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Christie, Ernie, Rachel and Ben Lewis

Born in Bonneterre, Missouri in. 1947;
the son of a Southern Baptist mini-
ster and his school teacher wife;
husband to Dr. Christie Carter Lewis,
and father of four year old Benjamin
and 6 month old Rachel, Ernie Lewis
graduated cum laude from Baylor
University in 1969 with a B.A. in
English. '

From 1969-70 Ernie served with VISTA
as a planner in a rural Community
Action Program in Minnesota. As a
juvenile offender counselor, he ran
the night program from 1970-73 for a
YMCA sponsored alternative treatment
center for juvenile offenders in
Nashville, Tennessee. In 1973 Ernie
received a Masters of Divinity degree
from Vanderbilt. He graduated in
1976 from St. Louis' washington
University Law School where he was a
member of Order of the Coif.

Ernie has worked for the Depar tment
of Public Advocacy since 1976 in
every major legal area. He began in
the post-conviction section as a law
clerk. As a lawyer, he has been an

I, Y

[appellate attorney; a trial services
branch supervisor; and the chief of
the trial services branch, where he -
headed up all DPA trial services in
the state. Now Ernie is the Director
of DPA's Madison County trial office.

In 1978, Ernie rejuvenated DPA's
newsletter, The Advocate, and served
as its Editor until 1984. He contin-
ues with The Advocate as a contribut-~
ing editor for the search and seizure
column. ‘

Ernie has been a presenter at many of
the Department's seminars on varied
topics. Vince Aprile and Ernie are
the only members in the Department's
history to be faculty for the Nation-
al Criminal Defense College, the
nation's premier criminal trial
practice college.

His civic activities include member-
ship on the Board of Directors of the
Telford Board, which has recently
been instrumental in bringing a YMCA
to Richmond. He is a deacon in the
First Presbyterian Church; teaches an
adult Sunday School class; is involv-
ed in preparing the church budget,

~and projects such as building a

playground for underprivileged

children.

Ernie's wife, Christie, is a 1980
graduate of U.K.'s medical school.
She did her residency at U.K., and in
1983 began her practice in pediatrics
in Richmond.

(Continued on back page)
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Protection and Advocacy

MY SON JON AND 'CRACKPOT
CONSERYAT! SM?

WASHINGTON - In 1972 Jonathan Will,
with a nlce sense of famlly tradi-
+lon, was born on May 4, hils
father's blrthday, So In a few
days he wlll attaln the status of
teen-ager, with ali the preroga-
tives pertaining thereto, = A wit
has written that adolescence was
first considered a phase, then a
profession and now Is a natlonal-
Ity, John's acquisition of citi-
zenshlp In that natlon comes on the
heels of a recent ruckus here about
people 1lke him,

He has Down's syndrome, a genetlc
defect Involving varylng degrees of
mental retardation and, sometimes
serlous physlical defects, When he
was born we were bombarded with
advice and Informatlion, much of It
mistaken, Even 13 years ago there
was more certltude than certalnty
In the prognoses, most of which
wore too pessimistic,

I+ s sald we are ali born brave,
trusting and greedy, and remaln
greedy, | am pleased that Jon has
been 1lke that - ilke the rest of
us, because 1t was depressing to be
told, repeatedly, that chlldren
with Down's syndrome "are such
happy chlldren,” That !mpled sub-
human simpliclity, a mindless cheer-
fulness of the sort raclsts once
ascribed to blacks, Jon, !lke the
rest of us, Is not always nlce or
happy., indeed, he has the speclal
unhapplness of having more compili-
cated feellngs than he has the
capaclty to express, He certalnly

*

" ®{or the Developmentally Disabled

has enough probliems wlthout belng
badgered by bureaucrats telling him
to qult avolding the centrhl 1ssues
of his Iife,

Recently two offlcials of the U.S,.
Department of Educatlon resigned
after stirring a storm with Inter-
esting metaphysical and political
thoughts, One official was a woman
who readers of thls column met In
1983 when she was saying that a
"key reason" for declining academic
achlevements 1s that the government
has been catering to groups such as
the handicapped "at the expense of
those who have the highest poten~
t1al to contribute positively to
soclety," This struck me as a
frivolous analysis of a complex
phenomenon and a dangerous subordi-
nation of Indlvidual rights to
calculattons of soclal utility,

She wrote a response, just now
clrculating, which she sald (as the
sympathetic Wall Street Journal
phrased 1t) that, "We are on Earth
not mainly to promote our secular
equality but to use our varying
Earthly ctrcumstances to perfect
ourselves morally,"

Journal, But what she
really was was: "They (the hand!-
capped) falsely assume that the
lottery of |1fe has penallzed them
at random, Thls Is not so, Noth-
Tng comes to an Indlvidual that he
has not, at some polnt In his
development, summoned, Each of us

Nice ftry,

‘}s responsible for his Ilfe situa-

tion,"
In the unlverse,
may seem a person's external

And, "There 's no Injustice
As unfair as It
clr=

cumstances to fit his level of
Inner = splritual development....
Those of the handlcapped constitu-
ency who seek to have others bear
thelir burdens and ellminate thelr
chal fenges are seeking to vold the
central lssues of thelr |lves,"

Jon avolds making his bed, but Is
not to confront central lssues of
his i1fe, such as why the Baltimore
Orloles start siowly., His father
s trylng to fathom how Jon "sum-
moned" chromosomal problems,

Sen, Lowell Welcker, chalrman of
the approprlations committee that
deals wlth education, got very
exercised about what the woman
wrote, but Welcker probably gets
exerclised about oatmeal, "Gllii-
gan's Isliand" re-runs and ralny
Tuesdays, Everything gets We'lcker
wrought up, and thls Issue would
have done so even 1f he did not
have a son with Down's syndrome,

The woman resligned as did another
educatlon department offlclal, who
favors repeal of, among
things, PL 94-142, That law guar-
antees handlcapped children a free,
appropriate public educatlon, To
ml1llons of handlicapped persons and
thelr parents, 1t !s as Important,
substantlvely and symbolically, as
+he Voting Rights Act Is to black
Amerlcans, The offlclal who advo-
cated repeal was betraying a presi-
dent who supports 11,

The two resignatlons detonated the
wali Street Journal's editorial-
tsts, They Issued another denuncl-
atlon of us slnners who llve within

other .



the Washlington Beltway, The Jour-
nal sald the 1two officlals were
victims of "the usual crazed antl-
bodles," meaning "the Beltway white
cells" In a "teedlng frenzy" to
destroy Ronald Reagan and red-
blooded conservatlism,

The straln of manning the ramparts
of right-wing purity may be getting
to the Journal, We Inslde the
Beltway no doubt have shortcom!ngs
unknown In sour Manhattan, which
the Journal conslders the perfect
place to take Amerlica's pulse, But
we know some +things, Including
these: Reagan opposes weakening PL
94-142,
without belng saddled with support-
ers who deflne conservatism 1In
terms of dismantilng such protec-
tlons .and who assoclate conserva-
tism with crackpot metaphysics

about (hey, cheer up, Ethloplans)’

the perfect justice of the unl-
verse,

1 the Journal can belleve that
Amerlca does or should want such
conservatism, then the Journal can
belleve anything - for example,
that budget cuts and economic
growth are going to balance the
budget, The Journal belleves that,
too,

George F, Will - a former teacher
whose Washington Post column s
natlional ly syndicated, won the 1977
Pulltzer Prize for commentary,

Reprinted wlth Permisslon from the

Washington Post

He has enough probiems

"Man of ten becomes what he belleves
himself to be, 1f | keep on saying
to myself that | cannot do a
certaln thing, 't Is posslble that
| may end by really becoming Incap-
able of doing It, On the contrary,
1f | have the bellef that | can do
I+, 1 shall surely acquire the
capaclty to do 1+ even If | may not
have 1t at the beginning."

- Mohatma Gand!

MAN JAILED IN MIX-UP TO GET $99,999.99

The federal government has agreed to pay $99,999,99 to a 3l-year-oid
drifter who In 1984 was held for six weeks In the D,C, Jall after
prosecutors Insisted, despite the :man's protestations, that he was
someone else and they had the flingerprints to prove I1t.

Winfred E, Brown, who now sells jewelry for a |lving, was eventually
released after his attorney proved that Brown's fingerprints weren't the
same as the man for whom a D,C, Superlior Court bench warrant had been
Issued, An Investigation| of the Incldent, begun after questions were
ralsed by The Washlngton Post, showed that because of a clerical error
the other man's pollce ldentliflcation number was put on Brown's police
flle, Brown was arrested on a bench warrant for the other man, Johnny T,
Jones of Southeast Washington,

But, according to documents flled In the case, the wrong ldentification
number also kept Brown In jall, Each tIme prosecutors trled to check
Brown's fingerprints against those of Jones, they ended up with two sets
of Jones! prints rather than one of each man,

The settiement was approved late Wednesday by U.S. DIstrlct Judge Gerhard
A, Gesell, who dismissed the District government In July as a defendant,
But Gesell refused to dlsmlss the federal government and the three
prosecutors I!nvolved In the case, saylng their Immunity argument was
"wholly untenable,”"

"We are very happy with the settiement,” sald Brown's lawyer, E, John
Domingues, Brown had sought $7 mllilon, "We beileve It's the largest
per dlem amount ever pald here for someone who was held on a false
arrest,"

Brown, whose last known address was a Phoenlx motel, could not be reached
tor comment yesterday, Domlngues sald Brown was aware that .the case was
to be settied and brown had sald he planned to leave Phoenix, "I told
him to keep In touch and to call when he had a new number," Dom!ngues
sald, Asked about the unusual flgure, Domlngues sald, "I think the
government wanted to say they settied for less than $100,000,"
Government attorneys sald they had no comment on the case,

Domingues' law partner, Steven A, Splegelman, was Brown's lawyer In the
criminal case and the man who flinally succeeded In proving Brown was not
Jones, '

Colncidental ly, Brown, who was arrested here on minor charges In 1977 and
1978, was llsted In pollce flles as having an allas of John B, Jones and
he and Johnny Jones were born on December 24 two years aparft,

Brown was arrested by D.C. pollce offlcers early on the morning of
September 4, 1984, as he left a Thomas Clrcle drug store. He spent the
ﬁgxt six weeks, untll October 17, in the D,C, Jall, an experlence he
later descrlbed as "desplcable, awful and dlsgusting.”

Washlington Post, November 14, 1986




Kentucky Supreme Court
Kentucky Court of Appeals
United States Supreme Court

KENTUCKY COURT
OF APPEALS

RESTITUTION
Lane v, Commonwealth
33 KoloSe 12 ot 1
(September 5, 1986)

The appellant 'n thls case pled
gulity to a theft charge, The trlal
court later entered a post-judgment
order directing the appellant to
make rest!itutlon, The appellant
appealed from the order, asserting
that restitutlon was not Included in
the plea bargaln agreement,

The Court of Appeais remanded the
case to the trtal court for an
evidentiary hearing to determine
whether restitutlion was part of the
plea bargaln agreement,

IMEFFECTIVE ASSISTANCE OF COUNSEL
McLaughitn v, Commonwealth
33 Kolo.Se 12 at 4
(September %, 1986)

In this case the Court consldered a
clalm +that McLaughlin recelved
Ineffective assistance of counse! at
his probatlon revocatlon hearing.
McLaughiln asserted that counsel
could have collateraliy attacked the
m!sdemeanor convictlions which were
the basls for revoking hls proba-
t+ion, The Court of Appeals dis-
agreed and stated "we concur wlth
the trlal court that counsel could
not have countered +the fact that
appel lant was convicted of the
m!sdemeanor charges subsequent Yo

| West’s Review

L A Review of the Published Opinions of the

his probation and furthrmore any
attack on the mlsdemeanor  con-
victions should have been made 1In
the Fayette District Court,"

JAIL CREDIT
Mills v, Commonwea|th
33 KuloS. 12 at 9
(September 12, 1986)

On February 27, 1985, Mllis was
placed 1n the Jefferson County Jall
on a charge of possesslon of a
forged tnstrument, Hls parole was
subsequently revoked and on March
23, 1985, Mills was moved to tThe
state reformatory, Mllls was ulti-
mately convicted and sentenced on
the forged Instrument offense on
June 28, 1985, Following convic=
tion, Mlils was glven Jall credit
for the days spent In the Jefferson
County Jall between February 27 and
March 23, Mtils contended tThat
jall credlt should have been glven
for days up to June 28,

The Court of Appeals rejected
Millst argument, clting KRS
532,120(3) since the time spent 1In
custody following the parole
revocatton was not due solely to
the charge for which Milis was
ultimately convicted, but was
attributable In part to Mllls!
prior convictlon,

OTHER CRIMES
Harrison v, Commonwealth
33 KeloSs 12 at 14
‘s (September 19, 1986)

in order to show motlve for the

burning of a general store, the
Commonwealth tntroduced proof that

Linda K. West

two weeks before the fire, tThe
store owner had sworn out an arrest
warrant agalnst the appellant for
an alleged burgtary of the same

store, The Commonwealth then
proceeded to 1ntroduce evidence
relating to the store owner's
allegation of burglary, Including
the fact that 1tems of stolen
property were found In  the
appel lant's car and that he had
confessed to the burglary, On
appeai, the appellant contended

that whlle evlidence of the warrants
themselves was admissible to show
motive, admisslon of the facts
underiying the warrants was preju-
dictal error,

The Court of Appeals agreed, "While
testimony of the existence of the

arrest warrant,.., of Itself, Is
relevant and admissible for the
| Im!ted purpose of showling

mottve... no such exceptlon applies
to the underlytng facts supporting
tssuance of the warrants,” The
Court further found that In view of
+he weakness of the Commonwealth's
case an admonltion glven by the
trial court was unable to cure the
prejudlce,

CONDITIONAL DISCHARGE
McMillen v, Commonwealth
33 K.lLoSe 12 at 17
(September 19, 1986)

In thls case, the Court of Appeals
held that a sentencing court acted
properly when 1+ modified the terms
of McMlifen's conditional discharge
after a hearing, based on ex parte
Information that McMlilen had vio-
Jated a condltlon of his dlscharge



by refusing psychtatric treatment,
KRS 533,050(2) requires that prior
to such modtflcatlon, the defendant
must recelve written notice of the
grounds for modiflcatfon and a
heartng must be held with the
defendant represented by counsel,
The Court of Appeals held that
"+there 1's no case law requlring the
hearfng to 1Include, In additton,
the confrontatton and cross-
examinatton of wltnesses,"

SELF-DEFENSE AND WANTON
MENTAL STATE
Roston v, Commonwealth
33 K.L.S, 12 at 18
(September 19, 1986)

In thts case, the Court held that
Roston, who testlfted that he
tntenttonal ly shot at the victim In
self-defense but wlthout tntending
to k1l1 her, couid be convlcted of
second degree manslaughter, The
Court's holdlng was based on KRS
503,120(1), which provldes that a
clalm of self-defense 's not avatl-
able to a defendant who
unreasonably belleves that force,
or the degree of force used, was
necessary, when wantonness or
recklessness are the mental states
requtred to establtsh culpabtitty,

In Baker v, Commonweaith, Ky., 677

S.W.,2d 816 (1984) and Gray v,
Commonwealth, Ky,, 695 S,W.,2d 860

(1985) +the Kentucky Supreme Court
held that a defendant who clatmed
self-defense cou!d not be convicted
of elther reckiess homtctde or
second degree mansiaughter stnce an
act of self-defense !s necessartly
Tntentional, The Court of Appeals’
holding Tn Roston 1s contrary to
the holdings of Baker and Gray.
The Court of Appeals reasoned that
fnstructions fincliuding wanton and
reckless mental states were Justi-
fted because "The evidence showed
t+hat the appellant Intentionally
shot McCray, but 1+ does not show

1ts decision on actual

that his conscious objective was to
kill her,"

DANGEROUS |NSTRUMENT
Johnson v, Commonwealth
33 KeloSe 13 at |
(September 16, 1986)

The Court found in this case that
Johnson's conviction of attempted
first degree robbery was supported
by sufficient evidence, LSpeclfi-
cally, Johnson threatened the use
of a "dangerous instrument" when he
stood with a bumper jack ratsed
over the victim's head, Johnson
was not entitled wunder this
evidence to an instruction on
attempted second degree robbery,

INEFFECTIVE ASS|STANCE-PREJUDICE
Brewster v, Commonweslth
33 KoLoS, 13 2t 3
(October 3, 1986)

In this case the Court held that
Brewster was not denied effective
assistance of counsel, The Court
did not consider 1t necessary to
determine whether trial counsel's
performance was deficient, The
Court f1nstead affirmed the denial
of relfef based on the absence of
prejudice, The Court explained
that: "The trial court is permitted
to examine the question of
prejudice before 1t determines
whether there have been errors fin
counsel's performance, In making
prejudice,
the trial court obviously may and
shouid consider the totality of the
evidence presented to the trier of
fact,"

COMMENT ON REFUSAL TO TESTIFY
McKee v, Commonwealth
33 KeloSe 13 at 6
(October 3, 1986)

MgKee was iried for robbery and
theft and later tried on a severed
charge of possession of a handgun
by a convicted felony, At the

frlal of the robbery and theft
charges McKee did not testify, but
h1s attorney argued to the jury In
closing that McKee's brother had
actuaily committed the offense, At
trlal of the handgun charge McKee
d1d take the stand and testify that
one Robert Barker had committed the
robbery and been In possesslon of
the handgun, The prosecutor then
questioned McKee regarding hls
slience at hls first trlal, The
Court rejected McKee's argument
that this penallzed hls exerclse of
hts right not to testify, The
Court stated that "we hold that the

grossly tnconsistent defenses
presented on McKee's behalf
permitted.,, the cross-examination"

objected to,"

DOUBLE JEOPARDY/ADVERSE
{NFERENCE INSTRUCTION
McKee v, Commonwea|th

33 KeLoS. 13 2t 6
{October 3, 1986)

In thls separate case, McKee was
convicted of both robbery and theft
of the property tfaken in the rob-
berye. The Court of Appeals
reversed the theft convictlon as
violative of the prohibttion
agalnst double jeopardy since all
of the elements of theft as set out
Th KRS 514,030 are contalned within
the offense of robbery,

The Court additfonaliy held that
the trial court's refusal to
Instruct the jury on the effect of
McKee's declslon not to testlfy was
nonprejudiclai slince the evidence
was "overwhelming,"

COMMENT ON POST-ARREST SILENCE
Jackson v, Commonwealth
33 KoL.S. 13 at 7
(October 3, 1986)

In thls case, the Court held that
Jackson's F1fth Amendment privilege
was Infringed by the prosecutor's
questlons regarding his sltience at



b

arrest, However, the error was
unpreserved since counsel's general
‘objectlon was sustalned and no
further rellef was requested, In
the Court's words "The cructal
question then becomes whether the
unpreserved error 1is of such a
magnitude that tfo leave 1t unad-
dressed would work a manffest
tnjustice,.," Welghing the totallity
of the evldence, the  Court
concluded that 1+ did not,

——-—-WITHDRAWAL OF GUILTY PLEA

Welst v, Commonwealth
33 KeL.S. 13 2t 13
(October 10, 1986)

Welst sought to withdraw hls gulity
plea on the grounds that 1t was
rendered lnvoluntary by the fallure
of the Commonwealth to fulflll a
stgned plea agreement, The Common-
wealth agreed to recommend impos!-
tion of a $10,000 flne as sole

penalty 1n exchange for Welst's

‘ plea of gullty to drug charges,.
QHowever, at the gullty plea
proceed!ngs the Investigating
police offlcer told the court that

he did not agree with the
recommendation, The Commonwealth

“Attorney stated that he stood by

the recommendation, . However, the
trial court overruled Welst's
motlon to withdraw hls plea and
expressed an Intent to Impose a
sentence of !mprlsonment,.

The Court of Appeals held that
Welst was not entitled to wlthdraw
his plea slnce "the comments Welst
complalins of were not made by the
Commonwea | th. Affofney, but 1nstead
origtnated from an obviously frus-
trated local police offlcer actlng
on hls own Initfative® and since
"the Commonwealth contlnued to
stand solldly behind Its wrltten
agreement,, .t

SELF=PROTECT | ON-WANTON ASSAULT
Russel| v, Commonwealth
33 KeloSe 13 at 12
(October 10, 1986)

In. th!s case, the Court held that

1+ was error to quallfy tThe
defendant's defense of self-
Justiflcatlon by Instructing the

Jjury under KRS 503,050 that the
defense of self-protection was
unavatlable for a wanton assault 1f
the defendant "was wanton or
reckless in belleving the| use of
force, or the degree of force used,
to be necessary...! The glving of
thls 1Instructlon was error since
the evldence In the case polnted
solely to an Intentlohal assault,

RCr 9,70 ADMONITION
CRUEL AND UNUSUAL PUNISHMENT

Messex v, Commonwea | ﬂ\

33 Ko.L.Se 14 ot 2
(October 17, 1986)

The Court reversed Messex's theft
and flrst degree PFO convictlons
because of the fallure of the trial
court to admontsh the Jury pursuant
to RCr 9,70 when they separated
over night. The Court held that
the rule timposes a mandatory duty
on trial courts since 1t provides
that jurors "must be admonlshed by
the court that 1t ts thelr duty not
to perm!t anyone to speak to
tThem,, .} (Emphasis added) .
Although the error was unpreserved

the Court reversed based on Its
hgldtng that such error was
palpable,

9

The Court also held that Messex's
sentence to flfteen years Impr!son-
ment as a first degree persistent
felony offender premised on an
underlylng offense of theft of six
shirts and a palr of socks was not

so  dlsproportlonate as to
constitute cruel and unusual
punishment, Judge Mliler dlssented

from this portlon of the opinlon
and would have found cruel and
unusual punishment,

W1 TNESSES-COMPULSORY PROCESS
Calloway v, Commonwealth
33 KeLoS, 14 at 11
(October 31, 1986)

The Court of Appeals reversed
Calloway's convictions because of
the Commonwealth's faliure to
produce the wlitness informant whose
Information led to the charges, In
response to a motlon for a Blii of
Partlculars, the Commonwealth ad-
vised the defense that the witness
would be "made avallable at trlal
by the Commonwea!th," However, the
wltness did not appear at trial and
1+ developed that the Commonweaith
had made no effort to obtain hils
presence, A continuance  was
At a second trial date

granted.

some ten months later the defendant
moved to dlsmiss the charges
because the Commonwealth had st1l|
made no effort to locate the
witness and had glven the defense
no tnformation ‘_as to his
whereabouts, The motlon was
denled,

The Court ,of Appeals held that the
Commonwealth's actlons had frus-
t+rated the defendant!s Sixth Amend-
ment right to compulsory process to
obtaln witnesses 1n his favor, The
Court reversed and remanded for a
new trial following a good fatlth
effort by the Commonwealth to
locate the wltness,



DOUBLE JEOPARDY -
LESSER INCLUDED OFFENSE
Ke!ler v, Commonweaith

33 KeloSe 13 2t 9

(October 10, 1986)

in this case the Court held that
Keller's convictions of both second
degree manslaughfer and DUI did not
constitute double Jeopardy because,
contrary to Keller's argument, DUI
is not a lesser Included offense to
second degree mansiaughter, The

Court explained that: “while we
agree that driving under  the
fnfluence of Intoxicants would

almost always be wanton, as we
tnterpret KRS 507.040(1) the state
need not prove the element of
fntoxication needed to support the
put charge {in order to prove
second degree manslaughter],”

KENTUCKY
SUPREME COURT

WAIVER OF DEFENSES/PFO -
PROOF OF PRIOR CONVICTIONS/ BOYKIN
Corbett v, Commonwealth
33 KoloSe 11 at 21
(September 4, 1986)

The Court held that the appellant's
guility plea waived all avallable
defenses, 1Including a claim of
improper venue, Moreover, the
éﬁpellanf's designation of his plea
as an M"Alford plea® did not
preserve a right of appeal with
respect to the venue issue,

The appellant was tried on PFO
charges following his gutlty plea,
The appel lant then made a motion to
Suppress evidence of his prior
convictions on the grounds that he
had received ineffective asslstance
of counsel, The Court held that
such a motion "does not furnish a
forum to 1itigate the issue of
ineffective assistance of counsel,"
"Our rules provide that the colla-

teral attack on a prior judgment

shali be made in the court in which
they were obtalned, under circum-
stances prescribed in the rules,
such as the requlrement that the
sentence attacked must be presently
in effect or the defendant must be
on probation, parole or conditional
discharge at the time of the
motion,"

The Court considered but rejected
Corbett's claim +that his prior
convictions should have been sup-
pressed since they were based on
guilty pleas not entered in compli-
ance with Boykin, The Court held
that the convictions were correctly
admitted since Corbett made 'no
claim that he was in ignorance of
this Boykin rights! and makes no
claim that his attorney did not
inform him of those rights,"

INDEPENDENT PSYCHIATRIST/PRIOR
INCONS | STENT STATEMENTS/OTHER
CRIMES
Todd v, Commonwealth
33 KeLoSe 11 at 23
(September 4, 1986)

Todd asserted fthat he was denied
due process when the trial court
denied his request for appointment
of an independent psychiatrist to
help him in developing defenses of
insanity, Intoxication and exfreme
emotional disturbance to a charge
of wanton murder, The Court
initially noted that intoxication
and extreme emotional disturbance
are not defenses to wanton murder,
The Court then observed that Todd
was evaluated at the Kentucky
Correctional Psychiatric Center but

did not receive an evaluation
favorable to an Iinsanity defense,
The Court held that under tThe
circumstances the trial court did

not abuse its discretion by denying
funds for an independent expert,

rd

Todd also challenged the Common-
wealth's questioning of a witness
regarding an alleged prior incon-
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sistent statement without offering
proof, The defense dld not object
to the questloning but subm}tted an
admonjtlon with the [nstructions
which would have |lmited the prior
statement to 1ts Impeachment value,
The Court heid that thls did not
preserve the error and, since the
error had been walved, evldence of
the statement was admlssible both
for Impeachment and substantlve use
under Jett,

The Court found revgrslble error In

the admisslon of evidence of other
crimes, Testlmony was Introduced
that the victlm had been found
beaten and wlth gunshot holes In
her room on a prlor occaslon,
Evidence of this Incldent was
inadmissible since It was not
Itnked to the appellant, Ev}dence
was also lIntroduced that a shotgun
was found in the home following the
victim's death although the shotgun
was unconnected to her death,
Error was also commjtted when
evlidence was Introduced that the
appel lant was required to take a
“"perk" or rape test, and when a

photograph of the victim suggesting :

the possibjlity of rape was
Introduced even though a charge of
rape was not before the jury,
Justice Wintersheimer dissented,

CONTEMPT/DOUBLE JEOPARDY
Lelbson v, Taylor
33 KoL.S, 12 at 3
(September 23, 1986)

Earl Oliver and hls brother Victor

were both Indicted for murder,
Based on an erroneous beljef that
Victor had agreed to testify
against Earl, the trlal court
dismissed the Indlctment agalnst
Victor "with prejudice.," However,

at Earl's trlal Vlictor refused tfo
testify, The trtal court then set
aslde the order dismissing the
Indictment as to Victor, declared a
mistrial as to Earl, and set a new
trtal date for both men, The trial
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court also held trial defense
counse!l in contempt for refusing to
provide the trial court a list of
defense witnesses for the court!s
use in voir dire .of prospective
Jurors.

The Court of Appeals granted a writ
of prohibition as to the
defendant's retrial and overturned
defense counsel's contempt (Taylor
v, Lelbson, 32 K,L,S5, 5 at 2 (March
22, 1985)], and the Kentucky Supreme
Court affirmed on discretionary
The Supreme Court held
that defense counsel could be held
in criminal contempt for denying
the trial court's order even though
the order was In error, However,
counsel could not be punished for
the contempt inasmuch as the trial
court had prohibited him from
taking an immediate appeal of its
contempt ruling, With respect to
Ear! Oliver, the Court held that
his retrial was barred by double
Jeopardy, since declaration of a
mistrial when Victor refused to
was not compelled by

necess|ty" and was
objected to by the defense, The
Court did not review the Court of

Appeals! decision with respect to
Victor, Special Justices Bruton
and House, and Justice

Wintersheimer, dissented,

INEFFECTIVE ASSISTANCE OF COUNSEL
McQueen v, Commonweal!th
33 K.L.S. 12 at 25
(September 25, 1986)

In this case, the Court rejected
appel lant!s claim of
ineffective assistance at his death
penalty trial and held that RCr
11,42 relief was correctiy denled,
The Court held that McQueen was not
dented effective assistance when
counsel did not advise him of his
right +o testify at +the penalty
phase, . McQueen testified that he
was not advised of his right to so
testify and would have testifled

had he known he could, Trial
defense counsel testified at the
11,42 hearing but was never asked
by McQueen or the Commonweaith if
he had told McQueen he could
testify at the penaity phase. The
Supreme Court held that "Under the
clrcumstances the failure to
specifically advise McQueen of his
right to testify at the penaity-
phase did not constitute ineffec-
tive assistance of counsel,"

!
The Court aiso held that counsel

did not abdicate his duty to act as
McQueen's personal advocate when he

relied on counsel for a
codefendant, whose Interests were
conflicting, +to take ' care of
. pretrial motion practice, The
Court found that counsel did not
"defer to [the co-defendant!s

counsels] Judgment to the detriment
of McQueen," Nelther was counsel
ineffective for failing to seek a
separate trial from the
codefendant, whose trial strategy
was to depict McQueen as the trig-
german and mastermind of the
offense,

The Court heid that counsel was not
ineffective for falling to investi-
gate McQueen's family as potential
penalty phase witnesses, The Court
stated, somewhat contradictorily,
that counsel knew the famlly and
did not believe they would be
beneficial, and that McQueen "did
not mention any family,..who could
appear,.,! The Court also noted
that other penalty phase witnesses
were called,

Finally, the Court rejected
McQueen's claims of ineffective
assistance predicated on fallure to
seek a change of venue, failure to
chatlenge the composition of the
grand and petit jurles, and fallure

"to object to extrajudicial commun-

ications to the trlal court regard-
in§ a Juror's views on the death

penalty,
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FAILURE TO FILE TIMELY BRIEF
Moore v, Commonwealth
33 KeLoS. 12 at 28
(September 25, 1986)

The Court has again held appel late

attorneys in contempt for failing
to file a brief in a death penalty
case in a "timely" manner, See

Sanborn v, Commonwealth, 33 K.L.S.

"The

10 at 23 (August 7, 1986), The
facts were simitar to those In

Sanborn: the attorneys obtalned an

initial extension of time of ten
months, on the day before the brief
was due the attorneys requested a
second extension of time of six
months, At a subsequent show cause
hearing the attorneys cited the
length of the record and caseload
considerations as necessitating a
further extension, The Court
rejected the offered justification,
noting that the attorneys had some
familiarity with the case since
they had represented their client

at +trial, and that one of the
attorneys was private counsel who
could control his own caseload,
The Court also noted that the

attorneys had not completed reading
the record, or begun writing the
brief, during the initial extensjon
of time, Finally, as In Sanborn,
the Court condemned the practice of
seeking an additional extensjon of
time on the last day of the filing
period, Justices Gant and White
dissented,

~ DISMISSAL OF JUROR
'Randoiph v, Commonweaith

33 KoL,S, 12 at 29

(September 25, 1986)

Court reversed Randolph's
murder conviction based on the
failure of a juror to reveal that
she was an employee of the
Commonwealth Attorney's office, On
the second day of trial, defense
counsel moved for a mistrial on the
grounds that he had discovered the
Juror's employment, This was




denied, as was a request to dismiss
the Juror, The Supreme Court
reversing, stated that "It s
obvious that an implied bias chal-
tenge lies against juror Miiler
because her position as secretary
for the Commonwealth Attorney gives
rise to a loyalty to her employer
that would imply bias,"

OATH/WITNESS LIST/
BOLSTERING CHILD WITNESS
Hardy v, Commonweaith
33 KoL.S. 13 at 17
(October 16, 1986)

The appellant sought reversal on
the grounds that a child witness,
whose videotaped deposition was
introduced at trial, was not placed
under oath, However, no objection
was made until the deposition was
concluded, RCr 7,20(2)(b) requires
such objection to be made promptly,
In rejecting this claim of error,
+he Supreme Court also noted that a
competency hearing had demonstrated
that the <child ‘'recognized her
moral obligations to tell the
truth,® ‘

The Court also held that Hardy's

' However, the

rights were not violated when the
+rial court required him fo produce
a list of defense witnesses for its
use in voir dire, The Court held
King v. Venters, Ky.; 596 S.W.2d
721 (1980), which holds that the

. defense may not be required to

list to the
pre~trial

provide a witness
prosecut ion during
discovery, inapposite,

!
Finally, the Court held ‘that the

testimony of the child sodomy
victim was Iimproperly bolstered by
the testimony of a psychologist
that the victim could be
psychologically damaged if people
treated her as If she were lying.
error was  not
reversible since an admonition
which "would have cured any error"
was not requested,

SODOMY ~ PROOF
/SERIOUS PHYSICAL 1NJURY/HEARSAY
Souder v, Commonwealth
33 K,L.S. 13 at 18
(October 16, 1986)

in +his case the Court held that
there was Insufficient proof that
the appellant had sodomized the two

and one half year old victim, The
victim did not testify as to what
had happened and the physical evi-
dence suggested that a hard object
other than a male sex organ could
have caused the victim's Injurjes,
The Court also reversed the appel-
tant's conviction of first degree
assault because of insufficient
proof of "serlous physical injury,"
The child had burns around the
mouth, possibly from a cigarette.
The Court held that this injury did
not meet the KRS 500,080(15) defi-
nition of serious physical injury,

finally, the Court found reversible
error in the admission of various
out-of-court statements of the
nontestifying victim, The state-
ments were made to family members
and a soclial worker hours to days
after the offenses and in response
to questioning, Thus, the state-
ments did not fail within the
nspontaneous statements and excted
utterances"  exception to the
hearsay rule, Justice
Wintershelimer dissented,

Linda K, West
Appel late Branch.
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LANDAISE SAUCE @efore.”

Drawing by Michael Maslin. Reprinted with Permission
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Post-Conviction

[aw and Comment

THE TRIAL ATTORNEY
AND THE MOTION TO
SUSPEND FURTHER EXECUTION
OF SENTENCE

PART TWO

With certatn excepttons discussed
tater 1n thts artlcle, whether the
case you handie 1s juvenile, mts-
demeanor or felony you have the
opportunity to effectuate your
cltent!s release from Incarceratton
by uttilzatlon of the "Motlon to
Suspend Further Executton of Sen-
tence," A,A. "Motlon for Shock
Probatton," The provlislions under
which such a motlon s made are
codtfted tn KRS 208,194 (juvenltie
offenders), KRS 439,267 (misdemean-
or offenders) and KRS 439,265
(felony offenders),

:

t. JUVENILES

Under KRS 208,194, the appllicabll-
tty of such a motion extends to: 1)
a child sixteen years of age or
older, adjudicated deltnquent for
the commtsston of a capltal of-
fense, or Class A or B felony or,
2) a chlid slixteen years of age or
older, adjudicated delinquent for
the commission of any felony of-
fense after having prevliousiy been
adjudicated deltnquent of a felony
offense In two or more separate
adjudlcattons, See, KRS 208,194
(1)(2), Based upon etther one of
these adjudlcattons, the court may
commit the chtld for an
Indeterminate perlod of time of not
less than stx months,

Notwlthstanding the comm!tment,
KRS 208,194(5) provides that "[tlhe
committing court may, with the
consent of the department and upon
motlon of the chlld, grant shock
probation to any chlld committed
under thls section after the chlld
has been committed for a minimum of
thirty days,"

Effective July 1, 1987, as a result
of the 1986 Leglslative enactment
of the "Unifled Juvenlie Code,"
Senate Blll 311 (Acts Chapter 423),
the foregoling provislons wlll be
repealed and replaced by Sectlon
132 of the Act (KRS 635.,090)., The
New Code changes shock probation
procedures:

(1) The age requlirement of the
child will be reduced from six-
teen to fourteen years of age,

(2) The child may be commlitted
for an indeterminate perlod of
time not exceeding twelve months
and,

(3) Consent of the [department]
cablnet Is no longer requlired

before the court may grant the
motlon for shock probation,

11, MISDEMEANORS

Under KRS 439,267, the shock proba-
+lon motion may not be made eariler
than thirty days after the defen-
dant has been dellvered to the
Jkeeper of the Tastitutlon to which
he !s sentenced, The motion ltself
may be flled with the District
Court, or the Clrcult Court, In
cases where a mlsdemeanor offense
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was jolned with a felony, However,
unilke the codlifled provistions
relevant to convicted telions, there
s no outer time IImitation Imposed
for the fiiing of the motion, In
all other respects, KRS 439,267
parrots 1ts felony counterpart,
KRS 439,265,

11§, FELONIES

A defendant will not be conslidered
eilgible for shock 1f:

(a) he has been convicted of a
class A, B or C felony which
v, ..lnvolved the use of a weapon
from which a shot or projectile
may be discharged that Is readlly
capable of producing death or
other serlous physical Injury,”
KRS 533,060(1); See, Prultt v,
Commonwealth, Ky.App., 700 S.W.2d
69 (1985);

(b) whlie on parole, probation,
shock probation, or conditional
discharge from a previously

telony offense he Is convicted or
enters a plea of gulity to a
felony offense committed during
such period of release,
KRS 533,060(2);

(¢) he Is convicted as a persis-
tent felony of fender,
KRS 532,080(5)(7);

(d) he Is convicted of a capltal
offense and sentenced to death,
KRS 439,265(4), KRS 533,010(1);

(e) he s convicted of an of-
fense In a manner dellneated In
KRS 532,045(1), (a-1),



1f eltgible, the statute elther
requires or provldes for:

(a) the motton to be made by the

defendant tn  writing, KRS
439,265(1)(2) ; Commonwealth ex

rel, Hancock v. Melton, Ky., 510
5.W,2d 250 (1974);

(b) the motlon to be flled "not
eariter than thirty days nor
later than nlnety days atter the
defendant has been tncarcerated
tn a county Jatl followlng hls
conviction and sentencing pending
deltvery to the Institutlonees,
or deltvered to the keeper of the
Instttution..ee Time spent on
any form of release following
conviction shall not count toward
+ime required under thls sec-
+lon," KRS 439,265(1);

{c) the court betng required to
conslder the motton withlin sixty
days of the fliing date and enter
tts ruling within ten days fol-
lowing such cons 1deration,
KRS 439.265(2);

(d) the trlal court, In Its
dlscretton, to provide the defen~
dant with a hearing upon the

motlon, 1d.;

(e) a court order granting or
denylng the motion 1s not review-
able fon the merttsl buf, Juris-
dictton of the ftrial court and
the procedural aspects of the
courts! actlons may be cons =
dered, KRS 439.265(2), Common-
wealth ex rel, Hancock v, Melton,

supra;

(f) the motfon to be constdered
by the sentenctng judge unless he
ts uneble to act and It appears
that such Tnabltitty willi cont!lnue
beyond the explration of the
court term, 'n which case the
motion should be conslidered by
the Judge destgnated by the
sentencing Jjudge 1f he ts able to

”

so deslgnate a judge. 1¥ not, the
motlon may be consldered by any
Jjudge qualifled to act In the
sentencing Jjudge's absence,
KRS 439.265(3); RCr 11,32,

Further, 1f no ruling by the court
s made within fthe time 1imlta-
+ions, the court should be required
to rule by the flling of a man-

damus. )

IV, THE MOTION

when f111ng for shock probation on
pehalf of your cllent, The applica-
+ion should Include the motlon
i+self, an accompany!ng memorandum
and supportlve statements, Within
+he body of the motlon tfrial coun-

sel need only set forth the
tollowlng:
(a) the name of the defendant

pringing the action, that he
seeks an order suspending further
executlon of sentence, the sen-
tence length, the date the sen-
tence was Imposed and the offense
upon which the sentence 1s pre-

dicated;

(>b) the provlisions under which
the motion s sought and the fact
that 11 1s fimely, ¢ e, not
eariler than 30, nor later than
90 days 'n the case of a felony
offense, since his comm!tment to
Jati, the tnstitution, etc...;

(c) that the defendant submits
the motlon for the reasons set
forth 1n the accompanyling memo-
randum,

(d) the rellef sought,

The memorandum should be thought of
as an opportunlty to mitligate the
punlshment Imposed. Thus, any

factor whlch adopts such a poslition
should be submitted for conslder-
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atlon, The trial attorney should
plan to (Incorporate, but not be

{imlted by the following:

(a) the place of defendant's
Incarceration/detention, the
judgment predicating hls custody
and the date the judgment was
entered;

(b) the date the Incarceration/
detentlion began;

(c) the conduct of the defendant
since his Incarceratlon/detention
began;

(d) any work, academic or voca-
tlonal classes attended, any
self-help groups or organiza-
+lons, etc... which the defendant
particlipates in;

(e) the
defendant!

prior record of the

1f the defendant was on ball
or appeal) what

(f)
(pending trial
his conduct was;

(g) the past work record (in-
cluding milttary service) of the
defendant and the offer of future
employment 1f released;

(h) famlly tles which the defen-
dant malntains and the promise of
home placement |f released,

In formatlon of the legal arguments
made 1n support, reference should
Initlally be made to the provislons
of KRS 533,010(2) which provide
that "probatlon or conditional
d1scharge should be granted
unless,...

(a) There s substantlial risk,..
the defendant will commlt another
crime,.s;

(b)
ment,,.provided most eftectively
by hls commltment...;

{he} 1s In need of... treat-



(c) lhis release wouldl,..unduly
depreciate the seriousness of the
Leocrime,” (Emphasis supplied),

According to the statute's commen-
tary, KRS 533,010 "seeks to estab-
lish a policy in favor of rehabili-
‘tation of offenders with the commu-
nity and free of incarceration,"
See, 1974 commentary, KRS 533,010;

Brickey, Kentucky Criminal Law
(1974), Subsection 29.07; American

~———gar Assoclation's Standards Relat-

ing to Probation, Subsection 1.2,

_While these authorities support the

general worth of probation, it
necessarily follows that all candi-
dates for are not worthy of such
release, Thus, as trial attorney,
you should be prepared to meet
headon and overcome the "unless"
provisions of KRS 533,010(2),
supra. By utillizing the mitigating
factors these preclusionary consid-
erations  can be specifically
addressed and countered, After
distinguishing your client in this
manner, summarize the mitigating
factors Involved, Request a hearing
on the motlon, Such a motion Is in

" the Kentucky Department of Publlc

Advocacy, Motion File, Criminal Law
Motions and Memorandums, May, 1984

and Supplement No, 1, May, 1985,
1d, at S-12 and S-13 and in the
supplement id, at $-25,

The defendant should personally

write a brlef statement to the
judge ‘explaining why he/she should
be considered a good candidate for
shock, The attorney should high-
light +those mitigating factors
which the judge may consider and
impress upon the client the Impor-
tance of not attempting to reliti-
gate his case,

Aside from the client's statement
other supportive statements shouid
be obtained from such people as
officlals in the defendant's commu-
nity, friends, a minister, business
leaders of the communlity, officlals

and supervisors at the place ot
confinement, tamily and neighbors,
Support of the neighbors will
probably prove most effective if

submitted in petiftion form, 1i.e.,
one statement signed by all.
Additionally, statements from the

person or persons who are to pro-
vide home placement and employment
of your client upon his release are
probably the most Important, The
relevant statements should,K be
addressed to the trial dege but
delivered to the attorney for
submission to the court., A family
member, friend or other concerned
party can undertake this process at
the attorney's request and direc-

tion, T---

in substance, the statements should
at a minimum, include that the
supporting party knows the defen—
dant; how and for how long they
have known him/her, they are aware
that he/she has been found guflity
of the particular offense but, they
nevertheless feel +the person s
worthy of release and support such
action on the part of the judge,

Every defendant should be made
aware of the T"shock probation®
procedure since a successful
ngshock" motion may significantly
reduce the amount of time that he
may have to remaln in custody.
Whether the client's commitment s
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for the commission of a juvenile,
misdemeanor . or felony offense,

“trial counsel's obligation to file

the appropriate pleading is evi-

dent,

As relevant to the convicted felon,
such obligation confinues even
though the client may have already
been transferred to an instjtution
for service of the sentence im-
posed, Due to the frial attorney's
volume of work there may be instan-
ces in which counsel will find
himself unable to prepare a detail-
ed motion, In such a case, counsel
should advise his client of such
available recourse and the appro-
priate steps to take In submitting
the matter to the court for consi-
deration, The Post=-Conviction
Services Branch of the Department
of Public Advocacy In each of the
correctional Jnstitutions is avail-
able to provide further guidance
should questions of law or proce-
dure arise,

Bob Hubbard

Paralegal

Department of Public Advocacy
Post-Conviction Office
LaGrange, Kentucky

The ultimate weakness of violence
is that It is a descending spiral,
begetting the very thing it seeks
to destroy, Instead of diminishing
evil, It muitiplies it, Through
violence you murder the hater, but
you do not murder hate, In fact,
violence merely Increases hatee...
Returning violence for violence
multiplies violence, adding deeper
darkness to a night already devold:
of stars, Darkness cannot drive
out darkness; only light can do
that, Hate cannot drive out hate;
only love can do that,

‘Martin Luther King, Jr.
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6th Circuit Highlights

WITNESS COACHING

In United States v. Ebens, 15
s.C.R, 19, 11, 40 Cri, 2028
(9/11/86), +the Sixth Circult held
+hat the trial court's erroneous
hearsay ruling required reversal.
Ebens, an unemployed petroit auto
worker, was prosecuted In state
court and pled guilty to man=
slaughter in the kitting of Vincent
Chin, a U,S, citizen of Chinese
descent, Public outrage over Ebens!
light sentence (probation and a
$3,720 fine)} led Yo his federal
prosecution and conviction under
the Civil Rights Act,

1+ was the government's Theory that
the killing of Chin was racially
mottvated, Chin's  friends who
witnessed the incident testified
about ractal sturs allegedly made
by Ebens to Chin as weli as alleged
remarks tying Detroit unemployment
to Japanese car imports, The
defense sought to introduce tape
recordings of Inferviews of these
prosecution witnesses with' Lisa
Chan, a Detrolt attorney who formed
a group known as American Citizens
for Justice and was instrumental in
convincing the federal gover nment
to prosecute, Through these tapes,
the defense intended to show that
the witnesses' testimony concerning
Ebens! racist statements was false
and the result of Improper coaching
by Chan, The defense argued the
tapes were admissible to show
collusion, witness Influence and
prior Inconsistent statements, Fol-
lowing hearsay objections by fthe
prosecution, the trial court ruled
that the defense could confront

on an essentlal

each of the three witnesseés with
thelr own words on the tape but
that the statements of Lisa Chan to
the witnesses which elicited their
statements could only be Introduced
through her in the uniikely event
the prosecution called her as a
witness,

on appeal, the Sixth Circuit
stated, and the government con-
ceded, that It was obvious that
Chan's out-of-court utterances were
admissible not to show the truth of
what she said, but the effect on
the three witnesses as bearing on
whether their subsequent frial
testimony was coached and, there-
fore, Inaccurate, The Court held
+hat the erroneous hearsay ruling
required reversal because it re-
sulted in the exclusion of testi-
mony favorable to ‘+he defendant,

INSTRUCTIONS AND JUDICIAL
ATTEMPTS TO LEGISLATE

In Hoover V. Municipal Court, 15
s.C.R, 19, 23, 40 CrL 2080
(9/25/86), a resisting arrest case,
the Sixth Circuit held that the
trial court's failure to instruct
element of the
crime charged prevented the Jury
from considering that element and
constituted a directed verdict on
the element, A failure to tnstruct
on an essential element was found
by the Sixth Clrcuit to be one of
the exceptional constitutional
errors to which the harmless error
analysis does not applye.

Before it could reach this Iissue
the Sixth Clrcuit had to deal with
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the state court's judicial attempt
to legislate away an element of the
charged offense, The Ohio statutes
make resisting arrest a crime only
when it Is a lawful arrest that is
resisted, However, The frial court,
relying on e 1975 Ohio Supreme
Court <decislon, held that the
tawfulness of the arrest was not an
element and refused to lInstruct
that the prosecution had to prove
that the arrest that was resisted
was lawful., The Sixth Circult
stated that this type of Judicial
legislation was not proper: "As
shown by the plain language of the
statute, the Ohlo legisiature
declded to make lawful arresT an
element of resisting arrest,
courts are not In a position to

alter or amend that decislon," This

aspect of the declsion is sig-
nificant to Kentucky murder cases,
Until Welliman v, Commonwealth, Ky.,
694 S.W.2d 696 (1985), the absence
of extreme emotional disturbance
was an essential element of mur der
under 507.020(1)(a) which the pro-
secution must prove and the court
must include in Its instructions,
I+ was eliminated as an element of
the offense by Judicia! fiat in the

wel Iman case, The Hoover case In-
dicates that elements of crimes

cannot be Jjudiclally erased from
the statutes, Defense counse|
should keep +this in mind and
include ‘'absence of extreme emo-
tional disturbance' as an element
when  making directed verdict
motions and tendering instructions
in murder cases, .

DONNA BOYCE
APA, Major Litigation Section
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‘Search and Seizure Analysis:
*A Flow-Chart Approach

o~

The following article by Peter
Goldberg s & reprint from the
Champion, and is the first part of
a two part series, The article Is
reprinted with the permission of

..Clark Boardman Company, Ltd,, 435

Hudson Street, New York, NY 10014,

INTRODUCT | ON

Lawyers, law students and police
commonly view the law of the Fourth
Amendment as 1f it consisted
entirely of a large collection of
unrelated technical rules, comple~
mented by an even larger collection
of exceptions to those rules, This
attitude 1Is encouraged by the
leading texts,
treatises In the fleld, As 8 re-
sult, many people who have to deal
with these cases lack a systematic,
orderly approach to search and
seizure problems, This situation
jeads, in turn, to frequent missing
or misidentifying of issues and
thus to bungled cases,

This confusion about how Yo
approach a Fourth Amendment problem
s unnecessary, While the appli-
cation of legal rules to particular
cases Is no simpler In this area

" than In any other aspect of the law

that deals with the interaction of
human beings in conflict, the rules
themselves are far fewer in number
and far more logically refated than
ts commonly supposed, Indeed, It is
possible to demonstrate a con-
ceptual approach to Fourth Amend-
ment cases that is relatively easy
to tearn, Intuitively satisfying,
and that avoids missing Issues,
This approach underlies a system of

casebooks and

analysis that should be of equal
value to the prosecutor preparing
to defend police action In: court,
to the defense attorney plannlng
pretrial motions, and to the law
student studying for an exam, This
article presents and explains that
system, Two flow charts offer a
visual presentation of the same
analytical approach,

The system presented here s
intended to reach all possible
Fourth Amendment lIssues, but It
does not allow for the complete
analysis of a search and selzure
probiem, That is because not all
the Jaw of search and selzure
arises under this one particular
part of the federal Constitution,
State or federal statutes, a state
constitution, other provisions of
the Biil of Rights, rules of
criminal procedure, agency regula-
tions, and even  common law
doctrines may apply. Still, the
Fourth Amendment is the heart of
the law of search and selzure, as
weli as being its most mis-
understood component,

METHODOLOGY

Systematic analysis of a Fourth
Amendment problem begins with the
careful identification of each
plece of physical or testimonial
evidence at issue, as well as of
each event of police-citizen
interaction leading to the seizure
of that item, The analysis may be
ditferent even for two ltems seized
at the same time In the same police
offeration, depending, for example,
upon the scope of a consent or a
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question of plain view, Likewise, &

given Item may derive from an
initial stop, followed by a de-
tentlon, a search and finally the
seizure itself, Each of these
events requires separate .exami-
natlon. The well-known case of
Rakas v, |llinois, 439 U.S. 128

(1978), for example, was |itigated
and lost solely on standing/privacy
expectation grounds; counsel
focused upon the search of the
interior of the automoblile., By
neglecting to ask whether The
initial stop of the car and lts
passengers was a proper selzure of
thelr persons, an alternative basls
for suppression was overlooked. The
latter issue was brought up later
as an Instance of Ineffective
assistance of counsel, (fn. 1)

There are two reasons for ap-
proaching the analysis on the basis
for specific items of evidence, The
first Iis simply that experience
shows it to be an effective
technique for avoiding neglect of
potential Iissues, The other, of
course, Is that the usual method of
enforcing the Fourth Amendment is

the excluslonary rule, so that
there Is often no point In
examining a potential search and
selzure issue unless 1t led Yo

official acquisition of an item of
physlcal, verbal (such as a
confession), or Informational
evidence or the name of a witness),
This artlcle does not explore
issues concerning the scope or
administration of the exclusilonary
rule (such as the fruit-of-the
polsonous ftree doctrine, "“inevit-
able discovery" or the "good faith"



exception), except to note
occasionally where such Issues may
arise,

Once a given lInstance of police-
citizen Interaction has been iden-
t+ified leading to the seizure of a
particular item of evidence (or
injury, in the case of a civit
action based on an alleged Fourth
Amendment viotation), existing
. Supreme ' Court doctrine permits a
flow-chart style of analysis. There
are two different series of
questions to be tollowed, one for
selzures of persons, the other for
all searches (whether of persons,
ptaces or things) and for selzures
of things., Bold face type indicates
a question asked at the applicable
stage in the flow chart,

ANALYS1S-SEIZURE OF PERSON

where one of the events of police-
citlzen interaction Yo be analyzed
Is the possible "seizure" of a
person, whether labeled an arrest,
a stop, or an Investigatory
detention, the first question to be
asked is: "Would ‘a reasonable
person have felt free to ‘walk
away?™ In practice, the Supreme
Court seems to be asking whether
the police action imposed no more
pressure than that normally im-
plicit in any encounter with law
enforcement authorities, |f The
answer is "Yes," there has been no
selzure of the person in the Fourth
Amendment sense, as currently de-
fined by the Supreme Court (fn. 2),
As the Amendment has not been
implicated by such action, it
cannot have been violated,

1¢, on the other hand, the answer
to the first question is "No," then
there has been a "seizure" of the
person, In that case, further
analysis is required, Since Fourth
Amendment doctrine requires special
treatment for arrests and their
functional equivalents, the first

question to ask is: "was the
sebzure significantly. less intru-
sive than a traditional arrest?®
For Fourth Amendment purposes, the
question must be asked this way,
because Marrest," as such, is not a
constitutional concept; what counts
as an "arrest" may vary from place
to place, (Thus, the legal ity of an

arrest, especlally a warrantless
arrest for a misdemeanor, often
depends  upon  The dpplicable
statute, rule of court, or common

taw doctrine,.)
TERRY ANALYSIS

I+ the answer is "Yes," that is,
the court views the selzure as
significantly less intrusive than a
traditional arrest, Then Terry
analysis applies, and the decisive
question is: "Did appliicable 1law
enforcement interests outweigh the
degree of personal intrusion?®. For
example, individuallzed, articul-
able suspicion that criminal
activity is afoot Is required for
an investigatory stop (fn. 3. I
the answer tTo this balancing
question is tyes," the selzure is
valid; 1f "No," then invalid,

ARREST-TYPE ANALYSIS

Oon the other hand, if The seizure
of the person was not substantially
less intrusive than a traditional
arrest, such as an njnvestigative
station-house detention," then the
next question to ask is: “Was there
a warrant purporting to authorize
this person's arrest?® If so, the
seizure is valid if tThe warrant
satistied the requirements of the
warrant clause, (This Is also the
point at which the "good faith
exception" to the exclusionary rule
may come info play. See dlscussion
below,) An arrest warrant Is valid

. i i+ Is lissued upon oath, by a
neutral and detached mag istrate,
based upon probable cause to

pelieve an offense had been or was
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being committed ' and that thls
person had . commjtted it (fn, 4),
Note ' that the definition of

probable cause to arrest, as Just
recited, is different from what Is
meant by probable cause o search
(given below), which in. turn ls
ditferent from probable cause to
selze (given beiow).

if there was no arrest warrant, or
there was an lnvalid warrant, the
selzure of a person may still be
tawful, depending upon: Was there
probable cause?™ In +he absence of
probable cause, an arrest-1ike
selzure is Invalld (fn,5), If there
was probable cause, however, the
selzure will be valid under the
Fourth Amendment (fn. 6).

in general, no warrant [s necessary
for a felony arrest (fn, 7). The
only exceptjon js for a routine
felony arrest in the suspect's
home, in which case 2 warrant s
required in the absence of exigent
circumstances (fn, 8). However,
following a warrantiess arrest, the
Fourth  Amendment requires a
judlcial‘aefermlnaflon of probable
cause toijustity anyThing more than
a brief detention (fn. 9).

ANALYS | S-~SEARCH OF PERSON, PLACE
OR THING AND/OR SEIZURE OF THING

The systematic approach to analysis
of police-citizen jnteraction
jeading to the seizure of a thing

the search

or liavolving

o,

of 2

person, place, or thing follows a .

ditferent path from that presented
for examining the selzure of a
person,

DOES fHE FOURTH AMENDMENT APPLY?

in analyzing a Fourth Amendment
issue other than selzure of a
person, The flrst questlon Is: "Did
official action disturb a
timate expectation of privacyi® 1f
t+he infrusion came at the hands of

legi-



a private party, the - Fourth
Amendment does not apply (fn, 10},
Only if the answer to this question
js "Yes" has there been a search
(fn, 11)." '

The Supreme Court has never decided
a case on the basis that an actual,
subjective expectation of privacy
was not ‘shown (fn, 12), It 1Is
clear, how-ever, that a subjective
expectation Is not sufficient;
without an expectation of prlvacy
the Court is willing to consider

%wrj'jgg_!‘flmpfe," the intrusion is not

" conslidered a "search" within the

meaning of the Fourth Amendment and

t+he amendment thus cannot have been

violated (fn, 13),

Particular
principle
"plain view"

applications of this
include the concepts of
sighting (fn, 14),
abandonment (fn,  15), “open
fields (fn, 16)," and private
premises open to the public (fn,
1.

-~ Peter Goldberg

Seizure of Person

Bold type indicates a question asked in the textual analysis.
Raised numerals refer to footnotes relating to textual discussion.

YRIGHT TO BE LET ALONE'
TAKES A BEATING FROM COURT

n, .. The makers of our Constitution
undertook to - secure conditions
favorable to the pursult of happi-
NeSS..e They sought to protect
Americans in their bellefs, their
thoughts, their emotions and -thelr
sensations, They conferred, as
against the government, the right
to be let alone--the most 'compre-
hensive of rights and the right
most valued by clivilized men, To
protect that right, every unjusti-
fiable intrusion by the government
upon the privacy of the Individual,
whatever the means. employed, must
be deemed a violation of the Fourth
Amendment "

1928, U,S., Supreme Court Justice
Louls D, Brandeis

Wouid reasonable‘ person feel
free to walk away?

o

YES?
No “seizure” of person,
thus not governed by !
Fourth Amendment.? NO?
Was seizure significantly less in-
trusive than traditional arrest?
YES
Did law enforcement in-
terest outweigh personal
intrusion?® =
YE/\\NO
o o NO
Va'hd : Violation
Seizure
Was there a
warrant?

YES*

Point at which “good
faith” exception may
come into play.??

Issued in accord
with Warrant
Clause?*

NO

YEV NO

Valid
Seizure

Was there prob-
able cause?’

YES® NO*

‘Valid’ unless Violation®

routine felony
arrest in own
home.*?
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This tactic may not aiways be possible, given the restrictions on raising suppresslon issues on habeas
corpus, See Kimmeiman v, Morrison, No. 84:-:'1661 (U,5.5.Ct., decided June 26, 1986).

E.G., UoSe y_._Jai:obseh, 466 U.S. 109, 113 & n,5 (1984); Reld v, Georgla, 448 U,S. 438, 440 n,* (1980) (per
curlam); UsS. y_._MendenhauL 446 U,S. 544, 551-54 (1980); Brown v, Texas, 443 U.S, 47, 50 (1979},

Terry v. Ohio, 392 U,5. 1 (1968), See ©.J., U,S. V. Sharpe, 470 U,S. , 105 S.Ct, 1568 (1985) (20~
minute stop of vehicle and occupants valtd); U.S, v, Hensley, 469 U,S, , 105 S.Ct, 675 (1985) (brlef

detention based on "wanted" fiyer valld); Florida v, Royer, 460 U.S. 491, 497-507 (1983) (alrport
detention exceeded Terry limits); Michigan V. Summers, 452 U.,S, 692 (1981 (resident of house may be
detained during execution of search warrant for drugs); Adams v, Williams, 407 U.S, 143 (1972),
Malley v. Brliggs, 89 L,Ed.,2d 271 (1986); Hill v_.CalIfo'rnla, 401 U,S. 797 (1971); Whitley v. Warden, 401
U.S¢-560 (1971); Jaben Vo U.S., 381 U.S. 214 (1965)(all relating to probable cause to arrest); Shadwick
L’_-.QI‘L.‘L‘.'_ Tampa, 407 U.,S. 345 (1972) (neutrallty). . . ‘
E.g., Hayes V. Florida, 470 U.S5. ___ 105 S,Ct, 1643 (1985) (station-house detention for fingerprinting);
Dunaway V. New York, 442 U,S. 200 (1979) (for questioning). ) ) _
Compare Beck V. Ohio, 379 U,S. 89 (1964) (no probable cause for warrantiess arrest), with Draper v, U.S.,
158 U.S. 307.(1959) (probable cause established). '
gé_._i._:Wa'rson', 423 U,S, 411 (1976) .,
Payton v. New York, 445 U.S. 573 (1980); cf. Steagald V. U,S,, 451 U.S. 204 (1981)(search warrant
necessary to enter third party's house to arrest someone) .
Gersteln v, Pugh, 420 U,S. 103 (1975).
U,S. v. Jacobsen, 466 U.,S. 109, 113 (1984); Cooblldge Vo New Hampshire, 403 U.S. 443, 487-90 (1971),
Katz vo UsSe, 389 U.S. 347 (1967), The majorify In Katz actually used the term "justifiabliel® rather than
vlegitimate,” Id, af 353. in his now-standard concurring opinion in Katz, Justice Harlan coined the
expression nreasonable expectation of privacy.," id., at 361, Justice Powell or iginated The use of the term
njegltimate expactation,” See U,S. Y. Miller, 425 U,S, 435, 442 (1976); Couch v, UeS., 409 U.S. 322, 326
(1973), For a critique of this definition and the doctrine it has engendered, see Goidberger, Consent,
Expectations of Privacy, and the Meanling of 1Searches,! in the Fourth Amendment, 75 J.Crim,L, & Crimin,
319 (1984), S '
Ct, Rawlings v, Kentucky, 448 U,S. 98 (1980) (Court upholds tinding of no actual- expectation, but does not
rest declsion on that ground), , ' ‘
See Callifornlia v, Ciraolo, 476 U.S. __, 90 L.Ed.2d 210 (May 19, 1986) (aerial survelllance of fenced
back yard no ngearch"); U,S. v. Karo, 468 U5, ___, 104 §.Ct, 3296 (1984) (monitoring of "beeper"
Installed in private place Is wsearch"); Hudson v, Palmer, 468 U.S. ___» 104 S.,Ct. 3194 (1984)(no
leg!timate expectation In Jatl celtl); UeSe Vo Jacobsen, supra, 466 U.5. at 115-18 ("search" occurs only
+o extent offlcials disturb expectation not already frustrated by private action); UeSe ¥ Knotts, 460
U,S. 276 (1983) {following of "beeper" signal along public highway no wgearcht); Smith v Maryland, 442
U.S, 735 (1979) (no expectation” in- numbers dlaled from tolephone); UsSenve Miller, 425 U.S. 435
(1976) (none In bank records); U,S, v, Dionisio, 410 U.S. 1, 15-16 (1973) (none In handwriting or voice);
Couch _y_.__U_.§_._,409 U.S. 322, 326 (1973) (none in papers entrusted to another In unprlvileged setting;
flrst use of "leglitimate expectation of pr [vacy" formulation); UsS, Vs white; 401 U.S, 745 (1971) (no
ngearch" In. recording of conversation by participant), ) : :
£.g., Texas v, Brown, 460 U.S. 730, 739-40 (1983), : o
Compare Rios v, U,S., 364 U.S. 253, 262 (1960), with Abel v, U.S., 362 U.S. 217, 240-41 (1960),
Ciraolo, supra; _ng_Chemlcal _gg_._i.__g._gg_, 476 U,S5. ___, 90 L.Ed,2d 226 {(May 19, 1986); Oliver v, U.S., 466
U.S. 170 (1984), :
Compare Maryland v Macon, 472 U.S. ___ 105 S.Ct. 2778 (1985); Donovan V. Lone -Steer, Inc., 464 U.S.
408, 411-412 (1984); Lewls v, U.S., 385 U,S. 206 (1966), with Donovan v. Dewey, 452-U.5. 594, 598 & n.6
(1981); Lo-Ji Sales, Inc, vy New York, 442 U,S5, 319, 329 (1979). ‘
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Trial Tips

For the Criminal Defense Attorney

PSYCHOLOGICAL IMPACT OF THE
FAMILY ON ITS MEMBERS

This Is an edited version of Lane
Veltkamp's presentation at the DPA
seminar on “Experts with Sn
Emphasis on Mental Health Experts,”
A presentation on psychlatry was
also done by Dr, Willtam Weltzel
and one on psychology was done by
Dr. Robert Noelker, This serles
wilt be run In two parts,

| think the work | do 1s a bit
different than what Dr, Noelker and
Or. Weltzel do. I've been at the
Chtid Psychlatry Divisfon at the
UK. Medical Center fwenty vyears
and my tralning was In a Psycho-
analytic School at Michlgan State
University where | recelved my
Masters Degree, | dld a one-year
tnternship In a psychoanalytic
agency In Michigan, namely an
agency that was Involved !n therapy
of chiidren and tinstitutional
placement of chlldren, | worked in
Michlgan about two years and then
Jjolined the faculty In the
Department of Psychlatry and had
been In the Chiid Psychlatry
Outpatlent Cllient since that t1ime,

Over the flrst flve or slx years,
my interests gradually shlfted and
! moved more lInto the area of

fam!ly evaluation and fami ly
treatment, so by 1970 | had had a
good deal of training 1In family

therapy at different places of the
country and was primarliy a famtly
theraplst working mainly with

¥

famiites of pre-school
latency aged
adolescents,

children
children and

During the flirst ten years of my
practice | trted to do everything |
could to stay away from attorneys
and d'd a real good Job of that
because ! never went to court prlor

to 1974,

In 1974 | child
Itt1gatton somewhat by
accident, Actually, an attorney had
called the clinic and | happened to
be standing by the front desk, |t
turned out to be a case involving a
three year old chlld who had been
In a foster home for nearly three
years, In fact, she was placed In
thts particular foster home when
she was three days old when she
left the hospital and went Into
this foster home and had bgen there
her entlre 11fe, The Dephrtment of
Soctal Services had felt that the
best placement for this cnild was
wlth a maternal aunt because they
were, at that point In time, very
Interested In relatlve placements,
So this attorney was representing
the foster parents who yere very
upset about this plan to take this
child out of the home and had gone
down and hired a private attorney,

took on ga
case

| declided to take that case because
about that same time we had been
studylng a partlcular book by
Solnit, Freud and Goldstein, called
ngBeyond The Best Interest of the
Chitd® and Solnit had been a
speaker at our department, He's
from Boston, he had been a speaker
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In our department and had done a
couple of seminars for us, so | was
very Interested In the sole tssue
of chllid Ilftigation the tssue of
psychologfical attachment to the
parent, the Importance of
preserving the attachment  and
continulty, So | decided to take
this case and ended up seelng the
parents and the child and
testifylng that In no way should
the psychological attachment that
t+his child had with the foster
parents be broken because by that
polnt In time not only was a strong
bond developed between the parents
and the child but aiso between the
siblings Tn the family and this
chiid, Well, that was my first
case and the court agreed that the
preservation of tThls bond, the
preservation of the continulty,
maintalning not only psychologtcal
attachments with the parents but
also with the sib group was vitally
Important for the mental health and
emotional well-being of the chiid,

From that point on, 1 found that
once you testify In court you get
more and more calls, So, at the
present time my practice really
Involves two things, About flfty
percent of my practice Involves
child titigatfon cases, and this
fncludes custody, visitation,
termination of parental rights and
tssuses pertalning to visftation
problems and problems with
placement, About thirty percent of
my practlice fnvolves famtly
violence., Of that thirty percent |
would say about 80 percent Involves

sexual abuse of chlildren where |

3
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evaluate perpetrators of sexual

4 - abuse, evaluate victims and also
work with incestuous families

rf treating the Incestuous families to

7 see 1f a reunion of parents and | ' nr cAMILY 1S THE PATIENT AND THE UNIT OF TREATMENT,
chiid s possible,

FAMILY THEORY, ASSESSMENT, AND TREATMENT

SEVERAL ASSUMPTIONS

2, THE PROBLEMS MAY BE PRESENTED OR VIEWED IN TERMS OF {, 2, or 3

PERSONS :
Being In a child psychiatry clinlc,

we are advocates for the child, In M

; = F M o—H-——F
b4 all child litigation cases, for ‘
.. example, we refuse to accept any \ \ }/ '
: !
. ' c

case where we do not have access to
both sides, | would never see a

~ chlld 1itigation case with possibly FUNCTIONAL FAMILY DYSFUNCTIONAL FAMILY
one or two exceptions where | would

not have access to all records and | 5 g SYMPTOM BEARER - THE SCAPEGOATED PERSON, THE BEARER OF FAMILY

»  all significant family members PATHOLOGY, PROJECTION OR DISPLACEMENT OF INTENSE, NEGATIVE FEELINGS
Including child, siblings, parents, ON ONE PERSON IN THE FAMILY. TAKES PRESSURE OFF THE DYSFUNCTIONAL
grandparents, babysitters, anybody MARITAL DYAD,

else that might be significant In
trylng to offer an opinion to the

court. | "V‘

We've probably evaluated 300 cases

d of  sexual  abuse,  Including ONE PARENT IS OVERLY INVOLVED WITH THE CHILD (COVERT
~ perpetrators and victims and also MESSAGE - "YOU NEED ALL THE HELP YOU CAN GET®) WHILE
9 adult victims of child sexual OTHER PARENT IS DISTANT (COVERT MESSAGE - "YOU'RE NOT
~w’ abuse, The remaining twenty OK™)

percent of my practice Involves

: Individual therapy, family therapy | , = A\ BEHAVIOR 1S PURPOSEFUL - A FORM OF COMMUNICATION, A WAY OF MAIN-

and couple therapy where generally TAINING DISTANCE, A WAY OF GETTING INVOLVED.
family therapy strategles are used,

5, THE PROBLEM IS THE SOLUTION.

. WHAT IS A CLINICAL SOCIAL

WORKER?
a clinical social worker requires Clinical soclal workers are
1 One of the questions that | am about five years of training affer specifically trained in any one of
supposed to address, | guess, Is a bachelor's degree. I'm not sure a number of psychotherapeutic

what is a clinical soclal worker, Just how many there are in the technliques, When | went to

A clinical soclal worker, first of ~state, There's probably 10 or 14 in Michigan State Unlversity, our big

all, has a masters degree from an private practice In Lexington and rival was the University of Michi-
accredited schoo! of soclal work, other ciinical soclal workers are gan and Michigan State was a

After that the person must have at usually found in Mental Health psychoanaiytic school of and the

) least two years of clintcal settings, We. have four In the University of Michigan taught the
experience . and 200 hours of Department of Psychlatry In the use of behavioral modification
ciinical supervision In order to be Medical School and places Ilike school and others are very family
licensed and supervised, This Charter Ridge Hospital, Comprehen- therapy oriented, So, schools of

sive Care Center and other Mental soclal work |lke departments of
Health psychiatric facilitles psychiatry may have an eclectic
empioy clinical social workers, focus or they may have a very

general ly takes approximately 2 to
5 years, | would say, the average
, Is probably three years, So, to be

®
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speclflc
example,
behavioral
theory,

therapeutic focus, for
psychoanalytic therapy,
mod! ficatlion or family

i1, FAMILY THEORY

A. THE FAMILY 1S THE PATIENT

we just want to talk brlefly about
the theorles or assumptions of
famlly therapy. The primary
assumptfon Is that the famlly ts
the patlent and the  family
fherapiéf looks at the
relationships and the tnteracttons
between family members, The
theraptst tends not to look
Intrapsychically at what might be
go'ng on within one speciflc
Indlvidual but pays more attentlon
fo what goes on between
tndividuals 'n the family,

tn a
in a

The problems, whether 1t's
mental health clinic or

hospital or In a community setting
such as a school or court could be
presented or viewed in terms of one
or two or three individuals, For
example, f | am having a problem
with my chlid, | can go to a
theraplist and state, "he 1s having
some problems, He's acting out,
he's using drugs., My chtid Is the
problem, you treat my child,” The
kind of therap!st that might plck
up on a case |ike that would be one

who uses behavioral mod! ficatlon
techniques or someone Wwho uses
psychoanalytlc, psychotherapeutic

In treating Individuals, That same
problem can also be presented In
terms of two people. "My chtlid is
having problems, we argue all the
t+ime, we fight atl the time, we
haven't had any fun for the last
six months, He attacks me, | attack
him. We need some heilp." The
problem can also be presented !n
terms of three individuals, For
example, a father, a mother and
child might present the problems !n
terms of, "my wife and | are having

problems, our chiid Is acting out,
we don't know how to deal with him,
He's rulning our lives, we're
argutng and fighting all the t1ime,"
there are problems !n the marrlage,
problems between the parents and
chtldren,

in most chlid psychlatry clinifcs, a
famtly therapy approach ts used,
Fam!ly theory and methods of famtiy
therapy came out of the Child
Guldance Clinic movement hich
began in the 1930's, When chtid
psychiatry departments developed
within the psychlatry dlvislons,
many of those divisions took on
family therapy as one of the
theorles that they wanted to not
only teach but also practice
clintcally,

In fam!ly therapy we are interested
in looking at the problem in terms
of two or three Indlviduals, The
problem Is not that this one person
Is the problem but that the problem
s due to the Interaction, the
causes of the problems lle In the
family Interactlons and the
treatment to the problems ite In
what can be done to help the famtly
unit interact more constructively,
what | have here are two dlagrams
deplcting a functional famtly and a
dysfunctional famlly, We'll talk
about the functional family first,
Here we have a strong dyad between
the parents, the mother and father,
what that represents s that the
marital relatlonship ls very solld,
The source of nurture and suppor¥
should come from the famtly unit,
That's where people 1n our soclety
should be able to give the support,
nurture and the emotlonal vitamins
that they need, Where there is a
strong marital dyad, parenfs are
able to offer the child a
supportive relatlionship, encourage
+he relationshlp, are able to show
the child how to express love, how
TS get close to people, how to
trust people, how to teel positive
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“We might call

about hlmself, how to handle
his/her own sexuallty as she grows
up, and how to express feelings In
constructive ways rather  than

destructive ways,

Now, what about the dysfunctlonal
family,

Here we have the broken
relationshlips between the parents,
I+ marttal discord,
for example, and what that means Is
that the parents are not getting
thelr psychologlical or emot lonal
needs met withln the context of
thelr martial relationship,

B, THE SYMPTOM BEARER

So what happens then? One thing
that frequently happens, Is that

. one parent wlll get overly Involved

with the chiid, This 1s a way of
getting needs for closeness and
needs for Involivement met within
the fam'ly, Now what happens when
this occurs? The chlid, because of

this enmeshment, which is The

famlly therapy term may develop
Because of -

reservolrs of anger,
thls enmeshment the chlid, may not
have much confldence fn himseif, He
may have sexual tdentity confuslon
or sexual orlentatlon problems, he
has not learned to feel comfortable
wlth members of the opposite sex.

Another thing that happens In a
typlcally dysfunctional famtly, Is

that the same sex parent usual ly -

looks outside the famlly for some
type of comfort or reassurance or
ways to feel better, One way to do
that 1s to work all the Time. The
relationship between the father and
son 1n thls partlicular example, Is
dysfunctlonal,

what happens In that relationship
Is that it takes its tfoll on the
child's self-esteem which Is one of
the  key bullding blocks in

personal 1ty development and good




mental health, In add!tion, the
child who has trouble identifylng
with that parent of the same sex
sometimes will Identify with that
parent In dysfunctlonal ways and at
other times willl totally withdraw
from that parent and have problems
with reservolrs of anger that bufld
up because of a lack of closeness,

The Indlvidual may have problems
with suspiclousness and dtistrust
which someone |ike Dr, Weltzel

calls paranola or problems of not
knowing how to get close to people

in.a comfortable way,

One major functlon of the famlly s
learning how to deal with Intense
feelings 'n  a constructive way,
There are more Intense feelings
within family unfts than any place
else In our soclety, If you think
of the people who we are most angry
toward, they are people in our own
famtltes, The reason for that Is

they mean the most to us, The
people that have the strongest
guilt feelings ‘or the strongest
feelings of hurt or sadness or
anger are within famlltes,  Now,
the question 1Is how are those
feelings handled? Feellngs can be
handled tn destructive ways or
feelings can be handled in
constructive ways,

One of the problems - with
dysfunctional familles Is hhat they
don't teach constructive 'handling
of these types of Intense feellngs,
There Is a high level, for example,
of assault tn dysfunctlonal
famtlles, Both physlcal assault
and psychologlcal assauit, So, one
of the ways that anger s handled
s by assaulting someone efther
verbally or physically, That's one
example of handling feelings 'n
destructive ways, As the child Is
growing up, he learns that way of

handlling anger, you get control of
the sltuation, vyou Intimldate
people, you manlpulate people, you
physically attack people, Another
way of learning how to deal with
some of these feellngs Is to deny
the feellings., You deny gutit, you
deny sadness, you deny hurts and
you go through Ilfe Ilke nobody's
hurt you, By golng through |lfe
| Tkes nobody's hurt you means that
you have to malntaln distance from
other people,

Each Individual should learn how to

get close tn an Intimate way and
1'm not just talking about sex now,
but Include emotlional closeness,
Dysfunctionai famiiies do not

Its members to get
meaningful, Intimate

really allow
close In a
way,

Lane Veltkamp

VIOLENCE AND DIYORCE

Although dlvorced and separated
people make up only 7% of +the
population age 12 and over, about
754 of the spousal violence
reported In the survey Involved
persons who were divorced or
separated, Because |Imitatlons 1n

the data make 1t Impossible to

determine whether the incidents
occurred before or after a marital
separation, this finding is open to

several Interpretations, It is
possible that women who were still
married at the time of the

interview were either much more
reluctant than divorced or
separated women to report violence
committed by their spouses or else

less Ilikely +to consider such
violence a criminal act, A related
Theory is that divorced or
separated women feel more free than
married women living with their.
spouses to discuss vijolence by
their ex-spouses that preceded
their separation or divorce,

Alternatively, It may be that after
a separation or divorce, men commit
more violence against their ex-
spouses than they did while stil

married, Another possibility is
that divorced or separated women
percelve actions to be criminal
witat they did not view in that way
while llving with thelr husbands,

29

Table 5. Family violence by spouse or ex-spouse,
by vietim characteristics, 1973-81

Average yearly

1973-81 rate per 1,000
Characteristic total population
Total 2,333,000 1.5

Bex

Male 155,000 0.2

Female 2,177,000 2.7
Income

Less than $7,500 988,000 2.6

$7,500-14,999 650,000 1.4

$15,000-24,999 335,000 0.9

$25,000 or more 155,000 0.7

Under 16 . .

16-19 165,000 1.1

20-34 1,528,000 3.2

35-49 496,000 1.8

50-64 110,000 0.4

65 and over 28,000 0.1
Marital status

Married 554,000 0.6

Widowed . .

Divorced

/separated 1,746,000 16.8
Race

White 2,030,000 1.5

Black 277,000 1.8

Other 26,000 11

Note: Detail does not add to total shown because
of rounding and/or missing data. Estimates are
rounded to nearest thousand.

*Estimate based on about 10 or fewer sample cases,

too few cases to obtain statistically reliable data.

Bureau of Justice Statlistics on
Famtly Violence, April, 1984




Video Tape Records

Over the past several vyears, the
Kentucky Judiciary has been
Inundated with articles and
Informational material extolling
the virtues of video taped records
of ftrials as opposed to the

transcribed printed word, The
prime exponents of the |latest
technology are a few trial judges

argument, and
Is the savings in
costs to the litigants, To date,
no  member of the appel late
judiclary of the Commonwealth had
addressed the subject,

whose primary
Jjustifiably so,

Before examining some of the
problems of the video concept  from
the standpoint of appeal, the basic
differences between the trial and
appel late  tribunais should be
recalied, In the trial forum, the
litigants, their lawyers, the
witnesses and the Jury are all
usually physically in attendance
with the primary function of all
present to resolve Issues of fact
under proper instructions on the
law and render a verdict, One of
the most important factors in
reaching a result Is the judging of
the credibility of witnesses, a
function particularly reserved to
the trial court by virtue of the
civil rules and numerous opinions
of our court of last result, Jury
members and judges alike can be
swayed by such elements as
demeanor, courtesy or lack thereof,
facial expressions, mode of dress,
or articulation of counsel,

The appellate level Is concerned
with whether there has been any

error of law

“individual

committed , at the
trial, In many cases,” it s
necessary that the ftfranscript of
evidence be reviewed at least at
those points therein where a
factual understanding Is necessary
fo a resolution of a legal point,
1t should be remembered that the

appel late court never hears
evidence from the litigants or
witnesses, Until recently, only

the printed or typed evidence was
before the court reflecting nelther

emotions, facial expressions,
physical motions or even, on
occasion, hysterics, Enter the

video record,

Until this time, appellate courts
reviewed a cold record looking for
what was testified fo by witnesses
and said by counsel and the court,
not how it was said, This means
that an individual with a flair for
theatrics might more readily
Impress the reviewer in the manner
in which he addressed the Issue as
opposed to what the evidentiary
value might be on the legal issue,
Contrary to what some may think
appellate judges are not beyond the
human Influences to which the
laymen are subject, The actors on
the video tape In some Iinstances
may have. a bearing upon the
Impartiality expected of the
appeals personnel,

The criminal case presents
additional problems, The average
person accused of a criminal

offense Is normally not the type of
who can express himself
well in a live setting and very
often gives the impression that he
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Charles B. Lester

is elther not telliing the fruth or
is at least being evasive, when
actually he Is being very candid in
his testimony, It is much fairer
to look at his appeal through the
"cold" printed word as compared to
his often times faulty live pre-
sentation, On the other side of
the coln, prosecutors are frequent-
ly charged with remarks considered
by criminal appellants as being
highly inflammatory, What iIn-
terests the reviewing court is what
was said from the standpoint of its
bearing upon the rights of the
defendant and not particularly in
the way It was said, |[f the latter
should be the case, there would be
many more reversals based upon the

manner  in which a remark Is made
rather than its content,
Another consideration in criminal

appeals is worth mentioning, In
various parts of the nation surveys
are being made which demonstrate
that black defendants In criminal
actions recelve more severe
sentences than their white
counterparts, In the bulk of the
records presented to the Kentucky

Court of Appeals, there is nothing
contained therein indicating the
color of a man's skin, The video

tape would eliminate this concept,

As to the time involved iIn
reviewing a record, it can be said
without reservation that the video
tape utilizes more of the judges'
hours than the conventional
transcript, In part, +this s
attributable to lack of synchroni-
zation between the machine making
the tape and the one upon which the




ptayback Is attempted, In a
nutshell, this means +he counters
are not compatible so the reviewer
expends a great deal of time
searching for speclfic testimony,
Also to be taken Into account is
whether the briefs contain specific
references to given places on the
tapes = and whether those are
accurate, It has been suggested
that the courts acquire yet another
piece of equipment which will
render the capabillty of going

~-directly -to that point on the tape

that a party wishes to be
particularly examined but whether
this will be able to solve the
problem remains to be seen in light
of the technology and the potential
of human error In making the
cltation 1t the briefs contaln
any cltations whatsoever,

circulate
which are

Many appellate judges
portions of a record,
easily photocopied and mailed +o

other panel members, This can be
accomp | I shed usual ly by a
secretary, With the video system,
this could only be done by the
acquisition of fourteen or fifteen
more video records, making the
tapes or portions thereof,

packaging them and mailing them to
the other judges, There can be
littie doubt that this is more time
consuming than  the photocopy
method,

As to the quailty of tapes, It can
be reported that some are forwarded
with blank video while others are

of such poor quality +that the
reviewer Is unable to discern the
characters, Typical of this
problem was a motion to file a

transcript to supplement a video
tape record which was presented to
a motion panel in August, 1986, On
part, the appelliate pointed out
that the Commonwealth stated in its
brief: "much of what Ms, Smith sald
to the judge and trial counsel Is
unintelligible due +to the poor

since it

quality of the recording." He
further ‘argues that because the
record does not reveal what Ms,

Smith said to the trial judge, the
record is in effect incomplete and
is appellate's duty to
produce an adequate record on
appeal, this Court should assume in
thls case that the record supported
the actions of the trial judge,

The appel lee-respondent oppoéed the
motfon, Motions are  being
submitted frequently to +the Court
of Appeals to correct video
inaccuracles, It should be noted
that over a year ago the video
concept of appeals was presented to
the Court and it was soundly
rejected, At the present time, the
members of the Court maintain that
position,

One of +the abuses of the video
taped trial can be found in a case
presented for review, A good

portion of the tape was consumed
with the plicture of the trial
Jjudge, and when not so utlliized the
screen always had in one of the
four corners the court while on the
balance of the screen appeared one
or more lawyers but at all polnts,
there were always two or more
individuals (i,e., judge and one
lawyer, judgg-énd two lawyers,
Judge, lawyer(s) and witness)
talking at the same time, That

\
Mg, Cecu B DeMings, f

wrY D9 Yov FAIL
To FLe A BRIEF
IN THAS

—31—

record could best be described as a
disaster,

There Is some conjecture about the
political implications of the video
trial, With one court already
broadcasting the day's criminal
trials over a public access outlet
at the beginning of prime time,
there s cause to wonder if +this
could be construed as a continuing
campaign for political advantage at
some future time,

When the court of justice moves to
replace the human element in the
courtroom, it should do so
cautiously, We are not in he
business of movie production but,
if we were, then at future judicial
seminars and bar association
meetings we could have awards for
best video trial judge, best lead
male lawyer-actor, best lead female
lawyer-actress, best  supporting
male lawyer actor, best supporting
female lawyer actress, best Jjudge
video technician, . best dressed
litigants, most intelligent jury
and on ad infinjitum,

Charles B, Lester, Judge
Kentucky Court of Appeais
6th Appellate District, Division |

Judge Lester was appointed August
16, 1976 to date. He maintains his
chamber in Fort, Thomas, Kentucky

You Howow, T Did FILE OVE.
T THOUCHT Sin€ THU WAS
A viDer APPEAL THAT L pr
To PRODUCE A VIDED BRICF.

1T vt TAKE JusT 3 HouRs
To WCEW 1T USING wiDE SCREEN

AND oLy Sownd (R FULL )

EFFEC T, ?RochegiL/




Forensic Science News

FORENSIC APPLICATIONS FOR
CRIMINAL DEFENSE: A
NEGLECTED ASPECT OF

CRIMINAL TRIALS

FORENSICS: A unique sclentific
discipline which combines sound
sclentific principles with an

investigative attitude, ultimately
almed at the eventual presentation
of facts to a lay jury.

Forensic science 1Is a relatively
young discipline which, until only
recently, has been emp loyed almost
exclusively by prosecuting
attorneys and police Investigators,
The youth of the sclence combined
with much misinformation and
ignorance has retarded its growth
beyond the narrow confines of the
police community, Generally, even

prosecutors and police
Investigators are only
superficlially aware of the
+remendous potential of the
science, These prosecutors and
investigators have 2 tendency to
call upon forensic techniques only
when a case Is deemed Important
enough by virtue of elther

political or media influence,

forensic
an

Despite this tendency,
experts are becomi ng

increasing necessity and therefore
an integral part of modern criminal

ever

prosecution, Judges and
particularly juries have come to
expect the introduction of

sclentific evidence as eyewitnesses
and lay testimony have begun to

lose thelr credibiiity. As

>

!

prosecutors find themseives in 2
situation whereby tThey are using
sclentific support more frequently,
the defense community has more or
less resigned themselves Yo
accepting the fact that they cannot
or should not attempt to refute or
question this type of testimony.
This shift of frial emphasis places
a tremendous responsibliify on the
state's experts not only in terms
of increased workload but also in
terms of their remalning unbiased
unaffected by prosecution
Aside from the problems

and
pressures,

encountered by the state's experts,
attorney,

the defense because of

the growth in sclentific presen=
fations, finds nimsel f faced with
sclentists which he probably

accepts without question,

Therefore, @ situation presently
exists in our community
whereby forensic techniques are
belng used reluctantly by
prosecutors and rarely at all by
defense attorneys. with Increased
commun ication and coordination
petween prosecutors, investigators
and forensic personnel, 2 powerful
tool agalnst criminals could be

legal
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J ack Benton,
Pat Donley

concelved, I+ is however; my
opinion, that this situation will
never totally exist because of the
problems that exist between
pureaucratic political entities,

By the same token, with Increased
communication and awareness of the
defense community regard to
forensic techniques, a formidable
approach to modern criminal defense
couid be devised, This second
situation is one which could easily
become reality because’ defense
attorneys operate in the private
sector and are not bound by the
strangling influences of {
bureaucratic |imitations, Defense
attorneys are concerned, or should
be, with providing the best
possible defense for their client.
This situation s promulgated by

in

+he simple fact that a defense
attorney who continually loses
cases soon has no cllents, (n this

regard, forensic techniques of fer
an ald not only tfo the attorney's
clients, but have continued to win
cases for years without the help of
forensic sclentists and will
continue fo win many without them,
However, as forensic applications
continue To grow that situation
will surely shiff and while the

attorney may be able 1o
successfully defend his client
without It, forensic technliques

will save him time and energy.

Without the proper and aggressive
usage of the experts at hand by The
state and because of the virtual
non-ex|stence of qualifie

independent experts, (don't Dbe
fooled by someone who arbitrarily




)

- 1982,

assumes the title of forens'c thls
or that without extensive previous
experlence) essentlal ‘tnformatton
Is being needlessly wasted, Thts
tnformatton could concefvably mean
the dlfference between freedom and
tmpr Isonment for your cllent,

To establish the scope of the
growing Influence of thls sclence
I+ should be noted that the twelve
Texas Department of Publlc Safety
fteld crime laboratorles examlned

-gvtdence -In over thlrteen thousand

tndivtdual cases between the perlod
of January through November of
These cases are In additton
cases handled by other
state, county or clty

to any
federat,

crime laboratorles across the

state, When one conslders the FORENSIC
probabtitty +that many of these ASSOCIATES

casses have resuited tn a

substantlated charge the total Providing complete support to attor-

neys in all aspects of scientific and
investigative matters in criminal and
civil litigation. Areas include private
crime lab, investigations, testimony,

tmpact to defense attorneys becomes
clear, The Informatlon developed
by these laboratortes on which
these charges are substantiated are
rarely questtoned or challenged,
Typlcally, when these cases go to
court defense attorneys condentrate
on chaln of custody and search and
selzure rather than the Issue of
what the evtdence means,

firearms, fire cause, accident recon-
struction, DWI defense, drug analy-
sis, case review and consultation.

Forensic Associates
1220 Broadway, Suite 505
Lubbock, Texas 79401
806/763-5108

Jack L, Benton and Pat H, Donley
FORENSIC ASSOCIATES
Lubbock, Texas

RIGHTS CARDS AVAILABLE

4
$5.,50 covers postage and handiting
per 100 cards,

-|Send check or money order payable

to Kentucky State Treasurer to:

Donna Berry
Rtghts Cards
Department of Pubilc Advocacy

151 Elkhorn Court
Frankfort, Kentucky 40601

MARYLAND COURT ALLOWS PRIVATE BREATH TESTS

ANNAPOLIS, Nov, 10 - Suspected drunk drivers can take thelr own breath
tests and consult with thelr lawyers before declding whether to take a
test glven by poltce, the Maryland Court of Appeals ruled today, The
private test cannot be used where It wouid unreasonably delay testing by
potice to determine whether a driver 1s drunk,

The appeals court dld not speclify what would constitute an unreasonabie
But the Jjudges noted that the law requires a test to be gfiven
within two hours of arrest, They sald that "under no clrcumstances may
the time pertod exceed the two-hour I1im!t Imposed by statute,* The
oplnton stressed that there Is no right to a private test If It would
tnterfere wtth the ablllty of police to determine a driver's degree of

Tnfox?céf%on.

delay.

The ruling came In a sult flled by Annapolts lawyer GIll Cochran
challenging a State Pollice pollcy that drivers suspected of being drunk
were allowed only to ftalk briefly with thelr lawyers by telephone before
declding whether to take a breath test, That pollcy prohibited face-to-
tace meetings and prlvate tests adminlstered by a lawyer until after the
police test was glven or the driver refused fo take the pollce test,

In Maryland, drivers who refuse to take tests have thelr Iilcenses
suspended, Refusal to take a test also !s admlsslble as evidence In a
criminal trlal on drunk drilving charges, "Therefore, the declislon whether
to subm!t to the state test Is of the most fundamental Importance tn
determining the uitimate resolutlion of the suspect!'s case." "While we
r;EognTze the stignificant danger that drunk drlvers pose fto the safety of
others, the state's generallzed Interest In convicting such Indlviduals
cannot overrlide thetr consttitutional right to communicate with counsel
before deciding whether to submlit to the state's sobrlety test," the
opinion, written by Chlef Judge Robert Murphy, sald,
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Kentucky

Court Rule Changes

Supreme

The following Is a summary of the
Important ‘rules “changes announced
by the Supreme Court of Kentucky on
June 30, 1986 which relate to the
practice of criminal law, The
rules changes are effective January
1, 1987 unless otherwise noted,

Alt Justlices concurred In all rule
changes except Justice Vance,
without glving any reasons, did not
concur with the amendment to SCR
3,830(1),

1, SUPREME COURT RULES

1, SCR 3,830(1) IOLTA FUND

Creates rules for administratlon of
the Interest on Lawyers Trust
Account Fund (10LTA), The funds
must be used:

a) to provide ald to the

poor;

b) to provide student loans;

¢) to Improve the adminlistratlon
of justice; and

d) for other programs
beneflt of the public,

legal

for the

The Supreme Court of Kentucky has
confirmed the appolntment of the
first Board of Trustees to admin-
Ister the 10LTA Fund,
t+rustees, one from each Supreme
Court dlstrict, are:

Richard C, Roberts, Paducah
Reglnald L, Ayers, Bowling Green
George B. Bertram, Campbellsvilile
Joseph L, Lenthan, Loulsvilie
Les|le P, Patterson, LexlIngton
Wm. T, Roblnson 111, Covington
Robert L, Caumm!sar, Grayson

The seven

!

These seven trustees, along with
Justice Donald Wintershelmer,
Covington, and the current Presi-
dent of +the Bar Assoclatlon,
Charles English, Bowling Green,
have the responsiblitty for Imple~
menting and adm!nistering the IOLTA
Fund,

B111 Roblnson was named chalrman of
thls Board, and Gregory C., Fuchs of
the Kentucky Bar Association (502)
564-3795 has -been
10LTA Administrator,

appointed as

Greg has Indicated a wiillngness to
provide further Information to any
Interested person, At this polnt,
Greg 'ndicates that 400 lawyers and
20 banks have signed up. The
program hopes to know by June, 1987
1f there will be enough money at
that tlme to distribute the flrst
grants,

Nor;h Carolina !s recelving $80,000
per month with 8,000 active law-
yers. With 6,000 actlve lawyers in
Kentucky, the projectlon Is that
$60,000 per month will be eventu-
ally coming tnto the fund,

— 34

Ed Monahan

This Important fund will obvloulsy
be a source that public defender
programs can furn to for grantfs to

provide necessary and adequate
funding for publlc defender
services,

It's up to us to make sure we seek
the funds necessary to do our jobs
adequately, Surely asslisting the
direct dellvery of legal services
to Indligents accused of crimes will
be a prlority with the Fund,

Thls rute was effective July 1,
1986,

1. CIVIL RULES

t. CR 30,02(4) Depositions

Previously, the testimony at a
deposltion could be recorded by
other than stenographic means only
at the discretion of and upon order
of the court, The amendment allows
the parties to stipulate in writing
to this method of deposing.

2, CR 73.02(4) Appel late

Sanctions

This rule provided for sanctions
for a frivolous appeal or a
frivolous motion for discretionary
review that "is so totally lacking
in merit that it appears to have
been taken in bad falth,"” The
amendment changes “motions for
discretionary reviews to "motlons"




This rule contradicts ethical
obligations and reality since it is
- necessary in Kentucky to file a
motlon for discretionary review
before state remedies have been
exhausted to allow for federal
habeas corpus review on the merits,
Two very recent federal cases
indicate that a defendant must seek
discretlonary review In the highest
state court before state remedies
ki have been exhausted,
Procunler, 762 F.,2d 429 (5th Cir,
1985); Nutall v, Greer, 764 F,2d

462 (7th Cir, 1985),

3, CR_76,14(14) Notlce of

Richardson v,

Appeal Suspending Time

The present rule provides that the
Notice of Appeal suspends the
running of time for further steps
In the appeal except for 1) the
fiting of a Notice of Cross-Appeal,
and 2) the filing of a prehearing
statement, The amended rule adds
to the exception clause a third

i ‘exception: "except for the filing
of a motlon for transfer,t

4, CR_76,18(1)
Appeal |

Transfer of

This rule provides the procedures
for the Motlon to Transfer an
appeal from the Court of Appeals to
the Supreme Court, The amendment
adds the requirement to attach a
copy of the Notlce of Appeal to the
Motion for Transfer,

B 5. CR 76,21(2) Cross Motlon

for Discretionary Review

Adds the following procedures and
rules to cross motion practice:

"Each cross respondent may file a
) response to the cross motion within
10 days after the cross motion |s
filed, No reply to a cross response
shall be filed unless requested by
the court, Ten coples of any cross
motion or cross shal |

response

be ftled in the Supreme Court, and
tive in the Court of Appeals,

6, CR._76,21(3) Cross Motion
for Discretionary Review

Makes the change that any cross
motion suspends the briefing time
with the full briefing time
computed from the date of the order
granting or denying the cross
motion,

lnfeLmodlafe
in Appellate Court

7. 76,33(1)
Reijef

The present rule provides for ax
parte Intermediate relief any time
after 1) Notice of Appeal or Motion
for Introductory Relief has been
filed, The amended rule adds a
third case when Intermedjate rellef
Is avallable: any time after a
Motlon for Discretionary Review has
‘been flled,

111, CRIMINAL RULES

1. RCr 4,04(2) Methods of
Pretrial Release

Presently provides that "non-
financlal conditions may be Imposed
upon any bai! bond,” The amendment
requires the imposition of these
conditions must be done under the
procedures In RCr 4,14 which

requires:

"The court shall cause the issuance
of an order containing a statement
of any conditlons Imposed upon the
defendant for his release, The
defendant shall sign the statement
of condlitlons and recelve a copy
thereof, The order shall Inform
the defendant of penaltlies appli-
cable to violation of conditions
and advise that a warrant for his
arrest will be issued if conditlons
are violated, The court shall also

Inform the local pretrial services
aggncy of the condlitions of
release,"

2, RCr 7,24(1) Discovery

The old rule required the
Commonwealth Attorney to disclose
"any oral Incriminating statement
made by a defense attorney to any
witness,"

The new rule requires disclosure of
"the substance of any oral incrim-
Inating statement known by the
attorney for the Commonwealth +o
have been made by a defendant to
any witness,"

This change will surely result in
many problems; disputes, and unfair
results,

3. RCr 8,06 Incompetency

The present rule requires post-
ponement to the proceedings when-
ever there are reasonable grounds
to belleve the defendant is jncom-
petent and requires the Issue of
incapacity to be determined as
provided by KRS 504,040, a statute
repealed in 1982,

The new rule requires the issue be

determined as provijded by KRS
504,100, a statute |Jn exlstence
since July 15, 1982, That statute
‘requires, among other things,

appointment of a psychiatrist or
psychologlst to examine, treat and
report on the defendant's mental
condition, and requires a hearing
to determine whether the defendant
I's competent,

While there s a strict and
oppressive contemporaneous objec~
tion rule In Kentucky, there is
obviously no contemporary~-change~
of-the- rules-to-conform- to-the-
statute rules,

4. RCr 8,09 Conditional Plea

A brand new rule Yo permit
condltional guiity pleas has been
enacted:




With the approval of the court and
+the consent of the Commonweaith, a
defendant may enter a conditional
plea of gullty, reserving In
writing the right, on appeal from
the Judgment, to review of the
-adverse ~ determination of any
specifled trial or pretrial motion,
1# +the  defendant prevalis on
appeal, he shall be allowed to
withdraw his plea,"

As stated by Allen W, Holbrook in
the Aprit, 1986 ~issue - of The
Advocate (Vol, 8 No, 3),
rationale for the rule is sound:

"The advantages of conditional
gullty pleas fo both the defense
and the Commonwealth are apparent,
The defendant can litigate adverse
pretrial rulings without the costs
of trial, or the risks of muitiple
verdicts and sentences, The Com-

monwealth obtains a gullty plea
without a trial, and s In no
dlfferent position that 1f tThe

defendant had been found gullty at
trlal yet appealed, The issues on
appeal would be substantially
narrower than those likely to arise
during a frial,

Finally, judlclal resources would
be better utlitized at both the
trial and appellate levels, There
would be fewer trials, The lIssues
on appeal would be narrower and
fewer than If the case was on ap-
peal from a ftrial, The record on
appea! would be less voluminous,
which should substantially lessen
the delays ordlnariiy assoclated

with preparing trial records for
appel late review,"
This progressive change Iin plea

arrangements was inevitable In
view of the overwheiming disposi-~
tion of cases by pleas of gul ity
and because of the enormous
+imesaving nature of gutlty pleas,
This progressive advancement will
undoubtedly be followed by a change

the

in the present Kentucky rule that
withdrawals of a guilty plea s
not a matter of right, This change
Is likely tTo be modeled on a simple
right to withdrawal rule, or on the
present Federal Rule of Criminal

Procedure 11(e)(4):

Rejection of a Plea Agreement, 1f
the Court rejects - the plea
agreement, the court shall, on the
record, inform the parties of this
fact, advise the &efendanf
personaliy in open court or, on a
showing of good cause, In camera,
that the court is not bound by the
plea agreement, af ford the
defendant the opportunity to then
withdraw his plea, and advise the
defendant that If he persists in
his gullty plea or plea of nolo

contendere the dlsposition of the

case may be less favorable to the
defendant than that contemplated by
the plea agreement,

The present Kentucky Rule that
rarely allows withdrawal ignores
logic and reason,

Ed Monahan
Director of Tralning

N
4
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POLL ON DRUG USE

BOSTON - Nearly 40§ of doctors
under age 40 acknow!edged that they
used marljuana or cocaine to getf

high with friends, and 1/4 of
doctors of all ages sald they
treated themselves with mind-

affecting drugs, Overail, more than
half sald They used drugs at least

once for self-treatment, ‘o get
high or to help them stay awake,

nWhen drug use becomes a fad and is
approved by the broad spectrum of

soclety, almost all groups get
Linvolved,"” sald Dr, Wiltlam E,
McAuliffe, the study's director,

ABUSE OF ELDERLY
AFFECTS FAMILIES

People who abuse older relatives |4¥

are usually women caregivers who
are high strung, have a history of
alcohollsm or drug abuse, and were
victims of mistreatment as chil-
dren, according to Sister Rose
Therese Bahr, a Catholic University
of America nursing professor,

Even though men are thought to be
more aggressive, much of the physi-
cal and psychological damage to
elderly relatives Is inflicted by

women who cannot handle stress,
says Sister Bahr. "When the pres-—.
sures of raising a family are

compounded by the responsibility of
caring for an aging person, the
women blame the older individual
for the added stress and lash out
at the elderiy relative," she
explained,

And the women are secretive about
their behavior, They may hide the
mlstreatment from their husbands,
"forcing the
remain silent by threatening the
relative with further harm," Sister
Bahr says,

collaborate with

Some husbands

t+heir wives In the abuse or toler-

ate the behavior rather than Inter-
vene, finds Sister Bahr, She also
notes that children are likely to
Imitate mothers' mistreatment of
grandparents or other older rela-
tives under thelr care, The
mothers often abuse the children as
weli, and the chiidren take out
trustrations on the aging person,

wThe sttuation becomes a viclous
cycle, The psychotic behaviors are
carried by the children to future
households," says Sister Bahr,

- Envoy

Summer, 1986

elderly person to.




ALLEN HOLBROOK

Mr. Holbrook was appointed to
represent the Kentucky Bar Associ-
ation, replacing Max Smith. Allen
Is associated with the firm of
Holbrook, Gary, Wible, and Sulli-

van, 100 St, Ann Street, Owensboro,
Kentucky, He 1Is not only very
tamilliar with our publ|c advocacy
having worked as both an

oo _Appellate and trial lawyer with the

"!iysfem,

department, but with the federal
public defender programs as an
atforney in the Federal Public
Defender Office for the Eastern
District of Kentucky. '

Allen said that he intended to "act
as a llason between local people
and the central office and general
help to the organization whenever
possible,"

PATSY MCCLURE
is one of the Gover-

discretionary appointments,
replacing James Park, Jr, She is

Ms, McClure
nor's

~ very quick to point cut to us that

she is not an attorney, but serving
on the Commission since Mar, 1986,
she has provided the department the
very important viewpoint of ‘a

private citizen, Ms, McClure
resident of Boyle County, Kentucky,

LEE HUDDLESTON |

Mr. Huddleston represents one of
the Governor's discretionary ap-
polntments to the Public Advocacy
Commission, He was appointed to
replace William E, Rummage, whose
term had expired, Mr, Huddleston
practices with the firm Huddleston

Brothers Attorneys, 1032 College
Street, Bowling Green, Kentucky,
Prior to joining this firm, Lee

served as Executive Director of the
Cumberiand Trace Legal Services
Corporation,

Lee says that he is very pleased to
be appointed to the Commission and
looks forward to being able to help
in any way (he) can "to see that
the system continues to run well,"”
He added "the Department seems to
be in good shape for the small
amount of money the legislature
provides,"

Commis€ion Members:

is a

(L) Patsy McClure, Bill Jones,

ORA K, MCCORMICK

Ms, McCormick represents the Court
of Justice on the Commissjon and
was appointed to replace Paula
Raines, MNora Comes to the Commis-
sion very knowledgable about the
Department. She has worked for the
Department as a full-time staff
attorney and was administrator for
the Bourbon County Public Advocacy
system affer going intc private
practice, She is still in private
practjce at 8 Ardery Place, Suite
7, Paris, Kentucky and does some
public advocacy cases as a conflict
attorney,

Lambert Hehl

(R) Susan Clary, Addie Stokley, Helen Cleavinger ‘
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Book Review

WHO IS THE
PRISONER 7

A BETTER CHRISTIAN:
RESPONSE

WHO 1S THE PRISONER?
A BETTER CHRISTIAN RESPONSE
(1985) ($5,00) ,
The Institute of Human Relations
Box 12, Loyola Unliversity
New Orleans, LA 70118

"When men are merely submerged in a
mass of 1impersonal human beings
pushed around by automatic forces,
they loose thetr true humanity,
thelir Integrity, their abliity to
love, thelr capacity for self-
determination.," Thomas Merton,

"Who Is the Prisoner® glves Its
reader a "close up," "hands on"
look at the criminal jJustice or
injustice' system, Each of |Its
chapters are short, Informative,
and written by religlous persons
who have worked ministering to the
Incarcerated; focusing the concern
for people, Iife, and dignity,

Do conditlons of poverty breed
crime? Here are offered a couple of
thoughts: the first claims that
the results of unemployment pro-
grams, or other Increases In  the
availability of legitimate income,
will not materially reduce crime,
Another Is that an Increase in the
education or training level of a
person can lead to employment and
that the availability of leglitimate
income will overcome any desire to
obtain an Income itlegally,

Is the Judiclial system based on the

abllity to pay?t A Philadelphia
Judge comments: the legal system
ts divided into two separate and

systems of Justice: one
in which the courts

unequal
for the rich,

take limitless time *to %xamine,
ponder, consider and dellberate
over- hundred of thousands of bits
of evidence and days of testimony,
and hear elaborate, endless appeals
and write countless oplinlons; the
other for the poor, In which hasty
gui ity pleas and brief hearings are

" the rule .and appeals are the ex-

ception,

Are Jails and prisons "businesses"?
About two dozen major correctional
institutions are currentiy under
private ownership or operation,
These for-profit companies contend
that they can do a better job for
less cost because they are free of

government bureaucracy, able to act

more quickly and not required to
pay the high pensions of public
employees,

Reconclliation has a part in thls
fine book also. Here are mentions

of how speclal communities and
organizations do thelr true dutles
helping ~ in landlord disputes,
family quarrels,  shoplifting,
robbery, burglary, = neighborhood
gang conflicts, and vandaiism,

These groups are examples of what
Itte is all about, they reduce and
even eliminate hostility between
confiicting partles; they promote
the good of the community by re-
storing peace; and they satisfy the
demands of justice, Basjc Christian
tiving, If ohfy more of the public
~ould open thelr eyes to it,

in almost Impossible,
"Prison renders sel f-enhancing
choice futlle, For most, futiilty
is the core experience of doing

Improvement
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+ime, Choice Is bankrupted, There.
appears to be few logical reasons
why a prisoner would want to .im-
prove himself, What all too many

" seem to do Is merely to strut their

stuff in rounds of braggadocio, It
is difficutt to realize, but for
many prisoners a brag about their
crime 1s their proudest product,
The boast Is much easler than
achievement because the Intensity
of experlence can be cooked up in
an Instant; but to produce some
accomplishment comes hard, Pri-
soners often are underskilied,
uneducated folks, Add to those
occupational deficits the futiiity _

. of cholce }lnside, and the brag 1§§ |

understandable,: It momentarily

enhances the person,"

In a placé where ‘fear }s the most
common emotion, it is very hard to
predict what any 'single word or
gesture might bring, Here where
hard core criminals thrive and
basic men try to survive, it is a
glant guessing game, Who s
conning, and who's covering their
fear trying to con?

There are many more areas of con-
cern in, "Who Is the Prisoner A
Better Christian Response;" a pro-
Ject of the Conference of . Jesult
Prison Personnel, that werenkt
covered In this report, | just hope
to spark a little concern that some
might plck up a copy, read and

learn what he/she can do tTo help
make this system Info one that
works,

Paul Kordenbrock, Death Row
Kentucky State Penltentlary
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l?aul F. Isaacs, Skip Palenik

Dr. Eljorn Dbli Nelson

Donna Boyce, Dave Norat

quvanced Cross-Forensic Experts

Jack Benton, Pat Donley

A seminar on Advanced-Cross
Examination with an emphasis on
Forensic-Sclence was held November
6 - 8, at Hollday Inn In Fort
Mitchell, Eighty attorneys were in
attendance tfo learn pharmacology
from Don Nelson, Flrearms from Jack
Benton, ‘Serolog)’ . from Brian
Wraxall, Halr and Fiber Analysis
from Sklp Palenik, the Art of
Cross~Examination and Using Experts
from Larry Pozner and Roger Dodd,
Ernle Lewis, Kevin McNally and
Vince Aprile also presented,

Larry Pozner, Roger Dodd

Ernis Lewis, Vince Aprile, Kevin McNally



(Lewls, Contlinued from page 2)

Ernie's Divinity degree Is the foundation for his work represenﬂngi
indigents accused of crimes, Being a public defender Is his ministry,
He serves those In most need of a legal representative to plead their
causa and to defend them from the loss of their freedom,

Maintaining the respect of the judiciary 1is often a frustrating andi

ditficult task for public defenders, Ernie is no exception, The cost of
litigation enables the clivil lawyer to utilize compromise to the benefit
of the client and of the judicial system, The criminal lawyer, on the
other hand, often does not have the luxury of compromise, When the
nstakes are freedom," a good criminal lawyer for white collar!cljents or
Indigents must practice his case in accordance with national standards
much |ike the medical profession is learning to do, - No doubt,. judges
with limited court resources are frustrated when caught with no-
compromise situations, '

The Department of Public Advocacy, with Ernie in the forefront, has been
a leading force in advocating that the criminal Justice system deal with

Ed Monahan

FUTURE
SEMINARS

DEATH PENALTY SEMINAR

Aprii 16-18, 1987, Ramada
Hurstborne Lane, Loulsville,

JUVENILE LAW

DPA will conduct a  Juvenile Law
semjnar focusing on the New Code,
The seminar Is expected to be
presented {(n May, 1987,

15th ANNUAL SEMINAR

inn,

——

cases in accord with the highest national standards, June  7-9 1987 Ramada inn
. . . - ? 1] ’
‘ Hurstborne Lane, Loulsville,
. We are fortunate to have people like Ernie on our side of the courtroom,;
The people of Kentucky, including particularly +the Jjudiclary, are St+h TRIAL PRACTICE INSTITUTE
iearning that the Department of Public Advocacy has dedicated people with
a long-term soclial commitment to make our system the very best it can be, November  4-7, 1987, Richmond,
Thanks Ernie for your commitment to our Commonwealth and to its people - Kenfhcky.
we need you and more like you, )
)1
»
The Advocate Bulk Rate
. U.S. Postage
Department of Public Advocacy PAID
151 Elkhorn Court Frankfort, KY
Frankfort, Kentucky 40601 40601
Permit No. 1
*
-3

ADDRESS CORRECTION REQUESTED‘




