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tice. Shecontinuedto teachfull time
while shewasin law school.

Helpingachild client canbetremen
RITA WARI dously rewarding, but like many* * * juvenile defenders,Rita has a love-

RitaWardisanadvocatein thetruest hate relationshipwith the juvenile
senseof the word. Shebelievesthat * * system. Shepointsout that: "If you
vigorous advocacyof her client’s *. * look atthejuvenile court system,it is
position is the mosteffectivemeans supposedlydesignedto helpkids,but
of arriving at the truthandachieving in the endwhatoftenhappensis that

* afair resultin ajudicial proceeding. children suffer becauseof the
As aspecialistin the areaof law per- * system’sfailures. For example,with
taming to juvenilesandthe mentally statusoffenders,insteadof providing
ill, Rita does her bestto insure that adequatefmancial resourcesto deal
herclientsreceiveall the protections with complex social and familial
andbenefitsof due process,despite problems, the system goes for the
the constantpressuresfrom social quickfix: incarcerationin jails, youth
workers, prosecutors,judges, doc- camps,or mentalhospitals."
tors,andfamily memberswhoseekto
circumventthoserights in the name
of expediencyand administrative
convenience.

Rita joined the JeffersonDistrict
Public Defender’sOffice in Louis
ville in January,1984. Sheservedas
a staff attorney in that office’s
JuvenileDivision for 2 1i2 years. In
May of thisyear,shewasassignedto
the office’s MentalInquestDivision.
A nativeof Loogootee,Indiana,she
holds both a Master’s Degree in
EducationandaBachelorof Science
Degreefrom IndianaState’Univer
sky. Shereceivedher Law Degree
from theUniversity of Louisville.

Beforecoming to the Louisville of
fice, Rita taughthigh schoolin rural
Indiana for over nine years. As a
teacher,Rita was known for her in
novative approachto instruction,
whichplacedanemphasisonstudent
creativity. Always popularwith her
students,Rita’s teachingaccomplish
ments foreshadowedher client-
orientedapproachin her legal prac

"Childrenhavemanyrightsunderthe
JuvenileCode,but the systemoften
ignores those rights and treats
children in apunitiveway. We have
a specialcourt for kids becausethey
needa different approachto treat
ment thanadults,yet whenchildren
cometo JuvenileCourt,theyareheld
to adult standards.If childrendonot
measureup to the Court’s oftenun
realisticexpectations,theyare often
punishedfor theverybehaviorwhich
thesystemis supposedto treat."

Duringher firstmonthshandlingcivil
commitmentcases,Rita has found
that the treatmentof the mentally ill
in the justice system is strikingly
similar to thatof children. "Persons
allegedto bementallyill havealot of
rights on paper,but it is difficult to
enforcethem. Mental hospitalsare
the dumpinggroundfor the power
less, especiallythe elderly and
children."

The recent federal court ruling in
Doe v.Austin, which providesthat

thementally retardedareentitled to
the samedueprocessrights as the
mentally ill prior to institutionaliza
tion, will add approximately300
casesto hercurrentcaseload,which
exceeds1,000 casesper year. Rita
fmds thesementalretardationcases
to be especiallychallenging. "In
theory,the mentallyretardedshould
almost always be acquittedbecause
the law requiresthatajury fmd that
the patient can benefit from treat
mentbeforeacommitmentcan take
place. Sinceretardationis usuallya
fixed, genetic condition, these in
dividualscanrarelyimprovethrough
treatment,but thejurywill usuallygo
aheadand commit becausethere
simply are not many alternative
placementsoutside of institutions
available to mentally retarded
citizens."

Rita sums up mental inquestad
vocacy as "frustrating, but worth it."
Psychologyhasbeena specialinter
est of hers for many years and her
currentpracticeenablesher to com
bineher love for psychologyandthe
law in a veryuniqueway.

Despite her demandingjob, Rita
managesa very full and active per
sonallife. Sportsandmusicbothplay
a big role. Shecoachesagirls’ bas
ketball team for a local parochial
schoolandstill fmds timeto sponsor
a specialneedsfoster child. She is
usually the brainchild behind the
Louisville office’ssocialevents.Both
professionallyand personally,Rita
Ward is truly an assetas a public
defender.

Pete Schuler
JeffersonDistrict
PublicDefender
502 587-3800
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Former Public AdvocateSpeaks
Written Interview with Jack Emory Farley

Jack Emory Farley was
the second Public
Advocate of Kentucky,
serving from March 1,
1975 until September
30, 1983. In a profound* sense, the Department
of Public Advocacy
DPA bears his

* personal mark. During
his eight years of
service, he directed the
growth of the office
from a small agency

* with few resources to a
state-wide managed
system that began to
cover the cases with a
substantially increased
full-time effort. Jack is
remembered for his
philosophical
commitment to serving
the needs of indigents,
as well as his
courageous efforts in
dealing with a nearly
unyielding legislature.

Jacknowworksin Tampaasasenior
staff attorneywith Florida’s Second
District Court of Appeals covering
fourteencountieswith a population
of over threemillion people. Their

appellatecaseloadaverages3,300
casesperyear.

With the passageof time and the
breadthof geography,Jackshareshis
viewswith TheAdvocatein thiswrit
teninterview.

From your many years of serviceas
Public Advocate and from your
perspectivenow,whatrole doyou see
the Department playing in the
criminal justice systemin Kentucky?

TheDepartment’srole in Kentucky’s
criminal justice systemis the same
nowasit shouldhavebeenin thepast:
it must be an equalpartnerwith the
courts and the prosecution. One
cannotbe enhancedor diminished
without affecting the othertwo. For
example,when Kentucky’s district
courtswere createdthe public ad
vocacysystemshouldhavebeenex
pandedcommensuratelyto meetthe
needsof clients in the new forums.
Kentuckyhad a real opportunity to
breathelife into the Argersingerre

* quirementthatevery personaccused
of evena misdemeanorwas entitled
to andshouldbeprovidedwith anat
torney. When the legislaturedid
respondwith funding for a full-time

* staff, the Brown administration
would not allow us to hire them.
Thus Kentuckymissedtheseoppor
tunitiesto closethegapbetweencon
stitutionalprinciple andreality.

Nevertheless,the Departmentmust
continueto pushhardto createsuch
future opportunitiesto serve its
clientsandthensee,throughall avail
able legal means,that the oppor
tunities are perceivedand acted
uponby the GeneralAssembly. Of
coursethiscannothappenwithout

continuedeffortsto educatetheelec
torate about the services to which
theyareconstitutionallyentitled.

Looking at the structure of the DPA
in Kentucky and comparing it to
other public defender structures in
statesacrossthecountry,howdoyou
view Kentucky’s DPA structure?

The DPA’s organizationalstructure
is sound. It is premisedon a strong
centraloffice which furnishessuper
vision, training, resources,support
functionsandfunding, alongwith a
hierarchicfield organizationwhich
directly providesor coordinatesthe
delivery of advocacyserviceson a
county and regional basis. This
providesa much better framework
for expandingand improving the
delivery of advocacyservicesto the
client thandoesafragmentedsystem
such as Florida’s which is purely
countyoriented.Thevery strengthof
the system,however,may also be a
weaknessin one respect. It is not
conducive to the developmentof
local citizens’ groupsaware of and
vocal about the need for more and
betterservices,and thesegroupsare

JACK E. FARLEY
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muchneededif the quest for addi
tional fundingis to be satisfied.

The death penalty has been a viable
sentencein the state of Kentucky for
more than 10 years now. How doyou
see it affecting the ability of the
Department to deliver servicesat all
levels as compared to other states
with public defender programs and
active death penalty sentencing?

Interestingthat you should say the
deathpenaltyis viable. Regretfully,
it has beenin effect thesepast ten
years. In addition to the moral
povertyof the deathpenaltyit soaks
up an inordinateamountof person
nel and moneyresources. It truly
cripplestheDepartmentin its efforts
to provide advocacyservicesto all
personswhoareeligible. Kentucky’s
citizens, and particularlyits legisla
ture,mustbemadeto realizethat if
they persistin demandingthe death
penalty as a punishmentfor crime
thentheymustprovidethe resources
to achievethe properconstitutional
balancebetweenprosecutionand
defenseof personsaccusedof capital
crimes, or else the quality of life
whichwehave takenso long to build
andpaidsodearlyto maintainwill be
substantiallydiminishedor evenlost
altogether. Of course,I believethe
very existenceanduse of the death
penaltydetractsimmenselyfrom our
quality* of life. But what I amsaying
is that if the majority persists in
havingit theymustbefair aboutit and
make available the resourcesto
provide competentlegal repre
sentationto all accusedpersonswho
face such an awful fate. Like some
otherstates,Floridahaschosento es
tablish a separateagency,with full-
time staffattorneysand anelaborate
systemof paidvolunteercounsel,to
provide legal services to death
clients,butthecostsarevery highand
many informed observersbelieve
eventhesemeasuresare too meager.
Too manyclientsare forced to face
the possibility of a deathsentence
with inadequatelawyers who are
often poorly trained, badly
motivated,shabbilypaid,or all three.

How do you view the role of the
Public Advocacy Commission as
comparedto structuresin other

The Public Advocacy Commission
wasnot conceivedastheanswerto all
theproblemsof providingcompetent
advocacyservicesto all eligibleKen
tuckians, but we thought it would
help. ThenSecretaryof Justice,Neil
J. Welch,thoughtit would bridlethe
DPA and provide neededad
ministrative oversightand review.
For myself, I thought he exercised
about as muchoversightandreview
aswecouldstand.I hopedtheCom
mission would act as a sounding
boardandadvocacygrouptosupport

mission. It must beboth swordand
shield to insure that competentad
vocacyservicesareprovided to all
eligible Kentuckians.To the extent
that the DPA remainsunderfunded
andunderstaffed,andclientsremain
unservedor underserved,the Com
mission has failed to realize its full
potential.

The DPA has been consistently un
derfunded at all levels. How do you
viewthisunderfundingnowthatyou
stand at a distance and have the
perspective of other programs In
other states?

From my thousandmile vantage
point it isprobablysafeandcoward
ly to saythatthe DPA may neverbe

*

* fully funded, certainly not to the
levels that I or most readerswould

* consideradequate.But we cannot
* * * ceaseto cajoleandpersuadeall those

COMMONWEALTH OF KENTUCKY * who will listen that the public ad-
OFFICE OF PUBLIC DEFENDER vocacysystemnot only needs,but is

625 LeawoodDrive. * worthy of muchgreaterpublic sup
Frankfort40601 port. Inadequatefunding for public

Commonwealth of Kentucky
advocacysystemsis a universal

OFFICE FOR PUBLIC ADVOCACY
problem. EvenFlorida, which is so
widely perceivedas abountiful land,

State Office Building Annex is plaguedwith the problemsof too
few defendersfor too many cases,Frankfort, Kentucky 406i
and too little money allocated to
make much improvement. Our

__________________________________

regionalappellatedefenderrecently
movedto withdrawas counselin 276
pendingappealsbecausehe simply

andextol themissionof thepublicad- hadnobodyto write the briefs. Each
vocacysystemwith the GeneralAs- county’schiefpublic defender,even
sembly,theKentuckycriminaljustice thoughelected,complainsaboutin
system,andthepublic. And this idea adequatefunding, small staffs, not
wasmuchtoutedby theexpertsin the enoughoffice space,andthelike, and
National Legal Aid and Defender the legislatureis not doing much to
Associationand the AmericanBar help. EachFloridacounty sharesa
Association. Some of my most much bigger burdenfor funding its
trenchantcritics, however, opined local public defendersystemthanin
therewerenot twelvepersonsin Ken- Kentucky but no county makes it a
tucky who caredenoughabout the high priority. Thus, the problems
DPA’s missionto serveon theCorn- multiply.
mission,but I believedsuchpersons
didexistandlstilldo.Whetherthey How do you think the public
all serveon the Commission,I don’t defendersystemin Kentucky can
know, but certainly the notion of betterutilize attorneys?
having such a Commissionseemed
like agoodideaatthetime,andit tw lamstill convincedthattheapproach
is. it seemsto me our original con- we used in SoutheastKentucky, the
ceptwasandis the most appropriate SEPARproject,is the mosteffective
anduseful role for the commission, and efficient way to use the DPA’s
namely,to be proactiveon behalfof humanresources,that is, groupthe
the public advocacysystem and its countiesinto regionssizedaccording

states with public defender
programs?
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to caseload,andprovideregionaland
satelliteofficeswith full-time staffat
torneys, investigators,paralegals,
secretariesand social workers, as
sistedby aregional panelof private
practitionersto beappointedin mul
tiple defendantand conflict cases.
Becauseof funding limitations,Paul
Isaacshas apparentlyemphasized

* the local contractsystemsapproach
whichwestartedwith but atbestthis
is only a stopgapmeasure. I agree
thatmorelawyersin privatepractice
must be encouragedand excitedto
participate in the public advocacy
systembut themajorservicedelivery
mechanismshould be the full-time
staff. * *

The greateststrengthof the Ken
tucky public advocacysystemis the
loyalty, experience,andcommitment
of the DPA’s employees,many of
whom have beenwith the DPA for
more thantenyears,andtheir devo
tion totheidealof providingsuperior
advocacyservicesto all eligible Ken
tuckians. And I would also com
mend the many lawyers in private
practicewho have laboredover the
yearsto provide high quality repre
sentationto their indigent clients.
Theselawyers have enduredlong

hours, with low pay, andhaveper
severedto seethatjusticeis done.
The greatestweakness,if it can be
called that, is the Department’slack
of understandingand supportfrom
thegeneralpublicandthejusticesys
tem.

coursesin highschoolmustnotbethe
dull, lifeless,andboringwasteof time
they have so often been. We must
teachandtest for cognition of con
stitutional awarenessand respon
sibifity atbothelementaryandsecon
dary levels. If we continueto insist
that studentsbe taught and learn
more about our freedomsand
privilegesasAmericansperhapsafu
ture state public defenderwill not
haveto be asked,as I was,by a dis
believingmemberof a countyfiscal
court: "Do you meanour county
must provide money to defendthe
manwhostolemy chickens?"

Any otherthoughtsthat you might
have?

Someonehas said that history will
judge our time by the way we have
treatedchildrenandotherswhocan
not help themselves.Let us resolve
thathistorywill notjudge usharshly
becausewe have perceivedthe
problemsand havebrought all our
energiesto bearin solvingthem. Let
us all continueto work withoutceas
ing to provide and demand the
highestquality public advocacyser
vicesfor all eligible personswhere
theyareandwhentheyneedthem.

Jack Emory Farley

On May 7, 1987, Colorado
Governor Romer granted an
unconditionalpardon to Jim
Bresnahan. Bresnahan
stabbed his parents to
death when he was 16,
pleaded guilty, and
received concurrent life
sentences. A poor student
before his conviction, he
began studying while in
prison, and after he was
paroled/n 1977 finished
college and then medical
schooL As a doctor he now
treats migrant workers at the
Earl/mart Clinic near Wsalia.
United States District Court
Judge John Kane, his
former attorney, said of him,
"I knew he had the
intellectual capacity to be a
doctor. My concern was
that society would never let
him. That’s why / say It’s
inspiring. To think that a
16-year-old convict with two
life sentences could end up
as a physician practicing
internal medicine is a
severe blow to anyone’s
cynicism." - Article from the
May4, 1987, Los Angeles
Daily Journal.

Continuededucationis thekeyto en
hancing these strengths and
diminishingthis weakness.By this I
meaneducationin thebroadestsense
as well as the technical sense.
Elementaryschool children should
bemorethoroughlytaughtaboutour
democracyand its Constitution as
early as the fourth grade. Civics

From your view, what are the
strengths and weaknessesof the
Department and how can the
strengthsbeincreasedand theweak
nessesdecreased?
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DPA ResponsibilitiesUnderNew
JuvenileCode

On July 1, 1987,
Kentucky’s new unified
Juvenile Code became
law and clearly
establishedthe
responsibilitiesfor
providing counsel to
those persons,adults
and minors, involved in
the Juvenile Justice
system. The new code
further delineates the
responsibilities of the
Department of Public
Advocacy to provide
counsel to indigent
parties in Juvenile
Court proceedings.

KRS 610.010 1 specifically states
that the Juvenile Court must
"[e]xplain to the child,parent,guar
dian, or personexercising custody
control" over the child "their respec
tive rights to counsel" and to ap
pointed counselif unable to obtain
counselfor the child.This sectionof
the code also provides that unless
specifiedunder other provisionsof
the code,the court may appoint
counselfor the parent,guardian,or
personexercisingcustodialcontrol.
KRS 610.0107further statesthat
the court mayorderparentsto pay
for the child’s counsel if the court
determinesthe parentsare able to
payfor the attorney.

TheDepartmentof PublicAdvocacy
has the responsibility to provide
counsel to all indigent parties in

juvenilecourtunlessthecodespecifi
cally provides otherwise,which it
doesin two statuteswhichwill bedis
cussedlater. The Departmentis
responsiblefor providing counselin
casesinvolving allegationsthat the
child is: a statusoffender Chapter
630, a public offender Chapter
635, a youthful offender Chapter
640, or in needof involuntary
hospitalizationin a mentalhealth
hospitalChapter645.

In casesinvolving allegationsthat a
child is dependent,neglected,or

in which casethe maximum fee is
$250. KRS620.100

Casesrelatingto the terminationof
parentalrights are heardin Circuit
Court,andin anyinvoluntaryaction,
a guardian ad litem must be ap
pointedfor thechild andthefeeshall
be paid for by the Cabinet for
Finance and Administration. In
digent parentsare also entitled to
counselin thesamecasesandthefees
are tobepaidin thesamemanner.In
both situationsthe maximum fee is
$500. KRS625.080

Nothing in the statutesprevents.
privateattorneyswho areprticipat
ingin local publicadvocacyprograms
from participating in dependent,
neglected,or abusedcasesor in
voluntary termination of parental
rightscases,exceptthat theCabinet
for FinanceandAdministrationwill
be theagencyresponsiblefor thefees
in thesecases. The full-time offices
of the Departmentof Public Ad
vocacy will not be involved in de
pendency,neglect,or abuseandter
mination of parentalrights cases
since the statuteclearly refers to
"local privatecounsel"exceptin very
limited caseswherethe courtcannot
securetheassistanceof "localprivate
counsel."

Paul F. Isaacs
PublicAdvocate
502 564-5213

PAUL F. ISAACS

abused, the child andhis parentor
personexercising custodialcontrol
have the right to separatecounsel
andto appointedcounselif theycan
not afford counsel. The code
providesthat "local privatecounsel"
shall be appointedby the court and
that theCabinetfor FinanceandAd
ministration shall pay the fee. The
maximumfeeis $500 unlessthe case
is fmally disposedof in district court
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Kentucky Association of
Criminal DefenseLawyers

KENTUCKY LAWYERS FORM CRIMINAL DEFENSEASSOCIATION AND OFFER CRIMINAL
DEFENSETRAINING

TheKentuckyAssociationof Criminal DefenseLawyersorganizationalmeeting,chairedby ErnieLewiswas held
onacoldeveningonJanuary19,1987.Thismeetingwasbasedonameetingof theNationalAssociationof Criminal

* DefenseLawyersin Chicago,Illinois, attendedby Gail Robinson.At this first meeting,goalsandpriorities were
* discussedandvariouscommitteesestablished.Thisorganizationis neededsothepublic, local communityandthe

legislaturecanbewell informedaboutcriminallaws asviewedfrom thevantageof thecriminaldefensebar. After
numerousorganizationalmeetingsthroughoutthis year,KACDL is readyforyou, theKentuckycriminaldefense

* lawyer, to join. Its purposeis to foster,maintain and
encouragea high standardof integrity, independence
andexpertisefor the criminaldefenselawyer. KACDL
strives for justice, respect and dignity for criminal
defenselawyers,defendantsandtheentirecriminaljus
tice system. KACDL’s officers, all outstandingtrial
lawyers,are: PresidentFrankHaddad,PresidentElect
Bill Johnson, Vice-President Maria Ransdell,
SecretaryAllen HolbrookandTreasurerEdMonahan.

A KACDL one day seminaris plannedfor Friday,
December4, 1987 at the Marriott in Lexington,Ken
tucky. The seminarwill featureAl Kreiger, anational
ly renowned criminal defenselawyer, along with
RepresentativeJoeClark, Big Bill Johnson,Senator
Mike Moloney andRepresentativeErnestoScorsone,
all prominentKentuckycriminal defenselawyers. Mr.
Kriegerwill speakoncross-examinationandexpertwit
nesses. KACDL is also developingcommitteeson
Amicus briefs,establishinga brief bankandpractical
publications.

Joinnow! Make a commitmentto be in the forefront
of thisorganization,soyou will beable to influencethe
future developmentof criminal law in the Common
wealth of Kentucky. Participatein an associationto
work to solve problemscommonto all thosewhoprac
tice criminal defenselaw, whether theybe public
defendersor private practitioners. It is time that
criminal lawyers in Kentuckyhad a feeling of
camaraderie.Only through a strongvoice andlarge
numbercanwe force thesystemto recognizetherights

BURL McCOY
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President
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William L Johnson
Presldent.flect

?rankfort. KY

Maria Ranadell
Vice-President

Lexington. KY
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Secretary
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J. Vincent Aprile. II
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of ourclients andour ownright to defendthoseclients. A strongandvigorous criminaldefense
bar is essentialto a free society. You will soonbe receivingapplicationsin the mail, or you may
write to:

MembershipCommittee, KentuckyAssociationof Criminal DefenseLawyers P.O.Box674
Lexington,Kentucky 40586

Join now,we will havestrengthin numbers.

R. Burl McCoy Chairman,KACDL MembershipCommittee McCoy,Baker& Newcomer 322
WestSecondStreet Lexington,Kentucky 40502-1114 606 254-6363
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ProtectionandAdvocacy

REPRESENTING THE
DEVELOPMENTALLY
DISABLED OFFENDER

While the term developmentaldis
ability encompassesmany dis

* abilities, this article will focus
primarily on the personwith mental* retardationwhobecomesinvolvedin
the criminal justicesystem. In com
parisonto the generalpopulation
studies have shown a dispropor

* tionalityhighpercentageof prisonin
mateswithmental retardation.The
percentageof inmate populations
with mentalretardationvaries from
3.6% to 30%. This is significant in
thatestimatesof peoplewith mental
retardationin thegeneralpopulation
rangefrom lessthan1.5% to 3%.

Thesefiguresshouldby no meansbe
interpretedas indicating a connec
tion betweenmentalretardationand
criminality. Rather, they indicate
thereis aproblemwith theassistance
availableto peoplewithmentalretar
dation. Thereis abreakdownin ser
vices available for developing
employmentskills, basicliving skills,
and judgment. Researchhas
demonstratedthatthe majorityof of
fenderswithmentalretardationhave
only a limited education,areeither
unemployedor underemployed,live
on welfareor minimum incomesand
are typically members of minority
groups.

Peoplewith mentalretardationare
frequently at a disadvantage,espe
cially once they enter the criminal
justicesystem. It maybe enlighten
ing to considerthe following indica
tionsof differentialtreatment:

- Peoplewith retardationmaynot un
derstandtheimplicationsof Miranda
rights.

- Theyoften confessquickly,reacting
to friendly questionsor sayingwhat
theythink apersonwantsto hear.
- Preparationof the casemay be
hamperedby communicationdif
ficulties; *

- Theconditionof mentalretardation
might not be obvious to the court,
prosecutoror defenseattorney.

- Peoplewith retardationoftenplead
guilty more readily than non-
retardedpeople.

- Pleabargainsdo not usuallyresult
in reducedchargesfor the retarded
offender.

- Appeals of conviction and post-
conviction relief are rarely re
quested.

- Pretrialpsychologicalexaminations
andpresentencetesting are re
questedonly 25% and 20% of the
time respectively.

- Probationand other diversionary,
non-institutionalprogramsare used
less frequently with offenders with
retardation.

- In prison,theoffenderwith retarda
tion haslimited paroleopportunities,
resultingfrom sloweradjustmentand
learningof regulations.

- Rehabilitationprogramsare rarely
utilizedby offenderswith retardation
becauseof their fear ofexposingtheir
limitations.

- Offenderswith retardationserve,
on the average,two to threeyears
longer than other prisonersfor the
sameoffense.

-10-



Recognizingthe difficulties people
with developmentaldisabilitieshave
with the criminal justice system, a
programwasdevelopedin Nebraska.
Crime and Community, Inc., an or
ganizationdesignedto addressthe
needs of developmentallydisabled
offenders, developeda program
which is designedto addresstheir
uniqueneeds. Crime and Com
munity focuseson people with
developmentaldisabilities who do
not haveviolentbehaviorandarein
carceratedor areat risk of contact
with thecriminaljustice system.The
programis called the Individual Jus
tice PlanUP.

TheIJP modelrequires: holdingthe
individualaccountableforhis/herbe
havior; utilizing agencyexpertise
and services; cost effectiveness;
needsassessmentof theperpetrator;
placingresponsibilityfor habilitation
andrehabilitationwith thelocalcom
munity; promoting citizen aware
ness; andavoidingincarceration.

The UP conceptis basedupon the
belief that an individual canchange,
grow and realize his/her potential.
The plan is designedto requirethat
the offender has an active role in
developingthe plan. Theplan in es
senceis an alternativeto incatcera
tion, but if thepersonis incarcerated,
it is intendedto assistin correcting
behaviorandpreventingrecidivism.

WhendevelopinganUP,therearesix
themesthatmustbe considered:ac
countability for illegal behavior;
competencyof theindividual to con
trol behavior; due process; least
restrictivealternative;normalization
helpingthe individual to obtainan
existenceas close to normalas pos
sible; andcontrolversusincarcera
tion. Further,in developingtheplan,
specific areasof aperson’slife must
be evaluated. Theseinclude:
residentialsetting,vocational,educa
tion, social/recreational,money
management,family, medical
psychological/psychiatricadvocate,
transportation,andrestitution.

Thepurposeof thereviewis to deter
mine if thereareany deficienciesin
servicesor in the person’sadaptive

skills. After this review, the team
develops a plan which addresses
areasof needin light of the central

* themes. In order to evaluatethe
myriad needsand programs,it is
necessary that the team consistof
professionalsandvolunteerswhoare
knowledgeableabout both the of
fender andthe servicesin the com
munity.

Nebraskais not the only statewhich
has developeda model for meeting
the needsof offenderswith develop
mentaldisabilities. But the prac
titionerin Michiganshouldbeaware
that thereis no similar systemin this
state. It is possible,however, to
developan equivalentplanfor thein
dividual client. For example,if coun
sel learns that professionalsand
volunteersare involved in a specific
area of the offender’s life, these
peoplecouldbe contactedto assistin
preparationof anindividualizedplan
to submitto the court.

SampleCase

Ron is 23-years-oldwith mental
retardation.Whenhewasajuvenile,
heallegedlystartedhisfamily’s house
on fire and molestedtwo of his
nieces.

Ron’s family placedhim in a boy’s
academyfor high school. When he
turned18 hemovedhome,living with
hisfather,sisterandherfourchildren
two of who he had allegedly
molested.

* Upon his return home, Ron began
special educationclasses. Shortly,
thereafter,he was found in the
bathroommolestinganotherstudent.
Ron was chargedwith third degree
criminal sexual conduct. His attor
ney requesteda forensic examina
tion, as he questionedRon’s com
petencyto standtrial. Ron’sattorney
requestedanindependentevaluation
by a specialistin mentalretardation,
with expertisein evaluatingcom
prehensionof appropriatesexualbe
havior.

The forensic centerpsychiatrist
foundRoncapableof understanding
the proceedingsandassistingcoun
sel. Ron pled guilty and was sen

tencedto oneyear probation. Spe
cialconditionsof probationrequired
counselingandplacementin agroup
hometo providethe typeof environ
mentrecommendedby the specialist.

Thepurposeof this caseillustration
is to examinethe pssibfflties avail
able for a developmentallydisabled
offenderwith a modelequivalentto
the IJP. Roncouldhavebeenreceiv
ing ahostof servicespriorto thetime
of the offense. His juvenile history
indicatedthathe was at risk of being
involvedwith thecriminaljusticesys
tem. A plan could have been
developedpriorto theactualinvolve
ment.

Instead,Ron had no contactwith
community mentalhealthuntil after
the offense. The only programming
hereceivedwasspecialeducationat
aschool40 miles from his home,yet
full evaluation of his pasthistory
pointed out obvious concerns.
Professionals,from communitymen
tal health,specialeducation,andthe
juvenile court diversion program
would have met with Ron’s family
while hewas ajuvenile toreviewfac
tors’ in his life to guaranteeap
propriately designedservices.
However,thelack of aprogramprior
to thecommissionof the offensedoes
not preventthe developmentof a
plan after the crime.

With anIJP-likeprogram,providers
could agreeon the assistanceneces
sary to alleviate Ron’s maladaptive
behavior. A reviewof availableser
vicesin his communitywould lead to
apossibleplandevelopedby special
educationstaff, community mental
health,his parole officer and the
specialistwhoevaluatedRonfor the
court. In reviewingareasof deficien
cy, the group could developan ap
propriategroup home placement,
specialeducationor vocational
program,anda behavioralmanage
ment program. AU of the services
wouldbe coordinatedto achievethe
samegoal,while eachproviderassist
ing ‘Ron would be specializing in
developmentof skills relevant to
their areaof expertise.

Without anLIP modelin Michigan, it
is still possible for an attorney to
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developaplanto submitto the court.
The overriding force in the court’s
decisionto order counselingand a
grouphomeplacementfor Ron was
that his attorney provided the court
with pertinentinformation concern
ing hisdisability. A creativeattorney
can educatehim/herselfabout the
servicestheclient is receivingor ser
vices that are available. After fmd
ing out about theseservices,the at
torney should requestthat the
professionalsdevelopa plansimilar
to the UP. After the developmentof
such a plan, the attorneycan then
presentit to the court atanystageof
theproceedingfrom the bail request
to the sentencingbrief

In representingthe developmentally*
disabledoffender,the defenseattor
ney shouldn’t overlook available-

* defensestrategies. Some strategies
are obvious andothersare only ap
parentto peoplewho work with the
developmentallydisabledpopula
tion.

At theonsettheattorneyshouldcon
sider issuesof competenceto stand
trial andcriminal responsibility.Fur
ther, it is necessaryto determinethe
difender’sability to form the specific
intent necessaryfor the commission
of the allegedoffense.

I

While anattorneyhasno controlover
the client’s initial contactwith the
police,particularconcernshouldbe
paid to that contact. Of particular
importanceare issuesdealing with

confessions,searchandseizure,and
voluntary waiver o fifth and sixth
amendmentprotections. A case
studyis illustrative:

Barry, a client with mentalretarda
tion was chargedwith callinghis cx-
employerwith abonib threat. Prior
to his arrestthe pojice interrogated
Barry. After beingjuestionedfor a
long period of time, he finally con
fessed.

Barry’s court-appointedattorney
was someonewho was representing
him in anunrelatedmatter. The at
torney soondiscoveredthat during

‘interrogation, Barry hadhandedthe
attorney’sbusinesscardto thepolice.
The attorney also talked to Barry’s
càmmunitymental health case
manager. She told him that Barry
,would confessto anything if he

* thoughtit would pleasean authority
figure. The casemnagerofferedto

* have the staff psychologistevaluate
Barry.

At amotionto quahthe confession,
the psychologisttestified that while
Barry hasarelatively highIQ, hehas
deficienciesin adaptiveskills. Two
of hismajorproblemswerehiseager
nessto pleasepeople and his at
tempts to act like he understands
conceptswhicharebeyondhiscogni
tiveleveL In heropinion, Barrycould
not haveunderstoodanyof therights
he waived. Furth4, hewould have
confessedto anythingif he thoughtit
wouldpleasetheoficer. Themotion
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to suppresswas granted. Without
the confession,the prosecutor
droppedthe charges.

The abovecaseis illustrative of op
tions availableto everydefenseattor
ney. Counsel should doubt the
voluntarinessof anyconfessionmade
by adevelopmentallydisabledclient
prior to theappointmentof anattor
ney.

The attorney representinga client
with adevelopmentaldisability must
be creativein his/her advocacyand
mustnevertakeforgrantedthatpro
cedural defensesare not available
basedon a readingof initial facts.
The stateof the law regardingthe
developmentallydisabledbecomes
moreintricateon almostadaily basis.
ThepractitionermuStneveroverlook
other professionalsinvolved with
his/herclient.

Mary Swift is a graduateof Thomas
CooleyLaw School. Shehasserved
as areasupervisorandstaffattorney
for theMichigan ProtectionandAd
vocacyServicein the UpperPenin
sulafor more than four years. Her
addressis 220 W. Washington,Suite
520D-f, Marquette,MI 49855906
228-5910.

Reprinted with permission of the
author, Mary Swift. Thisarticle ap
peared in the January, 1987
Michigan Bar Journal.
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West’sReview
A Review of the PublishedOpinions of the
Kentucky SupremeCourt
Kentucky Court of Appeals
United StatesSupremeCourt

KENTUCKY SUPREME
COURT

-‘ WANTON ENDANGERMENT’
Commonwealthv. Clemons -

34 K.L S 7 at 17 June11, 1987

Two KSP officer went to Clemons’ -
hometo serveajuvenilepetition and
take Clenions’ son into custody.
Clemons,however,pointedaloaded
rifle at theofficers andmadevarious
threateningremarks. Clemonswas
subsequentlychargedandconvicted
of two countsof first degreewanton
endangerment.

On appeal, the Court of Appeals
reversedClemons’convictions,hold
ing thatsomeactotherthanthe mere
pointing of a loaded firearm was
necessaryto constitute 1st degree
wanton endangerment.The Ken
tucky SupremeCourt reversedthe
Court of Appeals. The Court
reasonedthat such an act may
demonstratethe statutoryelements
of "extremeindifferenceto thevalue
of humanlife" and "a substantial
dangerof seriousphysicalinjury to
anotherperson" since "[p]ointing a
firearm at a police officer who is in
the performanceof his duties will
result in a confrontation in which
gunfire is distinctly possible." The
Court’s reasoningleavesopen the
possibilitythatpointingaloadedgun
underother circumstancesmay not
be wanton endangerment. Justice
Vancedissented.

EXPERTOPINIONON UL
TIMATE ISSUE

Hester v.Commonwealth

34 K.L.S. 7 at 21 June11,1987
The Court reversedHester’sconvic
tions of multiple countsof first de
greesodomy and first degree

*

- sexualabuse.At trial the Common
wealthintroducedvideotapedstate
ments of the child victims detailing
theallegedactsof sodomyandabuse.
Thechildrenthentook thestandand
recantedtheir out-of-court state

-rnents.,

The Commonwealththen called a
sociologist, who testified that
generallychildren cannotprovide
detailsof anallegedsexact"unlessit
has actually happened...." The
sociologist further testified that
children often recantallegationsof
abuse"becausethe family has put
pressureon them...."

The Kentucky SupremeCourt
reversedbecause"The admissionof
the expertopinion was improperas
it, in effect,told thejury to believethe

story the children had initially told
anddisbelievethe testimonygivenin
opencourt."

As such,the expertopinionreached
the ultimate issue in the case. The
Court foundno basisfor distinguish
ing the factsbefore it from thosein

Lantrip v.Cnmmonwealth,Ky., 713
S.W.2d816 1986,which held that
experttestimonythat the victim suf
fered from "sexual abuseaccom
modationsyndrome" was inadmis
sible.

TheCourt additionallyheld that the
videotapeof the children’sprior in
consistentstatementswasadmissible
underJtt only after a proper foun
dationwas laid. SeeGaines v.Com
monwealth,34 K.L.S. 3 at 28 March
12, 1987.

KENTUCKY COURT OF
APPEALS

TRAFFICKING BY PHYSICIAN
Coleman v.Commonwealth

34 K.L.S. 6 at 2 May 1, 1987

Coleman,a physician,was convicted
of trafficking basedon his prescrip
tion of Demerolfor a "patient" who
toldhim shewantedto"gethigh." On
appeal,Colemanarguedthathiscon
viction was barred under KRS
218A.180, which permits a prac
titioner to distributecontrolledsub
stancesdirectly to an ultimate user.
TheCourtdisagreed,citing the KRS
218.A.OIDdefinitionof apractitioner
as a "physician...licensed,registered
or otherwisepermitted to dis
tribute...or to administercontroiled

Linda K. West

- -
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substancesin the course of profes
sionalpractice." Emphasisadded.
In theCourt’swords"if adistribution
of controlled substancesfrom a
medicaldoctorto anultimateuseris
not in the courseof professional
practice,thenit is not authorizedand
is in violation of KRS 218A.140."The
Commonwealth’sproofestablisheda
jury issueas to whetherthe Demerol
was prescribedby Colemanin the
courseof his professionalpractice.

STATUTES-VAGUENESS
Rainesv.Commonwealth

34 K.L.S. 6 at S May 1, 1987

In thiscase,the Courtrejectedavoid
for vaguenesschallengeto KRS
237.040,which delineatesthe offense
of criminal possessionof a booby
trap. The Courtnotedthat astatute
is void for vaguenesswhenits terms
are"sovaguethatpersonsof common
intelligencemustnecessarilyguessat
its meaningand differ as to its ap
plication"or whenthestatutefails "to
provideexplicit standardsfor those
who enforce[it], thuspermittingdis
criminatory and arbitrary enforce
ment." Theuseof thewords"surrep
titiously" and"covertly" in the statute
did not invalidateit.

PFO - "PRIORFELONY"
.Ionesv.Commonwealth

34 K.L.S. 6 at 9 May 8, 1987

Joneswasconvictedof PFObasedon
aprior federalsentenceto treatment
under the FederalYouth Correc
tionsAct. Pursuantto theAct, Jones
was not sentencedto adefinite term
of confmementbut to a period of
"treatment"whosedurationwasto be
determinedsolelyby the U.S.Parole
Commission.The Court of Appeals
held that this did not constitutea
prior felony conviction,Le., aconvic
tion for which a term of imprison
ment of one year or more was im
posed.The Court furtherfound"no
merit to the Commonwealth’scon
tention that becauseappellantac
tually servedthreeyearsbeforebeing
paroled,the persistentfelon statute
was satisfied." The Court viewedas
important the fact that Jones’ con-

finement was for the purposeof
treatment.

SPEEDYTRIAL
Commonwealth v.Cade

34 K.L.S. 7 at 2 May 22, 1987

In thisappealby theCommonwealth,
the Courtupheldthe dismissalof an
indictment based on the Kentucky
Constitution 11 speedy trial
provision. Cadewas arrestedin
January,1986, and indicted in
February,1986.When theCommon
wealth requesteda continuancein
July, 1986, the trial court dismissed
the indictment.In affirming the dis
missal, the Court of Appeals em
phasizedthatthecasewasnotacom
plex one requiring lengthyprepara
tion, and that the prosecutor’s
groundsforseekingthe continuance- that he had been assignedto the
caseoneweek beforethe trial date-

was inadequate. The Court also
foundprejudice,quotingtherulingof
the trial courtthat Cade"shouldnot
be requiredto live underthestigma
of this indictment until suchtime as
the prosecutorfmds it convenientto
proceedto trial." However, the
Court held that the Commonwealth
was free to reindict Cadesince
"jeopardydoesnot attachuntil ajury
hasbeensworn."

BRUTON-REDACTEDSTATE
MENT/ DUAL

REPRESENTATION
Hayes v.Commonwealth

Graham v.Commonwealth
34 K.L.S. 7 at6 May19, 1987

In theserelatedappeals,the Court
heldthatthetrial courtdeniedHayes
hisrightof confrontationwhenit per
mitted the introductionof his non-
testifying codefendant’sout-of-court
statementincriminatingHayes. The
trial court erred in refusing to
sanitize the statementby deleting
referencesto Hayes. The Court of
Appealsnotedthat Hayes’ own con
fessionto thesingletheft of twopairs
of blue jeansdid not interlock with
the codefendant’sstatementto the
extent thatthe statementimplicated
Hayesin anongoingseriesof thefts.
As to the codefendant,Graham,the
Court held that she was not denied
effectiveassistanceof counselwhen
sheandHayeswere representedby

membersof a single law firm. The
Courtreliedon thefact thatGraham
hadexecutedawaiver of dual repre
sentationpursuantto RCr 8.30 and
hadbeenadvisedby thetrial courtof
thepossibilityof aconflict of interest.
The Courtalsonotedthat Graham’s
trial attorney did not object to the
dual representation.

COMMONWEALTH’S NONCOM
PLIANCE WITH PLEA BARGAIN

AGREEMENT
Shanklin v.Commonwealth

In this case the appellant sought
specific performanceof a plea bar
gain agreementpursuantto which
the Commonwealthwas to recom

‘mendprobation. At sentencing,the
Commonwealthannouncedthat it
couldnot recommendprobationand
suggestedthat the appellantbe al
lowed to withdrawhis plea. Theap
pellant refusedand demanded
specificperformanceof thepleabar
gainagreement.The Court of Ap
pealsagreedthat the appellantwas
entitled to specific performance.
The Court cited Workman v.Com
monwealth,Ky., 580 S.W.2d 206
1979,for theprinciplethatthestate
shouldnot be allowedto "welsh on its
bargain." Thecasewasremandedfor
resentencingbeforeanotherjudge.

UNITED STATES
SUPREME COURT

CONFESSION
Arizonav.Mauro

41 CrL 3081 May 4, 1987

Whilein custody,Maurowas advised
of hisMirandarightsanddeclinedto
answerquestionsuntil a lawyer was
present. However, a requestby
Mauro’s wife that she be allowedto
speakto him wasgrantedon thecon
dition thatan officer bepresent.The
officer observedtheir conversation
and taped it with a tape recorder
usedin plain view. Thetapewas ul
timately used at trial to rebut
Mauro’s insanitydefense.

37 KLS 7AT8 June 12,1987
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TheCourt heldthat the police’s ac
tions did not constituteinterrogation
or its functional equivalent. The
policeconductdid not fall within the

RhodeIsland v.Innis, 446 U.S. 291
1980,definitionof interrogationas
"anywords or actionson the part of
thepoliceotherthanthosenormal
ly attendantto arrestand custody
that the police should know are
reasonablylikely to elicit an in
criminating responsefrom the
suspect."JusticesStevens,Brennan,
Marshall,andBlackmundissented.

RIGHT TO COUNSEL
Pennsylvaniav. Finley

*

*, 41 CrL 3191 May 18,1987

Finley’s conviction was affirmed on
directappeal. Finley thensoughtto
bring a statepost-convictionaction,.,

*

‘ and, in compliancewith state law,’
post-convictioncounselwas ap
pointed. Counseldeterminedthat
therewere no meritoriousgrounds
for collateralreview. Counselstated
hisconclusionto the court in writing
and requestedpermission to
withdraw.

Finley contendedthat counselcould
be permitted to withdraw only after
he compliedwith Anders v.Califor
nia, 386 U.S. 738 1967. The
SupremeCourt disagreed. The
Court heldthatAndersappliesonly
whenalitiganthasafederalconstitu
tional right to counsel. The Court
held the Sixth Amendmentright to
counseldoesnot apply to statepost-
conviction proceedings.The Court
additionallyheldthatthe procedure
followed by Finley’s post-conviction
counsel complied with the fun
damentalfairnessrequirementof
dueprocess.JusticesBrennan,Mar
shall,andStevensdissented.

EX POST FACTO LAWS
Miller v.Florida

41 CrL 3269 June9,1987

Florida law provides presumptive
sentencingrangesfor individual of
fenses. At the time of Miller’s of
fense,the presumptivesentencefor
sexualbatterywasthreeandahalf to
four and one half years imprison
ment. At the time of trial, the range
hasbeenrevisedupwardto five and

ahalf to sevenyears imprisonment.
The increasedrangewas appliedto
Miller. A unanimouscourt heldthat
applicationof the new sentencing
schemeto Miller violated the
prohibitionagainstcxpostfactolaws.

STATUTES-OVERBREADTH
Houston, Texas v.Hill

41 CrL 3273 June15, 1987

In this casethe Court held that a
municipal ordinancewhich madeit
unlawful to "in any manner...inter
rupt anypolicemanin the execution
of his duty" wasfaciallyoverbroadin
thatit impingeduponconstitutional
ly protectedspeech.Theordinance

* infringed the "constitutionally
* protectedfreedomofindividualsver
bally to opposeor challengepolice
action." ChiefJusticeRehnquistdis

* sented. -

:. CONFRONTATION
- *.. Kentuckyv. Stincer

- 41 CrL 3289 June19,1987

In this case, the Court held that the
exclusionof adefendantfrom ahear
ing to establishthe competencyof
child sexabusevictims doesnot vio
late thedefendant’sright of confron
tation. The decisionoverturnsthe
decisionof the Kentucky Supreme

Court in Stincer v.Commonwealth,
Ky., 712S.W.2d9391986,thatStin
cer was deniedconfrontation. The
U.S. SupremeCourt notedthat the
testimonyelicited at the hearingre
latedonlyto theissueof witnesscom
petency,not to any substantivemat
ter, andthat any questionsaskedat
the competencyhearingcould be
askedof the witnessesat trial in the
defendant’spresence.JusticesMar
shall, Brennan, andStevensdis
sented.

DOUBLE JEOPARDY
Ricketta v. Adamson

41 CrL 3322 June22,1987

Adamsonpleadguilty pursuantto a
pleabargainagreementunderwhich
Adamson was to testify againsthis
coindictees. Adamson complied
with the agreementbut refused to
againtestify againstthe coindictees
at their retrial following reversalof
their convictions. The state then
sought to reindict Adamson,citing
languagein the pleaagreementthat
if Rickettsrefusedto testify "this en
tire agreementis null andvoid and
the original chargewill beautomati
cally reinstated...."

The Court heldthatundertheterms
of thepleaagreement,hehadwaived

Drawingby MichaelMaslln.
ReprintedwithPermission.
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any claim of doublejeopardy. The
Court rejectedargument that be
causetherewas agood faith dispute
as to Adamson’s obligations under
theagreementtherewasno knowing
andintelligent waiver of the double
jeopardy claim. JusticesBrennan,
Marshall, Blackmun, and Stevens
dissented,reasoningthat Adamson
hadnot waived his doublejeopardy
protectionbecausehehadnot wilful
ly breachedthe agreement.

HYPNOTICALLY REFRESHED
TESTIMONY OF DEFENDANT

Rock v.Arkansas
41 CrL 3329 June22, 1987

At issuein this casewas whetheran
accused’sright to testify may be
abrogatedundera staterule exclud
ing hypnoticallyrefreshedtestimony.
Underhypnosis,Rock recalledthat
when a gun dischargedkilling her
husbandshe did not haveher finger
on the trigger andthat her husband
hadgrabbedherarm. Thetrial court
excludedthis testimonyasunreliable.
However,a firearmsexpert testified
that thegun was defectiveandprone
to fire without the trigger being
pulled.

The CourtheldthatArkansas’ perse
exclusion of hypnotically refreshed
testimony violated Rock’s right to
testify. The Court suggestedthat a
properexclusionwould rest upon a

showingby the Statethat "testimony
in a particularcaseis so unreliable
that exclusionis justified." ChiefJus
tice Rehnquist,and JusticesWhite,
O’ConnorandScaliadissented.

POST-ARRESTSILENCE
Greer v.Miller

41 CrL 3405 June26, 1987

In this casethe Court held that no
violation of Doylev. Ohio, 426 U.S.
6191976 occurredwhereadefense
objection to prosecutioncross-ex
aminationof thedefendantregarding
his post-arrestsilence was im
mediatelysustained. The jury was
also given a curative admonition.
The Court reasonedthat a Doyle
violation did not occurbecausethe
single instanceof misconduct,to
which objectionwas sustained,"did
not soinfect the trial with unfairness
asto maketheresultingconviction a
denial of due process." Justices
Brennan, Marshall, and Blackmun
dissented.

CONFLICT OF INTEREST/ INEF
FECTIVE ASSISTANCE OF

COUNSEL
Burger v. Kemp

41 CrL 3411 June26,1987

Burgerandacoindicteewere repre
sentedby law partnerswho assisted
in preparingboth casesfor trial. At
their separatetrials, eachdefendant

emphasizedthegreaterculpability of
the other. The SupremeCourt
rejectedBurger’sclaim thatthis con
flict affected his attorney’srepre
sentation. TheCourt reaffirmedthe
holdingof Cuylerv.Sulliva 446 U.S.
335 1980 that prejudicewill be
presumedonly wherean actualcon
flict affected counsel’s repre
sentation.The Court found that the
separatetrials of the defendantsun
derminedthe claim of conflict.

TheCourtalsorejecteda claim of in
effective assistanceof counsel
premisedon counsel’sfailure to offer
mitigating evidence at the
defendant’scapitalsentencinghear
ing. The Court found no fault with
counsel’s limited investigationof
mitigating evidencebasedon the’
principle that "strategic choices
madeafter lessthancompleteinves
tigation are reasonableprecisely to
the extent that reasonableprofes
sionaljudgmentsupportsthelimita
tions on investigation." See Strick

land v.Washington,466 U.S. 668,
690-6911984. JusticesBlackmun,
Brennan,Marshall, and Powell dis
sented.

Linda West
AssistantPublicAdvocate
AppellateBranch
502 564-5234
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Post-Conviction
Law and Comment

KENTUCKY STATE
PENITENTIARY

The Kentucky State
Penitentiaryat
Eddyville, Kentucky.

- opëneditsdoorsin
* 1890 with a sign above
them which read,
Abandon hope all ye

that enter here.’ Today
the only maximum
security prison in the
state sits on a hill
overlooking Lake
Barkley. The original
building, which is still
used, was built by thirty
Italian stone masons
and one hundred and
twenty-two inmates. It
cost $420,000. It is an
impressive sight due to
its Gothic architecture
which gives it the
appearance of a castle.

- Log entries from former wardens
reflect that disciplinewas strict and
harsh.For example,anentrywritten
in the 1890’s reads,"I had Prisoner
Berry,#289,broughtto themid-yard
postandshackled.After assembling
the prisonpopulation,I supervised
the administrationof twenty-five
lashes. Keeper Gray wielded the
braidedwhip. Upon completionof
thispunishment,I inquiredof Berry

Prison discipline has beenand
remainsstrict. Practicessuchascor
poral punishmentand chainingin-
mates to dungeonwalls have
vanished. Now an inmatecan be
punishedby disciplinarysegregation
andloss of good timefor prisonrule
infractions,but only after advance
noticeof the chargesandahearing.
Disciplinary segregationmeans
being confined to three cellhouse
which is sometimesreferredto as a
jail within the prison. It generally
consistsof confininganinmateto an
individual cell separatefrom the
generalpopulation. Eachinmatein
disciplinarysegregationisentitled to
exerciseoutsideofhiscell at leastone
hourper dayfive daysaweek. Other
privileges such as radios and
televisionmayalsobe curtailed.

Other types of restrictiveconfine
mentincludeadministrativesegrega

-18-

tion andthe administrativecontrol
unit. Assignment to administrative
segregationmay occurwhen an in
vestigationis pendingagainstan in
mateforaseriousrule infraction. An
inmatemay be confined in the ad
ministrative control unit if he
repeatedlyviolates institutional
rules. All inmates assignedto a
segregatedunit havetheir statuspe
riodically reviewed from anywhere
betweensevenand thirty daysby a
classificationcommittee.

If there is a significant risk to an
inmate’s physical safety by being
housedamongthe generalpopula
tion inmates,he can requestor may
be placed in protectivecustody.
Such requestsare usually granted,
but do result in a curtailment of
privileges. Inmatesin disciplinary
segregation,administrativesegrega
tion, or some other type of special
security status also have their
privilegesreduced.

HANK EDDY

whetherhewas not readyto resume
haulingstone."



On an averageday the Penitentiary
will houseabout775prisoners.Each
inmatehashisowncell. The smallest
cellsare in threecellhouse.Theyare
55 squarefeet. The largestcells are
in thenewestcellhousewhich is num
ber six. They are 85 squarefeet.
Therearepresentlyfour cell houses
in operation. One and two
cellhousesarebeingrenovated.

An inmate’s out-of-cell time varies
accordingto theseason.During this
time he maychoosefrom avarietyof
programsin which to participate. A
general population inmate may
spendfourteenhours a day in work
and program areason the yard
duringthe summermonths.Recrea
tional activities include swimming,
basketball,weight lifting, handball,
jogging, softball and other types of
activities.

Approximately forty percentof the
populationtakesadvantageof thejob
and educationalopportunitiesavail
able. Themajority of thejobs arein
prison industrieswhich consistsof
the furniture plant, fiberson shop,
garmentfactoryandupholsteryshop.
Thesejobspayanywherefrom .25to
.65 anhour. Otherjobs availablein
dude janitors, clerks, laundry
workers,kitchenworkers,legalaides,
plumbers,electricians,welders,
laborers,jobsin recreationandother
program areas. Thesejobs pay
anywherefrom .25to $2.00per day.
Additionally inmates receivepay if
theyareparticipatingin anacademic
programor vocationalschool. The
pay for theseprogramsvariesfrom
.40 to $1.20 per day. Vocational
schoolprogramsoffered are: heat
ing and air conditioning;small en
gines;autobody;masonry;andweld
ing. It takesfrom oneto two yearsto
completetheseprograms.

Studentsin the general academic
programare classifiedaccordingto
their academicability which ranges
from non-readersto the twelfth
gradelevel. Inmatesin the highest
classification can obtain a GED.
Twentyinmatescanparticipatein the
collegeprogram. Classesare taught
by faculty from MurrayStateUniver
sity. Successfulcompletionearnsan
associatedegreein generalstudies.

The purposeof offering academic
programsis to enhancethe chances
of theinmateto successfullyintegrate
into hiscommunityuponrelease.

Inmatescan also participatein the
following clubs or programs: AA;
substanceabuse;Jayceesand
NAACP. A newprogramfor sexof
fendershasjust begun. Additionally
prisonersareguaranteedthe right to
religious freedom, medical help,
legal access,correspondenceand
visitation. Theserights can be
restrictedfor securityreasons.

prison life or with their families. A
caseworkercan alsohelp the inmate
to take advantageof the available
programsattheinstitutionwhichwas
accredited by the National
Correction’sCommissionin 1983.

HankEddy
AssistantPublicAdvocate
Director, Eddyville
DPA Post-ConvictionOffice
502 388-9755

Thestaffconsistsof 310 employees,
208of whom areinvolved in security.
Since 1890 seven employeeshave
beenkilled. Eachinmateis assigned
acaseworkerwho is availableto as
sist with problemsregardingeither

Mostofthefactualinformationforthis
article wasfurnishedby TomSimpson
andPatti Webbboth ofwhomworkat
KSP.

KENTUCKY STATE PENITENTIARY
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TheDeathPenalty

DEATH ROW =31
PENDING =75

THE YEAR IN REVIEW:
PART II

N. RAY MCCLELLAN’S CON-* -
- VICTION AND SENTENCE

-* * REVERSED -

-

* In the only death sentencereversed
in 1986, RayMcClellan’s casewas

* returned to Jefferson County.
Reversalsin previous yearswere
James/Hollandand Ward in 1985;
Ice in 1984; Moore and O’Bryan in
1982; Smith and Hudson in 1980.
The Court’s June12, 1986 decision
foundfaultwith the failure to instruct
on lesser included offenses, the
prosecutor’sconductand, impor
tantly,the failure to define "extreme
emotionaldisturbance"[EED].

a The Disgruntled Lover and The
Heat of Passion

The KentuckyStatePolice Uniform
Crime Reports tell us that spouse,
lover or ex-spouserelatedmurders
constituteapproximately15% of all
Kentucky killings. Extrapolatin it
ppearsthat therehavebeen500or
so non-negligent homicides of this
type duringthe first 10 years of the
life of ourdeathpenaltystatute.Yet,
Ray McClellan alonewas given the
deathpenaltyfor thiscategoryof kill
ing - althoughthreeothersstandguil
ty of multiple murder involving a
girlfriend and 3 others in onecase,
the husbandof a girlfriend and 4
othersin another,andanestranged
wife andher motherin a third. But
absent an aggravatingcircumstance
with independentweight such as
multiple murder, thesecasesare
nevertreatedby prosecutors,juries
or judgesasdeathpenaltycases.This

is true despitethe arguableexistence
of a"profit motive" inmostsuchsitua
tions.S KRS 532.0252a4.

RayMcClellanwasconvictedof kill
ing his wife’s third husband,Gary
Stutzenberger.McClellan was Ber
nadetteMcClellan’s fifth husband.
They argued,with Ray allegedly
threateningher.Sheleft andshortly
thereaftermovedin with Gary. Ray
boughta rifle andfollowed them,his
automobile colliding with a van
drivenby Gary.A warrantwas taken
on Ray. That night Ray waiteduntil
theearlymorninghoursfor Garyand
Bernadetteto return to their apart
ment.He knockedon the door and
said he was a police officer. Gary
opened,then shut the door. Ray
blasted the lock off. When Ber
nadette"emergedunclothedfrom
beneaththe bed," Ray "shot and
killed Gary,kidnappedBernadette"
andfled to Indianawherehe even
tually surrendered. McClellan v.
Commonwealth,Ky., 715S.W2d464,
466 1986.

b First DegreeBurglary

The arbitrarinessin singling out Ray
McClellanfor thedeathpenaltyfrom
hundredsof similar caseswas pos
sible only becauseof a fluke. Had
McClellan shotStutzenbergerin the
hail, the prosecutorcouldn’t have
evenasked for the death penalty.
While a murder during a burglary
sayanightentryinto ahometo steal
may well be arationalandconstitu
tional aggravatingcircumstance,a
seriousproblemariseswhenthe "in
tent to commit a crime" is the intent
to kill. In order to passconstitutional
muster,anaggravatingcircumstance
[AC] must 1 "generallynarrow the
classof personseligiblefor the death

penaltyand2...reasonablyjustify the
impositionof amoreseveresentence
on thedefendantcomparedto others
found guilty of murder." Zantv.
Stephens,103 S.Ct. 2733, 2742-43
1983.Whenburglaryis used asan
AC andthe only crime intendedif
anyis to kill thevictim, theaggravat
ing circumstancemay fail both tests,
certainlythe second.

c Sufficiencyof BurglaryEvidence
- LesserIncluded Instructionsin

Death PenaltyCases

The. Court rejectedMcClellan’s
claim and testimony that he
enteredStutzenberger’sapartment
with intent to commit no crime.The
evidence was sufficient. However,
thejury could have believedhis tes
timony and,therefore,an instruction
shouldhavebeengiven on the lesser
includedoffenseof criminaltrespass,
"knowingly entersor remainsunlaw
fully." KRS 511.0601.This error
was "crucial" becauseconviction of
the lesseroffensewouldhavebarred
the deathpenalty.

JusticesStephensonand Winter
sheimerdissent,with this unclear
remark: "Had McClellan testified
thatheblackedout andremembered
nothing, that would be the
defendant’stheoryof thecaseandre
quire an appropriateinstruction.
This theoryis entirelysubjective."

Thefailure to givelesser-includedin
structionsseemsto be a prevalent
problemin deathpenaltycases.See,
g,, Ward v.Commonwealth,Ky.,
695 S.W.2d404 1985.In fact, his
torically the failure to givelesser-in
cluded instructionsin murdercases
wasthesinglemostcommonlyraised,
and.most successful,issuein death
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penalty appeals. S,
Montgomery v.Commonwealth,Ky.,
63 S.W. 747 1901; Trahue v.Com
monwealth,Ky., 66 S.W. 718 1902;

Thomasv.Commonwealth.Ky., 86
S.W. 694 1905;Taylor v.Common
wealth, Ky., 90 S.W. 581 1906;

Smithv.Commonwealth,Ky., 118
S.W. 368 1909; Hawkins v.Com
monwealth,Ky., 113 S.W. 1151
1911.

d NarrowingFunction- Double
Use of Element

The Court held that under
McClellan’s circumstances,burglary
could be avalid AC consistentwith
Zant. However, the Court side
steppedone aspectof the constitu
tional question by speculatingthat
McClellanmayhaveenteredwith the
intent to commit a crime other than
murder i.e., "kidnap or unlawfully
restrainhiswife". 715S.W.2dat472.
By blurringthis issue,the meaningof
the Court’sdecisionis not clear.

Concurring,JusticeLeibsontackles
the issuedirectly. "Burglary I should
not be utilized as anaggravatingfac
tor if thejury believesthat the crime
that the defendantintendedto com
mit...wasto shootthe victim... Other
wise the samecriminalintent, the in
tent to [killJ...is beingutilized twice."
715 S.W.2d at 474. Cf. Boulder v.
Commonwealth,Ky., 610S.W.2d615
1980; Polk v.Commonwealth,Ky.,
679S.W.2d231 1984.

This"double use"of anelementof the
crimehasgivenrise to aline of cases
which ultimately will result in a
decisionby the U.S.SupremeCourt.
In Collins v.Lockhart,754 F.2d258
8th Cir. 1985, the Court dealtwith
doublecountingof "oneaspectof the
evidence..."The 8th Circuit granted
habeasrelief in adeathcase"because
the pecuniarygain aggravatingcir
cumstancefails to narrow theclassof
personsalreadyguilty of robberyand
murder..."754F.2dat259.

Unlike Kentucky, in Arkansasthe
underlyingcapital offense is felony
murder,notjustmurder.In Coffins’s
caseit was robbery!murder.One of

the aggravatingcircumstanceswas
"the capitalfelony wascommittedfor
pecuniarygain."
Thequestion...iswhetherthe useofan
aggravatingcircumstancethat dupli
catesan elementofthecrimeitselfis a
violation ofthe 8th amendment...754
F.2dat 263.

JusticeLeibsonrelied on Collins in
supportof an apparent8th Amend
ment theory."Weseenoescapefrom
the conclusionthat an aggravating
circumstancewhich merely repeats
an elementof the underlyingcrime
cannotperformthis narrowingfunc
tion." 754F.2dat264.Assuming,asin
McClellan, thatno additionalAC is
present,the jury can’t impose the

deathpenalty for an indoor killing
without any additional "fmding that
narrowsthe classof thosewhohave
committedthisdeath-eligiblecrime"
i.e., indoor killing. 754F.2dat264.

See also Woodard v. Sargent,806
F.2d 153 8th Cir. 1986; Ruizv.
Lockhart, 806 F.2d 158 8th Cir.
1986.Three justices of the U.S.
SupremeCourt White,Brennanand
Marshall have indicatedthe issue
warrantsreview.SeeWiley v.Missis
jppj 107 S.Ct. 304 1986 and YLik

hamsv.Ohio, 107 S.Ct. 1385 1987
dissentsfrom denial of certiorari.
[In fact, a fourthjusticehasapparent
lyjoined them as certiorarihasbeen
grantedin Lowenfleld v.Butler, 41
Cr.L. 4086 1987 as wego to press.

‘C

0z
I..

C

z

‘C

I..

"Does sentencingschemeby which
petitioner faces death, based upon
sole statutory aggravatingcir
cumstancesthat merely repeatsele
ment of crime, violate Eighth
Amendment requirementthat
sentencer’sdiscretionbe directed
andlimited so as to minimi7e risk of
arbitraryandcapriciousexecution?"
Seealso,Parkerv. State,41 CrL2282
715/87,burglaryAC doesn’tapply
when a defendantentersa dwelling
to kill.]

e Enhancing Function - Are "In
side Killings" RationallyMore

Serious?

JusticeLeibsonalsoargueda second
* theory,not in issue in Collins but ar

* ticulated in the secondprong of
Stephens.The burglary AC "should
not beconstruedas qualifying mur
dersfor thedeathpenaltyonthebasis
of ‘situs.’ Murder...onone sideof a

* doorshouldnot qualify for the death
penaltywhere the samemurder on
theothersidewould not.Deathis not
an appropriatepenaltysimply by
reasonof location...This is an ar
bitrary classification in violation of
the...[8th]Amendment..."715S.W.2d
at475 concurring.

The "homicide data" kept by DPA
containsscoresof similar cases
wherethedeathpenaltywasnot even
sought,let alonereturned,yetwhere
murders took place indoors and
wherethe defendantarguablyeither
enteredor "remainedunlawfully in a
building" with the intent to kill. KRS
511.0201.Theresimplyis no "mean
ingful basisfor distinguishingthefew
casesin which [the deathpenaltyis...
imposedfrom the manycaseswhich
it [was]...not."Furmanv. Georgia,408
U.S. 236,313 1972 White,J., con
curring.

TheCourt didn’t, of course,conduct
a "proportionality review" here.But
thefact that thereis simply"no prin
cipaled way to distinguish"
McClellan’s casefrom the "many
casesin which" the prosecutordid
not seekthe deathpenalty, Furman,
408 U.S. at 313 White, J., goes a
long way towards explaining the
reversalandwhy thiscasewaschosen
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from manyasthevehiclefor thelong-
awaitedexplanationofwhat "extreme
emotional disturbance"is.
1 Definition of ExtremeEmotional

Disturbance

After many invitations, over the
courseof years,the Court finally ob
served:

Withoutsomestandardordefinitiona
Juryis left to speculatein a vacuumas
to whatcircumstancesmightormight
not constituteextremeemotionaldis
turbance.715S.W2dat 467

Agreeing with the Commentary
1974 that EED represents"an
abandonmentof the commonlaw re
quirement...[of] ‘suddenheat of
passion’ upon ‘adequateprovoca
tion,’" the Court, albeit grudgingly,
finds EED"somewhatlesslimited in
its application." 715 S.W.2dat 468.
SeeKRS 507.030.

Although its onset may be more
gradualthanthe"flashpoint" normal
ly associatelwith suddenheatofpas
sian, nevertheless,the conditionmust
be a temporarydisturbanceof the
emotionsasopposedto mentalderan
,ementperSe.

Extremeemotional disturbancemay
reasonablybe defined as follows:
"Extremeemotionaldisturbanceis a
temporarystateofmindsoenrage4in
flame4 or disturbedas to overcome
one’s judgment,and to causeoneto
act uncontrollablyfrom theimpelling
force of theextremeemotionaldistur
bancerather thanfrom evil or mali
ciouspurposes.It is not a mentaldis
easein itself, and an enraged, in
flame4or disturbedemotionalstate
doesnot constitutean extremeemo
tional disturbanceunless there is a
reasonableexplanationor excuse
therefor, the reasonablenessof which
is to bedeterminedfrom theviewpoint
ofapersonin thedefendant’ssituation
under circumstancesas defendant
believedthem to be.‘715 S.W2dat
468-69.

Havingsaidthat,the Court’sspecific
holdings are important: 1 in this
case,the evidence presenteda jury
question.2 The jury should be in-

stiuctedas to thedefinition onretrial.
And 3 the prosecutor’s argument
equatingEED with "suddenheatof
passion" and demanding"specific
acts of provocation" by the victim,
shouldnot berepeated.

JusticeLeibson"disagree[d]with in
cluding the word ‘uncontrollably’" in
the definition, aword which is "more
suitably" applied to "temporary in-
sanity..." 715 S.W.2d at 474.
"Wherever the evidenceshowsthat
the defendant’semotionally dis
turbedstatewasacontributingfactor
causinghim to commit the criminal
act, he shouldbe entitledto mitiga
tionof the degreeof the offenseto the
lesser degree." Id.

Apparently, the Attorney General
agreedwith JusticeLeibson’s
analysis as they petitioned for
modification urging the Court to
delete the word "uncontrollably"
from the.EED definition. TheCourt
declined and deniedrehearingon
September25, 1986

g Kidnapping-LesserIncluded
Error Again

The evidence is found sufficient to
permit ajury finding that McClellan
"intendedatthetimeof theabduction
both to terrorizeBernadetteandto
holdher as ahostage."KRS 509.040.
715 S.W.2d at 469. However, the
refusal to instruct on unlawful im
prisonmentin the seconddegree,
KRS 509.0301["under circumstan
ceswhichdonot exposethatperson
to a risk of seriousphysicalinjury"],
was error since McClellan "main
tained throughout...hisacts were
motivatedout of loveandconcernfor
hiswife." 715S.W.2dat469.Justices
WintersheimerandStephensondis
agree.

Sinceno "incident...is claimed" sup
portinga"risk of seriousphysicalin
jury [to Bernadette]in Kentucky",
ratherthanIndiana,noinstructionon
unlawful imprisonment in the first
degreeshouldbe given on retrial --

absentnew evidence of something
that happenedsouthof theborder.

h Unlawful Search

McClellan rented an apartmentin
the samebuilding as GaryandBer
nadettethe day of killing. After the
shooting,anofficer enteredwhenhe
sawa door ajar andobserveda cup,
a hamburgerwrapperandarifle box.
These items were seized in a sub
sequent warrantlessentry and the
prosecutorbasedhis "laying in wait"
closing argumenton this evidence.
The Court fmds any error harmless
sincethe same argumentcould have
been made basedon the plain view
observation of the first officer who
had exigent circumstances. 715
S.W.2dat 470-471.

I ProsecutionMisconduct - Im
proper Cross-Examination

Ernie Jasmin, possibly the next
Commonwealth’sAttorney in Jeffer
sonCounty, askedtheDean of Christ
ChurchCathedral if he would change
hisopinion thatRaywas"sincereand
sorry for his acts" if he knew Mc
Clellanhadrecentlysaid:"I killed the
wrong person."No evidencewasin
troduced to back this up and
counsel’smistrial motion shouldhave
beengranted.This is acommonerror
indeathpenaltyandothercases.See,
n.g.,Spencerv. Commonwealth,Ky.,
107 S.W.3421908[prior attempt to
cut victim’s throat]; Rowe v.Com
monwealth. Ky., 269 S.W.2d 247
1954 [unexplained knife usedby
prosecutor]; Woodford v.Common
wealth, Ky., 376 S.W.2d 526 1964
[alleged police chase]; Coatesv.
Commonwealth,Ky., 469S.W2d346
1971 [rumors of drug trafficking.
Interestingly, the two dissenters
think, and said so, that a capital
defendant’ssincerityandremorse"is
incompetentand irrelevant", there
fore therewas no error. 715 S.W.2d
at 475.

j Recommendation

The Court again faced the
"troublesome" questionof instructing
the jury "to recommend rather than
fix the penalty..."Use of the term "is
not a sufficient ground to require
reversal of a death sentenceunless
the ideaof ajury recommendationis
so prevalentthat it conveysthe mes
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sagethatthejurorsawesomerespon
sibility is lessened..."715 S.W.2d at

1 472.
k Trial JudgeProportionality

The trial judge refused,except by
avowal, to hear evidencecomparing
McClellan’s casewith "the natureof
the acts...committedby otherswho
escapedthe death penalty by
negotiated pleas...or by jury ver
dicts..." The Courtstated"[wje have
held...a trial judge is authorizedto
reducethe sentence...We have not
held that a trial judge mustconducta
proportionalityreview... Thatreview
will be conductedby the Supreme
Court..." Contra People v.iorda
42 Cal.3d 308,3181986 [trial judge
can strike aggravating circumstance
evenwhen aggravatingcircumstance
out weighs mitigating circumstance
in interestsof "proportionality and
justice"]. Finally, the Court held the
record"does not supporta conten
tion that the trial court refused to
consider...a reduction of the sen
tence."715S.W.2dat473.

V. HALVORSEN AND WIL
LOUGHBY DEATH SENTENCES

AFFIRMED

On December 18, 1986, a pair of
deathsentenceswereaffirmedby the
Kentucky Supreme Court Justice
Stephensonwriting for Leif Halvor
sen and Mitchell Willoughby [HW]
of Lexington. Each was given two
deathsentencesand life imprison
ment for the January1983 drug-re
lated slaying of two men and a
woman. The bodieswerediscovered
on or near the Brooklyn Bridge on
the Jessamine-MercerCountyline.

i Recommendation

After distinguishingCaidwellV. Mis
sisippi, 105 S.Ct. 2633 1985, Iy.
Commonwealth,Ky., 667S.W2d671
1984 and Ward v.Commonwealth,
Ky., 695S.W2d4041985,theCourt
held: "No such minimizing of the
jury’s senseof responsibilityoc

-‘ curredin this case...We note that no
objectionsweremade...This drum
beat of complaint...seemsto arisein
everycase...We suggestthat the trial

b CombinationInstruction

Approvedis a"combination"murder
instruction "that stipulated...ifthe
jurywasunableto determinein which
capacityeachdefendanthadactually:
participated[accomplice or prin
cipal], thejury could [still] fmd guilt
underthis instruction[HW at9-10].
First, the "combination" instruction
referredto the elementslisted else
where explaining principal! ac
compliceliability. Second,"a verdict
cannotbe attacked as... non-unani
mouswhere both theoriesare sup
portedby sufficient evidence.W.lls

v. Commonwealth,Ky., 561 S.W.2d
85 1978..."[HW at 10].

c Wanton Murder

"[T]here wasno evidencesupporting
suchan instruction...In view of the

Reprintedby permissionof NationalCatholicReporter,P.O.Box419281,
KansasCity, Missouri 64141.

court or prosecutor,or both, em
phasizeto the jurors that the useof
the term ‘recommendation’ in a
deathpenaltycasedoes not, in any
fashion, diminish or lessenthe
responsibilityof thejury in imposing
thedeathpenalty"[HW at9]. Justice
Vance dissented[HWD] on this
issue. "Jurors should not be led to
beieve...thatthey should keep the
optionof theimpositionof the death
penaltyopenby recommendingit be
causethejudgecan reducethe sen
tenceif he feels it is not warranted"
[HWD at1-2]. In fact, theprosecutor
specifically arguedin voir dire and
closing: "You don’t set the sen
tence..." [HWD at 2]. Interestingly,
JusticeLeibson,whohaswritten for
cefully on this problem,did not dis
sent. SeeWard, 695 S.W.2d at 408
Leibson, J., concurring; Skaggsv.
Commonwealth,Ky., 694S.W2d672,
682 1985Leibson,J., dissenting.

David Livingaton Funcheas,FL, 4/22; Jeffety Allen
Barney,TX, 4/16;Daniel MornsThomas,FL,4115Ar-
thur Lee Jane.Jr., AL. 3,21;CharlesBaa.,Tic, 3121
Jam..Terty Roach,SC, 1/10.

1085i Caucill EdwardCole. UT, 12’5; William Van.
diver. IN, 10/16; CharlesRumbaugh,TX.M1; Heniy
Martinez Pbetar,TX. 7/8; Mccci, Mason, VA, &25;
CharlesMilton, TX. 6t25; Marvin Francois,Fl.,, Sf29,
Jesse8.Ia Rosa,TX, 5/15;JainesBnley,VA.4/18;John
Young,GA, Sf20 StephenPeterMotto,TX. W13;,lchn
PaulWin. FL, Mi; VanRooeveltSalem..,GA,2/20;
Jams.Rauleram.FL,1/20; Doyle Skiliern.TX. 1/16;
JosephCarl Sbaw.SC,1/11;RooseveltGreen.GA, I’S.
David DetieMarthi,LA, 1/4.

1004t Robert Lee Wiley. LA, 12/28; Alpha Otii
&.pbena,GA,12/12;Timothy Palates.FL, 11/8;Velma
Barfield, NC, 11/2; Erne.t Knighton. LA. 19/30;
Thomas Barefoot, TX, 10/20; Linwood Briley, VA,
10/12;JamesRenry.FL 920; Timothy Baldwin, LA,
9/10; ErnestDobbertJr.,FL, 97; David Washington,
Fl, 7/13; IvanStanley,GA, 7/12:Carl ElenaShriner,
FL, 620; JamesAdams.FL, 5/10; Elmo PatrickSon
nier,LA, 5/5;ArthurFrederickGoode.FL 4/5;Ronald
ClarkeO’Bryan, TX, 331; JamesHutchina,NC, 5116;
JamesD. Astray,TX, 3/14;John Taylor.LA, 2/29;An
thmyAntone.FL 1/26.

198& JohnEldoti Smith, GA. 12115; RobertWayne
Williams. LA, 12/14; Rcb.rtSullivan,FL, lIJaOJunrny
LeeGray,MS.9i2 John Evans,AL, 4/22.

1082,CharlesBreaks.TX, 121FrankCoppoleVA,
810.

1f3l, StevenJudy,IN, 3/9.

ItISi JesseBiahvp, NY, 10,22; John Spenkelink,
FL,5/25.

1877,GaryGilmore,UT, 1/17.

We ask pruyers for the victims cf
crimescommUtedby thoselisted here,
for those executed and for thosepar
ticipating in executionsdone in our
names.

CONNIE RAY EVANS, 27, wasexe
cuted July 8 in Mississippi’s gas
chamber.

JOHN THOMPSON, 31, wasexecuted
July 8 by lethal injectionin Texas.

RICHARD LEE WHITIEY,41,wasexe-
cutedJuly 6 in Virginia’s electricchair.

Eighty-threepersonshavebeenputto
death since the Supreme Court rein
statedthe deathpenaltyin 1976.

1067i Elliott Johnson,TX. 6,24;JimmyWingo. LA,
6’16; JimmyGlass,LA, 612,AIvin Moms,LA,619; Ban
jamin Berry,LA. 61; William Boyd Tucker,GA, 5’29
AnthonyWilliams, TX. 5/28;RIchardTucker,GA. 5/29;
Earl Johnaon,MS. 5/20 JosephMulligan. GA, 5/15;
Ella..Moreno,TX, 3/4;RomanHecnsndez.TX, 1/30.

IsSet RichardAndrade,TX. 1218;Michael Wayne
Evans.TX, 12/4;JohnWilliam Rook.NC, 2119;Cheater
Lee Wicker. ‘TX, 8/26; Larry Smith, TX, 8/22;Randy
"..yan Woolls, TX, 8’20; Michael Marnefl Smith, VA,
7/31; JeromeBowden, GA, 6,24;KennethStock.TX,
6/19, Rudy Ramos Esquivel, TX, 6/9; Ronald J.
Straight, FL 5,20; Jay Kelly Pinkerton,TX, 515;
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number, location, and lethal Inag
nitudeof thegunshots,it would have
beenunreasonableto give awanton
murderinstruction" [HW at11].

d Other Crimes/BadActs

Halvorsencomplainedthat after-
the-crime evidence that he 1
"stompedon a kitten...", 2 said he
would "kill his mother", and3 at
temptedto sell drugsandbuy guns
was unfair and error. The Court
found this evidence"incidental to
relevant testimony" and therefore
tolerable[11W at12-13].

e Intoxication Instruction

There was no specific referenceto
whichoffensesi.e., intentionalper
mitted a defenseof intoxicationand
whichi.e., wantondid not. But the
Court points out that when an in
toxication defensewas available, it
was "clearlyset out" as an"element...
It is a reasonableinferencethat the
instructions which excludedsuch
specific languagealsoexcludedthe
defense"riw at13].

f Mitigation Instructions

Halvorsenhad no right to aninstruc
tion that his participation was
"relatively minor.’ Emptying a re
volver into thebodiesof two helpless
victims, in our opinion, is not
‘relatively minor’ participation" [HW
at14]. Willoughby hadnoright to an
instruction on "lack of a significant
historyof prior criminal conduct"be
causeof his"criminal repertoire",in
cluding robbery,burglary andtheft
[11W at16].

The Court alsorefusedHalvorsena
sua sponte instruction "on non-
statutorymitigating factors,such as
his "stableupbringingin anobviously
healthy, caring home" [11W at 14],
and refusedWilloughby sua sponte
instructions "on some twenty-odd
factorsas mitigating circumstances,
suchas hisnot beingameanperson,
his troublecopingas ayoung child,
andhis havingbeenshot in theface
accidentlyas ayoungman.The trial
court did not precludethejury from
consideringthesefactors,since...the
jury wasencouragedto considerany

evidenceit pleasedin mitigation...S
Whitev.Commonwealth,Ky., 671

S.W2d241 1983" [11W at 17] em
phasisadded.However,what if the
evidencedoesn’t"please"thejury. Is
it mitigationunderlaw or isn’t it?

g SeparateTrials/ Conflict-of-In
terest

Co-defendantSusanHutchenswas
representedby a FayetteCounty
LegalAid lawyer,thesamepersonas
Halvorsen and Willoughby at ar
raignment. Halvorsen later
employedcounselandtestified in the
penaltyphasethat heparticipatedin
the killings becausehe fearedWil
loughby. Hutchins pled guilty and
testifiedagainstboth.Willoughbyex
ecutedawaiverandwas represented
by asecondLegalAid lawyerattrial.
The Court could "not discern any
conflict of interest during the trial"
andheldit was"not [an] abuseof dis
cretion[to deny]separatetrials."

h Miscellaneous

The Court also rejectedclaims in
volving prosecutorialmisconduct,
"oblique references’to Halvorsen’s
failure to testify, aninvoluntarycon
fession by Willoughby due to drug
and alcohol intoxication, andan in
struction for Halvorsenon extreme
emotional disturbancethere being
no suchevidence.Theusualsuper-

ficial proportionality review was
done.SeeTheAdvocateVol.8, No.
2 at20 Feb.1986.

i RehearinglProportionality

On July 2, 1987, the Court denied
rehearingandmodified the opinion.
Respondingto previouscomplaints,
asnotedhere,theCourtpurportedto
correctits list of casesconstitutingits
"pool" for proportionalityreview:"all
cases...in which the deathpenalty
was imposed [and affirmed on ap
peal]afterJanuary1, 1970..."Unfor
tunately,the Court continuesto list
reversals...oratleast one. Hudson v.
Commonwealth,Ky., 597S.W.2d 610
1980.

JusticeLeibsonconcurs,objectingto
a "proportionality review limited to
prior caseswhereinthe deathpenal
ty was both imposedandaffirmed."
However, JusticeLeibson’s ap
proachis not muchmoreexpansive.
"It is my opinion that the review of
‘similar’ cases,as called for by the
statute,requiresus to considerall
caseswhere the deathpenaltywas
imposed, regardlessof whether the
sentencewasaffirmedor reversedon
appeal."

Kevin McNally
AssistantPublicAdvocate
Chief Major Litigation Section
502 564-5255

IWHl’ij [COLORED I

Copiesof a17" X 22"black andwhiteposterof the aboveMcCleekeycartooncopy rightedby At
lantaJournalConstitutioncartoonistDoug Marletteareavailablefor$4 by contactingPatDelahan
ty, 2704 WestChestnut,Louisville,Kentucky40211,502 772-2348.All proceedswill be usedby the
KentuckyCoalition Against theDeathPenaltyto providepublic information on thedeathpenalty
in Kentucky. Pleasemakeyourcheckspayableto theKentuckyCoalitionAgainstthe DeathPenal
ty.
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6th Circuit Highlights

CONFLICT OF INTEREST

In Thomas v.Folt - F.2d_, 16
SCR 11, 10, 41 Cr.L. 2152 6th Cir.
1987, the Sixth Circuit Court of Ap
pealsheld that Thomaswas denied
effectiveassistanceof counseldueto
aconflict of interestwheretheattor
ney jointly representedthree co
defendantsin amurder-robberycase
and persuadedall three, including
non-triggermanThomas, to accept
the prosecutor’s"all or nothing"
packagepleabargain.

TheCourtstatedthatin orderto suc
cessfullyasserta claim of ineffective
counselbasedon a conflict of inter
est,adefendantwhoenteredaguilty
pleamust establishthat therewasan
actualconflict of interestandthatthe
conflict adverselyaffectedthe volun
tary natureof hisguiltyplea.

In thecaseatbar, theCourtfound an
actualconflict of interestsincethere
were competing interestsat stake
which the attorneycould not pursue
due to his joint representationand
the "all or nothing"natureof the plea
offer. Counselwas effectively
precludedfrom engaging in any
separateplea negotiationson behalf
of the less-culpableThomaswhich
mayhavebeendetrimentalto thein
terestsof the other co-defendants,
and was in a position where he
neededto pressureThomasto accept
the plea bargain.Becauseinde
pendentcounselwouldnot havehad
theseconcerns,theCourt foundthat
theattorney’sconflict hadanadverse
impact on his representationof
Thomasandthat theattorney’spres
sure,taintedby the conflict of inter
est, had an adverseimpact on
Thomas’ decision to enter a guilty
plea.

PRiVACY INTERESTSOF MALE
INMATES

In Kent v.Johnson, F.2d__, 16
SCR 11, 5, 41 Cr.L. 2203 6th Cir.
1987, the Sixth Circuit ruled that a
Michigan inmate’s42 U.S.C. 1983
suit againstprison officials for their
policy and practiceof according
femaleguardsunrestrictedaccessto
all areasof the prison, therebyallow
ing femaleguardsto view him per
forming necessarybodily functions
and his nakedbody in the shower,
statedaviable claim andshouldnot
havebeendismissed.The lowercourt
haddismissedtheinmate’sconstitu
tional claims as inconsistentwith a
Title VII decisionconcerningthe
rights of female prison guards.
However,amajority of the Sixth Cir
cuit found that the inmate’s suit
stited constitutionalclaims upon
which relief could begrantedunder
the First fundamentalChristian
tenet of modesty,Fourth right of
privacy as it encompassesright to
shieldone’snakedbody from viewby
membersof the oppositesex and
Eighthretaliationby femaleguards
dueto inmate’sassertionof right to
privacy Amendments.The Court
noted that the defendantshad of
ferednoevidenceor arguedthat they
hadtakenany measureswhatsoever
to accommodatethe competing in
terestsof the male inmatesandthe
femaleguards.

ABUSE OF GOVERNMENTAL
POWER

In Vinson v Campbell Co.Fiscal
Court, - F2d _, 16 SCR12, 10
6th Cir. 1987, the Sixth Circuit
ruled that a Cincinnati womanhas
the rightto suetheCampbellCounty
Fiscal Court and a countyjuvenile
services probation officer who
crossedthe Ohio state line to take

custodyof the woman’s children.A
CampbellCounty juvenile services
probationofficer went to an apart
mentwhereVinsonandher children
lived with a friend to investigatea
truancycomplaintandremoved the
two children.Vinson laterreclaimed
thechildren.Thejuvenileofficer told
Vinsonthat sheneededto appearat
anupcominghearingon the truancy
complaint.Vinson informed the of
ficershecouldnot attendthehearing
becauseshe was being evicted and
wasmovingbackto Ohio.Theofficer
thenprocureda summonsrequiring
Vinson’s appearance,despitea
warningfromthejuvenilecourtclerk
thatsheneededto file apetitionfirst.
WhenVinsonfailed to appearatthe
hearing, the judge issued a bench
warrantforherarrestandenteredan
EmergencyCustody Order. The
juvenile officer requesteda copy of
the order and informed the court
clerkthatsheintendedto retrievethe
childrenfrom Ohio. Thejuvenile of
ficerwent to Ohio andreturnedwith
the two children, disregardingthe
clerk’s advice that she could not go
directly to any out-of-statepolice
departmentbut had to proceed
throughtheInterstateCompact.The
Sixth Circuit found that thejuvenile
officer’sallegedunlawfuldeprivation
of Vinson’slibertyinterestin thecus
todyof herchildrenwas anegregious
abuseof governmentalpower suffi
cient to state a substantivedue
processviolation. The Court further
foundthat the FiscalCourtcould be
heldliable if its training and super
vision regarding interstatecustody
jurisdiction were so recklesslyor
grosslynegligent that Vinson’s mis
conductwasalmostinevitable.

Donna Boyce,APA
Major Litigation Section
502 564-7340

-25-



Plain View

The end of the October
1986 term of the United
States Supreme Court
featured four cases
with Fourth
Amendment
implications. With
Justice Powell
announcing his
retirement, perhaps the
Court will pause for a
period of readjustment
prior to its next phase,
whatever that will be.

His last term featureda continued
dismantling of Fourth Amendment
protections,with themajorexception
of Arizona v.Hicks, pennedby Jus
ticeScalia. The endof the termwas
similar,with threecases"won" by the
governmentandonecaserainedout.
New York v.Burger,_U.S.__,41
Cr.L. 3299June19,1987wasaclear
victory for the government. In a
decisionby JusticeBlackmun and
joined by five others,the Court held
that aNewYork statuteallowingfor
warrantlesssearchesof automobile
junkyards was constitutional,even
where the statutehad as its major
purposethe deterrenceof criminal
behavior.

While the Fourth Amendmentap
plies to commercialpremises, Leev.

Cityof Seattle,387 U.S. 541 1967,
an exceptionexists in"closely regu
lated" businesses.The Court found
that the automobilejunkyard was a
"closelyregulated"industry. Further,

becausethere was a "substantial
governmentalinterest,"becausethe
warrantlesssearchwas"‘necessaryto
further Ethel regulatoryscheme,’"
andfinally becausethe statuteboth
advisedthe owner that his property
wouldberegularlysearchedandsuf
ficiently limited the discretionof the
officers conductingthe search,the

‘I.

,..

New York schemepassedconstitu
tional muster.

JusticeBrennanwasjoined fully by
JusticeMarshall and in part by Jus
tice O’Connorin dissent.To the dis
senters,the majority’s opinion, "if
realized,will virtually eliminate
Fourth Amendmentprotection of
commercialentitiesin the contextof
administrativesearches." The dis
sentersmajor complaintwasthatthe
statutewas in reality a criminal
statutein regulatory clothing, and
thus was a pretext to allowing war
rantlesssearchesin orderto discover
evidenceof crime.

Anderson v.Creighton,_U.S.__,
41 Cr.L. 3396 June25, 1987,was a
suitby afamilywhosehomewassear
chedagainstanofficer whosearched
their housewithout a warrant. Jus
ticeScalla,writing for a six member
majority, statedthat the question
presentedby thecasewas"whethera
federallaw enforcementofficer who
participatesin a searchthat violates
the FourthAmendmentmaybe held
personallyliable formoneydamages
if a reasonableofficer could have
believed that the searchcomported
with the FourthAmendment." The
answer,accordingto theCourt,is no,
due to the qualified immunity
wrappedaroundthe officer.

JusticeStevensdissented,joined by
Marshall and Brennan, saying that
themajorityhadwritten "a new rule
of law that protectsfederalagents
who makeforcible nighttimeentries
into the homesof innocentcitizens
without probablecause,without a
warrant,andwithout anyvalid emer
gencyjustificationfor their warrant-
lesssearch."

In a perduriam opinion, the Court
dismisseda writ of certiorari as im
providentlygranted. California v.
Ronney,_U.S._, 41 Cr.L. 3362
June24, 1987. The issue to have
beendecidedwas whethera citizen
hasanexpectationof privacyin agar
bage bin outside of an apartment
building. TheCourthadgrantedcer
tiorarifromaCaliforniaCourtofAp
pealsdecisionwhich hadfound the
warrantlesssearchof thegarbagebin
to havebeenunreasonable,but dis
missedonceit becameapparentthat
the issuewasnot justiciable. Justice
White, joined by Rehnquistand
Powell,dissented,sayingthedecision
of the lower Courtshouldhavebeen

ii
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prison.

truly abadone.

reverseddue to their view that one
hasno expectationof privacyin one’s
garbage.

In theothercases,the Courtvisited a
junkyard and a garbagebin. That
should prepareone for their last
decision, one which is aromatic in
manyways.

The decisionis Griffin v.Wisconsin,
U.S. , 41 Cr.L. 3424 June26,

1987,pennedby JusticeScalia. It
startedwhen someone called
Griffin’s probationoffice and told
Griffin’s probationofficer’s super
visor that theremight begunsat his
apartment. Wisconsinregulations
allowed for a searchbasedupon
"reasonablegrounds." The super
visor and anotherprobationofficer,
along with three police officers,
proceededto Griffin’s apartment,
which they searchedwithout a war
rant andseizeda handgun. Griffin
wasthenchargedwith possessionof
a handgunby a convictedfelon and
sentencedto two additionalyearsin

The Court approvedthe search,
sayingthat so long as it was carried
out pursuantto administrative
regulationswhich themselvessatis
fied the Fourth Amendment’s
reasonablenessrequirement,that a
warrantlessprobationersearchis
valid. In doing so,they did not reach
the Wiscohsin SupremeCourt’s
more sweepingdecision,which had
carved out a new exception to the
warrant requirementfor personson
probation.However, the decisionis
not inconsistentwith that exception.

JusticeScaliafirst placesaprobation
searchinto that burgeoningcategory
of searches,the "special need"
search,whereno warrantand andno
probable causeare required. Se
NewYork v.Burger,supra NewJer
seyv. TL.O. 469U.S.3251985,and

O’Connorv.Ortego, 480 U.S.
1987.

Secondly,the Court rejectedthe
dissenter’scallfor awarrantrequire-
meat, based upon a standard less
than probable cause,in probationer
cases.JusticeScaliastatedthatto re
quire a warrant would interfere with

not understandhowfive Membersof
thisCourt canreachacontrarycon
clusion."

Theharmfulnessof thisopinionisex
traordinary.By eliminatingprobable
causeand the warrant require
mentsfrom probationsearchcases,
the Court has virtually abandoned
judicial review of thesesearches.
While the Court placesfaith in the
"beneficial" relationshipbetweenthe
probation officer and his
probationer,one must questionthe
foundationfor thatfaith. Indeed,the
Court analogizesthe relationshipto
that of parent and child. "[OJne
mightcontemplatehowparentalcus
todialauthoritywouldbeimpairedby
requiring judicial approvalfor a
searchof aminor child’s room." Such
ananalogyis highly revealingingaug
ing how the Court really feels,
diminishing the rights of adult
probationersby placing them in the
role of children, and inflating the
worth of the probation officer by
makinghim the parent.

OnewonderswhethertheCourtwas
usingthe theoreticalideal of proba
tion tojustify the searchwhile ignor
ing reality. The realityis that proba
tion and parole officers are much
more like police officers and much
lesslike humanservicesworkersthan
the Courtmight wish. Thereality is
that relationshipbetweenprobation
officerandprobationeris oftenquite
adversarial.The reality is that
probationersexpect to be granted
privacyandbasic humanrights just
like the restof us. Andunfortunate
ly, thereality is thatlaw enforcement
probation officers will use this
opinion to conduct searchesat will,
increasingthe arbitrarinessalready
extant in our probationandparole
system, exacerbatingthe bitterness
felt by our clients towardsthe "sys
tem," and ultimately reducing the
rights of us all. This decisionwas

the probationsystem,wouldmakeit
more difficult to respondquickly
whenreceivingevidenceof miscon
duct, and would "reducethe deter
rent effect that the possibilityof ex
peditioussearcheswould otherwise
create."

Interestingly, the Court seemsto
treatthe "reasonableground"stand
ard containedin the regulationas a
matterof statelaw, anddoesvirtual
ly no review regardingwhether the
groundswere "reasonable"or not.
Further, the fact that virtually all of
the Wisconsin probationersearch
regulationswere not followed in this
particularsearchwere of no concern
to the Court.

Thus,it is fair to saythatall astatehas
to doin orderto conductwarrantless
searchesof the private.dwellingsof
personson probation is to write
regulationswhich passFourth
Amendmentscrutiny,andthento en
forcethoseregulationsin anymanner
in which they see fit, if at all. Once
again,the Court reducesthe protec
tions of theFourthAmendmentand
tries to makeus like it by calling it
"federalism."

Four membersof the Court dis
sented.JusticeBlackmun,joinedby
Marshallandin partby Brennanand
Stevens,agreedthat a standardless
than probable causewas ap
propriate,but would have required
the intervention of a neutral
magistrateby insisting upon a war
rant. Blackmunwas furtherhighly
critical of the majority’s failure to
review the reasonablegrounds
presentin this case, sayingthat the
"conclusionthatthe existenceof afa
cial requirementfor ‘reasonable
grounds’ automaticallysatisfiesthe
constitutionalprotection that a
searchbe reasonablecan only be
termedtautological."

JusticeStevensalsowrote a succinct
dissent,alsojoined by JusticeMar
shall. "Mere speculationby a police
officer that a probationer‘may have
had’ contrabandin his possessionis
not a constitutionallysufficient basis
for a warrantless,nonconsensual
searchof aprivatehome. I simplydo

Therewas onedecisionby the Court
of Appeals of Kentucky of interest.
In Commonwealth v.Hubble and
Lofton, Ky. App.,_S.W.2d,May
22, 1987,DetectiveHill receivedin
formation regarding Hubble’s pos
sessionof drugsandstolenproperty
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at his house. This information was
presentedto the County Attorney,
who wrote the affidavit and search
warrant and swore Officer Hill.
DetectiveHill thentook the affidavit
to thedistrictjudge,whowrotein ad
ditional information regarding
Hubble’sreputationas atraffickerin
drugsandstolenproperty. Theaddi
tional informationwas not swornto,
nor were copiesof the affidavit and
warrant retainedby the Judgeand
filed in theclerk’s office, in violation
of RCr 13.10.Copieswerefiled once
thewarrantwas executed.The trial
courtgrantedthemotiontosuppress.
The Court of Appeals reversedthe
trial court, saying that RCr 13.10 is
procedural in nature and that the
failure to follow its requirementswill
not resultin suppressionunlessit was
prejudicial in some manner. The
Court further relied on the "good
faith" of the police in obtaining the
warrant,citing UnitedStatesv. Leoni,
468 U.S. 897, 104 S.Ct. 3405, 82
L.Ed.2d 677 1984,andnoting that
theerrorsherewere madeby the dis
trict judge.

The Courtthenfound that the war
rant hadbeenbaseduponprobable
cause,evenwithout the unswornto
surplusagewritten in by the district
judge.

TheSixth Circuit Court of Appeals,
in United States v.Clardy,16 S.C.R.
12, _F.2d., 6th Cir. 1987, found
against the government in its one
opinionoverthe pasttwo months. In
an opinion by Judge Martin, the
Court held that where an accused
barelymet some of the characteris
tics of the drug-courierprofile, that
hisseizureandsubsequentsearchby
officerswas illegal, andall evidence
shouldhavebeensuppressed.

The Short View

counsel, was "interrogation" under
Rhode Island v. Innis, 446 U.S. 291

1980. Thus,the defendant’staking
the officers to a gun was ac
complishedby the officers in viola
tion of hisFifth Amendmentright to
counsel,andthe gunhadto besup
pressed;

2 Peoplev. Washington,Calif. Court
of Appeals,1st Dist., 41 Cr.L. 2175
5/8187.

Police saw men talking with one
anotherin a courtyard. When they
approached,themendispersed.The
police followed the defendant,and
he ran, eventually tossing cocaine
aside. The Court held that the of
ficers had no reasonableor articul
ablesuspicion,thatwhentheychased
the defendantthat constituted a
seizure,and that the defendant’s
abandonmentof the cocainewas
taintedby theifiegálity of theseizure,
andthus the cocainehadto be sup
pressedat thedefendant’strial;
3 United States v.Causey,818 F.2d
3555th Cir. 1987.

The policehadatip that Causeyhad
committedabankrobbery,although
theyhad no probablecause.When
theydiscoveredavalid sevenyearold
failure to appearwarranton a mis
demeanortheft, they arrested
Causeyandprocuredaconfessionto
the robbery. The Fifth Circuit,
however, held that the confession
had to be suppresseddue to the il
legalpretextualarrest.

Have you had evidencesuppressed
due to a violation of the Fourth
Amendmentor Section 10? Let us
knowaboutit! Write us, alongwith a
briefdescriptionofthefacts, thelegal
challenge,andtheruling ofthe Court.
Tootyour horn! Shareyour success
with others.

ErnieLewis

1 United States v.Moore, 41 CR.L.
2139 4th Cir. 5/7/87.

Explainingthe procedureforsearch
ing thehousewherethe defendant’s
auntandgrandmotherlived, after the
defendant,had invoked his right to

AssistantPublicAdvocate
Director, RichmondDPA Office
606 623-8413
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Trial Tips
For the Criminal DefenseAttorney

An Analysis of the New
Juvenile Transfer
Statute

On July 1,1987,the UniforniJuvenile
Code U.J.C. becameeffective in
Kentucky. Among otherthings to
bediscussedin subsequentarticlesin

TheAdvocate, the circumstances
underwhich andthe proceduresfor
transferringjurisdiction of ajuvenile
casefrom thedistrictcourtto thecir
cuit court have changed. Many of
thosechangessuggestaneedfor con
stitutional challengesto the new
statute.

Under former KRS 208.1701the
district court could have d6cidedto
transfera child 16 or older for any
felony offenseor oneunder 16 for a
ClassA felony or a capital offense.
Under KRS 635.0202 and 3, a
child over 16 chargedwith aClassC
or D felonywhohasalsobeenadjudi
cateddelinquentof a felony on two
2 prior occasions,a child over 14
chargedwith a capital offenseor a
ClassA or B felony, or a child pre
viouslyconvictedof beingaYouthful
OffenderY.O. mustbe dealtwith
in accordancewith theY.O. Chapter.
That Chapter,KRS 640, provides
that for such children described
above,apreliminaryhearingshall be
held to determineprobablecauseto
believe the child committed the of
fense and either that the child was
foundguiltyof afelonywithin one1
yearof thecommissionof thepresent
offense or that within the year
precedingthe current charge the

child hasfailedto complywith adis
positional order of the court on a
felony adjudication. KRS
640.0101aandb. If the Com
monwealthmeetsitsburdenin estab
lishing those factors,the child shall
be transferredto circuit court as a
Y.O., "except that the child may
presentto the court reasonswhy he
shouldnot be transferredto the cir
cuit court." KRS 640.0102 em
phasisadded.

So, not only have the qualifications
for transfer changedunder the
UJ.C.,but theprocedurehastoo. A
closer examinationof thoseproce
dural changesraisesquestions
regardingthe constitutionalityof the
U.J.C.’s transferprovisions.

First, the attorney for the child
shouldarguethat KRS 640.010con
stitutes an unauthorizedlegislative
infringementuponthe powersof the
judiciary. Section 109 of the Ken
tuckyConstitutionprovides:

The judicial powerof the common
wealth shall be vestedexclusivelyin
one Court ofJusticewhich shall be
dividedinto a SupremeCourt, a Court
of Appeals, a trial court of general
jurisdictionknownasthe Circuit Court
anda trial court oflimitedjurisdiction
knownastheDistrict Court. Thecourt
shall constitutea unifiedjudicial .sys
tern for operation and administra
tion.... Emphasisadded.

Further,Section116 statesthat:

The SupremeCourt shall have the
power to prescribe...rulesof practice
andprocedurefortheCourtofJustice.

It hasbeenobservedthat the "Legis
lature cannotconstitutionallyestab
lish proceduralrulesonits own,since

underthis sectionthe rulesof prac
tice andprocedurefor the Court of
Justiceare left exclusively to the
SupremeCourt of Kentucky...."
OAG 78-136. Thus, KRS 640.010’s
efforts to establisha procedural
schemefor thejudicial dispositionof
Y.O.’s maybeconstitutionallyinfirm.

Secondly,unlike underformerKRS
208.170, the U.J.C. sets forth ab
solutely no objective, measurable
standardsto be employedby thedis
trict court judge in exercisinghisor
her discretion to transfer a child’s
caseto the circuit court. The district
courtis not requiredto setforth any
reasonsfor a transferdecision,thus
creatinga situationin which an ap
pellate court will find review of the
transferDrderdifficult.

UnderformerKRS 208.1703there
were a numberof specifiedcon
siderationswhich the court was re
quiredto look atbeforedetermining
to waive jurisdiction to the circuit
court. Among thosewastheserious
nessof the offense,whether the of
fensewasagainstpersonor property,
maturity of the child as determined
by his environment,the child’s prior
record, and the prospectsfor ade
quateprotectionof the public and
the likelihood of reasonable
rehabilitationof the child if the case
remainedin thejuvenilejusticesys
tem. Kentucky caselawconstruing
thatstatuteheldthatatransferorder
must set forth specificstatementsof
reasonsfor thetransfer,in orderthat
a reviewing court could determine
whetherdiscretionhadbeenabused
in relinquishingjuvenilecourt juris
diction. Hopson v.Commonwealth,
Ky., 500S.W.2d 792 1973. Solong
asspecific reasonswerecontainedin
the transfer order the child could
know what factors went into the

MIKE WRIGHT
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decisionto transferhim and,thus,the
likelihood of a successfulchallenge
to transferbasedon a denialof due
processof law underthe Fourteenth
Amendmentto the United States
Constitution andSection Eleven of
theKentuckyConstitutionwould be
minimized. See Kent v.United
States,383 U.S.541 1966;Bingham

v.Commonwealth,Ky., 550 S.W.2d
35 1977.

Some personshave suggestedthat
the omissionof the list of factorsto
beconsideredby the districtcourt in
determiningwhether to exerciseits
discretionin transferringjurisdiction
to thecircuit court meansthatunder
the U.J.C., Kent, no longer has any
application. However, the United
StatesSupremeCourt madeit clear
that due processof law and fun
damentalfairnessprohibit arbitrari-:
nessin thedecisionto transfer.Kent,
supra,at 553.

It is important to note that KRS
640.0102statesthat the child may
present"reasons"why he shouldnot
betransferredto thecircuit court. By
not specifyingwhat thesereasonsare,
no notice is given the child as to the
minimal leyels of proof requiredto
defeatthe Commonwealth’seffort to
transferthecase.Accordingly,it will
be difficult for a reviewingcourt to
determinewhether the court has
actedarbitrarily in refusingto main
tain jurisdiction within the juvenile
courtsystem. In Pevior v.Common
wealth, Ky., 638 S.W.2d272 1982,
the court notedthat the decisionto
waive a juvenile from the juvenile

court to the circuit courtsystemwas
left to the sound discretion of the
juvenile courtjudge. However,the
court reasonedthat that discretion
was not unbridled and that KRS
208.170gavethereviewingcourtcer
tain standardsto considerin deter
mining whether the exerciseof dis
cretionhadbeensound.Thoughthe
standardsdelineatedin KRS 208.170
no longer appearin the UJ.C.,the
rationalebehindthePevior decision
still applies. Until and unless the
"reasons"contemplatedin KRS
640.0102are set forth in the trans
fer statute,therecan beno way for a
circuit court to review the transfer
decisionanddeterminewhetherar
bitrarinessplayedarole in the trans
fer of jurisdiction.

Meaningful review requires that the
reviewingcourt review. It shouldnot
be remitted to assumption. It must
have before it a statementof the
reasonsmotivating the waiver includ
ing ofcourse, a statementofrelevant
facts. It may not "assume"that there
areadequatereasons...andit mustset
forth thebasisfor theorder with suffi
cient specificityto permit meaningful
review. KenL swta, at 561.

So, in the final analysis,perhapsit
may be saidthat the argumentcon
cerningtransferhasnow shifted. In
KRS 208.170 the focus was on
whetherthe court hadbeforeit ade
quateevidenceto support some of
the delineatedfactorsjustifying a
decisionto transfer.The focusisnow
on the vaguenessof the language
which permits the child to present

"reasons" to defeat transfer,while
making no effort to suggestwhat
"reasons"are adequate. The lan
guagein Kent,Pevior,Bingham,and

Richardson v.Commonwealth,Ky.,
550 S.W.2d 538 1977, concerning
the constitutionalnecessityof stand
ardsby which appellatereview,can
determinewhetherdiscretionhasor
hasnot beenarbitrary, applieswith
equal force under KRS 640.010.
Until and unless the U.J.C. is
amendedto giveboththe child anda
reviewingcourt guidanceas to what
reasonsmay be demonstratedto
defeat transfer, counselmust con
tinue to urgethat the statuteis void
forvagueness.

Constitutionalattacksonthetransfer
hearingsmust be madein both the
juvenile sessionof districtcourt and
the circuit courtin orderto preserve
the questionfor appeal. Common
wealthv. Thompson,Ky.,697 S.W.2d
143 1985. It is a little less clear
whenanappealfrom atransferorder
may be had. In Buchanan v.Com
monwealth, Ky., 652 S.W.2d 87
1983 the SupremeCourt of Ken
tuckyheld that a direct appealfrom
an order waiving jurisdiction and
transferringajuvenile caseto.circuit
courtwas not authorizedby thethen
existingjuvenile statute. Basing its
reasoningin part on C.E.H. v.Com
monwealth,Ky.App.,619S.W.2d725
1981,theSupremeCourt observed
that therewasanavailabilityof effec
tive means of challengingan im
properwaiver in the circuit court,
and that existing statutespermitted
the circuit court to remandthe case

-30-



to thejuvenile court for final deter
mination. Buchanan,at 88. The
U.J.C.in Chapter640doesnot incor
poratethe provisionsof KRS Chap
ter208whichpermitthecircuit court
to review a transfer order and
remandthe caseto district court.
Accordingly, at least part of the
reasoningfor the decision in
Buchanan,.supra, can no longer be
supported.Therefore,it issuggested
that counselattempt to challengea
transferorderby meansof directap
peal. As this questionis litigated
readerswill beapprised.

Muchhaschangedwith implementa
tion of theU.J.C.asit relatestotrans
ferof jurisdictionto thecircuit court.
As has beenpointed out, the cir
cumstancesunder which transfer
mayoccurhavechangeddramatical
ly. Further,theproceduresfor trans
fer, void of any meaningful
guidelines,raiseseriousconstitution
al questions. Coupledwith the ap
parentlegislativeusurpationof judi
cialpower,KRS 640.010appearsripe
for constitutionalchallengeunder
boththe Kentuckyandfederalcon
stitutions. Counsel are urged to

vigorously raise theseissueswhich
arenot meantto be an exhaustivelist
in your efforts to defeattransferof
jurisdictionto circuit courtandmain
tain your client’s casebefore the
juvenile sessionof district court.

Mike Wright
AssistantPublicAdvocate
AppellateBranch
502 564-5219

Becky Henry, Paralegal, joined the Lagrange Post-conviction. CynthiaRussell,AssistantPublic Advocate,joined the
Office on June 1, 1987. She is a 1986 graduate of EKU’s. Stanton Office on February 19,1987.She is a graduate
paralegal program. [BA] of IndianaUniversitySchoolof Law.

Kevin Fraucke,AssistantPublic Advocate, joined the Hop- GeorgeSornberger,formerly theDirectingAttorneyof
kinsville Office on May 16,1987. He is agraduateof UK Law the SomersetOffice, has returnedto that office from
School. privatepracticein PulsakiCountyon July 1, 1987.
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VideotapeAppeals - An Update

FrankHeft

On October11, 1985, the Supreme
Court of Kentucky issued an order
establishing procedures for
videotapeappeals. At the present
time 11 of the 16 judgesin Jefferson
Circuits Court are utilizing
videotapes.Sevenothercircuit court
judges ‘ throughout the state
videotapetheir courtproceedings3
in Fayette,2 in Clark andMadison
and2 in WarrenCircuit Courts.

Section2of theSupremeCourtorder
providesthat CR 73.08, insofar asit
pertainsto certificationof therecord
on appeal,doesnot applyto appeals
taken from orders or judgments
enteredby courts which utilize
videotapeas a methodof recording
court proceedings.Similarly, those
sectionsof CR 75 andCR 76 which
pertainto the recordon appealare
inapplicable to casesinvolving
videotapeappeals. Although it ap
pearsthat theneedto file adesigna
tion of evidence,pursuantto CR
75.01, has beenobviatedby the
videotapeorder, attorneysmay find
it useful to take the precautionof
filing a statementin the record in
dicating what videotapedproceed-
ings shouldbe includedin therecord
on appeal.

As provided by Section2c of the
videotapeorder, the record on ap

peal shall be preparedandcertified
by the clerk within thirty 30 days
after the dateof filing the notice of
appeal. This differs from the sixty
60 daycertificationperiodin every
other criminal appeal- CR 73.08.
The clerk shall thenprovidewritten
noticeof thecertificationto theclerk
of the appellatecourt andto all par
ties to the appeal., SeeSection2d
of the videotapeorder. Section2f
providesthat theappealis tobe per
fectedwithin thirty 30 daysafter the
datethat the circuit court clerk ser
vesnoticethat the recordon appeal
hasbeencertified. If the appealis
to behandledthroughthecentralof
ficeof theDepartmentof PublicAd
vocacy,the appealis to beperfected
thirty 30 days after the record is
receivedby theappellatecourt--CR
76.122b.

Forthepurposesofwritingbriefs,the
videotapeorder requires that
referencesto thevideotapebe made
by the numberof the videotape,the
month, day, year, hour, minuteand
secondatwhich thereferencebegins.
In addition, the videotapeorder
provides that an evidentiaryappen
dix maybe attachedto an appellate
brief.

Theevidentiaryappendixis intended
to servea limited purposeinsofaras
it is to"containtranscriptionsof only
thosepartsof the videotaperecord
ing thatsupportthespecificissuesor
contentionsraised in a brief on ap
peal or that relateto the questionof
whetheranallegederrorwasproper
ly preservedfor appellatereview."
The evidentiaryappendixis limited
to 25 pagesif thebrief is filed in the
Courtof Appealsand50 pagesif it is
filed in the SupremeCourt. The
videotapeorder setsforth the man-

Tim Riddell

ncrin whichthe evidentiaryappendix
is to be preparedby counsel. See
Section3b1-3. The order also
providesforsanctionsagainstaparty
whois responsible"for the insertion
of unnecessarymaterial into an
evidentiaryappendix." The appel
latecourtmaydenycoststo or assess
costsagainstapartywhoviolatesthis
order. An attorneywho utilizes the
evidentiary appendixin a manner
designedto increasedelay or costs
mayberequiredto personallysatisfy
the excesscostsandmaybe subject
to the imposition of fines setforth in
CR 73.022c. Similarly, if an
evidentiaryappendixis determined
tocontainunnecessarymaterial,Sec
tion 3c2 provides an appellate
courtwith authorityto stiike anypart
or all of the evidentiaryappendixor
brief

If an appellatecourt determinesthat
it is necessaryto transcribeanypor
tion of the videotaperecordingsfor
the purposeof renderinga decision,
the Administrative Office of the
Courtswill undertakethe transcrip
tion andanycostsshallbepaidby the
partiesin suchproportionasdirected
by theappellatecourt.

Thereare,of course,advantagesand
disadvantagesstemmingfrom theuse
of videotapesas the record on ap
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peal. The mostobviousadvantageis
thattheyareconsiderablylessexpen
sivethanthecostof atranscript.Fur
thermore, the relative easewith
which they are reproducedsubstan
tially expeditesthe preparationof the
record on appeal. Thesebenefitsin
the early stagesof the appellate
processmust,however,be weighed
againstthe substantialincreasein the
amount of time requiredfor attor
neys’ to review a videotapein
preparationfor writing an appellate
brief.

Appellateattorneyswhodonot serve
as trial counselmustreviewall of the
videotapesdepicting the pre-trial
and trial proceedingsin order to
determinethe natureof the legal is
suestoberaisedonappeal.Thus,the
numberof attorney hours spent
reviewing the record on appealis
necessarilyincreasedby comparison
to the time required to review a
transcriptof evidence. It hasbeen
estimatedby the attorneysin the
Central DPA Office in Frankfortthat
it takesfour or five times as long to
watchavideotaperecordasit doesto
reada transcript. Court reporters,
in essence,edit the slow portionsof
court proceedings, the time
spent marking evidentiaryexhibits,
pausesbetweenquestions and
answers,andothernumerous,short
delayswhich occurduringthecourse
of . trial. An attorneyreviewinga
videotapeis literally at the mercyof
the participants. The speedof the
reviewingprocessnecessarilyhinges
on the cadenceof thespeakers.The
sameproblemis not presentedin
reviewing a transcript of evidence
which can be readas quickly or as
slowly as the readerdesires.

The primary shortcomingwith
videotaperecordsis the poorquality
of manyof thebenchconferences.In
order to discern the contentsof
benchconferencesit maybe neces
sary to confer with the trial attorney.
If the appellateattorneydecidesthat
thebenchconferenceis crucial to an
issuetobepresentedon appeal,then

2 the appellateattorneycanutilize the
proceduressetforth in the civil rules
for correctingandsupplementingthe
recordon appeal.

CR 75.08, CR 75.13, CR 75.14,and
CR75.15provideavarietyof means
by which anattorneycancorrectand
supplementthe record on appeal.
Theseprocedures,of course,will in
creasethe amountof attorneyhours
thatmustbespentonthepreparation
of anappealandwill generallyresult
in somedelayin thepreparationof an
appellatebrief. Appellate courts
havethusfarbeensomewhattolerant
of the delayscausedby problemsin
the qualityof videotaperecords.

Nowthatthevideotaperecordsmake
it possible for appellatejudges to
view the demeanorof witnesses,it
remainsan open questionwhether
partieswill reapanyadvantage.Ob
viously, this aspectof videotapeap

peals is a two-edged sword.
However,thereappearto beseveral
areasof trial practice in which
videotaperecordswill substantially
aid appellatecourts in correctly
resolving a legal issue. The most
notable examplesoccur in the jury
selectionprocessand in the deter
mination of awitness’competency.

Thevideotapesin somecircuit courts
mostnotablyJeffersonCounty are
capableof depicting the entire
prospectivejury panel during the
courseof voir dire examination.
Thus,it becomesmucheasierto as
certainwhetherperemptorychallen
ges are beingusedin a racially dis
criminatorymanner. See Batsonv.
Kentucky,476 U.S.

_____,

106S.Ct.
1712,90L.Ed.2d691986.In deter
mining whethera particularjuror is
constitutionallyqualified for service
in a deathpenalty case,the United
StatesSupremeCourt hasheld that
becausethe trial judge has a first-

handability to view the demeanorof
thejurors,greatdeferenceshouldbe
given to the trial court on the issue.
SeeWninwright v. Witt, 469U.S.412,
105S.Ct.844,83L.Ed.2d8411985.
Since appellatejudges,through the
use of videotaperecords, have the
sameopportunity to view a juror’s
demeanoras the trial judge, thejus
tificationfor anydeferencetobepaid
to the trial court is substantially
diminished.

Videotaperecordsshouldalsoplace
appellatecourtsin a betterposition
to determinethe competencyof wit
nesses-- especiallychildren. A
videotapewouldenabletheviewerto
more accurately determinethe
witness’ level of understanding,intel
ligence and communicative skills.
The demeanorof the witness in a
competencysituation is obviously
critical to acorrectresolutionto the
legal issue. The videotapenot only
allows the viewer to observethe
demeanorof the witness, but also
permitsavery precisedetermination
to be madeas to the witness’ com
prehensionof questionsandeventhe
time it takesto answerthequestions.
Thesameaccuracyis not necessarily
assuredby the use of the transcript
which merely lists the questionand
answerssequentiallywithout giving
anyreferenceto the amountof time
it takesthewitnessto respond.Thus,
there appearsto be a distinct ad
vantage to the use of videotapesin
thissituation

However, these limited advantages
do not seemto outweightheobvious
disadvantagesthat are visited upon
appellateadvocates. Simply too
muchtime is consumedin reviewing
"deadtime", in attemptingto fmdcer
tain passageson numeroussix hour
tapesandin trying to discerngarbled
testimonyandinaudiblebenchcon
ferences.

Beforepassingit is importantto note
a recentruling by the UnitedStates
District Court for the EasternDis
trict of Kentucky in McOueenv.
Scroggv,File No. 87-192. Theques
tion presentedwas whether that
Court would be willing to accepta
videotapeof somestatepost-convic
tionhearingsin lieu of a transcriptof
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those proceedings. While the
Magistrate acknowledgedthat the
moveto videotapedrecordsmightbe
"laudible in its purposesof economy
andefficiency", theMagistraterecog
nizedthat the lower "federal courts
havenot madethe necessaryadjust
mentin technologyto accommodate
this system of recording." The
Magistratewent on to statethat he
hadbeeninformedby a spokesper
son for the Sixth Circuit "without
qualificationthat videotapesarenot
acceptableas part of an appeal
record." Accordingly, the
Magistrate orderedthe Attorney
General’sOffice to transcribetheen
tirety of thepost-convictionhearings.

It is truethat the video agehasbeen
usheredin upon the promise of
economyandefficiencyin theappel
lateprocess.However,it hasbecome
clearthatthesavingsonthefrontend
are all but negatedby the inordinate

consumptionof attorney hours
during the appellateprocessitself.
Furthermore,it is alsoclear thatthe
federal courts will not accept
videotapedrecords in lieu of
transcriptsthus ultimatelyrequiring
the expenditureof moneywhichwas
savedon thefront end.

Time will be the final arbiter of
whetheror not the initial economy
andefficiencyof videotapedrecords
will outweigh the disadvantagesof
videotapeappealsandthe inordinate
burden placedon appellateadvo
catesby thoseappeals. Staytuned.

FrankHeft
JeffersonDistrict PublicDefender
502587-3800

TimothyT. Riddell
Chief AppellateSection
502564-5223

FUTURE
SEMINARS

DPA 202B
CONFERENCE

October19,1987
Hyatt Regency
Lexington

5TH DPA TRIAL
PRACTICE INSTITUTE

November3-7, 1987
Richmond

DPA INVESTIGATOR
TRAINING

November8 - 10, 1987
BarrenRiverStatePark

KACDL CRIMINAL LAW
SEMINAR

December4, 1987
LexingtonMarriott Resort

16TH ANNUAL DPA
SEMINAR

June5 - 7, 1988
QualityInn Riverfront
Covington

MORE INFORMATION

For more information about these
seminars,contact:

Ed Monahan
502 564-5258

sentiaLRegistrationwill.be limited.
5TH [PA Mark yOur calendarsnow.

Nationalfacultywill bepresentersatTRIAL theInstitute. The faculty include:

Deryl Dantzler,Professorof LawPRA at MercerLaw SchoolandDeanof
theNationalCriminal DefenseCol

I NSTiTUTE lege in Macon, Georgia;JoeGuas
taferro, actor, communicationsex
pert andformer AssistantDeanof
the GoodmanSchoolof Dramaat
DePaulUniversityin Chicago;Judy
Clarke, ExecutiveDirector o the

DPA will conductits 5th Trial Prac- SanDiegoFederalDefenders;John
dcc Institute at EasternKentucky Delgado,a NorthCarolinacriminal
University in Richmond from defenselawyer and former public
November3 - 7, 1987. defender;CharlieCoy, a Richmond

criminal defense lawyer and past
Presentationsand demonstrations Presidentof theKBA, anciBobCar-
will be on courtroomcommunica- ran, a Covington criminal defense
don,preparationandtheory of the lawyer andPublic Advocacycorn
case,groupvoir dire,Openingstate- missionmember.
ment,direct examination,cross-ex
amination,cross-examinationof cx- This kind of intensivetrainingis by
pert,andclosingargument. far themostbeneficialtrainingavail

able for the practicing criminal
Everyparticipantwill performeach defenselawyer.
of theseaspectsof atrial in asmall
groupwith critiquesfromtwo facul- Further information is available
ty members. Eachparticipantwill from:
bevideotapedfor review.

Ed Monahan
This is a workingseminarwith pre- Directorof Training
parationandactiveparticipation cs- 502 564-5258.
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Op/nIon

Has a Child BeenMolested?
A psychiatristarguesfor reforms in the way child sexualabusecasesare investigated

by Lee Coleman,M.D.
The following copyrightedarticle appeared

in the July 1986 edition of the California Lawi,er
and has been reprinted here with permission of the

California Lawyer. No additional reproduction
of this article is allowed without the written consent

of the Gilifornia Lawi,er.

"Innocentuntil proven guilty." It’s a sacredprinciple of
our legal system,andonewe havefor the most part lived
up to. Until recently, that is. In thepastfew yearswe have
abandonedthis principle in casesof allegedchild sexual
abuse.

Particularlynoteworthy in such casesis the cozy rela
tionship betweenlaw enforcementand psychiatry.Police
andprosecutorshave traditionally thumbedtheir nosesat
psychiatry,but now theseformerenemiesare dedicated
allies in the war on child sexual abuse. The tools of
psychiatrymay not beworth muchwhenit comesto mens
rea, but theyare reliable so the argumentseemsto go
whenit comesto determiningif a child hasbeenmolested
and finding out who did it.

Perhapsthe most perniciousaspectof our handlingof
such cases-andthesingle most importantreasonthesys.
tern is doing a terrible job at getting at the truth-is the
direct importation into investigations and court pro
ceedingsof the idea that "children don’t lie aboutsexual
abuse."

Wheredid investigatorsget suchan idea?From the "ex
perts." in hundredsof workshopsfor police, protective
serviceworkers and prosecutors,the leading lights from
psychiatry, psychologyand social work are training in
vestigatorsto believethat whenit comesto allegedsexual
abuse,the child’s statementsare unimpeachable.

ignoredat such workshopsis the fact that the experts
developedtheir ideasby studyingincestin intact families,
while the major arena of false allegations is divorce/
custody battles.In the former thechild may be pressured
to drop a true accusation,but in the latter the pressure
may go the other way-to "remember"something that
neverhappened.Theyoungchild may easilybeled to the
point of sincerely believing in things that did not take
place.

Armed, nonetheless,with the belief that underno cir
cumstanceswould a child claim to have been molested
unlessit were true, child protectionagenciesare ready to
senda child for "therapy"beforeany kind of thoroughin
vestigationhasbeendone.Evenworse,thoseinterviewing
a child allegedly molested whether investigators or
therapistsfrequently manipulatethe child. They do so
becausetheydo not take very seriouslythepossibility of a
false allegation. Let us look at why this is happening.

if "childrendon’t lie" aboutsexualabuse,thenit follows
that a child may be askedleadingandsuggestivequestions
about possiblemolestation, urged to pretendwith dolls,
and rewardedfor statementsindicating abuse,with no

dangerthat a child maystray from the truth. Any denials
of abusemerelyindicate that the"yukky secrets"are hard
to tell andthat the abusermust havethreatenedthe child
into silence.

As a result of such thinking, the "sensitiveand caring"
professionalpusheseven harder until the child complies
and offers up information aboutsexual exploitation. My
own study of audio- and video-taped interviews with
children indicates that this is how the claptrap about
"sataniccults" andmurdershassurfacedin placeslike Jor
dan, Minnesota, Bakersfield, and the McMartin Pre
School in ManhattanBeach.

Three possibilities
If it is not true that children never "lie" about sexual

abuse,it is true thatsuch a thingis ratherunlikely. But this
missesthe point. When it comes to a child’s statements
about sexual victimization, there are not two ppssibili.
ties-lyingor telling thetruth-butthree.A child maybe
neither lying nor telling the truth. A child, particularlya
very young one, may say what he or she believess true,
even thoughit is not the truth.

Expertsdeveloped
their ideasby studying

incest in intact
families.

At first blush, thisseemsa ratherunlikely possibility, to
say the least. A child believes in sexualabusewhich has
not taken place?I would certainly be skeptical of suchan
idea if I hadn’t had a chance to seehow children are being
manipulated by adult interviewers-sometimesby a
police officer or protectiveserviceworker, sometimesby
a mental healthprofessional-whohave beentrained to
believe that those who really care and are sufficiently
skilled at their work will help thechild talk aboutsexual
abuse.

Consider what such methodology does to a case in
which the child hasbeenmanipulatedbefore the police or
child protectionworker arrives.Especially whendivorce
andchild custody disputesare taking place, it is a tragic
fact thatcertain parents either deliberately createfalseac
cusations,or interpret a child’s problemsas "subtleclues"
to child sexual abuse. Everything from nightmaresto
temper tantrums is being listed by the expertsassigns that
should alert parents to the possibility of sexual abuse.

-35-



Has a Child Been Molested?continued

Thus, when an investigatorfirst contactsa child, it s
crucial that all possibilities be considered.Instead, too
oftena judgmentis reachedoncethe child’s statementsare
heard,howeverinconsistentthey may be. The investiga.
tion effectively grinds to a halt, because"childrendon’t lie
aboutsexualabuse."All that is left is for thejudge to give
thejuvenile court’sstampof approval.The possibility that
the child may have beenmanipulatedby anadult with an
axe to grind is not takenseriously.

By the time the child has been interviewed several
times, the statementsmay become increasinglyembel.
lished, andany chanceto help the child, stick to what he
remembersis lost forever. The child now believeshe has
beenmolested,becauseso many adultsbelieve the same
thing and seemso pleasedwith the child for sayingso.

The useof dolls andotherplay materials is a powerful
techniquefor confoundingthis problem. Considerthedif
ficulties inherentin using play materialsto get at thetruth.
Childrenusedolls, puppetsor drawingsto makestories-
not to stick to the facts. Why are such techniques
nonethelessbeing used in fact-finding investigations?
Becauseour legal systemhas naively turned to the child
therapists,who have used play therapyfor decades.But
using play techniquesin therapyis one thin& usingsuch
techniquesin legal investigationsis quite another.Even
worse is the resultwhen the adult interviewer is already
convincedthat sexual abusehas takenplaceand perhaps
unwittingly usesplay methodsto coax some "evidence"
from the child.

The possibility that the
child may have been
manipulated by an

adult with an axe to
grind is not taken

seriously.

deciding whethera child is competentto testify must
focus on theissue of independentrecall. Is thechild capable
of sticking to whathe can remember,or hasprior training
contaminatedhis ability to do so?

Third, our juvenile court proceduresare in urgent need
of major review. The vast majority of child sexual abuse
allegationsarenot prosecutedcriminally but arehandled
in juvenile court, wheretradition dictatesthatjudgesrely
heavily on caseworkevaluations.It is especiallyherethat
an accusedpersonmay be consideredguilty until proven
innocent. Judges,acting in good faith, assumethat the
child protectionsystemis doinga good job of unbiasedin
vestigation.This faith is misplaced,given the biasesthat
currentlypervadeour .countychild protectionagencies.

Fourth, ourchild protectionsystemwill needto alter its
currentpractices.Its primary mistake hasbeenplacingso
much trust in the experts.By now themistakenideasfrom
mentalhealthare rootedin the very foundationsof our in
vestigativeagencies.While I don’t see this reform coming
soonor easily, nothingless than a massiveretrainingwill
be necessary.Justas in other kinds of investigations,the
primary role of unbiasedfact-finding must be established,
with no reliance on "examinations"from mental health
professionals.Whateverpsychiatryandrelateddisciplines
are good for, they do no good,and much harm, whenit
comesto gettingat the truth.

If psychiatryhasno examinationsto determineif a child
hasbeenmolested,andhasno examinationsto determine
if the accusedperson is a child molester, then our con
tinued relianceon psychiatrywill only adda new form of
child abuse,onein whichwesubject thevery childrenwe
aim to protect to manipulations they are powerlessto
resist.

Four reforms
Awarenessof theseproblemsleadsdirectly to the kinds

of legal reforms neededto bring somesenseof proportion
to protectingchildren from sexualexploitation.

First, all contactswith thechild must be eithervideo- or
audiotaped.Taping preservesa record not only of what
the child says, but of the i;tterviewer behavior. Such a
record will not only sparethechild repeatedinterviews;it
will alsogive countycounsel,district attorneys,defenseat
torneys, judges, and juries an opportunity to study
whethera child’s statementsseemspontaneousor the pro
duct of manipulation.

Second, a child’s competenceto testify must be ex
arninedin a morethoroughway than ii is at present.With
few exceptions,children as youngas 4 are being found
competentif theycan tell thedifferencebetweenthe truth
and a lie. But such awarenessis irrelevant if a child has
beenso manipulatedby adults that he l’elieves something
happened which did not happen. Judges faced with

Berkeleyp±i,d:iafriI Lee Coleman, M.D., wrote tho,1t the ,,e of
;;tich,uihii in the courtroomin his 1 $4 book The Reign of Error.

.. -*1
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AskCorrections

TO CORRECTIONS:

In manyconversationsthatI havehad
with Correctionsstaff and with my
clientswhohavebeenin statecorrec
tional facilities I have heardterms
like Normal Maximum Expiration
Date, Adjusted Maximum Expira
tion Date and ConditionalRelease
Date. Whatarethesetermsandhow
are theycalculated?

TO READER:

Theseareterms used to describe a
resident’sreleasedate from Correc
tions if he was to servehis sentence
without paroleor court order. Each
of the threedatesare calculateddif
ferently. To determinea resident’s
NORMAL MAXIMUM EXPIRA
TION DATE take the datehewasac
tually received by the Corrections
Cabinetandaddto that datehistotal
timeto serve.A personreceivedby
Correctionson September1, 1987,
with afour-yearsentencewouldhave
a NORMAL MAXIMUM EXPIRA
TION DATE of September 1, 1991.;
To determine a resident’s AD
JUSTED MAXIMUM EXPIRA
TION DATE, take the date he is
receivedby Corrections,addto this
date histotal time to serveandthen
subtractfrom this date anyjail dine
creditedtowardhis sentence.Using
the previous example, the resident
receivedon September1, 1987with a
four-yearsentencehada NORMAL
MAXIMUM EXPIRATION DATE
of September1, 1991, he hadbeen
creditedwith six monthsjail credit.
Subtract the six monthsfrom Sep
tember1, 1991 andhis ADJUSTED
MAXIMUM EXPIRATION DATE is
March 1, 1991. Time spent in jail
shall count as time in prison. KRS
Chapter532.1203. A resident’s
CONDITIONAL RELEASE DATE

is his ADJUSTED MAXIMUM EX
PIRATION DATE lesshisgoodtime.
KRS Chapter197.0451. A resi
dentupon admissionto Corrections
is given the maximum amountof
good time he can earn on his sen
tence.Thisamountsto one-fourthof
histotal timeto serve. Usingtheex
ample,theresidentreceivedby Cor
rections has a four-year sentence.
Upon admissionhe has subtracted
from his ADJUSTED MAXIMUM
EXPIRATION DATE of March 1,
1991,oneyearwhich is hismaximum
good time he canearnon afour-year
sentence.Thisgives him a CONDI
TIONAL RELEASE DATE of March
1, 1990. A resident’sCONDmON
AL RELEASE DATE canchangedue
to lossof good timeor the awaid of
meritorious good time pursuantto
KRS Chapter197.0453.

TO CORRECTIONS:

In thelastgeneralassemblyalawwas
passedwhich set out specificparole
eligibility dates. Could you please
provide mewith ashort list of those
crimesandtheparoleeligibility date?

TO READER.

For the crimes of murder,
manslaughterfirst-degree,rapefirst-
degree,sodomyfirst-degree,assault
first-degree,kidnapping where
there is serious physical injury or
death,arson first-degreewhere
there is seriousphysical injury or
death,criminal attempt,criminal
solicitation,or criminalconspiracyto
commit any of the previouslylisted
capital offensesor ClassA felonies
which involve seriousphysicalinjury
or deathof the victim andwerecom
mitted after July 15, 1986, parole
eligibility is as follows: If your client
is sentencedto a number of years,

your clientmustserveone-halfof that
term of yearsminusjail time before
being eligible to be considered for
parole. If your client issentencedto
asentenceof life for oneof theabove
listed crimes, parole eligibility is
twelve yearsminusjail time.

TO CORRECTIONS:

Many timesaftermy clienthasbeen
in prisonfor awhile hewill write me
concerningan error in his jail time
computation. Sometimesafter a
review of the jail records,therehas
beenan error. Is thereany way to
correctthiserrorshortof goingback
before the court requesting an
amendedjudgment?

TO READER:

If the error in jail computationis a
pre-judgmenterror, documentation
of suchchange,in writing, signedby
the court is required. If the error in
jail computationis a post-judgment
error, the error can be correctedby
Offender Records,Corrections
Cabinet.

All questionsfor this columnshould
be sentto David E. Nora4 Director,
DefenseServicesDivision, Depart
mentofFublicAdvocacy,151Elkhorn
Court, Frankfort, Kentucky40601. If
youhavequestionsnotyetaddressed
in this column,feelfree to call either
BettyLou Vaughnat 502 564-2433
orDaveNoratat 502 564-5223.

Betty LouVaughn
Offender Records Supervisor
Departmentof Corrections
502 564-2433

BicrrY LOU VAUGHN
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Forensic ScienceNews

A SERIOUS AND
COMMON ERROR IN
BLOOD ALCOHOL
LEVELS?
In my practice as a
Consulting
Pharmacologist and
Toxicologist, I am
frequently consulted by
attorneys with cases
that have a common
theme; their client has
been involved in a
serious automobile
accident, and the blood
alcohol analysis
performed in the
hospital is very high,
typically above a 020%.
Yet the attorneys are
convinced that the
client is telling the truth
when he relates that he
has had only several
drinks. The clients are
usually very credible,
and support this claim
with the testimony of a
number of witnesses.

As a resultof a particularlystriking
casein Orlando,Florida, I now un
derstandwhy thissituationcanoccur
andhowthe falsehigh blood alcohol
readingis produced. After putting
forwardthefactsandourexplanation

in that case,attorneyTom LaGrone
andI were ableto convincethejury
to disregarda 0.234blood alcohol
concentrationandawardhisclient a
verylargeverdictfor injuriessuffered
in an automobile-truckaccident.

One Can Drink
and not

be

What are the
questionable assumptions

that connect the two?
What does a

"blood alcohol level"
really mean?

While the explanationis new, it is
basedon knownandacceptedscien
tific principles.

The typical client hassufferedmajor
injuries in the accident. As his
musclecells ruptureanddecompose,
theyliberatelargeamountsof an en
zymeinto the blood stream. These
clientsarethenadministeredaresus

1. F

citation fluid containinga particular
chemical compound. When the
client’s blood is withdrawnandsent
to the laboratory for analysis for
bloodalcohol,thereis a reactionbe
tweentheenzyme,thischemical,and
theotheringredientsin thebloodal
cohol analysistest kit to producethe
same chemical, NADH, that is
producedby alcohol’s reactionwith
the test reagents. A false high al
coholreadingresultsfrom thisinter
action.

The enzymaticbloodalcohol testing
machinesthataresusceptibleto this
problemarecommonin alargenum
ber of different hospitals,including
HumanaUniversity Hospital in
Louisville. This particularproblem
doesnot occur,however,with thegas
chromatographyanalysisusedby the
Kentucky State Police and some
other toxicologylaboratories.

I wouldbeinterestedin hearingfrom
attorneyswhohavecasesthatmayfit
this fact pattern. By working
together,I hopethat we will beable
to avoidtheinjusticethatcouldresult
from the erroneousconclusionthat
their clientwas impairedby alcohol.

JonathanD. Cowan,Ph.D.
MedicalResources
P.O.Box 364
Prospect,KY 40059
502 228-1552

JuATHAN COWAN

Evaluuion, Testimohy,
Visuals, Questioti Lists, arttl

tWgatfoti Aids for
CI4AI and Criminal Cases.

AithoroI n on th Tiw Cotij&., Rdaiion
Iktt,.,, I3looJ Akj,ol Conc.pitr,uj,,n ,ind

1flll¼UrCfl. br I O5 rcvii,’n ob Ersr in Dc.
cne 01 Drunk Driving Case,, nnj Co.;,,

r. A t’,,pncr on tT,ftn Shop C,ct. The Bar.
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Jonathan D. Cowan, Ph.D.
Medical Resources
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502 228-1552LottivjIte
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Casesof Note...InBrief

DUI IMPROPER STOPPING
Statev. Vaughn

448Sold915 La.App. 1984

The court held that the following
evidencefrom the police officer
failed to establishreasonablecause
to stop the defendant for DUI:

1 thedriverswayed6inchesinto the
otherlanefor 10feet;

2thedriverswayedwithin hisown
lane. L’L at 916.

HGN TEST INADMISSIBLE/
DESTRUCTION OF EVIDENCE

People v.Loomis
203 Cal.Rptr.767 Cal.Super1984

The court determinedthat the
opinionof thepoliceofficerbasedon
the "horizontal gaze nystagmus"test
that the defendanthad a particular
bloodalcohol level was inadmissible
in this DUI case. The test testimony
was inadmissiblesincethe reliability
of this scientific methodwas not es
tablished,andthequalificationof the
policeofficer on this testwasnot suf
ficiently established,andsincethere
was no indication of generalaccep
tancein the scientific communityof
the nystagmustest asan indicator of
bloodalcoholleveL

Additionally, the court orderedthe
prosecutorto disclosethenamesand
addressesof all personspresentat
the time of arrest andincarceration.
The police officer testified that he
was accompaniedby a citizen "ride-
along," and the nameof that "ride-
along" wasdestroyedto avoidincon
venienceto thatcitizen andto avoid
subpoenaof thatperson. Theappel
late court ruled that the deliberate
destructionof therecordof theiden
tity of the citizen-witnessdeprived

thedefendantof dueprocessandre
quireddismissalof the complaint.

SeealsoPeople v.Vega,496 N.E.2d
501 Ill.App. 1986 wherethe court
determinedtherewas aninadequate
foundationfor the admissionof the
testimonyregardingtheresultsof the
"HGN" test.

EXCESSIVE SENTENCE
Messex v.Commonwealth

Ky.App.- S.W.2d- Oct. 17,
1986

Thedefendantwasfoundguiltyof the
underlyingoffenseof theft by unlaw
fully taking of 6 shirts anda pair of
socks from adepartmentstore. The
jurysentencedhim to 1year. Hewas
thenfound guilty of being a 1stde
greePFOandsentencedto 15 years.

TheCourtreverseddueto thefailure
of the judge to admonishthe jury
prior to separationunderRCr 9.70.
JudgeMiller concurredin aseparate
opinion and stated: ‘I concurwith
the majority opinion. I furtherob
serve that I would remandthis case
for dismissal,as the prosecutionof
thispetty offense,resultingin amiii
imum sentenceof ten years [KRS
532.0808],isagrossviolation of the
Eighth Amendment. Any govern
ment which treatsits citizensthusly
will doubtlesssuffer calamity."

OBTAINING PSI
Lanp v.Commonwealth.

Ky.App. unpublished 3/13/87

Thecourtheldthatonceadefendant
is permittedto readandinspecthis
PSI, its confidentialityis waived,and
the defendantfrom that point is en
titled to be furnishedwith a copy of
it.

WITHDRAWAL OF PLEA
Courtney v.Commonwealth,

Ky.App. unpublished4/10/87

The court ruled the defendantdid
not have the right to withdraw his
pleaof guilty whenthetrial judgedid
notfollow thepleaagreementrecom
mendation.

JudgeDyche concurredin the
decisionbut separatelyexpresseda
real practical concernwith this
result: "Although I fmd no constitu
tionalviolation or abuseof discretion
in the trial court’s actions,
widespreaduse of such a practice
mightbring anabrupthalt to all ‘plea
bargaining.’ Such a result, though
unintended,could not be leneficial
to ourcourt system.

The dispositionof criminal charges
by agreement between the
prosecutorand the accused,some
timeslooselycalled‘pleabargaining,’
is an essentialcomponentof the ad
ministrationof justice. Properly ad
ministered,it is to be encouraged.If
everycriminalchargeweresubjected
to afull-scaletrial, theStatesandthe
FederalGovernmentwould needto
multiply by manytimesthenumberof
judgesandcourtfacilities.

Santobellov. NewYork, 404 U.S.
257,2601971."

DISCLOSUREOF INFORMANT
Slemmonsv.Commonwealth,

Ky.App. unpublished4/10/87

The Court held that the Common
wealthwas requiredto revealthein
formant’sidentity in this case"since
it is undisputedthat the informant’s
testimony was highly relevant and
might have confirmed appellant’s
claim of entrapment...." The
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evidencewas as follows: "Here,con
flicting evidencewas adduced.Ap
pellant testified that he was
entrappedby the informant, that
both he and the informant were
presentin anundercoverofficer’s car
at the time the first transactionoc
curred,and that the informant was
alsopresentin anadjacentcarduring
the secondtransaction. The com
monwealthadducedevidence,by
contrast,that the informant was not
presentatthesecondtransactionand
that, althoughthe informant wassit
ting in anadjacentcar atthe time of
the first transaction,he did not wit
nessthat transactiondue to the
covertmannerin which it was con
ducted. However,we notethat it is
uncontrovertedthat theinformantat
leastarrangedthe first drugtransac
tion, andthatthe commonwealthad
duced no evidencebearing on
appellant’sdefenseof entrapment."

Moore v.Commonwealth,
Ky.App. unpublished4/24/87

Thedefendantwas found guilty of 2
counts of theft by deceptionover
$100,and of beinga 1st degreePFO.
Shewas sentencedto 1 yearon each
theft charge,and this sentencewas
enhancedto 10 years. The Courtaf
firmed on anAndersbrief.

JudgeMifier dissented,stating: "In
view of KRS 532.0807,I would
remandthiscasefor ahearingon the
questionof disproportionatepunish
ment. See Solem v.Helm, 463 U.S.
277, 103 S.Ct. 3001, 77 L.Ed.2d 637
1983; Hart v.Coiner,483 F.2d 136
4th Cir. 1973,cert. denied,415U.S.
938 1974; U.S. CONST. amend.
VIII; KY CONST. 11."

INEFFECTIVE ASSISTANCE
/PFO

Lane v.Commonwealth,
Ky.App. unpublished5/1/87

The defendantwas sentencedto 15
years as a 1st degree PFO. The
defendantfiled anRCr 11.42motion
alleging his trial counselineffective
for failure to properlypreservethe
fact that thestatefiled to proveanes
sential element of the FF0 convic
tion, the defendant’s ageon the date
of the commissionof the prior of-

fense. The Court determinedthat
the defendant’sconvictionhadto be
reversedsincehedid not receiveef
fective assistanceof counsel: "The
two-prongstandardfor reviewingef
fectiveassistanceof counselsetforth
in Stricklandv. Washington,466U.S.
6681984,wasadoptedin Kentucky
in Hopewell v.Commonwealth,
Ky.App., 687 S.W.2d 153 1985,
whereit wasstated:

First, theremust be a finding of an
errorin performanceby the counsel,
andsecondly,theremustbeafmdung
that prejudiceresultedfrom that
errorwhichhadan adverseeffect on
thejudgment.citationomitted.Id.
at154.

It hasalreadybeendeterminedthat
appellant’s trial counselmade the
error of failing to properlypreserve
an issue for appealand that such
failure resultedin the conviction
beingaffirmeddespiteits beingun
supportedby sufficientevidence.As
such,appellanthassatisfiedbothre
quirementsof Hopewell,supra.

In overrulingappellant’s RCr 11.42
motion, the trial court stated that
‘objection at the time of trial would
have resultedin the court permitting
the Commonwealthto provide the
missingdetail.’ This finding is clear
ly erroneousandmust be set aside.
CR 52.01. The question is not
whether the Commonwealthcould
have proven its case,but rather,
whetherit did prove everyelement
beyond a reasonabledoubt. KRS
500.070. In this instancethe Com
monwealthsimplyfailed in itsburden
of proof, and the chargecannotbe
retried. See Hobbs v.Common
wealth, Ky., 655 S.W.2d 472, 473
1983."

DUI: INSUFFICIENTEVIDENCE
State v.Elmourablt

373N.W.2d 290 Minn. 1985

The policestoppedthe defendant for
exceedingthespeedlimit by 13 mph.
Therewas nothingerratic aboutthe
operationof thejeep. Therewasthe
smell of alcohol on the defendant’s
breath,andbehindhis tintedglasses
the officer observedglassy and
bloodshoteyes. Thedefendnthadan
unsteadygait in walking to thepolice
car. At thepolicestation,the defen
dant performedthe dexterity tests
normally. Theofficer testifiedthatin
heropinionthe defendantwasunder
the influence. The defendant tea-
tilled to many stresseshe wasendur
ing the night he was pickedup, and
thathehadabout1beerthatevening.
The appellatecourt found this
evidenceinsufficient to convict:

Theseare thekind of issuesthat this
court, with rare exception,hasalways
left to a jury. We conclude,however,
thatthisis oneofthoserareexceptions.
Evenwith thecredenceto begiventhe
state’scase, the uniquefactsand cir
cumstanceshere, particularly in their
various combinations, require us to
conclude that the state’s prooffalls
short of proof beyonda reaonable
doubt.

Id. at294.

Ed Monahan
AssistantPublicAdvocate
TrainingDirector
502 564.5258
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Book Review
Enemies and How to Love Them

ENEMIES
and How to Love Them

by Gerald A. Vanderhaar
Twenty-ThirdPublications,_1985,

Mystic, Conn. $S. 95.

The realityof ourexistenceis thatwe
live in a very imperfect world of bate
andfear, of injustice, crime,war, and
death. it is aworld in which distrust
of neighborreigns.We have -- out of
"practicalnecessity"--erecteddefen
sesagainstunwantedint-’ders: we
hidebehindwalls of nationality,raceS
status,privacy,pragmatism,andself-
righteousness Fçr thousandsof
years,wehaveunderctocdthisas the
only "practical" way of life. Other
wise, the storehousesof our civiliza
tion andselfhoodwould be overrun
by enemies.

Nearly two millenia ago, a poor
youngmannamedJesustaught,and
lived by, an alternatestrategy. He
urged the practice of loving one’s
neighboratall times,evenwhenone’s
neighborwasan "enemy." Thisseem
ingly impractical, and even insane,
programhasbeenpracticedsuccess
fully by visionariessuchasSt.Francis
of Assisi,PeterWaldo,the Quakers,
MohondasGandhi, and Martin
LutherKing, Jr. This programmay
offer thesolealternativeto ourdeter
minedcoursetowardworld annihila
tion.

This is the centralmessageof an ex
cellentbookby GerardVanderhaar.
The authoris a professorof religion
and peace studies at Christian
BrothersCollegein Memphis,Ten
nessee,andhe is an activist in non
violence and international peace
movements.

To combat the delusion that the
strategyof love of enemiescannot

work,Vanderhaarsprinkleshisbook
liberally with anecdotesshowing it
working in situationswherethe nor
mal, "safe" courseof action failed.
For example, 73-year-old Louise
Degrafinriedmetanescapedconvict
in her homein 1984. He had a shot
guntrainedon her husband,but she
met him with Christiancharity and
fearlessness,offering him breakfast
and a prayer. Afterwards,the con
vict surrenderedpeacefullyto the
police. Meanwhile, two other es
capeeswere met by a 59-year-old
manwho had taken the precaution of
arminghimself. They took his gun,
killed him, stole his car, and kid
nappedhiswife.

In Enemies,the lessonis that our
habitualpracticeof creating,nurtur
ing, andopposingenemiesonly ser
vesto keep us in astatemuch like that
of Nazi Germany, ruled by fear and
hatr. The urgencyof findinganal
tenativeto nuclearself-destruction
inipels us to turn from our fear and
hatred of "them." We need to
developsuccessfulnegotiatingtech
niques which involve separating the
"opponent" from the issues. By be
havingas aloving person,ratherthan
as an enemy,onedevelopspersonal
powerrecognizedas apeacemaking

XXIII
Twenty-Third Publications

Order Department
P.O. Box 180

Mystic, CT 06355
1-203-536-2511

Call Toll Free: 1-800-321-0411

tool in psychotherapy. By putting
oneselfin the other’s shoes,one is
freedto discoverthewin-win solution
to conificts. By facingconflictshead
on with love, instead of with the
natural fight-or-flee reaction, the
successfulnegotiator converts him
selfand the world aroundhim into
"thekingdomof heaven."

Vanderhaar dissects -- both
psychologicallyandhistorically --the
practice of hatred, of foe-making,of
placingblameon scapegoats,andof
projecting our insecurities upon
others--all to avoid facingthe enemy
within. Resolvingto love ourselves
and our world, instead of judging,
leadsus to re-evaluate all our prac
tices,suchas capital punishment,the
treatmentof accusedsandconvicts,
competitionwith ourpeers, andour
mannerof dealingwith adversaries,
suchasjudgesandopposingcounseL
There arenumerousencouragingex
amples,insights, and practicalsug
gestionsfoundin Enemiesof benefit
to everyone with competitive,con
tentious lives --which means
everyone.

Michael Friend
RoedererFarmCenter
LaGrange,Kentucky

ENLItSdUd IIfV, ft
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Paducah Resignations

MorrisEaton,AssistantPublicAdvocate,joinedtheof
fice February24, 1987. He is a1986 graduateof South
Illinois University.

Rex Duff, AssistantPublicAdvocate,joinedthe office
December1, 1986. He is a 1985graduate of Ohio Nor
thernPettittCollegeof Law.

Transfers:
John Haistead,on September1, 1987,
will transferfrom theSomersettrial of
fice to the Northpoint post-convic
lion/trial office.

Richie Bottoms, formerly of the
Northpoint Office, resignedon
May 16, 1987 to begin private
practicein Harrodsburg.

Steve Owens,formerly Directing
Attorney of the Pikeville Of
flce,resignedon May 29,1987 to
go into private practice in
PikevillewithAttorneyKelseyE.
Friend.

Ken Taylor, formerly Directing
Attorney of the Northpoint Of
fice, resignedon June30,1987 to
go into private practice in
Nicholasville with Daugherty,
ThomasandTaylor.

NormanBennett,formerlyof the
PikevilleOffice, resignedonJuly
15,1987 to go into privateprac
tice in JohnsonCountywith At
torney CharlesK. Belhasen.

Bill Chambliss, formerly of the
StantOnOffice resignedonMay 1,
1987 to transferto the Attorney
General’sOffice, Utility Inter
ventionSectionin Frankfort.

Promotions:

Allison Connelly was appointedthe
Director of the Northpoint trial office
on July 16, 1987.

Jim Cox was appointedtheDirector of
theSomersetoffice onJuly 1, 1987.

L to R Morris Eaton,RexDuff
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George Nicholas RichardMiller

15TH ANNUAL

I DPA SEMINAR

COMPLETED
200personsattendedthe2112dayAn
nual Public Defender TrainingSemi
narin Louisville. Nationalfacultywere
PaulCramer of Conflict Management
Inc., Carol Grant and Marc Kurzman
of Minnesota. Other faculty included
SixthCircuitJudgeNathanielR. Jones,
Todd Megibow, Scott Doyle of the
KSPLab, Dr. GennaroVito ofUniver
sity of Louisville, Mike Wright, Frank
Haddad,Jr.,RichardMiller of Cabinet
of Human Resources,Vince Aprile,
Charlie Coy, Rick Receveur, Gary
Johnson,Tim McCall, Bette Niemi,
Dr. Jonathan Cowan, Dr. George
Nichols II, Bifi Stewart,PaulPhillips,
JoAnneYanish, FrankJewell, David
Niehaus,Judge Richard Fitzgerald,
JoeLeibson,Jack Mudd, JusticeChar
les Leibson,and David Skilton.

DPA investigatorsspenta day of train
ing on sexabusecasesand ethics.

Thanksto all thosethatmadethesemi
nar a success.Don’t miss nextyear’s
seminartobeheldJune5-7, 1988atthe
Quality Inn Riverviewin Covington.

JudgesJoeLeibson,RichardFitzgerald,
Jack Mudd

Marc Kurzman CarolGrant Capt.DavidSkilton ScottDoyle
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We republish this photograph of the Court
of Appeals’ Judges with their names.

In theJune, 1987publication ofTheAdvocate.therewasan interviewwith ChiefJudgeWilliam HowertonofKentucicy’sCourt
ofAppealswhichwasfollowedby an Opinion oftheFlorida CourtofAppealsconcerningthe needfor moreappellatejudgesin
Florida. TheFlorida opinionwasincludedas an exampleofonecourt’s responsetothatcourt’sperceptionsofits caseloadand
wasnotintendedto bea comparisonof caseloadsofFlorida’s andKentucky’sappellatecaseloads.TheDepartmentofPublic
Advocacyregretsanyunintentionalinterpretationcausedby thesetwo articles.

Paul F. Isaacs
PublicAdvocate
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