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RITA WARD

" RitaWard is an advocate in the truest
sense of the word. She believes that

vigorous advocacy of her client’s".

position is the most effective means

of arriving at the truth and achieving -

- a fair result in a judicial proceeding.
As a specialist in the area of law per-
taining to juveniles and the mentally
ill, Rita does her best to insure that
her clients receive all the protections
and benefits of due process, despite
the constant pressures from social
workers, prosecutors, judges, doc-
tors, and family members who seek to
circumvent those rights in the name
of expediency and administrative
convenience.

Rita joined the Jefferson District
Public Defender’s Office in Louis-
ville in January, 1984. She served as
a staff attorney in that office’s
Juvenile Division for 2 1/2 years. In
May of this year, she was assigned to
the office’s Mental Inquest Division.
A native of Loogootee, Indiana, she
holds both a Master’s Degree in
Education and a Bachelor of Science
Degree from Indiana State-Univer-
sity. She received her Law Degree
from the University of Louisville.

Before coming to the Louisville of-
fice, Rita taught high school in rural
Indiana for over nine years. As a
teacher, Rita was known for her in-
novative approach to instruction,
which placed an emphasis on student
creativity. Always popular with her
students, Rita’s teaching accomplish-
ments foreshadowed her client-
oriented approach in her legal prac-

tice. She continued to teach full time
while she was in law school.

.Helping a child client can be tremen-

dously rewarding, but like many

. . juvenile defenders, Rita has a love-

hate relationship with the juvenile

" system. She points out that: "If you
-, look at the juvenile court system, it is

supposedly designed to help kids, but
in the end what often happens is that

~ children suffer because of the
- system’s failures. For example, with

status offenders, instead of providing
adequate financial resources to deal
with complex social and familial
problems, the system goes for the
quick fix: incarceration in jails, youth
camps, or mental hospitals.”

"Children have many rights under the
Juvenile Code, but the system often
ignores those rights and treats
children in a punitive way. We have
a special court for kids because they
need a different approach to treat-
ment than adults, yet when children
come to Juvenile Court, they are held
to adult standards. If children donot
measure up to the Court’s often un-
realistic expectations, they are often
punished for the very behavior which
the system is supposed to treat."

During her first months handling civil
commitment cases, Rita has found
that the treatment of the mentally ill
in the justice system is strikingly
similar to that of children. "Persons
alleged to be mentally ill have a lot of
rights on paper, but it is difficult to
enforce them. Mental hospitals are
the dumping ground for the power-
less, especially the elderly and
children."

The recent federal court ruling in
Doe v, Austin, which provides that
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the mentally retarded are entitled to
the same due process rights as the
mentally ill prior to institutionaliza-
tion, will add approximately 300
cases to her current case load, which
exceeds 1,000 cases per year. Rita
finds these mental retardation cases
to be especially challenging. "In
theory, the mentally retarded should
almost always be acquitted because
the law requires that a jury find that
the patient can benefit from treat-
ment before a commitment can take
place. Since retardation is usually a
fixed, genetic condition, these in-
dividuals can rarely improve through
treatment, but the jury will usually go
ahead and commit because there
simply are not many alternative
placements outside of institutions
available to mentally retarded
citizens." -

Rita sums up mental inquest ad-
vocacy as "frustrating, but worth it."
Psychology has been a special inter-
est of hers for many years and her
current practice enables her to com-
bine her love for psychology and the
law in a very unique way.

Despite her demanding job, Rita
manages a very full and active per-
sonal life. Sports and music both play
a big role. She coaches a girls’ bas-
ketball team for a local parochial
school and still finds time to sponsor
a special needs foster child. She is
usually the brainchild behind the
Louisville office’s social events. Both
professionally and personally, Rita
Ward is truly an asset as a public
defender.

Pete Schuler
Jefferson District
Public Defender
(502) 587-3800
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Former Public Advocate Speaks

Written Interview with Jack Emory Farley

Jack Emory Farley was
the second Public

_ Advocate of Kentucky,

serving from March 1,
1975 until September
30, 1983. In a profound

~ sense, the Department

of Public Advocacy -
(DPA) bears his -
personal mark. During
his eight years of
service, he directed the
growth of the office
from a small agency
with few resources to a
state-wide managed
system that began to
cover the cases with a
substantially increased
full-time effort. Jackis
remembered for his
philosophical
commitment to serving
the needs of indigents,
as well as his
courageous efforts in
dealing with a nearly
unyielding legislature.

Jack now works in Tampa as 2 senior
staff attorney with Florida’s Second
District Court of Appeals covering
fourteen counties with a population
of over three million people. Their

appellate caseload averages 3,300
cases per year.

With the passage of time and the
breadth of geography, Jack shares his
views with The Advocate in this writ-
ten interview.

: From y(”mrvmany years of service as
. Public Advocate and from your

perspective now, whatrole do you see
the Department playing in the
criminal justice system in Kentucky?

The Department’s role in Kentucky’s
criminal justice system is the same
now asitshould have beeninthe past:
it must be an equal partner with the
courts and the prosecution. One
cannot be enhanced or diminished
without affecting the other two. For
example, when Kentucky’s district
courts were created the public ad-
vocacy system should have been ex-
panded commensurately to meet the
needs of clients in the new forums.
Kentucky had a real opportunity to
breathe life into the Argersinger re-
quirement that every person accused
of even a misdemeanor was entitled
to and should be provided with an at-
torney. When the legislature did
respond with funding for a full-time

- staff, the Brown administration

would not allow us to hire them.
Thus Kentucky missed these oppor-
tunities to close the gap between con-
stitutional principle and reality.

Nevertheless, the Department must
continue to push hard to create such
future opportunities to serve its
clients and then see, through all avail-
able legal means, that the oppor-
tunities are perceived and acted
upon by the General Assembly. Of
course this cannot happen without
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continued efforts to educate the elec-
torate about the services to which
they are constitutionally entitled.

Looking at the structure of the DPA
in Kentucky and comparing it to
other public defender structures in
states across the country, how do you
view Kentucky’s DPA structure?

The DPA’s organizational structure
is sound. It is premised on a strong
central office which furnishes super-
vision, training, resources, support
functions and funding, along with a
hierarchic field organization which
directly provides or coordinates the
delivery of advocacy services on a
county and regional basis. This
provides a much better framework
for expanding and improving the
delivery of advocacy services to the
client than does a fragmented system
such as Florida’s which is purely
county oriented. The very strength of
the system, however, may also be a
weakness in one respect. It is not
conducive to the development of
local citizens’ groups aware of and
vocal about the need for more and
better services, and these groups are



much needed if the quest for addi-
tional funding is to be satisfied.

The death penalty has been a viable
sentence in the state of Kentucky for
more than 10 years now. How do you
see it affecting the ability of the
Department to deliver services at all
levels as compared to other states
with public defender programs and
active death penalty sentencing?

Interesting that you should say the
death penalty is viable. Regretfully,
it has been in effect these past ten
years. In addition to the moral
poverty of the death penalty it soaks
up an inordinate amount of person-
nel and money resources. It truly
cripples the Department in its efforts
to provide advocacy services to all
persons who are eligible. Kentucky’s
citizens, and particularly its legisla-
ture, must be made to realize that if
they persist in demanding the death
penalty as a punishment for crime
then they must provide the resources
to achieve the proper constitutional
balance between prosecution and
defense of persons accused of capital
crimes, or else the quality of life
which we have taken so long to build
and paid so dearly to maintain will be
substantially diminished or even lost
altogether. Of course, I believe the
very existence and use of the death
penalty detracts immensely from our
quality of life. But what I am saying
is that if the majority persists in
having it they must be fair about it and
make available the resources to
provide competent legal repre-
sentation to all accused persons who
face such an awful fate. Like some
other states, Florida has chosen to es-
tablish a separate agency, with full-
time staff attorneys and an elaborate
system of paid volunteer counsel, to
provide legal services to death
clients, but the costs are very high and
many informed observers believe
even these measures are too meager.
Too many clients are forced to face
the possibility of a death sentence
with inadequate lawyers who are
often poorly trained, badly
motivated, shabbily paid, or all three.

How do you view the role of the
Public Advocacy Commission as
compared to structures in other

states with public defender
programs?

The Public Advocacy Commission
was not conceived as the answer to all
the problems of providing competent
advocacy services to all eligible Ken-
tuckians, but we thought it would
belp. Then Secretary of Justice, Neil
J. Welch, thought it would bridle the
DPA and provide needed ad-
ministrative oversight and review.
(For myself, I thought he exercised
about as much oversight and review
as we could stand.) Thoped the Com-
mission would act as a sounding
board and advocacy group to support

COMMONWEALTH OF KENTUCKY
OFFICE OF PUBLIC DEFEN‘DE.R
625 Leawood Drive. -
_ Frankfor’_t‘40601
Commonwealth of Kentucky

OFFICE FOR PUBLIC ADVOCACY

State Office Building Annex /™

Frankfort, Kentucky 406£A

. and extol the mission of the public ad-
vocacy system with the General As-
sembly, the Kentucky criminal justice
system, and the public. And thisidea
was much touted by the expertsin the
National Legal Aid and Defender
Association and the American Bar
Association. Some of my most
trenchant critics, however, opined
there were not twelve personsin Ken-
tucky who cared enough about the
DPA'’s mission to serve on the Com-
mission, but I believed such persons
did exist and I still do. Whether they
all serve on the Commission, I don’t
know, but certainly the notion of
having such a Commission seemed
like a good idea at the time, and it still
is. It seems to me our original con-
cept was and is the most appropriate
and useful role for the commission,
namely, to be proactive on behalf of

the public advocacy system and its
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mission. It must be both sword and
shield to insure that competent ad-
vocacy services are provided to all
eligible Kentuckians. To the extent
that the DPA remains underfunded
and understaffed, and clients remain
unserved or underserved, the Com-
mission has failed to realize its full
potential.

The DPA has been consistently un-
derfunded at all levels. How do you
view this underfunding now that you
stand at a distance and have the
perspective of other programs in
other states?

From my thousand mile vantage
point it is probably safe (and coward-
ly) to say that the DPA may never be
fully funded, certainly not to the -
levels that I or most readers would
consider adequate. But we cannot
cease to cajole and persuade all those

~ who will listen that the public ad-

vocacy system not only needs, but is
worthy of much greater public sup-
port. Inadequate funding for public
advocacy systems is a universal
problem. Even Florida, which is so
widely perceived as a bountiful land,
is plagued with the problems of too
few defenders for too many cases,
and too little money allocated to
make much improvement. Our
regional appellate defender recently
moved to withdraw as counsel in 276
pending appeals because he simply
had nobody to write the briefs. Each
county’s chief public defender, even
though elected, complains about in-
adequate funding, small staffs, not
enough office space, and the like, and
the legislature is not doing much to
help. Each Florida county shares a
much bigger burden for funding its
local public defender system than in
Kentucky but no county makes it a
high priority. Thus, the problems
multiply.

How do you think the public
defender system in Kentucky can
better utilize attorneys?

Iamsstill convinced that the approach
we used in Southeast Kentucky, the
SEPAR project, is the most effective
and cfficient way to use the DPA’s
human resources, that is, group the
counties into regions sized according



tocaseload, and provide regional and
satellite offices with full-time staff at-
torneys, investigators, paralegals,
secretaries and social workers, as-
sisted by a regional panel of private
practitioners to be appointed in mul-
tiple defendant and conflict cases.
Because of funding limitations, Paul
Isaacs has apparently emphasized
. the local contract systems approach
which we started with but at best this
is only a stopgap measure. I agree
that more lawyers in private practice
must be encouraged and excited to
participate in the public advocacy
system but the major service delivery
mechanism should be the full-time
staff. ' T

hours, with low pay, and have per-
severed to see that justice is done.
The greatest weakness, if it can be
called that, is the Department’s lack
of understanding and support from
the general public and the justice sys-
tem.

Continued education is the key to en-
hancing these strengths and
diminishing this weakness. By this I
mean educationin the broadest sense
as well as the technical sense.
Elementary schoo! children should
be more thoroughly taught about our
democracy and its Constitution as
early as the fourth grade. Civics

From your view, what are the
strengths and weaknesses of the
Department and how can the
strengths be increased and the weak-
nesses decreased?

The greatest strength of the Ken-
tucky public advocacy system is the
loyalty, experience, and commitment
of the DPA’s employees, many of
whom have been with the DPA for
more than ten years, and their devo-
tion to the ideal of providing superior
advocacy services to all eligible Ken-
tuckians. And I would also com-
mend the many lawyers in private
practice who have labored over the
years to provide high quality repre-
sentation to their indigent clients.
These lawyers have endured long

courses in high school must notbe the
dull, lifeless, and boring waste of time
they have so often been. We must
teach and test for cognition of con-
stitutional awareness and respon-
sibility at both elementary and secon-
dary levels. If we continue to insist
that students be taught and learn
more about our freedoms and
privileges as Americans perhaps a fu-
ture state public defender will not
have to be asked, as I was, by a dis-
believing member of a county fiscal
court: "Do you mean our county
must provide money to defend the
man who stole my chickens?"

Any other thoughts that you might
have?
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Someone has said that history will
judge our time by the way we have
treated children and others who can-
not help themselves. Let us resolve
that history will not judge us harshly
because we have perceived the
problems and have brought all our
energies to bear in solving them. Let
us all continue to work without ceas-
ing to provide and demand the
highest quality public advocacy ser-
vices for all eligible persons where
they are and when they need them.

Jack Emory Farley

On May 7, 1987, Colorado
Governor Romer granted an
unconditional pardon to Jim
Bresnahan. Bresnahan
stabbed his parents to ‘
death when he was 16,
pleaded guilty, and
received concurrent life
sentences. A poor student
before his conviction, he
began studying while in
prison, and after he was
paroled in 1977 finished
college and then medical
school. As a doctor he now
treats migrant workers at the
Earlimart Clinic near Visalia.
United States District Court
Judge John Kane, his
former attorney, said of him,
“l knew he had the
intellectual capacity to be a
doctor. My concern was
that society would never let
him. That's why | say it's
inspiring. To think that a
16-year-old convict with two
life sentences could end up
as a physician practicing
internal medicine is a
severe blow to anyone’s
cynicism." - Article from the
May 4, 1987, Los Angeles
Daily Journal.




On July 1, 1987,
Kentucky’s new unified
Juvenile Code became
law and clearly
established the
responsibilities for
providing counsel to
those persons, adults
and minors, involved in
the Juvenile Justice
system. The new code
further delineates the
responsibilities of the
Department of Public
Advocacy to provide
counsel to indigent
parties in Juvenile
Court proceedings.

KRS 610.010 (1) specifically states
that the Juvenile Court must
"[e]xplain to the child, parent, guar-
dian, or person exercising custody
control" over the child "their respec-
tive rights to counsel” and to ap-
pointed counsel if unable to obtain
counsel for the child. This section of
the code also provides that unless
specified under other provisions of
the code, the court may appoint
counsel for the parent, guardian, or
person exercising custodial control.
KRS 610.010(7) further states that
the court may order parents to pay
for the child’s counsel if the court
determines the parents are able to
pay for the attorney.

The Department of Public Advocacy
has the responsibility to provide
counsel to all indigent parties in

3
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DPA Responsibilities Under New
Juvenile Code

juvenile court unless the code specifi-
cally provides otherwise, which it
does in two statutes which will be dis-
cussed later. The Department is
responsible for providing counsel in
cases involving allegations that the
child is: a status offender (Chapter
630), a public offender (Chapter
635), a youthful offender (Chapter
640), or in need of involuntary
hospitalization in a mental health
hospital (Chapter 645)

In cases involving allegations that a
child is dependent, neglected, or

.-‘

not afford counsel. The code
provides that "local private counsel"
shall be appointed by the court and
that the Cabinet for Finance and Ad-
ministration shall pay the fee. The
maximum fee is $500 unless the case
is finally disposed of in district court
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abused, the child and his parent or
person exercising custodial control

have the right to separate counsel
and to appointed counsel if they can-

PAUL F. ISAACS

in which case the maximum fee is
$250. (KRS 620.100)

Cases relating to the termination of
parental rights are heard in Circuit
Court, and in any involuntary action, -
a guardian ad litem must be ap-
pointed for the child and the fee shall
be paid for by the Cabinet for
Finance and Administration. - In-
digent parents are also entitled to -
counsel in the same cases and the fees
are to be paid in the same manner. In
both situations the maximum fee is

$500. (KRS 625.080)

Nothing in the statutes prevents-
private attorneys who are participat-
ingin local public advocacy programs
from participating in dependent,
neglected, or abused casés or in-
voluntary termination of parental
rights cases, except that the Cabinet
for Finance and Administration will
be the agency responsible for the fees
in these cases. The full-time offices
of the Department of Public Ad-
vocacy will not be involved in de-
pendency, neglect, or abuse and ter-
mination of parental rights cases
since the statute clearly refers to
"local private counsel” except in very
limited cases where the court cannot
secure the assistance of "local private
counsel."

Paul F. Isaacs
Public Advocate
(502) 564-5213




Y\ Kentucky Association of
;) Criminal Defense Lawyers

BURL McCOY

KENTUCKY LAWYERS FORM CRIMINAL DEFENSE ASSOCIATION AND OFFER CRIMINAL
DEFENSE TRAINING

The Kentucky Association of Criminal Defense Lawyers organizational meeting, chaired by Ernie Lewis was held
ona cold evening on January 19, 1987. This meeting was based on a meeting of the National Association of Criminal
Defense Lawyers in Chicago, Illinois, attended by Gail Robinson. At this first meeting, goals and priorities were
discussed and various committees established. This organization is needed so the public, local community and the
legislature can be well informed about criminal laws as viewed from the vantage of the criminal defense bar. After
numerous organizational meetings throughout this year, KACDL is ready for you, the Kentucky criminal defense
lawyer, to join. Its purpose is to foster, maintain and
encourage a high standard of integrity, independence
- and expertise for the criminal defense lawyer. KACDL
strives for justice, respect and dignity for criminal
defense lawyers, defendants and the entire criminal jus-
tice system. KACDL's officers, all outstanding trial
lawyers, are: President Frank Haddad, President Elect
Bill Johnson, Vice-President Maria Ransdell,
Secretary Allen Holbrook and Treasurer Ed Monahan.

A KACDL one day seminar is planned for Friday,
December 4, 1987 at the Marriott in Lexington, Ken-
tucky. The seminar will feature Al Kreiger, a national-
ly renowned criminal defense lawyer, along with
Representative Joe Clark, Big Bill Johnson, Senator
Mike Moloney and Representative Ernesto Scorsone,
all prominent Kentucky criminal defense lawyers. Mr.
Krieger will speak on cross-examination and expert wit-
nesses. KACDL is also developing committees on
Amicus briefs, establishing a brief bank and practical
publications.

Join now! Make a commitment to be in the forefront
of this organization, so you will be able to influence the
future development of criminal law in the Common-
wealth of Kentucky. Participate in an association to
work to solve problems common to all those who prac-
tice criminal defense law, whether they be public
defenders or private practitioners. It is time that
criminal lawyers in Kentucky had a feeling of
camaraderie. Only through a strong voice and large
number can we force the system to recognize the rights
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of our clients and our own right to defend those clients. A strong and vigorous criminal defense
bar is essential to a free society. You will soon be receiving applications in the mail, or you may
write to:

Membership Committee, ~Kentucky Association of Criminal Defense Lawyers P.0.Box 674
Lexington, Kentucky 40586

Join now, we will have strength in numbers.

R. Burl McCoy Chairman, KACDL Membership Committee McCoy, Baker & Newcomer 322
West Second Street  Lexington, Kentucky 40502-1114  (606) 254-6363




Protection and Advocacy

REPRESENTING THE
DEVELOPMENTALLY
DISABLED OFFENDER

While the term devélopmcntal dlS
ability encompasses many dis-

“abilities, this article will focus |-

primarily on the person with mental
" retardation who becomes involved in
"the criminal justice system. In com-
parison to the general population
studies have shown a dispropor-
" tionality high percentage of prison in-
mates with mental retardation. The
percentage of inmate populations
with mental retardation varies from
3.6% to 30%. This is significant in
that estimates of people with mental
retardation in the general population
range from less than 1.5% to 3%.

These figures should by no means be
interpreted as indicating a connec-
tion between mental retardation and
criminality. Rather, they indicate
there is a problem with the assistance
available to people with mental retar-
dation. There is a breakdown in ser-
vices available for developing
employment skills, basic living skills,
and judgment. Research has
demonstrated that the majority of of-
fenders with mental retardation have
only a limited education, are either
unemployed or underemployed, live
on welfare or minimum incomes and
are typically members of minority

groups.

People with mental retardation are
frequently at a disadvantage, espe-
cially once they enter the criminal
justice system. It may be enlighten-
ing to consider the following indica-
tions of differential treatment:

- People with retardation may not un-
derstand the implications of Miranda

rights.

- They often confess quickly, reacting
to friendly questions or saying what
they think a person wants to hear.

- Preparation of the case may be

- hampered by communication dif-
‘ ﬁculties.—li-“ : '

- The condition of mental retardation

might not be obvious to the court,

~ prosecutor or defense attorney.

- People with retardation often plead
guilty more readily than non-
retarded people.

- Plea bargains do not usually result
in reduced charges for the retarded
offender.

- Appeals of conviction and post-
conviction relief are rarely re-
quested.

- Pretrial psychological examinations
and presentence testing are re-
quested only 25% and 20% of the
time respectively.

- Probation and other diversionary,
non-institutional programs are used
less frequently with offenders with
retardation.

-Inprison, the offender with retarda-
tion has limited parole opportunities,
resulting from slower adjustment and
learning of regulations.

- Rehabilitation programs are rarely
utilized by offenders with retardation
because of their fear of exposing their
limitations.

- Offenders with retardation serve,
on the average, two to three years
longer than other prisoners for the
same offense.




Recognizing the difficulties people
with developmental disabilities have
with the criminal justice system, a
program was developed in Nebraska.
Crime and Community, Inc., an or-
ganization designed to address the
needs of developmentally disabled
offenders, developed a program
which is designed to address their
unique needs. Crime and Com-
munity focuses on people with
developmental disabilities who do
not have violent behavior and are in-
carcerated or are at risk of contact
with the criminal justice system. The
program is called the Individual Jus-
tice Plan (IJP).

The IJP model requires: holding the
individual accountable for his/her be-
havior; utilizing agency expertise
and services; cost effectiveness;
needs assessment of the perpetrator;
placing responsibility for habilitation
and rehabilitation with the local com-
munity; promoting citizen aware-
ness; and avoiding incarceration.

The IJP concept is based upon the
belief that an individual can change,
grow and realize his/her potential.
The plan is designed to require that
the offender has an active role in
developing the plan. The plan in es-
sence is an alternative to incatcera-
tion, but if the personis incarcerated,
it is intended to assist in correcting
behavior and preventing recidivism.

When developing an IJP, there are six
themes that must be considered: ac-
countability for illegal behavior;
competency of the individual to con-
trol behavior; due process; least
restrictive alternative; normalization
(helping the individual to obtain an
existence as close to normal as pos-
sible); and control versus incarcera-
tion. Further, in developing the plan,
specific areas of a person’s life must
be evaluated. These include:
residential setting, vocational, educa-
tion, social/recreational, money
management, family, medical
psychological/psychiatric advocate,
transportation, and restitution.

The purpose of the reviewis to deter-
mine if there are any deficiencies in
services or in the person’s adaptive

skills. After this review, the team
develops a plan which addresses
areas of need in light of the central
themes. In order to evaluate the
myriad needs and programs, it is
necessary that the team consist of
professionals and volunteers who are
knowledgeable about both the of-
fender and the services in the com-
munity.

Nebraska is not the only state which
has developed a model for meeting
the needs of offenders with develop-
mental disabilities. But the prac-
titioner in Michigan should be aware
that there is no similar system in this
state. It is possible, however, to
develop an equivalent plan for the in-

dividual client. For example, if coun-

sel learns that professionals and
volunteers are involved in a specific

area of the offender’s life, these

people could be contacted to assist in

preparation of an individualized plan -

to submit to the court.
Sample Case

Ron is 23-years-old with mental
retardation. When he was a juvenile,
he allegedly started his family’s house
on fire and molested two of his
nieces.

Ron’s family placed him in a boy’s
academy for high school. When he
turned 18 he moved home, living with
his father, sister and her four children
(two of who he had allegedly
molested).

Upon his return home, Ron began
special education classes. Shortly,
thereafter, he was found in the
bathroom molesting another student.
Ron was charged with third degree
criminal sexual conduct. His attor-
ney requested a forensic examina-
tion, as he questioned Ron’s com-
petency to stand trial. Ron’s attorney
requested an independent evaluation
by a specialist in mental retardation,
with expertise in evaluating com-
prehension of appropriate sexual be-
havior.

The forensic center psychiatrist
found Ron capable of understanding
the proceedings and assisting coun-
sel. Ron pled guilty and was sen-
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tenced to one year probation. Spe-
cial conditions of probation required
counseling and placement in a group
home to provide the type of environ-
ment recommended by the specialist.

The purpose of this case illustration
is to examine the possibilities avail-
able for a developmentally disabled
offender with a model equivalent to
the IJP. Ron could have been receiv-
ing a host of services prior to the time
of the offense. His juvenile history
indicated that he was at risk of being
involved with the criminal justice sys-
tem. A plan could have been
developed prior to the actual involve-
ment.

Instead, Ron had no contact with
community mental health until after
the offense. The only programming
he received was special education at
a school 40 miles from his home, yet
full evaluation of his past history
pointed out obvious concerns.
Professionals, from community men-
tal health, special education, and the
juvenile court diversion program
would have met with Ron’s family
while he was a juvenile to review fac-
tors in his life to guarantee ap-
propriately designed services.
However, the lack of a program prior
to the commission of the offense does
not prevent the development of a
plan after the crime.

With an IJP-like program, providers
could agree on the assistance neces-
sary to alleviate Ron’s maladaptive
behavior. A review of available ser-
vices in his community would lead to
a possible plan developed by special
education staff, community mental
health, his parole officer and the
specialist who evaluated Ron for the
court. Inreviewing areas of deficien-
cy, the group could develop an ap-
propriate group home placement,
special education or vocational
program, and a behavioral manage-
ment program. All of the services
would be coordinated to achieve the
same goal, while each provider assist-
ing Ron would be specializing in
development of skills relevant to
their area of expertise.

Without an IJP model in Michigan, it
is still possible for an attorney to



develop a plan to submit to the court.
The overriding force in the court’s
decision to order counseling and a
group home placement for Ron was
that his attorney provided the court
with pertinent information concern-
ing his disability. A creative attorney
can educate him/herself about the
services the client is receiving (or ser-
vices that are available). After find-
ing out about these services, the at-
torney should request that the
professionals develop a plan similar
to the IJP. After the development of
such a plan, the attorney can then
present it to the court at any stage of

the proceeding from the bail request

to the sentencing brief.. - - -

‘In reprcsenting the devcl(;pmentélly,

disabled offender, the defense attor-

“~ney shouldn’t overlook available -
- defense strategies. Some strategies
_are obvious and others are only ap-

parent to people who work with the
developmentally disabled popula-
tion, ' '

At the onset the attorney should con-
stder issues of competence to stand
trial and criminal responsibility. Fur-
ther, it is necessary to determine the
offender’s ability to form the specific
intent necessary for the commission
of the alleged offense.

While an attorney has no control over
the client’s initial contact with the
police, particular concern should be
paid to that contact. Of particular
importance are issues dealing with

confessions, search and seizure, and
voluntary waiver of fifth and sixth

amendment protections. A case
study is illustrative:

Barry, a client with‘ mental retarda-
tion was charged with calling his ex-
employer with a bomb threat. Prior
to his arrest the police interrogated
Barry. After being questioned for a
long period of time, he finally con-
fessed. !

Barry’s court-appointed attorney
was someone who was representing
him in an unrelated matter. The at-
torney soon discovered that during

“interrogation, Barry had handed the
- attorney’s business card to the police.
“The attorney also talked to Barry’s

community mental health case

 manager. ‘She told him that Barry
.would confess to anything if he
" thought it would please an authority
. figure. The case manager offered to
. have the staff psyc?;n

hologist evaluate
Barry. T

At a motion to quash the confession,
the psychologist testified that while
Barry has a relatively high IQ, he has
deficiencies in adaptive skills. Two
of his major problems were his eager-
ness to please people and his at-
tempts to act like he understands
concepts which are beyond his cogni-
tive level. In her opinion, Barry could
not have understood any of the rights
he waived. Further, he would have
confessed to anything if he thought it
would please the officer. The motion

to suppress was granted. Without
the confession, the prosecutor
dropped the charges.

The above case is illustrative of op-
tions available to every defense attor-
ney. Counsel should doubt the
voluntariness of any confession made
by a developmentally disabled client
prior to the appointment of an attor-
ney.

The attorney representing a client
with a developmental disability must
be creative in his/her advocacy and
must never take for granted that pro-
cedural defenses are not available
based on a reading of initial facts.
The state of the law regarding the
developmentally disabled becomes
more intricate on almost a daily basis.
The practitioner must never overlook
other professionals involved with
his/her client.

Mary Swift is a graduate of Thomas
Cooley Law School. She has served
as area supervisor and staff attorney
for the Michigan Protection and Ad-
vocacy Service in the Upper Penin-
sula for more than four years. Her
address is 220 W. Washington, Suite
520 D-f, Marquette, MI 49855 (906)
228-5910.

Reprinted with permission of the
author, Mary Swift. This article ap-
peared in the January, 1987
Michigan Bar Journal.
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CALL CRIS BROWN AT (502) 564-5245
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DEPARTMENT OF PUBLIC ADVOCACY

151 ELKHORN COURT
FRANKFORT, KENTUCKY 40601
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West's Review

A Review of the Published Opinions of the

Kentucky Supreme Court

Kentucky Court of Appeals
United States Supreme Court

KENTUCKY SUPREME
COURT

WANTON ENDANGERMENT -

- 34 K.LS 7 at17 (June 11,1987) - =

" Two KSP officer went to Clemons’ -
‘home to serve a juvenile petition and

take Clemons’ son into custody.
Clemons, however, pointed a loaded
rifle at the officers and made various
threatening remarks. Clemons was
subsequently charged and convicted
of two counts of first degree wanton
endangerment.

On appeal, the Court of Appeals
reversed Clemons’ convictions, hold-
ing that some act other than the mere
pointing of a loaded firearm was
necessary to constitute 1st degree
wanton endangerment. The Ken-
tucky Supreme Court reversed the
Court of Appeals. The Court
reasoned that such an act may
demonstrate the statutory elements
of "extreme indifference to the value
of human life" and "a substantial
danger of serious physu;al injury to

another person” since "[p]ointing a
firearm at a police officer who is in
the performance of his duties will
result in a confrontation in which
gunfire is dxstmctly possible.” The
Court’s reasoning leaves open the
possibility that pointing a loaded gun
under other circumstances may not
be wanton endangerment. Justice
Vance dissented.

EXPERT OPINION ON UL-
TIMATE ISSUE
Hester v, Commonwealth

34 K.L.S.7 at 21 (June 11, 1987)
The Court reversed Hester’s convic-
tions of multiple counts of first de-
gree sodomy and first degree

~ sexual abuse. At trial the Common-
" wealth introduced videotaped state-
ments of the child victims detailing
the alleged acts of sodomy and abuse.
_The children then took the stand and
, recanted their out- of-court state-
. ments

The Commonwealth then called a
sociologist, who testified that
generally children cannot provide
details of an alleged sex act "unless it
has actually happened...." The

sociologist further tcstlflcd that
children often recant allegations of
abuse "because the family has put
pressure on them...."

The Kentucky Supreme Court

reversed because "The admission of
the expert opinion was improper as
it, in effect, told the jury to believe the
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Linda K. West

story the children had initially told
and disbelieve the testimony given in
open court."

As such, the expert opinion reached
the ultimate issue in the case. The
Court found no basis for distinguish-
ing the facts before it from those in
Lantrip v. Commonwealth, Ky., 713

S.W.2d 816 (1986), which held that
expert testimony that the victim suf-
fered from "sexual abuse accom-

modation syndrome” was inadmis-

sible. '

The Court additionally held that the
videotape of the children’s prior in-
consistent statements was admissible
under Jett only after a proper foun-
dation was laid. See Gainesv. Com-
monwealth, 34 K.L.S. 3 at 28 (March
12, 1987).

KENTUCKY COURT OF
APPEALS

TRAFFICKING BY PHYSICIAN
Coleman v, Commonwealth .
34K.L.S. 6 at2 (May1,1987)

Coleman, a physician, was convicted
of trafficking based on his prescrip-
tion of Demerol for a "patient” who
told him she wanted to "get high." On
appeal, Coleman argued that his con-
viction was barred under KRS
218A.180, which permits a prac-
titioner to distribute controlled sub-
stances directly to an ultimate user.
The Court disagreed, citing the KRS
218.A.010 definition of a practitioner
as a "physician.. licensed, registered
or otherwise permitted to dis-
tribute...or to administer controlled



substances in the course of profes-
sional practice." (Emphasis added).
In the Court’s words "if a distribution
of controlled substances from a
medical doctor to an ultimate user is
not in the course of professional
practice, then it is not authorized and
isin violation of KRS 218A.140." The
Commonwealth’s proof established a
juryissue as to whether the Demerol
was prescribed by Coleman in the
course of his professional practice.

STATUTES-VAGUENESS
Raines v. Commonwealth
34K.LS.6at5 (May1,1987)

In this case, the Court rejected a void
for vagueness challenge to KRS
237.040, which delineates the offense
of criminal possession of a booby
trap. The Court noted that a statute
is void for vagueness when its terms
are "so vague that persons of common
intelligence must necessarily guess at

its meaning and differ as to its ap- -

plication” or when the statute fails "to
provide explicit standards for those
who enforce [it], thus permitting dis-
criminatory and arbitrary enforce-
ment." The use of the words "surrep-
titiously” and "covertly" in the statute
did not invalidate it.

PFO - "PRIOR FELONY"
Jones v. Commonwealth
34 K.L.S. 6 at9 (May 8,1987)

Jones was convicted of PFO based on
a prior federal sentence to treatment
under the Federal Youth Correc-
tions Act. Pursuant to the Act, Jones
was not sentenced to a definite term
of confinement but to a period of
“treatment” whose duration was to be
determined solely by the U.S. Parole
Commission. The Court of Appeals
held that this did not constitute a
prior felony conviction, i.e., a convic-
tion for which a term of imprison-
ment of one year or more was im-
posed. The Court further found "no
merit to the Commonwealth’s con-
tention that because appellant ac-
tually served three years before being
paroled, the persistent felon statute
was satisfied." The Court viewed as
important the fact that Jones’ con-

finement was for the purpose of

treatment.
SPEEDY TRIAL

Commonyealth v. Cade
34 K.L.S.7 at 2 (May 22, 1987)

In this appeal by the Commonwealth,
the Court upheld the dismissal of an
indictment based on the Kentucky
Constitution 11 speedy trial
provision. Cade was arrested in
January, 1986, and indicted in
February, 1986. When the Common-
wealth requested a continuance in
July, 1986, the trial court dismissed
the indictment. In affirming the dis-
missal, the Court of Appeals em-
phasized that the case was not a com-
plex one requiring lengthy prepara-
tion, and that the prosecutor’s
grounds for seeking the continuance
- that he had been assigned to the
case one week before the trial date -
was inadequate. The Court also
found prejudice, quoting the ruling of
the trial court that Cade "should not
be required to live under the stigma
of this indictment until such time as
the prosecutor finds it convenient to
proceed to trial." However, the
Court held that the Commonwealth
was free to reindict Cade since
"jeopardy does not attach until a jury
has been sworn."

BRUTON-REDACTED STATE-
MENT/ DUAL
REPRESENTATION

Hayes v, Commonwealth
Graham v. Commonwealth
34 K.L.S. 7 at 6 (May 19, 1987)

In these related appeals, the Court
held that the trial court denied Hayes
his right of confrontation when it per-
mitted the introduction of his non-
testifying codefendant’s out-of-court
statement incriminating Hayes. The
trial court erred in refusing to
sanitize the statement by deleting
references to Hayes. The Court of
Appeals noted that Hayes’ own con-
fession to the single theft of two pairs
of blue jeans did not interlock with
the codefendant’s statement to the
extent that the statement implicated
Hayes in an ongoing series of thefts.
As to the codefendant, Graham, the
Court held that she was not denied
effective assistance of counsel when
she and Hayes were represented by
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members of a single law firm. The
Court relied on the fact that Graham
had executed a waiver of dual repre-
sentation pursuant to RCr 8.30 and
had been advised by the trial court of
the possibility of a conflict of interest.
The Court also noted that Graham’s
trial attorney did not object to the
dual representation.

COMMONWEALTH’S NONCOM-
PLIANCE WITH PLEA BARGAIN
AGREEMENT

Shanklin v. Commonwealth
37 KLS 7AT 8 ( June 12,1987)

In this case the appellant sought
specific performance of a plea bar-

" gain agreement pursuant to which

the Commonwealth was to recom-

- mend probation. At sentencing, the

Commonwealth announced that it
could not recommend probation and
suggested that the appellant be al-
lowed to withdraw his plea. The ap-
pellant refused and demanded
specific performance of the plea bar-
gain agreement. The Court of Ap-
peals agreed that the appellant was
entitled to specific performance.
The Court cited Workman v. Com-
monwealth, Ky., 580 S.W.2d 206
(1979), for the prmc1ple that the state
should not be allowed to "welsh on its
bargain." The case was remanded for
resentencing before another judge.

UNITED STATES
SUPREME COURT

CONFESSION
Arizona v. Mauro
41 CrL 3081 (May 4,1987)

While in custody, Mauro was advised
of his Miranda rights and declined to
answer questions until a lawyer was
present. However, a request by
Mauro’s wife that she be allowed to
speak to him was granted on the con-
dition that an officer be present. The
officer observed their conversation
and taped it with a tape recorder
used in plain view. The tape was ul-
timately used at trial to rebut
Mauro’s insanity defense.



The Court held that the police’s ac-
tions did not constitute interrogation
or its functional equivalent. The
police conduct did not fall within the
Rhode Island v, Innis, 446 U.S. 291
(1980), definition of interrogation as
*any words or actions on the part of
the police (other than those normal-
ly attendant to arrest and custody)
that the police should know are
reasonably likely to elicit an in-
criminating response from the
suspect." Justices Stevens, Brennan,
Marshall, and Blackmun dissented.

RIGHT TO COUNSEL

Pennsylvania v, Finley
41 CrL 3191 (May 18,1987)

: F'uﬂey’s conviction was affirmed on

direct appeal. Finley then sought to

- bring a state post-conviction action, .

" and, in compliance with state law,

post-conviction counsel was ap--

pointed. Counsel determined that
there were no meritorious grounds
for collateral review. Counsel stated
his conclusion to the court in writing
and requested permission to
withdraw.:

Finley contended that counsel could
be permitted to withdraw only after
he complied with Anders v, Califor-
nia, 386 U.S. 738 (1967). The
Supreme Court disagreed. The
Court held that Anders applies only
when a litigant has a federal constitu-
tional right to counsel. The Court
held the Sixth Amendment right to
counsel does not apply to state post-
conviction proceedings. The Court
additionally held that the procedure
followed by Finley’s post-conviction
counsel complied with the fun-
damental fairness requirement of
due process. Justices Brennan, Mar-
shall, and Stevens dissented.

EX POST FACTO LAWS
Miller v. Florida
41 CrL 3269 (June9,1987)

Florida law provides presumptive
sentencing ranges for individual of-
fenses. At the time of Miller’s of-
fense, the presumptive sentence for
sexual battery was three and a half to
four and one half years imprison-
ment. At the time of trial, the range
has been revised upward to five and

a half to seven years imprisonment.
The increased range was applied to
Miller. A unanimous court held that
application of the new sentencing
scheme to Miller violated the

prohibition against expost facto laws.
STATUTES-OVERBREADTH
Houston, Texas v. Hill
41 CrL 3273 (June 15, 1987)

In this case the Court held that a
municipal ordinance which made it
unlawful to "in any manner...inter-
rupt any policeman in the execution
of his duty" was facially overbroad in
that it impinged upon constitutional-

- ly protected speech. The ordinance

infringed the "constitutionally

‘protected freedom of individuals ver-

ba]ly to oppose or challenge police
action.” Chief Justice Rehnqmst dis-

scntcd

Al CONFRONTATION
~ 41 CrL 3289 (June 19, 1987) -

In this case, the Court held that the
exclusion of a defendant from a hear-
ing to establish the competency of
child sex abuse victims does not vio-
late the defendant’s right of confron-
tation. The decision overturns the
decision of the Kentucky Supreme

T
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Court in Stincer v, Commonwealth,
Ky., 712 8.W.2d 939 (1986), that Stin-
cer was denied confrontation. The
U.S. Supreme Court noted that the
testimony elicited at the hearing re-
lated only to the issue of witness com-
petency, not to any substantive mat-
ter, and that any questions asked at
the competency hearing could be
asked of the witnesses at trial in the
defendant’s presence. Justices Mar-
shall, Brennan, and Stevens dis-
sented.

DOUBLE JEOPARDY
Ricketts v, Adamson
41 CrL 3322 (June 22, 1987)

Adamson plead guilty pursuant to a
plea bargain agreement under which
Adamson was to testify against his
coindictees. Adamson complied
with the agreement but refused to
again testify against the coindictees
at their retrial following reversal of
their convictions. The state then
sought to reindict Adamson, citing
language in the plea agreement that
if Ricketts refused to testify "this en-
tire agreement is null and void and
the original charge will be automati-
cally reinstated...."

The Court held that under the terms
of the plea agreement, he had waived
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any claim of double jeopardy. The
Court rejected argument that be-
cause there was a good faith dispute
as to Adamson’s obligations under
the agreement there was no knowing
and intelligent waiver of the double
jeopardy claim. Justices Brennan,
Marshall, Blackmun, and Stevens
dissented, reasoning that Adamson
had not waived his double jeopardy
protection because he had not wilful-
ly breached the agreement.

HYPNOTICALLY REFRESHED
TESTIMONY OF DEFENDANT

Rock v, Arkansas
41 CrL 3329 (June 22, 1987)

At issue in this case was whether an
accused’s right to testify may be
abrogated under a state rule exclud-
ing hypnotically refreshed testimony.
Under hypnosis, Rock recalled that
when a gun discharged killing her
husband she did not have her finger
on the trigger and that her husband
had grabbed her arm. The trial court
excluded this testimony as unreliable.
However, a firearms expert testified
that the gun was defective and prone
to fire without the trigger being
pulled.

The Court held that Arkansas’ per se
exclusion of hypnotically refreshed
testimony violated Rock’s right to
testify. The Court suggested that a
proper exclusion would rest upon a

showing by the State that "testimony
in a particular case is so unreliable
that exclusion is justified." Chief Jus-
tice Rehnquist, and Justices White,
O’Connor and Scalia dissented.

POST-ARREST SILENCE

Greer v, Miller
41 CrL 3405 (June 26, 1987)

In this case the Court held that no
violation of Doyle v. Ohio, 426 U.S.
619 (1976) occurred where a defense
objection to prosecution cross-ex-
amination of the defendant regarding
his post-arrest silence was im-
mediately sustained. The jury was
also given a curative admonition.
The Court reasoned that a Doyle
violation did not occur because the
single instance of misconduct, to
which objection was sustained, "did
not so infect the trial with unfairness
as to make the resulting conviction a
denial of due process." Justices
Brennan, Marshall, and Blackmun
dissented.

CONFLICT OF INTEREST/ INEF-
FECTIVE ASSISTANCE OF
COUNSEL

Burger v, Kemp
41 CrL 3411 (June 26, 1987)

Burger and a coindictee were repre-
sented by law partners who assisted
in preparing both cases for trial. At
their separate trials, each defendant

emphasized the greater culpability of
the other. The Supreme Court
rejected Burger’s claim that this con-
flict affected his attorney’s repre-
sentation. The Court reaffirmed the
holding of ivan, 446 U.S.
335 (1980) that prejudice will be
presumed only where an actual con-
flict affected counsel’s repre-
sentation. The Court found that the
separate trials of the defendants un-
dermined the claim of conflict.

The Court also rejected a claim of in-
effective assistance of counsel
premised on counsel’s failure to offer
mitigating - evidence “at the -
defendant’s capital sentencing hear-
ing. The Court found no fault with
counsel’s limited investigation of
mitigating evidence based on the  °
principle that "strategic choices
made after less than complete inves-
tigation are reasonable precisely to
the extent that reasonable profes-
sional judgment supports the limita-
tions on investigation." See Strick-

i , 466 U.S. 668,
690-691 (1984). Justices Blackmun,
Brennan, Marshall, and Powell dis-
sented.

Linda West
Assistant Public Advocate
Appellate Branch

(502) 564-5234




Post-Conviction

Law and Comment

KENTUCKY STATE
PENITENTIARY

‘The Kentucky State
- Penitentiaryat =
Eddyville, Kentucky .
" opened its doors in
~.1890 with a sign above -
them which read,
"Abandon hope all ye
that enter here." Today
the only maximum
security prison in the
state sits on a hill
overlooking Lake
Barkley. The original
building, which is still
used, was built by thirty
ltalian stone masons
and one hundred and
twenty-two inmates. It
cost $420,000. ltis an
impressive sight due to
its Gothic architecture
which gives it the
appearance of a castle.

" Log entries from former wardens
reflect that discipline was strict and
harsh. For example, an entry written
in the 1890's reads, "I had Prisoner
Berry, #289, brought to the mid-yard
post and shackled. After assembling
the prison population, I supervised
the administration of twenty-five
lashes. Keeper Gray wielded the
braided whip. Upon completion of
this punishment, I inquired of Berry

i

whether he was not ready to resume
hauling stone."

Prison discipline has been and
remains strict. Practices such as cor-
poral punishment and chaining in-
mates to dungeon walls have
vanished. Now an inmate can be
punished by disciplinary segregation

and loss of good time for prison rule

infractions, but only after advance
notice of the charges and a hearing,
Disciplinary segregation means
being confined to three cellhouse
which is sometimes referred to as a
jail within the prison. It generally
consists of confining an inmate to an
individual cell separate from the
general population. Each inmate in
disciplinary segregation is entitled to
exercise outside of his cell at least one
hour per day five days a week. Other
privileges such as radios and
television may also be curtailed.

Other types of restrictive confine-
ment include administrative segrega-
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tion and the administrative control
unit. Assignment to administrative
segregation may occur when an in-
vestigation is pending against an in-
mate for a serious rule infraction. An
inmate may be confined in the ad-
ministrative control unit if he
repeatedly violates institutional
rules. All inmates assigned to a
segregated unit have their status pe-
riodically reviewed from anywhere
between seven and thirty days by a
classification committee.

If there is a significant risk to an
inmate’s physical safety by being
housed among the general popula-
tion inmates, he can request or may
be placed in protective custody.
Such requests arc usually granted,
but do result in a curtailment of
privileges. Inmates in disciplinary
segregation, administrative segrega-
tion, or some other type of special
security status also have their
privileges reduced.



On an average day the Penitentiary
will house about 775 prisoners. Each
inmate has his own cell. The smallest
cells are in three cellhouse. They are
55 square feet. The largest cells are
in the newest cellhouse which is num-
ber six. They are 85 square feet.
There are presently four cell houses
in operation. One and two
cellhouses are being renovated.

An inmate’s out-of-cell time varies
according to the season. During this
time he may choose from a variety of
programs in which to participate. A
general population inmate may
spend fourteen hours a day in work
and program areas on the yard
during the summer months. Recrea-
tional activities include swimming,
basketball, weight lifting, handball,
jogging, softball and other types of
activities.

Approximately forty percent of the
population takes advantage of the job
and educational opportunities avail-
able. The majority of the jobs are in
prison industries which consists of
the furniture plant, fiberson shop,
garment factory and upholstery shop.
These jobs pay anywhere from .25 to
.65 an hour. Other jobs available in-
clude janitors, clerks, laundry
workers, kitchen workers, legal aides,
plumbers, electricians, welders,
laborers, jobs in recreation and other
program areas. These jobs pay
anywhere from .25 to $2.00 per day. -
Additionally inmates receive pay if
they are participating in an academic
program or vocational school. The
pay for these programs varies from
40 to $1.20 per day. Vocational
school programs offered are: heat-
ing and air conditioning; small en-
gines; auto body; masonry; and weld-
ing. It takes from one to two years to
complete these programs.

Students in the general academic
program are classified according to
their academic ability which ranges
from non-readers to the twelfth
grade level. Inmates in the highest
classification can obtain a GED.
Twenty inmates can participate in the
college program. Classes are taught
by faculty from Murray State Univer-
sity. Successful completion earns an
associate degree in general studies.

The purpose of offering academic
programs is to enhance the chances
of the inmate to successfully integrate
into his community upon release.

Inmates can also participate in the
following clubs or programs: AA;
substance abuse; Jaycees and
NAACP. A new program for sex of-
fenders has just begun. Additionally
prisoners are guaranteed the right to
religious freedom, medical help,
legal access, correspondence and
visitation. These rights can be
restricted for security reasons.

The staff consists of 310 employees,
208 of whom are involved in security.
Since 1890 seven employees have

been killed. Each inmate is assigned -

a caseworker who is available to as-
sist with problems regarding either
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prison life or with their families. A
caseworker can also help the inmate
to take advantage of the available
programs at the institution which was
accredited by the National
Correction’s Commission in 1983,

Hank Eddy
Assistant Public Advocate
Director, Eddyville

- DPA Post-Conviction Office

(502) 388-9755

Most of thefactual information for this
article was furnished by Tom Simpson
and Patti Webb both of whom work at




The Death Penalty

DEATH ROW = 31
PENDING = 75

THE YEAR IN REVIEW:
PART II

. IV. RAY MCCLELLAN’S CON-

VICTION AND SENTENCE -
- REVERSED

‘In the only death sentence reversed

in 1986, Ray McClellan’s case was

“"returned to Jefferson County. .
(Reversals in previous years were
James/Holland and Ward in 1985;

Ice in 1984; Moore and O’Bryan in
1982; Smith and Hudson in 1980.)
The Court’s June 12, 1986 decision
found fauit with the failure to instruct
on lesser included offenses, the
prosecutor’s conduct and, impor-
tantly, the failure to define "extreme
emotional disturbance" [EED].

a) The Disgruntled Lover and The
Heat of Passion

The Kentucky State Police Uniform
Crime Reports tell us that spouse,
lover or ex-spouse related murders
constitute approximately 15% of all
Kentucky killings. Extrapolating, it
appears that there have been 500 or
so non-negligent homicides of this
type during the first 10 years of the
life of our death penalty statute. Yet,
Ray McClellan alone was given the
death penalty for this category of kill-
ing - although three others stand guil-
ty of multiple murder involving a
girlfriend and 3 others in one case,
the husband of a girlfriend and 4
others in another, and an estranged
wife and her mother in a third. But
absent an aggravating circumstance
with independent weight (such as
multiple murder), these cases are
never treated by prosecutors, juries
or judges as death penalty cases. This

is true despite the arguable existence
of a"profit motive" in most such situa-
tions. See KRS 532.025(2) (a)(4).

Ray McClellan was convicted of kill-
ing his wife’s third husband, Gary
Stutzenberger. McClellan was Ber-

‘nadette McClellan’s fifth husband.

They argued, with Ray allegedly

_threatening her. She left and shortly

thereafter moved in with Gary. Ray
bought a rifle and followed them, his
automobile colliding with a van

_ driven by Gary. A warrant was taken

on Ray. That night Ray waited until
the early morning hours for Gary and
Bernadette to return to their apart-
ment. He knocked on the door and
said he was a police officer. Gary
opened, then shut the door. Ray
blasted the lock off. When Ber-
nadette "emerged unclothed from
beneath the bed," Ray "shot and
killed Gary, kidnapped Bernadette"
and fled to Indiana where he even-
tually surrendered. McClellan v,
Commonwealth, Ky., 7158.W.2d 464,
466 (1986).

b) First Degree Burglary

The arbitrariness in singling out Ray
McClellan for the death penalty from
hundreds of similar cases was pos-
sible only because of a fluke. Had
McClellan shot Stutzenberger in the
hall, the prosecutor couldn’t have
even asked for the death penalty.
While a murder during a burglary
(say anight entry into a home to steal)
may well be a rational and constitu-
tional aggravating circumstance, a
serious problem arises when the "in-
tent to commit a crime” is the intent
to kill. In order to pass constitutional
muster, an aggravating circumstance
[AC] must 1) "generally narrow the
class of persons eligible for the death
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penaltyand 2)...reasonably justify the
imposition of a more severe sentence
on the defendant compared to others
found guilty of murder." Zant v,
Stephens, 103 S.Ct. 2733, 2742-43
(1983). When burglary is used as an
AC and the only crime intended (if
any) is to kill the victim, the aggravat-
ing circumstance may fail both tests,
certainly the second.

¢) Sufficiency of Burglary Evidence
- Lesser Included Instructions in
Death Penalty Cases

The Court rejected McClellan’s
claim (and testimony) that he
entered Stutzenberger’s apartment
with intent to commit no crime. The
evidence was sufficient. However,
the jury could have believed his tes-
timony and, therefore, an instruction
should have been given on the lesser
included offense of criminal trespass,
"knowingly enters or remains unlaw-
fully." KRS 511.060(1). This error
was "crucial” because conviction of
the lesser offense would have barred
the death penalty.

Justices Stephenson and Winter-
sheimer dissent, with this unclear
remark: "Had McClellan testified
that he blacked out and remembered
nothing, that would be the
defendant’s theory of the case and re-
quire an appropriate instruction.
This theory is entirely subjective.”

The failure to give lesser-included in-
structions seems to be a prevalent
problem in death penalty cases. See,

£8. Y-s
695 S.W.2d 404 (1985). In fact, his-
torically the failure to give lesser-in-
cluded instructions in murder cases
was the single most commonly raised,
and .most successful, issue in death



S.Q.Q; thn

Ky.,
63 S.W. 747 (1901); Trabue v. Com-
monwealth, Ky., 66 S.W. 718 (1902);
Thomas v. Commonwealth, Ky., 86

penalty appeals.

S.W. 694 (1905); Taylor v. Common-
wealth, Ky., 90 S.W. 581 (1906);
Smith v. Commonwealth, Ky., 118
S.W. 368 (1909); Hawkins v. Com-
monwealth, Ky., 113 S.W. 1151
(1911).

d) Narrowing Function - Double
Use of Element

The Court held that under
McClellan’s circumstances, burglary
could be a valid AC consistent with
Zant. However, the Court side-
stepped one aspect of the constitu-
tional question by speculating that
McClellan may have entered with the
intent to commit a crime other than
murder (i.e., "kidnap or unlawfully
restrain his wife"). 715 S.W.2d at 472.
By blurring this issue, the meaning of
the Court’s decision is not clear.

Concurring, Justice Leibson tackles
the issue directly. "Burglary I should
not be utilized as an aggravating fac-
tor if the jury believes that the crime
that the defendant intended to com-
mit...was to shoot the victim.., Other-
wise the same criminal intent, the in-
tent to [kill]...is being utilized twice."
715 S.W.2d at 474. Cf._Boulder v,
Commonwealth, Ky., 610 S.W.2d 615
(1980); Polk v. Commonwealth, Ky.,
679 S.W.2d 231 (1984).

This "double use" of an element of the
crime has given rise to a line of cases
which ultimately will result in a
decision by the U.S. Supreme Court.

In Collins v, Lockhart, 754 F.2d 258
(8th Cir. 1985), the Court dealt with

double counting of "one aspect of the
evidence..." The 8th Circuit granted
habeas reliefin a death case "because
the pecuniary gain aggravating cir-
cumstance fails to narrow the class of
persons already guilty of robbery and
murder..." 754 F.2d at 259.

Unlike Kentucky, in Arkansas the
underlying capital offense is felony
murder, not just murder. In Collins’s
case it was robbery/ murder. One of

the aggravating circumstances was
"the capital felony was committed for
pecuniary gain."

The question...is whether the use of an
aggravating circumstance that dupli-
cates an element of the crime itself is a
violation of the 8th amendment... 754
F.2d at 263.

Justice Leibson relied on Collins in
support of an apparent 8th Amend-
ment theory. "We see no escape from
the conclusion that an aggravating
circumstance which merely repeats
an element of the underlying crime
cannot perform this narrowing func-
tion." 754 F.2d at 264. Assuming, asin
McClellan, that no additional AC is
present, the jury can’t impose the

(o

death penalty for an indoor killing
without any additional "finding that
narrows the class of those who have
committed this death-eligible crime"
(i.e., indoor killing). 754 F.2d at 264.
See also Woodard v. Sargent, 806
F.2d 153 (8th Cir. 1986); Ruiz v.
Lockhart, 806 F.2d 158 (8th Cir.
1986). Three justices of the U.S.
Supreme Court (White, Brennan and
Marshall) have indicated the issue
warrants review. See Wiley v, Missis-
sippi, 107 S.Ct. 304 (1986) and Wil-
liams v. Qhio, 107 S.Ct. 1385 (1987)
(dissents from denial of certiorari).
[Infact, afourth justice has apparent-
ly joined them as certiorari has been
granted in Lowenficld v. Butler, 41
Cr.L. 4086 (1987) as we go to press.
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"Does sentencing scheme by which
petitioner faces death, based upon
sole statutory aggravating cir-
cumstances that merely repeats ele-
ment of crime, violate Eighth
Amendment requirement that
sentencer’s discretion be directed
and limited so as to minimize risk of
arbitrary and capricious execution?"
See also, Parker v. State, 41 CrL 2282
(715/87), burglary AC doesn’t apply
when a defendant enters a dwelling
to kill.]

¢) Enhancing Function - Are "In-

side Killings" Rationally More
Serious?

Justice Leibson also argued a second

_ theory, not in issue in_Collins but ar-
- ticulated in the second prong of .

Stephens, The burglary AC "should
not be construed as qualifying mur-

dersfor the death penalty on the basis -

_of ‘situs.” Murder...on one side of a
- door should not qualify for the death

penalty where the same murder on
the other side would not. Death is not
an appropriate penalty,simply by
reason of location... This is an ar-
bitrary classification in violation of
the...[8th] Amendment..." 715 S.W.2d
at 475 (concurring).

The "homicide data" kept by DPA
contains scores of similar cases
where the death penalty was not even
sought, let alone returned, yet where
murders took place indoors and
where the defendant arguably either
entered or "remained unlawfully in a
building" with the intent to kill. KRS
511.020(1). There simplyis no "mean- .
ingful basis for distinguishing the few
cases in which [the death penaltyis]...
imposed from the many cases which
it [was]...not." Furmanyv, Georgia, 408
U.S. 236, 313 (1972) (White, J., con-
curring).

The Court didn’t, of course, conduct
a "proportionality review" here. But
the fact that there is simply "no prin-
cipaled way to distinguish”
McClellan’s case from the "many
cases in which" the prosecutor did
not seck the death penalty, Furman,
408 U.S. at 313 (White, J.), goes a
long way towards explaining the
reversal and why this case was chosen



from many as the vehicle for the long-

awaited explanation of what "extreme

emotional disturbance" is.

f) Definition of Extreme Emotional
Disturbance

After many invitations, over the
course of years, the Court finally ob-
served:

Without some standard or definition a
Jjury is left to speculate in a vacuum as
to what circumstances might or might

not constitute extreme emotional dis-
turbance. 715 S.W.2d at 467

Agreeing with the Commentary

' (1974) that EED represents "an
abandonment of the common law re- -

quirement... [of] ’sudden heat of
passion’ upon ’adequate provoca-

tion," the Court, albeit grudgingly,
finds EED "somewhat less limited in -

its application.” 715 S.W.2d at 468
See KRS 507.030. ' ,

Although its onset may be more
gradual than the "flash point" normal-
Iy associated with sudden heat of pas-
sion, nevertheless, the condition must
be a temporary disturbance of the
emotions as opposed to mental deran-

gement per se.

Extreme emotional disturbance may
reasonably be defined as follows:
YExtreme emotional disturbance is a
_ temporary state of mind so enraged, in-
flamed, or disturbed as to overcome
one’s judgment, and to cause one to
act uncontrollably from the impelling
force of the extreme emotional distur-
~ bance rather than from evil or mali-
cious purposes. It is not a mental dis-
ease in itself, and an enraged, in-
flamed, or disturbed emotional state
does not constifitte an extreme emo-
tional disturbance unless there is a
reasonable explanagtion or excuse
therefor, the reasonableness of which
is to be determined from the viewpoint
of a person in the defendant’s situation
under circumstances as defendant
believed them to be.”715 S.W.2d at
468-69.

Having said that, the Court’s specific
holdings are important: 1) in this
case, the evidence presented a jury
question. 2) The jury should be in-

structed as to the definition on retrial,
And 3) the prosecutor’s argument
equatmg EED with "sudden heat of
passion” and demandmg "specific
acts of provocation” by the victim,
should not be repeated.

Justice Leibson "disagree[d] with in-
cluding the word "uncontrollably™ in
the definition, a word which is "more
suitably" applied to "temporary in-
sanity..." 715 S.W.2d at 474.
"Wherever the evidence shows that
the defendant’s emotionally dis-
turbed state was a contributing factor
causing him to commit the criminal
act, he should be entitled to mitiga-

_tion of the degree of the offense to the

lesser degree.” Id.

Apparently, the Attorney General
agreed with Justice Leibson’s
analysis as they petitioned for

‘modification urging the Court to
- delete the word "uncontrollably”

from the EED definition. The Court
declined and denied rehearing on
September 25, 1986

g) Kidnapping -Lesser Included
Error Again

The evidence is found sufficient to
permit a jury finding that McClellan
"intended at the time of the abduction
both to terrorize Bernadette and to
hold her as a hostage." KRS 509.040.
715 S.W.2d at 469. However, the
refusal to instruct on unlawful im-
prisonment in the second degree,
KRS 509.030(1) ["under circumstan-
ces which (do not) expose that person
to a risk of serious physical injury”],
was error since McClellan "main-
tained throughout...his acts were
motivated out of love and concern for
his wife." 715 S.W.2d at 469. Justices
Wintersheimer and Stephenson dis-
agree.

Since no "incident...is claimed” sup-
porting a "risk of serious physical in-
jury [to Bernadette] in Kentucky",
rather than Indiana, noinstruction on
unlawful imprisonment in the first
degree should be given on retrial --
absent new evidence of something
that happened south of the border.

h) Unlawful Search
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McClellan rented an apartment in
the same building as Gary and Ber-
nadette the day of killing. After the
shooting, an officer entered when he
saw a door ajar and observed a cup,
a hamburger wrapper and a rifle box.
These items were seized in a sub-
sequent warrantless entry and the
prosecutor based his "laying in wait"
closing argument on this evidence.
The Court finds any error harmless
since the same argument could have
been made based on the plain view
observation of the first officer who
had exigent circumstances. 715
S.W.2d at 470-471.

i) Prosecution Misconduct - Im-
proper Cross-Examination

Ernie Jasmin, possibly the next
Commonwealth’s Attorney in Jeffer-
son County, asked the Dean of Christ
Church Cathedral if he would change
his opinion that Ray was "sincere and
sorry for his acts” if he knew Mc-
Clellan had recently said: "T killed the
wrong person.” No evidence was in-
troduced to back this up and
counsel’s mistrial motion should have
been granted. This is a common error
in death penalty and other cases. See,
£.g, Ky,
107 S.W. 342 (1908) [prior attempt to
cut victim’s throat]; Rowe v. Com-
monwealth, Ky., 269 S.W.2d 247
(1954) [unexplained knife used by
prosecutor]; Woodford v. Common-
wealth, Ky., 376 S.W.2d 526 (1964)
[alleged police chase]; Coates v.
Commonwealth, Ky., 469 S.W.2d 346
(1971) [rumors of drug trafficking].
Interestingly, the two dissenters
think, and said so, that a capital
defendant’s sincerity and remorse "is
incompetent and irrelevant”, there-
fore there was no error. 715 S.W.2d
at 475.

) Recommendation

The Court again faced the
"troublesome” question of instructing
the jury "to recommend rather than
fix the penalty..." Use of the term "is
not a sufficient ground to require
reversal of a death sentence unless
the idea of a jury recommendation is
so prevalent that it conveys the mes-



sage that the jurors awesome respon-
sibility is lessened.." 715 S.W.2d at
472,

k) Trial Judge Proportionality

The trial judge refused, except by
avowal, to hear evidence comparing
McClellan’s case with "the nature of
the acts...committed by others who
escaped the death penalty by
negotiated pleas...or by jury ver-
dicts..." The Court stated "[w]e have
held...a trial judge is authorized to
reduce the sentence... We have not
held that a trial judge must conduct a
proportionality review... That review
will be conducted by the Supreme
Court..." Contra

42 Cal.3d 308, 318 (1986) [trial judge
can strike aggravating circumstance
even when aggravating circumstance
out weighs mitigating circumstance
in interests of "proportionality and
justice"]. Finally, the Court held the
record "does not support a conten-
tion that the trial court refused to
consider...a reduction of the sen-
tence.” 715 S.W.2d at 473.

V. HALVORSEN AND WIL-
LOUGHBY DEATH SENTENCES
AFFIRMED

On December 18, 1986, a pair of
death sentences were affirmed by the
Kentucky Supreme Court (Justice
Stephenson writing) for Leif Halvor-
sen and Mitchell Willoughby [HW]
of Lexington. Each was given two
death sentences and life imprison-
ment for the January 1983 drug-re-
lated slaying of two men and a
woman. The bodies were discovered
on or near the Brooklyn Bridge on
the Jessamine-Mercer County line.

1) Recommendation

After distinguishing Caldwell v. Mis-
sissippi, 105 S.Ct. 2633 (1985), Ice v.
Commonwealth, Ky., 667 S.W.2d 671
(1984) and Ward v. Commonwealth,
Ky.,695S.W.2d 404 (1985), the Court
held: "No such minimizing of the
jury’s sense of responsibility oc-
curred in this case... We note that no
objections were made... This drum-
beat of complaint...seems to arise in
every case... We suggest that the trial

court or prosecutor, or both, em-
phasize to the jurors that the use of
the term ’recommendation’ in a
death penalty case does not, in any
fashion, diminish or lessen the
responsibility of the jury in imposing
the death penalty” [HW at 9]. Justice
Vance dissented [HWD] on this
issue. "Jurors should not be led to
believe...that they should keep the
option of the imposition of the death
penalty open by recommending it be-
cause the judge can reduce the sen-
tence if he feels it is not warranted"
[HWD at 1-2]. In fact, the prosecutor
specifically argued in voir dire and
closing: "You dorn’t set the sen-
tence..." [HWD at 2]. Interestingly,
Justice Leibson, who has written for-
cefully on this problem, did not dis-
sent. See Ward, 695 S.W.2d at 408
(Leibson, J., concurring); Skaggs v.
Commonwealth, Ky.,694 S.W.2d 672,
682 (1985) (Leibson, J., dissenting).

b) Combination Instruction

Approved is a "combination" murder
instruction "that stipulated...if the
jury was unable to determine in which
capacity each defendant had actually,
participated [accomplice or prin-
cipal], the jury could [still] find guilt
under this instruction [HW at 9-10].
First, the "combination” instruction
referred to the elements listed else-
where explaining principal/ ac-
complice liability. Second, "a verdict
cannot be attacked as... non-unani-
mous where both theories are sup-
ported by sufficient evidence. Wells
v. Commonwealth, Ky., 561 S.W.2d
85 (1978)..." [HW at 10].

c¢) Wanton Murder

"[T]here was no evidence supporting
such an instruction... In view of the

CONNIE RAY EVANS, 27, was exe-
cuted July 8 in Mississippi’s gas
chamber.

JOHN THOMPSON, 31, was executed
July 8 by lethal injection in Texas.

RICHARD LEE WHITLEY, 41, was exe-
cuted July 6 in Virginia’s electric chair.

Eighty-three persons have been put to
death since the Supreme Court rein-
stated the death penalty in 1976.

1987: Elliott Johnson, TX, 624; Jimmy Wingo. LA,
6/16; Jimmy Glass, LA, 812; Alvin Mocre, LA, 69; Ben-
jamin Berry, LA, 8/7; William Boyd Tucker, GA, 5/29;
Anthony Williams, TX, 5/28; Richard Tucker, GA, 522,
Earl Johnaon, MS, 5/20: Joseph Mulligan, GA, §15;
Eliseo Moreno, TX, 3/4; Ramon Hernandez, TX, 1/30.

1968; Richard Andrade, TX. 12/18; Michael Wayne
Evans, TX, 12/4; John William Rock, NC, 9/19; Chester
Lee Wicker, TX, 8726; Larry Smith, TX, 822; Randy
vynn Woolls, TX, 820; Michael Marnell Smith, VA,
7/31; Jerome Bowden, GA, 624; Kenneth Brock, TX,
6/19; Rudy Ramos Esquivel, TX, 6/9; Ronald J.
Straight, FL. 520; Jay Kelly Pinkerton, TX, 515;

David Livingston Funchess, FL, 422; Jeffery Allen
Barney, TX, 416; Daniel Morris Thomas, FL, 415; Ar-
thur Lee Jones Jr., AL, 3/21; ChaﬂeaBau,'ﬂ(.Sflz;
JﬂmﬂTerryRmch,SC 110.

1965: Carroll Edward Cole, UT, 12/5; William Van-
diver, IN, 10/16; Charles Rumbeugh, TX, 9/11; Henry
Martinez Porter, TX, 7/8; Morris Mason, VA, 6/25;
Charles Milton, TX, 6/25; Marvin Francois, FL, 529;
Jease de la Ross, TX, 5/15; James Briley, VA, 4/18; John
Young, GA, 8/20; Stephen Peter Morin, TX, 313; John
Paul Witt, FL, 3/6; Van Rookevelt Solomon, GA, 220;
James Raulerson, FL, 1/30; Doyle Skillern, TX, 1/16;
Joseph Carl Shaw, 8C, 1/11; Roasevelt Green, GA, 1/8;
David Dene Martin, LA, 1/4.

1984: Robert Lee Willey, LA, 12/28; Alpha Otis
Stephens, GA, 12/12; Timothy Palmes, FL, 11/8; Velma
Barfield, NC, 11/2; Ernest Knighton, LA, 10/30;
Thomas Barefoot, TX, 10/30; Linwood Briley, VA,
10/12; Jarnes Henry, FL, 920; Timothy Baldwin, LA,
9/10; Emest Dobbert Jr., FL, 9/7; David Washington,
FL, 713; Ivon Stanley, GA, 7/12. Carl Elson Shriner,
FL, 6/20; James Adams, FL, 5/10; Elmo Patrick Son-
nier, LA, 8/5; Arthur Frederick Goode, FL, 4/5; Ronald
Clarke O'Bryan, TX, 3/31; James Hutchins, NC, 3/16;
James D. Autrey, TX, 3/14; John Taylor, LA, 2/29; An-
thony Antone, FL, 1/26.

1983: John Eldon Smith, GA, 12/15; Robert Wayne
Williams, LA, 12/14; Robert Sullivan, FL, 11/30; Jimmy
Lee Gray, MS, 9/2; John Evans, AL, 4/22.

1983; Charles Brooks, TX, 12/7; Frank Coppola, VA,
810.

$281: Steven Judy, IN, 3/9.

19791 Jesse Bishop, NV, 1022; John Spenkelink,
FL.525.

1977: Qary Gilmore, UT, 1/17.

We ask prayers for the victims of
crimes committed by those listed here,
for those executed and for those par-
ticipating in executions done in our
names.

Reprinted by permission of National Catholic Reporter, P.O. Box 419281,

Kansas City, Missouri 64141,
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number, location, and lethal mag-
nitude of the gunshots, it would have
been unreasonable to give a wanton
murder instruction" [HW at 11].

d) Other Crimes/Bad Acts

Halvorsen complained that after-
the-crime evidence that he 1)
"stomped on a kitten...", 2) said he
would "kill his mother", and 3) at-
tempted to sell drugs and buy guns
. was unfair and error. The Court
found this evidence "incidental to
relevant testimony" and therefore
tolerable [HW at 12-13].

¢) Intoxication Instruction

There was no specific reference to
which offenses (i.e., intentional) per-
mitted a defense of intoxication and
which (i.e., wanton) did not. But the
Court points out that when an in-
toxication defense was available, it
was "clearly set out" as an "element...
It is a reasonable inference that the
instructions which excluded such
specific language also excluded the
defense" [HHW at 13].

f) Mitigation Instructions

Halvorsen had no right to an instruc-
tion that his participation was
"relatively minor.” Emptying a re-
volver into the bodies of two helpless
victims, in our opinion, is not
relatively minor’ participation” [HW
at 14]. Willoughby had no right to an
instruction on "lack of a significant
history of prior criminal conduct” be-
cause of his "criminal repertoire”, in-
cluding robbery, burglary and theft

[HW at 16].
The Court also refused Halvorsen a

sua sponte instruction "on non-
statutory mitigating factors, such as
his "stable upbringing in an obviously
healthy, caring home" [HW at 14],
and refused Willoughby sua sponte
instructions "on some twenty-odd
factors as mitigating circumstances,
such as his not being a mean person,
his trouble coping as a young child,
and his having been shot in the face
accidently as a young man. The trial
court did not preclude the jury from
considering these factors, since...the
jury was encouraged to consider any

evidence it pleased in mitigation... See

i Ky, 671
S.W.2d 241 (1983)" [HW at 17] (em-
phasis added). However, what if the
evidence doesn’t "please” the jury. Is
it mitigation under law or isn’t it?

) Separate Trials/ Conflict-of-In-
terest

Co-defendant Susan Hutchens was
represented by a Fayette County
Legal Aid lawyer, the same person as
Halvorsen and Willoughby at ar-
raignment. Halvorsen later
employed counsel and testified in the
penalty phase that he participated in
the killings because he feared Wil-
loughby. Hutchins pled guilty and
testified against both. Willoughby ex-
ecuted a waiver and was represented
by a second Legal Aid lawyer at trial.
The Court could "not discern any
conflict of interest during the trial"
and held it was "not [an] abuse of dis-
cretion [to deny] separate trials.”

h) Miscellaneous

The Court also rejected claims in-
volving prosecutorial misconduct,
"oblique references’ to Halvorsen’s
failure to testify, an involuntary con-
fession by Willoughby due to drug
and alcohol intoxication, and an in-
struction for Halvorsen on extreme
emotional disturbance (there being
no such evidence). The usual super-

ficial proportionality review was

done. See The Advocate (Vol. 8, No.
2) at 20 (Feb. 1986).

i) Rehearing/Proportionality

On July 2, 1987, the Court denied
rehearing and modified the opinion.
Responding to previous complaints,
asnoted here, the Court purported to
correct its list of cases constituting its
"pool" for proportionality review: "all
cases... in which the death penalty
was imposed [and affirmed on ap-
peal] after January 1, 1970..." Unfor-
tunately, the Court continues to list
reversals...or at least one. Hudson v,
Commonwealth, Ky., 597 S.W.2d 610
(1980).

Justice Leibson concurs, objecting to
a "proportionality review limited to
prior cases wherein the death penal-
ty was both imposed and affirmed.”
However, Justice Leibson’s ap-
proach is not much more expansive.
"It is my opinion that the review of
’similar’ cases, as called for by the
statute, requires us to consider all
cases where the death penalty was
imposed, regardless of whether the
sentence was affirmed or reversed on
appeal.”

Kevir McNally

Assistant Public Advocate
Chief, Major Litigation Section
(502) 564-5255

Copies of a 17" X 22" black and white poster of the above McCleskey cartoon copy righted by At-
lanta Journal Constitution cartoonist Doug Marlette are available for $4 by contacting Pat Delahan-
ty, 2704 West Chestnut, Louisville, Kentucky 40211, (502) 772-2348. All proceeds will be used by the
Kentucky Coalition Against the Death Penalty to provide public information on the death penalty
in Kentucky. Please make your checks payable to the Kentucky Coalition Against the Death Penal-

ty.
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6th Circuit Highlights

CONFLICT OF INTEREST

InThomasv. Foltzz F2d_ ,16
SCR 11, 10, 41 Cr.L. 2152 (6th Cir.
1987), the Sixth Circuit Court of Ap-
peals held that Thomas was denied
effective assistance of counsel due to
a conflict of interest where the attor-
ney jointly represented three co-
defendants in a murder-robbery case
and persuaded all three, including
non-triggerman Thomas, to accept
the prosecutor’s "all or nothing"
package plea bargain.

The Court stated that in order to suc-
cessfully assert a claim of ineffective
counsel based on a conflict of inter-
est, a defendant who entered a guilty
plea must establish that there was an
actual conflict of interest and that the
conflict adversely affected the volun-
tary nature of his guilty plea.

In the case at bar, the Court found an
actual conflict of interest since there
were competing interests at stake
which the attorney could not pursue
due to his joint representation and
the "all or nothing" nature of the plea
offer. Counsel was effectively
precluded from engaging in any
separate plea negotiations on behalf
of the less-culpable Thomas which
may have been detrimental to the in-
terests of the other co-defendants,
and was in a position where he
neededto pressure Thomasto accept
the plea bargain. Because inde-
pendent counsel would not have had
these concerns, the Court found that
the attorney’s conflict had an adverse
impact on his representation of
Thomas and that the attorney’s pres-
sure, tainted by the conflict of inter-
est, had an adverse impact on
Thomas’ decision to enter a guilty
plea. ‘

PRIVACY INTERESTS OF MALE
INMATES

In Kentv, Johnson, F2d_ ,16
SCR 11, 5, 41 Cr.L. 2203 (6th Cir.
1987), the Sixth Circuit ruled that a
Michigan inmate’s 42 U.S.C. 1983
suit against prison officials for their
policy and practice of according
female guards unrestricted access to
all areas of the prison, thereby allow-
ing female guards to view him per-
forming necessary bodily functions
and his naked body in the shower,
stated a viable claim and should not
have been dismissed. The lower court
had dismissed the inmate’s constitu-
tional claims as inconsistent with a
Title VII decision concerning the
rights of female prison guards.
However, a majority of the Sixth Cir-
cuit found that the inmate’s suit
stated constitutional claims upon
which relief could be granted under
the First (fundamental Christian
tenet of modesty), Fourth (right of
privacy as it encompasses right to
shield one’s naked body from view by
members of the opposite sex) and
Eighth (retaliation by female guards
due to inmate’s assertion of right to
privacy) Amendments. The Court
noted that the defendants had of-
fered no evidence or argued that they
had taken any measures whatsoever
to accommodate the competing in-
terests of the male inmates and the
female guards.

ABUSE OF GOYERNMENTAL
POWER
In Vi
Court, F2d __ ,16 SCR 12,10

(6th Cir. 1987), the Sixth Circuit
ruled that a Cincinnati woman has
the right to sue the Campbell County
Fiscal Court and a county juvenile
services probation officer who
crossed the Ohio state line to take
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custody of the woman’s children. A
Campbell County juvenile services
probation officer went to an apart-
ment where Vinson and her children
lived with a friend to investigate a
truancy complaint and removed the
two children. Vinson later reclaimed
the children. The juvenile officer told
Vinson that she needed to appear at
an upcoming hearing on the truancy
complaint. Vinson informed the of-
ficer she could not attend the hearing
because she was being evicted and
was moving back to Ohio. The officer
then procured a summons requiring
Vinson’s appearance, despite a
warning from the juvenile court clerk
that she needed to file a petition first.
When Vinson failed to appear at the
hearing, the judge issued a bench
warrant for her arrest and entered an
Emergency Custody Order. The
juvenile officer requested a copy of
the order and informed the court
clerk that she intended to retrieve the
children from Ohio. The juvenile of-
ficer went to Ohio and returned with
the two children, disregarding the
clerk’s advice that she could not go
directly to any out-of-state police
department but had to proceed
through the Interstate Compact. The
Sixth Circuit found that the juvenile
officer’s alleged unlawful deprivation
of Vinson’s liberty interest in the cus-
tody of her children was an egregious
abuse of governmental power suffi-
cient to state a substantive due
process violation. The Court further
found that the Fiscal Court could be
held liable if its training and super-
vision regarding interstate custody
jurisdiction were so recklessly or
grossly negligent that Vinson’s mis-
conduct was almost inevitable.

Donna Boyce, APA
Major Litigation Section
(502) 564-7340



Plain View

The end of the October
1986 term of the United
States Supreme Court
featured four cases
with Fourth
Amendment
implications. With
Justice Powell
announcing his
retirement, perhaps the
Court will pause for a
period of readjustment
prior to its next phase,
whatever that will be.

His last term featured a continued
dlsmantlmg of Fourth Amendment
protections, with the major exception
of Arizona v, Hicks, penned by Jus-
tice Scalia. The end of the term was
similar, with three cases "won" by the
government and one case rained out
New Yorkv. Burger, US. |,
Cr.L.3299 (June 19,1987) was a clcar
victory for the government. In a
decision by Justice Blackmun and
joined by five others, the Court held
that a New York statute allowing for
warrantless searches of automobile
junkyards was constitutional, even
where the statute had as its major
purpose the deterrence of criminal
behavior.

While the Fourth Amendment ap-
plies to commercial premises, Lee v,
City of Seattle, 387 U.S. 541 (1967),
an exception exists in"closely regu-
lated" businesses. The Court found
that the automobile junkyard was a
“closely regulated” industry. Further,

because there was a "substantial
governmental interest,” because the
warrantless search was "necessary to
further [the] regulatory scheme,”
and finally because the statute both
advised the owner that his property
would be regularly searched and suf-
ficiently limited the discretion of the
officers conducting the search, the

New York scheme passed constitu-
tional muster.

Justice Brennan was joined fully by
Justice Marshall and in part by Jus-
tice O’Connor in dissent. To the dis-
senters, the majority’s opinion, "if
realized, will virtually eliminate
Fourth Amendment protection of
commercial entities in the context of
administrative searches." The dis-
senters major complaint was that the
statute was in reality a criminal
statute in regulatory clothing, and
thus was a pretext to allowing war-
rantless searches in order to discover
evidence of crime.

Anderson v, Creighton, _ US.__,

41 Cr.L. 3396 (June 25, 1987), was a
suit by a family whose home was sear-
ched against an officer who searched
their house without a warrant. Jus-
tice Scalia, writing for a six member
majority, stated that the question
presented by the case was "whether a
federal law enforcement officer who
participates in a search that violates
the Fourth Amendment may be held
personally liable for money damages
if a reasonable officer could have
believed that the search comported
with the Fourth Amendment." The
answer, according to the Court, isno,
due to the qualified immunity
wrapped around the officer.

Justice Stevens dissented, joined by
Marshall and Brennan, saying that
the majority had written "a new rule
of law that protects federal agents
who make forcible nighttime entries
into the homes of innocent citizens
without probable cause, without a
warrant, and without any valid emer-
gency justification for their warrant-
less search.”

In a per curiam opinion, the Court
dismissed a writ of certiorari as im-
providently granted. California v.

_US.__, 41 Cr.L. 3362
(June 24, 1987). The issue to have
been decided was whether a citizen
has an expectation of privacyin a gar-
bage bin outside of an apartment
building. The Court had granted cer-
tiorari from a California Court of Ap-
peals decision which had found the
warrantless search of the garbage bin
to have been unreasonable, but dis-
missed once it became apparent that
the issue was not justiciable. Justice
White, joined by Rehnquist and
Powell, dissented, saying the decision
of the lower Court should have been



reversed due to their view that one
has no expectation of privacy in one’s
garbage.

In the other cases, the Court visited a
junkyard and a garbage bin. That
should prepare one for their last
decision, one which is aromatic in
many ways.

The decision is Griffin v. Wisconsin,
__US. _, 41 Cr.L. 3424 (June 26,
1987 ), penned by Justice Scalia. It
started when someone called
Griffin’s probation office and told
Griffin’s probation officer’s super-
visor that there might be guns at his
apartment. Wisconsin regulations
allowed for a search based upon
"reasonable grounds." The super-
visor and another probation officer,
along with three police officers,
proceeded to Griffin’s apartment,
which they searched without a war-
rant and seized a handgun. Griffin
was then charged with possession of
a handgun by a convicted felon and
sentenced to two additional years in
prison.

The Court approved the search,
saying that so long as it was carried
out pursuant to administrative
regulations which themselves satis-
fied the Fourth Amendment’s
reasonableness requirement, that a
warrantless probationer search is
valid. In doing so, they did not reach
the Wisconsin Supreme Court’s
more sweeping decision, which had
carved out a new exception to the
warrant requirement for persons on
probation. However, the decision is
not inconsistent with that exception.

Justice Scalia first places a probation
search into that burgeoning category
of searches, the "special neced”
search, where no warrant and and no
probable cause are required. See
New York v, Burger, supra, New Jer-
seyv. T.L.O, 469 U.S. 325 (1985), and
O’Connor v. Ortego,

z 480 US. _,
(1987).

Secondly, the Court rejected the
dissenter’s call for a warrant require-
ment, based upon a standard less
than probable cause, in probationer
cases. Justice Scalia stated that to re-
quire a warrant would interfere with

the probation system, would make it
more difficult to respond quickly
when receiving evidence of miscon-
duct, and would "reduce the deter-
rent effect that the possibility of ex-
peditious searches would otherwise
create."

Interestingly, the Court seems to
treat the "reasonable ground" stand-
ard contained in the regulation as a
matter of state law, and does virtual-
ly no review regarding whether the
grounds were "reasonable" or not.
Further, the fact that virtually all of
the Wisconsin probationer search
regulations were not followed in this
particular search were of no concern
to the Court.

Thus, it is fair to say that all a state has
to do in order to conduct warrantless
searches of the private -dwellings of
persons on probation is to write
regulations which pass Fourth
Amendment scrutiny, and then to en-
force those regulations in any manner
in which they see fit, if at all. Once
again, the Court reduces the protec-
tions of the Fourth Amendment and
tries to make us like it by calling it
"federalism."

Four members of the Court dis-
sented. Justice Blackmun, joined by
Marshall and in part by Brennan and
Stevens, agreed that a standard less
than probable cause was ap-
propriate, but would have required
the intervention of a neutral
magistrate by insisting upon a war-
rant. Blackmun was further highly
critical of the majority’s failure to
review the reasonable grounds
present in this case, saying that the
"conclusion that the existence of a fa-
cial requirement for ’reasonable
grounds’ automatically satisfies the
constitutional protection that a
search be reasonable can only be
termed tautological."

Justice Stevens also wrote a succinct
dissent, also joined by Justice Mar-
shall. "Mere speculation by a police
officer that a probationer *may have
had’ contraband in his possession is
not a constitutionally sufficient basis
for a warrantless, nonconsensual
search of a private home. I simply do
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not understand how five Members of
this Court can reach a contrary con-
clusion.”

The harmfulness of this opinion is ex-
traordinary. By eliminating probable
cause and the warrant  require-
ments from probation search cases,
the Court has virtually abandoned
judicial review of these searches.
While the Court places faith in the
"beneficial” relationship between the
probation officer and his
probationer, one must question the
foundation for that faith. Indeed, the
Court analogizes the relationship to
that of parent and child. "[O]ne
might contemplate how parental cus-
todial authority would be impaired by
requiring judicial approval for a
search of a minor child’s room." Such
an analogy is highly revealing in gaug-
ing how the Court really feels,
diminishing the rights of adult
probationers by placing them in the
role of children, and inflating the
worth of the probation officer by
making him the parent.

One wonders whether the Court was
using the theoretical ideal of proba-
tion to justify the search while ignor-
ing reality. The reality is that proba-
tion and parole officers are much
more like police officers and much
less like human services workers than
the Court might wish. The reality is
that relationship between probation
officer and probationer is often quite
adversarial. The reality is that
probationers expect to be granted
privacy and basic human rights just
like the rest of us. And unfortunate-
ly, the reality is that law enforcement
probation officers will use this
opinion to conduct searches at will,
increasing the arbitrariness already
extant in our probation and parcle
system, exacerbating the bitterness
felt by our clients towards the "sys-
tem," and ultimately reducing the
rights of us all. This decision was
truly a bad one.

There was one decision by the Court
of Appeals of Kentucky of interest.
In Commonwealth v, Hubble and
Lofton, Ky. App., __S.W.2d__, (May
22, 1987), Detective Hill received in-
formation regarding Hubble’s pos-
session of drugs and stolen property



at his house. This information was
presented to the County Attorney,
who wrote the affidavit and search
warrant and swore Officer Hill.
Detective Hill then took the affidavit
to the district judge, who wrote in ad-
ditional information regarding
Hubble’s reputation as a trafficker in
drugs and stolen property. The addi-
tional information was not sworn to,
nor were copies of the affidavit and
warrant retained by the Judge and
filed in the clerk’s office, in violation
of RCr 13.10. Copies were filed once
the warrant was executed. The trial
court granted the motion to suppress.
The Court of Appeals reversed the
trial court, saying that RCr 13.10 is
procedural in nature and that the
failure to follow its requirements will
not result in suppression unless it was
prejudicial in some manner. The
Court further relied on the "good
faith" of the police in obtaining the
warrant, citing Uni

468 U.S. 897, 104 S.Ct. 3405, 82

L.Ed.2d 677 (1984), and noting that .

the errors here were made by the dis-
trict judge.

The Court then found that the war-
rant had been based upon probable
cause, even without the unsworn to
surplusage written in by the district
judge.

The Sixth Circuit Court of Appeals,
in United States v. Clardy, 16 S.C.R.
12, _F.2d.__, (6th Cir. 1987), found
against the government in its one
opinion over the past two months. In
an opinion by Judge Martin, the
Court held that where an accused
barely met some of the characteris-
tics of the drug-courier profile, that
his seizure and subsequent search by
officers was illegal, and all evidence
should have been suppressed.

The Short View

1) United States v. Moore, 41 CR.L. |

2139 (4th Cir. 5/7/87).

Explaining the procedure for search-
ing the house where the defendant’s
aunt and grandmother lived, after the
defendant, had invoked his right to

counsel, was "interrogation” under
Rhode Island v. Innis, 446 U.S. 291
(1980). Thus, the defendant’s taking
the officers to a gun was ac-
complished by the officers in viola-
tion of his Fifth Amendment right to
counsel, and the gun had to be sup-
pressed;

2) People v, Washington, Calif. Court
of Appeals, Ist Dist.,, 41 Cr.L. 2175
(5/8/87).

Police saw men talking with one
another in a courtyard. When they
approached, the men dispersed. The
police followed the defendant, and
he ran, eventually tossing cocaine
aside. The Court held that the of-
ficers had no reasonable or articul-
able suspicion, that when they chased
the defendant that constituted a
seizure, and that the defendant’s
abandonment of the cocaine was
tainted by the illegality of the seizure,
and thus the cocaine had to be sup-
pressed at the defendant’s trial;

3) United States v. Causey, 818 F.2d
355 (5th Cir. 1987).

The police had atip that Causey had
committed a bank robbery, although
they had no probable cause. When
they discovered a valid seven year old
failure to appear warrant on a mis-
demeanor theft, they arrested
Causey and procured a confession to
the robbery. The Fifth Circuit,
however, held that the confession
had to be suppressed due to the il-
legal pretextual arrest.
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Have you had evidence suppressed
due to a violation of the Fourth
Amendment or Section 10?7 Let us
know about it! Write us, along with a
brief description of the facts, the legal
challenge, and the ruling of the Court.
Toot your hom! Share your success
with others.

Ernie Lewis

Assistant Public Advocate
Director, Richmond DPA Office
(606) 623-8413
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An Analysis of the New
Juvenile Transfer
Statute

OnJuly1, 1987, the Uniform Juvenile
Code (U.J.C.) became effective in
Kentucky. Among other things (to
be discussed in subsequent articles in
The Advocate), the circumstances
under which and the procedures for
transferring jurisdiction of a juvenile
case from the district court to the cir-
cuit court have changed. Many of
those changes suggest a need for con-
stitutional challenges to the new
statute.

Under former KRS 208.170(1) the
district court could have décided to
transfer a child 16 or older for any
felony offense or one under 16 for a
Class A felony or a capital offense.
Under KRS 635.020(2) and (3), a
child over 16 charged with a Class C
or D felony who has also been adjudi-
cated delinquent of a felony on two
(2) prior occasions, a child over 14
charged with a capital offense or a
Class A or B felony, or a child pre-
viously convicted of being a Youthful
Offender (Y.0.) must be dealt with
in accordance with the Y.O. Chapter.
That Chapter, KRS 640, provides
that for such children described
above, a preliminary hearing shall be
held to determine probable cause to
believe the child committed the of-
fense and either that the child was
found guilty of a felony within one (1)
year of the commission of the present
offense or that within the year
preceding the current charge the

child has failed to comply with a dis-
positional order of the court on a
felony adjudication. KRS
640.010(1)(a) and (b). If the Com-
monwealth meets its burden in estab-
lishing those factors, the child shall
be transferred to circuit court as a
Y.0., "except that the child may
present to the court reasons why he
should not be transferred to the cir-
cuit court.” KRS 640.010(2) (em-
phasis added).

So, not only have the qualifications
for transfer changed under the
U.J.C., but the procedure has too. A
closer examination of those proce-
dural changes raises questions
regarding the constitutionality of the
U.J.C’s transfer provisions.

First, the attorney for the child
should argue that KRS 640.010 con-

stitutes an unauthorized legislative

infringement upon the powers of the
judiciary. Section 109 of the Ken-
tucky Constitution provides:

The judicial power of the common-
wealth shall be vested exclusively in
one Court of Justice which shall be
divided into a Supreme Court, a Court
of Appeals, a trial court of general
Jjurisdiction known as the Circuit Court
and a trial court of limited jurisdiction
known as the District Court. The court
shall constitute a unified judicial sys-
tem for operation and administra-
tion.... (Emphasis added).

Further, Section 116 states that:
The Supreme Court shall have the

power to prescribe...rules of practice
and procedure for the Court of Justice.

It has been observed that the "Legis-
lature cannot constitutionally estab-
lish procedural rules on its own, since
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under this section the rules of prac-
tice and procedure for the Court of
Justice are left exclusively to the
Supreme Court of Kentucky...."
OAG 78-136. Thus, KRS 640.010°s
efforts to establish a procedural
scheme for the judicial disposition of
Y.O.’s may be constitutionally infirm.

Secondly, unlike under former KRS
208.170, the U.J.C. sets forth ab-
solutely no objective, measurable
standards to be employed by the dis-
trict court judge in exercising his or
her discretion to transfer a child’s
case to the circuit court. The district
court is not required to set forth any
reasons for a transfer decision, thus
creating a situation in which an ap-
pellate court will find review of the
transfer order difficult.

Under former KRS 208.170(3) there
were a number of specified con-
siderations which the court was re-
quired to look at before determining
to waive jurisdiction to the circuit
court. Among those was the serious-
ness of the offense, whether the of-
fense was against person or property,
maturity of the child as determined
by his environment, the child’s prior
record, and the prospects for ade-
quate protection of the public and
the likelihood of reasonable
rehabilitation of the child if the case
remained in the juvenile justice sys-
tem. Kentucky caselaw construing
that statute held that a transfer order
must set forth specific statements of
reasons for the transfer, in order that
a reviewing court could determine
whether discretion had been abused
in relinquishing juvenile court juris-
diction.

Ky., 500 S.W.2d 792 (1973). So long
as specific reasons were contained in
the transfer order the child could
know what factors went into the



decision to transfer him and, thus, the
likelihood of a successful challenge
to transfer based on a denial of due
process of law under the Fourteenth
Amendment to the United States
Constitution and Section Eleven of
the Kentucky Constitution would be
minimized. See Kent v. United
States, 383 U.S. 541 (1966); Bingham
v. Commonwealth, Ky., 550 S.W.2d
35 (1977).

Some persons have suggested that
the omission of the list of factors to
be considered by the district court in
determining whether to exercise its
discretion in transferring jurisdiction
to the circuit court means that under
the UJ.C., Kent, no longer has any
application. However, the United
States Supreme Court made it clear
that due process of law and fun-

damental fairness prohibit arbitrari--.

nessinthe decision to transfer. Kent,
supra, at 553,

It is important to note that KRS
640.010(2) states that the child may
present "reasons” why he should not
be transferred to the circuit court. By
not specifying what these reasons are,
no notice is given the child as to the
minimal levels of proof required to
defeat the Commonwealth’s effort to
transfer the case. Accordingly, it will
be difficult for a reviewing court to
determine whether the court has
acted arbitrarily in refusing to main-
tain jurisdiction within the juvcnilc
court system. In

wealth, Ky., 638 S.W.2d 272 (1982),
the court noted that the decision to
waive a juvenile from the juvenile

court to the circuit court system was
left to the sound discretion of the
juvenile court judge. However, the
court reasoned that that discretion
was not unbridled and that KRS
208.170 gave the reviewing court cer-
tain standards to consider in deter-
mining whether the exercise of dis-
cretion had been sound. Though the
standards delineated in KRS 208.170
no longer appear in the U.J.C,, the
rationale behind the Pevlor decision
still applies. Until and unless the
"reasons" contemplated in KRS
640.010(2) are set forth in the trans-
fer statute, there can be no way for a
circuit court to review the transfer
decision and determine whether ar-
bitrariness played a role in the trans-
fer of jurisdiction. ..

Meaningful review requires that the
reviewing court review. It should not
be remitted to assumption. It must
have before it a statement of the
reasons motivating the waiver includ-
ing, of course, a statement of relevant
facts. It may not "assume" that there
are adequate reasons... and it must set
forth the basis for the order with suffi-
cient specificity to permit meaningful
review. Kent, supra, at 561

So, in the final analysis, perhaps it
may be said that the argument con-
cerning transfer has now shifted. In
KRS 208.170 the focus was on
whether the court had before it ade-
quate evidence to support some of
the delineated factors justifying a
decisionto transfer. The focus is now
on the vagueness of the language
which permits the child to present

"reasons" to defeat transfer, while
making no effort to suggest what
"reasons" are adequate. The lan-
guage in Kent, Pevlor, Bingham, and
Richardson v. Commonwealth, Ky.,
550 S.w.2d 538 (1977), concerning
the constitutional necessity of stand-
ards by which appellate review.can
determine whether discretion has or
has not been arbitrary, applies with
equal force under KRS 640.010.
Until and unless the U.J.C. is
amended to give both the child and a
reviewing court guidance as to what
reasons may be demonstrated to
defeat transfer, counsel must con-
tinue to urge that the statute is void
for vagueness.

Constitutional attacks on the transfer
hearings must be made in both the
juvenile session of district court and
the circuit court in order to preserve
the question for appeal. Common-

, Ky., 697 S.W.2d
143 (1985).. It is a little less clear
when an appeal from a transfer order
may be had. In Buchanan v, Com-
monwealth, Ky., 652 S.W.2d 87
(1983) the Supreme Court of Ken-
tucky held that a direct appeal from
an order waiving jurisdiction and
transferring a juvenile case to.circuit
court was not authorized by the then
existing juvenile statute. Basing its
reasoning in part on CE.H. v. Com-
monwealth, Ky.App., 619 S.W.2d 725
(1981), the Supreme Court observed
that there was an availability of effec-
tive means of challenging an im-
proper waiver in the circuit court,
and that existing statutes permitted
the circuit court to remand the case
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to the juvenile court for final deter-
mination. Buchanan, at 88. The
U.J.C. in Chapter 640 does not incor-
porate the provisions of KRS Chap-
ter 208 which permit the circuit court
to review a transfer order and
remand the case to district court.
Accordingly, at least part of the
reasoning for the decision in
Buchanan, supra, can no longer be
supported. Therefore, it is suggested
that counsel attempt to challenge a
transfer order by means of direct ap-
peal. As this question is litigated
readers will be apprised.

Becky Henry, Paralegal, joined the Lang Post-conviction.
Office on June 1, 1987. She is a 1986 graduate of EKU’s.

paralegal program. [B.A.]

Kevin Francke, Assistant Public Advocate, joined the Hop-
kinsville Office on May 16, 1987. He is a graduate of UK Law

School.

Much has changed with implementa-
tion of the U.J.C. asitrelatesto trans-
fer of jurisdiction to the circuit court.
As has been pointed out, the cir-
cumstances under which transfer
may occur have changed dramatical-
ly. Further, the procedures for trans-
fer, void of any meaningful
guidelines, raise serious constitution-
al questions. Coupled with the ap-
parent legislative usurpation of judi-
cial power, KRS 640.010 appears ripe
for constitutional challenge under
both the Kentucky and federal con-
stitutions. Counsel are urged to

Cynthia Russell, Assistant Public.
Stanton Office on February 19, 1987. She is & graduate

vigorously raise these issues (which
are not meant to be an exhaustive list)
in your efforts to defeat transfer of
jurisdiction to circuit court and main-
tain your client’s case before the
juvenile session of district court.

Mike Wright

Assistant Public Advocate
Appellate Branch

(502) 564-5219

ity
Advocate, joined the

of Indiana University School of Law.

George Sornberger, foerly the Directing Attorney of
the Somerset Office, has returned to that office from
private practice in Pulsaki County on July 1, 1987.




Yideotape Appeals - An Update

Frank Heft

On October 11, 1985, the Supreme
Court of Kentucky issued an order
establishing procedures for
videotape appeals. At the present
time 11 of the 16 judges in Jefferson
Circuit* Court are utilizing
videotapes. Seven other circuit court
judges - throughout the state
videotape their court proceedings (3
in Fayette, 2 in Clark and Madison
and 2 in Warren Circuit Courts).

Section 2 of the Supreme Court order
provides that CR 73.08, insofar as it
pertains to certification of the record
on appeal, does not apply to appeals
taken from orders or judgments
entered by courts which utilize
videotape as a method of recording
court proceedings. Similarly, those
sections of CR 75 and CR 76 which
pertain to the record on appeal are
inapplicable to cases involving
videotape appeals. Although it ap-
pears that the need to file a designa-
tion of evidence, pursuant to CR
75.01, has been obviated by the
videotape order, attorneys may find
it useful to take the precaution of
filing a statement in the record in-
dicating what videotaped proceed-
ings should be included in the record
on appeal.

As provided by Section 2(c) of the
videotape order, the record on ap-

peal shall be prepared and certified
by the clerk within thirty (30) days
after the date of filing the notice of
appeal. (This differs from the sixty
(60) day certification period in every
other criminal appeal - CR 73.08).

~The clerk shall then provide written
notice of the certification to the clerk

of the appellate court and to all par-
ties to the appeal. .See Section 2(d)
of the videotape order. Section 2(f)
provides that the appeal is to be per-
fected within thirty (30) days after the
date that the circuit court clerk ser-

~ ves notice that the record on appeal

has been certified. (If the appeal is
to be handled through the central of-
fice of the Department of Public Ad-
vocacy, the appeal is to be perfected
thirty (30) days after the record is
received by the appellate court -- CR
76.12(2)(b)).

For the purposes of writing briefs, the
videotape order requires that
references to the videotape be made
by the number of the videotape, the
month, day, year, hour, minute and
second at which the reference begins.
In addition, the videotape order
provides that an evidentiary appen-
dix may be attached to an appellate
brief.

The evidentiary appendix is intended
to serve a limited purpose insofar as
it is to "contain transcriptions of only
those parts of the videotape record-
ing that support the specific issues or
contentions raised in a brief on ap-
peal or that relate to the question of
whether an alleged error was proper-
ly preserved for appellate review."
The evidentiary appendix is limited
to 25 pages if the brief is filed in the
Court of Appeals and 50 pages if it is
filed in the Supreme Court. The
videotape order sets forth the man-
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nerin which the evidentiary appendix
is to be prepared by counsel. See
Section 3(b)(1-3). The order also
provides for sanctions against a party
who is responsible "for the insertion
of unnecessary material into an
evidentiary appendix." The appel-
late court may deny costs to or assess
costs against a party who violates this
order. An attorney who utilizes the
evidentiary appendix in a manner
designed to increase delay or costs
may be required to personally satisfy
the excess costs and may be subject
to the imposition of fines set forth in
CR 73.02(2)(c). Similarly, if an
evidentiary appendix is determined
to contain unnecessary material, Sec-
tion 3(c)(2) provides an appellate
court with authority to strike any part
or all of the evidentiary appendix or
brief.

If an appellate court determines that
it is necessary to transcribe any por-
tion of the videotape recordings for
the purpose of rendering a decision,
the Administrative Office of the
Courts will undertake the transcrip-
tion and any costs shall be paid by the
partiesinsuch proportion as directed
by the appellate court.

There are, of course, advantages and
disadvantages stemming from the use
of videotapes as the record on ap-



peal. The most obvious advantage is
that they are considerably less expen-
sive than the cost of a transcript. Fur-
thermore, the relative ease with
which they are reproduced substan-
tially expedites the preparation of the
record on appeal. These benefits in
the early stages of the appellate
process must, however, be weighed
against the substantial increase in the
amount of time required for attor-
neys to review a videotape in
preparation for writing an appellate
brief.

Appellate attorneys who do not serve
as trial counsel must review all of the
videotapes depicting the pre-trial
and trial proceedings in order to
determine the nature of the legal is-
sues to be raised on appeal. Thus, the
number of attorney hours spent
reviewing the record on appeal is
necessarily increased by comparison
to the time required to review a
transcript of evidence. - (It has been
estimated by the attorneys in the
Central DPA Office in Frankfort that
it takes four or five times as long to
watch a videotape record asit does to
read a transcript). Court reporters,
in essence, edit the slow portions of
court proceedings, £.g., the time
spent marking evidentiary exhibits,
pauses between questions and
answers, and other numerous, short
delays which occur during the course
of « trial. An attorney reviewing a
videotape is literally at the mercy of
the participants. The speed of the
reviewing process necessarily hinges
on the cadence of the speakers. The
same problem is not presented in
reviewing a transcript of evidence
which can be read as quickly or as
slowly as the reader desires.

The primary shortcoming with
videotape records is the poor quality
of many of the bench conferences. In
order to discern the contents of
bench conferences it may be neces-
sary to confer with the trial attorney.
If the appellate attorney decides that
the bench conference is crucial to an
issue to be presented on appeal, then
the appellate attorney can utilize the
procedures set forth in the civil rules
for correcting and supplementing the
record on appeal.

CR 75.08, CR 75.13, CR 75.14, and
CR 75.15 provide a variety of means
by which an attorney can correct and
supplement the record on appeal.
These procedures, of course, will in-
crease the amount of attorney hours
that must be spent on the preparation
of an appeal and will generally result
insome delayin the preparation of an
appellate brief. Appellate courts
have thus far been somewhat tolerant
of the delays caused by problems in
the quality of videotape records.

" Nowthat the videotape records make

it possible for appellate judges to
view the demeanor of witnesses, it
remains an open question whether
parties will reap any advantage. Ob-
viously, this aspect of videotape ap-
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peals is a two-edged sword.
However, there appear to be several
areas of trial practice in which
videotape records will substantially
aid appellate courts in correctly
resolving a legal issue. The most
notable examples occur in the jury
selection process and in the deter-
mination of a witness’ competency.

The videotapes in some circuit courts
(most notably Jefferson County) are
capable of depicting the entire
prospective jury panel during the
course of voir dire examination.
Thus, it becomes much easier to as-
certain whether peremptory challen-
ges are being used in a racially dis-
criminatory manner. See Batson v.

, 476 U.S. , 106 S.Ct.
1712,90 L.Ed.2d 69 (1986). In deter-
mining whether a particular juror is
constitutionally qualified for service
in a death penalty case, the United
States Supreme Court has held that
because the trial judge has a first-

hand ability to view the demeanor of
the jurors, great deference should be
given to the trial court on the issue.
See Wai itt, 469 U.S. 412,
105 S.Ct. 844, 83 L.Ed.2d 841 (1985).
Since appellate judges, through the
use of videotape records, have the
same opportunity to view a juror’s
demeanor as the trial judge, the jus-
tification for any deference to be paid
to the trial court is substantially
diminished.

Videotape records should also place
appellate courts in a better position
to determine the competency of wit-
nesses -- especially children. A
videotape would enable the viewer to
more accurately determine the
witness’ level of understanding, intel-
ligence and communicative skills.
The demeanor of the witness in a
competency situation is obviously
critical to a correct resolution to the
legal issue. The videotape not only
allows the viewer to observe the
demeanor of the witness, but also
permits a very precise determination
to be made as to the witness’ com-
prehension of questions and even the
time it takes to answer the questions.
The same accuracy is not necessarily
assured by the use of the transcript
which merely lists the question and
answers sequentially without giving
any reference to the amount of time
it takes the witness to respond. Thus,
there appears to be a distinct ad-
vantage to the use of videotapes in
this situation

However, these limited advantages
do not seem to outweigh the obvious
disadvantages that are visited upon

“appellate advocates. Simply too

much time is consumed in reviewing
"dead time", in attempting to find cer-
tain passages on numerous six hour
tapes and in trying to discern garbled
testimony and inaudible bench con-
ferences.

Before passing it is important to note
a recent ruling by the United States
District Court for the Eastern Dis-
trict of Kentucky in McQueen v.
Scroggy, File No. 87-192. The ques-
tion presented was whether that
Court would be willing to accept a
video tape of some state post-convic-
tion hearings in lieu of a transcript of



those proceedings. While the
Magistrate acknowledged that the
move to wdeotaped records might be
"laudible in its purposes of economy
and efficiency”, the Magistrate recog-
nized that the lower "federal courts
have not made the necessary adjust-
ment in technology to accommodate
this system of recording." The
Magistrate went on to state that he
had been informed by a spokespcr-
son for the Sixth Circuit "without
qualification that videotapes are not
acceptable as part of an appeal
record." Accordingly, the
Magistrate ordered the Attorney
General’s Office to transcribe the en-
tirety of the post-conviction hearings.

It is true that the video age has been
ushered in upon the promise of
economy and efficiency in the appel-
late process. However, it has become
clear that the savings on the front end

consumption of attorney hours
during the appellate process itself.
Furthermore, it is also clear that the
federal courts will not accept
videotaped records in lieu of
transcripts thus ultimately requiring
the expenditure of money which was
saved on the front end.

Time will be the final arbiter of
whether or not the initial economy
and efficiency of videotaped records
will outweigh the disadvantages of
videotape appeals and the inordinate
burden placed on appellate advo-
cates by those appeals. Stay tuned.

Frank Heft
Jefferson District Public Defender
(502) 587-3800 ..

Timothy T. Riddell -
Chief, Appellate Secuon
(502)S64-5223
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Opinion

Has a Child Been Molested?

A psychiatrist argues for reforms in the way child sexual abuse cases are investigated

by Lee Coleman, M.D.

(The following copyrighted article appeared
in the July 1986 edition of the California Lawyer
and has been reprinted here with permission of the
California Lawyer. No additional reproduction
of this article is allowed without the written consent
of the Culifornia Lawyer.)

“Innocent until proven guilty.” It’s a sacred principle of
our legal system, and one we have for the most part lived
up to. Until recently, that is. In the past few years we have
abandoned this principle in cases of alleged child sexual
abuse.

Particularly noteworthy in such cases is the cozy rela-
tionship between law enforcement and psychiatry. Police
and prosecutors have traditionally thumbed their noses at
psychiatry, but now these former enemies are dedicated
allies in the war on child sexual abuse. The tools of
psychiatry may not be worth much when it comes to mens
rea, but they are reliable (so the argument seems to go)
when it comes to determining if a child has been molested
and finding out who did it.

Perhaps the most pernicious aspect of our handling of
such cases—and the single most important reason the sys-
tem is doing a terrible job at getting at the truth—is the
direct importation into investigations and court pro-
ceedings of the idea that “children don't lie about sexual
abuse.”

Where did investigators get such an idea? From the “ex-
perts.” In hundreds of workshops for police, protective
service workers and prosecutors, the leading lights from
psychiatry, psychology and social work are training in-
vestigators to believe that when it comes to alleged sexual
abuse, the child's statements are unimpeachable.

Ignored at such workshops is the fact that the experts
developed their ideas by studying incest in intact families,
while the major arena of false allegations is divorce/
custody battles. In the former the child may be pressured
to drop a true accusation, but in the latter the pressure
may go the other way—to “remember” something that
never happened. The young child may easily be led to the
point of sincerely believing in things that did not take
place.

Armed, nonetheless, with the belief that under no cir-
cumstances would a child claim to have been molested
unless it were true, child protection agencies are ready to
send a child for “therapy” before any kind of thorough in-
vestigation has been done. Even worse, those interviewing
a child allegedly molested (whether investigators or
therapists) frequently manipulate the child. They do so

‘because they do not take very seriously the possibility of a

false allegation. Let us look at why this is happening.

If “children don’t lie” about sexual abuse, then it follows
that a child may be asked leading and suggestive questions
about possible molestation, urged to pretend with dolls,
and rewarded for statements indicating abuse, with no

danger that a child may stray from the truth. Any denials
of abuse merely indicate that the “yukky secrets” are hard
to tell and that the abuser must have threatened the child
into silence.

As a result of such thinking, the “sensitive and caring”
professional pushes even harder until the child complies
and offers up information about sexual exploitation. My
own study of audio- and video-taped interviews with
children indicates that this is how the claptrap about
“satanic cults” and murders has surfaced in places like Jor-
dan, Minnesota, Bakersfield, and the McMartin Pre-
School in Manhattan Beach.

Three possibilities

If it is not true that children never “lie” about sexual
abuse, it is true that such a thing is rather unlikely. But this
misses the point. When it comes to a child’s statements
about sexual victimization, there are not two possibili-
ties—lying or telling the truth—but three. A child may be
neither lying nor telling the truth. A child, particularly a
very young one, may say what he or she believes is true,
even though it is not the truth.

Experts developed
their ideas by studying
incest in intact
families.

At first blush, this seems a rather unlikely possibility, to
say the least. A child believes in sexual abuse which has
not taken place? I would certainly be skeptical of such an
idea if | hadn't had a chance to see how children are being
manipulated by adult interviewers—sometimes by a
police officer or protective service worker, sometimes by
a mental health professional—who have been trained to
believe that those who really care and are sufficiently
sl;illed at their work will help the child talk about sexual
abuse.

Consider what such methodology does to a case in
which the child has been manipulated before the police or
child protection worker arrives. Especially when divorce
and child custody disputes are taking place, it is a tragic
fact that certain parents either deliberately create false ac-
cusations, or interpret a child’s problems as “subtle clues”
to child sexual abuse. Everything from nightmares to
temper tantrums is being listed by the experts as signs that
should alert parents to the possibility of sexual abuse.
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Has a Child Been Molested? (continued)

Thus, when an investigator first contacts a child, it is
crucial that all possibilities be considered. Instead, too
often a judgment is reached once the child’s statements are
heard, however inconsistent they may be. The investiga-
tion effectively grinds to a halt, because “children don't lie
about sexual abuse.” All that is left is for the judge to give
the juvenile court’s stamp of approval. The possibility that
the child may have been manipulated by an adult with an
axe to grind is not taken seriously.

By the time the child has been interviewed several
times, the statements may become increasingly embel-
lished, and any chance to help the child stick to what he
remembers is lost forever. The child now believes he has
been molested, because so many adults believe the same
thing and seem so pleased with the child for saying so.
The use of dolls and other play materials is a powerful
technique for confounding this problem. Consider the dif-
ficulties inherent in using play materials to get at the truth.
Children use dolls, puppets or drawings to make stories—
not to stick to the facts. Why are such techniques
nonetheless being used in fact-finding investigations?
Because our legal system has naively turned to the child
therapists, who have used play therapy for decades. But
using play techniques in therapy is one thing; using such
techniques in legal investigations is quite another. Even
worse is the result when the adult interviewer is already
convinced that sexual abuse has taken place and (perhaps
unwittingly) uses play methods to coax some “evidence”
from the child.

!

The possibility that the
child may have been
manipulated by an
adult with an axe to
grind is not taken
seriously.

Four reforms

Awareness of these problems leads directly to the kinds
of legal reforms needed to bring some sense of proportion
to protecting children from sexual exploitation.

First, all contacts with the child must be either video- or
audiotaped. Taping preserves a record not only of what
the child says, but of the intervicwer’s behavior. Such a
record will not only spare the child repeated interviews; it
will also give county counsel, district attorneys, defense at-
torneys, judges, and juries an opportunity to study
whether a child’s statements seem spontaneous or the pro-
duct of manipulation.

Second, a child’s competence to testify must be ex-
amined in a more thorough way than it is at present. With
few exceptions, children as young as 4 are being found
competent if they can tell the difference between the truth

and a lie. But such awareness is irrelevant if a child has

been so manipulated by adults that he believes something
happened which did not happen. Judges faced with

deciding whether a child is competent to testify must
focus on the issue of independent recall. Is the child capable
of sticking to what he can remember, or has prior training
contaminated his ability to do so?

Third, our juvenile court procedures are in urgent need
of major review. The vast majority of child sexual abuse
allegations are not prosecuted criminally but are handled
in juvenile court, where tradition dictates that judges rely
heavily on casework evaluations. It is especially here that
an accused person may be considered guilty until proven
innocent. Judges, acting in good faith, assume that the
child protection system is doing a good job of unbiased in-
vestigation. This faith is misplaced, given the biases that
currently pervade our .county child protection agencies.

Fourth, our child protection system will need to alter its
current practices. Its primary mistake has been placing so
much trust in the experts. By now the mistaken ideas from
mental health are rooted in the very foundations of our in-
vestigative agencies. While | don't see this reform coming
soon or easily, nothing less than a massive retraining will
be necessary. Just as in other kinds of investigations, the
primary role of unbiased fact-finding must be established,
with no reliance on “examinations” from mental health
professionals. Whatever psychiatry and related disciplines
are good for, they do no good, and much harm, when it
comes to getting at the truth.

If psychiatry has no examinations to determine if a child
has been molested, and has no examinations to determine
if the accused person is a child molester, then our con-
tinued reliance on psychiatry will only add a new form of
child abuse, one in which we subject the very children we
aim to protect to manipulations they are powerless to
resist.

Berkeley psuchinkist Lee Colenwn, M.D., wrote ubont the use of
psychistry in the courtroom in his 1984 book The Reign of Error.

—————
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Ask Corrections
) |

TO CORRECTIONS:

In many conversations that I have had
with Corrections staff and with my
clients who have been in state correc-
tional facilities I have heard terms
like Normal Maximum Expiration
Date, Adjusted Maximum Expira-
tion Date and Conditional Release
Date. What are these terms and how
are they calculated?

TO READER:

These are terms used to describe a
resident’s release date from Correc-
tions if he was to serve his sentence
without parole or court order. Each
of the three dates are calculated dif-
ferently. To determine a resident’s
NORMAL MAXIMUM EXPIRA-
TION DATE take the date he was ac-
tually received by the Corrections
Cabinet and add to that date his total
time to serve. A person received by
Corrections on September 1, 1987,
with a four-year sentence would have
a NORMAL MAXIMUM EXPIRA-
TION DATE of September 1, 1991,;
To determine a resident’s AD-
JUSTED MAXIMUM EXPIRA-
TION DATE, take the date he is
received by Corrections, add to this
date his total time to serve and then
subtract from this date any jail time
credited toward his sentence. Using
the previous example, the resident
received on September 1, 1987 with a
four-year sentence had a NORMAL
MAXIMUM EXPIRATION DATE
of September 1, 1991, he had been
credited with six months jail credit.
Subtract the six months from Sep-
tember 1, 1991 and his ADJUSTED
MAXIMUM EXPIRATION DATE is
March 1, 1991. (Time spent in jail
shall count as time in prison. KRS
Chapter 532.120(3)). A resident’s
CONDITIONAL RELEASE DATE

is his ADJUSTED MAXIMUM EX-
PIRATION DATE less his good time.
(KRS Chapter 197.045(1)). A resi-
dent upon admission to Corrections
is given the maximum amount of
good time he can earn on his sen-
tence. This amounts to one-fourth of
his total time to serve. Using the ex-
ample, the resident received by Cor-
rections has a four-year sentence.
Upon admission he has subtracted
from his ADJUSTED MAXIMUM
EXPIRATION DATE of March 1,
1991, one year which is his maximum
good time he can earn on a four-year
sentence. This gives him a CONDI-
TIONAL RELEASE DATE of March
1, 1990. A resident’s CONDITION-
AL RELEASE DATE can change due
to loss of good time or the award of
meritorious good time pursuant to
KRS Chapter 197.045(3).

TO CORRECTIONS:

In the last general assembly a law was
passed which set out specific parole
eligibility dates. Could you please
provide me with a short list of those
crimes and the parole eligibility date?

TO READER:

For the crimes of murder,
manslaughter first-degree, rape first-
degree, sodomy first-degree, assault
first-degree, kidnapping (where
there is serious physical injury or
death), arson first-degree (where
there is serious physical injury or
death), criminal attempt, criminal
solicitation, or criminal conspiracy to
commit any of the previously listed
capital offenses or Class A felonies
which involve serious physical injury
or death of the victim and were com-
mitted after July 15, 1986, parole
cligibility is as follows: If your client
is sentenced to a number of years,
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your client must serve one-half of that
term of years minus jail time before
being eligible to be considered for
parole. If your client is sentenced to
a sentence of life for one of the above
listed crimes, parole eligibility is
twelve years minus jail time.

TO CORRECTIONS:

Many times after my client has been
in prison for a while he will write me
concerning an error in his jail time
computation. Sometimes after a
review of the jail records, there has
been an error. Is there any way to
correct this error short of going back
before the court requesting an
amended judgment?

TO READER:

If the error in jail computation is a
pre-judgment error, documentation
of such change, in writing, signed by
the court is required. If the error in
jail computation is a post-judgment
error, the error can be corrected by
Offender Records, Corrections
Cabinet.

All questions for this column should
be sent to David E. Norat, Director,
Defense Services Division, Depart-
mentof Public Advocacy, 151 Elkhorn
Court, Frankfort, Kentucky 40601. If
you have questions not yet addressed
in this column, feel free to call either
Betty Lou Vaughn at (502) 564-2433
or Dave Norat at (502) 564-5223.

Betty Lou Vaughn
Offender Records Supervisor

Department of Corrections
(502) 564-2433



Forensic

Science News

A SERIOUS AND
COMMON ERROR IN
BLOOD ALCOHOL
LEVELS?

In my practice as a
Consulting
Pharmacologist and
Toxicologist, | am
frequently consulted by
attorneys with cases
that have a common
theme; their client has
been involved in a
serious automobile
accident, and the blood
alcohol analysis
performed in the
hospital is very high,
typically above a 0.20%.
Yet the attorneys are
convinced that the
client is telling the truth
when he relates that he
has had only several
drinks. The clients are
usually very credible,
and support this claim
with the testimony of a
number of withesses.

As a result of a particularly striking
case in Orlando, Florida, I now un-
derstand why this situation can occur
and how the false high blood alcohol
reading is produced. After putting
forward the facts and our explanation

in that case, attorney Tom L.aGrone
and I were able to convince the jury
to disregard a 0.234 blood alcohol
concentration and award his client a
verylarge verdict for injuries suffered
in an automobile-truck accident.

One Can Drink

and not ?

be \L
Z ™
What are the
questionable assumptions
that connect the two!?
What does a

“blood alcohol level”
really mean?

Evaludtion, Testimony,
Visuals, Question Lists, ard

Litigationt Alds for
Civil and Criminal Cases.

Author ot section on the The Complex Relatiom-
ship Retween Blood Alcohol Concentration und
Imparrment. for 1985 revision of Erwin's De-
fcnse of Drunk Driving Cases, and co-au-
thor, A Pramer on Dram Shap Cases, The Bar-
rister, Summer, 1985. Former researcher ar the
(LS. Natiomal Institute on Drug Abuse, and
I'h 0. in Pharmacology and Toxicalogy.

Jonathan D. Cowan, Ph.D.
Medical Resources
P.0.Box 364 - Prospect, KY 40059
(800) 526-5177 Ext. 511
{502) 228-1552 (Louisville)

While the explanation is new, it is
based on known and accepted scien-
tific principles.

The typical client has suffered major
injuries in the accident. As his
muscle cells rupture and decompose,
they liberate large amounts of an en-
zyme into the blood stream. These
clients are then administered a resus-

JONATHAN COWAN

citation fluid containing a particular
chemical compound. When the
client’s blood is withdrawn and sent
to the laboratory for analysis for
blood alcohol, there is a reaction be-
tween the enzyme, this chemical, and
the other ingredients in the blood al-
cohol analysis test kit to produce the
same chemical, NADH, that is
produced by alcohol’s reaction with
the test reagents. A false high al-
cohol reading results from this inter-
action.

The enzymatic blood alcohol testing
machines that are susceptible to this-
problem are common in a large num-
ber of different hospitals, including
Humana University Hospital in
Louisville. This particular problem
does not occur, however, with the gas
chromatography analysis used by the
Kentucky State Police and some
other toxicology laboratories.

Iwould be interested in hearing from
attorneys who have cases that may fit
this fact pattern. By working
together, I hope that we will be able
to avoid the injustice that could result
from the erroneous conclusion that
their client was impaired by alcohol.

Jonathan D. Cowan, Ph.D.
Medical Resources
P.O.Box 364

Prospect, KY 40059

(502) 228-1552




Cases of Note...In Brief

DUI IMPROPER STOPPING
State v. Vaughn
448 So.2d 915 (La.App. 1984)

The court held that the following
evidence from the police officer
failed to establish reasonable cause
to stop the defendant for DUL

1) the driver swayed 6 inches into the
other lane for 10 feet;

2)the driver swayed within his own
lane. Id. at 916.

HGN TEST INADMISSIBLE/
DESTRUCTION OF EVIDENCE

People v. Loomis
203 Cal.Rptr. 767 (Cal.Super 1984)

The court determined that the
opinion of the police officer based on
the "horizontal gaze nystagmus” test
that the defendant had a particular
blood alcohol level was inadmissible
in this DUI case. The test testimony
was inadmissible since the reliability
of this scientific method was not es-
tablished, and the qualification of the
police officer on this test was not suf-
ficiently established, and since there
was no indication of general accep-
tance in the scientific community of
the nystagmus test as an indicator of
blood alcohol level.

Additionally, the court ordered the
prosecutor to disclose the names and
addresses of all persons present at
the time of arrest and incarceration.
The police officer testified that he
was accompanied by a citizen "ride-
along," and the name of that "ride-
along" was destroyed to avoid incon-
venience to that citizen and to avoid
subpoena of that person. The appel-
late court ruled that the deliberate
destruction of the record of the iden-
tity of the citizen-witness deprived

the defendant of due process and re-
quired dismissal of the complaint.

See also 496 N.E.2d
501 (1. App. 1986) where the court

determined there was an inadequate

foundation for the admission of the
testimony regarding the results of the
"HGN" test.

EXCESSIVE SENTENCE
Messex v. Commonwealth
Ky.App. __ S.W2d__ (Oct.17,
1986)

The defendant was found guilty of the
underlying offense of theft by unlaw-
fully taking of 6 shirts and a pair of
socks from a department store. The
jury sentenced him to 1 year. He was
then found guilty of being a 1st de-
gree PFO and sentenced to 15 years.

The Court reversed due to the failure
of the judge to admonish the jury
prior to separation under RCr 9.70.
Judge Miller concurred in a separate
opinion and stated: "I concur with
the majority opinion. I further ob-
serve that I would remand this case
for dismissal, as the prosecution of
this petty offense, resulting in a min-
imum sentence of ten years [KRS
532.080(8)], is a gross violation of the
Eighth Amendment. Any govern-
ment which treats its citizens thusly
will doubtless suffer calamity.”

OBTAINING PS1
Lang v. Commonwealth,
Ky.App. (unpublished 3/13/87)

The court held that once a defendant
is permitted to read and inspect his
PSI, its confidentiality is waived, and
the defendant from that point is en-
titled to be furnished with a copy of
it.
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WITHDRAWAL OF PLEA
Courtney v. Commonyealth,
Ky.App. (unpublished 4/10/87)

The court ruled the defendant did
not have the right to withdraw his
plea of guilty when the trial judge did
not followthe plea agreement recom-
mendation,

Judge Dyche concurred in the
decision but separately expressed a
real practical concern with this
result: "Although I find no constitu-
tional violation or abuse of discretion
in the trial court’s actions,
widespread use of such a practice
might bring an abrupt halt to all ’plea
bargaining.” Such a result, though
unintended, could not be heneficial
to our court system.

The disposition of criminal charges
by agreement between the
prosecutor and the accused, some-
times loosely called ’plea bargaining,’
is an essential component of the ad-
ministration of justice. Properly ad-
ministered, it is to be encouraged. If
every criminal charge were subjected
to a full-scale trial, the States and the
Federal Government would need to
multiply by many times the number of
judges and court facilities.

404 USS.
257,260 (1971)."

DISCLOSURE OF INFORMANT
Slemmons v, Commonwealth,
Ky.App. (unpublished 4/10/87)

The Court held that the Common-
wealth was required to reveal the in-
formant’s identity in this case "since
it is undisputed that the informant’s
testimony was highly relevant and
might have confirmed appellant’s
claim of entrapment...." The



evidence was as follows: "Here, con-
flicting evidence was adduced. Ap-

pellant testified that he was,

entrapped by the informant, that
both he and the informant were
present in an undercover officer’s car
at the time the first transaction oc-
curred, and that the informant was
also present in an adjacent car during
the second transaction. The com-
monwealth adduced evidence, by
contrast, that the informant was not
present at the second transaction and
that, although the informant was sit-
_ ting in an adjacent car at the time of
- the first transaction, he did not wit-
ness that transaction due to the
covert manner in which it was con-
ducted. However, we note that it is
uncontroverted that the informant at
least arranged the first drug transac-
tion, and that the commonwealth ad-

duced no evidence bearing on-
appellant’s defense of entrapment."

Moore v. Commonwealth,
Ky.App. (unpublished 4/24/87)

The defendant was found guilty of 2
counts of theft by deception over
$100, and of being a 1st degree PFO.
She was sentenced to 1 year on each
theft charge, and this sentence was
enhanced to 10 years. The Court af-
firmed on an Anders brief.

Judge Miller dissented, stating: "In
view of KRS 532.080(7), I would
~ remand this case for a hearing on the
question of disproportionate punish-
ment. See Solem v, Helm, 463 U.S.
. 277, 103 S.Ct. 3001, 77 L.Ed.2d 637
(1983); Hart v. Coiner, 483 F.2d 136
(4th Cir. 1973), cert. denied, 415U S.
938 (1974); U.S. CONST. amend.
VIII; KY CONST. 11"

INEFFECTIVE ASSISTANCE
{PFO
Lane v. Commonvwealth,
Ky.App. (unpublished 5/1/87)

The defendant was sentenced to 15
years as a 1st degree PFO. The
defendant filed an RCr 11.42 motion
alleging his trial counsel ineffective
for failure to properly preserve the
fact that the state filed to prove an es-
sential element of the PFO convic-
tion, the defendant’s age on the date
of the commission of the prior of-

fense. The Court determined that
the defendant’s conviction had to be
reversed since he did not recelve ef-
fective assistance of counsel: "The
two-prong standard for reviewing ef-
fCCthC assistance of counsel set forth

in Strickland v. Washington, 466 U.S.
668 (1984), was adopted in Kentucky

Ky.App., 687 S.w.2d 153 (1985),
where it was stated:

First, there must be a finding of an
error in performance by the counsel,
and secondly, there must be a finding
that prejudice resulted from that
error which had an adverse effect on
the judgment. (cntatlon omitted). Id.
at 154. -

It has already been determined that
appellant’s trial counsel made the
error of failing to properly preserve
an issue for appeal and that such
failure resulted in the conviction
being affirmed despite its being un-
supported by sufficient evidence. As
such, appellant has satisfied both re-

quirements of Hopewell, supra.

—40—

In overruling appellant’s RCr 11.42
motion, the trial court stated that
’objection at the time of trial would
have resulted in the court permitting
the Commonwealth to provide the
missing detail.” This finding is clear-
ly erroneous and must be set aside.
CR 52.01. The question is not
whether the Commonwealth could
have proven its case, but rather,
whether it did prove every element
beyond a reasonable doubt. KRS
500.070. In this instance the Com-
monwealth simply failed in its burden
of proof, and the charge cannot be
retried. See Hobbs v. Common-
wealth, Ky., 655 S.W.2d 472, 473
(1983)."

DUI: INSUFFICIENT EVIDENCE
State v. Elmourabit
373 N.W.2d 290 (Minn. 1985)

The police stopped the defendant for
exceeding the speed limit by 13 mph.
There was nothing erratic about the
operation of the jeep. There was the
smell of alcohol on the defendant’s
breath, and behind his tinted glasses
the officer observed glassy and
bloodshot eyes. The defendnt had an
unsteady gait in walking to the police
car. At the police station, the defen-
dant performed the dexterity tests
normally. The officer testified thatin
her opinion the defendant was under
the influence. The defendant tes-
tified to many stresses he was endur-
ing the night he was picked up, and
that he had about 1 beer that evening,
The appellate court found this
evidence insufficient to convict:

These are the kind of issues that this
court, with rare exception, has always
left to a jury. We conclude, however,
thatthis is one of those rare exceptions.
Even with the credence to be given the
state’s case, the unique facts and cir-
cumstances here, particularly in their
various combinations, require us to
conclude that the state’s proof falls
short of proof beyond a reaonable
doubt.

Id. at 294,

Ed Monahan

Assistant Public Advocate
Training Director

(502) 564-5258



Book Review

Enemies and How to Love Them

ENEMIES
and How to Love Them
by Gerald A. Vanderhaar
Twenty-Third Publications, 1985,
Mystic, Conn. $5.95.

The reality of our existence is that we
live in a very imperfect world of hate
and fear, of injustice, crime, war, and
death. Itis a world in which distrust
of neighbor reigns. We have -- out of
"practical necessity" -- erected defen-
ses against unwanted int—>ders: we
hide behind walls of natiorality, race,
status, privacy, pragmatism, and self-
righteousness Fo¢r thousands of
years, we have underctocd this as the
only "practical" way of life. Other-
wise, the storehouses of our civiliza-
tion and selfhood would be overrun
by enemies.

Nearly two millenia ago, a poor
young man named Jesus taught, and
lived by, an alternate strategy. He
urged the practice of loving one’s
neighbor at all times, even when one’s
neighbor was an "enemy." This seem-
ingly impractical, and even insane,
program has been practiced success-
fully by visionaries such as St. Francis
of Assisi, Peter Waldo, the Quakers,
Mohondas Gandhi, and Martin
Luther King, Jr. This program may
-offer the sole alternative to our deter-
mined course toward world annihila-
" tion.

This is the central message of an ex-
cellent book by Gerard Vanderhaas.
The author is a professor of religion
and peace studies at Christian
Brothers College in Memphis, Ten-
nessee, and he is an activist in non-
violence and international peace
movements.

To combat the delusion that the
strategy of love of enemies cannot

work, Vanderhaar sprinkles his book
liberally with anecdotes showing it
working in situations where the nor-
mal, "safe” course of action failed.
For example, 73-year-old Louise
Degraﬁnried met an escaped convict
in her home in 1984. He had a shot-
gun trained on her husband, but she
met him with Christian charity and
fearlessness, offering him breakfast
and a prayer. Afterwards, the con-
vict surrendered peacefully to the
police. Meanwhile, two other es-
capees were met by a 59-year- -old
man who had taken the precaution of

ing himself. They took his gun,

killed him, stole his car, and kid-

napped his wife.

In Enemies, the lesson is that our
habitual practice of creating, nurtur-
ing, and opposing enemies only ser-
ves to keep us in astate much like that
of Nazi Germany, ruled by fear and
hatre 5. The urgency of finding an al-
te-native to nuclear self-destruction
impels us to turn from our fear and
hatred of "them." We need to
develop successful negotiating tech-
niques which involve separating the
"opponent” from the issues. By be-
having as a loving person, rather than
as an enemy, one develops personal
power recognized as a peacemaking

tool in psychotherapy. By putting
oneself in the other’s shoes, one is
freed to discover the win-win solution
to conflicts. By facing conflicts head
on with love, instead of with the
natural fight-or-flee reaction, the
successful negotiator converts him-
self and the world around him into
"the kingdom of heaven."

Vanderhaar dissects -- both
psychologlcally and historically -- the
practice of hatred, of foe-making, of
placing blame on scapegoats, and of
projecting our insecurities upon
others -- all to avoid facing the enemy .
within, Resolving to love oursclves
and our world, instead of judging,
leads us to re-evaluate all our prac-
tices, such as capital punishment, the
treatment of accuseds and :convicts,
competition with our peers; and our
manner of dealing with adversaries,
such as judges and opposing counsel.
There are numerous encouraging ex-
amples, insights, and practical sug-
gestions found in Enemies of benefit
to everyone with competitive, con-
tentious lives --which means
everyone.

Michael Friend
Roederer Farm Center
LaGrange, Kentucky

Twenty-Third Publications
Order Department
P.O. Box 180
Mystic, CT 06355
1-203-536-2611

Call Toll Free: 1-800-321-0411

ENEMIES
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Paducah

(L to R) Morris Eaton, Rex Duff

Morris Eaton, Assistant Public Advocate, joined the of-
fice February 24, 1987. He is a1986 gracluatc of South
Illinois University.

Rex Duff, Assistant Public Advocate, joined the office
December 1, 1986. He is a 1985 graduate of Ohio Nor-
thern Pettitt College of Law.

Transfers:

John Halstead, on September 1, 1987,
will transfer from the Somerset trial of-
fice to the Northpoint post-convic-
tion/trial office.

Resignations

Richie Bottoms, formerly of the
Northpoint Office, resigned on
May 16, 1987 to begin private
practice in Harrodsburg.

Steve Owens, formerly Directing
Attorney of the Pikeville Of-
fice,resigned on May 29, 1987 to
go into private practice in
Pikeville with Attorney Kelsey E.
Friend.

Ken Taylor, formerly Directing
Attorney of the Northpoint Of-
fice, resigned on June 30, 1987 to
go into private practice in
Nicholasville with Daugherty,
Thomas and Taylor.

Norman Bennett, formerly of the
Pikeville Office, resigned on July
15, 1987 to go into private prac-
tice in Johnson County with At-
torney Charles K. Belhasen.

Bill Chambliss, formerly of the
Stanton Office resigned on Mayl,
1987 to transfer to the Attorney
General’s Office, Utility Inter-
vention Section in Frankfort.

Promotions:

Allison Connelly was appointed the
Director of the Northpoint trial office
on July 16, 1987.

Jim Cox was appointed the Director of
the Somerset office on July 1, 1987.
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15TH ANNUAL
DPA SEMINAR
COMPLETED

200 persons attended the 2 1/2 day An-
nual Public Defender Training Semi-
nar in Louisville. National faculty were
Paul Cramer of Conflict Management
Inc., Carol Grant and Marc Kurzman
of Minnesota. Other faculty included
Sixth Circuit Judge Nathaniel R. Jones,
Todd Megibow, Scott Doyle of the
KSP Lab, Dr. Gennaro Vito of Univer-
sity of Louisville, Mike Wright, Frank
Haddad, Jr., Richard Miller of Cabinet
of Human Resources, Vince Aprile,
Charlie Coy, Rick Receveur, Gary
Johnson, Tim McCall, Bette Niemi,
Dr. Jonathan Cowan, Dr. George
Nichols II, Bill Stewart, Paul Phillips,
JoAnne Yanish, Frank Jewell, David
Nichaus, Judge Richard Fitzgerald,
Joe Leibson, Jack Mudd, Justice Char-
les Leibson, and David Skilton.

DPA investigators spent a day of train-
ing on sex abuse cases and ethics.

Thanks to all those that made the semi-

nar a success. Don’t miss next year’s

seminar to be held June 5-7, 1988 at the
" Quality Inn Riverview in Covington.

Capt. David Ston Scott Doyle

Judges Joe Leibson, Richard Fitzgerald, Judge Nathaniel Jones
Jack Mudd

) George clas Ricard Miller
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We republish this photograph of the Court
of Appeals’ Judges with their names.

£

Top Row (L to R)' Charles H. Reynolds, Bowling Green, Kenton J. Cooper, Jamestown, John P. Hayes, Louisville, Chief
Judge J. William Howerton, Paducah, Anthony M. Wilhoit, Versailles, Judy M. West, Covington, Harris S. Howard, Pres-
tonsburg

Bottom Row (L to R) Boyce G. Clayton, Benton, John D. Miller, Owensboro, R.W. Dyche, III, London, Michael O. Mc-
Donald, Louisville, Paul D. Gudgel, Lexington, Charles B. Lester, Ft. Thomas, Dan Jack Combs, Pikeville -

In the June, 1987 publication of The Advocate, there was an interview with Chief Judge William Howerton of Kentucky’s Court
of Appeais which was followed by an Opinion of the Florida Court of Appeals conceming the need for more appellate judges in
Florida. The Florida opinion was included as an example of one court’s response to that court’s perceptions of its caseload and
was not intended to be a comparison of caseloads of Florida’s and Kentucky’s appellate caseloads. The Department of Public
Advocacy regrets any unintentional interpretation caused by these two articles.

Paul F. Isaacs

Public Advocate
The Advocate Bulk Rate
Department of Public Advocacy U'sb.ilors)m *
151 Elkhorn Court Frankfort, KY
Frankfort, Kentucky 40601 . 40601
Permit No. 1
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