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ROB EGGERT

"FROM THE MAIN LINE
TO THE CHEESE LINE"

Coming from a northeastern Brahmin
background, Joseph "Rob" Eggert
might be considered an wunlikely
candidate to find happiness as a
public defender In Loulsville,
Kentucky, However, Rob, as he llkes
to be called, has Iindeed found
happiness here and established
himself as one of the most success-
ful and highly respected public
defenders anywhere, He Is presently
Deputy Chief Trial Attorney for the
Jefferson District Public Defender,
Rob!'s background 1is nearly as
Interesting as the man himself,

After attending The Groton School,

Rob received his undergraduate
degree cum laude from Harvard
College, Before  entering law

school, Rob worked as a newspaper
reporter both in Connecticut and on
Long Island, His strong academic
background, coupled with his over-

whelming desire to uncover the
truth, led Rob to pursue a legal
career, He attended the School of

Law at Catholic University where he
received his law degree Iin 1980,
While in law school, Rob developéd
an Interest iIn criminal law and
worked with prisoners and defense
attorneys In Washington D,C. Rob
became a public defender with the
Office of the Jefferson District
Public Defender in September, 1981,
Rob!'s decision to relocate In
Louisville was a surprise to many
people, but his success at his work
and hls dedicatlon to his clients
surprises no one,

Rob Is well-known not only for his
knowledge of the iaw but also for
his aggressive style of advocacy,
When Rob Is assigned to a case, he
approaches it with such intensity
and commitment to his cilent that
it is difficult not to believe iIn
the absolute Innocence of the
defendant regardliess of the facts,
Such dedication and persistence
have earned him the nlck-name
“Bul tdog", Durlng his time with the
Jefferson District Public Defender,
Rob has served In the juvenile
division and has also represented
clients facing finvoluntary hospi-
talization before being appointed
to his present position in the
adult dlvision, Rob's cases have
Involved an unusual cast of charac-
ters Including an award-winning Rod
Stewart Impersonator, "the alliga-
tor and the shark™ client, "the
plunger", and the client who suf-
fered "every man's nightmare" -

—2

waking up and finding himself in a
high-speed chase and shoot-out with
the police on the expressway, One
of Rob!'s more celebrated cases was
the "cheese line" case In which
Rob!s cllent was accused of
drunkenly driving Into a line of
people waiting for the distribution
of govermment cheese, Iinjuring
several and killing one, Rob's
successful defense in this case was
a surprise to the public but no
surprise to those who witnessed his
of forts on behalf of his client,

By virtue of his prior success, Rob{

has become Invaluable In the traln-

ing of new public defenders, Rob Is
willing to work with a new lawyer
whether it be providing tips on
trial strategy or offering advice
on how to dress for success in the
courtroom, Rob's , organizational
skills and interest in fravé(,
geography and world affairs are
reflected In his office decor which
features a large globe, a detalled
map of the world, a relief map of
death valley, and a glow-in-the-
dark map of the universe, Rob feels
it is important to be comfortable
in his office since he spends well
over 60 hours a week at his job,

When Rob Is not working, he leads
an active life and involves his
colleagues In social activities as
much as possible, Rob is married to
Nancy Sparrow, also an attorney,
Music and dancing are high on Rob's

list of enjoyable exTracurrIculars("“

(See Eggert, p. 56)
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By Eleanor Holmes Norton

Ours is the oldest constitutional
democracy on Earth, giving Amen-
cans cause for celebration in this
bicentennial year. But surely the
pragmatic American mind can con-
vert at least some of that celebra-
tory energy to good national use.
We celebrate our Constitution best
when we take note of our successes
and pledge to correct our deficien-
cies in meeting our own constitu-
tional ideal. The bicentennial shail
have served the nation well if it re-
energizes the commitment to equal-
ity, the most conspicuous omission
from the Constitution in the 18th
century and the most important
constitutional reform of the 20th.

Equality has been one of the
discordant themes in the American
symphony. The sour note, of
course, was slavery, and it was
there from the start, marring the
lofty New World enterprise. When
slavery became embedded in the
Constitution, a struggle of tragic
proportions was guaranteed. We
are still playing out that struggle,
still trying to harmonize the origi-
nal dissonance.

It took decades to address ra-
cial discrimination, but progress
since World War II has been dra-
matic when compared with the
entire preceding period of constitu-
tional government. Out of this
struggle has come not only the first
American consensus on racial
equality. The meaning of equality
itseeg has been deepened and broad-
ened.

What began as an effort to
erase our most conspicuous consti-
tutional flaw has developed into
that and much more. Constitutional
interpretation has brought an ex-
traordinary array of Americans un-
der the constitutional umbrella —
from women and handicapped peo-
ple to illegal aliens and welfare
recipients. The post-Civii War
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A sour note
\\ ‘\.'Constitution came up short on matter of equality

About this article

This article is printed in
connection with a TV series,
“We the People." The second
episode will be aired by KET at
g o'clock tonight. The author
of this article, Eleanor Holmes
Norton, chaired the U.S. Equal
Opportunity Commission from
1977 to 1981, She is now a
professor of law at
Georgetown University Law

Center.
#

equality amendments have been
interpreted to include people and to
bar practices impossible for the
founders to have foreseen and for
some — blacks and women, for
example — they specifically ex-
cluded. The sensitive interpretation
of the Constitution calibrated to
meet both the spirit of the docu-
ment and the challenge of change
in a dynamic society is a major
reason that our country, despite its
polyglot nature, has remained a
stable constitutional democracy for
200 years. Yet the curious idea has
become fashionable that the Consti-
tution is anchored like a rock to the
original intent of its authors, who
could have had no sense of today’s
world. In a recent controversial
address, Associate Justice Thur-
good Marshall sought to refute this
notion.

He reminded us that the Consti-
tution we revere is not the same
one the founders created. He ar-
gued for “a sensitive understand-
ing of the Constitution’s inherent
defects, and its promising evolu-
tion.”

The fact is that even the Bill of
Rights was added to the Constitu-
tion after a fierce political struggle,
and was not part of the founding
idea. The guarantees of equality
were inserted painfully 80 years
later. Equality has been an ac-
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quired taste in this country.

The Marshall speech may have
been the warning the country need-
ed to avoid the kind of revisionist
history that is un-American. It is
the best reply to those who would
embalm the Constitution in “divine
intent” as Chief Judge Sol
Wachtler of the New York Court of
Appeals has called the original
intent notion popularized by Attor-
ney General Edwin Meese and
others. How, after all, could a
document written in 90 days sur-
vive for 200 years? Only because
Americans have had the good
sense to look with Justice Marshall
not only at what he calls “the birth
of the Constitution but its life.”

Neither the Constitution nor
any law is ever set upon a fixed,
unerring path. The law is neither
noble nor base. It can be either. It
has been both.

The law was base when it
rationalized slavery. In its statutes
and decisions, the law built an evil
tower of jurisprudence to justify
and cement slave status. And when
war overturned the slave system,
our law invented Jim Crow and
separate but equal, an intricate
embroidery of inequality whose
effects we are still trying to root
out.

The law was noble when it
applied its own self-corrective and
overturmed doctrinal segregation.
Lawyers and judges applied the
same Constitution to lead our coun-
try to an entirely different notion of
equality not embraced by the ma-
jority of Americans.

That the same Constitution
could yield results as antithetical
as segregation and integration
should be a warning of the need for
permanent self-criticism and con-
tinuing readjustment to the needs
of society. It is a system always in
search of values. It is we who bear
responsibility for the quality of our
justice, not our founding document.

LEXINGTON HERALD-LEADER, LEXINGTON, KY., THURSDAY, OCTOBER 1, 1987
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Art Behind Bars

An unusual art exhibit, entitied
"Art Behind Bars," was héld Septem-
ber 2-26, 1986, at the 0Old Capitol
Bullding In Frankfort, Sponsored
jointly by the Kentucky Historlcal
Soclety, the Kentucky Humanities
Council, and the Kentucky Correc-
tions Cabinet, the exhibit featured
arts and crafts created by inmates
from every major correctlional fa-
cltiity in Kentucky, In conjunction
with the exhibit a panel dlscussion
of prison arts and crafts activ-
itles was presented on Sunday,
September 7; panel members included
moderator Bob Komer, Recreation
Director at Kentucky State Refor-
matory; Dr, Bill Booth, Art Profes-

sor, Morehead State Unliversity;
Ellsworth Taylor, Art Director,
Kentucky Educational Televislon;

Don Webb, artist and former Inmate
of Kentucky State Reformatory; and
the writer of this article, Not
only did the exhibit and panel
discussion represent the
ofticial public recognition of
Kentucky inmates' arts and crafts,
but they also revealed several
important considerations concerning
prison arts and crafts activities
of interest to those involved with
Kentucky prisoners,

Most Kentucky Correctlional Institu-
tions provide some sort of formal
art/cratts program, the most exten-
sive being at Kentucky State Refor=-
matory (KSR) under the direction
(as are all such programs) of the
Recreation Supervisor, Such formal
programs are usually popular, and
often maintain a continual waiting

first

list of Inmates who want to partic-
Ipate but must wait for a vacancy,
as safety concerns and |imited
space and facllities will permit
only a limited number of inmates to
work in the art/crafts area, These
programs provide material and
equipment otherwise unavaliable to
inmates, For example, at KSR
inmates are allowed fo buy wood
(with thelr own funds) from a near-
by lumber vyard, which delivers
orders on & reguiar schedule, There
is no other way Iinmates can obtain
wood of sufficient size, quality,
and quantity to use in the creation
of art and/or crafts objects. In
addition, the KSR art/crafts room
has a number of power tools, hand
tools, nalls, glue, and some paint
and other finishing substances
available to the men,

As In all the State's prisons, most
Inmates usually  make their art/
craft objects to-send home as
gifts; however, a considerable num-
ber of objects are sold to other
inmates who either have no artis-
tic/cratt talents, or have no time
or Inclination to create something
themselves, but who, nonetheless,
wish to send to their famliies or
friends a handmade, often beauti-
ful, art or craft object, At KSR
the objects are often plcked up by
family or friends from the visi-
tor's room, which nearly always has
50-75 objects on display either
waiting to be picked up, or of fered
for sale to anyone who wishes to
buy them; If an inmate sells an
art/craft object from the visitor's

room, 15§ (this percentage differs
in other Iinstitutions that have
similar programs) of the selling
price goes back into the art/crafts
program to help maintain equipment,
purchase supplies, etc; the re-
mainder, 85% of the selling price,
Is put on the Inmate's account,

The objects created, especially In
such formal programs as that at
KSR, tend to be somewhat redundant,
For example, palintings often re-
flect similar motifs or subject
matter, such as unicorns or Pegasus
(or a comblination thereof); wild
animals; monsters of all sorts,
such as deplcted in science fiction
comics or movies; cars, and par-
ticularly motorcycles and "biker"
motifs (see cover photo); some na-
ture scenes and/or landscapes; and
tinally, a large category, por-
traits of family, friends, rela-
tives, lovers, etc,

Much of the fine art at KSR tends
to be of refatively high quality--
probably because Bob Komer, the
Recreation Director, holds a mas-
ter's degree in art and has
instructed severa! of the Iinmates,
heiping them ‘o perfect their
artistic expertise; some of those
inmates have, in turn, aided other
inmates with thelr artistic ef-
forts, Often one inmate will
perfect his expertise In one or
more categories or styles untii he
becomes recognized as the "best."
Usually he will then have more
orders for work than he has time or



materials to complete before his
customers! varlous deadlines,

A similar situation exlsts concern-
Ing craft objects created in the
institution's formal program, An
inmate who can make, say, clocks
better than anyone else will likely
receive more requests 1o make
clocks for other inmates! families,
friends, etc, than he can possibly
accommodate, Too, like the fine
artists, {inmate-craftsmen In the
formal program tend to create
objects In the same categories, At
KSR, for Instance, common categor-
fes of crafts Include, but are not
limited to: clocks (of wood, and
often rocks and pebbles); wishing
wolls (sometimes as a jewselry box)
(see photo #2); Jewelry boxes;

minfature fireplaces (also some-
times as a jewelry box); miniature
stagecoaches and covered wagons

(see photo #3); miniature churches
and houses (some to actual scale)
(see photo #4); wall hangings, such

‘ as large wooden butterflies; minia-

ture ships, cars, and motorcycles;
cassette tape holders; wooden name
plates for desks; and toys, At
Christmas, toys for disadvantaged
children are frequently built in
large numbers by most of the In-
mates iIn the formal art/crafts
program; small wooden cars and alfr-
planes, or dolls are favorite items
(ses photo #5).

However, as earller Indicated, not
all of the State's correctional

facilities have the extensive
formal art/crafts program found at
KSR, Only ceramic programs are
avallable at both Luther Luckett
Correctional Complex (LLCC) and the
Kentucky Correctional Institution
for Women (KCIW), and while the
KCiW program is rather elaborate,
the LLCC program is gquite limited
in scope; too, only a few inmates
at each of these Institutions
participate in the formal activi-
ties., Creating ceramics does not
seem To be nearly as popular,
especially among male inmates, as
woodworking and fine art, Because
It is a relatively new facility,

Northpoint Training Center (NTC)
has an even more |imited formal ar
/crafts program, providing Inmates
the opportunity to construct only
model alrplanes, etc, from Kkits;
and, again, few inmates participate
In that activity,

Because it is a maximum security
prison, the Kentucky State Peniten-
tiary (KSP) must maintain more
rigorous control over all Inmate
activities, so while there is no
formal art/crafts program.per se,
there is a leather shop where a few
(a very few) Inmates tool beautliful
leather goods, A number of years
ago, KSP's leather shop was oper-
ated entirely by inmates, who were
allowed to keep most of the pro-
ceeds from the sale of their lea-
ther goods; but today the State

operates the leather shop much |ike

any other prison Industry, and
Inmates merely fill orders recelved
by the state, for which they are

pald the prevailing "state pay." A(l
small bullding directly in front of’

KSP Is used exclusively to house
and display the varlous leather
objects, and it Is manned by a
"trusty® who takes orders from
visitors and/or sells leather goods
on display, The only formal art/
crafts program approaching KSR!s is
found at Blackburn Correctional
Complex (BCC), a minimum security
facllity near Lexington, Arts and
crafts are created there in the
same varlieties and media as at KSR,
but because BCC Is small and space
Is limited and because there are
fewer staff, a much smaller inmate
population, and Is less equipment,
the number of art/crafts objects
produced are necessarily smaller
than at KSR,

While the formal arts/crafts pro-
grams range from extensive and
innovative to practically nonexist-

ent, the lInformal creative activi- .

Kentucky'!s
prolific,

ties of Inmates In
prisons are wlidespread,



and varied, and exhiblt ingenulty,

beauty, and remarkable talent. Not
only are these Informal activities
often more interesting than the

formal art/crafts programs--they
usually utilize more varied medla
and technlque--but | belleve they
also reveal more about Inmates,
from various perspectives,

inmate
is per-

The tradition of informal
art and crafts in prisons

haps known throughout prison popu=.

lations the world over and has
probably existed for as long as
humans have been incarcerating one
another, For example, many art/
craft objects made by prisoners-
of-war are still extant and/or
remembered by former prisoners or
guards; but while prisoner-of-war
situations have been sufficiently
documented so that the public Is
famtliar with that tradition,
scarcely anyone not connected In
some way with our penal system is
familiar with convict art/cratts,
(I hope that my forthcoming book,
based on four years research,
primarily in Kentucky prisons, will
remedy that situation,)

Inmates are confronted with an
array of dlfficulties in creating
their various (informal arts and

crafts--space, materials, and tools
and implements are all iIn short
supply, and lega! prohlibitions con-
cerning some type of art/craft
activities often exist, The oniy
things not in short supply are cre-
ativity and time; in fact, most
inmates have such an abundance of
time on their hands that they fre-
quently refer to their informal
art/crafts activities as "just kil-
tin' time," a view | consider high-
ly lronic, as many of their art/
crafts creations are Indeed beauti-
ful, innovative, and functional,

Inmates! efforts to overcome the

many obstacles 1o their art and .

craft activities are nothing short

of ingenious, For example, excel-
lent paintings are often accom-
plished with ball point pens, color
pencils, or pastels, as olls are
usually not permitted because of
institutional prohibitions of first
hazardous materials, and because
they are toxic, Also toxic and
consequently prohibited are most
glues, and those that are allowed

usually will not stick to surfaces
such as plastic or metal; too, the

avaiiable nontoxlic glues are vul-
nerable to water and humidity, so
some objects, for Instance func-
tional model boats, cannot be made,
In all of the prisons fire safety
Is an ablding concern, so Iinmates
are not permlitted to have flammable
materials, such as wood shavings,
etc,, In their cells, Consequently
inmates create a great number of
objects from toothpicks and Pop-
sicle sticks, both of which they
are permitted to have In |Imited
numbers In most prisons, Tooth-
picks can be purchased by the box
at most prison Inmate canteens, but
Popsicle sticks must be ordered
from outside or provided by the
institution's recreation program,
If there is one, On death row at
KSP, for Instance, prohibitlions and
restrictions are quite sfringent
concerning what materials death row
Inmates may have; they, therefore,
usually make more objects from
toothpicks than do Inmates with
different custody status. (See, for
example, photo #6 of an astounding
and delicately accurate model ship
made from “toothplcks by a death

row inmate which won first prize in
its category during the "Art Behind
Bars™ exhibit at Frankfort,)

Especially at the prisons where
recreation programs are limited,
but in general at all prisons, wood
is at a premium, Consequently, in-
mates are seen constantly foraging
not only for scraps of wood, but
also for cloth, metal, plastic,
etc, throughout the prisons, They
recycle everything; nothing Iis
wasted; indeed, In that respect in-
mates are good environmentalists,
and most prison yards are perpetu-
ally scavenged clean, Inmates dis-
play great ingenuity in transform-
ing these salvaged, found, thrown-
away materials into useful,
functional, even aesthetically
pleasing and beautiful objects

Perhaps the most widespread, and
the most traditional, of Informal
prison art/crafts are the various
objects~~nearly all functional and
aesthetically beautiful--made from
discarded cigarette packs, Using a
process of paper folding probably
derived from the similar Japanese
tradition called Origami, inmates
cut out the most decorative designs
found on clgarette packs, then fold
the cut parts together so that they
form a new pattern, and then fold
and sew fthese together to create
various useful objects, the most
typical belng ladies' purses or
purse sets, The purse set In photo
#7 required over 880 cigarette
packs and 150 hours to create, and
a replica of [t was purchased by
the R. J. Reynolds Tobacco Co,

museum for $500.00.




Other frequently seen cigarette
wrapper objects are picture frames
and men's billfolds and belts (see
photos #8-12), but nearly any sort
of object could be made given
sufficlent cigarette packs, time,
patience, and ingenious creativity
on the inmate's part, Because they
require so many packs, long hours,
etc, to create, cigarette wrapper
objects usually command relatively
high ‘yard" prices, and thelr
makers are keenly aware that poten~
tial buyers appreciate the value of
such objects and thus will accept
the price their makers have to
charge, However, although the
purse set purchased by Reynolds has
become nearly a legendary sale
among all inmates--everybody in
Kentucky's prisons has heard about
it--the $500,00 Reynolds paid is
exorbitant; usually such a set will
sell for $60-%100 on the yard; and
one may buy a single lady's purse
for $20-$50, depending upon the
Ingenulty exhibited in creating its
design, the expertise with which it
was put together, and the kind of
cigarette packs used,

Both the Inmates who make cigarette
wrapper objects, and those who buy
them, insist that Camel packs make
the most attractive objects, Con-
sequently the majority of inmates
who smoke prefer Camels, for they
can easily sell a supply of empty
Camel packs to a cigarette wrapper
artist/craftsman, usually for 1
cent per pack, Because they are In
such demand clgarette packs are
never seen lying on the vyard;
indeed, | have seen three men
ailmost dive for a discarded Camel
pack, A similar, though not as
pronounced, motivation leads in-
mates to scour the yard constantly
for any object having a potential
art/craft utility, but  nearly
everyone watches for Camel packs,
It not for themselves, then to sell
or glve to a clgarette wrapper
artist/craftsman Inmate or buddy,
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Brands other than Camel can be

used, such as Kool, Pall Mall, and (

Mariboro (lilsted In makers! prefer-
ential order), and | have seen the
art done using other types of
paper, e.g,, newspaper, construc-
tion paper,); in fact, objects are
often made by cutting specific body
parts (e.g. breasts, buttocks,
genltals) out of so-called men's
magazines and creating a porno-
graphic disptay for the cover of a
photo album, or a desktop pad, for
example, These pornographic
objects are wusually not sold,
rather are made for personal,
private use by their makers,

Other popular objects among the

traditional Informal prison
art/crafts are models of vehicles
of all sorts: cars, tfrucks, jeeps,
and especlally motorcycles, These
are also crafted primarily from a
variety of found, scavenged, or
thrown-away materfatls, though wood
and cardboard are preferred, How-~
ever, perhaps the finest, most
Intricate, most beautiful examples
of model vehicles | have ever seen
were cars (a VW and a 1957 Chevy),
a Jeep (see photo #13), and two
scale model motorcycles, all con-
structed entirely from Styrofoam
cups! while in a county jail
awaiting transfer to KSR, the maker
of these objects got the idea to
cut and shape his and his fellow
prisonerst used Styrofoam cups
which they were given at meals, By

the time he was released from KSR (

several years later he had perfect-



ed his Styrofoam cup art, and his
creatlons won the admiration of all
who saw them; everyone, Including
guards and other prison officials
(and 1) wanted them, He could not
obtain sufficient quantity of used
Styrofoam cups to make enough
objects to satisfy the demand so |
brought him some durlng visits,
While he was at KSR he helped
others learn how to make Styrofoam
objects (such sharing of knowledge
and skill s wusually a common
practice among inmates who make any
prison art/crafts) and the Styro-
foam cup medium Is now becoming an
established tradition, Still, It
Is a new and nearly unique medium,
and wood remains the most wide-
spread traditional medium,

Wood is used to make all sorts of
objects In both the formal and

informa! art/crafts activities, but
uses of

perhaps the most unusual

wood | have seen concerned jewelry.
I know an inmate at KSR who is
particularly versatile--he can work
in nearly any medium and create
nearly anything, varying from fine
art to furniture--and talented--
every one of his objects is exquis-
ite; for example, see photo #14 of
his horse and buggy, a winner In
its class at the Frankfort exhibit,
He hand-carved a series of various
minfature designs from bits and
scraps of wood found around the
prison and then fastened them
together with bent paper clips to
make necklaces (see photo #15),

Most inmates |ike jewelry; thus it
Is not surprising that some enter-

pristng artist/craftsmen devise
methods for supplying the demand,
For example, on the yard one day an

intelligent, ingenious Inmate at
Eddyville found a small plece of
plastic from a broken plastic

it was a pretty
color and he liked the way it
refracted sunlight, In turning It
In his hand and admiring I+, he got
the idea to heat the plastic with a
match so that I+ would become
suffictently pliable to shape into
a plece of jewelry, From that
beginning several years ago he has
made literally hundreds, perhaps
thousands, of pieces of plastic
"jewelry," He strings them toge-
ther with leather, metal (usually
bent paper clips), string, etc., He
uses plastic spoons, cups, etc, of
various colors, and sometimes melds
two or more colors together., He
has constant problems in obtalining
enough varied plastic and suffi-
clent matches--dozens of books are
required to make just one necklace,
He shapes the hot melting plastic
with his bare fingers (which have
become slick and apparently imper-

drinking glass;

vious to the heat and pain) into
the desired shapes, which often
resemble jewelry or shells of

exotic cultures, Over the years he

has learned how to allow the carbon
smoke from the burning match and
plastic to become Incorporated into
the melting colored plastic so that
It makes a design, - He also uses
white plastic to make smail pleces

attachi ng

that
human bones,

startlingly resemble small
These have proven to
be especially popular, perhaps
because many Inmates seemingly
prefer what society would consider
exotic, primitive, or otherwise
esoteric designs, styles, and
motifs In their art/crafts,

Two other KSR inmates collaborated
to make a unique, and some would
say grotesque, sort of jewelry,
First they had fo obtain "mater-
ials"; they crawled up Into the
open rafter-beam roof area of a
large bullding on the prison
grounds and, using brooms or sec-
tlons of plpe, killed the pigeons
that roosted there, Parts of ths
pigeons--usual ly the feet or
claws--were cut off and fashlioned
into earrings and necklaces; also,
a8 back scratcher was made by
a pigeonts claw to a
long plece of wood,

Inmates! preferences for what most
other people would cail the unusu-
al, the esoteric, the bizarre or
even shocking and grotesque In
thelr art Iis perhaps best seen In
prison tattoos, Compared to the
free population an extraordinarily
high percentage of Inmates have
(and do) tattoos, For many, tat-
toos constitute a badge of Identi-
fication, marking them literally as
outside the normal strata of social
respectabllity (what one Inmate
calls the soclety of the "white
collars®) to which most have no
access, Not only does the fact
that they have tattoos so mark them
but the sort of tattoo they prefer
serves to embellish, emphasize, and
advertise their separateness, their
different way of life, their eso-
teric world view, Common tattoo
motifs Include: skulls (the most
frequently seen); the grim reaper;
dragons and serpents and a whole
array of other fantastic, mythical



beasts; women; Nazl emblems; guns
and knives; names, and motorcycle
emblems and depictions (the second
most frequent category), (See
photo

#16 for examples,) Such

tattoos are intended to invoke the
we!l-known traditions and aura of
the motorcycle gang, whose members?
life style Is emulated (including
all the above tattoos) In an effort
to capture some of the gang's macho
identification, While there are a
comparatively small number of
motorcycle gang members and other
bikers 1in prisons, there are a
great many more "!wanna' be's" and
others who try to assume the
biker's role and Image as a
defensive posture to ward off
possible rape or other affronts,
All of that notwithstanding, prison
tattoos constitute perhaps the most
traditional, the most elaborate,
and the most prolific of prison
Informal art forms, and indeed the
most aesthetic, for many tattoos
are absolutely exquisite works of
art,

However, tattooing in most United
States' prisons 1Is not merely
prohibited, it is lllegal (the one
exception Is California which, |
understand, allows tattooing In a
rigidly controlled, steriilized
environment), Tattooing is viewed
as a potential health hazard (hepa-
titis occurs regularly from unsani-

tary conditions and unsterilized
needles), and now that AIDS- is a
serious threat 1in prisons, the
crack-down on tattooing has become
Increasingly rigorous, Strangely,
though, most inmates | have inter-
viewed seem unconcerned about
either hepatitis or AIDS; .they
continue to tattoo and be tattooed,
even though to do so poses many
difficulties, After selecting a
site that is as obscure as possi-
ble, tattooers then must recruit
other inmates to serve as l|ookouts
for guards, Most tattoers use
patterns drawn by other inmates who
have artistic abllity and who
charge for their art (and are paild
either In clgarettes or by recelv-
ing tattoos themselves); the pat-
terns are put on carbon or ditto
paper, both of which are also
prohibited and therefore must
either be smuggled in or stolen
from prison supplies,

Previously, inmates used a needle
or pin (straight or safety) to
"pick" the tattoo Into the skin,
but now an ingenious "gun" Is used,
Several years ago, as the story
goes, an Inmate at Eddyville in-
vented a tattoo '"gun," and today
his invention has become tradition-
al--apparently every prison tattoo-
er knows how to make such a tattoo
gun, and most have them, at least
until they are discovered and
confiscated by guards, The "gun"
is made from a cassette tape re-
corder motor, Bic pen parts, a
tooth brush, electrician's tape,
and a guitar string; the wires from
the recorder motor are attached to
a radio or other appliance and the
motor turns and moves the guitar
string through the Bic pen slseve,
which is taped onto the bent tooth-
brush for stability, and the “gun"
is ready to tattoo. Ink is also
difficult to obtain, and when India
ink or tattoo ink cannot be smug-
gled in, tattooers use any Ink
substitute they can obtain, which
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often produces additional problems;
for example, acrylic paints are
sometimes used, and with the summer
heat and humidity the acrylic under
the skin tends to swell, creating a
sometimes painful and obviously
distorted skin condition around the
tattoo,

| could describe numerous other ex-
amples of inmates! ingenious and
novel! endeavors to overcome diffi-
culties and prohibitlions in order
to create their art/crafts, but
space here is limited, so two fur-
ther examples will serve to iflus-
trate the general situation, For
apparent reasons Inmates are not
permitted to have sandpaper, So,
several Iinmates decided to create
thelir own sandpaper, They simply
collected gravel from tThe prison
yard, sifted it through screen wire
fo its smallest consistency, and
poured it on heavily glued paper;
it worked, and with it they were
able to achieve a finer finish on
their wooden craft objects,

Also, Inmates are not allowed
knives--again, for obvious reasons,
So, ‘most informal woodwork
art/craft s accomplished with

razor blades (also, technically, an’

iilegal application), or, for smali
wooden objects, a fingernail clip~
per, Because each institution
strictly rations razor blades, the
Inmate artist/craftsman must elither
buy the numerous blades required or
persuade other inmates fo glve him
their used Institutional blades,
Fingernall clippers are available
at the canteen but, like other
canteen objects, are relatively
expensive--at least for the typlcai
inmate artist/craftsman; too,
clippers do not last very long,
hence are economically prohibitive
for the prolific, but poor, inmate
artist/craftsman,

the difficulties in-
creating informal

Considering
mates face In



prison art and crafts, the question
arises: why do they do it? Cer-
tainly, the economic motivation for
prison art and crafts cannot be
denied, 1Indeed it is sometimes
paramount, Many inmates are alone,
as often famlly and friends wil
disown and abandon them once they
are incarcerated, Thus many have
no source of outside financial
support, and "state pay" is not
sufficient even to keep an finmate
Iin cligarettes and coffee; hence,
they call wupon thelr art/craft
skills as a means to make enough
money to buy cigarettes and coffee,
and other items from the canteen,
or items they might want to order
fron a store "on the streets®
(T.,V.,, radlo, cilothing, etc,).
Too, those inmates who have no
artistic ablility, and no access to
stores outside the prison, make
eager customers for other Inmate
art and crafts, which they buy to
send to family and friends for
birthdays, Christmas, and other
occasions,

tandem with the
however, Is
Important

Functioning In
economic motivation,
perhaps the equally

benefit of ego-
enhancement, Many prisoners have
abysmally low self-esteenm, They
often tend to view themselves as
they believe the majority of soci-
ety views them as social rejects,
worthless beings who have been
discarded in society's human dump-
ing ground--the prisons, So, when
an inmate creates art and/or crafts
that are often indeed aesthetically
pleasing, even beautiful, and Iis
praised for his creations not only
by other inmates but also by guards
and other prison officials, and
particularly by his own and others!
families and friends on the out-
side, then his image of himself is
enhanced and Iimproved Iimmensely,
Moreover, if the art/craft object
is not only aesthetically pleasing
but functional as well (purses,
billfolds, picture frames, jewelry
boxes, etc,) then its maker is also
seen as a provider of useful ob-
jects, a contfributor to society and
its needs, To a large degree the
making of art/craft objects by
inmates can be seen as a therapeu-
tic activity, If the inmate frans-
forms soclety's thrown-away objects
into Ingenious, functlonal, even

psychological

beautiful objects, then | believe
in the process he, as soclety's
thrown-away ‘object," Is trans-

torming himself and by so doing Is
pronouncing that while on the
surface, Ilike the material with
which he works, he may too appear
to be worthless, but ilke his
created objects he may surprisingly
still be soclally productive,
useful, and functional, and indeed
perhaps even beautiful In some way,

in sum, | believe prisons would do
well to look more closely at inmate
art/craft activities and to seek to
find ways to encourage and foster
such activity by providing more

institutional support, creating
fewer restrictions, and generally
recognizing the value of such

activity,

R, Gerald Alvey, Ph,D,
Associate Professor of Folklore
University of Kentucky
College of Arts and Sciences
Department of English
Patterson Office Tower
Lexington, Kentucky 40506-0027
(606)257~-8046

tn this photo, Pat Sanborn (L) and Mitchell Willoughby (R) appear with their

prize winning ships,
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The prize winning ship also appears In photo Number 6.



Upcoming Legislation

The Interim joint committee o
Judiciary-criminal and the subcom-
mittee on selected criminal matter:
addressed a number of criminal
Justice issues, The major topic
before the joint committee was the
Unified Juvenile Code, The subcom-
mittee concentrated on prison and
Jall overcrowding and related
Issues,

The Unifled Juvenile Code enacted
by the 1986 legislature Is a com-
prehensive and detailed piece of
legisiation, It has had a wide-
spread Impact on a number of public
and private organizations, The
Interim joint committee heard
testimony from representatives of a
number of agencles and constituen-
cles affected by the code, The
major problems identified in the
implementation of the code were:

1) the restrictive conditions
for transfer of a child to
circult court as a youthful
of fender;

2) the absence of court desig-
nated workers in some coun-

ties;

3) the . "separate facltity®
requirement for Juvenile
detention which placed a
burden or countles without
separate facilities for

Juveniles; and

4) the emphasis on the use of
approved detention faclilities
when only six exist,

Fred Cowan

State-run jails? Yes, and soon

An Arkansas sheriff, fed up with
having his jail overcrowded by
prisoners awaiting transfer to state
custody, took 50 of those inmates to
a state prison Monday and left
them chained outside to trees. No
doubt, Kentucky county officials
can empathize with Pulaski County
(Ark.) Sheriff Carroll Gravett.

A similar sense of frustration
over jail conditions led Kentucky's
county judge-executives last week
to send the General Assembly a
politically explosive proposal that
the state take over operation of
county jails in this state.

Legislators probably won't greet
the suggestion with much enthusi-
asm, for a variety of reasons. One
is the extra state expense involved.
Another is that a necessary facet of
state-maintained jails should be the
elimination of elective county jail-
ers by constitutional amendment,
and that would produce a real
political dogfight.

Still, a state takeover is desir-
able. At the time of the judge-
-executives’ vote last week, 20 sub-
standard county jails had been
closed and 13 more had been down-
graded to temporary lock-ups.

Some of the jails that are in
operation are overcrowded, largely
because 1,100 state prisoners are
housed in them as one means of
reducing prison overcrowding. Oth-

Lexington Herald Leader,

Reprinted with permission,

er jails have become notorious for
the ease with which prisoners walk
away from them.

What is needed is a single, well-
managed corrections system (in-
cluding prisons, regional jails and
local lock-ups) staffed by profes-
sionals and maintained with ade-
quate support from the legislature.
That means a lot rnore money than
the General Assembly has been
willing to spend on prisons and jails
in the past. It also means an end to
elective jailers.

Making these decisions is going
to take some political courage on
the part of legislators. But the
longer they ignore the situation,
the more intolerable it is going to
get — and the more difficult and
costly it will be.to correct.

Besides, if legislators don't act,
some Kentucky jailer might get
just as fed up as the Arkansas
sheriff. If the jailer understands the
reality of Kentucky’s situation, he
won’t vent his anger on the state’s
prisons. By and large, the Correc-
tions Cabinet is doing the best it
can with what the legislature has
given it.

But an enterprising jailer might
decide state legislators need their
own personal prison trusties in the
front yard. About eight per legisla-
tor would just about solve the jails’
overcrowding probiem.

In response to concerns over the
Juvenile code, Senator Moloney
coordinated the effort of represen-
tation from a number of organiza-
tions iInvolved In the implementa-
tion and operation of the juvenile
code, This effort has resulted In
100+ proposed revisions to the
Juvenile code, Many of these
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changes are minor technical changes
to enhance the clarity and consis-
tency of provisions of the code,
Among the major revisions are:

1) the speclification of a cate-
gory of detention facilities
for juvenlles - "juvenile
hold faciiity" - which permit



the holding of juveniles In
an entirely separate portion
or wing of a jall contalning
aduit prisoners, For juve-
niles to be held in a facili-
ty which also holds aduits,
access from the aduit to the
Juvenile section must not be
possible and the facllity
must be staffed by sufficient
numbers of certified staff to
provide 24 hour a day super-
vision,

2) the provisions for transfer
of a2 juvenile as a youthful
offender to clrcult court
have been altered to expand
the discretion of county
attorneys and judges in these
proceedings, If a juvenile
Is alleged to be a youthful
offender the County Attorney
Is glven the discretion to
move the child be tried as an
adult, If the court deter-
mines probable cause exlsts,
the court considers a number
of factors related to type
and severity of the offense
as well as public safety and
I'tkelihood of reasonable
rehabllitation prior to a
determination of whether the
case will be transferred,

Representative Morris, In response
to the situation which arose In
Hopkinsvilie, brought to the atten-
tion of the committee a bill which
proposed similar visions relating
to the detention of juveniles and
the transfer of youthful offenders,

The subcommittee on selected crimij-
nal matters heard lengthy testimony

on overcrowding In prisons and
Jails, Much of this testimony
concentrated on +the causes and
consequences of overcrowding, The
general theme of much of this
testimony was that despite the

existence of a number of diversion-
ary programs: Intensive supervi-

probation, home
Incarceration for misdemeanants,
restitution, early releass, and
others, the jall and prison popula-
tions continue to grow, Secretary
of Corrections, George Wilson,
identified public attitudes and
legisiation In response to public
sentiment as the primary causes
rather than an increase in crime or
changes In demographic factors,
Secretary Wilson identified legls-
lation relating +to persistent
felony of fenders; prohibiting

sion, Intenslive

- probation for certain classes of

offenders such as those who use
firearms and child molesters; the
creation of new crimes; and the

passage of violent offender legis- _

latfon as contributing to over-
crowding,
The conditions of confinement

lawsuit fliled by prisoners at the
Kentucky State Penltentiary and
Kentucky State Reformatory which
resulted in a federal consent
decree has also exacerbated over-
crowding, The consent decree
called for an Improvement of condl-
tions In these +two facllities
through a reduction In the opera-
tional capacity of the State Refor-
matory and alterations at the State
Penitentiary suchf _Aas conversion
from double or fl;arger capacity
cells to single cells, These
requirements of the consent decree
reduced avaliable bed space in the
state system, The state has spent
$250 million dollars on these two
facilities, opened two additional
facilities and approved the con-
struction of a new $43 million 500
bed institution, These increases
In system capacity have not been
adequate and there are currently
1,500 state prisoners housed in
county jalils awaiting transfer to
state facliiities,

While a number of factors operated

to create a deficit of state insti-
tutional bed space, similar factors
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were functioning to create addi-
tional pressures on jall space,
The creation of new misdemeanor
of fenses, the “s |ammer biiin
requiring the Incarceration of
drunk drives, litigation filed by
prisoners in county jalls chal-
lenging the conditions of confine-
ment, court ordered remodelling and
population caps at some jails, the
passage of state jalil standards and
the resultant remodelling of many
Jalls and the closing of jalls In ‘
approximately 20 counties have
greatly compounded and complicated
the overcrowded problem,

The overcrowding In state and
county facilities has created an
interesting set of clircumstances,
The operatlional imperatives of the
Corrections Cablnet call for the
expedlent transfer of convicted
felons from county jalls to state
facilities while simultaneousiy
requiring that population capaci-
ties be met, This results in a
backiog of convicted felons In
county jalls, These same opera-
tlonal functions require the Cabi-
net to ensure adherence to state
Jall standards which has resulted
In a reduction of available jail
beds through Jail closures, Simul-
taneously, the General Assembly has
besen compelled to alter parole
statutes to permit the parole of
convicted felons directly from
county Jalls, This measure was
necessary because the unavallabil-
ity of bed space in state facli!I-
ties resulted In stays in county
Jalls awaiting transfer that were
so lengthy that felons were eligi-
ble for parole consideration before
they could be admitted to a state
facllity, Secretary Wilson views
this as a "no-win" situation which
requires a re-evaluation of the
goals of Incarceration and who
should be Incarcerated, He argued
that prison space is a valuable
commodity costing $50,000 per bed
to bulld and up to $20,000 per



inmate per year to fitl, Conse-
quently, 1f an individual is Incar-
cerated for 20 years we are occupy-
ing a2 $50,000 cell at a maximum
cost of $400,000 for +the total
duration of confinement, Secretary
Wilson also stated that we could
not "bulld our way out of the
situation", Instead, a reanalysis
of avallable strategles Is neces-
sary,

In reaction to the population
pressures created for county jalls
and the Increasing costs of main-
taining these jails, the subcommit-
teo also heard dlscussions of a
state-run jail system, Testimony
on this lIssue centered around the

budgetary problems some counties
are facing in attempting to main-
tain jalls that meet state and
federal standards, The presenta-
tions on this Issue suggested that
i+ Is a complex problem which will
require careful review and deliber-
ation,

The issues considered by the inter-
im jolnt committee and subcommittee
attest to the complex and critical

nature of these criminal justice
Issues in Kentucky, During the
upcoming session of the General

Assembly a number of these issues
will be addressed In greater detail
as the state grapples with the need
to meet the demands for public

safety and punishment within a
system that Is already overcrowded
and placing extreme burdens on
state and county government opera-
tions,

Hon, Fred Cowan
Attorney General
Frankfort, Kentucky
{502) 564-7600

State Representative Fred Cowan,
41, has represented the eastern
Loulsville district since 1982,
when he defeated veteran Republican
Bruce Blythe., His current term,
his third, would have expired in
1988,
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Bill Straub

Kentucky-Post, Reprinted with Permission.

Why the juvenile code is under fire

FRANKFORT — For some reason,
the Unified Juvenile Code which fi-
nally became law on July 1 is being
used as a whipping boy by just about
everyone who has a half-baked notion
about Kentucky's system of justice.

Keep in mind that the guts of the
code, championed by state Sen. Mike
Moloney, D-Lexington, have only
been around for about seven years
and have undergone more scrutiny
than Ollie North’s bank account. Now
that it’s here, a sizeable number of
breast-beaters are waliling that it's
sure to end civilization as we know it.

What a bunch of malarkey. Foes
have seized on some of the acknowl-
edged shortcomings in the code to is-
sue an indictment against the entire
concept. It’s becoming quite clear
that those seeking the highest rooftop
to shout from are doing so because
they fear they have the most to lose.

A problem in the code arose out of
a murder in Christian County. The
accused, a 17-year-old, had not been
convicted of another felony in the
year prior to her arrest. Therefore,
under the code, she could not be tried
as an adult, meaning the harshest
sentence she could face was a year in
the custody of the Cabinet for Human
Resources.

Almost everyone agrees that some
change s necessary to provide a more
severe penalty under those circum-
stances. If the criticism ended there,
few would have room for argument.

But there's a lot of nit-picking go-
ing on that has little to do with the
code itself. In Covington, for instance,
police no longer are enforcing the ju-
venile curfew because offenders can’t

be held in detention for more than
two hours without a court order.

Youths who break laws that don’t
apply to adults are referred to as sta-
tus offenders. And, indeed, the code
says no status offender shall be de-
tained in any jail, police station, lock-
up, internment facility or just about
anyplace else.

It's becoming quite
clear that those
seeking the highest
rooftop to shout from
are doing so because
they fear they have
the most to lose.

But, according to Moloney, that
has been the law since 1974. It in fact
is a federal law. Failure to comply
endangers the state’s ability to receive
federal funds.

“We have broken that law consis-
tently and we can’t do that,” Moloney
said.

And then there are those counties
that maintain the county jail in the
county courthouse. They complain
that under the code the juvenile de-
tention facility can’t be maintained
in the same building as the jall.
Therefore, juvenile detention facili-
ties in the courthouse no longer can
be used.

That goes against legislative intent,
as Moloney noted, and the way the
wording in the law can be defined. It

says a secure detention facility for ju-
veniles can't be located in any build-
ing that is “part of or attached to any
facility in which adult prisoners are
confined or which shares staff and
facilities in which adult prisoners are
confined.”

Obviously, that section is Intended
to keep counties from locating juve-
nile detention facilities In the same
building as the jail when the jail is an
independent structure — like in
Campbell County.

As Moloney noted, the philosophy
behind that section comes from the
Youth Authority Act. It was passed in
1952.

“It requires separate facilities for
housing juveniles,” Moloney said.
“Most counties haven’t done that in
the 35 years since it was passed.”

And there, friends, is the rub. A lot

-of counties and officials over the

years have treated laws relating to ju-
veniles with a wink and a nod. In-
stead of insisting that counties spend
the money necessary to assure hu-
mane treatment for youths, police,
prosecutors and judges simply have
ignored the law.

The Unified Juvenile Code ad-
dresses that. Violation of the law now
can result in a misdemeanor charge
— a criminal offense.

Hence, the wailing. Those sworn to
uphold the law, who have scoffed at
those very same laws over the years,
now are forced to recognize them.

Isn't that terrible?

Bill Straub Is chief of The Ken-
tucky Post's Frankfort bureau.

Crime rate continues 5-year downward trend

Associated Press

WASHINGTON — Americans
were victimized by an estimated
34.1 million crimes last year, a
decline of more than three-quarters
of a million from 1985 and down
more than 7 million from the peak
year of 1981, the government re-
ported yesterday.

The survey of about 100,000
people in 50,000 households by the
Bureau of Justice Statistics found

that the rate of violent crime
dropped 6.3 percent last year com-
pared with 1985 and has fallen 20
percent since 1981. The survey
counted crimes whether or not they
were reported to police and used
the results to estimate the number
of criminal incidents nationwide.

Criminologists say the 5-year
downward trend is a result of the
aging of the baby-boom generation,
as people bomn after World War I

move out of the age group most
prone to commit crimes, those from
15 to 4.

Last year's figures may repre-
sent a bottoming out of the decline,
which showed some signs of slow-
ing down in 1986, said Alfred
Blumstein, dean of the school of
urban and public affairs at Carne-
gie-Mellon University in Pitts-
burgh.

The number of assaults per

1,000 people fell 7.9 percent last
year, while there were smaller de-
clines in the rates of rape, theft,
burglary and household larceny,
according to the survey.

However, motor vehicle theft
rates rose 5.4 percent in 1986, and
robbery rates went up 1.4 percent.

The total number of criminal
victimizations was 34.1 million in
1986, compared with 34.87 million
in 1985 and 41.5 million in 1981.

Lexington Herald-Leader, Reprinted with Permission.
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West's Review

A Review of the Published Opinions of the

Kentucky Supreme Court
Kentucky Court of Appeals

United States Supreme Court

KENTUCKY
SUPREME COURT

COMMONWEALTH'S FAILURE TO
PRODUCE WITNESSES
Commonwealth v, Calloway
34 K.L.S, 10 at 19
(September 3, 1987)

During pretrial discovery, the
Commonwealth indicated to Callioway
that one James Morris was an eye-
witness who would be made availlable
at tria! but whose current address
was unknown, However, when the case
was called for trial Morris!' where-
abouts remained unknown, A continu-
ance was granted on defense motion,
Ten months later, when the case
again went to trial, Morris remain-
ed unfound, The trial court denied
a defense motion to dismiss, The
Court of Appeals reversed, The
Supreme Court granted discretionary
review and reversed,

The Court observed that "Ordinarily
it Is not the duty of the Common-
wealth to locate and produce at
trial witnesses for a defendant,®
The Court found no denial of the
right to compulsory process since
Calloway never sought process to
secure Morrls trial attendancs,

DOUBLE JEOPARDY/
OPENING STATEMENT/OPINION
Kroth v, Commonwealth
34 K,L,S. 10 at 22
(September 3, 1987)

The Court rejected a double jeo-
pardy chal lenge to Kroth's convic-
tion of two counts of trafficking
In a controlled substance based on
hls possession of drugs stolen In a
single burglary, The Court held
that because the drugs consisted of
both Schedule 1I1 and Schedule 1V
controlled substances two distinct
of fenses were committed, Justice
Leibson dissented on the basis of
this Issue,

The Court found no harm In the
prosecutor's opening statement re-
ference to hearsay and judged the
evidence of gullt to be overwhelm-
ing and noted the trial court's
admonition to the jury that opening
statements are not evidence,

The Court also approved the "ex-
pert" testimony of a police officer
that the large quantity of drugs in
Kroth's possession indicated they
were for sale, not personal use,
The Court emphasized the witness!®
ten years experience as a narcotics
officer, Chief Justice Stephens
and Justice Gant dissented on this
Issue,

WANTON MURDER
Smith v, Commonwealth
34 K.L.S. 10 at 23
(September 3, 1987)

The principal issue in this appeal
was whether the trial court erred
by Instructing the jury on wanton
murder, Smith contended that his
conviction of wanton murder could
not stand because all the evidence
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Linda K. West

indicated his actions were Inten-
tional, The Court disagreed and
held that "we have concluded that
the Instruction on wanton murder,
even |f erroneously given, was a
harmless error and resulted in no
prejudice to appe!lant,” The Court
reasoned that, unlike glving an
unsupported instructlon on a lesser
included offense, the unjustified
instruction on wanton murder did
not create the risk of a compromise
verdict by the jury., A conviction
of wanton murder does not represent
an intermediate position between an
acquittal and a conviction of
intentional murder, According to
the Court the error was thus harm-
less. Justice Leibson dissented,

RCr 9,70 ADMONITION
Commonwea {th v, Messex
34 K.L.S. 11 at 20
(September 24, 1987)

An issue in this case was whether
the trial court's failure to admon-
Ish the jury pursuant to RCr 9,70
Is reversible error despite a
defense fallure to object, The
error occurred on a single occasion
during PFO proceedings., The trial
court had already correctly admon-
ished the jury on four previous

occasions, However, the admonition
was omitted when the jury was
discharged for the evening, The

Court of Appeals reversed the PFO
conviction based on this error,
The Kentucky Supreme Court reversed
the Court of Appeatls., "In light of
the four admonitions, . . .and the



fallure to object, we find no

reversible error,"

ENTRAPMENT/"DEADLY WEAPON"
Commonwealth v, Sanders
34 K.l.S. 11 at 21
(September 24, 1987)

In this case, the Court held that
Sanders was not entitled to a
directed verdict on his defense of
entrapment, The Court's holding
reverses a Court of Appeals! deci-
sion which held to the contrary,
The Court cited the KRS 505,010
requirement that "At+ the time of
the [Inducement or encouragement,
[the defendant) was not otherwise
disposed to engage In such con-
duct," The Court held that testi-
mony by the entrapping officer that
the Idea for the charged offense
orliginated with Sanders created a
Jury question as to this issue,

Sanders also argued that he could
not be convicted of first degree
robbery because he did not use a
"deadly weapon,” The weapon provid-
ed Sanders by the entrapping offi-
cer was, unbeknownst to Sanders,
disabled, * The "victim," also an
undercover officer, was aware that
-the pistol was Inoperative., The
Supreme Court concluded that it was
sufficient that Sanders belleved
that +the pisto! was capable of
firing,

JURY SELECTION
Marsch v, Commonwealth
34 K.L.S, 11 at 24
(September 24, 1987)

At triat, Marsch moved to strike
ten Jurors for various reasons,
each motion to strike being denled,
Marsch utilized all of his peremp-
tories +o remove elght of the
Jurors., The Supreme Court conclud-
ed that some of the elight jurors
peremptorily struck, and one of the
remaining two, should have been
struck for cause based on relation-

ship to the victim, previous opin-
fons as to Marsch's guilt, or by
reason of prosecutorial misconduct
in defining reasonable doubt to the
Jjurors in volr dire, The jurors®
statements "given In response to
leading questions, that they would
disregard all previous information,
opinions and relationships should
not have been taken at face value,"
Because of the trial court's refus-
al to strike the Jurors Marsch's
"right to exercise truly peremptory
challenges was Infringed," Jus-
tices Stephenson and Wintershelmer
dissented,

BIFURCATED TRIAL/VOLUNTARINESS
OF CONFESSION/ BRUTON
Kinser v, Commonwealth
Johnson v, Commonwealth
Vincent v, Commonwealth

34 K.L.S, 12 at 18
(October 15, 1987)

The three defendants were tried
jointly. Because the Commonwealth
desired to introduce Kinser's out-
of-court statement, which incrimi=-
nated all three defendants, and
since Kinser would not take the
stand, a bifurcated trial procedure
was adopted, All eﬂdence, exclu-
sive of Kinser's statement, was to
be presented, Following jury
verdicts as to the v'g-iu‘l It or lInno-
cence of Vincent and Johnson,
Kinser's statement was to be intro-

duced, Then the issue of Kinser's
guilt would be submitted to the
Jjury., Thls procedure was In fact
followed but broke down to the

extent that a statement of Kinser
was actually Introduced prior to a
Jury determination of Vincent's and
Johnson's guilt,

The Court heid that this bifurcated
procedure did not prejudice the
defendants, With respect to Kinser,
the Court held that the bifurcated
procedure did not constitute double
Jeopardy and that the prior deter-
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mination of his codefendants' guilt
did not prejudice him,

The Court also held that Kinser's
confession was not rendered invol-
untary by the fact that his attor-
ney, who was present at the making
of the confession, had represented
a prosecution witness, The attor-
ney's representation of Kinser and

the witness was not concurrent,
Thus there was no conflict of
interest,

The Court found no error in the
admission of Kinser's alleged out-
of-court statement to his sister
that he watched while Johnson and
Vincent robbed and murdered the
victim, Since Kinser did not testi-
fy, Johnson and Vincent argued that
introduction of the statement
violated their right of confronta-
tlon, Bruton v, United States, 391
u.S. 123, 88 S,Ct. 1620, 20 L.Ed,2d
476 (1968), The Court held that the
defendants. could not claim the
benefit of Bruton because they had
objected to sanitizing the state-
ment by exercising their names,
Chief Justice Stephens and Justice
Gant dissented as to this portion
of the Court!s opinion,

DELAY IN INDICTMENT/
HEARSAY/ INSTRUCT 1ONS
Reed v, Commonwealth
34 KeLoS. 12 at 22
(October 15, 1987)

In this case, the Court held that
an elght year delay between the
commission of the crime (first
degree rape) and indictment did not
require dismissal of the Iindict-
ment, The Court acknowledged that
such delay may constitute a due
process violation if i+ is "inten-
tional delay to gain tactical
advantage™ and gives rise to "sub-
stantial prejudice," However, the
Court held that delay attributable
to "the age of the child and the
lack of cooperation from her fami-
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ly" was not for tactical advantage,
The Court also concluded that
substantial prejudice was not shown
by the "mere possibliiity that some
evidence which was unavallable at
trial would have been available at
an earlier time,.."

Reed complained of hearsay In the
admission of a 1978 DHR conference
report which stated that the victim
had told a soclal worker that the
defendant had sexually abused her,
However, the Court held that this
evidence was legltimated by Reed's

subsequent testimony that the
victim's story was a recent
fabrication, The DHR report was

relevant to rebut Reed's theory.

Finally, the Court found reversible
error in the trial court's refusal
to instruct the jury on second
degree sexual abuse, The Court
first held that the defense was not
required wunder RCr 9,55(2) to
tender a written Instruction in
order to preserve the Issue, The
Court held that  the Iinstruction
should have been glven based on the
totality of the evidence, which
included Initial social worker
reports that the victim had alleged
sexual contact not involving pene-
tration, Justices Stephenson and
Wintersheimer dissented,

KENTUCKY COURT
OF APPEALS

CREDIT FOR TIME SERVED
Rose v, Commonwealth
34 K.L.S. 11 2t 2
(September 4, 1987)

Rose was released on bail while
awaiting trial on felony charges,
Meanwhile Rose was convicted of
unrelated misdemeanors and served
out the jail terms Iimposed for
those convictions, Rose was ulti-
mately convicted of the charged
felony, Rose then requested and was
denfed jail credit for the time
served for the misdemeanors, The
Court of Appeals, <citing KRS
533,060(3), affirmed the denial of
Jail credit,

OTHER CRIMES
Hopkins v, Commonwealth
34 K.L.S. 11 at &
(September 11, 1987)

At Hopkins' manslaughter trial the

prosecutor cross-examined Hopkins
regarding his |lvelihood as a
bootlegger. The Court of Appeals

denounced this evidence as Irrele-
vant evidence of other crimes since

i+ did not prove motive, Iidentity,.

intent, knowledge or common scheme
or plan, However, the Court held
the error to be harmless,

—18—

All rights reserved,

The Court also held that Hopkins
was not entitled to an Instruction
on reckless homicide where he
testifled that he Intended to shoot
the victim and there was no evi-
dence that he failed to see the
risk involved in the shooting.

DOUBLE JEOPARDY/EED
Thompson v, Commonwealth
34 KiL.S. 11 at 9
(September 11, 1987)

In this case the appellant was
convicted of assault and wanton
endangerment based on his act of
firing fwo shots at the victim in
immediate succession, One shot hit
the victim; the other did not, The
Court of Appeals vacated the wanton
endangerment conviction as viola-
tive of the protection against
double jeopardy, "IWle hold that
an assault is a single course of
conduct under KRS 505,020 when the
act or acts defined by statute stem
from one impulse and are continu-
ous, proximate in time, and Inflic-
ted upon the same victim,”

The Court rejected argument that
Thompson was entitled to an In-
struction on assault under extreme
emot lonal disturbance, "There is no
evidence that appellant was !'so
enraged, inflamed or disturbed!
that he acted uncontrollably at the
time of the shooting.," Citing
McClellan v, Commonwealth, Ky., 715

S.W.2d 464, 468 (1986),



YENIREMAN A WITNESS/
LESSER INCLUDED OFFENSES
Jones v, Commonwealth
34 K.L.S, 12 at 8
(October 2, 1987)

A prosecution witness was called as
a member of the jury pool at Jones!
assault +trial, The +trial court
questioned the witness and deter-
mined that she had told some mem-
bers of the panel that she was a
witness and that she was related to
the victim, but had not otherwise
discussed the case, The Jury pansl
Indicated on volr dire that it
would give no extra weight to the
witness' testimony, The trial court
then refused to dismiss the Jjury
panel. The Court of Appeals agreed,
"Despite the fact that +they may
have acquaintance with or know | edge
about particlpants or possible
testimony In a pending case, pro-
spective jurors can stili qualify
to sit on the case so long as
reasonable grounds exist to bellieve

they can render a falr and Impar-
tial verdict,,."
The Court also rejected Jones!

argument that he was entitled to an
instruction on fourth degree
assault on the theory that the
injury caused by him - loss of an
eye - was not a serlous physical
Injury,

VEHICLE SEARCH/

COMMENT ON REQUEST FOR ATTORNEY/
INSTRUCT {ONS
Blankenship v, Commonwealth

34 K.L,S. 13 at
(October 23, 1987)

In this case, the Court upheld the
warrantless search of the defen-
dant's Impounded car, The defendant
was unconsclous, having been shot
In the head during the charged
robbery, The wvehicle search was
ostensibly for purposes of deter-
mining the defendant's ldentity
since no f.d. was found on the

defendant, In plain view on the
dash was a note stating "give me
alt the money," The Court of
Appeals concluded that the warrant-
less entry into the car was justi-
fied because of the exligent circum-

stances presented,

The Court also held that it was
permissible for a police officer to
testify that when advised of his
Miranda rights the defendant
requested an attorney, The Court
held that this was not an indirect
comment on silence in violation of
Doyle v. Ohlo, 426 U.S. 610, 96
S.Ct. 2240, 48 L.Ed.,2d 91 (1976).

Finally, the Court held that the
defendant was not entitled to an
instruction on ferroristic threat-
ening on the evidence before it,
Blankenship claimed that the rob-
bery victim - a gas station atten-
dant - was an acquaintance who
him money but had refused to
pay. Blankenship approached the
victim armed and intending to
demand his money, but before hs
cold do.so the victim shot him,
Under thls evidence an- instruction
on terroristic threatening was
unjustified since, according to
Blankenship, he never actually
threatened the victim, -

owed

CONSTITUTIONAL I TY/CREDIBILITY
OF KRS 532,045/CREDIBILITY
Owsley v, Commonwealth

34 K.L.S. 12 at
(October 30, 1987)

In this case the Court rejected
various challenges to the constitu-
tionality of KRS 532,045 which
denies probation to any person
convicted of a violation of,
alta, KRS 510,040 through KRS
510,150, The statute was enacted by
Chapter 382, §23 of the Kentucky
Acts and was titled "AN ACT relat-
Ing to sexually abused, missing and
exploited children, Including those
persons who commit offenses relat-
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Inter

ing thereto." The statute, however,

denles probatlon eligibility for
offenses not Involving minors,
Based on this anomaly, Owstley

argued that the statute violated
§51 of the Kentucky Constitution
which states "No law,.,shall relate
to more than one subject, and that
shall be expressed in the title,.."
The Court declined to consider this
chal lenge since the statute clearly
applied to the offense of which
Owsley was convicted - sexua! abusse
of a ten year old child,

The Court also rejected an equal
protection challenge to the statute
based on its holding that the
statute'!s further denial of proba-
tion to anyone who engages in
substantial sexual conduct with a
minor under fourteen years old
applles to women as well as men,
The Court additionally held that
the statute did not constitute
impermissible "class leglisiation"
by denyling probation to persons who
commit acts of "substantial sexual
conduct" upon a minor while in "a
position of special tfrust," |,e,
relatives, teachers, counsellors,

Owsley also claimed that the testi-
mony of the compliaining witness was
so inconsistent as to require a
directed verdict, The Court of
Appeals held "[glranted, there are
Inconsistencles in the child's
testimony, but not of a number or
to a degree that would warrant
taking the case from the jury,"

IDENTITY OF |NFORMANT
Commonwealth v, Balsley
34 K.L.S, 12, (Oct, 30, 1987)

Based on the Iinformation of a
confidential informant a search
warrant was obtained whlich led to

Balsley's Indictment on drug char-
ges, Balsley sought and obtalned an
order requiring disclosure of the
Informant's Identity, The Common-
wealth appealed,



The Court of Appeals upheld the
trial court's order, KRS 218A,260
provides that the information
received from such an informant is
admissible on the Issue of probable
cause, without Identification of
the iInformant, so long ‘s the
informant is not a materia! witness
to the offense and the Judge Iis
satisfled "that such information
was received from a reliable Infor-
mant and in his discretion does
not require disclosure," Thus,
disclosure may be required if (1)
the informant is a material wit-
ness, or If (2) the trial court is
not satisfied as to the reliability
of the Iinformant, Disclosure in
Balsley was ordered under this
second part of the statute, As such
the ordered dlisclosure was within
the trial judges' sound discretion,

LINDA WEST

Assistant Public Advocate
Appel late Branch

(502) 564-5234
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Post-Conviction

- Law and Comment

REVISED TECHNICAL PAROLE
VIOLATOR POLICY

As head of DPA's Post-Conviction,
one of the complalnts | routinely
hear from fleld attorneys Involves
the petty nature of technical
parole violation, 1t appalis many
attorneys that an Individual who
misses a curfew or is late for an
appointment with his probation and
parole officer can have these
infractions used against him to be
sent back to prison, Many attorneys
that | have spoken with feel that,
as a general rule, it takes much
more of an Infraction of probation
terms (those imposed by the court)
before an indlvidual 1is revoked
than it does to have one's parole
(Parole Board) revoked,

in response to this, recently,
Corrections revised its technical
parole violator policy to tighten
the guidelines wunder which an
Individual's parole may be revoked
for a technical violation, When a
parolee Is accused of a technical
parole Infraction thls procedure
must be followed before advancing
the matter to a preliminary
hearing. The new guldelines are:

Vi, PROCEDURES

A. The supervising officer and
the District Supervisor will
consider all, but are not lim-
ited to, the following areas
as an alternative to holding
the preliminary hearing:

“trict
' testifylng in front of the hearing

1, The danger to the community by
remaining on supervision,

2. The length of time the offender
has been under supervislon,

3, The serlousness of the viola-
tion,

4, The past referrals the officer
has made (if available),

5. The emp | oyment status and
support of his/her dependents

6. The reporting history,.

7. The level of supervision, (.6,
would a higher level of super-
vision be a viable alternative?

8, Possible placement Into the
Intensive Supervision Program or
Advanced Supervision Project.

Corrections Policy and Procedure
Manua!, Sectlon 27,19, lIssued July
31, 1987,

It is readily apparent, both the
supervising probation and parole
officer and the dlstrict supervisor
now must be Involived in the deci-
slon on whether a technical parole
violation will move forward, This
should be developed at the prelim-
Inary hearing, As 8 practical
matter, counsel who Is representing

‘a parolee  accused of a technical
‘violation

should have both the
supervising officer and the dis-
supervisor avallable for
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officer at the preliminary hearing,
Both the supervising officer and
district supervisor should be able
to testify that their review fully
complied with all elements of the
procedure, Although not stated, |
feel it only proper that the 8
point procedure should be set out
in writing as It is Correction's
procedure that a report must be
made when a parolee is written up
for a technical violation,

Subsection B of the
states:

new section

"only after the supervising
officer and district supervlisor
have determined that none of
the above factors are relevant
in that particular case should
the case be presented for a
preliminary hearing, See Cor-
rections Policy and Procedure
Manual, 27.19(6)(b)

By couching this part of the regu-
lation in the negative, Corrections
puts the onus of lnsuring the
procedure Is adequately followed on
the backs of the supervising
probation and parole officer and
the district supervisor, This
should provide a fertile fleld to
defense counsel to exploit
limitations in the probation and
parole offlicer!s case against hls
parolee, Unless each of the 8
tactors listed above are achieved
in some form or fashion, then an
individual cannot be technically
violated, Even |f the hearing
otficer flnds probable cause, an




accurate record lnvolvlng the 8
factors should be made because the
Department of Public Advocacy also
represents individuals when re-
quested in their final revocation
hearings at LaGrange,

By promulgating this new regula-
tion, Corrections is attempting to
correct a situation brought on by
the use of petty  technical
violations to send individuals back
to prison, This procedure does not

in any way affect a parole
officer's abllity to deal with a
serious parole violation, In
substance, the regulation injects

more due process into what has
previously been thought to be an

arbitrary proceeding and gives
defense counse! representing the
technical violator a better chance

to beat the violation and have his
client go free,

MCGEHEE |SAACS

Assistant Public Advocate
Chief, Post-Conviction Branch
Frankfort, Kentucky 40601
(502) 564~26717

Women convicted of welfare fraud
ordered to use contraceptives

Associated Press

MADISONVILLE — Two
women who have 10 children be-
tween them have been ordered by a
judge to abstain from sex or use
contraceptives as part of their sen-
tence for convictions on welfare
fraud.

JoAnn Van Buren, 30, and
Glenda Sullivan, 28, both of Madi-
sonville, had pleaded guilty to sin-
gle counts of failing to report a
change in factors affecting their
eligibility for food stamps and their
eligibility for Aid for Families with
Dependent Children. Both charges
are felonies.

Both women told Hopkins Cir-
cuit Judge Thomas B. Spain that
their only income was AFDNC
checks and food stamps, about
$7,000 to $8,000 a year.

“[t's none of my business who
has babies until it gets to be a
matter of balancing interests be-
tween the public and a defendant
in a criminal case” Spain said
Thursday in explaining his
Wednesday decision.

Ms. Van Buren has six chil-
dren, two of whom were born after
she was divorced, Spain said.

Ms. Sullivan has four children.
She and her husband are separated;
Spain stipulated in her case that if
the couple reconciled, the order
involving births no longer would

apply, but she still would be on
probation.

Both women were put on pro-
bation for five years and required
to repay the state. Ms. Van Buren
owes $2,974 and Ms. Sullivan owes
$1,851.

Spain said he had not consid-
ered imposing the order until he
heard thg women's testimony. It
occurred to him then that such a
condition of probation, like ban-
ning drinking in cases involving
alcoholic defendants, would be best
for all concerned.

“This is a far less onerous
alternative than if I sent them to
prison,” he said.

Spain said he would consider
setting the same conditions in simi-
lar cases and would not be sur-
prised if other judges did the same.

The women’s attorney, Robert
F. Soder, acknowledged that en-
forcement of the order “is where
we'll have the problem.”

The only real proof of a viola-
tion would be if the women became
pregnant, Spain said. Then he
would have to reconsider proba-
tion, he said, although he agreed
with Soder that pregnancy would
not be proof that the women had
not used contraceptives.

Ciifford Turner of the Louis-
ville chapter of the National Asso-
ciation for the Advancement of

Colored People said the group
would check the order, which both-
ered him on woral and civil
grounds.

Spain maintained he had not
violated the women's civil rights
but simply was keeping others’
rights from being restricted. If
circumstances change — if the
women, for instance, got jobs that
pay enough to support their fam-
ilies — he probably would recon-
sider the order.

Lexington Herald-Leader

Oct, 10, 1987
Reprinted with
Permission
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The Death Pena

lty

KENTUCKY'S DEATH ROW POPULATION - 32
PENDING CAPITAL INDICTMENTS KNOWN TO DPA - 78

WINNING THE BATTLE OR THE WAR?

No doubt Booth v, Maryland, 107
S.Ct, 2529 (1987) will result in
reversals of some Kentucky death
sentences, especially where prose-
cutors placed emphasis on the
deceased's character in argument or
evidence, The decision may

well

save the life of two or more of my

clients, In the long run, however,
Booth will be used as snake oil to
vcure® the malignant socletal
disease of capital
is yet one more desperate but
futile attempt to make rational an
irrational process'—- choosing a
handful of killers to kill, The
following article was written for,
"and published by, Parents of
Murdered Chiltdren, Vol, 2, No., 11
(Nov, 1987), In their newsletter,
POMC were DPA's guests at our last
Death Penalty Seminar, Needless to
say, these views are mine alone:

SURY1IVORS, THE COURTROOM
AND THE DEATH PENALTY:
ONE DEFENSE LAWYER'S VIEW

On June 15, in a narrow 5-4 vote,
the Supreme Court threw out John
Boothts death sentence (but not his
conviction) because a '"victim's
impact statement" [VIS] was used by
the prosecutor, Justice Powsell
wrote the opinion shortly before
resigning from the Court, "irvin
Bronstein, 78, and hls wife Rose,
75, were robbed and murdered in
their West Baltimore home,..bound
and gagged, then stabbed repeated-

punishment, It .

iy.e. The bodies were discovered
two days later by [thelr] son,"

The VIS emphasized the Bronstein's
woutstanding personal qualities...
descrlibed the emotional and person-
al problems the family members
faced as a result,..lsuch as] lack
of sleep and depression ,..lbelng}
tfearful for the first time'.,..."
The murders ruined the wedding of a
granddaughter who cancelled her
honeymoon In order to attend the
funeral, The VIS noted the family
felt Booth was lower than an “ani-
mal® and could never "be rehabili-
tated" but It stopped short of
specifically calling for the death
penalty,

For those of us who are asked to
defend the John Booth's of the
world, the decision was quite a
surprise, In case after case, the
Rehnquist Court was " 'hostile to
claims of Injustice by convicted
killers, Why then this sudden, it
temporary, turn-around? The answer
lies in another 5-4 opinfon Justice
Powel |l wrote earlier in the year,..
on April 22, McClesky v, Kemp, 107
s.Ct, 1756 (1987), dealt with the
disturbing question of race and the
death penalty, The Court had before
it a massive and very expensive
study of all Georgla murder prose-
cutions from 1973-79, Atter testing
and retesting 253 variables,
researchers came again and again to
the shocking conclusion that the
race of the defendant, and more
Importantly, the race of the vic-
tim, determined who went to the

Kevin McNally

electric chair and who went to a
prison cell, Killers of whites were
11 times more likely to get the
death penalty than killers of
blacks, 22% (50/228) of blacks who

killed whites, 8% (58/745) of
whites who Kkilled whites, 1%
(18/1438) of blacks who killed

blacks; and 3% (2/4) of whites who
killed blacks were sentenced *to
death, Every other study (FL, IiL,
0K, NC, SC, MS, VA and AR) has
shown the same: A killer's pun-
ishment depends on who he kills,

Justice Poweli's cruclal fifth vote

in McClesky rejected the last
broad-based legal challenge to

capital punishment In this country,
Powell conceded the researchers!'
findings, but said that there was
little that could be done about it
-- the Court wasn't about to over-
turn the death penalty in 36
states, |t Is In this light that we
must look at Powelll!s approach to
the Booth case,

The Court was "troubled by the
implication that defendants whose
victims were assets to thelr com-
munity are more deserving of pun-
Ishment than those whose victims

are perceived to be less wor-
thy...." A decision to execute
someone, anguished Powell, can't

"ynder our system of justice...turn
on the perception that the victim
was a sterling member of the com-
munity rather than someone of
questionable character,,.." (These
are all code words for 'race,")
Actually, when It comes to the



death penalty, cases Iinevitably
turn on the jury's perception of
the victim, Eliminating VIS, in-
stead of the death penalty, does
nothing to change that, The jury
still sees the survivors, thelr
race, economic standing, courtroom
presence, etc, In the end, Booth
only victimizes the survivors again
~ while offering little solace to
the accused killer,

It might seem unusual for a defense
lawyer to criticize a supposedly
pro-defendant ruling by the Supreme
Court, But the death penaity Is
full of contradictions, Many assume
that survivors want the killer(s)
executed, That simply Isn't so and,
from all we can tell from the VIS,
may not necessarily be frue of the
Bronstein family, Before the Booth
decistion, In talking with fellow
"death penalty lawyers," | specu-
lated that a decision agalnst sur-

vivor impact testimony might, in
the long run, hurt, not help,
capital defendants, Example? One

Judge refused to permit the jJjury to
hear that the widow, mother of
three children, opposed the death
penalty on religious grounds for
the killer of her husband, The
defendant, Willlam Thompson, is now
on death row, "Widow in Turmoll
Over Death Sentence,” Kentucky Post
(10/23/86)., A condemned cel imate of
Thompson's lost his appeal when the
Kentucky Supreme Court said It was
okay for the trial judge to "refuse
to allow testimony [about] the
impact of the death penalty on,..
the victim's familles,..." Smith v,
Commonwealth, Ky.,, 734 S.w,2d 437,

451-452 (1987), Sure enough, on
September 25, a federal appeals
court, specifically Dbecause of
Booth, declined to block an
execution although a trial judge

had refused to let the jury "hear
relatives of the victims testify
that the death penalty should not
be Imposed,”™ Roblison v, Maynard, 42
Ccr.L. 2008 (10th Cir, 10-7-87),

As a human being, | am moved by the
survivors outrage, as stated by
Susan Asquith of POMC, that they
can't "tell the judge and Jjury what
the loss" of a family member to
homicide means, As a lawyer, | can
understand Justice Powell's concern
that the death penalty not be the
exclusive punishment for killing
prominent (too often white) commun-
ity members who have articulate
friends and family, After all, how
should the survivors feel who are
denied the ultimate penalty? Is the
life of their husband, wife or
child somehow worth less in the
eyes of soclety?

| also understand Justice Powell's
fear that the victim would be put
on trial - if the deceased's char-
acter becomes the Issue In court,
And | can understand his concern
that VIS would only "inflame" and
ndivert® the jury, But who doubts
nthe grief and anger of the family
caused by brutal murders...?" As
Justice Powell admits: "[Tlhere is
no doubt that jurors generally are
aware of these feellngs," Absent
some unfortunate tactic designed to

exclude the survivors from court, a
defense strategy | find Improper<
and pointless, the jury sees and
feels the tears of the loved ones,

Permitting the survivors to be
heard (as well as seen) In some
manner is emotionally/psychologl-

cally important for them, Why can't
the criminal " justice system give
them thls, at least? All Booth does
is keep survivors from saying what
they feel, Family members will tes-
tify anyway, The Bronstein's son,
who flirst found his murdered par-
ents, Is but one example, Booth's
Jury could see Mr, Bronstein's pain
even if he never opened his mouth,
As It stands now the Jury, Judge
and public assume survivors only
and always demand blood for blood.
Let them speak for themselves,

The probiem, Justice Powell, is not
victim's impact statements, The
problem is the death penalty,

P

KEVIN MCNALLY

Assistant Public Advocate
Chief, Major Litigation
(502) 564-5255
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In the Trenches

District Court Practice

THE IMPORTANCE OF EARLY ADVOCACY IN
MAJOR CASES, PART |1

(Part | of this article was publish-
ed In the October edition of THE
ADVOCATE, and discussed what a major

case is, how counsel can recelve
early notification, and contained
some general comments on pre-

arraignment advocacy in those cases,
Part 1] considers early advocacy
through arralgnment, the pre-trial
release hearing, and the preliminary
hearing In a major case,)

At arraignment, the appearance of
early advocacy Is often as Impor-
tant, if not more, than +the sub-
stance., To the client, arraignment
Is not just a formality; that first
court appearance for him/her will
set the tone for the attorney/client
relationship In the weeks and months
to come, To the prosecutor, early
advocacy here telegraphs that thls
case will be litigated aggressively
by counsel, To the community-at-

large, advocacy now can communicate
real doubt about the defendant's
guflt,

The substance of early advocacy at
arraignment may take many forms, and
Is to be governed by the dictates of
the particular case, It may include
nothing more than a strong, well-
presented case for pre-trial re-
lease, or motlons to preserve evi-
dence for later testing, or simply a
successful argument for an early
preliminary hearing, The point Is to
demonstrate +that you Intend to
aggressively and competently repre-

sent the defendant, and counsel
should work hard to see that the
point is made convincingly to all
involved,

THE MEDIA AT ARRAIGNMENT

Hard cases not only make bad law,
they make bad press about the case,
The cholce for defense counsel Is
not between a bad story or a good
story for the client, but often Is
a cholce between a bad story or a
worse story, one that is sensation-
allzed, gory, inaccurate, and
devold of anythling good about the
defendant, |f the media Is present
at arralgnment, and counsel knows
that +this means there wliil be
television, newspaper, or radio
coverage the next day, early effec-
tive advocacy requires some  action
to put the best foot forward,

This article does not suggest that
counsel should abandon efforts to
exclude the press from pre-trial
hearings where prejudicial and
perhaps Inadmissible testimony may
be elicited, This principle, how-
ever, has come under Increased
attack by media lawyers, and they
have been largely successful in
getting Judges to deny the re-
quest, See Ashliand Publishing
Company v, Asbury, Ky, App., 612
S.W.2d 749 (1982); Lexlngton
Horald-lLeader Co,, Inc, v, Meligs,

Ky., 639 S.W, 2d 85 (1982), appeal
after remand 660 S.W.2d 658 (Ky.,
1983), thelr progeny, and related
cases, The efficacy of the motion
to exclude the press Is In doubt,
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Gary Johnson

Major cases can present good oppor-
tunities to focus the spotlight of

public attention on Important
aspects of the case that might
otherwise go unnoticed by the
media. Ambitious prosecutors who
extend thelr M"jurisdiction"® *to
enter a major case in district

court to further their political
fortunes (the jump-on-the-bandwagon
syndrome) are fair game for ocom—
ment, especlally where that prose-
cutor doesn't actually ply his/her
trade at this level, or in this
court, Where strong mitigating
evidence Is presented at the pre-
trial release phase of arraignment,
counsel can direct the media's
attention to the defendant's com-
munity contacts, lack of criminal
record, and general |ikelihood that
the defendant won't flee, If the
case offers uncontroverted evidence
of mutual affray or aggressive,
violent behavior of the victim, and
this evidence Is presented at
arralgnment, counsel can cooperate
with the media In emphasizing that
aspect, Because major cases usually
garner public focus through the
media, they gain huge momentum for
the prosecution, especially if
counsel lignores this aspect of
early advocacy; an opportunity to
slow or derall the runaway train of
conviction can be lost,

Counsel must use extreme caution to
avold ethical problems when dealing
with the media as a part of early
advocacy; however, this does not
mean that counsel can afford to or
should adopt a head-in-the-sand



attitude While the Code of Profes-
sional Responsibility sets some
limits on counsels! actions, It
should be noticed that the Disci-
plinary Rules specifically author-
ize many areas of comment, [nclud-
ing "{qluotations from or referen-
ces to public records of the court
in the case", (Disciplinary Rule
7-107(C)(9)), If it's been said In
open court, you can repeat it and
comment on it in the press, (See
ABA Standards for Criminal Justice,
Chapter 8, Falr Trial and Free
Press, 1982). The Code has not and
cannot repeal the First Amendment,

The pursuit of early advocacy in a
major case through media coopera-
tion is not suggested so as to
influence potential jurors, Indeed,
most jurors who bring prior know-
ledge of the case to the jury box
should and will be excluded from
service 1f that knowledge can
affect their consideration of the
case, Major cases are not, however,
litigated In a vacuum, and public
opinion Invades all aspects of
criminal Justice, It influences
your client's custodians, who are
elected, the judge, who Is elected,
and the prosecutor, who Is elected,
Public opinion will influence the
treatment your client will receive
throughout the process, even If
jurors are totally lisolated from
community sentiment, Public opinion
Is largely shaped by media, To be
an effective early advocate In a
major case, counsel must give
careful thought to media coverage,
and must selze the opportunity for
what it's worth,

PRE-TRIAL RELEASE AT ARRAIGNMENT

The question most «clients ask
first, and properly so, In elther a
major or minor case, is "When can |
get out ot jall?" The answer will
be determined largely by your
actions as an advocate at arraign-
ment, |f the major case Is a mis-

demeanor, pre-trial release may be
the whole ballgame, In those cases,
the fact that the defendant has
remained free pending trial will
{ater be a valuable plea-bargaining
advantage, In felonies and
misdemeanors alike, a client in
Jail Is harder to defend than one
released pre-trial, and Is more
likely to be eventually convicted
of something, The momentum of an
incarcerated defendant or the re-

leased defendant presents an
obstacle to the opposing party,
1f the case s capital, special

strategic planning should be used,
A capital defendant can be held
without bond 1f the proof Is evi-
dent or the presumption great. (Ky.
Constitutlion, Sec. 16; RCr. 4.02),
Because of the discovery potential,
counsel may decide to postpone the
pre-trial release hearing In a
capital case until after the preli-
minary hearing, or even until after
indictment, Counsel should remem-
ber, however, that this standard of
pre-trial release Is much higher
+han mere probable cause, and the
proof offered at the preliminary
hearing is not necessarily suffi-
cient to meet it, nor should the
fact that a preliminary hearing has
been held serve to deny the capital
defendant a separate hearing later
on this issue, especlally If fthe
issue Is then before a judge who
did not hear or see the preliminary
hearing.

The pre-trial release hearing In a
major case must be researched,
Investigated, and presented vigor-
ously as f[n any other fact-based
inquiry in a criminal proceeding.

Counsel should contact the pre-
tria! release officer and Interview
them with an eye toward testimony.
submitting the report or telling
the judge the number of eligibitity
points Is not enough, Many of these
professionals are famillar with the
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statistics regarding the low number
of "FTA!s" in Kentucky since the
Ball Reform Act of 1976 (KRS
431,510-550; RCr.4), This personal
testimony Is valuable and can be
persuasive,

The client's family, friends,
contacts from work -or the communi-=
ty, and soclal or religlous oon-
tacts should be interviewed and
subpoenaed, A large, visible sup-
port group from the defendant's
{ife is visually and factually
persuasive to many judges in the
pre-trial release hearing.

Most Importantly, counsel In a
major case must develop a PLAN that
will assusge the judge's fears if
s/he grants favorable pre-trial re-
lease conditions, RCr. 4,12 author-
jzes the Imposition of any condi-
tions necessary to further insure a
defendantt's return for trial, and
counsel can be creatlve with alter-
natives to lIncreased cash or pro-
perty. Regardless of the standards,
judges keep defendants in jail If
they think clients are likely to
commit another offense while re-
leased, won't return for trial, or
might be harmed by others if re-
leased. A plan of pre-trial release
conditions, often a hodge-podge
of money, property, sureties, and
conditions, lIs necessary to answer
these legitimate concerns,

If counsel knows or senses that
pre-trial release is unlikely to be
agreed upon Informally, then coun-
sel should Insist on a full, formal
due process hearing on the Issue,
Since the statutes and rules pro-
vide that the judge must impose the
least onerous conditions to insure
the defendant'!s return (RCr, 4.12),
counsel can require the court to
make definitive findings and con-
clusions as to why the least oner-
ous  form of pre-trial release,
personal recognizance, Is not used,
and findings and conclusions on why

N
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each of the other less onerous
conditions is beling rejected, Put
the defendant's evidence on anyway,
You can humanize your client in the
process, and will slow the Common-
wealth's momentum by your advocacy,

Finally, counsel gets a second bite
at the apple by virtue of RCr,
4,38, If the defendant Is unable to
meet the conditlions of pre-trial
release within twenty-four (24)
hours, This hearing should likewise
be a formal hearing in a major
case, and shouldn't be a re-hash of
the evidence at the first hearing,
Counsel should strive to come up
with new evidence and strateglies to
meet the trial court's findings and
conclusions that were wused to
impose the first set of conditions,

TIMING AND CONDUCT OF PRELIMINARY

HEARINGS
Never waive!!

Having sald that, | must confess to
having waived a preiiminary hearing
in a major case, but only once,
and that may have been a mistake,
It is difficult to Imagine any
advantage to a straight and quicker
route to Indictment, Some attorneys
will ftrade off +the preliminary
hearing for "open-file" discovery,
in the hopes of getting witness'
statements eariier; that argument,
howaever, Is erroneous because you
get the same information and more
by 1issuing a subpoena for the
witness and having them fYestify,
Although counsel may obtain a
police officer's report eariy by
this trade-off, don't bet your
client's freedom on the bellef that
police officers put all Inculpatory
or exculpatory evidence in their
reports, Flnally, there Is contin-
uing life and vitality in the
principle that advocacy hearings
are the most efficient search for
truth, and counsel should not
easily abandon this opportunity.

Judge overturns
guilty DUI verdict

By Omer W. Johnson
Kentucky Post siaff reporter

WILLIAMSTOWN - Grant
County District Court Judge
Stan Billingsley has over-
turned the guilty verdict ren-
dered by a jury in a driving
while under the influence
case, ruling that “reasonable
minds could not find guilt
beyond a reasonable doubt.”

Billingsley overturned the
decision against John Wood
of Paris, who was found
guilty last month and sen-
tenced to 180 days in the
Grant County Jail.

The case is one in which
Billingsley threatened to cite
officlals of University Hospi-
tal in Cincinnati{ for con-
tempt of court if they did not
furnish the Grant County
District Court with results of
blood alcohol tests performed
on Wood.

At trial, Henry Stanfield
testified that it was he, not
Wood, who was driving when
their pickup truck overturn-
ed on Ky. 330.

At the time of the acci-
dent, however, Stanfield had
told a state trooper that
Wood was driving.

Stanfield testified that at
the time of the accident, he
had been told that Wood
would not survive and that
he was fearful of the conse-
quences if he were listed as
the driver. g

Billingsley’s order says
“Stanfield admitted he had

no driver’s license and had
himself been drinking. He
testified that he often drove,
but never had a license.”

Wood testified that he
could not recall who was
driving because his injuries
blocked his recollection of
the entire day, Billingsley
wrote.

Billingsley’s order centers
around CR—Civil Rule—43.08.

Under that rule, the ar-
resting officer should have
testified first and then the
witness. Instead, the witness
testified and then the officer
over the objection of the de-
fense. .

Billingsley's order said the
testimony of the officer
should have been stricken as
well as the subsequent testi-
mony of Stanfield.

Billingsley wrote that
‘with or without the exclu-
sion of the arresting officer’s
testimony and the testimony
of Stanfield, the Common-
wealth still has not met the
burdens (of proof).

The judge said that other
circumstantial points (pres-
ented) “do not in themselves
... do more than add specu-
lation upon speculation.”

County Attorney Jim Pur-
cell said the judge's decision
is being appealed.

“In this case, Wood is free.
He cannot be punished now.
But for future reference we
seek to determine if the cor-
rect ruling was made.”

The Kentucky Post, Nov, 6, 1987
Reprinted With Permission

In a major case, counsel must seek
an early date for the preliminary
hearing, since many prosecutors
will rush to obtain an indictment
to circumvent the clear intent of
the Rules of Criminal Procedure, 1f
the indictment Is returned, there
is no right to a preliminary (RCr.
3.,10), The ten (10) day and twenty

(20) day time 1imits are maximum
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limits, and counsel should seek the
earliest time possible to avoid the
risk of being cut off before fthe
pass.

Counsel should subpoena every eye-
witness to an alleged criminal
event to appear at the preliminary
hearing in a major case, should
subpoena any other Commonwealth's



witness who Is not an eye-witness,
and should strategically subpoena
defense witnesses, In additlon to
serving the other defense Interests
outlined above, counsel secures
testimony here that may never occur
again, Witnesses' memorles are
better closer to the event, and
locking that witness into a partic-
ular version of the story will be
invaluable at the trial in a2 major
case, Cautlon must be exercised,
however, because if it later deve-
lops that the witness Is unavall-
able at +rial, the evidence from
the preliminary hearing may be used
in some circumstances,

Prosecutors have a varlety of
arguments to make In opposition to
this form of aggressive advocacy by
defense counsel in a major case,
+he most frequent being that "de-
tense is on a flshing expedition,”
So what? As Protessor Fitzgerald
has discussed, the preliminary
hearing Is a valuable screening
too! for the prosecution, and both
the defendant's and the prosecu-
for's function s enhanced by a
more thorough hearing, Fitzgerald,
Kentucky Practice, Vol, 8., Sec,
335, (1986),

Prosecutors often argue that the
district judge has the authority to

conclude the hearing at any time

s/he decides that probable cause Is
met, This Is hogwash, This princi-
ple violates due process, and is In
direct violation of RCr, 3.14(2),
which provides that the defendant
may cross-examine witnesses and
introduce evidence In his/her own
behalf at the prellminary hearing.

Objections are often made because
defense counsel will question the
constitutional valldity of a search
or statement, While It is true that
RCr. 3.14(3) states that these
issues are not properly ralsed at

this point, the rule does not
prohibit defense counsel from
legitimately questioning the fact-
ual basis for the warrant or cir-
cumstances leading to the statement
on the Issue of that evidences'
welight and credibliity.

Counsel should consider putting on
some defense In a preliminary
hearing If the case presents an
opportunity, Although it is unlike-
ly that a major case can be won at
this stage, it is a mistake to
conclude that an eariy public
defense has no advantages for a
defendant at a preliminary hearing,
Weigh the cost of early disclosure
against a possibllity of a more
tavorable pre-trial release condi-
tion, better public perception of
your cllent's (nnocence, and the
possibllity that an early defense
may take the wind out of the prose-
cution's salls, There are points to
be gained by this factic, especial-
ly since hearsay is clearly admis-
sible (RCr, 3.14(2)), The decision
must be made on a case-by-case
basis,

CLOSING DISTRICT COURT PROCEEDINGS

whether you will be handling the
tactics of grand jury litigation or
whether the case is to be frans-
ferred to another -attorney in the
office at the end of a preliminary
hearing, your responsibility has
not ended in a major case, Counsel
should dictate a detailed, In-depth
report for the file, outlining in a
step-by-step chronology every ac-
tion taken for a defendant, Memor-
talizing your early efforts will be
helpful as later proceedings
develop, Counsel should arrange for
the earllest possibie transcript of

all district court proceedings,
since even attorneys! memories
fade, and since another attorney

may later handle the case, Lastly,
counsel should work hard to
maintain the close relationships

formed with the defendant and
family in early advocacy, even if
you are no longer on the case, If
counsel has approached early
advocacy with the proper
perspective and attitude, bonding
has occurred, and just as with
other relationships in our lives,
should not be quickly or completely
severed, That relationship with the
defendant and family should con-
tinue, albeit to a lesser degree,
even 1f counsel is replaced,

Gary E, Johnson
Assistant Public Advocate
Director

DPA Office, Morehead
(606) 784-6418

Student returned
to jail in Kenton
for missing school

Associated Press

COVINGTON — A 14-year-old
girl, who is married and five
months pregnant, was back in jail
yesterday because she did not
attend an alternative school as
ordered by a judge.

Kenton Circuit Judge Douglas
Stephens sent Rachel Partin to the
juvenile section of the county jail
Monday to complete a 22-day sen-
tence for contempt of court. He
said an official of the alternative
school testified that Rachel
showed up for classes three times.

Stephens conceded his decision
might conflict with the state’s new
juvenile code, which some judges
think blocks them from using con-
tempt of court as a form of punish-
ment.,

Kenton District Judge Wil
Schroder had sentenced Rachel to
22 days for contempt April 15
because she failed to obey his
order to attend Conner Junior
High School in Hebron.

Lexington Herald Leader
October 3, 1987
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6th Circuit Highlights

GAG_ORDER ON DEFENDANT

In United States v, Ford,  F.2d,
___» 42 Cr,L, 2010 (6th Cir. 1987),
the Sixth Circuit Court of Appeals
vacated a "gag" order that barred
the defendant from dlscussing any
aspect of the charges or case
against him except for stating he
was not gulity, The Court held that
to be proper a "gag" order must be
narrowly drawn and entered only
when there Is a clear and present
danger that an exercise of the
defendant's free speech will Inter-
fere with the rights of the parties
to a falr trial, Such a threat must
be speciflc, not general, and it
must be much more than a possiblli-
ty or reasonable likelihood in the
future,

The Court noted that while permit-
ting a defendant to defend himself
publicly may result in overall
publiclity that is more favorable to
the defense than would occur 1f all
parties were silenced, this does
not result in an "unfair" trial for
the government, It Is the individu-
al defendant to whom the 6th Amend-
ment guarantees a fair trial and
the public to whom the 1st Amend-
ment guarantees reasonable access
to criminal proceedings, Whatever
disadvantage this causes the gov-
ernment must simply be tolerated,

The Court also stressed the avall-
abiiity of other, less restrictive,
remedies such as change of venue,
sequestration or a searching voir
dire of prospective jJurors that
could sufficlently preserve a falr
trial,

INEFFECTIVE ASSISTANCE OF COUNSEL

The Sixth Circult Court of Appeals
vacated a defendant's armed robbery
conviction because of a denial of
effective assistance of counsel at
the defendant's retrial after the
first trial ended with a hung jury

in Blackburn v, Foltz, F.2d,
, 16 S.C.R. 19, 11 (6th Cir,
1987).

The Court found that three errors
by counsel combined to effectively
deny the defendant a meaningful
defense, First, counsel failed to
move to suppress the defendant's
three prior convictions (two of
which were uncounseled) and gave
the defendant erroneous legal

~soned professional

Dona Boyce

advice concerning the possible use
of those convictions if he testi-
fied, The Court soundly rejected
the district court finding that
counsel's actions were part of a
deliberate and reasonable ftrial
strategy, holding that counsel's
fallure to move for suppression and
his legal advice to the defendant
were based, not on strategy, but on
mistaken beliefs and a startling
ignorance of the law,

Secondly, counsel made no effort to
investigate three potential alibi
witnesses, nor did he make a rea-
Jjudgment that
Investigation was
not. necessary, Lastly, counsel
falled to obtain the transcript
from the first trial In order to
impeach the victim who was the sole
identifying witness, The Court
found that with no other defense
available In counsel's view, the
faliure tfo prepare for effective
impeachment of the sole eyewifness
based on a hunch that her testimony
would not differ from the first
trial was unreasonable under pre-
valling professional norms and was
not sound strategy.,

for some reason

The Court heid that counsel's
errors, In combination, rendered
the adversarial process and result-
ing conviction unreliable,

DONNA L. BOYCE
Assistant Public Advocate
Major Litigation Section
Frankfort, Kentucky 40601
(502) 564-7693



Plain View

Search and Seizure Law and Comment

While the Supreme Court is sit-
ting, for now, without Its
“pivot," our state courts have
been somewhat busy in reviewing
search and seizures Issues.

tn Leavell v, Commonwealth, Ky.,
__S.W,2d __ (1987) on October 15,
1987, the Court reviewed a situa-
tion where two "shabbily dressed"
men walked Into the Lexington
Hilton with "“an expenslive-looking
briefcase,” An off-duty officer
serving as a security guard
listened outside the men's room
and heard them talk about 'co-
caine,"” %$50,000," "the sult-
case," and "this Is the only way
to make money," Once the men
left the room, they were stopped
and frisked, and a car key and a
packet of marijuana were selzed
from Leavell, The police opened
the brief case  and found bank
money wrappers, and another car
key., The officers entered the
hotel room and found another car
key., They obtalned a warrant for
the room and the car, Ninety
pounds of marijuana were found in
the car, Ultimately, Leavell was
given 20 years for trafficking in
marijuana enhanced by PFO 2nd
degree,

Justice Wintersheimer, writing
for the majority, upholds the
search as lInclident to a lawful
arrest, He finds that there was
probable cause to stop Leavell,
and that the resulting search was
therefore lawful as incident to a
legal arrest, The search of the

- the ~ United
-nchal lenged® to allow not only the

briefcase was based upon consent,
The Court did not discuss the
search of the car,

Justice Lambert concurred on the
basis ot the defendant's consent to
search, However, he disagreed with
the majority that tThere was
probable cause to stop Leavell,
saying that only a Terry stop could
be Jjustifled wunder the facts,
Further, he stated that the scope
of Terry was exceeded when the
officers pulled out the bag of
marijuana from Leavell's person,
However, once Leave!l consented to
the search of the brlefcase, that
which was found there created
probable cause to issue the warrant
to search the car,

Justice Leibson also concurred,
stating that the stop was a Terry
stop, and that the Supreme Court of
States should be

selzure of weapons but also any
contraband when conducting a Terry
sfop and frisk,

Justice Stephens dissented, stating
that there was no probable cause to
arrest, that +thus there was no
legal search incident to a lawful
arrest, and thus the entire search
was unconstitutional,

This case is indeed frightening.
Not only are the Fourth Amendment
and Sectlion 10 rife with exceptions
to the warrant requirement, but
this Court demonstrates that in
Kentucky there is an unjustifiably
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Commonweaith, Ky., App.,
(Oct, 16, 1987), a ftfrial com-

iow threshhold
probable cause, When one's shabby
dress in an ‘“expensive hotel"
combined with saylng "cocalne" and
"$50,000" establish probable cause
for an arrest and search, our
privacy rights are slender indeed,

required for

Two opinions of the Court of
Appeals were also written during
the past two months, In Shelfon v,
S.W.2d

missioner for Fulton County issued
a search warrant in Hickman County
authorizing the seizure of mari-
Jjuana and paraphenalia, The offi-
cer, however, forced the defendant
to open a locked sultcase during
the search, whereupon a small
amount of cocalne was found on a
dollar bill, The officer then fail-
ed to file his return on the war-
rant for 52 days following fthe
search,

The Court reversed, holding that
under Section 10 of the Kentucky
Constitution a warrant has Yo
describe with particularity the
thing to be seized, that there was
no probable cause to believe fthe
locked briefcase contalined cocaine,
and thus the forced opening of the
briefcase during the execution of
the warrant violated the Kentucky
Constitution primarily and also the
Fourth Amendment to the United
States Constitution, The Court
declined to rule on the propriety
of a Fulton County ftfrial commis-
sioner issuing a search warrant for
Hickman County, and the violation




of RCr 13.10(2) and (3), when the
police officer failed to file a
return on the warrant for 52 days,

In Blankenship v, Commonwealth,
KYe» App., __ SeW.2d, ___ (Oct, 23,
1987), the defendant was wounded
elther durlng a robbery at a gas
station or an Incldent with an
acqualintance, When the pollce
arrived, they went Into the
defendant's car, without a warrant,
where a note was found supportive
of the Commonwealth's theory that a
robbery had occurred, The Court of
Appeals approved the warrantiess
search, saying that the officer
entered the <c¢ar In order *to
discover the defendant's Identity,
and that the search was not
necessarily unreasonable., Due to
the presence of exigent clrcum-
stances, the entry into the car was
not a Fourth Amendment violation,
clting Cady v. Dombrowski, 413 U,S.
433, 93 §,Ct, 2523, 37 L.Ed.2d 706
(1973), and thus the note was
seized while in plain view while
the officer was where he had a
right to be,

The Sixth Circult Court of Appeals
was also active during the past two
months, In United States v.
Bowers, _ F.2d, , 16 S.C.R. 19
(6th Cir, 1987), the Court held
that the district judge did not err

when he authorized electronic
surveillance of the defendant!s
phones In connection with the
Detrolt Water and Sewerage
Department, The judge at the time
was supervising +the Department

pursuant to a consent jJudgment,
The Sixth Circuit held that this
fact did not disquallify him from
being a neutral and detached
magistrate who could not authorize
searches,

The Court noted that the district
Judge had no personal financial
Interest in the Department, nor

was he involved in any way as a
"prosecutor” in the case.

In a second case, United States v,

wiggins, _ F.2d._, 16 S.C.R. 19
(Sept. 21, 1987), the Court
revisited Florida v, Royer, 460
U.S. 491 (1983). Here, Wiggins
consented to accompany police

officers to an alrport police room
where a dog sniffed out drugs in
his sultcase, The Court held That

the initial seizure was an
Investigative detention which
ripened into probable cause when

the dog sniffed the luggage.

THE SHORT
VIEW

1 Smith v, State, Md.Ct.
Spec.App., 42 Cr.L, 2038 (10/6/87) .
The police had probable cause To
believe the defendant had commit-
ted a robbery/murder, went to his
house, knocked on the door, and
upon his answering the door
proceeded to arrest him and selze

incriminating evidence, -

be illegal under Payton v, New
York, 445 U.S., 573 (1980), which

had held an arrest warrant to be

required to enter a person's home
to effectuate an arrest, United
States v, Santena, 427 U,S. 38
(1976 was distinguished on the
basls that in Santana the defendant
was seen outside the door by the
police and proceeded to enter the
house, creating exigent circum=-
stances;

2) state v, Kerwick, Fla. Cf.

App., 4th Dist,, 42 Cr,L. 2030
(9/16/87), In strong language,
the Court condemns the police

practice here of obtalning per-
mission to search luggage on an
Amtrak train of persons -under no
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The-
Maryland Court held the arrest fo.

suspiclon, The Court further fhrew
out the search In this case, where
the defendant consented to a check
of her luggage whereupon the police
cut open a smaller bag inside the
sultcase, "This 1Is not Hitler's
Berlin, nor Stalin's Moscow, nor is
it white supremacist South Africa.
Yet, in Broward County, Florida,
these pollce officers approach
every person on board buses and
trains . . » and check Identi-
fication . . .« In the Court's
opinion, the founders of the
Republic would be thunderstruck,”

3) United States v. Nezaj, 41
Cr.L., 2383 (USDC SNY 7/27/87),
Where a person named In an arrest
warrant is not present at the
address named in the warrant, the
police may not go to another house
to execute the warrant once they
learn of the person's whereabouts;
rather, the police must go back to
the magistrate and obtain a
modification of the warrant.

4) State v, Muegge, W.Va, 41 Cr.L.
2393 (7/15/87). The Court heid that
under a state constitutional
provision a security guard acting
pursuant to statutory authority
must follow the law of search and
selzure. '

Ernie Lewis

Assistant Publlic Advocate
Director, Richmond DPA Office
Richmond, Kentucky 40475
(606) 623-8413

Polis! Attorney's Law:

Any law enacted with more than
$ifty words contains at least one
loophole,

Jaquin's Postulate on Democratic
Governments:

No man's life, |iberty, or proper-
ty are safe while the leglisiature
is In session, :




Trial Tips

For the Criminal Defense Attorney

Sanctions: New Plitfalils in
Appel late Practice

This article deals with the Imposi-
tion of sanctions (both monetary
and in the form of contempt) upon
court personnel for fallure o
comply with the rules of court
relating to appeals,

CR 73,02(2) provides the appellate
courts of this Commonwealth with
the authority to sanction a party
who falls to comply with the proce-

dura! rules relating to appeals,
CR 73,02(4) glives the appellate
courts the authority to award

damages and costs to an appellee or
respondent where the appellant or
movant has filed a frivolous appeal
or motion,

CR 73.02(2) and
state:

(4) specifically

(2) ...,The failure of any party
to comply with other rules
relating to appeals or mo-
tlons for discretionary
review (except Rule
76.,20(2)(a)) does not affect
the valldity of the appeal or
motion, but Is ground only
for such actlion as the appel-
late court deems appropriate,
which may inctude:

(c) Imposition of fines on
counsel for failing to comply
with these rules of not less
than $250 nor more than $500,
and

LE X J

(4) 1f an appellate court shall
determine that an appeal or
motion Is frivolous, it may
award just damages and single
or double costs to the appel-~
lee or respondent, An appeal
or motion Is frivolous if the
court finds that the appeal

or motion Is so ‘totally

Iack‘lng in merit that it
appears fo have been taken in
bad faith,

CONTEMPT

CR 73,02 makes no mention of the
sanction of contempt, However,
appellate courts may rely on their
"inherent powers" to control cer-
tain actions affecting them and
their abllity to carry out the
orderly administration of Justice.
See Michaelson v, United States, 45
S.Ct, 18, 20 (1924) ("power to
punish for contempts is Inherent in
all courts"); Roadway Express, Inc,

Vo Piper, 100 S.Ct, 2455, 2464
(1980) (affirming courts! inherent

powers to use monetary sanctions

against attorneys for abusive
litigatlon practices),

The Kentucky appellate courts
utitize the "show cause" order to
institute a contempt proceeding
against court personnel, However,

where a person is found to be In
contempt after a hearing pursuant
to the "show cause order," It Is
not clear from the case law whether
the contempt Is civil or criminal,
See In re Conner, Ky., 722 S.W.2d
888 (1987); Moore v, Commonwealth,
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Ky., 720 S.W,2d 932 (1986); Sanborn
Vo Commonweaith, Ky., 715 S.W.2d
475 (1986); In re Hale, Ky., 675
S.W.2d 384 (1984); In re Radigan,
Ky., 660 S.W.2d 673 (1983),

The Kentucky Supreme Court recog-
nizes that it must comport with the
requirements of due process of law
under the Fourteenth Amendment fto
the federal Constitution and Sec-
tion Two of the Kentucky Constitu-
tion before holding a party In
contempt, The issuance of a "show
cause" order, providing the alleged
contemnor with reasonable notice of
the charge against him and an
opportunity to be heard In his
defense, satisfles this requirement
of due process, In re Oliver, 68
S.Ct. 499, 507-508 (1948), How-
ever, Kentucky caselaw provides
little guidance to court personnel
as to the culpabliity standard used
by the courts in determining what
specific conduct constitutes con-

tempt, In Roadway, the United
States Supreme Court stated that
courts have Inherent power to
Impose sanctions on counsel who
"willfully abuse Judicial process-

es," This uncertainty Is compound-
ed by the fact that the courts have

falled to specifically Iindicate
whether the contempt Is civil or
crimlinal,

A person found in contempt may have
failed to meet a filing deadline of

the court, a violation of CR
73.02(2), In Moore, Sanborn, and
Radigan, the individual was the

Appel lant!s attorney who falled to



timely file the Appellant's brief,
In Conner, and Hale, the Individual
was the court reporter who failed
to +timely certify the record for
purposes of appeal, In each of the
aforementioned cases, the Kentucky
Supreme Court granted the party's
request for an extension of time,
but included in its order granting
sald extension the order to show
cause why the party should not be
held in contempt or sanctioned for
failing to meet the Court's dead-

| ine,
In Radigan, the attorney admitted

at the show cause hearing that he
did not look at the record in the
case until the very day the third
extension motion expired, despite
the Court's pending show cause
order, . The Court found the attor-
ney's T"explanations as +to other
work and projects,...grossly Inade-
quate" especially since the case
was a relatively simple one with

few Issues, all of a routine na-
ture,” 1d., at 674, The Court
characterized it as "a brlef that
should have taken ten days to

prepare,” Id, The Court was par-
ticularly concerned that counsel
had falled to notify the Court
vimmediately If there were consi-
derations that would legitimately
have prevented" counsel from com-
plying with the Court's order "when
notifled thereof,” Id,

Unlike the garden variety felony

appeal presented in Radigan, both
Sanborn, and Moore., were appeals
from capital convictions which

involved a multitude of complex
legal {issues, In each case the
Appellantts Initial motion for an
extension of time in which to file
the brief was granted, but the
Court Included a show cause order
as part of Its order granting the
ten month extenslons, Justices
Gant and white, dissenting, pointed
out that the Publlc Advocate had
never previously been "informed

that the initial extension motion
would be a final one" and stated
that the show cause order should
not have been made part of the

originat extension, Sanborn, at
478, When the attorneys failed to

file the brief and filed a second
extension motion on the day the
brief was due, they were required
to appear at a show cause hearing.
The Court's opinions indicate It
was deeply disturbed by counsel's
waiting until the date the brief

was due to make an additional
request for more time.,  Id, at

476-477. The Court stated that
from now on It wanted counsel fo
"rgquest an additlional extension af

the earilest practicable date,”
1d, at 477,

Since counsel In Moore, were the
trial counsel, while the attorneys
in Sanborn, were not, the Court
indicated the former should be

famiilar with the record and the
meritorious lIssues and thus not
need as much time as an attorney
unfamiliar with the case, Moore,
at 933, The Court also Indicated
in Moore, that it might look more
favorably upon a public attorney's
request for more time as opposed to
the request of a private attorney.
Ide In neither case had counsel

-a-;fually begun writing the.-Appel- -

lant's brief, 1d,; Sanborn,

The commencement of writing the
brief appears to be a signlficant
step to the Court In determining
whether counsel has behaved. contu-
maclously, in Simmons v. Common-
wealth, Ky., 719 S.W.2d 736 (1986),

~a fact situation similar to Moore

and Sanborn, and a capltal case,
the attorneys' were not held in
confemp+ since they had read the
record, researched Issues, and
committed portions of the brief to
paper, id. at 737. The Court was
eritical, however, of the attor-
neys for waiting until the day the
brief was due to file an additional
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request for more time, 1d, It
should be noted that the Court
falled to mention that 2 of the 3
attorneys were retained and were
trial’ counsel (as in Moore) and
thus should have been familiar with
t+he record and the lIssues,

The lessons to be learned for the
practicing appellate attorney from
the aforementioned cases are to
request an additional extension of
time Immediately upon reallzing
that you will not be able to comply
with the court's deadline and be
able to show that you have actually
commenced writing the brief, Coun-
sel's workload or the complex
nature of the case do not seem to
be valid defenses which will per-
suade the Court not to find you In
contempt or Impose a fine upon you,

in Hale, supra at 835, the court
reporter relied upon her workload
and a second job with a private
attorney as reasons for not comply-
ing with the court's deadiine, The
Court found these reasons not
sufficlent to avoid a finding of
contempt, 1d, In Conner, at 889,
the court reporter not only failed
to timely certify a supplemental
record, but failed to appear at the
show cause hearing, At a second
hearing, she offered no explanation
or excuse for any of her previous
behavior, 1d, The Court found her
Iin contempt and fined her $300.
1d, Since it was her first convic-
t+ion, the Court suspended half
($150) the fine, _id, By compari-
son, the reporter Iin Hale, was
fined $250, but the fine was not
suspended, The Court gave Conner
and Hale flve and six days, respec-
tively, to certify the records, and
stated that failure to meet these
deadlines would result in a per
diem fine of $150 and $25 respec-
tively. _d.; Conner,

The Kentucky Supreme Court has
recognized that before an officer



of the court Is subjected to a
monetary flne and/or a charge of
contempt for a violation of either
subsection (2) or (4) of CR 73,02,
the Individual 1Is entitled ‘o
reasonable notice of the speciflc
charges and an opportunity to be
heard in his own behalf in accor-
dance with the provislions of due
pr'ocess.I See Walker v, Common-
wealth, Ky., 714 S.W.2d 155 (1986)
(appointed attorney required fto
show cause why a motion for discre-
tionary review in a direct appeal
was not frivolous - In violation of
CR 73.02(4) - and why sanctions
should not be imposed); Ffreeman v,
Commonwealth, Ky,, 697 S.W.2d 133
{1985) (appointed attorney required
to show cause why a motion for
discretionary review in a post-
conviction actlon was not frivolous
- in violation of CR 73,02(4) - and
why sanctions should not be Im-
posed); Roark v, King, Ky., 696
S.W.2d 787 (1985) (retained attor-
ney required to show cause why he
shou!d not be held in contempt for
the content of the Appellant's
brief),

SANCT IONS

The Kentucky Court of Appeals,
unlike the Kentucky Supreme Court,
was not’ of the bellef that the
requirements of procedural due
process must be accorded to court
personnel prior to Imposing sanc-
tions upon them, In In re Mar-
shall, Ky., 734 S.W.2d 472 (1987),
a single judge of the Court of
Appeals granted counsel's motlon

1The exact language utillized by the
Kentucky Supreme Court In Its
orders Is as follows: "[the
officer of the courtl shall appear
before this Court {on a named datel
to show cause why [him/her] should
not be held in contempt of this
Court or have sanctions levied
against [he/shel for failure +to
{comply with the court's rules]."

for an additional 45-day extension
of time In which to file the Appel-
{ant's brief and, in the same
order, imposed a $250 fine (pursu-
ant to CR 73.02(2)(c)) on counsel
tor falling to comply with the
Court'!s prior order stating that no
further extensions would be grant-
ed.  1d. The Kentucky Supreme
Court granted counsel's motion for
discretionary review and held that
before Imposing a fine "falrness
dictates" that the party be given
thotice of the proposed action
against him and have an opportunity
to present to the court lat an oral
hearing) extenuating circumstances
which might excuse his dellinquency
or lessen the amount of the penal-
ty." 1d. at 473, The Court also
held "that a fine In a case of this
nature cannot be Imposed by one
judge of the Court of Appeals.”
1d.

Desplte the specific holdings
enunciated In Marshall, the Court
of Appeals has failed to follow in
the precedential footsteps of the
Kentucky Supreme Court when it
comes to guaranteeing an officer of
the court the protections of proce-
dural due process,

in response to -in Marshall, the
Court of Appeals has begun to
utilize ifs own form of "show
cause" order as set out In PBAS
Chemical Company v. Eastwood, Ky.
Appe, 756 S.W.2d 359 (1987),° See

2uthis  Court  believes  that
imposition of a sanction against
appel lants' attorney pursuant to CR
73.02(2) (c) is appropriate,
{Appellants! attorneyl |Is hereby
given fifteen (15) days from the
date of entry of this order to SHOW
CAUSE why sanctions should not be
Imposed for fallure to Timely
perform a required step in
appellate practice," 1d. at 361,
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also Prather v, Commonwealth, File
No. B86-CA-2672-MR (Order of the
Court of Appeals entered September
3, 1987) and Brooks v, Common-
wealth, File No, 87-CA-333-MR
(Order of Court of Appeals entered
August 24, 1987) utillizing the same
language as In PBAS Chemical Com-

pany.

This summary procedure of the Court
of Appeals finding sanctions to be
appropriate after the occurrence of
the alleged violation without
giving counsel prior notice that
fallure to timely perform a requir-
ed step In the appellate process
would subject him to possible
sanctions would appear to be a due
process violation, See Taylor v.
Hayes, 94 S.Ct. 2697, 2703 (1974);
Marshall, Moore, Moreover, the
Court of Appeals! order indicates
it has already prejudged the indi-
vidua! prior to glving sald indivi-
dual his due process right to be
heard in his own behalf, By com=
"show cause" order

parison, the




utilized by the Kentucky Supreme
Court makes no such prejudgment,
Also, unlike the Supreme Court's
nghow cause" order, the order of
the Court of Appeals! does not
specifically provide the individual
with the opportunity to be heard at
.in__gﬂa_l_ hearing as required by d:e_
process of law, Marshall,

Although the bellef that sanctions
were appropriate In PB3S, was that
of a three-judge panel, in Prather,
and Brooks, the bellef was that of
a single judge. Clearly, the
orders In the later +two cases
violated the holding in Marshall,

WHAT STANDARD?

A major problem with all of the
aforementioned Kentucky cases Is
that they fail to articulate what
standard 1s being used to defermine
whether the individual should be
sanctloned (either by fine and/or
contempt), Without any definite
standards, the declsion whether to
sanction and who to sanction Is
Infested with discretionary ele-
monts, That an appellate court has
discretion In deciding whether or
who to sanction does not Justify
exercising that discretion arbi-
trarily, capriciously, unreason-
ably, or without regard to the
particular clrcumstances of the
individual case and the individual
ofticer of the court, As the
Kentucky Supreme Court stated in
Ready v, Jamison, Ky., 705 S.W.2d
479, 482 (1986), "the sanction
Imposed should bear some reasonable
relationship to the serfousness of
the defect," The Court recognized
" {n Marshall, that "{tlhe Iimposition
of a fine is not automatic In all
cases of fallure to comply wlith a
rule. It is discretionary with the
court, and ,.. must be considered
upon a case-by-case basis."  See
Ready. However, without specific
standards, there will be "problems
with the consistency of" applying

sanctions as there will always "be
differences of oplnion as to when
and when not to apply sanctions,”
Ralezv_.Ralez, KYeAPP., 730 S.W.2d
531, 532 (1987) (Reynolds, Judge,
dissenting).

courts have construed the
standard necessary to evoke 2
sanction's determination, See
Overnite Transp. Co, v. Chlcago
indus, Tire Co., 697 F.2d 789, 795
(7th Cir., 1983) ("a serious and
studled disregard for the orderly
process of jusﬂce...lnfenﬂonal
lacts of misconduct] Involving
serious breaches of the Canons of
Ethies"); United States v. Ross,
535 F,2d 346, 349 (6th Cir. 1976)
(nan Intentional departure from
proper conduct or at a minimum,..a
reckless disregard of the duty owed
by counsel 1o court").

Several

In contrast to CR 73.02(2), which
contains no standard for deter-
mining when a fine may be imposed,
CR 73.02(4) contalns a specific
standard for determining when an
appeal or motion is frivolous: "so
totally lacking In merit that It
appears to have been taken in bad
faith," In Marshall, the Court
indicated that the mere failure to
comply with a court rule "is
sufficient, In itself, to Jjustify
the Imposition of a fine for the
violation,® Since the Court be-

lieves an individual is subject to .

strict I1abliity for viotation of a
court rule, what standard does the

Court use when exercising its
discretion as to when and whom to
sanction, Present case law pro-
vides I1ittle guidance for court
personnel, and the language In
Marshall, indicates the Court does

not belleve a specific standard is
necessary,

when 1+ comes to finding an indivi-
dual In contempt for violation of a
rule of court, the Kentucky Supreme
Court has not artliculated any

—35—

specific standards elther, How-
ever, language In Marshall, by
implication (ndicates that tThe
Court would consider whether the
individual acted in bad faith or
"maliciously or delliberately re-
fused to comply with the rule,” In
Roark v, King, supra at 788, the
Court found Appellant's counsel in
contempt due to ‘the ninstances of

accusatory, intemperate and un-
founded statements In the brief
1for Appeltlant],” The Court's

opinion contains numerous examples
of these accusatory and intemperate
statements, thus providing some
guldance to members of the bar as
to what constitutes contemptuous
conduct, The court also indicated
that counsel's "lack of sensitivity
to our judiclary® and his lack of
understanding of "his role as an
advocate and the role of the court
as srbiter" were factors it consld-
ered In finding contumacious con=
duct, 1d,

Pursuant to CR 73.02(4), fthe Ken=
tucky Supreme Court has directed
attorneys to appear at a hearing
and show cause why 2 particular
appeal or motlon wghould not be
considered frivolous, and why an
appropriate sanction should not be
imposed,t Freeman, -~ In the. cited
case, the Court found that the two
issues argued in movant's’ motion
for discretionary review "were not
close" and “were patently ground-
less.," 1d, at 134, As to the
attorney's defense of the ciaim of
frivolity (to preserve the
accused!s "right to pursue a writ
of habeas corpus in Federal Court
after state remedies had Dbeen
exhausted"), the Court stated that
n{t+jhe decision of the Court of
Appeals was final state action,
without a useless motlon for dis-
cretionary review,” 1d. (Emphasis

added). Finding the motion frivo-
lous, the atftorney was fined
$100.00, See also Walker v, Com-

monwealth, where the Court found




counsel's argument in a motion for
discretionary review on behalf of
her client "uncommonly weak," 1d.
at 156, The Court was unpersuaded
that the motion was filed in good
faith and belleved It was devoid of

merit, 1d, Counsel was fined
$100, but It was suspended as It
was the first sanction against

counsel, Id,

Court personnel should be aware
that just because the fine imposed
is +the party!'s first sanction,
she/he Is not entitled to automatic
suspension of the fine, See Mar-
shall, tinding no merit to the
argument that counsel's fine should
be suspended because It was the
first sanction imposed upon him,

In three civil cases, the appellee
moved for an award of damages and
costs pursuant to CR 73.02(4) after
the appellant was unsuccessful on

appeal, Leasor v, Redmon, Ky., 734
S.W.,2d 462 (1987); Raley, supra;
Martuscel |i v, Planters Bank and

Trust Company, Ky.App., 705 S.W.2d
938 (1986).

in Leasor, supra at 463, sanctions
were awarded against Appellants!
and their attorney. The Appellants
argued that sanctions are not
warranted "where counsel, In good
falth, belleves in the position he
advocates and presents a rational
argument to the appellate court,"

and "when a court of the Common=-
wealth has found merit in Its
positlon," 1d. at 464, The Ken~
tucky Supreme Court opined "that
the bellef In counsel, which is
subjective, cannot enter into the

determination of whether the appeall
is frivolous, The factors to be
considered must necessarily be In
the record which can be reviewed
objectively," 1d, The Courit
recognlzed that a lawyer's duty "is
to represent his cilient zealously
within the bounds of the law."

1d,, citing ABA Code of Conduct,

Canon 7.,
position as long as it "is support-
ed by the law or Is supportable by
a good faith argument for an exten-
slon, modlfication, or reversal of
the faw," 1d,

Counsel may advocate any

Because Appellants'! argument was
not supported by law, and did not
argue for an extension, modi fica-
tlon, or reversal of the law, the
Court opined It was not Taken In
good falth, Id, at 465. Thus,
Appellants! position that they had
asserted a rational argument to the
Court of Appeals was without merit,
Ad, at 466, The Court upheld the
Court of Appeals! award of damages
to Appellee against Appellants and

thelr attorney,

Three Justices dissented because
they did not believe that Appel-
fants! TMappeal from the summary
Judgment in favor of [Appel lee] was
Inconsistent with sound profession-
al judgment," 1d, at 467, Al=-
though the dissent did not argue
that the Leasor!s ‘'should have
prevailed in thelr action against
Redmon," it did not believe the
appeal was frivolous, id,

The dissent expressed fear that the
majority oplinion would "have a
chitiing effect upon the practice
of law and provoke timidity and
excessive cautlon, contrary to the
pest Interest of the public and the
development of the law," |d,.

in Raley, Appellee moved, pursuant
+o CR 11 and CR 73,02(4), that
sanctlions (in the amount of $500 in
attorney's fines and $19 In court

costs) be Imposed upon Appel lant
and/or his counse! due to the
frivolous nature of the appeal,

The Court of Appeais granted Appel-
leets motion and ordered one half
of the amount to be pald by Appei-
lant and one haif fo be pald by
Appel lant!s counset, id, af 532,

Unfortunately, the opinion makes no m
mentlon of the facts of the case or

the tegal principles Invoived,
Hence, It provides virtually no
guidance to members of the bar as
to why the appeal was considered to
be "taken in bad falth"; "not well
grounded In fact"; and "not war-
ranted by existing law or a good
falth argument for the extension,
modification or reversal of exist-
ing law," d. at 531, However, it
is clear that the Court utillzed
the standard in the ABA Code of
Conduct, Canon 7, See Leasor, at
464,

In Martuscelil v, Planters Bank and
Trust Company, Ky.App., 705 S.W.2d
938 (1986), Appellants appealed
from the trial court's order enter-
ing summary judgment against them,
The Court of Appeals affirmed the
summary judgment ruling, but held
that Appel tants' appeal was "not so
totally lacking in merit that It
appears to have been taken In bad
faith,® 1d. at 940, Thus, the
Court of Appeals denied Appellee's
request "for damages and double
costs pursuant to CR 73,02(4),

Since the appellate courts of this
Commonweal th have chosen to act in

a fleld where thelr actions are
discretionary - the Imposition of
sanctions -~ these courts "must

nonetheless act in accord with the
dictates of the Constitution - and
in particular, in accord with the
Due Process Clause," Evitfs v.
Lucey, 105 S.Ct, 830, 839 (1985),

Julie Namkin

Assistant Public Advocate
Appel iate Branch
Frankfort, KY
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Batson Update:

Batson v, Kentucky, 476 U,S. 79,
106 S.Ct, 1712, 90 L.Ed,2d 69
(1986) and Griffith Vo Kentucky,
479 V.S, __, 107 s.ct, 708, 93
L.Ed.2d 649 (1987) have generated a
barrage of cases and Issues Invol-
ving the use of peremptories to
exclude prospective jurors on the
basis of race or other group lden-
tification, Issues that are being
titigated include establishing a
prima facle case of discrimination,
what  constitutes a cognizable
group, prosecutorial rebuttal, and
defense surrebuttal, The first
7[//79 installment of this article will
W address establishing a prima facle
case of raclal discrimination and
recognized cognizable groups, The
second wlll concern prosecutorial
rebuttal and defense surrebuttal,

Batson overruled Swain v, Alabama,
380 U.S. 202 (1965) on the eviden~
tiary burden of a defendant who
claims he's been denied equal
protection through the state's use
of peremptory challenges to exclude
members of hls race from the jury,
Batson held a defendant could
bstablish a prima facle case of
urposeful discrimination solely on
vidence concerning the prose-
itutor's use of peremptories in that
efendant's trlal, Batson spelied
t the way in which a defendant
ould establish a prima facie case
purposeful discrimination:

8) Show that the defendant Is a
member of a cognizable rac-
lal group;

" Striking Out The Prosecutor’s Strikes

b) show that the prosecutor has
used peremptory challenges
to remove persons of the
defendant's race from the
venire;

¢) show that these facts and
other circumstances raise an
inference that the prosecu-
cutor used his or her per-
emptories to exclude venire-
men on account of race,

Batson also held that a defendant
Is entitled to rely on the fact
that peremptory challenges consti-
tute a jury selection practice that
permits those to discriminate who
are of a mind to discriminate,

Blacks, have, of course, been
recognized as members of a cogni-
zable group in numerous cases many
of which rely on Batson, American
Indlans have also been so recog-
nized, United States v, Chalan, 812
F.2d 1302, 1314 (1987),  +while
:rejecting young persons as a cogni-
zable group, +the Massachusetts
Supreme Court in Commonwealth v,
Samusl, 495 N,E.2d 279, 281 (1986),
recognized women as such a group
but then held that the prosecution
had not. used Its peremptories to
exclude women,

Four Jjustices of the Supreme Court
have aiso recognized the possi-
bility that persons opposed to the
death penalty may constitute a
cognizable group and be the subject
of a Batson claim, Gray v, Missis-

JoAnne Yanish

sippl, U.Se __, 95 S.Ct. 622,
639, n.18 (1987), In State v,

Peery, 391 N.E.2d 566, 572 (1986)
the Nebraska Supreme Court also
recognized this possibility under
an analysis of a defendant's right
to impartial jury but refused to
find a constitutional violation
where the state used one peremptory
challenge to prevent one person
with some concern about the death
penalty from sitting as an alter-
nate juror, Flelds v, People, 732
P.2d 1145 (Colo, 1987) held Span-
ish-surnamed jurors to be a cog-
nizable group under both 6th Amend-
ment and equal protection analyses,

In a case In which blacks were
struck, +the Californla Supreme
Court, in response fo a prose-

cutor's explanation that he struck
one juror because he was a fruck

driver, stated that "the remark
suggests yet another impermissible
group blas behind this chal~
lenge,,.." The court noted that

"trial by a jury from which work-
Ing-class people are systematically
excluded is also a violation of the
representative cross-section rule,”
People v, Turner, 726 P,2d 102, 108
(Cal, 1986), Curiously, the second
circuit has also recognized white
people as a cognlzable group under
a 6th Amendment analysis In Romans
Vo Abrams, — F.2d ___, 41 Cr,L.
2245, 2246 (6/9/87) although rellef
was denied since the court found no
problems with the jury In question,
Other cases have rejected the
notion of whites as a cognizable
group, however,




Many cases have found a prima facie

facle case saying, "if all of fthe

case even though the prosecutor
challenged fewer than all prospec-
tive jurors on the venire who were
members of the cognlizable group. In
United States v. David, 803 F,2d
1567 (11th Clr. 1986) the prose-
cutor struck two of three black
Jurors on the panel and one of two
from the alternate pool, The Court
of Appeals for the 1ith Circuit
found the defense had established a
prima facle case, noting that under
Batson, "the striking of one black
Juror for a racial reason violates
the Equal Protection Clause, even
where other black jurors are seat-
ed, and even when valld reasons for
the striking of some black jurors
are shown,” |d,, at 1571, citing
Fleming v. Kemp, 794 F,2d 1478
(11th Cir, 1986), In accordance is
United States v. Gordon, 817 F,2d
1538, 1541 (11th Cir, 1987),

Griffith v. Kentucky, _ U.S. _
107 Ss.Ct, 708, 93 L,Ed,2d 649
(1987) which held that new consti-

tutional rules for the conduct of
criminal = prosecutions, Including
Batson, were retroactive to cases
pending on direct appeal, was
remanded ~ by . the United States

Supreme Court In light of Batson,
In Griffith, 4 of 5 blacks had been
struck, Nine of twelve blacks were
challenged by the prosecutor with
peremptories In Powell v, State,
355 S.E.2d 72 (6a. App. 1987). The
Powell court remanded the case for
a Batson hearing on the sufficiency
of the prosecutor's reasons, In
United States v. Love, 815 F.2d 53
(8th Cir, 1987) the striking of a
sole black venireman was found to
establish a prima facie case of
discrimination but the government's

rebuttal was upheld., In United
States v, Chalan, 812 F.,2d 1301
(10th Cir, 1987) where 3 of 4

American Indlan jurors were chal-
lenged for cause and the sole
Indian panel member struck with a
peremptory, the Court found a prima

jurors of a defendant's race are
excluded from the jury, we belleve
that there iIs a substantial risk
that the Government excluded the
jurors because of thelr race, Our
holding helps to avert that risk by
requiring the Government to explain
the reasons for Its challenges when
no members of a defendant's race
are left on the jury." Id, at 1314,

Some Courts have attempted to
establish gulidelines In their
Jjurisdictions for analysis of the
prima facle case. In Ex Parte
Branch, _ S.E.2d » 42 Cr.bk.
2079, 2080 (10/9/87) the Alabama

Supreme court set out the following
as "illustrative of the types of
evidence that can be used to ralse
the inference of discrimination”:

1. Evidence that the jurors in
question shared only the
one characteristic of group
membership, and were in ail
other respects (li.e., jobs,
age, social or economic
conditions, etc.,), as het-
erogeneous as the community
as a whole,

2. A pattern of strikes
against black jurors on a
particular venire,

3, The past conduct of the
of fending attorney.

4, The type and manner of the
offending attorney's ques-
tions and statements during
voir dire, including a
merely desultory voir dire,

5. Type and manner of
questions directed to the
challenged juror, Including
a lack of questions or lack
of meaningful questions,

6. Disparate treatment
members of the jury venire
with the same  charac-
teristics, or who answer a
question in the same or
simlar manner,

7. Disparate examination of
members of the venire,
e.3., a question designed
to provoke a certain re-
sponse that is likely to
disqualify a juror was
asked of black jurors, but
not of white jurors.

8. Clrcumstantial evidence of
intent may be proven by
disparate impact where all
or most of the challenges
were used to strike blacks
from the jury,

9, The offending party used
peremptory challenges to
dismiss all or most black
jurors, but did not use all .
his peremptory challenges,

Once a prima facie case has been
established Batson held that the
burden shifts to the prosecutor to
provide a ‘tneutral explanation
related to the particular case to
be tried,” 106 S.Ct, at 1723, The
explanation for the strikes must be
"clear and reasonably specific" and

contain "legitimate reasons" for
the challenges, 106 S.Ct, at 1723,
n,20,

Part Il in the February 19388 lIssue
will examine the evaluation of
prosecutorial rebuttal by various
courts,

JoAnne Yanish

Assistant Public Advocate
Appel late Branch
Frankfort, Kentucky 40601
(502) 564-5219
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- Doe w.

Doe v, Austin (cite not avalilable
yet) Is an action that was flled in
1982 seeking to require the Cablnet
for Human Resources to make avail-
able judicial procedures to mental-

ly retarded Individuals committed
or facing commitment to state
facilities, The original defen-

dants were the Secretary for the
Cabinet for Human Resources and the
Public Advocate for the Common-
woalth of Kentucky, In 1983, the
Unlted States District Court certi-
fled thls proceeding as a class
actlon, Soon thereafter, Judge
Atlen entered an agreed order
dismissing defendant Pubilc Advo-
cate upon his agreement to provide
legal representation to indigent
persons confined to state mental
retardation treatment centers,
After the completion of discovery,
the case was submitted to the
District Court on plalntiff's
motion for summary judgment, The
District Court entered its first
memorandum oplnion on March 28th,
1984, The court held that the
Cablinet's admission policies did
not violate either the equal pro-
tection or due process clause,
However, the court did find that
the defendant had a practice of
permitting the parents of persons
in mental retardation residential
treatment centers to veto the
facility's decislion to seek commun=
ity placement of their sons or
daughters and that such a practice
violated due process guarantees,
On a motlon to reconsider its
declision, the District Court enter-
ed its second memorandum opinfon on

Austin

January 9th, 1986, Judge Allen
reaffirmed his Initial holding that
the defendant's admission proce-
dures did not violate due process
but held that such procedures
violated plaintiff's right to equal
protection, The District Court
ordered the defendant not to admit
any profoundly or severely retarded
persons over the age of 18 to any
mental retardation residential
treatment cenfer without a judicial
determination of the appropriate-
ness of such admission,

After the District Court's second
memorandum opinlon, the Kentucky
General Assembly amended KRS 2028
to delete certain sections used by
the District Court as the basis for
its January 9th, 1986 memorandum
opinion, Plaintiffs moved the
District Court to enter a summary
Jjudgment declaring the new legisla-
t+ion unconstitutional.

on November 20th, 1986, the Dis-

trict Court entered its third and
$inal memorandum opinion, The
court expanded its previous holding
and held that +the defendant's
admisslion procedures violated both
the due process clause and the
equal protection clause. Judge
Allen found the new leglislation to
be unconstitutional and issued a
preliminary Injunction enjoining
the defendant from continuing to
confine any mentally retarded
person In any institution who Is
over 18 years of age without first
granting him or her a Judicial
hearing to determine whether or not
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he or she should be committed under
the standards set out 1In KRS
2028.040(1-4), The Cabinet appeal-
ed the case to the Sixth Clrcuit in
December of 1986, Briefs have been
$iled and oral arguments were heard
in September 1987, We are current-
ly awalting a decision from the
Sixth Circult,

Factual Account of Case

Nearly all mentally retarded Indi-
viduals in Kentucky state facili-
tles have been placed 'by CHR
without benefit of judicial pro-
The record from the district

cess,
court Is clear, Only one judicial
hearing occurred prior to the

commitment of a mental ly retarded
Individual - fo a state facility
during the years 1982 through 1985,

when the case was Iniflarlly filed

in 1982, there was a statutory

. scheme covering the voluntary and

. involuntary  commitment of the
mentally {11l and the mental ly
retarded, KRS 202A and 2028, The

statute was designed To meet con-
stitutional minimums,  Prompt
hearings with a judicial finding of
danger to self or others was 2
prerequisite to Involuntary commi t-
ment of both the mentally 1i1 and
the mentally retarded, At any
time, 1f the court reviewed the
commitment and found that the
resident no longer met the stan-
dards of commitment, he or she was
entitied to release, This commit-
ment statute has been employed for
the mentally iil in Kentucky, but



not the mentally retarded,

Rather than employ the statutory
framework, CHR established the
Record Revliew Committee to govern
admissions of the mentally retarded
to state facilitles, This committee
established admissions criteria
that are neither published nor
promulgated, They bear no resem-
blance to the statutory and consti-
tutional requirement of danger to
self or others, The Record Review
Comm]ttee used the following admis-
slons criteria: 1) The avallabii-
ity of community progfams, 2) the
availabllity of space in the recom-
mended facility, 3) the degree of
handicap of the individual and 4)
the status of the family situation,

Using these Iinformal and unpub-
lished admission standards, the
Record Review Committee labels

commitments under thelr criteria as
voluntary, thus avoiding the Invol-
untary commitment procedures found
In the statute,

The case was Initially flled to
challenge the Informal commitment
procedures used by the Cablinet,
After the successful opinion in
January of 1986, the leglislature
reacted by codifying the informal
procedures Into the statute, The
District Court Truled that the
amendments effectively eliminated
the rights of the mentally retarded
person to a judicial hearing prior
to an Involuntary commitment,
Plaintiffs successfully challenged
the amendments, obtaining a prelim-
inary Injunction again requlring
the Cabinet to provide baslc proce-
dural protections to the class,

Legal Arguments

The facts of this case present
substantial due process and equal
protection arguments, The indeter-
minate placement of a mentally
retarded individual over the age of
18 without any judicial review is a

deprivation of liberty without due
process of law, The Supreme Court
is clear that there is a liberty
Interest at stake and that It
cannot be deprived without consti-
tutionally adequate  procedures,

Q'Conner v, Donaldson, 422 U.S. 563

-right to counsel,

(1975)., The Cabinet relied on the
holding in Parham v, J,R,, 442 U,S,
584 (1979), The defendant submit-
ted that the statutory amendments
in Kentucky were similar to the
criteria used In the commitment of
minors in Parham, However, no
court has ever held Parham to have
been extended to apply to the
commitment of adults, The plain-
tiff cited Clark v, Cohen, 613 F,
Supp, 684 (M,D, Pa,, 1985), aff'd,
794 F, 2d 79 (3rd Cir,, 1986), for
a detailed review of Parham and how
due process requires a judicial
hearing prior to commitment to a
state facility, In Clark, the
court found that a judicial mecha-
nism Is needed to Implement the
professional recommendations,

Additionally, the informal commit-
ment procedures used by the Cabinet
do not offer any of the safeguards
held by the courts to be mandated
by due process, such as a Jjudicial
determination of dangerousness, the
the right fto
confrontation and cross—examination
of witnesses, and the right to
least restrictive placement and
periodic review,

The Cabinet attempts to bolster its
due process argument by stating
that the guardlanship process found
In KRS 387, along with the Record
Review Committee process, would
constitute a voluntary commitment.
This arguments falils both factually
and legally, The record clearly
showed that the guardianship proce-
dure had not been a prerequisite
for admisslon to a state factlity,
Additionally, the focus Is entirely
different In an Involuntary commit-
ment hearing as opposed to a guar-
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dianship hearing,

Finally, the practice of excluding
minimally retarded aduits from the
judicial procedures found in the
statute by characterizing admis-
sions as voluntary violates the
equal protection clause of the 14th
Amendment which guarantees a person
similarly situated shall be Treated
in a similar manner, For purposes
of commitment, the mentally retard-
ed and the mentally ill are simi-~
larly situated, There Is no ration-
al basis for ufilizing the statute
for the mentally i1l and not the
mentally retarded, Both have a
fundamental - constitutional right
not to be placed without a judicial
hearing to determine dangerousness
to self or others,

while the case Is pending before
the U.S. Court of Appeals for the
6th Circuit, any mentally retarded
adult over the age of 18 committed
after November of 1986 is entitled
to the involuntary commitment pro-
cedures found in KRS 202A and 2028B.
while there Is currently a statu-
tory scheme covering the Involun-
tary commitment of the mentally
retarded, there is also a movement
to abolish the statute. Therefore,
if the plaintiffs are successful in
the 6th Circult, the drafting of a
final complliance plan governing the
commitment procedures prior to an
Indeterminate commitment to a state
facllity will be especlaliy impor-
tant. Any suggestions or Insights
from anyone Involved in the com-
mitment process are encouraged to
contact Kelly Miller, Commonwealth
Attorney's Office, 514 West Liberty
Street, Louisville, KY 40202,
(502) 588-2340,

Keliy Mitler has recently left the
Legal Ald Society, inc, and joined
the Domestic Violence section of
the Louisville Commonwea!th
Attorney's Office, She contlnues
to handle the Doe v, Austin case,



Kentucky Supreme
Court Rule Changes

Neal Walker

The following is a summary of the
important rules change announced by
the Supreme Court of Kentucky on
July 1, 1987 and the amendments to
those changes announced on
September 24, 1987 which relate to
the practice of criminal lew, The
rules changes discussed below are
effective January 1, 1988,

1, CIVIL RULES

1. CR 65,09(1):
interlocutory Rellef
in Supreme Court

This rule provides that a party
adversely affected by an order of
the Court of Appeals In a habeas
corpus or In a matter Involving
interlocutory relief prior to final
judgment or pending appeal from a
final Jjudgment may move the Supreme
Court to vacate or modify.

The addition to the rule merely

sets out the required number of
coples of the pleadings: "Ten
coples of the motion and the

response, If any, shall be filed,"

2. COR 75.,02(1):
Transcript of Evidence
and Proceedings

Makes clear that "Initially the
cost of a transcript will be borne
by the party designating it,"

3. CR 76.28(2):
Opinions; Time
of Announcement

Changes the time for releasing
Supreme Court opinions from Wednes-
day to Thursday.

This change was made SO that the
rule would conform to what the
court has been doing absent the
rule change, Apparently rulemakers
can act contrary to ruies they make
themselves until they get around To
changing the rules,

4, CR 76.30(2)(e):
gffective Date of Opinions;
Finallty

Adds an additiona! requirement for
the clerk of the ftrial court,
without further order of the trial
court, to forward a copy of the
appellate opinion to any admini~-
strative agency, board, or commis-
stoner which is directed to conduct
further proceedings with respect to
the opinlon, :

I1. RULES OF CRIMINAL PROCEDURE

- 1s RCr 7.24(3)
Discovery & Inspection

This rule presently reads:

n(3) If the court grants reilef
sought by the defendant under this
rule It may condition its order by
requiring that the defendant permit
+he commonwealth to Inspect, copy
or photograph statements, scienti-~
fic or medical reports, books,
papers, documents or tangible
objects which the defendant intends
to produce at the trial and are In
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Ed Monaan

his possession, custody or con-

trol "

in June, 1987 in the Kentucky Bench
and Bar (vol, 51, No, 2) Justice

Roy Vance, chairperson of the
Kentucky Supreme Court Criminal
Rules Committee, proposed that this
rule be drastically changed to
read:

n(3)(A) 1f the defendant requests

disclosure under rule 7.24, upon
compliance to such request by the
commonwealth, and upon motion of
the commonwealth, the court shall
order that the defendant permit the
commonwealth to inspect, copy or
photograph:

(i) Dbooks, papers, documents or
tangibte objects which the defen~
dant intends To introduce Into

" evidence or which are In the defen-

dant's or

control;

possession, custody

(11) any results or reports of
physical or mental examinations and
of sclentific tests or experiments
made In connection with the parti-
cular case, or coples thereof,
within the possesslon, custody or
control of the defendant, which the
defendant intends to Introduce as
evidence or which were prepared by
a witness whom the defendant in-
tonds to call at trial when the
results or reports relate to the
witness's testimony,

(B)(I) If a defendant intends to
introduce expert testimony relating



fo a mental disease or defect or
any other mental condition of the
defendant bearing upon the Issue of
his gullt, he shali, at least 20
days prior to trlal, or at such
later +ime as the court may direct,
notify the attorney for the common-
wealth in writing of such
intention and file a copy of such
notlice with the clerk., The Court
may for cause shown allow late
filing of the notice or grant
additional time to the parties to
prepare for +trial or make such
other order as may be appropriate;

(i1) when a defendant has filed the
notice required by paragraph (B)(1)
of this rule, the court may upon
motion of the attorney for the
commonwealth, order the defendant
to submit to a mental examination,
No statement made by the defendant
in the course of any examination
provided for by thls rule, whether
the examination be with or without
t+he consent of the defendant, no
testimony by the expert based upon
such statement, and no fruits of
the statement shall be admissible
into evidence against the defendant
in any criminal proceeding except
upon an lissue. regarding mental
condition on which the defendant
has introduced testimony,

(C) If there is a failure to give
notice when required by this rule
or  to submit to an examination
ordered by the court under this

rule, the court may exclude such
evidence or the testimony of any
expert witness offered by the
defendant on the Issue of his
guiit,

(D) Evidence of an Intention as to
which notice was given pursuant to

this rule, but later withdrawn,
shall not be admissible, in any
civil or criminal proceeding,

against the person who gave said
notice,"

on July 1, 1987 the Supreme Court
of Kentucky decided, after |imited
but spirited bar comment, to change
the rule to read:

"(3)(A) |f the defendant requests
disclosure under rule 7,24, wupon
compliance to such request by fthe
commonwealth, and upon motion of
the commonwealth, +the court may
order that the defendant permit the
commonwealth to Inspect, copy or
photograph:

(1) books, papers, documents or
tangible objects which the defen-
dant iIntends to (infroduce into
evidence and which are in hls
possession, custody or control;

(i1) any results or reports of phy-
sical or mental examinations and of
sclentific test or experiments made
Iin connection with the particular
case, or coples thereof, within the
possession, custody or control of
the defendant, which the defendant
intends to introduce as evidence or
which were prepared by a witness
whom the defendant intends to call
at trial when the results or re-
ports relate to the witness's
testimony,

intends to

(B)(i) If a defendant

-~ Introduce expert testimony relating

to a mental disease or defect or
any other mental condition of the
defendant bearing upon the issue of
his guilt, he shall, at least 20
days prior to trial, or at such
later time as the court may direct,
notify the attorney for the common-
wealth in writing of such intention
and file a copy of such notice with
the clerk, The Court may for cause
shown allow late filing of the
notlce or grant additional time to
the parties to prepare for trial or
make such other order as may be
appropriate;

(ii) when a defendant has filed the
notice required by paragraph (B)(I)
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of this rule, the court may upon
motion of the attorney for the
commonwealth, order the defendant
to submit to a mental examination,
No statement made by the defendant
in the course of any examination
provided for by this rule, whether
the examination be with or without
the consent of the defendant, no
testimony by the expert based upon
such statement, and no fruits of
the statement shall be admissible
into evidence against the defendant
in any criminal proceeding.

(C) If there is a fallure to give
notice when required by this rule
or to submit to an examination
ordered by the court under this

rule, the court may exclude such
evidence or the testimony of any
expert witness offered by the
defendant on the Iissue of his

gulit, (D) Evidence of an intention
as to which notice was given pur-
suant to +this rule, but later
withdrawn, shall not be admissible,
in any clvil or criminal proceed-
ing, against the person who gave
said notice,”

Surprisingly and without any expla-
nation, the .Supreme Court entered

an order on September 24, 1987
amending their July 1 change to
3(B)(i1) of this rule, It now

reads: .

"(ii) Wwhen a defendant has filed
the notice required by paragraph
(B)(i) of this rule, the court may,
upon motion of the attorney for the
commonwealth, order the defendant
to submit to a mental examination,
No statement made by the defendant
in the course of any examination
provided for by this rule, whether -
the -examination be with or without
the consent of the defendant, shall
be admissible into evidence against
the defendant in any criminal
proceeding, No testimony by the
expert based upon such statement,
and no fruits of the statement




shall be admissible Into evidence
against the defendant in any crimi-
nal proceeding except upon an Issue
regarding mental condition on which
t+he defendant has introduced testi~
mony "

Analysls

As amended, RCr 7.24(3) signifi-
cantly expands the prosecution's
right to pretrial discovery of
defense materials, Except as de-
scribed Iinfra, though, the prose-
cution's reclprocal discovery
rights are conditioned upon the
defendant seeking, and obtaining,
pretrial discovery of the prose-
cution under the provisions of RCr
7.24(1) & (2) (to this extent the
amendment does not change existing
law), 7,24(3){(A) extends reciprocal
discovery rights to the prosecution
only after the defendant "requests
disclosure under Rule 7,24," and
after the state complies and moves
for recliprocal discovery, As a
tactical matter, then, counsel
should consider the advantages of
not formally seeking discovery
under 7,24 so that the prosecution
has no right to prefrial discovery
of defense materials under
7.24(3)(A), Such an approach Is
potentially very dangerous and
should only be undertaken In
limlted situations, For Instance,
counse! may have already obtained
all discoverable evidence through
Independent sources, Or perhaps
counsel is positive that no 7.24
material exists,

Such an approach would not preclude
a defense motlion for production of
witness statements under RCr 7.26
or for pretrial discovery of evi-
dence under provisions of the
federal constitution, such as a
request for dlisclosure of exculpa-
tory evidence under the due process
clause, sees Brady v. Maryland, 83
S.Ct, 1194 (1963), or a request for
production of psychlatric records

of prosecution witnesses under the
confrontation clause, see Penn-
sylvania x;.Rifchle, 107 S.Ct., 989

(1987), To reiterate, it Is only
when the defendant seeks and ob-
tains discovery under the provi-
slons of RCr 7.24 {(and not under
other theorles of discovery) that

the prosecution may compel
reciprocal discovery,
( : "y -
7 -
1 Npobe \
Ay

T2

Subsections (1) and (i1) of 7.24
(3)(A) ldentify what types of
defense materials are discoverable
once the prosecution's right of
reclprocal discovery has been
triggered, Under subsection Ii)
"books, papers, documents or tan-
gible objects which the defendant
intends to introduce into evidence"
are discoverable, So far we see no

expansion of the prosecution’s
discovery rights, In fact, the
amended rule no longer lists
ngtatements" as being among the
jtems which the prosecutor can
d|s<:over.'I

Trer 7.26, which requires the pro-
secutor to produce witness state-
ments prior to the time the witness
testifies, Iis I|imited to prose-
cution witnesses, There |Is no
requirement under 7,26 or 7,24, as
amended, of the defendant's produc-
+ion of statements of defense wit-
nesses or, of statements which the
defense has obtained from prose-
cution witnesses,
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The greatest changes wrought by the
amendment concern the prosecution's
right to discover defense scienti-
fic or expert materials. Subsection
(1§) radically expands reciprocal
prosecution discovery in this area,
Prior to the amendment, prosecution
discovery was limited to "scienti-
fic or medical reports" which the
defendant Intended to Introduce at
trial, Now, though, the prosecution
can compel production not only of
nreports® of "physical or mental
examinations and of sclientific
tests or experiments" but also of
nresults" of such exams, tests, or
experiments, And no longer s
prosecution discovery of these
materials Jimited to that which the
defendant intends to Introduce at
trial. Now the state can compel
production of results/reports which
the defendant intends to Introduce
uor which were prepared by a wit-
ness whom the defendant intends to
catl at frial when the resuits or
reports relate to the witness's
testimony,”

The only limitation In the
amendment fis that the tests or
experiments must have been '"made In
connectlon with the particular
case," 7.24(3)(A)(1ID),

This _ provision 1Is replete with
ambiguity and not without constitu-
tional problems, First, what are
"any results® of the tests or
experiments which +the amendment
refers to? Must defense counsel
produce the performance charts
calibrating +the defendant's re-
sponses to a standardized persona-
lity inventory or the test scores
of the Wechsler Adult Inteiligence
Scale? Must defense counsel produce
the worksheet of the defense balil-
istics expert? What about the
working notes and raw data of the
defense serologist? These guestions
will have to be resolved through
litigation,



The constitutionality of any state
reclprocal discovery provision must
be evaluated under the due process
clause and the principles announced
In Wardius v, Oregon, 93 S.Ct, 2208
(1973), Holding that "discovery

must be a two way street," Wardius

struck down an Oregon dlscovery
statute which required a defendant
to file a list of alibi witnesses
but did not by Its terms provide
for discovery of rebuttal witn-
esses, Wardius at 2212, "The state
may not insist that +rials be run
as a 'search for truth! so far as
defense witnesses are concerned,
while maintalning f'poker game'
secrecy for its own witnesses.” 1d,

Kentucky's amended reciprocal
discovery rules are vuinerable to a
Wardius due process challenge,
particularly In the context of
Insanity defense cases, Under

7.24(3) (B)(1), discussed In greater
detail Infra, the defense must flle
notice of Iits Intention to intro-
duce eavidence of mental Illness,
etc,, within 20 days of trial,

Subsection (11) provides that, upon
filing such notice, the court, upon
the prosecution's motlon, may order
the defendant to submit to a mental
examlnation, KRS 504 ,070(4)
provides that, within 20 days of
trial, the prosecution must file a
Iist of witnesses in rebuttal to
the Insanity. defense "along with
reports prepared by its wltnesses,"

The statutory provision does not
provide for discovery of "resultsh

of psychlatric tests, If the
defendant has been forced to
produce psychometric test data

under the theory that such consti-
tute "results,,,of,,.mental exami-
nations™ under RCr 7.24(3)(A)(il),
but Is denied access to such evi-
dence generated by a prosecution
psychlatric exam under KRS
504,070(4) a clear due process

viotation is presented under

Wardlus.2

As Iindicated, 7.24 has been amended
to require the defense to glve
notice of the Intention to Intro-
duce certain types of expert testi-
mony, There would seem to be littie
need for such an amendment since

KRS 504,070(1) already requires
notice of Iintention to Iintroduce
"evidence of hls mental Iliness or

insanity," The amendment expands
the notice requirement to Include
"expert testimony relating to a
mental disease or defect or any
other mental condition of the
defendant bearing upon the Issue of
his gulilt," This provislon Is broad
enough, and Is no doubt designed to
embrace, expert opinion on topics
such as the battered woman syn-
drome, post-traumatic stress dis-
order, and the presence of extreme
emotional disturbance, I|f counsel
intends to introduce such evidence
and belleves s/he Is required +to
glve notice wunder 7,24(3)(B),
remember that you cannot be
compelled to reveal your theory of
defense,

2p¢ 'course, the defendant Is
entitled to discovery of "results
or reports® of mental/scientific

exams/tests, etc, under RCr
7.24(1)e  In general, though,
discovery of prosecution expert

materials under this provision has
been limited to the expert's formal

written report, Underlying test
dats, etc,, has been held
discoverable only in limited
situations, such as where a lab
technliclan destroys ail of the
physical evidence during the course
. of testing it, Green v,
Commonwealth, 684 S.W,2d 13
(Ky.Ct,App., 1984), The point |Is

that any construction or applica-
tion of the reciprocal discovery
rutes which affords greater rights
to the prosecution than the defense
is a violatlon of due process,

Note that by its terms, the defense
need only give notlice of expert
testimony "bearing upon the Issue
of his guiit." Thus, expert
testimony directed only to the
issue of mitigation need not be
preceded by notice,

Finally, 7.24(3)(C) provides that
fallure to provide notice under the
rule may Justify the sanction of
exclusion of defense expert testi-
mony, Such a draconfan sanction
presents serious constitutional
problems, Counsel in such a situa-
tion should argue that the exclu-
sion relevant evidence would vio-
late the 6th and 14th amendments
and that other sanctions should be
Imposed, or that the case should
simply be delayed. United States v,
Davis, 639 F,2d 239 (5th Cir,
1981),

Recently, the Supreme Court granted

certiorari to declide "when, If
ever, will the Sixth Amendment

allow a state to exclude a material
defense witness as a sanction for
a statutory discovery violation,
Taytor v, Illinois,
42 Cr.L., 4027

, 1987),

S.Ct, ’
(cert, granted

NEAL WALKER

Assistant Public Advocate
Major Litigation Section

Frankfort, Kentucky 40601
(502) 564-5226

ED MONAHAN

Assistant Public Advocate
Trainlng Director
Frankfort, Kentucky 40601
(502) 564-5258

INTERNAT IONAL. DEVELOPMENTS

CHINA, A Shanghal man has been
sentenced to death for buying and
showing pornographlc videotapes,
San Francisco Banner Daliy Journal,
September 3, 1987,




Hospitalization of Children

The Unified Juvenile Code provides
for 3 types of hospitalization of
mentally i1l children in Kentucky:
N voluntary admissfion (KRS
645,030), 2) Involuntary admission
(KRS 645,040) and 3) emergency
hospitalization (KRS 645,120),
According to statute, a child is
regarded as "voluntarily" seeking
observation, dlagnosis and ftreat-
ment of his or her mental illness
if presented to a hospital upon;

1) his or her own written appli-
cation where the child is at
least 16 years of age;

2) the written application of
parent or custodian and child
who s at least 16 years of
age; or

3) wupon the written application of

the parent or custodian alone

where the child Is
years of age.

under 16

1+ is with this last method of
defining voluntary admission that 2
distinct and recurring questions
have arisen In the few months since
enactment of KRS 645,

First, it has been reported that
some hospitals are "converting"
emergency hospitalization orders

for children under 16 years of age
to "parental voluntary" admissions,
1.e,, admissions defined as "volun-
tary® under KRS 645,030(1) based
solely upon the written application
of the parent or custodian, The
process s simply: a parent s

presented with a voluntary admis-
sion form and asked to sign ift,
aftter which the emergency order is
discarded and the court is notifled
that the child Is now being held
pursuant to KRS 645.030(1), The
effect of such action should be
readlly apparent, KRS 645,120(4)
states that an emergency hospital-
jzation of a child "may not exceed
7 days, exclusive of weekends and

holidays, unless a certification
petition is flled before 7 days
expire,” Of course, there are no
statutory time restraints on a
“parental voluntary" admission

under KRS 645,030(1), The hospital
is now under a much more relaxed
atmosphere in terms of treatment
deadlines and, since the duration
of thospltalization wilil in all
Iikelihood exceed the 7 days con-
templated by the original emergency
order, the hospital stands to make
more money off of the child's stay
in the facility.

Is this process contempiated or
supported by statute or - general
theory of Juvenile justice? An
analysis of the statutes In KRS
Chapter 645 and the statements of
intent in KRS Chapter 600 suggest
that the answer must be no,

KRS 645.120(4) plainly states that
the emergency hospltalization of a

child will cease in 7 days, unless

a certification (Involuntary) peti-
tion Is filed before the seventh
day, This statute contemplates,
therefore, that once the power of
the court has been invoked to
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Mike Wright

require an examination of a child,
there are only 2 permitted
responses: institute formal pro-

ceedings to involuntarily hospital-
ize the child or relesse the child.
No express statutory authority
exists within the emergency
hospitalization statute, permitting
wogxtending” the child's stay by
converting the original emergency
admission to a long-term “parentai
voluntary" admission, KRS
645,120(5)), authorizing the obser-
vation of CHR - committed children
in state mental hospital facili-
ties, specifically states that at
the end of the observation period a
certification petition shall be
filed or "the child shall be

removed" (emphasis added), If such

a specific Limitation exists on the
duration of hospitalization under
an emergency order for children to
whom the state already has control
under an In loco parentis theory,

children not under  commitment
cannot be provided less protec-
tion,

Another argument supports  the
conclusion that conversion of
emergency hospitallzation orders
into "parental voluntary" hospita-
lizatlon Is not permitted, There

does not appear to be any statute
within the Unified Juvenile Code
which requires parents to utifize
the least restrictive alternative
in the treatment or discipline of
their children, Obviously, absent
abuse or neglect the parent can

pretty much do as he or she
pleases, However, the Code does




impose a requirement of least
restrictive alternative on the
courts, KRS 600.010(2){c) states
that "{tlhe court shali show that
other less restrictive alternatives
have been attempted or are not
feastble In order to Iinsure that
children are not removed from
families except when absolutely
necaessary,"” Therefore, more re-
straint is placed on the courts
than on the parent who has not
employed the court system to ald an
attempt to hospitalize his or her
child, Once the court processes
have been Invoked through the
emergency hospltalization statutes,
the parent has abdicated hls/her
power to file an application for a
voluntary hospltalization of a
chitd under age 16, since such
admissions involve potentially (and
usually in fact) more restrictive
conditions (i.e, longer hospi-
talization) than the 7 day hospi-
talization under KRS 645,120, while
the parent can arguably "choose"
initially whether to "voluntarily"
admit the child who Is less than 16
under KRS 645,030(1), *to seek
emergency hospitalization under KRS
645,120 or to seek certification
under KRS 645,040, once the deci-
sfon Is made to proceed under KRS
645,120,
short-clrcuited by signing a
"voluntary" admlssion, Why? Because
now the court - bound to employ the
least restrictive alternative - and
nhot the parent is the operative
factor In the hospitalization
process,

The second question regarding the
"parental voluntary® admisslions
does not Involve the exercise of
the procedure In relation to other
procedures in the Code, but rather
concerns the constitutionality of

the statute Itself, Before the
constitutionality of KRS
645,030(1), ‘"parental voluntary"

admissions can be discussed, one
needs to look at just how dif-

that process cannot be

ferentily children hospitalized
under that statute are treated from
children hospitalized by some other
procedure,

when someone seeks to involuntarily
hospitallze a child, the child is
granted certain procedural due
process rights, including the right
fo counse!l and to a full hearing,
KRS 645,060 and KRS 645,070, Fur-
thermore, KRS 645,130 provides that
all children Involuntarily hospita-
tized have the right fo "maintain
contact® with a court designated
worker (CDW) who can help the child
with access fo the courts,

Finally, a child who s Involun~
tarily hospitalized can not remaln
in a mental health hospital unless
2 qualified mental health pro-
fessionals (one of whom must be a
physician) believe the child meets

the 4 statutory criteria for
Involuntary hospitalization, KRS
645,190(2), Those 4 criteria are
that:

1) The child is mentally il or has
symptoms of mental illness;

2) The <child s dangerous to
himself or others;

3) The child can Dbenefit from
treatment available only at a
hospital; and

4) No- less restrictive alternative
is avallable which will be
effective In treating the child,
KRS 645,090,

Children hospltalized under KRS
645.,030(1) are not entitied to a
hearing, to counsel, and perhaps
not even to consult with a CDW,
(Some have argued that since KRS
645,160(3) glves any child who
believes his or her rights under
Chapter 645 have been violated the
wright to contact the court desig-
nated worker", the "“parental volun-
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tary" can contact the CDW for
assistance, But, since there is n.
statutory right to counsel and no
statutory right to request release
for these "parental voluntaries",
it is counter-argued that no right
under Chapter 645 Is violated by
holding them against thelr wiil),

What of the other 2 types of
voluntary patients: those children
over 16 who admit themselves and
those children over 16 who admit
themselves along with parental
support? Those children, admitted
under KRS 645,030(2) and (3) have a
statutory right to announce an
intent to leave the hosplital, KRS
645,190, Once that Is done the
hospltal must release them within 5
days or contest the Intent to leave
in a full due process hearing. KRS
645,200; KRS 645.210, By exclusion,
wparental voluntary" hospitaliza-
tions have no statutory right to
contest hospitallzation, Thus, they
are voluntary patients by statutory
definition only, not In fact,

Clearly then, all other children
hospitalized through the operations
of KRS Chapter 645 have certain
procedural due process rights
conferred by statute on them which
the "parental voluntary" does not,
Federal due process motions would
seem to demand much more for thls
class of patient, Some reviewers of
KRS Chapter 645 have argued tThat
Parham v. J.R.,, 442 'U.S. 584, 99
S.Ct. 2493, 61 L.Ed.2d 1010 (1979),
operates to authorize the Kentucky
"parental voluntary" hospital=-
ization process, concluding that
federal due process of law s not
violated by the existing statutory
scheme, An analysis of Parham leads
this writer to exactly the opposite
conclusion,

in the cited case minor chiidren
brought a class action alleging
that they had been deprived of
their Ilberty without procedural




due process of law by virtue of the
Georgla mental health laws which
permitted voluntary addmission of
minors to mental health hospitals
by parents, Mr, Chief Justice
Burger, writing for the majority,
concluded that the Georgla statutes
were reasonable and consistent with
constitutional guarantees, How-
ever, much of what he said supports
+he conclusion that a similar
result could not be reached regard-
ing KRS 645,030(1),

Parham acknowledged that a child
has "a substantial tiberty interest
In not being confined unnecessarily
for medical treatment and that the
state's Involvement in the commit-
ment decision constitutes state
action under the Fourteenth Amend-

ment," Id. at 99 S.Ct. 2503; see

also Addington v, Texas, 441 U.S,
418, 99 s,Ct, 1804, 60 L.Ed.2d 323
(1979); In re Gault, 387 U.S. 1, 87
S.Ct, 1428, 18 L.,Ed.2d 527 (1967).

Furthermore, it held that the power
of the parent in declisions regard-
ing Institutionalization was great
but could not be "absolute and
unreviewable,” Parham, supra at 99
S.Ct. 2505,

The Georgia statutory scheme ana-
lyzed in Parham- permitted each
regional hospital superintendent to
establish admission criteria at
his or her facility for children
under 18, Every reglonal superin-
tendent required prior treatment on
an outpatient basis at a com-
munity-based mental health facility
prior to "parental veluntary"
admission and/or a finding that
there was no '"more appropriate”
alternative to hospltalization
before the child could be admitted,
1d, at 99 S,Ct, 2499-2500. Further-
more, Georgla statutes required
periodic reviews of the decision to
hospitalize and conferred upon the
hospitals the power to terminate
the "voluntary" admission If the

criteria for admission was no
longer met, Id, at 99 S.Ct. 2506.

The Kentucky hospitalization scheme
In KRS 645 does not require review
of the hospitalization decislion by
the hospital or the courts for

children who are "parental volun-
tarles," Thus, one of the deter-
mining factors which "saved" the

Georgia statutory scheme - an
Inquiry by a "neutral factfinder™
of the appropriateness of hospita-

lizatlon - is absent from KRS
Chapter 645, The potential of
parental ndumping” of unwanted

chiidren in mental health hospitals
is, thus, helghtened In Kentucky.

Nustravnen by Leich Ann Simuh

Finally, In Georgia there appearéd
to be a necessity to establish the
need for hospitalization of these
“parental voluntaries,” Such is
not true under our statutes, KRS
645,030 requires only a finding
that such children are mentally I1!
or have symptoms of mental lliness,
Only In KRS 645,090, outlining
criteria for involuntary hospitali-
zattion, is there a requirement of a
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finding that the child can benef it
nérom treatment avallable only at a
hospital™ and that hospitalization
is the least restrictive alterna-
tive,

Fundamentally, there are distinc-
tions between the scheme found
consistent with due process of law
in Parham and KRS Chapter 645,
Because Kentucky does not require a
review of the "parental voluntary"
hospitalization procedure, and
because there Is no practice by
which such admissions can occur
only after less restrictive alter-
natives have been explored, the
constitutionality of KRS 645,030(1)
may well be questioned,

the existence of the
“parental voluntary® hospital-
Ization process In KRS 645.050(1)
creates some very real probiems, It
appears to be being misused to
subvert +he emergency hospital-
ization procedures established in
KRS 645,120, |t also may be tThat
its very exlstence - absent some

statutory safeguards to Insure
against abuse - vliolates constitu-

tional due process guarantees,

In summary,

NOTE: If anything is as certain as
death and taxes, it s that the UJC
will undergo substantial amendment
during the next session of the
Assembly,  Should anybody
have proposed amendments they would
like to discuss, please contact .
Michael Wright at the Depariment of
Publlc Advocacy. | would be happy
to hear your thoughts and to offer
my own suggestions and observations
regarding your proposals and to
discuss whether this department can
or will support your efforts,

Mike Wright

Assistant Public Advocate
Appel late Branch
Frankfort, Kentucky 40601
(502) 564-5219



Sentencing Alternatives in Kentucky

IS THERE AN ALTERNATIVE TO
PRISON?

COURT:

COUNSEL: YES, YOUR HONOR, THERE IS!

May | opresent to the Court an
Alternative Sentencing Plan (ASP)
designed to meet the Individual
needs of my client who stands
before you convicted of a felony,
This plan aiso addresses the public
and Judiclial interests in punish-
ment and community safety,

The Department of Public Advocacy,
in a joint effort iInvolving state
and private funds, Is the recipient
of two grants, These grants are the

bases for the Public Advocacy
Alternative Sentencing Program
(PAASP), The first grant is from

the Developmental Disabilities
Planning Council, Cabinet for Human
Resources, wlth a significant
contribution from the Corrections
Cabinet and a pledge of support
from the Department for Mental
Health and Mental Retardation
Services,
sources, The Planning Council grant
was the basls for the second grant
~from the Public Welfare Foundation
~(a private, charitable nonprofit
organization), The two grants
enabled the Department to hire four
Alternative Placement Workers (APW)
to work In the Department!'s
Paducah, London, Somerset, and
Stanton offlices, The worker Is part
of the defense team charged with
representing developmentally dis-
abled and non-developmentally dis-
abled indigent citizens accused of
crimes who are prison bound upon
conviction unless an alternative Is
presented,

As you are aware, your Honor, jalils

Cabinet for Human Re-

and prisons in the Commonwealth of
Kentucky are overcrowded and admin-
istratively overburdened, More than
1,000 of Kentucky's sentenced
prison population of approximately
5,667 are housed In local county
Jails while waiting for space In
state correctlonal facilities,

The overcrowding crisis has forced
the Corrections Cabinet to examine
its Inmate population, The Cabi-
net's Annual Report for Fliscal
1985-1986 relates that only half of
all [Institutional inmates were
convicted of a violent crime, while
413 of the same population was
convicted principally of a property
of fense, Approximately 21% of Ken-
tucky's prison Inmates are serving
sentences of between 1-5 years,
This portlon .of +the population
represents a pool of incoming in-
mates who may. have been appropriate
for community sanctions which might
more effectively punish and reha-
bilitate than does Incarceration,

Your Honor wlli agree that before
this Alternative Sentencing Plan
your only options were prison or
conventional probation, With the
PAASP | can now offer you this
Alternative Sentencing Plan which

will have a double Impact: it will

avold the risk and dehabilitating
effects of imprisonment for
developmentally disabled offenders
and other felony offenders, and it
will provide my client with a

constructive, Individualized sen-
tencing plan allowlng treatment,
employment, residential placement

and greater supervision and control
within his own community, Thils plan
offers the Court both punitive and
restorative sancﬂons, such as
restitution, as well as the treat-
ment and _rehabilitative services
arranged through the Cabinet for
Human Resources and the private
sector,

Your Honor, this program Is unique
in the nation, Unique because it
targets developmentally disabled
of fenders as well as other prison
bound offenders, it involves multi-
ple governmental agencles, It in-
volves the private sector, and It
Is part of an organized statewide
public defender system,

My primary goal, your Honor, is to
prevent the inappropriate Incarcer-
ation of my client in Kentucky's
overcrowded prisons, My secondary
goal, is to Increase the awareness
of sentencing options for use at
the clrcuit and district court
levels, As you can see, your Honor,
my plan Incorporates elements such
as, but not limited to In future
plans, supervision, employment,
home Incarceration, community ser-
vices, medical or other treatment
components, and payments of
restitution, This plan and future
plans are Intended to be both
punitive and rehabilitative and to
provide the Court with constructive
control over sentenced of fenders, |
am offering the Court a meaningful
option between prison and conven-
tlional probation,
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‘ly in these criminal proceedings

client, the APW and | agreed
+hat 1f he were convicted my cilent
would be a good candidate for an
alternative sentencing placement,
Our decision was based on a review
of my client!'s current charges and
history. We then prepared a sen-
tencing plan modeled after the
Cllent's Specitic Planning approach
developed by the National Center on
Institutions and Alternatives In
AMexandria, Virginia,

My APW will also be developing a
third party support system to work
with my client If probated pursuant
+o the alternative plan, This
support system will rely on trained
church and community volunteers to
supplement the services provided by
the probation officers, | believe
this third party support system
offers assurances that an offender
placed on probation will have a
-~mmunity sponsor who can provide

squent contact, assistance In

complying with the elements of the .

Alternative Sentencing Plan and
serve as a lialson to the probation
officer. The Department's APW and
the third party support person are
not responsible for the enforcement
or monitoring of the plan, That
lles with the probation officer as
It always has,

My use of an APW professional In
developing and presenting this
sentencing alternative to you has
been undertaken In more than 20
Jurisdictions across the country
with considerable success, Similar

programs have demonstrated a sen-
tencing plan acceptance rate by
courts of 60-70 percent, Of the

nine or more evaluations of these
programs, the most rigorous evalu-
atlon was conducted by the
institute of Government in North

Carollna of two Community Penalty

ograms In that state. Both
" evaluations found those defense
sentencing programs succeeded in

identifying and serving prison
bound of fenders for whom prison was
not deemed necessary once alfer-
native resources were offered to
the Court, The Department through
+he PAASP will attempt to replicate
these Innovative yet successful
programs.,

The Administrative Office of the
Courts, Division of Probation and

Parole, and fthe Department have
planned a Jolnt conference with
Jjudges, prosecutors, department

attorneys and probation officers on
alternative sentencing for you and
the other court officials in the
counties covered by the four pilot
offices, The Conference Is sched-
uled for January 29, 1988.

Unforfunately, your Honor, the
PAASP is funded for only a 12 month
period, To ensure the PAASP's
continuation and to expand the
program to other judges throughout
the Commonwealth, the Department
will request program funding from
the upcoming General Assembly. The
Corrections Cablnet has reviewed
our funding proposal and endorses
it. The Cabinet believes the PAASP
Is one of a number of ways to
ljessen the prison overcrowding
crisis which is facing the Common-
wealth,

tn oconclusion, your Honor, |
respectful ly request that you place
my cllent on probation Incor-

porating the Alternative Sentencing
Plan as a condition of his proba-
tlon,

David £, Norat

Director of Defense Services
151 Eikhorn Court

Frankfort, Kentucky

(502) 564-5223
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Foundations giving
alternative-sentencing
programs more help

New York Times News Service

NEW YORK — Seven days a
week, Charles Marston loads his
newly bought van with carpentry
tools and heads out to do home
improvements. The hours are
long, he says, but: “I'm scratching
by. Life has never looked so good,
and it sure beats jajl.”

He was in 8 Massachusetts jail
until a few months ago; he is a 33-
yearold convicted felon with a
crime record in several states.
Then he was paroled into 8 work
program started by the Interna-
tional Union of Electronic Work-
ers of the AFL-CIO, with major
financial support from the Edna
McConnell Clark Foundation in
New York.

At a time when federal and
state prisons are bulging with in-
mates, the program in Saugus,
Mass., is an example of the grow-
ing involvement among fopnda-
tions and other private groups in
supporting programs for dealing
with offenders outside , prison
walls. :

In addition to the type of pro-
gram Marston is in, these include
alternative sentences, such as
community service, detention at
home and supervised detention in
a halfway house.

This is a significant change
from the past when most founda-
tions “wouldn’t touch criminal jus-
tice programs with a 10-foot pole,”
said Kenneth Schoen, a former
Minnesota corrections commis-
sioner who oversees a variety of
such programs for the Clark Foun-
dation. Until two years ago, less
than 1 percent of all foundation
money went to criminal justice
programs.

“And even with growing ap-
proval for new approaches, it is
hard to kindle interest,” Schoen
said. “You're asking help for an
unsavory clientele and one that
does not arouse compassion like
assisting the blind or disabled or
children. And then, t0o, many or-
ganizations shy away because the
subject is politically controversial

and makes waves.”

The involvement of founda-
tions is a direct refiection of the
rising costs of imprisonment. It
costs an average of $14,591 each
year 10 maintain an inmate in a
federal or state prison. In New
York City the cost is as high as
$43,000. .

Another argument for alterna-
tive sentencing programs for all
but dangerous inmates is that of-
fenders need to gain skills that wjli
lead to crime-free lives. Enthusi-
asm for such rehabilitation. pro-
grams flourished in the 1860s and
1970s but then died out as public
sentiment shifted toward get-tough
policies.

“We should be mindful,”
Schoen said, "that all but a few of
the three-quarters of a million
inmates now incarcerated will be
back among us within five years.”

The Clark Foundation is the
country’s biggest provider of pri-
vate financing in tbe criminal jus-
tice area, with $4.3 million in
programs this year. Philanthropic
experts say that the total amount
contributed has been growing,
with more than 40 foundations
now taking part.

The Clark Foundation estab-
lished the National Institute for
Sentencing Alternatives at Bran-
deis University at Waltham, Mass.,
in 1977,

The institute is the country’s
only graduate school of social wel-
fare that is focused on prison
popuiations. Under the direction of
Mark C. Corrigan, the institute
sponsors seminars that bring to-
gether judges, criminologists, pros-
ecutors and legislators and others
who can have an effect on the
criminal justice system.

LEXINGTON HERALD-LEADER, JULY 18, 1987



Ask Corrections

TO CORRECTIONS:

My client 1is 1In prison and has
requested +that | obtain for him a
copy of his RESIDENT RECORD CARD,
What Is a RESIDENT RECORD CARD and
how do | go about obtalining a copy
for him:

TO READER:

The RESIDENT RECORD CARD s the
officlal record of Incarceration of
an individual in an adult penal
Institution in the Commonwealth of

Kentucky, This document reflects
the following Information: Felony
offense(s) for which convicted,
county of conviction, date of
convliction, date crime committed,
indictment number, jall credit,

sentence length (concurrent or con-
secutive), date of birth, FBI No.,
Soclal Security No., Institutional
inmate number, institutlion admitted
to, discharged from and all trans-
tfers between Institutions, The card
further indicates original or new
parole eligibility dates, sentence

calculations, dates and methods of-

discharge, all returns from escapse,
parole or court order, The card
further indicates physical charac~
teristics for identifying purposes,

The inmate or individual may obtaln
a copy of any RESIDENT RECORD CARD
by requesting it In writing, either
to the records officer of the
Institution where he Is Incar-
cerated or to the Offender Records
Office, Corrections Cabinet, State
Office Bullding in Frankfort,

TO CORRECTIONS:

Do tInmates automatically receive
coples of their RESIDENT RECORD
CARDS upon admission to prison?

TO_READER:

Yes, as soon as administratively
possible the RESIDENT RECORD CARD
Is prepared upon all new admissions
to the institution, and a copy
forwarded to the Inmate, The
inmate also recelves a copy of his
card when any change is made on the
card, such as, sentence length,
jall credit, parole ellgibility,
good time forfelture or restora-
tion, meritorious good time award,
etc,

TO CORRECTIONS:

My client Is housed in the county
Jail, having been convicted of a

- felony, when can he obtain a ocopy

of his RESIDENT RECORD CARD?

TO READER:

He can obtaln a copy of his RESI-
DENT RECORD CARD from the Institu-
tional records offlcer within a few
days after being admitted to the
Kentucky State Reformatory,  How-
ever, if he becomes ellgible for
parole consideration while stitl

housed In a local Jall, the
offender record file is not
completed and the sentence and
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Betty Lou Vaughn

parole eligibility date calculated
until immediately before the parole
hearing date. After hls parole
hearing, he can then request, in
writing, a copy of his RESIDENT
RECORD CARD from Of fender Records,
Corrections Cablnet, State Office
Building, Frankfort, Kentucky
40601,

Betty Lou Vaughn

Of fender Records Supervisor
Department of Corrections
Frankfort, Kentucky 40601
(502) 564-2433

All questions for this column

should be sent to:

David E, Norat, Director

Defense Services Division

Department of Public
Advocacy

151 Elkhorn Court

Frankfort, Kentucky 40601

If you have questions not yet
addressed in this column, feel free
to call either Betty Lou Vaughn at
(502) 564-2433 or David £, Norat at
(502) 564-5223.

nCynicism* was once defined by
Ambrose Blerce as "that blackguard
defect of vislon which compels us
to see the worid as It Is lInstead
of as It should be,"

|



Cases of Note...In Brief

DUI - MARGIN OF ERROR FACTOR
IN BREATH TESTS
State v, Byrling

400 N.W,2d 872 (Neb, 1987)

while the court upheld the defen-
dant's DUl conviction due to other
evidence, it did determine that the
findings of the mechanical breath
tests were not enough to show the
10 presumption,

At frial, the defendant Introduced
testimony from a professor of phar-
macology that the Intoxilyzer as-
sumed the alcohol In any human's
breath will be distributed and re-
flected In his blood in a ratlo of
1 breath unit to 2100 blood counts,
However, the pharmacologist testi-
fied that recent research has prov-
en that the ratio Iin fact varies
from one person to another and
ranges from a low of 1:1100 to a
high of 1:3400, Additionally, the
expert stated that the machine can
react to substances other than
alcohol, The expert concliuded that
the Intoxilyzer was unreliable,

In 11ght of this opinion, the Court
concluded that "a test result which
was subject to a margin of error
had to be adjusted so as to give
the defendant the benefit of that
margin,” Taking Into account the
margin of error for this machine,
at most only 52,38 percent of the
actuval result could relliably be
reported,

DUf - CUSTODIAL
INTERROGAT ION
WITHOUT MIRANDA WARNING
Commonwealth v, Bruder
528 A.2d 1385 (Pa,Super 1987)

A policeman stopped the defendant's
car after he saw his erratic
driving and his passing through a
red |light, The policeman stated
that the defendant stepped out of
his car, The policeman asked for
his driver's license and insurance
card, When asked by the policeman,

the defendant said he'd Dbeen
drinking, As testifled to by the
policeman, the defendant was

"unable to walk in a straight line,
heel to toe, or recite a complete

alphabet," Then the defendant was
arrested and given his Miranda
rights, -

Analyzing the Supreme Court's

ruling in Berkemer v, McCarty, 468

U.S. 420 (1984), . the court found
that the pollceman's questions were
intended to obtain incriminating
statements and the defendant was
effectively in custody when they
were asked, Therefore the defen-
dant's statements that he had been
drinking had to be excluded since

given during custodial infterro-
gation without the benefit of
Miranda warnings, Additlonally,

since the recitation of the alpha-
bet was testimonial evidence, it
too had to be excluded since glven
after being In custody and before
the glving of Miranda warnings.
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DUl - MEANINGFUL ACCESS TO
INDEPENDENT TEST
People v, Craun
406 N.W.2d 884 (Mich,App. 1987)

The trial judge dismissed TtThe
charge of driving while Intoxi-
cated, and the appellate court

affirmed the dismissal,

The defendant was given a Breath-
alyzer test and requested his own
independent blood fest. The police
officer handed the defendant the
phone book and allowed him to call
around, Six doctors refused to
administer him a test., The police
officer told him there was nothing
he could do about it,

The appellate court found that
merely handing an arrestee a phone
book and giving that person access
to a phone was not good enough,
when a policeman Is aware of an
available testing location, 6.9,
hospital, they must tell a suspect
of its existence.

DUl - POLYGRAPH
Commonwealth v, Wick
506 N.E.2d 857 (Mass. 1987)

The defendant was charged with
driving under the influence, He
requested funds for a polygraph to
show that he was only an occupant
and not operator of the car, The
trial court denied the request for
funds since the prosecutor refused
to agree to the polygraph exam,




The appellate court reversed,
finding that the defendant was
entitied to make a showlng that he
was entitled to funds for the test,

DAMAGES UNDER §1983

Cooper v. Dyke
814 F,2d 941 (4th Cir, 1987)

The plaintiff received a gunshot
wound during an altercation and
then fled, He was stopped by
pollceb,and examined by paramedics
under poor lighting conditions and
people threatening them, The exam
was not thorough, They did not find
out that the plaintiff had been
shot. In fact, they told police
that there was no Injury, The
plaintiff was taken to the police
station and complained that he was
shot, Eventually, the officers
"discovered" the wounds and the
plaintiff was taken to the hospital
and operated on,

Under 42 U,S5.C. §1983, the Court
found that 1t was not reasonable
for the officers to rely on the
paramedics' judgments, and that
there was sufficlent evidence of
deliberate indifference to submit
the case to a jury.

The court also found enough evi-
dence to support a claim of false
arrest being taken to the jury,

The Jury's eward of $75,300
($25,200 in compensatory damages
and $50,100 in punitive damages)
was upheld,

UNAVAILABILITY OF TOXICOLOGY
TEST REPORTS
Con, Res, of Am v, Commonwealth

Ky.App., Sept. 11, 1987
(unpubl ished)

The defendant corporation was found
guilty of reckless homicide and
fined $10,000 due to It's employees
administering a drug overdose to a
nursing home patient,

The Commonwealth failed to make
avallable until the day of trial
t+he toxicology test reports of the
victim's blood sample, "The
Commonwealth was ordered under RCr
7.24 to produce all such reports
during discovery, but appellant was
furnished only with the bare
results of the testing procedures,
on the day of ftrial, after
destruction of the blood sample,
appel lant was allowed to review the
full reports," This prevented the
defendant from having Its own
expert Inspection of the blood
sample or reports, Reversing, the
Court determined that at least a
continuance should have been
granted,

MEANING OF DETENTION FACILITY
Tyrell v, Commonwealth,
Ky., Sept. 24, 1987
(unpubiished)

In this 5-2 reversal of the Court
of Appeals, the Kentucky Supreme
Court affirmed the order of the
Oldham Circult Court dismissing the
indictment of flirst degree promo-
ting contraband for ‘“knowingly
Introducing dangerous contraband
into a detention facility,”

The <charge was based on the
discovery of a gun In the
defendant!'s car parked in the
visitor!'s parking lot at the Luther
Luckett Correctional Complex In
Oldham County,

The Supreme Court determined that
the unfenced visitor's parking lot
Is not within KRS 520,010(4)'s
definition of a detention facllity,

Ed Monahan

Assistant Public Advocate
Tralining Director
Frankfort, Kentucky 4060t
(502) 564-5258
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2 Jefferson
jail officials
said inmate
was beaten

Associated Press

LOUISVILLE — A shackled
prisoner was beaten in 1983 by a
Jefferson County corrections offi-
cer, a former officer and four
other jail guards, according to a
report made to the FBI

“All six of us went to the
holding cell and beat up” inmate
James Silver, said former jail offi-
cer William H. Ballard in a state-
ment given to the FBI last fall and
filed in U.S. District Court.

After restraints were placed on
Silver, Ballard said, “I picked him
up and then dropped him on the
fioor.”

Corrections officer Barry A.
Shaffer said in his statement, also
filed in court, that after the beat-
ing, “I went back to the control
room bathroom and inflicted a
wound to my right eye . .. to make
it appear as though Silver had hit
me, when in fact he had not.”

Ballard said the officers later
falsified reports concerning Silver.

Shaffer also said that the offi-
cers’ supervisor, Sgt. Kim Em-
mons, though not present during
the beating, had told the officers,
“Take care of Silver and call me
afterwards.”

Statements indicated the beat-
ing occurred after Silver allegedly
harassed the guards, in part by
throwing excrement at them.

Silver, who was not seriously
injured and did not require hospi-
tal treatment, is now at the Ken-
tucky State Reformatory at La
Grange serving time for being a
persistent felony offender.

The six guards were charged
in March by the US. Justice De-
partment with depriving Silver of
his civil rights and with conspiring
to violate his civil rights.

U.S. Magistrate George Long
ruled June 30 that the statements
could not be heard by a jury, but
U.S. District Judge Thomas A, Bal-
lantine Jr. reversed Long on Tues-
day and said they could be admit-
ted as evidence.

Herald~-Leader, July 19, 1987




ook Review

Donna Boyce

Crime and Human Nature
James Q. Wilson
and
Richard J. Herrnsteln
Simon and Schuster, New York
$22,95
639 pages

written by a political sclentist
and experimental psychologist, this
book surveys the latest research
findings from every possible fleid
on the causes of crime and offers a
comprehensive explanation of why
:some Individuals are more likely
" than others to commit crimes, The
authors' general theory explaining
Individual differences in
criminality Is that the larger the
ratio of the rewards of noncrime to
the rewards of crime, the weaker
the tendency to commit crime, The
book then examines the connection
between elements of the authors!'

theory and the observed
characteristics of crime and crimi-
nals. Belleving that criminal

behavior results from a complex

interaction of genetic and environ-
mental factors, the authors! survey
research findings on the effects of
constitutional factors, gender,
age, Inteliigence, personatity,
family, schools, the community, the
labor market, the media, alcohol
and drugs, reward and punishment,
and race,

0of particular Interest to defense
attorneys faced with preparing for
penél'l'y phase hearings in capltal
cases or "half-truth" in sentencing
hearings in felony cases, are the
fourteen or fifteen chapters on how
various factors correlate to crime,
The book describes research find-
ings on bizarre studies indicating
that a certain type of physique
(mesomorphs deficlent In ectomor-
phy) is related to criminality,
Equally Interesting - but of more
practical wuse are the _various
studles that indicate, among other
things, that adoptee ‘crime  was
predicted by biologlcal-parent

crime, that "soclopathic" personal-

ities are usually evident by age
eight, that boys from quarrelsome
tamilies with erratic discipline
are more likely to end up with
criminal records than those from
cohesive famiiles with consistent
discipline and that there is a
clear and consistent link between
criminality and low Intelligence,
The authors make a strong case
showing the powerful effect that
constitutional and familial factors
have on later misconduct, especial-
ity physical agression,

Crime and Human Nature may provide

the defense attorney with some
valuable Insights to offer juries
in explanation or mitigation in
serious cases,

Donna L, Boyce

Assistant Public Advocate
Major Litigation Section
Frankfort, KY 40601
(502) 564-7340

Appeals court dismisses gag order

By Al Saivato
Post staff reporter

A federal judge cannot re-
strain a Tennessee congress-
man from making public
comments, even though the of-
ficial is awaiting trial on bank
fraud charges, the 6th U.S. Cir-
~ cuit Court of Appeals in Cincin-

nat! has ruled.

“The defendant’s interest In

Cincinnati Post, September 28, 1987.

replying to the charges and to
the assoctated adverse publicity,
thus, is at a peak,” sald Judges
Gilbert F. Merritt and Robert B.
Krupansky.

That decislon—which came
Just two days after oral argu-
ments before the three-judge
appeals panel—means the gag
order against U.S. Rep. Harold
E. Ford, D-Memphis, must be

withdrawn.

U.S. District Judge James
Jarvis of Knoxville, Tenn., or-
dered Ford not to make public
comments about his criminal
case after he was indicted in
April on charges of selling polit-
ical influence for financial sup-
port.

The indictment charged Ford
received $1.5 million worth of
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phony loans from the failed
banking empire of C.H. Butcher
Jr.

Before the gag order, Ford,
Tennessee's only black con-
gressman, had contended that
the indictments were racially
motivated and were & personal
attack on him by the U.S. attor-
ney in Knoxville. Ford's trial is
set for Nov. 9 In Knoxville.

Reprinted with Permission



5th Trial Practice Institute

5TH DPA TRIAL PRACTICE INSTITUTE
COMPLETED

DPA's 5th Trlal Practice Institute
was held In November in Richmond,
Over 50 part-time public defenders,
private criminal defense lawyers
and full-time public advocates from
our regional offices and from the
Louisville and Lexington
and from around the state were
intensively trained in tria!l
skills,

A faculty of 14 included Bob

Carran, long-time public defender
administrator for Kenton County,
Charlie Coy, a Richmond criminal
defense lawyer and past president
of the KBA, Deryl Dantzier, Dean of
the National Crimtnal Defense
College, Zeke Cortez, San Diego
federal public defender, Rick
Kammen, an Indlanapolis criminal

defense lawyer, Andrea Lyon, a Cook
county public defender, Joe
Guastaferro, a Chicago actor and
director, and public advocates from
across the state,

During the 4 days of training, the
particlipants practiced each aspect
of a criminal trial, Each exerclise
was preceded by a lecture on the
topic and fol lowed with a
demonstration by a facuity member,
Through the help of Professor Bob
Fraas of EKU we had students in the
Forensic Science Program play the
role of our expert halr analysts,
Actors from EKU and Berea College
and people from the Richmond
community played the roles of
Jjurors, the defendant, the victims,
and police offlcers,

offices ...

w: than belng

board
member of the Kentucky Assoclation

Charlie Coy, a founding
of Criminal Defense Lawyers, spoke
at. the banquet on the work we do,
His words follow:

Some of the things that |I've
thought about through the tlast 3
days Is that how wonderful It would
have been had | had the opportunity
that many of you are getting that
have just been admitted to practice
law, When | got out of law school
| didntt think anybody cared but my
wife and | wasn't sure about her
because she had a Jjob, And so |
think that if you don't accomplish
anything else by belng here, you'll
know that there are some other
people who appreciate the fact that
you are a lawyer,

0f course, being a lawyer isn't too
great, We've got our Chlcago guest

and the great Chicago poet had this
to say: "why does a hearse horse
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they're carrying a
And then Ben Franklin

snicker when
lawyer out?"

sald in Poor Richard's Aimanac,
"necessity knows no laws, Some
attorneys know the same,” | think

is probably what this whole
Knowing rather
like I

that
program Is about,
like those who,

said, didn't know no [aw.

There are those people who look
down on people who do criminal
defense work, Everybody in this
room knows that, Let me tell you,
there Is great merit In this idea
of tiberty's last champion, And if
you think that you are not doing
something Important then you ought
not to be here.

Joe Guastaferro sald the other day
in. talking about commitment, If
you're not committed to what you're
doing, If this is Just a job with
you, quit now because you're in the
wrong career, you ought to be doing
something else,

Everybody here has talked the last
3 days about how their part Is the

most Important part of a trial,
Well you know the ftruth of the
matter is that everyone of them

recognize that the most Important
part of any frial is that defendant
that you represent, Everybody
talks about how you are going to
humanize him, Well he or she
better be human to you from the
outset because vyou're all that
stands between him or her and the
penitentiary.



Those people In our society who
think that there's no chance we
could ever be a country like Russia
are just crazy., Because the only
difference, | submit to you,
between us and them is us, That's
important! And that's something
that necessitates or requires and
mandates commitment on our part,
If you think that this wouldn't be
a police state 1f the police could
call the shots the accused's
attorney's 1Is all that stands
between him and a police state, My
god, there's nothing In the worid
that they like as well as belng god
and some of them think they are
now, So It is Important what we
do,

Something else has been said here,
Jay Barrett and Andrea Lyon talked
about the Importance of preparing
the witness. Everybody talks about
preparations and it can not be sald
too many times, When | think back
*o and harken back to New Testament
times when the apostle Paul wrote
to the young gospel preacher
Timothy: "study to show thyself
approved unto God, A workman that
needth not to be ashamed, rightly
dividing the word of truth," It's
just a very simple thing what Paul
was saylng to Timothy: Study; get
yourself ready; be prepared, |
remember when | was 12 years old |
was In the Boy Scouts, The old
motto, be prepared, And we're told
that all through our lives, Yet,
there's times when we miss that
point, And i think that we make a
bad mistake when we do miss this
polnt because after all a trial is
preparation and use of techniques,
That's all it is,

Sure we've all got different
personalities, One of the things
that you're being encouraged here
to do Is to learn your own style,
Everybody has to seek his own
style, Someone else sald though, 1
think very appropriately and very

properily, that we need to learn to

personalities fit
the wltnesses we're
In order fo talk In
Become a

make our
sometimes
dealing with
their language.
chameleon, if you will, with
respect to our being able to
communicate with them and seeing
them in terms of a jury,

C.K. Chesterton said, "the horrible
thing about all legal officials,
even the best, about all *The
judges, magistrates, detectives and
policemen, Is not that they are
wicked, some are good, not that
they are stupld, several of them
are quite Intelligent, if's simply
that they've gotten used fo it,”
It's simply that they've gotten

used to It! And you know if you
all aren't careful, we get used fo
it too, Getting used to It Is when
we lose that commitment that we
need In order to effectively
represent a cllient, Because the
law is but words and paper without
the hands and souls of man,

I} want also to talk about the
Kentucky Association of Criminal
Defense Lawyers, We want you to be

a member of the Kentucky
Association of Criminal Defense
Lawyers, Itfs very Important to us

that you be associated in that

work,

Let me tell you, you've got the
finest program in the world, What
| sald at the outset with respect

to what | feel about beginning Iis
absolutely true, Those of you who
are launching yourselves on a

career are making a great beginning
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here because you're being exposed
to some very outstanding people,

And so | say to you, the law, it
has honored us, now let us honor
it, Thank you,

Charlie Coy

Coy, Coy, Gilbert
212 North Second Street
Richmond, Kentucky 40475

Chariie has expressed it well,
criminal defense lawyers are indeed
liberty's last champion, Hope~
fully, armed with the best skills,
knowledge and attitude, we will be
up to the immense challenge.

Thanks to those who made this
training effort a success.

Ed Monahan
Director of Training

Deaver can cite
alcohol battles
as legal defense

Associated Press

Former presidential aide Mi-
chael K. Deaver's repeated treat-
ment for alcoholism can be raised
as a defense to charges he lied in
sworn testimony about his lobbying
business, a judge ruled yesterday in
Washington.

At a pretrial hearing, US. Dis-
trict Judge Thomas Penfield Jack-
son rejected a prosecution motion to
exclude expert testimony that
Deaver’'s mental condition and
memory were impaired when he
was questioned last year by a
federal grand jury and a House
subcommittee.

Deaver is charged with lying
when questioned about allegations
that he violated ethics laws by
contacting former administration
colleagues for his lobbying clients.

Lexington Herald Leader, 8/12/87




(Eggert cont. from p. 2)

but Rob's real Iinterest outside
ofthe law 1is the Los Angeles
Dodgers., Rob is an avid Dodger fan
who not only sports a Dodger
jacket most of the time but travels
t+o Vero Beach every year to watch
the Dodgers In spring training, It
is believed that Rob's secret
ambition is to replace Tommy
Lassorda as Dodger manager., Rob,
himself, Is a fine athlete as
evidenced by the fact that he Is
considered to be one of the better
amateur tennis players in
Louisville, To really get away from
it all, however, for the past few
years Rob has vacationed in the
woods of Minnesota and Canada where
he Is reported to practice both
bird and moose calis and study the
habits of bears,

It is hard to sum up such a differ-
ent and complex man as Rob Eggert
in a few words, However, he Iis
probably best described as a "Pub-
lic Defender's idea of a true
Public Defender,"

Frank Jewell
Loulsville Public Defender
(502) 625-3800
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