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TO THE CHEESE LINE"

Coming from a northeastern Brahmin
background, Joseph "Rob" Eggert
might be considered an unlikely
candidate to find happiness as a
public defender in Louisville,
Kentucky. However, Rob, as he likes
to be called, has indeed found
happiness here and established
himself as one of the most success
ful and highly respected public
defenders anywhere. He is presently
Deputy Chief Trial Attorney for the
Jefferson District Public Defender.
Rob’s background is nearly as
interesting as the man himself.

After attending The Groton School,.
Rob received his undergraduate
degree cum laude from Harvard
College. Before entering law
school, Rob worked as a newspaper
reporter both in Connecticut and on
Long Island. His strong academic
background, coupled with his over-

whelming desire to uncover the
truth, led Rob to pursue a legal
career. He attended the School of
Law at Catholic University where he
received his law degree in 1980.
While in law school, Rob developed
an interest in criminal law and
worked with prisoners and defense
attorneys in Washington D.C. Rob
became a public defender with the
Office of the Jefferson District
Public Defender in September, 1981.
Rob’s decision to relocate in
Louisville was a surprise to many
people, but his success at his work
and his dedication to his clients
surprises no one.

Rob is well-known not only for his
knowledge of the law but also for
his aggressive style of advocacy.
When Rob is assigned to a case, he
approaches it with such intensity
and commitment to his client that
it is difficult not to believe in
the absolute innocence of the
defendant regardless of the facts.
Such dedication and persistence
have earned him the nick-name
"Bulldog". During his time with the
Jefferson District Public Defender,
Rob has served in the juvenile
division and has also represented
clients facing Involuntary hospi
talization before being appointed
to his present position in the
adult division. cases have
involved an unusual cast of charac
ters including an award-winning Rod
Stewart impersonator, "the all iga-
tor and the shark" client, "the
plunger", and the client who suf
fered "every nightmare" -

waking up and finding himself in a
high-speed chase and shoot-out with
the police on the expressway. One
of Rob’s more celebrated cases was
the "cheese line" case in which
Rob’s client was accused of
drunkenly driving into a line of
people waiting for the distribution
of government cheese, injuring
several and killing one. Rob’s
successful defense in this case was
a surprise to the public but no
surprise to those who witnessed his
efforts on behalf of his client.

By virtue of his prior success, Rob
has become invaluable in the train-
log of new public defenders. Rob is
willing to work with a new lawyer
whether it be providing tips on
trial strategy or offering advice
on how to dress for success In the
courtroom. Rob’s organizational
skills and Interest in trave!,
geography and world affairs are
reflected in his office decor which
features a large globe, a detailed
map of the world, a relief map of
death valley, and a glow-in-the-
dark map of the universe. Rob feels
it Is Important to be comfortable
In his office since he spends well
over 60 hours a week at his job.

When Rob is not working, he leads
an active life and involves his
colleagues in social activities as
much as possible. Rob is married to
Nancy Sparrow, also an attorney.
Music and dancing are high on Rob’s
list of enjoyable extracurriculars,

See Eggert, p. 56

ROB EGGERT

II
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quired tastein this country.
TheMarshall speechmayhave

beenthewarningthe countryneed.
ed to avoid the kind of revisionist
history that is un-American. It is
the best reply to thosewho would
embalmthe Constitutionin "divine
intent," as Chief Judge Sol
Wachtlerof theNew York Court of
Appeals has called the original
intent notion popularizedby Attor
ney General Edwin Meese and
others. How, after all, could a
documentwritten in 90 days sur
vive for 200 years? Only because
Americans have had the good
senseto look with JusticeMarshall
not only at whathe calls "thebirth
of the Constitutionbut its life."

Neither the Constitution nor
any law is ever set upon a fixed,
unerring path. The law is neither
noblenor base.It can be either. It
hasbeenboth.

The law was base when it
rationalizedslavery. In its statutes
anddecisions,the law built an evil
tower of jurisprudence to justify
andcementslavestatus.And when
war overturnedthe slave system,
our law invented Jim Crow and
separatebut equal, an intricate
embroidery of inequality whose
effects we are still trying to root
out.

The law was noble when it
applied its own self-corrective and
overturned doctrinal segregation.
Lawyers and judges applied the
sameConstitution to lead ourcoun
try to anentirely differentnotionof
equalitynot embracedby the ma
jority of Americans.

That the same Constitution
could yield results as antithetical
as segregation and integration
shouldbeawarningof theneedfor
permanentself-criticism and con-
tinning readjustmentto the needs
of society.It is a systemalways in
searchof values.It is we who bear
responsibilityfor the quality of our
justice,not our foundingdocument

By Eleanor Holmes Norton
Ours is the oldestconstitutional

democracyon Earth,giving Ameri
canscausefor celebrationin this
bicentennialyear. But surely the
pragmaticAmericanmind can con
vert at least some of that celebra
tory energyto good national use.
We celebrateour Constitutionbest
whenwe takenoteof oursuccesses
and pledge to correctour deficien
cies in meeting our own constitu
tional ideal. The bicentennialshall
haveservedthe nationwell if it re
energizesthecommitmentto equal
ity, the most conspicuousomission
from the Constitution in the 18th
century and the most important
constitutionalreform of the 20th.

Equality has been one of the
discordantthemesin the American
symphony. The sour note, of
course, was slavery, and it was
there from the start, marring the
lofty New World enterprise.When
slavery became embeddedin the
Constitution, a struggle of tragic
proportions was guaranteed.We
are still playing out that struggle,
still trying to harmonizethe origi
nal dissonance.

It took decadesto addressra
cial discrimination, but progress
since World War II has beendra
matic when compared with the
entire precedingperiod of constitu
tional government. Out of this
strugglehascomenot only thefirst
American consensus on racial
equality. The meaningof equality
itself hasbeendeepenedandbroad
ened.

What began as an effort to
eraseour most conspicuousconsti
tutional flaw has developed into
that andmuchmore. Constitutional
interpretationhas brought an ex
traordinaryarrayof Americansun
der the constitutionalumbrella -

from womenand handicappedpeo
ple to illegal aliens and welfare
recipients. The post-Civil War

About this article
This article is printed in
connection with a TV series,
"We the People." The second
episode will be aired by KET at
9 o’clock tonight. The author
of this article, Eleanor Holmes
Norton, chaired th U.S. Equal
Opportunity Commission from
1977 to 1981. She is now a
professor of law at
Georgetown University Law
Center.

equality amendmentshave been
interpretedto includepeopleandto
bar practices impossible for the
foundersto have foreseenand for
some - blacks and women, for
example - they specifically ex
cluded.Thesensitiveinterpretation
of the Constitution calibrated to
meet both the spirit of the docu
ment and the challengeof change
in a dynamic society is a major
reasonthat ourcountry,despiteits
polyglot nature, has remained a
stableconstitutionaldemocracyfor
200 years.Yet thecuriousideahas
becomefashionablethat theConsti
tution is anchoredlike arock to the
original intent of its authors,who
could havehadno senseof today’s
world. In a recent controversial
address,Associate Justice Thur
good Marshallsoughtto refute this
notion.

Heremindedus that theConsti
tution we revere is not the same
one the founders created. He ar
gued for "a sensitiveunderstand
ing of the Constitution’s inherent
defects, and its promising evolu
tion."

The fact is that eventhe Bill of
Rights was addedto the Constitu
tion after a fierce political struggle,
and was not part of the founding
idea. The guaranteesof equality
were inserted painfully 80 years
later. Equality has been an ac
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sour note
‘Constitution came up short on matter of equality
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Art Behind Bars

An unusual art exhibit, entitled
"Art Behind Bars," was held Septem
ber 2-26, 1986, at the Old Capitol
Building in Frankfort. Sponsored
jointly by the Kentucky Historical
Society, the Kentucky Humanities
council, and the Kentucky Correc
tions Cabinet, the exhibit featured
arts and crafts created by inmates
fran every major correctional fa
cility in Kentucky. in conjunction
with the exhibit a panel discussion
of prison arts and crafts activ
ities was presented on Sunday,
September 7; panel members included
moderator Bob Komer, Recreation
Director at Kentucky State Refor
matory; Dr. Bill Booth, Art Profes-
sor, Morehead State University;
Elisworth Taylor, Art Director,
Kentucky Educational Television;
Don Webb, artist and former Inmate
of Kentucky State Reformatory; and
the writer of this article. t
only did the exhibit and panel
discussion represent the first
official public recognition of
Kentucky inmates’ arts and crafts,
but they also revealed several
important considerations concerning
prison arts and crafts activities
of interest to those involved with
Kentucky prisoners.

Most Kentucky Correctional institu
tions provide some sort of formal
art/crafts program, the most exten
sive being at Kentucky State Refor
matory KSR under the direction
as are all such programs of the
Recreation Supervisor. Such formal
programs are usually popular, and
often maintain a continual waiting

list of Inmates who want to partic
ipate but must wait for a vacancy,
as safety concerns and limited
space and facilities will permit
only a limited number of inmates to
work in the art/crafts area. These
programs provide material and
equipment otherwise unavailable to
inmates. For example, at KSR
inmates are allowed to buy wood
with their own funds from a near
by lumber yard, which delivers
orders on a regular schedule. There
is no other way inmates can obtain
wood of sufficient size, quality,
and quantity to use in the creation
of art and/or crafts objects. In
addition, the KSR art/crafts room
has a number of power tools, hand
tools, nails, glue, and some paint
and other finishing substances
available to the men.

As in all the State’s prisons, most
Inmates usual ly make their art!
craft objects to - send home as
gifts; however, a conslderabe num
ber of objects are sold to other
inmates who either have no artis
tic/craft talents, or have no time
or inclination to create something
themselves, but who, nonetheless,
wish to send to their families or
friends a handmade, often beauti
ful, art or craft object. At KSR
the objects are often picked up by
family or friends from the visi
tor’s room, which nearly always has
50-75 objects on display either
waiting to be picked up, or offered
for saie to anyone who wishes to
buy them; if an inmate sells an
art/craft object from the visitor’s

room, 15% this percentage differs
in other institutions that have
similar programs of the selling
price goes back into the art/crafts
program to help maintain equipment,
purchase supplies, etc; the re
mainder, 85% of the selling price,
is put on the lnmate account.

The objects created, especial ly in
such formal programs as that at
KSR, tend to be somewhat redundant.
For example, paintings often re
flect simIlar motifs or subject
matter, such as unicorns or Pegasus
or a combination thereof; wild
animals; monsters of all sorts,
such as depicted in science fiction
comics or movies; cars, and par
ticularly motorcycles and "biker"
motifs see cover photo; some na-

Much of the fine art at KSR tends
to be of relatively high quality--
probably because Bob Komer, the
Recreation Director, holds a mas
ter’s degree In art and has
instructed several of the inmates,
helping them to perfect their
artistic expertise; some of those
inmates have, in turn, aided other
Inmates with their artistic ef
forts. Often one inmate will
perfect his expertise in one or
more categories or styles until he
becomes recognized as the "best."
Usually he will then have more
orders for work than he has time or

ture scenes and/or
finally, a large
traits of family,
fives, lovers, etc.

landscapes; and
category, par-
friends, rela-
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materials to complete before his
customers’ various deadlines.

A similar situation exists concern
Ing craft objects created in the
institution’s formal program. An
Inmate who can make, say, clocks
better than anyone else will likely
receive more requests to make
clocks for other inmates’ famIlies,
friends, etc. than he can possibly
accommodate. Too, like the fine
artists, Inmate-craftsmen in the
formal program tend to create
objects in the same categories. At
KSR, for instance, common categor
ies of crafts include, but are not
limited to: clocks of wood, and
often rocks and pebbles; wishing
wells sometimes as a jewelry box
see photo 12; jewelry boxes;

miniature fireplaces also some
times as a jewelry box; miniature
stagecoaches and covered wagons
see photo #3; miniature churches
and houses some to actual scale
see photo 14; wail hangings, such

as large wooden butterflies; minia
ture ships, cars, and motorcycles;
cassette tape holders; wooden name
plates for desks; and toys. At
Christmas, toys for disadvantaged
children are frequently built in
large numbers by most of the in
mates In the formal art/crafts
program; small wooden cars and air
planes, or dolls are favorite items
see photo #5.

However, as earlier Indicated, not
all of the State’s correctional
facilities have the extensive
formal art/crafts program found at
KSR. Only ceramic programs are
available at both Luther Luckett
Correctional Complex LLCC and the
Kentucky Correctional Institution
for Women KCIW, and while the
KCIW program is rather elaborate,
the LLCC program Is quite limited
in scope; too, only a few inmates
at each of these institutions
participate in the formal activi
ties. Creating ceramics does not
seem to be nearly as popular,
especIally among male inmates, as
woodworking and fine art. Because
it is a relatively new facility,

Northpolnt Training Center NTC
has an even more limited formal an1
/crafts program, providing Inmates
the opportunity to construct only
model airplanes, etc. from kits;
and, again, few inmates participate
in that activity.

Because it is a maximum security
prison, the Kentucky State Peniten
tiary KSP must maintain more
rigorous control over all inmate
activities, so while there is no
formal art/crafts program * se,
there is a leather shop where a few
a very few inmates tool beautiful
leather goods. A number of years
ago, leather shop was oper
ated entirely by inmates, who were
allowed to keep most of the pro
ceeds from the sale of their lea
ther goods; but today the State
operates the leather shop much like
any other prison industry, and
inmates merely fill orders received
by the state, for which they are
paid the prevailing "state pay." A
small building directly in front of
KSP is used exclusively to house
and display the various leather
objects, and it Is manned by a
"trusty" who takes orders from
visitors and/or sells leather goods
on display. The only formal art!
crafts program approaching KSR’s is
found at Blackburn Correctional
Complex BCC, a minimum security
facility near Lexington. Arts and
crafts are created there in the
same varieties and media as at KSR,
but because BCC is small and space
is limited and because there are
fewer staff, a much smaller inmate
population, and is less equipment,
the number of art/crafts objects
produced are necessarily smaller
than at SR.

While the formal arts/crafts pro
grams range fran extensive and
innovative to practically nonexist
ent, the informal creative activi-
ties of Inmates In Kentuckys

prisons are widespread, prolific,
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and varied, and exhibit ingenuity,
beauty, and remarkable talent. Not
only are these informal activities
often mona interesting than the
formal art/crafts programs--they
usually utilize more varied media
and technique--but I believe they
also reveal more about inmates,
from various perspectives.

The tradition of informal inmate
art and crafts in prisons is per
haps known throughout prison popu-,
lations the world over and has
probably existed for as long as
humans have been incarcerating one
another. For example, many art/
craft objects made by prisoners-
of-war are still extant and/or
remembered by former prisoners or
guards; but while prisoner-of-war
situations have been sufficiently
documented so that the public is
familiar with that tradition,
scarcely anyone not connected In
some way with our penal system is
familiar with convict art/crafts.
I hope that my forthcoming book,
based on four years research,
primarily in Kentucky prisons, will
remedy that situation.

inmates are confronted with an
array of difficulties in creating
their various Informal arts and
crafts--space, materials, and tools
and implements are all in short
supply, and legal prohibitions con
cerning some type of art/craft
activities often exist. The only
things not in short supply are cre
ativity and time; in fact, most
inmates have such an abundance of
time on their hands that th,’ fre
quently refer to their informal
art/crafts activities as "just kIl-
lin’ time," a view I consider high-

nmte5 efforts to overcome the
many obstacles to their art and -
craft activities are nothing short

ly Ironic, as many
crafts creations are
ful, innovative, and

of their art!
Indeed beauti-
functional.

of ingenious. For example, excel
lent paintings are often accom
plished with ball point pens, color
pencils, or pastels, as oils are
usually not permitted because of
institutional prohibitions of first
hazardous materials, and because
they are toxic. Also toxic and
consequently prohibited are most
glues, and those that are allowed
usually will not stick to surfaces
such as plastic or metal; too, the

available nontoxic glues are vul
nerable to water and humidity, so
some objects, for instance func
tional model boats, cannot be made.
In all of the prisons fire safety
is an abiding concern, so Inmates
are not permitted to have flammable
materials, such as wood shavings,
etc., in their cells. Consequently
Inmates create a great number of
objects from toothpicks and Pop-
side sticks, both of whIch they
are permitted to have in limited
numbers in most prisons. Tooth
picks can be purchased by the box
at most prison inmate canteens, but
Popsicle sticks must be ordered
from outside or provided by the
institution’s recreation program,
If there is one. On death row at
KSP, for instance, prohibitions and
restrictions are quite stringent
concerning what materials death row
inmates may have; they, therefore,
usually make more objects from
toothpicks than do inmates with
different custody status. See, for
example, photo #6 of an astounding
and delicately accurate model ship
made from toothpicks by a death

row inmate which won first prize in
its category during the "Art Behind
Bars" exhibit at Frankfort.

Especially at the prisons where
recreation programs are limited,
but in general at all prisons, wood
is at a premium. Consequently, in
mates are seen constantly foraging
not only for scraps of wood, but
also for cloth, metal, plastic,
etc. throughout the prisons. They
recycle everything; nothing is
wasted; indeed, in that respect in
mates are good environmentalIsts,
and most prison yards are perpetu
ally scavenged clean, Inmates dis
play great ingenuity In transform
ing these salvaged, found, thrown-
away materials into useful,
functional, even aesthetically
pleasing and beautiful objects

Perhaps the most widespread, and
the most traditional, of informal
prison art/crafts are the various
objects--nearly all functional and
aesthetically beautiful--made from
discarded cigarette packs. Using a

process of paper folding probably
derived from the similar Japanese
tradition called Origami, inmates
cut out the most decorative designs

found on cigarette packs, then fold
the cut parts together so that they
form a new pattern, and then fold
and sew these together to create
various useful objects, the most
typical being ladies’ purses or

purse sets. The purse set in photo

#7 required over 880 cigarette
packs and 150 hours to create, and

a replica of It was purchased by
the R. J. Reynolds Tobacco Co.
museum for $500.00.
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Other frequently seen cigarette
wrapper objects are picture frames
and men’s billfolds and belts see
photos #8-12, but nearly any sort
of object could be made given
sufficient cigarette packs, time,
patience, and ingenious creativity
on the inmate’s part. Because they
require so many packs, long hours,
etc. to create, cigarette wrapper
objects usually command relatively
high "yard" prices, and their
makers are keenly aware that poten
tial buyers appreciate the value of
such objects and thus will accept
the price their makers have to
charge. However, although the
purse set purchased by Reynolds has
become nearly a legendary sale
among all inmates--everybody I n
Kentucky’s prisons has heard about
it--the $500.00 Reynolds paid is
exorbitant; usually such a set will
sell for $60-$100 on the yard; and
one may buy a single ladys purse
for $20-$50, depending upon the
ingenuity exhibited in creating its
design, the expertise with which it
was put together, and the kind of
cigarette packs used.

Both the inmates who make cigarette
wrapper objects, and those who buy
them, insist that Camel packs make
the most attractive objects. Con
sequently the majority of inmates
who smoke prefer Camels, for they
can easily sell a supply of empty
Camel packs to a cigarette wrapper
artist/craftsman, usual ly for 1
cent per pack. Because they are in
such demand cigarette packs are
never seen lying on the yard;
indeed, I have seen three men
almost dive for a discarded Camel
pack. A similar, though not as
pronounced, motivation leads in
mates to scour the yard constantly
for object having a potential
art/craft utility, but nearly
everyone watches for Camel packs,
If not for themselves, then to sell
or give to a cigarette wrapper
artist/craftsman inmate or buddy.

Brands other than Camel can be
used, such as Kool, Pail Mall, and
Marlboro listed in makers’ prefer
ential order, and I have seen the
art done using other types of
paper, e.j., newspaper, construc
tion paper,; in fact, objects are
often made by cutting specific body
parts e.1. breasts, buttocks,
genitals out of so-cal led men’s
magazines and creating a porno
graphic display for the cover of a
photo album, or a desktop pad, for
example. These pornographic
objects are usually not sold,
rather are made for personal,
private use by their makers,

Other popular objects among the
traditional informal prison
art/crafts are models of vehicles
of all sorts: cars, trucks, jeeps,
and especially motorcycles. These
are also crafted primarily fran a
variety of found, scavenged, or
thrown-away materials, though wood
and cardboard are preferred. How
ever, perhaps the finest, most
intricate, most beautiful examples
of model vehicles I have ever seen
were cars a VW and a 1957 Chevy,
a jeep see photo #13, and two
scale model motorcycles, au con
structed entirely from Styrofoam
cupsl While in a county jail
awaiting transfer to KSR, the maker
of these objects got the idea to
cut and shape his and his fellow
prisoners’ used Styrofoam cups
which they were given at meals. By -
the time he was released from KSR
several years later he had perfect-
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ed his Styrofoam cup art, and his prising artist/craftsmen devise that startlingly resemble small
creations won the admiration of all
who saw them; everyone, including
guards and other prison officials
and I wanted them. He could not
obtain sufficient quantity of used
Styrofoam cups to make enough
objects to satisfy the demand so I
brought him some during visits.
While he was at KSR he helped
others learn how to make Styrofoam
objects such sharing of knowledge
and skill is usually a common
practice among Inmates who make any
prison art/crafts and the Styro
foam cup medium Is now becoming an
established traditIon. Still, it
is a new and nearly unique medium,
and wood remains the most wide
spread traditional medium.

Wood is used to make all sorts of
objects in both the formal and
informal art/crafts activities, but
perhaps the most unusual uses of

wood I have seen concerned Jewelry.
I know an inmate at KSR who is
particularly versatile-he can work
in nearly any medium and create
nearly anything, varying from fine
art to furniture--and talented--
every one of his objects is exquis
ite; for example, see photo 114 of
his horse and buggy, a winner in
Its class at the Frankfort exhibit,
He hand-carved a series of various
miniature designs from bits and
scraps of wood found around the
prison and then fastened them
together with bent paper clips to
make necklaces see photo #15.

Most Inmates like jewelry; thus it
is not surprising that some enter-

methods for supplying the demand.
For example, on the yard one day an
intelligent, ingenious inmate at
Eddyviile found a small piece of
plastic from a broken plastic
drinking glass; it was a pretty
color and he liked the way it
refracted sunlight. In turning it
In his hand and admiring it, he got
the Idea to heat the plastic with a
match so that it would become
suffIciently pliable to shape into
a piece of Jewelry. Fran that
beginning several years ago he has
made literally hundreds, perhaps
thousands, of pieces of plastic
"jewelry." He strings them toge
ther with leather, metal usually
bent paper clips, string, etc. He
uses plastic spoons, cups, etc. of
various colors, and sometImes melds
two or more colors together. He
has constant problems In obtaining
enough varied plastic and suffi
cient matches--dozens of books are
required to make just one necklace,
He shapes the hot melting plastic
with his bare fingers which have
become slick and apparently imper
vlous to the heat and pain into
the desired shapes, which often
resemble jewelry or shells of
exotic cultures. Over the years he
has learned how to allow the carbon
smoke fran the burning match and
plastic to become incorporated Into
the melting colored plastic so that
it makes a design. -- He also uses
white plastic to make small pieces

human bones, These have proven to
be especially popular, perhaps
because many Inmates seemingly
prefer what society would consider
exotic, primItive, or otherwise
esoteric designs, styles, and
motifs in their art/crafts.

Two other KSR inmates collaborated
to make a unique, and some would
say grotesque, sort of jewelry.
First they had to obtain "mater
ials"; they crawled up into the
open rafter-beam roof area of a
large building on the prison
grounds and, using brooms or sec
tions of pipe, killed the pigeons
that roasted there. Parts of the
pigeons--usual ly the feet or
claws--were cut off and fashioned
Into earrings and necklaces; also,
a back scratcher was made by
attaching a pigeon’s claw to a
long piece of wood.

flmates preferences for what most
other people would call the unusu
al, the esoteric, the bizarre or
even shocking and grotesque In
their art is perhaps best seen in
prison tattoos, compared to the
free population an extraordinarily
high percentage of inmates have
and do tattoos, For many, tat
toos constitute a badge of Identi
fication, marking them literally as
outside the normal strata of social
respectability what one inmate
calls the society of the "white
collars" to which most have no
access, Not only does the fact
that they have tattoos so mark them
but the sort of tattoo they prefer
serves to embellish, emphasize, and
advertise their separateness, their
different way of life, their eso
teric world view. Common tattoo
motifs include: skulls the most
frequently seen; the grim reaper;
dragons and serpents and a whole
array of other fantastic, mythical



beasts; women; Nazi emblems; guns
and knives; names, and motorcycle
emblems and depictions the second
most frequent category. See
photo #16 for examples. Such

tattoos are intended to invoke the
well-known traditions and aura of
the motorcycle gang, whose members’
life style Is emulated Including
all the above tattoos In an effort
to capture some of the gang’s macho
identification. While there are a
comparatively small number of
motorcycle gang members and other
bikers in prisons, there are a
great many more "wanna’ be’s" and
others who try to assume the

role and Image as a
defensive posture to ward off
possible rape or other affronts,
All of that notwithstanding, prison
tattoos constitute perhaps the most
traditional, the most elaborate,
and the most prolific of prison
informal art forms, and indeed the
most aesthetic, for many tattoos
are absolutely exquisite works of
art.

However, tattooing In most United
States’ prisons is not merely
prohibited, it is illegal the one
exception is California which, I
understand, allows tattooing in a
rigidly controlled, sterilized
environment. Tattooing is viewed
as a potential health hazard hepa
titis occurs regularly from unsani-

tary conditions and unsterilized
needles, and now that AIDS- is a
serious threat in prisons, the
crack-down on tattooing has become
increasingly rigorous. Strangely,
though, most inmates I have inter
viewed seem unconcerned about
either hepatitIs or AIDS; they
continue to tattoo and be tattooed,
even though to do so poses many
difficulties. After selecting a
site that is as obscure as possi
ble, tattooers then must recruit
other Inmates to serve as lookouts
for guards. Most tattoors use
patterns drawn by other Inmates who
have artistic ability and who
charge for their art and are paid
either in cigarettes or by receiv
ing tattoos themselves; the pat
terns are put on carbon or dItto
paper, both of which are also
prohibited and therefore must
either be smuggled In or stolen
from prison supplies.

Previously, inmates used a needle
or pin straight or safety to
"pick" the tattoo Into the skin,
but now an ingenious "gun" is used.
Several years ago, as the story
goes, an inmate at Eddyville in
vented a tattoo "gun," and today
his Invention has become tradition
al--apparently every prison tattoo
er knows how to make such a tattoo
gun, and mast have them, at least
until they are discovered and
confiscated by guards. The "gun"
is made from a cassette tape re
corder motor, Bic pen’ parts, a
tooth brush, tape,
and a guitar string; the wires from
the recorder motor are attached to
a radio or other appliance and the
motor turns and moves the guitar
string through the Bic pen sleeve,
which is taped onto the bent tooth
brush for stability, and the "gun"
Is ready to tattoo. Ink is also
difficult to obtain, and when India
ink or tattoo ink cannot be smug
gled In, tattooers use any Ink
substitute they can obtain, which

often produces additional problems;
for example, acrylic paints are
sometimes used, and with the summer
heat and humidity the acrylic under
the skin tends to swell, creating a
sometimes painful and obviously
distorted skin condition around the
tattoo.

I could describe numerous other ex
amples of inmates’ ingenious and
novel endeavors to overcome diff I-
culties and prohibitions In order
to create their art/crafts, but
space here is limited, so two fur
ther examples will serve to illus
trate the general situation, For
apparent reasons inmates are not
permitted to have sandpaper. So,
several inmates decided to create
their own sandpaper. They simply
collected gravel from the prison
yard, sifted it through screen wire
to Its smallest consistency, and
poured it on heavily glued paper;
it worked, and with It they were
able to achieve a finer finish on
their wooden craft objects. C
Also, inmates are not allowed
knives--again, for obvious reasons.
So, mast informal woodwork
art/craft is accomplished with
razor blades also, technically, an
illegal application, or, for small
wooden objects, a fingernail clip
per. Because each Institution
strictly rations razor blades, the
inmate artist/craftsman must either
buy the numerous blades required or
persuade other inmates to give him
their used Institutional blades,
Fingernail clippers are available
at the canteen but, like other
canteen objects, are relatively
expensive--at least for the typical
inmate artist/craftsman; too,
clippers do not last very long,
hence are economical ly prohibitive
for the prolific, but poor, inmate
artist/craftsman.

Considering the difficulties In-
mates face in creating informal
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prison art and crafts, the question
arises: why do they do it? Cer
tainly, the economic motivation for
prison art and crafts cannot be
denied, indeed it is sometimes
paramount. Many Inmates are alone,
as often family and friends will
disown and abandon them once they
are incarcerated. Thus many have
no source of outside financial
support, and "state pay" Is not
sufficient even to keep an inmate
in cigarettes and coffee; hence,
they call upon their art/craft
skills as a means to make enough
money to buy cigarettes and coffee,
and other items from the canteen,
or items they might want to order
from a store "on the streets"
T.V., radio, clothing, etc..
Too, those Inmates who have no
artistic ability, and no access to
stores outside the prIson, make
eager customers for other i nmate
art and crafts, which they buy to
send to family and friends for
birthdays, Christmas, and other
occasions.

Functioning in tandem with the
economic motivation, however, Is
perhaps the equally Important

beautiful objects, then I believe
in the process he, as society’s
thrown-away "object," is trans
forming himself and by so doing is
pronouncing that while on the
surface, like the material with
which he works, he may too appear
to be worthless, but like his
created objects he may surprisingly
still be socially productIve,
useful, and functional, and indeed
perhaps even beautiful in some way.

In sum, I believe prisons would do
well to look more closely at Inmate
art/craft activities and to seek to
find ways to encourage and faster
such activity by providing more
instItutional support, creating
fewer restrictions, and generally
recognizing the value of such
act lvi ty.

R. Gerald Alvey, Ph.D.
Associate Professor of Folklore

University of Kentucky
College of Arts and Sciences

Department of English
Patterson Office Tower

Lexington, Kentucky 40506-0027
606 257-8046

In this photo, Pat Sanborn L and Mitchell Willoughby R appear with their
prize winning ships. The prize winning ship also appears In photo Number 6.

psychological benefit of ego-
enhancement. Many prisoners have
abysmally low self-esteem, They
often tend to view themselves as
they believe the majority of soci
ety views them as social rejects,
worthless beings who have been
discarded in society’s human dump
ing ground--the prisons. So, when
an inmate creates art and/or crafts
that are often indeed aesthetically
pleasing, even beautiful, and Is
praised for his creations not only
by other inmates but also by guards
and other prison officials, and
particularly by his own and others’
families and friends on the out
side, then his image of himself Is
enhanced and improved immensely.
Moreover, if the art/craft object
is not only aesthetically pleasing
but functional as well purses,
billfolds, picture frames, jewelry
boxes, etc. then its maker is also
seen as a provIder of useful ob
jects, a contributor to society and
its needs. To a large degree the

making of art/craft objects by
inmates can be seen as a therapeu
tic activity, If the inmate trans
forms society’s thrown-away objects
into ingenious, functional, even
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UpcomingLegislation

The interim joint committee oi
judiciary-criminal and the subcom
mittee on selected criminal matters
addressed a number of criminal
justice issues. The major topic
before the joint committee was the
Unified Juvenile Code. The subcom
mittee concentrated on prison and
Jail overcrowding and related
Issues,

The UnIf led Juvenile Code enacted
by the 1986 legislature is a com
prehensive and detailed piece of
legislation. It has had a wide
spread Impact on a number of public
and private organizations. The
interim joint committee heard
testimony from representatives of a
number of agencies and constituen
cies affected by the code. The
major problems identif led in the
implementation of the code were:

1 the restrictive conditions
for transfer of a child to
circuit court as a youthful
offender;

2 the absence of court desig
nated workers in some coun
ties;

in response to concerns over the
Juvenile code, Senator Moloney
coordinated the effort of represen
tation from a number of organiza
tions involved in the implementa
tion and operation of the juvenile
code, This effort has resulted in
100+ proposed revisions to the
juvenile code. Many of these

3 the ."separate facility"
requirement for juvenile
detention which placed a
burden or counties without
separate facilities for
juveniles; and

4 the emphasis on the use of
approved detention facilities
when only six exist.

changes are minor technical changes
to enhance the clarity and consis
tency of provisions of the oode.
Among the major revisions are:

1 the specification of a cate
gory of detention facilities

for juveniles - "juvenile
hold facility" - which permit

C

Fred Cowan

State-run jails? Yes, and soon
An Arkansassheriff, fed up with

having his jail overcrowded by
prisonersawaitingtransferto state
custody,took50 of thoseinmatesto
a state prison Monday. and left
them chained outsideto trees.No
doubt, Kentucky county officials
canempathizewith PulaskiCounty
Ark. SheriffCarroll Gravett.

A similar senseof frustration
over jail conditionsled Kentucky’s
county judge-executiveslast week
to send the GeneralAssembly a
politically explosive proposalthat
the state take over operation of
countyjails in this state.

Legislatorsprobablywon’t greet
the suggestionwith much enthusi
asm, for a variety of reasons.One
is the extrastateexpenseinvolved.
Anotheris that a necessaryfacetof
state-maintainedjails shouldbe the
elimination of elective countyjail
ers by constitutional amendment,
and that would produce a real
political dogfight.

Still, a state takeoveris desir
able. At the time of the judge-
-executives’vote last week, 20 sub
standard county jails had been
closedand 13 morehadbeendown
gradedto temporarylock-ups.

Some of the jails that are in
operationareovercrowded,largely
because1,100 state prisonersare
housedin them as one meansof
reducingprisonovercrowding.0th-

er jails havebecomenotoriousfor
the easewith which prisonerswalk
awayfrom them.

What is neededis a single, well-
managedcorrectionssystem in
cluding prisons, regional jails and
local lock-ups staffed by profes
sionals and maintainedwith ade
quatesupport from the legislature.
That meansa lot moremoneythan
the General Assembly has been
willing to spendon prisonsandjails
in the past. It also meansan end to
electivejailers.

Making thesedecisionsis going
to take some political courageon
the part of legislators. But the
longer they ignore the situation,
the more intolerable it is going to
get - and the more difficult and
costly it will be.to correct.

Besides,if legislators don’t act,
some Kentucky jailer might get
just as fed up as the Arkansas
sheriff. If the jailerunderstandsthe
reality of Kentucky’s situation, he
won’t vent his angeron the state’s
prisons. By and large, the Correc
tions Cabinet is doing the best it
can with what the legislaturehas
given it.

But an enterprisingjailer might
decide state legislatorsneed theh
own personalprison trustiesin the
front yard. About eight per legisla
tor would just about solve the jails’
overcrowdingproblem.

LexingtonHerald Leader, Reprinted with permission.
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the holding of Juveniles in
an entirely separate portion
or wing of a jail containing
adult prisoners, For juve
niles to be held in a facili
ty which also holds adults,
access from the adult to the
Juvenile section must not be
possible and the facility
must be staffed by sufficient
numbers of certified staff to
provide 24 hour a day super
vision.

2 the provisions for transfer
of-a juvenile as a youthful
offender to circuit court
have been altered to expand
the discretion of county
attorneys and judges in these
proceedings, If a Juvenile
is alleged to be a youthful
offender the County Attorney
is given the discretion to

move the child be tried as an
adult. If the court deter
mines probable cause exists,
the court considers a number
of factors related to type
and severity of the offense
as well as public safety and
likelihood of reasonable
rehabilitation prIor to a
determination of whether the
case will be transferred,

Representative Morris, In response
to the situation which arose in
Hopklnsvllle, brought to the atten
tion of the committee a bill which
proposed similar visions relating
to the detention of juveniles and
the transfer of youthful offenders.

The subcommittee on selected crimi
nal matters heard lengthy testimony
on overcrowding in prisons and
jails, Much of this testimony
concentrated on the causes and
consequences of overcrowding. The
general theme of much of this
testimony was that despite the
existence of a number of diversion
ary programs: intensive supervi-

slon, intensive probation, home
Incarceration for misdemeanants,
restitution, early release, and
others, the jail and prison popula
tions continue to grow. Secretary
of Corrections, George Wilson,
identified public attitudes and
legislation in response to public
sentiment as the primary causes
rather than an increase in crime or
changes In demographic factors.
Secretary Wilson identif led legis
lation relating to persistent
felony offenders; prohibiting
probation for certain classes of
offenders such as those who use
firearms and child molesters; the
creation of new crimes; and the
passage of violent offender legis
lation as contributing to over
crowding.

The conditions of confinement
lawsuit filed by prisoners at the
Kentucky State Penitentiary and
Kentucky State Reformatory which
resulted in a federal consent
decree has also exacerbated over
crowding. The consent decree
called for an improvement of condi
tions in these two facilities
through a reduction in the opera
tional capacity of the State Refor
matory and alterations at the State
Penitentiary such as conversion
from double or ‘arger capacity
cells to single cells, These
requirements of the consent decree
reduced available bed space in the
state system. The state has spent
$250 million dollars on these two
facilities, opened two additional
facilities and approved the con
struction of a new $43 million 500
bed Institution, These increases
In system capacity have not been
adequate and there are currently
1,300 state prisoners housed in
county jails awaiting transfer to
state facilities.

While a number of factors operated
to create a deficit of state Insti
tutional bed space, similar factors

were functioning to create addi
tional pressures on jail space.
The creation of new misdemeanor
offenses, the "slammer bill"
requiring the incarceration of
drunk drives, litigation filed by
prisoners in county jails chal
lenging the conditions of confine
ment, court ordered remodelling and
population caps at some jails, the
passage of state jail standards and
the resultant remodelling of many
jails and the closing of jails in
approximately 20 counties have
greatly compounded and complicated
the overcrowded problem.

The overcrowding In state and
county facilities has created an
interesting set of circumstances.
The operational imperatives of the
Corrections Cabinet call for the
expedient transfer of convicted
felons from county jails to state
facilities while simultaneously
requiring that population capaci
ties be met, This results in a
backlog of convicted felons in
county jails. These same opera
tional functions require the Cabi
net to ensure adherence to state
jail standards which has resulted
in a reduction of available jail
beds through jail closures. Simul
taneously, the General Assembly has
been compelled to alter parole
statutes to permit the parole of
convicted felons directly from
county jails. This measure was
necessary because the unavailabil
ity of bed space in state facili
ties resulted In stays In county
Jails awaiting transfer that were
so lengthy that felons were eligi
ble for parole consideration before
they could be admitted to a state
facility. Secretary Wilson views
this as a "no-win" situation which
requires a re-evaluation of the
goals of incarceration and who
should be Incarcerated, He argued
that prison space is a valuable
commodity costing $50,000 per bed
to build and up to $20,000 per

-13-



inmate per year to fill. Conse
quently, if an individual is incar
cerated for 20 years we are occupy
ing a $50,000 cell at a maximum
cost of $400,000 for the total
duration of confinement. Secretary
Wilson also stated that we could
not "buiId our way out of the
situation", instead, a reanalysis
of available strategies is neces
sary.

In reaction to the population
pressures created for county jails
and the increasing costs of main
taining these jails, the subcommit
tee also heard discussions of a
state-run jail system. Testimony
on this issue centered around the

budgetary problems some counties
are facing In attempting to main
tain jails that meet state and
federal standards, The presenta
tions on this issue suggested that
it is a complex problem which will
require careful review and deliber-
at Ion,

The Issues considered by the inter
im joint committee and subcommittee
attest to the complex and critical
nature of these criminal justIce
Issues In Kentucky. During the
upcoming session of the General
Assembly a number of these issues
will be addressed In greater detail
as the state grapples with the need
to meet the demands for public

safety and punishment within a
system that is already overcrowded
and placing extreme burdens on
state and county government opera-
tions.

Hon. Fred Cowan
Attorney General
Frankfort, Kentucky
502 564-7600

State Representative Fred Cowan,
41, has represented the eastern
LouisvIlle district since 1982,
when he defeated veteran Republican
Bruce Blythe. His current term,
his third, would have expired in
1988.

PermissIon Granted by Illustrator Pett, and
The Lexington HeraldLeader.
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Bill Straub Kentucky-Post, Reprinted with Permission.

Why the juvenile code is under fire
FRANKFORT - For some reason,

the Unified Juvenile Code which fi
nally becamelaw on July 1 Is being
used as a whipping boy by just about
everyonewho hasa half-bakednotion
aboutKentucky’ssystemof justice.

Keep In mind that the guts of the
code, championedby state Sen. Mike
Moloney, D-Lexington, have only
been around for about seven years
and have undergonemore scrutiny
thanOllie North’s bankaccount.Now
that it’s here, a sizeable numberof
breast-beatersare walling that it’s
sureto endcivilization as we know it.

What a bunch of malarkey. Foes
haveseized on some of the acknowl
edgedshortcomingsin the codeto Is
sue an indictment againstthe entire
concept.It’s becomingquite clear
that thoseseekingthe highestrooftop
to shout from are doing so because
theyfear theyhavethemost to lose.

A problemin the codearoseout of
a murder in Christian County. The
accused,a 17-year-old, had not been
convicted of another felony in the
year prior to her arrest. Therefore,
under the code,shecould not be tried
as an adult, meaning the harshest
sentenceshecould face was a yearIn
the custodyof the Cabinetfor Human
Resources.

Almost everyoneagreesthat some
changeIs necessaryto provide amore
severe penalty under those circum
stances.If the criticism ended there,
few would haveroom for argument.

But there’sa lot of nit-picking go
ing on that has little to do with the
code itself. In Covington, for instance,
police no longer are enforcingthe ju
venile curfew becauseoffenderscan’t

be held in detention for more than
two hourswithout a courtorder.

Youths who break laws that don’t
apply to adultsarereferredto assta
tus offenders. And, Indeed, the code
saysno statusoffender shall be de
tainedin anyjail, policestation,lock
up, internmentfacility or just about
anyplaceelse.

It’s becomingquite
clearthat those
seekingthehighest
rooftop to shoutfrom
aredoingso because
theyfeartheyhave
the mostto lose.

But, accordingto Moloney, that
hasbeenthe law since 1974. It in fact
is a federal law. Failure to comply
endangersthe state’sability to receive
federalfunds.

"We have broken that law consis
tently andwe can’t do that," Moloney
said.

And thenthereare thosecounties
that maintain the county jail in the
county courthouse.They complain
thatunder the code the juvenile de
tention facility can’t be maintained
In the same building as the jail.
Therefore, juvenile detention facili
ties in the courthouseno longer can
be used.

That goesagainstlegislativeintent,
as Moloney noted, and the way the
wording in the law can be defined.It

saysa securedetentionfacility for ju
veniles can’t be locatedin any build
ing that is "partof or attachedto any
facility in which adult prisonersare
confined or which sharesstaff and
facilities in which adult prisonersare
confined."

Obviously, that sectionIs intended
to keepcountiesfrom locating juve
nile detention facilities In the same
building as the jail whenthe jail is an
independentstructure - like In
CampbellCounty.

As Moloney noted, the philosophy
behind that section comes from the
Youth Authority Act. It was passedIn
1952.

"It requiresseparatefacilities for
housing juveniles," Moloney said.
"Most countieshaven’t done that in
the 35 yearssinceit was passed."

And there,friends, is the rub. A lot
of counties and officials over the
yearshavetreatedlaws relatingto ju
veniles with a wink and a nod. In
steadof insisting that countiesspend
the money necessaryto assure hu
mane treatmentfor youths,police,
prosecutorsand judges simply have
ignoredthe law.

The Unified Juvenile Code ad
dressesthat.Violation of the law now
can result in a misdemeanorcharge
- a criminal offense.

Hence,the wailing. Thosesworn to
uphold the law, who havescoffed at
thosevery samelaws over the years,
nowareforced to recognizethem.

Isn’t that terrible?

Bill Straub is chief of The Ken
tucky Post’sFrankfort bureau.

Crime rate continues 5-year downward trend
Associated Press

WASHINGTON - Americans
were victimized by an estimated
34.1 million crimes last year, a
declineof more than three-quarters
of a million from 1985 anddown
more than 7 million from the peak
year of 1981, the governmentre
portedyesterday.

The survey of about 100,000
people,in 50,000 householdsby the
Bureauof JusticeStatisticsfound

that the rate of violent crime
dropped63 percentlast year com
paredwith 1985 andhas fallen 20
percent since 1981. The survey
countedcrimeswhetheror not they
were reported to police andused
the resultsto estimatethe number
of criminal incidentsnationwide.

Criminologists say the 5-year
downward trend is a result of the
agingof thebaby-boomgeneration,
as peopleborn after World War Ii

move out of the age group most
proneto commitcrimes, thosefrom
15 to 24.

Last year’s figuresmay repre
sentabottomingout of the decline,
which showedsomesigns of slow
ing down in 1986, said Alfred
Blumstein, dean of the school of
urban andpublic affairs at Carne
gie-Mellon University in Pitts
burgh.

The number of assaultsper

1,000 people fell 7.9 percent last
year, while therewere smaller de
clines in the ratesof rape, theft,
burglary and household larceny,
accordingto the survey.

However, motor vehicle theft
ratesrose5.4 percentin 1986, and
robberyrates went up 1.4 percent.

The total number of criminal
victimizations was34.1 million in
1986, comparedwith 34.87 million
in 1985 and415 million in 1981.

Lexington Herald-Leader, Reprinted with Permission.
10-5-1987
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West’sReview
A Review of thePublishedOpinions of the
Kentucky SupremeCourt
Kentucky Court of Appeals
United StatesSupremeCourt

KENTUCKY
SUPREME COURT

C0.t4ONWEALTH’S FAILURE TO
PRODUCE WITNESSES

ColvuDonwealth V. Cal loway
34 K.L.S. 10 at 19
September 3, 1987

During pretrial discovery, the

Commonwealth indicated to Calloway
that one James Morris was an eye
witness who would be made available

at trial but whose current address

was unknown. However, when the case
was called for trial Morris’ where
abouts remained unknown. A continu

ance was granted on defense motion.

Ten months later, when the case

again went to trial, Morris remain
ed unfound. The trial court denied

a defense motion to dismiss. The

Court of Appeals reversed. The

Supreme Court granted discretionary

review and reversed.

The Court observed that "Ordinarily
It is not the duty of the Common
wealth to locate and produce at

trial witnesses for a defendant."
The Court found no denial of the
right -I-o compulsory process since

Calloway never sought process to

secure Morris trial attendance.

DOUBLE JEOPARDY!

OPEN I ND STATEMENT/OP IN I ON

Kroth v Commonwealth
34 K.L.S. 10 at 22
September 3, 1987

The Court rejected a double jeo

pardy chal lenge to Kroth’s convic

tion of two counts of trafficking

in a controlled substance based on

his possession of drugs stolen in a
single burglary. The Court held

that because the drugs consisted of

both Schedule III *and Schedule IV

controlled substances two distinct

offenses were committed. Justice

Leibson dissented on the basis of

this issue.

The Court found no harm in the

prosecutor’s opening statement re

ference to hearsay and judged the

evidence of guilt to be overwhelm

ing and noted the trial court’s

admonitIon to the jury that opening

statements are not evidence.

The Court also approved the "ex

pert" testimony of a police officer

that the large quantity of drugs in

Kroth’s possession indicated they

were for sale, not personal use.

The Court emphasized the witness’

ten years experience as a narcotics

officer. Chief Justice Stephens

and Justice Gant dissented on this

issue.

WANTON MURDER

Smith V. Commonwealth
34 K.L.S. 10 at 23
September 3, 1987

The principal Issue in this appeal

was whether the trial court erred

by instructing the jury on wanton

murder. Smith contended that his

conviction of wanton murder could

not stand because all the evidence

indicated his actions were Inten

tional. The Court disagreed and

held that "we have concluded that

the instruction on wanton murder,

even if erroneously given, was a
harmless error and resulted in no

prejudice to appellant." The Court

reasoned that, unlike giving an
unsupported instruction on a lesser

included offense, the unjustified

instruction on wanton murder did

not create the risk of a compromise

verdict by the jury. A conviction

of wanton murder does not represent

an intermediate position between an

acquittal and a conviction of

intentional murder. According to

the Court the error was thus harm

less. Justice Leibsor, dissented.

RCr 9.70 ADMONITION
Commonwealth v. Messex

34 K.L.S. 11 at 20
September 24, 1987

An issue In this case was whether

the trial court’s failure to admon

ish the jury pursuant to RCr 9.70

Is reversible error despite a

defense failure to object. The

error occurred on a single occasion

during PFO proceedings. The trial

court had already correctly admon

ished the jury on four previous

occasions. However, the admonition

was omitted when the jury was
discharged for the evening. The

Court of Appeals reversed the PFO
conviction based on this error.

The Kentucky Supreme Court reversed

the Court of Appeals. "In light of

the four admonitions, * . *and the
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failure to object, we find no ship to the victim, previous opin- mlnation of his codefendants’ guilt
reversible error."

ENTRAPMENT/"DEADLY WEAPON"
Commonwealth v. Sanders

34 K.L.S. 11 at 21
September 24, 1987

In this case, the Court held that
Sanders was not entitled to a
directed verdict on his defense of
entrapment. The Court’s holding
reverses a Court of Appeals’ deci
sion which held to the contrary.
The Court cited the KRS 505.010
requirement that "At the time of
the inducement or encouragement,
ithe defendant was not otherwise
disposed to engage in such con
duct." The Court held that testi
mony by the entrapping officer that
the idea for the charged offense
originated with Sanders created a
Jury question as to this Issue.

Sanders also argued that he could
not be convicted of first degree
robbery because he did not use a
"deadly weapon." The weapon provId
ed Sanders by the entrapping off I-
cer was, unbeknownst to Sanders,
disabled. The "victim," also an
undercover officer, was aware that

*the pistol was inoperative. The
Supreme Court concluded that it was
sufficient that Sanders believed
that the pistol was capable of
firing.

JURY SELECTION
Marsch v* Commonwealth

34 K.L.S. ii at 24
September 24, 1987

At trial, Marsch moved to strike
ten Jurors for various reasons,
each motion to strike being denied.
Marsch utilized all of his peremp-
tories to remove eight of the
jurors. The Supreme Court conclud
ed that some of the eight jurors
peremptorily struck, and one of the
remaining two, should have been
struck for cause based on relation-

ions as to Marsch’s guilt, or by
reason of prosecutorial misconduct
in defining reasonable doubt to the
jurors in voIr dire. The jurors’
statements "given in response to
leading questions, that they would
disregard all previous information,
opinions and relationships should
not have been taken at face value."
Because of the trial court’s ref us-
al to strike the jurors Marsch’s
"right to exercise truly peremptory
challenges was Infringed." Jus
tices Stephenson and Wintersheimer
dissented.

B I FURCATED TRIAL/VOLUNTARINESS
OF CONFESS ION/ BRUTON

Klnser v. Commonwealth
Johnson v. Commonwealth
Vincent v Commonwealth

34 K.L.S. 12 at 18
October 15, 1987

The three defendants were tried
jointly. Because the Commonwealth
desired to introduce Klnser’s out-
of-court statement, which incrimi
nated all three defendants, and
since Kinser would not take the
stand, a bifurcated trial procedure
was adopted. Al I evidence, exclu
sive of inser5 statement, was to
be presented. Fol lowing jury
verdicts as to the guilt or inno
cence of Vincent and Johnson,
Klnser’s statement was to be intro
duced. Then the issue of
guilt would be submitted to the
jury. This procedure was in fact
followed but broke down to the
extent that a statement of Kinser
was actual ly introduced prior to a
jury determination of Vincent’s and
Johnson’s guilt.

The Court held that this bifurcated
procedure did not prejudice the
defendants. With respect to Kinser,
the Court held that the bifurcated
procedure did not constitute double
jeopardy and that the prior deter-

did not prejudice him.

The Court also held that KInser’s
confession was not rendered Invol
untary by the fact that his attor
ney, who was present at the making
of the confession, had represented
a prosecution witness. The attor-
neys representation of Kinser and
the witness was not concurrent.
Thus there was no confLIct of
I nterest.

The Court found no error in the
admission of Kinser’s alleged out-
of-court statement to his sister
that he watched while Johnson and
Vincent robbed and murdered the
victim. Since Kinser did not testi
fy, Johnson and Vincent argued that
introduction of the statement
violated their right of confronta
tion. Bruton V. United States, 392
U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d
476 1968. The Court held that the
defendants could not claIm the
benefit of Bruton because they had
objected to sanitizing the state
ment by exercising their names.
Chief Justice Stephens and Justice
Gant dissented as to this portion
of the Court’s opinion.

DELAY IN INDICTMENT!
HEARSAY/I NSTRUCT IONS
Reed v Commonwealth

34 K,L.S. 12 at 22
October 15, 1987

In this case, the Court held that

an eight year delay between the
commission of the crime first
degree rape and indictment did not
require dismissal of the indict
ment. The Court acknowledged that
such delay may constitute a due
process violation if it is "Inten
tional delay to gain tactical
advantage" and gives rise to "sub
stantial prejudice." However, the
Court held that delay attributable
to "the age of the child and the
lack of cooperation from her fami-
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ly" was not for tactical advantage.
The Court also concluded that
substantial prejudice was not shown
by the "mere possibility that some
evidence which was unavailable at
trial would have been available at
an earlier time..."

Reed complained of hearsay in the
admission of a 1978 DHR conference
report which stated that the victim
had told a social worker that the
defendant had sexually abused her.
However, the Court held that this
evidence was legitimated by Reed’s
subsequent testimony that the
victim’s story was a recent
fabrication. The DHR report was
relevant to rebut Reed’s theory.

Finally, the Court found reversible
error in the trial court’s refusal
to Instruct the Jury on second
degree sexual abuse. The Court
first held that the defense was not
required under RCr 9.552 to
tender a written instruction in
order to preserve the issue. The
Court held that the instruction
should have been given based on the
totality of the evidence, which
included initial social worker
reports that the victim had alleged
sexual contact not involving pene
tration. Justices Stephenson and
WI ntersheimer dissented.

KENTUCKY COURT
OF APPEALS

CREDIT FOR TIME SERVED
Rose v* Commonwealth

34 K.L.S. 11 at 2
September 4, 1987

Rose was released on ball while
awaiting trial on felony charges.
Meanwhile Rose was convicted of
unrelated misdemeanors and served
out the jail terms imposed for
those convictions. Rose was ultI
mately convicted of the charged
felony. Rose then requested and was
denied jail credit for the time
served for the misdemeanors. The
Court of Appeals, citing KRS
533.0603, affirmed the denial of
jail credit.

OTHER CRIMES
Hopkins v* Commonwealth

34 K.L.S. 11 at 6
September 11, 1987

At Hopkins’ manslaughter trial the
prosecutor cross-examined Hopkins
regarding his livelihood as a
bootlegger. The Court of Appeals
denounced this evidence as irrele
vant evidence of other crimes since
it did not prove motive, identity,
intent, knowledge or common scheme
or plan. However, the Court held
the error to be harmless.

The Court also held that Hopkins
was not entitled to an instruction
on reckless homIcide where he
testified that he intended to shoot
the victim and there was no evi
dence that he failed to see the
risk involved in the shooting.

DOUBLE JEOPARDY/EED

Thompson v. Commonwealth
34 K.L.S. 11 at 9

September 11, 1987

In this case the appellant was
convicted of assault and wanton
endangerment based on his act of
firing two shots at the victim in
Immediate succession. One shot hit
the victim; the other did not. The
Court of Appeals vacated the wanton
endangerment conviction as viola
tive of the protection against
double Jeopardy. "iWie hold that
an assault is a single course of
conduct under KRS 505.020 when the
act or acts defined by statute stem
from one Impulse and are continu
ous, proximate In time, and inflic
ted upon the same victim."

The Court rejected argument that
Thompson was entitled to an in
struction on assault under extreme
emotional disturbance. "There is no
evidence that appellant was ‘so
enraged, inflamed or dIstrbd

that he acted uncontrollably at the
time of the shooting." Citing
McClellan v. Commonwealth, Ky., 715
S.W.2d 464, 468 1986.

C

Oliphant, by Pat Oliphant. Copyright, 1987, Universal Press Syndicate.
Reprinted with Permission. All rights reserved.
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VENIREMAN A WITNESS/
LESSER INCLUDED OFFENSES

Jones v. Commonwealth
34 K.L.S. 12 at 8
October 2, 1987

A prosecution witness was called as
a member of the jury pool at Jones’
assault trial. The trial court
questioned the witness and deter
mined that she had told some mem
bers of the panel that she was a
witness and that she was related to
the victim, but had not otherwise
discussed the case. The Jury panel
indicated on voir dire that It
would give no extra weight to the
witness’ testimony. The trial court
then refused to dismiss the jury
panel. The Court of Appeals agreed.
"Despite the fact that they may
have acquaintance with or knowledge
about particIpants or possible
testimony in a pending case, pro
spective jurors can still qualify
to sit on the case so long as
reasonable grounds exist to believe
they can render a fair and impar
tial verdict..."

The Court also rejected Jones’
argument that he was entitled to an
instruction on fourth degree
assault on the theory that the
injury caused by him - loss of an
eye - was not a serIous physical
injury.

VEHICLE SEARCH!
CO4ENT ON REQUEST FOR ATTORNEY/

INSTRUCTIONS
Blankenship v Commonwealth

34 K.L.S. 13 at
October 23, 1987

In this case, the Court upheld the
warrantless search of the defen-
d8nt5 impounded car. The defendant
was unconscious, having been shot
in the head during the charged
robbery. The vehicle search was
ostensibly for purposes of deter
mIning the defendant’s identity
since no I.d. was found on the

defendant. In plain view on the
dash was a note stating "give me
all the money." The Court of
Appeals concluded that the warrant-
less entry into the car was justi
fied because of the exigent circum
stances presented.

The Court also held that it was
permissible for a police officer to
testify that when advised of his
Miranda rights the defendant
requested an attorney. The Court
held that this was not an IndIrect
comment on silence in violation of
Doyle v Ohio, 426 U.S. 620, 96
S.Ct. 2240, 48 L.Ed.2d 91 1976.

Finally, the Court held that the
defendant was not entItled to an
instruction on terroristic threat
ening on the evidence before it.
Blankenship claimed that the rob
bery victim - a gas station atten
dant - was an acquaIntance who
owed him money but had refused to
pay. Blankenship approached the
victim armed and intending to
demand his money, but before he
cold do so the victim shot him,
Under this evidence an instructIon
on terroristic threatening was
unjustified since, according to
Blankenship, he never actually
threatened the victim.

CONSTITUTIONALITY/CREDIBILITY
OF KRS 532.045/CREDIBILITY

Owsley v. Commonwealth
34 K.L.S. 12 at
October 30, 1981

In this case the Court rejected
various challenges to the constitu
tionality of KRS 532.045 which
denies probation to any person
convicted of a violation of, inter
alIa, KRS 510.040 through KRS
510.150. The statute was enacted by
Chapter 382, 23 of the Kentucky
Acts and was titled "AN ACT relat
ing to sexually abused, missing and
exploited children, including those
persons who commit offenses relat-

ing thereto." The statute, however,
denies probation eligibility for
offenses not Involving minors.
Based on this anomaly, Owsley
argued that the statute violated
51 of the Kentucky Constitution
which states "No Iaw...shall relate
to more than one subject, and that
shall be expressed in the titie..."
The Court declined to consider this
challenge since the statute clearly
applied to the offense of which
Owsley was convicted - sexual abuse
of a ten year old child.

The Court also rejected an equal
protection challenge to the statute
based on its holding that the
statute’s further denial of proba
tIon to anyone who engages in
substantial sexual conduct with a
minor under fourteen years old
applies to women as well as men.
The Court additionally held that
the statute did not constitute
imperml ssible "class legislation"
by denying probation to persons who
commit acts of "substantial sexual
conduct" upon a minor while in "a
position of special trust," I.e.
relatives, teachers, counsellors.

Owsley also claimed that the testi
mony of the complaining witness was
so inconsistent as to require a
directed verdict. The Court of
Appeals held "igiranted, there are
inconsistencies in the child’s
testimony, but not of a number or
to a degree that would warrant
taking the case from the jury."

IDENTITY OF INFORMANT
Commonwealth v Balsley

34 K.L.S. 12, Oct. 30, 1981

Based on the information of a
confidential informant a search
warrant was obtained which led to
Balsleys indictment on drug char
ges. Balsley sought and obtained an
order requiring disclosure of the
informant’s identity. The Common
wealth appealed.
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The Court of Appeals upheld the
trial court’s order. KRS 218A.260
provides that the information
received from such an informant is
admissible on the Issue of probable
cause, without identification of
the informant, so long as the
Informant is not a material witness
to the offense and the judge is
satIsfIed "that such Information
was received from a reliable infor
mant and in his discretion does
not require disclosure." Thus,
disclosure may be required if 1
the informant is a material wit
ness, or if 2 the trial coui’t is
not satlsf led as to the reliability
of the informant. Disclosure in
Balsley was ordered under this
second part of the statute. As such
the ordered disclosure was within
the trial judges’ sound discretion.

LINDA WEST
Assistant Public Advocate
Appellate Branch
502 564-5234

RIGHTS CARDS AVAILABLE

$5.50 covers postag. and handling
per 100 cards.

Send check or money order payable
to Kentucky State Treasurer to:

Rights Cards
Department of Public Advocacy

151 Elkhorn Court
Frankfort, Kentucky 40601
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Post-Conviction
Law and Comment

REVISED TECHNICAL PAROLE
VIOLATOR POLICY

As head of DPA’s Post-Conviction,
one of the complaints I routinely
hear from field attorneys involves
the petty nature of technical
parole violation. It appalls many
attorneys that an IndIvidual who
misses a curfew or is late for an

appointment with his probation and
parole officer can have these
infractIons used against him to be
sent back to prison. Many attorneys
that I have spoken with feel that,
as a general rule, it takes much
more of an Infraction of probation
terms those imposed by the court

before an individual is revoked
than it does to have one’s parole

Parole Board revoked.

In response to this, recently,
Corrections revised its technical
parole violator policy to tighten
the guidelines under which an

parole may be revoked
for a technical violation. When a
parolee is accused of a technical

parole infraction this procedure

must be followed before advancing
the matter to a preliminary
hearing. The new guidelines are:

VI. PROCEDURES

A. The supervising officer and

the District Supervisor will
consider all, but are not lim
ited to, the following areas

as an alternative to holding
the preliminary hearing:

1. The danger to the community by

remaining on supervision.

2. The length of time the offender
has been under supervision.

3. The seriousness of the viola
tion.

4. The past referrals the officer

has made if available.

5. The employment status and
support of his/her dependents

6. The reporting history.

7. The level of supervisIon, i.e.,
would a higher level of super
vision be a viable alternative?

8. Possible placement into the

Intensive Supervision Program or
Advanced Supervision Project.

Corrections Policy and Procedure
Manual, Section 27.19, issued July

31, 1987.

it is readily apparent, both the

supervising probation and parole

officer and the district supervisor

now must be Involved In the deci

sion on whether a technical parole

violation will move forward. This

should be developed at the prelim

inary hearing. As a practical
matter, counsel who is representing

a parolee accused of a technical

violation should have both the

supervIsing officer and the dis

trict supervisor available for

testifying in front of the hearing

officer at the preliminary hearing.
Both the supervising officer and
district supervisor should be able
to testify that their review fully
complIed with all elements of the
procedure. Although not stated, I
feel It only proper that the 8
point procedure should be set out
in writing as it is Correction’s
procedure that a report must be
made when a parolee is written up

for a technical violation.

Subsection B of the new section

states:

"Only after the supervising
officer and district supervisor
have determined that none of
the above factors are relevant
in that particular case should
the case be presented for a
preliminary hearing. See Cor
rections Policy and Procedure
Manual, 27.196b

By couching this part of the regu

lation in the negative, Corrections
puts the onus of insuring the
procedure is adequately followed on
the backs of the supervising
probation and parole officer and
the district supervisor. This
should provide a fertile field to

defense counsel to exploit

limItations in the probation and

parole officer’s case against his
parolee. Unless each of the 8
factors listed above are achieved
In some form or fashion, then an
individual cannot be technically
violated. Even If the hearing
officer finds probable cause, an

McGeheeIsaacs
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Associated Press
MADISONVILLE - Two

women who have 10 children be
tween them havebeenorderedby a
judge to abstainfrom sex or use
contraceptivesas part of their sen
tence for convictions on welfare
fraud.

JoAnn Van Buren, 30, and
Glenda Sullivan, 28, both of Madi
sonville, had pleadedguilty to sin
gle counts of failing to report a
change in factors affecting their
eligibility for food stampsandtheir
eligibility for Aid for Familieswith
DependentChildren. Both charges
are felonies.

Both women told Hopkins Cir
cuit Judge Thomas B. Spain that
their only income was AFFC
checks and food stamps, about
$7,000 to $8,000 a year.

‘it’s none of my businesswho
has babies until it gets to be a
matter of balancing interestsbe
tween the public and a defendant
in a criminal case," Spain said
Thursday in explaining his
Wednesdaydecision.

Ms. Van Buren has six chil
dren, two of whom wereborn after
she was divorced,Spain said.

Ms. Sullivan hasfour children.
She andher husbandareseparated;
Spainstipulated in her casethat if
the couple reconciled, the order
involving births no longer would

apply, but she still would be on
probation.

Both women were put on pro
bation for five yearsand required
to repay the state.Ms. Van Buren
owes $2,974andMs. Sullivan owes
$1,851.

Spain said he had not consid
ered imposing the order until he
heard th women’s testimony. It
occurred to him then that such a
condition of probation, like ban-
fling drinking in cases involving
alcoholicdefendants,would be best
for all concerned.

"This is a far less onerous
alternative than if I sent them to
prison," he said.

Spain said he would consider
setting the sameconditionsin simi
lar casesand would not be sur
prised if other judgesdid thesame.

The women’s attorney, Robert
F. Soder, acknowledgedthat en
forcement of the order "is where
we’ll have theproblem."

The only real proof of a viola
tion would be if the womenbecame
pregnant, Spain said. Then he
would have to reconsiderproba
tion, he said, although he agreed
with Soder that pregnancywould
not be proof that the women had
not usedcontraceptives.

Clifford Turner of the Louis
ville chapterof theNational Asso
ciation for the Advancement of

Colored People said the group
would checktheorder,which both
ered him on moral and civil
grounds.

Spain maintained he had not
violated the women’s civil rights
but simply was keeping others’
rights from being restricted, If
circumstanceschange - if the
women, for instance,got jobs that
pay enoughto support their fam
ilies - he probably would recon
sider the order.

LexIngton Herald-Leader
Oct. 10, 1987
Reprinted with
Permission

Women convicted of welfare fraud
ordered to use contraceptives

accurate record involving the 8
factors should be made because the
Department of Public Advocacy also
represents Individuals when re
quested in their final revocation
hearings at LaGrange.

By promulgating this new regula
tion, Corrections is attempting to
correct a situation brought on by
the use of petty technical
violations to send Individuals back
to prison. This procedure does not
in any way affect a parole
officerts ability to deal with a
serious parole violation. In
substance, the regulation Injects
more due process into what has
previously been thought to be an
arbitrary proceeding and gives
defense counsel representing the
technical violator a better chance

to beat the violation and have his
client go free.

P4cGEHEE ISAACS
Assistant Public Advocate

Chief, Post-Conviction Branch

Frankfort, Kentucky 40601
502 564-2677

-22-



The DeathPena
KENTUCKY’S DEATH ROW POPULAT I ON - 32

PEND I HG CAPITAL $ ND I CTI4ENTS KNOWN TO DPA - 78

WINNING ThE BATTLE OR ThE WAR?

b doubt Booth v, Maryland, 107
S.Ct. 2529 1987 will result in
reversals of some Kentucky death
sentences, especial ly where prose
cutors placed emphasis on the
eceased character in argument or
evidence. The decision may well
save the life of two or more of my
clients. In the long run, however,
Booth will be used as snake oil to
"cure" the malignant societal
disease of capital punishment. It
is yet one more desperate but
futile attempt to make rational an
Irrational process -- choosing a
handful of killers to kill. The
following article was written for,
and published by, Parents of
Murdered Children, Vol. 2, No. 11
Nov. 1987, in their newsletter.
POMC were DPA’s guests at our last
Death Penalty Seminar. Needless to
say, these views are mine alone:

SURVIVORS, ThE COURTROOM
AND THE DEATH PENAL’fl’:

ONE DEFENSE LAWYER’S VIEW

On June 15, In a narrow 5-4 vote,
the Supreme Court threw out John
Booth’s death sentence but not his
conviction because a
impact statement" IVIS was used by
the prosecutor. Just ice Powell
wrote the opinion shortly before
resigning from the Court. "Irvin
Bronstein, 78, and his wife Rose,
75, were robbed and murdered in
their West Baltimore home...bound
and gagged, then stabbed repeated-

ly... The bodies were discovered
two days later by itheirl son."

The VIS emphasized the Bronstein’s
"outstanding personal qualities...
described the emotional and person
al problems the family members
faced as a result.,.Isuch asi lack
of sleep and depression ...tbeingl
‘fearful for the first
The murders ruIned the wedding of a
granddaughter who cancelled her
honeymoon in order to attend the
funeral. The VIS noted the family
felt Booth was lower than an "ani
mal" and could never "be rehabili
tated" but it stopped short of
specifically callIng for the death
penalty.

For those of us who are asked to
defend the John Booth’s of the
world, the decision was quite a
surprise. In case after case, the
Rehnqulst Court was hostile to
claims of injustice by convicted
killers. Why then this sudden, if
temporary, turn-around? The answer
lies In another 5-4 opinion Justice
Powell wrote earlier in the year...
on April 22. McCleskyv.j, 107
S.Ct. 1756 1987, dealt with the
disturbing question of race and the
death penalty. The Court had before
it a massive and very expensive
study of all Georgia murder prose
cutions from 1973-79. After testing
and retesting 253 variables,
researchers came again and again to
the shocking conclusion that the
race of the defendant, and more
importantly, the race of the vIc
tim, determined who went to the

electric chair and who went to a
prison cell. Killers of whites were
ii times more likely to get the
death penalty than killers of
blacks. 22% 50/228 of blacks who
killed whites, 8% 58/745 of
whites who killed whites, 1%
18/1438 of blacks who killed
blacks; and 3% 2/4 of whites who
killed blacks were sentenced to
death. Every other study FL, IL,
OK, NC, SC, MS, VA and AR has
shown the same: A killer’s pun
Ishment depends on who he kills,

Justice Powell’s crucial fifth vote
in McClesky rejected the last
broad-based legal challenge to
capItal punishment In this country.
Powell conceded the researchers’
findings, but said that there was
little that could be done about it
-- the Court about to over
turn the death penalty In 36
states, It is In thIs light that we
must look at Powell’s approach to
the Booth case.

The Court was "troubled by the
implication that defendants whose
victims were assets to their com
munity are more deserving of pun
ishment than those whose victims
are perceived to be less wor
thy...." A decision to execute
someone, anguished Powell, can’t
"under our system of justice...turn
on the perception that the victim
was a sterling member of the com
munity rather than someone of
questionable character...." These
are all code words for "race."
Actually, when it comes to the

Kevin McNally
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death penalty, cases inevitably As a human being, I am moved by the
turn on the Jury’s perception of
the victim, Eliminating YlS, in
stead of the death penalty, does
nothing to change that, The Jury
still sees the survivors, their
race, economic standing, courtroom
presence, etc. In the end, Booth
only vIctimizes the survivors again
- while offering little solace to
the accused killer.

It might seem unusual for a defense
lawyer to crIticize a supposedly
pro-defendant ruling by the Supreme
Court. But the death penalty is
full of contradictions. Many assume
that survivors want the kIllers
executed. That simply isn’t so and,
from all we can tell from the VlSI
may not necessarily be true of the
Bronstein family. Before the Booth
decision, In talking with fellow
"death penalty lawyers," I specu
lated that a decision against sur
vivor impact testimony might, in
the long run, hurt, not help,
capital defendants. Example? One
Judge refused to permit the Jury to
hear that the widow, mother of
three children, opposed the death
penalty on religious grounds for
the killer of her husband. The
defendant, William Thompson, is now
on death row, "Widow in TurmoIl
Over Death Sentence," Kentucky Post
10/23/86. A condemned cellmate of
Thompson’s lost his appeal when the
Kentucky Supreme Court said it was
okay for the trial Judge to "refuse
to allow testimony labouti the
impact of the death penalty on...
the victim’s families..,." SmIthy.
Commonwealth, Ky., 734 S.W.2d 437,
451-452 1987. Sure enough, on
September 25, a federal appeals
court, specifically because of
Booth, declined to block an
execution although a trial Judge
had refused to let the Jury "hear
relatives of the victIms testify
that the death penalty should not
be imposed." Robison v. Maynard, 42
Cr.L. 2008 10th Cir, 10-7-87.

survivors outrage, as stated by
Susan Asquith of POMC, that they
can’t "tell the judge and Jury what
the loss" of a family member to
homicide means. As a lawyer, I can
understand Justice concern
that the death penalty not be the
exclusive punishment for killing
prominent too often white commun
ity members who have articulate
friends and family. After all, how
should the survivors feel who are
denied the ultimate penalty? Is the
life of their husband, wIfe or
child somehow worth less in the
eyes of society?

I also understand Justice Powell’s
fear that the victim would be put
on trial - If the deceased’s char
acter becomes the issue in court.
And I can understand his concern
that VIS would only "Inflame" and
"divert" the jury. But who doubts
"the grIef and anger of the family
caused by brutal murders...?" As
Justice Powell admits: "ITihere is
no doubt that Jurors generally are
aware of these feelings." Absent
some unfortunate tactic designed to

exclude the survivors from court, a
defense strategy I find improper
and pointless, the jury sees and
feels the tears of the loved ones,

Permitting the survivors to be
heard as well as seen In some
manner is emotionally/psychologi
cally important for them. Why can’t
the crimInal Justice system give
them this, at least? All Booth does
is keep survivors from saying what
they feel. Family members wIll tes
tify anyway. The Bronstein’s son,
who first found his murdered par
ents, Is but one example. Booth’s
Jury could see Mr. Bronstein’s pain
even if he never opened his mouth.
As it stands now the Jury, Judge
and public assume survivors only
and always demand blood for blood.
Let them speak for themselves.

The problem, Justice Powell, Is not
victim’s impact statements, The
problem Is the death penalty.

KEVIN MONALLY
Assistant Public Advocate
Chief, Major Litigation
502 564-5255
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IntheTrenches
District Court Practice

THEI I’PORTANCE OF EARLY ADVOCACY IN
MAJORCASES, PARTII

Part I of this article was publish- involved.
ed in the October edItion of THE
ADVOCATE, and discussed what a major
case is, how counsel can receive
early notification, and contained
some general comments on pre
arraignment advocacy In those cases.
Part II considers early advocacy
through arraignment, the pretrial
release hearing, and the preliminary
hearIng in a major case.

At arraignment, the appearance of
early advocacy is often as impor
tant, if not more, than the sub
stance. To the client, arraignment
Is not just a formality; that first
court appearance for him/her will
set the tone for the attorney/client
relationship in the weeks and months
to come. To the prosecutor, early
advocacy here telegraphs that this
case will be litigated aggressively
by counsel. To the community-at-
large, advocacy now can communicate
real doubt about the defendant’s
guilt.

The substance of early advocacy at
arraignment may take many forms, and
Is to be governed by the dictates of
the particular case, It may include
nothing more than a strong, well-
presented case for pretrial re
lease, or motions to preserve evi
dence for later testing, or simply a
successful argument for an early
preliminary hearing. The point Is to
demonstrate that you Intend to
aggressively and competently repre-

THE MEDIA AT ARRAIGI4ENT

sent the defendant, and counsel
should work hard to see that the
point is made convincingly to all

Hard cases not only make bad law,
they make bad press about the case.
The choice for defense counsel Is
not between a bad story or a good
story for the client, but often Is
a choice between a bad story or a
worse story, one that is sensation
alized, gory, inaccurate, and
devoid of anything good about the
defendant. If the media is present
at arraignment, and counsel knows
that this means there will be
television, newspaper, or radio
coverage the next day, early effec
tive advocacy requires some action
to put the best foot forward.

This article does not suggest that
counsel should abandon efforts to
exclude the press from pre-trlal
hearIngs where preJudicial and
perhaps inadmissible testimony may
be elIcited, This principle, how
ever, has come under increased
attack by media lawyers, and they
have been largely successful In
getting Judges to deny the re
quest. See AshlandPublishing

Companyv,Asbury, Ky. App., 612
S.W.2d 749 1982; Lexington

Herald-Leader Co., Inc. v,Meigs,
Ky., 639 S.W. 2d 85 1982, appeal
after remand 660 S.W.2d 658 Ky.,
1983, theIr progeny, and related
cases. The efficacy of the motion
to exclude the press Is In doubt.

cutor
trade
court.

Major cases can present good oppor
tunities to focus the spotlight of
public attention on important
aspects of the case that might
otherwise go unnoticed by the
media. Ambitious prosecutors who
extend their "jurisdiction" to
enter a major case in district
court to further their political
fortunes the Jump-on-the-bandwagon
syndrome are fair game for com
ment, especially where that prose

doesn’t actually ply his/her
at this level, or in this

Where strong mItigating
evidence is presented at the pre
trial release phase of arraignment,
counsel can direct the media’s
attention to the fendflt5 com
munity contacts, lack of criminal
record, and general likelihood that
the defendant won’t flee. If the
case offers uncontroverted evidence
of mutual affray or aggressive,
violent behavior of the victim, and
this evidence is presented at
arraignment, counsel can cooperate
with the media in emphasizing that
aspect. Because major cases usually
garner public focus through the
media, they gain huge momentum for
the prosecution, especially if
counsel ignores this aspect of
early advocacy; an opportunity to
slow or derail the runaway train of
conviction can be lost.

Counsel must use extreme caution to
avoid ethical problems when dealing
with the media as a part of early
advocacy; however, thIs does not
mean that counsel can afford to or
should adopt a head-in-the-sand

Gary Johnson
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attitude WhIle the Code of Profes-
sionel Responsibility sets some
limits on counsels’ actions, It
should be noticed that the Disci-
pilnary Rules specifically author
ize many areas of comment, includ
ing "lqluotations from or ref eren-
ces to public records of the court
in the case". Disciplinary Rule
7-l07C9. If It’s been said In
open court, you can repeat it and
comment on It in the press. See

ABAStandards for CriminalJustice,
Chapter 8, Fair Trial and Free
Press, 1982. The Code has not and
cannot repeal the First Amendment,

The pursuit of early advocacy in a
major case through media coopera
tion is not suggested so as to
influence potential jurors, Indeed,
most jurors who bring prior know
ledge of the case to the jury box
should and will be excluded from
service if that knowledge can
affect their consideration of the
case, MaJor cases are not, however,
litIgated in a vacuum, and public
opinion invades all aspects of
criminal Justice. It influences
your client’s custodians, who are
elected, the Judge, who is elected,
and the prosecutor, who is elected.
Public opinion will influence the
treatment your client will receive
throughout the process, even If
Jurors are totally isolated from
community sentiment, Public opinIon
is largely shaped by media, To be
an effective early advocate in a
major case, counsel must give
careful thought to media coverage,
and must seize the opportunity for
what it’s worth.

PRE-TR AL RELEASE AT ARRAIGM4ENT

The question most clients ask
first, and properly so, in either a
major or minor case, is "When can I
get out of JaIl?" The answer will
be determIned largely by your
actions as an advocate at arraign
ment. If the major case is a mis-

demeanor, pretrial release may be
the whole baligame. In those cases,
the fact that the defendant has
remained free pending trial will
later be a valuable plea-bargaining
advantage. in felonies and
misdemeanors alike, a client in
jail Is harder to defend than one
released pro-trial, and is more
likely to be eventually convicted
of something. The momentum of an
incarcerated defendant or the re
leased defendant presents en
obstacle to the opposIng party.

If the case is capital, special
strategic planning should be used,
A capital defendant can be held
wIthout bond if the proof Is evi
dent or the presumption greet. Ky.
Constitution, Sec. 16; RCr, 4.02.
Because of the discovery potential,
counsel may decide to postpone the
pretrial release hearing In a
capital case until after the preli
minary hearing, or even until after
indictment, Counsel should remem
ber, however, that this standard of
pre-trial release is much higher
than mere probable cause, and the
proof offered at the preliminary
hearing is not necessarily suff I-
cleat to meet it, nor should the
fact that a preliminary hearing has
been held serve to deny the capital
defendant a separate hearing later
on this Issue, especially if the
issue Is then before a judge who
did not hear or see the preliminary
hear i ng.

The pretrial release hearing in a
major case must be researched,
Investigated, and presented vigor
ously as In any other fact-based
Inquiry in a criminal proceeding.

Counsel should contact the pre
trial release officer and interview
them with an eye toward testimony.
Submitting the report or telling
the Judge the number of eligibility
points is not enough, Many of these
professionals are familiar with the

statistics regarding the low number
of "FTA’s" in Kentucky since the
Ball Reform Act of 1976 KRS
431.510-550; RCr.4. This personal
testimony Is valuable and can be
persuasive.

The client’s family, friends,
contacts from work -or the communi
ty, and social or religious con
tacts should be Interviewed and
subpoenaed. A large, visible sup
port group from the defendant’s
life Is visually and factually
persuasive to many judges in the
pretrial release hearing.

Most Importantly, counsel In a
maJor case must develop a PLAN that
will assuage the Judge’s fears if
s/he grants favorable pretrial re
lease conditions. RCr. 4.12 author
izes the imposition of any condi
tions necessary to further insure a
defendant’s return for trial, and
counsel can be creative with alter-
natives to increased cash or pro-
perty. Regardless of the standards,
Judges keep defendants in Jail if
they think clients are likely to
commit another offense while re
leased, won’t return for trial, or
might be harmed by others if re
leased. A plan of pretrial release
conditions, often a hodgepodge
of money, property, sureties, and
conditions, is necessary to answer
these legitimate concerns.

If counsel knows or senses that
pre-trial release is unlikely to be
agreed upon Informally, then coun
sel should insist on a full, formal
due process hearing on the Issue.
Since the statutes and rules pro
vide that the Judge must impose the
least onerous conditions to insure
the defendant’s return ROr. 4.12,
counsel can require the court to
make definitive findings and con
clusions as to why the least oner
ous form of pretrial release,
personal recognizance, is not used, -

and findings and conclusions on why
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each of the other less onerous

HEAR I NGS

By Omer W. Johnson
Kentucky Post statfreporter

WILLIAMSTOWN - Grant
County District Court Judge
Stan Billingsley has over
turnedtheguilty verdict ren
deredby a jury In a driving
while under the Influence
case,ruling that "reasonable
minds could not find guilt
beyondareasonabledoubt."

Billingsley overturnedthe
decision against John Wood
of Paris, who was found
guilty last month and sen
tenced to 180 days in the
GrantCountyJail.

The case is one in which
Billingsley threatenedto cite
officials of University Hospi
tal in Cincinnati for con
temptof court if theydid not
furnish the Grant County
District Court with resultsof
blood alcoholtestsperformed
on Wood.

At trial, Henry Stanfield
testified that it was he, not
Wood, who wasdriving when
their pickup truck overturn
edon Ky. 330.

At the time of the acci
dent, however, Stanfleld had
told a state trooper that
Wood wasdriving.

Stanfield testified that at
the time of the accident,he
had been told that Wood
would not survive and that
he was fearful of theconse
quencesif he were listed as
the driver.

Billirigsley’s order says
"Stanfleld admitted he had

no driver’s license and had
himself been drinking. He
testified that he often drove,
but neverhadalicense."

Wood testified that he
could not recall who was
driving becausehis injuries
blocked his recollection of
the entire day, Billingsley
wrote.

Blllingsley’s order centers
aroundCR-Civil Rule-43.08.

Under that rule, the ar
resting officer should have
testified first and then the
witness. Instead,the witness
testified andthen the officer
over theobjection of thede
fense.

Billingsley’s order said the
testimony of the officer
should havebeenstrickenas
well as the subsequenttesti
mony of Stanfield.

Billingsley wrote that
‘with or without the exclu
sion of thearrestingofficer’s
testimony and the testimony
of Stanfield, the Common
wealth still has not met the
burdensof proof.

The judge said that other
circumstantial points pres
ented "do not in themselves

do more than add specu
lation uponspeculation."

County Attorney Jim Pur
cell said the judge’s decision
is beingappealed.

"In this case,Wood is free.
He cannotbe punishednow.
But for future referencewe
seekto determineif thecor
rectruling wasmade."

Judge overturns
guilty DUI verdict

conditions Is being rejected. Put
the defendant’s evidence on anyway.
You can humanize your client In the
process, and will slow the Common
wealth’s momentum by your advocacy.

Finally, counsel gets a second bite
at the apple by virtue of RCr.
4.38, if the defendant is unable to
meet the conditions of pre-trial
release within twenty-four 24
hours. This hearing should likewise
be a formal hearing in a major
case, and shouldn’t be a re-hash of
the evidence at the first hearing.
Counsel should strive to come up
with new evIdence and strategies to
meet the trial court’s findings and
conclusions that were used to
Impose the first set of conditions.

TIMINGAND CONDUCT OFPRELIMINARY

Never waive!!

Having said that, I must confess to
having waived a preliminary hearing
in a major case, but only once,
and that may have been a mistake.
It Is difficult to imagine any
advantage to a straight and quicker
route to indIctment, Some attorneys
will trade off the preliminary
hearing for "open-file" discovery,
In the hopes of getting witness’
statements earlier; that argument,
however, is erroneous because you
get the same information and more
by issuIng a subpoena for the
witness and having them testify.
Although counsel may obtain a
police report early by
this trade-off, don’t bet your
client’s freedom on the belief that
police officers put all inculpatory
or exculpatory evidence in their
reports. Finally, there is contin
uing life and vItalIty in the
principle that advocacy hearings
are the most efficient search for
truth, and counsel should not
easily abandon this opportunity.

The Kentucky Post, Nov. 6, 1987
Reprinted With Permission

In a major case, counsel must seek
an early date for the preliminary
hearing, since many prosecutors
will rush to obtain an Indictment
to circumvent the clear Intent of
the Rules of Criminal Procedure. If
the indictment Is returned, there
is no right to a preliminary RCr.
3.10. The ten 10 day and twenty
20 day time limits are maximum

limits, and counsel should seek the
earliest time possible to avoid the
risk of being cut off before the
pass.

Counsel should subpoena every eye
witness to an alleged criminal
event to appear at the preliminary
hearing in a major case, should
subpoena any other Commonwealth’s

-27-



witness who is not an eye-witness,
and should strategically subpoena
defense witnesses. In addition to
serving the other defense interests
outlined above, counsel secures
testimony here that may never occur
again. memories are
better closer to the event, and
locking that witness into a partic
ular version of the story will be
Invaluable at the trial in a major
case. Caution must be exercised,
however, because if it later deve
lops that the witness is unavail
able at trial, the evidence from
the preliminary hearing may be used
In some circumstances.

Prosecutors have a variety of
arguments to make in opposition to
this form of aggressive advocacy by
defense counsel in a major case,
the most frequent being that "de
fense Is on a fishing expedition,"
So what? As Professor FItzgerald
has discussed, the preliminary
hearing is a valuable screening
tool for the prosecution, and both
the defendant’s and the prosecu
tor’s function is enhanced by a
more thorough hearing. Fitzgerald,

KentuckyPractice, Vol. 8,, Sec.
335, 1986.

Prosecutors often argue that the
district judge has the authority to
conclude the hearing at any time
s/he decides that probable cause is
met, This is hogwash. This princi
ple violates due process, and is in
direct violation of RCr. 3.142,
which provides that the defendant
may cross-examine witnesses and
Introduce evidence in his/her own
behalf at the preliminary hearing.

Objections are often made because
defense counsel will question the
constitutional validity of a search
or statement, While it is true that
RCr. 3.143 states that these
issues are not properly raised at

this point, the rule does not
prohibit defense counsel from
legitimately questioning the fact
ual basis for the warrant or cir
cumstances leading to the statement
on the issue of that evidences’
weight and credibility.

Counsel should consider putting on
some defense in a preliminary
hearing if the case presents an
opportunity. Although it is unlike

ly that a maJor case can be won at
this stage, it is a mistake to
conclude that an early public
defense has no advantages for a
defendant at a preliminary hearing.
Weigh the cost of early disclosure
against a possibility of a more
favorable pre-trIaI release condi
tion, better public perception of
your client’s Innocence, and the
possibility that an early defense
may take the wind out of the prose
cution’s sails. There are points to
be gained by this tactic, especial

ly since hearsay is clearly admis
sible RCr. 3.142. The decision
must be made on a case-by-case
basis.

CLOSING DISTRICT COURT PROCEEDINGS

Whether you will be handling the
tactics of grand Jury litigation or
whether the case is to be trans
ferred to another -attorney in the
office at the end of a preliminary
hearing, your responsibility has
not ended in a major case. Counsel
should dictate a detailed, In-depth
report for the file, outlinIng in a
step-by-step chronology every ac
tion taken for a defendant, Memor
ializing your early efforts will be
helpful as later proceedings
develop, Counsel should arrange for
the earliest possIble transcript of
all district court proceedings,
since even attorneys’ memories
fade, and since another attorney
may later handle the case. Lastly,
counsel should work hard to
maintain the close relationships

formed with the defendant and
family in early advocacy, even If
you are no longer on the case. If
counsel has approached early
advocacy with the proper
perspective and attitude, bonding
has occurred, and just as with
other relationships in our lives,
should not be quickly or completely
severed, That relationship with the
defendant and family should con
tinue, albeit to a lesser degree,
even if counsel is replaced.

Gary E. Johnson
Assistant Public Advocate
Director
DPA Office, Morehead
606 784-6418

Student returned
to jail in Kenton
for missing school
Associated Press

COVINGTON - A 14-year-old
girl, who is married and five
monthspregnant,was back in jail
yesterday because she did not
attend an alternative school as
ordered by a judge.

Kenton Circuit JudgeDouglas
StephenssentRachelPartin to the
juvenile section of the countyjail
Mondayto completea 22-daySen
tence for contemptof court. He
said an official of the alternative
school testified that Rachel
showedup for classesthreetimes.

Stephensconcededhisdecision
mightconflict with thestate’snew
juvenile code, which somejudges
think blocksthem from usingcon
tempt of courtas a form of punish
ment.

Kenton District Judge Wi!
SchroderhadsentencedRachelto
22 days for contempt April 15
becauseshe failed to obey his
order to attend Conner Junior
High School in Hebron.

Lsxinqton HeraldLseder
October 3, 1987
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6th_Circuit Highlights

GAGORDER ONDEFENDANT

In United States v, Ford, F,2d.
-, 42 Cr.L. 2010 6th dr. 1987,
the Sixth Circuit Court of Appeals
vacated a "gag" order that barred
the defendant from discussIng any
aspect of the charges or case
against him except for stating he
was not guilty. The Court held that
to be proper a "gag" order must be
narrowly drawn and entered only
when there is a clear and present
danger that an exercise of the
defendant’s free speech will Inter
fere with the rights of the parties
to a fair trial. Such a threat must

be specific, not general, and it
must be much more than a possibili
ty or reasonable likelihood in the
future,

The Court noted that while permit-
t.Ing a defendant to defend himself
publicly may result in overall
publicity that is more favorable to
the defense than would occur if all
parties were silenced, thIs does
not result in an "unfair" trial for
the government, It Is the individu
al defendant to whom the 6th Amend
ment guarantees a fair trial and
the public to whom the 1st Amend
ment guarantees reasonable access
to criminal proceedings, Whatever
disadvantage this causes the gov
ernment must simply be tolerated,

The Court also stressed the avail
ability of other, less restrictive,
remedies such as change of venue,
sequestration or a searching voir
dire of prospective Jurors that
could sufficiently preserve a fair
trial.

INEFFECTIVE ASSISTANCE OF COUNSEL

The Sixth Circuit Court of Appeals
vacated a defendant’s armed robbery
conviction because of a denial of
effective assistance of counsel at
the defendant’s retrial after the
first trial ended with a hung jury
In Blackburn v Foltz, - F,2d.

, 16 S.C.R. 19, 11 6th Cir.
1987.

The Court found that three errors
by counsel combined to effectively
deny the defendant a meaningful
defense. First, counsel failed to
move to suppress the
three prior convictions two of
which were uncounseled and gave
the defendant erroneous legal

advice concerning the possible use
of those convictions if he test i-
fled. The Court soundly rejected
the district court finding that

actions were part of a
delIberate and reasonable trial
strategy, holding that counsel’s
failure to move for suppression and
his legal advice to the defendant
were based, not on strategy, but on
mistaken beliefs and a startling
ignorance of the law.

Secondly, counsel made no effort to
investigate three potential alibi
witnesses, nor did he make a rea
soned professional judgment that
for some reason investigation was
not necessary. Lastly, counsel
failed to obtain the transcript
from the first trial In order to
Impeach the victim who was the sole
identifying witness. The Court
found that with no other defense
available in con5e5 view, the
failure to prepare for effective
impeachment of the sole eyewitness
based on a hunch that her testimony
would not differ from the first
trIal was unreasonable under pre
vailing professional norms and was
not sound strategy.

The Court held that counsel’s
errors, in combination, rendered
the adversarIal process and result
ing conviction unreliable.

DONNA L. BOYCE
Assistant Public Advocate
Major Litigation Section
Frankfort, Kentucky 40601
502 564-7693
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Plain View
Searchand SeizureLaw and Comment

While the Supreme Court is sit
ting, for now, without its
"pivot," our state courts have
been somewhat busy In reviewing
search and seizures issues.

In Leavell Commonwealth, Ky.,
_S.W.2d - 1987 on October 15,
1987, the Court reviewed a situa
tion where two "shabbily dressed"
men walked into the Lexington
Hilton with "an expensive-looking
brIefcase," An off-duty officer
serving as a security guard
listened outside the men’s room
and heard them talk about "co
caine," "$50,000," "the suit
case," and "this Is the only way
to make money." Once the men
left the room, they were stopped
and frisked, and a car key and a
packet of marijuana were seized
from Leavell. The police opened
the brief case:and found bank
money wrappers, and another car
key. The officers entered the
hotel room and found another car
key. They obtained a warrant for
the room and the car. Ninety
pounds of marijuana were found In
the car, Ultimately, Leavell was
given 20 years for trafficking In
marijuana enhanced by PFO 2nd
degree.

Justice Wintersheimer, writIng
for the majority, upholds the
search as incident to a lawful
arrest. He finds that there was
probable cause to stop Leavell,
and that the resulting search was
therefore lawful as incident to a
legal arrest. The search of the

briefcase was based

The Court did not
search of the car.

upon consent.
discuss the

Justice Lambert concurred on the
basis of the defendant’s consent tã
search. However, he disagreed with

the majority that there was
probable cause to stop Leavell,
saying that only a Terrystop could
be JustifIed under the facts.
Further, he stated that the scope
of Terry was exceeded when the
officers pulled out the bag of
marijuana from person.

However, once Leavell consented to
the search of the briefcase, that
which was found there created
probable cause to issue the warrant
to search the car.

Justice Leibson also concurred,
stating that the stop was a Terry
stop, and that the Supreme Court of
the United States should be
"challenged" to allow not only the
seizure of weapons but also

contraband when conducting a Terry
stop and frisk.

Justice Stephens dissented, stating
that there was no probable cause to
arrest, that thus there was no
legal search incident to a lawful
arrest, and thus the entire search
was unconstitutional.

This case Is indeed frightening.
Not only are the Fourth Amendment
and Section 10 rife with exceptions
to the warrant requirement, but
this Court demonstrates that in
Kentucky there Is an unjustiflably

low threshhold required for
probable cause. When one’s shabby
dress in an "expensive hotel"
combined with saying "cocaine" and
"$50,000" establish probable cause
for an arrest and search, our
privacy rights are slender Indeed.

Two opinions of the Court of
Appeals were also written during
the past two months. In Shelton v.
Commonwealth, Ky., App., - S.W.2d
- Oct. 16, 1987, a trial com
missioner for Fulton County issued

a search warrant in Hickman County
authorizing the seizure of mari

juana and paraphenalia. The offi
cer, however, forced the defendant
to open a locked suitcase during
the search, whereupon a small
amount of cocaine was found on a
dollar bill. The officer then fail

ed to file his return on the war

rant for 52 days following the

search.

The Court reversed, holding that
under Section 10 of the Kentucky
Constitution a warrant has to

describe with particularity the

thing to be seized, that there was

no probable cause to believe the
locked briefcase contained cocaine,
and thus the forced opening of the
briefcase during the execution of
the warrant violated the Kentucky
Constitution primarily and also the
Fourth Amendment to the United
States Constitution. The Court
declined to rule on the propriety

of a Fulton County trial commis

sioner issuing a search warrant for
Hickman County, and the vIolation

Ernie Lewis
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of RCr 13.102 and 3, when the
police officer failed to file a
return on the warrant for 52 days.

In Blankenship v. Commonwealth,
Ky., App., _S.W,2d, - Oct. 23,
1987, the defendant was wounded
either during a robbery at a gas
station or an incident with an
acquaIntance, When the police
arrived, they went into the
defendant’s car, without a warrant,
where a note was found supportive
of the Commonwealth’s theory that a
robbery had occurred, The Court of
Appeals approved the warrantless
search, saying that the officer
entered the car in order to
discover the defendant’s identity,
and that the search was not
necessarily unreasonable. Due to
the presence of exigent circum
stances, the entry into the car was
not a Fourth Amendment violation,
citing Dombrowski, 413 U.S.
433, 93 S.Ct. 2523, 37 L.Ed,2d 706
1973, and thus the note was
seized while in plain view while
the officer was where he had a
right to be.

The Sixth Circuit Court of Appeals
was also active during the past two
months, In United Statesv.
Bowers, _f.2d,_, 16
6th dr. 1987, the
that the district judge
when he authorized
surveillance of the
phones In connection
Detroit Water and
Department, The judge
was supervisIng the
pursuant to a consent

defendant’s
with the

Sewerage
at the time

Department
judgment.

The Sixth Circuit held that this
fact did not disqualify him from
being a neutral and detached
magistrate who could not authorize
searches,

The Court noted that the distrIct
Judge had no personal financial
interest in the Department, nor

was he involved In any way as a
"prosecutor" In the case.

In a second case, United States v,
Wlgglns, _F.2d._, 16 S.C.R. 19
Sept, 21, 1987, the Court
revIsited Florida v, Royer, 460
U.S. 491 1983. Here, Wiggins
consented to accompany police
officers to an airport police room
where a dog sniffed out drugs in
his suitcase, The Court held that
the initial seizure was an
investigative detention which
ripened into probable cause when
the dog snIffed the luggage.

THE SHORT
VIEW

1 Smith v, State, Md.Ct,
Spec.App., 42 Cr.L. 2038 10/6/87.
The police had probable cause to
believe the defendant had commit
ted a robbery/murder, went to his
house, knocked on the door, and
upon his answering the door
proceeded to arrest him and seize
incriminating evidence. The-
Maryland Court held the arrest to
be illegal under Payton V. New
York, 445 U.S. 573 1980, which
had held en arrest warrant to be
required to enter a person’s home
to effectuate an arrest. United
States v, Santana, 427 U.S. 38
1976 was distinguished on the
basis that in Santane the defendant
was seen outside the door by the
police and proceeded to enter the
house, creating exigent circum
stances;

2 State V. Kerwick, Fla. Ct.
App,, 4th Dist., 42 Cr.L, 2030
9/16/87. In strong language,
the Court condemns the police
practice here of obtaining per
mission to search luggage on an
Amtrak train of - persons under no

suspicion. The Court further threw
out the search in this case, where
the defendant consented to a check
of her luggage whereupon the police
cut open a smaller bag inside the
suitcase, "This is not Hitler’s
Berlin, nor Stalin’s Moscow, nor Is
it white supremacist South Africa.
Yet, in Broward County, Florida,
these police officers approach
every person on board buses and
trains , , and check identi
fication . . , In the Court’s
opinion, the founders of the
Republic would be thunderstruck."

3 UnIted States v, NezaJ, 41
Cr,L. 2383 USDC SNY 7/27/87.
Where a person named in an arrest
warrant is not present at the
address named In the warrant, the
police may not go to another house
to execute the warrant once they
learn of the person’s whereabouts;
rather, the police must go back to
the magistrate and obtain a
modification of the warrant.

4 State v, Muegge, W.Va. 41 Cr.L,
2393 7/15/87. The Court held that
under a state constitutional
provision a security guard acting
pursuant to statutory authority
must follow the law of search and
seizure.

Ernie Lewis
Assistant Public Advocate
Director, Richmond DPA Office
Richmond, Kentucky 40475
606 623-8413

S.C.R. 19
Court held
did not err
electronic

P01 is’ Attorney’s Law:
Any law enacted with more than
fifty words contaIns at least one
loophole.

Jaquin’s Postulate on Democratic
Governments:

No man’s life, liberty, or proper
ty are safe while the legislature
is in session,
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Trial Tips
For the Criminal DefenseAttorney

Sanctions: New Pitfalls In
Appellate Practice

This article deals with the imposi
tion of sanctions both monetary
and in the form of contempt upon
court personnel for failure to
comply with the rules of court
relating to appeals.

CR 73.022 provIdes the appellate
courts of this Commonwealth with
the authority to sanction a party
who fails to comply with the proce
dural rules relating to appeals.
R 73.024 gives the appellate
courts the authorIty to award
damages and costs to an appel lee or
respondent where the appellant or

movant has filed a frivolous appeal
or motion.

CR 73.022 and 4 specifIcally
state:

2 ,.,The failure of any party
to comply with other rules
relating to appeals or mo
tions for discretionary
review except Rule
76.202a does not affect
the validity of the appeal or
motion, but is ground only
for such action as the appel
late court deems appropriate,
which may include:

Cc Imposition of fines on
counsel for failing to comply
with these rules of not less
than $250 nor more than $500,
and

...

4 If an appellate court shall
determine that an appeal or
motion is frivolous, It may
award just damages and single
or double costs to the appel-
lee or respondent. An appeal
or motion is frivolous If the
court finds that the appeal
or motion Is so totally
lacking in merit that it
appears to have been taken in
bad faith.

ONTEM’T

CR 73.02 makes no mention of the

sanction of contempt. However,

appellate courts may rely on their
"inherent powers" to control cer
tain actions affecting them and
their ability to carry out the
orderly administration of justice.

!MIchaelson!.L United States, 45

S.Ct. 18, 20 1924 "power to
punish for contempts is inherent in
all courts"; RoadwayExpress, Inc.
v, Piper, 100 S.Ct. 2455, 2464

1980 affirming courts’ Inherent

powers to use monetary sanctions

against attorneys for abusive

litigation practices.

The Kentucky appellate courts
utilize the "show cause" order to
institute a contempt proceeding

against court personnel. However,
where a person is found to be in
contempt after a hearing pursuant
to the "show cause order," it Is
not clear from the case law whether
the contempt is civil or criminal.

See Inre Conner, Ky., 722 S.W.2d
888 1987; Moore v. Commonwealth,

Ky., 720 S.W.2d 932 1986; Sanborn

v. Commonwealth, Ky., 715 S.W.2d

475 1986; In re Hale, Ky., 675
S.W.2d 384 1984; Inre Radigan,

Ky., 660 S.W.2d 673 1983.

The Kentucky Supreme Court recog
nizes that it must comport with the
requirements of due process of law

under the Fourteenth Amendment to
the federal Constitution and Sec-

tion Two of the Kentucky Constitu
tion before holding a party in
contempt. The issuance of a "show
cause" order, providing the alleged

contemnor with reasonable notice of

the charge against him and an

opportunity to be heard in his

defense, satisfies this requirement
of due process. Inre OlIver, 68

S.Ct. 499, 507-508 i948. How

ever, Kentucky caselaw provides

little guidance to court personnel

as to the culpability standard used

by the courts In determining what
specific conduct constitutes con
tempt. in Roadway, the United

States Supreme Court stated that
courts have inherent power to

impose sanctions on counsel who

"willfully abuse judicial process
es," This uncertainty is compound
ed by the fact that the courts have

failed to specifically indicate

whether the contempt Is civil or

criminal.

A person found in contempt may have

failed to meet a filing deadline of

the court, a violation of CR

73.022. In Moore, Sanborn, and

Radigan, the individual was the

Appellant’s attorney who failed to

Julie Namkin
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timely file the Appellant’s brief,
In Conner, and Hale, the Individual
was the court reporter who failed
1-0 timely certify the record for
purposes of appeal. In each of the
aforementioned cases, the Kentucky
Supreme Court granted the party’s
request for an extension of time,
but Included in its order granting
said extensIon the order to show
cause why the party should not be
held in contempt or sanctioned for
failing to meet the Court’s dead
line,

In Radlgan, the attorney admitted
at the show cause hearing that he
did not look at the record in the
case until the very day the third
extension motion expired, despite
the ourt pending show cause
order. The Court found the attor
ney’s "explanations as to other
work and projects...grossly inade
quate" especially since the case
was a relatively simple one with
few Issues, all of a routine na
ture." Id. at 674. The Court
characterized it as "a brief that
should have taken ten days to
prepare," Id. The Court was par
ticularly concerned that counsel
had failed to notify the Court
"immediately if there were consi
derations that would legitimately
have prevented" counsel from com
plying with the Court’s order "when
notified thereof." Id,

Unlike the garden variety felony
appeal presented in Radlgan, both
Sanborn, and Moore, were appeals
from capital convictions which
involved a multitude of complex
legal issues, In each case the
Appellant’s initial motion for an
extension of time in which to fIle
the brief was granted, but the
Court Included a show cause order
as part of its order granting the
ten month extensions. Justices
Gant and White, dissenting, pointed
out that the Public Advocate had
never previously been "Informed

that the initial extension motion
would be a final one" and stated
that the show cause order should
not have been made part of the
original extension. Sanborn, at
478. When the attorneys failed to
file the brief and filed a second
extension motion on the the
brief was they were required
to appear at a show cause hearing.
The Court’s opinions indicate it
was deeply disturbed by counsel’s
waiting until the date the brief
was due to make an additional
request for more time. Id. at
476-477, The Court stated that
from now on It wanted counsel to
"request an additional extension at
the earliest practicable date."
Id. at 477,

Since counsel In Moore, were the
trial counsel, while the attorneys
in Sanborn, were not, the Court
Indicated the former should be
familiar with the record and the
meritorious issues and thus not
need as much time as an attorney
unfamiliar with the case, Moore,
at 933. The Court also indicated
in Moore, that It might look more
favorably upon a public attorneys

request for more tIme as opposed to
the request of a private attorney.
Id. In neither case had counsel
actually begun writing -the :Appel_
lant’s brief. Id.; Sanborn, - -

The commencement of writing the
brief appears to be a significant
step to the Court In determining
whether counsel has behaved - contu
maciously. In Simmons v Common
wealth, Ky., 719 S.W.2d 736 1986,

- a fact situation similar to Moore
and Sanborn, and a capital case,
the attorneys were not held In
contempt since they had read the
record, researched issues, and
committed portions of the brief to
paper. Id, at 737. The Court was
critical, however, of the attor
neys for waiting until the day the
brief was due to file an additional

request for more time. Id. It
should be noted that the Court
failed to mention that 2 of the 3
attorneys were retained and were
trial counsel as in Moore and
thus should have been familiar with
the record and the issues.

The lessons to be learned for the
practicing appellate attorney from
the aforementioned cases are to
request an additional extension of
time Immediately upon realizing
that you will not be able to comply
with the court’s deadline and be
able to show that you have actually
commenced writing the brief. Coun
sel’s workload or the complex
nature of the case do not seem to
be valid defenses which will per
suade the Court not to find you In
contempt or impose a fine upon you.

In supra at 835, the court
reporter relied upon her workload
and a second job with a private
attorney as reasons for not comply
ing with the court’s deadline, The
Court found these reasons not
sufficient to avoid a finding of
contempt. Id. In Conner, at 889,
the court reporter not only failed
to timely certify a supplemental
record, but failed to appear at the
show cause hearing. At a second
hearing, she offered no explanation
or excuse for any of her previous
behavior. Id, The Court found her
in contempt and fined her $300.
Id, Since it was her first convic
tion, the Court suspended half
$150 the fine. Id, By compari
son, the reporter in was
fined $250, but the fine was not
suspended. The Court gave Conner
end Hale five and six days, respec
tively, to certify the records, and
stated that failure to meet these
deadlines would result in a
dIem fine of $150 and $25 respec
tively. .; Conner.

The Kentucky Supreme Court has
recognized that before an officer
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of the court is subjected to a
monetary fine and/or a charge of
contempt for a violation of either
subsection 2 or 4 of CR 73.02,
the individual is entitled to
reasonable notice of the specific
charges and an opportunity to be
heard In his own behalf in accor
dance with the provisions of due
process.’ See Walker v. Common
wealth, Ky., 714 S.W.2d 155 1986
appointed attorney required to
show cause why a motion for discre
tionary review In a direct appeal
was not frivolous - in violation of
CR 73.024 - and why sanctions
should not be imposed; Freeman v,
Commonwealth, Ky., 697 S.W.2d 133
1985 appoInted attorney required
to show cause why a motion for
discretionary review in a post-
conviction action was not frivolous
- In violation of CR 73.024 - and
why sanctions should not be im
posed; Roark v, jjjg, Ky., 696
S,W,2d 787 i985 retained attor
ney required to show cause why he
should not be held in contempt for
the content of the Appellant’s
brief.

SANCTIONS

The Kentucky Court of Appeals,
unlike the Kentucky Supreme Court,
was not of the belief that the
requirements of procedural due
process must be accorded to court
personnel prior to imposing sanc
tions upon them, In In re Mar
shall, Ky., 734 S.W.2d 472 1987,
a single Judge of the Court of
Appeals granted counsel’s motion

‘The exact language utilized by the
Kentucky Supreme Court in its
orders Is as follows: "the
off Icer of the courti shall appear
before this Court ion a named datei
to show cause why thim/heri should
not be held In contempt of this
Court or have sanctions levied
against he/shel for failure to
comply with the court’s rulesi."

for an additional 45-day extension

of time in which to file the Appel

lant’s brief and, in the same

order, imposed a $250 fine pursu
ant to CR 73,O22c on counsel
for failing to comply with the
Court’s prior order stating that no
further extensions would be grant-
ed. Id. The Kentucky Supreme
Court granted counsel’s motion for
discretionary review and held that

before imposing a fine "fairness
dictates" that the party be given
"notice of the proposed action
against him and have an opportunity
to present to the court tat an oral

hearingi extenuating circumstances

which might excuse his delinquency

or lessen the amount of the penal

ty." Id. at 473. The Court also

held "that a fine in a case of this

nature cannot be Imposed by one

Judge of the Court of Appeals."

Id.

Despite the specific holdings
enunciated In Marshall, the Court

of Appeals has failed to follow in

the precedential footsteps of the

Kentucky Supreme Court when it

comes to guaranteeing an officer of

the court the protections of proce
dural due process.

In response to in Marshall, the

Court of Appeals has begun to

utilize its own form of "show

cause" order as set out in PB&S
Chemical Company v. Eastwood, -Ky.

App., 736 S,W.2d 359 1987.2

2"This Court believes that

imposition of a sanction against

appellants’ attorney pursuant to CR

73.022c is appropriate.

lAppellantS’ attorneyl is hereby

given fifteen 15 days from the

date of entry of this order to SHOW
CAUSE why sanctions should not be

imposed for failure to timely

perform a required step in

appellate practice." Id. at 361.

also Prather V. Commonwealth, File

No. 86-CA-2672-MR Order of the
Court of Appeals entered September

3, 1987 and Brooks v. Common
wealth, File No. 87-CA-333-MR
Order of Court of Appeals entered
August 24, 1987 utilIzing the same
language as In PB&S Chemical Corn-

1.

This summary procedure of the Court

of Appeals finding sanctions to be

appropriate after the occurrence of

the alleged violation without

giving counsel prior notice that

failure to timely perform a requir

ed step in the appellate process
would subject him to possible
sanctions would appear to be a due

process violation. See Taylor v*

Hayes, 94 S.Ct. 2697, 2703 1974;

Marshall, Moore. Moreover, the

Court of Appeals’ order indicates

It has already prejudged the indi

vidual prior to giving said indivi

dual his due process right to be

heard in his own behalf. By com

parison, the "show cause" order

-34---



utilized by the Kentucky Supreme
Court makes no such prejudgment.
Also, unlIke the Supreme orts

"show cause" order, the order of
the Court of Appeals’ does not
specIfically provide the individual
with the opportunity to be heard at

- an oral hearing as required by due
process of law. Marshall,

Although the belief that sanctions
were appropriate in PB&S, was that
of a three-Judge panel, In Prather,
and Brooks, the belief was that of
a single judge. Clearly, the
orders in the later two cases
violated the holding in Marshall.

WHAT STANDARD?

A major problem with all of the
aforementioned Kentucky cases Is
that they fail to articulate what
standard is being used to determine
whether the individual should be
sanctioned either by fine and/or
contempt. Without any definite
standards, the decision whether to
sanction and who to sanction is
infested with discretionary ele
ments. That an appellate court has
discretion In deciding whether or
who to sanction does not justify
exercising that discretion arbI
trarily, capriciously, unreason
ably, or without regard to the
particular circumstances of the
individual case and the individual
officer of the court, As the
Kentucky Supreme Court stated in
Ready v. Jamison, Ky., 705 S.W.2d
479, 482 1986, "the sanction
imposed should bear some reasonable
relationship to the seriousness of
the defect," The Court recognized

- in Marshall, that "1-the Imposition
of a fine is not automatic in all
cases of failure to comply with a
rule. It is discretionary with the
court, and ... must be considered
upon a case-by-case basis." See
Ready. However, without specific
standards, there will be "problems
with the consistency of" applying

sanctions as there will always "be

differences of opinion as to when
and when not to apply sanctions."

Raleyv.Raley, Ky.App., 730 S.W.2d

531, 532 1987 Reynolds, ,Judge,
dissenting.

Several courts have construed the
standard necessary to evoke a

sanction’s determination. See
Overnite Transp. Co. v, Chicago
indus. Tire Co., 697 F.2d 789, 795

7th dir, 1983 "a serious and

studied disregard for the orderly
process of justice...intentional
acts of misconductl involving
serious breaches of the Canons of

Ethics"; United States v Ross,

535 F.2d 346, 349 6th Cir, 1976
"an Intentional departure from
proper conduct or at a minimum...a
reckless disregard of the duty owed
by counsel to court".

in contrast to CR 73.022, which

contains no standard for deter
mining when a fine may be imposed,
CR 73.024 contains a specific

standard for determining when an
appeal or motion is frivolous: "so

totally Jacking in merit that it

appears to have been taken in bad
faith." In Marshall, the Court
indicated that the mere failure to
comply with a court rule "is

sufficient, In itself, to justify

the imposition of a fine for - the
violation." Since the Court be
lieves en individual is subject to -
strict liabIlity for violation of a

court rule, what standard does the

Court use when exercising its
discretion as to when and whom to
sanction. Present case law pro
vides little guidance for court
personnel, and the language in
Marshall, indicates the Court does
not believe a specific standard Is
necessary.

When It comes to finding an indivi
dual in contempt for violation of a
rule of court, the Kentucky Supreme
Court has not articulated any

specific standards either, How
ever, language in Marshall, by

implication Indicates that the
Court would consider whether the
individual acted In bad faith or

"maliciously or deliberately re

fused to comply with the rule." In

Roark v. sjpr at 788, the

Court found Appellant’s counsel in

contempt due to the "instances of

accusatory, intemperate and un

founded statements in the brief

for Appellantl." The Court’s
opinion contains numerous examples

of these accusatory and intemperate
statements, thus providing some

guidance to members of the bar as

to what constitutes contemptuous
conduct. The court also indicated
that counsel’s "lack of sensitivity
to our Judiciary" and his lack of
understanding of "his role as an
advocate and 1-he role of the court
as arbiter" were factors it consid

ered in finding contumacious con
duct. Id.

Pursuant to CR 73.024, the Ken
tucky Supreme Court has directed
attorneys to appear at a hearing
and show cause why a particular
appeal or motion "should not be
considered frivolous, and why an
appropriate sanction should not be

imposed." Freeman, In the cited
case, the Court found that the two

issues argued in movant’s motion

for discretionary review "were not
close" and "were patently ground
less." Id. at 134, As to the
attorney’s defense of the claim of
frivolity to preserve the
accused’s "right to pursue a writ
of habeas corpus i n Federal Court
after state remedies had been
exhausted", the Court stated that

"tihe decision of the Court of

Appeals was final state action,

without a useless motion for dis
cretionary review." Id, Emphasis
added, Finding the motion frivo
lous, the attorney was fined
$100.00. See also Walker v, Corn-
monwea 11-h, where the Court found
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counsel’s argument in a motion for
discretionary review on behalf of
her client "uncommonly weak." Id.
at 156. The Court was unpersuaded
that the motion was filed in good
faith and believed It was devoid of
merit. Id. Counsel was fined
$100, but it was suspended as it
was the first sanction against
counsel. Id.

Court personnel should be aware
that just because the fine imposed
is the partys first sanction,
she/he is not entitled to automatic
suspension of the fine, See Mar
shall, finding no merit to the
argument that fine should
be suspended because It was the
first sanction imposed upon him.

In three civIl cases, the appel lee
moved for an award of damages and
costs pursuant to CR 73.024 after
the appellant was unsuccessful on
appeal. Leasor v, Redmon, Ky., 734
S.W.2d 462 1987; RaIy, supr
Martuscelli v, Planters Bank and
Trust Company, Ky.App., 705 S.W.2d
938 1986.

in Leasor, supra at 463, sanctions
were awarded against Appellants’
and their attorney. The Appellants
argued that sanctions are not
warranted "where counsel, in good
faith, believes in the position he
advocates and presents a ratIonal
argument to the appellate court,"
and "when a court of the Common
wealth has found merit in its
position," Id. at 464. The Ken
tucky Supreme Court opined "that
the belief In counsel, which is
subjective, cannot enter into the
determination of whether the appeal
is frivolous. The factors to be
considered must necessarily be in
the record which can be reviewed
objectively."

_!..
The Court

recognized that a lawyer’s duty "Is
to represent his client zeaIously
withIn the bounds of the law,"
Id., citing ABA Code of Conducti,

Canon 7. Counsel may advocate any
position as long as it "is support
ed by the law or Is supportable by
a good faith argument for an exten
sion, modification, or reversal of
the law." Id.

Because Appellants’ argument was
not supported by law, and did not
argue for an extension, modifica
tion, or reversal of the law, the
Court opined it was not taken in
good faith. Id. at 465. Thus,
Appellants’ position that they had
asserted a rational argument to the
Court of Appeals was without merit.
Id. at 466. The Court upheld the
Court of Appeals’ award of damages
to Appel lee against Appellants and

theirattorney

Three Justices dissented because
they did not believe that Appel
lants’ "appeal from the summary
judgment in favor of lAppel leel was
inconsistent with sound profession
al judgment." Id. at 467. Al
though the dissent did not argue
that the Leasor’s "should have
prevailed in their actIon against
Redmon," it did not believe the
appeal was frivolous. Id.

The dissent expressed fear that the
majority opinion would "have a
chilling effect upon the practice
of law and provoke timidity and
excessive caution, contrary to the
best Interest of the public and the
development of the law." Id.

In jy-, Appel lee moved, pursuant
to CR 11 and CR 73.024, that
sanctions in the amount of $500 In
attorney’s fines and $19 in court
costs be imposed upon Appellant
and/or his counsel due to the
frivolous nature of the appeal.
The Court of Appeals granted Appel-
lee’s motion and ordered one half
of the amount to be paid by Appel
lant and one half to be

Appellant’scounsel. Id. at 532.

Unfortunately, the opinion makes no
mention of the facts of the case or -
the legal principles involved.
Hence, it provides virtually no
guidance to members of the bar as
to why the appeal was considered to
be "taken in bad faith"; "not well
grounded in fact"; and "not war
ranted by existing law or a good
faith argument for the extension,
modification or reversal of exist
ing law." Id. at 531. However, it
is clear that the Court utilized
the standard In the ABA Code of
Conduct, Canon 7. See Leasor, at
44

In Martuscelll v. Planters Bank and
Trust Company, Ky.App., 705 S.W.2d
938 i986, Appellants appealed
from the trial court’s order enter
ing summary judgment against them.
The Court of Appeals affirmed the
summary judgment ruling, but held
that Appellants’ appeal was "not so
totally lacking in merit that it -
appears to have been taken In bad
faith." Id. at 940. Thus, the
Court of Appeals denied Appellee’s
request "for damages and double
costs pursuant to CR 73.024.

Since the appellate courts of this
Commonwealth have chosen to act in
a field where their actions are
discretionary - the imposition of
sanctions - these courts "must
nonetheless act in accord with the
dictates of the Constitution - and
in particular, in accord with the
Due Process Clause." Evitts V.

Lucey, 105 S.Ct. 830, 839 1985.

Julie Namkln
Assistant Public Advocate
Appellate Branch
Frankfort, KY
502 564-5219
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BatsonUpdate:
Striking Out The Prosecutor’sStrikes

Batson v, Kentucky, 476 U.S. 79,
106 S.Ct, 1712, 90 L.Ed,2d 69
1986 and Griffith v, Kentucky,
479 U.S. -, 107 S.Ct. 708, 93
L.Ed.2d 649 1987 have generated a
barrage of cases and Issues Invol
ving the use of peremptorles to
exclude prospective jurors on the
basis of race or other group iden
tiflcation. Issues that are being
litigated Include establishing a

primafade case of discriminatIon,
what constitutes a cognizable
group, prosecutorial rebuttal, and
defense surrebuttal, The first
installment of this article will
address establishing a prima fade
case of racial discrimination and
recognized cognlzable groups. The
second will concern prosecutorial
rebuttal and defense surrebuttai.

Batson overruled Swain v, Alabama,
380 U.S. 202 1965 on the eviden-
tiary burden of a defendant who
claims he’s been denied equal
protection through the use
of peremptory challenges to exclude
members of his race from the jury.

held a defendant could
stablish a prima fade case of
wposeful discrimination solely on

ivldence concerning the prose-
:Utor’s use of peremptoriesin that

trial. Batson spelled
uf the way in which a defendant
ould establish a prima fade case

purposeful discrimination:

b show that the prosecutor has
used peremptory challenges
to remove persons of the
defendant’s race from the
yen ire;

c show that these facts and
other cIrcumstances raise an
Inference that the prosecu
cutor used his or her per-
emptorles to exclude venire
men on account of race.

Batson also held that a defendant
Is entitled to rely on the fact
that peremptory challenges consti
tute a jury selection practice that
permits those to discriminate who
are of a mind to discriminate.

Blacks, have, of course, been
recognized as members of a cogni-
zable group in numerous cases many
of which rely on Batson. American
Indians have also been so recog
nized, United States v. Chalan, 812
F.2d 1302, 1314 1987. WhIle

-rejecting young persons as a cogni-
zable group, the Massachusetts
Supreme Court In Commonwealth v,
Samuel, 495 N,E.2d 279, 281 1986,
recognized women as such a group
but then held that the prosecution
had not used Its peremptorles to
exclude women,

Four justices of the Supreme Court
have also recognized the possi
bility that persons opposed to the
death penalty may constitute a
cognizable group and be the subject
of a Batson claIm, v,Mlssis-
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sippi, U.S. 95 S.Ct. 622,
639, n.18 1987. In State v,
Peery, 391 N.E.2d 566, 572 1986
the Nebraska Supreme Court also
recognized this possibility under
an analysis of a defendant’s right
to impartial jury but refused to
find a constitutional violation
where the state used one peremptory
challenge to prevent one person
with some concern about the death
penalty from sitting as an alter
nate juror. Fields v. People, 732
P.2d i145 Cob. 1987 held Span
ish-surnamed Jurors to be a cog-
nizabie group under both 6th Amend
ment and equal protection analyses.

In a case in which blacks were
struck, the California Supreme
Court, in response to a prose-

explanation that he struck
one juror because he was a truck
driver, stated that "the remark
suggests yet another impennlssibie
group bias behind this chal
lenge...." The court noted that
"trial by a jury from which work
ing-class people are systematically
excluded is also a violation of the
representative cross-section rule,"
People v* Turner, 726 P.2d 102, 108
Cal. 1986. CurIously, the second
circuit has also recognized white
people as a cognizable group under
a 6th Amendment analysis in Romans
v* Abrams, - F.2d , 41 Cr.L.
2245, 2246 /9/87 although relief
was denied since the court found no
problems with the jury in question.
Other cases have rejected the
notion of whites as a cognizable
group, however.

JoAnneYanish

a Show that the defendant Is a
member of a cognizable rac
ial group;

J



Many cases have found a prima fade
case even though the prosecutor
challenged fewer than all prospec
tive jurors on the venire who were
members of the cognizable group. In
United States v. David, 803 F.2d
1567 111-h CIr. 1986 the prose
cutor struck two of three black
Jurors on the panel and one of two
from the alternate pool. The Court
of Appeals for the 111-h Circuit
found the defense had established a

primafade case, noting that under
Batson, "the striking of one black
juror for a racial reason violates
the Equal Protection Clause, even
where other black jurors are seat
ed, and even when valid reasons for
the striking of some black jurors
are shown." Id., at 1571, citing
Fleming v. 794 F.2d 1478
11th dr. 1986. In accordance is
United States v. Gordon, 817 F.2d
1538, 1541 ilth Cir. 1987.

Griffith v. Kentucky, - U.S. -,

107 S.Ct. 708, 93 L.Ed.2d 649
1987 whIch held that new consti
tutional rules for the conduct of
criminal prosecutions, including
Batson, were retroactive to cases
pending on direct appeal, was
remanded by - the United States
Supreme Court in light of Batson.
In GrIffith, 4 of 5 blacks had been
struck. Nine of twelve blacks were
challenged by the prosecutor with
peremptories in Powell v. State,
355 S.E.2d 72 6a. App. 1987. The
Powell court remanded the case for
a Batson hearing on the sufficiency
of the prosecutor’s reasons. In

UnitedStates v. Love, 815 F.2d 53
8th dr. 1987 the striking of a
sole black venireman was found to
establish a prima fade case of
discrimination but the government’s
rebuttal was upheld. In United
States v, Chalan, 812 F.2d 1301
10th dir. 1987 where 3 of 4
AmerIcan Indian jurors were chal
lenged for cause and the sole
Indian panel member struck with a
peremptory, the Court found a prima

fade case saying, "If all of the
jurors of a defendant’s race are
excluded from the Jury, we believe
that there Is a substantial risk
that the Government excluded the
jurors because of their race. Our
holding helps to avert that risk by
requiring the Government to explain
the reasons for its challenges when
no members of a defendant’s race
are left on the jury." Id. at 1314.

Some Courts have attempted to
establish guidelines in their
jurisdictions for analysis of the
prima fade case. In Ex Parte
Branch, S.E.2d , 42 Cr.L.
2079, 2080 10/9/87 the Alabama
Supreme court set out the following
as "Illustrative of the types of
evidence that can be used to raise
the inference of discrimination":

1. Evidence that the Jurors in
question shared only the
one characteristic of group
membership, and were in all
other respects I.e., Jobs,
age, social or economic
conditions, etc., as het
erogeneous as the community
as a whole,

2. A pattern of strikes
against black jurors on a
particular venire.

4. The type and manner of the
offending attorney’s ques
tions and statements during
voir dire, including a
merely desultory voir dire.

5. Type and manner of
questions directed to the
challenged juror, including
a lack of questions or lack
of meaningful questions.

terlstics, or who answer a
question in the same or
simlar manner.

7. Disparate examination of
members of the venire,

a question designed
to provoke a certain re
sponse that is likely to
disqualify a juror was
asked of black jurors, but
not of white jurors.

8. Circumstantial evidence of
Intent may be proven by
disparate impact where all
or most of the challenges
were used to strike blacks
from the jury.

9. The offending party used
peremptory challenges to
dismiss all or most black
jurors, but did not use all
his peremptory ctial lenges.

Once a prima fade case has been
established Batson held that the
burden shifts to the prosecutor to
provide a "neutral explanation
related to the particular case to
be tried." 106 S.Ct. at 1723. The
explanation for the strikes must be
"clear and reasonably specific" and
contain "legitimate reasons" for
the challenges. 106 S.Ct. at 1723,

Part II in the February 1988 Issue
will examine the evaluation of
prosecutorlai rebuttal by various
courts,

6. Disparate
members of
with the

treatment of no
the Jury venire

same charac

3. The past conduct of the n.20.
offending attorney.

JoAnne Yanish
Assistant Public Advocate
Appellate Branch
Frankfort, Kentucky 40601
502 564-5219
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Doe V. Austin

Doev. Austin cite not available
yet is an action that was filed in
1982 seeking to require the Cabinet
for Human Resources to make avail
able judicial procedures to mental
ly retarded Individuals committed
or facing commitment to state
facilities. The original defen
dants were the Secretary for the
Cabinet for Human Resources and the
Public Advocate for the Common
wealth of Kentucky, In 1983, the
United States District Court certi-
f led this proceeding as a class
action. Soon thereafter, Judge
Allen entered an agreed order
dismissing defendant Public Advo
cate upon his agreement to provide
legal representation to indigent
persons confined to state mental
retardation treatment centers.
After the completion of discovery,
the case was submitted to the
District Court on plaintiff’s
motion for summary Judgment, The
District Court entered its first
memorandum opinion on March 28th,
1984. The court held that the
Cabinet’s admission policies did
not violate either the equal pro
tectlon or due process clause,
However, the court did find that
the defendant had a practice of
permitting the parents of persons
in mental retardation residential
treatment centers to veto the
facility’s decislen to seek commun
ity placement of their sons or
daughters and that such a practice
violated due process guarantees.
On a motion to reconsider its
decision, the District Court enter
ed its second memorandum opinion on

January 9th, 1986. Judge Al len
reaffirmed his initial holding that
the defendant’s admission proce
dures did not violate due process
but held that such procedures
violated plaintiff’s right to equal
protection. The District Court
ordered the defendant not to admit
any profoundly or severely retarded
persons over the age of 18 to any
mental retardation residential
treatment center without a judicial
determination of the appropriate
ness of such admission,

After the District Court’s second
memorandum opinIon, the Kentucky
General Assembly amended KRS 202B
to delete certain sections used by
the District Court as the basis for
Its January 9th, 1986 memorandum
opinion. Plaintiffs moved the
District Court to enter a summary
judgment declaring the new legisla
tion unconstitutional.

On November 20th, 1986, the Dis
trict Court entered its third and
final memorandum opinion, The
court expanded its previous holding
and held that the defendant’s
admission procedures violated both
the due process clause and the
equal protection clause. Judge
Alien found the new legislation to
be unconstitutional and issued a
preliminary Injunction enjoining
the defendant from continuing to
confine any mentally retarded
person In any institution who is
over 18 years of age without first
granting him or her a judicial
hearing to determine whether or not

he or she should be committed under
the standards set out in KRS
202B.0401-4. The Cabinet appeal
ed the case to the Sixth Circuit in
December of 1986. Briefs have been
filed and oral arguments were heard
In September 1987. We are current

ly awaiting a decision from the
Sixth Circuit.

Factual Account ofCase

Nearly all mentally retarded indi
viduals In Kentucky state facilI
ties have been placed by QIR
without benef It of judicial pro
cess, The record from the district
court is clear. Only one judicial
hearing occurred prior to the
commitment of a mentally retarded
individual to a state facility
during the years 1982 through 1985.

When the case was Initially filed
in 1982, - there was a statutory
scheme covering the voluntary and

- involuntary commitment of the
mentally ill and the mentally
retarded,- KRS 202A and 202B. The
statute was designed to meet con
stitutional minimums, Prompt
hearings with a Judicial finding of
danger to self or others was a
prerequisite to Involuntary commit
ment of both the mentally ill and
the mentally retarded, At any
time, if the court reviewed the
commitment and found that the
resident no longer met the stan
dards of commItment, he or she was
entitled to release. This commIt
ment statute has been employed for
the mentally ill in Kentucky, but
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not the mental ly retarded.

Rather than employ the statutory
framework, CHR established the
Record Review Committee to govern
admissions of the mentally retarded
to state facilities. This committee
established admissions criteria
that are neither published nor
promulgated. They bear no resem
blance to the statutory and consti
tutional requirement of danger to
self or others. The Record Review
Committee used the following admis
sions criteria: 1 The availabil
ity of community progIams, 2 the
availability of space in the recom
mended facility, 3 the degree of
handicap of the individual and 4
the status of the family situation.
Using these Informal and unpub
lished admission standards, the
Record Review Committee labels
commitments under their criteria as
voluntary, thus avoiding the Invol
untary commitment procedures found
In the statute,

The case was Initially filed to
challenge the Informal commitment
procedures used by the Cabinet,
After the successful opinion in
January of 1986, the legislature
reacted by codifying the informal
procedures into the statute. The
District Court ruled that the
amendments effectively eliminated
the rIghts of the mental ly retarded
person to a judicial hearing prior
to an involuntary commitment.
Plaintiffs successfully challenged
the amendments, obtaining a prelim
inary Injunction again requiring
the Cabinet to provide basic proce
dural protections to the class.

LegalArguments

The facts of this case present
substantial due process and equal
protection arguments. The indeter
minate placement of a mental ly
retarded individual over the age of
18 without any judicial review is a

deprivation of liberty without due
process of law. The Supreme Court
is clear that there Is a liberty
interest at stake and that It
cannot be deprived without consti
tutionally adequate procedures.

O’Connerv.Donaldson, 422 U.S. 563
1975. The Cabinet relied on the
holding in Parham v,J.R., 442 U.S.
584 1979. The defendant submit
ted that the statutory amendments
in Kentucky were similar to the
criteria used in the commitment of
minors in Parham. However, no
court has ever held Parham to have
been extended to apply to the
commitment of adults. The plain
tiff cited Clark v,Cohen, 613 F.
Supp. 684 M.D. Pa., 1985, aff’d,
794 F. 2d 79 3rd dr., 1986, for
a detailed review of Parham and how
due process requires a judicial
hearing prior to commitment to a
state facility. In Clark, the
court found that a Judicial mecha
nism Is needed to implement the
professional recommendations.

Additionally, the informal commit
ment procedures used by the Cabinet
do not offer any of the safeguards
held by the courts to be mandated
by due process, such as a judicial
determination of dangerousness, the
-right to counsel, the right to
confrontation and cross-examination
of witnesses, and the right to
least restrictive placement and
periodic review.

The Cabinet attempts to bolster its
due process argument by stating
that the guardIanship process found
In KRS 387, along with the Record
Review Committee process, would
constitute a voluntary commitment.
This arguments fails both factually
and legally. The record clearly
showed that the guardianship proce
dure had not been a prerequisite
for admission to a state facility.
Additionally, the focus is entirely
different in an Involuntary commit
ment hearing as opposed to a guar-

dianshlp hearing.

Finally, the practice of excluding
minimally retarded adults from the
Judicial procedures found in the
statute by characterizing admis
sions as voluntary violates the
equal protection clause of the 14th
Amendment which guarantees a person
similarly situated shall be treated
in a similar manner. For purposes
of commitment, the mentally retard
ed and the mentally ill are simi
larly situated. There is no ration-
al basis for utilizing the statute
for the mentally III and not the
mentally retarded, Both have a
fundamental constitutional right
not to be placed without a judIcial
hearing to determine dangerousness
to self or others.

While the case is pending before
the U.S. Court of Appeals for the
6th Circuit, any mentally retarded
adult over the age of 18 commItted
after November of 1986 is entitled
to the Involuntary commitment pro
cedures found in KRS 202A and 202B.
While there is currently a statu
tory scheme covering the involun
tary commitment of the mentally
retarded, there is also a movement
to abolish the statute. Therefore,
If the plaintiffs are successful in
the 6th Circuit, the drafting of a
final compliance plan governing the
commitment procedures prior to an
Indeterminate commitment to a state
facility will be especially impor
tant. Any suggestions or Insights
from anyone involved in the com
mitment process are encouraged to
contact Kelly Miller, Commonwealth
Attorney’s Office, 514 West Liberty
Street, Louisville, KY 40202,
502 588-2340.

Kelly Miller has recently left the
Legal Aid Society, Inc. and Joined
the Domestic Violence section of
the Louisville Commonwealth
Attorney’s Office. Sh. contInues
to handle the Doe V. Austin case.
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Kentucky Supreme
Court RuleChanges

The following is a summary of the
important rules change announced by
the Supreme Court of Kentucky on
July 1, 1987 and the amendments to
these changes announced on
September 24, 1987 which relate to
the practice of criminal law, The
rules changes discussed below are
effective January 1, 1988.

I. CIVIL RULES

1. CR 65.091:
interlocutory Relief

in Supreme Court

This rule provides that a party
adversely affected by an order of
the Court of Appeals In a habeas
corpus or in a matter involving
Interlocutory relief prior to final
judgment or pending appeal from a
final Judgment may move the Supreme
Court to vacate or modify.

The addition to the rule merely
sets out the required number of
copies of the pleadings: "Ten
copies of the motion and the
response, if any, shall be filed."

2. fR 75.021:
Transcript of Evidence

and Proceedings

Makes clear that "Initially the
cost of a transcript will be borne
by the party designating it."

3. CR 76.282:
Opinions; Time
of Announcement

Changes the time for releasing
Supreme Court opinions from Wednes
day to Thursday.

This change was made so that the
rule would conform to what the
court has been doing absent the
rule change. Apparently rulemakers
can act contrary to rules they make
themselves until they get around to
changing the rules.

4. CR 76,3O2e:
Effective Date of Opinions;

Finality

Adds an additional requirement for
the clerk of the trial court,
without further order of the trial
court, to forward a copy of the
appellate opinion to any admini
strative agency, board, or commis-
sioner which is directed to conduct
further proceedings with respect to
the opinion. -
II. RULESOFCRIMINAL PROCEDURE

- 1, RCr 7.243
Discovery & Inspection

This rule presently reads:

"3 If the court grants relief
sought by the defendant under this
rule it may condition Its order by
requiring that the defendant permit
the commonwealth to Inspect, copy
or photograph statements, scienti
fic or medical reports, books,
papers, documents or tangible
objects which the defendant intends
to produce at the trial and are In

his possession, custody or con
trol ,"

In June, 1987 in the KentuckyBench
and Bar Vol. 51, No. 2 Justice
Roy Vance, chairperson of the
Kentucky Supreme Court Criminal
Rules Committee, proposed that this
rule be drastically changed to
read:

"3A If the defendant requests
disclosure under rule 7.24, upon
compliance to such request by the
commonwealth, and upon motion of
the commonwealth, the court shall
order that the defendant permit the
commonwealth to inspect, copy or
photograph:

I books, papers, documents or
tangible objects whIch the defen
dant intends to introduce into
evidence or which are in the defen
dant’s possession, custody or
control;

ii any results or reports of
physical or mental examinations and
of scientific tests or experiments
made in connection with the parti
cular case, or copies thereof,
within the possession, custody or
control of the defendant, which the
defendant intends to Introduce as
evidence or which were prepared by
a witness whom the defendant In
tends to call at trial when the
results or reports relate to the
witness’s testimony.

BI If a defendant Intends to
introduce expert testimony relating

Neal Walker Ed Monahan
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to a mental disease or defect or
any other mental condition of the
defendant bearing upon the Issue of
his guilt, he shall, at least 20
days prior to trial, or at such
later time as the court may direct,
notify the attorney for the common
wealth in writing of such
intention and file a copy of such
notice with the clerk. The Court
may for cause shown allow late
filing of the notice or grant
additional time to the parties to
prepare for trial or make such
other order as may be appropriate;

ii when a defendant has filed the
notice required by paragraph Bi
of this rule, the court may upon
motion of the attorney for the
commonwealth, order the defendant
to submit to a mental examination.
No statement made by the defendant
in the course of any examination
provided for by this rule, whether
the examination be with or without
the consent of the defendant, no
testimony by the expert based upon
such statement, and no fruits of
the statement shal I be admissible
into evidence against the defendant
In any criminal proceeding except
upon an Issue regarding mental
condition on which the defendant
has introduced testimony,

C If there is a failure to give
notice when required by this rule
or - to submit to an examination
ordered by the court under this
rule, the court may exclude such
evidence or the testimony of any
expert witness offered by the
defendant on the issue of his
guilt.

0 Evidence of an intention as to
which notice was given pursuant to
this rule, but later withdrawn,
shall not be admissible, in any
cIvil or criminal proceeding,
against the person who gave said
not ice."

On July 1, 1987 the Supreme Court
of Kentucky decided, after limited
but spirited bar comment, to change
the rule to read:

"3A If the defendant requests
disclosure under rule 7.24, upon
compliance to such request by the
commonwealth, and upon motion of
the commonwealth, the court may
order that the defendant permit the
commonwealth to inspect, copy or
photograph:

I books, papers, documents or
tangible objects which the defen
dant intends to introduce into
evidence and which are in his
possession, custody or control;

ii any results or reports of phy
sical or mental examinations and of
scientific test or experiments made
in connection with the particular
case, or copies thereof, within the
possession, custody or control of
the defendant, which the defendant
intends to introduce as evidence or
which were prepared by a witness
whom the defendant Intends to call
at trial when the results or re
ports relate to the Itesss

testimony.

Bi If a defendant intends to
introduce expert testimony relating
to a mental disease or defect or
any other mental condition of the
defendant bearing upon the issue of
his guilt, he shall, at least 20
days prior to trial, or at such
later time as the court may direct,
notify the attorney for the common
wealth In writing of such intention
and file a copy of such notice with
the clerk, The Court may for cause
shown allow late filing of the
notice or grant additional time to
the parties to prepare for trial or
make such other order as may be
appropriate;

Ii when a defendant has filed the
notice required by paragraph Bi

of this rule, the court may upon
motion of the attorney for the
commonwealth, order the defendant
to submit to a mental examination.
No statement made by the defendant
in the course of any examination
provided for by this rule, whether
the examination be with or without
the consent of the defendant, no
testimony by the expert based upon
such statement, and no fruits of
the statement shall be admissible
into evidence against the defendant
in any criminal proceeding.

C If there is a failure to give
notice when required by this rule
or to submit to an examination
ordered by the court under this
rule, the court may exclude such
evidence or the testimony of any
expert witness offered by the
defendant on the issue of his
guilt. D Evidence of an intention
as to which notice was given pur
suant to this rule, but later
withdrawn, shall not be admissible,
in any civil or criminal proceed
ing, against the person who gave

said notice."

Surprisingly and without any expla
nation, the Supreme Court entered
an order on September 24, 1967
amending their July 1 change to

3BIi of this rule. It now
reads: -

"Ii When a defendant has filed
the notice required by paragraph
BI of this rule, the court may,
upon motion of the attorney for the
commonwealth, order the defendant
to submit to a mental examination.
No statement made by the defendant
in the course of any examination
provided for by this rule, whether
the examination be with or without
the consent of the defendant, shall
be admissible into evidence against
the defendant in any criminal
proceeding. No testimony by the
expert based upon such statement,
and no fruits of the statement
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shall be admissible into evidence
against the defendant in any crimi
nal proceeding except upon an issue
regarding mental condition on which
the defendant has Introduced testi
mony."

Analysis

As amended, RCr 7.243 signifi
cantly expands the prosecutions

right to pretrial discovery of
defense materials, Except as de
scribed infra, though, the prose
cution’s reciprocal discovery
rights are conditioned upon the
defendant seeking, and obtaining,
pretrial discovery of the prose
cution under the provisions of RCr
7.241 & 2 to this extent the
amendment does not change existing
law. 7.243A extends reciprocal
discovery rights to the prosecution
only after the defendant "requests
disclosure under Rule 7.24," and
after the state complies and moves
for reciprocal discovery. As a
tactical matter, then, counsel
should consider the advantages of
not formally seeking discovery
under 7.24 so that the prosecution
has no right to pretrial discovery
of defense materials under
7.243A. Such an approach Is
potential ly very dangerous and
should only be undertaken In
limited situations. For instance,
counsel may have already obtained
all discoverable evidence through
Independent sources. Or perhaps
counsel Is positive that no 7.24
material exists.

Such an approach would not preclude
a defense motion for production of
witness statements under RCr 7.26
or for pretrial discovery of evi
dence under provisions of the
federal constitution, such as a
request for disclosure of exculpa
tory evidence under the due process
clause, see Brady v. Maryland, 83
S.Ct. 1194 1963, or a request for
production of psychiatric records

of prosecution witnesses under the

confrontation clause, see Penn

sylvania v, Ritchle, 107 S.Ct, 989
1987. To reiterate, it is only
when the defendant seeks and ob
tains discovery under the provi
sions of RCr 7.24 and not under

other theories of discovery that
the prosecution may compel

reciprocal discovery.

Subsections I and ii of 7.24
3A identify what types of
defense materials are discoverable
once the prosecutIons right of
reciprocal discovery has been
triggered. Under subsection Ii
"books, papers, documents or tan

gible objects which the defendant
intends to Introduce into evidence"
are discoverable. So far we see no

expansion of the prosecution’s
discovery rights. In fact, the
amended rule no longer lists
"statements" as being among the

items which the prosecutor can
discover.’

1RCr 7.26, which requires the pro
secutor to produce witness state
ments prior to the time the witness
testifies, Is limited to prose
cution witnesses. There Is no
requirement under 7.26 or 7.24, as
amended, of the produc
tion of statements of defense wit
nesses or, of statements which the
defense has obtained from prose
cution witnesses. -

The greatest changes wrought by the

amendment concern the prosecution’s

right to discover defense scienti

fic or expert materials. Subsection

Ii radically expands reciprocal

prosecution discovery in this area.

Prior to the amendment, prosecution

discovery was limited to "scienti
fic or medical reports" which the

defendant intended to Introduce at

trial, Now, though, the prosecution
can compel production not only of

"reports" of "physical or mental

examinations and of scientific
tests or experiments" but also of
"results" of such exams, tests, or
experiments. And no longer Is

prosecution discovery of these

materials limited to that which the

defendant intends to introduce at
trial, Now the state can compel
productIon of results/reports which
the defendant intends to Introduce

"or which were prepared by a wit
ness whom the defendant intends to
call at trial when the results or
reports relate to the witness’s
testimony."

The only limitation In the

amendment is that the tests or
experiments must have been "made In
connection with the particular
case." 7,243Aiii. -

This - provision is replete with

ambiguity and not without constitu
tional problems. First, what are
"any results" of the tests or
experiments which the amendment
refers to? Must defense counsel
produce the performance charts
calibrating the defendant’s re
sponses to a standardized persona
lity inventory or the test scores
of the Wechster Adult Intelligence
Scale? Must defense counsel produce
the worksheet of the defense ball
istics expert? What about the
working notes and raw data of the
defense serologist? These questions
will have to be resolved through
litigation.
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The constitutionality of any state violation is presented under
reciprocal discovery provision must
be evaluated under the due process
clause and the principles announced
in Wardiusv.Oregon, 93 S.Ct, 2208
1973. Holding that "discovery
must be a two way street," Wardlus
struck down an Oregon discovery
statute which required a defendant
to file a list of alIbI witnesses
but did not by its terms provide
for discovery of rebuttal witn
esses. Wardius at 2212. "The state
may not Insist that trials be run
as a ‘search for truth’ so far as
defense witnesses are concerned,
while maintaining ‘poker game’
secrecy for Its own witnesses." Id.

Kentucky’s amended reciprocal
discovery rules are vulnerable to a
Wardlus due process challenge,
particularly in the context of
Insanity defense cases. Under
7.243Bi, discussed In greater
detail infra, the defense must file
notice of Its Intention to intro
duce evidence of mental illness,
etc., within 20 days of trial.

Subsection ii provides that, upon
filing such notice, the court, upon
the prosecution’s motion, may order
the defendant to submit to a mental
examination. KRS 504.0704
provides that, :within 20 days of
trial, the prosecution must file a
list of witnesses in rebuttal to
the Insanity defense "along with
reports prepared by its witnesses,"

The statutory provision does not
provide for discovery of "results"
of psychiatric tests. If the
defendant has been forced to
produce psychometric test data
under the theory that such consti
tute "results..,of.,.mental exami
nations" under RCr 7.243Aii,
but Is denied access to such evi
dence generated by a prosecution
psychiatric exam under KRS
504,0704 a clear due process

Ward Ius,2

As Indicated, 7.24 has been amended
to require the defense to give
notice of the intention to intro
duce certain types of expert testi
mony. There would seem to be little
need for such an amendment since
KRS 504.0701 already requires
notice of Intention to Introduce
"evidence of his mental Illness or
insanity." The amendment expands
the notice requirement to include
"expert testimony relating to a
mental disease or defect or any
other mental condition of the
defendant bearing upon the Issue of
his guilt." This provision is broad
enough, and is no doubt designed to
embrace, expert opinion on topics
such as the battered woman syn
drome, post-traumatic stress dis
order, and the presence of extreme
emotional disturbance, if counsel
intends to introduce such evidence
and believes s/he is required to
give notice under 7.243B,
remember that you cannot be
compelled to reveal your theory of
defense.

20f course, the defendant is
entitled to discovery of "results
or reports" - of mental/scientific
exams/tests, - etc. under RCr
7.241. In general, though,
discovery of prosecution expert
materials under this provision has
been limited to the expert’s formal
written report. Underlying test
data, etc., has been held
discoverable only In limited
situations, such as where a lab
technician destroys all of the
physical evidence during the course

- of testing it, Green v,
Commonwealth, 684 S.W.2d 13
Ky.Ct.App. 1984. The point is
that any construction or applica
tion of the reciprocal discovery
rules which affords greater rights
to the prosecution than the defense
is a violation of due process.

Note that by its terms, the defense
need only give notice of expert
testimony "bearing upon the Issue
of his guIlt." Thus, expert
testimony directed only to the
issue of mitigation need not be
preceded by notice.

Finally, 7.243C provides that
failure to provide notice under the
rule may Justify the sanction of
exclusion of defense expert testi
mony. Such a draconian sanction
presents serious constitutional
problems. Counsel in such a situa
tion should argue that the exclu
sion relevant evidence would vio
late the 6th and 14th amendments
and that other sanctions should be
Imposed, or that the case should
simply be delayed. United States v,
Davis, 639 F.2d 239 5th Cir.
1981.

Recently, the Supreme Court granted
certiorari to decide "when, if
ever, will the Sixth Amendment
allow a state to exclude a material
defense witness as a sanction for
a statutory discovery violation.
Taylor v, Illinois, S.Ct.
42 Cr,L, 4027 cert. granted

__________

1987.

NEAL WALKER
Assistant Public Advocate
Major Litigation Section
Frankfort, Kentucky 40601
502 564-5226

ED MONAHAN
Assistant Public Advocate
TraIning Director
Frankfort, Kentucky 40601
502 564-5258

I NTERNAT I ONAL DEVELOPMENTS

cHiNA. A Shanghai man has been
sentenced to death for buying and
showing pornographIc videotapes.
Sen Francisco Banner DailyJournal,
September 3, 1987.
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HospitalizationofChildren

The Unified Juvenile Code provides
for 3 types of hospitalization of
mentally ill children in Kentucky:
1 voluntary admission KRS
645.030, 2 involuntary admission
KRS 645.040 and 3 emergency
hospitalization KRS 645.120.
According to statute, a child is
regarded as "voluntarily" seeking
observation, diagnosis and treat
ment of his or her mental illness
if presented to a hospital upon:

1 his or her own written appli
cation where the child is at
least 16 years of age;

2 the written application of
parent or custodian and child
who is at least 16 years of
age; or

3 upon the written appl ication of
the parent or custodian alone
where the child is under 16
years of age.

It is with this last method of
defining voluntary admission that 2
distinct and recurring questions
have arisen In the few months since
enactment of KRS 645.

First, it has been reported that
some hospitals are "converting"
emergency hospitalization orders
for children under 16 years of age
to "parental voluntary" admissions,

!...‘ admissions defined as "volun
tary" under KRS 645.0301 based
solely upon the written application
of the parent or custodian. The
process is simply: a parent Is

presented with a voluntary admis
sion form and asked to sign it,
after which the emergency order Is
discarded and the court is notified
that the child is now being held
pursuant to KRS 645.0301. The
effect of such action should be
readily apparent, KRS 645.1204
states that an emergency hospital
ization of a child "may not exceed
7 days, exclusive of weekends and
holidays, unless a certification
petition is filed before 7 days
expire." Of course, there are no
statutory time restraints on a
"parental voluntary" admission
under KRS 645.0301. The hospital
is now under a much more relaxed
atmosphere in terms of treatment
deadlines and, since the duration
of hospitalization will in all
likelihood exceed the 7 days con
templated by the original emergency
order, the hospital stands to make
more money of f of the child’s stay
in the facility.

Is this process contemplated or
supported by statute or general
theory of juvenile justice? An
analysis of the statutes in KRS
Chapter 645 and the statements of
intent in KRS Chapter 600 suggest
that the answer must be no,

KRS 645.1204 plainly states that
the emergency hospitalization of a
child will cease in 7 days, unless
a certification Involuntary peti
tion is filed before the seventh
day. This statute contemplates,
therefore, that once the power of
the court has been invoked to

require an examination of a child,
there are only 2 permitted
responses: institute formal pro
ceedings to involuntarily hospital
ize the child or release the child.
No express statutory authority
exists within the emergency
hospitalization statute, permitting
"extending" the child’s stay by
converting the original emergency
admission to a long-term "parental
voluntary" admission. KRS
645.1205, authorizIng the obser
vation of cHR - committed children
in state mental hospital facilI
ties, specifically states that at
the end of the observation period a
certification petition shall be
filed or "the child shall be
removed" emphasis added, If such
a specific limitation exists on the
duration of hospitalization under
an emergency order for children to
whom the state already has control
under an in ioco parentls theory,
children not under commitment
cannot be provided less protec-
t ion.

Another argument supports the
conclusion that conversion of
emergency hospitalization orders
into "parental voluntary" hospita
lization is not permitted, There
does not appear to be any statute
within the Unified Juvenile Code
which requires parents to utilize
the least restrictive alternative
in the treatment or discipline of
their children. Obviously, absent
abuse or neglect the parent can
pretty much do as he or she
pleases. However, the Code does

Mike Wright
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impose a requirement of least
restrictive alternative on the
courts, KRS 600.O102c states
that "Itihe court shall show that
other less restrictive alternatives
have been attempted or are not
feasible in order to insure that
children are not removed from
families except when absolutely
necessary." Therefore, more re
straint is placed on the courts
than on the parent who has not
employed the court system to aid an
attempt to hospitalize his or her
child. Once the court processes
have been invoked through the
emergency hospital ization statutes,
the parent has abdicated his/her
power to file an application for a
voluntary hospitalization of a
child under age 16, since such
admissions involve potentially and
usual Iy in fact more restrictive
conditions I.e. longer hospi
tal Ization than the 7 day hospi
talization under KRS 645.120. WhIle
the parent can arguably "choose"
Initially whether to "voluntarily"
admit the child who is less than 16
under KRS 645,0301, to seek
emergency hospitalization under KRS
645,120 or to seek certification
under KRS 645.040, once the deci
sion is made to proceed under KRS
645.120, that process cannot be -
short-circuited by signing a
"voluntary" admission. Why? Because
now the court - bound to employ the
least restrictive alternative - and
not the parent is the operative
factor In the hospital ization
process.

The second question regarding the
"parental voluntary" admissions
does not Involve the exercise of
the procedure In relation to other
procedures in the Code, but rather
concerns the constitutionality of
the statute itself. Before the
constitutionality of KRS
645.0301, "parental voluntary"
admissions can be discussed, one
needs to look at just how dif-

ferently children hospitalized

under that statute are treated from
children hospitalized by some other
procedure.

When someone seeks to involuntarily
hospitalize a child, the child is
granted certain procedural due
process rights, including the right

to counsel and to a ful I hearing.
KRS 645.060 and KRS 645.070. Fur
thermore, KRS 645.130 provides that
all children Involuntarily hospita
lized have the right to "maintain
contact" with a court designated
worker COW who can help the child
with access to the courts.

Finally, a child who is Involun
tarily hospitalized can not remain
in a mental health hospital unless
2 qualified mental health pro
fessionals one of whom must be a
physician believe the child meets
the 4 statutory criteria for
involuntary hospitalization. KRS
645.1902. Those 4 criteria are
that:

1 The child is mentally ill or has
symptoms of mental illness;

2 The child is dangerous
himself or others;

3 The child can benefit from
treatment available only at a
hospital; and

4 No less restrictive alternative
is available which will be
effective in treating the child.
KRS 645.090.

Children hospitalized under KRS
645,0301 are not entitled to a
hearing, to counsel, and perhaps
not even to consult with a COW.
Some have argued that since KRS
645.1603 gives child who
believes his or her rights under
Chapter 645 have been violated the
"right to contact the court desig
nated worker", the "parental volun-

tary" can contact the COW for

assistance. But, since there is n
statutory right to counsel and no
statutory right to request release

for these "parental voluntaries",
it is counter-argued that no right
under Chapter 645 Is violated by
holding them against their will.

What of the other 2 types of

voluntary patients: those children
over 16 who admit themselves and
those children over 16 who admit

themselves along with parental
support? Those children, admitted
under KRS 645.0302 and 3 have a
statutory right to announce an
Intent to leave the hospital. KRS
645,190. Once that Is done the
hospital must release them within 5
days or contest the Intent to leave
in a full due process hearing. KRS

645.200; KRS 645.210. By exclusion,
"parental voluntary" hospital Iza-
tions have no statutory right to
contest hospitalization. Thus, they

are voluntary patients by statutory
definition only, not in fact.

Clearly then, all other children

hospitalized through the operations
of KRS Chapter 645 have certain

to procedural due process rights
conferred by statute on them which
the "parental voluntary" does not.
Federal due process motions would
seem to demand much more for this
class of patient. Some reviewers of

KRS Chapter 645 have argued that
Parham v, J.R., 442 U.S. 584, 99
S.Ct. 2493, 61 L.Ed.2d 1010 1979,
operates to authorize the Kentucky
"parental voluntary" hospital
ization process, concluding that
federal due process of law is not
violated by the existing statutory
scheme. An analysis of Parham leads
this writer to exactly the opposite
conclusIon.

In the cited case minor children
brought a class action alleging
that they had been deprived of
their liberty without procedural
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due process of law by virtue of the

-
- Georgia mental health laws which

permitted voluntary addmission of
minors to mental health hospitals
by parents. Mr. Chief Justice
Burger, writing for the majority,
concluded that the Georgia statutes
were reasonable and consistent with
constItutional guarantees. How
ever, much of what he said supports
the conclusion that a similar
result could not be reached regard
ing KRS 645.0301.

Parham acknowledged that a child
has "a substantial liberty interest
in not being confined unnecessarily
for medical treatment and that the
state’s involvement In the commit
ment decision constitutes state
action under the Fourteenth Amend
ment." Id. at 99 S.Ct. 2503; see
a’so Addington v. Texas, 441 U.S.
418, 99 S.C$. 1804, 60 L.Ed.2d 323
1979; lnreGault, 387 U.S. 1, 87
S.Ct. 1428, 18 L.Ed.2d 527 1967,

Furthermore, It held that the power
of the parent In decisions regard
ing institutionalization was great
but could not be "absolute and
unreviewable." Parham, supra at 99
S.Ct. 2505.

The Georgia statutory scheme ana-
yzed in Parham- permitted each
regional hospital superintendent to
establish admission criteria at
his or her facility for children
under 18. Every regional superin
tendent required prior treatment on
an outpatient basis at a com
munity-based mental health facility
prior to "parental voluntary"
admission and/or a finding that
there was no "more appropriate"
alternative to hospitalization
before the child could be admitted.
Id, at 99 S,Ct. 2499-2500. Further
more, Georgia statutes required
periodic reviews of the decision to
hospitalize and conferred upon the
hospitals the power to terminate
the "voluntary" admission if the

criteria for admission was no
longer met, Id. at 99 S.Ct. 2506.

The Kentucky hospitalization scheme
In KRS 645 does not require review
of the hospitalization decision by
the hospital or the courts for
children who are "parental volun-
tarles," Thus, one of the deter
mining factors which "saved" the
Georgia statutory scheme - an
inquiry by a "neutral factfinder"
of the appropriateness of hospIta
lization - is absent from KRS
Chapter 645. The potential of
parental "dumpi ng" of unwanted
children In mental health hospitals
is, thus, heightened in Kentucky.

Finally, In Georgia there appeared
to be a necessity to establish the
need for hospitalization of these
"parental voluntarles," Such is
not true under our statutes, KRS
645.030 requires only a finding
that such children are mentally ill
or have symptoms of mental Illness.
Only in KRS 645.090, outlining
criteria for Involuntary hospital 1-
zation, is there a requirement of a

finding that the child can benefit
"from treatment available only at a
hospital" and that hospitalization
is the least restrictive alterna
tive,

Fundamentally, there are distinc
tions between the scheme found
consistent with due process of law
in Parham and KRS Chapter 645.
Because Kentucky does not require a
review of the "parental voluntary"
hospitalizatIon procedure, and
because there is no practice by
which such admissions can occur
only after less restrictive alter
natives have been explored, the
constitutionality of KRS 645.0301
may well be questioned.

In summary, the existence of the
"parental voluntary" hospital
ization process in KRS 645.0301
creates some very real problems. it
appears to be being misused to
subvert the emergency hospital
ization procedures established in
KRS 645.120. It also may be that
Its very existence - absent some
statutory safeguards to insure
against abuse - violates constitu
tional due process guarantees.

MOTE: If anything is as certain as
death and taxes, it is that the UJC
will undergo substantial amendment
during the next session of the

- General Assembly.- Should anybody
have proposed amendments they would
like to discuss, please contact
Michael Wright it the Department of
Public Advocacy. I would be happy
to hear your thoughts and to offer
my own suggest ions and observations
regarding your proposals and to
discuss whether this department can
or will support your efforts,

Mike Wright
AssIstant Public Advocate
Appellate Branch
Frankfort, Kentucky 40601
502 564-5219
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Sentencing Alternatives inKentucky

COURT: IS THERE AN ALTERNATIVE TO
PRISON?

COUNSEL: YES, YOUR HONOR, THERE ISI

May I present to the Court an
Alternative Sentencing Plan ASP
designed to meet the individual
needs of my client who stands
before you convicted of a felony.
This plan also addresses the public
and judicial interests in punish
ment and community safety.

The Department of Public Advocacy,
in a joint effort involving state
and private funds, is the recipient
of two grants. These grants are the
bases for the Public Advocacy
Alternative Sentencing Program
PMSP. The first grant is from
the Developmental Disabilities
Planning Council, Cabinet for Human
Resources, with a significant
contribution from the Corrections
Cabinet and a pledge of support
from the Department for Mental
Health and Mental Retardation
Services, Cabinet for Human Re
sources. The Planning Council grant
was the basis for the second grant
from the Public Welfare Foundation
a private, charitable nonprofit
organization. The two grants
enabled the Department to hire four
Alternative Placement Workers APW
to work in the Department’s
Peducah, London, Somerset, and
Stanton offices, The worker is part
of the defense team charged with
representing developmentally dis
abled and non-developmentally dis
abled Indigent citizens accused of
crimes who are prison bound upon
conviction unless an alternative is
presented,

As you are aware, your Honor, jails

and prisons In the Commonwealth of
Kentucky are overcrowded and admin
istratively overburdened. More than
1,000 of Kentucky’s sentenced
prison population of approximately
5,667 are housed in local county
jails while waiting for space in
state correctional facilities,

The overcrowding crisis has forced
the Corrections Cabinet to examine
its inmate population. The Cabi
net’s Annual Report for Fiscal
1985-1986 relates that only half of
all institutional inmates were
convicted of a violent crime, while
41% of the same population was
convicted principally of a property
offense, Approximately 21% of Ken-
tuckys prison inmates are serving
sentences of between 1-5 years.
This portion - of the population
represents a pool of Incoming in
mates who may have been appropriate
for community sanctions which might
more effectively punish and reha
bilItate than does incarceration,

Your Honor will agree that before
this Alternative Sentencing Plan
your only options were prison or
conventional probation, With the
PAASP I can now offer you this
Alternative Sentencing Plan which
will have a double impact: It will
avoid the risk and dehabilitating
effects of imprisonment for
developmentally disabled offenders
and other felony offenders, and it
will provide my client with a
constructive, individualized sen
tencing plan allowing treatment,
employment, residential placement

and greater supervision and control
within his own community. This plan
offers the Court both punitive and
restorative sanctions, such as
restitution, as well as the treat
ment and rehabilitative services
arranged through the Cabinet for
Human Resources and the private
sector.

Your Honor, this program Is unique
In the nation. Unique because it
targets developmentally disabled
offenders as well as other prison
bound offenders, it involves muIti
pIe governmental agencies, it in
volves the private, sector, and it
is part of an organized statewide
publIc defender system.

My primary goal, your Honor, is to
prevent the inappropriate incarcer
ation of my client In Kentucky’s
overcrowded prisons. My secondary
goal, is to increase the awareness
of sentencing options for use at
the circuit and district court
levels, As you can see, your Honor,

my plan incorporates elements such
as, but not limited to In future
plans, supervision, employment,
home incarceration, community ser
vices, medical or other treatment
components, and payments of
restitutIon, This plan and future
plans are intended to be both
punitive and rehabilitative and to
provide the Court with constructive
control over sentenced offenders, I
am offering the Court a meaningful
option between prison and conven
tional probation.
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ly in these criminal proceedings
client, the APW and I agreed

that if he were convicted my client
would be a gcod candidate for an
alternative sentencing placement.

Our decision was based on a review
of my jent5 current charges and
history. We then prepared a sen
tencing plan modeled after the
Client’s Specific Planning approach
developed by the National Center on
Institutions and Alternatives in
Alexandria, Virginia.

My APW will also be developing a
third party support system to work
with my client If probated pursuant
to the alternative plan. This
support system will rely on trained
church and community volunteers to
supplement the services provided by
the probation officers. I believe
this third party support system
offers assurances that an offender
placed on probation will have a
‘mmunity sponsor who can provide

quent contact, assistance in
complying with the elements of the
Alternative Sentencing Plan and
serve as a liaison to the probation
officer. The Department’s APW and
the third party support person are
not responsible for the enforcement
or monitoring of the plan. That
lies with the probation officer as
It always has.

My use of an APW professional In
developing and presenting this
sentencing alternative to you has
been undertaken in more than 20
jurisdictions across the country
with considerable success. Similar
programs have demonstrated a sen
tencing plan acceptance rate by
courts of 60-70 percent. Of the
nine or more evaluations of these
programs, the most rigorous evalu-
at ion was conducted by the
Institute of Government in North

- Carolina of two Community Penalty
ograms in that state. Both

evaluations found those defense
sentencing programs succeeded in

identifying and serving prison

bound offenders for whom prison was

not deemed necessary once alter

native resources were offered to

the Court. The Department through

the PAASP will attempt to replicate

these innovative yet successful

programs.

The Administrative Office of the

Courts, Division of Probation and

Parole, and the Department have
planned a joint conference with Foundations givingjudges, prosecutors, department

attorneys and probation officers on

alternative sentencing for you and alternative-sentencing
the other court officials in the

counties covered by the four pilot programs more help
offices. The Conference is sched-

and makeswaves’
uled for January 29, 1988. NEw YORK-Sevendays a The involvement of founda

week, Charles Marston loads his tions is a direct reflection of the
newly bought van with carpentry rising costs of imprisonment: It
tools and headsout to do borne costs an averageof $14,591 each
improvements. The hours are year to maintain an inmate in a

Unfortunately, your Honor, the long, he says, but: "I’m scratching federal or state prison. In New
by. Ufe has neverlookedso good, York City the cost is as high asPAASP Is funded for only a 12 month and it sure beats Jail." $43,000.

He was in a Massachusettsjail Another argumentfor alternaperiod. To ensure the PMSP until a few months ago; he isa33- tive sentencingprogramsfor all
continuation and to expand the year-old convicted felon with a but dangerousInmates is that of.

crime record in several states, fendersneed to gain skills that willprogram to other judges throughoutThen he was paroled into awork lead to crime-free lives. Enthusi.
the Coinmonwea I th, the Department program started by the Interna- asm for such rehabilitation pro

tional Union of Electronic Work- gramsflourished in the 1960s and
will request program funding from era of the AFL-CIO, with major 1970s but then died out as public

financial support from the Edna sentimentshiftedtoward get-tough
the upcoming General Assembly. The McConnell Clark Foundation in policies.

New York. "We should be mindful,"
Corrections Cabinet has reviewed Al a time when federal and Schoensaid,"thatajlbutafewof

stateprisons are bulging with in- the three-quartersof a millionour funding proposal and endorses mates, the program in Saugus, inmatesnow incarceratedwill be
It. The Cabinet believes the PAASP Mass., Is an example of the grow- back amongus within five years."

ing involvement among fopnda- The Clark Foundation is the
I s one of a number of ways to lions andother private groups in country’s biggest provider of pri

supporting programsfor dealing vate financing In the criminal juslessen the pr I son overcrowding with offenders outside,prison tice area, with $4.3 million in
walls, programsthis year.Philanthropiccrisis which is facIng the Common-

In addition to the type of pro- experts saythat the total amount
wealth, - gram Marston is In, theseInclude contributed has been growing,

alternative sentences,such as with more than 40 foundatIons
community service,detention at now taking part.
homeandsuperviseddetentionin The Clark Foundation estabIn conclusion, your Honor, I a halfway house. lished the National Institute for

respectful ly request that you place This is a significant change SentencingAlternatives at Bran’
from the past when most founda- deisUniversity at Waltham,Mass.,

my client on probation I ncor- lions"wouldn’t touch criminal jus- in 1977.
lice programswith a 10-foot pole," The institute is the country’sporatI ng the Alternative Sentencingsaid Kenneth Schoen, a former only graduateschoolof socialwel

Plan as a cond it ion of his proba- Minnesota corrections commis- fare that is focused on prison
sioner who overseesa variety ed populations.Underthe directionof

t ion * Such programsfor the ClarkFoun- Mark C. Corrigan, the institute
dation. Until two years ago, less sponsorsseminarsthat bring to-
than 1 percent of aU foundation getherjudges,criminologists,pros-
money went to criminal Justice ecutors and legislatorsand others
programs, who can have an effect on the

"And even with growing ap- criminaljusticesystem.
proval for new approacbes,it is
hard to kindle interest," Schoen
said. "You’re asking help for an
unsavory clientele and one that
does not arousecompassionlike
assistingthe blind or disabledor
children. And then, too, many or
ganizationsshy away becausethe
subject is politically controversial

LEXINGTON HERALD-LEADER. JULY 1 9, 1 987

David E. Norat
Director of Defense Services
151 Eikhorn Court
Frankfort, Kentucky
502 564-5223
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Ask Corrections

TOCORRECTIONS:

My client is in prison and has
requested that I obtain for hIm a
copy of his RESIDENT RECORD CARD.
What is a RESIDENT RECORD CARD and
how do I go about obtainIng a copy
for him:

TOREADER:

The RESIDENT RECORD CARD is the
official record of IncarceratIon of
an indivIdual in an adult penal
institution in the Commonwealth of
Kentucky. This document reflects
the following information: Felony
offenses for which convicted,
county of conviction, date of
convIction, date crime committed,
Indictment number, jail credIt,
sentence length concurrent or con
secutive, date of birth, FBI No.,
Social Security No., Institutional
inmate number, institution admitted
to, discharged from and all trans
fers between Institutions. The card
further indicates original or new
parole eligibility dates, sentence
calculations, dates and methods of -
discharge, all returns from escape,
parole or court order. The card
further indicates physical charac
teristics for Identifying purposes.

The inmate or Individual may obtain
a copy of any RESIDENT RECORD CARD
by requesting It In writing, either
to the records officer of the
Institution where he is incar
cerated or to the Offender Records
OffIce, Corrections Cabinet, State
Office Building In Frankfort.

TOCORRECTIONS:

Do inmates automatically receive

copies of their RESIDENT RECORD
CARDS upon admission to prison?

TOREADER:

Yes, as soon as administratively
possible the RESIDENT RECORD CARD

is prepared upon all new admissions
to the Institution, and a copy

forwarded to the Inmate. The

Inmate also receives a copy of his
card when any change is made on the
card, such as, sentence length,
jail credit, parole eligibilIty,
good time forfeiture or restora
tion, meritorious good time award,

etc.

TOCORRECTIONS:

My client Is housed in the county
jail, having been convicted of a
felony, when can he obtain a copy
of his RESIDENT RECORD CARD?

TOREADER:

He can obtain a copy of his RESI
DENT RECORD CARD from the institu
tional records officer within a few

days after being admitted to the
Kentucky State Reformatory. How
ever, if ho becomes eligible for
parole consideration’ while still
housed In a local jail, the
offender record file is not
completed and the sentence and

parole eligibility date calculated

until immediately before the parole

hearing date. After his parole
hearing, he can then request, in
writing, a copy of his RESIDENT

RECORD CARD from Offender Records,
Corrections Cabinet, State Office

Building, Frankfort, Kentucky

40601.

Betty Lou Vaughn
Offender Records Supervisor
Department of CorrectIons
Frankfort, Kentucky 40601

502 554-2433

All questIons for this

should be sent to:
co I umn

David E. Norat, Director

Defense Services DIvision
Department of Public

Advocacy
151 Elkhorn Court
Frankfort, Kentucky 40601

If you have questions not yet

addressed in this column, feel free
to call either Betty Lou Vaughn at

502 564-2433 or David E. Norat at
502 564-5223.

"CynicIsm" was once defined by

Ambrose Bierce as "that blackguard
defect of vision whIch compels us
to see the world as it is Instead
of as It should be."

Betty Lou Vaughn
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Casesof Note.. .In Brief

DU I - MARG IN OF ERROR FACTOR
IN BREATH TESTS

State v. Byrling
400 N.W.2d 872 Neb. 1987

Dlii - CUSTODIAL
INTERROGATION

WITHOUT MIRANDA WARNING
Commonwealth v. Bruder

528 A.2d 1385 Pa.Super 1987

DUI - MEANINGFUL ACCESS TO
INDEPENDENT TEST
People v Craun

406 N.W,2d 884 Mich.App. 1987

While the court upheld the defen
dant’s Dlii conviction due to other
evidence, it did determine that the
findings of the mechanical breath
tests were not enough to show the
.10 presumption.

At trial, the defendant Introduced
testimony from a professor of phar
macology that the Intoxilyzer as
sumed the alcohol in any human’s
breath will be distributed and re
flected in his blood in a ratio of
1 breath unit to 2100 blood counts.
However, the pharmacologist testi
fied that recent research has prov
en that the ratio in fact varies
from one person to another and
ranges from a low of 1:1100 to a
high of 1:3400. AdditIonally, the
expert stated that the machine can
react to substances other than
alcohol. The expert concluded that
the Intoxilyzer was unreliable.

In light of this opinion, the Court
concluded that "a test result which
was subject to a margin of error
had to be adjusted so as to give
the defendant the benefit of that
margin." TakIng into account the
margin of error for this machine,
at most only 52.38 percent of the
actual result could reliably be
reported.

A policeman stopped the defendant’s
car after he saw his erratic
driving and his passing through a
red light. The policeman stated
that the defendant stepped out of
his car. The policeman asked for
his driver’s license and insurance
card. When asked- by the policeman,
the defendant said he’d been
drinkIng. As testIfied to by the
policeman, the defendant was
"unable to walk in a straight line,
heel to toe, or recite a complete
alphabet." Then the defendant was
arrested and given his Miranda
rights. -

Analyzing the Supreme Court’s
ruling in Berkemer v* McCarty, 468
U.S. 420 1984, the court found
that the policeman’s questions were
intended to obtain Incriminating
statements and the defendant was
effectively in custody when they
were asked. Therefore the def en-
dant’s statements that he had been
drinking had to be excluded since
given during custodial Interro
gation without the benefit of
Miranda warnings. AddItionally,
sInce the recitation of the alpha
bet was testimonial evidence, it
too had to be excluded since given
after beIng in custody and before
the giving of Miranda warnings.

judge dismissed the
driving while intoxi-

the appellate court

The trial
charge of
cated, and
affirmed the dismissal.

The defendant was given a Breath-
alyzer test and requested hIs own
independent blood test. The police
officer handed the defendant the
phone book and allowed him to call
around. Six doctors refused to
administer him a test. The polIce
officer told him there was nothing
he could do about it.

_______

The appellate court found that
merely handing an arrestee a phone
book and givIng that person access
to a phone was not good enough.
When a policeman is aware of an
available testing location,
hospital-, they must tell a suspect
of-its existence.

DU I - POLYGRAPH
Commonwealth v WIck

506 N.E.2d 857 Mass. 1987

The defendant was charged with
driving under the influence. He
requested funds for a polygraph to
show that he was only an occupant
and not operator of the car. The
trial court denied the request for
funds since the prosecutor refused
to agree to the polygraph exam.

Ed Monahan
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The appellate court reversed,
finding that the defendant was

entitled to make a showing that he
was entitled to funds for the test,

DAMAGES UNDER 4 1983
Cooper v.,2yj

814 F,2d 941 4th CIr. 1987

The plaintiff received a gunshot
wound during an altercation and
then fled. He was stopped by
police, and examined by paramedics
underpoor lighting conditions and
people threatening them. The exam
was not thorough. They did not find
out that the plaintiff had been
shot. In fact, they told police
that there was no injury. The
plaintiff was taken to the police
station and complained that he was
shot. Eventually, the officers
"discovered" the wounds and the
plaintiff was taken to the hospItal
and operated on.

Under 42 U.S.C. 41983, the Court
found that it was not reasonable
for the officers to rely on the
paramedics’ judgments, and that
there was sufficient evidence of
deliberate indIfference to submit
the case to a jury.

The court also found enough evi
dence to support a claim of false
arrest being taken to the jury.

The jury’s
$25,200 In
and $50,100
was upheld.

UNAVAILABILITY OF TOXICOLOGY
TEST REPORTS

Con. Res. of Am V. Commonwealth
Ky.App., Sept. 11, 1987

unpublished

The defendant corporation was found
guilty of reckless homicide and
fined $10,000 due to it’s employees
administering a drug overdose to a
nursing home patient.

The Commonwealth failed to make

available until the day of trial

the toxicology test reports of the

victim’s blood sample. "The

Commonwealth was ordered under RCr

7.24 to produce all such reports
during discovery, but appellant was
furnished only with the bare
results of the testing procedures.
On the day of trial, after
destruction of the blood sample,

appellant was allowed to review the

full reports." This prevented the
defendant from having its own
expert inspection of the blood
sample or reports. Reversing, the
Court determined that at least a
continuance should have bean
granted.

MEANING OF DETENTION FACILITY
TyrelI V* Commonwealth,

Ky., Sept. 24, 1987
unpublished

In this 5-2 reversal of the Court
of Appeals, the Kentucky Supreme
Court affirmed the order of the
Oldham Circuit Court dismissing the
Indictment of first degree promo
ting contraband for "knowingly
introducing dangerous contraband
Into a detentIon facility,"

The charge was based on the
discovery of a gun In the
defendant’s car parked in the
visitor’s parking lot at the Luther
Luckett Correctional Complex In
Oldham County.

The Supreme Court determined that
the unfenced visitor’s parking lot
is not within KRS 520.OIO4’s
definition of a detention facility.

Ed Monahan
Assistant Public Advocate
Training Director
Frankfort, Kentucky 40601
502 564-5258

2 Jefferson
jail officials
said inmate
was beaten
AssociatedPress

LOUISVILLE - A shackled
prisonerwas beatenin 1983 by a
Jefferson County corrections offi
cer, a former officer and four
other jail guards, according to a
reportmade to the FBI.

"All six of us went to the
holding cell and beatup" inmate
JamesSilver, said formerjail offi
cer William H. Ballard in a state
mentgiven to the FBI last fall and
filed in U.S. District Court.

After restraintswereplacedon
Silver, Ballard said, "I picked him
up and then dropped him on the
floor."

Corrections officer Barry A.
Shaffersaid in his statement,also
filed in court, that after the beat
ing, "I went back to the control
room bathroom and inflicted a
wound to my right eye...to make
it appearas though Silver had hit
me, when in fact he had not."

Ballard said the officers later
falsified reportsconcerningSilver.

Shaffer also said that the offi
cers’ supervisor, Sgt. Kim Em
mons, though not presentduring
the beating,had told the officers,
"Take care of Silver and call me
afterwards."

Statementsindicatedthe beat
ing occurredafter Silver allegedly
harassedthe guards, in part by
throwing excrementat them.

Silver, who was not seriously
injured and did not require hospi
tal treatment,is now at the Ken
tucky State Reformatory at La
Grangeserving time for being a
persistentfelony offender.

The six guardswere charged
in March by the U.S. JusticeDe
partmentwith depriving Silver of
his civil rightsandwith conspiring
to violate his civil rights.

U.S. Magistrate George Long
ruled June30 that the statements
could not be heardby ajury, but
U.S. District JudgeThomasA. Bal
lantineJr. reversedLong on Tues
day and said they could be admit
ted as evidence.

Herald-Leader, July 19, 1987

award of
compensatory
in punitive

$75,300
damages

damages
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Book Review

Crime and Human Nature
James Q. Wilson

and
Richard J. Herrnstein

Simon and Schuster, New York
$22.95

639 pages

Written by a political scientist
and experimental psychologist, this
book surveys the latest research
findings from every possible field
on the causes of crime and offers a
comprehensive explanation of why

some Individuals are more likely
than others to commit crimes. The
authors’ general theory explaining
individual differences in
criminality Is that the larger the
ratio of the rewards of noncrime to
the rewards of crime, the weaker
the tendency to commit crime. The
book then examines the connection
between elements of the authors’
theory and the observed
characteristics of crime and crimi
nals. Believing that criminal
behavior results from a complex

interaction of genetic and environ
mental factors, the survey
research findings on the effects of
constitutional factors, gender,

age, Intelligence, personality,
family, schools, the community, the
labor market, the media, alcohol
and drugs, reward and punishment,
and race.

Of particular interest to defense
attorneys faced with preparing for
penalty phase hearings in capital
cases or "half-truth" in sentencing
hearings in felony cases, are the
fourteen or fifteen chapters on how
various factors correlate to crime.
The book describes research find
ings on bizarre studies indicating
that a certain type of physique
mesomorphs deficient in ectomor-
phy is related to criminality.
Equally Interesting but of more
practical use are the various
studies that indicate, among other
things, that adoptee crime was
predicted by biological-parent
crime, that "sociopathic" personal-

itles are usually evident by age
eight, that boys from quarrelsome
families with erratic discipline
are more likely to end up with
criminal records than those from
cohesive families with consistent
discipline and that there is a
clear and consistent link between
criminality and low intelligence.
The authors make a strong case
showing the powerful effect that
constitutional and familial factors
have on later misconduct, especIal
ly physical agresslon.

Crime and Human Nature may provide
the defense attorney with some
valuable insights to offer juries
in explanation or mitigation in
serious cases.

Donna L. Boyce
Assistant Public Advocate
Major Litigation Section
Frankfort, KY 40601
502 564-7340

Appeals court dismisses gag order
By Al Salvato
Poststhtf reporter

A federal judge cannot re
strain a Tennesseecongress
man from making public
comments,even thoughthe of
ficial is awaiting trial on bank
fraudcharges,the6th U.S. Cir
cuit Courtof Appealsin Cincin
nati hasruled.

"The defendant’sInterest in

replying to the chargesand to
theassociatedadversepublicity,
thus, Is at a peak,"saidJudges
Gilbert F. Merritt andRobertB.
Krupansky.

That decision-whichcame
just two days after oral argu
ments before the three-judge
appealspanel-meansthe gag
order againstU.S. Rep. Harold
E. Ford, D-Memplsls, must be

withdrawn.
U.S. District JudgeJames

Jarvis of Knoxville, Tenn., or
deredFord not to make public
commentsabout his criminal
case after he was Indicted in
April on chargesof selling polit
ical influencefor financialsup
port.

TheindictmentchargedFord
received $1.5 million worth of

phony loans from the failed
bankingempireof C.H. Butcher
Jr.

Before the gag order, Ford,
Tennessee’sonly black con
gressman,had contendedthat
the Indictments were racially
motivated and werea peisonal
attackon him by theU.S. attor
ney In Knoxville. Ford’s trial Is
setfor Nov. 9 In Knoxville.

Cincinnati Post, September 28, 1987. Reprinted with Permission

Donna Boyce
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5th Trial PracticeInstitute

5THDPA TRIAL PRACTICE INSTITUTE
COMPLETED

DPA’s 5th Trial Practice Institute
was held in November in Richmond.
Over 50 part-time public defenders,
private criminal defense lawyers
and full-time public advocates from
our regional offices and from the
Louisville and Lexington offices
and from around the state were
intensively trained in trial
skills.

A faculty of 14 included Bob
Carran, long-time public defender
administrator for Kenton County,
Charlie Coy, a Richmond criminal
defense lawyer and past president
of the KBA, Deryl Dantzler, Dean of
the National Criminal Defense
College, Zeke Cortez, San Diego
federal public -defender, Rick
Kammen, an Indianapolis criminal
defense lawyer, Andrea Lyon, a Cook
county public defender, Joe
Guastaferro, a Chicago actor and
director, and public advocates from
across the state.

During the 4 days of training, the
participants practiced each aspect
of a criminal trials Each exercise
was preceded by a lecture on the
topic and followed with a
demonstration by a faculty member.
Through the help of Professor Bob
Fraas of EKU we had students In the
Forensic Sc!ence Program play the
role of our expert hair analysts.
Actors from EKU and Berea College
and people from the Richmond
community played the roles of
jurors, the defendant, the victims,
and police officers.

Charlie Coy, a founding board
member of the Kentucky Association
of Criminal Defense Lawyers, spoke
at. the banquet on the work we do.
His words follow:

Some of the things that I’ve
thought about through the last 3
days is that how wonderful It would
have been had I had the opportunity
that many of you are getting that
have just been admitted to practice
law. When I got out of law school
I didn’t think anybody cared but my
wife and I wasn’t sure about her
because she had a job. And so I
think that if you don’t accomplish
anything else by being here, you’ll
know that there are some other
people who appreciate the fact that
you are a lawyer.

Of course, being a lawyer isn’t too
great. We’ve got our Chicago guest
and the great Chicago poet had this
to say: "Why does a hearse horse

snicker when theyre carrying a
lawyer out?" And then Ben Franklin
said in Poor Richard’s Almanac,

k "necessity knows no laws. Some
attorneys know the same." I think
that is probably what this whole
program is about. Knowing rather
than being like those who, like I
said, didn’t know no law.

There are those people who look
down on people who do criminal
defense work. Everybody in this
room knows that. Let me tell you,
there is great merit in this idea
of liberty’s last champion. And if
you think that you are not doing
something important then you ought
not to be here.

Joe Guastaferro said the other day
in talking about commitment, if
you’re not committed to what you’re
doing, if this is Just a Job. with
you, quit now because you’re In the
wrong career, you ought to be doing
something else.

Everybody here has talked the last
3 days about how their part Is the
most Important part of a trial.
Well you know the truth of the
matter is that everyone of them
recognize that the most important
part of any trial is that defendant
that you represent. Everybody
talks about how you are going to
humanize him. Well he or she
better be human to you from the
outset because youre all that
stands between him or her and the
penitentiary.

I

-
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properly, that we need to learn to here because you’re being exposed

god,
that
and
now.
do.

Those people in our society who

thInk that thers no chance we
could ever be a country like Russia
are just crazy. Because the only
difference, I submit to you,
between us and them is us. That’s
important! And that’s something
that necessitates or requires and
mandates commitment on our part.
If you think that this wouldn’t be
a police state If the police could
call the shots the ccu55

attorney’s is all that stands
between him and a police state. My

there’s nothing in the world
they like as well as being god
some of them think they are

So it is important what we

Something else has been said here.
Jay Barrett and Andrea Lyon talked
about the importance of preparing
the witness. Everybody talks about
preparations and it can not be said
too many times. When I think back
o and harken back to New Testament
times when the apostle Paul wrote
to the young gospel preacher
Timothy: "study to show thyself
approved unto God. A workman that
noedth not to be ashamed, rightly
dividing the word of truth." it’s
just a very simple thing what Paul
was saying to Timothy: Study; get
yourself ready; be prepared. I
remember when I was 12 years old I
was in the Boy Scouts. The old
motto, be prepared. And we’re told
that all through our lives. Yet,
there5 times when we miss that
point. And I think that we make a
bad mistake when we do miss this
point because after all a trial is
preparation and use of techniques.
That’s all It is.

Sure we’ve all got different
personalities. One of the things
that you’re being encouraged here
to do Is to learn your own style.
Everybody has to seek his own
style. Someone else said though, I
think very appropriately and very

make our personalities fit

sometimes the wItnesses we’re
dealing with in order to talk in
their language. Become a
chameleon, if you will, with
respect to our being able to
communicate with them and seeing
them in terms of a Jury.

C.K. Chesterton said, "the horrible
thing about all iegai officials,
even the best, about all the
judges, magistrates, detectives and
policemen, is not that they are
wicked, some are good, not that
they are stupid, several of them
are quite intelligent, it’s simply
that they’ve gotten used to it."
It’s simply that they’ve gotten
used to itl And you know if you
all aren’t careful, we get used to
it too. Getting used to it Is when
we lose that commitment that we
need In order to effectively
represent a client. Because the
law Is but words and paper without
the hands and souls of man.

I want also to talk about the
Kentucky Association of Criminal
Defense Lawyers. We want you to be
a member of the Kentucky
Association of Criminal Defense
Lawyers. t5 very important to us
that you be associated in that
work.

Let me tell you, you’ve got the
finest program in the world. What

I said at the outset with respect
to what I feel about beginning is
absolutely true. Those of you who
are launching yourselves on a
career are making a great beginning

to some very outstanding people.
And so I say to you, the law, it
has honored us, now let us honor
It. Thank you.

Charlie Coy
Coy, Coy, Gilbert
212 North Second Street
Richmond, Kentucky 40475

Charlie has expressed it well,
criminai defense lawyers are indeed
liberty’s last champion. Hope
fully, armed with the best skills,
knowledge and attitude, we will be
up to the immense thai lenge.

Thanks to those who made this
training effort a success.

Ed Monahan
Director of Training

Deaver can cite
alcohol battles
as legal defense
Associated Press

Former presidential aide Mi
chael K. Deaver’s repeated treat
ment for alcoholism can be raised
as a defenseto chargeshe lied in
sworntestimonyabouthis lobbying
business,ajudgeruled yesterdayin
Washington.

At a pretrial hearing,U.S. Dis.
trict Judge Thomas Penfleld Jack.
sonrejecteda prosecutionmotion to
exclude expert testimony that
Deaver’s mental condition and
memory were impaired when he
wa-s questioned last year by a
federal grand jury and a House
subcommittee.

Deaver is charged with lying
when questionedabout allegations
that he violated ethics laws by
contacting former administration
colleaguesfor his lobbying clients.

Lexington Herald Leader, 8/12/87
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Eggertcont. from p. 2

but Rob’s real interest outside
ofthe law is the Los Angeles
Dodgers. Rob is an avid Dodger fan
who not only sports a Dodger
jacket most of the time but travels
to Vero Beach every year to watch

the Dodgers in spring training, it
Is believed that Rob’s secret
ambition is to replace Tommy
Lassorda as Dodger manager. Rob,
himself, is a fine athlete as
evidenced by the fact that he Is

considered to be one of the better
amateur tennis players in
Louisville. To really get away from
it all, however, for the past few
years Rob has vacationed in the
woods of Minnesota and Canada where
he Is reported to practice both
bird and moose calls and study the
habits of bears.

it is hard to sum up such a differ
ent and complex man as Rob Eggert
in a few words. However, he is
probably best described as a "Pub
lic Defender’s idea of a true
Public Defender."

Frank Jewell
Louisville Public Defender
502 625-3800

The Advocate
Departmentof Public Advocacy
151 Elkhorn Court
Frankfort, Kentucky 40601

FUTURE
SEMINARS

16TH ANNUAL DPA
SEMINAR

June 5 - 7, 1988
QualityInn Riverfronf
Covington

MORE INFORMATION

For more information about
seminars,contact:

Ed Monahan
502 564-5258
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