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JOHN ROGERS (shown here with his wife, Edna)
RETIRES AS DPA INVESTIGATOR

“Those of us who worked closely with John in the investigation and preparation of trial cases relied on his expertise in
investigation as well as his insight into how to deal with people in this area particularly. The Paducah Office was enriched
by John's presence because, in addition to his competence and professionalism, John Rogers was, and is, a gentleman.
I think John T. Rogers is a sterling example of the spirit of zealous and effective advocacy because he consistently went
that extra step if to do so would be of benefit to the client or to that client’s attorney”

Charlotte Scott

Assistant Public Advocate

Paducah

Imprisonment
Preliminary Parole Revocation Hearings
Battered Women Defendants
Using Kentucky’s Constitution
The Difficulties of Death



The Advocate Features

The Department of Public Advocacy
lost a2 most valued employee when
John T, Rogers, Western Region
Investigation Coordinator, retired
on July 31, 1987,

John came to the Department in
1974, serving as one of only five
Investigators for the whole state,
after having worked with the Padu-
cah - Police Auxiliary -and the
McCracken County-Sheriff's Office,
He was sheriff from 1970 to 1974,

At first, John covered an investi-
gative district of nearly one~third
of the state, He prepared literal-
ly hundreds of cases for trial in
McCracken and neighboring countiles,
From 1979 unti! hls retirement, he
served as Western Regional Coordi-
nator and supervised three other
investigators, while maintalning a
large Investigative district, John
helped define DPA Investigators as
creative and persistent profession-
als, DPA Investigators are respec-
ted today, in part due to the many
successes John had,

Those who worked with John knew him
to be a persistent Investigator,
who always had his cases ready for
court, while findling time to super-
vise other investigators, and ready
to make suggestions to speed up or
improve  casework, Despite the
pressure of too many cases and too
little time, John was always a
gentleman -- polite, quick +to
notice detalls, Intelligent, and
persistent,

Paul }saacs in response to John's
letter of resignation, by letter
dated July 17, 1987 said, "The

services that you have provided to
our cllents, the poor and disadvan-
taged, has been Immeasurable, The
quality and dedication of your work
insured that our clients got the
best possible investigative ser-
vices avallable, The Department of
Public Advocacy can never. adequate-
ly compensate you for the long
hours that you have provided to the
Department, We will miss you, We
will miss your dedication, We will
miss your enthusiasm and our cli-

ents will miss your services.
However, we want to wish you a
relaxed and pleasant  retirement

that allows you to spend more time
with your family and to collect as
many trophy size fish as the waters
you fish will yleld,"

Other than Edna, his wife of many
years, John's great love was fish-
ing. He even scouted good fishing
spots by dlagraming channels,
stumps, and ledges when lake waters
were at low winter pool,

During the November 1987 investi-
gator's training seminar, Dave
Stewart, investigative Branch
Coordinator, presented John a
plaque containing his 1,0, Badge
and the Inscription, "May the fish
bite each day of your retirement
and may you and Edna have nothing
but the best," We truly hope John
and Edna enjoy many golden years,
Keep smiling, John!

Lawrence P, Rapp, Sr.
Investigator, Sr,

3600 Eastmeadow Court
Loulsville, Kentucky 40253
(502) 933-2527

John T. Rogers

When | started to work for DPA in
1974, It took but one meeting with
John for me to realize that he was
dedicated to his work, Thirteen
years and many meetings later the
dedication was even sfronger, John
was an Inspiration to those of us
that were fortunate enough to work
with him, not that standing 6'5"
had anything to do with It but John
was one that we looked up to, He
worked long, hard hours, He worked
waokends and holidays yet he never
complained, He worked these long
hours because he believed in the
system, His case load was tremen-
dous and driving 200 miles to get
home after a hard days work was not
unusual,

John has also been a very close and
loyal friend, We have fished to-
gether on numerous occasions and
even though John could never beat
me catching fish, once again he
never complained because he was
dedicated., Well, maybe { would let
him win occaslonally, just so he
would invite me back,

Our famillies also became close,
Visits were not often enough but
when they were possiple, they were
rememberd affectlionately,

Though John has now retired, his
contribution to the Department will
long be remembered, and his friend-
ship everlasting,

David L, Stewart
Investigator Manager
Frankfort, Kentucky
(502) 564-3765

.
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West's Review

A Review of the Published Opinions of the

Kentucky Supreme Court
Kentucky Court of Appeals

United States Supreme Court

Kentucky Court of
vAppeal

CONTINUANCE BASED ON WiTH-
HOLDING DISCOVERY
Stump v, Commonweaith
34 K.L.,S. 14 at 8
(November 20, 1987)

Stump was convicted of sexual
abuse, Prior to trial, his motion
for discovery of exculpatory evi-
dence, Including evlidence which
would reflect on the child witness'
credibility, was sustained, After
some months passed without compli-
ance, the defense obtalned an order
directing the commonwealth to
respond In 14 days under pain of
dismissal, Two months later the
trial court agaln ordered the
commonwealth to respond on pain of
contempt, At this point the com-
monweaith advised the defense that
the complaining witness had seen a
therapist and that the therapist's
records had been subpoenaed, Three
months later, on the day of ftrilal,

the commonwealth sent for the
records and admitted that the
records had, in fact, never been

subpoenaed, The records disclosed
that the victim had experienced an
eplleptic selzure four months
before the alleged abuse, which
could affect her memory, and that
the victim denied that the allieged
abuse had affected her, which, the
defense argued, suggested that
abuse never occurred, Defense
motion for a one-day continuance to
evaluate this evidence was denied.

‘cords: "We

The Court of Appeal!s held that the
trial court abused its discretion
in view of "the pattern of behavior
of the commonwealth's attorney

“calculated to mislead the appellant

and deprive him of access to mater-
fal containing potentially exculpa-
tory material," The "’ Court was
unpersuaded by the commonwealth's
argument ~.that ‘appellant could
himself . have subpoenaed the re-
believe appellant's
counsel could reasonably expect the
court to enforce its orders and
should not be faulted for not
attempting to secure the records
himsel f,"

DEFENDANT'S PRESENCE
Marshall v, Commonwealth
34 K.L.S. 15 at 4
(December 4, 1987),

In thls case, the Court held that
the defendant was denled a fair
trial when the frial court gave the
jury an Allen charge out of fthe
defendant's presence, The Court
held +hat reversal was required
under RCr 8,28(1) which provides
that "[tlhe defendant shall be
present at every critical stage of
the trial..." Judge Wilhoit dis-
sented,

Kentucky Supreme
Court

JURISDICTION OF COURT OF APPEALS
Shepherd_g;_Commonvealfh
Commonwealth v. Shepherd

Jones v, Commonwealth

Linda K. West

34 K,L.S, 13 at 13
(November 5, 1987)

The Court announced its Intention
to no longer transfer from the
Court of Appeals to the Supreme
Court appeals Involving a sentence
of 20 years or more which are
erronsously perfected to the Court
of Appeals, Under Kentucky Consti-
tutlon Section 110(2)(b) the Ken-
tucky Supreme Court has exclusive
jurisdiction of such appeals. The
Court stated that in the future It
might refuse to grant a fransfer
which would leave the Court ¢
Appeals no optlon but to dismis. -
for lack of jurisdiction, A motion
for belated appeal to the Kentucky
Supreme Court would fthen be neces-
sary before the appeal could be
properly perfected, The Court also
noted that In such a situation
sanctlions against the "“offending
counsel™ might be in order,

DOUBLE JEOPARDY-SECOND DEGREE
ASSAULT AND FIRST DEGREE RIOT
Commonweaith v, Cook
34 K.L.S,. 13 at 10
(November 5, 1987)

The Court of Appeals reversed
Cook's conviction of first degree
riot on the grounds that the same
physical injury was used to sustaln
the riot conviction as the assault

conviction, The Kentucky Supreme
Court reversed the Court of
Appeals,

Cook participated in a disorg

while an Inmate at Norfhpolnf#



Training Center, Cook's assault
conviction was based on his act of
striking a guard during the dis-
order, resulting in physlcal in-
jury. Injuries were also sustained
by other inmates and guards during
the disorder, The Court held that
these other Injuries were suffi-
cient proof of the element of first
degree rlot which requires injury
to a nonparticipant, Thus, Cook's
riot conviction did not depend on
the speclflc injury directly caused
by him, The Court concluded that
there was no double jeopardy viola-
tion,

DOUBLE JEOPARDY -~ MISTRIAL
JUSTIFIED BY MANIFEST NECESSITY
Chapman v, Richardson
34 K.L.S. 14 at 10
(November 25, 1987)

The trial court declared a mistrial
at Chapman's assault +trial when
defense counse! asked a prosecution
witness if he had not been Indicted

“on drug charges, Chapman subse-
quently sought a writ of prohibi-
tion against further prosecution on
the grounds that the mistrial was
not manifestly necessary and thus
further prosecution was barred,
See KRS 505.030(4) (b).

The Court first noted that Chep-
man's cross-examination was Man
attempt to unfalrly prejudice the
Jury® since the same prosecution
witness had gliven lIdentical testi-
mony at earller proceedings prlior
to being indicated for drug offen-
ses, The Court then held that the
trial court did not abuse Iits
discretion In declaring a mistrial
tnasmuch as "[tlhe trial court Is
on the scene observing the witnes-
ses and the Jury and is aware of
the mores of the community,"

DEFENSE RIGHT TO PSI REPORT
Commonwealth v, Bush
34 K.L.S. 14 at 10
(November 25, 1987)

In Bush v, Commonwealth, 34 K,L.S.
2 at 6 (January 30, 1987) the Court
of Appeals held that a defendant is
entitled to an actual copy of a
presentence Investigation report
prepared in his case, The Kentucky
Supreme Court reversed this deci-
slon, The Court reasoned that KRS
532.050(4) requires the defendant
to be advised of the contents of
the report but does not require
that he be provided with the report
because of the need to protect
confidential sources of informa-
tion., However, the Court did hold
that pursuant to the provision of
KRS 532,050(4) guaranteeing the
defendant a "falr opportunity" fto
controvert the report, Bush was
entitled to the benefit of the
statute where he had waived the PS|
at sentencing but a PS| was never-
theless performed and a report
provided to Corrections,

CONSPIRACY TO PROMOTE GAMBLING-
OVERT ACT/MERGER
Commonwealth v, Speakes
34 K,L.S, 14 at 11
(November 25, 1987)

In this case, the Court held that
the "overt act" necessary to sup-
port Speakes conspiracy conviction
could be established by conduct
constituting commission of the
substantive offense, The Court
also held that the offenses of
consplracy to promote gambling (a
felony) and promoting gambling in
the second degree (a misdemeanor)
do not merge, The Court clited KRS
506,110(2) as the baslis for Its
declislion and also relied on lang-
uage in the Commentary To KRS
528,040 suggesting that consblracy
to promote gambling may be punished
more severely than the actual
substantive offense In recognition
of Its purpose of "reaching organ-
lzed gambiers of the syndicate" who
"hire others to conduct thelr
bookmaking activities,"

DUl - SUBSEQUENT CONVICTIONS
Divislon of Driver
Licensing v. Bergmann
34 KoLoS, 14 at 14
(November 25, 1987)

In this case, the Court held that
an individual convicted of DUl Is
not entitled to an evidentiary
hearing prior to revocation of his
driver's llcense by the Transparta-
tion Cabinet. KRS 189A,010 pro-
vides for a single offense of DUI
and sets out criminal penalties
consisting of jail time and/or
fines which Increase In severity
based on a record of previous
convictions, KRS 289A,070 addi-
tionally provides mandatory perlods
of license revocation for each
of fense, However, "license revoca-
tion is not a punishment but a
cautionary measure to protect the
safety ot the public," Revocation
Is effected by the Transportation
Cabinet following its recelpt of
the record of conviction, At that
point, Iin the Court's view "“there
would be no issue of fact to be
determined in revoking the license"
and thus no right to a hearing,
The driver s entitled only to an
opportunity to correct any clericat
errors,

SENTENCING=JURY RECOMMENDATION
Dotson v. Commonwealth
34 K,L.S, 14 at 16
(November 25, 1987)

The Court upheld the action of a
trial judge who rejected a jury
recommendation that Dotson be
sentenced to concurrent terms for
his convictions of robbery and
kidnappling, The Court held that
aithough KRS 532,055(2) provides
that the jury shall determine
penalty and "shall recommend whe-
ther the sentences shall be served
concurrently or consecutively" the
trial court Iis not bound by the
recommendation, Justices Lelbson
and Lambert dissented,



MARITAL PRIVILEGE/
HEARSAY/CLOSING ARGUMENT
Estes v, Commonwealth
34 KoL,S. 15 at 13
(December 17, 1987)

The Court In this case held that
Estes' conviction must be reversed
based on the erroneous admission
into evidence of his wife's out-
of-court statement to a police
officer regarding Estes' conduct on
the night of the offense, The wife
herself avolding testifying by
Invoking her privitege under KRS
421,210¢1) -to refuse to testify
against her husband, The unavall-

ability of the wife's testimony due

to her Invocation of the privilege
did not permit Introduction of her
statement under Jett v, Common-
wealth, Ky,, 436 S.W.2d 783 (1969),
See Commonwealth v, Brown, Ky,, 619
S.W.2d 699 (1981), The Court
additionally held that the offi-
cer's testimony as to the wife's
out-of-court statement was hearsay,
The Court declined to approve
admission of the hearsay by applli-
cation of the federal "residual
hearsay" exception to the hearsay
rule, See Federal Rule of Evidence
840(b) (5),

The Court held that it was proper
to lIntroduce the dying victim's

statement to Estes' wife and he-
response under the dying declar
tion and excited utterance excep~
tions to the hearsay rule,

Finally, the Court held that the
prosecutor's closing argument
demanding a conviction based on

Biblical references, and urging the
jury to put themselves In the shoes
of the victim's family, was Iim-
proper,

Linda West

Assistant Public Advocate
Appel late Section
Frankfort, Kentucky

(502) 564-8006
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Post-Conviction

Law and Comment

PRELIMINARY PAROLE REVOCATION
HEARINGS

HISTORY OF THE PROCESS

In order to fully understand the
nature and purpose of the Prelimi-
nary Parole Revocation Hearing it
Is first necessary to take a his-
torical look at the parole revoca-
tion process, Prior to 1972 +that
process was quite summary in na-
ture, A parole officer who felt
that a parolee had violated his or
her parole could take that parolee
Into custody and submit a written

report to the Kentucky Parole
Board, which wouid then, on the
basis of that report, decide

whether to return the parolee to
the Institution as a parole viola-
tor, |f the parolee was returned
(and a great majority were) he then
appeared before the Board for an
Interview on the propriety of his
re-release,

The .parclee did not have the oppor-
tunity to challenge the factual
basis upon which revocation was
being based and might not even been
aware of +the reasons for such

action, The only opportunity +to
chatlienge the factual or legal
basis upon which revocation was

based, to offer any explanation of
his or her conduct or attempt to
show why their parole should not be
revoked came when they appeared
before the Parole Board after being

returned many miles to a state
correctional facility and after a
pertod of Iincarceration awaiting

the Board's decision and return,

MORRISSEY V, BREWER

Not surprisingly, the United States
Supreme Court In the landmark case

of Morrissey v, Brewer, 408 U,S,
471, 92 S.Ct, 2593, 33 L.,Ed.2d 484
(1972) determined that this situa-
tion was untenable and held - that
parole could not be revoked without
certaln procedural safeguards, The
Court rejected the outdated dist-
inction between "privileges" and
"rights" and relled on precedent
which held that "Whether any proce-
dural protections are due depends
on the extent to which an Individ-
ual will be 'condemned to suffer
grievous loss'" Morrissey, ld, at
481 citing Joint Anti-Facist Refu-
gee Committee v. McGrath, 341 U.S.
123, 71 S,Ct, 624, 95 L,Ed. 817
(1351), The Court further found
that whiie parole revocation does
not deprive an Individual of the
absolute |lberty to which every
citizen Is entitled it does deprive
him or her of the "conditional
|iberty" a parolee enjoys dependent
upon the observance of the parole
restrictions,

The Court in Morrissey went on to
recognize the discretionary aspect
of parole revocation and the
state's overwhelming Inferest |in
being able to return parole viola-
tors to prison without the burden
of an adversary criminal trial, The
Court further noted that the state
however has no intersest in inadequ-
ately informed decisions, Balancing
and accommodating thess two In-
terests in Tourt held that parole

Keith Hércﬁson

could not be revoked without a
hearing process at which certain
procedural safeguards were ob-
served, but also held that by no
means was the parolee entitled to

the "full panoply of rights" due a
criminal defendant in a criminal
trial, The Court mandated Man
informal hearing structured *to

assure that the exerclse of discre-
tion will be informed by an accu-
rate knowledge of the parolee's
behavior." Morrlissey, supra at 484,

TWO-STEP HEARING PROCESS

The Court In Morrissey mandated
that before parole could be revoked
a two step hearing process must be
followed, A prellminary hearing
must be conducted at or reascnably
near the place of the alleged
violations as promptly as conven-
fent after arrest, A final hearing,
which can be conducted after the
parolee's return to a state correc-
tional faclility must e conducted
to determine what final action is
to be taken,

MINIMAL SAFEGUARDS
The Court In Morrissey, supra at
489, further set forth "“a faundry
list" of minimal! procedural safe-
guards which must be provided to
the parolee at his hearing, The
safeguards are as follows:

(a) written notice of the claimed
violatlons of parole;



(b) disclosure to the parolee of
evidence against him;

(¢) the opportunity to be heard in
person and to present witnes-
ses and documentary evidence;

(d) the right to confront and
cross-examine adverse witnes-
ses (unless the hearing offi-
cer specifically flinds good
cause for not allowing con-
frontation;

(e) a "neutral and detached" hear-
ing body such as a traditional
parole board, members of which
need not be Judicial officers

“or lawyers; and

(f) a written statement by the

’ fact finders as to the evi-
dence relled on and the rea-
sons for revoking parole,

The Court went on to polnt out that
while these procedural! rights must
be safeguarded, the parole revoca-
tion hearing Is a "narrow Iinquiry"
and "should be flexible enough to
consider evidence Including Ilet-
ters, affidavits and other material
that would not be admissible in an
adversary criminal trial," Morris-
sey, supra at 489, Most of these
safequards are self-explanatory,
however some requlire further expla-
nation,

GAGNON V, SCARPELLI

It should also be noted at this
point that the Supreme Court,
shortly after deciding Morrissey,
decided Gagnon v. Scarpelli, 41t
u.s. 778, 93 s,Cct, 1756, 36 L,Ed.2d
656 (1973) which involved the Issue
of what due process requirements
must be met prior to the revocation
of probation, The Court held that
the due process requlreménfs for
probation revocation are Iidentical
to the due process requirements for

parole revocation (cf, Murphy v,

Commonwealth,, 551 S.W.2d 838
[Ct.App.Ky. 1977]1 holding that two
separate hearings are not re-

quired,) Therefore parole revoca-
tion and probation revocation cases
are used interchangeably In thls
survey of the law applicable to
parole revocation,

DISCLOSURE OF EVIDENCE

While Morrlssey requires "disclo-
sure to the paroclee of evidence
agalnst him" it is quite clear that
the Court was referring to the
disclosure of such evidence during
the <course of the prelimlinary
hearing and not before, There Is no
known authority for the discovery
ot evidence prior to a preliminary
revocation hearing. It is apparent
that the Court in requiring disclo-
sure was attempting to remedy the
situation of a parolee's parole
belng revoked based upon confiden-
t1al reports which he was never
allowed to see or refute, One of
the main purposes of the hearing
process Is to advise the parolee of
why revocation Is being sought and
the preliminary parole revocation
hearing Is (Itseilf somewhat of a
discovery phase for latter proceed-
ings.

CONFRONTATION AND CROSS~EXAMINATION

Morrissey also requires "the right
to confront and cross-examine
adverse witnesses," The Court also
pointed out that the right was not
absolute and could be disallowed
for "good cause," The scenario that
the Court in Morrissey envisioned
was where adverse Information was
received from an Informant who
would be subjected to a "risk of
harm 1if his Ildentity was dis-
closed," In such cases the Court
provided that such evidence could
be used for revocation without the
Informant being made avalilable for
confrontation, and apparently

without even his Identity beling
disclosed, |t must be noted that |

the several years this writer has
been conducting prellminary parole
revocation hearings +this exact
situation has never arlisen and
therefore the need for a ruling In
such a situation has never arisen,

There are however various other
contexts In which a confrontation
issue will arise, Subsequent cases
have set forth the factors which
need to be considered in determin-
Ing whether "good cause" exists to
deny confrontation, The courts
recognize two factors which must be
glven consideration In this regard,
They are the unavailabliity of the
witness for live testimony, or the
practical inconvenience of obtain-
ing the presence of the witness and
the rellability of the evidence
proposed,

Taking these two factors Into

consideration the Supreme Court ¢
Washington in State v, Nelson, 69/
P.2d 579 (1985) found that revoca-
t+ion could be based upon the writ-
ten reports of a mental health
facility without the preparers of
those reports belng present for
llve testimony since the reports
were "demonstrably rellable" and a
great deal of expense and difficul-
ty would be encountered to make
such mental health professionals
available for testimony. Likewise
the results of drug tests have been
found to be admissible without live
testimony, United States v. Penn.,
721 F.,2d 762 (11th Cir, 1983),
Other cases in which a finding of
"good cause" to deny confrontation
has been wupheld Include Unlted
States v. Burkhaliter, 588 F,2d 604

(8+h Cir, 1978)(letters from voca-
tional school Instructors and case
workers); United States v, Miller,
514 F,2d 41 (9th Cir, 1975) (state
probation reports and court tiles)

and State v, Belcher, 535 P.2d 12

(Ariz, 1975) (letter from drug
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treatment staff), in addition, the
Kentucky Court of Appeals In Mar-
shal | v, Commonwealth, Ky,App., 638
S.W.2d 288 (1982) held that a
letter from the staff of a drug
treatment program, which the Court
found +o be Iinherently rellable,
was admissible in a probation
hearing where the author of the
letter was out-of-state and there-
fore obviously outside the Court's
Jurlsdiction,

NEUTRAL DECIDER

Another right guaranteed In Morrls-
sey is the right to have the revo-

catlon hearing conducted by a
meutral and detached hearing
body." The minimum constitutional

requirement is that the hearing be-

conducted by someone other than the
Parole Officer supervising the
parolee or Investigating the al-
leged violations, And In fact for

many years preliminary parole
revocation hearings {n Kentucky
were conducted by other Parole
Offlcers (usually a more senlor

offlcer) with little or no legal
tralning, Some states still use
this system and those that do have
specifically designated hearing
officers generally do not require
them to be attorneys,

In 1978 the General Assembly en-
acted KRS 439,341 requiring that
the preliminary revocation hearing
be conducted by persons who are
attorneys admitted to practice in

Kentucky. (The working title of
those persons has since been
changed to Administrative Law
Judge). The most signlficant part

of that statute is that it shifted
the hearing from the control of the
Corrections Cabinet, which is
responsible for the enforcement
aspects of parole supervision, to
the Parole Board, which under KRS
439,320 Is a part of the Correc-
tions Cabinet for administrative

purposes only, Hence the Correc-

t+ions Cabinet exerts no supervisory
control over the decislions made by
the Board or its Administrative Law
Judges, This is a tremendous im-
provement over and above the mini-
mal constitutional requirement set

torth in Morrissey.

REVOCATION HEARING VS. TRIAL

di sﬂ'ncf differences
revocation

Due to the
between the parole
hearing and a criminal proceeding,
the strategy decisions made by
defense counsel in the former will
differ significantly from those
with which counsel is accustomed to
dealing, In approaching a parole
revocation proceeding it must be
remembered that evidence generatly
excluded from a criminal jury trial
may be admitted and utilized in a
preliminary parole revocation hear-

ing. See, e.g,, Marshall, supra,
The exclusionary rule generally
will not be applicable in the

parole revocation hearing, Tiryung
Ve Commonwealth, Ky «APPs » 717
S.W.2d 503 (1986) and United States
v. Farmer, 512 F,2d 160 (6th Cir,
1975), Additionally, the linsanity
defense is not available to the
alleged parole viotator, Steinberg
Vv, Police Court of Albany, New
York, 610 F.2d 449 (6th Cir. 1979)
(The law on Incompetency is however
not so well defined.,) The parolee
cannot relitigate matters already
adjudicated in other forums (i.e.
new criminal convictions) or col-
laterally attack new convictions in
the revocation hearing. MaclLaughlin
Vo Commonwealth, Ky.APpe, n7
S.W.2d 506 (1986) and Moss V.

Patterson, 555 F.2d 137 (6th Cir.
1977), 1t is also fairly well
settled that the glving of Miranda
warnings fs not a prerequisite to
the admission of statements made by

a parolee, Childers v, Common-
wealth, Ky.App., 593 S.W.2d 80
(1980),

Another aspect in which the revoca-
tion hearing significantly differs
from the criminal trial is that no
specific mental state [s generally
required fo prove a parole viola-
tlon, Hawkins v, Penn, Board of
Probation and Parole, 490 A,2d 942
(Commonw, Ct. Pa, 1985) and People
Vo Allegri,487 N,E.2d 606 (Il
1985), Hence the possibility of
galning a dismissal or a "lesser
Included of fense™ by showing a less

culpable mental state Is not a
viable strategy. However - this
should 1In no way suggest that

arguing In support of a finding of
a lesser or non-existent culpable
mental state should not be under-
taken since such a flinding cer-
talnly Is a mitigating factor which
should be given considerable weight
in the decision concerning the
disposition of a parole violation
case, Steinberg, supra,

NEW CRIMINAL CONDUCT

There are a couple of further
points that must be considered in
approaching a parole revocation
case, Firstly, the Parole Board
presently adheres to a policy of
not conslidering revocation of
parole based solely upon new crimi-
nal conduct uniess and until the
parolee is convicted of an offense
in a Court of Law, The one excep-
tion to this policy Is that the
Board will consider revocation for
new criminal conduct if the offense
Is personally witnessed by the
Probation and Parole Officer,
Instances of this are rare, but do
occur, |+ must be recognized that
this policy does not prevent the



Parole Officer from proceeding with
a revocatlon action based upon an
allegation of a technical violation
(l.e, based upon one of the Condi-
tions of Parole or Supervisor)
merely - because that violation was
detected during the course of the
investigation of new criminal
conduct. Therefore a parolee ar-
rested, but not convicted, of DUI
or Alcohot Intoxication may have
his parole revoked for the techni-
cal violation of using alcoholic
beverages or a parolee discovered
to be In possession -of a deadly
weapon and so charged by police,
might still be held in violation of

his parole for violating the Condi-"

tion of Parole which prohibits the
"~ possession of a weapon, Obvtéusly
however, the mere fact that the
arrest occurred Is not sufficlent
to prove the violation,

MITIGATION

" Additionally, the parolee has the
right to submit mitigation evidence
and have such evlidence - considered
by the tinal decision making autho-
rity. Preston v, Piggman, 496 F.2d
270 (6th Cir, 1974), Mitigation
type evidence generally s evldence
concerning why and wunder what
circumstances the parolee committed
the alleged violation and/or other
evidence tending to show why the
paroles's parole should not be
revoked, Examples of such evidence
would be the availabllity of a
suitable and stable home placement,
a good work history, and/or a
potential for continued emptoyment,
the completion or availability of
sultable tfreatment program and/or
the avallability of an Increased
tevel of supervision, A past his-
tory of compliance with parole
conditions, if sustalned for a
period of time, would also be an
important plece of mitigation
evidence,

while defense counsel certainly
owes a duty to his or her client to
see that the procedural safeguards
of Morrissey and its progeny are
adhered to and to see that the
client's side of any factual dis-
putes is fully and completely
articulated, the right to present
mitigation evidence is certalnly a
right which should not be over-
looked in planning a defense strat-
egy particular in those cases where

all procedural safeguards are
foltowed and the violation |Is
clearly provable and factually

undisputed,
NONWARRANT CASE

In the "non-warrant" type of case a

‘Parole Offlcer who feels that a

parolee Is In violation of his
parole beglns the process by ar-
resting the parolee - (see KRS
439,430 which provides for the
arrest of suspected parole viola-
tors, but certainly does not re-
quire an arrest to be made) and
scheduling a preliminary hearing by
the service of a document entitled
"Notice of Preliminary = Hearing"
which sets forth the charges
against the parolee, The prelimi-
nary hearling Is conducted as sche-

duled by the Notice, The maln
purpose of thils hearing Iis *tTo
determine whether there is "proba-

ble cause" to belleve that the
parolee has committed an act or
omission which is In violation of
the conditions of his or her re-
lease. This hearing is retrospec~
tive In nature, l.e. this hearing
Is to determine what the parolee
has done (or failed to do) and
whether, as a matter of law (or
more accurately as a matter of
wcondition") this Is a violation of
parole, (See Steinberg, supra at
452 tor an excellent discussion of
the relative functions of the
preliminary and final revocation
hearings), i{f a finding of probable
cause Is made as to any of the
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violations contained in the Notice
of Preliminary Hearing then th
case will be referred on to the
Kentucky Parole Board for further
consideration and the Board's
decislon (made by majority vote) as
t+o what should be done about any
violatlions found +to have been
committed, |f the Board feels that
the violations are serious enough
for further conslideration, they
will 1issue a Parole Violation
Warrant for the return of the
paroles to a state correctional
facllity, where he will be provided
with a final revocatlion hearing,
conducted by the Board,

WARRANT CASES

The second type of case Is the
"warrant! case which Involves a
situation wherée the Board's Parole
Violation Warrant has been [ssued
prior to the Preliminary Hearing
being conducted, Thls procedure Is
authorized by KRS 439,430 and 50°
KAR 1:020 (1)(1) and is utilized 1.
those cases where [t appears that
the parolee has violated his parole
by absconding from Parole Super-
vision (l,e, concealing thelr
whereabouts such that the Parole
Officers Is unable to locate and
supervise them), The warrant Is
issued by majority vote based upon
an affidavit from the Parole Offic~
er setting forth his or her bellef
that the parolee has so violated
their parole, That warrant is then
put on file with NCIC and when the
paroiee is apprehended he or she is

returned to Kentucky for his or her

prelimlinary revocation hearing, The
preliminary hearing will be con-
ducted in the same manner as In the
"non-warrant" case except that,
upon a finding of probable cause,
an additional determination will be
made by the Administrative Law
Judge as to whether that probable
cause existed when the Board issued
the Parole Viotation Warrant, |f i
did, then the parolee will be

~ .



© the final

returned to a state correctional
faciiity for further proceedings
without any Intervening Board
review,

FINDINGS & CONCLUSIONS

In either type case the Administra-
tive Law Judge will write a deci-
ston which Includes a "Findings of
Facts" and "Conclusions of Law" for
submission to the Parole Board, In
the non-warrant case this document
(along with other records in the
parolee's Correction Cablnet file)
will be wutilized +o determine
whether +the parolee should be
returned to the Institutlon for a
final revocation hearing.

MITIGATION FINDINGS

The written decision of the Admini-
strative Law Judge will also con-
tain a section entitled "Mitiga-
tlon" which, surprisingly enough,
contains findings on the evidence
produced tending to mitigate the
parolee's conduct, In the non~
warrant case the findings contalned
in this section of the Administra-
tive Law Judge's written decision
may be Instrumental in persuading
the Board not to return the alleged
parole violator to prison,

Even though In the "warrant" case,
the parolee must be returned to
prison for a final  hearing If
probable cause is found, the Miti-
gation section of the written
decision may be extremely helpful
in persuading the Board to relin-
state the parolee to parole or glve
a shorter deferment that might
otherwise be given, Even in, "war-
rant" type cases producing this
evidence at the preliminary hear-
Ing, as opposed to walting unti|
revocation hearing, may
be advisable In that the parolee
has the opportunity to gather and

Offlicer requests that

present this evidence while It Is
fresh and still available and with
the help of local counsel, Addi-
tionally, the fact that findings In
mitigation are made in an adversar-
fal setting (rather than the non-
adversarial setting of the final
revocation hearing) may tend to add
credibility to this information,

NONREFERRAL TO BOARD

Defense counsel must also be aware
that there Is one instance in which
the parole revocation case will not
be referred to the Parole Board
even though probable cause Is
established to believe that the
alleged violation has been commit-
ted,
leniency be
given the parolee, In such cases,
if sufficlent supporting evidence
for that motion is presented, the
Administrative Law Judge has been
empowered by the Parole Board to
grant the officer's request and
return the parolee to supervision,
possibly with the addition of
parole conditions designed to cor-
rect whatever problems the parolee
has encountered, Thls procedure has
been authorized by the Board
obviously due to the fact that
parole officers have, as far as the
Board 1s concerned, complete dis-
cretion in deciding whether to
charge a parolee with any viola-
tions he may have committed, |f
that officer Is willing to continue
supervising a parolee then the
Board has no real Interest In
seeing that person returned as a
violator, For this same reason,
motfons for leniency made by a
Parole Officer and supported by
adequate Justification are granted
by the Administrative Law Judges in
a majority of cases In which they
are made, For this reason, defense
counsel should explore with the
Parole Officer the possibility of
such a motion belng made,
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This arises when the Parole

FINAL HEARING

While the final revocation hearing
Is outside the scope of this arti-
cle, brief mention will be made of
it, That hearing's purpose Is to
determine what actlion is fto be
taken concerning any parole viola-
tlons committed by +the parolee,
1.e. whether the parolee remains a
good parole risk or whether further
Incarceration Is needed, The final
hearing is generailly conducted more
as an Interview than as an adver-
sarial hearing, However, the par-
olee has the right to request that
the final hearing be conducted as a

"special hearing." (See 501 KAR
1:020 [1]113) and 501 KAR 1:020
(2]). At this type of hearing,

which Is, for all practical purpos-
es, a de novo hearing, the parolee
will be provided the opportunity to
question and call witnesses and be
represented by counsel, The stra-
tegy decision of whether to ask for
such a hearing will not be dealt
with here, However, the procedure
tfor requesting such a hearing Is
that the parolee themselves must
make the request when first called
before the Board for the flinal
hearing,

CONCLUSION

In conclusion, it must be recog-
nized that a parole revocation
hearing differs significantly from
the criminal proceedings with which
defense counsel Is accustomed to
dealing, and strategy decisions
must be  adjusted accordingly,
Keeping this In mind should cer-
tainly assist defense counsel In
providing effective representation
to thelr client,

KEITH HARDISON
Administrative Law Judge
Parole Board

State Office Bld,, Sth Floor
Frankfort, Kentucky 40601
(502) 564-3620



DEATH WATCH |

As California moves closer to its
first execution in 20 years, attorneys
are getting ready or getting out

ARK L. CHRISTIANSEN is an 11-

year veteran of the state public

defender’s office who served
four years as chief counsel for the De-
partment of Corrections, and for seven
years before that was a deputy attorney
general in San Diego. He is not afraid of
tough assignments.

In September, however, Christiansen
quit rather than accept an order that he
take a capital case—the first time such
an order was given to a state public de-
fender. In the past, volunteers from the
office tried the capital cases. But the
glut of death penalty appeals has forced
supervisors to assign as many as three
capital cases to attorneys with enough
experience to handle them.

“The new approach reflects a lack of
appreciation for the responsibility of
having another human being’s life in
your hands,” Christiansen says. “I'm not
afraid of major, serious cases. But I
think a person who takes a death penal-
ty case must be ready to see his client
executed.”

Christiansen was not ready. Neither
were Cheryl A. Lutz or Nancy Stoner,
who also recently resigned after serving
in the state public defender’s office since
its inception in 1976. “I'm leaving pri-
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marily because I don’t want to do capital
cases,” Lutz says. “I worked on one
once. Every night I'd spend three hours
lying awake in bed thinking about the
awful crime, the horror of the state com-
pounding it by trying to kill the man,
and whether I was a good enough law-
yer to stop it. I can’t take the emotional
burn-out.”

Stoner says, “I've talked to lawyers
who've lost clients to the gas chamber,
and they say it can take a year or more
to recover from the experience. If it
happened to me, I'd always be haunted
by the nagging doubt that I'd overlooked
something, that I had failed to do some-
thing that might have kept him alive.”

This ill-defined foreboding might. be
called the cancer ward effect—the shun-
ning of clients who are likely to die soon.
Several recent U.S. Supreme Court de-
cisions, a new state Supreme Court ma-
jority and the general pro-death penalty
mood of the California electorate make
that foreboding almost palpable.

This fall, the state Supreme Court in-
creased the likelihood of executions
when it overturned the 1983 intent-to-
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kill ruling, Carlos v Superior Court, 35
CA3d 131. By a 6-1 majority, the court
held that a felon who kills someone in
the course of a crime can be sentenced
to death even if the murder was uninten-
tional. People v Anderson (Crim. No.
21287) 87 LADJ DAR 7740. Up to 64
pending capital appeals involve a felony-
murder conviction and could be affected
by the decision.

The change in mood is by no means
limited to the state public defender’s of-
fice. Edward L. Lascher of Ventura, one
of the most experienced appellate attor-
neys in the state, has withstood the
pressures of many legal battles over his
30 years of practice. “I'm used to facing
miserable odds,” he says. “But this got
to me. It really got to me.”

Lascher was referring to his opening
brief in an appeal on behalf of William
Proctor, one of the 201 men currently on
death row. Lascher says it’s a struggle
to meet court-imposed filing deadlines
and digest “ungodly difficult” case law.
“You've got to keep prodding here, turn-
ing over rocks there,” he says. “You
can't stop.”

Sanford J. Rosen, a partner in the San
Francisco firm of Rosen & Phillips who
is handling his third capital appeal, says,

——



“There’s a certain dread that transcends
professional ability. You have a commit-
ment to saving a human life and a dread
that you'll fail.”

NE OF THE first to hear the exe-

cutioner’s song was Michael G.

Millman, director of the Califor-
nia Appellate Project. The State Bar es-
tablished CAP in 1983 to recruit
members of the private bar to accept ap-
pointments in death penalty appeals and
then to assist private counsel in provid-
ing representation.

“No lawyers in California have had the
experience of seeing clients killed in
more than 20 years,” says Millman. “So
it's impossible to assess the impact.
Still, there is reason to be apprehensive
about how this might affect capital ap-
pellate attorneys—especially those who
have carried the burden so far.”

The unofficial avoidance Millman fears
is already apparent in some states. A
report based on a special study by the
American Bar Association’s Postconvic-
tion Death Penalty Representation Proj-
ect in Washington, D.C., found that
more than 150 of the approximately
1,900 people on death row across the
country are without counsel. The report
predicts that some inmates will remain
unrepresented throughout the appeals
process. Another study revealed that as
many as 80 percent of the nearly 250
condemned inmates in Texas are not
represented.

Early signs of the cancer ward effect
are showing up in California as well. The
state public defender’s office, currently
handling 39 of the more than 190 death
penalty appeals in the state, has 15 staff
vacancies out of 65 budgeted positions.
And private lawyers with capital ap-
peals experience are having second
thoughts about taking other death
penalty cases.

“It's a close question,” Rosen says.
“As the possibility of real executions
gets closer, I'm not sure I'll have the
emotional resources—much less the fi-
nancial ones—to undertake another, or
to own up to a failure of that magnitude:
losing a client to the gas chamber.”

Millman is clearly worried about
CAP’s ability to recruit death penalty
defense counsel. “It’s possible,” he says,

Michael A. Kroll is an Ockland-based
free-lance writer who specializes in
criminal justice issues.
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“that we're entering an era when the
number of death judgments will in-
crease at precisely the same time the
reservoir of qualified appellate lawyers
available to take such cases is declin-
mg'”

FTER PASSAGE OF then-state sena-

tor George Deukmejian's death

penalty bill in 1977 and voter ap-
proval a year later of the Briggs initia-
tive expanding its application (Pen C
§190 et seq), the task of handling capital
appeals was divided between the state
public defender and appointed private
counsel. Based on past practice, appel-
late attorneys at the time could expect
compensation limited to $1,400, includ-
ing expenses. In 1981, the Supreme
Court raised the billing rate to $40 per
hour, plus expenses. Finally, in 1984, the
rate was raised to its current level of $60
an hour, or about half what experienced
criminal appellate attorneys can com-
mand in other cases.

During this period, the state public
defender’s office improved the quality of
capital appeals by providing model
pleadings, brief banks and other re-
sources to help private counsel handle
the appeals it did not take directly. In
1983, however, two new factors threat-
ened the system with breakdown.

First, the Briggs initiative caused a
dramatic increase in death judgments at
the trial court level—from 20 and 24 in
1979 and 1980 to 40, 39 and 37 in the
subsequent three years. And second,
just when the demand for qualified ap-
pellate attorneys was greatest, newly
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elected Governor Deukmejian cut the
public defender’s office budget in half.

This prompted creation of the Califor-
nia Appellate Project in 1983 by the
State Bar with contract funding from
the Administrative Office of the Courts.
Once the state Supreme Court makes a
death penalty appeal appointment, CAP
works closely with private counsel to
provide ongoing consultation, resources,
review of draft pleadings, preparation
for oral arguments and whatever other
assistance might be required.

In the months before CAP was estab-
lished, 24 men on death row had ne at-
torneys. Within two years, the backlog
was eliminated, and it appeared to many
that the critical shortage of qualified

"| capital appeals lawyers had been solved.

That judgment may have been prema-
ture.

One major contributor to change is the
U.S. Supreme Court, which has reject-
ed most of the recent death penalty chal-
lenges that have come before it. In
April, for example, the court narrowly
ruled that general statistical evidence of
the impact of race on the likelihood of
death judgments does not unconstitu-
tionally taint the entire process. Me-
Cleskey v Kemp, 107 S Ct 1756.

Stories of lawyer burnout, especially
in those states where executions have al-
ready occurred, have also made it more
difficult to recruit new lawyers for the
condemned. “The word is out,” says
Scharlette Holdman, whose eight-year
effort to recruit lawyers for Florida's
burgeoning death row population finally
resulted last year in a state-sponsored
program providing direct representation
in post-appeal cases. “We now know just
how demanding capital representation
is,” Holdman says. “It entails great sac-
rifices in time and money, both of which
pale in comparison to the emotional in-
vestment.”

HE SPREAD OF the cancer ward ef-
Tfect in California may be fur-
thered by several factors peculiar

to the state, including the Trial Court
Delay Reduction Act of 1986 (Gov C
§68600 et seq). “It might take three to
five years to assess [the bill's] impact,”
says CAP director Millman, “but to the
extent that it telescopes the time be-
tween arrest and disposition, it could in-
crease the number of death judgments.”
Another cause of apprehension is the
rate at which the state Supreme Court




‘T’'m leaving primarily because
I don’t want to do capital cases.
I can’t take the emotional burnout.’

may affirm death penalty judgments in
the future. Since 1977, the court has af-
firmed only five of the 70 cases that have
come before it on direct appeal. Peti-
tions for rehearing were granted in five
others, and 60 were reversed for a vari-
ety of reasons, both procedural and sub-
stantive. By guiding trial courts and

clarifying ambiguities, the court has in--

creased the likelihood that judges and
prosecutors will avoid past mistakes.

Currently, about half of the cases in
which district attorneys seek the death
penalty are plea-bargained before trial.
Of those that go to trial, about 20 per-
cent result in death judgments. But if
the court begins to clear its docket by
affirming more cases, it could have the
indirect effect of spurring district attor-
neys to seek death in more cases. Even
a small change in prosecutorial willing-
ness to plea bargain could increase the
number of death judgments, and thus
the need for more appellate lawyers.

“A system that has accommodated an
average of two death judgments a month

for the past three years will be hard
pressed to accommodate even one or two
more a month,” says Millman. “Since
we've only just kept up with demand so
far, any shift in this direction may have
particularly serious consequences.”

Uncertainty about how the court will
decide capital cases adds another un-
known element. In 1986, the voters re-
fused to retain Chief Justice Rose Bird
and Justices Cruz Reynoso and Joseph
Grodin, primarily because their deci-
sions in capital cases frustrated the
overwhelming public sentiment in favor
of executions.

Newly appointed Chief Justice Mal-
colm M. Lucas and new Associate Jus-
tices John Arguelles, David Eagleson
and Marcus Kaufman are widely be-
lieved to be less willing to overturn

death judgments. If that speculation
proves true—if the new court affirms a
significant number of cases in the near
future—CAP will face some challenging
new problems.

First, appellate counsel must be pro-
vided for the post-affirmance process:
certiorari review before the U.S. Su-
preme Court, state habeas corpus peti-
tions, federal habeas corpus review and,
as the last resort, clemency. To the de-
gree an assigned appellate lawyer is
available and qualified to continue this
representation, he will be unavailable to
take new cases.

Second, and potentially far more seri-
ous, if the U.S. Supreme Court denies
certiorari review, the original trial court
will set an execution date—a process
akin to wiring an alarm clock to a time
bomb. If the defendant’s appellate law-
yer is either unable or unavailable to
provide post-affirmance representation,
new counsel must be found while the
hands of the clock continue to move.

What precipitates the cancer ward ef-
fect most dramatically, however, is the
fear that executions are imminent. For-
mer public defender Nancy Stoner says
3im511y, “I'm not really good at handling

eath.”

0 FAR, PROSECUTORS seem to be

unaffected by the new reality. One

assistant DA who asked not to be
identified says that until now there has
been a feeling that going after death
judgments is just play acting. “There’s
been no sense among DAs that the blood
is on their hands,” he says. “But now
we're getting evidence that this court
will let cases get through that might not
have gotten through before. I have seen
the emotional escalation this has pro-
duced among defense counsel,” he adds.
“I'm still waiting to see its effect on
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prosecutors.”

The emotional distancing evident
among defense attorneys does have a
parallel among death row officers at San
Quentin. Until recently, death row was
among the least stressful and most de-
sirable work assignments in the institu-
tion. Officer Don Mudloff, a seven-year
veteran on death row, has described it
as “the best job at San Quentin. They're
the nicest guys in the prison to deal
with.”

San Quentin Public Information Offi-
cer Lt. David R. Langerman also has
worked death row. “I actually enjoyed
it,” he says. “You know what to expect,
and that lowers tension. Whereas in the
general population you're much more
likely to be threatened with violence, on
death row you're more likely to be
threatened with lawsuits. The con-
demned live in the legal world.”

Though there has been no suggestion
of violence or other serious problems, a
pilot work program for death row in-
mates has been canceled and a more sin-
ister atmosphere is filtering into the
row. For example, on the way to visit-
ing, a prisoner is now cuffed tightly be-
hind his back and pulled backwards
from his cell. He is then made to stand
with his nose in the corner of the eleva-
tor taking him downstairs while one of-
ficer holds tightly to the cuffs and
another rides along for protection. Until
recently, the men were escorted un-
cuffed to visits.

At the same time, some of the best
liked and most trusted of the death row
staff have been replaced by officers who
seem to be spoiling for a fight. Accord-
ing to inmates, these guards are less
willing to settle problems by talking
them out and more inclined to resort to
disciplinary write-ups that can lead to
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Deathwatch

loss of privileges, lock-up, and transfer
to the Adjustment Center—San Quen-
tin’s most secure unit.

One officer, Sgt. J.G. Lane, the re-
cently assigned first-line supervisor for
death row, so disturbed the condemned
prisoners that they took the highly un-
usual step of jointly filing a 602, an offi-
cial inmate complaint. Signed by more
than 80 percent of the inmates in the
unit, the complaint concludes:

Sgt. Lane . . . demonstrates an
unprofessional, antagonistie, par-
anoid and confrontational person-
ality, if not a desire to foment a
disturbance. As a result, the nor-
mally relaxed atmosphere . . . has
deteriorated, to the detriment of
both staff and inmates.

Although inmates have since dropped
the complaint against Lane, alleged un-
professional behavior by prison staff fits
the cancer ward theory. “Burned-out
medical staff hold the patients responsi-
ble; the prison guards blame the in-
mates,” wrote Christina Maslach in her
1982 book, Burnout—The Cost of Car-
ing (Prentice-Hall). “Once such preju-
diced attitudes are translated into
negative actions, it becomes easier to
justify treating ‘those people’ in less
than humane ways.”

OR THE GUARDS and prison admin-
istrators, the cancer ward effect

is prompted by a visceral belief
that the ouster of Chief Justice Rose
Bird has made executions likely, which
in turn has made the condemned less
predictable, more volatile, more danger-
ous. “They have lost their patron saint,”
says Langerman. “They are starting to
see the handwriting on the wall with the
new court.”
Prison administrators hope to tighten
security procedures by seeking modifi-
cation of a consent decree between in-

mates and the Department of Correc-.

tions that has governed conditions on
death row since 1980. See Thompson v
Enomoto (ND Cal 1982) 542 F Supp 768.

Special Master Robert Riggs, appoint-
ed by U.S. District Judge Stanley A.
Weigel to monitor compliance with the
consent decree, held hearings in March
on the proposed changes. Department of

Corrections attorney Michael D. O'Reil-
ley said, “What we’re talking about here
is a considered judgment by prison offi-
cials . . . [that] things are more danger-
ous for staff and other inmates now than
they were a year ago.”

San Quentin staff psychiatrist Dr.
John Gieger testified that a new level of
stress was evident on death row, “pre-
dominantly the result of California elec-
tions which have established a new
Supreme Court.” In his opinion, “The
condemned inmates are now significant-
ly more dangerous.”

Staff psychologist Dr. Maurice Lyons,
whose ongoing evaluations of the work
program for the condemned revealed no
incidents of violence among its partici-
pants, testified that he nevertheless had
recommended termination of the pro-
gram. “With the expected changes in
the Supreme Court,” he wrote, “I be-
lieve the situation is now dangerously
unpredictable.”

This ill-defined
foreboding is the cancer
ward effect—the
avoidance of clients
who may die soon.

Death row officer Matthew Nimrod
testified that the condemned “were a lot
more jovial, more joking and laughing
. . . prior to Rose Bird leaving office,”
and correctional counselor Henry Wat-
kins testified that “a definite initial
mood of depression set in immediately
after the election.”

After interviewing inmates on death
row last February, psychology professor
Craig Haney of the University of Cali-
fornia at Santa Cruz said inmates were
“quite well aware . . . that the impact of
the elections . . . would be years in the
offing.” But far more important for pre-
dicting behavior, he said, are the “im-
mediate kinds of changes in the way in
which they’re treated and their living
conditions. Procedures used with them
have much more impact on their present
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attitudes, moods, feelings and anxie-
ties.”

In the “Second Report of the Monitor,”
filed in July, Riggs recommended to
Judge Weigel that he deny the Depart-
ment of Corrections’ motion to modify
the consent decree:

Defendants ask the Court to de-
prive well-behaved condemned in-
mates of a right guaranteed by
defendants themselves in entering
the Decree, in the absence of any
evidence whatsoever that this
right has been abused by a single
condemned inmate, much less the
class as a whole.

The negative treatment by staff, how-
ever, may be an unconscious effort to
produce the very behavior it purports to
control, a self-fulfilling prophesy de-
signed to make it easier to put the con-
demned to death. The 1956 execution of
Robert Pierce was made easier for the
executioners by the stream of verbal
abuse Pierce hurled at the warden, the
guards and the assembled witnesses be-
fore cyanide cut short his outburst.
Louis S. Nelson, former warden of San
Quentin, remembers, “That kind of be-
havior made it easier. You could tell
yourself the s.0.b. deserved it.”

OME LAWYERS, LIKE some death

row guards, need to justify dist-

ancing themselves from the con-
demned by creating reasons for
essentially emotional behavior.

“In the present climate, with the cur-
rent state and federal courts, one won-
ders if taking part in the system isn't
just wrong,” says Sanford Rosen. Mark
Christiansen worries that representing
the condemned would be contributing to
this system and asks, “Does anyone have
the right to that much ego?” And Cheryl
Lutz, acknowledging a sense of guilt
about leaving capital appeals to others
who may be less qualified or less well
motivated, suggests, “If no one did it,
maybe the system wouldn’t work, and
they’'d have to rethink it.”

The dilemma is real. As the perception
spreads that California is about to re-
enter the killing fields, qualified appel-
late lawyers are withdrawing just as the
condemned need them most. “At the
rate we’re going,” says Rosen, “there
will come a time when it is hard to know
who will represent these people.”

Perhaps. But CAP’s Michael Millman




A

is far from conceding the point. “The
general fear that death judgments are
about to increase may also have the po-
tential to draw new people who are com-
mitted to providing representation,” he
says.

San Francisco attorney Robert R.
Bryan adds, “For some, the reality of
executions promotes a resolve to resist.”
Bryan has three capital appeals before
the Supreme Court, and another three
cases where his client could receive the
death penalty. “It’s like a surgeon called
on to save a patient bleeding to death,
without being called on to judge the pa-
tient’s life,” he says. “These people are
legally bleeding to death.” '

. N ——
‘On death row you’re
more likely to be
threatened with
lawsuits than with
violence. The
condemned live in
the legal world.’

A

For attorneys, due process of law ob-
viously is a prime consideration in the
death penalty debate. “The right to
counsel is not a liberal or conservative
issue, or one that divides people along
party lines,” says San Francisco attor-
ney Robert Raven, president-elect of the
American Bar Association. “It’s a fun-
damental issue of justice. Yet no state in
this country provides enough money to
ensure that those on death row have law-
yers through the post-conviction pro-
cess. This situation demands our
immediate attention and action.”

The difficulty, however, remains the
impossibility of neatly separating law
from morality in the convoluted death
penalty debate. Nobel Peace Prize win-
ner Mother Teresa recently toured San
Quentin’s death row and, with charac-
teristic simplicity, pierced the state’s
veil of neutrality on capital punishment.
Turning to her escort, she poked a bony
finger into Sgt. Lane's chest and
warned, “Remember, what you do to
these men, you do to God.” O

JOSEPH STARVAGGI, 34, was exe-
cuted by lethal injection in Texas, Sept.
10.

Ninety-two people have been put to
death since the Supreme Court rein-
stated the death penalty in 1976.

1987 William Mitchell, GA, 9/1; Wayne Ritter, AL.
8/28; Beauford White, FL. 8/28; Pierre Dale Selby UT,
8/28; Sterling Rault. LA, 8/24: John Brogdon, LA. 7730,
Willie Watson. LA.7/24; Willie Celestine, LA. 7/20;
Connie Ray Evans, MS. 7/8, John Thompson, TX, 7/8:
Richard Whitles, VA 7/7; Elliott Johnson, TX. 6/24;
Jimmy Wingo, LA, 6/16: Jimmy Glass, LA, 612; Alvin
Moore. LA, 6%9: Benjamin Berry, LA, 67; William Boyd
Tucker, GA, 5/29; Anthony Williams. TX, 5/28; Richard
Tucker, GA, 522, Earl Johnson. MS. 5/20: Joseph Mul-
ligan, GA. 515; Eliseo Morena. TX, 3/4: Ramon Her-
nandez, TX. 1/30:

1988: Richard Andrade. TX. 12/18: Michael Wayne
Evans, TX, 124 John William Rook. NC, 9/19; Chester
Lee Wicker, TX. 8726: Larry Smith, TX. 822, Randy
Lynn Woolls, TX, &20: Michael Marnell Smith, VA,
7/31: Jerome Bowden, GA. 6:24; Kenneth Brock. TX,
6/19: Rudy Ramos Esquivel, TX 69; Ronald J. Straight.

FL. 5/20; Jay Kelly Pinkerton, TX. 515; David Living-
ston Funchess, FL, 422. Jeffers Allen Barney TX.
4/16; Daniel Morris Thomas. FL. 415, Arthur Lee
Jones Jr., AL, 3/21; Charles Bas: TX, 312; James
Terry Roach, SC, 1/10.

19835:; Carrol) Edward Cole, NV, 12/6; William Van-
diver, IN, 10116; Charles Rumbsugh, TX, 9/11; Henry
Martinez Porter, TX, 7/8; Morris Mason, VA. 6725,
Charles Milton, TX, 6/25; Marvin Francois, FL, 529:
Jesse de 1a Rosa, TX, 5/15; James Briley, VA. 4/18; John
Young, GA, 3/20; Stephen Peter Morin, TX. 313; John
Paul Wigt, FL, 3%6; Van Roosevelt Solomon, GA, 2:20:
James Raulerson, FL, 1/30; Doyle Skillern, TX, 1/16;
Joseph Car} Shaw, SC, 1/11; Roosevelt Green, GA, 19,
David Dene Martin, LA, 1/4.

1084: Robert Lee Willie, LA. 12/28: Alpha Ous
Stephens, GA. 12/12; Timothy Palmes, FL, 11/8; Velma
Barfield, NC, 11/2; Ernest Knighton, LA. 13/30; Thomas
Barefoot, TX, 10/30; Linwood Briley, VA, 10/12; Jumex
Henry, FL, 9/20; Timothy Baldwin. LA, 710; Emest
Dobbert Jr., FL, 9/7; David Washingwn. FL, 7:13; Ivon
Stanley, GA, 7112; Carl Elson Shriner. FL. §/20; Jumes
Adams, FL, 310; Elmo Patrick Sonnier. LA, 5/5; Ar-
thur Frederick Goode, FL, 45; Ronald Clarke OBryan,
TX, 3/31; James Hutchins, NC. 3/16: James D. Autry.
TX, 314; John Tayior, LA, 2/29: Anthony Antone, FL,
1726.

1883: John Eldon Smith. GA. 1215: Robert Wayne
Williams. LA. 12/14; Robert Sullivan. FL, 11.30; Jimmy
Lee Gray, MS, 9/2: John Evans. AL. 422,

1882: Charles Brooks. TX. 12.7: Frank Coppola, VA,
810.

1981: Steven Judy, IN. 39

1979: Jesse Bishop. NV. 1022 John Spenkelink,
FL.5256

1977: Gary Gilmore, UT. 1117

We ask prayers for the victims of
crimes committed by those listed here,
for those executed and for those par-
ticipating in executions done in our
names.

Reprinted by permission of National Catholic Reporter, P.O. Box 419281,

Kansas City, Missouri 64141.

Slaying of AIDS victim
self-defense,

Staff, wire reports

WHITESBURG — A Letcher County judge ruled yesterday that
there was insufficient evidence to submit the case of a man accused
of killing an AIDS victim to a grand jury, the prosecutor said.

District Judge Larry D. Collins “ruled basically it was a self-
defense situation,” Commonwealth's Attorney James Wiley Craft

said.

Donnie Mullins, 32, of Sergent was charged with manslaughter
after the Aug. 5 shooting of Rocky Lynn Sergent, 32, of Ermine.
“Sergent had a loaded .38 cocked in his right hip pocket when

we found him,” Craft said.

The shooting caused uncertainty among Letcher County offi-
cials about how to deal with situations involving victims of acquired
immune deficiency syndrome. Letcher County Sheriff Ben Taylor
said at the time that authorities considered seeking an order to burn
the van in which Sergent died because of the blood on it, but the
vehicle later was turned over to its owner.

Officials poured gasoline on blood on the ground and burned it.
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6th Circuit Highlights

In Thompson v. Kentucky, 833 F.2d,
614, 16 S.C.R. 23, 17, 42 CrL, 2174
(6th Cir, 1987), the Sixth Circuit
Court of Appeals held that a con-
sent decree and prison policy
statements created a {iberty inter-
est In visitation privileges such
that due process requlires some
procedure before visitation can be
denled, The Court noted that while
prison inmates have no absolute
constitutional right to visitation,
a liberty interest may be created
by a state's statute or regulations
or by prison officials' policy
statements,

An entitlement and protected inter-
est exist If statutes or prison
policy statements have I|imited
prison offlcials! discretion by
imposing a specific prerequisite to
the forfelture of benefits, Proce-

Donna Boyce

establish a |Iiberty Interest, but
the repeated use of explicit man-
datory language in connection with
requiring specific substantive pre-
dicates creates a liberty interest,

in thils case, the Court found man-
datory language In both the consent
decree and the policy statements at
issue, More importantiy, the Court

" found that each of the three sets

of prison policlies in effect since
the signing of the consent decree
ptaced substantive |imitations on
offictal discretion by enumerating
particularized standards or criter-
ia to constrain the discretion of
state decislonmakers,

DONNA BOYCE

Assistant Public Advocate
Major Litigation Sectlon
Frankfort, Kentucky

(502) 564-8006

dural gquidelines alone do not

New judge’s move toKentucky on hold

Associated Press

LOUISVILLE -~ Danny J.
Boggs cannot seem to make it
back to Kentucky despite being
sworn {n sixteen months ago as
a judge on the 6th U.S. Circuit
Court of Appeals in Cincinnati.

It is an unusual situation.

Federal law requires an ap-
peals court judge to be a resi-
dent of the circult to which he
or she is appointed. The 6th Cir-
cuft covers Kentucky, Tennes-
see, Ohlo and Michigan. The
circuit’s other 14 judges all live
and work in one of those four
states, traveling to Cincinnati
r9r court sessions.

- Boggs also goes to Cincinnat!
L0 hear cases, but he continues
tp live and do most of his work

The Kentucky Post, July 29,

in the Washington, D.C., area.
His wife, Judith, also an attor-
ney, still has a high-level job
with the U.S. Department of
Health and Human Services.

And with President Reagan's
recent nomination of Robert
Bork to the Supreme Court, re-
ports have circulated that Boggs
might be hoping to take Bork's
current seat on the U.S. Court
of Appeals for the District of
Columbia, generally considered
the most influential of the na-
tion’s 13 federal appellate
courts.

Boggs’ decision to remain in
Washington the rest of this year
became generally known about
the time Supreme Court Justice
Lewis Powell Jr. resigned and
Bork emerged as Powell’s likely

1987,

successor,

In an interview, however,
Boggs denied that he wanted to
succeed Bork and insisted he
does want to move to Loulsville,
the city he has selected as his
home base.

Boggs sald he made his deci-
sion the week before Powell’s
June 28 announcement.

The problem, Boggs said, is
that there 1s not adequate space
for him and his staff in the fed-
eral courthouse there. “As soon
as the office Is there, I'll be
there,” he said.

James Higglns, circuit execu-
tive for the 6th Circuit court,
agreed, saying, “There really
isn’t a place to put him in Lou-
isville.”

The General Services Admin-

{stration, the federal landlord
agency, is preparing to build
new judicial offices In the
courthouse.

It expects to let a contract
for the work in September, with
completion scheduled for Feb-
ruary.

“] don't want to point any
fingers, but we (court officials)
don’t have any control,” Higgins
sald.

As for the residence require-
ment for circuit court judges,
Boggs sald he has always main-
tained his legal residence tn
Kentucky by voting in Bowling
Green by absentee ballot and
paying property taxes on a

house there.

Reprinted with Permission,



Plain View

Search and Seizure Law and Comment

Jerry Ramsey was driving In Mc-
Creary County and was arrested for
pDut, He was placed In a state
police crulser, Despite the fact
that Ramsey could .pot reach
the cruiser Into the car,
trooper saw. fit to search
-inside. of Ramsey's car,
saw was uncovered, and several ser~
lal numbers copled.‘ When the saw
was later reported stolen, Ramsey
was charged with and convicted of
recelving stolen property,

the
the

The Court of Appeals reversed,
stating that the search was illegal
because the police offlcer had no
probable cause (or even an Inkling)
that the chaln saw was contraband,
Continulng a disturbing trend of
reversing Court of Appeals opinions
in favor of defendants, on November
5, 1987, the Kentucky Supreme Court
reversed Commonwealth v, Ramsey,
Kye, ___SoW,2d ____ (Nov, 5, 1987),

The Court, In an unanimous opinion
written by Justice Wintershelmer,
held that because the DUl arrest
was legal, wunder New York v.
Belton, 453 U,S. 454, 101 S.Ct.
2860, 69 L,Ed.2d 768 (1981) +the
officer had a right to search the
passenger compartment Incldent to
that arrest,

The Ramsey decision s troublesome

in a number of ways,. First, it
demonstrates +the misuse of the
Belton rule, The search Iincident

to a lawful arrest exception to the

from  during

A chain -

" reach,

warrant requirement was crafted as
a device to protect police of-
ficers, Officers should not have
to guess what an arrestee will do
~the arrest procedure,
Rather, the argument goes, If an
arrestee can reach Into an area
while being arrested, In order to
pr'ofecfuhlmself I+ is reasonable to

~allow the officer to search all

areas Into which the arrestee can
However, Belton should not
be extended as a carte blanche to
search anything In a car, even
where the officer is clearly in no
danger whatsoever,

Secondly, this decislon goes con-
trary to the recent decision of
Arizona v, Hicks, 480 U.5. _, 107
s.Ct, 1149, 94 L,Ed.2d 347 (1987),
There, the Court held that offlcers
who copled serial numbers of stereo
equipment during a warrantless but
otherwlse legal search of an apart-
ment were in violation of the
Fourth Amendment where the evidence
searched was not obviously contra-
band, Ramsey is littie different
from Hicks, other than the fact
that Ramsey took place in a car,
while Hicks occurred in an apart-
ment, That fact should not be dis-
positive, however, where, In Ramsey
no less than in Hicks, the officer
takes advantage of an otherwise
legal search in order to rummage
around to see what he can flnd,

Finally, It is distressing to see
the Court knee-jerk to a U,S. Su-
preme Court case as broad as Belton
and to Ignore our own Kentucky

Section Ten privacy rights the
Court once held so dear,

The Court of Appeals issued two
opinions related 1o search and

selzure over the past two months,
In Commonweaith v, Balsley, Ky.
App., __ S.W.2d __ (Oct. 30, 1987),
a Jefferson County police officer
obtalned a search warrant by
stating that an informant had seen
the defendant possessing cocalne,
The affidavit, unfortun-ately for
the Commonwealth, was "“substan-
tially similar or exactly the same
as the 35 oprevious affi-davitr
submitted by this offlicer in search
warrant applications,” The trial
court sustained the defendant's
motlon for disclosure of the iden-
tity of the informant, stating that
under KRS 218A,260 the Iinformant
was a materlal witness to the crime
and that the Court "'lIs not satis-
fied that such information was re-
celved from a reliable Informant,'®
The Commonwealth appealed,

The Court of Appeals heid that the
trial court's findings were "well
supported by the record," and af-
firmed the trlal court's decislon,

In a2 most significant decision,
t+he Court of Appeals has announced
a bright-line rule against execut-
ing search warrants at night, In a
2-1 decision that s now before the
Supreme Court on the Attorney Gen-

erai's motion for discretionary

review, Judge Clayton held that a.

criminal conviction of wanton en
dangerment had to pe reversed be-

~



cause the crime had occurred during
the unreasonable executlion of a
search warrant, Gross v, Common-

wealth, Ky,App., S.W,2d
(11/13/87),

The facts of +the case are
appal ling. The Metro Police In

Lexington received information that
one William Gross had cocaine in
his apartment, A warrant was Issued
at 10:30 one Sunday evenlng. A
SWAT team went Immediately to the
house and found a girl and her
boyfriend watching television in an
otherwise darkened house, The SWAT
team proceeded to knock a hole in
the door with a siedge hammer, with
the hammer flying Into the house,
The officers continued to try to
kick In the door, Gross awoke from

his sleep and shot through the
tront door, Injuring one of the
officers, Parenthetlically, no

cocaine was found in Gross' house.
Tried for an assault second, Gross
was convicted of wanton endan-
germent first,

The Court of Appeals held that the
executlon of the search warrant at
night was unreasonable, Quoting
from Jones v, United States, 357
U.S. 493, 78 S.Ct, 1253, 1257, 2
L.Ed.2d 1514, 1519 (1958), +the
Court stated that "'it Is difficuit
to Imagine a more severe Invasion
of privacy than a nighttime Intru-
sion into a private home,! There iIs
and should be a fundamental aver-

slon that our society holds toward
such Intrusfons, The Idea of the
police unnecessarily forcing their
way Into a home in the middle of
the night, without knocking and
announcing thelr purpose, rousing
residents out of thelr beds, and
forcing them to stand by In
indignity in their nlght clothes
while the police rummage through
their belongings, smacks of a
police state lacking In respect for
the right of privacy dictated by
the U, S, Constitution,”

Because of the significance of this
case, and further because of the
fact that i+ Is a8 case of first
Impression in Kentucky, one can
expect discretionary review by the
Kentucky Supreme Court, it is
hoped that the fundamental privacy
rights long held by Kentuckians and
strongly affirmed by the Court of
Appeals will be strengthened by the
Supreme Court'!s decision,

The Short View

1) in re D.J., D.C.App., 532
A.2d, 138 (1987), The Court held

that the police may not stop a
person who walks away from them in
a high crime area with his hands in
hls pocket, This kind of flight,
without more, simply does not jus-

tify a Terry stop, This lissue Is
presently before the U,S., Supreme

R

Court in Michigan v. Chesternut,
cert, granted 42 Cr,bL, 4035;

2) State v, Schweich, Minn, Ct,
App., 414 N,W, 227 (1987), The de-
fendant's consent to search his
residence for guns was |imited to
that, and drugs discovered during a
more complete search had to be
suppressed, according to the Minne-
sota Court of Appeals, The Court
held the police misrepresented the

purpose of the search, the defen-—
dant's consent was obtalned by
deception, and was thus involun-
tary;

3) VU.S. v, Steeprow, 42 Cr,L, 2200
(9th  Cir, 11/30/87). ~ Connle
Steeprow was stopped by 7-10 police
officers who were executing an
arrest - warrant at one Johnson's
house from which she was leaving,
The officers pointed guns at her
(including one in her nose), and
held her for 5-15 mlnutes before
telling her she could leave If
she'd leave her backpack, A warrant
for the premises was obtained, and
her backpack was searched, The
Ninth Circuit held the detention
was a full arrest requiring pro-
bable cause rather than a Terry
stop, requiring only an articulable
suspiclon, due to the force used
and the length of the detention,
and that an amphetamine formula
found in her backpack had to be
suppressed;

County to offer policemen counseling

A Ft. Thomas doctor will offer stress counseling sessions for
Campbell County police officers.

The fiscal court voted unanimously yesterday to hire Dr. M.
Taylor Bach. Bach will counsel individual officers who request
the service, County Commissioner Dave Otto said. No officers
will be forced to undergo counseling, he said.

The Fraternal Order of Police requested the service during
contract negotiations with the county, Otto said.

“They felt the need for it,” Otto said. “This is the first time
the county has more or less looked into it.”

The contract with Bach stipulates that the county will pay
him no more than $3,500 during the tiscal year that begins July

The Kentucky Post, _Saturday, June 13, 1987
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4) People Ve Daugherty, (l11,App.,
514 N,E.2d 228 (1987), A policeman
obtalned consent to search by tell-
ing a woman he wanted to inves-
tigate the theft of cash from her
house., The Court ruled the officer
used "unfalr and coerclve" decep-
+ion (as opposed to what?) thereby
rendering the consent unfair;

5) Myron W, Orfleld, Jr, recently
published his study entitied "The
Exclusionary Rule and Deterrence: A
Empirical Study of Chicago Narco-
+ics Officers", 54 Unlversity Chl-

cago Law Review 1016, His conclu=
slons demonstrate the wisdom of the
Kentucky Supreme Court's avoiding
~ Leon's good falth exception, and
further support the continued via-
blltty of the excliuslonary rule,
His study shows that the excluslon-
ary rule has "changed police, pro-
secutorial, and Judiclal proce-
dures; on an Individual level, it
has educated police officers in the
requirements of the fourth amend~
ment and has punished them when
they have violated those require-
* ments." Id, at 1017. "in summary,
Chicago's narcotics officers are
virtually always In court when evi-
dence s suppressed in their cases;
they always eventually understand
why the evidence was suppressed;
and this experlence has caused them
to use warrants more often and to
exercise more care when conducting
warrantless searches, The study
also demonstrates that judicial
suppression, and the actions that
pollice officials take in response

to suppression, ‘'punish' offlicers
tor conducting 1llegal searches.
And  although in-court perjury

clearly exists In Chicago and im-
pedes the deterrent effect of the
exclusionary rule, strong fnstitu-
+ional responses to perjury by the
courts and the police departments
have significantly reduced the im-
pact of perjury on the practical
operation of the rule,.. this study
suggests that the Supreme Court'!s

skepticism concerning the deter-
rence rationale Is unfounded... the
Court's decision in Leon threatens
+o undermine the institutional re-
sponses to the exclusionary rule
and the consistently correct search
behavior they have fostered. These
reforms were created to make cer-
+aln that a search warrant was suf-

ficiently grounded in probable
cause, Leon may make this elab-

orate apparatus unnecessary. Some
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police officers believe that during
the next 'era of declining resourc-
es,! the Institutional reforms cre=
ated In response to the excluslon-
ary rule may be in danger," id.,
1017-1018, 1054,

Ernie Lewls

Assistant Public Advocate
Director

DPA Richmond Office

(606) 623-8413

.



Trial Tips

'For the Criminal Defense Attorney

NEW ORGANIZATION TO ASSIST BATTERED
WOMAN DEFENDANTS SEEKS (NFORMATION

lrorilcally, despite helightened pub-
lic awareness about domesitc viol-
ence and its victims, many battered
women, particularly women of color
and tow-income, who have acted In
self-defense are being convicted
and sentenced to harsh jall terms,
Studies suggest that as many as 8
out of 10 battered women charged
with killlng thelr abusers are con-
victed, As defendants in murder or
assault cases, any understanding of
battered women's victimization of-
ten dlsappears,

The 'National Clearinghouse on Bat-
tered Women's Self-Defense opened
it's doors In September 1987, I+
is designed to of fer assistance to:
(a) attorneys, by teaching them to
incorporate life experiences Into
the legal defense; (b) expert wit-
nesses, to help them apply the
syndrome in the context of a legal
defense; and (c) advocates, who
have long acted in a prosecutorial
role must relearn their work In
order to act on the behalf of bat-
tered woman defendants,

The three malin components of the
Project Include:

(1) The production of a Resource
Manual compiitng and analyzing the
extensive body of knowledge devel-
oped in recent years on battered
women's self-defense cases,

(2) A Technical Assistance Unit to
provide direct technical asslist-
ance to advocates, expert witnesses
and attorneys nationally,

(3) An Organizing Unit which will
help defense teams create broad-
based community support for bat-
tered woman defendants, while ever
bullding the constituency of people
committed to ending violence a-
gainst women,

The Self-Defense Advocacy Project
will be completed at the end of
1989, At that time The Clearing-
house will be fully operational and
wiltl continue to collect, compile
and disseminate resources to assist
defense teams,

NATIONAL STUDY

During the next two years the
Clearinghouse will conduct a na-
tional study exploring legal, ser-
vice and organlzing strategles that
have contributed to successful out-
comes In cases where battered women
have been charged with killlng or
assaulting thelir abuser, In addi-
tlon, the Clearinghouse will pro-
vide defense team members with
direct consultation and assistance
with their battered women clients
who have acted In self-defense,
The Clearinghouse will collect, or-
ganize and disseminate resource
materialis on all aspects of work
with battered women defendants,

The Clearinghouse needs your help,
At this time, the Clearinghouse is
ldentifying cases across the coun-
try that we should fInclude in their
national study. When pos-sible, we
witl Interview the battered woman
herself, the defense attorney, the

the district attorney, the
expert and advocate I[f there was
one Involved in the case, jurors,
media personne! and other community
people with knowledge of the case.
We are seeking Information about
battered women defendants from a
varlety of backgrounds and jurls-
dictions, We are very interested
in Information about women who were
not charged or whose cases were
dismissed at the grand jury, How-
ever, we are Interested [n all
cases Involving battered women de-
fendants, Including those who were
acquitted, convicted, sentenced to
community time or probation, given
stiff sentences, and/or those who
recelved pardons or had their sen-
tences commuted,

Judge,

At this time we only require a
small amount of Information about
the case, Of primary Importance is
the name of the defense attorney.

if you have defended a battered
woman charged with homicide or
assault, please take a few minutes
to fill out the questionnaire and
return it to the Clearinghouse,
Please pass this questlionnaire to
others who may have worked with
battered women defendants, Contact:

SUE OSTHOFF
THE NATIONAL CLEARINGHOUSE ON
BATTERED WOMEN'S SELF-DEFENSE
910 S, 49th Street
Philadelphia, PA 19143
(215) 724-3270



NATIONAL CLEARINGHOUSE ON BATTERED WOMEN'S SELF-DEFENSE

Preliminary Case ldentification Form

if you have Information about more than one case where a battered women was charged with killing or
assaulting her abuser, PLEASE make coples of this form before you begin filling it out, Please use one
form per case, Flll out as much Information as you can, Please return form{s) as soon as possible to
the address on second page, Thank you for your assistance.

NAME OF PERSON COMPLETING FORM:
ADDRESS:

TELEPHONE(S) :
NAME OF BATTERED WOMAN WHO KILLED OR ASSAULTED HER ABUSER:
DATE OF INCIDENT
WOMAN CHARGED? WITH WHAT?
WEAPON USED? NUMBER OF WOUNDS?
ATTACK ON-GOING? OR MAN ASLEEP?
CASE WENT TO TRIAL? (DATE?)
WOMAN'S DEFENSE
DISPOSITION
SENTENCE
AMOUNT OF TIME SERVED?
CURRENT STATUS OF CASE

NAME OF DEFENSE ATTORNEY
PRIVATE? PUBLIC DEFENDER? COURT APPOINTED?
ADDRESS :

TELEPHONE(S):
NAME OF EXPERT WITNESS (if appropriate)
ADDRESS :

TELEPHONE(S) :
NAME OF BATTERED WOMEN ADVOCATE OR PROGRAM, [F ANY
ADDRESS :

TELEPHONE(S) :

OTHER RELEVANT PEOPLE (Defense or ball fund people, media people, family members, D.A.,'s, Judges, etc,):
(Please Include as much information as you can; use back If necessary):

OTHER RELEVANT INFORMATION Is there something else we should know? Feel free to use the back if there
is other information you believe would be useful, )

Thank you very much for your time and help, Please mail completed forms to:
Sue Osthoff, NCBWSD, 910 S, 49th Street, Phlladelphia, PA 19143
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Batson Update

"BATSON" DOWN THE HATCHES
Part i1

This second instaliment will review
recent post-Batson cases which
address prosecutorial rebuttal of a
clalm of discrimination and defense
surrebuttal,

In two recent comprehensive cases
which examine reasons given In
rebuttal by prosecutors who peremp-
torily struck black prospective
Jjurors both the Alabama and Mis-
sourl Supreme Courts have estab-
lished guldelines for lower courts
examining prosecutors' reasons. In
Ex Parte Branch, _ So.2d __ , 42
CrL 2079, 2108 (October 9, 1987),
the Alabama court described the
following guldelines as "illustra-
tive of the types of evidence that
can be used to ralse the Inference
of discrimination":

1. Evidence chal lenged Jurors
shared only the characteristic
of their group membership;

2, A pattern of strikes against
blacks on a particular venire;

3, The past conduct of the of fend-
Ing attorney;

4, The type and manner of attor-
ney's questions and statements
Tncluding "nothing more than
desultory volr dire";

5. The type and manner of ques-
tions to the challenged juror,
including a lack of questions
or lack of meaningful gues~
tions;

6, Disparate treatment of pro-
spective Jjurors with the same
characteristics or who answer a
question In the same or similar
manner;

7. Disparate examination of panel
members such as asking a ques-
tion of black juror designed to
provoke a response |llkely to
disquallfy a juror but not ask-
ing that question of white
Jurors;

8, Disparate Impact where most or
all of strikes used against
blacks;

9, Use of peremptorlies against all
or most of black jurors accom-
panied by fallure to use all of
peremptories,

The Alabama Court further stated

that intuitive Judgment or suspi-
clon by the prosecutor is linsuffi-
clent rebuttal,

In State v. Antwine, S.W,2d

___, 42 CrL 2233 (Dec, 15, 1987),
the Missourl Supreme Court adopted
the factors orlginally set out in
State v, Butler, Mo.,Ct.App., 731

S.W,2d 265 (1987) for evaluation by
the trial Jjudge when examining the
prosecutor's reasons, These fac-
tors Include: 1) the susceptibil-
ity of a particular case to raclal
discrimination, 2) the prosecu-~
tor's demeanor, and 3) the expla-
natlon given for the peremptory
challenges, The court held that
objective criteria are available
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to evaluate the explanation but
that Batson also left room for the
state to exercise Its peremptory
challenges on the basis of the
prosecutor's legitimate hunches and
past experience, The court conclu-
ded that the +trial judge must
assess the entire milleu of the
voir dire objectively and subjec-
tively, conslidering the frial
judge's personal, |lfetime experi-
ences with voir dire and comparing
his observations and assessments of
veniremen with those explanations
offered by the state,

Several courts have evaluated
reasons given by prosecutors for
strikes against jurors where ciaims
ot discrimination have been raised
and have found the reasons lacking.
In many cases prosecutors have been
unable to glive explanations which
successfully rebut prima facle
cases of discriminatory Intent,

in Butler, the court found the
prosecutor had falled to articulate
legitimate nondiscriminatory rea-
sons for striking 6 blacks, The
court rejected the explanation that
one Juror was elderly and seemed
intimidated, The court described
the prosecutor'!s prior experiences
with an elderly juror as not proba-
tive of the challenged juror's abi-
lity to sit and found the link be-
tween age and disposition to Intim-
idation to be highly questionable.
Described as '"most damning" was the
prosecutor'!s failure to strike an
elderly white man of whom no ques-
tions had been asked, _Id. at 271,



The Butler Court also found Two
prosecutorial explanations to be
conflicting. The prosecutor had
challenged two jurors for laughing
while looklng at each other and
then at the prosecutor, However
one of the two was aiso struck
because she looked at the floor
throughout volr dire and falled to
make eye contact with the prosecu-
tor, The court found the juror
could not have done both and fur-
ther mentioned that neither juror
had been questioned, The court
described as questionable the
premise that a Juror who looks at
the floor Is unfit,

Another Juror was struck because
she was a nurse and prior experl-
ence had taught the prosecutor that

nurses were compassionate and
tended to feel sorry for defen-
dants. The reason was found not

nrglated to case to be tried," The
court also found the prosecutor had
not removed a white Juror who
worked for American Nurses' Associ-
ation, That white juror had not
been questioned,

In Slappy v. State, Fla.App., 503
So.2d 350 (1987), a case based on
t+he state constitutional guarantee
of the right to an impartial jJury,
+he Florida Court of Appeals listed
simitar factors which It found
weighed heavily against the legiti-
macy of any race-neutral explana-
tion., These Include an explanation
based on a group blas where the
tralt 1Is not shown to apply to
stricken juror; a perfunctory exa-
mination of a challenged Juror; a
reason for the strike unrelated to
facts of case; disparate treatment
where there's no difference between
the responses of challenged and
unchal lenged venire persons,

In Slappy the Florida court reject-
ed the reasons given by the prose-~
cution for strikes, One juror was
allegedly stricken because she

didn't seem to be secure about
sitting on a Jury. According to
the prosecutor, she had asked
questions about whether she needed
+o know anything about the law or
the criminal justice system, The
prosecutor also Indicated her
health did not seem to be very
good, The court held that the
explanation was not the subject of
any volr dire examination by the
prosecutor and that the reasons
glven for the challenge were not
specific or legitimate, The court
also noted the prosecutor's fallure
to Inquire either about the Jjuror's
understanding of the proceedings or
her health, :. .-
Two other explanations for strikes
had been based -on the fact that two
Jurors were teacher's assistants at
elementary schools which, according
+o the prosecutor, indicated a
degree of Ilberalism he preferred
not to have on the jury. The
Slappy court found that explanation
to be based on an assumed employ=-
ment group blas which was not shown
to apply to either juror or to the
facts of the particular case, The
court went on to state, nthat the
prosecutor intended, unlawfully, to
exclude the teacher aides on the
basis of race alone Is strongly
inferred from the fact that they
wore challenged without belng
examined on volr dire and that a
nonblack school teacher was not
challenged.," Slappy at 355, The
court also held that it was not
shown by the record what |liberalism
was in this context or how it
affected a Juror's abllity to
follow the law,

{n another Florida case, the Court
of Appeals also found that the
state had falled to give legitimate
explanations for Its challenges to
five black prospective Jurors, in
Floyd v, State, Fla.App., 511 S,2d

762 1987), the Court rejected the
prosecutor's explanation that he
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ngid not as a general rule like
having young students on his jur
for superstitious reasons." The
court held that  superstition
against young students generally
does not satisty the constitutional
requirement that the .removal of

black Jurors be for legitimate
reasons., _d, at 764, Nor did the

court find the juror's fallure to
react emotionally one way or ano-=
ther to questioning on volr dire to
be a reasonably clear and speclfic
explanation, More signiflcant was
the fact that a white student was
not challenged by the state, The
Court held this to be strong evi-
dence that the state attorney's
explanation was subterfuge to avoid
admitting dIscrl‘mlnafory use of
peremptory challenges.

In People v, Turner, Cal,, 726 P,2d
102 (1986), a California case based
on the state constitution, the
Californla Supreme Court rsjected
the prosecutort!s explanation that s
black Juror was a truck driver who
had a great deal of difficulty In
understanding any of the questions
that were being given, The Court
found that California cases cited
refuted any implication that truck
drivers as a class were not Intel-
ligent enough to be jurors and that
the record specifically refuted any
implication as to the Juror in
question, Speciflcally, the Court
noted that the juror had no diffi-
culty in understanding and answer-
ing the questions put to him by
elther the defense counssl or the
prosecutor., Concerning the prose-
cutor!s rationale that he found
something in another black juror's
work and background objectionable
the Court noted that that juror was
a supervising hospital unit coordi-
nator and that the prosecutor had
asked her no questions about her
Jobe ’

In another recent case, the Mls-
sourl Court of Appeals described



the prosecutor's explanations as
misquotation and patent exaggera-
tion, The juror In question had
stated on volr dire that about five
years eariler his home had been
burglarized by "kids" on hls block
and that he had retrieved his sto~

len property from them without
calling the police, The prosecutor
claimed to have challenged the

Juror because "he took the law Into
his own hands and personally went
and apprehended the suspect" and
"stated I+ was his opinton, gener-
ally, that he had the right to take
the law into his own hands,"” The
court stated the prosecutor had
puffed the venireman's meaning and
had gone on to "gild those unwanted

H

¥

inferences

with factual allega-
tions" unsupported in the entire
trial record, State v. Brinkley,
___ S.W.2d ___, 42 CrL 2145 (Nov,
3, 1987), The court noted that in
evaluating an explanation, a trial
court should consider whether the
prosecutor has stated reasons which
accurately reflect what happened
and what was said during volr dire,
"Putfing, which may be harmless
exaggeration 1In some situations,
can deprive a person of constitu-
tlonal rights if allowed to legiti-
mize discriminatory peremptory
challenges," 42 CrL at 2146,

The Court of Appeals for the Tenth
Circuit held that the government's
peremptory challenges of two black
Jurors because of the prosecutor's

presumption from his previous
experience that all biack people
would be Influenced +to acquit

because of the mere presence of

black defense counsel violated
equal protection In United States

V. Brown, 817 F,2d 674 (10th Cir,
1987). The Court noted that the
prosecutor had made no effort to
determine whether his concerns were

real In that case. 1Id. at 676,
in United States v. Chalan, 812
F.2d 1302 (10+th Cir, 1987), since

reasons had been volunteered by the
prosecutor, the Court examlned one
of the reasons glven by the prose-
cutor for striking a juror and
found it Inadequate, although the
case was remanded for a Batson
hearing. The prosecutor had stated
that, "based on [the juror's]
background and other things in his
questionnaire, | just elected to
strike him," Finding the reason
clearly Inadequate the Court noted
that the record Iindicated nothing
about the contents of the juror!s
questionnaire and nothling about his
background except that he was
American Indlan,

~ A great case In which reasons were

rejected by the California Court of
Appeals Is People v, |Mora,
Cal,.App., 235 Cal .Rptr, 340 (1987),
One reason for a strike glven by
the prosecutor was the fact that a
Juror did not |ike people who have
or own guns, The prosecutor con-
tinued that "some of the People's
own witnesses have and own guns"
and that they would be calling
police officers who were armed and
wearing guns when they were on the
stand, The Court described the
reasons as hollow and suggested
that they "sometimes bordered on
the laughable." |d, at 345, "The
remarkable suggestion that a former
burglary victim who was not fond of
guns might be prejudiced agalinst
police officers because they gener-
ally carry them should have alerted
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the trial court to the bankruptcy
of the prosecutor's jJustiflcation
for her challenges," in conclu-
sion, the Court found the prosecu-
tor's explanations for the exclu-
sion of all flve Hispanic jurors
unpersuasive and highly suspect,
In passing, the Court also noted
that the prosecutor's admitted
attempt to systematically exciude
young people from the jury found no
favor with the majority of the
court, The case contains a de-
talled discusslon of the concept of
young people as a cognizable class,

Several cases have also specifical-
ly recognized a right to defense
rebuttal, or surrebuttal, In State
Y. Antwine, for (instance, the
Missouri Supreme Court recognized
that [f rebuttal by the prosecutor
was successful the defendant was
obliged to demonstrate that the
state!'s explanations were merely
pretextual, 42 CrL 2233, Similar~
ly in the Eleventh Circult, the
Court of Appeals has recognized
that the lower court erred in
failing to allow the opportunity to
offer rebuttal concerning the
prosecutort!s reasons, United States
V. Gordon, 817 F,2d 1538, 1541\
(11th Cir, 1987), The Court of Ap-
peals for the Elghth Cilrcuit has
also recognized that the defense
must be gliven a chance to rebut the
prossecutor'!s explanations as apre-
text in United States v, Wlilson,
816 F,2d 421, 423 (8th Cir, 1987),

The Court of Appeals for the Ninth
Circuit In a detalled oplinion, has
also recently held that the dis-
trict court abused its discretion
by conducting an In-camera, ex
parte examlnation of a prosecutor's
motives for excluding blacks from
the Jjury in the case of United
States v, Thompson, 827 F,2d 1254
(9th Cir, 1987), Iin so holding,
the court reconciled two fundamen-
tal  principles of the criminal
Justice system, The first was that




a district judge had broad discre-
tlon to fashion and guide the
procedures to be followed In cases
before him. The second was tThat
adversary proceedings are the norm
in our system of criminal Justice
and ex parte proceedings the dis-
tavored exception, 1d. at 1257,
The Court held that the right of a
criminal defendant to an adversary
proceeding was fundamental to the
system of Justice citing Nix Vo

Willlams, 467 U,S, 431 (1984), The
court recognized that the right

included the rights to be person-
ally present and to be represented
by counsel at critical stages
during the course of the prosecu-
+ion, citing United States v, Wads,
388 U,S. 218 (1967), "Our system
s grounded on the notion the truth
will most llkely be served If the

decisionmaker - judge or Jury = has
the benefit of forceful argument
from both sides, Herring v. New
York, 422 U.S. 853, 862 (1975),
Inquisitorial proceedings, where
the judge takes an active role in
ferreting out the truth, may be the
rule elsewhere in the world, buf
they are declidedly alien fo our way
of thinking. Our judges usually
have nelther the time, nor the
means, nor the training to investi-
gate facts pertaining to the cases
before them, Even on matters of
law, our Judges must rely heavily
on counsel to come up with the
arguments and citations supporting
thelr respective positions." _ld.
at 1258,

Postscript on cognizable groups:
The United States District Court

Staff Changes

In September, ten

law clerks were hired to fill

juvenile services

vacancles In our fileld offices In keeping with the New Juvenile Code,
After recelving bar results, they were reclassified on November 2, 1987
as Assistant Public Advocacy (2 have yet to recelve their out-of-state

bar results), Those persons are:

1. Andy Markelonis

joined the Hazard Office

2, Tom Ransdel |

Joined the Pikeville Office

3., Katherline Burton

joined the Paducah Office

4, Lewis Kuhli

joined the LaGrange P,C, Office

5, Patriclia Byrn

Jjolned the Paducah Office

6. David Eucher

joined the Richmond Office

7. Steve Geurin

jolined the Morehead Office
8, Jim Norris (Law Clerk)
Joined the London Office

9. John Burreil

joined the Stanton Office

Jeff Kelly (Law Clerk)

Joined the Hopkinsvitle Office
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for the Eastern District of New
York has recognized Itallan-Ameri-
cans as a cognlzable raclal group
recently in United States v, Biag-
gl, 42 CrL 2210 (D,C.E.N.Y,,
11/6/87)., The Court cited to the
common experience and background
1tal lan-Amer Icans share in links to
families, culture and group loyal-
tles, often sharing the same reli-
glous and cullnary practices, 42
CrL at 2210, The Court also took
judiclial notlce that "|talians have
been subject to sterotyping, invi-
dious ethnic humor and discrimina-
t+ion." 42 CriL at 2210,

JoAnne Yanish

Assistant Publlic Advocate
Appel late Sectlion
Frankfort, Kentucky

(502) 564-8006




Using Kentucky's Constitution

Though many of us have been trailned
to "federallze" the Issues we raise
in our appellate briefs and pretri-
al motlions, sometimes we fail to
fully develop state constitutional
arguments, Since the latter part of
the 1950's, state courts in crimi-
nal cases have spent most of their
energy on the Interpretation and
application of federal constitu-
tional decisions to the state cases
before them, However, our state
courts have, at times, encouraged
counse! to turn flrst to our Ken-
tucky Constitution and the legal
tradition which accompanies 1t,
See Shull v, Commonwealth, Ky,, 475
S.W,2d 469 (1971), United States
Supreme Court Justices also remind
state courts that they are free to
Interpret their own constitutions
as more protective of individual
liberties than the United States
Constitution, See Prune Yard
Shopping Center v, Roblas, 447 U,S,
74, 81 (1980) (Rehnquist) (unani-
mous Court), Lego v, Twomey, 404
U.S. 477, 489 (1972) (white jolned
by Burger, Stewart, and Blackmun),
As advocates and Kentucky lawyers
we need to respond to that call,

What restrictions are placed on
state constitutional interpretation
by federal constitutional law? The
generally held view is that state
constitutions can provide greater
Individual liberties to <citizens
but that they cannot be interpreted
to be more restrictive of Individu~
,> al freedom, However, some consti-
tuional scholars suggest that state

courts can Interpret state consti-
tutions to fall short of the fede-
ral floor as long as federal con-
stitutional rights are still honor-
ed, See Collins, "Rellance on State
Constitutions - Away From a Reac-
tionary Approach," 9 Hastings
Const, L.Q. 1, 15 (1981); Linde,
"First Things First: Rediscovering
the State's Bill of Rights," 9 U,
Balt L, Rev, 379, 383-84 (19807,
The holdings in such cases would
then have to be based on federal
constitutional grounds,

At least one former justice of the
United States Supreme Court has
stated his view that it Is irra-

tional ltaw enforcement for a state
court to Interpret the state con-
stitution as more protective of
Individual |iberties than its
federal counterpart, See Florida

V. Casal, 462 U,S, 637, 639 (1983)
(Burger concurring},

There are many reasons why Kentucky
Courts might view our state consti-
tution differently from that of the
United States Constitution, First
and foremost, out state constitu-
tlon was written to protect the
citizens In our Commonwealth from
oppressive  government, State
courts reiying on state constitu-
tions not only have long been
recognized as an adjunct source of
protection but in fact the primary
protectors of Indlividual Ilberties,
See Wright, In Praise of State
Courts: Confessions of a Federal
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Rebecca Diloreto

Judge, 11 Hastings Const. L.Q. 165,

188 (1984), Federalism carries
little meaning for the judiclary if
it does not mandate that state
courts are entitled to interpret
their own constitutions, relying on
the legal tradition unique to theilr
state,

Obviously, state courts can distin-
guish thelr decislons from those of
the United States Supreme Court by
contrasting the language of the
state and - federal constitutional
provisions, Yet state courts are
also generally considered free fto
create theory, analysis, and rea-
soning to lInterpret Identical,
provisions differentiy. In Inter-
preting constitutional provisions,
Kentucky courts have a wealth of
legal resources, They review the
case law of the Commonwealth,
analyze federal decislons and
compare the case law of other
states. See Commonwealth v, Brown,
Ky., 619 S.W,2d 699 (1981), In
thelr constitutional analysis,
Kentucky Courts also recognize that
the manner In which this Common-
wealth and Its Constitution were
formed shape constitutional law,

Section 233 of our Constitution
provides:
All laws which, on the first day

of June (1,792] were In force In
the State of Virginta, and which
are in of general nature and not
local to that State, and not
repugnant to this Constitution,
nor to the laws which have been



enacted by the General Assembly
of this Commonwealth, shall be In
force within this State until
they shall be aitered or repealed
by the General! Assembly,

Should the appropriate case arise,
attorneys might examine the rele-
vancy of pre-1792 statutory and
decisional law of the Old Dominion
as was done In Brown, supra at 703,

legislation may also be
helpful In determining the proper
balance between governmental and
individual Interests in Kentucky,

Existing

The concerns of the state are
different from the problems facing
a natlona! government, For exam-
ple, espionage or other threats to
national security are not at Issue
on the state level, In addition,
the citlzens who "wrote"™ and who
are protected by the state and
federal constitutions are differ-
ent, Where the federal government
must concern itself with how Its
decisions will affect an amorophous
natlon of people, Kentucky courts
may stii!l perceive some uniformity
among those subject to and protec-
ted by the law of the Commonwealth,

Decislons can be found both In
Kentucky and elsewhere which sup-
port a more expansive reading of
state constitutional rights than is
recognized on the federal level, A
review of a few of these cases
might encourage us to go the one
step further iIn "state constitu-
tionallzing™ our legal arguments,

SEARCH AND SEIZURE

In Wagner v, Commonwealth, Ky., 581
S.W.2d 352 (1979), the Kentucky
Supreme Court went beyond the
bounds set by South Dakota v,
Opperman,428 U.S. 364 (1976) and
|imited the circumstances wherein a

vehicle could be Impounded and
searched by law enforcement person-

nel: A vehicle may be Iimpounded
without a warrant in only four
situations:

1, The owner or permissive user
consents to the impoundment;

2. The vehicle, If not removed,
constitutes a danger to other
persons or property or the
public safety (footnote ommit-
ted) and the owner or permis~
slve user cannot reasonably
arrange for alternate means of
removal;

3, The police have probable
cause to belleve both that the
vehicle constitutes an instru-
mentality or frult of a crime
and  that absent immediate
Impoundment the vehlcle will be
removed by a third party;
(footnote omitted) or

4, The police have probable
cause to belleve both that the
vehicle contains evidence of a
crime and that absent immediate
impoundment the evidence will
be lost or destroyed. (footnote
omi tted),

Wagner, at 356,

The Court, 1In Wagner, also held
that any search of the vehlclé,
once Impounded, would constitute an
additional intrusion upon  the
constitutionally protected privacy
Interests of the owner, and there-
fore requires elther permission or
a search warrant, Without justify-
Ing its divergence from federal law
the Kentucky Supreme Court explli-
citly rested its lengthy holding
upon Sectlon 10 of the Kentucky

Constitution, Kentucky was not the
only court to disagree with the
United States Supreme Court in
South Dakota v, Opperman, On
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remand, the South Dakota Supreme
Court reaffirmed Its origina

decision but used state rather than
federal constitutional law and Iim-
ited the scope of a warrantless in-
ventory search to articles in the
offlcer's plain view, See State v,
Opperman, S.D., 247 N,W,2d 673, 675
(1976).

At least three states have used
their state constitutlions to oppose
the holding In United States v,
Robinson, 414 U,S, 218 (1973)
making a full body search incldent
to a lawful custodial arrest rea-
sonable per se under the fourth

amendment, See State v. Kaluna,
Haw,, 520 P2d 51 (1974); Zehrung v.
State, Al., 569 P2d 189, 195-200

(1977); People v, Brisendine, Cal.,
531 P2d 1099 (1975), Each of these
three state courts, Alaska, Hawail
and Californla began thelr analysis
with the premise that the princi-
ples of Terry and Chimel should be
used as touchstones for defining
reasonable arrestee searches, Each
Court noted that state and federal
constitutlional law had long held
that governmental intrusions should
be no greater than absolutely
necessary under the circumstances,
Thus, with surprise over the lack
of precedent for the Supreme
Court's decision, the three state
courts maintained the primacy of
thelr warrant clause analyses and
chose not to follow Robinson,

The Oregon Supreme Court has held
roadblocks unconstitutional under
its state constitution unless the
legislature grants explicit author-
lzatlon to state agencies to con-

duct the roadblocks, The road-
blocks must then be Intended to
facilitate non-criminal sanctions,

See Nelson v, Lane County, Ore,,

743 P,2d 692 (1987)

There are many other fertile search
and selzure areas to explore, Back
in 1959, in Benge v. Commmonwealth,




)

" substitute the good

ler,

York, 401

V. Disbrow,

Ky., 321 S.W.2d 247 (1959), the
Kenfucky Court of Appeals declined
to follow United States v, Rabino-

witz, 339 U,S. 56 (1950) and held,

Instead, that police officers
serving a bench warrant had no au-
thority to search the arrestee's
residence without a search warranft,
The Court of Appeals admitted that
there Is no real difference between
Section 10 and the Fourth Amend-
ment, Only the Kentucky court's
analysis differs from that of the
Supreme Court., Refusing to make a
ngerious blunder,” the Court of Ap-
peals stated "In forbidding unrea-
sonable searches and selzures, Sec-
t+ion 10 of the Constitution of Ken-
tucky made certaln procedural re-
quirements Indispensable for lawful
searches and selzures, as has been
pointed ouft, 1+ did not mean to
Intentions of
the police for judiclal authori-
zation except In narrow!y confined
situatlions,” Benge, at 250,

SELF INCRIMINATION

In North Carollina v, Butler, 441
U.S. 369 (1979), the Supreme Court
held that a suspect could walve his
Miranda rights merely by expressing
an understanding of them before
giving a statement, The Pennsyl-
vania Supreme Court rejected But-
requiring an explicit walver
in Commonwealth v, Bussey, Pa,,
404 A,2d 1309 (1979), Though the
Supreme Court has held that a
statement Infirm under
could be used to Impeach the credi~
bitity of a testifying defendant,
at least three states, Californla,
Hawaii, and Pennsylvania, have
chosen not to Incorporate this
holding Into their state constitu-
tional analysis, See Harris v, New
U.S. 222 (1971), People
Cal,, 545 P,2d 272
(1976); State v, Santiago, Haw.,
492 P,2d 657, 664-65 (1971); Com-
monwealth v, Triplett, Pa,, 341

A,2d 62 (1975),

Miranda

The privilege against self-incrimi-
nation may also be defined or
limi+ed by the prosecution's power
to grant immunity. in Commonwealth
v, Brown, at 702-703, the Kentucky
Supreme Court went intfo extensive
constitutional analysis to hold
that a prosecutor has no inherent
power to grant Immunity to a wit-
ness In order to compel his testi-
mony. As noted earller, this case
cites to a wealth of legal resourc-
es which might assist the develop-
ment of state recognized civil
liberties.,

RIGHT TO COUNSEL

Though the Kentucky Supreme Court
has affirmed a defendant's right to
counse!
Commonwealth, Ky,, 178 S.W,2d 949
(1944), where the case was reversed
because counsel was not present in
+he courtroom when the jury retur-

ned with its verdict, there have
been no great variances between
state and federal law, As the

right to counse! and to effective
representation is a concern pecu-
liarly sulted to supervision by the
state Supreme Court, counsel has
good grounds to argue that this lis
an area where Indigenous constitu-
t+ional law should be developed,

California has held that there is a
right to counsel at pre~indictment
line-ups in People v. Bustamante,
cal,, 634 P,2d 1927 (1981), in
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in cases such as Wilcher v,

People v, Jackson, Mich,, 217
N.W.2d 22 (1974), the Michigan

Supreme Court extended the right to
counse! to photographic identifica-
tlon proceedings despite the Sup-
reme Court's direct ruling against
the finding of such a right. See
United States v, Ash, 413 U.S, 300,
321 (1973).

OTHER RIGHTS

In Moran v, Burblne , _  U«sS. ___
106 S.Ct. 1135 89 L,Ed.2d 40 (1986)
the United States Supreme Court
held that the defendant's ignorance
of a lawyer's efforts to reach him
did not undermine his walver of his
Fifth Amendment rlights nor did the
police officer's wiltful failure to
notify the defendant rise to the
level of a due process vlolation,
The Florida Supreme Court rejected
thls reasoning In Haliburton v,
State, Fla.,, 514 So.2d 1083 (1987),
In a simiiar fact situation, the
Florida court found a violation of
due process under Its constitution,
Hopefully other states, including
Kentucky will follow Florida's
lead,

In Stincer v. Commonwealth, Ky.,
unpublished (Oct, 15, 1987), Jus-
t1lce Lelbson jolned by Cheif Jus-
tice Stephens objects to the major-
ity's holding that it is not uncoa-
stitutional to exclude the defen-
dant from an In-chamber hearing to
determine whether a child is compe-
tent to testify at trial,

The Stincer majority stated that it
was bound by the Unlted States
Supreme Court and could not contra-
vene Its directions, Justice
Leibson and Chlief Justice Stephens
In contrast, state that their
eariler opinion In the Stincer case
primarily hinged on Section 11 of
the Kentucky Constitution - and
therefore was not subject to rever-
sal, See Stincer v, Commonwealth,
Ky., 712 S,W,2d 939 (1986),




Perhaps In the future, faced with
such an issue, counsel should base

In sum, we have a constitution, we
should make use of It especlally In

tional history, By our contribu-
tions we can help to preserve a

her argument strictly on State the face of potentially more con~ create a wunique Kentucky Ilegal
constitutional grounds, Yet the servatlve federal review, Develop-  tradition.
original Stincer opinion follows ments In constitutional law in
the accepted format of indicating other states and opinions In our Rebecca Diloreto
an Independent and adequate state own cases indicate that we need to Assistant Public Advocate
ground while also cH’lng federal ravitalize our use of our state Richmond Office
provisions, Stlincer, at 943, constitution and state constitu- (606) 623~8413
FRANKFORT OFFICE
Ellen Raine, principal typist,

Staff Changes

PADUCAH OFFICE

Tena Sexton, |nvesflgafof, Jolned
the of fice on October 16, 1987,

Cheery Hunerkoch jolined the office
on November 1, 1987 as a part-time
secretary,

Lynn Aldridge, formerly a paralegal
at the Eddyville Office, jolned the
Paducah Office as an Assistant
Placement Worker on December 1,
1987,

PIKEVILLE OFFICE

Danny Martin, Investigator, jolned
the Pikeville office on April 16,
1987,

Thomas Kimball, Assistant Public
Advocate, became the Supervising
Attorney of the Plkeville Office on
November 16, 1987,

Robert Bishop, formerly the
Director of the office, resigned
effective January 31, 1988,

Joined the Administrative Services
Division on December 1, 1987,

RICHMOND OFFICE

Tina Thompson, part-time secretary,
Joined the Richmond Office on
December 1, 1987,

RESIGNATIONS

Yvonne Dunaway, P & A principal
typist, resigned on September 15
1987,

Kevin Francke, formerly with- the
Hopkinsville Office resigned on
October 15, 1987, He Is now with
the law firm of Gerling Law Offlice,

TRANSFERRED

Lynda Campbell, Assistant Public
Advocate formerly of the London
Office, transferred to the Richmond
Office on October 16, 1987,

811l Spicer, formerly the Directing
Attorney of the London Office,
Jolned the Stanton Office on Dec-
ember 3, 1987,

Danny Rose, Assistant Public
Advocate formerly with the Hazard
Offlce transterred, on October 1,
1987 to the Morehead Office,
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Imprisonment

.)

IMPRISONMENT: SOME HISTORY AND
SOME CROSS=-NATIONAL COMPARISONS

Americans invented the prison,
However, early colonists in Amer ica
did not have prisons, and prior to

the Revolution, Americans were re-’

quired to follow the British crimi-
nal code, Upon conviction of a
crime, a person usually received a
fine, or corporal or capital pun-
I shment, Many colonfal punish-
monts were designed to terrorize
offenders and hold them up to ridi-
cule, e,9., the ducking stool, the
stocks, branding, and public flogg-
Ing. Convicted felons were rarely
Incarcerated,

Early Jalls were used for pretrial
detention. Two well known Institu-
tions In history, the Bastille and
the Tower of London, were used pri-
marily to confine political prison-
ers, not persons charged
crimes, The closest approximation
to a prison was the workhouse of
17th, 18th, 19th century England,
The workhouse was a place of hard
fabor used almost exclusively for
minor offenders, derellicts, and
vagran?s.'

tn 1789 In Philadelphla the first

prison in the world, the Walnut
Street Prison, was opened with a
great deal of enthusiasm, initial
results seemed promising. Yearly

commitments decreased from 131 In
1789 to only 45 in 1793, However,
by 1801 the Walnut Street Prison
became so overcrowded that Its in-

‘Roger T. Pray, "How Did Our
Prisons Get That Way? American
Heritage, July/August 1987, 92-101

with

spector resigned In disgust, From
that historic moment to the present

day, American's prison system has’

been in a constant state of cri-
sls.2 in 1931 the Wickersham Com-
mission spoke to the serious prob—-
lem of prison overcrowding and des-
picable conditions existent in many
state and federal prlsons.3

The United States Department of
Justice reported that at year end
1986 a record 546,659 persons were
conflined In Federal and State pri-
sons, The 1986 growth ratio of 8.6
percent was the highest recorded
since 1982, in absolute numbers
the 43,388 persons added fo our
prison population was the second
highest increase recorded In the 60
year history of the National Pri-
soner Statistics program.

The number of prisoners per 100,000
population in the United States on
December 31, 1986 was 216,
record, Eighteen states had an In-
carceration rate higher than the
national average. Twelve were In
the South (KY at 169 was not one of
them), 3 were In the West, 2 In the
Midwest, and 1 in the Northeast,

a new

For more persuasive evidence that
America's prison population Is in-

2)0an Mullen, "Prison Crowding and
the Evaluation of Public Policy."
ANNALS, AAPSS, March 1985, 31-46

3nReal and Intanglible Costs:

Wickersham Report", Commonwealth,
March, 1931, 562-63,
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creasing at an alarming rate, See
tables 1 through 6., (Source: Pri-
soners In 1986, BJS Bulletin, Wash-
ington, D.C.: Department of Jus-
tice, 1987),

TABLE 1

TEN STATES WITH THE LARGEST 1986
PRISON POPULATION [AND KENTUCKY]

Number of lnmates

1 California 59,484
2 Texas 38,534
3 New York 38,449
4 Florida 32,228
5 Ohilo 22,463
6 Michigan 20,742
7 Illinols 19,456
8 North Carolina 17,762
9 Georgla 17,363
10 Pennsylvania 15,201
26 [Kentucky 6,322)
TABLE 2°

TEN STATES WITH THE HIGHEST INCAR-
CERATION RATES, 1986 [AND KENTUCKY]

Prisoners Per 100,000 Reslidents

1 Nevada 462
2 Delaware 324
3 South Carolina 324
4 Loulslana 322
5 Alaska 306
6 Oklahoma 288
7 Alabama 283
8 Maryland 280
9 Florida 272
10 Arizona 268
26 [Kentucky 169}




TABLE 3
TEN STATES WITH THE LARGEST PERCENT
INCREASES IN PRISON POPULATION
1985-86 [AND KENTUCKY)

Percent Increase

1 Nevada 19.5%
2 Callfornia 18,7%
3 Michigan 16,8%
4 New Mexlco 16.8%
5 Oklahoma 15,2%
6 Kansas 14,6%
7 New Hampshire 14,5%
8 Wyoming 14,14
9 Utah 13.0%
10 Florida 12,7%
17 [Kentucky 9.0%]

TABLE 5
STATES WITH INCARCERATION RATE OF
200 OR MORE PER 100,000 POPULATION
(AS OF 12-31-86) [AND KENTUCKY]

Prisoners Per

TABLE 4
TEN STATES WITH THE LARGEST PERCENT
INCREASES IN PRISON POPULATION
1980-86 (AND KENTUCKY]

Percent |ncrease

1 Alaska 191,9%
2 California 148,1%
3 Nevada 145,0%
4 Hawali 143,8%
5 New Hampshlire 139,9%
6 Kansas 117,5%
7 New Jersey 116,0%
8 New Mexlico 112,3%
9 Arizona 107,3%
10 Oklahoma 100,1%
11 (Kentucky 75.2%1

100,000
Reglon State Residents
Northeast New York 216
Midwest Kansas 220
Michigan 227
Missourli 206
~ “Ohio 209
South “Alabama 283
Delaware 324
D.C.- 753
Florida 272
Georgla 265
{Kentucky 169}
Loulisiana 322
Maryland 280
Mississippl 249
North Carollina 258
Ok | ahoma 288
South Carolina 324
Texas 228
Yirginla 215
West Alaska 306
Arizona 268
Californla 212
Nevada 462

TABLE 6

STATES WITH AT LEAST 10§ INCREASE
IN PRISONER POPULATION FROM 12~
31-85 T0 12-31-86 [AND KENTUCKY]
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Percent
Reglon State Increase
Northeast Connecticut 12,3%
New Hampshire 14,5%
New York 10,8%
Northwest Kansas 14.6%
Michlgan 16,8%
South Delaware 10.8%
Florida 12,7%
Oklahoma 15.2%
South Carolina 11,1%
(Kentucky 9.0%}
West Arizona 10,6%
California 18,7%
ldaho 12,14
Nevada 19,5%
New Mexico 16.8%
Utah 13,0%
Wyoming 14,1%
A casual glance at the tables
compiled by .the United States
Department of Justice convinces

most observers that an alarming
number of Americans reside behind
bars and that number has been
steadily Increasing since 1980,
Cross~national data Indicates that
the United States imprisons its
criminal element at an enormously
higher rate than do other western
democracles,

In 1987 the United State Department
of Justice conducted a study com-
paring the Incarceration rates of
the United States with those of
England, Canada, and West Germany,
Because of variations in the kinds
of data avallable and the different
years In which It was collected
U.S. - 1982; Canada - 1930; England




- 1983; West Germany - 1984, the
Imprisonment rates should be con-

sidered as estimates of Iincarcer-
ation and not exact rafes.4
In the cross-national study the

following table was presented:

TABLE 7

NUMBER OF PERSONS INCARCERATED PER
100,000 PERSONS N THE RESIDENT
POPULATION FOR THE UNITED STATES,
ENGLAND, AND WEST GERMANY,

Incar-
ceration United
Offense States England Germany
Robbery 46,1 5.1 9.9
-Burglary 37,0 21,0 -——
Theft 56,5 24,8 21,0

TABLE 8

PERCENTAGE OF ARRESTED ADULTS IN-
CARCERATED FOLLOWING CONVICTION IN

THE UNITED STATES, CANADA, AND
ENGLAND,

Arrest United

Offense States Canada England
Robbery 38% 52% 48%
Burglary 27% 23% 30%
Thef+t 17% 14% 14%

Table 7 shows that
States persons are

in the United
imprisoned for

robbery at a rate almost five times

higher than In West Germany and
nlne times higher than In England,
For theft the rate of imprisonment
fs more than twice as high as in
England and West Germany,

In the face of these startling
statistics the Department of Jus-
tice researchers examined their
data In terms of arrest-based Im-
prisonment ratlos, The question
ralsed was -- are Americans arrest-
ed for robbery, burglary, and theft
more llkely to be sentenced to a
prison term? The data are pre-
sented In the following table:

4Imprlsonmen'r in
Bureau of Justice Statistics,
_) Speclial Report, Washington, D,C.:
Department of Justice, BJS, 1987,

Four Countries,

Table 8 shows the United States has
the lowest arrest-based Imprison-
ment ratio for persons convicted of
robbery and its imprisonment ratlo
for burglary is near the midpoint
of the ratlo for Canada and Eng-
land, And, finally, the United
States imprisonment ratio for theft
is only three percentage points
higher than those of Canada and
England.

The Department of Justice study
indicates that the United States is
not more severe in Its sentencing
of persons convicted on burglary,

robbery, and theft charges, How-
ever, the researchers point out
some - weaknesses In their data,

They were not able to control for
two important variables which play
a major role In sentencing deci-
slons: (1) the seriousness of the
offense within broad offense defi-
nitions and (2) the prlor criminal
record of of fenders,

There Is empirical evidence that
robberies in the United States are
more serious on the whole than
robberies Iin other countries, For
example, about 40§ of the robberies
reported to the pollce In the
United States Involve firearms, In
Canada 29% of robberles Involve the
use of firearms and only 9% in Eng-
land, This Is additlonal support
tfor the claim that the U,S, is not
more severe In its treatment of
robbers In the court system,
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In sum, the Department of Justice
study [ndicates that there are no
significant differences in arrest-
based Incarceration ratios for the
offenses of robbery, burglary, and
theft among four western democra-
cles, A logical question which a-
rises Is why doses the United States
have enormously higher population
based Imprisonment rates, The De-
partment of Justice researchers
suggest that part of the answer Is
that the United States has sub-
stantially higher crime rates than
Canada, England, and West Germany,
Stated simply, the United State has
a much higher proportion of Its
population committing crimes, Other
factors Involving public policy
(too complex to discuss In detall
in this article) which affect pri-
son populations are length of sen-
tence, persistent felony offender
statutes, legislation creating new
felonles, parole revocation rates,
probation rates, and parole rates,

Bill Curtis

DPA Research Analyst
Frankfort

(502) 564-5235

Wartime conviction ot Japa-
nese-American overturned: A
federal appeals court in San Fran-
cisco yesterday overturned the war-
time conviction of a Japanese-Amer-
ican for resisting curfew and
violating a military internment or-
der, saying the government had
suppressed crucial evidence.

The ruling in the case of Gor-
don Hirabayashi came after similar
decisions by lower federal courts in
his case and another case, which
relied on evidence that the impris-
onment of 120,000 Japanese-Ameri-
cans during World War II was done
for racial rather than military rea-
sons.

Herald-Leader, September 25, 1987




Ask Corrections

TO CORRECTIONS:

How many members are there on the
Kentucky Parole Board and who are
they?

JO READER:

There are seven (7) members on the

Kentucky Board of Parole and they

are: Chalrman - John C, Runda
Member - Newton McCravy, Jr,
Member - Helen Howard Hughes
Member - Dennis Langley
Member - Joanie Abramson

Muel ler
Member - Larry Ball
Member ~ Lou Karibo

TO CORRECTIONS:

How can my client get copies of
materlals that are in his offender
record file?

TJO READER:

Your client should send a written
request to Betty Lou Vaughn, Of-
fender Records Administrator, Cor-
rections Cabinet, State Office
Bullding, Frankfort, Kentucky
40601, The written request should
specifically 1identify the docu-
ment(s) requested, Upon recelipt a
determination will be made as Yo

the avallability of the documents
and the client will be notified,

TO CORRECTIONS:

wWhat s +the: dlifference between
"Release from Supervision" and
"Final Discharge from Parole"?

TO READER:

Release from supervision indicates
a parolee has been released from
active parole supervision and does
not have to report to a parole
officer but is still on parole, A
Final Discharge from Parole Is a
formal document issued by the
Parole Board which terminates all

{lability under the present
sentence.
All questions for this column

should be sent to David E, Norat,
Director, Defense Services Divi-
sion, Department of Public Advo-
cacy, Perimeter Park, 1624 Louls-
ville Road, Frankfort, Kentucky
40601, 1f you have gquestions not
yet addressed in this column, feel
free to call either Betty Lou
Vaughn at (502) 564-2433 or David
E. Norat at (502) 564-5223,

Betty Lou Vaughn

Of tender Records Supervisor
Department of Corrections
Frankfort, Kentucky 40601
(502) 564-2433

Betty Lou Vaghn

Administrative
News

The Department of Public Advocacy
maintains a roster of all public
defenders for each of the 120 coun-
ties of the Commonweaith of Ken-
tucky, The roster Iists the name,
address and phone number of the
Administrator for each county as
well as all public defenders within
the county, The list Is revise
periodically and a copy can be ob
tained by writing Jane Hosley at
the Department of Public Advocacy,
Perimeter Park, 1624 Loulsville
Road, Frankfort, Kentucky 40601 or
by calling her at (502) 564-8006,

TRIAL ATTORNEYS

The Department of Public Advocacy
has openings statewide, You must
be licensed to practice law In
Kentucky or eligible under SCR
2,112 (Kentucky Limited Practice
Rule), Salary $1384 to $2256; high-
er salary commensurate with experi-
ence; good benefits., Send resume
to:

David E, Norat

Department of Public Advocacy
Per imeter Park

1624 Loulsville Road
Frankfort, Kentucky 40601
(502) 564-8006




" Cases of Note...In Brief

FUNDS FOR PREL IMINARY
HEARING TRANSCRIPT
McMilllion v, State

742 P,2d 1158 (Oki.Cr, 1987)

The defendant was appointed a
public defender, who represented
him at a preliminary hearing and
who asked for a copy of the prelim-
inary hearing transcript at public
expense, The Court granted that
request,

Subsequently, the defendant'!s fam-
tly obtained a bond for his $10,000
bail., The defendant's public
defender then moved to withdraw iIn
light of the fact that the defen-
dant's family posted bond, The
trial judge refused to allow the
withdrawal but did order the defen-
dant to pay the $80-$90 for the
preliminary hearing transcript,
finding that the defendant had the
money to pay for it "but chose to
put It on his bafl." I1d. at 1160,

The appellate court held that it Is
a "violation of equal protection to
deny Indigents in a criminal pro-
ceeding access to a transcript of a
prel iminary hearing because of
inabllity to pay." Id. They also
determined that the error was not
harmless due to the fact that the
defendant!s counsel at trial was
the same as at the preliminary
hearing, 1d. at 1160-61, Accord-
ing to the Court, the right to the
transcript at public expense '“is
not based on any consideration of
whether the transcript of the
preliminary hearing Is beneficial

to the defense,"” 1d, at 1161, The
Court further found that the defen-
dant's ability to make ball "has no
bearing on his status as an Indi-
gent or his .ability +o retain
competent counsel at the time he
needs one." 1d.

RELEASE TO PREPARE DEFENSE
Kinney v, Lenon
425 F,2d 209 (9th Cir. 1970)

This Is an older case but still
insightful, The defendant was 17
and was arrested for a schoolyard
fight, He argued that he had to be
released from custody since there
were many potential witnesses to
the fight who he could not identify
by name but who he knew by sight,
The defendant's attorneys were
white and he was black, and that
created difficultles In interview-
ing and lining up the witnesses,

Recognizing that +the ability to
prepare a defense Is fundamental to
the adversary system, and recogniz~
Ing that the defendant was the only
person who could effectively pre-
pare his defense, the Court held
the "fallure to permit appellant's
release for the purpose of alding
the preparation of his defense
unconstitutionally interfered with
his due process right to a fair
triat,® 1d. at 210, In so hold-
ing, the Court noted:

We may take notice,.., of the
difficulties often encountered,
sven by the able and consclen-
tious counsel, In overcoming the
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apathy and reluctance of potential
witnesses to testify. I+ would
require blindness to soclial reality
not to understand that these
difficulties may be exacerbated by
the barriers of age and race.

1d,. at 210,

DISTURBING PEACE STATUTE
OVERBROAD '

State v, Carpenter
736 S.W.2d 406 (Mo, 1987)

The court found that Missouri's
disturbing tThe peace statute was
unconstitutionally overbroad In
regulating speech, The statute
provides:

1. A person commits the crime of
disturbing the peace if:

(1) He unreasonably and knowingly
disturbs or alarms another person
or persons by:

* * * *
(¢) Threatening to commit a crime
agalnst any persons;...

This Missourl statute Is simllar to
Kentucky's terroristic threatening
statute, KRS 508,080,

Carpenter found that the govern-
ment's Interest in stopping people
from threatening to commit of fenses
was outweighed by the public's
Interest In exercising free speech:

Moreover, there Is no guarantee
under the statute that a substan-
‘tlal likelihood exists that such



threatened criminal conduct will
ever occur., There may be many
sltuations where the threatened
activity will neither be imminent
nor fiikely. Consequently, the
statute acts to smother speech
otherwise protected by the First
Amendment In that persons whose
expression s constitutionally
protected may well refrain from
oxercising their rights for fear
of criminal sanctions provided by
a statute susceptible of applica-
t+ion to protected expression,
id. at 408,

BILL OF PARTICULARS

Alan Morgan v, Commonwealith, KY.,
(November 5, 1987) (unpubllished)

Indicted for first degree sodomy of
a child of the person he was di-
vorcing "on or about 1982," the
defendant filed a motlon for a bitl
of particulars, The Commonwealth
responded that no more information
was available due to the nature of
the of fense,

" The appellate court held, "It lIs
the purpose of a bill of partlicu-
lars to provide information neces-
sary for the preparation of a
defense and a full understanding of
the charges. Brown v, Common-

woalth, Ky., 378 S.W.2d 608 (1964),
While it is within the sound dis-
cretion of the trial jJudge with
respect to the granting of a blll
of particulars, the trial judge may
not arbitrarily refuse to order the
state to supply at least some
specificity of the time of the
charges In order to make possible
the preparation of a defense,
James V., Commonwealth, Ky,, 482
S.W.2d 92 (1973), While cases
involving the sexual abuse of minor
children may create an exception
‘with respect to the exact time and
place, we cannot condone the simple
allegation that an act occurred "on
or about 1982" or ‘'on or about
1984," The practical effect of

thls allegation requires a defen-
dant to be prepared To defend
himself for every minute of a
period of four or tive years, On
or about 1982 might mean 1981, or
i+ could mean 1983, On or about
1984 could mean 1983, or perhaps
1985, The chllidren at the Time of
+he trial were aged 11 and 15, |t
is inconcelvabie that the Common-
woalth could not have at least
narrowed the time of the alleged
Incidents, or made an attempt to
respond to the motion for a bill of
particulars and supplied more
Information - than that alleged in
the Indictment,"

INSUFFICIENT EVIDENCE FOR
{NYOLUNTARY COMMI TMENT
State v, Nance
735 P,2d 1271 (Or.App. 1987)

in this involuntary commitment
proceeding, the state argued that
the defendant suffered a severe
welght loss; had recurring welight
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and sleep problems, and did not
seek medical or psychlatrist hely
The trial court found her mentally
111 in need of care and custody,
1d, at 1272,

The appellate court found that
there was lInsufficient evidence to
show that the defendant was unable
to care for her basic needs, and
the evidence was insufficient to
involuntarily commit her, Id.

The court also noted that tThe
experts! conclusions that she might
face particular problems was con<
jocture which was not sufficient to
prove a need for menta! commitment,

INSUFFICIENT EVIDENCE OF
MENTAL ILLNESS
State v, Billingsley
736 P,2d 611 (Or.App. 1987)

The defendant was Involuntarily
commi tted, He phoned the 911
number and sald he was "wigglr

out," and that he wanted To ge1
away from the drug scene. A po-
liceman took the defendant to a
hospital where the defendant said
he tried to "freak out" in order to
stay. At trial, one doctor testi-
fled that he was ambivalent as to
whother the defendant was mentally
111. Another doctor was "a llttle
bit more persuaded" that he had a
mental disorder that left him
unable to provide for himself. The
+rial court found that the defen-
dant was on the verge of an explo-
sion, showed poor judgment, and was
out of touch with reality.

The appellate court stated that
while the defendant may have shown
poor Jjudgment in trying fo get rest
by claiming to be mentally unbal-
anced, poor Judgment is not a
mental disorder, Also, neither
doctor stated the nature of the
mental disorder that the defendan”
was supposedly suffering. Th.
Court found that there was Insuf-



y

flclent evidence of mental illness,

,) and that the defendant was Iimpro-

perly committed.

{MPROPER MENTAL RETARDAT!ON
COMMITMENT
McClure v, State
737 P.2d 1001 (Utah 1987)

The defendant was Involuntarily
committed due to his mental retar-
dation, The evidence at trial was
that the defendant was emotionally
and mentally 11l but not mentally
retarded,

The appellate court held that there
had to be a causal link between his
mental retardation and the behavior
that requires " commitment for a
defendant to be committed under the
mental retardation procedure, In
this case, the Court found that the
defendant was wrongly committed
under that statute since his behav-
lor was not a product of mental
retardation,

TRIAL IN PRISON
UNCONST I TUTIONAL
Vescuso !:_Comnonvealfn,
360 S.E.2d 547 (Va,App. 1987)

Over objection of detense counsel,
the defendant was fried In a prison
courtroom, He was tried for escape
from that prison, and convicted of
that offense, The trial court
overruled the objection, finding
that the frial, even though in a
prison, was indeed open to the pub-
lic,

The Virginia Court of Appeals ruled
that a trial behind prison walls
offended "traditional notions of
fairness and basic precepts of our
criminal justice system" under the
6th and 14th amendments absent 3
nshowlng of overriding public
necessity or justification."” 1d,
at 551, Administrative convenience
alone |Is not enough to justify
trial behind bars, Id.

The Court readily recognized that
the public was eftectively exc luded
from attending the trial in spite
of the trial judge's statement to
the contrary:

We cannot think of any location
within the Commonwealth that
glves less freedom of access than
a trial within the confines of a
prison, The barrier of a peri-
meter wall, the varled security
precautions inherent In a pri-
son,.. all tend to discourage
public attendance., Furthermore,
the character of a prison faclli-
ty is fundamentally different
from that of a courtroom at the
public courthouse,

1d,

Ed Monahan

Asslistant Public Advocate
Director of Training
frankfort, Kentucky 40601
(502) 564-5258

KSP, FBI TRAIN

gt ey

Mike Zaldan, Kathy Power,

INVESTIGATORS

(L to R) Danny Martin, Tena Sexton, Danny Dees, Bob Rehberg, Joe Howard,

Lowell Humphrey, Pat Livington, H.D.

Britt, Genieveve Campbell, Audry Combs, Larry Rapp, Steve Heffley

Twenty-two DPA and Loulsville,
Lexington, and Ashland public de-
fender Investigators met for thelir

nnual training seminar on November
8~-9 at Barren River State Park,

They heard Scott Doyle, Kentucky
State Police Crime Lab Technician
for Louisville, explain firearm,

shoe, and tire identification stan-
dard tests. He noted their limita-
tions and defined the capabilities
of the KSP central and regional
crime labs,

FBI Speclal Agent Joe Smith discus-
sed "rules of thumb" for crime
scene photography, then critiqued

crime scene photos taken by the at-
tending investigators. Agent Smith
gave suggestions for improving "mug
shots" and injury photos, He also
reviewed film, lenses, types of
cameras and flash equipment helpful
in taking "true and accurate" crime
scene photos, Aithough the new
trend Is videotaping crime scenes,
he noted that, as yet, there are no
standards for the Introduction of
video tapes at trial.

Several times since 1976 KSP crime
lab technicians have taught Inves-
tigators. This Is the second con-
secutive year that FBl Instructors
have trained staff investigators,
thanks to the work of Ed Monahan,
Director of Training, and Dave Ste-
wart, investigations Coordinator.,

Lawrence P, Rapp, Sr.
Investigator, Sr,
Loulsville, Kentucky
(502) 933-2527
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ook Review

The Facts About Drugs and Alcohol
by Mark S, Gold, M.D.
Fair Oaks Hospital, 1986
Bantam Books, Inc,
666 Fifth Avenue
New York, New York 10103

The author Is Director of Research
of both Falr Oaks Hospital In
Summit, New Jersey, and the Regent
Hospltal, in New York City. Dr.
Gold is the founder and medical
director of the National Cocaline
Helpline, and was awarded the
Public Relations Soclety's Silver
Anvil Award for Public service for
800-COCAINE, He defines drug abuse
as repeated use of any drug to the
point where it Is serlously inter-
fering with your health, economic
status, or soclal functioning.
Drug abuse Is not a single event,
but rather, a series of events that
form a pattern, (p. 8)

Drug abuse has always been a sub-
ject clouded by myths, The classic
image of a "drug addlct" used to be
+hat of a miserable, poverty stri-
cken, Immoral wreftch, who stole,
mugged, and murdered fo obtalin a
nfix," Drugs themselves have also
been surrounded by myths, Addic-
t+ive substances used to be drugs
like heroin, which grabbed its
victims and held their bodles
captive, To get the "monkey off
thelr backs," drug addicts had to
endure an agonlzing withdrawal,
golng "cold turkey," and sweating
i1t out unti! +hey had paid the
price for their sins (p. 1),

Today, these images of the addict
and of addictive substances are no
longer true, New. myths have emerg-
ed to take thelr place such as the
notion that some drugs are "recre-
ational® in nature, and can be used
safely and for "fun." We are In
the middle of a nationwide epidemic

of addiction to drugs and to alco-
hol as well, and are just beginning
+o understand the nature and ser-
jousness of the problem.

Drug and alcohol abuse is now a
major health problem in the United
States, no longer limited to a

'Marijuana as a cash crop
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‘| Top 10 marijuana growing states in 1986. Value of crop in bilions
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Amaerica’s marijyana harvest was $26.70 biflion in 1886 and $18.6 billion in 1985.
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Penalties
OHIO

INDIANA

KENTUCKY

a fine from $3000 to $5000.

Possession of up to 100 grams is a misdemeanor punishable by up to a $100 fine.
Cuttivation of any amount is a felony, punishable with a mandatory $2000 fine an
up to one and one hall years in prison. Sale of less than 600 grams is a felony,
punishable with a mandatory $1000 fine and up to one and one half years in
prison; over 600 grams jumps to a mandatory $3000 fine.

Possession, cultivation or sale less than 30 grams is a Class A misdemeanor
punishable up to one year in prison and $5000 fine. Over 30 grams is a Class D
felony punishable by up to four years in jail and up o & $10,000 fine.

Possession of up to 8 ounces is a misdemeanor punishable by up to 90 days and
up to a $250 fine. Possassion of 25 plants or more is a felony charge of cultivation
with intert to distribute. Sale or transfer of any amount of marijuana to a juvenile is
a felony. Conviction of cultivation or sale is a prison term of one fo five years, with

SOURCE: National Organization for the Retorm of Marijuana Laws

BRUCE CARILLON/The Cincinnati Post

Copyrighted, Reprinted by Permission of The Clnclnpaﬂ Post
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\small segment of the population as
Jit was in the past, Today, Just
" about everyone knows someone who
drinks too much or uses drugs casu-
ally, Marijuana, cocaine, PCP, her-
oin and "designer drugs," such as
ngestasy," can be purchased readily
in virtually every city on street
corners and in the workplace,

Drug and alcohol addiction cuts
across all geographic, ethnic, and
social boundarles, Almost 25
milifon people have tried cocaine
--~that's one out of every ten
Americans! Many of these people
are wel | -educated, successful

members of the middle class; What
Is worse, over one miliion people
report that they can't stop using
cocaine, no matter how destructive
it Is to thelr health, family, and

careers,
Each year, more people die from
prescription drugs, which they
‘obtain legally, but wused impro-

g perly, than all illegal substances
combined! Over two blillion pre-
scriptions are written each year at
a cost of over ten billion dollars
(pe 2)!

Orunk drivers account for 60% of
ait traffic deaths, Countless
others have had thelir health ruined
by alcohol-related diseases.

A new drug eplidemic--"crack" - a
highly addictive form of cocaine,
is sweeping the country affecting
many adolescents as well as adults,

Although heroin is the best known
street drug, and also the most
addictive of all known drugs, Its
use has diminished somewhat in
recent years, There are still
between 400,000 and 700,000 heroin
addicts in the U,S, (p. 90)

. Alcohol Is the most dangerous drug
) known to mankind, but it is still
legal and elight out of every ten

people use it, Amazingly, almost
33¢ of our population are regular
drinkers, Ten million are consi-
dered =~ "problem drinkers" and
another ten million are considered
nalcoholics,"”

We must learn everything we can
about drugs and how they work in
the body, We need to be aware that
drug use is not new, In fact, the
use of herbs, potions, and mind-
altering substances can be traced
back to +the dawn of history,
Greeks and Romans drank alcohol

. freely--in fact, one of their gods,

celebrated the love of
wine, Drugs were given to people
by "healers," Medieval maglicians
mixed potions that were powerful
elixirs from poppy seeds and other
naturally occurring opiates, to
curb pain, and relleve tension,
Drugs have been used by native
cultures through the years for
religious rituals!

Bacchus,

Why are so many people so dependent
on drugs and alcohol today? Why is
drug abuse so prevalent today, and
more than in the past?

Here In the U,S, we see drugs
glorified by medla and bi | Iboard
advertisements., We see actors and
actresses using and selling drugs.
We have pharmaceutical companies
manufacturing millions of pills,
and Doctors prescribing them as
fast as they are made, We Kknow
that billlons of dollars are made
from fllegal drugs; marijuana is a
ten billion dollar industry In the
U.S. $250 worth of heroin, nets
about $400,000 worth of heroin on
the streets, Cocaine and crack are
pure, cheaper, and readily avall-
able, There are many deaths by
0.D.'s, and other drug related
incidents,

This well-written and researched

book in many ways brings to f(ight
the serious problem with drug abuse
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in the U.S. It dispels the old
myths, and introduces some new ones
concerning drug abuse and thelr
use., It highlights the physical,
emotional, and social dangers these
drugs have on us and society.

The author has westablished an
Invaluable list of symptoms, signs,
and definltions to look for in the
drug user, He places special em-
phasis on the young adolescents and
thelr drug abuse potential and also
goes into detall about the role the
parents should play. He explains
what chemical dependency is, and
the different treatment plans and
programs avallable., His book pro-
vides us explanations, awareness,
insight, education, resources, and
a recourse,

as well as the new
myths about drugs, perpetuate in-
correct information about their
safety. (p. 2), These are some of
the reasons we have a soclety that
has a major problem with drug use
and drug abuse,

These facts,

Carlton Doran
F.C.D.C.
Frankfort, Kentucky

DEATHS

Kentucky Unlted States

(1986) (1985)
Heart
Attacks 12,837 771,168
Cancer 7,590 461,563
Car
Acclidents 808 45,901
Criminal
Homicide 253 20,613('86)
Sources: 1986 Report=KY Traffic

Accident Facts, 1986,
Crime in KY, 1985 Nation-
al Center for Health




The Department of Public Advocacy
has moved from 151 Etkhorn Court,
Frankfort, The new address Is:

Department of Public Advocacy
1264 Loulsville Road
Perimeter Park West

Frankfort, Kentucky 40601

The telephone system has changed,
All Department personnel can be
reached by calfing the receptionist
at (502) 564-8006,

The direct Iine to the receptionist
of the Protection and Advocacy Div~
Islon is (502) 564-2967,

'FUTURE
SEMINARS

ALTERNATE SENTENCING SEMINAR
January 29, 1988
Florence Schneider Continuing
Education Center
3rd Floor
Western Kentucky University
Bowling Green, Kentucky

Joint tralning with Judges, prose~
cutors, probation and parole offj-
cers, Commonwealth Aftorneys, DPA
Alternate Placement Workers and DPA
attorneys,

16TH ANNUAL DPA. SEMINAR
~ June 5-7, 1988

Quality Inn Riverfront
Covington, Kentucky

CRIMINAL DEFENSE AND
MENTAL RETARDATION SEMINAR
Fall, 1988

For more information, contact Ed
Monahan, Director of Training,
(502) 564-8006,

The Advocate

Department of Public Advocacy
Perimeter Park

1264 Louisville Road

Frankfort, Kentucky 40601
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