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The Advocate Features

Ann Balley Smith does not ¢it the
stereotype of a public defender.
She s calm, soft-spoken, unassum-
ing and even-tempered, She does
not come across as argumentative,
confrontational or overly aggres-
slve, quallties that are often as-
soclated wlith successful criminal
defense practice, However, her
quiet manner disgulses a real tal-
ent for trlal work and a strong
comm!iment to the advocacy of her
clients! rights,

This should come as no great sur-
prise consldering her background
and legal tralning. Ann Is a Louls~
ville native who attended Portiand
Christian School, Morehead Coliege,
the University of Loulsvilie and
1t+s Law School where she graduated
near the top of her class and won
the Pirtle~Washer moot court compe-
+1tion, She worked as a law clerk
for the Publlic Defender during law
school and was hired as a staff
attorney following graduation, She
continued to rise through the
ranks, handling virtually every
Kind of case the Publlic Defender !s
appointed to represent, Her repu-
tation grew among Jjudges, lawyers
and especlailly the Jefferson County

jall population, the majorlty of
which wanted "the lady lawyer" on
thelr case, It seemed, Of course,

many prosecutors had to learn the
hard way to respect Ann's excep-
+ilona! advocacy ablllity. Once, a
particular prosecutor was so cer-
taln of his case, which Involved
multiple counts of sexual offenses
allegedly committed agalnst chlid-

!
ren, that he suggested to several
of Ann's colleagues that she would
be well-advised to plead her client
gullty In accordance with hls re-
commendation, She declined and went
to trlal, winnlng acquittal on all
charges. Simllarly, she prevalled
In numerous other cases, Including
a capltal case In which the charges
were dlsmissed after two trilals
resulted Tn hung juries In favor of

acqulttal, She also served as co-

counsel In the case of Commonwealth
Vo Major Crane,

Although unsuc-
cessful In persuading the trial
court that a judliclal finding that
the defendant's confession Is
voluntary does not preclude defense
counsel from Introducing evidence
about the clrcumstances surrounding
procurement of the confession to
demonstrate 1ts lack of credibll-
1ty, the groundwork lald at the
trlal level was Instrumental In
having the U,S. Supreme Court ultl-
mately reverse the Kentucky Supreme
Court on that lssue !n an unanimous
declslon, Crane v, Kentucky, 106
s.Ct. 2142 (1986).

In 1986, desplte having worked with
him for several years, Ann never-
+heless marrled Leo Smith, also an
Asslstant Public” Defender 1In the
Jefterson County office, Perhaps
because her judgment was thersby
called Into questlon, she accepted
a, position shortly thereafter with
the flrm of Goldberg and Simpson.
However, after a year of clvll
practice, she declded to return to
the Publlc Defender and almost
Immedlately plcked up where she
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Ann Balley Smith

left off by winning a jury trial

acquittal In clreult court, Her
thorough preparation and savvy
trial skiils continue to beneflt

the clients she !s assligned Yo re-
present,

Aan and Leo are expecting thelr
f1rst child thls spring, and Ann
will be leaving the hallowed halls
of the Public Defender's Office,
nopefully to refurn again, In any
event, her many accomp | 1 shments and
signiflicant contributions to the
public defender program will not
soon be forgotten. We wlsh her and
her family all the best,
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n Interview With
Justice Wintersheimer

1. what are the most critical
tssues facing Kentucky's criminal
Justice system?

Unnecessary deiay In both criminal
and clvli matters,
2. What 1s necessary for these

problems to be solved?

The Court continues to make pro-
gress 'n reduclng delay and In-
creasing efficlency, The volce
activated video camera experimental
project has been expanded In order
to provide transcrlpts more qulick-
ly., In order to eliminate unneces-
sary delays, the .Court has been
strict with disclpiinary sanctlons
on attorneys who persist 1n. frivo-

lous brlefing as well as with
delinquent court reporters.
3, What 1s the most enjoyable

aspect of being a Justice of the
Supreme Court of Kentucky?

The opportunity to declde Issues
and questions of law from every
area of the legal dlscipline both
clvil and criminal, Cases that are
brought before the Supreme Court of
Kentucky Involve a great Impact
upon the Ilves of each and every
person within this Commonweal th,
I+ 1s refreshing to reailze that
for the most part the system does
provlde adequate rellef tor 111

ganfs. In the area ‘of  criminal’
Iaw, the system aiso provides
Jefendanfs with an

dpporfunlfy tol: rece!ve fh

A T AL B R e I

unparalleled'/

best legal assistance In the de-
fense of thelr position,
4, What 1s the most frustrating

aspect?

The most frustrating aspect remalns
unnecessary delay,

5, In this year of celebrating our
Constitutlon and its protections of
Indlvidual |lbertles, what are you
most proud of the Kentucky Supreme
Court doing to further Indlvidual
rights of cltizens accused of
crimes?

Anyone who conslders In any detall
the administratlon of Justice In
the country and In this Common-
wealth, must admlt there s no
greater apparatus fo determine jus-
tice,

For example, an Indigent person
accused of a crime can be ellglble
for free legal assistance, Legal
counsel for the accused s pald by
the state. The Court 1s llkewlse
malntalned by the state as Is the
prosecutor's office, Therefore, you
have two state agencles meeting
under the ausplces of another statfe
agency to advocate a Just solutlon
to the allegation that a citizen of
+his Commonweaith has committed a

crime, Even more admlirable Is the

"Commonwealfh's ‘ gf forts . 1o protect
_and res?ore fhe
f?les of persons who are victims of

lnd!vldual {1ber-

TR AT e

This Court 1s the finai arbiter on
issues of state law, As such It
slts at the fulcrum of the appara-
tus that welghs and measures jus-

tice. This alone Is a Jusflflable
source of pride,

Justice Wintershelmer

6. How would you characterize what
the present Supreme Court of Ken~
tucky has done through Its deci-
sions In the criminal taw area In
the years slince you've been 2
Justice In terms of trends and
directions?

Attempting to define and- identify a
wtrend" Infers a dlrection of
agenda on the part of the Court.
Each case before the court must
rise or fall on 1ts own merlt and
not be declded In accordance with
some trend or dlrecflon. i
s i
f%cas‘ﬁ
= on

Erotes

Therefore, fa!r deal!ng on,
by-case basis should ‘be’ f

"frend" followed by any Courf;




7. How 1s the practice by attorneys
before the Supreme Court of Ken-
tucky?

General ly the practice by attorneys
before the Supreme Court Is excel-
lent, Attorneys reaching the Su-
preme Court via Motlon for Dis-
cretionary Review have had two
previous courts In which to hone
thelr strategy and narrow the Is-
sues., Aftorneys before the Court

on Criminal Matter of Right appeals

are mostly employed by the Depart-
ment of Public Advocacy and +he
Attorney General, all of whom spe-
clallize In criminal appeals, These
attorneys are by far the "duty ex~

perts" in criminal appellate prac-
tlce., The Court expects, and most
often recelves, expert argument
from these attorneys. In many re-

spects they are far superior +to
some clvil appeltate practitioners,

8, How can that practice best be
Tmproved?

Like everything else Tn our profes-
slon, education and experlence are
the best methods, D!llgent prepar-
atlon Is seif-evident, as Is less
than adequate preparation, An ab-
solute essentlal element to suc-
cessful practice before the Court
Is a detalled knowledge of the
facts, | do not mean that an
attorney should necessartly Include
a long factual history of the case.
However, 1f questloned by the
Court, a detalled knowledge of the
facts Implles a precise legal arg-
ument and careful preparation,

Any attorney must know the appli-
cable rules of procedure and prac-
""Ceo

9, What 1Is the caseload of the
Kentucky Supreme Court per Justice?

@Each Justice of the Kentucky Su-

preme Court votes on every case and
upon every motlon for dlscretlonary

review, In additlion, four assocl-
ate Justlices are requlired to hear
and declde the motlons pending
before the court, Servlice on the
Motlons Panel 1s rotated among slx
Justices with the Chlef Justice
oxcepted, Similarly, Justlices are
asslgned Matter of Right appeals on
a rotatlion basls and a Justice's
recommendat lon In  thd nonoral
"Matter of RIght" cases must be
clrculated to all members of the
Court In order that they may be
able to fully discuss the matter,

of 917
opinlons and discretionary reviews
have been conslidered by the full

In the past year a total

court, 674 dlscretlonary reviews
have been completed., 243 opinlons
were rendered, | wrote a total of
40 opinlons, 19 to be published and
21 memorandum oplinions, Approx=
Imately 66 percent of the cases
were criminal whlle 34 percent were
civil,

10, How does thls compare to other
Judges In the criminal justice
system?

There s no approprlate standard by
whlch the workioad in the Supreme
Court can be measured against other
Judges In the system because of the
colleglal nature of the Supreme
Court, The Court of Appeals is a
court which Is involved wlith much

greater voilume but 1s divided Into
panels of three so that the work-
load Is distributed,

In the Supreme Court I+ Is my
oplnion that one of our princlpai
functlons Is as a court of last
resort, That Is not entlirely true
in many criminal matters because
there 1Is frequently utliilzed the
parallel jurisdiction of the fede-
ral court, That does not affect
the workload of our court but does
Impact the time of the appellate
lawyers,

11, Besldes decliding cases, what
does a Supreme Court Justice do?

The full Supreme Court must super-
vise the actlvities of the Kentucky
Bar Assoclation, consider all dis-
ciplinary matters, develop rules of
practlice which Include clvll and
criminal rules committees, and par-
ticipate as comm!ttee members In
the continuing legal education and
continuing judlclal education areas
as well as review decislons of the
ethlcs commlttee as the occaslon
may require, The Chlef Justice has
a extenslve varlety of admin-
istrative dutles, a few of whlch
are by statute or rule shared with
the court,

12, How do you see the death penal-
ty cases affecting the c¢riminal
Justice system In Kentucky: the
Judiclary, the prosecutors, the
Department of Publlic Advocacy,
criminal defense lawyers?

Death penalty cases are wunlque
because the Impositlion of the pen-
alty Is very final, Application of
harmless error br!nc!ples In death
penalty cases Is almost nll, The
Justlices considering these cases
must carefully review In the very
greatest detall every aspect of the
record and the brlefs and. oral
arguments as presented by counseil,
This Involves necessarlly a great



deal of time.
t+he counse!l for appel lants because
1+ is thelr responsiblllty to cover
every aspect of the trial, Conse-
quentiy, the resources of the
Publlc Advocate must be very thinly
spread " In other areas of thelr
defense posture because of the
great use of legal talent and time
and resources on the death penalty
cases, Thls may diminish the time
which the DPA has to devote to
other worthwhile projects. Yet one
cannot criticize the DPA  for
util1zing as much time as necessary
because not only do they Insure
that every aspect of the case has
been carefully reviewed in a capl-
tal matter but also they purlfy the
system by making sure that both
prosecutors and defense lawyers use
the very best methods in trying the
case., All of this ls as 1+ should
be In every case but it s of
monumental Importance in a capltal
case.

i view one of the purposes of the
DPA as Improving the system of jus-
+1ice by makling sure that the law s
properly applled.

13. what do you see the future
holding for the criminal justice
system In terms of death penalty
cases?

One alternative 1s the '"long term"
sentences provided for by llife
without ellgiblllity for parole 1In
25 years which may reduce the
number of death penalty - cases In
the future,

14, Representing capltal defendants
1s the toughest calling for any
lawyer, What is the Supreme Court
of Kentucky doing to insure that no
person s sentenced to death or
dies without the very best defense
representation possible?

A person accused of a capital crime
cannot recelve more expert legal

The same s True of

¢+ argversed on spiif votes,

asslstance than he can recelve now,
thanks 1n large part to the Depart-
ment of Public Advocacy's Death
penalty Task Force. it has been my
experlence +hat DPA attorneys as-
signed to fry or appeal a capltal
convliction leave no stone unturned
in defense of the accused, | have
noticed, however, 3 reluctance on
the part of tThe private leriminal
defense bar to become involved In
capltal cases. | am sure that this
reluctance 1s due To the brutal
economic realitles and. burdensome
+ime restrictlions 2 private crim-
tnal defense atforney faces In
respect of a case that Is |lkely Yo
last several years. | suspect that
the specter of having one's per-
tormance assallied 1n +he inevitable
collateral attack also adds to that
reluctance.

Be that as 1t may, those attorneys
who regularly practice In this area
are, wlthout doubt, able to render
+he best posslble defense, and
these attorneys are available to
the accused free of charge.

15, You are notorious for seidom
reversing a criminal convictlion,
why do you vote to reverse so few?

| have never kept indlvidual sta-
t1stlcs as to pattern voting on any
particular questlion or area of the
law, | belleve that the only falr
way Is to approach each case on an
individual basls.

Over the past flve years tn criml-
nal cases an analysls of the vote
tndicates that 89 percent of the
cases were afflrmed unanimously.
Less than 1 percent were reversed
unanimously; 5 percent were afflrm=—
ed on spllt votes; 4 percent were
Just more
than -1 percent were mixed or mis-
cel laneous.

The speclfic reason | may vote to
attirm any particular criminal con-

—6—

viction 1s because the defendant \

.gulity and recelved a falr triai In

any glven case based on the law and
facts In the record.

16, In how many of the cases you
have declided have you cast your
vote to reverse a criminal convic-
tion?

Because of the volume of court
records Invoived, | have not re-
searched the last five years, In-
stead, let me confine my answer to
1987. In 1987, | voted to afflirm
criminal convictions 161 times and
voted to reverse five,

17. You seem to have written many
opinions reversing the Court of
Appeals when they have reversed a
criminal conviction? Why have you
been so prominent in This regard?

Cases are assligned fo the Justlces
by the Chilef Justice, In casg
involving a Court of Appeals reve
sal of a criminal conviction, the
case comes before the Supreme Court
on a Motlon for Discretlonary
Review. After briefing and argu-
ment, the case !s assigned To 2
Justice whose vote s in the major-
ity. A Justice therefore cannot
control the types of cases he Is
assigned and the opinion he authors
must reflect the votes and views of
the remaining Justices 1n the
majority, There were approximately
29 crimlnal cases coming before the
Court on discretionary review last
year, My unofficial count shows |
voted to reverse the court of
Appeals In 20 cases. 0f those 20
16 were unanlimous votes to

cases,
reverse the Court of Appeais.

18, How many tlmes have you voted
to reverse the Court of Appeals
when they have reversed a criminal

convictlon?
in 1987, | voted to reverse g

cases of the Court of Appeals. |



Y Sixteen of

wrote seven of those reversals,
the reversals were
unantmous, | would Ilke to polint
out that 1+ 1s my philosophy that
each dlssent should be sligned with
a reason glven for the dlssent,
Perhaps that brings my views fo the
attentlon of the lawyers more
directly than other judges, but |
belleve that 1s the right method of
approaching any decislon of the
Court,

19, What 1s your biggest criticism
of the Department of Publlic Advo-
cacy?

{ have nothing but admlration for

the attorneys who forego more
lucrative flelds In favor of sin-
cere legal altrulsm, Furthermore,

without the Public Advocate, It
would be extremely dlfflcult to
declpher many of the cases before
the Court,

1 will take this opportunity,
however, +to repeat a criticlism
originally made by a DPA trial
attorney. It was hls opinton that
the Department of Publlc Advocacy
was the only organization that
nregulariy eats Its young.," More
speclifically, there seems to be two
t+lers of attorneys; the '"foot
soldler" trial attorneys and the
commander®" appellate attorneys.
This seems most readlly apparent
when the appellate attorney with
the luxury of time, reflectlion and
additional research polints out how
grlevously Ineffective trial coun-
sel was, Actually, This s more of
an internal concern for the Public
Advocate, but the morale and long
term retentlon of competent attor-
neys !s In the best !nterest of the
Court and all concerned,

20, Kentucky appellate courts are
notorlous for seldom, 1f ever,
reviewing an unpreserved error, and
often for goling out of thelir way to
find an error unpreserved, Why Is

that so? Appellate courts exist In
recognition that  Jjudges err,
Petitions for rehearings exist in
recognition that appel late courts
err., Why Is 1t that there are
meaningful ways to Insure proper
results except In the Instance when
defense lawyers fall to preserve an
Issue to the satisfaction of an

appel late court?
!

An appellate court's jurlisdictlion
1s affected by flnallty of the case
below and preservation of the Is-
sue. The trlal court Is the arena
In which the fact finding function
must take place, It does not serve
the ends of justice to allow new
arguments to be made on appeal,

Furthermore, when an objectlon Is

not ralsed at frial, an appel_lafe
no way of

court has knowing 1§

counsel erred or If hls strategy
called for silence, |f new argu-
ments were regularly allowed on
appeal, trial counsel could remaln
mute, (In fact, trlal counsel could
be just a warm body with a brlef-
case) and the appelliate court would
become the "super" factfinder, This
would abrogate the entire functlon
of the trial by jury as we know 1T,

The gquestion presupposes that an
attorney will commlt reversible er-
ror by fallure to object, but what
1f 1+ !s not an error? Couldn't the
attorney “sandbag" a trial court by -
Intentlonally not objecting?

At any rate, several avenues are
avallable for defendants, First,
the trial is the best way to Insure
a proper resulf, Second, unpre-
served errors are reviewed If mani-
fost Injustice would resuit other-
wise. Third, the conviction can be
col jaterally attacked by clalming
that trial counsei was Ineffective.
Fourth, the contemporaneous objec-
tion rule does not even apply any
longer to capital cases, and these
are to mentlon just a few,

21, What §s your blggest hops for
the future In the criminal justice
systom?

} would hope that greater emphasis
could be placed on a proper balance
between the legitimate rights of
soclety as a whole and the specific
rights of the indlviduals. In the
criminal fleld contipued effort Is
needed In a vigorous testing of the
system In order to produce justice.
A proper husbanding of resources is
required to achleve the elusive
goal of justice for all,

» Ed Monahan

Assistant Publlc Advocate
Director of Training
Frankfort Office

(502) 564-8006




Do The Guilty Go Free?

This article was written at the
request of the Kentucky Post. It
has yet to be pubiished In that
paper, Bob Carran has graclously
permitted The Advocate to publlish
1t,

when | was Invited to participate
In the Kentucky Post's discusslon
of fthis toplc, | was Initlally
struck by what | consldered to be
another example of the media's ob-
sessive attention to crime and the
criminai. Why, | asked, wasn't the
+1tie "Are We Losing Our Free-
doms?", or "is Our Gigantlc Prison
Populatlon Necessary?". However, |
am realistic and | know that put-
+ing people In prlson sells news-
papers, and pollticians who public-
ly call for putting more peopie In
prisons get elected (almost a per=-
petual food chaln, one feeding upon
the other).

The question, as | percelve It, is
does America have a disproportlon-
ately high percentage of criminals
running the streets?

Since the "Gullty Free" do not wear
scarlet letters "G, F." around their
necks, we can't really deal In a
speclflc, concrete manner with
identitying thelr numbers. What we
can do, however, 1is review the
statistlcs and studles of reported
crme, apprehension, and Incarcera-
+lon for Amerlica and other Western
democracles,

The United States Department of
Justice, In a serles of Speclal

!

Reports released slince 1986, re-
ported that the United States has
conslstently had a hlgher propor-
tion of Its population Incarcerated
for  criminal offenses than the
other Western democracles. Other
studles have shown that only two
countrles of the Industrlallzed
world have a higher percentage of
thelr population In prison --
Russla and South Africa -- and only
one country has a higher percentage
of 1ts population on death row --
South Afrlca.

The Unlted States Depariment of
Justlce also reports that tThe
average annual growth rate for the
prison population during 1925-85
was 2.8% while the residential
population of the Unlted States
grew at a rate of only 1.2, The
number of prlsoners under the
Jurisdiction of Federal and State
correctlonal authoritles at year-
end 1985 reached a record 503,601,
The Increase for 1985 brings total
growth In the prison population
since 1977 to more than 203,000
Inmates -~ an Increase of 68% in
the 8 year perlod, Since 1980, the
number of sentenced Inmates per
100,000 resldents has risen by
nearly 45§, from 139 to 201 (a new
record high).

The result of this +tremendous
Increase In Amerlcans ~ sent to
prison has been the stretching of
our prison and jall systems to the
point of bursting at the seams. At
the end of 1985, few states had any
reserve prison capacity, Only 9
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Bob Carran

states were operating below 95% of

thetr highest capacity, and 3
states exceeded thelr highest
capaclty by more than 50%, Over-

all, the Justice Department reports
that state prisons are now estimat-
ed to be operating at approximately
105§ of thelr highest reported
capacitlies. All of this overcrowd-
Ing 1s occurring despite the fact
that slince 1978 state prlson sys-
tYems have added approximately
165,000 beds, producing an increase
In capaclty of nearly two-thlrds
over the 7 year period.

while the above facts show that
America s deflinltely dolng a
pang-up Job of putting 2 high
percentage of 1ts cltlizens in
prison, In and of themselves these
facts don't answer the questions
ralsed by the Post!s toplc, One
need merely assert that "Of course
we have a tremendous percent of our
people In prison and the percent is
steadlly rising. We have an unlaw-
ful populace that 1s growing fn-
creasingly unlawful," However,
thls 1s not the case,

The Federal Bureau of investigation
unlform Crime Reports for the

united States dlisclose that the

number of homlclde, rape, robbery,
assault and burglary - offenses
reported to the police decreased
signlticantly from 1980 through
1984, The Unlform Crlime Reports of

+he Commonwealth of Kentucky also

show a signlflicant decrease In the
total number of reported crimes for
the same period,

Overall, between

=




1980 and 1984, commltments to
prison relative fo crime Increased
more than 2 1/2 tlmes as fast as
commitments to population (56% vs.
18,5%),

The final conclusion s Inescapable
-- Amerlca 1s certainly not lax
about Imprisoning Americans, and
has besn consistently doing so at a
rate that far exceeds !ts popula-
tion 1Increase, and desplte crime
rate decreases,

Why then, Is there the mispercep-
tion by the public that America
Isn't dolng enough to Imprlison
people, and what 1s thls mispercep-
tion costing us?

America has passed through a perlod
where its population contalned an
unusual ly high percent of people In
the high crime rate age group,
During this perlod the crime rate
went up (as 1t must), the popula-
tlon reacted to the crime rate
Increase, and now, years later and
well after the problem has materi-
ally passed, government and the
courts are responding,

Studles dating as far back as
1842-1844 in England and Wales, and
conslistently through the present In
the Unlted States, have always
shown that rates of crime rise
during the teenage vyears, then
decline after reaching a peak at
about 18 to 20, The shape or form
of the distributlon/age curve In

crime has remalined virtually un-

changed for about 150 years,
Therefore, during the 1970s the
United States was golng to have an
increase In the rate of crime no
matter what we did (short of start-
Ing 2 major war -- the two longest
and deepest drops In the prlson
population Increase occurred durlng
World War |1 and Vietnam, when a
significant proportion of our young
population was sent out of the
country).,

Now that our population Is growing
older and the dlisproportlonate
number of teenagers has grown !nto
the dlsproportionate number of
Yupples, Gupples and Upples of the
mid-1980s, we are seelng exactly
what we should expect -~ a decrease
In the rate of crime, But all the
apparatus prepared In the '70s to
Increase Imprisonment Isinow flnal-
ly In place., So what habpens? We
put ourselves In the company of
Russia and South Africa,

Not only 1s America challengling all
other countrlies for supremacy In
Imprisonment, but It 1s also exper-
fencing an erosion of the rights of
Its free citizens, As long as the
populace reacts, pollticlans will
Jump on the band wagon, The result
has been a judlclary more eager to
incarcerate than ever before, and a
political body more eager to pass
laws and appoint "hangling judges"
than ever before,

The floodgates wlll open soon, and
when they do we w!ll quickly reach
the 1940s \pace of executions --
averaging one every other day., We
may even be able to pass South
Africa, Ironically, another spin-
*off of America's eagerness Is a
Supreme Court that can accept In
the Imposition of the death penalty
a dlscrepancy that correlates wlth
race, and can accept such judlclal-

ly approved raclsm by merely accep-
ting that apparent disparities In
sentencing are an Inevlitable part
of our criminal justice system,
Not surprisingly, this is the same
court that has eaten away vast
hunks of our Bl1ll of Rights,

But the good news Is the poilti-
clans have a platform I1ssue and the
medla has a quick sale, Just
yesterday another candidate called
for the creatlion of a task force to
run the criminal out of town -- and
recelved front page headllines.
However, nothlng was salid In the
artlicle about addressing the prob-
lems teenagers face and lead them
to crime, nor about our mental
health treatment, nor about the
truly Incredibie number of Saturday
Night Speclais avallable 1In our
town, And no one from the medla
asked,

Robert W. Carran

Public Defender Adminlistrator
Covington, Keatucky

(606) 581-3346

Bob is the publlc defender adminls-
trator for Kenton, Boone and Gal-
latin countlies, and a member of the
Publlc Advocacy Commisslon, He Is

also In prlvate practice In Coving-
ton, and a member of the Kentucky
Assoclation
Lawyers.,

of Criminal Defense
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Prosecutors Obtain Money

In several signiflicant cases In the
state, prosecutors have recently
obtalned money to hlre psychia-
trists to testify for the Common-
wealth In criminal prosecutions,

COMMONWEALTH V. DAVIS

On July 8, 1987, then Atforney
General Davlid Armstrong wrote to
the Secretary of Finance and Admin-
Istration asking approval of a
personal! services contract with Dr,
Wilttam Weltzel, a LexlIngton foren-
slc psych1afrlsf. Armstrong asked
for "an emergency waiver of the
provision regarding the effective
date of the contract...."

The Attorney General represented In
that "standard contract for person-
nal services" that the contract was
between Dr, Weltzel and the Unlfled
Prosecutorlal System ln the Fayette
County case of Commonwealth. v.

Ulysses Davlis, |1, who was charged

with attempted murder, first degree
assault and first degree wanton
endangerment,

The contract was for a psychlatric
evaluation that would Mentall a
review of all the facts, witness
statements and defendant statements
and examination of the defendant
and any psychlatric history avall-
able, preparation of a report on
the findings and courtroom appear-
ances,"

Payment was to be at $200,00 per
hour up to a maximum of $5,000,00.

To Hire Psychiatrists

!

In the section of the contract
requiring njustiflication for con-
tracting with an outside provider
to perform the services,'" the con-
tract stated:

Mr, Davls was evaluated at
KCPC who flled a report sup-
porting a defense of Insanl-
ty. The Commonwealth finds
this oplinion to be highly
questionable and cannot rely
on 1+ as 1t would 1lkely
result In the release of the
defendant,

The contract further stated:

whereas, the State Agency has
concluded that elther state
personnel are not avallabie
to perform sald function, or
1+ would not be feasible to
uttiize state personnel to
perform sald functlon.

W!lthout explanation, Personnel Com-
missloner Greenwell stated that
state personnel could not or should
not perform the requested services,

Ray Larson, Commonwealth Attorney
In Fayette County, was named In the
contract as the supervisor and
monltor of the contractor's perfor-
mance,
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COMMONWEALTH Vv, HARVEY

in a September 14, 1987 letter to
the Secretary of Flnance and Admin-
fstration, then Attorney General
Armstrong agaln requested approval
of a personal services contract
with Dr, Emanuel Tanay, a Defroit
psychlatrist, In the case of Com-
monweaith v, Donald Harvey In

Laurel county,

Agaln, the contract was between the
Detrolit psychlatrist and the Uni-
fled Prosecutorlal System, Agaln N
Armstrong asked for an "emergen"
walver of the provislon regarding
the effective date of the con-
tracteees"




i

R

a In his letter, Armstrong stated:

Mr, Harvey - has alleged,
through his defense attorney,

" committing multiple murders
at Marymount Hospital In Lau-
rel County, Kentucky durling
1970 and 1971,

With the pending Grand Jury
and the general nature of the
case, 1t Is Imperative that
the psychliatric evaluation

begin Immedlately,

to committing eight murders
at Marymount Hospital In Lau-
rel County, Kentucky durlng
1970 and 1971,

The contract set out the Common-
wealth's "justiflcatlon for con-
tracting with an outside provider
to perform the service":

Dr, Tanay lIs rooognlze& as an
expert In forensic psychla-
trist (sic) and as one of the
foremost experts In the study

The need for the Detrolt psychla-
trist's services were represented

In the contract to be:

Psychlatric evaluation of
defendant In case Comm, Vs,
Donald Harvey for Investiga-
tive purposes to determine
competence to stand trlal and
to determine criminal respon-
sibillty at time of crime,
Donald Harvey has alleged
through the defense attorney

of serlal murderers, Dr.
Tanay has done extenslve work
across the Unlted States on
related cases and has conduc-
ted a similar examination of
Donald Harvey. The cost for
Dr. Tanay's services are less
than the cost to contract
with an equally quallfled
expert who has no knowledge
of the Donald Harvey case,

The Commonwealth represented in the

contract that they did not consider
other providers to perform the
requested services "due to cost and
time {Imitatlons,"

The Detrolt psychlatrist's fee was
to be $200,00 per hour, not fto
exceed $3,000,00, Additlonally, he
was to be reimbursed for "alr and
ground transportation (tax! and/or
.18 cents per mlile for private ve-
hicle) lodging, meals, tips, park-
Ing, (rental car If requlred)."
The fee and tfravel expenses were
not to exceed $4,500,00 according
to the contract,

The contract further represented:

Whereas, the State Agency has
concluded that elther state
personnel are not avallable
to perform sald function, or
1t would not be feasible to
utillize state personnel to
perform sald function,

The Commissloner of Personnel
Indicated that the services re-
quested In the contract could not
or should not be performed by state
personnel ,

The monltor and supervisor of the

Detrolt psychlatrist was Thomas
Handy, Laurel Commonwealth Atfor-
ney.

At no place In the contract or the
letter did Armstrong explaln why
KCPC was lnadequate or unable to do
the examlnatlon,

COMMONWEALTH vV, JACOBS

On January 21, 1988, Attorney
General Fred Cowan asked the Secre-
tary of Flinance for approval of a
personal servlces contract with Dr.
Pran Ravanl, a psychlatrist former-

WHEREAS, the State Agency has concluded that either State personnel are not available to perform
said function, or it would not be feasible to utilize State personnel to perform said function; and
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ly employed at Grauman and KCPC.
Cowan, too, requested emergency
walver of the provision regarding
the effectlve date of the contract,
The contract was between the Unlfi-
ed Prosecutorlal System and Dr.
Ravan! of Loulsviile for the Knox
County case,
The services requested In the
contract were:

evaluation of

Psychlatric
Clawvern Jacobs, defendant In
capital murder case, Common-

wealth vs, Clawvern Jacobs,
Physiclan to do criminel
responsibility evaluation of
defendant who Is currently
being heid at Kentucky Cor-
rectional Psychlatric Center
1n LaGrange, Kentucky.

Dr. Ravan! was pald at the rate ot
$150,00 per hour up to $3,450,00,
No trave! expenses were to be pald.

Agaln, the contract represented:
WHEREAS, the State Agency has

concluded that elther State
personnel are not avallable

to perform sald function, or
i+ would not be feasible to
uttilze State personnel to
perform sald function;

The justificatlon for golng to an
outside provider was:

Dr. Ravan! has extensive and
unique experlence In Ithe
psychlatric evsiuation of

criminal defendants, The
state prison's personnel lack
such expertlise,

Convenlently, the Commonwealth did
not Indlcate why KCPC psychlatrists
lacked Ravanits expertise, Pecul-
larly, the Commonwealth did not
indicate In the contract that the
defendant had been examined at KCPC
at thelr request, Perhaps they left
thls out since they dld not Illke
the opinlon rendered by the KCPC
experts,

¢ a

In the sectlon of the contract for
I1sting of other providers consi-
dered to perform the services, the
Commonwea Ith stated:
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Dr. Granacher,

Lexington, 3‘
whose fee was higher, and was ®

located further from the
interview and trlal sites,

Barbara Whaley of the Attorney
General's Offlce was |lsted as the
monitor and supervisor of Dr,
Ravanli's work,

PROSECUTION EXPERTS IN OTHER CASES

These 3 cases only represent those
cases where the Commonwealth ob~-
talned personal services confracts
to obtaln the services of experts,

Charles Horton, dlrector of the
Prosecutorial Advisory Counsel Div-
iston of the Unlfled Prosecutorlal

System, has related to The Advocate

that the Unlfled Prosecutorial Sys-
tem has a fund of $20,000,00 per
year for prosecutors to use to hire
experts In criminal cases In dls-
trict and clrcult courts., |In order
to obtaln the money, a prosecuto
makes a request to the Unlfled Pro-
secutorlal System for the funds and
1t appropriate and there are funds

remalning, the funds are glven to
the prosecutor, |f tThe request Is
for money In excess of $1,000.00

then a personal services contract
Is required, Mr, Horton: Indlcated
that the Attorney General has thelr
own separate funding system for
experts In appellate/federal cases
beyond what s provided through the
Unlfled Prosecutorial System, At
the end of this article Is a list-
Ing of the experts hired via wmoney
of the Unlfled Prosecutorial Sys-
tem, the case name, and the amount
pald to the expert for FY 1986-87
and FY 87-88 excluding personal
services contracts,

Also iIn prior years experts have
been hired,. For Instance, In
Commonwea Ith v, Chaney, (l!ndlctment

No, 80-CR-219) and Commonwealth v.@f\ !
Smith, (ind. No., 80-CR-166) the

Plke County Commonwealth Attorney,

i



John Runyon, hlred Dr, John Gergen,
a Frankfort psychlatrist as a
prosecution expert,

in Commonwealth v, Bevins, (Ind,
Nos. 82-CR-16-23) the Commonwealth
Attorney hired Dr, Gergen as his
prosecution psychlatrist,

FUNDS FOR DEFENSE EXPERTS

In the capltal case of Commonwealth

v, Kordenbrock and Commonwealth v,

Simmons and many, many others, the
Commonwealth has contended quite
successfully that the defendant

should not receive funds for psy-
chlatric experts or other experts
because state facllitles (K.,C.P.C)
were adequate -~ tThose same state
tacl1ities that they represented In
thelr contracts were not adequate
for thelr purposes,

Which way Is 11, Commonwealth?
!
After all, 1f's Just the’ freedom of

an Indlvidual accused at stake - or
the 11fe of an accused.

able to the Commonwealth virtually
at wlll, whereas It 1Is rarely
avallable to Indlgent defendants
for expert assistance, Thls gross-
Iy unequal freatment of significant
resources and the Commonwealth's
convenlently inconsistent positions
on funds for experts (depending on
whether they want them or an Indl-
gent defendant wants them) perverts
the criminal justice system and
renders It a farce.

Edward C. Monahan

The reatlty 1s that money to hire
experts in crimlnal cases Is avall-

UNIFIED PROSECUTORIAL SYSTEM
STATE-WIDE EXPERT WITNESS USE
FY 1986-1987

Assistant Public Advocate
(502) 564-8006

WITNESS CASE AMOUNT
Arthur T, Daus, Jr. PSC Comm, vs, Samuel Hall 720,00
Barrett, Curtis L. Comm. vs. Alfce Ann Jaggers 659,58
Bersteln, Mark DDS Comm, vs, Henry C. Littie 375,00
Blg Stone Gap Clinlc Comm. vs. Sharon Nipper 300.00
Colley, Thomas E. Comm, vs, Ronald Thompson 185,00
DickInson, MD Lewls G, Comm., vs. Tracy R, Rowe 325,00
Dixle Appllance Comm. vs. Michael McCloud 45,00
Ellls, Jenkins, Nunnelley Comm, VS. ' 260,00
Flannery, Md, Anthony W, Comm, vs, Billy Meadows 30,00
Gergen, John A, MD Comm, vs. John Walter Casey 70,00
Gergen, John A, MD Comm, vs. Darrell Showalter 160,00
Graham Smith Motoring Acc, Comm. vs, Michael McCloud 100.65
Granacher, Robert Comm. vs. Willlam Phelps Cobb, |1l 685,00
Graves Gllbert Clinlc Comm, vs, Patricla Posey 50,00
Graves Gllbert Clinlc Comm, vs. Patricia Posey 50,00
Harpenau and Assc, Comm. vs, Terrica Reese 480,00
Hasting, DMD Robert L. Comm. vs. Lisa Glover 150.00
Hisle and Company Comm, vs. Abboud 136.50
Johnson, Ph1litp PhD Comm. vs, Donald Buckman 700,00
Johnson, Phililp PhD Comm, vs. James E., Sexton 457,50
KY Medlcal Services Comm, vs, Jessica Rae Parnell 350,00
Levay, Timothy E. Comm. vs. 55.00
Kendrlck, Merkley Comm, vs, Wiillam E, Ryan, LI 94,00
Kendrick, Merkiey Comm, vs, Henry DeWayne Prultt 75,00
Mevyer, Robert PhD Comm, vs. Samuel Hall 730,00
Neuropsychological Systems Comm. vs. Wil itam Phelps Cobb i1l 100,00
Orrahood, Wllson, and Clark - Comm. vs., Clinton E. Maln 150,00
Pastoral Counsellng Comm, vs. Crosby Dean Bright 240,00
Pastoral Counseling Comm, vs. John Mitchell 180.00
Pltzer, MD, Frank Comm, vs. Ronnie Greenfleld 200,00
Pride Engineerlng Comm. vs, Chartes Oller 400.00



Professlonal Services Mgmnt, Comm, vs, Nathan Corsl 70,00
R1deout Sunoco Comm. vs. John West Shipman 84,00
Schaad, Philip 111 Comm, vs, Robert Kays 60,00
Schaad, Phitip t11 Comm, vs., John W, Shipman 727.50
Schaad, Phitlp 111 Comm. vs. Paul J. Witlenbrink, 11| 159,01
Schaad, Philip 11} Comm, vs. John W, Shipman 850,06
Schaad, Philip 11} Comm, vs. Kell, Bennett 250,47
Schaad, Phiiip Ii} Comm., vs. Robert Kays 75.00
Transp. Englineering Cons, . David Thomas-Jason Cox 637.00
Tucker, Dantel MD Comm, vs, James Scott Dennlson 640,00
Veltschegger, Rodney D, Comm, VS, Jerry/CaFoI Savage 125,00
Vitlaflor, Ostas M, MD Comm. vs, Danny Dixon 30,00
Waldridge, Powers MD Comm. vs. Opal Doyle 60,00
Wiitard Daugherty Comm, vs, Earl Young, Jr. 1,150,00
Total 13,431,27
UNIFIED PROSECUTORIAL SYSTEM
STATE-WIDE EXPERT WITNESS USE
FY 1987-1988
WITNESS CASE AMOUNT
Assoclates In Psychology Comm, vs, Drumm 180,00
Bluegrass West Comp Care Comm, vs,., Landreth 150,00
Bradley, Helle Comm, vs, James Johnson 700.00
Bushey, Harold Comm. vs. Kenneth R, Foley 150,00
Bushey, Harold L. MD Comm, vs. Foley 150,00
Callco Cat Child Dev, Ctr Comm, vs, Drumm 225,00
Chaln Saw World Comm. vS. Anthony Herron 30,00
Daus, Arthur T,, Jr. PSC Comm, vs, Sam P, Hall, [} 180,00
DePenning, Donna C. Comm,. VS, 50,00
Flaget Memortal Hosp. Comm, vS. Melson, Crum 337.50
Gates, Lynne A. Comm. vs. Anthony Scott Mangum 148,75
George C. Rodgers, MD Comm, vs. Brown, Cook, Messer 700.00
Ham11ton County Coroner Comm. vs. Edward Hofstetter 150,00
Haugh, Morgan Comm,. vs. 117,00
Jarboe, Charles H, Comm, vs. Jennifer Risinger 200,00
Johnson Mathers Hith Care Comm, vs. James Terrell 25,87
Jolly, Paul N, Comm. vs. Singler/Simpson 329,70
Kramer, Paul H, : Comm, vs., Gregory W!lson/Brenda Humphrey 350,00
L1fecodes Corp. Comm, Vs, 300,00
Litzenberger, Drew MD Comm, vs, Bridgett Foley 760,00
Meyer, Robert G. PhD Comm, vs. Harrison Elmore 120,00
Muthern, Edward MD Comm. vs. Melson, Crum 30,00
Orthopedic Clinlc of Berea Comm, VS, 180,00
Pedlatric Surglcal Assc, Comm, vs, Lowe 250,00
Physiclans for Women Comm, VvS. 300,00
Physiclans for Women Comm, VS. 300,00
Pitzer, Frank Comm, vs,., James Nourse 200,00
Shelkh, Hamld MD * e Comm, vs. John Doss 798,00
Smock, Witliam Comm. vs. James Maxfleld 780,00
Transportation Englneering Comm. vs, Baker/Michalko 775.00
Tucker, Danle!l M, MD Comm. vs. Christopher Borders 85,00
Total ) 9,055.85
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West’'s Review

Kentucky Supreme Court
Kentucky Court of Appeals

United States Supreme Court

Kentucky Court of
Appeals

BURGLARY - "DWELLING"
Shackleford v, Commonwealth
35 KeloSe 1 ot 11
(January 8, 1988)

On- appeal of hls second degree
burglary convictlon Shackleford ar-
gued that the evidence dlid not sup-
port a finding that he had entered
a dwelling house, The house whlch
Shackleford entered was an unoc-
cupled house whlich had been con-
demned as a result of tornado dam-
age. Clty ordlnances prohiblted
anyone, Including the owner, from
belng 'n the house except between
6:00 a.m, and 6:00 p.m, KRS
511,010 defines a "dwelllng" as "a
bulliding which s usually occupled
by a person lodging-therein.” The
Court held that because the house
was abandoned 1t was not a "dwel~-
| tng" at the time of the burglary.

HEARSAY
Chaney v, Commonwealth
35 KeloS. 2 at 2
(January 22, 1988)

The sole evidence connecting Chaney
with the charged offense was a
fingerprint found at the crime
scene, Thls print was compared to
a print already on file w!th the
state police., The print on flle
was taken In 1983 and allegedly was
Chaney's, but nelther the custodlan
of the print nor the offlcer who
took the print could ldentlfy It as

/:a A Review of the Published Opinidns of the

!

Chaney's from personal knowledge,
The Commonwealth, however, argued
that records Indicating the print
was Chaney's were admissible under
the busliness records exception to
the hearsay rule.

The Court of Appeals rejected the
Commonwealth's argument since there
was no necesslty for the Introduc-
+lon of thls hearsay, A current
print could have been taken for
comparison with the print found at
the scene, No explanation was
glven for why such a print was not
obtalned. There being no other
evidence to connect Chaney with the
offense, hls convictlion was revers-
ed,

DUl - REASONABLE GROUNDS
FOR BREATHALYZER
Owen v, Commonwealth
35 KoL.S. 2 at 4
(January 22, 1988)

KRS 186,565 provides that a drlver
may be required to take a breatha-
lyzer test based on 'reasonable
grounds to belleve the person to
have been drlving or 1In actual
physical control of a motor vehicle
in this state whlle wunder the

Influence of Intoxlicatling beverages’

or other substance which may Impair
one's drlving ablllty." Refusal to
take the test may result In revoca-
tion of the Indlvidual's driver's
License by the ~ Transportation
Cablinet for up to slIx months,

Owen appealed from the revocation
of his llcense asserting that he

Linda K. West

refused a request to take a breath-
alyzer with Impunity since the
request was not based on reasonable
grounds, Owen was found In a bar
parking lot, asleep behind the
wheel of a vehlcle with the motor
running and the |Ilghts on. In
Wells v, Commonweaith, Ky.App., 709

S.W.2d 847 (1986) the Court held
that simllar facts were Insuffi-
clent to support a criminal convic-
t+lon of d.u.l, However, the Court
refused to extend the reasoning of
Wells to review of the adminlstra-
+lve deciston to revoke a |lcense,
Judiclal review of the declsion to
revoke is limlited under KRS
186.565(5) to the determlnatlon
whether the Transportation Cabl-
net!'s actlon 1Is ‘“arbltrary or
capriclous.”

Kentucky Supreme
Court

RCr 9,48/VIDEOTAPE OF CHILD
WITNESS/EXCULPATORY EVIDENCE
Ballard v, Commonwealth
35 KeLoSs 1 a1 17
(January 21, 1988)

The Court reversed Ballard's con-
victions of muttiple sexual of fens-
es based on error by the trial
court In excluding the testimony of
a defense witness who was present:
in the courtroom durlng another
witness! testimony In violatlon of
RCr 9.48, The trlal court erred In
excluding the witness without flirst
conducting a hearing to assess
prejudice. See Jones v, Common-

wealth, Ky., 623 S.W,2d 226 (1981).




The Court also found reversible
error In the admission Into evi-
dence of videotaped testimony of a
chlld witness pursuant to KRS
421,350(2)., The wltness was not
sworn nor was any determination
made as to her competency before
taking her testimony, Reversal was
required under Galnes v, Common-
wealth, Ky,, 728 S.W.2d 525 (1987).

Finally, the Court held that Bal-
lard's motlion for new trial should
nave been granted based on the
commonwealth's fallure to dlsclose
exculpatory evidence, The common-
wealth withheld a doctor's report
that he found no evidence of sexual
abuse.

United States
Supreme Court

BURDEN OF PROOF -
RETROACTIVITY OF
FRANCIS V. FRANKLIN
Yates v. Alken
42 CrL 3026 (January 12, 1988)

Yates was convicted of murder after
a robbery to which he was an accom-
ptice resuited In a death, The
Jjury found the mental element
required for the murder convictlon
pursuant to an fInstruction '"that
malice Is Implled or presumed from
the use of a deadly weapon,"

Yates contended that his conviction
must be vacated under Francls v.
Franklln, 471 U.S, 307 (1985)., In
Francls, the U,S., Supreme Court
held that due process prohliblits the
use of "evidentlary presumptions In
a jury charge that have the effect
of relleving the state of Its
burden of persuasion beyond a
reasonable doubt of every essentlal

element of a crime," Yates' case
was under collateral review when
Franclis was declded, The state

court therefore declined to apply
Francls "retroactlvely" to Yates!'
case,

The U.S. Supreme Court reversed,
The Court held that Francls did not
represent a new rule but rather the

appllcation of already recognized
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Montana,

legal principles [see Sandstrom V.

442 U,.S, 510 (1979} ¥
new facts, Thus, retroactivity wa
not a conslideratlon.




COMPULSORY PROCESS
Taylor v, 1l1inols
42 CrL 3042 (January 25, 1988)

In thls case, the Court held that a
defense witness could be precluded
from testlfylng as a sanctlon for
defense counsel's fallure to pro-
vide discovery of the witness. Pur-
suant to Illinols! rules, Taylor
was required to furnish the state a
I1st of defense witnesses, One Wor-
miey was omitted from the Iist, In-
cluding an amended Iist provided on
the day of trial, However, volr
dire of Wormley revealed that he

had been Interv!ewed by defense
counsel during the week before
trial,

The Court recognized that the Im-
positlon of discovery sanctlons may
violate the Compulsory Process
Clause, However, the Court held
that exclusion of a witness' testl-
mony ls a constitutionally permis-
sible sanctlion when dlscovery vlo-
latlons are "willful and mot!vated
by a deslre to obtaln a tactical
advantage," Under this standard
Wormley's excluslon was justlifled,

Justlces Brennan, Marshall, and
Blackmun dlissented on the grounds

Drawing by Michaei Maslin,

that the avallablilty of less
drastic sanctlons, such as the
granting of a continuance to the
prosecution, render the excluslon
of otherwise admlissible defense
evidence offenslve to the Compul-
sory Process Clause,

COMMENT ON FAILURE TO TESTIFY
U.S. V. Robinson
42 CrL 3063 (February 24, 1988)

At Robinson's trial, defense coun-
sel several times stated In closing
argument that the government had
not allowed Roblinson (who did not
test1fy) to explain hls side of the
story. The prosecutor then stated
In his summatlion +hat Roblinson
"could have taken the stand and
explalned 1t to you.," The Jury was
subsequently Instructed to draw no
adverse Inference from Roblnson's
electlon not to testity,

The Court held that the prosecu-
tor’s comment dld not Infringe on
Robinson's right to remaln silent,
Defense counsel's argument, which
Implled that Robinson had not been
permitted to present his case at
trial, opened the door +to the
prosecutor'!s comments, Justices
Marshail and Brennan dissented.

CONFRONTAT {ON
UsSs Ve Owens
42 CrL 3057
(February 23, 1988)

In thls case, the Court held that
the Confrontation Clause was not
violated by the admission of a
witness' out-of-court Identiflca-
tion of the defendant where the
wltness was unable, due to memory
loss, to ldentlfy the defendant at
trial or testify as to the basis
for the out-of-court Ident!flca-
tton, The witness was able +to
remember and testlfy that he had
previously ldentifled the defen-
dant, The wltness! avallablilty for
cross-examlnation met the requlre-
ments of confrontation even though
the out-of-court identlfication was
hearsay., Justices Brennan and Mar-
shal| dlssented on the grounds that
the witness' amnesia denied the
defendant effectlve cross-exam!na-
tion,

Linda West
Appellate Branch
Frankfort Offlce
(502) 564-8006
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Post-Conviction

Law and Comment

OBTAINING RECORDS FROM CORRECT |ONS

in many Instances, 1t 1s necessary
for the practicing criminal defense
attorney to obtain Informatlon
about thelr cllent from documents
within the control of the Correc-
tlons Cablnet, The Inmate flle
maintalned by Correctlions contalns
documents whlch record every actlon
t+aken by or agalnst that particular
Inmate, Thls documentation beglns
with the judgment of convictlon and
contlnues to the time the Inmate Is
released from Corrections! control.
What records Corrections wlll re-
lease to the attorney and what we
must go through to obtaln them vary
from Institution to Institutlon and
record to record. Some records may
be obtalned by asking, some with a
release your cilent, and
others only fhrough a court order,

from

CLOSED AND OPEN RECORDS

Aithough the Kentucky Open Records
Law, KRS 61,872, requlres that all
state agencles provide the public
wlth access to state government
records, because of the conflden-
t+lal nature of Inmate records, ex-
ceptions have arlsen, These excep-
t+lons have resulted In the various
procedures necessary to obtaln the
many dlfferent records controlled
by Correctlons, The procedure ne-
cessary to obtaln a speclfic record
depends upon the assligned access
code of the record, Each Correc-
tions record has been revlewed by
the General Counsel of the Depart-
ment of Justlce and an access code
ts asslgned based upon the records

!

content. Thls access code controls
whether the record s open to the
pubilc, open to the subject, or
closed., Thls procedure Is Intended
to control the privacy, protection,
and release of Information from
Inmate files,

original and make notes, or request
To obtaln open records, a
“Request to Inspect Public Record"
form must be

coples,

person

Léunsf(ﬁhl

submitted
In control

FORM 3.010-1
Finence and Aaministration Cabinet
Rov. 582

TO:

COMMONWEALTH OF KENTUCKY

REQUEST TO INSPECT PUBLIC RECOADS
RE KRS CH. 81

REQUEST

OATE

Name of Sine Agency

| request 1o inspect the following

@ 10¢ a puge:

Number of copies of sach

Enclosed § check O

Money Ocder O

cosh O

Signaturs.

Compeny

Adarens

The following disposition was mada of the sbove request:

DISPOSI'I"ION

Signature of Custodian

Agency

Amaunt Receved

RECORDS OPEN TO ANYONE

Records deslignated as open must be
glves &o anyone who reguests them
and no explanation by the person

making the request Is necessary.
The person making the records
request 1s entitled to view the
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]'
2.

3.

4.

5'

Judgment of conviction
Res Ident Record Card
(Time Sheet)
Revocat lon
Hearlng
Parole Violatlon Warrant,

and
Incldent Reports

ups).

of Parole

(Write-

to the
of the records,
Examples of open records include:




RECORDS OPEN TO THE PERSON

Records open to the subject can be
obtalned by the Inmate or someone
authorlzed by the Inmate to obtain
his records, This Is accomplished
by the inmate executing an "Author-
1zatlon for Release of Information"

person who the records pertain fo,
and that person's lawyer,

The closed record category In-

cludes:

1. Psychologlcal reports that

form, Records open to the subject contaln suggestions and
Tnclude: recommendations '
COMMONWEALTH OF KENTUCKY
DEPARTMENT OF PUBLIC ADVOCACY
151 ELKHORN COURT
FRANKFORT, KENTUCKY 40601
GENERAL RELEASE AUTHORIZATION
1, N the
g.mduslgmd, do hereby suthorize any person, orgsnization, or
institution to release any and all records, reports, or other
* information pertaining to me to the Department of Public Advocacy,
151 Elkhorn Court, Frankfort, Rentucky 40601.
Subscribed snd sworn to before me by __ .
on this day of
198
FOTARY PUBLIC
My Coammission Expires
1. FBI Sheet 2. Memoranda expressing oplin-
2, Parole Progress Report fons or recommendations
3. Furlough Application 3, Documents prepared by a
4. Cllent Protile, and probation and parole offi-
5. Academlc and Vocatlonal cer
Test Scores. 4, Inmate medical records,
and
CLOSED RECORDS 5, Pre-Sentence Investigation
Report (P.S.l.)s
Closed records, absent a court
order, may be reviewed only by
Correctlons Cablinet personnel or  The PSI has been a source of recent
other related criminal Justice |itigation, In Commonweaith v.
agencles. Thls Includes the State  Bush, Ky.,, 740 S.W.2d 943 (1987)

Pollice, Governor's Offlce, Attorney
General's Offlce, Federal Law
Enforcement Agencles and Federal
Probation and Parote Officers,

Pecullarly, thls the
Department of Publlc Advocacy, the

excludes

the court held that the Inmate
could not obtaln a copy of hls
«P4S.l., but could be M“advlsed by
the prlson official who has custody
of the P.S.1., of the factual con-
tents and concluslions thereln...."
1d. at 943,
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OBTAINING THE RECORDS

The avallability of a specific
record can be determlined by con-
tacting elther the records officer
at the Institution, the Offender
Records Office In Frankfort, or by
looking ITn the Correctlons Pollcy
and Procedure Manual, Chapter 6.,
The request Itself should be made
In writing to the Institutlon
record officer or the Corrections
Cablinet Offender Records Offlce 1In
Frankfort, The records can be ob-
talned from elther of these 2 sour-
ces since both the Records Office
in Frankfort and the Institution
Records Offlce malntaln separate
tdentical files for each inmate.

INACCURATE FILES

To tinsure that Inmate flles are
accurate and properly malntalned,
20 Inmate flles are randomly re-
viewed each month, |f any Informa-
tlon s found to be Inaccurate a
change s made, If an Inaccuracy lIs
brought to Corrections attentlon by
the Inmate and can be proven, the
file will also be corrected, Accur-
acy !s Important because the Infor-
mation contained In these files is
used by the Institutions in deter-
mining classiflcatlons and the pa-
role board to determine parole ell-
gibtiity, Therefore, If Informatlon
Is Incorrect an Inmate may wrong-
fully be denled access to certain
programs,

COSTS

The cost of obtaining coples of
these documents Is minimal; 10
cents per page, But this fee Is
walved 1f the records are requested
by another state adminlstrative
agency.

Lewls Kuhl

Assistant Public Advocate
Post-Convictlion Branch, LaGrange
(502) 222-9441 (ext,. 313)




In the Trenches

District Court Practice

CHEAP DEFENSE of
DRUNK DRIVING CASES In
KENTUCKY
by LARRY WEBSTER
who has been drunk
and got others drunk

Editor's Note: Larry prepared this
article as part of a lecture dell-
vered at a Bar Assoclation MeetIng
In Ashiand, Kentucky In 1985; 1t
has been clrculated "underground®
amongst defense lawyers, but ap-
pears here for the first +Ime In
other than photocopy form, Thanks
to Danny Rose and Steve Geurln of
the Morehead Otfice for the updated

citations, The second part of this
article wlll appear in +the next
1ssue,

Victims of crime probably make no

better recommenders of public law
than perpetrators of crime. Yot a
legislature speckled with lawyers

ylelded up that function to Mothers
Agalnst Drunk Drlvers, who were
delivered of KRS 189A,010, the
"slammer bill," effective July I3,
1984,

THE "NEW LAW"

The new law made the defense of DUI
cases newly necessary; the June I3,
1985 declaration by the Supreme
Court 1n Commonwealth v, Ball, KYe,
691 S.W.2d., 207, (1985), that con-
victlons under the old law could be
used to enhance (jalt) the penalty
for a conviction under the new law
made the defense of DUls In Ken-
tucky a matter of some urgency.

For two or three thousand dollars a
cilent can mount an Impressive DUI
defense featuring a pharmacologlst,
toxlcologist or combfnation, or Mr,
Wizard wiil come to town and demon-
strate the technlcal Invalldlty of

the Breathalyzer, Most of our
cllents cannot afford such & de-
fense and, In some areas, such an
overblown effort agalinst the local
county attorney wlll become the
kind of battle that you want to
avold to win a DUl case, And the
bottom Ilne 1s that under the new
taw you elther win or lose, There
Is not much of a draw possible,

This article wii! attempt to demon-
strate a typlcal sort of defense of
a DUl case on a more reallstlc
scale: you, the client, the partic-
ular pollceman Involved and your
usual lay wltnesses,

YOU GET THE CALL

You get the call from the county
Jjati, Your thlck-tongued friend
has Just been brought In by Offlcer
Smiley of the KSP and wants two
things. He wants to know whether

or not to take the Breathalyzer

test and he wants you to get him
out of jall,

SHOULD YOUR CLIENT
TAKE THE TEST?

You should try to get him to make
some sort of prellminary assessment
of whether or not he Is In fact
drupke If his problem comes from a
non-alcohollc substance which has
been Ingested and you can get him
to let you know this wlthout blurt-
Ing It out to the deputy jaller and
the cop who 1Is |lIstening close,
then take the test,
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1f he Is zonked and you can soon
tell 1t, find out 1f the officer
has other evlidence that he was
drunk other than the breath test,
For Instance, did he do +fleld
sobrlety tests? Is there another
officer or potentlial witnesses for
the Commonwealth? If there Is no
other proof of drunkenness than the
breath test, then the next question
Is whether or not to supply, by the
test, the other slde's case, Here
are the keys: KRS 186,565 revokes
for six months the |lcense of one
refusing to submit to a chemlcal
test of blood, breath, urine, or
sallva, This comes after an admln-
Istrative hearing, but it usually
comes,
merely requests that the subject
submit to the test; 1f the subject
refuses, the offlicer shall warn the
person of the effect of hls refusal
to submit to the test, Mere fall-
ure of the subject to reply Is not
refusal, Commonwsalth v, Hanson,
Ky., 484 S.W,2d. 865, (1972).
Unfortunately, the clilent's refusal
to submit to blood analysts may be
used In evlidence agalnst him on a
charge of DUI, Commonwealith v,

The flrst time the offlcer.

Hager, Ky., 702 S,W.2d 431 (1986),

The questlon becomes: at what polnt
Is 1t easler on a person to refuse
the test than to take It and prove
himself a hopeless ,25§7 |If thls
will be his first conviction, he
should take the test, HIs loss of
Ilcense wli| be less from a convic-
tlon than an administrative revoca-
tton, If thls Is his second or




wealth,

~ore conviction, he should take the
toest unless It 1s |lkely to show
him to be so rip-roaring drunk that
he !s consldered beyond the toler-
ance of a jury or the plentiful,
yet not total, unrellabliity of the
Breathalyzer,

If 1t Is Immedlately apparent that
your defense wlll be non-chemlical,

that 1s, your client was In fact
not operating a vehlcle, though
admittedly drunk, then take the

test.

A defendant nelther has the right
to consult counsel before declding
whether or not to submit to a
Breathalyzer test, Elklin v, Common-
Ky.App., 646 S.W.2d 45,
(1982), nor does he have the right
to have a lawyer present durling the
taking of breath or blood samples,
Newman v, Hacker Ky,, 530 S.W.,2d

376 (1975), since such stages of a
proceeding are not crltlcal stages
for purposes of Sixth Amendment
right to counsel, You can present
some good constlitutional arguments
If the offlcer has
permit your cllent to call you
unt!l after the test, - RCr, 2,14
says that a person arrested and In
Jall shatl have the right to make
Immedlate communications for the
purposes of securing the servlces
of an attorney. At the least, you
can argue that the denlal of the
right to counsel 1s a defense to
the adminlstratlive proceeding to
suspend an operator's |lcense, but
see Nyflot v, Minnesota Commlsslon~
er _of Publlc Safety, __ U.S, R

106 S,Ct. 586, 88 L.,Ed, 2d 567
(1985},

WHEN WILL YOUR CLIENT
GET OUT OF JAIL?

if the B.A. reads about ,i5% KRS
189A,110 requlires that he be kept
In custody at least four hours. |f
he passes the test, many jallers
witl stlit hold him as a matter of

refused to -

-

policy. You should make sure that
the pretrlal release offlcer will
Interview your client soon, before
calling the judge In the middle of
the night,

PLANNING A STRATEGY

| your defense is going to be that
your cllent's driving abllity was
not Impalred by anything, as op-
posed to the technlcal aspects of
whether or not he was operating a
vehlcle, then you should first
Ident1fy all people who are able to
verify vyour cllent's remarkable
sobrlety at or near the time of the
arrest, Speak to the turnkey, the
nighttime jall loafers, and to the
other people at the party, It Is
Important to identify the last time
your client had a drink before hls
arrest, and naturally to know how
much (li1ttie) he consumed at the
party. You need to declde whether
to attack the Breathalyzer with
experts, or to wing 1t alone,

PRETRIAL MOTIONS

tf your cllent Is faclng his second
offense within a flve-~year period,
he faces $350 to $500, no less than
7 days In jall, and the possibliity
‘of communlty labor (road gang) for
10 days to 6 months, You must act
t+o set aslde the prlor convictions,
or to otherwise head off what Is
coming,
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Flrst flle a discovery motlion under
RCr, 7.24 and when the Commonwealth
doesn't send you a copy of the
earilter conviction(s), lay low, If
your later suppression motlons
fall, you can object at ftfrial to
the admisston of earller conviction
documents on the basls that they
were not provided 1In discovery.
You can further argue that punish-
ment cannot be enhanced wlthout
speclfic notice to the defendant,

Frost v, State, In,, 330 S.W.2d 303

(1959).

Do not ask for anything !n discov-
ery which will cause the sherliff to
go clean up and tune up the Breath-
alyzer, Instead, get yourseif a
copy of a good DUl semlnar booklet
such as "Defending the Drunk Drlv-
fng Charge In Kentucky" sold by
Professlonal Educatlion  Systems,
inc,, P.,O., Box 1208, 3410 Sky Park
Bivd,, Eau Clalre, Wisconsin 54701
(715-836-9700) In 1+, you wili
find . technical articles which
catalog the medical and englineering
uncertalintlies which plague Breatha-
lyzers. Select and underiine a few
key polnts and mall the article to
the pollce officer with a nice
letter saylng that since you expect
he will be testifylng !'n behalf of
a Breathalyzer, you.don't want to
unduly surprlse him when you cross-
examine him on the defliclenclies In
the machine, You may end up wlth
his surprising cooperatlon and get
some admlissions on key polints,
Tetl him before trial what you want
him to answer about the machine and
supply him the answers, That is a
cheap way of getting before a jury
some new Information about B,A,'s,
If you can, turn the trial away
from a contest between two witnes-
ses, one of whom Is a police
person, Into a contest between your
"good old boy" and the machine
thelr "good old boy" cannot con-
trol. |f you turn the trial Into a
contest between your cllent and the
police person, hello road gang.



Find out what kind of Breathalyzer
machine you use, Most everybody
uses the Breathalyzer Model 2000,
but there are others,

ATTACKING THE EARLIER CONVICTION(S)

Bear In mind: the Commonwealth need
only prove the prlor conviction(s).
The prosecutor need not prove both
t+he fact of conviction and that the
previous conviction was obtalned
by constitutionally permissible
means, The burden of demonstrating
the constitutional Invalidity of
prior convictions 1s squarely on
the shoulders of the defense and
must be done pre-trial, with verl-
fied allegations of fact. Common-
wealth v, Gadd, Ky., 665 S.W.2d 915
(1984) hoids that a challenge to a
prior conviction should be made and
declided before the frilal.

How can you do 1t? The decislon of
the Unlted States Court In Burgett
ve Texas, 389 U.S. (09, 88 S.Ct.
258, 10 L.Ed, 2d 319 (1967), clear-
ly provides that where a previous
convictlon 1s an element of the
offense charged, the fact of con-
victlon 1s not conclusive and pre-
vious convlictlion 1s subject to cha-
llenge as to constitutional vall-
dity at the trlal of the new of-

fense,

what do you challenge as belng
constitutlonally inflrm about the
earller convictions? Boykin v,
Alabama, 395 U,S. U.S. 238, 89

S.Ct., 1709, 23 L,Ed, 2d 274 (1969)
and Baldasar v. |illnols, 446 U.S.
222, 64 L.Ed. 2d 169, 100 S.Ct,
1585 (1980), held that you can't
use a prlior conviction for enhance-
ment of a present penalty unless
the court record (1n Kentucky the
case envelope and docket sheet)
clearly shows that the defendant
was represented by counsel or
walved same after advice as to hls
right to counsel even 1f he could
not have afforded one., Slzemore v.

District Court, 735 F.,2d 204, (6th
Clr, 1984) applles Boykin protec-
tions to the offense of DUl. Boy-
kin requlres that the record must
establish the voluntariness of a
gullty plea and that 1t was entered
knowingly and Intelllgently.

If the docket of the earller case
shows a lawyer, there Is a|rebut-
table presumption that the proceed-
Ings were regular, If the record
shows any Indication of the reila-
billty of a plea, but doesn't show

all that Boykln requires, then
Kentucky has taken the position
+hat a subsequent . evidentlary

hearling could be held on the Issue
of the voluntarliness of the plea or
walver of counsel, |f the record
1s silent, then a new trial 1s the
proper recourse (assuming here a
chal lenge belng made directly to
the actlon which was inflrm,)

Ratit¢f v. Commonwealth, Ky.App.,
719 S.W.2d, 445 (1981) appllies the
above principles to Kentucky DUI
‘law, and contalns a good dlscussion
of the procedural hoops.

If the court record on the prlor
convictions shows no Indicatlon of
compltance with the Boykin rights,
then you should flle a pretfrial

motlon +to suppress evidence of
prior convictions and It would
appear that no verlfication of

facts s necessary, |If there are
indlcations of compllance, your
proof must show those things that
make the eariler plea or conviction
Invalid, such as lack of counsel,

You can also flle motlions In the
ear|ler case itself, You can flle
a CR 60,02 motlon In the court of
the flrst convictlon, CR 60.02 1s
made appglcable to criminal cases

by RCr. 13.04; the grounds are
varied and challenging, such as
newly discovered evidence, whlch

might permit new proof as to old
breath testing machines, Under

22

Gross v, Commonwealth, Ky., 648

Prouse,

S.W.2d 953 (1983), CR 60.02 fs forﬁ?}))

reltef that
direct appeal

Is not avallabie by

and not avallable
under RCr., 11,42 (designed for
prisoners), To get an evldentlary
hearing, the movant must demon-
strate and affirmatively allege
facts which, 1f true, would justity
vacating the judgment, and must
further allege the spectial clrcum-
stance that justlfy CR 60.02 re-
I1ef,

Remember, these !ssues are becomlng
increasingly !mportant because KRS
189A.090 enhances a "third-time no
op. followlng DUl suspension" to a
felony charge, and a felony convic-
t+lon on thls count ralses a specter
of a future PFO charge, Blzarre as
1t may seem, at least one defendant
in Kentucky now faces an enhanced
sentence under PFO | on this charge
(Commonwealth v, Skaggs, Rowan
Circult Court, Indlictment Number
87-CR~046).,

ARE ROADBLOCKS LEGAL?

Only 1f 1ndiscreet,
440 U.S. 648, 99 S.Ct,
1391, 59 L.Ed. 660 (1979) The
Unlted States Supreme Court ruled
that as long as officers did not

" axercise "dlscretion" that a road-

block would be legal. when all
vehicles are stopped, the roadbiock

1s clearly constitutional, Kinslow
v. Commonwealth, Ky.App., 660

S.W.,2d 677 (1983), Look for situa-
tions In which the pollce person
makes up his mind whom to stop.
Also throw motorist inconvenlence,
danger from bad 1ighting, danger to
and from approaching motorists, and
all such at them,

Larry Webster
Attorney at Law
P.O, Draw 712
Plkeville, KY 41501
(606) 437-4029

In Delaware v,
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Cooper  v. Sowders

While errors In the appllication of
state law, especlally rulings
regarding the admisston or exclu-
slon of evldence, are usually not
to be questioned 1In a federal
habeas corpus proceeding, the Sixth
Circult Court of Appeals recentiy
reversed ‘a2 case where the cumula-
tive effect of such errors resulted
'n a denlal of fundamental falr-
ness, Cooper v, Sowders, _  F.2d
(January 21,

1988).

The Court found that the admlsslion
of a pollce officer's oplnlon-
testimony was fundamentally unfalr
because It had a direct Influence
on the jJury's consideration of
Cooper's gulit or Innocence, The
offlcer was permitted to testlify

6th Circuit Highlights

!
that In hls oplnlon all of the
evidence polnted to Cooper as
perpetrator of the crime and such
evidence as there was agalinst other
suspects was Insufficlent to justi-
fy thelr arrest, This oplnion
Improperly suggested fo the jury
the gulit of Cooper and the lnno-
cence of other suspects, The Court
also found the trlal judge's com-
ments to the Jury concernling the
competency of this offlcer's opin-
lon and his description of the
offlicer's oplnion as "expert" to be
clearly Impermissible and highly
prejudliclal,

Finally, the Court ruled that
Cooper was denled a falr trlal when
the trlal court allowed a pollce
Informant to bolster his credibill-
ty by answering. questlons concern-
Ing his testimony and his "rella-

Donna Boyce

blitty" In other cases. The Sixth
Clrcult rejected the Kentucky
Supreme Court!s and the district
court's conclusion that this error
was non-prejudiclial In view of the
other evidence of gulit, The Court
found this to be a close case In
which much of the evidence appeared
to be questionable,

The Sixth Clrcult concluded that
when considered cumulatively, These
errors produced a trial setting
+hat was fundamentally unfalr,

DONNA BOYCE

Asslistant Public Advocate
Major Litlgatlon Sectlon

Frankfort, Kentucky 40601
(502) 564-8006
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Man to be retried in 1981 slaying

Herald-Leader stal! report

A Lexington man whose mur-
der conviction in the 1981 stabbing
of a Lexington cabdriver was over-
turned will be retried, a Fayette
County prosecutor said yesterday.

Joseph Cooper, 31, on Friday
asked Fayette Circuit Court Judge
L.T. Grant to release him from

prison on his own recognizancé.®

Grant denied the request.
Cooper was sentenced to life in

prison after being convicted of the
murder Nov. 11, 1981, of Amon
Joseph. A driver for Holiday Cab,
Joseph was stabbed to death on
Della Drive by a passenger he had
picked up moments earlier at the
Hyatt Regency Hotel.

Cooper appealed on the ground
that he had not received a fair trial.
In January, after two other courts
had upheld the conviction, a three-
judge panel of the 6th U.S. Circuit
Court of Appeals overturned it

The federal appeals court said
the state had to retry Cooper within
90 days or release him. Assistant
Fayette Commonwealth’s Attorney
Mike Malone said yesterday that
every effort would be made to retry
Cooper before the deadline.

Malone said three witnesses
were crucial for the trial. “Two of
those, we know where they are”
Malone told Grant. “The third, I
think we can find.”




| Plain View

Search and Seizure Law and Comment

The shakedown, The mall search,
Body cavity searches of visitors,
Contraband found 1n the middle of
Oreo cookles., Pat-downs during a
home inspectton by a parole off]-
cer, These words are common par-
lance to +the criminal  defense
tawyer, To the Correctlons expert,
they represent necessary tools Ip
the effort to malntaln secure in-
stltutions, To many men and women
convicted of crimes, however, they
represent the extent to which thelr
very privacy has been Tnvaded and
virtually obl1terated,

Does the 4th Amendment and Sectlon
10 apply to people once they have
been convicted of crimes? Or does
a crimlnal convlction mean . that so
long as a person Is elther Incar-
cerated or even on probatlon or
parole, they have no 4th Amendment
rights?

Federal law Is virtually all there
Is on the privacy rights of Inmates
and parolees, No Kentucky case law
could be found In this area, other
than one recent parolee search
case, That does not mean, however,
that practitioners should press
only 4th Amendment clalms, Indeed,
because the law In this area ls so
bad, Sectlon 10 should be used at
every opportuntty,

Historically, the 4+h Amendment has
rarely been applled to jalls and
prisons, with Courts taking a
"hands-of " attitude, Lanza Yo New
York, 370 U.S. 139, 82 S.Ct, 1218,
B L.Ed. 384 (1962) expresses the

!

]

most common vliew of the courts: it
s obvious that a Jall shares none
of the attrlbutes of privacy of a
home, an automoblle, an offlcer, or
a hote! room, In prison, offliclal
survelllance has traditlonally been
the order of the day," ld., 8
L.Ed, 384 at 388,

Yet, for a +ime following Lanza,
there were some Courts that recog-
nlzed the rights of privacy of
prisoners, "There Is no iron cur-
tain drawn between the Constlitution
and the prisons of thls country,
Wolff_xL McDonel |, 418 U.S. 539, 94
S.Ct. 2963, 41 L.Ed.2d 935 (1974,
Wolff signifled +o many that the
hands-off approach would no longer
keep jalls and prlsons off Imlts
to the demands of the 4+h Amend-
ment., Courts began to hoid that
Inmates d1d have at Ieast a lim!ted
expectatlon of privacy even though
they were Incarcerated, See, for
example, Bonner Vo Coughltin, 517
Fe2d 1311 (7th Clr, 1975),

However, the promise of wolff has
hever been reallzed, Instead, In
case after case over the past
decade, the Court gives all indica-
tions of returning to the hands-off
approach of by-gone days. In Bell
Y. Wolflsh, 441 U,S, 520, 99 S.Ct,
1861, 60 L,Ed,2d 447 (1979), the
Court held that room searches and
body cavity searches of pretrial
detalnges was reasonable, The
Court Implied that a pretrial
detalnee may have no rights under
the 4th Amendment. "[)]+ may well
be argued that a person conflned In
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) Ei Lewis

2 detention facltity has no rea-
sonable expectation of privacy with
respect to his room or cell and
that therefore the 4th Amendment
provlides no prdfecfion for such a
person," Jdde, 60 L.Ed.2d at 480,
Body cavlty searches of pretrial
detalnees ‘"glves s the most
Pause," Id, but were nevertheless
termed reasonable, Such searches,
on the other hand, shocked the con-
sclence of Justice Marshall In dis-
sent,

In 1984, the Court reaffirmed Bell

V. Wolfish, supra, this time hold- ”:

Ing that pretrial detalnees have no
right to observe shakedown searches
of thelr cells by guards, Block v,
Rutherford, 468 U.S. 576, 104 s,.Ct,
3227, 82 L.Ed.2d 438 (1984),

it was not unt!l Hudson v, Paimer,
468 U.S. 517, 104 §.Ct, 3194, 82
L.Ed.2d 393 (1984), that the Court

' fully evaluated the 4th Amendment

rights of Inmates and detalnees,
There, the Court, in the context of
a civll rights sult,
héld that Inmates have no 4th
Amendment privacy or possessory
rights, In an oplnion by Chief
Justice Burger, jolned by four ot-
hers, the Court held that "soclety
Is not prepared to recognlze as
legitimate any subjective expec-
tation of privacy that a prlséner
might have In his prison cell and
that, accordingly, the 4th Amend-
ment proscription agalnst unreason-
able searches does not apply within
the confines of the prison cell,"
lds 82 L,Ed.2d at 403, Desplite

In essence.




articulating a balancing between
the Interests of the !nmates and
prison, the Court establlishes a
bright 1ilne rule favoring prison
administrators, "{1]* would be
ITterally Impossible to accomp | Ish
the prison objectives Ident!fled
above .1t Inmates retalned a right
to privacy In thelr cells." dd.

The key to understanding Hudson Is
that the case was before the Court
on the pleadings. The Inmate was
alieging searches and selzures con-
ducted In order to harass, The
Court assumed that the searches
Tnvolved were conducted for the
purpose of harassment, Such haras-
sment searches In a prlson context
comported at least with +the 4th
Amendment, - In concurrence, Justice
O'Connor wrote that because "the
exlgencles of prison |1fe authorlze
officlals Indefinlitely +to dispos-
sess Immates of thelr possesslons

wlthout speclfic reason, any losses

that occur whlle the property Is In
offtclal  custody are simply not
redressable by 4th Amendment |1t1-
gation," 1dd. at 411, (Emphasls
Added)

Justice Stevens authored the four-
Justice dlssent, He went to the
heart of the majority oplinlon when
he noted that according to the
majority, "no matter how malliclous,
destructive, or arbitrary a cell
search may be, 1t cannot constltute

an unreasonable Invaslon of any
privacy or possessory Interest so-
clety 1Is prepared to recognize as
reasonable," |d, at 413, The dls-
sent would have carved out a "resi-
duum of privacy" whereby Inmates!
cells could contaln small posses-
slons, such as plctures or letters,
outside the arbltrary reaches of
the administration. These posses-
slons, Stevens notes, "may mark the
d1fference between slavery and hu-
manity" In the context of a prlson,
Stevens also predlcts the self
defeating nature of the Court's
rule. "Soclologlsts recognize that
prisoners deprived of any sense of
Individuality devalue themselves to
others and therefore are more prone
to violence towards themselves or
others," 1d. at 420,

Criticism of the Court's "bright-
Ithe" rule In Hudson V. Palmer,

supra, has been strong. Some
commentators have criticized the
Court for engaging In a balancing
test with one thumb firmly planted
on the slide of +the executlive
branch, "[|]f there Is any prison
securlty interest In conducting the
search, then the search Is reason~
able. The result Is a low standard
of review,"
Review 740 (1987), That same
commentator called for the use of
some standard of review of at least
the most egreglous of searches,

such as the body cavlity search,

56 Cinclnnat! Law

There, 1f any other reasonable
alternatives to ‘such searches
ex1st, such as usling metal detec-
tors, then +the more Intrusive
search would not be allowed,

A second criticism of the declslon
has been that Hudson v, Paimer, In
establishing a bright Ilne rule,
"rejected the clear consensus among
the courts of appeals that the 4+h
amendment provides some |1Imlted
protectlon against search of prison
cells," 98 Harvard Law Review 151
(1984),

Most of the criticism of Hudson v,
Palmer has been that It has reduced
the dignity of all persons tncar-
cerated, Borrowlng from Steven's
dissent, one critic noted that the
declston would "undercut any con-
structive value that our prisons
may have, for '[1]t Is anomalous to
provide a prisoner with rehabl|fta-
tive programs and services In an
effort to bufld sel f-respect, while
simultaneousiy subjecting him +o
unjustified and degrading searches
and selzures,'" 3§ Rutgers Law
Review 287 (1986). Another states
that the net effect of the opinion
Is "to destroy any remnant of
dignity that the Individual prlison-
er might hope to retain." 32
Houston Law Review 1065 (1985),
One critlc wondered whether prison-
ers had been removed from "the
people" within the context of the
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4+h Amendment, 38
Review at 287,

Rutgers Law

Taking the 4th Amendment out our
prisons and jalls Is <chilling
enough, particularly In the context
of the abusive or harassment
search, Even more dlsturbing Is
the lmpllcaf!on‘for further devel-
opment of 4th Amendment law,
"Hudson 1s sligniflcant not as a
prisoner's rights case, but as an
articulatlon of an Important 4th
Amendment princliple of broad appli-
cabl!ity: namely, that the 4th
Amendment does not apply whenever
1t would be 'llterally Iimpossible!
to reconclle Individual privacy
with legltimate governmental objec-
tives," Id, at 338.

1+ 1s clear, then, followlng Hudson
Ve Palmer, that inmates In our
Jjalls and prisons have l1ttie or no
rights under the 4th Amendment
while they are Incarcerated., Egre-.
glous searches may not be redress-
ed, other than perhaps In state
court., More significant perhaps
for the defense lawyer 1Is that
evidence recovered from such sear-
ches leading to addlitional charges
wiil usually be admissible durlng
later administrative or criminal
proceedings,

Another large segment of the Inmate
population are those who have been
released from jall or prlson under
probation and parole, and are under
supervision by a probation or
parole officer. Thelr rights to be
free from unreasonable search and
selzure have taken a parallel
course over the past 25 years,

Tradltionally, courts took a
hands-off  approach to persons
searched by thelr parole or proba-
t+ion offlicer, Persons on probation
or parole have been vliewed as belng
constructively still under custody,
and thus wlithout any prlvacy
rights, Others viewed probation or

parole as an act of grace; under
+his theory, a parolee had no room
to gripe 1f unreasonably searched
because he had no right to be free
In the flrst place, Sti1ll other
courts focused on the parolee's
having walved all rights as a
conditlon precedent of probation or

parole,

warrant requlrement interposes
between the parole offlcer and the
search," |d, at 790, Other courts
have adopted a similar reasonable-
ness level of susplclon while
elimtnating the requirement for a
warrant, Unlted States v, Scott,

678 F,2d 32 (5th Cir. 1982).

This past summer, the Court addres-
sed the parolee search questlon iIn
Griffin v, Wisconsin, 483 U,S, ,

indlcated
above, the Courts appeared to be

In the mid-1970s, as

prepared to Ilberallze the rights
of prisoners and parolees, The
theorles above justifying a lesser
treatment of parolees were discred-
Ited In Morrissey v. Brewer, 408
U.S. 471, 92 S.Ct, 2593, 33 L.Ed.2d
484 (1972), "Although the parolee

is often formally described as
belng 'In custody' the argument
cannot even be made here that

summary treatment Js necessary as
1+ may be with respect fo control-
ilng a large group of potentlally
disruptive prisoners In actual
custody." In response, some Courts
requlred warrants prlor fo parole
offlcers being allowed to search
parolees! homes and persons, United
States v. Bradley, 571 F.2d 787

(4th Cir, 1978), although under a
less vigorous standard, The gover-
nment!s Interest was vlewed there
as only *"diminishing the vigorous-
ness of the standard of cause which
the parole offlcer must satlisfy to
obtaln a warrant, not of removing
the Jjudlclal protection which the
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107 S.Ct. 3164, 97 L,ed.2d 709
(1987). The Court did not go as far
as the Hudson Court had thereby
recognizing the difference between
prisoners and parolees. On the
other hand, the Court recognizes
that persons on probatlion and par-
ole are ditferent from ordinary
cltlzens and that because of that,
the warrant requlirement with the
attendant probable cause standard
would not be wused In parolee
searches,

Instead, the Court held that paro-  ;

lees and probatloners could be
searched without a warrant so long
as such searches were conducted
pursuant to a written state search
pollicy under a reasonableness stan-
dard, The Court analyzed these
searches under the burgeoning cate-
gory of "speclial needs" searches
such as schools and government of-
fices,

The dissenters were splintered.
Justice Blackman and Marshall would
have required searches to be done
with a warrant using a standard
less than probable cause, Justlce
Brennan Jjoined the other two In
chiding the majority for pretending
that parolee searches were of as-
sistance to the paroiee. "If any-
thing the power to decide to search
will prove a barrier to establish-
ning any degree of trust between
agent and 'cllent,.'" 1d, at 726.

The Court has spoken deflnlﬂvel@»

on these areas of prisoner and

e
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WisconsIn holding., Counsel

parolee searches, Counsel should
be aware of the bright Ilne rule
established In Hudson v. Palmer,
and further aware of the Griffin v,
should
not, however, assume ‘there Is
nothing to be done when confronted
with an 'nmate or parolee search,

Counsel should look to Kentucky law
to take cases out of Palmer and

Griffin, Sectlon 10 1s unlque, and
has often In the past provided

greater protectlons than the 4th
Amendment, Further, there are at
present at least no written pofi-
cles governing parolee searches,
and thus arguably Grifflin at least
Is Tnapplicable.

Commonwealth v, Elllott, Ky. App.,

Griffin

714 S,W.2d 494 (1986), a parolee
search case, was analyzed from a

tradltional 4th Amendment/Sectlion
10 basis, No speclal parolee
search rules were allowed, Indeed,

Is not even cited., Thus,
counsel should always . look to
Kentucky law first,

Counsel should be aware that there
are wrltten pollcles and procedures
governing prison searches, Correc-
tlons Policy No. 9.8, promulgated
June 1, 1986, among other things,
establishes that all "Inmate areas
are subject to a search at any
time," and that all "inmates are
subject to searches by any offlcer
at any time," Strip searches are
authorlzed upon "reasonable suspl-
clon that the lnmate to be strip
searched Is carrylng contraband,"
Body cavlty searches can only be
conducted "when there Is reason-
able, specific and artliculateable
suspiclon that the Inmate Is carry-
ing contraband 1In the cavlity,”
"Repeated searches" of inmates or
thelr cells "as a method of haras~
sing the particular Immate" are
prohtiblted, Pat-down and frisk
searches may be conducted at almost
any time, Counsel with a prison or

Jall search should seek to obtaln
coples of the applicable rule,

Secondly, counsel should watch for
any search finvoiving egreglous or
harassing behavior on the part of
guards or parole offlcers, While
Palmer seems to take the Court out
of prison and jall searches, It Is
at the polnt where the lnfflfuflon
Is most oppressive that BPalmer Is
most vulnerable., See Bonlty v.
Falr, 804 F.2d 164 (1st Cir, 1986).
In thls context, the 8th Amendment
cruel and unusual punlshment clause
should be used to fight the most
oppressive of prison and jall
searches,

Counse! should also be alert to any
search which singles out a particu-
lar Inmate, where regular proce-
dures or randomness are abandoned,
Further, Professor LaFave calls

for a substantial show!ng of neces-
sity for any search which Involves
a bodlly Intrusion or stripping.

I¥ the parolee search s conducted
with no grounds of susplclon,
counsel should look past whether 1t
was done according to wrltten
parole condlitlons, Unlted States
V. Johnson, 722 F.2d 525 (9th Clr,
1983), Further, 1f It Is clear the
parole officer Is no more than a
stalking horse for the pollice who
report or dlrect the search, Smith
Vo Rhay, 419 F.,2d 160 (9th Cir,
1969), then the search agaln Is
vulnerable to attack,.

Counse!l should further try to use
the model criminal justice stand-
ards for searches of Inmates and
parolees, For example, those stan-
dards In the context of Inmate
searches would requlre for more
than that contalned 1In Palmer,
FThese standards are |Ilsted In 14
Amer, Crim., L. Rev. 377 (1977), and
In LeFave, Search and Selzure: A
Treatise on the 4th Amendment,
(1987).

Also, don't overlook usling
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other grounds to challenge the
selzure of material, for instance,
the attorney-client priviiege,

Above ail, defense attorneys need
to adopt a "hands-on" pollicy to-
wards prison and parolee searches,
Some of the greatest Invasions of
privacy can occur In the context of
these searches, Much evidence can
be obtalned which can be extremely
harmful to our cllents, All this
calls for us to handle these
searches much as we do other search
cases, and use exlisting law and our
imaginations to try and Iimit the
power of the state to Invade our
cltent's privacy.

The Short View

1) Update on the attack on the
excluslonary rule, A majorlity of
the Supreme Court has supported, 1f
not the abolitlon, a significant
diminution of the excluslonary
rule, That majorlty has decrlied
the exclusion of evldence as too
harsh a sanctlon for the errors of
police and maglstrate., The Irony
of this has been polnted out by
Justice Brennan In his dissent to
Taylor v, 1lllinols, 42 Cr,L. 3042

(1/25/88).  There, the Court held
that excluding defense proferred
evidence was a proper sanction for
a lawyer's fallure to comply with
discovery rufes. Justice Brennan
noted that "{1]t+ seems particularly
frontc that the Court should ap-
prove the exclusion of evidence In
this case at a time when several of
Its members have expressed serious
misgivings about the evlidentiary
costs of exclusionary rules In
other contexts, Surely the deter-
rence of constitutional violations
cannot be less Important than the
deterrence of discovery violations,
Nor can It be sald that the eviden-
tiary costs are more significant
when they are Imposed on the prose-
cution., For that would turn on its




head what Justice Harlan termed the
'fundamental value determination of
our soclety that 1t Is far worse to
convict an Innocent man than to let
a gullty man go free.'" 1d. at
3052,

2) Ramlrez v, Webb, 835 F,2d 1153
(1987). Here, INS agents searched
pursuant to a warrant for allens In
a barn owned by the plalntiffs,
The district court ruled for the
plaintlffs In a Blvens actlon for
damages, saylng the INS agents
should have been aware the warrant
was Insuffliclently particular In
descrlbing the place and the per-
sons to be searched, The 6th
‘Cireult reversed saylng there was
probable cause to search the entlire
barn and not just that portion of
the barn where allens were Ilving,
The Court further held the INS dld
not have to be specliflic about the
persons to be searched, because of
the speclal needs of the [NS;

3) Stete v, Remlrez, Wash,, 746
P.,2d 344 (1987), Because the use or
possesslon of marijuana Is a
misdemeanor, police offlcers may
not break Into a hotel room without
a warrant desplte thelr smet!lling
mar | juana emanating from the room;

4) Unlted States v, Vasey, 834 f.2d
782 (1987), Vasey Is plcked up for
speeding, After fInding a pending
arrest warrant, Vasey was placed In
the car under arrest, 30-45 min-
utes later, the police searched the
car and found 3 kllograms of co-
calne, Desplte the so-called
"bright I1ne" rule of New York v,
Belton, 453 U,S. 454 (1981), which
allows for warrantiess car searches
Incident to a lawful arrest, the
Court found the search to be In
violatton of the 4th Amendment,
The Court held that a search of a
car 30-45 mlinutes after arrest,
when the arrestee 1s handcuffed and
no longer a risk, cannot be Just!-
fled by the rule In Belton and

Chimel v, Callfornta, 395 U.S. 752

(1969). This case represents a
common sense |lmltation on the
fictlon represented by Belton;

5) Zlmmerman v, Commonwealth, va.,
364 S,E.2d 708 (1988), Where the
police learn the Identlfy of a de-
fendant fotlowing an Illegal ar-
rest, leading to other charges, the
ldentlty must be suppressed as
frult of the polsonous freei

6) Mltchell v, State, Ark,, 742
S.W.2d 895 (1988), An anonymous
person called the police and told
them that a body could be found In
a house, The pollce, unable to find
the house, went to a simllarly
named street, Despite a nelighbor
telling them nothling unusual had

occurred, the police entered the
house wlthout a warrant, flinding
the defendant and a body. Because

of the anonymity of the caller and
the non-existence of the address
glven by the caller, there was no
probable cause, Thus, evlidence dis
covered as a result of the Illegal
entry and search, and the defen-
dant's arrest, had to be suppress-~
ed;

7) State v, Mllllgan, Ore., 748
P.2d 130 (1988), Taking blood from
a person, agalnst whon probable
cause exlsts to belfeve he has been
driving under the influence, does
not require an arrest prior ‘o
taking a blood sample. This re-
Jects the contrary position taken
by United States v, Harvey, 701
F.2d 800 (9th Cir, 1983),

Ernte Lewls

Assistant Public Advocate
Director, Richmond Office
(602) 623-8413




. Irial Tips

; or the Criminal Defense Attorney

Getting another chance

Alternative sentencing can give a break to both
the defendant and society

b

-~

A,
;

’I‘he defendant stood nervously
before U.S. Northern District
Judge Marilyn Hall Patel. He was
being sentenced for a string of un-
armed bank robberies that netted
him $5,000 in five days.

With two prior convictions, a
stretch at the federal prison on Ter-
minal Island in Southern Califor-
nia, two years in a drug diversion
program and a 15-year heroin hab-
it, the 36-year-old defendant was a
prime candidate for prison.

“I reviewed both reports, the
bound one and the unbound one,”
Patel said in court with a wry smile.
The unbound copy—a probation
report—is what routinely guides
judges in setting sentences for
criminals. The bound volume was
prepared by a private alternative
sentencing group, the San Fran-
cisco office of the National Center
for Institutions and Alternatives
(NCIA).

Although both reports reached
similar conclusions, the alternative
sentencing report was more com-
prehensive, and Patel adopted its
recommendations. The defendant
was ordered to stay at a long-term
drug treatment facility, make full
restitution, donate his services as a
chef, speak before young adults
about the dangers of drugs, submit
to random urinalysis testing after
completing the treatment program
and find employment.

Patel hung a 10-year suspended
sentence over his head. “I don't get
any pleasure in sending someone

Michael A. Kroll is a free-lance writer
based in Gakland.

Robert James Birle

by Michael A. Kroll

to prison,” Patel said to the defen-
dant. “But if you fail this time, I'll
do it. ] want you to succeed on this,
but I also mean business.”
Alternative sentencing reports
like the one used by Patel are
showing up with greater frequency
in criminal courts in California and
around the country. The current
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and unprecedented prison crowd-
ing and an overburdened probation
system have spawned a growth in-
dustry in private organizations ap-
pearing under the general rubric of
alternative sentencing advocates.
These organizations, which range
from one-man operations to na-
tionwide services, work directly
with defense attorneys to develop
individualized, highly structured
sentencing plans for convicted
criminals.

Casey at bat

Casey Cohen is an example of
the one-man operation that goes to
bat for defendants and their attor-
neys. In 1977, Cohen became Cali-
fornia’s first “sentencing consul-
tant.” A Los Angeles County pro-
bation officer for 13 years, Cohen
has now established a reputation
for thoroughness and indepen-
dence. Perhaps because he has been
in it longer than anyone else, he
views with skepticism some of the
later entrants to the field. “Some
people who come into the business
can’t discriminate between cases
that deserve an alternative sentence
and those they should reject. If you
take every case that comes along, it
will discredit you.”

Former San Diego Mayor Roger
Allan Hedgecock, convicted of per-
jury and failure to disclose cam-
paign contributions, was well-
suited for an alternative sentencing
proposal. The recommendation for
his sentence—consisting mostly of
community service—was prepared
by Alternative Sentencing Re-
sources, Inc. (ASR) of San Diego.
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Court Perspective

About 85 percent of ASR's work
consists of preparing sentencing
proposals; the remainder involves
bail hearings and other pre-plea
investigations. Alternative Sen-
tencing Resources handles between
100 and 120 cases a year, mostly
felonies. Like Cohen, ASR Director
Michael R. McNew started out as a
probation officer. “Most probation
officers do a good job,” he says,
“but there is a lot of burn-out. And,
in the 10 years I worked as a PO, I
also saw my share of bad probation
officers.”

While most of the new organiza-
tions are for-profit, the NCIA is not.
Founded in 1979 in Alexandria,
Virginia, by Jerome Miller, former
juvenile corrections commissioner
of Massachusetts, the NCIA is a na-
tional organization and the largest
alternative sentencing service
operating in California. As a re-

search and advocacy group, NCIA's

principal function is preparing al-
ternative sentencing reports. Its

service is based on three principles:-

numerous and effective controls on
a defendant, significant restitution
and punishment.

There is also an acknowledged
prejudice that guides NCIA: Pri-
sons do not and cannot meet so-
ciety’s legitimate demands for
public safety nor the desperate
needs of offenders for education,
treatment and feelings of self-worth.

This anti-prison bias is the source
of some criticism. Cohen, for exam-
ple, finds this “political point of
view unrealistic in these times.”
But Joel Sickler, NCIA's western
regional administrator, says having
a bias is not the same as having
blinders.

“When we determine that a cli-
ent is either ineligible for probation
or for a local-based program,” he
says, ‘‘we make no recommenda-
tion at all. Instead, we present
mitigating circumstances to lessen

the prison time meted out. We'd
consider anyone who is a danger
to the community ineligible—if
the propensity is there to continue
to commit violent crimes.”

Alternative sentencing groups
may differ in size and point of view,
but their methods are similar. After
an attorney contacts the sentencing
organization, a case developer in-
terviews the client, consults the at-
torney, and gathers pertinent in-
formation from the family of the
defendant, the victims of the crime,
the probation officer—indeed,
anyone with knowledge of the de-
fendant. In addition to a summary
of a client’s employment history
and education, the report provides
a full criminal record; identifies
emotional, behavioral, medical or
other problems; and defines the cli-
ent’s skills and abilities.

Tailored plans
Plans prepared by alternative
sentencing services are tailored to

Sentencing Alternatives in Kentucky

The Dlvislon of Probatlon and
Parole within the Correctlons Cab-
inet has Initiated many programs
durling the past four years in re-
sponse to the ever-!Increasing pri-
son population problem, While pub-
{1c reactlon to the crime rate has
Influenced stiffer penalties for
criminal offenders, prlson bed
space has not been expanded to meet
+he demand,

One of the major problems which
face communlty corrections has been

our Tnablllty to educate the public
that 1+ 1s punitive to the of fender
and many restrlictions are placed on
them, Communlty supervision  of
selected offenders allows, In many
cases, restitution to the victims
of crime, fines, and supervision
fees that are pald
treasury, In 1987 cilents
supé};lslon by thls divislon pald
$793,646,84 In restitution,
$280,213.22 In supervision fees,
and performed 109,451.81
court Imposed communlty
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into the state
under

hours of
service

work valued at $366,663,56.

One of our most successful efforts
has been the Intensive supervision
program. This program s located
in 21 sites with a staff of 32
officers, inmates within twelve
months of thelr parole etligibllity
who meet the program criterlia are
eliglble for early release to the
program, Defendants who have been
sentenced to an

fnstitution wl@
mest the program criteria are ell

{Continued on Page 31)
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fit the individual. Beyond identi-
fying problems—as probation offi-
cers do—the sentencing services
focus on detailed solutions. The
NCIA, for example, will contact a
therapy center and reserve a slot
for the client in case the court ac-
cepts the plan. Plans generally in-
clude some or all the following:
residential or out-patient treatment
for medical or psychological prob-
lems, community service, financial
restitution, employment, educa-
tion, supervision and third-party
monitoring.

To be effective, the alternative
sentencing groups say they should
be involved at the start of a criminal
proceeding. ‘“We get our best re-
sults when we get a client right
after arrest,” says Sickler. “We'll
start digging up background for the
bail hearing. We’ll structure a re-
lease plan for when he’s out on bail
that addresses his criminal behav-
ior, like getting him into Alcoholics
Anonymous or Gamblers Anony-

(Contlinued from Page 30)

glble for the program vla shock
probation 1f the clrcult judge
grants release to the program,

Offlcer caseloads are |Imlted to 25 .

cllents,

The offender has strict reporting
guldelines and a 10 p.m., to 6 a.m.
curfew which 1s vigorously enforc-
ed. Unltke other states! Intenslve
programs, Kentucky's allows proba-
tion and parole officers to admini-
stratively transfer technical vio-
lators to Intenslive supervision In
lleu of revocation,

Through the flrst two years of thls
program the fallure rate has been
only 17 percent (15 percent techni-
cal violatlons, 2 percent new con-
victions), Thls Is one of the hlgh-

est success rates of any Intensive

program In the country,

As a result of the success of the
Intensive supervision program, the
1986 General Assembly funded +the

mous. We’ll get him back on the
job working, so by the time of sen-
tencing eight or 10 months down
the line, not only can the client
begin to pay restitution, but we've
established a track record for the
court.”

‘The case loads make
probation like a
cafeteria service.

Many criminal lawyers have been
impressed by sentencing advocacy
groups. When Patel adopted the
NCIA’s recommendations, for
example, the defendant’s attorney,
Dennis Roberts of Oakland, stood
up and said, “I want to thank

" [NCIA’s Vincent] Schiraldi, Your

Honor. I consider myself good at
sentencing, but he put me to shame.
He put in incredible hours.” Later,
after leaving the courtroom, Ro-

Advanced Supervlision Project,

This  cacy,

berts said Schiraldi, who charged
$50 an hour, put in four times as
many hours as he billed.

California Attorney General John
Van de Kamp believes the private
providers can operate in ways the
probation department cannot. “The
case loads make probation like a
cafeteria service,” he says. “There’s
very little personal contact on a
direct basis.”

Los Angeles attorney Mark Over-
land, author of The Complete Sen-
tencing Handbook (California At-
torneys for Criminal Justice, 1979),
agrees. ‘“These groups are a lot more
thorough than probation, which is
not only limited by a huge case
load, but also by rules and regula-
tions.”

But Overland faults lawyers as
much as the probation system.
“There’s nothing magical about
these groups,” he says. “If lawyers
were doing their jobs, there’d be
no need for them. In 75 percent of
the cases you handle, sentencing

This new program wiil offer

project offers a level of supervi-
slon between Intensive and maximum,
Clrcult judges can probate dlirectly
to advanced supervision, and offl-
cers may also transfer technlcal
violators to this level in 1leu of
revocation,

Advanced Supervision offlcer's
caseloads are |imited to 50 cii-
ents, There are currentiy 20 offl-
cers In 16 sltes Involved In this
project, While the flrst year's
evaluatlion 1s not complete, prelim-
tnary flgures Indlcate a fallure
rate of only approximately 8 per-
cent,

The Dlvision of Probation and
Parole Is Involved In a new program
Inltlated by Mr. Dave Norat of the
Department of Publlc Advocacy,
*This program wlll be a cooperative
effort between the commonwealth's
attorneys, clrcult judges, Correc-
tlons Cablnet, defense attorneys,

and the Department of Publlc Advo-

alternatives to Incarceratfon for
developmentally dlsabled offenders
fn 18 countifes 1In its 1Initial
stages. This new program witl
tdentify developmentally disabled
offenders eariy 1in criminal pro-
ceedings for whom the Cablnet for
Human Resources! services, other
provider services, or services that
can be developed are appropriate
and for whom these services will
serve as an alternative to incar-
ceration. :

Over the past two years we have
begun In-house programming for sex
offenders and substance abusers in
Lexington, Louisville, and Coving-
ton, our three largest offices,
Through a third party vendor,
Kentucky Substance Abuse Program,
Inc,, we have provided services for
1,243 clients to date who are
substance abusers,

(Continued on Page 33)




EDITORIAL - The “Quick Fix” Solution
To Crime

As prison and jail populations continue to climb to new
record highs—currently over 800,000 nationally—-we see little
impact on crime rates. Responses to crime other than prison
need to be developed to cope with this serious problem.
Unfortunately, too often the search for new options is based
on the same type of thinking that led us to where we are
today.

Over the past several years, we have witnessed an abundance
of “quick fix” solutions to the problem of crime. One was
“Scared Straight,”” designed to shock teenagers into
refraining from crime. Now we have ‘‘electronic monitoring”
or intensive probation receiving attention as the *‘program of
the month’ or year. Regardless of any merit that these
proposals may have, where they fail is in their being
promoted as an immediate or sole solution to a complex
problem.

People do not always commit crimes for very obvious
reasons. Not all stock brokers engage in insider trading, but
for some reason, Ivan Boesky did. Not all poor persons
commit burgularies because of their economic circumstances,
but some do. Crime, like other human actions, is the result of
a complex interplay of social and individual forces. And, like
other human behaviors, it needs to be responded to in ways
which recognize these factors.

The “solution” to crime is no more electronic monitoring
than it is prison. Rather, the solution lies in attitudinal
change—changing the way in which policymakers make
decisions about social issues and changing the way in which
local court systems view crime and punishment.

What our goal should be is a criminal justice system that is
capable of responding appropriately to the individuals
brought before it who have committed harms against others
in their community. What we need is an approach that
recognizes the suffering of victims, the needs of offenders,
and the concerns of the community at large. Finally, we need
a system that understands its own limitations and speaks to us
about other, more effective, responses to crime from other
segments of our society.

The defense-based sentencing programs. for which The
Sentencing Project urges consideration arebut one approach
to this issue. They do not replace the need for sentencing
guidelines that result in less incarceration or the establishment
of state policies that reward, rather than discourage, true
alternatives to incarceration. Sentencing programs have
demonstrated that they can reduce the use of prison in many
cases. But beyond that, sentencing advocacy on a day-to-day
basis is one means by which change can begin to come about
in the way we approach this very complex issue. By
highlighting the interplay of social and individual factors that
come together to result in a criminal action, sentencing
advocacy can help us to understand some of the larger
questions about the purpose of our criminal justice system.
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Court Perspective

is the point where you can have the
most significant impact. It galls me
to see lawyers come in at sen-
tencing and look at the report for
the first time. Organizations like
NCIA are filling a void created by
the probation departments’ inade-
quacies and the lawyers’ failure to
investigate and advocate.”

Unwelcome intrusions?

Some judges resent the intrusion
of these groups. Overland remem-
bers one case in which the judge
would not consider anything but
the probation department’s report.
But San Diego County Superior
Court Judge Richard D. Huffman,
who presided in the Hedgecock
case, finds the alternative sen-
tencing reports useful. He praises
the groups’ “superior training in
penology and sophisticated analy-
ses of sentencing. The real value of
these groups is in their indepen-
dence. When they become simply
an extension of the adversary pro-
cess, they lose this value.”

Huffman, with 19 years as a pro-
secutor under his belt, is no soft-
on-crime liberal. Yet he believes
that probation departments are
“awash with work” and that attor-
neys are not as helpful as they
should be.

A common criticism of alterna-
tive sentencing reports is that they
can be too long, especially when
they duplicate the probation report.
Los Angeles County’s presiding
judge of the criminal court, Aurelio
Muiioz, complains that “at times,
it’s just something more to read.”

Although Patel found the NCIA
report ‘‘very reasonable and not
doctrinaire,” she faults it for over-
kill. “The one thing I didn't need
was the long philosophical pas-
sages on the various rationales for
sentencing—deterrence, punish-
ment, restitution. I wasn't offended
by it, but I didn’t need it.”

A weightier criticism is that the
services of these private organiza-
tions, like most services in our so-
ciety, benefit those who can afford
them, leaving jail vacancies for the
poor and powerless. ‘“The reports
are simply not available in 99 per-
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cent of the cases I see because there
is no money for them,” Huffman
complains.

Nevertheless, all the groups do
take on pro bono cases. In a signi-
ficant number of cases—usually
those represented by public de-
fenders or court-appointed coun-
sel—either no fee or a substantially
reduced fee is charged. For clients
represented by private counsel,
NCIA bills on a sliding scale, based
on ability to pay.

Juvenile project

As a non-profit organization that
receives most of its funding from
private foundations, NCIA is better
situated to reduce fees or take on
pro bono work. One of its grants,
for example, will allow NCIA to
work with indigent juveniles in
Los Angeles County for three years,
seeking alternative sentencing for
them when the probation depart-
ment has recommended commit-
ment to the California Youth
Authority (CYA).

The juvenile project has also
generated some of the harshest crit-
icism of NCIA. “The fact is that
[NCIA] is attempting to provide al-
ternatives for youngsters our de-
partment has already recommend-
ed for placement in CYA,” says Jane
Martin, a bureau director with the
probation department. “It means
we come into court with very dif-
ferent perspectives.” In addition,
the probation department gets
stuck with the consequence of
something it did not recommend
—it still must monitor the alterna-
tively placed juvenile.

‘There’s nothing
magical about these
groups. If lawyers
were doing their jobs,
there’d be no need
for them.

Another source of resentment is
NCIA’s penchant for recommend-
ing programs outside the greater
Los Angeles area. “I'd love for NCIA
to work with the county to provide
more suitable placements and to

September 1986

teach providers how to put together
a good program here instead of
going so far afield,” says Judge
Gabriel A. Gutierrez, presiding
judge of Los Angeles County Juve-
nile Court.

The NCIA’s Sickler can see
Gutierrez’s point but says the pro-
ject has to use what’s available.
““We are trying to increase options
in Los Angeles,” he says. “But we're
only a staff of four.”

Gutierrez has an even more
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fundamental criticism, however.
“There are some instances when
minors should go to the CYA,” he
insists, “‘and some people in NCIA
forget this. When their recom-
mendations for alternative place-
ment are not followed, they take it
personally, which is an unprofes-
sional attitude.”

“I do take it personally,” admits
Sickler. “That may be the biggest
difference between us and proba-
tion. We get to know these kids.
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Court Perspective

We want them to overcome their
backgrounds, to escape the cycle
of abuse and neglect that leads to
prison and violence. We think of
them in very personal terms.”

Sickler’s point goes to the very
heart of the alternative sentencing
philosophy. As NCIA founder Jer-
ome Miller says, “We ought to treat
offenders the way we would want
our friends or family to be treated
if they were in the same position—
with concern and care and caution.”

Peter Greenwood, who is evalu-
ating the juvenile project for the
Rand Corporation of Santa Monica,
believes it is too early to judge
which philosophy—incarceration
or alternative sentencing—is better
for society. But his study, due out
in 1988, should provide some
answers.

“1 anticipate the Rand study is
going to be very beneficial to the
court,’ says Gutierrez. ‘“Maybe

m

we've been doing the wrong thing
all along, and [ want to know that.
On the other hand, maybe it'll show
we've been doing the right thing.”
Right or wrong, the impact of
alternative sentencing advocates
on the criminal justice system is a
matter of sharp disagreement. De-
spite the growing number of judges
who follow the recommendations
of alternative sentencing services
or who devise their own creative
sentences, the facts show that more
Californians are going to more pri-
sons for more time than ever before.
“Ninety-eight percent of all cor-
rectional dollars are going into in-
carceration, which doesn’t leave
much for anything else,” says Suzy
Cohen, executive director of Cali-
fornia Probation, Parale and Cor-
rectional Association. “There ought
to be enough resources and enough
range in the spectrum of sanctions
that every offender can get a sen-
tence likely to serve society’s good.”
But what “ought to be” seems
unlikely to come to pass given to-

day’s get-tough attitude. As Jack
Corrie, information officer for the
state’s Department of Corrections,
puts it, “The big picture is that
people want people in prison for a
longer time. We are mandated to
serve the will of the people and the
will of the Legislature. If they say
build more prisons and put more
people in longer, then that’s what
we'll do.”

Even Suzy Cohen thinks things
will get worse before they get bet-
ter. “‘By the time we get all the
prisons we say we want, and realize
they are not the answer, we'll begin
to notice what groups like the NCIA
and probation have been saying all
along: You don’t punish everyone
the same way.

“In the great pendulum swing of
criminal justice, those advocating
alternative sentences will have to
stick it out for the long run to make
an impact. It could take another 10
years, but when we emerge from
this dark tunnel, at least we’ll have
a model of what could be.” a

THE ZEALOUS ADVOCATE AS A SENTENCING LAWYER

Defense lawyers love to carry on at length about
being a champion of freedom, a buffer between the accused
and the accusers, a cog in the constitutional process, and
champions for right and justice. With all due respect to
this professional rhetoric the criminal defense lawyer in the
final analysis is a sentencing lawyer.

You may get evidence suppressed, or charges re-
duced or some charges dismissed altogether. These things
are very important, and you can and should be proud of
these victories. You will sometimes win a complete ac-
quittal and you should celebrate this with gusto.

But the bottom line is that you will usually stand
beside your clicnt at sentencing. This is not a cause for em-
barrassment but the reality of criminal practice. It is impor-
tant that defense lawyers recognize this reality because it
influences their ability to zealously represent their client
throughout the proceedings. .-

The difficult thing about sentencing advocacy is

- the emotional factor - the "psych” factor - which gets in the
way. This "psych" factor is the fear that preparing for sen-
tencing, or even thinking about sentencing, reveals a defeat-
ist attitude. Bailey and Rothblatt have written an entire

book entitled Investigation and Preparation of Criminal
Cases (2nd 3d. 1985) which contains no mention of sen-
tencing. It is inconsistent, so the thinking goes, with
zealous advocacy on behalf of the client whom you hope
will be found not guilty.

Balderdash!

Such an attitude is little more than a cover-up for
a chronic weakness of defense representation. The ABA
Standards commentary notes, "[Flor the concept of the
effective assistance of counsel to have meaning for the ma-
jority of defendants, sentencing must stand on a par with
the trial stage.” Sentencing Alternatives and Procedures,
Chapter 18, p.438 (1986). The commentary later notes
that "zealous advocacy is as necessary at sentencing as at
trial.” Id. ‘

Good trial lawyers plan alternative strategies.
Some of the altemative strategies deal with negative rulings
from the trial judge or negative testimony from a witness.
An attorney would be severely criticized for going into trial
without a contingency plan for adverse rulings or negative
testimony. It would be folly to respond that he or she

—34—

1—




The Zealous Advocate

Q assumed that such conflicts would be resolved in the

client’s favor. It is completely consistent with zealous re-
presentation to be prepared for an adverse judgment.

In the best of circumstances you may have litde or
nothing to say at the time of sentencing. Other times your
suggestions for alternative sentences will be well received
by the sentencing judge. On some. occasions your emo-
tional plea for leniency may even work to produce some
advantage at sentencing.

Actually, sentencing advocacy is quite easy. The
key - as in so many other areas of trial advocacy - is prepa-
ration. A few simple steps applicable to most cases will
make the job at sentencing far easier.

1. Build your sentencing file from the first
day. This can be as simple as affixing a manila envelope
to the file jacket and tucking scraps of paper into it as they
come across your desk. Whatever physical form it takes,
there should be a place for keeping all the factual informa-
tion which could relate to sentencing. This may involve
getting letters from employers, testimonials from the usual
sources, receipts, photographs, and the like. The sooner
those things are lined up the better.

2. Remember your plea for pretrial release.
There is a precise parallel between the pretrial release de-
cision and the sentencing decision. Think about the factors
the judge weighs in making pretrial release decisions; now
the factors for sentencing. Are there any differences? Well,
the presumption of innocence has been replaced by a find-
ing of guilt, but little else is changed! Everything which
was relevant to the pretrial release argument should auto-
matically go into the sentencing file.

3. Remember that sentencing is not trial.
The rules of evidence generally do not apply at sentencing.
ORS 40.015(40)(d); 137.090. Information which might be
ignored or even discarded in planning for trial could be quite
useful at sentencing.

4, Channel information via the presentence
report. Present as much of your information as possible
to the judge in the presentence report. See "Presentence
Investigation Reports Become a Mandatory Part of Non-
Jury Sentencing Procedures in Texas Criminal Cases," 17
St. Mary's L.J. 586 (1986). Many times the judges will
have made up their minds about the sentence by the time
they have completed reading the PSI; this strategy allows
the defense to influence the judge during the formative per-
iod. Submit written testimonials, employment history,
and restitution through the presentence report writer. The
judge may discount those things when they come from you
but will grant them full weight when they aré ih the pre-
sentence report.

5. Submit your argument in writing.
Preferably in the same format as the PSI. The judge will
review them at the same time, and you have a chance of in-

fluencing the decisions at the earlier stage. See A. Camp-

bell, Law of Sentencing, 352-62 (Lawyers Co-Op 1978).

A good sample form is found in sect. 21.41 of the Oregon
State Bar CLE Criminal Trial Procedure.

6. What you say in court is usually too
late. Sad though this fact may be, when you stand up
next to your client at the time of sentencing to "make your
pitch," the die has probably already been cast. This is es-
pecially true in cases in which the judge has a presentence
report.

7. Present creative alternatives. A bare appeal
for " leniency" is far less persuasive than a specific plan
tailored for the circumstances of the defendant's situation.

Judges have been known to bemoan the lack of sentencing
alternatives (see Beckett, "Criminal Penalties in Oregon,”
40 Ore. L. Rev. 1, 2 [1960]). Provide those alternatives.
Consider drug or alcohol treatment, mental health or other
counseling, and the like. Is there a waiting list for these
programs in your community? Then find an alternative pro-
gram which is immediately available. When arguing for
public service as an alternative to incarceration, suggest a
specific public service for which your client is especially
suited; if possible, obtain an "acceptance” by the agency in
advance. See "Getting Another Chance," 6 Calif. Lawyer

27 (Sept. 1986); "Homebodies: Sentencing System Gains
Favor,” ABA J, 28 (May 1986).

8. Emphasize facts, not law. Sentencing is

generally decided on the basis of facts, not law. Facts
about the crime. Facts about your client. There is a con-

siderable body of law relating to proper sentencing. An ex-

cellent collection is in the CLE chapter on sentencing by
Richard Barton in Criminal Trial Procedure (Chapter 21).

But the main issues at the time of sentencing will nearly

always be factual. That is where the advocate's emphasis
must be.

by Wayne T. Westling
Professor of Law
University of Oregon
School of Law

The Oregon Criminal Defense Attorney
44 W. Broadway Suite 403 Eugene, Oregon 97401
503-686-8716

Reprinted with Permission
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Court Designated Workers

KRS 605,010 established +the reqg-
uirement that at least 1 court
designated worker (CDW) be provided
to each jJudicial district, The
need for additional CDWs in a given
district Is to be determined by the
administrative office of the courts
(AOC), The establishment of this
system of personnel was meant to
assist the Juvenile courts by pro-
viding a mechanism to assure the
effective treatment of any child
brought within the juvenile court
operations, Furthermore, this CDW
system was designated to provide a
more equitable and efficient deliv-
ery of treatment for the child,

The definition of CDW glves one an
understanding of jJjust how they are
to go about providing this "equit-
able, efficient delivery" of ser-
vices to the child in the juvenile
Justice system, The COW is defined
in KRS 600,020(8) as the person or
organization delegated by AOC "for
the purposes of placing children in
alternative placements prior fo
arraignment, conducting preliminary
investigations, and formulating,
entering intfo and supervising
diversion agreements and performing
such other functlions as authorized
by lawesse" Statutes within KRS
Chapters 605, 610, 630, 635 and 645
more fully set out the duties of
the CDWs and the procedures they
must follow in order to give the
definition in 600,020(8) meaning.

Some of the duties of the CDW

include:

- receiving complaints;

- investigating all complaints
involving children except for
those alleging neglect, abuse
and dependency;

- recommending dispositions of the
complaints;

- administering oaths; and

- issuing summonses and subpoen-
as,

See KRS 605,030,

CDWs are prohibited from Issuing
search or arrest warrants, and from
supervising a child following his
adjudication, where that child has
been committed to the cabinet (CHR)
or has been placed under cabinet
probation, KRS 605,040,

Within the general procedural
chapter of the UJC, KRS 610, and

within the more specific chapters’

relating to status offenders,
public offenders and mental health,
is found a detailed mechanism by
which the CDW can perform his or
her duties.

KRS 610.030 provides that whenever
any person files a complaint alleg-
ing that a child falls within the
purview of KRS Chapters 600-615 and
630-645, "a preliminary inquiry
shall be conducted by the court
designated worker....," The purpose
of this preliminary inquiry is to
determine whether the complaint fis
valid and, if so, whether "the
intferests of the child or the
public require that further action
be taken" Id. Upon determining
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that the complaint is valid, the
CDW may conclude no further action
is warranted, refer the chilid to an
individual or social service agen-
cy, enter into diversionary agree-
ments, refer the matter to court
tfor informa! adjustment or refer
the matter for formal court pro-
ceedings, KRS 610,030(2). All of
the options are available only
"with notice tfo the complainant"
and are decisions which are subject
to review by the court or the
county attorney., _Id.

1t should be noted that KRS 610.0&

does not specify any guidelines
which are utiliized by the CDW in
the performance of his or her
duties, However, Susan Clary and
her Juvenile Court Services staff
at AOC has, and continues to devel-
op guldelines fo be used by the CDW
in determining which of the statu-
tory options of KRS 610.030(2) is
most appropriate in a glven case.
These guidelines help to formalize
the decision making process and
nequalize" the treatment of chil-
dren statewide. Counsel should be
aware, however, that an appropriate
case may give rise to claims of
equal protection denial, where the
prelimiﬁary inquiry of KRS 610,030
has resulted in harsher tfreatment
for - your client than for others
with similar histories and offens-
es,

Also found in KRS Chapter 610, Iis
the authority of the CDW to autho

ize the release of a child detained
by a peace officer in excess of 2
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2 \hours or to authorize the cont!nued

detention of that chlld for up to
an addltional 12  hours, KRS
610,240(4), Agaln, the cited sta-
tute does not set out any gulde-
Itnes which asslst the CDW In
determining whether to continue
detention or to release the chlid,
And agaln, Juvenlle Court Services'
guldelines seek to fill the statu-
tory vold, attempting to equallze
treatment,

Where a person alleges the commis-
slon of a status offense, the CDW
1s requlired to conduct a conference
with that person before commenclng
any Judiclal proceedlings, KRS
630,050, The purpose of the con-
terence 1s to determine whether the
chlld (and hls famlly) 1is to be
referred to a soclal service agency
or whether a formal complaint must
be flied, If a formal complalnt Is
Issued, the full range of optlons

.. In KRS 610,030(2), discussed above,
@are avallable to the CDW,

Where a complaint alleging a publlc
of fense had been made, the CDW must
review the complalint to determine
whether 1+ 1Is complete, KRS
635,010(1)(b), If It !s not com-
plete, the COW must see that It is
completed, Id. |If It Is complete
+he CDW must conduct a prelimlnary
Tntake Tnquiry to determline whether
to proceed formally wlth ocourt
actlion or whether to resolve It
without the Initlatlon of a formal
petition, Id.; See also, discus-
slon of KRS 610.30, supra, A
formal conference must follow this
preliminary 1Intake Inquiry, at
which tlime, subject to review by
the county attorney, a diverslonary

agreement may be entered Into. KRS
635,010(1)(c), If a dlverslonary
agreement Is entered It cannot

exceed 6 months and s subject to
termination by the COW 1f the chlld
falls to honor 1+, KRS 635,010(1)
(f) and (g).

The dutles of the CDW under KRS
645, the Mental Health chapter, are
{imited, but nonetheless Important,
KRS 645,130(1) requlres CDW's to
malntaln contact with all Involun-
tarily committed chlidren, KRS
645,130(2) provides that chlidren
who are Involuntarily hosplitallzed
may not be denled access to and
consultatlon with a CDW, Adcess to
a COW Is also statutorlly provided
for a child who was origlnally a
voluntary adm!ssion but who now
wishes to be released, KRS
645,030, ‘

tact with the chlld and the corres-
ponding right of the chiid to have

the contact s Important because
KRS 645,160(3) glves the chlilid the
right to have the CDW contact the
court wlth the child's complaint
that hls or her rights under KRS
Chapter 645 have been violated,
Additlonally, the COW can fllie, on
the voluntarily committed chlld's
behalf, a notlce of Intent *to
leave, KRS 645.190, Thls sets in
motion a process by which the
hospital must elther release the
chlld or begln involuntary commlt-
ment proceedings, KRS 645,200,
645,210,

Hes the performance of the statu-

tory dutles of the CDW had any
measurable Impact on the juvenile

Justice system to date? AOC sta-
tistics compiled between July and
December 1987 reveal some interest-
Ing statistics, In a report dated
January 28, 1988, AOC claims that
51% of public offenders taken into
custody between July-December of
1987 were released by the peace
officer within the first 2 hours,
An additional 36% were subsequently
released by the CDW under the
provisions of KRS 610,240, During
this same period 24% of the status
oftenders taken into custody were
reieased by peace officers, and an
additional 59% were released by the
CDW,

0of all the preliminary Intake
inquiries conducted by CDW's during
the last half of 1987, 56% of the
public offender complaints and 613
of the status offender complaints
were Iinformally processed, And,
finally during this period, of the

CDW-drafted diversion agreements
entered into, there was a 64%
successful completion rate for

status offenders and a 91% success-
ful completion rate ~ for public
offenders,

1+ is difficult to gauge the pre-
cise impact active CDW involvement
has had on the juvenile court
system, This is true primarily
because the statistics maintained
by AOC before the UJC left much to
be desired. However, the above-
cited statistics evidence a obvious

reduction in the potential case-
load, the caseload to be expected

if no preliminary screening was
attempted.
B8ill ‘Morrison, Manager of the

Foster Care Review Boards and
Assistant Manager of AOC's Juvenile
Court Services, says that it |is
wcommonly accepted" across the
state that the CDW program has
greatiy reduced the "burden on the
district courts, permitting more
time to be spent [in formal court



actlon] with the serious and repe-
t+1t1ve offenders,"

The COW program appears then to be
operating smoothly, Fewer chlldren
are belng stigmatized by formal
court proceedings, and more of our

John Halstead

Bette J, Niemi

Bette J. Niemi of our LaGrange
Trial Office was appointed to the
Loulsville Bar Associatlon's
Community Relations Committee for
the 1988 term.
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offective treatment for Kentucky
children,

Michas! A, Wright

Assistant Public Advocate
Department of Public Advocacy
Frankfort

(502) 564-8006

James Cox

John R, Halstead of our Northpoint
Post-Conviction Office and James
Cox of our Somerset Office recently
had an Advocate article (February,
1987) reprinted in the NACDL's
publlbaflon The Champlon (March,
1988 issue)., Thanks to both of you
for sharing your knowledge.
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- Ask Corrections

TO CORRECTIONS:

My cllent recelved an elght year
deferment by the parole board whlle
serving a life sentence, After the
deferment he acqulred a new flve
year sentence which the court
ordered to run consecutively to the
sentence he was presently serving
(which was 1lfe), When does my
cllent meet the board aga!n?

TO READER:

A new sentence wipes out the defer-
ment, |f the crime was commltted
prior to the date of his Instant
comm!tment, he wlll meet the board
when ellgible on all sentences now
serving, golng back to the date of
instant commitment, Since he Is
st1ll serving sentences totallng
11fe, the time to serve for parole
ellgliblilty would not change,
Therefore, he would Immedlately be
eligibte to meet the board on his
new flve year sentence. 1f the
crime which resulted In hls new
flve year sentence was -committed
while confined In the institutlon,
then he would be elliglble in one
year from the date of flnal sen-
tencing on the new sentence. Per
501 KAR 1:011,

TO CORRECTIONS:

My cllent was returned to the
Kentucky State Reformatory as a
parole violator with a warrant on
his ten year sentence and the
parole board revoked hls parole,
Thereafter he acqulired a new con-

!
i

secutlve sentence of flve years,
when hls parole was revoked, he was
deferred by the board for flfteen
(15) months, When does he next
meet the board?

TO READER:

A new sentence wipes out the defer-
ment and he wlll meet the board
when ellgible on his new sentence
only, golng back fo the date re-
turned as a parole violator with a
warrant, adding one year, and
subtracting the amount of jall
credit ordered by the court on the
new sentence only,.

«TO CORRECTIONS:

My cifent 1s Incarcerated at KSR
serving a flve year sentence on
which he has been given a serve out
by the parole board, He has re-
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" Betty Lou Vaughn

cently received a misdemeanor
conviction of twelve months in the
Oldham Circuit Court for a crime
committed while confined in the
institution and whicn was designat-
ed by the court to be served con-
secutively with the five year
sentence he was presently serving,
When does my ciient meet the parole
board?

TO READER:

He wil! not meet the parole board
again, The parole board only
affords hearings to those indivi-
duals serving felony sentences,
Your client's sentences will be
recalculated, with a new total time
t+o serve of six years, minus statu-
tory good time, minus jail credit
on the five year sentence, minus

any merltorious good time previous~-

iy earned, to determine his new
conditional release date,

Atl  questions for this column
should be sent to David E. Noraf,
Director, Defense Services Divi-
slon, Department of Public Advoca-
cy, 1264 Louisvilie Road, Perimeter
Park West, Frankfort, Kentucky
40601, If you have questions not
yet addressed in this column, feel
free to «call elther Betty Lou
Vaughn at (502) 564-2433 or David
E. Norat at (502) 564-8006.

Betty Lou Vaughn

Of fender Records Supervisor
Department of Corrections
Frankfort, Kentucky 40601
(502) 564-2433



Cases of Note...In Brief

Ed Monahan
!
Ex Parte Hearing/ Funds for Hypnosls Expert Required Glven thess perils of hypnot-
Funds for Experts Little v, Armontrout, ically enhanced testimony, it
McGregor v. State, 835 F,2d 1240 (8th Cir, 1987) Is clear that an expert would
733 P,2d 416 have aided Little in his
(Okta,Ct.Crim.,App., 1987) detfense, The expert could
. The defendant was convicted of rape have pointed out questions
The Court addressed head on whether and burglary and sentenced to 25 asked by Officer Lincecum
an ex parte hearing was constitu- years In prison. His defense was which were suggestive or
tlonally essential when there was @ alibl, The victim saw her assall- could have caused confabula-
request for funds for experts by an ,ant for between 2 and 60 seconds, tion, The expert could have
Indigent defendant: Her memory was enhanced by hypnos!s presented the |imitations of
adminlstered by a pollice offlcer hypnosis, and explained
who'd had a 4 day course In the theories of memory,  This
The intentlon of the majority “art, An audlo tape of the sesslon would probably have had far
of the Ake Court that [the with the pollice offlcer and victim more Impact on the jJudge at :
threshold showingl hearings was made, and convenlently destroy- the suppression hearing and y
be held ex parte Is manl- ed 15 days later. : the Jjury at trial than Lit-
festeaes tle's lawyer's attempts at
1d. _ The state pub!lc defender's request impeaching the state's expert
for funds to hlre an expert In by reading from one of the
McGregor noted the reason why X hypnos!s was overruled. The Mlis- psychology textbooks he found
parte hearings were so critical: sour! Supreme Court affirmed this at a college |Iibrary, or
denlal under pecullar rationale: using information developed
",..there Is a state university In trom interviewing a professor
We are compelled to agree Cape Glrardeau with a psychology of psychology. As Justice
with the petitloner's asser- faculty and |lbrary facliitles, and (then Chlef Judge) Cardozo
tion that there I!s no need we are confldent that a resourceful once stated, a defendant Is
for an adversarlal proceed- lawyer would not be helpless 1n %at an unfair disadvantage if
Ing, that to allow particlpa- obtalning expert Information suffl- he Is unable because of
tlon, or even presence, by . clent for a preliminary Inquiry, at poverty to parry by his own
the State would thwart the 11+tle or no expense," {expert]) witnesses the
Supreme Court's attempt to thrusts of those against
place indigent defendants, as him." Rellly v, Berry, 250
nearly as possible, on a The 8th Clrcuit 1In an en banc N.Y, 456, 46t, 166 N.E. 165,
level of equallty with nonin- declslon determined that the rule 167 (1929), The State calied
dlgent defendants. of Ake should be applied when the its own expert on hypnosis to
Ad. expert 1s not a psychlatrist and testify at the suppression
.when the case Is not capital, It hearing, It should not have
Kentucky has a statutory recognl- also looked at the "perils of denied Little @& simllar
tion of ex parte proceedings, "no  hypnotically enhanced = testimony" weapon,
court can require notice of a de- and concluded that "it s clear Q)
fense prlor to trial time,"” KRS that an expert would have alded
500,070(2) . {+he defendant] in hls defense": 1d, at 1244-45,
—40—




Forced Attorney Representation of
indigents
DeLislo v, Alaska Supreme Court,
740 P,2d 437 (Alaska 1987)

The Court held that a prlivate
attorney cannot be compelled to
represent an Indigent crimlnal
defendant wlthout just compensation
since otherwise 1+ would be an
unconstitutional taking of pro-
perty.

The Court went on to determline the
measure of the mandated compen-
satlon to be the "falr market value
of the property appropriated, or
the 'price In money that the
property could be sold for on the

_open market under falr condltlons

between an owner willing to sell
and a purchaser willing to buy with
a reasonable time allowed to find a
purchaser,'"
1d, at 443,

Improper Confesslion
State v. Nelson,
748 P,2d 365 (Hawall 1987)

The defendant signed a
walver form and 2 days later he
agaln signed the form but dld not
check whether he wanted an attorney
or not, The polliceman "drew the
defendant Into a dlscusslon of
rellglon and belng born again,
prayed wlth hlm, read from the
Blble, and performed what the trial
Judge characterized as an act of
texorclsm! on the defendant." Id.
at 367, The Blible passage was
Romans 10:9 which reads: "That 1f
thou shalt confess with thy mouth
the Lord Jesus, and shalt belleve
tn thine heart that God hath ralsed
him from the dead, thou shalt be
saved,"

The appellate court affirmed the
trial judge's finding that the
jtate d1d not sustaln its burden of
emonstrating a voluntary and In-
telilgent walver of counsel due to

Mlranda

the clrcumstances surrounding the

execution of the Mliranda walver
forms. The appellate court af-

firmed the +trlal courts finding
that the techniques used by the
polfce "on an Individual wlith
defendant's obvlously fraglile state
of mind had the effect of. over-
bearing defendant's wili,"
1d. at 371, ]
TestImony of Expert on
Confesslon Before Jury
People v, Hamllton,
415 N.W,2d 653 (Mich,App. 1987)

The Court held that evlidence of the
defendant's psychologlical makeup
via an expert Is admissible to
allow the Jjury to evaluate the
voluntariness of his statements to
the pollce., The defendant's defense
was that he did not commit the
crime, The clinlcal psychologist's
testImony was:

Well, that he was operating
psychologlically at the level
of a 15 year old at the time
that | saw him, That hls
Judgment was extremely poor,
He did not appreclate certaln
consequences, That he had a
strong need to Impress people
and to say what people wanted
to hear. And that In general
his approach was fantasy
approach, where, although he
could understand the dlffer-
ence between fantasy and
reallty, unless you really
watched him very closely he

sald a tlot of +things that
made him look very good but
In fact bhad very |ittie

relafldnshlp to the truth.
Dr. Abramsky aiso noted the defen-
dant had a tendency to say bad

thinds about himself as a punish-
ment,

1d. 654,
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The testimony is admissible “as it
relates to the weight and credibil-
ity of defendant's statements." As
heid in Crane v. Kentucky, 476 U,S.
683 (1986), questions of credibili-
ty are for the jury, and a defen-
dant has a right to challenge a
confession!s reliability via an
expert!s testimony,

B ==
improper Comment on
Consequences of GBMI
Jyrus Mozee v. Commonwealth
(Ky.App. March 4, 1988)
(unpublished)

The defendant was found guilty but
mentally iil on various charges,
In his closing, the prosecutor, Mr,
Gutman, urged a guilty but mentally

i1l verdict because, "The differ-
ence is treatment,"
The Court of Appeals held this

comment, even though an admonition
was glven, reversible error under
Payne v. Commonwealith, Ky., 623

S.W.2d 867, 870 (1981) which pro~
hibits comment to the jury on
“cons Ideration of future conse-
quences such as treatment, civil
commitment, probation, shock proba~
tlion, and parole,.."

Ed Monahan

Assistant Public Advocate
Director of Training
Frankfort Oftfice

(502) 564-8006




Dave Norat

A co-review by David E, Norat,
Department of Public Advocacy, and
John T, Daughaday, Clrcult Judge,
52nd Judiclal District,

On January 29, 1988, a unlque event
occurred for those who work In the
CrIminal Justice System, Ap-
proximately 40 judges, prosecutors,
defense attorneys, probation and
parole offlcers and alternative
placement workers from four dlffer-
ent Judiclal districts spent the
day worklng together to learn how
to develop an Alternative Sentenc-
Ing Pian (ASP). This was perhaps
the first tIme these components of
the Criminal Justice System had met
to discuss In a candid fashlon
thelr concerns when sentencling a
defendant, At the end of the day
we learned that an ASP s not about
letting someone out of jall, but
about a communlity based approach to
criminal behavlor,

We learned that In fiscal year 1988
the average dally cost to cltlizens
of the Commonwealth to house an
Inmate with the Correctlons Cablnet
s $34,67 per day or $12,654,55
annually, By 1990 the annual cost
will be $14,165.65,

Correctlons' Inmate population for
fiscal year 1988 1s 7,155 Inmates
of whlch 1,508 Inmates are housed
in county jalls pursuant to Con-
trolled Intake, By flscal vyear
1990 Correctlons projects a popula-
tlon of 8,403 Inmates,

A JOINT JUDICIAL, PROSECUTORIAL
DEFENSE AND PROBATION AND PAROLE
CONFERENCE ON ALTERNATIVE

SENTENCING

!

In drastic contrast, the average
dally cost of a probationer Is
$2,39 per day or $872,35 annually,
When comparing thls to the cost of
confining one Inmate for FY88 at
$12,654,55 (Thls does not reflect
the costs of buliding new prisons],
the cost of Incarceratlion Is enor-
mously more, The Criminal Justice
System must look at new boundarles
when sentencing,

Judge Daughd

We continue to
long periods,

lock people up for

and then when they
are released on parole and later
retfurned as violators we blame
parole. Parole has not failed,
Incarceration has failed because it
does not produce the kind of chang-
es the public expects.

Corrections is about public safety,.
But as lncarceration rates go up

TYPE OF OFFENDER
CONT, INTAKE POPULATION

OTHER (4.3X)

PROPERTY (52.7%)

Bart Lubow, Deputy Director for the
New York Dlvislon of Probation and
Correctional Alternatives, one of
five presenters that day, made the
following observations about the
Criminal Justlice System and passed
on for discusslon hls recommen-
datlons, He sald the Criminal
Justice System has an addictlon to
Incarceratlon, We have over the
last 150 years contlinued fo rely on
Incarceration as our primary sanc-
tion for criminal activity.
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VIOLENT (23.0%)

- SEX (9.5%)

DRUC (10.6%).

people do not feel more secure.
Therefore shouldn't we reconsider
what it is we are doing and think
about other approaches? Mr, Lubow
believes non-prison sentences for
certain types of offenders can be
more effective and better,  Why?
Because a defendant's specific
alternative sentence involves two
things:

1) More and different informaﬂ‘)

provided to the court upon which

(]




Q)

T e

" and 2)

TYPE OF OFFENDER

PROPERTY (31.0%)

DRUG (8.1%)

SEX (10.1X)

sentencing decislons can be made,
an Increase In the number
of optlons avallable to the court,
The judge with a more comprehenslve
report can be more objectlve when
sentencing.

I+ 1s Mr, Lubow's positlion that an
objectlve sentence has four goals:

)1 retrlbution/punishment, 2)
" deterrence - speciflc and general,

3) rehablittation, 4) Incapacltae-
+lon., Mr, Lubow then explalned how
a defendant's speclfic alternative
sentenclng plan (ASP) addresses
these four goals, '

1) Retrlbution - The Criminal

2) Deterrence - The

Justice System now has a singular
approach to punishment - INCARCERA-~
TION. Thls singular approach does
not fI+ all offenders and all
offenses, Victims know Incarcera-
tlon does not make the victIm whole
agaln, There are approaches other
than prison that can be just as
punitive or more punitive to a
specific defendant, For Instance,
communlty service, restitution,
flnes, curfew or other deprivations
of 1lberty such as house arrest,

threat of
Imprisonment has littie or no
deterrent effect to most defen-
dants, Why? Because most have
experlenced prison once already;

omg%t. POPULATION

yet they go out and repeat other
crimes., Deterrence Is based on the
middle class model, The people who
comprise the middle class have
options and are ratlonal, Most of
your publlc defender cllents have
no optlons and are not ratlonal,
But a speclfic deterrence for a
speciflc defendant can make a
d1fference,

3)° Rehablliitation - Rehabliitatlon

ts out of favor with the criminal
Justice system, 1¥ that 1s the
case then what does a judge con-
sider when sentencling? A judge
conslders what factors caused the
defendant to commit the crime the
first time, He then conslders 1f
these factors can be removed or
thelr Influence lessened, A defen-
dant's speclflc ASP can deal with
these problems on an Indlvidual
basis thereby removing or lessenlng
the Influence they have on the
defendant, Dealing wlth these
factors 1s essentlal if the uitl-
mate goal 1s not to recycle defen-
dants In the criminal justice
system,

4) Incapaclitation - Incapacitation

fs* usually the primary goal, For
the most part the types of cases
that ASPs address are defendants
Involved In crimes with a sentence
range of one to flve years, In
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these cases Incapacitation is
limited =~ 20 percent of the
sentence, A comprehensive and moni-
torable ASP incapacitates, An ASP
keeps track of the defendant for
targe amounts of time. Traditional
probation does not Incapacitate,
it does not keep track of the
defendant for -large amounts of
time.

in conclusion Mr, Lubow stated that
even with a good ASP there is no
guarantee of success. The same
risks exist as if the defendant
were placed on parole or released
by expiration of sentence from
Corrections, The criminal justice
system model requires that certain
types of risks be taken. But risks
can be reduced with an ASP that is
accountable and reasonable.

Mr. Lubow then addressed the ques~
tion of duplication of services
when you have probation officers
and pre-sentence investigations.
Yes, there will be a certain amount
of conflict but we must have alter-
native placement workers and ASPs,.
The criminal justice system s
based on the adversarial model,
Defense lawyers must be the advo-
cate at sentencing, Probation has
a different role and prosecutors
likewise,
mode! enables judges to make better
decisions.

With this background, Paul F,
{saacs, Public Advocate, explained
the Department of Public Advocacy's

Alternative Sentencing  Program
(PAASP), (See Sentencing Alterna-
t+ives in Kentucky, The Advocate,

December, 1987),

Chief Judge Martin E. Johnstone,
Joferson Circuit Bench, spoke to
the group about the pressures and
concerns facing judges when sen-
tencing defendants, He reminded us
that Kentucky has a presumption for
probation, KRS Chapter 533.010. In

This adherence to the .



I1sting what a Judge constlders when
sentencing, we learned that the
victim's Input, what 1s the commun~-
Ity attltude toward the crime, and
will probation work for thls defen-
dant, are some of the concerns
addressed In an Alternative Sen-
tenclng Plan,

Dennls Schrantz, Reglonal Dilrector
for the North Carolfina Commun 1 +y
Penalties Program, a Divisien of
the North Carolina Department of
Crime Control, +then dlrected our
ef forts In  three hypothetical
cases, The exerclses requlred each
component of the criminal Justice
system to present the case setting
out thelr sentencling concerns, A
general dlscusslon on each case
followed to develop an acceptable
ASP, The accepted ASPs addressed
the concerns of all partles Invol -
ved and provided the court with an
optlon which met all  of +the

' sentencing goals wlthout Imprison-

ment In the Correctlons Cablnet,

At the end of +the day, Dennls
Schrantz noted four concerns the
Kentucky program and other programs
natlonwide must+ address, Flrst,
the defendants chosen for the PAASP
must be truly prison bound, A good
evaluation of any program must
flrst start with the assumption
that candidates chosen for aiter-
natlve sentences were prlson bound,
Only then can the program be eval-
vated on whether or not the plans
kept the defendants out of prison,
Then, 1f they were kept out of
prison, did they stay out of
prison? An alternatlve sentencing
program does not deal with high
risk probationers, A second con-
cern s the need for a Ccooperative
relationship with probation and
parole, Third, there must be
quallty control. The plans must be
reviewed continually, The cred]-
bliity of +he program Is tled to
the quality of the plans. Fourth,

does the plan truly reflect the
community view?

The need to be selective was agaln
emphasized by Bart Lubow, Alterna-
tive placement workers must not
only choose prison bound of fenders
but submlt a quality plan 1f the
program Is to malntain '1ts credi-
bIITty. An ASP should offer judges
several optlons for each component
of the plan,

Mr. Lubow then restated an earlier
discusslon polnt that the victim's
Input should be sollclted but that
victims do not control +the sen-
tencing process,

Maicolm Young, Executive Dlrector
of The Sentencing Project, Washing-
ton, D,C, whose organization has
provided extens]ve technlcal sup-
port tfo . the PAASP remlnded all
particlipants _that change . 1s siow,
especially. changé- In the criminal
Justice system, Why? Because of
the criminal justice system's re-
sponsiblllty for public safety, But
change can occur and I}t is
necessary - necessary because of
prison overcrowdlng, rising Incar-
ceratlon costs, and high reclidivist
rates,

The conference concluded on this
note: there will| always be set-
backs 1n any program, Wlth that
sald there was a resolve to glve
the Public Advocacy Alternatlve
Sentencing Program (PAASP) with Its
timited 12 month funding an oppor-
tunity to bring about needed change
In the crimlnal Justlce system,

John T, Daughaday
Circult Court Judge
Graves County Courthouse
Maytlield, KY 42066

David €, Norat
Dlrector, Defense Services
Frankfort Offlce

(502) 564~8006




Book Review

14 JUVENILES CONDEMNED TO DEATH

Dorothy Otnow Lew!s, M,D, holds the
titles of Professor of Psychlatry
at New York Universlty School of
Medicine and Clinical Professor of
Psychlatry at the Yale Unlversity
Chitd Study Center In New Haven,
Connectlicut, Thls author enjoys a
well deserved reputation for her
pubilcatlons that highlight her
interest In adolescents and criml-
nal behavior, Her perspective In-
volves a hands-on evaluation ap-
proach comblning the skllis of a
neurologist and a psychlatrist,
This combinatlon 1s not frequently

)  found and her publlications about

the neuropsychiatric assessments of
adolescents and adults Involved In
violent behavior usually attract
Interest., In 1986, Dr, Lewis pub-

llshed an article In the American

Journal of Psychlatry about the
psychlatric, neurologlcal, and psy-
choeducational characteristics of
f1fteen Death Row Inmates In the
Unlted States, In October, 1987,
Dr. lLewls, et, al,, presented a
paper entitlied "Neuropsychlatric,
Psychoaeducational, and Famlly Char-
acterlstics of Fourteen Juvenlles
Condemned to Death In the United
States" at the 34th Meeting of the
American Academy of Child Ado-
lescent Psychiatry,

The following review Is meant to

highlight the findlngs:

?Drg‘Lew!s‘reponts,#he?qexegutlon of
-Juvenlles: in.:Amerlca.dates back Yo ..
1642 when;:a. chlld was. executed for:
(Q‘/! ‘bestlallitys..1f you include. lndlvis ~
tei. ¢ dualsticondemned as Juven]les and

i),

!

executed as young adults, tThere
have been 272 Amerlican juvenlles
executed, Unlted States law per-
mitting executlon of juvenlles is
based on English common law al-
though such executlons were halted
in Britaln In 1908, The traditlon
tn thls country Is to hold juve-
niles responsible for acts and to
punish chlldren as If they were
adults. Thls study !nvolved evalu-
atlons of fourteen boys sentenced
to death In four dlfferent states

. where statutes permit executlon of-

minors, Dlagnostic evaluation con-
sisted of psychlatric, neurolog-
lcal, psychological, neuropsycho-

loglcal, educatlonal, and electro-
ancephalographic examlinations.

FindIngs:

1) all 14 subjects suffered head
Injurles during chilidhood, 9 of
which were severe enough to re-
qulre hospltalizatlon,

2) In 9 cases, serlous neurolog-
fcal abnormalltles were docu-
mented,

3) seven of the 14 subjects were
psychotic at the tlme of evalu-
atlons and/or had been so dlag-
nosed eariler In chlldhood,

4) .only. 2 ,subjects . had 1Q scores .

«i». above 90! .y B ; Vit

st - s
Prond T B RO R T i

.- at grade. lavel and. 9. were read-

21oing et 4 f.Qr: more. yeqcst_belqyll
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only }. ‘-J.uv,en.',l....es were -,.read'nsf

William, Weitzel

their expeefed grade-fof,fheir
age.

6) twelve of the subjecfs had been
brutally, physically abused,
often by more than one family
member,

7) only 5 subjects had pre-trial
psychiatric or psychological
examinations of any kind per-
formed, These were judged to be
perfunctory,

The authors conclude that these
representative group members, cho-
sen only on basis of age, are mul-
tiply handicapped, This is pre-
sented as an Iimportant finding be-
cause diffuse (rather than focal)
central nervous system injury makes
emotional lability more likely with

associated impulsivity and diffi-
culty with control of aggressive
behavior, Drugs and alcohol de-
stabilize these individuals even

further, Eplsodic paranoid idea-
tion was the most prevaient psycho-
tic symptom and helps 7o explain
how robberies come fo involve mur-
ders,

Dr., Lewis writes that this history
of physical and sexual abuse, which
Is part of this study group's life
experlences, set up fufure violence

because ‘
i

‘fi3 abuse lnvolves mulfiple batter-

ings to fhe head of the child
wiTh consequenf brain lnjury.



2) parental violence functions as
a model for behavlor,

3) belng the reclplent of brutall-
ty engenders rage which Is of~
ten dlisplaced onto other Indl-
viduals In the chlld!s envir-
onment,

These subjects did not appreclate
the exlIstence of the vulperabii!l-
tles the authors discovered, They
would prefer to be '"bad" rather
than "slick" or "retarded,” Sub-

Jects! lawyers seldom dlscovered
this evldence and famiiles often
dldn't share what they knew about
subjects! impalirment to prevent any
fam!ly embarrassment - l.e,, Infor-
mattion about braln Injury, paranold
1deation, physical and sexual abuse
was withheld,

Dr, Lewls, ot, at,, conc}uded thelr
presentation by asking whether such
a group of adolescents should be
consldered as responsible as adults

and sentenced to death for thejs
acts, )

Or. William Weitzel

St. Joseph Offlice Park, Suite A-580
1401 Harrodsburg Road

Lexington, KY 40504

(606) 277~5419

It Or, Lewis' Ideas and perspective
interest you, & representative |ist
of some of her recent publications
is on page 54,

SURVIVING SCHIZOPHRENIA:
A FAMILY MANUAL
E. Fuller Torrey, M.D,
Harper & Row, Publlshers, Inc,
New York; $19.50

Thls 1s a book for lay readers on
schizophrenla, the most wlidespread
of alt mental 1llnesses, Thls brain
disease wlil strike i out of every
100 Americans sometime durlng thelr
I1fetime, Thus, 2 million Americans
have or will have schlzophrenla. On
any glven day, there are 600,000
people under actlve treatment for
schlzophrenla and each year another
100,000 Amerlicans are dlagnosed
with 1t for the flirst time,

In thls book, Dr, Torrey separates
myths from facts and provides In-
formation on the nature of the di-
sease, what symptoms do and do not
characterize 1+, how 1t Is dlagnos-
ed, what the prognosis Is for dlf-
ferent ages of onset and frequency
of recurrence, when hospitallzation
Is tndlcated, how to care for a
schizophrenlc patient at home, whe-
ther the patlent shouid |lve at
home, what the effects are on fam-
Tly stabliity, state laws on volun-
tary/Involuntary commltment, and
facts on compensatlon and medlcal
benefits, The book contalns appen~
dlces dellneating comm!tment laws
by state, the comparative cost of

antipsychlatric drugs used to treat
the dlsease, famlly support groups
by state, and an annotated bibllo-

graphy.

Dr, Torrey descrlibes schlzophrenics
as the lepers of the 20th century,
Our soclety stlil| believes that the
best way to deal with thls dlsease
Is to hlde 1+, There Is much lgnor-
ance and confuslon about schlzo-
phrenla, It Is a braln dlsease wlth
probably more than one cause, It s
not the same as a split personal-
Tty, but rather a splitting within

a single personallity of thought
content and his/her accompanying
emotion, The category "psychosis"

includes persons suffering from a
man!c-depressive Tliness as well as
schlzophrenla, Nor 1s schlzophrenla
Just an idlosyncratic way of think-
'ng and behaving. it Is In fact a
disease,

There Is no one symptom found ex-
clusively In all schizophrenlc pa-
tlents, Audlitory hallucinations are
very characteristic of the dlsease,
A schlzophrenlc may hear volces
Just as clearly as, or even more

" clearly than, volces of real people

-talking to him/her, The brain Is
mal functloning and slmply makes up
what 1t hears (sees, feels, smells
or tastes), A person wlth true
audltory halluclnations should be
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assumed to have schizophrenia until
proven otherwise,

Schizophrenics commonly experience

alterations of the senses, Parti-

cularly in the early stages, sensa-

tions are enhanced, For example,

background voices will become as

loud as, and sometimes |ouder than

main voices, making concenfraﬂ’)
difficult, Visual sensations cafi
also increase, Ordinary colors and
light appear fo be much too bright
and intense, making ordinary read-
tng impossible. Not only are the
senses more sharply attuned but
they see and hear everything, as
the brain does not perform its
normal function of screening out
most Incoming sights and sounds to
allow a person' to concentrate on
whatever he or she chooses, This
flooding of the senses makes it
very difficult for a schizophrenic
Yo c¢oncentrate or think clearly,
Concentrating on even as simple a
task as walking from one building
to another may become Impossible
often in later stages of schizo-
phrenia sensations are blunted, For
example, a schizophrenic will have
no feeling of pain, Among other
possible symptoms is an inability
to sort and. synthesize stimuli and
to select out appropriate r
Sponses, For example, schiz
phrenics may watch the visual




“within

.motion on TV, but few can teil you

V ‘ at 1s goling on,

Dr. Torrey describes in detall the
course of schlzophrenla, the causes
of the disease and Its treatment,
He polnts out that drugs do not
cause schlzophrenla per se, On the
contrary, a schlzophrenic may
resort to drugs to cope with some
of the symptoms of the dlsease. The
onset of the dlisease typlcally
occurs between the ages of 16 and
25, |t 1s uncommon for the dlsease
to begln after age of 30 and rare
after the age of 40, Approximately
one third of patlents recovers
10 years, another third
shows Improvement wlth medlcatlon,
and the remalnder shows no Improve-
ment. There 1s no longer any doubt
that the bralns of schizophrenlics
are structurally dlfferent and
function d!fferently, The dl!sease
sometimes runs Tn familles, On the
other hand, schlzophrenla does not

faulty chllid-rearing

g' sult from
gractices, Schizophrenla Is usually

a very treatable dlsease with the
use of drugs, Tnasmuch as symptoms
are controlled, It ls not curable
at the present time, as the causes
are not understood, Drugs are not
only the most Important treatment
tor schlzophrenla, but they work
most of the time for most of the
people with the disease if they are
used correctiy. On the other hand,
Inslght-ortented psychotherapy Is
not only useless, but probably
detrimental. Schizophrenlcs are
overwhelmed by external and In-
ternal stimull and trylng to Impose
some order on the chaos, Askling
them to probe thelr unconsclous
motivations 1s analogous to direct-
ing a2 flood Into a town already
ravaged by a tornado.

pr. Torrey severely criticlzes the
mass deinstitutionalization of
=entally 141 patlents In recent

"‘)cadés. Many of the dlscharged

schizophrenics responded poorly (1¢

at all) to drugs, had become highly
dependent om the state hospital,
had no famliy and/or had nowhere to
go, Many have ended up in abysmal
foster homes or hotels or on the
streots, There has been a general
fallure In the United States In
providing adequate (or any) after-
care psychlatric services =~ for
released schizophrenics. 1 These
persons have severe difflculties In

"finding sources of Income for food

and housing and in obtaining medi-
cal care and vocatlonal rehablll-
tation., Because of thelr symptoms
and the stigma attached to the
dlsease, schizophrenics Ilving In
the community have dlfficulty In
obtalning companlonshlip and tend to

be very lsolated, One study reports

+hat almost half have no recrea-
t+lonal activity aslde from watching
television,

it 1s possible to devise a compre-
hensive program fo meet the needs
of schizophrenlcs released from the
hospltal. Dr, Torrey describes In
detall two such  comprehenslve
programs (in Washlngton, D.C., and
Miam!, Florida) to "lllustrate that
good programs can be created for
persons with schlzophrenla and that
there can be something after the
hospltal besldes lonelliness and
cockroaches," Dr, Torrey also
devotes an entlre chapter to "what
the tamlly can do," He dlscusses
violence, sulclde, and homlclide
among schlzophrenlcs, As a group,
schizophrenlcs are nonviolent, They
are more Ilkely to be victims,
rather than assallants, They do
have a higher arrest rate, due to
recurring schizophrenic symptoms--
often resuiting from poor psychi-
atric follow-up. Schizophrenics may
do things or behave In such ways
which bring them to the attentlion
of the police, who then arrest them
to return them to the hospltal. For
example, one man smashed a store
window because he saw a dinosaur
jumping out at him, For varlous
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reasons usually associated with
their symptoms, schizophrenics have
a relatively high mortality rate
trom sulclde, acclidental death, and
medical conditions, Homiclde among
schizophrenics is rare, Usually it
is a product of paranoid delusions
- an attempt to get "them" before
"they" get him/her.

Dr. Torrey discusses In some detail
the legal and ethical dilemmas in
schizophrenia, The most common Is
deciding whether to hospitalize a
schizophrenic against his/her will,
while Dr. Torrey delineates the
arguments both for and against
involuntary hospitalization, he
does believe that in many states it
has become too difficult to in-
voluntarily hospitalize schizo-
phrenics who cannot take care of
themselves and/or pose a danger fo
others, He suggests that schizo-
phrenics judged by psychiatrists to
be Iincapable of caring for them-

selves should be Involuntarily
hospitalized for a limited period
of time - no longer than twelve
weeks - during which treatment

could be tried, After this period
of time, the patlent would have to
be released unless he/she agreed to
stay or was found by a judge and/or
jury to be genuinely dangerous to
others,

Torrey's book Is an
Informative, comprehensible, and
practical work on the causes,
nature, and treatment of schizo-
phrenia as well as the problems
faced by individuals, their fami-
lies and society In general in
dealing with this widespread mental
disease,

Overall, Dr.

Oleh R, Tustaniwsky
Assistant Public Advocate
Major Litigation Section
Frankfort Office
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