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Ann Bailey Smith does not fit the
stereotype of a public defender.
She is calm, soft-spoken, unassum-
Tng and even-tempered. She does
not come across as argumentative,
confrontational or overly aggres
sive, qualities that are often as
sociated with successful criminal
defense practice. However, her
quiet manner disguises a real tal
ent for trial work and a strong
commitment to the advocacy of her
clients’ rights.

This should come as no great sur
prise considering her background
and legal training. Ann Is a Louis
ville native who attended Portland
Christian School, Morehead College,
the University of Louisville and
its Law School where she graduated
near the top of her class and won
the Pirtle-Washer moot court compe
tition. She worked as a law clerk
for the Public Defender during law
school and was hired as a staff
attorney following graduation. She
continued to rise through the
ranks, handling virtually every
kind of case the Public Defender is
appointed to represent. Her repu
tation grew among judges, lawyers
and especially the Jefferson County
jail population, the majority of
which wanted "the lady lawyer" on
their case, it seemed. Of course,
many prosecutors had to learn the
hard way to respect Ann’s excep
tional advocacy ability. Once, a
particular prosecutor was so cer
tain of his case, which involved
multiple counts of sexual offenses
allegedly committed against child-

ren, that he suggested to several
of Ann’s colleagues that she would
be well-advised to plead her client
guilty in accordance with his re
commendation. She declined and went
to trial, winning acquittal on all
charges. Similarly, she prevailed
in numerous other cases, including
a capital case in which the charges
were dismissed after two trials
resulted in hung juries in favor of
acquittal. She also served as co-
counsel In the case of Commonwealth
v. Major Crane. Although unsuc
cessful in persuading the trial
court that a judicial finding that
the defendant’s confession is
voluntary does not preclude defense
counsel from introducing evidence
about the circumstances surrounding
procurement of the confession to
demonstrate its lack of credibil
ity, the groundwork laid at the
trial level was Instrumental in
having the U.S. Supreme Court ult?-
mately reverse the Kentucky Supreme
Court on that Issue in an unanimous
decision. Crane v* Kentucky, 106
S.Ct. 2142 1986.

In 1986, despite having worked with
him for several years, Ann never
theless married Leo Smith, elso an
Assistant PublicDefender in the
Jefferson County office. Perhaps
because her judgment was thereby
called into question, she accepted
a p,osltlon shortly thereafter with
the firm of Goldberg and Simpson.
However, after a year of cIvIl
practice, she decided to return to
the Public Defender and almost
immediately picked up where she

left off by winning a jury trial
acquittal in circuit court. Her
thorough preparation and savvy
trial skills continue to benefit
the clients she is assigned to re
present.

Ann and Leo are expecting their
first child this spring, and Ann
will be leaving the hallowed halls
of the Public Defender’s Office,
hopefully to return again. In any
event, her many accomplishments and
significant contributions to the
public defender program will not
soon be forgotten. We wish her and
her family all the best.

I,

Ann Bailey Smith
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1. What are the most
issues facing Kentucky’s
Justice system?

cr1 ti cal
crimInal

Unnecessary delay in both criminal
and civil matters.

best legal assistance In the de
fense of their position.

4. What is the most frustrating
aspect?

The most frustrating aspect remains

An Interview With
JusticeWintersheimer

2. What Is necessary for these unnecessary delay.
problems to be solved?

The Court continues to make pro
gress in reducing delay and In
creasing efficiency. The voice
actIvated video camera experimental
project has been expanded in order
to provide transcripts more quick
ly. In order to eliminate unneces
sary delays, the Court has been
strict with disciplinary sanctions
on attorneys who persist in. frivo
lous briefing as well as with
delinquent court reporters.

6, How would you characterize what
the present Supreme Court of sn-

For example, an indigent person tucky has done through Its dccl-
accused of a crime can be eligible sions in the criminal law area in

The opportunity to decide issues for free legal assistance. Legal the years since you’ve been a
and questions of law from every counsel for the accused is paid by Justice in terms of trends and
area of the legal discipline both the state. The Court is likewise directions?
civil and criminal. Cases that are maintained by the state as is the
brought before the Supreme Court of prosecutor’s office. Therefore, you Attempting to define and. identify a
Kentucky involve a great impact have two state agencies meeting "trend" infers a direction or
upon the lives of each and every under the auspices of another state agenda on the part of the Court.
person within this Commonwealth, agency to advocate a just solution Each case before the court must
It is refreshing to realize that to the allegation that a citizen of rise or fall on its own merit and
for the most part the system does this Commonwealth has committed a not be decided in accordance with
provide adequate relief for liti- crime Even more admirable is the some trend or direction.
gants In the area of criminal Commonwealth’s efforts to protect
law, the system also provides and restore the individual llber- Therefore, fair dealing on aca
defendants with an unparalleled ties of persons who are victims of by-case basis shuId be the on
opportunity to receive the very crime. "trend" followed by any Court,
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3. What Is the most enjoyable
aspect of being a Justice of the
Supreme Court of Kentucky?

5. In this year of celebrating our
Constitution and Its protections of
Individual liberties, what are you
most proud of the Kentucky Supreme
Court doing to further individual
rights of citizens accused of
crimes?

Anyone who considers in any detail
the administration of justice in
the country and in this Common
wealth, must admit there is no
greater apparatus to determine jus
tice.

S

S
This Court is the final arbiter on
issues of state law. As such it
sits at the fulcrum of the appara
tus that weighs and measures jus
tice. This alone is a Justifiable
source of pride.



and most
argument
many re-

7. How Is the practice by attorneys
before the Supreme Court of Ken
tucky?

General ly the practice by attorneys
before the Supreme Court is excel
lent. Attorneys reaching the Su
preme Court via Motion for Dis
cretionary Review have had two
previous courts in which to hone
their strategy and narrow the is
sues. Attorneys before the Court
on Criminal Matter of Right appeals.
are mostly employed by the Depart
ment of Public Advocacy and the
Attorney General, all of whom spe
cialize in criminal appeals. These
attorneys are by far the "duty ex
ports" in criminal appellate prac
tice. The Court expects,
often receives, expert
from these attorneys. In
spects they are far superior to
some civil appellate practitioners,

8. How can that practice best be
improved?

Like everything else in our profes
sion, education and experience are
the best methods. Diligent prepar
ation is self-evident, as. is less
than adequate preparation. An ab
solute essential element to suc
cessful practice before the Court
is a detailed knowledge of the
facts. I do not mean that an
attorney should necessarily include
a long factual history of the case.
However, if questioned by the
Court, a detailed knowledge of the
facts implies a precise legal arg
ument and careful preparation.

Any attorney must know the appli
cable rules of procedure and prac-
t ice.

9. Whet is the caseload of the
Kentucky Supreme Court per Justice?

*Each justice of the Kentucky Su
preme Court votes on every case and
upon every motion for discretionary

review. In addition, four associ

ate Justices are required to hear

and decide the motions pending
before the court. Service on the

Motions Panel is rotated among six
Justices with the Chief Justice
excepted. Similarly, Justices are
assigned Matter of Right appeals on
a rotation basis and a Justice’s
recommendation in the nonoral
"Matter of Right" cases must be
circulated to all members of the

Court in order that they may be
able to fully discuss the matter.

In the past year a total of 9i7
opinions and discretionary reviews
have been considered by the ful I
court. 674 discretionary reviews
have been completed. 243 opinions
wore rendered. I wrote a total of
40 opinions, 19 to be published and
2i memorandum opinions. Approx
imately 66 percent of the cases
were criminal while 34 percent were
civil.

10. How does this compare to other
Judges in the criminal Justice
system?

There is no appropriate standard by
whch the workload in the Supreme
Court can be measured against other
judges in the system because of the
col leg ial nature of the Supreme
Court. The Court of Appeals is a
court which is involved with much

greater volume but is divided Into

panels of three so that the work
load is distributed.

In the Supreme Court it is my
opinion that one of our principal
functions is as a court of last
resort. That is not entirely true
in many criminal matters because
there is frequently utilized the
parallel jurisdiction of the fede
ral court. That does not affect
the workload of our court but does
impact the time of the appellate
lawyers.

11. BesIdes deciding cases, what
does a Supreme Court Justice do?

The ful I Supreme Court must super
vise the activities of the Kentucky
Bar Association, consider all dis
ciplinary matters, develop rules of
practice which include civil and
criminal rules committees, and par
ticipate as committee members in
the continuing legal education and
continuing judicial education areas
as well as review decisions of the
ethics committee as the occasion
may require. The Chief Justice has
a extensive variety of admin
istrative duties, a few of which
are by statute or rule shared with
the court.

12. How do you see the death penal
ty cases affecting the criminal
Justice system in Kentucky: the
Judiciary, the prosecutors, the
Department of Public Advocacy,
crIminal defense lawyers?

Death penalty cases are unique
because the imposition of the pen
alty is very final. Application of
harmless error principles In death
penalty cases is almost nil. The
justices considering these cases
must careful ly review In the very
greatest detail every aspect of the
record and the briefs and oral
arguments as presented by counsel.
This involves necessarily a great
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deal of time, The same is true of

the counsel for appellants because
It is their responsibility to cover
every aspect of the trial. Conse
quently, the resources of the
Public Advocate must be very thinly
spread in other areas of their
defense posture because of the
great use of legal talent and time
and resources on the death penalty
cases. This may diminish the time
which the OPA has to devote to
other worthwhIle projects, Yet one
cannot criticize the OPA for
utilizing as much time as necessary
because not only do they insure
that every aspect of the case has
been carefully reviewed in a capi
tal matter but also they purify the
system by making sure that both
prosecutors and defense lawyers use
the very best methods in trying the
case. All of this is as it should
be in every case but it is of
monumental importance in a capital
case,

I view one of the purposes of the
DPA as improving the system of Jus
tlce by making sure that the law is
properly applied.

13. What do you see the future
holding for the criminal Justice
system in terms of death penalty
cases?

One alternative is the "long term"
sentences provided for by life
wIthout eligibilIty for parole in
25 years which may reduce the
number of death penalty cases in
the future.

14. Representing capital defendants
is the toughest calling for any
lawyer. What is the Supreme Court
of Kentucky doing to insure that no
person is sentenced to death or
dies without the very best defense
representation possible?

A person accused of a capital crime
cannot receive more expert legal

assistance than he can receive now,

thanks in large part to the Depart
ment of Public Advocacy’s Death
Penalty Task Force, It has been my
experience that DPA attorneys as
signed to try or appeal a cpital
conviction leave no stone unturned
in defense of the accused, I have
noticed, however, a reluctance on
the part of the private criminaI
defense bar to become involved In
capital cases. I am sure that this

reluctance is due to the brutal
economic realities and burdensome
time restrictions a private crim
inal defense attorney faces in
respect of a case that is likely to
last several years. I suspect that
the specter of having one’s per
formance assailed in the inevitable
collateral attack also adds to that

reluctance.

Be that as it may, those attorneys
who regularly practice In this area
are, without doubt, able to render
the best possible defense, and
these attorneys are avatlable to
the accused free of charge.

15, You are notorious for seldom
reversing a criminal conviction.
Why do you vote to reverse so few?

I have never kept individual sta
tistics as to pattern voting on any
particular question or area of the

law. I believe that the only fair
way is to approach each case on an
individual basis.

Over the past five years in crimi
nal cases an analysis of the vote
Indicates that 89 percent of the
cases were affirmed unanimously.
Less than i percent were reversed
unanimously; 5 percent were affirm
ed on split votes; 4 percent were

‘reversed on split votes. Just more
than I percent were mixed or mis-
cel laneous.

The specific reason I may vote to
affirm any particular criminal con-

viction is because the defendant
guilty and received a fair trial in
any given case based on the law and
facts in the record.

16. In how many of the cases you
have decided have you cast your
vote to reverse a criminal convic
tion?

Because of the volume of court
records Involved, I have not re
searched the last five years. In
stead, let me confine my answer to
1987. In 1987, I voted to affirm
criminal convictions 161 times and
voted to reverse five.

17. You seem to have written many
opinions reversing the Court of
Appeals when they have reversed a
criminal conviction? Why have you
been so prominent in this regard?

Cases are assigned to the Justices
by the Chief Just ice. In cas
involving a Court of Appeals reve
sal of a criminal conviction, the
case comes before the Supreme Court
on a Motion for Discretionary
Review. After briefing and argu
ment, the case is assigned to a
Justice whose vote is In the major
ity. A Justice therefore cannot
control the types of cases he is
assigned and the opinion he authors
must reflect the votes and views of
the remaining Justices in the
majority, There were approximately
29 crIminal cases coming before the
Court on discretionary review last
year. My unofficial count shows I
voted to reverse the Court of
Appeals in 20 cases. Of those 20
cases, 16 were unanimous votes to

reverse the Court of Appeals.

18. How many times have you voted
to reverse the Court of Appeals
when they have reversed a criminal
conviction?

In 1987, I voted to reverse 2
cases of the Court of Appeals. I
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wrote

seven of those reversals.

kSixteen of the reversals were
unanimous. I would like to point
out that it is my philosophy that
each dissent should be signed with
a reason given for the dissent.
Perhaps that brings my views to the
attention of the lawyers more
directly than other judges, but I
believe that is the right method of
approaching any decision of the
Court.

19. What is your biggest criticism
of the Department of Public Advo
cacy?

I have nothing but admiration for
the attorneys who forego more
lucrative fields in favor of sin
cere legal altruism, Furthermore,
without the Public Advocate, it
would be extremely difficult to
decipher many of the cases before
the Court.

. 1 will take this opportunity,
however, to repeat a criticism
originally made by a DPA trial
attorney, It was his opinion that
the Department of Public Advocacy
was the only organization that
"regularly eats its young." More
specifically, there seems to be two
tiers of attorneys; the "foot
soldier" trial attorneys and the
"commander" appellate attorneys.
This seems most readily apparent
when the appellate attorney with
the luxury of time, reflection and
additional research points out how
grievously ineffective trial coun
sel was. Actual ly, this is more of
an internal concern for the Public
Advocate, but the morale and long
term retention of competent attor
neys is in the best interest of the
Court and all concerned.

that so? Appellate courts exist in
recognition that Judges err.
Petitions for rehearings exist in
recognition that appellate courts
err, Why IS It that there are
meaningful ways to insure proper
results except in the instance when
defense lawyers fail to preserve an
issue to the satisfaction of an
appellate court?

An appellate court’s jurisdiction
is affected by finality of the case

below and preservation of the is
sue. The trial court is the arena
in which the fact finding function
must take place. It does not serve
the ends of justice to allow new

arguments to be made on appeal.

counsel erred or if his strategy

called for silence. If new argu
ments were regularly allowed on
appeal, trial counsel could remain
mute, in fact, trial counsel could
be just a warm body with a brief
case and the appellate court would
become the "super" facffinder. This
would abrogate the entire function
of the trial by Jury as we know it.

The question presupposes that an
attorney will commit reversible er
ror by failure to object, but what
if it is not an error? Couldn’t the
attorney "sandbag" a trial court by
intentionally not objecting?

At any rate, several avenues are
available for defendants. First,
the trial is the best way to insure
a proper result. Second, unpre
served errors are reviewed if mani
fest injustice would result other
wise. Third, the conviction can be
collaterally attacked by claiming
that trial counsel was ineffective.
Fourth, the contemporaneous objec
tion rule does not even apply any
longer to capital cases, and these
are to mention Just a few.

21. What Is your biggest hope for
the future in the criminal Justice
system?

I would hope that greater emphasis
could be placed on a proper balance
between the legitimate rights of
society as a whole and the specific
rights of the individuals. In the
criminal field continued effort is
needed in a vigorous testing of the
system in order to produce justice.
A proper husbanding of resources is
required to achieve the elusive
goal of justice for all.

20. Kentucky appellate courts are
notorious for seldom, If ever,
reviewing an unpreserved error, and
often for going out of their way to
find an error unpreserved. Why is

Ed Monahan
Assistant Public Advocate
Director of Training
Frankfort Office
502 564-8006

Furthermore, when an objection is
not raised at trial, an appellate
court has no way of knowing if
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DoThe Guilty GoFree?

This article was written at the
request of the Kentucky Post. It
has yet to be published in that
paper. Bob Carran has graciously
permitted The Advocate to publish
It.

When I was invited to participate
in the Kentucky Post’s discussion
of this topic, I ws initially
struck by what I considered to be
another example of the media’s ob
sessive attention to crime and the
criminal. Why, I asked, wasn’t the
title "Are We Losing Our Free
doms?", or "Is Our Gigantic Prison
Population Necessary?". However, I
am realistic end I know that put
ting people in prison sells news
papers, and politicians who public
ly call for putting more people in
prisons get elected almost a per
petual food chain, one feeding upon
the other.

The question, as I perceive it, is
does America have a disproport ion-
ately high percentage of criminals
running the streets?

Since the "Guilty Free" do not wear
scarlet letters "G.F." around their
necks, we can’t really deal in a
specific, concrete manner with
identifying their numbers, What we
can do, however, is review the
statistics and studies of reported
crime, apprehension, and incarcera
tion for America and other Western
democracies,

The United States Department of
Justice, in a series of Special

Reports released since 1986, re
ported that the United States has
consistently had a hIgher propor
tion of its population incarcerated
for criminal offenses than the
other Western democracies. Other
studies have shown that only two
countries of the industrIalized
world have a higher percentage of
their population in prison --

Russia and South Africa -- and only
one country has a higher percentage
of its population on death row --

South Africa.

The United States Department of
Justice also reports that the
average annual growth rate for the
prison population during 1925-85
was 2.8% while the residential
population of the United States
grew at a rate of only 1.2%. The
number of prisoners under the
JurIsdiction of Federal and State
correctional authorities at year-
end 1985 reached a record 503,601.
The Increase for 1985 brings total
growth in the prison population
since 1977 to more than 203,000
inmates -- an increase of 68% in
the 8 year period, Since 1980, the
number of sentenced inmates per
100,000 residents has risen by
nearly 45%, from 139 to 201 a new
record high.

The result of this tremendous
increase in Americans sent to
prison has been the stretchIng of
our prison and Jail systems to the
point of bursting at the seems. At
the end of 1985, few states had any
reserve prison capacity, Only 9

states were operating below 95% of
their highest capacity, and 3
states exceeded their highest
capacity by more than 50%. Over
all, the Justice Department reports
that state prisons are now estimat
ed to be operatIng at approximately
105% of their highest reported
capacities, Al I of this overcrowd
ing is occurring despite the fact
that since 1978 state prison sys
tems have added approximately
165,000 beds, producing an increase
in capacity of nearly two-thirds
over the 7 year period.

While the above facts show that
America is definitely doing a
bang-up Job of putting a high
percentage of its citizens in
prison, in and of themselves these
facts don’t answer the questions
raised by the Post’s topic. One
need merely assert that "Of course
we have a tremendous percent of our
people in prison and the percent is
steadily rising. We have an unlaw
ful populace that is growing in
creasingly unlawful." However,
this is not the case.

The Federal Bureau of Investigation
Uniform Crime Reports forthe

UnitedStates disclose that the
number of homicide, rape, robbery,
assault and burglary offenses
reported to the police decreased
signIficantly from 1980 through
1984. The Uniform Crime Reportsof

theCommonwealth ofKentucky also
show a significant decrease in the
total number of reported crimes for
the same period. Overall, between

e

Bob Carran
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1980 and 1984, commitments to
prison relative to crime increased
more than 2 1/2 times as fast as
commitments to population 56% vs.
18.5%.

The final conclusion is inescapable
-- America is certainly not lax
about imprisoning Americans, and
has bean consistently doing so at a
rate that far exceeds its popula-
tion increase, and despite crime
rate decreases.

Why then, is there the mispercep
tion by the public that America

doing enough to imprison
people, and what is this mispercep
tion costing us?

America has passed through a period
where its population contained an
unusual ly high percent of people in
the high crime rate age group.
During this period the crime rate
went up as it must, the popula
tion reacted to the crime rate
increase, and now, years later and
well after the problem has materi
ally passed, government and the
courts are responding.

Studies dating as far back as
1842-1844 in England and Wales, and
consistently through the present in
the United States, have always
shown that rates of crime rise
during the teenage years, then
decline after reaching a peak at
about 18 to 20. The shape or form
of the distribution/age curve in
crime has remained virtually un
changed for about 150 years.
Therefore, during the i970s the
United States was going to have an
increase in the rate of crime no
matter what we did short of start
ing a major war -- the two longest
and deepest drops in the prison
population increase occurred during
World War II and Vietnam, when a
significant proportion of our young
population was sent out of the
country.

e

Now that our population is growing

older and the disproportionate
number of teenagers has grown into
the disproportionate number of
Yuppies, Guppies and Uppies of the
mid-i98Os, we are seeing exactly
what we should expect -- a decrease
in the rate of crime, But all the
apparatus prepared in the ‘lOs to
increase imprisonment is,now final

ly in place. So what happens? We
put ourselves in the company of
Russia and South Africa.

Not only is America challenging all
other countries for supremacy in
imprisonment, but it is also exper
iencing an erosion of the rights of
its free citizens, As long as the
populace reacts, politicians will
jump on the band wagon. The result
has been a judiciary more eager to
incarcerate than ever before, and a
political body more eager to pass
laws and appoint "hanging judges"
than ever before.

The floodgates will open soon, and
when they do we will quickly reach
the 1940s pace of executions --

averaging one every other day. We
may even be able to pass South
Africa, Ironically, another spin-

‘o’ff of America’s eagerness is a
Supreme Court that can accept in
the imposition of the death penalty
a discrepancy that correlates with
race, and can accept such judicial-

-9-

ly approved racism by meret’, accep
ting that apparent disparities in
sentencing are an inevitable part
of our criminal Justice system.
Not surprisingly, this is the same
court that has eaten away vast
hunks of our Bill of Rights.

But the good news is the politi
cians have a platform issue and the
media has a quick sale. Just
yesterday another candidate called
for the creation of a task force to
run the criminal out of town -- and
received front page headlines.
However, nothing was said in the
article about addressing the prob
lems teenagers face and lead them
to crime, nor about our mental
health treatment, nor about the
truly incredible number of Saturday
Night Specials available in our
town. And no one from the media
asked.

Robert W, Carran
Public Defender Administrator
Covington, Kentucky

606 581-3346

Bob is the public defender adminis
trator for Kenton, Boone and Gal-
latin counties, and a member of the
Public Advocacy Commission. He is
also in private practice in Coving-
ton, and a member of the Kentucky
Association of Criminal Defense
Lawyers.



ProsecutorsObtain Money
To Hire Psychiatrists

In several significant cases in the
state, prosecutors have recently
obtained money to hire psychia
trists to testify for the Common
wealth in criminal prosecutions.

COMMONWEALTH V. DAVIS

On July 8, 1987, then Attorney
General David Armstrong wrote to
the Secretary of Finance and Admin
istration asking approval of a
personal services contract with Dr.
William Weitzel, a Lexington foren
sic psychiatrist. Armstrong asked
for "an emergency waiver of the
provision regarding the effective
date of the contract...."

The Attorney General represented in
that "standard contract for person-
nal services" that the contract was
between Dr. Weitzel and the Unified
Prosecutorial System in the Fayette
County case of Commonwealthv

UlyssesDavis, Ill, who was charged
with attempted murder, first degree
assault and first degree wanton
endangerment.

The contract was for a psychiatric
evaluation that would "entail a
review of all the facts, witness
statements and defendant statements
and examination of the defendant
and any psychiatric history avail
able, preparation of a report on
the findings and courtroom appear
ances."

Payment was to be at $200.00 per
hour up to a maximum of $5,000.00.

In the section of the
requiring "justification
tracting with an outside
to perform the services,"
tract stated:

Mr. Davis was evaluated at
KCPC who filed a report sup
porting a defense of Insani
ty. The Commonwealth finds
this opinion to be highly
questionable and cannot rely
on it as it would likely
result in the release of the
defendant.

The contract further stated:

Whereas, the State Agency has
concluded that either state
personnel are not available
to perform said function, or
It would not be feasible to
utilize state personnel to
perform said function,

Without explanation, Personnel Com
missioner Greenwell stated that
state personnel could not or should
not perform the requested services.

Ray Larson, Commonwealth Attorney
in Fayette County, was named in the
contract as the supervisor and
monitor of the contractor’s perfor-
man ce.

con tract
for con-
provider
the con-

S

In a September 14, 1987 letter to
the Secretary of Finance and Admin
istration, then Attorney General
Armstrong again requested approval
of a personal services contract
with Dr. Emanuel Tanay, a Detroit
psychiatrist, in the case of Com

monwealth v. DonaldHarvey in
Laurel county.

Again, the contract was between the
Detroit psychiatrist and the Uni-
fled Prosecutorial System. Again
Armstrong asked for an "emergen
waiver of the provision regarding
the effective date of the con
tract.,,,"

A

COMMONWEALTH V. HARVEY
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Psychiatric evaluation of
defendant in case Comm. vs.

DonaldHarvey for investiga
tive purposes to determine
competence to stand trial and
to determine criminal respon
sibility at time of crime,
Donald Harvey has alleged
through the defense attorney

contract that they did not consider
other providers to perform the
requested services "due to cost and
time limitations."

The Detroit psychiatrist’s fee was
to be $200.00 per hour, not to
exceed $3,000.00. Additionally, he
was to be reimbursed for "air and
ground transportation taxi and/or
.i8 cents per mile for private ve
hicle lodging, meals, tips, park
ing, rental car if required."
The fee and travel expenses were
not to exceed $4,500.00 according
to the contract,

The contract further represented:

Whereas, the State Agency has
concluded that either state
personnel are not available
to perform said function, or
it would not be feasible to
utilize state personnel to
perform said function.

The Commissioner of Personnel
indicated that the services re
quested in the contract could not
or should not be performed by state
personnel.

At no place in the contract or the
letter did Armstrong explain why

KCPC was inadequate or unable to do
the examination.

COMMONWEALTH V. JACOBS

On January 21, i988, Attorney
General Fred Cowan asked the Secre
tary of Finance for approval of a
personal services contract with Dr.
Pran Ravani, a psychiatrist former-

The monitor and supervisor
Detroit psychiatrist was
Handy, Laurel Commonwealth
ney.

WHEREAS, the State Agency has concluded that either State personnel are not available to perform
said function, or it would not be feasible to utilize State personnel to perform said function; and

of the
Thomas
Attor

In his letter, rmstrong stated:

Mr. Harvey has alleged,
through his defense attorney,
commItting multiple murders
at t4arymount Hospital in Lau
rel County, Kentucky during
1970 and 1971.

With the pending Grand Jury
and the general nature of the
case, it Is imperative that
the psychiatric evaluation
begin immediately.

to committing eight murders
at Marymount Hospital in Lau
rel County, Kentucky during
1970 and 1971.

The contract set out the Common-
weaths "justification for con
tracting with an outside provider

to perform the service":

Dr, Tanay is recognizec as an
expert in forensic psychia
trist sici and as one of the
foremost experts in the study

of serial murderers. Dr.
Tanay has done extensive work
across the United States on
related cases and has conduc
ted a similar examination of
Donald Harvey. The cost for
Or, Tanay’s services are less
than the cost to contract
with an equally qualified
expert who has no knowledge
of the Donald Harvey case.

h.e Commonwealth represented in the

The need for the t5etroit psychia
trist’s services were represented
in the contract to be:

-11-



-

Iy employed at Grauman and KCPC.
Cowan, too, requested emergency
waiver of the provision regarding
the effective date of the contract.
The contract was between the Unifi
ed Prosecutorial System and Dr.
Ravani of Louisville for the Knox
County case.

The services requested
contract were:

in the

to perform said function, or
it would not be feasible to
utilize State personnel to
perform said function;

The Justification for going to an
outside provider was:

Dr. Ravani has extensive
unique experience in
psychiatric evaluation

and
Lthe

of

Dr. Granacher, Lexington,
whose fee was higher, and was
located further from the
interview and trial sites.

Barbara Whaley of the Attorney
General’s Office was listed as the
monitor and supervisor of Dr.

work.

PROSECUTION EXPERTS IN OTHER CASES

Psychiatric evaluation of
Clawvern Jacobs, defendant in
capital murder case, Common

wealthvs. Clewvern Jacobs,
Physician to do criminal
responsibility evaluation of
defendant who is currently
being held at Kentucky Cor
rectional Psychiatric Center
in LaGrange, Kentucky.

Dr. Ravani was paid at the rate of
$150.00 per hour up to $3,450.00.
No travel expenses were to be paid.

Again, the contract represented:

WHEREAS, the State Agency has
concluded that either State
personnel are not available

The
lack

Conveniently, the Commonwealth did
not indicate why KCPC psychiatrists
lacked Ravani’s expertise. Pecul
iarly, the Commonwealth did not
indicate in the contract that the
defendant had been examined at KCPC
at their request. Perhaps they left
this out since they did not like
the opinion rendered by the KCPC
experts.

In the section of the contract for
listing of other providers consi
dered to perform the services, the
Commonwealth stated:

These 3 cases only represent those
cases where the Commonwealth ob
tained personal services contracts
to obtain the services of experts.

Charles Horton, director of the
Prosecutorial Advisory Counsel Div
ision of the Unified Prosecutorial
System, has related to The Advocate
that the Unified Prosecutorial Sys
tem has a fund of $20,000.00 per
year for prosecutors to use to hire
experts in criminal cases in dis
trict and circuit courts. In order
to obtain the money, a prosecutor
makes a request to the Unified Pro-
secutorial System for the funds and
if appropriate and there are funds
remaining, the funds are given to
the prosecutor. If the request is
for money in excess of $1,000.00
then a personal services contract
is required. Mr. Horton indicated
that the Attorney General has their
own separate funding system for
experts in appellate/federal cases
beyond what is provided through the
Unified Prosecutorlal System. At
the end of this article is a list
ing of the experts hired via money
of the Unified Prosecutorial Sys
tem, the case name, and the amount
paid to the expert for FY 1986-87
and FY 87-88 excluding personal
services contracts.

Also in prior years experts have
bean hired. For instance, in

Commonwealth v,Chaney, Indictment
No. 80-CR-2i9 and Commonwealthv.
Smith, Ind. No, 80-CR-i66 the
Pike County Commonwealth Attorney,

criminal defendants.
state prison’s personnel
such expertise.

-12-



John Runyon, hired Dr. John Gergen,

a Frankfort psychiatrist as a
prosecution expert.

In Commonwealth v. Bevins, Ind.
Nos. 82-CR-16-23 the Commonwealth
Attorney hired Dr. Gergen as his
prosecution psychiatrist.

FUNDS FOR DEFENSE EXPERTS

In the capital case of Commonwealth
v,Kordenbrock and Commonwealthv,

Simmons and many, many others, the
Commonwealth has contended quite
successfully that the defendant

should not receive funds for psy
chiatric experts or other experts
because state facilities K.C.P.C
were adequate - those same state
facilities that they represented in
their contracts were not adequate
for their purposes.

Which way is it, Commonwealth?

After all, it’s just thee freedom of
an individual accused at stake - or
the life of an accused.

The reality is that money to hire
experts in criminal cases is avail-

able to the Commonwealth virtually
at will, whereas it is rarely
available to indigent defendants
for expert assistance. This gross
ly unequal treatment of significant
resources and the
conveniently inconsistent positions
on funds for experts depending on
whether they want them or an indi
gent defendant wants them perverts
the criminal Justice system and
renders it a farce.

Edward C, Monahan
Assistant Public Advocate
502 564-8006

UNIFIED PROSECUTORIAL SYSTEM
STATE-WIDE EXPERT WITNESS USE

FY 1986-1987

Arthur T. Daus, Jr. PSC
Barrett, Curtis L., Berstein, Mark DOS
Big Stone Gap Clinic

* Colby, Thomas E,
Dickinson, MD Lewis G.
Dixie Appliance
El lis, Jenkins, Nunnel by
Flannery, Md, Anthony W.
Gergen, John A, MD
Gergen, John A. MD
Graham Smith Motoring Acc.
Granacher, Robert
Graves Gilbert Clinic
Graves Gilbert Clinic
Harpenau and Assc,
Hasting, DMD Robert L.
Hisle and Company
Johnson, Phillip PhD
Johnson, Phillip PhD
KY Medical Services
LeVay, Timothy E.
Kendriclc, Merkley
Kendrick, Merkley
Meyer, Robert PhD
Neuropsychological Systems
Orrahood, Wilson, and Clark
Pastoral Counseling
Pastoral Counseling
Pitzer, MD, Frank
Pride Engineering

vs. Samuel Hall
vs. Alice Ann Jaggers
vs. Henry C. Little
vs. Sharon Nipper
vs, Ronald Thompson
vs. Tracy R. Rowe
vs. Michael McCloud

vs. Billy Meadows
vs. John Walter Casey
vs. Darrell Showalter
vs. Michael McCloud
vs. William Phelps Cobb, Ill
vs. Patricia Posey
vs. Patricia Posey
vs. Terrica Reese
vs. Lisa Glover
vs. Abboud
vs. Donald Buckman
vs. James E. Sexton
vs. Jessica Rae Parnel I

vs, William E. Ryan, III
vs, Henry DeWayne Pruitt
vs. Samuel Hal I
vs. William Phelps Cobb Ill
vs. Clinton E. Main
vs. Crosby Dean Bright
vs. John Mitchell
vs. Ronnie Greenfield
vs. Charles Oiler

WITNESS CASE AMOUNT

Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.

[

Comm. vs.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm. vs.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm,
Comm.
Comm.

720.00
659.58
375.00
300.00
185.00
325.00
45.00

260.00
30.00
70.00

160.00
100.65
685.00
50.00
50,00

480.00
150.00
136.50
700.00
457.50
350.00
55.00
94.00
75.00

730.00
100.00
150.00
240.00
180.00
200.00
400.00
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Professional ServIces Mgmnt.
Rideout Sunoco
Schaad, Philip III
Schaad, Philip III
Schaad, Philip III
Schaad, Philip Ill
Schaad, Philip Ill
Schaad, Philip Ill
Transp. Engineering Cons.
Tucker, Daniel MD
Veitschegger, Rodney D.
Villafbor, Osias M, MD
Waldridge, Powers MD
Willard Daugherty
Total

vs. Nathan Corsi
vs. John West Shipman
vs, Robert Keys
vs, John W. Shipman
vs. Paul J. Willenbrink, III
vs. John W. Shipman
vs. Kell, Bennett
vs. Robert Kays
Thomas-Jason Cox
vs. James Scptt Dennison
vs. Jerry/CaoI Savage
vs. Danny Dixon
vs. Opal Doyle
vs. Earl Young, Jr.

UNIFIED PROSECUTORIAL SYSTEM
STATE-WIDE EXPERT WITNESS USE

FY 1987-i988

Associates in Psychology
Bluegrass West Camp Care
Bradley, Helle
Bushey, Harold
Bushey, Harold L. MD
Calico Cat Child Dev, Ctr
Chain Saw World
Daus, Arthur T., Jr. PSC
DePenning, Donna C.
Flaget Memorial Hasp.
Gates, Lynne A.
George C. Rodgers, MD
Hamilton County Coroner
Haugh, Morgan
Jarboe, Charles H.
Johnson Mathers HIth Care
Jolly, Paul N.
Kramer, Paul H.
Lifecodes Corp.
Litzenberger, Drew MD
Meyer, Robert G. PhD
Mulhern, Edward MD
Orthopedic Clinic of Berea
Pediatric Surgical Assc,
Physicians for Women
Physicians for Women
Pitzer, Frank
Sheikh, Hamid MD
Smock, William
Transportation Engineering
Tucker, Daniel M. MD
Total

Comm. vs. Anthony Herron
Comm. vs. Sam P. Hall, Ill

vs. Mel son, Crum
vs. Anthony Scott Mongum
vs. Brown, Cook, Messer
vs. Edward Hofstetter

Comm. vs.
Comm.
Comm.
Comm.
Comm.
Comm. vs.
Comm.
Comm.
Comm.
Comm. vs.
Comm. vs. Lowe
Comm. vs.
Comm. vs.
Comm.
Comm.
Comm.
Comm.
Comm.

180.00
150,00
700.00
150.00
150.00
225.00
30.00

180.00
50.00

337.50
148,75
700.00
150.00
117.00
200.00
25.87

329.70
350.00
300.00
760.00
120.00
30.00

180.00
250.00
300.00
300.00

* 200.00
798.00
780.00
775.00
85.00

9,055.85

Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
Comm.
David
Comm.
Comm.
Comm.
Comm.
Comm.

70.00
84.00 W

60.00
727.50
159.01
850.06
250.47
75.00

637.00
640.00
125.00
30.00
60.00

1 ,i50.00
13,431.27

WITNESS CASE AMOUNT

Comm.
Comm.
Comm.
Comm.
Comm.
Comm.

vs. Drumm
vs. Landreth
vs. James Johnson
vs. Kenneth R. Foley
vs. Foley
vs. Druniii

Comm. vs.
Comm.
Comm.
Comm.
Comm.

vs. Jennifer Risinger
vs. James Terrell
vs. Singler/Simpson
vs. Gregory Wilson/Brenda Humphrey

vs, Bridgett Foley
vs. Harrison Elmore
vs. Melson, Crum

vs. James Nourse
vs. John Doss
vs. James Maxfleld
vs. Baker/Michalko
vs. Christopher Borders
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West’sReview
A Review of the PublishedOpinions of the
Kentucky SupremeCourt
Kentucky Court of Appeals
United StatesSupremeCourt

Kentucky Court of
Appeals

BURGLARY - "DWELL I NG"
Shackleford v. Commonwealth

35 K.L.S. 1 at 11
January 8, 1988

On appeal of his second degree
burglary conviction Shackleford ar
gued that the evidence did not sup
port a finding that he had entered
a dwelling house. The house which
Shackbeford entered was an unoc
cupied house which had been con
demned as a result of tornado dam
age. City ordinances prohibited
anyone, including the owner, from
being in the house except between
6:00 a.m, and 6:00 p.m. KRS
511.010 defines a "dwelling" as "a
building which is usually occupied
by a person lodgingtherein." The
Court held that because the house
was abandoned it was not a "dwel
ling" at the time of the burglary.

HEARSAY
Chaney V. Commonwealth

35 K.L.S. 2 at 2
January 22, 1988

The sole evidence connecting Chaney
with the charged offense was a
fingerprint found at the crime
scene. This print was compared to
a print already on file with the
state police. The print on file
was taken in 1983 and allegedly was
Chaney’s, but neither the custodian
of the print nor the officer who
took the print could identify it as

Chaney’s from personal knowledge.
The Commonwealth, however, argued
that records indicating the print
was Chaney’s were admissible under
the business records exception to
the hearsay rule.

The Court of Appeals rejected the
argument since there

was no necessity for the introduc
tion of this hearsay. A current
print could have been taken for
comparison with the print found at
the scene. No explanation was
given for why such a print was not
obtained. There being no other
evidence to connect Chaney with the
offense, his conviction was revers-
ed,

DUI - REASONABLE GROUNDS
FOR BREATHALYZER

Owen v. Commonwealth
35 K.L.S. 2 at 4

January 22, 1988

KRS 186.565 provides that a driver
may be required to take a breatha-
lyzer test based on "reasonable
grounds to believe the person to
have been driving or In actual
physical control of a motor vehicle
in this state while under the
influence of intoxicating beverages
or other substance which may Impair
one’s driving ability." Refusal to
take the test may result in revoca
tion of the individual’s driver’s
License by the Transportation
Cabinet for up to six months.

Owen appealed from the revocation
of his license asserting that he

-15-

refused a request to take a breath-
alyzer with impunity since the
request was not based on reasonable
grounds. Owen was found in a bar
parking lot, asleep behind the
wheel of a vehicle with the motor
running and the lights on. In
Wells v, Commonwealth, Ky.App., 709
S,W.2d 847 1986 the Court held
that similar facts were insuffi
cient to support a criminal convic
tion of d.u.i. However, the Court
refused to extend the reasoning of
Wells to review of the administra
tive decision to revoke a license.
Judicial review of the decision to
revoke is limited under KRS
186.5655 to the determination
whether the Transportation Cabi
net’s action is "arbitrary or
capricious."

Kentucky Supreme
Court

RCr 9,48/VIDEOTAPE OF CHILD
WITNESS/EXCULPATORY EVIDENCE

Ballard v, Commonwealth
35 K.L.S. 1 at 17
January 21, 1988

The Court reversed Bal lard’s con
victions of multiple sexual offens
es based on error by the trial
court in excluding the testimony of
a defense witness who was present
in the courtroom during another
witness’ testimony in violation of
RCr 9.48. The trial court erred in
excluding the witness without first
conducting a hearing to assess
prejudice. See Jones v. Common
wealth, Ky., 623 S.W,2d 226 1981.

Linda K. West

e



The Court also found reversible

error In the admission into evi
dence of videotaped testimony of a
child witness pursuant to KRS
421.3502. The witness was not
sworn nor was any determination
made as to her competency before
taking her testimony. Reversal was
required under Gaines v. Common
wealth, Ky., 728 S,W.2d 525 1987.

Final by, the Court held that Bal

lard’s motion for new trial should
have been granted based on the
monweaIths failure to disclose
exculpatory evidence, The common
wealth withheld a doctor’s report
that he found no evidence of sexual
abuse,

United States
Supreme Court

BURDEN OF PROOF -

RETROACTIVITY OF
FRANCIS V. FRANKLIN

Yates v. Aiken
42 CrL 3026 January 12, 1988

Yates was convicted of murder after
a robbery to which he was an accom
plice resulted in a death, The
Jury found the mental element
required for the murder conviction
pursuant to an instruction "that
malice is implied or presumed from
the use of a deadly weapon."

Yates contended that his conviction
must be vacated under Francis v.
Franklin, 471 U.S. 307 1985. In
Francis, the U.S. Supreme Court
held that due process prohibits the
use of "evidentiary presumptions in
a jury charge that have the effect
of relieving the state of Its
burden of persuasion beyond a
reasonable doubt of every essential
element of a crime." Yates’ case
was under cob lateral review when
Francis was decided. The state
court therefore declined to apply
Francis "retroactively" to
case.

The U.S. * Supreme Court reversed, legal principles Isee
The Court held that Francis did not Montana, 442 U.S. 510 19791 t
represent a new rule but rather the new facts. Thus, retroactivity we
application of already recognized not a consideration.
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cOMPULSORY PROCESS
Taylor v. Illinois

42 CrL 3042 January 25, 1988

In this case, the Court held that a
defense witness could be precluded
from testifying as a sanction for
defense counsel’s failure to pro
vide discovery of the witness. Pur
suant to Illinois’ rules, Taylor
was required to furnish the state a
list of defense witnesses. One Wor-
mley was omitted from the list, in
cluding an amended lIst provided on
the day of trial, However, voir
dire of Wormley revealed that he
had been interviewed by defense
counsel during the week before
trial.

The Court recognized that the im
position of discovery sanctions may
violate the Compulsory Process
Clause, However, the Court held
that exclusion of a witness’ testi-, mony is a constitutionally permis
sible sanction when discovery vio
lations are "willful and motivated
by a desire to obtain a tactical
advantage." Under this standard
Wormley’s exclusion was Justified.

Justices Brennan, Marshall, and
Blackmun dissented on the grounds

CONFRONTATION
U.S. V. Owens
42 CrL 3057

February 23, 1988

In this case, the Court held that
the Confrontation Clause was not
violated by the admission of a
witness’ out-of-court Identifica
tion of the defendant where the
witness was unable, due to memory
loss, to identify the defendant at
trial or testify as to the basis
for the out-of-court identif ice-
tion, The witness was atle to
remember and testify that he had
previously Identified the defen
dant. The witness’ availability for
cross-examination met the require
ments of confrontation even though
the out-of-court identification was
hearsay. Justices Brennan and Mar
shal I dissented on the grounds that
the witness’ amnesia denied the
defendant effective cross-examina
tion.

that the availability of less

drastic sanctions, such as the
granting of a continuance to the
prosecution, render the exclusion
of otherwise admissible defense
evidence offensive to the Compul
sory Process Clause.

Ot44ENT ON FAILURE TO TESTIFY
U.S. V. Robinsoi

42 CrL 3063 February 24, 1988

At trial, defense coun
sel several times stated in closing
argument that the government had
not allowed Robinson who did not
testify to explain his side of the
story. The prosecutor then stated
in his summation that Robinson
"could have taken the stand and
explained it to you." The Jury was
subsequently instructed to draw no
adverse inference from Robinson’s
election not to testify.

The Court held that the prosecu
tor’s comment did not Infringe on
Robinson’s right to remain silent.
Defense counsel’s argument, which
implied that Robinson had not been
permitted to present his case at
trial, opened the door to the
prosecutor’s comments. Justices
Marshall and Brennan dissented.

Linda West
Appellate Branch
Frankfort Office
502 564-8006

MAfr
I,

" O&-rI.Joi 1 OpJ1 -fvIOf-!f..

Drawing by Michael t4aslln, Reprinted with Permission.
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Post-Conviction
Law and Comment

OBTAINING RECORDS FROM CORRECTIONS

In many instances, it is necessary
for the practicing criminal defense
attorney to obtain information
about their client from documents
within the control of the Correc
tIons Cabinet. The inmate file
maintained by Corrections contains
documents which record every action
taken by or against that particular
inmate. This documentation begins
with the judgment of conviction and
contInues to the time the inmate is
released from Corrections’ control.
What records Corrections will re
lease to the attorney and what we
must go through to obtain them vary
from instItution to institution and
record to record. Some records may
be obtained by asking, some with a
release from your client, and
others only through a court order.

CLOSED AND OPEN RECORDS

Although the Kentucky Open Records
Law, KRS 61.872, requires that all
state agencies provide the public
with access to state government
records, because of the confiden
tial nature of inmate records, ex
ceptions have arisen. These excep
tions have resulted in the various
procedures necessary to obtain the
many different records controlled
by Corrections. The procedure ne
cessary to obtain a specific record
depends upon the assigned access
code of the record. Each Correc
tions record has been reviewed by
the General Counsel of the Depart
ment of Justice and an access code
is assigned based upon the records

content. This access code controls
whether the record is open to the
public, open to the subject, or
closed. This procedure is intended
to control the privacy, protection,
and release of information from
inmate files.

RECORDS OPEN TO ANYONE

Records designated as open must be
given ,to anyone who requests them
and no explanation by the person
making the request is necessary.
The person making the records
request Is entitled to view the

original and make notes, or request
copies. To obtain open records, a
"Request to Inspect PublIc Record"
form must be submitted to the
person in control of the records.
Examples of open records include:

Numb., of 000i .. of S.ch d,00rn 0 lOT ,lg*r

Eocl,.,d $______________ Ch.ok 0 Mon.y O,dm 0 C..f. 0

u__s PT....

DISPOSITION

Th. f,IIowIng dip..iti.. w.. m.d. .1 U.. .bov. ,.4u..f:

1. Judgment of conviction
2. Resident Record Card

Time Sheet
3. Revocation of Parole

Hearing
4. Parole Violation Warrant,

and
5. Incident Reports Write

ups.

Lewis Kuhi

P0M 4IO.I

...* .-.,

C0TfMONw$ALTH OF KINIUCKY

$KOUEST TO INSPICT PUBUC $BC000S
PU K$5 ON. $1

REQUEST

SATE

_______________________________

0.01. 1 So.. Af_sO

I r.gu..t to l,opoct thi bOoming d,cum.nhI.I:

SN_s..
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OBTAINING THE RECORDSRECORDS OPEN TO THE PERSON

V

Records open to the subject can be
obtained by the inmate or someone
authorized by the inmate to obtain
his records, This Is accomplished
by the inmate executing an "Author
ization for Release of Information"
form. Records open to the subject
include:

i, FBI Sheet
2. Parole Progress Report
3. Furlough Application
4. Client Profile, and
5. Academic and Vocational

Test Scores.

CLOSED REcORDS

Closed records, absent a court
order, may be reviewed only by
Corrections Cabinet personnel or
other related criminal justice
agencies. This includes the State
Police, Governor’s Office, Attorney

Office, Federal Law
Enforcement Agencies and Federal
Probation and Parole Officers.

Peculiarly, this excludes the
Department of Public Advocacy, the

person who the records pertain to,
and that person’s lawyer.

The closed record category in-
Cl udes:

i. Psychological reports that
contain suggestions and
recommendations

I

2. Memoranda expressing opin
ions or recommendations

3. Documents prepared by a
probation and parole offi
cer

4. Inmate medical records,
and

5. Pro-Sentence Investigation
Report P.S.l..

The PSI has been a source of recent
litigation, in Commonwealth v.
Bush, Ky., 740 S.W.2d 943 1987
the court held that the inmate
could not obtain a copy of his

‘P%S.I., but could be ‘Ladvlsed by
the prison officIal who has custody
of the P,S.l. of the factual con
tents and conclusions therein...."
Id. at 943.
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The availability of a specific
record can be determined by con
tacting either the records officer
at the institution, the Offender
Records Office in Frankfort, or by
looking in the Corrections Policy
and Procedure Manual, Chapter 6.
The request Itself should be made
in writing to the institution
record officer or the Corrections
Cabinet Offender Records Office in
Frankfort, The records can be ob
tained from either of these 2 sour
ces since both the Records Office
in Frankfort and the institution
Records Office maintain separate
identical files for each inmate.

INACCURATE FILES

To insure that inmate files are
accurate and properly maintained,
20 inmate files are randomly re
viewed each month, If any informa
tion is found to be inaccurate a
change is made, If an inaccuracy Is
brought to Corrections attention by
the inmate and can be proven, the
file will also be corrected. Accur
acy is important because the Infor
mation contained in these files is
used by the institutions in deter
mining classifications and the pa
role board to determine parole eli
gibility. Therefore, if information
is incorrect an Inmate may wrong
ful by be denied access to certain
programs.

COSTS

The cost of obtaining copies of
these documents is minimal; 10
cents per page. But this fee is
waived If the records are requested
by another state administrative
agency.

Lewis KuhI
Assistant Public Advocate
Post-Conviction Branch, LaGrange
502 222-9441 ext. 313

COMMONWEALTH OF KENTUCKY
DEPARTMENT OF PUBLIC ADVOCACY

151 ELKEORN COURT
FRANKFORT, KENTUCRY 40601

GENERAL RELEASE AUTHORIZATION

I,

________

, th.

uod.r.Lgn.d, do hsreby ,uthoriz, Any p,c.oS, org.oj.atjon. or

io.tttuttoo to r,l,.,. toy *nd .11 r.cordo, r.port., or other

tnfor.ttion p.rt.LnLog to .. to th. D.p.rt..nt of PobLic Advococy,

151 Elkhorn Court, Frtnkfort, K.ntucky 40601.

Sub.crtbed acid .woro to b.fore ,e by

- _____________oo thL. ____d.y of

196

My Co...i..ioo Lopir..



IntheTrenches
District Court Practice

CHEAP DEFENSE of
DRUNK DRIVING CASES in

KENTUCKY
by LARRY WEBSTER

who has been drunk
and got others drunk

Editor’s Note: Larry prepared this
article as part of a lecture deli
vered at a Bar Association Meeting
in Ashland, Kentucky Tn 1985; it
has, been circulated "underground"
amongst defense lawyers, but ap
pears here for the first time in
other than photocopy form, Thanks
to Danny Rose and Steve Geurin of
the Moreheed Office for the updated
citations, The second part of this
article will appear in the next
issue.

Victims of crime probably make no
better recommenders of publ ic law
than perpetrators of crime. Yet a
legislature speckled with lawyers
yielded up that function to Mothers
Against Drunk Drivers, who were
delivered of KRS l89A.OlO, the
"slammer bill," effective July 13,
1984.

THE "NEW LAW"

The new law made the defense of DUI
cases newly necessary; the June 13,
1985 declaratIon by the Supreme
Court in Commonwealth v,Ball, Ky.,
691 S.W.2d. 207, 1985, that con
victions under the old law could be
used to enhance jail the penalty
for a conviction under the new law
made the defense of DUbs in Ken
tucky a matter of some urgency.

For two or three thousand dollars a
client can mount an impressive DUI
defense featuring a pharmacologist,
toxicologist or combination, or Mr.
Wizard will come to town and demon
strate the technical invalidity of

the Breathalyzer. Most of our
clients cannot afford such a de
fense and, in some areas, such an
overblown effort against the local
county attorney will become the
kind of battle that you want to
avoid to win a DUI case. And the
bottom line is that under the new
law you either win or lose. There
is not much of a draw possible.

This article will attempt to demon
strate a typical sort of defense of
a DUI case on a more realistic
scale; you, the client, the partic
ular policeman involved and your
usual lay witnesses.

YOU GET THE CALL

You get the call from the county
jail. Your thick-tongued friend
has Just been brought in by Officer
Smiley of the KSP and wants two
things. He wants to know whether
or not to take the Breathalyzer
test and he wants you to get him
out of jail.

SHOULD YOUR CLIENT
TAKE THE TEST?

You should try to get him to make

some sort of preliminary assessment
of whether or not he is in fact
drunk,. If his problem comes from a
non-alcoholic substance which has
been ingested and you can get him
to let you know this without blurt
ing it out to the deputy Jailer and
the cop who is listening close,
then take the test.

If he is zonked and you can soon
tell it, find out if the officer
has other evidence that he was
drunk other than the breath test,
For instance, did he do field
sobriety tests? Is there another
officer or potential witnesses for
the Commonwealth? If there is no
other proof of drunkenness than the
breath test, then the next question
is whether or not to supply, by the
test, the other side’s case. Here
are the keys: KRS 186.565 revokes
for six months the license of one
refusing to submit to a chemical
test of blood, breath, urine, or
saliva. This comes after an admin
istrative hearing, but it usually
comes. The first time the officer.
merely requests that the subject
submit to the test; if the subject
refuses, the officer shab.l warn the
person of the effect of his refusal
to submit to the test. Mere fail
ure of the subJect to reply is not
refusal. Commonwealth v Hanson,
Ky., 484 S.W.2d. 865, 1972.
Unfortunately, theclient refusal
to submit to blood analysis may be
used in evidence against him on a
charge of DUI. Commonwealthv.
Hager, Ky., 702 S.W.2d 431 1986.

The question becomes: at what point
is it easier on a person to refuse
the test than to take it and prove
himself a hopeless .25%? If this
will be his first conviction, he
should take the test, His boss of
license will be less from a convic
tion than an administrative revoca
tion. If this Is his second or

-I
Larry Webster
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-ore conviction, he should take the
test unless it is likely to show
him to be so rip-roaring drunk that
he is considered beyond the toler
ance of a Jury or the plentiful,
yet not total, unreliability of the
Breathalyzer.

If it is immediately apparpnt that
your defense will be non-chemical,
that is, your client was in fact
not operating a vehicle, though
admittedly drunk, then take the
test.

A defendant neither has the right

to consult counsel before deciding
whether or not to submit to a
Breathalyzer test, Elkin v,Common
wealth, Ky,App., 646 S.W.2d 45,
1982, nor does he have the rlght
to have a lawyer present during the
taking of breath or blood samples,

Newmanv.Hacker Ky., 530 S.W.2d
376 1975, since such stages of a
proceeding are not critical stages
for purposes of Sixth Amendment
right to counsel. You can present
some good constitutional arguments
if the officer has refused to
permit your clIent to call you
until after the test. RCr, 2.14
says that a person arrested and In
jail shall have the right to make
immediate communications for the
purposes of securing the services
of an attorney. At the least, you
can argue that the denial of the
right to counsel is a defense to
the administrative proceeding to
suspend an operator’s license, but
see Nyf lot v* MinnesotaCommission

erof PublicSafety, _U.S._,
106 S,Ct. 586, 88 L.Ed. 2d 567
1985.

WHEN WILL YOUR CLIENT
GET OUT OF JAIL?

e

If the B,A. reads about .15% KRS
l89A.IlO requires that he be kept
in custody at least four hours. If
he passes the test, many jailers
will still hold him as a matter of coming.

policy. You should make sure that

the pretrIal release officer will
Interview your client soon, before
calling the Judge in the middle of
the night.

If your defense is going to be that
your client’s driving ability was

not impaired by anything, as op
posed to the technical aspects of
whether or not he was operating a

vehicle, then you should first

Identify all people who are able to

verify your client’s remarkable

sobriety at or near the time of the

arrest. Speak to the turnkey, the

nighttime jail loafers, and to the

other people at the party. It is

important to identify the last time

your client had a drink before his

arrest, and natural by to know how
much little he consumed at the
party. You need to decide whether

to attack the Breathalyzer with

experts, or to wing it alone.

If your client is facing his second
offense within a five-year period,

he faces $350 to $500, no less than
7 days in jail, and the possibility
of community labor road gang for
10 days to 6 months. You must act
to set aside the prior convictions,
or to otherwise head off what is

PRETR I AL MOTIONS

First file a discovery motion under
RCr. 7.24 and when the Commonwealth

send you a copy of the
earlier convictions, lay low. If
your later suppression motions
fail, you can object at trial to
the admission of earlier conviction
documents on the basis that they
were not provided in discovery.
You can further argue that punish
ment cannot be enhanced without
specific notice to the defendant.

Frost v.State, In., 330 S.W.2d 303
1959.

Do not ask for anything in discov
ery which will cause the sheriff to
go clean up and tune up the Breath-
alyzer. Instead, get yourself a
copy of a good DUI seminar booklet
such as "Defending the Drunk Driv
ing Charge in Kentucky" sold by
Professional Education Systems,
Inc., P.O. Box 1208, 3410 Sky Park
Blvd., Eau Claire, Wisconsin 54701
715-836-9700. In it, you will
find technical articles which
catalog the medical and engineering
uncertainties which plague Breatha
lyzers. Select and underline a few
key points and mail the article to
the police officer with a nice
letter saying that since you expect
he will be testifying in behalf of
a Breathalyzer, you want to
unduly surprise him when you cross-
examine him on the deficiencies in
the machine. You may end up with
his surprising cooperation and get
some admissions on key points.
Tell him before trial what you want
him to answer about the machine and
supply him the answers, That is a
cheap way of getting before a jury
some new Information about B.A,’s.
If you can, turn the trial away
from a contest between two witnes
ses, one of whom is a police
person, into a contest between your
"good old boy" and the machine
their "good old boy" cannot con
trol. If you turn the trial into a
contest between your client and the
police person, hello road gang.

PLANNING A STRATEGY
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Find out what kind of Breathalyzer
machine you use. Most everybody
uses the Breathalyzer Model 2000,
but there are others.

ATTACKING THE EARLIER CONVICTIONS

Bear in mind: the Commonwealth need
only prove the prior convictions.
The prosecutor need not prove both
the fact of conviction and that the
previous conviction was obtained
by constitutionally permissible
means. The burden of demonstrating
the constitutional invalidity of
prior convictions is squarely on
the shoulders of the defense and
must be done pretrial, with veri
fied allegations of fact. Common

wealthv,Gadd, Ky., 665 S.W.2d 915
1984 holds that a challenge to a
prior conviction should be made and
decided before the trial.

How can you do it? The decision of
the United States Court in Burgett

v.Texas, 389 U.S. 109, 88 S.Ct.
258, 10 L.Ed, 2d 319 1967, clear

ly provides that where a previous
conviction is an element of the
offense charged, the fact of con
viction is not conclusive and pre
vious conviction is subject to cha
llenge as to constitutional vali
dity at the trial of the new of
fense.

What do you chal lenge as being
constitutionally infirm about the
earlier convictions? Boykin v,
Alabama, 395 U.S. U.S. 238, 89
S.Ct. 1709, 23 L.Ed. 2d 274 1969
and Baldasar v.Illinois, 446 U.S.
222, 64 L.Ed. 2d 169, 100 S.Ct.
1585 1980, held that you can’t
use a prior conviction for enhance
ment of a present penalty unless
the court record in Kentucky the
case envelope and docket sheet
clearly shows that the defendant
was represented by counsel or
waived same after advice as to his
right to counsel even if he could
not have afforded one. Sizemore v.

District Court, 735 F,2d 204, 6th
Cir, 1984 applies Boykin protec
tions to the offense of DUb.
kin requires that the record must
establish the voluntariness of a
guilty plea and that it was entered
knowingly and intelligently.

If the docket of the earlier case
shows a lawyer, there is arebut-
tab be presumption that the proceed
ings were regular. If the record
shows any indication of the relia
bility of a plea, but doesn’t show
all that Boykin requires, then
Kentucky has taken the position
that a subsequent evidentiary
hearing could be held on the issue
of the voluntariness of the plea or
waiver of counsel, If the record
is silent, then a new trial is the
proper recourse assuming here a
challenge being made directly to
the action which was infirm.

Ratliff v. Commonwealth, Ky.App.,
719 S.W.2d. 445 1981 applies the
above principles to Kentucky DUI
law, and contains a good discussion
of the procedural hoops.

If the court record on the prior
convictions shows no indication of
compliance with the BoykIn rights,
then you should file a pretrial
motion to suppress evidence of
prior convictions and it would
appear that no verification of
facts is necessary. If there are
indications of compliance, your
proof must show those things that
make the earlier plea or conviction
invalid, such as lack of counsel.

You can also file motions in the
earlier case itself. You can file
a CR 60,02 motion in the court of
the first conviction, CR 60.02 is

ma.d? applicable to criminal cases
by RCr, 13.04; the grounds are
varied and challenging, such as
newly discovered evidence, which
might permit new proof as to old
breath testing machines. Under

Gross v. Commonwealth, Ky., 648
S.W,2d 953 1983, CR 60.02 is for4P
relief that is not available by
direct appeal and not available
under RCr, 11.42 designed for
prisoners. To get an evidentiary
hearing, the movant must demon
strate and affirmatively allege
facts which, if true, would justify
vacating the judgment, and must
further allege the special circum
stance that justify CR 60.02 re
lief.

Remember, these issues are becoming
increasingly important because KRS
l89A.090 enhances a "third-time no
op. following DUI suspension" to a
felony charge, and a felony convic
tion on this count raises a specter
of a future PFO charge. Bizarre as
it may seem, at least one defendant
in Kentucky now faces an enhanced
sentence under PFO I on this charge

Commonwealth v. Skaggs, Rowan
Circuit Court, Indictment Number
87-CR-046.

ARE ROADBLOCKS LEGAL?

Only if indiscreet. In Delaware v.
Prous, 440 U.S. 648, 99 S.Ct.
1391, 59 L.Ed. 660 1979 the
United States Supreme Court ruled
that as long as officers did not
exercise "discretion" that a road
block would be legal. When all
vehicles are stopped, the roadblock
is clearly constitutional, Kinsbow

v,Commonwealth, Ky.APP., 660
S.W.2d 677 1983. Look for situa
tions in which the police person
makes up his mind whom to stop.
Also throw motorist inconvenience,
danger from bad lighting, danger to

and from approaching motorists, and

all such at them.

Larry Webster
Attorney at Law
P.O. Draw 712
Pikeville, KY 41501
606 437-4029

-22’-



6th Circuit Highlights

Cooper v, Sowders

While errors in the application of
state law, especially rulings
regarding the admission or exclu
sion of evidence, are usual ly not
to be questioned in a federal
habeas corpus proceeding, the Sixth
Circuit Court of Appeals recently
reversed a case where the cumula
tive effect of such errors resulted
in a denial of fundamental fair
ness. Cooper v. Sowders, F.2d
-, 17 SCR 3, 13 January 21,
1988.

The Court found that the admission
of a police officer’s opinion-
testimony was fundamentally unfair
because it had a direct influence
on the Jurys consideration of
Cooper’s guilt or innocence. The
officer was permitted to testify

that in his opinion all of the
evidence pointed to Cooper as
perpetrator of the crime and such
evidence as there was against other
suspects was insufficient to justi
fy their arrest. This opinion
improperly suggested to the Jury
the guilt of Cooper and the inno
cence of other suspects. The Court
also found the trial Judge’s com
ments to the jury concerning the
competency of this ffices opin
ion and his description of the
ffers opinion as "expert" to be
clearly impermissible and highly
prejudicial.

Finally, the Court ruled that
Cooper was denied a fair trial when
the trial court allowed a police
informant to bolster his credibili
ty by answering questions concern
ing his testimony and his "relia-

bllity" in other cases. The Sixth
Circuit rejected the Kentucky
Supreme Court’s and the district
court’s conclusion that this error
was non-prejudicial in view of the
other evidence of guilt. The Court
found this to be a close case in
which much of the evidence appeared
to be questionable.

The Sixth Circuit concluded that
when considered cumulatively, these
errors produced a trial setting
that was fundamental ly unfair.

DONNA BOYCE
Assistant Public Advocate
Major Litigation Section
Frankfort, Kentucky 40601
502 564-8006
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Man to be retried in 1981 slaying
Herald-Leader stall report

A Lexington man whose mur
der conviction in the 1981 stabbing
of a Lexington cabdriverwas over
turned will be retried, a Fayette
County prosecutorsaid yesterday.

prison after being convictedof the
murder Nov. 11, 1981, of Amon
Joseph.A driver for Holiday Cab,
Josephwas stabbed to death on
Della Drive by a passengerhe had
picked up momentsearlier at the
Hyatt RegencyHotel.

JosephCooper, 31, on Friday Cooper appealedon the ground
asked FayetteCircuit Court Judge that he hadnot receiveda fair trial.
L.T. Grant to release him from In January,after two other courts
prison on his own recognizanc.’had upheld the conviction, a three-
Grant denied the request. judge panel of the 6th U.S. Circuit

Cooperwas sentencedto life in Court of Appealsoverturnedit.

The federal appealscourt said
the statehadto retry Cooperwithin
90 days or releasehim. Assistant
FayetteCommonwealth’sAttorney
Mike Malone said yesterday that
everyeffort would be madeto retry
Cooper before the deadline.

Malone said three witnesses
were crucial for the trial. "Two of
those, we know where they are,"
Malone told Grant. "The third, I
think we can find."
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Plain View
Searchand SeizureLaw and Comment

The shakedown. The mail search.
Body cavity searches of visitors.
Contraband found in the middle of
Oreo cookies. Pat-downs during a
home Inspection by a parole offi
cer, These words are common par
lance to the criminal defense
lawyer. To the Corrections expert,
they represent necessary tools in
the effort to maintain secure in

stitutions. To many men and women
convicted of crimes, however, they
represent the extent to which their
very privacy has been invaded and
virtually obliterated.

Does the 4th Amendment and Section
10 apply to people once they have
been convicted of crimes? Or does
a criminal conviction mean that so
long as a person is either incar
cerated or even on probation or
parole, they have no 4th Amendment
rights?

Federal law is virtually all there

is on the privacy rights of inmates
and parolees. No Kentucky case law

could be found In this area, other
than one recent parolee search

case, That does not mean, however,
that practitioners should press

only 4th Amendment claims, indeed,
because the law in this area is so

bad, Section 10 should be used at
every opportunity.

Historically, the 4th Amendment has

rarely been applied to Jails and
prisons, with Courts taking a
"hands-off" attitude. Lanza v.New
York, 370 U.S. 139, 82 S.Ct. 1218,
8 L.Ed. 384 1962 expresses the

most common view of the courts: "it
is obvious that a Jail shares none

of the attributes of privacy of a

home, an automobile, an officer, or

a hotel room. In prison, official
surveillance has traditionally been
the order of the day." 8
L.Ed. 384 at 388.

Yet, for a time following Lanza,

there were some Courts that recog
nized the rights of privacy of

prisoners. "There is no iron cur
tain drawn between the Constitution

and the prisons of this country."

Wolff v. McDonelI, 418, U.S. 539, 94

S.Ct. 2963, 41 L.Ed.2d 935 1974.
Wolff signified to many that the

hands-off approach would no longer

keep jails and prisons off limits

to the demands of the 4th Amend

ment. Courts began to hold that

inmates did have at least a limited

expectation of privacy even though

they were incarcerated. See, for

example, Bonner v. Coughlin, 517

F.2d 1311 7th Cir. 1975.

However, the promise of Wolff has

never been realized. Instead, in
case after case over the past

decade, the Court gives all indica
tions of returning to the hands-off

approach of by-gone days. In Bell

v. WolfIsh, 441 U.S. 520, 99 S.Ct.

1861, 60 L.Ed.2d 447 1979, the
Court held that room searches and
body cavity searches of pretrial

deta1nes was reasonable. The

Court implied that a pretrial
detainee may have no rights under

the 4th Amendment, "lilt may well

be argued that a person confined in

a detention facility has no rea
sonable expectation of privacy with
respect to his room or cell and
that therefore the 4th Amendment
provides no protection for such a
person." Id., 60 L,Ed.2d at 480.
Body cavity searches of pretrial
detainees "gives us the most
pause," Id. but were nevertheless
termed reasonable. Such searches,
on the other hand, shocked the con
science of Justice Marshall in dis
sent.

In 1984, the Court reaffirmed Bell
v. Wolfish, supra, this time hold-
ing that pretrial detainees have no
right to observe shakedown searches

of their cells by guards. Block v.

Rutherford, 468 U.S. 576, 104 S.Ct.

3227, 82 L.Ed.2d 438 1984.

It was not until Hudson v, Palmer,

468 U.S. 517, 104 S.Ct. 3194, 82

L.Ed.2d 393 1984, that the Court

fully evaluated the 4th Amendment
rights of inmates and detainees.
There, the Court, in the context of

a civil rights suit, in essence-
held that inmates have no 4th

Amendment privacy or possessory
rights. In an opinion by Chief
Justice Burger, joined by four ot

hers, the Court held that "society
Is not prepared to recognize as

legitimate any subjective expec
tation of privacy that a prisoner
might have in his prison cell and

that, accordingly, the 4th Amend-

mont proscription against unreason-
able searches does not apply within
the confines of the prison cell."

Id. 82 L.Ed.2d at 403. Despite
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articulating a balancing between
the interests of the inmates and
prison, the Court establishes a
bright line rule favoring prison
administrators, "lIlt would be
literally impossible to accomplish
the prison objectives identified
above if inmates retained a right
to privacy In their cells." Id,

The key to understanding Hudson is
that the case was before the Court
on the pleadings. The inmate was
alleging searches and seizures con
ducted in order to harass. The
Court assumed that the searches
involved were conducted for the
purpose of harassment. Such haras
sment searches in a prison context
comported at least with the 4th
Amendment. In concurrence, Justice

wrote that because "the
exigencies of prison life authorize
officials indefinitely to dispos
sess inmates of their possessions
without specific reason, losses
that occur while the property is in
official custody are simply not
redressable by 4th Amendment liti
gation." ld. at 411. Emphasis
Added

Justice Stevens authored the four-
Justice dissent. He went to the
heart of the majority opinion when
he noted that according to the
majority, "no matter how malicious,
destructive, or arbitrary a cell
search may be, it cannot constitute

an unreasonable invasion of any
privacy or possessory interest so
ciety is prepared to recognize as
reasonable." Id. at 413. The dis

sent would have carved out a "resi
duum of privacy" whereby inmates’
cells could contain small posses
sions, such as pictures or letters,
outside the arbitrary reaches of
the administration, These! posses
sions, Stevens notes, "may ‘mark the
difference between slavery and hu
manity" in the context of a prison.
Stevens also predicts the self
defeating nature of the Court’s
rule. "Sociologists recognize that
prisoners deprived of any sense of
individuality devalue themselves to
others and therefore are more prone
to violence towards themselves or
others." Id. at 420.

Criticism of the Court’s "bright-
line" rule in Hudson v. Palmer,
supra, has been strong. Some
commentators have criticized the
Court for engaging in a balancing
test with one thumb firmly planted
on the side of the executive
branch. "Hf there is any prison
security interest in conducting the
search, then the search is reason
able, The result is a low standard
of review." 56 Cincinnati Law

Review 740 1987. That same
commentator called for the use of
some standard of review of at least
the most egregious of searches,
such as the body cavity search.

There, f any other reasonable
alternatives to such searches
exist, such as using metal detso-
tors, then the more intrusive
search would not be allowed.

A second criticism of the decision
has been that Hudson v. Palmer, in
establishing a bright line rule,
"rejected the clear consensus among
the courts of appeals that the 4th
amendment provides some limited
protection against search of prison
cells." 98 Harvard Law Review 151
1984.

Most of the criticism of Hudson v.
Palmer has been that it has reduced
the dignity of all persons incar
cerated. Borrowing from 5tven5

dissent, one critic noted that the
decision would "undercut any con
structIve value that our prisons
may have, for ‘lilt is anomalous to
provide a prisoner with rehabilita
tive programs and services in an
effort to build self-respect, while
simultaneously subjecting him to
unjustified and degrading searches
and seizures." 3 Rutgers Law
Review 287 1986. Another states
that the net effect of the opinion
is "to destroy any remnant of
dignity that the individaI prison
er might hope to retain." 32
Houston Law Review 1065 1985.
One critic wondered whether prison
ers had been removed from "the
people" within the context of the

-25-



4th Amendment. 38 Rutgers Law
Review at 287.

Taking the 4th Amendment out our
prisons and jails is chilling
enough, particularly in the context
of the abusive or harassment
search. Even more disturbing is
the implication for further devel
opment of 4th Amendment law.
"Hudson is significant not as a
prisoner’s rights case, but as an
articulation of an important 4th
Amendment principle of broad appli
cability: namely, that the 4th
Amendment does not apply whenever
it would be ‘literally impossible’
to reconcile individual privacy
with legitimate governmental objec-
tives." Id. at 338.

It is clear, then, following Hudson
v, Palmer, that inmates in our
jails and prisons have little or no
rights under the 4th Amendment
while they are incarcerated. Egre-
gious searches may not be redress
ed, other than perhaps in state
court. More significant perhaps
for the defense lawyer is that
evidence recovered from such sear
ches leading to additional charges
will usually be admissible during
later administrative or criminal
proceed i ngs.

Another large segment of the inmate
population are those who have been
released from jail or prison under
probation and parole, and are under
supervision by a probation or
parole officer. Their rights to be
free from unreasonable search and
seizure have taken a paral lel
course over the past 25 years.

Traditionally, courts took a
hands-off approach to persons
searched by their parole or proba
tion officer, Persons on probation
or parole have been viewed as being
constructively still under custody,
and thus without any privacy
rights. Others viewed probation or

parole as an act of grace; under

this theory, a parolee had no room
to gripe if unreasonably searched
because he had no right to be free
in the first place. Still other
courts focused on the parolee’s
having waived all rights as a
condition precedent of probation or
parole.

In the mid-i970s, as indicated
above, the Courts appeared to be
prepared to liberalize the rights
of prisoners and parolees. - The
theories above justifying a lesser
treatment of parolees were discred
ited in Morrissey V. Brewer, 408
U.S. 471, 92 S.Ct. 2593, 33 L.Ed.2d
484 1972. "Although the parolee
is often formal ly described as
being ‘in custody’ the argument
cannot even be made here that

summary treatment is necessary as
it may be with respect to control
ling a large group of potentially
disruptive prisoners in actual
custody." In response, some Courts
required warrants prior to parole
officers being allowed to search
parolees homes and persons, United
States v. Bradley, 571 F.2d 787
4th Cir, i978, although under a
less vigorous standard. The gover
nment’s interest was viewed there
as only’"diminishing the vigorous
ness of the standard of cause which
the parole officer must satisfy to
obtain a warrant, not of removing
the judicial protection which the

warrant requirement interposes
between the parole officer and theI1
search." Id. at 790. Other courts
have adopted a similar reasonable
ness level of suspicion while
eliminating the requirement for a
warrant, United States v, Scott,
678 F.2d 32 5th Cir. 1982.

This past summer, the Court addres
sed the parolee search question in
Griffin v. Wisconsin, 483 U.S._,
107 S.Ct. 3164, 97 L.Ed.2d 709
1987. The Court did not go as far
as the Hudson Court had thereby
recognizing the difference between
prisoners and parolees. On the
other hand, the Court recognizes
that persons on probation and par
ole are different from ordinary
citizens and that because of that,
the warrant requirement with the
attendant probable cause standard
would not be used in parolee
searches.

Instead, the Court held that Paro_
lees and probationers could be
searched without a warrant so long
as such searches were conducted
pursuant to a written state search
policy under a reasonableness stan
dard. The Court analyzed these
searches under the burgeoning cate
gory of "special needs" searches
such as schools and government of
fices.

The dissenters were splintered.
Justice Blackman and Marshall would
have required searches to be done
with a warrant using a standard
less than probable cause. Justice
Brennan joined the other two in
chiding the majority for pretending
that parolee searches were of as
sistance to the parolee. "If any
thing the power to decide to search
will prove a barrier to establish-
hing any degree of trust between
agent and Id. at 726.

The Court has spoken definitivelti
on these areas of prisoner and
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parolee searches. Counsel should
be aware of the bright line rule
established in Hudson v, Palmer,
and further aware of the Griffin v.
Wisconsin holding. Counsel should
not, however, assume there Is
nothing to be done when confronted
with an inmate or parolee search.

Counsel should look to Kentucky law
to take cases out of Palmer and
Griffin. Section 10 is unique, and
has often In the past provided
greater protections than the 4th
Amendment. Further, there are at
present at least no written poli
cies governing parolee searches,
and thus arguably Griffin at least
is inapplicable.

Commonwealth v. Elliott, Ky. App.,
714 S.W.2d 494 1986, a parolee
search case, was analyzed from a
traditional 4th Amendment/Section
10 basis, No special parolee
search rules were allowed, Indeed,
Griffin is not even cited. Thus,
counsel should always look to
Kentucky law first.

Counsel should be aware that there
are written policies and procedures
governing prison searches, Correc
tions Policy No. 9.8, promulgated
June 1, 1986, among other things,
establishes that all ".Inrnate areas

are subject to a search at any
time," and that all "inmates are
subject to searches by any officer
at any time," Strip searches are
authorized upon "reasonable suspi
cion that the inmate to be strip
searched is carrying contraband."
Body cavity searches can only be
conducted "when there is reason
able, specific and articulateable
suspicion that the inmate is carry
ing contraband in the cavity."
"Repeated searches" of inmates or
their cells "as a method of haras
sing the particular irwate" are
prohibited. Pat-down and frisk
searches may be conducted at almost
any time. Counsel with a prison or

jail search should seek to obtain
copies of the applicable rule.

Secondly, counsel should watch for
any search involving egregious or
harassing behavior on the part of
guards or parole officers. While
Palmer seems to take the Court out
of prison and Jail searches, it is
at the point where the institution
is most oppressive that Palmer is
most vulnerable. See Bonity V.

Fair, 804 F,2d 164 1st Cir, 1986.
In this context, the 8th Amendment
cruel and unusual punishment clause
should be used to fight the most
oppressive of prison and jail
searches.

Counsel should also be alert to any
search which singles out a particu
lar inmate, where regular proce
dures or randomness are abandoned.
Further, Professor LaFave calls
for a substantial showing of neces
sity for any search which involves
a bodily intrusion or stripping.

If the parolee search is conducted
with no grounds of suspicion,
counsel should look past whether it
was done according to written
parole conditions, United States
v. Johnson, 722 F.2d 525 9th Cir.
1983. Further, if it is clear the
parole officer is no more than a
stalking horse for the police who
report or direct the search. Smith
v. y, 419 F.2d 160 9th Cir,

1969, then the search again is
vulnerable to attack.

Counsel should further try to use
the model criminal justice stand
ards for searches of inmates and
parolees, For example, those stan
dards in th,e context of inmate
searches would require for more
than that contained in Palmer.
These standards are listed- in 14

Amer.Crim. L. Rev. 377 1977, and
in LeFave, Search and Seizure: A
Treatise on the 4th Amendment.
i987. Also, don’t overlook using

other grounds to challenge the
seizure of material, for instance,
the attorney-client privilege.

Above all, defense attorneys need
to adopt a "hands-on" policy to
wards prison and parolee searches.
Some of the greatest Invasions of
privacy can occur in the context of
these searches. Much evidence can
be obtained which can be extremely
harmful to our clients. All this
calls for us to handle these
searches much as we do other search
cases, and use existing law and our
imaginations to try and limit the
power of the state to invade our
client’s privacy.

The Short View

1 Update on the attack on the
exclusionary rule. A majority of
the Supreme Court has supported, if
not the abolition, a significant
diminution of the exclusionary
rule. That majority has decried
the exclusion of evidence as too
harsh a sanction for the errors of
police and magistrate. The irony
of this has been pointed out by
Justice Brennan in his dissent to
Taylor v, Illinois, 42 Cr,L. 3042
1/25/88. There, thf Court held
that excluding defense prof erred
evidence was a proper sanction for
a lawyer’s failure to comply with
discovery rules. Justice Brennan
noted that "lilt seems particularly
ironic that the Court should ap
prove the exclusion of evidence in
this case at a time when several of
its members have expressed serious
misgivings about the evidentiary
costs of exclusionary rules in
other contexts, Surely the deter
rence of constitutional violations
cannot be less important than the
deterrence of discovery violations.
Nor can it be said that the eviden-
tiary costs are more significant
when they are imposed on the prose
cution. For that would turn on itsI -27-



head what Justice Harlan termed the
‘fundamental value determination of
our society that it is far worse to
convict an innocent man than to let
a guilty man go free.’" Id. at
3052.

2 Ramirez V. Webb, 835 F.2d 1153
1987. Here, INS agents searched
pursuant to a warrant for aliens in
a barn owned by the plaintiffs.
The district court ruled for the
plaintiffs in a Bivens action for
damages, saying the INS agents
should have been aware the warrant
was insufficiently particular in
describing the place and the per
sons to be searched. The 6th
Circuit reversed saying there was
probable cause to search the entire
barn and not just that portion of
the barn where aliens were living.
The Court further held the INS did
not have to be specific about the
persons to be searched, because o
the special needs of the INS;

Ch1meI v. California, 395 U.S. 752
1969. This case represents a
cannon sense limitation on the
fiction represented by Belton

5 Zierman v, Coeànonwealth, Va.,
364 S,E.2d 708 1988. Where the
police learn the Identify of a de
fendant following an illegal ar
rest, leading to other charges, the
identity must be suppressed as
fruit of the poisonous tree;

6 Mitchell v. State, Ark., 742
S.W.2d 895 i988. An anonymous
person called the police and told
them that a body could be found in
a house. The police, unable to find
the house, went to a similarly
named street. Despite a neighbor
telling them nothing unusual had
occurred, the police entered the
house without a warrant, finding
the defendant and a body. Because

of the anonymity of the caller and
the non-existence of the address
given by the caller, there was no
probable cause. Thus, evidence
covered as a result of the II legal
entry and search, and the defen
dant’s arrest, had to be suppress
ed;

7 State v, Milligan, Ore., 748
P.2d 130 1988. Taking blood from
a person, against whom probable
cause exists to believe he has been
driving under the influence, does
not require an arrest prior to
taking a blood sample. This re
jects the contrary position taken
by United States v. Harvey, 701
F.2d 800 9th Cir. 1983.

3 State v. Ramirez, Wash., 746
P.2d 344 1987. Because the use or
possession of marijuana is a
misdemeanor, police officers may
not break into a hotel room without
a warrant despite their smelling
marijuana emanating from the room;

4 United States v. Vasey, 834 F.2d
782 1987. Vasey is picked up for
speeding. After finding a pending
arrest warrant, Vasey was placed in
the car under arrest. 30-45 min
utes later, the police searched the
car and found 3 kilograms of co
caine, DespIte the so-called
"bright line" rule of New York v.
Belton, 453 U.S. 454 i98i, which
allows for warrantless car searches
incident to a lawful arrest, the
Court found the search to be in
violation of the 4th Amendment.
The Court held that a search of a
car 30-45 minutes after arrest,
when the arrestee is handcuffed and
no longer a risk, cannot be Justi
fied by the rule in Belton and

Ernie Lewis
Assistant Public Advocate
Director, Richond Office
602 623-8413
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Trial Tips
or the Criminal DefenseAttorney

Gettinganother chance
AlternatiVesentencingcan givea breakto both

thedefendantandsociety

by Michael A. Kroll

T he defendantstoodnervously
before U.S. Northern District

JudgeMarilyn Hall Patel. He was
being sentencedfor a stringof un
armedbank robberiesthat netted
him $5,000in five days.

With two prior convictions, a
stretchat thefederalprisonon Ter
minal Island in SouthernCalifor

0
nia, two years in a drug diversion
programanda 15-yearheroinhab
it, the36-year-olddefendantwas a
primecandidatefor prison.

"I reviewed both reports, the
boundoneandthe unboundone,"
Patelsaidin court with awry smile.
The unboundcopy-a probation
report-is what routinely guides
judges in setting sentencesfor
criminals.Theboundvolumewas
preparedby a private alternative
sentencinggroup, the San Fran
ciscooffice of the NationalCenter
for Institutions and Alternatives
NCIA.

Although both reports reached
similarconclusions,thealternative
sentencingreportwas more com
prehensive,and Patel adoptedits
recommendations.The defendant
was ordered to stay at a long-term
drug treatmentfacility, makefull
restitution,donatehisservicesasa
chef, speak before young adults
aboutthe dangersof drugs,submit
to randomurinalysis testing after
completingthe treatmentprogram
andfind employment.

Patelhunga 10 yearsuspended
sentence overhis head."I don’t get
anypleasurein sendingsomeone

to prison,"Patelsaidto the defen
dant. "But if you fail this time, I’ll
do it. I wantyouto succeedon this,
but I alsomeanbusiness."

Alternative sentencingreports
like the one used by Patel are
showingup with greaterfrequency
in criminal courtsin California and
around the country. The current

S

0

andunprecedentedprisoncrowd
ing andanoverburdenedprobation
systemhave spawneda growth in
dustryin privateorganizationsap
pearingunderthegeneralrubric of
alternative sentencingadvocates.
Theseorganizations,which range
from one-manoperationsto na
tionwide services, work directly
with defenseattorneysto develop
individualized, highly structured
sentencing plans for convicted
criminals.

Caseyat bat
CaseyCohen is an exampleof

theone-manoperationthat goesto
bat for defendantsandtheir attor
neys.In 1977, CohenbecameCali
fornia’s first "sentencingconsul
tant." A Los AngelesCounty pro
bation officer for 13 years,Cohen
hasnow establisheda reputation
for thoroughnessand indepen
dence.Perhapsbecausehe hasbeen
in it longer than anyoneelse, he
viewswith skepticismsomeof the
later entrantsto the field. "Some
peoplewho comeinto thebusiness
can’t discriminatebetweencases
thatdeserveanalternativesentence
andthosetheyshouldreject. If you
takeeverycasethatcomesalong, it
will discredityou."

Former San Diego Mayor Roger
Allan Hedgecock,convictedof per
jury and failure to disclose cam
paign contributions, was well-
suited foranalternativesentencing
proposal.The recommendationfor
his sentence-consistingmostlyof
communityservice-wasprepared
by Alternative Sentencing Re
sources,Inc. ASR of San Diego.

Michael A. KroIl is a free-lancewriter
basedin Oakland.
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Court Perspective
About 85 percentof ASR’s work
consistsof preparing sentencing
proposals;the remainderinvolves
bail hearingsand other pre-plea
investigations. Alternative Sen
tencing Resourceshandlesbetween
100 and 120 casesa year, mostly
felonies.Like Cohen,ASR Director
Michael R. McNewstartedout as a
probationofficer. "Most probation
officers do a good job," he says,
"but thereis alotof burn-out.And,
in the 10 yearsI workedas aP0, I
alsosaw my shareof badprobation
officers."

While mostof thenew organiza
tionsare for-profit, theNCLA is not.
Foundedin 1979 in Alexandria,
Virginia, by JeromeMiller, former
juvenile correctionscommissioner
of Massachusetts,theNCIA is ana
tional organizationandthe largest
alternative sentencing service
operating in California. As a re
searchandadvocacygroup,NCIA’s

principal function is preparingal
ternative sentencing reports. Its
serviceis basedon threeprinciples:
numerousandeffectivecontrolson
adefendant,significantrestitution
andpunishment.

Thereis also an acknowledged
prejudicethat guides NCIA: Pri
sonsdo not andcannotmeetso
ciety’s legitimate demands for
public safety nor the desperate
needsof offendersfor education
treatmentandfeelingsof self-worth.

Thisanti-prisonbiasis thesource
of somecriticism.Cohen,forexam
ple, finds this "political point of
view unrealistic in thesetimes."
But Joel Sickler, NCIA’s western
regionaladministrator,sayshaving
a bias is not the sameas having
blinders.

"When we determinethat a cli
ent is eitherineligible forprobation
or for a local-basedprogram,"he
says, "we make no recommenda
tion at all. Instead, we present
mitigatingcircumstancesto lessen

the prison time metedout. We’d
consideranyonewho is a danger
to the community ineligible-if
the propensityis thereto continue
to commitviolent crimes."

Alternative sentencing groups
maydiffer insize andpointof view,
but their methodsaresimilar. After
anattorneycontactsthe sentencing
organization,a casedeveloperin
terviewsthe client, consultstheat
torney, and gatherspertinent in
formation from the family of the
defendant,the victimsof thecrime,
the probation officer-indeed,
anyonewith knowledgeof the de
fendant.In addition to asummary
of a client’s employmenthistory
andeducation,the reportprovides
a full criminal record; identifies
emotional,behavioral,medicalor
otherproblems;anddefinesthecli
ent’sskills andabilities.

Tailoredplans
Plans prepared by alternative

sentencingservicesare tailoredto

Sentencing Alternatives inKentucky

The Division of Probation and our inability to educate the public work valued at $366,663.56.
Parole within the Corrections Cab- that it is punitive to the offender
met has initiated many programs and many restrictions are placed on One of our most successful efforts

Community supervision of
sponse to the ever-increasing pri- selected offenders allows, in many program. This program is located
son population problem. While pub- cases, restitution to the victims in 2i sites with a staff of 32
Iic reaction to the crime rate has of crime, fines, and supervision officers, Inmates within twelve
influenced stiffer penalties for fees that are paid into the state months of their parole eligibility
criminal offenders, prison bed treasury. In i987 clients under who meet the program criteria are
space has not been expanded to meet supe’’ision by this division paid eligible for early release to the

program. Defendants who have been
sentenced to an institution
meet the program criteria are eli’

face community corrections has been court imposed community service Continued on Page 31

during the past four years in ra- them,

the demand.

has been the intensive supervision

$793,646.84
$280,213.22 in supervision fees,

One of the major problems which and performed 109,451.81 hours of

in restitution,
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fit the individual. Beyond identi
fying problems-asprobationoffi
cers do-the sentencingservices
focus on detailed solutions. The
NCIA, for example,will contacta
therapycenterand reservea slot
for the client in casethe courtac
ceptsthe plan. Plansgenerallyin
clude some or all the following:
residentialor out-patienttreatment
for medicalor psychologicalprob
lems,communityservice,financial
restitution, employment, educa
tion, supervisionand third-party
monitoring.

To be effective, the alternative
sentencinggroupssaytheyshould
beinvolvedat thestartof acriminal
proceeding."We get our best re
sults when we get a client right
after arrest," saysSickler. "We’ll
startdiggingup backgroundfor the
bail hearing.We’ll structurea re
leaseplanforwhenhe’sout on bail
thataddresseshis criminal behav
ior, like gettinghim into Alcoholics
Anonymousor GamblersAnony

Continued from Page 30
gible for the program via shock
probation if the circuit judge
grants release to the progran.
Officer caseloads are limited to 25
clients.

The offender has strict reporting
guidelines and a 10 p.m. to 6 a,m.
curfew which is vigorously enforc
ed. Unlike other states’ intensive
programs, Kentuckys allows proba
tion and parole officers to admini
stratively transfer technical vio
lators to intensive supervision in
lieu of revocation.

Through the first two years of this
program the failure rate has been
only 17 percent 15 percent techni
cal violations, 2 percent new con
victions. This is one of the high
est success rates of any intensive
program in the country.

As a result of the success of the
intensive supervision program, the
1986 General Assembly funded the

mous.We’ll get him back on the
job working, so by the timeof sen
tencingeight or 10 months down
the line, not only can the client
begin to payrestitution,but we’ve
establisheda track record for the
court."

‘The caseloadsmake
probation like a
cafeteriaservice.’

Manycriminal lawyershavebeen
impressedby sentencingadvocacy
groups. When Pate! adoptedthe
NCIA’s recommendations, for
example,the defendant’sattorney,
Dennis Robertsof Oakland, stood
up and said, "I want to thank
[NCIA’s Vincentj Schiraldi, Your
Honor. I considermyself good at
sentencing,but he put meto shame.
He put in incrediblehours."Later,
after leaving the courtroom, Ro

Advanced Supervision Project. This
project offers a level of supervi
sion between intensive and maximum.
Circuit judges can probate directly
to advanced supervision, and offi
cers may also transfer technical
violators to this level in lieu of
revocation.

Advanced Supervision officer’s
caseloads are limited to 50 cli
ents. There are currently 20 offi
cers in 16 sites Involved in this
project. While the first year’s
evaluation is not complete, prelim
inary figures indicate a failure
rate of only approximately 8 per
cent,

The Division of Probation and
Parole is involved in a new program
initiated by Mr. Dave Norat of the
Department of Public Advocacy.

*This program will be a cooperative
effort between the commonwealth’s
attorneys, circuit judges, Correc
tions Cabinet, defense attorneys,
and the Department of Public Advo-

bertssaid Schiraldi, who charged
$50 an hour, put in four times as
manyhoursas hebilled.

CaliforniaAttorneyGeneralJohn
Van de Kamp believesthe private
providerscanoperatein waysthe
probationdepartmentcannot."The
caseloads make probation like a
cafeteriaservice,"he says."There’s
very little personal contacton a
direct basis."

LosAngelesattorneyMarkOver
land, authorof The CompleteSen
tencingHandbookCalifornia At
torneysforCriminal Justice,1979,
agrees."Thesegroupsarealot more
thoroughthanprobation,which is
not only limited by a huge case
load,but alsoby rulesandregula
tions."

But Overland faults lawyers as
much as the probation system.
"There’s nothing magical about
thesegroups,"hesays."If lawyers
were doing their jobs, there’d be
no needfor them. In 75 percentof
the casesyou handle,sentencing

cacy. This now program will offer
alternatives to incarceration for
developmental ly disabled offenders
In 18 counties in its initial
stages. This new program will
identify developmentally disabled
offenders early in criminal pro
ceedings for whom the Cabinet for
Human Resources’ services, other
provider services, or services that
can be developed are appropriate
and for whom these services will
serve as an alternative to Incar-
carat ion.

Over the past two years we have
begun In-house programming for sex
offenders and substance abusers In
Lexington, Louisville, and Coving-
ton, our three largest offices.
Through a third party vendor,
Kentucky Substance Abuse Program,
Inc., we have provIded servIces for
1,243 clients to date who are
substance abusers.

if -31-
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EDITORIAL - The "Quick Fix" Solutiofl
To Crime

As prison and jail populationscontinueto climb to new
record highs-currentlyover 800,000nationally-wesee little
impacton crime rates.Responsesto crime other thanprison
need to be developed to cope with this serious problem.
Unfortunately, too often the search for new optionsis based
on the sametype of thinking that led us to where we are
today.

Over the past severalyears, we have witnessedan abundance
of "quick fix" solutions to the problem of crime. One was
"Scared Straight,? designed to shock teenagers into
refraining from crime. Now we have "electronic monitoring"
or intensive probation receiving attention as the "program of
the month" or year. Regardless of any merit that these
proposals may have, where they fail is in their being
promoted as an immediate or sole solution to a complex
problem.

People do not always commit crimes for very obvious
reasons. Not all stock brokers engage in insider trading, but
for some reason, Ivan Boesky did. Not all poor persons
commit burgularies because of their economic circumstances,
but some do. Crime, like other human actions, is the result of
a complex interplay of social and individual forces. And, like
other human behaviors, it needs to be responded to in ways
which recognize these factors.

The "solution" to crime is no more electronic monitoring
than it is prison. Rather, the solution lies in attitudinal
change-changing the way in which policymakers make
decisions about social issues and changing the way in which
local court systems view crime and punishment.

What our goal should be is a criminal justice system that is
capable of responding appropriately to the individuals
brought before it who have committed harms against others
in their community. What we need is an approach that
recognizes the suffering of victims, the needsof offenders,
and the concerns of the community at large. Finally, we need
a system that understands its own limitations and speaks to us
about other, more effective, responses to crime from other
segments of our society.

The defense-based sentencing programs. for which The
Sentencing Project urges consideration aretbut one approach
to this issue. They do not replace the need for sentencing
guidelines that result in less incarceration or the establishment
of state policies that reward, rather than discourage, true
alternatives to incarceration. Sentencing programs have
demonstrated that they can reduce the use of prison in many
cases. But beyond that, sentencing advocacy on a day-to-day
basis is one means by which change can begin to come about
in the way we approach this very complex issue. By
highlighting the interplay of social and individual factors that
come together to result in a criminal action, sentencing
advocacy can help us to understand some of the larger
questions aboutthe purpose of our criminal justice system.

Court Perspective

is thepointwhereyoucanhavethe
mostsignificantimpact.It galls me
to see lawyers come in at sen
tencingand look at the report for
the first time. Organizationslike
NCIA arefilling a void createdby
the probationdepartments’inade
quaciesandthe lawyers’ failureto
investigateandadvocate."

Unwelcomeintrusions?
Somejudgesresenttheintrusion

of thesegroups.Overlandremem
bers onecasein which the judge
would not consideranythingbut
the probationdepartment’sreport.
But San Diego County Superior
Court JudgeRichardD. Huffman,
who presidedin the Hedgecock
case, finds the alternative sen
tencing reportsuseful. He praises
the groups’ "superior training in
penologyandsophisticatedanaly
sesof sentencing.Therealvalueof
thesegroups is in their indepen
dence.Whentheybecomesimply
an extension of the adversarypro
cess,theylosethis value."

Huffman, with 19 yearsasapro
secutorunder his belt, is no soft-
on-crime liberal. Yet he believes
that probation departmentsare
"awashwith work" andthat attor
neys are not as helpful as they
shouldbe.

A commoncriticism of alterna
tive sentencingreportsis thatthey
can be too long, especiallywhen
theyduplicatetheprobationreport.
Los Angeles County’s presiding
judgeof thecriminal court,Aurelio
Muñoz,complainsthat "at times,
it’s just somethingmoreto read."

Although Patel found theNCIA
report "very reasonableand not
doctrinaire,"shefaults it for over
kill. "The onething I didn’t need
was the long philosophicalpas
sageson the variousrationalesfor
sentencing-deterrence,punish
ment, restitution.I wasn’t offended
by it, but I didn’t needit."

A weightiercriticism is thatthe
servicesof theseprivateorganiza
tions, like mostservicesin our so
ciety, benefitthosewho can afford
them,leaving jail vacanciesfor the
poor and powerless."The reports
aresimply not availablein 99 per-

California Lawyer
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cent of thecasesI seebecausethere
is no moneyfor them," Huffman
complains.

Nevertheless,all the groupsdo
take on pro bono cases.In a signi
ficant number of cases-usually
those representedby public de
fendersor court-appointedcoun
sel-eitherno feeor a substantially
reducedfee is charged.For clients
representedby private counsel,
NCIA bills on aslidingscalerbased
on ability to pay.

Juvenileproject
As a non-profitorganizationthat

receivesmost of its funding from
privatefoundations,NCIA is better
situatedto reducefees or take on
pro bono work. One of its grants,
for example, will allow NCIA to
work with indigent juveniles in
Los AngelesCountyfor threeyears,
seekingalternativesentencingfor
them when the probation depart
ment has recommendedcommit
ment to the California Youth
Authority CYA.

The juvenile project has also
generatedsomeof theharshestcrit
icism of NCIA. "The fact is that
[NCIAJ is attemptingto provideal
ternatives for youngstersour de
partmenthasalreadyrecommend
edfor placementin CYA," saysJane
Martin, a bureaudirectorwith the
probation department."It means
we comeinto court with very dif
ferent perspectives."In addition,
the probation department gets
stuck with the consequenceof
somethingit did not recommend
-it still mustmonitorthe alterna
tively placedjuvenile.

Anothersourceof resentmentis
NCIA’s penchantfor recommend
ing programsoutside the greater
LosAngelesarea."I’d loveforNCIA
to work with the countyto provide
more suitable placementsand to

September 1986

‘There’s nothing
magical about these
groups. If lawyers

were doing their jobs,
there’d be no need

for them?

teachprovidershowto put together
a good program here instead of
going so far afield," says Judge
Gabriel A. Gutierrez, presiding
judgeof LosAngelesCountyJuve
nile Court.

The NCIA’s Sickler can see
Gutierrez’spoint but saysthe pro
ject has to use what’s available.
"We are trying to increaseoptions
in LosAngeles,"hesays."But we’re
only astaffof four."

Gutierrez has an even more

fundamentalcriticism, however.
"There are some instanceswhen
minors should go to the CYA," he
insists,"and somepeoplein NCIA
forget this. When their recom
mendationsfor alternativeplace
ment are not followed, theytake it
personally,which is an unprofes
sionalattitude."

"I do take it personally,"admits
Sickler. "That may be the biggest
differencebetweenus and proba
tion. We get to know thesekids.

1

I

I

I
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Court Perspective

We want them to overcometheir
backgrounds,to escapethe cycle
of abuseandneglectthat leadsto
prison andviolence. We think of
them in very personalterms."

Sickler’s point goes to the very
heartof the alternativesentencing
philosophy.As NCIA founderJer
omeMiller says,"We oughtto treat
offendersthe way we wouldwant
our friends or family to b treated
if theywerein thesameposition-
with concernandcareandcaution."

PeterGreenwood,who is evalu
ating the juvenile project for the
RandCorporationof SantaMonica,
believes it is too early to judge
which philosophy-incarceration
or alternativesentencing-isbetter
for society.But his study, due out
in 1988, should provide some
answers.

"I anticipatethe Rand study is
going to be very beneficial to the
court," says Gutierrez. "Maybe

we’ve beendoing the wrong thing
all along,andI wantto knowthat.
Ontheotherhand,maybeit’ll show
we’vebeendoingthe right thing."

Right or wrong, the impact of
alternative sentencingadvocates
on the criminal justicesystemis a
matterof sharpdisagreement.De
spitethegrowingnumberof judges
who follow the recommendations
of alternativesentencingservices
or who devisetheir own creative
sentences,thefactsshowthatmore
Californiansare going to morepri
sonsfor moretimethaneverbefore.

"Ninety-eightpercentof all cor
rectionaldollarsaregoing into in
carceration,which doesn’t leave
muchfor anythingelse,"saysSuzy
Cohen, executivedirectorof Cali
fornia Probation,ParoleandCor
rectionalAssociation."Thereought
to beenoughresourcesandenough
rangein the spectrumof sanctions
that every offendercan get a sen
tencelikely to servesociety’sgood."

But what "ought to be" seems
unlikely to cometo passgiven to-

day’s get-tough attitude. As Jack
Corrie, informationofficer for the
state’sDepartmentof Corrections,
puts it, "The big picture is that
peoplewantpeoplein prisonfor a
longer time. We are mandatedto
servethe will of the peopleandthe
will of the Legislature.If theysay
build more prisonsandput more
peoplein longer, thenthat’s what
we’ll do."

Even Suzy Cohenthinks things
will get worsebeforethey getbet
ter. "By the time we get all the
prisonswesaywewant,andrealize
theyarenot theanswer,we’ll begin
to noticewhat groupslike theNCIA
andprobationhavebeensayingall
along: You don’t punisheveryone
the sameway.

"In the greatpendulumswingof
criminal justice, thoseadvocating
alternativesentenceswill have to
stick it out for the long runto make
an impact.It could takeanother10
years,but when we emergefrom
this darktunnel,atleastwe’ll have
a modelof whatcould be."

.
THE ZEALOUS ADVOCATE AS A SENTENCING LAWYER

Defense lawyers love to carry on at length about
being a champion of freedom, a buffer between the accused
and the accusers, a cog in the constitutional process, and
champions for right and justice. With all due respect to
this professional rhetoric the criminal defense lawyer in the
final analysis is a sentencing lawyer.

You may get evidence suppressed, or charges re
duced or some charges dismissed altogether. These things
are very important, and you can and should be proud of
these victories. You will sometimes win a complete ac
quittal and you should celebrate this with gusto.

But the bottom line is that you will usually stand
beside your client at sentencing. This is not a cause for em
barrassment but the reality of criminal practice. It is impor
tant that defense lawyers recognize this reality because it
influences their ability to zealously represent their client
throughout the proceedings.

The difficult thing about sentencing advocacy is
the emotional factor - the "psych" factor - which gets in the
way. This "psych" factor is the fear that preparing for sen
tencing, or even thinking about sentencing, reveals a defeat
ist attitude. Bailey and Rothblatt have written an entire

book entitled Investigation and Preparation of Criminal
Cases 2nd 3d. 1985 which contains no mention of sen
tencing. It is inconsistent, so the thinking goes, with
zealous advocacy on behalf of the client whom you hope
will be found not guilty.

Baldaxiash!
Such an attitude is little more than a cover-up for

a chronic weakness of defense representation. The ABA
Standards commentary notes, "[F]or the concept of the
effective assistance of counsel to have meaning for the ma
jority of defendants, sentencing must stand on a par with
the trial stage." Sentencing Alternatives and Procedures,
Chapter 18, p.438 1986. The commentary later notes
that "zealous advocacy is as necessary at sentencing as at
trial." Id.

Good trial lawyers plan alternative strategies.
Some of the alternative strategies deal with negative rulings
from the trial judge or negative testimony from a witness.
An attorney would be severely criticized for going into trial
without a contingency plan for adverse rulings or negative
testimony. It would be folly to respond that he or she
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The Zealous Advocate

assumed that such conflicts would be resolved in the
client’s favor. It is completely consistent with zealous re
presentation to be prepared for an adverse judgment.

In the best of circumstances you may have little or
nothing to say at the time of sentencing. Other times your
suggestions for alternative sentences will be well received
by the sentencing judge. On some. occasions your emo
tional plea for leniency may even work to produce some
advantage at sentencing.

Actually, sentencing advocacy is quite easy. The
key - as in so many other areas of trial advocacy - is prepa
ration. A few simple steps applicable to most cases will
make the job at sentencing far easier.
1. Build your sentencing file from the first
day. This can be as simple as affixing a manila envelope
to the file jacket and tucking scraps of paper into it as they
come across your desk. Whatever physical form it takes,
there should be a place for keeping all the factual informa
tion which could relate to sentencing. This may involve
getting letters from employers, testiàionials from the usual
sources, receipts, photographs, and the like. The sooner
those things are lined up the better.
2. Rememberyour plea for pretrial release.
There is a precise parallel between the pretrial release de
cision and the sentencing decision. Think about the factors
the judge weighs in making pretrial release decisions; now
the factors forsentencing. Are there any differences? Well,
the presumptiOn of innocence has been replaced by a find
ing of guilt, but little else is changed! Everything which
was relevant to the pretrial release argument should auto
matically go into the sentencing file.
3. Remember that sentencing is not trial.
The rules of evidence generally do not apply at sentencing.
ORS40.01540d;137.090. Information which might be
ignoredor even discarded in planning for trial could be quite
useful at sentencing;
4. Channel information via the presentence
report. Present as much of your information as possible
to the judge in the presentence report. See "Presentence
Investigation Reports Become a Mandatory Part of Non-
Jury Sentencing Procedures in Texas Criminal Cases," 17
St. Mary’s L.J. 586 1986. Many times the judges will
have made up their minds about the sentence by the time
they have completed reading the PSI; this strategy allows
the defense to influence the judge during the formative per
iod. Submit written testimonials, employment history,
and restitution through the presentence report writer. The
judge may discount those things when they come from you
but will grant them full weight when they are Ih the pre
sentence report.
5. Submit your argument in writing.
Preferably in the same format as the PSI. The judge will
review them at the same time, and you have a chance of in-

fluencing the decisions at the earlier stage. See A. Camp
bell, Law of Sentencing, 352-62 Lawyers Co-Op 1978.
A good sample form is found in sect. 21.41 of the Oregon
State Bar CLE Criminal Trial Procedure.
6. What you say in court is usually too
late. Sad though this fact may be, when you stand up
next to your client at the time of sentencing to "make your
pitch," the die has probably already been cast. This is es
pecially f,rue in cases in which the judge has a presentence
report.
7. Present creative alternatives. A bare appeal
for "leniency" is far less persuasive than a specific plan
tailored for the circumstances of the defendant’s situation.
Judges have been known to bemoan the lack of sentencing
alternatives see Beckett, "Criminal Penalties in Oregon,"
40 Ore. L. Rev. 1, 2 [1960]. Provide those alternatives.
Consider drug or alcohol treatment, mental health or other
counseling, and the like. Is there a waiting list for these
programs in your community? Then find an alternative pro
gram which is immediately available. When arguing for
public service as an alternative to incarceration, suggest a
specific public service for which your client is especially
suited; if possible, obtain an "acceptance" by the agency in
advance. See "Getting Another Chance," 6 Calif. Lawyer
27 Sept. 1986; "Homebodies: Sentencing System Gains
Favor," ABA J. 28 May 1986.
8. Emphasize facts, not law. Sentencing is
generally decided on the basis of facts, not law. Facts
about the crime. Facts about your client. There is a con
siderable body of law relating to proper sentencing. An ex
cellent collection is in the CLE chapter on sentencing by
Richard Barton in Criminal Trial Procedure Chapter 21.
But the main issues at the time of sentencing will nearly
always be factual. That is where the advocate’s emphasis
must be.

by Wayne T. Westling
Professor of Law

University of Oregon
School of Law

I. I

The Oregon Criminal DefenseAttorney
44 W. Broadway Suite 403 Eugene,Oregon97401

503-686-8716
Reprinted with Permission
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CourtDesignatedWorkers

KRS 605.010 established the req
uirement that at least 1 court
designated worker CDW be provided
to each Judicial district. The
need for additional COWs in a given
district Is to be determined by the
administrative office of the courts
AOC. The establishment of this
system of personnel was meant to
assist the Juvenile courts by pro
viding a mechanism to assure the
effective treatment of any child
brought within the Juvenile court
operations. Furthermore, this COW
system was designated to provide a
more equitable and efficient del lv-
ery of treatment for the child.

The definition of CDW gives one an
understanding of Just how they are
to go about providing this "equit
able, efficient delivery" of ser
vices to the child in the Juvenile
Justice system. The CDW is defined
in KRS 600.0208 as the person or
organization delegated by AOC "for
the purposes of placing children in
alternative placements prior to
arraignment, conducting preliminary
investigations, and formulating,
entering into and supervising
diversion agreements and performing
such other functions as authorized
by law...." Statutes within KRS
Chapters 605, 610, 630, 635 and 645
more ful ly set out the duties of
the COWs and the procedures they
must follow in order to give the
definition in 600.0208 meaning.

Some of the duties of the COW
include:

- receiving complaints;
- investigating all complaints

involving children except for
those alleging neglect, abuse
and dependency;

- recommending dispositions of the
complaints;

- administering oaths; and
- issuing summonses and subpoen-

as.

See KRS 605.030.

COWs are prohibited from issuing
search or arrest warrants, and from
supervising a child following his
adjudication, where that child has
been committed to the cabinet CHR
or has been placed under cabinet
probation. KRS 605.040.

Within the general procedural
chapter of the UJC, KRS 610, and
within the more specific chapters
relating to status offenders,
public offenders and mental health,
is found a detailed mechanism by
which the COW can perform his or
her duties.

KRS 610.030 provides that whenever
any person files a complaint alleg
ing that a child falls within the
purview of KRS Chapters 600-615 and
630-645, "a preliminary inquiry
shall be conducted by the court
designated worker...." The purpose
of this preliminary inquiry is to
dete’rn’ine whether the complaint is
valid and, if so, whether "the
interests of the child or the
public require that further action
be taken" Id. Upon determining

that the complaint is valid, the
CDW may conclude no further action
is warranted, refer the child to an
individual or social service agen
cy, enter into diversionary agree
ments, refer the matter to court
for informal adjustment or refer
the matter for formal Court pro
ceedings. KRS 610.0302. All of
the options are available only
"with notice to the complainant"
and are decisions which are subject
to review by the court or the
county attorney. Id.

It should be noted that KRS 610.0k
does not specify any guidelines
which are utilized by the CDW in
the performance of his or her
duties. However, Susan Clary and
her Juvenile Court Services staff
at AOC has, and continues to devel
op guidelines to be used by the COW
in determining which of the statu
tory options of KRS 610.0302 is
most appropriate in a given case.
These guidelines help to formalize
the decision making process and
"equalize" the treatment of chil
dren statewide. Counsel should be
aware, however, that an appropriate
case may give rise to claims of
equal protection denial, where the
preliminary inquiry of KRS 610.030
has resulted in harsher treatment
for your client than for others
with similar histories and offens
es.

Also found in *KRS Chapter 610, is
the authority of the COW to autho
ize the release of a child detained
by a peace officer in excess of 2

Mike Wright
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hours
or to authorize the ccntlnued

detention of that child for up to
an additional 12 hours. KRS
610.2404. Again, the cited sta
tute does not set out any guide
lines which assist the COW in

determining whether to continue
detention or to release the child.
And again, Juvenile Court Services’
guidelines seek to fill the statu-
tory void, attempting to equalize
treatment.

Where a person alleges the commis
sion of a status offense, the COW
is required to conduct a conference
with that person before commencing
any Judicial proceedings. KRS
630.050. The purpose of the con
ference is to determine whether the
child and his family is to be
referred to a social service agency
or whether a formal complaint must
be filed. If a formal complaint is
issued, the full range of options
In KRS 610.0302, discussed above,

tare available to the COW.

Where a complaint alleging a public
offense had been made, the COW must
review the complaint to determine
whether it is complete. KRS
635.0101b. If it Is not corn-
plete, the COW must see that it is
completed. Id. If it is complete
the CDW must conduct a preliminary
intake inquiry to determine whether
to proceed formally with court
action or whether to resolve It

* without the initiation of a formal
petition. Id,; See also, discus
sion of KRS 610.30, supra. A
formal conference must follow this
preliminary intake inquiry, at
which time, subject to review by

. the county attorney, a diversionary
agreement may be entered into. KRS
635.0101c. If a diversionary
agreement is entered it cannot
exceed 6 months and Is subject to‘ termination by the COW if the child
fails to honor it. KRS 635.0101
f and g.

The duties of the COW under KRS
645, the Mental Health chapter, are
limited, but nonetheless important.

KRS 645.1301 requires COW’s to
maintain contact with all involun
tarily committed children. KRS
645.1302 provides that children
who are involuntarily hospitalized
may not be denied access to and

consultation with a CDW. Aqcess to
a COW is also statutorily provided
for a child who was originally a
voluntary admission but who now
wishes to be released. KRS
645.030.

This duty of the CDW to keep con
tact with the child and the corres
ponding right of the child to have
the contact is important because
KRS 645.1603 gives the child the
right to have the COW contact the
court with the child’s complaint
that his or her rights under KRS
Chapter 645 have been violated.
Additionally, the COW can file, on
the voluntarily committed child’s
behalf, a notice of intent to
leave. KRS 645.190. This sets in

motion a process by which the
hospital must either release the
child or begin involuntary commit
ment proceedings. KRS 645.200,
645 . 10.

Has the performance of the statu
tory duties of the COW had any
measurable impact on the Juvenile
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justice system to date? AOC sta
tistics compiled between July and
December 1987 reveal some interest
ing statistics. In a report dated
January 28, 1988, AOC claims that
51% of public offenders taken into
custody between July-December of
1987 were released by the peace
officer within the first 2 hours.
An additional 36% were subsequently
released by the CDW under the
provisions of KRS 610.240. During
this same period 24% of the status
offenders taken into custody were

released by peace officers, and an
additional 59% were released by the
COW.

Of all the preliminary intake
inquiries conducted by COW’s during
the last half of 1987, 56% of the
public offender complaints and 61%
of the status offender complaints
were informally processed. And,
finally during this period, of the
COW-drafted diversion agreements
entered into, there was a 64%
successful completion rate for
status offenders and a 91% success
ful completion rate for public
offenders.

It is difficult to gauge the pre
cise impact active CDW involvement
has had on the Juvenile court
system. This is true primarily
because the statistics maintained
by AOC before the UJC left much to
be desired. However, the above-
cited statistics evidence a obvious
reduction in the potential case
load, the caseload to be expected
if no preliminary screening was
attempted.

Bill Morrison, Manager of the
Foster Care Review Boards and
Assistant Manager of AOC’s Juvenile
Court Services, says that it is
"commonly accepted" across the
state that the CDW program has
greatly reduced the "burden on the
district courts, permitting more
time to be spent tin formal court



actioni with the serious and repe
titive offenders."

The COW program appears then to be
operating smoothly. Fewer children
are being stigmatized by formal
court proceedings, and more of our

Bette J. Niecnl of our LaGrange
Trial Office was appointed to the
Louisville Bar Association’s
Community Relations Coninittee for
the i988 term.

Judicial resources are able to be

directed toward the serious offen
der. Should the program continue
to generate the impressive statis
tics found to date, there will
undoubtedly be more opportunity for
the juvenile court system to
achieve the statutory goal of

Disclosure of Confidential Informants
by Jth. R. H,I,t..d & J..,,, L. C
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effective treatment for Kentucky’
children.

John R. Halstead of our Northpolnt

Post-Conviction

Office and James
Cox of our Somerset Office recently
had an Advocate article February,
1987 reprinted In the NACDL’s
publication The Champion March,
1988 issue. Thanks to both of you
for sharing your knowledge.

r

P4ichasl A. Wright
Assistant Public Advocate
Department of Public Advocacy
Frank fort
502 564-8006

John Halstead James Cox

Bette J. Nleml
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Ask Corrections

eight year
board while

After the
new five

year sentence which the court
ordered to run consecutively to the
sentence he was presently serving
which was life. When does my
client meet the board again?

A new sentence wipes out the defer
ment. If the crime was committed
prior to the date of his instant
commitment, he will meet the board
when eligible on alt sentences now
serving, going back to the date of
instant commitment. Since he is
still serving sentences totaling
life, the time to serve for parole
eligibility would not change.
Therefore, he would immediately be
eligible to meet the board on his
new five year sentence. If the
crime which resulted Tn his new
five year sentence was committed
while confined in the *institution,
then he would be eligible in one
year from the date of final sen
tencing on the new sentence. Per
501 KAR i:Oil.

TOCORRECTIONS:

My client was returned to the
Kentucky State Reformatory as a
parole violator with a warrant on
his ten year sentence and the
parole board revoked his parole.
Thereafter he acquired a new con-

secutive sentence of five years.
When his parole was revoked, he was
deferred by the board for fifteen

15 months. When does he next
meet the board?

TOREADER:

A new sentence wipes out the defer

ment and he will meet the board
when eligible on his new sentence

only, going back to the date re

turned as a parole violator with a

warrant, adding one year, and

subtracting the amount of Jail

credit ordered by the court on the

new sentence only.

My client is incarcerated at KSR

serving a five year sentence on
which he has been given a serve out

by the parole board. He has re-

cently received a misdemeanor
conviction of twelve months in the
Oldham Circuit Court for a crime
committed while confined in the
institution and which was designat
ed by the court to be served con
secutively with the five year
sentence he was presently serving.
When does my client meet the parole
board?

TO READER:

He will not meet the parole board
again. The parole board only
affords hearings to those indivi
duals serving felony sentences.
Your cI ient5 sentences will be
recalculated, with a new total time
to serve of six years, minus statu
tory good time, minus Jail credit
on the five year sentence, minus
any meritorious good time previous-P

ly earned, to determine his new
conditional release date.

Al I questions for this column
should be sent to David E. Norat,
Director, Defense Services Divi
sion, Department of Public Advoca
cy, 1264 Louisville Road, Perimeter
Park West, Frankfort, Kentucky
40601. If you have questions not
yet addressed in this column, feel
free to call either Betty Lou

Vaughn at 502 564-2433 or David
E. Norat at 502 564-8006.

Betty Lou Vaughn
Offender Records Supervisor
Department of Corrections
Frankfort, Kentucky 40601
502 564-2433

lIT

TOCORRECT IONS:

My client received an
deferment by the parole
serving a life sentence.
deferment he acquired a

Betty Lou Vaughn

TOREADER:

.TOCORRECTIONS:
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Casesof No.te....InBrief

Ex Part. Hearing/
Funds. for Experts

McGregor v. State,
733 P.2d 416

Okla.Ct.Crim.App. 1987

The Court addressed head on whether
an ox parte hearing was constitu
tionally essential when there was a
request for funds for experts by an
indigent defendant:

The intention of the majority

of the Ake Court that Ithe
threshold showing hearings

be held ex parte is man I-
fest....
Id.

McGregor noted the reason why ax

parte hearings were so critical

We are compel led to agree

with the petitioner’s asser
tion that there Is no need
for an adversarial proceed
ing, that to allow participa
tion, or even presence, by
the State would thwart the
Supreme Court’s attempt to
place indigent defendants, as
nearly as possible, on a
level of equality with nonin-
digent defendants.
Id.

Kentucky has a statutory recogni

tion of ex parte proceedings, "no
court can require notice of a de
fense prior to trial time." KRS
500.0702.

Funds for Hypnosis Expert Required
Little v, Armontrout,

835 F.2d 1240 8th C.ir. 1987

The defendant was convicted of rape
and burglary and sentenced to 25
years in pri.son. His defense was
alibi. The victim saw her assail-

,ant for between 2 and 60 seconds.
Her memory was enhanced by hypnosis
administered by a police officer

had a 4 day course in the

art. An audio tape of the session
with the police officer and victim
was made, and conveniently destroy

ed 15 days later.

The state public defender’s request
for funds to hire an expert in
hypnosis was overruled. The Mis
souri Supreme Court affirmed this
denial under peculiar rationale:
"...there is a state university in
Cape Girardeau with a psychology

faculty and library facilities, and
we are confident that a resourceful

lawyer would not be helpless in

obtaining expert information suffi
cient for a preliminary inquiry, at
little or no expense.."

The 8th Circuit in an en banc
decision determined that the rule

of Ake should be applied when the

expert is not a psychiatrist and
.wDen the case is not capital, It
also looked at the "perils of
hypnotically enhanced testimony"

nd concluded that "it is clear
that an expert would have aided

Ithe defendantl in his defense":

Given these perils of hypnot
ically enhanced testimony, it
is clear that an expert would
have aided Little in his
defense. The expert could
have pointed out questions
asked by Officer L.lncecum
which were suggestiv, or
could have caused confabula
tion. The expert could have
presented the limitations of
hypnosis, and explained
theories of memory. This
would probably have had far
more impact on the judge at
the suppression hearing and
the Jury at trial than Lit
tle’s lawyer’s attempts at
impeaching the state’s expert
by reading from one of the
psychology textbooks he found
at a college library, or
using information developed
from interviewing a professor
of psychology. As Justice
then Chief Judge Cardozo
once stated, a defendant Is
"at an unfair disadvantage if
he is unable because of
poverty to parry by his own
expert witnesses the
thrusts of those against
him." Reilly v.Berry, 250
N.Y. 456, 461, 166 N.E. 165,
161 1929. The State called
its own expert on hypnosis to
testify .t th. suppression
hearing. It should not have
denied Little a similar
weapon.

Id. at 1244-45.

1

4,

EdMonahan
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Forced Attorney Repr.s.ntal Ion of
Indigents

DeLislov.AlaskaSupreme Court,
740 P.2d 437 Alaska 1987

The Court held that a private
attorney cannot be compel led to
represent an indigent criminal
defendant without Just compensation
since otherwise it would be an
unconstitutional taking of pro
perty.

The Court went on to determine the
measure of the mandated compen
sation to be the "fair market value
of the property appropriated, or
the ‘price in money that the
property could be sold for on the
open market under fair conditions
between an owner willing to sell
and a purchaser willing to buy with
a reasonable time allowed to find a
purCheser*I
Id. at 443.

Improper Confession
State v. Nelson,

748 P.2d 365 Hawaii 1987

The defendant signed a Miranda
waiver form and 2 days later he
again signed the form but did not
check whether he wanted en attorney
or not. The policeman "drew the
defendant into a discussion of
religion and being born again,
prayed with him, read from the
Bible, and performed what the trial
Judge characterized as en act of
exorcist on the defendant." Id.
at 367. The Bible passage was
Rocnens 10:9 which reads: "That if
thou shalt confess with thy mouth
the Lord Jesus, and shalt believe
in thine heart that God beth raised
him from the dead, thou shalt be
saved ."

The appellate court affirmed the
trial Judge’s finding that the

did not sustain its burden of
Jemonstrating a voluntary and in
telligent waiver of counsel due to

the circumstances surrounding the
execution of the Miranda waiver
forms. The appellate court af
firmed the trial courts finding
that the techniques used by the
police "on an individual with
defendant’s obviously fragile state
of mind had the effect of over
bearing defendant’s will."
Id. at 371.

Test imony of Expert on
Confess ion Before Jury

People v. Hamilton,
415 N.W.2d 653 Mich.App. 1987

The Court held that evidence of the
defendant’s psychological makeup
via an expert is admissible to
allow the Jury to evaluate the
voluntariness of his statements to
the police. The defense
was that he did not commit the

crime. The clinical psychologist’s
testimony was:

Well, that he was operating
psychologically at the level
of a 15 year old at the time
that I saw him. That his
Judgment was extremely poor.
He did not appreciate certain
consequences. That he had a
strong need to impress people
and to say what people wanted
to hear. And that in general
his approach was fantasy
approach, where, although he
could understand the differ
ence between fantasy and
reality, unless you really
watched him very closely he
said a lot of things that
made him look very good but
in fact had very little
relationship to the truth.

Dr. Abramsky
dant had a
thTns about
ment.

Id. 654.

also noted the defen-
tendency to say bad

himself as a punish-

The testimony is admissible "as It
relates to the weight and credibil
ity of defendant’s statements." As
held in Crane v. Kentucky, 476 U.S.
683 1986, questions of credibili
ty are for the Jury, and a defen
dant has a right to challenge a
confession’s reliability via an
export’s testimony.

Improper Comeent on
Consequences of GBMI

Tyrus Mozee v. Commonwealth
Ky.App. March 4, 1988

unpublished

The defendant was found guilty but
mentally ill on various charges.
In his closing, the prosecutor, Mr.
Gutman, urged a guilty but mentally
ill verdict because, "The differ
ence is treatment."

The Court of Appeals held this
comment, even though an admonition
was given, reversible error under
Payne V. Commonwealth, Ky., 623
S.W.2d 867, 870 1981 which pro
hibits comment to the Jury on
"consideration of future conse
quences such as treatment, civil
commitment, probation, shock proba
tion, and parole..."

Ed Monahan
Assistant Public Advocate
Director of Training
Frankfort Office
502 564-8006
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A JOINT JUDICIAL, PROSECUTORIAL
DEFENSEAND, PROBATION AND PAROLE

CONFERENCEON ALTERNATIVE
SENTENCING

A co-review by David E. Norat,
Department of Public Advocacy, and
John T. Daughaday, Circuit Judge,
52nd Judicial District.

On January 29, 1988, a unique event
occurred for those who work in the
Criminal Justice System. Ap
proximately 40 Judges, prosecutors,
defense attorneys, probation and
parole officers and alternative
placement workers from four differ
ent Judicial distrIcts spent the
day working together to learn how
to develop an Alternative Sentenc
ing Plan ASP. This was perhaps
the first time these components of
the Criminal Justice System had met
to discuss in a candid fashion
their concerns when sentencing a
defendant. At the end of the day
we learned that an ASP is not about
letting someone out of Jail, but
about a community based approach to
criminal behavior.

We learned that in fiscal year 1988
the average daily cost to citizens
of the Commonwealth to house an
inmate with the Corrections Cabinet
is $34.67 per day or $12,654.55
annually. By 1990 the annual cost
will be $i4, 165.65.

Corretions inmate population for
fiscal year 1988 is 7,155 inmates
of which 1,508 inmates are housed
in county jails pursuant to Con
trolled Intake. By fiscal year
1990 Corrections projects a popula
tion of 8,403 inmates.

In drastic contrast, the average
daily cost of a probationer is
$2.39 per day or $872.35 annual ly.
When comparing this to the cost of
confining one inmate for FY88 at
$12,654.55 lThis does not reflect
the costs of building new prisonsi,
the cost of incarceration is enor
mously more. The Criminal Justice
System must look at new boundaries
when sentencing.

PROPEJy 52.7%

Bart Lubow, Deputy Director for the
New York Division of Probation and
Correctional Alternatives, one of
five presenters that day, made the
following observations about the
Criminal Justice System and passed
on for discussion his recommen
dations. He said the Criminal
Jutt,ce System has an addiction to
incarceration. We have over the
last iSO years continued to rely on
incarceration as our primary sanc
tion for criminal activity.

We continue to lock people up for
long periods, and then when they
are released on parole and later
returned as violators we blame
parole. Parole has not failed.
Incarceration has failed because it
does not produce the kind of chang
es the public expects.

Corrections Is about public safety.
But as incarceration rates go up

people do not feel more secure.
Therefore shouldn’t we reconsider
what it is we are doing and think
about other approaches? Mr. Lubow
believes non-prison sentences for
certain types of offenders can be
more effective and better. Why?
Because a defendant’s specific
alternative sentence involves two

things:

1 More and different
provided to the court

v.5%

informatil
upon which

Dave Norat

r

JudgeDaughaday

TYPE OF OFFENDER
CONT. INTAKE PoPuLAtioN
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PROPERlY31.0%

DRUG 6.1%

sentencing decisions can be made,
and 2 an increase in the number
of options available to the court.
The Judge with a more comprehensive
report can be more objective when

It is Mr. Lubow’s position that an
- objective sentence has four goals:

i retribution/punishment, 2
deterrence - specific and general,
3 rehabilitation, 4. incapacita
tion. Mr. Lubow then explained how
a defendant’s specific alternative
sentencing plan ASP addresses
these four goals.

1Retribution - The Criminal
Justice System now has a singular
approach to punishment - INCARCERA
TION. This singular approach does
not fit all offenders and all
offenses. Victims know incarcera
tion does not make the victim whole
again. There are approaches other
then prison that can be Just as
punitive or more punitive to a
specific defendant. For instance,
community service, restitution,
fines, curfew or other deprivations
of liberty such as house arrest.

2Deterrence - The threat of
imprisonment has little or no
deterrent effect to most defen
dants. Why? Because most have
experienced prison once already;

VIOW4T51.a% time.

yet they go out and repeat other
crimes. Deterrence is based on the
middle class model. The people who
comprise the middle class have
options and are rational. Most of
your public defender clients have
no options and are not rational.
But a specific deterrence for a
specific defendant can make a
difference.

3’ Rehabilitation - Rehabilitation
is out of favor with the criminal
Justice system. If that is the
case then what does a Judge con
sider when sentencing? A Judge
considers what factors caused the
defendant to commit the crime the
first time. He then considers if
these factors can be removed or
their influence lessened. A defen
dant’s specific ASP can deal with
these problems on an individual
basis thereby removing or lessening
the influence they have on the
defendant. Dealing with these
factors is essential if the ulti
mate goal is not to recycle defen
dants in the criminal Justice
system.

4 Incapacitation - Incapacitation
Ts’usually the primary goal. For
the most part the types of cases
that ASPs address are defendants
involved in crimes with a sentence
range of one to five years. In

these cases incapacitation is
limited - 20 percent of the
sentence. A comprehensive and moni-
toreble ASP incapacitates. An ASP
keeps track of the defendant for
large amounts of time. Traditional
probation does not incapacitate.
It does not keep track of the
defendant for *large amounts of

In conclusion Mr. Lubow stated that
even with a good ASP there is no
guarantee of success. The same
risks exist as if the defendant
were placed on parole or released
by expiration of sentence from
Corrections, The criminal Justice
system model requires that certain
types of risks be taken. But risks
can be reduced with an ASP that is
accountable and reasonable.

Mr. Lubow then addressed the ques
tion of duplication of services
when you have probation officers
and pre-sentence investigations.
Yes, there will be a certain amount
of conflict but we must have alter
native placement workers and ASP5.
The criminal Justice system is
based on the adversarial model.
Defense lawyers must be the advo
cate at sentencing. Probation has
a different role and prosecutors
likewise. This adherence to the

model enables Judges to make better
decisions.

With this background, Paul F.
Isaacs, Public Advocate, explained
the Department of Public Advocacy’s
Alternative Sentencing Program
PAASP. See Sentencing Alterna
tives in Kentucky, The Advocate,
December, 1987.

Chief Judge Martin E. Johnstone,
Jeferson Circuit Bench, spoke to
the group about the pressures and
concerns facing Judges when sen
tencing defendants. He reminded us
that Kentucky has a presumption for
probation, KRS Chapter 533.010. In

TYPE OF OFFENDER
POPUlAtiON

sentencing.
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listing what a Judge considers when
sentencing, we learned that the
victim’s input, what is the commun
ity attitude toward the crime, and
will probation work for this def en-
dent, are some of the concerns
addressed in an Alternative Sen
tencing Plan.

Dennis Schrantz, Regional Director
for the North Carolina Community
Penalties Program, a Division of
the North Caroline Department of
Crime Control, then directed our
efforts in three hypothetical
cases. The exercises required each
component of the criminal Justice
system to present the case setting
out their sentencing concerns. A
general discussion on each case
followed to develop en acceptable
ASP. The accepted ASPs addressed
the concerns of all parties invol
ved and provided the court with,an’
option which met all of the
sentencing goals without imprison
ment in the Corrections Cabinet.

At the end of the day, Dennis
Schrentz noted four concerns the
Kentucky program and other programs
nationwide must address. First,
the defendants chosen for the PAASP
must be truly prison bound. A good
evaluation of any program must
first start with the assumption
that candidates chosen for alter
native sentences were prison bound.
Only then can the program be eval
uated on whether or not the plans
kept the defendants out of prison.
Then, if they were kept out of
prison, did they stay out of
prison? An alternative sentencing
program does not deal with high
risk probationers. A second con
cern is the need for a cooperative
relationship with probation end
parole. Third, there must be
quality control. The plans must be
reviewed continually. The credi
bility of the program is tied to
the quality of the plans. Fourth,

does the plan truly reflect the
community view?

The need to be selective was again
emphasized by Bert Lubow. Alterna
tive placement workers must not
only choose prison bound offenders
but submit a quality plan if the
program is to maintain its credi
bility. An ASP should offer Judges
several options for each component
of the plan.

Mr. Lubow then restated an earlier
discussion point that the victim’s
input should be solicited but that
victims do not control the sen
tencing process.

Malcolm Young, Executive Director
of The Sentencing Project, Washing
ton, D.C. whose organization has
provided extensive technical sup
port to the PAASP reminded all
participants that change - is slow,
especially, change- in the criminal
Justice system. Why? Because of
the criminal Justice system’s re
sponsibility for public safety. Bu’t
change can occur and it Is
necessary - necessary because of
prison overcrowding, rising incar
ceration costs, and high recidivist
rates.

The conference concluded on this

note: there will always be set
backs in any program. With that
said there was a resolve to give
the Public Advocacy Alternative
Sentencing Program PMSP with its
limited 12 month funding an oppor
tunity to bring about needed change
in the criminal Justice system.

John T. Daughaday
Circuit Court Judge
Graves County Courthouse
Mayfield, KY 42066

David E. Norat
Director, Defense Services
Frankfort Office
502 564-8006
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BookReview

14 JUVENILES ONDEMNEO TO DEATH

Dorothy Otnow Lewis, M.D. holds the

titles of Professor of Psychiatry
at New York University School of
Medicine and Clinical Professor of
Psychiatry at the Yale University
Child Study Center in New Haven,
Connecticut. This author enjoys a
well deserved reputation for her
publications that highlight her
interest in adolescents and crimi
nal behavior. Her perspective in
volves a hands-on evaluation ap
proach combining the skil Is of a
neurologist and a psychiatrist.
This combination is not frequently
found and her publications about
the neuropsychiatric assessments of

adolescents and adults involved in
violent behavior usually attract
interest. In 1986, Dr. Lewis pub
lished an article in the American

JournalofPsychiatry about the
psychiatric, neurological, and psy-
choeducational characteristics of
fifteen Death Row inmates in the
United States. In October, 1987,
Dr. Lewis, et. al., presented a
paper entitled "Neuropsychiatric,
Psychoeducatlonal, and Family Char
acteristics of Fourteen Juveniles
Condemned to Death in the United
States" at the 34th Meeting of the
American Academy of Child Ado
lescent Psychiatry.

The following review is meant to
highlight the findings:

‘Dr Lewis reports that. exe9ution of
Juveniles Ln America.date back to
1642 whem-a child was executed for:

:bestial.ity - If you include ndivi- -.

7 ..z duals’ condemned ,as Juveniles and -

executed as young adults, there
have bean 272 American Juveniles
executed. United States law per

mitting execution of Juveniles is
based on English common law al
though such executions were halted

in Britain in 1908. The tradition

in this country is to hold Juve

niles responsible ‘for acts and to
punish children as if they were
adults. This study involved evalu
ations of fourteen boys sentenced
to death in four different states
where statutes permit execution of
minors. Diagnostic evaluation con
sisted of psychiatric, , neurolog
ical, psychological, neuropsycho-
logical, educational, and electro-
encephalographic examinations.

Findings:

1 all 14 subJects suffered head
injuries during childhood, 9 of
which were severe enough to re

quire hospitalization.

2 in 9 cases, serious neurolog

ical abnormalities were docu

mented.

3 seven of the i4 subjects were
psychotic at the time of evalu
ations and/or had been so diag

nosed earlier in childhood.

4 only 2 subJects had 19 scores
* abOve .9O. .

5 . only . .Juveniies were . reading
at grade level and 9 were read-,

ing; pr more yeqrs, below

age.

6 twelve of the subjects had been
brutally, physically abused,
often by more than one family

7 only 5 subjects had pro-trial
psychiatric or psychological
examinations of any kind per
formed. These were Judged to be
perfunctory.

The authors conclude that these
representative group members, cho
sen only on basis of age, are mul
tiply handicapped. This is pre

sented as an important finding be
cause diffuse rather than focal
central nervous system injury makes
emotional lability more likely with
associated impulsivity and diffi
culty with control of aggressive
behavior. Drugs and alcohol de
stabilize these individuals even
further. Episodic paranoid idea

tion was the most prevalent psycho
tic symptom and helps to explain
how robberies come to involve mur
ders.

Dr. Lewis writes that this ‘history
of physical and sexual abuse, which

is part of this study group’s life
experiences, set up future violence

- because: - ‘ ‘ -

1 abuse tnvolves multiple batter-

‘ing to the häd’ ‘o t’he’ ch i I d
with consequent br’ininJÜry.

member.

their expected grade for, their



2 parental violence functions as
a model for behavior.

3 being the recipient of brutali
ty engenders rage which is of
ten displaced onto other indi
viduals in the child’s envir
onment.

These subjects did not appreciate
the existence of the vulnerabili-
ties the authors discovered. They
would prefer to be "bad" rather
than "sick" or "retarded." Sub-

Jects’ lawyers seldom discovered
this evidence and families often
didn’t share what they knew about
subjects’ impairment to prevent any
family embarrassment -!.e., infor
mation about brain injury, paranoid
ideation, physical and sexual abuse
was withheld,

Dr. Lewis, et.aI., concluded their
presentation by asking whether such
a group of adolescents should be
considered as responsible as adults

and sentenced to death for the
acts.

Dr. William Wsitzel
St. Joseph Office Park, Suite A-580
1401 Harrodsburg Road
Lexington, KY 40504
606 277-54i9

If Dr. Lewis’ ideas and perspective
interest you, a representative list
of some of her recent publIcations
is on page 54.

SURVIVING SCHIZOPHRENIA:
A FAMILY MANUAL

E. Fuller Torrey, M.D.
Harper & Row, Publishers, Inc.

New York; $19.50

This is a book for lay readers on
schizophrenia, the most widespread
of all mental illnesses. This bratn
disease will strike 1, out of every
100 Americans sometime during their
lifetime. Thus, 2 million Americans
have or will have schizophrenia. On
any given day, there are 600,000
people under active treatment for
schizophrenia and each year another
iOO,000 Americans are diagnosed
with it for the first time.

In this book, Dr. Torrey separates
myths from facts and provides in
formation on the nature of the di
sease, what symptoms do and do not
characterize it, how it is diagnos
ed, what the prognosis is for dif
ferent ages of onset and frequency
of recurrence, when hospitalization
is indicated, how to care for a
schizophrenic patient at home, whe
ther the patient should live at
home, what the effects are on fam
ily stability, state laws on volun
tary/involuntary commitment, and
facts on compensation and medical
benefits. The book contains appen
dices delineating commitment laws
by state, the comparative cost of

antipsychiatric drugs used to treat
the disease, family support groups
by state, and an annotated biblio
graphy.

Dr. Torrey describes schizophrenics
as the lepers of the 20th century.
Our society still believes that the
best way to deal with this disease
is to hide it. There is much ignor
ance and confusion about schizo
phrenia. It is a brain disease with
probably more than one cause. It is
not the same as a split personal
ity, but rather a splitting within

a single personality of thought
content and his/her accompanying
emotion. The category "psychosis"
includes persons suffering from a
manic-depressive illness as well as
schizophrenia. Nor is schizophrenia
Just ‘an idiosyncratic way of think
ing and behaving. It is in fact a
disease.

There Is no one symptom found ex
clusively in all schizophrenic pa-
tients. Auditory hallucinations are
very characteristic of the disease.
A schizophrenic may hear voices
just as clearly as, or even more
clearly than, voices of real people

.t.elking to him/her. The brain is
malfunctioning and simply makes up
what it hears sees, feels, smells
or tastes. A person with true
auditory hallucinations should be

assumed to have schizophrenia until
proven otherwise.

Schizophrenics commonly experience
alterations of the senses. Parti
cularly in the early stages, sense-
tions are enhanced. For example,
background voices will become as
loud as, and sometimes louder than
main voices, making concentrati
difficult. Visual sensations ca
also increase. Ordinary colors and
light appear to be much too bright
and intense, making ordinary read
ing impossible. Not only are the
senses more sharply attuned but
they see and hear everything, as
the brain does not perform its
normal function of screening out
most incoming sights and sounds to
allow a person to concentrate on
whatever he or she chooses. This
flooding of the senses makes it
very difficult for a schizophrenic
to concentrate or think clearly.
Concentrating on even as simple a
task as walking from one building
to another may become impossible
often in later stages of schizo
phrenia sensations are blunted. For
example, a schizophrenic will have
no feel ing of pain. Among other
possible symptoms is an inability
to sort and, synthesize stimul i and
to select out appropriate r
sponses. For example, schi
phrenics may watch the visual
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-motion on TV, but few can tell you% nat is going on.

Dr. Torrey describes in detail the
course of schizophrenia, the causes
of the disease and its treatment.
He points out that drugs do not
cause schizophrenia ,se. On the
contrary, a schizophrenic may
resort to drugs to cope with some
of the symptoms of the disease. The
onset of the disease typically
occurs between the ages of 16 end
25. It is uncommon for the disease
to begin after age of 30 and rare
after the age of 40. Approximately
one third of patients recovers
within 10 years, another third
shows improvement with medication,
and the remainder shows no improve-
ment. There is no longer any doubt
that the brains of schizophrenics
are structurally different and
function differently. The disease
sometimes runs in families. On the

lj other hand, schizophrenia does not
sult from faulty child-rearing

,,ractlces. Schizophrenia is usually
a very treatable disease with the
use of drugs, inasmuch as symptoms
are control led. It is not curable
at the present ‘time, as the causes
are not understood. Drugs are not
only the most important treatment
for schizophrenia, but they work
most of the time for most of the
people with the disease if they are
used correctly. On the other hand,
insight-oriented psychotherapy is
not only useless, but probably
detrimental. Schizophrenics are
overwhelmed by external and in
ternal stimuli and trying to Impose
some order on the chaos. Asking
them to probe their unconscious
motivations is analogous to direct-
ing a flood into a town already
ravaged by a tornado.

Dr. Torrey severely criticIzes the
mass deinstitutionalization of
Mentally ill patients in recent

lAcades. Many of the discharged
schlzophrenlcs responded poorly if

at all to drugs, had become highly
dependent on- the state hospital,
had no family and/or had nowhere to
go. Many have ended up in abysmal
foster homes or hotels or on the
streets. There has been a general
failure in the United States in
providing adequate or any after-
care psychiatric services for
released schizophrenlcs. These
persons have severe difficuities in
finding sources of income for food
and housing and in obtaining medi
cal care and vocational rehabili
tation. Because of their symptoms
and the stigma attached to the
disease, schizophrenics, living in
the community have difficulty in
obtaining companionship and tend to
be very isolated. One study reports
that almost half have no recrea
tional activity aside from watching
television.

It is possible to devise a compre
hensive program to meet the needs
of schlzophrenics released from the
hospital. Dr. Torrey describes in

detail two such comprehensive
programs in Washington, D.C., and
Miami, Florida to "illustrate that
good programs can be created for
persons with schizophrenia and that
there can be something after the
hospital besides loneliness and
cockroaches." Dr. Torrey also
devotes an entire chapter to "what
the family can do." He discusses
violence, suicide, and homicide
among schizophrenics. As a group,
schizophrenics are nonviolent. They
are more likely to be victims,
rather than assailants, They do
have a higher arrest rate, due to
recurring schizophrenic symptoms--
often resulting from poor psychi
atric follow-up. Schizophrenics may
do things or behave in such ways
which bring them to the attention
of the police, who then arrest them
to return them to the hospital. For
example, one man smashed a store
window because he saw a dinosaur
jumping out at him. For various
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reasons usually associated with
their symptoms, schizophrenics have
a relatively high mortality rate
from suicide, accidental death, and
medical conditions. Homicide among
schizophrenics is rare. Usually it
is a product of paranoid delusions

- an attempt to get "them" before
"they" get him/her.

Dr. Torrey discusses in some detail
the legal and ethical dilemmas in
schizophrenia. The most common is
deciding whether to hospitalize a
schizophrenic against his/her will.
While Dr. Torrey delineates the
arguments both for and against
involuntary hospitalization, he
does believe that in many states it
has become too difficult to in
voluntarily hospitalize schizo-
phrenics who cannot take care of
themselves and/or pose a danger to
others. He suggests that schizo-
phrenics Judged by psychiatrists to
be incapable of carIng for them
selves should be Involuntarily
hospitalized for a limited period
of time - no longer than twelve
weeks - during which treatment
could be tried. After this period
of time, the patient would have to
be released unless he/she agreed to
stay or was found by a Judge and/or
jury to be genuinely dangerous to
others.

Overall, Dr. Torrey’s book is en
Informative, comprehensible, and
practical work on the causes,
nature, and treatment of schizo
phrenia as well as the problems
faced by individuals, their fami
lies and society in general in
dealing with this widespread mental
disease.

Oleh R. Tustaniwsky
Assistant Public Advocate
Major Litigation Section
Frankfort Office
502 564-8006
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