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Judge broadens 
rights of convict 
Court says attorney was too cautious 
BY BEN L. KAUFMAN Ohio, Kentucky, Tennessee, and 
The Cincinnati Enquirer 

A federal court in Cincinnati 
Wednesday expanded the rights 
of indigent convicts who rely on 
court-appointed attorneys to 
handle their appeals. 

The ruling was written by 
the new chief judge of the U.S. 
Court of Appeals for the 6th 
Circuit, Albert J. Engel. 

It said lawyer Albert J. ''Tim 
Rodenberg Jr. was too cautious 
when he filed an unsuccessful 
appellate brief for Albert Huston 
Freels. 

That amounted to inadequate 
assistance and violated Freels' 
right to due process, Engel said. 

And the judge did not leave 

Michigan. 
The' case began in mid-1983 

when Freels. then 29, pulled a 

it at that. 
Noting this was 6th Circuit's 

first look at indigents' appellate 
rights under recent Supreme 
Court decisions, Engel admon- 
ished court-appointed attorneys 
to err on the side of creative 
lawyering and aggressiveness: 
"Very often what may seem 

frivolous or unsupportable to 

knife on a nval pushcart opera- 
tor during an argument over a 
spot at Fifth and Vine streets. 

He pleaded guilty to felonious 
assault but later rethought his 
position and appealed. The court 
appointed Rodenberg who filed 
a brief saying Hamilton County 
Common Pleas Judge Robert 
Gorman committed no prejudi- 

I 

cial errors. 
Freels lost that appeal and 

counsel may seem otherwise in 
the eyes of the client or the 
appellate court." 

Because lawyers*&k sanc- 
tions for filing frivolous claims, 
Engel asked state appellate 
judges to recognize the attor- 
neys' dilemma while assuring 
indigents of adequate represen- 
tation. 

The decision affects cases in 

Ohio Supreme Court refused to 
review his case. 

Freels turned to federal 
courts and enlisted Gregory L. 
Avers. chief counsel for the Ohio 
&blic Defender Commission, as 
his attorney. 

Tuesday, Freels and Ayers 
won. 

Engel said Rodenberg failed 
to meet standards expected of a 
court-appointed appellate attor- 
ney. 

Then the 6th Circuit told 
Ohio to appoint a new attorney 
for Freels and give him a new 
appeal or let him go. 

"Great," Ayers said. "This is 
a substantial problem all over 
the state." 

Rodenberg repeated his con- 
viction that there was merit in 
none of Freels' complaints and 
said he had tried to avoid bur- 
dening the court with frivolous 
assertions of error. 
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Russ Baldani I s  a name t h a t ' s  pro- 

bably f a m i l i a r  t o  you, because he 

c lerked fo r  t he  DPA Frankfor t  post- 

conv ic t ion  branch from 1982 u n t i l  
he graduated from UK law school I n  

May, 1984, and jo ined Fayet te Legal 
Alde. Perhaps you have read o r  
heard o f  h i s  impressive advocacy 
f o r  Fay Foster. Russ obtained I tnot  

g u i l t y n  ve rd i c t s  i n  s i x  o f  h i s  l a s t  
seven fe lony t r i a l s .  

As o f  t h i s  pub1 lsh ing  date, Russ 

has l e f t  h l s  p o s i t i o n  w i th  Fayet te 

Legal Aide and jo ined the  Lexington 
branch o f f i c e  of t he  Cleveland 
based f i r m  o f  ' Summers, Fox, D ixon, 
McGlnty and Davidson. He intends t o  
cont inue p rac t i c i ng  c r lmlna l  law 
and t o  maintain h i s  t i e s  w i th  t h e  

pub1 i c  defender system by doing 
c o n f l i c t  cases and p r o  bono work. 

Criminal defense i s  very c lose t o  
h I s  heart. "Cr i m  lna l defense work 
I s  never bor ing - o f ten  f r u s t r a t -  
ing, depressing and s t ress fu l  - bu t  

I 

never bor ingtt and an education - 
" In  t he  year I spent prepar ing f o r  

and p a r t i c i p a t i n g  i n  Fay Foster 's  
t r i a l ,  I learned more than i n  a l l  
my years o f  education combined.tt 

More comments from Russ: 

What aspect o f  c r lm lna l  defense do 

you I l k e  best, and why? 

Pub l i c  defenders represent people 

who o f ten  have no resources, hope 
o r  support from fami ly/ f r iends.  The 
most s a t i s f y i n g  aspect o f  c r rmina l  

defense work i s  when one o f  these 
people r e a l  izes t h a t  you r e a l  l y do 

care about what happens t o  them. 

No matter  how t h e  pub1 i c  perceives 
my c l i e n t ,  I can always f i n d  some- 
t h i n g  good t o  say about each one. 

Problems you've experienced w i t h  
t h e  c r lm lna l  J u s t l c e  system? 

The gross inequ i t y  i n  resources 

ava l  l a b l e  t o  t h e  Commonwealth and 

pub l i c  defender. The Commonwealth's 
resources a r e  I imi t less ,  wh i le  a 
pub l i c  defender has t o  f i g h t  and 

scrap fo r  everything. 

I spent my f i r s t  year a t  Fayet te 
Legal Alde i n  j u v e n i l e  cour t ,  and 
went from the re  t o  adu l t  fe lony  
court. I t ' s  i nc red ib le  how many 
j uven i l es  I represented t h a t  I ' v e  
now seen going through t h e  a d u l t  
system. The system seems content  
t o  warehouse o f  fenders, ra the r  than 
fo 'v igorously attempt t o  deal w i t h  
the  sources o f  t he  o f  fender's 
problems - a l c o h o l i m ,  drug abuse 
and mental i l lness .  

What was your most embarrassing 
moment as  an a t to rney? 

Before a judge put  my c l  l e n t  on 

probat Ion, he asked the  c l  l e n t  I f  I 
had explained what a l ts t l ck le r t t  the  

judge was on probat Ion v lo la tors ,  

The c l  l e n t  answered Ityes - bu t  

t h a t ' s  n o t  t h e  word Russ used." 

Whatls a sec re t  o r  l n s l g h t  o f  your'  

Job t h a t  youlve learned t h a t  you 

could share w i t h  new at torneys? 

Don' t  f ee l  t h a t  slmply because you 
a re  an a t to rney you're be t te r  than 
b a l l  l f f s ,  c le rks ,  j a l  lers, proba- 
t Ion and par0 l e o f f  Icers, secretar-  

les and o thers  In tegra l  t o  t he  c r l -  

mtnal j u s t l c e  system. I f  you adopt 

t h a t  a t t i t ude ,  you won't go far .  
* * * 

Kevin McNally sald, t t l t v e  worked 
w l t h  many loca l  counsel In  some 
tough cases and I 've never learned 
as much as I d i d  working w l t h  Huss 
on Fay Foster. He taught  me a l o t  
about d i r e c t  examlnatlon In  par- 
t l c u l a r .  Russ I s  a natural,'( Neal 

Walker added, ItRuss throws the  best 

Halloween p a r t l e s  I n  LexIngton.lt 

Huss was born I n  Pawtucket, Hhode 
Island, l lved I n  B i g  Flats,  New 
York u n t l l  7 t h  grade and graduated 
f ran  h lgh  school I n  Harrodsburg, 

Kentucky. HIS hobbles are  s k l  lng, 
g u l t a r  and hand lcapplng horses. 

C r f s  Brown, Paralegal, 
Tralnlng/MaJor L l t l g a t  Ion 
Frankfor t ,  Kentucky 40601 

( 502 564-8006 
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Public Advocate, Paul F. Isaacs On 
The Department of Public Advocacy: 
A Written Interview 

You have been reappointed t o  a 

second 4-year term as Pub1 l c  Advo- 
cate, what are your focus and agen- 
da I n  your second 4 years? 

My focus fo r  the next 4 years i s  t o  
improve the del ivery of services t o  

every c l  tent of DPA. The 3 areas 
of major concerns which I would 
I ike t o  address are: 1 )  the need 
fo r  increased resources for  the 
contract counties coupled with a 
system of qua1 i t y  assurance wh ich 
rewards those contract programs 

providing good servlces; 2 )  main- 
ta in ing a fu l  I complement of a t to r -  
neys in  our f i e l d  o f f  ices; and 3) 
insuring t ha t  the Department has 
adequate resources t o  meet i t s  sta- 

tu tory  respons i b i  I i t i e s  in  the area 

of capital  I i t i ga t i on  so tha t  our 
attorneys, fu l  I-t ime and private, 
do not have t o  su f fe r  emotional and 
profess ional burnout. 

How d id  DPA do I n  the  Legislature 

wi th  appropr la t lons  f o r  the next 
blenn lum? 

The Department received a continu- 

a t  ion budget for  the next bienn i um 

with an increase in  funds t o  meet 
specif l c  new respons ib i l i t i es  i n  
the areas of involuntary commitment 
procedures and t o  s t a f f  the new 
Morgan County Prison in  the second 
year of  the biennium. In a year o f  
extremely t i g h t  s ta te  revenues, it 

was clear t ha t  the Legislature rec- 
ogn ized the continued needs of the"  
Department for  more resources. 

DPA has never had adequate funding. 

k 

What w i l l  DPA not  be able t o  do ad- 
equate1 y i n  the  next 2 years? 

The major problem of the Department 
i s  t ha t  it does not adequately 

compensate i t s  s ta f f ,  both f u l  l- 
time and pr ivate contract a t to r -  

neys, fo r  t he i r  dedicated service 
t o  t he  Department and t o  the 

criminal j u s t i ce  system, which can- 

not operate without t h e i r  services. 

With a continuation budget, there 
I s  no possibi l i t y  of  increased com- 

pensation during the next 2  years 
and the Department w i t  I continue t o  

depend on t h i s  dedication in order 

t o  maintain i t s  level of services 
t o  i t s  c l ients.  

How d id  c r  i n  ina l  defense advocates 
do i n  the  Legislature wi th  substan- 

t i v e  cr iminal  law leg is la t ion? 

Thfs leg is la t i ve  session was so 
absorbed in  budget issues t ha t  
there were no major cr iminal  
j u s t  ice issues considered. Ma in- 

ta in ing  the  Un i f  ied Juven i l e  Code 
without gu t t ing  the progressive 
aspects of the  code was one major 
accompl ishment in  t h i s  session, 
and, although the two b i l l s  
proh f b i t  lng the execut Ion of the 
mental I y retarded and Juveniles did 
not pass, both b i  I I s had over- 
whelming support i n  both chambers 
and have excel l en t  chances in the 
next sess ion. 

"How can DPA receive nore adequate 
appropr l a t  ions and do bet ter  wi th  
cr lminal  law leg is la t ion  I n  the  
future? 

Paul F. lsaacs 

The Department w l  I I be more effec- 
t l v e  In the leg ls la ture both In 
substantive crlmlnal law leglsla- ( 
t Ion and appropr l a t  Ions when the 
crlmlnal defense bar speaks wl th  
one volce on these Issues. Every 
attorney dolng publ l c  advocacy work 
I s  provldlng a valuable service t o  
the Commonwealth and they should be 
adequate1 y compensated fo r  the lr 
work. When publ l c  advocates, pr l -  

vate part-tlme and f u l  I-tlme, are 
not adequately compensated, It ds- 

values the work of a l l  crlmlnal 
defense lawyers because It Is a 
r e f l e c t  Ion o f  a vlew tha t  protect- 

Ing the r l gh t s  of c l t lzens Is  not 

important. We, as crlmlnal defense 
lawyers, know better and we must 
make tha t  pos l t lon known and 
accepted. 

County contract publ lc  defenders 
have been and s t j l l  are under- 
funded. One county publ lc  defender 
system I s  paying 57.50 per hour on 
cases. It i s  r ld l cu lous  t o  th lnk  
t ha t  Indigent defendants accused of 
c r  lmes can be rlniima I I y represented ( 



fo r  t ha t  pittance. How can t h i s  

s i t u a t  Ion be permi t t ed  t o  cont lnue 
t o  ex is t?  

KRS Chapter 31 very c lea r l y  sets 

fo r th  t ha t  i n  those areas where the 

local government has elected t o  

establ ish a contract system for  
del ivery of pub1 i c  advocacy ser- 
vices, the local un i t  of  govern- 
ment has the respons ib i l i t y  t o  ade- 

quatel y fund the program over and 
above the s ta te  share. Some 
counties do t h l s  and others do not. 

The s ta te  share t o  the contract 

counties has r isen the l as t  2 years 
but county contr ibut ions have not 

increased. I know t ha t  the local 
un i t s  of  government cannot meet a l l  
of the sho r t f a l l  i n  t h i s  area but I 
th ink that  we do have t o  bs more 
aggressive i n  reminding the  coun- 
t i e s  of  t he i r  responsibi l i t i e s  t o  

the pub l l c  advocacy program. 

Death penalty cases continue t o  

dra in  DPA dry. Death cases demand 
resources tha t  DPA does not  have. 
They cause inhuman condit ions on 
DPA attorneys and s ta f f .  How can 
DPA survive capi ta l  I i t l g a t l o n ?  

DPA can on1 y survive the demand of 
Death Penalty cases i f  there are 
more resources t o  meet the demand 
of cap i ta l  I t t i ga t ion .  This means 
we need more attorneys involved in 
these cases. The Department i s  
current1 y using several approaches 
t o  address t h i s  lack of resources. 
We current ly have a proposal sub- 

mit ted t o  the IOLTA Board of 
Trustees fo r  an IOLTA Grant t o  
estab l ish a par t - t  ime pos i t  ion t o  
r e c r u i t  attorneys from the pr ivate 
bar who would be w i l l i n g  t o  do some 
pro bono work i n  capi ta l  l i t i g a t i o n  

and t o  provide a paralegal t o  
ass is t  capital  l it igat  ion attorneys 
I n  t he i r  cases. We also have a 
proposal before the  United States 
Adml n l s t r a t  lve Off lces of the 
Courts Defender Committee fo r  funds 
t o  establ ish a community Resource 

Center in Kentucky which would 

involve prov i d  i ng d i r e d  represen- 

t a t  Ion and backup services in  

federal habeas and s ta te  court  
actlons. Recently, the United 
States Admin l s t r a t  lve Off ices o f  
the Courts has approved the $75.00 
an hour fee for  attorneys doing 
federal habeas corpus capi ta l  
representat ion fo r  both Eastern and 
Western D i s t r  i c t s  of Kqntucky so 
the Department, i f  it receives t h l s  
Resource Center Grant, w l l l be 
r ec ru i t i ng  pr ivate bar members t o  
get Involved in  these cases. We 

must have more lawyers involved in  

t h i s  process, and the Department i s  
aggress ivel  y seek1 ng ways t o  make 
capi ta l  l i t i g a t i o n  more than Just 
the responslbi l l t y  of  t he  Depart- 
ment of  Publ ic  Advocacy. 

DPA has a horrendous turnover o f  

attorneys I n  many of f t s  f l e l d  
o f f  lces. Why do you th lnk  t ha t  I s?  

What can be done t o  reverse t h i s  

damaging turnover? 

Turnover has been a t rad i t iona I 
problem in  a l l  pub1 i c  defender 
o f f  ices because of a var ie ty  of  
problems. One problem tha t  the 
Department has i s  tha t  many of our 

f i e l d  o f f  lces are located in  the 

more geographically remote areas of 
the s ta te  and younger attorneys 
w i l l  go there for a few years t o  
develop t h e i r  t r i a l  s k i l l s  but 
t h e l r  u l t imate desire i s  t o  get t o  

the central  par t  of the s ta te  or  
closer t o  t h e l r  home area. Also, 
there i s  the problem o f  high case- 
loads coupled wi th  capi ta l  l i t i g a -  
t i o n  which resu l t s  In  a high level 
o f  stress fo r  these attorneys and 
they cannot do it fo r  a very long 
period of time. 

However, these are my perceptions 

of why people leave based on 
bndividual s i tuat lons, but we have 
never conducted a thorough survey 
t o  determine i f  my perceptions are 
correct. We are now in the process 

o f  dolng tha t  and t ha t  should give 

us some Ideas of the  areas t ha t  we 

need t o  address. My be1 l e f  a t  t h l s  
polnt  I s  t ha t  we need t o  understand 

t ha t  there w i l l  be a cer ta in  amount 
of  turnover In our f l e l d  o f f l ces  

and t h a t  t ha t  necessarll y i s  not a 
bad thlng. Attorneys who have done 
publ lc  defender work contlnue dolng 
crfmlnal defense work In  the p r l -  
vate bar, become leg Is lators,  judg- 

es and other community leaders and 
become Important advocates fo r  the 

Department In  the future. Secondly, 
we need t o  f lnd out If there are 
other reasons t ha t  they are leaving 
and t r y  t o  address those Issues. 
We have tr led t o  address the case- 
load area by Increased s t a f f  when 
posstble and I th ink our t ra in ing  
component I s  a very important part  
of r e t a l n  lng our people because for  
those I nd tv lduals who have chosen 
t h l s  as t h e l r  I l f e l s  work, they 
must be glven the opportunlty t o  

grow profess lonally. We need t o  
provlde an atmosphere tha t  allows 
our s t a f f  t o  continue t o  grow pro- 

f ess iona I l y so tha t  they can feel  
good about the work t ha t  they are 

doing. 

Why has DPA been able t o  do so well 

over the  years wi th  so many serious 

problems and such a s l gn l f l can t  
lack o f  resources? 

The strength of DPA has been and 
w l l  l always be the fac t  t ha t  there 
I s  a hard core of very ded lcated 
tndtvtduals, both fu l l - t ime  and 

par t - t  ime contract attorneys, who 
are committed to dolng t h l s  work. 
The success o f  the Department I s  
the comblnat ion of the success o f  

many indtvtduals In aggressively 
representfng the c l t l zens  whose 
in terest  they have been appointed 

t o  protect. 

Have you been successful a t  
exc l t l ng  people t o  want t o  be 
publ ic  defenders I n  t h l s  state? 



I do not be1 i w e  t ha t  individuals 

w i l l choose t o  be pub1 i c  defenders 
i n  Kentucky because of anything 
t ha t  I as an individual do. 

The a t t r a c t  ion t o  doing pub1 i c  

defense work comes from a person's 

commitment t o  protect ing the inter-  

ests of  c i t izens who are entangled 
i n  the criminal j u s t i ce  system. I t  
has t o  do wi th  the  percept ion of 
DPA as an exc i t i ng  and I n t e l  lectu- 

a l l y  challenging place t o  work. 
That message must be carr ied by a l l  
of the people who work fo r  the 
Department. 

I hope tha t  people know o f  my 
commitment t o  providing t h l s  ser- 

v ice and my commitment t o  making 
t h i s  a good place t o  f u l f i l l  those 
goals. Real is t ica l ly ,  however, the 
rea l  ambassadors o f  excitement are 
those attorneys i n  the trenches 
doing t h i s  on a day-to-day basis 

and not whomever happens t o  be the 

Publ i c  Advocate a t  any given time. 
The best way t o  exc i te  people about 
being pub1 i c  defenders i s  by ag- 
gresslvely representing our c l i en t s  
because the people we want t o  
a t t r a c t  w l  l 1 be at t racted t o  us 
because o f  that. 

I 1 
Commonwealth of Kentucky 

OF FlCE FOR PUBLIC ADVOCACY 
State Office Building Annex 
Frankfort, Kentucky 406~- 
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151 Elkhorn Court, Frankfort, Kentucky 
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The courts continue t o  go a f t e r  DPA 
attorneys fo r  contempt and sanc- 
t lons, o f ten ca l lous ly  and un fa i r l y  
without any sens l t i v l t y  t o  t he  
unique d i f f  i c u l t i e s  o f  cr imlnal  

defense work, especial ly capl ta l  

defense work. What are you dolng 
about t h l s  as Publ tc Advocate? 

The c r i t  icisms of the courts of  DPA 
and t h e i r  contempt proceedings has 

been t ha t  the Department lawyers do 
not get t h e i r  b r i e f s  f i l e d  in a 
t imely  manner. In my view, t h i s  i s  
a resource problem and t h i s  i s  an 

area in which we are wqrking very 
desperately t o  t r y  t o  ge+ increased 
resources fo r  our s t a f f  , especial l y 
I n  the area of capi ta l  I i t igat ion.  
The other method t ha t  I have used 
as Publ l c  Advocate i s  t o  t r y  t o  
open l lnes of commun ications wlth 

the courts so t ha t  we can discuss 
these problems pr lor  t o  t h e i r  

becoming adversar ia l ,  i f  a t  a l  l 
possible. Although more work needs 

t o  be done in t h i s  area, I do th ink 

tha t  the number of contempt c i ta-  
t i ons  and show cause orders has 
dropped and I hope it w i  l 1 continue 
t o  drop u n t i l  it i s  no longer a 
prob l em. 

Are indlgent c i t i zens  accused o f  
c r  lmes I n  Kentucky's d i s t r i c t  
courts receiving adequate represen- 
t a t  ion? 

While I cannot speak fo r  every case 

i n  every area, I can say t ha t  our 
s t a t i s t i c s  show t ha t  consistent ly 
we obtain some r e l i e f  for  our 
c l l en t s  in 35 t o  40 percent of  the 

cases in d i s t r i c t  court. That 
seems t o  me t o  be a high percentage 

of service t o  our c I tents. On the 
other hand, because my o f f i c e  hand- 

les a l l  the complaints received by 
the Department concerning t he i r  
attorneys, I do know t ha t  i n  some 

areas there have been problems with 
representation a t  the d i s t r i c t  
court  level in individual cases. 
We are current ly  reviewing those 

.cases t o  see i f  there i s  a pattern 
and what method we might use t o  
improve the de l lvery  o f  services in 
those par t  fcular areas. 

What i s  DPA dolng t o  expand tho  

protect ions and reprasentatlon for 
t he  m n t a l l y  Ill and the  retarded 

fn  t he  courts? 

In the  l as t  year DPAts Protect ion 
and Advocacy Oivis lon recelved a 
new federal grant t o  represent 
jndlvlduals who are labeled as 

mental l y I I I and are current ly or 
have been In a mental l n s t i t u t f on  
i n  the  l as t  6 months. Thls pro- 
gram, whlch I s  s ta f fed by lawyers, 
soclal  workers, and psychologists, 
Insures t ha t  these IndivJduals~ 

r ights are protected both In courts 
and In the lnstltut'ions. Also, I n  
the l a s t  General Assembly the 
Department received funding t o  

provide representation t o  adult  
Individuals labeled as mental I y  

retarded who are In danger of  being 
placed In Institutions for  the 
mentally retarded. Thls represen- 

t a t i on  was requlred under a federal 
cour t  decision, Doe v. Austin, In 

the Western D i s t r i c t  o f  Kentucky. 
Also, House B l l  l 48 which passed , 
t h l s  sesslon of the Legislature 
made some changes In the involun- 

t a r y  commitment law In  Kentucky and 
we w t  l l be havIng a t ra in lng  
sesslon on t ha t  subject In the next 

year. In the last  year, the De- 
partment received a grant from the 
Developmental D l sab l l l t y  Counctl to  
represent Ind l v  idua Is who are 
labeled as developmentally dls- 
abled a t  sentencing and t o  prov lde 
a l te rna t i ve  sentencing proposals t o  

the court  in order t o  d f ve r t  these 
IndIvIduaIs from prison. This 
program I s  now operat ing statew lde 
and has 4 a l te rna t l ve  placement 
workers In  4 d I f  ferent o f f  ices who 
are working wlth attorneys In t he i r  
areas t o  provlde t h l s  resource t o  
the developmental l y disabled c l  1- 

ents. 

I s  DPA f igh t ing  t o  insure t ha t  no 
one I s  tnvo luntar i ly  comnrlttd 
wtthout the benef i t  o f  a j u r y  
determination? Why? 



As I said ear l i e r ,  the Department 

w l l l  be providing a t ra in ing  ses- 

s ion concerning the new proposals 

In  House B i l  I 48, one o f  which re- 
quires attorneys t o  request a jury  
tr la1 in invol untary commitment 
proceed I ngs. The s ta tu te  provides 
t ha t  i f  a ju ry  t r l a l  i s  requested, 
one must be provided, However, it 

i s  not DPA1s r o l e  t o  determine 
whether every individual involved 
in  an involuntary commitment should 
have a jury  t r i a l .  That decision 
i s  reserved for  the c l  ient  and t o  
h i s  attorney. In some cases, as a 

matter of  strategy, the c l ient  and 
h i s  attorney may want t o  have a 
judge t r i a l  as opposed t o  a j u r y  
t r i a l  and it i s  t h e i r  r o l e  t o  make 

tha t  determ inat  ion. The Depart- 
ment's r o l e  i s  t o  educate the at- 

torney about h i s  opt ions, not t o  
make t ha t  decision f o r  him and h is  
c l  ient. 

The fu l l - t ime  contract systems I n  

both Lou isv i l l e  and Lexington con- 
t i nue  t o  be burdened wi th  incred- 
i b l  y high caseloads and inadequate 
resources t o  cope wi th  those 
caseloads. The most recent s ta t i s -  

t i c s  show that, i n  Lexington, the 
Publ ic Defender's O f f i ce  handled 
4,383 cases i n  t he  l a s t  f i s ca l  year 
wi th  an average caseload o f  398 per 
attorney. Even worse, I n  Louis- 
v i l l e ,  the Publ ic Defender's Of f i ce  

hand led an overwhelming 37,656 
cases In  f lscai  year '87. That i s  
over 1,300 cases per attorney1 
With ant  lcipated increases i n  work- 
load during the coming year and 
bleak prospects f o r  add it tonal 
fund ing, how do you intend t o  
address t h i s  continuing problen? 
Nat ton8 l standards reconrnend fa r  
fewer cases per attorney i n  order 
t o  ensure e f fec t i ve  assistance o f  
counsel . I n  other j ur  l sd i c t  ions, 
Such as New York, j ob  act ions have 
been taken t o  resolve s imi lar  
problems. In  spch states as A r i -  
zona and Cal i fornia,  lawsuits have 
been f t l e d  t o  impose a cap on the  

number o f  cour t  appointments which 
can be d f rected t o  defender o f f  4- 
cers. Are you considering e i the r  o f  
these strategies as a means t o  rec- 

t i f y  condit ions tn Kentucky's sys- 

tem? Also, how do you go about equ- 
f tab ly  d i s t r i bu t l ng  aval lab le  funds 
t o  the  various o f f i ces  throughout 
the s ta te  since there seems to be 

such a wlde d lspar l t y  I n  the  

case l osd l eve l s between ! contract 
systems and branch o f f l ces?  

The Lex l ngton and Lou lsv l l l e of-  

f ices do need more resources, but 
as discussed ear l i e r ,  the funding 

for  both of these countles who have 
elected t o  establish t h e i r  own sys- 
tem i s  a j o i n t  responslbt l i ly of 
the  s ta te  and local u n l t  of  govern- 
ment. The s ta te  resources have in- 
creased fo r  both of these o f f i ces  
every year slnce I have been Publ ic 
Advocate. My respons i b l l  i t y  i s  t o  
t r y  ' t o  d i s t r  lbute the resources 
throughout the system as equitably 
as poss ible. In order t o  do that, 
we have t r l e d  t o  use a populatlon 
formu la based on a f igure current1 y 

a t  80 cents per capita fo r  a l l  o f  

the countles. However, conslderlng 
the huge caseloads i n  Jefferson and 

Fayette Counties, we have not used 
tha t  formula fo r  those two counties 
but have glven them a greater pro- 

por t  Ion of the resources. As I 
sald ear l i e r ,  I do not th ink  tha t  
it I s  solely the countyls responsl- 
b i l  l t y  t o  meet t h l s  sho r t f a l l  and 
In fact, every sess ion of the leg- 
i s la tu re  we have asked fo r  more 

fundlng for  the contract count les 
and w i l  l continue t o  do so. How- 
ever, I do th ink  t ha t  the local 
un i t s  of government are going t o  
have t o  contr lbute more t o  address- 
ing t h i s  problem. 

What I s  your v l s ion  f o r  DPA? How 
erg you going t o  implement t h a t  
v is ion? 

My v l s  Ion of the Department of  
Pub1 l c  Advocacy Is  t ha t  of an 

agency committed t o  f u l f l l  l i ng  I t s  

s ta tu to ry  dut ies In such a way t ha t  
no person in  Kentucky i s  denied h is  

r ight  t o  adequate representat ion 
because of h i s  f inancial  situation. 
I bel ieve t ha t  the  Department w i l l  
achieve I t s  goal when, In every 
case, whether it involves a con- 
t r a c t  attorney or  a fu l l - t ime 
attorney, t ha t  person had as good a 
representatlon as i s  aval lable In 
t h i s  state. That v is ion can only 
come t r ue  when there are adequate 
resources t o  canpensate those per- 

sons working in the system so tha t  
we have Individuals w l l l i n g  t o  do 
t h i s  work over a long period o f  
t ime and In an atmosphere of pro- 
fessional growth, The only way t o  
implement t h i s  i s  t o  aggressively 
seek new resources fo r  the Depart- 

ment and t ha t  i s  my goal. 

Any other thoughts? 

The question I was asked most o f ten 

a f t e r  I was f i r s t  appointed Publ i c  
Advocate 5 years ago was, "Why do 
you want tha t  job?ll and I have t o  
admit t ha t  there have bqen times in  

the  l as t  5 years t ha t  I have asked 
m yse l f t ha t  quest ion. However, 
those times have been few and far  
between. I have enjoyed being the 
Publ lc  Advocate and look forward t o  
the next 4 years. The main reason 
t ha t  I have'enjoyed it and th ink  I 
w l l l  continue t o  enjoy It i s  the 
opportunl ty t o  be associated with 

the most dedicated individuals I 
have ever had the pleasure of work- 
ing with. Belng a Publ ic  Advocate 
i s  the highest level of pub1 i c  
serv Ice. There can be no higher 
duty than protect ing the r i gh t s  of  
c i t l zens  and each day I feel honor- 
ed t o  be a par t  of  t ha t  work. 

Paul isaacs was rppofnted t o  a 4- 
year term as Publ ic  Advocate by 
Governor Brown and was reappointed 
by Governor Collkns on October 1, 
1987. 



Kentucky IOLTA fund 
Written in ter vie w with 
William T. Robinston Ill, Chairman 

William T. Robinson I11 
[ 

How many lawyers are participating 
i n  the Kentucky IOLTA Fund? What 
percent I s  t ha t  o f  attorneys I n  
pr ivate pract ice I n  Kentucky? 

I 1,562 attorneys - 26% o f  the 6,000 

! attorneys in  pr lvate pract ice. 

Ill How much money has beem collected? 

$150,000. 

What in terest  r a t e  a re  the f inan- 
c l a l  i n s t l t u t l ons  paytng? 

I far f ran 5%. 
I 

How much money has been expended i n  

The f lnancial Ins t i tu t ions  pay the 
fund the same ra te  paid t o  t h e i r  
non-attorney customers. The ra te  
f luctuates but usual ly i s  not too 

s t a r t  up costs and administrat ion 
o f  the Fund? 

The Fund started wi th  a $60,000 
l tne of c red i t  from t he  Bar Associ- 
atlon. That l lne of c red i t  was 
r e t i r ed  a f t e r  the f i r s t  year with a 
$25,000.grant from the Ford Founda- 
t i o n  and Interest earned from Fund 
accounts. 

What are the  on-going .fatal costs 
t o  admln i s t e r  t he  Fund t ha t  have t o  
be mat eech year before there i s  
any grant money aval lable? 

The Fund has a l iml ted experience 
on I t s  budgetary costs and has run 
under budget so far. It is  ant i c i -  
pated t ha t  annual costs w i l  l level 
o f f  a t  570,000 - $80,000 per year. 

What are those yearly costs a l lo -  

cated to?  

The Fund functions on the same for-  
mat as the  Bar Assoclatlon - paid 

s ta f f ,  volunteer Board. The largest 

s lngle cost I s  personnel, lncludlng 
our s t a f f  support fo r  the C l  lentst  
Security Fund In addl t  Ion t o  admln- 
l s t r a t i on  of the Fund. The Trustees 
have also al located 10% of revenues 
t o  an endowment. 

How much money I s  now aval lab le  fo r  

grants? 

What I s  the  process f o r  obtalnlng 

grant money? 

By appl lcat lons t o  the Trustees and 
t h e l r  recommendat Ion t o  the Supreme 
Court. 

How many grant appl i c a t  Ions have 

you received, o f  what type, and 
from whorn? 

The grant dead l I ne was not unt i l 
May 2 but we have already received 
one appl lcat lon fo r  a pro ject  t o  
promote the admln l s t r a t  Ion o f  Jus- 
t Ice from a law school. 

When w l l l  f u tu re  grants be made and 

under what c r l t e r i a ?  

A t  teast annual l y  beglnnlng wl th  
th; 1988-1989 f lscal year. 

In  December o f  1986 you informed 
The Advocate t h a t  North Carol l na l  s - 

IOLTA i s  receiving $80,000 per 
month w l th  8,000 lawyers, and you 
belleved wi th  6,000 Kentucky law- 
yers t h a t  Kentucky should be col- 

l ec t ing  $60,000 per month. I s  Ken- 
tucky fa r lng  well I n  t h l s  regard? 

The Kentucky program has not yet 
met wl th  the monetary success 

achleved by North Carol ina tn large 

par t  due t o  dlfferences in pract Ice 
(malnly rea l  estate) between the 
states. Par t  l c lpa t  ion, though, I s  
comparable. 

Where does Kentucky rank wi th  other 

IOLTI s ta tes I n  terms o f  p a r t l c l - p ) ' l  
patJng lawyers and mount  o f  money 
col lected? What s ta te  ranks lowest 

and hlghest In t h i s  regard? 

For a voluntary state, Kentucky 

ranks well wl th 26% par t lc lpat lon 
in  less than 2 years. New Hampshire 
ranks hlghest wlth over 50% (and 
one of the  smaller Bars) and New 
York I s  probably low wlth 13-158 
(and one o f  the largest Bars). Our 

income I s  comparable t o  Tennessee, 

Oklahoma and Mlssisslppl. 

I s  ass ls t lng the  de l lvery  o f  legal 
servlces t o  lndlgents accused of 
mlsdeneanors, felonles and capi ta l  
crtmes a p r l o r l t y  wl th  the  Fund's 
Trustees I n  deciding on grants? 

The Trustees have not allocated any 

percentage of funds t o  one category 
or  pr for It lzed between categortes. 
They are looking fo r  well managed 
programs which w i l l  maxlmlze the  
benef i ts to the publ lc from funds 6 



NOTICE TO THE BOARD OF TRUSTEES OF THE KENTUCKY IOLTA FUND 

TO: Board of Trustees 
Kentucky IOLTA Fund 
West Main at Kentucky River 
Frankfort, Kentucky 40601 

(Date) (Signature) 

The undersigned elect(s) to enroll in the lnteresl on Lawyers'Trust Accounts program established by the 
Kentucky Supreme Court in SCR 3.830. (Name) 

The undersigned's trust account (Acct. No. 

(Firm Name) 
Acct. Name ) is with 

the (Financial Institution) (Address) 

(Mailing Address) 1 

. (Zip Code) (city) (state) 

(Telephone) (-) 

Enclosed is a list of Kentucky Bar members in this firm who are participating in the interest on Lawyers' (-1 
Trust Accounts program. (Zip Code) (Telephone) 

received. Pro Bono programs mu l t i -  How can an a t torney Sign up t o  account 1 month out  of  12 whlch 

p ly ing the  grant  do1 l a r s  w i th  vol- participate? more than o f f s e t s  the  past serv ice 
unteer labor are a good example. charges (which we g lad ly  pay). 

Cal l the Kentucky Bar Center a t  

Should pa r t f c tpa t fon  I n  t h e  Kentuc- (502) 564-3795 o r  w r l t e  t o  t h e  Any o ther  thoughts? 

ky IOLTA Fund be mandatory f o r  Ken- 
tucky at torneys? Why/Why not?  

Kentucky's experience w i th  a vol un- 
t a r y  program has been favorable. 

Support f o r  t h e  program has been 
eas i l y  garnered from both at torneys 
and banks because t h e  program i s  

voluntary. I t  i s  not  l i k e l y  t h a t  
support f o r  a mandatory program 
would be as enthusiastic. Further, 

voluntary programs fos te r  a s p i r i t  
o f  voluntar ism among the Bar mem- 
bership which w l l  I r e s u l t  i n  a v i r -  
t u a l  l y  Incalculable return. 

address below. 

Why a r e  more a t torneys n o t  p a r t l c f -  

pa t  lng? 

The main reason at torneys g i ve  f o r  
not  ye t  p a r t l c l p a t l n g  i s  t h a t  there  

i s  not  a large enough balance In  

t h e i r  account t o  earn in teres t .  

This i s  l a rge l y  a mlsconceptlon 
because, wh l l e  an a t torney may v lew 
the  account balance f o r  a s lng le  
day, t h e  Fund earns i n te res t  on t h e  

average monthly balance and the 
Fund can rece ive a p r o t l t  from an 

The l OLTA Fund would rece tve many 
more re tu rns  I f  each person read In9 
t h l s  newslet ter  volunteered t o  sign 
up another col league and returned 
t h a t  s lgn,up t o  the Fund a t  the  t3ar 

Center. 

Wi l l iam T. Roblnson Ill 
Kentucky Bar Center 
W. Maln a t  Kentucky Rlver 
Frankfort ,  Kentucky 40601 

( 502) 564-3795 

Lawyers group rejects ABA resolution 
Associated Press 

LOUISVILLE - The Kentucky 
Bar Association has voted not to go 
along with an American Bar Asso. 
ciation resolution urging manda- 
tory participation by lawyers in a 
money-raising program to finance 
legal services for the poor and other 
projects. 

In February, the ABA's policy- 
making body overwhelmingly ap- 
proved the resolution involving par- 
ticipation in Interest on Lawyers' 
Trust Accounts. 

The plan calls for small sums of 
clients' money, often held for brief 
periods by lawyers, to be put to 
public use. With interest on the 
money pooled statewide, enough 
money would be raised to finance 
public-interest projects. 

The plan calls for small sums of clients' money, often 
held for brief periods by lawyers, to be put to ,public 
use. HERALD-LEADER. LEXINGTON. KY.. MONDAY. APRIL 18. 1988 

Such money was placed in bank 
accounts that earned no interest 
before the plan because lawyers are 
b a p d  from earning interest on 
clients' money. 

The Kqtucky Supreme Court in 
1986 approved an Interest on Law- 
yers' Trust Accvunts program, but 
participation was voluntary. 

The program has been adopted 
in 46 states and the District of 
Columbia and has generated $121 
million nationwide. Sixty-five per- 
cent of the money, has been genw- 
ated in states where the program is 

mandatory, an ABA spokesman 
said. 

In California, which has a man- 
datory program, $53.8 million was 
collected over five years, the ABA 
said. But in New York, which has a 
voluntary program and a similar 
number of lawyers, $3.2 million was 
raised over a four-year period. 

Wisconsin's mandatory pro- 
gram has generated 1,200 percent 
more revenue than Kentucky's vol- 
untary program in one year, accord- 
ing to ABA statistics. Wixonsin 
listed only 20 percent more lawyers 
with escrow accounts. 

Wisconsin's program had raised 
$1.2 million as of January, com- 
pared with Kentucky's $96,562. 

William T. Robinson Ill, chair- 
man of Kentucky's program, said 
Kentucky lawyers would resent 
mandatory participation and might 
decline to voluntarily represent the 
poor if pressed. 

"There's a strong feeling that 
volunteerism makes you feel good." 
said Greg Fuchs, the program's 
administrator. "It's a nicer way to 
do it. We think if we'get the chance 
to ask every attorney, no one will 
turn us down." 

The ABA said most states with 
voluntary programs had been un- 
able to enroll more than 30 percent 
of their lawyers and none had 
rern~ited more thnn h-If 



West's Review 
A Review of the Published Opinions of the 
Kentucky Supreme Court 
Kentucky Court of Appeals 
United States Supreme Court 

Linda K. West 1 h,j 

I 
Kentucky Court of 

Appeals 

PROMOTING CONTRABAND- 
"DETENTION FAC I L I TY" 

Commonwealth v. SllrnKJns 

35 K.L.S. 4 a t  7 
(March 11, 1988) 

Slmmons was sent as a member o f  an 
inmate work deta i I from t h e  Roe- 
derer Farm Center t o  t he  Kentucky 
Sta te  Fa i r  Grounds. Wh 1 l e  there, 
Simmons was found t o  be i n  posses- 

s ion  o f  a k n i f e  and mar l juana clga- 
re t tes .  As a r e s u l t ,  Simmons was 
ind ic ted  fo r  promoting contraband. 
The tr i a l court, however, d ism i ssed 
the  i nd ictment because possess ion 
o f  the contraband d id  not  occur 
w i th in  a "detent ion f a c i l i t y l l  as 

required by KRS 520.050( 1 (b). The 
Canmonwealth appealed. 

KRS 520.0 10(4) def lnes I1detent ion 

f a c l  I l t y t t  as a llplace used f o r  t h e  
confinement o f  a person.ll The Court  
of Appeals held t h a t  t h  I s  def i n  I- 
t ion encompassed on ly  the  actual  
physical s t ruc tu re  o f  a detent  ion 
fac l  l i t y  and not  temporary work 
s i tes.  nHad the  l e g i s l a t u r e  Intend- 
ed t o  encompass temporary work de- 
t a i l  o r  s imp1 y custody fo r  purposes 
o f  pranoting contraband, it would 

have included language t o  t h a t  
e f f e c t  .I1 

VOLUNTARINESS OF GUILTY PLEA 
Coker v. Comnonwealth 
35 K.L.S. 4 a t  10 
(March 25, 1988) 

In  t h i s  case, the  Court o f  Appeals 
held t h a t  CokerIs g u i l t y  p lea t o  
f i r s t  degree wanton endangerment 
was Involuntary. While he was 
intoxicated,  Coker f i r ed  a shotgun 

I n t o  a closed and empty store. I n  

t he  Court 's  vlew, t h l s  evidence d i d  
n o t  support t h e  "substant ia l  danger 
o f  death o r  ser ious  i n j u ry "  element 
o f  f i r s t  degree wanton endanger- 
ment. Add i t lona l l y, Coke'r was never 
advlsed t h a t  h l s  i n t o x i c a t i o n  might  
serve as a defense under KRS 

501.080. Under these circumstances, 
Cokerls plea was not  voluntary, 
Judge Lester dissented. 

CONSTITUTIONALITY OF KRS 525.080 

Yates v. Commonwealth 
35 K.L.S. 5 a t  6 
( A p r i l  1, 1988) 

In  t h i s  case, t h e  Court  held t h a t  
KRS 525.080, wh lch proh l b l t s  "har- 
ass l ng commun l c a t  ionst1 by means o f  
telephone, telegraph, o r  a w r  l t i n g  
I s  n o t  uncons t i t u t i ona l l y  over- 
broad. The Kentucky Supreme Court  
has previously held t h a t  KRS 
525.010( 1) (b) ,  which p r o h i b i t s  ver- 
bal harassment I n  a pub l l c  place, 
i s  unconst i tu t iona l .  Musselman 5 
Commonwealth, Ky., 705 S.W.2d 476 
(1986). The Court  o f  Appeals rea- 
soned t h a t  Musselman does n o t  apply 
t o  KRS 525.080, s ince t h e  communi- 
c a t  Ion proh i b  i ted by the  s t a t u t e  
does n o t  occur i n  a pub1 i c  place. 
lnstea'd: t he  commun l c a t  ion proh i- 
bi ted  I s  d l rec ted  pr l va te l y  a t  an 
unwI I I Ing  r e c i p i e n t  upon whose 
pr ivacy it Intrudes. 

PFO 
White v. Commonwealth 

35 K.L.S. 5 a t  11 
( A p r l l  8, 1988) 

In t h l s  case, t h e  Court held t h a t  
where both c r  imes used t o  enhance 
the  defendantls t h i r d  conv ic t ton  
were committed before he had any 
exposure t o  rehab) l l t a t  i ve  e f f o r t s ,  

t he  two pr l o r  conv ic t ions  must be 
considered one crime fo r  purposes 
o f  t h e  PFO statute.  See KRS 
532.080(4); Combs v. Commonwealth, 
Ky., 652 S.W.2d 859 (1983). Judge 
W l  l h o l t  dissented. 

JURY SELECTION/AUTHENTICITV 

OF TAPE RECORD I NG/CHO I CE 
OF EVILS 

Greer v. Commonwealth 
35 K.L.S. 6 a t  - 

( A p r i l  29, 1988) 

The Court  r e jec ted  several ass lgn- 

ments o f  e r r o r  t o  uphold Greerfs 
conv i c t i on  o f  f a c l l l t a t i o n  o f  cul- 
t l v a t l n g  marijuana. 6 
The Court held t h a t  no e r r o r  
occurred when a prosecuting w i t -  
ness, who a l s o  happened t o  be a 
member o f  t h e  j u r y  panel f o r  t h e  
then term o f  court, assisted the  
prosecut ion i n  j u r y  se lec t  ton. The 
c o u r t  noted t h a t  the  assistance 
rendered by the  witness was n o t  
based on informat ion obta ined 
through j u r y  serv ice. 

The Court  a l s o  found no e r ro r  in  f 
t he  admlss ion o f  a tape record ing 
although the  tape was apparently 
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shortened by t h  i r teen minutes. The 
Court held t ha t  the seven ru les fo r  

establ ishing a foundation fo r  ad- 

m l ss i b l I l t y  of  a tape recording set  

out In Commonwealth 5 Brlnkley, 
Ky., 362 S.W.2d 494 (1962) are not 
mandatory. 

Lastly, the Court held t ha t  Greer's 

contention t ha t  h i s  desperate f i -  
nancial condit ion compelled hlm t o  

permlt c u l t  i va t  ion o f  mar lj wna on 
h i s  land did not e n t l t l e  him t o  a 
cho ice of ev l I s  defense. 

Judge Dyche dissented on the 

grounds tha t  the authent ic i ty  o f  
the tape record lng was not estab- 
I lshed. 

Kentucky Supreme 
Court 

CONFRONTATIOWSENTENCING 
See v. Commonwealth 

35 K.L.S. 3 a t  26 
(March 3, 1988) 

See was excluded from a hearlng t o  

determine the competency o f  a mlnor 
v l c t lm t o  tes t l f y .  The court  held 
t ha t  Kentucky v. Stlncer, 482 U.S. 

, 107 S.M. 2658, 96 L.Ed.2d 631 
(19871, In which the Unlted States 
Supreme Court held on ldent lcal  
facts  t ha t  the  defendant's con- 

f ron ta t  Ion r i gh t s  were not v lo- 
lated, was dlspos l t l v e  of See's 
S ix th  Amendment clalm. The Court 
also refused t o  f lnd a denial of  
confrontat Ion under the  Kentucky 

Constltutlon. , 

The Court did f l nd  er ror  In See's 
sentence t o  consecutlve sentences 
o f  l I f e  and a term of years In 

v i o l a t i on  of KRS 532.110(1)(c). 

Llnda West 

Assistant Publ I c Advocate 
Appel l a te  Branch 
Frankfort, Kentucky 40601 
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Associatea vress Denver school board to be reinstat- 

FRAMINGHAM, Mass. - ed as  an elementary school princi- 
Nearly three years after accusations pal. He spent 20 years with the 
of sexwjl misconduct threw Joseph district before his suspension in 
Escobedo's.- life into turmoil. the 1985. 
former el;?iner\tary school principal 

: is hying to pick up the pieces of his 
a career. 
t He said yesterday he was over- 

joyed that a 12-year-old girl who 
accused him of fondling her had 
recanted her story. But his battle is 
not over. 

Escobedo, 52, is petitioning the 

The board said Wednesday that 
he would not be rehired. However. 
he has retained an attorney to press 
the case. Escobedo lost his Massa- 
chusetts teaching job in June after 
the allegations caught up with him, 
and he said he fid no firm pros- 
pects of a new position soon. 

* Escobedo said he decided totell 

$5.50 covers postage and hand l t ng 

per 100 cards. 

NAME : 

ADDRESS : 

QUANT I TY : 

Send check or  money order payable 

t o  the  Kentucky State Treasurer to:  

Rights Cards 

Department of  Pub l i c  Advocacy 
1264 Lou lsv l l l e Road 
Per lmeter Park, West 

Frankfort, Kentucky 40601 

what happened only after the girl's that cloud that just hangs over you, 
parents went public with the truth and you can't do anything about it." 
last week. Two other children subsequent- 

"It was a horrendous ordeal and ly complained that they also had 
very trying on myself and my been touched by Escobedo. He was 
family," he said. suspended. 

Escobedo said his ordeal started Escobedo suggested the chil- 
innocuously in early 1985, after he dren could have been inf luend by 
helped the girl off a piece of play- a lecture on child abuse held just 
ground equipment. before the accusations were leveled. 

"She alleged that I had touched Although investigations found 
her on the playground," he said. no basis for legal action, Escobedo 
"The allegation is just there and said he decided to quit under pres- 
without substance, but it provides sure. 

Lqxlngton Herald-Leader, December 4, 1987. 



The Death Penaltv 
The Call Was Late: 
The Prisoner Died 

AUSTIN, Ten -At 3: 19 A.M., Cen- 
tral Standard Time, on Jan. 7, Texas 
began to execute Robert Streetman, 
who was strapped down at the state 
prison in Hunuville, by pumping le- 
thal drugs into his veins. Before he 
was pronounced dead seven minutes 
later, the telephone rang in the death 
chamber. m e  Governor's office had 
word that the Undted States Supreme 

upon automatic appeal in 1985, his 
kwyer dropped the case, because 
under Texas law he would no longer 
be paid for further work on Mr. 
Streetman's behalf, even though a 
broad range of s a l e  and Federal 
legal appeals remained available. 
Eventually a volunteer lawyer was 
found, but the overworked lawyer 
failed lo communicate with his client, 
and by the time of a Federal-court 
hearing in May 1887 a despondent Mr. 
Streetman had decided to end his a p  

Court was prepared to wnsider a new peals. 
motron for appeal, and, in the words The judge took SIX months to decide 

-01 a prison spokesman, wanted to whether Mr. Streetman would be per- I 

know "when we were in the pro- mitted to do so; meanwhile, his 1 
cess." By then it was too late. lamrly worked to find another volun- 

Mr. Streetman, 27, was the first in- teer lawyer. On New Year's Eve, a 
mate executed Ln the United States week before his scheduled execution, 
this year and the n th  in Texas smce they found one, and Mr. Streetman 
executions mumed here m 1982 changed hts mind and agreed to go 

He was one of life's losers. He back Into court and fight for his life. 
dmpped out of school in ninth grade The new lawyer, Robert McGlas- 
and worked when he could as an oil- son, knew the Supreme Coun was re- 
field roughneck. In 1982, he and two viewlng the urnst~tutionslity of the 
eompamons broke into a farm house Texas capital murder statute m the 
In Kounm, Tex, and shot Chrisllne case of another Texas death row in- 
Baker after ukmg the dollar she had mate, Donald Gene Franklm. 
In her purse. Although he maintained The ~ssue, applicable to Mr. Street- .- 
his innocence. Mr. Stmtman was man, was whether Texas sentencing 
convicted of capital murder after the juries are properly instructed to con- v. 'ynaughr lo8 Ct 588 ( 1988 ) . 
other two men wperated with the sider mitigating evidence abuut the 
prwcution in exchange for lenience. prisoner's possible future dangerous- 

A serious head injury in fifth grade ness. On the Monday after New of enough for a stay. The Court's essary papers would have lo be filed. 
triggered a lifelong procession of Year's, with three days to go, Mr. clerk called Mr. McGlasson and Mr. McGlasson then spent the next 
mental problems for Mr. Streetman, McClasson went lo coun to seek a begun tu read the order and Justice hour and a half on the telephone, 
including persistent delusions and stay of execution. Although it had William J. Brennon Jr.'s unusual much of the time on hold, in an unsuc- 
hallucinations. Yet his court-ap halted another execution on the same seven-page dissent, which noted that cessful effort to persuade the state 
pointed attorney failed ICI raise the grounds months earlier, the Texas there were ellough votes on the Court Attorney General and the Governor 
issue of mental itnwrment at his Court of Crimmal Appeals mex~lica- to take a different action with the to stop tne execution so he could hle 
brief rrlal in 1983. bly denied Mr. Streetman's molion. same effect and simply hold the case the new motion, which would almost 

When his Conviction was upheld Finally, at 1:45 A.M. on Jan. 7, w11h until the Frailklin case wasdec~ded. certainly be successful. He was stUl 
Mr. Streetman waiting in lhe death Mr. McClasson. interrupted the on hold when his client died. 
chamber, a bitterly divided Supreme clerk's reading and tried to make the If Donald Gene Franklin's chal- 
Coun deadlocked 4-4, one vole shorl mouon orally. Informed that the nec- lenge w the Texas capital murder 

statute is successful, some death row 
inmates will get new trials. Like Mr. 
Streetman, virtually 811 death row In- 
mates are poor and uneducated. 
Many have mental daorders. Many 
are convicted bekause of incompetent 
trial counsel, and most must rely on j 

overworked volunteer lawyers to pur- 
sue their fmal appeals. All are the VIC- 
tlms of an arbitrary and inconsistent 
justice system. 

As Justrce B r e ~ a n  noted early on 
Jan. 7, if Mr. Streetman had been con- 
vlcted of bank robbery, this would 1: 
matter much less. But the fmality of 
death makes unfairness irrevocable. 
It's time for the majority of Amer- 
icans who say lhey support the death 
penalty on philosoph~cal grounds to 
begin paying aueiltion lo how II 
works in practice. Becruse whrtevel' 

Copies of a 17" X 22" black and white poster of the above -cadoon righted by A,- 
is taking place m ptrrlawtt ntlui's in 
our nation's dwlh chrmbrla. 11 cer- 

lantahumal  Constitution cartoonist Doug Marlettc are available for $4 by contacting Pat Delahsn- tamly isn't ~usitce. 

b', 2704West Chestnut, Louisville, Kentucky40Z11, (502) ??2-2348. All proceedswill be used by the 
Kentucky Coalition Against the Death Penalty to provide public infomation on the death penalty 

6 
in Kentucky. Please make Your checks payable to the Kentucky Coalition Against the Death Penal. O 1988. Permission granted by N.Y. 
b'- Times. Special features. 
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I Justice Dept. Memo: 
Tolarize the Debate' 

/ Aides Urged to &chew 'Comernus ' on h u e s  

By Ruth Marcu, 
W-Ion PO( 9df W t w  

An internal Justice Department 
memo distributed this week to top 
departmental officials urges them 
to 'polarize the debate" on issues 
such as  drugs, AIDS and capital 
punishment in the closing months of 
the Reagan administration. 

"We must not seek 'corwensus,' 
we  must confront," the fivepage 
memo said. 'Of course, we must 
confront sensibly, in ways daigned 
to win the debate and further our 
agenda," it added. offering an "is- 
sue-by-issue analysis that whem 
possible proposes means of polar- 
ization." 

Assistant Attorney General Wil- 
liam Bradford Reynolds, who also 
serves as  counselor to  Attorney 
General Edwin Meese 111, distrib- 
uted the memo Monday to top de- 
partment officials, asking them to 
'give consideration t o  ways in 
which your activities can highlight 
and reinforce these thuner"  Its 
existence was first reported yestere 
day in The Baltimore Sun. 

Terry H. t a t l a n d ,  diredor  of 
public affairs a t  the Justice Depart- 
ment, mid he wrote the memo wv- 
era1 months ago a s  ''a first rough 
draft of some thoughts for a break- 
fast discussion" on criminal justice 
issues. "It was suggestive in char- 
acter," Eastland said. 'It was not 
the sort of a finished work product 
as  SUCI~." 

The memo recommended that 
the department "attack" a Supreme 
Court decision last year on the use 
of victim impact a t a t a n e m  in 
death penalty cases. The rationale 
for capital punishment, it said, is 
"deterrehce, retribution, and inca- 
oacitatinn (i.e. &capitation.)." 

I 

Noting that prison overcrowding 
is expected to  wonen,,  the memo 
said that the situation would prompt 
some to urge "alternatives" to in- 
carceration. 

"We-muat-take-the side of more 
prisons, and to polarize the issue we 
must attack those by name (such a s  
Sen. Paul Simon [@Ill.]) who take 
the other approach," it said. 

The memo, entitled 'A Strategy 
'for the Remdninn Months," emoha- 
sues  that issues such a s  drugs, ob- 
acenity and  acquired immune defi- 
ciency syndrome a re  m a t t e n  of 
public health and safety. "We must 
define them as such, and insist on 
the definition, in order to  keep the 
debate on our terms," it said. 

The paper said the department's 
drug policy "should send the mes- 
sage that there a re  two ways to 
approach drugs: the soft, easy way 
that emphasizes drug treatment and 
rehabilitation versus the hard, 
tough approach that emphasizes 
strong law enforcement measures 
and drug testing. Naturally we f i  
vor the latter." 

As part of this "tough approach," 
the memo recommends prosecuting 
drug users and pressing local gov- 
ernments to  spend more money on 
drug enforcement, perhaps through 
a 'pledge campaign" in which 
Meese would ask local law enforce- 
ment agencies "to increase their 
drug spending by a certain (reason- 
ably attainable) percentage." 

President Reagan's budget re- 
quest released last week recom- 
mends slashing $69.5 million in 
grants t o  atate and local govern- 
ments for drug enforcement effons. 

In one at ion labeled T r u t h  in 
the Courtroom," the memo dc- 
scribes the importance of aasociat- 
ing "the search for truth with pro- 
tecting public safety . , . . 

"If you're against exclusionary 
rule reform, or Miranda reform, 
you're against truth in the court- 
room and you're against public safe- 
ty," it wid. T h e  issues should be 
defined in t h ~ e  broad public terms, 
leaving the technical debates for 
brief writers and Iegislators. The 
purpose is t o  put the other side on 
the defensive." 

On the AIDS issue, it said, the 
department should stress that the 
disease "is not a civil rights or pri- 
vacy issue, but one of public health 
and safety. 

"While care must be taken to pro- 
tect civil rights, we nrust take ap- 
propriately designed measures to 
protect communities against the 
threats posed by AIDS. We should 
make periodic reports . . . on any 
defensive litigation that holds off 
the privacy advocates who chal- 
lenge AIDS testing." 

Reprinted by: 

Permission of the Washington Post. 
0 1988. 



In the Trenches 
District Court Practice 

Thls  i s  t h e  l a s t  o f  a two p a r t  
a r t l c l e .  The f i r s t  p a r t  appenred 
I n  t he  Vol. 10, No. 3 (Ap r l l ,  1988) 
Issue o f  Ths Advocate. 

TRIAL TACTICS 

Now comes the  t ime when the  f a t  
lady slngs. It w l l l  soon be over, 
Thls whole s t ra tegy  I s  a t r i a l  
strategy, so pay a t ten t i on .  F i r s t  

t h i nk  what the  whole t h l n g  i s  

about. You must f i r s t  ge t  your 
c l l e n t ,  yoursel f  and then maybe t h e  
j u r y  t a l k i n g  no t  about l eve l s  o f  
alcohol content, b u t  g e t  them t a l k -  

I 

case: red  eyes, s l u r red  speech, t h e  

smell o f  alcohol, unsteady ga i t ,  
loss  o f  coordination. That i s  so 
pred ic tab le  t h a t  you can muster up 
a l l  s o r t s  o f  poss ib le  answers t o  
these complaints before t h e  o f f i c e r  
takes the  stand. The o f f i c e r  w i l l  
prove the  apprehension, t h e  f i e l d  
sobr ie ty  tests,  the  B.A. and t h e  
defendant's maneuver ing o r  speaking 
a b i l i t y  from road t o  J a i l .  Unless 

ing about d r i v i n g  Impairment. You he has eye witnesses t o  t h e  defen- 

w i  1 l wln I f  you can show t h a t  dant 's  act ions,  t h a t  w i  l l be about 
notwi thstanding t h l s  honest po l ice-  
man's observatlons and the  a r b i t r a -  
r lness  o f  the  law, s t l l l  your guy 
was not rea l  l y under t he  l n f  l uence 
o f  t h a t  s t u f f .  

I f  the j u r y  l i k e s  your c l l e n t  and 
I f  he doesn't make a foo l  ou t  o f  
h lmsel f ,  and they can appreciate 
how much he needs t o  d r l v e  and how 
he rea l  l y  doesn't ge t  b lasted a l  l 
t h a t  much, then a t  some po in t  they 

w l l  l s t a r t  looking f o r  an excuse t o  
l e t  hlm go. I f  they f l n d  one, they  

w i l l t r y  t o  f lgure o u t  next  who 
w i l  l get  mad a t  them I f  they  t u r n  
h lm  loose and i f  you can l lghten up 
the  mod  and keep t h e  cop sml l lng,  
you may have a p r e t t y  good shot a t  
them. The r e s t  of t h l s  mere1 y g ives 
them a phi losophlcal underpinning 
fo r  t h e i r  pardon. 

There are  some constants i n  defense 
o f  DUls and knowing them can help. 
F i r s t  o f  a l l ,  not  many pol i c e  o f -  
f  i cers  can do any more than pre- 
tend t o  remember a l  l t h e l r  drunks 
apart. Therefore they always l l s t  
exac t ly  the same symptoms I n  each 

it. 

Make some favorable impressions. 
Ask i f  anyone be1 leves it i s  
against  t h e  law t o  d r i n k  and d r i v e  
and ask those who respond Cf they 

would be surpr ised t o  learn t h a t  it 
i s  not  unless you were under the  
inf luence of wh'at you were d r l nk -  
ing. Ask i f  anyone takes prescr ip-  

t i o n  drugs. Ask i f  they t h i n k  a 
B.A. i s  i n f a l  l i b l e  and i f  they 

could ignore it i f  it has f laws 
whlch make it untrustworthy as ev i -  
dence. 

Get a mix o f  men and women on the  

ju ry ,  and some dr ivers.  Lay o f f  
people who have had no accidents. 
Get some d r i nke rs  i f  they w i l  l ad- 
m i t  it, 

OPENING STATEMENT 

The mos) Zmportant p a r t  o f  a t r i a l  . 
Lay it o u t  and don ' t  understate the  
other s ide 's  case. T e l l  t h e  j u r y  
a l l  those thbnys you hope t o  prove 

Larry ~ebster 

through the  pol  iceman. Explain the 
basic f laws i n  breath tes t ing .  Push 
the  non impa frment theory and re1 a t e  
your c l i e n t  to them i n  p o s i t i v e  
terms, w j thout  being a r t  i f  bc ia l .  I f  
t he re  i s  a p r j o r  conv i c t  ion, ex- 

p l a i n  t o  the  j u r y  t h a t  they are  the  
f i nde rs  o f  fac t ;  whether o r  n o t  
t h i s  i s  t o  be t rea ted  l i k e  a second 

conv i c t  ion i s  e n t i r e l y  up to the  
ju ry .  Don't, then o r  la ter ,  jump on 
the  cop unless he s t a r t s  t o  a c t  
l i ke  the  kCnd o f  person t h a t  the  
j u r y  would want you t o  fuss at. 

WHAT THE COMMONWEALTH 
MUST PROVE 

1. Operatlon o f  a motor vehicle. 
It seems c lea r  t h a t  the  term "op- 
era t ing t t  i s  broader than the  term 
"driving." As def lned i n  near ly  a l  l 
cases, operat ing does not  neces- 
s a r i l y  r e q u i r e  t h a t  the  veh ic le  be 

i n  motion. Kentucky and other 
s ta tes  have a long h i s t o r y  o f  
wrest1 i ng  w i th  t h i s  one. In  DeHart 
v. Gray, Ky., 245 S.W.2d 434 (1952) - 
it go t  so bad t h a t  the  cou r t  held 
t h a t  one who had l e f t  h i s  motor 

veh i c le  parked on the  s t r e e t  w i th  
t he  motor running and had gone j n t o  
h i s  house was nevertheless opera- 
t i n g  t h e  auto so as t o  sus ta in  a 
drunk d r i v i n g  a r r e s t  when he stag- 
gered ou t  of t h e  house and an- 

nounced t h a t  he was going t o  move 
t h e  auto. I n  Newman v. Stinson, 
~ y . ,  489 S.W.2d 826 (1972) a wry 
c o u r t  observed t h a t  it was a ques- 
t i o n  o f  whether t h e  motor veh i c le  
was subjected t o  h i s  cont ro l  o r  
lack o f  it, More spec i f  kc guidance 



on the Issue can be found In  Wel I s  

v. Commonwealth, Ky.App., 709 - 
S.W.2d 847 91986) and Harr ls  5 
Commonwea l th,  Ky.App., 709 S.W.2d 
846 (1986). These cases ask whether 
the alleged d r i ve r  was consclous, 

the engine was operating, where the 
vehlcle was located, how It got 
there, and the alleged d r l ve r ' s  
Intent. 

2. Anywhere I n  t h l s  state. Slmple 

enough. Not j u s t  on a road I s  what 
I s  Important. Thts can mean In a 

yard o r  a farm. 

3. Whlle under the  influence o f  
alcohol. You can get conv lcted fo r  

other thlngs besides booze I f  they 
lmpalr you. Cruse v. Commonwealth, 

Ky.App., 712 S.W.2d 346 ( 1986). 

To prove t ha t  a person I s  under the 

Influence of something without 
s c t en t t f l c  proof requires special 
help. That help comes from KRS 
189.520(4) wh lch contains the pre- 
sumpt tons (under .05, not under the 
influence; .05 t o  .10 goes e i ther  
way; over .lo, under the tn f lu-  
ence). In ~archm v. Commonwealth, 

Ky., 483 S.W.2d 122 (1972), the 
Court sa td t ha t  these presumpt lons 
may be read t o  the ju ry  as expert 

t es t  Imony. 

BUILDING A DEFENSE 

The tac t l cs  herein employed large1 y 
tnvolve t ry lng t o  potnt up the 
Inherent reasonable doubt In a DUI 
arrest. There I s  noth tng contr tved 

about t h  I s  Inherent reasonable 
doubt, and It i s  much more effec- 
t l v e  I f  not overstated. You may 
very well not get the cooperatlon 
of the pol Ice o f f l ce r .  I f  you have 

suppl ted hIm with techntcal data 
about the Breathalyzer or  with 
coples of s c l e n t l f t c  studles show- 
ing the un re l l ab i l l t y  of  pol ice 
character tzat lons o f  drunkenness 
based on symptoms, you can a t  least 
feel  safe In  predtcttng fo r  the 

ju ry  t ha t  your proof w i l l  show 

cer ta in  things. Be spec i f i c  i n  your 

openlng statement and t e l l  the ju ry  
t ha t  Off  icer Smiley w i l l  admit such 
and such. Smiley may feel too 
uncomfortable not  to. I f  he doesn't 
come around, the judge can always 
admonish the j u r y  not to remember 
what you have said. 

Successful defense of c r  imlna l 
cases depends upon the creat ion and 
matntenance of a mood in  court. You 
are not in a debate and scoring 

points won't win it. Any s ing le  
po in t  you make could wtn It fo r  

you. Remember, t t  i s  bet ter  t o  
def lect  unfavorable evidence t o  

your side than t o  confront it head 

on. 

A great deal of  the defense mood 
wt l  l come from your cross-examina- 
t ion of the pol i ce  o f f  icer. That 

w i l l  p r fmar j ly  deal with two sub- 

jects. 

COUNTERING COHWON SENSE EVIDENCE 

OF DRUNKENNESS 

A key t o  the defense of a DUI i s  t o  
demonstrate t o  the Jury through the 
o f f  icer tha t  h i s  observations are 
merely fa1 I ib le  human opbnions. As 
t o  most of  the possible lay symp- 

toms of befng drunk, here are 

suggested explanat ions fo r  them, 
whbch you can point up e i ther  on 
cross-exam inat  jon of the o f f i c e r  or  

on f i n a l  argument: 

Bloodshot eyes - Contacts; hay 
fever; o f f i c e r  d idn l t  know h ls  eyes 
before; lack o f  sleep 

Odor o f  alcohol - Alcohol per 
has v i r t u a l l y  no odor; what you 

smell i s  the o i l s  and flavorkng 
substance of the s t u f f  from which 



the  alcohol was mde, Odor and t h a t  h i s  dec is ion  was ra the r  e a r l y  sub jec t  had nothing i n  h i s  mouth a t  

alcohol concentration are  no t  i n  t h e  apprehension, then you can t h e  t ime of t h e  t e s t  and t h a t  he 

re lated.  Alcohol I s  metabol lzed ask why he d i d  f u r the r  tes ts ,  and had taken no food o r  d r i n k  w t t h j n o j ) )  
(removed from the  bloodstream) whether o r  n o t  it would have embar- f i f t e e n  minutes p r l o r  t o  t ak ing  t h e  
f a s t e r  than the  odor-producing rassed hlm t o  change h i s  dec is ion  tes t ;  4) t h a t  the  t e s t  be given by 
chemicals. Drlnks w l th  lower alco- if the  defendant passed those t e s t s  a gual i f i e d  o ~ e r a t o r  i n  t he  Drooer , r 

hot content smell s t ronger than and i s n ' t  it t r u e  t h a t  the  defen- manner. See Marcum v. Commonwealth, 

h lgher ones. NOTE: The s t rong dantls performance on those t e s t s  KY., 483 s.w.2d 122 ( 1972). 

smell o f  f resh l l quo r  w i l l  I nd l ca te  

t h a t  your c l  l e n t  had j u s t  had a 
d r l n k  and t h a t  h l s  B.A. t e s t  l a t e r  

w l l l  be higher than a t  t h e  t ime o f  
t he  arrest. 

Stagger I ng - Peopl e who ge t  up 

suddenly from a theater  seat a r e  
unsteady; argue the re  was no 
stumble a t  j a i l .  I f  t h e  stagger ing 
was sald t o  have occurred dur lng 

the  f l e l d  sobr ie ty  tes ts ,  r ec rea te  

f o r  the j u r y  t he  scene, and p o l n t  
ou t  t h a t  it was dark, your c l  l e n t  
was both upset and scared. 

To explaln any s o r t  o f  motlon 
problems, po ln t  up the  tlstrobell 
e f fec t .  Es tab l ish  t h a t  t he re  was a 
f lash lng blue I l g h t  and ge t  t he  
o f f  l cer  t o  admit t h a t  people appear 
t o  move i n  a j e r ky  fashlon i n  
f lash lng I lght. 

Finger t o  nose f a i l u r e  - Do no t  ask 

the  cop t o  demonstrate t h e  f l n g e r  

t o  nose t r l c k .  Suggest t h a t  t he  
j u r y  t r y  It In  the  j u r y  room. Have 

them tllt head way back, wat t  a few 

minutes ( t h l s  l s  a key) and touch 
t h e l r  nose. 

Bad dr iv ing '  - I f t he  o f f  l c e r  t e s t  l- 
f l e s  t o  weaving, po in t  o u t  t h a t  
everybody weaves. Suggest the  1964 

Ford pickup defense, a natura l  
weaver. 

Wal let  fumbling - I s  t h a t  unnatural 

I n  such a s i t ua t i on?  

The key I s  t o  ge t  t he  o f f l c e r  t o  
say when he f l r s t  declded t h a t  t h e  
defendant was under t he  Influence. 
Obvlously t h a t  would precede t h e  
t ime o f  arrest .  I f  t he  o f f  l ce r  says 

was merely t he  op in ion  o f  a pol i c e  
o f f i c e r  who had al ready made up h i s  
mind t h a t  a defendant was drunk. I f  

1 
t he  o f f i c e r  had t o  perform gal l 
those t e s t s  t o  decide your c l  l e n t  

was impaired, t h a t  might suggest 
reasonable doubt i n  and o f  i t s e l f .  
Argue t h a t  t he  o f f  l ce r  who had 
pul led the  defendant over, t a  I ked 
t o  him, decided t h a t  he was i n t o x i -  
cated, and then judged the t e s t s  

himself.  

To e f f e c t  i v e l  y prove t h a t  breath 

t e s t s  a re  inval  i d  as a measure o f  
tmpairment, you need an expert. 

Without one you must ge t  the  p o l i c e  
o f f i c e r  t o  admit c e r t a i n  things. A 
b r i e f  explanat  ion o f  the  problems 
inherent  i n  Breathalyzers f o l  lows: 

A Breathalyzer i s  a non-specif i c  

t e s t  which measures t h e  wave length 
o f  ethanol. Other compounds have 

COUNTERING GADGET EVIDENCE 
ON DRUMENNESS 

A pol l c e  o f f i c e r  need not  be an 
expert  on Breathalyzers to t e s t  i f  y 
as t o  the  t e s t  resu l ts .  He must 
merely show t h a t  he i s  s k l l  led i n  
administer  ing the  tests.  The basic 
requirements f o r  va l id t e s t s  are: 
1) t h a t  t he  machine was proper ly  
checked and i n  proper working order  
a t  the  t ime o f  conducting the  tes t ;  
2)  t h a t  t h e  chemicals employed were 
o f  a co r rec t  k ind  and compounded i n  
t h e  proper proport  ions; 3) t h a t  t h e  

sbmi lar  wave lengths and a re  non- 
tox ic .  The Breathalyzer Model 2000, 
commonly used i n  Kentucky, can be 
thrown o f f  by humidity, which can 
be trapped i n  t h e  ampule glass, and 

which t raps  the  "ear ly  breath" 
alcohol. One-third t o  one-half o f  
breath compounds have s i ~ n j  l a r  wave 
lengths. 

The Model 2000 i s  sub jec t  t o  r a d i o  

frequency inter ference,  which i s  
most comnlon i n  a j a i l ,  pol ice-type 
s l tua t ion .  The machjne can be 
manipulated t o  t he  ex ten t  t h a t  t he  
date and t ime can be changed. It 0 



should be calibrated every 60 days. 

A Nat lona l Techn lca l l nformat Ion 
Servlce study shows t ha t  Model 2000 
f a l l s  one out of s l x  times. It l s  
d I f f  l c u l t  on one o f  these mach lnes 
t o  t e l l  gasollne from ethanol, and 
almost lmposslble t o  t e l  I the 

d I f  ference between ethanol and 
methanol. 

The s ta tu te speaks exclusively of 
blood alcohol. Get the o f f l c e r  t o  
admlt tha t  he d ld  not measure 

blood, but t ha t  he only measured 
breath. Then he w l l l have t o  admlt 

a t  least some of the f o l  lowlng 
assumptfons, a l l  of  whlch are 
necessary for  the v a l l d l t y  of  any 

re la t lonshlp between breath alcohol 
and Impalrment. Get the o f f  Icer t o  
admit t ha t  a l l  of  t h i s  must be t rue  

or  h l s  machlne I s  o f  no help: 

1. The Breathalyzer accuratel y 

r e f l e c t s  the actual alcohol content 

I n  the breath. 

2. Breath alcohol accurately re- 

f lects blood and alcohol. 

3. Blood alcohol concentratlon a t  

the tlme of the t e s t  accurately 
r e f  l ects the blood a l coho l concen- 
t r a t l on  a t  the t lme of the lnc l -  
dent. 

4. Blood alcohol concentratlon a t  

the t lme of the  lnctdent accuratel y 
r e f  l ects the bra i n  alcohol concen- 
t r a t i on  a t  the t lme of the inc l -  
dent. 

5. Brain alcohol concentratlon a t  

the tlme of the lncldent accurately 
r e f l e c t s  the lmpalrment o f  dr lv lng 
or other s k l l  I s  a t  t he  tlme of the 
lncldent. 

6. The lmpalrment a t  the tlme of 
the lncldent f l t s  the  legal def ln l -  
t l o n  of "under the tnf luence of 
alcohol or any other substance 
whlch may lmpalr one's d r l v lng  
ab l l  lty.11 

I f  you can break the  above chain a t  

any level, you can make a good 
argument t o  the ju ry  fo r  not gu j l -  
ty. Here are some suggested ways t o  
do so. With regard t o  item ( 1 1 ,  
remember t ha t  the machlne can be 
fooled by compounds which mock 
ethanol. With regard to item (21, 
the whole pr inc ipa l  of  a B.A. t e s t  
i s  t ha t  you can measure breath and 

c a l l  it blood. Breath dlcohol i s  
a r t e r i a l  and not veinous. In the 
a r te r ies  a l o t  of  alcohol I s  ab- 
sorbed, and during the fa1 I ing 
phase of absorption the a r t e r i a l  

blood overstates the blood alcohol 
content. 

The Breathalyzer measures the 
alcohol content of a breath sample 
and derives the blood alcohol 

content by use of the factor o f  
2100, based on the premise t ha t  
there i s  a conversion r a t  ion o f  

2100 t o  one. This assumption i s  not 
va l id  or  sc ient i f  ica l l y acceptable 
because such things as body temper- 

ature, mouth temperature, whether 
the sample i s  from the deep lung or  
not, whether it i s  alveolar a i r  al  l 
w i l  l throw o f f  the assumption. The 
assumption i s  t ha t  it takes 2100 
un i t s  of  breath t o  conta in  the same 
weight of alcohol in one unit. This 
has t o  do wi th  the r a t e  of d i f f u -  
sion of alcohol fran the blood, 
which i s  temperature dependent. I f  

a c l i e n t  had a mi ld fever, the 
factor would r esu l t  in a false1 y 

high blood alcohol concentrat ion. 
c he presence of black lung, emphy- 
sema, chronic bronchi t is  or  such 
means tha t  those ind iv iduals  do not 

reach an alveolar a l r  plateau. 

Tests have shown t ha t  the mean 
r a t i o  between blood/breath ranges 
from 1307 up t o  3478, so it ts 
qu i te  apparent t ha t  no contents are 
v?l i d  beyond a reasonable doubt. 

A l i t t l e  alcohol In  the mouth can 
wreck the measurement. False teeth, 
with t he i r  suction devices, t rap  

alcohol, as do dental cavi t ies,  

be1 ch ing, and even untimely f latu- 
lence. Mouth sprays with alcohol 
wt l  l d is tu rb  the readings. 

With regard to item (31, jt i s  
c lear t ha t  a breath t e s t  only 

measures alcohol concentrat ion a t  
the tbme of the test. Because the 
alcohol concentration may be in- 

creasing due t o  i t s  absorption jnto 
the blood, o r  decreasing due t o  i t s  
e l  lmlnation frun the blood, the 
r e s u l t  i s  va l id  only for  a Ihmited 
t4me, and it has been suggested 
t ha t  10 or  15 minutes i s  the maxt- 
mum a l  I owab l e  interval .  Absorpt ion 
i t s e l f  var Ges wi th  the presence of 
food i n  the stomach, ulcers, ner- 

vous tension, or  the type of alco-. 
hol be3ng absorbed. High alcohol 
s p l r i t s  are absorbed faster than 
beer. 

VALUABLE NOTE: The stronger the 

smell the  o f f t ce r  notices, the more 
l ikely your c l  l en t  i s  in  the ab- 
sorption phase and thus the more 
l i k e l y  t ha t  the test,  which i s  
la ter  than the dr iv ing, shows 
higher contents than a t e s t  a t  the 
t ime of apprehenston would. There 
i s  more impairment on the r i s i ng  
phase than on the fa1 l l ng  phase. 

ANOTHER NOTE: A B.A. reading of 

.20 i s  not  double .lo. 

BOTTOM LINE ON BREATHALYZER: The 

chernlcal t e s t  fo r  blood alcohol 

content does not measure a t  a l l  the 
e f f ec t  o f  t h a t  blood alcohol level 
on the abt l i t y  o f  the  indkv tdual t o  
d r i ve  an automobile. 

MOTIONS DURING TRIAL OR AT 

END OF EVIDENCE 

When you move for  a directed ver- 

d kt, you may want to throw i n  some 
new s tu f f .  

Argue here the f a *  lure of the 
prosecut ion t o  give pre-tr ia I 



not ice of any attempt t o  enhance 

penalty. Renew any p r c t r  la1 argu- 

ments you have l os t  about se t t i ng  
aside ear l l e t  convlct  ions. 

A b lg const l tu t tona l  argument, 

based on the due process clause, 
made appl icable t o  the states by 

the Fourteenth Amendment I s  the 
ttvoid fo r  vagueness" theory. An 
Alaska court  has declared unconst l- 
t u t  lonal Kentucky's def )n l t i o n  of 
DUI. Argue t ha t  KRS 189.520 does 
not focus upon conduct o r  requlre 

recogn lzabl y Imps l red dr i v  lng 
ab i l l t y .  Argue t ha t  a defendant has 
not reasonably certa ln  means o f  
knowing when t o  q u l t  drlnklng, t ha t  
a defendant l s  en t l t l ed  by due 
process t o  know the  precise moment 

when he reaches the  phys iolog lca l 
point of belng a perfect .lo. Add 
your sc i en t l f l c  arguments t o  your 
I ega I ones. 

I n  addit ion, there i s  some author- 

i t y  for  the proposlt lon tha t  the 

government cannot destroy evidence 

( f a i l  t o  keep samples). Argue under 
United States v. Buffal  ino on this.  --- 
576 F.2d 446 (2nd Cir. 1978). 

Attack an evidence of a statement 

o f  your c l i e n t  before Mlranda warn- 
ings. Under Berkemer s McCarty, 

468 U.S. 104 S.Ct. 3138, 82 
L.Ed.2d 317 (1984), Miranda 3 
Arizona, 384 U.S. 436, 86! S.Ct. 
1602, 16 ~.Ed.2d 694 (19661, ap- 
p l  ies t o  misdemeanors and prevents 
an offbcer from using the defen- 
dant's statements or admiss ions 

p r i o r  t o  being "read hks riyhts.I1 

Argue your lnab i l  i t y  t o  cross- 
examine the Breathalyzer both t o  
the ju ry  and t o  the  judge, and t e l l  
the l a t t e r  tha t  It v io la tes your 
S ix th  Amendment r i g h t s  t o  confront 
w itnesses. 

FINAL ARGUMENT 

Explain why such a good cop could 

be wrong. Focus on the machine and 

not  the  man. Argue t ha t  the  machin filli1 
I s  an engineerjng compromCse. 
Stress the  time var ia t jon between 
tes t ing  and offense. Subt l y empha- 
s i ze  your c l  lent 's  need t o  d r i ve  t o  
support h i s  orphans and don't 

forget hJs mother's tumor. 

I 

I f  you win, do not  celebrate r i g h t  
there I n  t h e  courtroom by opening a 
chmpagne b o t t  l e. 

Lawrence R. Webster 
Attorney a t  Law 
P.O. Drawer 712 
P ikev i l  le, KY 41501 
( 606 ) 437-4029 

EDITOR'S NOTE - 

I n  conversations wi th  Larry, he 
said he had gathered )nformation 
f o r  t h i s  a r t i c l e  from a var ie ty  o f  
sources, no t  the  least  from DUI 

Wtzard, Dr. Jonathan Cowan. 
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\~IPJMI Crime Pays by Edward C. Monahan 

Well because 
Judges, Prosecutors, 

What a stupid It5 an public defenders, etc. get 
name for a accurate What do you paid. It's a big boost 
comic strip name mean? to our economy! 



ANDERS BRIEFS 

I n  Free ls  v. H l l l s ,  -- F.2d -, 
17 SCR 8, 13 ( A p r l l  6, 19881, the  
S i x t h  C i r c u i t  held t h a t  t h e  f a i l u r e  
by defendant's appe l la te  counsel t o  
s t r i c t 1  y conform t o  t h e  require- 

ments f o r  f  i l  tng an Anders b r i e f  

was presumpt l ve l  y p r e j u d i c i a l  and 
was not  t o  be measured by the  
standards o f  S t r  ickland. . 

In  Anders v. Ca l i f o rn ia ,  386 U.S. 

738 ( 19671, t h e  U.S. Supreme Court 
s e t  for+h gu ide l lnes  f o r  appe l la te  

counsel t o  f o l  low when s/he be- 
I ieves there  i s  no m e r l t  t o  the  

defendant's appeal. In  Freel s, 

appe l la te  counsel represented t o  
t he  cou r t  t h a t  he had reviewed the  

t r a n s c r i p t  and found no e r r o r  bu t  
it was unclear from the record 

whether he consul ted w i t h  o r  sought 

t he  advlce o f  t he  defendant o r  even 
whether he gave any n o t  i ce  o f  h l s  
l n ten t l on  t o  f i l e  such a b r i e f .  

Apparent1 y, counsel had merel y 
f i l e d  a "no mer i t t t  l e t t e r  wI th no 
request t o  withdraw from the  case. 

The Court  s ta ted In Freels t h a t  the  

ob l  iga t ion  o f  advocacy requ i red  o f  
counsel by Anders i s  o f  such a 
q u a l i t y  t h a t  It i s  not  sub jec t  t o  
waiver o r  excuse. Anders requ i res  
1) a spec t f  i c  determlnat ion by 
appel l a t e  counsel t h a t  the  record 
I s  devoid o f  e r r o r  and t h a t  t he  

Issues suggested by the  c l  i e n t  are 
f r i vo lous ,  2) t h a t  appe l la te  coun- 
sel f  l I e a b r  te f  r e f e r r  lng t o  any- 
t h i n g  I n  t he  record arguably sup- 
po r t i ng  the  c l i e n t s  appeal, 3) t h a t  

t h i s  b r i e f  be furnished t o  t he  

c l i e n t ,  and 4)  t h a t  counsel seek t o  
withdraw from t h e  case. 

The S i x t h  C i r c u i t  concluded t h a t  i n  

t h i s  case the re  had been substan- 
t i a l  non-compl iance w l t h  Anders i n  
near ly  a l l  respects and t h a t  t h e  

def i c i e n t  counsel standard se t  

f o r t h  I n  S t r i ck land  5 Washington, 

466 U.S. 668 ( 1984), could n o t  be 
appl ied t o  excuse t h i s  f a i l u r e  o f  

counsel t o  comply w i t h  t h e  more 
s p e c i f i c  commands o f  Anders. 

The S i x t h  C i r c u i t  was care fu l  t o  

recognize the  dilemma t h a t  a 

defense a t to rney faces w i th  t he  

s t rugg le  t o  represent her c l  i e n t  

and n o t  be sub jec t  t o  i n e f f e c t i v e  

assistance o r  ma1 p rac t  i ce  claims 

and caut  toned understand i ng from 

appel l a t e  courts:  llWhere t h i s  

occurs, it i s  a l together  l i k e l y  
t h a t  counsel, weighing the  unplea- 

sant a l t e rna t i ves ,  would r a t h e r  
r i s k  j u d i c i a l  rebuke f o r  r a i s i n g  
issues which are  no t  honestly 

debatable than r i s k  the  a l t e r n a t i v e  
and more c o s t l y  danger t h a t  i n  
f a i l i n g  t o  do so, he o r  she may 

become l i a b l e  t o  a s u i t  f o r  mal- 
p r a c t i c e  o r  f o r  obloquy r e s u l t i n g  
from a charge o f  incompetence. The 
choice i s  both d i f f i c u l t  and rea l ,  

we recognize, bu t  it i s  a l so  t r u e  
t h a t  very o f t e n  what may seem f r i -  
volous o r  unsupportable t o  counsel 

man/ seem otherwise i n  the  eyes o f  
t h e  c l l e n t  o r  t h e  appel l a t e  court. 
Thus, we commend a continued com- 
p l  iance w i th  t h e  requirements o f  
Anders where appe l l a te  counsel con- 

cludes t h a t  he cannot f a j r l  y serve 

as advocate f o r  h i s  c l  ient. S i m l -  

l a r  l y, we be1 ieve t h a t  appel l a t e  
cou r t s  have a duty t o  recognize not  
on1 y t he  dilemma faced by counsel, 
but  a l s o  t h e i r  own respons ib l l  i t y  
t o  insure t h a t  indigents are  ade- 
quatel  y represented, a r i gh t  wh ich 

i s  guaranteed by Anders. .. ." 
CONFESSIONS 

I n  Cooper and Calloway v. ScroQgy, 

- F.2d -, 17 SCR 10, 8 ( A p r l l  
26, 19881, t h e  S i x th  C i r c u i t  Court 
o f  Appeals reversed the  conv ic t ions  
o f  two men due t o  t he  admission o f  

invo luntary  confessions i n  a case 
it described as Ita throwback t o  an 

e a r l  i e r  era." 

Our ing questjon ing, defendant 

Cal loway was s t ruck  i n  t h e  face by 

a t  l eas t  one, and possib ly two, 
de tec t  i ve(s) ,  and was threatened by 
a t h i r d  detect ive.  The detec t ive  

who s t ruck  Cal loway continued t o  
serve as one o f  h i s  captors i n  the 
car on a lengthy r i d e  from Ten- 

nessee t o  Kentucky and by remaining 
a t  t h e  Owensboro pol i ce  s t a t  ion 

dur ing  subsequent interrogat ions.  
The Court  concluded t h a t  t he  blow 
de l  ivered by the f i r s t  ae tec t  l ve  
created a coerc ive  env ironment, 

t h a t  t he  pol i c e  f a  bled t o  change 
t h a t  environment on the  n i g h t  o f  
t h e  i nc iden t  and t h a t  the  s t a t e  

f a i l e d  to meet i t s  ev iden t i a ry  
burden t o  rebut  t he  evidence t h a t  
t he re  was more than one blow and 
t h a t  another de tec t ive  made a 

threat .  The Court s ta ted t h a t  t h e  



Courier  Journal, May 5, 1988 -- 
clear  evidence of b r u t a l ) * ~  and change the  environment and probably 
i n j u r y  PIUS these add l t l ona l  fat- added t o  it by l a t e r  threats.  
t o r s  led it t o  the  conclusion t h a t  

Cal loway's confess 101-1 was lnvo l  un- f i nd ing  both defendant's confes- 

 far^ and should have been SUP- s ions involuntary,  t h e  Court found 
pressed. t h a t  it was c lea r  t h a t  the  p o l i c e  

The confess Ion o f  cbdefendant  

Cooper presented a c 1 oser quest ion 

f o r  t he  Court. Cooper's c l a  lm t h a t  
one detec t ive  s t ruck  and threatened 

him was not  corroborated, nor was 

It squarely contrad icted. Glv lng 

heavy welght t o  the  uncorroborated 
f a c t  t h a t  Cal loway was phys l ca l  l y 
abused, the Court held t h a t  t h a t  

abuse o f  Calloway created a coer- 

c i v e  environment i n  which co- 
defendant Cooper reasonably feared 

t h a t  he too  was threatened w l th  
physical abuse. The Court s ta ted 
t h a t  the  p o l l c e  took no steps t o  

created a coerc ive environment 

through b r u t a l i t y ,  extracted the  

confessions wh i le  t he  environment 
continued, and d i d  no t  g i ve  assur- 
ance o f  f a i r  treatment, provide a 
lawyer, l e t  t ime go by o r  do any 

other ac t s  t o  change t h e  environ- 

ment. 

The Court  f u r t h e r  held t h a t  even i f  

co-defendant Cooper's confession 

were voluntary,  he should rece ive  a 

new t r i a l  because t h e  admission o f  
Cal loway's confession, which in- 
cr iminated Cooper, v i o la ted  

Cooper's r i g h t s  under the  Confron- 

Lexington Herald-Leader, September 15, 19137 

t a t  ion Clause. Cal loway's coerced 

confess ion was hearsay evtdence 

aga i n s t  Cooper. There was no I im i t$  

ing admontt Ion glven t o  conf ine t h e  

use o f  Cal lowayfs confesston and jt 
was used t o  conv i c t  Cooper. The 
Court  found no pa r t i cu la r i zed  

guarantees o f  trustworthiness t o  
overcome the presumption t h a t  such 

ev ldence I s  unre l  i ab le  and inadmts- 

s ib le ,  nor d i d  the Court consider 
t h i s  e r r o r  t o  be harmless beyond a 
reasonable doubt. 

HABEAS CORPUS 

I n  Green v. Arn, - F.2d. -, 17 

SCR 5, 19 (Feb. 22, 1988), the 
S i x t h  Circuit Court o f  Appeals held 

t h a t  a habeas corpus ac t i on  i s  not  
mooted by the  p e t i t i o n e r ' s  re lease 
from parole. The Court  s ta ted t h a t  

most c r  i m  ina l  conv i c t  ions do e n t a i l  
adverse c o l l a t e r a l  legal  conse- 
quences and t h a t  t he  mere possi- 

b i l  i t y  t h a t  such consequences may 

e x i s t  i s  s u f f i c i e n t  t o  preserve a 
1 i ve  controversy. 

HABEAS CORPUS 

The Court  addressed t h e  tssue o f  
t h e  proper standard f o r  review by 
t h e  United States d i s t r  id cour t  o f  

t he  mag i s t r a t e f s  f i nd ings  i n  
Flourney 5 Marshal I, - F.2d , 
17 SCH 7, 13 (March 22, 1988). The 

S i x t h  Ct rcubt  re jec ted the  d i s t r i c t  

c o u r t f s  review of t he  magistrate 's 

f ind ings under the weaker "c lear  1 y 
erroneous1I standard. The S i x th  

C i r c u i t  emphas ized t h a t  the  dis-  

t r i c t  c o u r t  must use t h e  'fde novol' 

standard @n review ing f i nd ings  and 
recommendat ions by t h e  magistrate 
t o  insure t h a t  they are l e g a l l y  and 
fac tua l  1 y correct .  

Donna Boyce 
Ass is tant  Pub l i c  Advocate 
Major L i t  )gat  ion Sect ion 
Frankfor t ,  Kentucky 40601 



Plain View 
Search and Seizure Law and Comment 

On September 14, 1985, pol Ice  an- 

swered a complaint o f  a man beat ing 
on a door o f  a motel. They found 

Charles Johnson, a man they  knew t o  

be a drug user, s tandlng I n  the  
halfway outs lde h l s  darkened roan. 

When they shone a f lash1 i g h t  i n t o  

the  roan, they saw whl te powder and 

drug paraphenal la, wh lch  they l a t e r  
selzed pursuant t o  a warrant. 

Three days la ter ,  I n  another motel 
room, the  pol Ice took a warrant 

based upon a can ine search o f  

Johnson's car. There t h e  pol Ice 

forced t h e i r  way i n t o  h l s  room as 
he t r l e d  t o  c l ose  t h e  door so he 
could get  dressed and accompany 

them t o  h l s  car. Once Inslde, t h e  
pol Ice  aga I n  saw drug paraphenal l a  
and whl te powder, which was selzed 
pursuant t o  a warrant. 

In  a unanlmous opinlon, t h e  Court  
o f  Appeals held t h a t  both searches 
v l o l a ted  t h e  Fourth Amendment and 
section' Ten. Johnson 5 Common- 

wealth Ky. App., 746 S.W.2d 80, 
-8 

(1988). The f i r s t  Search was uncon- 
s t i t u t i o n a l  when the  pol i ce  11 lumi- 
nated a darkened motel room wi thout  
probable cause. The l a t e r  se izure  

executed pursuant t o  a warrant was 
a l l f r u l t  o f  t h e  polsonous tree." 

The second search was I I kew l s e  un- 

cons t I t u t l ona I  , slnce t h e  pol Ice 
forced the  t r  way l n t o  Johnson's 

room wlthout  probable cause. 

As t o  both searches, t he  Court re- 
jected the  At torney General's 
appeal t h a t  the  evldence should be 

I 

admitted under t he  good f a i t h  ex- 

cept ion  o f  Uni ted States v. Leon, 

468 U.S. 897, 104 S.Ct. 3405, 82 
L.Ed.2d 677 (1984). While n o t  ac- 

knowledging t h e  a p p l i c a b l l i t y  o f  
the  good f a i t h  exception t o  Sect ion 

10, t h e  Court held t h a t  t h e  f i r s t  
search was I1patently i l legal  ,'I and 

because t h e  a f f  l d a v j t  i n  support o f  
t h e  warrant was f t c l ea r l  y and mate- 

r i a l  l y  misleading," t h e  second 

search warrant was l i kewise  il le- 
gal, Accordingly, ne i t he r  p iece o f  

evidence could be entered i n t o  evi -  
dence. 

Johnson i s  an important case f o r  

two reasons. F i r s t ,  it i s  t he  
c loses t  an appe l la te  c o u r t  has come 
t o  establ  i sh ing  t h e  good f a i t h  ex- 

cept ion i n  Kentucky. Secondly, it 
reveals a Court  t r u l y  presuming the  

iI legal  i t y  o f  warrant less searches, 

t h a t  a Court  does not  seem over- 

anxious t o  f i n d  a re levan t  excep- 
t i o n  t o  t h e  warrant requirement. 

The c i t i z e n  accused won another 

search and se izure  issue i n  the  

Court o f  Appeals, t h i s  t ime i n  
Commonwealth v. Young, (4/1/88- no t  

t o  be published). The Court  a f f i rm-  
ed a t r i a l  cou r t ' s  suppression o f  
evidence where the  a f f i d a v i t  f a i l e d  

t o  inform the  magis t ra te  o f  t h e  
informer 's r e l i a b i l i t y .  The Court, 

wh i le  acknowledging t h a t  Beemer v. 
Commonwealth, Ky., 665 S.W.2d 912 
( 19_84) had adopted the  "tots l i t y  o f  

the-  circumstance^^^ t e s t  o f  I I I bnois 

v. Gates, 462 U.S. 213, 103 S.Ct. 
912, 76 L.Ed.2d 527 (1983), held 
t h a t  i n  Kentucky the  re1  i a b i l  i t y  o f  

t h e  informer remained an important 

factor. Where the  a f f j d a v l t  f a l l s  

t o  s u f f  l cbent ly  advise the  magls- 

t r a t e  o f  t he  informer's r e l j a b i l -  
i t y ,  and where hhs basis o f  know- 
ledge i s  n o t  st rong enough t o  com- 
pensate, then the  t r i a l  cour t ' s  
suppress $on of evidence i s  t o  be 
upheld. 

Together, both Johnson and Young 

prOVSde hope t h a t  and Gates 
w i l l  n o t  produce a knee-jerk 
response i n  the  Court of Appeals, 
and t h a t  pr ivacy r i g h t s  remakn 
a l i ve  there. 

The defendants d l d  not  f a r e  as wel l  

i n  United States v. Knox, 17 SCR 5 
(2/12/88). There, t he  defendants 
were stopped upon t h e i r  meeting 

several pa r t s  o f  t he  standard DEA 
drug cou r i e r  p r o f i l e .  They were 

detained fo r  t h i r t y  minutes and 
cocaine was l a t e r  seized from a bag 

they disavowed. The S i x t h  C i r c u i t  
he ld  t h a t  t he  inves t iga tory  stop 

based upon the  reasonable and ar-  

t icu l ab l  e suspic ion found i n  meet- 
ing t h e  drug cou r i e r  p r o f i l e  was 
cons tk tu t  ional. Further, a t h i r t y  
minute detent ion d id  no t  o f  fend t h e  

mandates o f  United States 5 
Sharpe, 470 U.S. 675 (1985). 
F ina l  l y ,  the  Court held t h a t  

because n e i t h e r  displayed a reason- 
ab le  expectat ion o f  pr ivacy i n  t he  
bag, they lacked standbny t o  com- 

p l a i n  o f  any Fourth Amendment vko- 

l a t  ion. 

I n  a second S i x t h  C i rcubt  case not  
app l i cab le  t o  defense counsel 



pract ic ing In  the s ta te  courts, the 

Court reversed the t r l a l  cour t 's  

suppression of evldence seized fo l -  
lowing a wiretap conducted under a 
warrant. T+e case consists largely 
of analysis of  the t o t a l i t y  of  the 
clrcumstances under I l l l n o l s  

Gates 462 U.S. 213 (1983). In  -' 
essence, the Court holds t ha t  where 
there are numerous phone c a l l s  
w l t h l n  a short per lod of t lme among 
members of a conspiracy, there I s  
probable cause t o  lssue a wlretap. 
The Court was obv)ously troubled 
however, desplte t h e i r  reversal. 

They acknowledge t ha t  t h e i r  r o l e  I s  
one of appel l a t e  rev lew , not of  
decldlng whether they would have 

issued the wiretap warrant. And 

they go out of  t h e i r  way t o  minl- 
mize the probable cause test ,  re- 
fe r r ing  t o  lt as more than a "mere 
s u ~ p f c l o n , ~  a "fair probabll lty,ll 
but short  of  "even a j r  lma fac le  

show lng .I1 

The Short View 
Leo v. State, 537 A.2d 235 (Md. - 
1988). In  what has t o  be one of the 
worst search and setzure cases of 
the year, the Court aff irmed a 
search of a gym bag taken I t lncldent 
t o  a lawful arrest," where a Terry 
stop of a number of basketball 
players was conducted by armed 
o f f  lcers point ing shotguns on the 
lldetalnedll players l y lng face down 
on the court. The Court j u s t  l f  led 
the "hard take down" o f  the players 
by s ta t lng  the o f f  lcers had grounds 
t o  be1 leve they were "armed and 

dangerous.ll One should never under- 
estimate the u t l l  l t y  of the Terry 

stop t o  aggressive law enforcement 
o f f  lcers and creat tve prosecutors, 
not t o  mention cyn lcal  appel l a te  

judges. 

United States v. Parr, 43 Cr.L. 
2063 (9 th  Ctr. 4/7/88). Parr was 
stopped on susplclon of dr iv lng 
w t t h  a suspended dr l ve r f s  I lcense. 

/ 

Parr was .placed in the squad car, 

and h i s  passenger was also asked t o  
l eave. The po l i ce  took a gym bag 

and leather bag out of the car and 
searched them, f ind ing drug para- 
phenalia, a sawed-off shotgun, and 
stolen mall. The t r l a l  court  
erred, accordlng t o  t he  Ninth 

Ci rcu i t ,  i n  f a l l  fng t o  suppress the 
evidence. Because Parr was not yet 

I 
under arrest,  the search of the car 
was not done Incident t o  a lawful 
arrest, under New York v. Belton, 

453 U.S. 454 (1981). Nor was t h i s  
a probable cause search o f  the car 

under United States v. Ross, 456 

U.S. 798 (1982). Thus, fo r  once the 
Court's tardy notion of when an 

a r res t  occurred (from stop t o  
f l n i sh  t h i s  one lasted f o r t y  f lve 
minutes) benef i t s  an accused. 

Brown v. State Md., 43 Cr.L. 2066 -- -* 
(4/14/88). The pol i ce  received I 
formatjon t ha t  Brown was deal l RI$ 
PCP from h j s  house. Three o f f j ce r s  
went t o  the  house. When Brown djd 
not  answer, one o f f k e r  went t o  the 
back of the house, and saw 19 small 
aluminum packets f l y ing  out  the 
window. The Court held t ha t  the  
drugs should have been suppressed 
by the t r l a l  court, because t he  
o f f  i c e r l s  gohng in to  the backyard 
wlthout a warrant constttuted a 
search o f  the curti lage. 

Ern ie  Lewis 
Assistant Publ i c  Advocate 
Djrector 
DPA ~ d ~ s o n / J a c k s o n  CO. Of f i ce  
Richmond, Kentucky 40475 

(606) 623-8413 
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A Trial Tins 
A 

@For the Criminal Defense Attorney 

After  the conclus ton of the 1986 

General Assembly, I observed t ha t  
the crlminal defense bar had not 

been an act lve part  lc lpant  in  the 
I q i s l a t  lve process. The 1988 
General Assembly was d i f  ferent. 
Wlth lobbying e f f o r t s  of the 
Kentucky Assoclat Ion of C r  lmina'l 
Defense Lawyers (KACDL) and the 

Kentycky Coa 1 It ion Aga l ns t  the 
Death Penalty (KCADPI, we witnessed 
a new and more balanced approach t o  
crlmlnal law enactment. The f inal 
outcome of leg i s  l a t  Ion passed was 
not dramattcally d i f f e ren t  than 
past sess ions. However, s ign i f  i- 
cant f l r s t  steps were taken by the 
defense bar, and as a resu l t ,  the 

ttprosecution-onlytf perspective t o  
law-making In Frankfort I s  slowly 
belng altered. 

The following I s  a b r i e f  descrip- 
t Ion of some of the major p leces o f  
legislation tha t  have become law. 
Thelr e f f e d l v e  date i s  July 15th 
unless the word Emergency appears 

wi th  t h e i r  description. 

SB96 CONSP l RACY 

Amends KRS 218A.990 and 506.040 t o  
provide tha t  a person canmitt lng a 
cr)mlnal conspiracy t o  t r a f f  i c  In a 
control  led substance be subject t o  
the same penal t ies as are spec i f  ied 

fo r  t r a f f i c k i n g  in  the control led 

substance. 

SB97 MAR l JUANA 

Amends KRS 218A.990 t o  set penalty 
for  second and subsequent offenses 
o f  manufacturing, sel l lng or  pos- 
sess ion with in te res t  t o  sel  I, not 

less than 8 ounces of marijuana as 
confinement In the pen i t e n t  iary  for  
1 t o  5 years, o r  a f i ne  of $3,000 

t o  $5,000, or  both. 

SB353 MARIJUANA 

Amends KRS 218A.990 t o  remove 

requirement t ha t  planting, c u l t  i- 
vat i ng or harvesting mar i j uana be 
for purposes of sale t o  impose 
penalty of  1 t o  5 years in  the 

penitent iary or  a f i ne  of $3,000 t o  

Ernesto Scorsono 

$5,000, o r  both; moves thy presump- 
t i o n  o f  growing fo r  sale of  mari- 
juana plants from 25 plants t o  5 
plants. 

SB352 HASH l SH 

Amends KRS 218A.990 t o  provide tha t  
manufacturing, sel l ing or  posses- 
sbng wl th  in tent  t o  s e l l  hashlsh i s  

a Class D felony. 

1988 SESSION STATISTICS 1 
House Senate Total 1 

Bills introduced: 1,030 399 1,429 
Bills passed: 299 110 409 
Bills vetoed: 7 4 11 

.&ills enacted into law: 292 106 398 
The 1988 Oeneral Assembly enacted 28% of all legislation 

introduced for consideration. 



SB99 LSD 

Amends KRS 218A.990 t o  set  penalty 

for possess ion of lysergic acid 
d iethy lamlde (LSD) or  phencycl i- 
dine (PCP), for  the f i r s t  offense, 
as confinement in  the penitent tary 

fo r  1 t o  5 years, a f i ne  of from 

$3,000 t o  $5,000, o r  both, and fo r  
each subsequent offense, i s  5 t o  10 
years, a f i ne  from $5,000 t o  

$10,000, or  both; excludes posses- 
sion of LSD o r  PCP from provision 
permitt ing drug abuse treatment 
program t o  subst i tu te  f o r  penalty. 

SB351 TRAFFICKING NEAR SCHOOLS 

Amends KRS 218A.990 t o  make t r a f -  

f icking i n  control  led substances i n  
o r  wi th in  1,000 yards o f  a school 
classroom bui lding a felony punish- 
able by 1 t o  5 years imprisonment, 
a f i ne  o f  $3,000 t o  $5,000, o r  
both; requires tha t  v io la to rs  re- 
ceive the highest penalty permitted 
by law fo r  the class of control led 
substance sold. 

SB118 TINTED WINDSHIELDS 

Creates standards by whtch motor- 

i s t s  may apply window t i n t i n g  t o  
windshield, side windows and rear  
windows: sets penalty fo r  v iola- 
t i ons  as a Class B misdemeanor for  
person who instal  I s  substandard 
mater ia l ;  establ ishes t ha t  t tnted 

wlndshlelds provisions apply only 
t o  vehicles registered i n  the Com- 
monwealth; permits any window o f  a 
motor vehicle t i n t ed  i n  a manner 
approved by federal s ta tu te  or  reg- 
ulat ion by the manufacturer. 

SB275 CHILD RESTRAINTS 

Amends KRS 189.125 t o  enable a pen- 

a l t y  t o  be placed on v io la t ions of 
ch i ld  r es t r a i n t  law; amends K ~ S  
189.990 t o  create a $50 f i n e  fo r  
fa i lure t o  use a ch i ld  r es t r a i n t  
seat; exempts pickup trucks i f  a l l  

seats are occupied by person other 

than child. 

SB360 VEHICULAR HOMICIDE 

Amends KRS 186.560 t o  prov jde fo r  
suspension of an operator's l icense 
for  not less than f ive years i n  the 

event o f  veh icu lar  homtcide. 

1 

S6627 DRIVER LICENSES AND H l M S  

Amends KRS 189.990 t o  establ ish a 

pre- t r ja l  dbversionary program fo r  
minors who commit motor vehicle 
t r a f f i c  offenses pursuant t o  KRS 
Chapter 189; permits the court  t o  
r e t a i n  a person's dr iver ls I bcense 
fo r  a per iod not t o  exceed 45 days 
rather than a l icense suspension; 

requtres the  attendance I n  the d r i -  
ver improvement c l  Sn lc pursuant n KRS 186.574; requires d tsmissal o, 
v io la t ion  i f  program i s  sat lsfac- 
t o r i l y  completed. 

SB147 USE OF LEFT LANES 

Amends KRS 189.340 t o  p roh jb i t  use 
of l e f t  lane on any l imited access 
highway except when passing, y ield- 
ing or  when t r a f f i c  condbtions 
necess i t a t e  such use; l imbts prov t- 

sion t o  highways posted a t  65 mph. 

HE452 JUVENILE CODE 

Creates and amends over 100 sec- 
t i ons  of KRS Chapter 600, the Ken- 
tucky Un i f  ied Juven) l e Code; amends 



de f i n i t i on  o f  f l juveni le holding fa- 

c i  l i t y f f  t o  requi re  t o t a l  separation 
between juveni le  and adult  f a c i l  i t y  

spat i a l  areas; a l  lows ch i ld  accused 
o f  committing a status or  publ ic 

offense or  of  belng i n  contempt t o  
be detained in  a secure juveni le  
detention/holding fac t  l i ty ,  for  a 
period of time not t o  exceed 24 
hours, provides procedures fo r  24- 
hour detention hear ing; provides 
tha t  i f  the court  orders the  ch i ld  
deta lned further, such detention 
occur in  e i ther  a secure juven i l e  
detent ion/hold ing f ac i  l i t y ;  amends 

Georgia bans execution of 
retarded: Georgia will prohibit the 
execution of people found "guilty 
but mentally retarded" when a new- 
ly signed bill prompted by a 1986 
execution takes effect this summer. 

The 1988 General Assembly 
passed the measure despite opposi- 
tion by prosecutors to early drafts. 

KRS 635.020 t o  provide t ha t  a ch i l d 
14 a t  time of offense, charged with 

a capital  offense, Class A or  B 
felony, be proceeded against as a 

youthful offender and t ha t  a ch i ld  

16, with 2 p r i o r  adjudications as a 
pub1 i c  offender be proceeded a- 
gainst as a youthful offender i f  
charged with a Class C o r  D felony; 
amends KRS 635.090 t o  provide t ha t  
the cabinet may pe t i t i on  for  con- 
t inued commitment of  pub l i c  o f  fend- 
er and delete 12-month maximum sen- 
tence; removes requirement t ha t  a 

ch i ld  be g u i l t y  o f  p r io r  felony 
wi th in  1 year of the commission of 
the new offense before being proce- 
eded against as a youthful o f  fend- 

er; authorizes the peace o f f i c e r  t o  
re ta in  the ch l l d  f o r  an addit ional 
12 hours or  t ransport  the ch i ld  t o  
proper fac i  l i t y ;  amends t o  provide 
that  i f  a ch i ld  canmits a new of-  
f ense before reach ing eighteen, the 
court of the county where the new 
o f  fense was committed have j u r  is- 
d i c t ion  for  purposes o f  adjudtca- 
t ion but may t ransfer  the case for  

Idisposi t ion t o  the cour t  having 

j u r  isd i c t  ion o f  the pr l o r  offense; 

amends t o  allow an o f f i c e r  t o  take 

a ch t ld  i n t o  protect ive custody 
and/or allow a cour t  t o  issue an ex 
parte emergency custody order i f  
there i s  reasonable grounds t o  be- 
l ieve t ha t  the ch i ld  may be in  

danger of  imminent death or  serious 

physical i n ju ry  or  i s  being sexual- 
l y  abused and the parent or  person 
exercising custodial contro h, i s  un- 
w i l  l ing or unable t o  protect the 

child; allows the  court  t o  consider 
the  re1 i g  ious be1 i e f  and pract ices 

of the ch i ld  regarding medical 
treatment; amends and repeal s var- 
ious prov i s  ions t o  conform. 

HE841 CONSENT TO TREATMENT 

Amends KRS 222.440, r e l a t i ng  t o  the 

capacity o f  juveni les t o  consent t o  
treatment, to  permit parents o r  
guardians t o  commit minors t o  sub- 
stance abuse treatment programs; 
permits minors t o  p e t i t  ion the dis- 

t r i c t  court  t o  determine i f  t rea t -  
ment is necessary. 

Ha766 ABANDONED REFRIGERATORS 

Creates a new section of KRS Chap- 

t e r  438 t o  p roh ib i t  abandon ing re- 
f r i ge ra to rs  wi th  l i d s  on thm;  per- 
mi ts  r e f r  igerators t o  be used for 
other purposes i f  locked t o  prevent 
unauthorized entry. 

HE48 MENTAL HEALTH REFORM ACT 

Creates and amends various sections 
o f  KRS Chapter 202A, r e l a t l ng  t o  
pol ic ies and procedures for vo l un- 

ta ry  and involuntary hospital iza- 
t i o n  of the mentally ill; sets 
f o r t h  po l i c ies  and procedures for 
t ransfer of mental l y  ill or  mental- 
l y  retarded pat ients between hospi- 
ta l s ;  sets fo r th  pol ic les and pro- 
cedures fo r  the t ransfer  o f  a 
medal l y i l l inmate of a penal and 
correct ional i ns t  i t u t  ion t o  a hos- 
p i t a l  or  forensic psychiat r ic  fa- 
c i l  i t y ;  amends KRS 2028.010 t o  re- 

def ine the term I fqual i f ied mental 

r e t a r  dat ton profess tonal It; amends 
KRS 202A.041 re l a t i ng  t o  the deten- 
t ion of person be1 ieved t o  be men- 
t a l  l y  iI I, t o  requl re  the judge, 
unless e i the r  the court  o r  a party 
t o  the proceedings objects, t o  Im- 
plement emergency 72-hour hospital- 
.l za t ion; amends new l y created sec- 
t i o n  of KRS Chapter 202A, r e l a t i ng  
t o  the t ransfer  of  mental l y il l or  
mental l y retarded pat ients between 

speci f ied mental health f a c i l  ) t i e s  
and treatment centers, t o  allow the 
patient, guard fan or des ignated fa- 
m i l  y member t o  chal lenge the trans- 

f er; amends KRS 504.080 t o  a l low 
the  court  t o  commit a criminal de- 
fendant t o  a forensic psychiatr ic 
f a c i l i t y  fo r  examinatbon, treatment 
and evaluation except under cer ta in  

condit ions; amends KRS 504.1 10 t o  
allow an incompetent crhmlnal de- 
fendant t o  be court  ordered t o  sub- 

m i t  t o  treatment in a forensic psy- 
ch i a t r  i c  f a c i  l hty except under cer- 
t a  i n  cond i t lons; amends KRS 504.140 

t o  allow rather than mandate the 
cour t  t o  appoint a psychologist or 
psych ja t r i s t  t o  examjne, t r ea t  and 
repor t  on a g u i l t y  but mentally i l l 
defendant's mental condttion a t  the 
t ime o f  sentencing; amends KRS 
504.150 t o  mandate court  sentencbng 
o f  a g u i l t y  but mentally il l defen- 
dant t o  t h e  local j a i l  or correc- 

t i ons  cabinet in  addit ion t o  sen- 
tencing such person in  the same 
manner as a defendant found gu i l t y ;  
requires treatment to contjnue for 
such defendant u n t i l  the t reat ing 
profess tonal determines treatment 
i s  no longer necessary instead of 

unt il the person i s  no longer men- 
t a l  l y  @I I; requtres treatment of a 

g u i l t y  but mentally i l l  person 
which i s  a condit ion of probation, 
shock probation, condit ional dls- 
charge, parole or release t o  con- 
t i nue  so long as the treatbng pro- 
f ess iona l determtnes the treatment 
for mental i t  lness i s  requtred in- 
stead of so long as the defendant 
i s  mentally ill. 



SB178 GRAVE DESECRATION 

Creates a new sect ton o f '  KRS Chap- 
t e r  525 t o  create the crime of 
desecrat ton of venerated objects i n  
1 s t  degree, fo r  unlawful I y excavat- 
ing human remains fo r  purposes o f  
canmercial sale or  exploi tat ion, as 

a Class D felony; amends present 
desecra.t ion of venerated objects 

statute, KRS 525.1 10, t o  offense i n  
the 2nd degree; EMERGENCY. 

and abuse and adu l t  protect ion sta- 

tutes; permits un ivers i ty  pol ice t o  
make arrests  fo r  spouse and fami l y 
abuse cases; amends KRS 403.765 t o  
c l a r i f y  the reference t o  "orders of 
the c t r c u i t  courtf8; amends KRS 
403.210 t o  requi re  the court, when 

establishing ch i ld  support obl iga- 
t ions, t o  consider the educat ion 

needs of a ch i l d over the  age !of 18 
who i s  enrol led in high school on a 
f u l  I-time basis. 

t i v e  program fo r  probation and ', 
par0 le  o f f  kcers; amends KRS 439.31 4% t o  requi re  persons released on 
probat kon o r  parole t o  pay $10 per 
month while on ac t i ve  Supervision 
unless unable t o  work; Jncentive 
program e f fec t i ve  July 1, 1990. 

Representatkve Ernesto Scorsone 
75th Dbstr i c t  
804 F i r s t  National Bu4 lding 
Lexington, Kentucky 40507 

HE594 PAROLE BOARD 

Amends KRS 439.320, r e l a t i ng  t o  the 

parole board, t o  specify a quorum 

fo r  parole board hearings as 3 

members; re ta ins the 4'-member quo- 
rum fo r  a l l  other business; deems a 

threelmember panel 1s decis ion f tna l 
unless any member of the f u l  l board 

requests tha t  the  f u l l  parole board 
hear the case, whereupon a parole 
hearing by a t  least four parole 
board members must be held. 

HB87 DEFENDANT AN0 ABUSED CHILDREN 

Def ines lfreasonab l e ef fortsI1 ac- 
cording t o  Publ i c  Law 96-272 t o  
enable a ch i ld  t o  l i v e  safely a t  

hqe; amends KRS 620.030 t o  add the  
requirement tha t  any supervisor who 

receives from an employee a repor t  
o f  suspected dependency, neglect w 
abuse prompt1 y make a repor t  t o  the 
proper author it ies; amends KRS 
620.040 t o  requi re  CHR t o  invest i -  
gate reports of  non-custodial abuse 
to  law enforcement agency for  addi- 
t ional investigation; provides t ha t  
school personnel or other persons 
I isted in KRS 620.030(2) have no 
author i ty t o  conduct internal  in- 
vest igat ion in l ieu of o f f  i c i a l  
Invest igat ion; amends KRS 403.720 
t o  redefine family member t o  in- 
clude a former spouse for  purposes 
o f  warrantless arrest; amends KRS 
431.005 t o  provide t ha t  unmarried 
couples w i th  a ch i l d  i n  common are 
ent i t I ed t o  protect ion under war- 
ran t l  ess arrest, danestic violence 

HB559 GED OR JAIL 

Creates new soctlons of KRS Chapter 

533 t o  provide t ha t  persons convtc- 
ted of misdemeanors or  v lo l a t  ions 
who have not graduated from hjgh 

school or  received a GED may be 

sentenced t o  complete an education 
program i n  addit ion t o  or  in l i e u  
o f  any other penalty; provides tha t  
such person convicted of a felony 
may be sentenced t o  complete an ed- 
ucat ton program i n  addi t  ion t o  any 
other penalty; provides fo r  program 
administration by the  s ta te  depart- 
ment of education. 

HE288 FORC l BLE W U L S  I ON 

Amends KRS 510.010 re l a t i ng  t o  sex- 

ual offense t o  change the def h i -  
t i o n  of forcbble compulsion t o  de- 
le te  the requirement for  earnest 
resistance by the v i c t  i m  and t o  add 
an element of imp1 ied or  expressed 
threat  of  force. 

HE346 UNIVERSITY KEYS 

Creates a new section of KRS Chap- 
t e r  164 to  p roh ib i t  unauthorized 
possess ion or  dupl i ca t  ion of un l- 
verstty keys whjch bear the  legend 
"unlawful to dupl icate t h i s  key"; 
amends KRS 164.990 to make offense 
a Class A misdemeanor. . .I 
HE987 BOUNTY ON PROBATIONERS 

Creates a new section o f  KRS Chap- 
t e r  196 t o  provide a salary incen- 



FOR THE 

COURT REPORTERS AND COMPUTERS 

.\lost cor t rt 
reporters 
Iluve tilrecitly 
sw itclr etl to 
co~~rputerisxl 
s/rortlriortl 
~~ziichi~rcs. 

.erry Mason stood up in court 
and won case after case, week 

after week, for nine years on tele- 
vision. No matter how quickly the P revelations mounted, every word of 
the high drama was takendown by 
the court rep~rt~r-unobtrusive and 
unfailingly accurate. How do  they 
do it? On such a tiny typewriter? 

The court reporter is neither a 
stenographer nor a super-fast typist. 
The shorthand machine, invented 
more than 80 years ago, doesn't use 
the phonetic squiggles of pen-and- 
paper shorthand, but the letters of 
the alphabet. And yet, with only 22 

closely spaced keys, it doesn't work 
much like a conventional typewriter, 
either. Rather than writing out words 
letter by letter, the court reporter's 
machine transcribes speech syllable 
by syllable. Combinations of two or 
three keys are pressed at once to rep- 
resent particular syllables. 

The machine's early 20th-century 
inventor, Ward Stone Ireland, de- 
vised a system called "stenotypy" for 
replacing absent letters and punctua- 
tion with combinations of keys. To 
speed up  writing even further, court 
reporters abbreviate common words 
and phrases. A skilled reporter can 
keep pace with speech bursts of 140 
to 225 words per minute-a match 
even for Perry Mason's rapid-fire, 
ravier-witted defense. 

1 

There is one hitch: lack of stan- 
dardization. Most court reporters are 
independent contractors, hired by 
particular courts, who may sell their 
transcripts to the parties in a legal 
proceeding. Relatively few work for 
the state or federal government. This 
means that codes and abbreviations 
are not universal among all court re- 
porters. Eventually, each reporter de- 
velops unique abbreviations and 
habits, and this can sometimes make 
deciphering a transcript difficult. 
The reporter, or a trained assistant, is 
therefore also responsible for de- 
coding the shorthand tape into full, 
legal transcripts. 

Shorthand machines have been 
common in courtrooms since the 
mid-1930s. Over the last decade and 

Reprinted with permission of Cornputeriand. 



FORTWERECORD Simultaneous 
Transcription 

tomate their own preparations and 
management of these difficult trials. 

Computers in the courtroom have 
other important uses as well. Mo- 
dems enable lawyers to instantly 
reach out beyond the courtroom, to 
consult on-line legal databases or 
computerized transcripts for quick 
research, or to consult other distant 
computerized records-financial da- 
tabases or correspondence files. In- 
novative court reporters, attorneys, 
and judges are regularly discovering 
useful applications for these new, 
computer-based judicial tools. 

a half, computerized shorthand ma- 
chines have transformed the work of 
court reporting, and recent innova- 
tions are dramatically changing the 
very procedures of the courtroom it- 
self. Roughly two-thirds of court re- 
porters havealready switched toma- 
chines that contain special internal 
electronics to record which keys are 
pressed, and in what order. This in- 
formation is later fed into a personal 
computer equipped with computer- 
aided transcription (CAT) program- 
ming, which translates the short- 
hand code to English in a matter of 
about ten seconds. 

CAT produces remarkably clean 
transcripts: about 98 percent com- 
plete and accurate. A few editorial 
corrections later, and the final legal 
text is ready for printing-or, in real- 
time transcription systems, for dis- 
play on computer monitors within 
the courtroom (see sidebar). 

Order in the Court 
Computerized shorthand makes 

the reporter's idiosyncratic coding 
system less of a problem, allowing 
notes to be accurately transcribed 
even if the reporter is unavailable. It 
also affects courtroom processes in 
several other, more important ways. 
Trial participants can consult testi- 
mony given minutes or months be- 
fore. Attorneys can confront witness- 
es with conflicting testimony, and 
judges can base rulings on more ac- 
curate information. As Judge Roger 
G. Strand of Phoenix, Arizona, re- 
cently commented, "Perhaps the 

Reporters vs. Recorders 

"Hear ye, hear ye!" the bailiff 
cries. "The court is in session!" 
But what about the hearing im- 
paired? The latest technological 
advances in CAT, or computer- 
aided transcription, are proving 
of great value to deaf law ers, 
judges, and other trial par i' ici- 
pants with hearing disabilities. 

Generally, court reporters 
process their shorthand tran- 
scripts-manually or using 
CAT-into full texts while the 
court is in mid-day or overnight 
recess. Anew hybrid of CAT, 
known as computer-aided real- 
time transcription, or CART, pro- 
vides near-instantaneous full 
transcripts on computer moni- 
tors. This allows deaf litigants to 
participate directly in the pro- 
ceedings. CART also enabled a 
judge who lost his hearing to re- 
main on the bench, and a deaf at- 
torney was able to argue a case 
before the US Supreme Court. 

To further explore and demon- 
strate CART'S abilities, the court 
reporters' professional associa- 
tion (the National Shorthand Re- 
porters Association) installed 
CART systems in several court- 
rooms. One setup is in Judge 
Roger Strand's Phoenix court- 
room; US Supreme Court Justice 
Sandra Day O'Connor and Chief 
Justice William H. Rehnquist 
have viewed the installation and 
commented favorably. 13 

The most common question asked 
about court reporting is, "Why don't 
courts just use tape recorders instead 
of court reporters?" It is actually 
more expensive and less efficient to 
use tape recorders and typists to pro- 
duce transcripts than it is to use court 
reporters and their computers. One 
reason is that the court reporters gen- 
erally supply all of the equipment 
themselves. Only in a few isolate$ in- 

'stances have court systems installed 
computers for them. 

What about eliminating the tran- 
scripts altogether and simply using 
audio or video tapes as a court rec- 
ord? Such a system was tried in New 
Mexico, and that state has since re- 
turned to using court reporters. Jus- 
tice Mary C. Walters of New Mexi- 
co's Supreme Court headed up the 
committee that made the decision. 
"We have learned," she wrote, "that 
taping of the record indeed gets the 
record to the appellate court much 
more expeditiously than was pos- 
sible when typed transcripts (with- 
out CAT) were prepared. But we 
have also learned that the time saved 
in transmitting the record was either 
completely lost or expanded three- to 
four-fold because of having to listen 
to, rather than read, the record." 0 

Ben Rogner, of Chicago, worked for sev- 
eral years as a court reporter, and is now 
editor of a magazine for court reporters 
called National Shorthand Reporter. 

most magical part of this whole sys- testimony. He and his colleagues 
tem is that the entire 8,000 pages of were constantly passing each other 
transcript [from one case] is on the notes about things they had discov- 
database. You can pull from that ered in the transcript database." 
8,000 pages anything you want." Attorneys and judges involved in 

At the time, Judge Strand was pre- the huge and complex cases called 
siding over a complicated case that "mega-trials" are delighted to see 
involved both conspiracy and inter- c p ~ r t  reporters' computerized tran- 
state cocaine distribution. "One of scripts hecause they yield vital da- 
the defense lawyers in particular," he ta-data that can be analyzed and 
noted, "had quite a flair for the sys- manipulated. Since court reporters 
tem. While \he other lead counsel ex- can now provide testimony and pro- 
amined a witness, he would be look- ceedings on floppy diskettes, judges 
ing for inconsistencies in the man's and lawyers can more effectively au- 



This article first appeared in 
Trial Diplomacy Journal (Fall, - 
1987). It is reprinted by 
permission of that journal and the 
author. 

PAUL R. LEES-HALEY, Ph.D.* 

"Let's give him a fair trial this evening, 
and hang him in the morning." 

Anonymous 

Surely everyone agrees on the desperate 
need for h e l ~  for child abuse victims. and 
on the need for vigorous child advocates. 
But in court, child advocates should not be 
confused with unbiased independent ex- 
perts. Child advocates are fighting for the 
child, and some of them may fight with a 
philosophy of "Damn the defendant, full 
speed ahead." 

*The author would like to thank Theodore Bhu, 
Ph.D, and William Mclwr, Ph.D. for the origi- 
nal inspiration for this article. Neither is respon- 
sible for fts contents or shortcomings. 

Zealous advocacy is for lawyers, not for 
objective interviewers and researchers. 
Preconceptions and interviewing styles 
that shape children's perceptions and re; 
ports are reckless and potentially vicious in 
their impact on persons entitled to due 
process and to the children themselves. 
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Preconceptions and inter- 
viewing styles that shape 
children's perceptions and 
reports are reckless and 
potentially vicious in their 
impact on persons entitled 
to due process and to the 
children themselves. 

PAUL R. LEES-HALEY, PH.D. 
Dr. Paul Lees-Haley is a nationally recogniz- 
ed forensic psychologist practicing in Los 
Angeles (Encino), California. He is a 
Diplomate of  the American Board of  Profes- 
sional psychology and is the author of  fifty 
publications. 

This article will describe certain precon- 
ceptions about child abuse that are as- 
sumed by some helping professionals. It 
will argue that these assumptions are er- 
roneous, and that they can cause innocent 
victims to suffer from false accusations as 
child abusers. It will then describe a proce- 
dure by which any experienced inter- 
viewer can demonstrate the risk of such as- 
sumptions when they are  held by a 
therapist who is testifying in a child abuse 
case. 

In 1986 an alleged child abuser was sen- 
tenced to 99 years in prison based on the 
testimony of a 5-year-old child. Children 
who were as young as three years of age 
have been found to be competent to testi- 
fy,l and as Berliner and Barbieri observed, 
"Prosecution of child sexual assault often 
rests largely on the child victim's testi- 



mony."2 At least 20 states have abolished 
special competency requirements for chil- 
dren, and they have created a presumption' 
that they are competent witnesses.= Let us 
examine a few of these preconceptions . . . 

ASSUMPTION: The current methods 
that are being used by therapists to inter- 
view children are appropriate and suffi- 
cient for gathering evidence about alleged 
child abuse. For example, according to a 
report by the Child Sexual Abuse Clinical 
Consultation Croup, in conjunction with 
the Sexual Assault Center,4 "An informed 
professional opinion about sexual abuse can 
be made by evaluation of the child. It is 
not necessary to interview the accused of- 
fender." 

ASSVMPTIONS: Children need to be 
"helped" in special ways to talk about the 
crime. -4s James K. Stewart, Director of 
the Sational Institute of Justice, put it, "in- 
nocent children are  often reluctant to 
speak out against those upon whom they 
depend both emotionally and physically."s 

"All child victims of sexual abuse can be 
expected to be fearful of the conse- 
quences of. . . disclosure. "6 

Some children give "clues" through play 
or oblique references . . . but are unwill- 
ing to share this information directly with 
you. "7 

ASSL'bIPTION: Children don't lie. Con- 
sider these quotes: 

adult must be supportive and encouraging 
of the child and suspicious of adults, be- 
lieving that the latter are good suspects 
even if they appear to be normal people. 

One physician, for example, says that it 
is "countertherapeutic and unjust" to use 
therapists who will not suspect "apparently 
normal adults" or who are not beliecers in 
the possibility of "unilateral sexual vic- 
timization" of children by such "apparently 
normal" adults. 14 

"Each child should have a victim advo- 
cate or other supportive adult for assistance 
and accompaniment throughout the inves- 
tigation and adjudication processes\"ls 

ASSCYPTIOK: Although the children 
need to be protected during these inter- 
views, no one needs to worry about the 
needs and rights of the defendants who are 
alleged to be child abusers. 

Some of the above-mentioned authors 
begin by reminding us that "when an of- 
fender is acquitted . . . it does not mean 
that the child was not abused."l6 Then 
these authors have the excruciating cal- 
lousness to claim that "no binding conse- 
quence accrues to the adults who are in- 
volved as a result of a mental health 
opinion that a child is the victim of abuse." 

If responsible profes- 
sionals act on false as- 
sumptions, are the results 
any better than the work 
of irresponsible parties? 

* 

conducting these interviews. These groups 
are not lacking in confidence in their own 
importance and abilities. Even the least ac- 
ademically trained of the three licensed 
professional groups (social workers) tell us 
that "the values and generic skills of social 
work make it an obvious and competent 
profession to address the societal and indi- 
vidual problems of child sexual abuse."la 

Unqualified "authorities" sometimes 
jump to breathtaking conclusions: an ~ b t  
Associates consultant, writing in a publica- 
tion of the U.S. Department of Justice, 
made the remarkable statement that, 
"when a 7-year-old girl spontaneously asks 
her father . . . about details of erection and 
ejaculation, there can be little doubt that 
this child was sexually abused. . . ."19 If 
that 7 year old has been alone with only 
one male in the recent past, are we then to 
conclude that there is little doubt that he is 
guilty of child abuse? Are we also to as- 
sume without doubt that a little girl, in the 
United States, in 1987, has never seen or 
inadvertently overheard a conversation 
about an X-rated movie, book, or maga- 
zine, or an animal mating in a children's 
zoo, or the topic of sex, and that she would 
not ask about such things if she had not 
been sexually abused? 

In the same article the Abt Associates 
consultant cited, as evidence of the alarm- 
ing frequency of child abuse, The Kational 
Center on Child Abuse and Keglect esti- 
mate that approximately 72,000 children 
were reported as sexualiy maltreated by a 

These advocates actually go so far as to 
say that, unlike adults whose eyewitness 
testimony is notoriously unreliable.12 chil- 
dren probably don't even make errors in 
their abuse reports:" It is unlikely that a 
child would lie o r  be mistaken" (emphasis 
added). 13 

It is "a maxim among child sexual abuse 
intervention counselors and investigators 
that children never fabricate the kinds of 

ASSCMPTION: A "special" adult is 
needed to elicit the child's "true" views- 
not just any adult can do it. This special 

parent or household member in 1983.20 
What the same agency also found-and the 
consultant did not bother to mention-is 

abuse? 

explicit sexual manipulations they divulge that "over 65 percent of d l  reports of sus- 
in complaints or interogations"8 pected child maltreatment proved to be 

Has their zeal to prosecute blinded them unfounded.w21 "'he child is the best and usual!' the only to the consequences of false accusations of 
reporter of the The ac- abuse? Have the). never noticed that, cused individual has a strong motivation 

to lie . . ."9 
as Women$ Day17 so aptly put it, "On the Procedure: Is Big Bird a criminal? 
mere suspicion of mistreatment, social 1, a staged demonstration, interviews 

few . ever been workers have the power to take your child conducted with two girls, ages 5 and 
found to exaggerate or to invent claims of 
sexual molestation. "10 

away" with all of the concomitant emotion- 7, and one boy age 6. ~h~ intewiewer used 
al and social and financial consequences? Is ,sumptions and practices that "In there is no it "no binding consequence" to have one's are using thmughout the countr), but used doubt a child's report of sexual assault 

"11 career wrecked by false allegations of child these assumptions and practices deliber- 

The problem 

These assumptions and the interviews 
that are inspired by them are dangerous 
weapons. If responsible professionals act 
on false assumptions, are the results any 
better than the work of irresponsible 
partier?-This question must be addressed 
to the social workers, psychiatrists, psy- 
chologists, and police investigators who are 

ately to manipulate the children into testi- 
fying to patent nonsense. This investigator 
played the part of a therapist who: 

1. has a "gut feeling" (clinical intuition) 
that the alleged perpetrator is guilty, 

2. senses that the child wants to tell but 
is afiaid, or has been told to keep it secret, 
or finds it difficult to express because it was 
painful, or for other reasons is reluctant to 
tell, and therefore, 

3. feels that the child needs support and 



encouragement to "open up" about this 
painful topic and to express these hard-to- 
express truths, and finally, 

4. knows that children do not lie or make 
mistakes. 

In these interviews, answers in the de- 
sired direct ion met  with smiles  and 
warmth and remarks like "good for you." 
\\'hen a child answered in the undesired 
direction. she was met with facial ex- 
pressions of scepticism and disappoint- 
ment, questioning looks, and frowns, along 
with a parallel tone of voice and remarks 
such as, "It's 0.k. to tell me," "Are you 
sure?" and "You're safe here." An effective 
way to induce alarm in a perfectly calm 
child is to say, "Don't worry, this won't 
hurt. You are safe here." They've heard it 
before. 

Readers who imagine that such practices 
are not occurring in real settings are re- 
ferred to llcIver's22 videotaped interview 
behveen a child social service worker and a 
4 %  year old child whose testimony led to 
the conviction of a 38 year old man for mo- 
lesting her. In this interview the child was 
led to say that the defendant had touched 
her genital area with his hands and mouth, 
by smiling and hugging her when she 
made such allegations and by being cold 
and nondemonstrative when she did not. 
McIverv cites cases in which interviewers 
congratulated children for making desired 
allegations and became perturbed when 
the child did not. 

The point is not that therapists are trying 
to frame anyone. The point is scientific 
knowledge versus sloppiness: the actions of 
well-meaning, concerned therapists can 
lead a child to testify falsely. As llcIver23 
pointed out, these interviews are highly 
stressful experiences for a child, especially 
a very young one. 

Prosecutors are \\?ell aware of the fact 
that the nonverbal behavior of adults influ- 
ences what the child savs. Prosecutors de- 
liberately manipulate nonverbal behavior 
toward obtaining convictions. In the  
courtroom some prosecutors, during direct 
examination. stand between the defendant 
and the child so that the child cannot see 
the defendant. Others instruct children to 
look at a victim advocate or supportive 
family member and not to look at the de- 
fendant while testifying. According to 
Whitcomb, "one victim advocate encour- 
ages children to tell the judge if the de- 
fendant is making faces."z4 How is a falsely 
accused child abuse defendant expected to 
look? Impartial? Unconcerned? Enthusi- 
astic and supportive? 

In the experiment with these three chil- 

dren, no attempt whatsoever was made to 
ask sensible, reasonable questions or to use 
concepts and words the child understood. 
The point of this experiment was to dem- 
onstrate that a child's answers are often the 
result of the interviewer's behavior, not 
the child's experience. The interviewer 
paid rapt attention to the answers that he 
wanted, and he  was inattentive to the 
wrong answers, which he suspected were 
innocent fibs inspired by the perpetrators' 
threats against the child. The findings 
below are flagrant examples of events that 
are happening in more subtle ways wher- 
ever children are being interviewed. 

The point i s  scientific 
knowledge versus slop- 
piness: the actions of well- 
meaning, concerned ther- 
apists can lead a child to 
testify falsely. 

Testimony by manipulated children: How 
Big Bird was framed 

Each child was sworn in with the follow- 
ing oath, "Do you swear or affirm to tell 
the truth, the whole truth and nothing but 
the truth, so help you Cod?" After a few 
minutes of rapport-building chit chat, each 
child was presented with an anatomically 
incorrect paper doll-one with three 
heads, six arms, and four legs. Only a few 
smiles and expectant looks were required 
to obtain the agreement of both the seven 
year old and the six year old that their fa- 
thers had touched all six of their hands, all 
four of their feet .  and all three of their 
heads. The five year old, a more independ- 
ent thinker, flatly denied that her father 
had ever touched her anywhere at all, in 
her entire life. 

All three children gleefully agreed that 
.Big Bird has repeatedly "behaved in a lewd 
and lascivious manner" in their presence. 
Big Bird "presented his genitalia in a 
lascivious manner" to the five year old and 
the six year old on Saturn,  Mars and 
Venus. The seven year old maintained that 
even though Big Bird did this on earth, he 
never did it on another planet. Sensing the 
interviewers disappointment, however, she 
volunteered that her dog may have done 
so. 

The five and six year old agreed that psy- 
c h o $ ~  psychosexual hermaphroditism was 
probably the basis for Big Bird's behavior, 
but when the seven year old was offered 

this explanation, she ventured, "I don't 
think so." She found more plausible the 
theory that it might be fractured yello\v 
feathers or bird measles that caused this 
outburst of pathological exhibitionism. She 
also agreed that it could be related to the 
North Alabama intergalactic religious wars 
of 1986. 

Commentary: 

A typical example of one factor that con- 
trolled answers in these interviews is the 
responses the children made to questions 
about the running speed of "diddle-dees" 
versus "kubunga kubungas." They con- 
sistently agreed that a "diddle-dee" (spo- 
ken quickly in a higher pitcher with a 
smile) can run faster than a "kubunga 
kubunga" (spoken in a low pitch with a 
slow, ponderous tone and a frotvn). Per- 
haps many adults would have also agreed 
that a "diddle-dee" can run faster too, but 
the reason for our decision would be found 
in the sounds and style of asking. not in an 
accurate definition of the terms. 

It is extremely significant and typical 
that the children answered "yes" or "no" or 
some synonym of "I think so," and not "I 
don't know," when asked completely in- 
comprehensible questions. From kinder- 
garten forward children are taught that 
questions have answers, and that you are 
supposed to know the answers.25 In other 
words, when asked ludicrous questions in 
terms that they had never heard, the chi]- 
dren guessed. Children aren't tning to be 
accurate scientists when they answer ques- 
tions; they are trying to please the adults. 

Children's answers cannot only be influ- 
enced and slanted, they can be turned 
around 180 degrees. \\'hen the answer 
wasn't the desired one, a simple but 
powerful technique reversed the child's 
original answers (follow these six steps). 

1. Frown and look hurt when the child 
answers. 

2. Tilt your head and assume a stern, 
somewhat accusing look, while star- 
ing at the child's eyes. 

3. Ask, "Are you sure?" 
4. Continue staring in complete silence 

until the child responds. 
5. As the child begins to reverse the an- 

swer, begin to look relieved. 
6. Upon reversal, breathe a sigh of relief 

and smile u*armly. 

This technique is extremely effective in 
reversing answers. A typical example of the 
result is the reply of one of the little girls 
in this study, who had firmly and clearly 



said, "No" to a question, and then, after a 
moment of the reversal technique, said, 
"Ah, I mean . . . yes." 

Conclusion 

What  does  a demonstra t ion like this 
prove? That Big Bird must be  stopped? A 
scientific survey would have had adequate 
samples, controlled procedures, and peer 
review. This study involved merely three 
times the number of child witnesses most 
defendants get, with only as much peer re- 
view and control of procedures as you usu- 
ally get in a psychotherapist's ofice, i.e., 
none. No claim is made that this study has 
any scientific merits, but is it any less valid 
than what we are doing to alleged child 
abusers? 

The average 5 year old cannot tell you 
his phone number, does not knout what 
day bf the week it is, and cannot accurately 
answer the  question, "What is your ad- 
dress?"26 The average six year old doesn't 
know how many un i t s  m a k e  a. dozen ,  
doesn't know in which direction the sun 
sets, and can't name the four seasons.2: Yet 
young children are considered to be  sufi- 
ciently knowledgeable to take an oath and 
to test$ on complex matters that can lead 
to imprisonment of an innocent defendant. 

While this article was being written, it 
was discovered that a 15-year old girl had 
been deceiving authorities for six months 
with fantasies of an  international white 
slavery ring. These authorities included 
local, state, federal and international (IN- 
TERPOL) experts with many years of ex- 
perience. In a neighboring state, an 8-year 
old testified as an eye-witness in a capital 
offense trial, and after t he  trial the  child 
admitted that she had fabricated her entire 
testimony. In  another  case,  it was dis- 
covered that a nine year old child had per- 
suaded a four year old to frame her step- 
father. 

hlemories are creations made by people, 
not videotapes of events.28 Once told, and 
then repeated--especially with adult en- 
couragement-a child's fictitious memory 
becomes more believable to that child.29 
T h e  ch i ld  can c o m e  to  be l i eve  a newr 
"memory." Children make human errors, 
they tell fibs, they are overwhelmed by 
adults, and they act out unconscious moti- 
vations. And then if their testimony is ac- 
cepted in adult court, it becomes a power- 
ful event in the life of the alleged offender. 

Excepting George Washington, all of us, 
having been children, should know that 
only an expert could believe that children 
don't fib. And as Mark Twain observed, 
"George Washington evidently was a back- 
ward boy. H e  lacked skills common to  

every American child-he couldn't even 
tell a lie." 

Recommended action: 

The attorney whose client is falsely ac- 
cused of child abuse can find experienced 
interviewers in every city who can demon- 
strate how easily children can be led to tes- 
tify inaccurately as a consequence of be- 
haviors irrelevant to the  legal matters at  
hand. This author  recommends using a 
carefully selected, well-trained interviewer 
from a background such as psychology, 
medicine, or early education for their rele- 
vant experience and witness value. k o w -  
ever, a bright attorney will not feel limited 
to these professions. For example, an abso- 
lutely spectacular person for demonstration 
purposes would be a magician with a lot of 
experience performing before children. 
Try it, and you'll see for yourself-and for 
your client. 

Children aren't trying to 
be accurate scientists 
when they answer ques- 
tions; they are trying to 
please the adults. 
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Alternative Sentencin~ 
from The National Law Journal, Copyright 1987, Reprinted with permission. 

I N THE PUBLIC defender's office in West Palm 
Beach, Fla.. Mildred M. George carefully crafts 
alternative sentencing plans for felons who - 

unless the judge accepts her plans - are headed for 
prison. 

One case involves a 28-year-old man facing up to 
17 years in prison under seven felony charges for 
armed robberies of convenience stores. He had led a 
fairly stable personal and business life until a re- 
cent cocaine addiction. Once hooked, he lost every- 
thing and turned to crime. 

The trial judge ultimately approved a sentencing 
plan that required the man to complete a live-in 
drug treatment program, follow-up treatment and 
10 years of probation. He also was to submit to 
random drug tests, perform 100 hours of communi- 
ty service and be involved in a self4mprovement 
program during each year, and pay restitution to 
all of his victims. 

Is such a sentence punishment, or escape from 
punishment? The answer will determine whether 
there will be widespread acceptance of alternative 
sentencing programs. 

Ms. George's program is one of a small but grow- 
ing number of "defense-based alternative sentenc- 
ing propama, so called because they encourage 
defense attorneys to become sentencing advocates. 
The focus of these programs is the serious offender, 
and their goal is to reduce prison overcrowding. 

D EFENSE-BASED sentencing services and 
other alternative programs developed in the 
mid- to late 1970s as  prbon overcrowding was 

emerging a national problem. But few specifically 
sought to reduce prison capacity, focusing instead 
on rehabilitation and treatment. 

Minnesota pioneered sentencing guidelines in- 
tended primarily to keep down the number of pris- 
on-bound offenders. In other stktes, public money 
went into community corrections programs, such 
as halfway houses and public works projects. 

Other alternatives include victim-offender recon- 
ciliation programs, in which an independent organi- 
zation with the court's approval tries to arrange a 
sentencing "settlement" with the victim. House ar- 
rest, electronic surveillance and intensive proba- 
tion supervision are among the range of alter- 
natives available in some jurisdictions. 

Most of these alternative programs have done 
little to reduce increasing prison populations. But in 
1979, Jerome Miller, executive director of the Na- 
tional Center on Institutions and Alternatives in 
Alexandria, Va., began a somewhat r6v'olutionary 
approach to sentencing. Moving away from the pro- 
gram response, he offered individually tailored 
planning to defense attorneys whose clients were 
bound for prison. Since 1981, Malcolm Young, exec- 
utive director of The Sentencing Project, based in 
Washington, D.C.. has been offering that type of 
service to public defenders. 

Mr. Young says 85 individuals and programs - 

non-profit groups as well aa staffs within public 
defender offices - now provide defense-based aen- 
tencing services around the country. In 1985-'86, he 
says, they handled more than 7,400 cases. In ap- 
proxim'ately 65 percent of the cases. the trial Judge 
accepted the sentencing plan in lieu of incarcera- 
tion. he adds. 

T HESE PLANS can save the government a con- 
siderable amount of money. The average cost 
of preparing one alternative sentencing pro- 

posal is $700-$1,500. while the average annual cost of 
locking up someone in a prison is $19000-$20,000, 
according to Mr. Young. "This is justification for 
these programs," he says. 

Mr. Young, Mr. Miller and others involved in de- 
fense-based alternative sentencing contend they are 
trying to reawaken the defense bar to its responsi- 
bility as sentencing advocates and to persuade key 
actors in the criminal justice system to re-examine 
the bases of sentencing in America. 

Both are formidable tasks. Defense lawyers tend 
to limit their involvement after a guilty verdict is 
returned.,offering a judge no alternatives to incar- 
ceration, says Randall Berg Jr.. executive director 
of the Florida Justice Institute in Miami. And when 
alternatives are presented, many prosecutors, pub- 
lic officials and judges draw the line at  the serious 
or violent offender when applying sentencing alter- 
natives, says Mary Ann Tally, public defender for 
the 12th Judicial District in Fayetteville, N.C. 

Ms. Tally, whose office hsa a defense-based ser- 
vices program. says she lost the battle to include 
violent offenders when the legislature approved the 
program with substantial limitations on who could 
be eligible. 

"Since judges deal with cases on an individual 
basis, the violent offenders should be considered in 
the same way." she says. "Once a state commits 
itself to excluding certain people from the program, 
it's very difficult to open that process up. In our 
current prison situation, it's important to expand 
these categories rather than nvrow them." 

While acknowledging the natural prosecutorial 
instinct to "put the bad guys in jail," Indianapolis 
Prosecuting Attorney Stephen Goldsmith says 
there is a legitimate philosophical difference of 
opinion about alternatives for serious offe'ndera. Se- 
rious offenders should continue to be sent to prison, 
he says, but alternatives can "provide services to 
people truly neglected by our system." 

Ultimately. no one program or approach will reduce 
the number of people going to prison, says Mr. Young. 

"You're not going to change the numbem in the 
system until you get the actors in the system - 
judges. prosecutors. legislators and others - to 
change sentencing, to change the goals." he saya 
"One way we know how to do that is to educate 
these actors on a case-by-cue basis that there are 
other ways to punish" - M a d  Coy& 



Ask Corrections 

Betty Lou Vaughn 

TO CORRECTIONS: 

Based upon a recent unpublished de- 
c is ion out of  the  United States 

Six th  C i r cu i t  Court o f  Appeals, it 
i s  my understanding t ha t  it i s  no 

longer an automatic violation of 
parole t o  be convicted o f  and rein- 
carcerated for  a new felony or  f e l -  
onies committed whi le on parole 
(KRS 439.3521; i s  t h i s  correct? 

TO CORRECTIONS: 

My c l i e n t  j u s t  returned t o  the 
Kentucky State Reformatory with a 
new short  sentence for  a cr $me 
committed while on parole and, with 
j a i l  c red i t ,  i s  immediately e l  bgi- 

b le  for  parole consideration on h is  
new sentence; how w i  l l h i s  hearings 

be conducted? 

TO READER: 
TO READER: 

Yes, now those parolees returned t o  
the Kentucky State Reformatory, 
Kentucky State Penitent iary and 

Kentucky Correctional I nst i t u t  ion 
fo r  Women (admitt ing inst i tu t fonq)  
with new sentences ( f o r  crimes com- 

mit ted while on parole) must be 
given a f i na l  parole revocation 
hearing wi th in  t h i r t y  (30) days 
frun the date of re tu rn  t o  the in- 

s t i t u t i on ,  the same as those pa- . 
rolees returned with parole vio- 
l at ion warrants. 

TO CORRECTIONS: 

My c l i e n t  was returned t o  the Ken- 

tucky State Reformatory in January, 
1988 wi th  a new felony sentence 
committed while on parole; i s  the 
decis ton referred t o  above ret ro-  
act ive? 

TO READER: 

No, the decbsion i s  not re t roact ive 
and, 'therefore, appl ies on1 y t o  

He w i l l  be afforded two hearings. 
The f i r s t  hearing w i l l  be h i s  
parole revocation hearing, followed 

immed batel y by h is  regular hear ing 
on the new sentence. 

A l  l questions fo r  t h i s  column 

should be sent t o  David E. Norat, 
D i rector,  Defense Services Dlv  1- 
s ion, Department o f  Publ bc Advo- 
cacy, 1264 Louksv)l l e  Road, Frank- 
f o r t ,  Kentucky 40601. I f  you have 
questions not yet addressed Jn t h i s  
column, feel  free t o  c a l l  e i ther  
Betty Lou Vaughn a t  (502) 564-2433 
o r  David E. Norat a t  (502) 564- 
8006. 

Bet ty  Lou Vaughn 
Of fender Records Superv) sor 
Department o f  Corrections 
Frankfort, Kentucky 40601 
(502) 564-2433 

those persons reincarcerated on or 
a f te r  March 7, 1988. 



IMPROPER CLOSIWG 

James Coffey and Carolyn Coffey 

v. Commonwealth, - 
(Ky. App., March 4, 1988) 

(unpubl ished) 

Cases of Note ... In Brief 

Ed Monahan 

The Court o f  Appeals held t h a t  t h e  

prosecutor's improper c l os  ing argu- 
ment remarks v io la ted  the  defend- 
ant 's  due process r i gh ts .  The Court  
noted the  Commonwea l t h  Attorney1 s 

It( 1 the  prosecution deta t I ed 
thoughts concerning t h e  nature  o f  
sex o f  fenders; (2)  t h e  prosecution 

@/ommented on the  Imildness' o f  t h e  

penalty; ( 3 )  i n  c losing,  t he  prose- 

cutor  stated a medical op in ion  un- 
t e s t i f  ied t o  dur ing t r i a l ;  ( 4 )  t h e  
prosecut ion attempted t o  conv ince 
the  Jury t o  r e t u r n  a g u i  l t y  v e r d i c t  

by imp1 y ing t h a t  he would no longer 
prosecute sex o f fense cases i f  they 
d i d  not  convict ;  ( 5 )  dur ing t r i a l ,  
the  prosecut ion attempted t o  com- 
ment on the  character o f  t he  appel- 
l ant/husband by reference t o  a 
photograph and comments about beer 
dr inking;  (6 )  and dur lng  c losing,  
t he  prosecution created an issue 
concern lng wh ich  par ty  brought the 
med i ca l  ev idence invol  ved i n  t o  ev i- 
dence and refused t o  end d iscuss ion 
o f  the  issue a f t e r  t he  cou r t  ins is -  
ted t h a t  he do so.I1 

DIRECTED VERDICT ON FORCIBLE COM- 
PULSION AND AGE 

Char les Maggard v. Commonwea I th ,  
(Ky., March 5, 1988) 

(unpubl ished) 

. 

I 
I 

The Court held t h a t  the  Common- 
wealth d i d  n o t  prove f o r c i b l e  com- 
pu ls ion  f o r  4 counts - attempted 
1st-degree sodomy, 2 counts o f  1s t  
-degree sexual abuse, and attempted 
f i rs t -degree rape.  he Court  
stated:  

" 'Forc ib le  compulsion1 i s  defined 
as phys i ca l  fo rce  t h a t  overcomes 
earnest res is tance o r  a th reat ,  ex- 
press o r  fmpl id, t h a t  overcomes 
earnest r e s  is tance by p lac ing  a 
person i n  fear o f  immed fa te  death 
o r  physlcal  in ju ry .  KRS 510.010(2). 
A sub jec t ive  standard i s  appl led t o  
determine i f  an imp1 Ced t h r e a t  

placed a person i n  fear o f  immed- 
i a t e  death o r  physical fnjury. Sal- 
sman v. Commonwealth, Ky. App., 565 -- 
S.W.2d 638, 641 (1978). 

One v i c t  l m  t e s t  i f  led t h a t  she was 

scared because appel l an t  t o l d  her 
t h a t  she would ge t  i n  t r oub le  bf 

she t o l d  anyone. 

Another s ta ted t h a t  on one occasion 
appel l a n t  squeezed her arm making a 
bru ise  and t h a t  she was scared t h a t  
he was going to h u r t  her. Pam 
Locke (a  soc ia l  worker) t e s t i f i e d  
t h a t  when she interviewed t h e  
g ir Is, they were scared, t e a r f u l  , 
and fr ightened. 

The evtdence r e l a t e s  a fear o f  
ge t t i ng  i n  t r o u b l e  i f  t he  inc idents  
were reported and a general fear  o f  

appe'l cant. A f i nd ing  o f  ' f o r c i b l e  
compulsion1 would requ i re  an im- 

p l i ed  t h r e a t  o f  immedjate physical  
harm t h a t  causes the  submission. 

The evidence does not  support a 

fJndbng o f  death o r  physical j n j u ry  
which overcame earnest resJstance." 

The Court a l s o  reversed stnce the re  
was i nsu f f  kcbent proof o f  age o f  . 
t h e  v i c t j m  on a f i r s t  1st-degree 

sexual abuse charge: 

"Appel l a n t  was convicted of f  i r s t -  
degree sexual abuse i n  Count 8 
which al leged a touching o f  t he  va- 
g ina when the  v i c t i m  was under 
twelve. She was born on January 
29, 1973, and was over twelve be- 
tween January 29, 1985, and t h e  
cu t -o f f  da te  o f  Ju ly  10, 1985. The 
actual  date o f  the  comm4ss)on o f  
t h e  o f fense was no t  establ ished 
w i t h  s u f f  i c l e n t  p rec is ion  t o  permit 
a j u r y  t o  conclude beyond a reason- 
able doubt t h a t  t he  v i c t i m  was less 
than twelve years o l d  a t  the t ime 
o f  t he  offense." 

COSTS OF TRANSPORTING WITNESS 
Ka th i  Kerr  v. Commonwealth, --- 
(Ky.App., February 5, 1988) 

(unpubl ished) 

The Court held It e r r o r  f o r  t he  

c i r c u i t  judge t o  re fuse t o  order 
t he  county t o  pay the  transporta- 
t i o n  expenses t o  the  t r i a l  a t  Lou- 
i sv  i l l e o f  a non-res ident  federal 
p r isoner  who was a mater ia l  defense 

witness. 

The Court recognized t h a t  an ac- 
cused i n  a c r  imJnal prosecution has 
a constitutional r i g h t  t o  have com- 
pulsory process issued t o  ob ta in  
testimony , even o f  an out-of-state 



federal pr isoner, i f  the  testimony 

i s  mater ia l  t o  the  defense, as it 
was in  t h i s  case. 

The Court r e jec ted  the  argument o f  

t h e  Canmonwealth t h a t  t he  defendant 

had t o  depose t h e  witness pr  tor  t o  

t r i a l  when the  witness was i n  

Lou i s v i  I l e  i n  order t o  preserve her 
r i g h t  t o  have him appear as a 

witness. 

The Court r e a d i l y  noted that ,  " I t  
i s  c l e a r l y  establ  ished t h a t  a s t a t e  

'must, as a matter  of equal protec- 
t ion, provide Ind igent  pr isoners 

w i t h  t he  basic t o o l s  o f  an adequate 

defense' when those t o o l s  are  a- 

v a i l a b l e  f o r  a p r i c e  t o  o ther  de- 

fendants. B r i t t  v. M r t h  Carol ina, 

404 U.S. 226, 231, 92 S.Ct. 431, 30' 
L.Ed.2d 400 (1971 1. See a l so  Ake 

v. Oklahoma, 470 U.S. 68, 105 S.Ct. - 
1087, 84 L.Ed.2d 53 (1985). The 
stated pol i c y  i n  Kentucky i s  t h a t  

' [ t l h e  f i nanc ia l  cond i t i on  o f  the 
defendant should no t  be a deter- 
mining fac tor  i n  h i s  relationship 
t o  t he  c r  i m  i na l  process. Stephens 

v. Bonding Associat  ion of Kentucky, - 
Ky,, 538 S.W.2d 580, 582 (1976). 

I n  furtherance o f  t h i s  pol icy,  KRS 
31.110( 1 ) ( b )  provides t h a t  a needy 
person shal l be 'provided w i th  t he  
necessary serv ices and fac  i I it ies 
o f  representat ion including inves- 
t iga t  ion and other preparation.' 
We conclude t h a t  t h i s  s ta tu to ry  
mandate must be deemed t o  inc lude 
an indigent  defendant's r i g h t  t o  
issuance o f  compulsory process f o r  
mater ia l  defense witnesses t o  the 
same extent  t h a t  such serv ices a re  
ava i l a b l e  t o  nonind igent  defen- 
dants, s ince t h e  r i g h t  t o  compel 
witnesses t o  t e s t i f y  on one's be- 
h a l f  I s  c l e a r l y  a 'bas ic  t o o l '  o f  
an adequate defense as contemplated 

by the  statute." 

ORGAN l C BRA l N SYNDROME/ 
CRIMINAL RESPONSIBILITY 
Commonwealth 5 Brennan, 

504 N.E.2d 612 (Mass. 1987) 

The tr i a l  cou r t  refused t o  admit 

t he  testimony o f  a p s y c h i a t r i s t  
t h a t  t he  defendant's a lcohol  ism 

t r iggered organ i c  b ra  i n  syndrome 
and absent d r i n k i n g  the  defendant 
cou I d have con formed h i s  conduct t o  
the  requirements o f  t he  law. 

The psych ia t r  i s t  saw t h e  defendant 
on 2 occasions f o r  5 hours, and 
would have t e s t  i f  ied: 

" the defendant was an a l coho l i c  

who probably had a genet ic pre- 
d i s p o s i t i o n  f o r  a lcohol  ism, b u t  
a l so  t h a t  he had a mental d i -  
sease o r  de fec t  apar t  from the 
alcoholism. He diagnosed t h i s  
cond i t i o n ,  o f t e n  seen I n  alco- 
hol ics, as organ l c  b ra in  syn- 
drome, which he described as 
damage t o  t he  l imb ic  system. 
He s ta ted t h a t  the  I imbic SyS- 
ten i s  t h e  more p r i m i t i v e  p a r t  
o f  t he  b ra in  which i s  re la ted  

t o  emotions and reac t  ions and 
which can become i r r e v e r s i b l y  

a f fec ted by the  consumpt ion o f  
a lcohol . He character ized or-  
gan i c  b r a i n  syndrome as an ir- 

r e v e r s i b l e  cond it ion which can- 
no t  recover unless t h e  ind i v i -  
dual stops dr inking.  Dr ink ing  
w l l  l t r i g g e r  o f f  these reac- 
t ions character  i s t  i c  o f  a chro- . ,nit b ra in  syndrome. And it i s  
my op in ion  t h a t  when Mr. Bren- 
nan was dr ink ing ,  he showed a l l  

these reac t  ton character  i s t  i c s  

o f  t h i s  organjc, physiological 
b ra  i n  syndrome.!' 
Id. a t  613-14. - 

The appe l l a te  cour t  reversed the  

t r i a l  cou r t ' s  exclusion o f  t h i s  ev- 
idence, ho ld ing  it re levant  t o  the 

issue o f  c r lm lna l  respons i b i l  l t y :  

"The expert '  s testimony would 
have warranted a f i n d i n g  t h a t  
t he  defendant's mental dksease 
o r  defect ,  organ kc b ra in  synd- 
rome, was the  cause o f  h i s  lack 
o f  c r  lmjnal respons l b i  l i t y .  Al- 
though Dr. Weisman was o f  the 
opbnion t h a t  t he  defendant had 
t h e  capaci ty t o  understand the 
nature  o f  h j s  conduct when he 
d i d  not  consume alcohol, and 

t h a t  h j s  conduct when alcohol- 
f r e e  ts unaffected by the men- 
t a l  condkt ion or defect, he was 
nevertheless o f  the  op in ion  
t h a t  t he  defendant su f fe red 

from an under ly ing disease o r  
defect ,  apart  f r an  t h e  alco- 
ho l  ism, wh ich was the  cause 
h i s  lack of c r imina l  respon 0) 
bk lk ty .  The j u r y  should have 
been permitted t o  hear t h i s  

t e s t  imony." 
Id. a t  615. - 

EDWARD C. WONAHAW 
Ass is tant  Publ i c  Advocate 
D i rec to r  o f  Trakning 
Frankfor t ,  Kentucky 40601 

( 502) 564-8006 
1 

The Nat ional  Clearinghouse on t3at- 
te red Women's Sel f-Defense ( A r t  hcle 
i n  Vol. 10, No. 2, February, 1988 
issue o f  The Advocate) has moved. 
Their new address i s :  

125 S. N in th  St reet  I Suife 302 



Book Review 
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New Outpatient Commitment Guidelines Stress 
Clinician's Role in Assuring Appropriate Care 
The ~ m e r i c a n  Psychiatric Associa- tient commitment, and the remain- 
tion has approved guidelines on ing states have taken no position 
outpatient commitment that em- on the issue. However, currently a 
phasize the importance of strong number of legislatures are actively 
involve~nent by clinicians in court considering outpatient commit- 
ilecisions to commit mentallv ill ment statutes. and the task force 
persons to (jutpatient treatment. 

The APA task l i m e  that ~lrafteci 
the gui~lclincs saicl that suc l~  in- 
volvcmclit is ~iccclccl to prevcrit 
courts from making iiiappropriate 
)utpatie~it commitments because 
hey are consiclerecl less restrictive 
j nlorc totivcllici~t t l l i ~ i l  ~ I I V ~ I U I I -  
ary 1iosl1italiz;ltion. Cli~lical in- 

volvemclit will iilso prevent outpa- 
ticnt commitment tiom becoming 
"simply another method . . . to 
control socially i~nclcsirablc per- 
sons without regarcl to their treat- 

The  guidelines arc containccl in 
a report entitlecl Inr~ol~~r~rury  Conr- 
nlitrtzctlt t o  Olttpatir~tt Trrrrtntettr, 
approved by the APA board of 
trustees in June ilnd schectuled for 
publiciition this month. T h e  report 
was prepared by a four-member 
task force on  outpatient commit- 
ment chaired by David Starrett, 
M.D., of Denver. Members were 
Robert D. Miller, M.D., of Mil- 
waukee, the principal author; Jo- 
seph Bloom, M.D., of Portland, 
Oregon; and William D. Weitzel, 
hl.D., of Lexington, Kentucky. 
Robert D. Luskin, Esq., of  Wash- 
ingtotr, D.C., was a consultant to 
the committee. 

The report cites a 1985 study 
owing that only 26 states and the 
istrict of Columbia explicitly 
ovide t;)r outpiiticnt commit- 

ment. New York prohibits outpa- 
The American Bychiafric Association. Reprir 

Hospital ;tnJ Cornnlunity Psychiatry 

hopes the guidelines will help 
shape the new laws. T h e  guidelines 
supplement the APA's Guidclincs 
for the Psychiatric Hospitaliziltio~l 
of Adults, published in the Alneri- 
rat1 Jotrrnal of P~ychidfry  in May 
1983. T h e  earlier guidelincs liad 
bccn criticizecl for ignoring ttie op- 
tion of outpatient commitment. 

T h e  task force said outpatient 
commitment can be expected to bc 
most effective for those with psy- 
chotic illnesses that respond well 
to medication but who have a dem- 
onstrated patter11 of ~ l r u g  noncom- 
pliance after hospital discharge, 
and for patients who need an ex- 
ternally imposed structure to func- 
tion as outpatients. 

T h e  guidelines define outpatient 
commitn~ent as "a court order Ji- 
recting a person to comply with 
specified treatment requirements, 
not i n ~ ~ l v i n g  the continuous su- 
pervision of the person in a resi- 
dential setting, that are reasonably 
designed to  alleviate o r  reduce the 
person's illness o r  disability, o r  to 
maintain o r  prevent deterioration 
of the person's mental o r  ernotion- 
a1 functioning." A person who is 
ordered tg outpatient commitment 
may be requirecl to  take prescribed 
medication, to report to a facility 
charged with monitoring his condi- 
tion, or  to participate in individual 
or  group therapy o r  in educational 
or  vocational programs. 

d with permission. 
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A patient may be  committed to 
outpatient treatment for a period 
of up to 180 days if the following 
criteria are met: 

T h e  patient is suffering from a 
severe mental disorder. 

Without treatment, the patient 
is likely to  cause harm to himself 
o r  to suffer substantial mental or  
emotional deterioration, o r  is like- 
ly to cause harm' to  others. 

T h e  patient lacks tlie capacity 
to 111ake it11 informeel tlccisioo coa- 
cerning his need for treatment. 

The  patient has been hospital- 
ized for treatment ot:scvcre mentill 
clisortlcrs withiii the previous two 
yc.~rs ancl has fiailctl to conlply oil 
one o r  more occasions with the 
prescribed course of  treatment 
outside the hospital. 

An acceptable treatment pl;ln 
has been prepared for the patient, 
including specific conditions with 
which he is expected to comply. 
There should also be a dctailcd 
plan for reviewing the patient's 
medical status and for monitoring 
his compliance with the conclitions 
of treatment. 

There is a reasonable prospect 
that the patient's ilisorclcr will re- 
spond to the treatment proposed 
in the rrcatment pl;in i f  he com- 
plies with trcatnlerit. 

The  physician o r  treatment fa- 
cility responsible for the patient's 
treatment uncler the commitment 
order has agreed to accept the pa- 
tient and has endorsed the treat- 
ment plan. 

The  guidelines broatlen the cri- 
teria for outpatient commitment 
beyond eviclcnce of  dangerousness 
to self o r  others, which in some 
jurisdictions is the only criterion 
for inpatient commitment. 13~1t 111e 

task force saiJ so~ilc. 0 1 '  t l~c-sc juris- 



dictions may be wi l l i~~g  to consider and forcible n~rtlic ation could be Report No. 26) is nvailrble tiee 
involuntary outpatient treatment expected to gcacrdte strong oppo- charge fron, I . i ~ ~ ~ l a  HugBeS, Gov-  
with less evirlence of rlangerous- sition from sulnc patient advo- ernment llelatit,iir. American Pry- 
ness than is required for commit- cares. chiatric Association, I f  00 I( 
ment to inpatient treatment. Re- I Y ~ U O / I I Y ~ ~ U ~  Conrnritt,re~tt t o  Out- Street, N.W., Washington, D.C. 
cently several states, including patienr 1'rrdlnir)it (APA Task Force 20005. 
North Carolina and Hawaii, have 
established less stringent criteria 
h r  outpatient commitment than 
for ir~voluntary hospitalization. 

The task force acknowledged 
that the concept of psychological 
o r  emotional deterioration, when 
uot linked directly to dangerous- 
ness, may be difficult to define and 
thus may encounter resistance 
from some patient advocates. This 
prohlern may be somewhat allevi- 
ated by requiring predictions of 
future deterioration to be based on 
past treatmcrlt histories. .However, 
that would have the effect of ex- 
cluJing first-time patients from the 
outp:rtic~~t commitmc~it  optioa. 

.? 
I t  n patlent tiills to comply with 

rcquircmcnts of the outpatient 
commitment order, the guidelines 
require the physician o r  staffof the 
treatment fiiicility to make rcason- 
able efforts to obtain his voluntary 
compliance. 1 t thc patient repeat- 
edly fails to report and is believed 
to be at signiticant risk of deterio- 
ration, the police should be asked 
r o  transport him to the treatment 
facility in an effort to obtain his 
voluntary compliance. If the pa- 
tient persists in noncompliance, 
the physician o r  the director of the 
treatment facility should notify the 
court in writing and recommend an 
appropriate disposition. T h e  court 
should hold a supplemental hear- 
ing within five days after receiving 
the notification. 

Although outpatient commit- 
ment works more effectively with 
patients who stop taking their 
medications after discharge from a 
ttospital, the guidelines recom- 
mend that noncompliant patients 
not be physically forced to  take 
their medication. Individual physi- 
cians o r  srnall clinics generally lack 
sullrcient personnel to give medi- 
catrvns to noncompliant patients. 
In addition, many outpatient clini- 
ci:~ris ;Ire strong1 y ol>lx)sccl to co- 
crcllig p;rticnts t o  take nlc~lication, 

There are over ha1 f a m i l  l ion prisoners in  the United States. The 

criminal n just iceM business, from cops through judges t o  prison 
bureaucrats, belng as r a c i s t  and money/ property or  tented as It Is, 
has l i t t l e  in terest  In provldlng legal, educational and other read- 

Ing material t o  those they keep in  t he i r  cages. Often the most 

nspiritedll ( res ls tant !  are is0 lated ( f o r  t h e i r  Ifprotect lon1I): 

ja i lhouse lawyers who are f l l  ing su i t s  on prison condltlons, organ- 

izers ins ide who are b l  unting the d i v  ide-and-rule racist/homophobic 

technfques of the administrations, Access t o  law or  general I l b ra r -  
ies i s  sometimes l imi ted especially for  those i n  l so la t lon  who need 
them most. More and more what passed fo r  pr ison I lbrar ies (westerns 
and romances) are being converted i n t o  dormf t o r  ies as overcrowding 

increases a t  the r a t e  of a double in pr ison population every 10 

years. 

Pr isoners need educational (GED etc.), legal ( r  ights, process, 

etc.) and st imulat ing pol i t i ca l / cu l t u ra l  read lng mater i a l  des- 
perately. What l i t t l e  I s  avai lable t o  them js  largely r e i  lglous 

(Christian). 

Regional programs (your state, fo r  example; o r  even j u s t  one pr i- 

son) would be especially ef fect ive. Prisoners show t he i r  grat i tude 
generously and teach you something about how your crimtnal j us t i ce  
system works. 

Pr ison Book Program has 15 years o f  experience In sending reading 

material t o  prisoners. We're wr i t i ng  a brochure on the  lltrlcksll o f  
ge t t i ng  books in, and get t ing started. Please send fo r  a FREE copy 
bQ rtl%oks for  Pr isonersIf to: Prison Book Program, 92 Green Street, 
Jamaica Plain, MA 02130. 

The People a t  the  Prlson Book Store 



SEARCH 
LAW 

DESKBOOK 
SEARCH WARRANT LAW DESKBOOK --- 

John M. gurkhof f  
C lark  Boardman Company, Ltd. 

$55.00 

A new reference work i s  now ava i l -  

able t h a t  should be added t o  the 

I i b ra r  ies o f  everyone who works 

w i t h  search and se izure  issues on a 
d a i l y  basis. Search Warrant Law 

Deskbook by John M. Burkhoff was 
pub1 ished i n  1987 by C lark  Boardman 

Company, Ltd., t he  same company 
t h a t  m k e s  ava i l ab le  Search 

Seizure Checkl i s t s  and Searches 

Seizures, Arrests and Confess ions. 

I 
The maJor s t rength  o f  t h e  book i s  

i t s  organization. I t  cons i s t s  o f  20 

shor t  chapters, each o f  which be- 

g ins  w i th  a black l e t t e r  r u l e  o f  
law regarding search warrants. 
A f te r  t h a t  r u l e  i s  f leshed out, t h e  
author ends each chapter w i t h  a 
**checkl i s t t *  f o r  both prosecut ion 
and defense. Throughout t h e  work, 
Burkhoff o f f e r s  what he cal  I s  Wac- 

t i c a l  t i ps t *  which o f f e r  valuable 
suggest ions t o  t he  lawyers I it igat- 

ing these issues. 

Th is  work should be p a r t  o f  every 

d i s t r i c t  Judgels l ibrary. As t h e  
judge who issues the  g rea t  ma jo r i t y  
of search and a r r e s t  warrants i n  
Kentucky, t h i s  book o f f e r s  t o  him 

o r  her a p rac t i ca l  guide through 
the minef i e l d  o f  search and seizure 

law. Because it i s  we1 l organ ized, 
p a r t i c u l a r  quest ions should be 
r e a d i l y  ,answered. That i s  t h e  
value o f  the  book - it i s  p rac t i ca l  

and usef u I. 

I t  i s  no t  a h igh l y  t heo re t i ca l  
work, such as Professor LaFavels, 
Search and Seizure. I t  does not  -- 
spin  ou t  t he  d i f f e r e n t  hypothet i -  

c a l ~  as does Professor LaFave, nor 

does it e d i t o r i a l  i z e  about how 

p a r t i c u l a r  case law should be 

changed. 

One area I hoped would be covered 

more thoroughly was i n  what occurs 

behind closed doors when a magis- 

t r a t e  i s  presented w i t h  a pet i tbon 
f o r  a search warrant. I s  there  
give-and-take between the  magis- 
t r a t e  and t h e  po l  ice? I s  t he  oath 

taken serious1 y? Are substant t a l  

warrant requests re jec ted? There 
i s  l i t t l e  fee l  i n  t h i s  book f o r  t h e  -. 
answers t o  those quest)ons. 

A l r o  lack ing  Mr. 1s a chapter on 
the  p r a c t i c a l  gu ide t o  suppression 
hearings. What happens a t  such 

hearings? Who has the  burden o f  
proof when the re  i s  a warrant? 
When there  i s  no warrant? What 
happens a t  a Franks hearing? . I 

Much o f  t h e  book, perhaps t h e  l a s t  
t h i r d  i s  devoted t o  the  s p e c i f i c  
search and se izure  r u l e s  appl i cab le  

Jn each o f  t h e  states. This had t o  

be a monumental Job, and makes t h i s  
book a l l  t he  more valuable as a 

ready resource tool .  For example, 

one f Gnds t h a t  there  a re  no provj-  
s ions  i n  Kentucky f o r  many matters 
covered I n  t h e  laws o f  o ther  j u r i s -  

dictions, such as a provkskon f o r  
abuses o f  the  search warrant pro- 
cess, o r  a provbston f o r  n ight t tme 
searches. Th is  sec t ion  could as- 
sbs t  researchers, leg8slators, and 
cou r t s  who a re  t r y  kng not  only t o  

determine what t he  law i s  bu t  even 
perhaps what it should be. 

E r n i e  Lewis 
Direc tor ,  DPA 

Madison/Jackson Co. Of f i ces  

201 Water St reet  
R ichmond, Kentucky 40475 

(606) 623-8413 

Order form 
Cla rk  bardman Go. Ltd. 

435 Hudson S t ree t  

New York, NY 10014 

Please send me t h e  Search Warrant 

Law Deskbook. - 
NAME : 

ADDRESS: 

1 TELEPHONE : (- 

SIGNATURE: 

DATE : 

S- payment enclosed. (Deduct 

10% from order. Free postage and 
hand l Ing on prepaid orders. NY, 
NJ, DC res idents  must add appl i- 
cable  sa les  tax.) 



Staff Changes 

BARBARA HOLTHAUS ROY COLL l NS 

A DPA Law Clerk  from October, 1984 t o  September. 1985 Roy Col l ins, Personnel Administrator ,  jo ined the  

and an Ass is tan t  Je f fe rson County Pub l i c  Defender from Frankfor t  Of f i ce ,  Admin is t ra t ive  D i v i s i o n  on May 16, 
October, 1985 t o  J u l y  1, 1987 jo ined the  Nor thpo in t  1988. Roy i s  a  MBA 1985 graduate from Murray State 
Tra in ing  Center DPA as an Ass is tan t  Pub1 i c  Advocate on Un ivers i ty .  He worked w i th  the  Department o f  

Ju ly  1 ,  1987. Ag r i cu l t u re  as Chief l nspector p r i o r  t o  j o i n i n g  

- 
Bob Bishop, formerly director of DPA's Pikeville Office, is now Assistant County Attorney in Pike County, Kentucky. 
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