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Judge broadens
rights of convict

Court says attorney was too cautious

BY BEN L. KAUFMAN
The Cincinnati Enquirer

A federal court in Cincinnati
Wednesday expanded the rights
of indigent convicts who rely on
court-appointed attorneys to
handle their appeals.

The ruling was written by
the new chief judge of the US.
Court of Appeals for the 6th
Circuit, Albert J. Engel.

It said lawyer Albert J. “Tim”
Rodenberg Jr. was too cautious
when he filed an unsuccessful
appellate brief for Albert Huston
Freels.

That amounted to inadequate
assistance and violated Freels’
right to due process, Engel said.

And the judge did not leave
it at that, -

Noting this was 6th Circuit’s
first look at indigents’ appellate
rights under recent Supreme
Court decisions, Engel admon-
ished court-appointed attorneys
to err on the side of creative
lawyering and aggressiveness:

“Very often what may seem
frivolous or unsupportable to
counsel may seem otherwise in
the eyes of the client or the
appellate court.”

Because lawyers«risk sanc-
tions for filing frivolous claims,
Engel asked. state appellate

 judges to recognize the attor-

neys' dilemma while assuring
indigents of adequate represen-
tation.

The decision affects cases in

Ohio, Kentucky, Tennessee, and
Michigan.

The' case began in mid-1983
when Freels, then 29, pulled a
knife on a rival pushcart opera-
tor during an argument over a
spot at Fifth and Vine streets.

He pleaded guilty to felonious
assault but later rethought his
position and appealed. The court
appointed Rodenberg who filed
a brief saying Hamilton County
Common Pleas Judge Robert
Gorman committed no prejudi-
cial errors.

Freels lost that appeal and

Ohio Supreme Court refused to-
' review his case.

Freels turned to federal
courts and enlisted Gregory L.
Avyers, chief counsel for the Ohio
Public Defender Commission, as
his attorney.

Tuesday, Freels and Ayers
won.

Engel said Rodenberg failed
to meet standards expected of a
court-appointed appellate attor-

ney.
Then the 6th Circuit told
Ohio to appoint a new attorney

for Freels and give him a new

appeal or let him go.

“Great,” Ayers said. “This is
a substantial problem all over
the state.”

Rodenberg repeated his con-
viction that there was merit in
none of Freels' complaints and
said he had tried to avoid bur-
dening the court with frivolous
assertions of error.

The Cincinnati Enquirér Aﬁril 8, 1988. Reprinted with Permission.
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RUSS BALDANI

Russ Baldani is a name that's pro-
bably familiar to you, because he
clerked for the DPA Frankfort post-
conviction branch from 1982 until
he graduated from UK law schoo! in
May, 1984, and joined Fayette Legal
Aide, Perhaps you have read or
heard of his impressive advocacy
for Fay Foster. Russ obtained "not
guilty" verdicts in six of his last
seven felony trials,

As of this publishing date, Russ
has left his position with Fayette
Legal Aide and joined the Lexington
branch office of +the Cleveland
based firm of Summers, Fox, Dixon,
McGinty and Davidson, He intends to
continue practicing criminal law
and to maintain his ties with the
public defender system by doing
conflict cases and pro bono work,

Criminal defense is very close to
his heart, "Criminal defense work
is never boring - often frustrat-
ing, depressing and stressful - but

!
never boring" and an eduéafion -
"In the year | spent preparing for
and participating in Fay Foster's
trial, | learned more than in all
my vyears of education combined,"
More comments from Russ:

What aspect of criminal defense do
you |ike best, and why?

Public defenders represent people
who often have no resources, hope
or. support from family/friends, The
most satisfying aspect of criminal
defense work is when one of these
people realizes that you really do
care about what happens to them,
No matter how the ppb!ic perceives
my client, | can always find some-
thing good to say about each one,

Problems you've experienced with
the criminal justice system?

The gross Inequity in resources
available to the Commonwealth and
public defender, The Commonwealth's
resources are limitless, while a
public defender has to fight and
scrap for everything,

| spent my first year at Fayette
Legal Alde in Jjuvenile court, and
went from there to adult felony
court, It's incredible how many
Juveniles | represented that |'ve
now seen going through the adult
system, The system seems content
to warehouse of fenders, rather than
0" vigorously attempt to deal with

the sources of the offender's
problems - alcoholism, drug abuse
and mental iliness,

What was your most embarrassing
moment as an attorney?

Before a judge put my client on
probation, he asked the client if
had explained what a "stickler" the
Judge was on probation vlolators,
The cllent answered "Yes - but
that's not the word Russ used,"

What's a secret or insight of your
Job that you've learned that you
could share with new attorneys?

Don't feel that simply because you
are an attorney you're better than
balliffs, clerks, jallers, proba-
tion and parole officers, secretar-
les and others integral to the cri-
minal justice system, |f you adopt
that attitude, you won't go far,
* »* *

Kevin McNally sald, "I've worked
with many local counsel in some
tough cases and |'ve never |earned
as much as | did working with Russ
on Fay Foster, He taught me a lot
about dlrect examination iIn par-
ticular, Russ is a natural,” Neal
Walker added, "Russ throws the best
Halloween parties In Lexington,"

Russ was born in Pawtucket, Rhode

island, lived in Blg Flats, New
York until 7th grade and graduated
from high school in Harrodsburg,
Kentucky. His hobbies are skiing,

guitar and handicapping horses,

Cris Brown, Paralegal,
Tralning/Major Litigation
Frankfort, Kentucky 40601
(502) 564~8006
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Public Advocate, Paul F. Isaacs On

The Department of Public Advocacy:,
A Written Interview

You have been reappointed to a
second 4-year term as Public Advo-
cate, what are your focus and agen-
da in your second 4 years?

My focus for the next 4 years is to
improve the delivery of services to
every client of DPA, The 3 areas

of major concerns which | would
like to address are: 1) the need
for increased resources for the

contract counties coupled with a
system of quality assurance which
rewards those contract programs
providing good services; 2) main-
taining a full compliement of attor-
neys in our field offices; and 3)
insuring that the Department has
adequate resources to meet [ts sta-
tutory responsibilities in the area
of capital litigation so that our
attorneys, full-time and private,
do not have to suffer emotjonal and
professional burnout,

How did DPA do in the Legislature
with appropriations for the next
blennjum?

The Department received a continu-
ation budget for the next biennium
with an increase in funds to meet
specific new responsibilities in
the areas of involuntary commitment
procedures and to staff the new
Morgan County Prison in the second
year of the biennfum, In a year of
extremely tight state revenues, it
was clear that the Legislature rec-
ognized the continued needs of the
Department for more resources,

DPA has never had adequate funding.

!
what wiil DPA not be able to do ad-
equately In the next 2 years?

The major problem of the Department
is that it does not adequately
compensate its staff, both full-
time and private contract attor-
neys, for their dedicated service
to the Department and to the
criminal justice system, which can-
not operate without their services,
With a continuation budget, there
is no possibility of increased com-
pensation during the next 2 years
and the Department will continue to
depend on this dedication in order
to maintain its level of services
to Its clients,

How did criminal defense advocates
do In the Legisliature with substan-
tive criminal law legisiation?

This legislative session was so
absorbed f{n budget Iissues that
there were no major criminal
justice issues considered, Main-
taining the Unified Juvenile Code
without gutting the progressive
aspects of the code was one major
accomplishment in +this session,
and, although the two bills
prohibiting the execution of the
mentally retarded and juveniles did
not pass, both bills bhad over-
whelming support in both chambers
and have excellent chances in the
next session,

“How can DPA receive more adequate

approprjations and do better with
criminal law legisiation In the
future?

Paul F, isaacs

The Department will be more effec~
tive In the legislature both in
substantive criminal law legisla- {
tion and appropriations when the
criminal defense bar speaks with
one volce on these Iissues, Every
attorney doing publ ic advocacy work
Is providing a valuable service to
the Commonwealth and they should be
adequately compensated for their
work, When public advocates, pri-
vate part-time and fuil-time, are
not adequately compensated, it de-
values the work of all criminal
defense lawyers because It 1Is a
reflection of a view that protect-
ing the rights of citizens is not
important, We, as criminal defense
lawyers, know better and we must
make that position known and
accepted,

. County contract public defenders

have been and stji! are under-
funded, One county public defender
system Is paying $7.50 per hour on
cases, |t Is ridiculous to think
that Indigent defendants accused of
crimes can be minimally represented



for that pittance. How can this
situation be permitted to continue
to exist?

KRS Chapter 31 very clearly sets
forth that in those areas where the
local government has elected +to
establish a contract system for
delivery of public advocacy ser-
vices, the local unit of govern-
ment has the responsibility to ade-
quately fund the program over and
above the state share, Some
counties do this and others do not,
The state share to the contract
counties has risen the last 2 years
but county contributions have not
increased, | know that the local
units of government cannot meet all
of the shortfall in this area but |
think that we do have to be more
aggressive in reminding the coun-
ties of their responsibilities to
the public advocacy program,

Death penalty cases continue to
drain DPA dry, Death cases demand
resources that DPA does not have,
They cause inhuman conditions on
DPA attorneys and staff, How can
DPA survive capital litigation?

DPA can only survive the demand of
Death Penalty cases if there are
more resources fo meet the demand
of capifal titigation, This means
we need more attorneys Involved in
these cases, The Department is
currently using several approaches
to address this lack of resources,
We currently have a proposal sub-
mitted to the |OLTA Board of
Trustees for an |OLTA Grant to
establish a part-time position to
recrult attorneys from the private
bar who would be willing to do some
pro bono work in capital litigation
and to provide a paralegal +to
assist capltal titigation attorneys
In their cases. We also have a
proposal before the United States
Administrative Offices of the
Courts Defender Committee for funds

@ to establish a community Resource

Center in Kentucky which would
Invoive providing direct represen-

tation and backup services in
federal habeas and state court
actions, Recently, +the United

States Administrative Offices of
the Courts has approved the $75.00
an hour fee for attorneys doing
federal habeas corpus capital
representation for both Eastern and
Western Districts of Kentucky so
the Department, if it recéives this
Resource Center Grant, will be
recruiting private bar members to
get involved in these cases, We
must have more lawyers invoived in
this process, and the Department is
aggressively seeking ways to make
capital litigation more than just
the responsibility of the Depart-
ment of Public Advocacy,

DPA has a horrendous turnover of
attorneys in many of Its fleld
offices, Why do you think that is?
What can be done to reverse this
damaging turnover?

Turnover has been a ftraditional
problem in all public detfender
offices because of a variety of
problems, One problem that the
Department has is that many of our
field offices are located in the
more geographically remote areas of
the state and younger attorneys
will go there for a few years to
develop their ftrial skiils but
thelr ultimate desire is 1o get to
the central part of the state or
closer to their home area, Also,
there is the problem of high case-
loads coupled with capital litiga-
tion which results in a high level
of stress for these attorneys and
they cannot do it for a very long
period of time,

However, these are my perceptions
of why people Ileave based on
tndividual situations, but we have

never conducted a thorough survey
to determine if my perceptions are
correct, We are now in the process

of doling that and that should give
us some ldeas of the areas that we
need to address, My belief at this
point is that we need to understand
that there will be a certain amount
of turnover in our field offlces

" and that that necessarily is not a

bad thing, Attorneys who have done
public defender work continue doing
criminal defense work in the pri-
vate bar, become legislators, judg-
es and other community leaders and
become Important advocates for the
Department In the future, Secondly,
we need to find out }f there are
other reasons that they are leaving
and fry to address those lIssues,
We have triled to address the case-
load area by iIncreased staff when
possible and 1 think our tralning
component is a very Iimportant part
of retaining our people because for
those individuals who have chosen
this as their |ife's work, they
must be gilven the opportunity to
grow professionally, We need to
provide an atmosphere that allows
our staff to continue to grow pro-
fessionally so that they can feel
good about the work that they are
doing,

why has DPA been able to do so well
over the years with so many serlous
problems and such a signiflcant
tack of resources?

The strength of DPA has been and
will always be the fact that there
Is a hard core of very dedicated
individualis, both full-time and
part-time contract attorneys, whe
are committed to doing this work,
The success of the Department is
the combination of the success of
many Individuals In aggressively
representing the citlzens whose
interest they have been appointed
to protect,

Have you been successful at
exciting people to want +o be
publ ic defenders }n this state?



| do not believe that Individuals

will choose to be public defenders
in Kentucky because of anything
that | as an individual do,

The attraction to doing public

defense work comes from a person's
commitment to protecting the inter-
ests of citizens who are entangied
in the criminal justice system, It
has to do with the perception of
DPA as an exciting and intellectu-
ally challenging place to work,
That message must be carried by all
of the people who work for the
Department,

I hope that people know of my
commitment to providing this ser-
vice and my commitment to making
this a good place to fulfill those
goals, Realistically, however, the
real ambassadors of excitement are
those attorneys in the +trenches
doing this on a day-to-day basis
and not whomever happens to be the
Public Advocate at any given tTime,
The best way to exclte people about
being publlic defenders Is by ag-
gressively representing our clients
because the people we want +o
attract will be attracted to us
because of that,

Commonwealth of Kentucky
OFFICE FOR PUBLIC ADVOCACY

State Office Building Annex /—\

Frankfort, Kentucky 406 <l

Sa———
————

151 Elkhorn Court, Frankfort, Kentucky

The courts continue to go after DPA
attorneys for contempt and sanc-
tions, often callously and unfairly
without any sensitivity to the
unique difficulties of criminal

defense work, especially capital
defense work, What are you doing
about this as Public Advocate?

The criticisms of the courts of DPA
and their contempt proceedings has
been that the Department lawyers do

not get +their briefs filed in a
timely manner, In my view, this is
a resource problem and this is an

area in which we are wqrking very
desperately to fry fo ge'} increased
resources for our staff, especially
In the area of capital Iitigation,
The other method that | have used
as Public Advocate is to iry fto
open |ines of communications with
the courts so that we can discuss
these probiems prior to their
becoming adversarial, {f at all
possible. Although more work needs
to be done in this area, | do think
that the number of contempt cita-
tions and show cause orders bhas
dropped and | hope it will continue
to drop until it s no longer a
probiem,

Are indigent citizens accused of
crimes In Kentucky's district
courts receiving adequate represen-
tation?

While | cannot speak for every case
in every area, | can say that our
statistics show that consistently
we obtain some relief for our
clients in 35 to 40 percent of the
cases in district court, That
seems to me to be a high percentage
of service to our clients, On the
other hand, because my office hand-
les all the complaints received by
the Department concerning thelir
attorneys, | do know that in some
areas there have been problems with
represenfation at the district
.court level in individual cases,
We are currently reviewing those
.cases to see if there is a pattern
and what method we might use to
Improve the delivery of services in
those particular areas.

What is DPA doing fto expand the
protectlions and representation for
the mentally il and the retarded
In the courts?

Iln the last year DPA's Protection
and Advocacy Divislon received a
new federal grant to represent
individualis who are labeled as
mentally 11l and are currently or
have been Iin a mental Institution
In the last 6 months, This pro-
gram, which is staffed by lawyers,
soclal workers, and psychologlsts,
Insures that these Individuals?
rights are protected both in courts
and in the institutions, Also, In
the last General Assembly the
Department received funding to
provide representation to adult
individuals labeled as mentally
retarded who are in danger of being
placed In iInstitutions for the
mentally retarded, Thls represen-
tatlon was required under a federal
court decision, Doe v, Austin, in
the Western District of Kentucky,
Also, House Bill 48 which passed
this session of the Legislature
made some changes In the involun-
tary commltment law in Kentucky and
we will be having a ftraining
sesston on that subject in the next
year, In the last year, the De-
partment received a grant from the
Developmental Disability Council to
represent individuals who are
labeled as developmentally dis-
abled at sentencing and to provide
alternative sentencing proposals to
the court In order to djvert these
individuals from prison, This
program Is now operating statewide
and has 4 alternative placement
workers In 4 different offices who
are working with attorneys in their
areas to provide this resource to
the developmentally disabled cli-
ents,

Is DPA fighting to Insure that no
one s Involuntarily commjtted
without the benefit of a jury
determination? Why?



As | sald eariier, the Departiment
will be providing a training ses-
slon concerning the new proposais
In House Bill 48, one of which re-
quires attorneys to request a Jury
trial In Involuntary commitment
proceedings, The statute provides
that if a Jjury trial is requested,
one must be provided, However, it
Is not DPA's role to determine
whether every individual involved
in an involuntary commitment should
have a jury trial, That decision
is reserved for the client and to
his attorney. |In some cases, as a
matter of strategy, the client and
his attorney may want to have a
Judge +rial as opposed to & jury
trial and it is their role to make
that determination,  The Depart-
ment's role is to educate the at-
torney about his options, not to
make that decision for him and his
client,

The full-time contract systems in
both Louisville and Lexington con-
tinue to be burdened with incred-
ibly high caseloads and inadequate
resources to cope with those
caseloads, The most recent statis-
tics show that, in Lexington, the
Public Defender's Office handled
4,383 cases in the last fiscal year
with an average caseload of 398 per
attorney, Even worse, in Louis-
ville, the Public Defender's Office
handled an overwhelming 37,656
cases In fiscal year '87, That is
over 1,300 cases per attorney!
With anticipated increases in work-
load during the coming year and
bleak prospects for additional
funding, how do you intend to
address this continuing probiem?
National standards recommend far
fewer cases per attorney in order
to ensure effective assistance of
counsel, In other jurisdictions,
such as New York, job actions have
been taken to resolve similar
probliems, In such states as Ari-
zona and California, lawsuits have
been filed to impose a cap on the

number of court appointments which
can be directed to defender offi-
cers, Are you consldering either of
these strategies as a means to rec-
tity conditions in Kentucky's sys-
tem? Also, how do you go about equ-
itably dlsfrlbuﬂng avallable funds
to the varlous offices throughout
the state since there seems to be
such a2 wide disparity In the
caseload levels between' contract
systems and branch offlces?

The Lexington and Louisville of-
fices do need more resources, but
as discussed earller, the funding
for both of these counties who have
elected to establish thelr own sys-
tem Is a joint responsibility of
the state and local unit of govern-
ment, The state resources have iIn-
creased for both of these offlices
every year since | have been Public
Advocate, My responsibility Is to
try " to distribute the resources
throughout the system as equitably
as possible. In order to do that,
we have tried to use a population
formula based on a figure currently
at 80 cents per capita for all of
the counties, However, considering
the huge caseloads In Jefferson and
Fayette Counties, we have not used
that formula for those two countlies
but have given them a greater pro-
portion of the resources, As |
said earlier, | do not think that
it is solely the county's responsi-
bility to meet this shortfall and
in fact, every sesslon of the leg-
Islature we have asked for more
funding for the contract countlies
and will continue fo do so., How-
ever, | do think that the local
units of government are goling to
have to contribute more to address-
Ing this problem,

What Is your vision for DPA? How
are you golng to Iimplement that
vision?

the Department of
that of an

My vislon of
Public Advocacy is

agency committed to fulfilling its
statutory duties in such a way that
no person In Kentucky Is denled his
right to adequate representation
because of his financial situation,
| belleve that the Department will

achieve }ts goal when, in every
case, whether It iInvolves a con-
tract attorney or a full-time

attorney, that person had as good a
representation as Is avallable iIn
this state., That vision can only
come true when there are adequate
resources to compensate those per-
sons working In the system so that
we have individuals willing fo do
this work over a long period of
time and in an atmosphere of pro-
fessional growth, The only way to
impiement this Is to aggressively
seek new resources for the Depart-
ment and that is my goal,

Any other thoughts?

The question | was asked most often
after | was first appointed Pubiic
Advocate 5 years ago was, "Why do
you want that job?" and | have to
admit that there have bgen times in
the last 5 years that | have asked
myself that question, However,
those times have been few and far
between. | have enjoyed being the
Public Advocate and look forward to
the next 4 years, The main reason
that | have enjoyed it and think |
will continue to enjoy it is. the
opportunity to be associated with
the most dedicated individuals |
have ever had the pleasure of work-

ing with, Being a Public Advocate
Is the highest level of public
serv kce, There can be no higher

duty than protecting the rights of
cltizens and each day | feel honor-
ed to be a part of that work,

Paul! |saacs was appojnted to a 4-
year term as Public Advocate by
Governor Brown and was reappolnted
by Governor Collins on October 1,
1987,



Kentucky IOLTA fund

Written interview with

William T. Robinston IlIl, Chairman

How many lawyers are participating
In the Kentucky {OLTA Fund? What
percent s that of attorneys in
private practice Iin Kentucky?

1,562 attorneys - 26% of the 6,000
attorneys In private practice,

How much money has been collected?
$150,000,

what interest rate are the finan-
cial institutions paying?

The financial institutions pay the
fund the same rate pald to their
non-attorney customers, The rate
fluctuates but usually is not too
far from 5%,

How much money has been expended in
start up costs and administration
of the Fund?

The Fund started with a $60,000
line of credit from the Bar Associ-
ation, That Iine of credit was
retired after the first year with a
$25,000 .grant from the Ford Founda-
tion and interest earned from Fund
accounts,

What are the on-going fotal costs
to administer the Fund that have to
be met each year before there Is
any grant wmoney available?

The Fund has a |imited experience
on [ts budgetary costs and has run
under budget so far, |t is antici-
pated that annual costs will level
off at $70,000 - $80,000 per year,

!

What are those yearly costs allo-
cated to?

The Fund functions on the same for-
mat as the Bar Assoclation - paid
staff, volunteer Board, The largest
single cost is personnel, including
our staff support for the Clients!
Security Fund in addition to admin-
Istration of the Fund, The Trustees
have also allocated 108 of revenues
to an endowment,

How much money Is now avaliable for
grants?

$75,000 - $80,000

what s the process for obtaining
grant money?

By applications to the Trustees and
their recommendation to the Supreme
Court,

How meny grant applications have
you recelved, of what +type, and
from whom?

The grant deadline was not untii
May 2 but we have already recelved
one application for a project to
promote the administration of Jus-
Tice from a law school,

When will future grants be made and
under what criterla?

At least annually beginning with
the 1988-1989 fiscal year,

in December of 1986 you IJnformed
The Advocate that North Carolina's

William T. Robinson II1

{OLTA Is recelving $80,000 per
month with 8,000 lawyers, and you
belleved with 6,000 Kentucky law-
yers that Kentucky should be col-
lecting $60,000 per month, I|s Ken~
tucky faring well in this regard?

The Kentucky program has not yet
met with the monetary success

" achieved by North Carolina in large

part due to differences in practice
(mainly real estate) between the
states, Participation, though, is
comparable,

Where does Kentucky rank with other
IOLTA states In terms of partici- /)

pating lawyers and amount of money
collected? What state ranks lowest
and highest In this regard?

For a voluntary state, Kentucky
ranks well with 26§ participation
in less than 2 years, New Hampshire
ranks highest with over 50% (and
one of thé smaller Bars) and New
York s probably low with 13-15%
(and one of the largest Bars), Our
income Is comparable to Tennessee,
Oklahoma and Misslissippi.

is assisting the dellvery of legal
services to Indigents accused of
misdemeanors, felonles and capital
crimes a priority with the Fund's
Trustees in deciding on grants?

The Trustees have not allocated any
percentage of funds to one category
or prioritized between categorles.
They are looking for well managed
programs which will maximize the
benefits to the public trom funds




NOTICE TO THE BOARD OF TRUSTEES OF THE KENTUCKY IOLTA FUND

TO: Board of Trustees
Kentucky IOLTA Fund
West Main at Kentucky River
Frankfort, Kentucky 40601

The undersigned elect(s) to enroll in the Interest on Lawyers' Trust Accounts program established by the

Kentucky Supreme Court in SCR 3.830.

The undersigned’s trust account (Acct. No.

{Date)

(Signature)

(Name)

Acct. Name

the (Financial Institution)

) is with

(Mailing Address)

(City)

(Telephone) ()

. (Zip Code)

Enclosed is a list of Kentucky Bar membersin this firm who are participating in the Interest on Lawyers’

Trust Accounts program.

received., Pro Bono programs multi-
plying the grant dollars with vol-
unteer labor are a good example,

Should participation in the Kentuc-
ky IOLTA Fund be mandatory for Ken-
tucky attorneys? Why/why not?

" Kentucky's experience with a volun-
tary program has been favorable,
Support for the program has been
easily garnered from both attorneys
and banks because the program is
voluntary, 1t {s not likely that
support for a mandatory program
would be as enthusiastic, Further,
voluntary programs foster a spirit
of voluntarism among the Bar mem-
bership which will result in a vir-
tually incalculable return,

How can an atforney sign up to
participate?

Call the Kentucky Bar Center at
(502) 564-3795 or write to ftThe
address below,

Why are more attorneys not partici-
pating?

The maln reason attorneys gilve for
not yet participating Is that there
Is not a large enough balance in
thelr account +to earn interest,
This s largely a misconception
because, while an attorney may view
the account balance for a single
day, the Fund earns interest on the
average monthly balance and the
Fund can recelve a profit from an

(Firm Name)

(Address)
(City) (State)
(—)
(Zip Code) (Telephone)
account 1 month out of 12 which

more than offsets the past service
charges (which we gladly pay).

Any other thoughts?

The (OLTA Fund would receive many
more returns if each person reading
this newsletter volunteered to sign
up another colleague and returned
that sign up to the Fund at the Bar
Center,

Witllam T, Robinson {11
Kentucky Bar Center

W, Main at Kentucky River
Frankfort, Kentucky 40601
(502) 564-~3795

Lawyers group rejects ABA resolution

Associated Press

LOUISVILLE — The Kentucky
Bar Association has voted not to go
along with an American Bar Asso-

ciation resolution urging manda- use.

The plan calls for small sums of clients’ money, often
held for brief periods by lawyers, to be put to public
HERALD-LEADER, LEXINGTON, KY., MONDAY, APRIL 18, 1988

Wisconsin's program had raised
$1.2 million as of fanuary, com-
pared with Kentucky's $96,562.

William T. Robinson 1[I, chair-

tory participation by lawyers in a
money-raising program to finance
lega! services for the poor and other
projects.

Such money was placed in bank
accounts that earned no interest

said.

mandatory, an ABA spokesman

man of Kentucky's program, said
Kentucky lawyers would resent
mandatory participation and might
decline to voluntarily represent the

In February, the ABA’s policy-
making body overwhelmingly ap-
proved the resolution involving par-
ticipation in Interest on Lawyers’
Trust Accounts.

The plan calls for small sums of
clients' money, often held for brief
periods by lawyers, to be put to
public use. With interest on the
money pooled statewide, enough
money would be raised to finance
public-interest projects.

before the plan because lawyers are
barred from earning interest on
clients’ money.

The Keptucky Supreme Court in
1986 approved an Interest on Law-
yers’ Trust Accounts program, but
participation was voluntary.

The program has been adopted
in 46 states and the District of
Columbia and has generated $121
million nationwide. Sixty-five per-
cent of the money, has been gener-
ated in states where the program is
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In California, which has a man-
datory program, $53.8 million was
collected over five years, the ABA
said. But in New York, which has a
voluntary program and a similar
number of lawyers, $3.2 million was
raised over a four-year period.

Wisconsin's mandatory pro-
gram has generated 1,200 percent
more revenue than Kentucky's vol-
untary program in one year, accord-
ing to ABA statistics, . Wisconsin
listed only 20 percent more lawyers
with escrow accounts,

poor if pressed.

“There’s a strong feeling that
volunteerism makes you feel good,”
said Greg Fuchs, the program’s
administrator. “It's a nicer way to
do it. We think if we get the chance
to ask every attorney, no one will
turn us down.”

The ABA said most states with
voluntary programs had been un-
able to enroll more than 30 percent
of their lawyers and none had
recruited more than hatf




West’s Review

A Review of the Published Opinions of the

Kentucky Supreme Court
Kentucky Court of Appeals

United States Supreme Court

Kentucky Court of
Appeals

PROMOT ING CONTRABAND-
“DETENTION FACILITY"
Commonwealth v, Simmons
35 KoL.S, 4 at 7
(March 11, 1988)

Simmons was sent as a member of an
inmate work detail from the Roe-
derer Farm Center to the Kentucky
State Fair Grounds. While there,
Simmons was found to be In posses-
sion of a knife and mar!juana ciga-
rettes, As a result, Simmons was
indicted for promoting contraband,
The trial court, however, dismissed
the Indictment because possession
of the contraband did not occur
within a ndetention facility" as
required by KRS 520,050(1)(b), The
Commonwealth appealed,

KRS 520,010(4) defines "detention
tacility® as a "place used for the
conf inement of a person," The Court
of Appeals held that this defini-
tion encompassed only +the actual
physical structure of a detention
facility and not temporary work
sites, "Had the legislature Intend-
ed to encompass temporary work de-
tail or simply custody for purposes

of promoting contraband, it would
have included language to that
effect,"

VOLUNTARINESS OF GUILTY PLEA
Coker v, Commonwealth
35 KeLo.S. 4 at 10
(March 25, 1988)

Commonwealth,

¥

In this case, the Court of Appeals
held that Coker's gullty plea +to
first degree wanton endangerment
was involuntary, While he was
Intoxicated, Coker fired a shotgun
into a closed and empty store., In
the Court!s view, this evidence did
not support the "substantial danger
of death or serlous injury" element
of first degree wanton endanger-
ment, Additionally, Cokeér was never
advised that his intoxication might

serve as a defense under KRS
501,080, Under these circumstances,
Coker's plea was not voluntary,

Judge Lester dissented,

CONSTITUTIONALITY OF KRS 525,080
Yates v, Commonwealth
35 KeLoS. 5 at 6
(April 1, 1988)

In this case, the Court held that
KRS 525,080, which prohibits "har-
assing communications" by means of
telephone, Telegraph, or a writing
Is not unconstitutionally over-
broad, The Kentucky Supreme Court
has previously ~held that KRS
525,010(1)(b), which prohibits ver-

bal harassment in a public place,
Is unconstitutional, Musselman v,

Kye., 705 S.W.2d 476
(1986)., The Court of Appeals rea-
soned that Musselman does not apply
to KRS 525,080, since the communi-
catlon prohiblited by the statute
does not occur in a public place,
Instedd, the communication prohi-
bited Is dlirected privately at an
unwilling reclplient upon whose
privacy it iIntrudes,
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Linda K. West

PFO
White v, Commonwealth
35 KeLoSe 5 at 11
(Apriil 8, 1988)

In this case, the Court held that
where both crimes used to enhance
the defendant's +third conviction
were committed before he had any
exposure to rehabilitative efforts,
the two prior convictions must be
considered one crime for purposes

of the PFO statute, See KRS
532,080(4); Combs v, Commonwealth,

Ky., 652 S,W.2d 859 (1983),
Wilhott dissented,

Judge

JURY SELECTION/AUTHENTICITY
OF TAPE RECORD ING/CHOICE
OF EVILS
Greer v, Commonwealth
35 KeloSe 6 at
(April 29, 1988)

The Court rejected several assign-
ments of error to uphold Greer's
conviction of facklitation of cul-
tivating mar}juana,

The Court held that no error
occurred when a prosecuting wit-
ness, who also happened to be a
member of the jury panel for the
then term of court, assisted the
prosecution In jury selection, The

court noted that +the assistance
rendered by the witness was not
based on information obtained

through jury service,

The Court also found no error in
the admission of a tape recording
although the tape was apparently

¢




shortened by thirteen minutes, The
Court held that the seven rules for
establishing a foundation for ad-
missibflity of a tape recording set
out in Commonwealth v, Brinkley,
Ky., 362 S,W.2d 494 (1962) are not
mandatory,

Lastly, the Court heid that Greer's
contention that his desperate fi-
nancial condition compelied him to
permit cultivation of marijuana on
his land did not entitle him to a
choice of evils defense,

Judge Dyche dissented on the
grounds that the authenticity of
the tape recording was not estab-
lished,

Kentucky Supreme
Court

CONFRONTAT 1ON/SENTENC ING

See v, Commonwealth

35 KeL.S. 3 at 26
{(March 3, 1988)

See was excluded from a hearing to
determine the competency of a minor
victim to testify, The court held
that Kentucky v, Stincer, 482 U.S,

» 107 S,Ct, 2658, 96 L.Ed.2d 631

(1987}, In which the United States
Supreme Court held on Identical
facts that the defendant's con-
frontation rights were not vio-
lated, was dispositive of See's
Sixth Amendment claim, Fhe Court
also refused to find a denial of
confrontation under the Kentucky
Constitution,

The Court did find error in See's
sentence to consecutive sentences
of life and a term of vyears in
violation of KRS 532,110(1)(c),

Linda West
Asslistant Publlic Advocate
Appel late Branch

Frankfort, Kentucky 40601
(502) 564-8006

RIGHTS CARDS

$5.50 covers postage and handling
per 100 cards,

NAME :

ADDRESS :

QUANTITY:

Send check or money order payable
to the Kentucky State Treasurer to:

Child admits
lying, but
educator

out of work

Associateq Fress

FRAM[NGHAM Mass.,
Nearly three years after accusations
of sexual misconduct threw Joseph
Escobedo’s+ life into turmoil, the
former elementary. school pri_ncipal
is trying to pick up the pieces of his
career.

He said yesterday he was over-
joyed that a 12-year-old girl who
accused him of fondling her had
recanted her story. But his battle is
not over.

Denver schoo] board to be reinstat-
ed as an elementary schoo! princi-
pal. He spent 20 years with the
district before his suspension in
1985,

‘The board said Wednesday that
he would not be rehired. However,
he has retained an attorney to press
the case. Escobedo lost his Massa-
chusetts teaching job in June after
the allegations caught up with him,
and he said he hagd no firm pros-
pects of a new position soon.

¢ Escobedo said he decided to tell

Rights Cards

Department of Public Advocacy

1264 Louisvllle Road
Per imeter Park, West
Frankfort, Kentucky 40601

what happened only after the girl's
parents went public with the truth
last week.

“It wasa horrendous ordeal and
very trying on myself and my
family,” he said.

Escobedo said his ordeal started
innocuously in early 1985, after he
helped the girl off a piece of play-
ground equipment, '

“She alleged that [ had touched
her on the playground,” he said.
“The allegation is just there and

that cloud that just hangs over you,

" and you can’t do anything about it.”

Twao other children subsequent-

ly complained that they also had

been touched by Escobedo. He was
suspended. -

Escobedo suggested the chil-
dren could have been influenced by
a lecture on child abuse held just
before the accusations were leveled,

Although investigations found
no basis for legal action, Escobedo
said he decided to quit under pres-
sure,

Escobedo, 52, is petitioning the

Lexington Herald-Leader,

without substance, but it provides

December 4, 1987,
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The Death Penalty

- The Call Was Late:
The Prisoner Died

- H

By Gara LaMarche

AUSTIN, Tex. — At 3:19 AM,, Cen-
tral Standard Time, on Jan. 7, Texas
began to execute Robert Streetman,
who was strapped down at the state
prison in Huntsville, by pumping le-
thal drugs into his veins. Before he
was pronounced dead seven minutes
later, the telephone rang in the death
chamber. The Governor's office had
word that the Unjted States Supreme
Court was prepared to consider a new

_motion for appeal, and, in the words
-of a prison spokesman, wanted to
know ‘‘where we were in the pro-
cess.” By then it was too late,

Mr. Streetman, 27, was the first in-
mate executed in the United States
this year and the 27th in Texas since
executions resumed here in 1982

He was one of life's losers. He
dropped out of school in ninth grade
and worked when he could as an oil-
field roughneck. In 1982, he and two
companions broke into a farm house
in Kountze, Tex., and shot Christine
Baker after taking the dollar she had
in her purse. Although he maintained
his innocence, Mr. Streetman was
convicted of capital murder after the
other two men cooperated with the
prasecution in exchange for lenience.

A serious head injury in (ifth grade
triggered a lifelong procession of
mental problems {or Mr. Streetman,
including persistent delusions and
hallucinations. Yet his court-ap-
pointed attorney failed 10 raise the
issue of mental impairment at his
brieftrialin 1983.

When his conviction was upheld

upon automatic appeal in 1985, his
lawyer dropped the case, because
under Texas law he would no longer
be paid for further work on Mr.
Streetman’s behalf, even though a
broad range of stale and Federal
legal appeals remained available.
Eventually a volunteer lawyer was
found, but the overworked lawyer
failed to communicate with his client,

. and by the time of a_Federai court

hearing in May 1987 a despondent Mr.
Streetman had decided to end his ap-
peals.

The judge took six months to decide
whether Mr. Streetman would be per-
mitted to do so; meanwhile, his
family worked to find another volun-
teer lawyer. On New Year's Eve, a
week before his scheduled execution,
they found one, and Mr. Streetman
changed his mind and agreed to go
back into court and fight for his life.

The new lawyer, Robert McGlas-
son, knew the Supreme Court was re-
viewing the constitutionality of the
Texas capital murder statute in the
case of another Texas death row in-
mate, Donald Gene Franklin.

The issue, applicable to Mr. Street-
man, was whether Texas sentencing
juries are properly instructed to con-
sider mitigating evidence abuut the
prisoner's possible future dangerous-
ness. On the Monday after New

.Year's, with three days to go, Mr.

McGlasson went to court to seek a
stay of execution. Although it had
halted another execution on the same
grounds months earlier, the Texas
Court of Criminal Appeals inexplica-
bly denied Mr. Streetman's motion.
Finally, at 1:45 A.M. on Jan. 7, with
Mr. Streetman waiting in the death
chamber, a bitterly divided Supreme
Court deadlocked 4-4, one vote short

Streetman v. Lynaugh, 108 S.Ct. 588 (1988).

Murder: fman Kl in
Capi’ral Punishmemg'(f)

of enough for a stay. The Court’s
clerk called Mr. McGlasson and
began tv read the order and Justice
William J. Brennan Jr.''s unusual
seven-page dissent, which noted that
there were enough votes on the Court
to take a different action with the
same effect and simply hold the case
until the Franklin case was decided.

Mr. McGlasson. interrupted the

clerk’s reading and tried to make the
motion orally. Informed that the nec-

Copies of a 17" X 22" black and white poster of the above MeCleskey cartoon copy righted by At-
lanta Journal Constitution cartoonist Doug Marlette are available for $4 by contacting Pat Delahan-
ty, 2704 West Chestnut, Louisville, Kentucky 40211, (502) 772-2348. All proceeds will be used by the
Kentucky Coalition Against the Death Penalty to provide public information on the death penaity
in Kentucky. Please make your checks payable to the Kentucky Coalition Against the Death Penai-

ty.
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essary papers would have to be filed,
Mr. McGlasson then spent the next
hour and a half on the telephone,
much of the time on hold, in an unsuc-
cessful effort to persuade the state
Attorney General and the Governor
to stop the execution so he could file
the new motion, which would almost
certainly be successful. He was still
on hold whén his client died.

If Donald Gene Franklin's chal-
lenge W the Texas capital murder
statute is successful, some death row
inmates will get new trials. Like Mr.
Streetman, virtually all death row in-.
males are pour and uneducated.
Many have mental disorders. Many
are convicted because of incompetent
trial counsel, and most must rely on
overworked volunteer lawyers to pur-
sue their final appeals. All are the vic-
tims of an arbitrary and inconsistent
justice system.

As Justice Brennan noted early on
Jan. 7, if Mr, Streetman had been con-
victed of bank robbery, this would
matter much less. But the finality of
death makes unfajrness irrevocable.
It’s time for the majority of Amer-
icans who say they support the death
penalty on philosophical grounds te
begin paying attention to how n
works in practice. Because whatever
is taking place in predawn nours in
our pation’s death vhambers, 1L cer-
tainly isn't justce.

© 1988. Permission granted by N.Y.
Times. Special features.




Thz WASHINGTON PosT

Justice Dept. Memo:
‘Polarize the Debate’

Aides Urged to Eschew ‘Consensus’ on Issues

By Ruth Marcus
Washington Post Stalf Writer

An internal Justice Department
memo distributed this week to top
departmental officials urges them
to “polarize the debate” on issues
such as drugs, AIDS and capital
punishment in the closing months of
the Reagan administration,

“We must not seek ‘consensus,’
we must confront,” the five-page
memo said. “Of course, we must
confront sensibly, in ways designed
to win the debate and further our
agenda,” it added, offering an “is-
sue-by-issue analysis that where
possible proposes means of polar-
ization.”

Assistant Attorney General Wil-
liam Bradford Reynolds, who also
serves as counselor to Attorney
General Edwin Meese III, distrib-
uted the memo Monday to top de-
partment officials, asking them to
“give consideration to ways in
which your activities can highlight
and reinforce these themes.” Its
existence was first reported yester.
day in The Baltimore Sun.

Terry H. Eastland, director of
public affairs at the Justice Depart-
T ment, said he wrote the memo sev-
eral months ago as “a first Tough
draft of some thoughts for a break-
fast discussion” on criminal justice
issues. ‘It was suggestive in char-
acter,” Eastland said. “It was not
the sort of a finished work product
as such.”

The memo recommended that
the department “attack” a Supreme
Court decision last year on the use

.of victim impact statements in
death penalty cases. The rationale
for capital punishment, it said, is
“deterrence, retribution, and inca-
pacitation (i.e. decapitation.).”

!

Noting that prison overcrowding
is expected to worsen, the memo
said that the situation would prompt
some to urge “alternatives” to in-
carceration.

“We_must take the side of more
prisons, and to polarize the issue we
must attack those by name (such as
"Sen. Paul Simon [D-IL]) who take
the other approach,” it said.

The memo, entitled “A Strategy
"for the Remaining Months,” empha-
sizes that issues such as drugs, ob-
scenity and acquired immune defi-
ciency syndrome are matters of
public health and safety. "We must
define them as such, and insist on
the definition, in order to keep the
debate on our terms,” it said.

The paper said the department’s
drug policy “should send the mes-
sage that there are two ways to
approach drugs: the soft, easy way
that emphasizes drug treatment and
rehabilitation versus the hard,
tough approach that emphasizes
strong law enforcement measures
and drug testing. Naturally we fo
vor the latter.”

As part of this “tough approach,”
the memo recommends prosecuting
drug users and pressing local gov-
ernments to spend more money on
drug enforcement, perhaps through
a “pledge campaign® in which
Meese would ask local law enforce-
ment agencies “to increase their
drug spending by a certain (reason-
ably attainable) percentage.”

President Reagan's budget re-
quest released last week recom-
mends slashing $69.5 million in
grants to state and local govern-
ments for drug enforcement efforts,

« =
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In one section labeled “Truth in
the Courtroom,” the memo de-
scribes the importance of associat-
ing “the search for truth with pro-
tecting public safety . , . .

“If you're against exclusionary
rule reform, or Miranda reform,
you're against truth in the court.
room and you're against public safe-
ty,” it said. “The issues should be
defined in these broad public terms,
leaving the technical debates for
brief writers and legislators, The
purpose is to put the other side on
the defensive.” .

On the AIDS issue, it said, the
department should stress that the
disease “is not a civil rights or pri-
vacy issue, but one of public health
and safety.

“While care must be taken to pro-
tect civil rights, we must take ap-
propriately designed measures to
protect communities against the
threats posed by AIDS. We should
make periodic reports ... on any
defensive litigation that holds off
the privacy advocates who chal-
lenge AIDS testing.”

Reprinted by:

Permission of the Washington Post.
© 1988.
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In the Trenches

District Court Practice

This )s the last of a two part
article, The first part appeared
in the Vol, 10, No, 3 (April, 1988)
Issue of The Advocate,

TRIAL TACTICS

Now comes the +t+ime when the fat
lady sings, It will soon be over,
This whole strategy s a trial
strategy, so pay attention, First
think what the whole thing s
about, You must first get your
client, yourself and then maybe the
Jury talking not about fevels of
alcohol content, but get them talk-
tng about driving Impairment, You
will win f you can show that
notwithstanding this honest pollce~
man's observations and the arbitra-
riness of the law, still your guy
was not really under the influence
of that stuff,

If the Jjury llkes your cllent and
If he doesn't make a fool out of
himself, and they can appreciate
how much he needs to drive and how
he really doesn't get blasted all
that much, then at some polnt they
wiil start looking for an excuse to
let him go, If they find one, they
will try to figure out next who
will get mad at them if they turn
him loose and if you can lighten up
the mood and keep the cop smiiing,
you may have a pretty good shot at
them, The rest of this merely gives
them a phllosophical underpinning
for their pardon,

There are some constants In defense
of DUls and knowing them can help,
First of all, not many police of-
ficers can do any more than pre-
tend to remember all thelr drunks
apart, Therefore they always {ist
exactly the same symptoms In each

!
case: red eyes, slurred speech, the

smell of alcohol, unsteady gait,
loss of coordination, That is so
predictable that you can muster up
all sorts of possible answers to
these complaints bafore the officer
takes the stand, The officer will
prove the apprehension, the field
sobriety tests, the B.,A., and the
defendant'!s maneuvering or speaking
ability from road to jail. Unless
he has eye witnesses to the defen-
dant's actions, that will be about
b,

VOIR DIRE

Make some favorable impressions,
Ask If anyone ©belleves it is
against the law to drink and drive
and ask those who respond if they
would be surprised to learn that it
is not unless you were under the
influence of what you were drink-

ing. Ask if anyone takes prescrip-
f+ion drugs, Ask if they think a
B.A. s infallible and if they

could ignore it if it has flaws
which make it untrustworthy as evi-
dence,

Get a mix of men and women on the
Jury, and some drivers, Lay off
people who have had no accidents,
Get some drinkers if they will ad-
mit it.

OPENING STATEMENT
The mos¥ 4mportant part of a trial,
Lay it out and don't understate the

other side's case, Tell the jury
all those things you hope to prove
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ery Webster

through the policeman, Explain the
basic flaws in breath testing, Push
the nonimpairment theory and relate
your client To them in positive
terms, without being artificjal, If
there s a prior conviction, ex-
plain to the jury that they are the
finders of fact; whether or noft
This is Yo be treated 1ike a second
conviction s entirely up to the
Jury, Don't, then or later, jump on
the cop unless he starts to act
| tke the kind of person that the
Jjury would want you to fuss at.

WHAT THE COMMONWEALTH
MUST PROVE

1. Operation of a motor vehicle,
It seems ciear that the term "op-
erating" is broader than the term
"driving." As defined in nearly all

cases, operating does not neces-
sarjly require that the vehicle be
in motion, Kentucky and other
states have a long history of
wrestling with this one, In DeHart

¥, Gray, Ky., 245 S.W.2d 434 (1952)
it got so bad that the court held
that one who had left hjs motor
vehicle parked on the street with
the motor running and had gone jnto
his house was nevertheless opera-
ting the auto so as to sustain a
drunk driving arrest when he stag-
gered out of the house and an-
nounced that he was going To move
the auto, In Newman v, Stinson,
Ky., 489 S.W.2d 826 (1972) a wry
court observed that it was a ques-
tion of whether t+he motor vehicle
was subjected to his control or
tack of it, More specific guidance

o




on the lIssue can be found In Wells
Commonwea lth,  Ky.App., 709
S.W.2d 847 91986) and Harrls v,
Commonwealth, Ky.App., 709 S.W.2d
846 (1986). These cases ask whether
the alleged driver was consclous,
the engline was operating, where the

Ve

vehicle was located, how |t got
there, and the alleged driver's
Intent,

2, Anywhere In this state, Simple
enough, Not Jjust on a road Is what
}s Important, This can mean in a
yard or a farm,

3. Whlle under the Influence of
alcohol, You can get convicted for
other things besldes booze If they
impair you. Cruse v. Commonwealth,
KY+ApPPe, 712 S,W.2d 346 (1986).

To prove that a person Is under the
Infiuence of something without
sclentiflc proof requires special
help, That help comes from KRS
189,520(4) which contalns the pre-
sumptlons (under ,05, not under the
influence; .05 to .10 goes selther
way; over L10, under the influ-
ence), In Marcim v, Commonwealth,
KYe, 483 S.W,2d 122 (1972), the
Court sald that these presumptions
may be read to the jury as expert
testimony,

BUILDING A DEFENSE

The tactics herein employed largely
involve trying to point up the
Inherent reasonable doubt in a DUI
arrest, There is nothing contrived
about thls inherent reasonable
doubt, and I+ s much more effec-
tive If not overstated, You may
very well not get the cooperation
of the pollce offlcer, If you have
suppiied him with technical data
about the Breathalyzer or with
coples of sclentific studies show-
ing the wunrellability of police
characterlzations of drunkenness
based on symptoms, you can at least
feel safe In predicting for the

Jjury that your proof will show
certain things, Be specific in your
opening statement and tell the jury
that Officer Smiley will admit such
and such, Smiley may feel too
uncomfortable not to, If he doesn't
come around, the Jjudge can always
admonish the jury not to remember
what you have said,

Successful defense of criminal
cases depends upon the creation and
malntenance of a mood in court, You
are not in a debate and scoring
points won't win it. Any single

point you make could win it for
you, Remember, it 1is better to
deflect unfavorable evidence to

your side than to confront it head
on,

A great deal of the defense mood
will come from your cross-examina-
tion of the police officer, That

will primarjly deal with two sub-

Jjects,

COUNTERING COMMON SENSE EVIDENCE
OF DRUNKENNESS

A key to the defense of a DUl is to
demonstrate to the jury through the
officer that hjs observations are
merely fallible human opinjons, As
Yo most of the possible lay symp-
toms of being drunk, here are
suggested explanations for them,
which you can point up either on
cross~examjnation of the officer or
on final argument:

Bloodshot eyes -~ Contacts; hay
fever; officer didn't know his eyes
before; lack of sleep

Odor of alcohol - Alcohol per se
has virtually no odor; what you

smell #¥s the oils and flavoring
substance of the stuff from which




t+he alcohol
alcohol
related,

was made, Odor and
concentration are not

Atcohol s metabol zed
(removed from the bloodstream)
faster than the odor-producing
chemicals, Drinks with |ower alco~
hol content smel! stronger than
higher ones, NOTE: The strong
smell of fresh ltquor will Indicate
that your client had just had a
drink and that his B,A, test later
will be higher than at the time of
the arrest,

Staggering -~ People who get wup
suddenly from a theater seat are
unsteady; argue there was no
stumble at jall, If the staggering
was sald to have occurred during
the fleld sobriety tests, recreate
for the jury the scene, and point
out that It was dark, your client
was both upset and scared,

To explain any sort of motion
problems, point up the "strobe"
effect, Establish that there was a
flashing blue 'light and get the
offlicer to admit that people appear
to move in a Jerky fashion in
flashing 1ight,

Finger to nose fallure - Do not ask
the cop to demonstrate the finger
to nose trick, Suggest that the
Jury try It in the jury room, Have
them t1it head way back, wait a few

minutes (thls Is a key) and touch -

thelr nose,

Bad driving - |f the officer testi-
fles to weaving, polnt out that
everybody weaves, Suggest the 1964
Ford pickup defense, a natural
weaver,

wallet fumbling - |Is that unnatural
In such a situation?

The key is to get the officer to
say when he first declded that the
defendant was under the iInfluence,
Obviously that would precede the
time of arrest, If the officer says

that his decision was rather early
in the apprehension, then you can
ask why he did further tests, and
whether or not it would have embar-
rassed him to change his decision
if the defendant passed those tests
and isn't it true that the defen-
dant's performance on those tests
was merely the opinion of a police
officer who had already made up his
mind that a defendant was drunkT 1
the officer had to perform -all
those tests to decide your client
was impaired, that might suggest
reasonable doubt in and of itself,
Argue that the offlcer who bhad
pulled the defendant over, talked
Yo him, decided that he was intoxi-~
cated, and then judged the tests
himself,

subject had nothing in his mouth at
the time of the test and that he
had taken no food or drink within

test; 4) that the test be given by
a qualifijed operator in the proper
manner, See Marcum v, Commonwealth,
Ky., 483 S,W,2d 122 (1972)

To effectively prove that breath
tests are jnvalid as a measure of
impairment, you need an expert,
Without one you must get the police
officer to admit certain things, A
brief explanation of the problems
inherent in Breathalyzers follows:

A Breathalyzer is a non-specific
test which measures the wave ‘length
of ethanol, Other compounds have

9.

fifteen minutes prior to taking the -

COUNTERING GADGET EVIDENCE
ON DRUNKENNESS

A police officer need not be an
expert on Breathalyzers to testify
as to the test results, He must
merely show that he is skilled in
administering the tests, The basic
requirements for valid tests are:
1) that the machine was properily
checked and in proper working order
at the time of conducting the test;
2) that the chemicals employed were
of a correct kind and compounded in
the proper proportions; 3) that the
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similar wave lengths and are non-
toxic. The Breathalyzer Model 2000,
commonly used In Kentucky, can be
thrown off by humidity, which can
be trapped in the ampule glass, and
which traps the ‘"early breath"
alcohol, One-third to one-half of
breath compounds have simjlar wave
lengths,

The Mode! 2000 is subject to radio

frequency jnterference, which js
most common jn a jail, police~-type
situation, The machjne <can be

manipulated to the extent that the
date and time can be changed, It

B

Eh
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should be calibrated every 60 days,
A Natlonal Technical Information
Service study shows that Model 2000
falls one out of six times, It is
‘difficult on one of these machines
to tell gasollne from ethanol, and

almost Impossible to tell +the
difference between ethanol. and
methanol,

The statute speaks exclusively of
blood alcohol, Get the offlcer to
admit +hat he did not measure
bicod, but that he only measured
breath, Then he will have to admit
at least some of the following
assumptions, all of which are
necessary for the valldity of any
relationship between breath alcohol
and Impalrment, Get the offlcer to
admit that all of this must be frue
or his machlne }s of no help:

1. The Breathalyzer  accurately
reflects the actual alcohol content
in the breath,

2. Breath alcohol accurately re-
flects blood and alcohol,

3, Blood alcoho! concentration at
the time of the test accurately
reflects the blood alcohol concen-
tration at the time of the Incl-
dent,

4, Blood alcohol concentration at
the time of the inchdent accurately
reflects the brain alcohol concen-
tration at the tlime of the inci-
dent,

5, Brain alcohol concentration at
the time of the Incldent accurately
reflects the Impalrment of driving
or other skltls at the time of the
Incident,

6, The impalrment at the time of
the Incident flts the legal defini-
tion of '"under the Influence of
alcohol or any other substance
which may Impalr one's driving
abblity,"

~weight of alcohol

14 you can break the above chaln at
any level, you can make a good
argument to the jury for not guil-
ty. Here are some suggested ways to
do so, With regard to item (1),
remember that the machine can be
fooled by compounds which mock
ethanol, With regard to item (2),
the whole principal of a B,A. test
is that you can measure breath and
call it blood, Breath dicohol is
arterial and not veinous, In the
arteries a lot of alcohol is ab-
sorbed, and during the falling
phase of absorption the arterial
blood overstates the biood alcohol
content,

The Breathalyzer measures the
alcohot content of a breath sample
and derives the blood alcohol
content by use of the factor of
2100, based on the premise that
there i¥s a conversion ration of
2100 to one, This assumption is not
valid or scientifically acceptabie
because such things as body temper-
ature, mouth temperature, whether
the sample is from the deep lung or
not, whether It Is alveolar air all
will throw off the assumption, The
assumption is that it takes 2100
units of breath to contain the same
in one unit, This
has fo do with the rate of ditfu-
sion of alcohol from the blood,
which is temperature dependent, if
a client had a miid fever, the
factor would result in a falsely
high blood alcohol concentration,
The presence of black lung, emphy-
sema, chronic bronchitis or such
means that those individuals do not
reach an alveolar air plateau,

Tests have shown that the mean
ratio between blood/breath ranges
from 1307 up to 3478, so it is
quite apparent that no contents are
yelid beyond a reasonable doubt,

A little alcohol in the mouth can

wreck the measurement, False teeth,
with thelr suction devices, trap
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alcohol, as do dental cavities,
beiching, and even untimely flatu-
lence. Mouth sprays with alcohol
will disturb the readings,

With regard to jitem (3), it is
clear that a breath test only
measures alcohol concentration at
the time of the test. Because the
alcohol concentration may be in-
creasing due to jts absorption jnto
the blood, or decreasing due to its
elimination from the blood, the
result is valld only for a ljmited
time, and it has been suggested
that 10 or 15 minutes is the maxi-
mum allowable jnterval, Absorption
itself varjes with the presence of
food in the stomach, ulcers, ner-
vous tension, or the type of alco-.
hol being absorbed. High alcohol
spirits are absorbed faster than
beer,

VALUABLE NOTE: The stronger the
smell the officer notices, the more
tikely your ctient is in the ab-
sorption phase and thus the more
likely that +the test, whijch s
later than the driving, shows
higher contents than a test at the
time of apprehension would, There
is more Jmpairment on the rising
phase than on the falling phase,

ANOTHER NOTE: A Bl.A.
20 s not double ,10,

reading of

BOTTOM LINE ON BREATHALYZER: The
chemical test for blood alcohol
content does not measure at all the
effect of that blood alcohol level
on the abjlity of the individual to
drive an automobile.

MOTIONS DURING TRIAL OR AT
END OF EVIDENCE

When you move for a directed ver-
dict, you may want to throw jn some
new stuff,

failure of the
give pre-trial

Argue here the
prosecut jon to




notice of any attempt to enhance

penalty. Renew any pre-trial argu-
ments you have lost about setting
aslide earlter convictions,

A big constitutional argument,
based on the due process clause,
made appllcable to the states by
the Fourteenth Amendment Is the
"vold for vagueness" theory, An
Alaska court has declared unconsti~
tutional Kentucky's definition of
DUl. Argue that KRS 189,520 does
not focus upon conduct or require
recognlzably impa hred driving
abiltty, Argue that a defendant has
not reasonably certaln means of
knowing when to quit drinklng, that
a defendant Is entitled by due
process to know the precise moment
when he reaches the physiological
point of being a perfect ,10., Add
your sclentiflc arguments to your
legal ones,

In addition, there Is some author-
tty for the proposition that the

government cannot destroy evidence
(fail to keep samples), Argue under
United States v, Buffalino on this,
576 F.2d 446 (2nd Cir, 1978),

Attack an evidence of a statement
of your client before Miranda warn-
ings. Under Berkemer v, McCarty,
468 U.S. ___, 104 S.,Ct, 3138, 82
L.Ed,2d 317 (1984),
Arizona, 384 U.S., 436, 86| S.Ct.
1602, 16 L.Ed.2d 694 (1966), ap-
plies to misdemeanors and prevents
an officer from using the defen-
dant's statements or admissions
prior to being "read his rights,"

Argue vyour Inability to cross-
examine the Breathalyzer both fto
the jury and to the judge, and tell
the latter that it violates your
Sixth Amendment rights to confront
witnesses,

FINAL ARGUMENT

Explain why such a good cop could

Miranda v.

be wrong., Focus on The machine and

s an  engineering
Stress the time variatjon between
testing and offense, Subtly empha-
size your client's need to drjve to
support his orphans and don't
forget his mother's tumor,

{f you win, do not celebrate right
there in the courtroom by opening a
champagne bottle,

Lawrence R, Webster
Attorney at Law
P,0. Drawer 712
Pikeville, KY 41501
(606) 437-4029

EDITOR'S NOTE -

In conversatjons with Larry, he
sajd he had gathered Jnformatjon
for this article from a varijety of
sources, not the least from DUI
Wizard, Dr. Jonathan Cowan,

4 Crime

Pays

by Edward C. Monahan

What a stupid
name for a
comic strip

|

Its an
accurate What do you
name mean?

.

.

Well because
dudges, Prosecutors,
public defenders, etc. get
paid. Its a big boost
to our economy!
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not the man, Argue that the machinﬂ
compromise, -
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6th Circuit Highlights

ANDERS BRIEFS

in Freels v, Hills,  F.2d ___,
17 SCR 8, 13 (April 6, 1988), the
Sixth Circuit held that the fallure
by defendant's appelliate counsel to
strictly conform to the require-
ments for fliling an Anders brief
was presumptively prejudiclal and
was not to be measured by the
standards of Strickland, .

In Anders v. Callfornia, 386 U.S.
738 (1967), the U.,S., Supreme Court
set forth guldelines for appeliate

counsel to follow when s/he be-
lleves there Is no merit to the
defendant's appeal. in  Freels,

appel late counsel represented to
the court that he had reviewed the
transcript and found no error but
I+ was unclear from the record
whether he consuited with or sought
the advice of the defendant or even
whether he gave any notice of his
Intention to file such a brilef,
Apparently, counsel had merely
filed a "no merit" letter with no
request to withdraw from the case,

The Court stated in Freels that the
obligation of advocacy required of
counse! by Anders Is of such a
quality that It is not subject to
walver or excuse, Anders requires
1) a specific determination by
appellate counsel that the record
}s devoid of error and that the
Issues suggested by the client are
frivolous, 2) that appel late coun-
sel file a brief referring to any-
thing In the record arguably sup-
porting the clitents appeal, 3) that

!

this brief be furnished to the
client, and 4) that counsel seek to
withdraw from the case,

The Sixth Circuit concluded that in
this case there had been substan-

tial non-compl!iance with Anders in
nearly all respects and that the
deficlent counsel standard set

forth in Strickiand v, MWashington,
466 U.S. 668 (1984), could not be
applied to excuse this failure of
counsel to comply with the more
specific commands of Anders,

The Sixth Circuit was careful to
recognize the dilemma that a
defense attorney faces with the
struggle to represent her client
and not be subject to ineffective
assistance or malpractice claims

and cautjoned understanding from
appetlate courts: "Where This
occurs, it is altogether |likely

that counsel, weighing the unplea-

sant alternatives, would rather
risk judicial rebuke for raising
tssues which are not honestly

debatable than risk the alternative
and more costly danger that in
fatling to do so, he or she may
become liable to a sult for mal-
practice or for obloquy resulting
from a charge of incompetence, The
choice is both difficult and real,
we recognize, but it is also true
that very often what may seem fri-
volous or unsupportable to counsel
may seem otherwise in the eyes of
the client or the appellate court,
Thus, we commend a continued com-
pliance with the requirements of
Anders where appellate counsel con-
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F.2d ,

' on Boye

cludes that he cannot fairly serve
as advocate for his client, Simi=
larly, we believe that appellate
courts have a duty to recognize not
only the dilemma faced by counsel,
but also their own responsibility
to insure that indigents are ade-
quately represented, a right which
Is guaranteed by Anders,..."

CONFESS IONS

In Cooper and Calloway v, Scroggy,
17 SCR 10, 8 (April
26, 1988), the Sixth Circuit Court
of Appeals reversed the convictions
of two men due to the admission of
involuntary confessions #in a case
it described as "a throwback to an
earljer era,"

Dur ing questjoning, defendant
Calloway was struck in the face by
at least one, and possibly two,
detective(s), and was threatened by
a third detective., The detective
who struck Calloway contjnued to
serve as one of hls captors in the
car on a lengthy rijde from Ten-
nessee to Kentucky and by remaijning
at the Owensboro polijce station
during subsequent interrogations,
The Court concluded that the blow
delivered by the first detective
created a coercive environment,
that the police failed to change
that environment on the night of
the incident and that the state
fatled to meet its evidentiary
burden to rebuft the evidence that
there was more tThan one blow and
that another detective made a
threat, The Court stated that the



tation Clause, Calloway's coerced
confession was hearsay evidence
against Cooper, There was no |imit !ﬁ»
ing admonition given to confine the-’

clear evlidence of brutality and
Injury plus these additional fac-
tors led i+ to the conclusion that
Callioway's confesslon was involun-
tary and should have been sup-
pressed,

The confesslon of co-defendant
Cooper presented a closer guestion
for the Court, Cooper's claim that
one detectlive struck and threatened
him was not corroborated, nor was
it squarely contradicted, Glving
heavy welght to the uncorroborated
fact that Calloway was physically
abused, the Court held that that
abuse of Calloway created a coer-
cive environment in which co-
defendant Cooper reasonably feared
that he too was threatened with
physical abuse, The Court stated
that the pollce took no steps to

Courier Journal, May 5, 1988

change the environment and probably
added to it by later threats,

In finding both defendant's confes-
stons involuntary, the Court found
that it was clear that the police
created a coercive ' environment
through brutality, extracted the
confessions while the environment
continued, and did not give assur-
ance of fair treatment, provide a
lawyer, let time go by or do any
other acts to change the environ-
ment,

The Court further held that even if
co-defendant Cooper's confession
were voluntary, he should receive a

new trijal because the admission of
Calloway's confession, which in=-
criminated Cooper, violated

Cooper's rights under the Confron-

Lexington Herald-Leader, September 15, 1987

use of Calloway's confessjon and it
was used to convict Cooper., The
Court  found no particularized
guarantees of ftfrustworthjness to
overcome the presumption that such
evjdence is unreliable and inadmjs-
sible, nor did the Court consider
this error to be harmless beyond a

reasonable doubt,

HABEAS CORPUS

In Green v, Arn, __ F.2d. __ , 17
SCR 5, 19 (Feb, 22, 1988), the
Sixth Circuit Court of Appeals held
that a habeas corpus action is not
mooted by the petitjoner's release
from parole, The Court stated that
most criminal convictions do entail
adverse collateral legal conse-
quences and that the mere possi-
bility that such consequences may
exist s sufficient to preserve a
l ive controversy,

HABEAS CORPUS

The Court addressed the jssue of
the proper standard for review by
the United States district court of

the magistrate's findings in
Flourney v, Marshall, Fo2d ’
17 SCR 7, 13 (March 22, 1988). The

Sixth Circult rejected the district
court!s review of the magistirate's
findings under the weaker ‘clearly
erroneous" standard, - The Sixth
Circujt emphasized that the dis~
frict court must use the "de novo"
standard in reviewing findings and
recommendations by the magistrate
to insure that they are legally and
factually correct,

Donna Boyce

Assistant Public Advocate
Major LItigation Section
Frankfort, Kentucky 40601
(502) 564-8006
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Plain View

Search and Seizure Law and Comment

On September 14, 1985, police an-
swered a complalnt of a man beating
on a door of a motel, They found
Charles Johnson, a man they knew to
be a drug user, standing iIn the
halfway outside hls darkened room,
When they shone a flashlight into
the room, they saw white powder and
drug paraphenal a, which they later
selzed pursuant to a warrant,

Three days later, in another motel
room, the pollce took a warrant
based upon a cankne search of
Johnson's car, There the police
forced thelr way into hls room as
he tried to close the door so he
could get dressed and accompany
them to his car, Once Inslde, the
police again saw drug paraphenalia
and white powder, which was selzed
pursuant to a warrant,

In a unanimous opinlon, the Court
of Appeals held that both searches
violated the Fourth Amendment and
Section Ten., Johnson ¥, Common-

Johnson

wealth, Ky, App., 746 S.W.2d 80,
(1988), The first search was uncon-
stitutional when the police §llumi-
nated a darkened motel room without
probable cause, The later selzure
executed pursuant to a warrant was
a "fruit of the polsonous tree,"

The second search was Jikewise un-
constitutional, since the police
forced their way into Johnson's
room without probable cause,

As to both searches, the Court re-
Jected the Attorney General's
appeal that the evidence should be

admitted under the good faith ex-
ception of United States v, Lleon,
468 U,S., 897, 104 S.Ct, 3405, 82
L.Ed.2d 677 (1984), While not ac-
knowledging the applicability of
the good faith excepfion to Section
10, the Court held that the first
search was "patently illegal," and
because the affidavit in support of
the warrant was "clearly and mate-
rially misleading,” the second
search warrant was likewise iile~
gal, Accordingly, neither piece of
evidence could be entered info evi-
dence,

important case for
two reasons, First, it is the
closest an appel late court has come
to establishing the good faith ex-
ception ¥n Kentucky, Secondly, it
reveals a Court truly presuming the
tiiegality of warrantiess searches,
that a Court does not seem over-
anxious to find a relevant excep-
Tion to the warrant requirement,

is an

accused won another
search and selzure issue in the
Court of Appeals, this tTime in
Commonwealth v, Young, (4/1/88- not

The citizen

to be published), The Court affirm-
ed a trial court's suppression of
evidence where the affidavit failed
fo inform the magistrate of +the
informer's reliability, The Court,

while acknowledging that Beemer v,

Commonwealth, Ky., 665 S.W.2d 912
(1984) had adopted the "totality of

fhe circumstances" test of Illinois

V. Gates, 462 U.S. 213, 103 s.Ct,
912, 76 L.,Ed.2d 527 (1983), held
that in Kentucky the reliability of

the informer remained an important
factor, Where the affldavit fails
to sufficiently advise the magis-
trate of the informer's reljabil-
kty, and where his basis of know-
ledge Is not strong enough to com-
pensate, then +the +trial court's
suppressijon of evidence js to be
upheld,

Together, both Johnson and Young
provide hope that Leon and Gates
will not produce a knee-jerk
response in the Court of Appeals,
and that privacy rights remain
alive there,

The defendants did not fare as well
in United States v. Knox, 17 SCR 5
(2/12/88). There, the defendants
were stopped upon Ttheir meeting
several parts of the standard DEA
drug courier profile, They were
detained for thjrty minutes and
cocajne was later seized from a bay
they disavowed, The Sixth Circuit
held that the investigatory stop
based upon the reasonable and ar-
ticulable suspicion found in meet-
ing the drug courier profile was
constitutional, Further, a thirty
minute detentjon djd not offend the
mandates of Unjited States v.
Sharpe, 470 U.S. 675 (1985).
Finally, the Court held that
because nejther displayed a reason~
able expectation of privacy in the
bag, they lacked standing to com-
plain of any Fourth Amendment vio~
lation,

fn a second Sixth Circuit case not
applicable to defense counsel



practicing in the state courts, the
Court reversed the trial court's
suppression of evidence selzed fol-
lowing a wiretap conducted under a
warrant, The case consists largely
of analysis of the totality of the
clrcumstances under |Illinols v,
Gates, 462 U,S, 213 (1983), In
essence, the Court holds that where
there are numerous phone calls
within a short period of time among
members of a conspliracy, there is
probable cause to issue a wiretap,
The Court was obvlously troubled
however, despite their reversal,
They acknowledge that their role is
one of appeilate review, not of
deciding whether they would have
issued tThe wlretap warrant, And
they go out of their way to mini-
mize the probable cause test, re-
ferring to It as more than a "mere
suspicion,”" a "fair probabllity,”
but short of "even a prima facie
showing,."

The Short View

Lee v, State, 537 A.2d 235 (Md.
1988), iIn what has to be one of the
worst search and selzure cases of
the year, the Court affirmed a
search of a gym bag taken "incident
to a lawful arrest," where a Terry
stop of a number of basketball
players was conducted by armed
offlcers pointing shotguns on the
"detained" players lylng face down
on the court, The Court justified
the “hard take down® of the players
by stating the officers had grounds
to believe they were M"armed and
dangerous," One should never under-
estimate the utility of the Terry
stop fo aggressive law enforcement
officers and creative prosecutors,

not to mention cynical appellate
Jjudges.

United States v, Parr, 43 Cr.L.
2063 (9th Cir, 4/7/88), Parr was
stopped on - suspiclon of driving
with a suspended driver!s |icense,

7

Parr was ‘placed in the squad car,
and his passenger was also asked to
leave, The police took a gym bag
and leather bag out of the car and
searched them, finding drug para-
phenalia, a sawed-off shotgun, and
stolen mail, The +trial court
erred, according to the Ninth
Circuit, in failing to suppress the
evidence, Because Parr wa;s not yet
under arrest, the search of the car
was not done incident to a lawful
arrest, under New York v, Belton,
453 U,S. 454 (1981), Nor was this
a probable cause search of the car
under United States v, Ross, 456
U.S, 798 (1982), Thus, for once the
Court's tardy notion of when an
arrest occurred (from stop to
tinish this one lasted forty five
minutes) benefits an accused,

Brown v, State, Md,, 43 Cr.L, 2066
(4/14/88). The police received gz
formatjon that Brown was deali\f ﬁ)
PCP from hjs house, Three offijcers
went fo the house, When Brown dijd
not answer, one offijcer went fto the
back of the house, and saw 19 small
aluminum packets flying out the
window, The Court held that the
drugs should have been suppressed
by the +trial court, because the
officer's going into the backyard
without 8 warrant constituted a
search of the curtjlage,

Ernie Lewis

Ass}stant Public Advocate
Director

DPA Madjson/Jackson Co, Office
Richmond, Kentucky 40475

(606) 623-8413
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Trial Tips

After the conclusion of the 1986
General Assembly, | observed that
the criminal defense bar had not

been an active particlipant in the
legistative process, The 1988
General Assembly was different,

With lobbying efforts of the
Kentucky Assoctation of Criminal
Defense Lawyers (KACDL) and the
Kentucky Coalition Against the
Death Penalty (KCADP), we witnessed
a new and more balanced approach to
criminal law enactment, The final
outcome of legisiation passed was
not dramatically different than
past sessions, However, signifi-
cant first steps were taken by the
defense bar, and as a result, the
"prosecution-only" perspective to
law-making In Frankfort is slowly
being altered,

The following is a brief descrip-
tion of some of the major pleces of
legisiation that have become Iiaw,
Their effective date is July 15th
unless the word Emergency appears
with their description,

SB896  CONSPIRACY

Amends KRS 218A,990 and 506,040 fo
provide that a person committing a
criminal conspiracy to traffic in a
controlled substance be subject to
the same penalties as are specified

@ For the Criminal Defense Attorney

for trafficking
substance,

in the controlled

SB97  MARIJUANA

Amends KRS 218A,990 to set penalty
for second and subsequent offenses
of manufacturing, selling or pos-
session with iInterest to seil, not
less than 8 ounces of marijuana as
confinement in the penitentiary for
1 to 5 years, or a fine of $3,000
to $5,000, or both,

SB353 MARIJUANA

Amends KRS 218A,990 to remove
requirement that planting, culti-
vating or harvesting marijuana be
for purposes of sale to impose
penalty of 1 to 5 years in the
penitentiary or a fine of $3,000 to

Ernesto Scorsone

$5,000, or both; moves the presump-
tion of growing for sale of mari-
Juana plants from 25 plants to 5
plants, ‘

$B352 HASHISH

Amends KRS 218A,990 to provide that
manufacturing, selling or posses-
sing with intent to sell hashish is
a Class D tfelony,

Bills Introduced:
Blils passed:
Bills vetoed:
.Bills enacted into law:

1988 SESSION STATISTICS

House Senate Total
1,030 399 1,429
299 110 409

7 4 11

292 106 398

The 1988 General Assembly enacted 28% of all legislation
introduced for consideration.
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SB99  LSD

Amends KRS 218A.990 to set penalty
for possession of |ysergic acid
diethylamide (LSD) or phencycli-
dine (PCP), for the first offense,
as confinement in the penitentiary
for 1 to 5 years, a fine of from
$3,000 fo $5,000, or both, and for
each subsequent offense, ¥s 5 to 10
years, a fine from $5,000 *to
$10,000, or both; excludes posses-
sion of LSD or PCP from provision
permitting drug abuse treatment
program to substitute for penalty,

SB351 TRAFFICKING NEAR SCHOOLS

Amends KRS 218A,990 to make traf-
ficking In controlled substances in
or within 1,000 yards of a school
classroom building a felony punish-
able by t to 5 years Imprisonment,
a fine of $3,000 to $5,000, or
both; requires that violators re-
ceive the highest penalty permitted
by law for the class of controlled
substance sold,

SB118 TINTED WINDSHIELDS

Creates standards by which motor-
ists may apply window tinting to
windshield, side windows and rear
windows: sets penalty for viola-
tions as a Class B misdemeanor for
person who installs substandard
material; establishes that +tinted
windshields provisions apply only
to vehicles registered in the Com-
monwealth; permits any window of a
motor vehicle tinted in a manner
approved by federal statute or reg-
ulation by the manufacturer,

$B275 CHILD RESTRAINTS

Amends KRS 189,125 to enable a pen-
alty to be placed on violations of
child restraint law; amends KRS
189,990 to create a $50 fine for
fatlure to use a child restraint
seat; exempts pickup trucks if all

seats are occupled by person other
than child,

SB360 VEHICULAR HOMICIDE

Amends KRS 186,560 to provide for
suspension of an operator'!s |icense
for not less than five years in the
event of vehicular homicide,

!
SB627 DRIVER LICENSES AND MIRORS

189,990 to establish a
pre-trial diversionary program for
minors who commit motor vehicle
fratfic offenses pursuant to KRS
Chapter 189; permits the court to

Amends KRS

retain a person's driver's |icense
for a period not to exceed 45 days
| icense suspension;

rather than a
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requires the attendance jn the drj-
ver jmprovement clinic pursuant
KRS 186,574; requires dismissal o,
violation if program is satisfac-
torily completed,

SB147 USE OF LEFT LANES

Amends KRS 189,340 to prohjbit use
of left lane on any limjted access
highway except when passing, yleld-
ing or when “Traffic conditions
necessitate such use; limits provi-
sion to highways posted at 65 mph,

HB452 JUVENILE CODE
Creates and amends over 100 sec-

tions of KRS Chapter 600, the Ken-
tucky Unified Juveniie Code; amends

e
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definition of "juvenile holding fa-
o chlity" to require total separation
between juvenile and adult facility
spatial areas; allows child accused
of committing a status or public
offense or of being In contempt to
be detained in a secure Juvenile
detention/holding facllity, for a
period of time not To exceed 24
hours, provides procedures for 24-
hour detention hearing; provides
that if the court orders the chiid
detained further, such detention
~occur in either a secure juvenile
detention/holding facility; amends

Georgia bans execution of
retarded: Georgia will prohibit the
execution of people found “guilty
but mentally retarded” when a new-
ly signed bill prompted by a 1986
execution takes effect this summer.

The 1988 General Assembly
passed the measure despite opposi-
tion by prosecutors to early drafts.

KRS 635,020 to provide that a child
14 at time of of fense, charged with
a capltal offense, Ciass A or B
felony, be proceeded against as a
youthful offender and that a child
16, with 2 prior adjudications as a
public offender be proceeded a-
gainst as a youthful offender it
charged with a Class C or D felony;
amends KRS 635,090 to provide that
the cabinet may petition for con-
tinued commitment of public of fend-
er and delete 12-month maximum sen-
tence; removes requirement that a
child be guilty of prior felony
within 1 year of the commission of
the new offense before belng proce-
eded against as a youthful offend-
er; authorizes the peace officer to
retain the child for an additional
12 hours or transport the child to
proper facility; amends to provide
that if a child commits a new of-
fense before reaching eighteen, the
court of the county where the new
offense was committed have Juris-
diction for purposes of adjudica-
tion but may transfer the case for
’disposiﬂon to the court having

. correctional

Jurisdiction of the prior offense;
amends to allow an officer fo take
a child into protective custody
and/or allow a court to issue an ex
parte emergency custody order if
there is reasonable grounds fo be-
lteve that the child may be in
danger of imminent death or serijous
physical injury or Is being sexual-
ly abused and the parent or person
exercising custodial control is un-
willing or unable to profécf the
child; allows the court to consider
the religlous belief and practices
of the <child regarding medical
treatment; amends and repeals var-
jous provisions to ‘conform,

HBB41 CONSENT TO TREATMENT

Amends KRS 222,440, relating to the
capacity of juveniles to consent to
treatment, tfo permit parents or
guardians to commit minors To sub-
stance abuse treatment programs;
permits minors to petition the dis-
trict court to determine if treat-
ment s necessary,

HB766 ABANDONED REFRIGERATORS

Creates a new section of KRS Chap-
ter 438 to prohibit abandoning re-
frigerators with 1ids on them; per-
mits refrigerators to be used for
other purposes if locked to prevent
unauthorized entry,

HB48  MENTAL HEALTH REFORM ACT
Creates and amends various sectijons
of KRS Chapter 202A, relating to
policies and procedures for volun-
tary and involuntary hospitaliza-
tion of the mentally itl; sets
forth policies and procedures for
transfer of mentally ¥l or mental-
ly retarded patients between hospi-
tals; sets forth policies and pro-
cedures for the transfer of a
mentally #ll inmate of a penal and
institution to a hos-
or forensic psychiatric fa-
amends KRS 207B,010 to re-

pital
cility;
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define the tTerm "qualified mental
retardation professional"; amends
KRS 202A.041 reiating to the deten-
tion of person believed to be men-
ill, to require the judge,
unless efther the court or a party
to the proceedings objects, to im-
plement emergency 72-hour hospital-
izatjon; amends newly created sec-
tion of KRS Chapter 202A, relating
to the transfer of mentally il or
mentally retarded patijents between
specified mental health facilities
and treatment centers, to allow the
patient, guardian or designated fa-
mily member to challenge the trans-
fer; amends KRS 504,080 to allow
the court to commit a criminal de-
fendant to a forensic psychiatric
facility for examination, treatment
and evaluatjon except under certajn
conditjons; amends KRS 504,110 to
allow an incompetent crijminal de~
fendant to be court ordered to sub~
mit to treatment jn a forensic psy-
chiatric facklity except under cer-
tain conditions; amends KRS 504,140
to allow rather than mandate the
court to appoint a psychologist or
psychlatrist to examine, treat and
report on a guilty but mentally il
defendant's mental condition at the
time of sentencing; amends KRS
504,150 fo mandate court sentencing
of a guilty but mentally i} defen-
dant to the local jall or correc-
tions cabinet in addition to sen-
tTencing such person in the same
manner as a defendant found guilty;
requires treatment to contjinue for
such defendant until the treating
professijonal determjnes treatment
ts no longer necessary instead of
unti! the person is no longer men-
tally #ll; requires treatment of a
guklty but mentally i#ll person
which is a condition ot probation,
shock probatjon, conditional dis-
charge, parole or release to con-
tinue so fong as the treating pro-
fessional determines the treatment
for mental #llness is required in-
stead of so long as the defendant
is mentally 11,



SB178 GRAVE DESECRATION

Creates a new section of KRS Chap-
ter 525 to create the crime of
desecration of venerated objects in
1st degree, for unlawfully excavat-
ing human remains for purposes of
commercial sale or exploitation, as
a Class D felony; amends present
desecration of venerated objects
statute, KRS 525,110, to offense in
the 2nd degree; EMERGENCY,

HB594 PAROLE BOARD

Amends KRS 439,320, relating to the
parole board, to specify a quorum
for parole board hearings as 3
members; retains the 4-member quo-
rum for all other business; deems a
three-member panel's decision final
unless any member of the full board
requests that the full parole board
hear the case, whereupon a parole
hearing by at least four parole
board members must be held,

HBB7 DEFENDANT AND ABUSED CHILDREN

Defines '"reasonable efforts" ac-
cording to Public Law 96-272 to
enable a child to live safely at
home; amends KRS 620,030 to add the
requirement that any supervisor who
receives from an employee a report
of suspected dependency, neglect or
abuse promptly make a report to the
proper authorities; amends KRS
620,040 to require CHR to investi-
gafa'reporfs of non-custodial abuse
to law enforcement agency for addi-
tional investigation; provides that
school personnel or other persons
listed In KRS 620,030(2) have no
authority to conduct internal in-
vestigation in lieu of official
Investigation; amends KRS 403,720
to redefine family member to in-
ciude a former spouse for purposes
of warrantless arrest; amends KRS
431,005 to provide that unmarried
couples with a child in common are

entitled to protection under war-

rantiess arrest, domestic violence

and abuse and adult protection sta-
tutes; permits unjversity police to
make arrests for spouse and family
abuse cases; amends KRS 403,765 to
clarify the reference fto "orders of
the circuit court";. amends KRS
403,210 to require the court, when
establishing child support obiiga-
tions, to consider the education
needs of a child over The agelof 18
who is enrolled in high school on a
full-time basis.

HB559 GED OR JAIL

Creates new sections of KRS Chapter
533 to provide that persons convic-
ted of misdemeanors or violatjons
who have not graduated from high
school or received a GED may be
sentenced to complete an education
program n addition to or in lleu
of any other penalty; provides that
such person convicted of a felony
may be sentenced to complete an ed-
ucation program in addition to any
other penalty; provides for program
administration by the state depart-
ment of education,

HB288 FORCIBLE COMPULSION

Amends KRS 510,010 relating to sex-
ual offense to change the defini-
tion of forcible compulsion to de-
lete the requirement for earnest
resistance by the victim and to add
an element of implied or expressed
threat of force,

HB346 UNIVERSITY KEYS

Creates a new section of KRS Chap-
ter 164 to prohibit unauthor ized
possession or duplication of uni-
versity keys which bear the legend
"uplawful to duplicate this key";
amends KRS 164,990 to make of fense
a Class A misdemeanor,

HB987 BOUNTY ON PROBATIONERS

Creates a new section of KRS Chap-
ter 196 to provide a salary incen-

tive program for probation ang

parole offjcers; amends KRS 439,31\
released on -’

to require persons
probation or parole to pay $10 per
month while on active supervisjon
unless unable To work; Incentive
program effective July 1, 1990,

Represontat ive Ernesto Scorsone
75th Déstrict

804 First National Building
Lexington, Kentucky 40507

(606) 254-5766
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COURT REPORTERS AND COMPUTERS

closely spaced keys, it doesn’t work
much like a conventional typewriter,
either. Rather than writing out words
letter by letter, the court reporter’s
machinre transcribes speech syllable
by syllable. Combinations of two or
three keys are pressed at once to rep-
resent particular syllables.

The machine’s early 20th-century
inventor, Ward Stone Ireland, de-
vised a system called "stenotypy" for
replacing absent letters and punctua-
tion with combinations of keys. To
speed up writing even further, court -
reporters abbreviate common words
and phrases. A skilled reporter can
keep pace with speech bursts of 140
to 225 words per minute—a match
even for Perry Mason’s rapid-fire,
rapier-witted defense.

There is one hitch: lack of stan-
dardization. Most court reporters are
independent contractors, hired by
particular courts, who may sell their
transcripts to the parties in a legal
proceeding. Relatively few work for
the state or federal government. This

By Ben Rogner

.erry Mason stood up in court
and won case after case, week
after week, for nine years on tele-

Most court
reporters
have already
switched to
computerized
shorthand
machines.

MARCH APRIL 1988

vision. No matter how quickly the
revelations mounted, every word of
the high drama was taken down by
the court reporter—unobtrusive and
unfailingly accurate. How do they
do it? On such a tiny typewriter?
The court reporter is neither a
stenographer nor a super-fast typist.
The shorthand machine, invented
more than 80 years ago, doesn’t use
the phonetic squiggles of pen-and-
paper shorthand, but the letters of
the alphabet. And yet, with only 22
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means that codes and abbreviations
are not universal among all court re-
porters. Eventually, each reporter de-
velops unique abbreviations and
habits, and this can sometimes make
deciphering a transcript difficult.
The reporter, or a trained assistant, is
therefore also responsible for de-
coding the shorthand tape into full,
legal transcripts.

Shorthand machines have been
common in courtrooms since the
mid-1930s. Over the last decade and

.

Reprinted with permission of Computerland.
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Simultaneous
Transcription

a half, computerized shorthand ma-
chines have transformed the work of
court reporting, and recent innova-
tions are dramatically changing the
very procedures of the courtroom it-
self. Roughly two-thirds of court re-
porters have already switched to ma-
chines that contain special internal
electronics to record which keys are
pressed, and in what order. This in-
formation is later fed into a personal
computer equipped with computer-
aided transcription (CAT) program-
ming, which translates the short-
hand code to English in a matter of
about ten seconds.

CAT produces remarkably clean
transcripts: about 98 percent com-
plete and accurate. A few editorial
corrections later, and the final legal
text is ready for printing—or, in real-
time transcription systems, for dis-
play on computer monitors within
the courtroom (see sidebar).

Order in the Court

Computerized shorthand makes
the reporter’s idiosyncratic coding
system less of a problem, allowing
notes to be accurately transcribed
even if the reporter is unavailable. It
also affects courtroom processes in
several other, more important ways.
Trial participants can consult testi-
mony given minutes or months be-
fore. Attorneys can confront witness-
es with conflicting testimony, and
judges can base rulings on more ac-
curate information. As Judge Roger
G. Strand of Phoenix, Arizona, re-
cently commented, "Perhaps the
most magical part of this whole sys-
tem is that the entire 8,000 pages of
transcript {from one case] is on the
database. You can' pull from that
8,000 pages anything you want."”

Atthe time, Judge Strand was pre-
siding over a complicated case that
involved both conspiracy and inter-
state cocaine distribution. "One of

- the defense lawyers in particular,” he
noted, "had quite a flair for the sys-
tem. While the other lead counsel ex-
amined a witness, he would be look-
ing for inconsistencies in the man’s

"Hear ye, hear ye!" the bailiff
cries. "The court is in session!"
But what about the hearing im-
paired? The latest technological
advances in CAT, or computer-
aided transcription, are proving
of great value to deaf lawyers,
judges, and other trial partici-
pants with hearing disabilities.

Generally, court reporters
process their shorthand tran-
scripts—manually or using
CAT—into full texts while the
court is in mid-day or overnight
recess. A new hybrid of CAT,
known as computer-aided real-
time transcription, or CART, pro-
vides near-instantaneous full
transcripts on computer moni-
tors. This allows deaf litigants to
participate directly in the pro-
ceedings. CART also enabled a
judge who lost his hearing to re-
main on the bench, and a deaf at-
torney was able to argue a case
before the US Supreme Court.

To further explore and demon-
strate CART’s abilities, the court
reporters’ professional associa-
tion (the National Shorthand Re-
porters Association) installed
CART systems in several court-
rooms. One setup is in Judge
Roger Strand’s Phoenix court-
room; US Supreme Court Justice
Sandra Day O’Connor and Chief
Justice William H. Rehnquist
have viewed the installation and
commented favorably. O

testimony. He and his colleagues
were constantly passing each other
notes about things they had discov-
ered in the transcript database."
Attorneys and judges involved in
the huge and complex cases called
"mega-trials” are delighted to see
coyrt reporters’ computerized tran-
scripts because they yield vital da-
ta—data that can be analyzed and
manipulated. Since court reporters
can now provide testimony and pro-

ceedings on floppy diskettes, judges

and lawyers can more effectively au-
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tomate their own preparations and
management of these difficult trials.
Computers in the courtroom have
other important uses as well. Mo-
dems enable lawyers to instantly
reach out beyond the courtroom, to
consult on-line legal databases or
computerized transcripts for quick
research, or to consult other distant
computerized records—financial da-
tabases or correspondence files. In-
novative court reporters, attorneys,
and judges are regularly discovering
useful applications for these new,
computer-based judicial tools.

Reporters vs. Recorders

The most common question asked
about court reporting is, "Why don’t
courts just use tape recorders instead
of court reporters?” It is actually
more expensive and less efficient to
use tape recorders and typists to pro-
duce transcripts than it is to use court
reporters and their computers. One
reason is that the court reporters gen-
erally supply all of the equipment
themselves. Only in a few isolated in-

‘stances have court systems installed
computers for them.

What about eliminating the tran-
scripts altogether and simply using
audio or video tapes as a court rec-
ord? Such a system was tried in New
Mexico, and that state has since re-
turned to using court reporters. Jus-

- tice Mary C. Walters of New Mexi-

co’s Supreme Court headed up the
committee that made the decision.
"We have learned,” she wrote, "that
taping of the record indeed gets the
record to the appellate court much
more expeditiously than was pos-
sible when typed transcripts (with-
out CAT) were prepared. But we
have also learned that the time saved
in transmitting the record was either
completely lost or expanded three-to
four-fold because of having to listen
to, rather than read, the record.” Q

Ben Rogner, of Chicago, worked for sev-
eral years as a court reporter, and is now
editor of a magazine for court reporters
called National Shorthand Reporter.
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Innocent lies, tragic conse

o manipulation of child testimony

This article first appeared in
Trial Diplomacy Journal (Fall,
1987). It is reprinted by
permission of that journal and the
author.

PAUL R. LEES-HALEY, Ph.D.*

“Let’s give him a fair trial this evening,
and hang him in the morning.”
Anonymous

Surely everyone agrees on the desperate
need for help for child abuse victims, and
on the need for vigorous child advocates.
But in court, child advocates should not be
confused with unbiased independent ex-
perts. Child advocates are fighting for the
child, and some of them may fight with a
philosophy of “Damn the defendant, full
speed ahead.”

Zealous advocacy is for lawyers, not for
objective interviewers and researchers.
Preconceptions and interviewing styles
that shape children’s perceptions and re-
ports are reckless and potentially vicious in
their impact on persons entitled to due
process and to the children themselves.

*The author would like to thank Theodore Blau,
Ph.D. and William Mclver, Ph.D. for the origi-
nal inspiration for this article. Neither is respon-
sible for its contents or shortcomings.

Preconceptions and inter-
viewing styles that shape
children’s perceptions and

| reports are reckless and

potentially vicious in their
impact on persons entitled
to due process and to the
children themselves.
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quences: the

PAUL R. LEES-HALEY, PH.D.
Dr. Paul Lees-Haley is a nationally recogniz-
ed forensic psychologist practicing in Los
Angeles (Encino), California. He is a
Diplomate of the American Board of Profes-
sional psychology and is the author of fifty
publications.

This article will describe certain precon-
ceptions about child abuse that are as-
sumed by some helping professionals. It
will argue that these assumptions are er-
roneous, and that they can cause innocent
victims to suffer from false accusations as
child abusers. It will then describe a proce-
dure by which any experienced inter-
viewer can demonstrate the risk of such as-
sumptions when they are held by a
therapist who is testifying in a child abuse
case.

In 1986 an alleged child abuser was sen-
tenced to 99 years in prison based on the
testimony of a 3-year-old child. Children
who were as young as three vears of age
have been found to be competent to testi-
fy,1 and as Berliner and Barbieri observed,
“Prosecution of child sexual assault often
rests largely on the child victim’s testi-

/



mony."”2 At least 20 states have abolished
special competency requirements for chil-

dren, and they have created a presumption’

that they are competent witnesses.3 Let us
examine a few of these preconceptions . . .

ASSUMPTION: The current methods
that are being used by therapists to inter-
view children are appropriate and suffi-
cient for gathering evidence about alleged
child abuse. For example, according to a
report by the Child Sexual Abuse Clinical
Consultation Group, in conjunction with
the Sexuval Assault Center,4 “An informed
professional opinion about sexual abuse can
be made by evaluation of the child. It is
not necessary to interview the accused of-
fender.”

ASSUMPTIONS: Children need to be
“helped” in special ways to talk about the
crime. As James K. Stewart, Director of
the National Institute of Justice, put it, “in-
nocent children are often reluctant to
speak out against those upon whom they
depend both emotionally and physically.”s

“All child victims of sexual abuse can be
expected to be fearful of the conse-
quences of . . . disclosure.”s

Some children give “clues” through play
or oblique references . . . but are unwill-
ing to share this information directly with
you.”'?

ASSUMPTION: Children don't lie. Con-
sider these quotes:

It is “a maxim among child sexual abuse
intervention counselors and investigators
that children never fabricate the kinds of
explicit sexual manipulations they divulge
in complaints or interogations™®

“the child is the best and usually the only
reliable reporter of the évent(s). The ac-
cused individual has a strong motivation
to lie. ..

“Very few children . . . have ever been
found to exaggerate or to invent claims of
sexual molestation.”10

“In other words, there is no reason to

~doubt a child’s report of sexual assault
"1

These advocates actually go so far as to
say that, unlike adults whose eyewitness
testimony is notoriously unreliable,12 chil-
dren probably don’t even make errors in
their abuse reports:” It is unlikely that a
child would lie or be mistaken” (emphasis
added).13

ASSUMPTION: A “special” adult is
needed to elicit the child's “true” views—
not just any adult can do it. This special

adult must be supportive and encouraging
of the child and suspicious of aduits, be-
lieving that the latter are good suspects
even if they appear to be normal people.

One physician, for example, says that it
is “countertherapeutic and unjust” to use
therapists who will not suspect “apparently
normal adults” or who are not beliecers in
the possibility of “unilateral sexual vic-
timization” of children by such “apparently
normal” adults.14

“Each child should have a victim advo-
cate or other supportive adult for assistance
and accompaniment throughout the inves-
tigation and adjudication processes) 15

ASSUMPTION: Although the children
need to be protected during these inter-
views, no one needs to worry about the
needs and rights of the defendants who are
alleged to be child abusers.

Some of the above-mentioned authors
begin by reminding us that “when an of-
fender is acquitted . . . it does not mean
that the child was not abused.”’!6 Then
these authors have the gxcruciating cal-
lousness to claim that “no binding conse-
quence accrues to the adults who are in-
volved as a result of a mental health
opinion that a child is the victim of abuse.”

If responsible profes-
sionals act on false as-
sumptions, are the results
any better than the work
of irresponsible parties?

Has their zeal to prosecute blinded them
to the consequences of false accusations of
child abuse? Have they never noticed that,
as Women's Day!” so aptly put it, “On the
mere suspicion of mistreatment, social
workers have the power to take your child
away” with all of the concomitant emotion-
al and social and financial consequences? Is
it “no binding consequence” to have one's

“career wrecked by false allegations of child
_ abuse?

The problem

These assumptions and the interviews
that are inspired by them are dangerous
weapons. If responsible professionals act
on false assumptions, are the results any
better than the work of irresponsible
parties?.This question must be addressed
to the social workers, psychiatrists, psy-
chologists, and police investigators who are
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conducting these interviews. These groups
are not lacking in confidence in their own
importance and abilities. Even the least ac-
ademically trained of the three licensed
professional groups (social workers) tell us
that “the values and generic skills of social
work make it an obvious and competent
profession to address the societal and indi-
vidual problems of child sexual abuse.”18

Unqualified “authorities” sometimes
jump to breathtaking conclusions: an Abt
Associates consultant, writing in a publica-
tion of the U.S. Department of Justice,
made the remarkable statement that,
“when a 7-year-old girl spontaneously asks
her father . . . about details of erection and
ejaculation, there can be little doubt that
this child was sexually abused. . . .19 If
that 7 year old has been alone with only
one male in the recent past, are we then to
conclude that there is little doubt that he is
guilty of child abuse? Are we also to as-
sume without doubt that a little girl, in the
United States, in 1987, has never seen or
inadvertently overheard a conversation
about an X-rated movie, book, or maga-
zine, or an animal mating in a children’s
o0, or the topic of sex, and that she would
not ask about such things if she had not
been sexually abused?

In the same article the Abt Associates
consultant cited, as evidence of the alarm-
ing frequency of child abuse, The National
Center on Child Abuse and Neglect esti-
mate that approximately 72,000 children
were reported as sexually maltreated by a
parent or household member in 198320
What the same agency also found—and the
consultant did not bother to mention—is
that “over 65 percent of all reports of sus-
pected child maltreatment proved to be
unfounded.”2!

Procedure: Is Big Bird a criminal?

In a staged demonstration, interviews
were conducted with two girls, ages 5 and
7, and one boy age 6. The interviewer used
assumptions and practices that therapists
are using throughout the country, but used
these assumptions and practices deliber-
ately to manipulate the children into testi-

- fying to patent nonsense. This investigator

played the part of a therapist who:

1. has a “gut feeling” (clinical intuition)
that the alleged perpetrator is guilty,

2. senses that the child wants to tell but
is afraid, or has been told to keep it secret,
or finds it difficult to express because it was
painful, or for other reasons is reluctant to
tell, and therefore,

3. feels that the child needs support and.

et
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encouragement to “open up” about this
painful topic and to express these hard-to-
express truths, and finally,

4. knows that children do not lie or make
mistakes.

In these interviews, answers in the de-
sired direction met with smiles and
warmth and remarks like “good for you.”
When a child answered in the undesired
direction, she was met with facial ex-
pressions of scepticism and disappoint-
ment, questioning looks, and frowns, along
with a parallel tone of voice and remarks
such as, “It's o.k. to tell me,” “Are vou
sure”” and “You're safe here.” An effective
way to induce alarm in a perfectly calm
child is to say, "Don’t worry, this won't
hurt. You are safe here.” Thev've heard it
before.

Readers who imagine that such practices
are not occurring in real settings are re-
ferred to Mclver's22 videotaped interview
between a child social service worker and a
4% year old child whose testimony led to
the conviction of a 38 year old man for mo-
lesting her. In this interview the child was
led to say that the defendant had touched
her genital area with his hands and mouth,
by smiling and hugging her when she
made such allegations and by being cold
and nondemonstrative when she did not.
Mclvery cites cases in which interviewers
congratulated children for making desired
allegations and became perturbed when
the child did not.

The point is not that therapists are trving
to frame anyone. The point is scientific
knowledge versus sloppiness: the actions of
well-meaning, concerned therapists can
lead a child to testify falsely. As Mclver23
pointed out, these interviews are highly
stressful experiences for a child, especially
a very young one.

Prosecutors are well aware of the fact
that the nonverbal behavior of adults influ-
ences what the child says. Prosecutors de-
liberately manipulate nonverbal behavior
toward obtaining convictions. In the
courtroom some prosecutors, during direct
examination, stand between the defendant
and the child so that the child cannot see
the defendant. Others instruct children to
look at a victim advocate or supportive
family member and not to look at the de-
fendant while testifying. According to
Whitcomb, “one victim advocate encour-
ages children to tell the judge if the de-
fendant is making faces.”2¢ How is a falsely
accused child abuse defendant expected to
look? Impartial? Unconcerned? Enthusi-
astic and supportive?

In the experiment with these three chil-

dren, no attempt whatsoever was made to
ask sensible, reasonable questions or to use
concepts and words the child understood.
The point of this experiment was to dem-
onstrate that a child’s answers are often the
result of the interviewer’s behavior, not
the child’s experience. The interviewer
paid rapt attention to the answers that he
wanted, and he was inattentive to the
wrong answers, which he suspected were
innocent fibs inspired by the perpetrators’
threats against the child. The findings
below are flagrant examples of events that
are happening in more subtle ways wher-
ever children are being interviewed.,

¥

The point is scientific
knowledge versus slop-
piness: the actions of well-
meaning, concerned ther-
apists can lead a child to
testify falsely.

Testimony by manipulated children: How
Big Bird was framed

Each child was sworn in with the follow-
ing oath, “Do you swear or affirm to tell
the truth, the whole truth and nothing but
the truth, so help you God?” After a few
minutes of rapport-building chit chat, each
child was presented with an anatomically
incorrect paper doll—one with three
heads, six arms, and four legs. Only a few
smiles and expectant looks were required
to obtain the agreement of both the seven
yvear old and the six year old that their fa-
thers had touched all six of their hands, all
four of their feet, and all three of their
heads. The five year old, a more independ-
ent thinker, flatly denied that her father
had ever touched her anywhere at all, in
her entire life.

All three children gleefully agreed that

.Big Bird has repeatedly “behaved in a lewd

and lascivious manner” in their presence.
Big Bird “‘presented his genitalia in a
lascivious manner” to the five year old and
the six year old on Saturn, Mars and
Venus. The seven year old maintained that
even though Big Bird did this on earth, he
never did it on another planet. Sensing the

interviewers disappointment, however, she.
volunteered that her dog may have done

50.
The five and six year old agreed that psy-
chotic, psychosexual hermaphroditism was
probably the basis for Big Bird's behavior,
but when the seven year old was offered

this explanation, she ventured, “I don't
think so.” She found more plausible the
theory that it might be fractured yellow
feathers or bird measles that caused this
outburst of pathological exhibitionism. She
also agreed that it could be related to the
North Alabama intergalactic religious wars
of 1986.

Commentary:

A typical example of one factor that con-
trolled answers in these interviews is the
responses the children made to questions
about the running speed of “diddle-dees”
versus “kubunga kubungas.” They con-
sistently agreed that a “diddle-dee” (spo-
ken quickly in a higher pitcher with a
smile) can run faster than a “kubunga
kubunga” (spoken in a low pitch with a
slow, ponderous tone and a frown). Per-
haps many adults would have also agreed
that a “diddle-dee” can run faster too, but
the reason for our decision would be found
in the sounds and style of asking, not in an
accurate definition of the terms.

It is extremely significant and typical
that the children answered “yes” or “no” or
some synonym of “I think so,” and not "I
don’t know,” when asked completely in-
comprehensible questions. From kinder-
garten forward children are taught that
questions have answers, and that you are
supposed to know the answers.25 In other
words, when asked ludicrous questions in
terms that they had never heard, the chil-
dren guessed. Children aren’t trying to be
accurate scientists when they answer ques-
tions; they are trying to please the adults.

Children’s answers cannot only be influ-
enced and slanted, they can be turned
around 180 degrees. When the answer
wasn’'t the desired one, a simple but
powerful technique reversed the child's
original answers (follow these six steps):

1. Frown and look hurt when the child
answers.

2. Tilt your head and assume a stern,
somewhat accusing look, while star-
ing at the child’s eyes.

3. Ask, “Are you sure?”

4. Continue staring in complete silence

until the child responds.

. As the child begins to reverse the an-

swer, begin to look relieved.

6. Upon reversal, breathe a sigh of relief
and smile warmly.

w

This technique is extremely effective in
reversing answers. A typical example of the
result is the reply of one of the little girls
in this study, who had firmly and clearly



said, “No” to a question, and then, after a
moment of the reversal technique, said,
“Ah, I mean. . . yes.”

Conclusion

What does a demonstration like this
prove? That Big Bird must be stopped? A
scientific survey would have had adequate
samples, controlled procedures, and peer
review. This study involved merely three
times the number of child witnesses most
defendants get, with only as much peer re-
view and control of procedures as you usu-
ally get in a psychotherapist’s office, i.e.,
none. No claim is made that this study has
any scientific merits, but is it any less valid
than what we are doing to alleged child
abusers?

The average 5 year old cannot tell you
his phone number, does not know what
day of the week it is, and cannot accurately
answer the question, “What is your ad-
dress®’26 The average six vear old doesn't
know how many units make a dozen,
doesn’t know in which direction the sun
sets, and can’t name the four seasons.2? Yet
young children are considered to be suffi-
ciently knowledgeable to take an oath and
to testify on complex matters that can lead
to imprisonment of an innocent defendant.

While this article was being written, it
was discovered that a 15-year old girl had
been deceiving authorities for six months
with fantasies of an international white
slavery ring. These authorities included
local, state, federal and iriternational (IN-
TERPOL) experts with many years of ex-
perience. In a neighboring state, an 8-year
old testified as an eye-witness in a capital
offense trial, and after the trial the child
admitted that she had fabricated her entire
testimony. In another case, it was dis-
covered that a nine year old child had per-
suaded a four year old to frame her step-
father.

Memories are creations made by people,
not videotapes of events.28 Once told, and
then repeated—especially with adult en-
couragement—a child’s fictitious memory
becomes more believable to that child.2¢
The child can come to believe a new
“memory.” Children make human errors,
they tell fibs, they are overwhelmed by
adults, and they act out unconscious moti-
vations. And then if their testimony is ac-
cepted in adult court, it becomes a power-
ful event in the life of the alleged offender.

Excepting George Washington, all of us,
having been children, should know that
only an expert could believe that children
don’t fib. And as Mark Twain observed,
“George Washington evidently was a back-
ward boy. He lacked skills common to

every American child—he couldn't even
tell a lie.”

Recommended action:

The attorney whese client is falsely ac-
cused of child abuse can find experienced
interviewers in every city who can demon-
strate how easily children can be led to tes-
tify inaccurately as a consequence of be-
haviors irrelevant to the legal matters at
hand. This author recommends using a
carefully selected, well-trained interviewer
from a background such as psychology,
medicine, or early education for their rele-
vant experience and witness value. How-
ever, a bright attorney will not feel limited
to these professions. For example, an abso-
lutely spectacular person for demonstration
purposes would be a magician with a lot of
experience performing before children.
Try it, and you'll see for yourself—and for
your client.

Children aren’t trying to
be accurate scientists
when they answer ques-
tions; they are trying to
please the adults.
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Alternative Sentencing

from The National Law Journal, Copyright 1987, Reprinted with permission.

N THE PUBLIC defender's office in West Palm
IBeach, Fla., Mildred M. George carefully crafts

alternative sentencing plans for felons who —
unless the judge accepts her plans — are headed for
prison.

One case involves a 28-year-old man facing up to
17 years In prison under seven felony charges for
armed robberies of convenience stores. He had led a
fairly stable personal and business life until a re-
cent cocaine addiction. Once hooked, he lost every-
thing and turned to crime.

The trial judge ultimately approved a sentencing
plan that required the man to complete a live-in
drug treatment program, follow-up treatment and
10 years of probation. He also was to submit to
random drug tests, perform 100 hours of communi-
ty service and be involved in a self-improvement
program during each year, and pay restitution to
all of his victims.

Is such a sentence punishment, or escape from
punishment? The answer will determine whether
there will be widespread acceptance of alternative
sentencing programs.

Ms. George's program is one of a small but grow-
ing number of “defense-based” alternative sentenc-
ing programs, so called because they encourage
defense attorneys to become sentencing advocates.
The focus of these programs is the serious offender,
and their goal is to reduce prison overcrowding.

EFENSE-BASED sentencing services and
Dother alternative programs developed in the

mid- to late 1970s as prison overcrowding was
emerging a national problem. But few specifically
sought to reduce prison capacity, focusing instead
on rehabilitation and treatment.
. Minnesota pioneered sentencing guidelines in-
tended primarily to keep down the number of pris-
on-bound offenders. In other states, public money
went into community corrections programs, such
as halfway houses and public works projects.

Other alternatives include victim-offender recon-
ciliation programs, in which an independent organi-
zation with the court’'s approval tries to arrange a
sentencing “settlement” with the victim. House ar-
rest, electronic surveillance and intensive proba-
tion supervision are among the range of alter-
natives available in some jurisdictions.

Most of these alternative programs have done
little to reduce increasing prison populations. But in
1979, Jerome Miller, executive director of the Na-
tional Center on Institutions and Alternatives in
Alexandria, Va., began a somewhat révblutionary
approach to sentencing. Moving away from the pro-
gram response, he offered individually tailored
planning to defense attorneys whose clients were
bound for prison. Since 1981, Malcolm Young, exec-
utive director of The Sentencing Project, based in
Washington, D.C., has been offering that type of
service to public defenders.

Mr. Young says 83 individuals and programs —
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non-profit groups as well as staffs within public
defender offices — now provide defense-based sen-
tencing services around the country. In 1985-'86, he
says, they handled more than 7,400 cases. In ap-
proximately 65 percent of the cases, the trial judge
accepted the sentencing plan in lieu of incarcera-
tion, he adds.

siderable amount of money. The average cost

of preparing one alternative sentencing pro-
posal is $700-$1,500, while the average annual cost of
locking up someone in a prison is $15,000-$20,000,
according to Mr. Young. “This is justification for
these programs,” he says.

Mr. Young, Mr. Miller and others involved in de-
fense-based alternative sentencing contend they are
trying to reawaken the defense bar to its responsi-
bility as sentencing advocates and to persuade key
actors in the criminal justice system to re-examine
the bases of sentencing in America.

Both are formidable tasks. Defense lawyers tend
to limit their involvement after a guilty verdict is
returned, offering a judge no alternatives to incar-
ceration, says Randall Berg Jr., executive director
of the Florida Justice Institute in Miami. And when
alternatives are presented, many prosecutors, pub-
lic officials and judges draw the line at the serious
or violent offender when applying sentencing alter-
natives, says Mary Ann Tally, public defender for
the 12th Judicial District in Fayetteville, N.C.

Ms. Tally, whose office has a defense-based ser-
vices program, says she lost the battle to include
violent offenders when the legislature approved the
program with substantial limitations on who could
be eligible.

“Since judges deal with cases on an individual
basis, the violent offenders should be considered in
the same way,” she says. “Once a state commits
itself to excluding certain people from the program,
it's very difficult to open that process up. In our
current prison situation, it's important to expand
these categories rather than narrow them.”

While acknowledging the natural prosecutorial
instinct to “put the bad guys in jail,” Indianapolis
Prosecuting Attorney Stephen Goldsmith says
there is a legitimate philosophical difference of
opinion about alternatives for serious offenders, Se-
rious offenders should continue to be sent to prison,
he says, but alternatives can “provide services to
people truly neglected by our system.”

Ultimately, no one program or approach will reduce
the number of people going to prison, says Mr. Young.

“You're not going to change the numbers in the
system until you get the actors in the system —
judges, prosecutors, legislators and others —. to
change sentencing, to change the goals,” he says.
“One way we know how to do that is to educate
these actors on a case-by-case basis that there are
other ways to punish.” — Marcia Coyle

THESE PLANS can save the government a con-



Ask Corrections

70 CORRECTIONS:

Based upon a recent unpublished de-~
cision out of the uUnited States
Sixth Circult Court of Appeals, it
is my understanding that It is no
longer an automatic violation of
parole to be convicted of and rein-
carcerated for a new felony or fel-
onies committed while on parole
(KRS 439,352); }s this correct?

TO READER:

Yas, now those parolees returned to
the Kentucky State Reformatory,
Kentucky State Penitentiary and
Kentucky Correctional |nstitution
tor Women (admitting institutions)
with new sentences (for crimes com-
mitted while on parole) must be
given a final parole revocation
hearing within <thirty (30) days
from the date of return to the in-
stitution, the same as those pa-
rolees returned with pérole vio-
lation warrants,

TO CORRECTIONS:

My client was returned to the Ken-
tucky State Reformatory in January,
1988 with a new felony sentence
committed while on parole; s the
decision referred to above retro-
active?

TO READER:

No, the decision is not retroactive
and, ‘therefore, applles only +to
those persons reincarcerated on or
after March 7, 1988,

TO CORRECTIONS:

My client just returned to the
Kentucky State Reformatory with a
new short sentence for a crime
committed while on parole and, with
Jall credit, is immedjately eligi-
ble for parole consideration on his
new sentence; how will his hearings
be conducted?

TO READER:

He will be afforded two hearings.
The ¢tirst hearing will be his
parole revocation hearing, followed
immedtately by his regular hearing
on the new sentence,
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" Betty Lou thghh

All  questions for this column
should be sent to David E, Norat,
Director, Defense Services Divi-
sion, Department of Publjc Advo~
cacy, 1264 Louisville Road, Frank-
fort, Kentucky 40601, If you have
questjons not yet addressed jn this
column, feel free to call either
Betty Lou Vaughn at (502) 564-2433
or David E, Norat at (502) 564~
8006,

Betty Lou Vaughn
Of fender Records Supervisor

Department of Corrections
Frankfort, Kentucky 40601
(502) 564-2433
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IMPROPER CLOSING
James Coffey and Carolyn Cof fey
V. Commonwealth,
(Ky. App., March 4, 1988)
(unpublished)

The Court of Appeals held that the
prosecutor's improper closing argu-
ment remarks violated the defend-
ant's due process rights, The Court
noted the Commonwealth Attorney's
remarks:

"(1) the prosecution detailed
thoughts concerning the nature of
_sex offenders; (2) the prosecution
g jommented on the 'mildness! of the
“penalty; (3) in closing, the prose-
cutor stated a medical opiniton un-
testified to during trial; (4) the
prosecution attempted to convince
the jury to return a guilty verdict
by implying that he would no longer
prosecute sex offense cases if they
did not convict; (5) during trial,
the prosecution attempted to com-
ment on the character of the appel-
lant/husband by reference to a
photograph and comments about beer
drinking; (6) and during closing,
the prosecution created an issue
concerning which party brought the
med ical evidence involved into evi-
dence and refused to end discussion
of the issue after the court insis-
ted that he do so,"

DIRECTED YERDICT ON FORCIBLE COM-
PULSION AND AGE
Char les Maggard v, Commonwealth,
(Ky., March 5, 1988)
(unpubl ished)

¥
The Court held that the Common-
wealth did not prove forcible com-
pulsion for 4 counts - attempted
1st-degree sodomy, 2 counts of 1s+t
~-degree sexual abuse, and attempted

first-degree rape, The Court
stated:
"I Forcible compulsion' s defined

as physical force that overcomes
earnest resistance or a threat, ex-
press or implied, that overcomes
earnest resistance by placing a
person in fear of immedjate death
or physjcal injury, KRS 510.,010(2),
A subjective standard is applied to
determine if an implied tThreat
placed a person in fear of immed-
jate death or physical injury, Sal-
sman v, Commonwealth, Ky. App., 565

S.W.2d 638, 641 (1978),

One victim testified that she was
scared because appellant told her
that she would get in trouble if
she told anyone,

Another stated that on one occasion
appel lant squeezed her arm making a
bruise and that she was scared that
he was going to hurt her, Pam
Locke (a social worker) testified
that when she iInterviewed the
girls, they were scared, tearful,
and frightened,

The evidence relates a fear of
getting in trouble if the incidents
were reported and a general fear of
appel lant. A finding of !'forcible
compulsion' would require an im-
plied threat of immedjate physical
harm that causes the submission,
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Ed Monahan

The evidence does _not  support a
finding of death or physical injury
whjch overcame earnest resjstance,"

The Court also reversed since there
was insufficient proof of age of
the vijctim on a first I1st-degree
sexual abuse charge:

"Appel lant was convicted of first-
degree sexual abuse jn Count 8
which alleged a touching of the va-

gina when the victim was under
twelve, She was born on January
29, 1973, and was over twelve be-

tween January 29, 1985, and the
cut-off date of July 10, 1985, The
actual date of the commissjon of
the offense was not established
with sufficient precision to permjt
a jury to conclude beyond a reason-
able doubt that the victim was less
than twelve years old at the time
of the offense,”

COSTS OF TRANSPORTING WITNESS
Kathl Kerr v, Commonwealth,
(Ky.App., February 5, 1988)

(unpubl ished)

The Court held it error for the
circuit Jjudge to refuse To order
the county to pay the transporta-
+ion expenses to the trial at Lou-
isvitle of a non-resident federal
prisoner who was a material defense
witness,

The Court recognized that an ac-
cused in a criminal prosecution has
a constitutional right to have com-
pulsory process jissued to obtain
testimony, even of an out-of-state




federal prisoner, If the testimony

ts material to the defense, as it
was in this case,

The Court rejected the argument of
The Commonwealth that the defendant
had to depose the witness prior to
frial when the witness was in
Louisviile in order to preserve her
right Yo have him appear as a
witness,

The Court readily noted that, "It
is clearly established that a state
'must, as a matter of equal protec-
tion, provide indigent prisoners
with the basic tools of an adequate
defense' when those toois are a-
vailable for a price fo other de-
tendants, Britt v, North Carolina,
404 U,.S, 226, 231, 92 S.Ct, 43%1, 30°
L.Ed.,2d 400 (1971), See also Ake
V. Oklahoma, 470 U,S, 68, 105 S,Ct,
1087, 84 L.Ed,2d 53 (1985), The
stated policy in Kentucky is that
'{tlhe financial condition of the
defendant should not be a deter-
mining factor in his relationship
to the criminal process.' Stephens
V. Bonding Association of Kentucky,
Ky., 538 S,W.,2d 580, 582 (1976),
In furtherance of this policy, KRS
31.,110(1)(b) provides that a needy
person shall be 'provided with the
necessary services and facilities
of representation including inves-
tigation and other preparation,!
We conclude that this statutory
mandate must be deemed to include
an indigent defendant's right to
tssuance of compulsory process for
matertial defense witnesses to the
same extent that such services are
avallable to nonindigent defen-
dants, since the right to compel
witnesses to testify on one's be-
half is clearly a 'basic tool!' of
an adequate defense as contemplated
by the statute,t

ORGANIC BRAIN SYNDROME/

CRIMINAL RESPONSIBILITY

Commonweal th v, Brennan,
504 N.E.,2d 612 (Mass, 1987)

The trial court refused to admit
the testimony of a psychiatrist
that +the defendant's alcoholism
triggered organic brain syndrome
and absent drinking the defendant
could have conformed his conduct to
the requirements of the law,

The psychiatrist saw tThe defendant

on 2 occasions for 5 hours, and

would have testified:

"the defendant was an alcoholic
who probably had a genetic pre-
disposition for alcoholism, but
also that he had a mental di-
sease or defect apart from the
alcoholism, He diagnosed this
condition, often seen in alco-
holics, as organic brain sya-
drome, which he described as
damage to the |imbic system,
He stated that the limbic sys-
tem is the more primitive part
of the brain which is related
to emotions and reactions and
which can become irreversibly
affected by the consumption of
alcohol, He characterized or-
ganic brain syndrome as an ir-
reversible condition which can-
not recover unless the indivi-
dual stops drinking. DOrinking
will frigger off these reac-
tions characteristic of a chro-
. «Nic brain syndrome, And it iIs
my opinion that when Mr, Bren-
nan was drinking, he showed all
these reaction characteristics
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of this organic, physiological

The appellate court reversed the
trial court's excliusion of this ev-
tdence, holding it relevant to the
issue of criminal responsibility:

brain syndrome,!
1d, at 613~14,

"The expert's testjmony would
have warranted a finding that
the defendant's mental disease
or defect, organic brain synd-
rome, was the cause of his lack
of criminal responsibility, Al-
though Dr, Weisman was of the
opiniton that the defendant had
the capacity to understand the
nature of his conduct when he
did not consume alcohol, and
that hjs conduct when alcohol~
free is unaffected by the men-
tal condition or defect, he was
nevertheless of the opinijon
that the defendant suffered
from an underiying disease or
defect, apart from the alco-
holism, which was the cause

his lack of criminal responsg, )
bil¥ty., The jury should have
been permitted to hear this
Test imony.“‘

dd. at 615,

EDWARD C. MONAHAN
Assistant Public Advocate
Director of Training
Frankfort, Kentucky 40601
(502) 564-8006

The National Clearinghouse on Bat-
tered Women's Self-Defense (Article
in vol, 10, No, 2, February, 1988
issue of The Advocate) has moved.
Their new address js:

125 S, Ninth Street
Suite 302
Philadelphia, PA
(215) 351-0010
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k Review

The American Psychiatric Associa-

“tion has approved guidelines on
outpatient commitment that em-
phasize the importance of strong
involvement by clinicians in court
decisions to commit mentally ill
persons to outpatient treatment.

The APA task lorce that drafted
the guidelines said that such in-
volvement is necded o prevent
courts from making inappropriate
outpaticnt commitments because
they are considered luss restrictive
T more convenient than involun-
;owry  hosputalizadon.  Clinical  in-
volvemenc will also prevent outpa-
tient commitment from becoming
“simply another method ... to
contro!l socially undesirable per-
sons withourt regard to their treat-
ment needs.” ’

s
33
4

The guidelines are contained in
a report entided Involuntary Com-
mitment to Quipatient Treatment,
approved by the APA board of
trustees in June and scheduled for
publication this month. The report
was prepared by a four-member
task force on outpatient commit-
ment chaired by David Starrets,
M.D., of Denver. Members were
Robert D. Miller, M.D., of Mil-
waukee, the principal author; Jo-
seph Bloom, M.D., of Pordand,
Oregon; and William D. Weitzel,
M.D., of Lexington, Kentucky.
Robert D. Luskin, Esq., of Wash-
ington, D.C., was a consultant to
the commirttee.

The report cites a 1985 scudy

howing that only 26 states and the
@)istrict of Columbia explicitly
provide for outpaticnt commit-
ment. New York prohibits outpa-

Hospital and Community Psychiatry

New Outpatient Commitment Guidelines Stress
Clinician’s Role in Assuring Appropriate Care

tient commitment, and the remain-
ing states have taken -no-position
on the issue. However, currently a
number of legislacures are actively
considering outpatient commit-
ment statutes, and the task force
hopes the guidelines will help
shape the new laws. The guidelines
supplement the APA’s Guidelines
for the Psychiatric Hospirtalization
of Adults, published in the Ameri-
can Journal of Psychiatry in May
1983. The earlier guidelines had
been criticized for ignoring the op-
tion of outpatient commitment.

The task force said outpatient
commitment can be expected to be
most effective for those with psy-
chotic illnesses that respond well
to medication but who have a dem-
onstrated pattern of drug noncom-
pliance after hospital discharge,
and for patients who need an ex-
ternally imposed structure to func-
tion as outpatients.

The guidelines define outpatient
commitment as “a court order di-
recting a person to comply with
specified treatment requirements,
not involving the continuous su-
pervision of the person in a resi-
dential setting, cthat are reasonably
designed to alleviate or reduce the
person’s illness or disability, or to
maintain or prevent deterioration
of the person’s mental or emotion-
al functioning.” A person who is
ordered, tg outpatient commitment
may be required to take prescribed
medication, to report to a facility
charged with monitoring his condi-
tion, or to participate in individual
or group therapy or in educational
or vocational programs.

The American Psychiatric Association. Reprinted with permission.

December 1987 Vol. 38
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A patient may be commitced to
outpatient treatment for a period
of up to 180 days if che following
criteria are met:

® The patient is suffering from a
severe mental disorder.

® Without treatment, the patient
is likely to cause harm to himself
or to suffer substantial mental or
emotional deterioration, or is like-
ly to cause harm'to others.

® The pacient lacks the capacicy
to make an intormed decision con-
cerning his need for treatment.

® The patient has been hospital-
ized for treatment of severe mental
disorders within the previous two
years and has failed to comply on
one or more occasions with the
prescribed course of treatment
outside the hospital.

® An acceptable treatment plan
has been prepared for the patieat,
including specific conditions with
which he is expected to comply.
There should also be a detailed
plan for reviewing the patient’s
medical status and for monitoring
his compliance with che conditions
of treatment.

® There is a reasonable prospect
that the patient’s disorder will re-
spond to the treatment proposed
in the treatment plan if he com-
plies with treaument.

® The physician or treaument fa-
cility responsible for the patient’s
trearment under the commitment
order has agreed to accept the pa-
tient and has endorsed the treat-
ment plan.

- The guidelines broaden the cri-
teria for ourpatent commitment
beyond evidence of dangerousness
to self or others, which in some
jurisdictions is the only criterion
for inpatient commitmenc. Bur the
task force said some of these juris-



dictions may be willing to consider
involuntary outpaticnt treatment
with less evidence of dungerous-
ness thun is required for commit-
ment to inpatient treatment. Re-
cently several states, including
North Carolina and Hawaii, have
established less stringent criteria
for outpatient commitment than
for involuntary hospitalization.

The task force acknowledged
that the concept of psychological
or emotional decerioration, when
not linked directly to dangerous-
ness, may be difficult to define and
thus may encounter resistance
from some patient advocates. This
problem may be somewhat allevi-
ated by requiring predictions of
future deterioration to be based on
past creatment histories. However,
that would have the effect of ex-
cluding first-time patients from the
outpitient commitment option.

If a patient fails to comply with
requirements of the outpatient
commitment order, the guidelines
require the physician or seaff of the
treatment facility to make reason-
able efforts to obeain his voluntary
compliance. 1f the patient repeat-
edly fails to repore and is believed
to be ac significant risk of deterio-
ration, the police should be asked
to transport him to the creatment
facility in an effort to obtain his
voluntary compliance. If the pa-
ticnt persists in noncompliance,
the physician or the director of the
treatment facility should notify the
court in writing and recommend an
appropriate disposition. The court
should hold a supplemental hear-
ing within five days after receiving
the notification.

Although outpatient commit-
ment works more effectively with
paticnts who stop taking their
medicarions after discharge from a
hospital, the guidelines recom-
mend that noncompliant patients
not be physically forced to take
their medication. Individual physi-
cians or small clinics generally lack
sufticient personnel to give medi-
cauons to noncompliant patients.
In addition, many outpatient clini-
cians are strongly opposed to co-
creing patients to take medication,

and forcible medication could be
expected o gencrate strong oppo-
sition from some patient advo-
cates.

Involuntary Commitment to Out-
patient Treatment (APA Task Force

Report No. 26) is available free of
charge from Linda Hughes, Gov-
ernment Relauous, American Psy-
chiatric Association, 1400 K
Street, N.W., Washington, D.C.
20005.
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There are over half a millton prisoners in the Unlted States, The
criminal "justice" business, from cops through Judges to prison
bureaucrats, belng as racist and money/ property ortented as Jt is,
has little interest in providing legal, educational and other read-
Ing material to those they keep in their cages, Often the most
“Wspirited” (resistant!) are lsolated (for their “protection"):
Jallhouse lawyers who are fiiling sults on prison cond}tions, organ-
tzers Inside who are blunting the divide~and~rule racist/homophoblc
techniques of the administrations, Access fo law or general |jbrar-
fes Is sometimes |imited especlally for those in }solation who need
them most, More and more what passed for prison [lbraries (westerns
and romances) are belng converted into dormitories as overcrowding
Increases at the rate of a double In prison population every 10
years,

Prisoners need educational (GED etc,), legal (rights, process,
etc,) and stimulating political/cultural reading material des-
perately. What little is available to them Is largely religious
(Christian),

Reglonal programs (your state, for example; or even just one pri~
son) would be especlally effective, Prisoners show thair gratitude
generously and teach you something about how your criminal justice
system works,

Prison Book Program has 15 years of experience in sending reading
material to prisoners., We're writing a brochure on the "trlcks" of
getting books in, and getting started, Please send for a FREE copy
bf* "Books for Prisoners" to: Prison Book Program, 92 Green Street,
Jamaica Plain, MA 02130,

The People at the Prison Book Store
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SEARCH WARRANT LAW DESKBOOK
John M, Burkhoff
Clark Boardman Company, Ltd.
$55.00

A new reference work is now avail-
able that should be added to the
|ibraries of everyone who works
with search and seizure issues on a
daily basis. Search Warrant Law
Deskbook by John M, Burkhoff was
published in 1987 by Clark Boardman
Company, Ltd.,, the same company
that makes available Search and
Setzure Checklists and Searches and
Sejzures, Arrests and Confess ions,

"The major strength of the book Is
its organization, |t consists of 20
short chapters, each of which be-
gins with a black letter rule of
law regarding search warrants,
After that rule is fleshed out, the
author ends each chapter with a
nchecklist" for both prosecution
and defense, Throughout the work,
Burkhoff of fers what he calls "tac-
tical tips" which offer valuable
suggestions to the lawyers litigat=
ing these issues,

This work should be part of every
district Judge's library, As the
Jjudge who issues the great majority
of search and arrest warrants in
Kentucky, this book offers to him
or her a practical guide through
the minefield of search and selzure

law, Because it is well organized,
particular questions should be
That is the

readily .answered.
value of the book - ¥t is practical

- and useful,

SEARCH

LAW

DESKBOOK

!
It s not a highly theoretical
work, such as Professor LaFave's,
Search and Seizure, It does not

spin out the different hypotheti-
cals as does Professor Lafave, nor

does it editorialize about how
particular case law should be
changed,

One area | hoped would be covered

more thoroughly was in what occurs
behind closed doors when a magis-
trate ¥s presented with a petition
for a search warrant, Is there
gtve-and-take between tThe magis-
trate and the police? Is the oath
taken seriously? Are substantial
warrant requests rejected? There
ts little feel jn this book for the
answers to those questions,

Also lacking here }s a chapter on
the practical guide to suppression

what happens at such
Who has the burden of
there is a warrant?
is no warrant? what
a Franks hearing?

hear ings.
hear ings?
proof when
When there
happens at

Much of the book, perhaps the last
third Js devoted to the specific
search and seizure rules applicable
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in each of the states, This had to
be a monumental job, and makes this
book all the more valuable as a
ready resource tool, For example,
one finds that there are no provi-
sions in Kentucky for many matters
covered in the laws of other juris~
dictions, such as a provisjon for
abuses of the search warrant pro-
cess, or a provisjon for nighttime
searches, This section could as-
sist researchers, legislators, and
courts who are trying not only to
determine what the law js but even
perhaps what it should be,

Ernke Lewis

Director, DPA

Mad ison/Jackson Co, Offices
201 Water Street

Richmond, Kentucky 40475
(606) 623-8413

Order form

Clark Boardman Co, Ltd,
435 Hudson Street
New York, NY 10014

Please send me the Search Warrant
Law Deskbook,

NAME :

ADDRESS :

TELEPHONE: ( )

S IGNATURE:

DATE:
$ payment enclosed, (Deduct
10§ from order, Free postage and

handling on prepaid orders, NY,
NJ, DC residents must add appli-
cable sales tax,)




Staff Changes

BARBARA HOLTHAUS

A DPA Law Clerk from October, 1984 to September, 1985
and an Assistant Jefferson County Public Defender from
October, 1985 to July 1, 1987 joined the Northpoint
Training Center DPA as an Assistant Public Advocate on
July 1, 1987,

ROY COLLINS

Roy Collins, Personnel Administrator, joined the
Frankfort Offlce, Administrative Division on May 16,
1988, Roy is a MBA 1985 graduate from Murray State
University, He worked with the Department of
Agriculture as Chief Inspector prior to joining DPA,

t
Ao

Bob Bishop, formerly director of DPA’s Pikeville Office, is now Assistant County Attorney in Pike County, Kentucky.

The Advocate

Department of Public Advocacy
Perimeter Park

1264 Louisville Road

Frankfort, Kentucky 40601
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