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Bill Stewart, of the Department's
Protection & Advocacy Division, tis
supervisor of the mental health
branch which serves .children or
adults who have been placed in men-
tal hospitals., Bill says that the
popular medla have +traditionaliy
promoted myths about the men;l'ally
itl, "what | call the Halloween |1
slasher myth.," {f a client Is dan-
gerous and meets other criteria he
wants that person off the street,
but he adds he's met very few in-
dividuals who meet that criteria,
Society attempts to remove people
from the streets who are eccentric
or public nulsances simply because
they act strange, he says.

Bitl's attitude is, "lsn't it a
wonderment -~ the many ways people
see the world versus the way | see
it? People called mentally il are
the most amazling people and do the
most creative work 1've even seen,”
He points to cllents' art that he
displays In his office, Bll!l reai-
ly enjoys spending time with his
clients and being allowed to see
tnto their world view, He advocates
strongly for their right to respect
for thelr world view because "“our
clients are people first and fore-
most.,® His approach to his clients
typlcally 1is, "Please understand
that your reality and mine are dif-
ferent., Most people have said to
you, 'you're crazy', but | respect
your view, What then can | do for
you as an advocate?"

Overall soclety is not kind to per-
sons who see the world differently,

"They are freated as less than hu-
man, locked up, tlied up, and medi-
cated." Bill has seen clients die
In "jall because they are so frail
and wvulnerable ftfo others. He ob-
served that. the system has falled
to do as it should for his clients.
When he sees that happen, he steps
in and Insists on behalf of that
client that adequate services be

provided and the client:be placed

in the "least restrictive setting."

Bill takes  directions from his
cllents, Sometimes that means
discharge from the mental hospital
because the client doesn't meet the
restrictive standard, He admits
often the cllent will receive in-
adequate support in the community
because the "follow-up" is seff-
determined by the client, If the
mentally 1{ll person could receive

Bill Stewart

adequate community help it would be
the best solution for tThe person
and socjety, Discharge from a
mental hospital Is also cost-effec-
tive as it costs between $55-60
thousand yearly to hospjtalize a
mentally i1l person, Bill says it
iIs a credit to our society 1f we
can allow for differences rather
than saying "you act funny, you
need to be locked up.”

Ethical problems do arise. Bill
withdraws from the cases when his
ethical beljefs differ substantial-
ly from the cllient's requested ser-
vice. On the issue of forced medi-
catlion, even though the person ls
clearly doing better on medication,
Bill will advocate for thejr right
to refuse because medicines have

Continued on Page 52

offense.

ness.”

£ 6 A Song to Loafing

Laws that criminalize wandering, being on the streets, loitering or not
having a job, are, in the rubric of constitutional law, “void for vagueness.”
They fail to give fair notice of what behavior is forbidden, and they encour-
age arbitary and erratic arrests and convictions. They are indefinite by
design to allow the police to catch people who are thought undesirable but
who have done no wrong and are not chargeable with any particular

Loafing and loitering, like privacy and many other rights we take for
granted, are not specifically mentioned in the Constitution, but they are
protected by it. They give value and meaning to life and nurture our sense
of independence, self-confidence and creativity. “These amenities,” wrote
Justice William Q. Douglas in declaring unconstitutional a Jacksonville,
Florida vagrancy ordinance, “have dignified the right of dissent and have
honored the right to be nonconformists and the right to defy submissive-

Wanderers and loafers may be bad for the downtown convention trade,
but they have an honored place in our culture. Walt Whitman was a great
loafer who loved the open road. ! loaf and invite my soul, | lean and loaf at
my ease observing a spear of summer grass,” he wrote in “Song of Myself."

—Laughlin McDonald, director of the ACLU"s Southern Regional
Office. Excerpted from an articie he wrote for The Atlanta Consti-

tution opposing a plan to “clean up” downtown Atlanta by getting
rid of “street persons, transients, hangers-on”
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From the Editor:

what we think the public believes
about crime and punishment often

varies from what they actually
belteve, We've an article to help
us understand what people do think,

Corrections in Kentucky is in cri-
sis. We've statistics from Correc-
t+ions that portend an ominous
future, We also have an article on
a Kentucky study that demonstrates
that the color of a person's skin
determines |ife or death,

Our cover story deals with some
facts about drugs and their conse-
quences, and about new and more
severe drug penaities,

We remember James Jernigan, a man
who was a Kentucky fighter for

freedom,
ECM
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EDITOR’S NOTE: Reprinted with permission
of The Sentencing Project, 1156 Fifteenth
Street, NW., Suite 520, Washington, D.C.
20005.

Recent surveys of public opinion on
crime and punishment contain important
information for public defenders. The
surveys yield some surprising results with
implications for sentencing advocacy.

Some of the most significant findings
of the recent public opinion polls are the
following: :

* The public believes that prisons should
be more rehabilitative and less punitive
than has been commonly assumed.

* Once  informed about the costs and
effectiveness of prisons and alternatives
to incarceration, the public becomes
very supportive of alternatives.

* Even though public officials and
criminal justice personnel -- jncluding
legislators and judges -- share the
public's attitude in support of rehabilit-
ation, the same officials erroneously
perceive the public to be more punitive
and less receptive to alternatives than
is actually the case. This mispercep-
tion may cause public officials to
oppose reforms that the public might
support if given the opportunity.

* Public officials are reasonably well
informed about some aspects of the
criminal justice system, but they are
strikingly misinformed about others.
Their misinformation is the sort which
may discourage support for alternatives.

Public Attitudes on Crime,
Courts, and Prisons

A 1986 report by The Public Agenda

Foundation (PAF), Crime and Corrections: A
Review of Public Opinion Data Since 1975,

CRIME, PUNISHMENT AND PUBLIC OPINION

reviewed public opinion data from polls
conducted since 1975. The report documents
the prominence (though not dominance) of
crime as an issue of public concern. It
states that while polls show that the public
believes courts are "too lenient on crim-
inals," the public also believes poverty and
unemployment are more significant as causes
of crime. The report documents a lack of
confidence in plea bargaining and in the
courts themselves, exceeded only by the even

greater lack of faith in prisons.

The PAF report also documents public

~ attitudes toward prison. It notes that, to an

unusual degree, answers to questions about

. the goals of prisons are influenced by the

wording of the questions in different polls.
Gallup and other polls show an almost equal
public commitment to stiffer sentences and
to stronger rehabilitative programs for of-
fenders. But surveys also show that most
people believe incarceration fails to rehabili-
tate. They indicate that people are general-
ly reluctant to spend tax monies on prisons,
particularly if given a choice of spending
money on police, aid to dependent children,
or job creation programs.

A second report by the Public Agenda
Foundation published by The Edna McConnell
Clark Foundation in 1987, Crime and Punish-
ment; The Public's View, used in-depth
focus group discussions to explore underlying
public perceptions and sentiment. One
conclusion of the report is that the public
believes the primary goal of the criminal
justice system should be to prevent crime
before it happens. The PAF analysts
contrast this with the focus of justice
professionals on responding to crime after it
occurs.

People in the focus groups wanted
prisons to be "corrective," not instruments
of vengeance, but they did not believe that
prisons do much to “"correct." While people
understand that overcrowding decreases
opportunities for rehabilitation, they do not



know the full extent of overcrowding in
today’s prison systems and its impact on any
prospect for achieving rehabilitation. When
informed of the effects of overcrowding--
prison violence, suicides, idleness -- people
become quite concerned about this problem.

Alt iv Incar i

Focus groups favored alternatives to
incarceration not so much as a means of
reducing overcrowding but because they
believed prisons fail to accomplish their
objectives. = When given the facts from
actual cases, including a multiple vehicular
homicide, participants favored alternatives
such as community service, restitution, and
drug treatment. Somewhat inconsistently,
the report notes that focus groups would
have excluded violent as well as repeat
offenders and drug dealers from alternative
sanctions. Focus group participants ap-
parently defined "violent offenders” by the
charge placed against them, rather than a
profile of individual character.

Results from several other recent polls
-- in North Carolina, South Carolina, Ohio
and nationally -- are reported by Russ
Immarigeon. in an article, "Surveys Reveal
Broad Support for Alternative Sentencing"
(The National Prison Journal, Fall 1986), to
show public support for alternatives to
prison for non-violent offenders. One poll,
undertaken for the north Carolina Center on
Crime and Punishment (Hickman-Maslin
Research, Confidential Analytical Report),
found strong support for alternatives for
non-violent.first-time offenders in the state.
The poll found, though, that this support
fell off rapidly for more serious offenses,
including possession of stolen goods, break-
ing and entering a house or store, and
embezzling a large amount of money.

The North Carolina survey further
investigated survey respondents’ opinions
about alternatives after informing them
about prison conditions, the cost of incar-
ceration, and alternative programs. The
poll found that particularly after being
informed of the costs of prison construction

and operation, support for community
(alternatives) sentencing rose more than 25
percent. Moreover, once informed, respon-
dents tended to favor alternatives for repeat
offenders as well as first-time offenders.
Policymakers’ Atti and Perception
Polls and studies also reveal that in the
area of criminal justice, public officials do
not accurately perceive public opinion. This
was demonstrated quite clearly in a report
by researchers Stephen D. Gottfredson and
Ralph B. Taylor, "Public Policy and Prison
Populations,” (Judicature, October-November
1984), based on a study of corrections

-reform efforts in Maryland in 1980. They

found that the public, "contrary to general
belief* was not especially punitive, but
instead supported the goal of rehabilitation
along with deterrence and incapacitation,
Further, the public and policymakers'
attitudes were similar “"almost without
exception."  But policymakers incorrectly
perceived public attitudes to be punitive
and, echoing what they erroneously assumed
to be public opinion, opposed reform initia-
tives in Maryland.

A 1985 study by the Michigan Prison
and Jail Overcrowding Project reached
similar conclusions about decision-makers in
that state (Perc riminal Justice
Surveys). When Michigan decision-makers
were asked to estimate public support for
alternatives, they grossly underestimated
that support to be 12 percent, compared to
the actual level of 66 percent. Of the
professional groups themselves, defense
attorneys and alternatives program service
providers strongly favored alternatives, and
were closer than other groups to the at-
titudes of the general public.

As in Maryland, decision-makers in
Michigan may have developed overly punitive
policies based on an incorrect assessment of
public opinion. It appears that in both
states, a base for reform existed which
could have been used by political leaders to
develop creative responses to crime and
justice issues.



The Michigan study also demonstrated
that state decision-makers lack certain
knowledge about their own criminal justice
system. When Michigan decision-makers
were asked to provide estimates of key
facts, such as the amount of reported
felony crime which resulted in arrest,
conviction, and jail/prison sentences, their
estimates were frequently quite inaccurate.
In other areas, such as the number of felony
convictions leading to -prison sentences and
the number of trials versus pleas, the
decision-makers were much better informed.
While decisionmakers were knowledgeable
about their own areas of the criminal justice

system, the researchers concluded that, -

across groups, "it appears that decision-

makers have grossly overestimated the
effectiveness of the criminal justice system

and its impact upon crime.”

The researchers also noted that
decision-makers "overestimated the propor-
.tion of all crime that is violent or person-
related.” This kind of information suggests
that decision-makers are misinformed in ways
which may bias them against alternative
sentencing programs and reforms which
reduce reliance on incarceration. If, as polls
indicate, people are opposed to alternatives
for "violent" offenders, it is likely that the
decision-makers who over-estimate the
amount of violent crime will be less inclined
to support alternatives legislation for any
class of offenders than they would if
correctly informed.

Implications for Public Defenders

These public opinion surveys offer
important information for defense attorneys
that should be used for sentencing planning
and advocacy for alternatives to incarcera-
tion. Among the most significant issues are
the following:

1. Relatively weak public support for
incarceration. The surveys show that the
public wants prisons to both punish and
rehabilitate, yet clearly believes that prisons

don’t rehabilitate. The challenge in propos-
ing alternatives to incarceration, therefore,
is to demonstrate that they are much more
effective at rehabilitation (or at least
providing rehabilitative services) and incor-
porate punitive aspects as well (community
service, restitution, intensive supervision,
etc.)

2. Limited cost-benefits of prison.
Polls show that the public is reluctant to

spend money on prisons when compared to a
range of other options, including police
services, welfare benefits, and job creation.
The exorbitant costs of prison construction
(over $50,000 a cell) and incarceration
(about $20,000 a year) should be compared to
other social services and the costs of
alternatives to incarceration.

3. Individualized support for alterna-
tives. - Public support for alternatives to
incarceration is much greater when discussed
in terms of individual defendants and victims
than in the abstract. Thus, given the facts
of an individual case, people may support an
alternative sentencing plan that they might
oppose if just asked about a particular
charge and its appropriateness for alterna-
tives. This may enable defense attorneys
and sentencing-program staff to succeed on
a case-by-case basis even when the public
seems hostile to non-incarcerating sentences.

4. Policymaker and judicial support for
alternatives. Although there are a variety
of attitudes toward prisons and alternatives,
both the public and political/judicial leaders
generally are receptive to alternatives in
certain cases. Unfortunately, public leaders

.often oppose alternatives because they

believe, incorrectly, that the public is not
supportive of them. Judges and legislators
need to be convinced that public support for
alternatives and the concept of
rehabilitation does exist and needs to be
discussed in ways that can increase their
appeal. If this is successful, then support
for alternatives in individual sentencings will
be much easier to achieve.
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July 22, 1988
Gentlemen:

| am writing this letter to inform

you of the death of my husband,

James C, Jernjgan, on July 8, 1988,

As most of you know, the people of
Monroe County and the state of
Kentucky, lost a champion, He
always enjoyed working with Gail
Robinson, Kevin McNally and otfners
in the Depariment of Public Advo-
cacy, and he appreciated so very
much the fine feature article
written by Cris Brown In vhe

{February, 1985 issue of The Advo-
lcate. She managed o get so close
|to his Inner person jn such a short

time, and it would please her to

lknow that excerpts from her article

lwere read in the eulogy at his

funeral servijce,

1f | can ever be of any help fo you
jn any way here in Monroe County,
please let me know,

Sincerely,
patsy (Mrs, James C,) Jernigan
Tompkinsville, KY 42167




Protection

and Advocacy

In response to the Supreme Court
decision in Smith v, Robinson, 468
U.S., 992, 104 S.Ct. 3457, 82 L,Ed,
2d 746 (1984), Congress enacted the
Handicapped Children's Protection
Act (HCPA) in 1986 to allow attor-
ney's fees to prevailing parents In
actions under the Education for All
Handicapped Children Act (EAHCA),
20 U,S.C, 1400 et, seq, Congress
began working on this legistation
shortly after the Smith decision
which held that = fees were not
awardable in special education 1i¥t-
igation, Two issues which delayed
passage of HCPA- were whether fees
would be awardable for work done in
the mandatory administrative pro-
ceedings and whether fees would be
awardable at "prevailing rates" for
publ kcly funded attorneys,

The Sixth Circuit recently address-

ed both of these Jssues in Eggers

v, Bullltt County School District,
Action #87-6131 (8/18/88), and con-
cluded that fees are awardable in
EAHCA proceedings for administra-
tive work even when the merits of
the case are not litigated, In so
holding, +the court distinguished

the Supreme Court decision in North

Carolina Department of Transporta-
tion v, Crest Street Communjty

Council, Inc., 479 U.S, 6, 107 S,
Cct. 336, 93 L.,Ed,2d 188 (1986) and
relted on New York Gaslight Club,

inc, v, Carey, 447 U,S, 54, 100
S.Ct, 2024, 64 L.,Ed,2d 723 (1980),

The Court noted that rellance on
Carey was appropriate because of
the mandatory nature of the admini-
strative proceedings under the

EAHCA and the plajn language and
the legislative history of HCPA,
The Sixth Circuit also reviewed the
issue of awards to publiicly funded
agencies and concluded that fees
were awardable without regard to

- the empioyment status of counsel,

in the frial court, Protection and

- Advocacy had been denjed fees be-

cause the court considered it "to
be an anomaly to award attorney's
fees to a state agency which is
publicly funded and charged with
the responsibility to do just
exactly what it did," The court
contjnued by noting that "(t)his
anomaly s particularly evident
when the entity against which the
.«s.fes are awarded is also a pub-
licly funded agency and an arm of

the Commonwealth." The Sixth Cir-
cuilt reversed the trjal court hold-
Ing on this Issue, rullng that
"(n)othing in the legisiative hils-
tory or the language of the statute
was meant to exclude state-funded
entitles.”

The Eggers were represented by Ava
Crow and Sammije Lambert of Protec-
tlon and Advocacy, Addjtionally, a
number of out-of-state amicl pro-
vided excellent brlefs In support
of the Eggers' position,

AVA CROW

Attorney, Protectlon and Advocacy
1264 Loulsville Road

Frankfort, Kentucky 40601

(502) 564-2967

‘at booksellers or $16.95 from Media Pubhs}ung 2440
0 Street, Suite 202; Lincoln, NE 68510. For further’
_information contact Jerry Kromberg or Shlrley Ma .5

3

ly at Media Pubhshmg (402) 474-2676. .
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The Supremes In ‘89:
Preview of Criminal Issues Facing Court

The following list represents the cases of importance to public defenders which are currently under consider-
ation in the U.S. Supreme Court. Generally, cases raising issues solely concerning interpretation of federal
statutes or rules (except habeas corpus) are not included. Nor are cases raising civil rights or prison issues.

Remember Griffith v. Kentucky (1987), 479 U.S. , 107 S.Ct. 708, 93 L.Ed.2d 649 holds that new
constitutional rules apply retroactively to all cases, state and federal, which are pending direct review, even
if the rule is a “clear break” with prior precedent. However, the error must be preserved by appropriate
motion or objection. Knowledge of cases the U.S. Supreme Court is considering, thus, may give you a leg up
on the prosecution and may provide your client with an “insurance policy” in the event he/she is convicted.

The Court went on summer recess in July. They will reconvene on October 3, 1988. At that time they will
begin hearing argument on the following cases. Decisions in these cases can be expected in the spring of
1989. ’ ' '

Death Penalty

Dugger v. Adams, Cause No. 87-121
(1) Whether advisory capital sentencing jury may be told that their sentencing decision is a recommen-
dation only? (2) Has court below misapplied Reed v. Ross to justify its review of procedurally barred
claim? (3) Should Reed v. Ross be overruled or limited so as to avoid turning each new decision emanat-
ing from this Court into cause and prejudice for ignoring otherwise valid procedural bar?

Tompkins v. Texas, Cause No. 87-6405
Must court instruct on lesser included offenses in a capital case where the evidence which supports the
giving of such an instruction does not emanate from the defendant's own evidence? [Court also accept-
ed review on a jury selection issue raised by this case.]

High v. Zant, Cause No. 87-5666
Whether execution of person who was 17 years old at the time of offense violates Eighth Amendment
ban on cruel and unusual punishment?

Wilkins v. Missouri, Cause No. 87-6026
Whether execution of person who was 16 years old at the time of offense violates Eighth Amendment
ban on cruel and unusual punishment?

Penry v. Lynaugh, Cause No. 87-6177
(1) At punishment phase of Texas capital murder trial, must trial court upon proper request (a) instruct
jury that they are to take into consideration all evidence that mitigates against sentence of death, and
(b) define terms in three statutory questions in such way that in answering these questions all mitigating
evidence can be taken into account? (2) Is it cruel and unusual punishment to execute individual with
reasoning capacity of seven-year-old?

Double Jeopardy

United States v. Halper, Cause No. 87-1383
Whether double jeopardy clause is violated where civil penalty is imposed upon a defendant for the
same conduct he has already been convicted and punished for under criminal statute?

—9—



Federal Habeas Corpus

Zant v. Moore, Cause No. 87-1104
(1) What type of proof establishes “new law exception” to abuse of writ doctrine, sufficient to excuse
habeas petitioner’s failure to assert claim in prior federal habeas corpus petition? (2) What sort of proof
establishes that “ends of justice” would be served by relitigating death penalty sentencing phase claims
previously adjudicated adversely to habeas petitioner?

Castille v. Peoples, Cause No. 87-1602
Whether habeas petitioner has exhausted state remedies where he files a pro se petition to state court,
styled as a request for counsel, which functioned as a petition for allocatur and thus gave the state
supreme court an opportunity to rule on the merits.

Federal Sentencing Guidelines

United States v. Mistretta, Cause No. 87-1904
Whether federal sentencing guidelines issued by U.S. Sentencing Commission are unconstitutional (1) as
a violation of the separation of powers doctrine, or (2) as an improper delegation of legislative
authority? If the sentencing guidelines are invalid, are the 1984 amendments to the statutes which
govern parole/good time status severable?

Free Speech

Massachusetts v. Oakes, Cause No. 87-1651
Whether entire criminal statute must be invalidated as being unconstitutionally overbroad where it could
possibly be applied to criminalize conduct of a parent's photographing a naked infant. Here, defendant
was convicted for action of photographing barebreasted 15-year-old stepdaughter.

Jury Issues

Blanton v. North Las Vegas, Nevada, Cause No. 87-1437
Whether misdemeanor offense of driving under the influence is serious crime such that the defendant
has a right to a jury trial?

Jury Selection

Teague v. Lane, Cause No. 87-5259

(1) Does fair cross-section requirement of Sixth Amendment prohibit prosecution’s racially discriminatory
use of peremptory challenges? (2) Should decision in Batson v. Kentucky be applied retroactively to all
convictions not final at time certiorari was denied in McCray v. New York (1983), 461 U.S. 961, in order to
correct inequity and confusion resulting from intentional postponement of reexamination of Swain v.
Alabama (1965), 380 U.S. 202? (3) Does defendant overcome presumption of correctness of prosecu-
tion’s proper use of its peremptory challenges, as recognized in Swain, where examination of prosecu-
tor's volunteered reasons for its exercise of its challenges to exclude black jurors demonstrates that pro-
secution has engaged in discrimination?

Tompkins v. Texas, Cause No. 87-6405
Whether lower court applied proper standard when it determined that a reasonable trier of fact could
have determined that prosecutor dismissed all blacks from the jury for reasons other than racial bias?
[Court also accepted review on another issue raised by this case; see description under “Death Penalty”
section.]



Lesser Included Offenses

Schmuck v. United States, Cause No. 87-6431
Is the defendant entitled to an instruction on a lesser included offense only when all elements of the
lesser offense are included in elements of the greater offense? (Here, the defendant was refused
instruction on lesser offense which he argues led to conviction on greater offense.)

Procedural Defa ult

United States v. Broce, Cause No. 87-1190
Is defendant who pleads guilty to indictments alleging two different criminal conspiracies, as part of
plea bargain in which government agrees not to prosecute him on other charges, entitled to factual
determination of his contention, raised for first time in later collateral attack on his sentences, that two
conspiracies alleged were actually single conspiracy?

Right to Counsel

Penson v. Ohio, Cause No. 87-6116 :

(1) Can appellate counsel’s failure to file brief on direct appeal be considered non-prejudicial or harmless
error? (2) When state court of appeals found that there were arguable issues that could be raised on
appeal, was court of appeals required to afford petitioner assistance of counsel before reviewing his case
and affirming his conviction? (3) Were petitioner’s rights to equal protection, due process, and effective
assistance of counsel on his appeal of right denied when state court of appeals permitted petitioner’s
counsel to withdraw, subsequently found arguable issues in his appeal, but refused to appoint new
counsel for him, and only considered arguable issues raised in appeals of petitioner’s co-defendants?

Perry v. Leeke, Cause No. 87-6325
Is harmless error analysis appropriate where there is a denial of counsel during the course of a criminal
trial? (Here, the court refused to allow defense counsel to confer with the defendant between his direct
and cross-examination.)

Search & Seizure

Florida v. Riley, Cause No. 87-764
Does defendant have a reasonable expectation of privacy in residential backyard such that ground
observations from helicopter 400 feet above the ground violates the Fourth Amend ment?

U.S. v. Sokolow, Cause No. 87-1295

Whether an investigative detention under Terry v. Ohio can be based solely upon “probabilistic evi-
dence” that attempts to identify travelers as drug couriers (i.e., “drug courier profile”)?

State’s Failure to Preserve Evidence

Arizona v. Youngblood, Cause No. 86-1904
Whether the state’s failure during investigation of sexual assault upon child, to preserve samples of
seminal fluid and to perform tests on those samples denied defendant due process?
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Sufficiency of the Evidence

Lockhart v. Nelson, Cause No. 87-1277
After appellate court holds that certain evidence was improperly admitted against defendant, should
court determine sufficiency of state’s case by considering all state’s proof that was admitted into evi-
dence or by considering only remainder of state’s proof that had been properly admitted into evidence?

MONICA FOSTER

Staff Attorney

Indiana Public Defender Council
309 W, Washington St., Room 401
Indianapolis, IN 46204

(317) 232-2490

9 3
18 1
4
1
4
25 5
6
7 8
9 |17
CROSS-EXAMINATION i
. 12 .
Courtesy of 0 13 31
Bette Niemi
14
15 32 33
16
Across
1. To set free 13. Increasingly harmless 20. Degree of emotional disturbance
2. Sense missing justice 14, Usually red, occassionally blue 21. What Diana Ross and appeals have
3. Peremptorily speaking in legal professional in common
4. 1st degree burglaries were 15. Defense counsel misconduct 22, Condition of intensive supervision
usually committed at this time 16. Now for then 23. ‘ the Court's discretion
prior to 1880 Down 24, Divided jury
5. Unconstrained 2. Judicial posture 25. Truth and sentencing
6. 1986 Ky. State Pen. riot 5. Not against 26. Prosecutorial misconduct
7. In the matter of 6. A "pretty flying object" 27. Question of fact
B. Former wife or convict or aggravated offender 28. After the fact
9. As in sex, or, once as a 13. Early release 29. Shopping prohibited
matter of right 14, Ky. voter (non-hispanic) 30. Lost with age, presumed by law
10. Temporary release 17. Early release (another form) 31. To beat, or, type of partner
11. Sentencing document 18. To deny a prior truth 32. « .+ o But not necessarily true
12. Confidential and reliable 19, Judicial directive to perform 33. Often by error

Editor's Note: The first 3 correct answers received by November 15th will receive a free DPA t-shirt.
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West’s Review

A Review of the Published Opinions of the

Kentucky Supreme Court
Kentucky Court of Appeals

United States Supreme Court

Kentucky Court of
Appeals

FOURTH DEGREE ASSAULT-RECKLESSNESS
Casey v, Commonwealth
35 KeLoS. 9 at 8
(July 8, 1988)

The Court reversed Casey's con-
viction of fourth degree assault
based on the insufficlency of the
Casey struck a police
officer while driving, The officer
had stopped his cruiser in the
right-hand lane of a two lane high-
way with the headlights on bright
and the blue lights flashing, The
officer then stood in the left-hand
lane, Casey testified that he
struck the officer because he did
not see anything beyond the field
of 1light created by the cruiser,
The evidence supported the infer-
ence that Casey did not stop or
slow down before passing the cruj-
ser, The Court held that regard-
less of whether Casey's conduct
might be considered negligent in
the civil sense, it did not consti-
tute a "gross deviation from the
standard of care that a reasonable
person would observe,,," and there—
fore was neither reckless nor wan-
ton as required for a conviction of
fourth degree assault, See KRS
501.020(3) and (4),

evidence,

CORRECTION OF ERRONEOUS SENTENCE
Skiles v, Commonwealth
35 K.L.S. 9 at 11
(July 15, 1988)

Skiles plead guilty to drug traf-
ficking charges Jn exchange for a
sentence to the statutory minjmum
of ten years, The sentencing court
however, erroneously entered a
Judgment fixing Skiles' sentence at
five years Imprisonment, The court
subsequently entered an amended
Judgment fixing punishment at ten
years., Sklles appealed.

The Court of Appeals heid that Im-
position of the amended sentence
did not offend the Double Jeopardy
Clause, The Court also noted that
“{tlhe rule that a +trijal court
which has imposed an unlawful sen-
tence can correct that sentence at
any time appears to be the majority
position in those jurisdictions
which have considered the matter,"
The Court upheld the amended judg-
ment, :

COMBINED TIS/PFO SENTENCING/
PAROLE HISTORY
Lemon v. Commonwealth
35 KoL.S. 9 ot 14
(July 22, 1988)

The Court rejected argument thet a
combined Truth in Sentencing (TiS)
and PFO hearing violated due pro-
cess without the Iintroduction of
some specific, incompetent evi-

dence, The Court cited Commonwealth

v, Reneer, Ky., 734 S.W,2d 794, 798
(1987) as approving combined TiS/
PFO hearings "because the same evi-
dence that s pertinent toward
fixing the penalty s also pertij-
nent for consideration in the en-
hancement of sentence,..." The

Linda K. West

Court also rejected argument that
evidence of Lemon's parole and pro-
bation hlstory, Introduced as part
of the TIS hearing, was prejudiclal
to his PFO sentencing., The Court
noted that Lemon had testified dur-
ing the gullt phase that he had
"just got out of prison," and that
the alleged error was unpreserved,

PROCEDURE TO CONTEST DENIAL
OF CREDIT FOR TIME SERVED
Maynard v, Commonwealth
35 KoL.S. 9 at 17
(July 29, 1988)

The trilal court jn thls case enter-
ed a judgment which falled to give
Maynard credit for jall time., May-
nard dld not appeal the judgment
but instead filed a CR 60,02 motlon
requesting credit for time served,
Maynard appealed from the denijal of
this motjon,

The Court held that
remedy In thls case was by direct
appeal, an avenue which was avall-
able to the appellant despite his
gullty pleas.," "As the Issue could
have been raised on direct appeal,
it could not properiy be rajsed in
a CR 60,02 motion,” Judge Miller
dissented,

"the proper

ESCAPE
Caldwell v, Commonwealth
35 Kol oS, 10 ot 4
(August 12, 1988)

KRS 520,030 provides that "a person
Is gullty of escape In the second
degree when he escapes from a de-



tention facllity or, being charged
with or convicted of a fetony, he
escapes from custody." Caldwel!
was In the custody of the Perry
County Jatler while awaiting trans-
fer to LaGrange to serve a felony
sentence, Caldwell was convicted
of second degree escape after he
was released by the jaller to ob-
tain a haircut and did not return,

On appeal, Caldwell argued that the
jndictment charged escape from
"custody" rather than from a deten-
tion fackilty, thus requiring the
Commonwealth to prove that he was
_"charged with or convicted of a
felony," Because no proof was in-
troduced on this point Caldwell
contended that his conviction was
supported by insufficlent evidence,

The Court of Appeals held, however, .

that the indictment charged second
degree escape ‘“generally," The
Court also found as a fact that the
Commonwealth intended to prove es-
cape from a detention facility ra-
ther than from custody, Thus, it
was not required to show that Cald-
well stood convicted of a felony,

. Kyp. )

“perly excluded,

EXPERT TESTIMONY -
®BATTERED WOMAN SYNDROME®
Craig v, Commonwealth
35 KoL.S, 10 at 9
(August 19, 1988)

Cralg was convicted of first degree
manslaughter based on her act of
shooting her “abusive husband, In
support of a self-protection de-
fense, Cralg sought to Introduce
expert testimony that she suffered
from "battered woman syndrome,"
The Court of Appeals held that she
should have been permitted to In-
troduce the testimony, The Court
dlsﬂngu}shed Commonwealth v, Rose,
725 S.W,2d 588 (1987), in
which the Kentucky Supreme Court
held that similar evidence was pro-
The Court of
Appeals noted that the "expert" In
Rose was unqualjfled, while Cralg
called as an ‘expert a witness with
"a speciallzed educational back-

ground, Including a master's de-
gree, as well as further advanced
speclal +training focuslng on the

problems of battered women,"
Howard dissented,

Judge

MISDEMEANOR SENTENCING
Newton v, Commonwealth
35 K.L.S. 10 at 12
(August 19, 1988)

Newton was found gullty of both
felonies and misdemeanors, The
trjal court then held a bifurcated
sentencing hearing on both the fel-
ony and m}sdemeanor convictjons at
which Newton's prior record was
Introduced, The bifurcated sent-
encing hearing as to the misde-
meanors was not held pursuant to
any statutory authorjzation but
pursuant to the court's ®inherent
authority to bifurcate the pro-
ceeding."

The Court of Appeals reversed after
concluding that the trial court's
action exceeded the scope of |ts
discretion, The Court stated that
evidence of a defendant!s prior
record is lrrelevant to misdemeanor
sentenclng which should be "graded
to the enormity of the of fense" and
not the character of the offender,

—
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s SHOBLD YO NOT BE ABLE TO AFFORD AN
ATTORNEY, THE STATE WILL PROVIDE ONE FOR

You!

ON THE QUTSIDE CHANCE YOUL SHOULD

BE CONNICTED AND ACTUBALLY GO TO TAIL-,
THE STTE MLST PROVIDE MORE ATTORNEYS
-TO ENDLESASLY PLORSLE APPEALS ON YOLR
CPSE LNTIL YOU ARE RELEASED OR THE
THE STATE GOES BROKE , WHICHEVER.
COMES TIRST?

By pertmission of the Colorado Springs Sun



INSTRUCTION - INSUFFICIENT EVIDENCE
Hockaday v, Commonwealth
35 K.L.S, 1t at 2
(August 26, 1988)

in this case the Court, speaking
through Judge Clayton, heid that
the +rial court erred when it
instructed the jury on misdemeanor
theft by deception when the evi-
dence showed that any stolen pro-
perty was valued at more than $100,
The jury was instructed on both the
felony and misdemeanor degrees of
the offense, The jury's conviction
of Hockaday on the 'lesEer included
offense operated as an acquittal on
the felony charge., Hockaday's con-
viction was reversed with instruc-
tions to dismiss,

Judge Dyche would have reversed on
the different grounds that because
the indictment did not allege a
value over $100 it only charged a
misdemeanor, Consequently, the
circuit court was without juris-
diction to try the case,

Judge Howerton dissented on the
grounds that the alleged errors
were unpreserved,

KENTUCKY SUPREME COURT
UNITED STATES SUPREME COURT

No published opinions were issued
during the covered perlods of July
1, 1988 to August 31, 1988.

LINDA WEST

Assistant Public Advocate
Appel late Branch
Frankfort, Kentucky 40601

(502) 564-8006

PUBLIC DEFENDER POSITIONS AVAILABLE

THE ALABAMA CAPITAL REPRESENTATION descriptions avaliable from/Resumes

RESQURCE CENTER JOB ANNOUNCEMENT and writing samples to Frank S,
James 11|, Box 1435, Tuscaloosa,

The Alabama Capltal Representation Alabama 35487-1435, (205/348~5756) .,
Resource Center located at the
Unlversity of Alabama has been set

up to meet the legal needs of per- NASHVILLE, TENNESSEE JOB

sons on death row, The Center ANNOUNCEMENT

seeks applications for 4 positions,

each requires post-conviction Bill Redlck has been named execu-

The NLADA Death Penalty Litigation
Section newsletter contains caselaw
and other developments affecting
death penalty litigation, For sub-
scription information contact Mardi
Crawford, Defender Division, 1625 K
Street, N,W,, 8th Fl,, Washington,
D.C. 2006 (202) 452-0620.

capital Il1tigation experience and tive director of Nashvjile's Capi-
Alabama Bar Membership (or next tal Resource Center. He s looking
exam), EXECUTIVE DIRECTOR (to $43K) for 2 litigation staff attorneys
should be experlenced resourceful with +trlal, appellate, and post-
manager with public relations and convictlon experience. Salary is
negotlation skills; SENIOR STAFF  somewhat negotiable, but would at
ATTORNEY (to $38K) should be a re- least be $42,000 yearly, |f Inte-
sourceful leader; TWO STAFF ATTOR- rested, call Blll Redick at 615-
NEYS (to $30K), Detajled position 736-5047,




In the Trenches

District Court Practice

THE EYE IN THE SKY IS A LIE

The fall of the year brings a
different perspective of harvest
time to those of us who practice in
District Courts in Kentucky ,,, for
us, the annual ritual of defending
marjjuana cultivation cases begins,
Instead of pumpkins and gathered
corn, our minds are filled with
television screen images of armed
men in camouflage, swoopling down
from hel jcopters, raiding, hacking,
‘and burning the controlled sub-
stance, It's just like in the
movies, Our real life experience,
of course, is not so dramatic, Did
the client know the marijuana was
there? Did they even know that it
was marijuana? Was it "cultivat-
ed"? How did the police discover
the substance?
These cases are increasingly more
media event than law enforcement,
especlally in the use of aerial
surveillance, and there's a reason
for that, A state police spokesman
has confirmed the rationale for
the Green-Gray operations, euphe-
mistically called "sweeps.,"” It Is
not to charge citizens with crimes,
but s largely to make folks who
live out in the country falsely be-
lieve they are being watched,

Operation Green-Gray is a Jjoint
Kentucky State Police and National
Guard effort to eradicate marijuana
and prosecute growers. By calling
the enforcement efforts '"sweeps,"
offictals create the Impression
that hel icopters are systematically

Cour ier

roving, county by county, over rur-
al, less populated areas, The very
jdea of ""sweep" conjures images of
sophisticated sjghting . equipment
operated by trained technicians on
loan from the military, in an acre
by acre search, Not frue, There
s no big eye in the sky that sees
ali,

In an articie In the Licking Valley
in August, 1988, a State

Police officer Is quoted as saying
that - Information about suspected
marijuana plots is obtained the old
fashioned way ... through the use
of iInformants, The choppers don't
go up unt}l the field has already
been located and identified by "re-
liabie" informants, "[Tlhe !'chop-
pers,! for economic reasons as much
as anything, are usually sent to
areas where there ¥s good reason to
suspect that marijuana is being
cultivated and there is good expec-
tatijon that the search will be suc-
cessful ,"

- The truth of this scenario was con-

firmed by State Police spokesman,
Captain John Lyle, who cited the
deterrent effect of the "sweeps,"
"An important element of crime
prevention," he saijd, "is to in-
crease the fear of detection and
apprehension, A key component is
the use of the medja." He |ikened
the program to the deterrent effect
of unmarked police cars, 1t is not
necessary to actually have the un-
marked cars as long as the public
thinks you have them, The program
has resulted in smaller plots with
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Gary Jhnson

fewer plants, as growers try to
avoid aerial detection from sight-
ings on random searches.

in short, all rural citizens are
being made to think they are being
randomly spied upon jin order to
deter the few indjviduals who are
growing marjjuana,

The Orwe!ltan specter of the police
Joining forces with the Army to
deal with any law enforcement jssue

raises legitimate concerns about
the potential abuse of jndividuail
rights, As the lines between the

military and the police blur, so
blur the |ines that define our
zones of reasonable expectations of
privacy. '

There is a "chilling effect" on
normal human conduct when the popu-
lace fears the omnipresence of the
military, Is - "domest ic wartfare"
the jnevitable price we pay to hin-
der Kentucky's biggest cash crop,
estjmated for 1987 by NORML (the
National Organization for the Re-
form of Marjjuana Laws) to be 1.5
billjon dollars in illegal, untaxed
income?

As with any law enforcement opera-
tion which reljes upon unnamed jn-
formants, Operation Green-Gray is
ripe with potential for abuse, even
without military jinvolvement, In-
formants may invite a fly over of
Innocent people's land for revenge
or to harass a business competitor
in this illegal industry, The pro-
gram has already had its share of




bizarre results. Consider the case
of the Elllott County man who was
arrested in & "sweep," His alleged
pot patch was located over a steep
embankment near his rented trajler
home, He was cited to District
Court simply because he lived on
the property, The case was only
dismissed when the county attorney
voluntarily informed the court that
the man literally had no feet! He
could not possible have traversed
the steep Incline to and from tThe
patch,

As with all marijuana eradication
programs, the role of the criminal
defense counsel should begin early,
usually ¥n District Court, [Issues
of improper search and the implica-

tions of aerial survelllance upon
Fourth Amendment protections should
not be ignored, Vigorous use of
subpoena power and cross examjna-
tion at the preliminary hearing
will provide Iimportant data for
later motions to suppress.

Beware of the pitfalls of an early
plea, Don't bet the farm on an
attractive early offer, because you

may literally be doing so, Federal
confiscation lews are being more
aggressively pursued than ever
before, A plea resulting in no
time in Jail may still result in

the more onerous prospect of loss

of home and !jvel jhood,

Remember, District Judges as well

as Circuit Judges ought Yo be in-
formed that Green-Gray js not a law
enforcement operation, but s a
media event, These "sweeps'" are
staged to create the misperception
of widespread surveillance of the
citizenry, The "war on drugs" may
be a noble cause, but these false
impressions make It a dirty little
war, and we ought to give District
Judges a chance to rule on that,

*

JAMIE P, DAHLBERG

GARY E. JOHNSON :
DPA Rowan/El | jott/Morgan Of fice
P.0, Box 1038

Morehead, Kentucky 40351

(606) 784-6418

NEW STAFF

Carolyn Clark and Henley Mcintosh,
both 1988 graduates of Saimon P,
Chase Schoo!l of Law, Joined our
Somerset Office on 9/16/88 as law
clerks pending bar results.

David Wilijams, Assistant Public
Advocate, a 1975 graduate of the
University of Kentucky School of
Law, Joined our Pikeville office on
10/1/88,

Larry Nickell, Assistant Public Ad-
vocate, a 1982 graduate of Memphis
State School of Law, Jjolined our
Pikeville office on 10/1/88,

Bruce Franciscy, Assistant Public
Advocate, a 1987 graduate of the
University of Toledo School of Law,
Joined the Stanton office on
10/1/88,

TRANSFERS

Danny Rose, Assistant Publlic Advo-
cate, has transferred from the
Morehead office to the Hazard
office effective 10/16/88,

RES IGNAT IONS

Mike Wright
Bob Greene, formerly with our Haz-
ard office, who has been with the
Department since 3/16/87, resigned
on 9/1/88, He 1is now a private

" attorney with Kelsey E. Friend Law

Offices, P,0. Box 512,
KY 41041, (606) 437-4026.

Pikeville,

Mike Wright, formeriy an Assistant
Publ bc Advocate with the DPA Frank-
fort Appellant Branch, resigned
effective 10/1/88 to join the
Attorney General's Consumer Protec-
tion Office,

Danny Martin, formerly the Pike-

ville office investigator, who has
been with the Deparitment since
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McGehee Isaacs
4/16/87,
attend law school,

Mark Posnans Jj
resigned on 8/31/88 to

McGehee |saacs, formerly the Chief
of the Post-Conviction Branch, who
has been with the Department sjnce
2/1/84, resigned on 10/1/88, to
Jjoin Cotumbla Sussex Corporation,

Mark Posnansky, Assistant Public
Advocate with the post-conviction
and  appel late branches, who has
been with the Department since 1977
has tendered his resignation to
become an associate with Morris,
Garlove, Waterman & Johnson, 600
Marjon E, Taylor Bukiding, Louis-
ville, KY 40202, (502) 589-3200,.



6th Circuit Highlights

PRISON DISCIPLINARY COMMITTEE

DECIS1ONS
In Hensley v. Wilson, F.2d _,
17  S.C.R. 13, 15 (6th Cir,

7/12/88), the Sixth Circuilt Court
of Appeals address several issues
arising out of a §1983 clvil rights
action brought by prisoners com-
plaining about the manner in which
prison disciplinary hearings are
conducted, The prisoners' principal
complaint was that their request to
know the substance of the evidence
considered by the disciplinary com-
mittee In support of the charges
against prisoners, and the ldentity
of confldential informants who sup-
plied the evidence, was refused by
the committee,

The Court dealt first with the Is-
sue of whether state corrections
officlals were entitled to quali-
fled immunity. The Court concluded
that the defendants In this case
were entltled to qualified immunlty
because any vlolations they commit-
ted were not of "clearly establish-
ed law.," Thus, the defendants were
immune from claims for damages.

However, the Court did find that
injunctive relief was appropriate,
It held that prison disciplinery
committees are obligated to assess
the rellabiiity of Inmate Inform-
ants upon whose testimony they rely
to deprive inmates of good time
credits, A contemporaneous written
record must be made of the evidence
relled upon, The Court agreed with
the defendants that they should not

be required to make available to
lnmates information that seems, In
the Jjudgment of prison officlals,
1ikely to permit the jdentity of an
inmate Informant fo be Inferred.
However, If, because of efforts to
protect Informant anonymity, the
evldence In support of disclplinary
action supplled to the Inmate falls

- 4o meet the constitutional minlmum

of "some evldence," more detailed
evidence, sufflcient to meet cons-
t+1tutional standards, must be
placed In a nonpublic record for
purposes of revliew If and when the
disciptined Inmate files a federal
court action,

PAROLE BOARD REVIEW

The Sixth Circult reviewed a
federal Inmate's claim that the
Parole Commission should have

apprised him of letters It recelved
concerning his possible parole and
given him an opportunity to respond
in Liberatore v, Story, __ F.2d
___» 17 S.C.R. 16, 15 (6th Cir.
8/23/88). The SIxth Circuit found
that a letter evaluated by the
district court, which contalned
information already avallable to
the jinmate and the Parole Commjs-
sjon, did not entitle the peti-
tioner to a hearing before the
Commission regarding its contents.
However, during the pendency of the
appeal, additional letters to the
Commission from federal agents and
prosecutors surfaced that were not
before the district court, The
Sixth Clrcult remanded the case to
the dlstrict court for a determlna-
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Donna oyce

tion of whether the Commission
erred in faillng to notify the

inmate of the existence of these
additional letters and by failing
to afford him a hearing to respond
to the letters,

INEFFECTIVE ASSISTANCE OF COUNSEL

In Sparks v, Sowders, _ F.2d __ ,
17 S.C.R. 16 (6th Cir, 8/23/88),
the Sixth Circuit held that gross
misadvice concerning parole eligl-
bility can amount to ineffective
asslstance of counsel, Sparks faced
murder ~ first degree robbery
charges in Carter County In 1984,
Three days Into trial, he changed
his plea and was sentenced to 35
years on the murder charge, The
robbery charge was dismissed,
Sparks alleged that hls counsel ad-
vised him that he could recejve a
sentence of life without parole if
convicted of murder, Since Ky, had
no such penalty, he djd not face
such consequences, and wouid have
been eligible for parole even if he
recelved a Ilfe sentence, Sparks
also alleged that had he been given
the correct information concerning
parole, he would not have pled
guilty: but would have continued
with trlal, The Court held that
Sparks claims entitled him to an
evidentiary hearing on his lneffec-
tjve assistance of counsel cilalm,

DONNA L, BOYCE
Assistant Public Advocate
Major Litigation Sectijon
Frankfort, Kentucky 40601
(502) 564-8006



Plain View

Search and Seizure Law and Comment

Question: s It a good police pol-
lcy to break Into a building or
home where the police have probable
cause to belleve that that facility
contalns contraband? Would any of
us doubt the problems with such a
policy? Would any of us fail to be
outraged by police policy which so
obviously lIgnores the core values
of the Fourth Amendment? Can we
imagine that our populace, the
press, or other commentators would
not effectively force back such a

police pollcy?

Desplte the answers to the above,
the Supreme Court of the United
States has cleared the way for just

270 bales of marijuana and note-
books I}sting the customers for the
mar i juana, The maglstrate who
signed the warrant to search the
warehouse was not Informed regard-
ing the jllegal entry of the ware-
house,

in an opinion written by Justice
Scalja, and jolned by Justlice Rehn-
quist, White and Blackmun, the
search based upon the warrant was
found to be legal, The Court re-
lied upon the "Ilndependent source"
doctrine of Silverthorne Lumber

Company v, United States, 251 U.S.

385 (1920), Nix v, Willlams, 467
U.S. 431 (1984) and
Unlted States, 468 U.S, 796 (1984).

such police practices, In Murray
¥, Unlted States, 487 U.S. , 108

S.Ct, 2529, 101 L.Ed,2d 472 (1988),
the last search and selzure
declision of the October 1987 term,
the Court considered the question

of whether M"assuming evidence
obtained pursuant to an
fndependentiy obtained search
warrant, +the portion of such

evidence that had been observed in
plain view at the time of a prior
itlegal entry must be suppressed,"
in this case, police officers had
probable cause to believe that mar-
fjuana was in a particular ware-
house, Rather than obtain a war-
rant, or secure the particular
warehouse, the agents forced their
way into the warehouse at which
time they saw many bales of mari-
Juana In plain view, They there-
upon left the warehouse and came
back elght hours later with a
warrant at which time they selzed

The petitioner in the case had ar-
gued that evidence dlscovered dur-
ing an illegal search, In this case
the mar]juana bales, should be sup-
pressed. "A contrary rule will re-
move all deterrence to and lndeed
positively encourage, unlawful po-
I lce searches," The Court rejected
the petitloner's contentlon, how-
ever, because they saw '"the ]ncen-
tives djfferently," Essentlally,
Justice Scalia says that an officer
who has probable cause and searches
illegally would be risking the ad-
missibility of the evidence by
placing an Increased burden on the
state to prove to the magistrate
that there in fact was an Jlndepen-
dent source,

At the core of this decision s a
feeling by the Court that the ex-
clusionary rule should not be used
to place the police In a worse
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Segura v,

‘'sented,

posjtion than they would have been,
which has often been cited with the
independent source exception,
"[Wlhile the government should not
profit from thjs illegal activity,
nejther should it be placed in
worse position than it otherwise
would have occupled, So long as a
iater, lawful selzure ls generally
independent of an earlier, tainted
one (which may well be diffjcult to
establish where the sejzed goods
are kept in the police's posses-
sion) there is no reason why the
independent source doctrine should
not apply.”

The Court emphasized that the doc-
trine would not have applled if
elther the agents decjded to selze
what they saw, or the Information
seen was relayed to the magistrate
who then reljed upon it in issuing
the warrant, Due to the fact that
evidence had not been produced be-
low regarding these questions, the
Court remanded to the district
court to see if agents would have
sought the warrant without having
entered the warehouse, ! wonder
what the agents will testify to?

There were three justices who dis-
Justice Marshall, Stevens
The dissent was
short but harsh, Justice Marshall
accused the majority of "emascu-
latlingl the Warrant Clause and
underminf ing] the deterrence func-
tlon of the exclusionary rule,”
The majority by thelr reliance upon
the Independent source exception
had created "an affirmative lncen-

and OfConnor,



tive for unconstitutional searches"
according to the dissent,

The dissent focused on the fact
that the agents In this case had
not taken any steps to obtaln a
warrant at the time of the entry of
the warehouse, Indeed, according
to the testimony elicited at the
suppression hearing, the agents had
not even discussed obtaining a war-
rant, Under these ftacts, It was
clear that thls was a conflrmatory
entry where the agents were seeing
whether the evidence that they be-

|leved was In the warehouse was in.

fact there so that they did not
have to waste thelr time in obtain-
ing a warrant,

The dissent saw this case for what
It 1s, the estabiishment of a"util-
1tarian and cynical method for the
police to save time, After this
case, the police, once they have
probable cause, can simply break
into the nlaca and see whether in

fact the evldence s there. If }t
is there, they need to be careful
+o not Inform the magistrate of
what they saw inside the bullding.
1f the evidence is not there, they
can save time and not apply for a
warrant, Admission of evidence In
this case according to the dissent,
nafflrmatively encourages [llegal
searches, The Incentjves for such
I1legal conduct are clear. Obtain-
ing 2 warrant Is inconvenient and
+ime consuming. Even when officers
have probable cause to support a
warrant application, fherefore,
'rhey have an lncentlive tirst to de-
termine whether it is worthwhile to
obtain a warrant ., . . the police
thus know in advance that they have
little fo lose and much to gain by
foregoing the bother of obtaining a
warrant and’ underfak]ng an” illegal
search,"

One -of - the interesting facets of
this case Is trying to squars what
occurred here with the Court's de-

pendence upon warrants in United

States v, Leon, 468 U.S. 897 (1984)

and their emphasis upon the deter-
rent ratjonale fo [llegal police
activity. Here, it appears that by
failing to use the exclusjonary
rule the Court is in fact reward-
ing Itlegal police activity rather
than attempting to deter t. Fur-
ther, the Court has [n effect
connected illegality To the entire
warrant process, One can expect
good poljce practice now to Include
i!legal entry foilowing the procur-
ing of probable cause and preceding
the obtaining of a warrant, One
must wonder how far this Court will
go in twisting good prior 4th
Amendment law to thelr purposes of
facilitating law enforcement prac-
tices,

The Kentucky appelliate courts dur-
ing the last 2 months have issued 3
opinions In the search and selzure
area, all of which unfortunately
are not to be published, In the

,be present. S

gh pal
d the board’s policy requlres the per--
-son- couducting the search to be the same sex as.
-the student and a witness of the same sex must '




first one, Johes V. Commonweal th,
issued  6/30/88, the  Kentucky
Supreme Court reviewed a situation
where the defendant was charged
with raping and kidnapping Tony,
his girifriend. The grand jury
did not Indict the defendant on
those charges, However, the police
heard that property taken from the
home of one Grogan was at Tony's
house, The police who received the
Informant's tip decided to go to
Tony's house ostensibly to obtaln
an affidavit from her saying that
she did not wish to pursue the rape
and kidnapping charges. This was
done despite the fact that the
grand Jury had already failed to
Indlct Jones on those charges,
Once they were there, Tony Invited
the police officers in, While In-
slde the house, the police officers
looked around and recognized [tems
taken from the Grogan home, They
used this Information then to ob-
taln a warrant at which time the
items were seized, The Court ap-
proved of the entry into the home,
saylng that it was done with con-
sent, viewing the question of whe-

ther it was a pretextual enfry as
"irrelevant,”
on July 22nd, 1988, the Court of

Appeals rendered the case of Wood-
ford v, Commonweaith, not to be
published, in this case, Mark
Dowden broke iInto his girlfriend's
house, later leaving on a motforcy-
cle, The police were able to trace
the motorcycle, which was damaged,
to the defendant's farm, They
traced Dowden there and found the
damaged motorcycle at a tenant's
house on Woodford's farm, They
talked to Woodford and recelved
consent for a search of hls house,
Nothing was found, including Dow-
den, However, they proceeded to
search out buildings without Wood-
ford!'s consent at which time con-
traband was found. The trial court
Justified the search as belng con-
ducted pursuant to hot pursuit and

wealth,

e-igent clircumstances, thereby not
requiring a warrant, The Court of
Appeals reversed, however, reject-
Ing the exigent circumstances that
were present and focusing instead
on the sanctity of the home and the
fallure of the Commonwealth to meet
}+s burden justifying a warrantless
home search.

In Gannon and Washburn v. Common-
another Court of Appeals
case this time -decided on August
12th, 1988, the Court reversed a
guilty plea conviction which had
been entered conditionally pursuant
to RCr 8.09. Parenthetically, this
case demonstrates the utlllty of
the conditjonal plea, which was
entered followling an adverse ruling
on a motion to suppress, In tThis
case, an Informant had gone to a
focal sheriff and told him that a
drug deal was golng to occur later
that evenlng, The informant had
pending charges and had never been
used before by the sheriff. The
informant toild the sheriff that he
had purchased drugs at the defen—
dant's home, The sheriff checked
and verified the defendant's ad-
dress given by the informant and
also verifled that the defendant
had prior drug offenses, He ob~-
tained a search warrant based upon
this information, In executing the
search warrant, drugs were sejlzed,

The Court reversed the trial
court!s refusal to suppress the
drugs. The Court was concerned

about the fact that there was no
Indicla of reliability of the in-
formant nor had there been any in-
dication of the basls of the know-
ledge obtained by the informant,
The Court of Appeals in being con-
cerned with indicia reliabliity and
basis of knowledge returned To
Aguilar/Spinel i1, despite the cases
of |llinois v, Gates, 462 U.S. 213
(1984), and Beemer v, Commonwealth,
Ky., 665 S.W.2d 912 (1984}, This
demonsirates that while no longer a
strict two-prong test, that Aguillar

" reasonable expectation of

and Spinelli should contlnue to be
important factors In the probable
cause determination, Interesting-
ly, the Court also rejected United
States v, Leon, 468 U.S. 897 (1984)
saying that the evidence here was
ugo lacking in indicia of probable
cause as to render official belief
in its existence entirely unreason-
able,” an exceptjon to tThe good
faith exceptjon contalned in Leon.

The 6th Circult upheld the prjvacy
rights of public employees in two
cases promuigated during the last
few months, in  two decisions
penned by Kentucky native Boyce
Martin, the Court held that manda-
tory drug testing of both fire-
fighters and police officers was a
violatlon of those employees' 4th
Amendment rights. Lovvorn v, City
of Chattanooga, 846 F.2d 1539 (6th
Cir. 1988), and Penny v, Kennedy,

846 F.2d 1563 (6th Cir, 1988). The
Court stated that "the act of
urinating is one of the most
private of all activitlies.,"” Thus,

socjety Is prepared fo recognize a
privacy
In this particular act, The Cour?
rejected the argument of the
government that "solely because a
given employment industry is
heavily regulated, such as alr
traffic control or horse raclng,
that it follows that mandatory url-
nalysis may be condoned " in the
absence of individuallzed suspi-
cion," Lovvorn v, City of Chatta-
nooga, supra. in the Penny casse,
the Court stated that there was a
ncontlnuum of employment categor ies
that is defined by both the degree
of suspicion fthat a drug probiem
exists and by the potential harm to
soclety of an Impalred employee
operating in that employment sec-
tor," Both opinjons can be used
then to state that In this Circuif
without Individualized suspicion or
without the existence of a drug
problem in a particular employment
category, mandatory drug testing of




all employees simply will not be
allowed, It should be noted that
in dolng so, the 6th Clrcuit has
gone contra to the 3rd Circult
which recently held that policemen
may be the subject of mandatory
drug testing. Pollcemen's Bene-
lovent Associatlion of New Jersey v,
Washington Township, 43 Cr.L, 2245

(3rd Cir, 6/21/88).

The Short View

United States v, Dass, 849 F,2d 414
(9th Cir, 1988), Pollice officers
in Hawalt were exposing packages to
a pollice dog snitf In order to con-
trol mailing of marijuana, there-
after seizing the packages and
obtaining a warrant to search,
Here, the warrants were obtained 7
to 23 days following the selzure,
which was too long according to the
9th Circult, United States v, Van
Leeuwen, 397 U,S. 249 (1970) set an
outer limit of 29 hours for the
issuance of a warrant followlng the
" selzure of a package;

Servis v, Commonwealth, va, Ct,
App., 43 Cr.L, 2271 (7/15/88), Just
how far can Terry be extended by a
creative appellate court desirous
of affirming a convliction? The
Virginla Court of Appeals shows us
in this case, Here, the police re-
celved a call that a burglar might
have broken iInto Room 315, Upon
golng to the room, the police found
the defendant, who appeared "“ner-
vous'" when he opened the door, He
refused entry to the police, The
police called a prosecutor regard-
Ir{g a warrant, who wisely sald
there was "no way" a warrant could
be 1issued under those circum=-
stances, The police went back to
the room, After talking with the
police, the defendant then went
back into the room, Despite the
fact that there was no evldence of
the defendant being armed or dan-

gerous, the police entered the
room, finding bakling soda and alum-
inum foll in the room, which lead
to an arrest for possesslon of drug
paraphenal ia, The arrest then led
to an Inventory of the defendant'!s
car which turned up marljuana and
cocalne, In a terrible declsion,
the Court justified the entry of
the room by the Terry justification
of protecting the officer's safety.
The subsequent arrest and inventory
of the car were likewlse Justifled
by general exceptions to the war-
rant requirement, This all followed
from a patently illegal entry Into
the defendant!'s motel room;

United States v. Sylvester, 848

F.2d 520  (5th Cir. 1988), A
hunting box cannot be opened with-
out a warrant, Such a box, often
used to carry hunting paraphenalla,
does not inherentiy reveal its con-
tents In such a way that the car-
Eler has no expectatjon of privacy
in The box;

Anderson v, State, Fla. Ct. App.,
43 Cr.L, 2327 (7/8/88), Offlcers
stopped the defendant's Winnebago
for trafflc vlolations, While
talking to the defendant, a "short
straw" was seen, leading to an
arrest for possession of paraphe-

nal ta, A search of the vehicle
revealed cocalne and weapons, The
Court reversed the conviction,

holding that the existence of a
short straw, which s slmilar to
that used in fruilt punch boxes, did
not establish probable cause, and
t+he arrest and search of the car
were illegal,

ERNIE LEWIS

Assistant Public Advocate
DPA/Madison/Jackson County Offlce
Richmond, Kentucky 40475

(606) 623-8413
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Ernle Lewis had an article enti-
tled, "Searches of Probatjoners and
parolees After Griffin v, Wiscon~

sin," publlshed in Search and Sei-

zure Law Report (14 ¥4, may, 1988),




Trial Tips

For the Criminal Defense Attorney

HOW DRUGS AFFECT CRIME:
A BRIEF PRIMER

Not all criminals take drugs, and
not all drug abusers commit crimes,
but street crime and dope go toge-
ther like needles and syringes.,

The belief that heroin addicts need
more money than they can come by
honestly to support their drug hab-
its - and that this leads to crime
- is a well-worn theme in televi-
sion and other crime fiction,

But the relationships between vari-
ous drugs and varlous crimes Iis
subtle, complex and not as predict-
able as many of us believe, says a
veteran professional observer of
this nation's drug abuse explosion
over the last two decades,

Dr. Eljorn Don Nelson ts a profes-
sor of pharmacology at University
of Clncinnati College of Medicine,
He once worked at San Francisco's
Haight-Ashbury Free Clinic, and he
currently edits the Free Clinic's
publication, "Jjournal of Psychoac-
tive Drugs."” Dr, Nelson has testi-
fied in drug-related trjals - most
recently the murder trjal of Paul
Kordenbrock and Michael Kruse in
Boone County Circuit Court, A maln
point to keep in mind about drugs
and crime, Neison says, Is that re-
search has shown drugs do not cause
crime, However, there are many
ways In which drugs are associated
with crime,

Here, based on Nelson's experience
and research, Is a primer on kinds
of drugs and their relationship to
the world of crime:

STIMULANTS

Among the drugs that are most
heavily associated with crime are
amphetamines - speed, This also Is
true of the cousins of these drugs
- over-the-counter dlet pills that
contain a form of speed, Such pills
are readily available in northern
Kentucky,

Amphetamines bring a feeling of
being superhuman, super-smart, In
heavy doses, fhoUgh, they bring
paranola and violence, The same is
true of cocaine, "|f you can
afford enough cocaine, you get to
the same place - paranoid psycho-
sis," Nelson said,

It's the psychosis that leads to
violence, Nelson cited the cases
of "a 65-year-old woman who drew a

gun out of a pollceman’s holster
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because she took PPA,

and shot a hole through the floor
a form of
speed. "It's in all of these over-
the-counter diet medlcines, It's 2
good decongestant but has stimulant
properties as a side effect,”

Stimulants, along with narcotics,
are the drugs people demand when
they rob drug stores. Because of
drug sfore robberies, including a
recent Cincinnati robbery in which
a pharmacist was murdered, some
pharmacists have proposed tThat
drugs be dispensed only In hospi-
tals, where securlty is greater.

NARCOTICS

Narcotics are much discussed but
little~understood, For example,
most people believe a person be-
comes addjcted to heroin as soon as
he uses it for the flrst time, Not
so, "Only 1 in 10 people who shoot
heroin becomes addicted," Nelson
sajd, "The mythology has been if
we dry up the quantity of heroin,
there will be fewer street crimes,
But a University of Maryland study
showed people will commit more
crimes when the quantity of heroin
goes down,"

Common narcotics are heroln, mor-
phine, methadone, demerol, codeine,
With the exception of heroln, they
are used legltimately as paijn-
killers,

short-term effects of narcotics put
people "on the nod," give a eupho-
ric feeling, can cause dizziness,



vomiting and constipation, Tole-
rance to narcotics can builld rapid-
ly, leaving the wuser addicted,
Physical withdrawal symptoms in-
clude nausea, goose-flesh, muscle
cramps and sweating, Addiction to
narcotics can be so severe, and the
alternative to continued use -
withdrawal - so bleak a prospect,
that stealing and killing are not
infrequent means used to get the
drugs, or money to buy tThem,

DELIRIANTS

include bel ladonna,
jimson weed and PCP, popularly
known as angel dust, These drugs
cause confusion, agitation and
decreased attention span, and they
dull the senses,

Delliriants

When somebody takes a such a drug -
as Is the case to some degree with
atl drugs - the effect is more than
biologlcat, It also is soclal and
psychological, The social has to
do with friends; the psychological
with attlitudes, In “other words,
the things a person has on his mind
when taking a drug, and the things
another person may suggest have
great bearing on what the drug-
taker's behavior will be under the
infiuence of the drug.

HALLUC INOGENS

Lysergic acid (LSD), mescaline and
“maglc" mushrooms are all hattucin-

ogenjc drugs, They distort the
senses, cause Time-space dlsorien-
tation, increased suggestibility
and, of course, hallucinations.

To show how such drugs and behavior
relate, Nelson speaks of the halves
of the brain, Scientists have
shown that the brain has two sides,
and they are both there for a pur-
pose, Nelson sald, The left side
handles linear, logical, verbal
types of thinking, The right invol-
ves of non-linear, spiritual, mys-
tical kinds of experience, "With

* hallucinogens, we were seeing the

unleashing of the
Nelson sald,

right - side,"

Nelson -sald he believes it s
probably rare for people to commit

* violent crimes under the influence

of hallucinogens, "because they are
too spaced out." ’

SEDAT | VE=HYPNOTICS

The nuts-and-bolts part of tThe
brain, the part that was all man
had when he was less involved, is
still working, responsible for
heartbeat, respiration, and so on,
Much of the higher functions of the
more sophisticated part of the
brain have to do with Inhjbiting
the actions of what Neison callis
the "old reptile brain" might order
the body to carry out. "There are
nerve cells that get up in the
morning to keep the rest from doing
things," Nelson said,

When drugs |llke tThe sedative-
hypnotics are put in the body, they
go to work rjight away on the brain
functions that do this inhiblting
work, For addicts, the drug ls
killing them, It's Ilke they're
riding on the wings of a supersonic
fransport with no heimet,

One of the most popular sedatives

today Is Quaalude, and it is avajl-
able from two sources: pharmaceut-
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ical maenufacturers and the street.
The difference is Iimportant, A
number of things happen when you
take methaqualone and alcohol,
There is, first, a solvent effect,
The amount of the total depressant
in the brain Is rising faster,
peaking faster and is more intense.
it's partially correct to say the
effect Is |ike alcohol, But it
does some other things alcohol does
not do, For example, it gives a
floating , Tingling feeling - a
feeling of detachment,
nation of drugs is assocliated with
violence to self and others,

ALCOHOL

Soclety generally belleves that all

drug users are heroin addicts,
Nelson said, "They commit crimes
to get thejr heroln - everybody

knows that," but about 10 percent
of the population is addicted to
alcohol, and it illustrates what
Nelson calls "the naive idea that
people take what They take because
they. want to," Not so, Nelson
believes, "For the non-alcoholic,
the question of if and when To
drink |s a reasoned matter, But if
I'm an alcoholic, jt's the most
important thing in life,”

There is an important assocjatijon
between alcoho! and crime,

The number of .people Involved in
crimes who have alcohol in their
biood is statistically higher than
the number of people in the general
population who have alcohol in
t+heir blood, Nelson sajd.

MAR1 JUANA

There is little evidence to relate
marijuana to crimes other than
violatjon of laws against marij-
uana, Nelson sald, "People who
smoke pot probably are less |lkely
to commit crimes than people who

This combi-



don't smoke pot, because of lethar-
gy," Neison said.

But +that doesn't mean the drug
shouldn't be a cause for concern,
Nelson sald, "Ten percent of high

school senlors are smoking pot
every day, This Is a grave mis-
+ake, When a student 1s drugged

out, he can't learn to interact, lIs
not growing as a person," Youth Is
the time humans learn to soclallze,
to get along with other people,
Young people golng through this
formative perlod habltually stoned,
Nelison said, are less like to learn
the subtleties of how to live In
soclety and far less llkely to
respect the laws that are supposed
to bind that soclety,

DO DRUGS ALTER RESPONSIBILITY?
TWO VIEWPOINTS

1# a criminal is dlagnosed as an
alcohollic or drug addict, was he
responsible at the time he comm{t-
ted his crime?

Should a criminal be treated dif-
terently 1f his crime was committed
under the influence of drugs?

These and other questions of tegal
and humane aspects of the drugs-
and-crime circle have come to be
asked more frequently as both drug
abuse and crime have continued to
On one side of the argu-

escalate,

drug abuser may be
addicted, and therefore may have
significantly less control over
behavior. He may have developed
psychosls - serlous mental disor-
der., on the other side, if The
criminal 1s not responsible, then
who is? After all, somebody chose
to break In the house, steal the
TV, shoot the resident,

ment, 2

Both arguments were presented ln
this summer's Boone County Circult
Court murder trlal of Paul Korden-
brock and Michael Kruse, as they
have been In hundreds of trials
here and elsewhere, Two experts
testifled at that trial, on oppos-
ing sides, about drugs and their
effects on behavior, were Dr.
Eljorn Don Nelson, a pharmacology
professor, and Dr. Fioyd Poore, a
famlly physiclan,

Here Is what they had fo say during
and after the trial.

CONSIDER THE REALITIES

Dr. Eljorn Don Nelson discusses the
question of responsibility by
tocusing on the actions of drugs on
the brain., He does not say that a
drug abusing criminal jsn't respon-
sible for crime, Neison malntains
that a black-and-white view of the
issue - from elther side - lgnores
chemical, soclal and psychological
realities of what happens when
human belngs take drugs. "The
brajn is Ilke a computer functjon-
ing In & number of d}lfferent modes,
and when you take a drug, it puts
you in a different mode," Nelson
sald, "The term 'levels of consci-
ousness' refers to These modes,"

problem with drugs
nresponsible
A contradjc-
because

A major legal
and crime 1Is one of
drug use," he sald.
tlon exists here, though,
the concept of responsible drug use
wialls apart when you start talking
about drugs and crime." when you

—25—

take a drug, although you may have
teft the launching pad with tThe
best of iInfentions, in orbit your
brain is functloning ln a different
mode, And Nelson sald people who
conmit crimes often have been
living in that different mode for
years,

He Illustrates with the actilon of
pcP (phencyclidine) on behavior.
Although PCP may have an unearned
reputatijon as an agent of violence,
it remalns true that the drug is
assocjated with bizarre re-ordering
of consclousness, sometimes associ-
ated with violent crime, "peP
makes people go crazy, and ls asso-
ciated with murder and suicide,
psychosjs," Nelson sald,

"people who take the drug voluntar-
ily and believe they are back in
Vietnam or on the Planet of the
Apes, or that a bomb has been
dropped and they're fighting the
Russlans, can kill famjly or neigh-
bors,"

Dependjng on what geographic state
a person Is In when he commits @
crime after taking drugs, the law
may or may not hold him responsi-

ble, "Many of the people who are
committing crimes on drugs are
living on drugs," Nelson said.

"The average person sees a person
who takes a drug over here, and
commlts a crime other there, and
says: 'Well, the S$,0.8B. shouldn'?t
have taken the drug over here!,"
Nelson said, "He has a vague jdea
of alcohol, but no In-depth appre-
clation for people who get up every

‘morning and begin eating pills and

smoking pot.

"The other approach is, in state of
consclousness A, when they took the
drug, and in state of consclousness
B, when they committed the crime,
there should be some difference In
respons ibjlity."



A major problem in understanding
the issue 1Is the matter of addic-
t+lon. Alcoholic behavior provides
an example of how addiction comes
into play,

Some alcoholics must drink a fifth
of liquor a day Just to maintain
the level at which they function,
go @about their daily routines,
Nelson said, |If they drink fess,
they begin to feel symptoms of
withdrawal: trembiing, anxiety,
heavy perspiring, If they drink
more than a flfth, they may become
drunk,

Three levels of intoxication are
associated with drug dependency:
maintenance, withdrawal, and intox-
ication greater than the mainte-
nance level,

"The reality 1Is, people commlt
crimes in all three of these
states," Nelson said,

Nelson said he belleves It |is
overs implifying the issue of crimi-
nal responsibility to say one view
on drugs Is right and the other one
is wrong, "It's a political is-
sue," he said,

ONLY CHOICE THAT COUNTS
IS FIRST ONE

Jry Floyd Poore, a physiclan in
family practice In Florence, testi-
fled for the prosecution In the
{ordenbrock-Kruse trial,

Jr, Poore belleves it does not
natter what drug-induced state a
person. is in when he commits crime.
The person should not be consider-
sd, In court, less responsible
because he was under the influence
>f drugs.

)r. Poore reasons this way: Ult}-
nately, each person is responsible
for his own actions, And while
there Is a point of drug abuse past

which a person loses conscious con-
trol over his actions, that point
is impossible to determine, because
differences in physlcal make-up de-
termine what effect a dose of a
glven drug wilt have,

Poore tells of men he has known -
men who are not criminais - who can
perform difflcult tasks at such
dangerous work as climbing high
uttlity poles, while taklng huge
daily doses of barbliturates -
sleeping pills, He cltes this as
proof that a person can -behave
responsibly, fully In control of
himself, while even heavily under
the influence of drugs.

Of criminals who take drugs, Poore
sajd:  "They know what they're
dolng,  because they bulld such a
tolerance,” People who commit
crimes whlile high are '"psychopa-
thic," Poore said, "A psychopath,
according to Dr, Poore, displays
with his behavior an attitude of:
| want what | want when | want it,
and | don't care what | do or who |
hurt to get it, and when | get
caught 1'1]1 say I'm so sorry, |
should have known better,"

These criminals do not learn from
their experlences, he said,

He agrees that there is a point
past which a drug addict no longer
has control over behavior, But, he
asked, "Where s that pointi"

Poore's view has a great deal of
support in legal circles, Kenton
County District Judge Chas Braanen,
for Instance, said, "The public is
largely convinced that drugs commit
crimes," But that's not so, Bran-
nen sald, In Kentucky law, drunk-
enness ls not a defense to a crime,
On the Jjdea of drug abuse being a
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defense, Brannen said: " just
think that's basically an excuse."

WILLIAM WEATHERS

Kentucky Post Staff Writer
Reprinted by Permission of the
Kentucky Post from a August 4, 1981
article

The drug chart that appears on the
next page is reprinted with permis-
sion of the Cincinnath Drug and
Poison Information Center
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DRUGS OF ABUSE AND SOME OF THEIR EFFECTS
INFORMATION FROM THE CINCINNATI DRUG & POISON INFORMATION CENTER

TYPE OF DRUG

EXAMPLES AND COMMENTS

USUAL FORMS FOUND

POTENTIAL FOR EXCESSIVE

USE TO LEAD TO PHYSICAL

(Ph) AND PSYCHOLOGICAL
(Ps) DEPENDENCE

COMMON EFFECTS AT PEAK
OF DRUG RESPONSE

POSSIBLE IN OVERDOSES

Depressants

Alcohol, barbiturates, Placidyl, Dor-.

iden, Valium, Xanax and many others.
Any drug used to calm or sedate
could be in this category and may be
calfled downers.

Alcoholic beverages and legitimate
looking tablets and capsules.”

High for both Ph & Ps, varies some-
what among drugs. Ph withdrawal
effects can be life threatening.

inebriation, impaired speech & judge-
ment, confusion, sleepiness.

death from depression of breathing &
from dangerous behavior under
influence.

Stimulants

Amphetamines and most related diet
drugs, amphetamine look alikes (con-
tain calfeine and other legal stim-
ulants), cocaine {crystalline) and pro-
cessed (freebase, crack) and catfeine.

Legitimate looking tablets and cap-
sules,* crystals, powders (usually
white)

Ph low to moderate, Ps high; severe
depression can occur on withdrawal
and has led to suicide (except caf-
feine which can cause moderate
depression and headaches upon with-
drawal).

jitteriness, jolly or high feeling, talkative-
ness; may become irritable, fearful
(paranoid), and aggressive.

hallucinations, increased blood pres-
sure, death from heart rhythm defects
and/or convulsions.

Narcotics
Oploids

Heroin, morphine, Demerol, Dilaudid,
codeine, Methadone, opium, Talwin,
T's & B’s (Talwin & an antihistamine),
Stadol; most all drugs prescribed for
severe pain.

Legitimate looking tablets and cap-
sules; powders (white, brown or
gray), and injectablse liquids.

High for both Ph & Ps; varies some-
what between drugs. Ph withdrawal
effects very uncomfortable but rarely
life threatening.

initially may vomit, thenbecome very
calm ("on the nod") and euphoric.

death trom depression of breathing
and severe & unique toxic effects
from contaminants (e.g. Parkinson-
ism from MPTP impurity).

Hallucinogens

LSD (acid, window-pane, blotter,
micro-dot, blue stars), mescaline,
psylocybin, MDMA, etc. These drugs
can alter perceptions of reality.

Tablets, capsules, liquid or impreg-
nated on blotters, stamps, pieces of
clear gelatin, or other items.

No Ph; extent of Ps unknown, prob-
ably low.

incoordination, hallucinations, chan-
ges in space & time perception, may
make irrational verbal statements &
movements.

severe toxic effects unlikely; death
can occur from dangerous behavior
while under influence (e.g. driving).

Delirients

Phencyclidine (PCP, THC, angel
dust) and any drug with actions like
belladonna (such as Jimson Weed).
Produce haflucinations & delirium at
doses causing significant toxic
effects.

Tablets, capsules, powder, seeds;
may be in other drugs.

Low for Ph (gastro-intestinal & muscle
symptoms are reported); moderate to
high for Ps.

blank stare, confusion, disturbed
speech, agitation, hostile behavior,
gross incoordination, floating sen-
sation.

death from heart & breathing system
effects or dangerous behavior, con-
vulsions, increased blood pressure.

Inhalants:
A. Gasoline &
Solvents

almost any vaporous liquid or aerosol
may be inhaled for a temporary high.

certain glues, typing correction
liquids, spot removers & other
solvents.

Ph & Ps varies greatly with agent &
patterns of use.

inebriation, impairment of judge-
ment & coordination, delirium.

sudden sniffing death possible with
overdose.

B. Nitrous
Oxide

laughing gas, whippets intended for
use in charging whipped cream
canisters.

nitrous oxide is usually found in small
metal containers.

Ph unlikely & Ps varies greatly with
patterns of use, buthas beenreported.

laughing episodes & euphoria.

death from oxygen deprivation.

C. Amyl or
Butyl
Nitrite

Rush, poppers, amyl, etc.

The nitrites are very strong smelling
solutions generally in small brown
bottles.

Ps occurs; Ph questionable.

sudden lowering, then rising of blood
pressure & heart rate, suffocating
sensation, flushed prickly heat feel-
ing.

less than % ounce has caused death
when accidentally or intentionally
swallowed. Death from cardiovas-
cular collapse, blood disorders &
convulsions.

Marihuana

Sinsemilla, grass, reefer, pot, Thai
sticks; concentrated forms include
hashish and hash oil.

generally as dark green or brown
small plant particles; often in plastic
bags or as cigarettes, black or brown
cakes or concentrated oily liquid.

Ph low (reported symptoms vary); Ps
low for most users, moderate to high
for a few. Some cases of significant
Ps occur.

mild stimulation & giddiness followed
by relaxed euphoric feeling, red eyes,
interference with thinking, judgment
& recent memory.

severe immediate toxic eflects un-
likely; death can occur from danger-
ous behavior while under influence
(e.g., driving).

Cigareltes &
Tobacco
Products

cigarettes, cigars, & other smoking
preparations. Snuff, chewing tobacco.

brand name & generic cigarettes,
dried & chopped leaves & “plugs.”

Ph moderate, Ps high. Withdrawal
syndrome:. nervousness, confusion,
agitation, drug seeking behavior.

dizziness, nausea, increased heart
rate, peripheral vasoconstriction.

not typical with usual use. Accidental
ingestion by young children can be
medical emergency.

“Fake “look-alikes" exist for some drugs in this category. No one can be absolutely certain of the content or quality of any street drug without analysis.

SUPPORT FOR THE DEVELOPMENT OF THIS TABLE PROVIDED BY THE HAMILTON COUNTY COMMUNITY MENTAL HEALTH BOARD.

Copyright 1988 Cincinnati Drug & Poison Information Center.



KRS CHAPTER 218A DRUG CHART

The drug chart that follows is

an attempt to simplify the penalty
provisions of KRS Chapter 218A,

a most awkward drug statute.

This drug chart is not designed to replace the statute, but to act
as a quick-reference research tool. In this regard, each
statutory penalty provision has been inserted at the bottom of the
section labelled ”Conduct.”

only those provisions that dealt with sanctions have been
included.
CONDUCT ! SCHEDULE ? IMPRISONMENT ’ FINE
! [ ’
Traffics or transfers ‘I or II ! 5-10 years ’$ 5,000-$10,00

KRS 218A.990(1)

’[narcotic or
rincluded in
KRS 218A.070

(1) ()]

’ o

710-20 years*

-~

7$10,000-$20,00
r

Traffics

KRS 218A.990(2) (a)

’

71 or 1I [non-

’narcotics; not
’included in

'KRS 218A.070
#(1) (d); not

‘marijuana; not
- /LSD; not PCP)
’

’
’
14
’
’
2,

1-5 years
/5-10 years*

’
’
r
’
’
’
r

$ 3,000-55,000
$ 5,000-$10,00

14
r
’
.
1
’
’
’

Manufactures, sells
or possesses with
intent to sell

KRS 218A.990(2) (b)

5-10 years
10-20 years*

’$ 5,000-$10,00
£$10,000-$20,00
’

4
’

Traffics

Transfers

KRS 218A.990(3)

e S

’ ——
T

’LSD, PCP
’

,

’

r.

IV or V
’

’
’

r1, II, IIX

‘! {non-nar-
scotics; not
rincluded in
f¥RS 218A.070
(1) (d); not
‘marijuana])

’

’
I
’
’
’
’
’
[
’
’
7
,
’
’

‘Up to 12
‘mos. -~ jail
’1-5 years*
’

r)

Up to $500

’

7§3,000-$5,000%
’

Manufactures, sells
or possesses with
intent to sell

a. less than 8 oz.

b. 8 oz. or more but
less than 5 lbs.

c. 5 lbs. or more

d. hashish

KRS 218A.990(4) (a)-(4)

MARIJUANA

[ T Y

'MARIJUANA
’

’

‘MARIJUANA
[

‘HASHISH
’[Any amount]
’

,

T N T T T B I

’

'Up to 12
‘mos. - jail
’

’1-5 years*
’
’1-5 years
’

[

’5-~10 years
1

’1-5 years
’

’
’

’
’
’
’
r
’
,
14
’
,
’
’
7
’
,

Up to $500
?
,
’$3,000-$5,000%
’
r
’
’
’

$5,000-$10,000

Sells or transfers
{D18 or over - V
under 18]

KRS 218A.990(5)

7

'MARIJUANA
‘(Any amount]
’

’
’

’

’1-5 years
’5-10 years*
’

r
r

Plants, cultivates,
or harvests for
purposes of sale

KRS 218A.990(6) (2)

7

'MARIJUANA
’

’
’
’

,

’1-5 years
,

’
’
’

$3,000~-$5,000

r
’
’
4
2
’
!
,
’
’
7
’
’
’
’
IS
’
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CONDUCT

! SCHEDULE

’ FINE

Possession

KRS 218A.990(7)

[

‘I or II
’[narcotic or
’included in
/KRS 218A.070
:(1)(d)]

’

’ IMPRISONMENT
’

’1-5 years
’5-10 years¥*
r

’

’$3,000-$5,000
745,000-$10,000
14

Possession

?

‘I, II, or III
/[non-nar-
‘cotics; not
*included in
‘KRS 218A.070
(1) (d): not

'‘marijuana; not

DRI Y

'Up to 12
‘mos. - jail+
1

’

’

’

’Same for sub-

LY I Y

'Up to $500
’

- nnaN

’Same for subse

'LSD; not PCP] ’‘sequent ‘quent offense
! ‘offense ’
4 4 ’
IV oxr V ’ ’
’ L4 4
KRS 218a.990(8) (9) d 4 '
’, ’

Possession for own use; ’‘MARIJUANA ‘Up to 90 'Up to $250

Transfers less than 8 ’ ‘days - jail+ ’
oz. ’ ! ‘
’ ’ ’
KRS 218A.990(9) 4 ’ ’
’ ’ ’

Possession for own use ‘I ’1-5 years ’$3,000-$5,000

/1SD, PCP ’5-10 years* §5,000-$10,000
’ ’ 4
KRS 218A.990(10) g ’ ’
’ ’ [

KRS 218A.140(3-5) ‘I, II, or III ‘1-5 years ’$ 3,000-$5,000
violation [False ’ ! ’
prescriptions, etc.) ! ’ ’
’ ’ ’
KRS 218A.990(11) d d d
’ ’ [

KRS 218A.140(3-5) ‘IV or V 71-3 years ’$ 1,000-$3,000
violation [False ’ ’ ’
prescriptions, etec.] ! ’ ’
? ’ ’
KRS .218A.990(12) d d d
’ 1, ’

KRS 218A.140(6) ’ ‘Up to 90 'Up to $500

violation [Adver- ! ’days - jail ’
tising]; Catch All ’ ’ ’
violation ’ ! ’
’ , ’
KRS 218A.990(13) d d d
’ ’ ’
KRS 218A.350 ! ‘Up to 12 !
violation [Simulation] ’ ‘mos. -~ jail ’
’ ’1~5 years#* ’
14 4 ’
KRS 218A.990(14) ' ' d
I ’ ’
KRS 218A.500(2-4) ' ‘Up to 12 ’
violation ([Parapher- ’ ‘mos. - jail ’
nalia) ’ ’ ’
’ 4 ?
KRS 218A.990(15) " d d
’ I
’ 4 ’

Traffics: ’1, 1, 11I, ‘1~5 years ’$3,000-$5,000
IV, or V ! ’
’ ’ [4
In any building used ! ’If a more ’
primarily for classroom ’ ’severe penalty '/
instruction in a ’ *is set forth ’
school, ‘ ’in Chapter ’
’ 218A, then .
! ‘higher penalty ’
’ ‘shall apply ’
4 1 ,
or ’ ! !
’ 14 4
on any premises located ' ’ ’
within 1,000 yards of '/ ’ ’
any school building ’ ’ ’
used primarily for ’ ’ ’
classroom instruction ’ ’
, 4 ’
14 ’ 4

KRS 218A.990(16)
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CONDUCT ! SCHEDULE 'IMPRISONMENT ’ FINE

'Punished as if
rtrafficked in
‘that con-
‘trolled sub-

‘stance
’

Criminal Conspiracy to
traffic in a controlled
substance

KRS 218A.990(17)

D between 14-17; and
convicted of a viola-
tion of any offense
under Chapter 218A; or
adjudged delingquent for
an act which would be
offense under Chapter
218A

[ T R T I Y

’

‘May recommend
‘revocation of
*license for 1
'year

1

Has motor vehicle or
motorcycle operator’s
license

'May recommend
'revocation of
’license for 2
‘years so long
‘as suggested
‘period of
‘revocation
‘does not ex-
’tend past D’s
718th birthday*
’

----‘s---\ss\-~s-\~s~s--~
-s---\s-~s\s~s-\s-~\s\s-s\~

KBS 218A.991(1) (a-b) !

’

‘May recommend
: 'no license

.. ’‘be issued for
1l year

I

Has no motor vehicle
or motorcycle
operator’s license

'May recommend
‘no license be
’issued for 2
'years so long
‘as suggested
‘period does
‘not extend
‘past D’s 18th
‘birthday#*

s

R T T e I L
F R T T T T T I T T

’

KRS 218A.991(1) (c)

* Denctes Subsequent Offense

+ Denotes Optional Commitment Treatment
D Denotes Defendant

V Denotes Victim

Just because a traveler fisa oo
portion of the drug courler pfo-°
‘flle ‘drawn ‘up by . the ‘federal
‘Drug Enforcement Administra- -
tion doesn't mean agents have a -
rlght to st.op and sea.rch that

“Appeals’ panel Thursday ‘ruled

that a drug enforcement agen
d not have sufficlent cause to
top ‘4 woman at the Greater:
Ctncinnatl International Air-

earch of -the -Los Angeles’ :
‘woman's luggage unecovered ii
three pounds of cocalrie stuﬂ’ed e
nside sneakers :

e The t.hreé-judge appeals pan- .= :

»."el. Thursday unanimously up- -~ The Judges agreed

 held a lower court’s ruling that = ‘Btewart tit the. DEA’S proﬂ
~Joslyn Stewart’s constitutional . but held that these observati
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Capital Sentencing and Race
in Kentucky

In 1986, we began a study of the
capital sentencing process in Ken-
tucky, This analysls was inspired

by an earlier study of the Georgla
death sentencing system by Baldus
and his col leagues, The Baldus re-
search Infroduced statistical proof
demonstrating that the Georgia pro-
cess was administered in a discrim-
inatory fashion, This study reveal-
ed that black killers of white vic-
tims were significantly more likely
to recelve the death penalty, even
when other stgnificant, statutory,
aggravating factors were taken into
account, This evidence was Iniro-
duced in a United States Supreme
Court case, McCleskey v. Kemp, 481
U.S. __, 107 S.Ct. 1756, 95 L.Ed.2d
262 (1987), Writing for the five
justice majority, Justice Powell
assumed the validity of the Baldus
study but considered this evidence
insufficient to demonstrate either
unconstitutional discrimination or
arbitrary and capriclous sentenc-

ing,

Despite McCleskey (which was rend-
ered after our research had begun),
the impact of race upon the capital
sentencing process is still a pro-
found issue., |If the Baldus study Is
replicated in other states, either
further evidence of discrimination
will be uncovered or a state system
free of such problems will be
revealed, Perhaps, a refinement in
the eligiblility cri- teria of
capital sentencing can produce a
more racially equitable result,

This summary focuses upon the first

pubiished work fo emerge from our
Kentucky analysis (Gennaro F. Vito
and Thomas J. Keil, ™"Capital Sen-
tencing #n Kentucky: An Analysis
of the Factors Influencing Decision
Making in the Post-Gregg Period,"

Yo be published In the Journal of

Furman capital

Criminal Law and Criminology, Vol,
79, No, 2, (1988) pp. 301-321)).
Here, we examine whether post-

sentencing in Ken-
tucky Is applied in an arbitrary or
discriminatory manner,

Between December 22, 1976 (the
of fective date of Kentucky's death
penalty statute), and October 1,
1986, there were 864 cases In which
a person was indicted for murder
and convicted and sentenced to pri-
son under a death or lesser sen-
tence, Of these, 557 had at least
one statutory aggravating circum-
stance necessary to make the defen-
dant eligible, and of these com-
plete data was avallable on the 458
cases which were considered jn the
study, These cases resulted in 104
death qualified jurles, and 35
death sentences,

Our initial determination was that
extra-legal factors,
race, impinge upon capital sentenc-
ing in Kentucky, A higher propor-
tlon of black offenders who murder-
ed whites go on to receive a death
qualifled jury (44,7%) than s the
case among other racial combina-
t+ions. None of the 14 white offen-
ders with black victims made it to
the level of a death qualifled
jury. Of the 140 black offenders

particularly
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eljgible for a death qualified
jury, 33.5% had white victims, Of
the 33 blacks tried for a capital
of fense, 63.6% had white victims,
Finally, of the 8 blacks who re-
celved a death sentence, approxi-
mately 87.5% had murdered whites,
Biacks who Kkilled blacks, Ilike
whites who killed blacks, had a
very slight chance of belng sen-
tenced to death; only 12,9% of this
subgroup faced a death qualifled
jury and only 8,3% received a death
sentence,

we then employed a multivariate
analysis technique fo determine the
extent to whijch the overrepresenta-
tjon of blacks who kill whites in
the capital sentencing system [s a
function of their involvement in
objectively more serilous crimes or
the extent to which such a result
{s due to the extra-legal factor of
race, Here, we considered two
stages in the capital sentencing
process: 1) the prosecutorial deci-
sion to seek the death penalty
(DQJURY) and 2) the decision of the
jury to sentence the defendant to
death (LORD), The study considered
the impact of approximately 85 var-
tables concerning the of fender, the
victim, and the characteristics of
the offense, The analysis then
focused on those variables which
were determined to be significant
(through a technique called factor
analysis) in this process: 1) CON-
CUR ~ whether the defendant had
been charged with one or five felo-
nles listed as aggravating circum—
stances in the Kentucky statute, 2)



MDEATH - did the crime Involve
multiple victims, 3) SILENCE - did
the of fender commit the homicide to
keep the victim from testifying
against him, 4) KMAGG - was more
than one aggravating circumstance
present, 5) FEMALE VICTIM, and 6)
BKW - did the case feature a black
killing a white,

The n':ulﬂvarla're technique (logit
regression analysis) consliders the
effect of these variables upon each

jevel of the decision making pro-
cess simuitaneously. In other
words, ls the racial pattern evi+

denced in Kentucky due to the tact
that blacks who kill whlftes do so
in cases which can be considered as
more helnous or serlous? If so,
then variables Ilike MDEATH and
KMAGG will "cancel out"™ the impact
of race In the capital sentencing
process,

However, our resulfs showed that
blacks who kill whites had a higher
probabllity of belng brought before
a death qualified jury, Even
though prosecutors are more |lkely
to seek a death sentence when one
or more Identified predictors of
the serlousness of an offense were
present, the effect of a black de-
fendant killing a white victim was
Independently statistically signi-
ficant and positive, Controlling
for differences in the objective
helnousness of the offense, prose-
cutors are more llkely to seek the
death penalty when a black kills a
white than in other homicide cases,
The Impact of race was not account-
ed for by the other variables in
the model,

Yet, among those defendants who
face a death qualified jury, when
the seriousness of the homicide is
cons |dered, our published analysis
revealed no evidence that blacks
who have white victims, compared to
other killers, were more llkely to
receive a death sentence, Rather

+han reacting to the combjnation of
race of the victim and race of the
defendant in imposing sentence,
Kentucky Juries may react to the
objective helnousness of the mur-
der. Thus race ls a crucial factor
in the first stage of the process
of seeking the death penaity, Once
a person faces a death quat}fled
jury, factors other t+han race pro-
duce the final djsposition,

There Is a postscript to thls stu-

dy. We are still analyzing these
data and when we submitted another
article for publicatjon a reviewer
famliiar with the statistical tech-
nique wrote that we had fajled to
adjust for the probablijty of re-
celving-a death sentence within the
parameters of the model. In other
words, if your case had all or some
of the variables considered (in-
cluding race), what was the prob-
ability of faclng a death qual-ified
jury and receiving a death sen-
tence? This reviewer was appar-
ently convinced that, when such an
ad justment was made, the jmpact of
race would disappear. We made the
adjustment and not only did the
Impact of race and all the other
variables remaln for DQJURY, race
also emoerged at the jury level
(LORD). This refined analysis dem-
onstrates that blacks who Kkill
whites are more |ikely to recejve a
death penalty In Kentucky regard-
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less of the seriousness of the hom-
icide,

From a policy standpoint, what is
the meaning of these findings? Are
Kentucky prosecutors and Jjuries
inherently racist? Can some policy
be developed which can halt discri-
mination in death sentencing? Un-
fortunately, thls study cannot pro-
vide a definite, conclusive answer
to these questions., The study is
based upon a large number of cases
and patterns present in the entire
data set, taken as a whole, it
cannot, for example, demonstrate
raclsm In a single, particular
case, The Impact of race is a sys-
tomic one and for this reason, It
confounds any (and perhaps all)
attempts to restrain it. The study
cannot ident]fy the source of the
discriminatjon but only If It
exists In a certain level (prosecu-
tors or jurles), The findings can-
not outlline a policy to contaln the
discrimination present in the Ken-
tucky capital sentencing process,

We did make one attempt, as sug-
gested by the l|iterature, to intro~
duce a new policy through the in-
troduction of KMAGG., As a resulf
of the Baldus study, It was sug-
gested that, If prosecutors were
only permitted to seek the death
penalty in cases with more Than one
aggravating clrcumstance, the ef-
fect of race would be eliminated,
The Baldus study seems to indlcate
that such a policy would have re-
stricted the impact of race in the
Georgla caplital sentencing system.
However, KMAGG did not prevent BKW
from emerging at both junctures of
the Kentucky capital. sentencing
process. A requirement of two
aggravating circumstances would not
oliminate discrimination Kentucky
capital sentencing., It seems that
race s inextricably bound up with
adminlstration of the death penaity
in Kentucky, even after the safe
guards of Gregg were Introduced,



We will continue our research in
this area and hope to have the
opportunity to share our findings
with you in the future,
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Louisville, Kentucky 40292
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A NEW STUDY OF
RACE AND KENTUCKY!S DEATH PENALTY:
Our History

To understand the death penalty, we
must also understand racism, Al-
though we prefer to avert our eyes
from the ugly history of racial
discrimination and executions, we
cheat ourselves and our community
if we do. Racism is to capital
punishment as deep roots are to the
mighty oak, Despite the hopes of
many well-meaning supporters of
death as punjshment, race continues
to play a deciding role iIn who
"gets It," So it has always been,

For the first 250 years of our
national experience black persons,
as the Chief Justice confessed In
the Dred Scott case, were "regarded
as being of an inferior order,,.
altogether unfit to associate with
the white race...so far linferlor,
that they had no rights.,.." This
devastating reality was woven nto
the fabric, not only of our cul-
ture, but of our criminal law, Most
Southern States, including Kentuc-
ky, promulgated "slave codes™ which
prescr ibed different criminal pen-

KEVIN MCNALLY

alties depending on the race of the
defendant and the victim,

The rape of a white woman, for ex-
ample, was punishable by as little
as ‘two years if the raplst was
white and mandatory execution If
the accused was black, Even more
important than the defendant's race
was the race of the victim, Crimes
committed against Dblacks were
treated as minor matters, The death
penalty was exclusively reserved
$or killing white folks,

The use of the death penaity as a
political tool of socjal control is
most readily seen by comparing use
of capital punlshment in court with
racial violence outside, After the
gEmancipation Proclamation and the
13th Amendment purported to end
courtroom subordination of blacks,
matters were often dealt with on
the street, Professor Leon Litwack
listed "outrages" committed against
black by whites in a few Kentucky
counties in the first year after
freedom: "23 jnhuman beatings...4
shootings...2 robbing and shoot-
Ing...3 robberies,..5 men shot and
killed...2 shot and wounded...4
beaten to death,,,1 beaten and
roasted,..3 women sexually assault-
ed...4 women beaten,,.2 women
whipped,...etc."
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After +the Civil war, Southern
states transformed "slave codes"
into "Black Codes", frying to keep
the traditional difference in pun-
Ishment. Lawlessness 1ln and outside
the courtroom led fo the Civil
Rights Act of 1866 and, ultimately,
to the 14th Amendment, Although
Kentucky's legislature was forced
to repeal openly raclst laws, such
as the statute "excludling from jury
service persons of the Negro race,"
blatant discrimination contlnued in
Kentucky courts., This was accomp-
| ished in a number of ways. Princl-
ple among them was the acquiescence
of the Kentucky Supreme Court In
varlous actjons of the Leglislature,
which passed a law, for example,
prohibiting appeals from certain
types of Jury dlscrimination com-
plaints, "We are without jurisdic-

tion," the Court would lamely
state,
Second, prosecutors, jurles and

trial judges were 'bound to notice
the Intrinslc difference between...
whites and blacks,..." As they did,
a new de facto discrimination in
the application of state criminal
statutes took hold, Prosecutors
treated white victim cases djffer-
ently than black victim crimes,
Jurles gave harsher punishments to
crimes against thelr own race., No-
where was the disparity more stark

+han in the punishment of sex
crimes Involving white women, For
example, Wolfgang and Riedel exa-

mined over 3,000 rape convictjons
in 230 countjes in 11 Southern
states over a 20 year perjod, They
discovered that blacks who raped
whites were 18 times more llkely to
be executed than any other racial
combjnation,

KEVIN MCNALLY
Attorney at Law

P.0., Box 4127
Frankfort, KY 40604
(502) 227-2853



Corrections: Populations
and Trends

The responsibilities of the Correc-
+ions Cabinet are public safety,
the humane and Jjust treatment of
convicted felons and their rehabil-
jtation, To that end the Cabinet
has a great interest in projections
of population growth, the type of
inmate entering our institutions
and the cost of holding that in-
mate,

PROJECTED CORRECTIONS' POPULATIONS .

Using computerized projection tech-
niques, the total felon population
at the end of FY 89 (July 1, 1988 -
June 30, 1989) will be 7,707 and
will grow to 12,306 by the end of
fiscal year 1997, Using currently
author ized beds, the Cabinet will
have 1018 1inmates backed up in
jatls by the end of this fiscal
year and approxijmately 3,200 by the
end of 1997 assuming no new capa-
city initiatives are developed (Fi-
gures 1 and 2), This includes ex-
panding the new Morgan County
facility to 1000 beds, the recent
conversion of some minimum secur ity
beds to medium security, and the
addition of more communjity service
beds,

CURRENT CORRECTIONS POPULATION

in January of this year there were
5,518 inmates in state and private
institutions, 1,267 in controlled
tntake, 850 In ISP (intens}ve
Supervis ton Program), 895 In ASP
(Advanced Supervision Program) and

Bill Clark

xControlled intake

FIGURE 1

LONG-TERM PROJECTIONS OF INMATE POPULATION/CAPACITY

H H H H Total ' ' H
H it Total ! Total ! Community ! ! Balance in !
! Year ! _Felon ! Institution ! Bed H i Controlled !
EML.L’Q&L i Capacity ! Capacity ! Total : Inteske :
¢t FY 88 ., {_-7,168 ! 5,022 ! 628 ! 5,650 ! 1,508
t FY 89 | 7,707 : 5,414 ! 1,048 i 6,462 ! 1,245 |
! FY 90 =% +8,403 ! 6,210 H 1,103 ' 7,313 ¢ 1,090 !
! FY 91 ! 8,713 ! 7,500 H 1,103 ! 8,603 ! 110 ¢
t FY 92 ! 9,325 ! 7,500 H 1,103 ‘! 8,603 ! 722 |
¢t FY 83 ! 9,877 ! 8,050 H 1,103 ¢ 9,153 724 !
' FY 94 ! 10,420 ! 8,050 H 1,103 ¢ 9,153 ¢ 1,267 !
t FY 95 : 11,038 ! 8,050 H 1,103 ¢t 9,153 ! 1,885 !
! FY 96 -! 11,614 : 8,050 H 1,103 !t 9,153 ¢ 2,461
! FY 97; }’12,306 H 8,060 H 1,103 i 9,153 ¢ 3,153

includes out-on-bond and out-of-state.

FIGURE 2 KY CORRECTIONS CABINET
3 POPULATION PROJECTIONS
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FY 88 FY 89 FY 90 FY 91 FY 82 FY 83 FY 94 FY 98 FY 98 FY 97
FISCAL YEAR END
a TOTAL POP + INST. CAPACITY ° CONT. INTAKE
2,286 on active parole, With the INCARCERATED INMATES BY CRIME
exception of regular parole, each

of these categories has been grow-
ing over the last four years (Fig-
ure 3), The number on regular pa-
role has decreased due to the num-
ber of individuals placed In the
ISP and ASP programs rather than on
regular parole,
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In January 1988 over one half of
the inmates incarcerated had com=-
mitted violent crimes (violent
crimes include such crimes as rob-
bery, murder, assault, etc,) and 31
percent had committed property
crimes (Figure 4), Property crimes



tnclude such crimes as theft, ar-
son, burglary, bribery, etc, A tot-
al of only 262 inmates were Incar-
cerated for property crimes only,

Of +those Inmates backed wup in
Jatls, 53 percent had committed
property crimes and 23 percent vjo-
tent crimes (Figure 5), The Cor-
rections Cabinet attempts to take
violent long term offenders from
the jails first while short term
tnmates are often allowed to serve
their entire sentence in local
faciiities,

COSTS FOR INCARCERATED INMATES

The cost for housing inmates at all
levels of security in FY 1988 was
$33.81 per day (Figure 6), The
state currently pays Marion Adjust-
ment Center $26.11 a day for keep-
ing minimum security felons., The
state!'s average cost in FY 88 was
$24,80 for minimum security insti-
tut Jons,
) COSTS FOR COMMUNITY CENTER INMATES
The average cost for Inmates in
community centers ranges from
$16.00 to $24,.59 per diem, Commun-
ity Centers are a place for inmates
to go when they are near to serving
the end of their sentences or are
close to being paroled, It gives
‘them a chance to be slowly initiat-
ed back iInto society before they're
released or paroled, The state
currently pays $16,00 per day for
state Inmates backed up in county
Jatls,

COSTS FOR PROBAT ICN/PAROLE

In fiscal year 1986, the average
cost to supervise a person on pro-
bation or parole was $2,39 per day,

RECIDIVISM
A three year study of those inmates

\ released in 1982 shows an overall

7

FIGURE 3

KENTUCKY CORRECTIONS CABINET
POPULATION HISTORY

H { Comm/Res ! ! H ! Regular ! Regular
Date : Institutions ! Centers ! Jails ! ISP ! ASP ! Parole ! Probation
Jen B85 ! 4583 ! 237 f 703 { 71 ---! 3567 ! 5160
Jan B6 ! 4685 H 277 t781 ; 316 ; —— ; 3471 ; 5213
Jan B7 ! 4756 H 520 i 1040 : 747 ; 581 ; 2848 ; 5089
Jan 88 ! 4929 H 589 ¢ 1287 ! 840 :' 893 :' 2324 ; 5288
FIGURE &
TYPE OF OFFENDER
OWPOHMMN
PROPERTY (31.0X)
VIOLENT (51.9X)

DRUG (8.1X)

SEX (10.1X)

FIGURE 5

TYPE OF OFFENDER

CONT. INTAKE POPULATION
OTHER (4.2X)

VIOLENT (23.0X)

SEX (9.8%)

PROPERTY (52.7%)

DRUG (10.8%
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recidivism rate of 36,16 percent
with 18,5 percent of those being
new crimes and 17,6 percent as
technical violations, Technical
violations occur when a person
violates the stipulations placed on
him/her by the parole board, That
could be anything short of commit-
ting a new crime, The recidivism
rate for violent offenders differs
{ittie from the population as a
whole (Figure 7).

0f the 1,036 returned for viola-
tions in the three year pericd,
almost 50 percent were for techni-
cal violations and 33 percent for
property crime violations, Almost
one third of those released in 1982
were violent offenders. Of the 144
who returned, 65 percent of them
were for technical violations,

PFO INMATES

Since the current persistent felony
of fender (PFQ) statutes were pass-
oed, the number of Jnmates serving
as PFOs has grown dramatically
(Figures 8 and 9), In September
1981 there were a total of 561 PFOs
¥n Kentucky prisons, In September
1988 that number was 1,752, an
increase of 212 percent, This
amounts to approximately 29 percent
of the population of our institu-
t+ions, . Approximately 44 percent ot
those PFOs are from Jefferson
County and 14 percent from Fayette
County,

A 1988 study by Statistical Analy-
sis Center (SAC) at the University
of Louisville revealed the average
PFO s white, male, 25-34 years
old, and serving as a PFO ll. The
rank ordering of the most serious
charge for which the person recejv-
ed a PFO conviction was burglary,
robbery, theft by unlawful taking,
other property crimes, other vio-
lent crimes, sex offenses, other
of fenses,

FIGURE 6

COST TO INCARCERATE
PER DIEM

1985 1986 1987 1988 1989% 1990%

Kentucky State
Reformatory 32.01 33.14 33.24 36.05 38.17 39.73
Kentucky State
Penitentiery 35.92 37.34 39.03 40.39 43.63 45.59

Luther Luckett
Correctional Complex 30.59 33.03 34.40 36.14 34.48 35.05

Northpoint Training
Center 29.35 30.16 31.99 31.34 22.31 28.43

Kentucky Correctional
Institution for Women 37.29 40.24 39.55 42.09 46.33 41.54

Blackburn Correctional

Complex 24.07 26.61 27.15 22.08 26.08 27.16
Bell County
Forestry Camp 16.39 18.23 21.€0 21.49 22.13 22.92

Frankfort Career
Development Ceoter 27.01 31.01 40.53 28.31 26.02 27.07

Western Kentucky
Farm Center 19.16 21.47 20.96 21.99 21.50 22.29

Roederer Farm
Center 15.93 18.67 18.83 25.64 21.21 2].83

Average 30.54 31.46 32.37 33.81 33.39 34.47

*PROJECTED

FIGURE 7
KENTUCKY CORRECTIONS CABINE?T
PERSONS RELEASED IN 1982
3 YEAR STUDY

Recidivism rate for all offenders for 3 year period = 36.16%.

18.5X% = new crime
17.6X = technical violations

Recidivisw rate for violeat offenders for 3 year peiod =
36.73%.

16.69% = new crime
20.04 = technical violations

A. Most Seriocus Crime for all inmates released
Violent 31.17%
Sex 3.14%
Drug B.34x
Property 54.90x
Other 2.44%

B. For Entire 1982 Group the Most Serious Violations
resulting in their return

Number of

Individuals

VYiolent 10% 104
Sex 1.6% 17
Drug 3.6% 37
Property 32.9% 341
Other 3.1x 32
fTechnical 48.7x 505

100% 1036

3 Year Study
c. 0f the 892 violent offenders released in 1982 {31.17% of
total) 144 were returned. The most serious type of
violation at return over the three year period

Number of

Individuals

Violent 13.89% 20
Sex 1.39% 2
Drug . 69X 1
Property 15.97% 23
Other 2.78% 4
Technical £5.28%x 84

100% 144
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FIGURE 8

LIFE WITHOUT PAROLE FOR 25 KENTUCKY com;nrconous CABINET

) Another recent law which will have PFOI PFO 2 PFO HC Totsnl

a great impact on our long term September 1981 154 353 37 117 561
population s the sentence of !ife January 1983 333 698 26 18 1078
without parole for 25 years, Since
this law was passed in 1986, there May 1984 421 692 21 8 1142
have been a total of 26 individuals April 1987 620 893 11 6 1530
sentenced under this law, The ear- pecember 1987 656 953 13 5 1627
{ test any of these individuals is

September 1988 697 1040 11 4 1752

eligible to meet the Parole Board
¥s the year 2008, If the Cabinet
recejves an average of eight of

FIGURE 9 PERSISTENT FELONY OFFENDERS

these inmates annually there wiil 1.80
be a total of 176 of these indivi- 1.70
duals incarcerated before the first 1.60 —
one is eligible for parole, 1.50 -
1.40 ~ /
TRUTH- IN-SENTENC ING LAW 1.30 - -
1.20 __/
House Bill 76, KRS 439,3401, passed "%3 e /'/’ 1
by the 1986 legisiature has also |t§ 0:90_1 /
had a tong term effect on the pop- |°3 0.80
ulation of Kentucky correctional |SE ’
tnstitutions, This law states that
certain violent offenders must
serve one-half of their sentence
>before being eligible for parole
and those sentenced to life for a
violent crime must serve 12 years 0.10 1
Instead of the normal 8 vyears, 0.c0 T T T !
Since July 1986 there have been 85 SEFT 81 AN 83 uav 8¢ APR &7 bec &7 SEPT 8
inmates Jncarcerated wunder this o Prol + PFON ¢  TOTAL PFO

law, The average time they must
serve before they are eligible for throughout the state, Of the 56, WILLIAM D, CLARK
paroie has increased an average of 8 are at KCPC receiving treatment, Acting Manager

7.3 years per person, Plannjing and Evaluatjon Branch
CONCLUSION Correctjons Cablinet
State Office Building
GUILTY BUT MENTALLY ILL As one can see, different actions Frankfort, Kentucky 40601

by different agents (courts, legis- (502) 564-4360
The Correctlons Cabinet, in cooper- lature, public demand) effect the
ation with the Cabinet for Human population, both numerically and
Resources, operates the Kentucky type, of those individuals entrust- Willjam D, Clark has worked for
Correctional Psychiatric Center ed to the care of the Correctjons state government for 14 years, 6 of

(KCPC), Inmates needing psycholog- Cabinet, them In Correctjons, as a computer
tcal testing or suffering from men- programmer/analyst. He ks working
tal iliness often reside there dur- The Cabinet will continue to towards a BS in Mjcrocomputers at
ing part of their incarceration, fulfill its mission of publlc KSU, For the last 18 months, he has

safety, Just treatment of inmates, been Acting Branch Manager of
There are currently 56 inmates in and the rehabl)litation of those in- Correctjons' Planning and Evalua-
our institutions who were found mates within the fiscal and physji- tion Branch,
guilty but mentally ¢l These cal constraints afforded by legis~
inmates are In vartous Institutions lative appropriations,
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Our prisons play to full houses, but why?

By ROBERT F. DRINAN, 8J

HE INCREASE in the number of
prisoners in the United States is
staggering.

The attached chart from the American
Correctional Association shows that the
number of prisoners has escalated in 18
years from 213,000 to 582,000 — the
highest level in the nation’s history.

The following background information
on prisoners is equally disconcerting:

1, White Americans were incarcer-
ated in 1985 at a rate of about 130 per

A demand for ven-
geance has displaced
almost any sense that
prisons exist to retrain
and rehabilitate.

100,000; the rate for blacks was close to
800 per 100,000.

2. Blacks comprise almost 12 percent
of the general population but 45 percent
of the federal and state prison popula-
tion; this is nearly double the 23 percent
of blacks in the total prison population
when statistics were first kept, in 1925.

3. Blacks now make up 61 percent of
incarcerated juveniles, 42 percent of the
nation’s prisoners on death row and 41
percent of those in local jails. In 1986,
there were 234,000 black men and more
than 12,000 black women in jails or pris-
ons, or on probation or parole.

4. Every survey demonstrates that,
when the people charged with crime are
black, political pressures exist to inflate

Jesuit Father Robert Drinan is a profes-

charges, set high bail and keep suspects
in pretrial detention.

The costs of incarceration are more
than $10 billion annually. During the
past eight years, $15 billion has been
spent on new prisons across the country.
The cost of maintaining a prisoner ranges
from $15,890 in Delaware to almost
$30,000 a year in California.

But even these outlays have not been
adequate to prevent federal and state
courts in 38 states from requiring im-
provements in prison conditions in order
to comply with the Eighth Amendment’s
ban on “cruel and unusual punishment.”
One of the factors contributing to the
overcrowding of prisons has been the in-
creased length of prison sentences —
often made mandatory by legislatures or
imposed by judges who must run in
periodic reelection campaigns.

In a recent book, After Conviction,
Richard Goldfarb and Linda Singer re-
ported that the consensus among prison
officials is that only 10 to 15 percent of all
inmates really need to be incarcerated to
protect the public from physical injury.

There is further evidence that correc-
tional institutions do not correct. The me-
dian period of incarceration is about 17
months, but 60 percent of all inmates re-
turn. But even if the rate of recidivism
went down, one has to ask whether pris-
oners are being dehumanized in order to
mollify public opinion.

The National Prison Project of the
American Civil Liberties Union and
other reform groups have proposed con-
structive alternatives. Sophisticated
electronic devices are now available that
enable law enforcement officials to know
whether a probationer is in his home or
whether he is acting in violation of the con-
ditions of his parole. Halfway houses, treat-

community services are alternatives that
are more promising that incarceration.
The explosive growth in the number of
inmates and the unprecedented expendi-
ture of taxpayers’ money for prisons have
prompted the states to undertake several
experiments. New efforts are being made
to give some meaningful work and training
experience to prisoners. By 1990, up to 30
states may be opening new and rigorous
military-like training corps for first offen-

Priners

Numbersof  per 100,000
prisoners population

LT

4,000

Source: American orrectlonal Association

being investigated, although the initial in-
terest in this proposal seems to be fading.
But the fact remains that a certain hys-
teria has taken over the administrition of
criminal justice in America. A demand for
vengeance has displaced almost any sense
that prisons exist to retrain and rehabi’
tate. It is time to reflect and reexami
crime and punishment in American life be-
fore the nation plunges deeper into a solu-
tion that does not solve the problem.ll

sor of law at Georgetown Universitzy. ment programs, intensive probation and | ders. The privatization of prisons is also
National Catholic Reporter Rerinted by Permission
'Septamber 16, 1988

National Catholic Reporter, P.0. Box 419281, Kansas City, Missouri 64141 1

By;_,Maik Cheligren - -
d Press. .~
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Leglislati_‘vé_:’c:rfitié says warning just part of eff

‘strict the number
-ers housed

JoHn Wigginton sald Tuesds;
"._ A'leading legislative crit!

funyding.

“pris

. FRANKFORT —  Kentucky

prédbably. will run out of prison - -
space .In the next two weeks
whifch could mean & flurry of
contempt of court decrees and -
more state prisoners in local :
jafls, Corrections  Secretar

' the eabinet, though, said the"
warning is just part of the cabl-
nél's efforts to gain Increased

continued unabated since  th
last crisis the ¢abinet faced in
October 1987, when & federal =~
judge ordered the state to re-’

The Cinclnnati Post, - Wednesday, Mar'cﬁlz, im, :
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is permitted to

Kathleen Kallaher

"TRUTH IN SENTENCING -
STRIPPING THE VENEER FROM RENEER"

This §s the first of a two part
article,

"Truth in sentencing" (TIS) is now
the law in Kentucky., In 1986, the
Kentucky legislature, reacting to
an enormous public outcry following
controversial verdicts in at least
2 celebrated murder cases, passed
the so-called "truth in sentencing"
statute, = In actuality, "truth in
sentencing" encompasses 2 statutes.
KRS 532,055 sets out the procedure

to be followed in regard to
sentencing in all felony cases,
KRS 439,3401 1s concerned with
parole eliglibility for certaln

offenders whom the legislature has
designated fo be "violent offen-
ders,"

The basic thrust of KRS 532,055 is
its establishment of a bifurcated
procedure In all felony cases,
This statute radically changes
criminal procedure in Kentucky,
Under the statute, the Jury only
determines whether the defendant is
guilty or not guilty in the Inltial
stage of the trial, The jury is
not authorized at this stage to set
any sentence even though a verdict
of gulity may be found, During the
second stage of the trial, the jury
hears additional evidence in regard
to the sentence to be set, Under
KRS 532,.,055(2)(a), the prosecution
introduce the
evidence in regard to

minimum parole eligi-

following
sentencing:

Truth-In-
Sentencing

bility, prior convictions of the
defendant, both félony and misde-
meanor; the nature of prior of-
fenses for which the defendant was
convicted; +he date of the com-
mission, date of sentencing and
date of release from confinement or

supervision from atl prior of-

fenses; the maximum expiration of
sentence as determined by the
division of probation and parole
for al! such current and prior
offenses; and the defendant's
status if on probation, parole,

conditional discharge, or any other
form of legal release.

This provision, of course, s a
radical departure from preexisting
law in Kentucky, Prior fo the en-
actment of this statute, the jury
was not permitted to hear about a
defendant's prior record in defer-
mining sentence unless the defen-
dant was charged with belng a
persistent felony offender, Under
no circumstances were prior misde-
meanors ever relevant for sentenc-
ing purposes prilor fo this statute,
Additionally, parole eligib}lity
regulations and Information is now
admissible whereas it was strictly
prohibited prior to the enactment
of this statute,

The statute authorizes the defen-
dant to introduce evidence in miti-
gation, The legislature has ex-
plained that mitigation "means
evidence that the accused has no
significant history of criminal
activity which may quallify him for
leniency,” KRS 532,055(2)(b).,
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There has been concern volced by
some criminal defense lawyers that
by explaining what s meant by
"mitigating evidence," the legis-
lature Is attempting to Ilimit the
defense during this stage of the
trjal, The concluding sentence of
subsection (b) of the statute
states that the defense is not
precluded from introducing "evi-
dence which negates any evidence
introduced by the Commonwealth."

Two other important aspects of the
statute are its requirement that
the jury be instructed to recommend
whether any muitiple sentences are
to be served concurrently or conse-
cutively, Such a recommendatijon,
of course, is only a recommendation
and is not binding on the judge,
Furthermore, the judge Is author-
ized to set sentence if the jury
reports that it is unable to agree
on a sentence. The legislature has
specifically deemed, in subsection
(3) of the statute, that sentencing
hearings pursuant to the new stat-
ute do not apply to sentencing
hearings held in capital cases
pursuant to KRS 532,025, Sub-
section (3) also states that sen-
tencing hearings held under this
new statute are to be '"combined"
with PFO hearings if the defendant
has been charged with that offense,

CONSTITUTIONAL ATTACKS
This statute was attacked on broad

constitutional grounds in Common-
wealth v, Reneer, 734 S,W.2d 794

(Ky, 1987). it was argued that the



statute represented an unconstitu-
tlonal and unreasonable Intrusion
by the legisiature into the judi-
cial branch of government, Section
109 of the Kentucky Constitution
vests judicial power excluslvely In
the courts. The power to prescribe
rules of procedure is granted to
the courts In Sectlon 116, Section
28 of the Constitution prohibits
any department from exercising
power properly belonging to another
department, The Kentucky Supreme
Court agreed In Renesr that KRS
532,055 violates the separation of
powers doctrine, as enunciated in
Section 28 of the Kentucky Consti-
tution, but dectined to Invalidate
the statute, Instead, the statute
was upheld under the principle of
comity. The court heid that the
speclflic provisions of KRS 532.055
do not pose Many unreasonable
interference with the orderly
functioning of the courts,"
Reneer, supra, at 797. The court
stated that:

One of the chief defliclencles
In our present procedure Is
that, after reaching a verdict
of guilt, the Jjury Is required
to sentence in a vacuum without
any knowledge of the defen-
dant's past criminal record or
other matters that might be
pertinent to consider In the
assessment of an appropriate
penalty, On balance, the in-
convenlence of a bjifurcated
trial is a smali price to pay
for a better informed sentenc-
Ing process, _Id., at 797,

while refusing to Iinvalldate the
whole of KRS 532.055, the court
nreserveld] the right to conslder
any abuses or injustices alleged to
be caused by KRS 532,055 when
presented by a proper case...."
1d., at 798,

Justice Lelbson, Joined by Justice
Lambert, wrote a vociferous and

. answered by Reneer,

lengthy dissent, Justice Lelbson
went into much greater detall In
his dissent than did the majorltfy.
The majority decision was very
broad and did not address many of
the speciflc problems inherent in
the statute, Justice Lelbson did
so and strenuously pointed out many
of the vexing problems which could
be expected to arise in the day-
to-day operation of the statute.

A number of issues exlst in regard

which were not
Some of these
issues have been raised and are
pending in other cases, There are
cases presently before the ap-
pel late courts which chalienge the
right of the prosecution to present
evidence in regard to parole regu-
latjons, As Is cogentiy polnted
out by Justice Lelbson In the
dissent in Reneer, the Paroie Board
actually has the power the grant

to KRS 532.055

parole any time I}t wishes, The
regulations, In ftruth, do not
reguiate anything at all, "Thus,

at least from a theoretical view-

point, we [havel In Kentucky an
Indeterminate sentence with a
maximum term that lis] fixed by the
jury and no minimum term," Reneer,
supra, at 800 (Lelbson, J., dis-
senting).

Any mentlon of parole has always
been strictly prohibited under
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Kentucky law, Farmer v, Common-
wealth, Ky., 450 S,W,2d 494 (1970);
Postell v, Commonwealth, 174 Ky.
272, 192 S.M. 39 (1917), This
particular portion of KRS 532,055
was not speckfically addressed In
the majority opinlon in Reneer,
Even 1f the Commonwealth can show
that all prior offenses, even
misdemeanor offenses, ought to be
admitted at sentenclng, the same
argument may not hold in the ccse
of parole regulations, At least
evidence of prior convictions, even
mlsdemeanors, relate directiy *to
the defendant being sentenced, It
is easler to understand the rele-
vancy of prior convictions. than it
is to understand or appreciate the
utillty of allowing parole evidence
into the sentencing phase, Evi-
dence regarding parole is highly
circumstantial, highly speculative
and contlngent upon many varjables,
Indeed, as Justice Leibson pointed
out, it is misleading to even refer
to the guldelines as “regulations"
slnce the Board can actually grant
parole anytime it wlshes,

A plethora of problems exist in
regard to subsection (3) of KRS
532,055 which allows PFO proceed-
ings to be "comblned" with sen-
tencing hearings under the statute,
There is no guidance in regard to
how thls procedure is to be imple-
mented, There Is presentiy a case
before the Kentucky Supreme Court
wherein the Fayette Clrcuit Court
did not instruct the jury to actu-
atly set sentence on the underlying
felonjes before enhancing that
sentence, The court merely in-
structed the jury on the enhanced
range if the defendant was found
gullty of being a persistent felony
offender, Because the persistent
felony oftender statute defines
only a status, not an independent
criminal offense, this procedure
would seem to be in error, Mali-
coat v, Commonwealth, Ky., 637

S.W.2d 640 (1982), It furthermore




confilcts with the majority opinion
In Reneer which envislons that the
Jury flrst fix a penalty on the
basic charge In the indictment be-
fore enhancing that penalty as a
persistent felony offender. Ad.,
at 798,

Reneer only dealt with KRS 532,055,
The other portion of the truth In
sentencing law is KRS 439,3401
which mandates that specific "v]o-
tent of fenders" are subject to new
parole guldelines,

The statute beglns by defining what
is meant by a "violent of fender."

"iolent offender" means any
person who has been convicted
of or pled guilty to the com-
mission of a capltal offense,
class A felony, or class B
felony Involving the death of
the victim, or raps In the
tirst degree or sodomy in the
first degree of the victim, or
serlous physical Injury to a
victim, KRS 439,3401(1).

The Corrections Cabinet has |isted
the following offenses as coming
under the statute: murder, man-
slaughter In the flrst degree, rape
In the ftirst degree, sodomy in the
first degree, assault In the first
degree, kldnapping (where there Is
serlous physlcal Injury or death),
arson In the first degree (where
there 1Is serlous physlcal injury
or death), criminal attempt, crimi-
nal sollcltatlon, or criminal con-
splracy to commit any of the pre-
viously listed capltal offenses or
class A felonles which Involve
serlous physical Injury or death of
the victim,

The Corrections Cablnet is Inter-
preting the statute to mean that
any person designated as a violent
offender who Is sentenced to a
speclfic term of years must serve
50 percent of that term before

being ellgible for parole, Any
person designated as a violent
offender who recelves a sentence of
life is eligible for parole after
12 years,

The constitutionallty of KRS
439,3401 Is presently before the
Kentucky Supreme Court in at least
two cases, The blggest problem
with the statute is the fact that
persons who recelve a Iife sentence
are, Iin many cases, eligible for
parole sooner than persons who
receive a term of years, This lIs
contrary to both common sense and
any orderly system of sentenclng.
Common sense would dictate that a
life sentence Is a more severe
sentence than a term of years, but
common sense seems to have been
abandoned by the {egislature when
the statute was passed, Under the
present scheme, a person convicted
of murder who receives a sentence
of life 1is ellglble for parole
sooner than a person who receives a
term of years In excess of 24
years, Since even 3 sentence of 25
years would carry a parole el tgibi-
lity ot twelve and one half years,
it can be jmmedjately seen that
such a person would have to serve
longer than a person who recejves a
life sentence, The constitution-
allty of this scheme Is presently
before the Kentucky Supreme Court
on the grounds that it Is so irra-
tjonal and arbitrary as to violate

the due process clause of the
federal constitution and Sectlon 2
of +the Kentucky Constitution,

Meyer v, State of Nebraska, 262
U.S. 390, 43 S.Ct, 625, 67 L.Ed.
1042 (1923); Roe v, Commonwealth,
Ky., 405 5.W.,2d 25 (1966).

There are many problems lnherent In
KRS 439,3401, One of the most
vexing problems faced by counsel s
how to argue the case to the Jury.
This statute ls a veritable Rubic's
cube, The more one attempts to
work with this statute and resolve
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nessee,

jts many riddles, the more impos-~

sible it seems to become, How is
counsel to proceed? |f your client
has been convicted of murder,

counsel may well be tempted to ask
for a life sentence ln order that
parole eligibllity will attach
after 12 years, In some ways this
Is preferable to asking for a term
of years since anything over 12
years would carry a greater parole
eliglbility than a life sentence,
This most definitely presents a
quandary, In order to make it
possible for a cllent to serve out
the sentence, a term of years lIs
necessary, But a term of years, in
many cases, carrles a greater
parole ellgibillity than a life
sentence, |f the atforney wants to
facllitate a shorter parote eligi-
bility, it may be necessary to
forego the possible serve out.
This is lrrational and makes no
sense., Conversely, the prosecutor
Is presented with the same quan-
dary, In order to guarantee that
a particularly dangerous felon
cannot serve out the sentence, a
life sentence would ordinarily be
sought, But the parole eligibility
for such a sentence s shorter,
The statute makes no sense where
elther side Is concerned,

The statute vioiates the 6th
Amendment of the federal consti-
tution and Section 11 of the Ken-
tucky Constitution In that it
interferes unreasonably with the
right of a criminal defendant to
the effective assistance of coun-
sel. Because the statute makes it
jmpossible for a defense attorney
to ever intelligently advise a
client of what would be in hls or
her best interest, the statute is
unconstifutlonal and deprives the
defendant of the effective assis-
tance of counsel, Brooks v, Ten-
406 U.S. 605, 92 S.CT.
1891, 32 L.Ed.2d 358 (1972). It
deprives a criminal defendant of
the opportunity and the right of



having hls attorney utilize those
profess lonal skilis which are
guaranteed under the 6th and 14th
Amendments, In any courtroom con-=
frontation, there are, of course,
certaln risks and certaln unpre-
dictabliities, Quite commonly, an
attorney must make est lmates and
deal with probabllities and uncer-
talnties, The atforney must some-
+imes decide whether to put 2
particular witness on the stand and
ask whether the demeanor of that
witness will help or hurt the
client, in other cases, the at-
torney might have Yo decide whether
to ask for a lesser Inciuded In-
struction or try to obtain a total
acquittal, There is some degree of
uncertainty In every case, but in
the great majority of cases there
is a logical and reasonable pro-
gression of events, The compet ing
tactors are at least rational and
the desired results can be ascer-
talned with some degree of clarity.
Not so with KRS 439.,3401, It is
completely illogical and irrational
and bears no reasonable relation to
justiflable or common sense sen-
tencing scheme,

i Crime Pays

Another complaint which can be made
in regard to KRS 439,3401 s that
it Is unconstitutionally vague.
The statute quite simply falls To
glve fair notice to those persons
subject to it and falls tfo ade-
quately guard agalnst arbltfrary and
discriminatory enforcement, Kolen-
der v. Lawson, 461 U.S. 351, 103
s.Ct, 1855, 75 L.Ed.2d 903 (1983).
One example of the statute!s lack
of clarity can be seen when capltal

offenders are consldered, in
Kentucky murder is a capltal of-
fense, KRS 507.020. It is not
designated In the penal code as a

class A felony, Subsection (2) of
KRS 439,3401 provides for a 12 year
parole eligibility for class A
telons who receive a |ife sentence,

This section also specifically
reters to violent offenders who
have been convicted of caplital

of fenses and nof been sentenced Yo
25 years without parole. But the
statute Is unclear as to the parole
disposition of such oftenders, It
could certalnly be argued that,
since subsection (2) places no
qualifier on ifs provision regard-
Ing capital offenders, the legtsta-

ture Intended for all capital of-
tenders who do not receive life
without parole for 25 years to be
eligible for parole after 12 years,
That interpretation Is possible,
but the Corrections Cabinet is not
Interpreting the statute in that
way, Under Correction's interpre-
tatjon, a capltal offender recelv-
ing a life sentence is ellgible for
parole In 12 years while capital
of fender receiving a term of years
must serve fifty percent before
being eligible.

Corrections! jnterpretation, how-
ever, is not supported by the tan-
guage of section (3) of KRS
439,3401, That section clearly
provides that class A and class 8
violent of fenders recelving a ferm
of years must serve 50 percent
before parole elligibility. But
there is absolutely no mention in
that section of caplital offenders
The statute is far from clear, but,
as was stated previously, an argu-
ment could certalnly be made that
all capital of fenders are subject
to the 12 year parole eliglbiiity
requlrement,

by Edward C. Monahan
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An argument could also be made that
+his statute violates equal protec-
tion and the prohibltion against
cruel and unusual punishment, The
equal protection clause s satis~
fled If the classification is drawn
by a statute rationally retated to
a proper governmental purpose and
all the persons within the class
ostablished are treated equally.
Clements v, Fashing, 457 U.S. 957,
102 S.Ct, 2836, 73 L.,Ed.2d 508
(1982), The arblitrary and irra-
tional distinctions of KRS 439,3401
aiso implicate the cruel and unusu-
al clause of the 8th Amendment and
Sect lon 17 of the Kentucky
Constitution, See Trop v, Dulles,
356 U.S, 86, 78 S.Ct, 590, 2 L.Ed,-
2d 630 (1958),

PROCEDURAL [SSUES

KRS 532,055(3) mandates that all
TiS hearings be combined with PFO
hearings under KRS 532,080, In
Reneer at 798, the Supreme Court
stated it perceived no apparent
difficulty with this procedure and
the penalty and PFO phases could be
combined because "the same evidence
that is pertinent toward fixing the
penalty Is also pertinent for con-
sideration in the enhancement of
sentence, and the jury In the com-
bined blfurcated hearing could be
Instructed to (1) fix a penalty on
the basic charge In the Indictment;
(2) determine then whether the de-
fendant Is gullty as a persistent
felony offender, and if so; (3) fix
the enhanced penalty as a persis-
tent felony offender, In Lemon v.
Commonwea ith, Ky, App., S.W,2d
_____ (declded 7/22/88), motion for
disc, review flled 8/12/88, Judge
West held that although comblning
T1S and PFO hearings creates appar-
ent difficulties and much confu-
sion, 1t does not violate due pro-
cess and is dispositive, Judge
Combs dissented, However, a number
of Issues arise in a combined hear-
Ing concerning what evidence may be

introduced and what the jury will
be 4told concerning how 1o apply
that evidence to their sentencing

doclisions,

First, the iInstructions in a com-
bined TIS/PFO  procedure should
require the jury to sef a sentence
for the underlylng offense before
determining gutlt or Innocence and
sentence the PFO charge, KRS
432,080(1) states that a jury may
enhance the punishment of a persis-
tent felony of fender In lieu of the
sentence of Imprisonment already
assessed for his present crime,

1¥ no Instruction requiring that
sentence be set on the underlying
offense s given, the jury may
never be told the range of penal-
ties for that offemse, This vio-
lates due process and § 2 of the
Kentucky Constitution, The harm is
that the jury may feel that the
basic sentence range provides
enough punishment for the defendant
and the Jury may then nullify the
PFO charge or give only a slight
enhancement, Additionally, the
Jury should be forced to complete
each step of the sentencing In its
proper order so they consider
evidence appropriate to each deter-
mination separately without being
faced with a mishmash of evidence,
no guldance and only one basic PFO
decision., The purpose of the TiS
statute is to affect sentencing on
the underlylng offense,

Numerous Issues amounting to due
process and § 2 violations arise
from the clash between numerous
decisions controiling the PFO
procedure and many TIS procedures
concerning what evidence may be
introduced in the penaity phase,
For example, in a PFO hearing, It
is Improper to Introduce indict-
ments or other evidence of the
nature of the of fense, See Hibbard
Yo Commonwealth, Ky., 661 S.W.2d
473 (1983); Berning v, Common-
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wealth, Ky., 565 S.W.2d 443 (1978);
Berning V. Commonwealth, Ky., 550
S.M.2d 561 (1971); Johnson V.
Commonwealth, Ky,, 516 S,W.2d 648
(1974), However, KRS 532,055(2) (a)
(2) allows for evidence of the
nature of prior offenses, So the
particulars of the prior offenses
including victim's names, under-
cover officers' names, specific
places will be placed before the
Jury for TIS purposes at the same
time they are hearing evlidence on
the PFO charges, This is unaccept-
ably prejudicial,

An argument can be made that when
TIS provislons conflict with statu-
tory or Jjudicial PFO precedents,
the TIS provision should be sus~
pended or at least restricted, So a
prosecutor should not be allowed fo
show the nature of the offenses on
a prior conviction being used to
PFO the defendant, The cases
decided by Kentucky. appellate
courts concernling PFO hearings are
based on sound reasoning which
should not automatically be scrap-
ped by the advent of KRS 532,055,
In the unpublished case of Waller
V. Commonwealth, 87-5C-464-MR, the
Court was asked to vacate a senten-
cing hearlng In which copies of
Indlctments from the defendant's
prior offenses on which he was
charged as a PFO were introduced
under TIS to show the nature of
prior offenses. While holding that
there was no harm slnce the defen-

dant received the minimum sen-
tences, the Supreme Court noted
that {indictments are not evidence

and that it would have been better
practice to redact the names of
victims and police offijcers from
the indictment to remove The possi-
billty that Jurors were familjar
with persons involved in the prior
charges,

Another example of evidence held
too prejudiclal to be introduced
durlng a PFO hearing is evidence of



the defendant's parole history
other than a release from parole
within 5 years fo qualify that
prior telony under the statute,
See Burton v, Commonwealth, Ky.
App., 715 S.W.2d 897 (1987). Every
ef fort should be made to preserve
these lssues on statutory and due
process grounds to begin tImiting

the unfettered abllity of the
prosecutor to put In evlidence
normally not allowed in a PFO
proceeding.

Another option is to argue for a
bifurcated penalty hearing with the
TIS hearing held prior to the PFO
hearling, with separate ofters of
proof for each decision, Indeed,
Judge McDonald, concurring In Lem-
on, accepted the defendant's posli-
t+ion that an additional blfurcation
be held when a case concerned both
TIS and PFO procedures,

At the very least, instructions and
admonitions should be requested
specifically guidlng the Jury on
what evidence could be considered
when making each of the 3

determinations required by the jury

in a combined TIS/PFO hearing.
while [+ would obviously be diffi-
cult for a jury to disregard cer-
taln evidence they have already
heard, there Is a chance that a
strong admonition or gulding In-
struction will mitigate some of the
prejudice to the PFO decislon, If
trifurcation and/or admonitions and
Instructions are an inadequate
remedy, then a request tfo have a
dlfferent jury make the PFO decl-
slon Is an option,

One method to protect against the
prejudlcial effect of TIS evidence
on the PFO hearing 1s to ask for
discovery of the prosecutor's TIS
evidence and then request that
between the gullt-lnnocence deter-
mination on the underlylng charge
and the beginning of the bifurcated
penalty hearing that the jury be

_felony trial, A defendant!'s

volr dired to discover 1f they are
famillar with any of the evldence

the Commonwealth will seek to
tntroduce. I|f they are, the Com-
monwealth should be forced to

delete that evidence from his case
or a new Jury should be chosen 1f
there are not enough alternatives
+o f111 In for jurors who must be
excused because of their knowledge.
See KRS 532,080(1).

HJ

Newton v,

Additionaliy, Common-
wealth, Ky, App., ___ S.W.2d
(decided 8/19/88), makes It clear
that an objection should be made to
applying KRS 532.055 in a trial
where the jury flnds a lesser
included offense that is only a
misdemeanor, Also, the Common-
wealth should never be allowed to
bifurcate the trial of a misdemean-~
or even if It Is appended fo a
crimi-
nal record and cheracter are simply
not relevant to the issue of what
punishment Is due a defendant who
commits a misdemeanor, This sta-
tute Is plainly limited to felony
cases only, KRS 532.055(1), The
jury should be instructed to deter-
mine gullt or Innocence and penaity

for any misdemeanors and then it
appel lant is found gullty of a
telony count of the indictment,
that count alone can be sent To a
bifurcated hearing., In the event
that the jury lowers the felony fo
a mlsdemeanor, the instructions
should be written to require the
Jury to fix sentence after they
determine gulit on any misdemeanor
tesser included,

KRS 532,055 speclfically states
that it ks not to apply to senfenc-
ing hearings pursuant to the capi~
tal sentencing statute, But the
problem arjses when a person is
charged with capital murder and
another felony as well, in Francis
Vo Commonwealth, 35 K.L.S. 7, 9
(1988), the defendant was charged
with capltal murder and other
felonles as well as persistent
felony offender, After the defen~
dant was found guility of murder and
robbery, the court held a combined
sentenclng/PFO proceeding on the
robbery and PFO charges,  Subse-
quent to that proceeding, the court
held a sentencing on the charge of
capltal murder, The Kentucky
Supreme Court held that this proce-
dure was lIncorrect and that ln the
future a capital penalty phase
should always be conducted before
the fruth in sentencing/PFO phase,
Because no sentence of death was
imposed In the case, any error was
deemed nonprejudlcial, The Court
declined fo hold that the Truth in
sentencing statute could not be
utilized at any phase of the capi-

tal trial. Rather, It held that
the capltal sentencing phase must
precede the truth in sentencing
phase,

MARK POSNANSKY

KATHLEEN KALLAHER
Assistant Public Advocates
Appel late Branch
Frankfort, Kentucky 40601
(502) 564-8006




Ask Corrections
)

TO CORRECTIONS:

My client recelved 2 sentence of
180 years for the crime of capital
murder. How would his parole elig~
ibl1ity be calculated?

TO READER:

Provided the crime was committed
after July 15, 1986, the ef fective
date of KRS 439.3401, he would have
to serve 508 of the sentence, minus
applicable jall credit, Certifica-
t+ions which 1dentify those crimes

. whlch fall under the application of

) KRS 439.3401 and the length of tlime
to serve for parole ellglibillity are
furnished by Of fender Records, upon
requests by Commonwealth's Attor-
neys or defense attorneys.

TO CORRECTIONS:

My cllent received a 10 year sen-
tence for burglary 2nd degree In
one county and 5 years on a bur-
glary 3rd degree In another county,
The sentences were ordered to run
consecutlvely for a total of 15
years. He was recelved by Correc-
tions at the same time with both
judgments In hand fotaling 15
years, He has no jall credlit, HIs
10 year sentence was reversed by
the court after having served 18
months, The court will not be able
to retry him on the 10 year sen-
tence, |s all of the time served
applled to the remaining 5 years on
) the burglary 3rd degree from the
" other county?

CERTIFICATE

General Cousnsel.

Betty Lo a

me by Betty lLew Vaugha,
Cerrectiens Cabipat, Cem
Ird day of Neveaber, 1988 amd

(13
.

TO READER:

Yes, since the sentences ran conse-
cutlvely.

TO CORRECTIONS:

what credit would my cllent receive
if that 5 year sentence for the
Burglary 3rd Is recelved 1 year
later rather than at the same time
as the 10 year conviction for the
burglary 1st degree which was
recelved and dismissed?

TO READER:

His 5 year sentence would be recal-
culated as commencing on the date
of final sentencing on the 5 year
sentence, since the sentences ran
consecutively, |f the sentences
ran concurrently he would recelve
credit for all time served on the
10 year and 5 year sentences,
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SEND US YOUR QUESTIONS

All  questlons for this column
should be sent to David E. Norat,
Director, Defense Services Divi-
sion, Department of Public Advo-
cacy, 1264 Louisville Road, Peri-
meter Park West, Frankfort, Ken-
tucky 40601, If you have questlons
not yet addressed in this column
that you need a quick answer to,
call elther Betty Lou Vaughn at
(502) 564-2433 or David E, Norat at
(502) 564-8006,

BETTY LOU YAUGHN

Of fender Records Administrator
Correctilons Cabinet

State Office Building
Frankfort, Kentucky 40601
(502) 564-2433



orensic Science News

BLOOD ALCOHOL ANALYSIS:
CHEMICAL VS. INSTRUMENTAL

A REVIEW OF TWO BLOOD ALCOHOL
ANALYS1S PROCEDURES

This s the first of a 4 part ser-
yes by Jack L, Benton,

INTRODUCTION

Alcohol misuse and abuse has been a
problem for much of man's
With the advent of the
as an everyday part of
our lives, this problem has become
synonymous with automobile usage
and has grown to tremendous propor-
t+ions in terms of lost property and
lives as a result of the drinking
driver, Countless studies have
been conducted and consequently fe-
vealed that a high percentage of
multiple and single vehicle acci-
dents occur, at least in part, due
to alcohol abuse, |t is estimated
that approximately 50% of the casu-
alties in motor vehicle accidents
can be attributed to the effects of
alcohol on both drivers and pedes-
trians. Because of the obvious ser-
Jousness of this problem, Interest
¥s high in Iidentitying and elimi-
nating the drinking driver from the
roadway by the law enforcement
agencles charged with this respons-
ibility.

soctal
existence,
automobile

While the obvious need for the re-
moval of the drunken driver from
our roadways is undisputed, the
rights of the accused must be pro-
t+ected from overzealous attempts at

social reform, |t is therefore the
jntent of this 4 part article to
jnform the judliciary, prosecutors,
defense lawyers, and the general
citizenry of two of the most popu-
lar blood alcohol procedures, as
ajd in order .that they protect the
innocent,

A great deal of time, energy and
research has been exhausted }n an
effort to define, 1) the legal
amount of alcohol necessary fo pro-
duce intoxication, and 2) produce a
scientifically sound method by
which fo measure this value, As
alcohol intoxication deals with
central nervous system depression,
thereby affecting the brajn, a
means of monktoring this level was
required. Blood alcohol percent
levels became the accepted corre-
tation between alcohol
trations and the resultant central
nervous system depression when it
was discovered that alcohol levels
tn the blood generally exist in a |
to 1| ratio with. the alcohol level
tn the brain,

concen-

Therefore, the direct analysis of
blood for alcohol content has long
been considered by the sclentific
community as the most reljable me-
thod for the determination of alco-
ho! levels and thelr subsequent ef-
fects on an individual‘sl sobr jety,
Certain obvious disadvantages in
the removal of blood from a living
victim have made this procedure
less popular, however, than breath
or urine testing for alcohol con-
tent, Aside from the laboratory
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Ja Benton

complexities of submitting to a
blood test, other disadvantages al-
SO exis?.z

TAKING THE BLOOD SAMPLE

The taking of a blood sample s
general ly Jnconvenient, since most
poljce -agencjes do not have the
facilities for taking such samples
readily avajlable, Suspects must be
taken to a doctor's office, clinic
or hospital; and a physician, qual-
if}ed technician, registered, pro-
fessional or |icensed vocational
nurse must be located who is will-
ing to withdraw the blood specimen,
Adequate space must be available at
the law enforcement facility, and
contalners for the specimen must be
provided, The containers themselves
present a problem in that care must
be faken to assure they are proper-
ly cleaned and confain adequate
preservative and ant jcoagulant to
attempt to keep the blood specimen
in a proper condition for analysis,
The blood specimen must be properly
marked and sealed to insure the
integrity of the chain of custody,
The arresting officer must majl or
hand delkver the specimen to the
laboratory that Js to conduct the
analysis.

The taking ot a blood sample is not
only Jnconvenient, it jis somet imes
an unpleasant experience for the
person from whom the sample s re-
moved. Most people dread the
thought of having blood taken from
their arm, and often the dread ¢
the experlence Js more painful than




t+he actual insertion of the needle
yin‘ro the vein,

A major complaint about blood alco-
hol examinations s the relatively

DUl penalties
~ in Kentucky . -
_ Under current Kentucky law, these
are penalties for persons convicted of

driving under the influence of alcohol
- with a blood alcohol level of at least .10

" percent:

‘1st Offense . . -

- | $200-$500 fine* and/or 48-hours-30

_f”’da;s injall*. & .« . : )

@ 2-30 days community service in lieu
: of fine/fjall if no injury S

@ Ucense suspended six months® (30
days if education program completed®)
$150 service fee”" - .

- m If driving on license sus| nded for
DU, $250 fine* and/or 90 days in jail®

- and license revocation time is doubled.

- 2nd Offense :

* m $350-$500 fine* 1
_ m7days-6 monthsin jail* ... -
) W License suspended.one year* . . -
m $150 service fee” , L
m If driving on license suspended for
DU, $500 fine*, and/or 1 year in jail*

and ficense revocation time is doubled

m Mandatory rehabilitation for 1 year

= Optional 10 days-6 months com-
munity service - : o

- 3rd Offense =
' $500-$1,000 fine* .
. 30 days-1 year in jail*

.M License suspended 2 years®

- 'm $150 service fee® -

'm If driving on license suspended for
DUI, $10,000 fine and/or 1-5 years in
jail” and license revocation time is dou-
bled - ‘
® Mandatory rehabilitation for 1 year
® Optional 10 days-6 months com-
munity service :

*Cannot be probated

long period of time required to get
a result back from the jaboratory.
When compared to the extremely
quick response time of breath anal-
A ysis, the blood alcohol examination
seems espectally long, 1t ordinar-

tly .takes several days for a sub-
mitted specimen to be worked and a
report Issued; whereas with breath
alcoho! analysis, the arresting of-
ficer has his answer within a maxi-
mum of 2 hours affer the suspect
has consented to give the specimen,

The expense of blood alcohol analy-
sis is usually relatively high due
to the number of man hours of labor
involved. Not only must one secure
the professlonal personnel for the
taking of. the biood, but also the
tijme spent in the analysis by 2
properly trained chemist must be
cons idered, Often the chemist Js
involved in the preparation of the
blood alcohol sample tubes as well
as the calibration of the scienti-
fic iInstrumentatjon used Jn the
examination, This time might not
be actually charged fo the analy-
sis. However, it is time spent and
must ultimately be considered in
the relative efficiency of the lab-
oratory operation,

The precision of the direct biood
analysis should be of primary con-
cern when one is dealing with the
future of a person suspected of
driving while infoxkz'red.s A cru-
cial aspect of direct blood anal-
ysks is at the very outset of the
procedure; the taking of a proper
sample, This sample ought fo be
taken following very careful guide-
lines and safeguards, to insure
that no alcohol from an outside
source contaminates the - specimen
withdrawn from the suspect, Not-
withstanding, asjde from a statu-
tory directive which delineates
persons who can take a blood speci-
men and unlike breath testing where
written guidelines, procedures and
administrative regulations mandate
how breath sampling ¥s to occur,
there are no statutory, administra-
tive or any other guidelines as to
how law enforcement ought perform
alcohol blood concentration analy-
sis. Contamination may be prevent-
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ed by eliminating alcohol from, the
process of drawing the blood sam-
ple, The use of alcohol swabs to
cleanse the area from which a spec-
imen is to be drawn should be dis-
couraged and an aqueous solutjon of
benzal-konjum chloride or some
other sultable aqueous d}sinfectant
should be substituted, Sometimes a
technician will not have proper
disinfectant on hand and alcohol
swabs will be subsﬂfufed.“. In
such a case, the alcohol should be
given adequate time to evaporate
befors penetrating through the skin
with the syringe needle and drawing
the specimen, Research jndicates
that a very small blood alcohol In-
crease results from using alcohol
steriijzation materijal > , however,
jt s necessary to do everything to
prevent errors lncreasing the blood
alcoho!l content,

Alcohol swabs should never be al-
lowed to make contact with the
needle being wused to withdraw
blood, as this could conftrjbute to
an erroneously high alcohol concen-
tration, Cleaning the outer sur-
face of the syringe/needle may give
rise to serjous errors since the
alcohol from the cleaning procedure
may fill the hollow needle, be
drawn into the syrijnge, and later
analyzed as alcohol present jn the
blood of the tested individual,

Generally, blood alcohol specimens
are not analyzed for days after
they have been collected., There-
fore, provisions must be made to
ensure that the specimen does not
decompose and produce alcohol and/
or other putrefaction products that
could produce erroneous resul'i's.7
Blood alcohol tubes should contain
an anticoagulant and a preserva-
tive, placed in them to insure that
the specimen remains in a proper
condition for analysis, Sodium
fluoride is a commonly used preser-
vative and may be used with sodjum
citrate whjch acts as an ant jcoag-



ulant, Mainfai'ning the specimen
under refrigeration or maintaining
3+ in a moderately cool atmosphere
helps keep the specimen n good
condition,

The proper sealing and tabel ing of
a blood sample should be of primary
concern to the defense attorney, as
well as the S'rafe.a After the spec-
jmen has been properly coliected,
i+ should be sealed and ¥dentified
with the name, date, time and loca-
tion. The arresting officer should
sign the label on the blood tube
and should maintaln control of the
specimen untit it Is submitted to
the laboratory. The nurse, doctor
or qualified technician should date
and initial the specimen container
label so that ¥t can be ascertained
if proper procedure was followed,

Laboratory personnel who are charg-
ed with analyzing blood alcohol
samples should be sure to note the
name of the individual on the blood
sample tube, and compare it to the
name on the submission form or in-
cident report. Any discrepancy be-
+ween the submission form and blood
tube should be noted and any
unusual circumstances relating fo
the sampie tube (leaking, improper
seal, etc,) should be reflected iIn
the analystt!s file,

JACK BENTON

Southwest Scientific Consulting
P.0. Box 6581

Lubbock, Texas 79493-6581
(806) 796-1872

FOOTNOTES

woses,
CRIMINAL
also states at p.
that:

SCIENTIFIC EVIDENCE N
CASES (1973) 239, MOSES
239 and 294,

The most reliable chemical test for
intoxication s a direct analysis
of the brain tissue; but its use is

obviously confined fo corpses, be—
fore decay and putrefaction, So ¥s
the analysis of spinal fluid, The
other tests suitable for use of
1iving persons are |imited to anal-
ysis of the blood, urine and the
breath, Of these practical meth-
ods, a direct analysis of the blood
ts considered the most reliable.
The main !imitations to this test-
ing method are the necessity of
having a doctor or qualified medi-
cal technician obtain the sample
under steriie conditions, the evi-
dentiary requirement of preserving
the chain of evidence, and the fact
that many persons are hesjtant to
consent to having a needlie stuck
in their veins, Because of fhese
and other 1imitations, blood analy-
sis as a test for intoxication has
not been as widely used in the Unjk-
ted States as, for example, breath
tests.

See generally SAFERSTEIN, FORENSIC
SCIENCE HANDBOOK (1982) [herein-

after cited as SAFERSTEIN].

ZMOSES at 239 states:

The purpose of chemical tests for
intoxication is not to determine
how much alcohol a subject has
drunk, but rather to determine how
much alcohol has reached to body
fluid (blood) which carries it to
the brajn where It disrupts the
brain's normal function, Tak ing
into account the numerous labora-
tory methods for analysis of blood
and urine to determine the presence
of alcohol and to determine its
concentration, no test has gone un-
questioned with regard to its accu-
racy and specificity.

Chemical determination of blood al-
cohol levels by analysis of: blood
or urine is quite complicated, Even
when the test is valid and accurate
in principle, error s possible
whenever the analyst Is careless or
incompetent, or if the specimen was

contaminated at the time it was

taken, or subsequentiy.

35ee general ly, Bradford, "Concepts
and Standards of Performance in the
Technique of Alcohol Analysis of
Physijological Specimens" from the
Proceedings of the Symposium on
Aicohol and Road Trafflc, indjana
Center for Police Training, Indjan-
apolis, Indiana (1958) {herejnafter
cited as Bradfordl., See generally
also, SAFERSTEIN,.

45ee Kaufmann v, State, 632 S.W.2d
685 (Tex. App. - Eastland 1982) Use
of a solution containing alcohol to
cleanse skin before blood test ad-
minjstered to motorist did not make
result of test inadmissible as a
matter of law in prosecutjon for
misdemeanor offense of driving
while infoxicated, but merely af-
fected weight to be given result
obtajned,

5The degree of error which woul’
result through use of alcohol ster.
jlization is dependent on: the
sfrength of the alcohol used; the
wetness of the area steriljzed at
the time of blood withdrawal; and,
the time elapsed between the ster-
jlizatjon and the taking of the
blood,

65ee generally Fitzgerald and Hume,
“Erroneous Expert Opinions in the
Civil and Criminal Trial of intoxi-
catjon Cases; Widmark Revisited," -
7 #10 The Champion 6, (1983).

TSee generally ERWIN, DEFENSE OF
DRUNC DRIVING CASES (1984), chap-

ters 15 and 17,

BuMersiovshy v. State, 638 S.W.2d

527, 529 (Tex. App. - Tyler 1982)
and Gamez v, State, 352 S.W.2d 732,
735 (Tex, Cr. App. 161),




ote...In Brief

Cases of N

)

SEQUESTERING DEFENDANT
PER SE REVERSIBLE ERROR
State v. Mebane
529 A.,2d 680 (Conn, 1987)

After the prosecution rested its
sale of heroin case, the defendant
testified, Durling a recess during
cross-examination of the defendant,
the prosecutor convinced the trial
judge fo keep the defendant and hls
counsel from talking since there
was more cross to be done,

The Connecticut Supreme Court read-
Ily found that preventing the de-
fendant from talking to his lawyer
during the recess violated the fun-
damental constitutlonal right to
asslstance of counsel,

Significantly, the court also held
that the error was not subject to
being harmless: "We believe that a
per se rule of automatic reversal
more properly vindicates the denlal
of the defendant's fundamental con-
stitutional right to assistance of
counsel guaranteed by the slixth
amendment," 1d. at 685.

JAIL CREDIT/ INCOMPETENCE
Tal-Mason v, State
515 So.2d 738 (Fla, 1987)

The defendant was found mentally
Incompetent to stand frial, He was
sent to the state forensic hospl-
tal, 5 years and 27 days later he
was found competent, He then pled
guilty and was sentenced to |ife,

The Court held that the time the
defendant spent In the state men-
tal jnstitution awaiting competence
was time the defendant was entitled
to jall credit for on his sentence
since "...commitment for {incompe-
tence,.. infringes upon llberty in-
terests in a particularly coercive
manner,” Id. at 739,

DATE OF SEX OFFENSE
Tommy Turner v, Commonwealth
Kye, (June 6 1988)
unpublished

In 1984 the defendant was charged
with sodomy of hls son on or about
November 10, 1982, At defendant!s
first trial, the victim . testified
that he was sodomlzed shortly be-
fore or after Christmas, 1982, The
defense was that the defendant
could not have committed the crime
since he was lncapable of having an
erection In November and December,
1982 due to a tumor on his spinal
cord,

The conviction on the first tfrial
was reversed by the Kentucky
Supreme Court, At the second trial,
the prosecutor In  his opening
statement revealed that the victim
would say that he was sodomized ln
late August, 1982, The defense's
motion for mistrial due to a var-
jance between the indjctment and
evidence was overruled, The Court
held on the second appeal that re-
versal was required: U"Although we
recognize the extreme difficulties
inherent in specifylng wlth ade-
quate accuracy the dates and times
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Ed Monhan

of sexual assaults agalnst chil-
dren, when only the chlidren them-
selves can tell the story, and have
held that In an ordinary case of
child sexual abuse, the specific
dates and tTlmes become much less
important, Hampton (v, Common=-
wealth, Ky., 666 S.,W.2d 737, 740
(1984)], we will not aliow the
rights of the accused To be tramp-
led in an attempt to ease the bur-
den of the prosecutjon, |In Hamp-
Yon, we held that time s not vital
unless It misleads the defense,
1d. The case at bar is a perfect
example of an attempt by the prose-
cutor to mislead the defense, The
Commonwealth!s attorney even admit-
ted to the trial court that, "I
certalnly don't deny [t looks
fishy,” Indeed it does "look
fishy", From the evidence of when
the crime was actually commjtted,
presented at the first trial, the

doctorts testimony cast serjous
doubts upon appellant's physical
ability to have performed the
sodomy, However, changing the date

of the alleged sodomy, so that iIf
was farther away from appellant's
Incapacity, without notifying ap-
pellant of the change, worked a
perfect ambush In the second trial,
and heralded the return of trial by
surprise,

Although the Commonweaith contends
that any error was waiver through
appeliant's fallure to request a
bitl of particulars, RCr 6.22,
there could be no more complete
bjll of particulars than the entire
first trial which misled the ap-



pellant to bellieve he must defend
against the accusatlon of a Novem-
ber crime,

Therefore, since appel lant was
misled In his defense by the sudden
and extreme varlance between the
indictment and the proof In thls
case, we hold that It was error for
the trial court to allow the
changed date wilthout granting ade-
quate notlce to appel lant,"

DV - OVERWEIGHT TRUCK
Samuel Rader v. Commonwealth
Ky.App., (May 13, 1988)
unpublished

The Court reversed 2 conviction for
operating an overweight tandem axle
truck.

nThe Commonwealth has the burden of
proving every element of a case a-
galnst a defendant beyond a reason-
able doubt. KRS 500,070(1), In
cases of thls nature, the very es-
sence of the offense entaills a
comblnation of proof going to both
welght and axie separation, State
V. Gribble, 24 Ohlo st. 2d, 85, 263
N.E.2d 904 (1970), A fallure to
establish elther of these two es-
sential elements will be fatal to
the prosecutlon's case, State v.
Gribble, supra, p. 905,

The Commonwealth falled Yo prove
the distance of axle separatlon. A
number of witnesses tossed around
the term "tandem axle vehicle, but
webster!s New Colleglate Dictlonary
defInes tandem as a vehicle (as a
motor truck) having close-coupled
pairs of axles, That deflinition

uses the weasel-word of close-
coupled, As with all wease l-words,
the term is relative and may be

used to describe the truck lIn
general terms, not Indlcating spe-
clficlty of measurements, 1t is
incumbent upon the Commonwealth to
prove beyond a reasonable doubt

each and element of the

charge,”

every

OPINION THAT CHILD TELLING
TRUTH/CHILD SEXUAL ABUSE
SYNDROME/COLPOSCOPE
Wil llam B, Campbell v. Commonwea | th

Ky., (May 19, 1988)
unpub i ished

The Court reversed the first degree
rape conviction and llfe sentence
since the trial judge admltted Lane
veltkamp's testimony regarding the
child sexual abuse accommodat lon

syndrome and since the trial judge
allowed Veltkamp to state his opin-
lon as to the chlld's truthfulness,

Also, the Court reversed since the
trial judge erred iIn permitting the
victim fo testify outside the pre-
sence of the defendant, and without
being sworn, The 8 year old prose-
cutrix testified llve via TV In 2
room separate from the defendant.

In his concurring opinion Justice
Lambert stated that Dr. Reva Tack-
ett's testimony on her use of the
co !l poscope was erroneousiy admitted
since the use of the device for
this purpose was not commonly ac-
cepted by the medical communlity and
Is thus Inadmissible under Frye,
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INVOLUNTARY GUILTY PLEA
Ernest Grubbs v, Commonwealth
Ky.App., (April 29, 1988)
unpubl 1shed

in an opinion written by the Chief
Judge, the Court of Appeals held
that the defendant's gullty plea to
robbery was not knowingly, volun-
tarily and intelljigently entered
since his counsel was defective in
advising him that he could be con-
victed of both robbery and assault,

CRIME STOPPERS CALLS
IMPERM} SSIBLE EVIDENCE
Timothy Whalen v. Commonwealth
Ky.App., (April 29, 1988)
unpublished

The defendant was convicted of
+heft in Franklin County, The Com-
monwealth's first witness was 3
police officer who testifled about
his conversation wlth an anonymous
person who called him via the
ncrime stoppers tine" giving him
very detailed information regardir
the theft and fingering the defen-
dant,

The Court held that this Informa-
+ion could not be Introduced since
i+ prohiblts a defendant from his
constltutjonally guaranteed right
to confront and cross-examine.

ED MONAHAN

Assistant Public Advocate
Director of Training
Frankfort Office

(502) 564-8006




Instructions

INSTRUCTIONS COLLECTED,
CATEGORIZED, LISTED

The Department of Publlc Advocacy
has collected many Instructions
filed in crimlnal cases In Kentuck-
y, and has compiled an index of the
categorles of the varlous lnstruc-
t+ions In a 7 volume manual, Each
instruction Is a copy of a defense
instruction filed In an actual Ken-
tucky criminal case, They are cat-
egorized by offense and statute
number,

COPIES AVAILABLE

4_\~/’

A copy of the index of avallable
tnstructions Is free to any public
defender or criminal defense lawyer
in Kentucky. Coples of any of the
actual Instructions are free to
publlic defenders In Kentucky, whe-
ther full-time, part-time, contract
or confllct, Criminal defense advo-
cates can obtaln coples of any of
the instructlons for the cost of
copying and postage.

HOW TO OBTAIN COPIES

1f you are Interested in receiving
an Index of instructions, or copies
of particular Instructions, con-
tact:

Tezeta Lynes

DPA Librarlan

1264 Loulisvilte Road

Per imeter Park West

. Frankfort, Kentucky 40601
;\) (502) 564-8006

/ Extension 119

MANUAL IN FIELD OFFICES

Wwe have a complete set of all in-
structions In each of DPA's fleld
offices, including Lexingfon, Lou-
isville, Boyd County and Covington.
Call the director of those offices
for access to thelr copy of the
file,

ONLY SAMPLES: UPDATE
AND INDIVIDUALIZE

0of course, the Iinstructlons are
meant only as samples of Instruc-
+jons by other attorneys in other
indjvidual cases. Each instruction
must be completely reviewed, up-
dated and Individuallzed for your
particular client,

DEATH PENALTY INSTRUCTIONS

The manua! Includes Tendered and
glven death penalty instructions in
most of the death penalty cases
tried In thls state, They are
categorized alphabetically by the
cllent's name,

OTHER MANUAL ENTRIES

There are also articles on instruc-~
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Manual -

instruction biblio-

tlons, and an

graphy.
SEND US YOUR INSTRUCTIONS

The instructlons file ls only as
good as the instructions we recejve
from attorneys practicing criminal
defense work throughout the state
of Kentucky, Please send us any
instructions that you think should
be included in the file in the
future. This concept of collecting
and dissemlnating good Instructions
only works well 1f each of you give
us your instructions to share with
others, We are In the process of
supplementing the manual,

OTHER SOURCES

Do not forget the many good arti-
cles on instructlons in The Advo-
cate, as tisted In The Advocate
cumu lative subject index,

EDWARD C, MONAHAN
Assistant Public Advocate
Director of Training
Frankfort, Kentucky 40601
(502) 564-8006



October 14, 1988

November 29, 1988-

December 3, 1988

DPA Mental
Retardation &n
the Criminal
Justice System
Semi nar

Har ley Hotel
Paris Pike
Lexington, KY

DPA Trial Prac-
tice Institute
Hol iday Inn
Hurstbourne Lane
& 1-64
Louisville, KY

KACDL Seminar
Capital Plaza
Frankfort, KY

December 9, 1988-
December 10, 1988

NCOC Trial Prac-
tice Institute
Macon, GA

January 2, 1989~
January 14, 1989

DPA Death
Penalty Semlnar
Barren River

March 13, 1989~

March 15, 1989~

State Park
June 4, 1989- 17th Annual
June 6, 1989 DPA Seminar

Holiday Inn, N.
Lexington, KY

The Sentenclng Project and the
Practicing Law Institute are spon-
soring a National Conference on
sentencing Advocacy on January 27-
28, 1989 in Washlngton, D.C. The
conference will teature sessions on
techniques of sentencing advocacy,
policy reform strategles, and de-
monstrations of courtroom sentenc-
ing practices, For further Infor-
matjon and reglstratlon, contact
The Sentencing Project, 1156 15th
Street, N.W,, Sulte 520, Washing-
ton, D.C. 20005; (202) 463-8348.

Stewart Continued from Page 2
side eoffects - some irreversible,

Chlldren's services are a parti’
ular focus of the branch, Bl was
recently involved In a case at
Children's Treatment Center in Lou-
isville which received medla atten-
tion,. He sees the overly broad
terms defined by the Juvenlie Code,
KRS 645.040(7), which allows com=
mifment for behaviors he cails "the
definjtijon of a typlcal ado les-
cent," as part of the problem, He
dislikes the potentlal for abuse of
the Code to create a turnkey func-
tlon. He says there are very few
ncrazy" kids who have exper tenced
psychot ic breaks - "most are explo-
sive or acting out.," Parents, un-
able to deal with the chiid, can
ncheck" the child into commercial
or private hospltals.

Bill has a clinical psychology mas-
ters degree (1975) from West Georg-
ia College, Carrolton. His under-
graduate degree, in psychology, Is
from Centre College. |In November

1988, Bill will wed Mary Davlidso. .
They'll tive in Lexlngton in their
newly renovated house.

CRIS BROWN

Paralegal

Major Litigation/Training
Frankfort, KY 40601
(502) 564-8006
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