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@ o
victim \'vik-tam\ n [L victima; akin to OHG wih holy, Skt vinakti he
sets apart] (15¢) 1: a living being sacrificed to a detty or in the per-
formance of a religious rite 2 : one that is acted on and usu. adversely
affected by a force or agent the schools are ~s of the social system): as
a (1) : one that is injured, destroyed, or sacrificed under any of vari-
ous conditions ¢a ~ of cancer) {a ~ of the auto crash) (2) : one that

is subjected to oppression, hardship, or mistreatment (a frequent ~ of
severe political attacks) b : one that is tricked or duped {(a con man’s

~

“By permission. From Websters Ninth New Collegiate
Dictionary © 1988 by Merriam-Webster Inc., publisher of
the Merriam-Webster ® dictionaries.”
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Bob Bathalter

Pendleton County contract counset
Robert Bathalter has been a public
defender for 18 years; several of
those were before the Department of
Public Advocacy was established to
provide statewide assistance to
Indlgents accused of crimes, He
"accepted whatever criminal defense
work came through the door"™ because
he recognized the great need.
Attorney David Melcher of Cynthiana
sald of him, "Bob took cases In
varlous Kentucky Countlies wherever
needed, without complaint, and he
was more than fair to the system
because he didn't charge a great
deal for his services and he repre-
sented the defendants well.”

Belng an attorney is a way for Bob
to help people "without belng a
social worker," He Is very sympa-

»~~thetic to his client's circumstanc-

ss and tries to understand their
point of view and give them the

. defense and fo be presumed

benefit of the doubt, He stressed
that it's important to look at the
big picture and not get emotionally
involved with the parties of the
case, His belief is that "every
person is worth a great deal and we

.all suffer [f even one individual

Isn't protected," He brings the
‘p:rlnciple to his practice that
"everyone Is entitied to a good
inno-
cent "

It's not a perfect system, He
fumes at the inadequate pay for
defense attorneys and the amount of
time spent In court waiting for
motions to be heard, He Is frus-
trated that he doesn!t have the
time or resources to do an in-depth
investigation or to hire needed
expert witnesses, He says the
worst aspect of the criminal jus-
tice system 1Is +that there's no
"real effort to rehabilitate people
who are repeat offenders,"

Bob enjoys matching wits with
prosecutors, He's found working
with experts "very fascinating® and
credits the system with "providing
every person an opportunity +to
defend themselves from charges and
obtaining expert help to chal lenge
the state!s case" as the best asp-
ect of the criminal justice system,

Bob is a 1970 graduate of the
University of Kentucky School of

Law, He and his partner, Richard
A, Woeste, practice at 16 E, Main
St,, Alexandria, KY 41001, Bob

hopes to build his practice and yet

continue to render services to peo-
ple In need at a reasonable price.
Bob has held positions as the Fal-
mouth City Attorney and Pendieton
County Trial Commissioner,

Pendleton County Attorney Donald
Wells sald of Bob:

As a brother attorney, Bob Is
very dilkigent, efficient and
very adept at sizing up the
merjts of a case and proceeding
accordingly, He sees the wisdom
of compromise ‘and settiement.
As a criminal defense attorney
he is rellable and straight
forward; very ethjcal and fair,
He's a straight-up fellow,
When Bob characterizes a de-
fense case, you can bank on it,

CRIS BROWN

Paralegal

1264 louisville Road
Frankfort, Kentucky 40601
(502) 564-8006

An eye for an eye leaves everyone
blind - Gandhi.




From The Edftor-
Criminal defense lawyers are often
viewed as not caring about victims,
Our important roles in the criminal
Jjustice system are often misunder-
stood as being against the victim,
I+ is critical that we better un-
derstand what victims endure,

To this end, the Advocate presents
a special fissue focused on victims,
We attempted to have many view~
points expressed, and we have been
fortunate that so many have been
willing to share their understand-
ably deep feelings, Unfortunately
for us, some chose not to respond
to our request for an article,

Victims are the most neglected per-
sons in the criminal justice system
- whether they be those who are the
object of the criminal act and
their families; the defendant who
Is in many respects a victim of
himsel f and those that have formed
him; the defendant's family, which
is often the victim of societal ac-
tions that do little or nothing to
break the cycle of violence and the
real causes of crime,

It is appropriate that this issue
Is presented during this season
since It is a time of birth, life
and new hope, Our hope is that we
better understand the many real
victims in our work,

-ECM

IF YOU FORGIVE PEOPLE ENOUGH,
YOU BELONG TO THEM AND THEY
TO YOU, WHETHER THE PERSON
LIKES IT OR NOT—-SQUATTER’S
RIGHTS OF THE HEART.

James Hilton
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~The Kentucky Crime Victims Compensatlon Board

written interview with its Chairperson, Anne P. McBee

What Is the purpose of the Kentucky
Crime Victims Compensation Board?

The general assembly declared that
It served a public purpose and is

of beneflit to the state to Indemni- .

fy those needy persons who are In-
nocent victims of crimlnal acts and
who suffer bodily or psychological
injury or death as a consequence
thereof, Such persons or their de-
pendents . may thereby suffer dis-
abllity, Incur financial hardshlips

-~ and become dependent upon public

Famn

asslstance, To that end, it is the
general assembly's Intent that ald,
care and support be provided by the
state, as a matter of grace, for
such victims of crime,

when and how did the Board come
fnto existence?

The Board was established in 1976
by a bill Introduced to the General
Assembly by David Karem,

Who are the present Board members,
and what are thelr professions,
backgrounds?

1, Anne P, McBee, Chair of the
Board, Attorney at Law

2, Jack D, Razor, dentist

3. Edward M, Coleman, former Demo-
cratlc Party Chalrman

4, Gordon C, Duke, former Secre-
tary of Finance and Adminlstra-
tion

who appointed them and when were
they appointed?

appointed by
former Governor Martha Layne Col-
lins, except Anne ‘P, McBee who was
appointed by former Governor John

Al!l members - were

Y. Brown, and reappointed during
the Collins administration, Edward
M. Coleman and Gordon C, Duke were
appointed December 7, 1987, Jack
D. Razor was appointed August B8,
1986 and Anne P, McBee was appoint-
ed July 18, 1980,

wWhat is the compensation of Board
Members?

The Chair starts at $19,000 per
year while the members start at
$18,000 per year plus full bene-
fits, )

How many staff does the Board have,
and what is the yearly operating
budget of the Board?

The Board has 1 full-time legal
secretary, 1 full-time clerk, and 1
full-time Investigator, It also
has t part-time investigator and 1
contract investjgator for a total
of 5 employees, It must also be
responsible for 1/2 of the execu-
tive director, executive secretary,
and Board members salaries. The
yearly operating budget based on
+he above information is $248,550,
The Executive Director is Joe Billy
Jones, The Director!s starting
salary is $31,900,

who is eligible for benefits? Must
there be a criminal compjlaint, in-
dictment, or conviction for a vic-
+im to receive compensation?

The Crime Victims Compensation
Board was established 1o hel
needy, innocent victims who suffer-

S
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ed physical or psychological injury
as a resuit of a violent crime
committed against them. KRS 346,
130(1)(c) states that police rec-
ords show that such crime was
promptly reported to the proper
authorities;
award be made where the police
records show that such report was
made more than 48 hours after the
occurrence of such crime unless the
board for good cause shown, finds
that the delay may have been justi-
fted, KRS 346, 130(2) states that
the Board upon finding that the
claimant or victim has not fully
cooperated with appropriate “law
enforcement agencies shall deny,
reconsider, or reduce an award,

How much money has been distributed
yearly for each of the {ast 5 years
to crime victims?

1983-84  $648,100
1984-85  $634,500
1985-86  $657,400 -
1986-87  $874,000
{1987-88 §773,700

What is the range of awards over
the last 5 years?

$3,400,00 average per award,

Where does the money avatlable to
be distributed come from? what
amount of money is presentiy avail-
abie to be awarded?

The money used to pay awards comes
from court cost collections and a
federal grant, This fiscal vyear
the Board will be allowed to spend
$947,700 from these funds,

How many people have applied for
compensation and how many people
have received tt in each year of
the last 5 years?

Applications Awards
1983-84 400 209
1984-85 360 199
1985-86 422 252
1986-87 528 281
1987-88 508 287

and in no case may an -

What are the ressons why persons
are dented compensatijon?

Some of the reasons people are

denied compensation are: fatlure
to supply the necessary information
to the Board in order to process
their claim; application withdrawn;
unable to locate the claimant;
fallure tTo cooperate with
enforcement; fallure to meet finan-
cial hardship criteria; assailant
and victim were related within the
third degree = of consanguinity;
assailant member of victim's house~-
hold; the injury was caused by an

law

unknown hit and run driver; no
physical Injury; contributory mis-
conduct; no police report filed;

claimant received payment for in-
Juries from other sources; fatlure
to file claim on time; property
loss only; crime not reported to
police within 48 hours; the victim
was confined in a state, county,
urban county, or city jail, prison
or other correctional faciiity, or
any state maintained jnstitution.
The victim cannot be involved in
any illegal activities at the time
of his Injury for which his claim
Is based,

What are jmportant regulations,
rules, and policles of the Board?

The Board tries to adhere to KRS
346 and 107 KAR,

I1f a member of a criminal defen-
dant's family §s harmed by the
community or someone in ift, can
they receive compensation from the
Board?

The Board reviews each claim on an
individual basis and awards or de-

njes a claim based upon it merits
in relation to KRS 346,

What does a person have to do in
order to apply for compensation and
within what time frame?

A person must file a claim form
with the Crime Victims Compensatijon
Board, 115 Myrtie Avenue, Frank-
fort, Kentucky, 40601 within 12
months from the date of the crime
or the death of the victim,

How long does It take for a claim
to be processed by the Board?

Due to several budget cuts over the
fast 2 years, it has been impossi-
ble to add additional staff *to
cover the lincrease In paper work
and clajms that the Board has been
experljencing, unfortunately, it
takes approximately 8 months from
the date a claim has been recejved
in the Board!s office to reach a
final decision. The Board meets
one day per month,

Is the decision of the Board ap-
pealable; to whom?

when a cliaim is assigned for deci-
sion, it is assigned to 1 indivi-
dual Board member on a rotating
basis. When that Board member makes
a decision, the claimant has a
right to file a written appeal to
the full board within 30 days from
the date of the original decision.
1f the claiment files an appeal to
the full Board, it will be put on
the agenda for the next Board meet-
ing, |f the full Board upholds the
original decisjon, the clajmant has
a right to file an appeal with the
Franklin Circuit Court within 30
days of the Board's decision,

Does the Board compensate for both
state and federal crimes within
Kentucky?

Yes,
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is the victim subjecf to any kind

of examination, if so, what kind
and by whom?
There is no set exam that the

victim must have in order to be
eligtble for crime victims compen-
sation, however, the victim must
have suffered physical or psycholo-
gical injury,

If the defendant makes fuil or
partial restitution to the victim
does that affect your award?

KRS 346,140 states that any award
made must be reduced by the amount

of ‘any payments received or to be.
recelved by the claimant as a

result of the Injury by the follow~
ing sources: from or on behalf of
the person who committed the crime,
under Insurance programs mandated
by taw, from public funds, under
any contract of Insurance wherein
the claimant is +the insured or
"beneficiary, and as an emergency
award pursuvant to KRS 346,120,

What kinds of things are victims
compensated for and what are the
minimum and maximum amounts that
can be received?

There is no minimum amount a claim-
ant can receive, however, the max-
fmum amount that can be paid on 1
injury or claim is $25,000, The
Board can only compensate for med-
fcal expenses incurred as a result
of the injury for which the claim
is based, $150 per week for loss of
support or wages as a result of the
fnjury, $2,500 funeral expenses,
and fees for psychological counsel-

tng.

Are awards 1 time only or continu-
Ing?

I1¥f the claimant states at the time
Investigation that additional
nedical expenses are forthcoming,
the Board member to whom the claim

Is assigned may elect to leave the
claim open for additional blills
providing proper documentation is
submitted by the clajmant and his
physician, The majority of our
claims are 1-time awards, The
amount awarded to victims is public
record,

is representation of the victim by
an attforney necessary and/or pre-
ferred by the Board?

No.

Who pays the attorney and what
amount?

107 KAR 1:025 states that if the

claimant . is represented by an
attorney and the afforney SO re—

‘quests, the Board may, as part of

any. award or-. by separate order
subsequent  to the award, aliow a
reasonable attorney's fee for the
filing of a claim and any subse-
quent proceedings. Such fee shall
not exceed 15¢ of the amount of the
award, and shall be pald out of the
award and not In addition to the
award. No attorney representing a
claimant shall contract for or re-
ceive as a fee any sum larger than
156 of the amount of the award,
Any fee contract in violation of
this provision shall be void,

Any other thoughts you have,

The crijme victims compensation
board relies totally upon court
cost collections to pay awards to
victims, Unfortunately, coliec-
tions are not increasing even
though the cases being tried in
court are on the rise, Some coun-
ties have never collected | penny
for our Board even though they are
mandated by law, Any heip you
could give us in Increasing our
collections would be greatly appre-
ciated,

ANNE MCBEE

Chair

Crime victims Compensation Board
115 Myrtie Avenue

Frankfort, KY 40601

(502) 564-2290

Anne McBee was appointed to the
Board in 1980 by Governor Brown,
She was reappointed in 1984 by
Governor Collins, Ms, McBee is an
attorney with McBee and Ruttie,
P.,0., Box 17, Burlington, Kentucky,
She is a 1984 graduate of Chase Law
School, She was employed with the
Administrative Offices of the
Courts 1976-1980,

HELPING CRIME VICTIMS

The Natjonal

Institute of Justice
published an Issue on Helping Crime

Victims in May/June, 1987, Coples
of the article can bs obtained di-
rectly from NiJ, Box 6000, Rock-
viile, MD 20850, (800) 851-3420 or
by contacting Crls Brown, Depart-
ment of Public Advocacy, 1264 Lou-
isville Road, Frankfort, Kentucky
40601, (502) 564-8006.




_ Compensation

For Crime Victims

Legal Authority

LEGAL AUTHORITY
AND CRIME COMPENSATION

Some law has developed in Kentucky
and elsewhere concerning compensa-
tion for crime victims, We briefly
summarize it,

KENTUCKY CASE LAW

In Com, Crime Victims/Compensation
v, Miller, Ky,, 607 S,W.2d 424
(1980) Adams collided with a parked
pickup truck on the street in Berea
while driving intoxicated, Adams
then proceeded to strike a mini-
bike ridden by John Miller (age 12)
and William Miller (age 6), and
kill both riders, Adams pled to 2
counts of second degree manslaugh-
ter,

In 1978 the Crime Victim's Compen-
sation Board dented a claim by the
fathers of the kids since the claim
arose out of the operation of a
motor vehicle and were thus
excluded fram the KRS 346,020(3)
definition of "criminally injurious

conduct " The Franklin Circult
Court reversed the Board, The
Court of Appeals affirmed the

Board's appeal, The Supreme Court
of Kentucky granted discretionary
review at the Board's request, and
tooked at the definition of crim-
inally injurious conduct which
reads, in part:

The operation of a motor ve-
hicle, motorcycle, train, boat,
aircratt or other vehicle in
violation of law does not con-

stitute a criminally injurious
conduct unless the injury or
death was intentionally inflic-
ted or the operation thereof
was part of the commission of
another criminal act,

The Court held no recovery in this

case was possible ",,.where there .

is a single injury-producing impact
and the only fcriminal act' per-
formed by an automobile driven
prior to such impact is the oper-

ation of a motor vehicle in viola=""

tion of law...." 1d, at 426,

The definition of ‘“criminally
injurlous conduct" has since been
amended to now read:

(4) "Criminally injurious con-
duct" means conduct that occurs
or ls attempted in this juris-
diction, poses a substantial
threat of personal, physical,
or in the case of a child, psy~
chological injury, or death,
and Is punishable by fine, im-
prisonment or death. Acts
which, but for the Insanity or
mental irresponsibility or lack
of capacity of the perpetrator,
would constitute criminal con~-
duct shall be deemed tfo be cri-
minatly injurious conduct, The
operation of a motor vehicle,
motorcycie, train, boat, air-
craft or other vehicle in vio-

lation of law does not consti-
tute a criminally injurious
conduct unless the injury or

was intentionally

death

Ed Monahan

inflicted or involved a
violation of KRS 189A,010;

In Hulsey V. Commonwealth Crime
Victim's Compensation Board,

Ky.App., 628 S.,W.2d 890 (1982)
Hulsey was the innocent victim of a
crime in 1976 invoiving a serious

" gunshot wound fo his left leg. In
. 1978 he was awarded $5,313,00 by

the Crime Victim's Compensation
Board for medical expenses and lost
wages., In 1979 the Worker's Com-
pensation Board awarded Hulsey a
$15,000,00 lump sum settliement,

Under KRS 346.170(2), the Court
held that the "Crime Victim's Com-
pensation Board is subrogated to
the right of a crime victim to
recejve worker's compensation bene-
tits when its award to the victim
i{s based on the same injury which
gives rise fo a worker's compen-
sation claim,” ld, at 892,

The Court reasoned that the Work-
er's Compensation award is for eco-

nomic loss, not for the physical
injury, The crime victim's compen-
sation act awards also includes

awards for economic loss, The Courft
indicated that the crime victim's
compensation act had a clearly e-
nunciated policy that a crime vic-
+im could not recover twice for the
‘'same damage, and that the Act was
for "needy" victims.

In Lynch v, Crime Victim's Compen=
sation Board, Ky.App., 748 S.wW.2d
160 (1988) Michelle Lynch was kill-
ed during a robbery of a Lex}ngton




motel, She was 20 and unmarried,

and was survived by a 3 year old
son, Joshua, The grandparents, who
were the guardfans of Joshua, re-
quested $2,500,00 from the Crime
Victim's Compensation Board for
funeral expenses, |t was awarded,
The grandparents also sought an
additional award of support because
of sertous financial hardships due
to the loss of Joshua's sole bene—
factor, The Board denied the
request since it found no financial
hardship suffered since there was
$264,00 per month avallable to him
from Soclal Security and investment
returns on $22,000,00 life insur-
ance proceeds, The Board found
these monies were greater .than

those monies available to Joshua-

prior to his mother's death, The
child and the mother had been
living on $3,289.50 per year., The
Board also denied the claim for the
failure of the grandparents to
provide Info on their financlal
resources,

The Court looked to the purpose of
the Crime Victim's Compensatijon
Act, and determined i+ was +to
compensate victims or their depen-
dents who have financial hardships
and who may become dependent on
public welfare, and that. this sup-
port was provided as a matter of
grace by the state, In other
words, it was a favor by the state,
not a right of the victim,

The Court held that Joshua suf fered
hardship but not financtal hardship
since he was ftnancially better off
after the death of his mother, and
that the grandparents, even though
they have suffered, are not
eligible claimants,

Judge Gudgel dissented saying it
was unfair to penalize the chiid
since the grandparents volunteered

~—%o assume the burden of raising

im, and that the chlld's present
income was totally inadequate +to

pay the cost of his ordinary day-
to~-day expenses,

ATTORNEY GENERAL'S OPINIONS

IN OAG 79-471 the Attorney General
stated his belief that credit for
earnings such as Insurance pay-
ments shall be reduced from the
maximum award rather than from
total loss of earnings under KRS
346,130 and KRS 346,140,

In OAG 82-332 the Attorney General
stated that the $10.00 cost was
due on all felonies and misdemean-
ors but only applies to traffic
offenses for which a term of
imprisonment may be tmpbsed.

In OAG 82-570 the Attorney Generai
opined that Ohjo residents injured
by criminal acts in Kentucky must
be compensated in the same manner
as a Kentucky resident since Ohjo
Is effectively a reciprocal state
with Kentucky,

In OAG 82-469 the Attorney General
stated thet in hjs opinion under
KRS 346,185(1) +the $10,00 fine
that funds the Crime Victim's Com-
pensation Board is only applicable
to those crimes where the Defen-
dant was ordered imprisoned or was
put on probation or conditional
release, It 1is not applicable
where the Defendant is only fined
even though the Defendant could
have received a jall sentence,

In OAG 84-312 the Attorney General
withdrew OAG 82-469 and opined
that since KRS 346,185 had been
amended that now the $10,00 fine
that funds the Crime Victim's Com-
pensation Board Is a cost to be
pald by a person convicted of a
crime where the Defendant could be
sentenced to a term of Iimprison-
ment,

KBA ETHICAL OPINJONS

In May, 1983, the KBA Ethics Com~
mittee was presented with the
foliowing question: May a lawyer
who represented a criminal defen-
dant f{ater represent the victim of
that criminal's acts in an action
before the Crime Victim's Compensa-
tion Board? The Committee answered
No, in KBA E-271 saying this in-
volved a "classic confljct of in-
terest "

OTHER AUTHORITY

A) Annotation, Statutes Providing
for Governmental Compensation for
Victims of Crime, 20 ALR 4th
(1983),

B) Title 107 Kentucky Adminjstra-
tive Regulations,

ED MONAHAN

Assjstant Public Advocate
Director of Training
Frankfort, KY 40601
(502) 564-8006

ANNOTATED B1BLIOGRAPHY
ON SENTENCING

The Sentencing Project announces
the publ ication of Annotated
Bibl iography: Recent Articles on

Sentencing lIssues, a 58-page bib~

liography listing over 150 articles
from law reviews, bar journals, and
other publications that have ap-
peared since 1978, Issues covered

inciude alternative sentencing,
capital pun jshment, sentencing
guidelines, mandatory sentencing,

and sentencing advocacy, The Bib~
| lography is available for $10 from
The Sentencing Project, 1156 15th
St. NW, Suite 520, Washington, D.C,.
20005,




- Judicial Sentencing

~ Probation-the judge’s quandary

There may be no concept in criminal
taw more difficult to explain to
the public than probation, Many
Judges shudder at the prospect of
going into an open courtroom and
granting probation over the objec-
tions of dissenting victims or
under the glare of the various vic-
tims; rights groups., While edito-
rial writers have recently begun to
suggest that the Courts should
utilize probation or alternatives
to sentencing more often, their
courthouse reporters are more |ike-
ty to pen headlines that read,
"judge Lets Convicted Felon Go Free
on Probation." In short, | have
yot to see a judicial campaign In
which an incumbent Judge has run on
a platform of releasing more defen-
dants on probation than his or her
col leaques on the bench,

A couple of months ago, | probated
a defendant who had defrauded var-
jous businesses by claiming em-
ployee truck drivers had run her
off the road, thereby ruining a
wedding cake she was delivering.
After the sentencing hearing, the
headline in the Courler-Journal was
typical, "Wedding Cake Caper Gets
Fina! Layer - Probation.," Incred-
ibly, the case made the national
wire with headlines similar (or
worse) to that used by The Phila-
delphia Inquirer - "A Not Even
Half-Baked ldea,"

what follows is a brief overview of
the current status of the law as it
relates to probation in Kentucky.
We begin with the proposition that
the legislature created a presump-
tion that probation should be
employed, KRS 533,010(2) mandates
that the "court shall consider the

possibjlity of probation,..," and
that "probation or conditional dis-
charge should be granted..." unless
the Court finds that at least 1 of
3 conditions exist,

The first is whether there is a
substantial risk that the defendant
will commit another offense while
on probation, This is generally de-
termined by the party's past crimi-
nal record., The second, is whether
the defendant is in need of correc-
tional treatment that can most ef-
fectively be rendered in an insti-
tytional setting., Such problems as
alcoholism, drug addiction, and se-
vere mental or emotional problems
are the most common faced, The
Judge must look to the available
resources at his or her disposal
which may vary greatly throughout
the state. The third and final
question the Court must ask s
whether granting probation in the
case at bar would unduly depreciate
t+he seriousness of the offense.
Most any victim would say yes. Most
any defendant wouid say he's learn-
ed his lesson, Judicial discretion
becomes a most important factor as
this is the most difficult criteria
+o consider,

There any many factors which influ-
ence the trial Judge when consider-
ing the statutory criteria,
are reluctant to disturb a jury
verdict, Juries are made up of fel~
low citizens (many who vote) and
are presumed to reflect public sen-
+iment, Nevertheless, every ftrial
Judge is sure to face an absurd
jury recommendation at some point
during his/her career, Considering
probation becomes rather tr icky
when a Jury has decided tThat a

Judges

Judge Johnstone

maximum sentence should be imposed.

The Commonwealth Attforney's recom-
mendation is of particular impor-
tance, especially iIn cases which
have culminated with a guilty plea,
The positions that the prosecutor
takes and the effect that [t has on -
+he sentencing Judge obviously var-
fes from circuit to circuift, in
Jefterson Co, the recommendation as
to years s generally followed and
the irend appears to be that less
positions are taken as to the issue
of probation, This leaves the dis-
cretion, and the pressure, with the
Judgs,

Arguments of counsel are offen per-
suasive on the issue, The attorneys
will sometimes bring to light fac-
tors which the Judge may not have
otherwise consjdered, At times,
argument coupled with an articulate
defendant may make a difference in
a borderline case for probation,
Statements from a defendant other
than routine "foxhole religjon" (I
just got a job, got married, found
Jesus, efc,) have raised more Than
one judicial eyebrow,

With fairly recent legislation re-
garding victims' jmpact statements,
Judges are becoming more sensitive
to the feelings and circumstances
of victims and their families,
Written statements from young vic-
tims of sexual abuse can be gutf-
wrenching for the sentencing Judge.
| had a victim jmpact statement
submitted from a young lady who had
been shot by her husband with a
large cal iber handgun, Her descrip-
tion of her feelings before, during
and after the shooting, as well es
her description of tThe physical



pain as the bullet ripped through
"her flesh, would put Stephen King
to shame, It certainly caught my
attention,

The nature of the crime itself may
have a bearing on the ocutcome of
the case, A sex offense or drug
case might not only be viewed dif-
ferently by the sentencing Judge,
but the current feelings of the
commun ity about the particular type
of crime may be taken into account
by the trial Judge, Members of the
bench have been criticized in some
areas of the state for probating
defendants involved in marijuana
cases regardless of the amount in-
volved or the lack of a criminal
record, One can Imagine the dilem-
ma a sentencing Judge Is In today
when dealing with a drunk driving
related offense in Carrollton or
Hardin County after the tragedy
those communities suffered, Circuit
and District 'Judges alike are

7 Thcutely aware of public sentiment,

The presentence investigation re-
port is the most effective tool
during sentencing in most in-
stances, The Division of Probation
and Parole prepares a thorough and
extenslive report that contains the
personal information on the parti-
cular defendant before the bench,
Everything from a description of
the offense to remarks or recommen-
dations from the interviewer are
there for review, The detailed
history of +the defendant's past
criminal record, school and work
history, family Information, physi-
cal and mental status, drug or
alcohol abuse and other pertinent
fnformation are of special import,

Many an argument has taken place
over whether Jjail and prison over-
crowding should be considered in
granting or denying probation,

~~Numerous Judges fee! that the over-

‘owding Issue is purely an execu-
tive problem and should not be a

~ fenses,
‘case in District Court to the mur-
“der case in Circuit Court evolving

" to utilize probation,

factor when deciding the propriety
of incarceration, While this argu-
ment may have technical merit, it
ts doubtful that the judicial
branch can escape any blame or re-
sponsibility for the problem of too
many Jjnmates for the space avail-
able, The criminal jJustice system
Is multi-faceted and all branches
of government must cooperate to en-
sure a speedy resolution to the
serjous problem of overcrowding,

There is little doubt that Judges
feel -pressure from special Interest
groups and press coverage when han-
dling those cases that have aroused
public attention, The Courts are
experiencing a major influx of
cases Involving alcohol related of-
From the drunk driving

from a fatal accident, the movement
Yo catch and punish those who drink
and drive has had significant im-
pact on the criminal jJustjce sys-
tem, Moreover, the groups that are
pursuing the cause of a specific
type of offense are aided by the
accompanying press coverage that
dominates the morning paper and the
evening news, While there is little
doubt that victims! rights groups
are making good faith efforts to
right what they perceive as wrongs,
one can only wonder what effect
their presence, along wjth the
ever-present press coverage has on
the sentencing Judge trying to give
all factors consideration,

Finally, it should be noted that
Jjudicial discretion In sentencing
and granting probation has been
eroded by legislative enactments
despite the mandate in KRS 533,010
Consider KRS
533,060 which prohibits probation,
shock probation or conditional dis-
charge after conviction of certain
felonies if a weapon has been used,
KRS 532,045 which reiates to defen~
dants convicted of certain crimes
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involving a minor, KRS 532,080
dealing with persistent felony
offender sentencing and KRS 533,060
dealling with people convicted while
awaiting trial on another charge,
or convicted while on parole, pro-
bation or conditional discharge.
These are a fow exampies of what
many Judges consider an unwarranted
encroachment by the legislature
upon the judiclary's responsibility
to consider sentencing alterna-
tives, lengths of sentences and
whether tfo run sentences concur-
rently or consecutively,

What does the future hold for
Kentucky? One project to watch is
the Public Advocacy Alternative
Sentencing Project, This pilot
program is funded by the Depariment
of Public Advocacy, the Corrections
Cabinet, and other agencies, It
offers meaningful alternatives to
incarceration for the Court +to
consjder, From current reports,
the first several months of the
project have been encouraging and
offer needed alternatives and
resources for the sentencing Judge,
The criminal justice system contin-
ues to need the cooperation of all
involved to fulfill its function of
providing justjce and equity,
Necessary elements for success are
prosecutors who will make reason-
able recommendations, defense coun-~
sel to help provide reasonable
alternatives at sentencing and
Judges who will make informed and
intel ligent decisions,

MARTIN E. JOHNSTONE
Chief Circuit Judge
Jefferson County
Louisville, KY 40202
(502) 588-4919

Judge Johnstone was elected to the
Circuit Judge bench on January 1984
and became Chief Judge on January
1988, He served as a District Judge
from 1978-1984,



MOTHERS AGAINST DRUNK DRIVERS

Mothers Against Drunk Driving is a
tax-exempt benefit corporation
which works to ald victims of drunk
driving crashes, discourage drug
and alcohol impaired driving, which
is unacceptable and criminal, and
deal more effectively with those
who do drink and drive,

MADD was founded in Fair Oaks, Cal-
ifornia in 1981 by Candy Lightner,
whose 13 year old daughter, Cari,
was killed by a drunk driver out on

bail from a previous hit and run
_ drunk driving crash, Until then,
nothing effective had ever been

done to keep Impaired drivers off
the road, even those who had killed
somebody, We now have more than
400 members in 8 chapters in Ken-
tucky, with 2 more countjes in the
process of getting charters,

In the years since MADD was estab-
| ished in Kentucky we have been en-
couraged by signs of progress. The
General Assembly passed the "Slam-
mer BilI"™ in 1984, We felt this was
a beginning for Kentucky to get
tough on people who chose to dr ive
under the influence, After monitor-
ing the law for the past 4 years we
have found the need to go back to
our leglslature and ask for chang-
es. The law is not being applied
conststently throughout Kentucky,
One of the changes we will be seek-
ing is enacting of the "illegal per
se" concept, This will make it il-
legal to drive or to be in control
~ of a motor vehicle with illegal ai-
‘cohol concentration as prescribed
law, There are now 45

by state

7320 LaGrange Road, Suite 227 e

states including D,C, that have es-
tablished "iliegal per se" laws, We
will continue to monitor the law
and seek changes where we feel 1t
is appropriate, i

MADD helps victims through the cri-
minal justice system in a number of
ways, starting from the time we are
contacted, In some cases this means
getting the proper charges filed,
We go to any pre-trial conferences,
court appearances and sentence
hearings, Often we are contacted
when a defendant comes up for a
probation or parole hearing, as
wall. For more Information or help,
contact the chapter nearest you.

LOIS WINDHORST

Lois Windhorst is married with 4
children, In 1980 her in-jaws were
kitled in a car crash lnvolving a
unlicensed, uninsured drunk driver.,
Through her efforts and the efforts
of others the Louisville-Metro
Chapter of MADD was established on
November 17, 1981, She served as
President of the Louisvilie Chapter
and Is now Vice-President and the
Legislative Liaison for the State
Coordinating Committee,

KENTUCKY MADD CHAPTERS

Ms, Faye Sturgill

SCC Chairperson

P.0, Box 722

Olive Hill, KY 41164
(606) 286-2017-H
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Louisville, KY 40222

Ms, Janie Lycan

Boyd County,

MADD

P.0, Box 993
Ashland, KY 41105
(606) 928-4477

Ms, Patricia C, Scott
Carter County, MADD
Rt, 1, Box 271
Grayson, KY 41143
(606) 474-4342

Ms, Debbie Dunn

Christian-Todd=-Tr jgg, MADD

P.0. Box 452

Hopkinsville, KY 42240

(502) B886-5243

Ms. Joyce Ann Evans
Daviess County, MADD
2257 Hoop Jr, Ct,
Owensboro, KY 42301
(502) 926-9819

M-, Earl S, Bell
Franklin County, MADD
P.0., Box 1238
Frankfort, KY 40601
(502) 223-3950

Ms, Lella Samith Haddle,

Hardin County, MADD
P,0. Box 2442

El jzabethtown, KY 42701

(502) 877-5992

Ms, Mildred B, Hilton
Louisvijlle Metro, MADD
7320 LaGrange Road, Suite 227

Louisville, KY 40222
(502) 425-8555

Mr, Edward C, Kentrup
Northern Kentucky, MADD

39 Waterside Way
Covington, KY 41017
(606) 556-1200

(502) 425-8555




KENTUCKIANS' VOICE §or CRIME VICTIMS
P.0. Box 14123 , Loudsville, Ky 40214

kvey
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Purpose: The organization of Ken-
tuckians! Voice for Crime Victims
is basically what the name stands
for. We are to serve as a group of
tnterested citizens and victims of
violent crime that speak out for
Justice for ALL, '

The original organization was forme
ed in Sept, 1984 under a different

name, then on Sept, 13, 1988 fherev

was a division and the new or-

ganization was formed under the new
. misapplication of the justice sys-

name K,V,C.V. with most of the ori-
ginal members joining K.V.C.V,

The original organization came into
being after | found the Injustice
that was rendered to the victims

and the protection that was given

to the persons convicted of the
crime, This was the results of my

son, Bradley N, Pruitt, being mur-

dered while asleep in his own bed,
in his own home, by his wife and a
hired killer,

Officers: Earl Pruitt, Executive
Director; Darwin Settles, Assoclate
Director; Kelly Wurth, Treasurer;
and Sue Egan, Secretary, :

Board of Directors: ‘Includ_e all of-
large,

ficers, plus 7 members at
Chapter Presidents are all
Members during their tenure,

Présently we have approximately 125
active members with chapters in
Louisville, Owensboro, Paducah and
Covington, KY, as well as in coun-
ties where no chapter is available,

Our flegisiative goals are to con-
tinue the work to get laws passed
or defeated that do not tend to ald
the victims, such as we did with
the Truth In Sentencing law in
1986,

"committed,

Board

Our service to victims is service
as advocates during their court
proceedings, work with them through
their grief period, help them in
any matters, as well as appearing
with them in court, We also assist
them in preparing their forms for
victims compensation and their vic-
tims impact statements,

MyA' personal view on the cause ot
the crime is the lack of punishment
for the crime convicted of and the

tem, It should not be allowed to
try to get someong off or found NOT

_ GUILTY on the basis of technicality

when the violation of the law is
Also the _fact that a
person can be found guilty, sen-
tenced and then 7 people on the pa-
role board have the right to grant
them a parole, This is not what

the jury or the judge wanted after

having heard the fuil testimony in
the case. - -

How can the causes of crime be les~
sened and dealt with? More emphasis
on famlly control,-education, reli-
gious factor toward crime, manda-
tory sentencing, determinant sen-
tencing based on the crime convict-
ed of, making the corrections fa-
cilities a place of punishment and
not a place to get a rest while
planning on future crimes,

We have been successful - in getting
HB 76 (Truth In Sentencing) bill
passed, supported the victims bill
of rights and supporting bills
whereby victims can appear before
the parole board, We have also
been successful ~ in helping some
bills that would lessen the hard-

‘ship on victims,

We helped defeat some bills that

would give criminals more rights,

We have appeared in the courtrooms
and observed judges, prosecutors
and others, This has (in our opin-
lon) had some effect on the outcome
of certain cases,

We also have been able to lecture
to groups and give them the jnsight
as to what they should expect if
serving on a jury., This we feel
has had an effect on the jury know-
ing more about the law and about
their duties as a juror,

The worst aspect of our system Is
the plea bargain and shock proba-
tion, Also the lack of prosecutors
msfandlng and considering the
feelings of the victims, (This has
changed some what in the past cou-
ple of years), Other aspects are
listed in some of the above items.

We are in hopes that we can have a
Victim Advocate in every county
where there is a Commonweaith Af-
torney to aid the victims through
the trial procedure, This will be
done by volunteer workers and will
assist in the area where the vic-
tims will not feel they are all
alone,

We have regular monthly meetings
throughout the state and hotd semi-
nars to educate potential jurors or
witnesses as wel] as having speak-
ers from the system to speak,

EARL E, PRUITT

Kentuckians! Voice for Crime
Victims ’

P.O, Box 14123 ‘

louisvilie, KY 40214

(502) 367-0638



Downtown \West End Branch
604 South Third St. 4303 \W.

Louisville, Ky. 40202 Louisville, Ky. 40211
502-581-7200 502-775-6408

R.A.P .E. Relief Center 604 S. 3rd Street

THE RAPE VICTIM - A THORN IN THE
SIDE OF THE SYSTEM?

Rape and violent sexual assault are
heinous crimes, Few would dispute
that, Yet, somehow when these inci-

dents evolve into the Commonwealth

Vs, John Doe for his sexual assault
against Jane X, It is no longer
quite so simple, The complexity of
the issue starts with the victim,
impacts the prosecution and de-
fense, affects the decisions of the
Judge and Jjury members and con-
founds socliety as a whole,

During the 13 and a haif years of
its existence, the YMCA R,A.P.E,
Rel lef Center has provided services
to thousands of victims of rape and
sexual assault, During those years,
we have seen laws change, Increased
willingness of victims Yo report
and prosecute, Improved investiga-
tion and prosecution, The victim,
however, still presents the same
profile and the incidents of sexual
violence continue to fit similar
patterns, Perheps, If we take a
look at the victim's response to
the Incident and the aftermath, we
can better understand why she pre-
sents such a challenge,

VICTIM/PERPETRATOR RELATIONSHIP

In 80 to 85¢ of the cases reported,
the assailant is known to the vic-
tim, The implications of this in-
fluence the reaction of the victim,
She may anticipate continued rou-
tine contact with this individual
or family and friends of the perpe-

502/581-RAPE

Louisville, Ky. 40202

trator may place excesslve pressure
on the victim to not report or fol-
low through. How often have we
heard of situations In which a
courtroom breaks out cheering when
a case |Is dismissed because the
prosecuting witness is reluctant to
testify? We cannot assume that this
response Is secondary Yo a false
report being withdrawn,

VICTIM RESPONSE TO FORCE

The main affect experienced by vic-
+ims during rape is fear, The per-
petrator may or may not have a
weapon, but the threat of death or
serious mutilation is almost always
stated by the rapist. The rape
often happens with no forewarning
and the victim's shock and fear
limits her response to a choice be-
tween being raped or mutilated
and/or killed. Later, as people say
twhy didn't you do this" or "why
did you stay there", she may ask
herself the same thing, forgetting
her mental and emotional state dur-
ing the ectual assault, Being
nforced® to participate, Iin this
context, s more than a simple
definition of "force,"

NATURE OF THE ASSAULT

Sexual intercourse is often only
one aspect of the rape. She may
have been "forced" to participate
in degrading behaviors. The assault
can assume sadomasochistjc or ritu-
alistic overtones, Breast, rectum,
mouth and other body parts can be-
come the sexual focus, All of the
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above are humiliating and difficult
to report, never mind testifying in
open court,

VICTIM RECALL OF THE INCIDENT

Frequently there are apparent con-
tradictions in the victim's memory
of the assault, On the one hand,
she can remember details such as
furniture placement, color of
clothing or other extraneous items,
sequence of events leading up to
and following the rape, who was
around the scene before and after
the lincident, and, offen, a good
basjc description of the assaliant,
On the other hand, through a
healthy and natural process of
denial, she may block out memory of
the level of violence of the as-
sault or some of the details of the
actual rape.

In a small percentage of these
cases, the victim chooses to prose-
cute, the perpetrator is jdentified
and arraigned, and she effectively
resolves for herself all of the
conflicts Inherent In the judicial
process. The prosecufor, wanting to
have a "good" case, tests her ver-
acity and stabitity through what
appears fo be a brutal interro—
gation, The defense, on behal f of
the alleged rapist, manipulates the
presented facts to support whatever
defense suitable, whether that be
mistaken identity, consensual be-
havior on the part of the victim or
false, retaliatory reporting, Peo-
ple, including the judge and jury,
are reluctant to see the clean cut,



o~

well| dressed father/husband/son de-
fendant as a someone capable of ?hé
violent and primitive behaviors al-
leged by the"vicﬂm. This brief
outiine of the judicial involvement
does not include the revictimiza-
tion felt through medical and po-
lice Investigation, the fear invol-
ved if the rapist is not apprehend-
ed or is acquitted, nor the frus-
tration of dealing with an intimi-
dating correctional system,

To understand why the rape victim

" Is different from any other victim

we must understand how rape as a.
-crime differs from burglary,

as-

~ sault, or other crimes against per-

. son or property,

7 WD HITCHHIKER PICKED UP ON

It appears that
somehow our culture was imposed up-
on the women the responsibility of
monitoring the man's sexual - con-
trol, ' .

Imagine reading a headline "™ 9 YEAR
1-64
AND DRIVEN OFF THE HIGHWAY; WHILE
THE DRIVER HOLDS THE 19 Y,0, AT
KNIFE POINT, COMPANION STRIPS AND
SEXUALLY ASSAULTS THE HITCHHIKER,"
Take a moment ‘o assimilate your
reaction, Now, add to the headline
the information that the 19 year
old Is a girl, Does that alter your
reaction? Do you wonder why she was
hitchhiking? Think it through
again, This time, add to the infor-
mation recelved that the two as-~
sallants were women, What is your
instinctive reaction to +two women
sexually assaulting a 19 year old
hitchhiker, regardless of whether
the victim was male or female?

The majority of you will be aimost
immune to an emotional reaction to
the headline Itself, You wiil

probabiy think that the 19 year old
girl had no business on the highway
but would have been indifferent it

~~1t had been a boy, You would think

1o women sexually assaulting a
teen would have been pathological

at night,

but if it had been two men, you
would simply assume they had a
"problem,"

This brief scenario suggests a-
nother compllication of prosecuting
or defending rape cases, It s
difficult enough under "ideal®
circumstances, for example a woman
is alone Jn her own home during
dayl ight hours when a man forcibly
enters the home, He assaults and
rapes her but during the rape,
after ejaculation, a witness,
preferably a police officer, comes
on the scene, This might constitute
a "good" case but consider how this
case would be effected with vari-
ables such as a juvenite victim, a

JuQenHe perpeirator, either of the.

two parties being under the influ-
ence of alcohol, the rape occurring
' racial or ethnic djf-
ferences or any of the other cir-
cumstances that touch on our own
fears and blases, The barriers
appear almost insurmountable,

To complete a discussion of the
rape victim, it Is necessary to
address the Issue of false report-
ing, A close examination of the
characteristics of a falsely re-
ported rape can be found in Practi-
cal Aspects of Rape Investigation

edited by Robert Hazelwood and Ann
Burgess, published in 1987, We can
also conclude that the majority of
women who have subjected themselves
to the multiple levels of scrutiny
preceding a frial are motivated fo
prosecute for reasons other than
their own personal gain, The long
term damage resulting from this
type of false allegation is of
great concern to everyone but a
greater wrong can be done if a
valid complaint is assumed to be
false,

There are lIndicatlons that some of
the above concerns are being recti-
tfied, People, including those of us
in rape crisis work, are having to
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examine our biases, Men are begin-
ning to acknowledge that at times
they feel embarrassment or gujlt
when dealing with a vijctim, Women
are having to separate themselves
from the fear that they could be
similarly victimized, Prosecutors
are learning that they can success-
fully prepare a witness for ftrijal
by supporting her attempts to
articulate the sequence of events,
Defense attorneys are discovering
ways to completely defend their
clients without further exploiting
the rape victim,

For the most part, these women are
essentially heal thy, productive
people, With good information and
support, they can handle the trauma
of trial, Through being accepted
the way any other crime victim
would be accepted, they can over-
come the shame and learn to state
the simple facts of the case with
candor and complete honesty, As we
continue fo work together in refat-
ing fo rape as a crime,
would be that the rape victim is no
longer the "thorn in the sige of
the system ¥

our hope

JOANNE WEJS, MSW, ACSW
YMCA R,AP,E, Relief Center
604 S, 3rd Street
Louisvilile, KY 40202

(502) 587-7273

Joanne Weis is the Program Director
for the YHCA R,AP.E. Relief
Center, Louisville, Kentucky, She
received her B.A, at Saive Regina
Coilege, Newport, Rhode Island and
her Masters in Socjal Work from

Wwashington University, St. Louis,
Missouri. Between 1980 and 1984,
she was employed by the AOC in the
Warrant and Medjation Division of
Jefferson District Court, In Decem~
ber, 1984, she went with the YMCA
Spouse Abuse Program as Adujt
Services Supervisor and therapist.
She has been at her present posi-
tion since December, 1587,



Protecting Children from Abuse and Neglect

Designed for both policymakers and practitioners, Protecting Children
from Abuse and Neglect, edited by Douglas J. Besharov, provides a compre-
hensive review of child protective programs. It describes how protecting
children from abuse and neglect is a complicated, value laden endeavor that
sometimes does more harm than good. Professionals contribute discussions of
child abuse reporting laws, the rapid expansion of child protective efforts, the
absence of protection for the unbomn child, the dilemma of allegations of
sexual abuse in custody and visitation disputes, the misuse of foster care in
cases of emotional neglect, abuse in out-of-home care, and other topics of
concern. Specific policy guidelines covering the role of protective agencies,
parental rights, reporting procedures, and case disposition are presented to aid
state and local officials, professionals, and advocates seeking to improve
services for abused and neglected children. An up-to-date, comparative study
of state laws regarding reporting, investigation, court procedures, and criminal
sanctions appears in the appendix. This 490-page book is available from
Charles C Thomas, Publisher, 2600 S. First St., Springfield, IL 62794-9265.

Price: $62.50.

CHILD ABUSE
AND SUBSEQUENT CRIMINALITY

A United States Senate Sub-Commit-
tee Hearing on juvenile justice was
held on October 19, 1983 to examine
the relationship between child
abuse and neglect, juvenile delin-
quency, and subsequent adult crim-
inal behavior,

Statements from Charles Huggins, a
child in the Juvenile Resource Cen-
ter, James Garbarino, Professor of
Human Development at Penn State
University, Nicholas A, Groth,
Director of Connecticut's Depart-
ment of Corrections Sexual Offender
Program, and Henry A. Musk, Mary-
jand's Director of Mental Health
Services unanimously spoke of the
correlation of these childhood ex-
periences to adult criminality as
i+ became apparent to them from the
work they did as counselors and
correctional personnel to adult
otfenders who were troubled youths,

A sampling of an "at-risk" child's
{ife was presented in a publication
authored by children of the Camden,
New Jersey Youth Center, Titles ot
poems are various but examples in-
clude "M, Nobody,* "I'm Incorri-
gible," "Speak Up and Suffer,"
Their pain is palpable, How preva-
lent these atypical homelite exper-
jences are natjonwide was not
addressed,

It you'd iike a copy of the tfran-
script, please write to me,

CR1S BROWN

Paral egal

1264 Louisvlille Road
Frankfort, Kentucky 40601
(502) 564-8006

Just before his death, Socrates,
the father of phlliosophy, speaking
the Crito, sald, "We ought not to
retallate or render evil for evil
fo anyone, whatever evil we wmay
have suffered from him,"

VOLUNTEER PROGRAM CHECKS
ON ABUSED CHILDREN

Campbel )

R. Neal |Lewis, County
District Judge heads up an in-
novative group called CASA, The
program, which has been in effect
for 3 years, relies on volunteers
to check on children who have been
declared abused or neglected and
have been committed to the super-
vision of the state.




—

'_ mount to opposition to the

‘The Victim's Family

The emotions raised by the debate
over the use of the death penalty
reach their peak when mention of
the victim's family Is made, Pro-
ponents of the death penaity, many
of whom belleve that capital pun-
fshment is something all victims!
families desire, feel that opposi-
tion to the death penalty is tanta-
inte-
rests of the survivors of murder
victims, Opponents of the death

© penalty are continuaily having fto

defend themselves against such
accusations,. "What about the vic-
tim's family?" Is a question that
speakers against capital punishment
can expect from almost any audi-
ence, Most often it is stated as
an angry accusation rather than a

question,

While it could generaliy be conced-
ed that the majority of victims!

~familles, Iike the majority of peo-

ple 'in this country, are proponents
of the death penalty, there Is cer-
tainly no unanimity on the matter,
Large numbers of families of murder
victims are opposed to the use of
capital punishment, even in the
case of the murderer of their {oved
one, Their views, which don't fit
the Image of a vindictive, vengeful
murder victim's family, often are
not reported in the media and are

certainly not considered by propo--

nents of capital punishment,

Despite the existence of victims!

~—+ami|les opposed to the death pen-

.Ity, there is a common!y-held view:

that opponenfs of capital punish-

ment and victims! families are in
two different camps, In some mea-
sure this is true., Unless victims!'
familles come forward to publicly
state thelr opposition fo the death
penality, a rare event for which

they have little desire or motiva-

“tion, they are assumed to be in

favor of the death penalty and
upset with anyone who works against

"executlons and the death penalty in

general, Opponents of the death

‘penalty rightiy feel that it is not

thelr place to make contact with
victims! families and to ftry to
persuade them to make pronounce-
ments -against capital punishment,
even those families they know to

hold private opposition to the
death penalty,
iIn many ways, though, the "fwo

camp" mentality regarding victims!'
families is not an accurate one and
is harmful both to opponents of
capjtal punishment and to the fami-
lies themselves,

In the aftermath of murder, vic-
+ims! families experience a range
of problems that have Ilittlie or
nothing to do with the use of the
death penalty and none of which are
cured or healed or satisfied by an
execution, Those problems are often
psychological ones arising from
grief, loss, anger, guilt, and
fear.,  in addition, families are
treated indifferently by courts,
prosecutors, ‘and the police, are
often shunned by members of their
comiunity, friends and family, and

_are frequently put In the public

—16—

spotlight by the media in ways fthat
only deepen their pain., The ways
in which society freats the fami-
lies of murder victims has been
referred to as a "second victimiza=-

tijon,” one that 1is clearly not
amel jorated by executjons, The
extreme anguish caused by the

murder of a loved one and compound-
ed by society's attitude toward
them is for most victims' familles
much more of an immediate concern
than whether or not we should be
executing convicted murderers,

The irony of the "two camp" mental-
ity that exists with many propo-
nents of the death penalty is that
though they claim to be speaking on
behalf of the victims' families,
they, like all of us, know ljttle
about what those famjlies go
through, While these people are
most likely sincere in their belief
that what they are doing will in
some way aid the victims! families,
they are in fact, like most of us,
avoiding the real jssues involving
victims! famil {es,

Opponents of the death penaity who
feel that their active work against
capital punishment somehow sets
them apart from victims!' families
need to look more closely at the
problems faced by the families, to
understand the variety of attitudes
toward the death penalty in partijc-
ular and the criminal justice sys-
tem in general held by those famj-
lies, and the ways in which alter-
natives to capital punishment might
include jncreased awareness of and

)



aid for the survivors of murder
victims,

Over the past few years there have
been a number of groups formed to
deal with the problems of victims!
famil ies, Many of these groups
have been short-lived, existing In
many cases to pass certain specific
pieces of victims! rights legisia-~
t+ion., One of the oldest and most
enduring of these groups, and an
excel lent source of information on
victims! famiiies, is a self=help
group known as Parents of Murdered
Chitdren (1739 Bella Vista, Cincin-
nati, Ohlo, 45237), Following is a
reading 1ist prepared by Charlotte
Hullinger, a founder of Parents of
Murdered Children,

READING LIST OF BOOKS ON ¥ICTIMS

1, Bard, Morton & Sangrey, Dawn,
The Crime Victim's Book, Basic
Books, Inc,, 1979,

2., Barkas, J.L., Victims, Charles

Scribnerts Sons, 1978 (out-of-
print, but your library may have
it

3, Biddy, Don, The Principles of

7. Magee, Doug, What Murder Leaves
Behjnd: The Victim's Family, Dodd,
Mead, Inc,, 1983,

8, McDonald, Willlam F., Criminal

Justice and the Victim, Sage Publi-
cations, Inc,, 1976,

9. Nicholson, George, Condit,
Thomas W,, and Greenbaum, Stuart,
Forgotten Victims: An Advocate's
Anthology, California District
Attorneys Association (order from
Crime Prevention Center, Office of
the Attorney General, 555 Capitol
Mali, Sacramento, CA 95814),

10, Reiff, Robert, The Invisible
Victim: The Criminai Justice Sys-

tem's Forgotten Responsibitity,
Bas ic Books, Inc,, 1980,

DOUG MAGEE

1800 Lexington Avenue, #5N

New York, NY 10029

DOUG MAGEE s on the Executive Com-
mittee of the NCADP and is the
author of Slow Coming Dark, Inter-
views on Death Row,

what Murder Leaves Behind: The
Victim's Family by Doug Magee ex-

Criminal Victimology, 1978 (avail-

able from the author: Don Biddy,
Criminal Justice Consultant, 6922
Turnbridge Way, San Diego, CA
92119).

4, Carrington, Frank G,, The Vic-
+ims, Arlington House, 1975,

5. The Crime Victims Handbook (or-
der from Crime Prevention Center,
Office of the Attorney General, 555
Capitol Mall, Sacramento, CA
95814),

6. Forer, Lois G., Criminais and
Victims: A Trial Judge Reflects on
Crime and Punishment, W.W, Norton &
Co,, 1980,

plores the tragic social, psycho-
logical, and legal consequences of
violent crime on victims! families,
$14,95. Order from: Dodd, Mead &
Co., 79 Madison Avenue, New York,
NY 10016,

Stow Coming Dark: Interviews On
Death Row by Doug Magee contains
in-depth interviews with prisoners
on death row, $10,95. Order from:
National Coalition to Abolish the
Death Penalty, 1419 V Street, Wash-
ington, DC 20009.

Forgiveness doesn't mean putting a
false label on an evil act, It
means, rather that the evil act no
longer remalns as a barrier to the
relationship.

-Marin Luther King
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in October, the 40th Annual

1987,
Assembly of Kentucky Council of
Churches approved a comprehensive
pol icy statement on crime and crim-
inal justice. That policy statement
and its accompanying commentary has
been published as a study document

for use by churches and others
interested in these issues, One of
the specific areas of concern a-
round which the council encourages
the building of alliances for ac-
tion is that of rights of victims,

The 'statement reads:

"Victims of crime and the criminal
justtce system suffer from the
after-shock of violent acts "

"The Kentucky Council of Churches
calls on all sectors of the commun-

 over a 3-year period,

KENTUCKY COUNCIL
OF CHURCHES

ity, including legal, legislative
and religious groups and agencies,
to help victims of crime and the
criminal justice system in order to
assure them full restoration of
their soclal, civil and economic
rights.”
The council of churches is imple-
menting actlon on the wide range of
crime and criminal justice issues
tion on victims issues- has been
limited to support for legislation
to expand the use of restijtution as
part of the sentencing process, and
encouraging clergy to receive
training in dealing with victims of
abuse,

Kentucky Council of Churches is
open to suggestions for action and

To date, ac-.

John C. Bush

collaboration on these issues, We
are interested in awakening aware-
ness and understanding among our
member churches and +the general
public to promote an equitable and
stable system of jJustice for all
We approach the entire
criminal justice system with the
awareness tThat the human bejngs
involved often are members of our
churches, whether they are crimi-
nais, victims, professionéls or
public officials,

people,

JOHN C, BUSH

Executor Director

Kentucky Counc)l of Churches
1039 Goodwin Drive
Lexington, Kentucky 40505
(606) 253-3027

Ky. bishops concerned about victims

The five bishops of Kentucky,
through the Catholic Conference of
Kentucky, have issued a statement con-
cerning crime victims. In a statement
dated Sept. 23, the bishops said the
Church’s consistent life ethic demands
that an organized effort be established
to‘aid victims of crimes. The bishops’

" statement reads as follows:

Dear brothers and sisters in Christ:

In our letter “Choose Life —
Reflections On the Death Penaltdy;."
the bishops of Kentucky affirm the
value and dignity of all life and the
obligation that value tplaces upon us to
support and nuture life at all stages.

While ““Choose Life” focuses on the
death penalty, the bishops state early
in the Yeetter that “We affirm from the
outset that we are concerned for all

affected by crime, especially
{ tims and their families.
ur opposition to the death
nalty, we do not want to be
insensitive to the sufferings of these
victims and we urge a compassionate
response fo meet their n A

What has become clear in working
and talking with victims of crime, is
that the recovery involves far more
than the restitution/punishment from
the court system. Victims of crime go
through many of the same stages as
those who suffered loss — denial,
anger, fear, depression.

The sense of loss may revolve
around such issues as loss of privacy,
loss of the sense of being able to
protect oneself, loss of thinking of
oneself as a valued member o .
society, the loss of perceiving oneself
as a participant in society, the loss of
control over one’s life.

In the case of physical violence,
some victims blame themselves,
focusing on what they did to cause the
attack.

Relatives of victims sometimes
unwittingly contribute to this blame
when they ask such questions as “Was
the door locked?”” “Why were you
alone?” *‘Didn’t you see
him/her/them?”

It seems clear that the Church’s
mission demands an organized,
deliberate communal effort to aid

victims of crime, to be a mediating
force to fpromote healing of the varied
forms of injury sustained.

The concern for victims of crime is
further stressed by our insistence on a
consistent life ethic.

The Catholic teaching on the dignity
of the human person represents a
unified ‘Respect Life’ stance, a
consistent life ethic encompassing all
human life from conception through
natural death, from the innocent to
the guilty.

Cardinal Bernardin of Chicago has
developed this approach as one which
does not separate life issues but
rather seeks to show their essential

unity.

We gratefully support the Kentucky
Council of Churches’ statements on
victims of crime and urge
implementation of a response.

One of the first steps toward
implementing a response to vigtims of
crime needs to center around
education and training of those who
are in pastoral positions: pastoral
workers and clergy.

The dynamics of direct

victimization are complex and require
specific knowledge. We urge
workshops be conducted by those with
the specialized knowledge of the
dynamics of victimization.

These workshops should sensitize
and educate in order to guide the
services to victims and properly
prepare those who are ministering to
victims. These workshops will be
conducted by appropriate diocesan
agencies.

Yours in Christ,

Most Rev. Thomas C. Kelly, O.P.
Archbishop of Louisville

Most Rev. William A. Hughes
Bishop of Covington

Most Rev. John J. McRaith
Bishop of Owensboro

Most Rev. J. Kendrick Williams
Bishop of Lexington

Most Rev. Charles G. Maloney

Auxiliary Bishop Emeritus of
Louisville
October 2, 1988
THE MESSENGER



and siblings.

By Ronnie Peterson

The Compassionate Friends is a self-help group for parents who
have experienced the death of a child. The primary method of sup-
port for bereaved parents is by providing sharing groups, but newslet-
ters, lending libraries, guest speakers, and telephone friends are part
of most chapter programs. Present at every meeting are parents who
have survived and can model that it is possible to do so. There is
no elaborate structure, nor affiliation with any religion, and any con-
tributions are entirely voluntary.

Members are at all stages of recovery and are fluctuating among
them. Some have a deep religious faith; some have lost theirs; many
are adrift. Even a small chapter is apt to include some who are cur-
rently receiving professional help or who have had such help in the
past, in addition to participating in TCF.

We recommend that all chapters have advisory boards of profes-
sionals from various disciplines and that the leaders turn to them
for guidance whenever necessary. It is essential, of course, that those
the chapter selects to serve on its advisory board believe in self-help
and recognize that the process, like grieving itself, is slow and
sometimes stumbling, but can usually be trusted to work itseif out
with a minimum of intervention.

The Compassionate Friends was founded in 1969 by Rev. Simon
Stephens, an Anglican chaplain at the Coventry-Warwickshire
Hospital in England, after he noticed that two sets of bereaved
parents were of more comfort to each other than he or any other
professional could be. Arnold and Paula Shamres brought him and
TCF to the United States in 1972 after the death of their daughter,
and there are now over 400 chapters in this country alone.

Our own son was killed in 1970 and we knew nothing of TCF
until 1978 when we joined the new Buffalo, N.Y., chapter with the
stated purpose of helping others. We had survived quite well but
remembered clearly how very difficult it had been even in our
relatively simple situation: an exemplary child with whom we had
an excellent relationship, a really “accidental” death with no one
seriously at fault, continuing support from family and friends, and
a marriage with loving communication.

We discovered that we had had one great advantage: prior expe-
rience of tragedy. For many parents their child's death is the first
really bad thing that has happened to them. We had already known
the death of my parents in a flood and the suicide of Art's sister.
These were hard lessons in real life. They made the headlines, and
they had happened not to someone else, but to us.

The Compassionate Friends

A self-help organization offering friendship
and understanding to bereaved parents

In the self-help group, one of the first great learnings is this: | have
not been singled out for this unspeakable affliction. There are all
these others, and, as one gets to know them, they are fine people
with beautiful children also. The absolute isolation that bereaved
parents feel starts to break down into identification with the group.
At some point, “Why me?” and “Why my child?” can begin to give
way to “Why us?” and “Why all our children?”

Meetings always start with the members introducing themselves
by telling briefly of their children and the circumstances of their
deaths. Those who cannot yet say the words need not speak. (Fre-
quently they will say later the same evening, “I'm ready now,” and
tell their story.) Immediately the new member knows that these peo-
ple know, unlike family and friends who seem to trivialize the death
by likening it to the death of some other family member. These
people know that losing a part of one’s self, of one's future, is dif-
ferent from other losses. The inappropriate remarks, the “comfort-
ing” cliches of the uninformed, are repeated ruefully and then often
with rising humor about the ignorance betrayed. In the midst of the
“How could they's” someone, blessedly, may say, “I remember when
I said things like that.” The door to understanding a neighbor’s
“uncaring” attitude begins to open.

Someone may have, without asking, dismantled our child's room,
“to spare us,” and the impotence and guilty rage this arouses is
remembered. Another has felt this way, too, and is still angry and
hurt and feels no gratitude for the work involved. Don’t bother me
with the good motives behind it—they had no right! So I would have
cried all the way through it. What's wrong with that? | often feel
better after crying. Me too.

It is of course the “me too's” that are the magic. Someone in the
group will have felt “that way” too. And another part of the magic
is that someone else won't have felt that way at all. We learn that
there is no right way and no wrong way. Each has to find a way
that works. We give no answer. We give lots of answers. Pick one.

Sometimes drugs or alcoho! are mentioned and there is real
unanimity about the dangers involved—but no righteousness and
no condemnation (except of the doctor who prescribes liberally and
then disappears). The need for oblivion, for an even temporary sense
of well-being, is too well understood and accepted.

The most important things that TCF offers are the endless capacity
to listen with true empathy and the reassurance that one is not “go-
ing crazy.” People come together with nothing else in common but
theit bereavement, and nothing else matters. We listen to each other’s
stories told over and over as each fries to convey the specialness
of the lost child, to deal with the events surrounding the death itself,
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the bitterness and alienation that remain, the disappointment over

ticipated support that does not materialize. We do not live up to
«1e expectations of society; we are uncomfortable for friends and
fellow-workers; we think that perhaps they are right and that we
should be “putting it all behind us” and “getting on with our lives.”
We pretend, but we are frightened.

Some doctors prescribe for our “nerves” and some clergy tell us
that it's God's will. Even our parents, our brothers and sisters think
that we should be over it, and our other children appear to be going
on with their lives as though nothing had happened, or else they
are in deep trouble and we have no idea what to do for them or
the strength to do it.

Attendance at TCF meetings bring us together with many other
parents who feel the same way and with parents who have succeeded
in resolving many of the problems. Each meeting includes a short
portion giving cognitive knowledge about some aspect of grief and
healing {speaker, film, book review) and most chapters also have
a lending library of books and tapes, but it is the sharing that brings
parents back time after time. This is often the first group that they
have felt comfortable with and may even be the first social contact.

A wife may say that her husband won't talk to her about their
child. (He may be sitting next to her when she says it!) Other wives
present know all about that. But a husband in the group will counter
that his wife would talk about nothing else, so that he didn’t even
want to come home at night. And yet another couple may tell that
they had not been able to resolve this, were growing further and
~~“«ther apart, and had gone to a counselor. Together they'd learned

reach compromises that worked for them. A woman will say that
that is why she comes to TCF. She can talk about the child, and
someone will listen. It takes the pressure off her husband. All the
women present have learned a little more about men and marriage.

We read terrible statistics about the marriages that break up after
the death of a child and we are disturbed. TCF's constant counsel

of patience, with one's self and then with others, as well as insights
into other marriages that seem to be holding. works to reinforce the
idea that a relationship may be basically okay in spite of the discovery
that partners are not able to support each other while each is
struggling to adapt to a crushing new reality.

All of us worry about our surviving children. We have trouble
understanding their different styles of grieving. We ask for and receive
a lot of advice about this. TCF family get-togethers have helped by
putting our children in touch with each other. Some chapters have
regular sibling programs.

In TCF we hear each other talk about how much it hurts, and
all agree, and no one suggests any need to hurry it along or pre-
tend that the pain is gone. There will be someone there to say that
it isn't quite as bad as it was, that it does get a little better after a
while. Another nods.

There are difficulties on the job (or at home) in being disorganized,
unable to concentrate or reach decisions. Lots of company there.
It feels safe to discuss fears, dreams, anything. Through it all, we
listen and respond. We take each other very seriously. We recognize
each other’s needs as our own, and those a little further along reach
out to those coming on behind. It feels very good to be able to help
someone else, and we recognize it as a sign of our own progress.

Some of us stay on, listening, reading, listening, attending con-
ferences, listening—and learning. We have seen a lot of pain and
a lot of healing. We have received much more than we have given.
The Compassionate Friends works.

For further information and a complimentary copy of the National
Neuwsletter, write The Compassionate Friends National Office, P.O.
Box 3696, Oak Brook, IL 60521-3696.

Mrs. Peterson is the Professional Relations Liaison at TCF.
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Forgiveness Benefits Pardoner

Most Of All, Says Theologian

¥
WY BRUCE BUURSMA
£The Chicago Tribune
{ 1 CHICAGO—Forgiveness can be
{ grand and dramatic gesture, as
'was last year inside a stark Ro
#men prison cell when Pope John

Zpgul I took the hand of Mehmet .

AN Agca, the man accused of at-
felnpting to assessinate the pon-
B4l in St. Peter’s Square, and for-
e him. - : ’
- - 1But usually it is a far more or-
y miracle whose chief value
y rest less in the sense of rellef
t washes over the one who is
ven than in the purging of

§he pain that has seared the soul
bi fhe one who proffers the par-

-1 S ; ;

."When .you release the wrong-
Mder from the wrong, you cut a
ymilignant tumor cut of your in-
nek 1Te,” said theologian and eth-
ick#t Lewis B, Smedes. “You set &
pdscner free, and you discover
= :::”pn;oner almost always was

o 34M DES, A professor at Fuller

gg}ﬁglcal Seminery in Pasade-

if. has become a nationally

wf] forgiveness sinc
2180 Jast year of Hes best-selling
'.Mvzva.nd Forget: Healing the
“Harts We:Don't Degerve. .. -

:- xFhe book, published by Harper
#: Fow, has sold about 250,000 cop-
365 and has made Smedes nearly
a8 forrid an item on the country’s
“‘telgvision and radio talk-show
ctroult as the scorchingly candid
}sex counseling crowd.

i ?The oveérwhelming response to
“the book, Smedes said after a
~gpeech this week to a clergy semi-
-n8Yr in Otkbrook, Ill, a Chicago
- gublrb, hes provided him with a
“gesounding “reassurance of how
-right 1 wes” in tackling the topic

““When you release
the wrongdoer
from the wrong,
youcuta = .
malignant tumor
out of your inner

life.” -

" Lewis B. Smedes

" - “It has increased my awareness
~of how epidemic the sense of be-
“Ing screwed is,” he said. “On the
..pther hand, 1 wish to God I could
‘“have sald something In the book
that would have made forgiving
-pasfer. It isn’t'a How-to book.
.‘There isn't & road map o forgive-
. ness.” . . L.t .
’ But Smedes, an ordained min-
“ster in the Christian Reformed

% ized authority on the balm' Church, & conservative Dutch
?gn gince the publica--'Calvinist denomination, has pro-

‘¥iged four markers, or “stages,”
*Aor a pathway to forgivensss and
“reconciliation. - .. L.

_ "“FORGIVING IS love’s toughest
. 'work, and love’s biggest risk,” be
- gald. “Our sense of fairness tells
us that people should pay for the
-~wrong-they do. But forgiving 4s
1ove’s power to break nesture's
rule.”
And retribution, said Smedes,

has its limitations. “If it were re-

ally a matter of an eye-for-an-
eye, the whole world would be
blind,” he sald. “Vengeance is a
passion to get even. The problem
with revenge is that it never evens

‘picion that forgi

the score. It ties both the injured
and the Injurer to an escalator of
pain. Both are stuck on the esca-
lator as long as parity is demand-
ed, and the escelator never stops.”

. On the other hand, the alter-
native of forgiveness creates the
“possibility that the violence of

love can invade the irreversibility

of history,” Smedes added. “It
may break all the normal moral

. equations of fairness, but it is the

only way to break the cycle of the

. violence of pain in an unfalr

~world.”

HIS “STAGES of forgiving” in-
clude & tough-minded acknowi-
\edgement of the hurt feit by the
person who has been wounded, &
recognition of the hate that often
boils up, & decision to heal the
broken relationship and, {inally, &
resolve to invite the wrongdoer
back as a partner in & new rela-
tionship. . -

But there is, he acknowledged,

~ambivalence .shot through the

whole process. -

“Forgiving 18 a risk,” he seid.
“God is not a doormat, nor should
anyone else be a doormat. We
must face up to the skeptic’'s sus-
ving 15 really a
religious trick to seduce hurting

.people into putting up with

wrongs they do not deserve.”

In addition, Smedes said, for-
glveness ought not to be regarded
as a moral obligation. “You can
ruin a really nice miracle by mak-
ing forgiving & moral duty,” he
sald. “Forgiving is an outrage
egalnst straight-line, dues-paying
morality. And anyone who
preaches the besuty of forgive-
ness should get it through his
head that what he urges us to do

- goes agalnst the grain of any de-

cent person’s yen for & fair deal.”

"°Copyx.'ighted, Chicago Tribune Company, all rights reserved,
used with permission”.
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‘The Death Penalty

HIATING ONIANIVAS "B A8 NOLIVHLISNTY

by Karen Kane

Karen Kane is a research associate with the New York
State Defenders Association and has received her master’s
degree in criminal justice from the State University of New
York at Albany. _

Introduction

The consequences of capital punishment are not con-
fined to the individual who has been sentenced to die, but
tear at the entire social fabric of those who stand on the
periphery of an act of violence. However, with all the debate
concerning capital punishment, little, if any, attention has
focused on the impact of capital punishment on the families
of both death row inmates and murder victims. These conse-
quences, for many families, can be profound; yet, society
traditionally reacts to these families with indifference and
avoidance. For example, the families of death row inmates
have often been referred to as the ‘““forgotten victims."'? This
article is an attempt to alert the reader to some of the conse-
quences that many of these “‘forgotten families’ have en-
dured; it will hopefully become an issue that enlarges the
debate surrounding the overall wisdom of maintaining
capital punishment in a civilized society.

We focus first on the families of murder victims.

The Families of Victims

Society’s clear message to the families of murder victims
is that the cry for vengeance is expected, acceptable and,
indeed, redeemable. An angry but removed populace fre-

quently assumes that the grief of the victim's family will be
lessened once the death penalty accounts for the life of the
convicted. Society intuits that these families not only sup-
port the death penalty for their loved one’s killer, but also for
others who are convicted of similar offenses. Often,
however, the cry for vengeance is a reflection only of sacie-
ty’s collective frustration, not that of an aggrisved famity
whose wounds need closure. As Colin Turnbull writes:

“There is no shortage of testimony to the effect whereas
their (the victim's family) initial reaction is to demand
vengeance, they ultimately suffer from the knowledge that
they are responsible for an ever-widening circle of
tragedy.’’?

There is no doubt that many families who have suffered
the tragedy of having a loved one murdered advocate for the
use of capital punishment. However, it cannot be cavalierly
assumed that all families in like situations want the same. It
is one purpose of this article to introduce the reader to the
feelings of some victims’ relatives who have actively sought
to overcome the anger, hate and vengeance associated with
their loved one’s death, and have in the process worked to
prevent additional murder at the hands of the State. The
following quotes, most of which have been provided by the
Institute for Southern Studies, are from the members of
some of these very special families.3

ROY PERSONS, in a letter to the St. Petersburg Times
regarding the sentencing of Willie Rivers for the murder of
his wife: ’

“My wife, Carol Persons, was murdered by Willie Rivers.
She was a good and beautiful person, and | loved her very

1. See, P.W. Perry, ‘“The Forgotten Victim,” Mental Hygiene 57: 11-14
(1973). Similarly, Bakker, et al. (1978) have labeled the families of prisoners
the “hidden victims of crime”. See, L. Bakker, et al., “‘Hidden Victims of
Crime," Social Work 23: 143-148.

2. C. Turnbull, “‘Death by Decree,” Natura/ History 87: 51-56 (1978) p. 54.

3. The institute for Southern Studies, located in Durham, N.C., is a
research and publication center which focuses on combating capital punish-
ment. We thank the Institute for allowing us 1o reproduce these quotes.
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much. That heinous act robbed her of her chance to have a
full and productive life, and robbed us of the opportunity to
continue the meaningful relationship we had developed over
the past four years.

“Her life was precious, as is all life. Despite my feelings of
anger, disgust, pity and nausea toward Rivers, } do not
believe that his life should be taken. | would have been will-
ing to testify in court that | or Carol would not have wanted
him to be sent to his death, but this testimony would not
have been legal.

“Do not misunderstand. | am not criticizing the jurors, nor
do 1 think they made a mistake. All of the evidence unmistak-
ably proved that Willie Rivers murdered Carol. The jury is
not mistaken, but the law is. Nobody has the right to take a
human life, and this includes the State of Florida....

“Carol's death was a real tragedy to all of those who loved
her so dearly. Her life as a person and as a psychologist
represented an aitempt to create better interpersonal rela-
tions among people and to promote understanding. There-
fore, it is even more tragic that her death will, by sentencing
Willie Rivers to his death, reinforce and perpetuate feelings
of vengeance, hate and further human evil. The laws should
be changed.”

MARIE DEANS, in a 1986 speech to an lllinois church
group concerning the murder of her mother-in-law, Penny:

“| was carrying Penny’s grandchild, and we could not im-
agine how we would teach this child that life is sacred if we
allowed a human being to be killed in his grandmother’s
name or in ours.”

The following is a quote from a letter written by Ms. Deans
in July 1986 to the New York State Defenders Association:

“The hundreds of murder victims' families across the
country who, to no avail, have pleaded for mercy for those
who murdered their loved ones clearly demonstrate that the
death penalty has nothing to do with the victims’ families ...
Victims' families simply serve as a cover-up for the fact that
our leaders choose to gain votes by reacting to people’s
fears rather than honestly responding to society’s needs.”

WILLIAM RILEY of Orlando, Florida, in a letter to Gover-
nor Robert Graham requesting clemency for his father’s
murderer:

“If my father taught me anything about life, it is that God
gives life and only He has the right to take it away. The God
that | came to know, through my father, was one of love and
mercy and giving another a chance to do better—not one of
vengeance.... We questioned and wondered the reason for
my father's death. We suffered as a family when he died.
And we ask you not to add to our suffering by killing James
Dupree Henry. We have found it in ourselves to feel compas-
sion for this young man and we ask you to do the same.”

VIRGINIA FOSTER of Knoxville, Tennessee, in a 1978 in-
terview regarding the murder of her son:

“There is an old saying: ‘You would feel different if it hap-
pened to you.’ Well, it did to me. And | have thought so much
about this person and how | have hated him for taking my
loved one away from me.

“But after much thought and many tears | knew that my
feelings on capital punishment had not changed. For | knew
in my heart that killing is still wrong. And | believe that there
are other ways for punishment. And | surely want this person
to be punished.

“He must pay for what he did. But | don’t wish him to be
punished by death.

“For taking his life would make two killings, two murders
and two guilty people.

“| truly believe in God’s commandment, ‘Thou shalt not
kill.” And | believe the person or persons who kill by capital
pur;ics’hment are as guilty as the person who is being pun-
ished.”
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GOLDEN BRISTOL of Dearborn, Michigan, in a 1978
speech to a group of California inmates:

“The devastating news that our daughter Diane had been
raped and brutally murdered cut like a knife into the depths
of our souls. We had the normal human reaction of grief and
anguish.

“‘Didn't | have the right to be filled with red-hot hate? But
where would it have gotten me? It wouldn’t have brought my
daughter back.

“We view this person (Michael Keeynes, convicted of
Diane Bristol’'s murder) as one of value and worth. We are
interested in him as a total person. Not for what he did, but
for what he can becoms.”

The Families of Death Row Inmates

Several studies have examined the stresses experienced
by the families of “‘general population” inmates, but studies
which specifically focus on the famities of death row inmates
are relatively sparse.s The literature that does exist suggests
that one of the most common effects for these families is a
feeling of stigmatization and embarrassment surrounding
the tragedy.5 As observed by Radelet, et al.:

“Like the victims' families, the families of death row in-
mates see themselves as innocents deprived of a loved one
because of an event over which they have no control. They
bear no direct responsibility for the crime, but they suffer it's
stigma.’’s

This feeling is aptly illustrated in a statement by the wife of
a death row inmate:

“I've found that people can be very cruel when they learn
you have an immediate family member on death row.
Generally they leave you with the impression they think you

4. For a review of such studies, see, S.L. Brodsky, Families and Friends of
Men in Prison, Lexington, MA: Lexington Books (1975); S.H. Fishman and
A.S. Alissi, ‘Strengthening Families as Natural Support Systems for Of-
fenders,” Federal Probation 43: 16-22 (1979); P. Morris, Prisoners and their
Families, New York: Hart (1965); D.P. Schnelier, The Prisoner’s Family: A

of the Effects of Imprispnment on the Family of Prisoners, San Fran-
cisco: A and E Research Associates (1978).

5. See, , M. Radelet, et al., “‘Families, Prisons, and Men with
Death Sentences,” Journal of Family Issues 4: 593-612 (December, 1983); L.
Bakker, et al., “"Hidden Victims of Crime,” Social Work 23: 143-148 (1978).

6. See, M. Radelet, et al., supra, note 5, at 600.
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are tainted because you are related to a convicted killer...."7
- Studies of families of incarcerated men reveal that fre-

- quently family members will lie about or. hide the
whereabouts of the incarcerated family member.8 Keeping
such a ‘“‘secret’’ is almost impossible for the families of
death row inmates because the pending execution is
brought to the attention of the public through the glare of na-
tional medla, Very little, they report, can be more hurtful or
humiliating than knowing a relative’s death is actively
desired by others. ‘*‘The families of the condemned,” states
Radelet, et al., “‘are acutely aware of the hostility society
has for their loved ones, perhaps seeing it and feeling it
more than the incarcerated persons themseives.''?

The situation becomes more painful for those families
with children. Research has found that the absence of the
father from the home has a considerable effect on the
children left behind.1° It destroys the paternal image and
makes adjustment to home and school extremely difficult,
an effect muttiplied many times over for children with fathers
on death row. Not only does the child experience the effects
of having an incarcerated parent, but suffers the added con-
fusion of knowing that society—without remorse, and with
anger and vengefulness—would opt to see their parent die.
There are a myriad of instances of children with parents on
death row having to cope with community members who
respond and react to them as if they themselves had com-
mitted an act of violence.

One of the leading causes of stress among families of
death row inmates is the uncertainty that accompanies their
loved ones’ sentence of death—uncertainty inescapable in
the commendable litigation process of a constitutional
democracy like that of the United States. After the guilt and
penaity phase of a capital trial, the inmate sentenced to
death in the United States has a constitutional right to a
review of his sentence on both the state and federal levels. It
has been stated that:

“‘A permanent and indispensible feature of capital litiga-
tion involves the review of constitutional, statutory and
discretionary questions at a minimum of 10 state and federal
judicial levels.”1

In a democratic society that prides itself on holding life
sacred, it is normal for the litigation process to last 8 to 10
years.12 Given the gravity of the sanction, it is routine for
stays to be granted at each level or stage of litigation,'? and
each new proceeding brings new highs and lows for the
families. The hopes and expectations of reprieves or com-
mutations are quickly dashed when the court conducting the
review affirms the sentence. Families are thus forced again
to relive the experience of the original trial when the
sentence of death was imposed. It has been stated that this
constant uncertainty may cause the families of death row in-
mates to experience a ‘‘prolonged period of anticipatory
grief in rehearsal for the forthcoming demise of a loved
one.”’'4

1t is not surprising that the experience of families of death
row inmates is often analogized to the experiences of

7. This statement was made by Zell Morris in a letter dated 12/21/84 to
various governmental organizations in an attempt to obtain grant money for a
statewide support program for prisoners and their families.

8. See, P.W. Perry, supra, note 1, at 11; P. Morris, Prisoners and Their
Families, New York: Hart (1965) p. 116.

9. See, M. Radelet, et al., supra, note 5, at 599.

10. S. Friedman and T.C. Esseisty, ‘‘The Adjustment of Children of Jailed
Inmates, Federa/ Probation, 29 (December 1965), pp. 55-59; S. Brodsky,
Families and Friends of Men in Prison, Lexington: Mass: D.C. Heath and Co.,
(1975).

11. New York State Defenders Association, Capital Losses: The Price of the
Death Penalty in New York State, (1982), p. 7.

12. id.

13. id.

14. See, M. Radelet, et al., supra, note 5, at 609.

families of the terminally ill. In cases of chronically or ter-
minally ill persons, the families experience a lingering death
and sense of injustice, uncertainty and financial hardship.1s
The great distinction between families of terminally ill pa-
tients and death row inmates is that the inmates’ families
are involved in a slow-dying process that they know can be
stopped. This knowledge adds to the stress and frustration
felt by the families. Frequently, the results of this uncertainty
for death row families is the severance of ties with the in-
mate to permit some emotional release.€¢ Often, visits and
letters to death row inmates decline in the first few months of
incarceration as the families' economic and psychological
resources become drained.” And it is clear that even if the
family is able to overcome the psychological barriers men-
tioned above, they still must hurdle the economic ones.

Financial hardship is common among the families of
death row inmates. Far from being freed to simply grieve for
the impending death of a loved one, these families must
grapple with the harsh reality of fiscally *‘making it on a
day-to-day basis. Frequently, the removal of the inmate from
the family unit means the loss of a breadwinner. While the
majority of families of death row inmates are poor prior to
the inmate’s sentence, removal of the inmate often ensures
that the family will need to seek public assistance. If the in-
mate’s family is not impoverished prior to the sentence,
economic hardship is certain to ensue given the cost of the
inmate’s legal expenses.

Given the economic status of the families with loved ones
on death row, little, if any, money is left for visits to prison.
Very often the prisons are far away from the major popula-
tion centers, and public transportation to the prison is either
inadequate or non-existent.1® The financial burden of mak-
ing the trip can be great for an impoverished family, and is
exacerbated when children are involved. Even when money
can be scraped together for visits to the prison, the pro-
cedures and facilities for visiting often induce stress and
anxiety. The visiting facilities themselves are inadequate
and overly restrictive. Once the families arrive at the prison
they must often endure the humiliation of a body search and
the depression associated with visiting under deplorably im-
personal conditions. These types of barriers function to em-
phasize the isolation and separation the inmate and family
members feel, and often—yet predictably—lead to the fur-
ther severance of critically important family ties.1®

To date, no formal national or statewide organization has
been formed for the families of death row inmates.20 There
are, however, numerous organizations for families of vic-
tims.2' Like these other families, families who have a loved
one on death row need the support and understanding of
others who are experiencing similar tragedies. However,
finding people who are sympathetic to their situation is often
difficult, given society’s prevailing support for capital punish-
ment and its belief that persons sentenced to die, as well as
their families, are worthy of sub-human treatment.22 It is a
tragic consequence of an already tragic affair that most
families of death row inmates must face the struggle
alone. s

15. id.

16. Seas, generally, M. Radelet, et al., supra, note 5.

17. See, L. Bakker, et al., supra, note 1, at 143.

18. See, P.W. Perry, supra, note 1, at 12.

19. See, L.Bakker, et al., supra, note 1, at 144,

20. Although there are no national organizations for families of inmates in
the general prison population, there are a number of statewide organizations.
Two such organizations are Reconciliation and Separate Prisons. No such
statewide programs currently exist for families of death row inmates.

21. Some of these organizations include National Organization for Victim
Assistance (NOVA), Parents of Murdered Children, and Mothers Against
Drunk Drivers (M.A.D.D.).

22 See, M. Radelet, et al., supra, note 5, at 599.




T

VICTIMS

In past lkssues of Network News-

letter (e.g., July-August, 1983) |
have drawn parallelis between the
experiences of victims and of
offenders using the concept of per-
sonal power, In short, crime may be
a way for offenders to assert pow-
er, thus to gain a sense of per-
sonal worth, In doing so, however,
they rob victims of their sense of
personal power, For victims to re-
gain wholeness, this sense of auto-
nomy must be regained, The criminal
Justice process, unfortunately,
robs both victim and offender of a
sense of power, compounding the
problem,

Now | would like to explore paral-
lels between the experiences of

victims and offenders In somewhat
different terms, Judge Challeen
("Turning Soclety's Losers Into

Winners" in a past issue of The
Judges' Journal) has noted that one
characteristic of most offenders
who appear In his courts is that,
by soclety's standards, they are
losers, People who see themselves
as losers are more llkely to assert
their Identities through crime;
they are also least likely to be
deterred by the fear of conse-
quences, Deterrence, according to
Challeen, works least for those who
need it the most: those who are
used to losing, who are least |ike-
ly to fearn from past mistakes and
are least likely to be concerned
about the effects of apprehension
and punishment,

Turning to victims, Nils Christie
("The Iideal Victim," presented to
the 33rd International Course in
Criminology in Vancover, B,C,) has
pointed out that victimization Is
not in itself "a thing.," Rather,

v . t.
Others, however, might define them-
selves as losers, Still others

might Interpret thelr experience as
victories,

Just how a "victim"
sltuation depends upon a number of
factors, |f such people can Iiden-
tify that they have been wronged
and can Identify how they were
wronged and by whom, they may iden-
tity themselves as victims, If, on
the other hand, fhey;are used to
losing, to belng a victim, and if
they cannot clearly identify how
they have been wronged and who has
wronged them ~ if they are "igno-
rant victims" - they may interpret
the same experience as another
loss, more evidence that they are
losers,

interprets the

Christie as well as Rjichard Sennett
(The Hidden Injury of Class) point
out that our society tends to
encourage beople at the bottom to
see - themselves as losers rather
than victims, Working class child-
ren tend to see their defeats not
as eovidence of the social con-

straints upon them but as peréonal
fallures, Poor folks especially,
therefore, are often "ignorant vic-
tims," developing self-definitions
of themselves as losers,

People who Iidentify themselves as
losers may commit crimes as a way
of asserting themselves, as a means
of empowerment, However:, because
they are used to belleving that
they do not have the power to de-
termine thelr futures, they are
unlikely to be deterred by punish~-
ment or the example of others' pun-
ishment, The result is the crea-
tion of another class of victims -
crime victims, Some of this new
class of victims will jdentify
themselves as crime victims, but
some will not; persons who are used
to misfortune, who daily experience
crime, are likely to see themselves
as losers, and see the crimes as
one more misfortune, The victimi~
zation simply confirms that they

are losers, From this group may
come more offenders, The cycle is
repeated, -~Howard Zehr

Network Newsletter (January/March
Reprinted by Permission,

1985)

L it has to do with participants' in-
terpretations of situations, Given
the same experience, some people
might define themseives as victims,




Families of Death Row Prisoners

FAMILIES OF DEATH ROW PRISONERS

| have often been Impressed by the
similarity of the experlences of
victims/survivor victims and the
familjes of convicted offenders in
prison, The iives of both groups
have been affected in fundamental
ways by forces from without, They
both experlence pain and loss that
will probably be with them for the
rest of their lives, That does not
mean that they are all entirely
without hope: victims of crime may,
fn time, find healing and empower-
ment; famiiies of prisoners can
usually look forward to the release
of the prisoner and a hopeful new
beginning, For families of murder
victims and families of death row
inmates, however, there is no hope
of reunion,

L have Jjust read a study that foc-

es on one of these groups of sec-
ondary victims of crime and jus-
tice, a group that lives without
the hope of healing and reunion,
The study, by John Ortiz Smykia of
the Uni, of Ala.,, looks at death
row inmate families and the impact
of capital punishment on them. Smy-
kla calis them "the neglected vic-
tims of the system of criminal pun-
ishment,” He says that "the most
disturbing effect of capital pun-
ishment on thelr lives ,,.is the
morbid grief reaction to the threat
of clvil execution, | call it mor-
bid because it is excessively pro-
longed and it distorts their con-
duct, To date, no one has consid-
ered the Impact of morbid grief as
diffuse punishment on the Innocent
famtiles of persons on death row as
a consequence of the state!s effort
to control crime "

In the course of this study, Smykia
" erviewed 40 family members of
~ath row Inmates in Alabama, The
time lapse since the death sen-

tences were handed down ranged from
6 months to 7 years, However, he
found that "families who had been
facing the death sentence the long-
est,..experienced no practical re-
ductions In their grief reactions
compared to families that were fac-
ing the sentence for shorter per-

fods of time, This Is prolionged
grief and it appeared in all the
families interviewed,” Grief reac-

tions identified by Smykla includ-

ed: (1) Overactivity without a
sense of loss; (2) Acquisition of
medical illnesses; (3) Alteration

in social relationships and loss of
patterns of social interactions;
(4) Furious hostility toward speci-
fic persons; (5) Conduct that re-

-sembles schizophrenia; (6) Behavjor

detrimental to their social and ec-
onomic well-being; (7) Depresslon,
including tension, agitation, in-
somn ia and sel f-accusation,

Smykla argues that in evaluating
the death penalty the state must
consjder not only effectiveness,
already soundly chal lenged, but al-
so moral acceptabiliity, His conclu-
sfon Is that the extended and in-
tense diffuse punishment experienc-
ed by Innocent family members of
death row inmates renders the death
penalty morally unacceptable,
death row families have as much
right to be free from the impact of
morbid grlef reactions in their
lives as the rest of us, The
plication of such an evaluation is
to abolish the death penalty,”

1"
es e

im-

("Study of the Impact of Capltal
Punishment on Death Row !nmate Fam-
illes" by John Ortiz Smykla, Asso-
ciate Professor, Department of
Criminal Justice, Uni, of Ala,,
University, Alabama 35486,)

RUBY FRIESEN ZEHR
Network Newsletter (Jan-March 1985)
Reprinted by Permlission,
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Staff Changes

TRANSFERS

Gary Johnson, Assistant Public Ad-
vocate, formerly director of the
Morehead office, transferred on
11/16/88, to the Frankfort office,
Appel late Branch,

RESIGNATIONS

Gail Robinson, formerly an Assis-
tant Public Advocate with MLS, re-
signed on 11/1/88, to join Kevin
McNaily in private practice at 308
Wilkinson (P,0, Box 1243) Frank-
fort, KY 40602 (502) 227-2142,

Lana Combs, an APW with the Stanton
office since February 1988, resign-
ed on 11/1/88,




National Coalition to
Abolish the Death Penalty

FOR THE GOOD OF EVERYONE:
ABOLITION AND THE
VICTIMS ASSISTANCE MOVEMENT

We are a nation rooted in the
belief that human life Is uniquely
valuable, We continually strive to
create a judicial system which
holds that each person is as impor-
tant as every other, Yet the trage-
dy of murder, whether at the hands
of a criminal or at the hands of
the state, test this judicial sys-
tem and our Ideals of equity and
"~ compassion. The National Coalition
to Abolish the Death Penalty
(NCADP) is an organization dedicat-
ed to the task of haiting state-
sanctioned murder In the U,S, in
favor of more morally consistent
and pragmatic responses to crime,

The NCADP is a resource, coordina-
tlon and support center for efforts
to end capital punishment across
the country, NCADP was founded. in
1976 in response to the resumption
of executions In the U,S, after the
4 year moratorium Imposed by the
U.S. Supreme Court In it's 1972
Furman v, Georgia decision,

The Coalition is a nonprofit organ-
1zation based in Washington, D.C.,
with a Fteld Office in Indiana, It
is made up of affiliate groups with
a common goal of ending capital
punishment in the U,S, Our over 120
affiiiates Include the U,S, Catho-
Iic Conference, the American Bap-
+ist Church and the ACLU, as well
as state and local ‘organizations
such as Plligrimage for Life in New
Orleans and the Missouri Coalition
Against the Death Penalty,

Each Affiliate organization holds 1
seat on the NCADP's Board of
Direc-tors, which meets annually to
ap-prove the Coalition's budget and

general program areas, The Board
also elects officers and members of
the Executive Committee, which
meets quarterly to oversee the day-
to-day activities of the coal ltion
and to strategize for future work,

The Coalition has a broad range of
activities., Perhaps most important-
ly, the NCADP is a resource clear-
inghouse, providing up to date In-
formation about capital punishment
to individuals and *to activists a-
cross the country, NCADP produces 4

regular publications: LIFELINES,
our membership newsietter; "The

Death Penalty Exchange," an organ-
jzer's worksheef'; The Abolitionist
Directory, a state-by-state listing
of groups working fo end the death
penalty; and the "National Execu-
tion Alert," which notifies acti-
vists of approaching executions and
provides suggestions for response,

NCADP also serves as a tralning fa-
cilitator, Each spring, 4 regional
conferences help provide abolition-
ist organizers with up-to-date in-
formation and training workshops in
some of the critical areas of the
issue, A national conference, held
in November of each year provides a
chance for activists around the
country to gather and exchange
skills and information, The confer~
ences also serve as an important
time for defense atforneys and ac-
tivists to gather and share skills
and strategles,

The Coalition monitors both state
and federal legislatjon, and pro-
vides informational matertals to
those working to influence legisla-
tive efforts, In particular, the
Coalition has been active in pro-
viding information for those states
seeking to repeal the death pen-
alty, or to prohlbit capital pun-
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ishment from applying. to juvenile
of fenders or the mentally retarded,
During the 100th Congress, the
Coalltlon worked ciosely with the
Federal Anti-Death Penalty Coali-
tlon to monitor and fight efforts
to restore a federal death penalty.

ABOLITION AND THE VICTIM'S MOVEMENT

For too long, victim's rights advo-
cates and abo}itjonists have failed
to recognize the common ground be-
tween our goals, our frustrations
with the criminal justice system,
and our desire to see a more pro-
ductive, reasoned, and sensitive
approach to the tragedy of murder,
The experience of losing a loved
one to a brutal murder shatters the
tives of those who remain, Families
of murder victims wake from that.
nightmare and face a new world, a
world without that specjal person,
a world insensitive to the devasta-
t+ion which murder leaves behind,
Yet survivors must find ways To
move forward with their |lives,
Society shares an undeniable re-
sponsibility to help this process
of healing and recovery.

ironically, the victim's assistance
movement now sweeping the country
was born, not out of government
concern, but out of the determina-
tjon and commitment of crime vic-
tims themseives and their families.
while the electric chairs of south-
ern states were being warmed up in
+he late seventies, victjm's fami-
lies were forced to form their own
grassroots movement to answer their
special demands, The system focused
on retribution while tgnoring the
need for healing.

Some argue that capital punishmeni
fulfills our responsibility to vic-



tim's families by paying back the
7te taken, In realijty,
ecutions are a smokescreen, an
easy rationalization that we've
"done something for the sake of the
survivors,” We have not, By using
the death penalty as our helping
hand, we spread the violence, con-
done retribution, and prolong the
agony of the victim's family and
friends, By killing again, we cre-
ate yet another family of victims
who must - repair +their shattered
lives amid a society which, this
time under the auspices of the law,
has taken a life from them,

Executions spread violence by
legttimizing aggression - and force
as a means of resolving conflicts,
Capital punistment justifies retri-
bution by suggesting that our duty
to the
- finished - when another Llife Is
taken, - The death penaity prolongs
the agony of the victim's family by
~~auiring them to struggle through
rs of legal batties over a
celebrated crime,

Perhaps the most ironic result of
the death penaity s its memoria-
lizing of the criminal rather than
the victim, In the years of appeals
and the ceremony of execution,
criminals are given a platform, a
name, and notoriety, We all re-
member Gary Glimore, Yet can any of
us name his victims?

RE-EVALUATING OUR RESPONSE TO CRIME

Instead of <the death penalty,
society needs productive and pro-
gressive responses to crime, We
need counseling and financlal pro-
grams to aid victim's famities,
While victims assistance programs

have been established in many
states, several have no state
funded assistance programs, and

others do not target murder vic-
s families under the existing
pograms, Too often, prosecutors

however,

survivors of murder is -

spend preclious funds on securing a
death sentence rather than provi-
ding more lasting support to the
femilles of the victim, With their
focus on the grisly details of the
crijme, capltal trials strip the
victim's family of need for a
public expression of the dignity of
the victim and an acknowledgment of
the life that he or she led, In-
stead, the trial links the defen-
dant with the victim in a way that
is offensive tfo many victim's
families, And they create new vic-
Tims, A "successful® capital trial
results in yet another family
destined to wait out neariy a
decade of uncertainty about the
fate of their loved one, now con-
demned to death, Families of pri-
soners on the nation's death rows
suffer sel f-accusation, social iso-
lation and feelings of =" power-
lessness very similar to those of
murder victim's familtes,

side of the debate
shadows the pragmatic one: the
death penalty is one of the most
expensive, if not the most expen-
sjve criminal justice program in
the nation, Figures which have sur-~
faced over the last several years
show without exception that the
death penalty costs taxpayers an
average of $1,.,8 million per case
fron the point of arrest to the
point of execution, Those states
with an active death machine,
particularly Florida and Texas have
now estimated that the state has
spent tens of millions of state
dollars on a handful of executlons,
In Texas, the figure since 1977 has
been estimated at $182 million,
There have been 27 executions In
that time,

The emotional

Conversely, Texas spent just over
$8 million in 1988 on their entire
victim's assistance program, While
more detailed research is underway
on the correlation between victims
assistance funding and the death

—28—

penalty, It seems clear that execu-
tions rob vajuable resources from
other criminal justice programs,
including victim's assistance,
Those programs contribute more fto
the healing of society than does
capital punishment,

Through continued outreach to vic-
tims organizations and to the gen-
eral publijc, the NCADP is working
to close the imagined gap between
those who work for victim's assist-
ance and those who work for vic-
tim's assistance and those who work
against executions, Abolitionist
organjzations have begun direct
work with victim's groups in sev-
eral states, to cooperate in leg-
islative efforts and link state
spending on executlions with other
criminal justice programs,

Socjety needs to direct the tfremen-
dous financlal resources now fo-
cused on executions towards crime
prevention, If the millions spent
on the death penalty went to social
programs, education, research and
innovation, we could surely achieve
our most common goal: we could make
murder obsolete,

LEIGH DINGERSON
Director, NCADP

1419 V Street N.W.
Washington, DC 20009
(202) 797-7090

Leigh Dingerson is a 1978 graduate
of Brown University, and spent S
years as a community organizer iIn
Texas, Arkesnsas and South Carolina
before being hired in 1984 to
reactivate the South Carolina
Coalitton Against the Death Penasi-
ty. She was hired as SCCADP's full-
time Director In January of 1985,
in 1987, Dingerscn was hired as
Oirector of the NCADP, Her work in
Washington began in June of 1987,

N’



~ The Improper Influence of Victims In
The Criminal Process

Victims have a voice in the cri-
minal justice system in many areas
where their views should be known
and consldered before declsions are
made., But courts recognize that
victims can have Improper influence
in the criminal justice system -
infiuence that unfairly focuses the
dectsionmakers, We share caselaw on
tnappropriate victim influence.

UNITED STATES SUPREME COURT

tn Booth v_.Marlland, 482 U.s. _ _,
107 S,Ct, 2529, 96 L,Ed.2d 440
(1987) the court heid in a capital
case the conslideration by the sen-
tencer of a description of "the
personal characteristics of the
victims and the emotional impact of
the crimes on the family," and "the
famity members' opinions and char-
acterizations of the crimes and the
defendant" violated the 8th amend-
ment since it is "irrelevant to a
capital sentencing decision,” 1d.
at 2533, and since it is an impro-
per appeal to Infiuence the sen-
tencer:

One can understand the grief
and anger of the family caused
by the brutal murders in this
case, and there s no doubt
that jurors generally are aware
of these feelings, But the for-
ma! presentation of this infor-
mation by the State can serve
no other purpose than to in-
flame the jury and divert it
from deciding the case on the
relevant evidence concerning
the crime and the defendant, As
we have noted, any decision to

impose the death sentence must "be,
and appear to be, based on reason
rather than caprice or emotion,”
Gardner v, Florida, supra, at 358
(opinion of Stevens, J.). The
admission of these emotionally-
charged opinions as to what con-
clusions the jury should draw from
the evidence clearly Is Inconsis-
tent with the reasoned decision-
making we require in capital cases,
1d. at 256.

KENTUCKY LAW

In McQueen v. Commonwealth, 669
S.W.2d 519 (Ky. 1984) the court
recognized that certain background
information about the victim Iis
relevant to understanding the na-
ture of the crime and that victims
are not mere "statistics." 1d, at
523.

In Benge v, Commonwealth, 97 S.W,2d
54 (Ky. 1936) the court held that
the prosecutor had improperly in-
troduced evidence "to show the de-
ceased was a member of the church,
did not drink at the time he was
killed, but attended church regu-
larly and sang in meeting™:

it is just as great a crime to

kill the most hardened criminal
as it is to kill the most up-
right and illustrious citizen

in the land; hence evidence of
the good or bad morals of the
one sltaln has no proper place
in a ftrial for murder. Id. at
56.
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In Nickell v. Commonwealth, 56
S.,W.2d 145 (Ky, 1978) the dec
eased's wife, who was not a witnes
to the kilting, testified as *+
when she last saw her husband aliv
and to the number of ages of he

chitdren, The court held this "wa
immaterial and solely designed T
play upon the emotions of th

Jury,” 1d, at 147,

in lce v, Commonwealth, 667 S.W.2
67t (Ky. 1984) the court condemne
the introduction of evidence ftha
had the obvious purpose "to engen
der sympathy for the victim and he
famity,* 1d. at 676, A photo wa
introduced through the mother o
the victim, "interspersed wift
questions regarding her great lov
for the child and the terrible los
she had sustained." 1d.

In Sanborn v, Commonwealth, 75
S.W.2d 534 (Ky, 1988) the victim!
husband, son, mother and 2 daugh
ters testified that the victim wa
"a former Miss Henry County,"” ™
beautiful, attractive, energeti:
woman," "a mother, and a wife, an
a homemaker, and helped run fth
farm " Artjcles of the victim':
clothing were Introduced bit by bi-
from these different witnesses oc
casionally accompanied by cryim
and sniffling, and a photograph o
the victim decorating a wedding ol
anniversary cake, All this wa:
followed by an impassijoned closin
argument calling attention to the
devastating impact on the family
The court heid that the inflamma-
tory effect of this cleariy out
weighed its probative value. 1d




at 542-43, The court stated:

o~

The principle that conviction
and punishment are not contin-
gent upon who was the victim is
a difficult concept to explain
to the public in the present
climate of victim's advocacy,
Nevertheless, it is fundamental
to our American system of jus-
tice and cannot be Iignored In
individual cases., _|d, at 543,

OTHER JURISDICTIONS

In Walker v, State, 208 S,E.2d 350
(Ga,App. 1974) the accused was on
trial for murder, The victim's mo-
ther was seated at counsel +table
with the prosecutor, over the ob-
Jjection of the defense, Although
the defendant was convicted of
voluntary manslaughter, the Court
reversed his conviction:

The presence of the bereaved

7”~“mother at the prosecutor's
table during the ftrial
accused of murdering her son
surely must have had an impact
on the jury and we cannot say
it was not harmful and prejudi-
cial to the defendant!s right
to a fair trial, 1Id,

of one |

In Price v, State, 254 S,E.2d 512
(Ga App., 1979) the victim's mother
was seated in the courtroom so that
she was directly facing the jury,
ld. at 513, Several times she
Interrupted the trial with emotion-
al outbursts, 1d. atr 513-514,
Eventualiy she had to be excluded
from the courtroom, 1d, at 514,
The court reversed the defendant's
voluntary manslaughter conviction
on this and another ground,

In State v, Henry, 198 So. 910 (La,
1940) the court reversed the murder
conviction and death - sentence,
~balding that permitting the widow
I young daughter of the murder
victim to sit with the special pro-

secutor was an "extraneous,..in-
fluence,.,.prejudicial to the sub-
stantial rights of the accused,"
1d, at ®21. The error was prejudi-
cial even though the victim's fam-
ily "made no demonstration before
the jury" since the prosecutor dis-
cussed their grief in his summa-
tion, 1d.

in People v, Ramirez, 457 N,E.2d 31
(1tl, 1983) the court reversed a
death sentence because the deceas-
ed's widow testified in the senten-
cing hearing with little or no pur-
pose other than tTo inflame the
factfinder, 1d. at 37-38,

I+ is improper for the jury to base
its decision on guiit or innocence,
or on the appropriate punishment,
on who the victim is, Moore v,
Zant, 722 F.2d 640, 651 (iith Cir,
1984), Kravitch, J,, concurring.

in Fuselier v, State, 468 So0.2d 45
(Miss, 1985) the defendant was sen-
tenced to die for murder, After
the daughter of the victim, the
first witness for the state,
testified, she took a seat within
the rail of the courtroom near the
prosecutor!s table, facing the
Jjury, She exhibited emotion and
conferred with the prosecutor,

The court reversed since her pre-
sence "presented the jury with the
image of a prosecution acting on
behal f of" the victim, This "erro-
neous view can all too easily lead
to a verdict based on vengeance and
sympathy as opposed to reasoned
application of rules of law to tThe
facts....," 1d. at 53,

in Patterson v, State, 513 So0.2d
1257 (Fla, 1987) the victim's niece
testified at the sentencing hearing
before the Judge about the effect
on the children of the death of
their mother, The court held that
Booth v, Maryland prohibited this
use of this kind of evidence to ag-
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gravate the sentence. d. at 1263,

in People v, Hope, 508 N.E.2d 202
(1lt, 1986) the defendant was sen-
tenced to death, In his opening at
the guiit phase, through the vic-
tim!'s widow and other witnesses at
trial, and during hls closing, the
prosecutor referred to the victim's
family, introduced a family photo,
and noted that the decedent's widow
was left alone with chijidren of
tender years, The court held these
matters had no relevance to guilt
or innocence and were an improper
consideration for the jury which
only should consider the circum-
stances of the crime, 1d, at 207-
08,

In State v, Gathers, 369 S.E.2d 140
(S.C, 1988) the prosecutor in the
penalty phase closing argument of
the capital case conveyed to the
jury the suggestion that the defen-
dant deserved death because the
victim was a religious man and re-
gistered voter, The extensive foc-
using on the personal characteris-
tics of the victim violated the 8th
amendment, |d, at 143-44,

CONCLUS ION

Courts have confronted this diffi-
cult area head on, and insured, in
spite of understandable criticism,
that defendants have their freedom
or life taken only through reasoned
and focused decisions,

EDWARD C, MONAHAN

Director of Training
1264 louisville Road
Frankfort, KY 40601

}f you want scmething really impor-
tant to be done you must not merely
satisfy the reason, you must move
the heart aiso, The appeal to rea-
son is more to the head but the
penetration of the heart comes from
suffering, It opens the inner
understanding... ~Gandhi
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JAIL REFORM —
WHAT ABOUT IT!

Prisons have been a part of our civilization for
thousands of years. in the 18th century Quakers
Introduced the idea of imprisonment as a liberal
reform movement against public floggings,
society’s punishment for persons who broke the
law. The idea was to preserve personal dignity
and allow the criminal to become penitent (hence
“penitentiaries”) thus being spiritually and
socially rehabilitated. )

The concern of the religious community for the
incarcerated must be aroused in our society.
Record increases In prison and jail populations,
high rates of recidivism and rising costs of
incarceration reveal an acute situation in the
American penal system. Judith Johnson, execu-
tive director of the National Coalition for Jail
Reform, described the situation well when she
said, “With limited resources and unlimited de-
mands, America's 3,493 jails stand on the verge
of total collapse.” Having revised minimum stand-
ards for jails, Kentucky, along with other states,
now faces severe strain on state and county bud-
gets.Overand above the economic problem, con-
cern for the humane and religious dimension of
persons held or convicted is a serious responsi-
bility of the community.

e« - AND WHY CARE?

What does this mean to a person of Jewish or
~hristian heritage professing belief in a saving
God who forgives and calls all to repentence,
_reconciliation and wholeness? In the bible the
prophets even now urge the people of God to
“proclaim liberty to captives, freedom to those in
prison,”(Is.61,1) and “to do justly, to love tenderly
and to walk humbly with your God.” (Mic. 6, 8)
Christians are directed to visit those in prison,
(Matt. 25, 36) to express Jesus' passion for the
downtrodden and lonely. In short, the religious
community is called by God to bring compassion
and healing to brothers. and sisters who are
prisoners. Believing that people are mutable, “in
process” and precious sons and daughters of the
saving God, we must translate these beliefs into
ongoing commitment and service.

JAIL MINISTRY HERE?

in northérn Kentucky there are three county
jails. Afew clergyand lay visitorsbring a message

of hope to inmates held in these Institutions.
Some local agencies provide human services for
inmates and their families. Yet here in northern
Kentucky there is no coordinated volunteer
ministry of the interreligious community to meet
the spiritual and physical needs of these people.
Therae is no organized support for chaplains and
lail personnel, no facilitators for local congre-
gations to become aware and involved; neitheris
there a local religious group towork for a justand
effective criminal justice system.

Responding to an acute need for a volunteer
jail ministry, the Northern Kentucky Interfaith
Commission is Initiating EXODUS, a program to
help people whose lives have been marred, hurt

k 1 nearly broken by various kinds of bondage

1 incarceration. EXODUS will enable volun-
-wers to be friends who assist inmates, ex-offend-
ers and their families to reclaim the will, recover
the soul and revive the spirit in their passage to a
life of dignity and deliverance. Volunteers will be
screened and trained to participate in various as-
pects of the jail ministry program.

V)

A JAIL MINISTRY gg

WHAT CAN YOU DO?

Volunteers may:
— Counsel adult or juvenile inmates
— Visit inmates; listen and care
-~ Conduct bible study, worship
=~ Help chaplain to phone, follow-up
— Minister to the ex-offender
— Help families; transportation
— Find work, housing, church
— Share academic and social skills
— Work for criminal justice reform
— Organize a prayer chain
— Educate the community
— Bring others into the program

I was in
prison and
vou visited
me.
MATT. 25:36

CONTACT US

INTERFAITH COMMISSION
601 Greenup Street
Covington, KY 41011
681-2237

Kinds of DONATED books
USUALLY available:

dictionaries

education (GED, etc)

libros en espanol

fiction:novels & stories

biographies

computersitechnology

foreign languages

nature & environment

psychology & health

organizing & labor

peace & military

prisons & legal system

| e ————

Prison Book Program

91 Green Street, Jamaica Plain, MA 02130

Prison Book Program at +the Red
Bookstore sends free reading mater-
ial to prisoners all over the coun-
try. We are a small (!) group of
people, so very often we are a
couple or three months behind in
filling your orders, Also, since
all the books are donated, we don't
always have exactiy the book you
might want, so please ask for cer-
taln kinds of reading, and we'll
come as close as we can with what
welve got,

Since we are so few and always
behind in sending out books, we can
NOT also be pen pals (or we'd get
even further behind!) So don't ex-
pect letters from us, We're doing
our best to keep up with books,
Hopefully when you get out you!ll
get involved In starting a books
for prisoners or a penpal program,
It's needed, no?!

Also, if you like to draw or write
poems we would like to have some,
so that when we do a "benefit" to
raise some money for the postage to
send out the books, we can "show"
your drawings and poems from prison
to people so that they can be edu-
cated more about what prisons are
ali about,

Usually we have some dictionaries
and sometimes we have a summary of
prisoners' rights taken from a very
good book called Prisoners Self-
Help Litigation Manual, which costs
$15 to prisoners, (Write to Oceana
Press, 75 Main Street, Dobbs Ferry,
NY 10522,) We cannot afford to buy
copies to send out, but we will try
to have summaries available, Take
care,

The Prison Book folks
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West's Review

. Review of the Published Opinions of the

Kentucky Supreme Court
Kentucky Court of Appeals

United States Supreme Court

Kentucky Court of
Appeals

JUROR M{SCONDUCT
Doyle v, Marymount Hospital, Inc,
35 K.L,S. 11 at 12
{September 1, 1988)

In this case of general Interest
the Court held that a motion for
new trial based on juror misconduct
should have been granted, The juror
in question violated the trial
ourt!s admonition when he discuss-
i the case several times and
apparently expressed an opinion as
to its merits, The Court cited
Dalby v, Cook, Ky., 434 S.W.2d 35
(1968) for the principle that
wiolations of the admonition by
Jurors may not be tolerated nor may
verdicts be permitted to stand when
rendered by Juries which have vio-
lated the admonition, "

PRIVATE PROSECUTOR/
JUDGE SENTENCING
Hubbard v, Commonwealth
35 KoL.S, 12 at 2
(September 9, 1988)

This case rejects Kentucky's accep-
tance of private prosecutors as an
"untenable relic of the past," The
Court specifically held that the
participation of a private prosecu-
tor in a criminal trial offends
14th Amendment due process, Al-
though the federal courts have not
‘o held, the Court found persuasive
Justice Blackmun's concurring opin-
fon in Young v. U,S. ex rel, Vuil=-

+on et Fils S.A,,

U.S. , 107

in Young the U,S. Supreme Court
exercising its supervisory power,
condemned the use of a private pro-
secutor, Justice Blackmun would
have reached the same result under
the due process clause, The Court
of Appeals! decision challenges a
iongstanding Kentucky pracTice.

The Court of Appeals additionally
held that. the:trial court violated

“"due process when it sentenced Hub-

bard to a sentence greater than the
minimum when the jury could not
agree on a sentence, The Court
relied on Hicks v, Oklahoma, 447
u.,s., 343, 100 S.ct., 2227, 65
L.Ed,2d 175 (1980},

PRO SE PLEADINGS - SANCTIONS
Stidham v, Commonwealth
35 KoL.S. 12 at 4
(September 9, 1988)

Fotlowing his entry of a guilty
plea, Stidham moved the trlal
court, pro se, for a bill of parti-
culars, The trial court imposed a
sanction of $65,50 for filing this
plainly frivolous motion, Stidham
appealed from the Imposition of
sanctions,

The Court of Appeals held that the
imposition of sanctions under CR 11
based solely on the frivolity of a
pro se pleading was inapproprjate,
The Court noted that "pro se plead-
ings are not required to meet the
standard of those applied to legal
counsel ,* However, "sanctlions would
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Linda K. West

have been appropriate had the ap-
pellant been a lawyer, or had he
blatantly misrepresented material
facts of record,..."

SEARCH AND SEIZURE -
PROBABLE CAUSE FOR ARREST
Paul v, Commonwealth
35 KoleS, 12 2T 13
(September 30, 1988)

Paul was one of 3 passengers in a
car that was stopped for speeding.
Upon smel ling marijuana and observ-
ing marijuana at the drivers feet
and in the dashboard ashtray, the
stopping officer placed all the
occupants of the car under arrest
and transported them to the Frank-
in County Jail, Under threat of a
strip search, Paul than handed over
a small amount of cocaine,

The Court of Appeals held that the
cocaine should have been suppressed
since it was the fruit of Paul's
illegal arrest, "The probable cause
requirement is not satisfied by
one's mere propinquity to others
independently suspected of criminal
actijvity.," Citing Ybarra v, llli-
nois, 444 U,S. 85, 62 L,Ed,2d 238,
100 S.,Ct. 338 (1979).,

PROCEDURE TO CONTEST DENIAL
OF CREDIT FOR TIME SERVED
Maynard v. Commonwealth
35 K.L.S. 13 at 5
(October 14, 1988)

This opinion replaces a published
opinion issued July 19, 1988, but
subsequently withdrawn by the Court
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upon granting Maynard!s petition
for rehearing., See Maynard v, Com-

monweaith, 35 K,L,S, 9 at 17 (July
29, 1988), As in its previous
opinion, the Court held that the
proper method to contest the denial
of jail credit is direct appeal,
not the filing of a CR 60,02 motion
and appeal from the denial of that
motion, However, unlike its pre-
vious opinion the Court chose, "ijn
the interest of judiclial economy,"
to remand with directions to give
Maynard proper credit, Judge Wil-
hoit dissented,

USE OF SHACKLES
Branham v, Commonwealth
35 KeLoS. 13 at 5
(October 14, 1988)

Branham was charged with first
degree escape, Based on an anony-
mous tip that an escape attempt
might be made during his trial, the
trial court required Branham <o
wear leg irons and handcuffs
throughout his trial, The Court of
Appeals held that the trial court
abused its discretion, The Court
noted that the informant's tip was
uncorroborated and the basis for
his bellef was not shown, Signifi-
cantly, the defendant's previous
escape attempts had been from jail,
not from a courtroom, The trial
court did not consider less preju-
dicial alternatives to shackling
such as the use of extra bailiffs,
Finally, the use of shackles was
especially preJudicial since the
defendant was on trial for escape,

DU! = “VEHICLE™
Heath v, Commonweai th
35 KoL S, 14 at
(October 28, 1988)

The issue in this case was whether
a farm tractor is a motor vehicle
for purposes of KRS 189A,010, which
denounces driving under the Influ-
mce, KRS 189,010(18) of the sta-
tute defines "vehicle® as “ali

agenclies for the transportation of
persons or property over or upon
the public highways of this common-
wealth and all vehicles passing
over or upon said highways, except-
Inges.farm tractors...." Heath
argued that this exemption applied
to the offense of drunk driving,
The Court disagreed, holding that
the exemption applied only +to
vehicie equipment requirements,
Health's operatijon of a tractor was
not exempt from the drunk driving
statute, Judge Miller dissented,

MOTOR VEHICLE INSURANCE
EQUAL PROTECTION
Commonweal th v, Fulkerson
35 K.L.S, 14 at
(October 28, 1988)

Fulkerson was convicted of driving
without .the liability Iinsurance
required by KRS 304,39-110, Fulk-
erson, a first-time registrant of
his vehicle, was not required by
law to show proof of Insurance at
the time of registration, Had he
been a reregistrant, proof of in-
surance would have been required,
Ful kerson contended that this sta-
tutory scheme provided reregls-
trants, but not first-time regis-
trants, with notice of the insur-
ance requirement. in violation of
equal protection, However, in the
Court's view, since the "notice"
thus provided was no more than an
indirect, unintended consequence of
the statute's proof requirement, it
could not be the basis for an equal
protection claim,

Kentucky
Supreme Court

DOUBLE JEOPARDY
Alexander v. Commonwea)th
Hyde v, Commonwealth
35 K.L.S, 11 at 17
(September 8, 1988)

Alexander and Hyde were convicted
of both wanton murder and first de-
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gree wanton endangerment based on a
single course of conduct, The 2
men fired a shotgun through a night
ciub window, killing an employee,

On appeal the defendants argued
that thelr convictions of both of-
fenses constituted double jeopardy

since the wanton endangerment
charge was a lesser included of-
fense of the murder, The Court

agreed that the men could not have
been convicted of both of fenses had
there been only a single victim,
However, there were a dozen people
in the area Into which the shotgun
was fired, One was kjlled and the
others were wantonly endangered,
The defendant's "single course of
conduct thus gave rise to more than
one offense," Justice Lelbson djs~
sented,

TRAFFICKING AND POSSESSION -
SUFFICIENCY OF EVIDENCE/
SENTENCING
Dawson v, Commonwealth
35 K,L.S, 1t at 24
(September 8, 1988)

Dawson contended that there was
insufficient proof that he traf-
ficked in Talwin, Elghteen Talwin
tablets were found concealed behind
aluminum foil taped to the ceiling
of Dawson's apartment, A variety
of other drugs were found in uncon-
cealed locations about the apart-
ment, The Court reasoned that
"The fact that some of the con-
trolled substances were in night
stands and other easlily discernible
places but one substance was secre~
ted and hidden in a cache in the
ceiling Is so Iincongruous as to
Justify a jury to belijeve that that
particular substance was possessed,
not for personal use, but for the
purpose “qf saje

The Court held that the trial court
erred |n sentencing Dawson to con-
secutive terms totalling 30 years
when the highest class of crime of



,-\which he was convicted was a Class

C felony, The 30 year aggregate
term violated the KRS 532,110(1)(c)
|imitation of an aggregate term to
the longest term which would be
authorized pﬁrsuanf to PFO enhance-
ment of the highest class of crime
for which a defendant Is convicted

- in Dawson's case a 20 year
sentence, Chief Justice Stephens
dissented,

DOUBLE JEOPARDY -
LESSER INCLUDED OFFENSES
Jones v, Commonwealth
35 KeLoS. 11 2t 29
(September 8, 1988)

Jones asserted a double jeopardy
violation based on his convictions
of both robbery and possesston of
stolen property taken in the rob-
bery. The Court agreed and revers-
ed Jones! conviction of possession
of stolen property, The Court rea-
soned that since Jones! acts formed
a single course of conduct, moti-
vated by a single impulse, the com-
monwealth could not carve the sin-
gle course of conduct into multiple
offenses, Moreover, "{iIn these
circumstances, the fact that theo-
retically there are elements in
each offense different from the
other of fense Is not sufficient o
justify conviction for both,* The
Court cited its decision in Jordan
Ve Commonwealith, Ky,, 703 S,W.2d
870 (1986) reversing a conviction
of theft committed during a robbery
on the same grounds, Justice
Wintershe imer dissented,

SUFFICIENCY OF EVIDENCE OF
MANSLAUGHTER/REASONABLE DOUBT/
ENFORCEMENT OF PLEA AGREEMENT/

NARRATIVE STATEMENT
Simpson v, Commonwealth
35 KoLoS. 11 2t 29
(September 8, 1988)

7 In this case', the Cour?t rejected

Simpson's claim that the evidence
was insufficient to support his

conviction of first degree man-
slaughter, After an argument be-
tween Simpson and his stepdaugh-
terts boyfriend, whom Simpson dis-
tiked, Simpson ordered the boy-
friend to leave Simpson's hame,
The boyfriend did so, but Simpson
nevertheless obtained his pistol
and fired 2 shots from the doorway
after the departing boyfriend, As
the second shot was fired, the open
screen door swung shut striking
Simpson's gun hand, The second
shot struck and killed the boy-
friend, Simpson told police that
the shots were warning shots and
not meant to injure the victim,
However , based on evidence that
Simpson dislikéd and argued with
the "victim,” In conjunction with
Simpson's act of firing after the
victim, the Court heid that an
instruction on first degree man-
slaughter was justified,

The Court held that Simpson was not
entitled to enforcement of a plea
bargain, Pursuant to the common-
wealth!s recommendation, the trial
court accepted Simpson's plea of
guilty to second degree mansiaugh-
ter and entered an order stating
that the court "finds the defendant

guilty in accordance with the
plea(s) entered herein and fixes
punishment as follows: Flive (5)

years in the penitentiary.," How-
ever, the trial court delayed final
sentencing until it had obtained a
presentence report, Following con-
sideration of that report and a
victim Impact statement, the trial
court announced its intention to
sentence Simpson to 10 years, The
trial court subsequently granted
Simpson's motion to withdraw his
gulity plea, The Kentucky Supreme
Court held that the trial court
acted within its discretion In
deciding to Iimpose the 10 year
sentence, It was not bound by the
commonwealth's recommendation and
was not precluded fram changing its
sentence prior to final sentencing.

In fact, the trial court was with-
out authority 1o impose a final
sentence prior to consideration of
a presentence report,

The Court also held that the prose-
cufor did not "define® reasonable
doubt when he asked prospective
jurors whether they would hold him
to a higher standard than proof
beyond a reasonable doubt, Final-
ly, the Court held that use of a
narrative statement in lieu of a
missing portion of the trial video-
tape was proper even though certain
trial objections were not reflected
in the narrative statement where
the objections were not directed at
prejudicial errors,

POSSESSION OF STOLEN MAIL
Commonwealth v, Eriffin
35 K.L.S, 13 at 19
(October 27, 1988)

KRS 514,150 provides that a person
is guilty of possessing stolen mail
i1f he possesses it "knowingly" or
while "having reason to believe
that it has been the subject of
theft," The Court held that an
Instruction that Griffin could be
convicted under the statute if he
wknew or had reason to beljeve®
that mail was stolen was proper,

LINDA WEST

Assistant Public Advocate
Appel late Branch
Frankfort, KY 40601
(502) 564-8006

"As fong as there is one upright
man, as long as there is one com-
passionate woman, the contagion may
spread and the scene s not deso-
late," E, B, White wrote to one of
his many correspondents in 1975,




- ~~State that the

Plain View

In the February, 1988 issue of The
Advocate, | reviewed Gross V. Com-
monwealth, in which the Court of
Appeals announced a bright-{ine
rule disaliowing the execution of
search warrants at night, This much
publicized case featured a Fayette
County SWAT team crashing through a
closed door with a siedgehammer
while "occupants inside slept and
watched T,V, in the middle of the
night, Gross, who had been asleep,
was prosecuted for assault after he
responded to the assault on his
house by shooting through the front
door, injuring one of the officers,
The Court of Appeals, understandab-
ly, used these egregious facts to
establish a bright-line rule a-
gainst search warrant executions at
night, At that time, | predicted
that the Kentucky Supreme Court
would have something to say on this
topic,

The other shoe has dropped, On Oct,
6, 1988, the Court unan imously re-
versed the Court of Appeals, Com-
monweaith v, 6ross, _- S.W.2d -
(Ky, Oct, 6, 1988), In an opinion
by Justice Gant, the Court empha-
stzed the dangerous situation the
police found themselves ing, "A
search of the house after the bul-
let was fired revealed two 9mm au-
tomatic pistols, a shotgun and a
shell casing which matched the bul-
let lodged in the bul letproof
vest " (Master Stip Opinion, p,
2), This emphasis led the Court to
issue before them
as ™ot whether the method of
serving the search warrant was in

States,
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violation of the law but whether,
once the police officers had been
shot by someone within the house,
probable cause existed that a fel-
ony had thereby been committed and
that there were exigent circumstan-
ces justifylng their immediate en-
try to effect an arrest for that
felony." id. The Court, of course,
found the requisite exigencies ex~

isted, and no 4th Amendment vio-
fation,

The Court further addressed the
bright-line rule espoused by the
Court of Appeals, In short, the
Court tersely rejected it. The

Court of Appeals had mandated "that
under all circumstances the police
are to go to the premises in the
daytime, knock on the door and an-
nounce who they are and the purpose
of their presence, This is not the
law in Kentucky, and never should
be ... [wlhen exigent circumstances
exist, a search warrant may be
executed at any time," Jdd, at p,3,

The decision is both predictable
and disappointing., I+ is predict-
able in the sense that few truly
expected the Court to protect the
citizens of this Commonwealth from
night time searches in a manner not
absolutely required by the U.S.
Supreme Court, Our Court simply
has not of late enforced Section 10
beyond that required by the 4th
Amendment, cf. Gooding Vo United

616 U,S, 430, 94 S,.Ct,
1780, 40 L,Ed.2d 250 (1974), It is
disappointing in the sense that the
Court brushed aside the citizens!

privacy rights in such a casual
fashjon, and affirmed the right of
The police to break down our doors
in the middle of the night, It is
even more  disappointing that the
reasoning supplied ("this is not
the law in Kentucky, and never
should be?") neither rebutted the
substantial arguments on the other
stde, nor djsplayed the sl ightest
sympathy to the citizen's very real
complaint here, After all, Gross
awoke, likely terrified, to a sje~
dgehammer through his door, He ob-
viously did not hear the police
identjfying themselves prior to hjs
waking up, He reacted, tragically,
by shooting through the closed door
at his unknown assailants, Most of
the risk of this could have been
avoided had the warrant been exe-
cuted during the day without utilij-
zlng swat-team tactics, The Court
of Appeals recognized this, and
took steps in its opinjon to keep
this from occurring again, unfortu-
nately, the Supreme Court has come
down strongly on behalf of the law
enforcement community, and affirmed
the night time search as a tool in
police arsenal,

The Court of Appeails wrote | pub~
lished opinion and 2 unpublished
opinions during the last 2 months
on search and seizure, The publjsh-
ed opinjon provides important ammu-
nition for attorneys representing
automobile passengers accused of
possessory of fenses,

Cheryl Paul was riding in the back
seat of a car in Frankiin County on



~~~May 3, 1986 when the car was pul led

over for speeding. The officer saw
marijuana in the car; asked the 4
occupants about it and when no one
claimed ownership, he arrested them
all, A threat of a sirip search at
the jall produced a small amount of
marijuana and cocaine, When her
suppression motion wes denied, she
entered a conditional guiity plea,
whereupon she received a probated
three year sentence,

The Cour+t of Appeals reversed the
conviction, hotding that Paul
arrested 1illegally, ~ Paul v, Com-
monwealth,  S.W.2d (Ky. App. 9/30/
88), The Court noted that under
Leavell v, Commonwealth, 737 S.W,
2d 695 (Ky, 1987), "the person who
owns or exercises dominion or con-
trol over a motor vehicle is deemed
to be the possessor of any contra-
band discovered inside it.," Ms,
Paul, as a back seat passenger,
merely present in a car with mari-
juana present, could not be assumed
to be in possession of the marliju-
ana, Accordingly, the drugs seized
from her at the jail had to be sup-

was

pressed as a fruit of the illegal
arrest, The police cannot, in the
future, arrest a passenger for

merely being in a car where contra-
band is present,

This case also demonstrates the
utility of the conditional plea
under RCr 8,09, Such pleas allow
for the avoidance of trials where
the only lssue in dispute concerns
evidence allegedly filegally seiz-
ed, Further, conditional pleas
result In a healthy development of
4th Amendment and Section 10 Juris-
prudence, demonstrating a commit-
ment to the rule of law, (Signlifi-
cantly, all 3 of the Court of
Appeals cases reviewed here result-
ed from conditional pleas), Unfor-
tunately, conditional pleas are
receiving the coid shoulder from
many prosecutors and some judges,
Hopefully, this progressive devel=-

opment wiil spread and be utitized
even in the state's most conserva-
tive districts,

In another conditional plea case,
and a startiing one at that, one
Court of Appeals panel clearly
adopts the good faith exception to
the exclusionary rule, citing
United States v, Leon, 468 U.S. 897
(1982), Patterson _v_._Commonuealfh,
(9/9/88) (Not to be published), It
is startiing partly because it is
not to be published, . Such major
shifts in the law should not be
rendered through the vehicle of the
unpubiished opinton,

I+ ts further startiing because the
case Involves-the preparation of
the affidavit and search warrant by
the issuing “magistrate, Ballard
District Judge Jimmy Robinson, The
Court acknowledges that the affida-
vit did not contain sufficient
Information 1o establish probable
cause, Lleon is based upon a bel ief
that a police officer acting in
good faith reliance upon a search
fssued by a Jjudge will not be
deterred by excluding evidence
where a reviewing court later finds
that no probable cause exists,
Leon further is based upon a faith
statement that the exclusionary
rule does not deter judges. Be
that as it may, this case is alto-
gether different, featuring a judge
who himself writes out the affida-
vit, This seems to be an example of
the kind of thing condemned in Lo-
Ji Sales v. New York, 442 U.S. 319
(1979), where a judge abandoned his
neutral judicial role and became
virtually a prosecutor, It is
atarming that the Court of Appeals
would use these circumstances in
which to adopt the Leon good faith
exception,

The 3rd case from the Court of
Appeals also came up as 2 condi-
tional plea, In Suddeth v, Common-
wealth (9/30/88) (not to be pub-
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ished), the Court held that there
were sufficlent facts on the face
of the affidavit to establish
probable cause to issue 2 warrant,
The Court also rejected the appel-
lant!s Franks v. Delaware argument,
Both arguments were fact-bound, and
not remarkable, What was -signifi-
cant was their declining to rely
upon the good faith exception to
the exclusjonary rule, Judge Dyche
in a concurring opinjon stated that
he would have adopted Leon's good
faith exception, He did so, how-
ever, without stating any reason
for doing so, and without stating
why Kentucky's Section 10 exclu-
slonary rule, established long be-
fore Leon and Mapp v. Ohio, shouid
now be abandoned,

Thus, we have 1 panel of the Court
of Appeals adopting the exceptlon,
and another panel declining to do
so, What is becoming clearer is
that the question will be resolved
in the not too distant future, ei-
ther in the Patterson or Suddeth
cases, or in some as of yet unre-
solved case,

The 6th Clrcuit has also been quite
busy over the past 2 months. In
walker and Turner v, Schaeffer, 17
SCR 16 (Aug, 12, 1988), the Court
examined the effect of a gquilty
plea on a later attempt to sue
under 42 USC § 1983 for a violation
of constitutional rights. A racial
incident occurred at a football
game, 2 black men sued the white
police officers who arrested them
alleging the arrests were accom-
plished without probable cause,
despite having entered gulity pleas
in state court to disorderly con-
duct and reckiess driving. The
Court held that "the pleas in state
court made by defendants and tThe
tinding of guilt and imposition of
fines by that court astop plain-
tifts from now asserting In federal
court that the defendant police




officers acted without probable

" cause, Id, at 16,

The Court revisited Tennessee v,

Garner, 471 U,S, 1 (1985) under
"tragic circumstances in Robinette
Vv, Barnes, 17 SCR 17 (8/22/88).

Garner had held that deadiy phy-
sical force used to apprehend a
suspect could only be done within
+he 4th Amendment where there was
probable cause to believe the sus-
pect was dangerous to himself or
others,

In this Tennessee case, the police
released a police dog in an auto-
mobile dealership to apprehend a
suspect, The dog found the accus-
ed, bit him In the neck, and killed
him, Remarkably, the Court held
that the district court had proper-
|y granted summary judgment because
no deadly force had been used with-
in the meaning of Garner, relying
upon the Intent of the police offi-

. cers and fact that no other persons

have been killied under similar cir-
cumstances,

How do you prove that an informant
lied to the police offlcer who used
the information to secure a search
warrant or wiretape if you don't
know who the informant is? How do
you make a "substantial preliminary
showing" in order to get a Franks
V. Delaware, 438 U,S, 154 (1979)
hearing where the police are trying
to protect the identity of Thellr

informants? The 6th Circuit ad-
dressed these fssues in United
States v. Glacalone, 17 SCR 11

(Aug, 5, 1988), There, the defen-
dants asserted that elther the in-
formants or agent Rossl were lying,
but that they could not prove which
without having a Franks hearing,
The district court questioned Rossi
in camera; the district court,
however, denied the defendant's re-
quest to also examine the inform-
nts in camera, The 6th Circuit
approved this procedure, holding

that the district court "did not
abuse its discretion by declining
to examine the informants in camera

presidential election remains 25
days away., When this issue of The

Advocate is received, we will know

in addition to the govermment's
affiant, Under Franks, suppression
is required only when the affiant
deliberately lied or testified in
reckiess disregard of the ftfruth,
The procedure followed by the
district court in this case struck
a fajr balance between defendant's
interests in excluding evidence
secured by means of a false affi-
davit and the government's interest
in preserving the confidentiality
ot its informants,”

The 4th case under review will be
famillar to every experienced de-
fense attorney. United States v,

Pino, 855 F,2d 357 (6th Cir, 1988)."

Here, Pino was 5topped by an offi-
cer for a traffic vjolation, The
officer required him fo move from
the slide of the interstate to an
underpass. There, the officer
talked to Pino, and determined that
he met the drug courier protile,
Under a Tennessee statute giving
the officer discretion to take into
custody a traffic offender the of-
ficer suspects wiil fail to show up
in court, Pino was arrested, The
officer then searched a plilow in
the rear section of Plno's station
wagon, where 12 kilograms of co-
caine were recovered, With domino~
like reasoning, each subsequent
search and selzure was approved,
The stopping was approved as a not
clearly erroneous finding, The move
to the underpass was viewed as per-
missible under Terry., The arrest
was approved as authorized under
state law, And the final search of
the pillow was approved as a search
incident to a lawful arrest under
New York v, Belton, 453 U,S, 454
(1981), This case demonstrates how
t+he 4th Amendment has become vir-
tually firrelevant in the presence
of an automobile stop,

At the time of this writing, the
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who will be deciding the replace-
ments for some of our more |iberal
justices on the Unjted States
Supreme Court, That makes this
Courf's cert grants all the more
significant, Watch for these cases
over the next few months:

Florida v, Riley, Here, the Court

reviews the Florida Supreme Court's
ruling that a hel icopter's hovering
400 feet over residential curtilage
violates the . Fourth Amendment,
California v, Cireolo, 476 U.S. 207

(1986) will be extended or re-
stricted;

Brower v, County of Inyo, The
Court has an opportunity to address
Tennessee v, Garner in the context

of a ftractor-trailer roadblock
which resulted in the death of the
fleeing suspectT;

United States v, Sokolow, The use
of the drug courler profile to
establish reasonable suspicion for
detention will be explored in this
case from the 11th Circuit, The
Court below held that the drug
courier profile standing alone, was
not sufficient to justify a stop;

Burnely v. Rallway Labor Execu-

tives! Assoclation, Here, the Court

wil] have the opportunity, Iin
tandem with National Treasury
Employees Union v, VYon Raab, to
pass on the constitutionallity of
mandatory blood and urine tests for
certain governmental employees,

The Short View

United States v, Gorski, 43 Cr.l.

2364 (2nd Cir, 7/26/88)., A bag
seized during an arrest of a defen-
dant could not be opened and field
tested for the presence of cocaine,
The Court remanded to the district



~~court for

consideration of the
question of whether the FBl office
where the defendant was taken has a
routine inventory search procedure,
1¥ such a procedure exists, the
Court will allow the admissibility
of the contents of the bag under
+the Inventory search exception;

Untted States v, Hill, 855 F.2d 664
(6th Cir, 1988). The Court held
that a houseboat traveling on a
lake is more boat than house and
therefore may be searched without a

warrant, citing California v,
Carney, 471 U.S, 38 6 (1985) in
support;

State v, Boyce, Wash, Ct. App., 43
Cr.L., 2420 (8/22/88), The search
incident to a lawful arrest excep-
tion applicable to passenger com-
partments of cars does not apply
once the arrestee has been removed
from the scene, according to the

Washington Supreme Court, as a
natter of state law, Thus, iIn
Washington, the Court will truly

enforce New York v, Beltont's ra-
tionale, that of allowing such
warrantless searches for the pro-
tection of the arresting officer,
This refreshing analysis should be
used by counsel In similar situa-
t+ions under Section 10 of the
Kentucky Constitution;

United States v, Koenlg, 43 Cr.lL.
2440 (7th Cir, 8/31/88). In a case
that should be of interest to a
certain assistant basketball coach,
the 7th Circuit held that Federal
Express'! policy of searching pack-
_ages for drugs and later turning
any drugs found over to the govern-
ment, did not constitute a search
and thus was not a violation of the
4th Amendment;

People v, Perlos, 428 N,W,2d 685
(Mich, App. 1988), A state law

7~ which allowed prosecutors to obtain

blood tests of hospitalized drivers
involved in an accident without a

warrant has been declared unconsti-
tutional by the Michigan Court of
Appeals, The Court held that the
statute allowed for a warrantless
search where nelther exigencles nor
consent could justify the search;

State v, 8ravo, Ariz,, 44 Cr.L,
2022 (9/20/88), Under certain
circumstances the exclusionary rule
will require the exclusion of a
witness! testimony where the wit-
ness has been discovered as a
result of lllegally seized evi-
dence, Here, the police violated
Bravo's Miranda rights and discov-
ered the Iidentity of a wifness
thereafter, Under the factors of
United States v, Ceccolini, 435
U.S. 268 (1978), the Court held

that the witness' testimony had to

be suppressed;

State v. lIsom, Oregon, 44 Cr.L.
2023 (9/21/88), As a matter of
state constitutional law, the
prosecution may not impeach a
defendant with a statement glven in
violation of his Miranda rights,
The Court held that the Oregon v.
Hass, 420 U.S, 714 (1975) rule
allowing for Impeachment had the
offect of encouraging such illegal
interrogation, and that a stricter
rule was required under the state
constitution;

Hawkins v, State, Tex, Ct.App., 44
Cr.L. 2024 (9/21/88), Hawkins was
approached by the Fort Worth pol ice
as he stood in front of a tavern,
When he fried to walk away another
officer confronted him, As the
police closed in, Hawkins threw 2
paper bag contalning cocaine and
heroin, The Court held this
police action to be illegal inves-
tigative detentlon, and thus order-
ed suppression of the bags and
drugs., The recent case of Michigan
Vo Chestornut was distinguished by
the fact that Hawkins was clearly
selzed, thereby involving the 4th
Amendment;

[

itz v, Michigan Depariment of
Police, 429 N.W.,2d 180 (Mich., App.
1988), The Michigan Court of
Appeals has upheid a trial court!s
decjsion to permanently enjoin the
conducting of sobriety checkpoints
by the Michigan State Police, The
Court stressed that such check~
points are not an effective means
of catching drunk drivers, that any
deterrence value is shortlived, and
that the intrusion info the dri-
ver's privacy is unreasonable,

ERNIE LEWIS
Assistant Public Advocate
Director

DPA/Mad i son/Jackson County Of fice
Richmond, Kentucky 40475

(606) 623-8413



Civil Legal

Services

~in Kentucky

Legal Services programs are the
- primary vehicle for the provision
of civil legal representation for
low-{ncome clients, The passage of
the Legal Services Corporation
(LSC) Act 1In 1974 (42 USC 2996)
provided a structure for the ex-
pansion of a patchwork of {ocal ef-
forts to provide civil legal ser-
vices to the poor, Seven LSC fund-
ed programs, with 23 local offices,
now constitute the basic framework
for delivery of civil legal ser-
vices to the poor iIn Kentucky, A
list of our programs and the ad-
. dresses and telephone numbers of
their local offices is at the end
of this article,

GOALS
The goals of the Legal Services
Corporation Act are +to provide

equal access to justice and high
quality legal representation to
those who are unable to afford pri-
vate civil representation, Eligi-
bility for legal services through
LSC programs is determined by in-
come and resource guidelines adop-
ted by each program, in accordance
with overall Income guidelines a~
dopted by the federal LSC,

LOCAL CONTROL

A primary characteristic of each
LSC program 1is local control,
While programs operate under guide-
lines and restrictions contained in
the LSC Act and LSC regulations,
’sach program is a separate 501 (¢)
(3) corporation, with jts own board

of directors as its governing unit,
Private attorneys from each pro-
gram's service area constitute at
least 60% of each program's board,
and eligible clients constitute
another 30% of these boards, thus
assuring that programs are respon-
sible to both the legal and clijent
communities, To the extent per-
mitted by federal law, the local
program boards determine the poli-
cles and procedures to be followed
by each program, Thus, while each
program has basicaliy a sjimilar de-
livery model, relying on full-time
staff attorneys and paralegals for
delivery of legal services, local
control of boards assures sensitiv-
ity to the particular needs of each
local service area,

Dennis Bricking

REDUCTION OF FUNDING

The LSC Act goals of equal access
to justice and high quality repre-
sentatjon for all low-income citi-
zens of Ky, have been severely re-
stricted since 1981, For instance,
in 1982, Pres, Reagan recommended
the eliminatjon of Legal Services
altogether and Congress cut our na-
tionai funding base by 25%. In real
1987 doliars, federaj funding for
legal services programs in Kentucky
has declined 50% since 1978,

This decline in federal funding is
clearly reflected in the dramatic
decrease in the number of Legal
Services staff attorneys, In 1980,
when the minjmum access goal of 2

Ofifm ;Z
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lawyers for every 10,000 poor peo- ; : : [

»~ale was nearly achieved, there were 5
.6 Legal Services attorneys in
Kentucky (including managing attor-
neys and lltigation directors).
Currently, there are 70 attorneys
in Legal Services programs, Even ﬁﬁ?
maintaining this level with funding
cutbacks has required very low and [ ‘ oRjired up Orw ‘ _. R
uncompetitive salary levels for g :
attorneys, both for entry level and
exper ienced posttions,

Programs have responded to declin-
ing resources In several ways,
One is through increased productiv-
ity and efticiency in resource man-
agement, The 7 programs provide
quality legal representation fo ap-
proximately 20,000 |ow-income
clients per year, While this rep-
resents only a small percentage of
the legal problems faced by low-
income Kentuckians, it nevertheless
also represents a very large work-
load for understaffed programs,

s
SERVICES PROVIDED

Qur programs provide a ful | range
of civil legal services to clients,
including advice and referral, in-
dividual representation before
courts and admintstrative agencies,
impact litigation, legisiative and
administrative advocacy where ap-
propr late, community education, and
economic development, While program
det ivery mechanisms vary by service
area, the common commitment is to
high quality representation,

Our programs have had to prioritize
thelr case acceptance policies to
maximize the efficiency of use of
scarce resources, Prioritization
is conducted by each program for
its service area, so the priorities
of each program differ from other
service areas,

Certain broad substantive areas are
~— commonly prioritized by each pro-
gram:



PUBLIC BENEFITS - includes cases
involving Medicare, Medicaid, AFDC,
food stamps, and general assis-
tance;

CONSUMER LAW - iIncludes bankruptcy
cases and cases Involving public
utitities;

FAMILY LAW - includes cases involv-
ing spouse abuse/domestic violence,
Jjuvenile court dependency cases,
and divorce and custody cases; and
HOUSING LAW - includes cases in-
voiving public, subsidized, and
Section 8 housing, as well as land-
lord and tenant responsibilities
and remedies in the private housing
market,

Other common priority areas are
UNEMPLOYMENT INSURANCE, HEALTH CARE
ACCESS, and UTILITY TERMINATIONS,
Our programs typically do not
hand le fee-generating cases, auto-
mobile acclident cases, paternity
actions, and matters In small
clafms court, More detailed Infor-
mation about program case accep-
tance polictes can be discovered by
calling the program office closest
to you, Each program does main-
tain, and pertodically updates, a
priority list and case handling
procedures to guide our intake and
acceptance of cases, We endeavor
to develop systems that are as fair
as we inskst that the welfare de-
partment and public housing author-
tties be to our clients, while
operating In a situation where we
can handle at best only 1 out of
every 10 clients who need our help,

PRIVATE BAR INVOLVEMENT

Each pr;ogram also operates a signi-
ficant private bar knvoivement com-
ponent to supplement our own intake
capacity, In those service areas
. where the concentration of private
attorneys is suffictent to make
such efforts practical, programs

bono

have been actively involved in set-
ting up and maintaining pro bono

referral panels, to refer eligible
clients to private attorneys. The
programs have been active in ex-

panding the pro bono approach wher-
ever possible, Currently, 751 pri-
vate attorneys serve on such pro
panels, Other programs main-
tain contract and judicare models
for the referral of eligible cli-
ents to private attorneys, although
the clear trend and preference is
towards the pro bono model,

TRAINING AND SUPPORT

The programs have supported a high-
iy successful fraining program on
poverty law lissues to increase
staff productivity and efficiency.
Trainings are prepared and coordi-
nated by the programs' state sup-
port otfice, the Office of Kentucky
tegal Services Programs (OKLSP),
OKLSP, an approved KBA CLE sponsor-
ing agency, conducts 10-15 training
events per year, and in 1987, pro-
vided training on substantive is-
sues and practice skilis to 290
legal services participants and 60
private attorneys, In addition,
OKLSP maintains an extensive brjef
bank of legal services cases and
coordinates task forces in substan-
tive areas such as family law,
public benefits, medical care is-
sues and housing, to serve as an
Information sharing device to im=-
prove the quality of legal repre-
sentation provided +to <clients,
OKLSP also conducts legislative and:
administrative advocacy for clients
of all Kentucky programs through
its Lexington of fice,

CONCLUSION

Our Kentucky Legal Services pro-
grams remain committed to the goals
of high quality legal representa-
tion and equal access to the jus-
tice system for low-income Kentuck-

tans, Despite lnadequate resources

—41—

‘ember, 1985,

with the high demand for
our services, we continue to strive
to make a difference in the lives
of the clients withjn our service
areas, We also look to other
public {interest advocates across
Kentucky to help us become more
effective representatives for our
clients by making timely referrals
and by keeping us In touch with
systemic problems which adversely
impact low-jncome senjor citlzens,
famjlies, and children wjthin the
Commonwealth of Kentucky,

to deal

ANTHONY MARTIN

Director

Kentucky Legal Services
201 West Short Street
Lexington, Kentucky 40507
(606) 233-5057

Anthony has been the Director of
Kentucky Legal Services since Nov-
He was a staff attor-
ney at Kentucky Legal Services from
1979-1982,

DENNLS BRICKING

Director

Legal Ajd Society, Inc,
425 W, Muhammad All Blvd,
Louisville, Kentucky 40202
(502) 584-1254

Dennis has been Director of the
Louisviile Legal Alde Society since
1975, He was a staff attorney with
the Jefferson County Juvenile Pro~
gram prior to that, He is a 1968
graduate of the University of Ken-
tucky School of Law,

Defendant: Judge, | want you to
appoint me another lawyer,
The Court: And why is that?
Defendant: Because the P,D.
interested in my case,

The Court (to the Pubjic Defender):
Do you have any comments on the
defendant's motion?

Public Defender: |'m sorry,
honor, | wasn't listening.

isntt

your

~—from Disorderly Conduct by R.R. Jones, C.M.
Sevilla, G.F. Uelman, $12.95.




LEGAL SERV' ¥S OFFICES

APPALACHIAN RESEARCH AND DEFENSH FUND)
Director: John Rosenberqg
(608) 886-3874

ARDF-Barbourville

F.0., Box 919

Rarbourville, KY. 40906

(608) 546-5115

Directing Attorney: Mary Miner

ARDF-Columbia

P.0. Box 455

Columbia, KY. 42728

(502} 384-4707

Directing Attorney: Dan Goldberg

ARDF-llarlan

P.0. Box 187

Harlan, KY. 40831

(608) 573-6301

Directing Attorney: Mary Miner

ARDF-Hazard

P.C. Box 360

Hazard, KY. 41701

{6068) 439-2315

Directing Attorney: Tony Oppegard

ARDF-Jackson

P.0. Box 725

Jackson, KY. 413139

(608) 666-4941

Directing Attorney: Sue Prater

ARDF-Lexington

630 Maxwelton Ct.

Lexington, KY. 40508

(608) 257-3271

Directing Attorney: Ira Newman

ARDF-Manchester

P.0. Box 613

Manchester, KY. 40962
(606) 598-6188

Contact: Wilma Becknell

ARDF-Pikeville

410 Third St.

Prkeville, KY. 41501

(606) 432-2181

Directing Attorney: Steve Blanton

ARDF-Prestonshurg

205 Front St

Prestonsburg, KY. 41653

(608) 886-3876

Directing Attorney: Charles Masnher

ARDF-Richmond

P.0. Box 567

Richmond, KY. 40475

(608) 624-1394

Directing Attorney: Ira Newman

ARDF-Somerset

P.0O. Box 1028 .
Somerset, KY. 42501
(606) 679-7313

Directing Attorney: Larry York

CENTRAL KENTUCKY LEGAL SERVICES
Director: Jerry Smith
(608) 233-4556

CKLS-Frankfort

306 W, Main St., #603

Frankfort, KY. 40601

(502) 875~5403

Managing Attorney: Stephen Sanders

CKLS~Lexington 5.

P.O., Box 12947

Lexington, KY. 40583-2947
(608) 233-4556

Director: Jerry Smith

NORTHEAST KENTUCKY LEGAL SERVICES A
Director: Bill Mains
(608) 784~8921

NEKLS~Ashland

P.0. Box 1573

Ashland, KY. 141101

(6068) 329-132

Managing Attorney: Kathy Kendall

NEKLS-Morehead

P.0. Box 1040
Morehead, KY. 40351
(606) 784-8921
Director: Bill Mains

CUMDERLAND TRACE LEGAL SERVICES
Director: Scott Crocker
(502) 782-1924

CTLS-Bowling Green

P.0O. Dox 1776

Bowling Green, KY. 42101
(502) 782-1924 '
Director: Scott Crocker
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"STRIPPING THE VENEER FROM RENEER™
(Part 2)

EVIDENTJARY ISSUES

A number of challenges can be made
to the quality and type of proof
the Commonwealith is allowed to in-
troduce under KRS 532,055. Prac-
titioners should keep in mind that
analogies can be made to both PFO
proceedings and the penalty phase
of a death penalty case in support
of their arguments, In essence,
KRS 532,055 is geared toward en-
hancement, Why else would it focus
on allowing the prosecutor more
latitude in what is relevant to
sentencing? At the least, it is
akin to the individualized con-
sideration of a caplital penailty,
Obviously, the advocate's goal Iis
to restrict as much as possible the
evidence which the prosecutor can
introduce and expand as much as

possible the mitigating evidence
avaflable to the defendant +to
convince the jury to lessen his

sentence,
PRIOR CONVICTIONS

First, KRS 532,055(2)(a)(1) allows
the prosecutor to introduce boﬂ’t
felony and misdemeanor prior con-
victions of the defendant, An
objection can be made that it vio~
lates due process to introduce
mi sdemeanor convictions, Misdemean-
or convictions have never
allowed as Impeachment or to en-
hance under PFO {aw, Commonwealth
V. Richardson, Ky., 674 S.W.2d 515

been

Reneer,

Truth-In-
Sentencing

(1984), KRS 532,080, Dissenting in
Justice Leibson pointed
out:

Many misdemeanors are not only
mala prohibita and not mallum
in se, Occasionally misdemean-
ors are pled to as a matter of
convenience rather than an ad-
mission of guiit, Often safe-
guards applicable to a felony
conviction are not wutilized,
In short, admitting evidence of
this type, as with parole eli-
gibility, has a great potential
for producing 'half truths,!

Prior juvenile convictions should
also be chalienged, KRS 532,080
(2){b); (3)(b), prohibits the use
of prijor convictions occurring
while the defendant was under 18
for PFO purposes. The Commentary
to that statute.indicates that the
rationale for this is the inherent
lack of maturity of juveniles and
that a Jjuvenile offender even if
convicted as an adult should be
allowed to place his juvenile con-
viction behind him, For TIS pur-
poses, "the tfruth"™ is that a
child!s activities and mistakes
should bear no relation on how he
or she is treated as an aduift,

Any prior conviction that occurred
after the date of the commission of
the present offense should also be
chal lenged, See Dillingham v,
Commonweaith, Ky, App,, 684 S,W,2d
307 (1985), The rationale is that
prior convictions are relevant to
how stiff a sentence should be for
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a present of fense because they show
the Inability of the defendant to
benefit from punishment for prior
wrongdoing, However, there 15 no
way for the defendant to have been
punished for wrongdoing if he was
not actually convicted of that
wrongdoing before he committed the
present offense,. Challenges should
also be made to convictions that
are not yet fjinal because they are
pending appeal, Cornett v, Judi-
cjal Retirement Removal Commjssion,

~would have the right to

Gadd,

Ky., 625 S.W.,2d 564 (1982); Ross v,

Commonwealth, Ky, App., 577 S.W.2d

6 (1979); Commonwealth v. Duvall,
Ky., 548 S.W,2d 832 (1977)., |t we
are interested in telling the jury
the truth about a defendant, then
the Commonwealth should not present
a conviction that has not withstood
the test of a defendant's appeal of
right to the jury verdict, This is
especially unworkable because if a
prosecutor can use a conviction
presently on appeal, the defendant
introduce
evidence concerning meritorious
issues which should mandate rever-
sal of that conviction in rebuttal,

In order to challenge the admissi-
bility of prior convictions before
the trial, it is essential to move
for discovery concerning any evi-
dence that the Commonwealth intends
to introduce at the TIiS hearing,
it is intimated in Commonwealth v,
Ky., 665 S.W.2d 915, 918
(1984) that notice of prior convic-
tions through the indictment, and
discovery of the documents which
wil) be used to establish the prior



/\

~~lury his two oprior

convictions, is mandated by federal

je process, Although Gadd deals
#1th the procedure for challenging
the validity of prior convictions
used to enhance under the PFO
statutes, a similar system may be
applied to challenge prior convic-~
tions used by the prosecutor to
.stiffen sentences under TIS, Once
the practitioner has recejved dis-
covery of the prior offenses, he or
she should be able to make the same
challenges to the validity of those
priors as one would be able to make
in the PFO setting, |f the truth
of the matter is that a prior con-
viction was obtained when the
defendant did not have an attorney
or under an involuntary guiity
plea, then this prior coaviction
has no relevancy for a jury,

An objection can be made to prior
convictlons that occurred many
years ago, KRS 532,080 limits how
far back the state can go in using
prior conviction tfo enhance a
.entence, Additionally, although
there is no specific time limit in
Kentucky, the age of a prior con-
viction is a relevant factor for a
trial court to consider when decid-
ing whether a prior conviction can
be used to Impeach a testifying
defendant's credibility at trial,
See Scruggs v. Commonwealth, Ky.,
566 S.W,2d 405 (1978); Brewer v,
Commonwealth, Ky, App., 632 S.W.2d
456 (1982).

An objection can also be made I|f
the Commonwealth picks and chooses
which prior convictions to relate
to the Jjury and thereby only show-
ing them half the *truth, For
instance, a defendant who has been
convicted of an offense which he
attempted to explain due to intoxi-
cation will be harmed if the
Commonwea lth chooses to show the
felony burg-
aries while withholding public
intoxication and disorderly conduct

misdemeanors which naturally show
that he may well be an alcoholic,

Objections may also be appropr late
if the Commonwealth's method of
proving the prior conviction s
inadequate, The fact of the prior
convictions must be proven with the
same evidence that is required in
proving prior convictions in PFO
case, 1.e., either the testimony of
the clerk of the circult court or
district court or properly authen-
ticated copies of the judgment of
conviction, Any other proffered
evidence such as the testimony of
the defendant's parole and proba-
tion officer is ‘out and out hear-
say. See Gardner v, Commonweaith,
Ky., 695 S.W,2d 705 (]983); Common-
wealth v, Willls, Ky., 719 S.w.2d

440 (1986).

PAROLE ELIGIBILITY

The prosecutor is allowed to intro-
duce evidence of minimum parole
ellgibitity, In one case, the pro-
secutor introduced the testimony of
a parole and probation officer that
in general people are released when
they first meet the parole board
about 50 per cent of the time,
First, there was no foundation laid
to show that this was anything
other than pure speculation and the
evidence was irrelevant since what
happens to people In general does
not fall into the strict category
of the actual minimal parole eligi-
bility for the offense the defen-
dant is convicted of, This kind of
speculative, irrelevant evidence
amounts to misinformation which due
process prohibits a sentence from
resting on, See United States v,
Tucker, 404 U,S. 443, 92 $.Ct, 589,
30 L.,Ed.2d 592 (i972) (in which
United States Supreme Court held
that due process was violated when
the sentencing Jjudge explicitly
considered 3 previous felony con-
victions, 2 of which were consti-
tutionally invaiid),

NATURE OF PRIOR OFFENSES

KRS 432,055(2)(a)(2) allows the
prosecutor to introduce evidence of
the nature of the defendant's prlor

offenses, A challenge can be made
that the term "nature of the of-
fense" is vague, In Reneer, the

majority complain that sentencing
was in a vacuum without any know-
tedge of the defendant's past
record or "other matters that might
be pertinent tfo consider [n the
assessment of an appropriate penal-
ty", but as Justice Leibson points
out in dissent In that case and
Judge McDonald points out in his
concurrence In Lemon, exactly what
other matters will the prosecutor
be allowed.to introduce? As many
specific objections limiting what
the prosecutor can introduce should
be made, For instance, tThe Supreme
Court in Waller indicated that an
indictment is not evident and thus
should not be used to prove the
nature of the prlor offenses, In
that same case, the Court obviously
lent support for the idea that the
prosecutor will be limited in what
evidence he or she introduces to
the extent that it may prejudice
jurors who may be familiar with
prior charge, Additionally, it Is
prejudicial and untrue for a prose-
cutor to tell the jury what the
defendant was actually indicted for
when those charges may have been
reduced by a jury verdict or a
plea, Unless the prosecutor can
affirmatively show before introduc-
ing the orijginal charges that the
defendant was guilty of them, the
only truth is that the defendant's
ultimate gullt was only assessed at
a lesser culpability.

RESTRICTING AGGRAVATING EVIDENCE

A defense attorney should operate
from the mindset that the evidence
that the statute allows the prose-
cutor to introduce should be re-
stricted to only the specific items



iisted in the statute and if there
fs any ambiguity about the admissi-
bility of evidence, then the sta-
tute should be interpreted in favor
of the defendant under the rule of
lenity, See Roney v, Commonwealth,
Ky., 695 S,W,2d 863 (1985); Boulder
V. Commonwealth, Ky,, 610 S.,W,2d
615 (1981). For example, the trial
court should not allow the prosecu-
tor to call a social worker to give
a dfagnosis of the defendant's
mental state -and offer an opinion
on his poor chance for rehabilita-
tion and recidivism, The statute
governing sentencing must  be
strictly applled. See Edmondson v,
Commonwealith, Ky,, 725 S.,W.2d 595
(1987); Brown v, Commonwealth, Ky.,
639 S.W.2d 758 (1982).

MITIGATING EVIDENCE

KRS 532,055(2)(b) allows the defen-
dant to Introduce evidence in
' mitigation, This section reads as
follows:

The defendant may introduce
evidence In mitigation, For
purposes of this section, miti-
gating evidence means evidence
that the accused has no signi-
ficant history of criminal ac-
tivity which may qualify him
for lenlency, This section
shall not preclude the intro-
duction on evidence which ne-
gates any evidence introduced
by the Commonwealth,

The problem Is deciding what is
meant by this statute and what the
defendant may introduce, Your po-
sition as defense attorney should
be that you ought to be allowed to
tntroduce any evidence which s
- mitigating in nature,

"[Tlhe Constitution guarantees
criminal defendants 'a meaning-
ful opportunity to present a

complete defense,'" Crane v,
Kentucky, 476 U,S, 683, 106

Patterson, 386 U.S. 605,

S.Ct, 2142, 90 L.Ed.2d 636

(1986),

2146,

If the prosecutor attempts to argue
that the defense is Ilimited +to
evidence which specifically negates
evidence introduced by the Common-
wealth, then the defense should
counter by arguing that it has a
due process right to offer evidence
at a sentencing hearing and the
court cannot constitutionally limit
the defense to simply counter the
Commonwealth's evidence, Specht v.
87 S.Ct,
1209, 18 L.Ed.2d 326 (1967),

SPECIFIC EXAMPLES

should be creative in his
or her thinking and should not
limit the possible mitigating
evidence to only evidence which
specifically negates that evidence
the Commonwealth s allowed to
introduce, Any ftype of evidence
which reflects well on the defen-
dant or on the defendant's chances
for rehabilitation should be seri-
ously considered, Examples of such
evidence are as follows:

Counsel

Evidence rejating to the frequency
of actual release on parote, Sta-
tistics are available from the
Frankfort office in regard to how
often offenders receive parole the
first time they are eligible and
how often specific types of offen-
ders receive parole, Juries have a
natural tendency to fear and des-
pise the very concept of parole,
Unfortunately, they believe that
offenders will jnevitably receive
parole and that quite often said
parole will be given at the very
earliest opportunity, Any evidence
which can be provided to alleviate
the fears, particularly in the
case of violent offenders, s bene-
ficlal to the defense, The defense
should attempt +to show that the
Parole Board is a responsible and
sensible body which Js concerned

-right to know,

with the welfare of the public at
large and is not prone to release
violent offenders early, 1f the
prosecutor objects to this type of
evidence, an argument can be made
that this evijdence in fact rebuts

- the evidence which the Commonwealth

Is specifically allowed to intro-
duce showing the minjmum parole
eligibility dates,

If the defendant has been on paroie
previously, attempt to show that
any condjtions Imposed by the Pa-
role Board at that time were met,
If the defendant was required to
receive alcohoi or drug counseling,
for instance, attempt to show that
such counseling was provjded and
was received by the defendant,
Again, this is clearly evidence in
mitigation and is relevant to the
whole issue of parole and whether a
defendant ought fo be released on
parole, This evidence also serves
To alleviate some of the negative
feelings which exist in regard to
parole,

if ths dsfendant has already served
time in jall prior to trial, at-
tempt to inform the jury of this
fact so that they can take it into
account when they fix sentence in
the case, It would seem that such
evidence ‘is certainily reievant to
an jnformed and intelligent deci-
sion by the jury In regard to sen-
tence, The whole purpose of the
concept of "truth in sentencing" is
to provide the jury with a total
picture, If a defendant has already
been punished, for this offense,
the Jury should certainly have the
Since the law spe-
cifically requires that the court
credit a defendant with time served
prior to trijal, it would seem that
the jury should know of this fact,
The prosecution, of course, -would
have the right to inform the jury
that the defendant is going to get
credit for this time served, but

-the defendant should have the op-~



»~"*hat under

~ortunity to inform the Jury that

ie defendant has aliready been in-
carcerated and served time on the
charge,

Evidence concerning the cost to the
Commonwealth of incarcerating a
person should also be considered,
See "Corrections: Populations and
Trends" by Bill Ctark (The Advo-
cate, Vol, 10, No. 6, pp. 34-37).
while the relevancy of this evi-
dence could be questioned, an argu-
ment could certainly be made that
it Is relevant to the whole ques-
t+ion of parole, There is no doubt
that the new "truth in sentencling"
{aws are golng to create additional
weight on an already overburdened
penal system, The overcrowding in
our prisons Is going to directly
atfect parole considerations, The
cost to the Commonwealth of incar-
cerating an Individual Is a factor
which will
ability of the prisons to confine
adividuals, If counsel can pro-
suce evidence which would show some
tink between the overcrowding In
prisons and the likelihood of re-
lease on parole, then the relevancy
of this type of evidence would be
established,

Evidence relating to the sentence
recelved by a codefendant should
also be consldered, At the present
t+ime, there s pending a case be-
fore the Kentucky Supreme Court,
Commonwealth v, David Bass, in re-
gard to a ruling by the circuit
court allowing the defendant, at
the sentencing hearing, to Intro-
duce evidence about the sentence
received by a codefendant, The
court allowed the evidence, but the
Kentucky Supreme Court has now
cortified the question and s going
to grant review, Steve Durham rep-
resented Bass at trial and now on
appeal, Again, the argument ls
ntruth in sentencing,”
he Jury should have the total pilc-
ture, If a codefendant has re-

affect parole and the

ceived favorable treatment and was
invoived in the same offense, the
jury should be so informed,

The defense should request that any
and all mitigating evidence be em-
bodied in the instructions, The
more mitigating circumstances which
can specifically be listed in the
jnstructions, the better, 1f the
defendant has introduced evidence
tending to show that he has no sig-
nificant history of criminal activ-
ity, this shouid most definitely be
embodied in the instructions. In
death penalty cases, it has consis-
tently been held that both statu-
tory and nonstatutory mitigating
evidence must be contained in the
instructions. Lockett v, Ghio, 438
U.S, 586, 98 S.Ct, 2954, 57 L.
Ed.2d 973 (1978), it should be ar-
gued that this same principle holds
true in sentencing hearings pursu-
ant fo KRS 532,055, The Common-
wealth will argue that there Is a
distinction in that in death pen-
alty cases the Jury must find a
specific statutory aggravating fac-
tor before a sentence of death or
\tfe without parole for 25 years
can be imposed, The Jury is thus
required fo make a finding of fact.
But the defense should argue that
the same principle appiies in hear-
ings pursuant fo KRS 532,055. The
statute specifically mentions "evi-
dence that the accused has no sig-
nificant history of criminal actlv-
tty," The jury shouild therefore be
instructed to take this into con-
sideration if such evidence is pre-
sented to them., The fact that the
defense attorney is permitted Yo
argue this fact during closing ar-
gument ts certainly not an adequate
substitution for lnstructjons. This
has been consistently held by the
courts, Taylor v, Kentucky, 436
U.S. 478, 98 S.Ct, 1930, 56 L.Ed.2d
468 (1978); Commonwealth v, Calla-
han, Ky., 675 S.W,2d 391 (1984).
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PRETRIAL MOTION PRACTICE

| the defense wishes to limit what
the prosecution can introduce at

the sentencing phase, counsel
should serjousty consider - filing
pretrial motions asking for such
relief. There are various types of

things under the statute which can
be challenged, The defendant can
chal lenge the right 1o introduce
parole eligibliity regulations,
Although the constitutionality of
the statute was upheld in Reneer,
the specific portion permitting
parole eligibility regulations to
be knfroduced was not addressed,
That issue is presently before the
Kentucky Supreme Court In numerous
cases and untlil it has definitively
been decided, counsel can still
challenge this evjdence, Further-
more, counsel can request that the
Commonwealth be prectuded fron go-
ing into great detail In regard to
the nature of prior offenses, The
Commonwealth should not be allowed
to, in effect, retfry past felony
and mjsdemeanor cases, |t is good
strategy to challenge these sorts
of things prijor to trial and re-
quest hearings, For instance, if
the prosecution is going To be
allowed to go into great detail in
regard to prior offenses, the de-
fense needs to know ahead of time

what to expect and be able to
counter it,

VO{R DIRE
While it Js a tactical decision

whether to Inform the jurors in
voir dire of the sentencing range,
parole eligibility and prior con-
victions of the defendant, a de-
fense attorney should have the
right to raise these issues if he
or she so chooses, The defendant
has a due process right to a jury
who will be able to consider all of
the evidence and all the sentencing
alternatives available and fo voir
dire the panel accordingly. See




lles v. Commonweaith, Ky., 455
S.w.2d 433 (1970), Bifurcation
alone should not defeat this due
process right since prospective
Jurors In death penalty cases are
questioned during voir dire about
their ability to «consider the
entire range of sentences, Addi-
tionally, a juror has the right to
nullify a charge on guilt/innocence
and a highly relevant factor would
certainly be the range of sentences
for the charged offense., This is
especlially relevant if the offense
talls within the parole eligibility
guidelines of KRS 439,3401, The
right to counsel and right to an
tmpartial jury are also Impaired it
the attorney cannot obtain any
information about jurors feeling
about the sentences and sentencing
information they may hear,

VERDICT FORMS

Counsel should also take care to
assure that the Jjury recommend
whether tThe sentences are to run
consecutively or -concurrently 1in
the verdict forms, The undersigned
has already seen verdict forms
under truth in sentencing where
this has been omitted, This is
such a radical departure from
existing procedure that apparently
trial courts are apt to overiook
this new feature of the +ruth in
sentencing law, Even though the
Judge is not obligated to folliow
the jury's recommendation, such
recemmendation should be made, It
remains to be seen how the ap-
pellate courts will handle those
situations where counsel requests
this Instruction and it is refused,
but it would seem that, under such
circumstances, a new sentencing
would have to be held if the judge
ran multiple sentences consecutive-
ly.

PROCEDURE

KRS 532,055(4) states that if the

jury is unable to agree on the sen-
tence, the trial Judge shall impose
the sentence within the range pro-
vided by {faw, In Hubbard v, Com-

monwealith, Ky.App., S.W,2d
(decided 9/9/88), petition for re-
hearing pending, tThe Court of

Appeals held this provision con-
flicts with RCr 9.89(1) which pro-
vides for mandatory Jjury sentenc-
ing, Consequently, under Hicks v.
Oklahoma, 447 U.S. 343, 100 S.Ct.
2227, 65 L,Ed.2d 175 (1980), it is
a violation of the due process
clause of the 14th Amendment for a
trial judge to fix a sentence at
more than the minimum prescribed
for that crime when a jury hangs on
penalty, The Court finesses the
Supreme Court's- language in Reneer
approving this section by rightly
polnting out that Reneer was a sep-
aration of powers, not a due pro-
cess, case and this specjfic fact
situatton was not involved in Re~

neer, Judge Miller wrote the opi-
nion, with Judge Clayton concur=-
ring, Judge McDonald dissented

without wrjting a separate opinion,
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‘Communicating with Disabled Clients

P

The Canons of Professional Respon-
sibility require that each tawyer
"represent a client zealously with-
in the bounds of the law," ABA
Canon #7. Although ordinarily the
parameters of this obllgation are
determined through discussions with
the client to ascertain the cli-
ent's desires, and application of
the attorney's legal knowledge and
skills, that formula is not neces-
sar{ly easily followed by attorneys
representing clients with mental
disabilities, In such cases, deter-
mining the client's desires can be
a seemingly insurmountable bar-rier
to compl iance with the Canons,

The Ethical Considerations recog-
nize this dilemma, noting that a
mental condltjon that renders the
client "incapable of making a con-
sidered judgment on his own behalf
casts addltional responsibilities
upon his lawyer ,” EC 7-12, The
Ethical Consideration goes on to
recommend that, in representing a
client with a mental disability who
does not have a guardian, "the
lawyer should consider all circum-
stances then prevailing and act
with care to safequard and advance
the interests of his client," |bid,

Thus the Canons themselves antici-
pate that a lawyer will pursue the
client's desires, the client!s dis~
ablility notwi thstanding, The Canons
do not, however, indicate how one
is to determine those desires,

The Canons do provide one possible
alternative for lawyers with men-

tally disabled cljents: resort to
a guardian, whose dectsions controi
the actions of the lawyer, Ibid,
Even if the client does not have a
full-+ime guardian, a guardian-ad-
litem can beﬁgppolnfed by the Court
any Court proceedings are
begun, See e.9., Rule 17(c), Fed-
eral Rule of Civii Procedure, See
also, Michenberg, "The Silent
Ciients: Legal and Ethical Consi-
derations In Representing Severely
and Profoundiy Retarded Indivi-
duals," 31 Stanford Law Review 625
(April 1979),

once

however,
when a guardian-ad-litem is not
possible; for example, when deci-
sions in the course of representa-
tion must be made before the case
goes to court, In other situa-
tions, no guardian may be avall-
able; or the court may be reluctant
to appoint one, In such cases, the
attorney must “consider all circum-

There are circumstances,

stances" and then act In accordance
with the cllent's interests, The
remainder of this article wili of-
tfer some specific suggestions in
determining exactly what those
interests are,

Take time to meet the cllent,
Everyone has high caseloads, but
the client with mental disabilities
will probably take some extra time,
to warm up to you, to get to know
you, and to understand who you are
and what you're saying., This is
not a client who can be taken care
of competently by a three-mlnut
encounter in a noisy hall before
entering court., Visit the cilent,
more than once if possible, and as
close fto any scheduled court ap-
pearance as feasible without inter-
fering with your ability fo prepare
the case,

Take time to talk, but don't over-
extend the client, Obviously, cli-
ents with mental disabilitles need
concepts broken down for them as
simply as possible, This may mean
that you need to skip over the
technical points of the case, and
concentrate on the essence of what
is happening; it definitely means
that "lawyer words" |ike "jurlisdic-
tion,” ‘“motion" and "judgment"
shouid be avoided, Some clients
may not know what a lawyer or judge
is: check, don't assume,

The other side to explaining things
simply to a client Is to avoi/
overextending a client, Ma
cljents have short attention spans:



be aware of this, and be conscious

of the various signals (such as
looking around, fidgeting, showing
signs of anxiety) that the client
may give to tell you she can't pay
attention any longer or isn't fol-
lowing you,

Be careful about leading the cii-
ent, Your goal fis to discern the
client's desires, but the client
could easily have "pleasing the
|awyer® as the primary desire, If
you ask a leading question, then
you'll very itkely get the response
callied for by the question, not the
client's true belief, Even a ques-
tion like "Do you want to stay in
the institution or go to a group
home"?, while not technically lead-
Ing, can lead the client jnto giv-
ing you the answer the client
thinks you want to hear, Ask in-
stead for specifics from the client
("Tell me what you do here; what do
you like? what not"?),

Be aware of the ciient's limita-
tions, A client can't choose among
options he's never experienced,
Thus, asking a client if she wants
to live In a group home, or would
consent to probation, is meaning-
less unless the client can describe
how that would affect her Iife,
Comparisons to things the client
has experienced can be helpful,
One client, for example, refused to
consent to have hls leg amputated
(due to complications from diabe-
tes) until he was Introduced to
another man who'd had the exper-
tence, and the client could see
that the man could still walk, and
how the prosthesis worked,

Use an expansive concept of commun-
tcatlon, We all know that body
|anguage and changes In behavior
can often ccmmunicate sentiments
that the client cannot express ver—
bally, This is all the more true
with clients who, because of dis-

+tal

abilities, have an Impaired ability
to talk,

Get iInformation from other sources,
Clients who have been institution-
alized often have volumes written
about them, Non-institutjonalized
clients with a tong history of men-
disability may have undergone
evaluations in the past and may
have mental health clinic or school
records that can shed some light on
the client's background and ability
to communicate, Of course, such
records should be read
skeptical eye: the author was not
necessarily accurate, despite the
best intentions, In reading any
such records, It pays to demand
specifics about any conclusions,
such as "client |is aggressive" or
"client has a history of acting
out " One client, for example, was
described as unfit for group home
life because the client was "sex-
ually aggressive." Interviews of
direct care staff disclosed that
the client attempted to hug every-
one who came onto her ward, While
inappropriate, +the. bsehavior can
also be easily monjtored and cer-
tainly presents no danger to oth-
ers,

These suggestions will not always
succeed in helping the attorney
discern a client's desires, Parti-
cularly in cases where a client is
under a severe mental impairment
and Is non-verbai, the attorney may
have no choice but to postpone any
decislons until he can request the
appointment of a guardian ad litem,
In many situations, however, these
concepts have proven wuseful and
underiie the essence of what the
attorney needs to do: [listen, be
aware and be sensitive, That way,
the attorney can best fulfill his
ethical obligations to the cllient
and the client can be assured of
having his desires truly repre-
sented,
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with a .

BARBARA J, COOK

Sen ior Attorney

Legal Aid Society
901 Elm Street
Cincinnati, OH 45202
(513) 241-9400

Barbara has been with the Legal) Aid
Soctety since 1980, In her job she
concentrates on presenting disabil-
ity right claims, She is a 1977
graduate of the Unilversity of Mich-
igan School of Law,

CRIME-YICTIM GROUP PICKS LEXINGTON

LEXINGTON, Ky, - The National Orga-
nization for Victim Assistance, a
group upholding the rights of crime
victims, will hold its 1990 nation-
al convention in Lexington,

About 2,000 members are expected to
attend the gathering, to begin Sep-
tember 23, said Marlene Young, the
group's executive director,

Lexington was chosen because of the
state and local programs for crime
victims, said Dan Rosenblatt, pres-
tdent of the group.




Forensic Science News

This is the 2d of a 4 part series.

BLOOD ALCOHOL CONCENTRATION
ANALYSIS IN TEXAS

0f the direct blood alcohol test
methods available, 2 are predomi-
nantly utilized by law enforcement
tn Texas, The first method is com-
monly known as the Dubowski method,
named after the man who developed
the procedure, Dr, Kurt Dubowski,
This procedure appeared in the
wProceedings of the American Acad-
emy of Forensic Sclences" in 1952
and Is widely known in the fleld of
forensic chemistry., A modification
to the original procedure was made
by Or., Dubowski and J.R. Withrow
which eliminated, by use of a cata-

7~ lyst, the necessity of heating the

distillate-oxidizing reagent mix-
ture, The catalyst, magnesium sul-
fate, which is added to the potas-
sium dichromate/suluric acid solu-
tion, does not enter into the reac-
t+ion, but simply causes the react-
ing to take place without heat, The
article is called, "A Photometric
Microdetermination Method for Ethyl
Alcohol in Biological Material .

The second procedure (to be dis-
cussed In the next Advocate) Iis
that of gas chromatography. This
method utilized an instrument that
separates the components of a mix-
ture and allows for thelir identifi-
cation and quantitation,

DUBOWSKI METHOD
Principle: Specimens of any body

fluid (or steam distillates of tis-
sue homogenates) are distilled di-

=~ rectly from tungstic acid to preci-

pitate the proteins and separate
the ethyl alcohol from the matrix,
An allquot of the aqueous distil-

tate is mixed with a measured volu-
me of standard potassium dichromate
in sulfuric acid (in a c¢losed con-
tainer at 100 degrees Centigrade).
Any alcohol present is oxidized to
acetic acid with concomitant par-
tial reduction of the yeliow dich-
romate (Cr207=) ions to blue-green
chromic (Cr+ + +) ions as follows:

2K, Cr 0,+ 8H SO, + SCH‘CH.ZOH - 2CR,
(SO‘. 3+ 3K150“+ 3CH’COOH + HH;0

The resjidual potassium dichromate
is measured spectrophotometrically
at 450 nm or 350 nm, and the corre-
sponding alcohol concentration of
the or:iginal specimen is obtained
directly from a calibration curve
or table prepared by analysis of
solutions of known alcohol content,

REAGENTS

OXIDIZING REAGENTS
0.0214 N POTASSIUM DICHROMATE

Exactly 1.,0500g anhydrous reagent
grade potassium dichromate (K’Crlo‘)
are dissolved with mechanjcal stir-
ring in 1 liter of 50 volume per-
cent sul furic acid (H,S0,) which is
tree of reducing substances, One
mitlititer of this reagent is equl-
valent to 0,247 mg of ethyl alco-
hol., The reagent is stable for 1
year or more at room temperature,
and should be stored in a borositi-
cate bottle (low-acidic glass),
protected from light and absorption
of atmospher ic water vapor.

SODIUM TUNGSTATE, 1 PERCENT W/V

1129 of reagent grade sodium tung-
state (NA WO ,2H O) are dissolved
in distilled-demineralized water
and the volume adjusted to one
liter, Stable indefinitely,

Jack Benton
SULFURIC ACID, 1IN

28 ml of 36N (concentrated) reagent
grade sulfuric acld (H SO ) are
added stepwise, with. caution, to
the three or four. volume of djs-
t+illed-demineralized water and the
volume adjusted, after cooling, to

one liter, Stable indefinitely,

TARTARIC ACID, 10 PERCENT W/V

100g of reagent grade tartaric acid
(HC HO ) are dissolved in distil-
led-demineraljzed water and the
volume adjusted to one liter,
Stable indefinitely.

APPARATUS
DISTILLING APPARATUS

Direct and steam distillation appa
ratus of Dubowskj and Shupe (Cata-
log No, JD-1390 & JD-1410, Scienti-
fic Glass Apparatus Company, Inc.,
Bloomfield, New Jersey 07003) or
comparable all-glass djstillation
apparatus,

HEATING BATH

A modutar electric heating block
(Catalog No. 6124-C05 & 6124-C55,
Temp-Block Module Heater, Arthur H,
Thomas Co., Philadelphia, PA 19105)
Is convenient, However, any elec-
tric water bath at 100 degrees Cen-
tigrade, or electric constant tem-
perature bath with permanent water
soluble bath fluid (UCON fluid 50-
HB-280X), Unjon Carbide Chemicals
Co., New York, NY 10017} at 100 de-
grees Centigrade can be used,

PHOTOMETER

Beckman Models DU 11, 8, DB or DB-
spectrophotometer, Bausch & Late
Spectronic-20 spgc‘l‘rophofomefer )




Coleman Mode! bl /20 Junior |1 Spec-
trophotometer, Gilford Model 2000
or 300; or comparable spectrophoto-
meter or photronic filter photo~
meter with blue filter transmitting
at 450 nm,

PROCEDURE
ANALYSIS OF BLOOD, URINE,
SALIVA, CEREBROSPINAL FLUID,
TISSUE DISTILLATES

1. Into a 125 ml distiliing flask

(250 ml for blood) are placed the
following:
a,) 20 ml of distilied-demineral~

fzed water;

b.) 2,00 mi of the specimen (1.00
ml specimens can be analyzed by
collecting the distiilate in a 5 ml
volumetric flask, proceeding with
steps three through five as usual);
c.,) 5 ml of 1 N sulfuric acid;

ds) 5 ml of 10 percent sodium
tungstate;

e,) The flask contents are mixed
by swirting and the flask is
attached to the distiltation appa-
ratus, Heating Is begun when the
blood has coagulated completely and
has changed to a dark brown color,

2, Slightly less than 10 ml of
distillate are distilled directly
into a 10 ml glass stoppered volu-
metric flask in about eight min-
utes, heating with a microburner
with a 2,50 to 4,00 ¢cm flame, The
distillate is adjusted to the 10 mi
mark with distilled-demineralized
water, the flask stoppered, and the
contents mixed thoroughly by re-
peated Inversion,

3. Into a13 X 100 mm borosilicate
glass culture tube with Teflonljned
screw cap are placed 1,00 m! of
distillate and 3,00 ml of oxidizing
reagent, (When many analyses are
performed, an automatic diluting-
dispensing apparatus Is very con-
venlent; e,9,, Model LD-a Automatic

Diluter, York Instrument Corpora-
tlion, Berkeley, Callifornia 94710;
otherwise manual syringe-dispensers
are best employed to dispense all
reagents; e.g., Catalog No, 3005-A
Repipet, 5 ml, Labindustries, Berk-
eley, California 94710),

A reagent blank Is prepared with
1.00 ml of distitled-deminerallized
water and 3,00 ml of oxidizing rea-
gent, The tubes are closed, for
contents mixed by vigorous rotation
and the tubes heated for eight
minutes at 100 degrees Centigrade,
immersed above the liquid line,

4, The tubes are cooled to room
temperature (25 degrees Centigrade
or less) under running tap water or
in an jce bath, A portion of each
solution is transferred to a suit-
able cuvette (1,00 cm pathlength
Corex or borosiljcate glass cuv-
ettes are used with the Beckman
spectrophotometers) and the absor-
bance or Ttransmittance of each
specimen is determjned at 450 nm,
against a reference cuvefte con-
taining the reagent blank,

5. The alcohol concentration of
the unknown specimen, in percent
we ight/votume or mg/d1, is obtained
directly from a calibration ftable
or curve prepared by subjecting a
series of Dbiological specimen
standards of known alcohol content
to the entire analysis,

ANALYS{S OF TISSUES

1. Approximately 10g of frozen or
fce cold tissue are rapidly lique-
fled in an ice cold Waring blender,
Exactly 2,003 of +the Iliquefied
sample are rapidly weighed out and
transferred quantjtatively to a 250
mi distilling flask with 30 mil of
10 percent tartaric acid solution,
Two of +three drops of silicone
antjfoam flutd (Dow Corning Anti-
foam AF emulsion 30 percent w/v
used as a 10 percent w/v emuision,
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Dow Cornling Corporatjon, Midiand,
Michigan 48640; Antifoam 60 emul-
sion, General Electric Company,
Silicone Products Depariment,
Waterford, New York 12188) or 0,10
g of low melting paraffin compound
are added, or silicone antifoam
spray (Dow Corning Antifoam A
spray) is wused sparingly. The
flask contents are mixed by swirj-
ing and the flask attached to the
steam distillation apparatus.

2, Distilliing in a rapjd current
of steam fron a steam generator
containing distjllied-deminerajized
water, about 20 to 30 mi of distii-
late are collected into a 125 m)
distilling flask within eight to
ten minutes.

3, To the 125 ml distilling flask
containing the steam distillate are
added 4 ml 1IN sulfuric acid and 5
ml 10 percent sodjum tungstate,
The flask contents are mixed by
swirling, the flask is attached to
fhe direct distillation apparatus
and the remainder of the procedure
is carried out as for biological
Jiquids (steps two through four of
Procedure A),

4, The alcohol concentration of
the tissue, expressed in percent
w/v or mg/100 g, is obtained di-
rectly as in step five of Procedure
A from the same cal ibration table.

JACK BENTON

Southwest Scientific Consulting
P,0, Box 6581

Lubbock, Texas 79493-6581
(806) 796-1872

FOOTNOTE
bubowski and Withrow, A Photo-
metric Microdetermination for
Ethyl Alcohol in Biological Mater-
ials, 63 Proceedings of Iowa
Academy of Science 364 (1956).
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»which amendments will

The Criminal Rules Process
“in Kentucky

Justice Donald C, Wintersheimer of

Covington has been appointed as
Chairman of the Criminal Rules Com-
mittee, succeeding Justice Roy
Yance,

All proposed amendments to the

criminal rules will be discussed at
t+he next annual meeting of the
Kentucky Bar Association which will
be held in Louisville June 6-9,
1989, In order to have the oppor-
tunity for members of the profes-
sion to consider any suggested rule
changes, the Supreme Court has
‘ndicated that all suggestions must
oe printed in the Bench & Bar (KBA)

publication prior to the June
annual meeting, Practically, that
means that +the suggested rule

changes must be presented to the
Supreme Court before mid-January in
order to meet the printing deadline

of the KBA magazine which is In
early February, Accordingly, all
suggested rule changes must be

submitted to the committee before

January 9, 1989, The criminal
rules committee will consider the
rule changes immediately thereafter
and make a report to the Supreme
Court before January 30, 1989,

Suggestions for amendments are cir-
culated to all members of the com-
mittee for comment, The members
express their opinions in writing
with coples to other members of the
committee and & discusslion is held
at least one annual meeting as to
be reported
ro the Supreme Cour‘l'; Amendments
Yo the criminal rules are generally

initiated as a result of a recom-
mendation by some member of the
practicing bar, Occasionally, mem-
bers of the Clerk's office or court
statf attorneys or members of the
Court will make recommendations for
changes, Suggestions are aiso wel-
come from members of the Judlciary
at all levels,

Justice Win+érsheimer has indicated
that the present membership of the

committee will remain the same,

The members of the Committee are:

Hon, Wilttam L, Graham
Frankiin Circujt Judge
Frankfort

Hon, 'Penny R. Warren
Lexington

Hon, Mark P, Bryant
Commonwealth Attorney
Paducah

Hon, Frank E, Haddad, Jr,
Louisville

Hon, Willtam E, Johnson
Frankfort

Hon, Frank W, Heft, Jr,
Public Defender
Louisville

Justice Wintersheimer Indicated
that all rule changes are now con-
sidered on an annual basis, The
entire purpose of +the civil and
criminal rules conmittee is to pro-
vide members of the legal pro-
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Justice Donald C. Wintersheimer

fesslon with an opportunity to make
suggestions and comments on any
proposed rules before they are
enacted by the Supreme Court,
Naturally, the final rule making
authority resides in the Supreme
Court,
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Kentucky Supreme Court
Rule Changes

The following is a summary of the

important changes in the rules an-.

nounced by the Kentucky Supreme
Court In 1988 which relate to the
practice of criminal cases, The
rules have been amended 5 times in

1988, The changes are effective
January 1, 1989, unless otherwise
indicated.

Rules of Criminal Procedure

RCr 9,38
EXAMINATION OF JURORS

Adds the following to the rule:
"When the court seeks the death
penalty, individual voir dire out
of the presence of other pro-
spective jurors Is required as to
questfons regarding capital punish-
ment and pretrial publicity,"

In Ferguson v, Commonwealth, Ky,,
512 S,W.,2d 501, 503 (1974), the
Court stated that "separate exam-
ination of jurors or perspective
Jurors and circumstances of poten-
tial prejudice Is a matter of pro-
cedural policy,...," The court went
on to "suggest to the trial courts
that they give thought to the use
of separate examination of jurors
tn appropriate circumstances," ld,
at 503 n,1; see also Hovey v,
Super for Court, 616 P,2d 1301 (Cal,
1980), requiring Individual voir
dire in capital cases,

The amendment brings RCr 9.38 into
conformity with the nearly unlform
practice of Ky, circuit judges, It

is extremely rare that a Kentucky
trial judge does not employ indi-
vidual, sequestered voir dire in a
death penalty trial,

THE NEW RCr 9.84:
THE LOSS OF A FRIEND

Kentucky defense attorneys have
suffered a grievous loss, one which
has received virtually no pub-
licity, It has occurred in the
change in RCr 9,84, RCr 9.84 pre-
sently reads as follows:

1) wWhen the jury returns a

verdict of guilty it shall fijx
the degree of the offense and
the penalty, except where the
penalty is fixed by law, in
which case it shall be fixed by
the Court;

2) When the defendant enters a
plea of guilty the Court may
fix the penalty, except In
cases iInvolving offenses pun-
ishable by death,
As of January 1, 1989, RCr 9.84
will read as follows:

1) When the jury returns a
verdict of guilty, it shali fix
the degree of the offense and
the penalty except that the
Court may fix the penalty a) in
cases where the penalty js
fixed by law and b) in cases
where the court is otherwise
authorized by law to fix the
penal ty;
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Commonwealith,

2) Wwhen the defendant enters a
plea of guilty, the Court may fix
the penalty, except that in cases
involving offenses pun-jshable by
death the defendant may demand that
his punishment be fixed by the
Jury.m

RCr 9,84 has had a long history in
Kentucky criminal jurisprudence,
1t originated in Criminal Code #257
(2), Criminal Code #258, and KRS
431,130, As they originally read,
a jury was assembled even when a
gulity plea was entered, While
courts received those guilty pleas,
sentencing was done totally by the
Jury,

In 1952, KRS 431,130 was amended to
allow the Court "within its dis-
cretlon, and without the inter-
ventjon of the jury fix the degree
of punishment within the periods or
amounts prescribed by law, except
in cases involving an offense pun-
ishable by death," By this change,
the Kentucky legislature recognized
the clumsy procedure then existing
whereby a person wouild plead gujlty
and thereafter a jury was assembled
tfo fix the penalty, This change
further recognized the common prac-
tice of a guilty plea being entered
followed by the judge sentencing to
the minimum, In such cases, "the
defendant cannot be heard to say
that his rights are prejudiced when
the judge fixed his punishment no
higher than the minimum the jury
could have infllcted.,” Strunk v,
302 Ky. 284, 194
S.W.2d 504, 505 (1946),
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#~s of January 1, 1963, this statu-

fory scheme was replaced by RCr

9,84, This rule was part of the
rutes of criminal procedure which
superseded the old criminal code,

RCr 9,84 (1) contlnued the practice
of allowing the juries in Kentucky
to fix the penalties In criminal
cases, RCr 9.84 in essence main-
tained Jury sentencing, RCr 9.84
(2) further continued the existing
practice which had been established
in KRS 431,130 aliowing the trial
court to fix the penalty where
defendants pled guilty. Most sig-
niflcantly, RCr 9,84(2) further
continued the practice which abso-
lutely prohibited a ftrial court
from fixing the death penalty pur-
suant to a plea of guilty, Cinna-
mon v, Commonwealth, Ky., 455 S,W,
2d. 583 (Ky. 1970), Thereafter,
once a person had entered a plea of
quilty, a jury had to be assembled
to fix the penalty, or the judge
fix the penalty at 2
;entence below the death penalty
since "there is no provision under
Kentucky law for a judge to impose
the death penalty," Lyons v,
Howard, 434 Fed,2d, 632, 634 (6th
Cir, 1970),

RCr 9.84 continued to be used in
the 1970's and 1980's In all cases,
including death penalty cases,
while the Attorney General on
occasion has argued that KRS
532.025 superseded RCr 9,84, it has
been clear that the Kentucky
Supreme Court continued to ablde by
RCr 9.84, "By Chapter 234, acts of
1962, the Rules of Criminal Proce-
dure (RCr) were recognized as sup-
erseding the old criminal code and,
among other things, KRS 431,130 was
amended to delete reference to the
fixing of punishment, Since that
time the jury requirement has been

preserved in RCr 9.84.," Ex Parte
Farley, Ky., 570 S.W,2d, 617, 619

'1978); Ward v, Commonwealth, Ky.,
695 S.W,2d 404 (1985) (J. Lleibson,
concurring),

Unfortunately, In the mid to late

80's RCr 9,84 came under attack,
Specifically, Assistant Attorney
Generals began tfo advance the odd
theory that once the defendant en-
tered a plea of guilty to a recom-
mendation of life imprisonment that
the trial court then had the au-
thority to sentence an individuai
to the death penalty, The case of
Commonwealth v, Randy Haight, out

of the Garrard Circuit Court, es-
tablished the vehicle for the Com-
monweal th to make this argument, in
that particular case, Randy Haight
pled gqullty o a recommendation of
life without parole for 25 years,
The trial judge recognized that KRS
532 .25 was in confiict with RCr
9,84, However, he sentenced Randy
Halght to die, On September 8,
1988, the Ky. Supreme Court revers—
ed Randy Haight's death sentence
and sent the case back for a new
trlal, Petition for rehearing is
presently pending. The Court did
not address RCr 9,84 in the opin-
ion, however,

As Halight was winding its way
through the courts, RCr 9.84 was
under attack by prosecutor ial
forces, They successfully secured
the abolition of RCr 9,84 before
the Bar in the spring of 1988, The
abolition of the rule was addressed
at the KBA convention in June of
1988, At that convention, impres~
sive arguments against the abol i-
+ion of RCr 9,84 were made by
Louisviile Public Defender's Of-
fice, DPA, and representatives of
+he Kentucky Association of Cr im=-
Thereatfter,

inal Defense Lawyers,
the rule was not abolished, but
rather changed in the form as

indicated above,

The new RCr 9.84 accomplishes 3
couple of things, First of all, it
maintains jury sentencing. How-
ever, the new rule adjusts to the
new real ity of truth in sentencing.
RCr 9.84(1) allows for the Court to

fix the penalty when "otherwise
authorized by law to fix the pen
alty," That no doubt refers to KRS
532.,055(4) which reads that "in the
event the jury is unable to agree
as to the sentence or any portion
thereof and so reports fo the jud-
ge, the judge shall impose the sen-
tence within the range provided
elsewhere by law, RCr 9.84(1)
makes the Court's procedure consis-
tent with truth in sentencing.

More significantly, the new RCr
9.84(2) absolutely abolishes the
protections provided by the present
RCr 9.84(2) in cases involving the
death penalty, Previously, a de-
fendant could plead to a recommen-
datjon of life knowing that RCr
9.84(2) prohibited the Jjudge from
sentencing to death, Further, case
Jaw looking at KRS 431,130 and RCr
9,84 had interpreted these pro-
visjons to allow for the Judge fo
sentence to something other than
death, reasoning that in such cas

a defendant could not complain
where the death penaltly was not
glven, See Hobbs v, Stivers, KYesr
385 S.MW.2d, 77 (1964); Thomas v

Maggard, Ky., 313 SJ.W,2d, 2N
(1958); Houston v, Commonweal th,

270 Ky, 125, 109 S.W.2d, 45 (1 957,
I+ was under the umbrella of these
rules, statutes and case law that
titerally hundreds of individuals,
since the new death penalty statute
was enacted In 1976, entered pleas
of guilty with aggravating factors
present and were sentenced to pen~
aities less than death,

There is a serious questjon now as
to whether plea bargaining has come
Yo an end in death penalfy cases
with the new RCr 9.84, Prosecutors
who so clamored for RCr 9,84 to be
abolished in death cases have won
the day, However, it is in fact
+he case that in many death penalty
cases prosecutors want a negotiats

plea rather than trying a case. -

the one hand, a defendant would be




foolish to enter a plea under the
new 9,84(2) without any assurances
from the Court that the Court will
be bound to the recommended sen-
tence, Defense attorneys would be
remiss If they enter such pleas
without the protections of the old
RCr 9,84 and further without an
absolute assurance, most likely on
the record, that the Court will be
bound by the recommendation of the
Commonwealth,

Yet, will those hundreds of murders

with aggravating factors present
over the next decade ail go +to
trial where formerly they were

negotiated and pled? | think it is
hardly likely, 1| think the reality
Is that in the past few decades,
good sense of the bar and the
Judictary at +the ftrial level has
led to an informal procedure where-
by death penalty cases were nego-
tiated in such a way that all the
interests of the parties were
protected, | cannot Imagine that
that informal practice has now come
to an end with this unwise amend-
ment to the rule, Rather, | suspect
that the Informal mechanism of
disposing of death penalty cases
short of the risk of the ultimate
penaity will be continued by wise
bar and judiciary, Unfortunately,
what the new RCr 9,84(2) does is
require that procedure +to stay
underground, It further invites the
occasional aberration, such as the
Randy Haight case, where a judge
for whatever reason goes outside
the Informal practice and sentences
someone to death, After the new
RCr 9,.84(2), the unfortunate defen-
dant and his defense attorney may
be without remedy in such a case,

We have indeed lost a friend, Time
will only tell whether the very
real risk posed by the new RCr 9,84
will be deait with successfully by
the members of the bar and judi-
ciary who are now forced to live

within the confines of the new

rule.

RCr 12,76(1)
STAY OF EXECUT{ION

stay of death
Now

Formerly required
sentence only if appeal taken,
that an appeal is mandatory, it was
changed to say the stay occurs
pending review by an appellate
court,

Civil Rules

CR 5,05(4)
FILING

Adds a sentence to make clear the
controlling date for certification
of the record: "The time for certi-
fying the record on appeal! under CR
73,08 shall run from the date the
Motion to Proceed In Forma Pauperis
{s granted,* This prevents filing
and certification problems that
arise when a motion to proceed jn
forma pauperis is not ruled on

quickly,

This rule was effective July 14,
1988,

CR 7,02(4)
TYPE SIZE

On October 24, 1988, the Supreme
Court made its 5th set of rules
changes this year, It amended CR
7.02 by requiring the type on
everything except exhibits and
printed briefs to be "no smaller
than 12 point,"

CrR 73,08
APPELLATE TIME

Changes two matters, First, it
reduces from 60 to 30 days the
amount of time a clerk of court has
to prepare and certify the record
on appeal for cases with video
records, Second, it makes clear

that the time for certifying the
record on appeal runs from the date
any motjon fo proceed in forma pau-
peris is granted,

This rule was effective July 14,
1988,

75.01(1)
DESIGNATION OF EVIDENCE

Makes clear that any party other
than appel lant can file a desig-
nation of addjtional portions of
the +transcribed proceedings not
only 10 days after the service and
fillng of appellant's designation
but also 10 days after the time for
appel lant!'s filing of a designation
has expired, This covers the sjitu-
ation where the appel lant does not
file a designation,

CR 76.12(4)(b)
LENGTH OF BRIEFS

changes, It the
appellant is responding to more
than one appellee's brief, then
appellant is permitted in both the
Supreme Court and Court of Appeals
5 additional pages for each
additional appel lee brief.

Makes several

There is also a change in the page
limits of briefs for death penalty
cases: "In cases where the death
penalty has been imposed, upon
motion made at least 20 days prior
to the filing deadline, and upon
good cause shown, the appellant's
brief and the appellee's brief may
be extended to no more than 150
pages, excluding the introduction,
statement of points and author-
ities, exhjbits and appendices,
Upon similar motion, for good cause
shown, made at least 5 days prior
to the filing deadline, a reply
brief may be extended to no more
than 25 pages,"



CR 76.16(1)
ORAL ARGUMENT

Adds additional protection in
Instances where the Court walives
oral argument on its own motion:
"|In any case where the court orders
on Its own motion that oral argu-
ment shall be dispensed with, an
attorney shall have ten (10) days
from the date of the order in which
to object and ask for reconsid-
eration, No opinion shall be ren-
dered until the time has expired
for making such objection and mo-
tion for reconsideration, or is
such objection and motion Is made,

until i+ can be declided,"

CR 76.18(2)

TRANSFER OF DEATH PENALTY APPEALS

National Center on
J=stitutions
and Alternatives

Help for Death Penalty Cases

The National Center on Institutions
and Alternatives (NCIA) has led the
way in developing sentencing plans
(Client Specific Planning) as a way
of reducing prison vse. Now it has
received a small grant to assist in
the sentencing phase of capital
cases.

Attorneys in death penalty cases
often focus their preparation on the
guilt phase of the trial. When a
guilty verdict is returned, they are
often poorly prepared to present
evidence for mitigation. The NCIA
project is designed to prepare back-
ground reports for such cases.

To do that, they need to know of
upeoming capital cases long before
the trial begins. If you know of
cases where they may be helpful,
contact Hans H. Selvog, Director,
Southeast Regional Office, NCIA,
Grant Bldg., 44 Broad St. NW, Suite

90, Atlanta, GA 30303 (404/659-

8).

ANSWERS TO LAST ISSUES'S PUZZLE BY BETTE

Drastically changes the appellate
process to automatically ftfransfer
to the Supreme Court an appeal in
any case In which the death penalty
has been Imposed,

Administrative Procedures
of the Court

APVE, §7(3)
RECORD ING COURT PROCEED INGS

A new section is added:

"(3) in all actions reported by
recording equipment any party shall
have the right to employ a reporter
to take down the proceedings. Any
transcript so produced shall not be
received as-an official record in

the case except upon good caus~
shown, Any reporter so empl
shall be afforded accommodatjons in
the courtroom sufficient fo aliow
the +transcription of the proceed-
Ings,.”

ERNIE LEWIS

Assistant Public Advocate
Director

DPA/Mad I son/ Jackson County Office
Richmond, Kentucky 40475
(606)6235-8413

ED MONAHAN

Assistant Public Advocate
Director of Training
Frankfort, Kentucky 40601
(502) 564-8006
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FACING SHAME: FAMILIES IN RECOVERY
Merle A, Fossum & Marilyn J, Mason
W.W, Norton & Company
New York, 1986

"Thou shall not only obey thy par-
ent, thou shall Ilive up to the
image that he has painted for the
ne ighbors " This commandment fis
the essence of the writers' theore-
t+ical and therapeutic model of the
"shame bound family," Departing
trom the tfraditional notions of
family therapy, these two family
therapists explore the connection
and finner-dependence between the
socfal structure and its effect on
the famfly and individual family
members, The authors postulate
that while the Individual Is moided
by the family, the famtly is molded
by and responds to the demands of
the community, The organizing prin-

cipal in this hierarchical model,
fs shame, The roots of shame are
found in addictions, abuse, per-
sonal violations and seductions,

and assaults where one's sense of
self has been shattered, The shame
bound cycle is set in perpetual
motion by the individual's uncon-
sclous shame feeling and the depen-
dency found in families caught up
and entangled by a rigid, controli-
Ing "perfectionist rule system,"
This rule system is designed to
create a false image of soctal con-
formity, As these families and
indfvidual members attempt to live
up to the Impossible image of what
the conmunity suggests or directs
them to be, they fail, Having
failed, and swallowed up in feel=-
ings of unworthiness and inade-

Book Review

quacy, the family and its members
try harder to live within the per-
fectionist system, This new attempt
to regain control merely creates an
ongolng process, a vicious circle,
where the coping responses inten-
sify the problem, and the problem
intensifies the coping responses
until the system is ritualized and
sel f~-sustaining,

The authors define and distinguish
shame from guiit, While guilt is
"a foeling of regret one has about
behavior that has violated a perso-
nal value," shame is " an Inner
sense of being completely diminish-
ed or insufficient as a person, It
is self-judging the self,” Thus,
t+he authors maintain that since
guiit doesn't diminish oneself as a
person, there js the possibility of
healthy repair. However, they claim
repair Is impossible with shame
because it involves one's jdentity,
The distinction is unconvincing,
The authors ignore the productive
aspects of shame, and fail *to
acknowledge that shame can create
gullt and gujit, shame,

The interesting concept behind this
book is not oniy that shame can
consciously exist as the central
character In the compulsive and/or
addictive individual, but that it
is the organizing principal In the
family dynamic, In speaking of the
"shame bound family" the authors
refer to a family with a "self-
sustalning, multi-generational sys-
tem of interaction with a cast
loyal to a set of rules demanding
control, perfectionism, blame and
denial ," In other words, the sham-
ing process is a self-perpetuating
ongoing cycle that inhibits the
development of a self, fosters fam-
fly secrets and brings chaos and
shame to all faniily members now and
in the future, Luckily, the shame

pattern js easily recognized, ac-
cording to these family therapists,
by those behaviors which are iden-
tified as addjctive and compulsive,
By identifying the addictive and/or
compulsive nature of a person's be-
havior, the therapist can force the
patient to face shame directly and
thus, break the shame bound cycle.

The theory is interesting, If sim-
plistic, but has limited use for
the criminal practitioner, First,
you must treat the entire family in
order to completely obliterate the
shame cycle, and second, short-ferm
therapy will fail., The nature of
the theory requires long-term ther-
apy sessjons with a therapist advo-
cating a personal involvement with
ciients, Using a broad-based no
fault problem solving approach, the
therapist attempts to unmask shame,
This s done in the first Instance
by Iidentifying the campulsive or
addictive behavior that causes the
problem which maintains the shame
system, By unvelling the family
history, and searching out the par-
ticular shaming events, family sec-
rets are brought forth and shame is
directly faced, This begins the
movement from the shame bound fam-

ily system to a respectful family
system,
All in all, the book is interest-

Ing, its theory viable and approach
novel, The authors Therapeutic
model provides insights into a
defendant!s deeper problems and in
the long run, insights Info our own
behavior,

ALLISON CONNELLY
Assistant Public Advocate
Director

Post-Conviction Branch
Frankfort, KY 40601
(502) 564-8006



Ernie Lewis

Yec., 1978 - Dec., 1983

Editor

With the pubtication of this issue,
The Advocate celebrates 10 years of
publishing the Department's bi-
monthly newsletter, In December,
1978 the first issue of the then
unnamed newsletter was issuved, It
was the brainchlld of the Public
Advocate, Jack Farley, and was the
product of DPA's public Information
committee, Ernie Lewis began in
December, 1978 as its editor and
continued until December, 1983 when
he became the Director of the Madi-
son County public defender office,

The first issue was 8 pages with an
article on post-conviction ser-
vices, the newly formed protection
and advocacy division, the death
penalty, and the $452,260 federal
grant to start public detender
offices in London, Stanton, Hazard
and Prestonsburg to cover 26 South-
eastern Kentucky counties, Ten

The Advocate Celebrates
Its 10th Anniversary

years later those Southeastern Ken-
tucky offices are a foundation of

our statewide system,
had modest goals in the beginning,
Qur first goal was to get a name,
which was achieved by the second
issue, Our next goal, more demand-
ing In scope, was to publish the
newsietter regulariy and predict-
ably, After a decade of bi-monthly
pubiications, that goal too bhas
been achieved,

During Ernie's b5-year fenure as
edjtor, he saw 30 Iissues go *o
press, His last issue In December,
1983 was 40 pages In length, kg
contained an interview with the
newly appointed Public Advocate,
Paul Isaacs, a column, West's Re-
view, on publiished case holdings, a
death penalty column, and articles
on opening statements, reinterroga-
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Ed Monahan
Editor
April, 1984 - Present

tion and the right fo counsel, and

the rape trauma syndrome,

in April, 1984 Faul Isaacs appoint-
ed Ed Monahan to the editor's post,
Since then over 341 articles have
been distributed in 22 issues,
Ed's tenure as editor has featured
regular growth, both in quantity
and qual ity of the newsletter, The
look of the newsletter has improved
consjderably over the past 5 years
rivaling publications with desk-top
publishing capabilities in appear-
ance and readability, More impor-
tantiy, the qualjty of the publica-
tion has also seen steady growth
where now The Advocate reguiariy
has the best crimjinal justice in-
formation pubjished anywhere,

Over the years The Advocate " =
grown in jts coverage, its subs,
+ive content, and its size., Ernie




Introduced the concept of regular
columns, The first two were West's
Review and the Death Penalty, He
Initiated the concept of featuring
a public defender from across the
state in each issue, There are now
regular columns on Search and
Selzure, Cases of Note,..!n Brief,
District Court Practice, Post-
Conviction, Book Reviews, 6th Cir-
cuit Case Law, Ask Corrections, and
occasional articles on Ethics and
Protection and Advocacy, We have

tice, We have tried fo provide a
regular series of interviews with
important people iIn the Kentucky
Criminal Justice System, We are
starting a reguiar Evidence Cotumn
with Frank Jewell, Chief of the
trial attorneys in the Louisville
public defenders office, as the
contributing edltor,

Throughout the existence of The
Advocate, Its good content has pri-
marfly been the product of the

other criminal defense attorneys
and judges have been increasingly
willing to wrjte articles for The

Advocate,

It is our beljief that we are serv-
ing the real needs of the practic-
Ing public defender, as well as
needs of Kentucky judges and crimi-
nal defense attorneys, in a way
that contributes to Improving Ken-
tucky's criminal justice system,

also continued to expand our Trial
Tips articles from attorneys within
the Department and from attorneys
across the state In private prac-

time +to
others,

ef forts of Department attorneys who
have been good enough to take the
information with
Also, through the vyears

share

Thank you for your support over
this past decade. All of us here
at The Advocate hope we can con-
tinue to serve you,

By John C. K. Fisher
Kentucky Post staff reporter

Christopher Goerke had a
bad attitude when he arrived at
Transitions Inc. in Newport two
months ago.

Goerke, 21, of Bellevue, had
been convicted of two counts of
drunken driving.

“What got me here was my
outlook on life. I didn’t care
anymore. I got drunk and did
what I wanted to,” he said.

But the counselors in the
Misdemeanor Program have
made him examine himself.
They encouraged him .to con-
tinue his education and to stop
drinking. He learned to talk to
people — learned that he drank
because he was lonely and an-
gry.

“I don’t have the anger that I
had before. I deal with my prob-
lems instead of drinking and
running,” Goerke said. “I can
talk to people now. I can under-
stand better since I'm not
drinking.”

Goerke plans to pursue a

high school degree.

“It may take me a long time,
but I plan on getting it,” he
said.

And he’s thankful that the
Campbell County program ex-
ists.

“It’s a privilege being here, it
really is,” Goerke said.

Goerke is among the success
stories in the work-release and
counseling program operated by
Transitions Inc. for Campbell
County.

“We know we have been suc-
cessiul when they shoulder re-
sponsibility and life conditions
themselves,” said Steve Gadber-
ry, coordinator for both the
misdemeanor program and a
program designed to prepare
felons for returning to society.

The program is for felons
nine months short of parole.
They are encouraged to work in
community service jobs and vis-
it family in order to re-adjust to
society.

Jim McKinney, 51, former
owner of the Sly Fox Lounge in

Kentucky Post
11-9-37

Program helps inmates

break emotional chains

Covington, has been in the fel-
on program since August. He
hopes to receive parole next
month from a 10-year sentence
for cocaine possession.

“It’s a good feeling to sit
down with people who are will-
ing to listen,” said McKinney, of
Covington.

“It’s entirely different from
prison. It’s clean. Inside (pris-
on), you don’t have to think. It’s
done for you. There is a lot
more opportunity here to get
back to yourself. In there, your
only responsibility is to
breathe,” he said.

“I guess you learn how to get
along with people. You feel a
sense of comraderie here. It’s
only 26 people.”

McKinney, who went to pris-
on last year, took a paralegal
class during his incarceration
and hopes to land a job as a
legal aid. Although he already
has served his time, he is hop-
ing his name will be cleared on
appeal.

“I might win the war, but I
lost the battle,” McKinney said.
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