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THE ADVOCATE- FEATURES
Lynda Campbell

I was in London doing someresearchon
a caseandhad, asalways,anotherassign
ment - to geta photo of our new public
defender, Lynda Campbell. I arrivedat
the courthouseearly and satin on a case
Lyndawashandling. I liked herpresence
in the courtroom,theway shewent to her
client to explain a ruling and how she
didn’t backdown even with the "pound
ing" shewas receiving. In the corridor
before I tookherphoto,a maleclient from
anothercasecameup to her smirking.,
"Honey," he saidcarressingly, "When is
my casegoing to trial?" Lyndapaused a
moment, collected herselfand told him
shedidn’t like tobeaddressedas "honey."
She looksa little harrassed in the photo I
took Shesaidkwasjustatypical day.
Oneof many.

She’s been a public defender for eight
years. Sheworked with the Daytona, Fla.
public defender office from November
1980 to July 1983 aftergraduatingfrom
the Florida State University School of
Law in June, 1980. Lynda joined our
London office on April 1, 1984 andthen
transferredtoourRichmondofficeonOc

tober19, 1987. She’s working closer to
homenow.

Lynda and herhusband,RobertWilliam
Hoag, live in BereawhereBob teaches
philosophy at BereaCollege. Their son,
Bryan Campbell Hoag, wasborn on Sep
tember10,1987.

Lyndaworked asa counselorfor juvenile
delinquentswhile anundergraduateatthe
University of Florida studying criminal
justice. Thatledher to law schoolsoshe
could,asanattorney, have animmediate
effecton thesystem.

"Our fundamental principle Of the
criminaljusticesystemrequiresthatgood,
free legalrepresentationbeprOvided for
indigentdefendants,"shesaid. She, like
manyofus,seesthevery realproblem of
justicedealt out basedon socioeconomic
class - a disparity of treatment in the
justice system, becauseof disparity in
wealth or standing. She observedthat
society "fails to understandthe impor
tance of criminal defenseattorneys in
protecting thoserights, and therebythe
rightsof all citizens.In EasternKentucky
a fine line existsbetweenvigilantism and
thecriminaljustice system." Inoneofhm’
murder cases,thedefendant’s homewas
burned to the groundand bannerswere
hung in the community urging thedefen
dant to "be sentencedto death." Lynda
believesthat vigilant litigation and ag
gressive advocacy "counter balance
vigilantejustice."

Lyndahopesthetrendtowardalternatives
to imprisonmentwill grow. "A majorityof
ourclients arechronicallydependenton
drugs and alcohol and desperatelyneed
treatmentinsteadof incarceration."Even
asajuvenile counselor,sherealizedhow
difficult it is to change a person’sbe
havior in a period ofmonths,and"even if
you’re successfulin an institutional set
ting, thepersonis often returnedto the

very sameenvironmentthat led to the
problems to beginwith."

Bill Spicer, formerly the Directorof the
DPA Londonoffice, now in Stanton,said
of Lynda, "When we contacted the
DaytonaBeachPublicDefenders’Office
about Lynda, one statementthey made
wasthat shewas‘always there.’Thatwas
our experiencein London. She did her
work, continuallylooked for waystohelp
the other attorneys, and indeedwas ‘al
ways there’ when needed. I would not
have survived our two capital trials
without Lynda. She did more than hez
shareof thework andcontinually wasthe
voiceofreason.NotonlyisLyndaagreat
attorneyto work with, she is an outstand
ingathlete, with tennisandswimmingh
specialities.She is one of my favorite
people.We areall lucky to have her in the
Department."

CRIS BROWN
Paralegal
Major Litigation SectionlTraining
Frankfcrt,Kentucky 40601

Do not disagree,or for that mailer, donot
agree,with anyoneunlessyou understand
the position the other is taking... to dis
agreebefore you understandis imper
tinent;andtoagreebeforeyouunderstand
is inane.
- Mortimer Adler from How To Speak;
HowTo Listen.
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FROM THE EDITOR: We are
delightedto inauguratewith this issue
anAdvocatethat is equivalentto being
typeset. This increasesits readability
and digestibility. It allows us to
producemorecopyintessspace,saving
us significantprinting costs. We hope
you enjoyow cost-savingadvance.

This issue includes an article by the
ChiefJusticeon Recusals.Hepresents
important thoughts andinformationon
disqualificationof judges,an area that
has beenmysteriousto manyofus.The
causesof crime confront the criminal
advocate daily. This issuecontainsa
seriesof articles exploring why people
commit crime; why southernstales
havevery high homicide rates;a book
review of Judge Bazelon’s book on
criminal acts; a review of Kentucky
statisticson the hungryand homeless;
bow angerfeedscriminalbehavior,and
therelatedareaofhowmuchmoneywe
spend on defending the poorwho are
accusedof crimes. We also presentan
article that addresses6th circuit prac
tice, a foreign land to most attorneys.
ECM
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REFLECTIONS ON CRIMINAL
DEFENSE WORK::

John Delgadospokeat the 1988DPA
Trial PracticeInstitute on thework we
do as criminal defenseattorneys.

I hadalaw partneronce 8 or 9 yearsago
that left South Carolinato goto Europe
to practice law and it was really
tmumaticfor the 3 of uspartnersto have
to split up becausewereally lovedeach
other. We fed off eachother. I missed
herpersonallyand professionally. The
dayalterthe night sheleft, I cameto the
officeandon my deskwas a big manila
envelope. On the insidewas the dog-
eared beatenup old copy ofthe Bill of
Rights that I hadseenmy partner keep
with her in her briefcaseover the time
we had worked together. She had
encloseda nice little note-"I’m giving
youthis,Iwantyoukeepit.N Andshe
signedthe farewell note,"Protectingthe
Constitution I remain...your loyal Jaw
partner."

I think sometimeswhenwedo criminal
defensework that the Constitution is our
foundation for our work, our efforts.
Thoseconstitutionalguaranteesthat we
seekto preserveandprotectanddefend
on behalfof thepeoplewerepresent.

Butthewaylseethisormyinterpieta
tionof thesystem,I guessit’s thereason
I’m not on the SupremeCourt, is that I
don’t recallthe6th Amendmentgiving
the government anything. The 6th
Amendmentgives those rights, those
guarantees, thoseprivileges to the
defendants-- thoseindividualscharged
with criminaloffenses.

it is my very subjective opinionthatthe
Constitution and the government and
stateof South Carolina, my personal
jurisdiction, are always servedand
protected when an individual is af
fordedafairtiial. Itisnot,inmyvery
humble subjective opinion, their

criminaljusticesystem. Thoseare our
guarantees,our rights, our protections,
not GeorgeBush’s. I think we are the
conservatorsofthe 1st,4th, 5th,6th, 8th
and 14th Amendmentsof theConstitu
tion. We are thelawcourt officers,not
necessarilyjustthosecolleaguesofours
that wearbadgesand servicerevolvers.
We are law enforcementofficers and
those are the rights and guaranteeswe
protect.

In my continuingloveaffair with con
stitutional guarantees,I am reminded
that becausethis is whereI comefrom,
sometimesI think, theConstitution has
its basis,in somesmall part,in Judeo
Christian theology. "For lo, ye who
have done it unto the least of my
brethen,ye have doneit unto me." "Go
to the hospitals;visit theprisoners."For
that’s what the Constitution does, it
givesus guaranteesfor the very leastof
these,our fellow citizens,and requires
the State to prove beyond every
reasonable doubt, that exists in the
minds of 12 people,their guilt. And
when theConstitution givestheserights
to the poor,thepowerless,theleastof
these...itgives them to therestof our
citizens.

Ever sinceGideonv. Wainwright, it is
our criminal justice system. We must
begintolookatitinthesense:itisours,
not just theirs. They simply carry out
enforcingthelaw. But in asuperiorway
we enforcethe law. We are the true
conservatorsand protectorsoftheCon
stitution.

But beyondtheseconstitutionalguaran
tees,why do we do this? We do this
becausewelove it, as silly asthat may
seem,to somebodywho doesn’tunder
standwhat we have to do on a daily
basis. We love a fight, wedon’t go out
of the way to have them,but welove a

fight. Moreimportantly,welove a fair
fight. That’s what we’ve beendoing
together for the pastfew days at this
Institute: learning to maximizeour
skills sowe can fight on behalfof our
client.

lamremindedofour nationalmotto,"In
Godwe trust." Thatwasa compromise
motto. In 1776’ Thomas Jefferson
proposed the motto, "Rebellion to
tyrants is obedienceto God." I think
that hasmoreofa fighting spirit to it and
that epitomizesto me the spirit of our
worL

JeffersonandIagree.Whatwedoin our
work is wedo rebel against the tyrants
thatparadein judicial robesand,against
mob mentality thatconvicts ourclients
simply becausethey are accused. "If
they’re not guilty whatare they doing
here?" That is who we fight, and we
love that.

But more importantly, we love those
poor individuals that cometo us and to
whom wego,who arefrightened,scared
and paralyzed. Mommas scaredof
what’s goingtohappento theirchildren,
family membersafraid of an unlmown
system. But we love them becausewe
know that with them we still have a
bond.

This countryhas takena definite turn
within thepast20 years.The bond we
try tocreatein ourrelationships with our
clientsis moredifficult now becauseof
the tide of and-intellectualism- the
flame is flickering. Still wemustnur
ture thebond ofcommonality that exists
in each individual that comes to us
frightened, scared, maybe wrong,
maybe having done some horrendous
thing, but welove them. We continu.
to love them no matter what because
thatis ourprofessionalandconstitution-

4- the ADVOCATEiFebwarj 1989



The "powers that be" don’t
loveus. It is lonely. Some
timesourclientsdon’t love
us; our spousesdon’t un
derstand us. There’sa par
ticipant herefrom Florida
whose father in North
Carolina is a policeofficer.
This participant told me,
"He doesn’t tell anybody
I’m a public defender."
We’re all cutoff, aren’t we?

Becausethey’re inarticu
late, becausethey’re fear
ful,becausetheydon’thave
those skills, our clients
sometimes can’t tell us
"Thanks I really appreciate
what you did," sotheyleave
us andwethink "Why did I
pour out all this blood?
They didn’t thank us, we
didn’tgçt anything."

Nobody really loves us.
THEFAR SIDEcopyrIghted1985 UNIVERSAL PRESSSYNExcept at times like this
DICATE Reprintedwith Permission.Al! Rights Roe.rv.d.when it comesdownto just
al obligation, and, for this South us that’s why I lovedoing thesesemi-
Carolinalawyer, it is his personalsig- nars. I get the energy to continue that
nificance.The way hecontinuestohelp fight. Monday at 11:30 a.m. in the
definehislife. South Carolina Supreme CourtroOm I

argue for a client. I’ll be able to do it
now becauseof the energy, love and
respectwe have sharedamong oursel
veshere. That is what hasto enableus
to carryon ourfight.

It is hardto talk about loveandcriminal
defenseworkisn’t it? But maybethat is
what wedo; what weare. You know it’s
damnedlonely to love some of these
poorfolksthatwehavetolovc-that
nobody in hell loves. They’ve done
everything in the world and nobody
loves them. They’re looking at us.
They’re scared, and want to know
what’s going tohappento them. That’s
ourrolebecauseof theConstitution and
becausethey personallylook to us for
help and guidance.We find that higher
calling, thenobleessencethatcontinues
tokeepthatflameburning. Butitisso
lonely, isn’t it?

I don’t know how many times it hap
penedwhen I wasa public defenderand
I would come in and meetoneof these
folks. After awhile they’d say, "Well I
don’t want a public defender.I want a
real lawyer" and I’d think "Oh God.
I’ve worked 3 yearsin that hell hole of
law school for this and you want a real
lawyer? I am a real lawyer." Isn’t it
lonely?

It is lonely. We goteverybodypointing
fmgersat us. So wemay in fact have
only ourselves to call on for support.
The comraderiebetweenusin thiscom
mon struggle can sustain us,giveus the
strength to endure becauseMonday
morning S or moreof uswill startajwy
trial. From this lawyer to you all, by
God, I’ll be thinking about you; I hope
you’re thinking about me at 11:30 be
causeI’m going to be lonely up there.

Sowemay only haveourselvesfor our
selves. That is why, as we split up

‘going back to wherever we’re from,
we’ll retain thatcomraderie. That trust
and love is going to sustainus. And
hopefully, continuetoshow usthat what
we do is noble; it has a purpose,and it
is the highestcalling ofowprofession.
I’ll rememberyou. Thank you.
John hasbeenpracticingcriminal lcrw
in South Carolina since 1975. From
1975-1978he wasa Richiand County

public defender; 1978 - 1980 he was
ExecutiveDirector of the local Legal
Aid office, andsince1980 he hasprac
ticed criminal law in thefirm ofFurr &
Delgado,1913 Marion Street, Colwn
bus,South Carolina 29201,803771-
8774

6TH DPA TRIAL PRACTICE
INSTITUTE COMPLETED

DPA’s 6th Trial PracticeInstitutewas
held November29- December3,1988
in Louisville. Over50part-timepublic
defenders, private criminal defense
lawyers and full-time public advocates
from our regional offices, from the
Louisville andLexington Offices,and
from aroundthe state,were trainedin
trial skills. Also, 20 attorneysfrom
Ohio, Massachusetts,Florida, West
Virginia, New-Hampshireand Ten
nesseeweretrained. -

A faculty of 13 included Bob Carran,
public defenderadministrator for Ken
ton County, Frank Jewell, chief trial
attorney with Louisville Public
Defender Office, Linda Miller, a
Wyoming criminal defenseattorney,
Mike Stout, a New Mexico criminal
defenseattorney, John Delgado, a
South Carolina criminal defense
lawyer, Mario Conte, a San Diego
FederalPublic Defender, Joe Guas
taferro, a Chicagoactor and director,
and public advocatesfrom acrossthe
state. The out-of-state faculty areall
National Criminal DefenseCollege
Faculty asareourown Vince Aprile
and Ernie Lewis.

During the4 daysof training,thepar
ticipants practiced each aspectof a
criminal trial. Each exercise was
precededby a lectureon the topic and
followed with a demonstration by a
faculty member. Through the help of
Chris Weinman of Actors Theatre,
theatreapprentices played the role of
witnesses.

Criminal defenselawyersare indeed
liberty’s last champion. Hopefully,
armed with the bestskills, knowledge
andspirit,wewill beupto ourimmense
challenge.Thanksto thosewho made
this trainingefforta success.
Ed Monahan, Directorof Training

t

"You know, I have a confession to make.
Win or lose, I love doing this."
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NEED A DEFENSE LAWYER? -
Jim Rogerswith NorthernKy. LegalAid and DPA havedevelopedthe following I pageof informationon public defender
services.In theleft handcolwnn,welist ourtrial fieldofficesandtheFrankfortoffice addressesandphonenumbers.Your local
public defendersystemis welcometo copythis pageandinsertyour information in the left handcolumn.If you’d like copies
from DPA,contactus. - - - - - - -

NEEDA DEFENSE LAWYER BUT CAN’T AFFORD ONE? MAYBE YOU

__________________

HAVE THE RIGHT TO A PUBUC DEFENDER.
Ky. DepartmentcC Public Advocacy -

1264 LouisvilleRoad Under federaland stalelaw, thecourtmustgiveyou a lawyer Cpublic defender"f
PuhnetcrPut West you can’tafford oneandIf you maybesentencedto jail.
Fnnkfon, KY 40601 - -

502 564-8006 Whocanhave a public defender?

_____________________

Thereis noclear guideline. Thegeneralrule is that if you cannotpay for a lawyer
‘riuAI OFFICES in your case,the courtwill giveyou one. The cowl makesa separatedecisionwith

eachpersonusing an "Affidavit of Indigency." This is a written statementyou give
to the court describingyour income,property,dependentsanddebtsThe court clerk
or pre-trialservicesshould help you fill it out.

Ranrd Hcpkiuvtlk
233 Birch &, Suite3 P.O.Box 991 Do! talk tothe judge about needinga lawyer? -
Hazard,41701 çkinzvillc, 42240 Yes!Ask thejudge thefirst time you are in court.Beready to talk aboutyour money
606439-4509 502887-2527 problems in detail. If youcan, takebillsandincomerecordsandmakea list ofincome

and expensesshowingwhy you can’t afford a lawyer.
LaGrange London -
300North in St. P.O. Boxvi Can! have a public defender If I ownproperty? Postedbail? Own more than
LaGrange, 40031 Loud 40741 one car? Don’t get stateaid?
502222-7712 606878-8042 Maybe. Thoseare factorsagainstyou,but if you canproveyou can’t afford a lawyer,

thecourt shouldgive youa public defender.
MadlsonvINe Morebead
S CcuitSi. P.O. Box 1038 Do I pay for mypublic defender?
Mudiucuiville, 42431 a. 32 Scaub No, but you may haveto pay for someof the court costsif you can afford it. A
502825-6559 Moieheacl, 40351 decisionabout paymentshould be made at each stageof the caseby your judge.

606784.6418 Your public defendermay not chargeyou personallyfor hi’her services. If you
can’tpaya feeyou shouldnot loseyour lawyer.

Northpoint Paducah
TrainingCenter 400 Avo. Doesthe court give you a lawyeronly in criminalcases?
P.O. Box 479 paciucuii.420o1 No. When the statetries to take your children you may be entitled to a court
Burgin. 40310 502444-8285 appointedlawyer Whensomeonetries to put you in a mentalinstitution thecourt
606236-9012 should giveyou a lawyerif you aretoopoorto hireyourown. Also, if you areunder
ext. 219 18 andsaidtobetruant,beyondyour parents’control,or arebefore thejuvenile court

facing anykind ofpunishment,thecourtmustgiveyou a lawyer if you aretoo poor
Pikeville Riebad to hire one. Thereareotherlimes too, soalwaysask!
335SeccaidSi 201 WatcrSc.
Pikeville, 41501 Can I go to jail for not paying a fine or court costs?
606432-3176 606 623-8413 Maybe,but you should alwaysbe given a fair chanceto paya fine. You shouldn’t

be jailedfor not payinga fine or courtcostsunlessyou do not make a seriouseffort
Soroerast topay.Costsshouldbe waived, or not charged,if you are too poor topay them and
P.O. Box 672 los YOU tell the court.
Scxnenet,42501 P.O. Box 725 -
6066794323 Stanton,40380 TIPS! -

Nevermissascheduledcourtappearance.if you arenot at court,you canbe tried
anywayor you canbe jailed for contemptof court. DO NOT talk aboutyourcase

- with anyoneor agreeto anyseareh,test,or line-up without talking to your lawyer - /

- first. You may choosenot to havea lawyer. However,ills veryrisky to represent
yourselfat trial orenter aguiltypleawithout legal advice.
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By ANGELA STRUCK
Staff Writer -

A recent Oldham Circuit Court
ruling hassparked a debateabout
whether state inmatescanbe con-

- victed of a felony for possessing
very small amounts of marijuana
and, in some cases,whether they-

- snould be prosecuted at all. -
Oldham Circuif Judge Dennis

Fritz in May dismissedfive cases
in which inmatesof the Kentucky
State Reformatory near La
Grangewere accusedof proinot
lr.g dangerous contraband, saying
that the amount of marijuana in
volved didn’t constitute a usable
quantity. Commonwealth’s attor
ney BruceHamilton hasappealed
the five casesto the Kentucky
Court of Appeals

If Fritz’s ruling Is upheld, pro
ponents say, the decision would
lighten court caseloadsand re
duce prison overcrowding. They
say prisonerscthight with small
amounts of contraband can be
adequately punished within the
prison system.

C
However,somecorrectionsoff!

cials saythe ruling threatenspris
on security and gives license to
inmates to carry small amounts
of the illegal drug.

The casesIn question involve
five inmatescaught with less than

one-iOta of a gram of marijuana.
That, the Judge ruled, is - not a
usableamount,which he defined
as enoughto roil into a cigarette,
light and inhale.

Fritz basedhis ruling on a dcci.
sion he rendered last November
in two similar casesinvolving re
formatory iflmates. After days of
testimony - Including that of
prison officials. drug chemists
and reformatory inmates - Fritz
ruled that an amount of rnarijua
na weighing :es than cce-lOthof

- a gram Is not a usable amount
His ruling was in part basedon

the fact that state crime labs
don’t provide weights .ar under
one-lOthof a gramwhen they test
thedrug. -

Assistantpublic advocateBette
Niemi has argued that :11 the
amount of marijuana is not

O
enough to be used In a normal

* way, it can’t constitutepossession
and Is not enough to endanger the
safety or security of the Institu
tion. -

Promoting dangerous contra
band In a prison is a felony pun.
ishableby a sentence of one to
five years.

If the defendantshad been on
the street.Nierni said, they would
have beenchargedwith possession
of marijuana,a misdemeanorcarry
ing a maximumsentenceof 90 days
or a fine of up to $250 or both.

But in his argumentsagainstdis
missingthe cases,Hamilton saidthe
Kentucky General Assembly has
designatedpossessionof marijuana
in prison In any amount asdanger
ous contraband.It’s not up to the
courts to determine what amount
qualifies for prosecution,he said;
that’s up to the legislature.

AIParke,wardenof the reforma
tory, said he supportsthe common
wealth’s position. -

"The No. caia of roblema
evee inmatas .3 .rus," ?arce
said. And ruling that a certain
amount could not be prosecutedasa
felony offense would give inmates
an openmarket for that amount, be
said. -

An Inmate wouldn’t have a cer
tain amount of marijuanaunless It
was usabls, he said, and if It’s us
able, It can be sold, and therefore
causesdebt between inmates. Debt,
be said, causesviolence.

If - the Court of Appeals upholds
Fritz’s ruling, the prison would con
tinue to punish inmates Internally
for possessionof marijuana,Parke
said.

However, he said, thethreatof an
outsidesentence,which addsyears
to an Inmate’sprison time and Is
likely to resultIn paroledeferment,
Is a greaterdeterrent,Parkesaid.
Regardless of prison crowding,
Parke said, Inmates committing
crimes In prison should be kept
longer.

Vertner Taylor, commissionerof
adult institutions for the state Cor
rections Cabinet, also agreed that
any amount of marijuana Is a
threat.

1.1 the ruling Is upheld, "that
would definitely cripple ourabilities
to control the security of an Institu
tion," Taylor said. "The only thing
prisoners] respectIs when you In
creasethe time" they haveto serve.

But Niemi said that 150 to 200
indictments a year dealing with
marijuana usually involve small -
amounts.Inmatesare alreadypun
ished within the prison system,she
said,and bringing them to court for
such small amounts often adds
years to sentencesand Increases
prison overcrowding.

Becausethemajority of prisoners
canbe convicted of being persistent
felony offenders when convicted of
promoting dangerous contraband,
they can get 10 to 20 more years.

"The punishmentought to fit the
crime" Nierni said.

Other prisons in the state don’t
prosecutecontrabandcasesasrigor
ou4y, sbé’sald.

G. L Ovey,commonwealth’sattor.
ney In Lyon County, where theKen
tuckyStatePenitentiarynearEddy
ville is located,said his office only
prosecutescasesreferredby prison
officiaLs, and those caseshave al
ways Involved a clearly usable
amount of marijuana. He said a
ruling by the Kentucky Court of
Appeals would have, no effect on
practicesin his district

Barry - Banister, penitentiary
spokesman,saidthat .Whlle the Insti
tution considers any amount of
marijuana dangerous,-cases are
evaluated IndivIdually. Officials
haven’tdesignateda certainamount
for which they’ll seekprosecution,
he said,but they believesomecases
can be dealt with Cfféctivelyby the
administration.

Steve Durham, a private -defense
attorney who contracts with the
stateas public advocatefor Shelby
County, agreeswith Niemi. Durham
said that in cases Involving small
amounts of marijuana the at
could prosecuteinmatesfor promot-
Ing simple contraband-an Item
definedasnot threateningthesecu
rity of the institution. The offenseIs
a misdemeanor punishable by a.
maximumof 12 monthsIn jail, $500
fine or both.

However, Taylor said a inisde
meanor conviction does not have
the force .a felony does becauseit
,‘usuaily doesn’t Increaseaninmate’s
time. MiSdemeaon- are usually
served concurrently with any ieo.-
teñce,hesald. - - - -

"We definitely want It ke a IeI
oily," he said. -

Durham said small casescOuld be
handledwithin the Institution with
punishmentsthat offer enough de
terrent to the offenders. Be said
that pursuingcasesinvolving small
amounts ties up lawyersandjudges
and takes time away from more
Important issues. -

Nieml said shewelcomedthe ap
peal, saying the Issue needsto be
resolvedby a higher court.

No court datehasbeensetby the
Court of Appeals.

- CourierJournal, July 6, 1988

1_ Drug rulings spawn debate

February 19894he ADVOCATE-7



A KentuckianhasbeenselectedbyUS.
SupremeCourt ChiefJusticeWilliam
IL Rehnquistto serveon the Federal
Courts Study Committee.J. Vincent
Aprile, H, generalcounselfor the Ken
tucky Department of Public Advocacy
DPAinFrankfort,ispartofthel5-
niembercommitteemadeupofanation
wide representationof the executive,
legislative and judicial branches of
government-

The Committee, during the next 15
months, will examineproblems facing
the Federalcourts and develop a long-
rangeplan for the future of theFederal
Judiciary.

VinceAprile, whohaslawdegreesfrom
both the University ofLouisville Law
School1968andGeorge Washington
University’s National Law Center
1973, joined DPA in June, 1973.
During his 15 yeartenurewith DPA, he
has served as the director of the state
appealsdivision, asdirectorof profes
sional development for the state-wide
public defender program,and, for the
last 7 years, as general counsel.
Throughout that same period, Mr.
Aprile hasrepresentedindigent persons
chargedwith seriouscrimesat trial, on
appeal,and in post-conviction actions
in state and federalcourts. In recent
years,much of his representationofin
dividual clients has been in the context
ofdeathpenalty trials andappeals. He
has argued 4 casesbefore the U. S.
SupremeCourt.

Mr. Aprile has served on the boardof
directorsofboth theNational LegalAid
and Defender Association1982-88
and the National Associationof
CriminalDefenseAttorneys1983-85.
Since1982,Mr. Aprile hasbeenamem
ber of the faculty of the National
Criminal DefenseCollege, which is

- - - Federal
- Courts

- -- -

- Study
Committee

now housedatMercerLaw School in
Macon,Georgia.Mr. Aprile is anoften
requestedspeakerat continuing legal
education programs,primarily for
criminal defenselawyers, acrossthe
country. From 1975 to 1983,he wasa
lecturerat theUofL SchoolofLaw.

* "AU ofus in the DepartmentofPublic
Advocacy have long been aware of
Vince’shighprofessionalstandardsand
his dedicationto improving the entire
judicial system.It is very gratifying to
seehim recognizedon a national level.
We are very proud of this recognition.
The Committeeis veryfortunatetohave
Vinceasa member," saidPaulF. Issacs,
PublicAdvocateofDPA.

"This is well-deservedrecognitionfor
Mr. Aprile’s abilities and expertisein
theareaof judicial reform. This selec
tion speakshighly ofMr. Aprile andthe
Departmentof PublicAdvocacy," said
Public Protection and Regulation
Cabinet SecretaryTheodoreT. Colley.
DPA is one of the agenciesof that
Cabinet -

Among the issuesto be studiedby the
Committee are alternativemethodsof
disputeresolution,thestructureandad
ministration of the Federalcourt sys
tem, methodsof resolving intracircuit
andintercircuitconflicts in the court of
appeals and the types of disputes
resolvedby theFederalcourts.

Its findings will be submitted to the
Judicial Conferenceof the U. S., the
President,the U.S. Congress,the Con
ferenceof ChiefJusticesand the State
JusticeInstitute.

As of January3rd, 1989,JayBarrett
began his duties with the New
HampshirePublic Defender’soffice 1
Elm Street, Suite 203, Keene,N. H.
03431 603357-4891.Jay’sdeparture
is a significantlossforDPA. Jayis the
quintessentialtrial lawyec a man of -

compassion,intelligence,and vigor.
Not only is Jaya tremendousadvocate,
but heis alsoa goodhusband,a good
fatheranda goodfriend.

Jayjoined DPA on August23, 1982,
and,beforethe StantonOffice opened,

- he workedwith us in the SomersetOf
fice andtouchedtheivesofallofus.

Jay Barrett representswhat we all as
Public Advocatesshould strive for -

excellence. -

GEORGE SORNBERGER
AssistantPublicMvocate
SomersetOffice -
606679-8323

HALSTEAD
NEW NORTHPOINT

DIRECTOR

John Haistead,AssistantPublic Mvo
cats, was appointed Director of the
NorthpolntofficeonDecember14,1988
replacing Allison Connelly, who be-
cainechief of the post-conviction sec
tion.

BARREU RESIGNS

8- theADVOCATEiFebruary1989



The 61-year-old Newport, Ky.,
grandfather who raped his grand
daughter when she was 8 years old
deservesthe life sentenceshe re
ceived. Every moment of his prison
term shouldbe hard time. No parole. -
No mercy.

But the mother who videotapedthe
horrifying sequencesof rape for the
grandfather’ssick pleasure?That is
another matter. She is mentally re
tarded,and as her abused child testi
fied, "My grandpa made my mom do
things we didn’t want to do."

The mother, who must be nameless
to protect the identity of her children,
received two consecutive life sen
tencesin a Clermont County Common
PleasCourt the other day on charges
of complicity to rape. The judge had
no choice under Ohio law, once the
jury decidedthat a threat of force was
involved.

The child, now 11, testified in court
that she feared her mother would
spank - her if she didn’t do "what
grandpasaid." The child was brutally
violated by her grandfatherin both
her mother’s apartmentnear Amelia
and her grandfather’s home in New
port

In the mother’s defense,Dr. David
Chiappone,a clinical psychologist,tes

tified that the mother had the mental
age. of perhapsa 9- or 10-year-old.
She had told him, he said, that she
herselfhad beenrapedseveraltimes.

When her defenseattorneysargued
that she, too, is a victim, they were
not wrong. But she is more than a -
victim of her father’s perversion, she
is also the victim of a criminal-justice
system that fails to understand the
meaning of "mentally retarded."

Trying such people as adults is a
mockery. They are not adults who
happento be slow, a bit below the
"average" intelligence level. Theyare
peoplewho lack the ability to make
adult judgmentsaboutthe natureand
consequencesof their acts.

Those mentally retarded citizens
who have had the good fortune to
have a caring famil" and friends can
be guidedinto happy, productive lives.
Thosewho have been treatedbestial
ly, like this mother, know no other
way.

Tristate legislators must recognize
this problem with legislation that will

- protect both the mentally retarded
and the society they may threaten.
Confinement will be necessaryfor
some.Others, perhaps, could still be
rescued.There must be a way to help
theseeternal children.

CincinratiPost,Editorial

PROTECTION AND ADVOCACY

4

The retarded
The criminal-justice system
must consider this condition

-o

t

0
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WEST’S -REVIEW
- 1

DIRECTED VERDICT MOTION
JUDGMENT N.O.V

Commonwealthv. Pevely
35K.L.S. 14 at3

November4, 1988
At the close of the commonwealth’s
casethe defensemovedfor a directed
verdict. Themotion wasdeniedandthe
defenseimmediatelyannouncedclosed
without presentingany evidence. Fol
lowing hisconviction,thedefendantre
questeda judgmentn.o.v., which was
granted. The commonwealthappealed
on thegroundsthatthedefendant’szight
to a judgment n.o.v. wasprocedurally
defaulted by the defense’sfailure to
renewits motion for directedverdictat
*fl close of all the evidence" as ze
quired by RCr 10.24. The Court ofAp
peals rejected thecommonwealth’sar
gument as "absurd." The Courtaddi
tionally held that the judgment n.o.v.
was correctly grantedsince the proof
did not supportthe chargeof theft by
failure to makerequireddisposition.

RCr 11.42 MOTION TO
VACATE DURING PENDENCY

OF DIRECT APPEAL
HEARSAY/OTHERCRIMES

PRIOR INCONSISTENT
- STATEMENT.
Wilson v. Commonwealth

35KL.S. 15at4
November18, 1983

In this casethe Court held that a trial
courtmayconsider themerits of a mo
tion to vacateunderRCr lL42 during
the pendencyof a direct appealof the
movant’s conviction. The Court noted
that RCr 10.062providesthat "[a]fter

a motion fora new trial is filed and if
thereis anappealpending,eitherparty
maymovethe appellatecourtfor astay
of the proceedingsin the appellate
court." - -
The Court also reviewed Wilson’s
directappeal. It held that testimonyby
afearfulwiinessthathehadheardonthe
streetsthatWilson hadsetthefire was
harmlesshearsaysincethewitnessalso
testified that hehadheardWilson state
that besetthe fire. TestimonythatWil
sonstatedhe setthe fire to earnmoney
for "dope deals"wasadmissibleto show
motive. Finally, it waspermissibleto
augmenta witness’ testimonywith his
prior written statementwhere thewit
nessat trial professednot to remember.

RACIALLY DISCRiMINATORY
USE OF PEREMPTORIES

Hardy v. Commonwealth
35K.LS.15at6

November18, 1988

Threeblack veniremenwere calledat
Hardy’strial. Onewasstruckby lot and
one of the remainingtwo wasstruckby
a prosecutionperempto1y.Hardyasked
that the commonwealthbe requiredto
come forward with a racially neutral
reasonfor striking half of the blacks
remainingon the jury panel. This re
questwasdenied.

The Court of Appeals agreed with
Hardy that underBatsonv. Kentucky,
476U.S.79,106 S.Ct. 1712,90L.Ed.2d
691986hisrequestshouldhavebeen
granted. The Court found that the
commonwealth’sstriking of half the
blackson the panelgave rise toapruna
fadecaseof discrimination. Judge
Howertondissented.

PROCEDURE.
RETROACTIVITY OF STATUTES

Dennisonv. Commonwealth
35 K.L.S. 15 at12
December9,1988

Dennison contended that he should
havereceivedthebenefitofretroactive
applicationofKRS 640.010,governing
the proof requiredto iryachild ass
youthful offender in circuit court. The
Court however held that sincetheAct
wasprocedural in nature,pursuantto
KRS 446.110 the proceedingswere to
begovernedby the law in effectat the
time of theproceedings.BecauseDen
nisonhadalreadybeenwaivedtocircuit
couritobetriedasanadultasofthe
effective date of KRS 640.010,the
formerjuvenilewaiver law wascontrol
ling. Inaddition,KRS 640.010doesnot
provide for its retroactiveapplication
and,underKRS 446.0803"no statute
shall be construedtobe retroactive,un
lessexpresslysodeclared."

CRIMINAL CONTEMPT
I-jail v Commonwealth

35 KL.S. 16 at -
December29, 1988

In this case the Court reaffirmed its
holding in Payne v. Commonwealth,
Ky.App., 724 S.W.2d2311987that"a
defendant in a criminal contempt
proceedingbe accordedthe right to
refuse to testify againsthimself, be ad
vised of the charges,have a reasonable
opportunity to respondto them,andbe
permittedto haveassistanceofcounsel
andtheright to call witnesses.

DUI - SECONDOFFENSE
Asherv. Commonwealth

35K.L.S. I6at_
December29, 1988

LINDA WEST
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Asher attempted to foreclose the
prosecutionfrom introducingevidence
of his previous DUI conviction by
stipulating that the jury instructions
would encompassonly the penalty for
DUI secondoffense. The commOn
wealth rejectedthis arrangement and
the trial court refusedto require it. The
Courtof Appealsaffirmed. The Court
notedits holdingin Radffv. Common
wealth, Ky.App., 719 S.W.2d 445
1986that it was not error to deny a

- defensemotion forbifurcationofa DUI
secondoffensetrial sincebifurcationis
not requiredby statute. The Courtof
Appeals however "encouragedtrial
courtsto attemptto negatethepossible
harmby admonishingthejury that the
prior convictionbegivenno weightin
theirdeliberationsas to the defendant’s -
guilt."

ARSON-DEFINITION OF
- "BUILDINGS"
Commonwealthv. Cross

* 35K.L.S. 16a1_
December29,1988

Crosscontendedthat be could not be

L convictedof seconddegreearsonfor
burninghisowncarinordertocollect
insuranceproceedsbecausehis carwas
not a "building." However, KRS
513.OlOprovidesthat "‘building,’ in ad
dition to its ordinarymeaning,specifi
callyincludesany...automobile...."The
statute explicitly defeatedCross’argu
ment.

-
- CR 11 SANCTION

Clark EquipmentCo. Inc.v. Bowman
35 K.L.S. 15 at 10
December9, 1988

In this casethedefendantstoacivil suit,
afterhaving obtaineda jury verdict in
theirfavor, sought theimpositionofat
torneysfees and sanctions againstthe
plaintiffspursuantto CR11. Sanctions
were sought oà the groundsthat the
plaintiff’s lawsuit had been meritless
and would not have been filed bad
plaintiff’s attorneyconscientiouslyin
vestigatedit. The Court ofAppealsaf
firmed the trial court’s denial of the
motion for sanctions. The Court held
that Rule 11 doesnot authorizesanc

‘ tions for simple negligencein filing a
suit and that it would in any eventbe
anomalousto giant Rule 11 sanctions

- wherethe plaintiff’s suithadsurviveda

motion for directedverdict. "To punish
a litigant merely becausea jury has
foundagainsthim is tostiflethepractice
of law the sameasdenyinghim access
to the court’s." - The Court additionally
notedthat "poorly conceivedRule 11
motions"might themselvesbecomethe
subjectofsanctionsin thefuture.

C

VIOLENT OFFENDER
PAROLE ELIGIBILITY

Hv. Commonwealth -
35 K.L.S. 14 at 12

November 17, 1988
In this case the Court upheld KRS

.439.3401. The statuteprovidesthat a
"violent offender," as defined in the
statute,is eligibleforparoleaftertwelve
years if he is sentencedto life, and is
eligible for parole upon serving fifty
percentofhis sentenceif heis sentenced
to a term of years. This statutory
schemeresults in the anomalythat an
offender sentencedto a thirty yearterm
is eligible for paroleonly afterfifteen
yearswhileanoffendersentencedto life
is eligible for parole in twelve years.
The CourtrejectedHuff’s argumentthat
the statutedenieddueprocessand equal
protection. JusticesLeibsonandLam-
bert dissentedandwould have held the
statuteunconstitutional.

DISCOVERY
CHARACTEREVIDENCE

HEARSAY
Barnettv. Commonwealth

35 K.L.S. 15 at 14
December 17,1988

The Court reversedBameu’s convic
tion ofthemurder ofhis wife on several
grounds. Error first occurredwhen the
commonwealth failed to notify the
defenseof the existenceof a critical
witnessor to providethe defensewith
herrecordedstatementprior to trial. Al
thoughRCr7.24and7.26 leave to the
trial judges’ discretion whethersuch
discovery is to be provided, the
SupremeCourt held that the discovery
wasrequiredin-Barneu’scaseunderthe
commonwealth’sagreementto allow
"open file" discovery. The Court em
phasized the weakness of the

commonwealth’scasein reachingthis
holding. Barneti’s discoveryrights
underRCr 7.24werealsoviolatedwhen
a serologist testified that minute
amountsof blood found on Barnelt’s
handswereleftafterBarnertwashedhis
hands to remove a larger quantity of
blood. The serologist’sreportswhich
wereprovidedthe defensepriortotrial
omitted this "finding."

Error alsooccurredwhen a witnesswas
permittedto testify thatBarnetthad an
euramaritalaffair with her. "There is
no questionbut that suchevidencetends
to’smear’ the defendant’s character
whencharacteris notan issue."Finally,
it waserror to admit the victim’s hear
say statementsmade out of the
defendant’s presence. Justices
Stephenson,Vance,andWintersheimer
dissented.

WANTON HOMICIDE AND
SELF-PROTECTION DEFENSE

Shannonv. Commonwealth
35 K.L.S. 15 at8

December15, 1988
In this case,the Court reevaluatedthe

- line of casesincluding Blakevom
monweal:h,Ky., 607 S.W.2d 422
1980,Baker v. Commonwealth,Ky.,
677 S.W.2d 876 1984, and Gray v.
Commonwealth,Ky., 695 S.W.2d 860
1985, which dealwith the questionof
whether self-protection may be a
defenseto a wanton or reckless
homicide. The difficulty arises from
KRS 503.120 which provides that if
"...the defendant is wanton or reckless
in believing the useofany force, or the
degreeof force used, to be necessary
...thedefenseofself-protectionJis un
available isaprosecution for anoffense
for which wantonnessor recklessness,
as the casemay be sufficesto establish
culpability." This statute seemstocon
template that self-protection an linen
tional actmayserveto reducea charge
of intentional murder to reckless
homicide. The ShannonCourt held that
indeed this is so,and that no self-con
tradiction is presentedsince, although
the actof self-protectionis intentional,
the beliefon which the act is basedmay

- have been wantonly or recklesslyar
rived at. Consequently, "an intentional
killing precipitatedby a wanton or reck
less belief in the needto kill is less
culpable than murder, andshallbeclas
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DOUBLE JEOPARDY
- INDEPENDENT PHYSICAL

EXAMINATION OF VICTIM
Turnerlily. Commonwealth

35 K.LS. 15 at 20
December15, 1988

Turner wasconvictedofrapeandfirst
degree sexual abuse. The Court
reversedthe sexualabuseconviction as
violative of double jeopardy: "[P]hysi
cal contactwas only incidental to the
accomplishmentof the rape, and there
fore, thechargeofsexualabusemerged
into the chargeof rape."

The Court also reversedTurner’s rape
conviction on the grounds that he was
entitled to an independentphysical ex
amination of the child victim. A
gynecologistcalled by the common
wealth testified to injuries to the four
yearold victim’s vagina andopinedthat
the injuries resulted from penile
penetration. The Court held that the
defensewasentitledto an independent
physical examination of the victim
since this "might have disclosed
evidenceto completely refute the
charge,and at thevery least,would have
beenofenormousbenefit to theappel
lant in the conductof the trial." Chief
Justice Stephens and Justice Leibson
concurredand dissented in part inas
much as they would have additionally
reversedon thegroundsthatTurnerwas
improperly excluded from a hearing
into the victim’s competencyto testify.
JusticeWintersheimerdissented.

-- ----

usedto obtain his enhancedsentence
hadbeenpardoned at thetime. Without
thisconviction theremainingpriorcon
victions wereinsufficientto uphold the
persistent felony adjudication. The
slatehowever,soughtto retry Nelsonas
a persistent felon and to offer as
evidenceanotherprior conviction not
reliedon at the initial proceeding.

The majorityheld that Nelson’sretrial
did not amounttodoublejeopardy.The
Courtreasonedthat areversalbasedon
the erroneousadmissionof evidence
doesnot bar a retrial, even though
without the evidencetheprosecution’s
caseis insufficient, so long as with the
evidencetheproofwassufficient. Such
anerror is meretrial errorandBurksv.
UnUedStates,437U.S.1,98S.Ct.2141,
57 LEd.2d 1 1978 which barsretrial
following a reversal for insufficient
evidenceis inapplicable.JusticesMar
shall,Brennan,andBlackmun dissented
on thegrounds thatArkansashadin fact
failed toprove thatNelsonwasapersist
ent felon, and that to give the state a
secondopportunityto mustertheneces
sary evidencewould violate Burks,
supra.

PRESERVATION OF EVIDENCE
FOR DEFENSETESTING

Arizonav. Youngblood
- 44CrL3037

November29,1988
In this case,the policefailedto properly
preserveevidenceconsistingofsemen
samples.A prosecutionexpert’stesting
of the sampleswas inconclusive. The
defenseargued that police failure to
preservethe evidencefor defensetest
ing, which might have exoneratedthe
defendant,wasa denialof due process.
The Courtdisagreed,emphasizingthat
the exculpatory value of the lost
evidencewas speculative:"The Due
ProcessClause of the Fourteenth
Amendment,as interpretedin Brady,
makes the good or bad faith of the
prosecutionirrelevant when the state
fails to disclose to the defendant
materialexculpatoryevidence.But we

thinktheDueProcessClauserequiresa
different resultwhenwedealwith the
failure of the state to preserveeviden
tiary materialof which no morecanbe
said than that it could have been sub
jectedto tests,theresultsofwhich might
haveexoneratedthedefendant." In the
Court’s view, unlessbad faith is shown,
thedestruction ofmezelypotentiallyex
culpatory evidencedoesnot violatedue
process.JusticesBlackmun,Marshall,
andBrennandissented.Kentucky’sap
pellatecourtshave held thatthedefense
is entitledto thepreservationofmaterial
evidencefor defensetestingpursuantto
RCr7.24. SeeSmithv. Commonwealth,
Ky., 722S.W.2d892,8951987citing
Greenv. Commonwealth,KyApp., 684
S.W.2d131984.

- RIGHT TO COUNSEL
Pensonv. Ohio
44 CrL 3044

November19,1988
Penson’sappointedappellatecounsel
filed a motion to withdraw with the
Ohio Court of Appeals on the ground
that he had reviewed the record and
determined the appeal to be meritless.
However, he did not ifie a brief outlin
ing those points that might arguably.
supportan appeal. Such a brief is re
quiredbyAndersv.olifornia, 386U.S.
738, 87 S.Ct. 1396, 18 L.Ed.2d 493
1967. The Ohio Court of Appeals
erredwhen it granted the motion to
withdrawin theabsenceofsucha brief.
The state appellatecourt againerred
when, upon independentlyexamining
the record, it found "several arguable
claims"but chosenot to appointother
counselfor Penson.The slateappellate
court reasonedthat Penson was not
prejudiced by the lack ofcounselsince
it had itself thoroughly examinedthe
recordandhad thebenefitofarguments
advancedby a codefendant’scounsel.
The SupremeCourtheld that thesefacts
presenteda straightfonvarddenial of
counselon appeal.As soonasthe slate
appellatecourt determinedthat the ap
pealwasnot frivolous it was required to
appointcounselfor Penson. Harmless
erroranalysishadnoapplication. Chief
JusticeRehnquist dissented.

LINDA WEST
Assistant Public Advocate
Frankfort,KY 40601

Pt: -- -

--

-- ----.::

sified for punishmentas either* - - -. 44L3O31 -
Manslaughter II or Reckless November14,1988
Homicide..." The defendant’swanton Nelsonwas convictedas a persistent

- belief that self-protectionis necessary felonur rArkansaslawandsentenced
doesnot justify an instructionon.wan- to an enhancedterm. He subsequently
ton murdezintheabsenceofproofofthe obtained habeascorpusrelief on the -
additional clementof "extreme indif- mnnnrkthstrv nfthni4nrcnnvictinn
ferencelo human life." The Court’s
decisionoverrulesBaker and Gray,
supra,andreinstatesthe Court’searlier
holdinginBlake.supra.JusticesVance
andLambertdissented. -

DOUBLE JEOPARDY
Lockhartv.Nelson

12- theADVOCATE,February1989



- POST-CONVICTION
WHEN WOMEN DO TIME

By Jim Bencivengs
Sisi wc,1, of TheQw,,ianScenceMon,io.

Bedford Hills, N.Y.

A - N inmate at New York’s Bedford
Hills prison, a maximum-security
facility for women, laughs when

..she thinks of how little puple
really know about women in prison. B. J.
Close recalls a phone call from a couple who
are friends olers.

lie’s a university professor,"shesays,
"and lie and his wife wanted to come and
visit,, take me out for dinner. They wanted
me to just tell them where a nearby restau
r.mnt was and they’d be sure to get me back in
on time." The visit took place inside the
prison in the visitors’ room.

The steel-bar doors In women’s prisons
clang just as loud as in men’s. Concertina
wire a ribbon of looped, razor-blade steel
scrapes the tops of walls and fences and
snakes along the ground at the outer perim
eter of the facility. Electronic searches of
visitors for weapons and contraband are just
as thorough, just as impersonal. All move
ment is confined and controlled. -

But differences are quickly apparent.
Some are grounds for sex discrimination
lawsuits, criminal-justice experts say. Oth
ers offer possibilities for change in the prem
ises for which people are imprisoned.

L * Overcrowding is not the problem for
women that it is or men. Fewer than 28,000
women are doing hard time in a state or
federal prison, compared with 542,500 men
in similar institutions.

But fewer women behind bars means the
cost of rehabilitation per inmate is greater
for women than men. "You just don’t have
the economy of scale for women that you do
for men," says Kay Monaco, a lawyer in
Santa Fe, N.M., who is a former State deputy
secretary for corrections. The result is fewer
education programs and pre-release work
opportunities for women, she says.

"Women get the short end of the stick
when It comes to prison Industries," Ms.
Monaco says. ‘lots of resources go into
men’s programs. There’s an Inequality for
women." The qualities that should be re
warded with more opportunities result in
fewer, because in the competition for scarce
resources men win out each time, she says.

"They didn’t come in with high job skills,"
says Christine J. Herlinger, executive direc
tor of the Guilford County Women’s Resi
deiu.ilIDsy Center, an alteniative setting
for Incarceration of women. If they spend 10
years in prison, where education programs
are limited, where being a hairdresser is the
model offered, what can they do when they
leave? she asks.

The rate of increase in incarceration for
women last year was 12.3 percent, morethan double that for men. If this rate contin
ues, a crisis In overcrowding will occur very
quickly for women, and it will be dicult to

g manage, because state systems have far
fewer options for shifting female popula
tions among prIsons.

* Incarceration plays Itself out differ
ently for women In terms of self-respect,
says Michael A. Millemana, a professor oflaw at the University of Maryland, Men
Inmates preserve an element pf dignity that
does not exist in women’s prisons. The
guards know- how potentially violent men
are, and there are sections especially In the
residential cellblocks where "treaties" are
reached between Inmate and guard. Not soin women’s facilities, lie says.

"The biggest problem by far," says Mr.
,Millemann, "is that our perception of women
inmates is distorted In that we do not, and
cannot, relate to the idea of a woman as
inmate." Women’s records suggest that more
women offenders could be given alternative
sentences or paroled, he says. But because
society confuses them with male inrnates,k
Is not willing to take what It considers risks
in releasing them, he says.

This problem is endemic to modern cor
rections, says Anthony ‘fl’avisono, executive
director of the American Correction Associ
ation. "We equate punishment with putting
someone someplace," he says. This mental
ity limits alternative forms of. sentencing
better suited to the offense and the offender.

Few women in prison ever dreamed they

Christian ScienceMonitor,
Aug. 11, 1988.ReprInted with permission.

would be incarcerated. Many men, especially the 60
percent who are repeat offenders, knew they faced such
a possibility And although the majority of women do
their crime with a man, they do their time without one.
Rarely, If ever, are there any men in the visiting room.
Sisters, mothers, daughters, aunts - but seldom men.

In most cases, locking up a woman means locking up a
family. "When a woman does time, her entire family
doestime," says Bedford Hills inmate Karen Ely. Child
custody reverts to the state except In the rare Instance
when a father is present

This increases the potential ripple effect for children
entering the criminal-Justice cycle as offenders them
selves, says Jo Ann POtter, an advocate for women’s
correctional Issues at the Edna McConnell Clark Pbunda.
tim in New ‘ibrk City.

It would.take flve to 10 years to verIfy says Ms. -
Monaco,but she is convinced fewer kids would turn up
in juvenile-justice court If fewer motherswere locked up.

* Violence is less, likely In women’s prisons.
"The violence Isn’t there, so you don’t have the same

aunosphere In women’s prisons," Mr ‘Thavisono says.
Although there’s always a hard-core element intimidat
ing other women, the smaller number of women prison
ers allows prison oaals to Isolate these predators and
maintain a physically violence-free facllit he says.

"Idle men often lead to trouble in prisons. Women
bring less attention to themselves, in that ‘they do not
deal with idleness in a violent way," says John Dilullo of
Princeton University’sWilson School of Government

"Women are not going to riot," saysSusan Hallett, an
Inmate at Bedford Hills. "We’ll just nest"It Is common to
see curtains in a cell, or find one Inmatesurprising
another with a hot meal or a handcrafted gilt

In a perverse way this works against the best Inter

est., of women inmates, Ms. Potter says. Riot, and court
intervention have resulted in better rehabilitation pro
pains for men. In contrast, the absence of violence In
facilities for women has let state corrections depart
ments be more responsive to male than to female In
mates, she says. -

Ironically, a little-known fact in the history of correc
tions is that many humanizing Innovationsoriginated In
women’s prisons at the turn of the century: These In
clude education classes, libraries, art and music pro
grams. work release, recreation, vocational training, and
placement by age, offense, and length of sentence.

The high price tag on corrections average annual cost
of keeping an Inmate in a state medium- or maximum
security prison is $17,500; in someIndustrialized states
costs reach $30000 is forcing many states to consida
alternative modes of punishment and incarceration,
1avisono says, adding they are much more lf’tiy to be
adopted for women than for men, because women pre
sent lessof a threat to others.

"One of the current catches of the criminal-justice
systemIs that murderers of a spouse or lover are not a
risk to you or me." says Monaco. "We are talking about a
serious crime, certainly," she says. "but how many years
is enough?" "Thn. 15.25?" If the risk is near zero that a
45- to 55-year-old inmate would injure anyone else or
commit anOther crime, punishment becomes the only
reason. not safety at all, she says.
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THE DEATH PENALTY

NATIONAL STANDARDS FOR CAPITAL REPRESENTATION

With thepaucityofresourcesavailable
for thepromotionofqualitylegal repre
sentationfor poor peopleaccusedof
crime,onemaywonderwhy theNation
al Legal Aid andDefenderAssociation
NLADA chosetousescarceresources
to produceStandardsfor the Appoint
ment and Performanceof Counsel in
Death Penalty Cases. A substantial
documentofover 100pages,theStand
aids took 2 yearsto completein their
initial form, and wereamendedslightly
at the recentNLADA Annual Con
ference.

The following history of theStandards
explainswhy and how NLADA em
barked on this project with support
from the Bar Information Program
[BIP] of the American Bar Association
[ABA] StandingCommitteeon Legal
Aid and Indigent Defendants

- [SCLAID]. It also summarizesthe
Standardsin theircurrentform,

NLADA

NLADA is a national association,
whosemembershipincludesprograms
defenderoffices andassignedcounsel
programsaswell ascivil legal services
offices and individual attorneysin
cluding capital defensecounselwho
provide legal representationto poor
people.

CRISIS IN CAPITAL
REPRESENTATION

NLADA has long been aware of
problems with the quality of repre
sentationbeingprovidedto poorpeople
accusedof capital crimes. These
problems weredocumentedin the early
1980’s, notably in Goodpaster,"The
Trial forLife: Effective Representation
ofCounselin DeathPenalty Cases,"58
N.Y.U.L. Rev.299 1983. Among the

mostconsistentandseriousdeficiencies
in the performanceof capital counsel
has beenthe failure to properlyprepare
and presenta defensecaseat the sen
tencing phase. Goodpasler,in 1983,
gave detailed examplesof casesin
which attorneysfailed to recognizethat
the sentencing phaseis actually a
separate trial, a trial at which a central
issueis the meaningand value of the
defendant’slife. He pointedout that
manycourts,too, failed toacknowledge
"the specialnatureofadvocacyrequired
at thepenaltyphase."Id. at 338.

Such thinking is incomprehensiblein
light ofmodemdevelopmentsin thelaw
and practiceof death penalty defense.
Two yearsafterGoodpaster’sarticleap
peared,the 11th Circuit said "It should
be beyond cavil that an attorney who
fails altogether to make any prepara
tions for thepenaltyphaseofa capital
murder trial deprives his client of
reasonableeffectiveassistanceofcoun
sel by any objective standard of
reasonableness."Blake v. Kemp,758
F.2d523,533 11th Cir. 1985.

STATE AVERAGE FEE

ALABAMA
CALIPORNIA
CONNECTICUT
GEORGIA
MARYLAND
NEBRASKA
NEW JERSEY
OHIO
WASHINGTON

$10-14,000
$60,000
$39,850
-
$20,000
$ 10-20,000
$43,000
$25,000
$40,000

*

$150,000
$39,850
$150,000
$ 44,000
$20,000
$100,000
$25,000
$60,000

KENTUCKY $2,000 $25000

CRISIS REQUIRESSTANDARDS

Goodpasternot only highlighted the
crisis in representation, but also
heightenedthedialogueabouttheneed
for standardsby listing severalperfor
mance guidelines and standardsfor
capitalcounselandcalling for judicial
enforcementofthem. He wasnot alone
in observing that capital defendants
were being sentencedto die becaithe
counsel did not conduct an adequate
defense, Others began to call for at
ticulationof enforceablestandards,

NLADA DEVELOPS STANDARDS

Whenmembersof the ABA Criminal
Justice Section’s DefenseServices
Committee met in conjunction with
NLADA’s 1985 Annual Conference,
theydescribedcaseaftercasein which
capitaldefendantshadbeenrepresented
by lawyers who did no investigation for
the guilt or sentencingphase,failed to
file pretrial motions, referred to their

- ownclients in demeaningtermsinclud

Table 1
EXAMPLES

OF APPOINTED COUNSEL FEES
IN INDIGENT CAPITAL CASES

MAXIMUM FEE KNOWN
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Severalmembersvolunteeredto begin
writing deathpenaltystandards.

However,theneedfora full-time corn
initment to this project soon became
apparent,andNLADA committeditself
to seeingthe Standardsthrough. In
1986, NLADA sought and obtaineda
grantfrom BIP to hireasummerintern
to workon deathpenaltystandards.

The intern collectedexamplesof state
andlocal standardsfor appointedcoun
sel in deathpenaltyand murdercases
from acrossthe country, researched
statutesandcaselaw,anddrafted anout
line and rough Standards.

Following the summerof 1986, the
NLADA Standardswere redraftedby
staffanddistributedfor commentto the
NLADA DefenderCommittee,BIPand
SCLAII staffand other interestedper
sons. The Standardsthenunderwentan
exhaustive review and redrafting
process. Further comments were
solicitedandreceivedfrom membersof
the Defender Committee and death
penaltylawyersnationwide,and led to

L
a number of changes. The most
dramaticchangewas the expansionof
the draft to include detailed perfor
mance standards,which comments
from the field has deemedessentialto
anycredibledeath penaltystandards.

POOR REPRESENTATION
CONTINUES

While work proceededin the NLADA
Standards, concern about the poor
qualityofcounselin deathpenaltycases
grew. RonaldTabaka lawyerwith the
NewYork firm ofSkadden,Aips,Slate,
Meagher & Flom, who through pro
bono post conviction work had
developedexpertise in death penalty
defense,helped publicize the problem.
In late 1986 his article," The Deathof
Fairness:The Arbitrary and Capricious
Imposition of the DeathPenalty,"ap
peared.XIV NY.U. Rev. L. & Soc.
Change 7971986.

LikeGoodpaster,Tabakgavemany ex
amples of poorrepresentationafforded
in capital cases.The thesisof thearticle, was that capitalpunishmentcannotbe
administered fairly and should be
abolished,but Tabak notedthat "The
ineffectivenessof court-appointedat-

torneys in capitalcasesneednot bein
evitable, and its frequency may be
diminished by taking a vanety of
measures." Id. at 801. Among the
measuresdescribedwererequirements
that 2 attorneysbe appointedin every
capitalcaseandthat leadcounselhave
substantialexperience. -.

OHIO ADOFI’S STANDARDS

Ataboutthesamethne,Ohiowasinthe
processofconsideringcapitalappoint
ment standards. Some of the same
peopleworking on the Ohio standards
werealsoactivein the NLADA process.
The Ohio standards,adoptedin Oc
tober,1987asstateSupremeCourt Rule
65, share many similarities with the
NLADA Standards,but are much less
extensive. Randall Dana,headof the
Ohio Public Defender Commission,
said recentlythat theOhio standardsare
being enforced--appointmentsto repre
sentpoorpersonson trial for their lives
are going to attorneys who have
criminal trial experienceand get con
tinuing legal education specificallyon
death penalty law. A commission
created by the stateSupremeCourt is
working to develop criteria to remove
attorneysfor poorperformancefrom
the appointment list. Danaspokehigh
ly of the performancesection of the
NLADA Standards,and said that if he
were rewriting the Ohio standards,he
would add someelementof evaluation
of attorney performance to their ex
periential requirementsfor initial place
ment on the list, similar to that in
NLADA’s Standards.

NLADA STANDARDS
APPROVED IN 1987

Al the 1987 NLADA Annual Con
ference,the NLADA Standardsfor the
Appointment and Performance of
Counsel in Death Penalty Caseswere
approved by the Defender Committee
and the Board of Directors. Copies
were sent to public defenders and
private counselwho hadprovidedcom
ments during the drafting process,and
other interested persons. Copieswere
also sentto the chief justicesofthe 37
death penalty states with a letter from
NLADA President JamesNeuhard ur
ging adoptionof the Standardsasenfor
ceablerules.

KENTUCKY’S RESPONSE

Only one direct reply was received.
RobertF. Stephens,ChiefJusticeof the
SupremeCourtof Kentucky,said that
theCourt "has,at this lime, nointerest
in adopting the standards becausethe
representationin capitalcasesat both
the trial and appellate levelshas been
excellent."

KENTUCKY’S REALITY

DespitetheChiefJustice’sconfidence,
public reports in the latter part of 1988
indicatedthat provision ofquality rep
resentationto poorpersonsaccusedof
capitalcrimes in Kentucky is a current
problem. The Kenton County Circuit
Court capital trial of Gregory Wilson
has focusedpublic attention on thelow
feesprovidedfor capitalrepresentation
in Kentucky when no Departmtntof
Public Advocacyoffice can handlethe
case. The DPA pays a maximum of
$2500, one of the lowest fees in the
nation for capital cases.SeeTable 1

When Wilson’s initial lawyers
withdrew, no other defense lawyers
agreedto take the case the low fees
being a primary factor. The DPA, al
ready overloaded with capital cases,
refused to represent Wilson. Judge
Raymond E. Lape, Jr. took the unusual
step of postinga notice in the court
house begging lawyers to "PLEASE
HELP. DESPERATE." Two lawyers
did respond-- one who hadnever tried
a felony caseand onewho, in thewords
ofa September20,1988Courier-Jour-
no! Louisville editorial, "is a semi
retired and worka without benefit of
support staff, file cabinets or other
resourcescommonly found in law of
fices." Wilson repeatedlycomplained
about the lack of qualificationsofhis 2
attorneys. No evidencewaspresented
at the mitigation phase, and he was
sentencedto deathon October 28,1988.

The questionsof lawyer qualifications
raised by the Wilsoncasearenot unique
to that case. The Courier-Journal
reportedon December20, 1988that"of
the30peoplenow on Kentucky’s Death
Row, 7 were represented by lawyers
who have sincebeendisbarred, left the
profession before they could be dis
barred or were suspendedfrom the bar.
One lawyer is now in a federalpeniten
tiary." Yet theChief Justice apparently
seesno need to adopt the NLADA
Standards, which requirethat counsel
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havespecificexperientialqualifications
and "havedemonstratedthe necessary
proficiencyandcommitmentwhichex
emplify thequalityofrepresentationap
propriateto capitalcases."Eventhough
theDepartmentprovidessuperbrepre
sentationto manycapitalclients, there
arc obviously many capital casesin
Kentuckythat lackadequatecounsel.

NEBRASKAEXPERIENCE

In Nebraska,standardsrelating to the
appointmentbut not performance of
death penalty counsel,based on
NLADA’s Standards,also got a cool
receptionfrom thestateSupremeCourt.
After beingreviewedby the LegalSer
vices Committeeof the State Bar As
sociation, those standardswere sentto
the StateBarHouseofDelegates,which
passeda resolution sendingthem to the
stateSupremeCourtwith a recommen
dation that they becomeRulesof the
Court. In a one paragraphorderin July,
theCourt declinedto implement them,
according to Lancaster County Public
Defender and then-chair of the
NLADA DefenderCommitteeDennis
Keefe.

ABA MOVING TOADOPT
STANDARDS

But there has been encouraging
progressat thenationalleveL The most
significant responseto the Standards
hasbeenfrom the ABA. In February,
1988, the Standardswere submitted to
SCLAJD, and a working groupwithin
the ABA wasestablishedto review the
Standardsfor possibleapproval by the
Houseof Delegates.

The working groupproduceda docu
mentcalled Guidelinesfor theAppoint
ment and Performanceof Counsel in
DeathPenaltyCases,which variedfrom
the 1987 NLADA Standards only
slightly. At the 1988NLADA Annual
Conference, those changes were
adoptedby theNLADA DefenderCorn
miuee and Board, although NLADA
will continue to call its productStand
ardsratherthanGuidelines.

In February, 1989, SCLAID, in co
sponsorship with the Litigation and
Criminal JusticeSections,will be as
king the ABA Houseof Delegatesto
adopta resolution calling on stateand

local jurisdictions to implement the
ABA Guidelines.

NACDL ENDORSESSTANDARDS

Alsoon thenationallevel,theBoardof
DirectorsoftheNationalAssociationof
Criminal DefenseLawyers MACDL
unanimously endorsed the NLADA
Standardsat its mid-February,1988
meeting.

PHILADELPHiA ADOPTS
STANDARDS

And at leastone local jurisdictionout
side Ohio has recognizedthe needfor
deathpenaltystandards.The Boardof
Judges of the PhiladelphiaCourt of
Common PleasadoptedStandardsfor
Appointmentof Counselon May 18,
1988, effective February 1, 1989,that
include specific standardsrelating to
capital counseL The experiential re
quirementscontainedin thosestandards
arevery similar to NLADA’s Stand
ards, upon which the initial draftof the
Philadelphia deathpenalty standards
wasbased.

CONTENT OF NLADA
STANDARDS

Whatdo the NLADA Standardscover?
Briefly, they specific Standardsin
parenthesesinclude the following re
quirements: that 2 qualified attorneys
be appointedateverylevel 2.1; that a
formal appointmentplanbeadopted in
everydeathpenaltyjurisdictionandthat
an independent appointing authority
makeappointments3.1by rotating an
establishedroster ofqualified attorneys
[with exceptions to rotation being al
lowed in the bestinterestofthe client]
4.1; thatspecifiedexperiential criteria
for lead andco-counselberequiredex
cept where it is clearly demonstrated
that an attorneywith other typesofex
tensive legal experiencecan provide
competent representation 5.1 as
amended 1988; that excessive
woridoadsshould preclude acceptance
of a capital case6.1; that attorneys
who have inexcusablyignored basic
responsibilitiesof an effective lawyer,
resulting in prejudice to the client’s
case,should not receiveadditional ap
pointments7.1; that counselshouldbe
providedwith expertservicesnecessary
to preparean adequatedefense8.1,

training9.1andreasonablecompensa
tion 10.1; andthat performancestand
ardsshouldbeadopted11.1.

The performancestandardsaredetailed,
includingstandardsfor: earlyinvestiga
tion and preparationof a capital or
potentially capitalcase11.3,11.4 as
amended 1988; consideration of
relevantpretrial motions113.1; con
siderationandconductof plea negotia
tions 11.6.1-11.6.4;familiarity with
jury selectionproceduresincluding
death qualification of jurors 11.7.2
andwith capitalsentencingprocedures
11.8.1-11.8.6;and standardsfor post
sentencingrepresentation11.9.1, in
cluding appeal11.9.2,postconviction
11.9.3,clemency11.9.4andseeking
staysofexecution11.9.5.

PRACTICALUSEOF
STANDARDS

It is NLADA’s hopethat the Standards
arenot only adoptedby stateand local
courts, but can be usedby attorneys
during their representation of capital
clients. Suggestedusesfor the Stand
ards include: citation in motions for
provision of expert witnesses,inves
tigators, andothernecessarysupportfor
preparationand presentation of the
defensecase;citation in motions for
reasonablefees;citation in civil plead
ings seekingreformof inadequatesys
tems for theappointment of counselin
capital cases;and of course useasa
model for proposedcourt rules, as
signedcounselregulations,legislation,
or other formal means of assuring
qualityrepresentationby assignedcapi
tal counsel.

STANDARDS AVAILABLE
FROM NLADA

Copiesofthe Standardsareavailableat
a costof$6.00for membersofNLADA,
$12 for nonmembers. To order, or for
furtherinformationaboutthe Standards,
contactme.

MARDI CRAWFORD
1625 K Street NW 8th Floor
Washington, DC 20006
202 452-0620

I
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IN THE TRENCHES
DISTRICT COURT PRACTICE

MUNDANE INHUMANrIIES

About a month ago, I wasat a seminar
for criminaldefenselawyers,andheard
the latestwar story from the crowdthat
practicesin that exalted field of ow
profession,anythingthat’s no: in Dis
trict Court. Seemsthis majorcriminal
litigator hadrecentlyresignedfrom 10-
years-plusasapublic defender,and had
becomea privatepractitioner. He had
taken a casefor a defendantin District
Court and,becausehe hadn’t actually
defendedanymisdemeanorcases,went
to a sessionon an earlierdate,without
his client, to getthe feelofthe territory.
The Bailiff calledcourt to order, and the

if Judge immediately "Boykinized" the
* entire room. 30 or 40 peopleweresit-

* ting in the audience,witnesses,defen
dants1 by-standers, attorneys, men,
women and children,and all were told
oftheir right to counsel, their right to a
trial and to call witnesseson their be
half, andtold how all theserightscould
be intelligently and knowingly waived.
As the Judgecalled the docket,each
defendantcameforward,andwasasked
for theirplea. litheresponsewas"Guil
ty," theJudgeasked "Did you hearthe
speechI just made to the rest of the
audience,and do you understandit?"
andiftheanswerwas "Yes," the defen
dantsigned a form acknowledging the
waiver. Sentencewasthen imposed.

Word aroundthe drinks at the seminar
wasthat themajor litigator wasshocked
and outraged.He wassurethat most of
thosewhopled guilty did sowithout any
real and substantialunderstandingof
thefreedomsthey had surrendered.He
couldn’t believe that this five-minute
liturgy between a speaker and an
audiencewas the practical result of
Boykinandall that it standsfor.

I was shocked that he was shocked.
How canyou workasacriminaldefense
lawyer for all those years and not be

awareoftheroutinizationanddenigra
tion of constitutionalrights in District
Court? 10-years-plusin District Courts
hadtaught me thattheonly constitution
al rights you or your client had there
were thosethe Judgehad the constitu
tion to stomachthat day. All to which
the other big-timers at the seminar
replied, "It’s a damnshameyou’ve be
comesoinsensitiveto thesepetty injus
tices,Gary."Andthat shockedmeagain,
becausethere wasa truth in that, too.

Wholesale"Boyldnizing" of the entire
crowdin aDistrict courtroomdoeshap
pen,and when usedalone, theinforma
tion doesn’treally counsel and advise
the peoplewho most need to under
stand.

Judge Michael Roney, Chief District
JudgeofFayette County and trainerof
incomingDistrict Judges for AOCuses
this wholesaleBoykinizing, but also
employsascreeningprocedureto find a
need for additional, individualizedin

I quiry. He generallyconsidersthe na
ture of the charge, the informationon
the arrestsheet,and his personal lin
pression of whether the defendant ap
pearsto have any mental,physical,or
other impediment to a full under
standing,before deciding whether to
conducta more extensivecolloquy. He
usesfollow-up questions in all but the
"petty misdemeanors,"and in all cases
wherejail or a probatedsentenceis a
possibility. He does the follow-up
questioning on the court recording
device, and doesn’t use the AOC
Waiver of Rights form, although he
designedit for them-specificallyfor the
useof thejudges andclerks in District
Court

Unfortunately,my experiencein Dis
trict Courtsacrossthe stateleadsme to
think thatJudgeRoney’sapproachis the

exception,andthattheexperienceofmy
friend at the seminar is the rule. For
defendantsin many District Courts,due
processhascometo meananimageof
fairnessthe recordoftheir conviction
is "clean", and the real guaranteesof
theright to anintelligentchoiceamong
knowing alternativesis denied. They
have criminal convictionsthat appear
constitutionallyvalid, andthoseconvic
tions canbe usedagainstthem,but sure
ly they have beenobtainedwithout the
defendant’sknowing consent.

EvenJudgeRoney’s court allows some
depreciation of fundamentalconstitu
tional rights in District Court. WhenI
askedhim what contributionPublicAd
vocatescouldmaketo assisthim in the
selectionofthosedefendantsthat might
warranta more thorough examination
beforewaiver, hereplied that he wasn’t
sure if they could help at all, sincethe
Public Advocatesin his District Court
didn’t meet the defendantsuntil they
had beenscreenedthrough the arraign
ment process.So much for earlyentry.

I know ofa full-time public defender’s
office that practiced in one county
wherearraignmentswereroutinelyheld
only once each week. Thoselawyers
didn’t makejail-runs and didn’t insist
on earlier arraignmentsbecausethey
reasonedthat,by waiting a week,most
defendants who were going to have to
servetime would either get releasedor
get a lessersentencewhen the arraign
ment finally did happen. The lawyers
said they always argued,"The
defendant’salreadydonea week in jail,

* Judge."

We tolerate theseconditions in lower
court proceedingsbecauseof our self
servingattitudes. We belittle the impor
tanceof the work Every younglawyer

GARY JOHNSON
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I evermet dreamed of moving out of
District Court as the first careermove.
You get more money as your practice
movesaway from District Court,either
as a Public Advocate,aprivateprac
titionez, prosecutoror judge. It feeds
ourinsatiableegosto work on the "im
portantcases."Who amongtheDistrict
CourtJudgeswould ever turn down,or
hasturneddown, anappointmentto the
Circuit bench? Theseattitudesdon’t
furtherthe interestsofourprofession,or
ourclients.

chargedwith knowingly receivingsome
stolenproperty he’d purchasedat aflea-
market, andwho had becomea first-de
greePFO defendantbecause,in addi
tion to having pled guilty to a minor
felony someyears earlier, he had at a
later time pled to a third-time No
Operator’sLicensefollowing DUI con
viction. Threeof the underlyingcon-

* victions against him had occurred in
District Courts,and none of them had
beenobtained with an individualized
Boykinwaiver. Remember,underHalf-
Truth-In-Sentencing, all the mis
demeanorguilty pleasweare routinely
allowing aregoing to cometo haunt us
in the yearsto comewhen someofthese
defendantsmeet us in circuit courts.

Any convictionrecord,evenin District
Court, is admissible,and it won’t be
particularlyhelpful in later paroleand
probationconsiderations,either.

These"small-time" inequitiesweallow
in theDistrict Courtsareimportantbe-
causethey affect not only long-time
sojournersin the system,but because

* they affectso manyone-timers. AOC
reports that over 650,000filings were
madein District Courtsin Kentucky in
Fiscal Year 1987, while there were
slightly more than 80,000 in all other
courtscombined. No matter how you
readthesestats,it’s clear that mostof
our citizensgain their personalex
periencewith our courtsystemthrough
the low end, in District Court. Nearly
180,000 non-traffic, criminal cases
passedthrough thosecourts,andweare
allowing theprocedureto be less thanit
shouldbe for a whole lot ofpeople.

DPA statisticstell thesamestory, only
stronger. Of the nearly 65,000 cases
openedbyDPA lawyersfor poor people
in FY 1987, only 9,600 were circuit
court cases,and almostall of those
began in a District Court.

It’s massproduction,at best. And be-
causeit’s massproduction,welawyers
andjudgestend to denigrate it’s impor
tanceto our citizensaccused.The fact
is that working in District Court requires
a unique commitment,acommitmentto
advocatein the face of mundanein
humanity, a commitment to systems
analysisfor the benefit of the faceless
andoften nameless,a deepandabiding
concern for those who are the least
amongus,andacommitment tobreathe
new life into a systemof constitutional
guaranteesdeadasplatitudes,aboutto
be overcomeby numbers,neglect,and
numbness.

My major-litigator friend from the
seminarshouldbe congratulatedfor his
freshperspectiveon District Courtprac
tices,but heought tobe asking,like the
rest of us, how he missedit in the first
place.

GARY JOHNSON
Assistant Public Mvocate
Appellate Branch
Frankfort, KY 40601

MOTIONS COLLECTED,
CATEGORIZED, LISTED

The Departmentof Public Advocacy
has collectedmany motions filed in
criminal casesin Kentucky, and has
compiledan index ofthe categoriesof
the various motions,and a listing of
eachmotion. Eachmotion is a copy of
a defensemotion filed in an actualKen
tucky criminalcase.They wereupdated
inFebruary,1989.

COPIES AVAILABLE

A copy of the categoriesand listing of
motions is freeto any pub lic defender
or criminaldefenselawyer in Kentucky.
Copiesofanyofthe motions arefreeto
public defendersin Kentucky, whether
full-time, part-time, contract,or con
flict. Criminal defenseadvocatescan
obtaincopiesof anyofthe motionsfor
the cost of copying and postage.Each
DPA field office has anentire setof the
motions.

HOW TO OBTAIN COPIES

If you are interested in receiving an
index of the categories of motions,a
listing of the available motions, or
copiesofparticularmotions,contact:

TEZETA LYNES
DPA Librarian
1264 Louisville Road
Perimeter Park West
Frankfort, Kentucky 40601
502 564-8006 Extension 119

District Court practiceis not trivial
stuff, in spiteof our indifference. The
Legislaturehas decided that theworst
crimesyoucan commitaretheonesthat
follow earlierconvictions,and the law
is after these folks with a passion.
There’s a myriad of offenseswith
progressivelyharshersentencesupon
subsequentconvictions. Consider the
defendantin easternKentuckywhowas

I believe there are more Instances
of the abridgement of the freedom

of the people by gradual and
silent encro8chments of those In

power than by violent and sudden
usurpatlons.

* -James Madison, Speech at Vir
ginia ConventIon, June 16, 1788.
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6TH CIRCUIT HIGHLIGHTS

PLEA OFFERS
AND EFFECTIVE

ASSISTANCE OF COUNSEL

In Turnerv. Tennessee,- F.2d ...;
17 S.C.R. 20, 18 6th dr. 1988,the
Sixth Circuit Court of Appeals ruled
that a new trial would not adequately
remedyTurner’sconstitutional depriva
tion of his right to effectiveassistance
of counsel which prevented him from
considering the state’splea offer.

Turnerand his two co-defendantswere
charged with kidnapping a married
coupleandmurdering thehusband. One
co-defendantagreedto plead to a two
yearsentencefor a reducedcharge.The
secondco-defendantwastried and con
victed of aggravated assault and was
sentencedto 70 years in prison. Con
cerned about the traumathe surviving
victim would suffer by testifying at
anothertrial, the stateofferedTurnerthe
same2 yearplea arrangement that the
first co-defendant had accepted.
Turner’s counsel advised against the
offer and thecourt’sdeadlinefor settle
ment expired. Turner wastried before a
jury, convicted of felony murder and
two counts of aggravated kidnapping,
andsentencedto life imprisonment plus
two 40 yearterms.

The Stateagreedthat theright to effec
tive assistanceof counselextendsto the
decisionto rejectapleaofferanddid not
contendthat Turner’scounselwascom
petent. Instead, the State argued that
Turner failed to show there was a
reasonableprobability that theoutcome
would have been different but for
counsel’s unprofessional errors. The
Sixth Circuit disagreed. The Court
found that Turner established a

jp reasonable probability that, absent
k counsel’s incompetence,hewould have

acceptedthe State’s two yearplea offer.
TheCourt rejectedasunusualandunfair
the State’s contention that Turner

should be requiredto demonstratea
reasonableprobability that the trial
court would have acceptedthe plea ar
rangement.

The Courtrecognizedthat *a new trial
would not remedythe specificdepriva
tion suffered by Turner. The Court
staledthattheonly way toneutralizethe
constitutionaldeprivation suffered by
Turnerwouldseemtobetoprovidehim
with an opportunity to consider the
State’stwo yearpleaoffer with theef
fectiveassistanceofcounsel.However,
theCourtalsorecognizedthat requiring
specific performanceof the original
pleaoffer might unnecessarilyinfringe
on the competinginterestsof the State.
To strikethe properbalance,the Court
held that the Statecould withdraw the
two yearpleaoffer only upon a showing
that such a withdrawal was not the
product ofprosecutorialvindictiveness.

BIVENS CLAIM

The Sixth CircuitCourtofAppealsheld
that federal courts havejurisdictional
authority to entertaina Bivens action
brought by a federalprisoner,alleging
violations ofhisright to substantivedue
processin Cole v. Johnson, - F.2d

* 17 S.C.R.23,9;44 CrL. 21836th
Cir. 1988. The Supreme Court, in

* Biverts v. Six UnknownNamedAgents,
403U.S. 3881971, ruledthatavictim
of a 4th Amendment violation by
federal officers acting under color of
their authority may bring a federalsuit
for moneydamagesagainsttheofficers
even though no such remedy was
specifically provided either by Con
gress or the 4th Amendment. Bivens
actionshave alsobeenpermittedagainst
federalprison officials fora violation of *.

a prisoner’s 8th Amendment rights.
Consort v. Green,446 U.S. 141980.

Cole argued that his substantive due
processrights were violated when in

retaliation for his complaint aboutthe
food a federal prison official framed
him by instructing anotherinmate to
plantnarcoticson him andby then filing
false disciplinary charges. The Cowi
found thattherewasevidenceto support
Cole’s claim and that the alleged con
duct constitutedan egregiousabuseof
authority. Cole wassubject to the pos
sibility of disciplinarysanctionsand a
resultinglossof liberty asaresultofthe
allegedactions.The Court concludedby
noting that an inmateneednot show a
court the scars of torture in order to
make outa 1983claim.

GRIFFIN VIOLATION

InLentv.Wells,_F.2d.,17 S.C.R.
23, 17 6thdir. 1988, theSixth Circuit
found thatLent’s privilegeagainstself
incrimination was violated by the
state’sindirectreferenceto his failureto
testify. The Court concludedthat the
prosecutor’sclosingargumentremarks
were manifestlyintendedto call atten
tion to Lent’s failureto testify or at least
the remarks would have beenso con
struedby the jury.

The Court rejectedthe State’sconten
tion that the remarkswere intendedto
addressdefensecounsel’s unfiil filled
promisein openingstatementthat con
tradictoryevidencewould beforthcom
ing, so that the jury would be ableto
distinguish properly between mere
commentsand actual evidence. The
Courtalsorejectedthe State’sclaim that
theremarkswerenot offensivebecause
witnessesother than Lent could have
providedcontradictoryevidence. The
Courtnotedthat only the complainant
andLentwerepresentwhen thealleged
rapeoccurredsoonly Lent couldhave
rebuttedthe prosecutor’sevidence.

The Court found that the prosecutor’s
five remarkswere extensive,not iso-
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lated, and that theevidenceof guilt was
not otherwiseoverwhelming.No cura
tive instructions weregiven at the timc
of the defense’sobjections.While the
trial judge instructedthejury at theend
of the trial that a defendantneednot
testifyorproduceany evidence,andthat
Lent’s silencewasnot to influencetheir
decision,thejudge failed tomentionthe
prosecutor’simpropercomments.The
Court furtherfound that the Statehad
not demonstratedthat the error in this
casewasharmlessbeyond a reasonable
doubt.

DONNA L BOYCE
Assistant Public Advocate
Major Litigation Section
Frankfort, Kentucky 40601

Prosecutormisconduct ...Is ram
pant. Even if one looks only at the
reported cases, the quantity and
variety of alleged misconduct Is

staggering. And the reported
cases constitute only a very small
percentage of the actual Instan
ces of misconduct., since many
defense lawyers are apt to shut
their eyes to the misconduct of

their brothers and sisters at bar.

- Alan M Dershowltz
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PLAIN VIEW
SEARCH AND SEIZURE LAW

The Kentucky SupremeCourt is ap
parentlystill waiting to decidewhether
toadopt the goodfaith exception to the
exclusionary rule established in the
federalsystemin UnitedStatesv.Leon,
468 U.S. 897 1984. For a numberof
years,thatcasewasvirtually ignoredby
our appellatecourts. Recently,several
panels of the Court of Appeals have
reacheddifferent results on the ques
tion, from outright adoptionof the ex
ception,to declining to consider its ex
istence. One can expect 1989, five
yearsafterLeon, to find ananswerto the
questionof whether Section 10 of the
Kentucky Constitution can be violated
solong asit is doneby thepoliceacting
in good faith relianceupon a warrant
issuedby a neutralmagistrate.

Prior to making that decision,the Court
could do worse than to spend its time
readingAbrahamGoldstein’s recentar
ticle entitled, "The Search Warrant, the
Magistrate, andJudicial Review" at 62
NY Law Review6 December1987.
There ProfessorGoldsteinreviews the
resultsof a recent studyon the warrant
processby the National Center for State
Courts. That study concluded that
magistratesarenot doingthekind ofjob
that is called for by Leon. One must
realizethat only if themagistratedoesa
competentjob ofscrutinizingaffidavits
and issuing warrants can our privacy
rightsbeprotectedin the context ofthe
good faith exception. Unfortunately,
"t]oo manywarrant applications were
filled with "boilerplate" language and
were not fitted in detail to thesituation
at hand. The ‘oath or affirmation’ re
quirement rarely played a significant
role becauseof the large amount of
hearsay or double hearsay in the af
fidavits. Proceedings before the
magistrategenerally lasted only two or
three minutes and themagistrate rarely
asked any questions to penetratethe
boilerplatedlanguageor the hearsayin

the warrant. Witnessesother thanthe
policeapplicantwerenevercalled.And
the police often engagedin magistrate
shopping’ for judgeswho would give
only minimal scrutiny to the applica
tion." Id.at 1182-1183.

The present nature of the warrant
processshouldcausetheCourt to reject
the good faith exceptionin Kentucky.
"[TIhe proceeding,aswenow knowit,
issospeedyandsoaccommodatingthat
it is difficult to seewhy police arecon
strainedby it or whyjudgesshoulddefer
to it." Id. at 1215. It is questionable
whether any Kentucky practitioner
would disagree.

If the Courtdecidestobegin theexperi
ment with the good faith exception,
ProfessorGoldstein wisely calls for
changesin thewarrantprocess.First,he
callsfor anexpansionof theroleofthe
magistrateswho issuesearchandarrest
warrants. Magistratesunder his view
are tobecareful in makingtheprobable
causedetermination,and aggressivein
gathering and examining the facts.
"[T]he role they must play under the
fourth amendmentrequires that they
probethequestionsoffact and issuesof
law that are necessaryto a finding of
probablecause. If either the written
affidavit or theoral examinationofthe
affiant leavesthe issue of probable
causein doubt, thelogic of that role may
sometimerequirethem tocallwitnesses
-- those mentionedin theaffidavit, and
others, including confidential inform
ants. It may also requireon occasion
that they summon experts or that the
police produce theirfiles." Id. at 1194

Wherethe magistrateplayssuchan ag
gressiverole in the probable cause
determination, deferencebythereview
ing court is warranted,according to
ProfessorGoldstein. Where, however,
the magistrate is not a lawyer, or does

Under both kinds of magistrates,"it
would be essentialto require that the
proceedingsbefore the magistratebe
recordedor transcribed.. It could, and
should,be madea preconditionof in
voking the good faith exception." Id.
1208-1209.Since 1972, FRCP 41c
hasrequiredthe recording f testimony
at the hearing to obtain a warrant. No
such requirement presently exists in
Kentucky. Defensecounselis left, then,
toprobeunrecorded memoriesofpolice
officersat the suppressionhearing who
often genuinely do not remember what
occurred at the hearing andwho frankly
have a distinct incentivenot to remem
ber.

Weneedanewruleofcriminalpmce
dure requiring all ax panewarrant
proceedingsto be on the record. And
certainlyunlesssuch a requirementis
established,a good faith exception
should not be seriously considered.If
deferenceis to be given to magistrates,
that deferencemustbe reviewable.

One interesting facet of all this is
whether the good faith exception,as
proposedby ProfessorGoldstein,would
actuallyconstrict or expandourprivacy
rights. It all depends,ofcourse,on the
quality of the players. "If the police
understandthat the courts will defer
more readily to warrantsthat emerge
from a credible process, they will
presumablypresentfuller affidavits to
the magistrateand will probably seek
informedreviewfrom prosecutors.The
expantehearingwill then provetobea
credible ‘judicial’ screen and there
should be little occasionto usethe ex
clusionary rule. Leon will have
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little to examinethefacts,the "reasons
for deferencedo not exist," and the
reviewingcourtthenbecomesthe"prin
cipal supervisorof thewarrantprocess."
Id.at 1208.



provideda model for expandeduseof
the ax panic proceeding,not only for
searchwarrantsbut forotherpre-charge
investigativemeasuresaswell. But if
reviewingcourtstaketheexistenceofa
warrant aloneas decisive, the police
will surely adaptto thenew factsand

* considerthemselvesliberatedfrom the
obligation to take the warrant require-

* ment seriously. The SupremeCourt’s
assumptionthat magistrates,and the
judges who supervise them, can be
reliedon toplayamajorrolein compell
ing compliancewith constitutional ic
quirementswill havebeen proved
wrongandLeon will bean experiment
thatfailed."Id at1217.

This is all complicatedstuff. It is far
more complex thanacceptingthe good
faith exceptionand thereuponputting
on judicial blindersto all Fourth
Amendment/Section10violations.The
choicethe Court makeshopefully will
be one which takes into account this
complexity andfurtherfully preserves
ourpreciousprivacyrights.

ShortView
Stateof Washingtonv. Leach,Wash.
761 P.2d. 83 Wash. Ct. App., 1988.
The policereceivedaconsentto search
of a business office from the
defendant’s girlfriend, who worked
someat the office. The defendant was
presentduring the wariantlesssearch.
TheCourtheldthesearchtobejnvalid
due to thepolice officer’s avoidanceof
the defendant and obtaining consent
from one with lesserprivacy rights in
thepremises.

UnitedStatesv. Luk, 859F.2d.6679th
Cit. 1988. A hotel maid erroneously
believedthe defendanthadcheckedout
ofhis room,and beganto cleanit. She
discovereda suitcase,opened it, and
foundcocaine. A policeofficer visited
the room,after which the defendant ar
rived and wasarrested.The trial court’s
overruling of the motion to suppress
wasitself ovemiledby the 9th Circuit,
holding that the searchwaswarrantless,
the defendanthada reasonableexpecta
tion ofprivacyin theroom,andthatthe
police should have known they could
not rely upon privateaction to avoid the
warrantrequirement. UnitedStatesv.
Jacobsen,466 U.S. 1091984wasdis
tinguishedbasedupon thefact that there
the defendant’spropertywasoutsideof

his privacyinterest,andthatin thiscase
a hotel room, theequivalentofa home,
wasenteredwithout a warrant.

Peopleof New York v. Harris, NY
Ct.App.44CrL2124loao/88.The
New York Court of Appeals found a
confessiongiven after the defendant
wasarrested in hishomewithout a war
rant to havebeenillegally admittedin
his triaL The Court rejectedthe argu
ment that an arrest in violation of
Payton v. New York, 444 U.S. 573
1980 is different in its illegal nature
from an arrestwithout probablecause,
therebyrequiringa similardisposition.

Statev.ShambUn,UtahCt App.44Cr.
L. 2139 10f241B8. The Utah Stale
Police have a written order requiring
vehiclesimpoundedtobeinventoriedin
writing. Thosepoliciesdid not address
whatto do aboutclosedprocedures.

In this case,that omissionprovedtobe
fatal to an inventory conductedby a
Utah State trooper of a moving van
seizedfollowing a DUT arrestBecause
therewerenosuchpolicies,thàwarrant-
less searchof a shaving kit, and the
marijuanafoundtherein,hadto besup

Commonwealthv.ReesePa.549A.2d.
909 Pa. Sup. Ct.. 1988. A warrant
authorizedthe searchof an apartment
and a personthere for cocaineand
paraphenalia.Whileexecutingthe war
rant, the police searched a jacket
belongingto Reese,an associateofthe
personnamedin the warrantwho did
not live at theapartment.Relying upon
the car searchcase,United Statesv.
Ross,456 U.S.7981982,thePennsyl
vania SupremeCourtheld the searchto
be valid, saying "the police werejus
tilled in searchingthedefendant’sjack
etpursuantto the lawful searchwarrant
since that propertywas part of the
generalcontentof the room and wasa
plausiblerepositoryfor theobjectofthe
search."

Coffman r. Stale,Ark. 759 S.W. 2d.
573 Ark. Ct. App.,1988. The utility of
theroadblockasalaw enforcementtool
is demonstratedin this case,wherethe
Courtupholdsthestoppingofa motorist
who turnedhis caRaroundat the sight
ofa roadblock. The motorist’s action
constituteda reasonablesuspicional
lowing for an investigative detention,

after which probablecauseto arrest
developed.

Bidev.State,Md. 550A.2d. 79 Md.Ct.
App.1988. The police obtainedarrest
warrantsfor Buie andAllen forarmed
robbery. After placing Buie’s home
undersurveillance,they receivedinfor
mation that Buie was at home.While
executingthesearchwarrant,Bide was
found and arrestedemergingfrom the
basement.Thepolicethensearchedthe
basementbriefly, finding arunning suit
that linked Buie to the armed robbery.
The MarylandCourtofAppealsheldthe
trial judge erroneouslyoverruled the
motion to suppressthe jumpsuit. The
Court noted that when executing a
searchwarrant, the police may only
searchthe area within the immediate
controlofthearrestee,citing Chime!v.
California, 395 U.S. 752 1969. No
exigencieswere apparent which al
lowed for the kind of warrantless,
protectivesweepofBuie’s housewhich
occurredhere.

People v. Lelchty,Calif. Ct. App. 44
Cr1.. 2191 11/1/88. A packagewas
suspectedby a privatefreightcarrierto
containmethamphetamineor PC?. He
took thepackageto thepolicewho field

* testedit; those testswereinconclusive.
The nextday the contentsof thebottles
found in the packagewere testedin a
laboratory revealing metham
phetamine. A warrant for the
defendant’sroomwasissued,revealing
additional contraband. The trial court
refused to suppress. The California
Court of Appealsused United Statesv.
Jacobsen,466 U.S. 109 1984to hold
thesearchbytheairfreightcanjertobe
private and thus not involving the
Fourth amendment;further, the initial
field test under Jacobsenviolated no
reasonableprivacy expectation.How
ever, the Court held that under United
Statesv. Mulden, 808 F.2d 1346 9th
Cit. 1987 holding the bottles,submit
ting them toa lab, and testingtheircon
tents violated the defendant’s Fourth
Amendment privacyrights.

ERNIE LEWIS
Assistant Public Advocate
Director DPA Madison/Jackson
CountyOffice
Richmond, Kentucky 40475
606623-8413

22- the ADVOCATEFebwary1989



TRIAL TIPS
The PraëticeofRecusalsin Kentucky

RecusalAffidavits Filed
Pursuant to
KRS 26A.020

A. GENERAL
CONSIDERATIONS

1. KRS 26A.020

KRS 26A.020reads:

I
1 Wken,framanycouee,a judgeofany
circuit or district cowt/ails to attend,or being
in attendanceconnotproperlypresidein an
actionpendingin thecows. or ifa cancy
OCcurs existsin theofficeof circuit or
district judge,thecircuit derkshallat once
certjfy thefacts to thechieffueticewhoshall
immediatelydesignatea rqidar or retired
Jiatic. or judgeofthe CourtofJusticeas
specialjudge. If eitherpartyfiles with the
circuit clerkhisaffidavit that thejudgewill
notafford him afair and L’yrtartial Dial, or
will not inarsia1ly decideanapplicationfora
changeof venue,the circuit clerkshall as once
certify the/actsto thechiefjustice who shall
Immediatelyreviewthe/actsanddetermine
whetherto designatea regularor retired
justice or judgeof theCourt ofJusticeas
specialjudge. Anyspecialjudgeso selected
shall haveall the powersand responsibilities
of a regularjudgeof the cows.
2 A retiredjusticeorjidge servingas a
specialjudge shall becc.r4pensatedas
providedbyKRS21A.1JO.

KRS 26A.020is a legislativeenactment
which directs the Commonwealth’s
chief judicial officer to determine
whetheranotherjudicial officer should
bedisqualifiedfrom presidingat a trial.
The question ofwhether this statuteis

* unconstitutionalasbeingin violation of
theseparationofpowerssectionsofour

Constitution hasnever beenjudicially
determined. However, I, and former
ChiefJusticessincethe statute’senact
mentin 1976,have tried to complywith
thestatuteasa matterofcomity.

KRS 26A.020allowsapartyto file with
.the circuit clerk an affidavit that the
presidingjudgewill not afford thatparty
a fair and impartial trial, or will not
impartially decidean applicationfor a
changeofvenue.

The statuterequiresthat once the af
fidavit is filed with thecircuit clerk,the
clerkis requiredto certify thefactsand
sendtheaffidavit to theChiefJustice.

Uponreceiptof theaffidavit, theChief
Justice must immediately review the
factsswornto in theaffidavit,anddeter
minewhetherthefactsassetforth in the
affidavit aresufficient, or are insuffi
cient,to requiretherecusalofthe sitting
judge and the assignmentof a special
judge.

2. KRS 26A.O15

It is importantto note that a separate
statute, KRS 26A.015, sets forth the
groundsfor the disqualificationof a

* judge. The groundsstatedin this statute
aresubstantiallythe sameasthoseset
forth in ourRule,SCR4.3003C. It
is appropriate,when filing a motion
with a judge which asks that judge to
recuse himself or herself, to state
grounds relied upon for seeking dis
qualificationassetout in KRS 26A.015.
If you believe,in goodfaith,thatajudge
should recusehimselforherselfbecause
of cue or more of the grounds listed
underKRS 26A.015,andyou file a mo
tion with thejudge for thejudgeto dis
qualify baseduponthosegrounds,and
the judge overrules your motion, then
you may also have your client, as a

party, file an affidavit with the circuit
clerk,whowill sendit to theChiefJus
tice pursuantto 26A.020.

Filing an affidavit underKRS 26A.020
is not anappealto the Chief Justiceofa
trial judge’s adverseruling on a motion
to disqualify. It is a separateand dis
tinct avenueavailable to a party who
doesnot think he or shewill get a fair
andimpartial trial.

Under the predecessorstatuteto KRS
26A.020,which wasKRS 23.230,the
trial judge who was the subject of the
motion to disqualify was the one who
had to judge the sufficiency of the
party’s affidavit,and his decision asto
the affidavit’s sufficiency wasreview-
ableon anappealof thewholecase.But
if an affidavit is filed pursuantto KRS
26A.020, the ChiefJusticeruleion its
sufficiency,andthere is no appealfrom,
or reconsideration of, the Chief
Justice’s ruling on the affidavit
providedfor in thestatute.

.3. DIFFERENCE IN STATUTES

Pleasekeepin mind that it is one thing
whenan attorney,moving underKRS
26A.015,files a motion with a judge

ChiefJusticeStephens
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asking that judgeto recusehimself or
herselffrom a case. In sucha case,the
judgewill ruleon themotion ofrecusal,
or disqualification.

But it is a completely separatematter, in
myview,whenapartyfilesanaffldavit
with the circuit clerk under SCR
26A.020swearingto factswhich sup
port the contention that the party will
not receivea fair and impartial trial.

Under.015,thejudgerules ona motion,
usually signedby an attorney,to dis
qualify himself orherselfwhile under
.020, the Chief Justice determinesthe
sufficiency of an affidavit, signedby a

* party,tosupporttherecusalofajudge.
Whenyou seekto disqualify,or recuse,
a judge from proceedingfurther in a
matter,youcan either file a motion with
thejudge under .015, or yourclientcan
file an affidavit with the Chief Justice
via the circuit clerk under.020, or you
can do both. One doesnot have any
directconnectionwith theother,except
that theyboth involve a requestto have
anotherjudgepresideoverthematter..

A motion, filedunderKRS26A.015and
ruled upon by the trial judgeyou are
seekingto recuse,becomesa ruling in
the casewhich, if designatedandraised,
canbecomean issueon appeal lateron.

Thequestionofwhether a ruling by the
Chief Justiceon a KRS 26A.020 af
fidavit, which is adverseto apartywho
later appeals,canbe raisedasanerror
on appealby the appellant-orwhether
the appelleecan usesuch an adverse
ruling to claim successon a dis
qualificationissue that is raisedby the

appellanton appeal-thesequestions
have, to my knowledge,never been
judicially determined. In order not to
have to recusemyselfsomedaywhen
thesequestionsmayarise,I will express
noopinion on this master!

B. PROCEDUREIN
RULING ONKRS

26A.020AFFIDAVITS

1. REQUIREMENTSFOR A
RULING

In orderfor theChiefJusticeto rule on
the sufficiency ofan affidavit ified pur
suantto KRS26A.020,thestatutemust
be strictly complied with, and the fol
lowing requirementsmustbemet

a. there must be an affidavit with
specific facts,
b. signedby a party and not signedjust
by theparty’sattorney,
c. which is filed with the circuit clerk.
d. timely with thediscoveryofthefacts,
e. the clerk must certify it, and
f. sendit directly to the ChiefJustice.

The failure of the party to sign the af
fidavit is fatal.

Oncean affidavit, properlysignedand
certified,is receivedin myoffice,! read
it, anddecidewhether the factssetforth
in the affidavit are sufficient to recuse
thejudgeandto assigna specialjudge.

Onething to rememberaboutthestatute
is that it providesa meansfor seeking
therecusalofatrial judge,not anappel
late judge. I have neverruled on an

affidavit seekingto recuseanappellate
judge, simply becausethe wording of
thestatutemakesit clearthat it applies
only to a "judge who will not afford a
party]a fairandimpartialtrial"

It is also important to rememberthat,
underKRS 26A.020, the filing of an
affidavit only is required;thefiling ofa
motion with theaffidavit is not neces
saiy, but neitheris it prohibited. An
extensiverecord,however,should not
besentalongwith theaffidavit.

In reachinga decision asto an
affidavit’s sufficiency, I rely upon two
sources: 1 the groundsset forth for
mandatorydisqualificationunderKRS
26A.015,and 2 prior caselawdealing
with the subjectof disqualification of
judges.Ofcourse,it isoftennecessary,
even after researchingthe statuteand
prior caselaw, to exercisediscretionin
order to determinewhether the facts
statedin the affidavit are sufficient to
recuseajudge.

2. SERVICE

The statuteitself doesnot requirethat a
copy of the affidavit be served either
upon other partiesto the action or upon
thejudgewhois subjectoftheaffidavit,
nor does it require that noticeof the
affidavit’s filing even be given to the
judge. However,!readourRule, CR5,
broadly enough to requireserviceof
copiesof the affidavit upon all other
partiesto theaction,andupon thejudge.

Whetheror not the affidavit hasbeen
servedupon thejudgeby theparty filing
it, afterI readthe affidavit, I will often
direct someoneon my staff to call the
judge for the purposeof informing the
judge thatanaffidavit seekinghis orher
recusalhasbeenfiled, and to ask the
judgenot to proceedwith thecaseuntil
a ruling hasbeenmadeon thesufficien
cy ofthe affidavit.

Therehave been instancesin which the
judge,after seeinga copy of a recusal
affidavit which has beensent to me,
wishes to formally respondto the af
fidavit. If a judge insists upon making
sucha formalresponse,I donot prohibit
him from doing so, but I do not en
courageajudgetomakearesponse.I
am awarethatthecasesdecidedprior to
the enactmentof thepresentstatutesay
thatarecusalaffidavit muststandor fall

KRS 26A.020
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upon its own facts, and that nothing
outsidetheaffidavit canbeconsidered
in ruling on its sufficiency. Suffice it to
saythat in thosecases,the trial judge
himself was ruling on its sufficiency,
and not the Chief Justice. Hopefully,
nowthatthereiS animpartialthirdparty
looking at the affidavit, I find that a
formal responsefrom a judge who
wishesto makeone is appropriate.

Responsesto theaffidavitfiled by other
partiesto the case,however,are not
accepted,andif theyaretendered,they
arenot considered.

3. AUTHORITY FOR
PROCEDURE

The only publishedproceduresthat I
follow in ruling on recusalaffidavits
filed pursuant to KRS 26A.020 are
found in thestatuteitself. Otherproce
duresnot spelledout in the statutethat
arefollowed, such as calling thejudge
oncean affidavit is receivedto Inform
him or her of its havingbeenfiled, or
using the grounds set forth in KRS
26A.015asa yardstick to determinean
affidavit’s sufficiency, have been
developedby theChiefJusticesincethe
enactmentof the statutein 1976. The
proceduresfollowedhavebeenfoundto
work bestfor thepromptandjustresolu
tion ofanaffidavit’s sufficiency,butthe
proceduresarenot published--theyare
not evenwritten down--andexist only
to expedite the processof promptly
ruling on the sufficiency of the af
fidavits fairly.

Occasionally,arecusalaffidavitwill be
filed with me, and before I have a
chancetonile onitssufficiency,thetrial
judge will disqualify himself or herself
from the case. In such instances,which
donot occurvery often, a ruling on the
affidavit ispassedasmoot,andanorder
is enteredsoruling.

C. NUMBER OF
AFFiDAVITS FILED

WITHIN LAST 5 YEARS

1.TOTAL

From 1983through 1987, otw research
showsthatatotal of 183 affidavitswere
ruled on by the ChiefJustice,pursuant
to KRS 26A.020,and therehave been
l0affidavitsruledonsofarin1988,for

atotaltodateofl93affidavitsoverthe
past5 1/2years.

2.BYYEAR

a.41affidavits wereruledon in 1983;
b.46in1984;
c.45in1985;
d.30in1986
e.21in 1987;and
f. 10 sofarm 1988.

Recusalaffidavitswerefoundto besuf
ficient to assigna specialjudge in the
following illustrativecases. It is by no
meansan exhaustivelist, and is in
tendedonly to provide you with some
examples. Remember that specific
facts must be allegedin order for a
recusalaffidavit to have a chanceof
beingfoundsufficientto recuseajudge:

1. CIVIL CASFS

a. PersonalBias. A trial judgein a
Termination of ParentalRights case
wasrecusedwhentheaffidavit filedby
the Cabinetfor Human Resourcesset
forth factswhich showedthat the trial
judge, who was delaying trial on ter.

minating the parentalrights of the
motheruntil a future grand jury con
sideredchargesof child sexualabuse
againstthe father,madespecific state
ments which showeda personalbias
towardtheCabinetandthebestInterests
of thechild.

b. ExpressinganOpinionConcerning
theMerits of the Proceedings.A trial
judgein a negligencecasewasrecused
when the affidavit filed by the defen
dantssetforth factswhich showedthat
the counsel for the plaintiffs in the
negligencecasehad filed on behalfof
the trial judge abriefinaniandamus
action which aroseduringthependency
of the negligencecase. This affidavit
was filed and ruled upon before our
Rule, CR 76.36, was amended to
specificallyallow thereal partyin inter
estto participatedirectly in anoriginal
action filed in an appellate court.
Therefore, anaffidavit basedonly upon
this groundtodaywould be insufficient
to recusethejudge.

c. Prejudice. A trial judge in a divorce
and custody matter was recusedwhen
the affidavit filed by the husbandset
forth concrete facts which showedthat
the judge had made specific ex pane
statementsto the wife tellingher not to
worry, that he would see to it that she
would getthepropertyand thechildren.

2. CRIMINAL CASES

a. Expressing an Opinion. A trial
judge in a casein which the defendant
was chargedwith the distribution of
obscene’matter was recused when the
affidavit filed by thedefendantsetforth
factswhich showed that thejudge had
made public comments to the press
abouthis viewson obscenityduring the
pendencyof the action. Becausethis
may have beena possibleviolation of
the Code of Judicial Conduct, it was
thought that the judge should be
recused.

b. Expressingan Opinion. A trial
judge, whopresidedataninitial murder
trial in which the defendantwas con
victedofmurderandsentencedto death,
wasrecusedfrompresidingat theretrial
of the defendantwhen theaffidavit set
forth factswhich showedthat thejudge
had filed a trial judge’s report, man
datedby KRS 532.075, in which he
necessarilyexpressedhis views con-

3. BY CATEGORY

Yr. Qvil Oimin1
1983 24 17
1984 24 22
1985 28 17
1986 12 18
1987 14 7
1988 6’ 1

4. BREAKDOWN OF RULINGS

a Civil
Yr. Suf. Inst Moot
1983 3 21 0
1984 7 17 0
1985 4 24 0
1986 1 11 0
1987 1 13 0

b Criminal
Yr St Inst Moot
1983 2 14 1
1984 3 17 2
1985 0 16 1
1986 0 18 0

19870 7 0

D. REASONSRECUSAL
AFFIDAVITS WERE

FOUND TOBE
SUFFiCIENT

February1989i?heADVOCATE-25



cerningtheweight of the evidence,the
merits of the proceedings,and the ap
propriatenessof the deathsentencein
the first trial. Alter consideringwhat
the judgehad written in thetrial judge’s
report, it wasfelt that, in this particular
death penalty case,a different trial
judgeshouldpresideat theretrial. -

c. Questioned Impartiality. A trial
judgein a casein which the defendant
was chargedwith being a persistent
felony offender was recusedwhen the
defendant’s affidavit showedthat the
judge, in a prior "life" as a public
defender,hadrepresentedthedefendant
on the very chargesand convictions
beingusedto enhancethe defendant’s
status to PFO. The affidavit also
showedthat the defendant had filed a
civil suit againstthe judge during the
trial the judge wasa public defender.
Thesefactsweresufficienttorecusethe
judgein thiscase.

E. REASONS26A.020
AFFIDAVITS HAVE

BEEN FOUND
INSUFFiCiENT

As you can tell from the statisticson
recusalaffidavits,many more arefound
to be of affidavits which have been
found to be insufficient. Again, these
are only examples,for illustrative pur
posesonly.

1. CIVIL CASES

a. Belier of Afliant. A defendant’saf
fidavit in a breachofcontractcase,in
which the affiant was "led to believe"
that the trial judge would not afford a
fair hearingon the retrial which had
beenreversedon appeal,was found to
beinsufficient to recusethe judge. The
phrase"led tobelieve"didnot statefacts
upon which a sufficiency ruling could
be grounded. This caseillustrates a
common failing of recusalaffidavits,
and that is, that merely stating that one
believesonecannot geta fair trial is not
nearlyenough; there must be specific,
definitefactsdetailedin theaffidavitfor
sufficiency to be considered.

b. Judge’sFormer Law Firm Repro.
seatingParty. A plaintiff’s affidavit,
in a classaction in which negligence

wasallegedto havecontributedto the
floodingofa statecapital, wasfoundto
beinsufficienttorecusethejudgewhen
it setforth factswhich showedthat the
trial judgehad previouslybeenamem
berofalawflrmwhichha&asacient,
theclassaction’sdefendantutility com
pany.Theaffidavitwasinsufficientbe
causetheJaw firm wasnotrepresenting
this defendantutility companyin this
particularcontroversyinvolving the
flood.

c. Demeanorand Tone of Voice. A
plaintiffs affidavit, in a caseinvolving
a disputeover real estate,wasfound to
be insufficient to recusethejudgewhen
theaffidavit allegedthat thetrial judge’s
"unwelcome demeanor, tone of voice,
and unfriendly expression" madethe
litigant feel unwelcome in the
courtroom.In the usual case, an un
friendly look or stern toneofvoicewill
not sustainanaffidavittorecuseajudge.

2. CRIMINAL CASES

a. Political Amliation. A defendant’s
affidavit wasfound to be insufficient to
recuse the trial judge when the facts
showedthat thetrial judgeandthefather
of defensecounselwere currently in
volved in a hotly contestedelection for
judge. Generally, political affiliation,
or being in an election contest,is not a
sufficient enoughground, in and ofit
self, upon which to adjudge a recusal
affidavit sufficient to warrantassigning
aspeclaljudge.Bytheway,itisalso
insufficientto recusea judge if the af

fidavit stalesthat thejudgeisahunting
or fishing buddy, or is in the Garden
Club,with the lawyerfor theotherside!

b. PossibleTrial Error. A defendant’s
affidavit wasfound tobe insufficientto
recusethe trial judge when the facts
showedthat the trial judge raisedhis
bond without first holding a hearing.
Even though this mayor maynothave
beenan error on the part of the trial
judge, it is not a sufficient groundto
recuse a judge under KRS 26A.020.
Generally,trial error will not be suffi-.
cient to recusea judge.

c.TimelinessofAffidavit. A defendant
* charged with murder, kidnapping,rob
bery, burglary, andtheft filed a recusal
affidavit 5 days before trial was
scheduledto begin. The affidavit al
leged, first, that the trial judge, as a
former prosecutor, prosecuted the
defendant for an unrelated crime some
4 yearspreviously,andsecond,that the
judge’s secretary was the sister-in-law
of the victim of the crimes. This is a
closecase. The affidavit wasfound to
be insufficient becausethe defendant
knewboth of thesefactsat his arraign
mentbefore thesametrial judge, which
occurredseveralmonths prior to the
affidavit being filed. The defendant
shouldhave filed hisaffidavitassoonas
he knewof the facts supportinghis af
fidavit, and becausehe did not, he
waivedhis right to raisethosegrounds
in a KRS 26A.020affidavit. See,Sails
bwy v. Commonwealth,Ky.App., 556
S.W.2d9221977.

[M CIv-SuIf CrIm.Suff Civ.insuff 0 Cflm-insuff D Moot
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It is importantto file a recusalaffidavit
assoonasyoudiscoverthefactsusedto
groundtheaffidavit. IL is alsoimportant
toszateinanaffidavitthatisbeingffled
nearto the time of trial becauseyou
havejust learnedof the facts that the
factsusedto groundthe affidavit have
just beendiscovered.You havea duty
to file a recusalaffidavit under KRS
26A.020timely.

F. CRITERIA USED TO
DETERMINE AN

AFFIDAVIT’S
SUFFICIENCY

1.KRS26A.O15

Even though ICRS 26A.015 sets out
whena judge shoulddisqualifyhimself
orherself,andis separateandapartfrom
the requirementsof a recusalaffidavit
filed pursuantto KRS 26A.020,I fmd
that it servesasanidealguidein deter
mining the sufficiency of recusalaf
fidavits. If facts in a recusalaffidavit
specificallyshow any of thefollowing,
theaffidavit will generallybesufficient
to recusethe trial judge:

a.personalbiasorprejudiceconcerning
aparty

* b.personal knowledge of disputed
evidentiary facts concerning the
proceedings;
c.expressinganopinion concerningthe
meritsof theproceedings;
d.serving as a lawyer in the mane: in
controversy;
e.renderinga legal opinion asa lawyer
in thematterin controversy’,
f.practicing law with a lawyer who
servedasa lawyer in thernanerincon
troversy;
g.servingasamaterialwitnessconcern
ing the matterin controversy’,
h.practicing law with a lawyer, or the
judge’s commissioner,either of whom
servedasa material witnessconcerning
the matter in controversy;
i.where thejudge, or the judge’sspouse
or minor child, has a pecuniaryor
proprietary interestin thesubject matter
in controversy;
j.wherethejudge, or judge’s spouseor
minor child, has a pecuniary or
proprietary interest in a party to the
proceeding;
k.where the judge, the judge’s spouse,
or a relative within the third degree

relationshipfirst cousinsto eitherof
them, or therelative’s spouse:lis a
party, or anofficer, director,or trustee
ofaparty;or C2isactingasa lawyer in
theproceedingandthe disqualification
is not waived by stipulationofcounsel
in theproceeding;or3isknownby the
judgeto have aninterestthatcouldbe
substantiallyaffectedby theoutcomeof
the proceeding;or 4is to the
knowledgeof thejudgelikely to be a
materialwitnessin theproceedings;and
flny,
l.wherethejudgehasknowledgeofany
other circumstancesin which hisimpar
tiality mightreasonablebequestioned.

Any of thesefacts thatcanbe shownin
the affidavit to exist will be sufficient
grounds for recusalof thetrial judge. I
cannotoveremphasize,however,how
important it is to, first, be specific in
setting forth the facts,andbe timely in
having your party file the affidavit.
Remember,thejudgemustbe shownto
be partial to a party, and not to the
party’s attorney.

2. PRIOR CASE LAW.

Becausetherehave beenno casesthat I
have beenable to find which dealwith
rulingsunderKRS 26A.020asenacted
in 1976,itisnecessarytousethecases
decidedunderthe prior statute.

The annotations which follow the
statute area guidetowhatwill, andwhat

will not, be sufficient to recusea trial
judge. ThoughI do not feelboundby
all of thesecases-becausemostofthem
were decidedon the basisof the trial
judge himself or herselfruling on an
affidavit’s sufficiency, and not.the
Chief Justiceruling on an affidavit’s
sufficiency-Ido usethecasesto deter
mine generalrulesof thumb. And you
should,too.

G. Conclusion

Not all of the issuesconnectedwith
recusalaffidavits filed under26A.020
have even beenraised,muchlessad
dressed.It is a specialstatutoryproce
dureto preventinjusticefromoccurring
becauseof a biasedtrial judge,orbe
causeof one who could profit by his
owndecision.However,a party’smere
belief in bias is not enough;the belief
must be supportedwith facts which
showthebias.

CHIEF JUSTICE ROBERT F.
STEPHENS
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FayetteCountyA::orney,FayeueCoun
yJv4geExecutive. He was the Ken
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* * CRIMINAL APPELLATE PRACTICE BEFORE THE
6TH CIRCUIT. I

In preparation of this Article, the
authorshavecontactedall oftheoffices
of the Court and all of usactiveand
seniorfudgesfor Informationaboutthe
Court andcommonproblemsthat arise
during criminalappeals.Thegenerous
responsesof the judges and the

* employeesare thebasisfor this Article.

I. STRUCTURE OF
THECOURT

A. Office of theClerk

Oneof the most importantunits ofthe
Court is the Office of the Clerk, now
headedby Leonard Green.The Clerk’s
Office now processesnearly 4,000
newly-filedcaseseachyear. It employs
49 employees,divided into two sec
tions, an AdminisuativeSection and a
Case-ProcessingSection.

Onceyouhave filed your NoticeofAp
peal in district courtand your casehas
been docketedin the Sixth Circuit
Clerk’s Office, you will receive from
the Clerk a packet of very important
documents.Includedin thispacketwill
be a very well-preparedSixth Circuit
Practice Guide. Beforeyou do any
thing else,you should read this docu
ment at leastonce and maybe more.
Thiswill give you thegreatesteducation
that you couldpossiblyreceiveon ap
pellate practicein the Sixth Circuit.
This is anabsolutemust.

If a Kentuckydefenseattorneyhasoc
casiontocontacttheOffice of the Clerk,
it will mostlikely be the Case-Process
ing Sectionthat he or shewill contact
The Case-ProcessingSection is or
ganizedinto three,separatedI*teams.N
Eachlearnhandlesappealsfrom a par
ticular stateor stateswithin theCircuit
Eachteamalsohasits ownsupervisor.

At present,TeamThreehandlesappeals
from Tennesseeand Kentucky
Yvonne Hendersonis theSupervisorof
Team Three. Yvonne has been ex
tremely friendly and very helpful in her
responsesto inquiriesby the authorsof
this Article. Her commentsand in
sightson Sixth Circuit practiceby Ken
tucky attorneysare summarizedbelow.

On the whole, Kentucky’scriminal and
civil attorneys should be very pleased
with theimpression theyhaveleft at the
Clerk’s Office. Kentucky attorneysap
pear to create few problems for the
clerks. To paraphraseMs. Henderson,
Kentucky attorneys are genuinely
friendly and seemto earnestlyattempt
to comply with the Rules, federaland
local. The problem, however, is that
Kentucky attorneys, like their brethren
in Michigan.Ohio and Tennessee,do
not sufficiently read the caselettersand
informationalmaterialsentto them by
the Office of the Clerk. Nor do they
sufficiently consult the Sixth Circuit
Practice Guide in preparingtheir ap
peals. This leads to problems,par
ticularly with the index to thejoint ap
pendix,which Yvonne observesis fre
quently over-complicatedby attorneys.
It appearsthat the solution in this in
stanceis to carefully read the case
materialssentfrom the Office of the
ClerkandconsulttheGUidebeforeac
ting.

Anotherproblem is motions for exten
sionof time in which to file briefs on
appeal.Thesemotionshaveapparently.
becomea growing problem for the
Court. Indeed,somanyhave beenified
that the Administrative Section of the
Clerk’s Office is sometimeshaving dif
ficulty accumulatingenoughperfected
appealsto setfor oral argument. The
resultof this growing problem appears
to be a new, stricter policy regarding

E. HADDAD, JR.
extensionoftime. Nomorewill routine
extensionsbe repeatedly granted.
Under the new policy, as discussedby
Ms. Henderson,the Court will routinely
grantonly one extensionof time for 14
daysinwhichtoflleabrief.Mterthis
extensionis granted,no moreexten
sions of time will be granted,absent
unusualcircumstances.Failureto file a
timely briefafterreceivinganextension
oftime may resultindismissal!

Finally, Ms. Hendersonurgesanyattor
ney that is confused aboutthe proper
way to comply with the local rules to
call theOfficeof theClerk. Thesecalls
are welcomes,andthey saveall parties
concerneda substantialamountof time.
The clerksare glad to answeranyques
tions you miglt have about a brief or
joint appendix.

B. ornceof theStaffAttorneys

In 1972,theCourtcreatedacentrallegal
staff, known as the Office of the Staff
Attorneys. Fifteen attorneys are
presently employed in the Office, in
cluding a Senior Staff Attorney, Ken
neth A. Howe, Jr., and a Supervising
Staff Attorney, Michael Cassady.
These attorneys routinely screenall
casesfiled with the Court, to determine
those casessuitable for summarydis
position pursuanttoRule9 of theRules
of the 6th Circuit. Included among
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thesecasesareprisoners’ civil rights
suits, habeascorpuspetitions filed by
stateprisonersandfederalprisonersoc
casionally,administrativeappealsfrom
variousfederal agencies. After the
caseshavebeenselected,they are as
signedto individualstaffattorneys,who
will review the record,researchtheap
plicable law and recommenda sug
gesteddispositionfor theCourt.

In the 16 years that the Office of the
Staff Attorneys has beeninexistence,
theCourthascometo increasinglyrely
upon the efforts of theseattorneys. In
the year that the Office was created,
1972, the 10 attorneysthen employed
by the Office disposed of some 130
cases. Sixteenyearslater, in 1988,the
Of4eof thestaffAttorneysdisposedof
840suchcases. In addition to this
workload, the staff attorneys also
routinely scan casesfor jurisdictional
defectsandhandlemotionsfor appoint
mentofcounsel.The Office oftheStaff
attorneysnow has a permanenttask
force on the new federal sentencing
reforms,aswell.

C. Office of the Circuit Executive

Another recentpositionin the Circuit is
the Office of the Circuit Executive
OCE. Created in 1976,theOCE ser
ves as an administrative-support staff
for theCourt. The dutiesof theCircuit
Executive,Jim Higgins, and his assis
tants, Tom D’Alessandro and Kay
Lockett, are to advise and assist the
Chief Judgeon legislation and judicial
conferencemattersaffectingthe courts,
andtoprocesscriminaljusticevouchers
seekingpaymentin excessofstatutory
limits under the Criminal Justice Act
CIA, 18 U.S.C. Sec.3006A3.4

Ordinarily, a Ky. defenseattorney
would have little contactwith theOCE
,except in the areaofexcesscompen
sation vouchers. When vouchers are
submitted in excessof the guidelinesof
the CIA, the OCE will screenthe
vouchers for mathematical accuracy
and compliance. If there are math er
rors, or itemsare claimed in violation of
theguidelines,arecommendationfor an
appropriate adjustment will bemadeto

* theChiefJudgeoftheCircuitbythe
Circuit Executive.The most common

* * problems thatJimHigginsencountersin
* this areainvolve a misunderstandingof

the application of the guidelines.Ser

viceoftheprocessfees,witnessfeesand
travel costs of fact witnessesfor the
defense are not payable out of CIA
funds,but are governedby Rule 17 of
theFRCPand28 U.S.C.SEC. 1825.

Lawstudentresearchandcomputer-as
sisted legal researchare occasionallya
problem areaThe amountspaid to law
studentsand for computer-assistedlegal
researchmay be claimed as expense
items by appointedcounsel. These
costs, however,may not exceedthe
amountthatwould have beenapproved
asattorneycompensationfor time spent
doingthe researchmanually.

A final and very importantproblemis
thefailureofattorneysto submit a sup
porting statementto the district court,
concerning the nature of the caseand
servicesrendered.As Jim Higgins ex
plains, it is in theattorney’s bestinterest
to submit such a statement,whether or
not the district judge requires it. The
Chief Judgeof the Circuit will not be
nearly so familiar with the caseas the
trial judge. It would be very helpful to
the Circuit Executive’sOffice if attor
neyssubmitting excessvoucherswould
include a statement, containing a
descriaionof the offensecharged, the
numberand variety ofcounts, thenum
ber of defendants, whether the case
went to trial and a descriptionof any
special circumstancesor factors in
volvedrelating to the various categories
ofout-of-court services.

D. Library

On the 3rdflooroftheCourthousejs
the Law Library of the 6th Circuit.

* Headed by Law Librarian, Kathy
Welker, and Deputy Librarian, Pam
Schaffner,the Library is an important
sourceof researchinformation for the
judges, their staffs and attorneysad
mitted topracticeinthe 6th Circuit At
present, the Library contains ap
proximately 60,000 volumes, main
tained by a support staff of 3 tech
nicians.The Library is opendaily from
8:00 am. to 5:00 p.m. for attorneys
needingto do legal research.As of this
year,Lexis andWestlawcomputer-as
sistedlegalresearchareavailableto at
torneyswho have their own password
number. The Library also now has
availablea computerizedindex of all
recentpublishedand unpublished6th
Circuitopinions. This indexis present-

ly organizedby plaintiff or defendant
name,docket#ordateof decision.In
tercom paging for attorneys is also
available in the Library by calling 1-
513-684-6138.

II. APPELLATE
ADVOCACY BEFORE
THE 6TH* CIRCUIT
"What are the judges thinking?" -

Everycriminal defenseattorneyat one
time or another has asked himself this
question. Unfortunately, there is no
easy answer. Judicial demeanor
demandsa level of Stoicism that even
themost polishedpokerplayer would be
proudof. Fortunately for theKentucky
defensebar, the judges of the 6th Cir
Cuit have graciouslyand generously
consentedto setasidea portion of this
Stoicism and favor us with theirviews
of criminal appellatepracticein their
Court. This sectionof the Article dis
cussesthosecommonconcerns.

In theview ofJudgeAlbert J. Engel, the
criminal appellateadvocatehas3 main
goals: to get theattention of thejudges,
to hold the attentionof thejudgesandto
persuadethem that your view is the
correctview. This is by no meansan
easy task. The average Sixth Circuit
judge will work between2,600 and
2,800 hoursper year. He or shewill
read approximately 7,000 pages in
preparationfor a weekoforal argument,
duringwhich timehe will hear32 cases.
Understandably,6th Circuit judgesare
extremelyjealousof their time, anyun
necessaryargument,written or oral,
which wastesthat precious time,will be
resented. The criminal defense
attorney’sgoal in thisregardis to inter
est the judges enough to get pastsum
mary dispositionwithout irritating the
judgeswith unnecessaryarguments.

* A major concern voiced by every
respondingjudge was the record. The
most common complaintof the judges
was that attorneysdo not adequately
know the record on appeal when they
appearbefore the Court. A thorough
knowledgeoftherecordis, therefore,an
absoluteessentialfor successon appeal.

* Furthermore,it is noexcusethat youdid
not try the casebelow. According to
JudgeEngeh
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You will receivelittle .sympathyand,
in fact, probablya greatdealofscorn
4fyou openyour remarkswith the
apologeticcommentthat after all, you
didnott7ythecase.Jcanthlnkofno
qulcker6wayto turn offa judgeon
appeal.

In this regard, the lesson is clear, a
thoroughknowledgeof therecord, with
amplecitation in thestatementof facts,
is absolutely indispensable! Every
respondingjudgeagreedon this point.

Another commonproblemmentioned
by thejudgesw9stheinadequacyofthe
joint appendix. Many times the joint
appendixprovidedby counselis both
poorly organized and inadequately
copied. It should be rememberedthat
thejoint appendixis the main document
thattheCourtrelieson to understandthe
factsofyourcase.A joint appendixthat
is incomprehensille can and has
resultedin dismissal. Whenyou desig
nateandcompile thejoint appendix,try
and taketheperspectiveoftheappellate
judgeand ask yourselfwhatyou would
needto reviewin theappendixtodecide
theoutcomeof the appeal. Too often,
attorneyswill includeonly isolatedpor
tionsofa key witness’testimony,omit
ting the rest from the appendix. This
makes the appendixdisjointedand is
frustratingfor judgeswho will be read
ing the testimonyof one witness,only
toturnthepageandbeconfrontedwith
thetestimonyf another, often uniden
tified, witness Also, if you are faced
with an illegible documentin theappen
dix, you have two alternatives. First,
accordingtoChiefJudgeEngel,youcan
simply mart the document "Best Ob
tainableCopy," sothat thejudgesknow
that youare awareof thedeficiency,but
were unableto correct it. The better
alternative,if possible,is tohaveoppos
ing counselreview the document with
you andenteranagreedstatementof its
contentsunderFed.R.App.P.10d or
e.

A. The Brief on Appeal

The mostcritical elementofanyappeal,
criminalor civil, is the brief on appeal.
This is the document in which the
criminal defenseattorney makes his
first impression. As with all first im
pressions,this initial impressionwill

havea lasting influenceon the Court
andtheway that it treats theappellant’s
appeal. Beforediscussingeachsection
of the brief in detail,thereare several
generalpoints that shouldbe kept in
mind aboutthe appellatebrieL First,
and most important,a brief shjldbe
brief. Makeyourpointandstop. Dis
organizedor lengthy brieinevitably
raisetheireofthebench. Itisalso
importantto avoid beingoverly emo
tional in the description ofthe facts or
theargument.Neverdemeananoppos
ing counselor the district court The
goalof thebrief is to usereasoningand
logic in an organizedfashion to per
suade the Court to adopt your view.
Anything that gets in the way of this
goalis animpediment

UnderFederalRuleof AppellateProce
dure28, the brief on appealis requir
to include a statementof the issues.
Do not attemptto slantthe statementof
the issuesor to overburdenit with ex
tendedreferenceto thefacts. The state
ment of theissuesshouldbea neutral
and shortportionofthebrief. Ifitis too
slanted or too verbose,the Judgemay
not understandthe issue until after he
has readthe arguments.At this point,
muchofth impact of theargument has
beenlost.1

The key requirement for a successful
statement of the facts is accuracy.
Never,never, misleadthe Court. Attor
neys who misrepresent the facts will
find tlmselves facing a very angry
Court. It is equally as important to
acknowledgethe "bad" facts that bear
againstyour position. Unstatedadverse
factswill not simply goaway. Usually,
theyturn up atoral argumentwhen they
are least desired. When stating the
facts, also be certain that there are
amply citationsto the record. Nothing
is more frustratingfor a Judge,or his or
her clerks, than to have to search
through an extensiverecordto locatethe
origin ofanundocumentedstatementof
fact If thestatementoffactsis accurate
and thoroughlydocument,it maybe the
mostpersuasiveportion ofyour brief on
appeal. Finally, you can rest assured
thatin the Sixth Circuit,all of thejudges
have readyour brief before oral
ment andare familiar with thefacts.

The argumentsectionofthebrief is an
areathat drewextendedcommentaryby
the judges. In their view, one of the

most reoccurring problems is that
defenseattorneyswill all oo often
"shotgun"a criminalappeal.1 This ap
proachtoappellateadvocacyangersthe
alreadyoverburdenedCourt, and will
do little to win an appealthat is not
otherwise winable. To quote Judge
PierceUvel3r.

The mostcommonmistakeI observe
on thepart ofcriminalpractitionersIs
that theyattemptto throw everything,
Including thekitchensink, at us. As
youwellknow,themosteffective
appellatestrategyLv tofindthe
strongestsinglepoint Inyourfavor
andhammerawayon It, knowingthat
thejudgeswill also considerother
Issueshavingmerit,b oflessclear
polentialfor reversal.

If youdo have the fortune tohavesuch
a strong issue, make sure that you in
clude it at the very outsetof your brief.
The judges,like all readers,are the most
receptive at the outset Hiding an im
portant issuein the middleof a lengthy
brief is the surestwayto guaranteethjiij
its impact will be greatlydiminished.
In sum, the moral ofthe story on brief
work in the Sixth Circuit is lead with
your strongestshot; saywhatyou have
to say and stop; do not appeal to
emotionalism; and, never attempt to
hide the "bad" facts from theCourt.

Another problem area for thà Court
pears to be the misuseof citations.
Attorneys, both criminal and civil,
simplydonot makethebestuseofcited
authority.For example,too manyattor
neys string-cite cases. This practice
only diminishestheimpactof thefew,
truly itica1 casesthat are usually
found. It also wastesvaluablespace
that could have been used for text.
Anotherproblemis thatattorneystail to
cite Sixth Circuit caselaw in fvor of
decisionsfrom other Circuits. The
Sixth Circuit will not abandonits case
law simply becauseyou havefailed to
citeit. Itismuchbeuerforthecrimjnal
defenseattorneyto attemptto distin
guish unfavorableSixth Circuit cases
than to ignore them. Also, simply be-

* causethere is a Sixth Circuit caseon
pointin your favor is not reasonto rely
on theprecedentwithoutexplanationof
its reasoning.On this point,JudgeCar
neliaG. Kennedycomments:

1
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:. Don’tlimltyourrelianceOnPrlor
precedentto themere/actthat It
e4sts. Youropponentmaydistinguish
IL Focuson the reasoningofthat
case,aswell, andpointout whyIt
shouldbeappliedInyourcase/orthe
samereasonIs wasIn theprior case.
ThaiIs especiallyImportantif the
caseIsfromanotherCijjuii andnot
bindingin our Circuit.

Somesuccessfulcriminaldefenseattor
neysoften transcendthe factsof their
particularcaseandattemptto showhow
reversal will favorably impact the
criminaljusticesystemasawhole. This
is often difficult to do, and you may
wish to stick with the argumentthat
persuadesthe Court that the error
preventedyour client from obtaininga
fairtriaL

"Moral Righmess,"as describedby
JudgeEngel,is sometimesimportantto
establishin yourargumentBy showing
the moral rightnessof your position,
you will lenda special importanceto
yourappealthat will distinguishit from
theother400 criminalappealsfiledthat
year. Indeed,respectedcriminal prac
ticeauthors,PurverandTaylor,suggest
thatthecriminaldefenseattorneyhasan
ethical obligation to demonatethis
"moral rightness"ofhis case.

B. Oral Argument

Oral advocacyis anotherareain which
the judges have beenmost generous
with their comments. Unfortunately,
somedefenseattorneysall too oftendo
not makethe most efficient use of the
limited time that is availableto them.
Kentucky defenseattorneys will be
pleasedto know that the judges ap
preciate the difficulties that advocates
facewhen arguingtheircasesbefore the
Court. As Judge Edwardsnotes, the
appellatecourts simply do not provide
time foyreat examples of oral ad
vocacy. Too many times, this pre
cious resourceis wastedwith unneces
sary recitation of the facts. In this
regard,JudgeKennedy’scommentsare
telling:

ThegreatestmistakelaiyersmakeIn
oral argumentis thefailure to usethe
limited timegiven themto dealwith

the critical Issues.Often,appellant
usesvaluabletimeto statethefacts.
Thejudgeshaveall readthebriefs.
Somereferenceto the/actsIs
appropriatewhenthe appellantIssues
relateto the/actualissues,but cofipj
the argumentto thosecritical/acts.

JudgeKennedyalsonotesthatattorneys
should welcome questionsform the
bench. In her words, "The Judge is
looking for ananswerandyou, ascoun
sel for the party, can su4yandanswer
favorable toyourclient." ChiefJudge
Engel adds that when respondingto
thesequestions,you should not waffle
or actsurprisedby a difficult or unan
ticipatedquestion.If youdo not under
standthe question, admit your incom
prehension.Whenyou answer,speak
upanddonotreadfromyourbrief.Ifa
Judge seemsto be badgeringyou, be
polite, butbe finn. Do not immediately
abandonyour positionsimplybecausea
membeofthepanelappearsto disagree
withit.

Oral argumentcan make a big dif
ferencein the outcomeof your appeal.
Most judges in the Sixth Circuit will
agreewith this view. JudgeEngelnotes
that from his discussionswith other
judges and their law clerks, it appears
that the outcomeofapproximately ten
percentof all aealsare affectedby
oral argument. As the Chief Judge
notes, "Many medical patients have
traveled to the Mayo £linic in ‘-

nesotawith lesshope."

Oral argumentat the Sixth Circuit is
importantnot only to defenseattorneys
and their clients, but to the judgesas
well. To quote the ChiefJudge:

isis an eventofimportancein the
livesoffudges. To beblunt, It Lv
almostthe oniytimewhenwe appeals
judgescan actuallyput on our black
robesand look like judges. Theoral
argumentis our chance to showthat
we, in fact, existbeyondourpublished
opinions,andwelookforwardto It,.
no matter how wemaygrouseaboutIt
from time to time. It crystalizesour
thinking. it brings us together. It lets
us seethelayersandseentheIr
issuesalive and with theimmediacy
thatonlyphysicalconfrontation can
achieve. Theoral argument Lv an
equalizingforce. There, themost

modestattorneycan competewIth the
mostprestigious,4, shebutpre ares__-

andIs nfident In therightness0/her
cause.

CONCLUSION

This Sixth Circuit hasa dedicatedstaff
and a judicial membership that is
genuinely interestedin improving the
qualityofcriminal appellateadvocacy.
Kentucky defenseattorneyswho argue
beforethe Courtneedto beawareof the
structure ofthe Court andthe viewsof
its members.Suchknowledgecanonly
result in increased confidence,a
heightenedsenseof purposeandanim
provedquality ofappellatecriminalad
vocacy. In short, the entire criminal
justice system benefits when lawyers
knowthecourtsbeforewhich theyprac

JEROME E. WALLACE
FRANK E. HADDAD Jr.
Attorneys atLaw
Ky. HomeLife Bldg.
Louisville, Ky. 40202

Jeromegraduatedfrom the University
of Ky. Schoolof Law in 1983. He is a
former staffattorneyU.S. Court of Ap
peals for the 6th Circuit 1987. He
clerked for the Ky. Court of Appeals
1984-86.

Frank is the President of KACDL
1987-89.. He is thepastpresident of the
Ky. Bar Assn. 1977-78and NACDL
1973. He is a 1952 graduateof the
University ofLouisville Schooloflaw.
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NEW PAROLE BOARD
REGULATIONS__

JOHN C. RHUNDA

On December3,1988three newregula
tions governing the Kentucky Parole
Board becameeffective. 501 KAR
1:030,"DeterminingParoleEligibility’
replaced501 KAR 1:011; 501 KAR.
1:040, "ConductingParoleRevocation
Hearings" replaced501 KAR 1:020
and, 501 KAR 1:050, "GrantingFinal
Dischargefrom Parole" replaced501
KAR 1:015.

The purposeof writing thenewregula
tions wasthreefolcl 1 to assurethat the
Board’s regulations were consistent
with legislationenactedandCourtjudg
mentsrenderedsincethelastwriting of
the regulationsin 1980;2 toassurethat
theBoard’sregulationswereconsistent
with its practices;and,3 to reflect ac
curatelythephilosophyof theKentucky
ParoleBoard.

The following comments primarily
focus on the differencesbetweenthe
current and the previous regulations.
Key elementsof the regulationswhich
have remainedthe samehowever are
also highlighted.

501KAR 1:030DETERMINING
PAROLE ELIGIBILITY

In establishing the initial parole
eligibility hearingdate, the regulations
have remained unchanged. An in
dividual is eligibleafterserving20% of
his sentence, minus jail credit. For
thoseservinglessthan2years,4months
must be served; again,minus any jail
credit. The most significantchangeis
that not all parole eligibility datesare
now determinedby regulation. KRS
439.3401,the violent offender statute,

4’ establishesthatanindividualmustserve
- at least50% ofhissentence,if sentenced

to a term of years,beforebeingeligible
to be releasedon parole, if convicted
under the provisions of this statute.

Thosesentencedto Life mustserve 12
years. KRS 439.34010also affects
parole eligibility. This statuteprohibits
an eligible sexualoffender, within the
meaning of KRS 197.400 to 197.440,
from being paroledunlesshe success
fully completes the sexual offender
treatment program. Thus while the
regulationshaveremainedconstantin
establishingparoleeligibility dates,the
2 statutesenactedin 1986arehavinga
significant impact on the parole
eligibility datesfor manyinmates.

In the regulations in effect prior to
December3,1988,themaximumdefer
ment given by theBoard was 8 yearsor
96months.The basisfor this maximum
deferment was that 96 monthswas the
minimumamountof time a personon a
Life sentencehad to servebeforebeing
eligible for a parole hearing. Now,
however,underKRS 439.3401a person
must serve 12 yearsor 144 months, if
sentencedto Life before being eligible
for parole. Consequently, the new
regulations in Section4 subsection1
paragraphd slatethat the maximum
deferment given at any I time shall not
exceedthe minimum parole eligibility
for a Life sentenceas establishedby
statute. Therefore the current maxi
mum deferment is now 144 months. In
addition, the Parole Board explicitly
statesthat it reservestheright to order a
Serve-Outon anysentence.

Another significant change in this
regulationis found in Section42. This
subsection severelyrestrictsthe condi
tions under which an earlyparole hear
ing may be established. Any early
parolehearingis onewhich occursprior
to the regular parole eligibility hearing
asdescribedin Section41. Under this
new subsection,the Board may estab
lish an earlyparole hearingonly if 1 the
inmatequalifiesfor theIntensiveSuper.

vision Program under the criteria estab
lished in conjunctionwith the Correc
tions Cabinet, or 2 the Corrections
Cabinetrequestsanearlyparolehearing
due tomedicalproblemsasdocumented
by the Cabinet’smedicaldoctors,or3
if requestedin writing by the prosecut
ing attorney of record,or4 if requested
in writing by the sentencingjudge of
record. All requestsunderthis subsec
tion must be submittedin writing, in
dicating the reasonfor the requestand
providing all appropriatedocumenta
tion. All of this information is then
submittedto eachBoard Member who
indicatesin writing his/herdesiretoes
tablish such a hearing. If a majority
votesto schedulean early parolehear
ing it is done and the hearingis con
ducted as any other hearing. Simply
becausethe Board agreesto schedule
the early hearingis no indication or
guaranteethat the inmate will receivea
parole recommendatioti. The
provisionsof this subsectionarenotap
plicable to thosewho are statutorily in
eligiblefor an earlyparole hearing.

Prior to theeffectivedateofthis regula
tion, any inmateor anyoneon their be
half couldrequestan early paroleand
the Board would make a decision on
eachrequest. The Board felt this was
toopermissive,especiallygiventhefact
that the initial parole hearing date oc
curs earlier in Kentucky than in most
states. While seeldngto limit the cir
cumstancesunderwhicharequestcould
be considered,the Board, nonetheless,
wants to remain flexible enough to
respondto thefew caseswhich deserve
special consideration. By permitting
thesentencingjudge or theprosecuting
attorneyof record to requestan early
parole hearingin writing, the Boardis
recognizingthe specialknowledgeand
interest the Court and the Common
wealthmayhavein a particularcase.If
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theCourtortheCommonwealthis will
ing to expresstheir supportfor an in
mate in writing and requestan early
hearing, the Board will circulate the
casefora vote. As in all casesofparole
decision,making,the final action is
takenby theBoard. Therequestsimply
initiatestheprocess,with no promiseor
guaranteesoftheoutcome.

In no way doesthis subsectionimply
that the Courts or the offices of the
CommonwealthAttorney should be
delugedwith requestsfor early parole
recommendations.Nordoesthis imply
that a recommendationfrom theCourt
or the Commonwealthis necessaryfor
a favorable parolerecommendation,at
the regularparole eligibility hearing.
This subsectionmerely indicatesthat
theParoleBoardwill considerno case
for earlyparoleunless1 of the4 condi
tionsis present.

Otherchangesin this regulation include
a subsectionthat statesthat the Board
may rescinda parole recommendation
beforeaninmate is releasedon parole
and may reconsidera decision denying
parole. Asia all cases,thereasonsfor
these actionsare put in writing and
placedin the inmate’sfile, with a copy
beinggivento the inmate.

This regulationalso includesthe addi
tion of a separatesection relating to
Youthful Offenders, as describedin
KRS 640.080. In short,this sectionin
dicatesthatYouthfulOffendersaresub
ject to all sectionsof the Kentucky
ParoleBoard Regulations.To date,all
Youthful Offenderparolehearingshave
beenconductedat theParoleBoardOf
fice in Frankfort. This sectionalsoin
dicatesthat preliminaryparolerevoca
tion hearingsfor Youthful Offenders
shall be conductedat fciliuies out of
sightandsoundofadult inmates.Final
revocationhearingsand spócialhear
ings areheldat theParoleBoardOffice
in Frankfort.

Finally, this regulationincludes the
generalconditions of paroleto which
everyparoleeis subject,including the
mandatorypaymentofasupervisionfee
asrequiredby legislationpassedin the
1988 GeneralAssembly. Thesecondi
tionsarethesameasthosefoundon the
back of eachparole certificate. The
ParoleBoard continuesto reservethe
right to add any special condition of

parolewhich it considersimportantfor
the protectionof societyand the sue
cessfuladjustmentof theinmatewhile
onparole.

501 KAR 1:040
CONDUCTING PAROLE

REVOCATION HEARINGS

The provisionsof thisregulation clearly
delineatetheprocedureswhich aretobe
followed in the process of parole
revocation.Therearea few significant
changesand additionsbut the primary
function filled by the revisionsis that
the regulations and proceduresnow
coincide. The proceduresinvolved in
parole revocation have beenrevised
over the past 8 years asrequired by
variousCourtrulings.

Among the revisionsofthis regulation
is theestablishmentofgoodcausehear
ings which arerequiredwhenitisal
legedthat aparoleehasfailed topay the
requiredsupervision fee. It is the
parolee’sresponsibilityto demonstrate
that goodcauseexistsfornot payingthe
fee. If the paroleeis found to have no
good causethen a preliminary parole
revocationhearingmay beconductedto
determineif probablecauseexists that
the paroleehasviolated his parolefor
failure to abide by the condition of
parole requiringthe paymentof thesu
pervision fee. It is possible for the
parole office to requestleniency at the
goodcausehearingthrougha motion to
continue the hearingsine die with the
condition that the paroleepay the ar
rearsand agreeto pay the supervision
fee as required on a monthly basis.
This, however, is at the discretionofthe
paroleofficer.

In order to assistthe ParoleBoard in
making a decisionwhetheror not to
issue a paroleviolation warrant,this
regulation includesa provision for the
Administrative Law Judge to makea
recommendation, at his discretion,to
the Board concerningthe issuing of a
warrant,despitethefinding ofprobable
cause. This recommendation is ad
visory only and the Board makes the
final decisionon the issuingofa parole
violation warrant.

Perhaps oneofthe most significantad
ditions to thisregulation is theability of
the paroleeto waive his preliminary
parole revocationhearing. In order to

waive the hearing the paroleemust
admit to the chargesagainsthim and
sign awaiverform. The Administrative
Law Judgedetermines if the waiver is
accepted.Despitewaiving this hearing,
the paroleemaysubmit written mitiga
tion. This mitigation, along with the
waiver form andthefinding ofprobable
causeis thenforwarded to the Parole
Board for consideration of issuing a
warrant.

The new regulations also permit a
paroleeto waive his final revocation
hearing. This waiveris baseduponad
mission of guilt. Acceptanceof such
waiver is totally within thediscretionof
the Board. If the Board acceptsthe
waiver, thefinal decisionon the revoca
tion of the parolee’sparoleand sub
sequentactionis baseduponamajority
vote of the Board without any further
proceedings.

The Boardincluded these2 waivers in
an attempt to expedite the parole
revocation process for those cases
wherethe allegations are uncontested.

501 KAR 1:050
GRAN1ING FINAL

DISCHARGE FROM PAROLE

A substantial revision in the regulation
governing the grantingof a final dis
charge from parolehasbeeneffected.A
parolee, paroledon a sentenceother
than a Life sentence,mayrequestafinal
dischargefrom paroleafter the expira
tion of 24 months clear conduct on
parole. The parolee’s request must
comethrough this paroleoffice andac
companiedby a report and recommen
dation from his paroleofficer. The
Board will review each requestand
makea determination.This regulation
simply statesthat the paroleemay ic
questafinal discharge.In no waydoes
it imply that therequestwill automat
icallybe granted.The finaldecisionon
grantingthe final dischargerestswith
theParoleBoard.

Individuals paroledon a Life sentence
must successfullycomplete5 yearson
parolebefore making a requestfor a
final discharge.The requestis treated
in the samemannerasdescribedabove.

The Parole Board will review any
paroleefor a possiblefinal discharge
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afterserviceof 10 yearson parole. The
Offende RecordssectionoftheCorrec
tions Cabinetwill notify the Parole
Boardofall paroleeswhohave beenon
paroleforaleastloyearsafldWhOhave
not receiveda final discharge. The
Boardwill makeadecisionin eachcase
afterarecords’checkwiththeF.B.L has
beencompleted.Underthe provisions
of this regulationthe Board may grant
an early final discharge. When a
paroleereachesthe maximum expira
tion dateof his sentence,a final dis
chargefrom paroleshall be issuedby
the Board, if there is no outstanding
paroleviolation warrant againstthe
parolee.

The ParoleBoardinstitutedthesechan
gesintheregulationinordertoprovide
an incentive for eachparoleeto fulfill
theresponsibilitiesofhisparolewith the
possibilityofa finaldischargeat theend
of the specifiedperiod. In addition, this
regulationprovideseachparoleofficer
with theopportunityto assisttheBoard
in its decision-making. It also estab
lishesa closerlink betweentheparolee
and hisparoleofficer.

The revisions in the Kentucky Parole
Board regulations signify a change in
emphasis. Theseregulations make it
possibleto rewarda parolee for good
performancewhile on parole by permit
ting the grantingof a final discharge
soonerthan before. These regulations
also permit additional input into the
Board’sdecision-makingby requesting
the paroleofficer’s recommendationin
the grantingof a finaldischargeandby
permitting the Administrative Law
Judgesthe opportunityto makerecom
mendations concerningthe issuingofa
paroleviolation warrant.

The changesin theregulationsalsoper
mit the ParoleBoard thelatitude to deal
more effectively with inmatesby in
creasing the maximum deferment to
144 monthsand establishing the pos
sibility of a serve-outon any sentence,
including a Life sentence.Finally, by
significantly restrictingthe conditions
under which an early parole can be
granted,the Boardis clearlystatingthat
few exceptions to the regularparole
eligibility datearerecognizedandthose
that exist must be well-documented.

It is the beliefof the KentuckyParole
Board that the newregulationsaremore

in tunewith thevaluesofmostKentuck
ians.TheseregulationsallowtheBoard
to respondto positive behaviormore
equitablyandappropriately.

JOHN C. RHUNDA
Chair,Ky. ParoleBoard
StateOffice Bldg., 4thFl.
Frankfort,KY. 40601
502564-3620
JoM s appoiiusd so the Board by Govira
Coilird i* 1986 a,id became Chaiiman1*1987.
H. receivedhisPh.D.fram OhioSwi.UiJvusity
io1980.

DPA DEATH PENALTY
RESOURCECENTER

At its September,1988 proceeding,theJudicialConferenceof the U. S. Courts
approveda Grant to the Ky. Dept. of Public Advocacy DPA to establisha Ky.
CapitalLitigation ResourceCenter KCLRCfor 1989.ThisGrant wasa resultof a
proposalpreparedby theCapitalRepresentationTaskForceof the6th CircuitCourt
of Appealsfor Ky., chairedby Judge Edward H. Johnstone,Chief Judge,U. S.
District Court for the Western District of Ky.. The Grant will assistthe DPA in
guaranteeingthat competentrepresentationis available to clientsin post-conviction
capital litigation. The Grant proposalwas supported by the Task Force, Judge
EugeneE. Siler, Jr.,ChiefJudge,U.S.District Court for theEasternDistrict ofKy.
DPA is very fortunateto be oneof 13 states in the nation to have a capital litigation
resourcecenter

The Responsibilitiesof the ResourceCenter are to:
1. Establishand maintaina panelof attorneys competent to represent persons,
assistanceto newly appointedcounselandother lawyersinvolved in capital litiga
tion;
2. Coordinateresourceswith other stateandnational organizations in deathpenalty
cases;
3. Developtraining resourcesandcoordinatecontinuing legal education activities
concerningcapital litigation;
4. Representclients in stateandfederalpost-conviction cases;
5. Developandexpand existingexpert witnesslist for capital liligations in stateand
federalcourts;
6. Assistprivateattorneysdoing capitallitigation in organizinginvestigativeefforts;
7. Provideareport in eacheditionof The Advocate concerning its activities.

Wheeler Appointed Director

The ResourceCenter will be establishedasa separatebranch within the DPAand
designatedasa federalcommunitydefenderorganization. Randy Wheeler hasbeen
selectedto head this newproject. Randy, whohasbeenan employeewith DPA for
11 years,hashadextensive experience in death penaltycasesand concentratedon
post-conviction issues for 6 years and directed the Department’s post-conviction
sectionfor 4 years. He recentlywon a case [JamesOldenV. Ky.No. 88-5223Dec.
12, 1988 ] in theU. S. SupremeCourt which summarily reversedthe decisionof
the Ky. Court ofAppealsbasedsokly on his brief. Although the Grant primarily is
to ensurerepresentationat the post-conviction stage of capital casesand is not a
completesolution to all theproblemsgeneratedby thedeathpenalty,Randy expects
that the ResourceCenter will allow other branches of DPA to concentratetheir
efforts more effectively.An article about theResourceCenter in more detail will be
presentedin the next issueof theAdvocate-PaulF. Ieaacs. Public Advocate

RANDY WHEELER
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SOUTHERN HOMICIDE RATES

Southern Homicide Rates
and the Subculture of
ViolenceThesis

A histoncal review of homicidedata
clearly indicatesthatexcessiveviolence
has beenreflective of crime in the
AmericanSouthfromthetimethatcom-I
parativehomicide data becameavail
able. Theseconsistentlyhigh homicide
ratesledone writerin 1935 to describe
the South as "that part of the United
States1yin below the SmithandWes
sonline." ‘

HIGH HOMICIDE RATES IN
SOUTH

The most recentdatacompiled by the
BureauofJusticeStatistics1986show
exceedingly high homicide rates in
Southernstatescomparedwith theNew
EnglandandotherNorthernstates.See
tables1, 2, 3, and 4. Although Ken
tuckyhasthelowesthomiciderate6.8
in the Southeast,it is nearly 6 times
higher than North Dakota 1.0 and
nearly2 and 1/2 times higherthan the
ratesin Maine 2.0and Vermont2.0.
Furthermore,not one Southern stateap
pearson the list of 10 slateswith the
lowesthomiciderates. Thesewide dis
parities in homicide rates are rather
stunning.The obviousquestionis why?

TABLE 1
1986 HOMICIDE RATES FOR

SOUTHEASTERN STATES PER
100,000POPULATION

State HcsoiideRate
1.Lcwsisna 128
2.Hoiida 11.7
3.Georgia 11.2
4.Miuissip 11.2
S.Tezuiesiee 10.4
6.Aabsrna 10.1
7.S. arolins 8.6

$.N.Caiolina
9.Virgirna
10Jn&4ry

11
7.1
6.8

TABLE 2
1986HOMICIDE RATES FOR

NEW ENGLAND STATES PER
100,00POPULATION

State HcxnicideRaze
1.Mainc 2.0
2. Vermcot 2.0
3.NewHainpshire2i
4.Rhodeliland 3.5
S. Massachuseni 34
6.Cooneczicut 4.6

TABLE 3
TEN STATES WITH LOWEST

HOMICIDE RATES PER 100,000
POPULATION 1986

State HomicideRate
1.NoithDakota 1.0
2.Iowa 1.8
3.Maioe 2.0
4.Vennan 2.0
5. Newl4sntpshirc2.2
6. Minnesota 2.5
7.Mcnzana 2.9
&Wizooosin 3.1
9.Nebraska 3.1
10.thab 32
1i.Idaho 32

TABLE4
TEN STATES WITH HIGHEST

HOMICIDE RATES PER 100,000
POPULATION 1986

HomicideRazes
133
12.8
12.6
11.7
11.5
11.3
113
11.2
11.2
10.7

Stale
1.Texas
2.Louisiana
3. Nevada
4. Flosida
5.NewMexico
6.Califosnis
7.Michigan
8.
9. Mississippi
10. NewYost

HOMICIDES DUETO CUL
TURAL VALUES

To date, most studies which haveat
tempted to explain these shockingly

high ratesofhomicidein theSouth have
been groundedin a "subculture of
violence" theory. According to the
theory,in manyareasof theSouthfron
tier conditions continue to exist.For
manySouth-emersthere is an enduring
tradition of honor. It is thought that
amongSouthernersa strong senseof
grievancepersists as a result of the
region’s long history ofdefeat,occupa
tion, and national ostracisin. Violence
is attributed to subcultural traditions
which reinforceanQerpetuateviolent
patterns ofbehavior.

Someof theearlystudiesusing thesub
cultureofviolencethesisto explainthe
high homicide ratesin Southernslates
found support for this idea. However,
more recentresearchersdisagreewith
regard to methodologiesused,i.e. sam
pling techniques,indicatorsselected,
and appropriatestatistical tests. Not
surprisingly,themostrecentresearchin
this areaseriouslyquestions whether
anyscientific supportfor theSouthern
violence syndrome has been estab
lished.

Tworesearchers,Hackney1969and
Gastil l971, using very similar re
searchdesigns,reach very similar con
clusions. Both authors useda regres
sion analysis to examine aggregate
characteristics of states which were
thought to measure"backwardness"or
"under development. Also entered
into the analysis were standard
economic and demographicvariables
anda variablerepresentingtheregional
location of the states. These inde
pendentvariablesthought to be causal
variableswereall correlated with each
state’s homicide rate. Both analyses
clearly indicated that the regionalvari
able is significantly correlatedwith
homicide rates independent of situa
tional variables. The conclusionwas

/
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thatSouthern violencecanbe attributed
mainly to a unique cultural pattern
which developedin the South and still
exists.

HOMICIDE DUETO POVERTY

In 1974 Loftin and Hill critiquedthe
work of Hackneyand Gastil and con
ductedtheirown researchon the notion
of a Southerncultureof violence. In
thisarticleitispointedoutthattheonlyI
measureof Southernculture usedby
HackneyandGastil is the regionalvari
able, proximity to former confederate
states.Loftin and Hill arguedthatthis
index is primarily a measureof region
and not a measureof culture. These
authors furtherarguedthatI4ackneyand
Gastil used invalid measuresof
socioeconomicsvariables.

Loftin and Hill developeda "structure
ofpoverty index," which they entered
into a regressionanalysisalongwith the
regional variable, to explain the
variancein astate’shomiciderate. This
structureofpovertyindexturnedout to
be the most powerful predictor of a
state’shomicide rate. - The conclusion
was that poverty, not cultural values,
account for high rates of homicide in
Southernslates.

HOMICIDE DUE TO VALUES &
* ATfITUDES OR SITUATIONS

Another important study on the subcul
tureofviolencewasconductedby Ball
Rokeachin 1973. In her study Ball
Rokeach attempted to measurevalues
andattitudesassociatedwith violencein
a national areaprobability sampleof
1,429 adult males and also with a
sampleof 363 men incarcerated in a
Michigan prisonorviolent and non
violent offenses.

To explain why members of a subcul
ture behaveviolently, Ball-Rokeach
looked at thevaluesandattitudesof the
subculture.Priorstudiesclaim that sub
culturemembersconformto a "machis
mo" lifestyle which includes such
things as leading an exciting life,
achieving status,and protectingone’s
honor. Ball-Rokeach predictedthat

C positive attitudes toward violence
would be positively relatedto frequent
participation in violent behavior.

To test this hypothesisthe authorob
tained responseson the RokeachValue
Survey from 1,429 adult males.
Analysisofthedatadidnotsupportthe
prediction,norwastheresupport forthe
idea that males who conform to the
"machismo"lifestyle aremore likely to
participate in violent behavior. The
only significant finding wasin the op
posite direction. That is, malesscoring
high on participationin violenceplace
less, not more, importanceon social
recognition,than do malesscoringlow
onparticipation in violence.

Asafurthertestofherhypothesis,Ball
Rokeach administered the Rokeach
Value Surveyto four groupsofmalesin
a Michigan prison. One group con
sistedof 57 men convicted of murder
andtheothergroupwasmadeupof302
men convictedof all other crimes. The
secondcomparison wasmadebetween
a groupofprisonersconvictedofviolent
crimes and non-violent crimes.
Analysis of thedatashowedthat there
is no evidencethatthe value systemsof
murderers differ from thoseof other
inmates,or that the value systemsof
violent prison inmatesdiffer from those
ofnon-violent inmates.

Ball-Rokeach concluded that the sub
culture ofviolencethesiscannotbeex
plained by valuesand attitudes. She
speculatesthat valuesandattitudesmay
have very little impact on violent be
havior. A more likely explanationmay
be that violenceresultsfrom situational
factorssuchasaccessto weapons,ex
posure to drugsandalcohol, the rateof
crime in the immediate environment,
population density, or level of inter
group conflict.

HOMICIDES DUE TO POVERTY
AND RACE

In a study conductedin 1984using 1970
aggregatedcensusdata, Williams ex
amined the effectsof poverty andrace
on homicide rates in 125 Standard
Metropolitan Statistical Areas with a
population of 250,000or more. Wil
liams found that an index offamily in-
come concentration, racial inequality,
percent divorcedor separated,and the
percent black had significant positive
effectson the homicide rate. In addi
tion, population size and the
South/Non-Southdichotomywereposi
tively related to the homiciderate. But

asreviouslydiscussed,thisdichotomy
may be a measureof region and not
culture. A highly significant finding
wasthatarelatively largeblack popula
tion wasassociatedwith high homicide
rates. While this finding maybe a valid
indicator ofa violent subcultureorien
tation, Williams pointsout that thisas
sociation could be the result of un
measuredeconomic variables, for cx

‘ample, the percit oftheblackpopula
tioninpovezty.

CONCLUSION

This cursory review of literature on
regionalsubcultureandhomicideclear
ly showsthat, to date, researchhas not
successfullydemonstrated that a sub
cultureof violence accountsfor com
paratively high homicide rates in
Southernstates. One of the primary
difficulties in researchingthis thesisis
developingvalid measuresor indicators
of subculture.It is very likely thatpar
ticipation in violent behavioris some
interacting function of the values,at
titudes, economic,and demographic
characteristicsofall partiesinvolved.

BILL CUR11S
RESEARCH ANALYST
FRANKFORT, Ky 40601

Bill Curtishasbeenemployed with the
Department’sadministrativedivision
for 8.5 years. Bill has brought the
Department’s death penalty tracking
projectinto the computerage.
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THE CAUSESOF CRIME: FACTS ON THE
HUNGRYAND THE HOMELESS

19% of KY’s population is living in poverty. This figure includes:25% of our
elderly, 33% of our black population , 22% of ourchildren, 40% of all 1-parent
familiesand 56% ofall familiesheadedby womenwith preschoolagechildren

Approximately 165,000householdsin Ky. dependon foodstampstoextendtheir
food purchasing ability In order to have enough to eat each day. Of these
households:-57% have children under age 15, 69% are householdsheadedby
women,-90% have incomesbelow thepovertyline,- 48% have incomesof lessthan
$3600,-Statewide,1 or every7 personsreceivesfoodstamps eachmonth In 1981,
CongressCut the FoodStampProgramby severalbillion dollars. In Ky. that meant
a lossof $15,019,000in federal funds. 27,000Kentuckians lost their foodstamp
benefits,thousandsmore hadtheir foodstampbenefitsreduced.

Children living in low-incomeand unemployed families who were participating in
the schoollunch and breakfastprogramswerehard hit by policiesin 1981lowering
eligibility for free and reducedprice mealsand increasingtheprice of reducedprice
meals. Becauseof thesepolicies, 17,000low-Incomechildren are no longer able
to eat breakfastand lunch at school.

There are some600 emergency food programsincluding foodpantriesandsoup
kitchensoperatingin Ky. All the agencieshave seenat leasta 75% increasein
requests for assistance,with somerecordinganincreaseofmore than 400%.

In Louisville, sheltersfor the homelessestimatetheyhave to turnaway 2 famIlies
for everyfamily theyhave spacefor:Families turned awayare forcedtodouble up
with relatives or friendsin overcrowdedhousing or live in their carswhen shelters
are full and families cannotafford housing. -2-parent families madeup 37% of
homelessfamiliesservedwith theremaining being single-parentfamilies. -75% of
homelessfamilies have only 1 or 2 children.

Povertyamongfamilies with children has risenin the last few yearsto the levelsof
20 yearsago when I in 5 familieswith children lived in poverty.

We aremoving toward a servicebasedeconomywith a lossof 1/3 of ourmanufac
turing jobs since1974. Manyofthenewjobsbeing createdarepart-time, minimum
wage$3.35an hour andwithout benefits.Asingleparentwith 2 preschoolchildren
whoworks full-time must earn$7.00anhourto be self-sufficient. If paidless,some
form ofassistancewould berequired.

Aid to Families with DependentChildren AFDC is a programaimedsolely at
providingincomesupportto familiessingle-parenthouseholdswhohave needyor
dependentchildren- it is aimedat helping poorchildren survive. InKentucky 66%
ofthosewho receiveAFDC are children. Of thesechildren, approximately50%
are 8 yearsold or younger. Only 2.4% of children in Kentucky who receivewelfare
remainon the program for the duration of their childhood. -Kentucky families on
welfareaverageabout the samenumberof children as the generalpopulation
1.8.-Mostconditionsrequiringassistanceareexperiencedfor a period of 1 or2years
andare brought on by divorce, unemployment,or someother temporaryadversity
thatsuddenlyjeopardizesthefamily income. -Almost 3/4of thefamiliesreceiving
assistancedo sofor no more than 5 years; 28.5%receiveassistancefor fewer than
13 months. .1
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ASKCORRECTIONS

TO CORRECTIONS:

My clienthasbeenconvictedofasexual
offense.Duetocontrolledintakehehas
not beentransferredto Correctionsand
doesnot know whenhe will.

if he must completea sexualoffender
treatmentprogrambefore parole, KRS
439.34010,how doesthis affecthis
paroleeligibility date?

TO READER:

,. KRS 439.34010doesnot addressnor
U pertain to eligibility for parolecon

siderationdatesbut, rather, pertains to
the GRANTING OF PAROLE by the
PAROLE BOARD. His parole
eligibility datewould becalculatedper
the provisionsof the applicable parole
boardregulationsor statute.

TO CORRECTIONS:

My clienthasbeenconvictedofreceiv
ing stolen property over $100 and
receiveda one-yearsentence.He will
be paroleeligible next month having
servedfour monthson his sentence.If
paroledwill he have eight months to
serveunder parole supervision or will
he have twelve months under parole
supervisionassetout in KRS 439.342?

TO READER:

No, the conditional releasedate is the
dateuponwhich yourclientwouldhave
beenreleasedfrom prisonhadtheparole
boardnot granted khim parolebut gave
him a serveout. Whenone is granted

7k paroleandacceptssame,he is working
‘ toward his adjustedmaximumexpira

tiondale.

TO CORRECTIONS:

My client is on paroleand will soon
reach his conditional releasedateas
reflectedon is ResidentRecordCard.
Will he be issueda Final Discharge
from Paroleon thatdate?

TO READEL

Your client will be issueda FinalDis
chargefrom Parolewhen his adjusted
maximum expiration date is reached,
providedaparoleviolation warranthas
not beenissuedby the paroleboardor
hehasnot abscondedfromparolesuper
vision, perKRS 439.354.

All questionsfor this columnshouldbe
sent to David E. Norat, Director,
DefenseServicesDivision, Department
of Public Advocacy, 1264 Louisville
Road, PerimeterParkWest,Louisville,
Kentucky 40601. If you have questions
not yet addressedin this column, feel
free to call eitherBetty Lou Vaughn at
502 564-2433or David E. Norat at
502 564-8006.

BErrY LOU VAUGHN
OffenderRecordsAdministrator
Corrections Cabinet
Frankfort, Kentucky40601
502 564-2433

Instructions Collected,
Categorized,Listed

The Departmentof Public Advocacy
hascollectedmany instructionsfiled in
criminal cases in Kentucky, and has
compiled an index of the categoriesof
the various instructions in a 7 volume
manual. Eachinstructionis a copyofa
defenseinstruction filed in an actual
Kentuckycriminal case. They arecat
egorizedby offenseandstatutenumber.
Theywereupdatedin February,1989.

COPIES AVAILABLE

A copyof theindexofavailable instruc
tions is free to any public defenderor
criminal defenselawyer in Kentucky.
Copiesofanyof the actual instructions
are free to public defenders in Ken
tucky, whether full-time, part-time,
contractor conflict. Criminal defense
advocatescanobtain copiesof any of
the instructionsfor the costofcopying
andpostage.EachDPA field office has
anentire setof the manuals.

HOW TO OBTAIN COPIES

If you are interestedin receiving an
index of instructions,or copiesof par
ticular instructions,contact:

TEZETA LYNES
DPA Librarian
1264LouisvilleRoad
PerimererParkWest
Frankfort,Kentucky 40601
502564.8006
Extension119

BETTY LOU VAUGHN
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FORENSIC SCIENCE NEWS

I

ThLcIs ihethirdofa4pariseriesbyJack
L Reruon.

SPECIALPROBLEMS

1. Partiallydecomposedspecimensare
first distilled from the acid tungstate
solution into another125 ml distilling
flask,towhicharetenaddedtol0mlof
saturatedaqueous mercuric chloride
and 10 ml of 110 percentw/v calcium
hydroxidesuspension.This mixture is
mixedby swirling,allowing tostandfor
a few minutes,and then re-distilledand
theanalysisis completedas in Proce
dureA.

CALIBRATION

1. Blood or other specimens
demonstrablyfree of volatile reducing
substancesareusedto preparecalibra
tion standardscontaining0 to 0.35per
centw/v ethanolin stepsof0.05percent
w/v.

2. The preparedcalibrationsamplesare
analyzedin duplicate accordingto the
procedureoutlined and absorbanceor
transmittance measurement made
againstthe reagentblankreference.

3. The absorbancevaluesobtainedare
plotted on a rectangularcoordinateplot
ofabsorbanceunitsasthe ordinate ver
susalcoholconcentrationof theoriginal
samplein percentw/v or mg/dl at the
abscissa,and a best fit straight line is
drawn through thesepoints and the
origin. Alternatively, transmittance
valuesmay beplottedastheordinateon
semi-logarithmicpaperversusalcohol
concentrationasthe abscissa.

SOURCESOF ERROR IN
DUBOWSKI METHOD

Althoughthemethoddescribedaboveis
generallyhighly regardedasa method
for blood alcohol determination,the
possibility of erroneousresultsexists
The greatestsourceoferrorexistsin the
qualitycontrol or lackof it in thetesting
laboratoryand theanalyticaltechnique
of the examining techniciaWchemist
conducting the procedure. The blood
alcohol calibration curve preparedin
this procedureis absolutelycritical to
the properdeterminationof thealcohol
concentrationpresentin the unknown
blood specimenTheblooddistillate
derived from this procedureand the
potassiumdichromatereagentsolution
are both comparedto this calibration
curve, therefore,any constructionalor
proceduralerror has a direct impact
upon thefinal analysisresults.

During the course of the calibration
curvepreparation,anyvalue deviations
should be noted and the calibration
processcontinueduntil all deviations
have beenrectified. If thesedeviations
areallowedto remainin the calibration
curveandaretranslatedinto theresult
ing chartusedto reportanalysisresults,
theseerrorsaredifficult to identify. By
whom, when and how this calibration
curve was prepared should be of
primary concernand attention. This
calibration curve can and should be
checked periodically by the testing
facility, by the analysis of known al
cohol standardsand comparing the
resultantvaluesto thecalibrationcurve.

All glasswareusedin measuringand
transferring specimensand diilliites
should be in good condition and of
proper quality. Analytical grade
volumetricglasswareisrequiredin this
and all analyticalproceduresto insure
that accuratequantitiesaretransferred
and collected. Prior to beginningthis

analysis procedure, all glassware
should, therefore,be inspectedas to
quality, cleanlinessanddryness.

Precision in delivering volumes of
materialshouldbe employedto insure
correctamounts. Of particularimpor
tance, is the measurementof the one
milliliter portionofalcoholdistillateto
bereactedwith theoxidizing reagent.It
should be noted herethat volumetric
glasswareis calibratedin two manners;
both to containa certain volume at a
certaintemperatureandto deliveracer-
lain volume at a given temperature.
Deviationsin this prescribedtempera
ture affect the amount of liquid
measured.

The usageofrepipetting devicesis com
mon practicefor dispensingprocedural
reagentsin high volume bloodalcohol
laboratories.Thesedevicesareutilized
to deliverspecific volumesofreagents
in thebloodalcoholanalysisprocedure,
including the oxidizing reagent. Their
advantageoversinglereagentmeasure
ments is rapidity. Theserepipetting
devicesshould be checkedat eachtest,
however, to insure accurateandconsis
tent delivery ofspecificamounts.

A reductionin the amountofoxidizing
reagent delivered would have a direct
impact on the blood alcohol results,
producinganerroneouslyhigh reading.
Likewise, any fluctuation in reagent
volumeteric measurementshave a
direct effect on the accuracyand in
tegrity ofthe blood alcoholcalibration
curveand theresultantanalysischart.

‘Interfering contaminantscontainedin
thewaterusedin this procedureshould
be considered. Although theexamining
laboratory probably distills its own
water, thepossibility ofthis water con-

JACK BENTON
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mining foreign materialsexists and
should, therefore,be checkedat each
analysis run. Any foreign material
presentin this,asa resultof improper
distillation procedures, could be
oxidized by the dichromatesolution
giving rise to a high or false positive
alcohol reading. Dueto manyfactors,
including time considerationsand low
caseloadpriority, blood alcohol
specimensare typically collectedat an
individual laboratory until many
specimenscan be analyzedatonce.

This procedurecan lead to prolonged
storageof thesesamplesin variable en
vironmental conditions which may
produce putrification volatiles in some
samples, long delays in reporting
results and opportunity for increased
error while manipulating several
specimensat once. Caution should be
exercisedby the analyst to protect
against specimen contamination and
switching. Ideally, only onespecimen
of evidentiary blood should be opened
at one time. This would obviously
retard the analysis time, but would in
fact preserve the integrity of each
sample. Considering the legal implica
tions which mayresult from this proce
dure, such a safeguard is imperative.

Spectrophotometersusedin thisproce
dure are readilyavailable from a num
ber of sources. Whatever
spectrophotometeris utilized by theex
amining laboratory, it should be in
spectedon a regularbasis to insure
proper functioning and proper results.
This inspection should be performed
and documented by an
authorized/recognized instrument
specialist willing to certify its in
strumental accuracy. Any necessary
repairs should be documented,an
should alsobe available for inspection.
The resultsfrom theseproperly main-
mined photometers can generally be
considered accurate, providing the
results ofa distilled water blank and a
known alcohol slution fall within ac
ceptableranges.

Although not commonly encountered,
thepossibility of interferingsubstances
present in the blood of living subjects
does exist. These possiblecon
taminants can produceerroneousfalse
positives, and should, therefore, be
screenedfor their presence. Addition
ally, contaminantsmay be introduced

by virtueof thecollectionoftheseblood
specimensin both living and deceased
subjects and should likewise be
screened. Five commoncontaminants
areacetaldehyde,acetone,isopropylal
cohol andmethyl alcohol.

GAS CHROMATOGRAPHY

Someofthe possibleerrorsmentioned
abovemay beeliminatedby employing
other analysisprocedures.Oncesuch
procedure is gas chromatography,
which offers a reduction ofmanyofthe
problems inherentin the aboveproce
dure. It., however,like mostprocedures,
has both strengthsand weaknesses,
which wewill attemptto explore.

Gaschromatographyis not new in its
theory or its research applications.
However, only within recent memory
has the design of the instrumentation
and practical procedural applications
thrust the gaschromatographinto the
mainstreamof acceptedand required
crime laboratoryinstrumentation.The
advancein usagehas resultedlargely in
designadvances,which have produced
reliable and ruggedinstrumentscapable
of handlingthe rigorsofa high volume
laboratorysetting. Previous to this ad
vance, gas chromatographspresented
the chromatographerwith an alternate
method of analysis,with questionable
instrumentalreliability. With newad
vances in designcameadvancesand
discoveriesasto itswide rangeof prac
tical laboratoryapplications.

As laboratoryinstrumentationgoes,the
gaschromatographis relatively simple
both in operationanddesign.Basically,
the gaschromatographis a temperature
controllable over, containing either
glassormetalcoiledcolumnsrangingin
length from one meter to 30 meters.

Samples of either vapors or liquid
samplesare injectedintothesecolumns,
which may causethe individual com
ponentstoseparateandexitthecolumns
atdifferenttimes. The degreeofsepara
tion variesaccording to many factors
suchasthe packingmaterialcontained
in thecolumns,therateofflow ofgases
which push to samples through the
columns,the natureofthe samplecom
position andthetemperatureparameters
usedin eachindividual analysis.

Upon exiting thesecolumns,thevarious
componentsofeach samplearepassed
througli’a detectorwhich causesasignal
to berelayedto a Strip chartrecorder.
The resultantchart is referredto as a

chromatogram. This chromatogram
may contain few or many peaks or
spikes,dependingon all of the separa
tion parameterslisted above,which by
location representthe time requiredto
pass through the column retention
time and by the height of eachpeak
represent the strength of the ‘signal
produced. This peak height is trans
latable into other respectiveamountof
eachcomponentpresent.

Samples presented to the gas
chromatograph may either be intro
duced asvapors or liquids, as mixtures
or singlecomponentsamples.

In the specific applicationof blood al
cohol analysisby gaschromatography,
direct analysisof the blood presents
possibledamageto the columnmaterial
and precisemeasurementproblems.As
a result, the commonproceduraltechni
que involves the precise measurement
of 1 ml ofbloodtobeplacedin a septum
cappedcontainerwith aknownquantity
of an internal standardusually N
propanolanda small amountof NaCI
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common tablesalt to reducesurface
tension. This septumcappedcontainer
is eitherheatedcrallowedto equilibrate
so room temperature. Vaporsof the
volatile N-propanolandalcoholethyl
form a layerof vaporabovethe liquid
sampleheadspacein thesamepropor
tions that exist in the liquid itself.
Therefore,by withdrawinga sampleof
this headspaceand injecting it into the
gaschromna-tograph,wewill produce a
chrornatogramcontaininga peakrepre
sentingN-propanoland a peak repre
sentingethyl alcohol.Bymeasuringthe
relativeratio ofthe two peaksand cor
relatingtheirvalueto aknow.10%N
propanoland a known .10% ethyl al
cohol, the alcohol contentof the un
known blood specimenmay be deter
mined.

JACK BENTON
SouthwestScientificConsulting
P.O. Box 6581
Lubbock,Texas 79493-6581
806 796-1872

Thecalibration curve andlaborazcsynoses
angleto be discoverableasperArt. 39,14.Tea.
CCr. Pin. andAn. 67011-5,Sec3e.The Iauer

Upon the requsstof a personwho hasgivai a
specimenat the requestof apeaceofficer, full
infosmaonconcerningtheanalytical resubsof
thetestsofthespecimenshallbe madeavailable
to him or his anomey.

thould again be notedthat alcohol breath
testing equipment,so be valid for edantiaty
purposes,as per TexasDepaitmosuof Safety
Regulations,mustbe not only certified for test
ing. hot also periodically inspected.No gush
certificationccperiodic inspectionof bloodal
cohol testing equipmentis requiredfor admis
slbility of blood analysisresuhs.In the author’s
opinion, blood analysisOught to be treatedthe
sameasbreathalcoholanalysisandhaverequired
certification andperiodicinspection.

3 See also generally, Harper, ‘A Simple
Micnxnethodfor the Determinationof Alcohol
in Biological Mazerial,’J Laboratory& Clinical
M.dicias,7461934 SeeaIso Friedmanand
Biucic,Ihe IdentificationandDeterminationof
Volatile Alcoholsand Acid. JBiologicalCheat.
161 1938

DPA MAJOR LITIGATION CHIEF NAMED

Effective January17, 1989, Neal Walker
wasappointedthechiefoftheMajorLitiga
tion SectionMLS, by PaulF.Isaacs,Public
Advocate.HereplacesKevin McNally who
resignedJuly 31, 1988. The poSitionhad
beenvacantsinceKevin resigned.

MLS is responsiblefor coordinating the
Department’sdeathpenalty trial efforts
acrossthe state.With Neal’s appointment,
thesectionwill havearenewedemphasison
assistinglocal attorneysin capital trials
acrossthe state,asit will be a capitaltrial
section.

NealWalkeris a 1976graduateofPikevilleColleje and a 1979 graduateofdhase
Law School.He worked as a trial public advocatein the Piestonsburgpublic
defender’sofficefrom 1979-80,andasan appellatepublic defenderin theFrankfort
office from 1981-82.In 1983,he becamea full-time federalpublic defenderin the
EasternDistrict ofKentucky.He rejoinedDPA in Frankfortasa MLS member in
late 1985. Neal hasextensive capital litigation experienceat trial, appealand
post-convictionlevels.He has representedcapitaldefendant’s since 1985, and is
currentlyrepresenting5 capitalclients and is preparingfor reirials in 2 capitalcases.

‘Upon beingappointedby thePublicAdvocate,Nealsaid,"Wehopeto contributeto
the deathpenaltyeffort by interveningin casesat themost meaningfultime- the
pretrial stage.However,4 lawyerscan’t solveKy.’s deathpenaltyproblem.’

Astowhyithasbeen6monthssincenoonehbeenwilingtoreplaceKe,N
commented,’Understandably there is a reluctancein assumingtheresponsibilityfor
coordinatingcapitaldefensework without havingadequateresources.The system
is hemmorhagingand all we have are bandaidL The only solution is increased
funding through the Courts or legislature.’

Kevin McNally expressedhis delight with Neal’swillingnessto takeon therespon
sibility of that pmblem,"Theconceptof a deathpenalty trial unit wasalways an
unattainablegoalof mine.The idea thatNealWalker will headup Ky.’s capitaltrial
defense m meansthat the DPA will con to setthe pace for the restofthe
country,becauseNeal is oneof thebest trial lawyersanywhere.I’m thrilled about
his appointment.’

AND EARTHLY POWER DOTH THEN
SHOW LIKEST GOD’S

WHEN MERCYSEASONS JUSTICE.
-WILLIAM SHAKESPEARE,THE MERCHANT OP VENICE

NEAL WALKER

0,
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CASES OF NOTE

MITIGATION OF SENTENCE
State v. Legerdre

522 So.2d1249La.App. 1988

Convictedby a jury of 2d degreebat
tery, thedefendantwassentencedby the
trial judge to 5 years,the maximum.In
sentencingthedefendant,thejudge did
not considerthedefendant’smentalill
ness as in mitigating factor. He chal
lengedhis sentenceasexcessive.

The appellatecourt notedthat a ‘sen
tence may be found to be unconstiw
tionally excessivewhen consideredin

‘%, light of theparticulardefendantandthe
circumstancesof the particular crime
evenif it falls within thestatutorylimit.
This principle is especiallyrelevant
when the maximum penalty has been
imposed.Maximumsentencesarecon
sidered particularly suspectbecause
they arereservedfor the most serious
violation of the charged offenseand the
worstkind of offender.’ Id., at 1251.

While theLouisianastatuteon sentenc
ing and probationdoesnot list mental
illnessasa mitigating factor, Louisiana
caselawrequiresit to be consideredas
such. In fact, the court determinedthat
the mitigating circumstanceslisted in
the Louisianacapitalstatutehad to be
consideredby a sentencingjudge in a
noncapitalcase,eventhough the capital
mitigating factors by statute,expressly
applyonly to capitalcases.

The Court held, "When personswith
recognized,diagnosedmentalillnesses
areconvictedof crimes,that condition
should be considered to mitigate the

G’k typeand lengthofsentenceimposedon
" the offender, even if he has been ruled

legally sane. Incarcerationofa mental
patientin apenalinstitution for themax
imum periodof time applicableto the

crimeis not in keepingwith the stand
ardsestablishedby courtsof this state,
or with the theory of punishmentand
retribution. The defendantin this case
should have had the benefit of con
sideration of his mental illness as a
mitigatingcircumstance.’Id. at 1253.

Legendre opensup new possibilities
when applied to Kentuckypractice.Its
rationale requiresa Kentucky judge
whoreviewsa jury sentencedetermina
tion to listen to mitigation, whetherin a
statute or not, and decideif the jury
sentenceis excessive.Secondly,when
the case’srationalis applied to thehalf
truth in sentencinghearing,it means
that the defenseis entitled to present
mitigation of whateversort to the sea
tencers.

SEX CASE/BILL OF PAR
TICULARS

Letcher Roe v. Commonwealth
Ky., Sept. 8, 1988Unpublished

The defendantwasconvictedof 1stde
greerape,1st degreesexualabuse,and
2d degreesodomy and sentencedto 26
years.

The defenseattorney requesteda bill of
particulars.The prosecutor’sresponse
to it was: "Count One - 1979-1980,
Count Two - 1979-1980,Count Three -

1982, CountFour - 1983.’

Defensecounselinformedthecourt that
hewassatisfledwiththediscovery.Ina
5-2 opinion of theCourt, the Supreme..
Court of Kentucky wasnot however.
The Courtstated,"It is not conceivable
to us how an adequatedefensecould
havebeenpreparedafterreviewingthe

bill ofparticularsfiled in thiscase....In
fact, an adequate defensewas not
presentedat this trial.’

The Court expressedits outrage, ‘This
caseis alarmingin its demonstrationof
thesimplicity with which amancanbe
sentencedto26yearsin prisonon sheet
unsupportedallegationsof an ultimate
crime itself. No one at trial seemedin
terestedin anywayas to thecircumstan
ces,details,or eventsthat occurredand
for which appellant was ultimatelysen
tencedto 26 yearsin prison.’

JusticesWintersheimerand Vancedis
sented.

STATE MUST PRESERVE
SEMEN SAMPLES FOR

RETESTING
State v.Escalante

734 P.2d597 Ariz. App. 1987

The defendant was convicted of 5
countsofsexualassaultof two victims.

Beforetrial the defendantrequesteddis
missal becausethe state permitted
semenstains to deteriorateto thepoint
that they could not be scientifically
tested.Sincethestatefailed to freezethe
underwearof the victims, a defenseex
pertcouldnot do POMtestingon them.
PGM testing is capableofexcluding an
accusedin a sex caseas the semen
donor, or theperpetrator.

The appellate court found that it was
‘clear that the state had a duty to
preservethe semenstainsproperly.’ Id.
at 602. "When such evidencecan be
collectedand preservedby the perfor
mance of routine proceduresby state

ED MONAHAN
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agents,failure to preservethe evidence
is tantamountto prosecutorialsuppres
sion of the evidence,even though the
lossofthe evidenceis inadvertentand
not theresultof badfaith."Jd.

The Court held ‘that whenidentity is an
issueat trial, and thepolicepermit the
destructionof evidencethat could
pliminateadefendantastheperpetrator,
suchlossis materialto thedefenseand
is a denialof dueprocess.Dismissalis
the appropriateremedyunlessthe
evidence againstthe defendantis so
strong that a court can say,beyonda
reasonabledoubt, that the destroyed
evidencewould not have proved ex
onerating.’Id. at603.

HGN TESTING
Statev.Barker

.366S.E.2d642W.Va.1988

The policeman administered the
Horizontal GazeNystagmus HGN
Test, and estimated the defendant’s
blood alcohol level at .20%. The HON
test is basedon the principle thatcon
sumption of alcohol causenystagmus.
According to The Merck Manual of
DiagnosisandTherapy19804th Ed.
1982,Nystaginusis therhythmicosdil
lation of the eyesin a horizontal,verti
cal or rotary direction.Nystagmuscan
be congenitalor can be caused by a
varietyofconditionsaffectingthe brain,
including ingestion of drugs suchasal
cohol or barbiturates.Id.

The appellateCourt held it error to
admit the HON resultssince the state
did not introduceevidenceof the test’s
scientific reliability. Additionally, the
Court determined: "Even if the HON
test were found to be reliable,and its
results admissible, we would be left
with the question ofwhetherestimates
of blood alcohol content based on a
driver’s performanceof the HON test
areadmissible.The HON test is a field
sobriety test. A police officer’s tes
timony as to a driver’s performanceon
other field sobriety testslike finger-to-
noseor walking the line, is admissible
it trial as evidencethat the driver was
under the influence of alcohol. From
the evidencepresented,weare not con
vinced that the HGN testshould been-
titled toany moreevidentiaryvaluethan

otherfieldsobrietytests.’ 366S.E.2dat
64

PROSECUTOR CANNOT
COMMUNICATE WiTH

PARTY WHO HAS
ATTORNEY

UnitedStalesv. Hamraad
846F.2d854 2dCit. 1988

DR 7-104AX1 of the ABA Model
Code of ProfessionalResponsibility
prohibitsa lawyeror hisrepresentative
fromcommunicatingorcausingtocom
municatewith apartyto theaction who
is knownto berepresentedby a lawyer

The SecondCircuit found this ethical
ruleapplicableto criminalprosecutions
and to certain criminal investigations
beforethe attachmentofa person’s6th
amendmentrights. It is notedwith ap
proval that the rule prohibiting a
prosecutorfrom communicatingwith a
party who had a lawyer through a
prosecutorialinformant was limited to
"instancesin which a suspecthas
retainedcounselspecifically for repre
sentation in conjunction with the
criminal rather in which he is held
suspect, and the government has
knowledgeof thatfact." Id. at 859

FACTUAL BASIS
FOR OPINION ALLOWED

Hemmlngwayv. Stoic
543 A.2d 879 Md. App. 1988

Eric Hermningwaywas convicted of
manslaughter.The defendant did not
know the victim. His defensewasself
defensewith the victim being theinitial
aggressor. The trial court allowed the
defendant tocall a retiredWestVirginia
state policemanto testify as to the
reputation for violence of the victim.
The policeman’sopinion was that the
victim wasa very violent personbased
on his investigationof the crimes that
the victim was chargedwith, a 1979
voluntary manslaughter and a 1981
malicious wounding.However,thetrial
courtrefusedto allow the policemanto
mention the basis for his opinion, the
specific acts of violencecommittedby
thevictin

The appellateCourtheld it errorfor the
trial court to limit thepoliceman’stes
timonyto the lengthof timeheknewthe
victim and a bold conclusionasto the
victim’s reputationfor violence."In so
ruling, the court deprivedappellantof
anability to urge thejury tocredit[the
policeman’s]opinion becauseof the
substantialbasisforit.01d.atSS3.

LACK OF REMORSE
Dockeryv. State

504NE2d291 lad. App. 1987

The 76 year old defendant was con
victed of 12 counts ofchild molesting,
andsentencedto25 years.In arrivingat
this sentence,the trial judge listed 4
aggravating circumstances, one of
which was: ‘The defendant has din
playedatotallackofremorseorcontri
tion for his disgustingacts."Id. at297.

The appellatecourt reversedsincethe
trial judge improperly consideredlack
of remorsein sentencingi"The defen
dant has the right to protest his in-
nocenceat all stagesof the ‘criminal
proceedingincluding sentencing.This
is particularly true in instanceswhere
the evidenceof criminal acts comes
solelyfrom thevictims withoutanycor
roboratingevidence,physical or other
wise.’

In thepresentcase,the finding oflack
of remorse was based solely on
Dockeiy’spersistentdenialofhis guilt.
He hadnevermadeanystatementsthat
were inconsistentwith this claim ofin
nocence.The evidenceagainsthim was
comprisedsolely of the victims’ tes
tirnony and was not corroboratedby
physical evidence, such as medical
reports.Under thesecircumstances,the
defendant’s continuedassertionofhis
innocenceshouldnot be usedasan ag
gravalingfactorunderthe guiseof lack
of remorse. SeeMahia v. State1986,
lad.,496N.E.2d568,575whereaddi
tional evidenceof guilt waspresentto
substantiate finding of lack of
remorse."Id
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ROADSIDE SOBRIETYTEST
- Patrick v. State

750S.W.2d391 Ark. 1988

‘Thecourtheldthaitheresultsofaport
ablebreathtest,which isnot admissible
by theprosecutionto provea personin
guilty of DUI, are admissibleby the
defensewhen they indicate a personis
not guilty ofDUI sincethe evidenceis
exculpatory,crucial to the defenseand
sufficiently reliable. See Chambersv.
Missis.rippl, 410 U.S. 284, 93 S.Ct.
1038,35L.Ed.2d2971973.

MIRANDA VIOLATION NOT
HARMLESS
Smithv. Zant

855F.2d.71211th.Cit., 1988

The defendant,Smith, wasconvictedof
murderand robbery and sentencedto
death.Smith confessedto a friend that
he killed the victim, and later to the
police.Smith took the standat trial and
admittedstabbing and beatingthe vic
tim,butsaidthathedidnotmeantokjfl
him andhe wassorry that he had done
it

The Court found that a waiver ofMiran
darightswasanissuedistinctfrom the
voluntarinessofa confession.The con
sthudonalwaiverofMiranda rights re
quireda finding that in thetotality ofthe
circumstancesthere was 1 an "Un-
coercedchoice’ to waive them, and 2
there was a "requisite level of com
prehensionof the rights by the defen
dant.’Id.at716. Sincethedefendantin
thiscasehadanlQof65andamental
age of 10 or 11 and sinceexpertstes
tified at the habeasbearingthat it was
unlikely that Smith understood his
rights, theCourt held that Smith didnot

intelligently waive his Miranda rights.
Also , the Court held thattheerrorwas
not harmlesseither to theconviction or
sentencebecauseconfessionscarry"ex
tremelyprobativeweight.’ While there
wasoverwhelmingevidencethatSmith
killed the victim, therewasa disputeas
to whether this was with or without
malice. Additionally, therewas "con
siderabledifferencebetweenthe tenor
of Smith’s confessionand that of his
trial testimony....’id. at722.

* iNADMISSIBILITY OF
VICTIM’S MEDICAL RECORDS

RonaldStewartv. Commonwealth
Ky. App.,12/1688Unpublished

Stewart was convictedof 1st degree
rape and sentencedto 10 years.The
prosecutorintroduced5 pagesof cer
tified medical records of the victim
without any witness,medicalor other
wise, testifying to them.They included
a notation by a nurse: "Rape relief
unintelligible mark pt’s bedside...."
The recordon the gynecologicalexam
stated,"Description: extgent-nixsome
swelling clitoral... Impression: NL
physical and pelvic examx for slight
clitoral edema...’

The Courtheld therecordsinadmissible
sincein theabsenceofexperttestimony
thejwy was"invited to speculatewhat
constituted‘clitoral edema’,’ and al
lowed tohave anopinion that thevictim
received"raperelief’ without an expert
laying the foundation for the con
clusion, and since the opinion was an
ultimate fact which is solely in the
province of thejury. Also, the defen
dant wasdeniedthe right to cross-ex
amine and confront the doctor. The
Court noted that the defendant had no
duty to call the doctor; rather the
prosecutorhad the duty to introducethe
evidenceproperly.

POLICE CAN NOT WELCH ON
PROMISE

Jerry Johnsv. Commonwealth
Ky.App., 12/1688unpublished

In gaininga confessionfrom Johnsthat
he committed a burglary, the police
strucka dealwith him. If Johns agreed
to be wired to get a confessionfrom a
co-defendant,thenJohns waspromised

by the police that he would not be
chargedwith any crime. Johns per
formed his part of the bargain. The
promise was ignored, however, and
Johns wasarrested.He entereda con
ditional guilty plea, andreceivedtwice
the sentenceofthe co-defendant

The Court ofAppealsreversed,holding
that Workmanv. Commonwealth,Ky.,
580 S.W.2d206 1979 applies to a
police officer’s breakingan agreement
with an accused,and is not justlimited
to a prosecutor’sweiching on a bargain.
This is so,even if theprosecutorisun
aware of and doesnot aujhorizethe
policepromise.The indictmentwasor

eddismiss -

ED MONAHAN
AssistantPublic Advocate
Directorof Training
Frankfort,KY 40601

Trooper cleared in
rapessayscolleagues

still wary
Aaat. p...,

TRAVERSE CITY, Mich.
- When he retired from the
State Police last December,
U. Robert L Beadle was a
23-year veteran with exper
tise in child abusecases.

Four months later, he
found himself on the other
side of the fence, Charged
with raping two girls, one 11
years old, the other 13.

Two juries acquitted Bea
dle in August andSeptember,
but the verdicts haven’t end
ed his personaltrial.

Beadle, 52 says being ac
cused of the very crime he
dedicated part of his life to
solving will always haunt

"The only way Fmgoing to
clear my name Is to go out
and catch the guy who com
mitted thesecrimes, and I’ve
alreadystartedmy Investiga
tion," he said.

State police Investigators
say that they still have seri
ous questions about Beadle,
who also hasfaced two inde
cent exposurechargesIn the
past year.

Beadle’s wife, Shirley, 54,
and three daughters have
stuck by him throughout the
ordeal. Some 80 friends have
written letters of support,but
others have turned their
backs on the family.
Circinrati Pot:, Ocwber4,1988
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CRIMINAL DEFENSEFOR THE POOR,
1988

The United States Department of
Justice’sBureauof JusticeStatisticsin
September,1988 issueda report on in
digent criminal defenseservicesin the
United States. The reportcoveredthe
year1986,and comparedit to theinfor
mation obtainedin theprevioussurvey
for 1982. A summaryof thereport fol
lows. -

I. NumberofCases

There were 4.4 million indigent
criminal casesin 1986,a 40% increase
incasesfrom1982.

II. CaseloadIncreases

Threestatesand theDistrict ofCoiwn
bin more thafl doubled their indigent
criminal caseloadsbetween1982 and
1986. Another 4 stateshad caseload
increasesbetween80 and 100%.
Kentucky’sincreasewas111%, the4th
largest increasein the country. See
Table 9.

m.Percapita Costs

The nationwide per capitacost of in
digent criminaldefensein 1986 ranged
fromalowof$.69inArkansastoahigh

of $28.90in the District of Columbia.
SeeTable6. Of the 10 stateswith the
lowestpercapita costs in 1986,7were
in the South. Kentucky ranked 36th
with a $2.06percapita expenditure.

IV. AverageCostPer Case

The nationwideaveragecostpercasein
1986 ranged from a low of $63 in
Arkansas to a high of $540 in New
Jersey. Six of the 10 staleswith the
lowest averagecostsper casein 1986
were in the South. Kentucky ranked
47th with a $118averagecostpercase.
SeeTables 6 and8.

V. UnconstitutionalConfract Sys
tems

The Report stated, In contract
programstherearea variety ofpayment
mechanisms.Oneofthemost common
is to esiablishacostlevel foreachtype
of case. For example,a county may
contractwith *a private lawyer or law
firm to handlea givennumber offelony
casesat $1,000per case. In other juris
dictions, the funding sourcemay offer
to pay a total annual amount for the
handlingof all casesrequiringappoint-

mencofcounselin a givenjurisdiction.
Thiscontractmethodhasrecentlybeen
underattack in severalStatesand was
held unconstitutionalby the Arizona
SupremeCourt in Smithv. State, 140
Arizona3551984.

In theSmithcase,theArizonaSupreme
Court found that the Mohave County
contractsystem,which by designas
signedthe indigent defensesystemrep
resentationto the lowest bidder, vio
lated the fifth andsixth amendmentsto
theU.S.Constitution for four reasons:
1The systemdidnot takeinto account

the time the attorney is expectedto
spendin representinghis shareof in
digentdefendants.
2 The systemdid not providefor sup

port costsfor theattorney, suchasinves
tigators,paralegals,andlaw clerks.
3 The systemfailed to takeinto ac

count the competenceof the attorney.
An attorney,especiallyone newlyad
mittedto thebar, for example,couldbid
low in order to obtain a contractbut
would notbeableto representadequate
ly all of theclients assignedaccording
to the standards

4 The systemdid not takeinto ac
countthecomplexity of thecase".

Table 8. Ten Stateswith the lowest average castper Indigent defensecase,982and 1956

1982 1986
Cost Cost

Stat. per case Stat. per case

Oklahoma $ $5 * Arkansas $ 63
ConnectIcut 105 * Oldahoms 102
Louisiana . 313 MississippI 107
VirgInia 111 VirgInia 116
Maine 112 Kentucky III
Arkansas 115 illInois 130
Nebraska 117 ConnectIcut - 138
Idaho 122 GeorgIa 13$
MississIppi 323 Massachusetts 143
IllInois 130 Nebraska 152

Note: Sampling error may affect the precision
of the order of StatesIn this table.

0
/

Table I States with the ls.rgest percentage
IncreasesIn Indigent defensecaseload,1952-86

Percent increase
in caseload,

State 1982-86

HawaIi 281%
Oregon 214
District of Columbia 184
Kentucky III
Massachusetts 96
Montana 95
lows $7
Arkansas $2

Note Sampling error may affect theprecision
of theorder of Statesn this table.
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Conclusion - -

- ‘t is commonknowledgethat Kentucky
L’ranks among the lowest statesin the

country in many critical education
categories. It is not VC1 well known
thatKentuckyranksatthebottominits-

* commitmentofmoneyto thedefenseof
* - indigent citizens accusedof crimes.

Kentucky’s systemis providinganun
constitutional system of funding in
manyof its counties. Kentucky is ripe
for a Smith v. State, 681 P.2d 1374
Ariz. 1984 challenge.

ED MONAHAN
AssistantPublic Advocate
Director of Training
Frankfort, Ky. 40601

ndnt d.f*nss -

According to the Constitution, .11 thoseaccused-
of crimes punishable by incarcerationhavea
right to an attorney. The courts have ruled that
the defense of accusedpersonsmust be pro.

* vlded regardless of the defendant’s ability to
pay for such counsel. Therefore, the costsof In
digent defense servicesare borne by the public.

he Nation spent almost $625 million during - -

L 32 for indigent criminal defense servicesin
.out 3.2 million State and local court cases. -

The 1982 expenditure for Indigent defensewas
A% more than the estimated $435 million cost

durIng 1980 and 213% more than the estimated
$200 million spent In 1976. -

1he average cost of an Indigent defense natIon.
wide was $196, ranging from $567 in Hawaii to
$85 In Oklahoma.

Assigned counsel systems that require the ap- -
- polntment of private attorneys dominate service
delivery patterns. Sixty percent of all counties -
use assigned counsel systems; 34% use public
defender systems; and 6% use contract

:systems. - -

- Public defender systems are the dominant sys
tern In 43 of the 50 largest counties in the
United States and serve 68% of the Nations -

- population. -

growing number of casesare no longer being
handled by public defenders, primarily because

of the IncreasIngly strict definition of what con
‘stitutes a conflict of Interest and limits on the
number of casesthe public defender Is able to
handle. -.

Of all counties studied, 75% have someform
of recoupmentrequiring defendants to repay a
.poflion of their defensecosts; but 25% of the
countles that have recoupment reported that no
paymentswere received in 1982. -

L ‘‘!‘"

Table 6. Per capIta and averageeastper Indigent defensecase,by Stats, 1956

- Total Per calta cost Caseload Averafe cost oar case
State expenditures Amount Ranking estimates Amount Ranking

Total $991,047,250 $4.11 4,441,000 $223’

Alabama
Alaska
Arizona
Arkansas
California

6,153,292
6,192,400
16,240,654
1,636,500

251,504,168

1.52
12.91
4.89
.69

1.32

44
2

10
51
3

32,000
15,000
71,000
26,000

$16,000

192
468
230

63
284

29
2

20
51
10

Colorado
Connecticut
Delaware
DistrIct of ColumbIa
Florida

12,126,270
9,251,316
2,150,000

18,089,976
$2,133,008

3.11
2.90
4.34

28.10
7.03

21
25
14

1
5

53,000
67,000
15,000
54,000

307,000

229
13$
153
334
26$

21
45
40

7
13

GeorgIa
HawaII
Idaho
Illinois
Indiana

1,318,500
4,382,109
2,622,000

33,101,784
10,966,497

1.31
4.13
2.62
2.87
1.99

47
1$
2$
26
37

60,000
20,000
16,000

255,000
68,000

13$
219
164
130
152

44
22
35
46
36

Iowa
Kansas
Kentucky
Louisiana
Maine

11,536,005
4,262,333
7,664,000

10,842,017
1,962,194

4.05
1.73
2.06
2.41
1.67

20
41
36
34
42

42,000
26,000
55,000
69,000
10.000

214
165
11$
158
187

11
34
41
38
31

Maryland
Massachusetts
MichIgan
Minnesota
MississippI

20,042,024
20,761,822
43,612,175
14,155,242
2,912,000

4.41
3.54
4.17
3.36
1.11

13
22
11
24
50

102,000
145,000
135,000
54,000
27,000

196
143
316
261
10?

21
43

8
14
49

Missouri
Montana
Nebraska
Nevada
New Hampshire

6,746,272
4,220,501
4,335,000
6,382,795
4,329,960

1.33
5.15
2.71
6.63
4.22

49
8

27
6

-16

37,000
10,000
29,000
22,000
11,000

153
413
152
291
402

32
4

42
9
5

Now Jersey
New Mexico
New York
North Carolina
North Dakota

31,025,000
6,213,700

111,671,210
16,480,110
1,225,963

4.07
4.25
1.28
2.10
1.81

19
15

7
29
39

57,000
23,000

457,000
70,000

6,000

540
269
244
235
195

1
12
17
19
26

Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South CarolIna
South Dakota
Tennessee
Texas
Utah

26,518,090
4,496,538

22,432,300
28,636,000
2,083,091
4,699,868
1,781,804
7,792,823

32,897,000
2,321,765

2.47
1.36
8.31
2.41
2.34
1.39
2.52
1.12
1.97
1.40

32
4$
4

33
35
46
31
43
38
45

142,000
44,000

141,000
148,000

8,000

31,000
5,000

38,000
213,000
22,000

188
102
160
193
254

152
367
205
154
198

30
50
37
25
11

41
I

24
39
25

Vermont
Virginia
Washington
West VirginIa
Wisconsin
Wyoming

2,777,798
10,122,671
21,190,420
4,848,921

20,051,508
1,749,543

£13
2.15
4.75
2.53
4.29
3.45

9
40
12
30
17
23

16,000
87,000

201,000
20,000
77,000
4,000

177
116
209
242
261
431

33
48
23
18
15
8

Note: Sampling error may affect the precision following cssetypes: felony, misdemeanor,
of the ranking of States In thIs table. Percapita juvenile, appeals, mental commitments,
estimatesbasedon 1986 populatIon data are from probatIon/parole revocations, postconvietIait
the Statistical Abstract of the UnitedStates. relief, and other criminal matters.
fl!5 table 26. Caseloadestimatesinclude the ‘Average calculatedon unroundeddata.

B&raau ta0c. Si.Xs
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BOOK REVIEW

QUESTIONING AUTHOPJTY
DavidL Bazelon

Alfred A. Knopf, 1988
295 pages

David Bazelonservedon the Court of
Appealsfor theDistrict ofColwnbiafor
35 years,15 aschiefjudge,beforezetir
ingin 1985. QuesiioningAuthorllyisa
collection of his writings on criminal
law, focusing on the insanity defense.
While some of the writings first ap
pearedmanyyearsago asopinionsor
articles,mostofthefirst halfofthebook
appearsto have beenwritten for this
publication.

The first halfofQuestioningAuthor-lty
is excellent. JudgeBazelon’sthesisis
that povertyand social injusticebreed
crime and that a just societywill not
ignore that relationship. In comment
ing on United States v. Bra wner1972,
JudgeBazelonsays,

If, In a given case involving criminal
resporalbilily, social and economic
deprivation Lc a substantial
component ofbehavior, evidence of
this personal history should not be
categorized as irrelevantand
therefore excluded. The Issue of
criminalresponsibility, like other -
subjects in the criminal law, does not
permit us to ignore the relationship
between antisocial conduct, on the
one hand, andpoverty and social
injustice,on the other.

JudgeBazelonarguesconvincinglythat
incarcerationis not a cost effective
meansof dealing with street crime.
Thosewho would rob or steal rarely
think beyond the risk of being caught
and will notbedeterredby lengthysen

1 tencesimposedon others. Thosewho
are caughtareincapacitatedfora time,
but at greatpublic expenseand in in
stitutions that inevitably serve as
graduateschools for further criminal

- conduct.

On a different plane, JudgeBazelcxi
points out thefallacyof the notion that
criminal conduct is all a matter of
choice,by quoting from Mike Royko

You take some teen-ager In an c1uent
suburb. He hasjust returnedfrom
playing tennis orfootball cjer school.

He walksInto a 7-or 8-room
house in which he hashisown room,
equippedwitha stereoand maybehis
own TV set and a closet full of clothes.

After dinner with his father who
hasa well-paying fob,andhismother,
who might workbut who also might
behome every day, he goes In his
room, looks In the mirror and asks
himseV,"Whatis in my heart? Do!
ward tojoin a gang and go out and
mug somebody on the street and
pursuea IVe ofviolenceand crime?
Or do! want to go to collegeand
becomeaCPA?"
Goodness, thank goodness, usually
prevails over evil. So the lad does not
go out and join a street gang.
A similar decision is made by a youth
in one of the city’s many slum areas.
Hishome isa dismalfiator a
congested housing project. Income Is
his mother’swelfare check. School is
aplace where the most important
thingyoulearn Is not to turn your
back on strangers. Security and -
sociallife are the other ds on the
street - the gang.
So he looks In the mirror and asks,
"What is in my heart? Do! want to
become a CPA, or a physician, or a
lawyer? Do! want to someday make

$5O,Oormoreayear? Doiwant
to go to Northwesternor Georgetown
ormaybeYale? Hell no. I ward to
pursue the life ofcrimeand violence.
I want to go out and mug somebody.I
want to wind up doing lOto 20so1
canbewith myfrlendr.

JudgeBazelonbelievesin lnternRlcon
trols - that peopledo the right thing
becausetheyanto dothe right thing,
not becausethey areafraidof thecon
sequencesofdoing the wrongthingas
those who rely on externalcontrols
urge.Wemuststrivetocreateasociety

* in which mostpeoplewill havepositive -
internal controls and thereforewant to
dotherightthing.Thismeansthatwe
mustwork seriouslyto alleviatepoverty
and social injustice and reverse the
decline of family, church and com
munity values. -
QuestioningAuzhorltyisatitsbestwhen
it asks its middle class privileged
readers to acknowledgethe blatant un
fairnessof ignoringtherelationshipbe
tweenenvironment and crime. Accep
tanceof thefact that crimeis not totally
theproduct of a free will works against
mandatoryincarceration andfixed sen
tencesand in favor ofprobation,work
release,and other flexible meansof
dealing with offenders. Unfortunately,
Judge Bazelon provides no clear
prescription for dealing with those
whose "rotten social background" has
made them dangerousto other people.
He provides us with the example of
Murdock Benjamin, who killed two
peopleover a racial epithet1a man who
had beenturnedinto "blastingpowder

- by bitterness and racial injustice.’ In
the end,wedon’t knowwhat to do with
Murdock as he is referred to in the
book except lock him up in the
psychiatric ward ofa prison hospital.

/

n
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ThatJudgeBazelonprovidesuswith no
answersfor the problem of the violent
criminaldoesnotdetractfrom theworth
ofhismessage-thatsocietymusttzyto
makelife betterfor thoseborn to alife
of povertyandthe criminaljusticesys
tem must be sensitive to offenders’
backgrounds.At the sametime, how
ever,QuestionlngAuthorllyis seriously
deficient in ignoring the voicesof vic
tims many of whom are themselves
from deprivedbackgroundswho want
protectionand who see many would
sayvalidly the criminal lawasanagent
ofretribution for the hamis they have
suffered. Concernfor victims is not
ineonsistentwith concernfor offenders.

QuestioningAuthoritybarelyacknow
ledgestherelationshipofdrugs to street
crime,atonepoint evensuggestingthat
alcohol reducescrime becausea grim
world looks better aftera few drinks.
Leaving drugsout of thediscussionis
hardto figure, sincemost peopletoday
equatestreetcrimewith drugs.

While the first half of Questioning
Authority is thought-provoking, the

C
secondhalfof thebook isacutandpaste
job ofold articlesand opinions that are
out of date and add little to the basic
theme. For examplehe includesan ar
ticle written in- 1981 on Robbins v.
California, even thoughRobbins was
overruled in 1982 by UnitedStatesv.
Ross. He discussesthe unreliability of
predictingdangerousnessbut doesnot
mention United States v. Salerno
predictingdangerousnessin pie-Dial
releasedecisionsor Barefootv. Esielle
predictingdangerousnessin capital
cases.

The book is alsodisappointingin failing
to provide the flavor of the court on
which JudgeBazelonservedfor solong.
Wereadvery little ofotherpersonalities
and nothingofthe debateson the sig
nilicant casesdecidedby the Courtof
Appeals for the District of Columbia
duringJudgeBazelon’s35 yearson the
court. You’ll be disappointed if you
pick up this book expectingto readwhat
Judge Bazelon thinks aboutJudge
Burger -- as the former ChiefJustice
wasknown whenheservedon theDC
CourtofAppeals.

WILLIAM FORTUNE
University ofKentucky
Professor,Law School
Lexington,Kentucky40507

Bill hasbeenaLawPmfessoratUK for
the past 20 years.He attendedthe
University of Kentuckyschoolof law
graduatingin 1964. He wasa federal
public defender for the Easten Disirict
of Kentucky 1978-79 . Prior to that
1975-76,he was a Los Angelespublic
defender. Bill is also a frequent CLE
speaker for AOC, DPA and other or
ganizationsaroundthe state.

SInceAugust 1 1988,11attorneys
have left the Departmenthaving a
combinedtotal of68 yearsof ser

viceand experience.

JOANNE YANISH RESIGNS

t.

:T1
After 7 years of providing repre
sentation to appellateandpost-convic
tion branch clients, JoAnne Yanish
resignedfrom DPA effectiveJanuary9,
1989. Larry Marshall saidof her, ‘Jo
Anne is thekind ofpersonwho comes
alongrarely in life. I havebeenmade
all the more richer by her association
with and friendshiptoward me. It is
goodtoknow that JoAnnewill continue
to fight for thehave nots ofsociety.’

JoAnne,whobegan her careerasa legal
aideattorneyprior tobecomingapublic
defender, will continueher dedicated
serviceto public interestlaw in hernew
job with the Consumer Protection
Division of the Attorney General’s of
fice. JoAnne’s DPA friendswill miss
hertenaciousspirit and common sense
as well as her day-to-daysupportand
advice. We wish JoAnne the bestand
arecertainshewill continue to do well
and do good.

There are currently 10 attorney
vacanciesin DPA field offices.The
vacanciesare In Hazard, Stanton,
London, LaGrange,Morehead,

Frankfort, and Paducab.
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STAFF CHANGES__

Brain defects
may be linked
to sex crimes
Assoc,.t.d Preu

SAN FRANCISCO - Many
child molesters andsadistssuf
fer subtle damage in the parts
of the brain responsible for sex
ual fantasy,possibly explaining
the source of their abnormal
urges, a study suggests.

And a separatestudy of a
rarekind of rapist found abnor
malities In the part of thebrain
that allows conscienceto con
trol Instinctive emotions. The
men were lonefl who commit
ted their crimes during sudden
brain seizureswithout anger or
motive.

Both studies were presented
Wednesdayduring a sessionon
the biological roots of Instinc
tive behavior at the annual
meeting of the American Asso
ciation for the Advancementof
Science.

The first study, of 400 men,
found abnormalltles In the por
tions of temporal lobes - the
part of the brain near the ears
- In 40 percent of the sadists
and half the child molesters,
said Ron Langevin, senior re
searchpsychologist at the Uni
versity of Toronto’s Clarke
Institute of Psychiatry.

Theother study - by Dr. An
nellesePontlus, a HarvardUni
versity associate clinical
professor of psychiatry - dealt
with two offenders who com
mitted their crimes without
premeditation, feeling or anger,
and who rememberedtheir acts.
despite hallucinations. -

TheCincinnati Post,January19,1989
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BOOK REVIEW

THE ANGRYBOOK
TheodoreI. Ruben
1970;Macmillan
paperback,$4.95

A friendofmine, seeingthat I wasread
ing this book, volunteeredthat he had
his anger undercontrol. It wastheone
thing in his life he’d dealt with because
ofan extremely angry father. He said
he hardlyever felt angry andwhen be
did, he managedto so understandthe
other side of the argumentthat hisanger
disappeared.He admitted he admired
"stand-up" kindof peopleand felt him
selfa ‘wimp.’ It wasobvioushe hasa
problem with anger. He grew up
without an exampleof the healthyex
changeofhonestthoughts,whichis the
author’s definition of anger. He saw
angeras an emotion that should be
divorcedfrom hispersonality.

NO ANGER

No anger is anger out of touch. My
friend had lost touch with his anger,
subjugatingit becausehe’d been con
stantly beratedby his father. He sur
vived the verbalabuseby "not making
wavesTM becauseit was not smart to
speak up. Unresolved anger is laid
away into a storehouseor "slush fund.’

- SELF-ESTEEM

The author ofTheAngryBookwrites in
depthaboutthe visible signsofstored
anger that affect a.person’simageof
himself. Unhealthycoping with anger,
as explained by the author, takes the
form of scheming, brooding, Dying to

secondguessorbeonestepaheadofthe
game,and blowing up over nothing
anger Inappropriateto the situation.

The biggestproblem is that the person
is pretendingto be someonehe is not.
Trying to be likeable and easy-going
getsin the way ofone’s best interest in
conflicts.

The poormanager ofangerfinds him
selfgoing alongwith somethinghereal
ly doesn’t want to do simply to "be
nice." Afterward,hefeelsput uponand
berateshimselfforagreeing.Theobject
of theangeris unawareof thisanger,so
the anger tactics of the poor anger
manager, such asshunningthe offend
ing party, are wastedon the other per
son.

INAPPROPRIATE ANGER

Often the frustratedpoormanagerof
anger inappropriately opens the
floodgatesof the storehouse,lambast
ing a personwho has no idea what set
the tirade off.

The poor managercanlet angerescape
when he trusts someoneto love him
regardlessofhis anger in my Mend’s
case- his mother or he mayweigh the
situation andseea chanceto unloadthe
anger on someonewho isn’t important
to him -or that may be neverseenagain.

The key hereis thecalculatedmannerin
which angeris controlled- consciously
withheld rn released.

UNCONSCIOUSCLUES

Angerwill ‘out" evenin themostcon
trolled person. Manifestationswill be

unmistalceable- theoverly-aggressive
angry driver,or a personwith a spitefUl

I tongue -- no matter what or who the
subject.The author saidhe’snevermet
anoverweight personwho did nothave
a tremendousstorehouseofanger.

MANIPULATIVE ANGER

There are peoplewho are not really in
touchwith their anger or are not inter
ested in the honàst exchange of
thoughts, but who manipulate with
anger toget their way. They experience
the oppositeofrepression--they merely
spout.

VIOLENCE

Violenceis the antithesisofhealthy in
terplay and becomes the metamor
phosis of the storehouseof anger. We
see the destructive results of-stored
anger-overkill, murdererswhoempty
a gun into a victim. The author
lists othersas suicide victims, spouse
abusers,andrapists. The personis in
touch reactionally with his anger and
inappropriately strikes out- sometimes
at the sourceofhis anger, but often the
anger is displacedon a stranger.

The author does an excellent job of
presenting hidden forms of anger.Un
fortunately, as the book is primarily a
self-helpbook, it doesn’t suggestways
todealwith newlyfoundanger.Forour
purposesit presentsa new waytounder
stand criminaldefenseclientsandour
selves.

CRIS BROWN
Paralegal
Franklort, KY 40601

CRISBROWN
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Court Ordered Birth Control a Step Toward Chemical
‘Jails’

WASHINGTON - When De.
bra Forsterwas11, she was raped.
At aboutthat time, shebegandrug
abusethat hasincludedcocaineand
LSD. Shewas married at 15; by 17,
she was the mother of two boys.
Not surprisingly,shewasa terrible
mother. Today, she is 18 and the
focus of a legal controversy.

A yearago in Mesa,Ariz, she
left her infant sons,ages18 months
and 6 months,alonefor three days
in a swelteringapartmentwithout
air conditioning. She was on a
binge becausemotherhoodwas,she
says, too much for her. The boys
nearly died. She wasarrestedand,
while in jail, gave birth to a girl.

She could have beensentenced
to 30 years.Insteadshewasput on
probation, with an especiallytrou

George F.
will
Washington Post
columnist

bling wrinkle: Her sentenceof life
probationnot only forbids herto re
establishcontactwith her children,
it requiresher "to remain on some
methodof birth control" for life.

One symrathizeswith the sen
tencingjudge, a woman exasperat
ed with "babies having babies."
However, this sentenceis a step
down a dangerouspath.

Presumably,Forsterwill be re
quired to furnish written evidence
that she is using birth ,control pills.
To compel the use of a drug is an

intrusive act.To compel the useof
a drug that controls an important
humancapability,as a birth-control
pill does,is especially intrusive.

Whengovernmenttamperswith
sexuality, it is touching personal
identity. In light of the recentelabo.
ration of a woman’s privacy right,
as defined in constitutional law
concerning abortion, it is hard to
imagine the sentencewithstanding
the scrutiny of an appealscourt.

But regardlessof its constitu
tional standing Forsteris a Catho
lic, so the sentencemay violate not
only the privacy right but the
guaranteeof free exercise of reli
gion, it is morally repellent.

CompellingForsterto usebirth
control pills is not as.intrusiveas,
say,compulsorysterilizationwould
be, not least becausewhat the pill
doescan bereversed.But intrusive
ness is not made acceptableby
beingreversible.

The seriousness of such an
intrusionis suggestedby this sensi
ble intuition: It is less troubling for
governmentto removea child from
incompetent or abusive parents
than for government to stipulate
who shall not procreate.

Forster’s sentencecannot be
considered mandatory preventive
medicine. What is to be prevented
-pregnancy- is not an illness.
And for a court to mandatemedi
cine for punitive purposesconflicts
with the fundamental moral impera
tive of medicine: "Do no harm."

What the sentencingjudge is
trying to prevent is not a disease

but bad behavior.
But the practice of administer

ing drugsfor behaviormodification
has enormous potential for mis
chief. Compulsory medication for
personsincapacitatedby. psychosis
is not uncommon.But such involun
tal7 medicationis undertakenonly
when the will of the patient is
presumednot to exist, or to be so
attenuatedthat only chemicalinter
vention can even partly restoreit.

This is utterly unlike the man
daring of a drug in Forster’scase.
There,thepurposeof the drug is to
incapacitateher body so that soci
ety will not have to count on her
will to make her behaviorbetter.

There are manypotential uses
of "chemical penology,"all of them
subversiveof individual autonomy.
Rapists could be sentenced to

"chemical castration," drug treat
ments that reducethe body’s pro
duction of testosterone.Violent re
ddivists could be sentenced to
perpetualsedation.Perhapsdrunk
en drivers could be sentencedto
remainon a drug thatwould make
them painfully ill if they consumed
any alcohoL

Clearly manysuch punishments
would be crueler, in the senseof
more demeaning,than the normal
punishment of imprisonment for
serious offenses. Forster’s offense
was serious.She should have been
sent to jaiL The law should try to
regulatebehaviorby the traditional
mixture of influences. The law
should appeal to conscience by
stigmatizing certainbehavior, and
should posea threatto be feared.

© Washénglen Post Wrilefi Group
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FUTURE CRIMINAL DEFENSE
SEMINARS

NLADA Defender Management
Training
May 4-6, 1989
New Orleans,Louisiana
202452-0620
A programthat trainspublic defender
supervisorson managementskills.

17th Annual KY Public Defender
TrainingProgram
June4-6,1989
Holiday Inn North,
Lexington,Kentucky -
Featuring Stephen Rench, Joe Guas
taferro, Lenore Walker, Gerald
Goldstein, TerranceMcCarthy, Doug
Mage

National Criminal DefenseCollege
Trial PracticeInstitute
June 11-24 and July 16-29, 1989
Macon,Georgia

The College was formed in 1985 socotninneshe
important work which had been performed by she
National College for Criminal Defense in Hous
ton afterthat organization dosed üi door in 1983.
Each year, the NCDC presents 2 sessions ci the
Summer Trial Practice Instinne on the campus of
Mercar Law School in Macon, Georgia.

About the Trial Practice Institute: EachIwo wedt
session is limited so 96 participants, who are
divided into small groups acoonling to that ex
penance. The least experienced groups northafly
have had nouy trials. his not unusual for
members ofthe most ezpenanced group so have
tried 50 ormora jury eases.

Topics covered in the group exercises include
client interview, rry selection, direct and cross
examination, impeachment, expert wimesses and
dosing argument, among others. Each par
tidpuntpetfonns each daily assignment underthe
supervision of$ manberof the nationallymoog
nized faculty. Faculty members route daily, and
videotape is provided in every room.

In addition so the small group exercises, daily
lectures and demonstrations are presented by the
faculty. Professional actors are used in the roles
of clients and wlmeuea.

Tuition: $90000 per session. Registration Pee
- $25.00

The registration fee, which will be applied to
tuition, is non-refundable and must accompany
a".iti"n- Tuition ii payable upon receipt of
hivolce, and must be paid in advance unless
otherarrangements are made. Delayed payment
auxngeznenls may be made with public defender
offices where necessary. Tuition Includes
lunches/coffeebreaks on weekdays and
scheduled social events. Participants amen their
own for all othermeals.NCDC, rio Mercer
Law School,Macon, Georgia31207,
9127464151 -

Death PenaltyPracticeInstitute
October1-6,1989
Ky. LeadershipCenter
Faubush,Ky. 112 hour westof Some
rset
The programcoverstrial, appeal, and
stateandfederalpost-convictioncapital
litigation usingthetrial practiceformat.

NLADA Annual ConferenceNovem
berl4-17, 1989
KansasCity, Missouri
202452-0620

Cross-Examina- NCDC Advanced
don Semlnstr
April 14-16,1989
Atlanta,Georgia
912746-4151
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