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FROM THE EDITOR:

In a magnificent article in our February,
1989 issue,the ChiefJusticeenlightenedus
on the practiceof KRS 26A.020 recusals.
We presentfurtherinfoernationon themany
situations that require judges to disqualify
themselves.

Incompetency is a difficult area. As
criminal defenselawyers, we often have
failed to doagoodjob of communicatingthe
incompetencyof our clients to the court.
Incompetencyof the mentally retardedis
even morecomplicated.However, a good
instrumentis being developedto increase
the ability to assesswhen a mentally
retardedpersonis not competentto stand
trial. That work is sharedwith us.

Thedefenseof DUI casescontinuestochal
lengeus in an everincreasinglyhostile so
cialenvironmentWaysto insureourclients
arefully defendedfrom unfairconclusions
andconvictionsare exploredin this issue.

In interviewswith P. JosephClarke.Jr. and
David Doan we continue to explore the im
mensetoll capitaldefensework has on us
and the enormous underfunding of our
public defenderwork in Kentucky.

This issue we begin a 3 paIl series on pro
bonowork. ThePresident-Electofthe ABA
urges us to commit ourselvesto help the
poorandthosein need. Improper actionby
a law enforceroften leavesa criminal con
viction unchanged,but therearecivil con
sequences.Sec. 1983 law provides some
reparation, as JeromeWallace tells us.

The Advocateis a bi-mmthly publicationof
the Dcpastrncntof Public Advocacy, an agency
within the Public Protection and Regulation
Cabinet.Opinionsexpressedin axticlesaxethose
ofthe authorsanddo not necessarilyrepresentthe
viewsof DPA. Th.Advocat.welcomescoffespomi
denceensubjectstreatedin it.

Edward C. Monahan,Editor
Crls Brown, ManagingEditor
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THE ADVOCATE FEATURES
Pendleton,Robertson,Harrison, Nicholas Public Defender System

How manyattorneysarein your sys
tem?

Therearenow3 attorneysin this system:

David W. Doan,211 WestShelby
Street, Falmouth, Kentucky 41040;

Michael D. Trlplett, 102 E. 8th
Street,Covington,Kentucky41011;

Elizabeth Davenport, 103 West
Main Street,Carlisle,Kentucky
40311

What counties does your system
cover?

Pendleton,Robertson,Harrison and
Nicholas

What wasyour system’scaseloadfor
January 1, 1988 through December
31,1988?

Misdemeanors
Felonies
Juvenile
Other

112
‘Si

14
84

Total 361

How many casesdid your system’s
attorneystry during 1988?

Approximately30%of the 361 handled.

How many capital casesdid the sys
tem handle in 1988?

Onecapitalcase.

How many indigent felonies/mis
demeanorsdoesan attorney in your
systemon the averagehandle?

Approximately15 permonth.

How much areyour system’sattor
neyspaid for public defender cases?

This amountwould varyfrom20-45%of
the amount billed. We prorate each
quarter.We bill at an hourly rate of
$25.00out of court and$35.00in court.
After we proratebasedon our available
funds,we havepaidaslow as$5.00 per

hourout of court and $7.00per hour in
court.

Do you feel thatall of your clientsare
fully and fairly represented under
the circumstances?

I donot feel they arefully andadequately
representedas I feel the systemis too
crowdedandtherearetoo few attorneys
willing to help out in this matter, there
fore, leavinga shortageof time to spend
with each client. Additional attorneys
would beanexcellentanswer,however,
fundsdonot seemto beavailablefor the
same.

What have been the biggestsucces
sesof your systemin the last year?

The biggest successeswe havehad
recentlyis upgradingourpretrial meet
ing in the courtsystem.We havetriedto
utilize thepretrialsystemto determineif
the casehasmerit to go forward or if a
pleaneedsto beentered.

What are the biggest problems your
systemfaces?

The biggestproblemwe faceis thereis
simply a shortageof time, shortageof
attorneys,shortageof funds. We cannot
properlyrunasystemthatpaysattorneys
aslittle as $5-7 perhour,an amountthat
doesnotevenmeetoverhead.Everycase
we do is virtually donepro bono. lit-

digentsdeservea vigorous defenseby
someonewho is compensatedadequate-

How do your resourcescompare to
the Commonwealth’sresources?

TheCommonwealthhasover3 timesthe
fmancial resourcesthat we have. They
haveahugeinvestigativeadvantageover
us. In fairness,our funding should be
more in line with the prosecution’s.
Resourcesinfluenceresults.

How much more moneydoyou need
to do the job adequately?

Our program receives approximately
$7000 per quarter and we feel to ade
quatelyrepresenttheclientsin theman
ner that they really should be repre
sented, it would take approximately
twicethatamount.That wouldstill leave
us funded well below the Common
wealth.

What 3 legislative changes would
you like to see made in the 1990
Legislature?

1 .Thefirst priority hasto be

ly.

David Doan
Public Defender Administrator

Outrageous
Inconsistency

ThroughFebruary,1989, theUniversity
of Kentuckyspent$330,000on legalex
pensesfor its internal basketballprobe.
Due to the importanceof the mattersin
volved, the University hashired oneof
Kentucky’sleadingattorneysatconsider
ableexpense.TheUniversity’s attorney,
JamesPark, Jr., of Brown, Todd and
Heyburncharged$158per hour.

UK paid about$10,900for an attorney,
JenniferCoffman,to represent2 recruits
during their questioning last year by
NCAA investigators,$10,000 to repre
sent ShawnKemp and $900 for Sean
Woods.
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increasedfunding.
2.Truth-in-sentencinghasto be

reformedor PFOstatuseliminated. -______________________________________________________________

3.Increasefelonytheft to $500.

Any other thoughts?

It seemsthat the attorneyscould be far
more productive if we could have an
increasein attorneysas well as an in
creasein pay.Realizingthat is probably
theultimatethateveryoneis lookingfor
atthisparticulartime, Icanseeof no way
of trimming cornersanymoreor cutting
backon any other time. The pay public
defendersreceiveis just not adequateto

__________________________________________________________________________

continuecovering their expensesas far
astravelandoffice expenses.Theattor
neyswould be at leastproductiveI feel
if evena slight increasein funds couldbe
addedto the program. It is a problem,
however,with contractcountiesbut I feel -
this can be dissolvedwith education of
the county officials on the particular
problemswe arehaving with thePublic
DefenderProgram.

___________________________________________________________________

DavidDoan is a 1986graduateof the Capital
UniversitySchoolof Law in Columbus,Ohio.

______________________________________________________________________

He practices law in Falmouth, Pendleton
County, Kentucky. He becamethe public
defenderadministrator of the Pendleton,
Robertson,Harrison, Nicholas systemonJuly
1,1988.He lookoverfrom DavidMeicherwho
administeredthe systemfrom 1983 to 1988.

________________________________

EQUAL JUSTICE?
To defend its sports improprieties,theUniversityof Kentucky paysits attorney$158 perhour.
Thestatepaysup to $75perhourwhenit entersinto apersonalservicecontract.Yet public
defendersin 7 NorthernKentuckyCountiesreceivebut $5.00-s18.75per hour to represent
indigentcitizensaccusedof crimes.
Sofar$330,000hasbeenspenttorepresentUK, thatistwicetheamountspenton3700indigent
criminal casesin 7 NorthernKentuckyCounties.
A full-time Kentucky public defenderstartsat $14-$16,608,while lawyersworking as law
clerks to Kentuckyappellatejudgesstartat $19,512-$21,504.EvenaKentuckyStatePolice
Trooperstartsat$18,058.A registerednurseworkingfor thestatestartsat$25,680.
Kentuckyranks47th nationally in moneyallocatedfor public defenderservices.
Theseinequitiesaregross.They makeamockeryof our resolveto insureequal justice.

Resourcesfor Prosecution, and PublicDefenders
Counties Prosecution Defense Defense% of Prosecution$
1. Kenixxi,Boone.

Gallatin $402,971 $153,656 38%

2. Hanison,Pendleuxi,
Robeason,Nicholas $84,650 $ 28,460 34%

TOTAL $487,621 - $182,116 37%

HourlyPublic Defender Rates After Prorating

PublicDefenderSystem Hourly Rates
In.Court Out of Court

1. Kenton,Boone,Gallatin $18.75 $11.25

2. Harrison,Pendleton,
Robertson,Nicholas $7.00 $ 5.00

Public Defender Money Allocated per Case,Ken
tucky, Nationally
Public Defender System Amount

1. Kenton, Boone,Gallatin $45.25
2. Harrison,Nicholas,Pendleton,Robertson $78.83

States Rank in Nation Amount

New Jersey 1 $540
Alaska 2 $468
Wyoming 3 3431
Montana 4 $413

Kentucky 47 $118
Virginia

_____________

48 3116

PD JobsAvailable

West Virginia PublicDefenderServices
PDS will hire 20-25attorneysbetween
June 1 and September1, 1989. Some
positions require no trial experience;
otherssubstantialtrial and administra
tive experience.Must be memberof WV
StateBar or eligible for admission.

Minimum starting salary for Assistant
P.D.: $28,500-$38,500,dependingonex
perience. Minimum for Managing
Defender requires 3 yearstrial andad
minstrativeexperience:$42,500.

Placesof employment,severalareasof
theStateofWest Virginia. Send resume,
referencesandawriting sampleto:

John Rogers
Directorof LegalAdministration,
Public DefenderServices
1800WashingtonSt.E. Rim 330
Charleston,WV 25305

PDS is an Equal Opportunity Employer.

Attorneys LeaveDPA

SinceAugust, 1988 13 attorneyshave
left DPA with a combinedtotal ofservice
and experienceto DPA of 74 years.

Equality for the PoorUnattained

Overall,thereisabundantevidence...thatdefenseservicesfor thepoorareinadequatelyfunded.
As a result, millions of personsin the United Stateswho have a constitutional sight to
assistanceare deniedeffectivelegal representation....Therealsoareintangiblecosts,asour
nation’s goalof equaltreatmentfor theaccused,whetherwealthyor poorremainsunattained.
N. Lefstein,Criminal DefenseServicesfor the Poor:MethodsandProgramsfor Providing
LegalRepresentationand theNeedforAdequataFinancing1982at 2.
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Hourly RatesFor Other Legal Work in KYCovington Teachers Receive
6.4% Pay Raise

Covingtonteacherswill receivea6.4 % salaryincreasesnext year.
The CovingtonBoardof Educationvoted4-1 to approve a payscalethat
boostsa beginning teacher’ssalary to $17,200. Last year,a beginning
teacherwith noexperiencereceived$16,442.
Superintendent Don Huntersaid the increasewas the best the school
district couldoffer. Last year, teachers receivedpay increasesthat averaged
3.9%. Fran Schulz,president of the Covington TeachersAssociation,said
she wasdisappointed."I think the Board is worried becausein the last 2
yearstherehas beena large turnoverin teachers,"she said."I’m not pleased,
but the boardis starling to dosomething." The Statethis year hasprovided
for a 5% increase.
Board memberPain Mullins said that shewould like to find moremoneyto
makeCovington salariescomparable to theCincinnati schools.A beginning
teacherin Cincinnati public school receives$19,345.A teacher with a
master’sdegreeand10 yearsofexperiencereceives$32,605.In Covington,
the sameteacher would receive$24,500.
"My personalfeeling is that itis time for thepublic to decideifa tax increase
is warranted," Ms. Mullins said. "No one wantsmore propertytaxes,but
perhaps a utility tax. I want to look atalternativesthat will raise the money."

The Kenluc*y Post. ApdI 14, 1989.

Starting Salaries in Kentucky
Title Salary Education -

RegisteredNurse $25,680 licensed
SupremeCourtLaw Clerk $21,504
Courtof AppealsLaw aerk 319,512
KY StateTrooper $18,058
Fruit andVegetableGrader $17,496 high school
SeniorParkChef $16,608 high school
SeniorPhotographer $16,608 high school
Highway County Crew Foreman $16,608 read/write

Public Defender $14,16,608 Law school

Other KentuckyProfessionals

Legal Aid Attorney $16,500 Law School
TeacherKentonCo.BA $17,200 Certificate

Hourly Rates

l.UK NCAA Investigation $158

2.FinanceCabinetPersonal
ServiceContractReviewCommittee
perMaximum Rate Schedule
A. Individual Attorney $40
B. Firm Attorneys $75 partner,rincipal

3. FederalCourtCases $40-$75

Northern Kentucky University get 7% Wage Hike
The Northern Ky. University Board of Regentstrying to keep
teachersfromleavinghasapproveda7% salaryincreasethatwould
morethandouble the3% raisefaculty receivedlastyear.

Theaveragesalaryfor afull professoratNorthernthis schoolyear
was$40,476.Last yeartheaveragesalaryfor afull professoratthe
University of Cincinnatiwas $53,100.Last year, PresidentLeon
Boothetold theregentsthat Northernwaslosing facultyandstaff
becauseof thesalarydifferential.
Boothe, whonow makes$84,000ayear,receiveda7% raisetoo.
TheKentuckyPost.

30% Raise ‘Urgent’ for Judges,Rehnquistsays.

ChiefJusticeWilliam H.Rehnquistheldatelevisednewsconference
atthe SupremeCourt March 15, 1989 to seekpublic andcongres
sionalsupportfor an" urgent"30%payraisefor federaljudges.
According to SupremeCourtofficials, it was the first news con
ferenceany SupremeCourt justice has ever held at the court to
discussanysubjectotherthan his ownimminentretirement.
Rehnquistsaid he wasspeakingas chairmanof theJudicialCon
ferenceof theUnitedStates,thefederalcourt’spolicy-makingbody.
The newproposalwould increasethe salariesof the 576 federal
districtjudgesfrom$89,500to$l 16,350,of the168courtofappeals
judgesfrom $95,00to $123,5000,andof the SupremeCourt’s 8
associatejustices from $110,000to $143,000. Thechiefjustice’s
salarywould risefrom $115,000to $149,500.

LexingtonHerald-Leader,March 16,1989.
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CAPITAL TRIAL DEFENSE
Written Interviewwith P. JosephClarke, Jr.

You are a prominent Kentucky
criminal defenseattorney who has
defendedcapital clients, How were
you and are you affected by your
client beingsentencedto death?

I am not sure that you cars explain to
someonewho hasn’t experiencedit,
whatyou go throughafter anunsuccess
ful defenseof a capital case.This has
happenedtomeoncein3Oyearsoftrying
cases.It wasacaseI thoughtI couldwin,
i.e. acquittal.I defendedthecaseon that
basis.When theultimatepenaltyis im
posed,you agonizeaboutwhetheryour
tacticsshouldhavebeendirectedtoward
savinghis life. Evenin retrospect,given
whatI hadto work with I’m not surethat
I would changemuchof the strategy.
You certainlywakeup in themiddle of
the night wonderingwhat you might
havedonedifferently. My client would
haveto speakto theeffecton him.

Often victims of serious crimes,
especially the family of victims of
captial murder, have harsh feelings
toward defense lawyers who fight
hard for their capital client. What
are your reflections about that ex
perience?

Thissortof thinghappensto anyattorney
who takes on unpopularcauseseven
when thedeathpenaltyis not involved.
It is certainlynotenjoyable,but it goes
with the territory.

What are the hardest aspectsof
defendingcapital clients?

Inadequatetime and resourcesto work
with. Whenthestakesare so high, you
feel compelledto do everythingpossible
to presentthe bestdefense.This can be
difficult if not impossible.

Why have you been willing to take
on the immense responsibility of
defending a capital client?

I’m alawyer.It’s myjob. It’s whatIhave
beentrainedandcommittedto do. In the

casein whichthe deathpenaltywasim
posedI had knownthedefendantandhis
family for manyyears.

Having gonethrough the extraordi
nary processof a capital trial, doyou
feel the death penalty servesa useful

- purpose in our criminal justice
sysytem?

No. Theonly possiblerationalexcusefor
thedeathpenaltyis that it actsasa deter
rent.Thereisnoevidencethat I amaware
of thatthedeathpenaltyis in anyway a
deterrentto crime.

What kind of money and resources
doesit take to fully defenda capital
client in Kentucky?

Very substantial.It is impossiblefor the
lawyeraloneunlesshe is independently
wealthy and willing to finance the
defensehimselfto doall theinvestigative
work that is needed.The exactamount
would dependon thenatureof thecase.

The Departmentof Public Advocacy
has been able to pay attorneys han
dling capital casesonly $2500, the
lowestattorney fee in the nation for
a capital defense.Is that enough for
an appointed lawyer in Kentucky to
do an adequatejob?

That is not evena tokenamountto un
dertakea capitalcase.

Sevenof Kentucky’s death row in
mates had criminal lawyers repre
sent them who are now in prison,
disbarred,or disciplined by the bar,
or left the profession before being
disbarred. Can the ultimate decision
survive that kind of representation?

That is obviouslyoneof themanyargu
mentsagainstcapitalpunishment.

Do you think capital punishment for
drug dealers will have any influence
on the drug problem in Kentucky?

I havenotbeenabletofind anyevideno
thatcapitalpunishmenthasarealdeter
rent effect in any case.It only satisfies
thepublic demandfor vengeance.

Any other thoughts?

Theresponsibilityof defendingacaseof
thiskind is overwhelming.Thepressures
beforeandafteraverdictaresubstantial.
It is no wonderthat burnoutoccurs with
lawyersdoingthis on afrequentbasis.

P. JOSEPH CLARKE, Jr.
ClarkeandClarke
120N. 3rdSt.
Danville, KY 40422
606 236-2240

P. Joseph Clarke,Jr. hasrepresentedcriminal
defendantsin the centralKentuckyareafor the
last30 years.He is thestaterepresentativefor
the 54th district that includesBoyle andLin
coin counties.He hasbeentheChairman ofthe
HouseofRepresentatives’Appropriationsand
RevenueCommitteesince1970. He is a Ken
tuckyAssociationofCriminalDefenseLawyers
BoardMember.JoerepresentedFrank Tamme
who was sentencedto death in 1985 in
Washington County. Mr. Tamme’s conviction
and sentencewere reversedby the Kentucky
SupremeCourt on Sept.8,1988.

P. JosephClarke, Jr,

CAPITAL COMPENSATION

Unreasonablylow feesnot only denythe
defendantthe right to effective repre
sentation....Theyalsoplaceanunfairbur
den on skilled criminal defenselawyers,
especiallythoseskilled in thehighly spe
cialized capitalarea.Theseattorneysare
forced to work for next to nothing after
assuming the responsibility of repre
senting someonewho faces a possible
sentenceof death.Failureto provideap
propriate compensationdiscouragesex
periencedcriminaldefensepractitioners
from acceptingassignmentsin capital
caseswhich require counselto expend
substantialamountsof time andeffort.

NLADA Standards for the Appointment
and Performance of Counsel in Death
Penalty Cases, Standard 10.1 Compen
sation November 16,1988at5l.
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PUBLIC ADVOCACY COMMISSION

In 1972theGeneral Assemblyenacted
legislationto createastatewidepublic
defendersystemin responseto the
litigation that originatedin Campbell
Countychallengingtherequirement
thata lawyerhadto representanin
digentcriminaldefendantpro bono.
SeeBradshawv. Ball, 487 S.W. 2d
294Ky. 1972.

KRS Chapter 31 setup a statewide
public defendersystemwhosefunding
wassharedby countyfiscal courtsand
thestate,with theultimate respon
sibility on the fiscalcourt for any
moneyshortfalls.Whenestablished,
thepublic defender’soffice was within
theJusticeCabinet.Its first headwas
TonyWilhoit.

In 1982 the General Assemblyenacted
legislation,KRS 3 1.015,thatcreateda
Public AdvocacyCommission.The
Departmentof Public Advocacybe
camepart of thePublic Protectionand
RegulationCabinetin 1982.

ThePublicAdvocacyCommissionre
views andadoptsanannualbudgetfor
the Departmentof Public Advocacy
aridprovidessupportfor budgetaryre
queststo the legislature.Uponavacan
cy of thePublic Advocateposition, the
Commissionrecommends3 attorneys
to theGovernorfor appointmentas
Public Advocate.

TheCommissionis chargedwith insur
ing theindependenceof theDepart
ment ofPublic Advocacy.

It is a 12 personCommission.Eachper
son servesa 4 yeartenn.It is currently
composedof:

Law SchoolDeansor Designee
3 Positions

KathleenBean- Appointed January
19, 1988. Her termexpiresJuly 15,
1990. KathleenhasbeenanAssociate
ProfessorofLaw, Universityof Louis
ville Schoolof Law since1987. She is
a 1978 graduateof Drake University
Law School.Kathleenhasbeenon the

Louisville Legal Aid Society Boardof
Directorssince1987. Shereplaced
DeanBarbaraLewison theComrnis
sion.

William H. Fortune- Appointed July
15, 1984 . TermexpiresJuly 15, 1989.
Bill hasbeenaProfessorat theUniver
sity of KentuckySchool of Law since
1981. He workedasafederalpublic
defenderfor theEasternDistrict of
Kentucky,Lexingtonfrom 1977-1979.
HereplacedRobertLawsonon the
Commission.

William R. Jones-CurrentChairof
theDPA Commission.AppointedJuly
15, 1982. ReappointedMarch4, 1985
andSeptember13, 1988 . His term ex
piresJuly 15, 1992.FormerDean
1980-1985of ChaseSchool of Law.
He receivedhis J.D. from the Univer
sity of Kentuckyin 1968,andhis
L.L.M. from theUniversity of
Michigan in 1970. He is currentlya
Professorat ChaseLaw School.

Governor’s AppointmentFrom
KBA Recommendations
2 Positions -

Robert W. Carran- Appointed
February29, 1985.His term expires
July 15, 1989. Appointedby Governor
Collins fromKBA list. Bob is thead
ministratorof theNorthernKentucky
Public DefenderSystemserving

Boone,GallatinandKentonCounties
outof offices locatedat 314 Greenup
St., Covington,Kentucky.He is a 1969
graduateof ChaseLaw School.He
replacedHenryHugheson theCom
mission.

Allen W. Holbrook- Appointed May
23,1986by GovernorCollins from
KBA list. His termexpiresJuly 15,
1990. Allen is with the firm of
Holbrook,Gary, WimbleandSullivan,
100 Ann St.,Owensboro,Kentucky.
Prior to privatepractice,heworkedas
both an appellatelawyer inFrankfort
andtrial lawyer in Moreheadwith
DPA, and servedas afederalpublic
defenderfor theEasternDistrict of
Kentucky,LexingtonHe replaced
Max Smithon theCommission.

Kentucky Supreme Court-
Appointments
2 Positions

SusanStokley-Clary- Appointed June
26, 1985 by theCourtof Justice.Her
terni expiresJuly 15, 1989.Susanis
theSupremeCourtAdministrator,and
servesasGeneralCounselfor the
SupremeCourtof Kentucky.Sheis a
1981 graduateof theUniversityof Ken
tucky Schoolof Law. Shereplaced
FrankHeft on theCommission.

Margaret H. Kannensohn-Ap
pointedMay 25, 1988by theCourtof
Justice.Her term expiresJuly 15,
1990.Ms. Kannensohnreceivedher
J.D. from theUniversityof Kentucky
in 1978. Sheis in privatepracticeat
201 WestShortSt., Lexington,Ky.
Shewasa FayetteCountyLegal Aid
Attorney1979-81. ShereplacedNora
McCormickon theCommission.

Governor’s Appointment From
Protection and Advocacy Ad
visory BoardRecommendations
1 Position

DeniseKeene-Appointed May 16,
1989by GovernorWilkinson.She is
anAccountantandis active in theKy.

CommissionChairs and
Their Terms asChairs

Anthony M. Wllbolt from September
29, 1982to October28, 1983.

Max Smith from October28, 1983 to
January6, 1986.

PaulaM. Ralnesfrom March21, 1986
toJune10. 1986.

William R. Jonesfrom July 15, 1982 to
present.
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Associationfor RetardedCitizens..Her
term will expire onJuly 15, 1989. She
replacedHelen Cleavinger who served
on theCommissionAugust 1987 -

May 1988.

Governor’s Appointments
2 Positions

Gary D. Payne-Appointed May 16,
1989by Governor Wallace Wilkinson.
His term expiresJuly 15, 1990.Mr.
Payneis a Lexington District Judge.He
was an assistantFayette Co. Attorney
and lawyer for the Corrections Cabinet.
He replacedJesseCrenshaw onthe
Commission.

PatsyMcClure- Appointed February
20, 1986by Governor Collins. Her
term expiresJuly 15, 1989.Ms. Mc
Clure is a private citizen in Boyle
County, Kentucky. Shereplaced James
Park onthe Commission.

Speaker of the House
Appointment
1 Position

Lambert Hehi, Jr. AppointedJune
28, 1982by the Speakerof the House.
ReappointedJuly 14, 1986by Gover
nor Collins. His term expires July 15,
1990.He hasbeena Campbell Co.
District Judge since 1984. He is a
1951 graduate of the ChaseSchoolof
Law.

PresidentPro Tern of the Senate
1 Position

Currie Miillken- Appointed by Joe
Prather, his term expires July 15, 1990.
He is a seniorpartner in the Milliken
Law Firm, 426 E. Main Street, Bowl
ing Green.He receivedhis J.D. from
theUniversity of Kentucky in 1964.
He servedasMayor of SmithsGrove
from 1982-85.He replacedLeeHud
diestonon theCommission.

Former DPA Commission
Members

Kentucky SupremeCourt
Appointments

J. Calvin Aker, Kentucky Supreme
Court Justice - July, 1982-February,
1983.
Frank W. Heft, Louisville Public
Defender - February,1983-July, 1985.
Paula M. Ralnes,Lexington Criminal
DefenseAttorney - January,1984-June,
1986.
Anthony M. Wilhoit, Kentucky Court
of AppealsJudge - July, 1982-October,
1983.

Governor’s Appointments

Heien Cleavinger-August, 1982-May,
1988.Appointedby GovernorBrown.
JesseCrenshaw- Lexington Criminal
defense Attorney- August, 1982-July,
1986.Appointedby GovernorBrown.
Lee Huddieston- July, 1986-August,
1988.Appointed by Governor Collins.
Henry Hughes- August, 1982-July,
1985.Appointed by Governor Brown.
Nora McCormick- Paris Criminal
Defense Attorney- July, 1986-April,
1988.Appointedby Governor Coffins.
JamesPark,Jr.- Kentucky CourtofAp
peals Judge- August, 1982-July, 1985.
Appointed by Governor Brown.
Max Smith- FrankfortCriminalDefense
Attorney- March, 1983- January,1986.

Appointedby GovernorBrown.
Paul G. Tobin- Louisville Public
Defender- August, 1982-December,
1982.Appointed by Governor Brown.

Law School Deansor
Designees
RobertG. Lawson-July, 1982- June,
1984.
Barabara B. Lewis-July, 1982-January,
1988.

PresidentPro Tern of the Senate
Appointment
William E. Rummage-July, 1982-July,
1984.Appointed by Pro Ternof Senate,
JoePrather. He was reappointedon Sep
tember25,1984.

Chapter 31 Department of Public Advocacy

3L015Publicadvocacycommission;members;terms;compensation;duties
1 The public advocacycommissionshallconsistof thefollowing members,noneof whom shallbea

prosecutororlaw enforcementofficial, whoshall servetermsof four4 years,excepttheinitial termsshall
be establishedashereafterprovided:

a Two2 membersappointedby thegovernor
b One1 memberappointedby the spealcerof the houseof representatives:
c One1 memberappointedby the presidentpro ternof the senate;
d Two 2 membersappointedby theKentuckysupremecourt.
eTwo2 members,whoarelicensedto practicelawin Kentuckyandhavesubstantialexperience
in therepresentationof personsaccusedofcrime,appointedby the governorfrom a list of five 5
personssubmittedto him by theboardof governorsof theKentuckybar association;
t The dean,cx officio, of eachof thelaw schoolsin Kentucky orhisdesignee;and
g One1 memberappointedby thegovernorfrom a listof three3 personssubmittedto him by
theKentuckyprotectionand advocacy advisory board.

2 At the first meetingof the commission,adrawing by lot shalt beconductedto determinethelength
of eachoriginalmember’sterm.Initially thereshall befour 4 two-yearterms,four 4 three-yearterms,
andfour4 four-yearterms.Vacanciesin themembershipof thecommissionshall be filled in thesame
mannerastheoriginal appointments.
Appointmentsto fill vacanciesoccuringbeforetheexpirationof aterm shall befor theremainderof the
unexpiredterm.

3 The commissionshall first meetat thecall of thegovernorand thereafteras thecommissionshall
determineon a regularbasis,but atleastquarterly,andshall bepresidedover by a chairpersonelectedby
its membersfor a oneyearterm.A majority of thecommissionshall constituteaquorum,anddecisions
shallrequirethemajorityvoteofthosepresent;providedthat, arecommendaticxitothegovernorpertaining
to theappointment,renewalfor theappointment,or removalofthepublic advocateshall requirea majority
vote ofthecommission.Eachmemberofthecommissionshallhaveone1 vote,andvotingby proxyshall
be prohibited.
4 Thepublic advocateshall, uponappointmentor renewal,bean ex-officio memberof thecommission

without vote,shall serveas secretaryofthe commission,andshallbe entitled to attendandparticipatein
all meetingsof the commissionexceptdiscussionsrelating to renewalofhis term orremoval.

5 Commissionmembersshall servewithoutcompensationbut shallbereimbursedfor reasonableand
necessaryexpensesincurredwhile engagingin carryingout thedutiesofthecommission.

6 The commissionshall:

a Receiveapplications,interview andrecommendto thegovernorthree3 aacxneysas nominees
for appointmentas thepublic advocate;
b Assistthe public advocatein drawing up proceduresfor theselectionof his stafti
Cc Review theperformanceof thepublic advocacysystemandprovidegeneralsupervisionof the
public advocate;
d Assistthe office for public advocacyin ensuringits independencethroughpublic education
regardingthepurposesof the public advocacysystem;and
c Reviewandadoptanannualbudgetpreparedby thepublic advocatefor thesystemandprovide
support for budgetaryrequeststo the generalassembly.

7 In no eventshall thecommissionor its membersinterfere with thediscretion,judgmentor advocacy
of employeesof the office for public advocacyin their handlingof individual cases.

History: 1982c 377 Section2eff. 7-15-82
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PROBONOPUBLICO: A CENTURY OF SERVICE
ViewsofthePresident-ElectoftheABA

PUBLIC SERVIC COMMIT
MENT

freerepresentationof thepooranobliga
tionof the bar.

For Law Day USA 1989, the American
Bar Association [ABA] selectedthe
theme,AccesstoJustice.Openandequal
accessto ourjustice systemis a pillar of
democracy.Judge LearnedHand, ad
dressingthe New York Legal Aid
Societyin the late 1940’s,observed,"If
we aretokeepourdemocracy,theremust
be one commandment:Thou shall not
ration justice." Achieving the goal of
accessto justice is a monumentaltask.
Becauseof the legalprofession’spivotal
status within the systemof justice,
lawyershaveauniqueresponsibilityand
obligationto makeequalaccessareality.

Formanyyearsthe legalprofessionhas
realizedthat despite the bestvoluntary
efforts of individual lawyers and,more
recently,federallyfundedlegal services
programs,theunmetcivil legalneedsof
thepooraremanifold.In 1938, theABA
Special Committeeon the Economic
ConditionoftheBarconcludedthatthere
wasgrowingevidencethat peoplein low
incomegroupsweregoingwithout legal
assistance.Since 1980, 25 legal needs
studies,6 conductedona statewidebasis,
havedocumentednot only thenumbers
andtypesof legalproblemsencountered
by poor households,but the shortcom
ings of the profession’sefforts to meet
theneed.Thestudiesconcludethat less
than 20% of thecivil legalneedsof the
poorarecurrentlybeingserved.

In 1980, a legalneedsstudyconducted
by theNational Social ScienceandLaw
Center and the regional legal services
programin WesternKentuckyfound that
poor householdshad 1.4 civil legal
problemsper year. Extrapolating from
poverty statistics,the total yearly legal
problemsfor poor householdsin the
regioncouldexceed33,000.Thefederal
ly fundedlegalservicesprogramserving
theareacurrentlyhasresourcesto meet
approximately15% of thepotentialneed.

In spiteof whatappearsto be a failure,
the legalprofessionhasa long anddis
tinguished tradition of endeavoring to
provideequal accessto justice. Histori
cally, theseeffortshavemadethe transi
tion from individual attorneysacting as
a matterof conscienceto organizedlegal
aid andpro bonoprograms.This article
will trace ancient antecedentsof a
lawyer’spublic serviceresponsibilityto
the parallel developmentof modern
Americanethicalcodesand the growth
of legalaidsocieties.During themodern
eraof development,therole of theABA
is evident in eachof these2 tracks. A
convergenceof the tracks occurredin
1981 when eventswedded the aspira
tional characterof lawyers’ public ser
vice responsibility with the reality of
serving the unmet needsof the poor.
Understandingandbuilding on thehis
tory of the profession’scommitmentto
public servicewill be oneof thechallen
gesfacedin the 1990’s.

THE EARLY DEVELOPMENT

The Latin phrasepro bonopublico, for
thegoodof thepublic, identifies thelegal
profession’spublic service obligation.
The derivationof the obligation hasbeen
debatedby historiansandlegalcommen
tators.For a periodduringearlyRoman
legal history, advocatesservedwithout
fee, being sustained by distinction and
occasionalpatronage.Becauseresultsin
theRomancourtsystemwereaffectedby
the wealth and power of litigants, no
greatconcernfor the poorwas evident.
In themedievalworld, primarilymotiv
atedby the developmentof theChristian
faith, a charitableorientationresultedin
increasedconcernfor thepoor insociety
andin courtsystems.Following theMid
dle Ages,concernfor thepoorandtheir
ability to participatein the legalsystems
in Europebeganto becomeinstitutional
ized. A 16th century statute in Milan
requiredthat membersof the barprovide
freeservicesto poordefendants.During
the 1700’s in Tuscany,a statute made

ENGLISH TRADITION

As with the Americansystemof laws,the
Englishcommonlaw traditionforms the
basisfor the Americanlegalprofession’s
public serviceobligation. Although the
structureof the early English legal
professionis different from that in this
country,thegenesisof lawyersworking
for thepoor, usuallyupon appointment
of thecourt,mayhavestartedasearlyas
the14thcenturywith thedevelopmentof
a guild of "sarjeants-at-law."The sar
jeantswere an elite groupof advocates
who triedcasesbeforetheKing’s courts.
Until thesystemwasabolishedin thelate
1800’s, the sarjeantshada monopolyon
practicein theCourt of CommonPleas
andwere in thepurestsenseconsidered
officersof thecourt, subjectto theorder
of the court to representimpoverished
litigants.

IN THE COLONIES

Thedevelopmentof the lawyer’spublic
service obligation in the colonies and
early Americanstateswas temperedby
both public attitudestoward courtsand
therelativelynon-legalorientationof the
newly establishedjudicial systems.
Seventeenthcentury statutesin Mas
sachusetts,Virginia, Connecticutandthe
Carolinasprohibitedpaying a lawyer to
presenta causebeforethecourts.Courts
wereunderstandableto the citizen; the
lawswerefewer thanin modernsociety;
andlawyerswere distrusted.Self-repre
sentationwas consideredas not only
preferable,buta right of a free people.
The GeorgiaConstitution in 1777, for
example, specifically exemptedself-
representationfrom unauthorizedprac
tice of law statutes.

2 AMERICAN DIRECTIONS

The American developmentof the
lawyer’s public service responsibility
progressedalong2 tracks:onefollowing
the evolutionof writtenethicalcodesand

EQUAL ACCESS

L. Stanley Chauvin Jr.
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the otherthebirthandexpansionoflegal
aid societies.The result has been a
progressionfrom the view that lawyers
should assist the poor as a charitable
endeavorto the notion that therehas
developeda traditionin theprofessionto
insureaccessto the legal systemas an
essentialcomponentof democracy.The
underlyingthemeof eachtrack restson
theview that all professionshaveaduty
to servethe public.RoscoePound,inhis
seminalwork The LawyerfromAntiq
uity to Modern Times,defusedaprofes
sionas a group of persons,"pursuing a
learnedart as a commoncalling in the
spirit of public service- no less a public
servicebecauseit may incidentallybe a
meansof livelihood."

ETHICAL CODES

Thecodificationof ethicalprinciplesfor
the legalprofessionin theUnitedStates
hasbeentracedto lecturesby DavidHof
fman, a Baltimore practitioner, and
GeorgeSharwood,a Universityof Pen
nsylvania law professor.Sharwood’s
lecturesresultedin a treatiseonethics in
1884. In 1887, Alabama adoptedthe
CanonsofEthicsbasedontheSharwood
treatise.By 1906, 15 stateshad enacted
similarcodes.

In 1905, the ABA appointed a study
committeewhich recommendedthat
ethical codesshouldbe adoptedby all
jurisdictions.In 1908,theABA promul
gated 32 Canonsof Ethics which were
adoptedin almostevery state.CanonNo.
4 required a lawyer to acceptassign
ments to representan "indigent
prisoner." In 1964, Lewis Powell, then
presidentof theABA, appointedacom
mitteeto evaluatethe Canons.TheSpe
cial CommitteeonEvaluationof Ethical
Standardsfound, in part, that revisionof
theCanonswasnecessaryto reflect the
changingconditionsin the legalsystem.
As a result, the Code of Professional
Responsibilitywas adoptedin 1969.

The 1969 Code containednot only
"axiomatic norms" for the profession,
but EthicalConsiderationsandDiscipli
nary Rules. The Ethical Considerations
were "aspirationalin characterandrep
resenttheobjectivestowardwhichevery
memberoftheprofessionshouldstrive."
By contrast,theDisciplinaryRuleswere
mandatoryandwould establishthemiii
imum acceptablelevel of conduct.Vio
lationof theRulescouldsubjecta lawyer
to sanctionsby theappropriategovern
ing authority.

Ethical Considerations[EC] under
Canons2 and 8 of the 1969 Code ex
pandedthe embryonic public service
obligation formulated in the 1908
Canons.E.C 2-25provided,in part, that

"basicresponsibilityfor providing legal
servicesfor thoseunabletopayultimate
ly restsuponthe individuallawyer."E C
2-25 also concludedthat "the rendition
of free legal servicesto thoseunableto
pay reasonablefeescontinuesto be an
obligationof eachlawyer,"thusconfirm
ing that a public serviceobligation was
notonly a professionaltradition,but the
obligation was not restricted to repre
sentationof indigentprisoners.E C 8-1,
8-2 and 8-3, further reinforcedthecon
ceptthat lawyershada responsibilityto
provide freerepresentationto the poor,
concludingthat suchactivity was essen
tial to improvingthe legal system.

Of greaterconsequenceto recent
developmentsin legalaid andorganized
pro bono programsis the final admoni
tion ofE C 2-25,whichafterannouncing
the obligationof the lawyer to perform
freeservicefor thoseunableto pay,con
cludes:

...1heefforts of individual lawyers are
often not enough to meet the need.
Thus it has been necessary for the
profession to institute additional
programs to provide legal services. Ac
cordingly, legal aidoffices, lawyer refer
raiser/ices, and other related programs
have been developed, andothers will be
developed, by the profession. Every
lawyer should support all proper efforts
to meet this need for legal seivices.

Thus, thenewEthicalConsiderationnot
only recognized the necessityof or
ganizedefforts on behalfof the bar to
meet the needsof thepoor, but tracked
thedevelopmentof legalaid societies.

In 1975, the ABA Houseof Delegates
enacted a resolution which further
defusedthe public serviceresponsibility
of lawyers. The resolution acknow
ledged that it was the "basic respon
sibility of each lawyer engagedin the
practiceof law toprovidepublic interest
legalservices":either "without feeor at
a substantially reducedfee." The resolu
tion setforth5 areasof law within which
a lawyer’s public serviceresponsibility
could bedischarged:

1. povertylaw,
2. civil rightslaw,
3. publicrights law,
4. charitableorganizationrepresent
ation, and
5. activities which further the ad
ministrationof justice.

The resolution also chargedthe or
ganizedbarwithassistingeachlawyer in
fulfilling his or herprofessionalrespon
sibility.

Partially in responseto the negative
public imageof thelegalprofessionfol
lowing the Watergate scandals of the

early 1970’s,theABA revisitedits ethi
cal prescriptions.In 1977, theCommis
sion on Evaluation of Professional
Standards,widely known as the Kutak
Commissionfor its chainnanRobert J.
Kutak,begana 3 yearreviewof theCode
of ProfessionalResponsibility. Al
thoughseveralproposalswere the sub
ject of acrimonious debatewithin the
profession, the original draft of the
lawyers’public serviceresponsibilityre
quirementdrew sharpcriticism.

A limited circulationdraft of theKutak
Commissions’sproposedrevisioncon
taineda rule requiring 40 hoursperyear

ofpro bonopublicoserviceorcontribu
tion of the financial equivalent.A later
discussiondraft of the ethical rules
releasedun1980deletedthehourrequire
ment,butcontainedaproposedrule man
dating unpaidpublic interest legal ser
vice by all lawyers. The requirement
couldhavebeenfulfilled by engagingin
activities earlier defined in the 1975
House of Delegatesresolution. The
proposedrule alsorequiredeachlawyer
to file an annual report of the services
renderedwith theappropriategoverning
authority.Theproposedrule wouldhave
abandonedtheaspirationalnatureof the
obligation as it was definedin the 1969
Code.

By thetime theproposedruleswentfrom
the Kutak Commissionto the ABA
Houseof Delegates,the mandatorypro
bono obligation and reporting require
ment wasdeleted.Rule6.1 of theABA
Model Rules of ProfessionalConduct
readsasfollows:

A lawyer should render public interest
legal service. A lawyer may discharge
his responsibility by providing pro fes
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sional services at no fee or reduce fee
to persons of limited means or to public
or charitable groups or organization, by
services in activities for improving the
law, the legal system or the legal profes
sion, and by financial support for or
ganizations that provide legal services
to persons of limited means.

TheABA’s mostrecentactionto further
encourageand define the pro bono
obligationof lawyerswasthe enactment
of a resolutionproposedby its Young
Lawyers Division at the 1988 Annual
Meeting. The resolution, not incor
poratedin theRulesof ProfessionalCon
duct,urgesall lawyers to devoteno less
than 50hoursperyearto "pro bono and
otherpublic serviceactivitiesthat serve
those in needor improve the law, the
legal system,or the legal profession." Of
greater significance is the resolution’s
urging that law firms attributepro bono
hours to billable requirementsand that
corporateemployersgive actual work
creditfor suchactivities.

LEGAL AID SOCIETIES

As theorganizedbar in theUnitedStates
attemptedto defusea public servicesre
quirement in ethical codes,the parallel
birth andexpansionof legalaidsocieties
and federal funding for legal services
also had an impact on the tradition of
lawyers’ pro bono work. In 1876, the
German Society of New York incor
poratedthe "DeutscherRechts-Schutz
Verein,"which provided,as a matterof
charity,legalassistanceto immigrantsof
Germanbirth. The GermanSociety or
ganizationultimately becametheLegal

Aid Society of New York. The concept
of providing legalassistanceto thepoor
through an organized effort soon ex
pandedto othermetropolitanareasin the
eastandmidwest.By thestartof World
War I, 37 cities had some type of or
ganizationthat servedthe legalneedsof
thepoor.Throughoutthefirst 2decades
of the 20th century the provisions of
servicesto thepoor throughanorganized
programwaspredominantlyviewedasa
charitable endeavorfunded by com
munity chests,generalpublic contribu
tions,foundationgrantsandbarassocia
tions. While most of the organizations
werelegalaidsocieties,governedby in
dependentboardsof directors,programs
operatedout of bar associationoffices
werecreatedin NewOrleans,Columbus
andDetroit.

During the 1920’s, the ABA was in
strumentalin fosteringthecontinuedex
pansionof legal aidsocieties.At a con
ventionin St. Louis in 1920, the Special
Committee on Legal Aid was created
with CharlesEvansHughesas its first
chairman. The Special Committeewas
made a Standing Committee in 1921
with ReginaldHeberSmithas its chair
man. In 1922, theABA enacteda resolu
tion urgingall stateandlocal barassocia
tions to appoint legal aid committeesin
order to addresslocal needs.Unfor
tunately, the responsethrough the
Depressionwasinadequate.

By 1950,73cities hadlegalaidorganiza
tions, with 17 of thesestaffedby volun
teers.Although the Ford Foundation
fundedseveralneighborhoodlaw offices

in the early 1960’s, it was not until the
"War onPoverty"wasinitiatedby Presi
dent LyndonJohnsonthatfederalfund
ing for civil legal servicesbecameavail
ableandresultedin asubstantialincrease
in the availability of representationfor
thepoor. In 1974, theCongresscreated
the Legal ServicesCorporationto ad
ministera nationwidesystemof funding
for civil legalservicesprogramsfor the
poor. Much hasbeenwritten about the
shortbut tumultuoushistoryof the Legal
ServicesCorporation.A critical partof
that history, however,is responsiblefor
the tremendousincreasein pro bonoser
vicesprovidedby theprivatebarduring
the1980’s.

During the late 1970’s,many federally
funded legal servicesprogramsat
temptedto involve the local privatebar
in the delivery of service to the poor
throughjudicare programs,contractual
arrangementswith lawyers, and pro
bono panels. Political support for the
continuedfunding of legalservicesalso
becamemore evident within the or
ganizedbar, culminating in 1981 when
representatives of over 60 bar associa
tions,led by the ABA andits president,
William ReeseSmith, lobbiedCongress
to savetheLegal ServicesCorporation.
Within 2 weeksof the lobbying efforts,
over 100stateandlocalbarassociations
had enactedresolutionssupportingthe
continuationof funding for the Legal
ServicesCorporation.

In June 1980, the Legal ServicesCor
poration issued the Delivery Systems
Study,asrequestedby Congress,review-

FIVE LOUISVILLE LAW FIRMS HEED FREE-SERVICE RESOLUTION

Five Louisville law firms that together
employabout450 attorneyshaveagreed
to heed an Amarican Bar Association
resolutionthatcalls for lawyersto devote
at least50 hoursa yearto free legalser
vices for the poor and other public
projects. The commitmentwas an
nouncedby the Louisville BarAssocia
tion’s LBA Pro Bono andLegal Ser
vices Committee, whose chairman,
JamesMoyer, said it puts Louisville "in
theforefront" of cities its size in provid
ing an organizedframeworkfor offering
such services.
Just6 years ago GeorgeSchuhmannU,
then presidentof the LBA, complained
that Louisville lawyers lagged behind
lawyerselsewherein providing services
pro bonopublico,or for thepublicgood.
The resolution,adoptedby the ABA and
approvedby the KBA, calls for lawyers
to devoteno less than50 hoursper year
toserve"thosein need"orto improvethe
law, the legal systemor thelegalprofes
sion. The resolutionalsocalls for firms

to credit the time lawyersspendagainst
the hours they are required to bill each
year,noting that"without suchcredit, the
incentiveto avoidprobono serviceout of
fear for one’scareermay beoverwhelm
ing."
The participatingLouisville firms are
Alagia Day Mintmire Marshall& Chau
yin; GreenebaumDoll & McDonald;
Him Reed Harper& Esinger Stites&
Harbison;andWyattTarrant & Combs.
Fifteen large and medium-sizedfinns
wereinvited to participate,and mostare
still consideringthe proposal,Moyer
said.
GeorgeDudley, chairman of the manage
ment committee at Brown Todd &
Heyburn, the largest firm that is still
weighing the program, said,"This is a
very seriouscommitmant,and when we
makeit, we want to know how we are
going to live up to it" JohnMcGarvey,a
partnerat Morgan & Pouinger, said his
firm consideredthe proposal but decided
to let its lawyers continue to dopro bono
work on an informalbasis.

The ABA says theprogram,in addition to
helpingthepoorandthepublic, will boost
morale at participating firms, aid in
recruiting and win favorablepublicity.
The resolutionhasbeenpushed locallyby
Alagia Day, partner L Stanley Chauvin
Jr., theABA’s president-elect,who con
tends lawyers have a responsibility to
provide free servicesin echangefor the
monopolythey enjoyin thecourts.
TheLouisville lawyerswhoparticipatein
the pro bono programare expectedto
handlea varietyof casesranging from
divorce work to real-estatelaw to
criminalmatters.Theyalso will represent
non-profit groupsfor free.
Moyer said they will be matchedwith
clientsby theLBA, theLegalAid Society
of Louisvilleandby the stateDPA.About
270 lawyers already participate in the
VolunteerLawyerProject,aprogramnco
ordinatedby LegalAid in which private
lawyersagreeto handle 1 or2 casesayear
for free.
fl Cow,.,Jow,oJ, My 3. 1989
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inga varietyofmodelswhichwerein use
todelivercivil legalservicesto the poor.
Basedon4 performancecriteria- cost,
;lient satisfaction,quality, and impact-
the study concluded that while certain
modelsweresuperiorwith respectto one
or severalcriteria, there was no single
best way to deliver legal servicesto the
poor. The study concluded,however,
thatfor theorganizedprobonoprograms
reviewed,effectiveandeconomicallegal
serviceswereprovided. Soonthereafter,
the ABA House of Delegatesenacteda
resolutionrecommendingthat Congress
amendthe Legal ServicesCorporation
Act to"mandatethe opportunityfor sub
stantial involvementof privatelawyers
in providing legal servicesto thepoor."
In 1981,theABA andtheLegalServices
Corporationfundedatotalof 37 newpro
bonoprojects.

In 1981, in responseto the growing in
terest by thebar andprivate lawyersin
representingindigentclients, the Legal
ServicesCorporationissuedan instruc
tionto all of its localprogramsto allocate
a substantial portion of their budgetsto
involving the privatebarin the delivery
of legalservicesto thepoor. Althougha
numberof legalservicesprogramsestab
lished a compensatedsystem, most
soughtto involve attorneysin pro bono
efforts.

PRO BONO PARTICIPATION

Theprivatebarinvolvement instruction,
continuedto this day as aregulationcur
rently requiringtheexpenditureof 12.5%
of a legalservicesprogram’sbudgeton
activities to involve the private bar in
representationof thepoor, wasthe im
petus for dramaticgrowth in organized
pro bono programs.The instruction
causeda convergenceof ethical prin
ciples andthe reality of the unmet legal
needsof the poor. Prior to 1982, the
effectivedateof theoriginal instruction,
154 programsprovidedpro bonorepre
sentation. That numberhas now in
creasedto 519. Over 120,000 lawyers
arenow participating in theseprograms.
According to a survey by the ABA
Private Bar Involvement Project, the
numberof lawyers participating in or
ganizedefforts increasedby 12% from
1988 to 1989. As impressiveas that
statisticmay be,theprofessionstill must
increaseits efforts, as only 18% of all
lawyersinthe UnitedStatesarecurrently
workingwith anorganizedprobonopro
gram.

NEW DEVELOPMENTS

New developmentsin pro bono are
defmingitsfuture.Effortsbybarassocia
tions,law firms, corporatelegal depart-

mentsandexistingprogramsaredirected
toward increasing the opportunity for
lawyersto inengageinpro bonowork in
meaningful and effective ways by
removingbothformal and informal bar
riers to lawyer’s participation. Con
troversialissues,suchasmandatorypro
bonoandthescopeof activities in which
a lawyermay engageto dischargehisor
her obligation, stimulate increased
debate and awarenessin not only the
profession,but thegeneralpublic.

State and local efforts are directed at
breaking down formal barriers to par
ticipation in pro bono activities by all
lawyers.Forexample,statesareadopt
ing rules which would allow retired at
torneyslimited admissionto participate
in organizedpro bono programs.Rule
changeshavebeen adopted in Florida,
California,TexasandArizona. Barriers
to participationby governmentlawyers
arealsobeing addressedby stateattorney
generalsin at least 8 states,including
Kentucky, Washingtonand North
Dakota have enacted state statutes
specificallypermittingprobonopractice
by governmentlawyers.

More often barriers to participation in
pro bono activities are not found in
statutesor court rules, but result from
pressurescreatedby the economicsof
law practice, the lack of structuresto
effectively involve lawyers in pro bono
work, or simply not having a pro bono
ethic integrated into the work of a law
finn.Much of theinnovativeworkbeing
accomplished today involves removing
theseinformal barriersto participation.

Although there have beenno reliable
surveys, those familiar with pro bono
efforts on a national scaleestimatethat
solepractitionersand lawyers in small
firms arecompletingthemajorityofpro
bonocaseseachyear.Efforts to increase
pro bonoparticipationare now directed
at large law firms. The ABA Standing
Committeeon Lawyers’ Public Service
Responsibilityhasrecentlycompleteda
manualto assistfirms in developing in-
housestructuresand policies that will
allow themto incorporatepro bono into
their everydaypractices.Managing
partnersin large law firms are finding
that pro bono work by both associates
and partnersdoesnot havesubstantial
negative effects on the firm’s bottom
line. Firms arefinding that engagingin
pro bono work provides valuable ex
perience to associatesnot necessarily
availableto themin theirregularwork in
the firm. A goodlaw firm pro bonopro
gram aids in recruitment,assistsin
developingother businessandprovides
a measureof psychologicalsatisfaction
for participating lawyers.

Seventeenstate bar associationsnow
staff pro bono support projects. These
ventures,using theABA PrivateBarIn
volvementProjectas a model,help ac
tivatenewpro bono programs,conduct
statewide recruitmentdrives, develop
training opportunitiesfor volunteer
lawyers, and consult with existing pro
bono projects to improve their opera
tions.Acitivties aredirectedat a facilitat
ing participationby volunteer lawyers
andimprovingthequalityof servicesfor
clients.

Debatewithin the profession,on such
issuesastheadoptionof amandatorypro
bono obligation and the scope of ac
tivities whichareconsideredappropriate
for the dischargeof a lawyer’s obliga
tion, hasservedto stimulatean increase
in voluntary activities.For example,10
stateshaveconsideredor are currently
considering promulgating rules which
would require lawyers to perform a
specifiednumberof hours of pro bono
work each year. The discussion
generatedby mandatoryproposalshave
servedtoincreasebothlawyer andpublic
awarenessof theunmetneedsof thepoor
and the ethicalfoundationsof the legal
profession.

CONCLUSION: INCREASING
ACCESSTO JUSTICE

As recognizedby the ABA during its
periodic attemptsto recodify the
profession’sethical prescriptions,the
changingconditions in our society and
legalsystemhavecausedanevolutionin
boththe doctrinal foundationsunderly
ing lawyers’ public services respon
sibilities andthemannerinwhichthebar
strivesto meetits obligation.Wherepro
bono activities were once viewed as
charityperformedby a lawyer asa matter
of individual conscience,the activities
arenow seenas essentialto preserving
accessto justice as a foundation of
democracy.Accesstojusticeismeaning
less without accessto lawyers. Those
who enterthejudicial systemwithoutthe
assistanceof a lawyer, in reality, are
beingdeniedaccessto justice.

L. STANLEY CHAUVIN JR.
Barnett& Alagia
4.44 S. 5th St.
Louisville, Kentucky40202
502 585-4131

Stanleyhasbeenwith thefirm sInceJuly,1983.
He is a 1957 graduateof the University of
Kentuckyanda1961graduateoftheUniversity
of Louisvilleschoolof law. He has been ad
mittedto practice In 11 states.
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WEST’S REVIEW

llRi’ 01 L’I:A1s

PROMOTING CONTRABAND
Kooncev. Commonwealth

36 K.L.S. 3 at 20
March 10, 1987

In this case,the Court of Appealsheld
that marijuanaconstitutes"dangerous
contraband"for purposesof KRS
520.050.KRS 520.050definesthe of
fenseofpromoting contraband in thefirst
degreeas thepossessionof "dangerous
contraband"by oneconfinedin adeten
tion facility. KRS 520.0103, which
defines "dangerous contraband," specifi
cally includes marijuana.Applying this
statutory definition the Court held that
the possessionof any amount of
marijuana,no matter how small, will
support a conviction of promoting con
trabandin the first degree.The Court
notedthatKRS 520.0103wasamended
in 1982 to specify that "dangerouscon
traband" included marijuana. The
amendment overruled the earlier
decisionof theCourt in Cooperv.Com
monwealth,Ky.App., 648 S.W.2d 530
1982 which held that marijuanacould
be insufficient in quantity to constitute
dangerouscontraband.

APPEALSFROM DISTRICT
COURT/BOYK!N

Tipton v. Commonwealth
36 K.L.S. 4 at 10
March 24,1989

At his trial forDU! thedistrictcourtruled
that theresultsof a Breathalyzertestand
Tipton’s previous conviction of DUI
were inadmissible.The commonwealth
appealedthe district court’s rulings to
circuit courtandwon.The Courtof Ap
pealsgrantedTipton’s motionfordiscre
tionaryreview.

The Court initially held that the
commonwealth’sappeal of the district

court’s interlocutory orders was im
proper. The proper vehiclefor review of
thedistrict court’srulings wasby writ of
prohibition. The distinction is important
sincethe granting of a writ of prohibition
is subject to a showing of "irreparable
injury."

Despite its dispositionof the case on
proceduralgrounds,the Court statedit
would "share our thoughts on the sub
stantive issues presented..." The Court
then opined that guilty pleas to mis
demeanorstaken in absentiaunder RCr
8.284areviolative ofBoy/cM if theyare
usedto obtainanenhancedpenaltyfor a
subsequentconviction.

DIII. ELEMENTS OF OFFENSE
Hayden v. Commonwealth

36 K.L.S. 4 at 12
March 31, 1989.

Thiscaseaddressedthequestionof what
elements must be proved to sustaina
conviction of DUI. KRS 189.0101
provides: "No personshall operate a
motor vehicle anywherein this state
while underthe influenceof alcohol or
any other substancewhich may impair
one’s driving ability." The Court held
that the statute is violated when one
drives while under the influenceof al
cohol, and that actual impairment of
driving ability neednotbeproven.

Dlii- SECOND OFFENSE
Suttlev. Commonwealth

36 K.L.S. 4 at 13
March 31,1989

In this case, the Court of Appealsheld
that a convictionof DUT, secondoffense,
cannotbepredicatedon a prior convic
tion of DUI in anotherstate.The Court
reasonedthat the languageof KRS
189A.010,which prohibits driving while
under the influence "anywhere in this
state," requiresthat any priorconviction
usedto obtainanenhancedsentencehave

beenobtainedin Kentucky. The Court
alsonoted that the PFOstatutespecifi
cally includesforeignconvictionswhile
theDUI statutedoesnot.

LESSERINCLUDED OFFENSES-

HARASSMENT/UNANIMOUS
VERDICT

Hart v. Commonwealth
36 K.L.S. S at
April 21, 1989

In this case,the Courtheld that "harass
ment is not a lesseroffensenecessarily
includedin the offenseof unlawful im
prisonmentin thefirst or seconddegree."
The Court thus rejectedHart’s conten
tion that at his trial for unlawful im
prisonmenthe was entitled to a jury in
structionon harassmentas a lesserin
cluded offense.Harassmentdid not fit
theKRS 505.0202definitionof a lesser
included offensesinceit requiresproof
of an element- intent to harass,annoyor
alarm - not required to prove unlawful
imprisonment.However,the Courtnoted
that if harassmentoccurredwith intentto
restrain the victim then, underthat uni
que setof facts, an instructionon harass
ment as a lesserincluded offenseto un
lawful imprisonment would be justified.

The Court also held that no error oc
curredwhenthe trial court sent thejuty
backfor furtherdeliberationsafter apoll
of the jury revealedthat its initial, an
nouncedverdict was not unanimous.

RECEWING STOLEN PROPERTY
OVER $100 - VALUE

Commonwealth v. Gilbert
36 K.L.S. 5 at

April 21,19

In this appealby thecommonwealth,the
Court held that the trial court erred In
ruling as a matter of law that stolen
moneyordersfound in the defendant’s
possessionhad a value under $100. The
moneyorderswerepurchasedby the

Linda West

This regularAdvocatecolumn reviews the published criminal law decisionsof the United StatesSupremeCourt, the Kentucky SupremeCourt,
and the Kentucky Courtof Appeals,except for deathpenalty cases,which arereviewedin TheAdvocateDeathPenaltycolumn, and exceptfor
searchand seizurecaseswhich arereviewedin TheAdvocatePlainView column.
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original ownerfor their face value of
$393.77. However, the money orders
were nonnegotiableand thuscould not
be cashed.TheCourt held that this fact
did not"renderthemvalueless."At the
sametime theCourt stated"we cannot
categoricallyproclaim that thevalueof
thesemoneyordersistheirfacevalue..."
The correctmeasureof value as enun
ciated.bytheCourt was"what a willing
buyerwould pay for thepropertyand a
willing sellertake."

PFO . JURY
SENTENCING/DOUBLE

JEOPARDY
White v. Commonwealth

36 K.L.S. 3 at 22
March 16,1989

White’s conviction of first degreePFO
wasreversedby theCourtofAppealsand
remandedfor sentencingby the trial
judge as a PFO II. The Kentucky
SupremeCourt grantedreview to hold
that White wasentitledto ajury trial on
theissueofhis guiltof PFO II. White was
also entitled to jury sentencing. The
Court additionally held that White’s
retrial was not barred as violative of
doublejeopardywherehis convictionof
PFOI wasreversedbecausethetwo prior
feloniesusedto obtainthe adjudication
of PFOI wereheldto bea singleconvic
tion. JusticesVance,Gant,andLambert
dissentedandwould haveaffirmed the
Courtof Appealsremandfor sentencing
by the trial judge.

SEPARATE SENTENCING JURY
Williamson v. Commonwealth

36 LL.S. 4 at 22
April 6, 1989

Williamson appealedhis 1985drug traf
ficking convictionsto the Courtof Ap
pealsandobtaineda retriallimited to the
issueofpenalty.Williamsondidnotpeti
tion for rehearingor seekdiscretionary
reviewby theKentuckySupremeCourt.
Onremandto the trial court, a new jury
wasimpanelledanda newsentencewas
imposed by it. Williamson again ap
pealed, assertingthat KRS 532.055re
quires that guilt and penalty be deter
mined by a single jury and that, conse
quently the Court of Appeals erredin
remandinghiscaseforretrialonthe issue
ofpenaltyalone.TheKentuckySupreme
Courtrejectedthis argument.TheCourt
held that Williamson had waived the
issuewhenhedid not seekdiscretionary
reviewof theCourtof Appeals’decision.

The Court additionallyobservedthat in
its view KRS 532.055doesnot require a
determinationof penalty by the same
jury which detenninedguilt

HABEAS CORPUS -

PROCEDURAL DEFAULT
Buggerv. Adams

44 Cr1 3162
February28,1989

At his deathpenalty trial, Adamsfailed
to object to an instruction to the juiy
stating that the jury’s role in sentencing
was merely "advisory." Adams sub
sequently failed to raise the issue on
direct appeal,in state post conviction
proceedings,and in a federal habeas
proceeding.Thereafter,Caidwellv. Mis
sissippi,472 U.S. 320, 105 S.Ct. 2633,
86L.Ed.2d2311985heldthatmislead
ingminimizationof thejury’ssentencing
role violatesthe8thAmendmentAdams
thenfiled a secondstatepost-conviction
action raising the issue. Relief was
deniedandthe stateappellatecourt af
finned,holdingthat Adamsshouldhave
raisedthe issue on direct appeal. A
federalhabeascourtalsoheld theclaim
was procedurally defaulted.The 11th
Circuit reversedafter finding that the
novelty of the Caidwell issueprovided
causefor the proceduraldefault The
SupremeCourtin turn reversedthe 11th
Circuit. The Court concludedthat there
existedstategrounds,independentof the
federalgroundsannouncedin Caidwell,
for raising the substantiveissue at the
timeof Adams’directappeal.TheCourt
held that stategroundsfor challenging
the instructionnecessarilyexistedsince
a valid Caidwell issuerequiresthat the
challengeddescriptionof thejury’s role
be inaccuratein termsofstatelaw. Thus,
a stategroundsfor objecting to the in
structionwasavailableat trial.

JusticesBlackmun,Brennan,Marshall,
and Stevensdissentedon the grounds
that applicationof Florida’s procedural
bar rules was not historically even
handedand thus did not constitutean
adequatestate ground for rejecting
Adams’claim.The dissentersalsowould
havereachedthemeritsofAdams’claim
despiteany proceduraldefaultbecause
the asserted error resulted in a "fun
damentalmiscarriageof justice."Mur
ray v. Carrier, 477 U.S.478, 106 S.Ct.
2639, L.Ed.2d 1986.

JURY TRIAL
Blanton v. City of North

Las Vegas
44 Cr1 3171

March 6, 1989

In this unanimousopinion, the Court
held that an offensewhich carriesa max
imum penalty of 6 months or less is
presumedto be a "petty offense"that
doesnot triggerthe6thAmendmentright
to a jury trial in theabsenceof additional
penaltiessosevereasto characterizethe
offenseas "serious." TheCourtspecifi
cally held that additionalpenaltiescon
sistingof a $1,000fine,48hoursofcom
munity service,lossofdriverslicensefor
90 days, and attendanceat an alcohol
abuseprogramdidnot renderanoffense
"serious."

LINDA K. WEST
AssistantPublicAdvocate
AppellateBranch
Frankfort
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MOTIONS
COLLECTED,

CATEGORIZED, LISTED

TheDepartmentof PublicAdvocacyhas
collectedmanymotionsfiled in criminal
casesin Kentucky, andhascompiledan
index of the categoriesof the various
motions,and a listing of eachmotion.
Eachmotionisa copyof adefensemotion
ified in an actualKentuckycriminalcase.
Theywereupdatedin February,1989.

COPIES AVAILABLE
A copy of the categoriesandlisting of
motions is free to anypublic defenderor
criminal defenselawyer in Kentucky.
Copiesof anyof the motions axefreeto
public defendersin Kentucky, whether
full-time, part-time,contmct,or conflict.
Criminal defenseadvocatescan obtain
copiesof any of the motionsfor the cost
of copying andpostage.EachDPA field
office hasanentiresetof the motions.

HOW TO OBTAIN COPIES

If youareinterestedin receivinganindex
of the categoriesof motions,a listing of
the available motions,or copiesof par
ticularmotions,contact:

TEZETALYNES
DPA Librarian
1264Louisville Road
PerimeterParkWest
Fxankfort,Kentucky 40601
502 564-8006 Extension119
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THE DEATH PENALTY

Capital Punishment is to the Rest of All
Law as Surrealism is to Realism. It
Destroys the Logic of the Profession.
-Norman Mailer

Capital developmentsreviewed this
issue include the reversal of Robert
Askew’s deathsentenceandthedisbarr
mentof an attorney who defended3 of
Ky. ‘s condemnedinmatesat trial. Also,
a divided Courtof Appeals rejectsDavid
Skagg’s collateral attack on his death
sentencepredicatedon theperjuredtes
timony of 2 "expert" witnessesin his
case.

kINTtck’ stI’[tI:IK
‘OtRi’

Askew v. Commonwealth,Ky.
4/6/89

In lifting RobertAskew’sdeathsentence
and ordering a new trial, theKentucky
SupremeCourthasnow grantedrelief to
condemnedinmatesin 7 of the last 8
capital casesit has reviewed.

HEARSAY IN CAPITAL
CASES

Askew, convictedof killing a waitress
duringtherobberyofaLouisville tavern,
was granteda new trial becauseof the
admission of prejudicial hearsay
evidence.Writing for aunanimousCourt
JusticeVanceconcurredin resultonly
JusticeLambertput the brakes on the
runawayrule of Jett v. Commonwealth,
436 S.W.2d 788 Ky. 1969 which per
mits the useof a witness’ prior out-of-
court statementsfor both impeachment
purposesandassubstantiveproof. Here,
after a mid-trial dismissalof his charges,
theprosecutioncalledFranklin,Askew’s
co-defendant,andaskedhimifhetoldhis
wife about the robbery/homicide.After
severaldenials, the prosecution called
the wife, who also deniedthat herhus
bandmadeany suchstatements.Finally,

two police officers were called to play a
tape recordedstatementduring which
Ms.Franklin told thepolicethatherhus
bandtoldherthat Askewtold him thathe
shot the victim.

The Court found that the evidencewas
notproperlypresentedunderJeti since
theevidencewasnot materialandsince
a properfoundationwasnot laid. First,
theprosecutoronly askedFranklinwhat
he told his wife. The critical question-

what Askew told Franklin - was never
asked."Without a direct inquiry as to
what [Askew] did or said, Franidin’s
statementsto his wife were not only ir
relevant, but are unreliableas well."
Askew,Slip Opinion hereinafterp. 9.
"Franklin’s statementsto his wife could
haveas easily comefrom information
gainedon thestreet."Id.

Without evidenceof what Askew told
Franklin,whatFranklintoldhiswifewas
collateral to the case.Thus, impeach
ment was improper. Moreover, "in
directly informing the jury that sucha
statementwas madeby [Askew] was
highly prejudicial."p. 11.

Similarly, thefoundational requirements
werenotmet sinceJettpermitsimpeach
ment only of a witnesswho possesses
personalknowledge.Here,impeachment
was impropersinceMs. Franklindenied
that herhusbandimplicated Askew."If
it wereotherwise,a longsuccessionof
witnessescould be called until fmally
onewasfoundwhowould testify that the
previous witnesstold a different story."
p. 12. "If undertheguiseofJett evidence
suchas this is admitted,thehearsayrule
wouldpassintonon-existence."p. 13.

Nevertheless,on retrial the Court held
thatMs. Franklinmaybeaskedaboutthe
statementattributedto Askew butmay
not be impeachedif she denies that
Franklinmadesucha statementevenif
Franklin himself deniesthat herepeated
thestatementtoher.Thiswouldcertainly
presenta 6thAmendmentviolation if the

out-of-court statementwere treatedas
substantiveevidencesince, by denying
having made the statement,Askew’s
right to confront Franklin would be
meaningless,andsincethestatementit
self from a former co-defendantis
presumptivelyunreliable.Leev. Illinois,
106 S.Ct. 2056,20651986 upholding
"the time honored teachingthat a co
defendant’sconfessioninculpating the
accusedis inherentlyunreliableandthat
convictionssupportedby suchevidence
violate the constitutional right of con
frontation." Secondly, it would seem
that this procedurewould violate Jeit
itself, sinceneitherFranklinnorhis wife
would have the requisite personal
knowledgeof Askew’s involvement in
the homicide to allow impeachment
remember that thewitnessimpeachedin
Jeti was aneyewitnessto thecrime.

Theseconsiderationsnotwithstanding,
Askewrepresentsa significanteffort by
theCourt to purgecapitaltrialsof unreli
ablehearsay.Askewis thesecondcapital
casewithin the last yearto be reversed
onhearsaygrounds,theotherbeingSan-
born v.Commonwealth,754 S.W.2d534
Ky. 1988 which soundedthe death
knell forKentucky’s"investigativehear
say" exceptionof the hearsayrule. The
Courtnow seemsto be inching toward
fulfilling the U.S. Supreme Court’s
demandthat the factfmdingprocedures
in a capital trial be more reliable than
those tolerated in a non-death penalty
case."In capital proceedingsgenerally,
this Courthasdemandedthatfactfmding
proceduresaspire to a heightened
standardof reliability." Ford v.

Neal Walker

KF:Ni’UCKY IFAI’H ROW

This regularAdvocatecolumn reviewsall deathpenaltydecisionsoftheUnitedStatesSupreme
Court, the KentuckySupremeCourt, theKentuckyCourtof Appeals,andselecteddeathpenalty

Aiofiunel.1989

DeathRow Population 28
Women 1
Juveniles
Age of Oldest Inmate 72
Black Population 6
Black Victim Cases 0
Inmates WhoseTrial Lawyershave
been Disbarredor Suspended 6
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Wainwright, 106 S.Ct. 2595, 2603
1986.

Counselshouldobject to the admission
of anyhearsayevidencein acapitalcase,
particularlywheretheevidenceis being
presentedunder a traditional statelaw
exceptionto thehearsayrule, suchas a
dying declaration.Theobjectionshould
allegenotonly a 6thAmendmentviola
tion butalso a denialof the8thAmend
mentrightto enhancedreliability incapi
tal trials.

Conversely,a defendantin a capitalcase
cannot be barred from presenting
releyant, reliable evidenceon the
groundsthat theevidencecomeswithin
thestate’shearsayrule.In Greenv.Geor
gia, 99S.Ct.2150,21511979theCourt
held that it was unconstitutionalto ex
cludethe testimonyof a defensepenalty
phasewitness who would have stated
that the previously convictednon-tes
tifying co-defendantadmittedkilling the
victim. "Regardlessof whethertheprof
feredtestimonycomeswithin Georgia’s
hearsayrule, underthe factsof this case
its exclusionconstituteda violation of
the Due ProcessClause of the 14th
Amendment. The excluded testimony
washighly relevantto a critical issuein
thepunishmentphaseof the triaL..and
substantialreasonsexist to assumeits
reliability."

OTHER GUILT AND
PENALTY ISSUES

The Court also addressedseveralother
guiltphaseandsentencingissues,includ
ing Askew’s contention that he was
prejudicedby the prosecutor’smid-trial
open-court dismissal of the co
defendant’s indictment. Rejecting this
claim, the Court distinguishedTipton v.
Commonwealth,640 S.W.2d 818 Ky.
1982 where it condemned the
prosecutor’suse of a co-defendant’s
guiltypleaasevidenceof thedefendant’s
guilt. "Wedenouncedanyattemptto es
tablish guilt by association."p. 5. "Al
though better practicedictates such a
motionbemadeoutsidethepresenceand
hearingof the jury, we do not believe
[Askew] wasprejudiced."Id.

A similar approachwas takento a dis
turbing sentencingissue, where the
Courtruledthat "betterpracticedictates
strict compliancewith the [deathpenal
ty] statute,"butrefusedtofmdaviolation
ofthe statuteeventhoughthe sentencing
judge failedto expresslyfind a statutory
aggravatingcircumstancein sentencing
Askewto death.Havingwaivedhis right
to haveajury fix his sentencetheCourt
rejectedhis claim that the waiver was
invalid but neverthelessruled that, on
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remand,he would havea right to a jury
trial on both guilt and punishment,
Askew submitted the issue of punish
ment to the judge. Although KRS
532.0253provides that a jury "shall
designatein writing...the aggravating
circumstance" found beyond a
reasonabledoubtandthat "[un non-jury
casesthejudgeshallmakesuchdesigna
tion" thesentencingjudgefailedtodo so.
Citing Bevins v. Commonwealth, 712
S.W.2d 932 Ky. 1986,the Courtheld
that "different proceduresapply when
thejudgedeterminesmitigating and ag’
gravatingfactors,andthat it is unneces-
sary for a judge to instruct himself."
Askew, p.7.However,theCourtdirected
thesentencingcourt to follow the terms
of thestatuteanddesignatetheaggravat
ing circumstancein writing if the same
situationis repeatedon remand.

K.B.4. v. KevinCharters, Ky.
5/4/89

TRIAL COUNSEL FOR 3
DEATH ROW INMATES
DISBARRED

On May 4 the KentuckySupremeCourt
enteredan order disbarring attorney
KevinChartersfor, among otherthings,
"neglecting a legal matterentrustedto
him...[and] engagingin conductinvolv
ing dishonesty,fraud, deceit or mis
representation."Charterswastrial coun
sel for 3 of Kentucky’s deathrow in
mates:GeneKernWhite,DavidSanders
and Michael Clark.Of the 28 peopleon
deathrow in this state,7 were repre
sented at trial by attorneyswho have
since been disbarredor who have
resignedratherthanfacedisbarment.

Skaggs v. Commonwealth,Ky.
App.
3/17/89

PERJURY BY "EXPERT"
WITNESSES

In this bizarre casea fragmentedCourt
of Appealsaddressedconsolidatedap
peals from ordersoverruling Skaggs’
RCr 11.42 motion to vacatehis convic
tion andhis RCr 10.06motionfor a new
trial based on newly discovered
evidene

Skaggs’ deathsentencewas upheldon
direct appealto theKentucky Supreme
Court in 1985. Skaggs v. Common
wealth, 694S.W.2d672 Ky. 1985.Fol
lowing this Skaggswho wasborn in an

insaneasylum to a mentally deficient
motherdiscoveredthat 2 "expert" wit
nessesat his trial perjured themselves
abouttheir qualifications.Oneof them,
Elya Bressler,an imposterposing as a
psychologist,wascalledby Skaggshim
self at trial and supportedhis insanity
defense.In this action, Skaggsalleged
that his counselwasineffective for fail
ing to investigateBressler’scredentials
Bresslerwas laterconvictedof perjury
in an unrelatedcase.Writing for the 2
judge majority JudgeHayesconcurred
in result only, JudgeWest found that
Skaggswas not prejudiced.In dissent,
JudgeMiller foundthis to be"a travesty
baseduponanegregiouserrorwhichcan
onlyberectifiedby a newtrial." Skaggs,
Slip Opinionhereinafterp. 9.

The other witnesswho lied underoath
was GlennBaxter,formerly a KSPbal
listics analyst.At trial, Baxtermatched
the evidencebullets with the handgun
seizedfromSkaggs.He alsotestifiedthat
he had a degreefrom MoreheadState
University. After trial, Skaggslearned
that Baxter had not received a degree
from Moreheador, for that matter, any
University, and filed a motionfor a new
trial basedon the newly discovered
evidenceof Baxter’s perjury. The trial
courtdeniedrelief andtheCourtof Ap
pealsaffirmed, reasoningthat "the tes
timony of Mr. Baxter was merely
cumulative." p. 6. Dissenting, Judge
Miller wrotethat "[t]heessenceof expert
testimonyis that it be profferedby one
expertlyqualified.To theseends,college
degreeshave incredible weight in the
minds of membersof thejury." p. 10.

Thefmal issuein thecaseconcernedtrial
counsel’sfailure to object to an incom
pleterobberyinstructionwhich failed to
require the jury to find that Skaggsin-
tended to use physical force to ac
complisha theft. JudgeWestfound this
to be a "typographicalerror" while the
dissentingjudge believedthat a retrial
was in order sincethe jury could have
believedthat Skaggsusedforce not to
commita theft,but to escapedetection.

The Court also upheld the trial judge’s
failure to conductevidentiaryhearings
on themotions. JudgeMiller dissented
on thispoint, too.

One fmal note about Miller’s dissent.
Skaggs’original jury wasunableto agree
on punishment,so a secondjury was
inipaneledandultimatelysentencedhim
todie. JudgeMiller foundthis procedure
to be"highly questionable"from a con
stitutional perspective."I believe the
hungjury onthe questionofpunishment
shouldhaveresultedin impositionof the
lessersentenceof life imprisonment."p.
8.
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LastmonthMarylandbecamethesecond
statejoining Georgiato imposea legis
lative ban on executingmentally
retardedoffenders....To the East,
Delawaremoved in theoppositedirec
tion whenSenateleaderTomSharpin
troduceda bill which would bring back
public whipping for selling herddrugs
from S to 40 "well laid on" lashes.
SenatorSharp defendedhis bill by
reasoningthat,sinceexecutingcriminals
is constitutional"then I don’t know why
beating themis any worse." ...Aubrey
Adamsbecamethe 108thpersonto be
executedin themodemerawhenFlorida
electrocutedhim on May 5.... On April
24,AmnestyInternationalreleaseda 268
pagereporton theuseof thedeathpenal
ty aroundthe world. The report fmds
that, despitea rangeof safeguards,the
useof thedeathpenalty in theU.S.A. is
arbitrary and racially biased. "There is
alsowidespreadconcernabout thepoor
quality of legal representationgiven to
defendantschargedwith capitalcrimes.’
AMNESTYINTERNATIONAL;WHEN
THESTATEKILLS; p.289 1989.

NEAL WALKER
AssistantPublic Advocate
Chief,Major Litigation Section
Frankfort

FOOTNOTES
1 Forcitations to thesecases,refer to this
column in the April, 1989 issue of the
Advocate.

AppeaIsof collateral attackson death
sentenceswill now be appealeddirectly
to the Kentucky SupremeCourt, rather
thantheCourt ofAppeals.CR 76.182.

OHIO SETS CAPITAL CLE
REQUIREMENTS

TheOhioCommitteeon theAppointment
of Counselfor IndigentDefendantsin
Capital Caseshas adoptedstandards
relatingto continuinglegaleducationre
quirementsfor appointedcounselirtdath
penalty cases.Attorneys on the existing
list for appointmentas leadcounsel in
death penalty cases"shall attend and
completenoless than12 hoursof Rule65
Committee-approved‘specializedtrain
ing in the defenseof personsaccusedof
capitalcrimes’ every2years,commenc
ingJuly 1, 1988,in order tobeeligible for
retention on any list for appointment"
Attorneyswho arenotalreadyon the list
must, before seekingplacementon the
list, showthat "they havecompleted12
hours of specializedtraining in the
defense of personsaccusedof capital
crimesin a2-yearperiodprior to making
application..."
The standardsprovidethat attorneyswho
attend out-of-stateCLE death penalty
seminarsmay apply for credit for those
seminarsby "showing proof of atten
dance,including the curriculum for the
seminarandbiographicalsketchesof the
faculty."
The standardsrequirethatseminars"in
cludeno less than 6 hoursof instruction
devotedto theinvestigation,preparation,
andpresentationof a deathpenalty trial
or appeal." The standardsalso set out
regulationforapplicationforcertification
by thesponsorof deathpenaltyseminars.
The curriculum for a certifiedseminar"
shouldinclude,butis notlimited to, spe
cialized training in the following areas:
1 an overviewof cunentdevelopments
in death penalty litigation; 2 death
penaltyvoir dire; 3 trial phasepresenta
tion; 4 use of expertsin the trials; 5
investigation,preparation,andpresenta
tion of mitigation;6 preservationof the
record;7 counsel’srelationshipwith the
accusedand his family; and 8 death
penalty appellateandpost-conviction
litigation in stateandfederalcourt."62#6
OhioStateBar Ass’nRpt. p. A-I, Feb.6,
1988.

CHILDREN FIGHT THE
DEATH PENALTY

A daughterof Sen. RobertF. Kennedy
andasonofMartinLutherKingjr.helped
launchacampaignagainstcapiudpunish
ment.
Societyshouldputsomekillers in jail
"and leavethem thereforever,"said M.
Kerry Kennedy, who was 8 when her
fatherwasassassinated.
"But while we’re at it, dismantle the
electric chair, the gas chamber.They
won’t bring backmy father.That’ll only
takesomeoneelse’sfather."
Thecampaign,called"UghtingtheTorch
of Conscience,"is aimedat getting the
religiouscommunitytoconfrontthecapi
tal punishmentissue.It will culminateon
June 1990 with a 330 mile pilgrimage
from Starke,Ha., whereFla.’s electric
chairis located,to Atlanta.

NLADA Death Penalty
Newsletter,CapitalReport
Capital Reportis adeathpenaltydefense
newsletteravailableby subscription to
attorneysand othersinvolved in capital
defenseat all levels- trial, appeal,and
post conviction.Issued6 timesayearby
theNationalLegal Aid andDefenderAs
sociation NLADA, Capital Report
providesup-to-date,nationwideinforma
tion on resources,issuesand tactics, as
well aspolitical developmentsaffecting
deathpenaltylitigation.
Capital Reportincludes notices of up
comingseminarsandnewlyreleasedpub
licationsrelatingtocapitaldefense,along
with periodic descriptionsof long-term
sourcesof assistancefor death penalty
defenseteams.
Not a "reporter," Capital Report makes
noattemptto summarizeorevennoteall
capitalopinionsfrom theFederalCourts
or statehighcourts, buthighlights certain
decisionsinvolving developmentsthat
might impactpositively or negatively
on current deathpenalty jurisprudence.
UnitedStatesSupremeCourtdecisionsin
death-penaltycasesareaddressed,butnot
comprehensively.Articles about new
decisions contain, when possible,ex
pectedeffectsof thedecisionsand ways
in whichcapitalattorneysareresponding
to thenewlaw.
Submissionofarticlesor informationfor
CapitalReportis encouraged.Subscrip
tions are limited to thosepersons in
volvedindeathpenaltydefensework and
arenotavailabletoprosecutors.Theprice
to membersof NLADA’s DeathPenalty
Litigation Section is $15/year, to other
membersof NLADA $1 8/year and to
non-members$25/year. Contact Mardi
Crawford,NLADA, 1625 K StreetNW,
8thFloor, Washington,DC20006.Phone
202 452-0620.

IMPARTIAL PROTECTION

StateRep. Ron Wilson, D-Houston ,hasagood idea..Statelaw makesit punishableby death
to murderapersonknown to be apeaceofficer actirg in thelawful dischargeof an official
duty. So why not, asksWilson, makeit punishable by deathfor apeaceofficer to murdera
prisonerin theofficer’s custody?
He hasabill to add to thelist of capitalcrimesthe murderof aprisonerby apeaceofficer, a
city or county jailer, or guards at Texas Departmentof Correctionsor other authorized
correctionalfacilities.
The bill is encouragingoppositionfrom thosewhoareagainstthedeathpenalty,period. But
wealreadyhavecapitalpunishment,andaslongaswedo,thiswould beafairnessamendment
Therehasbeensomeflagrant brutality leadingto prisonerdeathsrecently,andperhapssome
of it wouldbedeterredby makingtheself-appointedexecutionersworry abouttheirown lives.
Wehavetriedtoprotectall peaceofficersfrommurderby us, sowhyshouldn’twetry toprotect
ouselvesfrom murderby the fewdumbbrutesamongthem?Any lives wesavecouldbe our
own.
- Th. Hou.soi, Poji. Pcbru,.ry 25. 1989.
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6TH CIRCUIT HIGHLIGHTS

RIGHT OF
CONFRONTATION

The Sixth Circuit Court of Appeals
recentlyfoundno6thAmendmentviola
tion where cross-examinationof a key
prosecutionwitness was only partially
limitedandwherethebarredquestioning
wasnotaimedateliciting any additional
facts.Dorsey vParke,- F.2d -,

45 Cr.L. 2057, 18 S.C.R.9, 226thCir.
1989. Gerald Campbell was the key
prosecutionwitnessatDorsey’sburglary
trial. Campbell also had beencharged
with theburglaiy,but receiveddiversion
under the youthful offender statute in
exchangefor his promise to testify
againstDorsey. The burglary charges
against Campbelleventuallywere dis
missed.This informationwas beforethe
jury. The trial court also allowedques
tions aboutCampbell’sexperienceson
the night he made a statementto the
police, his nervousnessand the facthe
received mental health treatmentbe
causeof a suicide attempthemadeafter
implicating Dorsey.Dorsey wasbarred
from his attemptsto further impeach
Campbell’s credibility by showingthat
Campbell’s mental and intellectual
abilitiesweresuchthat hewasparticular
ly susceptibleto police suggestion.The
Courtstressedthat it was unableto dis
cern anynewfactsthat counselknew or
hopedto elicit onfurthercross-examina
tion, andconcludedthatthe onlypurpose
to the barredcross-examinationwas a
general one of exposing Campbell’s
demeanorto thejuiy while askingques
tions that suggestedhis susceptibilityto
police pressure.Where it is merely the
extent of cross-examinationthat is
limited, the Sixth Circuit hasrecognized
that the testof whetherthetrial courthas
abusedits discretionis whetherthejury
hadenoughinformationor facts,despite
the limits, to assessthe defensetheory.
The Court declinedto extendthe con
stitutional guaranteeto encompassques
tions that would do nothing more than
exposethe demeanorof a prosecution

witnesswhile heis subjectedtoquestions
that probehis credibility. TheCourt ac
knowledgedthat displaying a witness’
behavioralreactionsto hostilequestions
is a key function of cross-examination,
buta function that is notasconstitution
ally protectedas cross-examination
aimedat adducingfacts.

PROBLEMS WITH VIDEO
RECORDS

The Sixth Circuit also usedDorsey v.
Parke,supra,to addressthedifficulties
that video recordspresentfor thorough
appellatereview.TheCourt identifieda
number of problemspresentedby the
videotaperecord. It found thevideotape
to be marginally audible at times,par
ticularly during sidebarconferencesor
whenevertwo ormoreparticipantsspoke
at once.Additionally, theCourtwasun
able to producean adequatetranscriptof
the record-and counselhad no
transcript at all-renderingoral argu
ment about the events of the trial an
exercisein futility. TheCourtnotedthat
while Kentucky’s experiment in
videotapingtrialswasreceivingpraisein
thepress,theinnovationpresentedacute
difficulties to courtsattemptingto fulfill
their functionof judicial review.

COUNSEL FOR WOMEN
PRISONERS

In theunpublishedopinionof Caterlno
v. Wilson No. 86-6067,renderedApril
10, 1989, the Sixth Circuit held that
Kentucky’s Corrections Cabinet must
hire ahalf-timeattorneyfor 18 monthsto
assistand train inmates at theKy. Cor
rectionalInstituteforWomenKC1W in
legal matters.Thedistrictcourt,after a4
weektrial, foundthat the legal facilities
andassistancethat womenprisonershad
beenreceivingdidnotprovidethemwith
minimally adequateaccessto thecourts
as guaranteedby the constitution,and
that thewomen’sfacilitieswerenotsub
stantiallyequivalentto thoseprovidedto

male inmates in the state.The district
court orderedthe state to upgradethe
prison’s library and hire a part-time at
torney on a temporarybasis.Caterinov.
Wilson, 546 F.Supp. 174 W.D.Ky.
1982. The stateupdatedKCIW’s law
library, increasedits hoursandincreased
thenumberof inmatelegalaides.Claim
ing that this wassufficient to meetthe
constitutionalstandard,thestatesought
to avoid the requirementof hiring an
attorney.Thedistrict courtreiteratedits
earlierholding that the law library alone
was insufficient to compensatethe
womenfor the lackof a history of self-
help whichthemaleinmateshadandwas
insufficient to satisfythe right of access
to thecourts.Thedistrictcourtexpressly
orderedthestatetohirea half-timeattor
neyto assistandtrainthewomeninmates
in areasin whichthey neededassistance.
TheSixthCircuitrejectedthestate’scon
tentionthat while Boundsv. Smith,430
U.S. 817 1977, guaranteedprisoners
accessto thecourtsin theform of either
an adequatelaw library or legal assis
tance,a courtmaynotrequireprovision
ofboth.TheSixth Circuitfocusedon the
district court’s findings that therewas a
disparity betweenmale and female
inmates’accessto thecourtsbasedonthe
womeninmates’lackof ahistoryof self-
help and that to cure this disparity the
women neededlegal assistanceand
training on a part-timetemporarybasis.
The Sixth Circuit found no error in the
districtcourt’sreasoningandnobasisfor
disturbinghisfmdingsand conclusions.

DONNA BOYCE
AssistantPublic Advocate
AppellateBranch
Frankfort

Donna Boyce

In the 60 years / have been around
prisons, I have naverknown ofone man
who had wealth or position who has
been executed.
-Former San Quentin Warden Clinton
Duffy

This regularAdvocatecolumn highlights publishedcriminal law decisionsof significance of the6th Circuit Court of Appeals exceptfor search
andseizureanddeathpenaltydecisions,which arereviewedin PlainView andThe DeathPenaltycolumns. I
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PLAIN VIEW
SEARCH AND SEIZURE LAW AND COMMENT
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During thesummerof 1966,my brother
and I workedas gandy dancersfor the
MissouriPacificRailroad.Thatsummer
was memorablein many ways, all but
one of which are irrelevant to this
column. Thereis onememory,however,
that in someways gives me a unique
perspectiveinto one of the cases
reviewedherein.Thatmemoryhasto do
with Davy, my short, red facedsuper
visor. Davy lived with therest of usin a
boxcarthat wasmoveddowntrackaswe
progressedin oureffort to repairthetrack
from St.Louis to PoplarBluff that sum
mer. Davy was an alcoholic, more
specificallyhewasa wino,Heconsumed
remarkableamountsof wine,all day and
night.Many dayshe showedup at work
with analmostlethal doseof alcoholin
his blood. And every night he drove
awaythedemonsby drinking to thepoint
of collapse.And Davy was in chargeof
repairing tracks which would cany
heavyequipment,oftenpoisonous,on its
rails.

SKINNER

I thoughtof Davy as I readSkinner v.
Railway Labor Executives’ Associa
tion, et. aL, .U.S., 44 Cr.L. 3178
3/21/89. And- I wonderedwhat little
Davy would havethought aboutbeing
requiredto urinatein a cup for thegood
ofole Mo-Pac.

Skinnerappearedto be an easycasefor
the Court to resolve,decidedby a 7-2
vote. JusticeKennedy authoredthe
majority opinion. His coming-out
revealsmuch.

At issuewere certain FederalRailroad
AdministrationFRA regulationswhich
mandatedblood and urine tests for
employeesinvolved in railroad acci
dents, and which further allowed for

breathandurine teststobe administered
wheretheemployeehasviolatedcertain
safetyregulations,andwherethe super
visor has reasonablesuspicionthat an
employeehascausedanaccident.

TheCourtheld theregulationsto becon
stitutional. While recognizingthat the
testsconstituteda searchwithin the4th
Amendment,the Courtheldthatthesear
chesinvolved werereasonabledueto the
special needsof the railway industry.
Further,becauseof the substantial
governmentalinterest involved, that of
the safety of the traveling public, and
what was viewed as minimal privacy
interests on the employees’ part, the
Courtapprovedof thesearcheswithout
a warrant and without individualized
suspicion.

Thereareseveralinterestingfacetsto this
decision.First, it demonstratesthe
Court’s continuedexpansionofthe "spe
cial needs"search,wherewarrantsand
probablecauseareeliminatedasprereq
uisitesto an intrusion on privacy. See
O’Connor v. Ortega,480 U.S. 709, 107
S.Ct. 1492, 94 L.Ed.2d 714 1987 and
NewJerseyv. T.L.O.,469 U.S. 325, 105
S.Ct.733, 83 L.Ed.2d720 1985.

Secondly,it givesusinsight into Justice
Kennedy’sapproachto 4thAmendment
jurisprudence.JusticeKennedystarted
his analysisby assertingthat the "Fourth
Amendmentdoesnotproscribeall sear
chesandseizures,butonly thosethat,,are
unreasonable."Only then did he recog
nizethat in mostcriminal cases"a search
or seizure.. . is not reasonableunlessit
is accomplishedpursuantto a judicial

‘warrantissueduponprobablecause,"re
quirementswhich can be dispensed
within the specialneedsarea.By con
ducting this analysis,JusticeKennedy
joins the growingconservativemajority
who analyze governmentalintrusions
into personalprivacyby conductinga
subjectivebalancingof interestsinorder
to determinewhat is reasonable.

Thedissentwaswrittenby Marshall,and
wasjoined only by BrennanStevens
wrote a brief concurrence.In classic
Marshallstyle, thedissentcriticized the
burgeoningspecial needscategory,
saying that "the majority today com
pletes the processbegun in T.L.O. of
eliminating altogetherthe probable-
causerequirementfor civil-searches...
thoseundertakenfor reasons‘beyondthe
normal need for law enforcement."
Finally,thedissentbemoansthemajority
opinion’s giving in to thepresentanti-
drug hysteria. "A majorityof this Court,
sweptawayby society’sobsessionwith
stopping the scourge of illegal drugs,
todaysuccumbsto thepopularpressures
describedby JusticeHolmes . . . The
immediatevictirmof themajority’s con
stitutional timorousnesswill be those
railroadworkerswhosebodily fluids the
governmentmay now forcibly collect
and analyze. But ultimately, today’s
decisionwill reduce the privacy all
citizensmay enjoy, for, asJusticeHol
mesunderstood,principlesof law,once
bent,do not snapbackeasily."

VONRAAB

Justice Kennedy also authoredthe
opinion in National Treasury
EmployeesUnion, et. a!. v. Von Raab,
_U.S._._, 44 Cr.L. 3192 March
2 1,1989.Von Raab was a much closer
casethan Skinnerwith Marshall, Bren
nan,andStevensjoining JusticeScalia’s
dissent. Von Raab looked at a United
StatesCustoms Servicerequirement
which mandated urinalysis for
employeesseekingpromotionsto posi
tions involving drug interdiction, the
handling of firearms, and classified
material.

Themajority upheldtherequirementfor
two categoriesof employees,andbased
upon the inadequacyof the record,
remandedon the requirementsfor
employeeshandlingclassifiedmaterials.

Ernie Lewis

This regularAdvocatecolumn reviewsall publishedsearchandseizuredecisionsof theUnitedStatesSupremeCourt,theKentuckySupremeCourt
and the KentuckyCourt of Appealsandsignificantcasesfromotherjurisdictions.
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Themajoritybasedits decisionsquarely
upon theperceivednationaldrug prob
lem andthe CustomsServicerole in ad
dressingtheproblem."TheCustomsSer
vice is our Nation’sfirst line of defense
againstone of the greatestproblemsaf
fecting the healthand welfare of our
population."This interestoverwhelmed
the interestsof the employees,whose
privacy interestswere said to be
diminished by their positions as this
nation’schiefdrug law enforcers."[T]he
Governmenthas demonstratedthat its
compelling interestsinsafeguardingour
bordersand thepublic safetyoutweigh
the privacy expectationsof employees
whoseekto be promoted to positionsthat
directly involvethe interdictionof illegal
drugs or that require the incumbent to
carry a fireann.We hold that the testing
of theseemployeesis reasonableunder
the Fourth Amendment."

JusticeSclia dissentedlargely on the
basis that theCustomsServicehad failed
to provethat there was adrugproblem in
the Service. Indeed,he points out that
"out of 3,600employeestested,no more
than 5 testedpositive for drugs." This
contrastedwith theSkinnercase,which
Scalia had joined because"the
demonstratedfrequencyof drug and al
cohol use by the targetedclass of
employees,and the demonstratedcon
nection betweensuch use and grave
hann,renderedthe searcha reasonable
meansof protectingsociety."

Onenotableelementof thedissentis the
expressionof honest outragethat the
Court would participatein symbolic
searchingby approvingof theCustoms
Servicerules.Theserules weremeantto
"show to the world that the Service is
‘clean’ and - most importantof all -

will demonstratethedeterminationof the
Governmentto eliminatethis scourgeof
our societyl I think it obvious that this
justificationisunacceptable;that theim
pairmentof individuallibertiescannotbe
themeansof making a point, that sym
bolism,evensymbolismfor so worthy a
causeastheabolitionof unlawful drugs,
cannot ‘alidate an otherwiseun
reasonablesearch."Such ajustification
resulted,accordingto JusticeScalia,in a
loss to the dignity of CustomsServices
employees,andmoreimportantly,a loss
to all of us "who suffer a coarseningof
ournationalmannersthatultimatelygive
theFourth Amendmentits content,and
who becomesubjectto the administra
tionof federalofficialswhoserespectfor
ourprivacycanhardlybegreaterthanthe
small respectthey havebeentaught to
havefor their own."

BROWER

TheCourt’s third opinioninMarch was
Brower ,‘. Inyo County, _U.S._, 44
Cr1.3175March21, 1989.InBrower,
oneJamesCaldwell waskilled whenhe
crashedinto a tractortrailer truck setup
asa roadblockacrossthe two laneroad
Caldwellwasusing inhis effort to elude
thepolice. Hisestatesuedunder42 USC
Sec.1983.The district court had dis
missedfor failure to statea claim, which
wasaffirmedby the9thCircuit, whoheld
that no seizurehad occurred.

TheCourt, in a unanimousopinionwrit
ten by JusticeScalia,reversed,holding
that the complainthad sufficiently al
legedaseizureunderthe4thAmendment
sufficientto defeat themotion to dismiss.
ScaliarelieduponTennesseev. Garner,
471 U.S. 1 1985, also a 1983 case,
where the Court had found the 4th
Amendmentimplicatedby theshooting
of a fleeing felon. "Brower’s inde
pendentdecisionto continuethe chase
can no more eliminate respondent’s
responsibilityfor the terminationof his
movement effected by the roadblock
than Gamer’s independentdecision to
flee eliminated the Memphis police
officer’s responsibilityfor the termina
tion of his movementeffected by the
bullet."

JusticeStevensconcurredin theopinion,
joinedby Brennan, Marshall, andBlack
mun. Scaliahad stated in dicta that the
4th Amendment was only involved
"when there is a governmental termina
tion of freedom of movement through
meansintentionally applied." Justice
Stevenscriticized Scalia’s opinion for
reachingfactsnotbeforetheCourt.

SOKOLOV

Two weeksafter these opinions came
down,theCourtdecidedUnitedStatesv.
Sokolov,_U.S._,45 Cr.L. 3001 April
3, 1989.Sokolov is an importantcase,
and shouldnotbe dismissedas another
in a long line of airport/drug courier
profile cases.

Here, one Andrew Sokolov, traveling
with a companionand underan alias,
purchasedtickets with cash for a round
trip betweenHonolulu andMiami. Once
in Miami, the couple stayedonly 48
hours.Noneofthe fourpiecesof luggage
was checked. Once he arrived in
Honolulu, dressedin "a black jumpsuit
andgoldjewelry," he tried to hail a cab,
at which time 4 DEA agentsdescend
ed. He was takento the office, his lug
gagewassniffedby a dog,warrantswere
issued, and eventually a searchof the
luggagerevealed1063gramsofcocaine.

The 9th Circuit held the seizure of
Sokolov,and subsequentsearchto have
beenviolative of the 4th Amendment.
The stop was illegal becausetherewas
simply no evidenceof ongoingcriminal
behavior.

A 7 justice majority disagreed.In an
opinionby the Chief Justice,the Court
held that underTerry v. Ohio,392U.S. 1
1968, the stop was legal. Theopinion
lookedatall ofthefactsundertheIllinois
v. Gates,462 U.S.213 1983totality of
the circumstances standard, and ob
servedthat while any "oneof thesefac
tors is not by itself proof of any illegal
conductand is quite consistentwith in
nocent travel" that when"takentogether
they amountto reasonablesuspicion."

The Court also rejectedthe contention
that under a stop such as this one, the
policehave an obligation to usethe least
intrusive method. "The reasonableness
of theofficer’s decisionto stop a suspect
doesnot turn on the availability of less
intrusive investigative techniques.Such
a rule would undulyhamperthe police’s
ability to make swift on-the-spot de
cisions- here,respondentwas aboutto
getinto a taxicab-andit would require
courtsto ‘indulge in "unrealisticsecond
guessing."’"

Justice Marshall was joined by Justice
Brennanin dissent.Underthe identical
facts,the dissentjoinedthe 9thCircuit’s
analysis.Marshall noted that all of the
facts were consistent with that of the
innocenttraveler,andthat "the sole be
havioral detail Sokolov noted by the
DEA agentswas that he was nervous."

Marshall also, asis his wont, is not shy
about talking about what is really going
on here. He accusesthe majority of al
lowing the DEA to use the "drug-
courier"profile as a powerful devicein
the war on drugs, a dragnet-typedevice
that will sweepmany innocent persons
into the net. "Reflexive reliance on a
profile of drug courier characteristics
runsa far greaterrisk thandoesordinary
case-by-casepolicework, of subjecting
innocentindividuals to unwarranted
police harassmentand detention." The
use of this technique,and indeed the
majority’s analysis,"servesonly to indi
cate [the majority’s] willingness, when
drugcrimesor anti-drugpoliciesareat
issue,to give shortshrift to constitutional
rights."

HARRIS

Counselshould be aware that in mid-
April the Courtgrantedcertiorari in an
important4th Amendmentcase.It has
long beenthelaw thatconfessionsgiven
by an illegally arrestedpersonshouldbe

4

4
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suppressedunder most circumstances.
SeeBrown v. Illinois, 422 U.S. 590,95
S.Ct. 2254, 45 L.Ed.2d 416 1975;
WongSunv. UnitedStates,371 U.S.471,

A 83 S.Ct. 407, 9 L.Ed.2d 4411963.In
this case,the lower Court suppresseda
confessiongivenfollowing a warrantless
homearrest in violation ofPaytonv. New
York, 445 U .S.573 1980.The Court’s
cert. grant is ominous,and signalsa will
ingness to emasculate further the ex
clusionary rule - keep your eyeon this
one.New York v. Harris is thename of
the case.

TIII kl’ItIkY
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The Kentucky Supreme Court issueda
significant 4thAmendmentdecision on
March 16, 1989 in Commonwealth v,
Shelton, Ky., S.W.2d _1989.
Shelton’shouseand vehicleswere sear
chedpursuant to a warrant. Cocainewas
found in a briefcase;322 growing
marijuanaplants were also found. The
Courtof Appealsreversedtheconviction
on the basisof the searchgoing beyond
thescopeof the warrant, the cocaineand
briefcase having not been mentioned.
Discretionary review was granted.

The SupremeCourt, with Justice
Stephens,Lambert,Leibson,andSpecial
Judge McGinnis joining Special Judge
Busald,affirmed the Courtof Appeals.
The warrant had been issuedin Hickman
County by a FultonCounty trial commis
sioner,in violation of SCR5.030. That
was fatal. TheFulton Countytrial com
missionerhadno authority"while serv
ing in Fulton County to exercise
authority beyond the limits of the coun
ty" andthus"waswithoutjurisdictionto
issuea searchwarrantin or for Hickman
County." The Court further declinedto
consider the Commonwealth’s good
faith argumentof UnitedStatesv. Leon,
468 U.S. 897 1984,saying that "[w]e
do not believe that Leon would be ap
plicablewere we otherwiseinclined to
follow its precedent."

Justice Gent was joined by Vance in
dissent.He would not haveconsidered
the issue of the trial commissioner’s
authoritypreciselybecauseof theeffect
of United Statesv. Leon. Calling this
"exactly the type of caseenvisionedby
the United StatesSupremeCourt in
Leon,"thedissentwould haveaffirmed
the convictionbasedupon theofficers’
goodfaith relianceuponthe illegal war
rant.

Theopinion is important for 2 reasons.
First, the Court clarifies that while dis

trict and circuit judges have statewide
authority to issuesearchwarrants,Rich
mond v. Commonwealth,Ky., 637
S.W.2d6421982,trial commissioners
arerestrictedto the countyin whichthey
serve. Secondly,the Courthad a clear
opportunityto adopt thegoodfaith ex
ception,anddeclined.This is goodnews
for all ofuswho valueprivacyrights.

THE SHORTVIEW

Renckleyv State,Fla. Ct. App. 44Cr.L.
2447 2/17/89. A middlemantold a
police officer that marijuanawould be
delivered on a particular date; the mid
dleman had on previous occasions
visitedRenckley’shomeprior to deliver
ing marijuana.A varrantwasissuedfor
a searchof Renckley’shomeon thedate
themarijuanawas to be delivered.The
FloridaCourtof Appealsheldthat under
statelaw this was an anticipatorywar
rant, andthat for a warrant to issuethere
must be probable cause to believe that
drug laws arethenbeingbroken;

State v. Ainsworth, Ore. Ct. App. en
banc,770 P. 2d 58 1989. Theuseof
state law to enforceprivacy rights
beyondthat of federallaw wasalsoused
in this caseby theOregonCourtof Ap
peals.Here,theCourtheld that hovering
overa field in a rural arearesultingin a
warrant and eventual seizure of
marijuana,was illegal. Note that under
Florida v. Riley, 44 Cr.L. 3079 1989
this would havebeenconstitutional.

Brown v, State,Md. Ci. Spec.App., 553
A. 2d 13171989.This is a remarkable
case.Thepoliceheredecidedto cordon
off a neighborhood,and to check iden
tification and outstandingwarrants of
anyonein the area.The defendantwas
driving there,andwaspulled overforno
apparentreason.During thesubsequent
interchangeresulting in a search,con
trolled substanceswere found. The
governmenttried to comparethis opera
tion to a sobrietycheckpoint.TheCourt
disagreed,saying that this analogy,"is
about as valid as assertingthat an
anacondais like an earthwormbecause
they are both elongatedand move on
theirbellies."Thesearchwas"foreignto
everypreceptembodiednot only in the
14thAmendmentbut in theverymotion
of dueprocessof law.Thepolicedid not
just violate the Constitution, they ig
noredit;"

Lanesv. State,TexasCt. Crim. App.,45
Cr.L. 20233/15/89.In what appearsto
be an expressionof the obvious, the
TexasCourtof Appealsholds here that
theprobablecauseto arrestrequirement
appliestojuveniles.Thus,ajuvenilewho
was seizedat school to take his
fingerprints pursuantto a "fmgerprint
order"washeld to be seizedillegally.

ERNIE LEWIS
AssistantPublicAdvocate
Director,Madison/JacksonCo. Office
Richmond,Kentucky40475
606623-8413

SEIZURE LAW AND BASIC RIGHTS
If you think accusedcriminals are innocentuntil provenguilty considerthecaseof
JamesBurton.

StatepoliceraidedBurton’sWarrenCountyfarmin 1987.Theyfound138marijuana
plantsgrowing in a sophisticatedsetup insidea barn. The casewas turnedover to
federalauthorities,who chargedBurtonwith 3 felonycounts of growiiig marijuana
for sale.

Burtonneverdeniedthat themarijuanawashis, but saidthat hewas growing it for
his own use. Burton claimedhe usedthe marijuanato relieve the symptomsof
glaucoma. A jury boughthis defenseandconvicted him only of thepossessionof
marijuana,a misdemeanor.

After the trial, federalprosecutorsfiled a civil suit seekingto haveBurton’s farm
seized.U.S.District JudgeRonaldMeredith orderedthe farmto beseizedundera
federal law that allows the governmentto take property used in felony drug
violations.

Seizingthe propertyof drugdealersis alegitimatewayto fightdrugtrafficking. And
establishingthat the property has beenused in the commissionof a felony is
reasonablestandardfor seizure.

But in this caseajury of Burton’speershasfound thathecommittedno felony. And
if no felony hasbeenproved, what gives the governmentthe authority to seize
anyone’sproperty?

That’s the questionnow beforethe6th Circuit Court of Appeals. And it’s a very
goodquestionindeed.- L.xington HeraidLeader,April 23, 1989.
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THE RECUSAL OF A JUDGE
TheRightofRecusalContinuesto Expand

I. IIFl1’I I -% V FIt I’ I’ t1
IIII II.III UI RI ‘1 ‘ I.

Disqualification of judges for prejudice
or bias wasnotpermittedundercommon
law becausethejudiciary engagedin the
fiction that all judgeswereaboveallow
ing impropermattersto influence their
decisions,no matterwhat.Modemtimes
have seenthis convenient fiction jet
tisonedin recognitionthat certainmat
ters,situations,and relationshipsdo in
fluence judges just as they influence
everyperson.

Overtheyears,the law hasconsistently
expandedto requirerecusalin moreand
morecasesaswecontinueto increaseour
understandingoftherealityofunfairness
dueto relationships,statements,priorac
tivity, life itself.

This expansionhas also occurredbe
causethe judicial systemcan only be
effectiveif perceivedby thepeopletobe
fair. Theonly realpowerofthejudiciary
is the support and confidenceof the
people. The fairnessof the refereeis -
essential.In fact, objectivefairnessis no
longer enough.The appearanceof un
fairnessnow requires disqualification.
Recusalis now requiredevenwhenthe
judgelacks actualknowledgeofthedis
qualifying information or relationship.

Why? Becausethesystemwill not long
survive any hint of unfairness. The
litigants andthepublic require a system
that has integrity.The recognitionof the
reality that judges can be unfair drives
the systemto new protections.

Indeed, there now are well entrenched
protectionsfromunfairjudges: theKen
tucky and United StatesConstitutions,
Kentucky statutes, Kentucky rules and
caselaw, theABA and KentuckyCodes
of JudicialConductandtheABA Stand
ards. All demandor have beeninter
pretedto demandarbiters that are and
appearfair.

Theseguaranteesonly take meaning
whena criminal defenselawyer invokes
them on behalfof an individual client.
Fair and impartial justice must be
nourished,not diminished.The expan
sion of the law has occurredbecause
criminal defenseattorneyshave advo
catedits expansionto insurethat a client
has a fair processand a fair result. As
criminal defenselawyers,it is important
forus to seethat courtsactin a manner
which furthersdisbeliefin judicial bias.
The following sampling of the law of
judicial disqualification will hopefully
aid that end.

Currently,Kentuckyhas2 statuteswhich
dealwith theteplacementof a judge.

A. KRS 26A.015

KRS 26A.015, in effect since July 1,
1982, requires any justice, judge or
mastercommissionerto disqualifyhim
self in any proceedingunder a wide
variety of circumstancesfrom thejudge
havinga personalbiasto havinga fman
ciaF’or relationshipconflict. Under the
statute,thechief justicehas therespon
sibility to replacea recusedjudge.The
statuteappliesto pretrial,trial, appellate
and other stagesof a proceeding.KRS
26A.015 does not limit recusal to only
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the listed grounds.Caselaw has ex
pandeddisqualification well beyond the
statutorygrounds.

B. KRS 26A.020

KRS 26A.020,in effectsinceMarch 19,
1977, invests the chiefjustice with the
authority to replace a trial judge in a
varietyof situations,includinga party’s
allegation by affidavit that a judge will
notafford him a fair trial or change of
venuerequest.Apparently, this statute
only applies to trial judges.KRS
26A.020clearlyrequiresthe following:

1. an affidavit from a party,nota
party’s attorney; a motion or memo
is not requiredbut is acceptedand
considered;

2. theaffidavit muststateand show
that the "judge will not affordhim a
fairandimpartial trial, or will not
impartiallydecidean applicationfor
a changeof venue";

3. thecircuit clerkcertifiesit to the
chiefjustice;

4. factsmustshowunfairness;an
affidavit that statesonly a belief that
a judgeis unfair is insufficient.

Chief JusticeRobertF. Stephensindi
catedinanarticlein TheAdvocateVol.
11, No.2,pp.23-27thathehasimposed
additional requirementsand procedures
underKRS 26A.020that do notappear
in thestatute:

1.theChiefJusticereadsCR5to
requireserviceof theaffidaviton all
partiesandthe trial judge;

2.amemberof the chiefjustice’s
staff calls the trial judgeandtells
him a recusalaffidavit hasbeenfiled
evenif thejudgehasbeenserved
with a copy,andasksthejudgenot
to proceeduntil a rulingis made;

3. a formal responsefrom the trial
judgeis permittedbut thepartiesare
not informed that such a response
wasmadeandthey do notreceivea
copyof it. Apparently,the Chief
JusticedoesnotapplyCR 5 to the
judge’sresponse;

4. responsesto theaffidavit filed by a
partyarenotacceptedor considered;

5.theaffidavit mustbe filed as soon

I

DPA RECUSALPUBLICATION
AVAILABLE

DPA haspmducedan extensivepublica
tion on recusalof judges.It containsthe
categoriescoveredin this recusalarticle
in more depth. It also containssample
recusal motions, and some Kentucky
recusalorders.

Itis availablefrom DPA for $20.00.Send
your checkmadeout to Kentucky State
Treasurerto TrainingSection,DPA 1264
Louisville Road,PerimeterPark West,
Frankfort,Ky. 40601.

I
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asthe factsof unfairnessbecome
knownto theparty;
6.thejudgemustbe shownto be

partial to theparty andnotto the
party’sattorney;

7.Thereareno time limits for a
rulingfrom thechiefjustice.

C. DISTINCTION BETWEEN
STATUTES

In his February, 1989 Advocatearticle
the current chief justice indicated that
from his viewpoint there is a distinct
differencein the 2 Kentuckystatutes.

KRS 26A.015, according to the chief
justice, contemplatesa motion to the
judge,himself, requestingthat thejudge
recusehimself. Therefusalof the judge
to disqualify himself then becomesan
appealableissueat theconclusionof the
case.

KRS 26A.020, according to the chief
justice,allows onlyfor aparty’saffidavit
filed with the circuit clerk to be for
warded to the chief justice for his
decision.Thetrial judgedoesnotruleon
theaffidavit.

When the chief justice refuses to dis
qualify ajudgeunderKRS 26A.020,it is
yet to bedecidedby anyKentuckycourt
whether that action is reviewableon
direct appeal.A cautiousattorneywould
thereforeinclude all the KRS 26A.020
affidavit grounds in a KRS 26A.015
recusalmotion.

The chiefjustice indicatesthat an over
ruledmotionunderKRS 26A.015 in no
waypreventsa party from subsequently
filing an affidavit with the chief justice
underKRS 26A.020.But that is not an
appealof thejudge’sdenialto disqualify
himself.They are2 distinctmatters.

D. PREVIOUSKENTUCKY
STATUTES

Kentuckyhashad a numberof different
recusalstatutes.

KRS 23.230,now repealed,wasenacted
in 1944andprovidedthat theparties,by
agreement,couldelectoneof the attor
neysof thecourtasjudgeof their caseif
eitherparty filed anaffidavitthat thetrial
judgewill notprovideafair andimpartial
trial or will not impartiallydecidea re
questfor a changeof venue:

When, from any cause, a judge of any
- circuit court fails to attend, or being in
attendance cannot properly preside in
an -action pending in the court or if a
vacancy occurs or exists in the office of
circuit judge, or if either party files with
the clerk of the court his affidavit that the
judge will not afford him a fair and im

partial trial, or will not impartially decide
an application for a change of venue,
the parties, by agreement, may elect
one of the attorneys of the court to
preside on the trial or hear the applica
tion, orhold the court for the occasion.
If any party to the action isa nonresident
defendant, who has not entered his ap
pearance nor been summoned, or is an
infant defendant, the attorneyappoptqd
to defend for such nonresident or the
guardian ad litem for such infant may
agree with the otherparties to the action
upon an attorney having all the
qualifications of a circuit judge to tiy the
action. Any special judge so selected
shall have all the powers and be subject
to all the responsibilities of the regular
judge of the court.

In 1954,KRS 23.230,nowrepealed,was
amendedby addinga secondsectionthat
providedfor the chiefjusticeof the then
Court of Appealsto designatea regular
circuit judgeor anattorney to replacethe
trial judge in the eventthat the parties
could not agreeon who shouldreplace
thejudge:

If the parties cannot agree upon an at
torney as provided in subsection 1 of
this section or if the regular judge deter
mines thatsufficient timeis notavailable
in which to ascertain if the parties can
agree upon a member of the bar to act
as judge, as provided in subsection 1
of this section, or if he determines that
it is impracticable to attempt to obtain
agreement because of the large number
of parties to the action lobe tried, or for
any reason, the clerk shall at once car-
Iffy the facts to the Chief Justice of the
CourtofAppeals, who shall immediately
designate a regular circuit judge, if one
be available, and, if not, an attorney
having the qualifications of a judge, to
hold the court or try the action.

Effective June 19, 1970, section 2 of
KRS 23.230, now repealed, was
amendedto makethechiefjusticeof the
SupremeCourtthe designatorof a new
judgeif thepartiescouldnot agree.

E. CURRENT STATUTES
PROVIDE LESS TO THE PEOPLE

The enactment in 1977of KRS 26A.020
radically changedthepracticeofjudicial
recusals in Kentucky. The practice in
existencefor many,many years of re
quiringa trial judgeto step asidewhena
party underoath stated the judge could
not be impartial, and of allowing the
parties to agree on a new judge was
changedin 1977 to requiring a judge to
recusehimselfif hethoughthewasun
fair, and, if recused, the chief justice
designateda newjudge.

Thesedrasticchangesareunfortunateas
theparties in a case and the people of
Kentucky are now provided underthe
currentstatutewith less fairnessin im
portantlegal disputes.

Every practicing lawyer knows that all
too often the judge you haveinfluences
critical aspectsof a case,sometimesim
properlybecauseof subtle, improvable
unfairness.A justicesystemcannotlong
afford that reality. We shouldreturnto
the old, betterprotections.

F. KENTUCKY STATUTES ARE -
RIPEFOR CHANGE

A comprehensivereviewof judicial dis
qualification led to a recognition that
states shouldhavedisqualification
statutesthatfurther thefollowingvalues:

1 justice in particularcases;2 satis
faction in theminds of the parties that
their tribunal was impartial; 3 public
appearanceof impartial justice; 4 dig
nity, independence,andauthorityof the
judicial office; 5 good working rela
tionships between benchand bar; 6
avoidanceof delay, interruption, and
confusion in the scheduling of hearings
andtrials; and7 avoidanceof unneces
sarylitigation overprocedure.
Staff Report,DisqualflcationofJudges
for Prejudice or Bias - CommonLaw
Evolution, Current Status,and tha
OregonExperience,48 Or.L.Rev. 311,
4001969.

Kentucky’s recusalprocedureshouldbe
judgedagainstthesevalues,and a more
liberal statutoryschemeshould be en
acted.

III. II’It k’ .11 II’II.
‘tIF: IIt! IIIIVIlU

Rl,/t lUll %lIl-
1.111’ Il/lI I lii u1;flI

IlL. l’,V I/il IlL QI L.SJJUI:/

Cannon3 ofKentucky’s CodeofJudicial
Conduct, SCR4.300, states:

Ajudge shouldperform the duties ofhis
office-impartiallyanddiligently -

Cannon 3C of SCR 4.300 contains
specific rules on disqualification. The
ultimate standardis clear:

1 A judge should disqualily himself in a
proceeding in which his Impartiality
might reasonably be questioned....

Taking note of this precisestandardis
important becauseit requires recusal
when the judge’s impartiality might

June 1989/theAdvocate23



reasonably be questioned. It does not
require proof that the judge is actually
partial. It does not require a judge to
know of the disqualif’ing matter. The
standard is objective notsubjective.

It is also importantto notethis standard
since it is not contained in either KRS
26A.015 or 26A.020. It thus provides
greaterprotectionto theindividualseek
ing recusal than the standardsin KRS
26A.015and KRS 26A.020.

IV. -JI- ‘IJ IJI JJ’I I.
1

Cannon3C of the Kentucky Judicial
Code comesfrom Cannon 3C of the
ABA Judicial Code.The ABA Code has
the addedadvantageof commentary.
Since the wording is nearly identical,
casesinterpretingthe applicationof the
ABA Code will be beneficial to under
standingtheapplicationof theKentucky
Code.

V. ii1IIIR i.U 111 i,
;JJ;J-J-J -i--i I ri:s

A. 28 U.S.C.Section144

Under28 U.S.C.Section 144 a party in
anyproceedingin a district court is en
titled to a differentjudgeif thejudgehas
a "personalbias or prejudice." The
recusalrequestis heard by a different
judge.

B. 28 U.S.C.SectIon455

Under28 U.S.C.Section455aa judge
must disqualify himself if "his impar
tiality might reasonablybequestioned."
It setsforth specificsthat follow closely
on those in the Kentucky Judicial Code
andin theABA Codeof JudicialConduct
and KRS 26A.015. Waiver of dis
qualificationby a partyis notpermitted
under certaingroundsbut is permitted
underothergrounds.

Section455 wassubstantiallyrevisedby
Congressin 1974 to conform with the
then recently adopted Canon3C of the
ABA Code of Judicial Conduct1974.
Previous to 1974, a federaljudge was
requiredto recusehimselfwhenhehad a
substantialinterestin theproceedingor
when"in hisopinion" it wasimproperfor
him to hearthe case. In 1974 the objec
tive testofSubsectiona of 455replaced
theold subjectivestandard.

Anyjustice or judge of the UnitedStates
shall disquallly himself in any case in
which he has a substantialinterest, has
been of counsel, is or has been a
material witness, or is so related to or
connected with any partyor his attorney
as to render it improper, in his opinion,
forhim to sit on the trial, appeal, or other
proceeding therein.

In Liljeberg v. Health ServiceAcquisi
tionCorp.,_U.S._,108S.Ct.2194,
100 L.EcL2d 855 1988 the court held
that a federaldistrictcourtjudgewho sat
on theBoardof Trusteesof a University
that benefitedfrom a lawsuit decidedby
thejudgehadto recusehimself under28
U.S.C.Section455asincean objective
observerwould havequestionedthe
judge’s impartiality. Importantly, the
Courtdeterminedthat actualknowledge
by thejudgeofthefinancialbenefitto the
Universitywas notnecessaryto require
recusalunderSection455a.

Theholding of this caseis importantfor
us to notesinceit interpretslanguagein
Section 455a which is identical to
Kentucky’s Code of Judicial Conduct,
Cainn3C of SCR 4.300.

TheABA standardscontaina numberof
disqualification standards.Standard6-
1.5, duty to maintainimpartiality, states:

The trial judge should avoidimpropriety
and the appearance of impropriety in all
activities, and shouldconduct himselfor
herself at all times in a manner that
promotes public confidence in the in
tegrity and impartiality of the judiciary.
The judge should not allow family, so
cial, or other relationships to influence
judicial conduct or judgment.

Standard6-1.7,circumstancesrequiring
recusation,states:

The trial judge should recuse himself or
herself whenever thejudge has any

doubt as to his or her ability to preside
impartially in a criminal case or when
ever thejudge believes his orher im par
tiality can reasonably be questioned.

iI. Pi:U I II’i R’
IIOAI Il-ICAl I

In 1979 theABA approved a resolution
calling for a provision permitting the
peremptory challenge of a trial judge
under certainconditions. Many jurisdic
tions by statuteprovide a defendanta
peremptoryremoval of a judge.

The National Conferenceof Commis
sionerson Uniform State Laws is corn-

Thecongressionalpurposeof the change
to anobjectivestandardwas to promote
public confidencein the integrity of the
judicial process.SeeS.Rep.No. 93-419,
p. 5 1973; H.R.Rep.No. 93-1453,p.
51974.Before 1974, Section455 read:

I. iI - SI-NI RIS RI]. VI’i,
i iiiI Si’I’II. It’IiON U

liii: -J Ri I ..Jt
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posedof Commissionersfromeachstate.
Their objective is to promote uniform
statelaws whereappropriate. -‘

Rule 741a of their Uniform Rulesof
Criminal Procedureallows a defendant
anopportunityto obtainsubstitutionof a
judgeon demandwithout a showingof
causebeforetrial hascommenced,andit
limits that right to a defendant:

Rule741. Substitutionof Judge.

a On demand. A defendantmay obtain
a substitution ofthe judge before whom
a trial or other proceeding is to be con
ducted by filing a demand therefor, but
if trial has commenced before a judge,
a demand may not be filed as to that
judge. A defendant may not file more
than one demand in a case. Ifthere are
two or more defendants, a defendant
may notfile a demand, if another defen
dant has filed a demand, unless a mo
tion for severance of defendants has
been denied. The demand must be
signed by the defendant or the
defendant’s lawyer, andmustbe filedat
least ten days] before the time set for
commencement of trial and at least
[three days] before the time set for any
other proceedings, but it may be filed
within [one day] after the defendant as
certains orshouldhave ascertained the
judge who is to preside at the trial or
proceeding.

Rule 741c provides for recusalof a
judgefor cause,andrequiresthat motion
to beheardby a differentjudge:

c Disqualification for cause. A judge
may not preside over a trial or other
proceeding if on motion of a party it
appears that thejudge is disqualified for
a cause providedbyIawor bythe Code
of Judicial Conduct]. The motion is to
disqualifymust be heard before another
judge regularly sitting in the same court
or a judge designated by the ap
propriate assigning authority, and, un
less otherwise ordered by that judge for
cause, must be made at least [10 days
before the time set for commencement
of trial and at least three days before
the time set for any other proceeding.
butit maybe made within one day]after
the party ascertains or should have as
certained thejudge who is to preside at
the trial orproceeding.

V ill. iI ‘ii I 1S I RI’t 5j’5 -‘

It I ; 11 t I.JiL ! ‘J.

In Kentucky there are currently 4
methodsof requesting a judge to dis
qualify himself:

1.affidavit of party with a decision
by chief justiceunderKRS 26A.020;

2. amotionto thejudge, himself,
underKRS 26A.015or under

caselawor constitutionallaw;
3. a directappealat theconclusionof

thecaseof thejudge’srefusalto
recusehimself;

4. a writ or prohibition in thosecases
wherethebias orprejudiceresulting
is irreparableor thereis anarbitrary
orprejudicedexerciseof power.
Middle StatesCoalv. Cornetp,584
S.W.2d593 Ky.App. 1979.

IX. tJJ’EJ Si iFS SE J’Ui-II
Ut RI ‘ ‘SJ-Ii. ‘

The United States Supreme Cotlrt has
recognizedthat the integrity, and indeed
theviability, of thejudiciary require both
fair judgesandjudgeswho appearto the
peopleto be fair. Most of the Court’s
judicial recusal decisionsare either u
nanimousor decisionsby lopsidedmar
gins, perhapsan indication of how the
Courtfeelsaboutthemessageit is send
ing.

Under SupremeCourt caselaw, actual
bias isnot required. If thereis somuch
as an appearanceof unfairness,bias or
interest,a judgecannotsit. Every situa
tion that providesa possibletemptation
to theobjectiveobserverfor a judge to
notaddressthe interestsandrightsof the
parties impartially requires recusal.
Whenit appearsthat a judge may have
an interestof anysort in theoutcomeof
a case,hemuststep aside.

In Cookev. UnitedStates,267 U.S. 517
1925a unanimousCourtexpressedits
preferencethat ajudgeshouldstep aside
in a contemptcasethat involvesa per
sonal attackonhimself.

Two years later, the Courtunanimously
setthestandardforjudicial disqualifica
tion under14th amendmentdueprocess
protections. The Court held in Tumeyv.
Ohio, 273 U.S.501927jthátajudge,in
this casethe mayor of a town, whose
salarybenefittedfrom the fines he im
posed,could not sit without offending
dueprocess.Id. at 441.The Court stated
a broad,stringentstandardfor constitu
tional unfitnessof ajudge:

Every procedure which would offer a
possible temptation to the average man
as ajudge to forget the burden ofproof
required to convict the defendant, or
which might lead him not to hold the
balance nice, clear, and true between
the state and the accused denies the
latter duo process of law.
Id. at 444.

Justice Frankfurter believedthe ap
pearanceof impartiality was essential.
He recusedhimself in Public Utilities

Commissionand Pollar, 343 U.S. 451
1952,reflectingon howinfluential the
subconsciouswas:

But it is also true that reason cannot
control the subconscious influence of
feelings of which it Is unaware. Where
there is ground for believing that such
unconscious feelings may operate in
the ultimate judgment, or may not un
fairly lead others to believe they are
operating, judges mouse themselves.
They do this for a variety of reasons.
The guiding consideration is that the
administration of justice should
reasonably appear to be disinterested
as well as be so in fact.
Id. at 822-23.

A short 2 years later, the Court, itself,
enunciatedthe appearancestandardin
Offutt v. United States, 348 U.S. 11
1954, and held that a judge who be-
comespersonally embroiled with the
defensecounselcannot sit and decide
whether the trial attorneywas in con
tempt:

The vital point is that in sitting in judg
menton such a misbehaving lawyer the
judge should not himself give vent to
personal spleen or respond to a per
sonal grievance. These are subtle mat
ters, for they concern the ingredients of
what constitutesjustice. Therefore, jus
tice must satisfy the appearance ofjus
tice.
Id. at 13.

The Court reaffirmed the appearance
standardof Offutt and the possible
temptationstandardof Tumeyin In Re
Murchison, 349 U.S. 133 1955. A
judge who was functioning under a
Michiganstatuteasa onemangrandjury
felt a policeman who was a witness
beforehim waslying. Thejudgeheldthe
policemanin contempt.TheCourtheld
that 14th amendment due process
prohibits a judge from sitting in a case
when he was part of the accusatory
process.No "man is permitted to try
cases wherehe has an interest in the
outcome." Id. at 625. That interest is
definedby the testsof Offutt andTumey.

In 1971inMayberry v. Pennsylvania,
400 U.S. 455 1971 the Court unani
mouslydecidedthatajudge,who wasthe
object of a pro se defendant’s"highly
personalaspersions,"hadto stepasideat
thecontempthearing:

Our conclusion is that by reason of the
Due Process Clause of the Fourteenth
Amendment a defendant in criminal
contempt proceedings should be given
a public trial before a judge other than
the one reviled by the contemnor. See
In re Oliver....
Id. at 505.
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In Ward v. Village of Monroesville,
Ohio, 409 U.S. 571972thejudgewas
themayor, and any fines went into the
city treasury. Finesaccountedfor a sub
stantial amount of the Village’s funds.
TheCourtextendedTumey by deciding
that thedueprocessclausewasoffended
whenajudgewaspossthlytemptedto be
partial eventhoughthepartiality didnot
benefithimselfpersonally.

In 1971, a Kentuckycriminal defense
lawyer was found in criminal contempt
by a Kentuckytrial judgefor his actions
at the trial of a black man accusedof
killing 2 policemen. Thedefenseattor
ney was sentencedto 4 1/2 years im
prisonment. The Court addressedthis
case in Taylor v. Hayes418 U.S. 488
1974,andheldthatthetrialjudge had
to recusehimself from the contempt
detemiinationsincethejudgewassoper
sonally involved with the actions that
caused the contemptcitations. In so
doing, the Court explainedthe standard
for determiningwhetherthejudge was
personallyinvolved enoughto be re
quired to stepaside:Evenif thejudgeis
not personally attacked,he still must
recusehimselfif thereis a "likelihoodof
bias or an appearanceof bias that the
judge was unable to hold the balance
betweenvindicating the interestsof the
court and the interestsof the accused."
Actual biasis not required.Id. at 2704.

Recently in a unanimousopinion, the
SupremeCourthasagainreaffirmedthe
Tumeystandard.In AetnaLifehis. co. v.
Lavoie,475 U.S.8131986anAlabama
SupremeCourtJusticeauthoreda 5-4per
curiamdecisionthat affirmeda $3.5mil
lion jury award against a Health In
suranceprovider.Of course,that opinion
becamethelaw ofAlabama.At thesame
time the justice was personallysuing a
different healthinsurancecompanyfor a
similarclaim.

The United StatesSupremeCourt held
that thejustice’s participationin decid
ing the case violated the insurance
company’sdue processrights sincehe
was acting as a "judge in his own case"
and his interest was "direct, personal,
substantial, [and] pecuniary." Id. at
1586.

X. kIN’lt l- %, I Eli I FR
,I I - R ISI I ‘I U S

Judicial recusalsmay betheonly areaof
Kentuckylaw wherethemajorityofpub
lishedcaseshasbeendecidedin favor of
criminal defendants.Thatis incrediblein
light of theultra conservativenatureof
Kentucky appellate courts in criminal
cases.But it is not incrediblewhen you

recognizewhat drives thesedecisions-

the integrityand viability of the judicial
system.Webriefly reviewKentuckyand
otherjurisdictions’caselawthathasheld
judgesmustbe replaced.

A. JUDGE MAKES BIASED
STATEMENTS

An expressionof predispositionby a
judgehasalwaysrequiredhisremovalin
Kentucky.In eachofthefollowingcases,
thejudgewasrecused

In Whitev. Commonwealth,310 S.W.2d
277 Ky. 1958 the judge had to step
asidedue to his "mentalattitude of hos
tility or antagonism. . . towards the
defendants."Id. at 278-79.The defen
dantswere convictedof possessingliq
uor for salein a dry territory. Thejudge
statedin court that the defendantswere
operating a liquor joint and that the
defendantwasa pimp in theliquor busi
ness.

In Clark v. Commonwealth,82 S.W.2d
823 Ky. 1935 the judge madea state
mentprior to theproceedingsfordisbar
ment in whichhepresided,"...I’m going
to disbarClark if it’s the lastthing lever
do." Id. at 823-24.

In Chenaultv. Spencer,68 S.W.128 Ky.
1902, a trial judgestatedin a hotel that
a partyin a civil casebeforehim hadno
right to the land incontroversy.

In Givensv. Lord Crawshaw,55 S.W.
905 Ky. 1900, a civil case, a party
requestedrecusalof the trial judgesince
theparty opposedthejudgein thejudge’s
election and supported the judge’s op
ponent.The judgehadstatedthat those
that opposedhim would "have a hard
roadto travel."

In Massie v. Commonwealth,20 S.W.
704 Ky. 1892 the defendantwas
chargedwithmurder. Before thesecond
trial of thecase,thedefendantmovedfor
recusalsince the judge had repeatedly
expressedhis opinionthat thedefendant
was guilty and his killing was themost
coldbloodedever. The defendantalso
statedthat the judge was running for
re-electionand was ruling in particular
waysto "satisfythebloodthirstythrong."

TheArkansasSupremeCourtrequireda
judge to step aside from a motion to
revoke a suspendedsentencesince the
judgepreviouslytold the defendant’sat
torney to tell his client "to bring his
toothbrushwith him." Burrows v. For
rest City, 543 S.W.2d488 Ark. 1976.
Even though the remark could have
manyinterpretations,theuncertaintyhad
to be resolvedin favor of the defendant.

B.SYMPATHIZING WITH
PARTY’S INTERESTS

A judge sympathizingwith a group that
is a partyto a lawsuit andwho speaksto
thegroupengagesinundueactivity to the
point that he cannotpreside. Smithv.
Word, 75 S.W.2d538 Ky. 1934.

C.OVERINVOLVEMENT OFTHE
JUDGE IN THE CASE AND

DENIGRATION OF THE DEFENSE

Whenpredispositionevidencesitself by
thejudge’srepeatedinjection of himself
into a trial in destructive, prejudicial
ways againsta defendantorhis attorney,
courts disqualify that judge. United
Statesv. Hickman,592F.2d9316thCir.
1979; United Statesv. Dellinger, 472
F.2d340 7th Cir. 1972.

D. JUDGE’S RELATIONSHIP

Underthe rationaleof implied bias,the
followingrelationshipsrequirethejudge
to step asideor requirea hearingon the

0

e

V.

Ky. 1922thedefendantwasconvicted
of murderand sentencedto death. The
defendantfiled an affidavit stating that
thejudgehad". . . repeatedlyexpressed,
bothprivatelyandpublicly, his belief in
andopinionoftheappellant’sguilt of the
mpr4er. .. ." Id. at 29. Additionally, the
judgewas a candidatefor re-electionin
aheatedcontest.

*1
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issue: judgeand prosecutorwho were
uncle andnephew,Adamsv. State,601
S.W.2d 881 Ark. 1980,Dyas v. Lock
hart,771 F.2d11448thCir. 1985;party
representedby son-in-lawofjudge,In Re
Broome, 264 S.E.2d 656 Ga.App.
1980;judgea brother-in-lawofcounsel,
Middle StatesCoal Co. v. Cornet:, 584
S.W.2d593 Ky.App. 1979;judgemar
ried to a first cousin of thehusbandin a
divorce action, Wells v. Walter, 501
S.W.2d 259 Ky. 1973; judge a 3rd
cousinof therapevictim’s fatherand4th
cousinof the victim, Johnsonv. Com
monwealth,203 S.W.2d 12 Ky. 1947;
judgea3rdcousinofonedefendant,a4th
cousin of anotherdefendantand a 3rd
cousinof thedeceased,Commonwealth
v. Howard, 102 S.W.2d 18 Ky. 1937;
judgea cousinof the deceased,Bradley
v. Commonwealth,201 S.W. 1047 Ky.
1927; nephew by blood of judge had
financial interest in case,Petrey v.
Holiday, 199 S.W. 67 Ky. 1917;judge
relatedwithin 4thdegreeby marriageto
victim. Byler v. State, 197 S.W.2d 748
Ark. 1946.

E. JUDGE AS A WITNESS

In People v. Short, 383 N.E.2d 723
Ill.App.Ct. 1978 the defense lawyer
askedfor probationplus restitutionfor
thedefendantsat the sentencingof the
two 17 year old boys. The trial judge
found the defensesentencingalterna
tives inadequateand continuedthesen
tencing. A month later the judge sen
tencedthe defendantsto themaximum
sentenceandfuse.

Thedefenseaskedfor disqualificationof
thejudgesince thejudge informed the
defendants’mother that he had con
tinued the sentencingto allow the
defendants’parentsthe opportunity to
payrestitution.

The appellatecourt required recusal
sincethe trial judgewastheonly witness
to the conversationwith thedefendants’
parents,and since"a trial judge should
recusehimself whenit appearshe may
be a material witness or would have
knowledgedehors the record of the truth
or falsity of allegations...."Id. at 726.

F. IMPROPER KNOWLEDGE
CONCERNING THE CASE/El
PARTE COMMUNICATIONS

Ex parte communications of any note
preclude a judge from sitting. Neacev.
Commonwealth,47 S.W.2d 995 Ky.
1932.

Where a judge and the brother of the
victim haveanexparte conversationin

acapitalcasewith thebrotherexpressing
thefeeling that thefamily wants a death
sentence,the trial judgehasto disqualify
himself.Statev. Valencia, 602 P.2d807
Ariz. 1979.

In Statev.Barker,420 N.W.2d695 Neb.
1988 the defendantwas convictedof
manslaughter.After theverdictwas ant
flounced, the prosecutor told the trial
judgethat thevictim’s parentsand sister,
nonresidentsof the state,wantedto talk
tohim. Thedefendant’slawyerobjected.
The prosecutorand defenseattorney
refusedtoattendthemeetingofthejudge
with thevictim’s family. Thejudgemet
with the family in chamberswithout
counseland withoutrecordingthemeet
ing. The trial judge refusedto recuse
himself at sentencing.The Court held
that a "judge,who initiatesor invites or
receivesanexpartecommunicationcon
cerning a pending proceeding,must
recusehimself or herself from the
proceedingswhen a litigant requests
suchrecusal."Id. at 699.No showingof
prejudiceis required.

SeealsoPrice BrothersCo. v. Philadel
phiaGearCorp., 629 F.2d444 6thCir.
1980.

Canon3A4 of the Code of Judicial
Conduct provides, "A judge should...
neitherinitiate nor considerexparte or
other communicationsconcerninga
pendingor impendingproceeding."

Canon3C1a requires recusalwhere
ajudgehas"personalknowledgeof dis
puted evidentiary facts concerningthe
proceedings."

- G.JUDGE WITH PRIOR
CONTACTS AS COUNSEL OR AS

PRIOR COUNSEL

When a judge hasacted asprior counsel
for a party or has had contact in some
generalcapacity ascounselfor or against
a party, recusal is required even if the
judge has no recollection of the repre
sentation.Thisincludes situations where
thejudge had no actual contact or repre
sentationbut his position engendereda
relationship: judge wascounty attorney
whente defendantpledguilty in circuit
court, Carter v. Commonwealth, 641
S.W.2d758Ky. 1982;judgewasCom
monwealth Attorney when defendant
enteredplea, Small v. Commonwealth,
617 S.W.2d61Ky.App. 1981,orwhen
the defendantwas being investigated,
King v.State, 271 S.E.2d630 Ga. 1980;
UnitedStatesv. Amerine,411 F.2d1130
6th Cir. 1969; when judge was pre
viously counselfor a sheriff in election
contest,Ledfordv. Hubbard,33 S.W.2d
345 Ky. 1930.

H. PARTY’S COUNSEL
REPRESENTINGJUDGE ON

EXTRAORDINARY WRiT

Writs of mandamus/prohibitionwere
filed in Rappv. Van Dugen,350 F.2d806
3rdCir. 1965,a civil case,in aneffort
to challengethe transferof actionsfrom
federal court in Pennsylvaniato the
federalcourt in Massachusetts.The 3rd
Circuit ordered the federal judge to
answertheextraordinarywrits. He did,
and the 3rd circuit held that he was in
errorwhenhe transferredthe cases.The
district court judge then obtainedcer
tiorari, and the United StatesSupreme
Courtreversedthe3rdcircuit, sayingthe
cases were properly transferred.The
plaintiffs then moved to recuse the
federal district judge under 28 U.S.C.
Section455.Thejudgerefused;and that
refusalwaschallengedby way of man
damusin the3rdcircuit.

The trial judgedesignatedattorneysfor
thedefendantashis counselon theex
traordinarywrit proceedingschallenging
his decisionto transfer the cases. He
consultedwith themon the responseto
the mandamusin the absenceof their
adversaries.Theyrepresentedhis posi
tiononthewrit. He hadnootherconnec
tion to theparties.

The 3rdCircuit held it improperfor the
judge to continue to sit when he was
representedby counselfor aparty onthe
mandamusaction:

For the proper administration of justice
requires of a judge not only actual im
partiality, but also the appearance of a
detached impartiallty. Litigants are en
titled, moreover, to a judge whose un
conscious responses in the litigation
may be struck only in the observing
presence of all parties and their coun
seL This right is impaired when a party
is required to meet in his opponent an
advocate who has already acted as the
judges counsel in the same litigation.
Id. at 812.

Even though Kentucky rules, CR
76.367g, were changedin 1985 to -
elimhate-thiffkindotconflict in Ken
tucky, Kentucky judgescontinue to rep
resentthemselvesascounselinviolation
of theholding inRapp subjectingthem
selvesto suredisqualification.But see
Kordenbrock v. Scroggy,680 F.Supp.
867,887 E.D.Ky. 1988.

I. JUDGE WITH EMPLOYMENT
CONTACTS

In Pepsico,Inc. v. McMillen, 764 F.2d
4587thCir. 1985the Court ofAppeals
granted a writ ofmandamus,ordering the

June 1989/theAdvocate27



.......__.___1j

- I!’FJ

II
__iI. Ii

-1
-. I

--

tii
-

______

* f
_______________ I11* -.

ii

judge to recusehimself from this anti
trust case. Thejudge was going to be
retiring from senior statusas a federal
districtjudgeandreturnto aChicagolaw
firm. Thejudge employeda headhunter
andtoldhimto notcontactlawfirms with
casesbeforehim. The headhuntermis
takenlycontactedbothlaw firms in the
anti-trustcase.

The Courtheld that the "appearanceof
partiality would be createdby Judge
McM.illen’s continuingto presidein this
case,"Id. at 460, since"an objective,
disinterestedobserverfully informedof
the facts underlying the grounds on
which recusalái soughtwould enter
tain asignifiôantdoubtthatjusticewould
be done" in the prospectivefinancial
relationshipviaemploymentwith oneor
bothsidesof thecase.id. at460-461.

The Court determinedthat mandamus
was the appropriateprocedureagainsta
judge who refusedto recusehimself
whenrequiredby statute. Id. at 460.

J. JUDGE WITH FINANCIAL
INTERESTS

Disqualification is necessarywhen a
judgehasanyhint of a financial interest
in a casebeforehim. This includesthe
following situations: judge’swife owns
a few* stock in a companyinvolved in a
classaction suit by stockholders,hi Re
Cement Antitrust Litigation, 688 F.2d
12979th Cir. 1982; when the judge’s
brother is a memberof a law firm in
volved in a civil case beforehim SCA
Services,Inc. v. Morgan, 557 F.2d 110
7thCir. 1977;when a prosecutingwit
nessin a receIvingstolenpropertycase
hadpurchasedstolenpropertyfrom the
defendantfor theuseof 2 corporationsin
which thejudgeco-ownedwith thewit
ness,Brurnzer v. Commonwealth,395
S.W.2d 82 Ky. 1965; when a judge
who is a director and stockholderin a
bankwhich isacreditorof a defunctrival
bank wreckedby an officer for false
swearing.Andersonv. Commonwealth,
117 S.W. 364 Ky. 1909.

K. CONTEMPT

Whena judgedecideswhethera lawyer
was contemptuous and the questioned
conductinvolvesthejudgeasanactoror
the relationshipbetweenthe judge and
lawyer has becomepersonal,disqua
lification mustoccur. In addition to the
United StatesSupremeCourt caselaw
previously discussed,see In Re Mar
rin,139 Calif.Rptr. 451 Ca.Ct.App.
1977; Layne v. Grossman,430 So.2d

June1989/theAdvocate28

525 Fla.App. 1983; United Statesv.
Combs,390 F,2d4266thCir. 1968.

L. HISTORY OF DIFFICULTIES
BETWEEN JUDGE AND LAWYER

It haslongbeenrecognizedthat animus
betweenjudge and lawyer requires a
judge to step aside to insure a fair ad
judication for the parties. In Turner v.
Commonwealth,59 Ky.Rpts. 619 Ky.
1859the lawyerby affidavit statedthat
thepresidingjudge was his "bitçerper
sonal enemy," and that because’of the
judge’s "enmity" towardhim the judge
couldnot fairly sit in his contempttrial.
By affidavit, 5 other personssaid the
judge was very hostile to theattorney.
Theappellatecourtheld this wasample
legal causeto disqualify thejudgefrom
presiding.

In Hayslip v. Douglas, 400 So.2d553
Fla.App. 1981 the defendant’sdoctor
in themedicalmalpracticesuit filed an
affidavit requestingthe judge to dis
qualifyhimself due to thebias thejudge
had againsthis lawyer. The lawyerhad
previouslymovedtodisqualify thejudge
in two earliercases. In responseto one
of thosemotions, the judge said, "I’m
going to review the file a little more
beforeIrule,butit appearsto methat this
is a frivolous and perhapsalmost
champertousmotion for me to recuse
myself." Id. at 555. Also, at a pretrial
hearingon amotionof plaintiff’s counsel
to withdraw the trial judge gratuitously
statedthat therewas anotherlawyer in
thecasewho should withdraw. The ap
pellate court held that the remarks
directedat the defensecounsel,not the
party, adverselyaffectedtheclient to the
point thata newjudgehadtobeassigned.

M. PREJUDGING SENTENCING
POSSIBILiTIES

A judge who refusesor is unableto con
sider the full range of legal sentencing
optionsis disqualifiedfrom sentencinga
defendant:the inability to consider
probationfor armedrobbery, Wyatt v.
Ropke,407 S.W.2d410 Ky. 1966; the
decisionby a judgeto sentenceall who
commit a certaincrimeto no less thana
certain, nonminimumsentence.United
Statesv. Thompson,483 F.2d 527 3rd
Cir. 1973.

N. POLITICAL INFLUENCE

Whenthepolitics of ajudgeseepsinto a
case,hecannotsit. In theKentuckyJour
nal Publishing Companyv.Gaines,110

S.W.2d 268 Ky. 1908 libel suit, the
newspaperallegedthe judge waspoliti
cally antagonisticto them;andhe stated
his belief in certain evidence;that the
judge was in frequent communication
with theplaintiff, andthe publicationin
question arose out of a campaignfor
UnitedStatesSenate,in whichthejudge
activelyparticipated.

The judge was required to step aside
sincetheseactionsby thejudgemeanthis
"judicial mind was not in that stateof
impartial equipoisebetween the
litigants." id. at 270."Political bias ... is
an arch enemy to an impartial trial...."
Id. at 272.

0. RECUSAL IN DEATH
PENALTY CASE RETRIAL

AND IN RETRIALS IN
OTHER CASES

Ajudgeina capital caseexpressopinions
concerningthe weight of the evidence
and merits of proceedings,andhe fills
out the trial judge’s report. He also
decideson the appropriatenessof the
sentenceof death.

ThepreviousandcurrentseeAdvocate,
Vol. ii, No. 2, pp. 25-26 chiefjustices
of the Kentucky SupremeCourt have
decided under KRS 26A.0201 that
judges must be recusedon retrials of
caseswhere the sentenceof death was
originally imposedandreversedby the
KentuckySupremeCourt:

lJohnnyMarshallSmi:hv. Comm.,1980
2. Brian Keith Moore v. Comm., 1982

In light of this clearstandardandhistory,
circuit judges havereusedthemselves
in thesecircumstanceswithout themat
ter having to be takento the Chief Jus
tice:

1 .Comm. v. Larry LamontWhite,1987
2.Com,n.v.ParramoreSanborn, 1989
3.Coram. v. RandyHalght, 1989
4.Comm.v. EugeneFrank Tamme,1989.

Fornoncapitalretrials,it hasbeenfound
"salutaryand in thepublic interest"for
lengthycriminal casesto beretriedby a
different judge, at least in multi-judge
districts, unless the parties requestthe
samejudge.UnitedStatesv.Bryan, 393
F.2d912ndCir.1968.But seeWithi’ow
v. Larkin, 421 U.S. 35,571975.

In United Statesv. White,846F. 2d 678
11th Cir. 1988 theCourtheld that the
district court judge couldnot retry this
civil rights criminal casethat involved
the prosecutionof KKK membersfor
actsagainstblacksduring a demonstra
tion since he refused to disregardhis
original findings and refusedto follow



the law of thecaseandsincehis "position
has become hardened against the
Government...."Id. at 696. The judge
took greatoffensebut recusedhimself
from"all caseswhereintheUnitedStates
isapartyandinwhichanyKuKluxKlan
organization,or any personallegedto
belong to a Ku Klux Klan organization.
is a party. The undersignedalso recuses
himselfuntil further order in all casesin
which the SouthernPoverty Law Center
is a party or representsa party." In Re
Acker,696 F. Supp. 591, 598 ND Ala.
1988.

P. RACIAL BIAS

Courtsdo nothesitateto demandrecusal
when any racist commentsaremadeby
thejudge.In Peekv. State,488 So.2d52
Fla. 1986 the trial judge, after the end
of the guilt phaseandbeforethebegin
ning of the penalty phase, referred to
witnesses as niggers. He had to step
aside.

Q. JUDGE’S STAFF

A judge’s or magistrate’sstaff, his law
clerks and secretaries,make up the
judge’s professionalfamily. Whenone
of thestaffhavea relationshipor interest
that would haverequired the judge to
recusehimselfif hehad that interestthen
disqualificationis required.Hall v.SBA,
695 F.2d175 5thCir. 1983.

XI. I’R 1It R l. AND ‘JT{ER
l.c tIERS

A. RECUSEDJUDGE LOSES ALL
JURISDICTION IN THE CASE

Once a judge disqualifies himself, he
loses jurisdiction forever in the case,
Wade v. Bondurant, 625 S.W.2d 847
Ky. 1981, in the absenceof an agree
mentof the parties.Weddingv.Lair, 404
S.W.2d 451 Ky. 1966.

B. PRESERVATION

In Smallv. Commonwealth,617 S.W.2d
61 Ky.App., 1981there was no motion
to disqualify the judge in the circuit
court; rather, it was raisedfor the first
time on appeal. Thiswasnot a waiverof
the issuesince"any waiverof suchright
maybe madeunderpropercircumstan
ces,either in writing or onthe record,but
will notbepresumedfrom silence." Id.
at62. SeealsoCarterv. Commonwealth,
641 S.W.2d 758 Ky. 1982.

C. DOUBTS RESOLVED IN
FAVOR OF RECUSAL

In order to insurepublic confidencein
the Judiciary, any doubts about dis
qualificationmustberesolvedin favor of
recusal.Dotsonv. Burchett,190S.W.2d
697,700Ky. 1945.

"[1]t is a universallyrecognizedtradition
of the law that the appearanceof impar
tiality is next in importanceonly to the
fact itself. It cannotbesacrificedto con
venience." Wellsv. Walter, 501 S.W.2d
259, 260 1973.

D. REMOVAL FROM OFFICE

Failure of a judge to disqualify himself
incasesinvolving friendsis "anabuseof
office," not just "a mere mistake in
judgement," and may require removal
from office. Starnesv.Judicial Retire
mentCommission,680 S.W.2d922, 923
Ky. 1984.

E. QUASI-JUDGES

The rule that a fair trial in a fair tribunal
is a basic requirementof due process
applies to administrative agenciesand
their deciders. In AmericanCyanamid
Comp v. FTC, 363 F.2d 757 6th Cir.
1966thechainnanof theFederalTrade
Commissionhad to step asidewhenhe
formerlywasthechiefsenatecounselfor
the subcommitteewhich conductedthe
investigation of many of the facts and
issuesinvolved in theproceedingbefore
the FTC. Seealso Gibson v. Berryhill,
411 U.S.5641973.

F. JUDGE MAY NOT OPPOSE
RECUSAL

Once a recusal request is filed, a judge
cannothimselfor througha legal repre
sentative oppose the request. IsaacsV.

State,355 S.E.2d 644 Ga. 1987.

This line of thinkingbrings into question
the currentpracticein Kentucky that al
lows a circuit judge to respond to a KRS
26A.020recusal affidavit filed with the
chiefjustice.SeeAdvocate,Vol. 11,No.
2,p.24.

G. DISQUALIFICATION OF ALL
APPELLATE JUDGES

JudgeCornett v. Board of Trusteesof
KentuckyJudicialFormRetirementSys
terns, No. 88-CA-179-S 1/27/89 un
publishedwas an appealof a Franklin
Circuit Court declaratoryjudgment.
JudgeCornettsoughttoprohibittheJudi
cial Retirement Systemfrom deducting
retirementbenefits in the amount of
benefitspreviouslypaidduring anearlier
retirement.Every memberof the Ken-

tucky Court of Appeals recusedhimself
due to a "conflict of interest."The Ken
tucky SupremeCourt appointed a panel
of attorneysto decideJudgeCornett’s
appeal.

XII. IIVIIPIEINT OF
l’ "It .l, ENI" Ri I.VII N

It is important to factually support your
request for disqualification.

The judgebears a heavyburdento reveal
information that would allow the filing
of a motion to recuse. When a judgeor
other persondoesnot readily reveal the
informationnecessaryto document your
claim,you have theobligation to obtain
the infonnation,present it to the judge,
and provide it in the record for ap
propriate review.

How do you insurethe recordcontains
all the necessaryfactural development?
Youmayaskthejudgeto statetheinfor
mation into the record, or producedocu
ments. You may have to subpoenathe
documentsor records, or take a deposi
tion, or submit interrogatories.

For instance,if your claim is that the
judge had improper ex parte com
municationswith thevictims, you may
wanttoaskhim to stateexactlywhatthey
were,subpoenaany letters, have the vic
tims testifyasto what wassaid and done,
andperhapshavethejudgetestify.

XIII. CNS’I’FI’U’t’ION’AL
;ROtFtNDS10k RELII’]’ %‘HEN

ASh.ING bR RE’t]SAL

Constitutional challenges to the
proprietyof a judgesitting include:

1.United States Constitution, 14th
amendmentdueprocess:

a. Dueprocessfairness
b. Due process right to fair
administrationof state-created
right. SeeEVits v.Lucy, 469 U.S. 387
1985.

2. Kentucky Constitution,Section 2
dueprocess:

Kaelin v. City ofLouisville,Ky., 643
S.W.2d 590 1982. Absolute and
arbitrarypoweroverthe lives,
liberty andpropertyof freemen
existsnowhere in a republic,not
evenin the largestmajority.
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3.UnitedStatesConstitution,14th
and 8thamendmentrightto relia
bility.

4. UnitedStatesConstitution,6th
and 14thamendmentright to fair
trial.

Table 1
Num berFiledBy Category

Year Civil Criminal.
1983 24 17
1884 24 22
1985 28 17
1986 12 18
1987 14 7
1988 15 6
1989 2 6
Total 119 93

Year
1983
1984
1985
1986
1987
1988
1989
Total

Table 2
Number Flied By Year

NumbarFiled
41
46
4,5
30
21
21
8
212

XIV. KENTUCKY s’I’ATIS’rIcs

Statistics providedby the Kentucky
SupremeCourt staff indicatethat from
1983-1988there have been 204 af
fidavits filed under KRS 26A.020. In
1989 therehavebeen8 filed.

Of these212 requestssince 1983,chief
justiceshaveonly orderedthe judge to
step asideon 22 occasionsor 10.4% of
the time.

Since 1983, 13.4%of thecivil requests
were grantedwhile only 6.5% of the
criminal requestswere granted. In the
lastSyearsonly 1 affidavit of the54filed
in criminal caseshasbeenfound suffi
cientby theChiefJusticeor 1.9%.

The accompanying tables are yearly
breakdownsof affidavits filed andruled
on.

XV CONCLUSION

It is importantfor us to view recusalsin
historicalcontext in order to understand
what current and future possibilities
hold. Wehave travelled a long way from
the dayswhenjudges were presumedto
be able to shedany unfairnessto a point
today that recognizesthe importance of
avoiding notonly unfairnessbut also the
appearanceof unfairness.A judge must
disqualify himselfwhen his impartiality
might reasonablybequestioned.

The degree to which our concepts of
unfairness continue to expandin
criminalcasesdependsonouradvocacy.
We must be evervigilant to be conscious
in our caseswhen thejudgecannot fairly
sit andto fmd andproducetheevidence
of it, if it is in our client’s interest.
ED MONAHAN

At the Bar: Federal Judge Asked To Step Aside

Table 3
BREAKDOWNOF RULINGS

A CIVIL
Year Suff Insut. Moot
1983 3 21 0
1984 7 17 0
1985 4 24 0
1986 1 11 0
1987 1 13 0
1988 0 14 1
1989 0 2 0
Total 16 102 1

B CRIMINAL
Year Suf, Insuf. Moot
1983 2 14 1
1984 3 17 2
1985 0 16 1
1986 0 18 0
1987 0 7 0
1988 0 6 0
1989 1 5 0
Total 6 83 4

Lawyersarereluctantto askjudgesto recusethem
selves-to stepdowninagivencase-and it’s easyto
understandwhy. Suchmotionsarerarely granted
and if one is denied an attorney can find himself
beforeajudgefuming overthe implicationthathe’s
anything but evenhandedandjudicious.

Prosecutorsin the U.S. Attorney’sOffice in Man
hattanhaveevenbeenmore leeryof seekingsuch
disqualifications. Always, they’ve maintained a
nonaggressionpact with Federaldistrict judgesas
if such tactics were too undignified for the elite
institutionsof FoleySquare.

Thus lawyerswerestunnedrecentlywhenU.S.At
torneyRudolph W. Giuliani askedJudge Kevin
Duffy tosetasideinthefraudtrial ofBessMyorson,
thecity’s former Cultural Affairs Commissioner,
andJudgeDuffy lashedback.

TheprosecutorcontendedJudgeDuffyhadtiesboth
to JudgeHortenseGabel, alsoa defendantin the
case,aswell as Milton S. Gould, whosefirm Shea
& Gould, representsher. Mr. Gould playeda key
rolewhenJudgeDuffy’s wife, Irene,wasnamedto
theN.Y. FamilyCourtadecadeago.Inaddition,Mr.
Guiliani said,Mr. Goulddiscussedajob for Judge
Duffy at Shea& Gould should he everdecideto
leavethebench.

In ablisteringopinion,JudgeDuffy counteredthat
he’dmetJudgeGabelonlytwice.While conceding
thathe wasfriendly with Mr. Gould-they’dplayed
golf together, visited one another’s homes and
talkedcasually about JudgeDuffy’s future plans-
he insisted suchties weren’t sufficient for him to
step aside.But acknowledginghis rage over Mr.
Guiliani, whohe saidwasseeking"to throw alittle
mudandseeif it sticks," hedid so anyway.

More than perhapsany of his colleagues,Judge
Duffy is "down on prosecutorswhofail in love with
flashbulbs," as one lawyer put it. In the Myerson
case,hehasthreatenedtoflnelawyersexponentially
from $2,000 for the first offense to $4,000 to
$16,000to $256,000for inappropriatecomments
to reporters.JudgeDuffy chargedthat it was this
policy thatwas reallyresponsiblefor Mr. Guiliani’s
motion.Not to be outdone,Mr. Guiliani promptly
called JudgeDuffy’s comments"baselessand
dishonest."

The bizarre spectaclepromptstheperennialques
tion of whena judge should stepaside, not for
reasonsof blatantbiasor financial interestbut be
causehe is too cozy with lawyersor thelitigants in
a case.The recusalstatute,which onceheld that

the otherway, requiringjudges to stepasidewhen
theirimpartiality"mightreasonablybequestioned."
But what is reasonable?JudgeRobertW. Sweet
begged off thecasebecausehe hadto servewith
Bess Myerson in Major John V. Lindsay’s ad
ministration. Conversely,JudgeJoIst F. Keenan,
whogot the Myersoncaseafter JudgeDuffy, con
tinues to preside despite nodding scquaintances
with severalprincipals.

Still many feelMr. Guiliani’s argumentsarethin
gruel- or, as various peopledescribedthem this
week,"astretch,""weak"and"offthewall." In New
York’s incestuouslegal community,they say,such
connectionsare common and invariably over
looked.

Mr. Guiliani’s veryvisibility over theyearshaswon
him ampledetractors,inclined to see something
Machiavellianin his everyact. Evenby that stand
ard, however, the feeling is widespreadthat what
concernedMr. Guiliani most wasn’t thecompany
JudgeDuffy keptsomuchas his independence,and
whatauguredfor adifficult andhigh-visibility case
coming atthethresholdof Mr. Guiliani’s political-
career.

Thoughaharshsentencer,JudgeDuffy, like many
prosecutors-turned-judges,is knownto makepro
secutorswork hardfor everything.Hehas dismissed
juries and set aside convictions for prosecutorial
misconduct,and assailedwhat he called "garbage
can" indictments under Federal racketeering
statutes.Ashisopinionindicated,he seemsto resent
Mr. Guiliani, referringto him oncebeforeajusyas
"Rudy-Kazootie."

Someseenothingsodiabolical,"As a prosecutorin
apolitically chargedcase,you don’t wantanyoneto
be ableto say thatfriendshipsplayed any role in the
outcome,howeverunjustthat accusationmightbe,"
said Stanley S. Arkin, who heads the City Bar
Association’spanelon professionaldiscipline.

And then there is a suspicion that for whatever
reason,JudgeDuffy practically beggedto be
recused-first with indiscreetremarksaboutthetrial
inajudicialconference,andthenincommentstothe
lawyersin court. "Doesanybodywantme c*st ofthe
case?" he asked."I would love to getoutof it. I
don’t needit."

Authoredby David Margolick, thearticleappeared
in the New York Time:, January29, 1988.
Copyrighted, 1988. It is reprintedhereby permis
siOsL

Table 4
26A.020Recusals
Granted,1983-1989

Flied G. %G.
Civil 119 16 13.4
Criminal 93 6 6.5
Total 212 22 10.4
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1983 AND THE CRIMINAL DEFENSEATTORNEY
Civil EightsActionsfor UnreasonableSearchesandSeizuresunder42 U.S.C.Sec.1983

Every person who, under color of arty
statute, ordinance, regulation, custom,
or usage, of any State or Territory or the
Districtof Columbia, subjects, orca uses
to be subjected, anycitizen of the United
States or other person within the juris
diction thereof to the deprivation of any
rights, privileges, orimmunities secured
by the Constitution and laws, shall be
liable to the party injured in an action at
law, suit in equity, or other proper
proceeding for redress.

42 U.S.C. Sec. 1983.

I. INTRODUCTION

"Victim’s Rights!" - A cry that has
becomeincreasinglypopular with a neo
conservativeAmericanpublic incensed
with thesupposedly"soft" criminal jus
ticesystem.All too often, however,these
good-intentioned citizens fail to ap
preciate the full nature of their battle cry
in the rush to enactTruth-in-Sentencing
laws1andfederal legislation,such?the
Sentencing Reform Act of 1984. Sel
dom do they appreciate that the "vic
thus" who needprotectionare just as
often those individuals charged with
criminal offensesdue to the violation of
their constitutionalrights by law enfor
cementofficials andagencies.It is this
secondclass of "victims," an often un
known and underrepresentedclass, that
this article is dedicated to protecting
through the educationof the criminal
defensebarof Kentucky.

Toward this end,this article discussesthe
basicelementsofcivil rights actionsaris
ing under 42 U.S.C. Sec. 1983 of the
Civil RightsActs of 1871. In particular,
the focus in this instancefallsupon those
civil rights actions that arise from un
reasonablesearchesand seizurescom
mitted by State and local law enforce
mentofficials duringthe investigationof
crime. In this context, the following dis
cussion includes a brief review of the
history of Sec.1983, the fundamental re
quirements for stating a claim for un
reasonable search and seizure under
1983,thekey considerationsin choosing
the proper defendantsto sueunderSec.
1983,thebestmeansfor recognizingand

overcomingstandardSec.1983defenses
and basic considerations related to the
recoveryofdamages.As with all articles
of this scope, the readeris under
standably cautioned that this work is
merely an introduction to a subject of
muchgreaterdepth.

II. THE HISTORY AND
ELEMENTS OF Sec.1983

Ironically, one of the best sources for
information on the history andpurpose
of Sec.1983 is an unreasonablesearch
and seizurecase,Monroe v. Pape, 365
U.S.C. 1671961.In the late 1950’s,13
Chicagopoliceofficersbrokeinto James
Monroe’s home without an arrest or
search warrant. The officers routed the
sleepingMonroe family from bed and
made them stand naked in the living
room as officers ransacked every room
in thehouse.Mr. Monroewas forceably
taken to thepolicestation, where he was
detainedon"open" chargesfor 10 hours,
without being taken before a Magistrate
or allowed to call hisfamily or anattor
ney.As a resultof theseoutrageousacts,
the Monroesbrought action against the
Chicagopoliceofficers involved andthe
City of ChicagounderSec.1983, alleg
ing a deprivation of their rights,
privileges or immunities securedunder

the Constitution.After their action was
dismissedfor failure to state a claim in
thedistrictcourt,andaffirmedby the 7th
Circuit, theUnitedStatesSupremeCourt
granted certiorari to determine whether
the officers were acting under "color of
law" and whetherthe City of Chicago,as
a municipality,couldbeheld liable under
Sec. 1983.

Answering the first question affirm
atively, the Court notedthat Sec.1983
cameonto thebooks asSec. 1 of the Ku
Klux Act of 1871.Its purpose,assetforth
in its title, wasto enforcetheprovisions
of the 14thAmendmentto the Constitu
tion of the United States.At the time of
itspassage,racialbiasandhatredhadrun
ramp ant in the South. Many states,
notably SouthCarolina, were refusing to
enforce their criminal statutes against
white defendants in favor of black vic
tims. To remedy this intolerable dis
crimination by official sanction, Con
gresspassedthe "Third Force Bill," par
ticularly with the Klan in mind. Thus, in
everysense,Sec.1983canaptlybechar
acterized as "victims rights" legislation
of a national character.

At its essence,Sec.1983requires 2
things: 1 a defendantacting"undercolor
of law," who by so doing; 2 deprivesa

plaintiff of his or her rights securedby

FLOYD COUNTY SUITS

A federal jury awarded$9,000in damages to Gary Thornsbuxy,29 of Wayland
who saidhe was assaulted3 timeson the head with a flashlightin 1987 by Martin
officer TommyL. Englewhousedexcessiveforceduring anarrestfor intoxication.
According to testimony, the incident occurred afterEngledroveThornsburyto the
Floyd CountyJail in Prestonsburg.Engle is alsothe former mayor and policechief
of Wheelwright.- LexingtonHerald-Leader,Mareh24,1989.

An undisclosedamount of settlementwasreachedin a civil rights caseagainstFloyd
CountyJailer LawrenceHale and his deputyLarry Campbell concerning thedeath
ofinmateThomasSpriggs,whohadbeenarrestedforDlilviolations andcomplained
of chest pains and requestedmedical treatmentat 3:45 a.m., but was not given
prompt medical attention. Medical emergencypersonnelarrivedat thejail at 4:11
a.m. and pronounced Spriggsdead. His attorney, Ned Pillersdorf, said he hoped it
servedto prevent a repeat of this lack of attention to an inmate’s medical needs.
- TheFloyd CountyTimes.
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the Constitutionor federal statute.3In
Monroe, it wasthis secondaspectof Sec.
1983 that was at issue.In their defense,
the 13 Chicago police officers argued
that becausetheir conductwas clearly
outside the Constitution and statutes
governing searchesand seizuresunder
illinois law, they werenot acting "under
color of law"4 for the purposesof Sec.
1983. This proposition was soundly
rejected by the Court, which held that

Congress has the power to enforce
provisions of the 14th Amendment
against those who cany a badge of
authority of a state and represented in
some capacity, whether they act in ac
cordance with their authority or misuse
it. Id. at 476.

Thus, Monroe not only establishes the
historic origin of Sec. 1983 as victims
rights legislation,but alsofinnly estab
lishesthat civil redressfor unreasonable
searchand seizuremay be had against
thoseStateand local police officers who
act outside the confines of their
authority.

HI. STATING YOUR CLAIM

Over theyears,there hasbeenmuchcon
fusion overthepropermeansof pleading
a complaint under Sec.1983. Much of
this confusion, again, somewhat ironi
cally, canbe tracedto the dicta of Mon
roe v.Pape,wherein the Court suggests
that Sec. 1983 "shouldbe readagainst
the backgroundof tort liability...."5 In
reality, Sec.1983providesno remedyfor
injuries that constitutemerely tort claims
under statelaw.6 While such tort claims
should ordinarily be raise under the
doctrine of pendant jurisdiction7 when
they ariseout of the samenucleusof
operative fact as the constitutional
deprivations,they arenot independently
cognizable under the federal statute.
Thus,for example,claimsfor assaultand
battery would be normally pendant state
claims raised along with Sec. 1983
claims for unreasonablesearchand
seizure in violation of the 4th and 14th
Amendment.8

Statetort claimsaside,theusualconstitu
tional deprivationsallegedin a Sec.1983
complaintfor unreasonablesearchand
seizureareviolationsof the4th Amend
ment and its requirementof reasonable
ness,and the 14th Amendment,with its
protections for proceduraland substan
tive due process. The key point to
remember in alleging any constitutional
deprivation under Sec. 1983 is that
Sec.1983doesnot itself give rise to any
substantive rights.9 In other words, the
Section is merely a meansfor civil
redressfor state-inspired conduct that
violates some existing constitutional

protectionafforded the plaintiff. The
1983 plaintiff must, therefore, look to
eachoftheconstitutionalrightsallegedly
violated to establish the fundamental
aspectsof hisclaim and the standardof
carethat is imposeduponthedefendant.

Obviously, in most instances, a Sec.
1983 plaintiff will ordinarily rely upon
the4thAmendmentandits requirement
of reasonablenessto seekredressfor an
improper search or seizure. Directly
pleading a 4thAmendment violation has
severaladvantagesfor theplaintiff. First,
the standardof care imposedupondefen
dants under this Amendment is one of
objective reasonableness.10This typeof
broadly-worded standardgivesplaintiffs
ample leeway in the developmentand
argumentof their caseto the jury.
Second,most judges with criminal trial
experiencearemorelikely tobefamiliar
with the standards and caselaw involv
ing the4thAmendmentthanperhapsany
other constitutional amendment. Thus,
the plaintiff has both, more room to
argue,and a bettershot at fmding a trial
court to understandhis or her arguments.
Finally, relying upon the 4th Amend
ment, rather than the procedural due
processprotectionsof the 14th Amend
ment, avoids thepitfalls that accompany
the complex Parrart v. Taylor doctrine
and its requirementthat plaintiffs ex
haust all State, post-deprivation
remedies as a prerequisitefor statinga
proceduraldueprocessviolation.11

Exactly becauseSec.1983actssimply to
incorporateconstitutional rights, a plain
tiff relying uponthe 4thAmendmenthas
availableto him or her the full body of
caselaw andprotectionsthat havebeen
createdthrough the criminal judicial
process.’2This makescriminal defense
attorneys particularly appropriate coun
sel to pursue 4th Amendmentclaims
under Sec. 1983. The 4th Amendment
law that defenseattorneysuseon a daily
basis is just asapplicable in the Sec.1983
setting. Although it is far beyond the
bounds ofthis one,short article to review
this body of law, it is interesting to note
that unreasonable search and seizure
claims under Sec. 1983 run the entire
gamutofthe searchand seizurespectrum
normally seenin criminal prosecutions.
Section 1983 claims have arisenfrom
warrantlesshome arrests;13ajrehen
sionby theuseof deadlyfor.ce; ulaw
ful seizureof personal property;’ strip
searchesandbody-cavitysearchesof as
resteesand prison visitors;’6 and var
rantlessseizureof motor vehicles.1 In
deed, to bring thematter full circle, the
SecondCircuit hasevenheld that the Ku
Klux Klan, thevery org anizationrespQn
sible for the origin of Sec.1983,hasthe
right to be freefrom masspat-downsear-

chesat rally sites.18Thus,anysearchand
seizureargument available in a criminal
prosecutioncanordinarily beallegedas
the basis for recovery under Sec. 1983.

Another frequently-pledconstitutional
violation under Sec. 1983 is the 14th
Amendmentproceduraland substantive
dueprocessviolationsarisingfrom sear
ches and seizures.Although pleading
14thAmendmentviolations, particularly
proceduraldue processviolations, was
once simply taken for granted in Sec.
1983 actions, the increasingapplication
of the Parratt v. Taylor, 451 U.S. 527
1981 doctrinehasseverelylimited the
ability of Sec. 1983 plaintiffs to recover
forproceduraldue processviolations of
their liberty interests.Under this
doctrine,a plaintiff fails to statea Sec.
1983 claim for proceduraldue process
violation if the deprivationof his con
stitutionally-protected liberty or proper
ty interest could not havebeen foreseen
by thestate,and adequatestateremedies
areavailableto redressthewrong.19Not
only must stateremediesbe inadequate
to addresstheproceduraldeprivation,the
deprivation must beallegedto havebeen
intentional or the result of gross
negligence.20Merenegligence,standing
alone, is insufficient to invoke due
process protection under the 14th
Amendment. Also, merely pleading the
buzzwords, "grossnegligence,"will not
be, of itself, sufficient, unlessthereare
sufficient facts pled to support the
claim.21

While theParrattv.Taylordoctrinedoes
not apply to claims alleing a denial of
substantive dueprocess,2 there are two
types of substantive due process. The
first type is that which encompassesa
right, privilegeor immunity securedby
the Bill of Rights or other federallaw.
The secondcategoryof substantive due
process involves those official acts
which, whilenot expresslyprohibited in
the Constitution, may not take place, no
matter what proceduralprotectionsac
company them;or, in other words,those
acts wlh "shockthe conscienceof the
Court.’ It is importantto note that in
the6thCircuit,Sec.1983complaintsthat
allegethissecondtypeofsubstantivedue
processviolation arising from claimsof
tort-relatedfalse arrest, falseimprison
ment and malicious prosecution, have
repeatedly been held insufficient to al
legea due processviolation amenableto
recoveryunder Sec.1983.To success
fully plead this type of substantive due
process 14th Amendment violation, the
Sec. 1983plaintiff must adequately al
legesomeformofmaliciousor egregious
form of governmental power that is tan-
provoked andextreme.
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In the author’s view, it is better simply to
avoid the complexities of the Parratt v.
Taylor doctrine by pleading a 4th
Amendment substantive due process
violation, if possible. A plaintiff is no
less entitled to recovery simply because
he or shehaschosento rely on the 4th
Amendment,rather than the 14th
Amendment.Only where there is nopre
existing substantivedue processprotec
tion under the Bill of Rights or other
constitutional amendment should a
Sec.1983plaintiff attempt to tread the
dangerouswatersoftheParrattv. Taylor
doctrine.

Before continuing,one final, important
thought should always be kept in mind
when pleading a Sec. 1983 claim. Al
though State tort claims are not inde
pendently cognizable under Sec.1983,
many Statetort principles still apply in
Sec.1983 litigation. In other words, the
plaintiff still must plead a constitutional
duty, the duty must be violated by an
individual or agencyacting under color
of state law, the violation of the duty
must have causedtheSec.1983plaintiff
injury and the injury must have resulted
in some form of damages cognizable
undergeneral damagelaw. All of these
elementsmust be pled in order for the
Sec.1983plaintiff to recover.

IV. CHOOSING A
DEFENDANT

Once theplaintiff haschosenwhich con
stitutional rights to seekrecovery under,
the next important questions becomes
who to sueand in what capacity. These
two questionsareparticularly important,
since naming the proper defendants in
their proper capacitieswill oftendirectly
bear upon the plaintiff’s ability to
recoverdamagesand alsoattorneys fees
under 42 U.S.C. Sec. 1988.

In the first instance,plaintiffs customari
ly look to the law enforcementofficers
or officials directly involvedin inflicting
the unconstitutional injury. There are
two significant problems, however,with
limiting the defendantsmerely to thear
resting or searching officers. First, if the
magnitude of the plaintiff’s injuries is
great, the individual police officers in
volvedmay nothave sufficient assetsor
insurancecoverageto adequatelycom
pensatethe plaintiff. Second,the jury
understandablyfeelsgreatempathyfor
front-linepolice officerswho areforced
to make split-second, life-and-death
choicesand who are almost universally
underpaidfor their efforts.Thus,while it
is essential that these individuals be
named, it is just as important to look
beyondthemto determine if other parties
equally responsiblecanbe named.

The next potential party defendantthat
plaintiffs look to in the unreasonable
search and seizure context is the law
enforcement supervisor. These are the
individuals who are ordinarily respon
sible for the training and supervisionof
"beat" police. To impose Sec.1983
liability upon these individuals, how
ever, the Sec.1983plaintiff must allege
more than a mere employer-employee
relationship. TheUnited StatesSupreme
Court has held in Rizzo v. Goode,423
U.S. 362 1976 that a Sec.1983 action
cannot lie againsta police supervisorfor
failure to preventpolicemisconduct,ab
senta showing ofdirect responsibility for
that improper action. Statedmore broad
ly, the doctrineof respondentsuperior
found in tort law does not apply to im
pose liability in Sec. 1983 actions.
Monell v. New York Departmentof So
cial Services,436 U.S.658,694 1978.
In order to find a supervisor liable, a
plaintiff must allege that the supervisor
either condoned, encouraged or pa
ticipated in the alleged misconduct.
Absent such allegations, the chief of
police or sheriff, by virtue of his or her
position alone, will not be liable under
Sec.1983for theunconstitutionalactsof
employees.

The next related questionsis whether to
sue these defendants in their personal
capacity, as individuals, or in their offi
cial capacity, as employeesof the state,
or inbothcapacities. The critical impor
tanceof this questionis highlightedin a
recentSupremeCourtcase,Kentuckyv.
Graham, 473 U.S. 159 1985. In
Graham, the estateof a suspectwanted
for the murder of aKentuckyStatePolice
officer brought suit againstHardin
County, Kentucky, Elizabethtown,and
various local and state police officers,
including the Commissionerof the State
Police,as the result of an unreasonable
searchand seizureof the family’s home.
All of the individualsnamedin thecom
plaint were named in their personal
capacity.The Commonwealthof Ken
tucky wasincluded,not fordamageson
themerits, but only for attorneys feesin
the eventthat the plaintiffs prevailed.

On theseconddayof trial, the caseset
tled for $60,000. The plaintiffs then
soughtattorneysfeesfrom theCommon
wealth,which were awardedby the Dis
trict Courtin the amountof $58,521,and
affirmed on appeal by the 6th Circuit.
On certiorari, the Supreme Court
reversed, holding that liability on the
meritsandresponsibilityfor feesgohand
in handwherea defendanthasnotbeen
prevailedagainst... Sec.1983 doesnot
authorizeafeeawardagainstthat defen
dant. Because none of the State or
local law officials had been named in
their official capacity, the State as an
entity, wasnot a defendantto the suit,
and therefore, not liable for attorneys
fees.

Personal-capacitysuitsimposeonlyper
sonal liability upon a governmentoffi
cial for ac.jons he takes under color of
state law.4’ Proceedingagainst an in
dividual in his "official capacity" repre
sents only another way of pleading an
action against the entity, of which the
officer is an agent. Thus, an official
capacity suit is, in all reects,treatedas
a suit against the entity. The real party
andinterest istheentity. A plaintiff seek
ing to recover damagesin an official-
capacity suit looks to the governmental
entity itself.

Thereareseveralotherimportantdistinc
tions to keep in mind when charac
terizing thedefendantasan individual or
asanofficial representativeof theentity.
First, to establishpersonalliability in a
Sec.1983 action, it is sufficientto show
that the official, acting undercolor of
State law, caused the deprivation of a
federal right. However, in an official-
capacity action, a governmentalentity
will onlybe liable under Sec.1983when
it, itself, is the moving force behind the
deprivation. Thus, as discussedmore
completelybelow, in an official-capacity
suit, theentity’s "policy or custom" must
haveplayeda fart in the violation of the
federal right. Also, such personal
defensesasqualified immunity are avail
able only to the official in a personal-
capacityaction, andnot to the entity in
an official-capacity action. The only im
munity that the entity may claim in an

MANAWARDED $175,000FOR JAIL BEATING
ThomasDale Robertsof Fort Thomas was awarded $175,000in damagesover a
beatinghe receivedonJuly 10, 1985at theMadison County Jail in the "drunk tank"
by anotherinmate,SilasGaryMullins. Roberts receiveda broken jaw.

Mullins, who had a history of alcohol-relatedoffensesandviolent behavioralso
assaulted2 otherprisoners,oneof whom requiredhospitaltreatment.Thejail had
no systemto separateviolentandnon-violent offenders
- LexingtonHeraldLeaderApril 9, 1988.
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official-capacity action are the various
forms of sovereign immunity that the
entity may possess.The moral of the
story seemstobethat caution is required
inchoosingthecapacityinwhich tosue
your individual defendants.Usually, the
bestcourse,andthe onemost frequently
taken,is to sueindividuals in both their
personaland official capacity.

The final, andmost thorny, questionthat
arisesin choosingSec. 1983defendants,
is whetheror not thecity or local govern
ment, should be named as a municipal
defendantin the suit. Municipal liability
underSec. 1983 has proved a trouble
someissuefor theSupremeCourt,which
recentdescribedthe development of
state." Originally, under Monroe v.
Pape, supra, municipal corporations
could notbeheld liable underSec. 1983.
However, this position was reversedin
Monell v. NewYork CityDepartmentof
SocialServices,436 U.S.658 1978,in
which the Courtheldthat municipalities
are"persons," subjectto damageliability
underSec.1983. To be liable, however,
the municipality must have established
somecustomor policy which led to the
plaintiff’s deprivation of constitutional
rights.More exactly, a singleincident of
unconstitutional activity will not impose
municipal liability, unlessthe proofof
the incident includesproof that it was
causedby an existing, unconstitutional
municipal policy, which can be at
tributed to a municipalpolicy maker. If
the municipal policy relied upon by the
plaintiff is not itself unconstitutional,
then considerably more proof than a
single incident will be required to estab
lish municipal fault, and thecausalcon
nection betweenthe policy and the
deprivation. City of OklahomaCity v.
Tuttle,471 U.S. 808,825 1985. Final
ly, and most importantly, the Supreme
CourthasrecentlyheldinCity ofCanton,
Ohiov.Harris, 489U.S. 103L.Ed.2d
412 1989that the inadequacyofpolice
training may serve as a basis for
Sec.1983 liability, only wherethefailure
of the municipality to train amounts to
deliberateindifference to the rights of
personswith whom thepolice comeinto
contact. Only when this condition is met
will such a shortcoming be characterized
as a city "policy or custom,"actionable
underSec. 1983.

V. DEFENSES

This is anotherareaSec. 1983 law in
which tort conceptsplay a largerole. In
essence,mostdefenseswhichwouldnor-
mally be raisedin a tort action may be
raisedin defenseof a Sec. 1983 action.
However,since the standardof care in
Sec. 1983 actions is establishedby the
constitutionalprovisions involved, tort

law defensesare not alwaysuniversally
applicable. For our purposes,the two
main defensesthat bearmost heavily in
this areaarestatuteof limitationdefenses
and immunity defenses. The average
Sec.1983plaintiff shouldexpect to find
one or both of thesedefensesbeing al
legedasamatterof coursein responseto
his or her complaint.

On its face, Sec. 1983 contains no
federally-mandated statute of limita
tions. For many years, the Supreme
Courtheld that thestatuteof limitations
to be applied was the State statute of
limitations "mostanalogous"to thecon
stitutional injury alleged. Board of
Regentsv. Tomanio,446 U.S. 478, 488
1980. Unfortunately, this holding
resulted in a patchwork of decisionsin
which statute of limitations weredeter
mined moreonthebasisof artfulplead
ing thanrhymeor reason.Partiesfound
themselvesexpendingenormoustime
and money litigating the question of the
timelinessof their action,ratherthanits
merits. Accordingly, in 1985, the Court
ruled in Wilsonv. Garcia,471 U.S. 261
1985 that the State’s personal injury
statuteof limitationswould apply to
Sec.1983actions.31However, the ques
tion continuedasto which of thevarious
personalinjury statutesof limitationnor
mally found within a state would apply
for the purposeof Sec.1983. This ques
tion was answeredthis termin Oweasv.
Olwre, 488 U.S. -‘ 102 L.Ed.2d594
1989, in which the Court refined its
holding in Wilson,suchthat theresidual
statuteof limitationsforpersonal injuries
of eachstateis the statuteof limitations
for Sec.1983purposes.32

Two importantpoints remainto bearin
mind whenanalyzinga statuteof lirnita
tions defense.First, although state
residualpersonalinjury statutes deter
mine the lengthof theperiodof statuteof
limitations, federal law still determines
when the causeof action accruesfor the
purposeoftheinning of the statestatute
of limitations. Generally, the causeof
action will accrue when the violation of
the legally-protected interest arises.
Also, the secondpoint tobearin mind is

that statetolling statutes that stay the
runningof the statute of limitationsalso
sometimesapply to saveotherwise,un
timely-filed suites.It is therefore impor
tant to look to thestatetolling statuteof
the individual statein which yourcause
of action arises to determine if your
otherwse untimely action has been
saved.

Perhapsthe most frequently raised
defenseby individual defendantsto a
Sec. 1983 claim is the defense of
qualified immunity. Very Seldom will
any defendantbe affordedabsolutefin
munity,with theexceptionofjudges,
prosecutors36or other courtofficialswho
areactingin their official capacity,rather
than as administrator.It, therefore, be
comescritical that the Sec.1983plaintiff
beawareof andpreparedfor a qualified
immunity defense.

In essence,qualifiedor "good faith" im
munity is an affirmativedefensewhich
must be raised by the defendant offi
cial.37 In its original form the qualified
immunity defensehad both an "objec
tive" and"subjective"aspect.Theobjec
tive aspectinvolved a presumptive
knowledgeof basic,unquestionedcon
stitutional rights, while the subjective
elementreferredto the defendant’s per
missible intentions.38 This objec
tive/subjective test was significantly al
tered in Harlow v.Fitzgerald,457 U.S.
800, 818-19 1982, in which the
Supreme Court concluded that govern
ment officials performing discretionary
functionsare shieldedfrom liability in
sofarastheir conductdoesnotviolatea
clearly establishedstatutory or constitu
tionalright of whicha reasonableperson
would haveknown.Thus in Harlow, the
Court refined the qualified immunity
defenseto one that involves "[r]eiance
on the objective reasonablenessof an
official’s conduct,asmeasuredb refer
enceto clearly establish law The
defensewasfurtherrefinedinMitchell v.
Forsyth,472U.S.511,527-281985,in
whichthe Courtheld that a pretrialorder
of the district courtthat deniesa defen
dant qualified immunity is a fmal and
appealableorderprior to the entryof a

RELATIVES SETTLE SUIT OVER EPILEPTIC’S DEATH
RobertHoganJr., age25 diedJuly, 1984 in an isolationcell of theFranklinCounty
Jail that the statehad orderedclosed. An undisclosedamountof settlementwas
reachedin the$9.1 million dollar suit against theFranklin County Jailer, Calvin
Stewart.A coroner’sjury ruledthat Hoganhadbeendeniedmedicationandmedical
carecausinghis death.
LexingtonHeraldLeader,September24, 1988.
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final judgment.

Recently, the SupremeCourt has dis
cussedthequalified immunity defensein
thecontext ofunreasonablesearchesand
seizuresin two separatecases,Malley v.
Briggs,475 U.S.335 1986 andAnder
son v. Creighton, 483 U.S. -, 97
LEd.2d523 1987.Thesedecisions,in
particularAnderson,raisesomedisturb
ingquestionsaboutthescopeofqualified
immunity that will be extended to law
enforcementofficials whoviolate the4th
Amendment.

It is now undisputedthat police officers
who causeunconstitutionalsearchesand
arrestsare not entitled to absolute im
rnunity from suit, even when they act
pursuantto warrant. This holding was
rendered in Malley v. Briggs, supra, a
Sec. 1983 action brought by a couple
who were arrestedfor possessionof nar
cotics,basedonly upon a wiretap com
munication in which the word "toke"
wasusedin the samesentencewith one
plaintiff’s name.Basedon this"probable
cause,"aRhodeIslandpoliceofficerhad
arrestwarrantsissued for plaintiffs for
possessionof narcotics.Plaintiffs were
arrestedat their homeat 6:00 a.m. and
taken to the police station, held for
severalhours and released. Ultimately,
all chargesagainstthem weredropped.

On appeal,thepolice officer argued that
he was absolutely immunefrom liability
for damages,or at least,was entitled to
qualified immunity. In rejecting this
claim, the Court held that defendants
such as the police officer will not be
immune if, or an objective basis, it is
obvious that no reasonably-competent
officerwouldhaveconcludedthat a war
rantshouldbe issued,but if officers of
reasonablecompetencecould disagree
on this issue, immunity shouldberecog
nized.Thus,the Courtapplied thestand
ard of objectivereasonableness,estab
lishedin Harlow, to the conduct of the
officerinsecuringa warrant.In sodoing,
theCourtmadeit plainthat themereact
of securinga warrantof itself is not so
objectionablyreasonableasto relievethe
arrestingofficer of liability under a
qualified immunity defense.In this
regard, the standard of objective
reasonablenessapplied in thecontextof
a SuppressionHearing in UntiedStates
v.Leon,468 U.S.8971984,definesthe
qualified immunity accordedanofficer,
whose requestfor a warrant allegedly
causedan unconstitutional arrest.

In Andersonv. Creighton, supra, the
developmentof qualified immunity for
law enforcement officials who conduct
unreasonablesearchesand seizuresap
pearsto have takenadisturbingturn. In
this case,anFBI agentconducteda for-

ceable, warrantlesssearchof a homein
the mistakenbelief that a bankrobbery
suspectmight be found there. The
homeownersfiled a claim for money
damagesunderthe4thAmendment.The
districtcourtgrantedtheagentsummary
judgmentof thelawfulnessof the search,
concludingthat it wasbasedonprobable
cause and exigent circumstances.The
8th Circuit reversed,holding first, that
unresolvedfactual disputesprevented
summaryjudgment, and that the agent
was not entitled to qualified immunity,
sincethe right heallegedlyviolated,the
right of persons to be protected from
warrantlesssearchesof theirhomes,was
a clearly-establishedright.

Before the SupremeCourt, the majority,
by JusticeScalia,held that a federallaw

enforcementofficerwhoconductsa war
rantless searchin violation of the 4th
Amendmentwill notbe heldpersonally
liable for moneydamagesif it is found
that a reasonableofficer would have
believedthe unconstitutionalsearchto
be lawful underthe4th Amendmentin
light of clearly-establishedlaw and the
informationpossessedby the searching
officer. Thus, the Courtappearsto have
establishedthe conceptof a reasonably
unreasonablesearch,thatwhile violative
of the4th Amendment, will not result in
personalliability for the searchingof
ficer, so long as the objectively
reasonableofficer would havebelieved
hisconductto be lawful. In otherwords,
there are now apparently two typesof
reasonablenessfor 4thAmendmentpur
poses:that reasonableness,which if ab
sent,will rendera searchor seizureun
constitutionalunderthe4thAmendment;
and,that reasonableness,which if estab
lished by the defendantofficer, will
renderhis violation of the Constitution
immune from judicial inspectionunder
Sec.1983.

In theauthor’sview, Andersonis a trou
bling precedentthat addsunnecessary,
indeedunjustifiable, complexity to ,an
areaof law that is alreadyover-compli
cated with conflicting precedent. Fur
ther, it is difficult to acceptthat a war
rainless, night-time entry of a home
without exigent circumstances,could
ever be consideredobjectionably
reasonableinview of clearly-established
precedent.At a minimum, criminal
defenseattorneysinterestedinpracticing
Sec.1983 in thesearchandseizurecon
text should keep a close eye on the
Andersondecision,and makea special
effort to readJusticeStevens’insightful
dissent.

In conclusionon this issue, one final
point shouldbekeptinmind: the subjec
tive beliefofanofficer in thereasonable
nessof his actionsis neverrelevantto a
determinationof qualified immunity.4°
Thus, counselshould, by motion in
limine or timely objection, seek to
preventany discussionor testimonyof
theofficer’s beliefon thereasonableness
of his ownactions.

VI. DAMAGES

Like many otherareasof Sec.1983 law,
damagesin Sec.1983suitsis anareathat
is conplled primarily by tort-law prin
ciples. The primary exceptionto this
generalrulebeingthatpunitivedamages
arenot recoverableagainsta municipal
defendantina Sec.1983action.42Other
wise, the plaintiff is fully entitled to a
completerangeof damagesfor whichhe
or shecouldrecoverinananalogousstate
tort action. This includes injury to
reputation,emotionalpainandsuffering,
loss of consortium,lost wages,medical
expensesand any other traditional
damagesrecoverable,

Unlike federalactionsbasedupondiver
sity jurisdiction, there is no minimum
jurisdictional amount imposedon
Sec.1983 actions.In searchand seizure
cases,underSec. 1983, the law doesnot
require permanentor even serious in
jury.43 Even a short period of restraint
that has involved no physical injury will
besufficient to supporta Sec.1983 ac
tion!’4 Theextentof damagesruns only
to the amount ofrecovery, and not to the
viability of the cause.As the Court of
Appealsfor the 4th Circuit has stated,
"there is no justification for the incor
poration of a de minimisrule by way of
a limitation on the right of action by an
individual for an admittedviolation of
constitutional rights." Pritchard v.
Perry,508 P.24423,4254thCir. 1975.
Constitutional protections have their
own inherent values, the violation of
which is compensableunderSec.1983,
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apart from whateverother physica5l
harmsthe plaintiff mayhaveendured.4

As a practical matter, the criminal
defenseattorney maywishto engagethe
assistanceof a competentplaintiffs per
sonal injury attorneyto assisthim or her
in litigating Sec. 1983 actions.An ex
periencedpersonalinjury attorneywill
be much more familiarwith the damage
aspectsof such a suit than an attorney
who doesnothing but criminal defense
work

VII. CONCLUSION

"Victim’s Rights!" is not the recently-
developedconcept of a reactionary
public. Criminal defendants are just as
often,if notmore frequently, the victims
of constitutional deprivations. It is,
therefore, natural that criminal defense
attorneysare in a uniquepositionto in
sure that thesevictims receive the full
constitutional protections to which they
are entitled, bothin the criminal setting
and in an action for civil redress under
Sec.1983. The burden now falls upon
Kentucky’s criminal defensebar to take
up the causeof victims rights and
throughthe vehicle of Sec.l983,insure
that all Americans,including thoseac
cusedofcriminalacts,areguaranteedthe
full measureof constitutionalprotection
to which they are entitled.

JEROME WALLACE
FrankE. Haddad,Jr. andAssociates
Fifth Floor
KentuckyHomeLife Building
Louisville, Kentucky40202
502 583-4881
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op. 6th Cii. rendered April 18, 1989;
Kirkpatrick v. LosAngeles,803 F.2d 485
9th Cu. 1986; Weberv. Dell. 804 F.2d
796 2nd Cir. 1986 cert. denied, 107
S.Ct. 3263 1987;Smothersv. Gibson,
778 F.2d 4708thCii. 1985;Blackburn
v.Snow,771 F.2d 556 1stCii. 1985.

17 Bigford v. Taylor, 834 F.2d 1213 5th
Cir. 1988.
18 Wilkinson v. Forest, 832 F.2d 1330
2nd Cir. 1987 cert denied, 108 S.Ct.
1593 1988.

‘9Parratz v. Taylor,451 U.S.5271981.
a, Davidson v. Cannon,474 U.S. 344
l986;Danielsv.Williams, 474U.S. 327
1986; Nishiyama v. Dickson County,
Tennessee,814 F.2d 277, 282 6th Cim.
1987 en banc; Chesneyv. Hill, 813
F.2d 754 6th Cir. 1987per curiam;
McKenna v. City of Memphis,785 F.2d
5606thCir. 1986percuriam.
21 Jonesv. Sherill, 827 F.2d 1102, 1106
6th Cir. 1987.
22 Vincent v. Campbell County Fiscal
Court,820 F.2d 194,1986thCii. 1987;
Wilson v. Beebe,770 F.2d 578, 585-86
6th Cii. 1985 enbanc.

McMaster v. Cabinet for Human
Resources,824 F.2d 518, 522 6th Cir.
1987; Nishiyama v. Dickson County,
Tennessee,814 F.2d 277, 282 6th Cir.
1987 en banc; Wilson v. Beebe,770
F.2d 578, 585-86 6th Cii. 1985 en
banc.

‘ Vincent v. Campbell County Fiscal
Court,820F.2d 194,1986thCir. 1987;
Davisv. Robbs,794F.2d 1129, 11316th
Cim., cart, denied,107 S.Ct.5921986;

Cooganv. City of Wixom,820F.2d 170,
174-756thCii. 1987;Duganv. Brooks,
818 F.2d 513, 516-17 6th Cii. 1987;
Barnier v. Szentmiklosi,810 F.2d 594
6th Cii. 1987.

Rizzov. Goode,423 U.S.362,375-76
1976;Dunn v.Tennessee,697F.2d121,
128 6th Cii. 1982;Hayesv. Jefferson
County,Kentuclcy,668F.2d 8696thCii.
1982.

Kentuckyv.Graham,473U.S.159,165
1985.

27Scheulerv. Rhodes,416 U.S.232,237-
38 1974.

2 18 U.S.C. 3553; 28 U.S.C.994a.

Flagg Bros. v. Brooks,436 U.S. 149,
155-57 1978; AnaLeon T. v. Federal
ReserveBankofChicago, 823 F.2d 928,
931 6thCir. 1987;Bierv.Fleming,717
r.2d3086thCit 1983,cart,denied,465
U.S.1026 1984.

For the purposeof 1983, the phrase,
"under color of law," and the phrase,
"Stateaction,"&e identicalwhereal4th
Amsndmentviolationis involved.Lugar
v. EdraondsonOil Co., 457 U.S. 922
1982.

Monroe v. Pape, 365 U.S. 167, 188
1961.

6Bfrdv.SwnmitCity, Ohio, 730F.2d442
6th Cur. 1984.

SOMERSET POLICEMAN CONVICTED IN
BRUTALITY CASE
Somersetpoliceofficer, Brian3. Boclairusedunreasonableforce whenhe beathand
cuffedprisoner,RonnieD. Ard, January14, 1987 during his arrestfor allegedly
causinga disturbanceat the HumansHospitalLakeCumberland,andthreatening2
police officers,ajury found in convictingBoclair of a misdemeanorchargeof civil
rightsviolation.

Boclairsustainedabrokenfinger whenArd, exiting thepolice car, attemptedto kick
Boclair in thegroinand hi thehand. BoclairthoughtAid had Aids andsaidhe struck
Ard in self defensebecauseAid wasspitting at him. SomersetPoliceChief David
Gilbert said Boclair would be allowed to keephis job as a police dispatcherwhile
hiscasewas being appealed.- Lexington Heraldj.eader* Mirth 26, 1988.
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V Brandonv. Holt, 469U.S. 464 1985
discussingthe distinctionsbetweenper
sonandofficial capacitysuits.
V See,City of OklahomaCity v. Tuttle,
471 U.S.808 1985;Pembaurv. City of
Cincinrsat4475U.S.4691986;Coogan
v. City ofWixom, 820F.2d 170, 1766th
Cim. 1987.

Id. at 820.
31 Wilson v. Garcia, 471 U.S. 261,279
1985.

32This samequestion,theapplicationof
residualpersonalinjuqstatutesof limita
tion in Sec. 1983 actions, was recently
addressedby the6th Circuit in Browning
v. Pendleton,No. 86-4123 slip op. 6th
Cir, renderedMarch 16, 1989. In its
Opinion, the 6th Circuit reachedthesame
conclusionarrived at in Okure, that the
generalresidual statutefor personalin
jury actionsof eachstatewould apply to
determinethe statute of limitations for
1983 purposes.SeealsoThomasv. Ship
ka, No. 86-3230slip op. atp.26thCim.
renderedApril19,1989.

33Sevierv.Turner,742F.2d262,2726th
Cim. 1984.

KRS 413.170.

Stump v. Sparlonan, 435 U.S. 349
1978;King v. Love,766 F.2d962, 966
6th Cir. cart, denied, 474 U.S. 971
1985; Sevierv. Turner, 742 F.2d 262,
271-726thCur. 1984.

361,,thle,’v.Pachtman,424U.S.409,430
1976;Josephv. Patterson,795 F.2d
549, 553-55 6th Cir. 1986 surveying
cases.

37Gomezv.Toledo,446U.S.6351980.
38 Woodv. Stick!and, 420U.S. 308, 322
1975.

Harlow v. Fitzgerald, 457 U.S. 800,
819-8201982.

°Andersonv. Creighton,483 U.S._,
97L.Ed.2d523,5321987.SeeMasters
v. Crouch,No. 88-5477slip. op. 6th Cim.
renderedApril 18, 1989 interpreting
Anderson.
41 Malley v. Briggs, 475 U.S. 335, 339
1986 citing Imbler v. Pachtman,424
U.S.409,418 1976.
42 Newport v. Fact Concerts,Inc., 453
U.S. 247 1981 punitive daniagesnot
permitted.

‘Howell V. çataldi, 464F.2d 2723rd

Cim. 1972; Bowanv. Càsler,622F. Supp.
836 N.D.N.Y. 1985. See,Annotation,
WhenDoesPoliceQfficer’s UseofForce
During ArrestBecomeSoExcessiveas to
Constitute Violation of Constitutional
Rights,lmposingLiability UnderFederal
Civil Rights Act of 1871 42 U.S.C.
1983,60A.L.R.Fed.2041982.
4’ Gay v. Wall, 761 F.2d 175 4th Cir.
1985;Rexv. Teeples,753 F.2d 84010th
Cii. 1985 cert. denied, 106 S.Ct 332
1986.

Corriz v. Naranjo,667F.2d 89210th
Cur. 1981; Herrera v. Valentine,653
F.2d 1220 8th Cii. 1981; Rothstein,
How to Maximize Damagesin Civil
RightsCases,TrialDiplomacyJ., pp. 17-
21 Winter, 1988.

CriinePays by EdwardC.

Those138Representatives
of the people were bur
denedwith an awful prison
crisis, weren’tthey?

Yes. There are too few cells,
buncheslocked up in jails, no
room in the prisons,constantin
creasesin inmates& lengthofsen
tences.

So how’d they solve
the crisis?

Theydecidedto
studyit!

WOMENPAID $5,000 EACH IN JAIL SEX CASE

Kenton CountyDeputy Jailer, DaleButcher, was accusedof fondling 3 womenat
different times while they wereconfined in the jail as heescortedthemto the jail
library. A federal jury awarded$6,000in damagesto eachof the women,butan
insurancesettlementwas reachedof $5,000.Male guardsnolonger haveanycontact
with women inmates,as therehas beena reorganizationof deputy’s duties- the
Butcher casesbeing,"only apartialfactor in the reorganization." Butcher remains
on duty at the jail.

In another caseat the Kenton County Jail, a deputy,Carol S. Deaton charged she
was sexuallyharrassedbyDeputyJailer,Jack Keniswho reportedlyaskedfor sexual
favorsandtouchedherrepeatedly.Theamountsettledfor is reported to be $70,000.
The suit hasnot affectedKerns’ employment.

The Kentucky Post, July 21, 1988.
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THE CAST-MR:
A Resoucefor Forensic EvaluatorsandAttorneysfor
DeterminingCompetencyto StandTrial in Criminal Defen
dantswith MentalRetardation.

The defendant with mental retardation
presentsthecriminaljusticesystemwith
critical dilemmasat every stagein the
process. Everington & Luckasson, in
press.Becauseof the nature of this dis
ability, some of the major difficulties
center around competenceissues, par
ticularly competenceto confess,stand
trial and plead. Ellis and Luckasson,
1985.Competencetostandtrial is by far
the most frequently raisedof those is
sues.

The applicationof the doctrineof com
petenceto stand trial to the criminal
defendant with mental retardation
presentsmany difficulties for both the
client and the system,which highlight
thecritical needfor accurateassessment
and determination. Erroneous deter
minations have serious consequences
which result not only in loss of liberty
and the right to a fair trial but canalso
havean irreversible impact on the
defendant’slife. Forexample,thedefen
dant who is inaccuratelydeclaredcom
petentfaces the equivalent of a trial in
absentia,onein which he or shecannot
fully participleinnor understand.For an
incompetencyfinding, the defendant
faces the possibility of prolonged
hospitalization,whichcanpotentiallybe
more restrictivethan the sentence,and
the lingering stigma of an unresolved
case.Becausefew facilities offer treat
ment optionswhich enablesthe incom
petentmentally retardeddefendantto
returnto trial, this defendantis subjectto
longer periods of institutionalization
thanhisor hercounterpartwho hasmen
tal illness.

Becauseof the severeconsequencesof
an error in the competencedetermina
tion, accurate assessmentis critical. Un
fortunately, the presentassessmentprac
tices and instrumentsused appear to
predisposemisdiagnosis of the defen
dant with mental retardation.Thus, the
impact of the individual’s cognitive
deficit on the trial participation may not
be givenfull consideration.

In addition,testingis usuallyconducted
by personswho are unfamiliarwith the

characteristicsandneedsof personswith
mental retardation,thus,responsesmay
be misinterpreted and inappropriate
recommendationsmade. For example,
persons with mental retardation have a
tendency to answer affirmatively to
yes/noquestionsandquestionsphrased
in a leading mannerSigelman,Winer
and Schoenrock,1982. While there
have beensome instrumentsdeveloped
to provide the evaluator with a more
objective measurement of the com
petenceprocess,all aredesignedfor use
with defendants with mental illness
Everington, in press

The assessmentneedsof the defendant
with mental retardation are unique in
severalaspects.First, the structuredtest
ing approach provided by a multiple-
choiceinstrumentis more desirablefor

assessmentof personswho havemental
retardationthan the open-endedformat
usedby the existing instruments.This
formatissuperiorto the open-endedfor
mat, as it reducesthe demandon the
respondent to answer independently
Sigelman,Winer,& Schoenrock,1982.
Second,thereis a needfor instruments
that contain vocabulary andsyntax that
areappropriatefor personshaving lower
levelsof linguistic ability. Third, there is
a need for instrumentsthat focus on the
legal criteriafor competenceratherthan
the diagnosisof mental illness, a factor

only tangentially related to the legal
criteria and often irrelevant to assess
mentof personswith mentalretardation.

Finally, there is a needfor instruments
that have undergonetraditional testcon
structioninquiries for the determination
of reliability andvalidity Grisso,1986.
While manyof the instrumentshaveun
dergone some form of empirical inves
tigation, the efforts of most of the re
searchershave been confmedto inves
tigations of criterion-relatedvalidity and
interobserverreliability.

The CompetenceAssessmentfor Stand
ing Trial for Defendantswith Mental
RetardationCAST-MREverington&
Luckasson,1988 has beendeveloped
specificallyfor usewith criminaldefen
dants with mental retardation. The in
strumentconsistsof 40 multiple-choice
questions, 25 of which address
vocabularyand conceptscritical to un
derstandingthenatureof theproceedings
and15 which addresstheclient’s ability
to assistin his orherowndefense.There
are 10 open-endedquestions which as
sess the client’s ability to relate the
events surrounding the incident. In
development,carewas takento ensure
that thevocabularyandsyntaxwereap
propriateforpersonswith lowerlevelsof
linguistic ability.

Reliability and validity analyseswere
conductedon the instrument in 1987
using96subjectsfrom5 sites.Theiristru
ment was given to groups of mentally
typical andmentallyretardeddefendants
at the pretrial level. Three types of
reliability: internalconsistency,interob
server,andtest-retest,andthreetypesof
validity: content, constructandcriterion-
related,were examined.Theresults of all
the analysesindicatethat the CAST-MR
meetsacceptedstandardsfor instrument
reliability and validity Everington,in
press.

While theresultsaremost encouraging,
it wasdeterminedthat anadditionalfield
testing to confirm findings was ap
propriate.A final validationstudyusing
mentally retardeddefendantsfrom all
jurisdictions of the state of New York

CarolineEverington

Incompetence
I-

Thea Mentally
E Retarded .

o 1
o 0

I-

ToStandTrial
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will beconductedfrom July 1989to June
1990.At the completionof this phaseof
theresearch,theinstrumentwill beready
for dissemination.

The findings of the recentlycompleted
CAST-MRreliability andvalidity study
are importantfor the forensicevaluator
andattorneywho haveclientswith men
tal retardation.First, theCAST-MR is the
first instrumentdevelopedfor andfield
testedwith this population.Second,the
format of the instrumentprovides a
meansof obtaining information on the
client’s skills and abilities which, in
somecases,maybeunattainablethrough
more traditional interviews. Although
requirementsfor competencewill vary
with the individual’s circumstancesand
the nature of the defenseRoesch &
Golding, 1985, the CAST-MR can pro
vide evaluators with more objectivedata
basefordecision-making.

Competenceto standtrial is one of the
most serious issuesthe defendantwith
mental retardationfaces. To protect
client rights and integrityof thesystem,
accuracy in determinationis critical.
Presentpracticesmay not always pro
videsufficientinformationand,thus,en
hancethe probabilityof error.It is hoped

that theCAST-MR is a first stepamong
manywhichwill enablethecriminaljus
tice systemtobetterprotectthe rightsof
this veryvulnerablegroupofindividuals.
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to standtrial area as well as other areas.

An increasein drug-relatedarrestsand
stricter sentencingrequirementshave
broughtabouta 7.4%hikein thenumber
of inmatesin federal and stateprisons,
but prison capacityhasn’t kept up, ac
cordingto theJusticeDepartment.

At theendof 1988, a record 627,402men
and women were incarceratednation
wideabout3,500more than 1987,but
the most opimistic estimate of prison
capacity said there was room for
566,898.Whiletheprisonpopulationin
creasedby 7.4%,theprisoncapacity in-
creasedby just 5.5%. "The 1988 in
creasestranslatesinto a nationwide need
for more than 800 new prisonbedspaces
perweek,"saidLawrenceA. Greenfield,
corrections unit chief for the
department’sBureau of Justice Statis
tics.

The report attributed the hike to the
heightenedlikelihood that a seriousof
fenderwill receivea prison sentence,and
a 113%increasesin thenumberof adults
arrestedfor drug-relatedcrimes.

Stateprisonsare operating7-23% over
capacity, while federal prisonswerees
timated to be between 33-72% over
capacity.

Theincarceration rate, basedonthenum
ber ofpeoplesentencedto more thanone
yearin prison, reached244 per 100,000
residents.In 1980, the ratewas 139 per
100,000.

The Westernstateshad the highestin
crease 11.5 in totalprisoners.

Jail Populations Outpace Capacity
Kentucky Youth Advocates
Look at Juvenile Detention

In Decemberof 1988, KYA Director,
David Richartcompletedareporton the
detention provisions of the Kentucky
Unified JuvenileCode. Theseprovisions
becameeffective on April 10, 1988. A
Summary for Non-Attorneys of the
Detention Provisions In the Kentucky
UnI fled Juvenile Code waspreparedto
addressthe manyrequestsfor informa
tion KYA hasreceivedsince the Code
was first passedin 1986 and then
amendedin 1988. Someconfusionstill
existsasto whatconstitutesalegaldeten
tion placemantfor ajuvenile.
This reportclearly and simply explains
which children can be held in which
facilities. It also provides listings of
those facilitiespresentlyapprovedby the
CorrectionsCabinetand the Department
of Justicefor detentionof juveniles. In
formation aboutfunding currentlyavail
able from the Departmentof Justiceto
providenon-securealternativestodeten
tion is includedas well.
Copiesof the report will be mailed upon
requestPleasecontact:

KentuckyYouth Advocates
2024 WoodfordPlace
Louisville, Kentucky 40205
502 456-2140

The 10 stateswith the biggestper
centageincreasein total prison
population from 1987-88were:

RhodeIsland 33.5
Colorado 24.7
New Hampshire 17.5
Michigan 16.1
California 13.7
Arizona 11.1
Missouri 10.8
Kentucky 10.6
Nevada 10.1
Minnesota 9..9
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PRE-TRIAL SERVICES

John C. Hendricks

Kentucky abolished commercial bail
bonding in 1976, and becamethe first
state to adopt national criminal justice
standardsto establisha pretrialprogram.
Pretrial Servicesplacesthe release
decision back into the handsof the
judiciary andprovideseachjudge with
the information needed to make a
knowledgeabledeterminationof bail.
Kentucky’sPretrial Servicesis a neutral
information gatheringarmof the court,
whichbenefitsnot only those who are
accusedof committing wrongdoings but
provides the communityneededprotec
tion aswell. While theamountof bail set
must be logically commensuratewith the
natureof thechargeand cannotbe op
pressive,statutorily it must alsobe con
siderate of pastcriminal acts and the
reasonably anticipated conduct of a
defendant.

Thebasicproceduresutilized by Pretrial
Servicesarepatternedafterthoseusedin
several recognized projects operating
throughout the United States but
modified for a rural state with major
urban areas.After arrested personsare
placed in custody by law enforcement
officers, they aregiven an opportunityto
be interviewedby pretrialofficers. Each
defendantmayacceptor declinethis op
portunity.Theinterviewer collectsinfor
mationaboutthe family,communityand
economicties of the defendant.After the
interviewformis completed,thepretrial
officer verities the validity of the state
mentsand checks the defendant’s past
record.Oncethis processhasbeencom
pleted,the informationis evaluatedonan
objectivepoint scaleandconveyedto the
appropriatetrial judge, quite often by
telephone.The trial judge thenmakesthe
releasedecisionand causesthe issuance
of a release form custody order. The
pretrial officer does not make recom
mendationsbut simply presentsthe in-
formation collected and informs the
court as to additional information
providedby verifiers. Thepretrialofficer
may also be required to securean af
fidavit of indigencyfrom the defendant
if a public defenderis necessary.

Once the releasedecision is made,
pretrial officersnotifydefendantsof their
court appearancesandmaymonitor con
dition of release setby the judges. For
example, a defendant may be released
with the requirements that a certain
residencebemaintainedor ajobsecured.

If a defendantdeclinestheopportunityto
be interviewed,is foundineligiblefor the
program, or is rejectedby a judge for
recognizancerelease, they may be
releasedby an alternativemethod.The
defendantalso hasthe right to have the
releasedecisionreviewed after24 hours
if they should remainincarceratedand
thepretrialofficer providesthis informa
tion to thecourts.Presently,in addition
to the mandatory24-hourreview, many
officesacrossthe stateprovideajail cen
susto thejudiciary ona weeklyor daily
basis.

In the fiscal years 1987-88, 281,244
defendantswere arrestedand 230,157
defendantswereinterviewedfor aninter
view rateof 82 %. Kentuckyhasthe 10
percentbail optionandsomedefendants
arrestedon misdemeanorsor traffiâ of
fensesmay chooseto bond out irnmedi

ately without being interviewed by
Pretrial Services.

In fiscal years 1986-88,29,603 defen
dantswerereleasedon the 10%bail op
tion and 50% of all defendants in the
Commonwealthwerereleasedfromcus
tody without posting money. Of those
defendantswho were releasedthrough
the agency only 2.9% failed to make
their scheduledcourt appearanceand
only 2.6% were rearrestedpending trial.
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PRETRIAL HANDBOOK
AVAILABLE

Kentucky’sPretrial Serviceshasahand
book covering all aspectsof pretrial
releasefrom the pretrialofficer’s inter
view throughfailures of appearance. A
copy of that manualcan be obtainedfor
the cost of xeroxing and handling from
the Departmentof Public Advocacy.
Send a $10.00check madeout to Ken
tucky StateTreasurer,to DPA Training
Section, 1264Louisville Road,Perimeter
ParkWest, Frankfort,Kentucky 40601.
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Instructions Collected
Categorized,Listed

The Departmentof PublicAdvocacyhas
collected many instructions filed in
criminalcasesin Kentucky,andhascom
piled an index of the categoriesof the
various instructions in a 7 volume
manual.Eachinstructionis a copy of a
defenseinstructionfiled in anactualKen
tucky criminal case. They are cat
egorizedby offenseand statutenumber.
Theywereupdatedin February,1989.

COPIES AVAILABLE
A copy of the index of availableinstruc
tions is free to any public defenderor
criminal defenselawyer in Kentucky.
Copiesof any of the actualinstructions
are free topublic defendersin Kentucky,
whether full-time, part-time,contract or
conflict. Criminal defenseadvocatescan
obtaincopiesofanyoftheinstructionsfor
the cost of copying and postage.Each
DPA field office has an entire setof the
manuals.

HOW TO OBTAIN COPIES
If youareinterestedin receivingan index
of instructions,or copiesofparticularin
structions,contact:

TEZETA LYNES
DPA Librarian
1264LouisvilleRoad
PerimeterParkWest
Frankfort,Kentucky 40601
502 564-8006
Extension 119

JOHN C. HENDRICKS
Pretrial Services,GeneralManager
Administrative Office of the Courts
BushBuilding
403 Wapping Street
Frankfort,Kentucky40601
502 564-2350

John is a 1975 graduateof EasternKentucky
University. HehasaB.S.in LawEnforcemenL
He is employedby theKentucky Court ofJus
tice as GeneralManagerofKentuckyPretrial
Services.Heis responsiblefor the administra
tion and supervisionof statewidepretrial ser
vicesprogram consisting of 17 employeesand
a $4 million annualbudget.Heis Presidentof
the NationalAssociationof Pretrial Services
Agencies.

EdACICIOO
SCUdAnC. 14 FTES

KENTUCKY PRETRIAl. SERVICES

Central Manager

Field MAnaged 2

FLMId S.pervisorn 2

Urban PrograM,

Jeftoraen County 26 FTES
FAyittM CoUnty 1.3 FItS
innCofl 4 Caepboll C,untj.M 12 FItS

Stint PrograMs
62.5 FTES

Mini-UrbAn PrograMs

Macron CUIAnCY 4 PitS
Olardin CoUnty I, TTES

County 4 FItS
K.dtson & Clark Counti.. 4 PItS
NeCra,ksn CoUnty 3 PiES

PUBLIC ADVOCACY ALTERNATIVE
SENTENCING PROJECT PAASP UPDATE
*CasesReferredtoPAASP
PunishmentPlansPresentedin Court
PunishmentPlansAcceptedin Whole or in Part
JailandPrisonBedsMadeAvailableto Corrections

134
83
37 45%

37

Some cases involve the same client due to charges in different jurisdictions or ASP
Modifications.

"Iii

II"

;

TheCouncil’s grantlaid the foundation
for the Developmentally Disabled Of
fenderProjectDDOP which identifies
thedevelopmentallydisabledfelony of
fenderandthenseeksto achieveaviable
Alternative SentencingPlan ASP
througha networkingof resources. The
CorrectionsCabinetcontributedto this
grant. The Public Welfare Foundation
providedthesecondgrantwhichallowed
the DDOP to be expandedto all prison
bound clients of theDPA in theproject
areas.Both grantsformedPAASP.

TheDepartmentis seekingcontinuation
funds to operate the PAASP to June30,
1990. The DDPC has approveda con
tinuationgrantfor the DDOPto June30,
1990. A requestbeforethePublicWel
fareFoundationispending. TheCorrec
tions Cabinethas advisedthat they are
unableto contributeto the continuation
of thePAASP dueto insufficient funds.
The Kentucky Crime Commissionhas
turneddown a continuationandexpan
sionrequest.TheDepartment’sgoalis to
receivean appropriationfrom the 1990
Sessionof the Ky. General Assembly to
continueandexpandthe PAASPto serve
morecountiesandcourtsthroughoutthe
Commonwealth.Thereby,increasingthe
jail andprisonbedsavailableto Correc
tions for more appropriateuse. If you
haveany questionsor desireadditional
information contact David Norat, DPA.

Correction:The April Advocate coveril
lustration was reprinted from the
Defender.

PAASP is a joint private and state funded,
multi-agencyeffort involving the DPA,
the Corrections Cabinet, the Develop
mental Disabilities Council and the
Public Welfare Foundation.The initial
grantorwas the Ky. DevelopmentalDis
abilitiesPlanningCouncil DDPC.
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Unconstitutional Presumptionsof Guilt in Kentucky
DWI Cases
Avoiding a Turn for the Worse

In thenextsessionof theKentucky legis
lature, a numberof measureswill no
doubtbe introducedthat would further
limit the rightsofthe defendantsin DWI
cases.As a result of the Carroilton bus
crash,thesemeasureswill bepopularand
widely publicized. Is more restrictive
legislationtruly a wisecoursefor Ken
tucky?

To understand this issue in depth, the
underlyingconstitutionalquestionsmust
beexplored in a nationwide context.The
routinedenialof theconstitutional rights
of DWI suspectshasreachedepidemic
proportions in many jurisdictions, in
cluding a largenumberin Kentucky. The
intensepolitical pressureof groupssuch
as MADD has convertedyesteryear’s
frequentlyoverlooked minor offenseto
onethatisoftenperceivedasseriouslyas
crimes such as murder and burglary,
which involvemore deliberate intent to
harm.This social climatehasgiven rise
to a number of legislative and judicial
shortcuts-intheform of presumptions,
per se laws, precedents,and erroneous
judicial rulings-which,takentogether,
have closed off many scientifically
legitimate defensesand createda situa
tion wheremany defendantswho choose
to contestthe chargeareforcedto prove
their innocence.

*The distinct trend towards stricter
presumptionsinDWI casesis currently
on a collision course with several new
precedentsestablishedby the U.S.
SupremeCourtto guaranteethe rights of
defendantsin other types of criminal
cases.Theseprecedentsclearlyestablish
that the Statecannotshift theburdenof
proofof innocenceto the defendantby
usingpresumptions. Theoutcomeofthis
interactionpromisesto teachus a great
dealaboutthedegreeto which the legal
systemis willing to abandonone of its
primepurposes-guaranteeingthateach
of themany peopleaccusedof this of
fenseeveryyear receivesa fair trial and
thechanceto exercisetheirconstitution
al rights- to politically accommodate
itself to the will of a very concerned
majority , inflamedby a constantmedia
barrage.Althoughotherareasofconflict

overconstitutionalissuesmay appear to
be more important,noother typeof case
brings as many individuals into serious
contact with the legal system,providing
anopportunityfor themto understandthe
practicalapplicationoftheconstitutional
principles they were taught in grade
school. Each of these individuals will
carryaway an impressionabout the fair
nessandjusticeof thecourtsystemthat
will color their attitude toward the law
and our societyfor many years to come.

Consider the hypothetical caseof Jerry
Green,who waspulledoverforweaving
in hisownlaneon the interstateon a cold,
rainy night at 3 a.m. He was on a 5 mile
drive homefrom a severalhourstopat a
friend’s house.They had shared a single
bottleofwine,fmishingthe last glassjust
beforeheleft at 2:50a.m. Hehad put in
a long day, including working the 3-11
shift asa mechanic-workthat involved
constant exposure to solvents such as
gasoline,carburetor cleaner,and various
lubricants, which he inhaled andspilled
on his hands, as he cleanedand installed
parts. Although the preliminary breath
testat roadsideshowedonly a0.08%, the
officer decidedto arresthim.

Ten years ago, he would have escorted
Jerryhomeor let him go,but thepressure
andrewardsaredifferentnow.Jerrywas
testedan hour afterhe was arrested,and
the machine read 0.13%. Unbeknownst
to Jerryandhis attorney, themachinehas
had a seriesof electronic problems,and
has beenproducing unreliable readings
for the past 3 weeks.If a breathsample
hasbeenpreserved,or if Jenyhad known
abouthis right to a blood testandhad
beenpermittedto obtain one, his true
blood alcoholconcentrationwouldhave
been0.10%onehourafter his arrest.

What are the odds that Jerry will be
presumedguilty? Will he have to prove
his innocence?Will the Commonwealth
successfullyhide the evidencethat the
machinewas malfunctioning? Will the
judge actually require the Common
wealth to prove that themachine wasin
proper working order, as the case law
mandates?How likely is it that he can

obtainanunbiasedtrial?How much will
it cost him? Will he be forced by cir
cumstancesto give up andplead guilty?
Will he losehis license-andperhapshis
livelihood?How will his opinion of our
legalsystemhave changedafterhis or
deal isover?Whatwill his family think?

Chain of Scientific Assumptions

Scientifically, fmding a causalrelation
ship between the results of a breath
analysisanddriving irnpainnentrequires
verifying 6 links in a logical chain. The
first partof the analysis, demonstrating
the logicaltransitionbetweenthe reading
of a breathanalyzerandtheconclusion
that this numberactually represents the
concentrationof alcohol in the bloodat
the time of the traffic incidentin ques
tion, presupposesthe validity, or
provability, of 3 factual assumptions,
eachof which isa link in thechain.Then
2 additional factual assumptionslinks
must be madein order to apply the ap
propriate statutory standard the last
link, andthereby arrive at the ultimate
factin issue:whetheror nota particular
individual’s ability to drive a motor
vehiclewas impairedat the time of the
traffic incidentby previouslyconsumed
alcohol.

The links in this chainare:

1 Thebreathanalysismachinereading
preciselyandvalidly’ measuresthe true
breath concentrationat the time of test
ing.
2 Thetruebreathalcoholconcentration
precisely andvalidly measuresthe most
relevant blood alcohol concentration
BAC at the timeof testing.
3 The BAC at the time of the traffic
incident can be precisely and validly
determined to beno less than theBAC at
the time of testing or the statutoryBAC
limit.
4 Thebrainalcoholconcentrationatthe
time of traffic incidentcanbeprecisely
and validly determinedfrom theBAC at
the time of the incident.
5 Thedegreeofpopulationorself-com
pareddriving impairmentcanbeprecise
ly and validly predictedfrom thebrain

Jonathan Cowan,Ph. D,
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alcohol concentrationat the time of the
traffic incident.
6 The defendant’sdriving impairment
fits the statutory definition of driving
impairmentcausedby alcohol.

Thischain of factual assumptionsis only
as strong as its weakest link, and the
presence of several faulty links com
poundsthe flimsinessof thechain. The
detaileddiscussionin a forthcomingar
tidewill show that eachof theseassump
tions, with the possibleexceptionof the
first one,canatbestbeshownto be only
"probably" true, and cannotbe proven
"beyond a reasonable doubt." Cowan
and Jaffee:"Proof andDisproof of Al
cohol-Induced Driving Impairment,"
AmericanJurisprudence:ProofofFacts,
in press.

in most cases,as in JerryGreen’s, the
chainof assumptionsnecessaryto prove
driving impairment due to alcohol is
weak in severalplaces.The electronic
problemsof theanalyzer,incombination
with thepossibilitythat boththe prelimi
narybreathtesterand the analyzerwere
responding to the solvents in Jerry’s
breathcast very seriousdoubt on As
suinption#1. Thesolventsmayalsohave
shifted the blood to breathalcohol ratio
and affected Assumption #2. The third
Assumption is not valid becausethe
BAC was rising betweenthe arrestand
the test, due to his recentconsumption.
Jerry’sdrinking anddriving experience,
his fatigue, the weather, and a numberof
other factors combine to complicate the
already tenuousAssumptions#4 and#5.
Finally, my recentre-analysisof data
from a NationalHighway Traffic Safety
Administrationstudy indicated that for
every 12 peoplepulled overfor weaving,
only one will havea BAC above0.10%.
Thus,weaving, by itself, doesnot con
stituteproofof alcohol-induced driving
impairment.

Jerry’s defenseattorney will probably
have to provemost of theseassertionsin
order to employ them,yet the prosecu
tion will nothave to prove all 6 assump
tions. Why?

The recognitionthat defenseattorneys
can attack this chainin manyways has
led to the enactment of statutory
provisionsaimedat closingoffdefenses,
by making affirmative proofof certain
assumptionsunnecessary.In general,
thesestatutescreate legal presumptions,
which aretriggered by proving certain
facts; some of these are worded so
cleverly that many attorneys and judges
may not even recognize them as
presumptions.Other evidentiary devices
designedto easetheprosecution’sbur
denofproof and/orshift it to thedefense

havecome from the caselaw. Among
them are:
1 If theprosecutioncanshowthat

the testingoperatorfollowed
approved procedures, the analytical
result shallbe presumed correct.

2 The defendantshall be presumed
to have beendriving while impaired
or intoxicated for purposesof the
statutory prohibition if an alcohol
concentrationexceedinga certain
limit hasbeenproven.

3 Theresultof thebreathanalysis
at the time the testwas performed
canusedin placeof proof of the
BAC at the timeof the incident in

question.
4 Breathalcohollevelscanbeused

directly as a necessaryessential
elementof the crime, rather than
requiringproof of the actualBAC.

5 Proofthat an individual is "under
the influence"of alcohol can beused
in place of proof that the individual’s
driving was impaired by alcohol.

In Kentucky,ailSshortcutsarecommon
ly part of DWI prosecutions. Unfor
tunately, judges usually acceptthe tes
timony of the machine’soperator that he
followed the approved procedure and
that the analysisis correct.However,al
most every operator in my experience
lacks the training, experience,and test
ing apparatusto recognizewhen a
machineis operatingproperly.Evidence
that the machine had been modified
without proper testing to ascertain its
subsequentvalidity is frequently ig
nored. The mandatory rebuttable
presumptionof being "under the in
fluence" is read to the jury, and thus
constitutesa jury instruction.The third
and fourth shortcutsare built into the
wording of KRS 189.520. Practically,
the myth that the machine determines
bloodalcoholcontent allowsprosecutors
to gloss over Assumption #2 without
everproving it.

Thefifth shortcutisfairly uniqueto Ken
tucky, whereit wasrecentlyestablished
by a decisionby the Court of Appeals,
Hayden v. Commonwealth& Clark v.
Commonwealth1989decision.Unfor
tunately, the Court of Appeals was not
informed of the fact that 31 out of 33
other stateswhich have interpretedthe
term ‘underthe influence’ "have related
their definitionsto the impairmentof the
senses,judgment, and other skills that
makes driving after drinking alcohol
dangerous." Commonwealthv. Connol
ly, 474 N.E. 2d 11061985.

In Hayden& Clark, theKentucky Court
of Appeals did not provide us with a
meaningful definition of ‘under the
influence’,exceptto indicatethat it isnot

necessaryto provealcohol-induceddriv
ing impairment for a conviction. The
Court of Apopealsopinion frequently
refers to Cruse v. Commonwealth,Ky.
App., 712 S.W. 2d at 365 1986,which
statesthat "what theenactmenttells the
‘man on the street’ is do not drive a
vehiclewhenyour ability to operateit is
impaired." Id. at_. Hencethe ‘man on
thestreet’ may conscientiouslybelieve
that hisdriving isnotimpaired,may have
demonstratedno driving impairment,
andyetmaybeconvictedunderthe lesser
requirements of the vaguestandardsof
being‘under the influence’.Thefield of
pharmacologyand toxicology cannot
help to shed light on the meaningof
‘under the influence,’ sincethis term is
neverusedor defined,exceptin aforen
sic context. It is not evenlisted in the
indexof theclassicaltextbookof phar
macology,Goodmanand Oilman’s The
PharmacologicalBasisof Therapeutics.

Since Webster’sNew Universal Un
abridgedDictionary defines‘influence’
by requiring that an effect of the in
fluence be demonstrated, one can cer
tainly argue that theprosecutionmust
demonstratea relationshipbeweenthe
consumptionof alcohol and a demon
strated changein the individual’s be
havior from before to after consumption.
If this rigorous standard is not enforced
by the Courts, then the term "under the
influence" does become extremely
vague. Hopefully, the legislature will
soon see the necessityto redefinethis
crimein termsof actual driving impair
ment.

Themajority of statesnowhave statutes
per se laws that directly prohibitdriv
ing with abloodalcoholconcentration in
excessofestablishedlevels.By charging
under this law, the result of the breath
analysiscanbeusedin placeofproof that
the individual was driving while im
paired,intoxicated, and/or under the in
fluence.

Challengeto Statutory Presump
tions in Jury Instructions

Someof theefforts to precludetheuseof
scientificallylegitimatedefensesto Dill
offenseshavebeenchallengedsuccess
fully on constitutionalgrounds,basedon
the recentU.S. SupremeCourt decision
inFrancisv.Franklin, 471 U.S. 307,85
LEd. 2d. 344, 105 S. Ct. 1965 1985.Tn
that case,theCourtbarredtheuseof both
rebuttableand irrebuttablemandatory
presumptions regarding intent in a mur
der case,statingverybroadly:

The Due Process clause of the 14th
Amendment ‘protects the accused
against conviction except upon proof
beyonda reasonable do ubt of every fact
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necessary to constitute the crime with
which he is charged.’ In Re Winship,
397 U.S. 358 1970. This ‘bedrock,
‘axiomatic andelementary’ constitution
al principle,’ id., at 363 prohibits the
State from using evidentiary presump
tions ma jury charge that have the effect
of relieving the State of its burden of
persuasion beyond a reasonable doubt
of every essential element of crime
Francis at 313.

The decision in Francis v. Franklin
stands on the shouldersof previous
SupremeCourt casespointing toward the
same constitutional protection against
any mandatorypresumptionthat shifts
the burden of proof to the defendant,
County Court of Ulster County v. Allen
442 U.S. 140, 1979; Sandstormv.
Montana 442 U.S. 510, 1979. and it
appearsto go further towardsprotecting
the rights of the defendant. Davis,
"DUllPresumptions, Inferences and the
14thAmendment," Paperpresentedat
seminaronNewDUlDefenseStrategies,
Louisville,KYOctober,1987

This is thebasisof the recentchallenge
to the presumptionread to the jury in
KentuckyDill cases,which received a
favorablereviewby a federal Magistrate.

TheSupremeCourtexpresslystatedthat
wherethe words "are presumed" or "is
presumed"areusedin an instructionin
connectionwith an essentialelement of
the offenseoncethestatehadprovedthe
predicateacts,the juiy chargeisconstitu
tionally infirm, evenif thejury isfurther
instructedthat thepresumptionmay be
rebutted,since a reasonablejuror could
haveunderstoodthelanguageascreating
a mandatorypresumptionthat shiftedto
the defendantthe burdenof persuasion
onthat essentialelement of the offense.
TheSupremeCourtfurtherstatedthatthe
fact that thehigheststatecourthad inter
pretedthe offendinglanguageascreating
no more than a permissiveinference that
comportswith constitutional standardsis
irrelevant, sincethe federalconstitution
questionis whethera reasonablejuror
could have understoodsuchlanguageas
creating a mandatorypresumption.
Francis at 315-316. Furthermore in
Ulster County, the Court stated that the
presencein the recordof other evidence
supportingguilt would be irrelevant in
analyzing the validity of a mandatory
presumption.

More recently, the Colorado Supreme
Court has extendedthis protection to
DUI offenses,declaring that the
provisionofthestate’sDill statuteestab
lishing that "it shall be presumed"that
the defendantwasunderthe influenceof
alcohol from a 0.10% BAC cannotbe
regarded as creating a mandatory
presumption.The court statedthat

statutorypresumptionsin criminalcases
mustbe construed,andjury instructions
basedthereonmust be worded,to raise
only permissiveinferences. The trial
judgecannot instruct the jury that they
"must"presumeor accepta defendant’s
guilt basedon theBAC. The instruction
inquestiontold thejurors that they "must
acceptthepresumptionas if it hadbeen
factually establishedby the evidence"
andthat they could rejectthis presump
tion only if it was"rebuttedby evidence
to thecontrary."

The court concludedthat the instruction
createda mandatorypresumption that
defendantwas underthe influenceof al
cohol, and therefore violated the true
meaningof thestatute,sincethe statute
could constitutionallyauthorizeonly a
permissiveinference.Barnesv. People,
735 P. 2d 869 1987.

The Courtalsonoted that courts in other
statesreviewingpresumptionscontained
in DI! statutessubstantiallysimilar to
Colorado’s have concluded that the
statutory language "shall be presumed"
or its equivalentcreatesonly a permis
sive inferencethat a defendantwasunder
the influenceof alcohoLBarnes,supra,
citing Commonwealthv. Moreira, 434
N.E.2d 196 1982; Statev.Dacey,418
A.2d 856 1980;Statev. Hansen ,203
N.W. 2d216 1972;Statev. Bailey,339
P. 2d 45 1959; State v. Cooke, 155
S.E.2d 165 1967; Commonwealthv.
DiFrancesco, 329 A.2d 204 1974.
More recently,Rolle v.State Fla. App.
4th Dist, No. 87-2089,4127/88,ruled
that statutes that statethat 0.10% "shall
beprimafacieevidence"of impairment
must be transformed to a penissive
presumptionin jury instructions.

In at leastsome states,patternjury in
structionshavebeenwordedor reworded
accordingly,sothat theytell thejury that
they may, but arenot required to, infer
theultimatefact. See,forexample,CAL
JIC 12.61 Rev 1985; Missouri Ap
provedInstructions,3rd Edition 1987,
Sections310 & 331.

Presumptionsin Per SeJury
Instructions

There is really no scientific distinction
betweenthe situationdescribedin aper
se law and the mandatoryrebuttable
presumption,although the courts have
uniformly upheldtheconstitutionalityof
persealcoholoffensestatutes,Annot.,54
ALR4th 1491984.Inmanystates,the
jury instructions stemmingfrom these
per se laws are actually just as uncon
stitutional as thoseconcerningtheman
datorypresumptionsthey weredesigned
to stiffen.

Thereare severalproblemswith typical
perse instructions.To passconstitution
al musterit is imperativethat the instruc
tionsmakeclearthat theprosecutionhas
the burdenof proving all preliminary
factualpresumptionsunderlying theul
timate fact. i.e., that the BAC was
preciseand valid at the time of the of
fensebeyond a reasonabledoubt. See
Brayman751 P.2d294 1988. In aper
se case,this chainof presumptionscan
form the"sole and sufficientbasisfor a
finding of guilt." Therefore, the jury
shouldbe instructedthat eachpresump
tionmustbeprovenbeyondareasonable
doubtin this typeofcase,evenif they are
only wordedas permissiveinferencein
the instructions.Thompson,‘The Con
stitutionalityof ChemicalTestPresump
tions of Intoxication in Motor Vehicle
Statutes,"2OSanDiegoLawReview301
at 311 1983, citing Ulster County,
supra. Theprosecution’sburdenshould
include theprecisionandvalidity of the
breath testsadministeredto the defen
dant Assumption#1, their precision
and validity as indicators of blood al
cohol content Assumption#2, and the
prediction ofbloodalcoholcontentat the
time of the traffic incident from that
presumedfrom the testAssumption#3.
Many statuteshaveconverted theseas
sumptions to presumptions by incor
porating convertedlanguagesuch as
"blood alcohol concentrationas shown
by measurementof breath" for Assump
tion #2, or by permittingthe BAC at the
timeof the test to beusedin placeof the
BAC at the timeof incident. This typeof
pyranridingof inferencesandpresump
tionshad long beendisallowedin com
mon law, UnitedStatesv. Ross,92 U.S.
281 1976,although there aresomecx-
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ceptions involving different threshold
tests.Thompson,supra, at 326.

Jury instructions which convert these
presumptions to language that a
reasonablejuror could have understood
asmakingthemmandatory, or as remov
ing the states’s burden to prove each of
these assertionsbeyond a reasonable
doubt, are unconstitutional under the
Ulster Counlyruling. Logically, if each
of these assumptionsis convertedto a
legalpresumption,thechainof presump
tions should stop at the secondlink, the
presumptionthat one canprove a BAC
from a correctbreathalcohol concentra
tion, sincethis cannot be proven beyond
a reasonabledoubt-unlessone is will
ing to raise the per se level to almost
2100/834of 0.10%, or 0.25%, to com
pensate for the lowest known
blood/breath ratio, Cowan and Jaffe,
supra. To correctly provethe third link,
the prosecutorwould thenneedto pro
vide expert testimony that, in the par
ticular case,it is clear beyond a
reasonabledoubt that the BAC at the
timeof the traffic incidentwas abovethe
correctedlevel. If suchtestimonycould
be obtained in a particular case,it is
doubtfulthat the expert would withstand
skillful crossexamination.

Furthermore,theprosecutionshouldalso
be requiredto prove the trigger fact of
every presumption-including the
breath alcohol level-beyond a
reasonable doubt, In re Winship, 397
U.S.358 1970. Even if the breath test
can be proven satisfactorily, the
variability of thebloodto breathratio,as
well as other problems,clearly estab
lishesthat a BAC derivedfrom a legal
presumption based on Assumption #2
canneverbe proven beyonda reasonable
doubt. Simpson, "Accuracy and
Precisionof BreathAlcohol Measure
mentsfor a RandomSubject in the Pos
tabsorbativeState," 332 Clinical
Chemistry261 1987; Simp-son, "Ac
curacyand Precisionof Breathand Al
coholMeasurementsfor Subjectsin the
Absorptive State," 336 Clinical
Chemistry753 1987; Cowan andJaf
fee, supra.A precise value for the BAC
at the time ofthe test is required to trigger
any legalpresumptionbasedonAssump
tion #3 and therebyreach the ultimate
fact in mostper se law-.-theBAC at the
time of the traffic incident. Hence, no
jury instructionsin per se casesincor
poratingAssumption#3 or Assumption
#2 in manycasesas either a mandatory
or a permissivepresumptionshouldbe
deemedconstitutional.

Improving Jury Instructions

In order to bring theseper sestatutesinto
compliance with the current constitu
tional law, it is necessarythat jury in
structions makeclearthattheassessment
of all underlying presumptions and the
weight to be accordedthem is entirely
within the jury’s discretioninbothDWI
and per secases.For example,the Mis
souriApprovedInstructions,which were
recently rewritten without the impetusof
a specificcasechallenge,state:

Ifyou findand believe from the evidence
beyond a reasonable doubt:

First, that...the defendant operated a
motor vehicle, and

Second, that he did so he had
ten-hundredths of one percent or more
by weight of alcohol in his 1QQ.and

Third, that the alcohollc content of his
blood was determinedby a chemical
test of his...breath...

then you will find the defendant guilty of
driving with excessive blood alcohol
content.

However, unless you find and believe
from the evidence beyond a reasonable
doubt each and all of these proposi
tions, you must find the defendant not
guiltyof that offense. MissouriApproved
Instructions, Third Revision, 1987, Sec
tion 331.04. emphasis added

Although this is clearly moreconstitu
tionally soundthan many other pattern
instructions, there are two additional
clarifications that are necessary.The
third requirementshouldread"precisely
and validly determine" or contain
equivalent language in order to
eliminate the argument that any deter
inination of the BAC, no matter how
slipshod,will suffice. An additional in
struction which indicates that it is the
prosecution’sburdento prove each of
theserequirementsbeyonda reasonable
doubt, and that the defendantneednot
offer any evidencein disproof, would
bring this into compliance with the
UlsterCountyprecedent.

The Irrationality of PerSe Laws

The recentproliferationof attemptsto
incorporate some of theseassumptions
into simplified versionsof per se laws,
by criminalizingthebreathalcohol con
centrationand/or thealcohol level at the
time of thetest arescientifically invalid
abusesof theprerogative of the legisla
ture to frame laws. Thesesimplifications
compoundthe problemswith rationality
that are already abundantin theselaws.
Although thesenew statutes,and their
legitimizationby the courts,may have
beena political necessity,they canhard
ly beregardedasrational from a scien
tific perspective.Consideringthat the

validity and precisionof the detennina
Lion that driving impairment is due to
alcoholisdegradedby eachof the 6 links
in thechain of assumptionsin the light
of the weaknessof several of the as
sumedrelationships, it is clear that the
rational basis of all per se laws, and
particularly the simplified versions, is
notapparent to the thoughtful scientistor
layman. Simpson, "Due Process and
Drinking Driving Statutes:A Constitu
tional Attack on Alcohol Testing,"38
DWI Journal, Law and Science 1
August1988,Cowan and Jaffee,supra.

Therestraintthat Kentucky hasshownin
notpassinga per se law is well founded.
It should notbemarredby hastypassage
of an irrationallaw, in responseto pres
sure tactics, public sentiment, and the
increasedavailability of federal highway
money.

ReassessingOur SocialPriorities

After a number of years of pursuing the
path of increaseddeterrenceof drunk
driving with greatvigor, therearesome
fundamentalquestionsthat must be
reconsidered:Is relying on the useof a
combination of unconstitutional
presumptionsand irrationalper se laws
to provide a shortcut to a highconviction
rateactuallypaying a veryhighpricefor
a marginal improvement in public
safety? The increase in penalties and
public awarenessdecreasedthenumber
of fatal accidentsinvolving BACs above
0.10% about 24% from 1982 to 1987.
Thetotalnumberof livessavedwas ap
proximately 6729 in 1987, or about
0.000028%of the total population.Na
tional Highway Traffic SafetyAd
ministration: Alcohol-RelatedTraffic
Fatalities, 1982-1987.However,mostof
thedeterrenteffect wasprobablydueto
a change in social attitude from the
publicity associatedwith the new laws
and tighter enforcement,rather thanthe
specifics of the laws themselves.This
decreaseprobably wouldhave happened
with a more constitutionalapproachto
theproblem.Canwecontinueto ration
alize the institutionalizationof uncon
stitutional laws and/or instructionson
this basis? Is the damagethat these
shortcutsdo to public confidencein the
law morepervasiveandimportant than
this drop in fatalities? Are the shortcuts
and the increasedpenaltiesactually
decreasingpain and suffering, and in
creasingpublic safety?If safetyis the
real issue, why havewe draggedour
collectivefeeton thedeploymentof air
bags?Why havewe allowedthe spread
of distractionssuchas car telephone?Is
alcohol really just a scapegoatfor the
many causesof carnageon the high
ways?
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Is therean alternative,moreproductive
way to approach this problem? Clearly,
the most justifiable reason for our
society’sconcernabout driving impair
ment is to improve the carrying out this
laudablegoal, we shouldwork toward
eliminatingimpaireddrivers, regardless
of the cause of this impairment.Since
only 6% of the U.S. nighttimedriving
population actually has a BAC above
0.10%, and alcohol is only responsible
for a fraction of their driving perfor
mance, it is importantto look for other
approaches to improve traffic safety.
Lehman,Wolfe, & Kay, "A Computer
Archiveof ASAPRoadsideBreath-Test
ing Surveys," 1970-1974,Highway
SafetyResearch Institute, Ann Arbor,
1975, NHTSA DOTHS-801 502.

The Direct Measurement of
Driving Impairment

The approach that would be mostconsis
tent with our presumedgoals of
promotingpublic safetyanddeveloping
fair andconsistentstatutesis to directly
measurean individual’s driving ability
shortly after a traffic stop. As I have
previously pointed out, microcomputer
technology, which hasproducedcom
puter gamesresembling driving
simulators,such asAtari’s PolePosition,
iscurrentlyavailable.Thistypeof testing
would be an excellentstartingpoint for
developing appropriate measures of
driving impairment.Cowan,"TheCom
plex Relationship Between Blood Al
cohol Concentration and Impainnent,"
in Defenseof Drunk Driving Cases:
Criminal and Civil, 14-36 R. Erwin,
ed.1985.The technologyfor develop
ing a reasonablepriced, realistic driving
simulator for detecting driving impair
ment is now available, Cowan and
Stein, "Developmentof a Driving
Simulatorfor RoutineImpairmentMeas
urement,"Presentationto the National
Safety Council Committee on Alcohol
and Other Drugs. Orlando October,
1988.After aseriesofvalidationstudies
with this simulator,a standardoperator’s
performanceand a cut-off point for un
acceptabledriving impainnentcould be
determined,as originally suggestedby
the Subcommitteeon Human Factor of
the Committeeon Alcohol and Other
Drugs.

A testingdevicethat couldbeplacedin
a policestation could thenbe developed.
This would permitan initial screeningof
the driving ability of every suspect,in
cluding his reactionto simulatedemer
gencies.Failing this screeningwould
constitutethe only probablecausefor
an investigationof thereasonsfor this
impairment, including a blood alcohol
test.Prosecutioncould thenbebasedon

demonstratingboth a blood level and
drivingimpairment,alongwithevidence
of observationsto confirm the drugef
fect.This procedurewould alsohelp to
solvea parallelproblem,whichis recog
nized as a major flaw in prosecution for
driving underthe influenceof drugs-
the lack of a demonstrablerelationship
betweenany drug blood level and im
pairmentperformance.SeeNational In
stitute onDnigAbuse,"Drug Concentra
tions and Driving Impairment,"254
Journal of the AmericanMedical As
sociation 2618 1985.The benefitsof
measuringdriving ability with a
simulator are potentially much greater
than thosefrom focusing solely on al
cohol, sincethe other causesof impair
ment could then be investigated and
modified. Drivers who were impaired

becauseof medicalproblems,prescrip
tion medication,or old agecould alsobe
screenedout and non-punitive remedial
actionstaken.This approachmay be par
ticularly appropriate for commercial
driversof trucks,busses,and taxis, who
log hundredsof thousandsof miles a
year.

Althoughthe researchand development
necessaryto developa preciseandvalid
measurementof unacceptabledriving
impairment will take many years, the
researchprogramcouldbe startedthis
year with relatively modestfunding.

In themeantime,it is necessaryto bring
the DWI statutes and their related jury
instructionsinto compliancewith both
scientific truth and constitutional law.

They must be rewritten to eliminateany
vestigesof presumedguilt andto permit
holistic justice, no matter how incon
venient and time consumingthis may
seem. Enacting any new Kentucky
statutes strengtheningor incorporating
further presumptions would not be a
sound legislative act, considering the
trend in U.S. Supreme Court caselaw.
Decisionsregardingguilt or innocence
must be left to the judgementof the
factfinder,acting,unboundby anyman
datorypresumptions,upon all the admis
sible evidencein the individual case.

JONATHAN COWAN
MedicalResources
P.O. Box 364
Prospect,KY 40059
502 228-1552

Copyrighted Jonathan D. Cowan 1988

Jonathan D. Cowan, Ph.D. is a forensic
consultant in clinical pharmacology and
toxicology located in Prospect, Ky, just
outside of Louisville. Hisexperience as
an expert includes many civil and
criminal cases involving breath and
blood alcohol and drug measurements,
and their interpretations and relevance
to DWUDUI, personal injury, and dram
shop cases. Customized visual aids
form an integral part of his testimony in
the typical case. Heholds a Ph.D. in
Comparative Pharmacology and
Toxicology from the University of
California, San Francisco and has per
formed research on the effects of al
cohol and other drugs on human sub
jects, while on the staff of the National
lnstitute on Drug Abuse Addiction Re
search Center.

Footnotes

1Thewording shouldbecarefullynoted;
the distinction between"precision" and
"validity," which makes inclusion of
both termsnecessaryin wording these
assumptions,is that a measurementcan
be precisei.e., repeatablyproducethe
samevalue, andstill not be accurate or
valid. For example, a breathanalysis
machinecan producea 0.11% value
three dine in a row. However, if the
subject’s blood to breath ratio is actually
1720:1, rather than 2100:1, the breath
analysisdoesnotvalidly estimatehistrue
bloodlevel of 0.09%.
2 two excellentrecent articles on this
subject, see Essen,"When Per Se
StatutesCreate Mandatory Rebuttable
Presumptions: The DefenseResponse,
36 DWI Journal, Law and Science1
June, 1988; Simpson, "Due Process
and Drinking Driving Statutes:A Con
stitutional Attack on Alcohol
Sratutes,"38DWI Journal, Law and
Science1 August1988.
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TESTIMONIAL PRIVILEGES
In A Criminal Law Context

In a erawhenprivacyrightsseemattheir
nadir, some may fmd it refreshingto
delve into an areasuchas testimonial
privileges, which "serve as important
protectorsof the right of privacy."Krat
tenmaker,Interpersonal Privileges
Under theFederalRulesofEvidence;A
SuggestedApproach, 66 Geo. L.J. 613,
652 1976. Kentucky takes a more
utilitarianapproachto privileges,adopt
ingWigmore’s4 criterianecessaryfor a
testimonialprivilege: 1. The com
municationmustbeconfidential,2. Con
fidentiality must be essentialto the
relationship between the declarant and
the recipientof the communication,3.
Public policy supportsthe preservation
of the relationship, and 4. The injury to
therelationshipcausedby thedisclosure
of the communicationmust outweigh
benefitto thepublicof disclosure.Tabor
v.Commonwealth,625 S.W.2d571, 573
Ky. 1981.

ATFORNEY/CLIENT PRIVILEGE

KRS 421.2104 establishes the attor
ney/clientprivilege in Ky. Thisprivilege
applies to confidentialcommunications
with an attorneyor a necessaryrepre
sentative,in aprofessionalcapacity.The
privilege doesnot exist vis-a-vis com
munications about futureactsknown by
the communicator to be criminal or
fraudulent. Cummings v. Common
wealth, 298 S.W. 943, 947 Ky. 1927.
Nor does the privilege apply to com
munications amongco-defendantsjoint
ly employing the sameattorney in litiga
tion involving only thoseco-defendants.
See,Hunt v. McCloud, 22 S.W.2d 285,
287 Ky. 1929.The privilege is solely
that of the client, and therefore may be
waivedwith the client’s consent.KRS
421.2104;Combsv. Roberts,35 S.W.
2d293,295 Ky. 1931.

The communicatormust intend that the
communicationbe confidential. Thus,
communicationsto anattorney which are
to be communicatedto a thirdperson are
notprivileged. Linthicum v.Prude,s,233
S.W.2d 98,99Ky. 1950.Nor is acorn
munication privileged, if it is "public,"
which is the caseevenif the statementis

mademerely in the presenceof a third
person.Cubbagev. Gray, 411 S.W.2d
28,29Ky. 1967.

The statementsat issue must be com
municative. Thus, for example,attorney
testimony about a client’s mental
capacityisnotprivileged, sincesuchtes
timony is basedonpersonalobservation,
not confidential communication. Steg
manv. Miller, 515 S.W.2d244,247 Ky.
1974.

Thestatementmustbemadeto anattor
neyor theirrepresentative.In Common
wealthv. Melear, 638 S.W.2d290, 291
Ky. 1982,for example,the court held
privileged statementsgiven to an in
surancecompanyemployeeafteran auto
accidentfor which the defendantwas
chargedwith manslaughter.

The attorney must be acting in a profes
sionalcapacitywhenthecommunication
occurs.In a murdercase,statementsby
the defendant’s former attorney that the
defendant’smother, the victim, would
not divide her property so as to include
thedefendant,were admissibleasa mere
relaying of information by theattorney
from themotherto thedefendant.Peters
v. Commonwealth,477 S.W.2d154, 157
Ky. 1972. In sucha case,the attorney
actsasthe agent of the mother, and not
in a professionalcapacity. Likewise, the
identity of a client is notprivileged where
the lawyer is employed merely as an
agentto return stolen items to police.
Hug/is v. Meade,453 S.W.2d 538, 542
Ky. 1970.Communication beyond the
lawyer’s professionalcapacity are not
privileged.Forexample,aclient’s state
mentsconcerning inter-vivos gifts, made
to a lawyer employedto draft awill, are
not privileged, sincethey do notpertain
to the drafting of a will. Denunzio’s
Receiverv. Scholts,77 S.W, 715, 716
1903.

Althoughstatementsconcerningthena
ture of a lawyer’s employmentcontract
with a client arenot privileged, Sac/csv.
Title Insurance andTrustCompany,202
S.W.2d384,386Ky. 1947,statements
whichareotherwiseprivilegedremainso
evenif they are madeduring negotiations

for a retainer.Goodev. Commonwealth,
44 S.W.2d301,302Ky. 1931.

HUSBAND/WIFE PRIVILEGE

KRS 421.2101 establishesboth a
privilegeprotectingcertainmaritalcom
munications,anda choicenot to testify
againstone’s spouse.Estesv. Common
wealth,744 S.W.2d421,424Ky. 1987.
The privilege applies to confidential
communicationsmade to anotherspouse
during the marriage,not involving a
crime againstor a conspiracy with the
spouse.

"Confidential" marital communications
are those which are known by the
spouseonly becauseofthemarriage.Gill
v. Commonwealth,374 S.W.2d848, 850
Ky. 1964.If the subjectmatterof the
testimony involves communications
which areor couldhavebeendetectedby
others, then that subject matteris not
privileged.Commonwealthv. Byrd, 689
S.W.2d 618, 620 Ky. 1985. In Byrd,
thewife of a defendantaccusedof rob
bery was allowedto testify that sheob
servedthe defendantchasean eventual
victim in a public parking lot. She was
barredfrom testifying that the defendant
later recountedthe incident to her, and
that herhusbandpreviously told herhe
would commit a robbery.

To be privileged, the communication
mustbe "marital."That is, it mustoccur
during the marriage.KRS 421.2101.
The maritalprivilegecoversonly "com
munications."Suchcommunicationsare
not limited to words or affirmative acts,
but include anyknowledgegainedby the
spouse.Gill v. Commonwealth,supra.
Communicationincludes an accused’s
goingthroughapursehe allegedlystole,
while athomewithhis wife. Byrd,supra.
Giving money at home to a spouse to
deliver to a landlord as rent is a
privileged communication.Toddv. Bar-
bee,111 S.W.2d1041, 1043 Ky. 1938.

Two exceptions to this privilege are
relevant to the criminal defenseprac
titioner. Confidential marital com
munications are not privileged if they

David Eucker
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STUDENT/COUNSELORinvolve criminalactsagainstthespouse.
Brown v. Commonwealth,43 S.W.2d
511, 512 Ky. 1931. Nor are they
privilegedif they involve crimeswhich
husbandand wife conspire to commit.
Gill v. Commonwealth,374 S.W.2d at
851.

The secondprong of KRS 421.2101
provides that neitherspouse "may be
compelledto testify for or against the
other." This choicebelongsonly to the
testifying spouse,not the accused.
Taylor v. Commonwealth,302 S.W.2d
378, 380 Ky. 1957. It applies only
where the non-testifying spouseis a
party. Victor v. Commonwealth,298
S.W. 936 1927. It doesnot apply in
child abusecases.Commonwealthv.
Boardman,610 S.W.2d 922, 925 Ky.
1980. The choice not to testify exists
only for thosemarriedwhen their tes
timony is sought. Thus, testimony at a
previous trial by a spousewho marries
thedefendantafter that trial and before
retrial is admissibleif the wife chooses
notto testify at thesecondtrial. Wellsv.
Commonwealth,562 S.W.2d 622, 624
Ky. 1978.Thechoicenotto testifymay
be waived, as where a spousegives a
depositionpursuantto anagreementwith
the Commonwealthto releaseherfrom
jail, but later refusesto testify. Richmond
v. Commonwealth,637 S.W.2d 642,646,
647 Ky. 1982. However, where a
spousegives an otherwiseinadmissible
statementto police,andlaterassertsher
choice not to testify, the statementis
inadmissible. Estesv. Commonwealth,
744 S.W.2d421,425 Ky. 1987.This is
so becausein Wells and Richmond, the
evidence was admissiblewhen given,
unlike the unswom statement to the
police officer in Estes.Thus, while the
spousal choice not to testify has been
disparagedand narrowed in Wells and
Richmond, Estessignifies the willing
nessof the SupremeCourt to enforcethe
spousalchoice not to testify, however
grudgingly, whenit feelsit hasno alter
native.

PHYSICIAN/PATIENT

Kentucky has no physician/patient
privilege. Hf-f. Waegner and Co. v.
Moock, 197 S.W.2d 254, 256 Ky.
1946.KRS 213.200,however, requires
that communicationswhich must be
reportedto vital statistics bureaus, such
asbirth anddeathreports,areprivileged.
Boydv.Wynn, 150S.W.2d 648,650 Ky.
1941.

PRIEST/PENITENT

KRS 421.2104 establishesthe
priest/penitentprivilege.Only two cases
in Kentuckyhave construedthisstatute.

In Johnsonv. Commonwealth, 221
S.W.2d 87, 89 Ky. 1949, the defend
ant’s statementto his minister that he
"lost his temperandkilled [the victim]"
washeldadmissiblebecauseit was given
to a ministeras afriend,andthereforenot
in the minister’s professionalcapacity.
For the samereason,a statementreveal
ing the location of a murderweaponwas
held admissible in Wainscott v. Com
monwealth, 562 S.W.2d 628, 632-633
Ky. 1978.

REPORTERISOURCE

KRS 421.100establishesa report
er/sourceprivilege. It permits news
reporters to refuseto disclosethe source
of any information but doesnot permit
refusal to disclosethe informationgain
edfrom thesource.Branzburg v. Meigs,
503 S.W.2d748,749Ky. 1971.

PSYCHOLOGIST-PSYCHJATRIST/
PATIENT

KRS 319.311, by its terms,places the
psychologist/patientprivilege on a par
with the attorney/client privilege.
Neither it nor the psychiatrist/patient
privilege of KRS 421.215permit dis
closureof the ComprehensiveCare Cen
ter files of a convicteddefendant for use
in his presentenceinvestigationreport.
SouthernB luegrassMentalHealth v.An
gelucci, 609 S.W.2d 931, 933 Ky.
1980.

Thepsychiatrist/patientprivilegeapplies
to allcommunicationspertainingtodiag
nosisor treatmentof a mental condition,
betweenapsychiatristor theiragent,and
the patient or their family. There is no
privilege in commitment proceedings,
and no privilege if the communications
are admittedat trial only to showmental
condition, and were given only after
warning the patient that his statements
maynot be privileged. KRS 421.215.

PROB. & PAROLE OFFICERI
PROBATIONERIPAROLEE

Under KRS 439.510, information ob
tained, in an official capacity,by any
probation or parole officer cannot be
usedin evidence,and may be disclosed
only to thecourt from which the proba
tion or parole arose. Such information
may be heard only in parole andproba
tion proceedings. Henderson v. Com
monwealth, 507 S.W.2d 454, 458 Ky.
1974.Datesof birth, imprisonmentand
discharge,andprobationor parole status
arenotprivileged,sincethey are"status
information" necessaryto provea per
sistentfelony offendercharge.Tabor v.
Commonwealth,625 S.W.2d 571, 573
Ky. 1982.

KRS421.216prohibitsdisclosureof any
communicationof a student/counseleeto
their counselor,absentconsentof the
counselee,or his parentsor guardian,if
thecounseleeis under18.

ACCOUNTANT/CLIENT

A licensedaccountantshallnot, without
client consent,discloseconfidentialin-
formation obtained in a professional
capacity,unlessnondisclosureconflicts
with accountancyethics rules,or unless
the accountantis servedwith a validly
issuedsubpoena.KRS 325.440.

SOCIAL WORKER/CLIENT

A social worker licensed according to
KRS 335.080to 335.150may not dis
closeinformation gainedin a "psycho
therapeutic"capacity,i.e. whentheyper
form psychotherapy, except when
authorized by one of the 7 exceptionsto
KRS 335. 170. They are: consentof the
patient,a communicationpertainingto a
future crimeor "harmful act," when the
patient is a victim or subjectof a crime
and the social worker is properly sub
poenaedin aproceedingpertainingto the
commissionof the crime, communica
tion during a court-orderedexamination
whenthe patientis informedin advance
his communicationsare not privileged,
when the social worker is a state
employeeperforming activities solely
for theCabinetforHumanResources,if
the socialworker suspectschild abuseor
neglect, or if the social worker is the
subjectof a civil or criminal action.

SEXUAL COUNSELOR/VICTIM

KRS 421.2151establishesa testimonial
privilegefor communicationsby a "vic
tim" with a "sexualassaultcounselor"
which the victim believeswas confiden
tial. This privilege does not apply to
chain of custodytestimony, testimonyof
the victim’s appearance,claim of per
jury, and to testimony concerning the
identity of the rapist.

CONCLUSION

While not the most litigated area of
criminal law, this lack of judicial gloss
makesprivileges an arearipe for good
lawyering. It is hoped this article
providesa startto that end.

DAVID T. EUCKER
AssistantPublicAdvocate
Madison/JacksonCountiesDPA Office
Richmond,Kentucky40475
606 623-8413
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NEED QUICK ANSWERS OR ADVICE?

Theattorneys in the Departmentof Public Advocacyprovide quick answersandimmediateadvice aboutany legal issueswhich may
arisein your criminal defensepractice. Due to time restraints this isnot a researchservice.It is merely intended to allow you
quick accessto thewealthof knowledgethat theDPA attorneyshaveacquiredovertheyears.If your specificissueisnotdelineated
below,pleasefind the nearest relevant issueandcontactthe attorney listed. An answerto almostanyquestionisjust a phone call
away.Unlessotherwisenoted,pleasecall 502 564-8006.

A.

Appeals,video - Tim
Appellate procedure - Lariy, Tim
Arrest,general- Ernie*
Arrest, at home - Ernie*
Arrest,probablecause- Linda, Ernie*

B.

Batson- Vince
BatteredWomenSyndrome- Neal,

Guy
Belatedappeals- Allison, Tim, Barbara

C.

Caselaw,recent Ky.& U.S. Supreme
Court Cases- Linda

Collateralattacks11.42/60.02-

Allison
Commenton silenceDoyle - Larry,

Donna
Competencyto stand trial - Neal,

Rodney
Confessions,Anti-SweatingAct -

Marie
Confessions,involuntary - Tim
Confessions,juveniles- Kathleen
Confessions,Miranda - Tim
Confessions,right to counsel- Oleh
Conspiracy- Larry
Contemptof Court - Vince
Controlledsubstances- Tim, Gary
Counsel,conflictof interest- Linda,

Vince, Gary
Counsel,tight to - Linda
Criminal Facilitation- Gary
Criminal Syndicate - Linda

D.

DeathPenalty - Neal,Randy,Oleh
Kathleen,Donna,Rodney,Ed

Defense,right to present - Larry
Detainers/IAD- Dave,Allison
District Court - Gary
DoubleJeopardy- Larry, Rodney
DUI - Gary

E.

Entrapment- Gary
Ethics - Vince
Evidence,admissibility - Rodney
Evidence,character- Linda
Evidence,co-defendant’sguilt - Larry

Evidence, flight/escape- Linda
Evidence, hearsay - Linda
Evidence, opinion- Larry, Rodney
Evidence,othercrimes/prior

misconduct- Marie
Evidence,prior sexualconduct- Marie
Evidence, relevancy - Linda
Evidence, sufficiency - Linda,Larry
Evidence,tamperingwith - Vince
Ex PostFacto - Linda
Expertwitnesses,fundsfor - Ed,

Donna,Neal, Oleh
Extradition - Allison
ExtraordinaryWrits - Tim
Extreme EmotionalDisturbance-

Rodney,Ed,Oleh
EyewitnessIdentification- Rodney,

Gary

F.

FederalHabeasCorpus- Randy,Neal,
Rodney,Allison

FederalHabeasCorpus,
cause/prejudice- Randy,Linda

FederalHabeasCorpus,exhaustion-

Tim, Randy
FederalHabeasCorpus,hearings- Tim
Fiber evidence- Neal
Forensicevidence- Ed, Oleh, Donna,

Neal

G.

Guilty pleas,constitutionalvalidity -

Allison, Gary
Guilty pleas,withdrawal - Ed

H.

Habeascorpus,state - Allison

I.

Impeachment-bias/interest/hostility-

Ed
Informa pauperis,denial review -

Tim, Ed
Informants,confidential- John*, Jim*
Involuntaiycommitments- Marie

J.

JailCredits- Marguerite
Jetttestimony- Julie
Juror,challengesfor cause- Oleh
Jurormisconduct- Tim

Juror testimonyre verdict - Donna,Ed
Juvenile rights andprocedure-

Rebecca*Paul,Barbara
Juvenile waivers - Barbara
Jury panel challenges- Donna,Oleh,

Neal

K.

Kidnappingexemption- Larry

L

Lesserincludedoffenses,instructions-

Larry
Lineup/showup/photodisplay- Larry,

Linda

M.

Mental retardation- Marie
Miranda - Tim

N.

Noticeof Appeal- Tim

0.

Offenses,singlevs.multiple - Marie

P.

Pardonsand commutations - Dave
Parole - Dave, Allison, Gary
Peremptories,improperuseof - Tim,

Ed
PFO proceedings- Rodney,Ed
Polygraph- Ed
Possession,whatconstitutes- Marie,

Dave
PostTraumatic StressDisorders - Neal,

Guy
Presumptions- Larry
Prioroffenses/enhancement- Gary
Prisons- Dave,Allison
Private Prosecutor - Gary
Privilege,husband/wife- Tim
Privilege,psychiatrist/patient- Marie
Prosecutorialmisconduct,arguments

to jury -Oleh
Prosecutorialvindictiveness- Larry

R

Rape Shield Law - Rodney
Recusal- Ed,Neal
Records, lost - Julie
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S.
Courts’ Indifference to UnfairnessSanctions,Appellate- Tim, Larry

Sanctions,Trial - Ed
Searchand Seizure- Ernie,Tim,

Linda,Rodney
SelfProtection- Tim, Gary
Sentencingalternatives- Dave
Sentencing,delay in - Tim
Separatetrials, co-defendants- Marie
Separatetrials, counts- Tim, Linda
SexualAbuse-legaldefense&

strategies- Vince, Gary
SexualAbuseSyndrome- Larry
Sexualoffenses,mistakeasto age-

Tim
ShockProbation- Gary, Allison,

Barbara
Speedytrial - Linda, Rodney
Stop andfrisk - Tim, Ernie*

T.

Trial tactics- Gary
Truth in Sentencing- Kathleen

V.

VehicularHomicide - Larry, Gary
Venuechangeof - Ed,Donna,Neal,

Oleh,
VietnamVets - Neal, Gary

W.

Waiver, counsel- Tim
Waiver,effectof mental retardation-

Marie
Waiver,jury trial - Tim
Wiretap - Linda
Witness,bias - Randy
Witness,competency- Larry
Witness,confrontationin sexcases-

Larry
Witnesses,obtainingout-of-stateEd,

Randy
Writs, mandamus/prohibition- Donna,

Tim

Jim ‘ox ôn o7-323
Rcl,ecca Diloicto zuid krnIL ILvis
66i23iI 3
John I lakftad ô6 23-U! 22 lfl

Fact #3

In the capitalcaseof Peoplev. Garrison, 47 Cal. 3d 7441989 the Courtdemonstratedthat
it did not careif criminaldefendants,evencapitalones,wererepresentedby alcoholicswho
were drunkduring the trial:

Although it is uncontestedthat Beardsleywas an alcoholic at the time of trial
and that he hassince died of the disease,defendanthas failed to prove that
Beardsley’sperformancewasdeficient. His relianceon aperserule of deficien
cy for alcoholic attorneysis contrary to settledlaw. We hereafterconclude,
therefore, that defendantwas not deniedhis right to effective assistanceof
counsel.

BlendonBeardsleywascourt-appointedcounselfor defendantfromFebruaryof
1980until judgmentof deathwas enteredin Januaryof 1981. It is undisputed
that Beardsleywas an alcoholic at the time of his representationand that he
consumedlargeamountsof alcohol eachday of the trial... Beardsleydrankin
the morning,during court recesses,andthroughouttheevening.Althoughthese
declarationsconfirm that Beardsleywas an alcoholic, they do not address
whetherBeardsley’saddictionadverselyaffectedhis courtroomperformanceto
suchanextent that defendantwasdeniedeffectiveassistanceof counsel.

The trial judge was in the bestposition to evaluateBeardsley’sconditionand
performance. Thejudgewasputonnoticeof Beardsley’salcoholproblemwhen,
on the secondday of jury selection,Beardsleywas arrestedfordriving to the
courthousewith a .27 blood-alcoholcontent....Thejudgestatedthat Beardsley’s
courtroombehaviorhad not given him any reasonto believethat Beardsley
shouldnot continueand told defendant,"I personallycanassureyou that you
probablyhaveoneof the finest defense counselin this county."

In supportof his petition for habeascorpus,defendantsubmitsthe declaration
of Dr. H. WestleyClark. Dr. Clark declaresthat a chronicalcoholicloses the
ability to thinkthroughnew problemsor tasksandoftencannotmakejudgment
calls. Defendantconcludesfrom Dr. Clark’s analysis that attorneyswho are
chronicalcoholicsshouldbeheld ineffectiveas a matterof law.

Defendant’sposition cannotbe sustained,however,becauseit would render
irrelevantBeardsley’sactualperformancein court. Our review of the facts
indicatethat Beardsleydid a fme job in this case.Indeed,defendantconcedes
that Beardsleyoutwardly appearedcompetent,but argues that inwardly
Beardsleywas"a shellof a man."That maybetrue,but thereis no authorityfor
the type of per se rule espousedby defendant.He mnst still prove specific
deficiency.

As criminal defenseattorneys,our daysarefilled with fighting the unfairprocesses
usedto convict andsentenceour clients.We are often angrywith courts that pay
little heedto improprietiesthat underminethe reliability of thedecisionsmadein
the criminaljusticesystem.All this is heightenedin deathpenaltycases.Decisions
like Garrison incur our rightful rage.It is hardlya criminaljustice systemis it?

EdMonahan

The death penalty punishesthe poor.
Personsof all incomelevelscommitmurder.But it is thepoorwhoselow socialstatusandlack of resourcesfor legalrepresentation
makethemthe primary targetspf the deathpenalty.

For moreinformation:NationalCoalition AgainsttheDeathPenalty, 1419 V. St. NW, Washington,DC 20009

It’s easy to believe in the death penalty
it you ignore the tacts
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AN INTERVIEW WITH BETTY LOU VAUGHN
UPON HER RETIREMENT
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Secretary to Harold
Black, Deputy
Commissionerof
Corrections& Director
of Institutions

WHETHER

OR NOT

TO RELEASE

AN INMATE?

This decisionaccording to Betty Lou Vaughn is
the most difficult aspect of her job. Deciding
whether or not to releasean inmatebasedon a
court order,whenthe inmateis servingmultiple
sentencesfrom different countiesand the order
pertains to only one county. In the decision
processarethe pressuresof releasingthe inmate
tooly, from thepublic’s standpoint,or too late,
from the inmate’sstandpoint.

BettyLou Vaughnhasmade this and numerousotherdecisionsover
the thnost20 yearsshehasbeenwith the Corrections Cabinet. When
Betty Lou startedas a secretaryto Deputy CommissionerHarold
Black in 1969, all inmate records were underCommissionerBlack
asDirector of Institutions.In 1975 Betty Lou wasplacedin charge
of offenderrecordscalculationwhich wasstaffedby her andjust one
otheremployee.Probationand Parole wasresponsiblefor maintain
ing inmaterecords.In 1977, all this changed.Betty Lou was given
the responsibilityto maintaininmaterecordsand to calculate inmate
sentences,she then had a staff of 9 people. Back then Betty Lou
draftedandtypedall hercorrespondenceto prosecutors,inmatesand
otherstateofficials both in Kentuckyand nationwide.Today one
offenderrecords specialistoperatesa word processor,full time,

preparm g affidavits andresponsesto the !axte types of requests,a
secretaryspends80%ofhertime transcribinglettersfor Betty Lou’s
signatureand 10 other staffpeoplearesupervisedby BettyLou. Betty
Lou hasseenCorrectionsgrow froma 3 institutionsystemKy. State
Penitentiary,Ky. StateReformatoryand Ky. CorrectionalInstitution
for Women to 11 institutions in 1989. In 1969 transfersbetween
KSR and KSP occurredtwice a year and a mailbox had just been
placed on the yard at KSP which allowedinmates to write the
Governor and theCommissionerof Corrections.

oc’.

Graduate of
Spence
ColnjnercjaiCollege

ot

ite’ct.
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Prankfo
1967 Transfer,

J. C. Taylor.,
Corrections
Commissioner
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Courtdecisionshavebroughtaboutgreat
changesin Corrections in the last 20
years.The 2 most significant decisions
arethePolsgrovedecision[Polsgrovev.
KentuckyBureau of Corrections,Ky.,
559 S.W.2d73619771and the Consent
decree [Kendrick v. Bland, Ky., 541
F.Supp.21 1981]. The Polsgrove
decisionsignificantly changedthe way
prison sentenceswere calculated. In
Polsgrove the court orderedthat time
spent in jail shall count towardsparole
eligibility and an inmate would be
creditedwith statutorygood time onjail
time aswell as on institutional time. To
implement the decisionBetty Lou and
her staff were required to work 18
straight weekendsrecalculatingover
3,000 inmaterecords.As a resultof their
efforts,many inmateswerereleaseddue
to having reachedtheir releasedatesor
becoming eligible for parole review.
Betty Lou stateswith pride that not one
law suit wasfiled by an inmatebasedon
a recalculatedsentence.Betty Lou feels
the Polsgrovedecisionwas a very fair
decisionbecausean inmate should be
creditedfor any time spent in custody
regardlessof where. The Polsgrove
decisionbenefitedthe individual inmate,
the consentdecreebenefitedthe total
inmatepopulationbecauseit provided
for populationcaps, programservices
andprisonrenovations.

The worse changeCorrectionshas ex
periencedin Betty Lou’s 20 yearsis the
rapid prison population growth. This
growthhasaddedto the stressof herjob
becauseof the volume of work, lack of
adequate staff and the stress of
timetables.Theprisonpopulationhasin
creasedsignificantly without sufficient
moneyto buildneededprisonsor to hire
adequatestaff. Theaddedpopulation has
alsobrought aboutincreasedinmatelaw
suits which oftentimes contain inac
curate affidavits executedby inmates.In
Betty Lou’s opinion, these inmates
should be prosecutedwhen a false af
fidavit is filed in a lawsuit. Betty Lou
would like to seehelp in those areas
affectedby prisonandjailovercrowding.
Help would decreasethe stress on her
staff and the whole correctionssystem.
While probation andotheralternativesto
prison are a very valuable correctional
tool, Betty Lou believes that until the
sentencinglaws arechangedmany con
victedfelonswill not beeligible for these
programswith the end result being the
needfor increasedprisons.

The mostfrustratingpartof BettyLou’s
job occurswhen attorneysor other in
dividuals call concerning an inmate’s
sentence.Often times the attorney
believesthe only way out of prisonfor a
client is by parole.Heradvice,studythe

ParoleBoardregulations,thesentencing
statutesand their effects on parole
eligibility andsentencecalculation.One
of the greatestinequities Betty Lou sees
underthe existing sentencingstatutes is
the difference betweena life sentence
and a termof yearsfor paroleeligibility
due to the"truth-in-sentencing"statute
passedin 1986. Shestatesthestatutewas
passedin hasteand the proper people
were not consulted.She also believes
thereneedstobeachangein thepenalties
for someof the lessercrimes.

With the complexitiesof thesentencing
lawsandregulations,Betty Lou admires
theattorneywho calls and wantsto dis
cuss a possible sentence calculation
beforethereis aconviction.Eventhough
this takestimeprior to the conviction, in
the long run it avoids problemsfor the
offender,thecourtsandtheCorrections
Cabinetif aftersentencingthereis a dis
pute as to what was said and what has
actuallyoccurred. -

Whenan attorneycalls Correctionsin
quiring about sentencecalculation the
attorneyshould have available one or
more of the following: thenameunder
which the offender was indicted, the
offender’sdateofbirth, institutionnum
berif known,or at a minimum, thecoun
ty of conviction,sentencelengthandthe
typeof crime.

But, despite all the pressuresBetty Lou
saystheopportunityto work withpeople,
observinghow they treatother people
and the jobs they do areher most inter
estingexperienceswith Corrections.

People, travel, readinghuman interest
stories and reading the newspaper are
someof Betty’s hobbies.

BUT IS THERE MORE TO
BEllY LOU?

In trying to learnmore this writer went
to anotherCorrectionsemployee.This

employeehasbeenwith Correctionsfor
over 22 years. She describedBetty Lou
as an individual who wantsto be fair to
everyone,both staffand inmates.Betty
wants to do the job right and wants
everyonetodolikewisewhichhasgotten
herthe reputationfrom co-workersand
inmatesas beinghardnosed.

Betty’s years of service andefficiency
have not gone unnoticed. In 1975 she
receivedthe first awardever given to a
central office Corrections employeeat
theAnnualConferenceof the Ky. Coun
cil on Crimeand DelinquencyKCCD
which was held that year in conjunction
with theAmericanCorrectionalAssocia
tion Conferencein Louisville.

Before departingI askedBettyLou what
was themostrewardingaspectof herjob.
She quickly answered,her "PAY
CHECK" which she then qualified as
being secondary,the first being able to
watchemployeesgrow in theirjobs.

Betty Lou Vaughn’snameandOffender
Recordsstir many emotionsin people
from inmatesto courtpersonnel.I have
worked with Betty Lou for almostl2
years and while we had our disagree
ments, I knew I could always talk to her
andgetananswer.SotoBetty Lou I wish
her health,happinessand success.She
statesherretirementgoalsasmakingher
future husbandhappyand enjoying the
land ona farminruralKy. But let meadd
receivingherpaycheckwhich is now a
retirement checkfor ajob professionally
performed for almost 20years.

-DAVE E. NORAT

ASK CORRECTIONSwill appear in its
regular format nextissue . Shirley Sharp
assumed the responsibilities as Ad
ministrator of Offender Records on May
16, 1989. Ms. Sharp was previously
Supeivisor of Offender Records at the
KY State Reformatoiy, a position she
held since 1982. She has been with
Corrections for 22years.

Fact #4

Every Western democracy except the USA
has abolished the death penalty
Oneday the UnitedStateswill join its allies in abolishingcapitalpunishmentUntil thattime,
it remainsin the companyofSouth Africa and the SovietUnion- the onlyother westernnations
still carryingout executions.

Formoreinformation:NationalCoalition to Abolish the DeathPenalty, 1419V St NW,
Washington,DC 20009

It’s easy to believe in the death penalty
if you Ignore the facts
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BOOK REVIEW
THE PERSUASIONEDGE: Winning PsychologicalStrategiesandTacticsfor Lav.yers.
RichardJ, CrawfordProfessionalEducationSystems,Inc.
P.O. Box 1208
Eau Clair, Wisconsin,54701
1989
$48

l’his book presentsideas, techniques,
and strategiesto guidepracticingattor
neysin developingtheir powerof per
suasion. The author writes as an
academicwith a doctorate in Com
municationand as an experiencedtrial
consultantIn his forward to the book,
Millard Farmer praises this book for its
genius in presenting advice on per
suasionneededby attorneys to comple
ment their legal knowledge.

PersuasionEdgechallengeslawyers to
win juror votes by using a variety of
persuasive techniques. Persuasion is
defmed by the author as "the process
whereby one or more personsseek to
inducecooperationfrom othersthrough
the use of symbols."p.1 Influencing
jurors in the trial settingis the focusof
thebook. Theauthordoesnotclaim that
legaldisputesare resolvedby persuasion
alone.Also, theauthoriscognizantof the
fact that theoutcomeof a legal dispute is
not determinedsolely by theevidence,
the facts, and the law. The persuasive
ability of an"attomeyaffectsthe jury’s
verdictThebook challengeslawyers to
win juror votesby employing persuasive
strategies.

Thefirst chapterexplainsthe fundamen
tal persuasionprinciples.DoctorCraw
ford stressespreparinga communication
strategyin which optionsare examined
beforecommunicationchoicesaremade.
The order in which ideasarepresentedis
animportantcommunicationchoicefor
the advocate.The theoryofprimacysug
gests that since the attention level of
listeners is highest during the opening
minutesof any communication, the ad
vocate should lead with strength. The
Recencytheory holds that a speaker
should closewith strength since words
have an impact long after a speakeris
fmished. This is just one examplehe
offers of the type of communication
choicethat shouldbemadeprior to trial.

In the secondchapterthesepersuasion
principlesareappliedto jury trials.Em
phasis is placed on building an honest
relationshipwith the juay. Attorneysin
ducejuror cooperationand therebywin

juror votes by establishingcredibility
with the jury. The author argues that
trustworthiness, competence, and
likability arequalitieswhich anattorney
mustestablishto havecredibility.

In subsequentchaptersthe author il
lustratestheseprinciplesof persuasion
by discussingthe variousstagesof a trial.
Thesechapters are devoted to voir dire,
opening,direct and cross examination,
and closing arguments.This is the core
ofthebook.Thechaptersarerepletewith
examplesreflecting the author’s exten
sive experienceasa trial consultantcon
cernedwith actual,practical problems of
advocates.The importanceof a coherent,
persuasivestrategylinking the various
components of a trial is stressed.The
themeapparentin the samplevoir dire
questionsappearsin the sampleopening
statementand againin the sampleclos
ing argument. The author thus
demonstratesthevalue of a harmonious
approach to a trial. This harmonious
approach is further illustrated by ex
amining the defense’s persuasion

book concludeswithchaptersdevotedto
developingone’spersuasiontechniques,
communicatingeffectivelywith judges,
and usingacademictrial consultants.

Thebook offersexcellentadviceoncom
posing you dire questions,direct ex
amination, and opening and closing
statements.Thestrongpoint of the book
is its useof examplesdrawn from civil
and criminal trials. The samplevoir dire
questionsareexcellent.Overall,thesug
gestionsoffered are of the same high
quality as the information presentedat
DPA’s Trial PracticeInstitute. I recom
mend thebook to attorneysnew to civil
or criminal litigation.

LYNDA CAMPBELL
AssistantPublic Advocate
Madison/JacksonCountiesDPA Office
Richmond,Kentucky40475
606623-8413

Ed. Note: This book is availablein the Frankfort
DPA Library. Contact Tczcta Lynesat502 564-
8006 to borrow it.

JUST

The Persuasion Edge is the closest you wifl
come to a shortcut for winning at trial or avoiding trial

altogether. You will be provided with strategies and
techniques to prevent, manage arid resolve tough problems.

These techniques are valuable whether you intend to intormally or
formally negotiate - whether you are in a client interview or a

Courtroom.

The Persuasion Edge is priced at $48
der on a 15-day examination period, Just call 1-800-826.7155

TABLE OP coNTENTs

1. Developing a Practical Approach
to Persuasion

2. Building an Honest Relationship
with the Jury

3. Reaching Out toi’JurorAttention
4. Developing a Sound Voir Dire

Approach
5. Creating Guestiono Which

Gather tnforrnation and
Persuade Prospective Jurors

6. Securing Juror Corrirsitment 10. Expanding Your Use of Modern
During Opening Statement Persuasion Techniques

7. Advansirrg Your Case White 11. Exploring the Practical
Wrtnesses Are on the Stand Persuasion Potential of Graphics

8. Maximizing Your Persuasion and PropL
Potential During Closing 12. Communicating More Effectively
Argument with the Judge

9. Art Inside Look at the Defenses 13. Examining the Pitfalls and
Persuasion Strategy In an Actual Potentialities of Using Academic
Murder Trial Trial Consultants

Lynda Campbell

RELEASED
Gain the wisdom from thousands

of hours of Juror lnteMews
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Sanctions: The Federal Law of Litigation Abuse
GregoryP. Joseph
theMichieCompany
Charlottesville,Virginia,
1989
$75

RULE 11 DETERS
ZEALOUSNESS

The ABA Cede ofProfessionalRespon
sibility informsusthat, as lawyerswe are
obligedon behalfof our clients and the
legalsystemto representourclientswith
intensebelief and unwaivering ad
herenceto theclient’s interests.EC7-1.

Rule 11 hasrearedits ugly head,and
threatensto interferewith this duty of
zealousness,especiallyincriminal cases.

KENTUCKY’S RULE 11

Kentucky’sCivil Rule 11 was amended
Jan 1, 1984 to be the equivalentof the
Aug. 1, 1983amendedversionofFederal
Rule of Civil Procedure11. Kentucky’s
rule reads:

RULE 11. SIGNINGOF PLEADINGS,
MOTIONS AND OTHERPAPERS;
SANCTIONS

Every pleading, motions, and other
paper ofaparty represented by an at
torney shall be signed by at least one
attorney of record in his individual
name, whose address shall be stated.
A patly who is not represented by an
attorney shall sign his pleading, motion,
or other paper and state his address.
Except when otherwise specifically
provided by Rule or statute, pleadings
need not be verified or accompanied by
affidavft The rule in equity that the aver
ments of an answer under oath must be
overcome by the testimony of two wit
nesses or of one witness sustained by
corroborating circumstances is
abolished. The signature of an attorney
orparty constitutes a certification by him
that he has read the pleading, motion or
other paper; that to the best of his
knowledge, information, and belief
formed after reasonable in quiryit is well
grounded in fact and is warranted by
existing law ora good faith argument for
the extension, modification or reversal
of existing law, and that it is not inter
posed for any improper purpose, such
as to harass or to cause unnecessary
delay or needless increase in the cost
of litigation. If a pleading, motion or
other paper is not signed, ft shall be
stricken unless it is singed promptly
after the omission is called to the atten

RULE!!

tion ofthepleaderormovant. If a plead
ing, motion, or other paper is signed in
violation of this rule, the court, upon
motion or upon its own initiative, shall
impose upon the person who signed it,
a represented party, or both, an ap
propriate sanction, which may include
an order to pay to the other party or
parties the amount of the reasonable
expenses incurred because of the filing
of the pleading, motion, or other paper,
including a reasonable attorney’s fee.

The rule was amendedto "reducethe
reluctanceof courts to imposesanc
tions....," Notesof Advisory Committee
on Rules 1983,and the standardwas
changedfrom the subjectivegoodfaith
of the lawyer to an objective rule of
reasonableness.Good faith remainsa
factor in thedegreeof sanctions.How
ever,therulechangewasnot intendedto
stifle vigorous advocacy:

The rule is not intended to chill an
attorney’s enthusiasm or creativity in
pursuing factual or legal theories. The
court is expected to avoid using the
wisdom of hindsight andshould test the
signer’s conduct by inquiring what was
reasonable to believe at the time the
pleading, motion, or other paper was
submitted. Thus, what constitutes a
reasonable inquiiymaydependon such
factors as how much time for investiga
tion was available to thesigner; whether
he had to rely on a client for information
as to the facts underlying the pleading,
motion, or other paper whether the
pleading, motion or other paper was
based on a plausible view of the law; or
whether he depended on forwarding
counsel or another member of the bar.
Notes of AcMsoiy Committee on Rules
1983.

ADVOCACY AFFECTED

The fear of sanctionunderthe rule is so
prevalentin today’s practicethat it has
adverselyaffectedthe obligatoryzealous
advocacyon behalf of clients. The
NightmareonElmStreethasbecomethe

Nightmareon Our Street.But if we step
backfrom theRule11 mania,theanxiety
andterror of its nightmareis overcome
by "awakening"to its limits.

JOSEPH’SBOOK: THE LIMITS
OF RULE 11

GregoryP. Joseph,a partnerin theNew
York City firm of Fried,FrankHarris,
Shriver and Jacobson, has authored
Sanctions:The Federal Law of Litiga
tion Abuse 1989. His monumental
work awakens the reader to both the
harshrealitiesof Rule 11 andto its very
real limitations.

Josephreviews in a verywell organized
topical approachthe explosion of
reported casesaddressing the newly
fangedRule 11. He doesus a servicein
recognizingthat Rule 11 is not an all
encompassingBig Foot:

Because Rule 11 is so widely touted it
is easy to lose sight of the fact that its
scope is actually quite limited. For ex
ample, the Rule does not interdict any
misconduct except the signing of a
pleading, motion or other paper that is
not well-grounded in fact and law. No
othermisbehavioris sanctionable under
Rule 11....

Further, for Rule 11 to apply, the viola
tive signature must be affixedto the right
kind of document - specifically, a civil
litigation filing in federal district court.
Papers filed on appeal, in criminal
cases, in bankruptcy actions anda mul
titude of other pro ceedings - not to men
tion all state court fflings - are generally
outside the am bit of the Rule....

Even in the limited class of cases to
which it does apply, Rule 11 sometimes
does less than meets the eye. In some
Circuits, for example, Rule 11 sanctions
cannot be imposed against a lawyer
who files papers In bad faith if those
papers are well-grounded in fact and
law. Objective merit excuses malicious
intent in these courts.
Id. at3-4.

Rule 11 sanctionsare not appropriate
merely becausea pleading does not
prevail on the merits. Losing doesnot
warrant the imposition of sanctions.

June 1989/theAdvocate54



TeametersLocal Union No. 430 v. Ce
mentExpress,Inc., 841 F.2d66,683rd
Cir. 1988."‘[L]itigants misusethe Rule
whensanctionsaresoughtagainstaparty
or counselwhoseonly sinwas beingon
theunsuccessfulsideof a ruling orjudg
ment....Substantiallymore is required’
....Rule11 is intendedonlyforexception
al circumstances."Id.

"Similarly, just asmerefailureto prevail
doesnottriggerasanctionaward,neither
does advocatingnew or novel legal
theories. The Advisory Committeeex
pressedparticularconcernthat theRule
might be interpretedto inhibit imagina
tive legal or factual approachesto ap
plicable law or to unduly harnessgood
faith calls for reconsiderationof settled
doctrine."Gaiardo v. Ethyl Corp., 835
F.2d479,4833rd Cir. 1987.

Rule 11 is not intendedto discourageor
stultify the challenge to the con
stitutionality of new laws or the evolu
tion of the meaningof rights andlaws:

Despite the tensions of the job, trial
judges must have the patience and the
resolve to tolerate advocates who are
not gracious losers and who argue
propositions on the marginal edge of
evolving doctrines. For history teaches
us that in the evolution of the law, legal
propositions that were almost heresy
one day often ata later time become the
law of the land.
Ford v. Temple Hospital, 790 F.2d 342,
349 n. 113rd Cir. 1986.

KENTUCKY COURT OF
APPEALS ADDRESSESTHE
REAL LIMITS OF THE RULE

"[E]venif acaseis meritless,Rule 11 has
no applicationunlessit is demonstrated
that a ‘party or his lawyer hassigned a
paperin violation of the Rule." Clark
EquipmentCo., v. Bowman, Ky.App.,
762 S.W.2d417, 420 1988.

Courts have beenproperly sensitive
aboutnotimposingsanctionsunderRule
ii incasesinvolvingconstitutionalchal
lengessince there is a constantly
developingareawhere completerever
sals in policy and decisionsarenotun
known. SeeStorage Technology
Partnersliv. StorageTechnologyCorp.,
117 FRD 675, 678 D.Colo. 1987
"...different standardsinevitably will
governdiverseareasof the law. More
opentexturedissues- suchas constitu
tionalquestions- will besubjectedto a
lessrigorousexaminationunderthis test
than, for example, a closely knit and
specific statutory scheme,such as the
Bankruptcycode.".

RULE II DOESNOT APPLY TO
CRIMINAL CASES

In his book,Josephtells us that Federal
Rule 11 hasno applicationin criminal
cases.Statev. Glick, 782 F.2d 670,673
lthCir. 1986.WhileKentucky’sCR11
does arguably apply in criminal cases
under RCr 13.04, Kentucky courts
should fmd it inapplicable since the
federalsystemfrom which it copiedthe
rule hasmadeit inapplicable to criminal
casesand since there is compelling ra
tionale for this limitation:

We have been unable to find an award
of attorneys’fees, or damages in lieu of
attomeys’fees, against the defendant in
any criminal case. Several considera
tions support a general reluctance to
award attomeys’fees in criminal cases.
First, most rules and statutes authoriz
ing awards of fees - e.g., 42 U.S.C.
1988 and Fed.R.Civ.P. 11 - apply only
to civil litigation. Second, courts have
tolerated arguments on behalf of
criminal defendants that would be inap
propriate on behalf of civil litigants.
Manyrules, starting with the special bur
den to show guilt beyond a reasonable
doubt, recognize the social interest in
having a bias against conviction. Novel
arguments that may keep people out of
jail ought not to be discouraged by the
threat of attorneys’ fees....
Glick at 673.

The stakesof a criminal case,a client’s
life or liberty, are of a much different
kind than in civil litigation. The pur
posesandmethodsof Rule 11 shouldnot
be allowedto interferewith a criminal
defenseattorney’s duty to zealously
protect those critical interestsof his
client.

Josephpoints out that Rule 11 is ap
plicable to thequasi civil federalhabeas
actions.However, he cautions that the
stakesof that quasi-criminalaction are
just toohighto havethefull forceofRule
11 applied:

I cannot imagine a more effective way
of chilling putative counsel in habeas
cases than the assessment of substan
tial fees for cases ultimately determined
to be without merit. And yet how many
of our most significant decisions result
from intrepid and imaginative counsel
laboring against precedent?
United States v. Quin, 836 F.2d 654,
659 lstCir. 1988 Coffin, J. concurring
and dissenting.

RULE 11 FOR JUDGES

Any lawyer who caresto practice his
caseon behalfof hisclientwith vigor has
experiencedthe unmitigatedwrath of a
judge.TheRule11 crazeisnowavailable
for judgesto use to penalizethezealous

lawyer. Our adversarysystemsurvives
onlybecauselawyersarewilling to fight
thegood fight for their client. If judges
are allowed to sanction vigor, the
criminal justicesystemwill crumbleor
becomean irrelevant buddy system.

If there really is the necessityfor man
datozysanctionsunderRule 11 for ex
tremely inappropriate behavior of
lawyers, where is the like method for
sanctioninghighly inappropriate action
by judges? If thesystemtruly needsthe
beefedup Rule 11 sanctioningpower for
lawyers then its time for an effective
methodfor sanctioningjudges.

RULE II FOR RULE 11

Let’s also not forget that courtsunder
standRule11 canbe abused,and arenow
recognizingthatRule 11 motionsthem
selvesare subjectto Rule 11 sanctions.
JnClaricEquipmentCo., inc., supra,the
Kentucky Courtof Appealswarned:

Also, while the opportunity is present,
we will gently warn the bar that poorly
conceived Rule 11 motions may well
become the subject of sanctions in the
future.
Id. at 422.

CONCLUSION

Any attorneythatpracticesaggressively,
aswe areethically chargedto practice,
has to know that the Rule 11 bladeis
sharpandpoisedfor combatbutGregory
Josephhas helped us understandthat
Rule 11 is being unevenlyand unfairly
appliedand that it has real limits. His
book is indispensibleto an attorneyon
the cutting edge.

EDMONAHAN

Editor’s Note This book is availablein DPA’s
FrankfcirtLibraiy. ContactTeta Lynesat 1264
Louisville Road,Prankfost,Kentocky 502 564-
8006to borrow it.

For history teachesus that
in the evolution of the law,
legal propositionsthat were
almost heresy one day,
often at a later time, be
comethe law of the land.
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FUTURE CRIMINAL DEFENSESEMINARS
National Criminal DefenseCollege
Trial Practice Institute
June11-24 and July 16-29,1989
MercerLaw School
Macon, Georgia 31207
912 746-4151
The country’s preeminentcriminal
defensetraining.

DPA DeathPenaltyPracticeInstitute
October1-6, 1989
Ky. LeadershipCenter
Faubush,Ky.
1/2hour westof Somerset
The programcovers trial, appeal,and
stateandfederalpost-convictioncapital
litigation usingthe trial practiceformat.

NLADA Annual Conference
November14-17, 1989
KansasCity, Missouri
202 452-0620

NAACP Legal DefenseFund Capital
Conference
August2-5, 1989
Warrenton,Virginia
212 219-1900

This nation’s most important yearly
capitaltraining.It attractsleadingcapital
defenseattorneys.

Departmentof PublicAdvocacy
PerimeterParkWest
1264Louisville Road
Franlcfort, KY 40601

DPA ATTORNEY VACANCIES
The Kentucky Departmentof Public Ad

vocacy is a statewidepublic defendersystem
with regional trial offices acrossKentucky.
The Departmenthas a long tradition of
vigorous advocacyon behalf of indigent
citizensaccusedof crime.

Therearecurrently10vacanciesinDPAfield
offices in Hazard, Stanton, London, La
Grange,Morehead,Frankfort,andPaducah.

If you are interestedin working for the
Departmentof Public Advocacy,contact:

David E. Norat
Director of DefenseServices
PerimeterParkWest
1264Louisville Road
Frankfort,Kentucky40601
502564-8006
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