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From The Editor:

Underfunding & excessivecaseloadsdefine
Ky.’s public defendersystem. Lexington
public defenders are saddledwith grossly
unfair caseloadsandincredibly low starting
salaries,$8,000lessthantheaveragepublic
defaiderstartingsalaryof thel surrounding
states, and $13,000less than the average
salary of Ky. attorneys in privatepractice.
Their caseloadsdramaticallyexceedthose
recommendedas maximumsby theABA
Dash Committee. Incredibly a Kentucky
public defenderstartsat a salary below a
fruit andvegetablegraderworking for the
state.

At the sametime,Tennesseeis establishing
a fuli-time statewidepublic defendersys
tern starungtheir attorneysat$22,000,and
West Virginia starts their statepublic
defendersat $28,000.This is truly the sot
commonwealth.

David Nithaus,aLouisvillepublic defend
er, authors a new criminal law evidence
column for The Advocate.His first article
provides a needed warning about
Kentucky’sadcçrtionofthefederalevidence
code and an excellent discussion of the
penal interest exceptiontothe heresayrule.

Barbara Hoithaus takes over the Juvenile
Law Column this issue with an article on
Kentucky’sJuvenileJusticeSystem.
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The Advocateis aM-monthly publication of the
Departmentof Public Advocacy,an independent
agency that is within the PublicProtectionand
RegulationCabinetfor administrative purposes.
Opinionsexpressedin ailicks arc thoseof the
authorsand do notnec ssarllyrepresenttheview.
ofDPA. TheAdvocate welcomescorrespondence
on subjectscoveredby it.
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THE ADVOCATE FEATURES
1’he Facl1t.. ‘oun1 PUJ1iC Jelt’iitler O1fic

How manyattorneys are In your
office?

Elevenattorneysplus the Director.

What other staffdo you have?

Five supportstaff- 1 administrativeas
sistant/investigator, 2 secretaries, 1
clerIc 1 runner.

What was your office’s caseloadfor
January1, 1988 through December
31,1988?

Felonies-

Misdemeanors-
Juvenile -

InvoluntaryCommitments-

1,954
2,498
1,500

350

Total 6302

How many casesdid your attorneys
try durIng1988?

Felony- 106
Misdemeanor- 150

How manyconflict casesdid you have
in 1988?

Eight.

Whatdo youpay perconflict case?

Misdemeanor- $250to $500
Felony- $500to $1,500;
11.42’s- $75

How many felonies/misdemeanors
doesan attorney in your office on
average handleeachyear?

On average, our attorneyshandle a
caseloadof 326 felonies or 617 mis
demeanors.

How can defendants be adequately
representedby an attorney handling
that manycases?

We do the best we can.Our staff is cx
traordinaiybut pushedto the limit.

What Is the startingsalaryof your
attorneys?

Legal Aid starting salary is $15,500,
which was recently increasedfrom
$14,500,as comparedto the county at
torney office which ranges from
$18,000, with no experience,up to
$25,000.The CommonwealthAttorney
office’s lowest paid assistantreceives
$25,000andhasa muchlower caseload.

How doesthat compareto thestarting
salaries of other attorney positionsin
your city andregion?

Anywherefrom $2,500to $10,000less
thanattorneysareableto make inacorn-
parable position in public and private
sectors.

What wasyour attorney turnover In
1988?

Fiveresigned,nearly50%of ourstaff. A
resignationof a staff attorneygenerally
meansredistributionofthecaseloaduntil
a replacementis found. This increases
pressure.Althoughtheydid not resignat
onegiventimeandwereherefor various
amountsof time, replacementrequiresa
substantialeffort It seemsthat recruiting
for public interest attorney positionshas
becomeverydifficult in thepast5 years.
Our average years of public defender
servicefor our11 attorneys is 3 years.

What are the biggestproblems your
omcefaces? -

1Moneyforcompetitivestartingsalary;
2 Salaryincrease;
3 Necessaryincreaseof staff;
4 Presentlyno retirement.

How doyourresourcescompareto the
Commonwealth’sresource?

Poorly.

Standingtin R StefonyTaylorclerk,JoeBar.
bled Director,DianaRobertsSccretary/.Rccep
tiurtisrSiitingLsoRCIierylWrrtAdrninisuadve
Assisr.ntllnvestigazox,BlancheWilliams Court
Coordinator/Secretary

StandingL to R RichMelville JuvenileAttorney, GeneLewtor Circuit Cent Attorney,JoeBarbles1
Director.ThomasoemAssistantDirector/MisderneanorAttoeney,TIxxnashapukCircuIturutAnorney

SeatedL to R Nancy Barbez MisdemeanorAttorney. Kathy Stein Circuit Court Attorney. Pamela
LcdgcwoodCircuit Court Attorney andElizabcthHill Circuit CentAttorney.Not ShoweGordonShaw
MisdemeanorAttorneyand HerbertWestMisdemeanorAttorney.
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How much more money do you need
to do theJob adequately?

$100,000.

WhatsubstantivecrIminal legIslative
changeswould you like to seeenacted
by the 1990 LegIslature?

The abolition of the deathsentenceasit
applies to juveniles and the mentally
retarded.

JoeBarbien iea1970 graduate of the Ken
tuckyWesyanCollegeanda1973 graduateof
theUniversityoflentuckyLawSchooLHehas
servedas the director of the Fayette County
PublicDefender’sOfficesince1979.

StatePanel Considers
Raising Attorney’s Rates

A legislativecommitteechargedwith over
seeingstale contractswill review the pay
scalefor attorneyswith an eye towardin
creasingit. Rep. LawsonWalker,R. Villa
Hills, said the statecould endup paying
morein somecases,underthe current max
imum scheduledrate of $75 per hour than
ifitraised therate. Walker, amunber ofthe
PertonalServiceCcinractReviewSubcom
mineeandalawyerinNorthernKy.saidlaw
firmsnughibechargingthestatefor several
hourswork by an inexperiencedattorney
when the santework could be done much
more quickly by someoneelse. What’s
worthmore,$750worth ofassodatedineor
$250 worthof partner time?" Walkersaid.

itairmanJim LeMaster,D. Paris,saidthe
committeestaff would seek information.
from the ICBA on prevailingratesfor legal
work or survey lawyers across the state.
LeMastersaidthereviewmigbtbcextended
to thepayratesfor all professionalservices
suchasauditors,dentistsanddoctors.

The currentschedule,setsamaximumrate
of $75 per hour for attorneys who are
partnersinaflim.. Foranindivdualanorney,
the maimurnrateis $40perhour.

An example of the rates elsewherewere
driven borneto the subcommittee when it
approveda contractwith a San Diego law
firm to defendaKentucky StatePoliceof
ficerbeingsuedin federalcowtin Southern
California.Thecommitteeapprovedacon
tract that will pay partnersin the firm of
Higgs,Fletcher&Mack $140perhourand
associatesSil5perhour.LanyFenueu,the
statepolicelegal officer, saidthat ratewas
negotiateddown froan $165 perhour.

Sen. Ed Ford, D. Cyethiana, a memberof
the committee said he feared that if the
coanmitleesetsa new maximum rate, all
contracts will eventuallybe for that
amount, just as most arenow. Walker
agreedthatcould be a problem. He sug
gestedstateagenciesneedmorelatitudeto
negotiatelegalfees.

- Ths GaciuisdPoe.Ia?, 14.1559

Fayette County Legal Aid Office

Campbell Co. Workers getRaise

Campbell County employeeswill
soonenjoyfatterpaychecksthanksto

the county’ssettlement of a 4 year
old lawsuit against the state.

Thefiscal courtvoted to give mostof
the county’s 100 employeesa 5%
pay raise, retroactive to April 1.
County police officers will get a
$2,500ayearincrease.Theraisesare
the first for county employeesin
more than a year.

Judge-ExecutiveKen Paul said he
wasn’t favoring police over other
departments.Howeverhe noted that
officers in Boone and Kentoncoun
tiesreceivemore moneythan those
in Campbell.

CampbellCountypays a newofficer
$14,638; Boone County, $18,886;
andKentonCounty,$19,960.An ad
ditional $2,500 in pay representsa
17% raise fora startingpatrolmanin
Campbell.The $2,500payboostap
pliesto all countyofficers exceptthe
chiefand assistantchief, whowill get
5% raises.

Th. KeebickyPost.July 6.1989

University of KentuckyLaw SchoolSalaryStudy

A February29, 1989 surveyof attorneyswho graduatedfrom the University of
Kentuckyin 1987completedby theCollegeof Law furthersupportsthereality that
attorneysworking for thestatearenotbeing fairly compensated.

The survey included the salariesof attorneyswho work in theprivatesectorand
thosewhowork in governmentalserviceonsomelevel.Thesurveyfound theaverage
salary for all employmenttypesof theserecentgraduatestobe$31,328.Theaverage
salaryof thoseworking in Kentuckyin privatepracticewas $28,583.

A salaryof $16,608for an entrylevel attorneystatepublic defender and a$15,500
salaryfor a startingLexington public defendercanhardly competewith the private
sectorin Kentuckyor nationally.

ThE WIZARD OF ID by Brant Parker

"By permissionof JohnnyHartand NAS, Inc."
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UNDERFUNDED DEFENSESERVICES AND EXCESSIVE CASELOADS
ABAFinds Criminal Justicein Crisis

The Dash Committee

In 1986, at the requestof the American
Bar Association’s[ABA] Criminal Jç
dcc Section,the ABA createda special
committee, the Special Committeeon
Criminal Justice in a Free Society, to
study the criminal justice system.Sam
Dashchaired the committee that con
sistedof stateandfederaljudges,public
defenders,police,prosecutorsanddistin
guishedlaw school professors.

"Thisreportof theCommittee’sfmdings
andrecomnmendationsis addressedto all
Americans,becausewe all have a vital
stake in this country’s criminal justice
system. The report is designed1 to
provide the citizenwith a fuller under
standing ofrealproblemsof thecriminal
justice systemin America,and also,2
to offerprofessionalsandplannersideas
for futurestudy andchange.

The Dash Committeefoundthat under-
fundingof manyaspectsof the criminal
justicesystemisrelatedto "much of what
the public dislikes about the criminal
justice system."The underfundingof
public defender servicesand the inap
propriately highdefendercaseloadswere
one of the areas the committee ad
dressed:

DefenderFunding and Caseloads

"DefenseServices:Although all facets
of the systemarehurt by underfunding,
the hearingsrevealed that the problem
canby particularly acutefor organiza
tions with little or no politicalpowetAs
noted earlier, becausemost criminal
defendants are indigent, the state is
obliged to bear a largepartof the costof
providing defensecounseland defense
services.Although[citizens] ... believe
that indigents receive effective repre
sentation,studiesconcludethat indigent
defensesystemsnationwide areunder
funded.

"Several disturbingcommentsfrom wit
nesseswho met with the Committee
strongly support the findings in the
studies.

"One judge claimedthat the court-ap
pointedcounselcompensationsystemin
his jurisdictionrequiredlawyers

to carry more casesthan a lawyer
couldeffectively handlebecause,if

you don’t do that, you go broke.
[Ut tendsto developapracticethat is
notwhat wewould hopeit would be
for indigentcriminal defendants.

"Private counsel in that jurisdiction
added:

I think the bar as a whole, for a
variety of reasons- numbersof
people,financialproblems,motiva
tion or lack thereof- probably [does
notdo averygoodjob]. Ithinkthere
are a goodnumberof good to very
good attorneyswho are practicing
criminal law in [this jurisdiction]
who do a large numberof court ap
pointed cases,but I think there is an
evenfar largernumberof peoplewho
don’t do a very good job, who are
either unmotivated or incapable,
Ocr whateverthe causemaybe.

"One assistantpublic defender felt his
office provided effectiverepresentation
whenindividual attorneyswerecarrying
averagecaseloadsof 40 to 50 cases,if
they werehandlingfelony cases.Ajudge
in that system,however, believed that
with any more than 30 to 40 casesa
public defenderstartsto losetrackofhis
or her cases.He addedthat the public
defenderdidnot attemptto capthenum
ber of casesperattorneynor askformore
attorneysfor "political reasons." -

"In anothercity, the Committee found a
beleaguereddefender system overbur
denedwith cases,seriouslyunderfunded
- andwith no apparentmeansof chang
ing the situation.The defenderthere
describedeachattorney’s caseload

I cangive you a profile of what the
averagelawyerwould handlein one
year, in our office. That lawyer
wouldhandletwo Murder1stDegree
cases,one otherhomicide, 133 other
felonies,144misdemeanors,5 post-
convictionrelief cases,18 probation
revocations,6 extraditions, onemis
cellaneouswrit, andone petitionfor
a releasefrom a mentalinstitution.

"These caseloads are unmanageable
regardlessof how industrious the attor
neysmaybe.TheABA supportsthe fol
lowing maximum allowable attorney
caseloadsasadoptedby theNationalAd
visory Committeeon Criminal Justice
StandardsandGoalsandendorsedby the

a. 150felonies per attorney peryear or
b. 300 misdemeanorsper attorneyper
year;or
c. 200 juvenile casesper attorneyper
year;or
d. 200 mentalcommitmentcasesperat
torney peryear,or
e. 25 appealsper attorney p year.

"Moreover, the lawyersin the city noted
above are underpaidas well as over
worked:

I haveattorneysthat arein their third
andfourthyear with our office, who
aremaking,maybe,a thousand,two
thousandmorethan someonewho is
just starting, and they’re handling
homicides.And so,whentheycome
tomewithbeing stressedout, and the
case load, and the responsibilities,
and ... tiying to meet expensesat
home,I can’treally say too much.
AssistantPublic Defender

"The endresultis inferiorrepresentation
for indigents in that city. The delays
createdbecauseoverworkeddefenders
cannotpreparetheircasespromptlyisthe
single largest problem facing the
prosecutorthere.

"The Committee was soshockedby the
intolerablyoverburdenedconditionof a
PublicDefenderAgencyin thisjurisdic
tion that its Chairmanmet with leaders
of the state and local bar associations,
who havenow, as a consequenceof the

National Legal Aid and Defender As
sociation:
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Committee’sfindings, begunefforts to

remedythis situation. - [DefenseSer
vices sectionfrom Criminal Justicein
Crisis Reprintedwith permission. The
full report is availablefrom the ABA
orderfulfihimentdept. 312 988-5555.]

ABA DEFENSE CASELOAD
STANDARD

The ABA Standards Relating to
CriminalJustice,ProvidingDefenseSer
vices addresswhat defenderorganiza
tions are required to do when their
workloads areintolerable:

"Standard5-4.3.Workload

Neitherdefender organizationsnor as
signedcounselshouldacceptworkloads
that, by reasonof their excessivesize
interfere with the renderingof quality
representationor lead to the breachof
professional obligations. Whenever
defenderorganizationsorassignedcoun
seldetermine,in theexerciseof their best
professionaljudgment, that the accep

tanceof additional casesor continued
representation in previously accepted
caseswill leadtothe furnishingofrepre
sentationlacking in quality or to the
breachof professionalobligations, the
defenderorganizationsorassignedcoun
sel must take suchstepsas may be ap
propriate to reduce their pending or
projectedworkloads.

In part, theCommentaryto this standard
explains:"Thegoalinprcwidingdefense
servicesshouldbetosecurequality legal
representationfor personsunableto af
ford counselstandard5-1.1.This ob
jective should be pursuedregardlessof
whether the defenseservicesprovided
relate to criminal casesstandard5-4.1
or to collateralmattersstandard5-4.2.

"One of the most significant impedi
ments to thefurnishingofquality defense
servicesfor the poor is the presenceof
excessiveworkloads. All too often in
defender organizationsattorneys are
askedto providerepresentationin too

manycases.Unfortunately,noteventhe
most able and industriouslawyers can
provide quality representation when
their workloadsareunmanageable.Ex
cessiveworkloads, moreover,leadto at
torney frustration, disillusionmentby
clients,andweakeningof the adversary
system.

"Theattorneywho has too manyclients
alsoexperiencesspecialconcernsabout
his or her duties under the Code of
ProfessionalResponsibility.The code
admonishesan attorney not to accept
"[e]mployment... when he is unableto
rendercompetentservice..."or tohandle
cases"without preparationadequatein
the circumstances." Similarly, the
DefenseFunction standardsurgethat at
torneys not accept more employment
thantheycanreasonablydischarge.

Kentuckyfacesunderfundingofdefense
servicesandexcessivecaseloadsatevery
turn. The Fayette County funding and
caseloads are stark examples of
Kentucky’spublic defendercrisis.

JUDGES , INDIGENT DEFENDANTS, AND MONEY
Counsel appointedtorepresentthedefendant hasfiled amotionfor fundstoretainapsychiatrist.Nothingsurprisingaboutthat, thejudge thought A
persontoopoortoretainhis own lawyer understnd*hlylacksthe wherewithaltohire anecessaryexpeitThemotion’s contents,however,did contain
a surprise:Theattorney was askingfor anallowanceof$6,000,foran examinationofthe defendant,afull wiitten report,consultationtimewith counsel.
preparationfor testifying,andfinally the actual time spentin thewitness box.

Admittedly, the casewasadifficult one: The defendantstoodchargedwith havingconductedan ongoing seriesof businessswindlesin an amount
totalingmorethan $1 mil]ion.The counselwasproposingto exploretheso-calleddiminished-responsibilitydefense. Of course, the defendantwould
not haveto establishIris mentalstate. Instead,theprosecutionwouldhaveto prove beyond areasonabledoubtthatatthetime of each transactionthe
defendantwasnot sufferingfrom a mentalcondition substantiallydiminishinghis capacityeitherto appreciatethe criminality of his actionsor to
conformhisconductto the law.

Nonetheless,asapracticalmatter, no defendant can hopeto gain an "insanity"acquittalwithout strongexperttestimony. In fact, no lawyer could
seriouslyconsiderthe defensewithoutasolidpsychiatricoplnion.

On the otherhand,if the attorneyhadanybasisfor evensuspectingthat the client had lacked the necessarycapacity,shecouldnot safely declineto
raiseit, absentaprofessionalopinionconfiningherjudgment If the attorney hadwaivedthe defensewithoutthatoanion,any gui]ty verdict would
bereversibleon thegroundsof ineffectiveassistanceocounsd.

Certainthough he wasthatthecounselwasabsolutelysightto seekapsychiatricexpert, thejudgefoundhimselftroubled. It wasnot theapparentirony
of spendingpublic fundsfor someoneaccusedofembezzling$1 million Civil suits lxought by someof the purportedvictims hadin fact tied up
defendant’sassets.In termsofthecriminallaw, bewasapauper.Thisinturnpresentedthejudgewith aninsolubleparadox.Thecriminal-justicesystem
rests,inlargepart,on thepropositionthatanyoncisentitledtocompetentcounsel,andthatifbecannotaffordanattorney,the stalewiliprovideone.Many
times,however,an adequatedefenserequires asin the caseof the accusedembezzlermore than just an attorney. Logically, andconstitutionally,
therefore,the stalemustfurnish thewherewithaltoobtainthosenecessaries.

flow, though,in termsof constitutionaloriininl justice, can a judge discern the line betweenthe necessaryand the merelydesirable?Evenif the
differenceisplain,whatshouldbe standardforcompliance?Someappellatecourtshavesuggestedthatthestatemust furnisheverythingthatadefendant
wouldprovidefor himselfif only he hadthemoney.Thatview is notveryhelpful. A millionairedefendanthasmuchmoreavailablemoneythandoes
anindictedday-laboreror,for thatmatter,anindictedschool-teacber2vcqday,defendantswhoareby nomeansindigentforgo possiblelinesof defense
becausethey simply costtoomuch. Even undertheacutestressofanindictment,ordinarypeoplehave to prioritize theirexpenditures.Is it then fair to
furnishanindigent defendant,atpublic expense,opportunitiesapayingdefendantcouldnotafford?

Assumingallowanceof public fundsfor an expert,shoulddefensecounselreceivewhatever shehonestlythinks essential?Or shouldwe allow a
reasonableamount,andrequirecounselto do thebestshecan?To whatextentdoesajudge,consideringarequest,necessarilyhavesoweighaltranarives
- thatis.participateindirectlyin encouragingordi co ngstralegychoices?Afterall.beforeajudgecandeterminereasonablenessofallowing $6,000
fora psychiatrist’sservices,he must first decideif thefactsof thecasefairly suggestthattheservicescouldaffect theoutcome. But the judge’sview
mayvery well differ from,andbe lessaccuratethan,that otheattorneyinvolved. A fiat refusal,oraparsimoniousallowancemayreflectthejudge’s
erroneousrejectionof a solid ideathat only appearsfrivolous.

Studyingthe motion on his desk, thejudgerememberedtheseventhJudicialCommandment:Thou shahnotrationjustice. Too bad,bethought,no
oneever explains howto mike surewe have enoughto go around.

IHTJJRB. ZOBEL. Judge MassachusettsSuperiorCourt Reprintedby Permissionof the authorandtheChristian ScienceMonitor.
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TENNESSEEBEGINS STATE-WIDE FULL-TIME PUBLIC DEFENDER SYSTEM

On May 25, 1989, the last day of the
legislative session,Tennesseeenacted
into law a state-widesystemoffull-time
public defender offices. The systembe
ginsimplementationon July 1, 1989.

In 1986 there were 3 pilot full-time
public defenderoffices begunin Ten
nessee.Fourmoreofficesbeganin 1987.
On June12, 1989 the Governorsigned
Senate Bill No. 1057, the state-wide
public defenderbill, into law after over
whelming votes of supportin the House
84-12 and the Senate29-2. The law
sets up 21 new judicial district public
defenderoffices headedup by a public
defendersalariedat $55,000,andstaffed
by assistantspaid accordingto the fol
lowing scale:

Years

less than 1
3
6
9

Salary

$22,000
$30,250
$38,500
$46,750

The systemis beingfundedby a $6.00
litigation feeon all civil/criminal cases.

The TennesseeBar Associationled the
lobbying for the bill andhad thesupport
of the TennesseeAssociationof Crimn
inal DefenseLawyers TACDL. Jim
Lanier, the President of the public
defenderconferenceand former legis
lator for 14 years,said "the courtsand
privatecriminaldefenseattorneyswere
extremely pleased with the 7 pilot
programs.The privatecriminal defense
bar is happy with a state-wideprogram
becauseit relievesthemofhavingto take
indigent appointmentsand leavesthem
to their paying clients.The judges are
pleased to have full-time public
defenderssince they no longer have to
find private attorneys to appoint to
cases."

TACDL dida survey that found its attor
neys in favor of a full-time public de
fender system by a 10-1 margin. The
TennesseeBarAssociationusedits clout
to initiatethe legislation andinsureitwas
enacted.

There’sno doubtthatthe full-time public
defendersystemis an assetsincejudges
have current dockets with no criminal
case backlog. The full-time public
defenderskeepthe ci mInRl defensesys
tem going," said Lather, who headsup
the Dyer and Lake County public
defenderpilot program.

When askedabout the $22,000entry
level attorney salary in Tennesseeas
comparedtoKentucky’s$16,608,Lanier
said, "I don’t seehow you canattract
full-time professionalsto work for that
salary.It’ll behardforustoattractentry
level attorneysfor $22,000."

The substantiallyhighersalariesin the
adjoining stateof Tennesseeprovidead
ditional concernfor our ability in Ken
tucky to attractandretainquality attor
neys in this region without substantial
increasesthat reflect the regionalattor
ney salary reality.
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CAPITAL TRIAL DEFENSE
Written Interview with Kevin McNally

You are a prominent Kentucky
criminal defense attorney who has
defended capital clients. Bow were
you andareyou affectedby your dient
being sentencedto death?

The first time was the hardest.I was
stunned.For me, the decisionto kill or
not to kill waseasy. I wrongly assumed
the answer was equallyobvious to the
july. It wasn’t

Having won a few, I thoughtI would
never lose a capital sentencinghearing.
On the 4 hour drive home that night I
realized that this was going to be a
lifelongbattle. I didn’tknow if! wanted
any partof it. I criedall the way home.I
felt it was my fault- even thoughmy
client didn’t

Often victims of seriouscrimes,espe
cially the family of victims of capital
murder, have harshfeelings toward
defenselawyers who fight hard for
their capital client. What are your
reflections about that experience?

In talking with survivors of homicide
I’ve beenshoved,threatened,menaced
with a hammer,etc.However, it’s a mis
conception that the family of the victim
alwayshasharshfeelingstowarddefense
lawyerswho fight hard. The menacing,
threatsand hard feelings generally
evaporatequickly upon the fuut expres
sion of human concern and under
standing.

The worst and most frequent mistake
capital defenseattorneysmakeis treating
survivorsof the homicideasthe enemy.
The families of murdervictims have
repeatedlytold methey understand,and
evensupport the accused’sright to an
advocate. It is the absenceof com
munication that causesmisunderstand
ing andbitterness.The victim’s family
must be involved with the processand
sometimescanbe an ally in seekinga
non-violent resolution of a terrible
tragedy.

What are the hardest aspectsof
defending capital clients?

Threeaspects:First, talking to the loved
onesof thevictim whoseliveshavebeen
shattered, sometimesdestroyedby my
client.

Second, talking to parents, friends,
neighbors, professionals who have
failed, rejected,neglectedor otherwise
abusedmy client

Third, realizingtheproblemsthat leadto
capital homicide are so complex and
realizing that the answer that society
provides-execution- is sucha phony
solution.

Why have you beenwilling to takeon
theImmenseresponsibifityof defend
ing a capital client?

I thought it would be a goodcareermove
beforegoingintopolitics.

Seriously, I got involved in this work
without knowing where it would take
me. After morethan a decade,I have no
regrets.Standingbefore the community
andarguingfor life isa privilege. Any
way, my favorite parable is that of the
lost sheep,Matthew 18:11-14.

Having gone through the extraordi
nary processof a capitaltrial, do you
feel the deathpenaltyservesa useful
purpose In our criminal Justicesys
tern?

It is a cruel joke. David Bruck of South
Carolina likes to use the analogyof a
nuclearpowerplant that never opens.
Wejust keepthrowing moneydown the
smoke stack and getnothing in return.
Politicians, when they’re not wrapping
themselvesin the flag, hold execution
out as a solution to violent crime. It’s
nothing but a cruel, cynical joke on the
citizens.

What kind of money and resources
does it taketo fully defend a capital
client In Kentucky?

$50,000-100,000for 2 attorneys,an in
vestigator, a paralegal, scientificexperts
and mentalstateexperts. Studiesshow
that lawyers spend an average of 400
hours competentlypreparingandtrying

serious capital cases.A private prac
titioner with substantialoverheadwho
charged$20,000to representa capital
defendantwouldmakelittle ornothingif
he associatedhimself with co-counsel,
hired necessaryexperts,and otherwise
did what wasnecessary.

The Department of Public Advocacy
hasbeenable to pay attorneys han
dling capital casesonly $2500, the
lowestattorney fee in the nation for a
capitaldefense.Is that enoughfor an
appointedlawyer in Kentucky to doan
adequatejob?

The Departmentof Public Advocacy
choosesto pay $2500to attorneyswill
ing todefendcapitalcases.This is done
soDPA canuseits resourcesto carryout
its other important and statutorily re
quired functions.It is a difficult choice
whetherto spendmoneyrepresentinga
youthfuloffender or a condemneddeath
row inmate.But DPA must admit it is a
choice,albeit a Hobsou’s choice.

At 400 houra, $2500 equals approxim
ately$6 perhour. If a lawyer’s overhead
is$2.5perhour, heislosingmoney every
hour he works on the case. This is a
disincentiveto effective assistance of
counsel$2500is a token payment,es
sentiallypro bonowork.

To illustrate, this month my law parmer
Gail Robinson and I have accepted
public defender casesin Ohio and
Arizona. We’ve done this to survive
economically-while continuingto do
this importantwork. Our assignedhives
tigatorsin thesenew casesearn$30 per
hour - more than the statutory ratefor
public defendersin Kentucky. The pay
scalefor lawyers in Arizona, Ohio and
elsewherevariesfrom $75 perhour to
$40 per hour. AcrosstheOhio river, the
capis $25,000for2axtorneys-Sto10
times that in Kentucky.

The$2500capwasa numberpickedout
of thin air by the formerpublic advocate
over a decade ago, obviously for
budgetaryreasons.For themost part, it
was usedto supplementthepaymentto
contract public defenderswho would

Kevin McNally

K
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otherwisebecrushedby the burdenof a
seriouscapital case.Due to the "harsh
economicrealities"asdescribedbyJus
tice Wintersheimerof theDPA budget,
this policy hasevolvedto coverall cases
at the trial, appeal and post-conviction
stage, no matter how difficult or time
consuming. This an unconstitutional
level of funding. SupremeCourts, such
asFloridaandWest Virginia, acrossthe
countryhavebegunaddressingtheprob
lem. Similarly, state legislatures have
responded.

Something must happenin the legisla
tureor thecourtsto assistDPA in chang..
ingthepolicy. RepresentativeSheehan’s
proposalis the most creative I’ve heard.
Perhapsthere’s hope there.

Regardless, DPA needsto reevaluate
this policy. There are toomanyserious
casesfor DPA staff to absorb them all.
To try to dosowould burnoutseniorstaff
who remain. On the other hand, it is
unconscionablefor DPA to spend10-20
times the resources-depending whether
full-time stafforassignedcounselhandle
the indictment

Seven of Kentucky’s death row In
mateshad criminal lawyersrepresent
them who are now in prison, dis
barred, or dlsdplined by the bar, or
left the profession before being dis
barred.Can theultimate decisionsur
vive that kind of representation?

The Chief Justice has informally indi
catedourCourt feelsit unnecessaryto

adoptNLADA’s Standardsfor Capital
Representation. The rationaleis that
DPA has provided top-notch lawyering
in thesecases.The Court is correctthat
muchof the work doneby DPA staffand
assignedpublic defendersis well above
national standards. For a long time I
agreedthatno criteriashould be written
in stone.I did not believe that you can
accurately quantify caring or pride in
one’swork.

However, I’ve changedmy mind. I was
wrong. Some of the representation
providedKentucky’s deathrow inmates
has been grossly inadequate. For the
most part,one will searchreported Ken-
tricky decisionsfor 200 years in vain
trying to find an appellate court who
granted a prisonerrelief becausehis trial
lawyer didn’t do what he was supposed
to. Therefore,the problem mustbead
dressedprior to trial or prior to appoint
ment,if it is to be addressedat all.

For example,beforeIcouldbeappointed
to defenda capitalcasein Ohio, I had to
becertified by a committeeappointedby
the Ohio SupremeCourt and beforecer
tification eachlawyermustattend a death
penalty trainingseminar.

I wasrecentlycontactedby the American
Bar AssociationCommittee established
to studyfederalhabeascorpus. Inquiries
weremaderegarding the amazingstatis
tic that so many Kentucky death row
inmates were representedby lawyers
whohave sincebeendisciplined.Thisis
an embarrassmentto our Common-

wealth. Something must be done. My
feeling isweshouldconsideradoptionof
certificationor somestandardsbeforewe
permit an appointed lawyer to take a
humanlife in his/herhands.

Do you think capitalpunishment for
drug dealers will have any Influence
on the drugproblem in Kentucky?

Of course not. Drug king pins have a
shorter life expectationthan death row
inmates. The fact is that drug related
homicidesareadequatelycoveredby our
presentstatute.

Any other thoughts?

DPA muststruggleto find a way to in-
creasethe involvement of the private bar
in the legal/political battle against this
archaicmethodof criminal justice.This
isan enormousuntappedresource.

KEVIN MCNALLY
Attorneyat Law
P.O.Box 1243
Frankfort,Kentucky 40602
502227-2142

Kevin is afonner AuistantPublic Advocate
with DPA 12yearsa an appellatelawyer,
trial service: regional manager and more
recentlyas chiefof theMajor litigation Sec.
lion. He has representednumerouscapital
dlienk.He is afounding memberof KACDL
andalso a memberof th. KentuckyCoalition
toAbolishtheDeathPenalty.Helsenationally
soughtafterspeakeron capitaldefensetopics.

Fact #5

Most of those on death row could not afford
to hire a lawyer

According to captalcasemonitors, more than 75% of thoseon death row werefinancially unable to hire
an attorney to represent themat trial.

For more information:
National Coalition to Abolish theDeath Penalty,1419V St,NW, Washington,DC 20009

It’s easy to believe in the death penalty
if you ignore the facts
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PUBLIC ADVOCACY COMMISSION CHAIRMAN WILLIAM R.JONES
A WRJ7TENINTERVIEW

Before answering the questions sub
mitted, I shouldmake it clear that the
answersaremypersonalperceptionsand
donotnecessarilyreflectthe senseof the
PublicAdvocacyCommissionasabody.
The Commissionsimply has not ad
dressedsomeof the specific questions
asked.Someof the questionsaskedraise
issueswhich are importantenoughto be
specifically addressedby the full Com
missionin future agendas,if for noother
reason than to determinewhether the
Commissionshouldhave apolicy relat
ingtothespecificitem.Itwouldbeinap
propriate for me to attempt to give
specificanswerswhere the Commission
has not adopteda position regarding
them.There is a questionin my mind
aboutwhetherthe Commissionshould
adopt an official position on some of
them. Thus, my responseswill oftenbe
couchedin more generalandinclusive
terms.

What are the Commission’sreon
sibifities?

TheCommissionsratherlimitedrespon
sibilities are set out in KRS 3 1.015.
Theseresponsibilitiesare to select the
Public Advocate,review the perfor
manceofthepublic advocacysystemand
providegeneralsupervisionof thePublic
Advocate,assistthe officeof public ad
vocacy in ensuring its independence
throughpublic educationregardingthe
purposesof thepublic advocacysystem,
review and adopt an annualbudget
preparedby thepublic advocateandpro
videsupportforbudgetatyrequeststo the
generalassembly.

Of theseresponsibilities, in my view,
selectionof thePublic Advocateisby far
the mostimportant.As providedin KRS
31.020,thePublicAdvocateis the chief
administratorof the office for public ad
vocacy.He is appointedfor a termof 4
yearswhich is renewableunlessresnov
edbytheGovernor. It takesamajorityof
the full commission to makea recom
mendationto the Governorpertainingto
the appointment,renewalof appoint
ment,orremovalof thePublicAdvocate.

TheCommissionhasvery limited ability
to provide anything more than general
supervisionover the Public Advocate,
given the fact that the Commissionis
comprisedof a shifting membershipof
12 personsfrom throughoutthe Com
monwealth..In general,our supervision
islimited toreviewof averycomprehen
sivequarterlyreportsubmittedto us by
thePublicAdvocate.However,when the
occasion presents itself, we have ad
dressedmattersbroughtto the Commis
sion’s attentionby the PublicAdvocate,
anemployeeof theDepartmentofPublic
Advocacy,or a memberof the Commis
sion.

A Commissionprogramof public educa
tionregardingthepurposesof thepublic
advocacysystemis simply notpossible
giventhe fact that wehave no staffand
no budget. Individual membersof the
Commissiondomakepublic statements
by way of speeches,lettersto the editor
and such, in an attemptto further the
objectivesof the system,and to attempt
to createanunderstandingof why the
work of the public advocacysystemis
importantto protectthe rightsof all per
sons, not just those representedby the
systemin criminal cases.

Wedoreviewthe annualbudget,andin
the review processhavean opportunity
to askquestionsand suggestitems.The
budget, a fairly complex document
whichrequiresanintiTnate knowledgeof
the workings of the whole public ad
vocacysystemisprepared by the Public
Advocate. While the Commissionmay
adopt resolutions, address letters to
membersofthe executiveand legislative
branchesofgovernmentin supportof the
budget,and individually write lettersand
makecontactswithmembersofthe legis
lature, the Public Advocate necessarily
has the primaiy responsibility for pro
moting the adoptionof theDepartment’s
budget In this, the Public Advocate is
understandablyrestricted to a certainex
tent by budget preparation guidelines
from theGovernor’s office.There isalso
theproblemof theDepartment’sbudget
being partof the budget for the Public
Protection and Regulation Cabinet,
which includes14 agenciesrangingfrom
the public service commission and the
departmentof insurance to the harness
racing and the backside improvement
commissions.This isone area where the
Commission needsto explore better
ways to influence theprocess.

Why Is it Iniportant to have a Public
Advocacy Commission?

Perhaps the question should be re
phrased:‘Do weneeda Public Advocacy
Commission?"This is not said entirely
tongue-in-cheek After all, the Depart
ment of Public Advocacywascreated in
1972 and the Commission was not
created until 1982. If the Department
functionedeffectively without the Corn
missionduringitsfirst l0years,whywas
the Commission established? It is not
clear tome,andlegislativehistory is not
revealing, why the Commissionwas
createdin 1982.However,I assumethat
there was a needperceivedand some
articulatedreasonsfor its creation. It ap
pears to me that the Commission has
beenuseful in severalways: 1 It serves
to insulatetheDepartmentfromthemore
egregiousforms of political interferen
ces; 2 Sincethe Commissionis made
up of a groupofcitizensfrom throughout

William R. Jones
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the Commonwealth,its efforts onbehalf
oftheDepartmentmaybeaccordedmore
credencethan may be the casewhen
highlypartisanindividualsarespeaking;
3 The Commissionprovidesanon-par
tisan,non-politicalexternalreviewof the
operationof the Department;and 4
Throughthediversityof itsmembership,
the Commissionmay at timesbeuseful
in communicatingto the Departmentof
PublicAdvocacya general senseof the
direction in which the Department
should be moving.

In LRC v. Brown, 664 S.W.2d 907
Ky. 1984 the Court ruled that the
powerof theSpeaker ofthe Houseand
thePresident Pro Tern of the Senateto
appoint members to the Public Ad
vocacy Commission set out in KRS
31.O151b.c was "Invalid." Id. at
924. It went on to decide that "...any
persons so appointed may not
properly serve. However, since the
General Assembly has properly
createdtheboardsandcommissionsin
thesesituations, the governor should
fill the vacancies...."Id. How hasthis
affected the Public Advocacy Com
mission and how are these appoint.
mentscurrently being handled?

No doubt the presenceof members ap
pointed by the Speakerof theHouseand
the President Pro Tern of the Senate
would haveimproved theCommission’s
channels of communication with the
General Assembly. This may have
helped in promoting the needsof the
Departmentof Public Advocacy. How
ever, this is merely conjecture, sincethe
Court ruledtheseappointmentswere "in
valid" only 18 monthsafter theCommis
sion was established. Currently, the
Governorappointsmembersto fill these
2 positionson theCommission.I do not
know whether,or to what extent,Gover
nors Brown, Collins, and Wilkinson
have consultedwith the Speakerof the
Houseor the PresidentPro Tern of the
Senate in selecting personsto be ap
pointedto the Commissionto fill these2
vacancies.

What priorities doesthe Commission
have for the next year? the next 5
years?

The Commission has not formally
adopted any priorities. Basedupon con
tinuing discussions in the Commission
over a periodof time, however, it is ob
vious that the numberonepriority ishow
to increasetheamountof fundingavail
able to canyout the responsibilities of
the Department.

What do you seeas DPA’s finest
aspects?

Without question, thededicatedlawyers,
particularlythose whohave stayedwith
thedepartmentthroughoutthesedifficult
years,andwhohaverendered thehighest
qualityof legal servicesto indigent per
sons accusedof crimes. Without their
dedication,skill, imaginationand will
ingness to lay it on the line, and the
excellent managementof the Depart
ment’s limited resources,it would be
impossible to maintainthe high level of
servicerenderedby theDepartment.

What are DPA’s major problems?

Money,Money,Money! This problemis
addressedfurtherin question 8.

How is the Commission working to
insure DPA’s true independence?

I believe that you have true inde
pendence.As a memberof the Public
AdvocacyCommission,no onehas ever
brought to my attention a caseof inter
ferencewith the independenceof the ad
vocateto advocatethecauseof hisclient
If such.is happening,then the Commis
sion should bemade aware of it.

The Departmenthasmany significant
problems.How do you seethe Depart
mentsolvingthe below listedproblems
and what role does the Commission
play in thosesolutions:

A. The gross underfunding of the
public defenderprogram In Kentucky
as evidenced by contract counties
paying their attorneys the minimum
wage and full time public defenders
startingat woefully uncompetitiveand
unfairsalaries.

Without question; the public defender
programin Kentucky is grossly under
funded. The two resultsreferred to may
bothbe addressedin part by increased
appropriations from the General As
sembly.

A part of the problem with regard to
contract counties is that funding comes
from two sources: allotmentsfrom the
Department of Public Advocacy, and
grants from the countiesserved.Both of
thesesourcesmust be increased.While
the Commission may be able to have
someeffect upon the stateappropriation
picture, it is unlikely that their effortscan
be at all effective when dealing with
countygovernments.

With regard to the very low salariesfor
full timepublic defenders, a part of the
problem comesfrom the fact that KRS
31.020provides that assistantpublic ad
vocatesshall be coveredby the merit

system.Unlessthe salariesfor the par
ticular merit system classification in
which assistantpublic advocatesfalls is
increased, or the classification into
which they are placedis changed,addi
tional appropriationswill not alleviate
this problem. This is an areawhere there
arevariousdepartmentsof stategovern
ment which mayhave attorneyssalaries
setatunfairly low levels. Perhapsa joint
effort of these departmentsis needed.
TheCommission’srole, again,would be
in their contactswith members of the
GeneralAssemblyforincreasedfunding,
and attemptsto influencethe executive
departmentto work for reclassification
of thesepositions.

B. The Immenseburden that capital
casesput on theDepartment’s resour
ces,especiallytheattorneyswhohand
le thosecases.

More money? Of course. The Commis
sion has attemptedto gamerinterest in
pro bonohelp from theprivate barin the
capital litigation area. If we cannot get
the General Assembly to appropriate
more moneyfor theseefforts, the system
showssignsof totalcollapsein this one
area. Seek to have the death penalty
repealedin Kentucky? Litigation on the
ineffective assistanceof counselissue?
Perhaps a suitable vehicle will come
along. In themeantime,working forbet
ter appropriations from the GeneralAs
sembly seemsto be thebestbetKeep in
mind that inadequatefundingis endemic
in Kentucky. Kentucky ranks 47th in
funds expendedfor public defenderser
vices. But, it alsoranksnear the bottom
in percapita expenditures for education
aswell.

C. The significant turnover of attor
neys in theDepartment.

Do I needto sayit again? Money! The
Department hasone of the besttraining
programs in the country. And young at
torneys canget a lot of experiencefast.
But, there are not as many dedicated

ExperiencedAttorneys LeaveDPA

SinceAugust, 1988 14 auomeyshave left
DPA with a combinedtotal of serviceand
experienceto DPA of 81 years.

UK Athletics Resources
vs.

Ky. Public Defender Resources

The UK athletic budget for 1989-90 is
$15,971,965.That is a $1,097,865increase
overthe 1988-89athleticbudget.DPA’s FY
1990budget is $9 million to handle70,000
casesacrossthe Commonwealth.
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young attorneyswho arewilling tomake
the financial sacrifice necessaryto
defendthe rightsof the indigentaswas
the case20 yearsago.

D. The Inability of the Departmentto
hire thebestavailableattorneysdueto
uncompetitive salaries and the In
ability of the Department to firmly
commit a position to an attorney it
wants to hire.

This is a repriseofseveralpreviousques
tions. The inability of the Departmentto
firmly commita positionto an attorney
it wants to hireresults,asI understandit,
from a generalfreezeon hiring in which
eachnew hire must be submitted and
specificallyapproved.In timesofbudget
crunches,this is a commontechniqueto
cut costs.This is particularlydevastating
in a departmentsuchasPublic Advocacy
where there are not enoughpeople to
beginwith.

E. The inability to obtain favorable
criminal law legislation.

What constitutesfavorable criminal law
legislationis a questionwhichtheCom
missionhasnever addressed.Perhaps it
isnotonewhich theCommissionshould
address.Probably, there is a substantial
difference of opinion among the meni
bers of the Commissionon this issue.
There is probably agreementthat the
legislaturesofKentuckyandotherstates
haveover-criminalizedmuch activity in
our society today. And somestatutory
crime has not been updated. For ex
ample, Kentuckyhas a $100 limit for
misdemeanortheft. Also, there hasbeen
an increasein sentencelength.Kentucky
hasboth "truth-in-sentencing"andper
sistentfelony offensesenteaicing.Clear
ly, theseplace additional strainson the
prison systemwhich is already under
court orders to improve conditions of
imprisonmentand correct over-crowd
ing. Yet, the legislature representsthe
electorateand lastsessionrefusedto in-
creasethemisdemeanorlimit for theft to
$500.Depsitetheirobviousimpactupon
the sentencingprocess,causingsenten
ces to be much longer, apparentlythe
legislatureis alsooftheopinionthattheir
constituency favors such measuresas
persistentfelony punishmentand"truth
in-sentencing." Is thePublic Advocacy
Commissionabody which shouldtakea
position on criminal law legislationsuch
asthis?ShouldtheDepartmentofPublic
Advocacybe lobbying foramendmentor
repeal of such legislation? I could state
my personalopinion, but the Commis
sion hasnot adopteda position, and I
must decline to present my personal
opinion.

Any other thoughts?

It is importantto keepin mind that the
Commissionis a creatureof the legisla
tureandhasonly thosepowersgiven to
it by the legislature. Those are very
limited. The membersof the Commis
sionservewithout compensation,andthe
Commissionhasno staffand no budget.
Whatever is accomplishedby the Com
missioncomesaboutasaresultofvolun
teer effort by the membersof the Com
mission.TheroleofthePublic Advocacy
Commissionsinceits inceptionhasbeen
more reactivethan proactive. This is
partlydueto the part-timevolunteerna
tureof thecommission,partly dueto the
fact that there is no staffor budget,and
partly due to the inability to have very
manymeetingsduring theyear.Because
of the fact that commissionmembership
is scattered throughout the common
wealthand commissionmembersmust
take timeaway from their jobs or profes
sionsto attend meetings,it is extremely
difficult to have even one meeting a
quarterat which a quorum is present.
Depsitethesefactors, the Commission
has taken somesteps to attempt to al
leviate the strains on the system. As
Chair of the Commission, at the
Commission’srequest,I, alongwithPaul
Isaacs, Public Advocate, appeared
before the Board of Governorsof the
Kentucky Bar Associationto ask for a
resolution from that group urging its
membersto devote some of their pro
bono efforts to capital litigation being
conductedby the Departmentandto ask
that considerationbe given to distribut
ing someof the Bar’s IOLTA funds to
the Department.The Commissionwas
instrumentalin having the Administra
tive Office oftheCourtsadoptaform for
useby District andCircuit Court Judges
in seekingrecoupmentfrom defendants
representedby public defenders.Thisef
forts hasbeensuccessfulandtheamount
of recoupmentbeingchaxmeledbackinto
local defenderprogramshasincreasedin

eachquarter sincethat time. The Com
missionurgedthe Department to inter
vene in the Wilson casewherethe Cir
cuit Court JudgehasorderedtheKenton
Gallatin-Boone Public Defender,Inc. to
pay the costs of a capital defense.The
motion to intervenewas grantedand we
may now have a vehicle to litigate the
issue of who is responsiblefor such
defensecosts.On a continuingbasis,in
dividual members of the commission
exert efforts onbehalfof theDepartment
of Public Advocacy and local defender
programs. As Chair of the Commission,
I wantto takethisopportunityto publicly
thankall ofthe presentandpastmembers
for their efforts.

It would be easy to focusonly on the
negativesideof thepublic defendersys
tem. But I would like to focus on the
positive side, asthere aresomanyvery
positive things about the system. The
commonwealthis extremely fortunateto
havebeenable to attractandkeepsucha
large numberof dedicatedand highly
skilled attorneys, given the extremely
heavycase loads andlack of adequate
compensation and support services.
Kentucky is very fortunate to have a
well-managedDepartmentofPublicAd
vocacywhich isso efficient in the useof
its limited resources.Without thesevery
dedicated individuals and efficient
management,it would notbepossibleto
offer suchquantity andveryhighquality
of public defender servicesin the state.
Everyone working for the Department
has a right to be very proud of their
accomplishments.When I look at the
statisticson caseclearancesand results
obtainedfor the Department’s clients I
am certainlyproud to be associatedin
even this small way with what the
Department of Public Advocacy ac
complishes.

C

Bill wasappointedto theCommissiononJuly
15,1982. /tformerDeanofChaseLawSchool,
he received his J.D. from the University of
Kentucky In 1968, and his L.LM. from the
UniversityofMichigan In 1970.He iscurrently
a Professorat ChaseLawSchooL
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REMARKS OF JUSTICE JOSEPH E. LAMBERT
On theImportanceofCriminal DefenseWork

SupremeCourtJusticeJosephE. Lain-
bert spoke at the 17th AnnualPublic
DefenderTraining Seminaron thework
we do aspublicdefenders:

Through the years, I have attended a
great many luncheonsand from ex
periencehaveconcludedthat a luncheon
speechshouldnot be substantive,educa
tional, or cause any interferencewith
digestion. A proper luncheonspeech
shouldbeshort, light, humorousif pos
sible,and at most only mildly inspiring.
In my remarkstoday,I promiseto abide
by thesenormalrules.

Inote from the programthatthis seminar
beganon Sunday afternoonwith all-day
sessionsonMonday and today.Fromthe
program, it is obviousthat by now you
have had a rather intenseeducational
experienceandthatperhapsyourcircuits
arenearingoverload.With that in mind,
let mesuggestthat yourelax andI’ll tell
youhow your training directorprevailed
uponme to be here.

About this timelastsummer,I waswalk
ing acrossMain Streetin Lexingtonwith
Ed Monahan.I didn’t know Ed well but
had seenhim arguingcasesbefore our
Court and had met him on a few cc
casions.As we walkedtogether,I made
somecomment that as a new Justice,I
appreciatedthe highqualityof workper
formed by theDepartmentofPublic Ad
vocacy.With that Ed said to me,"Would
you mind saying that in public?" My
responsewas "Well, no. I feel that way
so I have no objection to saying it in
public." The next thing I knew,Ed had
mesignedup, a full yearin advanceto
makea speechatthisseminar.Of course,
no one canrefuseaninvitation extended
a year in advance, so here I am. The
lessonI learnedfrom the experienceI
havejustrecountedis this: No gooddeed
or kind wordevergoesunpunished.

Now that I’ve warnedyou not to expect
anything profound, I havecollected a
few thoughts to sharewith you.

As I standbeforeyou today,I recognize
that someof you mayfeelthat asapublic

defenderyou areoutsidethemainstream
of the legal profession in Kentucky. If
you holdsuch a view, it is not surprising
since it is an acceptedfact that you are
woefully underpaid, substantiallyless I
have learned,than your colleaguesin
surroundingstates. I recognizealso that
many of you struggle with a caseload
which exceedsanyreasonablelevel of
work which could be expectedof anat
torney. And perhaps worst of all, I
suspectthat many of you feel that your
work is not only unappreciatedby the
public, but is condemnedby many as
amountingto an interference with the
judicial processrather than asanintegral
partof the process.

It’s a simple and indisputablefact that
manyofyou havelaw schoolclassmates
who were less academically able than
you, who neverthelesshave lucrative,
genteel,country-club law practices. I
have no doubt thatmany ofyou wonder
from time to time why you stay in the
businessof representingindigentdefen
dantsfor little compensation,underpoor
conditions,andwith our properrecogni
tion of the serviceyou perform for our
society.

Unfortunately, neither Inor themembers
of my Court are in much of a positionto
address,let along solve,most of the
problemsyou encounter. Our foremost
duty is to decideissuesand caseson a
case-by-casebasis. Of course,we have
secondaryduties which include rule
makingandreview of the disciplineim
posedupon attorneys.

As apolitical andsocialrealist,it is clear
to me that the bestavenue to elevatethe
branchof our profession in which you
have chosento practiceis through you.
Of course,the judiciary, otherbranches
of government,and the private barcan
help, but no person or group of persons
is more capableof eloquentlystatingthe
importance of representing indigent
criminal defendantsthan you are. In a
recentissueof the publication of your
organization,TheAdvocate,a speechby
JohnDelgadowas reprinted.In his ad
dressis the following statement:

It is my very subjective opinionthat
the Constitutionandthe government
and stateof South Carolina,my per
sonaljurisdiction,are alwaysserved
and protectedwhen an individual is
affordeda fair trial. It is not, in my
very humble subjective opinion,
their criminaljustice system.Those
are our guarantees,our rights, our
protections,not GeorgeBush’s. I
think we are the conservatorsof the
1st, 4th, 5th, 6th, 8th and 14th
Amendmentsof the Constitution.
We are the law court officers, not
necessarilyjust those colleaguesof
ours that wear badges and service
revolvers. We are law enforcement
officers andthose are the rights and
guaranteeswe protect.

If viewssuchasthis weremorefrequent
ly brought to the attention of the public,
perhapsthe roleyou play in the criminal
justice systemwould be more fully un
derstood. As public defenders you
should takeadvantage of every oppor
tunity to inform thepublic that constitu
tional tights apply to all citizensandthat
you are officers of the court who have

JusticeJosephE. Lambert
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undertakento provide indigentpersons
accusedof crimes with their constitu
tionally guaranteedright to a fair triaL

In additionto increasingawarenessofthe
public interestinherentinprotectingthe
rights of persons accusedof crime,
public defendersmuststrive for a greater
degree of professionalism.Unlike your
counterpartswho are Commonwealth
Attorneys and your colleagueswho
devotetheir efforts to a civil practice,
thereis less of an assumptionthat public
defenderswill at all times practice their
profession in a thoroughly professional
manner. With full recognition of your
duty to representyourclients in a zealous
manner, at times you have been per
ceived as obstructionists willing to
engagein anypractice,ethicalor unethi
cal, to achievethe result youseek.On the
other handand as a general rule, Com
monwealthAttorneys aremore frequent
ly seen as the people’s representatives
who operateona higher ethicalplane and
in the public interest.

of being obstructionism.Such miscon
duct,whetherfromtheprosecutionor the
defense,shouldbe condemnednot only
by the courts, but by colleaguesof the
offendingattorney.

It ismy understandingthat this is the 17th
annual public defenders seminar, and
from the program it appearsto be an
outstandingeducational opportunity.
Seminarssuchas this one, professional
associationsyou belong to, and full par
ticipation in statebar activities all serve
to enhancethe level of professionalism
within the area of our professionyou
have chosen.

It is my view that as a greater level of
public and professional recognition is
accorded public defenders, the more
mundane but nevertheless important
items of interestto you such as income,
caselaodreductionand staffwill be ad
dressedby appropriateauthorities.

largemeasureof the briefsfiled by the
Departmentof PublicAdvocacyandthe
argumentspresentedby your very able
appellateattorneys,I was very quickly
broughtup to speed.

I rarely take the liberty of speakingon
behalfolmy colleaguesonthe Court, but
on one subject, I will take the risk. The
membersofour Courthave a highregard
for the quality of trial andappellate ad
vocacy which comesfrom the Depart
ment of Public Advocacy. Generally
speaking, we feel confident that trial
counsel is competent and preparedto
representtheir clients, and that the issues
presentedby appellate counselinclude
all issueswhich might reasonablyleadto
someappellatecourt relief.

As you must have gathered throughout
this talk, I for one very muchrespectthe
work you do. It takes a strong belief in
the constitutionalrights of citizens to
undertakea job whereby you must "take
all corners"for inadequatecompensation
and with inadequatepublic esteem.But
without lawyerssuchasyourselveswho
arewiling to makethepersonal sacrifice
and uhdertake unpopular clients and
causes,our systemof law couldnotsuc
ceed.Without your efforts, the rightsof
all citizenswouldbe in jeopardy.

/

We,of course,know that thesegeneral
perceptionsare nonsense.In my brief
tenureon the Supreme Court, several
instancesof outrageousprosecutorial
misconducthavebeenbroughtbeforethe
Court,andin manyinstances,suchmis
conducthasbeendealt within a very
harsh manner. Likewise, I have en
countered instancesinwhichconductby
public defendersgaveevery appearance

In conclusion and as a personalcom
men!,whenlcarnetotheSupremeCourt,
I confessto a measureof weaknessin
criminal law andconstitutionallaw asit
applied to the rights of persons accused
of crime. I recall hearing terms and
phrasessuch as "a Brady violation," a
Bruton error," or a "Boykinizeddefen
dant" andnothavingany ideawhat coun
sel was talking about.I won’t boreyou
with an explanation or excusefor my
condition, but will saythat asa result in

I appreciatethe opportunity to appear
before you and wish you well in the
remainderof this meeting.

1.
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WEST’S REVIEW

KENTUCKY COURT
OF APPEALS

RCr 11.42RELIEF-PERJURY
Commonwealthv. Basnight
Basnightv. Commonwealth

36 K.L.S. 6 at 1
June5,1989

The Court withdrewits previousopinion
in this case, rendered on February 3,
1989,andissuedanamendedopinion in
which thefull namesof theminorvictims
of sexualoffensesare replacedwith ini
tials only.

JURY POLL-RELIEF IF
JUROR IS UNCERTAIN
Glassv. Commonwealth

36 K.L.S. 6 at 8
June5,1989

During polling of the jury after it
returned a guilty verdict at Glass’trial for
seconddegreecrinaii1 abuse,one juror
indicated that sheagreedto the verdict
"on a lessercharge."Thetrial judgethen
clarified to the juror that seconddegree
criminal abusewasa lesseroffensethan
first degree. The trial judge overruled a
defensemotion to voir dire the juror.

TheCourt of Appealsheld that Glasshad
no right to voir dire the juror. If he was
dissatisfledheshouldhaveaskedthetrial
court to declarea mistrial or to sendthe
july backfor further deliberations. The
Courtfurthernotedthat the juror’s "ini
tial ambiguousexpressionof doubt was
cured by her subsequentunequivocal
answer that sheassentedto a guilty ver
dict on second-degreecriniiiial abuse."
The Court found nothing in the record
which would indicatea "lack of free and
voluntary assent"on thepartof thejuror.

THEFT BY FAILURE TO MAKE
REQUIREDDISPOSITION

Wails v. Commonwealth
36 K.L.S. 7 at
June9,1989

In this case,theappellant arguedthatthe
events which led to his conviction of
theft by failure to makerequireddisposi
tion involved a simple contract dispute
and that no crime wascommitted.Walls
had agreed to produce 1,000 football
programsfor theBoyleCountyandDan
ville Booster Clubs. Pursuantto the
agreement,Wallswas to sell advertising
space in the programsand divide the
proceedswith the BoosterClubs. Walls
collectedover $13,000from the sale of
the advertising but failed to properly
sharethefundswith theclubs.Insteadthe
fundswerespentforWalls’ personaluse.

The Court of AppealsrejectedWalls’
argument that his actsdid not constitute
a crime. "...Wallsknew hehad the legal -
obligation by agreementswith the
boosterclubs to give the clubs a definite
percentageof all proceedscollectedfrom
advertisements.Thishe failedto do and
he intentionallydealtwith the proceeds
ashis own." The Court cited Blanton v.
Commonwealth,Ky.App., 562 S.W.2d
901978asauthority for its decision.

KENTUCKY SUPREME
COURT

PUBLIC DEFENDERS.
PRIVATE REPRESENTATION

Ky. BarAssn.v. UnnamedA#orney
36 K.L.S. Sat 15

May 4,1989

This decisionoverrulesKBAv.Kemper,
Ky., 637 S.W.2d 637 1982, "to the
extent it authorizes a part-time public
defenderto obtain releasefrom his ap
pointed duties and thereafter accept
private compensationfor representing

the client." The respondentin the instant
casehad,at the behestof his client,ob
tained leave of court to withdraw asap
pointed counsel and had then been
employed by the client. The Court’s
decisiondisallowssuch an arrangement.

COMPETENCY
Mozeev. Commonwealth

36 K.L.S. 5 at 16
May 4, 1989

In this case,the Courtheld that the trial
court did not err when it found Mozee
competentto standtrial. Mozeepresent
edevidenceat a seriesof compentency
hearingsthat he was mentally retarded
andfunctioning at the level of a 6 -to-9
year-oldchild. The commonwealthcon
trovertedthisproofwith evidencethata
yearprior to trial Mozeewascompetent
and that thedeteriorationinhiscondition
could be malingering. The common
wealth alsointroducedlay evidencethat
Mozeehad conductedhimself aswell as
the averageprisonerat institution dis
ciplinary proceedings.The Court held
that this evidenceprovideda sufficient
basisfor finding Mozeecompetent.The
Court alsoheld that Mozeewasnot en
titled to an additionalcompetencyhear
ing prior to sentencingin the absenceof
someevidenceof changein his condi
don.

COMPETENCY HEARING
Pate v. Commonwealth

36 K.L.S. Sat 18
May 4,1989

Prior toPate’strial a competencyhearing
wasconducted,resultingin afindingthat
Pate was competent.A motion for an
additional competency hearingbefore
final sentencingwasdenied.

TheCourt notedthat in Moody v. Com
monwealth, Ky.App., 698 S.W.2d 530
1985 it held thatan incompetentdefen
dantmaynot be sentenced.However,as

Linda West

This regularAdvocatecolumn reviews the published criminal law decisionsof the United StatesSupremeCourttheKentuckySupremeCourt,
and the KentuckyCourt of Appeals,except for deathpenalty cases,which arereviewedin TheAdvocateDeathPenaltycolumn, andexceptfor
searchand seizurecaseswhich are reviewedin TheAdvocatePlainView column.
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inMozee v. Commonwealth,supra, the
Court wenton tostate"[t]hereisnought
to a continualsuccessionof competency
hearingsin the absenceof some new
factor."JusticeCombsdissented.

KRS 508.100-
CONSTITUTIONALITY/OPINION

EVIDENCE
Carpenterv. Commonwealth

36 K.L.S. 6 at 31
June8,1989

The appellants,husbandand wife, ar
gued thatKRS 508.100was unconstitu
tionallyvoid for vaguenessby virtue of
its useof thewords"permits"and"may"
whenproviding thatapersonis guilty of
first degreecriminal abusewhenhe"per
mit., anotherpersonof whom he hasac
tual custody to be abusedand thereby
...placeshimin asituation thatmaycause
him seriousphysicalinjury." Emphasis
added.The Court held that use of the
word "may" in thestatutewasnotuncon
stitutionallyvaguesincethatlanguageis
brought into play only when abuseis
involved. As to the statute’suseof the
word "permits" theCourt found that this
term was unconstitutionallyvaguean-
lessit wasmodified by theword "mien
tionally." The Court adoptedthis con
structionof the statutein ordertosaveit.
However, the Court nevertheless
reversedthe wife’s conviction sinceshe
was found guilty pursuantto a jury in
structionwhich did not require that she

- have intentionallypermittedthevictim’s

TheCourt alsoheld thatthe trial court did
not err in permitting expert testimony
that thevictim’s injuries wereintention
ally caused.The Court held that this tes
timony didnotinvadetheprovince ofthe
jury.

DOUBLE JEOPARDY
MISTRIAL-RETRIAL

Tinsley v.Jackson
36 K.L.S. 6 at 45

June8,1989

A mistrial wasdeclaredover defenseob
jection at Tinsley’s trial following a
failureby the commonwealthto provide
exculpatory evidence. Tinsley sub
sequently soughtto bar his retrial on
doublejeopardygrounds.

The CourtrejectedTinsley’s argument.
TheCourtheld that. "A partyseekingto
preventhis retrialupon doublejeopardy
groundsmust show that the conduct
giving rise to the order of mistrial was
precipitatedbybad faith, overreachingor
someotherfundamentallyunfair action
of the prosecutoror court." The Court
foundno indication of bad faith in the
prosecutor’saction.The Court went on

to saythat atTinsley’s retrialtheproblem
of the lost evidencemightbedealtwith
by a "missing evidenceinstruction"as
authorized in Sanborn v. Common
wealth,Ky., 754 S.W.2d 534 1988.

EVIDENCE-RELEVANCY
Commonwealthv. Johnson

36 K.L.S. 6 at 32
June8,1989

At Johnson’strial, the commonwealth
was permitted to introduceproof that
during asearchofJohnson’sroompolice
officersworerubberglovesbecausethey
hadheardthat"he...mighthaveAlDS..."
The Court agreedwith Johnsonthat this
evidencewasirrelevantbutheld that it
washarmlessinview of the overwhelm
ing evidenceofguilt. SeePlainView for
adiscussionof searchandseizureissues
in Johnson.

TRUTH-IN-SENTENCING
STATUTE-PRIOR CONVICTON

MeLsonv. Commonwealth
Cram v. Commonwealth

36 K.L.S. 7 at 9
June29,1989

In this case,the Court held that a prior
felony convictionmaynot beusedunder
KRS 532.055, the truth-in-sentencing
statute, unlessthe time for appealingthe
conviction hasexpiredor an appealhas
beentaken andthe judgmentaffirmed.
The Court held that the introductionof
convictionswhichwereonappeal,at the
appellant’ssentencinghearingson other
charges,washarmlesssincethe convic
tions onappealwereultimatelyaffirmed.
The Court alsoheld thattheruleit stated
"doesnotapply...topendingmotionsfor
discretionaryreview." JusticesLeibson
andVancedissentedfromthis portionof
the opinion.

RIGHT TO COUNSEL
Commonwealthv. Williamson

36 K.L.S. 7 at 5
June29,1989

Thiscasereversesadecisionof theCourt
of Appealswhich held thatWilliamson
was deniedhis right to counselwhen,
while beingheld on misdemeanorchar
ges,he was utilized in a line-up in con
nectionwith a robbery investigationand
wasidentifiedastherobber.Priortothe
lineup,Williamson was advisedof and
waivedhis righttohavecounselpresent.
After being identified,Williamsonwas
givenMiranda warningsand thengave
an incriminatingstatement.

At thetime ofthe lineupWilliamsonwas
not represented by counsel on the
chargedmisdemeanors.TheCourt addi
tionally found that he had madeno re
quest for appointment of counsel on

thosecharges.Thus,in theCourt’sview,
neither White v. Conunonwealth,Ky.,
725 S.W.2d597 1987 nor Arizona v.
Roberson,_U.S._, 108 S.Ct.2093,100
LEd.2d7041988wasapplicable."The
fedora]law andthe law in theCommon
wealthnowis that, oncea chargeddefen
dant hasspecifically requestedcounsel
in connection with those crimes for
which hehasbeencharged,hecannot be
furtherquestionedaboutthosechargesor
questionedconcerningseparateand in
dependent charges without counsel
being informed." Justice Combs dis
sented.

UNiTED STATES
SUPREMECOURT

HABEAS CORPUS." CUSTODY"
Malengv. Cook

45 CrL 3057
May 15,1989

Maleng’s 1958state convictionof rob
beryresultedin a twentyyearsentence
which expired in 1978. However, the
robberyconvictionwasusedby the state
toobtainanenhancedpenaltyforMaleng
on a laterconviction. After expirationof
the robbery sentence,Maleng filed a
federal habeas petition attacking the
1958 conviction. The District Court dis
missedthe petition on the grounds that
Malengwas no longer"in custody"pur
suantto the 1958conviction.TheCircuit
Court reversed.The SupremeCourt, in
turn, reversedtheCircuit Court, holding
that Malengwasnot "in custody" asre
quired by 18 U.S.C. 2241c3.The
Courtheld that the fact thatMaleng was
servingasentenceenhancedby his 1958
convictionwas insufficient.

SENTENCING-VINDICTIVENESS
Alabamav. Smith

45 CrL 3073
June12,1989

In this case, the Court held that the
presumptionof vindictivenessrecog
nized in North Carolinav. Pearce,395
U.S.711,89S.Ct. 2072,23L.Ed.2d656
1969 doesnot apply when a sentence
imposedaftera trial is greater thari one
previously imposedfollowing a guilty
plea.Smithwas givenn,ininiumsenten
cespursuantto a pleabargain. However,
hesubsequentlysucceededin havinghis
guiltypleavacated.Following a trial, the
samejudge sentencedSmithto the max
imumpenalties.The Court notedthatthe
sentencing information available to a
judge following a guilty plea is far less
than that available to him following a
trial. Thus,impositionofaharsherpenal
ty maybe reasonable.Under thesecir
cumstances,the presumption of vindic

K
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tivenesshas"no basis."JusticeMarshall
dissented.

BURDEN OF PROOF-
PRESUMPTIONS
Carella v. Caltfornia

45CrL3097
June15,1989

At Carella’s trial for theft by failure to
return a leasedcar, the jury was in
structedthat it could presumeintent to
commit theft if Carella had failed to
return the property within 20 daysof a
written demand for it following expira
tion of the lease.The jury was also in
structed that it couldpresume"enibez
zlexnent"from failure to return the car
within 5 daysof expirationof the lease.

The Supreme Court unanimouslyheld
that the instructionsdeniedCarella due
processby relieving the stateof its con
stitutional obligation to proveeachele
ment of the offense. See Francis v.
Franklin, 471 U.S.307, 105 S.Ct. 1965,
85 L.Ed.2d 344 1985.

DOUBLE JEOPARDY
Jonesv. Thomas

45 CrL 310
June 19,1989

Thomas was convicted of both felony
murderand the underlying felony and
sentencedto life and 15 years, respec
tively. The Governor later commutedthe
15 yearsentenceandthe trial courtsub
sequentlyvacatedthe convictionfor the
underlying felony on double jeopardy
grounds. Thomassoughthabeascorpus
relief arguingthat, sincethe lessersen
tencehadbeencommuted,andthussatis
fied, the trial court shouldhave vacated
the felony murderconviction. The 8th
Circuitagreedwith Thomasandheldthat
oncehe had satisfied one of the two
sentenceshe could not be required to
serve the other. The Supreme Court
reversedholding that the state court’s
remedy fully protectedThomasagainst
doublejeopardy.JusticesBrennan,Mar
shall,Scalia,andStevensdissented.

SELF-INCRIMINATION-
MIRANDA

Duckworthv. Eagan
45 CrL 3172

June 26,1989

At his arrestEagan wasgiven warnings
which deviatedfrom thoseprescribedin
Miranda in that he wastold that,should
he requestan attorney, one would’ be
appointed"if andwhenyou go to court"
The majorityheld that this deviation did
not render the warningsfatallydefective
by linking theright tocounseltoafuture
event. Other language in the warnings
sufficiently conveyedto Eagan that he
could "stop answeringat any time until
he talked to a lawyer." The Courtfurther
notedthat: "We haveneverinsistedthat
Miranda warningsbegiven in theexact
formdescribedin that decision."Justices
Marshall, Brennan,Blackmun, and
Stevensdissentedonthe groundsthatthe
deviation in the warning could "lead a
suspectto believe that a lawyerwill not
be provided until some indeterminate
time in the futureafterquestioning."

LINDA K. WEST
AssistantPublicAdvocate
AppellateBranch
FrankfortPublications Available

Involuntary Civil Commitment
a manualfor lawyers andjudges

A manual for traininglawyers andjudgeson representingclientswith mental illness
in involuntarycivil commitmentproceedingsis availablefrom theCommissionon
the Mentally Disabled.This hands-onmanual,with sectionsfor the respondent’s
attorney,the state’s attorneyandthe judge,providespracticalguidancefor eachstep
of the process,beginning with pre-trial hearing issuesand continuing through
post-hearingresponsibthties -

Also includedare40pagesof charts detailingmorethan 125 statutory provisionsin
the nation’s 51 jurisdiction. Themanualis available for $30.00.For ordersof 10
or more the charge is$20.00percopy.Pleasemakeyourcheckpayable to ABA/FJE
include $3.00 for postageand handling and sendto ABA, Commissionon the
Mentally Disabled, 1800M Street,N.W., Washington,D.C. 20036.

ABA Criminal JusticeMental Health Standards
The ABA Criminal Justice Mental Health Standardsprovide assistanceon a wide
range of issuesconcerningthe involvement in the criminal justicesystemof persons
with mentaldisabilities frompretrial evaluationsand expert testimony to sentencing
offenders with mentalillness and mental retardation.The 102 "black letter" stand
ards areofficial ABA policy. Limitedquantitiesof the500 pageedition PC Order
Number 509-0041are availableat no cost. Orderfrom:

ABA
OrderDepartment
750 N. Lake ShoreDrive
Chicago,illinois 60611
312988-5555
Pleaseinclude the order number with your request.

MOTIONS COLLECTED,
CATEGORIZED, LISTED

The Departmentof Public Advocacy has
collectedmanymotions filed in cnininal
casesin Kentucky, and hascompiledan
indexof the categoriesof the various mo
dons,andalistingofeachmoiion.Each
motion is acopy of a defensemotion flied
in an actualKentucky criminal case.They
wereupdatedin February,1989.

COPIES AVAILABLE

A copy of the categoriesand listing of mo
tions is free to any public defender or
criminal defense lawyer in Kentucky.
Copies of any of the motions are free to
public defendersin Kentucky. whetherfull-
time, part-time, contract, or conflict.
Criminal defense advocates can obtain
copiesof anyofthemotioni for the costof
copyingandpostage.EachDPA field office
hasan entireset of the motions.

HOW TO OBTAIN COPIES

If youareinterestedin receivinganindexof
the categoriesof motions, a listing of the
availablemotions, or copiesof particular
motions,contact:

TEZETA LYNES
DPA Librarian
1264 LouisvilleRoad
Frankfort,Kentucky 40601
502 564-8006 Extension119
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6TH CIRCUIT HIGHLIGHTS

RULE 11 AND MONETARY
SANCTIONS

The Sixth Circuit addressedthe assess
ment of attorneys’ feessanctionsunder
Rule 11 of the FederalRules of Civil
Procedure in Jacksonv. Law Firm of
O’HarA_F.2d_, 18SCR 12,126th
Cir. 1989.The districtcourthadordered
attorney RobertGettys to payattorneys’
fees of more than $40,000to threelaw
firms which defendeda legalmalpractice
actionbroughtby Gettys againstthe law
firm of O’Hara.The Court found that the
recordfully supportedthedistrictcourt’s
conclusionthat Gettysviolated Rule 11
by filing a legal malpracticecomplaint
for improperpurposeswithoutmakinga
reasonableinquiry into the factsor exist
ing law. Gettysstipulatedthe reasonable
expensesofthe law firm representingthe
O’Harafirm were$14,655 butcontested
theassessmentof $16,308to theO’Hara
flim and$9,500to a firm representinga
formerO’Harapartner.

Apparentlybecauseof the flagrant na
tore of the violation, the district court
computedattorneys’feesat a rate higher
than that ordinarily paid in the com
munityandadded20%to the actualchar
gesfor paralegal/secretarialworL The
6thCircuit statedthat in most cases,in
cluding thepresentone,a "lodestar"cal
culation of attorneys’fees and actual
chargesfor relatedexpensesprovidea
sufficient deterrent. The Court recog
nizedthat imposingmonetarysanctions
pursuanitoRule 11 abovea defendants’
actuallitigation costsmaybeconstrued
asa fine imposedfor criminal contempt
and,thus,greaterdueprocesssafeguards
might apply.

The Court also statedthat the district
court should determineif any equitable
considerationsexistfor settingthe total
attorneys’ feesanctionatanamountless
than the total requestedby defendants
andfoundreasonableunderthe standard
ofprevailingmarketrateand actual

paralegal/secretarialcharges.The dis
trict court was also orderedto snakea
specific finding with respectto Gettys’
ability to pay thesanction imposed. The
Court concluded that becausethe
primary purposeof Rule 11 is to deter
filing frivolous lawsuits andfiling court
papers for improper purposes, full
recoveryof reasonabletime andexpen
sesincurredby the offendedparty isnot
invariablyrequiredand that extenuating
circumstancesshould be taken into ac
count.

EXCUSABLE NEGLECT
STANDARD FOR LATE NOTICE

APPEAL

In Marsh v. Richardson,- F.2d _, 18
SCR10, 176thCir. 1989,the 6thCir
cuit dismissedtherespondent’sappealof
the grantingof habeascorpusrelief to
Marsh on the groundthat the noticeof
appeal was untimely filed. Respondent
filed a latenoticeof appealmorethan30
days after final judgmentwas entered.
WhenMarshmovedto diemiason that
ground, respondentfiled a motion to ex
tend the time period within whichto file
notice of appeal. The district court
grantedthe request, finding that coun
sel’s vacation,his lack of know-ledge
that theunderlyingjudgmenthadissued,
the workloadhandledby hisagencyand
the importantnatureof the legal issues
presentedestablished"good cause"for
the tardy filing.

The 6thCircuit heldthatunderFR.A.P.
4aX5,"goodcause"is applicableonly
to caseswhere the motion to extendis
filed before the 30-daytime periodex
pires.Otherwise,the grant of an exten
sionshouldbeevaluatedunder the "ex
cusableneglect" standardwhichhascon
sistentlybeenheld to bestrictandcanbe
met only in extraordinary cases.The3
errorsby counselin this casewerefound
not to be excusableunderthis standardi
1. becausecounselhad no systemto
bring it to his attention,he didnot learn

of thejudgment in the five daysbetween
its entry and hisdeparturefor vacation,
althoughhisoffice receivednotice of it.
2. counseldid not learnof thedecision
immediately upon his return 2 weeks
laterbut learnedof it 7 daysafter return
from hisvacation.3., counseldid not
file notice of appealduring the 5 days
remaining in the 30 day period but in
stead "miscalculated"the time period
andfiled the noticelate. The Court noted
that sucherrorsindicateda seriouslack
of diligence and inattention to the
everydaydetailof thepracticeof law and
could not be consideredto be inadver
tence which occurred despite counsel’s
affirmativeefforts to comply.

EXPENSE OFTRANSPORTING
TO TRIAL AND DEPOSiTION

EXPENSESAS COSTS

InSalesv.Marsha1l,_F.2d18 SCR
10,5,45Cr.L 20946th Cir. 1989,the
SixthCircuitCourtof Appealsaddressed
thedeterminationandallocationof costs
in stateprisoners’ civil rights actions.
The Court held that wherea statehas
beencompelledby a writ of habeascor
pusad tesriflcandwnto transporta state
prisoner to and from federal court for
irialofhis civil rightsaction,theexpense
oftransportationcannotbetaxedascosts
against the unsuccessfulprisoner-
litigant. The Court also held that Sale’s
indigencydid not prevent the taxation
againsthim of the costs of taking and
transcribingdepositions reasonably
necessaryfor the litigation. The statute
thatpermitsan indigentparty to proceed
in formapauperismerely providesthat
such a personmay commencea suit
without prepayment of fees andcosts.
Whilesuchcostscanbeassessedagainst.
an indigent civil rights plaintiff at the
conclusionof theaction,a determination
of the reasonablenessof the amount
claimedand the party’s capacityto pay
the assessedcostsmustbemadewhena
partyclaimsindigency.

DONNA BOYCE

Donna Boyce

This regular Advocatecolumn highlightspublishedcriminallaw decisionsof significance of the 6th Circuit Courtof Appeals exceptfor search
and seizureanddeathpenaltydecisions,which arereviewedin PlainView andTheDeathPenaltycolumns.
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PLAIN VIEW
SEARCH AND SEIZURE LAW AND COMMENT

Over the past few years, the Reagan
RehnquistCourthaswreakedhavocon
theconstitutionaltights of accusedper
sons,particularly in the4th Amendment
area. It was thusalmostwith relief that
theendoftheOctober1988termfocused
upon suchthings asabortionand flags,
and left alone the now emasculated4th
Amendment.Our attentionthusfocuses
on other Courts, and particularly two
decisions of the Kentucky Supreme
Court.

THE KENTUCKY
SUPREME COURT

The Kentucky SupremeCourt recently
granteddiscretionaryreview of a case
involving two particular searches.In
1985,a motelguestat thePennyPincher
Motel called the police,complainingof
a disturbance. Upon arriving, the police
sawCharlesDavid Johnson,a "known
druguser",who appearedtobeunderthe
influence.While oneofficer talkedwith
Johnson,another shined his flash light
throughanopeningin the window cur
tain. Becausedrugparaphenalia,a white
powdery substance,andahandgunwere
observed,Johnsonwas arrestedand a
searchwarrant obtainedand executed,
revealingeachof the previouslyviewed
items.

Threedayslater,Johnsonwasseenin the
parking lot of a Ramada Inn. Thepolice
obtaineda warrant for Johnson’scar;
however, thedistrictjudgeturneddown
the petition for a searchof Johnson’s
room. The police went to the room in
order to executethe warranton the car,
and again discoveredthe room ajar.
Johnsonansweredthe door by stepping
inthehallway. After he was told of the
warrantto searchhiscar,heagreedto get
akey,eventuallywentbackintohisroom
andtriedtoshutthedoor.Thepolicekept
him from doing so, went into the room
and again discovered drugs and
paraphenaiia.

TheCourtof Appealscondemnedboth
searchesasbeing in violation of the 4th
Amendment and Section 10. The
Supreme Court granteddiscretionary
review. Commonwealth p. Johnson,
Ky., - S.W.2d

_____

1989.

First, the Court, in an unanimous
decision authored by Justice Lambert,
held that the PennyPinchersearchwas
not unconstitutional.BecauseJohnson
had left his door ajarand his curtains
open,he exhibitedareducedexpectation
of privacy. "[O]ne who assertsthat his
rights have been violated by an un
reasonablesearchaccomplishedby look
ing through a motel room window or
doormustshowthat hetook precautions
sufficient to create an objectively
reasonableexpectationof privacy." Id.
MasterSlip Opinion,p.4. Further, the
officer’s act of shining a flashlightinto
anareaconcerningwhich the defendant
hadexhibited this reducedexpectation
wasmerelyviewing itemsin plainview
from a placehe had a rightto be.

The Commonwealthdid not fare as well
on the RamadaInn search.The Com
monwealth attempted to justif’ that
searchbasedupon an officer’s safetyex
ception to the warrantrequirement.It
shouldbe recalledthat Johnsonhad had
a handgunin his roombut3 daysearlier.
That factjustified the officers in follow
ing Johnsoninto his room in order to
observehimwhile hewasgettinghis car
key, accordingto the Commonwealth.

The Courtrejectedthis argument,saying
that sucha police protection exception
would allow the police to "engage in
forced, warrantlesssearchesin a multi
tudeof otherwiseprohibitedcircumstan
ces."The Court further expressedcon
cernthat suchan exceptionwouldopen
the door for pretexualsearches.

Thisdecisionisremarkablefor 2reasons.
First, the call for reducedprivacytights
in ordertosecureincreasedpolicesafety
has long beena difficult temptressto

resist.See for example Terry v. Ohio,
392U.S. 1, 88 S.Ct.407,9LEd.2d889
1968 and its progeny. Secondly, the
Court basedits holding entirely upon
Section10 oftheKentuckyConstitution.
Kentucky’s Section10 hasbeenall but
ignoredin recentyears,aftermanyyears
of extensiveuseearlierin the century.It
is hearteningto seethe Kentuckyhigh
court vigorously protect the privacy
tightsof our citizensunderSectionTen
at the sametime the United States
Supremecourtis turninga deafearto the
tightsprotectedby the4th Amendment.

All the Justices agreedupon the affir
mance of the defendant’s conviction
baseduponthePennyPinchersearch.On
the RamadaInn search,JusticesWinter
sheimer,Stephens,and GauL dissented.
BecauseJusticeCombsdidnotsit onthis
review of the Court of Appealsdecision,
the Court of Appealswas affirmed "by
anequallydividedCourt."

Justice Wintersheimer in dissent
"strongly" rejected "any implication
from the majority opinion thatthissearch
was a pretext. lie would have affirmed
the conviction related to the searchof
Johnson’sroom at theRamadaInnbased
uponhis concernfor the police officer’s
safety."Thepolice entry into Johnson’s
Ramada Inn room vas perfectly
reasonable to assurethat he did not
emergewith a gun inhand."

JusticeCombsjoined the Courtto author
the 4-3 decisionin Mash v. Common
wealth, Ky., 769 S.W.2d 42 1989.
Here,Officer Clovis Lovelacesaw two
men"hunchedoverthe street"at night.
WhenLovelacearrived,onemanleft and
went to a house.Mashon theother hand
stoodup and put money in his pocket.
BecauseLovelacebelieved gambling
wasgoingon,hearrestedMash,andtook
himtothejail, where an inventory search
was conductedunder somewhatsuspi
cious circumstances. The gambling
charge was at some point dismissed.
Later,Mashfiled suit againstlaw enfor

Fznk Lewis

ThisregularAdvocatecolumn reviewsall publishedsearchandseizuredecisionsof the UnitedStatesSupremeCourt, theKentucky SupremeCourt
and theKentucky Courtof Appealsandsignificantcasesfiom other jurisdictions.
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cementauthorities. Oneyear later, the
pills wereanalyzedandsaidto be LSD.
Marsh’ssuppressionmotionallegingan
illegal arrest was denied, and he ul
tixnately wasconvictedand sentencedto
twenty20 yearsas a PFO2nd.

The Court reversed, holding that
Lovelacedid not see a misdemeanor
committedinhis presence.Thus,the ax-
rest was illegal, and the jail inventory
searchwas a taintedfruit of the illegal
arrest.

KRS431.005ldreadsthat anofficer
"maymakeanarrest...without a warrant
whenamisdemeanor,asdefinedinKRS
431.060,has been committedin his
presence."Lovelaceobviously did not
seeMash gambling. It is questionable
whetherhe had probable causeor even
an articulable suspicionthat anything
was going on. Thus, the arrest was
reviewed as violative of KRS
431.005ld."[T]he subsequentsearch
and seizurewerealso illegal and viola
tive of the rights possessedby appellant
under Kentucky Constitution Section
10."

The Commonwealth tried to savethe
convictionby citing Cooperv. Common
wealth,Ky. App., 557 S.W.2d341979.
There, an officer stopped Cooper for
speedingandsmelledmarijuanawhenhe
rolled down his window. The Court ap
peared to hold that becausethe officer
smelledmarijuana,he thenbad probable
causeto believeCooperhadbeenin pos
sessionof marijuana.

TheCourtrejectedthis argument,saying
Cooperhad "attemptedto graft themore
relaxedprobable cause standardinto
KRS 43l.0051d where it doesnot
belong." The Courtoverruledthat por
tion of Cooper.By doing so,the Court
further breathednew life into KRS
431.005,an important tool for defense
attorneyswho practice in district court.

JusticeVancedissented,joined by Jus
ticesLambert and Wintersheimer.Jus
ticeVancesaw the factsasindicatingthat
Lovelacehad seenMash gambling.Fur
thermore, the dissentwould not have
overruledCooper,saying thatthere,too,
the officer had observed the mis
demeanor being committed in the
officer’s presence.

THE UNITED STATES
SUPREME COURT

One mid-May decision of the United
StatesSupremeCourt is worthy of note.
In Graham v. Conner,490 U.S.

__

109
S Ci 1865, 104L.Ed. 2d443 1989,the
Court reviewed an appalling arrest.

Grahamfelt an insulin reactioncoming
on,andhada frienddrive himto astore.
Becausetheline at thestorewastoolong,
Grahamleft andaskedhisfriend totake
him to anotherfriend’s house.Officer
Connor followed, thinking something
wasgoing on,andstoppedthe car. Con
ner called for backupassistance,while
Grahampassedout. Once the other of
ficers arrived,Grahamwas rolled onto
the sidewalkwith his handscuffed be-
hindhis back.He was then shovedface
downonto the carhood, and eventually
into thecar. Orangejuice broughtby a
friendto relievethe insulin reactionwas
refusedby thepolice.During theordeal,
Graham’sfoot wasbroken,amongother
injuries. Once the police found out that
nothing had happened at the store,
Grahamwasreleased.

Obviously Graham sued, under 42
U.S.C. 1983. The Court reviewed the
casein order to determinewhat standard
applies to excessiveforce casesbrought
under 1983.Using Tennesseev. Garner,
471US. 11985,theCourtheld that"all
claims that law enforcement officers
have used excessiveforce-deadly or
not-in the courseof an arrest,inves
tigatory stop, or other ‘seizure’ of a free
citizenshouldbe analyzedunderthe 4th
Amendmentand its ‘reasonableness’
standard,ratherthanundera ‘substantive
dueprocess’approach." Thereasonable
ness standard"is an objective one: the
question is whetherthe officers’ actions
are ‘objectively reasonable’ in light of
the factsand circumstancesconfronting
them,without regard to their underlying
intentor motivation."

THE SHORT VIEW

Ricksv. State,Ala., 771 P.24 1364 Cl.
App. 1989.The police, throughan in
formant, purchaseddrugs from Ricks,
who was serving as a bartenderat the
time. Fifteen minutes after the arrest,
they picked up a jacket on a coat rack
10-15 feet from Ricks, and,afterdeter
mining that it belongedto him, searched
it andfound drugs.The AlaskaSupreme
Courtheld the searchto be unconstitu
tional, decliningthe searchincident to a
lawful arrest exception to the warrant
requirementbecausethe coatwas out
side the defendant’simmediatereach at
the time of hisarrest.

United Statesv. Maez 45 Cr.L 2104
10thCircuit, April 19, 1989.A SWAT
team surrounded the defendant’s home,
and over loudspeakers demanded the
Maezesto come out. When they did,
consent to search the truck and house
were obtained.The 10th Circuit found
thesecircumstancesto be violative of

Payton v. New York, 445 U.S. 573
1980,which thentainted theconsents
to searchgivenby the defendantand his
wife. This caserepresentsa reasonable
and important extensionof the Payton
rule. "Here the governmentalintrusion,
without consentand without a warrant,
was in the form of extreme coercion
which effectedthearrestof Maez while
he wasin his home."

UnitedStatesv. Boruff, 45 Cr.L 2109
5th Circuit, April 21, 1989. Boruff
calledHowell to testifyat a suppression
hearingin order to establishstanding.
When the government then called
Howell at trial, Boruff objected,citing
Simmonsv. UnitedStates,390U.S. 377
1968, which had held, among other
things, that a defendant’s testimony
couldnotbe usedagainsthimat trial, nor
could mattersrevealedby him at that
hearing. The Court held that because
Howell testified at the hearing, the
governmentcould call him at trial con
sistent with the Simnw,rsrule. Counsel
should consider this risk, therefore,
wheneverputting onanyoneat a suppres
sionhearing.

Statev. Hill, NJ., 557A.2d 3221989.
The fact that a carwas parkedillegally
did not authorize the police to enterit
looking for identificationnor opencon
tainerstherein. The police should have
merely issued a citation underthesecir
cuinstances;while a communitycaretak
ing exceptionto the warrant requirement
exists, it did not apply herewherethe
police did not even take custody of the
car,nor wasthe carparkedin such a way
as to causeanyoneanyproblems.

Smith v. UnitedStates,45 Cr.L 2137
- D.C. Ct. App. en banc April 28, 1989.

The police actedimproperly when they
detainedthe defendantafter observing
him talk to two peoplewho minutes
beforehad engagedin a drugtransaction.
Neither the fact that the areawas a high
crimeIdrug area,nor that the defendant
walked away at a fast pace once the
plainclothes officers got out of their car
weresufficientto constitute areasonable
suspicion.

Peoplev.Robinson,45 Cr.L 2150Cal.
Ct. App. First District April 18, 1989.
The act of scraping paint on a newly
paintedcar in order to seewhatcolor is
underneathis a searchandseizure.

ERNIE LEWIS
AssistantPublicAdvocate
Director
DPA Madison/JacksonCountyOffice
201 Water Street
Richmond,KY 40475
606 623-8413
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JuvenileLaw
Cruel & UnusualPunishment!Louisville’sLegalAid Society
Takeson Kentucky’sJuvenileJusticeSystem.

TheLegal Aid Society of Louisville, Ken
tuckyhasfiled a suit in federalcourtwhich
could openthe way to major reformsin the
Unified Juvenile Code.The plaintiffs seek
injunctiverelieffrom certaintypesof confine
mentthathavebeen condemnedby Congress
asunsuitablefor juveniles.

The classaction suit,JesseJames,et aL v.
Wallace Wilkerson, et al., Civil Action No.
C-89-0139-PCS,United StatesDistrict
Court, Western District of Kentuckyat
Paducah,wasified onbehalfof all children in
Kentuckywho are atrisk of confinementin
adultjails andlockups or who as statusof
fendersor non-offendersareatriskofconflne
mentin securefacilities with delinquentof
fenders.Theaction assumesthat everychild
in the stateis subjectto thesepractices.The
numberof classmembersisestimatedatmore
than1,096,000 persons.

The suit, which involvestwo distinct legal
theories,alleges that in addition to 8th and
l4thAmendnientviolaiions,thepracticescre
ateacauseofaction underthe JuvenileJustice
andDelinquencyPreventionAct.

LegalAid attorney,Kelly Miller, hopesto
obtainadeclaralionfrom thefederalcourtthat
childrenin Kentuckycannotbe held in any
adultfacility regardlessof the fact that they
areseparated"by sight andsoundfrom adult
prisoners."Thecurrently practicepennitted
by the JuvenileCode. In addition, shewants
a ruling that non-delinquentoffenderscannot
beheldinanytypeoflockedfacility cr"mixed
in" with delinquentoffendersin anyinstitu
tion or facility.

Ultimately, Ms. Miller would like to seeall
non-delinquent offenders receiving ap
propriate treatmentin community-based
facilitiesin orneartheirhometowns.

Ms. Miller is fairly confidentthat herrequest
forclasscertificationwill begranted.Thereis
currentlyonenamedplaintifffor eachtypeof
confinementchallengedin thesuit. Howeves
her office is still interestedin receivinginfor
rnationof otherchildrenwhomightqualifyas
namedplaintiffs. In addition,the information
she receivesthrough the discoveryprocess
may leadto futurelaw suitson relatedissues.

The Juvenile JusticeandDelinquencyProtec
tion Act, 42U.S.C. 601, et. seq.was enacted
in l9l4inaneffort to establishnationaistand
ards to improvethe quality ofjuvenile justice

in the United States. Through various
programs,Congresshopedtopieventjuvenile
delinquency, to divert juveniles from the
traditionaljuvenilejusticesystemandtopro
vide alternativesto the institutionalizationof
juveniles.

According to DaveRichart,ExecutiveDirec
tor of Kentucky Youth Mvocates,the Act
caineaboutin pandue to testimonybefore
congressionalhearingsabout the history of
crimesandabusescommittedagainstchildren
who wemeincarceaniedin Kentucky jails in the
sixties andseventies.

TheAct establishesa formulagrantprogram
through which stateand local governments
can receivefunds for programsrelated to
juvenile justiceanddelinquency.In returnfor
the grant money, the participatingstatesare
required to comply with the standardsand
practicesset forth in theAct.

BarbaraHoithaus

"It’s good for kids to be active and fully
occupied."Richartsays."In addition, it’s bet
ter for the physicalstructureof the building.
Childrenarenot capableof sitting still for
long. Kids injail and lockupusually havethe
option of watchingtelevisionOr readingthe
bible.Asasesult,theyareresdessandinclined
to tearup the building."

Only two facilities, the detentioncentersin
Jeffersonand Fayettecounties, are currently
in compliancewith the federalregulations.
Both of thesefacilitiesam chronicallyover
crowded.

The other type of harm allegedin the suit,
incarceratingnon-delinquent offenders in
secureor lockedfacilities is wrong "because
statusoffendershave family or emotional
problems,"Richartsays."They don’t needto
belockedup. They needto be helped."

AccordingtoRichart,family basedproblems
Theserequirementsinclude a strict mandate causechildrento mistrust authority figures.
that nochild be incarceratedin anadultjail or - Theirtreatmentoften involvesteachingthem
lockup and that non-delinquánt children to trust adults.Locking them up only under-
should not be placed in securedetention minestheirrecoveryandrehabilitation.
facilitiesorsecurecorrectionalfacilities.The
only sanctionprovidedfor non-compliance
with theserequirementsis the suspensionof
the grantmoncy.Howe’ver,anfllinois lawsuit,
Hendricksonv. Griggs, which iscurrentlyon
appealfrom theSouthernDistrict of Illinois,
held that the Act createsa causeof action
meritinginjunctivereieL

Only twostates,KentuckyandWisconsin,are
notin compliancewith theAct Kentuckyhas
beenroutinely deniedfunds for itsnon-com
plianceandthengrantedan exemptionon an
"emergency basis." This year however, the
governor’s office has beeninformed thatno
exemption will be available. Given
Kentucky’s habitual non-compliance,Mr.
Richartfeelsthatafederalcourtinjunctionis
the only wayKentuckywill comply with the
federalrequirements.

According to Richart, the harminvolved in
incarceratingchildreninadultfacilitiesinvol
vesfarmore thanthestigmainvolvedor the
possibility of exposure to criminality.
Children in jail require and are entitled to
servicesthatadultarenot. Noneof the adult
facilitiesarecurrentlyprovidingtheselevelof
services,required by federal regulation,
Richart says. Theseservicesincludea full-
timenurse,full-time recreationalandactivity
directoranda full-time educationalstaff.

As for "mixing" non-delinquentwith delin
quents,Richart says,theharmis obvious.It
exposesthem to criniinal behaviorand in
dividuals who are usually older and more
sophisticated.

Richartis concernedbecausethe philosophy
which traditionally governsthe juvenilejus
tice system,that the systemshould actin the
bestinterestof the child, isbeingundermined
by thecurrentpopularoutcry for punishment
andviclim’srights.lie seesthesuitasameans
to educatepublic officials aboutthe liability
theycanincurwhenthey Incarcerate children.
TheAct canserveas the standardfor deter
miningtheliability of stateand local officials
when harmoccurs.

NOTE: Anyonewith informationabout
children who may qual4fy as named
plaintffscancontactKelly Miller, Legal
Aid Society,Inc.,425W.MohammedAli
Boulevard,Louisvilie, Kentucky40202,
502 584-1254.The confidentiality of
theindividualchildrenwill berespected.

BARBARA M. HOLTRAUS
AssistantPublic Advocate
Post-ConvictionBranch
Frankfort
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EVIDENCE IN CRIMINAL LAW CASES

Mark it down. On January1, 1992,ac
cordingto the timetableproposedby the
Kentucky Bar AssociationEvidence
Rules Committee,aKentuckyversionof
the Federal Rules of Evidencewill go
intoeffect.At the 1989KBAConvention
in Louisville, the Committeemembers
madea report to the Bar in which they
statedthat they intended to submittheir
rulesproposalsto the SupremeCourt in
July, 1989,to be followed by considera
tion by the Court, submissionfor com
ment by the benchand Bar, and enact
ment of enabling and supplementary
legislationby the 1990GeneralAssemb

ly. Althoughthere is still a periodof time
beforethedateonwhich the rules will go
into effect a numberof important steps
aregoingtobetakenwithinthenext6
to 12months.Obviously, anewevidence
codeis goingto makea majorchangein
thewaycriminalcasesareprepared,tried
andappealeWe aslawyershaveto be
ready to usethesenew rules’tomaximum
advantage.In part, the imminentchange
of evidencelaw explains theappearance
of this evidencecolumn asa regular fea
ture of TheAdvocate.Overthenext few
years, I hopeto be able to review the
major featuresofthenew EvidenceCode
to allow public advocatesandothersan
opportunity to seewhat the law will be,
howit mightaffectcriminalcases,what
problems might arise,and whatalterna
tives might be proposed before enact
ment to prevent theseproblems.

The newEvidenceCode will notbethe
only topic covered in this column. A
numberof lawyers have commented
overthepastfew yearsthatTheAdvocate
should have a regular featuredealing
with evidence,one that tells advocates
about new evidence casesdecidedin
Kentucky andfederalcourtsand’onethat
dealswithspecificevidentiaryproblems
encounteredbythe trial bar. Thiscolumn
will, Ihope, giveproper attentionto each
of thesepurposessetout aboveand most
likely will dealwith one or all of them in
eachissue.Of courseanysuggestionsfor
topics or solutions to evidentiary
problemswill bemost welcomeand, like
asnot, will endup being consideredin

upcomingissuesof TheAdvocate.

In thisissue,therearetwo topics to cover.
First thereis an outlineof the proposed
Kentucky EvidenceCode to provide
some information about the general
goalsandpurposesof theCommitteeand
someof theirmoreinterestingproposals.
The secondtopic has to do with the ad
missibility of exculpatoryor inculpatory

out-of-courtstatementsagainstpenalin
terest.This is the only FederalRule of
Evidence adopted by the Kentucky
courtsand it is interestingto examine
how the SupremeCourtof Kentuckyhas
dealtwith it sinceadoptionin 1978.

RULESCOMMrI’TEE REPORT

At theKEA Conventionon June8, 1989,
RobertLawson,Chairof the Committee
to adapttheFederalRulesof Evidencein
Kentuckyand anumberof the Commit
tee membersgave a report concerning
theproposedRulesof Evidencethatthey
intendedto submit to the Court in July,
1989. According to Lawson, the Com
mitteehastriedto eliminatealmostevery
evidentiary statuteand to achievethat
end they have includedin the proposed
codesall the evidentiaryprivilegesthat
they thinkareimportant.TheCommittee
hasalsoprepareda written commentary

whichtheyhopewill beapprovedby the
SupremeCourt sothat it canbeusedlike
thecommentaryto thePenalCodeor the
Uniform CommercialCode.The Com
mittee alsohopes to have the Supreme
Courtestablisha permanentreviewcom
mittee for the rules so that changescan
be suggestedand reviewedby this com
mitteeon a structuredbasis.The Com
mittee intends for the rules to be ap
plicable in all courts of the Common
wealth,butnotapplicable in determina
tions of admissibilityof evidence,grand
juries, preliminary hearings, small
claimscourt,final sentencing,probation
hearings,bail proceedings,or contempt
hearings.

The proposedevidencecodewill follow
the structureof the Federal Rules of
Evidence. Oneof the striking changes
will be on preservationof trial objec
tions. Presently,underRCr9.22an issue
is preservedby a generalobjection.A
lawyerneedstategroundsonlyif thetrial
judge requires them. Under the new
code,this will changeandeachtime an
objectionis made the lawyermuststate
the groundsor the issue will not be
preserved.The Committeealso intends
to encouragemotions in ilmine to pre
serveerror and to discourageinterrup
tions that occurwhen a lawyer who has
alreadylost an objection standsup again
to protectthe record.

Asto preliminaryfindingsof factneces
saryfor the determinationof admission
orexclusion ofevidence,the Committee
has decidedto follow the approachset
out in Bourjaily v. U.S., 107 S.Ct.2775,
97 L.Ed.2d 144 1987,That approach
provides that in making preliminary
determinationsof fact a judge may con
sider anything and everything,except
wherethatevidenceisnotadmissibleon
the ground of privilege. In theory, at
least,this is amajorchangefrom present
practice.

With regardsto presumptions,theCom
mittee followed what they called the
"bursting bubble" approach which
describespresumptionsthat only excuse

Drawing by Kevin Fitzgerald
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production ofevidence.Accordingto the
Committee, once the defendantintro
ducesanyevidenceof substanceon the
matter, the presumptive bubble bursts
and the Commonwealth will have the
duty to go forward and persuade.The
Committee hasmade exceptionfor cer
tain unspecifiedstatutory "overrides"
whichapparentlytheyfeelarenecessary.

Onemajorandwelcomechangeis in the
areaofcharacter evidence.Thenewcode
proposesto do away with proofof char
acterby meansof reputation. The Com
mittee has followed the federal rules to
allow introduction of opinion evidence
concerning a person’s reputation.One
significant addition is a provision that
allows the Commonwealthto introduce
opinion evidenceconcerningthe peace
ful character of a deceasedpersonin any
homicide proceeding.The Committee
alsomakesexplicit provisionfor admis
sibility of habit evidence,somethingthat
they felt may or maynot alreadybe the
law of Kentucky. The rape shield law
currently found in Chapter510 of the
PenalCode would be transferredto the
Evidence Code and certain changes
made, although the Committeedid not
say exactly what changes would be
made.

The Committeeproposesto put every
privilege of any importanceinto this
code. Privileges will exclude certain
matters like thestatutoryduty of CHR to
keep all recordsand infonnationcon
fidential. However, attorney-client
privilege iskept largely intact. Thehus
band-wife privilege is changed to
eliminate the "confidentialcommunica
tion"andretainonly thespouse’sexemp
tionfromrequirementto testify. In place
of the numerous statutory provisions
covering physicians, counselors and
others the Committeehas proposeda
single counselor-client privilege which
would coverall thesedifferentstatutes.
Thereare importantlimitations on this
consolidatedprivilege. If a party injects
mental, emotional or physicalcondition
into the case and thereby makestes
timony that would otherwise be
privileged necessaryand relevant the
trial court is authorizedto admit such
testimonyinto evidence. A secondand
moredangerousexceptionauthorizesthe
trial judge to introduce otherwise
privilegedtestimony if the needfor it in
a particularcaseoutweighstheclaim of
confidentiality.

As to impeachment,the rules prohibit
bolstering a witnessbeforeattack.The
attack on the witnesswould be allowed
by meansof opinionevidenceandcross
exatnintion concerningspecific bad
acts refIcting on truthfulness. The

Richardsonlimitation would be elimin
atedin criminal casesbecauseimpeach
mentwould beallowedby meansof any
felony and by misdemeanorsbasedon
dishonestyor falsestatement.The Com
monwealth would not be allowed to
identify any of theseprior crimesunless
the defendantdeniesthem. The defen
darnis allowed,if it is in his interest,to
identify the natureof the prior crimes
beforethejury. TheCommitteefollowed
thefederalruleandputalOyearlimiton
prior convictionsunlessthe judge finds
some particularrelevancein the prior
conviction.A defendantwho is currently
appealingaprior convictioncould,under
the new rules, be impeachedwith that
prior conviction. The Committeehas
decidedto do away with the appellate
exemptionfor impeachment.

Thefinal main pointof the newcodehas
to dowith opinion testimony. The Com
mittee proposes to eliminate the "ul
timatefact" rule aswell asthedistinction
betweentheexaminingand the treating
physicianin the useof medicalhistory.
Whenan expertuseshearsayas a basis
for hisopinion he will no longer have to
use the phrase "customarily rely" in
order to testify. Rather, under the new
rules,thebasisfor admissionis whether
anyexpertwouldreasonablyrely onthis
hearsayinformation.

It is not possiblenow to give more than
a thumbnailsketchof what theEvidence
Committeehasproposed.As soonasthe
actualproposal is releasedthe important
provisions will be examined in this
column.

STATEMENTS AGAINST PENAL
INTEREST

The goodnews ibóut the penalinterest
exceptionto the hearsayruleis that this
ruleorsomethingsimilarto it isprobably
requiredby the U;S.SupremeCourtcase
ofChambersv.Mississippi,410U.S. 284
1973. This was the reasoningbehind
theKentuckySupremeCourt’sadoption
of the rule in Crawleyv.Commonwealth,
Ky., 568 S.W.2d927 1978.The other
goodnewsis thatthequestionhasitsown
key number,Criminal Law 41715 and
anytimeyou needto find caseson the
issueyoucansimply turntothisheading.
Thebad news is thatthe SupremeCourt
of Kentucky apparentlyregretshaving
adoptedtherule.In Dodsonv.Common
wealth,Ky., 753 S.W.2d548 1988the
SupremeCourtnoted in an opinionthat
adoptionof FederalRule 804b3 was
not necessaryto thedecisionin Crawley
but that sinceno one in that casewas
questioningthe applicationof the rule, it
woulddecidethecaseonthe basisof the
rule. [753 S.W.2d at 549]. Review of

other casesdecidedsinceCrawleyshows
that the Supreme Court intends to give
the rule a verylimited application. How
ever, whenyour client’s defenseis that
anotherpersondid it, andyouhavecome
acrossan out-of-courtstatementby the
personyou claim did it, it isnecessaryto
know how to getthis importantinforma
tion before the jury. Review of a few
casesshowhow this canbedone.

It is importantfirst to constitutionalize
your argument.In State v. Koedatich,
548 A.2d 939, 976 NJ., 1988, the
SupremeCourt of NewJerseycollected
a numberoffederalandstatecourtcases
whichhaveinterpreted theconstitutional
holding in Chambersv. Mississippi as
requiring courts to allow a defendantto
prove his innocenceby showing that
someoneelsecommitted the crime for
whichhe is charged.Therefore,youmay
fairly argue that your client’s right to
prove that someoneelse committedthe
crime is part of the right to presenta
completedefenseunderthe DueProcess
Clauseof the 14th Amendmentandthe
6th Amendmentof theU.S.Constitution.
[Crane v. Kentucky, 476 U.S. 683
1986].Your client alsohasrightsunder
Sections7 and 11 of the Constitution of
Kentuckytopresenta defensethat some
one elsedid the crime. The only liniita
tion that the constitutional rights to
presenta completedefensewould allow
arelimitationsastorelevancyandfailure
to lay an adequatefoundation. Ideally,
thestatementto be introducedwill be the
declarant’sout-of-court statement in
which sheadmitscommitting the crime
chargedand admits that your client had
nothing to do with it. hi Chambers,the
declarantgavea writtenstatementadmit
ting that he hadshot a police officer.
Under the facts of that case,where there
was only one shooterand the only issue
was the shooter’s identity, the excul
patory nature of the statement was ob
vious. [410U. S. at 287-288].However,
the long standing federalconstitutional
rule is that states may still exclude
evidenceby reasonof stateevidentiazy
rules as long as those rules "serve the
interest of fairness and reliability."
[Crane,.476U.S. at 690]. Thus, if the
statementyou want to introduceis less
obviously exculpatory e.g. "Yeah,
defendantwasthere butI actuallydidthe
robbery"where there is an allegation of
complicity, the statecourt maysome
times legitimatelyexcludethestatement.
Where the declarant’spenal interestis
not at stake,courtsmayexcludethestate
ment. [e.g. United Statesv.Albert, 773
F.2d386,390 lstCir. 1985,declarant’s
statement at sentencing;US. v. Evans,
635 F.2d 1124 4th Cir., 1980,
declarant’s admission of guilt to crime
charged actually is a defenseto a more
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seriouscharge].Obviously, statements
exculpatingthe defendantmadeby a co
defendantalreadyconvictedand serving
timeon thechargeareviewedwith great
suspicion.[Carwile v. Commonwealth,
Ky.App., 694 S.W.2d 469 1985].Al
thoughthis typeof statementisgenerally
dispatchedby a rulingof untrustworthi
ness,somecourtshaveruled that sucha
statementis not againstpenal interest.
On theotherhand,a statementthatdoes
notcompletelyexoneratea defendantbuL
which might reduce the degreeof the
offenseor punishment,shouldbeclas
sified as an exculpatory statement
againstpenalinterest.[Statev.Gold,431
A.2d 501, 508 Conn., 1980]. If your
proffered statement is arguablyexcul
patory,youshouldarguetothecourtthat
thejury shouldmake the ultimatedeter
minationof its effect.

Thereare two criticalfoundationrequire
mentsin Rule 804. The first is the re
quirementof unavailability. In United
Statesv. Inadi, 475 U.S. 3871986the
U.S. Supreme Court noted that the un
available witness requirementis im
posedbecauseof a preferencefor obtain
ing the strongerandbetter version of the
testimony,in-court,vivavocetestimony,
whenat all possible.In CrawleytheKen
tucky Supreme Court adopted Rule
804a along with 804b3. [568
S.W.2d at 931]. Of the unavailability
provisions, the ones most likely to be
encounteredin criminal practicearethe
co-defendanttakingthe5thAmendment,
theco-defendantrefusingto talk despite
orders of the court, anddeathor disap
pearance of witnesses.The Supreme
Court of Kentuckyhas only dealt with
the witness who cannotbe located. In
Morgan v. Commonwealth,Ky., 730
S.W.2d935,9391987 the courtnoted
that if a party wishes to introducetes
thnony from a witnesswho is unavail
able becausehe cannot be located, the
party at a minimum has to issuea sub
poenato compel attendanceof the wit
ness.The otherprovisionsof Rule 804a
must be interpreted in light of the policy
statementsetout in Inadi. Thereusually
is no problem in showing unavailability
when the declarantasserts the 5th
Amendmentor simply refuses to talk,
even when ordered to or held in con
tempt. The only important thing to
rememberis that the Rule requiresa
specific ruling by the trial judge. You
must producethe declaranIandaskques
tionsthat showthefutility of tryingtoput
himon the witnessstand.

The court in Crawleyfound it necessary
to adopt Rule 804b3 to add to the
alreadyexistingcommonlaw exception
to the hearsayrule governingpecuniary
interests.[Fisher v.Duckworth,Ky., 738

S.W.2d 810, 815 1987]. In Dodsonv.
Commonwealth,Ky., 753 S.W.2d 548
1988 the Supreme Court considered
that portion of 804b3 that provided
for inculpatory statements,that is, out-
of-courtstatementsintroducedto incul
pate the defendant.In this casethe court
held that, like anexculpatory statement,
the inculpatory statementis not admis
sible unlessthereare corroboratingcir
cumstanceswhich clearly indicate its
trustworthiness.[753 S.W.2dat 549].

The publishedcasesin Kentuckyso far
donotprovidemuch guidanceonhow to
show the trustworthinessof the state
ment, the secondcritical foundation re
quirement.However,there are a number
of goodcasesdecidedin the federalcir
cuit courts and in statecourts,among
thembeingCommonwealthv.Drew,489
N.E.2d 1233 Mass., 1986, and United
Statesv.Atkins 558 F.2d133 3rd Cir.
1977.A more restrictiveline of cases
arosefrom the casesof United Statesv.
Alvarez, 584 F.2d 694,7015th
Cir.,1978 and United Statesv.Bagley,
537 F.2d 162 5th Cir. 1976.Jurisdic
tionsfollowing this secondline of cases
allow thejudgeto excludeevidenceif he
is not convincedthat thestatementwas
made or that the in-court witness is
credible.Thisdiffers markedlyfrom the
first rule which merelyrequiresthe trial
judge to make an initial determination
that it is reasonablylikely that the state
ment was made. The purposeof the
trustworthinessrequirementis to guard
against fabrication of evidence. The
original justification for the exception,
that areasonablepersonwouldnot false
ly admitthe commissionof a crime,was
not considered to be sufficient in
criminal cases.In somestatesverylittle
corroboration is required. [State v.
Anderson,416N.W.2d276Wis.,1987].
However, most jurisdictions have fol
lowed the federalrule languagewhich
requiresproof of circumstancesclearly
indicating the trustworthinessof the
statement.The troublewith the language
is that thecourtscannotagreeon"exactly
what needsto be corroborated."[United
Statesv. Salvador, 820 F.2d 558, 561
2nd. Cir. 1987]. A careful readingof
Atkins, Drew,Alvarez andBagley how
ever leads to the conclusion that the
proponentof an againstpenalinterest
statementhad betterbeable to show 1
thatareasonablepersonwouldhavereal
izedthat hisstatementmightgethiminto
trouble with the law, 2 that the
declaranthadnoreasontotellalie to help
the defendant, 3 that there is some
evidencein the casethat will supporta
beliefthatthe declarantmighthave com
mitted the crime, 4 that the witness
testifyingabout the statementcouldhave
heardit from the declarant,and5 that

the in-court wi4nesshasnotbeenputup
to giving falsetestimonyby the defen
dantThese5 pointsrepresentwhatboth
"lenient" and "strict" courts have re
quired in the past. Until the Kentucky
andUnited StatesSupremeCourtshave
an opportunity to rule onthis questionof
corroborationa lawyermustbeprepared
to argueboth linesof cases.

Becausethe Kentucky Supreme Court
has voiced somedoubtabout using the
federalrule,in eachcasethesafestcourse
is to combine the rule argumentwith an
argumentunder Chambersv. Mississp
pi. That argument is set out in Crawley
v. Commonwealth,Ky., 568 S.W.2d927
1978. In Crawleythe Courtsetouta4
factor Chamberstest that examines1
when the statementwas made and the
personto whom it was made, 2 the
corroboratingevidence,3 the extentto
which the statement is really against
penal interest and 4 the declarant’s
availability asa witness. [568 S.W.2dat
931]. Although this analysisdoesnot
differ to any greatextent from Rule 804
analysis [see United States v. Stratton,
779F.2d820,8282nd.Cir. 1985],you
thotld takepains to makeclear to the
Court that you are presentingboth a
Chambers argument and a Rule
804b3 argument.

DAVID NIEHAUS
Office of theJeffersonDistrict
Public Defender
200 Civic Plaza
Louisville,KY 400202
502 625-3800

.

RIGHTS CARDS AVAILABLE

RIGHTS CARD

My lawyer has told me not to talk to anyone
about my case,not to anSWerqUestiofls,andnot
to reply to accusations.Call my lawyer if you
Want 10 ask me questions, searchtoe or my
property, do any teals, do any lineups. or any
other identification procedures.1 do not agree
to any of these things without my lawyer
present and I do not wantto waive any of my
constitutional rights.

$5.50CoversPostageandHandling
for 100 cards.

Send Your Checkor Money Order
payable to the Kentucky Stae
Treasurerto:

RightsCards
DPA
1264LouisvilleRoad
Frankfort,Kentucky40601
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COMPUTER INTEGRATED COURTROOMS
Courtroomofthe Future is Presentin Danville

What is the courtroomof the future in
Kentucky? Court Reporter? Video?
Computer Integrated Courtroom?
Traditionally, in Kentucky the circuit
court proceedingswere recordedby a
"Courtreporter."Thisindividual ranged
in skill level from the judge’s former
secretaryto a stenographicallytrained
courtreporter.

Circuit courtsin Kentucky rangefrom a
multi-judgesinglecountycircuit suchas
Louisville, with 16 sittingjudges,toone-
judgefour-countycircuitsAdair,Casey,
CumberlandandMonroeCountiesof the
29th Judicial Circuit. The caseloadper
judge variesfrom asfew as500 casesto
asmanyas 1200cases.Therealsoexists
a diversity in time allocationfor circuit
judges.The circuitjudgein amulti-coun
ty circuit hassignificantly greaterroad
time thanjudges in a singlecounty cir
cuit. For example, the 29th Circuit
stretches120 miles from oneendto the
other. Also inherently differentare the
administrativeresponsibilitiesto coor
dinatemultiplecircuit clerksscheduling
motiondaysanddomesticdaysandtrial
datesfor all countiesin thecircuit Inthe

most administrativeduties freeing the
otherjudgesto concentrateon theirjudi
cial functions.

Otherdifferencesaffecting the work of
the circuit court includes various
socioeconomicdifferences.Some rural
counties’caseloadsmay include serious
crimes but few complicated medical
malpracticecases.The urban areasand
industrially developedareas’caseloads
would reflect different demandson the
courtandcourtroom.

tempts to fulfill herin-courtduties, type
transcripts,andhavesomesemblanceof
private life.

In responseto this situation, the Ad
ininistrative Office of the Courts has
adoptedthe solution of video tapere
cordersfor circuitcourtrooms.Thestart
up costper courtroomis approximately
$50,000. The court reporterposition is
eliminated saving that salary. Usually a
judge with video taped proceedingsis
then provideda law clerk. The salaries
and benefitsof the law clerk aresimilar

Thesedifferences,andmanyothers, to that of a courtreporter.Whencourt is
feet the needsof circuit courts.Judges openedin the videocourtroomthejudge
havevarying degreesofsatisfactionwith and/or other court personnelplaces the
the basiccourtreportersystem. It is dif- videocassettetapeinto theVCR, turns it
ficult to recruit stenographically tr5ifled on, andcourt proceedingsbegin.Voice
and certified court reporters to the State activated microphonesare installed in
of Kentucky.Ourentrylevel salariesare thecourtroomtorecordtheproceedings.
$11,055.Courtreporters in nearbystates Thecamerashiftsto focusontheposition
earn approximately $30,000 more per designatedfor eachmicrophoneas the
year.Consequently,most courtsurKen-1 soundsin that microphone indicate use.
lucky have usedcourt reporters who A microphoneis placed on the judge’s
shorthandandcassettetapes asbackup. bench,the witnesschairandeachof the
Thesereportershave had little, if an,, parties’ tables. If the speaker moves
training. When transcripts must be about the courtroomthe voice may be
prepared,a significanttime lag is often heardto fade and/or possibly disappear
encounteredas the court reporterat- . . .

StephenM. Shewinaker
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triggered.If one is speakingand at a
different station a personshiftspapersor
makesanysignificantnoise,thecamera
mayshift andfocus on an inappropriate
location.Theseareshortcomingswhich
as technology increasesmay be
remedied.

As the proceedingsare recorded, the
clerkkeepsarecordofframenumbersfor
the beginning of direct and cross-ex
amination of each witness.This allows
anyonereviewing that tapeto havesome
point of referenceto begin their search.
Often these frame references are close
but not totally accurate.

Videotapehasother weaknessesforpur
posesof review and appeal. In discus
sions with trial attorneys who have ex
perienced appeals from video, these
limitations becomemore obvious. At
torneys with loud voices in the
courtroom, suchasJohnFamularo,have
discovered that somerecords lose his
voice and becomeunintelligible jf he
movesabout thecourtroom.This limita
tion raises serious questions as to the
effectivenessof an appeal if the record
does not accurately reflect the entire
proceedings.The UnitedStatesCourtof
Appeals for the Sixth Circuit in Dorsey
v. Parke, 872 F.2d 1636th Cir. 1989
experiencedan appealfrom a video tape
recordedtrial. The opinion states:

The recordisrepletewith diJIcultie.s,
not theleastofwhich being itspresen

- tation as a videotape. First, the
videotapeis marginally audible at
times,particularlywhenthetrial judge
and the attorneyswhisperedtheir
sidebarcoiferencesandwhenevertwo
or more participantsspokeat once.
Second,we are not equippedto
produce efficiently the written
transcriptionon whichcareful review
must befounded.Finally, theparties
did not have our transcription-in
deed, theyseemednot to haveany
transcription-renderingoral argu
ment about the eventsof the trial an
exerciseinflaility. Thoughwenotethat
Kentucky’sexperimentin videotaping
trials is receivingpraise in thepress.
"Court Reporterson Way Out?:
Courts Experimentwith Audio-Video
Machines," ABA Journal 28 Feb.
1989,we wish to call attentionto the
acute difficulties this innovation
presentsto courtsattemptingtofidfill.
theirfunctionofjudicial review.

Their experiencewith and opinion of
videotapetrials issharedby anumberof
the KentuckyAppealsjudgesaccording
toJudgeCharlesB. Lester.He states:

I am still of the view that video is
absolutelyuselessonappealandhas

many faults, which in theappellate
processescannotbeconected.As an
example, it is not our function to
view the witnesses and their
demeanorasthatisthepurposeofthe
trial judgewhile ours is to review a
"cold" record. You may rest assured
thatcontrary to what two of our col
leaguesmaybe sayingin theirtravels
to many states that the Kentucky
Judiciary is not solidly behindvideo
taping. Again, I mustemphasizethat
weare slowly learning thatthe man
hours involved have not beencon
sidered when the advocatesof the
systempointedhow muchcheaperit
maybe.

InfactFrss*linCounty,Ohiotriedvideo
taperecordsin 1973 through1975. In
1975 theCourt ofAppealsrequestedthe
videoappealsbeeliminatedaccordingto
JudgeJohn W. McCormac

becauseof the additionalcoststo
attorneys and the fact the record
couldbetterbe reviewedon appeal
by the traditionalwritten transcript.

Attorneys have also discovered that
preparinganappealtakesapproximately
four to five times as long from the video
tapeas it doesfrom a typed transcript.
Searchinga video tapetakesmore time
thenscanningatypedrecord. Somelaw
offices have discoveredit saves their
clientsmoney in the long run to havea
typedtranscriptmadeof thevideo taped
record.Thoseoffices thenwork from the
typed transcriptin preparation for ap
peal.

In the50thJudicialCircuit,comprisedof
Boyleand Mercer Countiesa relatively
new approachisbeingtested. TheKen
tucky ShorthandReportersAssociation
has provided funding for at least one-
year andprobably a three year testof a
computer integrated courtroom. This
systemhasbeenusedin federalcourtsin

Phoenix,Arizona aswell asothercourt
systemsacrosstheUnited States. In the
courtroom, the systemis comprisedof
separatemonitors and keyboards for
plaintiff, defendant,andjudge. Addi
tionally there is a monitor for the court
reporter andwitness.Thiscircuit hasfor
its court reporter, Sandy Cornwell
Wilder. Shehasearneda Certificateof
Merit, the highest level of proficiency a
court reporter can attain. Her
stenographicmachineis attacheddirect
ly to the computer bank which is in a
small room off of thecourtroom. The
entiresystemisportable andwill beused
inboth courthouses.

Thesystemrelieson the court reporter’s
dictionary immediately translating the
information typed through his/her
stenographic machine. As the court
reporter’s dictionary expands, the
transcriptshould be 90to 95%accurate.
There may be certain "nontranslates"
which appearon the screen. Thesequite
often arenew proper namesor technical
termsthat maycomeup for the first time
inthatspecifictrial.

As the witness on the standtestifies the
realtime translationpermitsthecourtand
lawyers to have a video display of the
testimony.As the courtreporterrecords
the testimony, it appearson the screen
within fourto five seconds.Thisprocess
virtually eliminates all readbacks.So
long asthecourtreporterhearstheques
tion then all partiesandthecourthave it
whetheror not for somereasonanyofus
missedit. If the witnesshas a low voice
that doesnot carry well but the court
reporterand jury can hear it, then the
lawyersandjudgesandpartiescancheck
it on the screen.

Thoseof you who are in the courtroom
oftencan appreciateasituationthejudge
oftenfacesduring a trial. The judge is
makinga note,readinga memorandum
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of law or cases cited to the court, and
their attention is divertedfrom the tes
timony. The fact of the mattermay be
that we miss a question just posedand
hear only "Objection!" Sincethe judge
may not have heard the question, let
alonehaveanyclearbasisuponwhich to
makea ruling, the judge previously may
have askedyou to restatethequestion or
have thecourt reporterreadit back.Now
thejudgecanturn to themonitor,read the
question andmakearuiing. Whileon any
given objection that might not be sig
nificant, it is as the trial unfoldsdayafter
day or weeksafter weeksand thecourtis
calledupon to makean infinite number
ofrulings.Theability to have theprecise
formulation of the question beforethe

a
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courton the occasionswhenyouneedto
referbackto it to makea ruling isgoing
to enhancethe quality of the ruling.

This is also a wonderful tool for bench
conferences.A criminal defendanthas a
right to be presentat all portions of a
criminal trial unlesstherearepurelymat
ters of law that are going to bediscussed.
For example, a juror during voir dire
wants toapproachthebenchto discussa
matter.When the juror comesforward
the attorneyscanjoin the court for the
benchconferenceand the defendant, if
agreeableto the attorneys,mayremainat
the table and review the sideconference
from the screen.In addition, in all cases
at bench conferencessecondchairs
and/orparalegaismay reviewthosecon
versationsfrom the table aswell.

This realtimetranslationisalsovaluable
in the eventof a hearingimpaireddefen
dant, witnessor juror. We areproud to
have the KentuckySchool for the Deaf
inDanville. Consequentlywehavea sig
nificant deafpopulation. In the past we
haverelied upon interpretersto translate
for those individualsinvolved in thesys
tem. Now thoseindividuals will beable
to review the typed testimonyas it un
folds. An interpreterwill beprovidedto
clarify any concernsor problems, buta
great dealof time will be saved and a
clearer understandinghad by all in
volved.

Attorneys find the system helpful as
well. You may aska questionand after
the responsebe unsure of the answer.-
You may turn to themonitor to verify the
answer.If it is helpful you mayask it to
be repeated,but if harmful, ignore it and
goon. -

In addition to realtime,this systemhas
variousotherfunctions.All depositions
takenin the actionmaybeintegratedinto
the computer bank on floppy disk. The
attorneysand court may accessthem for
review, trial preparation, and/or use
during trial. The computer is capableof
accessinglegal research capabilities
such as Lexis and/or Westlaw.

The computerhasan infinite numberof
ways to searchthe record. The record
includes all depositionsintegrated into
the computer prior to trial aswell as all
testimony up to the point in trial one
wishestosearchthe record.Thesefunc
tionsallow attorneys to do theircross-ex
amination from earlier depositionsin the
systemby recallingthem to their screen.
This would replacethecodedmarkingof
typed transcribed depositions. Par
ticularly effective in the impeachment
processis to havethe witnessreferto his
screenand make that witnessread back
the questionand answer that is in direct

oppositionto the testimonygiven from
the standthat day.

This system also allows pre-trial
programmingby the court or parties.
Certainkey words may be highlighted
and documented by the computerfor
quick recall and referenceby the user.
Alsocombinationsofwordsmaybesear
ched and identified. During the realtime
translationausermaymakenotesin the
transcriptfor lateruseor referenceor for
cross-examinationpurposes.This frees
judges and lawyers from makingnotes
all during the trial asnotescanbemade
contemporaneously on the realtime
transcripton the computer.The process
takesonly a few seconds.

The individual user’s notes and corn-
meritsareavailable onlyto that userand
not to the opposition or the court. Your
useof the computer during trial whether
watching realtime translation,making
notes, or searchingthe record, is not
known by the othersin the courtroom.
Youmayalsoobtainatranscriptfrom the
court reporterwith your notes reflected
therein.

Anyone who so desires,may have an
immediate transcript of the court
proceedingsor anyportion thereof.You

Computer TracksTrials

Circuit JudgeStephenShewmaker’s
courtroomisthe first in Kentucky to
use computers. The system was
boughtanddonatedby theKY Shor
thand ReportersAssociationasa test
project to "show how computers
have taken our courts into the 21st
century," accordingto the President,
LauraKogut.

The organization is encouraging
otherKentuckycourtsto try thecom
puter systembefore replacing court
reporterswith video. Advocates of
the videotapesystemsused in 22
Kentucky courts, say they are less
expensive for the courts, but Ms.
Kogut said videocreatesan unfair
judicial systembecauseofthe costof
appeals.Attorneys are paid by the
hour to watchvideotapesoftrials and
the fact that some courtswill not
acceptan appealwithout a written
record.

Kentucky is one of 7 stateswith the
system. It is already in use in
Chicago, Detroit, Phoenix, Dallas,
San Francisco and Vancouver,
Washington.

-LexingtonHerxid.Leader
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may obtain that transcripteither in its
"dirty" form, with thenontranslates,or a
"clean" transcriptwhich would require
thecourt reportertocorrectthenontrans
lates.This couldbeobtainedat lunch,or
attheendoftheday.Thetranscriptznay
be obtainedin a printed format or on
floppy disk for useon theparties’ own
computer.

This function is especiallyuseful in a
lengthy trial whereexpertshavebeen
retainedby bothparties.As the defezi
dant, you may obtain the actual tes
timonyof theplaintiff’s experttoprovide
for reviewby your expertprior to hisflier
testimony.This eliminates the reliance
on theattorney’s notes takenduringtrial
andprovidesanactualand accuratefoun
dationfor experttestimonyon the issues.

Where there are multiple partiesin the
case,questionsandanswersneednot be
duplicated. You as the attorney may
review the testimonyandpreviouscross-
examinationand determinethat ques
tións have already been asked and
answeredandyouneednot repeat them.
This systemsalso allows for quick re
searchandretrievalof informationto be
used as the basis for motions made
during trial and cross-examinationand
impeachment.

There are other significantusesof this
system.The storageof transcribedtes
timony may be on floppy disk, hard
drive, or on a tape that stores 14,000
pageson an individual tape.This saves
space.The systemprovidesa backupif
anyonemodeof storagefor somereason

is harmed or disabled. The court
reporter’s stenographic machine will
work even without electricity, videos
won’t. In theeventof apowerfailurethe
court may continue even though the
computerfunctionsmaynotbeavailable
to thepartiesin court.

Partiesmay purchaseall ora portionof
therecord.Certainexpertsareseenquite
oftenby bothplaintiff anddefendant.A
copy ofjust their testimonymay be ac
quiredin floppy diskor transcribedform
andusedinotherlitigation for cross-ex
aminationor preparation.

Of interestto thosepracticingattorneys
without previous computerexperience
is: "What training is necessaryto work
this system?"I can only speakfrom my
experience.Ihadnopreviousknowledge
of computersexcept a limited under
standingof theircapabilities.In lessthan
onehour I understoodthefunctionsof
thecomputerandcouldoperateit. At all
times at the bottom of the computer
screenis a cursorline thatprovidesrela
tively clearinstructions.Oneneedonly
to refer that cursor, and push the ap
propriatekey and"enter" buttonkeyto
accessthe function desired. Certainly
typing skills areof someadvantageasthe
keyboard is set up as typewriter with
function keys. Typing skills are not
necessaryfor its use.Thenotesusedin
the transcriptand/orwords to be sear
chedandidentifiedmaybe typedrapidly
evenby the two-finger approach.My
office will cooperatein every way to
provide time for training. Preprogram
ming the computerisavailabletoyouif

you sodesire.

Whatis thecourtroom of the future?Ido
not pretend to have the answer.Dueto
the diversedemandsand needsof the
circuit court systemsin Kentuckywhat
may work in Fulton County may not be
appropriatefor PikeCounty.Whatmay
work in JeffersonCountymay not work
in Clinton County. As the court of
original jurisdiction and a court of
record,it isourinherentresponsibilityto
providean accurate,usable,and func
tionalrecordfor thepartiesandthe attor
neysinvolved in the court system.That
recordhistorically hasbeenfor the Court
ofAppeals.But in today’smorecomplex
litigation, theuseof therecordinpre-trial
motions,trial motionsandpost-trialmo
tions has increasedthedemandson the
record.

I encourageall of you to takeanoppor
tunityto observethis systemat work.
You, the consumer,should evaluate,
compareanddetermineits.value and ap
propriatenessfor use in your systemof
justice. It isobvious the demandson the
courtsystemitself areincreasingandthe
complexity of the practiceof law puts
equallyincreasingdemandsuponattor
neys.We needtoworktogetherto insure
our systemof justice continuestobethe
best in the world by respondingto the
needsanddemandsof all involved.

STEPHEN M. SBEWMAKER .
Circuit Judge
50thJudicialCircuit
Boyle/Mercer Counties

CriniePays by Edward C.

You misledme. You said
that Correctionsandthe
legislature only decided
to study theprison crisis.

Well, that’s all they did
do about the prison
crisis.

No ii isn’t. They increased
tha length of prison
sentencesand failed to
fund alternriye,
non-prison sn:ences.

Oh. So they decidedthey
liked the prison crisis &
wanted o increaseit. I see.
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ACCELERATING PROBONO EFFORTS

The Americanlegal profession,despite
popularconceptionstothe contrary, has
andcontinuesto respondto theneedfor
improving thesystemfordeliveringcivil
legal servicesto the poor. As reviewed
by AmericanBar AssociationPresident
StanleyChauvinin an article appearing
in the June,1989 edition of TheAdvo
cate, the organizedbarunderthe leader
ship of the ABA has consistentlyand
forcefully urged the U.S. Congressto
adequately fund civil legal services
programs. Understanding that state
ments of support are not enough,in
dividual lawyers and law firms have in
creasingly accepted the obligation of
providing pro bonoservicesto help close
the gap between the numberof legal
problems of the poor andthe constraints
underwhich federally funded legal ser
vicesprograms operate, most notably a
lack of sufficient resources.

PRO BONO ACTiVATION: THE
ROLE OFTHE ABA

The ABA hassupplementedits support
for legal services by fostering the de
velopment of local pro bono programs.
In 1971,the ABA Sectionof Individual
Rights and Responsibilities,under a
grant from theFord Foundation,initiated
its Project to AssistInterestedLawFinns
in Pro Bono Publico Programs.The
Project collected, compiled and dis
tributedinformation to thebarabout the
effortsof law firms engagedin probono
work. The Project also consultedwith
firms interested in developingpro bono
programs.After two yearsof grantfund
ing the Project was terminatedand
replaced by the SpecialCommitteeon
Pro Bono Publico Activities which was
chargedwith assistingnot only law firm
pro bonodevelopment,but alsostateand
local barassociationsandcorporatelaw
departments.

In 1975, the ABA Houseof Delegates,
by resolution, recognizedthe lawyer’s
obligation to engagein public services
activities andcalledupon theorganized
barto assistlawyersin the fulfillment of
the obligation. In 1979,the ABA created
the Pro Bono Activation Project follow-

ing a studyby theAssociation’sStanding
Committeeon Legal Aid and Indigent
Defendantsand the Special Committee
on Public InterestPractice.The Project,
fundedby the ABA andtheLegal Ser
vicesCorporation,waschargedwith the
task of assistingstateand local bar as
sociationsestablishfonnaiprobonopro
grams. In 1981, the Project was con
tinued with funding from the Pew
Memorial Trust Thiseffort evolvedinto
the Private Bar Involvement Project
PBIP,nowsponsoredbytheABA Con
sortium on Legal Services and the
Public.

ThePBIPprovidesassistancetostateand
local bar associations,pro bono
programsandlegal servicesprogramsin
4 ways:

1 Assistanceand consultation.PBIP’s
programconsultantsassistwith the ac
tivation of newpro bonoprogramsand
helpdevelopsolutionsfor problemsen-
countered in existing programs.PBIP
also ministers a mini-grant program
designedto assistnewpro bonoefforts
andimproveexistingprograms.

2 Information clearinghouse.PBIP
maintains a national clearinghouseof
materialson topicsof importance in the
field ofprivate barinvolvement.

3 Publications and resources.PBIP
distributes the PBJ Bulletin Board, a
monthly newsletter, and the PB! Ex
change,a quarterlynews magazine,to
over4,300individuals.TheProject also
distributesInfo Packs containing mat
erialsontopicsofinterest to thepro bono
community..Each year PBIP complies
theDirectoryofPrivateBarlnvolvement
Programs containing information on
over 625 privatebar involvement pro
gramsnationwide.

4 Coferences.PBIP and the ABA
StandingCommitteeonLawyers’Public
Service Responsibilitysponsorthe an
nual ABA Pro Bono Conference.The
Conference,first held in 1983, draws
more than 400 people annually from
throughoutthe country to discussissues
of commonconcernandto attendpresen

tationson state-of-the-arttechniquesin
private bar involvementservicedelivery.
Regular featuresof the Conferencein-
chidea specialtrainingfornewpro bono
coordinators,workshopsfor bar leaders
and a programassistanceroomcontain
ing materialsfrom pro bono organiza
tions throughout the country and the
latestinformationfromstaleandnational
support centersand national advocacy
groups. PBIP also works with state
groups to design andassistin pro bono
coordinator training conferencesand
other presentations.

The most uniqueand significantservice
offeredby PBIP is programactivation
and technical assistance.Programcon
sultantsprovidephoneconsultationsand
on-sitevisits to bar associationsandlegal
servicesprogramsto discussissuesin
cluding how to:

-determineappropriatedelivery struc
turesandmethods,
-develop and implement screening,in
takeandqualitycontrolmechanisms,
-promote a programanddeveloppublic
relationsstrategies,
-evaluate the effectivenessof existing
programoperations,and
-makelong-rangeplansfor a program.

Prior to anon-siteassistancevisit, a pro
gramconsultantwill gather information
aboutthe programandthe environment
within whichit operates.If necessary,the
programconsultantwill be accompanied
on the visit by experienced program
managers,consultantsor barassociation
leadersfrom throughoutthecountrywho
have expertisein privatebar involve
mentactivities.On-sitevisitsrangefrom
one to threedays,dependingon the is-
suesaddressed.Visits arefollowedby a
written reportwhich includes observa
tionsandrecommendationsfor program
improvementPBIP consultantsvisit 25
siteseachyear.

NATIONAL OVERVIEW:
CURRENTISSUES

Throughregularcontact with pro bono
programs,PBIP staffbecomesfamiliar
with trendsandnewdevelopmentsin the
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pro bonoworld. For a varietyof reasons,
someof which are significantdevelop
ments themselves,PBIP has witnessed
new growth in the numberof lawyers
participatingin pro bonoorganizations.

After theLegal ServicesCorporationis
sued its 1981 requirementthat all local
legal servicesprogramsinvolve private
attorneysin the delivery of civil legal
servicesto thepoor,therewasa dramatic
increasein the number of pro bono
programsand participating lawyers.
After severalyearsof continuedexpan
sion, the rateof program growth slowed
as program geographic coveragein-
creased.Although lessthan 12% of the
currentexistingprivate barinvolvement
programswere created in the past 4
years,lawyer participation hasdoubled
during the sameperiod.PBIP estimates
that in 1989 there aremore than 120,000
lawyers participating in organizedpro
bonoprograms.Thereareseveralfactors
which contribute to the increase in
lawyerparticipation.

Legal Needs Studies

Statewide and regional legal needsur
veys have consistentlyconcluded that
despite the best efforts of federally
funded civil legal services programs,
only 20% of the poor in needof a lawyer
to help resolve a legal problem are
receiving assistance.For example,
statewide studies have recently been
completedin Maryland,Massachusetts,
New York and Illinois. Maine has an
nouncedthe initiation of a study.These
studieshave receivednationalattention,
heightening public and professional
awarenessof the magnitudeof theunmet
civil legalneedsof thepoor.Citing these
studies,stateand local barshave inten
sified effortsdesignedto encouragepar
ticipation in pro bono representation.
Both the Kentucky and Louisville Bar
Associationshave recognizedtheunmet
needin theirrecenteffortsto increasepro
ono efforts. Individual lawyers,under
standing their crucial role in the legal
system,have increasingly respondedto
the unmetlegal needby joiningprobono
programsand engagingin other public
servicesactivities.

fandatory Pro Bono Proposals

Under ABA policy andthe ABA Model
Rules of Professional Conduct, the pro
‘onoobligation is aspirationalinnature.
Although 10 states have debatedsome
form of rule or statute that would make
pro bono service mandatory,none has
adopted a mandatory requirement.
Several voluntary county bar associa
tions requirepro bonoserviceasancon
dition of barmembership. A numberof
federaldistrict courtshave promulgated

local rules requiringadmittedattorneys
to accept assignmentsin civil matters.

Themostcomprehensivestatewideman
datory proposalshavebeenconsideredin
North Dakota, Maryland, Arizona,
Hawaii and NewYork. After proposing
a 60 hour per year mandatorypro bono
requirement,North Dakota has recently
adoptedan "opt-out" pro bonoprogram
for its attorneys. The statebarestimates
that 60% of its attorneyswill participate.
A committeeof the highest court in
Marylandrecommendedthat all lawyers
be obligated to accept at least one civil
caseannuallyon behalf of an indigent
person. The state bar, however, sug
gesteda plan which was adopted that
encouragesvoluntary participation and
reporting of a lawyer’s pro bono work.
Following a study by a bar committee,
the Board of Governors of the Arizona
StateBarrecentlyapprovedthe concept
of mandatoryreportingof pro bonoac
tivities and engagingin a debateon the
necessityof mandatoryservice.

On July 11, 1989, a commission ap
pointed by NewYork’s ChiefJudge Sol
Wachtler issueda report recommending
that lawyers be required to perform at
least20 hoursofprobonoworkperyear.
The recommendations would allow
lawyers in firms of 10 or less to make a
financial contribution to a legal services
organization of their selectionin lieu of
representation.Public hearings will be
held prior to a final decision on the
promulgation of a court rule to imple
ment the recomrnendations Judge
Waclitler, however, has indicated his
supportfor theconceptofmandatoiypro
bono.Both opponentsandproponentsof
mandatory pro bono througho’ut the
countrywill monitor the debate in New
York.

Severallocal voluntary bar associations
have adopted a mandatorypro bonore
quirementasa conditionofmembership.
Members of the Orange CountyBarAs
sociation in Orlando, Florida, either ac
cept 2family law casesperyearordonate
$250 to the local legal servicesprogram.
Tallahassee,Floridabarmembersaccept
casesin the areasof family law, child
support and landlord/tenantor act as
guardianad litems.

A number of courts have adopted
programs requiring pro bono repre
sentationby those admittedbefore the
court. The United StatesSupreme Court
recentlydealtwith a challengeto acourt
mandatoryappointment programinMal
lard v. District Courtfor the Southern
Districroflowa,..U.S._May1,1989.
The Court held that the federaldistrict
court judge could not rely on a specific
federal statute to compel a lawyer to

accepta civil caseon behalfof an in
digentprisoner.The SupremeCourt did
not decide if a court has the inherent
power to mandatoryproposals,butmay
result in further litigation defining the
authority of federal courts to mandate
representation.

Facedwith the prospect of mandatory
pro bono, the organizedbar’s response,
as in North Dakotaand Maryland,has.
been to increase efforts directed at
recruiting lawyers for voluntary pro
bono programs. It may be anticipated
that as the debate on the needfor man
datory pro bono widens, other bar as
sociationswill undertakeefforts to in
crease voluntary participation. For ex
ample,the KBA hasadoptedthe ABA
policy whichcreatesanaspirationalgoal
of 50 hoursper yearofpro bonoservice
for each attorney. The Louisville Bar
Association has aggressivelycam
paignedto convincelaw firms in that city
to adopt the 50 hour goal.

StatePro Bono Support Projects

Seventeenstatebarassociationsoperate
pro bono "support" projects with staff.
Thefrojectsreceivefundingthroughthe
statebar, often supplementedby Interest
on Lawyer’s Trust Accounts IOLTA
funds and subgrants from federally
funded legal services programs. State
project activitiesinclude: activating new
programsin areasof the statewhere they
do not exist; conducting recognition
events and activities for volunteers;
coordinating training programs for local
pro bono program coordinators; and
servingasliaison to statebarcommittees
on pro bono andlegal servicesdelivery
issues.

The number of state bars that have
staffed pro bono support projects is
steadilyincreasing.Recognizingthe im
portance of theprojects to botheffective
recruitingand maintainingquality pro
grams,PB]P coordinatesanannualmeet
ingof statestaff.

Law StudentPro Bono

While clinical legal experienceshave
long beenavailable in law schools as
primarily aneducationalexperience,pro
bonoprograms for studentsareintroduc
ing students to the ethical obligation to
engagein public service activities. Tul
ane University School of Law hascom
pleted the first year of its pro bonopro
gram. Students, as a requirement for
graduation, mustcompletea minimum of
20hoursof pro bonowork during either
the secondor third year. Students are
placed with local pro bono lawyers
through the bar sponsored program.
Florida State University School of Law
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will begin a similar program in Fall,
1990. The University of Pennsylvania
School of Law recently announceda
mandatory programfor studentswhich
will require35hoursofpro bonoservice
duringeachof thesecondandthirdyears.
Other law schoolsare consideringstu
dentpro bonoprograms.

It is widely acceptedthat interestinpro
bono and legal services work by law
graduatessubsidedafter mid-1970’s.
The escalationof salariesfor top law
graduatesin large law finns is both a
causeandeffectofyoung lawyersdirect
ing their careersaway from public ser
vice. Law firm recruiters,however,are
increasingly encountering questions
about theopportunityforpro bonowork
during employment interviews. Peter
Hsiao,a lawyerwith alargeLosAngeles
law firm, has fosteredthemovementof
law graduatesto "Just Ask" about law
firm pro bono involvement during
employmentinterviews.

Law Firm Involvement

Although no survey has yet been con
ductedmeasuringthe levelsofpro bono
work of lawyers, the PBIP staff hases
tablishedthat asmany as 2/3 of thepro
bonocasesthat arecompletednationally
eachyear aredoneby solepractitioners
and members of small firms. Over the
pastseveralyears there hasbeena grow
ing recognition thatlarge law firms pos
sessgreat resourceswhich mustbecul
tivated to assistin reducing the umset
needforlegal servicesby indigenL

The ABA, primarily as a project for its
StandingCommitteeonLawyers’Public
Service Responsibility, has undertaken
efforts to stimulatelaw firm pro bono
activity. Co-sponsoredwith the 1988-89
ABA PresidentRobertRaven,theStand
ing Committee hosted a one day con
ferenceon law firm pro bonoon May 1,
1989. Managing partnersandpro bono
coordinatorsfrom 50 of the largest law
firms in thecountryattended.Presenta
tionson organizing notonly the lawyers
of a firm, but other firm resourceswere
made.Small group sessionsallowed for
peer-to-peer discussionsfocusing on
suchproblems as developing a firm pro
bonopolicy, cultivatingpartner support
for a firm pro bono program,handling
conflict of interestproblemsand gaining
support of large institutionalclientsfor a
firm’s pro bono work. Participants also
receivedcopies of the Standing Com
mittee’s publication, TheLaw Firm Pro
Bono Manual.

Law firm managementhas learnedthat
pro bono is good for the bottom line.
Associatesand junior partnersreceive
hands-onandin courtexperiencewhich

is often more valuable than training
seminars.Thepressureonyoung lawyers
facingincreasesin billablehour require
mentsbeyondtheZ500 per yearrangeis
taking its toll in some firms. Lawyers
doing pro bono work often experience
the psychologicalsatisfactionof com
pletinga caseandseeingtangibleresults
for aclient, somethingthatmay nothap
pen for an associateworking on seg
mentsof a casefor a corporateclient. A
law firm will certainlybenefit from the
good will createdby its public service
work.

Recognizingthat a firm canbenefitfrom
pro bonowork by its lawyers,formaipro
bono programs in finns are becoming
morecommon.Firms are allowing pro
bonohoursto becreditedtoward billable
hourrequirements.In NewYork, Boston
and Washington,D.C., bar associations
have established special projects to
matchlargelawfirm resourceswith legal
servicesandpro bono programs.Some
law firms havedeveloped"releasetime"
programswherenotonly lawyersfrom a
firm, butparalegaisand secretarieswill
spendfrom 3 to 6 monthsworking at
neighborhoodlegalservicesoffices. As
widely reported,Skadden,Arps, Slate,
Meaghez and Flom, a largeNew York
city based firm, hasestablisheda $10
million fellowship program to fund law
graduatesat 32 public interest law finns
andlegalservicesprogramsoverthenext
5 years.

SpecialProjects

Pro bono program coordinators con
stantlystruggleto developnewmethods
of recruiting and motivating volunteer
lawyers.One of the best motivators is
providing lawyers with interestingand
rewarding work. Creating special
projectsorganizedto addressspecificis
suesor populations,nicknamed"bouti
que"pro bono projects,have attracted
many lawyers to organizedpro bono.
Specialprojectsmay be either inde
pendentprogramsorpartof ageneralpro
bono organization.Projectshavebeen
created to service segmentsof the
population,such as seniorcitizens, the
disabled and AIDS patients. Other
projectshave been organizedby legal
subject matter, suchas family law or
communityeconomicdevelopment.

Specialprojects not only appealto the
interestsof lawyers,but to their exper
the.Soniclawyershavebeenhesitantto
volunteerfor pro bono cases because
manytraditional legal servicescasesre
quire litigation skills and experience.
Non-litigation and transactionallawyers
havebeenable to offer their skills to
projects which assistin community

-_.

a

advice on wills and trusts to AIDS
patients.

THE KENTUCKY EXPERIENCE

The history of the developmentof or
ganizedpro bono in Kentuckymirrors
thenationalexperience.Althoughapro
bono panelwasorganizedin Covington
in 1978, early efforts to involve the
privatebarin the deliveryof legal ser
vices to the poor coincided with the
Legal ServicesCorporationmandatein
1981. As in the rest of the country, or
ganizedpro bono startedin urbanareas
suchasLouisville andLexington.

In 1984,theFayetteCounty BarAssocia
tion and Central Kentucky Legal Ser
vicesjointly sponsoredthe creationof a
pro bono program in Lexington. The
project waspartially supportedby a grant
from the ABA anda visit formWilliam
W. Falsgraf, the 1985-86 ABA Presi
dent, who heralded the project as a
prototype.The programcurrentlyhas2
staff membersand over 220 volunteer
lawyers.

In 1986,thePro BonoCommitteeof the
KBA issueda reportoffering 12 recom
mendations. Although the Committee
concludedthat therewasaneedforapro
bono programon a statewidelevel, the
recommendationsacknowledgedthe im
portance of working with existing
programsand local bar associations.

- - Since that time, new pro bono efforts
havebeengeneratedwith thestrongsup
port or sponsorshipof county bar as
sociations.For example,LawyersCare
was establishedin Bowling Greenas a
joint project for the WarrenCounty Bar
Associationandthe Cumberland Trace
Legal Services.In Western Kentuckya
newpro bonoproject isbeing initiatedas
ajoint ventureof theMcCrackenCounty
Bar Associationand Western Kentucky
Legal Services. Both of these groups
havereceivedactivation assistancefrom
the PrivateBar InvolvementProject.

An additional impetus to the recent
developmentof organizedpro bono in
Kentucky hascomefrom theavailability
ofIOLTA funding. Initial grantapplica
tionsfor JOLlA fundingfrom civil legal.
servicesprogramstargetedtheactivation
andexpansionofprobono.Grantawards
for the first 2 yearsof IOLTA operations
havebeendirected to theseproposals.
The KBA Pro Bono Committeealso
provided one year funding to several
fledgingprogramsin 1988.

As experiencedby PBIP staff over the
past8 years,it is very difficult to estab
lish effectivepro bonoprogramsin rural
areas.Historically, rural legal services
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programsfacedwith the mandate of in
volving private lawyers in delivery of
civil legal servicesto the poor estab
lishedcompensatedprograms.Programs
contracted with lawyers and firms to
handlespecificcasetypessuchasuncon
testeddivorcesandsimplebanhupicies.
Otherprograrnsestablishedjudicaretype
panelswhere lawyers would be paid a
reducedhourly rate to complete cases
referredby the legal servicesprograms.
Variationsof thesemodelsexistinmany
rural areas. Legal services programs
have experimentedwith mixed delivery
systems,combiningpro bonopanelsfor
certaintypesof caseswith compensated
arrangementsfor others.A numberof
rural legal services programshave at
temptedto transitionprivate attorneyin
volvement from compensated to pro
bono with varying degreesof success.
Similarefforts arebeingundertakenin a
numberof Kentucky counties.

PRO BONO IN THE 1990’s

Following a period ofrelatively stagnant

growth during themid-1980’s,interestin
pro bono representationis experiencing
a resurgenceasreflected in the increase
in the rate ofnew lawyerparticipationin
organizedpro bonoduring the past two
years. As with the growth of an in
dividual or organization, pro bono will
transition through new phasesin the
1990’s. Some of the issuesdiscussed
above, suchasmandatory pro bono and
law firm activation, will continueto have
an impact on the numberof lawyerswho
will participate in organizedpro bono.

Significant problems will be en
countered by pro bono programs if
volunteerparticipation increasesas ex
pected.Newissueswill include:

-the developmentof more efficient or
ganizations to match lawyer resources
with client needs,

-the evolution of thepro bono coor
dinator asa vital componentof the legal
servicesdelivery system,

-thedevelopmentofstandardsofprofes

sionalism and quality control for pro
bono organizations,

-furtherdefinition ofthe roles ofthe legal
profession and governmentas the ul
timateprovider of resourcesfor serving
the civil legal needsof thepoor, and

-the developmentof plansfor integration
of all components of the system of
delivery of legal servicesto thepoor.

TheABA remainscommittedto the im
provement oflegal servicesdelivery sys
tems. The ABA Consortiumon Legal
Servicesand the Public, through the
PrivateBar InvolvementProject,offers
its assistanceto all segmentsof the
professionsharingin this goal. For more
informationon pro bonoactivation and
nationaltrendsin the pro bono,call the
PBIP InformationCoordinatorat 312
988-5769.

DENNIS A. KAUFMAN
StaffDirector
ABA Private Bar Involvement Project
750North Lake ShoreDrive
Chicago,Illinois 60611
312 988-4664

Dennis is Staff Director of the ABA
Private Bar InvolvementProject.Prior
tohiscurrentposizion,hewastheExecu
tive Directorof WesternKentuckyLegal
Services.
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Appalachian Blacks
Among U.S.Poorest

William Turner, Berea College’s
outgoing GoodeProfessorof Black
and Appalachian Studies, remarked
at the "Blacks in Appalachia: From
Invisibility to Importance,"two day
seminarheld at thecollegethatblack
Appalachiansareamong thepoorest
groups in the country andhave an
incomeabout one-half thatof whites
in thepovertystricken region."If you
live in an area where poverty is en
demic, does being black make you
poorerstill? The answerisa resound
ing ‘Yes" High migration, unem
ployment andlow educational levels
help create the situation. The only
group worse off than black Ap
palachians arerural black people in
certainpartsoftheMississippiDelta.

Despite even worse poverty than
their inner city counterparts, Turner
said they have avoided high crime
and delinquency rates. The families
have apparentlymanagedto buffer
themandkeep them away from the
trouble you seein southeastWash
ington or thesouth sideof Chicago.
-AssociatedPress.
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THE CAUSES AND CURES OF CRIME

Doug Mageereflectedat our 17th An
nualPublicDefenderTraining Seminar
on whatcausescrime and whathasthe
potential to cure it. We present his
remarks.

I am an observer in the criminal justice
arena,onewith a particularperspective,
one with a certainsetof experiencesand
biases.I think it fitting, then, though
perhaps somewhat self-indulgent, to
give you a bit of my backgroundbefore
dealingwith the questionat hand.

OUR EXPERIENCE

To my mind the most salient featureof
that background is the fact that I have
livedforthepast20yearsinEastHarlem,
a black and Puerto Rican neighborhood
inNew York. moved into theneighbor
hood directly aftercollegeas part of a
graduateschoolprogram andneverleft.
I havelived in tenementsformost ofmy
time there but my life, for the mostpart,
is that of a white,middleclassAmerican.

Why, you probably ask, when I could
live in the suburbsIgrew up in, do I
chooseto live in what weusedto call a
ghetto?I can’t answerthat completely
but I cansay thatwhen I moved into the
neighborhood I did so with Stokely
Cannichael’s words in my ears. "Your
politics are determinedbywhatyousee
outofyourfront window" he saidat one
point during the ‘60s andI agreedwith
him.Istilldo.

What I seeout my front window is the
urbanunderclassin all its complexity.
The crack tradeflourisheson the corner
acrossfrom my building, happywell-
cared for children play in a housing
project park down the street, garbage
collection is shoddy at best, church
groups feed the homeless,the schools
operatewith the mostmeagerresources
imaginable,andthepoliceclaim theyare
helplessto wage what they terma war
againstcriminals.

While I am notpoor or a minority my
perspectiveon issuessuchascrimehas
certainlybeeninformedby theview out

mr front window. Also from that front
window I can look down Lexington
AvenuetotheUpperEastSideof Man
hattanandsomeof therichestrealestate
in the world. Riding the bus up from
downtownIstay on longafterthebushas
crossedthe DMZ separatingtheUpper
EastSidefrom EastHarlem.If you har
bor someillusion that we live in anin
tegratedsocietyyou might want toride
that bus with ins some day. The dif
ferencebetweenthehavesandthehave
note is tangiblein that ride, I canassure
you.

So that’s my perspective.Now for the
experiencesthat have broughtmehere
tonight.Ifirst walked into prisonwhenI
taughtaphotography courseat SingSing
in upstate NewYork while in graduate
schooLThatwas shortly after the Attica
uprising and in the twilight of what I
would call a hopeful period in our
criminal justicesystem.Sincethosefirst
experienceswith prisoners, some of
whom I amstill in contactwith and con
sider Mends, I have worked as a jour
nalist coveringcriminaljustice topics,I
have written a book of interviews with
people on death row, I have written a
book of profiles of families of murder
victims andIhavebeenactivelyopposed
to capitalpunishment.In addition to this
workmy life hasbeentouchedbycrime
the way many millions of lives in this
countryhavebeentoucheda friendwas
rapedandmurdered.My apartmenthas
beenburgledseveral times, and I have
beenrobbedat brifepoint.

THE PENALTY OF DEATH

Ihavebeen,forthemostpart,anobserver
of the criminal justice systemand only
seldom,thankheavens,aparticipant.But
in oneareaI havebecomemorethanan
observerandwillfully so.Thatareaisthe
debateoverthe reimpositionof thedeath
penaltyin this country during the past
fifteen years.Not only have I written
about this subjectbut I have doneevery
thing from chaining myself to Bob
Graham’s fence in Tallahasseeto try to
prevent him from executing John

Spenkelink to being a memberof the
executive committee of the National
Coalition to Abolish theDeathPenalty.

I would like to begin my explorationof
thecausesandcuresof crimewith a look
at that deathpenalty debate.I think there
ismuch we can learn from it.

I don’t think for this audienceI needto
rehash the past 15 years of capital
punishmentbrouhaha.During the seven
ties the moodof the country underwent
a seachange with regardto statesanc
tionedkilhing,politiciansdidn’tmissthis
shift andhelpedtofurtherit, thirty-seven
statesenacteddeathpenaltylegislation,
GaryGilmore calledforhisown execu
tion,the SupremeCourt allowedthestate
tokill him, and wewereoff. Sincethen
a hundredand ten peoplehave beenex
ecutedand the deathpenaltyhasbecome
something of a litmus testfor politicians
and government leaders.We are told by
those favoring executionsthat weneed
the punishmentin orderto keep us safe,
to protectusfromarisingwaveofcrime.

Thissort of reasoningispuzzlingto me.
Thedeathpenaltyhasneverbeenproven
to havea deterrenteffectandin factmay
havejust the oppositeeffect, it is ex
tremely costly and is a court cloggezif
thereeverwasone, it is proneto horrible
errorand isbiasedagainstthepoorand
minorities. Yetpeoplestill seeit as the
Eldoradoof the criminal justice system.

Watchingthe country turn to the death
penaltymakesmethink of a man who
owns a sleek, powerful car and who
wants to increasethehorsepowerof his
engine so he ties a horse to the back
bumper.To him it soundsright. Horse
power,horse.After driving for a while,
though,hefinds that not only doesthe
horsenotaddto thespeedof hiscarbut
it’s slowinghim downconsiderably.

Sotoowith thedeathpenalty.The equa
tion soundsright. We want to increase
penaltiestokeepour streetssafeandso
wego to the "ultimate"penalty.Like the
carownerthoughI’m surewe will one
daycometorealizethatthedeathpenalty
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more productive examination of the
causesof crimeand,hopefully, to a par
tial cure.Thebasictenetsof this middle
road are that no man or womanis an
islandandyetsomemenandwomenmay
bepeninsulas.That is, we areall in this
togetherashuman beings.Wehavebeen
born intoa worldanda cultureandfrom
birth wehave beendependenton others
for oursurvival.Weinfluenceothersand
areintuminfluenced.Wehavefreewill
and a modicumof independencebut a
centralpartofourhumannessis our con
nectionto others.Someamong us, like
peninusulasthat jut out into the ocean,
are aberrantin hurtful ways. We can
punishthesepeopleall theway to extinc
tion butwecannotseverour tiesto them.
If indeedwe dokill themfor theirtrans
gressionswe kill a partof ourselves.

WHAT IS CRIME?

We,of course,decidewhat is crimeand
what isnotcrime.Thereareno absolutes.
Wemakeup the rules.For instance,one
highly addictive substance, tobacco,
takesthe lives of an estimated 390,000
peoplein this country every yearand is
legal. Another highly addictive sub
stance,cocaine,is responsiblefor far, far
fewerdeathseachyearandyet is illegal.
Changing this situation,making both
substanceslegal or making both illegal,
would clearlyhave an effecton crimein
America.You might saythis is hair-split
ting, academicrigamarole,just words
but wewho live by wordswould begto
differ. We call thecoke dealera filthy
criminal.Wecall the tobaccosalesmana
businessman.

I said there are no absolutes when it

comesto defining crime and I imagine
you thought"What abutmurder?"Cer
tainly we can all agreethat murderis
wrongbut heretoowehavea definitional
problem.Killing is not always illegal.
The policearegivendispensationin cer
tain killings and the statecanexecutea
select few criminals without fear of
prosecution.In thinking aboutthecauses
of crimeandits cureswehave to keepin
mindthefactthatcrimeis whatwesayit
is.

CRIMEIS IRRATIONAL

If you look at anyone criminal actclose
ly there is always a questionmarkat the
centerof things.In talking to the families
of murder victims I found that theword
Why was commonto all of them.Many
victims’familiesmadescrupulousinves
tigationsof thecircumstancesthat led to
the deathof their lovedonebutevenat
the endof their investigationsthe ques
tion Why persisted.That is trueof lesser
offensesas well. The thief who steals
breadfor his family still must be asked
why he didn’t fmd somelegalavenue to
provide foodforhishome.In seekingthe
causesof crime we must realize that
criminalbehavioris, at base,irrational.

5 CAUSES OF CRIME

That basicirrationality aside, however,
let me be specific about some of the
thingsI seecontributingto crime, caus
ing some of us to be anti-social in our
behavior.

1. EDUCATION

Educationis at the top of my list. In a

Reprinted by pexmission of the LexingtonHeraldLeader and il1ua.raor.JoelPea.

isanenormousdragonourcriminal jus
tice system.

If you sawa car owner toolingdownthe
highway with a thoroughbredstrappedto
hisbumperyou’d have to wonder how
much that car owner knew about the
engineunderhiscar’s hood.Sotoo with
the death penalty. Watching the states
and how the federal governmentreach
for capital punishment makes you
wonderjusthowmuchthose responsible
for criminal justicepolicy know about
crimeandits causes.

Of courseopponentsof thedeathpenalty
are,for themostpart,notmuchinterested
in thecausesofcrime.For them thecause
of a particularcrimeis containedin the
police report. X walked into a certain
liquorstore,robbedthestore, shotY and
left. Thosewho bringup such things as
the murderer’s mental state, his back
groundandtheabusehehassuffered,the
societyhe wasborn into,hiseducational
deficiencies,andthe easyavailabilityof
handgunsare, to the death penalty
proponent, criminal coddlers, soft-
headedliberals.

While the deathpenaltypresentsan ex
aggeratedcase,in it we see the lines of
demarcation in the present attitudes
toward crime. Proponentsof the death
penaltyput the entireblamefor a crime
with the criminal, opponents are more
likely to seesocietalproblemsaspartof
the equation.

WE ARE CONNECTED TO
OTHERS

I think there is a middle road in this
debate,though, one that will lead to a
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recentstudy of ten thousand inmates in
the NewYork Statecorrectionalsystem
researchersfound that eighty percentof
the inmatesenteredthesystemwithout a
high school diploma, 50% functioned
below the 8thgradelevelin reading,and
73% functioned below the 8th-grade
level in mathematics,yet 69% of these
individualssaid theyhad attendedschool
at least until the ninth grade. Similar
studiesin other stateshavesupported
these percentages. Those people our
educationalsystemfails aremuchmore
likely to endup committingcrimesthan
thosewho areproperiyeducated.

Once in prison the opportunitiesto cor
rectfor educationaldeficienciesareruin
imal°andgetting smaller.Prisonsnoware
seenaspunishmentplaces,warehouses,
andefforts to educateprisonersareeither
irrelevant to work after release,inade
quateor unavailableto certain inmates.

Justbecausea persondoesn’tdo calculus
or can’t speakFrenchdoesn’tmeanheor
she is boundto lead a life of crime, of
course.But being without educationin
our information basedsociety is like
being thrown off a train for nothaving
ticket. It’s very hard to getback on the
train legally. Children who fail in the
educational process most often do so
when theyare veryyoung. This failure
and the attendantostracizationfrom the
mainstreamleadsto early lossofself-es
teem, hope, andcareerpossibilities.It’s
no big wonder that criminal behavior

* follows in the wake of this failure.

The cure for this causeof crime is ob
vious but, sadly, one that we are not
moving towardwith any great speed.I
would love to heara politician running
for office make a speechin which he or
shetellsusabout the scourgecrimeis to
oursocietyand thenmakesa ringingcall
for a radical improvementin our educa
tional system.

2. PRISONS

Prisonsare secondon my list. Prisons
may not be educating prisonersfor a
returnto societybut theyareplacesof a
certainformof education.It’s a clicheby
now that prisonsbreedcriminality but
that tired truth is still a truth. People
stumping for harshpunishmentfor
criminals often call prisonscountry
clubs. They usethe analogyto point up
what they feel isthe life of Riley behind
bars. But the analogycan be used in
anotherway aswelL Country clubsoften
functionas a placewherethe well-to-do
do business,a networkingnexus.Many
a foursomehasled to informationshar
ing, increasedbusinesscontactsandthe
like. So too in prisondoesa networking

take place. A young thief get sent to
prisonand begins to meeta varietyof
peoplewho have had experiencesdif
ferentfrom his. Like a collegefreshman
meetingkids fromotherstateshemakes
contactwithpeoplefromother towns and
other partsof his city. Whenhegetsout,
whenhismoneyruns low, whenhe has
to feed a habit, his networking ex
periencepaysoff.

With ourprisonsburstingat theseamsas
theyare now we can be certain that this
criminal networking processis being
carriedon and that those who are
releasedfromprisonwill makethemost
of their prison experience.Someof us
may feel good that we are locking up
moreprisoners,building prisons, intro
ducing shock incarcerationcampsand
keepingprisonersbehindbarsfor longer
periodsof time. But I for one think we
aremakingabig mistake.

There are,certainly, somepeoplewho
must bekeptaway from societyfor our
safety.But the vast majority of people
now in prison don’t fall under this
category.Most are thereto bepunished
and in punishing them we feel we are
somehowcuring crime. I think theop
positeis true.Ourpresentprisonpolicy
is going to cause more crime than it
cures.

Ihaveseenlettersto the editorin theNew
YorkTimesandotherpapersin which the
writerbemoanedthejails andprisonsfor
not being more harshin their punish
merit.Thesewriterssaid that goingfrom
the streets toprisonwasnobigdealfor
many criminals,aneasychangein en
vironments.That may be true to some
extentbut to saythat is to makea com
mentaboutthe living conditionssomeof
our society areforced to live in rather
thanthat prisonis the goodlife.

Harsh prison sentencesare not the
answerto the problem of prisonsbreed
ing crime. First offender programsthat
truly work, alternatives to incarceration
for victimless and non-violent crimes,
and increasededucationalopportunities
for prisonerswill speakto theproblem in
a meaningfulway.

3. CHILD ABUSE

Child abuseis thirdonmy list. Wemost
often think of child abuseas a crimein
andof itselfbut Ihavebecomeconvinced
that it is most pernicious as a causeof
crime. I would like to usethe termin its
widest application. Children who are
ravagedpsychologicallyby parentsare
abusedalmostasif theyhadbeenbeaten.
Child abusein all forms is a widespread
phenomenabutone that is onlyrarely in
the public view. Like an underground

fire, though, it bums up the roots of
childrenandturnstheminto fearful,dis
trusting,violentadultswhohavelearned
by exampleawarpedandtwistedkindof
love. I have no statisticsat hand but
anecdotalevidenceisreally all youneed
to understandthe link betweenchild
abuseand crime. Runthrough the case
historiesof themenandwomenondeath
row, lookat thebiographiesof prisoners
in generalandyou will be surprisedby
the incidence of child abuse in this
population.Unlessyou believe children
areborncriminals,which I don’t happen
tobelieve,youhaveto acceptthefactthat
one widespreadand pervasiveproblem
in the society is causinganother.

The curehere,of course,is to breakthe
cycle of violence,to attacktheproblem
of child abuseand therebyprevent the
criminality that grows from it. That’s
much easiersaidthandone.Child abuse
is anage-oldproblemanditself iscaused
by a variety of factors.A beginning.
however, would be to acknowledgethe
role child abuseplays in crime, tomake
serious attemptsto detect it early in
juvenilecases,andto treatit asa societal
problem not just a domestic one. We
mustintervenein child abusecasesnot
only to protect the child but to protect
ourselves.

4. TELEVISION

Television is 4th on my list I mustsay
that I am not much of a television
watchermyselfbut I do appreciatethe
medium.I think it hasenormouspoten
tial forgood,for knittingusall together,
and for teachingand entertaining.But
neverthelessI have it on my list of the
causesof crime. WhenI link television
and crime you probably imagine Fm
talking about the pervasivenessof
violence on the box and the way those
hundredsof murders and car chases
numb us all to the reality of violence.
There is that, of course. While doing
interviews on death row in Arizona I
talked with a man who put it mostsuc
cinctly.Hesaid,"You watch TV andyou
seea lot ofpeoplegetkilledonTV. John
Wayne dies 5 times a week.He gets up
andgoeshome.In somepeople’sminds
that’swhatcapitalpunishmentis...AndI
guessI felt that way until the first person
cUed of my own hands."

But televisionas a causeof crimeis more
subtlethan just seeingviolenceon the
screenandcopyingit. If you believeasI
do thatcrimeisoftenanexpressionof the
disparity between the haves and the
have-note, televisionis the mediumby
which this disparity is writ large. I’m
speakingheremainlyofadvertising.The
seductivenessof those30secondspotsis
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designedto sell a product but it also
spawnsa desire.Imagine a singlemother
in my neighborhood,sitting in a barely
furnished apartment,locked in a Kaf
kaesquewelfare system, struggling to
keepfood on the table,watchinganad in
which a blissfully married couple coo
over their new infant and subliminally
enticeyou to buy baby furniture or
clothes the womancan never afford on
herchecks.Shemaynotrunoutandhold
up a baby furniture storebut the desires
plantedin herby that ad and countless
otherswill build andwill find somesort
of outlet. Imagine also a young teenager
watching a basketball game on
television.Every time there is a timeout
shinyBMW’s or Volvoscomewhoosing
at him over undulatingroads. If he is
living in someneighborhoodshe walks
outhisfrontdoorafterthe gameandsees
severalsuchcarsparked in driveways
along a tree-linedstreetHe knows that
onedayhe toowill have a car like those
on the screen. If he’s living in other
neighborhoodsthe scene is much dif
ferent, however. He seesno cars like
thosein the ads exceptfor theonesbeing
drivenby the drugdealers.

I don’t think the curefor this partof the
problem is to ban advertisingbut I do
thinkthat we in this country aregoing to
have to have somepart of the education
ofouryounginclude a visualliteracyand
a critical appraisalof the things we now
sopassivelyaccepton television.

5. DRUGS

I’m going to end my list with an obvious
one.Drugs.Half of all the homicides in
New York last year were drug related.
We are told we arein a war againstdrugs
and wehave a drugczar at the highest
level of government.While unemploy
ment in a neighborhoodlike mine is
astronomicalthe crackhousesarehiring
at a land rush pace. Crime rates
throughoutthe country have been ef
fectedby the attemptsto suppress the
drug trade.There is no doubt that drugs
causecrime.

And thereis no doubt in my mind about
thecurefor this particularcause.Legal
ize ‘em. Plain and simple. I know this

will be offensiveto many of you but I
don’t think half-answerswill workhere.
Our history with Prohibition in this
country shouldhavetaughtus a lesson
but apparentlyit didn’t take. Banning
mind-alteringsubstancesdoesnotwork.
It only createsan alternativeeconomy,
onethat sapsour resourceswhenwetry
to controlit. Insteadofspendingmillions
andmillionsof dollarstrying to interdict
shipmentsorcorralstreetdealersoreven
nail so-calledkingpins,wewould be so
much farther aheadas a people if we
excludeddrugssalesand use from our
laws and beganto takedrug treatment
programsseriously. I’m sure many of
you imagine that suchan environment,
inwhichyoucouldwalkintoastoreand
buy agramofccke,wouldbechaosand
would leadto the completedisintegra
tion of societyas well as many deaths
from drug abuse. I don’t dispute that
there would beproblemsbutat leastwe’d
be dealingwith the proper ones, those
concerningthe human needto gethigh,
the differencebetweendrug use and
abuse.But I’m sure that people in the
twentiesthought the endof Prohibition
would betheendof society too. I seein
my neighborhood,where drugs are to
some degreelegalizedas far as use is
concerned,patternsof drugusethat sug
gesttherewould be no chaos,no reefer
madness.I trust that peoplewill learn
how to dealwith legalizeddrugsjust as
they havelearnedto dealwith legalized
alcohol,cigarettesandcaffeine.Andour
crimeratewill dropaccordingly.

CRIME EVIDENCES BROKENESS

Ahighincidenceofcrimeinasocieryis
an indication of a brokenness.Crime,as
I have said, is defined by a few and
appliedto all. When thosewhomakethe
rules and those who are to follow them
are segregatedby class,color, religion,
whateverthereis bound to be friction
and a rising crime rate. Crime can be
likenedto thebubblesrising from a boil
ing potof water. Themore heat themore
bubbles.Themorethereis a brokenness
and divisions in the society the more
crime is prevalent. If we want to stop
bubblesfrom boiling to the top of thepot
weturn off theheat,wedon’t try to skim

off thebubbles. All our cureswill be for
naught if wedon’t acceptthe fact that
crime,while an act of an individual, is a
societalproblem at its heartWe are, as
I’ve said, all in this together. When the
criminal becomesthedevil incarnateand
wethe angelic guilt-free ones,we have
missedabasictenetof ourhumanity,our
connectedness.

You’veprobablyheardabout theyoung
womanjogger in CentralParkwho was
raped,beatenand left for deadby some
30youngsters.Thosekids all live several
blocksfrommy house.I don’t know any
of them though someof themgo to the
sameschool my son attended.And I
don’t pretend to understandthe specific
causesof theirhorriblecrimenor could I
suggesta cure, something that might
havepreventedit But I doknow that our
reaction to them is crucial. If our con
centration is solely on punishing them
wewill onlybe feeding the brokenness.
If wedon’t seea bit of ourselvesin them
wewill onlybe feeding the brokenness.
A victim needsour help and somevery
troubled youths needourhelp aswell. A
crime is a wound. The worse the crime
the deeper the wound. The deeperthe
wound the more the whole body has to
marshal resourcesto heal.

DOUG MAGEE
1800Lexington Ave.
Suite#5N
NewYork, NY, 10029
212348-5877

Doug I, a graduateofAmherstCollege and
Union TheologicalSeminary.He Is a screen
wrlter,photographer,andanthorofWhatMur.
der LeavesBehind: sheVictim’: Family 1983
and Slow ComingDark: IntervieWson Death
Row1980.Doughaslivedforthe1a118years
In EastHarlem,NY a neighborhoodInfested
with crime and with glaring criminal justice

Education

US. KY KY’S Rank
High School
Graduates 71.1% 67.4% 39
SpendingPer
Student 83.977 82,733 46

Jail EducationalLevels
40% of jail Inmatesand28% of prison Inmateshadcompletedhighschoolcompaiedto 85%
of the U.S.popu1a1ion.-Bn.of iuitics StitiMiw

Poverty Level
In 1983one-halfofmalesin jail who
hadbeenoutfor at leastayearhad an
annualincomeunder$5,600.Female
inmatesreportedamedianincomeof
$4,000 during the year before the
arrest.

22% dependedon welfare, SSI or
unemploynrentbenefits38% ofther
women &% 11% of the women
hadan illegal income.
60%hadawageor salary
23%dependedon family or friends
31% of women

74% of the womenand 54% of the
men in prison have dependent
children.-Burcau JusticeStitiatic.
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SELF DEFENSE
BATTERED WOMAN SYNDROME

I.SELF DEFENSE:

A. GENERALLY

Whether circumstancesjustified a
defendant’suseof force in self defense
is a subjectiveinquiry. The useof force,
including deadly force, is justifiable
when the defendant believesthat such
force is necessary to protect herself
againsttheuseor imminentuseofunlaw
ful physical forceby anotherperson.See
K.R.S. 503.050:

KRS 503.050Useof PhysicalForce
in SelfProtection

1 Theuseofphysicalforcebyadefendant
upon anotherpersonis justifiable when the
defendantbelievesthatsuchforceis enceasmy
to protect himselfagainsttheuseor ismtlecst
useof unlawful physical force by theether
person.
2 Theuseofdeadlyphysicalforcebyadefen
dan upon anotherpersonis justifiable under
subsection1 only when thedg’endant
believe.rthat suchforceis necessayto irotect
himselfagainstdeath,seriousphysicil sujury,
kidnsppmg,orsemalintcrcoursecanpcfledby
forceorthreat.Emphasisadded

A critical issue, then, is "When she
killed, whatdid the defendantbelieve?"
What appearsto be a totally subjective
test,however,isnot. Thereasonableness
of the defendant’s belief may be ques
tioned. K.R.S. 503.120permits the
prosecution to make an issue of the
reasonablenessof the defendant’s belief
that shehadto act in selfprotection:

K.RS. 503.120 JustificatIon;
General Provisions

1WhenthedefondantbelievestbatthUsCof
forceupon or toward thepersonof anotheris
necessayfor anyof thepwposesfor which
guchbeiefwouldestablishajustifleaticmundcr
KRS 503.050to 503.110but thedefaidasatis
wagon orrccldessmbelievnigthcuseof any
force, orthedegreeof forceused,to betacos
sayor in acquiringor failing to ao9uircany
knowledge orbelief which is material to the
justiflabilityofhisuseofforce,thejustfficatiat
afforded by thosesectionsis unavailablein a
prosecutionfor any offensefor whichwanton
nessorrecklessness,asthe casemay bc, suit.
6cc.to establishculpability.
2 When the defendantis justified underKRS
503.050 to 503.110 in using force u or

toward thepersonofanother,hit he wantonly
or recklesslyinjuresorereatesarisk of injwy
to innocentpersonsthejustification afforded
by thosesectionsis unavailablein a osocu
that for anoffaiseinvolving wantonnessor
recklessnesstoward lnnocentpersons.

Thus, if a defendantactedin what she
recklesslyorwantonlybelievedto beself
defense, the degree of her culpability
may be lessened,but will not becom
pletely forgiven. If the defendantwas
recklessor wantonin forming herbelief
that it wasnecessarytokillinself-protec
tion, shemaystill beconvictedof a lesser
includedoffensefor which the required
stateof mind is wantonnessor reckless
ness.Smith v. Commonwealth,Ky., 737
S.W.2d 693,6871987.

K.R.S. 501.020- Definition of Mental
State

3"Wantonly"-Apersonactswantcnlywith
respectto a reiult or to a circumstance
desnbedbyast*utedefininganoffcusewhai
he is aware of and Consciouslydisregardsa
substantialandwtjualiflablerlskth&theresuk
willocairordiattheclrcumstanceexists.The
risk mug be of such nature and degreetl
disregardthereofconstitutesagrossdeviation
fran thestandardof conductthatareascmable
per onwouldobsurieinthesimallon.Aperaca
who ereatessuchariskbut isusawarethereof
sohiybyreascmofvoluiiaiyintoxicatiaialso
actswantonlywith respectthereto.
4 "Recklessly"-A personacts recklessly
with respectso a resultor to a circumatatac
deseribedby aetatutedeflninganotfensewhon
hefails to perceiveasubstantialandunjustifi
able risk that theresultwill occuror thatthe
circumstanceexists. Therisk mustbeof such
natureand degreethat failure so perceiveit
constitutesagrossdeviationfranthestandard
of conductthata reasonablepersonwould ob
savemthesituation.

Thusasbothalegaland practicalmatter,
to win a self-defensecaseyou must be
able to convincethejury thatyour client
reasonablybelievedthat shehad to act in
self-defense.Becausewhat the defen
dant reasonablybelievedunder the cir
cumstancesis the ultimate issuein the
case, the defendanthas virtual carte
blanche to produceproof of what she
believed at the moment shekilled. Her
entire life experience,particularly her
past experienceswith the decedentare
material. Thatprinciple is nodifferent in
a "BatteredWoman"casethan whenap

plied to a barroom stabbing between
men.

Practicallyspeaking,you mustalsocon
vincethejuzy that it was outofcharacter
for your client to kill someone;that kill
ing this deadpersonwas necessaryin
this situation; andthat if they let hergo,
your client will neverhurtanyoneagain.
It is helpful if you can proveshewill go
home and raiseher childrenwith love
andcaring.A "batteredwoman"caseis,
in essence,just like every other self-
defensecase.Theissuesarestill:

At the moment the defendantkilled
X, did shebelievethat usingdeadly
force againstX was necessaryin
order to avoid immediate harm or
threatofharmto her? Washerbelief
reasonable?

If the answersare "yes," shegoeshome.
If either answer is "no," sheprobably
doesn’t.

B. EVIDENCE OF BATTERED
WOMAN SYNDROME

A "BatteredWomanDefense"isreallya
standardselfdefensecaseandrelies on
the same legal principles as otherself
defensecases. Battered Woman
Syndromeevidencecan be somewhat
different, in that it helps explain the
defendant’sactions in instanceswhere
she acts to protect herself from an
ticipatedviolence againsther asdistin
guishedfrom an immediateattacL

Throughpsychologicalconditioningthat
occurs with repeatedacts of violence
againstawoman,shelearnsto recognize
signsthat indicatethat anotherattack is
imminent Thus,BatteredWomancases
are often "anticipatory self defense"
cases,i.e.,"I knewhe wasgoing to beat
meagain,soI killed him beforehe had
thechance."

In a "BatteredWoman" case,another
thing that is differentfrom most other
self-defensecasesis that the defendant
andthedeadmanusuallyhada long term
relationship.The relationshipis often
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"husband and wife" or "boyfriend -

gir1friend."Thename"BatteredWoman
Syndrome"resultedfrom thecontext in
which the psychologicalphenomenon
was originally studiedand defined.
"Battered Woman Syndrome" will be
included in the new Diagnosticand
Statistical Manual DSM-IV of the
AmericanPsychiatricAssociation,as a
subclassificationof Post-Traumatic
StressDisorder.That docwnent,unfor
tunately,will notbepublishedforseveral
years.

C. POST-TRAUMATIC STRESS
DISORDER

Until theDSM-IV is published,attorneys
andmembersof thementalhealthcom
munity mustuseexistkngcategoriesto
defineandexplainthebehaviorof batter
ing victims. "Battered Woman
Syndrome"is constructedfrom, andhas
beendefinedas, a subclassificationof
"Post-traumaticStress Disorder,"
P.T.SD., which is currently recog
nized by the American Psychiatric
Association’sDiagnosticandStatistical
Manual DSM ffl-R as a "disorder."
The essentialfeatureof P.T.S.D. is the
developmentof characteristicsymptoms
following a psychologicallydistressing
eventswhich areoutsidethe rangeof
usual or expectedhuman experience.
i.e., outsidetherangeof suchcommon
experiencesas simple bereavement,
chronic illness, businesslosses,and
marital conflict. Characteristicsymp
toms involve re-experiencingthe
traumaticevent, avoiding of stimuli as
sociatedwith the eventor numbing of
generalresponsiveness.

The most common traumatainvolve
either a seriousthreatto one’s life or
physical integrity; a seriousthreat of
harmto one’schildren, spouse,or other
close relatives and friends; sudden
destructionof one’shomeorcommunity,
etc. The traumamay be experienced
alone,asis usuallythe casein battering
situations.Sometimesin P.T.S.D. and
almostalwaysinBatteredWomencases,
there is a physical componentof the
trauma,suchas a headinjuiy, involving
directdamageto thecentralnervoussys
tem. In fact, the "PsychosocialStressor
Scale"in the DSM ffl-R lists ongoing
physical or sexual abuse as a level 5-
"extreme" stressor. Captivity as a
"hostage,"which is a commonfeeling
among batteredwoman, is listed as a
level 6 -"catastrophic"stressor.

D. BATTERING: CYCLICAL
VIOLENCE

It is veryimportantto understandthat the
samepsychodynamics,and thus, the
same legal justifications can and do

presentthemselvesin otherrelationships
markedby episodicviolence.Thereare
batteredwomen;batteredmen,battered
children; and batteredelderly people.
Oneshouldlook forevidenceof a "Bat
teredWomanSyndromeDefense"any
time that the incident from which the
chargesaroseinvolvesa defendantwho
struckout to"protecthimself againstthe
threatofarepeatedassaultandtheperson
killed hadbrutalizedorbullied thedefen
dantin asubstantiallylongtermrelation
ship.

The relationshipwhich gives rise to ‘a
"BatteredPersonDefense"is typically
markedby abizarremixtureofaffection,
hostility,aridviolence.Therearepredict
able periods in which affectioncharac
terizes the relationship,followed by a
periodof tensionbuilding betweenthe
parties,andepisodesof acuteviolence.
Thosecharacteristicperiods,described
by Dr. LenoreWalkerandotherpsycho
logistsandpsychiatristsas"LovingCon
thtion,""TensionBuilding," and"Acute
Violence,"occuroverandover inapat
ternofeverescalatingintensityuntil the
violentepisodesbecomelife threatening
or presentan obvious threatof serious
physical injury to the victim. This pre
dictable patternof Loving Contrition-
Tension Building- Acute Violence is
referred to as the "Cycle"Theory of
Violence."

Thevictim isusuallythefemaleor other
physically weakerpartner,for obvious
reasonsrelated to her/his inability to
protect herself from her larger, more
powerful male partner.After an acute
battering incident, the "Loving Contri
tion" stageismarkedby protestationsof
loveandassurancesby theabuserthat he
will neverbeviolentagain.His apparent
sincerity, remorse,and assurancesof
reform,incombinationwith thegenuine
affections usually involved in the
relationship,provide powerful incen
tivesto theabusevictim to refrainfrom
reporting the assaultsto the police or
otherauthorities.

In addition, otherfactorssuchasembar
rassment,economic dependency,fear,
andlack of effectiveresponsefrom law
enforcementofficials in the past may
influence the Victim not to reportthe
assaultsor takeotheraction suchasleav
ing her abuser. Often, the victim’s self
esteemissolow thatsherationalizesthat
shemust have"deserved"beingbeaten.
As counselfor a battering victim, you
must analyzeyour client’s motives for
stayingwithherabuser,notreporting the
abuseto the police, or failing to take
ovher action to protect herself. Those
questionswilt beraisedat trial and you
mustbereadyto answerthem.

As the cycle patternof violence is
repeatedoverandover, andthe assaults
on the victim becomemore extreme, the
victim learns to recognizethe "signs and
symptoms" of an impending attack
againsther. Shemay evenlearn to delay
the inevitableacutebattering incident by
placating her abuser insomeway. Even
tually though,tensionandhostility build
toward what thevictim intuitively recog
nizesto beanimminentlife-threatening,
acutebatteringincident.Itis thenthatthe
woman or other victim strikes out,
usuallywith a weaponasan"equalizer,"
to protect herselffrom a pendingattack.

A battered woman has, by defmition,
taken a lot of abuse. She has a lot of
terrible storiesto tell andall thoseawful
stories are what goes into determining
what the defendant "believed," and
whethershewasreasonableinherbelief.
Obviously, if your client has an ap
propriate self-defensecase,shebelieved
thatshehad to kill her abuserto preserve
herown life. That, in a nutshell, is what
you haveto prove.

While the classic incident is one that
involves relationshipsbetweenemotion
ally attachedmenandwomen, remember
that cyclical pattern violencedoesoccur
inother contexts:abuseof theelderly, in
child abuse,andothers.

E. PROVING BATTERING

As the attorney representing a battered
woman,or other victim of cyclical pat
tern violence,youmust corroborate your
client’s accountof events extensively.
The question you want jurors to ponder
asyouprove yearsof physical andemo
tional abuseis, "Why’d shewait solong
to shootthat son-of-a-bitch?"By the end
of the trial, you must build a casethat
convincesjurors that "just leaving," call
ing thepolice, or taking other lessdrastic
action to protect herselfwas not realistic
and that useof a weaponwas the only
alternative for the victim.

If youhave eye-witnesseswho establish
beyond doubt that your client acted in
selfdefense,that’s great,but chancesare
you won’t. Most battered women who
kill their abusersdosoin private. That is
usually becausethe women arebattered
inprivate. So, you’renot likely to have a
lot of eye-witnesses.

Who are your witnessesthen? People
who saw prior incidentsof abuse.People
who heard the thumps and crashesthat
go with beatings. People who saw the
effects of abuse-broken bones,frac
tured teeth, black eyes, bruises,cuts,
stitches.Peopleshe went to for help.
Peopleshetold aboutit. Evenpeopleto
whom shedeniedbeing abusedandtold

August1989/theAdvocate38



elaborateliesto accountforherphysical
injuries. Thoseare the peoplewho can
help prove what the batteredwoman
believed and whether, then, her fear or
her abuserwasreasonable.

Lots of hearsayevidencemay be ad
mitted in any self defensecaseto show
the stateofmindofboththedecedentand
the defendantat the time thedefendant
killed the decedent.See:"Memorandum
of Law in Supportof Admissibility of
EvidenceofPriorActsand Threatsof the
Decedent," from Commonwealthv.
HeidiHarmeling,Kenton CircuitCourt,
Case no. 86-CR-298 June30, 1987,
which is available from the author.

Among theinformationyou can develop
throughhearsaywitnessesisproof:

1. That your client told them, in the
past,thatthedecedenthad threatened
orassaultedher.Fannonv.Common
wealth, 175 S.W.2d 531 Ky. 1943.

2. That the decedenthad told the
witnessthat hehad threatenedor as
saulted the defendantin the past,
evenif the accuseddid not hearand
wasnotawareofthe statement.Wil
son v. Commonwealth,551 S.W.2d
569 Ky. 1977;Carnes v. Common
wealth, Ky., 453S.W.2d 5951970;
Wigmoreon Evidence,3d Ed., Sec
tion 110,p. 546.

3. That the defendanthadshown the
witness bruisesor other signsof in
jury in thepast andtoldthewitness
thatherinjuries hadbeeninflictedby
the decedent.Fannon v. Common
wealth, 175S.W.2d 531 Ky. 1943.

4. That the defendant wasaware of
the violentpropensitiesof the dece
denttoward others. Carnesv.Com
monwealth, 453 S.W.2d 595 Ky.
1970.

5. Any otherevidenceindicating the
hostile attitude of the decedent
towardthe accused.Jackson v.Com
monwealth,200 Ky. 316, 254 S.W.
913 1923;Mc Queen v. Common
wealth, Ky., 393 S.W.2d 787, 790
1965.

F. "BATTERED" DEFENSE IN
OTHER CONTEXTS

The "cycle theoryof violence"appears
in relationships other than husband-

wife. Elderly parentsaresometimessys
tematicallyabused,physicallyandmen
tally, by theiradult children.A bully may
harassand assault the samepersonover
and over. Whenever one person has to
live in fear of assault and abuseat the
hands of another, cyclical patternsof
abusemay develop.

Whenevaryou aredealingwith a self-
defensecase,considerwhethera cycle-
patternof violenceexistedbetweenyour
client and the personhe or shekilled.
A.V. Conway,of Hartford, Kentucky,
successfullydefendedan elderly man
who waschargedwith murderforshoot
ing his adult son. Commonwealth v.
CharlesChadwich,Ohio Circuit Court,
Caseno. 86-CR-053, December23,
1987. The sonwas an abusivedrunk
whooftencametohisparents’ homeand
assaultedhis ederlymotherand father.
Ononesuchoccasion,thefatherordered
thesonfromhishome.Whenthe abusive
sonrefusedto leave and announcedhis

mtentionto assaulthis fatheragain,his
father killed him with a gunshotthrough
theheart

A.V. Conwayrecognizedthat the same
cycle patternof violenceexistedin the
relitionshipofhiselderly client andthe
client’s adult son as exists in spouse
abusesituations.At trial, a "Battered
Parent"self-defensetheoiy of the case
resultedin a completeacquittal.

G. NEGATING OTHER ELE
MENTSOFCRIMES

Anothervery interestingapplication of
"battered woman syndrome"evidence
waspresentedby Ellen Leesfield,Attor
ney, of CoconutGrove, Florida. Ms.
Leesfield utilized evidence of the
syndrome to negate the element of
"specific intent" in a federal criminal
prosecutionfor check fraud. Her client
was accusedof having passedmoney
orders which her boyfriend had stolen
from packagesat his place of employ
ment At his instruction,Ms.Leesfield’s
client had endorsed and cashedthe
moneyorders,The court admitted ex
pert testimony relative to Battered
WomanSyndromefor the purposeof
negatingspecificintent See:"Faithand
Love: Use of the Battered Woman
Syndrome to NegateSpecific Intent,"
TheChampion,JournaloftheNatLAssn.
of Criminal DefenseLaMyers, pg. 9

April, 1989.

II. KENTUCKY
BA! IERED WOMAN

CASES

A. Commonwealth v. Rose,Ky., 725
S.W.2d5881987.

JnRose,thecourt uphelda convictionfor
second-degreemanslaughter,wherethe
defense offered was self-defense
specifically, the Battered-Woman
Syndrome,butthe defendantcontended
that shedid not i,Uend to kill thevictim.
Becauseintentionalmurderrequiresin-
tent to kill, underthe circumstancesin
Rose,the jury could have believedthat
thedefendantshother husband,believ
ing it necessaryfor her self-protection,
but that she did not actually intend to
causehisdeath. The circumstanceswere
such, however, that the jury could
believethather conductwas"wanton"as
definedby statuteandthatshewasaware
of and consciouslydisregardeda sub
stantial risk that death would result,
Thus,the Court held thatthe instruction
on second-degreemanslaughterwas
proper.

Prior to the SupremeCourt’s decisionin
Rose, in homicide caseswhere the
defensewas "self-defense,"the cases
uniformly supportedthepropositionthat
the useof force in self-defensewas an
Intentional" act, not a "wanton" or
"reckless"one. See,Bakerv. Common
wealth, Ky., 677 S.W.2d 876 19M
Gray v. Commonwealth, Ky., 695
S.W.2d8601985.

The Rosecourt, in anopinionby Justice
Leibson,held that evidenceon battered
womansyndromewasproperlyadmitted
toestablishthat the defendantmayhave
beenacting undera subjectivepercep
tion of needfor self-defense.TheCourt,
however, refusedto allow the defense
expertwitness,a registerednurse,to tes
tify thatthedefendantwassufferingfrom
theBatteredWomanSyndrome,because’
1 the "expert" lacked the training and
professional credentials to make a
psychologicaldiagnosis,and2 because
the offer of testimonyextendedbeyond
a professional opinion regarding the
accused’smental condition to the ul
thnate issueof the accused’s state of
mind at the time of the act, decisiveof
herguilt or innocence,thus,invading the
province of the jury.

B. CRAIGV. COMMONWEALTH,

Craig v. Commonwealth,87-CA-1709-
MR,35KLS 10,P.9,1KYLP1-12lJn-
published opinion Rendered8/19/88
distinguishes Rose,holding that it is re
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versible error to excludetestimony of a
properlyqualifiedexpert that the defen
dant was suffering from Battered
WomanSyndromeat the time sheshot
and killed her estrangedhusband.A
divided panel of the Court of Appeals
distinguishedthis casefrom Rose,onthe
grounds that Craig’s expert was better
qualified to testify than the witness in
Rose.Craig’s expert not only had the
experiencewith battered womenclaimed
by Rose’sexpert,but alsohad amaster’s
degree and "further advanced special
training focusingon theproblemsofbat
teredwomen."

Although not disclosedin the an-
publishedopinionof thecourt, theexpert
witnessin Craig wasPhyllis Alexander,
of Lexington,Kentucky.Ms. Alexander
isa Counselorin SpouseAbusewhowas
trainedby Dr. LenoreWalker.Ms. Alex
anderhasparticipatedin approximately
30 workshopson the subject of spouse
abuse,givennumerouspresentationson
BatteredWomen, including one to the
Lexington Metro Police Department.
She testified on the subject before the
Kentucky GeneralAssembly when she
was the President of the Kentucky
Domestic Violence Association. She
was retainedby the court in Woodford
County in Commonwealth v. Shirley
Kimbell and was accepted by Judge
Henry Knox as a qualified expert. Ms.
Alexanderis a member of the Victim
AssistanceNetworkBoard, TheNational
Coalition Against Domestic Violence,
and TheUnited Way DomesticViolence
Group. At the time she testified in the
Craig casein 1987, Ms. Alexanderhad
approximately6 yearsexperiencedeal
ing withbatteredwomen.Currently,Ms.
Alexander serves as Director of the
FayetteCounty SpouseAbuseCenter. -
C. ALL THE CASES AIN’T IN THE
BOOKS ,

Remember that the best self defense
casesaretheoneswhich arenorreported.
Althoughit is possiblefor the Common
wealth to certify questions of law by
post-verdict appeal,appealsof verdicts
of acquittal are very rare and, thus, are
notoften the subject of appellate court
opinions.Obtaincopiesof the trial court
clerk’s records in cases that ended in
acquittal. "Network" with the attorneys
who representedthe defendantsin those
casesand get their advice about things
you can do to maximize your client’s
chancesof acquittaLMost attorneys are
only too happy to help; it gives them a
chanceto talk a little about their past
successes.TwosuccessfulBattered Per
sonself-defensecasesyou canstartwith
are Commonwealthv.HeidiHarmeling,
KentonCircuit Court, Caseno. 86-CR-

298 June30, 1987, which wastried to
acquittal by the author, and Common
wealthv. CharlesChadwick,Ohio Cir
cuit Court, Case no. 86-CR-053,
December23, 1987, tried to acquittal
by A.V. Conway, 124 W. Union,
Hartford, Kentucky 42347; 502 298-
3231.

D. ADDITIONAL LEGAL READ
ING

Generally,see: The Battered Spouse
Defensein Kentucky,Elizabeth Vaughn
and MaureenL Moore, 10 N. Ky. L
Rev. 399 1983; Fannonv. Common
wealth, 175 S.W.2d 531 Ky. 1943;
Faulkrierv. Commonwealth,423S.W.2d
215 Ky. 1968; Fleenor v. Common
wealth,75 S.W.2d 1Ky. 1934;Cessna
v.Commonwealth,465 S.W.2d283 Ky.
l971 Statev. Kelly, 478A.2d 364NJ.
1984; State v. Alle,y, 682 P.2d. 312
Wash.1984;WigmoreonEvidence,3d.
Ed.,Section110,P. 546.

E. SUGGESTED NON-LEGAL
READING

LenoreE. Walker,Ed.D., A.B.P.P.,The
Battered WomanSyndrome,Springer
Publishing Company,N.Y., N.Y.
1984;LenoreE. Walker,TheBattered
Woman, Harper and Row, N.Y., N.Y.
1979; LenoreWalker, The Male Bat
terer, SpringerPublishingCo., N.Y.,
N.Y. 1987.

ilL CASE SCREENING
AND SELECTION

Try good cases.Settlebadones.Unless
you areforcedtotrialbyanunreasonable
prosecutororclient,youshouldnotbein
a courtroomwith a caseyou can’t win.
"Winning" does not necessarilymean
"acquittal."Sometimes,winning is life
insteadofdeath. Sometimes,it’s posses
sion" instead of "trafficking." Some
times,winning is amisdemeanorinstead
of a felony. Think pragmaticallyabout
what it is you can reasonablyexpect to
win at trial.

ScreenYour Cases.Within thebounds
of your clients’ instructionsand your
ethical duties,strive to try winners and
settlelosers.If youknow that yourclient
doesnot have a chanceat trial, explain
the factsandtheoriestoyourclientwhich
makeit so.If you sincerelybelieve that
you canachievea betterresult by plea
bargainingratherthan by trial, do it. If
your clients are kept well informed and
properlyeducated,theywill usuallyfol
low your adviceevenif thatmeansenter
ing aplea."Plea Bargain" isnot a dirty
word if thebargainservesyour client’s
bestinterests.

PleabargainingIs not somethingto be
ashamedof or to approach with a
negative attitude. If you can get your
client a better outcome throughpleabar
gaining than you canreasonably expect
to obtain at trial, you are doing your
client a disservice by going to trial.
Criminal litigation is often a matter of
"risk management." What is the
defendant’s "exposure" at trial? The
"deal" of thepleaoffer iswhat thedefen
dant risks by going to trial. One must
weight the benefitsof the offer against
theexposureto a worseoutcomeat trial.

Not onlymust the risks beidentified, but
someeffort mustbe made to predict the
probability or likelihood of any par
ticular resultat triaL In eveiymurdercase
thedefendantis, obviously,exposedto a
risk of a life sentence,or worse. That is
the "worst casescenario." Lesser in
cluded offfensesare otherpossibleout
comes. In well selectedtrial cases,ac
quittal is often, but not necessarily, a
possibleverdict. You must assessyour
evidence,witnesses,andclient; as well
as the prosecution’s, to determine
whetheryour client hasanything to gain
by going to trial.

Bywayof illustration, beforeand during
the trial of Heidi Harmeling, we offered
to enter an Afford plea to Negligent
Homicide, a Class D felony, if the
prosecutorand the Court would makea
commitmenttoprobateanysentenceim
posed. That, we believed,would have
beena reasonablemannerin which to
avoid the risk of a murder or mans
laughterconviction.Ouroffer wasnever
presentedtotheCourt,however,because
the prosecutorsdeclinedit. We were
quitefortunatethat the trial endedwith a
completeacquittal,butwithout a crystal
ball there was no way that we could
predict the outcomewith sufficientcer
tainty to ignore the possibility of plea
bargaining.

Even while acaseis beingtriedthereare
other opportunitiesfor pleabargaining,
and,thus,the sameanalysisandweigh
ing or managementof "risks" continues
throughouttriaL Like SpudsMcKenzie,
you andyour client should know when
to say"when."

If you are representingBonnie Parker
andshehasjust beenapprehendedafter
a multi-statecrimespreeinwhichshehas
killed a dozenpeople,don’t try to sellher
asa selfdefensecase.Rememberthat the
entirepurposeof the court system,rules
of evidence, and the rules of criminal
procedureare,andcertainlyshouldbe,to
revealthe truthanddojustice.

If truthand justice are onyour side, you
shouldneverbereluctanttotryyour case.
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You should, instead,be confidentthat
trial byjury worksandthatyou will win.
Get ready for war.You are battling for
someone’ssurvivalandfreedom.It’s just
like a gunfight;therearenosecondplace
winners!

1V. PREPARINGFOR
AND CONDUCTING

THE TRIAL

A. INVESTIGATION

1. INVESTIGATE YOUR CLIENT

Spenda lot of timewith yourclient.Talk
with her. Learn to understandand em
pathizewith her view ofher experience.
You have to understandher ordeal and
her actionsin order to makeajumyunder
stand.Learn what is important to your
client andwhat hervaluesare . Look for
the ‘bad truths" as well as the "good
truths." If someone is going to have
somethingharmfulto reveal about your
client at trial, it had betterbeyou.

Don’t believeanythingyour client tells
you until you have corroborated it
through independent investigation.
Somepeoplelie. Somepeoplehavepoor
memories.Battered women who have
beenemotionally and psychologically
traumatizedfor a long time, may ex
perience"disassociativestates"or other
medical problems with recall. In a
courtroom, even an innocent error of
recollectionor one produced as a result
of emotional traumawill look like a lie,
if left unexplained.

Similarly, if your client hasgiven a pre
trial statementto thepoliceor prosecutor
that containsmisinformation,you must
be preparedat trial to explain why the
information was wrong. Under mostcir
cumstances,a defendantwhoiscaughtin
a lie will be convicted. The prosecution
theory is simple: "if the defendantis
innocent,why did shehave to lie?"

Disassociation, flash-backs, fantasy,
repression, and other psychological
mechanismsthat thehumanmind usesto
copewith and survive protracted abuse
may make it impossible for a battered
woman to give an accurateaccount of
past events or of the homicide. Your
mental health experts can help you ex
plain those phenomenaand help jurors
understanbdthat theapparent"lies"were
really only a part of the psychological
signs andsymptomsthat are normalfor
victims of Battered WomanSyndrome.
By effective preparationand presenta
tion of the proof, what might have ap
pearedtobe a "lie" becomespart of the
corrobative defenseproof of Battered

Woman Syndrome.Thus,you effective
ly convert potentially devastating
prosecutionevidenceinto strong defense
proofof selfdefense.

Carefullyexamineyour client’s personal
effectsfor items that help proveyour
theory of the case.Readdiariesand let
ters.Spendingtimeatyour client’s home
or apartment,with her and withouther,
will give you insight into her character.
Donotbeconcernedaboutinvadingyour
client’s privacy or appearingnosy.You
areherchampion.You mustunderstand
evervthinaboutherin ordertorepresent

Whena manor woman

is abouttogo on trial for murder,it isno
time to be terribly concernedabout
privacy or other sensibilities. Nothing
about a defendantshouldeverbe a secret
kept from her lawyer.Youobviouslycan

- notevaluateanduseinformationthatyou
don’t know about.

Alwaysgo throughfamily photoalbums.
Find ways to introducesympathetic
photosofyourclient"lookinginnocent."
For example,in Commonwealthv.Heidi
Harmeling, weintroduced a greatphoto
of Heidi on a beachin Hawaii, holding
her son on her lap. It was a lovely,
"Madonnaand child" type photograph.
We wantedit beforethe jury to convey
precisely that messagethroughoutthe
trial. We justified its admissioninto
evidenceby offering it as corroborative
proof that Heidi badgone to Hawaii to
fleefrom her ex-husbandand to obtain
relieffromrepeatedincidentsofphysical
andmentalabuse.It was admitted,then
left within thejury’s view throughoutthe
trial to help create the proper image of
Heidi in jurors’minds.

Look through other memorabiliathat
your client hasaccumulatedfor cluesto
positivecharactertraitsthatmaybehelp
ful at trial.

Obtainand closelyexamineall of your
client’s medical records. During your
early interviews,obtain the identity of

everydoctor,hospital,or other medical
careproviderwho has ever seenyour
client.Getall ofher recordsandexamine
themverycarefully for information con
sistentwith incidentsof physicalabuse.
It is commonfor abusedwomento tell
doctorsthattheywereinjuredasaresult
of a fall or other accidentalcause.After
studyingtherecordsand identifying in
juries thatmayhavebeencausedby in
cidentsofphysicalabuse,review thecir
cumstancesthat led to her medical treat
ment. If, in fact, the injuries were in
flictedbyabatterer,medicalrecordsmay
be usedto corroborateassaultsthat are
partofthe reasonforyour client’sfearof
the abuserand, thus,partofherjustifica
tion for killing him.

Evenif themedicalrecordsreflectsome
non-abusecauseof the injuries,suchas
a fall, presentthe medicalrecordsany
way.Yourclientcanexplainthehuniilia
tionorfearthatmotivatedherto lie about
what causedherwounds.Althoughdoc
torsgenerallyhavea duty to report cases
of suspectedabuse,theremaybereasons
why they did not. Perhapsthe doctors
"bought" thevictim’s otherexplanation;
perhaps they did not want to "get in
volved," perhapsthey were unawareof
their duty to report.

Medicalrecordsmayalsodisclosefrail
ties or infinnities, mental or physical,
that madeit difficult for your client to
defend herself without the use of a
weapon,or which mayhelp answerthe
question"Why didn’t she just leave
him?" that will occurto everyjuror as
well as to the prosecutor.

Check for policerecords.Wassheever
arrested?What for? Check divorce
recordr,civil suitsandjudgtnenlswork
records; every place that may be a
depositoryof information about your
client.

In everyaspectof your preparationfor
trial, find waysto accentthe larger size,
weight,andstrengthof thedecedent,and
the needof your client to usea weapon
as an equalizer.

2. INVESTIGATE THE CORPSE

What you are trying to prove is: "The
deadpersonneededto be killed in this
situation!"Washea drunk?Did heuse
drugs?Was he a violentperson?Washe
abusedasa child?Did hehave a police
record?Washe employed?Whatdid his
employer and co-workers think about
him?

Did he support his children? Was be
physically or emotionally abusive to
them?Washeevermazriedbefore?If so,
examinehis completedivorcefile. Did
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he beat and abusehis prior wife? Were
restrainingorders ever issued against
him becauseof violent behavior or
threats?Locate and interview his cx-
wife. If there were multiple divorces, do
the same thing with regard to all prior
marriages.Don’t overlook girl Mends.
He may have abused them, too. If so,
make themwitnesses.If not, don’t.

Gather all of the decedent’smedical
records. If you cannotobtain a releasefor
the documents through the cooperation
of the prosecutor, file a motion with the
Court for an order compelling the
decedent’smedicalcareproviderstopro
vide you with copies of their records.
Throughdiscussionswith your client,
you candevelop theories of relevance
and materiality to make a compelling
casein support of a motion for a court
order to produce thedecedent’srecords.
After yougetthem, examinethemedical
records carefully. Peoplesayoutrageous
things to their doctors and most doctors
record thosethings in their files. In addi
ion,thedecedent’smedicalrecordsmay
discloseinjuries indicative ofpastinvol
vement in violence, e.g.,broken hand,
fracturednose,black eye,etc.

If the decedenthad ever been through
treatment for drug or alcohol abuse,or
other psychiatric disorders,thoserecords
can be particularly helpful because
patients in drug, alcohol andpsychiatric
treatment programs confess their
darkest secrets to the health profes
sionals-who promptly record them in
the patient’s records.

How big was he?Did heplay football in
high school or college? Did he take
karatelessons?Did he participatein any
other contact sports? Did he have a
reputation for being tough?

Arethereanyphotographsof him avail
able in which he looks mean, angry, or
dangerous? Any photos of him with
guns,knives,or other weapons?Washe
ever in the military? Washe trainedto
kill? Gethis records.Find out.

If your clientwas awareof the incidents
discoveredthroughmedicalrecordsand
other records,the information is admis
sible becauseit helps to establish your
client’s subjective state of mind. see,
cosescitedatpage4, infra. If your client
wasnot aware of someof the incidents,
youmay still be able to get thesedetails
admitted. Carefully examine the classic
exceptionsto the rules prohibiting hear
say.Is theevidenceyouwant to admit an
"admission against interest?" Prior
sworn testhnony? Are there indicia of
reliability that will helpyouto getaround
a hearsayobjection?You may be able to
admit otherwise inadmissible informa

ion throughyour expertif the informa
tion isimportant to theexpert’sanalysis
and opinionsandis the type of informa
tion that such expertsgenerally rely
upon.Thereisascientificallyestablished
correlation,for example, betweenbeing
abusedasa child andbeingan abuseras
an adult. Thus,with a properfoundation,
your expastcanrecountevidenceof the
decedent’searly life experiencesthat
might notbe 2drnisible under anyother
evidentiarytheory.see,Bucklerv.Corn
monwealth,Ky.,541S.W.2d9351976;
F.R.E. 703;705; RCr9.46;

Finally, rememberthat nothing is inad
missibleunless it is objectedto and the
court saysit isnot admissible.

3. INVESTIGATETHE
INVESTIGATION

Neverrely on police reports, the state’s
list of witnesses,policeor prosecutor-
conducted interviews, or prosecution
witnesses’interpretationsof physical or
scientific evidence.Conductyour own
thorough investigation. Start with the
police investigation reportsand go from
there.

Identify andinterview all possiblewit
nesses,including those that the police
have alreadyobtainedstatementsfrom.
Do notstop with obviouswitnesses,like
peoplewhowitnessedthe killing or those
whoheard gun shots.Talk to employers,
co-workers, friends, family, enemies,
neighbors,fellow churchmembers,club
members,teachers,and anyoneelsewho
knows anything abouteither your client
or the personshekilled. Obviously, you
are looking for peoplewith good things
to sayaboutyour client and bad things to
sayabout thecorpse,

4. FORENSIC EVIDENCE

Forensicor scientificevidenceisvital in
ahomicidetrial.Donotacceptthe results
of the state’s "crime scenesearch."
Police officers often overlook vital
evidence, especiallyevidencewhich is
vital to the defense.If you do not know
enoughabout forensic scienceor case
investigation,hiresomeoneto assistyou.
Retired police detectivesand F.B.L
agentsareagoodsourceof help. If pos
sible,observe-thepolicecrime scenein
vestigationandmakecarefulnotes.You
mayevenbeabletomakesuggestionsto
policeinvestigatorswhichwill help them
find andpreserveevidencehelpful to the
defense.Whenthe police are finished
andhavereleasedthe "homicidescene,"
getyour own investigatorsthereimme
diately, before anything is further
changed,to re-investigate for evidence
and clues that the policemayhave over-

looked.PoliceInvestigatorsoften leave
behindevidenceof their own errors -

non-conformingscenediagrams,inves
tigativenotes,etc.Thosethingstoo, are
importantDefenseevidence.

Your goal is to absorbtheprosecution’s
caseandmakeit partof your defense.A
well preparedself-defensecaseshould
be totally consistentwith all the scien
tific and forensic evidence. Police
laboratorytechniciansand medical cx
aminersmakegreatdefensewitnessesin
selfdefensecases.Evidenceof "muzzle-
to-garmentdistance," ballistics, cause
andmannerof death,andall other scien
tific evidenceshouldbeutilized to cor
roborate your client’s accountof events.

S. OTHER INVESTIGATION

You should also investigate all wit
nesses,bothprosecutionand defense;the
jurors who will be sitting on your jury
panel; andthe prosecutorsyou will be
trying thecaseagainst.Know everything
possibleabout the peopleyou will be
trying the caseto and against.Exploit
their idiosyncrasies and attitudes
throughoutyour case.

B. EXPERT WITNESSES

If your defenseinvolves proof of "Bat
tered WomanSyndrome," andtheeffects
of the syndrome on your client’s percep
donof thenecessityto act in selfprotec
Lion, you obviouslyneeda well qualified
expert to testify for the defense.You
should selectan expert who is honest,
well-qualified,intelligent, articulate, and
thoroughly familiar with Battered
WomanSyndrome.I suggestDr. Lenore
E. Walker,of Denver,Colorado.

Thereare a numberof things, in your
relationshipwith your expertwitnesses
that you mustdo in order to fulfill your
responsibilities:

A Dozen Pointers On Deallng With
Experts

1 Promptly comply with "Rule 1"
"Get your money in front." Rule 1
applies to yourexperts,aswell asto you.
Recognizethat your expertsareprofes
sionals and that they earn their
livelihoods by doing what they do. Dis
cusstheir fee and paymentrequirements
candidlyat theoutset. Complywith the
requirements promptly to avoid tension
and conflict within the defenseteam.

2 Respect your expert’s Integrity.
Makeit clear from the beginningthat all
you are interestedin is the truth and
honestjudgementsand opinionsfromthe
expert.Do not ask anyone to testify to
factsoropinionsthat arenot true. If upon
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competent evaluation, the expert tells
you that shecannotsupport your theory
of the case,look for anothertheoryor, if
you have causeto doubt the qualifica
ions of the first expert,look for another
expert.

3 Get the expert Involved as soonas
possibleafterthehomicide. Symptoms
ofstressandemotionaltraumasubsideor
arerepressedover time. The earlier your
expertbecomesinvolved, the more ac
curate the impressionsand conclusions
of the expert will be. Focusyour expert
on what factors you wantexplored. If
you believethatyour client did whatshe
did becauseshesuffered from Battered
Woman Syndrome, sayso.Have a clear
understandingof the issuesthatyouseek
opinionsabout. Conversely,alwaysask
the expert whatotheropinionsor obser
vations she can offer concerning your
client. In responseto suchopenended
inquiries in private consultationwith
your expert,you will almostalways get
additionalhelpful information that you
did not think to ask for.

4 Educateyourself.Ask your expert
for alistof suggestedreadingmaterialso
that you will fully understandthefacts,
theories,research,and other supporting
data about which the expertwill testify.
Study the materials. Ask questions if
thereis anythingyou don’t understand.
You must achievea high levelof under
standing of the theories,facts, opinions,
and supportingdata about which theex
pert will testify.

5 Supply your expertwith copiesof
documents.Sendinvestigative reports,
witness statements,medicalandmental
healthrecordspertaining to you client
andthedeceased,andother investigative
materialswhich may be helpful to the
expertin understandingall the dynamics
and factsrelevant to the case.Indexthe
documentsto makeit easyfor the expert
to find specificinfonnationandto make
large amountsof informationmore"di
gestible."Ask, from timeto time, if there
is anything elsethe expert wants.If so,
getthe expertwhat shewantspromptly.

One note of caution: the prosecutionis
probably entitled to inspectanyinforma
tion thatyour expertrelieduponinreach
ing his opinions.Thus,somecaremay
have to be exercisedin screeninginfor
mation that you supply to theexpert.In
yourpretrialpreparationconferencewith
the expert, discusswhat shewill bring
with her when she testifies. Have the
expertbring only thosematerialsthatshe
did, in fact, rely upon. Jf theexperttes
tifies that she relied only upon those
materials that shebroughtto trial, along
with her own testing and observations,

you will be reason-ablysecurethat you
havenotopenedPandora’s Box.

6 Meet, in person,with your expert.
Do thisin advanceof trial, asmanytimes
asnecessary,until youthoroughlywaler-
standwhat the expertis preparedto say
andwhy. Donotbeafraidto ask"stupid
questions"orquestionsthatwill disclose
your ignoranceof the witness’ field of
expertise.There is no disgrace in not
knowingeverythingfrom theoutset.The
timeandplaceto becomefamilliai with
theexpert’sfield is during pre-trial meet
ings and consultation.Stupidquestions
and lack of full appreciationof the
expert’sfield at trial, on the other hand,
is unforgivable.Thus you mustbewill
ing to ask questions,read reference
works,anddowhateverelseisnecessary
to be completely organized and
knowledgeablebeforeyou setfoot in the
courtroom.

7 Devoteadequatetime to prepara
tion for your emminstionottheexpert
at trial. Rememberthat, at trial, you will
have a very limited amount of time in
which tomakethejury understand.Thus,
you mustgive careful considerationto
howto succinctlypresentinformationso
that jurors will fully understand. Work
with your expert to developher direct
examinationoutline.

Atechniquethatloftenusetopreparefor
explaining complex matters at trial is
explainingthe materialsto my children.
Then, I askthemtoexplainitbacktome.
If Ican make a6or8 year old child
understandthematerial, thenI feel con
fident thatI canconveyit to jurors, even
consideringtime limitations.

8 SolicIt your expert’sadvice as to
desirablejuror profiles.Whatkindsof
people,in herexperience,do you want
on the jury? Why? Listen. Learn.Be
causeyour expert has been through
similartrials,shewillhaveagoodunder
standingof what kind of people will
make good jurors, receptiveto your
theoryof thecase.

9 SolIcit your expert’sadviceabout
the questionsthat you will askherin
thecourtroom.Theexperthasprobably
testified in similar cases and has the
benefit of that experience.She can
usually give you, beyond standard
qualifications questions,a goodideaof
how to takeherto the central issuesof
the case. If there are other avenuesof
inquiry that you think you want to ex
plore at trial, ask the questionsof the
expert during a pre-trial consultation.
Sometimesyou discover that there are
questionsthat youdon’t wanttoask.It is
better to fmd that out in advancethan to
have your boat sunkby a torpedofrom

your own expert at trial.

10 Ask your expert for suggestions
about the questionsyoushouldposeto
theprosecution’sexpertsat trial. Your
expert, obviously, knows her subject
matter muchbetter than you. Shewill
be invaluable in helping you preparefor
cross examinationof the opposit-lon’s
expertwitnesses.

11 Take goodcareof the expert If
the expertis flying in for trial, have
someoneat the airport to meether. See
to hotel accommodations.Have some
oneto takeher to the courthouseand to
the courtroom or witnesswaiting area.
Don’t give your expertthe burden of
wonying about anything except what
she’stherefor, testifyingeffectively for
your client.

12 Do not competewith your own
expert If you havea fantasticdefense
expertwitnessgive herthefloor at trial
andlet herperform.Let yourexpertwit
nessdominatethe jury’s attention.Give
goodexpertwitnessesonyoursideopen-
endedquestionsthat allow themto lec
tureandteachthejury. Gosit downin an
inconspicuousplacewhenyour witness
is "on aroll sothat thejury wilifocuson
her.Donotcompetewith your expertfor
the jury’s attention."

When cross examining the prose
cution’s experts, do just the opposite.
Keepcommand of the action. Ask lead
ing questions that do not give the
opposition’sexpertsany opportunityto
"sell" their position.

C. JURY SELECTION

Obtainjury datasheets and studythem
well in advanceof trial. Pay closeatten
tion to each juror’s family profile to
determinewhetherthejuror ismorelike
lyto identify with your client or with the
decedent.For example,if a juror is the
father mother of daughters,especially
thoseabout the sameageas your client,
he is more likely to identify with your
client than the decedent.During the
courseofthe trial, you want the juror to
seehis own daughterwhenhe looks at
your client. You want to leavethe juror
thinking, "If someonedid that to my.
daughter,he’d deserveto beshot."

Jurydatasheetscontain a wealth ofuse
ful information.Wehavegroupmeetings
at which we study jury data sheets,
develop "ideal juror profiles," and
numerically rank eachmemberof the
panel before trial. Numerical rating is
kept simple; a "1" is the bestpossible
juror,who fits our idealjurorprofile." A
"" is a hangmanwaiting to gethis rope
around the Defendant’sneck. "2’s",
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"3’s", and"4’s" are in between.These
ratings areaveryuseful tool at trial when
youhaveto makedecisionsaboutperem
ptory challengesin a very limited a-
mount of time.

Educatejurorsduring voir dire andwarm
themup to your theoryof thecasebefore
the evidencestarts. With a well planned
voir dire examination,you can have
jurors on your sidefrom the outsetof a
trial. We will supply a copy of our voir
dire outline for Commonwealthv.Har
meling,uponrequest to ouroffice. It is a
good example of advocacy during the
jury selectionprocess.

Havesomeonetakenotesof thingsjurors
say in responseto voir dire questions.
You canoften quote jurors’ comments
duringclosingargument.Forexample, if
a juror saysduring juiy selectionthat a
woman,generally,couldnot beexpected
to defendherselfagainsta manwithout
a weapon,or that peoplehavea right to
keep guns around for self protection,
thoseareopinionsto quotebackto them
at closing argumenttime. Whetherthe
juror recognizesthat you are quoting
him/heris unimportant.You will be cer
tain that your argument reflects the
jurors’ beliefs andvalues.

Gun ownersmakegreatjurorsin all self-
defensecases.Gun owners,by defmi
don,arepeoplewhobelievea citizenhas
a rightto kill in self-defense.

As a generalization,at least,I prefer male
jurors when defendinga femaledefen
dant.Men, I think, have protective im
pulsestowardwomen.Women tendtobe
more negatively judgmental toward
other women.Women who have never
experiencedlife with an abusivemaleare
more likely to think a battered woman
musthave donesomethingto "deserve"
abuse.

Publicconsciousnesshasbeenraisedin
recent years about spouse abuse. In
working with the jury, give them the
opportunityto prove their sensitivity to
battered women by acquitting your
client. In picking jurors, avoid people
who might not be sympatheticto the
issueof spouseabuse.Older men and
thosefrom particularly "macho" ethnic
culturesmay harbor the attitude that a
manhasarightiobeathiswife.

Middle-agedmen with daughtersofmar
riageable agetendto bemore sensitiveto
batteredwomen.Men in their twenties
maynot yetbeof an ageto have thought
muchaboutthe problem; often theyhave
not entered into long-termrelationships
with women.

If a potentialjuror isa feminist,consider

keepingher.If shehasbeenthevictim of
seriousphysical abuse,considerkeeping
her. If, before trial, you candiscern from
data sheetsthat a potential femalejuror
is divorcede.g.childrenwith different
surnamecheck the clerk’s recordsfor
indications of abuse,suchasrestraining
orders.

D. COURTROOM INTERACTION
WiTh YOUR CLIENT

A primary goal throughoutthe trial is to
makejurorslike andempathizewithyour
client and to applaud the fact that her
abuserisdead.When thewhole story of
the eventsthat led up to the homicideis
told, you wantjurors to think, "I would
have donethe samething." A juror will
notcondemnyour client for doing some
thing that shewouldhavedone,herself,
in the samecircumstances.Jurors will,
likewise,notcondemnyour client if they
identify your client with their own
daughters and envisiontheir daughters
doingwhat your client did undersimilar
circumstances.

Before trial, work with your client, if
necessary,to soften her appearance.
Haveherlookas"feminine"and "defen
seless"as possible.If you don’t know
much about make-upand clothing, ask
your wife, a female lawyer,your secre
tary, or someonewhose opinion about
suchthingsyou respect.I couldn’t dress
a salad, so my litigation assistantsand
secretariessometimeswork with female
clients on clothing, make-up, behavior,
posture,andotherthings.

Make certain thejuiy knowsthatyoulike
and acceptyour client Usenon-verbal
communication.Casual,non-obvious
touchingduring the trial tells jurors that
thecitizen-accusedis a worthwhileper
son.Don’t let your clientsit abandoned,
during recesses,before, or after court
sessions.

Conveythemessagethatyou areincourt
to vindicate an innocentperson.Have
your client sit up straight and "look in
nocent"Look atyourclient fromtimeto
timeduringtrial If she/hebegins"look
ing guilty." gently remind her/him to
straightenup and look innocent. The
"look of innocence" is solemn,serious,
and confidentwithout being smug. In
nocenceusually sits up reasonably
straight, pays attention,doesnot crack
jokes, chew gum, or chain-smoke
cigaretteswithin view of the jury during
breaks.

Most interactionswith your client in the
presenceof the jury should be those
meantto comfort andreassureto her. It
is good to appear as herchampion and
protector. Try to avoid askingyourclient

questionsin the jury’s presenceor to
"confer"very much.Thosethings con
vey that there is somethingyour client
didn’t tell you; that there is something
that you don’t understandand needto
have clarified. Avoid conveying in
security. Promotebelief by displaying
confidence.Think how this principle re
lates to the next one.

A good way to show the jury that you
respectyour client’s intelligence and
counselisto askher for help from thne
to time. Before"passing"a witnessat the
conclusionof your examinationfor ex
ample, ask her within the presenceand
hearing of the jury if there is anything
that you’ve forgotten to ask the witness.
Then, huddle with your client for a few
momentsto confer. Sometimesshewill
mentionthings you have indeedforgot
ten and help you do a better job. Other
times, shemight suggesta subject you
avoided intentionally. Sometimes she
won’t tell you anything at all. It really
doesnotmatter. What doesmatteris that
your actionstell the jury that the defen
dant is intelligent andhasyour respect
You may or may not have additional
questionsafter conferring. If youdo, ask
them.If not,say"Thank you; That’s all,"
and sit down.

Before trial, explain to your client that
you and shewill havesuchconferences
during trial. Be sure your client knows
that theremay be tacticalreasonsfor not
pursuing everypoint or suggestionshe
makesduringin-trial conferences.

Refertoyourclientbyname.Donotrefer
to heras"thedefendant"or "my client,"
or anything else that leavesherwithout
personhoodor identity.

Except in extraordinary instances,the
defendantshouldtestify. If a defendant
is innocent,jurorsexpect them to getup
and say so. Your client usuallyshould,
testifyfirsr in the defensecaseto prevent
the argument,"Shelistenedto everyone
else’s testimony, then made hers fit."
Calling your client first also helps the
jury understand the thedefenseis "fight
ing fair."

E. GENERAL TRIAL
TECHNIQUES

1. COURTROOM
"ATMOSPHERE"

Thefeeling of a courtroomshouldbelike
that of a church. Within a courtroom,
TruthandJusticearethegods.Ifyou
makethe trial a missionto "pursuethe
Truth anddo Justice,"the jury will fol
low you. "Pursue the Truth anddo Jus
tice" are usually the very first andvery
lastwordsthatI sayto jurors. If defense
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counsel is the one who keepstalking
about truth and justice, thenby the end
of the trial jurorswill identify truth and
justicewith the defense.In closingargu
ment, of course, you restatethe truth-

The batterer neededto be killed in this
situation - and you define justice as
ACQUiTTAL

2.. CROSS OF POLICE AND
OTHER GOVERNMENT

WiTNESSES

Don’t makepersonalattackson police
officersor try to make themlooklike evil
people. Jurors, generally, like and res
pectpolice officers. If youmust attacka
police officer on cross-examdo it, but
you shouldusuallylet the officeroff the
hook alittle bitby blaminginexperience,
poor training, toomuch enthusiasm,or
somethingequallyforgivable.

Most police officers, lab technicians,
medicalexaminers,and otherlaw enfor
cementprofessionalsarehonestpeople.
Ask the right questionsand they will
usually give the right answers. A few
exampleswehaveencounteredin trials:
A decedenthad a rotten reputationfor
violencein thecommunity and the inves
tigating officer was aware of it. When
askedabout thedecedent’sreputationfor
violence during cross-exam, the police
officer hesitatedandlookedveryuncom
fortable. After a very dramaticpausethat
servedto emphasizethe issue,theofficer
admitted that the decedent had a "ter
rible" reputation for violence and wait
on,toexplainhowawfulitwasingraphic
terms that helped lead to acquittal. In
manycases,statepoliceforensicexperts
have admitted that their testimonywas
absolutely meaninglessin determining
whether shots were fired intentionally,
accidentally or in self-defense.In the
Harmeling case, the medicalexaminer
actually reenactedthe defendant’s ac
countof theshooting with defensecoun
sel in open court, then went on to admit
that thedefendant’s accountof the incid
ent was fully consistentwith all of the
scientific, physical, and forensic evi
dence.

3. CONTROL THE COURTROOM

Frame the issuesfrom the outset. Voir
Dire and openingstatementarethe times
at which the theme and tone of the trial
are set. It is theprosecutor’sjob to press
the theme,"locking up a criminaL" It is
your job to make the theme,"vindicating
aninnocentcitizen-accused."If you are
in control of the courtroom,it will feel
natural and proper for you to suggest
appropriatetimesfor breaks, lunch,and
endof day recesses.Do notmistakeas
king for a lunch break with controlling

the courtroom, however. The control I
refer to is control of the issues, the
evidence, the instructions, and the
rulingson objectionsandissuesof law.

Controlling the courtroomasI suggest,
requiresmeticulouspreparationand hard
wart Know the law so that whenyou
makeobjections, they are sustained.
Don’t makeobjectionsthat youknow are
not goingto besustainedunlessthereis
a compelling legal or tactical reasonto
doso.

Think abouthowyou intendto getyour
proof into evidenceand bepreparedto
citespecific law that compelsadmission
ofthosethingsin yourevidenceonwhich
you anticipateobjection.

Control of your trials is cumulative. As
you develop a reputation among the
judgesbefore whomyou practicefor in
tegrity,diligence,skill, and hardwaric it
becomeseasiertogaincontrol.If ajudge
knows that whenyoumakealegalargu
ment, it is backedup by good and ac
curateresearch,or thatwhenyoutellhim
thatyouaregoingto provespecificfacts,
you will, the court will give you much
more latitude totry casesyourway.

4. OTHER SUGGESTIONS

Be nice and courteous to almost
everyone-bailiff, judge, jurors, spec
tators, witnesses, and even the
prosecutor. If jurors like you, they are
morelikely to do what youwantthem to
do. Don’t actlike a sycophant;just be a
naturallynice person. The only people
youshouldnotbecourteousorniceto are
thosewhom you catch in a lie or decep
tion. Youcanemulsify obviousliars and
cheatswithoutconcernaboutjury disap
proval.

Call the Prosecutorby Name.Let the
jury know thatyou andshearefriends.
Casualsocial touches exchanged with
the prosecutorshelp defuse the "good
guys" against the "bad guys" impres
sionsthat prosecutors try to convey.A
typical trial will give you many spon
taneousmomentswhenyou can convey
thefeeling that you and theprosecutor
really like oneanother.If theprosecutor
needsa pen,marker,or newsprintpad,
loanhim yours. If shedropshernotes,
help pick themup. If the prosecutor is
having trouble finding something,help
Eventually,he’ll find it anyway.

Good Prosecutorsdo Just the Op
posite.They staydistantfrom andcool
toward the defendantand the defense
counseLTheirgoal is to senda message
tothejury thatthedefendantand defense
counselare"the enemy,"notworthy of
commondecencyorcourtesy.

InviteSpectators.Encourageattractive,
middle class looking peoplewho care
aboutandwho arerootingfor the defen
dant,to sit in thespectatorsectionof the
court every day. Priestsor ministers,
dependingon demographicsof the trial
location,are good to haveamongyour
rooters. Talk to your supportersfrom
time to timeduring breakssothereisno
mistakeabout whoseside all thosenice
peopleareon.

Openanda Your CasewithGood,
Strong Witnesses.Rememberthe prin
ciplesof "primacy"and"recency."With
theseprinciples in mind, decide when,
within the defensecase,the defendant
will testify.Doyouwant thejury tobegin
deliberationswith your client’s words
still ringing in their ears,or do you want
them to havetimeto forget your client’s
demeanorandwords?Likewise, remem
bertheprinciplesofprimacyand recency
whenyou areplanningyourexamination
of witness. Start and finish with the
pointsthatyouwantthejurors to reman
ber.Repetitionhelps,too.Youcanusual
ly havea witnessrepeat solid, important
pointsseveraltimesbeforeyoudraw an
objectionof "asked and answered."

WaveTheFlag.Don’t leavethe flag for
the prosecutorto wave. Do it yourself.
Talk about truthandjustice.Presentas
sacrosanctthe rules by which crimin1
casesaretried.I like to commitjurorsto
"pursuethe truth and do justice."With a
good self defensecase, that mission
Statementworkswell.

Play To Win. Prepareyour cases
thoroughly and try them with all the
dedication,diligence,skill, andtenacity
of which you arecapable.A "winner"
doesnot meanan"easy"case.To the
contrary,mostself-defensecasesandall
"BatteredWoman" self-defensecases
are difficult, time consuming,complex,
and fierce battles. Preparation,hard
workunderstandingthe law andtheories
of the case, and effective presentation
will all maximizeyour chancesand,
more importantly, the chancesof the
citizenwhosecauseyou champion,of a
successfuloutcome- ACQU1TFAL!

ROBERT E. SANDERS
508 Greenup Street
Covington,Kentucky41011
606491-3000

RobSandersisa 1972 graduateoftheUniver.
sit., ofCincinnatiLaw SchooLHe is a member
oIL CDL HerepresentedHeidiHannsilnghi
a1986tiial usingthebatteredwomandefense.
LRVNeWalker testifiedas an expert at that
friaL
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PRIVATELY-RETAINED PROSECUTORS
KACDL Files AmicusOpposingPrivateProsecutors

PROCEDURAL HISTORY

-OrrSeptember9, 1988, theKy. Courtof
Appeals ruled that participation in
criminal prosecutions by privately-
retainedprosecutorsviolatedthe federal
due processclause.Hubbard v. Corn
,nonwealth,35K.LS. 12,p. 2-3,October
7, 1988, opinion rendered 9/9/88. The
Supreme Court of Ky. granted discre
tionary review of this caseon that issue
andoneother; the casewaibriefed,and
on June2, 1989, was arguedbefore the
SupremesBoth partiesarguedwhether
the United States Supreme Court’s
decisionin Youngv. UnitedStates,exrel,
Vuitton El Fils S.A., 481 U.S._., 107
SQ.2124,95L.Ed.247401987,reied
uponby the Ky. Court of Appealsin its
decisionin Hubbard,couldbeextended
to prohibit privately-retainedprosecut
ors from participatingin criminal cases
in Ky. The Attorney General’sOffice
arguedthat Young was a decisionbased
upon supervisorypowers, and counsel
for Hubbardarguedthat afair readingof
Young and later casesextendsthe due
process prohibition to this antiquated
procedureinKy.

At the oral argument,several justices
questionedwhether or not there was a
Ky. constitutionalissueinvolved in the
case,and whether or not the Supreme
Court hadthesupervisorypowerstopro
hibit the use of privately-retained
prosecutor’s in criminal cases.Other jus
ticesquestionedwhether there wasafun
dainental conflict of interest for a lawyer
to takemoney from a private individual
and then ostensiblyrepresenttheCom
monwealth. Most of theseissueshad not
beenaddressedin thebriefsbeforeeither
the Ky. Court of Appealsor the Ky.
SupremeCourt.

KACDL ASKS TO INTERVENE

The Ky. Association of Criminal
DefenseLawyersKACDL wasformed
October,1986,asan educational,charit
able, and scientific organization.It’s
membershipis restriced to those attor
neysin Ky. who areactively engagedin
the defenseof criminal cases and cx-

cludesattorneys whose duties involve
the prosecution of criminal cases.
KACDL promotesstudyand researchin
the field of criminal law, disseminates
informationby lecture,seminarandpub
lication for the advancementof know
ledge in the field of criminal defense
practice,seeksto promote theproperad
ministration of criminal justice through
out the Commonwealth,andseeksto en-
couragethe integrity andindependence
and expertiseof defenselawyers in Ky.
Thereareover200 KACDL members.

In March of 1989,theBoardofDirectors
of the KACDL passeda resolution, in
responseto the Court of Appeals’decis
ion inHubbard,condemningthe practice
of privately-retained prosecutors in
criminal cases.The board calledfor the
filing of an arnicuscuriaebrief.

It is significant to note that someof the
membersof the Association,including
this writer, have in the past, perfonned
the servicesof privately-retainedprose
cutors and havemadesignificant fees
from that activity. The positionsadopted
by the associationand assertedin the
arnicus brief, couldactuallytakemoney
out of these individuals pockets.They
neverthelessfelt thatthe ethicaldebateis
now over- it is simply unethical, and
creates the appearanceof impropriety,
for privately-retained attorneys to con
duct proceedingsin criminal cases.To
their credit, the membersof the associa
tion have gone on record in favor of
making the financialsacrificein order to
improve the delivery of criminal justice
to all thecitizensof theCommonwealth.

Frank E.Haddad Jr., president of
KACDL, and JamesDalilberg, KACDL
member,and teacherat the Depariment
ofGovernment,MoreheadStateUniver
sity, volunteered to prepare and file the
brief. They filed a Motion for Leave to
file the arnicus curiae brief on June 15,
1989, in the Ky. Supreme Court. and
tenderedcopiesof the brief. The Attor
ney General’sOffice hasfiled a response
requesting thatthebrief notbepermitted

to befiled.

THE ISSUESRAISED

The formal argumentmadeby the As
sociationis asfollows:

This court should forbid privately-
retained prosecutors in criminal
casesby executing its supervisory
powers, drawing a bright line
prohibiting theirparticipationinside
the rail in criminal proceedings.The
practiceof allowingprivately-retain
ed prosecutorspresents an inherent
conflict of interest,violates the due
process requirementsof the Ken
tucky Constitution,and iscontraryto
public policy as expressedby the
legislaturein the Unified and In
tegratedProsecutorSystem and by
thisCourt’s RulesofCriminal Proce
dure.

SUPERVISORY POWERS

ProfessorDahlbergarguesthatthe court
has inherentsupervisory control of the
lower courts. Ky. Constitution,Section
llO2a. The Court has the primary
duty to assure orderly andeffective ad
ministrationof justice, and has the in
herentpower to do what is reasonably
necessaryto obtain that goal. Ex Parte
Farley, Ky., 570S.W.2d6171978.The
courthasthe authority to renderenforce
ableopinionson ethicalquestionsarising
from the roles of prosecutorsincriminal
cases.In Re KentonCountyBarAssocia
tion, 314 Ky. 664, 236 S.W.2d 906
1951.In ReKe,uuckyBarAssociation,
ArnendedAdvisorjOpinion E-291,Ken
tucky CountyAttorneysAssociationv.
Kentucky Bar Association, Ky., 710
S.W.2d 8521986.

INHERENT! IRRECONCILABLE
CONFLICT OF INTEREST

The brief for the KACDL arguesthat,
historically, public prosecutorshave a
greater duty to insure fairnessthan does
a privatepractitionerin a merecivil case.
Burgerv.United States,295 U.S.78,88,
79L.Ed. 13, 14,55S.Ct.629 1935.Ky.

Gary Johnson
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has long-recognized this increased
responsibility by public prosecutors.
Goffv. Commonwealth,241 Ky. 428,44
S.W.2d306,308 1931.

TheABA Codeof ProfessionalRespon
sibility, adopted by the Ky Supreme
Court, Rules of SupremeCourt, 3.130-
1, has likewise held that publicly
chosenprosecutorshave a responsibility
not sharedby privatecounseLEC 7-13.
The inherentconflict of interest for a
privately-retainedlawyerwhoishiredto
prosecutea 4minl casearisesbecause
he has a pecuniaryinterestin the out
comeof the criminal case.Wherehis fee
comesfrom anindividualclientorgroup
of clients,either asa contingentfeeor a
flat rate, rather thanbeing paid by the
government,the private prosecutor’s
loyaltiesnecessarilyconflict.EC5-14.

Upon whosebehalfdoesthe privately-
retained prosecutor makedecisionsin a
criminal case?If he makesthosedecis
ions onbehalfof theCommonwealth,he
may beforced to act in a manner that is
adverse to the interest of his paying
cient& 1.1 he acts only in the interest of
hispayingclients, asheisrequired to do,
hemayperform actionsorfailto actina
mannerconsistentwith the interestof the
Commonwealth.inReKentuckyBarAs
sociation, supra. Cantrell v. Common
wealth, Va., 329 S.E.2d 22 1985;
Gangerv.Payton,379F.2d709 1967.
The inherentconflict of interest cannot
be avoided. PoloFashion,inc. v. Stock
Bers Int’l., Inc., 760 F.2d. 698, 705
6th Cir. 1985,cert. denied, 107 S.Ct.
2480,June1, 1987.

Sincethe Associationfiled its brief, the
SupremeCourthastemporarilysuspend
eda prosecutingattorney for participat
ing in private litigation arisingfrom the
same incident that brought about the
criminal charges. SeeKentuckyBarAs
sociationv.Lovelace,36KLS 7,6130/89,
p.7, decidedJune29, 1989.

PROSECUTIONS BY ELECTED
OR APPOINTED GOVERNMENT
OFFICIALS ONLY

RCr 1.06b defines"Attorney for the
Commonwealth" so as to exclude
privately-retained prosecutors. Further
more, Ky. Constitution,Sections93,97,
make the Attorney Generaland Com
monwealth and County Attorneys
government officials. Their duties are
prescribedby law. Id., Section93. KRS.
Chapter15 mandatesthat the Attorney
General isthe chief law enforcementof
ficer of the Commonwealth of Ky.
Broad powersare given to the Attorney
General under that statutoryschemeto
control and influence the nature of
criminal prosecutions.This Unified and

Integrated Prosecutor’sSystemallows
the Attorney Generalto replaceCom
monwealthsandCountyAttorneys with
other Commonwealthsand County At
torneys from other jurisdictions, where
theoriginal governmentprosecutorhas a
conflict or cannot serve; the Attorney
Generalmayappointan AssistantAttor.:
ney Generalto handlea particularcase.
In only oneinstanceunder Chapter15 is
the useof a private attorneyauthorized,
and thatis where a local prosecutorhas
been indicted for a felony, and must be
replaced.In that particularcaseand in
that caseonly, the Attorney Generalmay
appoint a private attorney to act as the
prosecutor for that jurisdiction. KRS
15.734.

KACDL argues that KRS Chapter 15
providesan adequatemechanismfor ag
grieved citizensto affect the quality of
criminal prosecutionsin their jurisdic
tion. The briefpoints out that theAttor
ney Generalmay interveneor supersede
a local prosecutorwhen requestedto do
soby five members of the Prosecutor’s
Advisory CounselThat counselis com
posedof 9 members,all appointedby an
electedofficial, the governor, and 2 of
whom are non-lawyer citizen appoint
ments. Additionally, KRS Chapter
15.200providesthat theattorneygeneral
may intervenein local criminal prosecu
tions when requestedto do soby a local
mayor, a local court, a local grand jury,
a local sheriff, the majority of any city
legislativebody, or the governor.

Sufficient protection for citizens who
fear that a local prosecutor may not
proceedwith a caseasvigorously aswar
ranted is providedby KRS Chapter 15.
Thereare adequateremediesin place to
ensure that criminal proceedings are
prosecutedwithvigor, withfairness, and
with all duediligence.Privately-retained
prosecutors represent an antiquated
mechanism,and they are no longer
needed.

Clearly, the legislative intent, and thus
the public policy, in Ky. is to place
crin,inal prosecutionsin the exclusive
handsof electedgovernment officials or
their appointed assistants.Privately-
retained prosecutors are not con
templated.

KY’S CONSTITUTIONAL RE
QUIREMENTOF DUE PROCESS

"Absolute and arbitrary power over the
lives, liberty, and propertyof free men
existsnowherein a republic, not evenin
the largestmajority." Ky. Constitution,
2. The Ky. SupremeCourt hasheld that
this provision is broad enough to
embracethe traditionalconceptsof both
due processof law andequalprotection

of the law. KentuckyMilk Marketing v.
Kroger,Ky., 691 S.W.2d 893 1985.".

.[W]hatever is essentiallyunjust and
unequal or exceedsa reasonableand
legitimate interestof the people. . ." is
barred by Ky.’s own constitutional
guaranteeof dueprocessof law.Id.

TheAssociationarguedthatalthoughthe
Court is not free to impose a greatá
federaldue processright than does the
UnitedStatesSupremeCourt, the Com
monwealthis free,asa matterof its own
law, toimposegreaterprotectionsfor its
citizens. Oregonv.Hass,420 U.S. 714,
95 S.Ct. 1212,43L.Ed.2d5701975.

CALL FOR A BRIGHT LINE

Professor Dahlberg argues that the
debate about the use of privately
retainedprosecutorshasalwaysrevolved
aroundthe question of whether the
electedor appointed official retains
"control" of the case; the elected
prosecutorguaranteesthatprosecutorial
decisionsare made by a "disinterested"
representative. The previous decisions
by the Ky. courtsindicatethat theuseof
privately-retainedprosecutorsis tolerat
ed because a locally elected official
"retainscontrol"

This is a fiction.

KACDL arguesthat the party standing
before the court questioningwitnesses,
jurors, or other counsel, is the person
who is in controlof the litigation. Since
the caseof Stumbov.Sebold,704 F.2d
910,9116thCir. 1983,there hasbeen
little doubt that the actual practiceof
using privately-retained prosecutors
shifts control to theparty addressingthe
participantsin the proceedings.In that
case,the6thCircuitreversedtheconvic
tion not becausethe privateprosecutor’s
conductwas per se a violation of due
process,but that it wasinfactaviolation.
One cannot read the opinion andargue
that the locally electedprosecutorwasin
control, considering the extent of the
egregiousmisconductin thatcase.

Additionally, theAssociationarguesthat
KRS 15.7331a, when read in con
junction with RCr 1.06b, requiresa
conclusion that "criminal proceedings"
are to be conductedonly by electedor
appointedgovernmentofficials. If it’s in
court, it’s a "proceeding." If it’s a
criminal "proceeding", it must becon
ductedby a governmentofficial, not a
privately-retainedattorney.

The Association argues that no rule
should be imposedby this Court that
would prohibit a locally elected
prosecutorfrom conferringor consulting
with a privately-retained attorney out-
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sideofthe actualcouriroomproceedings.
Of coursea prosecutingattorneyshould
be allowedto confer with anyone they
choosein preparingtheir case.Preparing
is different from presenting.When it
comesto presentingthecasein any court
proceeding,the Associationarguesthat
a bright line, drawnat the rail, should
prohibit the participation of private
prosecutors.

WHY IS THIS IMPORTANT?

We maynot win this issueinHubbard,
but we will win it someday. The move
ment in the federal courts andall across
thecountryisto investprosecutorialdis
cretiononly in thehandsof government
officials. Ky.’s retention of this ques
tionableethicalprocedureisa throwback
to an earlier time. In reality, many
governmental prosecutors would
probably welcome a rule that would
allow them to confer with anyattorney
retainedby a victim’s family, but at the
sametimewould allow themexclusively
to conduct and control the actual
courtroomproceedingsas they seefit, in
the interestofboththe accusedandother
parties. Although neither the
Prosecutor’s Advisory Council nor the
Commonwealth’sAttorney Association
have respondedto the decisionin Hub
bard, I suspectthat a majority of their
membersmight agreewith thebrieffiled
by theAssociation.

This caseis importantfor another reason.
Sincethe Associationwasformed,thisis
the first time they have soughtleave to
ifie anamicusbrief. It won’t be the last.
TheAssociationis growing, andis taking
an increasinglyaggressiverole in issues
that relate to criminal defense.At the
recent Kentucky Bar Association,
several members spoke on proposed
criminal rules changes.Legislativesug
gestionsand educational activities for
the upcoming legislative sessionare
beingplannedby committeeswithin the
association.

Thisfirsteffort byKACDL is a goodone,
and we canlook forwardto further ad
vocacyby this group.

We should encouragethem.

GARY E. JOHNSON
AssistantPublic Advocate
AppealsDivision
Frankfort

Copiesof the a,nicus brief nay be ob
tained by contacting Linda DeBoard,
Kentucky Association of Criminal
DefenseLawyers, P. 0. Box 23593,
Louisville,Kentucky40223. Copiesof
the original briefs in Hubbard can be
obtainedby contactingDPA.

ASK CORRECTIONS

TO CORRECTIONS: My client
serveda continuous10 months in the
county jail beforebeing transferredto
Corrections.After his sentencewascal
culatedby Offender Recordshe was
creditedwith only 2 monthsjail custody
credit.

TO READER: A review of this case
revealsthat althoughyour client wasnot
receivedby Correctionsuntil 10 months
after his arrest,his prison sentencewas
calculatedas starting torunonthe date
of his fmal sentencing which was 8
monthsprior to his transfer to Correc
tions.The 2 monthscreditforjailcustody
is forjail timeservedprior tohis sentenc
ing date.

TO CORRECTIONS: My client in
forms me that his parole eligibility date
is incorrect.He sayshis good time al
lowancehasnotbeensubtractedfrom his
parole eligibility date.

TO READER: Good timeallowanceis
not credited towardparole eligibility.
Parole eligibility is computed by adding
the amount of time to be served as
providedby the applicable Parole Board
Regulationto the final sentencingdate,
and then subtracting there from the
amountofjail custodycredit. Goodtime
is subtracted from the total sentence
length.

tamed goodbehavior in jail. Is this true?
If so, how can my client apply for the
MeritoriousGoodTime?

TO READER: There are two types of
GoodTime whichan inmatecanreceive.
They are:

1 Statutory[KRS 197.0451]- Any
personconvictedandsentencedto a state
penal institution may receivea crediton
his sentenceof 10 days for eachmonth
served. This goodtime allowanceis not
on the actual sentence length, but on
actualtimeserved,which amountsto 1/4
of the total sentence.For bookkeeping
purposesstatutorygoodtime is credited
upon admissionto a statepenalinstitu
tion or uponsentencecomputationwhich
isdoneimmediatelyprior to onemeeting
the Parole Board.

2 MerItorious [KRS 197.0453]- In
addition to statutorygood timeyou may
alsobeconsideredfor 5 daysmeritorious
good time permonth, provided you do
nothaveforfeitedgoodtimeoutstanding.
Youdo nothaveto apply formeritorious
good time as a recommendation will
automatically be sent to the jailer and
parole officer afteryou meet theParole
Board. The award of meritorious good
time is basedon your behavior while in
jail. After you receive an award of
meritoriousgoodtime the first time, you
will automatically be consideredagain
every 90days.Every timeyou receivean
award of meritoriousgoodtime, youwill
receive a memo from the Corrections
Cabinetinforming you of your new con
ditional releasedate. You shouldallow
approximately4 weeksafteryou meet
the ParoleBoardbeforeyou can expect
to receive the memo informing you of
your new conditional releasedate.

TO CORRECTIONS: My client has
been in the county jail a total of 9
months.Hewas convicted6 monthsago.
It is my understandinghe can receive
Meritorious GoodTime, if hehasmain-
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FEDERAL HABEAS CORPUS
The Declineofthe GreatWrit Continueswith Teaguev. Lane

During the last decade an assaulthas
beenmountedfrom numerousquarters
on the availability andscopeof habeas
corpusreview of statecriminal convic
tions under28 U.S.C. Section2254. A
numberof reasonshavebeenpositedfor
this assault,but, generally,the goal has
beento give the statesmore autonomy
andfinality whendealingwith CrimbiRl
cases.This trend is consistentwith the
declineof federalisminitiatedprimarily
during thepresidencyofRonaldReagan.
More practically, as Chief Justice
Rehnquistindicated during a Felruaiy
speech on the state of the federal
judiciary to the AmericanBar Associa
tion, the federalcourtsystemis allegedly
so overloadedthat it hasnochoicebutto
cut back in someareasof litigation. Un
fortunately, criminal defendants,who,
becausethey are usually poor andbe
causeof thenatureof their involvement
with the systemhavelittle politicalclout,
aretaking muchof the brunt of theensu
ing changes.

The attempts to restricthabeascorpus
litigation have intensified recently.
SenatorBob Graham D.FL introduced
a bill in Congressin January,S.271,
which wouldlimit habeasavailability by
preventing certainclaimswhichwerenot
raisedduring state proceedings from
beingentertained,establishingaoneyear
period of limitation and affording state
courtfactualdeterminationsaverybroad
presumption of correctness.Similar
restrictionswere alsoincluded in Presi
dentGeorgeBush’srecentlyannounced
crime package, S. 1225. Former Sup
reme Court JusticeLewisPowell is also
headingan Ad Hoc Cwittee of the
Judicial Conferenceof the UnitedStates
on Federal Habeas Corpus Review in
CapitalCases,which has been formed
specifically to examine the "abuses" of
federalhabeaspetitions in deathpenalty
cases.That committeeisdueto reportits
recommendationslater this year.

Someof the most restrictivemeasures
have issuedfrom the Supreme Court, a
Court which, with it’s Reaganappoint
ments, hasbecomeoneof the mostcon
servativeever in the areaof criininal law.

Specifically,theCourthasheightenedits
unwillingness to excuseprocedural
defaultscommittedduring statelitiga
tion by limiting the ways in which the
litigantcanshow "cause"for thedefault
and by providing higherstandardsthat
must be met in order to show the
prejudice thai has resultedfrom errors
alleged.SeeMurray v. Carrier, 477 U.s.
478, 488, 106 S.Ct. 2639,26461986;
Amadeov.Zant, 486 U.S._.., 108 S.Ct.
1771 1988. Additionally, the "fun
damentalmiscarriageof justice"excep
tion toproceduraldefaultshasnow been
equatedto anerrorwhich wouldleadthe
Court to believe that the litigant may
have beenconvicteddespitehis "actual
innocence."SeeDuggerv.Adams,489
U.S._, 109 S.Ct. 1211, 1218, n. 6
1989. TheCourthasalsogottentough
on litigants it perceiveshaveabusedthe
writ ofhabeascorpus.Indeed,duringthe
termof Courtjustendedthe Court told
onelitigant whohad filed numerouspeti
tionspreviouslynever to file again,and
instructed the clerk not to accepthis
filings. In Re McDonald,489 U.S. -,

109 S.Ct.993 1989.

Perhaps the greatest blow to habeas
reviewwasstruck by the SupremeCourt
during the1989 term in Teaguev. Lane,
489 U.S....., 109 S.Ct. 1060 1989. In
Teaguea majorityof theCourt held that
Batsonv. Kentucky,476 U.S. 79, 106
S.Ct. 1712 1986 which held that
peremptorychallengescannot beusedin
a racially discriminatory manner could
not be applied becausethe petitioner’s
conviction wasfinal at the time Batson
was decided,citingAllen v.Hardy, 478
U.S. 255, 106 S.Ct. 2878 1986.But a
plurality of the Court, includingChief
JusticeRehnquistandJusticesO’Connor
the author, Scalia,andKennedywent
further and, in relationto a claimthat the
6th Amendment’sfair crosssectionre
quirement applies to the petit aswell as
thegrandjury suasponteconsideredthe
generalquestion of retroactivityon col
lateralreview.

The plurality concludedthat any new
rule of law-one"not dictatedby prece
dentexistingat the timethe defendant’s

Randy Wheeler
conviction becamefinal"1 would not be
announcedor applied retroactively tin-
less the new rulemadethe conductfor
which the petitioner was convictedno
longer criminal or requiredthe obser
vanceoffairnessprotections"implicit in
the conceptof ordered liberty", supply
ing a "bedrockprocedural element tin
derlying the accuracyof theajudication"
a testJustices Brennan and Marshall in
dissent equatedwith one of "actual in
nocence".Teague,supra, 109 S,Ct. at
1069 -78.Ominously,thepluralitynoted
that it was"unlikely that manysuchcom
ponentsof basicdueprocesshaveyetto
emerge." Id., 1077. The plurality ex
plicitly concluded that habeas corpus
couldno longer be used to developnew
constitutional procedures unless the
aforementioned exceptions were ap
plicable and the rule would benefitall
defendantson collateral review retroac
tively. Id., 1078.

It is significant to note that Teague’s
retroactivity limitation was not simply
restricted to casesin which the Court is
askedto announcea new rule, in which
caseretroactivity will be a threshold
question which mustbe resolvedbefore
the rule itself canbe articulated,a proce
dure which JusticesStevensand Black
munconsideredto be"neither logicalnor
prudent." Penty v. Lynaugh, 45 CrL
3188, 3200 6-28-89. Teaguealso ap
plies to casesin which the petitioner is
requesting that the Court apply a new
rulewhich hasdevelopedin anothercase
subsequent to the finality of the
petitioner’sconviction. In this situation
the threshholdquestionis whetherthe
ruling on which the petitioner seeksto
rely is simply an applicationof settled
precedent decidedbeforehisconviction
became final. See Yates v. Aiken,
_U.S._, 108 S.Ct. 5341988.

Dissentingin Teague,JusticesBrennan
and Marshall criticized the plurality’s
broadcurtailmentof habeasrelief, par
ticularly since it did so without the
benefitof full briefingororal argument.
Teague,supra, 109 S.Ct. at 1086. Fhe
questionwasaddressedin3 pagesof an
amicus brief. The dissenting justices
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criticized the plurality for it’s "in
fidelity" to the doctrineof staredecisLs.
Id. Thejusticesalsowenttogreatlengths
to illustrate that the plurality’s decision
to link theavailability ofrelief to guilt or
innocenceif theoutcomeof a caseisnot
"dictated"by precedentwould prevent
many 5th, 6th and 14th Amendment
casesfrom being brought on federal
habeas.The dissentpointed to 19 pre
vioussignificant decisionswhich could
nothavebeenmadeundertheplurality’s
retroactivityrule. Id., 1088-89.

Many observersof the Supreme Court
believe that the plurality in Teague, a
non-capital case,hadahiddenagendaof
restrictingfurtherthe ability ofthosesen
tencedtodie by thestateto litigatecon
stitutional issuesin federalcourt. The
plurality specifically left this question
open but did not wastemuch time in
applying the Teaguerule to a capital
case, once againsua sponte,in Peniy,
supra in which the Court held the
petitioner was entitled to a specific
mitigationinstructiononmentalretarda
tion and an abusedchildhood but also
held that the 8th Amendmentdoesnot
prohibit the execution of the mentally
retarded.Unfortunately,JuticeWhite,
who hadnot joined theTeagueplurality
did soinPenrymaking the retroactivity
rulethatof a majority. TheCourt cursoti
lystatedthat the state’sfmality concerns
areasapplicableinthecapitalsentencing
contextas in any other case.

Certainlyan argumentcan be made for
most anyissuethat it will notrequirethe
announcementof a new rule or the ap
plicationof a rule which developedonly
after the finality of the petitioner’s con
viction becauseissueswill almost al
ways have somebasisin precedent.But
Teague,and particularlyPeniy,illustrate
that an argumenttying the issue to a
pre-finality line of cases may not be
enough.JusticesBrennanandMarshall,
in their dissentin Teagueassertedthat
the plurality’s conclusion that a casean
nouncesa new rule if the resultwasnot
"dictated"by precedentexistingat the
time the petitioner’sconvictionbecame
final wastoovague,for it couldbe con
cluded in almost every casethat a
decision had not been "dictated".
Teague,supra,109 S.Ct.at 1087 -88. hi
Penrythe Courtstatedthat thepetitioner
was entitled to the benefit of Lockettv.
Ohio, 438 U.S. 586, 98 S.Ct. 2954
1978,and Eddings v. Ohio, 45 W.S.
104, 102 S.Ct.869 1982, in relation to
the mitigation issuebecausethey had
beendecidedprior to the fmaliry of the
petitioner’s conviction. But theCourt did
notstopthere;theCourtultimatelyrelied
on the nature of the rule that was being
requestedin it’s determinationof retro

activity ratherthantheissue’spreceden
tialbasis.

Thecollateralimplicationsof Teagueare
clear.Theunavailability of habeascor
pus to createor applynewconstitutional
rulesmay have a bearing on the Court’s
determinationof whetherapetitionerhas
abusedthewrit, particularlyinrelationto
successorhabeaspetitions, which are
generallybasedonnew developmentsin
the law. Teaguemay alsofurtherdilute
the already limited exception of the
"novelty" of a claimasreasonto excuse
aproceduraldefaultsothattheclaim can
beraisedin ahabeascorpusproceeding.
SeeReedv.Ross,468U.S. 1, 104 S.Ct.
2901 1984.Indeed,arguing"novelty"
may placethe petitioner in a classic
"Catch-22"situation.

Teague and Peniy, as well as other
Supreme Court casesrestrictinghabeas
relief, place a greater burden at the state
level for the correctionof constitutional
errors.Specifically, attorneyshave been
given the burden, particularlyin capital
cases,of raising every issuepossibleon
the direct appeal.SeeSmith v.Murray,
477 U.S. 527, 106 S.Ct. 2661 1986.
Indeed,attorneysmust be clairvoyent,
forseeingnovel issuesin thecasebeing
litigated as well as thosethat might be
decidedafter thepetitioner’sconviction
hasbecomefinal. This emphasizesthe
need to track percolating issues,par
ticularly in the SupremeCourt by cx
aniining casesin which certiorari has
beengrantedandconcurringanddissent
ingopinionsto seewhatissuesarelikely
to be successfuLCounselshouldalso
considerin appropriatecases the pos
sibility of raising sometraditionalpost-
convictionissueson or during the direct
appeal requesting a remand or sup
plementationof the record if necessary
in order to avoid thepossibilityof relief
beingforeclosedafter the finality of the
conviction. Also, greater consideration
must begiven to the filing of a petition
for a writ of certiorari after the direct
appealmaking surethat the petition in
cludes any issuein which it is conceiv
able that a new rulecouldbeannounced
orapplied.

The SupremeCourt’s decisions,by trun
catingthe availabilityof relief, havealso
placed a greaterburden on the state
courtsto scrutinizeissuescarefully.This
isfacilitatedinKentucky, atleastincapi
tal cases,by statutory law requiring the
KentuckySupremeCourtto considerer
rors raisedonappealevenif unpreserved.
KRS 532.0752. SeeCothyandWalls
v. Commonwealth,Ky. S.W.2d
36 K.LS. 6,34 6/89. However, the
need for comprehensivereview is
hinderedby such rules as Cr 76.12

4biii which places an absolute
limitation on the number of pages for
deathpenaltybriefs.

Hopefully,thedeclineoffederalismwill
not be taken as a blanket signal to the
statesto cutbackonconstitutionalrights.
Limitations on proceduresor thescope
of habeasreview in federalcourtshould
not be construed tomeanthat statecourts
cannotor shouldnotupholdfederalcon
stitutionalrights or apply new constitu
tionalrulesinstatecourtevenif unavail
able in federalproceedings.Moreover,
anylimitation on federalconstitutional
rights does not restrict the state’s
authorityto apply it’s own constitution
to ensurethoserightsitself.

RANDALL L. WHEELER
Director
CapitalLitigation ResourceCenter
Frankfort

‘Finality wasdefinedas theexhaustion
of thedirectappealor, if certiorarifrom
the SupremeCourtwas sought,when it
wasdeniedor, if granted,whenreliefwas
denied.

The Court, at least, did expand the
exceptionallowing retroactiveapplica
tion if the new rule made conduct no
longer criminal, to includedthose issues
in which it was assertedthat a particular
classof personcouldnot be punished.

NEWIN THE
DEATH PENALTY LIBRARY

1. Liebman, James.FederalHabeas
Corpus Practice and Procedure.
1988 2 vols.

2. Defending a Capital Case in
Texas.Manual from theTexasDeath
Penalty ResourceCenter.

3. Post-ConvictionLaw and Prac
tice.Materialsfrom the 1988Train
ing Seminarfor Capital Litigation
ResourceCenterpersonnel

4. Variouspleadings:

Blystonev. Pennsylvania.88-6222.
United StatesSupremeCourt. Brief
forPetitioner.

Requestsfor materials from the death
penalty library or suggestions for ac
quisitions may be sent to:

Julia K. Pearson
KCLRC

1264Louisville Road
Frankfort,KY 40601

502 564-8006
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EFFECTIVE LISTENING FOR LAWYERS

INTRODUCTION

The relationship betweenlawyer and
client has both content andprocess
dimensions.Contentrefers to the ex
changeof legal adviceandinfonnation,
processrefers to the relationship be
tweentheparties,includingtheir feelings
about one anotherand the man in
which those feelings are manifested.
"Content’ is the reason a person seeks
legal advice,‘process’ mayexplain why
he chosethe lawyerhe cameto see."1

Listening is a processskill, and one
which attorneys may have been
dishabiruated from developing. They
havebeentrained within a systemwhich
encouragesa verbal, adversarialmodeof
discourseanddevaluesotherstyles,even
if they would bemoreeffective.

"Most lawyersdo notdo enoughlisten
ing. They have not time to listen. They
are too busy asking too many ques
tions."2 The lawyer’s role encourages
poor listening habits: any professional
counselingrelationship "a1was tendsto
dominationby the counselor." There is
a rationale for this tendencyto not listen:
individuals often think they know what
the speakeris going to say andarebusy
formulating or stating their response
throughinterruption, overlap, or inatten
tionbeforethe speakerhas actuallycom
pleted his/her ideas.4

Another poor listening habit is im
patience, which maybeexacerbatedby
the lawyer’s perception to his or herso
cial role. In an interview, one attorney
acknowledge&

Delay and thoughtfulnessare crucial
steps In listening. Often the automatic
response is incorrect Yet because
attorneys are problem solvers, they
need to appear to be heroes. It hurts
their egos to say they need to think
about something.

Formulatingrespo9esprematurelyis a
poorlisteninghabit.

Then there is the attorney who, though
physicallypresent,findshisorheratten
tion divided by numerousdistractions

andinterruptions.

If we summarize a compositeprofile of
the lawyer asan individual whoispreoc
cupiedwith talkingnot listening,who
predictswhat the clients intend to say
beforethey articulate their ideas, who
prematurely formulates his/her own
responses,and who yields to external
distractions,wehavesummarizedtheas
ceptedbehviorpatternsfor poor listen
ing habits.

The essenceof counselingskill legal
and otherwiseis providing the client
with a balance of information and
"freedom."

Physicians are often criticized for
providing too little information, Iaiayers
are often oriticized for providing either
too much information, or too little
freedom. The one faultisto leavethe
client in the hang-up of ignorance, the
otheris to lecture to the clientapdleave
him no room to make choices.

This "freedom"ispossibleonly through
thedemonstrationandmasteryof effec
tive listeningskills.

It is generally assumedthat a good
lawyeris a goodtalker.

Contrary to popularbelief says Sydney
J. Hams, it is usually the good talker
who makes the best listener. A good
talker by which I do not mean the
egomaniacal bore who always talks
about himself is sensitive to expres
sion, to tone and color and inflection in
human speech. Because he himseff Is
articulate, he can help others to articu
late their half-formulated thoughts. His
mind/ills in the gaps, and he becomes,
Li Socrate’s words, a kind of midwife for
ideas that are struggling to be born....
Hislistening is keyed for the haff tones
and dissonances that escape the un
trained ear. For it is the markof the truly
good listener that he knows what you
are saying often better than you do; and
hispaybackis a revelation, nota record
ing.

A good lawyershouldbeno less. Thus,
there is a pressing needto addressthe
demonstration of positive listening
ability by attorneys,especiallyduringthe
lawyer-client interview.

COMMUNICATION
ASPROCESS

Interviewing has been defined as
"lawyer interactionwith a client for the
purposeof identifying the client’s prob
lem andgatheringinformationonwhich
a solutionto thatproblem canbebased,"
and counseling as "a processin which
lawyers help clients reachdecisions....
Potential solutions with their probable
positiveandnegative consequencesare
identifiedandweighedin ordertodeci
which alternativeis most appropriate.
In both legal interviewing and client
counselingtheattorneymustlisteneffec
tively.

To uncover the client’s underlying
motivationfor coming to the lawyer, to
ascertainall of the necessaryinforma
tion, andto understandfully theclient’s
basic goals and needsabouthis or her
problem or concerns,the attorneymust
successfullyemploy such basic com
municationstrategiesasactivelistening,
open-endedquestions,empathy,clarity,
honesty,fairness,andproperdirectionof
hesitantclients.

Binder, an attorney, and Price, a
psychologist,feelthat "lawyers[general
ly] lack the training to uncover and
resolve an individual’s underlying
psychologicalneedsand conflicts" but
believe that "without getting into the
realmof deeppsychological analysis...,
lawyerscandevelopsomeexpertisein
dealingwith needsthat typically block
motivation for full participationin the
legal interview."9 They suggest attor
neysdevelopempatheticunderstanding
skills- definedas theability toeffective
ly listen,understand,and suspendjudg
ment.Binder andPriceclaim that

fBJoth clients and witnesses are con
tinually expressing their thoughts and
feelings about what has, or is likely to
occur. Clients and witnesses do not
simply reportobserved facts. Theycom
municate how they left when an event
occurred, why they believe an event
occurred and how they now feel and
what th occurrence protends for the
future.1
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Lawyerswhodeveloptheability to listen
empathetically "will usually become
recipientsof an ever-increasingamount
of information," becauseindividuals
who feelthat they are being listenedto
empathetically "will be strongly
motivated to continue communicat
ing."11

Listeningability is fundamentalto com
municationbetweenlawyerandclient.

TYPES OF LISTENING

DISCRIMINATiVE LISTENING

Discriminative listening refers to the
ability to distinguish auditory or visual
stimuli; you must not only attendto the
client’s words,but alsoyoumust beable
to distinguishi1 vocal cluesparalan
guage;2 verbalmessagesemotional
ly loadedwords,factsversusopinions,
sarcasm,argumentativeness,etc.; and
3 nonverbalmessagesdetermination
of whether or not there is congruence
betweentheverbal,vocal,andnonverbal
communicativeacts.

COMPREHENSiVE LISTENING

Comprehensivelistening refers to the
ability of the listenerto understandfully
thespeaker’smessage.This is the most
easilyobservableandmeasurabletypeof
listening,andis the type of listening we
useasbothstudent andprofessional.For
the interview to be truly productiveand
satisfactorytobothclientandlawyer you
shouldkeepthe following goalsin mind.

Listen for and determine the main
Ideas/concerns/problems. For ex
ample, what is the client’s basic mo
tiveñntentionthatbringshimorher tothe
lawyer in the first place?

Attend to significant details.For ex
ample, discern among crucial facts,
figures, dates, etc. and embellishment,
exaggeration,or the inclusion of super
fluous or irrelevant information.This is
a critical first step in the information
gathering stage.

Attempt logical Inferences.Youneedto
be abletoply the explicit information
you receivefrom the client in order to
make implicit assumptions about the
problem/situation.

Take notes when appropriate. You
needto be ableto recordthe salientfacts
and information without allowing note-
takingto becomeintrusive to the interac
tion with the client.

Formulate meaningful questions.
Since you must obtain information to
proceedwith advisingtheclient onfuture

actionsand/orbow the client’s problem
canbestbehandled,aypriate ques
tioning will allow you to elicit informa
tion that the client may haveneglected,
forgotten,oroverlooked.

CRITICAIJEVALUATIVE
LISTENING

Critical and evaluativelisteningrefersto
the ability to judgewhathasbeencom
municated,and,basedon thatjudgment,
to evaluatethe messageconveyed.Be
alert to sourcefactors that affectjudg
ment.

Identify sourcecredibility. How much
information, authority, and accessto
relevant facts the client possessesare
instrumentalto your being able to help
him or her. How reliable, trustworthy,
competent,etc. the client is are alsokey
elementsthat affectyourjudgments.

Informationanalysis.Youmustbeable
to discernwhat informationis accurate,
relevant,,andnecessaryto thecase.Such
questionsarehow the information was
arrivedat,what thebasisof theproblem
or concernis, and why the client is
solicitingthe attorney’s servicesarepart
of theanalyticprocess.

Decodingaffective messages.Clients
bring to the interview their own ex
periences,ideas, values, assumptions,
and needs.Although with time andex
perience,the lawyeris abletorecognize
certain patterns,each individual will
manifestdistinguishingpersonality
traits.Avoidpre-judgingclientsandtheir
needsbasedon past experiencewith
others.Nor shouldyou necessarilyas
ceptat facevalueeveryutterance.Cer
tainly, knowledgeof the client, of the
law, and past experienceinform your
judgments.You mustbe everawareof
thedelicatebalancerequiredto integrate
the client’s intentions,needs,and mo
tiveswith the factssurroundingthecase.

THERAPEUTIC LISTENING

Therapeutic listening lets the speaker
feelthathisorherneeds,concerns,ideas,
etcarebeingfully attendedto While we
arenotadvocatingthat youshouldactas
a client’s therapistduring the interview,
it is importantfor the client to be able to
interactin anenvironmentthat isneither
threatening,distant, nor judgmental.
"Tobewithsomeonewhois truly willing
tolisten,who concenatessensitivelyon
all thatis said,isno longer to needdefen
ses."12You needto obtain information
that is both relevant and accurate.
Gatheringthis informationfrom awill
ing asopposedtoresistentclientcan be
facilitatedin a numberof ways.

Avoid evaluativefeedback.Providean
atmosphere that facilitates revealing
ratherthan concealingbehavior. If the
client is reluctant to openup for fear of
negativereaction,youmayhavedifficul
ty obtaining all of the information you
require."The major barrier to intezper
sonalcommunicationis ourverynatural
tendency to judge, to evaluate,to ap
prove,or disapprovethe1tatementof the
other personor group."1

Listen nondirectively. Pioneer re
searcher on listening behavior, Ralph
Nichols,suggestattentivebehavicasa
key for non-directive listening.’ Not
only must you be able to listen empathi
cally, youmustalsotiy to understandas
well the client’s orientation,or view
point, or order.

Provide a supportive communication
climate. Becausea barrieris createdby
thevery role distinctionbetweenlawyer
and client, to assure effective and
productive communication, you must
allow the transactionwith the client to
takeplacein anenvironment-physicalas
well as emotional- that is supportive as
opposedto threatening,imposing, and
distancing.Someof the most effective
listeningskills and techniquesgrow out
of a therapeuticmodelof effectivecom
munication. One of these techniques,
counmonlyrefexredto asactive listening,
isparticularly applicable to the lawyer-
client interaction.

DEMONSTRATING ACTIVE
LISTENING.

Listening is not a one-sidedpassive
process.In the processbetweenlawyer-
client, you should encouragethe client
through positive listening feedback.
You candothis by following six aspects
ofnon-verbal communicationthatsignal
acknowledgment, attentivenecs,and en
couragementof thespeaker:’

I Paralanguage,or the appropriate in
sertions into the conversation of such
phrasesas"Aba," "I see,""uh-huh,"and
"Mmiii hmm" demonstrates to the
speakera willingnessto continue listen
ing.

2 Head nodding may indicate either
encouragement to continue or under
standing of what is being said.

3 Smiling at appropriate points during
theexchangealsoindicatesattentiveness
to and encouragementof the speaker.

4 Postureor appropriatebodyposition
ing forward body lean, erectness,for
ward headmovement can also signal
positive listeningfeedback.

5 Alert facial expressioneyecontact
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provides listeningmarkers.

6 Note-taking only when important
points of information aregiven asop
posedto doodlingmay indicatea desire
to maintainanaccuraterecordof what is
beingsaid.

In addition to thesenon-committalas
knowledgmentsand regulators- that
give theclient the"space"to freely com
municatethoughtsandfeelings- you can
also attempt to communicate that you
hearand acceptthe client by restating
what theclient has saidandby attempt
ing to showthecientthatyouunderstand
how theclientfeels;that is, "pick[ing] up
the client’s messageand send[ing] it
backin areflectivestatementwlichmir
rors what [you have] heard."1 Active
listeningis more than a paraphraseof the
client’s verbal message,however. In
short, the activelistener isactivenotonly
on the levelof interpretingnonverbaland
verbal messagesbut also by affirm
atively demonstrating thatinterpretation
throughreflectivestatements.

Active listening has particular applica
tion for attomeys, who are prone to
believethat the factualcontentin a corn-- municative exchangeis theonlyrelevant
or important data. However,howpeople
feel strongly influences the nature and
amountof informationthey provide and
the decisionstheymake.Thisis informa
tion youdonot wantto bewithout.

CONCLUSION

ChiefJusticeWarrenBurger,referringto
the legal profession, remarked, "The
obligation of ourprofessionis to serveas
healersof humanconflicts." However,
before an individual attorney, counselor,
mediator or therapist canattempt to heal
humanconflicts, s/he must be able to
hear those conflicts, no matter how
cogently or tentatively they are ex
pressedby the parties involved. If attor
neys attend to all levels of a client’s
message,actively engagein process-
oriented communication and demon
strate thekey aspectsofpositivelistening
and feedback, the legal professioncould
becomea model of transactionalcom
munication.

LISA MERRILL, Ph.D.
DEBRA BORISOFF, PhD.

Lisa isan AssistantProfessorof SpeechCom
municationat Hofttnz Univeni4y,a registered
Drama Therapistand a privatecommunica
tionsconsultanLShehaslectureredbothhere
andabroadon topicsrelaledtocommunication,
dramatherapyandcrou-culturalcommunlca
lion.

DeborahisanAssisfantProfessorandProgram
Director of SpeechCommunicationat New
York Universityandapsiwile communications
consultantto individualprofessionoisandcor
porallons.ShehasSectsiredhereandabroadon
topicsrelatedto communicationandconflict
resolution.
Reprintedbypermissionofthe Championand
theauthors.
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BOOK REVIEW

Trial Objections
Mark A. Dombroff
Hughes,Hubbard& Reed
Washington,D.C.
1988
$49.97

In Trial Objections,Mark A. Dombroff
attemptsto identify every issue which
might arise at trial and offers clear and
conciseways to addressthose issues
through motions and objections. But
Trial Objectionsisnotsimply aneviden
daty treatise;it is a practicalhandbook,
specifically organizedto be a quick ref
erence in the courtroom. The book is
actually a ringed binder containing a
numberoftabbed sectionsdiscussingthe
various objections and motions that
might be necessaryat any trial. These
tabs arecolor codedfor the following
main categories:Preliminaries,Evid
euce,Witnesses,Misconduct,andSum
mation. Dividers are also provided
within thesemain categoriesfor refer-- - enceto specific issues."Preliminaries"
includes jury selection and opening
statements.The evidencecategoryex
amines demonstrativeevidence, docu
mentaiyevidence,hearsay,andhearsay
exceptions.The witnesscategoryaddres
sescompetencyto testify, expertwit
nesses,leadingquestionsandprivileges,
amongother topics."Misconduct" deals
with attorneyand judicial actions and
"summation" with closingarguments.

Eachsectiondealingwitha specificissue
includes a brief andstraightforwarddis
cussion providing sample language for
objectionsthat can be araphrasedto fit
particular fact situations, comments
about the rulesgoverning theobjections,
the circumstancesunderwhich objec
tions shouldbe made, and lists of sup
portingcaseswith abbreviateddescrip
tions of the factsandholdings.Thereis
also tactical advice on how to improve
the chancesof having an objection sus
tained.Dombroffalsoincludesaheading
addressing responsesthat should be
made to objections if you are the op
ponent.

Although the author statesplainly that
the book is intendedto beusedas a

referenceduring trial, the real value of
TrialObjectionsisthatitcanbeusedto
preparefor trial. Reviewing the book
prior to trial anticipating the evidence
whichwill bepresentedandotheractions
whichmightoccurwouldbea goodway
for the practitionerto know the position
that shouldbe takenandwhatshouldbe
statedto supportthat positionat the time
that anything objectionable happens.
Dombroff’s tactical pointers are ex
tremely helpful becauseof their prac
ticality. He evengoessofar as to point
out whennot to linger so the opponent
will not beable toregroup,howto phrase
objectionsand responsesso as not to
antagonizethejudgeorjury, and,indeed,
evenwhento apologizeto thejury. Ob
viously,Dombroffcould notdelineatea
tactic for every possible situation,but
thoseprovidedareusefulevenif only to
provoke thought.

An included biography indicates that
Dombroff has extensiveexperiencein
civil litigation and this is reflected by
Trial Objections,which includessec
lions on a numberof civil concernsin
surance,repairs,settlementnegotiations,
etc.However, this doesnotdetractfrom
the bookfor criminal cases,particularly
in the areaof evidence,which evaluates
issuesequally applicable to both civil
and criminal trials.

The major drawback for the Kentucky

practitioner is thatTrialObjectionsisnot
tailored specifically for practicein the
Commonwealthand providesvery few
Kentucky citations. By being concise
Dombroffgives issuesverygeneraltreat
ment. Using this text alone,without ref
erenceto Kentuckylaw and rulescould
provefatal.For example,Dombroffdoes
not indicate that offers of proof i.e.,
avowalsareneededtopreservethe error
of omitting evidence as is requiredby
Kentucky casesapplying CR 43.10.
Dombroff states only that it is to the
litigant’s "advantage" to makean offer
becauseit puts the appellatecourt in a
"better position" to review the issue.
Perhapsthebest way to utilize Trial Ob
jectionswould be as a complementto
Professor Robert Lawson’s Kentucky
EvidenceLawHandbook2ndEd. 1984
and Kentuckyrules.

Sinceit is just asimportant for a litigator
to know when to object as it is what to
sayand it is usually difficult, if not im
possible, to cdnsult a referencebook
during the heat of a court proceedingto
determinewhether to object and how to
phrase and support an objection, it is
doubtful that anybook could give more
thanjust occasionalsupport during trial.
However,by theuseof tabbedandcolor
codeddividers, the bold facing of key
wordsandconciselanguageDombroffs
Trial Objectionscomes as close to
providing this immediate reference as
any bookprobably could.

RANDALL L. WHEELER
Director
Kentucky Capital Litigation
ResourceCenter
Frankfort

Randy Wheeler

Responding to officials who de
nigrated a particularly recalcitrant
offender,JohnAugustusretorted:"...
he has been lockedup... huntedby
lawsandeveryinfirmity ofhisnature
punished.You havetried the experi
ment fully and now seebefore you a
living witnessof the folly of attempt
ing to force a maninto reformation."

- Augustus
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BOOKREVIEW

SLENDER IS THE THREAD
Tales From A Country Law Office
Author HarryM. Caudill
TheUniversityPressofKentucky1987
$18.00
173 pages

Written by a Letcher County native who
haspracticedlaw in EasternKentucky
fornearly three decades,this bookdelves
into the hills of Appalachia. Its tales
reflect the ways of thepeople, theirjus
tice system,and the topography of the
region which contributedto both.

After reading thesestories, itis my belief
that the justice systemsufferedasmuch
as the people. The systemwas, often
times, compromisedat theurgencyofthe
people. This was an era where people
would go to such length as to spend
numeroushoursand days,traveling great
distances, and expending public and
private funds, to properly executean es
tate of a deceasedblack coalminer; yet
would not think twice aboutpaying ajury
to return a verdict of deathfor someone
who killed one of their "kin".

The stories in this book reflect the per
sonalitiesof the people,passeddown by
their European ancestors. Theland was
primitive, the mountainswild. As these
great mountains divided and forests
began to shrink, towns were formed
around mining operations and com
promised governments.

In this area and time, educationaloppor
tunities were fewand far between,duein
partto isolation andcosts.Violencewas
inbred. Feuding and fighting wasstand
ard procedurein most households.Due
to this the government suffered too.
Votes were bought by pardon or
promisesof acquittal. Violencewaseven
prevalent in the courtroom, as Mr.
Caudill artfully illustrated that blood is
thicker thanwater in a taleof thehorror
in the Hilsville courthouse. And the
violence never fades, as later stories
show, it only takes onnew faces.

The political systemin theAppalachian
region hasbeen corrupt throughout its
history. Politicians, through their cam-

Slender
TliFe
Talesfrom
a Country
Law Office

paign workers,have "wet whistles",
"paddedpockets", and "promised par
dons" in order to get elected,and now
they evenpromise public funds and
favors.Throughthestoriesin thisbook
weseehow thelegalsystemsupportsthis
stereotypeof EasternKentuckians.The
talesrevealhow the justice systemalso
benefitsfrom thesesamestereotypes.

The author leavesno doubt that the
peopleof EasternKentucky live hard
from dayto day.Their lackof education
hassurelycontributedto theirhardened
way of life andkept them at an unfair
disadvantage.Yet, their hazardous,un
skilled laborjobskeepour houseswarm
in thewinter. Thepeopleand landremain
intact.The idealsdonotchange,andthe
violenceremains.The legal systemis a
mereproductof the intertwiningof cul
ture and topography.If the peopleof
EasternKentuckyseemhardenedand the
areasoppressed,thenMr.Caudili’sTales
From a CountryLaw Office may offer
someexplanationfor and add color to
theseviews.

LISA D. SHOUSE
Paralegal
Post-ConvictiorilResourceCenter
DPA Central Office
Frankfort

PD Jobs
Available

West Virginia PublicDefenderSer
vicesPDSwill hire20-25attorneys
betweenJune 1 and September 1,
1989.Somepositionsrequirenotrial
experience;others substantialtrial
and administrativeexperience.Must
be a memberof WV state bar or
eligible for admission.

Minimum starting salaryfor Assis
tant PD: $28,500-$38,S000,depend
ing on experience.Minimum for
ManagingDefenderrequires3 years
trial and administrativeexperience:
$42,500.

Sendresume,references,and a writ
ing sampleto:

John Rogers
Directorof Legal Administration
Public DefenderServices
1800WashingtonSt.E. Rm. 330
Charleston,WV 25305

PD Lean equal opportunity employer.

Staff Changes

Morehead

Assistant Public Advocate, Julius
Aulislo joined our Moreheadoffice
on July 16, 1989. He is a 1985
graduate of the University of Florida
and worked with the Florida Public
Defenderoffice in BartonfromJuly
1986 to June 1989.

London Office

Rob Robinson, formerly an Assis
tant Public Advocate with our Lon
don office since1985resignedeffec
live June 1, 1989.He now works in
Elizabethtown in private practice.

Pikevifie Office

Larry Nickelt, an Assistant Public
Advocate with our Pikeville office
since1988,resignedonJune 1, 1989
to join the office of John Paul Run
yon, CommonwealthAttorney, P.O.
Box 796,Pikeville, KY 41501.

Lisa Shouse

HARRY M. CAUDILL
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FUTURE CRIMINAL
DEFENSE SEMINARS

DPA ATTORNEY
VACANCIES

NAACP Legal Defense
FundCapital Conference
August 2-5, 1989
Warrenton,Virginia
212 219-1900

This nation’smost important
yearlycapital training. It
attractsleadingcapital defense
attorneys.

DPA Death Penalty
Practice Institute
October1-6, 1989
Ky. LeadershipCenter
Faubush,Ky.
1/2hourwestof Somerset

The programcovers trial,
appeal,andstateand federal
post-convictioncapital litigation
using the trial practiceformat.

NLADA Annual Conference
November14-17,1989
KansasCity, Missouri
202452-0620

AdvancedCross-Examination
NCDC
Atlanta,GA
Spring, 1990

DPA 18th Annual
Public Defender Seminar
June 3-5, 1990
LakeCumberlandStatePark

The Kentucky Departmentof Public Ad
vocacyis a statewidepublic defendersystem
with regionaltrial offices acrossKentucky.
The Departmenthas a long tradition of
vigorous advocacy on behalf of indigent
citizensaccusedof crime.

There are currently 10 vacanciesin DPA
offices in Hazard, Stanton, London, La
GrangeMorehead,Frankfort, andPaducah.

If you are interested in working for the
Departmentof PublicAdvocacy,contact:

David E. Norat
Directorof DefenseServices
1264Louisville Road
Frankfort, Kentucky40601
502564-8006

Department of Public Advocacy
PerimeterPark West
1264LouIsville Road
Frankfort,KY 40601
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