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From The
Editor:

Like rain endlessly dropping on &

rock, the chronic underfunding of the
Kentucky public defender system
wears away the ability to properly
defend poor Kentucky citizens. This
is manifested most in the Jefferson
County public defender system.
Caseloads are insanely high. Salaries
unjustly low. Major financial help is
essential to insure the viability of that
system.

Kentucky’s public defender crisis is
once again set out in The Advocate
through Dan Goyette, Judge William
McAnulty, Bill Radigan and Repre-
sentative Martin Shechan.
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FEATURES

The Louisville/ Jefferson County Public Defender’s Office

How many attorneys are in your of-
fice?

When we are fully staffed, we have a
total of 30 attorneys handling cases in our
adult, juvenile, mental inquest and appel-
late divisions. However, given the
demands of the job and the conditions of
employment, it is difficult to keep posi-
tions filled with the exceptional litigators
we require.

What was your office’s caseload
during fiscal year 1989 (July 1, 1988
through June 30, 1989)?

In FY '89 we handled a total of 43,860
cases. These included matters in all 16
divisions of circuit court, the felony, mis-
demeanor, traffic, juvenile and mental
inquest divisions of the district court, and
the various appellate courts, both state
and federal. When this office opened its
doorsin 1972, it had a staff of 7 attorneys
that handled approximately 1,700 cases
in the first year of operation. Simple
arithmetic shows that staffing has not
even remotely kept pace with caseload.
That is primarily a result of chronic un-
derfunding over the years, certainly of
the public advocacy system as a whole,
but also from within the system in terms
of the allocation of available funds. This
office is responsible for well over 50%
of the total caseload handled by the
statewide public advocacy system, yet
we receive less than 15% of the overall
budget. Such a disparity cannot be jus-
tified, nor should it be tolerated within
our system.

How many felonies/misdemeanors
does an attorney In your office handle
on average?

We operate a mixed cascload/vertical
representation system in accordance
with ABA Standards. By that I mean that
each staff attorney is randomly assigned
to represent clients who may be charged
with either felonies or misdemeanors, or
both. Representation by that individual
attorney continues throughout the
prosecution of the case until ultimate
disposition. Therefore, it is somewhat

Daniel T. Goyette
Jefferson County Public Defender

difficult to give you an accurate average,
especially with staff tumover. Perhaps
the best measure of workload is the fact
that each staff attorney routinely carries
an open file caseload in excess of 150.
That is more than twice the number
recommended by national standards and,
as far as ] am concerned, a disgrace to the
county and state as well as the public
advocacy system. Insult is added to in-
jury when you consider that with the
highest caseload in the state we have the
lowest starting salary for staff attorneys.

How can defendants be adequately
represented by an attorney handling
that many cases? Your office has
achieved national recognition for its
record in both trial and appellate
courts. How do you do it?

It is a major challenge to say the least,
and one which takes its toll in human
terms. To get the job done, staff attorneys
put in lengthy hours in court, in jail, in
the office, in the library and on the streets
doing investigations. This is required
week in and week out with no let up if
the job is to be done properly and in
conformance with the standards we set.
It takes a special person to perform under
such conditions and we are very selective

in hiring. But for the talented and dedi-
cated staff we presently have, I have no
doubt the job would not get done. It is a
daily struggle to cope with the staggering
caseload we are responsible for, and one
which no amount of talent and dedication
will enable us to continue to deal with if
we do not get needed and long overdue
relief soon.

Do you feel that all of your clients are
fully and fairly represented under the
limited resources that you have?

That’s a difficult question to answer, and
a loaded one at that. I'm not sure what
“fully and fairly represented” means in
the context of today’s criminal justice
system. Essentially, we are involved in
an emergency room-type practice. Under
the circumstances in which we are re-
quired to provide representation, I
believe we do an extraordinary job, but
that doesn’t necessarily mean all our
clients are fully and fairly represented,
any more than the standards in Strickland
or Henderson mean that effective assis-
tance of counsel has actually been
rendered. The real question is, given
more staff and resources, could we do a
better job of effectuating justice? The
answer is most definitely yes - and that
should be of the utmost concern to DPA
and the entire criminal justice system, as
well as to every citizen of the Common-
wealth.

Let me depart from the usual format
for a moment because I sense a certain
amount of frustration and perhaps
even anger on your part over the state
the public defender systemis in - is that
an accurate assessment?

Among your many other fine qualities,
Ed, you're very perceptive. I've been
reading this series in The Advocate since
April, and I’ve seen the same questions
and virtually the same answers in each
issue. These are the same questions and
answers I've been hearing for the last ten
years. Yet there has been no improve-
ment in the situation whatsoever and, if
anything, things have gotten worse as the
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ADULT DIVISION Standing (L to R) Chris Polk, Roger Gibbs, Jay Lamben, JoAnne Linn, Mike Rudicil, John
Vandentoll, Sandy Arbuckle, Karen Collins, Gary Stewart, Mike Davis, Ken McCardle Seated (I to R) Stephanie
Geromes, Lynn Fleming, Rob Eggert, Stan Chauvin [Leo Smith and John Olash not shown).

caseload has grown and the population
on death row has increased. Leadership
has been lacking on all fronts. In Ken-
tucky, it seems that the only time people
who are in a position to make a difference
confront a problem is when it has reached
crisis proportions, and by then we are
ill-equipped to deal with it because years
of neglect have made it that much more
difficult to resolve. We've seen it in
education, in the area of corrections, and
now we’re going to see it in the courts
because defense services and indigent
representation have reached the crisis
point. Unfortunately, no one seems to
recognize the magnitude of the problem
or its consequences, which will probably
be more disruptive and expensive than
prison and jail overcrowding has been
because the effects will be more
widespread throughout the system.

I guessI'm also frustrated by having read
the Dash Committee Report for the ABA
contemporaneous with the announce-
ment of the Bush Drug Strategy...but 1
digress.

What needs to happen in order to
avoid the chaos you predict?

More so than ever before, it is imperative
that a concerted effort be made to secure
a substantial increase in state funding for
the next biennium so that staff expansion
and a corresponding reduction in the
caseload per attorney can be ac-
complished. Additionally, staff attorney
salaries must be paid at a rate of compen-
sation which is more competitive and
commensurate with the demands of the
job. If this cannot be achieved, there will
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be profound implications for the opera-
tion of the criminal justice system in
Kentucky. And that is really the message
that needs to get across - this is a problem
with far-reaching consequences that
needs to be addressed now or the solution
will come at a much greater cost, finan-
cial and otherwise. Failure to provide
effective representation which comports
with due process of law results in rever-
sals of convictions which, in turn, result
in costly retrial of cases and, in some
instances, can result in costly money
judgments from malpractice suits,
Secondly, other jurisdicvions with fund-
ing and caseload problems no worse than

ours have experienced lawsuits and
federal court intervention imposing
caseload caps, cutbacks in services and
other restrictions which have not only
been expensive but had a serious impact
on the flow of cases through the court
system, causing delays and releases.
While I recognize that our clients are not
part of a politically powerful constituen-
cy, these consequences do affect the
main concerns of the voting public:
crime and taxes. If there is a way to
prevent this situation from boiling over,
it would be incredibly irresponsible not
to take the action that is so clearly indi-
cated. After all, the staffed defender sys-
tem has proven to be far and away the
most cost effective and efficient method
of providing defense services, and con-
sidering the relative expense connected
with the inevitable altenatives, it makes
sense to take action now.

Of course, in order to get the message
across, a much more aggressive ap-
proach needs to be taken with the legis-
lature. We can’t afford to be content with
the status quo any longer. The “go along,
get along” philosophy just doesn’t cut it
and really is an abdication of our profes-
sional responsibility.

Any other ideas before we return to
the questionnaire?

Just that it seems to me we need a long-
range plan which deals with these issues
as well as other problems that confront
us, one that has input from defender of-
fices across the state. Weneed to be more
pro-active,

How many capital cases did your office
handie in the last year?

APPELLATE DIVISION : Bruce Hackett, David Nichaus, Frank Heft.



In FY '89, we had 56 murder cases pend

ing, 32 of which we were appointed to
during the course of the year, the
remainder being carryovers. Of that
number, 14 were prosecuted as capital
cases. As you know, death penalty litiga-

tion is a legal and emotional experience
that is unparalleled in trial practice of any
kind. It is extremely time-consuming,
demanding work that soaks up all your
energy and drains your psyche. Com-
bined with an unreasonable caseload, it
is a near impossible task which takes a
"heavy toll. On more than one occasion,
our best and most experienced trial atior-
neys have left the staff after concluding
a death penalty case. It’s really a
microcosm of all our problems.

How many conflict cases did you have
last year and what do you pay per
case?

We had 52 cases which had to be referred
to our Assigned Counsel Panel because
oof conflicts 1ast year. The rate of compen-
sation is the same as it was when the
Assigned Counsel Panel Plan was
adopted in 1975, that is $30 per hour in
court and $20 per hour out of court up to
a maximum of $250 for misdemeanors
and other district court representation;
the same hourly rates for felonies up to a
maximum of $500; and $1,000 for capi-
tal cases. Obviously, this is as grossly
inadequate as our funding is and directly
reflects that inadequacy. By and large,
these fees do nothing more than defray
the expenses of what is essentially pro
bono work. Understandably, the pool of
volunteers is small and dwindling.
Another microcosm of our problems.

What are the biggest problems your
office faces?

As with all the others you have inter-
viewed, the single biggest problem is
RESOURCES. It was pointed out in the
Dash Committee Report that, as current-
ly funded, the criminal justice system
cannot provide the quality of justice that
the public legitimately expects and that
the people working within the system
wish to deliver. Absent additional
resources, the only ethical alternative
available to public defenders is a cutback
in services which will result in the dire
consequences I mentioned earlier.

How do your resources compare to the
Commonwealth’s resources?

The combined budgets of the County
Attorney and Commonwealth
Attorney’s offices for criminal prosecu-
tion are approximately twice as large as
ours. It is significant to note that Assis-

JUVENILE DIVISION- Don Meier, Bev Jenkins, Bill Wilson, Fred Huggins, Sharon
May, Pete Schuler, Eric McDonald, Harry Rothgerber.

tant County Attorneys receive more for
their part-time work than do many full-
time Public Defender Assistants.

How much more money do you need
to do the job adequately?

Our budget needs to double in size if we
are to be in a position to comply with
naticnal standards for maximum allow-
able attorney caseloads.

What 3 substantive criminal legisla-
tive changes would you like to see
enacted in the 1990 session of the
Legislature?

1) Abolish the death penalty for juveniles
and the mentally retarded;

2) Revise truth in sentencing and the PFO

-

INVESTIGATORS: Bill Caudil], Becky Wilson, Rose Nunn, Sharon Bowling, Jerry

Smothers.
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SECRETARIAL STAFF: Standing: (L to R) Vicki Quill, Robin Embry, Kim Beam,
Mary Barr, Marie Powers, Barbara Parrott, Lisa Brooks, Tracee Mills, Seated: Susan

Reasor.

statutes, i.e. permit the court and counsel
to inform the jury about the range of
penalties for all indicted offenses during
voir dire examination; limit admissibility
of prior convictions to those occurring
before the commission of the offense
being prosecuted; put a cap on 50%
parole eligibility not to exceed 12 years;
exempt Class D felonies from PFO |
prosecution, etc.;

3) Raise the threshold for felony theft to
$500.
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Additionally, laws pertaining to mental-
ly ill offenders need to be re-examined. I
also think KRS Chapter 26A should
beclarified and revised to include per-
emptory recusals, and, obviously, KRS
Chapter 31 needs to be reinforced. Final-
ly, I think there is merit to Judge Potter’s
views on vehicular homicide.

Contempt and sanctions of defense
lawyers in criminal cases is ever in-
creasing. How has this problem in-
fluenced the work of your attorneys?

It is an increasing problem, but we
haven’t let it influence our work or in-
hibit the aggressive representation of our
clients. Able and experienced judges
who are competent and professional in
their work conduct proceedings with
faimess and dignity and don’t need to
resort to such tactics. Fortunately, most
of the judges in Jefferson County fall into
this category. As for the others, we don't
let them bother us.

Any other thoughts?

Only toreiterate that this is a critical time
for the statewide public defender system
and its continued vitality. Energetic,
decisive and immediate action is re-
quired if we are to fulfill our mission and
properly discharge our role in the adver-
sary legal system. I hope the organized
bar, the judiciary and other components
of the criminal justice system will sup-
port our efforts because the system will
fall apart if we can’t hold up our end. I
also hope the Legislature will recognize
the importance of our needs and exercise
the leadership necessary to solve the
problem.

We appreciate you taking the time to
do this interview with The Advocate.
Perhaps we can do it again sometime
in the future when better conditions
prevail?

If and when that day arrives, it wouud be
my pleasure. Thanks for the opportunity
to share my views.

INTAKE/DOCKET CONTROL STAFF: (L to R) Charles Humphrey, Paul Rehberg,
Seated: Cindy Downs, Sharon Franklin



JUDGE WILLIAM

McANULTY

An Interview on the Jefferson County Criminal Justice System

As you know, Jefferson County has
more criminal cases than any other
jurisdiction in Kentucky. You have ex-
perienced this large volume of
criminal cases both as a district and
circuit judge. What kinds of problems
does the huge volume of cases cause
the criminal justice system in Jeffer-
son County?

I think the obvious concern for most
judges, and lawyers as well, is that the
criminal justice system not become a
cafeteria or a “fast food”-type industry
and that, given the volume, the constitu-
tional rights and procedural rights of
defendants accused of crimes are
protected. You hope that you don’t be-
come so cynical that it’s just another
case, a case that has to be moved. Of
course, it has other negative consequen-
ces, one of which is the burden that it
directly places upon the public defender
system; because probably 70% of the
representation, that figure may be a little
high, but certainly the vast majority are
cases that gualify under Chapter 31, and
the local Public Defender’s office has to
provide representation. So, it’s obvious-
ly a tremendous burden on that office to
maintain the high level of assistance that
they provide. Of course, the other side
of the coin is that it takes a lot of
prosecutors as well, but prosecutors, to
some extent, control the number of cases
that come into the system. So, they have
more control over their caseloads, and
certainly the disposition of those cases,
than does the public defender or the
private defense bar that ultimately rep-
resents the defendants. Also, for the most
part, prosecutors in our system are only
responsible for cases at one court level
whereas defenders must handle cases in
district, circuit and appellate courts.

From a judge’s point of view, and
you’ve been a judge for many years,
why is it important to have criminal
defendants represented by good
lawyers?

That should be kind of obvious. Isuppose
it’s a rhetorical question, and I guess the

easy answer is that we’re a constitutional
form of government and effective repre-
sentation is at the very heart of our sys-
tem of due process. If we're to subscribe
to the system, and I think most of us do
that, there must be a presumption of
innocence. Oftentimes the wheels start to
roll and the presumption erodes before
there's an opportunity to require the
state, if you will, to prove what it has
asserted. So sometimes, actually at all
times, it takes diligent counsel and effec-
tive counsel to make sure that the burden
is appropriately placed and that the sys-
tem is honest in terms of the outcome.

From your perspective as a judge,
what are the advantages in Jefferson
County of having a public defender
system that is full-time versus a system
that is appointed or otherwise?

I’'m not really in a position to make a
comparison with the rest of the state. I
can comment, however, that the quality
of representation provided by the public
defender here in Louisville is quite high.
I would submit, without even knowing
the other operations out in the state, that
it is due to the standards ofpractice set in
the Louisville office and the effective
training program which insures a degree
of consistency and continuity that I find
amazing in view of the low salaries that

Beginning Salaries for Kentucky
Attorneys & Professionals

UK Law School Faculty $40-542,000
UL Law School Faculty $40,000
Chase Law School Facuity $38,000
Registered Nurse $25,630
Supreme Court Law Clerk Attomey  §21,504
Kenton County Police Officer 519,906
Court of Appeals Law Clerk Anorney $19,512
Kentucky State Police 518,058
Assistant County Atlomey 518,000
Assistant Commonwealth Attomey  $17,904
Fruit and Vegetable Grader $17.496
Senior Park Chef $16,608
Senior Photographer $16,608
Highway Crew Foreman $16,608
Assistant Atiorney General $16.608
Assistant Public Dcfender $16,608
Lexington Public Defender §15, 500
Louisville Public Defender $15,000

Judge McAnuity

they pay. The quality of individuals that
they’ve developed and been able toretain
over the years are both things that benefit
our local office. Part of it’s process, part
of it’s personnel. I have a very high
opinion of the leadership in the Public
Defender’s office here and I think any
office is only going to be as good as its
leadership. We're just very fortunate to
have someone who provides that type of
leadership for our local public defenders.

The Jefferson Co. Public Defender Of-
fice has a reputation, as you said, for
vigorous, competent advocacy. At the
same time, each of the attorneys carry
very large caseloads. What problems
do these large public defender
caseloads cause the courts and the
criminal justice system, in general?

Well, necessarily the courts have to ad-
just and understand that a lawyer can
only try one case at a time and, therefore,
a continuance may be necessary duetoa

~ public defender being in another trial.

That’s just become the price of doing
business here. I'm sure from their
perspective, given their heavy caseloads,
it’s a source of great anxiety. Fortunate-
ly, because of their extraordinary efforts,
I've not had occasion to observe an in-
dividual represented by the PD being
slighted because of the press of other
matters. The results they have achieved,
at least that I’ve seen over the course of
the years, are remarkable. I’'m not sure
that many people could withstand the
strain and the volume and yet at the same
time deliver the quality of service that
they deliver.

Has that caused, from your viewpoint,
consequences that are undesirable to
the criminal justice system? For in-
stance, the inability of the public
defender system to attract and retain
as many experienced lawyers as one
might hope if the caseloads were more
reasonable and manageable and the
salaries more competitive?
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Salaries for Legal Services Attorney

Florida Rural Legal Services,

Bartow, Fla.: $20,015- $56,923
Legal Aid Society of

Polk County,

Des Moines, Iowa: $18,000- $54,096
Legal Services of

North Central Alabama,

Huntsville, Ala.: $15,208- $37,187
Napa County
Legal Assistance
Agency, Napa,
California:

The Legal

Aid Society,

New York: $29,749- $80,900
Pueblo County

Legal Services,

Pueblo, Colo.: $16,000- $29,400

Salaries for Public Defenders

$20,616- $28,884

Boston: $28,600- $59,800
Columbus, Ohio:  $18,150- $70,225
San Diego: $29,973-$105,000
Solano County

(Fairficld), Calif.: $34,634- $75,000
Virginia Beach, Va.:$23,000- $67,000

Copyright 1989. The National Law Joumal.
Reprinted with Permission.

I don’t have the empirical data, but the
retentionrate, I think, hasbeen very good
here in Louisville. By that, I mean com

pared toother defender offices I've heard
about, That's areal accomplishment con-
sidering the lack of compensation and the
pressures of the job. However, I think
that’s more of a tribute and testament to
the way the Jefferson County office is
run— its administration, the working en-
vironment, the camaraderie, etc. The
problem with that is that it’s dependent
upon certain people and, absent those
people, there is no assurance that such an
operation could be maintained. It
probably could not. Soit’s important that
you have a well-funded system that does
not have to rely solely on the special
talents of particular individuals. The in-
stitution has to be independent and self-
sustaining in order to guarantee effec-
tiveness long term.

Jefferson County public defenders
start at $15,000. This low starting
salary has many consequences. Is it in
the interest of the Jefferson County
criminal justice system for the public
defender office to receive an increase
in funding to allow for better paid at-
torneys as well as more staff attorneys
to handle the cases?

Well, you've asked two questions. First,
it would be both appropriate and
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desirable to provide a higher salary for
the existing public defenders. Certainly,
it would also be beneficial to have addi-
tional staff attorneys to ease the volume
and the caseload they are presently car-
rying. So, as far as Jefferson County is
concerned, that’s an easy question- it
would definitely be in the best interest of
the criminal justice system to increase
public defender funding.

As afinal question, Judge, do you have
any other thoughts you’d like to share
with our readers?

Just to summarize. I've been around for
14 years and, quite frankly, the level of
defense provided for indigent defendants
in this state certainly falls outside of the
usual stereotype of “public defender.” I
think, that stereotype is totally unwar-
ranted. When 1 hear people indicate that
they don’t want a public defender, it
causes me some amusement and, to a
degree, a bit of anger over their lack of
understanding and appreciation as to the
quality of representation that they will be
receiving. I have felt, like many of my
colleagues, quite secure in knowing that
those same people receive vigorous rep-
resentation. Outcome is not always the
measure of vigorous representation, it's
a consequence of a number of other
things like preparation and commitment.
If there’s any one thing which has
reduced my level of anxiety about our
criminal justice system, it has been
knowing that there are people of the
quality and dedication of the Jefferson
County Public Defender’s Office who
are representing the interests of the in-
dividuals who society may notholdin the
highest esteem. That’s been a source of
considerable comfort.

We sure appreciate your time and
comments, Judge. '

I enjoyed talking to you and giving you
my thoughts.

Hon. William E. McAnulty, Jr., was ap-
pointed a Jefferson County juvenile court
Jjudge in 1975 and was elected to the district
court bench in 1977. In 1983 he was elected
to the Jefferson County Circuit Court.
Among other celebrated cases, in 1986 he
presided over the trials of George Ellis Wade
and Victor Dewayne Taylor in the murders
of two Trinity High School students. After a
lengthy trial, he sentenced Taylor to death.
Recently he announced his retirement from
the bench,effective in January, 1990 to
become a partner in the Louisville law firm
of Greenbaum, Doll and McDonald. He is
leaving the bench, in part, because his judi-
cial salary will not allow him to send his two
children to college without going into.debt .
During his tenure as an alected judge, he
has consistently received high ranking in the
Jjudicial evaluations conducted by the Louis-
ville Bar Association.

Government
Attorneys
Central Intelligence Agency

General Counsel: $80,700
Deputy General Counsel: ~ $76,400
Entry-Level Position:

(without passing the bar);  $30,636
(with passing bar) $34,624

Department of Justice
Atomey General: $99,500
Deputy Attomey General:  $89,500
Entry Level Position: $28,852
( with one-year clerkship)

Department of Labor
Solicitor of Labor: $80,700
Deputy Solicitor: $78,600
Entry-Level Position: $28,852

Department of State
Legal Advisor: $80,700
Principle Deputy
Legal Advisor: $76,400 or $78,600
Entry-Level position: $28,852
Environmental Protection Agency
General Counscl: $80,700
Deputy General Counsel:  $74,900
Entry-Level Position: $28,852

Federal Communications
Commission
General Counsel: $78,600
Deputy General Counsel: ~ $74,900
Entry-Level Position: $28,852
Securities and Exchange
Commission
General Counsel: $80,700
Associste General Counsel:  $68,700- $80,700
Entry-Level Position: $28,852
General Staff Attorney
Classification
GS-9/Attameys I: $23,843-$31,001
GS-11/ Anomeys II: $28,852- $37,510
GS-12/Auomeys II: $34,580-$44,957
GS-13/ Anomeys IV: $41,121- $53,460
GS-14/ Anomey V: $48,592- 863,172
GS-15/Attorneys VI $57,158-$74,303
Avensge Salary: $50,188

Army, Navy, Air Force and Marine
Judge Advocate General’s Corps

Top Salary: $85,963
[(marded) with $10,489

of this amount non-taxable]
Entry-Level Position : $23,770

{(unmarried), with $5,280
of this amount non-taxable];
$24,840
[(mardied), with §6,336
of this amount non-taxable}

Copyright 1989. The National Law Journal
Reprinted with Permission.




NLADA Caseload Guidelines

Last issue we indicated that the National
Legal Aid and Defender Association
(NLADA) endorsed the Dash Report’s
caseload maximums. NLADA has not
done so because it is their belief that in
some situations these maximums may be
too high. NLADA'’s Standards for
Defender Services sets out their follow-
ing workload guidelines:

1. No defender office or defender
attorney shall accept a workload
which, by reason of the excessive
size thereof, threatens to deny clients
due process of law or places the of-
fice or the attorney in imminent
danger of violating any ethical
canons goveming the practice of law.
To this end, the following actions
should be taken and principles
should apply:

a. In each jurisdiction, formulas es-
tablishing maximum workloads shall
be established for defender organiza-
tions and shall govern the size of
attorney and other staff workloads. In
establishing such maximum
workloads, up-to-date, accepted
principles of manpower planning,
statistical analysis and methods, and
systems analysis shall be used. Such
formulas shall include or be ad-
dressed to, the following:

i. In establishing such formmlas, it
must be recognized that no single
rigid numerical formula can be valid
for all time or valid in all places.
Therefore, maximum workload for-
mulas must be sufficiently specific
and definite in their application to
objectively and promptly
demonstrate with credibility when-
ever a work peak or work overload is
approached or reached, yet must also
be capable of scientifically sound
modifica-tion based on changes (in-
cluding upgrading) in the practice of
criminal defense law and variables as
they exist between communities and
jurisdictions.

ii. In establishing such formulas, the
goal of overall total high quality
criminal defense representation must
be kept paramount, with due regard
for the fact that in most jurisdictions
today the concept of overall total
high quality criminal defense repre-
sentation tends to be an unrealized
aspira- tion rather than an attained
reality.

iii. No defender office or appointed
attorney shall accept any appoint-
ment which exceeds or jeopardizes
his ability to render effective assis-
tance of counsel in each case. No
defender office or appointed attorney
shall represent co-defendants in the
same case, or otherwise accept ap-
pointment to any case which poten-
tially places the organization or such
attorney in danger of violating ac-
cepted standards of professional
responsibility.

iv. In jurisdictions possessed of, or
having reasonable expectations of
obtaining electronic data processing
programs which include workload
management components, it is
desirable that the defender
workloads formulas established
hereunder be capable of implementa-
tion through such electronic data
processing and that such implemen-
tation occur at the earliest feasible
date. I

Whenever, by reason of excessive
caseload, in his sole discretion, the
defender determines that the assump-
tion of additional cases or continued
Tepresentation in previously ac-
cepted cases by his office might
reasonably be expected to lead to
i te representation in these or
other cases handled by him, he shall
have the power and duty to declare
such a fact to the courts (who shall
then appoint private counsel at public
expense in such cases) and may
refuse to accept or retain such cases
for representation by his office.

ABA Defense
Caseload Standard

ABA’s Dash Report

The ABA Standards Relating to
Criminal Justice, Providing Defense
Services address what defender or-
ganizations are required to do when their
workloads are intolerable:

“Standards 5-4.3 Workload

Neither defender organizations nor as-
signed counsel should accept
caseloads that, by reason of their ex-
cessive size, interfere with the render-
ing of quality representation or lead to
the breach of professional obligations.
Whenever defender organizations or
assigned counsel determine, in the ex-
ercise of their best professional judg-
ment, that the acceptance of additional
cases or continued representation in
previously accepted cases will lead to
the furnishing of representation lack-
ing inquality or to the breach of profes-
sional obligations, the defender or-
ganizations or assigned counsel must
take such steps as may be appropriate
to reduce their pending or projected
workloads.

The ABA Dash Report

The ABA supports the following maxi-
mum allowable attorney caseloads as
adopted by the National Advisory Com-
mittee on Criminal Justice Standards and
Goals:

a. 150 felonies per attorney per year; or
b. 300 misdemeanors per attorney per
year; or

¢. 200 juvenile cases per attorney per
year; or

d. 200 mental commitment cases per at-
torney per year; or

e. 25 appeals per attorney per year

ABA Criminal Justice in Crisis (1986)
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WEST VIRGINIA PUBLIC DEFENDER RATES INCREASED TO $45/$65

Hourly Rates of $20/325 and the $1000 Fee Cap Held Unconstitutional; Funding Increased

Unconstitutionally Low Funding

Recently, the West Virginia Supreme
Court in Jewell v. Maynard, ___ S.E.2d
_ (April 25, 1989) addressed the con-
stitutionality of its state’s system for
providing counsel to indigents in
criminal cases that provided for hourly
rates of $20 for out of court work and $25
for in court work with a maximum of
$1,000 per case.

The Court concluded that “...the current
systemn does not consistently ensure ex-
perienced, competent, capable counsel to
all indigent defendants and others en-
titled to appointed counsel.” /d. at __.
The Court recognized that inadequate
rates and artificial fee caps have unac-
ceptable consequences:

We have a high opinion of the
dedication, generosity, and selfless-
ness of this States’ lawyers. But, at
the same time, we conclude that it is
unrealistic to expect all appointed
counsel with office bills to pay and
families to support to remain insu-
lated from the economic reality of
losing money each hour they work. It
is counter-intuitive to expect that ap-
pointed counsel will be unaffected by
the fact that after expending 50 hours
on a case they are working for free.
Inevitably, economic pressure must
adversely affect the manner in which
at least some cases are conducted.
Ild. at __.

With adequate service to the client being
the highest value, the Court determined
that the West Virginia Legislature had to
fund the public defender/appointed
counsel systems with “substantially
more money than is currently ap-
propriated to meet constitutional stand-
ards.”Id.at __.

$45/$65 Required

According to Jewell, the constitutional
right to effective assistance of counsel
requires that no lawyer can be “involun-
tarily appointed to a case unless the hour-
Iy rate of pay is at least $45 per hour for
out of court work and $65 per hour for in
court work.” Id. at __.

Legislature Increases Funding
In 1989, the West Virginia Public
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Defender Services received a 40% in-
crease in its state budget from the West
Virginia legislature to continue to imple-
ment a full-time public defender system
across the state.

Full-time Public Defenders

Jack Rogers, the Director of Criminal
Law Research and Administration for
West Virginia’s Public Defender Ser-
vices,recognized the advantages of the
full-time method of delivering public
defender services. “There is an efficien-
cy of scale with full-time defenders since
they do nothing but criminal law. The
client not only has better representation
but his case is disposed of quicker and
more effectively with the full-time sys-
tem.”

When asked how the costs of the West
Virginia full-time system compared to
the appointed counsel system with the
$45/865 rates, Rogers said, “we are
providing full-time public defender ser-
vices as cost-efficiently or more cost-ef-
ficiently than the appointed counsel sys-
tem in West Virginia.” -

Starting Salaries

Rogers was astonished at Kentucky's
starting salary of $16,608 for full-time
defenders. “I don’t see how you can at-
tract competent attorneys for what an
average, competent legal secretary is
paid.” West Virginia public defenders
start at $28,500.

Kentucky’s Funding
Unconstitutionally Low

Jewell details the obvious. Appointed
counsel and local and state public
defender systems cannot competently
function without adequate funding.
Many state public defender programs
are currently grossly underfunded.
Jewell instructs us that attorneys can
demand fair compensation for their ser-
vices when representing indigents in
criminal cases.

For a long time these obvious inade-
quacies of funding have not been fully
litigated in many states, including Ken-
tucky. The trend in case holdings and the
recent commitment of some state
Supreme Courts to realistically face the
lack of proper compensation should in-
spire long overdue challenges in Ken-
tucky to inadequate allocations of money
for the defense of the poor.

It is common knowledge that Kentucky
ranks among the lowest states in the
country in many critical education
categories. It is not very well known that
Kentucky ranks at the bottom in its com-
mitment of money to the defense of in-
digent citizens accused of crimes. Only
4 juridictions allocate less per indigent
criminal case than does Kentucky. The
national trend of fair compensation for
attorneys representing indigents accused
of crimes is inexorable, and eventually
will even reach Kentucky.

N



STATEWIDE CAPITAL DEFENSE FUND PROPOSED

Representative Martin Sheehan’s 1990 Regular Session Bill

How many capital cases does the
public defender system handle each
year at the trial level?

I'm told by DPA it is about 80-90 per
year.

What caused you to address the prob-
lem of inadequate compensation for
attorneys representing indigent capi-
tal clients?

As a criminal defense attorney and a
former public defender it was impossible
not to notice that Kentucky had a major
problem in the area of public defender
financing, particularly in capital cases.
The major event that served as a catalyst
for reform was a Kenton County
rape/murder trial styled Commonwealth
of Kentucky vs. Gregory Wilson. In this
case, the trial judge searched in vain for
months seeking competent counsel to
represent the defendant, and was literally
forced to plead with the local bar for
someone to step forth. Once counsel was
finally appointed it became increasingly
clear that the local public defender’s of-
fice lacked sufficient resources to ade-
quately compensate them. There simply
was not enough money to defend such a
major action without crippling the rest of
the public defender system.

The problem intensified when a dispute
arose as to whether the fiscal court
should, or could, be ordered to contribute
to the costs of the defense. The county
contended that budgetary constraints
would not allow them to offer any addi-
tional funds beyond their $5,000.00
yearly contribution to the system.

Thus, this singlé capital case highlighted
three major problems with our present
system, to-wit:

1) The difficulty of finding competent
counsel] at the local level for capital trials;

2) The financial burden such trials could
place on the county fiscal court;

3) The crippling effect that the financial
burden of such trials places on the local
public defender system.

Representative Martin Sheeban

What are you proposing as a solution

to this problem?

To help resolve the problem, I have
drafted legislation to introduce in the
1990 Regular Session of the General As-
sembly which would establish a
statewide capital defense fund. This fund
would be financed by a ten dollar ($10)
surcharge on all misdemeanor and felony
convictions. Such a fund would enable
the State Public Advocate to create a
capital defense team to handle all in-
digent capital cases on a statewide basis.

Why do you think this approach is the
best available approach?

To be completely honest, the best avail-
able approach would be simply to ade-
quately fund the Department of Public
Advocacy from the general fund.
Kentucky’s current financial crisis, how-
ever, makes such increased funding un-
likely.

This approach allows us to immediately
address a major problem without placing
additional burden on the taxpayer by fur-
ther depleting the general fund. It offers
arealistic means of generating increased
revenue for the public defender system

without taxing the commonman a penny.
Additionally, it places part of the burden
of operating our criminal justice system
on the users of that system — the con-
victed criminal. Finally, by establishing
a statewide capital defense team, the
competence of attorneys defending such
crimes should be greatly enhanced, and
the burden that such trials place on the
local public advocates and county fiscal
courts should be relieved.

How much money do you expect this
to generate?

Estimates have placed it around
$700,000 per year.

How have judges, prosecutors, and
county judge executives reacted to this
legislative approach?

At this point, reaction has been fairly
limited although all feedback that I have
received has been extremely positive.
Hopefully, exposure such as this will
generate widespread support for the con-
cept.

Does an indigent criminal defendant
have to pay this $10.00 fee?

In all criminal cases a trial judge should
have the discretion to “write off” court
costs as uncollectible. This proposal is
not intended to restrict such discretion.

How will the $10.00 fee be collected
from indigents?

The $10.00 fee will be collected with
other court costs and fines levied by the
trial court.

Who will do the collecting?

The fee will be collected by the court
clerk and forwarded to the state treasurer
for placement in the newly-created
public advocacy fund.

Do you think there is any conflict in
money coming from criminal defen-
dants to fund this capital defense effort
in light of the fact that DPA benefits
from the fining of a criminal defen-
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dant, the same defendant that DPA is
charged with representing?

No. The situation is no different from
DPA receiving general fund revenues, a
portion of which are generated from fines
and court costs levied by the trial courts.
To think that a public advocate wouldnot
zealously represent his client because
$10 will go to such fund upon conviction
is absurd.

If a conflict exists, it exists in theory only
and is inherent in any system where the
state is financing its public defenders, as
well as its prosecutors.

Why did you choose to not include
motor vehicle and DUI offenses in
your bill?

The decision to exclude traffic offenses
was not taken lightly. The basic reason
for such exclusion was that public
defenders generally do notrepresent traf-
fic offenders. The theory underlying this
legislation is to place part of the burden
of financing the public defender system
on the users of that system.

How much more money would be
generated if you had included motor
vehicle and DUI offenses in your bill?

Approximately $1.6 million dollars.

Why did you decide not to put a filing
fee on civil cases since that would raise
so much more money and not have the
collection problems that will exist in
the criminal conviction cases?

As stated above, the theory behind this
proposal is to make those that burden the
system help finance it. As such, the use
of a surcharge in civil cases was not
considered.

Had you done that, how much money
would you expect to be generated?

To my knowledge this figure has not
been estimated.

Rep. Sheehan (Democrat) Ludlow, rep-
resents the 65th District. He has a J.D.
Jfrom Salmon P. Chase College of Law.
He is a past President of the Kenton Co.
Young Democrats. He is the Treasurer of
the Kenton County Democrat Club.
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Representative Sheehan’s Proposed Capital
Defense Fund Bill:

AN ACT RELATING TO COURT COSTS.
Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1. A NEW SECTION OF KRS CHAPTER 23A IS CREATED TO
READ AS FOLLOWS:

(1) In addition to any other court cost or fee, there shall be assessed a public advocacy fee of ten
dollars ($10) in each criminal case (other than motor vehicle offenses under KRS Chapters 186, 189,
or 189A) which results in a conviction. The imposition of this fee shall not be probated, suspended,
orotherwise not imposed unless, afier reasonable inquiry by the trial courtintothe financial condition
of the defendant , the court makes a finding on the record that imposition of this fee would impose
an undue financial hardship on the defendant.

(2) Fees imposed under this section shall be collected by the circuit clerk and transmitted to the state
treasurer for placement in the public advocacy fund.

SECTION 2. A NEW SECTION OF KRS CHAPTER 24A IS CREATED TO
READ AS FOLLOWS:

(1) In addition to any other court cost or fee, there shall be assessed a public advocacy fee of ten
dollars ($10) in each criminal case (other than motor vehicle offenses under KRS Chapter 186, 189,
or 189A) which resulis in a conviction. The imposition of this fee shall nat be probated, suspended,
or otherwise not imposed unless, after reasonable inquiry by the trial judge into the financial
condition of the defendant, the court makes a finding on the record that imposition of this fee would
impose an undue financial hardship on the defendant.

(2) Feesimposed under this section shall be collected by the circuit clerk and transmitted to the state
treasurer for placement in the public advocacy fund.

SECTION 3. ANEW SECTION OF KRS CHAPTER 31 IS CREATED TO READ
AS FOLLOWS:

(1) There is hereby created in the state treasury a public advocacy fund which shall not lapse and
which may be expended only by the department of public advocacy for the following purposes:
(a) Defense of indigent person charged with capital offenses;

(b) Psychological, psychiatric, medical and social evaluation, treatment, and testimony relating to
persons charged with capital offenses; .

(c) Investigative services, with regard to criminal defense of persons charged with capital offenses;
(d) Laboratory services, the services and testimony of expert witnesses and similar services relating
10 the criminal defense of persons charged with capital offenses.

(2) Moneys in the public advocacy fund shall not be expended for any other purpose than one
permitted herein, until the end of each fiscal year at which time they shall be transferred to the general
operating account of the Department of Public Advocacy.




STATE FUND FOR DEATH
DEFENDANTS

By Jeanne Houck Kentucky Post Staff
Reporter

State Rep. Martin Sheehan wants to
create a statewide fund that would
pay legal expenses for poor defen-
dants facing the death penalty.
Sheehan, a Democrat from
Covington, has drafted legislation
that would place a $10 surcharge on
court costs paid by defendants con-
victed of misdemeanor and felony
offenses. Traffic offenders would be
excluded.

Sheehan said he estimates that
$700,000 would be raised annually
by such a surcharge on court costs,
whichnow range from $42.50to $65.
Sheehan said the money would
enable the Kentucky Public
Advocate’s Office to create a team of
lawyersto handle all death-penalty
cases in the state that involve in-
digents.

The fund also would pay for
psychological and medical evalua-
tions, investigative services,
laboratory tests, and expert witnesses

Sheehan wants the bill to be con-
sidered in the 1990 General Assemb-
ly session, which begins in January.
He said it would ensure that defen-
dants facing the death penalty have
the benefit of experienced attorneys

and the resources to pay related ex-
penses. It also would relieve the
financial strain now facing public
defender systems and county fiscal
courts, he said. About 80 to 90 such
cases go to trial each year.

Representatives of the state Public
Advocate’s Office and local public
defender programs say they have dif-
ficulty attracting experienced attor-
neys to death-penalty cases because
of the many hours of work and low
pay involved. In addition, county fis-
cal courts are balking at paying some
related legal expenses.

Neal Walker, chief of the Major
Litigation Section of the state Public
Advocate’s Office, called Sheehan’s
proposal “visionary.”

Kenton County Judge-Executive
Robert Aldemeyer said Sheehan’s
bill appears to be a step in the right
direction. “We are going to have to
get some relief from the situation,
because these kind of court cases -
any kind of court cases - have nothing
to do with the county,” Aldemeyer
said.

“The attorneys, the prosecution, the
courts themselves are all under the
jurisdiction of the state judicial sys-
tem and it’s unfair that the taxpayers
of this county should be burdened
with paying those expenses.”

Sheechan said he believes it is fair to

put part of the burden on convicted - -

crimin-als. “It’s 'a realistic way to

generate additional revenue for the
public defender system without rais-
ing taxes or without depleting the
general fund.”

Sheehan, a lawyer, said he decided to
draft the bill after a Kenton County
murder case in which Circuit Judge
Raymond Lape Jr. posted notices at
the courthouse saying he was
“desperate” to find public defenders.

William Hagedorn and John Foote
volunteered to represent Gregory
Wilson three months before the trial
in September 1988. Deanna Den-
nison also agreed to assist Dennis
Alerding, who represented Wilson’s
co-defendant, Brenda Humphrey.

Lape subsequently ordered the coun-
ty fiscal court to pay the four lawyers
a total of $20,500. But Lape said the
money must come from state funding
the fiscal court normally passes onto
the local public defender program -
not from county money.

Robert Carran, director of Kenton-
Gallatin-Boone Public Defender
Inc., haschallenged the order and the
matter is pending before the Ken-
tucky Court of Appeals. Carran has
contended that the fiscal court should
be responsible for providing extra
funding.

-Kentucky Post, September 4, 1989.

Fact #6

The Death Penalty means Executing Children.

There are over 30 young people now sentenced to die for crimes committed before they were 18 years
old. Some were as young as 15. Three have been executed already.

For more information :

National Coalition to Abolish the Death Penalty, 1419 V. St., NW, Washington, DC 20009

It's easy to believe in the death penalty

... if you ignore the facts.

October 1989/ the Advocate 13




CAPITAL TRIAL DEFENSE

Written Interview with Bill Radigan

You are a prominent Kentucky
criminal defense attorney who has
defended capital clients. How were
you and are you affected by your client
being sentenced to death?

When my client Brian Keith Moore was
sentenced to death in October of 1984 it
was probably one of the greatest shocks
that I have ever had. The implications of
such aresult are mind boggling to say the
least. Regardless of what your client
might or might not have done, you are
now saddled with the responsibility for
the result. As such, it is something that
stays with you and now, nearly S years
later, I am still working on that same
case. It is the sense of responsibility that
I feel the most.

Often victims of serious crimes, espe-
clally the family of victims of capital
murder, have harsh feelings toward
defense lawyers who fight hard for
their capital client. What are your
reflections about that experience?

If something ever happened to my wife,
I am certain that my feelings toward the
defendant could be readily described as
“harsh”. That feeling would probably
bleed over towards his attorney. I think
that is a natural and response to have
anger towards those who have hurt you
or those who you love. With this in mind
I have to have sense of understanding
towards the family of victims of capital
murder, or for that matter, any crime.
The problem that I have the most dif-
ficulty dealing with is the sense of venge-
ance that I sometimes feel. The concept
of an “eye for an eye” is something that
I thought society had outgrown. Unfor-
tunately you still find it in existence.

What are the hardest aspects of
defending capital clients?

Without question it has to be the time
involved and the dedication that has to be
given to defending capital clients. An
acquaintance of mine who had been a
Public Defender for a number of years
and had gone into private practice was
asked to represent a client on a capital
case. It nearly ruined the practice of law
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he had developed. He had a difficult time
recovering from it both professionally
and financially. When you accept a capi-
tal case you have to make a commitment
that that particular case will be your
primary responsibility regardless of what
might come down the road.

Why have you been willing to take on
the immense responsibility of defend-
ing a capital client?

There are probably 2 primary reasons.
First, I think its somewhat aberrant that
the state can justify the concept of taking
a life in this day and time. It cannot be
allowed to occur. Secondly, if any defen-
dant in a criminal case needs assistance,
it would be one facing a capital charge. I
have an obligation to provide that type of

_assistance to such individuals.

Having gone through the extraordi-
nary process of a capital trial, do you
feel the death penalty serves a useful
purpose in our criminal justice sys-
tem?

I will not go through the litany of argu-
ments against the death penalty. The lack
of a deterrent effect, the economic cost
of such litigation, the burden on the

Bill Radigan

courts and the personnel have all been
studied and discussed by individuals
much more qualified than I am. Simply
stated, the answer to your question is no.

What kind of money and resources
does it take to fully defend a capital
client in Kentucky?

It is nearly impossible to make any such
assessment, but let me try to put it into
perspective. Since I have been in private
practice, I have been involved in 2 death
penalty cases at the Circuit Court level-
one went to trial, and the other was
resolved by a plea to 20 years.

In the case that went to trial, I spent
nearly 120 hours in court and well over
200 hours out of court- all in 1984. This
does not include the year that I spent on
the case while at Public Advocacy. This
amounts to nearly 2 months of billable
time, or approximately $24,000.00. Iwas
paid $2,000.00 for that particular case.

In the case that was eventually plead to
20 years, I spent over 40 hours in court
and some 120 hours out of court. For this
month’s worth of time, I received the
grand total of $500.00.

So in answer to your question, Kentucky

NLADA President Comments on Death Penalty Fees

James Neuhard, President of NLADA, Chair of the American Bar Association Bar
Information Program (BIP), and head of the Michigan State Appellate Defender
Office (SADO), responded in May to a request by the United States Administrative
Office of the Courts (AO) for comments on the establishment of guidelines for
attorney compensation in federal capital cases and death penalty habeas corpus cases.

In his response Neuhard discussed the myth that lawyers have a duty to handle
criminal cases for free or below cost and the threat which that myth poses to adequate,
effectiverepresentation. Setting out facts about office overhead, noting that attorneys
in other types of cases are not subjected to fee cuiting, and explaining how difficult
death cases are, Neuhard suggested using overhead as the base point, plus a
reasonable fee, in establishing fee guidelines. He stated that a “reasonable
bellwether for setting fees in a district in a death penalty cases would be to refer to
current Bankruptcy and other fee shifting rates.” He offered his assistance and that
of NLADA and BIP as the Administrative Office continues to grapple with the
question of attorney fees in death penalty cases.

Reprinted by permission of NLADA Capital Report.
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State State
Lower Supreme
Court
Nationwide 887 506
(24 States)

Office of the Govemor (Feb. 1987)

~ Time and Expense Analysis in Post-conviction Death Penalty Cases, Prepared

Average Attorney Hours Documented Cases

Capital Post-Conviction
U.s. Federal
Supreme District
Court
123 606

by Robert Spangenberg for the Florida Legislature and

Federal U.Ss.
Circuit Supreme

Court
573 428

does not believe it takes much money at
all to defend a capital client. But perhaps
your question should be rephrased- how
much should it take to fully defend a
capital client in Kentucky?

First, there should not be a flat fee. Cases
will vary in the amount of time required
to properly represent the capital client,
and a “cap” would be an artificial limita-
tion. Second, a private attorney should be
paid an hourly rate for his work probably
in the range of $50.00 to 100.00 per hour.
If Kentucky wants private atiorneys to
be willing to work on death penalty
cases, then the state must be willing to
spend the needed money.

The Department of Public Advecacy
has been able to pay attorneys han-
dling capital cases only $2500, the
lowest attorney fee in the nation for a
capital defense. Is that enough for an
appointed lawyer in Kentucky to doan
adequate job?

If you broke down the hours that I spent
on my last capital trial by the amount of
money that Ireceived, then I would have
been paid at less than minimum wage.
Suffice it to say that my partner was not
exactly thrilled at my taking over the case
simply for financial reasons, even though
she understood why I did it and in fact
encouraged me to do so. The biggest
problem with this maximum fee is that
private attorneys can only afford to

Hourly Rates for Capital Cases
in California are Raised

Effective June 1, 1989, California
compensation rates for appointed
counsel increased from $60-$75 per
allowable hour for death penalty rep-
resentation and from $50 - $65 per
allowable hour for cases on review.
These same rates apply for associate
counsel. In addition the reimburse-
ment rate for paralegals and law
clerks isnow $25 per allowable hour.

“volunteer” their time infrequently.

They simply cannot afford to take on
many cases like this and still be able to
pay their bills.

Seven of Kentucky’s death row in-
mates had criminal lawyers represent
them who are now in prison, dis-
barred, or disciplined by the bar, or
left the profession before being dis-
barred. Can the ultimate decision sur-
vive that kind of representation?

This is probably a more complicated
question than you initially might think.
My initial response was to categorically
challenge such representation. How-
ever, in all faimess, you would have to
look at each individual case to see if the
reason for the disciplinary action could
in any way be linked to the attorney’s
representation at trial, In all fairness the
question cannot be answered in general
terms.

Do you think capital punishment for

drug dealers will have any influence
on the drug problem in Kentucky?

I seem to recall in the Middle Ages in
England a serf could be executed for
hiding food that was supposed to be
turned over to the King. Such concept did
not survive the growth of what we now
call civilization. The idea of expanding
the death penalty fo those who deal in
drugs seems to me to be a knee-jerk
reaction by the general population to
what is now being called the number one
problem in the United States. I hope that
reasoned minds will be able to under-
stand and differentiate the necessity for
the death penalty to suit certain crimes
only. But I have been wrong before.

Any other thoughts?

In my region of the state I have seen
recenily 2 Commonwealth’s Attorneys
fighting over the “honor” of prosecuting
a defendant in a possible capital case.
Obviously this is being done simply for
the publicity that can be gained by
prosecuting what is becoming a
notorious case. It angers me - and even

more frightens me- that such actions
occur, Unfortunately, it seems to be a

reflection of a large segment of our
society. There are no rational reasons for
the death penalty to exist. It is unfor-
tunately merely a return to the concept of
revenge, without any thought pattemn
beyond that. I realize that I am in a
minority on these thoughts. However, to
me they are important enough to be a
framework of my personal philosophy.
That is why I believe that it is important
for private attorneys like myself to main-
tain their involvement in death penalty
cases, and to continue to practice what
they believe.

WILLIAM M. RADIGAN
Richard, Walker and Radigan
800 Republic Building

429 West Muhammad Ali Blvd.
Louisville, Kentucky 40202
(502) 569-2777

- Bill graduated from University of Louis-
ville Law School in 1975, He worked at
DPA from 1975-1983. He has been a
pariner of Richard, Walker & Radigan
JSrom 1984-present, specializing in per-
sonal injury and criminal law. Bill's two
most recent capital cases were Brian
Keith Moore (trial in 1984; cert. petition
JSiled 8/89) and Tyrus Mozee (Jefferson
County conflict case- plea to 20 years).

PLEAD GUILTY
SAVE A TREE

The defendant alleged in his appeal
... that the trial counsel failed to ef-
fectively advise of the range of
punishment available; he adds that
said counsel told him it would save

“a lot of paperwork” if Manns were
to go ahead and plead guilty. The
Court of Appeals ruled the law in
Kentucky does not require that a
criminal defendant be informed of
every possible consequence and
aspect before pleading guilty.

Mannsv.Commonwealth. 87 CA 2369. MR
Judgment affirmed. Court of Appeals. June
30, 1989. Not to be published.
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WEST’S REVIEW

KENTUCKY COURT OF
APPEALS

BATSON NOT APPLICABLE TO
GENDER
Hannan v. Commonwealth
36 K.LS.8at12
(July 21, 1989)

The issue in this case was whether the
commonwealth’s alleged use of
peremptories to strike female jurors vio-
lated the Equal Protection Clause in the
same manner that the racially dis-
criminatory use of peremptories did in
Batson v. Kentucky, 476 U.S. 79, 106
S.Ct. 1712, 90 L.Ed.2d 69 (1986). The
Court held that “Batson, supra, does not
offer any authority for the extension of
the principles contained therein beyond
racial discrimination.”

The Court also held that, in any eveant,
Hannan had failed to make out a prima
facie showing of discrimination as re-
quired by Batson since although 70% of
the jury panel was female; more men
than women were struck.

MARITAL PRIVILEGE/
STATEMENTS OF WITNESSES
Farley v. Commonwealth
36 KLS.9at1l
(August 18, 1989)

In this case the Court held that KRS
421.210(1), the marital privilege, which
makes confidential “all knowledge ob-
tained by reason of the marriage rela-
tion...,” does not include physical
evidence. Thus, the statute did not forbid
the evidentiary use of a photograph of the
defendant involuntarily surrendered to
police by his wife.

The court also held that no reversible
error resulted when a prosecution wit-
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ness testified that he had given the police
a written statement but the officer in-
volved denied ever recording the
witness’ statement and no written state-
ment was produced under RCr 7.26. The
Court held that, absent a showing of
prejudice, “not every failure to comply
with RCr 7.26 requires automatic rever-
sal.”

LESSER INCLUDED OFFENSES-
UNAUTHORIZED USE OF A
VEHICLE/ TRUTH IN
SENTENCING - “PRIOR
OFFENSE”

Logan v. Commonwealth

36 K.L.S.10 at
(August 25, 1989)

Logan was convicted of receiving stolen
property based on his possession of a
stolen van. Logan’s defense had been
that he thought the van belonged to a
friend. Under this evidence the Court
held that Logan was not entitled to an
instruction on unauthorized use of a
vehicle. “Logan’s testimony, if believed,
would appear to exonerate him of any
criminal wrongdoing, rather than convict
him of unauthorized use of a vehicle.”

Logan also argued that a prior conviction
introduced during the sentencing portion
of his trial pursuant to KRS 532.055
should have been excluded as not truly
“prior” since his conviction of that of-
fense followed the commission of his
present offense. The Court disagreed.
“Both the offense and the conviction in
question certainly occurred prior to the
trial of the present case, and their use was
in accordance with both the plain mean-
ing and the broader purpose of the
statute,”

There were no reported cases for
the United States Supreme Court
or the Kentucky Supreme Court

Linda West

Cars not ‘Weapons®’ Court Says

The Kentucky Court of Appeals declined to
define motor vehicles as “deadly weapons ”
but said any vehicle driven by a drunk"can
be as dangerous as a person with a firearm.”

In an opinion written by Judge Judy West ,
the court concurred that “while a deadly
weapon ordinarily is a dangerous instru-
ment, not every dangerous instrument is a
deadly weapon.” Three judges of the ap-
peals court said Kentucky courts already
recognize that motor vehicles may be
dangerous instruments- an important dis-
tinction. The ruling came in a Jefferson
County case involving the death of a
woman whose car crashed into the rear of a
tractor trailer that had been stopped on I-64.

The crash occurred at 2 a.m. Jan, 24,1987.
The appeals court opinion said evidence
showed that the truck driver, Dwight David
Ball, was intoxicated. He had run out of fuel,
stopped his rig in a traffic lane and failed to
set up emergency reflectors.

The dead woman’s minor son, Ronald Clark
Shepherd, filed suit under 2 Xentucky law
that allows children under 18 to sue if some-
one causes the death of a parent by “careless,
wanton or malicious use of a deadly
weapon.” Jefferson County Circuit Count
ruled that motor vehicles were not covered
by the penal code’s definition of deadly
weapons. Examples listed in the code in-
cluded knives, clubs, guns, and karate
sticks.

Shepherd contended on appeal that the list
was not all inclusive. The appeals court
agreed that the list is not all inclusive, but
said neither the legislature nor the supreme
court had specified a vehicle as a deadly

wcapon.
Kentucky Post, August 5, 1989

in July and August.




THE DEATH PENALTY

The Roger Warren hanging, May 7, 1911 at the Frankfort Jail

s S

An exhibit entitled “Seldom Seen,” is currently on display at the Kentucky Historical
Society at the old Capitol in Frankfort until January, 1990. It includes the noose (shown
here) used at the last public hanging - that of Roger Warren in 1911.

October 1989/ the Advocate 17



BOOK REVIEW

E.P. Evans

The Criminal Prosecution and Capital
Punishment of Animals

Faber and Faber (Boston and London)
336 Pages (1987)

$7.95

A professor of mine used to say that the
Middie Ages do not warrant the popular
term “The Age of Faith,” but should be
referred to instead as “the Age of Law.”
A recent reissue in paperback of E.P.
Evans’ book, originally published in
1906, provides some diverting evidence
to support that interpretation.

Evans (1831-1917) details a number of
legal cases, chiefly from the late Middle
Ages ( although there are later examples
as well, one as recent as 1906) in which
animals-rats, slugs, weevils, locusts,
pigs, mules, cows, dogs- were prose-
cuted on charges such as murder, bug-
gery, and the destruction of crops. The
animals were represented by counse] and
were subject to sentences including
anathematization, banishment, and
public execution by hanging or burning
alive. A few examples should suffice:

New in the Death Penalt;l
Library -

1. Motions Manual for Capital Cases —
Ohio Death Penalty Task Force.

2. Materials from the Mennonite Central
Committee: Capital Punishment Study
Guide for Groups and Organizations

Zehr, Howard. Mediating the Victim-
Offender Conflict Zehr, Howard. Death As
APenalty: amoral, practical and theologi-
cal discussion Choose Life pamphlet
Statement on the Death Penalty Mennonite
Central Committee U.S. Peace Section.

3. Arbuthnot, Jack. Juror’s Views on Due
Process and the Death Penalty: A
Sociomoral Framework for Voir Dire and
Jury Selection

4. When the State Kills. . .the death penalty:
a human rights issue. Amnesty International

5. 1989 Survey of State Legislation. Nation-
al Coalition to Abolish the Death Penalty.

In 1386, the tribunal of Falaise sentenced a
sow to be mangled and maimed in the head
and forearms, and then to be hanged, for
having torn the face and arms of a child, and
thus caused its death.... As if to make the
travesty of justice complete, the sow was
dressed in man’s clothes and executed on
the public square near the city-hall...

And again:

[Tl n a case of infanticide, it is expressly
stated in the plaintiff’s declaration that the
pig killed the child and ate of its flesh,
“although it was Friday,” and this violation
of the jejunium sextae, prescribed by the
Church, was urged by the prosecuting attor-
ney and accepted by the court as a serious
aggravation of the porker's offenses.

‘Things did not always go poorly for the
animals however:

Inthe case of Jacques Ferron, who was taken
in the actof coition with a she-ass at Vanvres
in 1750, and after due process of law, sen-
tenced to death, the animal was acquitted on
the ground that she was a victim of violence
and had not participated in her master’s
crime of her own free-will. [Community
members] signed a certificate stating that
they had known the said she-ass for four
years, and that she had always shown her-
self to be virtuous and well-behaved....

This is a book to be savored by those with
a taste for archaic juridical trivia. As
striking as Evans’ material is, his
resolutely superficial treatment makes it
of merely antiquarian, rather than histori-
cal, interest. Unfortunately, he makes es-
sentially no attempt to explain the od-
dities he documents so well, and so mis-
ses the real stories here. For instance, the
many cases of pigs killing babies, often
in their cradles, raises the obvious ques-
tion: How and why did so many pigs get
to s0 many babies?

The second and shorter, section of the
book is an essay comparing modern (in
1906) penological practices with those in
the Middle Ages. Evans discusses, but
does not succeed in answering, questions
about the relationship between the
various causes of- and moral responsibil-
ty for- crime and its punishment (espe-
cially the death penalty). He recognizes
that criminal behavior can have

Woodson Smith

varying psychological and social causes
(“the present egoistic organization of our
social and industrial system... and the
brute forces of ignorance driven to
despair by the disheartening and debas-
ing pressure of poverty... the unjust and
injurious conditions of life, that society
itself has created.”), but takes the view
that society’s concern should be to
protect itself against every criminal as-
sault, “no matter what its source or char-
acter may be.” He also thinks (in 1906)
that the insanity defense is used too often.
This all ties back into the treatment of
animals earlier in the book:

If it could be conclusively proved or even
rendered highly probable, that the capital
punishment of an ox, whichhad gored aman
10 death, deterred other 6xen from pushing
with their homs, it would be the unques-
tionable right and imperative duty of our
legislamres and tribunals to re-enact and
execute old Mosaic law on this subject. In
like manner, if it can be satsfactorily
shown that the hanging of an adminedly
insane person, who has commiited murder,
prevents other insane persons from per-
petrating the same crime... it is clearly the
duty of society to hang such persons,
whatever may be the opinion of the
[psychiatrist] conceming their moral
responsibility.

More than 80 years later, society has still
not succeeded in achieving general
agrecment on the issues of crime and
punishment Evans discusses.

WOODSON SMITH
Aadvisor, Student Publications
Kentucky State University
Frankfort
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BAD CHECKS, DEBTOR’S PRISONS, AND PROSECUTING ATTORNEYS

State v. Orth and Criminal Justice Policy

While the decriminalization of indebted-
ness is a constitutional promise in
America, the so-called bad-check laws
have rendered it a promise often broken;
the jailing of poor people for insufficient-
funds checks had been commonplace in
some localities. A recent and unique
decision of West Virginia’s highest
court, State v. Orth, may be the harbinger
of a policy shift. The Orth decision ends
the prosecuting attorney'’s role as the
handmaiden of commercial business in-
terests and enhances economic class
neutrality, in the criminal justice system.

FACTS OF THE CASE

A local court had convicted Nancy Orth
for giving two worthless checks totaling
$5,600 at a racetrack in Wheeling. The
West Vlrguua Supreme Court of Ap-
peals overturned her conviction, saying
the racetrack had reason to believe the
checks were worthless when it cashed
them because Orth had bounced six other
checks in question and because the West
Virginia worthless check statute specifi-
cally did not apply where someone ac-
cepting a check “knows. . . or has reason
to believe” the check is not good.

More interesting, the court went on, in
dicta, to castigate the common practice
of the prosecuting attorney’s office of
bringing criminal charges on worthless
checks for merchants and then dropping
the charges if and when restitution was
made. “The prosecutorial services of the
state are not for private use in civil debt
collection,” Chief Justice McGraw
wrote. “Prosecuting attorneys in this
state are not authorized to divert cases
prior to bringing formal charges where
there is probable cause to believe the
accused is guilty.”

Justice Brotherton’s concurring opinion
was even bolder: “The assistant
prosecutor’s arrangement with Orth to
forestall presentment of the bad check
warrant to the grand jury, so long as Orth
made restitution to Wheeling Downs,
cannot be disguised as some sort of plea
bargaining arrangement. . . . The restitu-
tion arrangement, in fact, constituted

debt collection by a government official
for a private party and borders on mal-
feasance in office.”

The prosecutor’s practice was not an ex-
ercise of permissible prosecutorial dis-
cretion, the court said, because such dis-
cretion applies only where the
prosecutor, in good faith, doubts the guilt
of the accused or feels the case is not
capable of adequate proof. The court
reiterated its earlier opinion in State ex
rel. Ginsberg v. Naum,2 which held that
because it is the legislature’s function to
define what activity is a crime, a
prosecuting attomey has a nondiscre-
tionary duty to prosecute when he has
probable cause to believe that any
criminal law has been violated and a
conviction can be obtained.

JAILS AND DEBT COLLECTION

Dickens’ poignant descriptions of
English debtor’s prisons are historically
accurate. Even in early colonial
American, debtor’s prisons were at times
common, but the new American nation
outlawed the practice by the early
nineteenth century. Most state constitu-
tions specifically prohibit imprisonment
for debt.

American jurisprudence long has held
that institution of a criminal prosecution
for the actual purpose of collecting a civil
debt constitutes the actionable tort of
abuse of process. The key elements of the

tort are the ulterior motive and the per-
vers:on of the purpose of the criminal
law.* Thus, where a creditor invoked the
criminal justice process simply to force
payment of a civil debt, the debtor could
sue the creditor in a private damage suit.
American jurisprudence records a num-
ber of such cases.

What makes the Orth case different is
that it is, apparently, the first time a
prosecuting attorney has been judicially
condemned for participating in the prac-
tice. Interestingly, there have been
severa)] such claims against judicial of-
ficers.” One such case, State ex rel.
Richardson v. Edgeworth,’ is particular-
ly informative. It involved several jus-
tices of the peace who regularly allowed
business people to . institute bad-check .
warrants against customers whose
checks had bounced without informing
the creditors of the criminal nature of the
documents and without obtaining any

_ proof of fraudulent intent on the part of

the makers of the checks.

In Edgeworth, a deputy had served two
such warrants on a destitute young father
in the predawn hours and told him that
he must take him to jail unless he imme-
diately produced $10 to cover the checks
and $60 for the fines and costs. The
young man was unable to raise the
money from neighbors and, before
departing for jail, asked to reenter his
home to get some socks. In his bedroom,
the young man committed suicide with a
shotgun. The Mississippi Supreme Court
ruled that the facts could sustain a wrong-
ful death claim against the justices of the
peace based on abuse of criminal
process.

It should be emphasized that the mere
fact that an underlying civil debt remains
unpaid does not mean that a criminal
proceeding cannot be maintained against
a debtor; the problem arises only when
the actual motive for the criminal charge
is collection of the civil debt. For ex-
ample, the Iowa Supreme Court rec Jec ently
held in Tomash v. John Deere” that a
tractor dealer’s actions in prosecuting
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criminal charges against & defaulted pur-
chaser who sold a mortgaged tractor to a
third party did not constitute abuse of
process because there was no evidence
the seller had threatened the purchaser
with prosecution if payments were not
made or any other proof that an underly-
ing motive was collection of the debt.

SOCIAL JUSTICE IMPLICATIONS

Radical criminologists long have sug-
gested that the criminal law exists to
serve the dominant economic class.
Politics aside, there can be no doubt that
the justice system does perpetuate exist-
ing social and power relationships. Even
moderate critics have acknowledged that
the criminal justice system “to a very
large extent consists of the members of
one social class putting members of
another social class in jail”” because it ig
mostly “poor, uneducated or sn.lpid”1
people who are prosecuted for crimes.
Whether injustices in the criminal justice
system are themselves criminogenic is a
question yet unanswered and the subject
of continuing, strident debate. However,
if criminal conduct is to any degree the
result of alienation from the parent
society, a transaction of the criminal jus-
tice system that is economic class par-
tisan might be expected to undermine

social allegiance and exacerbate crime.
One palpable representation of this is
found in labeling theory. It holds that
once a person is swept into the justice
system, society labels the person as
deviant and criminal, and he or she
responds by self-conceptualizing as a
criminal. Later antisocial posturing in-
evitably follows.!

CONCLUSION

The Orth decision grapples with fun-
damental societal questions: human
freedom versus property rights, the dif-
fering purposes and provinces of civil
and criminal law, and, obliquely, the root
causes of social fragmentation and
crime. The immediate result of the
decision is to halt the actions of prosecut-
ing attorneys as collection agencies for
localmerchants. Its broader consequence
may be seen as a judicial attempt not to
weaken the criminal justice process but
to legitimate the system by the elimina-
tion of overt systematic injustice.

MICHAEL CLAY SMITH
University Legal Counsel

Associate Professor of Criminal Justice,
University of Southern Mississippi
Hattiesburg, Mississippi.

Reprinted with the permission of War-
ren, Gorham & Lamont, publishers of
the Criminal Law Bulletin.
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PUBLIC ADVOCATES CAN ACCEPT NO FEE

The Supreme Court of Kentucky in a
case styled Kentucky Bar Associa-
tion v. An Unnamed Attorney,
reevaluated the case of KBA v.
Kemper, Ky., 637 S.W.2d 637, KRS
31.250(1), and KBA Opinion E-165.

The Court specifically overruled the
Kemper case and held that KRS
31.250(1) prohibits any part-time
public advocate from accepting a fee
from a client he was appointed to
represent in any circumstance.

This decision specifically prohibits
the practice of withdrawing or being
discharged from appointment as a
public advocate and then repre-
senting the client as a private attor-
ney for a fee. The court ruled that
KRS 31.250 (1) clearly prohibits a
part-time public advocate from ac-
cepting any fee from an appointed
client.

Paul F. Isaacs

Based on that ruling it is no longer ap-
propriate for an attorney who has been
appointed to a specific client to represent
that client in that proceeding in any man-
ner except as a public advocate.

Private attorneys can no longer go
before the court and move to
withdraw as public advocate so they
may represent that individual as
private counsel. If the attorney
withdraws as public advocate, the
withdrawal must be complete. In
those counties where specific attor-
neys are not appointed but the local
office is appointed and then an attor-
ney is assigned to that case, it is the
opinion of the Department that the
attorney who is assigned the case is
in the same position as if he had been
appointed by the court. In other
words, after this case, once you are
representing an indigent client as a
public advocate, you are prohibited
fromrepresenting him for afee in any
circumstance in the specific case to
which you are appointed or any col-
lateral matter arising out of that ap-
pointment.

PAUL F. ISAACS
Public Advocate
Frankfort

October 1989/ the Advocate 20



6TH CIRCUIT HIGHLIGHTS

REVIEW OF GUILTY PLEAS

In Dunn v. Simmons, ___F2d ___, 18
S.C.R. 14, 45 CrL. 2241 (1989), the
Sixth Circuit Court of Appeals held that
the methodology and standards utilized
by the Kentucky Supreme Court do not
comply with federal standards for deter-
mining whether a guilty plea is intel-
ligent and voluntary under the U.S. Con-
stitution.

Prior to trial, Dunn sought to have his
PFOQ indictment dismissed, contending
that his 1970, 1973 & 1976 convictions
were based upon invalid guilty pleas
since they were accepted without Dunn
having intelligently and voluntarily
waived his federal constitutional rights.
The trial judge expressed concem that
Kentucky case law conflicted with
federal standards for determining
whether rights are validly waived but
overruled the motion.

Boykin v. Adams, 395 U.S. 238 (1969),
held that for purposes of establishing that
when a state court defendant entered a
guilty plea he also waived federal con-
stitutional rights concerning trial by jury,
confrontation and self-incrimination, the
state isrequired to prove that the plea was
intelligent and voluntary. Under Boykin,
waiver of these three important federal
rights cannot be presumed from a silent
record. When a waiver is later chal-
lenged, the state can attempt to show its
validity by introducing the transcript of
the guilty plea proceedings. If that is not
sufficientor available, extrinsic evidence
can be used. However, as the Sixth Cir-
cuit made clear in Roddy v. Black, 516
F.2d 1380 (1975), the state must make a
clear and convincing showing with this
extrinsic evidence that the plea was intel-
ligently and voluntarily entered.

Federal law governs the standards for
determining whether a guilty plea is in-
telligent and voluntary for the purposes
of the U.S. Constitution. In view of
Boykin and Roddy, the Sixth Circuit con-
cluded that those standards require the
following: First, where the trial court
record is inadequate to affirmatively

demonstrate that the plea was intelligent
and voluntary, the state may not use a
presumption to satisfy its burden of per-
suasion. Second, where the state tries to
satisfy that burden by supplementing an
incomplete contemporaneous record
with extrinsic evidence, that evidence
must be clear and convincing.

Kentucky’s Supreme Court said that the
presumption of regularity of judgment is
sufficient to meet the state’s original bur-
den of proof. The court did note, how-
ever, that the burden shifts back to the
prosecution if the defense rebuts the
presumption. The Sixth Circuit stated
that manifestly this methodology results
in a standard different from federal
standards for proving a valid waiver of
federal constitutional rights. Although
the Kentucky procedure ostensibly per-
mits the use of the presumption only to
satisfy a burden of production, in reality
it may be used by the state to carry its
alternate burden of persuasion. That is
because, if the defendant offers no rebut-
tal, the state will prevail; the presumption
becomes a substitute for evidence sup-
plementing the conviction record. The
practical effect of this procedure is to
allow the state to prevail by carrying its
burden of persuasion upon the bare
record of the fact that a conviction was
entered against a defendant. This offends
the requirements of both Boykin and
Roddy. e

The Sixth Circuit concluded that the
methodology and standards used by the
Kentucky Supreme Court did not comply
with federal standards for determining
whether a guilty plea is intelligent and
voluntary, and that the Court’s findings
of fact were not entitled to the presump-
tion of correctness and were unsupported
by the record.

CONFESSIONS - RIGHT TO
COUNSEL

A confession elicited by federal agents
from a suspect who is in state custody on
unrelated state charges and had re-
quested appointment of counsel at ar-
raignment on those charges was obtained

Donna Boyce

in violation of her 5th Amendment right
to counsel. United States v. Wolf, ___
F2d___,185.C.R.15,13,45Cr.L.2305
(1989).

Wolf had appeared before the Jefferson
County District Court for arraignment on
atheft charge. She requested counsel and
the court ordered that a public defender
be appointed to represent her. After ar-
raignment she returned to jail. Later that
day, while still in custody and before she
had spoken to an attorney, she was
visited by federal agents who advised her
of her Mirandarights. She signed a form
waiving thoserights and confessed to her
involvement in a scheme to kill the wife
of a former boyfriend.

Edwardsv. Arizona,451U.S.477(1981)
holds that a suspect who has expressed a
desire to deal with the police through
counsel is not subject to further inter-
rogation by the authorities until counsel
has been made available to him, unless
the accused himself initiates further
communications with the police. In
Arizona v. Roberson, 108 S.Ct. 2093
(1988), the Supreme Court held that this
prophylactic rule applies when a police
initiated interrogation following a sus-
pect’s request for counsel occurs in the
context of an unrelated criminal inves-
tigation.

The Sixth Circuit found a Roberson
violation: Wolf invoked her 5th Amend-
mentright to counsel at arraignment; she
remained in custody and did not consult
with counsel from that time unti] after
she gave her statement; and the federal
agents, not Wolf, initiated the interroga-
tion that resulted in the statement. The
Court rejected the government’s claim
that Wolf’s request for counsel at ar-
raignment did not trigger the 5th Amend-
ment protections of Roberson because it
was not made during a custodial inter-
rogation.

PROSECUTORS IN DUAL ROLES

In Dick v. Scroggy, ___ F.2d __, 18
S.C.R. 17, 11,45 Cr.L. 2403 (1989), the
Sixth Circuit held that a prosecutor’s
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dual role in prosecuting Dick’s state
felony assault charge and representing
the injured victim in a civil suit for
damages filed against Dick did not
render his conviction constitutionally in-
firm. The Sixth Circuit acknowledged
that prosecutors are vested with a good
deal of discretion and, regardless of the
defendant’s culpability, it is unseemly
for such discretion to be exercised by a
prosecutor who is not reasonably disin-
terested. However, the Court noted that
politically ambitious and aggressive
prosecutors are by no means uncommon
and the zeal of the prosecutor who covets
higher office or who has a personal
political axe to grind may well exceed the
zeal of the prosecutor who has the kind
of interest present in the case at bar. The
Sixth Circuit concluded that absent a
demonstration of selective prosecution,
even a clear appearance of impropriety
in the participation of the prosecutor is
normally insufficient to justify a
decision, in collateral proceedings, set-
ting aside a conviction of one found guil-
ty beyond a reasonable doubt in a fair
trial before an impartial judge and an
unbiased jury.

DONNA BOYCE
Assistant Public Advocate
Frankfort

STAFF CHANGES

Steve Mirken joined MLS on August
16, 1989. J.D., University of Tennessee,
1978. He practiced in a private firm in
Hazard with Kay Guinane and Bill Pen-
nick from 1979-82, and frequently acted
as assigned counsel in indigent cases
before the Hazard DPA office opened.
From 1983-1989, Steve worked for the
New Hampshire Public Defender office,
the last 4 years exclusively on homicide
cases. He also taught Trial Advocacy
classes at the Franklin Pierce Law Center
in Concord, N.H.

Margaret S. Foley joined the
Northpoint Trial/Post-Conviction Office
on August 1, 1989. She was a law clerk
in the Frankfort DPA office from 1980-
81. She is a 1981 graduate of the Univer-
sity of Kentucky. She clerked for Judge
Unthank in the Pikeville Division of the
Federal District Court for Eastern Ken-
tucky before going into private practice
in Danville for 6 years, during which
time she did “of counsel” appeals for the
Department of Public Advocacy.

Former bar owner wins a

Kentucky Post staff report

A man convicted of setting
fire to a bar in Newport won a
new trial this week when the
U.S. Court of Appeals for the
Sixth District ruled that his wit-
nesses should have been given
more time to get to court.

The ruling Monday said Pat-
rick Vilardo of Cincinnati was
denied a fair trial by visiting
Judge Thomas G. Hull in 1988.
According to the appeal, the
prosecuting attorney told Vilar-
do and the court that the govern-
ment’s case would take two full
days. Vilardo relied on that in-
formation in scheduling his wit-
nesses. When the prosecution

completed its case at 3:30 p.m.
on the second day of trial, Vilar-
do’s witnesses were not in court
to testify.

The appeals court ruled that
Vilardo’s request for a continu-
ance to bring his witnesses in
the next morning “was entirely
reasonable.”

Vilardo was convicted of con-
spiracy to defraud an insurance
company, arson, mail fraud and
wire fraud in connection with
the burning of the Top Shelf
Lounge in Newport. Vilardo was
co-owner of the bar, which
burned in 1985,

Vilardo has been imprisoned
in Ashland for the past 12

The Kentucky Post, August 2, 1989

new trial

months. “There’s nobody who
can give him back that 12
"months of his life,” said his at-
torney, Harry P. Hellings Jr.

Hellings said the government
has 30 days to request a re-hear-
ing of the appeal decision.

If the government does not re-
quest a re-hearing, Vilardo could
be transported to a Northern
Kentucky jail. “A district judge
will have to set a bond on him,”
Hellings said. He said Judge
Hull had refused to set an ap-
peal bond, which could have
freed Vilardo while he was await-
ing appeal. Vilardo had been sen-
tenced to six years in prison and
fined $30,000.
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PLAIN VIEW

Challenging DUI Stops Based on Anonymous Phone Tips

In this era of a perceived gef tough at-
titude by juries in D.U.L cases, it is more
important than ever before to investigate
potential defects in the prosecution’s
case in hopes of reaching e disposition
short of trial. The advent of public inter-
est programs encouraging the public to
report suspected drunk drivers, although
well-intentioned, can lead to fertile
grounds for error. An increasing number
of D.U.L citations recite an anonymous
phone tip as the basis for the initial stop.
From the outset, counsel should deter-
mine what, if anything, the officer per-
sonally observed. If the officer, prior to
the stop, observed erratic driving or
violations of the law, then the tip be-
comes irrelevant and the issue is simply
whether what was observed justified the
stop. If, however, the officer observed
nothing out of the ordinary prior to the
stop, then counsel must be prepared to
investigate and challenge the sufficiency
of the anonymous tip.

InKentucky, the appropriate analysis for
anonymous tip cases was established in
Graham v. Commonwealth, 667 S.W.2d
697 (Ky.App. 1983). A careful reading of
Graham reveals a two step analysis: 1)
does the tip suggest that the person in-
volved is subject to seizure, and, if so, 2)
does the description carry with it the
necessary indicia of reliability to justify
the stop.

The first step stems from Delaware v.
Prouse, 440 U.S. 648, 99 S.Ct. 139, 59
L.Ed.2d 660 (1979). In Prouse, the
United States Supreme Court applied the
traditional “stop and frisk™ analysis of
Terry v. Ohio lio automobile stops,
authorizing brief, © investigatory stops:

in those situations where there is at
least an articulable and reasonable
suspicion that a motorist is un-
licensed or that an automobile is not
registered or that either the vehicle
or an occupant is otherwise subject
to seizure.

In Graham, the Court focused first on the
information the tip contained, the bran-
dishing of a gun, and concluded that such

activity violated the statutory offense of
menacing. © This the Court held made
the driver “subject to seizure” for Terry/-
Prouse purposes.

The second step of the analysis is re-
quired by Adams v. Williams, 407 U.S.
143,32 1L.Ed.2d 612, 92 5.Ct. 1921 (1972),
and its progeny. In Adams, the U.S.
Supreme Court first established guide-
lines for dealing wid% informant tips in a
Terry type situation. ° Adams establishes
as the touchstone in all tip cases that the
tip must prg;vide a sufficent “indicia of
reliability” * in order to satisfy the “ar-
ticulable and reasonable suspicion” test
of Terry/Prouse. The factors utilized by
the Adams court in finding the necessary
indicia all stem from the fact that the
informant was a readily discernible in-
dividual present at the scene. The Court
was careful to point out that “[t]his is a
stronger case than obtains in the case of

. an anonymous tip.” ® The Court further
clarified its holding by pointing out that:’

[Olne simple rule will not cover
‘every situation. Some tips, com-
pletely lacking in indicia of reliabil-
ity, would either- warrant no police
response orrequire further investiga-
tion before a forcible stop of a sus-
pect would be authorized. But in
some situations—for example, when
the victim of a street crime seeks
immediate police aid and gives a
description of his assailant, or when
a credible informant warns of a
specific impending crime—— the sub-
tleties of the hearsay rule should not
thwartgan appropriate police res-
ponse.

Although arguably bound by the facts of
the case, the Court’s chosen examples of
situations giving rise to immediate ac-
tion, i.e., an indicia of reliability, both
involve readily discernible and identifi-
able informants. In fact, had the tip in
Adams been anonymous, none of the fac-
tors relied upon by the Court in reaching
its holding would have existed. As such,
lower courts “have been most ready to
hold unreasonable a stop based on infor-

Rob Riley

{Iéation from an anonymous informant.”

The Graham court, in finding the re-
quired indjcia of reliability from the facts
presented, applied a virtual certainty test.
In Graham, the Court held:

given the circumstances of reference
to a particular location at a time when
traffic was very light, thereby creat-
ing little doubt as to what vehicle was
involved, the indicia of reliability
were present as to support the
anonymous tip.

The analysis, while simple to discern, is
complicated to apply due to the various
ways the issue can arise in DUI cases.

In the purest of cases, the anonymous
caller will provide some type of descrip-
tion of the vehicle and merely allege that
the driver is drunk. In Campbell v. Dept.
of Licensing, 644 P.2d 1219 (Wash.App.
1982), the Court dealt with the issue in
this form. The police officer was parked
along the side of a state highway when a
passing motorist “yelled at him that there -
was a drunk headed southbound.” 2 The
officer located the described vehicle, fol-
lowed it and, although observing no er-
ratic driving, pulled the vehicle over. The
Washington court first established the
standard that has evolved since Adams:;

where, as here, an informant’s uncor-
roborated tip constitutes the sole jus-
tification for the officer’s initial
detention of the suspect, the tip must
possess an “indicia of reliability.”
(Citations Omitted). *°

In applying that test to invalidate the
stop, the Court noted:

The case before us involves the un-
usual situation of a police officer on
traffic detail stopping an automobile
driver for suspicion of drunken driv-
ing when the officer has absolutely
nothing to suggest that the driver was
under the influence of intoxicating
liquor except a conclusory tip from
an unidentified passing motorist that
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the driver was drunk. 14

Substituting an anonymous phone tip for
the conscientious, but unidentified,
motorist would yield the same logical
result. The absence of any information to
establish the credibility of the informant
combined with only the conclusory al-
legation of “drunk driver” cannot pro-
vide the articulable and reasonable
suspicion of criminal activity regmred at
thepoutset by Terry v. Ohio.

Adams court noted, a tip such as this
would require further police investiga-
tion prior to the stop. Counsel should
attack such a stop by arguing the reason-

ing of the Campbell court precludes a
finding of the necessary indicia of
reliability.

There are, however, tips that are less
conclusory and suggest impaired driving
ability to the trained officer: for example,
weaving, driving on and off the roadway,
crossing the center line, traffic or other
minor violations. Here, as in the pure
case above, counsel should attack the
indicia of reliability. The tip, under
Graham, must reliably connect the sub-
ject of the tip and the car stopped. Coun-
sel should expose any facts that diminish
the likelihood that the car stopped is the
subject of the tip: a mismatch between
the description given and the car stopped,
a general description that fails to narrow
significantly the class of suspects
(Chevy; blue car), time between the tip
and the stop as opposed to the distance
covered, traffic patte: msat the time of day
the stop occurred, or anything else
counsel can present to suggest that the
wrong individual was stopped.

Be sensitive that the officer will general-
ly feel highly justified in his/her selection
of your client. As such, consider present-
ing defense evidence on the points
relevant to your case rather than relying
entirely on cross-examination: for ex-
ample, be able to show how many cars of
the given description passed the stopping
point during a period of time equal to that
used in your case; use photos to show
similarities of various body styles of
autos so as to enlarge the window of
misidentification; introduce maps of the
area showing the various ways your
client could have gotten to the point
without having been where the tip indi-
cated; check with the local or state high-
way department for data on road use. On

' ASHLAND Ky.: loyd Co nf
innocent if he had thought to have a bi¢
ind chaiged with driving while intoxicated:

testwhen stopped by Patrolman Tim Wallin
the test would not be accurate. “] didn”
was pretiy angry at the time.”;
ABreamayzcrexpmatthestatepuhce
Breathalyzers - Models 900 and 9(X
accuracy of those machines is “depen
police confirmed Friday that the Breathal
aModel 900A.. g

: Vmccnt contends that lhe

The report also says tﬁat _
the prosecutor was unsteady
- was unoooperanve thh poli
i hi

a special prosecutor Was Eppe
district judges removed the
A special districs court judge ki
,;»DU] cases.. -

cross-examination, pin down the officer
on items such as how long he/she would
have looked if he had not stopped your
client, how loose would he/she have been
with the description, how did he/she hap-
pen to be where the stop was made. Ul-
timately, your goal is to show that rather
than a carefully designed plan to stop the
specific erratic driver, the tip served to
declare open season on a large number of
innocent citizens, governed only by the
unbridled discretion of the officer in-
volved. As such, the offered indicia can
realistically be viewed by the Court in
determining its relative reliability,

Graham is not a blanket endorsement of
stops based on anonymous tips. Itisa
narrowly drawn decision that in most
cases, if properly applied, will be good
authority for holding the stop un-
reasonable. Cases where the tip involves
illegal conduct, such as Graham itself,
however, are also potentially subject to

direct legal challenge. As indicated
above, the first step in the analysis stems
from the Prouse “subject to seizure” re-
quirement. Counsel should evaluate the
tip carefully to determine if the in-
dividual client involved was, in fact, sub-
ject to seizure based on the information
the tip provided. The Graham court con-
cluded that the anonymous tip described
facts that would establish the mis-
demeanor offense of menacing and,
therefore, met the Prouse test. However,
KRS 431.005 specifically defines and
limijts the situations and necessary re-
quirements for a seizure of the person.

KRS 431.005 allows for an arrest on mis-
demeanors committed in the officer’s
presence or for any felony supported by
probable cause. For crimes less than
felonies, not committed in the officer’s
presence, a warrant is required. The
Graham court did not address this prob-
lem. Graham could not, consistent with
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KRS 431.005, have been arrested for the
“menacing” offense. In fact, Graham was
arrested, i.e., seized, due to pills in “plain
view” following the stop and pills found
inthe ensuing search. Graham, however,
sidesteps the black letter requirement
that for “plain view” the officer must be
entitled to be where the “plain view”
occurred. !° Since the tip was, at best,
indicative of a misdemeanor, had the
police not found some infraction of the
law by their own observation, then, pur-
suant to KRS 431.005, any detention of
Graham would have been illegal. He
was, therefore, at the time of the stop, not
“subject to seizure.” Thus, in the vast
majority of cases of this nature, Graham
will produce the absurd result that the
defendant may only be arrested if, in fact,
he/she is doing something different than
the tip advised. Only in the pure case will
the detained suspect be committing both
a misdemeanor and the reported infrac-
tion in the officers presence and, there-
fore, be subject to seizure. 2 Absent
some showing that KRS 431005 was
considered and rejected in Graham,
counsel is free ethically to argue that
Graham is bad law under the appropriate
facts regardless of the indicia of
reliability present.

Counsel should be aware that KRS
431.005(1)(e) purports to alleviate the
“in the officer’s presence” requirement
for warrantless arrest in D.U.L cases.
However, for anonymous tip cases, KRS
431.005()(e) is not a factor. Pursuant to
Whiteley v. Warden, 401 U.S. 560, 28
L.Ed.2d 306, 91 S.Ct. 1031 (1971), an
anonymous tip, standing alone, cannot
provide probable cause for an arrest and
probable cause is the standard that trig-
gers KRS 431.005(1)(e). Absent probable
cause, the traditional rules of KRS
431.005, as described above, govern the
arrest.

In sum, litigate the stop issue. Absent
personal observation by the officer,
many available challenges exist. Chal-
lenge whether, legally, your client was
“subject to seizure.” If she/he was, chal-
lenge whether the tip itself provided suf-
ficient “articulable and reasonable
suspicion” to justify the stop. If it did,
challenge the “indicia of reliability” that
connects the tip to your client. All are
legally available, nonfrivolous avenues
whereby relief can be procurred for the
client without subjecting him or her to
the uncertainties of jury trial. In the event
that no relief is forthcoming, at least the
facts are “locked in” and can be later
presented in the light most favorable to
the client. Do not allow the prosecution
to bolster its case at trial by referring to
the tip. Absent testimony from the caller,
the tip is hearsay and a denial of confron-
tation. See Hughes v. Commonwealth,
730 S.W.2d 934 (Ky. 1987). Counsel
should remember that, in challenging the
anonymous tip stop, prior preparation as
well as an understanding of the legal
issues is crucial to success.

ROBERT A.RILEY
Assistant Public Advocate
300 North First Street, Suite 3
LaGrange, Kentucky 40031
(502) 222-7712

1 392U.5.1,20L.Ed. 889, 88 5.C1. 1868 (1968).

2 See U.S. v. Sharpe, 470 USS. 675, 105 S.CL
1568, 84 L. Ed. 2d 605 (1985)  Upholding a 20
minute investigative detention).

3440 USS. at 663.

‘697S.W.2da169

S1a.

$ Adams involved a known informant present at

the scene. The Kentucky courts have had litile
problem upholding tips where the informant
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is known to the officer. See, e.g. Commonwealth
v. Hagan, 464 S.W. 2d 261 (Ky. 1971); Cook v.
Commonweatith, 649 S.W. 2d 198 (Ky. 1983);
Dunn v. Commonwealth, 689 S.W. 2d 23 (Ky.
1985); Brock v. Commonwealth, 627 S.W. 2d
827 (Ky. App. 1986). See also Lefave, SEARCH
AND SEIZURE, Subsection 9.3 (¢) (2nd Ed.
1987).

7407US. a1 147
8.
 Id. at 146 (Emphasis Added).

11 afave, SEARCH AND SEIZURE, 9.3 (¢), p.
482, (2nd Ed. 1987).

1 667S.W. 2d at 699. Counsel should be aware
that the indicia of reliability relied on by the
Graham coun follows its determination that
Graham was subject to seizure due 1o the facts
presented by the anonymous caller. See text fol-
Jowing n. 18. Other courts have analyzed the
problem differently. See State v. Lesnick, S30 P.
2d 243 (Wash. 1975); State v. Temple, 650 P. 2d
1358 (Hawaii 1982); State v. Hobson, 523 P.2d
523 (Idaho 1974) (upholding tip)

12 644 P.2d a1 1220
Bra.
Y14 21221

1s While, if the tip was correct, the driver will no
doubt be “subject to seizure™ for Prouse pur-
poses, see text following n. 18, here is the con-
clusory nature of the allegation that causes the
problem. Campbell would probably pass the
Graham cenainty test as1o specificity of descrip-
ton.

16 On January 4, 1989, the Court of Appeals
granted discretionary review in Manning v.
Commonwealth, 88 C.A. 2524-D. The specific
issue to be addressed was “whether an
anonymous daytime phone tip provided a
reasonable suspicion justifying the investigatory
stop of movant’s automobile.” Factually Man-
ning is a pure type case where the oifficer relied
soley on the tip of a “drunk driver.”

7 Graham tumed on this point. The Court took
Jjudicial notice of light traffic patterns in Mays-
ville, Kentucky, p. 7410 (1986 census) at 2:00 °
am.

18 667S. W. 2d at 699

19 See Texas v. Brown, 460 U.S. 730, 103 S.Ct.
1535, 75 L. Ed. 2d 502 (1983)

mSec.n. 15

= By removing the “in the presence” require-
ment for warrantless DUI arrests, 431. 005(1) (e)
allows police to arrest where no driving was
observed. This scenario commonly occurs in
DUI accident cases.

2 The Count’s dicta in Hughes regarding the
validity of anonymous tips, although in a dif-
ferent legal context, provides handy ammunition
for argurnents suggested in this article. See also
Whalen v. Commonwealth, KY. App. (April 20,
1988) (unpublished), where the Court of Appeals
found error in the Commonwealth's hearsay use
of a “Crime Stopper” call.
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JUVENILE LAW

Appeals and Extraordinary Writs

On some occasions, the district court, in
its attempt to fulfill its role as parens
patriae or simply from total frustration
with a wayward child defendant, will
overlook its obligation to follow the
statutes and case law goveming juv-
eniles. In those cases, obtaining review
through appeals and extraordinary writs
can be a useful reminder to the court that
it must function within the bounds of due
process and equal protection even when
dealing with children.

Although the United States Supreme
Court has never expressly held that a
juvenile defendant is guaranteed an ap-
peal under the federal Constitution, it is
clear from its decision in In re Gault, 387
U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527
(1967) that juveniles are entitled to due
process. Since Section 115 of the Ken-
tucky Constitution guarantees an appeal
as a matter of right from any case, it is
unlikely that an attempt to withhold or
limit a child’s right to appeal a final order
of the juvenile court would survive a due
process and/or equal protection chal-
lenge. The Kentucky Supreme Court, in
Brewer v. Commonwealth, 283 S.W.2d
702 (Ky. 1955), held that a circuit court’s
refusal to hear an appeal from juvenile
court where the appeal was granted by
statute violates equal protection.

The Kentucky Unified Juvenile Code,
KRS 600, et. seq., explicitly provides for
appeals in four separate sections:

1. KRS 610.130 permits an appeal from
adispositional order under KRS 610.110
*“as a matter of right.” The appeal is per-
mitted “unless otherwise exempted.”
The exemptions are not listed. The Rules
of Criminal Procedure apply. Appeals
are to be heard “expeditiously” although
no procedure is outlined to accelerate the
appeal process.

2. KRS 610.150 authorizes the circuit
court to hear appeals on “all issues relat-
ing to detention, custody or participation
in court-ordered programs upon motion
being filed by the child provided notice
is given to the county and Common-
wealth’s attomey."
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3. KRS 620.155 provides a right to ap-
peal to any party aggrieved by a proceed-
ing under dependency, neglect or abuse
actions.

4. KRS645.260 permits appeals from
proceedings under the Mental Health Act
of the code.

Case law provides that orders transfer-
ring jurisdiction of youthful offenders to
the circuit court pursuant to KRS Chapter
640 are not final, appealable orders. An
appeal can only be pursued once the
charges are finally disposed of. Buchan-
an v. Commonwealth, 652 S.W.2d 87

(Ky. 1980).

Any other issue involving any aspect of
a case could and should be raised on
appeal once the final disposition is held.

Since the Rules of Criminal Procedure
govern the appeal, counsel can use RCr
12.76 (except, of course, the bail
provisions), to move the court for a stay
of the disposition pending appeal. The
“best interest of the child” concept can
be used to bolster this argument.

Civil Rule 72 governs appeals from dis-
trict court to circuit court. As with any
criminal appeal, RCr 12.04 requires a
final order to be entered before an appeal
can be taken. Notice of appeal must be
filed within 10 days of the entry of the
final order. In general, a calendar page or
docket sheet signed by the district judge
should be sufficient for a final order
entry.

Oral arguments should almost always be
requested and are frequently granted in
district court appeal. Arguments are
quite useful in educating the circuit court
judge who has minimal juvenile court
experience, They are usually essential to
dispel misconceptions concerning the
case. Try to use the opportunity to edu-
cate your judge on juvenile law.

A useful negotiation tool with both the
district court and the prosecutor is a “mo-
tion to reconsider” the offending final

Barb Holthaus

disposition or court order. Often a formal
written motion by defense counsel out-
lining the grounds for the appeal and the
supporting law will alert the court to the
probability of potential reversal and the
prosecution to the fact that a tedious re-
search and writing project may be in
store if the matter goes up on appeal. In
addition, the motion serves to formally
present objections and preserve issues
for appeal on proceedings that are fre-
quently broken down into separate hear-
ings over a period of weeks or months
and often conducted informally.

As with any other appeal from district
court, any further appeal is discretionary
with the appellate court. Motions for dis-
cretionaryreview in the Court of Appeals
of Kentucky are governed by CR
76.20(2).

Although KRS 610.156 permits appeals
from issues relating to detention, a
speedier mechanism, the writ of habeas
corpus, is authorized by KRS
610.290(1): “Any persons aggrieved by
a proceeding under this subsection may
proceed by habeas corpus to the circuit
court.”

The petition for a writ of habeas corpus
is the most useful extraordinary measure
to deal with adverse rulings whichresult
in detention. The general law governing
habeas petitions is found in KRS Chapter
419. A writ of habeas corpus is available
to anyone upon a showing that the in-
dividual is being detained without lawful
authority. It may be issued by any judge
at any time and can provide a vehicle for
immediate release. An appeal to the
Court of Appeals is available from an
adverse decision. See KRS 419.130.

The general procedure for the writ is to
present a motion to proceed in forma
pauperis to the circuit court along with a
motion and affidavit outlining why the
detention is illegal. Keep the motion
short and to the point. A writ should also
be tendered demanding the production of
the petitioner for a hearing at a date and
time certain. For expediency’s sake,
especially in multi-county judicial dis-




Court cases involving juveniles
often seem to demand the wisdom
of Solomon.

Consider a district court judge
faced with a 13-year-old runaway
who argues if he is sent back home
he’ll run away again. The judge de-
cides to place the child in a state
facility only to learn it will be two
days before any room is available.

A judge in Grant County juvenile
court faced a similar dilemma. The
judge decided the lesser of two
evils was to put the child in the
Kenton County jail. The child end-
ed up in a cell with three older
boys who collectively had charges
of wanton endangerment, kidnap-
ping, sexual assault, rape and crim-
inal trespassing against them.
There was trouble and the three
were charged with beating and sex-
ually assaulting the 13-year-old.

We have some sympathy for the
judge who has to make decisions
under seemingly impossible condi-
tions. Still, a 13-year-old runaway
should never have been placed in a
jail cell with other youths charged
with such serious crimes. The situ-
ation is even more absurd when
one-considers the 13-year-old was
in isolation for some time, then, on

Protecting juveniles

recommendation of a state-certi-
fied specialist in juvenile deten-
tion, was moved to the cell with
the three other teen-agers.

Kentucky must come.to terms
with the fact that it is the only
state in the country to still hold
juveniles in jail. Every other state
has developed regional juvenile de-
tention systems. The Justice Cabi-
net in Kentucky developed a plan
two years ago that calls for a sys-
tem of five regional detention cen-
ters, alternative programs to
detention and a state-funded pro-
gram to reimburse law enforce-
ment personnel for transporting
juveniles. The plan was unheeded
and unfunded.

Court and jail officials who say
that an assault on a juvenile in jail
is rare miss the point. The possibil-
ity that even one juvenile could be
harmed should have been reason
enough to take steps to ensure

such an assault would never hap-

pen.

Now that such an unfortunate
incident has taken place it is im-
perative for Kentucky to imple-
ment measures to ensure that
something similar never again
takes place. i R

The Kentucky Post, September 9, 1989 Editorial -

tricts the best practice is for counsel to
personally obtain the circuit judge’s sig-
nature on the writ, instead of waiting for
the clerk to contact the judge.

Once the writ has been signed and a
hearing date set, the respondent (the ac-
tual custodian of the child), the county
attorney, the district judge and any other
parties involved (such as C.H.R.) should
be served.

The hearing itself will probably be quite
informal in nature. Again, bear in mind
that a circuit judge with little or no dis-
trict court experience may require a lot
of educating on the concept of the “least
restrictive alternatives” and *“best inter-
estof the child,” as well as the applicable
provisions of the juvenile code itself.
Insist on written Findings of Fact and
Conclusions of Law as well as a formal

record if an appeai-ié Vanticipated.

A few other extraordinary writs may be
utilized in juvenile court practice. Orig-
inal actions include the writs of man-
damus and prohibition. “A writ of man-
damus is an attempt to compel a lower
court to act, whereas-a writ of prohibition
is an attempt to compel a lower court to
refrain from acting.” Milward, Kentucky
Criminal Practice, (2nd ed. 1983) Sec.
53.07, p. 283.

Practical application of these writs is
hard to define as they are largely used to
respond to a particular sitnation. A
general rule of thumb is they can be used
1o obtain relief in situations where a
wrong needs an immediate remedy and
no other remedy is immediately avail-
able. Discretionary actions of the court
are not subject to extraordinary writs.

See Eaton v. Commonwealth, 562
S.W.2d 637 (Ky. 1978).

In Wise v. United States, 369 F.Supp. 30
(W.D. Ky. 1973), the Court set forth a
three-part requirement for a party seek-
ing mandamus. The Court held that
plaintiff must show: (1) a clear right to
relief; (2) a duty on the part of the defen-
dant to do the act in question; and (3) that
no other adequate remedy is available.

For example, the Kentucky courts have
allowed a writ of prohibition as a remedy
against double jeopardy in Klee v. Lair,
621 S.W.2d 892 (Ky. 1981), and to
prevent the disclosure of a psychiatrist-
patient privilege where disclosure would
destroy the privilege. See Southern
Bluegrass Mental Health and Mental
Retardation Board, Inc. v. Angelucci,
609 S.W.2d 22 931 (Ky.App. 1980) af-
firmed by 609 S.W.2d 928 (Ky. 1980).
The rules outlining the procedures
governing original actions are found in
CR 76.36.

Any juvenile court practitioner can tell
you that the avenues for obtaining relief
for the child defendant are bound only by
the imagination and creativity of the ad-
vocate. This article should serve only as
a foundation to make counsel aware of
the alternatives available for obtaining
judicial review of juvenile court actions.

BARBARA HOLTHAUS
Assistant Public Advocate
Post-Conviction Branch
Frankfort, KY

“FAIR” CROSS-SECTION

Counsel requested a Batson hearing
because the Commonwealth had
used a peremptory challenge to
strike the only black juror. The Com-
monwealth gave as [a reason] for his
action that he felt he needed an older
Jjury and the stricken juror was about
35. One white juror, a 25 year-old
female, was not stricken, however.
The Commonwealth Attorney ex-
plained he left her on because she
was attractive and would “pump him
up” during the trial. The Common-
wealth did strike other white jurorsin
the 25 10 35 age group.

David Lee White v. Commonwealth.
Appeal from McCracken County.
Court of Appeals. 87 CR 217, April
14, 1989, Not to be published.
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EVIDENCE IN CRIMINAL LAW CASES

A Review of the Past Year’s Kentucky Appellate Decisions

In this article I propose a review of the
important evidence cases decided by the
Kentucky appellate courts within the last
year. [ also include a Sixth Circuit case
because of its importance in PFO
proceedings. The courts have been fairly
active on evidence issues since last sum-
mer and on a few issues have spoken a
number of times. ] am organizing this
article to discuss 9 major points covered
by the courts in the past year. In addition,
I will include at the end a number of what
might be called “note cases” which are
useful to know about since these cases
largely restate or explain well known
principles of evidence law and are con-

venient to have to cite in support of argu-

ments.
(1) Introduction of Photographs

In Morris v. Commonwealth, Ky., 766
S.w.2d 58 (1989) the defendant com-
plained that 19 photographs of the
deceased were introduced into evidence
and that introduction of this number
prejudiced his defense. The Supreme
Court held in this case that standing
alone, the introduction of this mumber of
photographs of the deceased might not
be error, but that on retrial the cowrt
should review the photographs and use
only those photographs which fairly
present the evidence sought to be intro-
duced by the Commonwealth and to
avoid overwhelming the jury with a
number of photographs of the same
thing. The key words in this case are that
the court should review the photographs
and decide which ones should be
presented. Typical practice, at least in
Jefferson County, allows the
Commonwealth’s Attorney to choose
which photos of a limited number he will
use. Whether this case represents a shift
of attitude by the Supreme Court con-
cerning photographic evidence or
whether it was an unthinking use of
words, the plain language of the opinion
allows a defense attorney to leave it up
to the judgment of the trial court rather
than of the Commonwealth Attorney
which photographs shall be introduced.
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(2) Other Crimes Evidence

In Moore v. Commonwealth I1, Ky., 771
S.W.2d 34 (1989) the Supreme Court set
out a fairly detailed discussion of other
crimes evidence. The court noted that
evidence of the commission of other
crimes is not admissible to prove
criminal disposition and that other
crimes cannot be admitted to prove the
offense being tried unless offered to
prove motive, intent, knowledge, iden-
tity, plan or scheme. The court did refer
to an Alabama case, Bales v. State, 405
So.2d 1334 (Ala. Cr. App., 1981) as set-
ting forth the standard on which other
crimes evidence may be admitted. The
Supreme Court quoted Bafes as saying
that the main question is whether the
other crimes evidence is “material” to the
case. If it is material and logically
relevant to an issue in the case, whether
to prove an element of the offense or to
controvert a material contention of the
defendant, the evidence may be admitted
even though it proves commission of an
unconnected crime. This case may prove
handy in discussing other crimes
evidence since it is a convenient state-
ment of the two hurdles that the Com-
monwealth must get over before intro-
ducing other crimes evidence.

(3) Preservation of Error - Jury Un-
certainty

In Glass v. Commonwealth, Ky. App.,
769 S.W.2d 764 (1989) the defense
lawyer was faced with a novel situation.
During a poll of the jury a juror indicated
some uncertainty as to whether ornot she
agreed with the verdict. The defense
lawyer asked to voir dire the juror con-
cerning her uncertainty but the trial judge
denied this motion. The juror did even-
tually agree that the verdict of the jury
was also hers. Thiscase points out clearly
the need for specificity of objection when
unusual events occur, even though it is
difficult in these situations to know ex-
actly what to do. However, in this case
the Court of Appeals held that any error
that might have occurred was not
preserved because the defense lawyer

David Niehaus

was bound either to ask for further
deliberations or mistrial.

) Physical Examination of Prosecut-
ing Witness

The Supreme Court in Turner v. Com-
monwealth,Ky., 767 8.W.2d 557 (1989)
determined that the Sixth Amendment of
the U.S. Constitution requires a court in
some cases to allow the defense to ob-
serve the physical condition of an alleged
victim of a sex or abuse crime. In Turner
the court noted that in some cases the
physical condition of the prosecuting
witness might by itself negate the claim
that a particular crime has been com-
mitted. Therefore, the court determined
to allow physical examinations by the
defendant’s expert witness but only on
certain conditions. The critical question
according to the court is whether the
importance of evidence to the defense is
such that it outweighs the potential for
harm caused by the invasion of privacy
of the prosecuting witness and the prob-
ability that the examination could be
used to harass that prosecuting witness.
Although a defendant will have a fairly
heavy burden to meet, it will not be pos-
sible at least in some cases to have a
defense expert look at the prosecuting
witness.

(5) Orders Prohibiting Consultation
With Counsel

The U.S. Supreme Court decision in
Perryv. Leeke, 109 S.Ct. 594 (1989) was
incorporated (although not by name) in
the determination of the Supreme Court
of Kentucky in Moore v. Commonwealth
I, Ky., 771 S.W.2d 34 (1989) in which
decision the court determined that an
order denying Moore an opportunity to
consult with his attorney over a lunch
recess was not prejudicial. In this case,
the lunch recess was taken three-fourths
of the way through the direct examina-
tion of the defendant. The trial court
ruled that Moore could not discuss his
testimony with his attorneys but that he
could discuss any other matter. The court
rejected the per se rule previously
adopted by the Sixth Circuit, and instead
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relied on the Fourth Circuit Court of
Appeals case of Perry v. Leeke which
eventually was affirmed by the U.S.
Supreme Court in a case styled the same
way. The basic point of Perry v. Leeke,
109 S.Ct. 594 (1989) is that once a defen-
dant becomes a witness he has no con-
stitutional right to consult with his
lawyer. The U.S. Supreme Court said
that for Sixth Amendment purposes once
the defendant takes the stand he is no
different from amy other witness. There-
fore, as long as the gag order does not
take on the dimensions of a complete
denial of the right to consult with coun-
sel, either by particular terms or by dura-
tion of the prohibition, the Sixth Amend-
ment would not be offended. This was
the interpretation of Leeke set out in
Chief Justice Stephens’ dissent. In all
cases other than those where the duration
or terms deny any consultation, the key
inquiry is going to be whether or not the
defendant was prejudiced by the order.
Obviously, this is a standard that will
require great reliance on the facts of the
particular case and will put a heavy and
unfair burden on the defendant.

(6) Use of the Jett Rule

The appellate courts decided two cases
dealing with the correct use of Jett v.
Commonwealth, Ky., 436 S.W.2d 788
(1969) during the past year. In Wilson v.
Commonwealth, Ky. App., 761 S.W.2d
182 (1988) the Court of Appeals noted
that the Jert rule was designed not only
to allow impeachment of a witness who
cannot or will not remember certain prior
statements but also to allow “augmenta-
tion” of what the witness would not or
could not recall at trial. In Wilson the
witness was reluctant to stick by his
pretrial testimony ostensibly to escape
the blame for “ratting” on the defendant.
The Court of Appeals ruled that the Jett
rule allowed for supplementation of the
in-court testimony by all of the previous
statements made by the reluctant wit-
ness.

This ruling was limited somewhat in
Askew v. Commonwealth, Ky., 768
S.W.2d 51 (1989) a case in which the
Supreme Court discussed the foundation
requirements and limitations on the use
of Jett. As a condition of admission of
out-of-court statements the Supreme
Court emphasized that the proponent
must meet the CR 43.08 foundation re-
quirements and must show that the state-
ments are material and relevant to the
issues at trial. Just as a witness may not
be impeached on collateral matters, a
witness may not be “Jetted” on such
collateral matters. The Jett rule permits
impeachment of a witness but only will
permit impeachment of a witness who

has personal knowledge of the facts. The
problem in Askew’s case was that the
Commonwealth was attempting to prove
by second hand hearsay that Askew ad-
mitted the shooting. The real mischief in
such a practice, according to the court,
was that a connection between Askew
and the statement attributed to him was
never shown by the Commonwealth.
Under these circumstances the court
ruled that the statement was “inherently
unreliable” and that if Jett was used to
allow admission of such evidence the
hearsay rule would be done away with.

Askew is an important case because it
prohibits the Commonwealth from
avoiding the hearsay rule and back-door-
ing incriminatory statements by the
defendant through persons with no per-
sonal knowledge. The strong language of
the court indicates that it does not want
similar future attempts and therefore this
case can be used to limit a parade of
witnesses who heard something from
someone else.

(7) Burden of Proof

In this past year the courts have had
occasion to comment on Commonwealth
v. Sawhill, Ky., 660 S.W.2d 3 (1983) in
two cases. Neither case settled finally
what Sewhill means on appeal, but one
did settle the standard to be used by a trial
judge in determining whether to take a
case from a jury. In Askew v. Common-
wealth, Ky., 768 5.W.2d 51 (1989) the
court affirmed that the first statement of
law found on page 4 of Sawhill is the
proper rule for determining whether or
not the case should be submitted to the
jury. In that portion the rule states that if
the evidence is such that the jury might
fairly find beyond reasonable doubt all
the elements of the offense then the
evidence is sufficient and the case should
be submitted to the jury. This ruling is
not anything now, but is a convenient
restaternent of the standard that should be
cited to the circuit court or district court
judge at the close of all evidence.

The next case dealing with this issue is

- Barnett v. Commonwealth, Ky., 763

S.W.2d 119 (1989). Here the court was
required to consider the apparent dif-
ference in language between Sawhill and
the federal standard of Jackson v. Vir-
ginia, discussed in Moore v. Parke, 846
F.2d 375 (6th Cir. 1988). The Jackson
standard requires a habeas corpus court
to ook at the evidence in the light most
favorable to the Commonwealth and to
determine if any finder of fact could find
guilt under the evidence. In Barnett the
court observed that there was no dif-
ference between this standard and
Sawhill. This is a somewhat disturbing

ruling because there is a difference in the
language between Sawhill and Jackson
v. Virginia. On page S of the Sawhill case
the standard is declared to be that if under
the evidence as a whole it would not be
clearly unreasonable for a jury to find the
defendant guilty he is not entitled to a
directed verdict of acquittal. In Sewhill
the court noted that this was a higher
standard and constituted the appellate
standard of review. In addition, Sawhill
rejected the “scintilla” rule and required
evidence of substance to uphold the ver-
dict. The question in Sawhill has always
been whether the middle paragraph on
page 5 which requires the trial court to
draw all fair and reasonable inferences in
favor of the party opposing the directed
verdict applies only to the determination
of the trial judge when presented with a
motion for directed verdict or whether it
also applies to the determination of the
appellate court. None of the cases
decided since 1983 has specifically dealt
with this question. By now saying in
Barnett that the Jackson v. Virginia
standard does not differ in any substan-
tial way from the Sawhill standard the
court may be indicating that in Kentucky
inferences should be drawn in favor of
the Commonwealth on appeal as well.

(8) Use of Prior Convictions

As might well be expected given the
number of instances in which prior con-
victions are used to enhance current
penalties the courts have been fairly busy
in this area. Four important cases have
been decided by the Kentucky courts and
one important case has been decided by
the Sixth Circuit. The Kentucky cases
deal with DU], truth-in-sentencing and
PFO. The first case decided was Asher v.
Commonwealth, Ky.App., 763 S.W.2d
153 (1988) which presented the question
of whether the Commonwealth was en-
titled to introduce a prior DUI conviction
during its case-in-chief of a subsequent
offense if the defendant was willing to
stipulate the existence and validity of the
prior and agreed to submit an enhanced
penalty range to the jury. Relying on
previous practices the Court of Appeals
held that the Commonwealth is entitled
to introduce the prior because the
decision as to bifurcation of proceedings
is one that has customarily been left up
to the General Assembly and therefore
the use of a prior conviction in the case-
in-chief where the General Assembly has
not provided for bifurcation is not neces-
sarily prejudicial. The court did say that
the trial judge should give an admonition
about proper use of the prior conviction.

The next case decided by the court was
Tipton v. Commonwealth, Ky.App., 770
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3.W.2d 239 (1989). In that case the court
jealt with a situation in which a defen-
lant had entered a guilty plea through his
itorney under RCr 8.28(4) but had not
»een personally present at the time of the
:ntry. The Court of Appeals ruled that
uch a plea violated Boykin v. Alabama
lespite the provisions of RCr 8.28(4)
vhich allowed an in absentia guilty plea
n misdemeanors. The specific holding
vas that it is an abuse of discretion for a
listrict court judge to accept plea of guil-
y in absentia for any offense which
night subsequently be the basis of an
nhanced penalty. The reason given by
he Court of Appeals was fairly
traightforward: if, for example, a DUI
onviction was entered in absentia then
he subsequent offense could never be
roved because the prior plea was in-
-alid. Presumably this language will
pply across the board for any offense
¢hich might subsequently be the basis of
n enhanced penalty, which means that
ny type of offense, whether failure to
ay taxes or licensing fee or something
f that sort, must be pleaded to by the
efendant in person.

1 Melson v. Commonwealth, Ky., 772
.W.2d 631 (1989) the Supreme Court
st out a list of when prior convictions
an and cannot be used for truth-in-sen-
:ncing (TIS) or PFO purposes. The
ourt held that where a conviction has
een entered it cannot be used in either
IS or PFO unless the time for appealing
as expired without an appeal having
sen taken or the Section 115 matter of
ght appeal has been affirmed. A prior
arrently being attacked under RCr
1.42 will not prevent use in these
roceedings nor will a pending motion
i discretionary review prohibit use. It
only where the motion for discretion-
<y review has been granted that the prior
mviction may not be used. Justice Leib-
m filed a dissent which made a good
:al of sense with respect to the discre-
nary review rule. There is generally
’ing to be a period of 40 days or so
hile the paperwork for the motion for
scretionary review is filed. Then there
a certain length of time necessary for
sermination of the motion. If the defen-
nt is unlucky enough to have a second
fense come to trial during this period
parently the Commonwealth can use
e prior conviction. If during the trial of
¢ second charge a motion for discre-
nary review is granted the Common-
zalth will be prohibited from using the
mviction. It seems clear that the wiser
le would have been to prohibit the use
“all appealed convictions until the final
tion of the Supreme Court, whether by
hearing or motion for discretionary
view, is taken.
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The next decision of importance is a civil
case which contains a definition of clear
and convincing evidence. The definition
is of importance in light of the Sixth
Circuit Court of Appeals decision in
Dunn v. Simmons, 877 F.2d 1275 (6th
Cir. 1989) which holds the Kentucky
Dunn rule, Dunnv.Commonwealth,Ky.,
703 S.W.2d 874 (1985) unconstitutional.

In Wehr Constructors, Inc. v. Steel
Fabricators, Inc., Ky.App., 769 S.W.2d
51 (1989) the Court of Appeals in
another context defined clear and con-
vincing evidence. Clear and convincing
evidence does not mean that the matter
is established beyond a reasonable doubt
but does mean that the evidence must not
be vague, ambiguous or contradictory
and it must come from a credible source.
Clear and convincing evidence does not
have to be undisputed or uncontradicted,
but it must meet the tests set out above.

The importance of this definition is
revealed when Dunn v. Simmons is
reviewed. In that case the Sixth Circuit
reviewed Boykin v. Alabama and held
that the basic point of that case was that
the State is required to prove that the plea
was intelligent and voluntary whenever
the plea is challenged. The Court refused
to presume a waiver of important federal
constitutional rights inherent in a guilty
plea from a silent record and therefore
held that where the waiver is sub-
sequently challenged the State must
demonstrate the validity of the waiver by
introducing a transcript of the proceed-
ings or, in the absence of a transcript or
where the transcript is insufficient, it
must Jook to extrinsic evidence such as
the recollections of those attending the
plea proceedings. If the record is inade-
quate to demonstrate the regularity of
proceedings at the time of a guilty plea’s
acceptance the State must make a clear
and convincing showing with this extrin-
sic evidence that the plea was in fact
intelligently and voluntarily entered.

The Kentucky Dunn rule was rejected
because it failed to meet federal stand-
ards, which govern the determination of
whether a plea of guilty is intelligent and
voluntary. The state Dunn rule was
rejected because it allowed the Com-
monwealth to carry its ultimate burden
of persuasion by substituting a presump-
tion for the clear and convincing
evidence required to demonstrate the
validity of prior guilty pleas. The Sixth
Circuit ruled that the presumption ac-
corded to the Commonwealth in Dunn v.
Commonwealth could not meet the
state’s ultimate burden of persuasion of
clear and convincing evidence.

The Sixth Circuit ruling is a welcome
rejection of the Dunn rule which has
allowed the Commonwealth to profit
from its failure to follow the clear dic-
tates of Boykin v. Alabama to create a
suitable record showing the knowing and
voluntary entry of guilty pleas. It allows
the defendant to point out that a presump-
tion of regularity should not be given
where a record obviously is not regular,
that is, where the absence of a record
shows clearly that the state has not com-
piled with Boykin v. Alabama’s direction
to create a contemporaneous record of
the proceedings.

(9) Use of Character Evidence

In three cases the courts have considered
different types of character evidence that
have not really been dealt with in recent
years. In Barnettv. Commonwealth,Ky.,
763 S.W.2d 119 91989) the Supreme
Court held that marital infidelity is ir-
relevant and incompetent as evidence of
character. In this case the Common-
wealth sought to introduce the fact that
the defendant was unfaithful to his wife
as part of its case showing that he killed
her for money. The Supreme Court
rejected this with a fairly categorical
statement that infidelity is irrelevant as
evidence of character.

The next case Morris v. Commonwealth
concerned the Commonwealth’s right to
“humanize” the deceased in homicide
cases. In Morris, Ky., 766 S.W.2d 58
(1989) the court noted that it had per-
mitted some latitude in establishing the
identity and general character of the
deceased when the evidence is not emo-
tional, condemnatory, accusatory, or
demanding of vindication. In Morris the
prosecutor eulogized the deceased
throughout the trial, introducing his prior
war record and emphasizing the fact that
he was killed in the act of defending his
family during a break-in. The court con-
demned this type of argument and stated
the limitations that it would require.

The last case decided was a peculiar in-
stance in which the Commonwealth tried
to use prior offenses of which the defen-
dant had been acquitted as evidence of
bad character. In Brown v. Common-
wealth, Ky., 763 S.W.2d 128 (1989) the
court noted that as a general proposition
evidence of good character may be
rebutted by evidence of bad character,
even if it reveals the commission of
another crime. However, the court held
that evidence that a person has been tried
and acquitted does not show bad charac-
ter. Such evidence is without any proba-
tive value and is potentially prejudicial
in that the jury may feel that the defen-
dant escaped justice the first time and



therefore decide not to let it happen
again. Although the defendant’s charac-
ter may be attacked, the court in this case
determined that there must be some
reasonable evidence to show bad charac-
ter.

(10) Note Cases

(a) Tipton v. Commonwealth, Ky.App.,
770 S.W.2d 239 (1989). This case, in
clearly identified dicta, construed the 20
minute eyeball rule of DUl/breathalyzer
cases to mean that as long as the officer
can observe by a presence-sense percep-
tion of the arrestee, the standard operat-
ing procedure has been met. The court
noted that the officer need not stare at the
arrestee for the full 20 minutes.

(b) Mozee v. Commonwealth, Ky., 769
8.W.2d 757 (1989). In this case the court
noted that a trial judge is not absolutely
bound by the testimony of medical ex-
perts in making a competency deter-
mination. The court ruled that the trial
judge may consider the testimony of lay
witnesses and rely on his own observa-
tions and impressions of the accused
based on conduct at the hearing and other
proceedings.

(c) Baker v. Hancock, Ky.App., 772
S.W.2d 638 (1989). This case presents a
summary of the rules concerning custom,
habit and admissibility of character
evidence. This case primarily cites to

Lawson’s Kentucky Evidence Law
Handbookbut is a convenient citation for
business customs and habit evidence.

(d) Tinsley v. Jackson, Ky., 771 S.W.2d
331 (1989). This is a further explanation
of the Sanborn lost evidence instruction
authorized by a plurality of the Supreme
Court in Sanborn v. Commonwealth,
Ky., 754 S.W.2d 534 (1988). This case
explains a little bit more about how the
missing evidence instruction is to be ap-
plied and was agreed to by 6 of the 7
members of the court. The court also
noted that in addition to the instruction
the judge has the option of limiting the
use of the evidence or prohibiting its
introduction.

(e) Davenport v. Ephraim McDowell
Hospital, Ky.App., 769 S.W.2d 56
(1989). This case is useful because it
contains the statement that closing argu-
ments are not to be considered evidence
by the jury. In addition, it describes a
peculiar situation in which an attomey’s
notes of the cross-examination of an ex-
pert were admitted into evidence at a
medical malpractice case. These notes
were authenticated by the witness as an
accurate summary of his testimony and
were therefore admitted as an exhibit.
The court clearly stated that such notes
should never be admitted into evidence
because they are “shrouded in slanted
subjectivity” and the prejudicial effect of
their admission is compounded by the

court’s imprimatur which will cause the
jury to be unduly impressed with their
significance.

() Underhill v. Stephenson, Ky., 756
S.W.2d 459 (1988). This case contains
the statement that the witness always has
the right to explain facts or inferences
from his testimony. In addition, it
describes the purpose of an avowal as a
device to permit a reviewing court to
have before it the information needed to
consider the ruling of the trial court. It
also contains the proviso that where there
is sufficient evidence before the review-
ing court on an issue the avowal is un-
necessary to determination on the merits.

(g) Commonwealth v. Pevely, Ky.App.,
759 S.W.24d 822 (1988). This case con-
strues RCr 10.24 to mean that the
directed verdict at the close of all
evidence should be made when all the
evidence that is going to be introduced
has been introduced.

DAVID NIEHAUS
Office of the Jefferson
District Public Defender
200 Civic Plaza
Louisville, KY 40202
(502)625-3800

Fact #7

Minority defendants are more likely to be sentenced to
death than white defendants, for the same crimes.

Recent research into sentencing patterns shows that in Georgia, for example, in cases in which the mur-
der victim was white, blacks are nearly three times as likely to be sentenced to death as whites.

For more information:

National Coalition to Abolish the Death Penalty, 1419 V. St. NW, Washington, DC 20009

it's easy to believe in the death penalty
-..if you ignore the facts.
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TIME OUT: YOUR EXPERT IS CONFUSED

Nearly twenty years ago I followed the
footsteps of a mentor, rather than the
advice of colleagues, and entered my
first courtroom as an expert witness.
Hundreds of cases and jury trials later, I
can say that my mentor’s promises of
challenge, hours of unpaid hard work,
personal growth, and valued collabora-
tive relationships have been more than
kept. Forensic psychology, for me, is
unlike anything else in the general field
of psychology. It is not for the faint of
heart or for the rigid. It is not for those
with a reluctance to commit to a case for
the duration.

Among the most rewarding aspects of
forensic psychology is consulting with or
teaching practicing attorneys and mental
health professionals about making expert
witnesses effective. In this article I build
on a more general, pioneering effort to
bring the law and other disciplines
together in Kentucky. I refer to the
popular “Law and Psychology” elective
begun by Steve Smith, J.D., (Professor
Smith is now Dean of the School of Law,
Cleveland State University) and Robert
G. Meyer, Ph.D., ABPP for the Univer-
sity of Louisville’s Law School and
Department of Psychology in the early
1970’s. For me, teaching challenges
have come not only from our Medical
School elective (the Forensic Behavioral
Sciences Study Group) but also from
such diverse activities as: workshops for
the American Academy of Forensic
Psychology, Law Schools, Bar Associa-
tions, and the National Legal Aid and
Defender Association consulting on
complex civil and criminal law cases:
forensic seminars for psychiatry resi-
dents; and giving examinations for the
American Board of Forensic Psychol-
ogy. Based on my experience, there
seems to be one sure bet for the attorney
who calls any but the few forensically
experienced mental health professionals:
Your expert is confused.

The areas of confusion are numerous.
However, there are some areas of con-
fusion that seem more important to note
than others:
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» The nature of expert witness tes-
timony

* The adversary system as a truth
finding process

* The definition of a crime

* The results of finding a person not
responsible for an act

* - Responsibility for dangerous per-
sons

* The competencieé needed to stand
trial

Here, my goal is to alert both legal and
mental health professionals to these
areas of confusion. We may hope that, in
the future, these areas of confusion will
be addressed to good effect early in each
instance that the two professionsinteract.

The Nature of Expert
Witness Testimony

The term expert, when applied to oneself,
is usually flattering. Therefore, it should
come as no surprise that mental health

‘professionals may be flattered when -

asked to be an expert witness. In fact, I
still recall what I felt, as a fresh-caught
Ph.D., when I was asked to be an expert
witness. Hearing my very modest
credentials presented by an experienced
attorney enhanced that fecling. A few
days before the trial I was certain, in my
own mind, that I was to go into court and
set the record straight about what really
had happened in the case! Today, of
course, I evaluate my credentials much
more modestly and accept my role as

assistant to the trier of fact. Presentation

of credentials, for example, I recognize
as a technical procedure rather than an

" ego enhancer. However, more important,

1 an aware that my qualification as an
expert simply changes the rules for my
testimony and does not inherently make
my testimony more credible, or more
valuable, than that of any other witness,

The attorney can help the expert avoid

Curtis Barrett

being confused, or shocked, by the treat-
ment given his credentials or opinions by
the other side. This can be done by
providing a clear idea of why there i,
under the law, a role such as expert wit-
ness. For my own part, I teach that expert
witnesses are sort of secondary wit-
nesses. Attorneys use them only when
facts will not carry the case without
proper interpretation. In other words, it
is no honor simply to be qualified as an

.expert but, rather, the label defines a role

that is useful to the courts and must be
played according to the court’s rules.

Truth Finding and the Adversary
Process

Professionals in the mental health fields
are usually grounded in one of three or-
ganized bodies of knowledge: medicine,
science, or theology. Each of these has its
unique method of determining when a
truth, worthy of integrating into practice,
has been found.

For medicine, truth permits a physician
to be properly calibrated. Medical
school, despite its emphasis on scientific

' ‘findings, really aims to prepare each

physician graduating to make the same
diagnosis, to prescribe equivalent treat-
ment(s), and to state the same prognosis
as any other properly calibrated
physician who is provided with the same
information. There is almost always a
standard physician whom new
physicians are expected to match,

Mental health professionals trained in
social work or psychology generally util-
ize statistical methods of discerning
truth. Findings that can be demonstrated
to occur, by chance, only 5 times in 100
(the magic .05 level) are acceptable for
use in practice, and findings that have
beenreplicated at the same level are even
more acceptable. Clinical knowledge is
less acceptable and the practitioner util-
izes this with much more reluctance than
does a physician,

Experts trained in theology, as a basis for
their mental health interventions, include
pastoral counselors. These persons may



have met very rigorous academic and
Board Certification standards that com-
pare quite well with those of the other
professions. These experts are used to
proceeding from an organized body of
knowledge that assesses truth on the
basis of such techniques as: reference to
authority (e.g., Biblical teachings),
Divine revelation, and exegesis. Such an
expert might, for example, help decide
whether a defendant’s belief reflected
accepted theological thinking or delu-
sion.

Obviously, none of the mental health

professions share either the law’s adver-
sary system or its idea of standards of
proof: i.e., beyond reasonable doubt,
clear and convincing evidence, weight of
evidence. Beyond reasonable doubt
probably comes closest to the .05 level of
statistics, Consistently, in my ex-
perience, naive expert witnesses are
stunned when attorneys ask whether a
specific opinion can be given and sup-
ported. Equally, they are surprised when
a concept from the mental heslth fields
seems to be forced to match a concept
from the law. It is not unusual for the
attorney to find the potential expert quite
amenable to legal arguments in the early
stages of trial preparation and, later, to
start contradicting himself/herself. This
may stem from the expert’s failure to
understand the adversary process and its
need to hone legal arguments to a fine
point. The expert, used to dealing mostly
in shades of gray, may well feel that early
statements have been modified to put
forth a position more strongly than the
data warrant. Naturally, this is frustrating
for the attorney, whose workload is in-
creasing as the trial nears, and out of
frustration the expert’s testimony may be
discarded. Using more sophisticated ex-
perts, of course, reduces this problem but
isnot always practical. Morereliably, the
attorney can start the education of the
expert witness very early in the process
and prepare the expert for what has to be
supported, by evidence, under the law. If
the expert cannot provide that evidence,
it should be made clear to the attorney
right away.

Perhaps the most confusing situation oc-
curs when both the attorney and the ex-
pertemphasize testimony on the ultimate
issue rather than presenting, for use by
the trier of fact, the evidence and logic
that seems to compel a particular profes-
sional opinion. An idea advanced by
Shapiro, [D.L.(1984) Psychological
evaluation and expert testimony. New
York: Van Nostrand Rhinhold Com-
pany.] has proved to be helpful in clarify-
ing the expert’s role in an adversary set-
ting. Shapiro holds that the expert should
advocate his or her opinion rather than

advocating that the trier of fact reach a
specific conclusion. In that way, the ex-
pertmay consider, state, andreject, other
interpretations of the data at hand. Ob-
viously, this process gives the trier of fact
the most complete and clear statement of
the expert’s reasoning from the evidence
available.

Criminal Responsibility

Attomeys know that for an event to
equate 1o a crime it must be proved that
there was an inherently bad or forbidden
act (actus reus) and an evil state of mind
(mens rea.) However, mental health
professionals generally have great dif-
ficulty understanding this. Instead, they
seem to proceed from the idea that a
crime has occurred when actus reus has
occurred. In nearly every case discussion
I have heard concerning criminal respon-
sibility, it has become clear that the men-
tal health professionals see the mentally
ill defendant as guilty of a crime. The
question is whether the defendant should
be let off. If let off for mental reasons,
the mentally ill defendant is still seen as
guilty in the same way that other con-
victed persons are guilty: they deserve
punishment, usually meaning restriction
of their freedom. The term “not guilty,”
in the phrase “not guilty by reason of
insanity” is usnally lost entirely on these
professionals. Thus, with the issue of
“guilt” supposedly resolved, the mental
health professional can become confused
when told that no crime may have been
committed and no punishment is due.
Typically, I am asked something like: “If

- he did it, and we know he did it, how

come he isn’t guilty, and how come he
can go free?” These observations suggest
that an attorney who retains an expert
witness in a criminal responsibility case
would be well advised to determine
whether the expert understands how
crime is defined under the law.

The dimensions of this problem, and its
importance, often become clear when the
discussion moves on to “guilty but men-
tal ill (GBMI).” I have found GBMI to
be compatible with the thinking of quite
a large percentage of mental health
professionals. They seem to perceive that
GBMI takes into account both the need
of the defendant for therapy and the need
of the public to respond to danger. It has
been quite difficult to convince mental
health professionals that there can be no
guilty party when there has been no
crime, i.e., because mens rea was lack-
ing. I ask, often, “If there has been no
crime and there is no guilty party, how
can anyone be found GBMI?” The
response from the mental health profes-
siona! is, usually, that a crime was com-
mitted but that, due to current mental

illness, the defendant is to receive care,
not incarceration. Often, to make the
point, I thenresort tohyperbole, suggest-
ing other sorts of “guilty” findings, i.e.,
guilty but short, guilty but from Indiana,
guilty but allergic to cats, efc.

Usually, it is possible, eventually, to
make the point that guilty, is guilty, is
guilty. Persons who are found guilty lose
their civil rights. Atleast two individuals,
one in Indiana and another in Illinois, are
under death sentence after having been
found guilty but mentally ill. Nothing is
really gained by adding adjectives to a
guilty finding other than, perhaps, easing
the feelings of a jury. Those found guilty,
whether GBMI or simply guilty, receive
what mental health care there is available
in the overloaded correctional systems
just as they receive other medical and
educational services there. Being in
prison “GBMI” gives the convicted per-
son no special status and assures no par-
ticular attention to the mentally ill part of
the jury’s findings.

The Issue of Dangerousness

Dangerous persons present the mental
health professional with many dilem-
mas. Very often mental health profes-
sionals deem themselves responsible,
somehow, for protecting society from the
dangerous mentally ill. Certainly, on
those rare occasions when a mentally ill
person commits a violent act, mental
health professionals are likely to be taken
to task for any furlough or release
decision. Thus, when called upon io tes-
tify as a expert witness about criminal
responsibility, and exposed to a person
who has committed a homicide, the men-
ta] health professional may become
caught up in the questions of what it is
right to do with a dangerous person
rather than what the law specifies. Ason
psychiatry resident put it, “Dangerous
people belong in prisons. That's what
prisons are for!” This psychiatrist-in-
training did not say, “Dangerous, con-
victed (guilty) people belong in prisons.”

A mental health professional who does
not make the critical discrimination just
illustrated might make a very ineffective
expert witness. Fear that a “not guilty by
reason of insanity (NGRI)” finding
might put a previously dangerous person
back on the street could easily bias tes-
timony and the opinion that was
rendered. This is especially so in a case
where there is a close call. Of course, it
is precisely these “close call” cases that
come to court since defense and prosecu-
tion experts generally agree on the diag-
nosis in the vast majority of insanity
defense cases.
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Obviously, there is some reality in the
mental health professional’s concern,
The movement, in the United States,
away from a parens patriae view of civil
commitment (need for treatment) toward
a police powers formulation (dangerous
to self or others) has concerned many
mental health professionals. Effective
treatments for dangerous persons, no
matter how well executed while those
dangerous persons are under control,
have no effect when not used. For ex-
ample, a patient who responds to
psychoactive drugs, but who is not incar-
cerated, is very likely to stop taking the
drugs after being discharged. The
medication effect is then lost. It is only a
matter of time and circumstance, for
many, until they are again troubling or
dangerous.

Attorneys probably will find it worth
calling time out in order to explain to
mental health professionals the distinc-
tion between responsibility in a criminal
proceeding and responsibility in a civil
commitment proceeding. Unfortunately,
the mental health professional usually
has far more experience with the many
weaknesses of the civil commitment
statutes than does the attorney and the
explanation probably will fall on deaf
ears. As an alternative, the attorney can
help the mental health professional by
showing that dangerousness is generally
a civil matter, dealing with the Ppresent or
the future, and that determining respon-
sibility for a criminal act deals with a past
event being assessed according to
criminal law. A finding under civil law
does not directly affect a finding under
criminal law, or vice versa. At the end of
a criminal trial, resulting in a finding of
not guilty by reason of insanity, any
proper civil proceedings can be started.
The attorney’s explanation can go on to
say that, having been found not guilty
(though by reason of insanity) the defen-
dant will soon go outside the jurisdiction
of criminal procedure and to stand before
the civil system just like any other
citizen. If there is a real difference, that
difference is in the wealth of information
available to the civil proceeding indicat-
ing the past dangerousness of the in-
dividual found NGRL The burden of

ving present dangerousness to self or
grtt(:ers, in the civil proceeding, remains.

Competence (Fitness) to Stand Trial

As with so many mental health profes-
sionals, my first case involving com-
petence to stand trial was not recognized
as such at the time. The issue emerged
after successful appeal when a second
trial was attempted. Clearer, in my
memory, is the first case where I was
retained, formally, to assess a
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defendant’s competence to stand trial
(CST). After the initial examination [
announced, with confidence, that the
defendant could not .be competent to
stand trial since he was severely
schizophtenic. Thanks to a patient and
highly competent attorne , my education
about CST really started then!

From my experience, I believe that men-
tal health professionals generally share
the lay perception that defendants have
little of importance to do in the presenta-
tion of their case. Attorneys are

presumed to defend a relatively passive '

client. Almost always it comes as a
surprise that there are decisions that the
attorney must leave up to the defendant.
Believing that the defendant has little to
do, and that the attorney calls all of the
shots, a mental health professional who
has never seen a full criminal trial or
defended himself/herself in court, may
well feel all right about saying a defen-
dant is fit for trial. There might be more
reluctance to state that the same mentally
ill defendant is fit to serve in the space
shuttle orto make critical decisions about
the mental health professional’s invest-
ment portfolio! Yet, in the United States
at least, we espouse the view that per-

'sonal liberty is to be valued more than

property (witness the differing standards
of proof in criminal and civil cases).

Quite often mental health professionals
conclude that a defendant can col-
laborate with his/her attorney -even
though that process, or its equivalent, has
never been observed. This may stem
from ignorance as well as confusion
about what the process entails. For ex-
ample, the skills that a defendant must
have inorder for a prosecutorto carry out
most of his or her required courtroom
roles seem to be few. The prosecutor has
very little interaction with a defendant
and, except for cross examination, would
seldom need the defendant to have fol-
lowed testimony or recalled events. The
prosecutor might actually find more ad-
vantage in conducting cross examination
if the defendant had not followed what
went on in the trial. It is the defense
attorney who is most likely to have con-
cern about incompetence in the defen-
dant and to be concerned about that lack
of competence. In point of fact, however,
every officer of the court, has a duty to
assure that the defendant is competent to
stand trial. While each may apply the
Dusky standard differently, for different
reasons, the duty is still the same. It can
help for the'attorney to point out that the
mental health professional’s focus on ad-
vocating an opinion, rather than assum-
ing that there is a “win-lose” situation in
a competence hearing, helps all officers
of the court to meet a duty. Trial of a

N

 defendant wh'o\issn\o.t competent to stand

trial is a loss for everyone, The adversary
system, in competency hearings as in ajl
other proceedings, is what assures that
the trial can be fair,

These comments about CST and
courtroom process are, of course, what
the law requires but in specific cases,
unfortunately, may not reflect the real
world of the adversary system very well,
One need only consider recently
publicized trials in which the competen-
cy of defendants to stand trial may have
less important than the pressure to
dispose of cases with strong community
interest. Nevertheless, it is helpful to give
the confused potential expert witness the
correct perspective. This is no different
that the expert’s daily world in which, for
example, the ideal of a perfectly reliable
psychological test is problematic but al]
strive for it. Competent witness behavior
by the mental health professional can
help immeasurably as the adversary sys-
tem moves to accomplish a just result.

Summary

After some two decades of practice and
teaching in the Forensic Behavorial
Sciences, and many appearances as an
expert witness, I have become convinced
that most mental health professionals
remain rather confused about the role of
an expert witness in the courtroom. This
confusion stems largely from confusion
about fundamental concepts and proce-
dures in the practice of law. Here, some
of the confusions and some ways to
eliminate or reduce the confusion have
been stated. I hope that this effort has
been worthwhile and that the suggestions
made here will prove useful. However,
my strongest hope is that attorneys who
read this paper will be motivated to
monitor their own assumptions about
what mental health professionals think
and do in the courtroom. Explicating
those assumptions should lead to a more
careful development of the attorney-ex-
pert witness relationship and, in turn,
more effective testimony by mental
health professionals.
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THE NATURAL SEQUELA TO THE
BATTERED WOMAN SYNDROME

INTRODUCTION

There are occasions in a domestic
homicide case where there is no ready or
apparent defense. Before accepting the
Commonwealth’s version of what
transpired, it is imperative that you as a
defense attorney step back and fully con-
sider and understand the various intra-
family relationships and the significance
of the “battered woman syndrome” con-
cept and what now reasonably flows
therefrom. This author had the occasion
to try two separate homicide cases in-
volving the killing of a husband by a
battered and abused wife, Common-
‘wealth v. Daisy Piper, Muhlenberg Cir-
cuit Court, CR #800 (1973). Common-
wealth v. Marjorie Taylor, Ohio Circuit
Court, CR #10,403 (1976). The dece-
dent’s prior acts and the physical and
emotional toll that it took on the
defendant’s wife was an integral part of
each defense. We certainly did not pos-
sess the mental acuity to understand the
psychological aspects of the defense
raised, nor did we anticipate that it would
later be refined into what we now know
as the battered woman syndrome.
Psychological testimony was not intro-
duced, although we now recognize that
it would have substantially enhanced the
jury’s understanding of both the defen-
dant wife’s fears and the reasons for her
apparent precipitous behavior.

More recently, I was confronted with a
defendant who was charged with killing
his son. Commonwealth v. Charles
Chadwick, Ohio Circuit Court, CR #86-
CR-053. There was no apparent indica-
tion of evidence of self-defense. Five eye
-witnesses gave consistently inconsistent
versions of the events leading up to the
shooting. At first blush, none of the wit-
nesses gave statements which in any way
could be construed to support the com-
monly accepted theories of self-defense.
Many hours of legal research left this
author without any vision as to how a
defense could be made for the defend-
ant’s father. Through chance rather than
design,  happened to read a KATA bul-
letin in which our colleague, Robert E.
Sanders, reported on his successful

defense in the case of Commonwealth vs.
Heidi Harmeling, Kenton Circuit Court,
4th Division, 86-CR-298. Several con-
versations with Bob ensued and he was
kind enough to open his entire file in the
Harmeling case to me. From his assis-
tance sprang a defense based upon an
extension of the battered woman
syndrome to other familial relationships.
Based upon our experience in the Chad-
wick case, it is submitted that the ac-
cepted theory of self-defense arising
from the existence of the battered woman
syndrome can, does, and should extend
to all forms of domestic intra-family
violence and homicides. It is the sequela
of the battered woman syndrome that is
the subject of this article.

I. DEFENSE CONCEPTS AP-
PLICABLE TO INTRA-
FAMILY VIOLENCE AND
HOMICIDES.

A) SELF-DEFENSE

~The use of physical force by one person

upon another is justified only when the
individual believes that such force is
necessary to protect himself against the
imminent use of unlawful physical force

by the other person. The use of deadly

force is justified only when the in-
dividual believes that such force is neces-
sary to protect himself against death,
serious physical injury, kidnapping, or
sexual intercourse compelled by force or
threat. KRS 503.050. Thus, what the
defendant believed immediately prior to
his use of force is the crux of all self-
defense cases.

Our present law of self-defense is little
more than a codification of what the law
of this jurisdiction has always been. The
reasonableness of the actions of an in-
dividual using deadly force and asserting
self-defense has always been the primary
focus of the jury’s inquiry. In Rose v.
Commonwealth, Ky., 422 SW.2d 130
(1968), the Supreme Court was con-
fronted with an admitted killing where
the defendant claimed self-defense. The
deceased was not armed at the time of the
shooting. The defendant alleged that the

AV, Conway, I

trial court erred in failing to direct a
verdict of acquittal. The Supreme Court
stated:

Defendant contends he was entitled
to a directed verdict because the
deceased was the aggressor and he
was justified in killing him in self-
defense. However, since the de-
ceased was not armed, the significant
question was presented as to whether
defendant had reason to believe his
life was in danger or that he would
suffer serious bodily harm. No one
has the right to kill another for a
threatened simple assault. Sikes v.
Commonwealth, 304 Ky. 429, 200
S.W.2d 956. Defendant must have a
reasonable belief of imminent danger
and there must be a necessity to kill
in order to avert that danger. See
Martin v. Commonwealth, Ky., 406
S.W.2d 843. A jury could properly
conclude that defendant had no
reason to believe himself in
- "serious"danger or there was no ap- -

parent necessity for the killing.

Id.ar132.

See also Poe v. Commonwealth, Ky., 51
S.W.2d 937 (1932); Pelfrey v. Common-
wealth, Ky., 75 S.W.2d 510 (1934);
Wireman v. Commonwealth, Ky., 162
S.W.2d 557 (1942); Chinn v. Common-
wealth, Ky., 310 S.W.2d 65 (1957).

" Because of its obvious subjective nature,

it is incumbent upon the trained prac-
titioner to introduce adequate evidence
to substantiate both the basis and the
reasonableness of the defendant’s
beliefs. The defense’s burden is not les-
sened by the intra-family violence set-
ting, although the defendant will have
had a prolonged and repetitive exposure
tothe violent and abusive behavior of the
other family member. Ultimately, the
jury’s verdict is a measurement of your
ability to meet that reasonableness stand-
ard.

In domestic homicide, the actions of the
deceased in the days, weeks, months and
yes, years, preceding the homicide and
which brought your client to the moment
in which he chose to use deadly force, are
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of paramount importance. You must es-
tablish the deceased as having a violent
abusive type personality. His character
must be placed before the jury at the
beginning of the trial and there should be
no let-up on that point until the trial is
concluded. Simultaneously, you want to
portray your client as being basically
non-violent and hopefully, that this is the
sole occasion in his life in which he used
any form of deadly force. As Bob
Sanders correctly states in his article :
“Self Defense: Battered Woman Syn-
drome”, The Advocate Vol. 11 No.5 at
37 (August, 1989), a battered woman
case is, in essence, like every other self-
defense case. The issues remain the
same. Those same issues are equally ap-
plicable to any other battered family
member who chooses to use deadly force
in his or her own defense against another
family member.

B) DEFENSE OF OTHERS

In the Chadwick case, our defense was
not only self-defense but also defense of
others. After the trial, members of the
jury confirmed that they based their ac-
quittal on the belief that Mr. Chadwick
was protecting other members of his
family, rather than acting in his own
necessary and reasonable self-defense.

Our jurisdiction has long recognized that
an individual can justifiably use deadly
force in defense of another person.
Where the defense is raised, it is the
burden of the defendant to show that the
other person he chose to defend was at
that time in imminent danger of serious
physical injury or death and that the
defendant acted reasonable under the cir-
cumstances. In Adkins vs. Common-
wealth, Ky., 168 S.W.2d 1008 (1943),
the Court of Appeals succinctly defined
the law of this jurisdiction as it relates to
defense of others. The Court stated:

Theright totake a human life inone’s
self-defense, or apparently necessary
self-defense, extends to acting in
defense of another under the same
circumstances; so facts which will
excuse a killing in defense of self,
likewise will excuse a killing in
defense of another, for it is a general
rule that whatever a person may law-
fully do for himself, he may lawfully
do for another:

Id. at 1008.

See also Tucker v. Commonwealth, Ky.,
140 S.W.2d 73 (1911); Pelfrey v. Com-
monwealth, Ky., 74 S.W.2d 913 (1934);
Brown v. Commonwealth, Ky., 214
S.W.2d 1018 (1948); Bowles v.
Katzman, Ky., 214 S.W.2d 1021; Hal-
comb v. Commonwealth, Ky., 280
S.W.2d 499 (1955); White v. Common-

October 1989/ the Advocate 36

wealth,Ky.,333 S.W.2d 521 (1960); and
Kilbourn v. Commonwealth, Ky., 394
S.W.2d 948 (1965).

Our present law on defense of others is
set forth in KRS 503.070 which
provides:

(1) The use of physical force by a defendant
upon another person is justifiable when:
(s) The defendant believes that such force is
necessary to protect a third person against
the use or imminent use of unlawful physi-
cal force by the other person; and
(b) Under the circumstances as the defen-
dant believes them to be, the person whom
. he secks to protect would himself have been
justified under KRS 503.050 and 503.060 in
using such ion
(2) The use of desdly physlcal force by a
defendant upon another person is justifiable
when:
() The defendant believes that such force is
necessary to protect a third person against
imminent death, serious physical injury,
kidnapping or sexual intercourse compelled
by force or thmt. and
(b) Underthe circumstances as they actually
exist, the person whom he seeks to protect
would himself have been Jmmﬁed under
KRS 503.050 and 503.060 in using such
protection,
As shown in section II of this article, the
potential use of this defense in a domestic
violence setting is significant. In inves-
tigating your case, extensive inquiry
should be made not only with regard to
the action of the deceased toward the
defendant, but also with regard to his
actions towards other family members.
Only after the deceased’s behavior
towards the entire family unit is fully
known and appreciated can a reasoned
determination be made with regard to the

nature of your defense.
II. THE SEQUELA TO THE
BATTERED WOMAN
SYNDROME

There is little reason for this author to
attempt to expand on Bob Sanders excel-
lent August Advocate article as it pertains
to the battered woman syndrome. How-
ever, it is important to reiterate certain
statements contained in his article so that
you can understand how they are equally
applicable to other family violence set-
tings. The battered woman syndrome
results from repetitive acts of violence
and abuse to 2 woman. Like Pavlov’s
dog, shelearns to recognize the signs that
another attack is about to occur. Based
upon thatanticipated violence and abuse,
the battered woman lashes out in her own
necessary and reasonable self-defense. If
such anticipated behavior is necessary
and reasonable in the battered woman,
then why would such behavior not equal-
ly be applicable to other recipients of

N

regular violence and abuse within the
family unit. By analogy, examples might
be:

(1) A son defending himself against
the anticipated violence and abuse of
his father or mother.

(2) A daughter defending herself
against the anticipated violence and
abuse of her father or mother,

(3) A husband defending himself
against the anticipated violence and
abuse of his wife.

(4) A father defending himself
against the anticipated violence and
abuse of his son or daughter.

(5) A mother defending herself
against the anticipated violence and
abuse of her son or daughter.

(6) A brother defending himself
against the anticipated violence and
abuse of another brother or sister.

(7) A sister defending herself against
the anticipated violence and abuse of
another sister or brother.

(8) A grandfather defending himself
against the anticipated violence and
abuse of a grandson or grand-
daughter.

(9) A grandmother defending herself
against the anticipated violence and
abuse of a grandson or grand-
daughter.

(10) A grandson or granddaughter
defending themselves against the an-
ticipated violence and abuse. of a
grandfather or grandmother.

(11) A nephew defending himself
against the anticipated violence and
abuse of an uncle or aunt,

(12) A stepson or adopted son
defending himself against the an-
ticipated violence and abuse of his
step-father or adoptive father.

As you can see, the possible extension of
the accepted theories enunciated in the
battered woman syndrome cases to other
self-defense cases: arising within the
intra-family domestic setting are exten-
sive. It is, of course, necessary that the
defendant in such a case have regular
exposure to the violent and abusive fami-
ly member and that he learned to recog-
nize the signs that indicate that an attack
is imminent. If it is justified for a battered
woman to defend herself through the use
of deadly force in such situations, then it
is equally justified for another member
of the family unit to defend him or herself
in a like or similar circumstance.




In this author’s opinion, the next logical
extension of this theory of defense is to
the protection of another member of the
family unit who is the recipient of regular
and repetitive violence and abuse.
Again, the defendant, as a member of the
family, comes to recognize the signs and
symptoms which indicate that the ag-
gressive family member is about to per-
petrate his violent and abusive behavior
on another member of the family. Fre-
quently, the aggressive individual will
choose to single out and direct his abuse
towards one particular member of the
family. Like the self-defense cases listed
above, the potential for one member of a
family to protect another member of the
same family from the anticipated violent
behavior of a third member is obvious,
though we suspect not fully appreciated.

In the Chadwickcase, the jury’s acquittal
was based on their finding that Mr. Chad-
wick believed that his son was going to
physically attack and abuse his wife.
The evidence substantiated a long his-
tory of violent behavior and abuse from
the son towards his mother, his father,
and his grandfather. Although the son
had not actually attacked his mother on
the date of the shooting, all the recog-
nizable signs and symptoms of attack
were present. The son was healthy and
strong and his mother was sickly and
disabled. If the battered woman syn-
drome theory extends to the family situa-
tion where defense of another becomes
applicable as we believe occurred in the
Chadwick case, then its application is
equally applicable to any of the follow-
ing family violence situations:

(1) A mother acting in defense of her
husband from the anticipated
violence and abuse of a son or
daughter. :

(2) A brother acting in defense of his
sister from the anticipated violence
and abuse of a mother or father.

(3) A sister acting in defense of her

brother from the anticipated violence

and abuse of a mother or father.

(4) A mother acting in defense of her
daughter or son from the anticipated
violence and abuse of her husband.

(5) A father acting in defense of his
daughter or son from the anticipated
violence and abuse of his wife,

(6) A brother acting in defense of his
sister from the anticipated violence
and abuse of another brother or sister.

(7) A sister acting in defense of her
brother from the anticipated violence
and abuse of another brother or sister.

(8) A father acting in defense of his
own parents from the anticipated
violence and abuse of a son or
daughter.

(9) A mother acting in defense of her
own parents from the anticipated
violence and abuse of a son or
daughter.

OL - SUGGESTIONS FOR
TRIAL PREPARATION

Whether your defense is self-defense, or
defense of others, the reputation and be-
havioral characteristics of your client
and the deceased will be the focal point
of the trial, and ultimately the basis on
which the jury will reach its decision.
You must make the deceased a part of the
trial, almost as if you had exhumed him
from the grave and had him sitting next
to your client. With that thought in mind,
your pretrial investigation must be exten-
sive with regard to all of the various
relationships and associations of the
deceased. Interview your clientrepeated-
ly with regard to his relationship with the
deceased, the deceased’s relationship
with other family members and with
other people. To the extent possible,
repeated interviews should be conducted
with family members concerning their
relationship with both defendant and the
deceased. Remember, the attitudes of in-
dividual family members frequently
change as the emotion of the killing
wears off and the realization of a pending
murder trial sinks in. Neighbors and
friends of the decedent and decedent’s

+ family should also be interviewed. The

local police, governmental officials, and
the family physician are frequently ex-
cellent sources of information, if not also

witnesses. Medical and hospital records

shquld not be overlooked.

In the Chadwick case, we were able to
establish the defendant’s reputation as a
non-violent person from the family,
neighbors, local police, community

. leaders, and family physicians. To the
~ contrary, the deceased’s reputation for

violence in general and towards specific
members of the family was established
through the prosecution’s own wit-
nesses, from the local police, and from
former governmental officials, i.e., a
former county attorney and jailer.

In conducting your investigation, don’t
be afraid to be persistent. Each repeated
interview will bring forth new facts
which are relevant to your defense.

IV. TRIAL TACTICS

A) VOIR DIRE
You want the prospective jury to know

immediately the nature of the defense
which you are raising, so tell them and
ask them in your voir dire examination.
Tell them that this case involves a father
who shot his son and our defense will be
self-defense, or defense of others. Ask
them as a panel and individually, if ap-
propriate:
Can you and will you find for the
defendant if you believe from the
evidence that at the time of the shoot-
ing he belicved that he was in danger
of serious physical injury or death,
and that he acted in his own neces-
sary and reasonable self-defense; or

Can you and will you find for the
defendant if you believe from the
evidence that at the time of the shoot-
ing he believed that his wife was in
danger of serious physical injury or
death, and that he reasonably acted in
her protection and defense?

In propounding these questions, never
accept the jury’s silence as having any
meaning. Have the jury either nod or
state in the affirmative that under these
circumstances they will find in favor of
your client.

It is also important to explore with the
jury the significance of the family
relationship. Ask them:

Would the fact that a father shot and
killed his son cause you to find
against the father, even if the father
acted in his own necessary and
reasonable self-defense, or in the
defense of others? '

Make sure that the family relationship
alone will not prejudice or cloud any

- prospective juror’s decision.

Recognize any problems areas in your
case which are known to the prosecution
and which will arise at trial. Anexample
is alcohol use or intoxication by your
client at the time of the alleged incident.
I your client was intoxicated and if your
know or have reason to believe that the
evidence is going to be introduced, bring
it front and center in voir dire. Tell the
jury that you anticipate the evidence is
going to be introduced and ask them:

Is there any member of the jury panel
that is strongly opposed to the use of
alcoholic beverages?

For those that are opposed, ask them
individually:
Would the sole fact that the defen-
dant was drinking at the time of the
incident cause you to be more likely
to find him guilty, regardless of the
other evidence introduced?
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If you are concerned about the
defendant’s name, appearance, race,
nationality, etc., share your concerns
with the jury and ask them the ap-
propriate questions to alleviate those
concerns.

If you are in a jurisdiction where you can
secure the jury list and qualifications
well in advance of trial, no time will be
better spent than thoroughly investigat-
ing the jury panel. The more you know
about the individual juror before trial, the
better you will be able to conduct the voir
dire examination. If the investigation
reveals facts about the individual juror
which causes you concern, you should
consider asking the juror about your con-
cems. If appropriately handied, your
knowledge of the individual jurors will
impress rather than alienate both the in-
dividual juror and the entire panel.

The selection of a jury is more difficult

| - ina family violence case because each of

us has had a mother, father, grandfather,
or grandmother. Most of us have
brothers, sisters, children, etc. Bach jury
member will have an understanding of
the various intra-family relationship and
a concept as to how those relationships
should interact and relate one to the
other. Frequently, if not in most cases,
the prospective juror will have some
“black sheep™ member of the family who
is dishonest, abusive, and violent. As a
consequence, in these type cases, it has
always been difficult for me to determine
whether the best jurors are young or old,
male or female, black or white, catholic
or protestant, religious or non-believers.
Again extensive pretrial investigation of
the individual jurors is not only impor-
tant, it’s mandatory.

However, no amount of investigation can
replace the single most important tool in
the selection of a jury - the experienced
trial lawyer’s instincts. If any prospec-
tive juror causes you concern, for known
or unknown reasons (causes the hair to
raise on the back of your neck so to
speak) — strike the juror. Remember,
your own instincts rarely lie to you.

B) OPENING STATEMENT

In a domestic homicide case where you
are asserting either self-defense or
defense of others, never reserve your
opening staternent until the conclusion of
the prosecution’s proof. Remember, the
deceased is a no-count violent individual
and you want the jury to know that at the
earliest possible moment. Do not assist
the opposition in wrapping themselves
with the flag of authority by referring to
them as the Commonwealth. They are
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the prosecution. On the other hand, y01\n'
client is not the defendant. Personalize
him for the jury by referring to him by
his given name. In the Chadwick case,
my client was elderly and disabled, so I
either referred to him by his given name
or by calling him Mr. Chadwick.

The prosecution’s evidence which is
detrimental to your defense should be
brought out, aired, and to the extent pos-
sible, explained in your opening state-
ment. By doing this, you deny the
prosecution the benefit derived from the
Jury first hearing of the evidence in,their
direct proof. You also establish
credibility with the jury not only for your
client, but also for yourself.

Tell the jury about the deceased’s prior
acts of violence and abuse towards your
clients and members of the family unit.
Take pains to explain your clients’
reputation for non-violence.

If your case includes the introduction of
exhibits, consider not only discussing
them, but also showing them to the jury.
In order to display an exhibit in open
statement, it is only necessary that you
intend to introduce it during trial. See
Shelton v. Commonwealth, Ky., 134
S.W.2d 653 (1939); Osborne, Kentucky
Trial Handbook, Sec. 95 p. 118.

In the Chadwick case, both the deceased
and the defendant were well over the
recognized limit of intoxication at the

-time of the shooting. In addition,

prosecution’s laboratory studies on the
deceased revealed the presence of a fre-
quently used and abused narcotic drug.
That exhibit was enlarged and along with
several other exhibits, was displayed to
the jury in opening statement. By dis-
cussing the deceased’s prior acts of
violence and abuse and by displaying
selected exhibits to the jury in opening
statement, we were able to make the
deceased’s character the focal issue in
the trial. ..

Whether you believe in primacy or
recency, the opening statement is equal
in importance to the closing summation.
Don’t waste your time and more impor-
tantly, your efforts, by telling the jury
that what I am about to say is not
evidence. Tell them a story which is later
supported by your evidence and they will
come to their own conclusion that the
deceased “deserved killing.”

V. PROSECUTION’S PROOF

With our present discovery rules, there is
little excuse for a defense attorney not
fully understanding the prosecution’s
case. Effective cross-examination of the
prosecution’s witnesses does not just

Sy

happen, ‘it comes from thorough and
complete préparation. You should an-
ticipate virtually every witness that the
prosecution will call and what that
witness’s testimony will be. You should
know before your first question on cross-
examination what you wish to elicit from
the particular witness. Do not attempt to
conduct discovery on cross-examina-
tion, for what you are likely to discover
vﬁll be anything but beneficial to your
client.

Limit the investigating officers’ tes-
timony to their actual investigation and
any statement which your client in-
evitably gave to them. Do not let the
investigating officers bolster their tes-
timony by reciting their version of what
some out-of-court declarant told them.
The effect of such blatant hearsay can be
devastating. Unless you are completely
acquainted with the trial judge, do not
assume that he understands the rule
enunciated in Jett v. Commonweaith,
Ky., 436 S.W.2d 788 (1969), and its
prodigies. As previously indicated, in
the Chadwick case, there were 5 eye-
witnesses to the shooting. We filed a
pretrial motion in limine requesting the
Court to prevent and prohibit any
prosecution witness from bolstering his
testimony by reciting the statements
made by the various out-of-court
declarants. Although the Courtrefused to
rule on the motion prior to trial, all trial
objections to hearsay were sustained.

- In your pre-trial investigation, check all

court records to see whether the deceased
has ever been charged with any criminal
offense. If so, verify the name of the
investigating and arresting officers. In
both the Chadwick case and the Piper
case, the prosecution’s investigating of-
ficers had previously arrested the
deceased on several occasions. To the
prosecution’s utter chagrin, the inves-
tigating officers were knowledgeable
about the reputation of both the defen-
dant and the deceased. In each case, the
defendant’s reputation was good and the
deceased’s reputation was bad, How-
ever, don’t ask the officers character
questions, unless you are sure of their
answers.

The prosecution’s evidence may also in-
clude members of the family who have
some knowledge of the killing. These
witnesses are frequently closely related
to both defendant and deceased. It should
be expected that they will be extremely
emotional immediately after the inci-
dent, s0 any oral or written statement
which they gave may well be inaccurate.
These witnesses may ultimately wish to
be helpful to the defendant. In any case,
you should have ready access to them
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prior to the trial and have full knowledge
of what the substance of their testimony
would be. Because they are the
prosecution’s witmesses, their r

to your leading questions can and should
be most beneficial to your client. A note
of caution, the intra-family witnesses
may want to help so badly that they com-
promise their own testimony by testify-
ing in a manner which is entirely incon-
sistent with the original statement that
they gave to the investigating officers.
Their inconsistencies should be an-
ticipated and explained, if possible.

If, through adequate preparation, you
succeed in limiting and mitigating the
effectiveness of the prosecution’s wit-
nesses, your cross-examination has been
successful.

VL. DEFENSE’S PROOF

If at all possible, the defendant must take
the stand. Since they invariably give
some type of statement to one of the
investigating officers, their testimony
needs to be as consistent as possible with
the statement given. If there are inconsis-

tencies, they need to be explained in the

direct proof. The defendant must testify

" as to the repeated violence and abuse of

the deceased and of the recognizable
signs which he observed immediately
prior to the incident. If your case is one
involving defense of others, the defen-
dant needs to testify about the prior acts
of violence and abuse which the

- deceased directed towards the other per-
- "son. Heneeds to state why he anticipated
- that another attack was imminent and

why he felt it necessary to intervene and
protect the other person.

Defendant’s evidence should include

“ any other family members who were not

called by the prosecution and who can
testify about the prior acts of the
deceased and the character propensities
of both defendant and deceased. (A
memorandum in support of the admis-
sibility of prior acts and threats filed in
the Chadwick case is available from
DPA.) An adequate number of other
character witmesses should be called to
substantiate the defendant’s non-violen

nature, and the deceased’s contrary dis-
position. The character witmesses should
be well known and respected within the
community and where possible, should
include individuals with some present or
post association to law enforcement.

Do not hesitate to use expert testimony.
Most generally, the family physicians
will know and may have treated not only
the defendant, but also the deceased.
They may very well know the reputation
of both within the community. They may

have actually witnessed or seen the
results of the decedent’s violent be-
havior. In the Chadwick case, we called
two physicians to testify about the physi-
cal and emotional condition of the defen-
dant, his wife, and the defendant’s father.
One of the physicians had also treated the
deceased,inhisofﬁceandazthejail.l-lis
diagnosis ~— chronic drug abuse super-
imposed on a violent anti-social per-
sonality. A pharmacist was called to tes-
tify about the narcotic drug taken by the
deceased, the effects of the interaction of
that drug with alcohol, and the known
adverse reactions and side effects from
the use of that drug. Lastly, we called Dr.
Lenore Walker to testify concerning her
psychological evaluation and examina-
tion of the defendant. Her testimony es-
tablished that Mr. Chadwick had a reces-
sive non-violent type personality. She
reiterated that from her studies this type
of individual only becomes violent out of
absolute fear for themselves, or fear for
the safety of their loved ones.

It is important to know both your adver-
sary and the trial judge. Do not assume
that the prosecution knows the law of the
case as well as you do. On occasion, you

~ cantake your expert witnesses into other-

wise objectionable areas with devastat-
ing results. In the Chadwick case, after
providing Dr. Walker with the ap-
propriate hypothetical facts, we asked
her the following question:

Dr. Walker, based upon your educa-
tional background, training and ex-

.. perience, your evaluation of Mr.

Chadwick, and assuming the correct-
ness of the facts as previously
reiterated to you, do you have an
opinion based on reasonable
psychological probabilities as to
whether Mr. Chadwick acted in his
own necessary and reasonable self-
defense, or in the defense of other
“members of his family, at the time
that he shot and killed Bobby Chad-
wick?

Answer: Yes, I have an opinion.
Question: What is that opinion?

Answer: In my opinion Mr. Chad-
wick acted out of self-defense and in
defense of his family.

No objection from the prosecutor, no
statement from the tria] court.

Mr. Conway: That completes the
case for the defense.

VIL. CLOSING SUMMATION
There is little need to unduly lengthen

this article with a discussion concerning
closing summation. If you are prepared,
it’s the easiest part of the trial. Hopefully,
the prosecution and its witnesses will
have referred to the deceased as the vic-
tim. In the Chadwick case, the deceased
was called “the victim” S6 times. When
you finish with your closing argument,
the jury will believe that it is the defen-
dant who has always been and remains to
that moment, the true victim. Without
you ever having so stated, the jury
through their acquittal will also have
rendered a verdict on the deceased who
you presented and portrayed in all of his
abusive splendor — The bastard
deserved to be killed.

A.V.CONWAY, II
Conway, Mitchell & Joiner
Attorneys at Law

124 West Union Street
P.O. Box 25

Hartford, Kentucky 42347
(502) 298-3231 (Office)
(502) 298-7855 (Fax)

A.V. is a 1970 graduate of the University of
Kentucky School of Law. From 1970-71, he
served as a Kentucky Supreme Court Law clerk.
From 1974-81, he was Ohio Co. County Attor-
ney.

LESBIAN USING *BATTERED
SPOUSE’ MURDER DEFENSE

Associated Press, August 28,1989

WEST PALM BEACH, Fla. - A woman
charged with murdering her lesbian lover is
using the “battered spouse™ as her defense.
Defense lawyers for Annette Green, 30,
planned to argue that she killed her 32-year-
old live-in lover, Ivonne Julio, becanse Ms.
Julio beat and humiliated her repeatedly
during their 1 -year relationship.

The trial was to begin today in Palm Beach
County Circuit Court.

Ms. Green shot Ms. Julioin the head on Oct.
30, 1988, foliowing a Halloween party and
a fight in a trailer park in Palm Beach Coun-
ty, police said.

“She would have killed me because she is
very violent,” Ms. Green told police.

Ms. Green's defense is considered novel
because the batiered spouse syndrome is
usually ascribed to women who suffer
repeated beatings by male partners.
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VIEWS OF KENTUCKY’S CHIEF JUSTICE .

Modernizing Kentucky's Court System

An interview with t Chief Justice Robert
F. Stephens by Susan Wallar Schwemm
appeared in the July-August, 1989
Fayette County Bar Association’s Bar
News. Selected portions are reprinted
below with permission of the Chief Jus-
tice and the Fayette County Bar Associa-
tion,

What are the innovations in the Ken-
tucky court system that you have
spearheaded or are particularly proud
of?

The most significant one is the videotap-
ing of all the circuit court proceedings.
By this time next year, if all goes well,
46 courtrooms in the state will be
equipped. There are 56 judicial districts
inKentucky. That will be about one-third
to 40% of the courtrooms. The Court is
committed to doing this. We are ironing
some bugs. We have a few complaints
- from some of the appellate judges who
would rather have the old-fashioned
transcript. And I can understand, it is
quicker. Some defense lawyers don’t like
it. When you look at the speed with
which the transcript of evidence is
prepared, and the negligible cost, what
you have to do is prioritize, Which is
more important? And it’s very clear to
me that the speed and the expense to the
litigant, and the accuracy, is much better.
We are improving the technology.
Literally every month the quality of the
tapes isimproved. The high-speed VCRs
that we provide our judges are getting
better. It’s the corming thing; there’s no
doubt about it. We’ve tried the computer-
aided transcript here in Fayette County
and we don’'t like it.

What about the computer system in
the Boyle Circuit Court in Danville?

Well, I don’t know too much about it. I
haven’t seenit. I'm sure it’s fast, but you
still have to depend on accuracy, but
more importantly, it still costs the litigant
a tremendous amount of money. That's
one thing that this system doesn’t do.
I've reviewed a couple of records, and
it’s really fairly simple. If the lawyer
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writes in the brief that it’s on the record
at so-and-so, you just turn right to it, and
you look at it. It’s no big deal. The only
problem is when you have to review the
entire record, if it’s an eight or nine day
trial, it takes me half that time to review
it, which does take longer. But I would
think the lawyers would want it reviewed
completely that way, rather than the skim
sight reading that most of us do when we
review. ’

Anything else that is an innovation?

The SUSTAIN program. That’s an
acronym. It’s a computer-docket control
and information system. It’s in three
counties, including Kenton, Clark, and
Johnson. It provides an instant record for
every case that’s in court. In those three
counties, every case is entered in circuit
and district court. It will print the dock-
ets. For example, in Johnson county, in
district court, they had a deputy clerk
who worked two momings a week typing
the docket in preparation for trial. This
machipe, prints the docket in three
minutes. We have made a commitment
to put it in every county. They’re work-
ing now in Bowling Green. It’s expen-
sive. When all the system is in, it will
have a complete record so that if you’re
an irate citizen, and want to know what

happened to your case, we can punch it
out in Frankfort, because it will all be
down there. Periodically, they take the
local information and give it to us, and
we put it all on the mainframe computer.
What we will do, is that I will be able to
check the case and find out, or if the press
wants to go in and see how many cases
are DUIS, or if the case of a certain politi-
cal person has been delayed sixteen
times, or whatever it might be. The Rock-
castle County thing - I could find out the
status of all DUI cases in any county at
any given time. It can be configured to
print 80% of what the clerks now type.
Let me give you a classic example. We
installed the system in Kenton County.,
The cost was about $65,000 to $70,000,
They do not have to hire three new
deputy clerks now. It’s really working
wonderfully. The clerks love it.

You’re using attrition to reduce staff,
rather than firing personnel?

Yes. Probably the other thing that is the
most dramatic in terms of savings in cost
and efficiency is the laser optic disk
storage unit. We have that in Jefferson
County. The District Court Civil
Division there has between 17,000 and
18,000 cases per year. They have 16 or
17 full-time deputies that take care of all
the paperwork. With the laser disk, we
can now put all those records on a disk
that is about the size of the old 78 rpm
records. It puts 64,000 pages on one side
and 64,000 pages on the other. It is com-
pletely indexed by name, so if you want
tolook at it, they’ll tell you exactly which
disk it is and where it’s at and you can go
right to that. There’s a CRT, which you
can look at and you can read page such
and such of such and such a case. Then
there’s a printer right next to it. All of the

in a storage room that’s about
750 square feet, and 12 feet high, with
shelving all the way to the ceiling, will
be able to be stored in one filing cabinet
in the comer. 25% of all courthouse
space today is used for storage. Of
course, that’s a very expensive piece of
equipment. But it’s actually working.
We keep the records in a civil case until




N

the judgement is entered and the appeal
period is over, and then we destroy the
written records and they are right on the
disk. Unlike the regular computers,
where you have to handle the disks, or
the tapes, with care, you can store this
disk outside, in the snow and the mud,
and it won't hurt it. It’s our first step
toward a paperless court.

Mainly, I want to get the SUSTAIN pro-
gram in, because | think that’s the most
important. And the video program is al-
ready committed. The legislature likes it.
There may be some courts that we won't
ever put a video system in. Some of the
rural counties that may not have ten trials
a year, or five trials a year. Now why
spend $50,000 or $60,000 on that? For
example, in the western part of the state,
in the four counties along the Mississippi
River, we are taking the biggest county,
and they are remodeling the courthouse,
and we'’re going to put the system in
there. The judge is going to move all the
trials that he can from the other three
counties to be tried there to a jury.

Also, I'm trying to get law clerks for all
the Circuit Judges in the state, because
they are probably the most over-worked,
other than the Court of Appeals. The
Court of Appeals has got a system where
those judges are really over-worked.
They're writing and being assigned be-
tween 11 and 13 cases a month, and that’s
a lot of cases to get out, so we've gotten
another law clerk. They each have two
law clerks to help.

Amsterdam
Receives
MacArthur Grant

The John D. and Catherine T. Mac-
Arthur Foundation named 29 people
who will receive grants up to
$375,000 over five years to use as
they wish. The 29 MacArthur win-
ners span a range of disciplines from
artistic to health concerns. Since
1981, the foundation has chosen 283
“extraordinarily talented in-
dividuals... to work at their highest
potential without interference and
free of financial constraints.”

Anthony Amsterdam, 53, New York
was awarded $320,000. He is a Law
Professor at NYU. He has in-
fluenced contemporary law in civil
rights and race discrimination. He
has authored many articles on capital
punishment.

CRIMINAL RULES COMMITTEE

Kentucky Supreme Court Considers Rule Changes

THE RULES PROCESS

Justice Donald C. Wintersheimer of
Covington, Chairman of the Criminal
Rules Committee, has announced that
any and all proposed amendments to the
criminal rules will be discussed at the
next annual meeting of the Kentucky Bar
Association which will be held in Lexi-
ngton on June § through 8, 1990.

In order to have the opportunity for mem-
bers of the profession to consider any
suggested rule changes, the Supreme
Court has indicated that all suggestions
must be printed in the KBA Bench & Bar
publication prior to the June annual
meeting. Practically, that means that the
suggested rule changes must be
presented to the Supreme Court in
January to meet the printing deadline of
the KBA magazine which is in early
February.

Accordingly, all suggested rule changes
must be submitted to the committee
before January S, 1990. The criminal
rules committee will consider the rule
changes immediately thereafter and
make a report to the Supreme Court on
January 30, 1990.

Suggestions for amendments are circu-
lated to all members of the committee for
comment. The members express their
opinions in writing with copies to other

members of the committee and a discus-

sion is held at least one annual meeting
as to which amendments will be reported
to the Supreme Court. Amendments to
the criminal rules are generally initiated

as aresult of arecommendation by mem- -

bers of the practicing bar. Occasionally,
members of the clerk’s office or court
staff attorneys or members of the Court
will make recommendations for chan-
ges. Suggestions are also welcome from
members of the judiciary at all levels.

MEMBERS

Justice Wintersheimer has indicated that
Assistant Attorney General John S. Gil-
lig has been added to the committee.
Other members of the committee are:

Hon. William L. Graham
Frankfort Circuit Judge, Frankfort

Hon. Penny R. Warren
Lexington

Justice Donald C. Wintershelmer

Hon. Mark P. Bryant
Commonwealth Attorney Paducah

Hon. Frank E. Haddad, Jr.
Louisville

Hon. William E. Johnson
Frankfort ; .

Hon. Frank W. Heft, Jr.
Public Defender Louisville

SUPREME COURT DECIDES

Justice Wintersheimer indicated that all
rule changes are now considered on an

- annual basis. The entire purpose of the

civil and criminal rules committee is to
provide members of the legal profession
with an opportunity to make suggestions

~and comments on any proposed rules

before they are enacted by the Supreme
Court. Naturally, the final rule making .
authority resides in the Supreme Court.

PROPOSED RULES

Among the rules changes already sub-
mitted is one relating to qualifications for
counsel for indigent defendants charged
with capital offenses. The current Ohio
rule is the basis for a similar proposal in
Kentucky. Also suggested is a rule deal-
ing withmultiple jury procedures involv-
ing joint trial of codefendants where ad-
mission of the confession of one defen-
dant might be prejudicial to the other.

RULES OF EVIDENCE

Of interest to all lawyers and judges is
the possibility of adopting the Federal
Rules of Evidence in the near future.
Undoubtedly, numerous reviews and
hearings will be conducted prior to any
action by either the Supreme Court or the
General Assembly.
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Views of the National Shorthand Reporters Association

The computerized courtroom of Circuit
Judge Stephen M. Shewmaker in Dan-
ville, Kentucky, enjoys excellent com-
pany around the U.S. Thecity of El Paso,
Texas has ordered 21 of them. Chicago’s
leaders announced the purchase .of 12
over the next two years, The Columbus
(Ohio) Bar Association just bought one
asapresent toits city. And they currently
exist in ten other major cities.

In recent years, TIME Magazine and
Cable News Network referred to them as
“Courtrooms of the Future,” but it is time
to lay this misnomer to rest. The system,
indeed, is the courtroom of today: the
computer-integrated courtroom, or CIC,

Perhaps the Arizona Republic put it best
in a story about computerized
courtrooms:

Perry Mason had better sharpen
some pencils, dust off his law books
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and stock up on legal pads because
his next court foe might be armed
with a 20-megabyte hard disk, a
640K RAM and a handful of floppy
disks.

CIC:s are popping up all over the United
States, from San Francisco to Detroit to
Dallas, and parts in between, such as the
system in Danville, which was funded by
the Kentucky Shorthand Reporters As-
sociation to demonstrate the
technology’s benefits to the bench and
bar. However, the system that has been
analyzed, poked and prodded the most
sits in the Arizona U.S. District Court in
Phoenix, under the auspices of The
Honorable Roger G. Strand.

Judicial experts from all over the world
have traveled to Phoenix to witness the
latest in courtroom technology. During
demonstrations, Judge Strand speaks of

B.J. Shorak

the possibilities:

As we will show you in a minute,
perhaps the more magical part of this
whole system is that the entire 8,000
Ppages of transcript is on the data base
of all these computers. It can be sear-
ched in a Westlaw/Lexis (litigation
support) type of query format so that
you can pull from that 8,000 pages
anything you want,

Referring to a multidefendant case in-
volving interstate cocaine distribution
and conspiracy, Judge Strand described
the way that attorneys have taken to the
new tools:

One of our defense lawyers in par-
ticular had quite a flair for (the sys-
tem). While the other lead counsel
was examining witness, he would be
looking (in the CIC’s data base) for
inconsistencies in the man’s tes-
timony that was given at a suppres-
sion hearing or at other parts of the
trial. And they were constantly hand-
ing each other notes about things
they found in the data base.

As the old saying goes, “Information is
power,” and the power offered by a CIC
has substantially increased the
capabilities of computer-wise law-
makers. But where does the CIC get its
power?

The foundation of a CIC is a system used
by court reporters called computer-aided
transcription, or CAT.

For decades, court reporters have used
machines called stenotypes to record
verbatim testimony. By depressing com-
binations of keys that correspond to al-
phabetic symbols, the stenotype
produces phoenetic syllables, or shor-
thand strokes, that print out on a paper
tape.

Until the advent of CAT, the reporter
then either had to transcribe the notes
into written English or dictate them to-a
person or into a tape recorder to be
transcribed later by a typist. The produc-



tion of a written record was tedious and
time-consuming.

But advances in computer technology
led 10 what has become known as com-
puter-aided transcription, or CAT.
Working on a modified stenotype
machine, a court reporter still captures
the live legal proceedings in
stenographic notes. However, with CAT,
these notes are electronically translated
into complete English transcripts — the
stenographic record is fed into a com-
puter that has been programmed tomatch
the stenographic notes stored in its
memory to the correct English word.

Since its introduction in 1974, CAT has
dramatically increased the speed and sta-
bilized the cost of preparing transcripts.
In the past decade, as microprocessors
have gone up in capacity and down in
cost, CAT systems have become more
compact, more powerful and more affor-
dable. Today, close to 20,000

or approximately 70% of the profession,
use it in their work.

A computer-integrated courtroom brings
together all the latest advances offered
through CAT technology. In a CIC, com-
puter terminals are located at the counsel
tables and judge’s bench and are tied into
the court reporter’s CAT system.
Through CAT, judges, lawyers and
litigants can see printed English text of
testimony on monitors just seconds after
the testimony is given. This is especially
beneficial to the hearing-impaired com-
munity. Deaf judges, attorneys, jurors
and litigants have benefited from this
technology.

Hard-copy transcripts can be provided
almost instantaneously, as can ASCII

diskettes. Another feature, litigation sup-

port software, allows attorneys to review
prior testimony on their monitors during
cross-examination without having to in-
terrupt the proceedings to ask the
reporter to search through pages of notes.
Instead, at the touch of a bution, the
computer finds the testimony in question
and flashes it onto the monitor. Also, the
monitors are connected to i
legal libraries, so quickly-needed prece-
dents are only a few seconds away.

CAT technology has changed the very
nature of the transcript. Before CAT, the
transcript was a passive document, to be
used primarily for appeals after the trial

was over.

With the advent of the computer-in-
tegrated courtroom, the written record is
passive no more. During the course of the
Phoenix cocaine trial, attorneys and
judges made significant statements about
day-to-day uses of the transcript.

R
. o

-Defense Attomey —*“Even when someone
else is being spoken about (and) it doesn’t
directly relate to my client, I'll go over to
the research screen and find out how badly
this particularly witness is hurting my client
by connecting his testimony with something
someone else said.”

- - Prosecuting Attomey — “We have defen-

dants in the case who have been less
prominently mentioned than other defen-
dants. For those defendants, a good way to
marshall all of your evidence...is to put the
name of the defendant (into the computer).
It will go through each transcript to that
defendant’s name...(providing) an index of
every time he is mentioned.

You can do the same thing about the
discussion of an exhibit...you can put in
any combination of searches that you
want.”

- Judge (on lawyer strategy) — “Your case
has ended...you are going to have motions.
You had several defendants. You have mo-
tions for directed verdict...you can go back
and scan the whole (data) base 1o find out
what has been said about that defendant so
you will know whether or not the motion is
well taken.”

The strategic ramifications of litigation
support are becoming more apparent
with every case. However, the cumula-
tive effect of the high-tech court on
lawyer performance is evidently benefi-

cial.

Photo courtesy of the Xscribe Corporation

For example, with access to the written
record, allowing witness inconsistencies
1o pass without challenge will become a
thing of the past ("You say he was at this
place on this date, but the record shows
that earlier you said he was someplace
else.")

The written record, in effect, becomes an
active tool during the trial. Lawyers can
continue to review. and analyze tes-
timony while they are still in court. And
access to this information can change
both their line of questioning as well as
their day-to-day strategies. No other sys-
tem offers the diversity of a CIC, not tape
recorders nor videotape.

Will Kentucky see more computers in
courts? Most likely, because as its
judiciary sees where the rest of the
country is going, it surely will not allow
the state to become a “video junkyard”
surrounded by states with 21-century
courts. At least, we hope not.

B. J. SHORAK

National Shorthand Re TS
Association

118 Park Street S.E.

Vienna, Virginia 221804689
(703) 281-4677

B.. is Director of Research and Tech-
nology for the Association. She joined
NSRA in 1987 to administer programs
relating to technologies that impact the
court reporting profession.

October 1989/ the Advocate 43



‘(

KENTUCKY’S VIDEOTAPE PROJECT CRITICIZED

A videotape program designed to im-
prove the efficiency of Kentucky’s
courts has increased the time involved in
appeals and created other problems, ac-
cording to some critics in the state’s legal
community.

The system was implemented in 1981
and became fully automated in 1984,
About a third of Kentucky’s 90 circuit-
level courtrooms are wired and eight to
10 more are scheduled to join in this
fiscal year.

With the system under way, court
reporters and transcripts are out and
VCRsare in. At the trial level, the system
has gotten positive reviews by most, but
when it comes to appeals the story is
different.

Hiram Ely III of Louisville’s
Greenebaum Doll & McDonald, who
does defense and plaintiff’s work, said
the system has such advantages as
reviewing testimony, but there are some
limitations.

“It’s almost impossible to use a video
transcript from a lengthy trial in the ap-
peals process. You end up having to have
it transcribed at a cost that is astronomi-
cal,” he said.

“It’s impossible to watch two weeks of a
trial in trying to write a brief,” added Mr.
Ely. “It will take almost another two
weeks.” He noted, however, that taping
works fine in some trials, such as divorce
proceedings, where testimony is not so
complex.

“Of course court reporters feel strongly
[that]it’s better to have a human being in
there,” Mr. Ely said. “I agree with that.

OPPOSITION LINGERS

It may be too late to turn back, but the
Kentucky Shorthand Reporters Associa-
tion (KSRA) is still fighting videotapes.

“What [appellate attorneys] are finding
on appeal is video takes five to seven
times [as long] to review as a writien
transcript,” said KSRA ex-president
Laura Kogut. “It was thought of original-
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ly asan innovative new way toKeep court
records, but they didn't foresee
problems,” she said,

As an altenative to video-equipped
courtrooms, the KSRA has come up with
a computerized transcription system that
allows for immediate reading of the tes-
timony; one such computer-integrated
courtroom is in Danville, Ky.“We’ve
been trying to make the legal community
more aware” of the situation, said Ms.
Kogut.

Another attorney, who requested
anonymity, cited her experience in writ-
ing a brief based on a long taped hearing.
“Itwas just a nightmare,” she said, noting
while taping may be cheaper there is also
the problem of tapes not always picking
up the proceedings.

“It took days to look at it- four times as
long as witha transcript,” she added. The
extra time was billed to the client.

“Judges think it’s one of the greatest
technological advantages here,” the at-
torney said. “People have complained
but judges are enthralled with it.”

BLANK TAPES

But Court of Appeals Judge Charles B.
Lester said not all judges are so thrilled
by it. “Let’s assume you have a three- or
four-day trial and it’s on day 2 or 3 that
the error alleged on appeal occurs,” he
said. “It’s very difficult to get down to
that point in the tape. You have to sit and
waich a lot of proceedings that have
nothing to do with the appeal.”

Onthe plus side, he said, the system does
save money. But there are other
problems- among them, power failure,
voice activation that tumns the camera
toward non-testimony sound, a reduction
in clarity as copies increase and, some-
times, blank spaces.

Frankfort sole practitioner Rudy Yessin,
both a plaintiffs’ and defense attorney,
agreed there is danger of tape break-
down. He likes court reporters because
they are on site and can have transcripts
ready that day.

“I've talked to several judges and they
have a difficult time sitting there and
wading through it,” he said. “On the
other side, judges get to observe wit-
nesses on tape.”

“My experience at this stage of the game
is that the majority of the bar has not
become accustomed to it and by and
large likes the older system better,”
added Mr. Yessin.

For Lexington sole practitioner Larry S.
Roberts, some of the criticism rang true
in a murder case in which he was defense
attorney- his client’s testimony failed to
appear on tape and led to a new-trial
order. Commonwealth v. Clay, 89 cr 157
(Circ. Ct,, Fayette Cty.).

Despite that, Mr. Roberts said he likes
taping because he can look at testimony
“to my heart’s content.” Since the inci-
dent, improvements have been an-
nounced to prevent a repeat, he said,

Despite the criticism the taping program
has drawn, the state will not tumn back,
says Don P. Cetrulo, director of Ken-
tucky’s Administrative Office of Courts.
“I can’t believe anyone thinks there will
be court reporters in the year 2000.
You've got to get started,” he says.

Mr. Cetrulo said the cost to install the
system was in the $50,000 range per
courtroom and chambers, compared with
the average court reporter’s annual salary
of $20,000. About 30 reporting jobs have
been eliminated, mostly via attrition. He
admitted that using the tapes can take
longer than transcripts, but said more
than half of the appeals involve one
videotape.

“It’s a flexible system. Someone is going
to improve it.”

Copyright 1989. The National Law Jour-
nal, reprinted with permission.



SHOULD LAWYERS BE MORE CRITICAL OF COURTS?

Views of Second Circuit Court of Appeals Judge Roger Miner

In observing the work of lawyers in the
courts in which I have served, as well as
in other courts, I have been impressed
generally with the service that the bar has
rendered in the representation of clients.
I have not been quite so impressed with
the performance of the bar in the dis-
charge of its duty to society as a whole.
It is the willingness to accept this public
responsibility that distinguishes the bar
as a profession. The value of the calling
is diminished to the extent that any one
lawyer shirks his or her professional
obligation of service to the community.

There are many duties implicated in the
conceptof publicresponsibility- the duty
to undertake the representation of in-
digent clients without <:harg¢.-,l (if more
lawyers performed this duty, perhaps the
public expense for such representation
could be greatly reduced or eliminated);
the duty to see that able and honest men
and wognen are appointed or elected as
judges;” the duty to aid i in, the improve-
ment of legal educanon, the dmy to
maintain the competence and integrity of
the bar, and to disclose vxolauons of the
- rules of professional conduct, the duty
to set an example and maintain public
_confidence by avoiding even minor
violations of law;” the duty to seek legis-
lative and admunstratwe changes to 1m~
_ prove the law and the legal syst%m,
the duty to educate the public
protect it from the unauthorized pracnce
of law.

In my opinion, one of the most important
societal duties of lawyers is the duty to
criticize the courts. It is my premise that
informed criticism of the courts and their
decisions is not merely a right but an
ethical obligation imposed upon every
member of the bar. I also believe that
judges should not respond to such criti-
cism, directly or indirectly, since judicial
response dampens the enthusiasm of the
bar and disserves the public interest.

There is a Canon in the Code of Profes-
sional Responsibility that instructs
lawyers to assist in improving the legal
system.~ The Ethical Considerations
relating to that Canon observe that

lawyers are especially qualified torecog-

nize deficiencies in the system and to

initiate corrective measures.”” They en-
courage the legal professional to support
changes in the law when existin, ng rules
eventuate in unjust results.”® The
Preamble to the new Model Rules of
Professional Conduct adopted by the
American Bar Association urges that
lawyers should em ?loy their knowledge
to reform the law.'> In my opinion these
admonitions speak to a duty on the part
of lawyers to identify and discuss incor-
rect actions by the courts, subject only to
the requirement that the criticism be im-
pelled by a good-faith desire for im-
provement in the law and the legal sys-
tem.

Malicious or false statements about a
judge or disruptive or contemptuous con-
duct in the courtroom, of course, never
can be countenanced. I have kept with
me for nearly 30 yearsa case Iread in law

school regarding a penalty imposed for

- behavior of this type. The decision is

taken from the ancient English Reports
and is one of those collected by Sir James
Dyer, sometime Chief Justice of Com-
mon Pleas. It is reported as follows:

RICHARDSON, Chief Justice of the
C.B. at the assizes at Salisbury in the
summer of 1631 was assaulted by a
prisoner condemned there for felony,
who after his condemnation threw a

" brick bat at the said Judge, which
- " narrowly missed; and for this an in-

dictment was immediately
drawn...against the prisoner, and his
right hand cut off and fixed to the
gibbet, upon which he was himself
immediately l}anged in the presence
of the Court.!

It seems to me that the judge overreacted
somewhat in spite of the provocation. Of
course, there are those today who would
consider tossing a brick to be “protected
expression.” I do realize that occasional-
ly it is necessary for a lawyer to bite his
or her tongue when in the presence of
some particularly arbitrary tyrant in a
black robe. My father, who practiced law
for 60 years, held in the highest regard

the lawyer who made some intemperate
remark during a long and heated argu-
ment with a judge. When the judge
shouted: “Counsellor, you have been
showing your contempt of this court,”
the lawyer responded: “No, your honor,
I have been trying to conceal it.”

FEAR OF REPRISAL

While lawyers generally feel free to
criticize the state of the law in relation to
rules of court, statutes and even the Con-
stitution itself, there is a noticeable reluc-
tance to criticize judge-made law,
specific judicial decisions or individual
judges. Yet, the public responsibility
function of the bar is just as implicated
in the latter as in the former. Why the
distinction? I think that the answer lies in
the unfortunate, but well-grounded fear
on the part of attorneys that affronts to
tender judicial sensibilities may result in
unnecessary antagonisms, disciplinary
action or worse.

For example, in 1830, Judge James H.
Peck of the United States District Court
for the District of Missouri disbarred and
imprisoned a lawyer for publlshmglg let-
ter critical of one of his decisions.
though this disgraceful episode led to an
impeachment proceeding and caused
Congress to curtail the summary con-
tempt power of the federal courts,’
echoes of the Peck incident were heard
in a decision handed down by the
Supreme Court in 1985. The decision

reversed a 6-month suspension from
federal practice imposed upon Robert J.
Snyder by the 8th Circuit Court of Ap-
peals for conduct said to be prejudicial to
the administration of justice ;md unbe-
coming a member of the bar.!

Snyder’s difficulties stemmed from a let-
ter he wrote to the United States District
Court for the District of North Dakota.
The letter was written after the circuit
court had twice returned his Criminal
Justice Act fee application for insuffi-
cient documentation. In his correspon-
dence, Snyder refused to provide further
information, criticized generally the in-
adequacy of the fees authorized in
similar cases, expressed his disgust at the
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treatment afforded him by the circuit and
directed that his name be removed from
the list of attorneys available for criminal
defense assignments.'® The district court
judge, finding nothing offensive in the
letter, and perceiving some merit in
Snyder’s criticisms, passed the letter on
to the circuit. A 3-judge panel of the
circuit ultimately found that the state-
ments, which Snyder refused to retract,
were disrespectful, contentious and
beyond the bounds of proper comment
and criticism.

In reversing the panel decision, then
Chief Justice Burger wrote: “We do not
consider a lawyer’s criticism of the ad-
ministration of the [Criminal Justice] Act
or criticism of inequities in assignment
under the act as cause for discipline or
suspension.... Officers of the court may
appropriately express criticism on such
matters,” " The Chief Justice observed
that the circuit court had acknowledged
the meritorious nature of Snyder’s
criticism and, as a result, had instituted a
study of the admiilistration of the
Criminal Justice Act.*!

In light of the observation, I believe that
the Chief Justice missed an excellent op-
portunity to comment on the attorney’s
duty to criticize the courts and the benéfi-
cial purposes served by the performance
of that duty. Snyder’s actions were well
within the bounds of the public respon-
sibility he assumed when he became a
member of the bar. This is so because a
lawyer is obliged not only to educate the
public about the law, the legal system,
and the judges, but to inform the courts
as well.

CONSTANT WATCHFULNESS

Justice Jackson once commented that
“lawyers are the only group in a com-
munity who really know how well judi-
cial work is being done. The public may
rightfully look to them to be the first to
condemn practices or tendencies which
they see departing from the best judicial
traditions.” “* Justice Brewer said: “It is
a mistake to suppose that the Supreme
Court is either honored or helped by
being spoken of as beyond criticism. On
- the contrary, the life and character of its
justices should be the objects of constant
watchfulness by all, and its judgments
subject to the freest criticism.” 2 “] have
no patience,” said Chief Justice Harlan
F. Stone, “with the complaint that
criticism of judicial action involves any
lack of respect for the courts. When the
courts deal, as ours do, with great public
questions, the only protection against un-
wise decisions, and even judicial usurpa-
tion, is careful scrutiny of thezlf action and
fearless comment upon it.”
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Some years ago, in answer to contention
that criticism of the Supreme Court and
its decisions by the bar was unwise,
Raymond Moley, the political analyst,
wrote the following:

The bar in this instance is acting in
its most significant role. A lawyer is
something more than a plain citizen.
He is by tradition and law an officer
of the court and an agent of the
government. To refrain from
guidance would be to shirk the bar’s
responsibility, as a professional as-
sociation, to the public 4nd to
government.

The Court is a responsible, human
institution. To elevate it above
criticism would be to create a tyranny
above the law and above the govern-
ment of which it is a part.

And so it is that when the Attorney
General of the United States publicly
criticizes certain decisions of the
Supreme Court, as he has done in recent
years,” he is acting in the highest tradi-
tions of the legal profession. By leading
serious discussions of constitutional doc-
trine important to the citizenry and to the
courts, he performs the public service
encouraged by Moley and by Justices
Jackson, Brewer and Stone. It ill..be-
hooves members of the bar to ridicule
and abuse a fellow member of the profes-
sion for fostering the robust and unin

hibited debate that is the hallmark of a
free society: When Stephen A. Douglas
denounced Abraham Lincoln for ques-
tioning the validity of the infamous Dred
Scott decision, Lincoln replied:

Webelieve as much as [Mr.] Douglas
(perhaps more) in obedience to and
respect for the judicial department of
government. We think its decisions
on constitutional questions, when
fully settled, should control not only
the particular case decided, but the
general policy of the country, subject
to be disturbed only by amendments
of the Constitution, as provided in
that instrument itself, More than this
would be revolution. But we think
the Dred Scott decision is erroneous.
We know the court that made it has
often overruled its own decisions,
and we shall do x;'hat we can to have
it overrule this. 2

Lincoln was a great lawyer who under-
stood the public responsibility of the bar.

RESPONDING TO CRITICISM

It has never been the place of a judge,
however, torespond to specific criticism,
and I think that it is unseemly for justices
of the Supreme Court to engage in public
argument with the attorney general or
any other lawyer for the purpose of
defending the positio%of the Courts on
one issue or another. “ Such discourse
not only detracts from the dignity of the




Court but also communicates an unwill-
ingness to maintain the openness of mind
so essential for the performance
of the judicial role.” When the judiciary
undertakes a point-by-point defense of
criticism leveled by members of the bar,
it discourages what it should encourage
and protect. Even in the case of unfair
and unjust criticism, the bench should
remain silent, leaving to the bar its ethi-
cal obligation to come to the dggense of
the judiciary in such situations.*® It long
has been recognized that judges, “not
being wholly free to defend themselves,
are entitled to receive the support of the
bar against unjust criticism.” ©° When
Justice Brennan wrote in the Sawyer case
that “lawyers are free to criticize the state
of the law,”32 he reserved no rebuntal
time for the judiciary.

Let me hasten to add that there are
numerous matters upon which judges
can and should be heard - matters affect-
ing administration of the legal system,
improvements in substantive and -
dural law and ethical standards. *°> A
judge also should teach and write about
the law in an expository way, pointing to
trends and changes in decisions already
written_and in legislation already
adopted.34 Judges should encourage
debate about com;gversial constitutional
and legal issues.” I have lectured and
written about the public accountability of
judges - the need for judges to report to
the citizenry about develgements in the
law and the legal system.” Others have
advocated judicial participation in
policymaking where matters affecting
the judicial process are concerned.
Judge Irving R. Kaufman, my colleague
on the Second Circuit Court of Appeals,
holds that “(jludges may not merely ex-
press their views on matters within their
judicial province, but have an obligation
to do so in the public interest.” *' How-
ever this may be, there is no reason for
judges to argue the merits of their
decisions or views directly with their
critics. It should always be remembered
that judges have an unfair advantage in
any debate with lawyers, because judi-
cial decisions- at least until reversed,
modified, distinguished or overruled -
are the last word.

The judiciary should assure the bar that
critical comments of all kinds are wel-
comed. Tt should heed the message of
Justicc Frankfurter that “judges must be
kept mindful of their limitations and of
their ultimate public responsibility by a
vigorous stream of criticism 3sx]:m:ssed
with candor however blunt.” ** The jus-
tices of the Supreme Court and of every
other court in the land must recognize, as
did Frankfurter, that lawyers “are under
a special responsibility to exercise fear-

lessness™? in criticizing the courts.

Without question, the judiciary is ac-
countable to the public, just as any other
public institution is accountable to the
public. If judges are arbitrary, if their
behavior is improper, if their decisions
are not well-grounded in constitutional
and legal principles, if their reasoning is
faulty, the bar is in the best position to
observe and evaluate the deficiencies, to
inform the public and to suggest correc-
tions. When lawyers engage in criticism
of the courts for constructive and positive
purposes, grounded in good faith and
reason, the judiciary is strengthened, the
rule of law is reinforced and the public
duty of the bar is performed.
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PRESUMED
INNOCENT?
NOT ALWAYS

Most Americans probably agree with
President Bush that it is time to get
tough on crime and take back the
streets from the criminals - par-
ticularly in regard to drug trafficking
and the violence it has spawned. In
doing so, however, our courts and
law enforcement officials must
_Tespect the Constitution.

On Thursday, the Supreme Court
didn’t do that. In its zeal to help
police and prosecutors bring
criminals to justice, the court turned
its back on basic constitutional rights
and some fundamental precepts of
American justice. The court ruled 54
that federal prosecutors may seize
money and property that criminal
defendants intended to use to pay
their attorneys.

The seizure of property and money
obtained as a result of criminal ac-
tivity is now common practice in
federal drug and racketeering cases.
Basically, there is nothing objec-
tionable about seizing assets derived
from criminal activity- after the
criminal activity has been proven.
But the court ruled that alleged ill-
gotten gains could be frozen - in ef-
fect, seized- even before the accused
comes to trial. That amounts to
punishment before conviction' and
makes it difficult, if not impossible,

for the defendant to hire a lawyer of
his own choosing .Justice Byron
White, writing the majority opinion,
compared the seizure of an indicted
criminal’s assets to the seizure of
money stolen by a bank robber. It’s a
faulty comparison.

Sure, money stolen from a bank can
be seized. The robbery was the crime,
and the money is the evidence. It is
also the rightful property of the bank
and its depositors.

But that is not the case 'when
prosecutors seize all assets of an al-
leged racketeer or drug trafficker,
All of those assetscan’t be construed
as evidence. Nor can police or courts
be certain that all the assets were
obtained through criminal activity.

The rationale for seizing the assets of
an indicted criminal is that it stops
the defendant from transferring those
assels to someone else’s name or lig-
uidating them and moving the case
out of the country. That is obviously
a valid fear, and prosecutors should
be allowed to take reasonable
precautions to prevent that from hap-

pening.

But denying a defendant that ability
to defend himself goes beyond such
reasonable precautions. Adequate
legal representation is a basic con-
stitutional right. And presumption of
innocence until proven guilty is the
most basic underlying principle of
our criminal justice system. This
court decision ignored both.

Editorial, Lexington Herald Leader,
June 25, 1989

! l » )\
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| | by Edward C. Monahan
I’ve finally figured out Oh. Yeah? Tell me Well crime is caused by OH!
what the cause of crime is. your insight, a desire of a
. growing number of people ‘
to spend time *
in a crowded prison. .
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**Bridges v. California, 314 U.S. 252, 289-90
(1941) (Frankfurter, J., dissenting). See general-
fy Note, Public Criticism of the Courts by
Lawyers - Problem in Legal Ethics, 16 ALA. L.
REV. 46 (1964); Comment, In re Erdmann:
What Lawyers Can Say About Judges, 38 ALB.
L. REV. 600 (1974) Annotation, Attorney’s
Criticism of Judicial Acts Grownd of Discipli-
n;g )Action, 12 ALR.3d 145 (1967 & Supp.
1987).

®In re Sawyer, 360 USS. at 669 (Frankfurter,
dissenting).

ROGER J. MINER

Mr. Minerisa Judge of the United States
Court of Appeals for the Second‘ Circuit.

Reprinted by Permission of Judge Miner,
and Judicature.

CRIMINAL LAWYERS

From Franklin Circuit Judge Ray
Corns:

A tourist asked a service station at-
tendant, “Do you have a criminal
lawyer in this town?”

“We think s0,” the attendant replied.
“But we can’t prove it.”

- Lexington Herald Leader- Dick
Burdett Columnist.

~




PUBLIC ADVOCACY ALTERNATIVE SENTENCING PROJECT*

Part of the Solution to Jail and Prison Overcrowding

HOW ALTERNATIVE SENTENC-
ING WORKS IN KENTUCKY

A public defender refers a potential case
to the DPA Alternative Placement
Worker (APW), usually before a
criminal defendant enters a formal plea.
The APW conducts a thorough back-
ground investigation of the defendant
and the offense, drawing upon informa-
tion provided by law enforcement and
probation officers, crime victims,
employers, family members and human
service professionals. The APW then
prepares adetailed written proposal, con-
sistent with the goals of public safety and
victim restitution. In most . instances,
APW'’s arrange for independent evalua-
tions and assessments of the defendant
prior to sentencing. In addition, APW’s

screen for eligiblity and pre-enroll defen- -

dants in available punishment and treat-
ment programs in order to minimize
delays, thereby enabling defendants to
enter community based punishments im-
mediately upon the judge’s ruling on the
Aliernative Sentencing Plan (the Plan).

ThePlanis presented to the court through
the public defender. The APW is avail-
able at sentencing to answer questions or
address concerns which the prosecuting
attorney or presiding judge may have
about the plan,

THE CASE OF ALLENB.

Let’s look at a case example where an
alternative to a prison sentence is a pos-
sibility. Allenis a 28 year old alcoholic
with no prior felonies and 14 mis-
demeanor arrests in the last 9 years in-
volving alcobol, drugs and assaultive be-
havior. He was charged with 2 counts of
wanton endangerment first degree,
criminal mischief first degree and assault
fourth degree after a domestic quarrel
resulted in his discharging a shotgun
towards his nephew. Allen pled guilty to
the charges, was sentenced to 3 years and
probated to an Alternative Sentencing
Plan (ASP) in lien of prison.

The Plan requires restitution to be made

to the victim, for damages done to his
vehicle; restitution to the community for

all costs, fines and probation fees relating
to the indictment and sentence and pay-
ment for counseling and testing fees
mandated in the Plan. Restitution is pos-
sible because of the condition that Allen
maintain full employment. For his al-
cohol and substance problem, Allen at-
tends individual and group sessions in
conjunction with other treatment deemed
necessary by the substance abuse coun-
selors. Allen is also required to complete
the work necessary to earn his GED cer-
tificate with the Adult Learning Center.
Allen will continue to live at the same
address prior to his arrest.

Deterrence will consist of presenting to
the probation officer receipts for all

monies paid through the court clerk to the
victim and the counseling center; pay
stubs as verification of employment;
written verifications of substance abuse
treatment(s) and written reports to the
probation officer concerning adult
education status. The probation officer
will determine curfew hours and other
restrictions concerning Allen’s living
conditions. :

INCARCERATION VERSUS
ALTERNATIVE PUNISHMENT

In Allen’s case the court accepted the
alternative punishment plan presented by
the defense attorney. But there are risks,
even with a good alternative punishment

Dollars to Victim

**A defendant can utilize more than one resource.

PAASP Selected Cumulative Statistics

August 23, 1988
*Cases Referred 1o PAASP 151
Punishment Plans Presented in Circuit Court 91
Punishment Plans Accepted by :
Circuit Judge in Whole or in Pant 42 (46%)
Jail and Prison Beds Made Available to Corrections 42
Total in Plans

Defendant Restitution: Total in Plans
~ = - Presented to Courts _ Granted by Courts

. $46,206.20

Service Fees $ 392448 $ 3,684.48
Coun Costs ' $ 2537.26 $ 1,882.26
Fines $ 2,488.50 $ 2223.00
Miscellaneous Dollars $ 1,670.00 $1,160.00
Miscellaneous Hours $ 100.00 0-
Community Service Hours $ 1275.00 $ 875.00

**RESOURCES TO BE UTILIZED by Defendant
Substance Abuse - In Patient 22 14
Substance Abuse - Out Patient 32 22
Mental Health/ Retardation 23 12
Vocational Rehabilitation 7 4
Adult Leaming Centers 39 19
Vocational Schools 11 4
Family Counseling 9 3
Sexual Abuse Counseling 3 1
Other 39 15

*Some cases involve the same client due to charges in different jurisdictions or ASP Modifications,

$26,365.13

October 1989/ the Advocate 49



plan, there is no guarantee of success.
The same risks exist as if the defendant
were placed on parole or released by
expiration of sentence from corrections.
The criminal justice system model re-
quires that certain types of risks be taken.
But risks can be reduced with an alterna-
tive punishment plan that is reasonable
and accountability.

Kentucky is in a crisis due to jail and
prison overcrowding. The average cost
of incarceration is $12,000 annually and
new prison construction costs are in ex-
cess of $50,000 per cell. Other options
must be presented to the courts for their
consideration. This is necessary in order
to.have the prisons available for those
defendants who are truly a threat to
society.

If you want to know more about Alterna-
tive Sentencing in Kentucky or the
Department’s efforts to expand the
Project to your area call Dave Norat at
(502) 564-8006

DAVE NORAT
Director, Defense Services
Frankfort

*PAASP is a joint private and state funded,
multi-agency effort involving the DPA, the
Developmental Disabilities Counsel and the
Public Welfare Foundation. The initial gran-
tor was the Kentucky Developmental Dis-
abilities Planning Counsel (DDPC).
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DRIVERS
Associated Press

WASHINGTON - Special license
plates and tough-on-drunks senten-
ces by the only judge in a small Ohio
town don’t seem to deter drunken
drivers, concluded a newly released
study,

The study compared drunken driving
statistics and interviews of drivc'ars
and law enforcement officials \in
New Philadelphia, where no-non-
sense Judge Edward O’Farrell has
been handing out unusually strict
sentences to intoxicated drivers, and
nearby Cambridge, where sentences
are more lenient.

Researchers said their surveys
“failed to show less drinking and
driving in New Philadelphia.”

In drunken driving cases, O’Farrell
since 1982 routinely has handed out
14-day jail sentences to first-time of-
fenders; imposed a standard $750
fine; rejected plea bargains; and re-
quired the vehicles of restricted
drivers to be tagged with a distinctive
red-on-yellow license plate.

InCambridge, 40 miles south of New
Philadelphia, drunken drivers usual-
ly get sentences of three days or less

in special education camps.

ey
N,

[ STUDY: TOUGHER RULES |
DON'T CURB DRUNKEN

Associated Press

JUDGE STEERS TRAFFIC OFFENDERS TOWARD TV
DRIVING SPECIAL

OKLAHOMA CITY - A judge with a penchant for creative sentences has ordered
nearly 100 traffic offenders to watch a TV special on safe driving. “We have a nice
group of youthful offenders who come from the upper economic strata. Fining them
40 to 50 bucks isn’t going to do anything,” said Robert Manchester, a judge in the
suburban enclave The Village. .

The judge said he had ordered 75 to 100 offenders to watch last night’s “Valvoline
National Driving Test” on CBS. The 25-question test covered defensive driving,
rules of the road and basic mechanics.

Offenders must return their completed test booklets to the 48-year-old judge, who
used to race motorcycles and subscribes to Hot Rod magazine.

It’s not the first time Manchester has handed out an unusual punishment in the city
of 12,000. “T have required kids to do the family laundry,” Manchester said. Other
offenders have been required to write reports.  Some had to interview the police
officer who made the arrest “so they’ll know that officer is human and not some
cretin just trying to stop their fun,” he said. )

Then there was the teen-ager who said he was driving fast to make the heater come
on more quickly. “I had him do a report on how a cooling system functions,”
Manchester said. “He came back in and said, *That was really silly of me, wasn’t
it?” Isaid, 'Yes, but I could have told you that and you wouldn’t have uriderstood
m e. ”

DPA MOTION FILE

MOTIONS
COLLECTED
CATEGORIZED,
LISTED

The Department of Public Advocacy has
collected many motions filed in criminal
cases in Kentucky, and has compiled an
index of the categories of the various mo-
tions, and a listing of each motion, Each
motion is a copy of a defense motion filed
in an actual Kentucky criminal case. Many
motions include memorandum of law. They
were updated in February, 1989,

CAPITAL CASES

The motion file contains many motions
which are applicable to capital cases,a nd
many motions filed in capital cases on non-
capital issues.

COPIES AVAILABLE

A copy of the categories and listing of mo-
tions is free to any public defender or
criminal defense lawyer in Kentucky.
Copies of any of the motions are free to
public defenders in Kentucky, whether full-
time, part-time, contract, or conflict.
Criminal defense advocates can obtain
copies of any of the motions for the cost of
copying and postage. Each DPA field office
has an entire set of the motions.

HOW TO OBTAIN COPIES

If you are interested in receiving an index of
the categories of motions, a listing of the
available motions, or copies of particular
motions, contact:

TEZETA LYNES

DPA Librarian

1264 Louisville Road

Frankfort, Kentucky 40601
(502) 564-8006 Extension 119

CROCODILE TEARS

New York Representative Mario
Biaggi, a highly decorated
policeman who became a popular 10-
term congressman, was sentenced to
2 and 1/2 years in jail and fined
$500,000 for accepting free vaca-
tions from a political ally.

There’s no one in this world more
remorseful than myself," he told the
judge as he wept. But he said he had
done no wrong,.
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THE NATIONAL ALLIANCE
FOR THE MENTALLY ILL

The National Alliance for the Mentally
111 NAMI) was organized 10 years ago
to address the acute needs of families
who, after deinstitutionalization of the
mentally ill, became pri care givers
of their mentally ill family member with
no information or education on how best
to accomplish this. The goal was to pro-
vide support for each other, to educate
themselves and others about the ill-
nesses, to improve the quality of life for
their loved ones and advocate for im-
proved services and research. All 50
states now have state and local affiliates.
Kentucky has a state affiliate and 13 local
chapters.

In response to specific need NAMI has
developed a number of special commit-
tees such as the Homeless and Missing
Network, the Sibling Network, etc. The
committee of special focus here is the
Forensic Network, dealing with the
problems of the mentally ill involved in

- the criminal justice system - a growing

number. Nationally, there are now as
many mentally ill in prisons and jails as
there are in state hospitals.

The serious disabling mental illnesses
" we are talking about are primarily
schizophrenia and affective disorders
(manic depression and depression), now
known to be no fault brain diseases. The
majority of our members are parents with
an adult child and the disease most are
attempting to cope with is schizophrenia.
There is no way to adequately describe
the anguish and devastation caused by
these brain diseases to the victim of the
disease and the family. A previously
bright, functioning person loses their fu-
ture. Most could be helped with ap-
propriate medication and supportive ser-
vices but herein lies the problem. The
brain is the sick organ and logical think-
ing is disrupted. The person does not
believe he needs treatment and the law
prohibits us from forcing treatment un-
less the person becomes dangerous.

As civil commitment became more
restrictive it became increasingly dif-
ficult to get treatment for a person who

was clearly very disturbed but refused
treatment. In 1975, Hawaii enacted a
very restrictive civil commitment
statute. By 1981, penal code evaluations
in the state hospital rose from 9% of all
admissions to 29% of all admissions.
Civil commitment statutes are a place to
keep the mentally ill out of the criminal
justice system, and many states are now
broadening their criteria.

The focus of the Forensic Committee of
NAMI is to assure appropriate treatment
for the mentally ill law violator and to
urge for the legislative changes neces-
sary to accomplish this. We believe that
a person who commits a crime due to
untreated, undiagnosed or inappropriate-
ly treated brain disease should be treated,
not punished, and should be diverted
from the criminal justice to the mental
health system for treatment. We know
how to do better than we are doing, but
are unable to do so until legislation and
adequate funding allows us to treat sick
people BEFORE they become dangerous
and to provide the essential community
support services.

Nationally, between 1972 and 1980,
criminal commitments increased 81%.
Criminally committed, or forensic, cases
are the fastest growing segment of the
state’s mental hospital population. We
have gone too far in protecting the rights
of sick people and are now allowing them
to “rot with their rights on.” We are dis-
criminating against very sick people by
denying them treatment unless they be-
come violent. They are then prosecuted,
treated as criminals and punished.

Kentucky has the misfortune of being
one of 12 states with Guilty but Mentally
Il (GBM)), hastily adopted in the furor
over the Hinckley trial. The intent of the
law was admirable - 1o treat the mentally
ill - however the appropriate treatment
does not follow and increasingly we are
warehousing the mentally ill in jails and
prisons. As with other states, our prisons
and jails are overcrowded and due to
financial constraints, programs for the
mentally ill are very limited, if available

Barbara Rankin

at all. Not Guilty by Reason of Insanity
(NGRI) was the only protection for truly
mentally ill defendants and in Kentucky
this verdict has not been given in a major
case since juries have an alternative that
sounds appropriate.

In Kentucky, GBMI does not result in
any different treatment than just plain
guilty. If the adjudicated GBMI person
enters the prison stabilized on medica-
tion, if this medication is not discon-
tinued, treatment will consist of a loud
speaker announcement for pill call. A
person adjudicated GBMI does not go to
any different facility than any other in-
mate. If he deteriorates and becomes a
behavior problem the most usual result is
isolation for long periods. This is almost
guaranteed to make a psychotic person
worse. To protect his constitutional
rights, an inmate who is psychotic,
delusional and paranoid and refuses
voluntary medication will remain
psychotic, delusional and paranoid,
rather thenbe taken for a hearing todeter-
mine if involuntary medication would
belp this person get back in touch with

“reality. A lucky few may be transferred
_ to a mental health unit for stabilizing, -
though if they do not become rational

enough to understand the need for
medication, and take it voluntarily, they

- most likely will not receive it. If stabi-

lized they are then returned to the general
prison population.

Research has clearly shown that for
schizophrenia and affective disorders
medication is an essential basic part of
the treatment and used in conjunction
with counseling, low stress and struc-
tured environment, the great majority of
individuals will become stabilized.
Prison can never be a low stress environ-
ment. The noise, overcrowding, rules,
harassment by other inmates are very
stressful. Prisons are built for security
and punishment. In 1978, in Oregon,
while the state hospital population was
falling dramatically with restrictive civil
commitment, the state penitentiary
population was increasing. With the ex-
pense involved in the construction of
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new correctional beds, state government
looked to the state hospital programs for
specific mentally ill offender groups that
could reduce overcrowding in the state
penitentiaries. They legislated a major
change for NGRI acquittees. (They
rejected GBMI.) They established a
Psychiatric Security Review Board
(PSRB) whose function was to protect
society with careful management of in-
sanity acquittees, by assuring close su-
pervision in the hospital or community
as deemed appropriate by the condition
of the individual. The person is super-
vised for the maximum length of time for
which they could have been sentenced
for the crime. In 1983 they changed the
termi NGRI to Guilty Except for Insanity
asmore palatable to juries and the public
and more descriptive of their system, In
effect, they have instituted an insanity
sentence.

Oregon’s centralized data keeping has
resulted in much information on the ef-
fectiveness of the PSRB and many
studies have been done. Initially, attor-
neys were the greatest foe of this innova-
tive program. They are now it’s biggest
advocates. Their recidivism rate is
dramatically decreased. Nationally, the
recidivism rate among released of-
fenders is approximately 64%. Under the
PSRB for the mentally ill the rate is 13%.
(6% felonies and 7% misdemeanors.) A
worthy goal. The recidivism appeared to
be related to some degree to the quality
of care in the community. The PSRB
provides both treatment and careful sur-
veillance for a group of very mentally
disordered persons.

The Oregon PSRB has received national
attention as a very promising method of
managing the mentally ill offender and
other states are looking more closely at
this. Using Oregon as a model, Connec-
ticut legislated a PSRB four years ago.
Both states are pleased with their
programs. This is not only a more effec-
tive and humane way to deal with the
mentally ill, it also helps ease prison
overcrowding and better protects the
public.

In states where studies have been done
about 8% of the inmate population had
schizophrenia. A study in New York
found almost 25% of the inmates severe-
ly or significantly psychiatrically and/or
functionally disabled. Considering that
Kentucky has projected a 600 inmate per
year increase and the cost of constructing
new beds currently is about $80,000/bed,
perhaps Kentucky should be looking at
alternatives for specific groups of of-
fenders before all the states’ resources
are needed to continue building more
prisons.
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The Forensic Committee of NAMI has
recommended the following to the plat-
form committee of NAMI:

* NAMI unequivocally opposes the
death penalty for chronically mental-
ly ill offenders.

* NAMIopposes the adoption of “guil-
ty but mentally ill” statutes and urges
their repeal where they now exist.

 NAMIl endorses the passing of state
statutes providing improved sys-
tems for administratiop in insanity
acquittees, released -mentally il
prisoners and parolees. (The
Psychiatric Security Review Board
in place in Oregon and Connecticut
for the administration of insanity ac-
quittees is a relevant model.)

» NAMI endorses the passing of state
statutes mandating humane tréat-
ment of the chronically mentally iif in
the criminal justice system and
diversion of such individuals to state
departments of mental health, who
will assume treatment and habita-
tion responsibilities.

* NAMI urges state departments of
mental health to inciude forensic
sections in ongoing state planning
processes mandated by P.L.99-
660.
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BARBARA RANKIN

Nation Alliance for the Mentally Iil
2001 Catnip Hill Road
Nicholasville, KY 40356

(606) 887-2851

Barbara is the past president of the Ken-
tucky Alliance for the Menatlly Il and is
current the vice-president. She is the foren-
sic co-ordinator of the the National Alliance
and the Kentucky Chapter. She became
active in the organization in 1985 due to her
son’s involvement as a mentally ill offender.

RIGHTS CARDS AVAILABLE

My lawyer has told me not to talk to anyone
about my case, not to answer any questions,
and not to reply to accusations. Call my
lawyer if you want to ask me questions,
search me or my property, do any tests, do
any lineups, or any other identification pro-
cedures. I donot agree to any of these things
without my lawyer present and Idonot want
to waive any of my constitutional rights.

$5.50 covers Postage and Handling
for 100 cards.

Send your check or money order pay-
able to the Kentucky State Treasurer
to:

Rights Cards

DPA

1264 Louisville Road
Frankfort, KY 40601
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ASK

CORRECTIONS

Dave Norat

TO CORRECTIONS:

My client is presently incarcerated in jail,
and is not eligible to meet the Parole
Board until Spring, 1991, He has been
told he could be released by parole ear-
lier, if he could be placed on Intensive
Parole Supervision. Is this true, and what
is the criteria?
TO READER:

On a monthly basis Probation and Parole
will review cases for possible placement
into the Intensive Supervision Program.
Names of inmates meeting the criteria
will be forwarded to the Parole Board for
possible consideration for early parole.
The criteria for selection are as follows:

a. Candidates must have a home place-
ment in a site location.

b. Candidates must be within 18 months
of their parole eligibility date. Persons

“who have been given serve outs or defer-

ments by the board are not eligible.

¢. Candidates who have been denied con-
sideration by the Board may have their
cases resubmitted after a nine-month
waiting period, unless otherwise indi-
cated by the Board.. All requests for
reconsideration must be forwarded to the
Assistant Director of Probation and
Parole.

d. Candidates cannot have any outstand-
ing statutory good time loss for major
violations less than one year old.

e. Candidates must not have an outstand-
ing detainer.

f. Candidates serving sentences for the
following offenses will not be con-
sidered for early parole to the Intensive
Supervision Program:

1. Rape - any degree or Atempted Rape;
2. Sodomy - any degree or Sexual Abuse I;
3. Escape or Attempted Escape - within last
12 months;

4. Robbery, First Degree;

5. Assault, First Degree;

6. Murder;

7. Persistent Felony Offender 1.

8. After reviewing the inmate file a
recommendation will be made to the
Parole Board. Probation and Parole may
decline to forward an applicant’s name
based on past performance on probation
or parole, the nature of present offense,
or prior criminal record.

TO CORRECTIONS:

If my client feels she is elibible for the
Intensive Supervision Program and does
notknow if her name is on the list, is th
anyone she can write to? . oo

TO READER:
Your client may write Hazel Combs, As-

sistant Division Director, Division of
Probation and Parole, Corrections - -

Cabinet, Fifth Floor, State Office Build-

ing, Frankfort, Kentucky 40601, Your
client should provide her name as it ap- = .
pears on the judgment and ‘institution = -

number. .

Shirley Sharp

- | COPIES AVAILABLE

Instructions Manual

The Department of Public Advocacy has
collected many instructions filed in
criminal casesin Kentucky, and has com-
piled an index of the categories of the
various instructions in a 7 volume
manual. Each instruction is a copy of a
defense instruction filed in an actual Ken-
tucky criminal case. They are cat-
egorized by offense and statute number.
They were updated in February, 1989,

CAPITAL CASES

In addition to containing tendered capital
instructions, the DPA Instructions
Manual contains instructions actually
given in many Kentucky capital cases for
both the guilt/innocence and penalty
phase. '

A copy of the index of available instruc-
tions is free to any public defender or
criminal defense lawyer in Kentucky.
Copies of any of the actual instructions
are free to public defenders in Kentucky,
whether full-time, part-time, contract or
conflict. Criminal defense advocates can
obtain copies of any of the instructions for
the cost of copying and postage. Each
DPA field office has an entire set of the
manuals.

If you are interested in receiving an index
of instructions, or copies of particular in-
structions, contact:

TEZETA LYNES

DPA Librarian

1264 Louisville Road
Perimeter Park West
Frankfort, Kentucky 40601
(502) 564-8006 Ext. 119

This regular Advocate column responds to questions about calculation of sentences in criminal cases. Shirley Sharp is the Correction Cabinet's
Offender Records Administrator. For sentence questions not yet addressed in this column, call Shirley Sharp (502) 564-2433 or Dave Norat, (502)
564-8006. Send questions for this column to Dave Norat, Department of Public Advocacy, 1264 Louisville Road, Frankfort, KY 40601,
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BOOK REVIEW

Kaplan, H.I. & Sadock, B.J.

Comprehensive Textbook of Psychiatry.

Williams & Wilkins Co.
Baltimore, 1989
Price $182.50

When it rains, it pours. There has been a
deluge of new and well written psy-
chiatric textbooks. The American
Psychiatric Press published the Textbook
of Neuropsychiatry in 1987 and the
Textbook of Psychiatry in 1988. J. B.
Lippincott’s multi-volume textbook
Psychiatry made its press run in 1987,
And the Comprehensive Textbook of
Psychiatry (CTP-V) arrived in the spring
of 1989 as a spiffy, new, two volume Sth
edition.

The Comprehensive Textbook of
Psychiatry has served as a valuable
resource for the past 22 years. The latest
mode] weighs 8.5 1bs. and includes 2,158
pages of text. CTP-IV weighed only 6
Ibs. with 2,054 pages. Seventy-eight per-
cent of the contributors to the 192 sec-
tions of CTP-V make their initial debut.
Forensic Psychiatry receives a concise
17 pages which suggest with how much
relish most psychiatrists greet involve-
ment with the legal system. The editors
claim, “This textbook constitutes the
most thorough, complete, integrated, and
revised book of record. of clinical

psychiatry.” '

CTP-V comes only as a 2 volume set.
The list of references at the end of each
section has been expanded to include
20-25 other resources. Most sections in
the book received new authors and the
new summaries reflect current changes
in theory and developments in research.
Childhood and adolescent disorders have
attracted more emphasis and the list of
problem areas discussed has been
lengthened. The chapter on neural
science contains 15 sections that il-
lustrate how much psychiatry plays a part
in the exciting discoveries of medicine.
Titles include Neuropeptides: Biology &
Regulation; Intraneuronal Biochemical
Signals; Psychoneuroendocrinology;
and Neuronal Development and Plas-
ticity. Sigmund Freud, M.D., who was
first of all a neurologist, would smile
with pleasure at this turn of events and be
pleased with the continuing emergence
of a scientific basis for clinical psy-
chiatry.
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Geriatric issues receive special emphasis
inkeeping with population trends and the
increased interests that academic centers
now give this topic (e.g., the Sanders-
Brown Center on Aging at the University
of Kentucky). Protecting the individual
rights and resources of this increasingly
numerous segment of us deserves the
collaboration of both professions. The
American Board of Psychiatry and
Neurology will award certification with
special competence in geriatric psych-
iatry beginning in 1992. ,

The editors tell us that the text was writ-
ten to be read like a novel beginning with
the 3 pillars of clinical psychiatry:
neural science, psychology, & the social
sciences, especially anthropology and
sociology. Clinical psychiatric syn-
dromes are discussed in ways consistent
with the Diagnostic and Statistical
Manual of Mental Disorders, Il -
Revised (1987) of the American
Psychiatric Association. This latter text
is the official nosological compendium
of recognized psychiatric disorders.
Theories tested with quantification and
experimentation make for good clinical
science and such a process shows up in
evidence in this text. 2

Despite the editors’ invitation to savor,
most of us will use this text like a buffet
— sampling’a little of this and that but
zeroing in on what interests us most.

Samples from the menu include:

In the 1982 position statement of the
American Psychiatric Association on the
Insanity Defense, the recommendation
of our profession included the opinion

that psychiatric disorders potentially

leading to exculpation “Should usually
be of the severity (if not always of the
quality) of the conditions that psy-
chiatrists diagnose as psychoses.” The
mental, djsorders of schizophrenia and
other paranoid states along with bipolar
and other major depressions fit that
description. These disorders are describ-
ed and explained in a scholarly but un-
derstandable fashion. (It would help to
have a psychiatric glossary handy.). In

Willlam Weltzel

Kentucky, the Model Penal Code was
restated in KRS 504. In the cognitive
prong, the word appreciate substitutes
for the M’ Naghten term of know. One
Kansas court opined that “A sense of
understanding broader than mere cogni-
tion” provides the best opportunity for
reconciling the traditional concepts of
legal and moral accountability with con-
temporary scientific knowledge about
psychiatric dysfunction. State v, Smith,
Kan., 574 P.2d 548, 554 (1977)

Sometimes delusions, hallucinations,
gross disorganization of behavior, in-
coherence, or extreme affective distur-
bance can rise to the level of insanity.
Relevant chapters in CTP-V should help
you and your expert think through such
issues and apply them to a particular set
of facts,

Organic (physical) mental syndromes
and disorders are described in a chapter
that should arouse your curiosity when a
client presents with a history of really
bizarre behavior. Delerium, dementia, or
even a delusional disorder can result
from exposure to toxins, head trauma, or
even physical illness like a thyroid disor-
der. Probably the most overlooked com-
ponent of anevaluation involves neglect-
ing a good neurological exam and many
times the needed neuropsychological
testing like a Halstead-Reitan Battery or
a Luria-Nebraska Neuropsychological
Battery. Before accepting a psychologi-
cal and psycho-social explanation of
events, make sure this other possible ex-
planation for seriously deviant behavior
is explored. The clues to follow are in
CTP-V.

National Institute of Mental Health data
document that alcohol and drug abuse
affect 25.5 million Americans. Sub-
stance dependence victims suffer all the
symptoms of abuse plus a tolerance for
the drug so that increased amounts of it
are necessary for the desired effects. The
five major classes of drugs are sedative-
hypnotics, opiates, hallucinogens,
marijuana and psychostimulants. Not all
are physically addictive but all can lead




to psychological addiction and the con-
sequent belief by the user that the drug ic
needed just to function. When your
clients are drug/alcohol users, often these
agents have mightly influenced choices
and behaviors. You need to know the
facts about addictions and the concept of
craving— which often undoes the good
intentions of well motivated participants
in rehabilitation. Relapse is frequent.
The chapters on alcohol and substance
abuse will prove useful in helping you
understand better the behaviors/needs/-
motivations of your drug dependent
client. Much more is involved beyond

greed and opportunism.

Ihave access to all of the texts mentioned
in this review. CTP-V holds its own with
the competition and would be a prudent
choice for your library if you would
choose only one textbook for reference.
If you already have easy access to CTP-
IV (1985), then I would recommend pur-
chase of American Psychiatric Press’s,
Textbook of Psychiatry, (1988). This lat-
ter text has a glossary, is encyclopedic,
and comes as one volume.

The textbooks I have mentioned are in- ~

tended to education and illuminate.
None of these volumes should be con-
strued as establishing a standard for
psychiatric care. That onerous and
dubious distinction may befall Trear-
ments of Psychiatric Disorders. This 4
volume text carries such a disclaimer and
was published in the spring of 1989 by

- the American Psychiatric Press. I may
rue the day I served as aconsultant to that
project.

WILLIAM D. WEITZEL, M.D.
Suite A 580

St. Joseph Office Park

1401 Harrodsburg Road
Lexington, Kentucky 40504
(606) 277-5419

Dr. Weitzel is a Diplomate of the.
American Board of Forensic Psychiairy,

Psychiatry and Neurology. From 1975-
79 he was the Director of the University
of Kentucky's Inpatient Psychialry Ser-
vice. He has been in private practice in
Lexington since 1979 and is presently the
Director of the Adult Psychiatry Service
at Charter Ridge Hospital. From 1977-
82 he was a lecturer at the University of
Kentucky Law School for "Law,
Psychiatry and Public Policy.”

All of the books discussed in this review are
available or will be available in DPA's
Frankfort Library. Contact Tezeta Lynes,
DPA Library for access to these.

-
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. Public Advocate with our H
" fice resigned on August 31, 1989 to become
- the Benton Assistant Commonwealth Attor-

RESIGNATIONS

Jell Kelly, formerly an Assistant Public
Advocate with the H office for
twoyem.rengnedon ber 1, 1989 t0
join the Johnson City, Tennessee Public
Defender office. Jeff will bé receiving a
salary of $29,500 the first year - an $8,000
increase over what DPA was paying him,
and will go up to $33,000 next year with

. $2,000 increases for the next 3-4 years.

Cindy Russell formerly an Assistant Public

Advowe with our Stanton office resigned
4, 1989 to go to Indiana.

Gndy had been with DPA since February,

1987.

Lewis Kuhl formerly an Assistant Public

Advocate with our LaGrange office

resigned on Sq)tember 29, 1989 to join a

- Louigville Car Dealership where he will
- make approximately $8,000 more per year.

Lewis has been with DPA since September,
1987.

Jane Osbourne formerly as Assistant
opkinsville of-

ney for more money and to have a private
practice. She'd been with DPA for 2

.months,

Tom Kimball, formerly the Directing At-
tomey with our Pikeville office, resigned on
September 19, 1989, He joined DPA in Sep-
tember, 1987. He received a $10,000 salary
increase when he joined the Tazwell, Ten-
nessee Public Defenders office.

Experienced Attorneys Leave DPA|

Since October 1, 1988, 18 attorneys
have left DPA with 2 combined total
service and experience to DPA of 87
years. Three left in Septembver
alone. DPA’s turnover rate is three
and one half times that of other state
government agencies.

The three DPA attorneys who left in
September went to better paying
jobs.

STAFF CHANGES

PARALEGAL APPOINTMENT

Laurie Grigsby, a 1989 graduate of
Eastern Kentucky University joined

‘DPA’s LaGrange post-conviction

office on August 16, 1989.

Crystal Craddock-Posey, a 1988
graduate of Murray State University
joined DPA’s Eddyville post-con-

“viction office on August 1, 1989

Shelly Cope, a 1979 graduate of
Murray State University joined
DPA's Eddyville post-conviction of-
fice on August 1, 1989,

Lynn Toy, a 1989 graduate of
Morehead State University joined
DPA’s Morehead office on August 1,
1989,

- NEW  ASSISTANT
PUBLIC ADVOCATES

Mike Williams joined MLS on Sep-
tember 1, 1989. Mike is a 1974
graduate of Chase Law School. He
taught at St. Henry High while at-
tending law school and for a year -
thereafter. From 1974-78 he was in
private practice in Cincinnati, Ohio
and was on the public defender*
roster. In March 1985, he came to

Campbell County, Kentucky and .

served as prosecutor until March,
1985. He went into private practice
in March of 1985 until he became the
public defender administrator of
Campbell County in 1988. Asthe |-
Campbell County public defender
he, along with Mott Plummer, served
as counsel in the much publicized.
Gregory Combs arson case.
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FUTURE CRIMINAL
DEFENSE SEMINARS

NACDL Seminar
- October 27, 1989
Nashville, TN
(202)872-8688

NCDC Closing Argument
Nov. 3-5, 1989

Portland, ME

(912) 746-4151

NLADA Annual Conference
November 14-17, 1989
Kansas City, Missouri

(202) 452-0620

Advanced Cross-Examination
NCDC

Atlanta, GA

Spring, 1990

DPA 18th Annual

Public Defender Seminar
June 3-5, 1990

Lake Cumberland State Park

THE KY DEPARTMENT OF PUBLIC ADVOCACY
Advocacy Rooted in Justice

DPA ATTORNEY
VACANCIES

The Kentucky Department of Public Ad-
vocacy is a statewide public defender system
with regional trial offices across Kentucky.
The Department has a long tradition of
vigorous advocacy on behalf of indigent
citizens accused of crime.

There are currently 11 vacancies in DPA
offices in Hazard, Stanton, London, Hop-
kinsville, Morehead, Somerset, Frankfort,
and Pikeville.

If you are interested in working for the
Department of Public Advocacy, contact:

David E. Norat

Director of Defense Services
1264 Louisville Road
Frankfort, Kentucky 40601
(502) 564-8006

Perimeter Park West
1264 Louisville Road
Frankfort, KY 40601

Department of Public Advocacy
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