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FROM THE EDITOR

Thisissueis packed with alot of significant
information. Howevez, this is one of our
saddest issues. Our desire to incarcerats
scems insatiable, Perhaps more of us are
addicted to in ing the least among
us than there are people addicted to drugs.

It is troubling that 32% of those we im-
prison are black when our state has but 8%
who are black. The *justice” system is
stacked against people of color. Why is
this? Is this a consequence of past racism
in the United States so long uncomrected?
Is it a product of continued open and subde
racism today in our criminal justice sys-
tem? We'd better find out and correct the

to have any moral integrity.

The inadequacy of the state’s funding of
the public defender system is scandalous.
Prominent members of the KBA and
KACDL speak to the underfunding, The
Franklin County public defender system,
existing in our state's capital city, is pri
evidence of how bad the public defender
crisis is in Kentucky. Some judges in Ken-
ton County are following the law as set out
in Chapter 31 by ordering fiscal courts to
pay attorney fees in excess of $1,000. Few
other judges in our state have been willing
to follow the law.

It is a time for leadership in Kentucky,
something we see so little of. As Robert
James Bidnitto observed, “Problems loom
large when men don’t.”

Ed Monahan

reasons for this racial disparity if we hope
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~ Overwhelming Caseload and Pitiful Funding

THE ADVOCATE FEATURES

Franklin County Public Defender System: A Full-time Office Would be a Solution

The following oral interview with the
Franklin County public defender ad-
ministrator, Scott Getsinger, was con-
ducted on October 23, 1989 by The Advo-
cate.

‘What was the Franklin County public
defender caseload between July 1,
1988 and July 30, 1989?

We had 554 appointments from the dis-
trict court and circuit court in Franklin
County, 346 appointments from district
court and 208 appointments from circuit
court.

How many of those 554 Franklin
County public defender system cases
actually went to trial, whether they be
felony or misdemeanor, in that fiscal
year?

We did 5 felony trials and 8 misdemeanor
trials.

How do you handle your conflict
situations here?

We try to get somebody local to handle the
conflict case whenit comes up, if wecan’t
and we can't give it to somebody who's
just willing to take the case on a trade off,
then we have to ask the Office of Public
Advocacy to find a conflict counsel and
they've done that.

And where does the money come
from for that?

It comes from our money but the conflict
counsel is paid 100% of what he bills for
and that comes out of our allotted funds.

In the last fiscal year you received
about $30,800 in allotment from the
Department of Public Advocacy and
about $3700 in recoupment money
for abouta $35,000 amount of money,
is that correct?

I believe that is cormrect for that time
period, yeah.
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What hourly rate do you bill at?

Well, this is something that we did to help
us out a little bit. If I understand the
statute, we're allowed to collect $35.00 an
hour for in-court and $25.00 out-of-court
from the state funds, we can’t exceed that
amount. However, the amount of money
that the attorneys who have been in our
system and that Joe Newburg and I get
now is closer to 30% of what we bill out.
So since we're not close to recouping the
$35/$25 rate from the state funds, we
charge $45.00 an hour in-court and $35.00
out-of-court on our vouchers for repay-
ment purposes. We're trying to increase
our repayments and that seemed to me a
good way to do that since we're not going
to be reaching the maximum of what
we're allowed to recover from the state
funds.

With 554 appointments last fiscal
year, about $35,000 that works out to
about $64.00 per case. If you take out
the $3,000 administrative expense for
bookkeeping and the President, it
averages out to about $58.00 per case.

That doesn’t surprise me.

Are you prorating the bills that are
submitted for each case?

We prorate throughout the year, on a year-
ly basis and then on a quarterly basis too.

You’re paying how much on the
billed dollar?

Well, it varies, depending on the funding
available, but I think it’s been in the neigh-
borhood of 35%.

So you’re getting $.35 on the dollar?

Roughly, yeah, that’s real rough. And
that's what caused all the other attorneys
that were in our system to get out of the
system. It’s just that they weren't receiv-
ing enough to make it work.

And how much would you estimate
that you have in unpaid bills in the
last fiscal year, if you had paid every-
thing 100%?

From July 1, 1988 through June 30, 1989,
$61,217.84. But we didn’t have the funds
to pay any of that.

How do you and the other attorneys
that have dropped out feel about
prorating at about a third of the
amount billed?

Well, it’s probably not entirely fair, it’s
the system that was used up until just
recently, and since there’s just Joe New-
burg and me left, we don’t know exactly
how we're going to handle this, because
there’s still going to be some other
vouchers coming in from other attorneys
who have handled cases, but with just the
two of us left, I imagine we will still look
at the vouchers and figure up a percentage
and pay whatever vouchers come in the
same rate.

How long has it been just you yourself
and Joe Newberg?

I guess it’s been, getting close to a year
now.

How many attorneys in Frankfort
been in the public defender system at
one time or another?

Over the last 4 or 5 years, 6 or 7 has been
the highest number we had and we fluc-
tuated from that number on down.

And why is it that so many have
dropped out and now it’s down to the
point where yourself and Joe New-
burg are the only two that are willing
to do it?

Well, the only thing that they’ve told us is
the money situation, which we realize is
bad too. We are still trying to find a way
to maintain it, but I don’t know how much



longer we’re going to be able to do that,
unless we get some additional funding
either through the county or through the
state or the city, perhaps. But the other
attorneys, as far as I know, have dropped
out specifically for the money and have
indicated that they would be willing to
continue to take cases if they were paid,
guaranteed to be paid, even the $35/$25
rate. If they were guaranteed that, they’d
still do it.

What is the going rate for criminal
defense work in the private sector
here in Frankfort?

You know, it, it’s just hard to say in
criminal defense, it’s kind of, either you
set arate or your charge an hourly rate and
hourly rates can start out at $60/$75 an
hour and go on up or you can just get a set
fee for whatever type of criminal case
you're handling. It's certainly way in ex-
cess of whatever is being paid through the
public defender fund.

Why have you all been able to be
willing to continue with such an un-
fair rate of reimbursement?

Well, right now, we’re just trying to keep
the program afloat and we feel we’ve got
to start exploring some avenues to get
additional funding. As to why we’ve con-
tinued to do it, I really don’t have a good
answer for you, other than we’ve enjoyed
it to an extent but it’s getting overwhelm-
ing and instead of just dropping it al-
together, which we know it going to create
hassles for the judges and the state office,
both, we just try and find a way to hold it
together until something better can be
done. It may reach that point in the near
future, if nothing else is done, we’ll just
have to dump the whole program,

Both you and Joe Newberg have
private criminal defense practices,
other than public defender work, and
you also have private civil practice?

Yes, and we hope that our private civil
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practice would be more than our public
defender work, but unfortunately it's the
other way around right now.

What percentage would you say of
your time are you spending on public
defender cases?

Probably 75%.

With a caseload of 554 cases last fiscal
Yyear, and two attorneys in the system,
that leaves you with about 225 per
attorney per year, how are you able
to adequately handle those cases in
the way that an indigent is entitled to
with also the need to have a private
practice?

That again is directly part of the problem.
Those things kind of compound each
other. With the number of attorneys drop-
ping out of the system and with us two
being the only ones left, we don't always
getover to the jail to see people as quickly
as they want to be seen, or as quickly as
we'd like to see them. We try to prioritize
the cases as far as how serious they are,
whether they’re in custody and to make
sure that their rights are protected. And
that’s why it’s taking so much of our time,
because we have spent a lot of time doing
that and that’s what's taking time away
from our civil practice. We do have a
system through the clerk’s office, and we
have a pretty good working relationship
with the County Attorney and the Com-
monwealth Attorney as far as getting these
cases on the docket when we need to and
things like that. But it is kind of over-
whelming and it does create some
problems of maybe not seeing your people
as quickly as they need to be seen.

What would you say as a result of this
is the longest that you’ve been unable
to see a public defender client?

Well it depends on the situation, if they're
in jail, it depends on when we get notified
of the case. Most of the time our only
notification of the case is when we get the

vouchers through the clerk’s office in-
dicating that we’ve been appointed, Nor-
mally there’ll be a trial date set or for
whenever their next court appearance will
be set. We try to contact them before their
court date, if they’re in jail, we try to go
see them in jail before their court date, if
they’re not in jail, we write them a letter
at home or wait until we hear from them
to talk to them before the court date.
There are some that we don't see until that
day that they're in court and most times it
works out pretty well, we're able to
resolve to everybody’s satisfaction at that
point on the misdemeanor cases. But as far
as time delay, that in Franklin County,
which is one a little nicer than some of the
other surrounding counties where the
judges are on a circuit, we've got 4 judges
here in town that are here 5 days a week.
So if there's something you need to get in
front of the judge, an emergency situation,
they’re very good about letting you do
that,

Can the both of you really do justice
to the 554 cases with the inadequate
compensation and the pressure of
having your own private practice
too?

Well, I would say the best way to answer
that would indicate the way that we've
looked, in order to properly run the public
defender program in Franklin County
what I would recommend and advise that
there be either a state office here or three
attorneys employed full-time. I believe 3
full-time attorneys could probably ade-
quately handle the public defender load in
this county.

Do you think that a full-time state
office here would be one solution to
this problem?

Certainly.
Why is that?

It would give 3 people, at least however
many they assign here, but I think three
would cover it, you could have three
people working full-time. I don’t know
how the office would cover that as far as
funding unless they were able to approve
some more staff positions so that there
could be an office here, that would of
course be a money matter with the state
office, but certainly that’s one answer, that
there would have to be proper funding for
that office too.

Iunderstand what you’re saying then
Scott, if there were funding for three
attorneys, that would provide all the
500+ clients in this county with the
kind of representation that proper
funding would allow them to have...



* Well, I think it kind of works out like that,
at least from the figures too, when I was
just kind of glancing at it, I don’t know
what the state office is paying their start-
ing attoneys or attorneys on their staff but
I have to think it’s in the neighborhood of
$20,000/$25,000 per person.

Actually the starting salary for Assis-
. tant Public Advocate is $16,600.

Okay, well when I started with state
government it was $11,400, I think, but, if
you have three people who are starting,
there you are talking minimum of
$48,000/$50,000 for those three salaries
alone. Then you have your clerical staff
you’d have to pay, so I would say when
you're talking about running an office for
a year, you're talking about office rental
and everything else, you're still over
$60,000 probably quite a bit over $60,000,
and all they’re paying out right now, is, I
don’t know, roughly $35,000 or some-
thing in that neighborhood this year. I
don’t know exactly what the figures are
that we get per year now.

You’re getting about $31,000 plus
several thousand dollars in recoup-
ment.

Okay, but that would be one way to handle
it, of course, then if we could have
$60,000/$70,000 for our system, we could
handle it by contract too.

So how much would you say then
again, that it would take for you to
run the system through this part-
time/private public defender system
with fair reimbursement.

For a fair reimbursement, looking at our
figures from 88-89, it looked like roughly
$97,000 was needed to pay the attomneys
100% on their vouchers. But, so that
would probably be somewhat close, how-
ever, we could probably get by with even
a little less than that guaranteeing attor-
neys a certain amount. I think if we
guaranteed them a certain amount and it
wouldn’t necessarily have to be a $45 an
hour in-court or a $35 an hour out-of-court
rate. If you can even guarantee them
$35/$25 or something like that, I think
we'd get more people in the program who
could probably handle it like that. As far
asmoney, I'm guessing still we're looking
at minimum $75,000.

And in effect what you’re saying then
is the difference between $75,000 or
the $90,000 will, and the actual reim-
bursement of thirty some thousand is
basically a pro bono work then done
by Franklin County lawyers?

Yeah, I guess to some extent that is, there
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is a lot of attorneys in town that do some
pro bono work on civil matters. We have
a Central Kentucky Legal Aid which, has
attorneys in their pro bono system that do
some pro bono divorce cases which we do
some of those as well.

But in effect you all are basically un-
derwriting as individuals...

Yeah, yeah, obviously we are. Obviously
we are, and we'd like to beef up our repay-
ment system 100, to help the money com-
ing in from the state, if we can get more in
on repayments then that works too. It's
tough to get a handle on, on all the figures
and what we do, because we just have
enough time to take care of the cases we
have.

Does the fiscal court here in Franklin
County contribute any money to the
public defender system?

They haven't for some time, I think it was
2 or 3 years ago, I picked up a check for
about $1,500.

Did you know why the fiscal court is
not currently contributing any
money to the public defender system?

No, Idon’t, and I'm sure part of that ismy
fault for not getting on them earlier
regarding this and that’s something I've
tried to take steps to do here recently by
meeting with the County judge and the
next step would be going in front of the
fiscal court to try to get some additional
funding from them.

The Kentucky Court of Appeals in
the case of Boyle County Fiscal Court
vs. Shewmaker, 666 S.W.2d 759 (Ky.,
1984) has made clear that fiscal
courts are responsible for any
shortfall in funding from the state
public defender program.

Yeah, I'm familiar with that case.

Isitlikely that that legal ruling should
be applied to Franklin County to
make up the $60,000 shortfall?

- PUBLIC DEFENDER SYSTEM




Well, we certainly feel that that case is
precedent and would be considered such
in Franklin County. Other attorneys who
have dropped out of our system have, from
what I understand, considered filing suit
against the county and we've thought
about it ourselves and it may come to that
but we’re hoping it doesn’t and we're
hoping we can find other ways to get
money in the program but if we can’t and
it looks like that’s our only recourse, we’ll
probably have to use that as well,

How do your public defender resour-
ces compare to Commonwealth At-
torney and County Attorney resour-
ces?

In Franklin County, we have 2 part-time
public defenders. In Franklin County we
have a full-time County Attorney with 3
part-time assistants and we've got a full-
time Commonwealth Attorney with 2
part-time assistants and of course they
have their support staff as well, The Coun-
ty Attomney has 2 or 3 clerical people
working there as does the Commonwealth
Attorney has at least one. So, you know,
we’re up against, there’s 2 of us up against
all that and so it’s far below the resources
that’s available to them.

That’s not even counting the inves-
tigative....

Oh, yeah, that’s just looking at the
prosecutors themselves and their offices,
right.

Do you have any idea what an Assis-
tant Commonwealth Attorney or As-
sistant County Attorney would make
as compared to what the allotment is
here for Franklin County?

Noldon't. I'm guessing that the Assistant
County Attorneys get paid, I'd give a
guess between $15,000-$20,000 range,
the Assistant Commonwealth Attorneys, I
would assume get paid a little higher than
that. So, we’re still talking about funding,
more funding for that than we do for the
public defender program just for assisting
alone, not even considering the elected
prosecutors.

Looking back over this fiscal year
what would you term your biggest
success is here in the Franklin County
public defender system?

The biggest success? That’s a tough one,
we haven’t had many successes. We do
feel that we, that the attorneys that have
been in our program have done quality
work for the people in this county, we do
feel that, only with two of us doing the
work now, it’s certainly more difficult to
be able to say that, we'd like to but it’s
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difficult. But I guess we don't have any
really big successes right now because the
program is pretty much in an all time low.

Due to the pressures of the longstand-
ing inadequate funding in Franklin
County are there alot of the people in
district court who are entitled to an
attorney but aren’t getting one be-
cause of the inability to appoint the
two of you to all of those cases?

Well no, everybody that is appointed an
attorney gets an atiorney, if we, if there is
aconflictJoe and I will get somebody else,
we do have some attorneys here locally
that have expressed a desire to handle
occasional conflict cases so we can do
that, this is mostly people that have been
with our system before, we can cover that,
and if we can’t get a conflict attorney and
if their defenses do differ where they do
need one, we'll ask the state office to get
one, but I don’t think people not getting
counsel has been a problem. I think we
need to tighten up with the judges to make
sure that everybody who does have a
public defender is truly indigent. There
have been too many cases where I end up
representing somebody who is employed
full-time.

In looking at the upcoming General
Assembly are there any areas of sub-
stantive or other criminal justice law
that you would like to see changed to
improve the system?

As a defense attorney, there’s always
ideas that we have to, that we think would
improve our system and make our jobs a
litile bit easier, but I'm sure you’re going
to find different opinions from the
prosecutors as well. No, right off hand,
other than going into a lot of detail with a
lot of different cases, I don’t think there's
anything, that we've had the time to con-
sider changing what we’d like to see right
now, islike to see, at least with the General
Assembly the funding for the Franklin
county system get a little better and to be
able to allow us to get more people back
in the program to represent the indigent
defendants,

If a full-time system would be a solu-
tion here, would there be support
among the current part-time public
defenders and the prosecufors and
the judiciary and fiscal court, in your
opinion?

Oh yeah, for number one, there’s only two
of usright now in the part-time system and
if a state office came down the road, I
don’t think we’d have any problem with
that, we would like the opportunity to
continue to handle it the way we’ve hand-

led it, if that is a possibility, but if it isn't,
yeah, I don’t think there’d be any problem
with the prosecutors or anybody in town
working with attorneys doing public
defender work. Won't be any problem at
all, we've always had a good working
relationsip in dealing with prosecutors
here.

Any other thoughts that you have
Scott, that you’d like to share with
people that read The Advocate?

I assume, my only advice to other public
defenders would be don’t let your system
get as bad as ours did before you try to do
something about it. That's probably been
our fault as much as anything else by not
trying to get more money from the county.

Scott Gersl;f(w}ger has been in private prac-
tice in Frankfort since 1984, prior to that he

was Director of the Worker's Compensa-
tion Board in Frankfort. He went to Indiana
University and went to the University of
Louisville Law School, He's been in the
Franklin County public defender program
for 5 years andits administrator for 3 years,
taking over from Jim Benassi,




FULL-TIME PUBLIC DEFENDER OFFICE IN FRANKFORT

Interview with Larry Cleveland, Assistant Commonwealth Attorney

In a December, 1989 interview, Larr
Cleveland, an Assistant Commonweal:
Attorney in Franklin County, expressed his
views on the Franklin County Public
Defender System from his current
prosecution perspective and the pérspec-
tive of formerly being a part-time public
defender in Frankfort.

When were you involved in the
Franklin County Public Defender
System?

From 1982 to 1986.

You’re now an Assistant Common-
wealth Attorney in Frankfort?

Yes, I have been since 1986.

Why did you quit being a part-time
Franklin County public defender?

I got out of it primarily because I had two
public defender defendants who filed
complaints with the Bar Association. And
that’s why many other Frankfort lawyers
getout of the system. The Bar Association
makes you answer these whether they're
meritless or not and you have to goto a lot
of trouble. It takes time and you get scared.
It is soon not worth it. I determined it to
benot worth it when answering the second
such complaint, both of which were dis-
missed as meritless.

Right now we’ve only got two guys ac-
tively doing public defender work, which
is a real bad situation because when you
have co-defendants, you've got conflict of
interest problems because these two guys
are partners. And you know, getting some-
body else to take one of these cases is
awful, real hard.

Why is that?

Because nobody wants to touch one.
Nobody wants to deal with the unfairly
low funding. It’s kind of an expensive
hobby. When Idid it, I'd be making $2.00
or $3.00 an hour for the work I did.

Literally?

Yes, not even minimum wage. Another
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thing about it is you can wind up hurting
your relationship with the court when
you're defending these people. By this I
mean to say to do a proper job of repre-
senting a defendant in most of the cases in
which I was involved as a public defender,
it is necessary to be very aggressive.
Many of these defendants being repeat
offenders and having some history with
the Judge and Court personnel, I often felt
I became too closely identified with the
defendant, and human nature being as it
is, sometimes wondered when I lost a
close issue in a civil motion or civil bench
trial whether something I said or did in an
earlier public defender criminal proceed-
ing may not have had something to do
with it. That can really put you on the
homs of a dilemma.

What would you think it would take
financially to run the Franklin Coun-
ty public defender system correctly,
total amount of money?

I don’t know. What I would love to see
them do is hire a full-time public defender
or defenders. I don’t care if it is somebody
just right out of law school that just wants
to leam how to try cases. And have it done
by full-time public defenders. That's what
I would really like to see.

Why do you think that’s the best solu-
tion?

You know, because 2 part-time system
just cannot provide the time necessary to
represent all the many clients fully.

Any other thoughts?

I hope it doesn’t sound that I'm being
critical because I do not intend to criticize
the people now doing public defender
work here, but I would really prefer to
have a full-time public defender, I really
would. That’s the way I see it.

What would you guess you are owed
if you had been paid 100% rather
than having been prorated during the
years you were doing public defender
work?

It was a substantial amount of money,
thousands of dollars.

The Franklin system is only funded
at $58.00 a case.

I don’t see how they can stay there then.
I'mean, I couldn’t justify it.




INTERVIEW WITH WILLIE PEALE

Frankfort Public Defender System: Too Many Cases to Handle Properly

What were the main reasons why you
quit doing public defender work in
Franklin County?

The overburdened caseload, to be quite
honest about it. There were just too many
cases to handle properly especially in light
of the meager amount we were being paid.

What was the rate that you were paid
at during the years you worked
there?

In 1980 we were getting 95 to 100% of
what we could receive through the state
guidelines.

What were you all billing at? $25 and
$35 per hour?

Yeah, $25 and $35. In 1985 it was down
to 49%. When I got out of the program,
really last year, I figured at one time I got
paid $3.50 per hour. I could go to
McDonald’s and get paid that.

That is incredibly low.

It was very meager for what was being
done.

In the seven or so years you worked
substantially for the public defender
system in Frankfort, how much
would you say you didn’t get paid that
was owed you?

I think in 1987 I had figured that if I had
been paid a 100% for the time, the actual
time with the way the caseload went, I lost
something like $14,000 maybe $15,000
dollars on billables.

That is just for one year?

It seemed like the number of cases just
proliferated all of a sudden.

What’s the solution to make the
Franklin County Public Defender
System really a viable system that
would provide the very best repre-
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sentation for indigents.

Proper funding is at the bedrock of it. The
state hasto increase its share. More impor-
tantly would be for the county government
to contribute a fair share. If I am correct I
think they have not contributed anything
to the program in recent years. I think we
used to get $1500 dollars from the city but
we got nothing from the county. The avail-
able revenue sources that have the legal
responsibility of serving its citizenry
should bear the brunt of the financial
obligation for proper funding.

What do you think it would take to
properly fund the system for a year?

$60,000 to $70,000.

Would a full time office in Frankfort
ever be a solution to the problem?

That is a possibility, and I see that as a very
real prospect with the way things are con-
tinuing to deteriorate at this point. A full-
time office in Frankfort would assure that
the only concern and focus of the prac-
titioners would be their indigent clients.
But, I think the costs for staffing a local
public defender office would be substan-
tially higher than what I feel would be
adequate funding to properly run the
present Franklin County program.

Any other thoughts you want to give
me?

There is tremendous need for quality legal
representation in the public defender pro-
gram and I think our Franklin County Bar
Association has done well in providing
quality legal service over the years. The
local Bar Association has accepted as its
professional responsibility the legal repre-
sentation of indigent citizens of the coun-
ty. It’s just unfortunate that the funding
sources haven't felt the same sense of
commitment, and if they would, ] think the
program as it has been established in
Franklin County and has successfully
operated for over 20 years could again

provide the same quality service it has in
the past.

WILLIE E. PEALE, JR.
Attorney at Law

219 St. Clair Street
Frankfort, KY 40601
(502) 875-4714




WRITTEN INTERVIEW WITH
BOB BOWMAN

Relate your past involvement with the
Public Defender System as an attor-
ney in it and as its administrator.

During the mid to late 70s and early 80s,
I was an active participant in the Franklin
County Public Defender Program. For
several years ] acted as local administrator
of the program. During the same time
frame, we had between 12 and 15 local
attorneys who participated in the program.
Initially there were sufficient funds to pay
on areduced basis for the work performed
by the participating attorneys. However,
with the implementation of the new Court
system and an additional District Judge
position, the workload increased dramati-
cally and the funding did not. Because of
the lack of funding and the increased
workload, the attorneys involved in the
program received very little and some-
times no compensation for the work which
they performed. Currently the Public
Defender Program in Franklin County ap-
pears to lack sufficient funding to attract
attorneys willing to participate even on a

reduced fee basis.

ROBERT A. BOWMAN
Attorney at Law

P.O. Box 231

222 West Main Street
Frankfort, KY 40602
(502) 227-7400

WHAT DO WE VALUE

MORE?
A ticket to a Bengals football game
can cost $29.00. Two Bengals tickets
would cost $58.00. That is all the
Franklin County public defender sys-
tem has to spend on the cases it hand-
les for over 500 Franklin County
citizens.

Class

Attorney (Individual)

Attorney (Firm)
Attorneys (Title Search)

Appraisers

Auditors (Individual)

Auditors (Firm)

Dentist

Medical Doctors/Psychiatrists
Musical Entertainer/ Instructor

LEGISLATIVE RESEARCH COMMISSION
PERSONAL SERVICE CONTRACT REVIEW SUBCOMMITTEE
MAXIMUM RATE SCHEDULE

Not to Exceed

$40 per hour
Partner/Principle $75/hr.
$125 per surface title;

$300 per mineral tite;

$1,000 per each case completed
in Circuit Court;

$500 per brief for Court of
Appeals

Negotiable fee based on $350
perdiem

$40

Partners/Principle to $75/hr.
$50/hr.

$50/60 hr.

$15/hr.

FORMER FRANKLIN
PUBLIC DEFENDER
DEMANDS PAYMENT FROM
FISCAL COURT

Recenty, William P. Sturm filed a claim
with the Franklin Fiscal Court for
$10,684.62 due him for his unpaid fees in
public defender cases he handled from
1986 through 1988, but for which he was
only paid $.48 on the dollar by the Franklin
County public defender system. The
money he has demanded was calculated at
$25.00 per hour for out-of-court work and
$35.00 per hour for in-court work, a rate
well below the prevailing rate for criminal
defense work in Franklin County.

The prorated level of compensation that he
received for the three years that he was in
the Franklin County public defender sys-
ternis clearly below a fair level of compen-
sation. Just as clear, the Franklin County
Fiscal Court is legally required to pay the
unpaid fees under the holding of Boyle
County Fiscal Court vs. Shewmaker,
Ky.App., 666 S.W.2d 759 (1984) and the
recently decided Court of Appeals case of
Kenton/Gallatin/Boone Public Defender,
Inc., vs. Lape, Ky.App., (December 1,
1989) (No. 89-CA-630-0A).

When contacted about his unpaid Franklin
County public defender fees, Bill Sturm
said, “I still expect to be paid for these
services. I hate to sue the county or others
and make myself look like a bad guy ora
greedyperson, but I need to be paid at the
25.00 and $35.00 per hour level set by
statute. I also want to force this issue,
which the Franklin County Fiscal Court
hasignored, for the benefit of the attorneys
who will work for the Public Defender
System in this county in the future. They
deserve to be paid at a reasonable level
without having to sue to get their fees.”

When asked why he no longer does public
defender work and why only two local
attorneys in Frankfort are willing to do
public defender work now, Bill said, “I
dropped outof the Public Defender System
primarily because of the low pay. When
my effective attomey fee rate dropped to
$8.00 - $9.00 per hour, I had to get out.
This hourly rate would not even cover its
pro-rata share of my office overhead ex-
penses. I can only assume that other attor-
neys have dropped out of the Public
Defender Program for the same reason. I
firmly believe that if the effective billing
rate were $25.00 and $35.00 per hour, as
mandated by statute, there would be more
attorneys in the Public Defender Program
in this county and many attorneys would
stay in the program for a longer period of
time.”
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FISCAL COURT’S FUNDING
OBLIGATIONS

Kenton, Boone, Gallatin Public Defender System

KENTON PUBLIC DEFENDER
SYSTEM

When the Kenton County Public
Defender System first began operating in
1973, our contract with the Kenton Coun-
ty Fiscal Court contained a term wherein
the Kenton County Public Defender, Inc.
agreed that it would seek no funds from
the Fiscal Court other than the funds for-
warded to the Fiscal Court by the Com-
monwealth through the Public Advocate
pursuant to the terms of KRS 31.050(2).
We functioned from 1973 until ap-
proximately 1980 without requesting any
funds, however, during that time we were
only able to compensate lawyers at the
rate of $15.00 an hour for out-of-court
work and $25.00 an hour for in-court
work. Further, we frequently did not have
sufficient funds to satisfy all of our bills,
even at that low rate of pay, and we were
forced to prorate our payments — some-
times paying only $.50 on the dollar. By
1980, it was quite clear that we must have
additional funding. Therefore, we ap-
peared before the Kenton County Fiscal
Court to request funding. The Court
responded by agreeing to pay $10,000.00
per year to the Public Defender System,
once again, extracting a commitment that
we would seek no additional funds.

A THREE COUNTY SYSTEM

In 1983, the Public Defender Corporation
servicing Kenton County consolidated
with the Public Defender Corporation
serving Boone County and Gallatin Coun-
ty. At that time, the Public Advocate con-
solidated the funds provided to the three
counties into one lump sum, and began
supplying these funds on quarterly allot-
ment to the Kenton County Fiscal Court
for forwarding to the Kenton-Gallatin-
Boone Public Defender, Inc. The Boone
County Fiscal Court voluntarily agreed to
contribute $10,000.00 per year to the cor-
poration, thereby matching the Kenton
County Fiscal Court contribution. Addi-
tionally, all court-ordered recoupments
pursuant to KRS 31.120(4) are also for-
warded to the corporation, a sum which
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has always yielded approximately
$12,000.00 per year.

REDUCED FUNDING

In 1985, the Kenton County Fiscal Court
reduced its contribution to the sum of
$5,000.00 per year.

COURT OF APPEALS ORDERS
FISCAL COURT TO PAY
IN CAPITAL CASE

Approximately 2 years ago, in response to
the dramatic decrease in the number of
Northemn Kentucky attorneys willing to
perform Public Defender services, we
began working with the Fiscal Courts of
Kenton, Gallatin and Boone Counties in

an attempt to acquire additional funding.
To date, despite all our efforts, no mean-
ingful negotiations have occurred. There-
fore, we have been forced to seek court
orders requiring the Fiscal Court to sup-
plement our funding on several occasions.
In the Greg Wilson case, a capital murder
case tried approximately a year ago in
Kenton County, the trial judge refused to
sign an order prior to trial which would
have required the Fiscal Court to provide
additional funding so that attorneys could
be found to represent Mr. Wilson. How-
ever, at the conclusion of the trial the
judge ordered $20,500.00 in fees to be
paid to the defense attorneys eventually
selected by the Court, and ordered that
these fees only be paid out of the state
allotment to the local Public Defender
Corporation.



+ Subsequently, the Court of Appeals, in
ruling upon a Motion for Writ of Prohibi-
tion filed by the Kenton-Gallatin-Boone
Public Defender, Inc., found that the Ken-
ton Circuit Court had failed to follow the
requirements of KRS Chapter 31, and,
additionally, ruled that any such fees
awarded must be paid by the Fiscal Court.
The Court of Appeals ruled that if counsel
is appointed to represent an indigent
defendant, the Public Advocate’s Office
is authorized to pay that person no more
than $1,000.00 in fees for the defense of a
single person in any case. The Court fur-
ther ruled “the statute directs that the
county must pay fees in excess of the state
contribution of $1,000.00 regardless of
whether the person is appointed or as-
signed to the case pursuant to KRS 31.070
of KRS 31.170.”

CIRCUIT COURT ORDERS
FISCAL COURT TO PAY

Our attempts to obtain funding for the
defense of Greg Wilson, while unsuccess-
ful in the Greg Wilson case, led us into
attempts in other serious felony cases. In
Commonwealth v. Newman, pending in
the Fourth Division of the Kenton Circuit
Court, we were successful in obtaining a
court order which requires the Kenton
County Fiscal Court to supplement the
funds made available through the Public
Advocate’s allotment so that any dif-
ference between the Public Defender
funds and the rate of $50.00 per hour for
out-of-court work and $75.00 per hour for
in-court work shall be provided, in full, by
the Kenton County Fiscal Court. In the
matter of Commonwealth v. Morrison, a
motion has been filed, and a hearing has
been held, wherein an order similar to the
Commonwealth v. Newman order is
sought. The result of the orders and
opinions rendered in the three cases thus
far may cause the Kenton County Fiscal
Court to be obligated to pay approximate-
ly $40,000.00-$50,000.00 to various
defense attorneys in these 3 cases alone.
Additionally, there are now similar mo-
tions pending before other Boone County
and Kenton County judges arising out of
two felony murder cases wherein arrests
have recently been made.

COUNTY ATTORNEY DESIRES

As you can imagine, our attempts to ac-
quire additional funding have met with
resistance from some county attorneys. In
Campbell County, the county attorney has
drafted a proposed contract between the
Public Defender System and the
Campbell County Fiscal Court wherein
the Fiscal Court would have, in essence,
complete and total control over the Public
Defender System. This contract, if al-
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lowed, would even allow the Fiscal Court
to determine who will be doing the Public
Defender work and whether they are
doing it to the satisfaction of the Fiscal
Court. Obviously, all of this would occur
under the legal guidance of the county
attorney.

Since this appears to be an obvious con-
flict, an opinion has been sought regarding
the ethics involved in a county attorney
advising the Fiscal Court on its negotia-
tions with a public defender corporation
while that same county attorney is also
fulfilling his function as a prosecuting at-
torney in the criminal courts of the county.

Also, there have been local newspaper
articles published wherein a county attor-
ney expressed his opinion that the county
could contract with a local attorney or
group of attorneys and provide the defense
services at a cheaper rate than they are
presently being provided by contracting
with the Public Defender Corporation.
Such actions as these have led to the
Campbell County Public Defender Cor-
poration contracting directly with the
Public Advocate, rather than the
Campbell County Fiscal Court, and are
leading the Public Defender Corporation
for Kenton, Gallatin and Boone Counties
to consider a similar-type arrangement.

$100,000.00 NEEDED

It is our belief that should we be able to
acquire the sum of $100,000.00 per year
from our respective Fiscal Courts, the cor-
poration servicing Kenton, Gallatin and
Boone Counties would then be able to pay
roster attorneys the sum of $40.00 for
in-court work and $20.00 for out-of-court
work, and have no fear of having to
prorate these amounts. While this is ob-
viously a very modest fee structure, we
believe that attorneys in Northem Ken-
tucky will continue to provide the neces-
sary defense services at this fee rate, due
in no small part to their strong pro bono
sense of responsibility. Additionally, the
negative psychological impact of paying
a low fee rate and then having to prorate
it to an even lower fee rate would be
removed.

FISCAL COURTS FUND PUBLIC
DEFENDERS ELSEWHERE

Itis our strong hope that in the firstmonths
of 1990, we will be able to have meaning-
ful negotiations with the representatives

of the Fiscal Courts we serve. If not, we -

are prepared to continue taking all avail-
able legal action to insure that ultimately
the Fiscal Court will assume the respon-
sibilities given to them by Chapter 31.

A state system wherein a Boyd County
supplies its defense system with
$107,040.00 per year and a Fayette Coun-
ty supplies its defense system with
$114,250.00 per year, but 3 Northern
Kentucky counties only supply their sys-
tem with $15,000.00 per year is unaccep-
table.

ROBERT W. CARRAN

Public Defender Administrator

Kenton, Gallatin, Boone Public Defender
System

Attorney at Law

314 Greenup Street

Covington, Kentucky 41011

(606) 581-3346

MASSACHUSETTS
INCREASES PUBLIC
DEFENDER BUDGET BY
$18 MILLION

The December 20, 1989 Boston Globe
reported that the Massachusetts public
defenders have received budget in-
creases over the last 3 years, including
an $18 million increase this year for a
total of $56 million.

The Massachusetts public defender
system handles about 2 1/2 times the
cases that the Kentucky public
defender system handles. Mas-
sachusetts funds its public defender
system at 6 times the level of
Kentucky'’s.

Massachusetts starts its full-time
public defenders at $26,000.
Kentucky'’s starting public defender
salary is $16,608.

Public Defender Leaves
Kentucky for $8,000 Raise

Julius Aulisio, an assistant public advocate
in DPA's Morehead trial office, resigned
December 28, 1989 to take a full-ime
publicdefenderpositionin Florida. He will
be paid $8,000 more in Florida than he was
paid in Kentucky. Not surprisingly,
Aulisio said he was leaving for financial
considerations. He had been with DPA for
5 and one-half months.

DPA has a tumover rate 3 and one-half
times the average of state government, no
doubtdue in large part to DPA'sincredibly
low salaries.




SHERYL G. SNYDER, ON INDIGENT DEFENSE

President Kentucky Bar A ssociation

Providing proper legal defense to indigent defendants in capital cases has reached crisis
progortions in Kentucky. The work load exceeds the capacity of the few public defenders
we have, The level of stress involved in defending only capital punishment cases creates
a tremendous burnout tactor, The public defenders are paid approximately one-third the
salary given 1o a student straight out of law school who commences work for a major law
firm in Louisville or Lexington. Providing or;g' $2,500 to an attorney in private practice to
defend a capital case doesn't begin to provide an adequate defense.

The goal of our criminal justice system should be justice, not incarceration or execution.
Those punishments should be imposed only after complete due process of law. Those who
believe in the deterrent value of retrlbuﬂv:c!usﬁce have to be willing to pay not only for
risons in which to incarcerate the convicted, but also a truly adequate defense for those
iterally on trial for their life. Anr single miscarriage of justice in a capital punishment case
carries too high a price for society to accept.

The General Assembly should exert every effort to adequately fund the DPA's full time staff
lawyers and contract lawyers who handle capital cases. Simply, justice requires no less.

SHERYL G. SNYDER

President Kentucky Bar Association 1989-90

2600 Citizens Plaza
Louisville, Kentucky 40202
(502) 589-5235

INTERVIEW WITH CHARLES R. COY,

FORMER KBA PRESIDENT

$2500 Capital Fee is an Insult

A December, 1989 interview with Charles
R. Coy presents his views from the unique
perspective of a former prosecutor, former
President of the KBA (1968) and as a
criminal defense attorney.

Kentucky has repeatedly recognized that
attorneys cannot be forced to represent
indigent citizens accused of crimes
without being fairly compensated. Why is
this important?

Because persons accused of crime will
increasingly go unr_erﬁresanted or at best,
under represented. This will inevitably lead
the bench and bar into further public dis-
repute.

Does the amount of resources available to
an attorney in a case, especially the
amount of money he or she is paid, make
adifference in the way an attorney repre-
sents a client? Why?

Yes. Time Is money. If one cannot,
economically, devote the necessary or
even appropriate time to a client because
of economic pressures and considerations
the quality of representation must suffer.

Is it fair to compensate Ky. public
defenders with starting salaries of
$15,000-$16,608, and with contract fees
that are at a minimum wage rate, and
capital case fees that have a maximum of
$2,500?

MNo. Because of my answers to the above
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and for the further reason that public ad-
vocacy can attract only those who do it as
amission and forget the pay and those who
can only find employmentin public defense
work. The capital case fee of $2,500.00 is
an insult. What is the value of 6 months to
ayear of alawyer's professional life, to say
nothing of the emotional trauma?

Ky. ranks 47th in its allocation of money
to the defense of indigents accused of
crimes. Why should there be an ap-
propriate level of funding for the public
defender system in Ky?

To seek "equal justice under law.” While

this is perhaps only an aspiration, it is, it

tsieergs to me, clearly constitutionally man-
ated.

The ABA’s Criminal Justice in Crisis
(Nov. 1988) calls for increased funding for
public defenders and a reduction of their
caseloads. Should the KBA and ABA use
their influence to alert the public and
legislatures to these needs? If so, how?

By adopting the Recommendation of the
Special Committee on Criminal Justice in
a Free Society and by further adopting a
plan for a course of action.

Is it fair to expect a small number of the
Kentucky Bar, full-time public defenders
and part-time contract defenders, to as-
sume the actual as well as financial bur-
den of insuring that indigent criminal

Shery!l G. Snyder

Sherylreceivedhis J.D. from the University
of Kentucky in 1971. He was President of
the the Louisville Bar Association, 1985.
He has held the offices of Vice-President
and President-elect of the Kentucky Bar
Association. He Is a Partner in Wyatt, Tar-
rant & Combs.

Charles R. Coy

defendants are represented by counsel?

Probably not. However, the system was
one adopted in wake of Wainwrightand we
are now sodeeply involvedin itthatitwould
be difficult to come up with any alternative
that would do nearly as well. Many lawyers
just think that criminal defense is beneath
them. To the contrary.

Any other thoughts?

The criminal justice systemis not equipped
to solve the societal questions facing us.
What shall we do?

CHARLES R. COY

Coy, Gilbert & Gilbert
Attorney at Law

212 N. 2nd Street
Richmond, Kentucky 40475
(606) 623-3877

Charles was President of the KBA from
1968-69. He is a member of KACDL and
the NACDL. He was admitted to practice in
Kentucky in 1951, LL.B., 1951 University
of Kentucky. He was a Commonwealth
Attorney in Richmond 1977-81.

(
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INTERVIEW WITH FRANK E. HADDAD, JR.,
FORMER KBA PRESIDENT

The State Has the Responsibilty to Properly
Fund the Public Defender System

Frank Haddad, Jr. served as President of
the Kentucky Bar Assodiation in 1977, He
was President of the National Association
of Criminal Defense Lawyers from 1973-
74, and has just completed 2 years as the
first President of the Kentucky Assodiation
of Criminal Defense Lawyers.

Kentucky has repeatedly recognized
that attorneys cannot be forced to
represent indigent citizens accused of
crimes without being fairly compen-
sated. Why is this reality important?

It is not the responsibility of individual
members of the bar to furnish at their own
cost representation to indigent citizens.
This is a governmental responsibility. To
require an attorney to do so would be
taking his money without due process of
law.

Does the amount of resources avail-
able to an attorney in a case, especial-
ly the amount of money he or she is
paid, make a difference in the way an
attorney represents a client? Why?

The amount of resources available to an
attorney is very essential in the repre-
sentation of a client. If you have no money
to provide these resources, you canmot
adequately compete with the Common-
wealth with its vast resources. The amount
of money paid an attorney is also very
important because that attorney cannot af-
ford, with his overhead and expenses, to
represent an indigent when he could apply
his time to people paying him the hourly
rate that he is really entitled to.

What is your estimate of the average
hourly overhead costs for Kentucky
attorneys?

This varies. In a metropolitan area, I
would say the very minimum would be
$60 per hour. In some rural areas, this
could be reduced to between $30 and $40
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per hour.

Is it fair to compensate Kentucky
public defenders with starting
salaries of $15,000-$16,608, and with
contract fees that are at a minimum
wage rate, and capital case fees that
have a maximum of $2,500? Why?

Public Defenders are grossly underpaid.
Legal Secretaries in metropolitan areas
are making much more than the maxi-
mum, $16,608.00 that are paid Kentucky
Public Defenders. It is ludicrous to believe
that a defendant in a capital case can be
represented by an attorney for a fee of
$2,500. With the extra amount of time
necessary in cases of this type, the attor-
ney would not be earning the minimum
wage of $3.25 per hour.

Kentucky ranks 47th in its allocation
of money to the defense of indigents
accused of crimes. This kind of gross
underfunding is analogous to the un-
derfunding of the unconstitutional
educational system in Kentucky.
Why should there be an appropriate
level of funding for the public
defender system in Kentucky?

Because our Constitution provides that an
indigent defendant should be furnished
counsel and it is the responsibility of the
Commonwealth of Kentucky to provide
adequate funding for representation by
counsel and the payment of fees guaran-
teeing adequate resources for the attorney
in the defense of such actions.

The ABA’s Criminal Justice in Crisis
(Nov. 1988) calls for increased fund-
ing for public defenders and a reduc-
tion of their caseloads. Should the
KBA and ABA use their influence to
alert the public and legislatures to
these needs? If so, how?

Frank E. Haddad, Jr.

Yes, but I think you are going to need
more than the KBA. It has never been very
effective to have lawyers asking for more
money to be paid to attorneys. I think you
are going to have to get civic groups who
have been made aware of the situation, as
well as national groups like the ACLU and
its local chapter, KCLU, to persuade the
Legislature that funds are needed for this
purpose. The state is undertaking to build
additional prison facilities by the expen-
diture of millions of dollars and should be
responsible for providing adequate fund-
ing for the representation of indigent
defendants.

Is it fair to expect a small number of
the Kentucky Bar, full-time public
defenders and part-time contract
defenders, to assume the actual as
well as financial burden of insuring
that indigent criminal defendants are
represented by counsel? Why or why
not?

Absolutely not. More so than it would be
expected to have the medical profession
to provide free of cost all medical needs
of indigent people. It is the state’s respon-
sibility and must be fulfilled by the state.

Any other thoughts?

It is amazing the excellent job that the
Public Defenders have been able to do
with the limited funding that they have for
salaries and resources. We cannot expect
this to continue because it will be impos-
sible for them to do so with the tremen-
dous caseload that they have.

FRANK E. HADDAD, JR.
Attorney at Law

Kentucky Home Life Building
Louisville, Kentucky 40202
(502) 583-4881



INTERVIEW WITH KACDL PRESIDENT
WILLIAM E. JOHNSON

All Kentucky Attorneys Have a Duty to Insure Citizens
Receive Full Measure of Justice

Kentucky has repeatedly recognized
that attorneys cannot be forced to
represent indigent citizens accused of
crimes without being fairly compen-
sated, Why is this reality important to
Kentucky attorneys and KACDL?

The practice of criminal defense law re-
quires the most dedicated and careful legal
service possible if the citizen accused is to
receive the kind of defense that he or she
is entitled to. In order for any lawyer to
devote the time necessary to do the best
job possible for the citizen, the lawyer
must be fairly compensated. If the lawyer
is not fairly compensated he cannot make
adecentliving and he will have a tendency
to refuse to handle cases involving per-
sons accused of crimes. Many capable
lawyers have left the criminal defense bar
and refused to handle cases involving per-
sons accused of crime. This creates a great
shortage of lawyers needed to defend
citizens accused. As sorry as I am to say
it, inadequate compensation may attract
less capable attorneys and cause the
citizen accused to receive less than full
justice. All Ky. attorneys and members of
KACDL have a duty to see that citizens
accused receive a measure of full justice.

Does the amount of resources avail-
able to an attorney in a case, especial-
ly the amount of money he or she is
paid, make a difference in the way an
attorney represents a client? Why?

Yes. The amount of resources-available
does make a great difference in the way a
client is represented. As a rule, the
prosecution has the advantage of profes-
sional investigators who devote whatever
time is necessary to gather facts for
prosecuting the case. The prosecution has
access to funds for the employment of
outstanding expert witnesses and the
preparation of exhibits which help to sell
the prosecution’s case. If the citizen ac-
cused does not have sufficient funds to
cover necessary expenses then this may
affect the defense. Many lawyers do not
have the resources to pay for expert wit-
nesses, fancy exhibits, and all of those
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things which may be of great assistance in
presenting a defense. In some instances,
important witnesses are residing out-of-
state, or maybe out of the country, and it
is impossible for the defense attomey to
personally interview them. Unfortunately,
attorneys, like everyone else, have to work
within the budget available. Criminal
defense attorneys have historically spent
money out of their own pockets in defend-
ing indigent persons accused of crimes.

What is your estimate of the average
hourly overhead costs for Kentucky
attorneys?

When I first started practicing law I found
that for every dollar that I took in ap-
proximately 33-1/3% went for overhead.
Now I find that my overhead expense runs
closer to 50%. I suspect that most Ken-
tucky attomneys will have an average hour-
ly overhead cost of in the neighborhood of
$50 per hour.

Is it fair to compensate Kentucky
public defenders with starting
salaries of $15,000-$16,608, and with
contract fees that are at a minimum
wage rate, and capital case fees that
have a maximum of $2,5007 Why?

The starting salaries for Kentucky public
defenders are scandalous. The capital fee
cases are even more scandalous. Any
lawyer that undertakes a capital case fora
$2,500 fee realizes that he is going to
suffer a great loss.  have great admiration
for those lawyers who are willing to un-
dertake defense of capital cases for such a

William E. Johnson

shocking fee. Those who continue to serve
as public defenders and those who handle
capital cases do so out of the highest sense
of duty. However, their continued work
leads to burnout and is harmful to them-
selves, the legal profession, and some-
times to their clients.

Kentucky ranks 47th in its allocation
of money to the defense of indigents
accused of crimes. This kind of gross
underfunding is analogous to the un-
derfunding of the unconstitutional
educational system in Kentucky.
Why should Kentucky citizens and
KACDL want an appropriate level of
funding for the public defender sys-
tem in Kentucky?

In order to continue to attract bright legal
minds to the public defender programs we
must pay realistic salaries. Kentucky has
been fortunate in having many dedicated
lawyers agree to work in the public
defender program. However, we cannot
continue to attract and keep the best with
such small compensation. The lack of an
adequately compensated public defender
corps will lead to the inferior administra-
tion of justice in the Commonwealth of
Kentucky and a gradual lessening of con-
fidence in our judicial system.

The ABA’s Criminal Justice in Crisis
(Nov. 1988) calls for increased fund-
ing for public defenders and a reduc-
tion of their caseloads. Should
KACDL use its influence to alert the
public and legislatures to these
needs? If so, how?

Yes. KACDL should do all that it can to
alert the public and the General Assembly
to the needs of the public defender pro-
gram. However, we have a great burden
to carry in getting the message across that
the criminal justice system requires dedi-
cated public defenders, adequately com-
pensated, in order to assure confidence in
our public justice system. The citizenry
will put the payment of money to lawyers,
and particularly to lawyers who defend
persons accused of crime, at the bottom of



the scale of needs. We have to go through
an education process. Perhaps one way
would be to recruit lay persons who have
been accused of criminal offenses and ask
them to speak to groups of citizens about
their experiences and the need for ade-
quate representation in time of trouble.

Is it fair to expect a small number of
the Ky.Bar, full-time public
defenders and part-time contract
defenders, to assume the actual as
well as financial burden of insuring
that indigent criminal defendants are
represented by counsel?

No. It is not fair to expect a small number
of the Kentucky Bar to assume the repre-
sentation of indigent criminal defendants.
So long as the program is inadequately
funded, there will be justice denied to
some citizens simply because of the public
defender program being overworked.
Private practitioners need to be recruited
to devote an amount of pro bono work
annually to the criminal defense bar. This
would be a very worthwhile program for
KACDL. ‘

Any other thoughts?

These are dangerous times. Crime has
been so publicized that the public has been
brainwashed into believing that the only
way of dealing with the criminal is by
putting him or her in prison and keeping
them there. The Federal Sentencing
Guidelines are a good example of this
philosophy. Longer confinement is sup-
posed to reduce recidivism. However, [
doubt that statistics support this premise.
We know that capital punishment and
even historically torture inflicted with
death did not diminish capital crimes. The
public has historically been reluctant to
spend funds on education whether it be for
the purpose of educating your children or
in educating society that there is more to
life than violence and crime. We, as
defenders of the accused, have a continu-
ing duty to try to bring about more
humanity in man through all processes
available including education.

WILLIAM E. JOHNSON
Stoll, Keenon & Park

326 W. Main Street
Frankfort, KY 40601

(502) 875-6000

Bill received his J.D. from the University of
Kentucky College of Law in 1970. He is a
partner in the merged law firm of Johnson,
Judy, Stoll, Keenon & Park, engaging in all
areas of trial practice and administrative
law with offices in Frankfort and Lexington.
He ia a member KY Criminal Rules Com-
mittee; Appellate Handbook Committee;
ABA Litigation Trial Practice Committee,
KBA Board of Governors 1981-83.
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Opinions

Atfording justice

Some of our treasured symbols
just might need a bit of modern-
clay revamping.

Take Justice, for example. That
timeless ‘image of a blindfolded
woman holding the scales has be-
come fiction in Kentucky.

At least for the poor. -

If you can afford a lawyer, your
day in court is more promising
than if you can’t. If you can't, you
likely will be under-represented by
an inexperienced, albeit well-mean-
ing, overworked young attorney.
Or, putting the worst face on it,
one nobody else is willing to pay
for.

A series by Kentucky Post re-
porters Bill Straub and Jeanne
Houck, “Justice; Can We Afford
1t?,” provided insight into a system
that too often doesn’t work for
those unable to pay their own way
through the morass.

No one cnjoys paying for jails
that house the convicted and pro-
fect society from them. No one en-
joys paying for judges and
courtrooms, police officers and
FBI agents. But society has
deemed "them necessary to settle
disputes and to keep order.

No one enjoys the prospect of
paying more money for the legal
defense of poor people aceused of
crimes against society and individ-
uals — stealing purses, holding up
f;as stations, robbing homes, sell-
ing drugs or killing.

But if we believe in justice, we
must pay.

Consider the thoughts of Neal
Walker, who represents those on
Death Row.as an attorney for the
state Department of Public Advo-
cacy:

“I really think what keeps me in
this work is that I'm attracted to
defending unpopular causes be-

cause I feel like the. Bill of Rights
should be applied to unpopular
people as well as popular people.
Only by fighting to ensure that the
oppressed receive the benefit of
the Bill of Rights can they have
meaning for the rest of us as well.”

Indeed. Aristotle once said that
democracy can survive only if -we
are as capable of outrage at injus-
tice to others as we are of outrage
at injustice to ourselves. Such
healthy outrage has a healthy price
tag in modern times.

Yet if we are unwilling to guar-
antee the most basic rights to oth-
ers, we can hardly preserve them
for ourselves. If we refuse to pro-
vide even minimal assurance that
the poor have a fair day in court,
we can’t long deserve such privi-
leges ourselves.

Kentucky’'s system is broken.
The Department of Public Advoca-
cy has a dedicated staff of zealots
who believe in justice more than in
making - money. They work 60-80
hours a week for a salary that be-
gins at $16,600 and may someday
climb to §40,000. But the turnover
rate is high, and there are always
vacancies.

This really is a life or death is-
sue. The people who end up on
Death Row in Kentucky are almost
always those who can't afford to
pay. We must always wonder at the
outcome if they had been able to
pay for their own defense.

The problem is serious, the solu-
tions are not easy. But those who
believe in Justice must stand up
and be counted in the fray. The
guarantce “with liberty and justice
for all” must not disappear for
want of money. .

Otherwise, the scales of Justice

will be forever tipped by a few gold
coins.

The Kentucky Post, September 23, 1989




CORRECTIONS’ SECRETARY WIGGINGTON

Oral and Written Interview

Written Interview

You were appointed Secretary of the
Corrections Cabinet in December,
1987. What motivated you to head up
this effort?

The operation of the Ky. Corrections
Cabinet provided a challenging oppor-
tunity to serve in state government. I
believe we have an opportunity in this
state to build upon a solid, professionally
run corrections system to meet the
demand which will be placed upon it in
the 90’s.

What qualifies you to hold that post?

My education and work background are in
the related social work field and certainly
the four terms which I served on the Lex-
ington-Fayette Urban County Council
prepared me well for this post. Corrections
is after all big business. In essence, the
operation of the Corrections Cabinets is
similar to operating a community and, like
any community, it is ultimately my
responsibility to see that services and
resources are made available so that ade-
quate security, programs and other neces-
sary functions can be provided. In my
view, perhaps the most important
qualification for the Secretary of this
agency is that a person have knowledge of
how government works and how scarce
resources can be apportioned equitably.

To head the Corrections Cabinet a person
must have the ability to solve difficult and
evasive problems. I derive a great deal of
satisfaction of doing just that and feel
confident in my ability to deal with what
many say is the most difficult job in state
government.

What are your goals as Secretary?
What is the Corrections’ plan for
Kentucky?

The public and the legislative body of this
commonwealth need to understand that
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the challenges which face the Ky. correc-
tions system today are very real and very
pressing. It is my primary goal 1o make it
known to the public and to elected offi-
cials throughout this state that the Ky.
Corrections Cabinet is an integral part of
this state’s criminal justice system. It must
be known that our criminal justice system
exists on a continuum and if justice is to
be fully realized, each link in the chain of
law enforcement, including Corrections,
must be of equal strength. Therefore, the
Corrections plan for Ky. is twofold. In the
short term, we need to deal with the im-
mediate needs for additional prison bed
space to hold the convicted felons await-
ing entry into the state prison system.
However, to truly create a system which
can be effective in the decade which lies
ahead the Corrections plan for Ky. must
look toward future prison bed space needs
to ensure public safety. However, both the
long and short term plans must also pro-
vide for community options to incarcera-
tion.

What are the 3 biggest problems
facing Corrections?

1. Establish a corrections system which
can provide sufficient prison bed space
and alternatives to incarceration to meet
the needs of the criminal justice system for
the decade which lies ahead.

2. Resolving the problems which face the
local jails.

3. Improving pay, benefits and working
conditions for corrections staff.

What has Corrections been unable to
do because of the lack of money?

It is quite obvious that the Corrections
Cabinet has been underfunded over the
Ppast years which has led to the current bed
shortage for state prisoners. Additionally,
underfunding for both pay and benefits of
our line correctional staff has placed Ky.
in the unenviable 47th position nation-
wide when comparing starting salaries for
correctional staff.

Secretary John Wiggington

The benchmark for this
administration will be that we
have planned for the future.

Since becoming Secretary, what have
you done new or differently than the
previous Secretary?

I believe the benchmark for this ad-
ministration will be that we have planned
for the future and I would hope that at the
conclusion of the upcoming meeting of
the General Assembly we will be able to
say that the commonwealth has, for the
first time in the history of the state correc-
tion system, adequately funded a state
prison building program while at the same
time enhancing our important community
programs.

How does Kentucky rate compared to
other states in terms of prison es-
capes?

The national ratio of escapes to agency
average daily population for 1988 (source:
The Corrections Year Book - 1989) averaged .024,
or 24 per 1,000 inmates. Kentucky's
average was far below the national
average at .014, or 14 per 1,000 inmates,

Were the June, 1988 escapes at Ed-
dyville due to prison failures that
were freakish or to a basic inability to
house prisoners safely?

The Ky. State Penitentiary has the ability
to house prisoners safely. The escapes at
the penitentiary were due in large part to
the failure of certain staff to follow estab-
lished security procedures.

Specifically, how is Ky. going to be
able to handle the vast increase in the
number of prisoners in future years?

In the recently submitted biennial budget
request the Corrections Cabinet has re-
quested for funding of 1150 secure male
prison beds and 450 secure female prison
beds in addition to over 1600 beds in jails,
halfway houses and throngh private ven-

R . N,



CISM IN OUR CRIMINAL JUSTICE SYSTEM?

: Populaﬁbh
229,307,000

196,627,000 . .
32,680,000

dors. In addition to these immediate needs
the cabinet is also requesting funding for
the design of a 550 bed male medium
security prison to begin the process of
long term planning for future prison bed
needs.

In March, 1988 a newspaper article
indicated that you said Ky. would
soon run out of prison space and that
could incur many contempt of court
findings by Ky. courts. Has Kentucky
run out of prison space? What con-
tempt of court orders are currently
entered against Corrections and from
which courts?

InKy. we consistently average over 1,000
sentenced felons backed up in local jails
due to the lack of state prison bed space.
Therefore, it is true that Ky. has run out of
prison space. We currently have
numerous orders from state courts requir-
ing the cabinet to take prisoners from local
jails on a timely basis which the cabinet
attempts to honor. However, in Fayette,
Kenton, Campbell and Jefferson Counties
the Corrections Cabinet has been found in
contempt of court because of our inability
to remove prisoners from those jurisdic-
tions in a timely manner.

In the same news article Senator Ed
O’Daniel, D-Springfield, was
reported as saying that the Correc-
tions Cabinet is crying wolf about the
space problem with the strategy of
creating a crisis in order to obtain
approval for a new prison. Is this a
strategy or a genuine problem?

The Corrections Cabinet has consistently
averaged over 1,000 sentenced felons
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backed up in local jails and currently have
over 1300 inmates confined in local
facilities awaiting entry into the state
prison system. Recent population projec-
tions, using a projection method recom-
mended by a consultant from the National
Institute of Corrections, indicate a con-
tinued growth pattern through the 1990°s.
If the cabinet’s resources were limited to
only authorized bedsto date, the shortages
would be significant. By the end of the
next biennium the estimated population
will be 9,969 with authorized beds at
8,047 which will leave a shoftfall of 1,922
beds. If no additional beds are authorized
our projections estimate an inmate
population by fiscal year 1996 of 11,470
which will represent a short fall of 3,423
prison beds in Ky. It is plain to see that the
Corrections Cabinet is not “crying wolf”
about space problems. The crisis is real.

Justice Liebson in his forceful dissent
in Commonwealth v. Reneer, Ky., 734
S.w.2d 794 (Aug. 6, 1987), the case
concerning the “Half-Truth-in-Sen-
tencing” law, stated: “It takes no
visionary to foretell that the new sen-
tencing procedure will 1) produce
sentences that are, in many cases, un-
duly harsh and abusive, 2) fatally
overload an already overcrowded
prison system, and 3) exacerbate the
problem of disparate sentencing. The
impending calamity to our sentencing
system (it will be no less) is not just
likely, it is inevitable.” Do you agree?
What can be done?

Thavenot had any direct involvement with
this case and do not wish to comment in
regard to the Supreme Court decision
without having had an opportunity to read

the entire case.

How does the commissary system in
each of the prisons work? What is the
markup on the merchandise sold
prisoners? Where does the profit
from those enterprises go?

The Corrections Cabinet operates a
centralized canteen operation in com-
pliance with KRS 196.270. It is required
by this statute that the cabinet establish
and maintain a centralized canteen opera-
tion which shall be incorporated and self-
supportive. It is also required that each
institution administered by the cabinet
shall participate in the centralized canteen
operation. The statute also sets out those
individuals who shall serve as the Board
of Directors for the centralized canteen
which includes representatives from each
of the major state correctional institutions
and a warden from one of the remaining
correctional institutions elected at large
by the Board of Directors. All profits from
the canteen shall be used exclusively for
the benefit of the inmates of the Correc-
tions Cabinet. Price markups vary
depending on the item. This percentage
above cost for items sold in institutional
canteens is determined by the Board of
Directors.

The chairman of the National Coun-
cil on Crime and Delinquency, Allen
Breed, gave a speech entitled “The
State of Corrections Today: A Tri-
umph of Pluralistic Ignorance” in
which he says, “We have supported
the principles of fairness, justice and
humane treatment for those who are
wards of the state, yet our daily prac-
tices have often been, and often are,
at odds with the ideals given voice in
oration.” Do you agree? How can you
change this in Kentucky?

The Ky. Corrections Cabinet supports
both in principle and in daily practice
faimess. Justice and humane treatment for
those men and women who are confined
in our state prisons. Over the past years the
Ky. Corrections Cabinet has spent many
millions of dollars improving prison con-
ditions throughout the state. In response to
a 1980 consent decree the state corrections
system has renovated almost every area of
the Ky. State Penitentiary and the Ky.
State Reformatory along with major chan-
ges in policy and programs to benefit the
inmate population. Although the consent
decreerevolves around these 2 institutions
the entire corrections system was revital-
ized as the result. This coupled with the
system-wide American Correctional As-
sociation accreditation of all state institu-
tions ensures that our system is based on
policies which are just and fair and which



requires humane treatment in all of our
facilities. Certainly, there may be in-
dividual instances of abuse of fair treat-
ment, however, the cabinet has in place
both formal and informal grievance
resolution mechanisms which are design-
ed to bring these instances to light so they
may be resolved satisfactory.

Breed also notes that 1) less than 50%
of the people think prisons discourage
crime, 2) most of the public think
prisons are for rehabilitation, 3) 83%
favor prisoners working, 4) 95%
favor prisoners having a skill or trade
before their release, and 5) two-thirds
are in favor of alternate sentencing
rather than prison terms. How is the
Kentucky Corrections Cabinet
responding to these public’s desires?

The Corrections Cabinet cannot force
rehabilitation upon those men and women
who are confined in our prison. It is the
responsibility of the Corrections Cabinet
to make available sufficient numbers of
both academic and vocational offerings as
well as meaningful work programs for
inmates in our system. We certainly en-
courage those in our institutions to par-
ticipate in these programs, but the final
decision is theirs to make. Alternatives to
incarceration are certainly well used in
Ky. The Cabinet has a total jurisdictional
population including institutional beds
and probation and parole and other forms
of community supervision totalling ap-
proximately 19,150. Of that number only
6,400 men and women are incarcerated in
secure correctional facilities. The remain-
ing two-thirds are supervised in the com-
munity in some form. Alternatives to in-
carceration are well used by the state cor-
rection system. It is important, however,
for the public and elected officials to real-
ize the extent to which alternatives are
working well in Ky. and the extent to
which they are currently used. It is my
belief that this type of education will result
in a more accurate perception by both the
general public and elected officials con-
cemning the degree to which alternative
forms of incarceration are currently being
used. At the same time, it is equally as
important to make them understand that
there is still a significant need for prison
bed space to house those individuals who
they would not want to reside in their
communities and who we cannot place in
that type of situation.

DPA, along with others, has imple-
mented an alternate sentencing pro-
gram in 4 areas of the state. From
Corrections’ viewpoint, how is this
working? Why are alternate senten-
ces not used more by Ky. judges,
especially if the public prefers that
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less costly approach? What part do
alternate sentences play in solving
Ky.’s prison crisis?

Prior to this administration I understand
that the Corrections Cabinet provided par-
tia] funding for an alternate sentencing
program in 4 areas of Ky. We participate
inthis program and certainly support these
types of initiatives to keep people out of
the state prison system and allow them to
function in the community when ap-
propriate. Since we do not have oversight
responsibility for this program and be-
cause I have not been made aware of any
data regarding the result of the program,
it would be difficult for me to judge how
effective the program has been. It would
be equally difficult for me to provide a
factual answer concerning why judges in
Kentucky do or do not use these forms of
alternate sentencing. Certainly, this would
be an excellent question for the state
judiciary to respond to.

From your experience and present
vantage point, what are the major
causes of crime?

Volumes have been written regarding the
causes of crime and further conjecture on
my part would probably serve little pur-
pose. It is safe to say, however, that many
of the theories are based in poverty and a
lack of education both of which are ad-
dressed by the programmatic offerings
within our state prison system. We offer a
full range of academic and vocational of-
ferings as well as a meaningful work pro-
gram, many of which, especially in the
correctional industries, offer marketable
skills upon an individuals release from
prison.

Do you feel Kentucky’s PFO
provisions are fairly selecting those
who should serve extended terms?

Idonot have the necessary information to
make a determination regarding whether
or not Ky.'s PFO provisions are being
fairly implemented.

Whatlegislation does the Corrections
Cabinet most hope passes the 1990
General Assembly?

The Corrections Cabinet is in the process
of identifying certain issues which we will
be asking the General Assembly io con-
sider during the upcoming session. In
general terms we will be looking for the
passage of legislation which would reduce
our current crowding situation in the state
prison system. We anticipate that legisla-
tion will be submitted that will permit
judges to impose sentences and we would
support such legislation along with
uniform sentencing guidelines.

What do you think of the proposal of
a group of legislators to put county
Jjails under state control? Isn’t that
inevitable?

The takeover of the county jail system by
the state Corrections Cabinet is a proposal
which is supported by many legislators
and fiscal court judges. There are however
many political and economic barriers
which will make it unlikely that a consen-
sus will be reached in the upcoming
General Assembly concerning this issue.
Obviously, the local jails are, in some
cases, finding that continued operation of
these facilities under the standards man-
dated by statute, is becoming cost prohibi-
tive. I certainly understand their desire to
have the state take over the local facilities
as in many cases it would result in im-
proved conditions and a more profes-
sionally operated jail. However, the
economic and political realities make a
takeover doubtful. Until such a plan can
be implemented it is important that we try
to mitigate the current situation as much
as possible with a short-term plan to ad-
dress the problems which plague our
county jails.

Whatrole do you see public defenders
playing in the Kentucky criminal jus-
tice system?

The public defenders play an important
role in the total Ky. criminal justice sys-
tem by representing those who are often
times most in need of legal counsel. Post
conviction assistance to inmates in the
state prison system is another of the many
important roles which the public
defender’s play which directly effects the
Ky. Corrections Cabinet in amost positive
way. [ would agree with Public Advocate,
Paul Isaacs, when he says that his office is
understaffed and that public advocates are
significantly underpaid for the important
services which they render.

Oral Interview on
December 8, 1989

I believe the local funding for the jails
from the Corrections Cabinet is
$16.00 per day per inmate, and you’re
paying $25.00 per day for private
prisons, how is that disparity of fund-
ing really fair?

It’s not fair and it’s not the way the situa-
tion really is. Very often you hear that we
pay a per diem. In the past it's been
$10.00, more recently it was increased to



- $16.00 and we try to compare that per
diem with what is being paid the private
sector, and you have to realize that is not
an accurate barometer because in fact we
fund the jails in several other ways, other
than through the per diem. An evaluation
of the state’s total financial contribution
to the local jailsreveals that a few counties
pay less than 15% of the total cost of
operating the local facility. Therefore, the
per diem, although it’s used many times
to distort the issue, is not an accurate
explanation of the total financial support
provided by the state. It is also worth
noting that the per diem has traditionally
been established by the Legislature. Un-
fortunately the per diem fee was not up-
dated on a regular basis to keep pace with
the increased cost of jail operation. The
Supreme Court ruling requiring the state
to assume responsibility for state inmates
also established the conditions under
which we could utilize local jails to house
inmates. That perhaps is the real issue
because for all practical purposes the per
diem was eliminated as a result of the
Supreme Court ruling that said in essence
that the state could contract with local jails
if three things existed. One, the space ex-
isted; two, that it met basic criteria; and
three, that we were able to negotiate an
acceptable price with the local jail. So it is
perhaps through that negotiation that you
would come up with what both sides will
determine was being fair. One of the key
elements in that decision was that the fee
would be a negotiated fee which for all
practical purposes would seem to make
the argument concerning a set per diem
established by the Legislature a moot
issue. We should direct our energies
toward planning for the future and to do
that we have to address several significant
issues:

1) Therole the state is going to play in the
operation of the local jail system.

2) Therole the jail system as to a whole
is going to play toward the effort to meet
the total incarceration needs of the state?

3) The ways to facilitate the establishment
of a jail system that is accessible to all
parts of the state.

What percentage of state inmates
come from the major urban areas?

We find that urban areas disproportionate-
ly utilize state resources. Approximately
32% of the inmates we have are from
Jefferson County, 19% from Fayette
County, 4% from Kenton County and 3%
from Campbell County. These 3 areas ac-
count for 49% of the inmates who are
committed to the state. They are residents
from those counties who have committed
crimes in those areas. Even though they

February 1990/ The Advocate 19

are oftenreferred to as state inmates, there
is no county called Commonwealth of Ky.
and in fact, the label given them as being
state inmates is based more on the type of
crime committed. However, this may
point up a need for the leadership to
develop a strategy to best utilize limited
resources. State and local governments
need to rationally and consciously decide
how we can work together toward this
goal. Who do we actually want locked up?
Thatneeds to be arational and cooperative
effort and I hope that we’ll be able to do
that.

In response to the public’s demand
for a tougher response to crime the
legislature has passed numerous
statutes which either created new
penalties or enhanced existing ones.
They have also passed legislation rais-
ing parole eligibility to 50% time
served for certain violent offenses.
The Parole Board has also responded
to public opinion by paroling fewer
individuals and increasing the length
of deferments and serve outs. Have
these trends posed any consequences
for the Correction’s Cabinet?

Obviously all of these factors have been
contributors to our population growth.
The problem becomes even more difficult
to solve. This Cabinet is looked upon as
having the answers and solutions to this
overcrowding problem. However, we
have no control over the number of in-
mates we receive, the length of time they
serve or the numbers that receive parole.
Further, we have no control over the fund-
ing or location of prisons. These controls
rest appropriately with elected legislators.

It is our desire to present our bed needs to
them based on projections and acquire the
necessary funding to carry out our respon-
sibilities. We also hope to inform them of
the conditions in Ky.’s criminal justice
policy which contribute to overcrowding.
It is my contention that each segment of
the criminal justice system should be
evaluated to find how each is contributing
to overcrowding. Then hopefully the
result would be a conscious decision on
who our society wants incarcerated and in
what type of facility.

We hope to present a list of issues to the
legislature responding to requests of how
this problem of overcrowding can be ad-
dressed. These issues are not new. How-
ever, they arise annually when the subject
of diversion or altemative programs are
discussed. These issues will hopefully in-
itiate discussion and provide the catalyst
for change if the legislature so desires.

We are preparing a program that

demonstrates the wide array of com-
munity-based alternative programs
operated by this Cabinet. It must be under-
stood that of the 20,000 offenders placed
in our custody over 60% are in such com-
munity type programs. The remaining
40% have been programmed in institu-
tional settings varying with the ap-
propriate level of custody in which they
shoul be housed.

Based on our projected needs an addition-
al 3,000 beds are requested through 1994,
These beds will be comprised of jail beds,
private vendor beds and our own operated
facilities at all custody levels. These
projections were based on conditions as
they presently exist and obviously will
change with any additional legislative ac-
tion. It is hoped that any newly enacted
legislation would be accompanied by an
impact statement. This would allow the
necessary funding to provide the addition-
al beds dictated by their actions. This
would allow the flexibility to make the
necessary funding adjustments based on
newly enacted legislation. It is important
when such initiatives as the war on drugs
and tougher DUI penalties are enacted
that adequate funds are available to keep
these offenders incapacitated for proper
time frames.

$100 million is needed for more
prisons.

What would be your estimate of the
cost of these 3,000 new beds?

It would be in a range near
$100,000,000.00.

Whatdid the prison in Morgan Coun-
ty cost?

Approximately $72,000,000.00.
How many beds did it provide?

1,050 beds were in the original design
however, many of the cells will be double-
bunked.

Morgan County prison cells cost
$62,000 each.

What was your cost per bed to build
that prison?

It was about $62,000. We believe addi-
tional prisons can be built at less expense.
The Morgan County facility has some
security features that would not be neces-



sary in some of requested facilities.

In my discussions with legislators I have
sensed consensus emerging in their ranks
that tougher penalties and laws must be
accompanied by the funding of the neces-
sary beds.

Can the public’s seemingly insatiable
addiction to more incarceration ever
be satisfied?

Perhaps, we can expect that like most
things, it will go in a cycle. However with
the issue of drug abuse and governmental
attempts at al] levels to deal with it, the
present cycle will continue for some time.
Efforts the President and our Governor
have initiated will hopefully have positive
impacts through enforcement and educa-
tion. A decline in drug and alcohol con-
sumption will cause a subsequent
decrease in crime.

Another possible impact can be realized
by certain legislation that uponreview and
discussion could be rolled back if there is
a consensus to do so. Other issues such as
sentencing reform and uniformity should
be studied in an effort to establish aration-
al approach to crime and punishment. The
punishment for an identical crime should
be the same in Lexington as in Paducah or
Hazard. Efforts at sentencing reforms
have resulted in positive impacts for Min-
neapolis, Minnesota and Washington in
their bed situations.

Is rehabilitation of state prisoners a
goal of the Corrections Cabinet?

It’s a goal of most Corrections profes-
sionals. To achieve rehabilitation in the
ideal sense our system is drastically un-
derprogrammed. We recognize the need
for programs and the implications they
have on both rehabilitation and security.
To say we meet that goal would not be
entirely accurate. I do believe our system
provides any inmate who truly desires to
enhance himself the opportunity and
programs to do so! However we don’t
have the resources in funds or programs to
achieve the goal that is often expected.
Further, I don't sense a commitment by
legislators or taxpayers to increase the
revenues to shape a system that would
rehabilitate a significant percentage of our
inmate population.

The disproportionate number of
blacks in our prisons needs to be
studied.

What about the vastly dispropor-
tionate number of black Kentucky
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RACISM IN AMERICAN PRISONS

If white America was called into court and charged with the crime of disproportionately jailing
blacks, the prosecution would have a strong case.

- A 1979 government survey revealed that about one out of every S black men would go to
prison in his lifetime. Imprisonment rates have spiraled since then, and the proportion is now
closer to one out of every 4.

- In Michigan, 57% of those imprisoned (in Federal and State institutions) are black, as compared
to a total of 12.9% of blacks in the total population. (1986 statistics)

- Nationally, blacks go to prison at a rate of nearly 10 times that of whites. (1984 statistics)

- A recent study of the Wayne County Youth Home found that nearly 90% of those detained
were black.

Not many would argue against the belief that those convicted of crimes should be confronted
and held accountable. I agree, but I also find myself asking: “Who will confront society about
the racist practice of imprisoning blacks at a higher rate than any other country in the world
(including South Africa)?

In America, blacks fall below the povertylevel at a rate of four times that of whites. In Michigan,
we find a21.2% unemployment rate among blacks as compared to a 6.5% rate among whites.
I'mention poverty and unemployment because these are the most obvious contributors to crime
and subsequent imprisonment. Given the fact that blacks are disproportionately represented in
these categories, it is not surprising that we find more of them committing crimes and ending
up behind bars.

Even when charged with crimes, it is well documented that the accused who have money are
less likely to spend time behind bars. The most obvious reason is that monied people can afford
bail. Plus, when they come to trial they often have obtained the best lawyer money can buy. The
disproportionate number of blacks caught in the web of poverty do not fare as well when it
comes time to post bond or to find legal representation.

Dostoyevsky said that if you want to learn about society, look into its prisons. When we look
into American jails and prisons, we see a magnification of America’s racism. We see a largely
black population, shut out, ignored, and forgotten. We see a people whose suffering does not
bring wholeness, only brokenness and resentment. Sound familiar?

The prosecution has presented evidence. Closing arguments are finished. The jury has retarned
to the courtroom. The judge asks the lead juror: “What say ye?” “Guilty as charged” comes the

reply.

The judgeresponds: “Allright then. In the matter of sentencing, I cannot put all of white America
in jail. There are just too many of you. Besides, you are already captive to your own racism. So
Iam sentencing all of you to 3 things: Number one, you must confront your own racist attitudes
and realize the ways you scapegoat others. Nurnber 2, you must work toward abolishing prisons.
Number 3, until such time as prisons are abolished, you must visit those in prison, and try to
narrow this inexcusable gap between the races.”

Court adjourned.

CHARLES CARNEY
Team For Justice 1035 St. Antoine Detroit, MI 48226 (313) 965-3242

citizens in prison (32%) as compared
to blacks in Kentucky (8§%)?

ized in the justice process.
As far as race, we have a disproportionate

attorney is basic to the issue. Repre-
sentation is the key to what access is real-

number of blacks in our penal system and
this is the case throughout the United
States. There is no doubt that many
sociological factors contribute to this. I
think that it’s an issue that should be
studied as it relates to the criminal justice
system. Such issues as to how many
minorities are represented by the Public
Advocate’s Office as opposed to a hired

SECRETARY JOHN WIGGINGTON
Corrections Cabinet

State Office Building

Frankfort, KY 40601
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INTERVIEW WITH CHAIR OF CORRECTIONS LEGISLATIVE
COMMITTTEE, REPRESENTATIVE WILLIAM M. LEAR, JR.

What are the three biggest problems
facing Corrections?

(a) Overcrowding, which will probably
worsen rather than get better in the future.

(b) Aging facilities in need of upgrading
and/or closure.

(c) Morale problems and high turnover
among Corrections employees.

What has the Corrections Cabinet
been unable to do because it lacks the
money?

The Corrections Cabinet has been unable
to get ahead on any of its major problems.
It has been unable to build and operate
new facilities because of budgetary
shortfalls. It has been unable to provide
adequate pay (including hazardous duty
pay), appropriate retirement benefits, and
sufficient staff. It has been unable to
upgrade its existing facilities on a timely
basis. Without a substantial infusion of
new dollars, the Corrections Cabinet will
face an ever-worsening overcrowding
situation in which poorly trained, poorly
motivated, poorly paid personnel are
asked to control ever greater numbers of
more hardened criminals in inadequate
facilities. We could well be faced in the
years ahead with prisoner turmoil like we
have seen in other states, as well as court-
ordered release of inmates not otherwise
eligible for parole simply to meet court-
established prison capacity limits. No
responsible Kentuckian wants to see these
things happen. For that reason, it is ab-
solutely critical that we insure adequate
funding to meet prison operations and
construction needs today, and that we take
sensible steps which should ease some of
the pressure which is currently pushing
prison population growth,

Is Corrections in crisis?

Yes, Corrections is in a crisis state, second
only to education in its degree of severity
and potential negative impact for our
state.
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William M. Lear, Jr.

What is the Corrections plan for Ken-
tucky?

The Corrections Cabinet plan calls for the
construction and leasing of as many as
3,000 additional prison beds over the next
biennium. Unfortunately, because of
timetables for prison construction, even if
new beds were authorized today, we
would be lucky to see them on-line before
1991. The Corrections Cabinet has been
working with our committee to develop
legislation which should help to ease the
overcrowding situation somewhat. These
include increased emphasis on alternative
sentencing, intensive supervision proba-
tion, intensive supervision parole, and
uniform release dates. Through the work
of our committee, I believe the Correc-
tions Cabinet is beginning to formulate a
more balanced approach to dealing with
the crisis.

How has the Corrections policy
changed under the current ad-

ministration as compared to the past
administration?

Ibelieve the policy has changed in that the
Corrections Cabinet is now willing to look
at the problem on a larger scale and a
longer termbasis. In the past, the approach
hasbeen tolook at the issue on a short term

prison-by-prison basis. Today, Correc-
tions is looking at the situation from a 10
to 15 year perspective, and is beginning
for the first time to develop a construction
schedule with reliance on state of the art
construction techniques, as well as time
and cost saving measures such as proto-
type design. They also appear to be taking
into account both the needs and desires of
local communities and the economic
development potential for prisons.

How do you feel Kentucky rates com-
pare to other states in terms of its
Corrections’ problems and plans?

Kentucky has fared favorably in com-
parison to other states with regard to the
severity of its problem. For that reason,
Kentucky hasnot done as much in the area
of long-term planning as other stateshave,
We have the opportunity today to plan
before our situation gets as critical as it has
in other states where courts have literally
ordered Corrections officials to begin
releasing inmates prematurely. If we act
now, Kentucky can avoid that situation.

How is Kentucky going to be able to
handle the vast increase in the num-
ber of prisoners in future years?

We cannot simply “build” ourselves out
of the problem, but building and leasing
of new beds must be a part of the solution.
Other parts include reliance upon the non-
incarceration alternatives mentioned
above, provided such reliance is selective.
We must continue to incarcerate violent
offenders for appropriate sentences. At
the same time, we have to begin to recog-
nize that many non-violent offenders have
a better chance of rehabilitation if we
apply punishments to them other than in-
carceration.

Justice Leibson in his forceful dissent
in Commonwealth v. Reneer, Ky., 734
S.w.2d 794, 805 (Aug. 6, 1987), the
case concerning the so-called truth-
in-sentencing law, stated: “It takes
no visionary to foretell that the new
sentencing procedure will (1)
produce sentences that are, in many



cases, unduly harsh and abusive, (2)
fatally overload an already over-
crowded prison system, and (3) ex-
acerbate the problem of the disparate
sentencing. The impending calamity
to our sentencing system (it will be no
less) is not likely, it is inevitable.,” Do
you agree? What can be done?

Justice Liebson was entirely correct in his
prediction that the truth-in-sentencing law
would add to our prison overcrowding
problem. Whether the increment at-
tributable to that particular statute is
“fata]” will depend upon how the Legisla-
ture reacts in the 1990 Session. I also
believe that he was correct in predicting
that the new law would exacerbate the
problem of disparate sentencing, but I do
not necessarily agree that it has produced
or will produce sentences that are unduly
harsh and abusive. Prior to the passage of
the truth-in-sentencing law, Kentucky had
one of the lowest median lengths of incar-
ceration in the country for adult felony
offenders. The problem is not that the
truth-in-sentencing law was unjustified,
but that the Legislature has yet to take
appropriate steps to deal with the prison
overcrowding situation the new law
helped fuel.

The ways in which the Legislature needs
to deal with prison overcrowding have
been detailed in my answers to previous
questions. In addition to those measures,
our committee has recommended adop-
tion of a General Assembly rule change
which would prohibit us from voting upon
new proposals which would affect prison
population, until we have received a “Cor-
rections Impact Statement” which es-
timates that impact. Such information will
not necessarily prevent adoption of new
penal legislation, but it should force the
General Assembly to take all of the con-
sequences of that legislation into account
before rather than after the fact.

The Chairman of the National Coun-
sel on Crime and Delinquency, Allen
Breed, gave a speech entitled “The
State of Corrections Today: A Tri-
umph of Pluralistic Ignorance” in
which he says, “we have supported
the principles of fairness, justice and
humane treatment for those who are
wards of the state, yet our daily prac-
tices have often been, and often are,
at odds with the ideals given voice in
oration.” Do you agree? How can
this be changed in Kentucky?

Inthe main, I do not agree with Mr. Breed.
When I read statements such as his, I am
reminded of my law partner who, after
defending a client convicted in the Fayette
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District Court, remarked, “I went seeking
mercy, and I got justice.” My experience
in the criminal courts some years ago
(both as a prosecutor and as a defense
attorney) taught me that virtually all of the
persons who are convicted of crimes in
this state get what they deserve.

There are, however, some notable excep-
tions. Our state remains one in which
minorities appear to get stiffer sentences
on average than non-minorities for similar
crimes. By the same token, there are in our
prison system today hundreds of persons
suffering from mental disabilities (includ-
ing mental retardation) for whom mean-

CORRECTIONS CABINET
PRIORITIES

Here are some of the top priorities and
mandatory additional appropriations
sought by the Corrections Cabinet for the
1990-91 fiscal year:

Most of the requests from Corrections are
for mandatory expenses toexpand and hire
staff for prisons and jails because court
orders have capped populations at existing
facilities.

Its requests call for $14 million during the
biennium to pay overdue inmate medical
bills and bills for holding state prisoners in
county jails, and $25 million to expand the
number of beds in local jails and in private-
ly operated prisons.

The cabinet request also calls for $14 mil-
lion during the bienmium to start paying
debt service for a 520-bed medium-
security prison for men, a 430-bed
medium-security prison for women and a
500-bed minimum-security prison for
men.

- Lexington Herald Leader, Nov. 26, 1989

ingful treatment and rehabilitation is not
being given. Our jails and prisons are
filled with a disproportionate number of
drug and alcohol offenders who, if caught
early and required to participate in
rehabilitation/treatment programs, counld
be deterred from future criminal activity.

To deal with these populations, we should
place (and our committee has proposed to
place) additional emphasis on alternative
sentencing, intensive supervision proba-
tion and parole (which emphasize drug
and alcohol testing and treatment) in ap-
propriate cases for non-violent offenders.

Breed also notes that (1) less than
50% of the people think prisons dis-
courage crime, (2) most of the public
thinks prisons are for rehabilitation,
(3) 83% favor prisoners working, (4)

95% favor prisoners having a skill or
trade before they are released, and (5)
2/3’s arein favor of alternate sentenc-
ing rather than prison terms. How is
the Ky. Corrections Cabinet and the
Legislature responding to these
public desires?

I take issue with the assertion that two-
thirds of the people favor alternative sen-
tencing rather than prison terms, at least
as applied to violent offenders. In my ex-
perience, the vast majority of Kentuckians
favor prison terms for such offenders,
even if they do not think that prisons
rehabilitate the convicted criminals.

Kentucky has a Corrections Industries
Program, the purpose of which is to teach
prisoners skills which can be used in gain-
ful employment “on the outside.” Unfor-
tunately, few prisoners learn such skills.
In many cases, this is because of the rather
short length of time they spend in prison.
The Corrections Cabinet also has a GED
program which it promotes in an effort to
improve educational levels,

As noted above, our committee has
recommended passage of legislation
proposed by the Department of Public Ad-
vocacy which will give increased em-
phasis to alternative sentencing as an ap-
propriate disposition in criminal cases. It
is my hope that more and more judges will
avail themselves of this alternative,

As far as prisoners working, I find that
most of the tasks people would have them
do outside the prison walls are ones which
are not going to improve the prisoners’
employability after prison. In my opinion,
cutting weeds, picking up trash, and other
types of public-works jobs are appropriate
tasks for prisoners, but we must not assign
them with the mistaken impression they
are going to teach employment skills or
useable trades.

DPA, along with others, has imple-
mented an alternative sentencing
program in four areas of the state.
From your perspective, how is this
working and why are alternate sen-
tences not used more by Ky. judges,
and not encouraged or required more
by the Ky. Legislature, especially if
the public prefers that less costly ap-
proach?

As you can see from my previous answers,
the Legislature is moving toward in-
creased emphasis on alternative senten-
ces. In my judgment, these have not been
used significantly in the past because the
public and the courts either have not ac-
cepted or been aware of their availability.



* The new legislation which has been
recommended by our committee should
help change this situation.

From your experience and vantage
point, what are the causes and cures
of crime?

From my perspective, the principal causes
of crime are poverty, lack of education,
alcohol, drugs, and lack of parental care
and nurturing. Each of these is a deeply
rooted societal problem and all of them are
intertwined. Unfortunately, no civiliza-
tion in history has ever been able to eradi-
cate any, let alone all, of these problems.
For this reason, our law enforcement
agencies (as well as our Corrections agen-
cies) fight a battle they can never really
win—because they deal only with the
symptoms of these deeper problems and
because by the time an individual comes
to their attention, it is often far too late to
deal with the real causes of the crime.

There is no simple cure for the causes of
crime. Probably most important is educa-
tion. If our Legislature is successful in
affecting meaningful education reforms in
the months ahead, we will do more to
attack the causes of crime than if we
doubled our police force and built 20 more
prisons. Unfortunately, evenif we are able
to restructure and adequately fund our
educational system, it will take years to
see the effects of improved education in
our adult population. As a result, we must
continue to have an effective law enforce-
ment system and to build enough prisons

to house those for whom it is too late to
get at the real cause.

How are we in this state really meet-
ing the causes of crime for the person
we convict and imprison?

For the reasons mentioned above, it is very
difficult to deal with the real causes of
crime in hardened adult offenders. We
can, however, make substantial efforts to
do the following: require drug and alcohol
rehabilitation programs for convicted per-
sons for whom drugs or alcohol were a
contributing factor in their crime; require
the attainment of a GED for non-high
school graduates as a condition for proba-
tion or parole; require extensive drug and
alcohol testing for those placed on proba-
tion or parole; increase efforts in correc-
tion industries to teach skills in demand in
the outside world.

Do you feel Ky.’s PFO provisions are
fairly selecting those who should
serve extended terms?

For the most part, yes.
New York Judge Bruce Wright has

February 1990/ The Advocate 23

written a book entitled Black Robes,
White Justice. In it he discusses why
the justice system does not work for
blacks. In Ky., our nonwhite popula-
tion is 8%. 32% of Ky. prisoners are
nonwhite. Why do you think there is
such a large disparity? Do you think
racism plays a part in Ky.’s criminal
justice system,

I do not know what role racism plays in
the disparity you mention, but the num-
bers cause me grave concern. I do know
that there is disparity in sentences as you
move from jurisdiction to jurisdiction
within Ky. The statistics also indicate
such disparity between whites and non-
whites. Unlike some, I do not think judi-
cial sentencing is the answer to this prob-
lem. Neither, in my opinion, is deter-
minate sentencing. I believe the factors
taken into account pursuant to the truth-
in-sentencing law should have a bearing
onpunishment. Obviously, these will vary
from defendant to defendant.

What I would like to see is the promulga-
tion of relatively narrow sentencing
guidelines. Whether the judgment within
these guidelines is established by a judge
or a jury is immaterial to me. As far as the
decision whether or not to convict, the
only reasonable solution is to insure that
jury panels have a fair representation of
minorities and that racial prejudice plays
no role in the striking of potential jurors.
This last matter is particularly difficult
and troublesome, but it is essential if we
areto have an even-handed justice system.

Finally, I believe the judiciary and the
Attorney General’s Office have respon-
sibilities to track the records of courts and
prosecutors in an effort to identify those
Jurisdictions in which minorities seem to
be receiving disparate treatment. Reports
of their findings should be made available
to the public and, where appropriate, dis-
ciplinary action should be taken.

Any other thoughts?

In many ways, the Corrections system of
our state has an impossible task. Having
no means to deal with the causes of crime,
no real input into the matters which affect
prison population (judges, juries, prose-
cutors, parole boards and the criminals
themselves determine that) and too little
funding, it is charged with holding and
rehabilitating an ever increasing and ever-
more-hardened population of criminals.
The Legislature, on the other hand, has
responsibilities that touch upon all of the
things which contribute to prison popula-
tion growth. I am hopeful we will do a
better job of shouldering that respon-
sibility in the future than we have in the

More Prisons Do Not Mean
Less Crime

If more prisons resulted in less crime, the
United States might rank as the most
crime-free nation of Earth, because we
have a staggeringly high incarceration rate
- right behind the Soviet Union and South
Africa. Today, 244 of every 100,000
Americans are in prison. This is 10 times
the imprisonment rate of the Netherlands,
7 times that of Japan and 4 times that of
West Germany. Moreover, the U.S. prison
population has doubled since the last
decade (to more than 627,000) and is in-
creasing 15 times faster than the general
population.

However, as the prison population grows,
so does the crime rate. In 1987, the prison
population grew by 7.2%; in 1988, 7.4 %.

In 1987, the last year for which figures are
available, incidents of crime went up 2%,
according to the FBI. If those who believe
more prisoners mean fewer crimes being
committed were right, crime should have
declined in something roughly equivalent
to the increase in the prison population.-

Lexington Herald-Leader, May 30, 1989.

past. I believe the recommendations
which have come out of our special com-
mittee give some indication that the Legis-
lature is beginning to consider all of these
elements. If we follow through on this
initiative, our approach to corrections in
the future will involve more than just in-
creasing sentences and building prisons.

REP. WILLIAM LEAR
Stoll, Keenon & Park

1000 First Security Plaza
Lexington, Kentucky 40507
(606) 231-3000

Bill Lear is the State Representative for the
76th Legislative District (Fayette Counzll).
He has served in the General Assembly
since 1985 and has been actively involved
in many corrections-related issues. During
the 1986-87 Interim he chaired the Special
State Government Subcommittee on Cor-
rections Operations and is the sponsor of
much of the legislation recommended by
that committee. He is a partner in the Lex-
ington Law firm of Stoll, Keenon & Park.

COST TO IMPRISON

In 1990, the average cost for imprison-
ing a Kentucky state inmate is
$12,581.55. It costs $16,140.35 per
year to house a prisoner at Kentucky's
maximum security prison. The
average cost of supervising a person
on probation or parole is $ 1,018 per
year.




THE PUNISHMENT ADDICTION

Twenty Years of Compulsive Punishment Lifestyles

Our culture suffers from a punishment
addiction.

The simple statement sounds outrageous.
We are so accustomed to thinking that we
need to punish more, not less, that to claim
our approach to punishment is compulsive
and self-injurious can seem more than odd
— it seems incongruous.

There are other problems with use of ad-
diction to describe our approach to
punishment. Most addictions have a
physiological component in which with-
drawal causes severe physical reaction.
Moreover, addictions occur in organisms,
and it certainly stretches systems theory to
characterize a culture as an organism. It is
equally problematic to equate punishment
with a substance used by an organism. In
addition, the term addiction itself is im-
precise, and classification systems using
addiction as a criterion often suffer from
problems of reliability.

Despite these problems, I am using the
term addiction advisedly to describe our
approach to punishment in this culture for
several reasons, First, we have, in recent
years, developed a kind of disgust at being
addicted. Interestingly, our repulsion at
addiction stems both from the damaging
effects which occur to systems dependent
on substances and from revulsion at the
very fact of being dependent. Thus, the
term addiction has itself been stretched to
apply to the generally self-destructive ful-
fillment of urges such as for sex or for
thrills.

Admittedly, using the term addiction to
characterize how we punish also has
dramatic value. It is so popular these days
to despise addiction that use of the term
catches the attention. And so I choose the
metaphor partly for its shock value, just as
those treating addicts find they sometimes
need to shock the patient with the absur-
dity and self-injuriousness of the behavior
being exhibited.

The most important reason I choose this
way of describing our punishment life-
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style is that the description works. Many
if not most of the techniques developed to
define and portray addictive behavior
among individuals apply to our way of
punishment. J use the phrase “punishment
lifestyle” instead of the more common
“punishment policy” because, in truth, we
have no punishment policy in this culture.
What we have is an attraction to punitive-
ness gone haywire, an obsession with
giving pain to those who break our laws.
The purpose of this paper is to describe
that obsession.

I am organizing the paper around the 12-
question inventory that is used by Al-
coholics Anonymous to determine the de-
gree of a person’s trouble with drinking
compulsion. It is a simple checklist, and
the AA leaders say that a “yes” answer to
more than 3 or 4 of the questions indicates
serious reason for concern; a “yes” to 7 or
8 means real trouble, When these ques-

tions are revised to ask about how our
culture deals with punishment, we get a
“perfect” score of 12 “yes” answers.

Inusing this AA instrument, ] am sensitive
to the fact that numerous people have
begun a remarkable personal recovery by
starting with a self assessment of thenega-
tive impact of their own drinking. I donot
mean to belittle the significance of their
experiences; indeed, I hope that a frank
self-appraisal of our culture's punitive-
ness can serve as a similar first step toward
recovery of a more realistic way of treat-
ing crime.

1) Have you ever decided to stop

drinking for a week or so, but only
lasted for a couple of days?

One of the most common and pathetic
experiences in the construction boom of
the 1980s has been the building of an
overcrowded prison or jail. The scenario
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is pretty standard. Political and justice
system leaders alike decry the debilitating
effects of a lack of jail or prison space.
The situation is called a “crisis™. Planners,
architects and engineers are brought in on
an emergency basis, and drastic plans are
established for a significant expansion of
facility capacity.

Even though the situation was called criti-
cal, somehow the system survives the
minimum of 2 to 5 years it takes to plan,
site, build and equip the new jail or prison.
To a chorus of relief (often accompanied
by a waming from system insiders that
“even this will not be enough™) the new
facility opens. Within months or even
days, it is itself at capacity. In many of the
more celebrated instances, before the
facility is more than a year or 2 old, it has
been subject to litigation establishing a
new capacity limit.

2) Do you wish people would mind
their own business about your drink-
ing — stop telling you what to do?

When cells fill, the political and system
leadership often get busy blaming the
judiciary for interfering with correctional
practices. While only the hard-liners go
public with their criticisms, it is not un-
common to hear the grumbling among the
insiders: federal judges are unrealistic and
meddlesome, hamstringing the system;
prisoners get better treatment than ordi-
nary citizens who obey the laws—on and
on. If the courts would mind their own
business, corrections could get on with
punishment.

In fact, the passing of the “hands-off”
doctrine has occasioned direct judicial in-
volvement in the daily affairs of our
nation’s prisons and jails. Such considera-
tions as food, clothing, heat, religious
practice and medical care are the topics of
litigation through court suits protesting
the violation of the civil rights of prison-
ers. The courts were forced to become
involved in the face of an abdication by
correctional and political authorities of
their obligation to implement the law.

It is no small irony that the punitive life-
style of this country has reached the point
where we complain when we are held
accountable for obeying the law in how
we hold others accountable for disobeying
them.

3) Have you ever switched from one
drink to another in the hope that this
would keep you from getting drunk?

The latter half of the 1980s has been the
era of the “new” prison construction ap-
proach, and the emphasis has been on
making the prison affordable in times
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when other social programs are not.
Technical plans have been widely dis-
tributed to support the use of modular and
popular jails which cost less per cell to
construct. Two other popular approaches
are the use of private contracts for incar-
cerative correctional services and the
strategy of contracting for the new facility
rental rather than floating a bond to build
it. The most creative ideas have included
renovating old school houses closed for
lack of students, salvaging military bat-
tleships bound for the scrap heap and con-
verting them to correctional institutions
(reminiscent of the days of the “hulks” in
the London harbor) and buying whole is-
lands to remake into correctional colonies
(as though Australia then and Rikers today
are not enough).

The theme in all these new stratagems is
the quick, cheap fix. It ishoped to get more
prison capacity at less cost than a true
prison and more rapidly than the regular
channels provide. If the public consistent-
ly votes down prison bonds, contract with
a private vendor for building and renting
space. If a full scale new prison is fiscally
out of the question, get a used one for less.
By all means, avoid the fact that the sys-
tem seems to want more punishment than
it can afford.

4) Have you had an eye-opener upon
awakening in the past year?

If anything, the punishment rhetoric has
accelerated in the most recent months,
fueled by the national fervor to overcome
another cultural addiction, that to drugs.
It is a classic type of knee-jerk reaction to
our horrification at the existence of crime,
often brought to focus in reaction to
specific incidents.

Despite overwhelming evidence as to its
futility (and even likely countereffective-
ness), Congress has passed a “get tough”
law that creates a death penalty for drug
“king-pins” and can make life miserable
for recreational users, even of marijuana.
There is virtually no evidence to support
the imposition of these penalties as realis-
tically likely to interrupt drug industry. If
anything, the new laws will simply add to
the misery resulting from drugs.

Just as the problem drinker thinks first of
“a quick one” to help face morning hang-
over pain, we seem to turn immediately to
more punishment as the solution to the
pains of our social problems,

5) Do you envy people who can drink
without getting into trouble?



When the public debate gets desperate, we
always find ourselves comparing our
situation to that of other countries. The left
points out the familiar fact that we incar-
cerate at a higher rate than any other
Western industrialized democracy. The
punishment lifestyle of Scandinavia is
pointed to, with admiration, as a model to
which we should aspire.

The right, for its own part, has com-
parisons to make, as well. On the one
hand, the destructiveness of our crime
rates is starkly presented by the favorite
comparison of murder rates in Detroit to
homicide rates in Japan. The implication
is that we need to be more like Japan, in
which criminal deviance (even deviance
generally) is little tolerated. The other
graphic comparison is to some Middle-
Eastern countries, where thieves have
their hands removed and nearly everyone
is subject to brutal punishment, including
death. We should have a country more like
them, it is stated, where crime rates seem
low and people comply with conventional
norms. .

Yet what we have is Western culture, with
a vast tradition of upset about the amount
of crime, despite punitive excess. In
England of the 1700s, crime was feltto be
“rampant”, even though the punishment
of choice was death (Hughes, 1987). The
pattern of concern that crime is too high
and punishment too impotent has been a
cultura} trademark of America since the
invention of the prison, accelerating
during times of national stress, such as the
height of immigration, but generally al-
ways present (Sherman and Hawkins,
1981).

Today, we continue that philosophy. One
recent survey found that 1 in every 80
adults in the U.S. is under correctional
supervision at any given time —including
1 out of every 45 Texans and better than
1in 35 citizens in the District of Columbia
(Austin and Tillman, undated). Federal
statistics are even more stunning, estimat-
ing that in 1986, fully one out of every 55
adults was under correctional supervision
(BJS, 1988). Everywhere, it is said this is
not enough, and more is needed. We need
to be like the really toughnations, the ones
who take their crime seriously.

6) Have you had problems connected
with drinking during the past year?

There is good evidence that, like the al-
coholic whose body finally starts to suc-
cumb to the continual effects of the
onslaught of alcohol, our punishment life-
style has achieved a different level of sig-
nificance in recent years. Scholars have
argued that a type of homeostasis applies
to punishment levels in the U.S., and
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statistics on imprisonment rates since the
early 1900s appeared to bear them out.
Recently, there is evidence that we have
reached a change in the level of our use of
punishment. Since the 1920s, we have
had relatively stable levels of both rates
and numbers of sentenced prisoners.
Starting at the end of the 1970s, however,
the trend appears to have destabilized and
accelerated upwards under both measures.
In the period from 1980-1986, there was
a 43% increase in the number of admis-
sions per 100,000 adults in the U.S. In the
West, the rate of increase was 74%. This
increase was not merely a product of more
crime, however, for the rate of admissions
per 1,000 selected, serious offenses in-
creased 72%.

‘When the total effect of these changes on
imprisonment levels is calculated, the
resultis stunning. The U.S. has always had
a growing inmate population, partly be-
cause of a growing general population.
From 1925 to today, the average annual
percentage increase was 2.8%. The figure

for the period from 1980-1986 is 8.8%, or
over three times the average established
over more than half a century.

7) Has your drinking caused trouble
at home?

Perhaps the single, most unassailable fact
is that our punishment lifestyle has left
corrections in a shambles, has made the
public disenchantment over the criminal
justice process a central theme of our cul-
ture.

The complaints of judges, prosecutors and
politicians are legion. Judges say they
cannot impose the penalties they think are
deserved because there is no room in
prisons for the convicted who stand before
them. Prosecutors complain that their best
trial efforts are overcome by a system
stuffed to the limits with bodies. The most
familiar complaints come from correc-
tions officials, who are frequently forced
to release offenders early under “emer-
gency” provisions. States with parole
boards are lucky, since they have a
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- mechanism established precisely to
release offenders — but the boards them-
selves resent the pressure.

The most creative systems have
developed imaginative ways to cut down
on prison populations. Work release, fur-
lough and half-way houses are no longer
correctional programs designed for of-
fenders, they are corrections management
programs established to make the system
feasible. In the area of creative release
systerns, almost anything goes, so long as
it gets the inmate out. South Carolina at
one time had 13 different ways to be
released from prison, including so-called
“Christmas parole” in which if the parole
date occurred within a set period of weeks
after Christmas, parole could be given
before December 25. (Presumably, Jews
and Muslims were also eligible for this
leniency.) In Oregon, a S-year sentence,
when imposed without a set minimum
term, at one time amounted to 36 days
time served, after all the credited time was
calculated (most of the credited time is
recent policy designed to empty cells to
make room for the next entrant). In several
jurisdictions, offenders who at sentencing
get prison terms are given future dates at
which they must show up in court to start
serving them, once the space will be avail-
able.

The entire criminal justice system is rock-
ed by the fact that levels of punishment are
being promised to offenders when there is
no capacity to deliver. Financial deficit in
Washington, D.C. is matched by punish-
ment deficit in the states.

Many people get to participate. The most
recent inmate survey, conducted in 1982,
concluded that 1 in every 450 adults was
actually in prison at any given time. For
Black males, the figure was 1 in 50! Surely
even these amazing rates have increased
since that time. The impact on our collec-
tive social experience is quite large. In
1979 (the last year for which data are
available), 1 in 37 U.S. citizens could
expect to experience a prison sentence in
a lifetime— about 1 in 19 males and al-
most 1 in § Black males. Again, the age of
the study suggests today’s figures would
be even higher. Our prisons are far from
an unusual experience for our citizens.

8) Do you ever try to get ‘“extra”
drinks at a party because you do not
get enough?

One of the myths of our punishment life-
style is that we have to become increas-
ingly more punitive because we are now
so lenient. Our level of punitiveness in
1984 for persons convicted of serious of-
fenses (first-time releases only) exposes
the myth. The average sentence is over 5

February 1990/ The Advocate 27

atumates of the Precent of oy
a Firat Sentence in Lifetin

Prevalence estimate: t of population expected to
serve a first sentence in lifetime, based on number and
demographic characteristies of persons admitted to
prison for the first time in their lives

in 1973 in 1979
Population Inmate Admissions Inmate Admissions
Segment Survey Census Survey nsus
Total* 1.308% 2.107% 1.713% 2.742%
Male* 2453 3.954 3182 5.123
White 1491 2404 2.053 3.305
Black 10226 16.488 11590 18.658
Female* .166 273 251 367
White 110 181 .138 .201
Black 610 1.004 1.030 1.509

NOTE; Eshmntes applicable to all other races are not shown sepnrat.e!y because of known

and survey procedures for designating “other” race. Demographic
charatenshcs (lncludmg the ordmal number of sentence admitted for) and, in the case of inmate
survey pre er of persom ndmlwed to adult State pnsons are from the 1974

US. Dept. ofJuauce, BYS, Ann Arbor, MI: ICPSR, Fall 1983) and ‘S“ﬁ“f
[namtes of State Co | 6, US. Dept. ofJustlee BJS, AnnA
MI: ICPSR, Fall 1981) surveys of inmates o State pnsons In the case of admissions census

prevalence estimates, number of persons ndmltted to adult State prisons based on the inmate
surveys are pro-rluJ to admission cmmt.s published in

National Prisonér Sushshcs Bulletin No. SD-NPS- PSF 1,
U.S, Dept. of Justice, NCJISS, Washmgton USGPO, May 1975), a

U.S. Dept. of Justice, BJS, Washin,
calculate prevnlence eshmutes are

National Prisoner Statistics hulletm No. NPS-PSF-7, NCJ737 IZ’
n: USGPO, February 1981). U.S. population estimates used
rom U.i S Census Bureau. Current Populatlon Reports Senes

) 3L A 3
Washmgum USPGO 1982 Tab el pp 11-12 18-19 Aso, mmute surveyl provnde

under estimates and admissions

provnde over

of the prevalence of

imprisonment. In the case of inmate survey estimates for admission year 1979, correction for some
of the underestimation can easily be made. Since the 1979 survey was conducted in October 1978,
and therefore could not possibly have included all 1979 admissions, 1979 inmate survey prevalence
estimates are based on data for 10 out of 12 months in 1979. To pro-rate 1979 inmate survey
estimates to the full 12 months, they should be multiplied by 1.2

*Includes persons of all other races.

years for all offenses taken together, S
years for burglary, almost 10 years for
rape, 20 years for murder and 9 years for
robbery. Actual time served averages
over 7 years for murder, over 4 years for
rape, 3 years for robbery and 1.5 years for
burglary. In virtually every category,
males do more time than females and
blacks more than whites— and if any-
thing, we are more punitive now than we
were in 1984.

For the reader who thinks these time-
served amounts are short, I suggest a per-
sonal reflection. Think of what you were
doing 3 years ago on this date. Then think
of all the personal life events that have
transpired since that date. These are all
losses, events that would be missing from
your life due to an average conviction for
robbery. The purpose of the test is not to
denigrate the act of robbery, but to show
that punishment for it is not a slap-on-the-
wrist.

When we think about the amount of
punishment we give for offenses, we often
getinone of 2 traps. We either are unduly
influenced by the unusual case that makes
the headlines, or we are shocked by the
small percentage of the sentence that is

actually served. In the former case, the
mistake is plain: it is simply bad policy-
making to allow unusual cases to establish
rules for handling routine cases.

In the latter case, it is a mistake of inter-
pretation. Since 1965, actual time served
on first releases has remained relatively
stable around 18-20 months. The sen-
tence, however, has increased dramatical-
ly, from 33 months in 1965, to 40 months
in 1975 to a whopping 65 months in 1985.
By simple math, the proportion of time
servedhasplmnmeted,ﬁ’omﬂ%m 1965,
t047% in 1975 to 30% in 1985. Although
we are imposing about the same amount
of pain on offenders sentenced to prison
now as we were 20 years ago, our percep-
tion is quite different— and that percep-
tion exists because what has changed is
our desire: we want to punish twice as
much as before.

This escalating desire for punitiveness is
reflected in the rhetoric and practice of our
vaunted new “alternatives” to incarcera-
tion. They are very plainly “tough” in
intent and by design. With electronic and
chemical surveillance, 24-hour coverage
and promises of strict enforcement, itisno
wonder they often produce high rates of



program failure having little to do with
new criminality (Petersilia, 1987).

9) Do you ever tell yourself that you
can stop drinking at any time you
want to, even though you keep getting
drunk when you den’t mean to?

Equal to the myth of leniency is the myth
of crime rates. We tell ourselves that we
have no choice about punishment because
our crime rates are so high they require
drastic action. In fact, we say, we must
upgrade our punitiveness because the
number of criminals is increasing and get-
ting an upper hand.

But the relationship between crime and
punishment is not directly rational, as
shown by experience with crimes reported
by victims over the last 20 years. The
number of crimes fell by 22% in that time
period, violent crimes by 18%, burglaries
by nearly a third. Yet this is precisely the
time period when our prison populations
have skyrocketed.

The illogical nature of this relationship is
illustrated by the political rhetoric each
year when the new Uniform Crime
Reports (UCR) come out. When numbers
show an overall decrease, political leaders
point with pride to the successfulness of
our new policy of heavy use of incarcera-
tion, and urge continued escalation to
produce continued reductions in crime.
When numbers show an increase in crime,
political leaders respond in a panic that we
must get tougher to stem the obvious tide
of crime. If the answer to UCR data is
always to increase punitiveness, no matter
what the result, why bother to measure
crime, anyway?

One of the most outrageous versions of
this strategy of linking our punitive needs
to crimes was a recent publication by the
National Institute of Justice called The
Costs of Decarceration (Zedlewski,
1984). The document, which got wide
coverage in the public media, argued (1)
that the new increases in incarceration
were due to the need to repair a lapse in
our punishment policies from the late
1960s and early 1970s and (2) that these
recent increases had been responsible for
a drop in crime in recent years. Figure 1
was used to support the first proposition,
Figure 2 the second.

Each of these figures is patently mislead-
. ing. First, Figure 1 runs only from 1960
on, and there is no reason to think that the
1960 rate was the one against which rates
must be compared for “normalcy.” Unfor-
tunately, the data are not available to test
whether 1960-62 is aberrant or the period
from 1966 to 1980. Equally troubling is
the design of the figure, which bases the
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Y axis on ascale of 6. The casual observer
will miss the fact that this number is really
of a base of 100. While the chart as shown
seems to indicate extreme drops and rises,
the true numerical difference is from
about 6 in the 60s to about 3 in the 70s,
“recovering” (as Zedlewski would have us
believe) to about 4 in the 80s. From an
absolute numerical point of view, these
are small changes. To show how small the
shifts really are, imagine a reconstructed
version of Figure 1 for whichthe Y axisis
established as a 50 base — or one-half the
100 crimes — the shifts would seem far
less remarkable.

Figure 2 is a similar distortion. It is meant
to make the case that even small shifts in
incarceration produce huge shifts in
crime. Methodologists would point out
that the model being proposed is a causal
time series, and 25 data points are insuf-
ficient to establish a stable measure (Mc-
Cleary, 1978). This isillustrated by simple
logic. Itis quite plausible that higher crime
rates in the 1960s produced both prisoners
and public reaction resulting in higher
prison populations in the 1970s and 80s.
Whether the alternative explanation that
crimeinfluences prison populations is bet-
ter than the one offered by Zedlewski (that
prison populations produce crime rates) is
subject to debate. But you would not
know of the debatable interpretation from
Zedlewski, who is satisfied with claiming
that high punishment levels reduce crime.

The claim was in fact remarkable. It was
estimated that each offender incarcerated
resulted in a new reduction of hundreds of
crimes, due to unreported and unap-
prehended criminality. These estimates
were used to conclude that it actually is
cheaper to lock a person up than to leave
him on the streets, due to the costs of crime
and the criminal justice system.

There is something wrong with these es-
timates. Using them, Zimring and Haw-
kins (1988) have shown that the large
increases in incarceration should have
produced a complete elimination of all
crime by 1988, if the estimates were ac-
curate. It did not happen.

The point is not merely that the numbers
are wrong, but that people in the National
Institute of Justice feel such a need to
promote such obviously ludicrous num-
bers, even when they are wrong. The need
stems from the drive to justify the escala-
tion in our punitive lifestyle. We need to
convince ourselves that we need ever
more and more punishment,

The public dissemination of Zedlewski's
study must be compared with the refusal
to disseminate a much more carefully

crafted study showing that prison was, in
the long run, no more successful at
preventing crime than incarceration
(Petersilia, 1986), even though the latter
study appears to be much more consistent
with our aggregate experience than the
former.

10) Have you missed days of work or
school because of drinking?

The costs of punitive lifestyle have been
well documented, and appear to be in-
creasing. The financial costs are substan-
tial: a new cell costs about $75,000, and
amortization may be 3 times that, per cell.
Land purchase and preparation add
another 25% or so over the building costs.
Housing the offender may cost up to
$25,000 a year. Even the most imaginative
money-savers have trouble reducing these
costs by more than 10-20%.

These big numbers are why so many state
fiscal officers are worried. Correctional
budgets are growing faster than ever
before, faster than perhaps any other por-
tion of the budget. Their percentage of the
overall fiscal picture, never before a large
piece of the pie, is growing rapidly.
Money is diverted from schools, roads and
health care to pay for our punitive life-
style, and all signs are it will get worse
before getting better.

There are other losses, especially the
growing population under correctional
control. The nearly .5% of the population
that is in our prisons and jails, 1 in every
215 adults, produce no meaningful g

or services, pay no taxes and support no
families. Each of the over 3 million
citizens under supervision occupies the
time and attention of correctional workers
whose efforts would otherwise be directed
elsewhere.

11) Do you have blackouts?

Sometimes, the punitive froth with which
these issues are discussed leads to a kind
of excess, the vehemence of which is

surprising.

The cry for the death penalty is an ex-
ample. Recently, 2 policemen in New
Y ork were killed during drug enforcement
work. The predictable calls came for the
death penalty for cop killers, rage serving
as a basis for doing “something, because
things are out of hand”. We are urged to
execute, even though the balance of
evidence on the question shows that the
death penalty is either ineffective or bare-
ly marginally so as a deterrent; even
though the same deterrence argumenis
support the idea that the death penalty
creates an incentive for criminals to kill
cops to escape arrest; and even though



+ death is a daily hazard of the street
criminal.

Is no level of punishment too repulsive to
our punishment lifestyle? Why not take
serious offenders, rip off their arms, and
make them eat them, in an extension of the
opening to Foucault’s study of punish-
ment (1979)? Have we lost all perspective
and reason in our drive to give pain to
criminals?

What we do to criminals is just as mucha
reflection onus asitis on them, and certain
acts are repulsive even to us. Deterrence
— “doing something™ — is not the sole
test of punishment, nor should it be.
When we find ourselves hungering for
punishments that disparage our own
humanity, we have reached a limit we
must recognize and accept.

12) Have you ever felt that your life
would be better if you did not drink?

This is the unaskable question: what
would happen if we forebore our punitive-
ness?

A good example of our need to think about
alternative paradigms to our punishment
lifestyle is the current rhetoric about
drugs. There can be no question that the
use of drugs in U.S. society is associated
with a great deal of pain and suffering.
But so is our “drug war.” In any urban
court, the trial calendar is dominated by
drug related cases -— not street crime, but
drug sale and possession. The number of
people in our prisons and jails for drugs is
huge. The daily cost in tax dollars to fight
this war is astounding. Soon, not only will
the sellers be prosecuted, but the buyers
and “recreational users” as well. Children
are being urged to turn in their parents;
families are being evicted from public
housing- all in the name of the drug war.
In the midst of this war, it has become
forgotten that our original reason for get-
ting involved in the war was to reduce
human misery and ease drug pain. At
some point, we must ask if our punitive
agenda creates more misery than it
reduces,

Most public officials now recognize that
we cannot build our way out of the prison
crowding problem. Stated in another way,
itis obvious we cannot punish our way out
of a crime problem. We need to develop a
different punishment lifestyle.

What if we began to emphasize crime
prevention instead of crime control?
What if we insisted that a punishment had
to be the lesser in terms of pain and suf-
fering when compared to the crime itself
and to doing nothing? What if we
developed a new commitment to working
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with offenders to develop their potential
as citizens rather than eliminating it—not
in the naive hope they'll respond, but with
the real expectation that we can do better
than merely to punish?

What if we changed our punitive lifestyle?

TODD R. CLEAR
Professor, Rutgers University
School of Justice

15 Washington Street
Newark, New Jersey 97102
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WEST’S REVIEW

KENTUCKY SUPREME
COURT

CHARACTER EVIDENCE/JUROR
MISCONDUCT/ SEPARATE TRIALS
/REFUSAL TO STRIKE JURORS/
PEREMPTORY CHALLENGES
. Turpin v. Commonwealth

36K.LS.14at3
(November 30, 1989)

In this case, the Court held that there was
no error in the admission of a two year old
diary and letter, despite their remoteness
in time from the charged offense, and the
fact that they were written before the
defendant met the victim, where the diary
and letter reflected on motive and “state
of mind.”

There was no error in the ‘trial court’s
refusal to declare a mistrial when a juror
was arrested on a felony charge between
the guilt and penalty phases of Turpin’s
trial. The Court rejected Turpin’s conten-
tion that the juror should have been al-
lowed to continue to sit because he had
reason to curry favor with the prosecution
“even though the Commonwealth indi-
cated that it would be disqualified and a
special prosecutor would be sought.”

The trial court did not error in denying
Turpin’s request for a trial separate from
her codefendant. “The decision of the trial
judge in such a situation will not be
reversed unless the reviewing court is
clearly convinced that prejudice oc-
curred....”

No error occurred when the trial court
refused to strike three jurors for cause
since the jurors were ultimately removed
by peremptory strikes and no request for
additional peremptories was made at that
time. Neither was there any error in the

trial court’s action in initially limiting
Turpin and her codefendant to 12
peremptory challenges jointly.

Justice Leibson dissented on the grounds
that the defendants diary entry and letter
were evidence not of motive and state of
ming, but of reprehensible character, and
as such should have been excluded. Jus-
tice Leibson would also have reversed
based on the denial of separate trials be-
cause the joint trial prejudiced Turpin by
denying her the opportunity to introduce
her codefendant’s statement to police
which tended to exonerate Turpin. Finally
the dissenting opinion would have
reversed because of the trial court’s
refusal to instruct on the offense of hinder-
ing prosecution as an alternative offense
embodying Turpin’s theory of the case
and because Turpin was forced to exhaust
her peremptory challenges to remove
jurors who should have been struck for
cause.

CONFESSION/ PRESERVATION OF
ERROR/ AGGRAVATING FACTOR-
MURDER FOR PROFIT
Brown v. Commonwealth
36K.LS.14at4
(November 30, 1989)

In this appeal by Turpin’s, supra, codefen-
dant the Court held that the trial court
acted properly when it refused to suppress
statements made by Brown after receiving
her Miranda rights but before she re-
quested an attorney.

The Court additionally held that an issue
regarding the questioning of witnesses
was not properly preserved where objec-
tion was made by counsel for the codefen-
dant and Brown’s counsel did not join in.
“The objection of an attorney for one
codefendant will not be deemed to be an
objection for the other codefendant unless
counsel has made it clear that in making

Linda West

the objection it is made for both defen-
dants.”

Finally, the Court held that the jury was
properly instructed on the aggravating
factor that “the offender committed the
offense of murder for himself or another
for the purpose of receiving money or any
other thing of monetary value, or for other
profit.” “The fact that the insurance policy
on the victim’s life was not directly pay-
able to her does not mean that she did not
intend to share in the proceeds.”

TRUTH IN SENTENCING-MINIMUM
PAROLE ELIGIBILITY
Boone v, Commonwealth
36 K.LS.14at5
(November 30, 1989)

Atissue in this case was whether a defen-
dant is entitled to introduce evidence at the
sentencing phase that as a violent offender
his minimum parole eligibility, pursuant
to KRS 439.3401, is 50% of his sentence,

Boone argued that to place this evidence
exclusively within the control of the
prosecution denied him due process of
law. The Court agreed. “It is our opinion
that that portion of KRS 532.055(2)(a)
giving the sole power to the common-
wealth to introduce evidence of minimum
parole eligibility to the Commonwealth is
unconstitutional, and the privilege of in-
troducing said evidence shall be extended
to the defendant and the Commonwealth.”
Justice Leibson dissented.

DISCOVERY/ EVIDENCE-RELEVAN-
CY/ VIDEOTAPE OF SCENE/
CONFESSION- VOLUNTARINESS/
COMMENT ON SILENCE
Milburn v. Commonwealth

36 K.L.S. 15 at
(December 21, 1989)

At Milburn’s trial, a commonwealth ex-

This regular Advocate column reviews the published criminal law decisions of the United States Supreme Court, the Kentucky Supreme Court, and
the Kentucky Court of Appeals, except for death penalty cases, which are reviewed in The Advocate Death Penalty column, and except for search
and seizure cases which are reviewed in The Advocate Plain View column.
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pert testified as to the likely distance be-

" tween the defendant’s gun at the time it

was fired and the victim. Milbum con-
tended that this evidence should have been
excluded because it went beyond the
scope of the expert's written report as
provided to Milburn through pretrial dis-
covery, and because the trial court had
previously directed that prior to a
scheduled deposition the expert of a sum-
mary of his testimony should be given the
defense. However, the expert’s report did
state that lead residues were found on the

- victim’s hair sample, which “serves the

NOT TO BE PUBLISHED

commonly recognized purpose of deter-
mining the proximity between the gun
muzzle and the victim.” Consequently, in
the Court’s view, the defense was on
notice of the expert’s conclusion.

The Court found no error in the admission
of two knives found at the scene which
were admittedly not used in the charged
assault. “{tJhe presence of the knives
could have tended to negate appellant’s
self-defense claim, thus making them
relevant evidence.”

There was no error in admitting a
videotape of the scene as opposed to
photographs.

Milburn contended that his statements to
the police made while he was receiving
medical treatment for chest injuries and
facial lacerations, and while he was in-
toxicated, should have been suppressed.
The Court disagreed. “[I]n view of the
thorough consideration given by the trial
court and the nature of appellant’s incul-
patory statements basically denying in-
volvement in the shooting, the trial court
did not err in denying appellant’s motion
to suppress the statements.”

Testimony by a police officer on cross-

examination that, after giving some state-
ments, Milbum invoked his Sth Amend-
ment privilege was “invited” by the
defense and was harmless in view of pre-
vious testimony that Milburn was willing
to talk. Chief Justice Stephens, and Jus-
tices Combs and Leibson dissented.

DOUBLE JEOPARDY
O’Hara v. Commonwealth
Pearson v. Commonwealth

36K.LS.15at
(December 21, 1989)

The defendants contended that they could
not be convicted of both assault and first
degree robbery where the force used in the
assault was also used to elevate the rob-
bery offense to robbery in the first degree.
The Commonwealth argued that the
defendants could be convicted of both
where the proof showed that the defen-

. dants were armed with a deadly weapon

and that the assault was committed there-
after.

The Court did not address the
commonwealth’s argument since it found
that the defendants could not have been
convicted of first degree robbery based on
their use of a deadly weapon because the
indictment did not so charge. Instead, the
indictment charged that the defendants
committed first degree robbery when they
used physical force and caused an injury.
Thus, the assault committed on the victim
merged with the robbery offense.

LINDA WEST

Assistant Public Advocate
Appellate Branch
Frankfort

SUPREME COURT RULING COULD
INCREASE LITIGATION AT
PRISONS, OFFICIAL SAYS

FRANKFORT - The U.S. Supreme Court
declined to hear the state’s appeal of the
ruling that women at the prison must
receive an attorney's help with their ap-
peals. One of the issues the state had ap-
pealed was whether courts, without finding
past intentional sex bias, can order prison
systems to offer female inmates the same
court access that male inmates receive.

Inmates at the women's prison in Pewee
Valley sued over conditions there in 1980,
The suit alleged, among other things, that
inmates lacked adequate access to courts
because the law library was inferior to
those available to male inmates at the Ky.
State Penitentiary at Eddyville and the Ky.
State Reformatory at LaGrange.

After a 4-weeXk trial in 1982, U.S. District
Judge Edward H. Johnstone ruled that the
state had violated female inmates’ equal-
protection rights by not providing them the
same court access as male inmates. He
ordered state authorities to provide a
libraryidentical to those at the 2 prisons for
men, to increase the hours women could
use their prison library and to provide free
legal help with the equivalent of atleast a
part-time attorney.

Jones said that actually would give female
inmates more access to legal assistance
than men had. Only that partof Johnstone's
order calling for legal help was a

It was upheld by the 6th U.S. Circuit Court
of Appeals on April 10. In the appeal a
attorneys for the prison officials argued
that the hiring of a part-time attorney
should not be required. “There is no jus-
tification,” the appeal said. “There is no
formula...(to) measure the success of this
part-time atiorney. There are no limits to
the assistance provided by counsel.” The
appeal was supported in a “friend-of-the-
court” brief submitted by 13 states. As-
sociated Press
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KENTUCKIANS OPPOSE

CAPITAL PUNISHMENT

A statewide poll of Kentucky citizens was
conducted under the direction of Linda Bur-
%ess of the University of Loulsville's Urban
esearch Institute. The results and con-
clusions reveal that Kentucky citizens do
not embrace killing Its fellow citizens when
presented with real circumstances.

The survey was funded by Amnesty Inter-
national, U.S.A. The design of the ques-
tions and the analysis of the results was
conducted entirely under the direction and
supervision of the authors. A summary of
the results and our conclusions follow.

46% OPPOSE DEATH PENALTY;36%
FAVORIT

46% of Kentucky citizens oppose the
death penalty as a punishment option if
life without parole is an available penalty.
Only 36% of Kentuckians want a death
penalty even if there is a sentence of life
without parole. 18% remain unsure.

ONLY 69% FAVOR DEATH IN THE
ABSTRACT

Even when Kentuckians are presented
with the unreal issue of whether they favor
capital punishment in the abstract
(without life imprisonment as an option)
only 69% favor the death penalty.

KENTUCKY LOW COMPARED TO
OTHER STATES

Compared to 6 other statewide death
penalty surveys conducted under the
sponsorship of Amnesty International, the
69% support for capital punishment in the
abstract in Kentucky is lower than 5 of the
6 states, and 15% lower than in Florida:

ABSTRACT SUPPORT FOR DEATH
PENALTY

Florida 84%

Oklahoma 80%
Georgia 75%
South Carolina 12%
New York 2%
Kentucky 69%
Nebraska 68%
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Race and punishment

1,502 black victims
1,438 64
blacks whites

murdered | murdered
blacks blacks

—
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given the 3%
death given the

penalty death

penatty

SOURCE: NAACP Legal Defense Fund and AP

A study of all murder convictions in Georgia from 1973
to 1979 produced these results:

973 white victims

N

745 228
whites blacks
murdered | murdered
whites whites
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given the
death
penalty

22%
given the

death ,

penalty
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When presented with concrete situations
and real alternatives, support for the death
penalty in Kentucky falls significantly.

MENTALLY RETARDED SHOULD
NOT BEKILLED

Only a small minority of Kentuckians
favor the death penalty in cases where the
offender is mentally retarded (15.3%) or
has a history of mental illness (28%).

PHYSICALLY OR SEXUALLY
ABUSED SHOULD NOT BE KILLED

Most Kentuckians do not support capital
punishment where the offender has a his-
tory of severe physical or sexual child
abuse (33% in favor).

KIDS SHOULD NOT BE KILLED

Only a minority of Kentucky citizens,
42%, favor killing kids.

DRUGGED KILLERS

If the offender is under the influence of
either alcohol or drugs at the time of the
offense, a majority of Kentuckians (ap-
proximately 66%) favor capital punish-
ment.

RACISM CANNOT BE PART OF
DEATH PROCESS

Over 92% of Kentucky citizens feel that
death penalty laws should guarantee that
there is no racial bias in the application of
the death penalty.



GENERAL VIEWS ON THE DEATH PENALTY

1. In general, would you say you are strongly
against, somewhat against, strongly in favor
of, somewhat in favor of the use of the death
penalty for persons convicted of murder, or
are you not sure?

Strongly Against 9.7%
Somewhat Against 6.5

Not Sure 14.7
Somewhat in Favor 26.4
Strongly in Favor 42.7

2. If it were possible to sentence 2 person
convicted of murder to life in prison with no
possibility of parole rather than sentencing
the person to death, which of these two penal-
ties would you favor, or are you not sure?

Life Without Parole 46.0%

Not Sure 18.1

Death Penalty 359

3. What if the convicted person was a youth
under 18 years of age?

Strongly Against 19.7%
Somewhat Against 16.4

Not Sure 219
Somewhat in Favor 20.9

Strongly in Favor 211

4, Whatif the convicted person was mentally
retarded?

Strongly Against 32.8%
Somewhat Against 244
Not Sure 27.5
Somewhat in Favor 9.0
Strongly in Favor 6.3

S. Death penalty laws should guarantee that
there is noracial bias in the application of the
death penalty.

Suongly Disagree 0.9%
Somewhat Disagree 1.0
Not Sure 59
Somewhat Agree 6.4
Strongly Agree 85.8

6. Some people feel that it is unfair for
minorities to be tried and sentenced to death
by an all-white jury.

Strongly Disagree 16.7%
Somewhat Disagree 19.4
Not Sure 19.1
Somewhat Agree 243
Strongly Agree 20.6

7. Court appointed lawyers should meet
professional guidelines (related to training
and experience) to ensure they can provide
an adequate defense for poor people facing
the death penalty.

Items and Frequency Distributions

Strongly Disagree 1.9%
Somewhat Disagree 1.5
Not Sure 8.5
Somewhat Agree 17.6
Strongly Agree 70.5

8. Prosecutors are not required to seek the
death penalty in every possible case.
Would you favor or oppose the idea of
requiring a review of the prosecutor’s
decision to seek or not seek the death penal-

ty for any eligible case?
Favor 62.6%
Don’t Know 211
Oppose 163

9. Many people are willing to serve on juries
in murder cases butare unwilling to impose
the death penalty. Do you think these people
should or should not be prohibited from
sitting on juries where the death penalty is
being considered?

Yes, should be prohibited  52.7%

Not Sure 13.1

No, should not be prohibited 34.2

10. What if the murder was committed by
two people and one offender received a
lighter sentence in exchange for testifying
against the person you are now sentencing?
Would you be... (concerning a death sen-
tence)

Strongly Against 38.9%
Somewhat Against 17.6
Not Sure 17.3
Somewhat in Favor13.1

Strongly in Favor 13.1

11. Now, I know it is hard in a survey like
this, but just for a moment, I'd like you to
imagine that you are a member of a jury.
The jury has found the defendant guilty of
murder beyond areasonable doubt and now
needs to decide about sentencing. You are
the last juror to decide and your decision
will determine whether or not the offender
will receive the death penalty.

How would you feel about imposing the
death penalty if the case involved more than
one victim?

Strongly Against 9.4%
- Somewhat Against 3.6

Not Sure 12.7

Somewhat in Favor12.1

Strongly in Favor 62.1

12. What if the murder was premeditated
and deliberate?

Strongly Against 6.4%
Somewhat Against 4.8
Not Sure 7.6
Somewhat in Favor 8.0
Strongly in Favor 73.2

13. How would you feel about imposing
the death penalty if the convicted person

“was a woman?

Strongly Against 11.0%
Somewhat Against 5.0
Not Sure 214
Somewhat in Favor 17.7
Strongly in Favor 449
14. What if the convicted person had a
history of mental illness?

Strongly Against 21.1%
Somewhat Against 21.6
Not Sure 29.4
Somewhat in Favor 17.3
Strongly in Favor 105

15. What if the convicted person had been
severely physically or sexually abused as a
child?

Strongly Against 13.0%
Somewhat Against 21.2
Not Sure 26.5
Somewhatin Favor 20.4
Strongly in Favor 18.9

16. What if the murder was committed
while the convicted person was under the

influence of alcohol?

Strongly Against 11.1%
Somewhat Against 9.2
Not Sure 13.6
Somewhat in Favor 19.9
Strongly in Favor 46.2

17. What if the murder was committed
while the convicted person was under the
influence of drugs?

Strongly Against 10.6%
Somewhat Against 10.1
Not Sure 133
Somewhat in Favor 17.0
Strongly in Favor 49.0
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Only 36% of Kentuckians believe that it
is fair for minorities to be tried and sen-
tenced to death by all white juries.

ADEQUATE LEGAL HELP ESSEN-
TIAL IN CAPITAL CASES

Approximately 88% of Kentuckians
believes guidelines should be established
to ensure that court appointed attorneys
can provide an adequate defense for poor
people facing the death penalty.

UNLIMITED PROSECUTOR DISCRE-
TION QUESTIONED

About 63% of Kentucky citizens want the
prosecutorial decision to seek the death
penalty subjected to review.

PROSECUTOR DEALS WITH CO-
DEFENDANT

Only about 27% of Kentuckians were in
favor of capital punishment when one of
two offenders has avoided the death
penalty by testifying against the other
(when both are equally responsible for the
homicide).

JURY SELECTION

About 53% of those sampled believed that
the jury selection ("death qualification”)
process in capital cases in Kentucky was
fair.

RACE AND CONGRESSIONAL DIS-
TRICT

The poll reveals that support for the death
penalty also varies by race and congres-
sional district in Kentucky. Among non-
whites, opinion concerning the death
penalty in the abstract was evenly split
(50% in favor) while a majority of whites
(over 70%) support capital punishment in
the abstract. Within congressional dis-
tricts, support for the death penalty in the
abstract ranges from a low of about 59%
(District 5) to a high of approximately
79% (District 1).

PREMEDITATED AND MULTIPLE
KILLINGS

Regarding the circumstances surrounding
the offense, a clear majority of Kentuck-
ians support the use of the death penalty
in cases where the homicide was
“premeditated and deliberate” (81.2%)
and when the case had multiple victims
(74.2%).
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CONCLUSION

Kentucky citizens do not wholeheartedly
embrace capital punishment. Only when
presented with an unreal, abstract situa-
tion (the death sentence without a punish-
ment of life without parole) or with the
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very most severe killings (a drugged of-
fender or a multiple killer) do they want
death as a sentence option.

Dramatically few Kentuckians want to

sible penalty fora fellow citizen when life
without parole is a sentencing option.

How a sentence is imposed is critical to
the people of this state. Kentuckians
refuse to favor death when race plays a
part in the process. The citizens of Ken-
tucky want capital clients to have ade-
quate counsel, and they do not want
prosecutors to have unbridled discretion
to seek death. When a prosecutor cuts a
deal with one capital offender, Kentuck-
ians do not think it fair to sentence a
co-defendant to death.

Interestingly, a slight majority of the
people of this state believe that current
Kentucky jury selection procedure are
fair. This may be due, in part, to the in-
dividualized, sequestered lengthy voir
dire conducted by most all judges in capi-
tal cases in Kentucky.

Of course, these findings do not reflect
how attitudes shift concerning the use of
capital punishment, in other words, how
and under what circumstances do op-
ponents (or supporters) of capital punish-
ment change their views. This question
will be considered at a later date.

GENNAROF. VITO, Ph.D.
Professor, Justice Administration
(502) 588-6567

THOMAS J. KEIL, Ph.D.
Professor Department of Sociology

Kill kids, the mentally il,or the sexually  Brip el
or physically abused capital client. Only [ juicville. KY 40292
36% of Kentuckians want death as a pos- (502) 588-5555
Kentucky Death Notes
Number of people executed since statehood 438
Number of people executed this century 162
Number of people executed in the electric chair 162

Number of people now on death row
Number of Vietnam Veterans on death row
Number of women on death row

Number of juveniles on death row

license s nded
Numbcr';sfpe

later proven innocent

Number of people who applied for the position of executioner in 1984 150

Number of inmates who have committed suicide
Number whose trial lawyers have been disbarred or had their

these lawyers who are now incarcerated

Number who can afford private counsel on appeal

Number sentenced 1o death for killing a black person

Percentage of death row inmates who are black

Percentage of Kentucky population that is black

Number of black prisoners who were sentenced by all white juries
Number of persons sentenced to death in Kentucky and )
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- 6TH CIRCUIT HIGHLIGHTS

BRUTON AND BENCH TRIALS

The Bruton rule that a non-testifying co-
defendant’s confession implicating
another defendant must be excluded at a
joint trial does not apply in bench trials
according to the Sixth Circuit in Rogers v.
McMackin, 884 F.2d 252 (6th Cir. 1989).
The Court found Bruton [391 U.S. 123
(1968)] to be concerned with jury trials,
and not bench trials, and to rest on the
proposition that juries cannot be trusted to
consider a non-testifying co-defendant’s
confession solely in relation to that
defendants’ case. Unlike the District
Court, which had granted Rogers habeas
relief, the Sixth Circuit did not believe that
Lee v. lilinois, 476 U.S. 530 (1986) made
Bruton applicable to bench trials. In Lee,
the Supreme Court reversed because the
trial judge expressly relied on portions of
the co-defendants’ confession as substan-
tive evidence against the defendant, and
the co-defendants’ confession did not bear
sufficient independent indicia of
reliability to rebut the presumption of in-
herent unreliability.

DRUG TESTING OF PRISON IN-
MATES

In Higgs v. Bland, 888 F.2d 443 (6th Cir.
1989), the Court held that a positive result
of a urinalysis drug detection test (EMIT)
may be used as the sole basis for disciplin-
ing a prison inmate for drug use. Under
Superintendent v. Hill, 472 U.S. 445
(1985), the standard for evaluating
whether a prison disciplinary proceeding
has denied a prisoner due process is
whether “some evidence” supports the
disciplinary action. The Court found the
EMIT test to be sufficiently reliable so as
to constitute “some evidence” from which
the prison adjustment board could con-
clude that a tested inmate was guilty of
drug use. The Court noted that a test which
produced frequent false positive results
could fail to constitute “some evidence”
under the Hill standard.
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JUDICIAL MODIFICATION OF
PRISON CONSENT DECREE

The Sixth Circuit considered the ap-
propriate standard for modifying a con-
sentdecree entered inthe context of prison
reform litigation in Heath v. DeCourcy,
888 F.2d. 1105 (6th Cir. 1989). The Court
agreed with the inmate - appellants thata
more relaxed standard should apply than
the “grievious wrong evoked by new and
unforeseen conditions™ standard used in
“commercial” consent decrees regulating
business practices. The Court noted that
prison consent decrees affect more than
the rights of the immediate litigants; they
impact on the public’s right to the sound
and efficient operation of its prisons. Ac-
cordingly, the Sixth Circuit held that in
order to modify a prison consent decree a
court need only identify a defect or
deficiency in its original decree which
impedes achieving its goal, either because
experience has proven it less effective,
disadvantageous, or because circumstan-
ces and conditions have changed which
warrant fine-tuning the decree. The Court
stated that a modification will be upheld
if it furthers the original purpose of the
decree in a more efficient way, without
upsetting the basic agreement between the
parties.

NO MANIFEST NECESSITY FOR
MISTRIAL

In Taylor v. Dawson, 888 F.2d 1124 (6th
Cir. 1989), the Sixth Circuit found no
manifest necessity for a mistrial declared
on the prosecution’s motion and, thus,
held Taylor's retrial to have been barred
by the Double Jeopardy Clause. Taylor
has been tried 3 times for killing her
abusive boyfriend. At the first trial, the
jury aquitted her of murder but found her
guilty of first degree manslaughter. That
conviction was reversed by the Kentucky
Court of Appeals because Taylor’s
credibility had been improperly im-
peached with a misdemeanor conviction.
The second trial ended in a mistrial at the

Donna Boyce

prosecution’s request due to the introduc-
tion of the decedent’s prior bad acts
directed towards others but known to the
defendant. The third trial ended in
Taylor’s conviction.

In an in-chambers hearing conducted
before the jury was impanelled in the
second trial, the prosecution moved in
limine to bar any mention of the
decedent’s prior bad acts. The court did
not grant the prosecutor’smotion in limine
and, in the course of a discussion of the
decedent’s drug use, the court cut the
prosecutor off by saying he could make
his objections when defense counsel intro-
duces such evidence. In the context of a
discussion of the decedent’s prison record
and parole status, the court reiterated that
it would rule when the issue arose during
trial.

During trial, the court permitted refer-
ences to decedent’s violent acts towards
others during defense opening the tes-
timony of another girlfriend of the dece-
dent and the testimony of the defendant.
When the defendant made an unsolicited,
incomplete reference to the defendant’s
escape, the court sustained the prose-
cutor’s objection and declared a mistrial,
citing counsel’s repeated violation of its
order not to mention prior criminal acts.

The Sixth Circuit viewed this precipitous
declaration of a mistrial as erratic and
noted that the court’s actions could be
described as irresponsible if not irrational.
The Sixth Circuit pointed out that the
court had not warned defense counsel that
further testimony about the decedent’s
bad acts might result in a mistrial and
expressed amazement that a mistrial was
declared over testimony that is ordinarily
admissible. The Court held that the record
in this case did not demonstrate a manifest
necessity for the mistrial.

DONNA BOYCE
Assistant Public Advocate
Frankfort



PLAIN VIEW

Search and Seizure Law

A police officer hears that a known boot-
legger was on his way from a wet area to
a dry area in a car sitting “low.” Is there
enough to warrant the stopping of the car
by the officer? He did stop the car, and
found what he was looking for. However,
in a two to one opinion, the Court of
Appeals reversed, saying that the
evidence seized should have been sup-
pressed by the trial court. Berry v. Com-
monwealth,Ky. App.,__S.W.2d.__(Nov.
17, 1989).

In a decision by Judge Miller, the Court
rejected the Commonwealth’s position
that the police officer had articulable
suspicion under Terry v. Ohio,392U.S. 1,
88 S.Ct. 1868, 20 L.Ed.2d 889 (19968) to
stop the car and investigate these suspi-
cious circumstances. Graham v. Com-
monwealth, Ky. App. 667 S.W.2d 796
(1983) was distinguished by noting
Graham involved a tip that a crime was
occurring, “a far cry from the mere
suspicion that low-riding car may in fact
be stocked with alcohol even by a known
bootlegger.” Notably, the Court relied
upon the increasingly important Section
10 of the Kentucky Constitution.

From the Kentucky Court’s analysis of
bootlegging law, we appropriately move
to two Sixth Circuit drug cases. In United
States v. Baxter, 18 SCR 24 (Nov. 20,
1989), a police officer wrote an affidavit
in which he misstated the nature of the
informant. Thereality was the officerhim-
self was the source of the information
When the officers executed the search
warrant at defendant Baxter's home, an
altercation broke out. Eventually cocaine
and valium were found. The 6th Circuit
affirmed the district court’s finding that
there was insufficient evidence to con-
stitute probable cause under Illinois v.
Gates, 462 U.S. 213, 103 S.Ct. 2317, 76
L.Ed.2d 527 (1983). However, the Court
rejected the good faith exception in this
case due to the fact that the officer made

a“knowing misstatement” about where he
had obtained his information, an excep-
tionto Leon v. United States, 468 U.S. 897
(1984). The case was remanded to the
district court for a determination of ex-
igency due to the altercation that broke out
during the execution of the warrant.

United States v. Silverman, 18 SCR 24
(Nov. 21, 1989), featured an airport en-
counter between the DEA and a man com-
pleting a flight from Mijami to Detroit,
(Under these facts, O. J. Simpson would
have been stopped every time.) He went
down the stairs “rapidly,” made “hurried”
phone calls, walked “rapidly” through the
terminal. Based upon these facts , the
DEA agents approached Mr. Silverman as
he drove from the airport. The Court dis-
regarded his testimony that agents block-
ed his car as he drove away. He got out of
his car, talked to the agents, and consented
to a search of his duffel bag. The search
contradicted his earlier statements, and
also contained narcotic transaction
records. They then patted Silverman
down, and found a package on his waist
containing cocaine.

The Court seemed to have little problem
affirming this search, which is troubling
in itself. First, the Court holds the 4th
Amendment was not implicated in the
initial encounter, that under Michigan v.
Chesternut, 108 S.Ct. 1975 (1988) a
reasonable person would have felt free to
leave. The Court further found the search
of the duffel bag to be consensual. The
Court then strained to find that the nar-
cotics transaction records gave the of-
ficers probable cause to pat Silverman
down. Relying upon United States v.
Moore, 675 F.2d 802 (6th Cir. 1982), the
court held that there is probable cause “to
conduct pat-down searches of suspected
drug carriers when documents suggesting
a drug transaction are found in the
suspect’s possession and evidence dis-
covered by the agents contradicts state-

Ernie Lewis

ments made by the suspect.”

Finally, cert. has been granted by the
United States Supreme Court in Illinois v.
Rodriguez, 46 Cr.L. 3057 (Nov. 1, 1989),
that may become an important case. The
Court will be looking partially at the ques-
tion of whether good-faith reliance upon
a girl friend’s authority to consent to enter
should be an exception to the warrant re-
quirement when consent was invalid
under state law. Readers will recall that
Leon has yet to be extended in federal
court to warrantless searches. One
wonders whether this will be the vehicle
chosen for such a move. Makes one ap-
preciate Section 10 all the more.

SHORT VIEW

State v. Jacumin, Ten., 46 Cr.L. 1122
(10/9/89). In an important decision, the
Tennessee Supreme Court has joined
Washington, Massachusetts, New York,
and Alaska, among others, in rejecting the

_ Hlinois v. Gates, 462 U.S. 213 (1983)

totality of the circumstances standard for
gauging the existence of prébable cause to
issue a warrant. Tennessee will continue
to follow the veracity/basis of knowledge
requirements of Aguilar/Spinelli. Gates
was viewed as nebulous, permissive and
impermissibly shapeless. Unfortunately,
Kentucky was quick to adopt the Gates
standard. See Beemer v. Commonwealth,
Ky., 665 S.W.2d 912 (1984).

Tillman v. Coley, 46 CR.L. 1126 (11th
Cir. 10/18/89). A police officer with prob-
able cause against someone may not arrest
a person to resolve a question of identity,
according to the 11th Circuit. Thus, the
officer in such a case could not rely upon
qualified immunity to defend against a 42
USC 1983 action brought by the person
illegally arrested. “[No] reasonable law
enforcement officer may conclude that an

This regular Advocate column reviews all published search and seizure decisions of the United States Supreme Court, the Kentucky Supreme Court,
and the Kentucky Court of Appeals and significant cases from other jurisdictions.
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* arrest warrant may be obtained and an
arrest made for the sole purpose of iden-

tifying a suspect.”

Higbie v. State, Texas Ct. Crim. App., 46
Cr.L. 1145(10/11/89). A roadblock set up
near 3 bars at closing time in order to
check for drunk drivers violated the 4th
Amendment, according to the Texas
Court of Criminal Appeals, which also
cast doubt upon the constitutionality of all
DUI roadblocks. “A DWIroadblock isin
direct conflict with Terry’s requirement of
specificity — individualized suspicion
consisting of articulable and objective
facts that criminal activity is afoot . . .
Terry and its progeny, however, do not
permit "hunches’ to be the basis for stop-
ping everyone at a particular point so as to
subject each individual citizen to an open
ended investigation.” The opinion is
based in strong measure on the rights to
privacy, to travel, and most fundamentally
the right to be left alone.

Reynolds v. State, Texas Ct. App. 1st
Dist.,46 CR.L. 1152 (10/19/89). A mother
hadtold her childrento stay away fromher
bedroom when she was out of the house.
The children later discovered drugs in the
bathroom. Upon urging by her ex-hus-
band and their father, the children called
the police and allowed the police into the
house to search the bathroom where drugs
were found. The Court held under the
circumstances that mother had a reason-
able expectation of privacy in her
bathroom, and that her 12 year old son
was incapable of waiving those rights for
her;

State v. Scheer, Ore. Ct. App., 46 Cr.L.
1152 (10/25/89). When a person in
Oregon fails to produce a driver’s license
upon request, a completed crime occurs.
Thus, a police officer has no right to con-
duct a séarch for the license. Nor was the
search justified under the incident to a
lawful arrest exception, because the
search was unrelated to the crime. Thus, a
weapon and marijuana found during the
search should have been suppressed;

People v. Jackson, 446 N.W.2d 891
(Mich.Ct. App. 1989). A warrant
authorizing the search of any person at a
certain address fails the particularity re-
quirement; thus, a person arriving at the
house during the execution of the search
warrant was illegally searched under the
rule established in Ybarra v. lllinois, 444
U.S. 85 (1979);

State v. Hammett, Mo. Ct. App.,46Cr.L.
1197 (11/7/89). Multiple hearsay which is
uncorroborated is insufficient even under
Gates and Leon, according to the Missouri
Court of Appeals. Here, an affidavit al-
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leged that the defendant’s mother told
“another lady” who told the informer's
wife who told the informer who told the
police officer. Nothing in the affidavit
spelled out either the credibility of the
informer or the basis of his or her
knowledge. Further, even under Gates’
totality of the circumstances standard, the
warrant failed. Finally, the Court con-
cluded that the warrant was so lacking in
indicia of probable cause that the good
faith exception did not apply;

State v. Bigelow,447 N.W .2d 899 (Minn.
Ct.App. 1989). A car was pulled over for
speeding. When the officer illuminated
the front seat, a marijuana pipe was ob-
served. Bigelow, a passenger in the back
seat, was asked to get out of the car. A
search of his duffel bag in the back seat
revealed a bag of marijuana. That search
was illegal. United States v. Ross, 456
U.S. 798 (1982) did not apply because
there was simply no probable cause as to
Bigelow or his luggage.

State v. Leach, 782 P.2d 1035 (Wash.
1989). The Washington Supreme Court
held that “[wlhere the police have ob-
tained consent to search from an in-
dividual possessing, at best, equal control
over the premises, that consent remains
valid against a cohabitant, who also pos-
sesses equal control, only while a
cohabitant is absent.” United States v.
Matlock,415 U.S. 164 (1974), which had
established that a cohabitant can consent
to a search of the premises shared with a
nonconsenting but absent person, was dis-
tinguished in this case, where Mr. Leach

was present at the time the search was
conducted;

State v. Mische, N.D. Sup. Ct., 46 Cr.L.
1245 (11/20/89). We sometimes forget
that when there is probable cause to
believe that an individual is selling drugs,
that does not necessarily mean that there
is probable cause to search his house.
Here, when a search of a particular place
for which there was probable cause,
turned up nothing, a warrant was issued to
search the defendant’s house, for which
there was no probable cause. That was
merely a fishing expedition, according to
the Court, and thus drugs found during the
search should have been suppressed;

State v. Harms, Neb., 46 CR.L. 1246
(12/1/89). Evidence seized unlawfully by
federal authorities is not admissible in
state court in Nebraska. The Court con-
sidered and rejected the so-called “reverse
silver platter” doctrine. It should be
remembered that in Kentucky that
evidence seized by federal authorities
lawfully under federal standards but un-
lawfully under state standards is admis-
sible in state court. Basham v. Com., Ky.,
675 S.W.2d 375 (1984), cert. den., 470
U.S. 1050 (1985).
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EVIDENCE IN CRIMINAL CASES

Dealing with DNA Testing

The idea behind DNA testing is that the
DNA sequence of a particular sample of
human matter can be determined through
a technique called “Southern” blotting
and that this sequence can be compared
with other samples to determine common
origin. DNA “fingerprinting” involves
techniques that are well established in
biochemistry, which no doubt accounts
for the attractiveness of the method.
While the techniques are generally ac-
cepted, their application in criminal cases
may not be because of the questionable
statistical calculations that are the
premises of the researcher’s conclusions.
The “bases” that comprise DNA repeat in
patterns which, statistically, are unique.
In DNA fingerprinting the DNA frag-
ments are transferred onto a nitrocellulose
or nylon sheet after undergoing
electrophoresis. Afterradioactive markers
are placed on the strip, a technician simply
looks at the strip and compares the loca-
tion of the DNA bases. If the bases from
both samples are composed of the same
material they should be in the same loca-
tion on the strips and the technician calls
it a match. If not, the technician says that
the substances are not the same or that the
test is inconclusive. Where a criminal case
turns on identification of a semen sample
or blood stain the importance of this scien-
tific evidence is clear.

I intend in this article to look more at the
underpinnings and techniques of DNA
testing than at the cases that have been
decided. Several courts have accepted
DNA testing, and a significant few have
not. In the final section of this article I will
list some of the important cases that have
been decided recently, but because scien-
tific techniques are accepted one state ata
time, and because it is a bad idea to get
scientific information from court opinions
I think it is more important at this point to
provide a basic understanding of what
goes on in a DNA test and why the scien-
tists believe that it is valid.

DNA testing will have to be established
by showing that it is reliable enough to be
a basis for a jury decision. The first step
underboth Fryev.U.S., 293 F. 1013 (D.C.
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Cir., 1923) or FRE 702 (or proposed KRE
702, submitted to the Supreme Court of
Kentucky in November, 1989) is to deter-
mine if the scientific basis of DNA iden-
tification is sufficient to guaranteereliable
conclusions. It is safe to say at this point
that the theories and lab techniques of
DNA manipulation are so well established
in the scientific community that attacks on
them probably would be useless. How-
ever, successful attacks can be made, at
least in the near term, on the transferability
of techniques used on clean laboratory
samples to forensic samples recovered at
a crime scene. Also, the statistical as-
sumptions underlying the conclusions of
uniqueness are subject to attack. But
before discussing these points, it is neces-
sary to learn a little bit about biochemistry
and genetics. This information is outside
a lawyer’s general realm of competency,
it certainly is outside of mind. However,
it is possible to understand why scientists
believe that they can pinpoint the identify
of the donor of certain blood or semen
stains.

L. BIOCHEMISTRY AND
. GENETICS FOR LAWYERS

(A) The Scientific Basis For DNA Testing

The scientific basis for DNA testing has
existed only since the mid-1940s. Before
that time scientists did not know if DNA
had any active role in body chemistry.
[Stryer, Biochemistry 3 Ed. (Freeman,
1988), p. 73). In the 1950s scientific
studies showed for the first time that each
protein identified in the body had a
precisely defined chemical (amino acid)
sequence. These studies revealed that
each protein is unique and that the amino
acid sequences of each is determined
genetically by the sequence of nucleotides
(a particular type of molecule) of DNA
(deoxyribonucleic acid), which orders a
complementary sequence of nucleotides
of RNA, which specifies the amino acid
sequence of the particular protein.
[Stryer, p. 23]. The varying sequences of
the 20 amino acids known to exist define
the particular protein molecule.

David Niehaus

A similar construction was found in the
1960s by two English scientists who
deduced the structure of DNA, a particular
form of nucleic acid, which is the basic
molecule from which human tissue is
formed. [Metzler, Biochemistry; The
Chemical Reactions of Living Cells
(Academic Press, 1977}, p. 90]. There are
three parts to this molecule, 2 “base”, a
sugar and a phosphoric acid. [Metzler, p.
90]. The sugar and the phosphate provide
the structure of the molecule, the “double
helix” about which you have probably
heard, while the “base” carries the genetic
information. DNA is a long threadlike
molecule which can be visualized best as
a twisted ladder in which the bases are the
rungs which hold the two uprights
together. For our purpose, there are four
important things to know about DNA
molecule structure: (1) that there are only
4 possible bases in a DNA molecule,
adenine (A), guanine (G), thymine (T),
and cytosine (C); (2) that adenine is al-
ways paired with thymine and guanine is
always paired with cytosine, [Stryer, p.
76; Metzler, p. 96}, (3) that the sequence
of these invariable pairs is completely un-
restricted; and (4) that the precise se-
quence of the bases carries genetic infor-
mation. [Stryer, p. 76; Metzler, p. 96].

The structure of the DNA molecule led
scientists to significant conclusions about
genetics and the techniques that make
DNA fingerprinting possible. They are (1)
that each DNA strand complements the
other, (that is, the presence of adenine will
always tell the observer that thymine is
opposite, and that guanine will always tell
an observer that cytosine is opposite), (2)
that a cell replicates DNA by separating
the strands and synthesizing new com-
plementary bases for the separate strands,
(3) that the genetic information is con-
veyed in three nucleotide pairs called
“codons”, (4) that the average gene con-
tains about 900 nucleotide pairs together
with about 100 “spacer” or “pseudogenic”
regions. [Metzler, p. 5-6; Stryer, p. 99-
100; 842}, and (5) that there are more than
three billion base pairs in the human
genome that do not contain a code for
synthesis of protein or RNA. These
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spacers, stutters, pseudogenes, or non-
sense DNA are important parts of DNA

fingerprinting.

The key to DNA sequence identification
is the complementary nature of DNA
strands. Biochemists generally agree that
complementary nucleic acids recognize
each other with “great precision”.
[Fincham, Genetics (James and Bartlett,
1983), p. 386]. A single strand of radijoac-
tively labeled DNA of known composi-
tion can be used as a probe for another
strand which has a complementary se-
quence. [Fincham, p. 386; Stryer, p. 130).
Thus the presence of a particular sequence
in a particular sample can be determined
simply by introduction of radioactive
DNA probes that will bind with strands in
the sample bearing the complementary
DNA acids. Chemical probes, called
“restriction enzymes” also recognize
specific base sequences in an undivided
DNA chain and will cut these sequences
out of the chain at specific places. More
than 90 such enzymes have been purified
and identified. [Stryer, p. 118]. Once the
sequence has been cut out, it may be
visualized by two well-established
laboratory techniques, gel electrophoresis
and Southem blotting. This is how the
DNA fingerprint is established in a
laboratory.

(B) Laboratory Techniques

(1) Gel Electrophoresis

The underlying premise of electro-
phoresis is that biological molecules con-
tain a certain electrical charge. When
placed in an electrical field these charged
particles will migrate to one pole or the
other of the field, depending on the net
charge. [Gaal, Electrophoresis in the
Separation of Biological Molecules
(Wiley: 1980), p. 15]. This phenomenon
is called electrophoresis. [Gaal, p. 15;
Stryer, p. 44]. Separation isusually carried
out in a chemically pure gel (usually
agarose gel for DNA) because it mini-
mizes interference from outside factors
such as temperature. The substance to be
tested is put in the top of a container
containing gel and then an electrical cur-
rent is applied to the gel for various
lengths of time. The small proteins move
more rapidly toward the bottom of the

mixture than the larger ones which move -

very little and stay near the top. After the
procedure is completed, the proteins in the
gel can be visnalized either by staining
them with a dye placed into the gel or by
autoradiography. In autoradiography, the
proteins are washed with a radioactive
substance which “labels” them for detec-
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tion. Once the proteins are labeled, they
are detected in the gel by putting a sheet
of x-ray film over it. After a while, the
x-ray film reveals the location of the
proteins. [Stryer, p. 44]. This process has
been adapted successfully in DNA map-
ping by a variation called “Southern blot-
ting”. This technique is well-established
and the textbooks on the subject speak of
it as a normal technique that apparently
can be learned by competent lab tech-
nicians.

(2) Southern Blotting

The “restriction fragments” that are cut
out of the DNA chain by “restriction en-
zymes” can be visualized by a particular
type of gel electrophoresis named for Ed-
ward Southem who developed it. In this
technique the DNA fragments are
separated by electrophoresis conducted in
agarose or polyacrylamide gel and, when
separated, are transferred to a sheet of
either nitrocellulose or nylon by simply
placing these membranes on the gel.
Then, the specific locations of the frag-
ments are marked withradioactive probes,
usually single strands of complementary
DNA which, of course, bind with the
sought after DNA sequence. X-ray film is
laid over the nitrocellulose sheet. The
resulting autoradiogram reveals the loca-
tion of the sequence. [Stryer, p. 119-120}.
According to Stryer this is a powerful
technique in which “[a] particular frag-
ment in the midst of a million others can
be readily identified . . ., like finding a
needle in a haystack.” [Stryer, p. 120].

In DNA tests, it is possible to break the
chain either by chemical or other means.
‘When the DNA chain is broken, the sub-
stances are separated by electrophoresis.
Then, radioactive fragments produce an
autoradiogram that displays a pattern of
bands from which the technician can read
the sequence directly. [Stryer, p. 120-
121]. The various fragments resolve in
“lanes” which allow the reader to deter-
mine the sequence by simply comparing
the lanes. The shortest fragments move
most so they appear toward the bottom.
The development of the ability to “read”
sequences from autoradiograms allowed
the development of the idea of DNA
fingerprinting for forensic use. Again,
Southern blotting is a well-established
laboratory technique which is discussed in
college level biochemistry books. The
only caution is that the technician must
use care in the execution of each step.
About 5 million DNA base sequences
have been determined but very little se-
quencing of the estimated 3 billion base
pairs in human genomes has been ac-
complished. [Stryer, p. 122-123].

1. DEVELOPMENT OF
FORENSICDNA
FINGERPRINTING

Currently there are three commercial
DNA testing services, Lifecodes Corp. in
Valhalla, New York, Cellmark Diagnos-
tics Corp., Germantown, Maryland, and
Forensic Science Association, Richmond,
California. Each is described in an impor-
tant article in the Virginia Law Review by
William Thompson and Simon Ford.
[Thompson and Ford, DNA Typing: Ac-
ceptance and Weight of the New Genetic
Identification Tests, 15 Virginia Law
Review 45 (February, 1989)]. Lifecodes
and Cellmark use a test called restricted
fragment length polymorphism analysis
which according to the article is based on
the standard techniques used in
laboratories for identifying DNA frag-
ments with probes. [Thompson and Ford,
p- 64, fn. 85]. They are based on the “DNA
paradigm” which provides (1) that no two
individuals except for identical twins have
identical DNA, (2) that a person’s DNA
does not vary from cell tocell, and (3) that
the DNA molecule can be broken up in
several different ways. [Thompson and
Ford, p. 60-62). According to the article
Lifecodes uses four probes which produce
one or two bands each. The prints of the
two specimens are then compared by an
analyst. The validity of the comparison is
premised on the belief that “the likelihood
of a coincidental match on all bands is
low.” [Thompson and Ford, p. 48]
Cellmark also uses what is called a
“single-locus” probe, although it formerly
used a more complex procedure. Using
this technique, Cellmark claims that from
a blood or semen stain the size of the head
of a pin or from a single hair root it can
make an identification. From a decent
sized sample, a single-locus probe, ac-
cording to Cellmark, “. .. can differentiate
individuals to the degree of excluding the
world’s population.” [Informational Bul-
letin, Cellmark Diagnostics, DNA
Fingerprinting and DNA profiling, p. 8-
9]. The third company uses a different
procedure called “DNA amplification.”
This method requires less material to test
but only determines whether particular
types of DNA are present. [Thompson and
Ford, p. 76). This test is still new and does
not have much of a track record.
[Thompson and Ford, p. 77]. Because
there is little information on the technique,
I will not deal with it here.

In restriction fragment length polymor-
phism analysis (RFLP) the method
described in Part Iis followed pretty faith-
fully. The desired sequences of DNA are
cut out of a “cocktail” by restriction en-
zymes and subjected to gel
electrophoresis. In these commercial ap-



plications, standard DNA “markers” of
known size are run along with the un-
known sample for calibration. Also, the
membrane onto which the fragments are
transferred is made of nylon. [Thompson
and Ford, p. 70-71]. According to
Celimark, the nylon membrane forms the
permanent record of the test and is always
kept by the laboratory.

The procedures used either by Lifecodes
or Cellmark are really nothing too un-
usual. It is only after the laboratory result
has been obtained that the process goes
from high to low tech. The interpretation
of the results is made by one or more
laboratory analysts. “In most cases, the
DNA prints are simply eyeballed to see
whether they match.” [Thompson and
Ford, p. 74). Although this is an accepted
biological technique, it brings into a fairly
straightforward scientific procedure an
element of subjectivity that raises doubts
about the validity of the conclusions that
are reached. [Thompson and Ford, p. 75].
The possibility of an erroneous “call” by
a laboratory analyst is one of the three
main questions that have been raised con-
cerning DN A testing. Thompson and Ford
pose three questions in determining the
validity of DN A typing evidence. The first
is a question of the probability of a coin-
cidental match between unrelated in-
dividuals. The second is an erroneous
“call” by the laboratory, and the third is
the possibility of laboratory error or con-
tamination of the sample.

Because forensic DNA identification has
not been around for more than two or three
years in the United States, there is a very
small base of identifications on which to
rely. Therefore, both RFLP companies
rely on statistical probabilities. The basic
premise is that the likelihood of 2 coin-
cidental match decreases as the number of
matching bands and the rarity of those
bands increases. [Thompson and Ford, p.
81). However, there are no national stand-
ards or generally accepted scientific
standards saying how many matches are
necessary to call the samples a match. As
for the percentages calculated by
Lifecodes and Cellmark it.is important to
keep in mind that the calculations are
premised on the belief that the incidence
of the particular bands is “independent”.
An occurrence is “independent” when the
probability of a match for that band is
unaffected by the occurrence of a match
on any other band. Current genetic
knowledge shows that certain alleles (al-
ternative forms of the same gene that can
occupy a specific site) are more likely to
occur when other alleles are present.
Thus, use of the “produce rule” which
requires independence for calculating the
possibility of coincidental match may not
be correct. [VNR Concise Encyclopedia
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of Mathematics, (VNR, 1977), p. 581}.
However, the calculations are based on
this product rule. According to
Thompson and Ford, this is the way in
which the developer of the Cellmark tech-
nology calculated originally that with a
fifteen band autoradiogram that there
would be a one in thirty billion chance of
coincidental matching. However, as
Thompson and Ford point out, this study
was based on only twenty samples.
Therefore, the use of the produce rule may
not be valid in these circumstances. And,
until there is 2 reasonable assurance by
means of generally accepted methods that
matches will not be coincident, there is a
strong argument against using DNA iden-
tification techniques in court.

The second danger, the erroneous analysis
by a lab technician can arise from a num-
ber of problems. Thompson and Ford
identify the problem of “slop” which is
apparently a generic term to describe
variations in result caused by minor varia-
tions in procedures or samples. [Thomp-
son and Ford, p. 87-88]. And of course, the
determination of a “match” is a matter of
opinion, the opinion of the person analyz-
ing the test results.

The third problem is described as “artifac-
tual” results. These are results caused by
faulty lab procedures and contamination
of the sample recovered from the crime
scene. It is important to keep in mind that
all of the DNA technology described in
Part I of this article occurs under
laboratory conditions. The samples are
clean and the procedure is, presumably,
followed correctly. However, blood spots
taken from carpeting or fumiture or other
surfaces may well contain other sources of
DNA or chemicals that may modify the
DNA contained in the sample. Again,
there are no nationwide standards for deal-
ing with these problems. This is why
Thompson and Ford in their article call for
a series of validation studies by persons
other than scientists employed by
Lifecodes or Cellmark. [Thompson and
Ford, p. 73].

oI. ACCEPTANCE BY
COURTS

According to a presentation made at the
KACDL seminar in Florence, Kentucky
in December, 1989 Cellmark's DNA
determinations have been accepted in 21
states. Four states are considering legisla-
tion concerning the acceptance of DNA
testing. (Maryland, Minnesota, Louisiana,
and Nevada). Apparently, DNA tests have
been accepted in 36 states. [Address of
Lisa Richardson, KACDL Seminar,

December 2, 1989, Florence, Kentucky].
According to the National Law Journal of
December 18, 1989 three appellate courts
have accepted DNA testing. (Florida,
Maryland and Virginia). The cases are
Andrews v. State, 533 So.2d 841 (Fla.
App., 1988), Cobeyv. State, 559 A.2d 391
(Md. App., 1989) and Spencer v. Com-
monwealth, 384 S.E.2d 775 (Va., 1989);
384 S.E.2d 785 (Va., 1989). However,
Minnesota in State v. Schwartz, 447
N.W.2d 422 (Minn., 1989) has rejected
DNA evidence. And in a very important
trial level case a New York Supreme
Court judge in People v. Castro, 545
NYS2d 985 (NY Sup., 1989), ruled that
the tests presented in that case were “so
flawed as to be inadmissible.” [Sherman,
DNA Tests Unravel, National Law Jour-
nal, December 18, 1989, p. 24]. I think it
is safe to say that DNA identification
analysis is open to legitimate challenge
and probably will be so over the next
several years.

In Kentucky, when such tests are
presented I don’t believe it will be
profitable to attack the genetic theory un-
derlying DNA testing. From what I have
read in textbooks and other sources the
“DNA paradigm” is so well accepted by
the scientific community that it might be
difficult to find an expert to argue with it.
Of course, in an area that is continuing to
develop and which has really only been in
existence for 20 or 25 years, things can
change. However, scientific thinking
about the structure and operation of DNA
molecules probably is fairly well settled.

I don’t know that there would be much
percentage in challenging gel electro-
phoresis or Southern blotting as legitimate
scientific techniques. Carried out in re-
search laboratories, there appears to be
general satisfaction with the efficacy of
these techniques. However, I think that the
transfer from research laboratory condi-
tions to conditions in state forensic
laboratories raise a lot of questions about
safeguards to avoid false readings.

Probably the best line of attack will be the
statistical calculations that have been put
forward so far. It appears that no one
really knows whether the product rule can
be used in calculation of the probability of
coincidental matches in DNA. If a statis-
tically significant possibility of error ex-
ists I think that this should be enough to
foreclose the use of DNA testing, at least
until the techniques are refined enough or
the statistical base is large enough to as-
sure courts that there won't be coinciden-
tal matches.

Sooner or later a criminal case in Ken-
tucky will present this issue. I am sure,




given the number of articles written on the
subject that there will be further develop-
ments in DNA testing technology with
which each lawyer will have to remain
familiar. There is an excellent file of in-
formation in the DPA Library in Frankfort
and any attorney facing a DNA case
should get to that library immediately to
review the articles, scientific papers and
court memoranda and briefs concerning
DNA testing. For more information about
DNA testing I suggest reading the follow-
ing: Thompson and Ford, DNA Typing:

Acceptance and Weight of the New
Genetic Identification Tests, 15 Virginia
Law Review 45 (1989); Long, The DNA
Fingerprint: A Guide to Admissibility,
1988 Army Lawyer 36 (October, 1988);
DNA Identification Tests and the Courts,
63 Wash. L. Rev. 903 (October, 1988);
Shines, Blood Grouping and Genetic
Marker Evidence: The Use of Electro-
phoretic Testimony, 24 Crim. L. Bulletin
475 (Nov/Dec, 1988); DNA Fingerprint-
ing: Possibilities and Pitfalls of a New
Technique, 28 Jurimetrics Journal 455

(Summer, 1988); Sherman, DNA Tests
Unravel?, National Law Journal, Decem-
ber 18, 1989,
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Penal chief doesn’t advocate
more prisons to ease crowding

- By Robert White

Post Ohio Bureau

COLUMBUS -- For a man
who's in charge of a penal sys-
tem that's at 151 percent of ca-
pacity and getting worse, George
Wilson has some curious views
about prison construction.

He doesn't want any more.

At least not before Ohio starts
keeping more of its “minor” fel-
ons in their home communities.
Not before Ohio starts trying
harder to solve the social prob-
lems that lead to crime in the
first place. And not before the
state takes steps to end what he
sees as a disproportionate num-
ber of black men going to jail.

“We are talking about a read-
justment of public policy,” said
Wilson, who came to Ohio in
1988 after spending seven years
as head of Kentucky's correc-
tions system.

Much of the prison over-
crowding that Wilson is grap-
pling with now is the result of a
public policy that's gone in quite
the opposite direction of what
he’s advocating. The General As-
semmbly, apparently with strong
public support, has over the last
decade enacted repeated revi-
sions of criminal laws to force
judges to hand out longer, tough-
er sentences.

While much of the move to-
ward mandatory sentences, limi-

tations on parole eligibility and
longer prison
terms has been
aimed at violent
crimes, lawmak-
ers have also
toughened laws
in areas like
drunk driving

and drugs.
Within the
George Wilson next two

months, the General Assembly is
expected to hammer out an
agreement on a tough new drug
bill, as well as a revision of
Ohio’s drunk driving statutes,
that could add tens of thousands
of inmates to the state's already
swollen system. The bills also
call for construction of six more
state prisons, as well as $50 mil-
lion to help local communities
cope with jail overcrowding.

The legislature’s deliberations
come as Ohio is finishing one of
the largest prison construction
programs in the U.S. When fin-
ished in 1992, Ohio will have
spent $640 million to add about
10,000 beds at 14 new prisons,
bringing its total rated capacity
to 21,547.

Yet Ohio's frenetic building
program hasn't kept pace with
the influx of incoming prisoners.

The rising rate of admissions,
coupled with longer average sen-
tences, has taken Ohio’'s total
prison population from 7,432 in

1979 to above 30,000 this year.

The issue of how many people
will come into Ohio’s prison sys-
tem — and who they are — is
crucial to the debate now under-
way in Columbus.

Under existing criminal
codes, the Ohio Department of
Rehabilitation and Correction
expects inmate population to
rise steadily until 1994, when it
will level off at about 33,500, But
if legislators toughen drug penal-
ties substantially, Ohio’s inmate
population would go even
higher.

Wilson’s staff is already tak-
ing a hard look at alternatives
aimed at siphoning at least some
third- and fourth-degree felons
out of the state system to make
room for those sentenced for
more serious crimes.

Last month the Senate
a bill that calls for construction
of six 500-bed minimum security
prisons at a cost of about $85
million.

But rather than build more
prisons, Wilson wants to keep as
many third- and fourth-degree
felons as he can from coming
into the state system in the first
place.

He advocates alternatives
such as intensive probation,
half-way houses and even at-
home incarceration enforced by
electronic bracelets.

Prison facts

& Ohio’s prison population,
for the first time ever, has
topped the 30,000 mark. By
1990, state officials esti-
mate, it will climb to at least
35,700.e!,2

HThe state in 1992 will
complete a decade-long,
$640 million prison construc-
tion program. it will have ad-
ded 14 new prisons, with
about 10,000 new beds. The
rated, or ideal, capacity of
the 24-prison state system
will then be 21,547.

i The rate of admissions in-
to Ohio's prisons has risen
dramatically over the last 10
years. In 1978, 5,993 men
and 558 women were admit-
ted. In 1988, prison intake
was 11,170 men and 1,298
women.

W About 50 percent of enter-
ing inmates are black. The
1880 census reported that
about 10 percent of Ohio's
population was black.

B About 61 percent of new
Inmates were entering pris-
on for the first time, 19 per-
cent the second, 10 percent
the third.

#l A recent study based on
1985 data found that about
half of all entering inmates
were convicted of property
crimes. Another 11 percent
were sentenced for violating
drug laws.
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" OBTAINING FUNDS FOR EXPERTS

IN CRIMINAL DEFENSE CASES

Making the Threshold Showing

This is the second of a 3 part series. Last
issue we addressed fees for attomeys.
This article looks at the showing neces-
sary to obtain funds for experts. Nextissue
we review cases that have granted funds
for experts. A version of parts 2 &3 of this
series appeared in NACDL's The Cham-
pion. Vol. Xl No. 7 (August, 1989).

A. THE NEED FOR EXPERTS

In the 20th century, as in the 13th, justice
cannot be had for nothltw....
, McKechnie

Magna Carta: A Commentary (1914)

No major undertaking in life can be done
well without the proper resources and ex-
pertise, whether it be building a house,
healing our bodies, or defending a citizen
accused of crime. Criminal defense work
requires resources to investigate; select
jurors; to test, consult and present tes-
timony on such things as psychological
aspects of the client, forensic evidence
presented by the prosecution, and sup-
pression of evidence; and to cross-ex-
amine prosecution experts.

Obtaining the money to be able to employ
the necessary experts and obtain needed
resources is often a high priority since so
many possibilities are created when we
have the means to fully defend the case.
In many ways, experts and resources are
as important as the right to counsel. They
are the fingers of the guiding hand of
counsel.

The needed money can be obtained from
the client or his family and friends. But
when the client does not have or cannot
procure the money, criminal defense
lawyers in most states must turn to the
courts for the funds.

As with most things that make a real dif-
ference in the results of a criminal case,
defense attomneys have to fight hard to
persuade a judge to authorize funds for
experts. The process of persuading must
be done in a way that will convince the
judge, and, if we lose, create a solid record
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for success on further review. This article
will discuss ways to make a threshold
showing in order to obtain funds from the
court.

GEOFFREY MOSS
(c) 1987, Washington Post Writers
Group, reprinted with permission.

B. EX PARTE HEARING

Almost always, you will want to obtain
theright to present to the judge the request
for funds ex parte. An ex parte hearing
before the judge allows you to present
your information without the prosecutor,
public or media present and without
revealing your strategy of defense to the
prosecution.

Counsel representing a criminal defen-
dant who has or who can obtain expert
money would not be required to reveal to
the prosecution the employment of an ex-
pert except as required by the rules of
discovery. Equal protection guarantees of
the 14th amendment to the United States
Constitution require that appointed coun-
sel not be forced to reveal their thoughts,
reasoning and strategy as to expert assis-
tance to the prosecution during the hearing
requesting funds.

You will want to insure that the ex parte
hearing is recorded for future transcrip-
tion, sealed, preserved and made a part of
the record for appeal purposes. The

making and preserving of the record in-
sures the court’s ruling can be reviewed
on appeal and protects against any ar-
bitrary action. Sealing the record insures
continued confidentiality of the informa-
tion revealed in the hearing,.

Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct.
1087, 84 L.Ed.2d 53 (1985) presumed that
a defendant is entitled to make his request
for necessary funds in a hearing that is ex
parte when it stated:

When the defendant is able tomake an
ex parte threshold showing to the trial
court....

Id. at 1096.

In McGregor v. State, 733 P.2d 416
(Okla.Ct.Crim.App. 1987) the court ad-
dressed head- on whether an ex parte hear-
ing was constitutionally essential when
there was a request for funds for experts
by an indigent defendant: “The intention
of the majority of the Ake Court that [the
threshold showing] hearings be held ex
parte is manifest....” Id.

McGregor noted the reason why ex parte
hearings were so critical: “...we are com-
pelled to agree with the petitioner’s asser-
tion that there is noneed for an adversarial
proceeding, that to allow participation, or
even presence, by the State would thwart
the Supreme Court’s attempt to place in-
digent defendant’s, as nearly as possible,
on a level of equality with nonindigent
defendants.” Id.

“[T]he use of ex parte hearings... is a well
recognized technique available to any
party” who is faced with the dilemma of
being “forced to reveal secrets to the trial
court and prosecution” in order to “sup-
port” amotion. State v. Smart, 299 S.E.2d
686, 688 (5.C. 1982).

Some jurisdictions have the guarantee of
an ex parte showing in the statute or rule
that sets out the procedure for requesting
funds. For instance, “under 18 U.S.C.
3006A(e), hearings for the purpose of con-
sidering motions for the allowance of in-
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vestigative funds under the Criminal Jus-
tice Act of 1964 are conducted ex parte.”
Mason v. State of Arizona, 504 F.2d 1345,
1352n.7 (9th Cir. 1974), cert. denied, 420
U.S. 936 (1975). “Where counsel for
defendant objects to the presence of
Government counsel at such a hearing, the
failure to hold an ex parte hearing is
prejudicial emror.” Id. See also United
States v. Sutton, 464 F.2d 552 (5th Cir.
1972); Marshall v. United States, 423
F.2d 1315 (10th Cir. 1970) “The manifest
purpose of requiring that the inquiry be ex
parte is to insure that the defendant will
not have to make a premature disclosure
of his case.” Id.

Federal Rule of Criminal Procedure 17(b)
provides that application for subpoenas by
defendants unable to pay for them be
made to the court ex parte.

Recently, the Georgia Supreme Court in
Brooks v. State, 385 S.E.2d 81 (Nov. 2,
1989) held that an indigent criminal
defendant was entitled to ask for funds for
experts assistance ex parte to avoid
prejudicing the indigent defendant by
“forcing him to reveal his theory of the
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case in the presence of the district attor-
ney.” Id. at 84,

The counsel for the county funding source.

for expert funds is not entitled to be
present at the ex parte hearing. Such a
“procedure would create unnecessary
conflicts of interest; in any event, county
counsel’s presence cannot be permitted
because such petitions are entitled to be
confidential.” Corenevsky v. Superior
Court, 204 Cal.Rptr. 165, 172 (Cal. 1984)
(In Bank).

C.CRITICALNATURE OF A
THRESHOLD SHOWING

Since the 1985 decision in Ake, contrary
to what we would hope and expect, many
courts across the country continue to deny
indigent defendants funds for experts.
This is no doubt due to the ultra conserva-
tive nature of judges but it is also often,
much too often, due to a grossly inade-
quate threshold showing by the
defendant’s lawyer. We can win more of
these cases on appeal, and get more relief
at the trial level if we do a good, thorough

job of making a threshold showing that
convinces a trial judge or appellate court
that an expert is reasonably necessary.

Caldwellv. Mississippi,472U.S.320, 105
S.Ct, 2633,86 L.Ed.2d 231 (1985), a capi-
tal case, presented an issue of whether an
indigent defendant was entitled to have
money for ballistics and fingerprint ex-
perts. During oral argument, which took
place one day before the issuance of Ake,
there were many exchanges concerning
the funds for expert issue on the inade-
quacy of the showing at trial that the ex-
perts were really needed. In Caldwell , the
Court, in an opinion written by Justice
Marshall, held that money for experts was
not constitutionally required in that case.
Justice Marshall instructed criminal
defense lawyers on the critical nature of a
proper showing:

But petitioner also requested appoint-
ment of a criminal investigator, a
fingerprint expert, and a ballistics ex-
pert, and those requests were denied.
The State Supreme Court affirmed the
denials because the requests were ac-
companied by no showing as to their
reasonableness. For example, the
defendant’s request for a ballistics ex-
pert included little more than “the
general statement that the requested
expert 'would be of great necessarius
witness.’” 443 So.2d 806, 812 (1983).
Given that petitioner offered little
more than undeveloped assertions that
the requested assistance would be
beneficial, we find no deprivation of
due process in the trial judge’s
decision. Cf. Ake v. Oklahoma, ... (dis-
cussing showing that would entitle
defendant to psychiatric assistance as
matter of federal constitutional law).
We therefore have no need to deter-
mine as a matter of federal constitu-
tional law if any showing would have
entitled a defendant to assistance of
the type here sought.

Caldwell, 105 §.Ct. 2633,2637 n.1.

D.HOW TOMAKE A
THRESHOLD SHOWING

Appellate courts have found many reasons
to deny funds for experts. The threshold
showing, which is in our control, should
remove these reasons. At a minimum, the
threshold showing should include the fol-
lowing in the ex parte hearing:

1. TYPE OF EXPERT. State to the
judge the specific types of experts being
requested, e.g., expert in hair, blood
analysis, psychiatrist, pharmacologist, so-
cial worker.

2. TYPE OF ASSISTANCE. With



specificity, tell the judge the types of as-
sistance needed from the experts:

1) investigating, testing, consulting
and testifying for the defense on
pretrial issues,

b) investigating testing, consulting
and testifying for the defense on
guiltlinnocence phase issues;,

c) investigating, testing, consulting
and testifying for the defense on sen-
tencing phase issues;

d)assisting in effective cross examina-
tion of prosecution experts pretrial,
trial, sentencing.

3.NAME, QUALIFICATIONS, FEES.
Relate the specific names, credentials,
fees of the requested experts, e.g., “Dr.
Smith is a practicing clinical forensic
psychologist, here is his vitae, he charges
$70 per hour for out-of-court work and
$100 per hour for in-court work and he
estimates his total fee to be between
$1,500-$2,000 for his testing, interview,
report, testimony, and assisting us in
cross.”

Defendants are entitled to experts at least
as qualified as those used by the prosecu-
tion. In Thornton v. State, 339 S.E.2d 240
(Ga. 1986) the court required appointment
of a forensic dental expert who was at least
as qualified as the state’s expert: “[t]he
trial court shall appoint an appropriate
professional, whose experience, at mini-
mum, is substantially equivalent to that of
the state's expert witness....” Id. at 241.

4, REASONABLENESS OF COSTS.
Demonstrate to the judge the reasonable-
ness of the hourly fees and of the total
expected amount for the work. If neces-
sary, this can be demonstrated with af-
fidavits of other similar experts in the
community.

In Matter of Machuca, 451 N.Y.S.2d 338
(1982) the court determined that expert
medical testimony is very costly, and that
the following rates in 1982 were reason-
able for a psychiatrist:

Examination per 45 minutes - $95.00
Psychiatric report per hour - $125.00
Court attendance per hour - $175.00

5. FACTUAL BASIS IN THIS CASE.
Itis critical to demonstrate to the judge the
specific factual reasons why these experts
are necessary for this case. For example,
“my client needs the assistance of a
psychiatrist and psychologist in this mur-
der case because he had a serious car
accident in 1984 with a head injury; he
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was unconsciousness; he is a frequent
drug user; he has had seizures and has a
history of high fevers; he is adopted; his
father died in 1983; there was a significant
change in his personality in 1983; his
sister is in a psychiatric hospital; the facts
of the case indicate it was committed by a
person who has severe mental and emo-
tional difficulties. I have talked to the
above-named psychiatrist and psycho-
logist and they have told me that these
facts indicate a person with significant
mental difficulties. There is the question
of whether this person was insane,
whether he acted with intention, whether
he acted under extreme emotional distur-
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bance, whether his waiver of his Miranda
rights was voluntary and knowing and
whether his confession was voluntary and
knowing.”

Some courts have held that an expert must
be appointed to conduct a “threshold ex-
amination” to determine whether the
defense is entitled to the full assistance of
an expert under Ake. See Harris v. State,
352 S.E.2d 226 (Ga.Ct.App. 1987).

6.COUNSEL’S OBSERVATIONS.
Relate, to the extent appropriate, your own
observations in dealing with your client.
For instance, “my client has exhibited
delusional thinking and bizarre behavior
to me in the following ways....” As attor-
neys, we have a lot of contact and a sig-
nificant relationship with our clients so
that the weight of our observations and
conclusions is important to relate to the
court.

7. LEGAL NECESSITY. It is essential
to inform the judge precisely of the legal
reasons why these experts are necessary
for the particular phase of the case. For
instance, “we need a psychiatrist for the
guilt and penalty phases of this case since
there is a duty to explore all possible

defenses; in this case the defense of in-
sanity, intoxication, extreme emotional
disturbance must be explored; whether the
mental state of the client was intentional
or wanton must be explored; we musthave
ability to investigate and present statutory
and nonstatutory mitigating factors in-
cluding whether he is emotionally or men-
tally disturbed, whether he has mental dif-
ficulties less than insanity, his personality
type, his possibilities for rehabilitation,
the influence of his family and others on
who he is and his actions, why he is in-
volved with drugs, what effect drugs had
on him, who the client is and why he acts
as he does; the influence of his being
adopted, his father’s death.”

8. ENTITLEMENT TO DEFENSE
EXPERTS. While all courts do not agree,
Ake necessarily implies when it says we
are entitled to help in cross-examining
state experts that we are entitled to inde-
pendent or defense experts who work con-
fidentially and at our direction, just as a
person with means would be able to ob-
tain, See, e.g., Curry v. Zant, 371 S.E.2d
647 (Ga. 1988); Commonwealth v. Plank,
478 A.2d 872, 874 n.3 (Pa.Super. 1984).

9. INADEQUACY OF AVAILABLE
STATE EXPERTS. Relate the specific
reasons why state facilities are inadequate
for our defense needs.

a) KCPC

For the state mental health experts this
may be able to be done by relating that
they will only examine in limited areas,
like insanity and incompetency, and not
on all suppression issues or all defenses
and not for mitigating factors or on sen-
tencing issues; that they are not defense
experts; that they report to the court; that
confidentiality is not assured and has been
broken in the past; that they will not af-
firmatively explore all matters favorable
to the defense; that they will not work at
the direction of the defense attorney; that
they will not help cross-examine prosecu-
tion experts.

A recent letter from the Director of KCPC
to a public defender illustrates the inade-
quacy of the state facility:

October 11,1989

Re: Commonwealth v. Frank Simpson, Jr.

Dear Mr. Somberger :
This facility is charged with providing pre-
trial evaluation services to the district and
circuit courts of the Commonwealth of
Kentucky. It has been a long standing
policy of the Secretary for Human Resour-
ces to decline requests to serve as experts
in the prosecution of criminal cases either
for the defense or the prosecution. We
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regard the protection of our objective
stance as necessary to maintain our
credibility and integrity when serving asa
resource to the courts in competency deter-
mination and to prevent circumstances in
which our professional staff may be pitted
against each other as adversaries.

The report provided by our evaluator,
Frank DeLand, M.D./ Psychiatrist has ob-
jectively reported on the defendant’s com-
petency to stand trial and in addition has
tesponded to those areas which you ex-
pressed particular interest in your informal
communications with Dr. DeLand. The ad-
ditional concerns and questions which you
raised in your recent communication come
after the fact and appear to be an indication
to utilize Dr. DeLand’s services as an ex-
pert witness and to help develop mitigating
circumstances for your defense. We, there-
fore, must decline to provide these addi-
tional services based on the policy estab-
lished by our Cabinet Secretary.

Very Truly,

/s/George D. Hancock

Facility Director

b) KSP Lab/Information Services

For the Kentucky State Police Crime Lab,
this may mean demonstrating that the Lab
is a law enforcement agency headed by a
captain in the state police; they are not
defense experts; that confidentiality isnot
assured; there is a conflict since they have
already tested evidence in this case at the
request of the police and they now have a
vested interest and the integrity of their

- employee is at stake; they are clearly

prosecution experts since they contact the
prosecution or police withresults and con-
tact the prosecution when a defense
lawyer talks to them and since they do not
talk to the defense alone if the prosecution
prohibits them from doing so; they are
clearly part of the prosecution team since
they operate at the direction of the police.

A January 12, 1989 affidavit of KSP
Major Bob Stallins reveals the inability of
the Kentucky Stae Police Information
Services Branch to examine on behalf of
the defense:

AFFIDAVIT

Comes now the affiant, Bob Stallins, and
after being dully sworn, hereby states as
follows:

1) Bob Stallins, Major, Commander, Infor-
g;al@ion Services Branch, Kentucky State
ice.

2) | am the Commander of the Information
l§¢a;’ivices Branch of the Kentucky State
olice.

3)The Identification Unitis part of the Infor-
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mation Services Branch of the Kentucky
State Police.

4) There are three Latent Fingerprint Ex-
aminers working in the Unit. The volume of
dally incoming work to be examined al-
ready exceeds the capabilities of these
three Examiners. Therefore, it would be
very difficult to handle an increase in the
workload of this unit.

5) Among the duties of the State Police
Latent Fingerprint Examiners are: crime
scene analysis and processing of latent
fingerrrints and evidence submitted by any
other law enforcement agency in the Com-
monwealth.

6) In the Identification Unit, the results of
each examination are double checked by
another person in that Unit.

7) The professionals in the Identification
Unit are trained in and employ the same
methodology in examining fingerprints.

8) lf members of the Identification Unit
were required to testify at trial for the
defense when another Latent Fingerprint
Examiner of the Identification Unit is called
for the prosecution, then, their testimony
wouldbe identical. This is due to the double
verification that is done within this Unit.

9) It is the position of the State Police that
it is not practical to appoint Identification
Unit personnel to be forced to act as inde-
pendent defense experts in retesting

evidence already examined by the police.
¢) Evidentiary Hearing

To demonstrate the inadequacy of the
state facilities, an evidentiary hearing is
likely to be required with testimony from
the heads of the state facilities and perhaps
the particular expert(s).

In Marshall v. United States, 423 F.2d
1315 (10th Cir. 1970) the defendant re-
quested money for defense investigative
assistance. The trial court appointed the
FBI. The 10th Circuit determined it was
plain error to do this:

Just as an indigent defendant has a
right to appointed counsel to serve
him as a loyal advocate he has a
similar right under properly proven
circumstances to investigative aid that
will serve him unfettered by an ines-
capable conflict of interest. The
Bureau, following leads furnished by
an accused, is obviously faced with
both a duty to the accused and a duty
to the public interest. The dilemma,
and danger, is glaringly apparent in
the events that occurred in the case at
bar.

Id. at 1319.

10. SUPPORTING INFORMATION.
Make the showing to the judge with

DO YOU NEED AN INDEPENDENT
FINGERPRINT ANALYST?
CONTACT:

LATENT PRINT ANALYSTS

of XENTUCKY, IAL.
IAI Tested and Certified

JESSE C. SKEES
SARA E. SKEES

3293 Lucas Lane

Frankfort, Kentucky 40601
(502) 695-4678

Professionals Serving Professionals to the Minute Detail




‘specific supporting documents and neces-
sary testimony. You can present affidavits
from your proposed experts on the nature
of the expertise, the opinion that their
assistance is necessary for the particular
reasons of this case, their qualifications,
fees, what they can do in this case for the
defense, and their detailing that there are
aspects of the expertise or opinion of the
prosecution’s expert that need clarifying
or retesting. Affidavits can be obtained
from lawyers about the necessity of funds
for experts in capital cases and in this case.
Letters, affidavits, testimony can be ob-
tained from state facilities setting out their
limitations.

11. QUESTION THE STATE EX-
PERT ON VOIR DIRE. To make or
bolster your threshold showing for the
trial judge and appeilate court, you will
want to consider questioning the prosecu-
tion expert prior to his or her testifying out
of presence of the jury. This can occur at
your ex parte hearing, a pretrial hearing or
prior to the expert’s testifying at trial. This
may allow you to prove some things other-
wise difficult orimpossible to show. It can
also give your issue more persuasive clout
since you are proving or corroborating
through the prosecution’s witnesses. The
prosecution expert is likely to testify
favorably in this area since it is in the
expert’s self-interest to support the
profession’s purpose and necessity, and
the expert’s own worth. Questions like
the following are possible areas of in-

quiry:

IT IS AN EXPERTISE

a. The area you are testifying on is an area
of expertise ?

b. It's not an area that is within a
layperson’s knowledge ?

¢. You've studied a long time and have a
lot of experience ?

d. What is all the education and training
you've had?

e. Who has trained you?
f. What is all the experience you’ve had?

g. Your expertise has a lot of tests not
within layperson's knowledge ?

h. You've conducted those tests in this
case ?

i. Your opinion is an expert's and is based

on training, experience and testing, not
within competence of laypersons ?
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j-I'mnot qualified as an attorney to render
an expert opinion in this area, am I?

TIME/REASONABLE
FEE/AVAILABILITY OF DEFENSE
EXPERTS

a. How long have you spent analyzing
evidence in this case?

b. It took a long time ?
c. What is the going rate for an expert in

private practice to do this kind of testing
and analysis and testifying?

d. Are there any experts in this state,
region or country that can do this kind of
testing in criminal cases that do not work
for law enforcement agencies?

e. Are there other people as experienced
and as capable to do the analysis testing
and to render an opinion?

f.Are there experts more experienced than
you?
STATE EXPERT NOT NEUTRAL

a. You work for the Kentucky State Police
Lab?

b. Yourultimate boss is the Commissioner
of State Police ?

c. The person in charge of the state Lab
systeminKentucky is a captainin the state
police ?

d. You refused to talk to me without first
notifying the prosecutor and without the
prosecutor being present ?

e. You do not work at my direction ?

f. You test based on police requests ?

g. You returned test results back to the
police in this case ?

h. You are not a defense expert ?

i. You would not help me cross examine
one of your co-workers ?

j. How many times have you testified at
the request of the prosecution, and how
many times at the request of the defense?

POSSIBILITIES OF DIFFERENT
RESULTS/OPINION; MORE TESTING
POSSIBLE

a. Your expertise involves standard tests ?
b. What are they?
c. Which did you do?

d. What other tests could be done but were
not?

e. Other experts can do the tests you did
notdo ?

f. Indoing your tests, you don’t always get
exactly identical results each time you do
the test on the same sample?

g. The opinion you rendered involves
doing tests, observing what is there and
what isn’t there, analyzing the results and
employing your judgment to reach your
conclusion ?

h. The art of rendering an opinion, reach-
ing a conclusion involves your profes-
sional judgment based on your training,
experience, analysis and test results ?

i. That’s one reason why two experts can
disagree ?

j- Because their judgments, based on the
same data, can be different ?

k. It is possible that a different examiner
could come to a different conclusion than
you ?

... upon trial of certain issues, such as in-
sanity or forgery, experts are often neces-
sary both for the prosecution and for the
defense.... [A] defendant may be at an un-
fair disadvantage, if he is unable because
of poverty to parry by his own witnesses
the thrusts of those against him.

Chief Judge Benjamin Cardozo
Reilly v. Barry, 166 N.E. 165,167 (N.Y.
1929)
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12. QUESTIONS OF JUDGE. If you are
denied any or all funds, you may want to
ask the judge some questions tomake your
record for further review better. For ex-
ample, you could ask: a) do you agree that
we have the right to experts if “reasonably
necessary”; b) do you agree that we have
right to introduce expert evidence on
pretrial matters, our defense and on
mitigating evidence; ¢) do you agree we
have the right to cross-examine the state’s
expert with the assistance of our expert; d)
how can we do that fully and completely
without our own experts; e) what addition-
ally do we have to show you in this case
to obtain funds for experts; f) have you
ever granted funds for experts before; g)
if you could order the state treasury to pay
the bills instead of your local elected
county fiscal court, would you do that in
this case?

13.EXPERTHELPISREASONABLY
NECESSARY. Most courts, statutes, and
rules have followed the lead of the federal
statute’s standard of reasonably neces-
sary. That is Kentucky's statutory, KRS
31.200, and caselaw standard. Young v.
Commonwealth, 585 SW2d 378 (Ky.
1979). Ake’s standard for when a defen-
dant is entitled to the help of a psychiatrist
is: when the mental state of the defendant
is seriously in question.

Use all the above information to convince
the judge that the standard has been met.

Some states have a standard that is much
less than “reasonably necessary” or the
Ake standard. In State v. Hamilton, 448
So.2d 1007 (Fla. 1984) the court deter-
mined that the Florida rule of criminal
procedure is “unequivocal that, when
counsel for an indigent defendant has
'reason to believe’ that his client *may
have been insane at the time of the of-
fense,’ the defendant is entitled to have the
court appoint one expert to assist in the
preparation of his defense.” /d. at 1008.

In explaining what the reasonably neces-
sary standard is and is not, the Mas-
sachusetts Supreme Court in Common-
wealthv. Lockley, 408 N.E.2d 834 (Mass.
1980) has stated:

This standard is essentially one of
reasonableness, and looks to whether
a defendant who was able to pay and
was paying the expenses himself,
would consider the “document, ser-
vice or object” sufficiently important
that he would choose to obtain it in
preparation for his trial. The test isnot
whether a particular item or service
would be acquired by a defendant who
had unlimited resources, nor is it
whether the item might conceivably
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contribute some assistance to the
defense or prosecution by the indigent
person. On the other hand, it need not
be shown that the addition of the par-
ticular item to the defense or prosecu-
tion would necessarily change the
final outcome of the case. The test is
whether the item is reasonably neces-
sary to prevent the party from being
subjected to a disadvantage in prepar-
ing or presenting his case adequately,
in comparison with one who could
afford topay for the preparation which
the case reasonably requires.

In making this determination under
that statute, the judge may look at such
factors as the cost of the item re-
quested, the uses to which it may be
put at trial, and the potential value of
the item to the litigant.

1d. at 838.

14. CONSTITUTIONALIZE THE RE-
QUEST. Make sure you ask for this relief
under every conceivable constitutional
guarantee. A listing follows:

A. United States Constitution, 14th
Amendment Due Process.

1. Due Process fairness.

2. Due Process right to present a
defense.

3. Due Process right to disclosure of
favorable evidence.

4.Due Processright to fair administra-
tion of state created right.

B. Kentucky Constitution, Section 2 Due
Process.

C. United States Constitution, 14th
Amendment Equal Protection.

D. United States Constitution, 14th and
6th Amendment Right to Effective Assis-
tance of Counsel.

E. Kentucky Constitution, Section 11
Right to Effective Assistance of Counsel.

F. United States Constitution, 14thand 6th
Amendment Right to Confrontation.

G. Kentucky Constitution, Section 11
Right to Confrontation.

H. United States Constitution, 14th and
6th Amendment Right to Compulsory
Process.

1. Kentucky Constitution, Section 11
Right to Compulsory Process.

J. United States Constitution, 14th and 8th
Amendment Reliable Sentencing,
Produce Mitigating Evidence; Rebut ag-

gravating evidence,

If all the necessary money is not obtained,
you will want to insure that you have made
the proper showing to have reversible
error on appeal or in federal habeas. You
need the relief.

CONCLUSION

We know that “[t]here can be no equal
justice where the kind of trial a man gets
depends on the amount of money he has.”
Griffin v. Ilinois, 351 U.S. 12, 19 (1956)
(Justice Hugo Black). Many or most
criminal cases now are pled or go to trial
without the assistance of experts because
the defendant cannot afford them. We
have to do better at educating ourselves
and judges of the critical nature of expert
assistance in criminal defense work, and
we have to more effectively advocate and
obtain funds for experts for our clients.
‘Otherwise, “...justice is denied the poor -
and represents but an upper-bracket
privilege.” United States v. Johnson, 238
F.2d 565, 572 (2nd Cir. 1956) (Judge
Jerome Frank, dissenting).

ED MONAHAN
Assistant Public Advocate
Director of Training
Frankfort

Funds Resources
Available from DPA

A compendium of authorities support-
ing an indigent defendant’s right to
funds for experts, counsel, transcripts
and witnesses is available for $10.00.
Send a check payable to the KY State
Treasurer to:

Ed Monahan

DPA

1264 Louisville Road
Frankfort, KY 40601
(502) 564- 8006




BASIC BOOKS FOR THE KENTUCKY
CRIMINAL DEFENSE PRACTITIONER

A few good books will go a long way for
the beginning criminal defense prac-
titioner in Kentucky. This article isintend-
ed to assist you in building a basic work-
ing collection of criminal law and practice
texts. Note that many treatises devoted to
special topics, such as drunk driving or
forensic medicine, are available but are
not discussed herein because most begin-
ning practitioners are assumed to be
operating on a limited budget, and thus
must be selective in their purchases.

Before turning to the titles that you should
consider acquiring, and how to do that, a
few words about access to law books in
general are in order. If an adequate county
law library is unavailable to you, you can
take advantage of contacts you have
probably developed with established in-
dividual attorneys or firms in your com-
munity. Find out who has U.S. Reports,
Kentucky Decisions, Kentucky Digest,
other major sets, LEXIS or WESTLAW,
and what you can do to assure your ability
to use them. You might trade the use of
your collection, or offer to share the cost
of subscriptions or equipment.

Also, keep the telephone numbers of in-
stitutional and public law libraries on file
so that you can call ahead to be certain the
library will be open when you plan to use
it. The reference staff at university librar-
ies can be very helpful to you, especially
if you make requests in advance. Inquire
about photocopy services by which you
can order copies of cases and articles for
a fee. Don’t forget the D.P.A. library!

If you plan to purchase major sets for your
office library, watch the notices in the
Kentucky Bench and Bar or local bar pub-
lications for used law books.lm' contact a
reputable used book dealer. ° Remember
that the cost of some books, supplements
and subscriptions may be deducted as a
business expense from your taxable in-
come if their useful lives are short,
generaily one year or less. The cost of
major sets of lasting value would be con-
sidered a capital expenditure, recoverable
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through annual depreciation deductions. 2

I. CRIMINAL LAW
COMPENDIUMS AND
TREATISES

CRIMINAL LAW OF KENTUCKY
(Banks-Baldwin > 1988)
$73.50.

Revised biannually since 1982, this is the
one reference every criminal defense
practitioner must have. Complete to
November 1, 1988, it contains selected
provisions of the U.S. and Kentucky Con-
stitutions, the Kentucky Penal Code
(K.R.S. ch. 500-534), the Unified Juvenile
Code (K.R.S. ch. 600-645), other criminal
statutes ranging from D.U.l. and
“Coroners, Inquests and Medical Examin-
ations” to “Crimes and Punishments.”
Also find Kentucky Rules of Criminal
Procedure with forms and the Uniform
Schedule of Bail, and a quick reference
guide called “Elements of Crimes,
Statutory Charges and Indictments.”

Indexing is adequately thorough, and the
arrangement is logical, making this
volume easy to use. Note these special
features: notes to decisions are included in
the Penal Code and Crimes and Punish-
ments sections; commentary from the
1974 Kentucky Crime Commission fol-
lows the Penal Code Provisions.

KENTUCKY JURISPRUDENCE, v2
Willlam S. Haynes
(Lawyers Co-op, 1986, supp. 1989).

Claiming to address “substantive criminal
law as it is applicable to Kentucky prac-
tice,” this volume subtitled “Criminal
Law” is a reference tool that recites the
law on various topics as found in the U.S.
and Kentucky Constitutions, statutes,
caselaw and rules of court. Each chapter
concludes with research references to
Am.Jur.2d, Am.Jur. forms, and ALR ar-

ticles.

The topics begin with Jurisdiction and
Venue and conclude with Postconviction
Remedies. This book clearly overlaps
with some others reviewed herein but if
you are considering purchasing the 11-
volume set of Kentucky Jurisprudence,
the “Criminal Law” volume will be a use-
ful bonus. The set sells for $990 and
volumes are not currently sold separately.
Yearly supplements cost $75 for the set.
See also Kentucky Jurisprudence, v. 3
("Criminal Procedure”), infra.

II. RULES OF COURT

KENTUCKY RULES OF COURT
(West, 1990)
$24.00

Revised yearly, this essential book is a
must buy for all practitioners. It contains
Kentucky Rules of Civil Procedure and
Criminal Procedure, followed by official
forms and the Uniform Schedule of Bail.
The Rules of the Supreme Court, Ken-
tucky Bar Association By Laws, and Jef-
ferson Circuit and District Court rules are
also included. Note that the (new) Ken-
tucky Rules of Professional Conduct are
found in SCR 3.130. Federal rules include
those for the Supreme Court, Appellate
Procedure, the Sixth Circuit, the Eastern
and Western Districts of Kentucky,
Evidence and Civil Procedure.

Indexing is alternately right on target and
remarkably obtuse. For another approach,
try Kentucky Rules Annotated (Michie
$35), revised bi-annually and supple-
mented ($5 - $10) in odd years. This
volume accompanies Michie’s Kentucky
Revised Statutes, Note that unlike West's
Kentucky Rules, the annotated version
contains notes to decisions, and the
Federal Rules of Criminal Procedure. See
also Kentucky Jurisprudence, v.3, infra.
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III. CRIMINAL PRACTICE
AND PROCEDURE

KENTUCKY CRIMINAL PRACTICE
(Banks-Baldwin, 1990)
$60.00-$70.00.

The 3rd edition of this widely used treatise
is expected in 1990, authored by J. Vin-
cent Aprile I, General Counsel, D.P.A.
Like its predecessors, the Murrell and Mil-
ward editions, this volume can be ex-
pected to provide a guide to the procedural
steps of a criminal case from arrest to
probation and parole. The treatise em-
phasizes federal and Kentucky constitu-
tional caselaw, but treats the law affecting
more garden variety questions of criminal
practice as well. Based on the title’s
reputation, and knowledgeable author of
the 3rd edition, this volume is highly
recommended.

KENTUCKY PRACTICE, v.8 & 9
Leslie W. Abramson
(West, 2nd ed. 1987) $140
(1989 supp. $12.504).

These two volumes on “Criminal Practice
and Procedure” are written to meld the
various official and unofficial rules of
Kentucky criminal practice in one com-
prehensive treatise. For example, in Chap-
ter 11: Pretrial Motions in General, one
finds a very practical, point-by-point
guide to drafting motions, supplementing
them with affidavits and memoranda,
filing motions and responses and the con-
sequences of failing to file. A sample form
is provided, as well as references to rules,
cases and statutes. Whether you are prac-
ticing on your own, or you occasionally
find that you exhaust your supply of free
advice from a trusted and experienced col-
league, you should have these two
volumes handy.

Volume 9 is yet another source of the
Kentucky Rules of Criminal Procedure,
and selected provisions of the Administra-
tive Procedures of the Court of Justice and
the Kentucky Rules of Civil Procedure (all
unannotated). Tables of statutes, rules and
regulations precede an adequate subject
index.

A third volume on substantive criminal
law is due out in 1990.

KENTUCKY JURISPRUDENCE, v3
William S. Haynes
(Lawyers Co-op 1985, supp. 1989).

Volume 3 of Kentucky Jurisprudence is
subtitled “Criminal Procedure,” and is the
companion volume to Volume 2 on
“Criminal Law.” Organized according to
the Kentucky Rules of Criminal Proce-
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dure, each section of the book begins with
the text of the rule and continues with
commentary and analysis. Research ref-
erences conclude each rule section. The
Appendix of Official Forms precedes an
extensive subject index to the volume.

KENTUCKY CRIMINAL TRIAL
PRACTICE
William R. Jones
(Harrison 1986) $77.95
(1989 supp. $21.95),

Professor Jones’ treatise is divided into §
major parts: 1) Arrest and Criminal Inves-
tigative Procedures, 2) Client-Counsel
Relationship and Proceedings Prior to
Preliminary Hearing, 3) Pretrial Judicial
Proceedings, 4) The Trial, and 5) Post-
trial Remedies and Revocation of Proba-
tion or Parole. Covering much of the
material found in Abramson's Kentucky
Practice volumes, this book takes a some-
what different approach and emphasizes
strategy. The table of contents and index
provide sufficient access to the material.

Its companion volume, Kentucky
Criminal Trial Practice Forms ($54.95)
begins with the elements of drafting and
service, then is structured according to the
topics in the main volume.

MOTION FILE INDEX
Department of Public Advocacy.
Current through February, 1989.

This index to motions compiled by the
D.P.A. provides a complete subject access
to many motions filed in actual Kentucky
criminal cases. The index is free to
Kentucky's criminal defense bar. Copies
of the motions are available at the cost of
photocopying and postage upon request
from Tezeta Lynes, D.P.A. Librarian
(502) 564-8006 ext. 119.

IV. EVIDENCE

KENTUCKY EVIDENCE
LAW HANDBOOK
Robert G. Lawson
(Michie, 2nd ed. 1984) $65
(1989 supp. $25).

This compendium of Kentucky law is the
unofficial, but highly regarded and widely
used code of evidence. It provides a suc-
cinct but generally complete treatment to
broad topics such as objections and
relevancy, as well as the finer points of
principles and hearsay rule exceptions by
beginning with blackletter law, followed
by commentary based upon statutes and
caselaw. Most subjects contain a section
on the corresponding Federal Rule of

Evidence, which includes references to
major federal cases construing the rule.
You will have no trouble finding the
topics you seek through either the table of
contents or the index.

As you should know, the Kentucky Bar
Association Evidence Rules Committee
has recommended a consolidated code be
enacted and promulgated. Professor Law-
son reports that he is revising his hand-
book in preparation for hoped-for legisla-
tive and judicial action which could result
in the Kentucky Rules of Evidence going
into effect in 1992. However, whatever
happens during the 1990 General As-
sembly, practitioners must have ready ac-
cess to the current volume.

ADMISSIBILITY OF EVIDENCE
Clift Travis
(Harrison 1989)
$49.95.

This quick reference handbook is so new,
it is relatively untested. No substitute for
Lawson's, the volume's dictionary arran-
gement gives it a unique approach which
could be useful to the practitioner. Ex-
amples: (1) “Business Records” includes
an eleven-step procedure for laying the
foundation for admission of business
records. (2) “Sexual Abuse Accommoda-
tion Syndrome” is cross-referenced from
“Child Sexual Abuse,” and cites Lantrip.
But be careful about relying on this or any
single volume too heavily on the “fron-
tier” issues,

A Quick Index of topical cross-references
and Tables to K.R.S. and the Rules
precede the text, which is sprinkled with
references to other treatises.

Treated as an aid in an area in which most
practitioners can use some extra help, this
manual would be a useful addition to
Lawson’s Handbook. :

V. JURY INSTRUCTIONS

INSTRUCTIONS TO JURIES
IN KENTUCKY, v. 1.
John S. Palmore and Robert G. Lawson
(Anderson, 1975, supp. 1979)
Out of print - revision In progress,

Though this volume has not been -
prehensively updated for many years ™ it
is still the most widely relied upon source
of sample jury instructions. While some
trial courts tend to prefer rigid adherence
to the exact language of the instructions,
the Preface warns, “It must be kept in



" mind that their purpose is entirely illustra-
tive, and that the instructions in any given
case must be adapted to the facts of that
particular case.” Introductory material on
the general principles governing criminal
jury instructions and commentary and
casenotes accompanying individual in-
structions allow for more in-depth under-
standing.

You may also want to consult volume 3 of
an earlier edition known as Stanley’s In-
structions to Juries in Kentucky (1948).

PALMORE KENTUCKY JURY IN-
STRUCTIONS, Volume One Revision,
William S. Cooper
(Anderson, Jan. 1990)
$60.

This interim revision of criminal instruc-
tions does not include commentary, but is
reported to expand upon the AOC com-
puter-generated text made available tocir-
cuit judges and others. It has been made
available by the publisher because the
final revision is two years from comple-
tion. Although this volume was un-
previewed by deadline of this article, ac-
cess to both this volume and the 1975
edition is highly recommended.

INSTRUCTION FILE INDEX,
Department of Public Advocacy.
Current through February, 1989.

Providing subject access to the multi-
volume instructions manual, the index
also allows access by offense and statute
number. The index is available at no cost
to the criminal defense bar. Copies of
instructions may be obtained at the cost of
photocopying and postage by contacling
Tezeta Lynes, D.P.A. Librarian (502)
564-8006 ext. 119.

VL. GENERAL PRACTICE
AIDS

TRIALMANUALS FOR THE
DEFENSE OF CRIMINAL CASES,
Anthony G. Amsterdam
(ALLABA 1988)
$170.

The two hardbound volumes of the latest
edition of ahighly regarded criminal prac-
tice guide emphasize the attorney-client
relationship and the constitutional dimen-
sion of each stage in the proceeding.
Directed at both novices and experienced
practitioners, it provides the basis for
strategic defense decision-making, as well
as legal arguments and authorities for use
in motion practice and briefing.
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Table of cases and authorities and subject
indexes supplement the table of contents
for each volume. Checklists, cross-refer-
ences and citations to law journal com-
mentary supplement the extensive case
authority provided. This may not be an
essential work, but it is highly recom-
mended to the defense attorney who is
serious about honing the craft of ad-
vocacy.

FUNDAMENTALS OF TRIAL
TECHNIQUES, 2nd ed.,
Thomas A. Mauet
(Little, Brown 1988)
$22.50.

An instructional text for beginning
litigators, this book aims to tell you what
to do, how to doit, and why. It begins with
case organization, proceeds through the
major phases of the trial, and concludes
with a chapter on objections, based partly
on the Federal Rules of Evidence. The
nuts-and-bolts approach includes many
examples, and answers quite literally
questions like how to handle exhibits.
This stress-reducer is well worth the in-
vestment for young attorneys.

ABA CRIMINAL JUSTICE MENTAL
HEALTH STANDARDS
(ABA 1989)
Free.

If you have not already discovered, you
will soon learn that many clients who
enter the criminal justice system are men-
tally retarded, or suffer from other mental
or emotional disorders which affect an
individual’s ability to waive constitution-
al rights, as well as one’'s competency to
stand trial and be convicted of committing
an offense. Civil commitment is another
means by which one’s liberty may be cur-
tailed. The ABA Standards (Chapter 7 of
the ABA Standards for Criminal Justice)
were developed for both lawyers and
clinicians.

Topics covered include: professional
obligations to the mentally ill or retarded,
the role of the police, pretrial evaluations,
competence to stand trial, non-respon-
sibility for crime, civil commitment, sen-
tencing, and the treatment of mentally ill
ind retarded prisoners. Each section
begins with the standard, for example,
“Hearing on Competence,” followed by
extensive commentary. References to
other ABA Standards are provided. This
educational volume is highly recom-
mended.

REVERSIBLE ERROR IN KEN-
TUCKY CRIMINAL CASES,
Burton Milward, Jr.
(Harrison 1987) $54.95
(1989 supp. $12.95).

Weritten for the trial and appellate bench,
prosecutors and defense counsel, this un-
usual reference is arranged alphabetically
by topics and key words ranging from the
obscure to the predictable. For example,
four pertinent case summaries appear
under an entry for “Bloodhounds.” The
entry for “Prosecutorial Misconduct”
spans 10 pages and is divided into sub-
topics.

While this volume will probably not tell
you everything you need to know on any
one topic, it could provide an easy point
of entry to research into Brady evidence,
detainers, or any other subject on which
you may suffer a temporary mental block.

VIL PUBLISHERS’ SALES
REPRESENTATIVES

; )55Amerlcan Bar Assoclation- (312) 988-

2) American Law Insfitute - (215) 243-
1600.

3) Anderson - Scott McEwen (502) 366-
6915

4) Banks-Baldwin- Michasl Davis (502)
429-0904.

5) Harrison - Cormella McEwen (800) 848-
6004,

6) Lawyers Co-op - Martin J. Falle (606)
272-6770 covers eastern and the
bluegrass part of central Kentucky; Scott
Mendel (502) 228-5511 covers Louisville,
central Kentucky and Bowling Green west;
Kent McClain (502) 554-8651 covers
Paducah.

7) Little, Brown - (617) 227-0730.
8) Michie - Scott McEwen (502) 366-6915.
9) Shepard's - Bill Craft (502) 825-0781.

10) West - L. Jim Hankins (602) 245-2806
covers most of Kentucky west of |-75, ex-
cept Lexington and Northern Kentucky,
Thomas Zachman (513) £683-2020 covers
eastern and northern Kentucky and Lexi-
ngton.

FOOTNOTES

1 Claitor's Law Books (800) 535-8141 (504
344-0476; National Law Resource (800
826-9374 are two of a number of dealers.
The major pitfall of buying some used sets

%



{

lies In how recently the set was updated. If
a digest or encyclopedia, for example, is
more than two or three years out-of-date,
it could be costly to purchase needed re-
placement volumes. Check with the pur-
chase needed replacement volumes,
Check with the publisher's sales repre-
sentative to determine how much it will cost
to update the set before purchasing aused
set.

2 Treas. Reg. Sec. 1.162-6 (1960); 3 Fed.
Taxes (P-H) par. 11,520 (1989). Example.
Purchase of Kentucky Digest 2d (West) at
$1363.50 would be a capital expense; the
$60 you pay for gearly supplements would
be a deductible business expense.

3 Publisher's sales representatives are
listed at the end of this article.

4 Supplements are included, at no addition-
al cost, for the original purchase price on
these and other regularly supplemented
volumes.

5 But see the following entry.

JOELLEN §. MCCOMB
Judicial Clerk

to Justice Joseph E. Lambert
Kentucky Supreme Court
Frankfort, KY 40601

(502) 564- 4162

JoEllen served as Chief Justice Stephens’
clerk August, 1988- August, 1989 prior to
assuming her current position. She was
DPA’s law librarian from 1980 to 1983, and
reference librarian at U.K.'s College of Law
Library from 1983 to 1986. She received
her Master of Library Science in 1979 fro
the University of Kentucky. She is a 1988

raduate of the University of Kentucky Col-
ege of Law. JoEllen will dlerk for United
States DistrictJudge William Wilhoitin Lex-
ington, KY beginning August 1, 1990. Her
new telephone number will be (606) 223-
2503.

Police Say Man Killed Self After
Shooting Wrong Woman

A man shot a woman he apparently
mistook for his wife, offered to take
her to a hospital, then killed himself
with a shot to the head, authorities in
Gunterville, Ala. said.

“We're going on the assumption that
it was a case of mistaken identity, ”
Marshall County sheriff’s Captain
Randy Amos said after the shooting.
Lexington Herald-Leader, May 27,
1988,
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PAROLE (OR LACK THEREOF) IN KENTUCKY

In the last issue of The Advocate we dis-
cussed Parole Board statistics which
demonstrate that parole is evaporating in
Kentucky. On December 1, 1989 the
Parole Board issued its 1989 Annual
Report covering its activity from July 1,
1988 to June 30, 1989. We reviewed many
aspects of this Report. This issue we will
review the Report further. A copy of the
Report can be obtained from the Parole
Board or DPA’s Librarian.

CONTENTS OF THE REPORT

The contents of that 40 page report are:

The Chairman's Letter

The Board and lits Members

The Structure and Function of Parole in
Kentucky

1989 Parole Board Statistics
*Combined Statistics by Institution
*Results of Initial Hearings Only by
Security Level

*Results of Initial and Deferred Hearings by
Security Level

'Avell'age Length of Deferment by Security
Level

*Parole Violators

*Other Board Activity

*Victim Hearings

*Total 1989 Parole Board Hearings 1989 A
Comparative View

*All Institutions - Combined Statistics
*Type of Release by Fiscal Year End
*Number and Percent Paroled by Crime
Group

*Time Served by Parolees by Class of
Crime

*Time Served by Sentence Length

*Time to Serve and Time Served Con-
clusions and Recommendations

VICTIM HEARINGS

One of the most important activities of the
The Board’s commentary and statistics on
victim hearings:

Parole Board is the reception of input from
the victims of crimes. Even though the
Kentucky Revised Statutes require
notification of parole hearings for inmates
convicted of Class A, B or C felonies, the
Parole Board has extended itself to the
victims of Class D felonies when the
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TABLE7 OTHER BOARD ACTIVITY
Actvity Interviews Parole Defer S.0.T. NoAction
Early Parole 28 24 2 1 1
% 86% 7% 3.5% 3.5%
Early Parole to L.S.P.
(Minimum Security 34 30 2 0 2
% 88% 6% 0% 6%
Early Parole to 1.S.P.
(Medium Security) 6 3 0 0 3
% 50% 0% 0% 50%
Youthful Offenders 2 0 2 0 0
% 0% 100% 0% 0%
Back-To-Board 55 27 14 14 0
% 50% 25% 25% 0%

felonies are of a violent or sexual nature,
Not only does the Board avail itself to
victims prior to the initial parole hearing,
any victim may provide input or request a
personal hearing prior to any subsequent
parole hearing. The Board has never
denied a request by any victim to provide
input or to appear before it.

The response of victims has been very
positive. Many have indicated that for the
first time throughout the criminal justice
process they have been provided the op-
portunity to state their feelings about the
crime, the effect the crime had on them
and their family, and their feelings about
the possible parole of the inmate. The
victim hearing also provides the victim
with the opportunity to ask the Board
questions about the parole process, the
factors considered, the effects of a parole,
deferment or serve-out. On several oc-
casions victims have recommended
parole for the inmate so that he could be
required to continue treatment, be
restricted from entering their home county
or simply to be supervised.

The notification of Commonwealth's At-
torneys and victims requires a full-time
staff person. As the Board is required to
directly notify more and more victims, the
workload is increasing rapidly.

Table 8 gives an overview of victim
notification. The victims who request vic-
tim hearings tend to be the victims of
violent and sexual crimes. Most oppose
parole, fear the inmate, are angry about
their victimization and fear for future vic-
tims if the inmate is released. Most ap-
preciate the opportunity to express their
thoughts and feelings to the Board as well.
Even though it is difficult to generalize,
many victims still seek to understand why
they were victimized and many want the
inmate to express remorse. While the
Board cannot answer these questions, it is
important for the victims to ask the ques-
tions.

Over 3,000 notifications were made in
1989, over 700 victims mailed in victim
impact statements and nearly 100 victim
hearings were held. In looking at the
Parole Board decisions made immediately
after the victim hearing, it is very clear that
very few inmates were paroled. The vic-
tim input personalizes the crime for the
Board and provides additional informa-
tion. It must be remembered that even
though victim input does affect Parole
Board decisions, most of these same in-
mates would probably not have been
paroled in any case given the very violent
and serious nature of most of their crimes.
In no way does this diminish the value of



the input received from victims.

Finally, the back-to-board cases reflect
that about half of the parole recommenda-
tions were rescinded at the new hearing
and this would probably be due to poor
institutional conduct after the initial
parole recommendations. The 50% of the
cases in which the parole recommenda-
tion was allowed to stand reflects primari-
ly those situations where one parole plan
was disapproved but the Board approved
the subsequent plan.

NUMBER AND PERCENT OF
PEOPLE PAROLED BY
CRIME GROUP

The Board’s commentary and statistics on
action by type of crime:

In analyzing the decisions of the Board it
is instructive to understand the types of
crimes which parolees committed and to
determine whether release decisions have
changed over time relative to these crime

groups.

Table 12 indicates the number and percent
of inmates paroled by crime group over
the decade of the 80s. The total number of
inmates paroled has fluctuated over the
years but it is significant to note that 2534
paroles were granted in 1989 as compared
10 2975 in 1980. The corresponding num- -
ber of intakes to the prison system for
these two years was 4482 and 2716
respectively. Simple subtraction indicates
that in 1980 approximately 250 more in-
mates were paroled than entered prison. In
1989, however, almost 2,000 more in-

mates came into prison than were paroled.

Except for 1981, the total number of
paroles was less in 1989 than in any other
year of this decade. In looking at the crime
groups from which parolees came, it is
possible to note some significant trends.
The number and percent of violent of-
fenders paroled have dropped dramatical-
ly during the past 10 years. After 1986 the
decrease is most apparent. This has oc-
curred without the influence of the violent
offender statute. As mentioned pre-
viously, this statute will not affect the
Parole Board for several more years.
Given the increase in the inmate popula-
tion, it becomes clear that there is a higher
concentration of violent inmates currently

in prison.

The number of sex offenders paroled
dropped significantly in 1989. While the
percent of paroles for sex offenders has
remained between 4 and 6% during the
decade, the total number of sex offenders
paroled dropped in 1989. This was due in
large part to the existence of the sex of-
fender program and the insistence of the
Board that sex offenders participate in it.
The Board changed its regulations in 1989
to prohibit eligible sexual offenders who
had not successfully completed the pro-
gram, from appearing before the Board.
This regulation is consistent with and
based upon the statute which prohibits the
Board from paroling eligible sexual of-
fenders who have not successfully com-
pleted the program.

The number and percent of drug offenders
paroled has increased rather steadily over
the past 10 years. In 1989, 14% of all
paroles were granted to drug offenders.

Parole After First Victim Hearing

Number Deferred

Number Served-Out

TABLE 8 VICTIM HEARINGS

Number of Notifications to Commonwealth’s Attorneys of

Scheduled Parole Hearings 2988
Number of Notifications to Victims of Scheduled Parole Hearings 449
Number of Victim Impact Statements Received 710
Number of Victim Hearings Conducted 87

Results of Parole Hearings Immediately Following Victim Hearings

Parole After Initial Denial of Parole (Defendant)

10
8
38
31
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Most of those paroled were required to
attend substance abuse treatment
programs as a special condition of parole.
The treatment programs generally offer
random drug testing in order to monitor
the parolees’ progress.

Roughly one half of all paroles during this
decade were granted to property of-
fenders. Many of these offenses were
committed in order to support or in
response to substance abuse,

Finally, there is a residual category of
offenses which includes all other crimes
not listed above. These crimes could in-
clude driving on a suspended or revoked
license, third offense; flagrant non-sup-
port; bribery; perjury, etc. This group con-
stitutes the smallest number and percent
who were paroled. It is presented in order
to provide a complete accounting of the
Board’s decisions.

In summary, not only has the total number
of paroles decreased during the past ten
years, the number and percent of parolees

granted to violent offenders has decreased

significantly. The percent of paroles
granted to other crime groups has remain-
ed somewhat constant, with a slightly
greater percentage being granted to drug
offenders. These decisions by the Parole
Board are consistent with its public
protection function being met through the
incapacitation of most violent offenders
and the support for rehabilitation and
treatment of drug offenders.

CONCLUSIONS AND
RECOMMENDATIONS

The Parole Board makes some noteworthy
conclusions and recommendations:

From the foregoing discussion it is clear
that the Kentucky Parole Board is very
active. As the Board conducts an increas-
ing number of hearings it is constantly
aware that its primary function is public
protection.

In reviewing the annual statistics and
comparing them with previous years the
following conclusions are reached:

*The % of inmates paroled at their initial
parole hearing is decreasing.

“The % of inmates recelving a serve-out at
their initial hearing Is increasing.

*The number and % of inmates being
paroled each year is decreasing.

*The number and % of inmates being
served-out is increasing.
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*The average length of deferment is Iin-
creasing.

*The % paroled Is inversely related to the
security level of the institution where the
inmate is incarcerated.

*The length of deferment is directly related
to the security level of the Institution where
the inmate incarcerated.

*The recidivism rate In Ky. Is very similar to
the recidivism rate of other states.

*The Ky. Parole Board revokes the parole
of technical violators more quickly than
most other states.

*Recidivism due to new felony convictions
is lower in Ky. than in most surrounding
states.

*The parole system is protecting the public
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b?/ returning to prison technical parole
violators prior to the commission of new
felonies.

*Victim hearings have had a positive and
direct influence on the decision-making of
the Parole Board.

*Parole Board decisions (Parole and
Serve-Out) account for more than 80% of
all releases from prison.

*The total number of prison intakes is sur-
passing the total number paroled eachyear
at an accelerating rate.

*The number of violent offenders paroled
in 1989 is less than in any of the previous
nine years.

*The number of sex offenders paroled in
1989 is less than in any of the previous 5
years.

*Property offenders receive approximately
one-half of all paroles.

*The average time served prlor' to parole
for capital offenders was greater for those
paroled in 1989 than In any previous year.

*The average time served prior to parole
for persons convicted of Class A felonies
has increased steadily since 1989.

*The % of sentence served has increased
over the past nine years for persons sen-
tenced to 10, 15 and 20 years and Life.

*The time to serve and the time served by
inmates released during the past decade
by all out actions has remained falrly con-
stant because those figures do not include
those currently incarcerated.

*Final Discharge from parole is a measure
of parole dacision-making success.



" *More than 1,000 Final Discharges were
issued in 1989 representing a savings of
more than 1,000,000 inmate days.

*Parole Board successes saved the Com-
monweaith more than $34,000,000in 1989
in incarceration costs.

These conclusions indicate that the Parole
Board has accepted and met its statutory
obligations to protect the public by deter-
mining which inmates con continue to
serve their sentences in their communities
while on parole and incapacitating those
inmates who pose an imminent risk. In
the process, the Board has helped reduce
incarceration costs.

An inevitable point of discussion concern-
ing the Parole Board is the affect of over-
crowding on Board decisions and the af-
fect of Board decisions on overcrowding.
Based upon its primary public protection
function, the overcrowding problem does
not directly affect Board decisions. Simp-
ly because the prisons are overcrowded
does notmake an individual inmate a good
parole risk. There is no doubt that the
decisions of the Parole Board have had an
effect on prison population. This is an
unintended, yet very real consequence of
the Board performing its public protection
function.

PAROLE BOARD INCREASES KENTUCKY PRISON CRISIS

Recently released Parole Board statistics reveal an increasingly dark reality:

- 1/4 of all inmates receive a serve out at their 1st parole hearing;

- only 1/4 of all inmates are paroled when first eligible;

- only 1/3 of minimum security inmates are paroled when 1st eligible;

-91% of maximum security inmates are deferred or receive a serve outat their firstinitial parole
hearing;

- a minimum security inmate who receives a deferment at his 1st parole hearing is given on
average a 17 month set back;

- 80% of the maximum security inmates receive a 3 year set back when 1st appearing before
the Board; and,

- serve outs have tripled in last 6 years.

Eventually, the lack of parole and the increasing likelihood of a serve out will have
consequences beyond just unmanageable explosion of inmates to house. It will no
doubt mean that more persons deciding whether to plead guilty or go to trial will take
the latter course. Kentucky's criminal justice system is encouraging another

prolonged crisis that will cause results opposite those the public really desires.

As the Parole Board conducts its business
around the state at the various institutions,
ithas made several observations which are
presented here as recommendations for
future planning and action:

*There is an immediate and increasing
need for programming for the needs of the
long term incarcerated population. This
population is growing rapidly due to the
actions of both the Parole Board and the

PAROLE CONSULTANT TO ATTORNEYS
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Courts.

“There is a need to provide for the needs
of the Increasing number of geriatric in-
mates. The long term health care needs of
this population need to be addressed.

*Mental health resources need to be ex-
panded within the institutions and the com-
munity. There is a significant population of
inmates who could be paroled if adequate
long term mental health facilities and treat-
ment institutions were available,

*If substance abuse treatment resources
were expanded and available more in-
mates could be paroled.

*If intermediate sanctions were avallable
for technical parole violators, many would
nothave to bereincarcerated. These sanc-
tions need to include intensive substance
abuse treatment centers.

“There Is a need to provide pre-release
programming for inmates orderedto serve-
out their sentence and discharged at their
conditional releasedate. This couldinvolve
permitting all of this class of inmates to
experience minimum security institutions.

*There Is a need for post incarceration
supervision of inmates discharged by con-
ditional release.

*There Is a need for the Parole Board to
communicate to all inmates the need to
improve their education prior to parole.

The Parole Board realizes that many of
these recommendations carry a high price
tag. This fact alone does not diminish the
validity of the recommendations. The
Board stands ready to explore alternative
solutions to the common problems faced
by all of the components of the criminal
justice system.

]



REPRESENTING INSTITUTIONALIZED
MENTALLY RETARDED PERSONS

The following article explores the need for
increased legal advocacy for mentally
retardedpersons. Contrasting the services
available to the mentally ill with the limited
resources for the mentally retarded, the
authors highlight the unique problems of
this underrepresented population, and ex-
amine alternatlve forums for advocacy. In
a practical, stralghtforward analysis, the
article identifies barriers to effective repre-
sentation, including the fundamental prob-
lemotlawyers' and advocates’ reactions to
institutionalized retarded persons’ ap-
pearance and behavior, and the effect of
these reactions on advocacy efforts.

The article is followed by a client inter-
view form and guide that focus on the
special problems of the mentally retarded.
Although the guide is only one approach
to improving the effectiveness of repre-
sentation, it contains valuable information
for both lawyers and advocates, and can
also serve as an educational tool for in-
stitutional personnel.

THE NEED FOR REPRESENTATION

Successful efforts to provide legal ser-
vices to mentally retarded clients are a
relatively recent development. * Even in-
stitutionalized mentally ill people found
legal advocates at an earlier date. “ Where
progress has been made in securing rights
for retarded persons- whether through
litigation or legislation- it has often been
an afterthought in efforts on behalf of the
mentally ill. > While the advent of
developmental disability protection and
advocacy agencies in each state has great-
ly expanded the legal resources available
to retarded citizens, these agencies differ
in the extent to which they provide legal
advocacy. ~ The cutbacks in agencies
funded by the Legal Services Corporation
have brought a halt to expansion of legal
assistance to retarded persons and may
jeopardize those programs now in exist-
ence.

The relative novelty of providing legal
representation to mentally retarded
people, when combined with the in-
creased competition for finite advocacy
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resources, may lead some to conclude that
these clients should not be a high priority
for legal advocates. Retarded clients who
live in institutions may be particularly
easy to ignore; it is not a novelty to ob-
serve that those who are out of sight may
forfeit a prominent position in the mind.
The probability of this result is made more
certain by the omission of mandatory
provisions for counsel at civil commit-
ments and periodic reviews for the men-
tally retarded in the statutory structure of
many states, provisions that often are in
place for the mentally ill. ° Finally, the
number of attorneys who receive any in-
troduction in law school to the legal
problems of mentally retarded persons is
very small. 6

Abandonment of these clients in the 1980s
would be catastrophic. Reduced state
budgets are likely to lead to a decline in
the quality of life in institutions, and we
have abundant experience to suggest that
such a decline will produce abuses of ap-
palling magnitude. ' Even in more
prosperous times we have seen that
deinstitutionalization may mean move-
ment into settings which are less notable
for their “lesser restriction” than for their
“lesser cost.” © There is reason to believe
that these problems are on the rise. The
successes of litigation for institutional
reform and community placement have
not been sufficiently widespread or
entrenched to permit complacency or
even a period of benign neglect.

THE SETTING FOR
REPRESENTATION

Ironically, available forums for legal rep-
resentation are on the rise. Although the
United States Supreme Court declined to
order states to provide hearings for men-
tally retarded minors whose in-
stitutionalization was sought by their
parents, ” other opportunities for advocacy
are increasing. Slowly but surely, state
legislatures are beginning to insert due
process language in stalgtes providing for
residential placement. 10 Where the legis-
latures have not acted, courts are begin-

ning to scrutinize the procedures afforded
by the state. ! An increasing number of
states have enacted statutes specifying the
ll';ghts of institutionalized mental patients,

and some of these statutes encompasg
mentally retarded persons as well,
Statutes providing for limited purpose
guardianships on issues of treatment and
habilitation may also provide a useful
forum. !

The U.S. Supreme Cou.rt’ssrecmt decision
in Youngberg v. Romeo *° carries impor-
tant new opportunities for advocacy on
behalf of institutional residents. While
declining to decide whether there might be
a broader and more generalized right to
habilitation, the Court found that specific
liberty interests of institutional residents
could give rise to a constitutional right to
training. Mr. Romeo was entitled to that
training that was linked to his liberty in-
terests in free bodily movement within the
institution and in physical safety.

In other cases, a similar linkage could be
shown between needed habilitation and
the ability to leave the institution for a less
restrictive placement. ©° A concurring
opinion holds open the hope of a right to
freedom from the institution-induced
regression. * In all such cases, the teach-
ing of Romeo seems to point toward in-
dividualized determinations of habilita-
tion rights; to come within the holding of
the case, the asserted right must be linked
to a liberty interest of the individual resi-
dent. Whether this individualized ap-
proach will act as an impediment to class
action litigation *" remains to be seen, but
it certainly holds open the opportunity for
litigation tailored to the needs of a par-
ticular client.

We have not attempted an exhaustive list
of the forums available for individual
legal advocacy for mentally retarded resi-
dents of institutions. Other federal ° and
state © opportunities present themselves
to the lawyer seeking therelease of a client
who is wrongfully institutionalized or
whose needs are not being met by the
facility in which he resides.



"INTERVIEWING THE CLIENT AND
ASSESSING HIS NEEDS

Perhaps the most significant barrier to ef-
fective representation of institutionalized
retarded persons is their lawyer’s visceral
reaction to them. Typically, the residents
of our public institutions are severely and
profoundly retarded, and a dispropor-
tionate number have some form of physi-
cal handicap as well. 2l Few attorneys will
have had prior experience in dealing with
such people. If the client experiences
seizures, wears diapers (adults), or is self-
abusive, the lawyer may find that his or
her emotional reaction hinders the
provision of legal services which would
be performed as a matter of course if the
client were mentally (and physically)
typical. 22 Even if the lawyer is not put off
by the client’s appearance or behavior, he
or shemay be unclear as to the appropriate
procedure when the client lacks the ability
to speak, or when the speaking ability is
rudimentary.

These difficulties may conuibu% to con-
fusion about the lawyer's role. “ The at-
torney may see no point in seeking direc-
tion for a client who is mentally retarded.
The temptation to be patemalistic is
strong. Yet, where the client is able to
express some preference about where he
will live and under what conditions, the
lawyer is ethically obligated to bring those
wishes to the attention of the decision-
maker.

Canon 7 of the ABA’s Model Code of
Professional Responsibility states, “A
lawyer should represent a client zealously
within the bounds of the law.” Ethical
Considerations 7 and 8, interpreting this
canon, make it clear that the authority to
make decisions regarding the merits of a
case belong exclusively to the client. The
lawyer should exert best efforts to ensure
that the client has been informed of all
relevant considerations, but the lawyer’s
power to usurp the client’s preferences is
expressly limited.

Ascertaining the client's preferences is
not as simple a task with mentally retarded
clients as it is in cases involving mentally
typical people. In some cases, technologi-
cal advances such as language boards may
assist clients who lack the ability to speak.
But whether or not such aids are avail-
able or appropriate, the attorney must
adapt his own communications to his
client’s ability to understand. Questions
must be phrased simply and in words arg
concepts that the client understands.
For example, a client may be unable to
discuss features of the proposed habilita-
tion plan per se, but may be able to tell his
lawyer what kinds of things he likes to do.
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Similarly, a client’s expressed preference
about his future residence ("I want to live
with my brother,” or “I want to live in [a
particular city]”) may give the lawyer im-
portant information about the services the
client should receive while still in the
institution, i.e., habilitation designed to
impart skills that will make the client’s
preference possible.

The lawyer may face a similar problem in
ascertaining the client’s current situation.
The same disability that impairs the
client’s ability to tell his lawyer what he
wants may also limit his ability to tell him
what is happening tohim in the institution.
The findings of fact in cases like
Youngberg v. Romeo, % pennhurst State
School & Hospita&v. Halderman, ' and
Wyattv.Aderholt < alert thelawyer to the
kinds of hazards a client may face while
residing in an institution. For example,
with regard to abuse and neglect, the pre-
viously discussed problem of a client’s
language disability may be compounded
by fear of retribution. The vulnerability of
these clients makes it incumbent upon the
attorney to be alert to possible problems
in the client’s life.

A final caveat is in order regarding infor-
mation provided to the lawyer by mem-
bers of the institutional staff. Staff mem-
bers are typically the source of much valu-
able information. But even when the staff
members are perceived as compassionate
and competent professionals, the lawyer
should bring a degree of skepticism to
their information about the client. A staff
member, especially above the direct care
level, may be basing conclusions upon
unreliable hearsay. Diagnostic testing of
institutional residents is particularly
suspect; there may be incentives for in-
stitutions to claim that the bulk of their
residents are severely or profoundly
retarded; a higher functioning individual
who hasnot been placed in the community
may be a source of institutional embar-
rassment. > It is relatively commonplace
in our experience to be told by a staff
member that a particular client lacks a
certain skill (e.g., receptive language
skills) when a casual observation by a
layperson proves conclusively that this is
untrue. It should also be noted that the
professional skills of diagnosticians onthe
staffs of institutions are not uniformly
high. 30

We have outlined a few of the charac-
teristics of these clients that may call for
the lawyer to perform differently than in
the case of a mentally typical client.
Having discussed these exceptions, we
must now belatedly emphasize the general
rule: Mentally disabled clients are more
like mentally typical clients than they are
dissimilar from them. 31 As with many

mentally typicel clients, they may be un-
versed in the legal aspects of their prob-
lem, and nervous about discussing their
situation with a lawyer. They may find it
difficult to understand the role of the
lawyer and distinguish it from the role that
other professionals play in their daily ac-
tivities. In addition, like mentally typical
clients, they may have difficulty, whether
because of shyness, confusion, inarticu-
lateness or a communication disability, in
expressing themselves to their lawyer.

The lawyer can safely and profitably start
from the rebuttable presumption that
things that he or she would find disagree-
able or unpleasant will have the same ef-
fect on the client. Starting from this
premise may also assist the lawyer in deal-
ing with the initial visceral reaction that
he or she may experience in dealing with
a mentally disabled client. It may be rela-
tively novel for some clients to be treated
as if their opinions and condition mattered
to someone else, and introducing the
client to this kind of treatment is not
smallest service a lawyer can perform.

A CLIENT INTERVIEW AND ASSESS-
MENT FORM

New Mexico’s Protection and Advocacy
agency represents institutionalized men-
tally retarded clients in a number of set-
tings. More prominently, it is counsel for
asubstantial number of these clients in the
mandatory periodic review hearings
under the Mental Health gg\d Develop-
menta] Disabilities Code. ™ Its lawyers
also appear in hearings on petitions for
plenary and limited guardianships. At
these hearings, the issue is not only
whether the client meets the statutory
criteria for commitment, but also the ade-
quac¥4of the individuali¥ed habilitation
plan ** and the availability and suitability
of less restrictive alternative placements,
as well as hearings on educational and
other matters.

Early in the representation efforts, it be-
came clear that a standardized method for
collecting and organizing information
gathered during client interviews was
needed. In order to assist lawyers, para-
legals and social workers in interviewing
clients, an interview form and interview-
er’s guide were devised by the managing
attorney. The agency’s objectives were to
hone the observation skills of the staff and
to achieve consistency among inter-
viewers. Consistency was required in
order to ensure that any member of the
staff could evaluate a file quickly, make
comparisons of a client’s response to dif-
ferent members of the staff, detect regres-
sion or improvement in a client’s abilities
and promote continuity if a new lawyer
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was assigned to the case.

The form and guide have been revised a
number of times as the agency has grown
and continuing legal representation has
revealed weaknesses in information col-
lection. These tools are proving helpful in
eliciting relevant information for use in a
variety of legal proceedings and also in
standardizing the information on various
clients within the agency. Advocates may
find that they can adapt the approach to
assist them in other advocacy settings. A
copy of the form and guide follow this
article,

The authors wish to express their apprecia-
tion to Professor Lee Teitelbaum, whose
support and insights have been vital to our
work on legal representation of mentally
retarded persons.
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'8 Limitations on the ability of agencies
funded by the Legal Services Corporation
to bring class action lawsuits may also lead
to agreater emphasis on individual cases.

1 While Pennhurst State School & Hospital
v. Halderman, 451 U.S. 1 (1981), closed
some opportunities for litigation under
federal statutes, others remain. See
generally, Tumbull, “Rights for Develop-
mentally Disabled Citizens: A Perspective
for the 80s,” 4 University of Arkansas at
Little Rock Law Journal 400 (1981).

2 E.?.. dependency and neglect proceed-
ings for the clients who are minors, and, of
course, habsas corpus.

21 Sgg, Scheerenberger, supra note 8.
Scheerenberger's data should be read with
some degree of skepticism because they
are based upon reports by administrators
of the institutions. Such data tend to over-
estimate the degree of handicap of some
residents. A comparison of those residents
said to be profoundly retarded with those
said to possess some ability to speak sug-
gests this disparity.

2 An illustration form a civil commitment
proceeding observed by one of the
authors: the judge expressed doubt that
the client required institutionalization,
whereupon the defense attorney inter-
Lected, *but your honor, my client wears a

ockey helmet!" Compare, Wexler,
Scoville, et al., “The Administration of
Psychiatric Justice: Theory and Practice In
arigz7t>1r;a,“ 13 Anizona Law Review 1, 53

2 See, Mickenberg, “The Silent Clients:
Legal and Ethical Considerations in Rep-
resenting Severely and Profoundly
Retarded Individuals,” 31 Standard Law
Review 625 (1979); see generalg, IJA-
ABA Juvenile Justice Standards Project,
Standards Relating to Counssl for Private
Parties (L. Teitelbaum rptr. 1980); Costel-
lo, “Ethical Issues in Representing Juvenile
Clients: A Review of the IJA-ABA Stand-
ards on Representing Private Parties,” 10
New Mexico Law Review 255 (1980);
“Point/Counterpoint: Legal Advocacy for
Persons Confined in Mental Hospltals,” 5
Mental Disability Law Reporter 274 (1981).

2 See, Bennett, supra note 14, at 469-71,
foran excellentbriet discussion oftheclient
interview.

25 With some clients it will be necessary for
the lawyer to do some rudimentary teach-
ing before the client will understand what
this interview is about. Care must also be
taken to ensure that the client's answers
are truly responses to the lawyer's ques-
tions, rather than mere acquiescence in-
tended to “please” the interviewer. Sigel-
man et al., “When in Doubt, S?K Yes: Ac-

uiescence In Interviews with Mentally

etarded Persons,” 19 Mental Retardation
53 (1981).

2 457 U.S. 307, 102 S.Ct. 2452 (1982),
?ee. 6) Mental Disability Law Reporter 223
1082).

27 451 U.S. 1 (1981).



" 2503 F.2d 1305 (5th Cir. 1974).
2 geg, Scheerenberger supranote 8.

30 Even in some cases in which staff infor-
mation is perfectly credible, it may be ap-
propriate to ignore it. For a substantial
number of profoundly retarded clients, the
staff's conclusion thatthe client can under-
stand nothing may be consistent with the
lawyer's personal observation. However,
none of us can be certain what such a client
understands or does not understand. it is
both prudent and compassionate in such
cases 1o explain the nature of the Interview
to the client In the simplest, clearest terms
possible. The lawyer's investment of alittle
time Is a small cost for the possibiiity that a
few clients may actually understand what
is happening. See, Bennett, supranote 14,
at 469-71. It is within our experience that
seeing the lawyer patiently talking to such
aclient has a favorable impact on the way
staff members perceive and treat that
client.

31 Seg, B. Blatt, In and Out of Mental Retar-
dation; Essays on Educability, Disability,
and Human Policy (1981); see generally,
W. Shakespeare, Merchant of Venice i, i.
62.

32 g9 generally, W. Wolfensberger, The
Principle of Normalization in Human Ser-
vices (1972); M. Howell & P. Ford, The
True History of the Elephant Man (1980).

33 N.M. Stat. Ann. Sections 43-1-13 (Repl.
1979).

3 N.M. Stat. Ann. Sections 43-1-9 (Repl.
1979); ses, Bennett, supranote 14.

CLIENT INTERVIEW FORM

Client

Date

Case Number

Time

Facility Day
of Week Place of
Interview

Interviewer

1) Physical Appearance:

2) Approximate Height:
Approximate Weight:

3) Ciothing/Diapers:
4) Age:

5) Health (s.g. injuries, sores, sunburn,
coughing):

6) Teeth:

7) Medication:
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8) Wheelchair/Eyeglasses/Hearing
Aid/Helmet/Bed:

9) Ambulation:
10} Eye Contact:
11) Expressive Speech/Language

2) Receptive Speech/Language Ability
(What s dlient able to understand?):

13) Client's Response to interviewer:

14) Activity in which client was involved
when interviewer arrived:

15) Activity in which other near-by resi-
dents are involved:

16) Activity of staff:

17) Expressed desires of client re:
a) Substitute decisionmaking
Recognizes money:

Understands uses of money: small
amount large amount

Connects iliness or injury with seeing doc-
tor or nurse:

Understands medical questions:

Consent:___ capacity
___Iinformation
voluntariness

Has personal goals:___short range
__longrange

Reaction to mention of proposed guar-
dian: _ positive __ negative

Expressed desires of client re:
b Residence
c) Activities/Likes/Dislikes

18) Staff comments re:

a) Health:

b) Needs/Programming:

c) Visitors:

d) Activities/Likes/Dislikes:

¢) Abllities:

f) Regression:

g) Potential Placement/Change:

19) Recommendations of Interviewer
__Oppose Guardianship

___Consent to Full Guardianship

__ Consent to Limited Guardianship
__Consent to Treatment Guardianship
___Oppose Extended Commitment
__Consent to Extended Commitment

20) Services which client appears to
need, or which should be investigated
more thoroughly:

INTERVIEW GUIDE

This interview guide Is intended to help
lawyers and advocates in their efforts to
represent mentally retarded institutional-
ized patients. The guide Is not intended to
be all incluslve; it should be used In con-
Jjunction with general interviewing technl-
ques.

Asinthe case of an Interview with any legal
client, there are two primary purposes to an
interview with our clients, that is (1) to
establish a comfortable attorney-client
relationship and (b) to gather information.
Additionally, in these situations we will
often be In the rosition of setting an ex-
ample of the kind of respectful attitude
which we expsect other persons who deal
with this client to exhibit.

The Initial contact with the cllent will
generally occur in the cottage or ward. itis
important that you introduce yourself to the
clisnt and explain the purpose of your visit
and your relationship to him. For example,
with extended hand you might say, “Hello,
Mr. Rand.* ! am happy to see you. My
name is . 'myour lawyer: I'd like to
talk with you for a little while.”

Meanwhile, a staff person will probably
have assisted you in locating the client and
finding a quiet placs to conduct the inter-
view. You should explain that you are Mr.
Rand'’s lawyer and you need to discuss his
case with him. You will also want o discuss
some things with the staff person after you
have completed your client interview.
Creating as comfortable and quist an en-
vironment as possible is important. How-
aver, try to avoid disrupting an activity or
upsestting the client by t him into a
forbidden area (the staff ofﬁcr;g or physical-
ly endangering him (by rolling his crib Into
another room, for example.) Do not set
yourself up for disruptions from other
clients. It's probably a good idea to sit so
that you can see as other residents walk
toward you.

The Information you will need to collect
from this Interview Is extensive and of
several varieties, The collection of the in-
formation will often require a great deal of
creativity on your part as well as intense
observation. We are dealing with clients
who may never have had a lawyer before
and in fact may only rarely have been
asked to express an opinion or a deslre. In
addition to trying to get direction for the
legal representation, we should attempt to
determine if our client is healthy, physically
comfortable, in need of anything (perhaps
his eyeglasses need repairing or he has
run out of writing paper or he needs to
make a phone call), or if he wants to tell an
“outsider” something he feels uncomfort-
able telling to a staff person.

The form should be used only as a guide.
Individual clisnts will present individual
concerns and the record of your interview
should reflect these. This form Is not the
form we use to analyze data from the
client's medical file or habiiitation file.



Therefore, all the data collected is obser-
vational data. (For example, a client may
be described as toilettrainedin his habilita-
tion plan, but be wearing a diaper during
your interview. There may be no record of
prescribed medications, but you may see
a staff member administer a pill or you may
be toid that *“Mr. Rand can't be interviewed
this afternoon. He just took his medication
and won't wake up until 6:00 this evening.”)

The client identification section includes
the dlient's name, case number, facility,
place of Interview (did it occur in Cottage
37), name of person conducting the inter-
view, date, time of day (it may be important
that a client is eatin: sugper at 3:30), and
the day of the week (Saturday activities
may be justifiably different from Tuesday
school activities).

Thefirstnineitems on the form concentrate
on the condition of our client. is he clean,
disheveled, shaved, sunbumed, injured?
is our client undersized for his age or of
normal height? Some of our clients are
overweight or underweight and we may
need to investigate dietary changes. Is our
client wearing clean, well-fitting clothing
appropriate to the time of day, his gender,
and the season? What is the approximate
age of our client (this is a good question to
ask of the person himself during the course
of the interview). We need to observe the
state of our client's health. Is he coughing,
does he have swollen areas on the side of
his head, an eye infection? Does he have
teeth missing, or swollen gums or terribly
bad breath, which might indicate an infec-
tion? Does he seem drowsy or is he shak-
ing, both of which may be attributable to
overmedication. Is he wearing a sound
amplifier or a helmet or a baseball cap
(which might be a functional substitute for
a helmet)? Is our client walking or sitting
in a wheelchair or restrained on abed? In
many cases, direct questioning of our client
is appropriate In the above items. For ex-
ample, “Do Kou hurt?”, “Do you brush your
teeth?", “Why do you have this hat on?",
“Can you walk?",

items 10 through 13 concentrate on com-
munication ability. Does our client look at

ou when you're speaking with him or does

e keep his eyes closed or averted? Is he
blind? Does he have oral language in
English or Spanish? Does he use sign
language (either his own version or the
official American Sign Language)? Does
he have a language board with a pointer or
a head-directed light? Receptive com-
munication ability is less easily determined
than expressive ability. Sincewe cannotbe
sure of what many of our clients are hearing
and/or understanding, rather than under-
estimate their abilities and chance not talk-
ing with them enough, we should overes-
timate and give them information even
when we can't be sure that they are under-
standing us.

ftem 13 is the place to record the client's
response to you, Did he smile when you
talked with him? Did he converse with you
in an appropriate way? Did he reject all
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attempts to communicate with him? Was
it Impossible to break through the
stergotypical behavior? Did he grab at
you

The activity occurring in the ward should be
reflected in items 15 through 16. Was our
client sitting in the corner doing nothing
when you amived? Were the other resi-
dents engaged in various forms of self-
stimulation? Woere the aldes watching
General Hospital? It may be significant
that although our client wasn't doing any-
thing, the other residents were putting puz-
Zles together. After all, the staff may have
directed him to sit quietly and wait for his
lawyer as a matter of courtesy in order to
save you time. (A quick glance at the other
activities occurring in the ward will help
determine the iikelihood that that was in-
deed the case.)

ltem 17 reflects the heart of the interview
as it concems the question of guardian-
ship. Does the client know what money is?
Can he recognize a dime when you show
Itto him? Some clients understand the use
of small amounts of money but do not yet
appreciate the value of large amounts. For
example, Mr, Rand may understand that
he can save $89 over a period of a few
months and then buy a black and white
television set, but he may not yet under-
stand that when he inherits $20,000 from
his grandmother he could make a down
payment on a duplex.

Does our client express an understanding
of the relationship between illness or injury
and medical care providers? Does he like
the doctor who has been treating him? Do
the slements of legally adequate consent
exist In this situation at this time?

Is our client able to express some desires
concerning goals in his life? Is he en-
thusiastic about a short-term goal such as
getting a Coke, but unresponsive when
asked about his desires for his life when he
graduates from high school?

Evenwhen aclient may nothave been able
to communicate his desires on any other
dimension of the guardianship, he may be
able to give us a clue when he hears the
name of the proposed guardian. When
asked whether he wants his mother to
decide things for him, does he blurt out, “it's
none of her damn business?" Does the
mention of his brother cause him to make
apunching motion? Perhaps aloving smile
will be his response to discussion of his
father. Although the response may not
provide the entire basis for a litigation
decision, any indication of his desires
should be taken into account in some way.

Additionally, we will want to talk with our
client about where he likes to live or where
he'd like to move. (You should probably
check the validity of this information with a
question such as “Where do you live right
now?”z. It's also helpful to find out what our
client likes to do so that we can later deter-
mine whether his habilitation plan addres-

ses this preference. Does he say that he
likes 1o swim or that he likes to visit his
brother In another city or that he likes to go
to dances? Is he being allowed by the
institution to do the one thing which gives
him pleasure?

Generally a staff person is nearby who may
be able to give you some useful informa-
tion. He or she should be able to tell you
about any recent medical crises or a par-
ticular program which might be beneficial
but is not available. A staff person should
also be able to tell you whether or not the
proposed guardian visits our client or cor-
responds with him. Since he or she Is
involved on a daily basis with the resident,
the staff person will often describe the likes
and dislikes or our clisnt. In addition, you
can get otherwise undocumented informa-
tion on the abilities of our client; for ex-
ample, *Eddy walks anywhere he wants to
on campus” or *he makes a lot of money
shining shoes for the staff”or *heruns away
avery chance he gets.” A staff person who
has worked at the facility for a long time
may be able to describe our client when he
or she first arrived. Of interest in that area
would be indications of regression in our
client's abilities. Some staff may also have
thought about possible future placements,
and may be willing to discuss these with
you.

The interviewer is not being asked in ques-
tion 19 to make the determination regard-
ing legal action. However, the feeling of the
erson who participated in the face-to-face
interview Is valuable as the primary attor-
ney analyzes the case. Any explanatory
comments regarding your recommenda-
tion are also gladly received. Likewise,
question 20 should flag some areas that
warrant further thought or investigation.

Remember, this person is our legal client.
Therefore, when you are tryln? 1o resolve
adilemma concerning the way in which the
interview should be conducted, ask your-
self the question *How would | handle this
with a mentally typical client?” It probably
won't solve your dilemma, but it should at
least point you in the right direction.

*While the use of Mr., Miss, or Ms. is
preferable in addressing legal cilents,
some of our more disabled clients may only
recognize thelr first names. In such cases,
it is acceptable to refer to them in this less
formal manner.

RUTH A. LUCKASSON

The University of New Mexico School of
Law

1117 Stanford, N.E.

Albuquerque, New Mexico 87131

(505) 277-2146

JAMES W. ELLIS

Visiting Professor of Law
America University, Room 204
4400 Maryland Ave. , N.W.
Washington , D.C. 20016-8084
(202) 885-2630



THE VOICES FOR GUN CONTROL

In 1985, the latest year for which figures
are available, handguns were used to mur-
der 46 people in Japan, 8 in Great Britain,
31 in Switzerland, § in Canada, 18 in
Israel, 5 in Australia, and 8,092 in the
United States. More than 10,000 others
lost their lives in handgun suicides and
accidental handgun deaths.

We cannot afford to let this carnage con-
tinue, The time has come for America to
join other nations of the world and enact
a sensible federal gun policy.

Strong gun laws have proven effective
nationwide in keeping weapons out of the
hands of criminals and in reducing crime
and violence. The California Attorney
General’s office said their 15-day waiting
period stopped 1,515 criminals trying to
buy handguns over the counter in one
year.

State police in Maryland report the state’s
seven-day waiting period caught 732
prohibited handgun buyers in 1986. The
chief of police in Columbus, Ga., says that
his city’s 3-day waiting period catches
two felons a week attempting to buy hand-
guns,

State laws help, but they begin and end at
the state lines. Criminals can easily go
from states with strong laws into those
with weak laws, and walk out with deadly
arsenals. That’s why every major law en-
forcement organization in the country
backs the Brady Bill - requiring a national
seven-day waiting period before the pur-
chase of a handgun, to allow for a criminal
records check.

Police know that such a system may not
stop every single criminal intent on ob-
taining a weapon. But they believe, as I
do, that a waiting period will go a long
way toward reducing senseless handgun
violence. As one officer put it, “If it saves
one life - it’s worth it.”

America’s law enforcement community is
alsoleading the fight for legislation to stop
the sale of paramilitary assault weapons;

weapons designed for use in war - with the
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sole purpose of killing human beings.
Every day, police are finding themselves
outgunned on our streets - facing drug
lords and gang members armed with these
weapons of war.

A recent study of Bureau of Alcohol,
Tobacco and Firearms data compiled by
the AtlantaJournal-Constitution attests to
the escalating use of assault weapons in
crime. According to the study, crimes
committed with assault weapons have
jumped 78% from 1987 to 1988 and are
continuing to rise. Also, an assault gun is
20 times more likely to be used in a crime
than a conventional firearm.

President Bush has already taken action
against these weapons by directing the
BATF to stop their importation. How-
ever, since 75% of assault guns are
manufactured in America, there is a clear
and immediate need to hait the domestic
manufacture of these killing machines.

Cities from Los Angeles to Boston have
passed legislation to take assault guns off
their streets. Virginia and Maryland now
require background checks on buyers of
these weapons, and California has out-
lawed the sale and manufacture of assault
weapons altogether. Legislators in many
other states are working with law enforce-
ment leaders to pass similar public safety
measures.

Legislation is now pending in the U.S.
House and Senate that was crafted to take
into consideration the concems of hunters
and sportsmen as well as those of the
nation’s law enforcement officers.
Known as the “Assault Weapon Control
Act,” the bill outlaws the sale, importation
and domestic manufacture of these guns.
It will not prevent hunters from purchas-
ing legitimate sporting weapons - but will
goalong way toward protecting the public
from criminals and drug dealers armed
with combat weapons.

There s little debate about the need to stop
the proliferation of combat weapons in our
communities. Only the National Rifle As-
sociation has been unwilling to come to

the table to help find e solution to the
problem of assault weapons violence. In-
stead, they are mounting a campaign of
hysteria, claiming that assault weapon
bills will ban legitimate sporting weapons.
Law enforcement and the American
public know better.

Americans believe that stronger gun laws
will help fight crime. Public support for
tougher laws is at an all-time high. A
Gallup Poll released late last year found
that 91% of the public - including 87 % of
gun owners - favor a 7-day waiting period
for handgun purchases to allow for a
criminal records check. Polls also show
strong support for a ban on assault
weapons.

Last year, Maryland legislators took a
major step toward reducing crime and
violence in their state by passing a bill
outlawing the sale of Saturday Night Spe-
cials - the easily concealable handguns
favored by the criminal. Passage of this
historic bill was especially heartening to
me because nine years ago it was a Satur-
day Night Special that John Hinckley used
to shoot President Reagan and my hus-
band, Jim.

Americans are fed up with gun violence.
They are fed up with losing over 20,000
lives every year. But there are solutions.
Passage of a national gun policy, includ-
ing a ban on Saturday Night Specials and
assault weapons of war, and a national
waiting period to allow for a criminal
records check of handgun buyers will save
lives. A national gun policy can and will
make a difference.

SARAH BRADY
Handgun Control, Inc.
1225 Eye Street, NW
Suite 1100

Washington, D.C. 20005
(202) 898-0792

Sarah Brady Is chairman of Handgun Con-
trol, Inc., a national citizens organization
working to reduce gun violence.
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HABEAS REFORM

SENATE COMMITTEE CONSIDERS TWO BILLS LIMITING DEATH APPEALS

The federal courts' power to undo what
state courts have done in criminal cases
has been under attack almost as long as
the power has existed. Now, Congress is
poised to restructure the power of habeas-
corpus review in the most sensitive cases
of all - in which the penalty is death.

The Senate Judiciary Committee is ex-
pected to approve sweeping procedural
reforms in these after-the-fact attacks on
states’ decisions to execute. The reforms
would require that competent attorneys
handle most of every death case and its
appeals, and would guarantee every
defendant a limited time for one - but onl
one - chance at reversal in federal court.
enacted, backers believe, the reforms
should make habeas-corpus review both
faster and fairer.

The cases certainly aren’t fast and some-
times aren't fair now. “Too often today this
process is marked by frustrating delays,
unnecessary litigation over collateral mat-
ters, and an inability of capital prisoners to
present substantial constitutional claims
for a fair determination of the merits,” the
ABA's Litigation Section said in a resolu-
tion.

TWO COMMITTEES, TWO BILLS

Those concerns led U.S. Chief Justice Wil-
liam Rehnquist and the ABA each to setup
special committees last year to propose
solutions. In its 1988 omnibus drug bill,
Congress had set itself a deadline to con-
sider reform legislation, and the 2 special
committess' recommendations are at the
heart of two bills now before it.

Retired Supreme Court Justice Lewis
Powell headed the 5-judge committee
named by Rehnquist. That committee’s
Iegislative proposal was introduced in Oc-
tober by Sen. Strom Thurmond, R-S.C., as
S. 1760. The same month, Senate Judici-
ary Committes Chalrman Joseph Biden,
D-Dsl., introduced S. 1757, abillbased on
the Powell commission report but in some
key ways similar to the proposal from the
special ABA task force.

The Biden and Thurmond bills andthe ABA
proposal agree on a number of points. All
3 try to give defendants compstent attor-
neys, and all three would automatically
delay executions for a limited time so that
federal habeas-corpus relief could be
sought. And, albeit in different ways, each
?roposal would bar most attempts to have
ederal courts review death cases more
than once. Despite the similarities, some
differences remain. Death-penalty litiga-
tionincites "acontroversy where both sides
teel passionately,” noted Albert M. Pear-
son, the University of Georgia law profes-
sor who was the Powsll commissions's
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reporter. The ABA report drew 5 separate
dissenting or elaborating opinions from
within the task force itself. Its future before
the A}BA House of Delegates is far from
certain.

The Judicial Conference of the United
States, the body of chief judges to which
the Powell commiittee reported, thoughtthe
report so important and difficult it put off
consideration until March. Rehnquist
sparked a small furor when he submitted
the report to the Senate anyway, citing the
deadlines imposed by the 1988 drug bill.

ABA President L. Stanley Chauvin Jr. also
has written to the Senate warning of risk in
the Powell committee proposal. The most
obvious difference among the bills may be
the easiest ground for congressional com-
promise. The Poweli-Thurmond bill
rroposes a 6-month “statute of limitations”
n which to file federal habeas petitions,
running fromthe time a state court appoints
a lawyer to handle state habeas proceed-
ings. (The period would be tolled during
state litigation.) The Biden and ABA bills
would allow a year.

The Thurmond and Biden bills propose to
coax states into paying for good lawyers by
offering them streamlined federal review

rovisions in trade. States that won't pay
or indigents’ attorneys would continue to
watch thelr capital cases drag through
courts for the 8 to 15 years . But the Thur-
mond bill would require competent counsel
only once habeas review begins in the
state court. It would leave it up to the states
to define who competent counsel are, and
it would leave It up to the U.S. Constitution
to require counsel for trials and direct ap-
peals. The Biden bill states specifically how
much experience death-penalty lawyers
must have, borrowing language from the
1988 drug bill, and it would impose that
standard from the trial forward.

The ABA plan goes even further. ltuses a
more demanding competency standard
adopted by the House of Delegates last
February. And Instead of drawing states
under the standard with a carrot, it would
drive them in with a stick. Those that did
not adopt competency standards would
lose even the barriers to federal review of
their death cases that comity and federal
law provide now,

TRACKS OF TIERS

Chlef Judge Donald P. Lay of the 8th U.S.
Circuit Court of Appeals in St. Paul told the
Judiciary Committee that allowing states
an option would add confusion to an al-
ready confused area of law. *It could cre-
ate one tier of cases going one way be-
cause [the states] did opt in, and another
tier of cases going another way because

they didn't opt in,” he said in a later inter-
view.

But U.S. District Judge Barefoot Sanders
of Dallas, who was a member of both the
Powell and the ABA committess, sald the
ABA standards for counsel are 100 high. *|
personally doubt you can find sufficient
counssl in many jurisdictions who satisfy”
the requirements, he said. “Therefore, |
think it makes the legislation unattain-
able.” Other criticisms of the Biden and
ABA proposals concern the kinds of issues
capital defendants could ralse under the
bills, and when they could raise them. Both
would allow federal courts to review some
issues not raised at the state level or that
have come up because of certain changes
in the law while the case was pending. The
Thurmond bill, however, would continue
the ban on such Issues in current law.

Finally, the Thurmond blll would allow a
second, successive runthroughthe federal
courts only if the defendant could assert on
new grounds that he was innocent. The
Biden-ABA approach would allow a new
habeas petition based on a previously un-
discovered “miscarriage of justice.” Critics
say these provisions mean that Biden and
ABA bills would undermine habeas-corpus
reform efforts. “Changes in the mechanism
for finality could wel! produce more repeti-
tion and last minute appeals, not less,”
Powell told the Judiciary Committee In
prepared testimony. Further, he sald,
states might choose not to Join the system
if Biden's bill passes. *| fear that the states
would have little incentive to opt for a sys-
tem that does not r nize the states’
legitimate interest In finality,” Powell sald.
Pearson and Sanders also argued that the
Biden-ABA approach mightnot be political-
ly practical.

Thomas Smith, an ABA Criminal Justice
Section staff official who Is watching the
habeas-corpus issue in Washington,
predictedthe Senate probably would reach
a compromise between the Biden and
Thurmond bills. But, he said, House mem-
bers facing election in the fall might use the
bill to show they are tough on crime.

Pearson warned those who wantthe great-
er protections for defendants in the Biden
bill or ABA proposal should consider prac-
ticalities and alternatives. If Congress
doesn't pass reform legislation soon, he
said, the increasingly conservative U.S.
Supreme Court will restrict habeas-corpus
itself. “I certainly think a few of the justices
up there are inclined to cut back on the
writ,” Pearson added. “That's something |
worry about.” DON J. DEBENEDICTIS
Reprinted from the January 1990, ABA
Journal with Permission.



MINORITY REPORT OF STEPHEN B. BRIGHT

We Must Have A Principled Process

Whether a person is put to death for a
crime should tum on a principled deter-
mination that the ultimate punishment
should be inflicted, not on whether a
lawyer filed a piece of paper on time.
Execution is an extraordinary and ir-
remediable penalty. Its use should be
strictly limited to punishing offenders for
their own conduct, not that of their
lawyers.

Because I believe that we should strive to
minimize the impact of lawyer error on the
process, not add to it, I strongly disagree
with the Task Force's recommendation of
a statute of limitations. Judicial review of
capital cases should protect the integrity
of the process — sanctioning punishment
imposed in compliance with our Constitu-
tion, and vindicating constitutional rights
when they are violated. This purpose isnot
served by allowing an execution to take
place despite a constitutional violation be-
cause the lawyer blundered. Instead, it
makes a process that did not meet con-
stitutional standards all the more arbitrary
and inequitable.

I also believe that the Task Force’s recom-
mendations regarding counsel and proce-
dural default do not go nearly far enough
to ensure compliance with the Bill of
Rights in capital cases. I write separately
to express my views on these matters. I
will first set out some principles which are
integral to consideration of each of these
issues and then address, in turn, a statute
of limitations, procedural default, and the
provision of counsel.

1. The constitutional process for
imposing death.

The judicial process for selecting “the few
cases in which [the death penalty is im-
posed] from the many cases in which it is
not” ! is supposed to be a principled one,
in which those most deserving of death are
identified based upon the circumstances
of the crirPe and the background of the
offender. © Under our 8th Amendment
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jurisprudence, death is reserved for those
who have committed the most heinous
murders and are so far beyond redemption
that they should be eliminated from the
human community. Arbitrariness is to be
avoided as nguch as humanly possible in
this process.

One would reasonably expect, therefore,
that before a state in this Union executes
one of its citizens, it should be able to
establish that the process by which the
conviction and death sentence were ob-
tained satisfies constitutional standards.
The State should be willing and able to
defend on the merits of any argument that
the process was infected by a violation of
any one of the precious guarantees of the
Bill of Rights. Where a life is at stake, the
state should not attempt to dodge this in-
quiry; it should meet it head on and estab-
lish that justice was done.

In practice, however, states successfully
avoid the inquiry in one capital case after
another. Death sentences may be and are
carried out despite fundamental violations
of the Constitution because inadequately
compensated, inexperienced, and often
incompetent court-appointed lawyers fail
to recz)gnize or properly preserve the is-
sues.

Remarkably, a number of jurisdictions
which employ capital punishment readily
concede that their judges, prosecutors and
defense attorneys cannot provide a capital
trial that comports with the Constitution.
We were told that they cannot afford to
provide competent defense counsel or that
none is available. We were also told that
they cannot carry out executions without
the strict enforcement of procedural bars
to prevent review by the federal courts of
constitutional errors. ° Now a statute of
limitations is needed to speed up this
process.

If it is too expensive or impractical for
Alabama, Florida. Georgia, Mississippi,
Texas and other states to provide com-
petent counsel and the fairness and
reliability that should accompany a judi-
cial decision to take a human life, the

solution is not to depreciate human life
and the Bill of Rights, but to bring the
process into compliance with the Con-
stitution. The way to bring the systeminto
compliance is for courts to determine
whether constitutional violations are
taking place. If a local trial court cannot
comply with the basic safeguards of the
Constitution, its power should be limited.
It should not be authorized to extinguish
life.

It may well be appropriate in other types
of litigation for litigants to suffer the con-
sequences of mistakes made by their
chosen counsel. However, in my view,
this is not acceptable in a process of decid-
ing life and death for poor people who
usually have no voice in selecting their
counsel and are represented by attommeys

- who often lack the skill, knowledge,

resources, financial incentive and willing-
ness to protect their rights adequately.
The result is simply too harsh, too inequi-
table and altogether inconsistent with the
notion of a principled process of selecting
those deserving of death based on their
crime and background.

This point is illustrated by the cases of
Smith and Machetti, two codefendants
who were sentenced to death by uncon-
stitutionally composed juries within a few
weeks of gach other in the same county in
Georgia. ° Machetti’s lawyers challenged
the jury composition 7in state court;
Smith’s lawyers did not. ° A new trial was
ordered for Machetti by the federal court
of appeals, 8 and, at that trial, a jury which
fairly represented the community im-
posed a sentence of life imprisonment.
The federal courts refused to consider the
identical issue in Smith’s casg because his
lawyers did not preserve it. ° He was ex-
ecuted.

Had Machetti been represented by
Smith’s lawyers and vice versa in state
court, Machetti would have been executed
and Smith would have obtained federal
habeas corpus relief. This is not how a
principled selection process should work.
Unlike a state’s lottery, the system for
imposing capital punishment should not



be a game of chance in which there are
some lucky winners and some unfortunate
losers, distinguished only by the luck of
which lawyers they draw.

For the selection process to work properly,
the accused must be provided competent
counsel and the process must be held to
constitutional standards. Federal habeas
corpus review of capital cases is essential
to protect the integrity of a process, which
too often deviates from constitutional
standards because of the passions and
pressures of the moment. A statute of
limitations is yet another impediment to
the federal courts fulfilling their respon-
sibility to interpret and enforce the
provisions of the Bill of Rights. We should
be removing those impediments, not con-
structing new ones.

II. Statute of Limitations.

The Task Force recommends a statute of
limitations as “a great inducement to
counsel and the petitioner to litigate
properly ag litigate well the first time
through. »1%However, dismissal, the sanc-
tion for lack of compliance with a statute
of limitations — like other sanctions for
defense attorney error in the capital
process — is imposed not on the lawyer
who is in control of the litigation, Uy
on the client.

The client may well have had absolutely
no involvement in the selection of the
lawyer or in the lawyer’s failure to dis-
charge his or her respons1bllmes 2 Vin-
dication of constitutional rights would be
precluded and the client executed because
of what could be gross negligence and
malpractice on the part of counsel. How-
ever, unlike the situation with most other
litigants, there is no chance that one on the
way to the executioner would be able to
bring a successful malpractice action
against the attorney who denied him his
day in court.

There will be, as there have been in the
Past, meritorious claims that for whatever
reason do not come to light until after the
deadline has expired. As things now stand,
courts are presented with gut wrenching
decisions about whether an imminent ex-
ecution should be allowed to take place.
A statute of limitations would relieve
judges and lawyers of this awful burden
by barring the door to the meritorious
claims as well as the frivolous.

However, so long as the judicial system
exacts life as a punishment, courts should
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continue to sort out ‘claims that are
meritorious from claims that are not.
These claims may have nothing to do with
“factual innocence” or “eligibility for the
death penalty,” but they may have every-
thing to do with the integrity ang
reliability of the selection process.

These claims will be barred, allowing in
some instances the execution of one who
would not have been sentenced to death
were it not for the constitutional error.

Such a draconian remedy is particularly
offensive because it is not needed to get
habeas corpus petitions filed or to promote
public confidence in the system. Most of
the chaos in the review of capital cases has
been created primarily by the lack of
counsel for the condemned, as the Task
Force Report thoroughly documents. Ex-
ecution dates have been set for inmates
who have no counsel. Other inmates have
been represented by counsel who were
unqualified to handle capital habeas cor-
pus cases. The obvious solution to this
problem is to provide capable lawyers to
initiate the litigation.

However, it is unnecessary to couple the
provision of counsel with a statute of
limitations. There are less drastic ways to
make lawyers file habeas corpus petitions
than extinguishing the lives of their clients
if they do not. Courts may impose sanc-
tions on the lawyer. Contempt, disbar-
ment, or replacement of the lawyer who
does not file on time is preferable to bar-
ring the client from the courthouse. 4

These measures will seldom be required if
counsel is provided. We heard testimony
that in many jurisdictions, including
Georgia, Alabama, and Kentucky, post-
conviction litigation is commenced within
a time agreed to by lawyers for the con-
demned inmate and the state. An execu-
tion date is set only if no petition is filed
within that time. The same result is
achieved by the rules adopted by the
federal district courts in California. This
approach is sensible, flexible, and serves
the interest of justice.

This practice is not followed in jurisdic-
tions where officials can promote their
careers by setting execution dates which
cannot possibly be carried out and then
bashing the courts when stays are granted.
For example, in Florida and Arkansas the
governors set execution dates. The Attor-
ney General of Arkansas candidly told this
Task Force that the governor often sets
execution dates to show that he is “tough
on crime,” even though he knows there is
no possibility they can be carried out.

In this way, a governor may advance his
senatorial or presidential aspirations

while dlvemng a gennon from his failures
on other issues. *° This process serves to
help local officials promote their careers
while undermining public confidence in
the judicial system. A recommendation
that execution dates be set by the courts,
not the governors, would do more to solve
tl.tsxis problem than a statute of limitations.

AsJudge Irving L. Goldberg has eloquent-
ly pointed out, we are trading away the
most precious legacy of Lord Coke, the
power todischarge from custody evenone
imprisoned by order of the Kin FI for one
mess of pottage after another,
issue, it is recommended that i mterasts of
expediency and finality take precedence
over our most cherished and most fun-
damental notions of justice and faimess.
A statute of limitations would allow & state
to carry out an unjust and unconstitutional
execution in order to teach the condemned
person’s lawyer a lesson.

I cannot agree that this trade is a good one
or that it will make judicial review of
capital cases more rational and just.

. Procedural Default

For the reasons I have already discussed,
I believe that procedural bars have no
place in the review of cases involving the
taking of life. If the process does not meet
constitutional standards, an execution
should not be carried out. Moreover,
litigation over threshold questions of
whether a procedural bar is applicable
often degenerates into what have been
aptly characterized as *“unseemly efforts”
to “pull the rug out from under” poor
people because of rmstakes by their court-
appointed lawyem Spendmg time in
this manner does not advance the cause of
speedy adjudication, enhance public con-
fidence in the process, or serve the inter-
ests of justice. Therefore, federal courts
should decide the merits of constitutional
claims in all but the most exceptional
cases, where itis clearly established by the
state that shere was actual withholding of
a claim. ’

The Bill of Rights is not a collection of
technicalities, but our most fundamental
guarantees of fairness and justice. For al-
most 200 years we have revered these
rights, protected them against enemies
both domestic and foreign. Our nation is
respected and emulated. throughout the
world because we provide these
safeguards of liberty and justice to even
the least among us, even those who have



offended us most grievously.

On the other hand, the procedural default
doctrine of Wainwright v. Sykes, 433 U.S.
72 (1977), and its progeny enjoys no such
pedigree. It is a collection of tech-
nicalities. It is not the work of Jefferson,
Madison, and Henry, but a 12-year old,
judicially created rule. It frustrates vin-
dication of the principles upon which the
Republic was founded. While appearing
to operate equally upon all who come
before the bar of justice, it falls most
heavily upon the poor, who are usually
defended by the inexperienced and the
incompetent.

The procedural bar doctrine of Sykes rests
upon the fiction that when a default oc-
curs, counse] knew the applicable law and
facts and made an intelligent, tactical
decision with a full understanding of the
consequences to the case and the client.
Unfortunately, as described in detail in
Chapter 2 of the Task Force Report, this
fiction has no relation to reality.

Sykes is also based upon the Court’s un-
documented fear of “sandbagging” — the
withholding of meritorious claims by
lawyers who somehow know that an ap-
pellate court will surely sustain them on
appeal. However, the dismal record sum-
marized in Chapter 2 of the Report estab-
lishes that most of the court-appointed
attorneys representing indigents accused
in capital cases lack the sophistication re-
quired to“sandbag.” “” An attomey whose
total knowledge of criminal law is

“Miranda and Dred Scot” *! is hardly in
a position to recognize and hide many
constitutional issues.

But beyond these obvious limitations
upon those who defend the poor in capital
trials for $1,000 to $2,500 in many states,
almost any lawyer is going to try to prevail
in the forum when the case is, not “save”
an issue for an uncertain later day in a
court whose composition and receptive-
ness to the issue cannot possible by calcu-
lated at the time of trial.

Finally, and most importantly, the Sykes
rule does not encourage the states to pro-
vide competent counsel; it rewards zshem
for providing inadequate counsel. “ By
providing inadequate counsel, “* the state
obtains two benefits from the poor repre-
sentation the defendant receives: the
likelihood of obtaining the death sentence
is increased and any constitutional
deficiencies that occur in % process may
be insulated from review.

For all of these reasons, federal courts
should decide the merits of constitutional
issues in capital cases.

IV. Counsel

The Task Force Report thoroughly docu-
ments the exceptionally poor quality of
counsel for indigent persons accused of
capital crimes and makes a number of
excellentrecommendations forimproving

the situation. I do not believe, however,
that the recommendations are sufficient to
deal with the immense problems of inade-
quate representation in these cases.

The states have been required to provide
counsel at capital trials since the Supreme
Court's decision in Powell v. Alabama,
287 U.S. 32 (1932), Yet just last year in
Alabama, & woman was sentenced to
death in a trial in which her defense lawyer
was sent to jail for one night during the
7-day trial because the judge fi him
drunk and held him in contempt. “ This
year Alabama executed one person whose
lawyer filed no appellate brief with the
Alabama Court of Criminal Appeals after
the death sentence was imposed, 26 and
another whose trial lawyer failed to
present any evidence of his mental retar-
datic;;}tothecounthatsentencedhimto
die.

The proposed legislation included in our
recommendations will not change this
situation. As John M. Greacen points out
in his concurring statement, the standards
are not sufficiently stringent, they do not
require replacement of the judge as the
appointing authority, and they do not re-
quire the establishment of an organization
with the responsibility of recruiting, train-
ing and assigning competent counsel to
capital cases. Inmy view, these 3 elements
are indispensable to making any meaning-
ful improvement in the quality of legal
representation which poor people receive
in capital cases.

gl Crime Pays
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Standards for qualification to do a capital
case should not be defined in terms of
years at the bar, but with regard to
counsel’s actual ability to discharge the
responsibilities of defending a capital
case. For example, a competent attorney
must be completely conversant with
federal constitutional decisions of the
state and federal courts in the nation. He
or she also must keep abreast of develop-
ments in all of the federal circuits, the state
appellate courts “® and the writings of
commentators so as to be aware of all
issues that are “percolating” in those
courts. This is necessary so that counsel
will be aware of the “tools to construct
[the]constitutional claim”” and will raise
and present all issues long before they
achieve general acceptance in the courts
as required by S%kes, Engle v. Isaacs and
their progeny. - So long as Sykes and
Engle apply procedural bars based on the
assumption that this is the type of counsel
the defendant has, then this is how com-
petent representation must be defined.

Standards should also require skills in
managing complex litigation and negotia-
tions, demonstrated ability in the direc-
tions of investigations of guilt and mitiga-
tion, knowledge and experience indealing
with mental health issues, ** writing and
analytical skills as evidenced in pre-
viously written briefs and memoranda, >
and trial advocacy skills.

Standards, no matter how stringent, will
make very little difference without an or-
ganization to implement them. Defender
programs must be established in the states
that do not have them to employ
specialists which meet the standards, as-
sign them to capital cases, support local
lawyers, and monitor the performance of
counsel defending capital cases. Courts
are not equipped to do this.

The Task Force Report documents the
extraordinary complexity of capital cases,
and I will not reiterate that here. This
complexity requires specialization.
Serious tax or patent matters are ap-
propriately handled by lawyers specializ-
ing in those areas. Persons accused of
capital crimes will not receive adequate
legal assistance so long as they are repre-
sented by lawyers whose practice consists
mostly of wills, divorces and title sear-
ches.

We are told that some states just do not
have the money to attract qualified
lawyers and that in some places, par-
ticularly rural areas, there is simply no one
qualified available, These considerations
should not excuse lack of adequate legal
representation in capital cases. There are
many small communities that do not have
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surgeons. But this does not mean we allow
chiropractors to do brain surgery in those
communities.

The answer is for states to have available
qualified lawyers who can try capital
cases throughout the state. There are
numerous instances where assistant attor-
neys general have come from the state
capital or special prosecutors have been
hired to assist in the local prosecution of
a complex case. The experience of a num-
ber of states demonstrates that this ap-
proach works equally well Wifgl regard to
the defense of a capital case. >

We should not accept the notion that states
can pay to prosecute a capital case, butnot
to defend one. If one of these rural com-
munities needs a pathologist, a hair and
fiber expert, or some other expert to assist
in the prosecution, “° it will bring one in
and pay what it costs to do so.

It is equally if not more important that
states take the same approach to ensure
adequate representation and fair trials for
the accused. There was a time when states
did not have fingerprint experts, serolo-
gists or ballistics experts. They remedied
the problem. They appropriated money
for crime laboratories, sent people to the
FBI Academy for training, and developed
a pool of experts that could go throughout
the state to investigate crime scenes and
testify inlocal prosecutions. They canalso
establish defender organizations and build
up a group of lawyers who can competent-
ly try capital cases.

What is lacking is not money, but the
political will to provide adequate counsel
in capital cases. Attorney General Robert
F. Kennedy once said that the poor person
accused of a crime has no lobby. Georgia
State Senator Gary Parker told us that the
Georgia legislature would never ade-
quately fund indigent defense unless or-
dered to do so by the federal courts. **
Many states have resisted even the most
minimal efforts to establish programs to
improve the quality of legal repre-
sentation in death cases. * The reality is
that many states, unlike California, are not
going to do anything unless they are re-
quired to do so and, even then, they are
going to do as little as possible. Thus, any
federal statute regarding counsel will not
result in any substantial improvement un-
less it contains specific requirements
along the lines I discussed above.

No one seriously disputes that the quality
of legal representation in capital cases in
many states is a scandal, However, few in
our society pay much attention to it be-
cause almost no one cares about those who
face the death penalty. This does not

eliminate our duty to correct the situation.
As Justice Brennan said in another con-
text:

It is tempting to pretend that
minorities on death row share a fate in
no way connected to our own, that our
treatment of them sounds no echoes
beyond the chambers in which they
die. Such anillusion is ultimately cor-
rosive, for the reverberations of injus-
tice are not so easily confined. . . .
[T]he way in which we choose those
who will diereveals the depth of moral
commitment among the living.
McCleskey v. Kemp, 481 U.S. 279,
344 (1987) (Brennan, J., dissenting).

I hope that the American Bar Association
will set as its highest priority the estab-
lishment and staffing of outstanding capi-
tal defender programs in every state that
does not have one and that it will relent-
lessly pursue this end until these programs
are actually operating and providing com-
petent representation in all jurisdictions
that have capital punishment.

CONCLUSION

Noprovision of the Bill of Rights has been
amended or repealed since ratification al-
most two hundred years ago. Inepmess on
the part of a lawyer should not operate to
strip away the protections of the Bill of
Right from the most important and unal-
terable decision made in our legal system.
The system is not in balance. It is impera-
tive that it be brought into proper balance
by providing competent counsel and en-
forcing constitutional standards in any
case where the government seeks to extin-
guish life.

ATLANTA, November 2, 1989.
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tence less than death. Penry v. Lynaugh,
492U.8._ ,109S.Ct.2934,106 L.Ed.2d
256 (1989). Atleast one of Dunkins' jurors,
upon learning of his retardation from new
accounts, cams forward and sald that she
would not have voted for death if she had
known of it. See Applebome, “Two Electric
Jolts in Alabama Execution," The New




York Times, July 15, 1989.

2 599, 6.9., now Chief Justice Rehnquist's
dissent in Aeed v. Ross, 468 U.S. 1, 25
(1984). The Chief Justice would have
denled Ross relief for not raising an issue
at his North Carolina trial in March, 1969,
based on "the reasoning employed” by a
lower Connecticut court and the 8th Circuit
in two cases decided in June and Novem-
ber of 1968. See also Engle v. Isaacs, 456
U.S. 107, 132 n. 40 (1982) (refusing to
excuse counsel's failure to raise new claim
because ithad been litigated in some state
and fedsral courts).

2 Engle v. Isaacs, 456 U.S. 107, 133
(1982). The Court In Engle stated that
‘ ee']ven those decisions rejecting the

endant's clalm, of course, show that the
issue had been perceived by other defen-
dants and thatit was alive one inthe courts
at that time.” /d, at 133 n. 41. Thus,
defense counsel must be aware of the
losing issues being litigated in other juris-
dictions In order to protect their clients’
rights.

30 Moreover, the lawyer must be aware of
the necessity of raising every one of the
these “percolating”issues as afederal con-
stitutional issue even though it may be
foreclosed by existing case law of the state
and federal courts that have jurisdiction
over the case. Otherwise, the defendant
will be denied the benefit of any change in
the law resulting from a new Supreme
Court decision. See Smith v. Murray, 477
U.S. 527 (1986). The unmistakable lesson
of Smithis thatthere is no longer any such
thing as a frivolous issue — every issue
mustbe raised, no matter how hopeless at
the time, unless it has beenfinally resolved
by the United States Supreme Court.

31 The vast majority of capital cases involve
uestions of the mental heaith of the defen-
ant. Manty' of those accused of capital

crimes suffer from mental impairments

which may have some relationship to their
antisocial behavior. Future dangerousness

Is a statutory aggravating circumstance in

some jurisdictions and a factor that Is con-

sidered in many others. Mental limitations
of various sorts constitute mitigating cir-
cumstances in every jurisdiction. There-
fore, counsel should have some working
knowledge of the Diagnostic and Statistical

Manual of Mental Disorders of the

American Psychiatric Assodiation and be

conversant with other works on the subject;

know the psychological/neurologi-
cal/psychiatric techniques for determining
and documenting brain dysfunction,
psychoses, limited intellectual functioning,
personality disorders, and other mental
disabilities; be particularly familiar with
various types ofimpairments resulting from
trauma to the head; be knowledgeable
about the various schools of thought in the
psychiatric and neurological communities
on controversial matters such as brain
chemistry and epileptic disorders; and
have expsrience in investigating and
documenting mental health histories and
working with a variety of mental health
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experts.

32 Michael Miliman of the California Appel-
late Project discussed in his testimon

before the Task Force how that office util-
izes written works of attorneys in assessing
their qualifications for handling capital
cases. In my view, a lawyer should not be
appointedto capital cases unless he or she
has filed briefs to state supreme courts in
which all available issues were raised, fully
supported by proper analysis of the
governing law and applicable tacts, and all
contentions that could Jaroperly be sup-
ported by both state and federal authorgy

were so supported.
33 | would squast the following as fun-
damental requirements in trial advocacy:

a. training In trial advocacy such as com-
plstion of one of the 2-week sessions of-
fered by the National College of Criminal
Defense or the National Institute of Trial
Advocacy;

b. after completion of such a training pro-
gram, 6 to 12 hours of continuing legal
education each year in areas related to trial
advocacy and the defense of criminal
cases;

¢. at least 5 years of providing competent
representation in civil or criminal casses;
thatis, representation in which the attorney
filed case-specific motions and memoran-
da supported by the applicable law, not
*boilerplates,” conducted full investiga-
tions, litigated pretrial motions, examined
wilnesses, gave opening statements and
closing arguments, submitted proposed
Jury instructions, and submitted letters or
memoranda to the court regarding sen-
tencing.

3 Moreover, the Task Force heard a great
deal of disturbing testimony about the ex-
tent to which political or other considera-
tions may come Into play in appointing
counsel. See, e.g., testimony of Senator
Gary Parker (“In this state, some judges
and district attorneys simply do not want
vigorous and effective advocacy in capital
cases. In case after case, we have seen
courts appoint unqualified counsel, even
where competent counsel was available.")
SeealsoAmadeov.State, _ _Ga._ ,____
S.E.2d_ (No. 46844, Oct. 5, 1989) (revers-
ing trial court which appointed two lawyers
with no experience in capital punishment
litigation to case instead of experienced
counsel who had won a new trial for the
defendant in the U.S. Supreme Court.)

35 The Task Force heard testimony from
George Peach, the district attorney in St.
Louis, about how public defenders who
specialize in capital defense came from St.
Louls and Kansas City to rural parts of
Missourl to try death penalty cases. We
heard about a similar programin Kentucky.
Almost everyone saw the need for it where
it does not exist. For example, Robert
Walt, an assistant attorney general In
Texas, and Caprice Cosper, an assistant

district attorney In Houston, both testified
about the need for such specialists for trial
and direct appeal in Texas. Stephen O.
Kinnard of Jones, Day, Reavis & Pogue,
who chalred a special committee of the
Georgia Bar which studied thy)roblem,
testified: *The best way to address the
problem of trial counssl in these cases is to
create a state wide public defender office
thatis independent, adequately staffed and
funded, and that has as its sole functionthe
representation of all indigents accused of
capital crimes.”

% See, 6.g., Commonwsalth v. O'Dell, Cir-
cuit Court of Virginia Beach, Va, No. D-
11,413 (1985) (prosecution presented six
experts on slectrophoresis, including one
from New York and one from Connecticut).
Virginla always ranks at or near the bottom
of funding for indigent defense.

%7 For example, Georgia recently a?ald a
statistician $65.00 per hour to analyze a
prosecutor's use of his peremptory jury
strikes over a number of years to resist a
claimthatthe prosecutor haddiscriminated
in striking black persons. State v. Horton,
U.S. District Court, M.D. Ga. Civil No. 88-
46-1-MAC (WDO). Georgla has never
paid an attorney $65.00 per hour to defend
a capltal case. It was discovered recently
in one county in Georgla that the person
who fixed the air condition at the court-
house was paid more per hour than any
lawyer has ever been paid to defend an
indigent person in that county.

38 Senator Parker testified: “[A]ithough
many of my colleagues in the legislature
realize what is needed — a centralized,
trual% independent capital defense office
staffed by experienced al trial counsel
— they are unquestionably unwilling, as
they have demonstrated year after year, to
appropriate the funds. There Is simply no
constituency advocating funding for in-
digent defense. Quite to the contrary, sup-
rort forindigentdefense Is viewed by many
n this state as being soft on crime.” The
Georgia legislature funded Iindigent
defense for the first time this year. Senator
Parker testified that although 15 to 20 mil-
lion dollars is required for an adequate
indigent defense system, the legislature
appropriated only one million dollars for the
entire state.

% For example, the Alabama Attorney
General has successfully prevented any
state funding of a resource center to assist
IaW{ers handling capital cases in post-con-
viction review b){ asserting that if the
resource center is funded it should be
coupled with a major increase in funding
for the Attorney General's office. The
Alabama Attorney General has been par-
ticularly aggressive in exploiting inade-
quate rerresentatlon 1o prevent review of
constitutional errors in capltal cases in that
state, Mississippi and Texas have also not
provided any state funds to.the resource
centers in their states.



HOW BEST TO SOLVE THE DRUG PROBLEM:

LEGALIZE

New York Federal Judge Robert W.
Sweet’s Dec. 12 plea for the legalization
of drugs added further fuel to the debate
about how to cope with the drug crisis.

The present hysteria over controlled sub-
stances, such as cocaine and marijuana,
has clouded our thinking and caused us to
support policies based more on emotion
than reason. This trend, if not curtailed by
calm reflection and subsequent action to
implement a more sane strategy, could
result in the waste of billions of dollars and
the persecution of some of our com-
munity’s most ambitious and intelligent
young people.

The legalization of the use of cocaine and
marijuana is the first step toward develop-
ing a more humane drug policy. All other
attempts to curtail drug use will fail.

It should be made clear at the outset: Inno
way do I condone drug abuse. I supportall
efforts that educate persons about the
dangers of drug abuse and that encourage
them to refrain from using drugs. What I
am against is the arrest, prosecution and
incarceration of drug users.

Attempts to stop the flow of drugs into this
country will not solve the problem of drug
abuse. Research by Mark A.R. Kleiman of
the John F. Kennedy School of Govern-
ment highlights the futility of trying to
suppress drug use. Kleiman found that
imports of marijuana, thanks to an inten-
sive policy of border interdictions, were
reduced from approximately 4,200 tons in
1982 to 3,900 tons in 1986.

The impact of the “crackdown” was
twofold: The price of marijuana went up
as the risk factor for suppliers increased,
and domestic production increased 10 %
within the same period. The result is that,
today, one quarter of the marijuana sold in
the United States ishomegrown. As supp-
ly decreased, profits increased. Time and
again, the increased profits have proved to
be powerful incentives for dealers. For
this reason, production of drugs is never
eliminated; it merely moves to another
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state or country.

Media hype about drug busts creates a
dangerous illusion. Every time we read
about a major drug bust we can be sure of
one thing, the profits for the dealers will
go up. Major drug busts cut supply, which
in turn increases demand. While the
media, state and citizenry engage in vic-
tory dances in front of the television set,
drug dealers are calculating their in-
creased earnings.

Legalization of cocaine and marijuana,
although the idea mortifies some, would
immediately give the government more
control over these substances, thus allow-
ing it to regulate both the potency and
purity of these drugs.

Those now involved in the distribution of
these drugs must work outside the law.
Grievances between buyers and sellers
can only be settled by violence because
there is no mediating body to whom either
can go for assistance. If a dealer is selling
less than the quantity he actuaily promised
to deliver, he cannot be dragged into court
or reported to the Better Business Bureau.
Violence is the only way to settle the
matter.

Legalization would open the door to a
more civilized way to resolve conflicts.
The issuing of licenses to sell these
products would attract merchants without
prior arrest records. Their primary interest
would be the management of a legitimate
business.

Clearly, the most unjust proposal for deal-
ing with the drug problem is the incarcera-
tion of the “user.” Currently, U.S. prisons
house about one million people, many of
them held or convicted of drug-related
charges. Each cell built costs the taxpayers
about $50,000. Alleviating current over-
crowding would cost the state $80 billion.

The fact is, we could never afford to arrest,
prosecute and incarcerate the 23 million
Americans who use drugs. New York
City, for example, has six judges assigned

to hear 20,000 narcotics cases a year. That
translates into 19,400 pleabargains and an
average jail term of 7 days.

In Connecticut, prisoners are being
released in order to make room for incom-
ing inmates. Those released are chosen
from among the least violent. The least
violent often tum out to be those im-
prisoned on drug charges. This pattern is
repeated across the nation.

Even if state legislatres did decide to
raise revenues for more prisons, such as a
plan could never be justified when so
many of our communities are being faced
with the problems of unemployment, un-
deremployment, infant mortality, mal-
nutrition, illiteracy and homelessness —
problems that many social scientists tell
us lead to drug abuse. Capital is in too
short supply to be squandered on a for-
mula we know does not work: Drug user
+ arrest + prosecution + prison term =
productive citizen.

Drugs are not the cause, but a symptom,
of a more profound and complex set of
problems we don’t want to face, simply
because we haven’t learned to solve them:
unjust economic condijtions and our own
addiction to consumption masquerading
as “the good life.”

Developments of a healthy and reasonable

attitude toward the drug problem begins

with the acceptance of the drug user as a

human being — not as a “fiend,” “junkie”

or “enemy.” Inreality, drug users are our

1s:::’ns and daughters, our friends and neigh-
TS.

Politicians such as Mayor Ed Koch, who
want pushers shot on the spot, and
bureaucrats such as William Bennett, who
have no moral problem with beheading
drug dealers, appeal to our society’s sense
of frustration rather than offering solu-
tions that create a sense of hope. This kind
of grandstanding is the scenario for war,
and wars are the result of injustice. The
drug war is no exception.



Although 75% of the users of drugs are
white, a majority of those incarcerated for
drug use are either black or Hispanic.

The stereotypical drug pusher is black or
Hispanic. Little is mentioned about the
white bankers and investors who supply
the capital for major drug deals. Between
1970 and 1976, the currency surplus (the
amount of money received minus the
amount lent) reported by the Federal
Reserve in the state of Florida almost
tripled from $576 million to $1.5 billion,
according to Jefferson Morely in an article
published in the Oct. 2, 1989, issue of The
Nation. But when was the last time you
heard President Bush call for the immedi-
ate execution of bankers who take drug
money or William Benneit call for the
beheading of venture capitalists who fund
major drug deals?

In fact, the typical drug pusher is not a
strung-out gang member who lights his
cigars with one-hundred dollar bills. A
successful drug dealer, like any entre-
preneur, is often a hard worker who likely
abstains from drug use.

The explanation for this phenomenon is
simple. As industry abandoned the inner
city and urban areas in general, many
blue-collar entry level jobs that had been
available to minorities and poor whites
were lost. They were replaced by white-
collar jobs that require higher levels of
education. Inner-city school systems
simply could not deliver students prepar-
ed to compete for these jobs.

With the advent of crack, a new product
that could be sold for as litile as five
dollars, intelligent, ambitious and aggres-
sive young people who had bought into
the culture of consumerism went to work
in the only service industry that didn’t
make them wear funny hats, and it paid 20
times more.

The rise in drug use among our nation’s
poor and economically disadvantaged isa
direct result of our unwillingness as a
community to deal with the problems of
inadequate school systems, lack of good
jobs and the gap that currently exists be-
tween our addiction to having it all and our
ability to actually pay for it all.

It is simply not fair to incarcerate those
who want to live out the dream of con-
sumption when it is our economic system
that has both whetted their appetite for
such a life-style and simultaneously failed
to deliver the opportunities needed to live
out that dream. Besides jail terms and
prison sentences, we are giving these
young people prison records that will fol-
low them for the rest of their lives. These
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criminal records will hinder them in their
future endeavors to live as productive and
fully participating members of our
society. How many future attorneys, doc-
tors, teachers and such are being cut off at
an early age from ever realizing their full
potential?

There is a drug problem. But it will not be
solved by incarcerating young, poor
blacks, Hispanics and whites. It will be
brought under control only when the
product they are selling is legalized and
regulated just like other drugs people use
today without a second thought: alcohol,
caffeine, nicotine.

Next time we pick up a 6-pack at the
grocery store, raise our glass of cham-
pagne for a toast or fix ourselves a drink
to help us relax after a trying day, we
should remember that, only a few years
ago, in our own nation, it was chic for
politicians and bureaucrats to call for the
immediate execution of users of alcohol.
(Indeed, in the 17th century, the prince of
the petty state of Waldeck was paying 10
thalers to anyone who turned in the drug
abusers in his kingdom: coffee drinkers.
During the same century, Czar Michael
Federovitch executed anyone caught in
possession of tobacco.)

Drugs have always been a part of human
culture. Their use, within the contextof a
healthy and sane community, has never
hurt the culture. It is only when the social
system begins to break down because of
economic and social factors that drugs
become a point of focus for the projection
of our social ills.

But a reasoned and calm analysis can
forge a path through the hysteria and lead
us to a sane policy for the control and
distribution of cocaine and marijuana.

RAUL TOVARES

Raul Tovares has an MA In psychology and
worked as a therapist with alcohol and drug
abusers. He is now program director for
Catholic Television of San Antonio.

Reprinted by the Permission of The Na-
tional Catholic Reporter, December 22,
1989.

PUBLIC ADVOCACY
ALTERNATIVE
SENTENCING PROJECT
*(PAASP)

Part of the Solution to Jail
Prison
Overcrowding

Dave Norat

Governor supports alternative sen-
tencing and incorporates continua-
tion of the program in his criminal
Justice project.

Recognition of the role that alternatives to
incarceration can playin addressing the jail
and prison overcrowding crisis in Ken-
tuckyis a step towards lessening thatcrisis.

With the Governor laying the groundwork
for the continuation of the PAASP, the
General Assembly now has the oppor-
tunity to build on this foundation. It has the
opportunity to take advantage of a struc-
tured Public Advocacy System with a sen-
tencing programthatis unique in the nation
because italso targets the developmentally
disabled offender.

The proposal for the PAASP is to expand
the project each year of the bienium fora
total of ten workers operating by the end of
the bienium. Alternative sentencing in
other states has been part of the solution to
the prison and jail overcrowding crisis. It
can also be a part of the Kentucky solution
as well.

*PAASP is a joint private and state-funded,
multiagency effort involving the Depariment
of Public Advocacy, Developmental Dis-
ability Planning Council and the Public Wel-
fare Foundation. The initial grantor was the
Kentucky Developmental Disability Plan-
ning Council (DDPC). If you want to know
more about alternative sentencing in Ken-
tucky or the Department's efforts 1o expand
the project in your area, call Dave Norat at
(502) 564-8006.




ASK CORRECTIONS

Over the last several months we have
recelved a number of inquiries covering
questions asked in previous Issues. In
response to these inquiries this column will
again answer the questions in hopes of
meeting the needs of our readers.

TO: CORRECTIONS

My client is housed in jail after being
convicted of a felony. When can he obtain
a copy of his Resident Record Card?

TO: READER

He can obtain a copy of his Resident
Record Card from the Institution Offender
Records Officer within a few days from
admission to the AC (Admissions and
Classification) Center

If your client remains in jail until after his
Parole Board Hearing, he can obtain a
copy of the Resident Record Card from
Offender Records Office, State Office
Building, Frankfort, Kentucky 40601. He
should request this in writing.

TO: CORRECTIONS

What is the difference between “Release
from Supervision” and “Final Discharge
from Parole.”

TO: READER

RELEASE FROM SUPERVISION - A
parolee has been released from active su-
pervision and does not have to reportto a
Parole Officer, however, the parolee is
still on parole,

FINAL DISCHARGE FROM PAROLE -
A formal document issued by the Parole
Board which terminates all liability under
that sentence.
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TO: CORRECTIONS:

My client is lodged in the County Jail
having received a prison sentence. How
can we be assured that the prisoner will be
given credit for all jail time and good time,
and also will my client be released the
same date, as if he were housed in a Cor-
rections Cabinet Institution?

TO: READER

Certified copies of judgments of convic-
tion are sent to the AC Center and to the
Offender Records Section, Frankfort,
Kentucky. The sentences are calculated
and parole eligibility is figured just the
same as if he were incarcerated in the
Kentucky Corrections Cabinet facilities.
He will be brought to the AC Center for
admission and release according to the
release dates. If subject has been in the jail

- enough time to meet the Parole Board,

provisions are made to have the inmate
fingerprinted and photographed at the
time he has his Parole Board Hearing. He
can then be released from jail through
coordination between the Corrections
Cabinet, Probation and Parole and the Jail
Personnel. If a prisoner meets the Parole
Board, has his fingerprints and photos
taken, and receives a serve-out from the
Parole Board, the release can be effected
from the jail by coordination between the
Corrections Cabinet and Jail Personnel.

TO: CORRECTIONS

My client is being held in a local jail on a
Parole Violation Warrant. He has been
afforded a preliminary hearing which was
conducted by an Administrative Law
Judge. Has my client’s parole been
revoked?

TO READER:

Your client’s parole will not be revoked
until he has been afforded his FINAL
REVOCATION HEARING, by the

Shirley Sharpe

Parole Board. Until his parole has been
revoked, he is still on parole and working
towards his maximum expiration date. At
the time he is givenhis final parole revoca-
tion hearing, and if his parole is revoked,
his sentence will be recalculated to deter-
mine his new Conditional Release and
Maximum Expiration Dates.

TO CORRECTIONS:

How can I explain terms of Normal Max-
imum Expiration Date; Adjusted Maxi-
mum Expiration Date and Conditional
Release Date? How does the Corrections
Cabinet arrive at these dates:

TO READER:

NORMAL MAXIMUM EXPIRA-
TION DATE - The date the person is
received into the system (Corrections) and
add to this date the length of sentence to
be served.

ADJUSTED MAXIMUM EXPIRA-
TION DATE - Subtract the jail custody
credit from the Normal Maximum Expira-
tion Date. This gives you the Adjusted
Maximum Expiration Date.

CONDITIONAL RELEASE DATE -
Subtract the good time allowance from the
Adjusted Maximum Expiration Date and
you will have the Conditional Release
Date. This date is subject to change, as
when an inmate forfeits good time, the
amount of good time loss is added on. If
the inmate earns meritorious good time,
this is subtracted from the date. This is

. pursuant to KRS Chapter 197.045(3).

SHIRLEY SHARPE

Offender Records Administrator
Corrections Cabinet

State Office Building, Sth Floor
Frankfort, KY 40601

(502) 564-2433



THE RACIST NATURE OF AMERICA'’S JUSTICE SYSTEM

The Lady Should Take Off Her Blindfold

In his recent book, Black Robes, White
Justice, Bruce Wright, a New York State
Supreme Court Justice, and one of the few
black jurists in the United States, charac-
terizes the racist nature of the United
States justice system this way: Most of the
Judges in America are male, white, mid-
dle class, aloof and conservative. Before
them is broughta parade of dark-skinned
defendants, all alien to the concept these
Judges have of the way life ought to be.
Bruce Wright's chief concern is the
judiciary, but the point extends
throughout the justice system as a whole.
African-Americans in New York, as well
asother groups ironically understood to be
the “minority” in this city, daily face treat-
ment by white law enforcement officers
who don’t have an inkling of what their
lives are like; who see before them offen-
ses to “law and order” without recogniz-
ing within our system of law and order the
violence of racism, which cripples a
whole people and spoils the notion of
justice altogether.

The plain truth of Bruce Wright’s charge
is constantly before our eyes in this city,
and has taken on a visceral reality for us
and for anyone who has encountered
racism on the streets, in the police
precinct, in the prisons, or in the courts, in
evenasuperficial way. Yetis doubtful that
we can ever listen closely enough to the
voices which tell us that the history of the
African-American community in the US
is unlike that of any other - these voices
are many, and yet normally out of earshot
of most whites, even those of us who
would like to consider ourselves “socially
conscious.” Do we wince in shame at the
reminder that the experience of black
Americans has been, and continues to be,
one of “bondage and war?” (Those are the
words of Father Lawrence Lucas, pastor
of Resurrection Church in Harlem, and
one of the handful of black priests in the
New York archdiocese.) Do we take to
heart the cry of African-Americans that,
as the brother of a black man slain by
whites said just the other day, “blacks
cannot get justice through the courts™?

Statistics cannot hand us the truth of the
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myriad human tragedies which lie behind
them, but some figures speak too loudly
to be ignored. One such fact is that the rate
of incarceration among poor blacks far
exceeds their proportion in the population.
h is not that crime is less frequent among
whites, and the middle and upper classes,
but rather that sensibilities all along the
line are altered markedly by the races of
the defendant and the victim. To take but
one example, we reported 3 months ago
the finding that when it comes to capital
sentencing, the race of the victim and the
defendant is far and away the chief factor
goveming the decision to apply the death
penalty. Thanks be to God, New York
State has been spared the death penalty,
which used against any person is a blatant
violation of the requirements of justice.
But doubly so is its use as an instrument
of racism and hatred, and so the facts bear
restating. Since executions were resumed
in 1977:

-Someone who kills a white is 10 times
more likely to be executed than someons
who kills a black.

-A black who kills a white is about 5 times
more likely to be executed than a white
who kills a white,

-A black whokills a white is about 60 times
morelikely to be executed than a black who
kills a black.

-And the most telling fact of all: Though
there have been well over 2,500 white on

black homicides nationally since 1977, not
a single state has yet put to death a white
who killed a black.

The point of all of this is not to suggest
that the poor, of whatever color or back-
ground, do not ever commit crimes, or
that, even questioning the integrity of the
criminal justice system as a whole, there
are not many deemed guilty by the system
who are in fact guilty of wrong-doing.
Rather, the point is that in all these cases
one factor is a constant: the racial (and
perforce once again, the class) discrepan-
cy between those who mete out the justice
and those who receive it. It pays to keep
in view the great degree to which enforce-
ment of the law is a discretionary practice,
with choices being made at every tum.
There is the initial predisposition to see
certain people as criminals, and to recog-
nize certain acts as crimes; there is the
decision as to whether arrest and prosecu-
tion are worthwhile; there are broad as-
sumptions made about what sort of

WHAT WE HAVE WITNESSED

The different standard of justice to which
blacks are subject has been observed fre-
quently on the street by many of us living
at the Catholic Worker. We see it enacted
by police officers (who at least in our
precinct are usually white) as they en-
counter the homeless people (the great
majority of whom are black) with whom
we try to share our lives. We see repeated-
ly that these people are often treated with
a violent use of force which far exceeds
the nature of whatever offense they are
accused of committing.

In the summer of 1986, Carl witnessed an
incident in which a white policeman tried
to break up an argument between 2 black
homeless men on 2nd Ave., near 6th St.
One of the men made a feeble attempt to
reach for the policeman’s stick. Then the



policeman, with the help of a bouncer
from a nearby club, threw both men to the
ground, and kept them pinned there until
more policemen arrived. In the meantime,
a young white man who had been eating
in a nearby cafe came over and repeatedly
Xicked one of the black men in the head,
shouting racist insults, with no attempt by
the police officer to step in. When more
police arrived, the 2 black men were ar-
rested and taken away. The white man
who had done the kicking went back into
the cafe. Carl, describing what he had
seen, told the policeman in charge that 2
crimes had been committed, but only one
had been attended to. He was ignored. He
complained to a few more policemen, to
no avail. He then went into the cafe and
asked the man what made him think he
had the right to be kicking people in the
head. The man shouted that he was a hero,
and had been “giving scum what they
deserve.”

On another occasion, in June of 1987, Carl
was walking by a small park on the corner
of Greenwich and 8th Avenues. Just then
some policemen were closing the park,
and ordering several homeless men to
leave. One large white policeman was
going from bench to bench, knocking over
people’s bottles with his club and rudely
ordering them to leave. One black man
protested this treatment. The policeman
grabbed him by the neck and threw him
into the gutter in the street, spraining his
wrist, and giving him a bleeding wound
on the head. Carl went up to the
policeman, and told him that what he had
done was a crime, regardless of the badge
he wore. The officer cursed at Carl, and
shouted that he had better not interfere.
Carl judged that the color of his skin
earned him a waming instead of an as-
sault. Both the victim and Carl later filed
complaints with the Civilian Complaint
Review Board, and Carl followed up the
applications with numerous telephone
calls to the CCRB, informing them of the
incident, Over a year later, he received a
letter from the CCRB telling him that be-
cause of his and the victim’s failure to
cooperate (!), the case against the officer
had been dropped.

These cases, along with many others to
which we have been witness over the
years, point to that amalgamation of
poverty and race in our society which has
caused the creation of a class of virtual
nonpersons, who may be abused with im-
punity. Though Police Commissioner
Benjamin Ward is himself an African-
American, this entrenched attitude of
racism persists in the ranks of an over-
whelmingly white police force. These in-
stances alsoreveal the degree of anger and
resentment which simmers just below the
surface in many members of the NYC
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Police Department, who feel maligned
and unsupported in their communities,
and in a city known for its violence, ex-
tremely fearful on the job. This complex
of grievances offers many officers a jus-
tification for leveling their hostility direct-
ly against anyone whobroaches resistance
to their authority. (More than one woman
at the Catholic Worker has encountered a
mixture of racism and sexism when she
has objected to police treatment of a black
man on the street - here, the stock response
has been to demand whether she would
make the same objection if the suspect
were guilty of raping her, her sister, her
mother, etc.)

As disturbing as these incidents are, they
read only as indicators of a practice of
violence which has culminated over the
past decade in greater New York in a
series of well known incidents in which
white policemen have actually killed
black people without cause. Locally,
nothing is more responsible for the crisis
of confidence of African-Americans in the
justice system than the needles, and un-
punished, use of deadly force against them
by the NYC police force.

The killing of Michael Stewart, a 25-year-
old photographer and model who was
beaten to death by transit police, gal-
vanized the despair of many blacks with

" the justice system. Mr. Stewart, a Brook-

lyn resident, was arrested on September
15, 1983, on charges of writing graffiti in
a Manhattan subway station. An eyewit-
ness stated that after 6 white transit police
had handcuffed Mr. Stewart, they
proceeded to bludgeon him, mortally
wounding him. He was unconscious when
he arrived at Bellevue Hospital. Two nur-
ses on duty later testified that on arrival,
every part of Mr. Stewart’s body had been
traumatized. He had lapsed into a coma.

Summoned to the hospital, Mr. Stewart’s
parents brought inadoctor to see their son,
but their physician was prevented from
conducting an independent clinical evalu-
ation on Mr. Stewart for 17 hours, while
officials insisted that he produce his medi-
cal diplomas and license. In themeantime,
the administration of Bellevue Hospital
told Michael Stewart’s parents thathe was
doing well, when in fact he was inacoma.
Michael Stewart never regained con-
sciousness, and after 13 days, he died.

MISCARRIAGES OF JUSTICE

The ensuing investigation and trial proved
a disgrace. One of the attorneys who con-
ducted the investigation for the Stewart

family reported that his work was
frustrated by every branch of the official
apparatus involved. Cooperation was not
forthcoming from the hospital administra-
tion of the transit police. The Medical
Examiner's office mishandled the foren-
sic report. The eyewitness was pressured
by the assistant District Attorney not to
testify against the police. In the end, the
police officers were found innocent and
allowed to walk free.

Michael Stewart's death was followed the
next year by the killing of Eleanor Bum-
purs, a 66-year-old grandmother who was
shot to death in her Bronx apartment. On
October 29, 1988, the police emergency
service unit was called to help evict Mrs.
Bumpurs, who owed 4 months back rent.
(Her rent was $98.85 amonth.) The police
say that during the dispute, Mrs. Bumpurs
threatened them with a knife. A white
officer, one of the 6 officers present, then
shot her twice, killing her. Mrs. Bumpurs’
family maintains that she was too ill and
infirm to have posed any serious threat to
the police officers. In the storm of protest
which followed this needless shooting of
an elderly, ill, and confused woman,
several officers were demoted, but no one
faced imprisonment.

Other black New Yorkers killed by white
officers in recent years include Randolph
Evans, Yvonne Smallwood, Clifford
Glover, Nicholas Bartlett. Only in light of
this history can the case of Tawana
Brawley be understood. Tawana Brawley
is a 16-year-old girl who was missing for
several days last year before she was
found in dazed condition; she said that she
had been the victim of a vicious racial
attack. Early on, the Brawley family and
their advisors announged they would
refuse to cooperate with the grand jury in
the case, because they believed that given
the blatantly racist nature of the justice
system, justice would not be done.

The grand jury finally prepared its report
without the testimony of the Brawley
family, concluding (over the protests of at
least one of the 2 black jurors) that Tawana
Brawley fabricated the attack on herself,
and her account of what happened to ber.
In spite of a plethora of unanswered ques-
tions, the underpinning of this much sen-
sationalized case is the experience and
conviction of African-Americans - which
the white legal officials involved have
been signally unable to comprehend - that,
when they are victims of hate violence
from whites, justice is utterly beyond their
reach.

Any discussion of the legal administration
of justice in this country must acknow-
ledge the question of whether there ever
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could be a system of justice in any authen-
tic sense of the word, in a nation as large
as ours, as urban, as industrialized, and as
powerful. Any mention of the failings of
the police force or the courts is bound,
now, to bring the rejoinder that the agen-
cies of law enforcement are up against an
unprecedented crime rate, and a wave of
violence aimed atlaw officers themselves.
This may be true, but it overlooks the
connection between such crime (especial-
ly related to drugs) and a culture which
exalts money, and identifies one’s worth
with one’s ability to spend and to con-
sume. We are aware on the one hand, of
the harsh actuality of the lives of the poor;
and we speak insistently, on the other
hand, against the burgeoning growth of
power placed in the impersonal hands of
the State - its bureaucracies civil and
criminal - while the lives of the excluded
ones become yet more desperate. But at
the same time it is constantly necessary to
exact an accounting from those who, for
better or worse, are in the positions of
authority, which is to say, rightfully, not
first of power, but of responsibility.

We witness in this city an outpouring of
shock and concern whenever a police of-
ficeriskilled in the line of duty, particular-
ly where the death has been drug-related.
These deaths are tragic, but our shame is
that they are not matched by any outcry
against deaths for which the police them-
selves are responsible or where victims of
white violence go undefended. The
Church shares in this shame when its
leaders neglect to speak out in the
knowledge that so many who have per-
petrated acts of violence of willful dis-
regard against people of color are
Catholics, who look to the teaching and
example of the Church for the formation
of their consciences.

We have been offered an ideal of justice
as a blindfolded lady holding the balanced
scales of impartiality. In Look Out Whitey!
Black Power's Gon' Get Your Mommal,
Julius Lester makes the call: “It might help
things a helluva lot if Justice would take
off that blindfold. Seeing a few things
might help her out, "causeit’s obvious that
her hearing ain’t none too good.”

Carl Siciliano Meg Hyre

Reprinted from the December 1988
Catholic Worker with permission.

BLACK ROBES/WHITE JUSTICE is avalil-
able from the DPA Library.

February 1990 / the Advocate 75

DRUG CRISIS BURDENS PRISON SYSTEM

POLITICAL sage Horace Busby makes a sobering observation about trends in the United States:
“In the 1950s and *60s,” he says, “everybody was busy building public schools. But the biggest
boom area of public contracting in the *90s will be prisons.” Mr. Busby’s forecast has come true
with a joltin Georgia. This state has launched a frantic building program as its criminal population
soars. The Georgia Department of Corrections is known humorously here as the “Department of
Construction.” But Georgia's desperate need for more prison space is no joke. In an interview,
Gov. Joe Frank Harris (D) concedes, “It’s enormously expensive. We can't keep up with it” The
reason: illegal narcotics pouring across the nation’s borders. A number of other states, such as
Florida, face equally serious crises. The Sunshine State's prison population is expected to zoom
from 33,681 in 1988 t0 77,352 in 1991.

The federal government also is struggling with overcrowded prisons. In space designed for 29,606
inmates, the federal system now has squeezed 45,924 - 55% over capacity, Although the focus of
attention in America's drug war is on front-line states, like Florida and California, the situation is
equally desperate behind the lines in states like Georgia. Four out of every 5 crimes in Georgia
today are drug-related. The state’s criminal system is so overloaded with drug crimes, and its
prisons so overcrowded, that thousands of Georgia felons get off scot-free - with no jail time at
all. Others serve only a small fraction of their sentences.

Michael J. Bowers, Georgia's attorney general, complains, “We are literally running that revolving
door that George Bush showed in his campaign ads.” Mr. Bowers asserts: “Our criminal justice
systemis broken - due to drugs.” Georgia's Organized Crime Council estimates that with criminals
going unchecked, illegal drugs have grown into a $7.5 billion-per-year business in this state. The
crisis has left Georgia officials with agonizing choices. The state’s prison syster will hold 19,900
convicts. But 15,000 new inmates will arrive this year. That means thousands will have to be
released to make room for them. These are the state’s most hardened criminals. More than 90
percent were convicted of either murder, rape, serious bodily assault, multiple burglaries, armed
robbery, or drug dealing. “So you tell me who to turn loose,” Bowers complains.

Because of overcrowding, many criminals sentenced for as much as 5 years will serve only 4
months. The average drug dealer does one year and 15 days. DuPont Cheney, state district attorney
in Hinesville, says “everybody in the legal system feels he is spinning his wheels.” Mr. Chency
offers this example. After an extensive investigation, police cracked a motel-theft ring - a father
and three sons - who had stolen millions of dollars worth of goods from tourists in southeast
Georgia. The father and sons got eight-year sentences. Because of overcrowding, they were back
on the street within 4 months, before the district attorney’s office could even process all the

paperwork.

Cheney says about half the prisoners released early because of overcrowding are back in trouble
immediately. Yet most convicted felons don't go to prison until they are found guilty several times.
John Siler, of the Department of Corrections, says the only way somcone would serve time after
one conviction for grand larceny would be to “burglarize the govemor’s house.” Throughout the
state, 135,000 felons currently are on probation, walking free even though “a great number of them
should be in prison” if there were space, Bowers says. Mr. Siler says new prisons are going up as
fast as the state General Assembly can appropriate the money. Another construction project called
“Fast Track” will add 1,600 beds at existing prisons, such as the one here at Forsyth. All this will
help push Georgia's capacity to 33,000 inmates by 1993 - but the state won't be able to rest on its
laurels. By the year 2000, officials estimate they must have spaces for at least 51,000 inmates to
keep the very worst offenders off the streets. Even then capacity won't be adequate. Attomey
General Bowers says if the state wanted to imprison “serious felons” for at least one-third of their
sentences, the cost would be “in the billions.” Bowers says: “No one understands the incredible
nature of this drug problem we face.”

The attorney general says prisons are supposed to serve 4 functions: punish wrongful acts, deter
crime, protect the community, and rehabilitate criminals. “We are doing none of those,” Bowers
says. “All we dois just process people. It's just ridiculous, and it has come home toroost. It's easy
for politicians to say, 'Get tough,’ but that is hogwash ... for the key is space in the prisons.” He
adds: “We've never faced the problem we have today.” Without more prison space, the work that
“judges, the GBI [Georgia Bureau of Investigation], and the police are doing is a waste of time.”

Siler says that “no one is more aware of the situation than the [criminals].” Bowers says felons
consider the justice system “as a joke.” Is there an answer? Short of solving the drug problem,
experts say it will be necessary to build more prisons, and find alternatives to prisons for those
whoaren'tlocked up. The “National Drug Control Strategy” guidebook issued by the White House
this fall concludes: “A large police force may be able to double the number of drug-related arrests
it makes, but unless there is a significant number of jails, prosecutors, judges, courtrooms, prisons,
and administrative staff, a point of diminishing returns is soon reached: More arrests mean less
thorough and effective punishment.” Beyond that, the report calls for alternative punishments, sach
as denial of federal benefits, halfway houscs, and house arrests. But the urgent need seems to be
more prison cells. As Mr. Busby says, it's a sad commentary on the *90s. One in a series of articles
about US border problems.

John Dillin Staff writer of The Christian Science Monitor P.O. Box 10116 Des Moines, Jowa
50340-0116. Reprinted with Permission. November 6, 1989.
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NCDC ADVANCED CROSS-
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October 28-Nov. 2, 1990
KY Leadership Center
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