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FROM THE EDiTOR

Thisissuetspackedwith alotofsignificant
information.However, this is oneof our
saddestissues.Our desireto incarcerate
seemsinsatiable.Perhapsmore of us are
addictedto incarceratingthe least among
us thantherearepeopleaddictedtodrugs.

It is troubling that 32% of those we im
prisonareblackwhenourstatehasbut 8%
who are black. The ‘justice" systemis
stackedagainstpeopleof color. Why is
this? Is this aconsequenceof pastracism
in theUnitedStatesso long uncorrected?
Isitaproductof continuedopenandsubtle
racismtoday in ourcriminal justice sys
tem?We’d betterfind out andcorrectthe
reasonsfor this racialdisparityif wehope
to haveanymoralintegrity.

The inadequacyof thestate’sfundingof
thepublic defendersystemis scandalous.
Prominentmembersof the KBA and
KACDL speakto the underfunding.The
Franklin County public defendersystem,
existinginourstatc’scapitalcity,isprinie
evidenceof how badthepublic defender
crisisis in Kentucky.Somejudgesin Ken
tonCountyarefollowing the lawassetout
in Chapter31 by ordering fiscal courtsto
payattorneyfeesin excessof $1,000.Few
otherjudgesin our statehavebeenwilling
to follow the law.

It is a time for leadershipin Kentucky,
somethingwe seeso little of. As Robert
JamesBidnittoobserved,"Problemsloom
large whenmendon’t."

EdMonahan

The Advocate Is a bi-monthly publication of
the Department of Public Advocacy, an In
dependent agency within the Public Protec
tion and Regulation Cabinet for administra
tive purposes. Opinions expressed In ar
ticles are those of the authors and do not
necessarily represent the views of DPA. The
Advocate welcomes correspondence on
subjects covered by it. If you have an article
our readers will find of Interest, type a short
outline or general description and send it to
the attention of the Editor.

Edward C. Monahan, Editor 1 984-Present
Erwin W. Lewis, Editor 1978-1983
Cris Drown. Managing Editor
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Overwhelming Caseloadand Pitiful Funding

THE ADVOCATE FEATURES
Franklin CountyPublicDefenderSystem.’A Full-time Office Wouldbe a Solution

The following oral interview with the
Franklin County public defender ad
ministrator, Scott Getsinger, was con
ductedon October23, 1989 by The Advo
cate.

What wasthe Franklin Countypublic
defender caseload between July 1,
1988 and July 30, 1989?

We had 554 appointmentsfrom the dis
trict court and circuit court in Franidin
County,346 appointmentsfrom district
court and 208 appointmentsfrom circuit
court.

How many of those 554 Franklin
County public defendersystemcases
actually went to trial, whetherthey be
felony or misdemeanor, in that fiscal
year?

We did 5 felony trialsand8 misdemeanor
trials.

How do you handle your conflict
situations here?

We try to getsomebodylocal tohandlethe
conflictcasewhenit comesup,if wecan’t
and we can’t give it to somebodywho’s
just willing to takethecaseon a tradeoff,
then we haveto ask theOffice of Public
Advocacy to find a conflict counseland
they’ve donethat.

And where does the money come
from for that?

It comesfrom our moneybut theconflict
counselis paid 100%of whathebills for
andthat comesoutof our allottedfunds.

In the last fiscal year you received
about $30,800in allotment from the
Department of Public Advocacyand
about $3700 in recoupment money
for abouta $35,000amountof money,
is that correct?

I believe that is correct for that time
period,yeah.

What hourly rate do you bill at?

Well, this is somethingthatwe didto help
us out a little bit. If I understandthe
statute,we’reallowedtocollect$35.00an
hour for in-courtand$25.00out-of-court
from thestatefunds,we can’texceedthat
amount.However, the amountof money
that the attorneyswho havebeenin our
systemand that Joe Newburgand I get
now is closerto 30%of whatwebill out.
So sincewe’renotcloseto recoupingthe
$35/$25 rate from the state funds, we
charge$45.00anhourin-courtand$35.00
out-of-courton our vouchersfor repay
ment purposes.We’re trying to increase
our repaymentsand that seemedto me a
goodway to dothat sincewe’renotgoing
to be reaching the maximum of what
we’re allowed to recoverfrom the state
funds.

With 554 appointments last fiscal
year,about $35,000that works out to
about$64.00per case.If you take out
the$3,000administrative expensefor
bookkeeping and the President, it
averagesout to about $58.00per case.

That doesn’tsurpriseme.

Are you prorating the bills that are
submitted for eachcase?

Weprorate throughouttheyear,on a year
ly basisandthenon a quarterly basistoo.

You’re paying how much on the
billed dollar?

Well, it varies,dependingon the funding
available,butI thinkit’s beenin theneigh
borhoodof 35%.

So you’re getting $35on the dollar?

Roughly, yeah, that’s real rough. And
that’s whatcausedall theother attorneys
that werein our systemto getout of the
system.It’s just that theyweren’t receiv
ing enoughto makeit work.

And how much would you estimate
that you have in unpaid bills in the
last fiscalyear, if you had paid every
thing 100%?

FromJuly 1, 1988 throughJune30, 1989,
$61,217.84.But we didn’t havethefunds
to pay any of that.

How do you and the other attorneys
that have dropped out feel about
prorating at about a third of the
amount billed?

Well, it’s probablynot entirely fair, it’s
the systemthat was used up until just
recently,and sincethere’sjust JoeNew-
burg and me left, wedon’t know exactly
how we’re going to handlethis, because
there’s still going to be some other
voucherscomingin from other attorneys
whohavehandledcases,butwith just the
two of us left, I imaginewe will still look
at thevouchersandfigureup a percentage
and pay whatevervoucherscome in the
samerate.

How long hasit beenjust youyourself
and JoeNewberg?

I guessit’s been,getting closeto a year
now.

How many attorneys in Frankfort
beenin the public defendersystemat
one time or another?

Over thelast4 or 5 years,6 or 7 hasbeen
the highestnumberwe had and we fluc
tuatedfrom that numberon down.

And why is it that so many have
droppedoutand nowit’s down to the
point where yourself and JoeNew-
burg are the only two that are willing
to do it?

Well, the only thing that they’ve told us is
the money situation,which werealize is
bad too. We arestill tiying to fmd a way
to maintainit, but I don’t know how much
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longerwe’regoing to beable to do that,
unless we get some additional funding
eitherthroughthe countyor throughthe
stateor the city, perhaps.But the other
attorneys,asfar asI know, havedropped
out specifically for the money andhave
indicated that they would be willing to
continueto take casesif they were paid,
guaranteedto be paid,eventhe$35/$25
rate. If theywere guaranteedthat, they’d
still do it.

What is the going rate for criminal
defensework in the private sector
here in Frankfort?

You know, it, it’s just hard to say in
criminal defense,it’s kind of, eitheryou
setarateoryourchargeanhourly rateand
hourly ratescan start outat $60/$75an
hourandgoonup oryou canjustget a set
fee for whatevertype of criminal case
you’re handling. It’s certathlyway in ex
cessof whateverisbeingpaid throughthe
public defenderfund.

Why have you all been able to be
willing to continue with such an un
fair rate of reimbursement?

Well, right now, we’re just tiying to keep
theprogramafloatandwe feelwe’vegot
to start exploring some avenuesto get
additionalfunding.As to whywe’vecon
tinuedto do it, I reallydon’t havea good
answerfor you,otherthanwe’ve enjoyed
itto anextentbutit’s gettingoverwhelm
ing and insteadof just dropping it al
together,whichweknowit goingtocreate
hasslesfor thejudgesandthe stateoffice,
both, we just try andfmd a way to hold it
together until somethingbetter can be
done.It mayreachthat point in the near
future, if nothing elseis done, we’ll just
haveto dumpthewhole program.

Both you and Joe Newberg have
private criminal defensepractices,
other than public defenderwork, and
you alsohave private civil practice?

Yes, and we hopethat our private civil

practicewould be more than our public
defenderwork, but unfortunatelyit’s the
otherway around right now.

What percentage would you say of
your timeare you spendingon public
defendercases?

Probably75%.

With a caseloadof 554caseslast fiscal
year,and two attorneysin thesystem,
that leavesyou with about 225 per
attorney per year, how are you able
to adequately handle thosecasesin
the way that an indigent Is entitled to
with alsothe need to have a private
practice?

That againisdirectly partof the problem.
Those things kind of compoundeach
other.With thenumberof attorneysdrop
ping out of the systemand with us two
being theonly onesleft, we don’t always
getoverto thejail to seepeopleasquickly
as theywantto be seen,or as quickly as
we’d like to seethem. Wetiy to prioritize
the casesasfar as how seriousthey are,
whether they’re in custody and to make
sure that their rights are protected.And
that’s why it’s taking somuchof ourtime,
becausewe havespenta lot of timedoing
that and that’s what’s taking time away
from our civil practice. We do have a
systemthroughtheclerk’s office, andwe
havea prettygood working relationship
with the County Attorney and the Com
monwealthAttorneyasfarasgettingthese
caseson thedocketwhenweneedto and
things like that. But it is kind of over
whelming and it does createsome
problemsofmaybenotseeingyourpeople
asquickly as they needto beseen.

What would you sayasa result of this
is the longestthat you’vebeen unable
to seea public defenderclient?

Well it dependsonthesituation,if they’re
injail, it dependsonwhenwegetnotified
of the case. Most of the time our only
notificationof thecaseiswhenweget the

vouchers through the clerk’s office in
dicatingthat we’vebeenappointed.Nor
mally there’ll be a trial date set or for
whenevertheir nextcourtappearancewill
beset.We try to contactthembeforetheir
court date,if they’re in jail, we try to go
seethemin jail beforetheircourt date,if
they’renot in jail, we write them a letter
at homeor wait until we hearfrom them
to talk to them before the court date.
Therearesomethat wedon’t seeuntil that
daythat they’re in courtandmost timesit
works out pretty well, we’re able to
resolveto everybody’ssatisfactionat that
pointonthemisdemeanorcases.But asfar
as time delay, that in Franidin County,
which is onea little nicerthansomeof the
other surroundingcountieswhere the
judgesareon acircuit, we’ve got4judges
herein town that arehere5 daysa week.
Soif there’ssomethingyou needto getin
frontof thejudge,anemergencysituation,
they’re very good about letting you do
that.

Can the both of you really do justice
to the 554 caseswith the inadequate
compensation and the pressure of
having your own private practice
too?

Well, I would say thebestway to answer
that would indicate the way that we’ve
looked,in order to properlyrunthepublic
defenderprogramin Franklin County
what I would recommendandadvisethat
therebe eithera stateofficehereor three
attorneysemployedfull-time. I believe3
full-time attorneyscould probably ade
quatelyhandlethepublicdefenderloadin
this county.

Do you think that a full-time state
office here would be one solution to
thisproblem?

Certainly.

Why is that?

It would give 3 people, at least however
many they assignhere,but I think three
would cover it, you could have three
people working full-time. I don’t know
how the office would cover that asfar as
fundingunlessthey wereableto approve
somemore staff positions so that there
could be an office here, that would of
course be a money matter with the state
office,but certainlythat’s oneanswer, that
there would haveto beproper funding for
that office too.

I understandwhat you’re sayingthen
Scott, if there were funding for three
attorneys, that would provide all the
500+ clients in this county with the
kind of representation that proper
funding would allowthem to have..,

Resourcesfor Prosecution and PublicDefenders

Counties Prosecution Defense Defense% ofProsecution$

1.FranklinCo. $142,642 $34,964 25%

2. Kenton,Boone,
Gallaiin $402,971 $1153,656 38%

3. Hairison.Pendleton,
Robertson,Nicholas $84,650 $28,460 34%

Total for the S Counties $487,621 $182,116 32%
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Well, I think it kindof works outlike that,
at leastfrom the figures too, when I was
just kind of glancingat it, I don’t know
whatthestateoffice is paying their start
ing attorneysor attorneyson theirstaffbut
I haveto think it’s in theneighborhoodof
$20,000/$25,000perperson.

Actuallythestartingsalaryfor Assis
tantPublic Advocate is $16,600.

Okay, well when I started with state
governmentit was$11,400,!think, but, if
you havethree peoplewho are starting,
thereyou are talking minimum of
$48,000/$50,000for thosethreesalaries
alone. Thenyou haveyour clerical staff
you’d haveto pay,so I would saywhen
you’re talking aboutrunninganoffice for
a year,you’re talking aboutoffice rental
and everything else, you’re still over
$60,000probablyquitea bit over$60,000,
andall they’repayingoutright now,is, I
don’t know, roughly $35,000or some
thing in that neighborhoodthis year. I
don’t know exactly what the figures are
that we getperyearnow.

You’re getting about $31,000 plus
several thousand dollars in recoup
ment.

Okay,but thatwould beoneway tohandle
it, of course,then if we could have
$60,000/$70,000for oursystem,wecould
handleit by contracttoo.

So how much would you say then
again,that it would take for you to
run the system through this part-
time/private public defender system
with fair reimbursement.

For a fair reimbursement,looking at our
figuresfrom 88-89,it lookedlike roughly
$97,000was neededto pay theattorneys
100% on their vouchers.But, so that
wouldprobablybe somewhatclose,how
ever,we could probablygetby witheven
a little less than that guaranteeingattor
neys a certain amount. I think if we
guaranteedthem a certainamountand it
wouldn’t necessarilyhaveto be a $45 an
hourin-courtor a$35 anhourout-of-court
rate. If you can evenguaranteethem
$35/$25 or somethinglike that, I think
we’d getmorepeoplein theprogramwho
couldprobablyhandleit like that. As far
asmoney,I’m guessingstill we’relooking
at minimum$75,000.

And in effectwhat you’re sayingthen
is the difference between$75,000or
the $90,000will, and the actual reim
bursementof thirty somethousandis
basicallya pro bonowork then done
by Franklin County lawyers?

Yeah, I guessto someextent that is, there

is a lot of attorneys in town that do some
pro bono work on civil matters.Wehave
a CentralKentuckyLegalAid which, has
attorneysin theirpro bonosystemthat do
someprobonodivorcecaseswhichwedo
someof thoseaswell.

But in effect you all arebasically un
derwriting asindividuals...

Yeah,yeah,obviously we are.Obviously
weare,andwe’d like to beefup ourrepay
ment systemtoo, to help themoneycom
ing in from thestate,if we cangetmorein
on repaymentsthen that works too. It’s
tough to get a handleon,onall thefigures
and what we do, becausewe just have
enoughtime to takecareof thecaseswe
have.

Doesthefiscalcourt here in Franklin
County contribute any money to the
public defendersystem?

Theyhaven’t for sometime, I think it was
2 or 3 yearsago,I pickedup a checkfor
about$1,500.

Did you know why the fiscal court Is
not currently contributing any
moneyto the public defendersystem?

No, Idon’t, andI’m surepartof that ismy
fault for not getting on them earlier
regardingthis and that’s somethingI’ve
tried to takesteps to do hererecentlyby
meetingwith the County judge and the
next step would be going in front of the
fiscal court to ny to get someadditional
funding from them.

The Kentucky Court of Appeals in
the caseof BoyleCountyFiscal Court
vs.Shewmaker,666 S.W.2d759 Ky.,
1984 has made clear that fiscal
courts are responsible for any
shortfall in funding from the state
public defender program.

Yeah,I’m familiar with that case.

Is it likely that that legalruling should
be applied to Franklin County to
makeup the $60,000shortfall?

Public DefenderMoney Allocated per Case,Kentucky, Nationally

PUBLIC DEFENDER SYSTEM AMOUNT

1.FranklinCo. $58.00
2. Kenton, Boone,Gallatin $45.25
3. Harrison. Nicholas,Pendleton,Robertson $78.83

STATES RANK IN NATION AMOUNT

NewJersey 1 $540
Alaska 2 $468
Wyoming 3 $431
Montana 4 $413

KENTUCKY 47 $118
Virginia 48 $116
Mississippi 49 $107
Oklahoma 50 $102
Aikansas 51 $63

Starting Salariesfor Office Directors

CommonwealthAttorney $54,964
DPA DirectingAttorney $27,072

Entry Level Salaries

AssistantCommonwealthAttorneypart-time S17.904
DPA AssistantPublic Advocate $16,608

February1990/TheAdvocate5



Well, we certainlyfeel that that caseis
precedentandwould be consideredsuch
in Franklin County.Otherattorneyswho
havedroppedoutofoursystemhave,from
what I understand,consideredfiling suit
against the county and we’ve thought
aboutit ourselvesand it maycometo that
but we’re hoping it doesn’t and we’re
hoping we can fmd other ways to get
moneyin theprogrambut if we can’tand
it lookslike that’sour onlyrecourse,we’ll
probablyhaveto usethat aswell.

How doyour public defenderresour
ces compare to Commonwealth At
torney and County Attorney resour
ces?

In Franklin County,we have 2 part-time
public defenders.In Franklin County we
have a full-time County Attorneywith 3
part-timeassistantsand we’ve got a full-
time CommonwealthAttorney with 2
part-time assistantsand of course they
have their supportstaffaswell.TheCoun
ty Attorney has 2 or 3 clerical people
working thereasdoestheCommonwealth
Attorney has at leastone. So, you know,
we’re up against,there’s2 ofusup against
all thatandso it’s far below the resources
that’s availableto them.

That’s not even counting the hives
tigative....

Oh, yeah, that’s just looking at the
prosecutorsthemselvesandtheir offices,
right.

Do you have any idea what an Assis
tant Commonwealth Attorneyor As
sistantCounty Attorney would make
as comparedto what the allotment is
here for Franklin County?

No! don’t. I’m guessingthat theAssistant
County Attorneys get paid, I’d give a
guess between $15,000-$20,000range,
theAssistantCommonwealthAttorneys,I
would assumegetpaid a little higherthan
that. So,we’re still talkingaboutfunding,
morefunding for that than we do for the
public defenderprogramjustfor assisting
alone, not evenconsideringthe elected
prosecutors.

Looking back over this fIscal year
what would you term your biggest
successishere in theFranklinCounty
public defendersystem?

The biggestsuccess?That’s a toughone,
wehaven’t had many successes.We do
feel that we, that the attorneysthat have
been in our programhave donequality
work for the peoplein this county,we do
feel that, only with two of us doing the
work now4 it’s certainlymore difficult to
be able to say that, we’d like to but it’s

difficult. But I guesswe don’t have any
reallybig successesrightnowbecausethe
programis prettymuchin an all time low.

Due to the pressuresof the longstand
ing inadequatefunding In Franklin
County are there alot of thepeoplein
district court who are entitled to an
attorney but aren’t getting one be
causeof the inability to appoint the
two of you to all of thosecases?

Well no, everybody that is appointedan
attorneygetsanattorney,if we, if thereis
aconflictJoeandlwill getsomebodyelse,
we do havesome attorneyshere locally
that haveexpresseda desireto handle
occasionalconflict casesso we can do
that, this is mostlypeoplethathavebeen
withour systembefore,we cancoverthat,
andif we can’t get a conflict attorneyand
if their defensesdo differ wherethey do
needone,we’ll askthestateoffice to get
one, but I don’t think peoplenotgetting
counselhasbeena problem. I think we
needtotightenupwith thejudgestomake
sure that everybody who does havea
public defenderis truly indigent. There
have beentoomanycaseswhereI endup
representingsomebodywho is employed
full-time.

In looking at the upcomingGeneral
Assemblyare there anyareasof sub
stantiveor other criminaljusticelaw
that you would like to seechangedto
improve the system?

As a defenseattorney, there’s always
ideasthatwehave to, that we think would
improveour systemandmakeour jobs a
little bit easier,but I’m sureyou’re going
to find different opinions from the
prosecutorsas well. No, right off hand,
otherthangoing into a lot of detailwith a
lot of differentcases,I don’t think there’s
anything,that we’ve hadthe time to con
siderchangingwhatwe’d like to seeright
now,islike tosee,at leastwith theGeneral
Assembly the funding for the Franklin
countysystemget a little betterandto be
able to allow us to get morepeopleback
in the program to representthe indigent
defendants.

If a full-time systemwould be a solu
tion here, would there be support
among the current part-time public
defenders and the prosecutors and
thejudiciary and fiscalcourt, in your
opinion?

Oh yeah,fornumberone, there’sonly two
ofusrightnowin thepart-timesystemand
if a stateoffice came down the road, I
don’t think we’d have anyproblemwith
that, we would like the opportunity to
continueto handleit thewaywe’vehand-

led it, if that is a possibility,but if it isn’t,
yeah,!don’t thinkthere’dbeanyproblem
with theprosecutorsor anybodyin town
working with attorneysdoing public
defenderwork. Won’t be anyproblemat
all, we’ve always had a good working
relationsip in dealing with prosecutors
here.

Any other thoughts that you have
Scott, that you’d like to share with
peoplethat read TheAdvocate?

I assume,my only adviceto otherpublic
defenderswould be don’t let your system
getasbadasoursdid beforeyoutry to do
somethingaboutit. That’s probablybeen
our fault asmuchasanything elseby not
trying togetmoremoneyfrom thecounty.

Scott Getsinger has been In private prac
tice in Frank!ottsince 1984, prior to that he
was Director of the Worker’s Compensa
tion Boardin Frank!ott. He went to Indiana
University and went to the University of
Louisville Law SchooL He’s been in the
Franklin County publlc defender program
for5years andits administrator for3years,
taking over from Jim Benassi.
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FULL-TIME PUBLIC DEFENDER OFFICE IN FRANKFORT
Interviewwith Larry Cleveland,AssistantCommonwealthAttorney

In a December, 1989 interview, Larry
Cleveland, an Assistant Commonweaith
Attorney in Franklin County, expressed his
views on the Franklin County Public
Defender System from his current
prosecution perspective and the pérspec
tive of formerly being a part-time public
defender in Frankfort.

When were you involved in the
Franklin County Public Defender
System?

From 1982 to 1986.

You’re now an AssistantCommon
wealth Attorney in Frankfort?

Yes, I havebeensince 1986.

Why did you quit being a part-time
Franklin County public defender?

I got out of it primarily becauseI hadtwo
public defender defendants who filed
complaints with the Bar Association.And
that’s why many other Frankfortlawyers
getoutofthesystem.TheBarAssociation
makesyou answer thesewhether they’re
meritlessor not and you haveto go to a lot
oftrouble. It takes timeandyougetscared.
It is soon not worth it. I determinedit to
benotworthit whenansweringthesecond
suchcomplaint,both of which were dis
missedasmeritless.

Right now we’ve only got two guysas-
iively doingpublic defenderwork, which
is a real bad situation becausewhen you
haveco-defendants,you’ve gotconflictof
interestproblemsbecausethesetwo guys
arepartners.And youknow,gettingsome
body elseto takeone of thesecasesis
awful, real hard.

Why is that?

Becausenobody wants to touch one.
Nobody wants to deal with the unfairly
low funding. It’s kind of an expensive
hobby.WhenI did it, I’d bemaking$2.00
or $3.00anhour for the work! did.

Literally?

Yes, not even minimum wage. Another

thing about it is you canwind up hurting
your relationship with the court when
you’re defending thesepeople. By this I
meanto say to do a proper job of repre
sentinga defendant in most ofthe casesin
which! was involvedasa public defender,
it is necessaryto be very aggressive.
Many of thesedefendantsbeing repeat
offendersand having somehistory with
theJudgeandCourtpersonnel,I oftenfelt
I becametoo closely identified with the
defendant,and humannaturebeing as it
is, sometimeswonderedwhen I lost a
closeissuein a civil motion or civil bench
trial whether somethingI saidor did in an
earlier public defendercriminal proceed
ing may not have had somethingto do
with it. That canreally put you on the
hornsof a dilemma.

What would you think it would take
financially to run the Franklin Coun
ty public defender system correctly,
total amount of money?

I don’t know. What I would love to see
themdo is hire a full-timepublic defender
or defenders.I don’t care if it issomebody
justright out of law schoolthat just wants
to learnhow to tiy cases.Andhaveit done
by full-time publicdefenders.That’swhat
I would really like to see.

Why doyouthink that’s the bestsolu
tion?

You know, becausea part-timesystem
just cannotprovidethe timenecessaryto
representall the many clients fully.

Any other thoughts?

I hope it doesn’tsoundthat I’m being
critical becauseI donotintend to criticize
the peoplenow doing public defender
work here, but I would really prefer to
have a full-time public defender, I really
would. That’s the way I seeit.

What would you guessyou are owed
if you had been paid 100% rather
than havingbeenprorated during the
yearsyou weredoing public defender
work?

It was a substantialamount of money,
thousandsof dollars.

The Franklin system is only funded
at $58.00 a case.

I don’t seehow they canstaytherethen.
Imean,Icouldn’tjustify it.
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INTERVIEW WITH WILLIE PEALE
FrankfortPublicDefenderSystem:TooManyCasesto HandleProperly

What were the main reasonswhy you
quit doing public defender work in
Franklin County?

The overburdenedcaseload,to be quite
honestabout it. Therewerejust too many
casesto handleproperly especiallyin light
ofthemeageramountwe werebeingpaid.

Whatwasthe rate that you werepaid
at during the years you worked
there?

In 1980 we were getting 95 to 100% of
what we could receivethrough the state
guidelines.

What were you all billing at? $25 and
$35per hour?

Yeah,$25 and$35. In 1985 it was down
to 49%. When I got out of the program,
really last year,! figured at onetime I got
paid $3.50 per hour. I could go to
McDonald’s and getpaid that.

That is incredibly low.

It was very meager for what was being
done.

In the sevenor soyearsyou worked
substantiallyfor the public defender
system in Frankfort, how much
would you sayyou didn’t getpaidthat
wasowedyou?

I think in 1987 I had figuredthat if! had
beenpaid a 100% for the time, the actual
timewith theway thecaseloadwent,! lost
something like $14,000maybe$15,000
dollarson billables.

That is just for one year?

It seemedlike the numberof casesjust
proliferatedall of a sudden.

What’s the solution to make the
Franklin County Public Defender
System really a viable system that
would provide the very best repre.

sentationfor indigents.

Properfunding isat thebedrockof it. The
statehastoincreaseitsshare.More impor
tantlywouldbeforthecountygovernment
to contributea fair share.If lamcorrectI
think theyhavenotcontributedanything
to theprogramin recentyears.I think we
usedto get$1500dollarsfrom thecity but
wegotnothingfrom thecounty. Theavail
able revenuesourcesthat havethe legal
responsibility of serving its citizenry
should bear the brunt of the financial
obligationforproperfunding.

What do you think it would take to
properly fund the systemfor a year?

$60,000to $70,000.

Would a full time office in Frankfort
ever be a solution to the problem?

Thatisapossibility,andlseethatasavery
realprospectwith theway thingsarecon
tinuing to deteriorateat this point. A full-
timeoffice in Frankfortwould assurethat
the only concernandfocus of the prac
titioners would be their indigentclients.
But, I think the costsfor staffinga local
public defenderoffice would besubstan
tially higher than what I feel would be
adequate funding to properly run the
presentFranklinCountyprogram.

Any other thoughts you want to give
me?

Thereistremendousneedfor quality legal
representationin thepublic defenderpro
gramand!think ourFranklinCountyBar
Associationhas done well in providing
quality legal serviceoverthe years.The
local Bar Associationhas acceptedas its
professionalresponsibilitythe legalrepre
sentationof indigentcitizensof the coun
ty. It’s just unfortunatethat the funding
sourceshaven’t felt the same senseof
commitment,andif theywould,!think the
program as it has been establishedin
Franklin County and has successfully
operatedfor over 20 yearscould again

provide thesamequalityserviceit hasin
thepast.

WILLIE E. PEALE, JR.
Attorneyat Law
219 St. Clair Street
Frankfort,KY 40601
502 875-4714

LOW PAY AND HIGH
CASELOAD PREVENTS

PROPER REPRESENTATION.
IN FRANKLIN COUNTY

The two Franklin County attorneys
doing the public defender work
receive an average of $58.00-per
public defendercase.They handleS
excessof 500 casesyearly in addItion
io tlIPV? °?:

anattorney thatwill work with meand
try to prove my innocence. This is
going to tke a lot of time ãndiñves-.
tigation." - -. -

- -

Due to inadequatefunding and high
caseloads,public defender clients in
Franklin County are not getting the
representationthey areentitledto.
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Relateyour pastinvolvementwith the
Public Defender Systemas an attor
ney in it and asits administrator.

During themid to late 70sandearly80s,
I wasanactiveparticipantin the Franklin
County Public Defender Program.For
severalyears I actedaslocal administrator
of the program. During the same time
frame, we had between 12 and 15 local
attorneyswhoparticipatedintheprograin.
Initially there weresufficient funds to pay
ona reducedbasisfor thework performed
by the participatingattorneys. However,
with the implementation of thenew Court
systemand an additional District Judge
position,theworkloadincreaseddramati
cally andthe fundingdidnot. Becauseof
the lack of funding and the increased
workload, the attorneysinvolved in the
program received very little and some
timesnocompensationfor the work which
they performed. Currently the Public
DefenderProgram in Franklin County ap
pearsto lack sufficient funding to attract
attorneyswilling to participate evenon a

Recently,William P. Sturmfiled a claim
with the Franklin Fiscal Court for
$10,684.62duehimfor his unpaidfeesin
public defendercaseshe handled from
1986 through 1988,but for which he was
onlypaid$.48onthedollarby the Franklin
County public defender system. The
money he hasdemandedwascalculatedat
$25.00perhourfor out-of-courtworkand
$35.00perhour for in-courtwork, a rate
well below theprevailingratefor criminal
defensework in FranklinCounty.

Theproratedlevelof compensationthat he
receivedfor the threeyearsthat he was in
theFranklin Countypublic defendersys
tem is clearly belowafair levelofcompen
salion.Justasclear, the FranklinCounty
Fiscal Courtis legallyrequiredtopay the
unpaid fees under the holding of Boyle
County Fiscal Court vs. Shewmaker,
Ky.App., 666 S.W.2d 7591984andthe
recentlydecidedCourtof Appealscaseof
Kenton/Ga/latin/BoonePublic Defender.
Inc., vs. Lape, Ky.App., December1,
1989No. 89-CA-630-OA.

WhencontactedabouthisunpaidFranklin
County public defenderfees,Bifi Stunn
saM, "I still expect to be paid for these
services.I hate to suethe countyorothers
and makemyselflooklike abadguy or a
greedyperson,but! needto be paid at the
$25.00and$35.00per hour level set by
statute. I also want to force this issue,
which the Franklin County Fiscal Court
has ignored,for thebenefitof theattorneys
who will work for the Public Defender
Systemin this countyin thefuture. They
deserveto be paid at a seasonablelevel
without havingto sueto gettheirfees."

Whenaskedwhy he nolongerdoespublic
defenderwork and why only two local
attorneysin Frankfort are willing to do
public defenderwork now, Bill said, "I
droppedoutofthePublicDefenderSystem
primarily becauseof the low pay. When
my effective attorneyfee rate droppedto
$8.00 - $9.00 perhour, I had to get out.
This hourly rate would not evencover its
pro-ratsshareof my office overheadex
panses.I canonly assurmthat otherattor
neys have dropped out of the Public
DefenderProgramfor the samereason.I
firmly believethat if theeffectivebilling
rate were $25.00and$35.00perhour, as
mandatedby statute,therewould be more
attorneysin the Public DefenderProgram
in this countyandmany attorneyswould
stayin theprogramfor a longerperiod of
time."

WRITTEN INTERVIEW WITH
BOB BOWMAN

FORMER FRANKLIN
PUBLIC DEFENDER

DEMANDS PAYMENT FROM
FISCAL COURT

reducedfeebasis.

ROBERT A. BOWMAN
Attorney at Law
P.O. Box 231
222 WestMain Street
Frankfort,KY 40602
502 227-7400

WHAT DO WE VALUE
MORE?

A ticket to a Bengals football game
cancost$29.00.Two Bengalstickets
would cost $58.00. That is all the
FraiildinCountypublic defendersys
tem hasto spendon thecasesit hand
les for over 500 Franklin County
citizens.

LEGISLATIVE RESEARCH COMMISSION
PERSONAL SERVICE CONTRACT REVIEW SUBCOMMITTEE

MAXIMUM RATE SCHEDULE

Class

Attorney Individual
AttorneyFirm
AttorneysTitle Search

Appraisers

Auditors Individual
Auditors Firm
Dentist
MedicalDoctors/Psychiatrists
MusicalEntertainer/Instructor

Not to Exceed

$40perhour
Partner/Principle$75/lr.
$125 persurfacetitle;
$300 permineraltitle;
$1,000pereachcasecompleted
in Circuit Court
$500 perbrief for Courtof
Appeals
Negotiablefeebasedon $350
perdiem
$40
Partners/Principleto $75/br.
$50/hr.
$50/60hr.
$15/hr.
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FISCAL COURT’S FUNDING
OBLIGATIONS

Kenton,Boone,Gallatin PublicDefenderSystem

KENTON PUBLIC DEFENDER
SYSTEM

When the Kenton County Public
DefenderSystemfirst beganoperatingin
1973, ourcontractwith the KentonCoun
ty FiscalCourtcontaineda term wherein
the Kenton CountyPublicDefender,Inc.
agreedthat it would seekno funds from
theFiscalCourtother thanthefunds for
wardedto the Fiscal Court by the Com
monwealth throughthe Public Advocate
pursuantto the terms of KRS 31.0502.
We functioned from 1973 until ap
proximately 1980without requestingany
funds,however,during that timewewere
only able to compensatelawyers at the
rate of $15.00 an hour for out-of-court
work and $25.00 an hour for in-court
work. Further,wefrequentlydidnothave
sufficient funds to satisfyall of ourbills,
evenat that low rateof pay, andwewere
forced to prorate our payments- some
times paying only $30on the dollar. By
1980,it was quite clearthat we musthave
additional funding. Therefore, we ap
pearedbefore the Kenton County Fiscal
Court to requestfunding. The Court
respondedby agreeingtopay $10,000.00
per year to the Public DefenderSystem,
once again,extractinga commitmentthat
we would seekno additionalfunds.

A THREE COUNTY SYSTEM

In 1983,the Public DefenderCorporation
servicing Kenton County consolidated
with the Public Defender Corporation
servingBooneCountyandGallatinCoun
ty. At that time, thePublic Advocatecon
solidatedthe funds provided to the three
countiesinto one lump sum, and began
supplying thesefunds on quarterlyallot
ment to the Kenton County FiscalCourt
for forwarding to the Kenton-Gallatin
Boone PublicDefender,Inc. The Boone
CountyFiscalCourtvoluntarilyagreedto
contribute $10,000.00per year to thecor
poration. thereby matching the Kenton
CountyFiscalCourt contribution. Addi
tionally, all court-ordered recoupments
pursuantto KRS 31.1204are also for
wardedto the corporation,a sum which

has always yielded approximately
$12,000.00peryear.

REDUCED FUNDING

In 1985,the Kenton County Fiscal Court
reducedits contribution to the sum of
$5,000.00per year.

COURT OF APPEALS ORDERS
FISCAL COURT TO PAY

IN CAPITAL CASE

Approximately2 yearsago, in responseto
the dramaticdecreasein the number of
Northern Kentucky attorneyswilling to
perform Public Defender services, we
beganworking with the Fiscal Courts of
Kenton, Gallatin and Boone Countiesin

anattempt to acquireadditional funding.
To date,despiteall our efforts,no mean
ingful negotiationshave occurred.There
fore, we have beenforced to seekcourt
ordersrequiring the FiscalCourt to sup
plementour funding onseveraloccasions.
In theGregWilsoncase,a capitalmurder
case tried approximately a year ago in
Kenton County, the trial judgerefusedto
sign an order prior to trial which would
have requiredtheFiscalCourtto provide
additionalfundingsothat attorneyscould
befoundto representMr. Wilson. How
ever, at the conclusion of the trial the
judge ordered $20,500.00in fees to be
paid to the defenseattorneys eventually
selectedby the Court, and orderedthat
thesefees only be paid out of the state
allotment to the local Public Defender
Corporation.

Bob Carran

FISCAL COURTS MUST PAY PUBLIC DEFENDER FEES OVER
$1,000 COURT OF APPEALS RULES

In Kenton/Gallatin/BoonePublic Defender,Inc. vs. Lape,Ky.App., December1,
1989No. 89-CA-630-OAthe Courtof Appeals decidedin anoriginal actionout
of the KentonCircuit Courtthat Kentuckystatuteslimit theDepartmentof Public
Advocacyto paying$1,000percase.

The appellatecourt ruled that the trial court canorderan appointedattorney$1,250
perfelony casebut DPA canonly pay $1,000of that fee. Assignedcounselcanbe
paidmorethan $1,250if the trial court finds specialcircumstanceswarranta higher
fee.

The county fiscal court"must pay feesin excessof the statecontributionof $1,000
regardlessof whetherthepersonis appointed or assignedin the casepursuanttoKRS
3 1.070or KRS 3 1.170" if the circuit courtordersit. Id. at 4.

"Kentucky RevisedStatutes,Chapter31,provides that countiesare to ‘appropriate
enoughmoney to administerthe program of representation[they have] elected."Id.
at 6.

TheCourt further stated,"We believethe statute is clear that the countiesmust make
adequateprovisionsfor themethodof representationtheyhavechosen,BoyleCounty
Fiscal Court,666 S.W.2dat 762, and that countiesmust pay that portionof any fee
iwardedthat exceedsthe statecontribution."Id. at 7. .

A copyof the opinion can be obtainedby contactingDPA’s librarian.
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Subsequently,the Court of Appeals, in
ruling upona Motion for Writ of Prohibi
tion filed by the Kenton-Gallatin-Boone
PublicDefender,Inc., found that theKen
ton Circuit Courthadfailed to follow the
requirementsof KRS Chapter31, and,
additionally, ruled that any such fees
awardedmust be paidby the FiscalCourt
The Courtof Appealsruled that if counsel
is appointed to represent an indigent
defendant,the Public Advocate’sOffice
is authorizedto pay that personno more
than$1,000.00in feesfor the defenseof a
singlepersonin any case.The Court fur
ther ruled "the statute directs that the
countymustpayfeesin excessof thestate
contribution of $1,000.00regardlessof
whether the person is appointed or as
signedto thecasepursuanttoKRS 31.070
of KRS 31.170."

CIRCUIT COURT ORDERS
FISCAL COURT TO PAY

Our attempts to obtain funding for the
defenseof GregWilson, while unsuccess
ful in the Greg Wilson case, led us into
attemptsin otherseriousfelony cases.In
Commonwealthv. Newman,pending in
theFourthDivision of theKenton Circuit
Court,wewere successfulin obtaininga
court order which requires the Kenton
County Fiscal Court to supplementthe
funds made available through the Public
Advocate’s allotment so that any dif
ference between the Public Defender
funds andthe rate of $50.00perhour for
out-of-courtwork and $75.00perhour for
in-courtwork shall be provided, in full, by
the Kenton County FiscalCourt. In the
matter of Commonwealthv. Morrison, a
motion hasbeenfiled, and a hearinghas
beenheld, wherein an order similar to the
Commonwealth v. Newman order is
sought. The result of the orders and
opinions rendered in the threecasesthus
far may causetheKenton County Fiscal
Court to be obligated to pay approximate
ly $40,000.00-$50,000.00to various
defenseattorneys in these3 casesalone.
Additionally, thereare now similar mo
tionspendingbeforeotherBooneCounty
and Kenton County judges arising outof
two felony murder caseswherein arrests
haverecentlybeenmade.

COUNTY ATTORNEY DESIRES

As you can imagine,our attemptsto ac
quire additional funding have met with
resistancefrom somecountyattorneys. In
CampbellCounty,thecountyattorney has
drafted a proposed contract between the
Public Defender System and the
CampbellCounty Fiscal Court wherein
the Fiscal Court would have, in essence,
completeand totalcontrol over thePublic
Defender System. This contract, if al

lowed,would evenallow theFiscalCourt
todeterminewhowill bedoingthePublic
Defender work and whether they are
doing it to the satisfaction of the Fiscal
CourtObviously, all of this wouldoccur
under the legal guidance of the county
attorney.

Since this appearsto be an obvious con
flict, anopinionhasbeensoughtregarding
the ethics involved in a county attorney
advisingthe Fiscal Court on its negotia
tionswith a public defender corporation
while that samecounty attorney is also
fulfilling his function as a prosecutingat
torney inthe criminalcourtsofthecounty.

Also, there have been local newspaper
articlespublished wherein a countyattor
ney expressedhis opinionthat thecounty
could contract with a local attorney or
group of attorneysandprovide thedefense
servicesat a cheaper rate than they are
presentlybeingprovided by contracting
with the Public Defender Corporation.
Such actions as these have led to the
Campbell County Public Defender Cor
poration contractingdirectly with the
Public Advocate, rather than the
CampbellCountyFiscalCourt, and are
leading the Public DefenderCorporation
for Kenton, Gallatin andBooneCounties
to consider a similar-typearrangement.

$100,000.00NEEDED

It is our belief that should we be able to
acquirethe sumof $100,000.00per year
from our respectiveFiscalCourts, thecor
poration servicing Kenton, Gallatin and
BooneCounties would thenbeable to pay
roster attorneys the sum of $40.00 for
in-courtwork and$20.00forout-of-court
work, and have no fear of having to
prorate theseamounts.While this is ob
viously a very modestfee structure,we
believe that attorneys in Northern Ken
tucky will continueto provide the neces
sarydefenseservicesat this fee rate, due
in no small part to their strong pro bono
senseof responsibility. Additionally, the
negative psychologicalimpact of paying
a low fee rateand then having to prorate
it to an even lower fee rate would be
removed.

FISCAL COURTS FUND PUBLIC
DEFENDERSELSEWHERE

It isour strong hopethat in the firstmonths
of 1990,we will be able to havemeaning
ful negotiationswith the representatives
of theFiscal Courts we serve.If not, we
are preparedto continue taking all avail
able legal action to insurethat ultimately
the Fiscal Court will assumethe respon
sibilities given to them by Chapter 31.

A state system whereina Boyd County
supplies its defensesystem with
$107,040.00peryearandaFayetteCoun
ty supplies its defense systemwith
$114,250.00 per year, but 3 Northern
Kentucky countiesonly supply their sys
tem with$15,000.00peryearisunaccep
table.

ROBERT W. CARRAN
PublicDefenderAdministrator
Kenton,Gallatin, BoonePublicDefender
System
Attorney at Law
314 OreenupStreet
Covington,Kentucky 41011
606581-3346

MASSACHUSETTS
INCREASES PUBLIC

DEFENDER BUDGET BY
$18 MILLION

The December20,1989BostonGlobe
reported that theMassachusettspublic
defenders have receivedbudget in-
creasesoverthe last 3 years,including
an$18 million increase this yearfor a
total of $56 million.

The Massachusettspublic defender
systemhandlesabout 2 1/2 times the
cases that the Kentucky public
defender system handles. Mas
sachusettsfunds its public defender
system at 6 times the level of
Kentucky’s.

Massachusetts starts its full-time
public defenders at $26,000.
Kentucky’s starting public defender
salaryis $16,608.

PublicDefenderLeaves
Kentucky for $8,000Raise

Julius Aulisio, anassistantpublicadvocate
in DPA’s Moreheadtrial office, resigned
December28, 1989 to take a full-time
publicdefenderpositionin Florida.He will
bepaid $8,000morein Florida thanhe was
paid in Kentucky. Not surprisingly,
Aulisio said he wasleaving for financial
considerations.He hadbeenwith DPA for
5 andone-halfmonths.

DPA has a turnover rate3 and one-half
timesthe averageof stategovernment,no
doubt duein largepartto DPA’s incredibly
low salaries.
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SHERYL G. SNYDER, ON INDIGENT DEFENSE
President KentuckyBar A ssociation

Providing proper legal defense to indigent defendants in capital cases has reached crisis
proportions in Kentucky. The work load exceeds the capacity of the few public defenders
we have. The level of stress involved in defending only capital punishment cases creates
a tremendous burnout factor. The public defenders are paid approximately one-third the
salary given to a student straight out of law school who commences work for a mor law
firm in Louisville or Lexington. Providing only $2,500 to an attorney in private practice to
defend a capital case doesn’t begin to provide an adequate defense.

The goal of our criminal justice system should be justice, not incarceration or execution.
Those punishments should be Imposed only after complete due process of law. Those who
believe In the deterrent value of retributive justice have to be willing to pay not only for
prisons in which to incarcerate the convicted, but also a truly adequate defense for those
literally on trial for their life. My single miscarriage of justice in a capital punishment case
carries too high a price for society to accept.

The General Assembly should exert every effort to adequately fund the DPA’s full time staff
lawyers and contract lawyers who handle capital cases. Simply, justice requires no less.

SHERYLG. SNYDER
President Kentucky Bar Association 1989-90
2600 Citizens Plaza
Louisville, Kentucky 40202
502 589-5235

INTERVIEW WiTH CHARLES R. COYI
FORMERKBAPRESIDENT

$2500CapitalFeeis an Insult

A December, 1989 interview v.4th Charles
A. Coy presents his views from the unique
perspective of a former prosecutor, former
President of the KBA 1968 and as a
criminal defense attorney.

Kentucky hasrepeatedlyrecognizedthat
attorneys cannot be forced to represent
indigent citizens accused of crimes
without being fairly compensated.Why is
this important?
Because persons accused of crime will
increasingly go unrepresented or at best,
under represented. This will inevitably lead
the bench and bar into further public dis
repute.

Doesthe amount of resourcesavailable to
an attorney in a case, especially the
amount of money he or she Is paid, make
adifference in theway anattorney repre
sents aclient? Why?
Yes. Time is money. If one cannot,
economically, devote the necessary or
even appropriate time to a client because
of economic pressures and considerations
the quality of representation must suffer.

Is it fair to compensateKy. public
defenders with starting salaries of
$1S,000-$16,608,and with contract fees
that are at a minimum wage rate, and
capitalcasefeesthat have a maximumof
$2,500?

‘Jo. Because of my answers to the above

and for the further reason that public ad
vocacy can attract only those who do it as
a mission and forget the pay and those who
can onlyfind employment in publicdefense
work. The capital case fee of $2,500.00 is
an Insult. What is the value of 6 months to
a year of a lawyers professional life, to say
nothing of the emotional trauma?
Ky. ranks47th in its allocationof money
to the defense of Indigents accused of
crimes. Why should there be an ap
propriatelevel of funding for the public
defender systemin Ky?
To seek "equal justice under law." While
this is perhaps only an aspiration, it is, it
seems to me, clearly constitutionally man
dated.

The ABA’s Criminal Justice in Crisis
Nov.1988callsfor increasedfundingfor
public defendersand a reduction of their
caseloads.Should the KBA and ABA use
their influence to alert the public and
legislaturesto theseneeds?If so,how?

By adopting the Recommendation of the
Special Committee on Criminal Justice In
a Free Society and by further adopting a
plan for a course of action.

Is it fair to expecta smallnumberof the
Kentucky Bar, full-time public defenders
and part-time contractdefenders, to as
susiethe actualas well as financial bur
den of insuring that indigent criminal

defendantsare representedby counsel?
Probably not. However, the system was
one adopted in wake of Wainwrlghtand we
are now so deeply involved in ltthat ltwould
be difficult to come up with any alternative
that would do nearly as well. Many lawyers
just think that criminal defense is beneath
them. To the contrary.

Any other thoughts?
The criminal justice system is not equipped
to solve the societal questions facing us.
What shall we do?

CHARLES R. COY
Coy, Gilbert & Gilbert
Attorney at Law
212 N. 2nd Street
Richmond, Kentucky 40475
606 623-3877

Charles was President of the KBA from
1968-69. Heis a member of KACDI. and
the NACDL. Hewas admitted to practice In
Kentucky in 1951. LL.B., 1951 UnIversity
of Kentucky. Hewas a Commonwealth
Attorney in Richmond 1977-81.

Sheryi G. Snyder

SherylrecelvedhlsJ.O. from the University
of Kentucky in 1971. Hewas President of
the the Louisville Bar AssociatIon, 1985.
Hehas held the offices of Vice-President
and President-elect of the Kentucky Bar
Association. Heisa PartnerIn Wyatt, Tar
rant& Combs.

Charles R. Coy
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INTERVIEW WITH FRANK E. HADDAD, JR.,
FORMER KBA PRESIDENT

TheStateHasthe ResponsibiltytoProperly
Fundthe PublicDefenderSystem

Frank Haddaci, Jr. served as President of
the Kentucky BarAssodation in 1977. He
was President of the National Association
of Criminal Defense Lawyers from 1973-
74, and has just completed 2years as the
first President of the Kentucky Association
of Criminal Defense Lawyers.

Kentucky hasrepeatedlyrecognized
that attorneys cannot be forced to
representindigent citizensaccusedof
crimes without being fairly compen
sated. Why is this reality important?

It is not the responsibility of individual
membersof thebartofurnish at theirown
cost representationto indigent citizens.
This is a governmental responsibility. To
require an attorney to do so would be
taking his money without due processof
law.

Does the amount of resourcesavail
ableto an attorney in a case,especial
ly the amount of moneyhe or she is
paid, make a difference in the wayan
attorney representsa client? Why?

The amountof resourcesavailable to an
attorney is very essentialin the repre
sentationof a client. If youhavenomoney
to provide these resources, you cannot
adequatelycompetewith the Common
wealthwith its vastresources.The amount
of money paid an attorney is also very
importantbecausethat attorney cannota!
ford, with his overhead and expenses,to
representan indigent whenhecould apply
his time to peoplepaying him the hourly
ratethat he is reallyentitledto.

What isyour estimateof the average
hourly overhead costsfor Kentucky
attorneys?

This varies. In a metropolitan area, I
would say the very minimum would be
$60 per hour. In some rural areas,this
could be reducedto between$30 and$40

perhour.

Is it fair to compensateKentucky
public defenders with starting
salariesof $15,000-$16,608,andwith
contract feesthat are at a minimum
wagerate, and capitalcasefeesthat
have a maximum of $2,500? Why?

Public Defenders are grossly underpaid.
Legal Secretariesin metropolitanareas
are making much more than the maxi
mum, $16,608.00that arepaidKentucky
PublicDefenders.It is ludicrousto believe
that a defendantin a capitalcasecanbe
representedby an attorney for a fee of
$2,500. With the extra amount of time
necessaryin casesof this type, the attor
ney would not be earningthe minimum
wageof $3.25perhour.

Kentucky ranks 47th in its allocation
of money to the defenseof indigents
accusedof crimes. Thiskind of gross
underfunding is analogousto the un
derfunding of the unconstitutional
educational system in Kentucky.
Why should there be an appropriate
level of funding for the public
defendersystemin Kentucky?

Becauseour Constitutionprovidesthat an
indigent defendant should be furnished
counseland it is the responsibility of the
Commonwealth of Kentucky to provide
adequate funding for representation by
counseland the payment of feesguaran
teeingadequateresourcesfor the attorney
in thedefenseof suchactions.

The ABA’s CriminalJusilcein Crisis
Nov. 1988 calls for increasedfund
ing for public defendersand a reduc
tion of their caseloads.Should the
KBA and ABA use their influence to
alert the public and legislatures to
theseneeds?If so,how?

Yes, but I think you are going to need
more than theKBA. It hasneverbeenvery
effective to have lawyersaskingfor more
moneyto be paid to attorneys. I think you
aregoing to have to getcivic groups who
havebeenmade aware of thesituation, as
well asnational groupslike theACLU and
its local chapter, KCLIJ, to persuadethe
Legislaturethat funds areneededfor this
purpose. The stateisundertakingto build
additionalprison facilities by the expen
diture of millions ofdollarsand shouldbe
responsiblefor providing adequatefund
ing for the representation of indigent
defendants.

Is it fair to expecta small number of
the Kentucky Bar, full-time public
defenders and part-time contract
defenders, to assume the actual as
well as financial burden of insuring
that indigent criminal defendantsare
representedby counsel?Why or why
not?

Absolutely not. More so thanit would be
expectedto have the medicalprofession
to provide free of cost all medical needs
of indigentpeople.It isthe state’s respon
sibility and must be fulfilled by the state.

Any other thoughts?

It is amazing the excellent job that the
Public Defenders have been able to do
with the limited funding that they havefor
salariesand resources.We cannot expect
this to continue becauseit will be impos
sible for them to do sowith the tremen
dous caseloadthat theyhave.

FRANK E. HADDAD, JR.
Attorney at Law
KentuckyHome Life Building
Louisville, Kentucky 40202
502583-4881

Frank E. Haddad,Jr.
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INTERVIEW WITH KACDL PRESIDENT
WILLIAM E. JOHNSON

All KentuckyAttorneysHavea Duty to InsureCitizens
ReceiveFull MeasureofJustice

Kentucky has repeatedlyrecognized
that attorneys cannot be forced to
representindigent citizensaccusedof
crimes without being fairly compen
sated.Why is this reality important to
Kentucky attorneysand KACDL?

The practice of criminal defenselaw re
quiresthemostdedicatedandcareful legal
servicepossibleif thecitizen accusedisto
receivethekind of defensethat he or she
is entitled to. In order for any lawyer to
devotethe timenecessaryto do the best
job possiblefor the citizen, the lawyer
must be fairly compensated.If the lawyer
isnot fairly compensatedhe cannotmake
a decentliving andhe will havea tendency
to refuse to handlecasesinvolving per
sons accusedof crimes. Many capable
lawyershave left the criminal defensebar
and refusedto handlecasesinvolving per
sonsaccusedofcrime.Thiscreatesa great
shortage of lawyers needed to defend
citizens accused.As sony as I am to say
it, inadequate compensationmay attract
less capable attorneys and cause the
citizen accusedto receive less than full
justice. All Ky. attorneys and membersof
KACDL have a duty to seethat citizens
accusedreceivea measureoffull justice.

Does the amount of resourcesavail
ableto anattorney in acase,especial
ly the amount of money he or she is
paid, make a difference in the way an
attorney representsa client? Why?

Yes. The amount of resources-available
doesmake a great differencein the way a
client is represented. As a rule, the
prosecutionhasthe advantageof profes
sional investigatorswho devotewhatever
time is necessary to gather facts for
prosecutingthe case.The prosecutionhas
access to funds for the employment of
outstanding expert witnessesand the
preparation of exhibits which help to sell
the prosecution’s case.If the citizen ac
cused doesnot have sufficient funds to
cover necessaryexpensesthen this may
affect the defense.Many lawyersdo not
have the resourcesto pay for expert wit
nesses,fancy exhibits, and all of those

thingswhich may be of great assistancein
presenting a defense. In some instances,
important witnessesare residing out-of-
state,or maybe out of the country, and it
is impossible for the defenseattorney to
personallyinterview them.Unfortunately,
attorneys, like everyoneelse,haveto work
within the budget available. Criminal
defenseattorneyshave historically spent
moneyoutof theirownpocketsindefend
ing indigent personsaccusedof crimes.

What is your estimate of the average
hourly overhead costsfor Kentucky
attorneys?

WhenI first startedpracticinglaw I found
that for every dollar that I took in ap
proximately33-1/3% went for overhead.
NowIfmd that my overheadexpenseruns
closer to 50%. I suspectthat most Ken
tucky attorneyswill haveanaveragehour
ly overheadcostofin theneighborhoodof
$50perhour.

Is it fair to compensateKentucky
public defenders with starting
salariesof $1S,000-$16,608,and with
contract feesthat are at a minimum
wagerate, and capitalcase feesthat
have a maximum of $2,500? Why?

The startingsalariesfor Kentucky public
defendersarescandalous.Thecapitalfee
cases are even more scandalous. Any
lawyer that undertakesa capitalcasefor a
$2,500 fee realizes that he is going to
uffer a greatloss.I havegreatadmiration
for those lawyerswho are willing to un
dertakedefenseof capitalcasesfor such a

shockingfee.Thosewhocontinueto serve
aspublic defendersandthose who handle
capita!casesdosooutofthehighestsense
of duty. However, their continuedwork
leadsto burnout and is harmful to them
selves,the legal profession, and some
times to their clients.

Kentucky ranks 47th in its allocation
of money to the defenseof indigents
accusedof crimes. This kind of gross
underfunding is analogousto the un
derfunding of the unconstitutional
educational system in Kentucky.
Why should Kentucky citizens and
KACDL want anappropriate level of
funding for the public defender sys
tem in Kentucky?

In orderto continueto attractbright legal
mindsto thepublic defenderprogramswe
mustpay realistic salaries.Kentucky has
beenfortunatein having many dedicated
lawyers agree to work in the public
defenderprogram.However, we cannot
continueto attractandkeepthebestwith
suchsmallcompensation.Thelack of an
adequatelycompensatedpublic defender
corpswill lead to the inferioradministra
tion of justice in the Commonwealth of
Kentuckyand a graduallesseningof con
fidencein ourjudicial system.

The ABA’s CriminalJusticein Crisis
Nov.1988 calls for increasedfund
ing for public defendersand a reduc
tion of their caseloads. Should
KACDL use its influence to alert the
public and legislatures to these
needs?If so, how?

Yes. KACDL shoulddo all that it canto
alertthepublic andtheGeneralAssembly
to the needsof the public defenderpro
gram. However,we have a greatburden
tocarryin gettingthemessageacrossthat
the criminaljustice systemrequiresdedi
cated public defenders, adequately com
pensated,in orderto assureconfidencein
our public justice system. The citizenry
will put the paymentof money to lawyers,
and particularly to lawyers who defend
personsaccusedof crime,at thebottom of

William E. Johnson

C
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thescaleofneeds.We haveto go through
an educationprocess. Perhapsoneway
would be to recruit laypersonswho have
beenaccusedofcriminal offensesand ask
them to speakto groups of citizensabout
their experiencesand the needfor ade
quate representationin timeof trouble.

Is it fair to expecta small number of
the Ky.Bar, full-time public
defenders and part-time contract
defenders, to assume the actual as
well as fmancial burden of insuring
that indigent criminal defendantsare
representedby counsel?

No. It is not fair to expecta smallnumber
of theKentucky Bar to assumethe repre
sentationof indigent criminal defendants.
So long as the programis inadequately
funded, there will be justice denied to
somecitizenssimplybecauseofthepublic
defender program being overworked.
Private practitioners needto be recruited
to devote an amount of pro bono work
annually to thecriminal defensebar. This
would be a veryworthwhile program for
KACDL

Any other thoughts?

These are dangerous times. Crime has
beensopublicizedthat thepublic hasbeen
brainwashedinto believing that the only
way of dealing with the criminal is by
putting him or her in prisonandkeeping
them there. The Federal Sentencing
Guidelines are a good exampleof this
philosophy.Longer confmement is sup
posedto reduce recidivism. However, I
doubt that statistics supportthis premise.
We know that capital punishmentand
even historically torture inflicted with
deathdid notdiminish capital crimes.The
public has historically beenreluctant to
spendfunds oneducationwhetherit be for
the purposeof educatingyour children or
in educating societythat there is more to
life than violence and crime. We, as
defendersof the accused,have a continu
ing duty to try to bring about more
humanity in man through all processes
available including education.

WILLIAM E. JOHNSON
Stoll, Keenon& Park
326W.Main Street
FranlcfortKY 40601
502 875-6000

Bill recelved his J.D. from the Un! versity of
KentucAyCollege of Law/n 1970. HeIs a
partner in the merged law firm of Johnson,
Judy, Stoll, Keenon & Park, engaging In all
areas of trial practice and administrative
law with offices in FrankfortandLexlngton.
He/aa memberKY Criminal Rules Com
mittee; Appellate Handbook Committee;
ABA Litigation Trial Practice Committee,
KBA Board of Governors 1981-83.

Opinions

Some of our treasuredsymbols
just might need a bit of modern-
day revamping.

TakeJustice,for example.That
timeless image of a blindfolded
woman holding the scaleshasbe
come fiction in Kentucky.

At leastfor the poor.
If you canafford a lawyer, your

day in court is more promising
than if you can’t. If you can’t, you
likely will be under-representedby
an inexperienced,albeitwell-mean
ing, overworkedyoung attorney.
Or, putting the worst face on it,
one nobody else is willing to pay
for.

A series by Kentucky Post re
porters Bill Straub and Jeanne
Houck, "Justice: Can We Afford
It?," providedinsight into asystem
that too often doesn’t work for
thoseunableto pay their own way
through themorass.

No one enjoys paying for jails
that housethe convictedandpro
tect societyfrom them. No one en
joys paying for judges and
courtrooms, police officers and
FBI agents. But society has
deemedthem necessaryto settle
disputesandto keeporder.

No one enjoys the prospect of
paying more money for the legal
defenseof poor peopleaccusedof
crimesagainstsociety andindivid
uals- stealingpurses,holding up
gasstations, robbing homes, sell.
ing drugsor killing.

But if we believe in justice, we
must pay.

Consider the thoughts of Neal
Walker, who representsthose on
Death Row as an attorney for the
stateDepartment of Public Advo
cacy:

"I really think what keepsme in
this work is that I’m attlacted to
defendingunpopularcausesbe-

causeI feel like the.Bill of Rights
should be applied to unpopular
people as well as popular people.
Only by fighting to ensurethat the
oppressedreceive the benefit of
the Bill of Rights can they have
meaningfor the restof us as well.’

Indeed.Aristotle.once said that
democracycan survive only if -w
are as capableof outrage at injus
tice to othersas we are of outrage
at injustice tb ourselves. Such
healthyoutragehasahealthyprice
tag in modern times.

Yet if we are unwilling to guar
anteethe mostbasic rights to oth
ers, we can hardly preservethem
for ourselves.If we refuseto pro
vide evenminimal assurancethat
thepoor havea fair day in court,
we can’t long deservesuch privi
legesourselves.

Kentucky’s system is broken.
The Departmentof Public Advoca
cy hasa dedicatedstaff of zealots
who believein justice morethan in
making money. They work 60-80
hours a week for a salarythat be
gins at $16,600 and may someday
climb to $40,000.But the turnover
rate is high, and there are always
vacancies.

This really is a life or death is
sue. The people who end up on
DeathRow in Kentuckyarealmost
always those who can’t afford to
pay. We mustalwayswonderat the
outcome if they had been able to
pay for their own defense.

The problemis serious,thesolu
tions are not easy. But thosewho
believe in Justice must stand up
and be counted in the fray. The
guarantee"with liberty andjustice
for all" must not disappearfor
want of money.

Otherwise, thescalesof Justice
will be forevertippedby afew gold
coins.

Affordhig jusfice

TheKentuckyPost,September23,1989

February 1990/ TheAdvocate 15



CORRECTIONS’ SECRETARY WIGGINGTON
Oral and Written Interview

Written Interview

You wereappointed Secretaryof the
Corrections Cabinet in December,
1987.Whatmotivated youto headup
thiseffort?

The operationof the Ky. Corrections
Cabinet provided a challenging oppor
tunity to serve in state government.I
believewe have an opportunity in this
stateto build upona solid,professionally
run corrections system to meet the
demandwhich will be placedupon it in
the90’s.

What qualifies you to hold that post?

My educationandwork background arein
the related socialwork field andcertainly
thefour termswhich I servedon the Lex
ington-FayetteUrban County Council
preparedmewell forthis post.Corrections
is after all big business.In essence,the
operationof the CorrectionsCabinets is
similarto operating a communityand,like
any community, it is ultimately my
responsibility to seethat services and
resourcesaremade available sothat ade
quatesecurity,programsandotherneces
sary functions can be provided. In my
view, perhapsthe most important
qualification for the Secretaryof this
agencyis that a personhave knowledgeof
how governmentworks andhow scarce
resourcescanbeapportionedequitably.

To headtheCorrectionsCabinetaperson
must havethe ability to solvedifficult and
evasiveproblems.I derivea greatdeal of
satisfactionof doing just that and feel
confidentin my ability to deal with what
many sayis the most difficult job in state
government.

What are your goals as Secretary?
What is the Corrections’ plan for
Kentucky?

Thepublic andthe legislativebody of this
commonwealthneedto understand that

thechallengeswhichfacetheKy. correc
tionssystemtoday arevery realandvery
pressing.It is my primary goal to make it
knownto the public and to electedoffi
cials throughoutthis state that the Ky.
CorrectionsCabinetis an integralpartof
thisstate’scriminaljusticesystem.Itmust
beknownthatour criminaljusticesystem
existson a continuumandif justice is to
befully realized,each link in thechainof
law enforcement,including Corrections,
mustbe of equal strength. Therefore, the
CorrectionsplanforKy. is twofold. In the
short term, weneedto dealwith the im
mediateneedsfor additional prison bed
spaceto hold theconvictedfelons await
ing entry into the state prison system.
However, to truly createa systemwhich
canbeeffectivein the decadewhich lies
aheadtheCorrectionsplan for Ky. must
looktowardfutureprisonbedspaceneeds
to ensurepublic safety.However,boththe
long andshort termplansmustalsopro
vide for communityoptionsto incarcera
tion.

What are the 3 biggest problems
facing Corrections?

1. Establish a corrections systemwhich
canprovidesufficient prison bed space
and alternativesto incarcerationto meet
theneedsof thecriminaljusticesystemfor
thedecadewhichlies ahead.

2. Resolvingtheproblemswhichface the
localjails.

3. Improving pay, benefitsand working
conditionsfor correctionsstaff.

WhathasCorrectionsbeenunableto
do becauseof the lack of money?

It is quite obvious that the Corrections
Cabinethas beenunderfundedover the
pastyearswhichhasled to thecurrentbed
shortagefor stateprisoners.Additionally,
underfundingfor bothpay andbenefitsof
our line correctionalstaffhasplacedKy.
in the unenviable47th position nation
wide whencomparingstartingsalariesfor
correctionalstaff.

The benchmark for this
administration will be that we
have plannedfor the future.

SincebecomingSecretary,what have
you donenewor differently thanthe
previous Secretary?

I believe the benchmarkfor this ad
ministrationwill be that we haveplanned
for thefuture and I would hope that at the
conclusionof the upcoming meeting of
the General Assembly we will be able to
say that the commonwealthhas,for the
first time in thehistoryof thestatecorrec
tion system, adequatelyfunded a state
prisonbuildingprogramwhile at thesame
timeenhancingour importantcommunity
programs.

How doesKentucky ratecompared to
other states in terms of prison es
capes?

The national ratio of escapesto agency
averagedaily populationfor 1988 source:
The CoxrectiongYear Book - 1989 averaged.024,
or 24 per 1,000 inmates.Kentucky’s
average was far below the national
averageat .014,or 14per 1,000inmates.

Were the June, 1988 escapesat Ed
dyville due to prison failures that
were freakish or to a basicinability to
houseprisoners safely?

The Ky. StatePenitentiaryhasthe ability
to houseprisonerssafely. The escapesat
the penitentiary were due in large part to
thefailure of certainstaffto follow estab
lishedsecurityprocedures.

Specifically, how is Ky. going to be
able to handle the vast increasein the
number of prisoners in future years?

In the recentlysubmittedbiennialbudget
requestthe CorrectionsCabinethasre
questedfor funding of 1150 securemale
prisonbedsand450 securefemaleprison
bedsinaddition to over1600bedsinjails,
halfway housesand throughprivatevan-

Secretary John WIglngton
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theentirecase.
RACISM iN OUR CRIMINAL JUSTICE SYSTEM?

Population Percentage

United States
Total 229,307,000 100%
Whites 196,627,000 86%
Non-Whites 32,680,000 14%

Prisonersin theUnited States
Total 100%

52%
-Whites 48%

uclcy
3,660,777 100%
3,379,006 92%
281,771 8%

Prisons
6.054 100%

* 107 68%
.947 32%

dors.In additionto theseimmediateneeds
thecabinetis alsorequestingfunding for
the design of a 550 bed male medium
securityprison to begin the processof
long term planningfor futureprison bed
needs.

In March, 1988 a newspaper article
indicated that you said Ky. would
soonrun out of prison spaceand that
could incur many contempt of court
findingsby Ky. courts. HasKentucky
run out of prison space?What con
tempt of court orders are currently
enteredagainstCorrections and from
which courts?

In Ky. we consistentlyaverageover1,000
sentencedfelonsbackedup in local jails
due to the lackof stateprison bedspace.
Therefore,it is truethat Ky. hasrun outof
prison space. We currently have
numerousordersfrom statecourtsrequir
ing thecabinetto takeprisonersfromlocal
jails on a timely basiswhich thecabinet
attemptsto honor.However, in Fayette,
Kenton,CampbellandJeffersonCounties
theCorrectionsCabinethasbeenfoundin
contemptof courtbecauseof our inability
to removeprisonersfrom thosejurisdic
tionsin a timely manner.

In the same newsarticle Senator Ed
O’Daniel, D-Springfield, was
reported as saying that the Correc
tions Cabinet iscrying wolf aboutthe
spaceproblem with the strategy of
creating a crisis in order to obtain
approval for a new prison. Is this a
strategy or a genuineproblem?

The CorrectionsCabinethasconsistently
averagedover 1,000 sentencedfelons

backedupin localjails andcurrentlyhave
over 1300 inmatesconfined in local
facilities awaiting entry into the state
prisonsystem.Recentpopulationprojec
tions,using a projectionmethodrecom
mendedby a consultantfrom theNational
Institute of Corrections,indicate a con
tinuedgrowthpatternthroughthe1990’s.
If thecabinet’sresourceswerelimited to
only authorizedbedsto date,theshortages
would be significant. By the end of the
next biennium the estimatedpopulation
will be 9,969 with authorized beds at
8,047whichwill leavea shottfallof 1,922
beds.If no additionalbedsareauthorized
our projections estimatean inmate
populationby fiscal year 1996 of 11,470
which will representa short fall of 3,423
prisonbedsin Ky. It isplain to seethat the
CorrectionsCabinetis not"crying wolf’
aboutspaceproblems.Thecrisis is real.

JusticeLiebson in his forceful dissent
in Commonwealthi’. Reneer,Ky.,734
S.W.2d794 Aug. 6, 1987, the case
concerning the "Half-Truth-in-Sen
tencing" law, stated: "It takes no
visionary to foretell that the newsen
tencing procedure will 1 produce
sentencesthat are, in many cases,un
duly harsh and abusive, 2 fatally
overload an already overcrowded
prison system,and 3 exacerbatethe
problem of disparate sentencing.The
impendingcalamity to our sentencing
systemit will be no less is not just
likely, it is inevitable." Do you agree?
What can be done?

Ihavenothadanydirect involvementwith
this caseanddo not wish to commentin
regard to the SupremeCourt decision
withouthavinghad anopportunityto read

How doesthe commissary systemin
eachofthe prisons work? What is the
markup on the merchandise sold
prisoners? Where does the profit
from thoseenterprisesgo?

The Corrections Cabinet operatesa
centralizedcanteenoperation in com
pliancewith KRS 196.270.It is required
by this statute that the cabinetestablish
andmaintaina centralizedcanteenopera
tion which shallbe incorporatedand self-
supportive.It is also requiredthat each
institution administeredby the cabinet
shallparticipatein thecentralizedcanteen
operation.Thestatutealso setsoutthose
individuals who shall serveas theBoard
of Directors for the centralizedcanteen
which includesrepresentativesfrom each
of themajorstatecorrectionalinstitutions
and a wardenfrom one of the remaining
correctional institutionselectedat large
by theBoardofDirectors.All profits from
the canteenshall beusedexclusivelyfor
the benefitof the inmatesof the Correc
tions Cabinet. Price markups vary
dependingon the item. This percentage
abovecost for items sold in institutional
canteensis determinedby the Board of
Directors.

The chairman of the National Coun
cil on Crime and Delinquency, Allen
Breed, gave a speech entitled "The
State of Corrections Today: A Tri
umph of Pluralistic Ignorance" in
which he says, "We have supported
the principles of fairness,justice and
humanetreatment for thosewho are
wards of the state,yet our daily prac
tices have often been,and often are,
at oddswith the idealsgiven voicein
oration." Doyou agree?How can you
changethis in Kentucky?

The Ky. CorrectionsCabinet supports
both in principle and in daily practice
fairness.Justiceandhumanetreatmentfor
thosemen and womenwho areconfmed
inourstateprisons.Overthepastyearsthe
Ky. Corrections Cabinet hasspentmany
millions of dollars improvingprisoncon
ditions throughoutthestate.In responseto
a 1980consentdecreethestatecorrections
systemhasrenovatedalmosteveryareaof
the Ky. State Penitentiary and the Ky.
StateReformatoryalongwithmajorchan
ges in policy andprogramsto benefitthe
inmatepopulation. Althoughtheconsent
decreerevolvesaroundthese2institutions
theentirecorrectionssystemwas revital
ized as the result.This coupledwith the
system-wideAmericanCorrectionalAs
sociationaccreditationof all stateinstitu
tionsensuresthat our systemis basedon
policieswhich arejustandfair and which
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requireshumanetreatmentin all of our
facilities. Certainly, theremay be in
dividual instancesof abuseof fair treat
ment, however,the cabinethas in place
both formal and informal grievance
resolutionmechanismswhich aredesign
edto bring theseinstancesto light sothey
mayberesolvedsatisfactory.

Breedalsonotes that1 lessthan50%
of the peoplethink prisonsdiscourage
crime, 2 most of the public think
prisonsare for rehabilitation, 383%
favor prisoners working, 4 95%
favor prisoners having askill or trade
beforetheir release,and 5 two-thirds
are in favor of alternate sentencing
rather than prison terms. How is the
Kentucky Corrections Cabinet
respondingto thesepublic’s desires?

The CorrectionsCabinet cannot force
rehabilitationuponthosemenandwomen
who areconfinedin our prison. It is the
responsibilityof theCorrectionsCabinet
to makeavailable sufficient numbersof
bothacademicandvocationalofferingsas
well as meaningfulwork programsfor
inmatesin our system.We certainly en
couragethosein our institutionsto par
ticipate in theseprograms,but the final
decisionis theirs to make.Alternativesto
incarcerationare certainly well used in
Ky. TheCabinethas a total jurisdictional
populationincluding institutional beds
andprobationandparoleandotherforms
of community supervisiontotalling ap
proximately19,150.Of that numberonly
6,400menandwomenareincarceratedin
securecorrectionalfacilities.Theremain
ing two-thirdsaresupervisedin thecom
munity in someform. Alternativesto in
carcerationarewell usedby thestatecor
rectionsystem.It is important,however,
for thepublicandelectedofficials to real
ize the extent to which alternatives are
working well in Ky. and the extent to
which they are currently used. It is my
beliefthat thistype ofeducationwill result
in a moreaccurateperceptionby boththe
generalpublic and electedofficials con
cerning the degreeto which alternative
formsof incarcerationarecurrentlybeing
used.At the same time, it is equally as
important to makethem understandthat
thereis still a significantneedfor prison
bedspaceto housethoseindividuals who
they would not want to reside in their
communitiesand who we cannotplacein
that type of situation.

DPA, along with others, has imple
mented an alternate sentencingpro
gram in 4 areas of the state. From
Corrections’ viewpoint, how is this
working? Why are alternate senten
ces not used more by Ky. judges,
especiallyif the public prefers that

less costly approach? What part do
alternate sentencesplay in solving
Ky.’s prison crisis?

Prior to this administrationI understand
that theCorrectionsCabinetprovidedpar
tial funding for an alternatesentencing
programin 4 areasof Ky. We participate
in thisprogramandcertainlysupportthese
types of initiatives to keeppeopleoutof
thestateprisonsystemand allow them to
function in the community when ap
propriate.Sincewe do nothaveoversight
responsibility for this programand be
causeI havenotbeenmadeawareof any
dataregardingthe resultof theprogram,
it would be difficult for me to judge how
effectivetheprogramhasbeen.It would
be equally difficult for me to providea
factual answerconcerningwhy judgesin
Kentuckydo or do notuse theseformsof
alternatesentencing.Certainly,this would
be an excellent questionfor the state
judiciary to respondto.

From your experience and present
vantage point, what are the major
causesof crime?

Volumeshavebeenwritten regardingthe
causesof crimeandfurtherconjectureon
my part would probably servelittle pur
pose.It is safeto say,however,that many
of the theoriesarebasedinpovertyanda
lack of educationboth of which are ad
dressedby the programmaticofferings
within ourstateprisonsystem.Weoffera
full rangeof academicandvocationalof
feringsas well as a meaningfulworkpro-
grain, many of which, especiallyin the
correctional industries,offer marketable
skills upon an individuals releasefrom
prison.

Do you feel Kentucky’s PFO
provisions are fairly selecting those
who should serveextended terms?

I donothavethenecessaryinformationto
makea determinationregardingwhether
or not Ky.’s PFO provisionsare being
fairly implemented.

What legislation doesthe Corrections
Cabinet most hope passesthe 1990
GeneralAssembly?

TheCorrectionsCabinetis in theprocess
of identifyingcertainissueswhichwe will
be asking the GeneralAssembly to con
sider during the upcoming session.In
general termswe will be looking for the
passageof legislationwhichwouldreduce
our currentcrowdingsituationin thestate
prisonsystem.We anticipatethat legisla
tion will be submittedthat will permit
judgesto imposesentencesandwe would
support such legislation along with
uniformsentencingguidelines.

What do you think of the proposalof
a group of legislators to put county
jails under state control? Isn’t that
inevitable?

Thetakeoverof thecountyjail systemby
thestateCorrectionsCabinetis a proposal
which is supportedby many legislators
andfiscalcourtjudges.Therearehowever
many political and economic barriers
whichwill makeit unlikely that aconsen
sus will be reachedin the upcoming
GeneralAssemblyconcerningthis issue.
Obviously, the local jails are, in some
cases,finding that continuedoperationof
thesefacilities underthe standardsman
datedby statute,is becomingcostprohibi
tive. I certainlyunderstandtheirdesireto
havethestatetakeoverthe localfacilities
as in many casesit would result in im
proved conditions and a more profes
sionally operatedjail. However, the
economicand political realitiesmakea
takeoverdoubtful. Until sucha plancan
be implementedit is importantthat we try
to mitigate thecurrentsituationas much
aspossiblewith a short-termplan to ad
dress the problems which plague our
countyjails.

What role do you seepublic defenders
playing in the Kentucky criminal jus
tice system?

The public defendersplay an important
role in the totalKy. criminal justicesys
tem by representingthosewho are often
timesmost in needof legalcounsel.Post
conviction assistanceto inmates in the
stateprisonsystemis anotherof themany
important roles which the public
defender’splay which directlyeffectsthe
Ky. CorrectionsCabinetin amostpositive
way.I wouldagreewithPublicAdvocate,
PaulIsaacs,whenhesaysthat his office is
understaffedandthatpublicadvocatesare
significantly underpaidfor the important
serviceswhich they render.

I believethe local funding for thejails
from the Corrections Cabinet is
$16.00per day per inmate,and you’re
paying $25.00 per day for private
prisons,howis that disparity of fund
ing really fair?

It’s not fair and it’s not theway the situa
tionreally is. Very oftenyou hearthat we
pay a per diem. In the past it’s been
$10.00,morerecentlyit was increasedto

Oral Interview on
December8, 1989
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$16.00 and we try to comparethat per
diem with what is being paid the private
sector,and you haveto realizethat is not
anaccuratebarometerbecausein fact we
fundthejails in severalotherways,other
thanthroughtheperdiem. An evaluation
of the state’stotal financial contribution
to thelocaljailsrevealsthat a fewcounties
pay less than 15% of the total cost of
operatingthe local facility. Therefore,the
per diem, although it’s usedmany times
to distort the issue, is not an accurate
explanationof the total financial support
providedby the state. It is also worth
noting that the perdiem has traditionally
beenestablishedby theLegislature.Un
fortunatelytheper diem fee wasnot up
datedon a regularbasisto keeppacewith
the increasedcost of jail operation. The
SupremeCourt ruling requiring the state
to assumeresponsibilityfor stateinmates
also establishedthe conditionsunder
whichwecouldutilize local jails to house
inmates. That perhapsis the real issue
becausefor all practicalpurposesthe per
diem was eliminated as a result of the
SupremeCourtruling that saidin essence
thatthestatecouldcontractwith localjails
if threethingsexisted.One,thespaceex
isted; two, that it met basic criteria; and
three, that we were able to negotiatean
acceptablepricewith thelocal jail. Soit is
perhapsthrough that negotiationthat you
would comeup with whatbothsideswill
determinewas beingfair. Oneof thekey
elementsin that decisionwas that the fee
would be a negotiatedfee which for all
practical purposeswould seemto make
the argumentconcerninga set per diem
establishedby the Legislature a moot
issue. We should direct our energies
towardplanning for the future andto do
that we havetoaddressseveralsignificant
issues:

1 Therolethestateisgoingtoplay in the
operationof the localjail system.

2 Therole thejail systemasto a whole
is going to play towardtheeffort to meet
the total incarcerationneedsof thestate?

3 Thewaysto facilitatetheestablishment
of a jail systemthat is accessibleto all
partsof thestate.

What percentage of state inmates
come from the major urban areas?

Wefindthat urbanareasdisproportionate
ly utilize stateresources.Approximately
32% of the inmates we haveare from
JeffersonCounty, 19% from Fayette
County, 4% fromKentonCounty and3%
from CampbellCounty.These3 areasac
count for 49% of the inmateswho are
committedto thestate.Theyareresidents
fromthosecountieswhohavecommitted
crimesin thoseareas.Even thoughthey

areoftenreferredto asstateinmates,there
is nocountycalledCommonwealthofKy.
andin fact, the labelgiven them asbeing
stateinmatesis basedmoreon the type of
crime committed. However, this may
point up a need for the leadership to
developa strategyto bestutilize limited
resources.State and local governments
needto rationally andconsciouslydecide
how we can work together toward this
goal.Whodowe actuallywantlockedup?
Thatneedsto bea rationalandcooperative
effort andI hopethat we’ll be able to do
that.

In response to the public’s demand
for a tougher responseto crime the
legislature has passed numerous
statutes which either created new
penalties or enhancedexisting ones.
They havealsopassedlegislation rais
ing parole eligibility to 50% time
served for certain violent offenses.
TheParole Board hasalsoresponded
to public opinion by paroling fewer
individuals and increasingthe length
of deferments and serve outs. Have
thesetrends posedany consequences
for the Correction’s Cabinet?

Obviously all of thesefactorshavebeen
contributorsto our populationgrowth.
Theproblembecomesevenmoredifficult
to solve. l’his Cabinetis looked upon as
having the answersand solutionsto this
overcrowdingproblem. However, we
haveno control over the numberof in-
mateswe receive,the lengthof time they
serveor thenumbersthat receiveparole.
Further,we havenocontroloverthe fund
ing or locationof prisons.Thesecontrols
restappropriatelywith electedlegislators.

It is ourdesireto presentour bedneedsto
thembasedon projectionsandacquirethe
necessaryfundingto carryoutourrespon
sibilities. Wealsohopeto inform themof
the conditions in Ky. ‘s criminal justice
policy whichcontributeto overcrowding.
It is my contentionthat eachsegmentof
the criminal justice systemshould be
evaluatedtofmd how eachis contributing
to overcrowding. Then hopefully the
result would be a consciousdecisionon
who oursocietywantsincarceratedandin
what typeof facility.

Wehopeto presenta list of issuesto the
legislaturerespondingtorequestsof how
this problemof overcrowdingcanbe ad
dressed.Theseissuesarenotnew.How
ever,they ariseannuallywhenthesubject
of diversionor alternativeprogramsare
discussed.Theseissueswill hopefullyin
itiate discussionandprovidethe catalyst
for changeif thelegislaturesodesires.

We are preparing a program that

demonstratesthe wide array of com
munity-basedalternative programs
operatedby this Cabinet.It mustbeunder
stoodthat of the20,000offendersplaced
in ourcustodyover60%arein suchcom
munity type programs.The remaining
40% have beenprogrammedin institu
tional settingsvarying with the ap
propriatelevel of custodyin which they
shouldbehoused.

Basedonourprojectedneedsanaddition
al 3,000bedsarerequestedthrough1994.
Thesebedswill becomprisedof jail beds,
privatevendorbedsandour ownoperated
facilities at all custody levels. These
projectionswerebasedon conditionsas
they presentlyexist and obviously will
changewith anyadditionallegislativeac
tion. It is hopedthat any newly enacted
legislationwould be accompaniedby an
impact statement.l’his would allow the
necessaryfundingto providetheaddition
al beds dictatedby their actions.This
would allow the flexibility to make the
necessaryfunding adjustmentsbasedon
newly enactedlegislation. It is important
whensuchinitiatives asthewaron drugs
and tougher DUI penaltiesare enacted
that adequatefunds areavailableto keep
theseoffendersincapacitatedfor proper
time frames.

$100million is neededfor more
prisons.

What would be your estimate of the
costof these3,000newbeds?

It would be in a range near
$100,000,000.00.

What did the prison in Morgan Coun
ty cost?

Approximately$72,000,000.00.

How many beds did it provide?

1,050 beds were in the original design
however,manyof thecellswill bedouble-
bunked.

Morgan County prison cellscost
$62,000each.

What was your cost per bed to build
that prison?

It was about $62,000. We believeaddi
tionalprisonscanbebuilt at lessexpense.
The Morgan County facility has some
securityfeaturesthatwould notbeneces
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saryin someof requestedfacilities.

In my discussionswith legislatorsI have
sensedconsensusemergingin their ranks
that tougherpenaltiesand laws must be
accompaniedby the funding of theneces
sarybeds.

Canthe public’s seeminglyinsatiable
addictionto more incarceration ever
be satisfied?

Perhaps,we can expect that like most
things,it will go in a cycle.Howeverwith
theissueof drugabuseandgovernmental
attemptsat all levels to deal with it, the
presentcycle will continuefor sometime.
Efforts the Presidentand our Governor
haveinitiatedwill hopefullyhavepositive
impactsthroughenforcementandeduca
tion. A declinein drugand alcoholcon
sumption will cause a subsequent
decreasein crime.

Anotherpossibleimpact canbe realized
by certainlegislationthatuponreviewand
discussioncouldberolledbackif thereis
a consensusto doso.Otherissuessuchas
sentencingreformanduniformity should
bestudiedinanefforttoestablisharation
al approachto crimeandpunishment.The
punishmentfor an identicalcrimeshould
bethesameinLexingtonas in Paducahor
Hazard.Efforts at sentencingreforms
haveresultedinpositiveimpactsforMin
neapolis,Minnesotaand Washingtonin
theirbedsituations.

Is rehabilitation of state prisoners a
goalof the CorrectionsCabinet?

It’s a goal of most Correctionsprofes
sionals.To achieverehabilitation in the
ideal senseour systemis drasticallyun
derprogrammed.We recognizethe need
for programsand the implications they
haveon bothrehabilitationand security.
To say we meetthat goal would not be
entirely accurate.I do believeour system
providesany inmatewho truly desiresto
enhancehimself the opportunity and
programsto do so! However we don’t
havetheresourcesin fundsorprogramsto
achievethe goal that is often expected.
Further,I don’t sensea commitmentby
legislatorsor taxpayers to increasethe
revenuesto shapea systemthat would
rehabilitateasignificantpercentageof our
inmatepopulation.

The disproportionate number of
blacks in our prisons needsto be

studied,

citizensin prison 32% ascompared
to blacksin Kentucky 8%?

As far asrace,we havea disproportionate
numberof blacksin our penalsystemand
this is the casethroughout the United
States.There is no doubt that many
sociological factors contributeto this. I
think that it’s an issue that should be
studiedas it relatesto thecriminaljustice
system. Such issuesas to how many
minorities are representedby the Public
Advocate’sOffice asopposedto a hired

attorney is basic to the issue. Repre
sentationisthekey to whataccessis real
izedin the justiceprocess.

SECRETARYJOHN WIGGINGTON
CorrectionsCabinet
StateOfficeBuilding
Frankfort,KY 40601
502 564-4726

RACISM IN AMERICAN PRISONS

If whiteAmericawascalledintocourtandchargedwith thecrimeof disproportionatelyjailing
blacks,theprosecutionwould havea strongcase.

- A 1979 governmentsurveyrevealedthat aboutoneout of every 5 blackmen would go to
prison in his lifetime. Imprisonmentrateshavespiraledsincethen,andtheproportionis now
closerto oneout of every4.

- In Michigan,57%ofthoseimprisonedinFederalandStateinstitutionsareblack,ascompared
toa total of 12.9%of blacksin the total population.1986statistics

- Nationally,blacksgo toprison at a rate of nearly10 timesthat of whites.1984statistics

- A recentstudyof the WayneCountyYouth Homefound that nearly90% of thosedetained
wereblack.

Not manywould argueagainstthe beliefthat thoseconvictedof crimesshouldbe confronted
andheld accountable.I agree,butI also find myselfasking:"Who will confrontsocietyabout
theracist practiceof imprisoningblacks at ahigherrate thanany othercountryin theworld
includingSouthAflica?

In America,blacksfall belowthepovertylevelatarateof fourtimesthatofwhites. In Michigan,
we find a21.2%unemploymentrateamongblacks ascomparedto a 6.5%rateamongwhites.
I mentionpovertyandunemploymentbecausethesearethe mostobviouscontributorsto crime
andsubsequentimprisonment.Giventhefact that blacksaredisproportionatelyrepresentedin
thesecategories,it is not surprisingthat we find moreof them committingcrimesandending
upbehindbars.

Evenwhenchargedwith crimes,it is well documentedthat the accusedwho havemoneyare
lesslikely to spendtime behindbars.Themostobviousreasonis thatmoniedpeoplecanafford
bail.Plus,whenthey cometotrial theyoften haveobtainedthebestlawyermoneycanbuy.The
disproportionatenumberof blacks caughtin the web of poverty do not fare as well whenit
comestime topostbond or to find legalrepresentation.

Dostoyevskysaid that if you want to learnaboutsociety,look into its prisons.Whenwe look
into Americanjailsandprisons,we seeamagnificationof America’sracism.We seea largely
blackpopulation,shutout,ignored, andforgotten.We seea peoplewhosesufferingdoesnot
bring wholeness,only brokennessandresentment.Soundfamiliar?

The prosecutionhaspresentedevidence.Closing argumentsare finished.Thejury hasreturned
tothecourtroom.Thejudgeaskstheleadjuror "Whatsayye?" "Guilty ascharged"comesthe
reply.

Thejudgeresponds:"All rightthen.In the matterof sentencing,I cannotputallof whiteAmerica
in jail. Therearejusttoo manyof you. Besides,you axealreadycaptiveto yourownracism.So
lam sentencingall of you to3 things:Numberone,youmustconfrontyourown racistattitudes
andrealizethe waysyou scapegoatothers.Number2,youmustwork towardabolishingprisons.
Number3, until suchtime asprisonsare abolished,you mustvisit thosein prison,and try to
nairowthis inexcusablegapbetweentheraces."

Courtadjourned.

CHARLESCARNEY
TeamForJustice1035 St. AntoineDetroit,MI 48226 313 965-3242

What about the vastly dispropor
tionate number of black Kentucky
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INTERVIEW WITH CHAIR OF CORRECTIONS LEGISLATIVE
COMMITTTEE, REPRESENTATIVE WILLIAM M. LEAR, JR.

What are the three biggest problems
facing Corrections?

a Overcrowding, which will probably
worsenratherthangetbetterin thefuture.

b Aging facilities in needof upgrading
and/orclosure.

c Morale problemsandhigh turnover
amongCorrectionsemployees.

What has the CorrectionsCabinet
beenunable to do becauseit lacksthe
money?

TheCorrectionsCabinethasbeenunable
to getaheadon anyof its majorproblems.
It has beenunableto build andoperate
new facilities becauseof budgetary
shortfalls. It hasbeenunableto provide
adequatepay includinghazardousduty
pay, appropriateretirementbenefits,and
sufficient staff. It has beenunable to
upgradeits existingfacilities on a timely
basis.Without a substantialinfusion of
new dollars,theCorrectionsCabinetwill
face an ever-worseningovercrowding
situationin which poorly trained,poorly
motivated, poorly paid personnelare
askedto control evergreaternumbersof
more hardenedcriminals in inadequate
facilities. We could well be facedin the
yearsaheadwithprisonerturmoil like we
haveseenin otherstates,as well ascourt-
orderedreleaseof inmatesnototherwise
eligible for parolesimply to meetcourt-
establishedprison capacity limits. No
responsibleKentuckianwantstoseethese
things happen.For that reason,it is ab
solutely critical that we insureadequate
funding to meet prison operationsand
constructionneedstoday,andthat wetake
sensiblestepswhich shouldeasesomeof
the pressurewhich is currently pushing
prisonpopulationgrowth.

Is Corrections in crisis?

Yes,Correctionsis in a crisisstate,second
only toeducationin its degreeof severity
and potential negativeimpact for our
state.

What is theCorrections plan for Ken
tucky?

TheCorrectionsCabinetplancallsfor the
constructionand leasing of as many as
3,000additionalprisonbedsoverthenext
biennium. Unfortunately, becauseof
timetablesforprisonconstruction,evenif
new beds were authorized today, we
would be lucky to seethemon-linebefore
1991. The CorrectionsCabinethasbeen
working with our committee to develop
legislationwhich shouldhelp to easethe
overcrowdingsituationsomewhat.These
includeincreasedemphasison alternative
sentencing,intensivesupervisionproba
tion, intensive supervisionparole, and
uniform releasedates.Throughthework
of our committee,I believethe Correc
tionsCabinetis beginningto formulatea
more balancedapproachto dealing with
thecrisis.

How has the Corrections policy
changed under the current ad
ministration as compared to the past
administration?

I believethepolicy haschangedin that the
CorrectionsCabinetis now willing tolook
at the problem on a larger scale and a
longertermbasis.Inthepast,theapproach
hasbeentolook attheissueona shortterm

prison-by-prisonbasis. Today, Correc
tionsis looking at the situationfrom a 10
to 15 year perspective,andis beginning
for the first time to developa construction
schedulewith relianceon stateof the art
constructiontechniques,as well as time
and cost saving measuressuchasproto
typedesign.Theyalsoappeartobetaking
into accountboththeneedsanddesiresof
local communitiesand the economic
developmentpotential forprisons.

How do you feel Kentucky rates com
pare to other states in terms of its
Corrections’ problems and plans?

Kentucky has fared favorably in com
parisonto other states with regard to the
severityof its problem. For that reason,
Kentuckyhasnotdoneasmuchin thearea
oflong-termplanningasotherstateshave.
We havethe opportunity today to plan
beforeoursituationgetsascriticalasit has
inother stateswherecourtshaveliterally
orderedCorrectionsofficials to begin
releasinginmatesprematurely.If we act
now, Kentuckycanavoid that situation.

How is Kentucky going to be able to
handle the vast increasein the num
ber of prisoners in future years?

We cannotsimply "build" ourselvesout
of the problem,butbuilding andleasing
of newbedsmustbeapartof thesolution.
Otherpartsincluderelianceuponthenon-
incarcerationalternativesmentioned
above,providedsuchrelianceis selective.
We must continue to incarcerateviolent
offendersfor appropriatesentences.At
thesametime, wehaveto beginto recog
nizethatmanynon-violentoffendershave
a better chanceof rehabilitation if we
applypunishmentsto themotherthanin
carceration.

JusticeLeibson in his forceful dissent
in Commonwealthv. Reneer,Ky., 734
S.W.2d 794, 805 Aug. 6, 1987,the
caseconcerning the so-calledtruth-
in-sentencing law, stated: "It takes
no visionary to foretell that the new
sentencing procedure will 1
produce sentencesthat are, in many

WillIam M. Lear,Jr.
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cases,unduly harsh and abusive,2
fatally overload an already over
crowded prison system, and 3 ex
acerbatethe problemof thedisparate
sentencing. The impending calamity
to our sentencingsystemit will be no
lessis not likely, it is inevitable." Do
you agree?What can be done?

JusticeLiebsonwasentirelycorrectin his
predictionthat thetruth-in-sentencinglaw
would add to our prison overcrowding
problem. Whetherthe incrementat
tributable to that particular statute is
"fatal"will dependuponhow theLegisla
ture reacts in the 1990 Session.I also
believethat he was correctin predicting
that the new law would exacerbatethe
problemof disparatesentencing,but I do
notnecessarilyagreethat it hasproduced
or will producesentencesthat areunduly
harshandabusive.Prior to thepassageof
thetruth-in-sentencinglaw,Kentuckyhad
oneofthe lowestmedianlengthsof incar
cerationin the country for adult felony
offenders.The problemis not that the
truth-in-sentencinglaw was unjustified,
but that the Legislaturehasyet to take
appropriatestepsto dealwith theprison
overcrowdingsituation the new law
helpedfuel.

The ways inwhich theLegislatureneeds
to deal with prison overcrowdinghave
beendetailedin my answersto previous
questions.In additionto thosemeasures,
our committeehas recommendedadop
tion of a GeneralAssemblyrule change
whichwouldprohibitusfromvotingupon
newproposalswhich would affectprison
population,until wehavereceiveda"Cor
rections Impact Statement"which es
timatesthat impact.Suchinformationwill
notnecessarilypreventadoptionof new
penallegislation,but it shouldforce the
GeneralAssemblyto takeall of thecon
sequencesof that legislationinto account
beforeratherthan after thefact.

The Chairman of the National Coun
selon Crime and Delinquency, Allen
Breed, gave a speechentitled "The
State of Corrections Today: A Tri
umph of Pluralistic Ignorance" in
which he says, "we have supported
the principles of fairness,justice and
humanetreatment for thosewho are
wardsof thestate,yet our daily prac
tices have often been,and often are,
at odds with the idealsgiven voicein
oration." Do you agree? How can
this be changedin Kentucky?

In themain,!do notagreewithMr. Breed.
WhenI readstatementssuchashis, I am
remindedof my law partner who, after
defendingaclientconvictedin theFayette

District Court,remarked,"I wentseeking
mercy,andI got justice."My experience
in the criminal courts some years ago
both as a prosecutorand as a defense
attorneytaughtmethat virtuallyall of the
personswho are convictedof crimesin
this stategetwhatthey deserve.

Thereare,however,somenotableexcep
tions. Our state remains one in which
minoritiesappearto getstiffer sentences
onaveragethannon-minoritiesfor similar
crimes.By thesametoken,thereareinour
prisonsystemtoday hundredsof persons
sufferingfrommentaldisabilitiesinclud
ing mental retardationfor whommean

ingful treatmentandrehabilitationis not
being given. Our jails and prisonsare
filled with a disproportionatenumberof
drugandalcoholoffenderswho,if caught
early and required to participate in
rehabilitation/treatmentprograms,could
be deterredfrom futurecriminal activity.

To dealwith thesepopulations,we should
placeandour committeehasproposedto
placeadditionalemphasison alternative
sentencing,intensivesupervisionproba
tion and parolewhich emphasizedrug
and alcohol testing andtreatmentin ap
propriatecasesfor non-violentoffenders.

Breed also notes that 1 less than
50% of the peoplethink prisonsdis
couragecrime, 2 most of the public
thinks prisons are for rehabilitation,
3 83% favor prisoners working, 4

95% favor prisoners having a skifi or
trade beforetheyare released,andS
2/3’sare in favor of alternate sentenc
ing rather than prison terms, How is
the Ky. Corrections Cabinet and the
Legislature responding to these
public desires?

I take issue with the assertionthat two-
thirds of thepeoplefavor alternativesen
tencingratherthanprisonterms, at least
asappliedto violentoffenders.In my ex
perience,thevastmajorityofKentuckians
favor prison terms for such offenders,
even if they do not think that prisons
rehabilitatetheconvictedcriminals.

Kentucky has a CorrectionsIndustries
Program,thepurposeof whichis to teach
prisonersskills whichcanbeusedingain
ful employment"on theoutside."Unfor
tunately,few prisonerslearnsuchskills.
In manycases,this isbecauseoftherather
short lengthof time theyspendinprison.
TheCorrectionsCabinetalsohas a GED
programwhich it promotesin aneffort to
improveeducationallevels.

As noted above, our committee has
recommendedpassageof legislation
proposedby theDepartmentofPublicAd
vocacy which will give increasedem
phasisto alternativesentencingas an ap
propriatedispositionin criminal cases.It
is myhopethatmoreandmorejudgeswill
avail themselvesof this alternative.

As far as prisonersworking, I fmd that
mostof the taskspeoplewouldhavethem
dooutsidetheprisonwalls areoneswhich
are not going to improve the prisoners’
employabilityafterprison. Inmy opinion,
cuttingweeds,picking uptrash,andother
typesofpublic-worksjobsareappropriate
tasksfor prisoners,butwemustnotassign
them with the mistakenimpressionthey
are going to teach employmentskills or
useabletrades.

DPA, along with others, has imple
mented an alternative sentencing
program in four areas of the state.
From your perspective,how is this
working andwhy are alternate sen
tencesnot used more by Ky. judges,
and not encouragedor required more
by the Ky. Legislature,especially if
the public prefers that lesscostlyap
proach?

As you canseefrommy previousanswers,
the Legislature is moving toward in
creasedemphasison alternativesenten
ces. In myjudgment,thesehavenotbeen
usedsignificantly in thepastbecausethe
public and thecourtseitherhavenot as
ceptedor beenawareof their availability.

CORRECTIONS CABINET
PRIORITIES

Here are someof the top priorities and
mandatoryadditional appropriations
soughtby theCorrectionsCabinetfor the
1990-91fiscalyean

Mostof the requestsfrom Correctionsare
for mandatoryexpensestoexpandandhire
staff for prisonsand jails becausecourt
ordershavecappedpopulationsatexisting
facilities.

Its requestscall for $14 million duringthe
bienniumto payoverdueinmatemedical
bills andbills for holding stateprisonersin
countyjails, and$25million to expandthe
numberofbedsinlocaijailsandin private
ly operatedprisons.

The cabinetrequestalso callsfor $14mil
lion during the bienniumto start paying
debt service for a 520-bed medium-
security prison for men, a 430-bed
medium-securityprison for women anda
500-bed minimum-securityprison for
men.

- LexingtonHeraidLeader,Nov. 26,1989
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‘The new legislation which has been
recommendedby our committeeshould
helpchangethis situation.

From your experienceand vantage
point, what are the causesand cures
of crime?

Frommyperspective,theprincipalcauses
of crime arepoverty, lack of education,
alcohol,drugs, andlack of parentalcare
andnurturing.Eachof theseis a deeply
rootedsocietalproblemandall ofthemare
intertwined. Unfortunately, no civiliza
tion inhistoryhaseverbeenableto eradi
cateany,let aloneall, of theseproblems.
For this reason,our law enforcement
agenciesaswell asour Correctionsagen
ciesfight a battle they can never really
win-becausethey deal only with the
symptomsof thesedeeperproblemsand
becauseby the time an individual comes
to their attention,it is oftenfar too lateto
dealwith therealcausesof thecrime.

Thereis no simplecurefor the causesof
crime.Probablymostimportantis educa
tion. If our Legislatureis successfulin
affectingmeaningfuleducationreformsin
the months ahead,we will do more to
attack the causesof crime than if we
doubledourpoliceforceandbuilt 20more
prisons.Unfortunately,evenif weareable
to restructureand adequatelyfund our
educationalsystem,it will takeyears to
seethe effectsof improvededucationin
our adultpopulation.As a result,wemust
continuetohaveaneffectivelaw enforce
mentsystemandto build enoughprisons
to housethosefor whom it is too late to
getat therealcause.

How are wein this statereally meet
ing the causesof crime for the person
weconvict and imprison?

Forthereasonsmentionedabove,it isvery
difficult to deal with the real causesof
crime in hardenedadult offenders.We
can,however,makesubstantialefforts to
do thefollowing: require drugandalcohol
rehabilitationprogramsfor convictedper
sonsfor whom drugs or alcohol were a
contributingfactor in their crime; require
the attainmentof a GED for non-high
schoolgraduatesasa conditionforprobe
tionor parole; requireextensivedrug and
alcoholtestingfor thoseplacedonproba
tion or parole;increaseefforts in correc
tionindustriestoteachskills indemandin
theoutsideworld.

Do you feelKy.’s PFO provisions are
fairly selecting those who should
serveextendedterms?

Forthemostpart, yes.

New York JudgeBruce Wright has

written a book entitledBlackRobes,
WhiteJustice. In it he discusseswhy
the justice systemdoesnot work for
blacks.In Ky., our nonwhitepopula
tion is 8%.32% of Ky. prisoners are
nonwhite. Why do you think there is
such a large disparity? Doyou think
racism plays a part in Ky.’s criminal
justice system.

I do not know what role racismplaysin
the disparityyou mention,but thenum
berscausemegraveconcern.I do know
that thereis disparity in sentencesasyou
move from jurisdiction to jurisdiction
within Ky. The statistics also indicate
suchdisparity betweenwhites and non
whites.Unlike some,I do not judi
cial sentencingisthe answerto this prob
1cm. Neither, in my opinion, is deter
minate sentencing.I believe the factors
takeninto accountpursuantto the truth-
in-sentencinglaw shouldhavea bearing
onpunishment.Obviously,thesewill vary
from defendantto defendant.

WhatI would like to seeis thepromulga
tion of relatively narrow sentencing
guidelines.Whetherthejudgmentwithin
theseguidelinesis establishedby a judge
orajuryisimmaterialto me. As far asthe
decision whether or not to convict, the
only reasonablesolution is to insurethat
jury panelshave a fair representationof
minorities and that racial prejudiceplays
no role in thestrikingof potentialjurors.
This last matteris particularly difficult
and troublesome,but it is essentialif we
aretohaveaneven-handedjusticesystem.

Finally, I believe the judiciary and the
Attorney General’s Office haverespon
sibilities to trackthe recordsof courtsand
prosecutorsin an effort to identify those
jurisdictions in whichminoritiesseemto
bereceivingdisparatetreatment.Reports
of theirfmdingsshouldbemadeavailable
to thepublic and,whereappropriate,dis
ciplinaiy actionshouldbe taken.

Any other thoughts?

In manyways,the Correctionssystemof
our statehasan impossibletask. Having
no meansto dealwith thecausesofcrime,
rio realinput into thematterswhich affect
prison population judges,juries,prose
cutors,paroleboards and the criminals
themselvesdeterminethat and too little
funding, it is chargedwith holding and
rehabilitatinganeverincreasingandever
more-hardenedpopulationof criminals.
The Legislature,on the other hand,has
responsibilitiesthat touchupon all of the
things whichcontributeto prisonpopula
tion growth. I am hopeful wewill do a
better job of shouldering that respon
sibility in the future thanwe havein the

past. I believethe recommendations
which havecomeout of our specialcom
mitteegivesomeindicationthattheLegis
latureisbeginningto considerall of these
elements. If we follow through on this
initiative, our approachto correctionsin
the future will involve morethanjust in-
creasingsentencesandbuilding prisons.

REP. WILLIAM LEAR
Stoll, Keenon& Park
1000First SecurityPlaza
Lexington,Kentucky 40507
606 231-3000

Bill Leans the State Representative for the
79th Legislative District Fayette County.
Hehas served in the General Assembly
since 1985 and has been activelyinvolved
in many correct!ons-related issues. During
the 1986-87lnterimhe chaired the Special
State Government Subcommittee on Cor
rections Operations and is the sponsor of
much of the legislation recommended by
that committee. Heis a partner in the Lex
ington Law firm of Stoll, Keenon & Park.

COST TO IMPRISON
In 1990,theaveragecostfor imprison
ing a Kentucky state inmate is
$12,581.55.It costs $16,140.35per
yearto housea prisoneratKentucky’s
maximum security prison. The
averagecost of supervisinga person
on probationor paroleis $1,018per
year.

More PrisonsDoNot Mean
LessCrime

If moreprisonsresultedin lesscrime, the
United Statesmight rank as the most
crime-free nation of Earth, becausewe
haveastaggeringlyhighincarcerationrate
- rightbehind the SovietUnionandSouth
Africa. Today, 244 of every 100,000
Americansarein prison.This is 10 times
the imprisonmentrateof the Netherlands,
7 times that of Japanand4 timesthat of
WestGermany.Moreover,theU.S.prison
population has doubled since the last
decadeto morethan 627,000andis in
creasing15 times faster thanthe general
population.

However, as the prisonpopulationgrows,
sodoesthe crimerate. In 1987,theprison
populationgrewby 7.2%;in 1988,7.4%.

In 1987,thelastyear forwhich figuresare
available,incidents of crimewent up2%,
accordingto the FBI. If thosewho believe
more prisonersmeanfewercrimesbeing
committedwere right, crimeshouldhave
declinedin somethingroughly equivalent
totheincreasein theprisonpopulation.-

LexingtonHerald-Leader,May 30, 1989.

February1990/ The Advocate23



THE PUNISHMENT ADDICTION
TwentyYearsofCompulsivePunishmentLifestyles

Our culture suffers from a punishment
addiction.

The simplestatementsoundsoutrageous.
We aresoaccustomedto thinkingthat we
needtopunishmore,not less,that to claim
our approachtopunishmentis compulsive
andself-injuriouscanseemmorethanodd
- it seemsincongruous.

There axeotherproblemswith useof ad
diction to describe our approach to
punishment. Most addictions have a
physiological component in which with
drawal causesseverephysical reaction.
Moreover,addictionsoccurinorganisms,
andit certainlystretchessystemstheoryto
characterizea cultureasanorganism.It is
equallyproblematicto equatepunishment
with a substanceusedby anorganism.In
addition, the term addiction itself is im
precise,and classificationsystemsusing
addictionas a criterionoftensuffer from
problemsof reliability.

Despite theseproblems, I am using the
termaddictionadvisedlyto describeour
approachto punishmentin this culturefor
severalreasons.First, we have, in recent
years,developeda kindof disgustat being
addicted.Interestingly, our repulsionat
addictionstemsboth from the damaging
effectswhich occurto systemsdependent
on substancesandfrom revulsionat the
very fact of being dependent. Thus, the
termaddictionhasitself beenstretchedto
apply to thegenerally self-destructiveful
fillment of urges such as for sex or for
thrills.

Admittedly, using the term addiction to
characterize how we punish also has
dramaticvalue. It is sopopular thesedays
to despiseaddictionthat useof the term
catchestheattention.And soI choosethe
metaphorpartlyfor its shockvalue,just as
thosetreatingaddictsfmd they sometimes
needto shock thepatientwith theabsur
dity andself-injuriousnessofthebehavior
being exhibited.

The most importantreasonI choosethis
way of describingour punishmentlife-

style is that the descriptionworks.Many
if not most of the techniquesdevelopedto
define and portray addictive behavior
amongindividuals apply to our way of
punishmentI usethephrase"punishment
lifestyle" instead of the more common
"punishmentpolicy" because,in truth, we
haveno punishmentpolicy in this culture.
Whatwehaveis an attractionto punitive
ness gone haywire, an obsessionwith
giving painto those who break our laws.
The purposeof this paper is to describe
that obsession.

I amorganizingthepaper aroundthe 12-
questioninventory that is used by Al
coholicsAnonymousto determinethe de
gree of a person’s trouble with drinking
compulsion.It is a simplechecklist,and
the AA leaderssaythat a "yes" answer to
more than 3 or 4 of thequestionsindicates
seriousreasonfor concem a "yes"to 7 or
8 meansreal trouble. Whentheseques

tions are revised to ask abouthow our
culturedeals with punishment,weget a
"perfect"scoreof 12 "yes" answers.

Jnusingthis AA instrument,lamsensitive
to the fact that numerouspeople have
begun a remarkablepersonalrecoveryby
startingwith aself assessmentof thenega
tive impactoftheirown drinking.I donot
meanto belittle the significanceof their
experiences;indeed,I hope that a frank
self-appraisalof our culture’s punitive
nesscanserveasa similarfirst steptoward
recoveryof a more realisticwayof treat
ing crime.

1 Have you ever decided to stop
drinking for a week or so, but only
lastedfor a coupleof days?

One of the most common and pathetic
experiencesin the constructionboomof
the 1980s has been the building of an
overcrowded prison or jail. The scenario

Figure 1
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is pretty standard.Political and justice
systemleadersalikedecry the debilitating
effects of a lack of jail or prison space.
Thesituationis calleda"crisis". Planners,
architectsandengineersarebroughtin on
an emergencybasis, and drastic plans are
establishedfor a significant expansionof
facility capacity.

Eventhoughthesituationwascalledcriti
cal, somehow the system survives the
minimumof 2 to 5 years it takesto plan,
site,buildandequipthenewjail orprison.
To a chorusof relief often accompanied
by a wanting from system insidersthat
"even this will not be enough" the new
facility opens.Within months or even
days,it is itself at capacity.In manyof the
more celebratedinstances,before the
facility is more thanayearor 2 old, it has
beensubject to litigation establishinga
newcapacitylimit.

2 Do you wish people would mind
their own businessabout your drink
ing - stop telling you what to do?

Whencells fill, thepolitical and system
leadershipoften get busy blaming the
judiciary for interfering with correctional
practices.While only the hard-linersgo
public with their criticisms, it is not un
commonto hear the grumbling amongthe
insiders:federaljudgesareunrealisticand
meddlesome,hamstringing the system;
prisonersget better treatmentthan ordi
narycitizenswho obeythelaws-onand
on. If the courts would mind their own
business,correctionscould get on with
punishment.

In fact, the passing of the "hands-off"
doctrinehasoccasioneddirectjudicial in
volvement in the daily affairs of our
nation’s prisonsandjails. Suchconsidera
tions as food, clothing, heat, religious
practiceandmedicalcarearethe topics of
litigation throughcourt suits protesting
the violation of the civil rights of prison
ers. The courts were forced to become
involved in the face of an abdicationby
correctional and political authoritiesof
their obligation to implement the law.

It is no small irony that the punitivelife
styleof this countryhasreachedthepoint
where we complain when we are held
accountable for obeying the law in how
weholdothersaccountablefordisobeying
them.

3 Have you ever switched from one
drink to another in the hopethat this
would keep you from gettingdrunk?

The latter half of the 1980shasbeenthe
era of the "new" prison construction ap
proach, and the emphasishas beenon
making the prison affordable in times

when other social programs are not.
Technical plans havebeen widely dis
tributed to support theuseof modular and
popular jails which cost less per cell to
construct.Two other popular approaches
aretheuseof privatecontractsfor incar
cerative correctionalservicesand the
strategyof contracting for thenew facility
rentalratherthan floating a bond to build
it. The most creative ideashave included
renovatingold school housesclosedfor
lack of students, salvaging military bat
tleshipsboundfor thescrapheapandcon
verting them to correctionalinstitutions
reminiscentof the daysof the "hulks" in
the London harbor andbuyingwhole is
landsto remakeinto correctional colonies
asthoughAustraliathenandRikers today
arenot enough.

The theme in all thesenew stratagemsis
thequick,cheapfix. It ishopedto getmore
prison capacity at less cost than a true
prison and more rapidly thanthe regular
channelsprovide.If thepublic consistent
ly votesdown prison bonds, contract with
a private vendor for building and renting
space.If a full scalenew prison is fiscally
outofthequestion,get a usedonefor less.
By all means,avoid the fact that thesys
tem seemsto wantmore punishmentthan
it canafford.

* UFRISOWPENTS

o

4 Haveyou had an eye-openerupon
awakening in the past year?

Jf anything, the punishmentrhetorichas
acceleratedin the most recentmonths,
fueledby the national fervor to overcome
anothercultural addiction,that to drugs.
It is a classictype of knee-jerkreaction to
our honificationat theexistenceof crime,
often brought to focus in reaction to
specificincidents.

Despiteoverwhelmingevidenceasto its
futility and evenlikely countereffective
ness,Congresshaspasseda "get tough"
law that createsa death penalty for drug
"king-pins" and canmakelife miserable
for recreational users,evenof marijuana.
There is virtually no evidenceto support
the imposition of thesepenalties asrealis
tically likely to interruptdrug industry. If
anything,thenew lawswill simply addto
the misery resulting from drugs.

Just asthe problem drinkerthinksfirst of
"a quick one" to help face morning hang
over pain,weseemto turn immediatelyto
more punishmentas the solution to the
pains of our socialproblems.

5 Do you envy peoplewhocan drink
without getting into trouble?

Figure 2
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Whenthepublicdebategetsdesperate,we
always find ourselves comparing our
situationto that of other countries.Theleft
points out the familiar fact thatweincar
cerate at a higher rate than any other
Western industrialized democracy.The
punishmentlifestyle of Scandinaviais
pointed to, with admiration, asa model to
whichwe shouldaspire.

The right, for its own part, has com
parisons to make, as well. On the one
hand, the destructivenessof our crime
rates is starkly presentedby the favorite
comparisonof murderratesin Detroit to
homicide rates in Japan. The implication
is that we needto be more like Japan, in
which criminal devianceevendeviance
generally is little tolerated. The other
graphiccomparisonis to some Middle-
Eastern countries, where thieveshave
theirhandsremoved andnearly everyone
is subjectto brutalpunishment,including
death.Weshouldhavea country more like
them, it is stated,wherecrime rates seem
low and peoplecomply with conventional
norms..

statisticson imprisonmentratessincethe
early 1900s appearedto bear them out
Recently,thereis evidencethat we have
reachedachangein thelevel of ouruseof
punishment Since the 1920s, we have
had relatively stable levels of both rates
and numbersof sentencedprisoners.
Startingat theendof the1970s,however,
thetrendappearsto havedestabilizedand
acceleratedupwardsunderbothmeasures.
In theperiodfrom 1980-1986,therewas
a 43% increasein the numberof admis
sionsper100,000adultsintheU.S. Inthe
West, the rate of increasewas74%. This
increasewasnotmerelya product of more
crime,however, for the rateofadmissions
per 1,000 selected,seriousoffensesin-
creased72%.

Whenthe total effect of thesechangeson
imprisonmentlevels is calculated, the
resultisstunning.TheU.S.hasalwayshad
a growing inmate population, partly be-
causeof a growing generalpopulation.
From 1925 to today, the averageannual
percentageincreasewas 2.8%.The figure

for theperiod from 1980-1986is8.8%,or
over threetimes the averageestablished
overmorethanhalfa century.

7 Has your drinkingcausedtrouble
at home?

Perhapsthesingle,mostunassailablefact
is that our punishmentlifestyle has left
correctionsin a shambles,hasmadethe
public disenchantmentover thecriminal
justiceprocessa centralthemeofour cul
ture.

Thecomplaintsofjudges,prosecutorsand
politicians are legion. Judges say they
cannotimposethepenaltiesthey think are
deservedbecausethere is no room in
prisonsfor the convictedwhostandbefore
them.Prosecutorscomplain that their best
trial efforts are overcomeby a system
stuffedtothelimits with bodies.Themost
faniiliar complaintscome from correc
tionsofficials, who arefrequentlyforced
to releaseoffendersearlyunder "emer
gency" provisions. States with parole
boards are lucky, since they have a

Yet what we haveisWestern culture, with
a vasttraditionof upsetabouttheamount
of crime, despitepunitive excess. In
England of the 1700s,crime wasfelt to be
"rampant", even though the punishment
of choicewasdeath Hughes,1987. The
patternof concernthat crime is too high
and punishment too impotent has beena
cultural trademark of America since the
invention of the prison, accelerating
duringtimesof national stress,suchasthe
height of immigration, but generally al
ways present Sherman and Hawkins,
1981.

Today, we continuethatphilosophy. One
recent survey found that 1 in every 80
adults in the U.S. is under correctional
supervisionat anygiven time-including
1 out of every45 Texansand better than
1 in 35citizensin theDistrict of Columbia
Austin and Tillman, undated. Federal
statisticsareevenmore stunning,estimat
ing that in 1986,fully oneout of every 55
adultswasundercorrectionalsupervision
BJS, 1988.Everywhere,it is saidthis is
notenough,andmore isneeded.We need
to be like the really toughnations,theones
who take their crimeseriously.

6 Haveyou had problems connected
with drinking during the past year?

There is good evidencethat, like the al
coholic whosebody finally startsto sun
cumb to the continual effects of the
onslaughtof alcohol,ourpunishmentlife
style hasachievedadifferent levelof sig
nificance in recent years. Scholarshave
arguedthata typeof homeostasisapplies
to punishmentlevels in the U.S., and
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mechanismestablishedprecisely to
releaseoffenders- hat theboardsthem
selvesresentthepressure. LAfetIn

The most creative systemshave
developedimaginativewaysto cut down
on prisonpopulations.Work release,fur
lough andhalf-wayhousesareno longer
correctionalprogramsdesigned for of
fenders,theyarecorrectionsmanagement
programsestablishedto makethesystem
feasible. In the areaof creativerelease
systems,almostanythinggoes,so longas
it getsthe inmateout. South Carolinaat
one time had 13 different ways to be
releasedfrom prison, includingso-called
"Christmasparole"inwhich if theparole
dateoccurredwithin a setperiodof weeks
after Christmas,parolecould be given
beforeDecember25. Presumably,Jews
and Muslims were also eligible for this
leniency. In Oregon,a 5-year sentence,
when imposed without a set minimum
term, at one time amountedto 36 days
timeserved,afterall thecreditedtimewas
calculatedmostof the credited time is
recentpolicy designedto empty cells to
makeroomfor thenextentrant.In several
jurisdictions,offenderswho atsentencing
getprisontermsaregivenfuture datesat
which they mustshowup incourt to start
servingthem,oncethespacewill beavail
able.

Theentirecriminaljusticesystemis rock
edby thefactthat levelsofpunishmentare
beingpromisedto offenderswhenthereis
nocapacitytodeliver. Financialdeficit in
Washington,D.C. is matched by punish
mentdeficit in thestates.

Many peopleget to participate.Themost
recentinmatesurvey,conductedin 1982,
concludedthat i in every 450 adultswas
actually in prison at anygiven time. For
Blackmales,thefigurewas1 in5O! Surely
eventheseamazingrateshaveincreased
sincethat time. Theimpactonour collec
tive social experienceis quite large. In
1979 the last year for which data are
available, 1 in 37 U.S. citizens could
expectto experiencea prisonsentencein
a lifetime- about 1 in 19 malesandal
most 1 inS Black males.Again,theageof
the studysuggeststoday’s figureswould
beevenhigher. Our prisonsarefar from
anunusualexperienceforour citizens.

8 Do you ever try to get "extra"
drinksat a party becauseyou do not
get enough?

Oneof themythsof ourpunishmentlife
style is that we haveto becomeincreas
ingly morepunitivebecausewe are now
so lenient. Our level of punitivenessin
1984forpersonsconvictedof seriousof
fensesfirst-time releasesonly exposes
the myth.The averagesentenceis over5

years for all offensestakentogether, 5
years for burglary, almost 10 years for
rape,20yearsfor murderand9 yearsfor
robbery. Actual time served averages
over7 yearsformurder,over4 yearsfor
rape,3 yearsfor robberyand 1.5yearsfor
burglary. In virtually every category,
males do more time than femalesand
blacks more than whites- and if any
thing, we are more punitive now thanwe
werein 1984.

For the readerwho thinks thesetime-
servedamountsareshort,I suggesta per
sonalreflection.l’hink of whatyou were
doing 3yearsagoonthisdate.Thenthink
of all the personallife eventsthat have
transpiredsincethat date. Theseare all
losses,eventsthat wouldbemissingfrom
your life dueto anaverageconvictionfor
robbery.Thepurposeof the test is not to
denigratethe act of robbery,but to show
thatpunishmentfor it isnota slap-on-the-
wrist.

When we think about the amount of
punishmentwe givefor offenses,weoften
get inoneof 2 traps.Weeitherareunduly
influencedby theunusualcasethat makes
the headlines,or we are shockedby the
small percentageof the sentencethat is

actuallyserved. In the former case,the
mistakeis plain: it is simply bad policy
makingtoallow unusualcasesto establish
rulesforhandlingroutinecases.

In the latter case,it is a mistakeof inter
pretation.Since 1965, actualtime served
on first releaseshas remainedrelatively
stable around 18-20 months.The sen
tence,however,hasincreaseddramatical
ly, from33 monthsin 1965,to 40months
in 1975to awhopping65 monthsin 1985.
By simple math, the proportion of time
servedhasplummeted,from6l%in1965,
to 47%in 1975to30%in 1985. Although
we areimposingaboutthe sameamount
of pain on offenderssentencedto prison
now aswewere20 yearsago,ourpercep
tion is quite different- andthat percep
tion existsbecausewhat haschangedis
our desire: we want to punishtwice as
muchasbefore.

l’his escalatingdesirefor punitivenessis
reflectedin therhetoricandpracticeofour
vauntednew "alternatives" to incarcera
tion. They are very plainly "tough" in
intent andby design.With electronicand
chemical surveillance,24-hourcoverage
andpromisesof strictenforcement,it isno
wondertheyoften producehighratesof

Prevalenceestimate: percentof populationexpectedto
servea first sentencein lifetime, basedon number and
demographiccharacteristic.ofpersonsadmittedto
prison for the first time in theirlive,

in 1973 in 1979

Population
Segment

Inmate
Survey

Admissions
Census

Inmate
Survey

Admissions
Census

Total’ 1306%

2.453
1.491

10.226

2.107% 1.713% 2.742%

Male’ 3.954 3.182 5.123
White 2.404 2.053 3.305
Black 16.488 11.590 18.658

Female’ .166 .273 .251 .367
White .110 .181 .138 .201
Black .610 1.004 1030 1.509

NOTE: Estimatesapplicableto all otherracesarenot shown separatelybecauseof known
inconsistenciesbetween censusand surveyproceduresfor designatingother" race. Demographic
charateristics including the ordinal number of sentenceadmitted for and, in the caseof inmate
survey prevalenceestimates number of personaadmitted to adult Stateprisons are from the 1974
$irvey of‘pste pf State àorrectionslFaeilitissEnd CensusoStateAdult correctionalFcilitie

974.lCP$ 7Rlt U.S. Dept. of Justice, BJS, Ann Arbor, MI: ICPSR,Fall 1983and 1979 Surveyef
Insmtesof State Correctional Facilitas. 1979 . 1CP5R7956.U.S. Dept. of Justice, BJS,Ann Arbor,

MI: ICPSR, Fall 1981 surveysof inmates of Stateprisons. In the caseof admissionscensus
prevalenceestimatesnumber of personsadmitted to adult Stateprisons basedon theinmate
surveysare pro-rated to admissioncountspublished in Prisoners in State and FederalInstitutions

onDecember31. 1971. 1972. and 1973 National PrisonEr StastisticeBulletin No. SD.NPS.PSF.1,
U.S. Dept. ofJustice, NCJISS, Washington: USGPO.May 1975 and Prisonersip State and Federal
Institution, on December 31.1979National PrisonerStatisticsuIletin No. NPS.PSF-7,NCJ737I
U.S. Dept. of Justice, BJS.Washington: USGPO,February 1981. U.S. population estimatesused
calculate prevalenceestimatesare from U.S.Census Bureau. Current Population Reports.Series
P.25 NO. 917, Preliminary Estimatesof the Populationof theUnite4States,by Ads. Sex,and Race:

1970In 1991. Washington: USPGO, 1982,Tablel, pp. 11.12. 18-19. Also, inmate surveys provide
under estimatesand admissionscensusesprovide overestimatesofthe prevalenceof
imprisonment. In the caseof inmate survey estimatesfor admissionyear 1979,correction for some
ofthe underestimation can easilybe made. Sincethe 1979 survey was conductedin October 1979,
and therefore could not possibly have included all 1979 admissions,1979 inmate survey prevalence
estimatesarebasedon date for 10 out of 12 month, in 1979. To pro-rate 1979 inmate survey
estimatesto the full 12 months, they shouldbe multiplied by 1.2.

‘Includes personsofall other races.
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programfailure having little to do with
new criminality Petersilia,1987.

9 Do you ever tell yourselfthat you
can stop drinking at any time you
want to,eventhough you keep getting
drunk when you don’t meanto?

Equal to themyth of leniencyis themyth
of crimerates.We tell ourselvesthat we
haveno choiceaboutpunishmentbecause
our crime ratesareso high they require
drastic action. In fact, we say, we must
upgrade our punitivenessbecausethe
numberofcriminals is increasingandget
ting anupper hand.

But the relationship betweencrime and
punishmentis not directly rational, as
shownby experiencewith crimesreported
by victims over the last 20 years. The
numberofcrimes fell by 22% in that time
period,violent crimesby 18%, burglaries
by nearly a third. Yet this ispreciselythe
timeperiodwhenour prisonpopulations
have skyrocketed.

The illogical natureof this relationshipis
illustratedby the political rhetoric each
year when the new Uniform Crime
ReportsUCR comeout. Whennumbers
showanoveralldecrease,politicalleaders
point with pride to the successfulnessof
ournew policy of heavyuseof incarcera
tion, and urge continued escalation to
produce continued reductions in crime.
Whennumbersshowan increaseincrime,
political leadersrespondin a panicthat we
must get tougher to stem theobvious tide
of crime. If the answerto UCR data is
alwaysto increasepunitiveness,nomatter
what the result, why botherto measure
crime, anyway?

Oneof the most outrageousversionsof
this strategy of linking ourpunitiveneeds
to crimes wasa recentpublication by the
National Institute of Justice called The
Costs of Decarceration Zedlewski,
1984. The document,which got wide
coveragein thepublic media,argued1
that the new increases in incarceration
were due to the needto repair a lapsein
our punishment policies from the late
1960sandearly 1970sand2 that these
recent increaseshadbeenresponsiblefor
a drop in crimein recentyears.Figure 1
wasusedto support the first proposition,
Figure 2 the second.

Eachof thesefigures ispatentlymislead
ing. First,Figure 1 runs only from 1960
on,andthere is noreason to think that the
1960 rate wasthe one againstwhichrates
mustbe comparedfor "normalcy." Unfor
tunately, the data are not available to test
whether1960-62is aberrantor the period
from 1966 to 1980. Equally troubling is
the designof the figure, which basesthe

Y axison a scaleof 6.The casualobserver
will missthe fact that thisnumberisreally
of a baseof 100.While the chartasshown
seemsto indicateextremedropsandrises,
the true numerical difference is from
about 6 in the 60s to about 3 in the 70s,
"recovering"asZedlewskiwouldhaveus
believe to about 4 in the 80s. From an
absolutenumericalpoint of view, these
aresmallchanges.To showhow small the
shifts really are,imaginea reconstructed
versionof Figure 1 for which theY axis is
establishedasa 50base- or one-halfthe
100 crimes - the shifts would seem far
lessremarkable.

Figure2 is a similardistortion.It is meant
to makethe casethat even small shiftsin
incarceration produce huge shifts in
crime. Methodologistswould point out
that themodel being proposedis a causal
timeseries,and 25 datapointsareinsuf
ficient to establisha stable measureMc-
Cleary,1978.Thisisillustratedby simple
logic,his quiteplausiblethat higher crime
rateshi the1960sproducedbothprisoners
and public reaction resulting in higher
prison populationsin the 1970sand 80s.
Whetherthe alternativeexplanationthat
crimeinfluencesprisonpopulationsisbet
terthantheoneofferedby Zedlewskithat
prisonpopulationsproducecrimeratesis
subject to debate. But you would not
knowof thedebatableinterpretationfrom
Zedlewski,who issatisfied with claiming
that highpunishmentlevelsreducecrime.

The claim wasin fact remarkable. It was
estimatedthat eachoffenderincarcerated
resultedin anewreduction ofhundredsof
crimes, due to unreportedand unap
prehendedcriminality. Theseestimates
were used to conclude that it actually is
cheaperto lock a personup than to leave
him onthe streets,dueto thecostsofcrime
and the criminal justice system.

Thereis somethingwrongwith thesees
timates. Using them, Zimring and Haw
kins 1988 haveshown that the large
increases in incarceration should have
produceda complete elimination of all
crime by 1988, if the estimateswere as-
curate. It didnot happen.

The point isnot merely that the numbers
arewrong,butthat peoplein theNational
Institute of Justice feel such a need to
promote such obviously ludicrous num
bers,evenwhentheyarewrong. Theneed
stemsfrom the drive to justify theescala
tion in our punitive lifestyle.We needto
convince ourselvesthat we need ever
more andmorepunishment.

The public disseminationof Zedlewski’s
study must be comparedwith the refusal
to disseminate a much more carefully

craftedstudyshowingthat prisonwas, in
the long run, no more successfulat
preventing crime than incarceration
Petersilia, 1986,even though the latter
study appearsto bemuchmore consistent
with our aggregateexperiencethan the
former.

10 Have you misseddaysof work or
schoolbecauseof drinking?

The costsof punitive lifestyle have been
well documented,and appearto be in
creasing.The fmancialcostsaresubstan
tial: anew cell costsabout $75,000,and
amortizationmaybe3 timesthat,percell.
Land purchase and preparation add
another25%or sooverthebuilding costs.
Housing the offender may cost up to
$25,000ayear.Eventhemostimaginative
money-savershavetroublereducingthese
costsby morethan10-20%.

Thesebig numbersarewhy somanystale
fiscal officers are worried. Correctional
budgets are growing faster than ever
before,faster thanperhapsany other por
tion ofthebudget. Theirpercentageof the
overall fiscal picture,neverbeforea large
piece of the pie, is growing rapidly.
Money isdivertedfrom schools,roadsand
health care to pay for our punitive life
style, and all signs are it will get worse
before getting better.

There are other losses,especially the
growing populationunder correctional
control.Thenearly.5%of thepopulation
that is in our prisons and jails, 1 in every
215 adults,produceno meaningfulgoods
or services,pay no taxes andsupportno
families. Each of the over 3 million
citizensunder supervisionoccupiesthe
timeandattentionof correctionalworkers
whoseeffortswouldotherwisebedirected
elsewhere.

11 Do you have blackouts?

Sometimes,thepunitivefroth withwhich
theseissuesarediscussedleadsto a kind
of excess, the vehemenceof which is
surprising.

The cry for the deathpenaltyis an ex
ample. Recently, 2 policemen in New
York werekilled duringdrugenforcement
work The predictablecallscamefor the
deathpenalty for cop killers, rageserving
as a basis for doing "something, because
things are out of hand". We are urged to
execute,eventhough the balanceof
evidenceon the question shows that the
deathpenaltyis eitherineffectiveor bare
ly marginally so as a deterrent even
though the samedeterrencearguments
support the idea that the deathpenalty
creates an incentive for criminals to kill
cops to escapearrest and even though
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death is a daily hazard of the street
criminal.

Is nolevel of punishmenttoorepulsiveto
our punishmentlifestyle? Why not take
seriousoffenders,rip off their arms, and
makethemeatthem,inanextensionof the
opening to Foucault’s study of punish
ment 1979?Have welost all perspective
and reason in our drive to give pain to
criminals?

Whatwe do to criminalsis just as mucha
reflectiononusasit is onthem,andcertain
acts arerepulsiveevento us. Deterrence
- "doing something"- is not the sole
test of punishment, nor should it be.
When we find ourselves hungering for
punishmentsthat disparage our own
humanity, we havereacheda limit we
mustrecognizeandaccept.

12 Have you ever felt that your life
would be better II you did not drink?

This is the unaskablequestion: what
wouldhappenifweforeboreourpunitive
ness?

A goodexampleofourneedto think about
alternative paradigms to our punishment
lifestyle is the current rhetoric about
drugs. There can be no question that the
useof drugs inU.S. society is associated
with a great deal of pain and suffering.
But so is our "drug war." In any urban
court, the trial calendaris dominatedby
drugrelated cases- notstreetcrime,but
drugsaleandpossession.The numberof
peopleinour prisonsandjails for drugsis
huge.Thedaily costin taxdollarsto fight
this war isastounding.Soon,notonlywill
the sellersbe prosecuted,but thebuyers
and"recreational users" aswell. Children
are being urged to turn in their parents;
families are being evicted from public
housing- all in the nameof the drug war.
In the midst of this war, it hasbecome
forgottenthat our original reason for get
ting involved in the war was to reduce
human misery and easedrug pain. At
somepoint, we must ask if our punitive
agendacreatesmore misery than it
reduces.

Most public officials now recognizethat
we cannotbuild our way out of theprison
crowdingproblem.Statedinanotherway,
it is obviouswecannotpunishour wayout
of a crimeproblem.Weneedto developa
differentpunishmentlifestyle.

What if we began to emphasizecrime
prevention instead of crime control?
What if weinsisted that apunishmenthad
to be the lesserin termsof painand suf
fering when compared to the crimeitself
and to doing nothing? What if we
developeda new commitment to working

with offenders to develop their potential
ascitizensrather thaneliminatingit- not
in thenaivehopethey’ll respond,but with
therealexpectationthat we cando better
thanmerely to punish?

Whatif wechangedourpunitivelifestyle?

TODD R. CLEAR
Professor,RutgersUniversity
Schoolof Justice
15 WashingtonStreet
Newark,New Jersey97102
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WEST’S REVIEW

KENTUCKY SUPREME
COURT

CHARACTEREVIDENCE/JUROR
MISCONDUCT/SEPARATE TRIALS
/REFUSAL TO STRIKE JURORSI
PEREMPTORY CHALLENGES

Turpin v.Commonwealth
36 K.L.S. 14 at 3

November30,1989

In this case,theCourtheld that there was
noerrorin theadmissionofa two yearold
diary and letter, despite their remoteness
in time from the chargedoffense,andthe
fact that they were written before the
defendantmet the victim, where the diary
and letterreflectedon motive and "state
of mind."

There was no error in the ‘trial court’s
refusal to declare a mistrial when a juror
was arrested on a felony charge between
the guilt and penaltyphasesof Turpin’s
trial. TheCourt rejectedTurpin’s conten
lion that the juror should have been al
lowed to continue to sit becausehe had
reasonto curiy favor with theprosecution
"even though the Commonwealthindi
catedthat it would be disqualifiedand a
specialprosecutor would be sought."

The trial court did not error in denying
Turpin’s request for a trial separatefrom
hercodefendant."Thedecisionof the trial
judge in such a situation will not be
reversed unless the reviewing court is
clearly convinced that prejudice oc
curred...."

No error occurredwhen the trial court
refused to strike three jurors for cause
sincethe jurors wereultimately removed
by peremptory strikes andno request for
additionalperemptorieswasmadeat that
time. Neither was there any error in the

trial court’s action in initially limiting
Turpin and her codefendantto 12
peremptory challengesjointly.

JusticeLeibsondissentedon thegrounds
that the defendantsdiary entry and letter
wereevidencenotof motive andstateof
mind, but of reprehensiblecharacter,and
as suchshould havebeenexcluded.Jus
tice Leibson would also havereversed
basedon the ‘denial of separate trials be
causethejoint trial prejudicedTurpin by
denyingher the opportunityto introduce
her codefendant’s statement to police
whichtendedto exonerateTurpin.Finally
the dissenting opinion would have
reversed because of the trial court’s
refusalto instructontheoffenseofhinder
ing prosecutionas an alternativeoffense
embodying Turpin’s theory of the case
andbecauseTurpin wasforcedto exhaust
her peremptory challenges to remove
jurors who shouldhavebeenstruck for
cause.

CONFESSION/PRESERVATION OF
ERROR! AGGRAVATING FACTOR-

MURDER FOR PROFif
Brown v. Commonwealth

36 K.L.S. 14 at 4
November30,1989

In thisappealby Turpin’s,supra,codefen
dant the Court held that the trial court
actedproperlywhenit refusedto suppress
statementsmadeby Brown afterreceiving
her Miranda rights but before she re
questedan attorney.

The Court additionallyheld that an issue
regarding the questioningof witnesses
was notproperlypreservedwhereobjec
tion wasmadeby counselfor thecodefen
dantandBrown’s counseldidnotjoin in.
"The objection of an attorney for one
codefendantwill not be deemedto be an
objectionfor theother codefendantunless
counselhasmade it clear that in making

the objection it is made for both defen
dants."

Finally, the Court held that the jury was
properly instructedon the aggravating
factor that "the offender committedthe
offenseof murderfor himself or another
for thepurposeofreceivingmoney or any
other thingof monetaryvalue,or forother
profit." "Thefactthat the insurancepolicy
on the victim’s life wasnot directly pay
able to herdoesnot meanthat shedidnot
intendto sharein theproceeds."

TRUTH IN SENTENCING-MINIMUM
PAROLE ELIGIBILiTY
Boone v. Commonwealth

36 K.L.S. 14 at 5
November30,1989

At issuein this casewaswhether a defen
dantisentitledto introduceevidenceatthe
sentencingphasethat asaviolentoffender
his minimumparole eligibility, pursuant
toKRS439.3401,is50%of his sentence.

Boone arguedthat to place this evidence
exclusively within the control of the
prosecutiondeniedhim due processof
law. The Court agreed."It is our opinion
that that portion of KRS 532.0552a
giving the sole power to the common
wealth tointroduceevidenceof minimum
parole eligibility to theCommonwealthis
unconstitutional,and the privilege of in
troducingsaid evidenceshall beextended
to the defendantand theCommonwealth."
JusticeLeibsondissented.

DISCOVERY! EVIDENCE-RELEVAN
CY,VIDEOTAPE OFSCENE/

CONFESSION-VOLUNTAIUNESS/
COMMENT ON SILENCE
Milburn v. Commonwealth

36 K.L.S. 15 at
December21,1989

At Milburn’s trial, a commonwealthcx-

Linda West

ThisrcgulaxAdvocatecolumnreviews the publishedcriminal law decisionsof theUnited StatesSuprermCourt, theKentuckySupremeCourt, and
theKentucky Court of Appeals,exceptfor deathpenaltycases,which arereviewedin TheAdvocateDeathPenaltycolumn,andexceptfor search
andseizurecaseswhich are reviewedin TheAdvocatePlainView column.
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perttestified as to the likely distancebe
tween the defendant’sgun at the time it
was fired and the victim. Milburn con
tendedthat thisevidenceshould havebeen
excludedbecauseit went beyond the
scope of the expert’s written report as
providedto Milburn throughpretrialdis
covery, and becausethe trial court had
previously directed that prior to a
scheduleddepositiontheexpertof a sum
maryofhis testimonyshouldbegiventhe
defense.However, the expert’s report did
statethat lead residueswere found on the
victim’s hair sample, which "serves the
commonly recognizedpurpose of deter
mining the proximity betweenthe gun
muzzleandthevictim." Consequently,in
the Court’s view, the defensewas on
noticeof the expert’s conclusion.

TheCourt found no error in the admission
of two knives found at the scenewhich
were admittedlynot used in the charged
assault."[t]he presence of the knives
couldhave tendedto negateappellant’s
self-defenseclaim, thus making them
relevantevidence."

There was no error in admitting a
videotapeof the scene as opposed to
photographs.

Milburn contendedthat his statementsto
the police madewhile he wasreceiving
medical treatmentfor chest injuries and
facial lacerations, and while he was in
toxicated,should havebeensuppressed.
The Court disagreed."[un view of the
thoroughconsiderationgiven by the trial
courtand thenatureof appellant’s incul
patory statementsbasically denyingin
volvementin the shooting,the trial court
did not err in denyingappellant’s motion
to suppressthe statements."

Testimonyby a police officer oncross

g..
ui Uf’

examinationthat, aftergivingsomestate
ments,Milburn invokedhis 5th Amend
ment privilege was "invited" by the
defenseandwasharmlessin view of pre
vious testimony that Milbum waswilling
to talk. Chief JusticeStephens,and Jus
ticesCombsandLeibsondissented.

DOUBLE JEOPARDY
O’Hara v. Commonwealth
Pearson v. Commonwealth

36 K.L.S. 15 at
December21,1989

The defendantscontendedthat they could
not be convictedof both assaultandfirst
degreerobberywhere the forceusedin the
assaultwas also usedto elevatethe rob
beryoffensetorobbery in the first degree.
The Commonwealth argued that the
defendantscould be convicted of both
where the proof showedthat the defen
dants were armed with a deadly weapon
andthat the assaultwas committedthere
after.

The Court did not address the
commonwealth’sargumentsinceit found
that the defendantscould not havebeen
convictedof first degreerobberybasedon
their useof a deadly weaponbecausethe
indictment did not socharge. Instead, the
indictment charged that the defendants
committedfirst degreerobbery when they
usedphysicalforce andcausedan injury.
Thus,theassaultcommitted onthe victim
mergedwith the robbery offense.

LINDA WEST
AssistantPublicAdvocate
Appellate Branch
Frankfort

SUPREME COURT RULING COULD
INCREASELITIGATION AT
PRISONS,OFFICIAL SAYS

FRANKFORT - The U.S. SupremeCourt
declinedto hear the state’s appealof the
ruling that women at the prison must
receivean attorney’shelp with their ap
peals.Oneof the issuesthe statehadap
pealedwaswhethercourts,withoutfinding
pastintentionalsex bias,canorderprison
systemsto offer female inmatesthe sarns
courtaccessthatmaleinmatesreceive.

Inmatesat the women’sprison in Pewee
Valley suedoverconditionstherein 1980.
Thesuit alleged,amongotherthings,that
inmateslackedadequateaccessto courts
becausethe law library was inferior to
thoseavailable tomaleinmatesat the Ky.
StatePenitentiaryatEddyvilleand the Ky.
StateReformatoryatLaGrange.

After a 4-weekttial in 1982,U.S. District
JudgeEdwardH. Johnstoneruled that the
statehadviolated femaleinmates’ equal
protectionrightsby notprovidingthem the
samacourt accessas male inmates. He
ordered state authorities to provide a
library identicaltothoseat the2 prisonsfor
men, to increasethe hours womencould
usetheirprison libraryandto providefree
legal help with the equivalentof at leasta
part-timeattorney.

Jones said that actuallywould give female
inmates more access to legal assistance
thanmenhad. Only thatpartofiohnstone’s
ordercalling for legal help was appealed.
It was upheldby the 6th U.S.CircuitCourt
of Appealson April 10. In the appeala
attorneysfor the prison officials argued
that the hiring of a part-time attorney
shouldnot be required."Thereis no jus
tification," the appeal said. "There is no
formu]a...tomeasurethe successof this
part-timeattorney.There areno limits to
the assistanceprovided by counsel." The
appealwassupportedin a "Mend-of-the-
court" brief submittedby 13 states.As
sociatedPress
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KENTUCKIANS OPPOSE
CAPITAL PUNISHMENT

A statewidepoii of Kentucky citizens was
conducted underthe direction of Unda Bur
gess of the Unlversltyof Louisville’s Urban
Research Institute. The results and con
clusions reveal that Kentucky citizens do
not embrace killing its fellow citizens when
presented with real circumstances.

The survey was funded by Amnesty Inter
national, U.S.A. The design of the ques
tions and the analysis of the results was
conducted entirely under the direction and
supervision of the authors. A summary of
the results and our conclusions follow.

46% OPPOSEDEATH PENALTY; 36%
FAVOR IT

46% of Kentucky citizens opposethe
deathpenalty as a punishmentoption if
life without parole is an availablepenalty.
Only 36% of Kentuckianswant a death
penaltyevenif thereis a sentenceof life
without parole. 18% remainunsure.

ONLY 69% FAVOR DEATH IN THE
ABSTRACT

Even when Kentuckiansare presented
with theunrealissueofwhetherthey favor
capital punishment in the abstract
without life imprisonmentas an option
only 69% favor thedeath penalty.

KENTUCKY LOW COMPARED TO
OTHERSTATES

Comparedto 6 other statewidedeath
penalty surveysconducted under the
sponsorshipof AmnestyInternational,the
69%supportfor capitalpunishmentin the
abstractinKentuckyislower than5 of the
6 states,and 15% lower thanin florida:

ABSTRACT SUPPORT FOR DEATH
PENALTY

Florida 84%
Oklahoma 80%
Georgia 75%
SouthCarolina 72%
NewYork 72%
Kentucky 69%
Nebraska 68%

Whenpresentedwith concretesituations
and realalternatives,supportfor thedeath
penaltyinKentucky falls significantly.

MENTALLY RETARDED SHOULD
NOT BE KILLED

Only a small minority of Kentuckians
favor thedeathpenalty in caseswhere the
offenderis mentally retarded15.3%or
hasa history of mental illness28%.

PHYSICALLY OR SEXUALLY
ABUSED SHOULD NOT BE KILLED

Most Kentuckians do not support capital
punishmentwhere the offenderhas a his
tory of severe physical or sexualchild
abuse33% in favor.

JJDV TREIBLEIKnIght RidderGrap Netwodi

KIDS SHOULD NOT BE KILLED

Only a minority of Kentucky citizens,
42%,favor killing kids.

DRUGGED KILLERS

If the offender is underthe influenceof
eitheralcohol or drugs at the timeof the
offense,a majority of Kentuckiansap
proximately66% favor capital punish
ment.

RACISM CANNOT BE PART OF
DEATH PROCESS

Over 92% of Kentucky citizensfeel that
deathpenalty lawsshould guarantee that
thereisno racial bias in the application of
thedeathpenalty.

Race and punishment
A study of all murder convictions in Georgia from 1973
to 1979 produced these results:

1,502 black victims 973 white victims

1,438
blacks

murdered
blacks

1%
given the

death
penalty

228
blacks

murdered
whites

64
whites

murdered
blacks

3%
given the

death
penalty

745
whites

murdered
whites

I
8%

given the
death

I penalty

[had murdered whites..

SOURCE NAACP Legal Deler,seFund.d AP

22%
given the

death
penalty
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GENERALVIEWS ON THE DEATH PENALTY

Items and FrequencyDistributions

1. In general,would you sayyou are strongly
against,somewhatagainst,strongly in favor
of, somewhatin favorof theuseof the death
penalty for personsconvictedof murder,or
areyou not sure?
StronglyAgainst 9.7%
SomewhatAgainst 6.5
Not Sure 14.7
Somewhatin Favor 26.4
Stronglyin Favor 42.7

2. If it werepossibleto sentencea person
convictedof murder to life in prisonwith no
possibility of paroleratherthan sentencing
thepersontodeath,whichof thesetwopenal
tieswould you favor, or are you notsure?
Life Without Parole 46.0%
NotSure 18.1
DeathPenalty 35.9

3. What if theconvictedpersonwasa youth
under 18 yearsof age?
StronglyAgainst 19.7%
SomewhatAgainst 16.4
Not Sure 21.9
Somewhatin Favor 20.9
Strongly in Favor 21.1

4. Whatiftheconvictedpersonwasmentally
retarded?
StronglyAgainst 32.8%
SomewhatAgainst 24.4
Not Sure 27.5
Somewhatin Favor 9.0
Strongly in Favor 6.3

5. Deathpenaltylaws shouldguaranteethat
thereis no racial biasin the applicationof the
deathpenalty.
StronglyDisagree 0.9%
SomewhatDisagree 1.0
NotSure 5.9
SomewhatAgree 6.4
StronglyAgree 85.8

6. Some people feel that it is unfair for
minoritiestobe tried andsentencedtodeath
by an all-whitejury.
StronglyDisagree 16.7%
SomewhatDisagree 19.4
Not Sure 19.1
SomewhatAgree 24.3
StronglyAgree 20.6

7. Court appointed lawyers should meet
professionalguidelinesrelated to training
andexperienceto ensurethey can provide
an adequatedefensefor poor peoplefacing
the deathpenalty.

8. Prosecutorsarenot required to seekthe
death penalty in every possiblecase.
Would you favor or oppose the idea of
requiring a review of the prosecutor’s
decisionto seekor not seekthedeathpenal
ty for any eligible case?
Favor 62.6%
Don’t Know 21.1
Oppose 16.3

9. Manypeoplearewiffing toserveonjuries
in murdercasesbutareunwilling to impose
thedeathpenalty.Doyou think thesepeople
shouldor should not be prohibited from
sitting on juries wherethedeathpenaltyis
beingconsidered?
Yes, shouldbe prohibited 52.7%
Not Sure 13.1
No,shouldnot be prohibited 34.2

10. Whatif the murder was committed by
two peopleand one offender receiveda
lighter sentencein exchange for testifying
againstthe personyou arenow sentencing?
Would you be... concerninga deathsen
tence
StronglyAgainst
SornewhatAgainst
Not Sure
Somewhatin Favorl3.1
Strongly in Favor

11. Now,I know it is hardin a surveylike
this, but just for a moment,I’d like you to
imaginethat you are a memberof a jury.
Thejury hasfound the defendantguilty of
murderbeyondareasonabledoubt andnow
needsto decideaboutsentencing.You are
the last juror to decideand your decision
will determinewhetheror not the offender
will receivethe deathpenalty.

How would you feelabout imposing the
deathpenaltyif the caseinvolved morethan
onevictim?
StronglyAgainst 9.4%
SomewhatAgainst 3.6
NotSure 12.7
Somewhatin Favorl2.1
Strongly in Favor 62.1

12. What if the murderwaspremeditated
anddeliberate?
StronglyAgainst 6.4%
SomewhatAgainst 4.8
Not Sure 7.6
Somewhatin Favor 8.0
Stronglyin Favor 73.2

13. How would you feel aboutimposing
the deathpenaltyif the convictedperson
was a woman?
Strongly Against 11.0%
SomewhatAgainst 5.0
NotSure 21.4
Somewhatin Favor 17.7
Stronglyin Favor 44.9

14. What if the convictedpersonhad a
historyof mentalillness?
StronglyAgainst 21.1%
SomewhatAgainst 21.6
Not Sure 29.4
Somewhatin Favor 17.3
Stronglyin Favor 10.5

15. What if the convictedpersonhadbeen
severelyphysicallyor sexuallyabusedas a
child?
StronglyAgainst 13.0%
SomewhatAgainst 21.2
Not Sure 26.5
Somewhatin Favor 20.4
Stronglyin Favor 18.9

16. What if the murder was committed
while the convictedpersonwasunderthe
influenceof alcohol?
StronglyAgainst 11.1%
SomewhatAgainst 9.2
Not Sure 13.6
Somewhatin Favor 19.9
Stronglyin Favor 46.2

17. What if the murderwas committed
while the convictedpersonwasunderthe
influenceof drugs?
StronglyAgainst 10.6%
SomewhatAgainst 10.1
Not Sure 13.3
Somewhatin Favor 17.0
Stronglyin Favor 49.0

StronglyDisagree
SomewhatDisagree
Not Sure
SomewhatAgree
StronglyAgree

1.9%
1.5
8.5
17.6
70.5

38.9%
17.6
17.3

13.1
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Only 36% of Kentuckiansbelievethat it
is fair for minorities to be tried andsen
tencedto deathby all white juries.

ADEQUATE LEGAL HELP ESSEN
TIAL IN CAPITAL CASES

Approximately 88% of Kentuckians
believesguidelinesshould be established
to ensurethat court appointedattorneys
canprovideanadequatedefensefor poor
peoplefacingthedeathpenalty.

UNLIMITED PROSECUTOR DISCRE
TION QUESTIONED

About 63% of Kentuckycitizenswant the
prosecutorialdecisionto seekthe death
penalty subjectedto review.

PROSECUTOR DEALS WITH CO
DEFENDANT

Only about 27% of Kentuckianswerein
favor of capital punishmentwhenone of
two offenders has avoidedthe death
penalty by testifying against the other
whenbothareequallyresponsiblefor the
homicide.

JURY SELECTION

About 53%ofthosesampledbelievedthat
the jury selection"death qualification"
processin capital casesin Kentuckywas
fair.

RACE AND CONGRESSIONAL DIS
TRICT

Thepoil revealsthat supportfor thedeath
penalty also variesby raceand congres
sional district in Kentucky. Among non
whites, opinion concerning the death
penalty in the abstract was evenlysplit
50% in favor while a majority of whites
over 70%supportcapitalpunishmentin
the abstract. Within congressionaldis
tricts, supportfor the deathpenaltyin the
abstractrangesfrom a low of about 59%
District 5 to a high of approximately
79% District 1.

PREMEDITATED AND MULTIPLE
KILLINGS

Regardingthe circumstancessurrounding
the offense,a clearmajorityof Kentuck
ians support the useof the death penalty
in caseswhere the homicide was
"premeditatedand deliberate" 8 1.2%
andwhen the casehad multiple victims
74.2%.

CONCLUSION

Kentucky citizensdo not wholeheartedly
embracecapital punishment.Only when
presentedwith an unreal, abstractsitua
tion the deathsentencewithout a punish
ment of life without parole or with the

very most severekillings a druggedof
fender or a multiple killer do they want
deathasa sentenceoption.

Dramatically few Kentuckianswant to
kill kids, the mentally ill, or the sexually
or physically abused capital client. Only
36% ofKentuckianswant deathasa pos

siblepenalty for a fellow citizenwhenlife
without parole is a sentencingoption.

How a sentenceis imposedis critical to
the people of this state. Kentuckians
refuseto favor deathwhen race plays a
partin the process.The citizensof Ken
tucky want capital clients to have ade
quatecounsel, and they do not want
prosecutorsto have unbridleddiscretion
to seekdeath.Whena prosecutorcuts a
dealwith onecapital offender,Kentuck
ians do not think it fair to sentence a
co-defendantto death.

Interestingly, a slight majority of the
peopleof this state believe that current
Kentucky jury selectionprocedureare
fair. Thismay be due, in part, to the in
dividualized, sequesteredlengthy voir
dire conductedby most all judgesincapi
tal casesin Kentucky.

Of course,thesefindings do not reflect
how attitudes shift concerningthe useof
capital punishment,in other words,how
and under what circumstancesdo op
ponentsor supportersof capitalpunish
ment changetheir views. This question
will be considered at a later date.

GENNARO F. VITO ,Pb.D.
Professor,Justice Administration
502588-6567
THOMAS J. KEIL, Ph.D.
ProfessorDepartmentof Sociology
Universityof Louisville
BrighmanHall
Louisville, KY 40292
502 588-5555

Kentucky DeathNotes

Numberof peopleexecutedsince statehood 438
Numberof peopleexecutedthis century 162
Numberof peopleexecutedin the electricchair 162
Numberof peoplewhoappliedfor the position of executionerin 1984 150
Numberof peoplenowon deathrow 26
Numberof VietnamVeteransondeathrow I
Numberof women ondeathrow I
Numberofjuvenileson deathrow I
Numberof inmateswho havecommittedsuidde I
Numberwhosetrial lawyers have beendisbarredor had their
licensesuspended 6
Numberof theselawyers who arenowincarcerated I
Numberwho canafford privatecounselon appeal 0
Numbersentencedto deathfor killing a black person 0
Percentageof deathrowinmateswhoareblack 20%
Percentageof Kentuckypopulation that is black 7%
Numberof black prisonerswho weresentencedby all white juries I
Numberof persons sentencedto deathin Kentucky and
laterproveninnocent I
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6TH CIRCUIT HIGHLIGHTS

BRUTON AND BENCH TRIALS

The Brzaonrule that a non-testifyingco
defendant’s confessionimplicating
another defendantmust be excludedat a
joint trial doesnot apply in benchtrials
accordingto the Sixth Circuit inRogersv.
McMackin, 884 F.2d 2526th Cir. 1989.
The Court found Bruton [391 U.S. 123
1968] to be concernedwith jury trials,
and not bench trials, and to rest on the
propositionthatjuriescannotbetrustedto
considera non-testifying co-defendant’s
confessionsolely in relation to that
defendants’ case.Unlike the District
Court, which had granted Rogershabeas
relief, theSixth Circuitdid notbelievethat
Leev. Illinois, 476U.S. 5301986made
Bruon applicable to benchtrials. In Lee,
the Supreme Court reversed becausethe
trial judge expresslyrelied on portionsof
the co-defendants’confessionassubstan
tive evidenceagainst the defendant, and
theco-defendants’confessiondid notbear
sufficient independent indicia of
reliability to rebut the presumptionof in
herent unreliability.

DRUG TESTING OF PRISON IN
MATES

In Higgsv. Bland,888 F.2d4436thCir.
1989,the Court held that a positiveresult
of a urinalysis drug detectiontestEMIT
may beusedasthesolebasisfor disciplin
ing a prison inmate for druguse. Under
Superintendentv. Hill, 472 U.S. 445
1985, the standard for evaluating
whethera prison disciplinary proceeding
has denied a prisoner due process is
whether "some evidence" supports the
disciplinary action. The Court found the
EMIT testto be sufficientlyreliable so as
to constitute "someevidence"from which
the prison adjustment board could con
clude that a tested inmate was guilty of
druguse.TheCourt notedthat a testwhich
producedfrequentfalse positive results
could fail to constitute "some evidence"
under theHill standard.

JUDICIAL MODIFICATION OF
PRISON CONSENT DECREE

The Sixth Circuit considered the ap
propriate standardfor modifying a con
sentdecreeenteredin thecontextof prison
reform litigation in Heath v. DeCourcy,
888 F.2d. 11056thCir. 1989.TheCourt
agreedwith the inmate - appellantsthat a
more relaxed standardshould apply than
the "grievious wrong evokedby new and
unforeseenconditions" standard used in
"commercial" consentdecreesregulating
businesspractices. The Court noted that
prison consentdecreesaffect more than
the rights of the immediate litigants; they
impact on the public’s right to the sound
and efficient operation of its prisons.Ac
cordingly, the Sixth Circuit held that in
order to modify a prison consentdecreea
court need only identify a defect or
deficiency in its original decree which
impedesachievingits goal, eitherbecause
experience hasproven it less effective,
disadvantageous,or becausecircumstan
ces and conditions have changed which
warrant fme-tuning thedecree.The Court
statedthat a modification will be upheld
if it furthers the original purpose of the
decreein a more efficient way, without
upsettingthebasicagreementbetweenthe
parties.

NO MANIFEST NECESSITY FOR
MISTRIAL

In Taylor v. Dawson,888 F.2d11246th
Cir. 1989, the Sixth Circuit found no
manifest necessityfor a mistrial declared
on the prosecution’s motion and, thus,
held Taylor’s retrial to have beenbarred
by the Double Jeopardy Clause. Taylor
has been tried 3 times for killing her
abusive boyfriend. At the first trial, the
jury aquitted herof murder but found her
guilty of first degreemanslaughter.That
conviction was reversedby theKentucky
Court of Appeals becauseTaylor’s
credibility had been improperly im
peachedwith a misdemeanorconviction.
The secondtrial endedin a mistrial at the

prosecution’srequestduetothe introduc
tion of the decedent’sprior bad acts
directedtowardsothersbutknown to the
defendant. The third trial ended in
Taylor’s conviction.

In an in-chambers hearing conducted
before the jury was impanelled in the
second trial, the prosecution moved in
limine to bar any mention of the
decedent’sprior bad acts. The court did
notgrant theprosecutor’smotion in limine
and, in the courseof a discussionof the
decedent’s drug use, the court cut the
prosecutor off by saying he could make
hisobjections whendefensecounselintro
ducessuchevidence. In the context of a
discussionof thedecedent’sprisonrecord
and parole status, the court reiterated that
it would rulewhen the issuearoseduring
trial.

During trial, the court pennitted refer
encesto decedent’sviolent acts towards
others during defenseopening the tes
timony of another girlfriend of the dece
dent andthe testimony of the defendant.
When the defendantmade an unsolicited,
incomplete reference to the defendant’s
escape, the court sustainedthe prose
cutor’s objection and declareda mistrial,
citing counsel’srepeated violation of its
order not to mentionprior criminal acts.

The Sixth Circuit viewed this precipitous
declaration of a mistrial as erratic and
noted that the court’s actions could be
describedasirresponsible if not irrational.
The Sixth Circuit pointed out that the
court had notwarneddefensecounselthat
further testimony about the decedent’s
bad acts might result in a mistrial and
expressedamazementthat a mistrial was
declaredover testimonythat isordinarily
admissible.TheCourt held that the record
in thiscasedid notdemonstratea manifest
necessityfor themistrial.

DONNA BOYCE
AssistantPublic Advocate
Frankfort

DonnaBoyce
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PLAIN VIEW
Search and Seizure Law

A policeofficer hearsthat a knownboot
leggerwason his way from a wet area to
a dry area in a car sitting "low." Is there
enoughto warrant the stopping of the car
by the officer? He did stop the car, and
found what he waslooking for. However,
in a two to one opinion, the Court of
Appeals reversed, saying that the
evidenceseized should have beensup
pressedby the trial court. Berry v. Com
monwealth,Ky. App.,_S.W.2d._Nov.
17, 1989.

In a decision by JudgeMiller, the Court
rejectedthe Commonwealth’s position
that the police officer had articulable
suspicionunderTerryv. Ohio, 392 U.S.1,
88 S.Ct. 1868,20L.Ed.2d 88919968to
stop the car and investigate thesesuspi
cious circumstances. Graham v. Com
monwealth,Ky. App. 667 S.W.2d 796
1983 was distinguished by noting
Graham involved a tip that a crime was
occurring, "a far cry from the mere
suspicionthat low-riding carmay in fact
bestockedwith alcohol evenby a known
bootlegger." Notably, the Court relied
upon the increasingly important Section
10 of the Kentucky Constitution.

From the Kentucky Court’s analysis of
bootlegging law, we appropriately move
to two Sixth Circuit drugcases.In United
Statesv. Baxter, 18 SCR 24 Nov. 20,
1989,a police officer wrote an affidavit
in which he misstatedthe nature of the
informant.Thereality wastheofficer him
self was the source of the information.
When the officers executed the search
warrantat defendant Baxter’s home, an
altercation broke out. Eventually cocaine
and valium were found. The 6th Circuit
affirmed the district court’s finding that
there was insufficient evidence to con
stitute probable cause under Illinois v.
Gates,462 U.S. 213, 103 S.Ct. 2317,76
L.Ed.2d527 1983.However,the Court
rejected the good faith exception in this
casedue to the fact that the officer made

a "knowingmisstatement"about wherehe
had obtainedhis information, an excep
tiontoLeon v. UnitedStates,468U.S.897
1984. The casewas remandedto the
district court for a determination of ex
igency dueto the altercation that broke out
during the executionof the warrant.

UnitedStatesv. Silverman,18 SCR 24
Nov. 21, 1989, featuredan airport en-
counterbetweentheDEA and amencom
pleting a flight from Miami to Detroit.
Under thesefacts, 0. J. Simpsonwould
have beenstoppedevery time. He went
down the stairs "rapidly," made"hurried"
phonecalls, walked "rapidly" through the
terminal. Basedupon these facts , the
DEA agentsapproachedMr. Silvennan as
he drove from the airport. The Courtdis
regardedhis testimony that agentsblock
edhiscarashe drove away.Hegotoutof
hiscar, talked to theagents,andconsented
to a searchof his duffel bag. The search
contradicted his earlier statements, and
also contained narcotic transaction
records. They then patted Silverman
down, and found a package on his waist
containingcocaine.

The Court seemedto have little problem
affirming this search, which is troubling
in itself. First, the Court holds the 4th
Amendment was not implicated in the
initial encounter, that under Michigan v.
Chesternut, 108 S.Ct. 1975 1988 a
reasonablepersonwould havefelt free to
leave.The Court furtherfound thesearch
of the duffel bag to be consensual.The
Court then strainedto find that the nar
cotics transaction recordsgave the of
ficers probable cause to pat Silverman
down. Relying upon United Statesv.
Moore,675 F.2d8026thCir. 1982,the
court held that there is probable cause"to
conduct pat-down searchesof suspected
drugcarrierswhendocumentssuggesting
a drug transaction are found in the
suspect’s possessionand evidence dis
covered by the agentscontradicts state-

mentsmade by the suspect."

Finally, cert. has beengrantedby the
UnitedStatesSupremeCourt in Illinois v.
Rodriguez,46 Cr.L 3057Nov. 1, 1989,
that maybecomean importantcase.The
Court will belooking partiallyat the ques
tion of whether good-faithrelianceupon
a girl friend’s authoritytoconsentto enter
shouldbeanexceptionto thewarrantre
quirement when consent was invalid
understatelaw. Readerswill recall that
Leon hasyet to be extended in federal
court to warrantless searches.One
wonders whether this will be the vehicle
chosenfor such a move.Makes one ap
preciate Section 10 all themore.

SHORT VIEW

State v. Jacumin, Ten., 46 Cr.L 1122
10j9/89. In an important decision,the
TennesseeSupreme Court has joined
Washington, Massachusetts,New York,
and Alaska,amongothers,in rejecting the
Illinois v. Gates,462 U.S. 213 1983
totality of the circumstancesstandard for
gaugingtheexistenceofprôbablecauseto
issuea warrant. Tennesseewill continue
to follow the veracity/basisof knowledge
requirements of Aguilar/Spinelli. Gates
was viewed asnebulous,permissive and
impermissibly shapeless.Unfortunately,
Kentucky was quick to adopt the Gates
standard. SeeBeemerv. Commonwealth,
Ky., 665 S.W.2d 9121984.

Tillman v. Coley, 46 CR.L. 1126 11th
Cir. 10/18/89.Apoliceofficerwithprob
ablecauseagainstsomeonemay notarrest
a personto resolvea questionof identity,
according to the 11th Circuit. Thus, the
offlcer in such a casecouldnot rely upon
qualified immunity to defendagainsta 42
USC 1983 action brought by the person
illegally arrested. "[No] reasonable law
enforcementofficer mayconcludethat an

ErnieLewis

ThisregularAdvocatecolumnreviewsall publishedsearchandseizuredecisionsof the UnitedStatesSupremeCourt,theKentuckySupremeCouit
and theKentuckyCourtofAppealsandsignificantcasesfrom otherjurisdictions.
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* arrest warrant may be obtained and an
arrest made for the sole purposeof iden
tifying a suspect."

Higbie v. State,TexasCt. Crun. App., 46
Cr.L. 114510/11/89.A roadblock setup
near3 bars at closing time in order to
checkfor drunk driversviolated the 4th
Amendment, according to the Texas
Court of Criminal Appeals,which also
castdoubt upon theconstitutionality of all
DUI roadblocks. "A DWI roadblockisin
directconflict with Terry’s requirement of
specificity - individualized suspicion
consisting of articulable and objective
facts that criminal activity is afoot.
Terry and its progeny, however, do not
permit ‘hunches’ to be the basis for stop
ping everyoneat a particularpoint soasto
subject eachindividual citizento an open
ended investigation." The opinion is
based in strong measure on the rights to
privacy, to travel, andmostfundamentally
the right to beleft alone.

Reynoldsv. State, Texas Ct. App. 1st
Dist.,46CR.L. I l5210/l9/89.Amother
had told her children to stay awayfrom her
bedroomwhen shewas out of the house.
The children later discovereddrugs in the
bathroom. Upon urging by her ex-hus
band andtheir father, the children called
the police and allowed the police into the
houseto searchthebathroom where drugs
were found. The Court held under the
circumstancesthat motherhad a reason
able expectation of privacy in her
bathroom,and that her 12 year old son
wasincapable of waiving those rights for
her;

State v. Scheer,Ore. Ct. App., 46 Cr.L.
1152 10/25/89. When a person in
Oregonfails to producea driver’s license
upon request, a completedcrime occurs.
Thus, a police officer hasnoright to con
duct a sóarchfor the license.Nor was the
search justified under the incident to a
lawful arrest exception, because the
searchwasunrelated to the crime.Thus, a
weaponand marijuana found during the
searchshould have beensuppressed;

People v. Jackson, 446 N.W.2d 891
Mich.Ct. App. 1989. A warrant
authorizing the searchof anypersonat a
certain address fails the particularity re
quirement; thus, a person arriving at the
houseduring theexecutionof thesearch
warrantwas illegally searchedunder the
rule establishedin Ybarrav. Illinois, 444
U.S. 85 1979;

State v. Hammett,Mo. Ct. App., 46Cr.L
11971117/89.Multiple hearsaywhich is
uncorroborated is insufficient evenunder
GatesandLeon,accordingto theMissouri
Court of Appeals. Here, an affidavit al

leged that the defendant’smother told
"another lady" who told the infonner’s
wife who told the informerwho told the
police officer. Nothing in the affidavit
spelled out either the credibility of the
informer or the basis of his or her
knowledge. Further,even under Gates’
totalityof the circumstancesstandard, the
warrant failed. Finally, the Court con
cluded that the warrantwas solacking in
indicia of probable cause that the good
faith exception did not apply;

Statev. Bigelow,447N.W.2d 899 Mimi.
Ct.App. 1989.A car was pulled overfor
speeding.When the officer illuminated
the front seat, a marijuana pipe was ob
served.Bigelow, a passengerin the back
seat,was asked to get out of the car. A
searchof his duffel bag in the back seat
revealeda bag of marijuana. That search
was illegal. United Statesv. Ross,456
U.S. 798 1982 did not apply because
therewas simply no probable causeas to
Bigelowor his luggage.

State v. Leach,782 P.2d 1035 Wash.
1989. The Washington Supreme Court
held that "[w]here the police have ob
tained consent to search from an in
dividual possessing,at best,equalcontrol
over the premises, that consent remains
valid against a cohabitant, who also pos
sessesequal control, only while a
cohabitant is absent." United States v.
Matlock,415 U.S. 1641974,which had
establishedthat a cohabitant can consent
to a searchof the premisesshared with a
nonconsentingbut absentperson,wasdis
tinguished in this case,where Mr. Leach

was presentat the time the searchwas
conducted;

State v. Mische, ND. Sup. Ct., 46 CrL
1245 11/20/89.We sometimesforget
that when there is probable cause to
believethat an individual is selling drugs,
that doesnot necessarilymeanthat there
is probable cause to search his house.
Here, when a searchof a particularplace
for which there was probable cause,
turnedup nothing, a warrantwasissuedto
search the defendant’s house, for which
there was no probable cause.That was
merely a fishing expedition,according to
the Court, andthusdrugs found duringthe
searchshould have beensuppressed;

State v. Harms, Neb., 46 CR.L 1246
12/1/89.Evidenceseizedunlawfully by
federal authorities is not admissible in
state court in Nebraska. The Court con
sidered andrejectedtheso-called"reverse
silver platter" doctrine. It should be
remembered that in Kentucky that
evidenceseizedby federal authorities
lawfully under federal standardsbut un
lawfully under state standardsis admis
siblein statecourt. Basharnv. Corn., Ky.,
675 S.W.2d 375 1984,cert. den., 470
U.S. 1050 1985.
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EVIDENCE IN CRIMINAL CASES
Dealing with DNA Testing

The idea behindDNA testing is that the
DNA sequenceof a particularsampleof
humanmatter can be determinedthrough
a technique called "Southern" blotting
and that this sequencecan be compared
with other samplesto determinecommon
origin. DNA "fingerprinting" involves
techniques that are well establishedin
biochemistry,which no doubt accounts
for the attractiveness of the method.
While the techniquesare generally ac
cepted,their application in criminal cases
may not be becauseof the questionable
statistical calculations that are the
premisesof the researcher’sconclusions.
The "bases"thatcompriseDNA repeatin
patterns which, statistically, are unique.
In DNA fmgerprinting the DNA frag
mentsare transferredontoa nitrocellulose
or nylon sheet after undergoing
electrophoresis.Afterradioactivemarkers
areplacedonthe strip, atechniciansimply
looks at the strip andcompares the loca
tion of the DNA bases.If the basesfrom
both samplesarecomposedof the same
materialthey shouldbein the same loca
tion on the strips andthe techniciancalls
it a match. If not, the techniciansaysthat
the substancesarenot the sameor that the
testis inconclusive.Wherea criminal case
turns on identification of a semensample
or bloodstain the importanceof thisscien
tific evidenceis clear.

I intend in this article to look more at the
underpinnings and techniques of DNA
testing than at the casesthat have been
decided. Several courts have accepted
DNA testing, and a significant few have
not. In the fmal sectionof this article I will
list someof the importantcasesthat have
beendecidedrecently, but becausescien
tific techniquesareacceptedone stateat a
time, and becauseit is a bad idea to get
scientificinformation from court opinions
I think it ismore importantat this point to
provide a basic understanding of what
goeson in a DNA testandwhy the scien
tists believethat it is valid.

DNA testing will have to be established
by showing that it is reliable enoughto be
a basis for a jury decision. The first step
under bothFryev.U.s.,293 F. 1013D.C.

Cit., 1923orFRE702or proposedKRE
702, submittedto the Supreme Courtof
Kentuckyin November,1989is to deter
mine if the scientificbasisof DNA iden
tification is sufficientto guaranteereliable
conclusions.It is safe to say at this point
that the theories and lab techniquesof
DNA manipulationaresowell established
in thescientificcommunitythatattackson
them probably would be useless.How
ever, successfulattackscan be made, at
leastin thenearterm, onthe transferability
of techniques used on clean laboratory
samplesto forensic samplesrecoveredat
a crime scene. Also, the statistical as
sumptionsunderlying the conclusionsof
uniqueness are subject to attack. But
beforediscussingthesepoints, it isneces
sary to learna little bit aboutbiochemistry
and genetics. This information is outside
a lawyer’s general realm of competency,
it certainly is outsideof mind. However,
it ispossibleto understandwhyscientists
believethat they can pinpoint the identify
of the donor of certain blood or semen
stains.

L BIOCHEMISTRY AND
GENETICS FOR LAWYERS

A The Scientific BasisFor DNA Testing

The scientific basisfor DNA testinghas
existedonly sincethe niid-1940s. Before
that timescientistsdid not know if DNA
had any active role in body chemistry.
[Stiyer, Biochemistry 3 Ed. Freeman,
1988, p. 73]. In the 1950s scientific
studiesshowedfor the first time that each
protein identified in the body had a
precisely defined chemical amino acid
sequence.These studies revealed that
eachprotein isunique and that the amino
acid sequencesof each is determined
geneticallyby thesequenceofnucleotides
a particular type of molecule of DNA
deoxyribonucleic acid, which orders a
complementary sequenceof nucleotides
of RNA, which specifiesthe aminoacid
sequenceof the particular protein.
[Stryer, p. 23]. The varying sequencesof
the 20 aminoacids knownto exist defme
theparticularprotein molecule.

A similar constructionwas foundin the
1960sby two English scientists who
deducedthestructureofDNA, a particular
form of nucleic acid, which is the basic
molecule from which human tissue is
formed. [Metzler, Biochemistry;The
Chemical Reactionsof Living Cells
AcademicPress,1977,p. 90]. Thereare
three parts to this molecule, a "base", a
sugarand a phosphoricacid. [Metzler,p.
90]. Thesugar and the phosphateprovide
the structure of themolecule,the "double
helix" about which you have probably
heard,while the "base" carries the genetic
information. DNA is a long threadlike
moleculewhich canbevisualized best as
a twisted ladder in which thebasesarethe
rungs which hold the two uprights
together. For our purpose, there arefour
important things to know about DNA
moleculestructure: 1 that there areonly
4 possible bases in a DNA molecule,
adenineA, guanine G, thymine T,
and cytosine C; 2 that adenineis al
ways pairedwith thymine and guanineis
always paired with cytosine, [Stryer, p.
76; Metzler, p. 96], 3 that the sequence
of theseinvariablepairs iscompletely un
restricted; and 4 that the precise se
quenceof the basescarries geneticinfor
mation. [Stryer, p. 76; Metzler, p. 96].

The structure of the DNA molecule led
scientiststo significant conclusionsabout
genetics and the techniques that make
DNA fmgerprintingpossible.Theyare1
that eachDNA strandcomplements the
other, that is, thepresenceof adeninewill
always tell the observer that thymine is
opposite, and that guaninewill alwaystell
an observer that cytosineisopposite,2
that a cell replicates DNA by separating
the strands and synthesizing new com
plementary basesfor the separatestrands,
3 that the genetic information is con
veyed in three nucleotide pairs called
"codons",4 that the averagegenecon
tainsabout900 nucleotidepairs together
with about 100"spacer"or"pseudogenic"
regions. [Metzler, p. 5-6; Shyer, p. 99-
100 842], andSthat there aremore than
three billion base pairs in the human
genomethat do not contain a code for
synthesis of protein or RNA. These

David Niehaus
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spacers,stutters,pseudogenes,or non
senseDNA areimportantpartsof DNA
fmgerprinting.

The key to DNA sequenceidentification
is the complementarynatureof DNA
strands. Biochemistsgenerallyagreethat
complementary nucleic acids recognize
each other with "great precision".
[Fincham,GeneticsJamesand Bartlett,
1983,p.386].A singlestrand of radioac
tively labeled DNA of known composi
tion canbe used as a probe for another
strand which has a complementary se
quence.[Fmcham, p.386; Stryer, p. 130].
Thus thepresenceof a particularsequence
in a particular sample canbe determined
simply by introduction of radioactive
DNA probesthat will bindwith strandsin
the sample bearingthe complementary
DNA acids. Chemical probes, called
"restriction enzymes" also recognize
specific basesequencesin an undivided
DNA chain and will cut thesesequences
out of the chain at specificplaces.More
than 90 suchenzymeshave beenpurified
and identified. [Stryer, p. 118]. Once the
sequencehas beencut out, it may be
visualized by two well-established
laboratory techniques,gel electrophoresis
and Southern blotting. This is how the
DNA fingerprint is established in a
laboratory.

1 Gel Electrophoresis

The underlying premise of electro
phoresisisthat biological moleculescon
tain a certain electrical charge. When
placedin an electrical field thesecharged
particles will migrate to one pole or the
other of the field, depending on the net
charge. [Gaal, Electrophoresis in the
Separation of Biological Molecules
Wiley: 1980,p. 15]. Thisphenomenon
is called electrophoresis. [Gaal, p. 15;
Stryer,p.44].Separationisusuallycarried
out in a chemically pure gel usually
agarosegel for DNA becauseit mini
mizes interference from outside factors
suchastemperature. The substanceto be
tested is put in the top of a container
containing gel and then an electrical cur
rent is applied to the gel for various
lengthsof time. The small proteins move
more rapidly toward the bottom of the
mixturethan the larger oneswhich move
very little andstay nearthe top. After the
procedure is completed,the proteinsin the
gel can be visualized either by staining
them with a dye placedinto the gel or by
autoradiography. In autoradiography, the
proteins are washed with a radioactive
substancewhich "labels" them for detec

tion. Oncethe proteins arelabeled,they
are detectedin the gel by putting a sheet
of x-ray film over it. After a while, the
x-ray film reveals the location of the
proteins.[Stryer, p. 44]. Thisprocesshas
beenadaptedsuccessfullyin DNA map
pingby a variationcalled"Southern blot
ting". This techniqueis well-established
and the textbookson the subject speakof
it as a normal technique that apparently
can be learnedby competent lab tech
nicians.

2 Southern Blotting

The "restriction fragments" that are cut
out of the DNA chain by "restriction en
zymes" canbe visualizedby a particular
typeof gelelectrophoresisnamed for Ed
ward Southern who developedit. In this
technique the DNA fragments are
separatedby electrophoresisconductedin
agaroseor polyacrylamide gel and, when
separated,are transferredto a sheetof
either nitrocellulose or nylon by simply
placing these membranes on the geL
Then, the specific locations of the frag
mentsaremarkedwithradioactive probes,
usually single strands of complementary
DNA which, of course, bind with the
sought after DNA sequence.X-ray film is
laid over the nitrocellulose sheet. The
resulting autoradiogram revealsthe loca
tion of the sequence.[Stiyer, p. 119-120].
According to Stryer this is a powerful
technique in which "[a] particular frag
ment in the midstof a million others can
be readily identified. . ., like fmding a
needlein a haystack." [Stryer, p. 120].

In DNA tests, it is possibleto break the
chain eitherby chemicalor other means.
Whenthe DNA chain isbroken, the sub
stancesare separatedby electrophoresis.
Then, radioactive fragments produce an
autoradiogram that displays a pattern of
bandsfrom which the techniciancanread
the sequencedirectly. [Stryer, p. 120-
121]. The various fragmentsresolve in
"lanes" which allow the reader to deter
mine the sequenceby simply comparing
the lanes. The shortest fragments move
most so they appeartoward the bottom.
The developmentof the ability to "read"
sequencesfrom autoradiograms allowed
the development of the idea of DNA
fmgerprinting for forensic use. Again,
Southern blotting is a well-established
laboratory techniquewhichisdiscussedin
college level biochemistry books. The
only caution is that the technicianmust
use care in the execution of each step.
About 5 million DNA base sequences
have beendetermined but very little se
quencing of the estimated 3 billion base
pairs in human genomeshas beenac
complished. [Shyer,p. 122-1231.

II. DEVELOPMENT OF
FORENSIC DNA

FINGERPRINTING

Currently there are three commercial
DNA testingservices,LifecodesCorp. in
Valhalla,NewYork CelimarkDiagnos
tics Corp., Germantown,Maryland, and
ForensicScienceAssociation,Richmond,
California.Eachisdescribedin an impor
tant article in theVirginia LawReviewby
William Thompson and Simon Ford.
[Thompson and Ford, DNA Typing: Ac
ceptanceand Weightof theNewGenetic
ldentfication Tests, 75 Virginia Law
Review 45 February,1989]. Lifecodes
and Celimark use a testcalledrestricted
fragment length polymorphism analysis
which according to the article is basedon
the standard techniques used in
laboratories for identifying DNA frag
mentswith probes. [ThompsonandFord,
p. 64,fn. 85]. Theyarebasedon the1NA
paradigm"which provides1 that no two
individuals exceptfor identical twins have
identical DNA, 2 that a person’s DNA
doesnotvaryfrom cell tocell,and3 that
the DNA moleculecanbe broken up in
several different ways. [Thompson and
Ford, p. 60-62]. According to the article
Lifecodesusesfour probeswhich produce
one or two bands each.The prints of the
two specimensarethen compared by an
analyst. Thevalidity of the comparisonis
premisedon thebelief that "the likelihood
of a coincidental matchon all bands is
low." [Thompson and Ford, p. 48].
Cellmark also uses what is called a
"single-locus" probe, although it formerly
used a more complex procedure. Using
this technique,Ceilmark claims that from
a blood or semenstainthe sizeof thehead
of a pin or from a single hair root it can
make an identification. From a decent
sized sample, a single-locus probe, ac
cording to Celmark,".. . candifferentiate
individuals to the degreeof excluding the
world’s population." [Informational Bul
letin, Cellmark Diagnostics, DNA
Fmgerprintingand DNA profiling, p. 8-
9]. The third company uses a different
procedure called "DNA amplification."
Thismethod requires lessmaterial to test
but only determines whether particular
types ofDNA arepresent. [Thompsonand
Ford, p. 76]. This test is still new and does
not have much of a track record.
[Thompson and Ford, p. 77]. Because
there is little informationonthe technique,
I will not deal with it here.

In restriction fragment length polymor
phism analysis RFLP the method
describedinPartI is followed prettyfaith
fully. Thedesiredsequencesof DNA are
cut out of a "cocktail" by restriction en
zymes and subjected to gel
electrophoresis.In thesecommercial ap

B Laboratory Techniques
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plications, standardDNA "markers" of
known size are run along with the tin-
known samplefor calibration. Also, the
membraneonto which the fragmentsare
transferredis madeof nylon. [Thompson
and Ford, p. 70-71]. According to
Cellmark, thenylon membrane formsthe
permanentrecordof thetestandis always
kept by the laboratory.

The procedures usedeither by Lifecodes
or Celimark are really nothing too un
usual. It isonly after the laboratory result
hasbeen obtained that the processgoes
from high to low tech. The interpretation
of the results is made by one or more
laboratory analysts."In most cases,the
DNA prints are simply eyeballed to see
whether they match." [Thompson and
Ford, p.74]. Although this isan accepted
biological technique, it brings into a fairly
straightforward scientific procedure an
elementof subjectivity that raisesdoubts
about thevalidity of the conclusionsthat
are reached.[Thompsonand Ford, p. 75].
The possibility of an erroneous"call" by
a laboratory analyst is one of the three
main questionsthat havebeenraised con
cerning DNA testing.Thompsonand Ford
posethree questions in determining the
validity ofDNA typingevidence.Thefirst
is a question of the probability of a coin
cidental match between unrelated in
dividuals. The second is an erroneous
"call" by the laboratory, and the third is
thepossibility of laboratory error or con
tamination of the sample.

BecauseforensicDNA identification has
notbeenaroundfor more than two or three
years in the United States,there is a very
small baseof identifications on which to
rely. Therefore, both RFLP companies
rely on statistical probabilities. The basic
premiseis that the likelihood of a coin
cidental matchdecreasesas thenumberof
matching bands and the rarity of those
bands increases.[ThompsonandFord, p.
81]. However, there arenonational stand
ards or generally accepted scientific
standards saying how many matchesare
necessaryto call the samplesa match. As
for the percentagescalculated by
LifecodesandCellmark it is important to
keep in mind that the calculations are
premisedon the belief that the incidence
of the particularbandsis "independent".
An occurrenceis"independent" whenthe
probability of a match for that band is
unaffected by the occurrenceof a match
on any other band. Current genetic
knowledgeshowsthat certain allelesal
ternative forms of the samegenethat can
occupy a specific site are more likely to
occur when other alleles are present.
Thus, useof the "produce rule" which
requiresindependencefor calculatingthe
possibilityof coincidentalmatchmaynot
be correct. [VNR ConciseEncyclopedia

of Mathematics, VNR, 1977,p. 581].
However, the calculationsare basedon
this product rule. According to
Thompson and Ford, this is the way in
which thedeveloperof the Celimarktech
nology calculatedoriginally that with a
fifteen band autoradiogramthat there
would bea onein thirty billion chanceof
coincidental matching. However, as
ThompsonandFord point out, this study
was based on only twenty samples.
Therefore, theuseof theproducerule may
not be valid in thesecircumstances. And,
until there is a reasonableassuranceby
meansof generally acceptedmethodsthat
matcheswill not be coincident, there is a
strong argument againstusingDNA iden
tification techniquesin court.

The seconddanger,theerroneousanalysis
by a lab techniciancanarisefrom a num
ber of problems. Thompson and Ford
identify the problem of "slop" which is
apparently a generic term to describe
variationsin result causedby minorvaria
tions in proceduresor samples.[Thomp
sonandFord, p. 87-88].Andofcourse,the
determination of a "match" is a matter of
opinion, the opinion of thepersonanalyz
ing the testresults.

The third problem is describedas"artifac
tual" results.These areresults causedby
faulty lab procedures and contamination
of the sample recovered from the crime
scene.It is importantto keepin mind that
all of the DNA technology describedin
Part I of this article occurs under
laboratory conditions. The samplesare
clean and the procedure is, presumably,
followed correctly. However,blood spots
takenfrom carpeting or furnitureor other
surfacesmaywell containother sourcesof
DNA or chemicals that may modify the
DNA contained in the sample. Again,
there arenonationwidestandards fordeal
ing with these problems. This is why
Thompsonand Ford in their article call for
a seriesof validation studies by persons
other than scientists employed by
Lifecodes or Celimark. [Thompson and
Ford, p. 73].

III. ACCEPTANCE BY
COURTS

According to a presentation made at the
KACDL seminarin Florence,Kentucky
in December, 1989 Cellmark’s DNA
determinationshave beenacceptedin 21
states.Four statesareconsideringlegisla
tion concerningthe acceptanceof DNA
testing.Maryland,Minnesota,Louisiana,
andNevada.Apparently, DNA testshave
beenacceptedin 36 states. [Address of
Lisa Richardson, KACDL Seminar,

December2, 1989,Florence,Kentucky].
Accordingto theNationalLawJournalof
December18, 1989 three appellatecourts
have accepted DNA testing. Florida,
Maryland and Virginia. The cases are
Andrews v. State,533 So.2d 841 Fla.
App., 1988,Cobeyv. Staie,559 A.2d 391
Md. App., 1989 and Spencerv. Corn
,nonwealth,384 S.E.2d775 Va., 1989;
384 S.E.2d785 Va., 1989. However,
Minnesotain State v. Schwartz,447
N.W.2d 422 MImi., 1989 has rejected
DNA evidence.And in a very important
trial level case a New York Supreme
Court judge in People v. Castro, 545
NYS2d 985 NY Sup., 1989,ruled that
the testspresentedin that casewere "so
flawed as to be inadmissible." [Sherman,
DNA TestsUnravel, National Law Jour
nal, December18, 1989, p. 24]. I think it
is safe to say that DNA identification
analysis is open to legitimate challenge
and probably will be so over the next
severalyears.

In Kentucky, when such tests are
presented I don’t believe it will be
profitable to attack the genetictheoryun
derlying DNA testing.From what I have
read in textbooks and other sourcesthe
"DNA paradigm" is so well acceptedby
the scientific communitythat it might be
difficult to find an expert to arguewith it.
Of course,in an areathat is continuing to
developandwhich hasreally only beenin
existencefor 20 or 25 years,things can
change. However, scientific thinking
about the structure and operation of DNA
moleculesprobably is fairly well settled.

I don’t know that there would be much
percentage in challenging gel electro
phoresisor Southernblotting aslegitimate
scientific techniques. Carriedout in re
search laboratories, thereappears to be
general satisfaction with the efficacy of
thesetechniques.However,I think that the
transfer from research laboratory condi
tions to conditions in state forensic
laboratories raise a lot of questionsabout
safeguardsto avoid falsereadings.

Probably the bestline of attack will be the
statistical calculations that havebeenput
forward so far. It appearsthat no one
really knows whether theproduct nile can
beusedin calculationof theprobability of
coincidental matchesin DNA. If a statis
tically significant possibility of errorex
ists I think that this should be enoughto
foreclosetheuseof DNA testing,at least
until the techniquesarerefined enoughor
the statistical baseis large enoughto as
sure courts that there won’t be coinciden
tal matches.

Sooner or later a criminal casein Ken
tucky will present this issue. I am sure,
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giventhenumberof articleswritten onthe
subject that there will befurther develop
ments in DNA testing technology with
which each lawyer will have to remain
familiar. There is an excellentfile of in-
formation in theDPA Library inFrankfort
and any attorney facing a DNA case
should get to that library immediately to
review the articles, scientific papers and
court memoranda and briefs concerning
DNA testing.Formore informationabout
DNA testing I suggestreading thefollow
ing: Thompson and Ford, DNA Typing:

Acceptanceand Weight of the New
Genetic1dentficationTests,75 Virginia
Law Review 45 1989; Long, The DNA
Fingerprint: A Guide to Admissibility,
1988 Army Lawyer 36 October, 1988;
DNA Identification Testsand theCourts,
63 Wash. L Rev. 903 October, 1988;
Shines, Blood Grouping and Genetic
Marker Evidence: The Use of Electro
phoreticTestimony,24 Crim. L. Bulletin
475 Nov/Dec, 1988;DNA Fingerprint
ing: Possibilitiesand P4falls of a New
Technique, 28 Jurimetrics Journal 455

Summer,1988; Sherman,DNA Tests
Unravel?, NationalLaw Journal,Decern
ber 18, 1989.

DAVID NIEHAUS
JeffersonDistrict PublicDefender
200 Civic Plaza
719 West Jefferson
Louisville, Kentucky 40202
502 625-3800

The CIncInnatlPoe1 December 11, 1989

Penal chief doesn’t advocate

By Robert White
Post Ohio Bureau

more prisons to ease crowding

COLUMBUS For a man
who’s in charge of a penal sys.
tern that’s at 151 percent of Ca
pacity and getting worse,George
Wilson has some curious views
about prison construction.

He doesn’t want any more.
At least not before Ohio starts

keeping more of its "minor" fel
ons in their home communities.
Not before Ohio starts trying
harder to solve the social prob
lems that lead to crime in the
first place. And not before the
statetakes stepsto end what he
seesas a disproportionate nurn
berof black men going to jail.

"We are talking about a read
justment of public policy," said
Wilson, who came to Ohio in
1988 after spendingseven years
as head of Kentucky’s correc
tions system.

Much of the prison over
crowding that Wilson is grap
pling with now is the result of a
public policy that’s gone in quite
the opposite direction of what
he’s advocating. The General As
se:nbly, apparently with strong
public support, has over the last
decade enacted repeated revi
sions of criminal laws to force
judges to hand out longer,tough.
er sentences.

While much of the move to
ward mandatorysentences,limi

1979 to above 30,000 thIs year.
The Issue of how many people

will comeInto Ohio’s prison sys
tem - and who they are - is
crucial to the debatenow under
way In Columbus.

Under existing criminal
codes, the Ohio Department of
Rehabilitation and Correction
expects Inmate population to
rise steadily untIl 1994, when It
will level off at about 33,500. But
If legislators toughen drug penal
ties substantially, Ohio’s inmate
population would go even
higher.

Wilson’s staff Is already tak.
ing a hard look at alternatives
aimedat siphoning at least some
third- and fourth-degree felons
out of the state system to make
room for those sentencedfor
more serious crimes.

Last month the Senatepassed
a bill that calls for construction
of six 500-bedminimum security
prisons at a cost of about $85
million.

tat ions on parole eligibility and
longer prison
terms has been
aimedat violent

- crimes, lawmak
- ers have also

1. toughened laws
in areas like
drunk driving
and drugs.

Within the
GeorgeWilson next two
months, theGeneral Assemblyis
expected to hammer out an
agreementon a tough new drug
bill, as well as a revision of
Ohio’s drunk driving statutes,
that could add tensof thousands
of inmates to the state’s already
swollen system. The bills also
call for construction of six more
state prisons, as well as $50 mu.
lion to help local communities
cope with jail overcrowding.

The legislature’s deliberations
come as Ohio is finishing one of
the largest prison construction
programs in the US. When fin
ished in 1992, Ohio will hve
spent $640 million to add about
10,000 beds at 14 new prisons,
bringing its total rated capacity
to 21,547.

Yet Ohio’s frenetic building
program hasn’t kept pace with
the influx of incoming prisoners.

The rising rate of admissions,
coupledwith longer averagesen
tences,has taken Ohio’s total
prison population from 7,432 In

Prison facts
* Ohio’s prison population,
for the first time ever, has
topped the30,000 mark. By
1990. state officials esti
mate, It will climb to at least
35,700.el,2
.me state’ In 1992 will
complete a decade-long,
$640 million prison construc
don program. It will have ad
ded 14 new prisons, with
abqut 10,000 new beds.The
rated, or ideal, capacity of
the 24-prIson state system
will then be 21,547.
* The rats of admissionsIn
to Ohio’s prisons has risen
dramatically over the last 10
years. In 1978, 5,993 men
and 558 womenwere admit
ted. In 1988, prison intake
was 11,170 men and 1,296
women.
* About 50 porc.ntofenter
ing inmates are black. The
1980 census reported that
about 10 percentof Ohios
populationwasblack.
*About 11 percentof new
inmates were entering pris
on for the first tIme, 19 per
cent the second,10 percent
the third.
* A recent studybased on
1985 data found that about
half of all entering inmates
were convicted of property
crimes. Another 11 percent
were sentencedfor violating
drug laws.

But rather than build more
prisons,Wilson wants to keep as
many third- and fourth-degree
felons as he can from coming
into the statesystem In the first
place.

He advocates alternatives
such as Intensive probation,
half.way housesand even at-
home incarceration enforced by
electronic bracelets.
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* OBTAINING FUNDSFOR EXPERTS
IN CRIMINAL DEFENSE CASES

Making the Threshold Showing

This is the second of a 3 part series. Last
Issue we aód’essed fees for attorneys.
This article looks at the showing neces
saryto obtain funds for experts. Nextissue
we review cases that have granted funds
for experts. A version of parts 2830! thIs
series appeared In NACDL’s TheCham
pion. Vol. XIII No. 7 August, 1989

A. THE NEED FOR EXPERTS

In the 20th century, as in the 13th, justice
cannot be had for nothing....

W. McKethnie
Magna Carta:A Commentary 1914

No major undertakingin life canbe done
well without the proper resourcesandex
pertise, whether it be building a house,
healingour bodies,or defending a citizen
accusedof crime. Criminal defensework
requires resources to investigate; select
jurors; to test, consult and present tes
timony on such things as psychological
aspectsof the client, forensic evidence
presentedby the prosecution,and sup
pression of evidence; and to cross-ex
amine prosecution experts.

Obtaining themoneyto beable to employ
the necessaryexpertsand obtainneeded
resourcesisoften a highpriority sinceso
many possibilitiesare createdwhenwe
have the means toy defendthe case.
In many ways, expertsand resourcesare
as importantasthe right to counsel.They
are the fingers of the guiding hand of
counsel.

Theneededmoneycanbe obtained from
the client or his family andfriends. But
when the client doesnot have or cannot
procure the money, criminal defense
lawyers in most states must turn to the
courts for the funds.

As with mostthings that makea real dif
ference in the resultsof a criminal case,
defenseattorneys have to fight hard to
persuadea judge to authorize funds for
experts. The processof persuadingmust
be done in a way that will convince the
judge,and, if welose,createa solid record

for successonfurther review. This article
will discussways to make a threshold
showingin order to obtainfundsfrom the
court.

B. EX PARTE HEARING

Almost always, you will want to obtain
therightto presentto the judge therequest
for funds exparte. An exparts hearing
before the judge allows you to present
your information without the prosecutor,
public or media present and without
revealingyour strategy of defenseto the
prosecution.

Counsel representing a criminal defen
dant who hasor who can obtain expert
money would not be requiredto reveal to
the prosecutiontheemploymentof an ex
pert except as required by the rules of
discovery. Equalprotection guaranteesof
the 14th amendment to the UnitedStates
Constitutionrequire that appointed coun
sel not be forced to reveal their thoughts,
reasoning and strategy asto expert assis
tanceto theprosecutionduringthehearing
requestingfunds.

You will want to insurethat the exparte
hearing is recorded for future transcrip
tion, sealed,preservedand made a partof
the record for appeal purposes. The

making and preservingof the record in
suresthe court’s ruling canbereviewed
on appeal and protects against any ar
bitrary action, Sealing the record insures
continuedconfidentiality of the informa
tion revealedin thehearing.

Akev.Oklahoma,470 U.S.68, 105 S.Ct.
1087,84L.Ed.2d531985presumedthat
a defendant is entitledto make his request
for necessaryfunds in a hearing that is ex
parte when it stated:

Whenthedefendantis ableto make an
expartethresholdshowingto thetrial
CoUrt....
Id. at 1096.

In McGregor v. State, 733 P.2d 416
Okla.Ct.Crim.App. 1987 the court ad
dressedhead-onwhether anexpartehear
ing was constitutionally essentialwhen
there was a request for funds for experts
by an indigent defendant: "The intention
of the majority of theAkeCourt that [the
threshold showing] hearings be held ex
parte ismanifest...." Id.

McGregornoted the reason why exparte
hearingswere socritical: "...we arecom
pelled to agreewith thepetitioner’s asser
tionthat there is noneedfor anadversarial
proceeding,that to allow participation, or
evenpresence,by the Statewould thwart
the Supreme Court’s attempt to place in
digentdefendant’s, asnearly as possible,
on a level of equality with nonindigent
defendants."Id.

"[T]he useof expartehearings..,is a well
recognized technique available to any
party" who is facedwith the dilemma of
being "forced to reveal secretsto the trial
court andprosecution" in order to "sup
port" a motion. Statev.Smart,299 S.E.2d
686,688 S.C.1982.

Somejurisdictions have the guaranteeof
an exparte showing in the statute or rule
that setsout the procedure for requesting
funds. For instance, "under 18 U.S.C.
3006Ae,hearingsfor thepurposeofcon
sidering motionsfor the allowance of in-

Ed Monahan

GEOFFREY MOSS
c 1987, WashIngton Post Writers
Group, reprinted with permission.
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vestigativefunds under theCriminal Jus
tice Act of 1964are conducted exparte."
Masonv. StateofArizona,504F.2d1345,
1352n.7 9th Cir. 1974,cert. denied,420
U.S. 936 1975. "Where counselfor
defendant objects to the presence of
Governmentcounselat sucha hearing, the
failure to hold an ex parte hearing is
prejudicial enor." Id. See also United
Statesv. Sutton, 464 F.2d 552 5th Cir.
1972; Marshall v. United States, 423
F.2d1315 lOthCir. 1970"Themanifest
purposeofrequiringthat the inquiry be ex
pane is to insure that the defendantwill
not have to make a premature disclosure
of his case." Id.

FederalRule of Criminal Procedure17b
provides that application for subpoenasby
defendants unable to pay for them be
made to thecourtexparte.

Recently,the GeorgiaSupremeCourt in
Brooks v. State, 385 S.E.2d 81 Nov. 2,
1989 held that an indigent criminal
defendantwas entitledto askfor funds for
experts assistanceex pane to avoid
prejudicing the indigent defendant by
"forcing him to reveal his theory of the

casein thepresenceof the districtattor
ney." id. at 84.

Thecounselfor thecountyfundingsource.
for expert funds is not entitled to be
present at the ex parte hearing. Such a
"procedure would create unnecessary
conflicts of interest; in any event,county
counsel’s presence cannot be permitted
becausesuch petitions are entitled to be
confidential." Corenevskyv. Superior
Court, 204 Cal.Rptr.165,172 Cal. 1984
In Bank.

C. CRITICAL NATURE OF A
THRESHOLD SHOWING

Since the 1985 decision in Ake,contrary
to what we would hopeand expect,many
courts acrossthe countrycontinueto deny
indigent defendantsfunds for experts.
Thisis no doubt due to the ultra conserva
tive nature of judges but it is also often,
much too often, due to a grossly inade
quate threshold showing by the
defendant’s lawyer. We canwin more of
thesecaseson appeal,andgetmore relief
at the trial level if we do a good, thorough

job of making a thresholdshowing that
convincesa trial judge or appellate court
that an expert is reasonablynecessary.

Caidwellv.Mississippi,472U.S.320,105
S.Ct. 2633,86L.Ed.2d231 1985,acapi-
ad case,presentedan issueof whetheran
indigent defendant was entitled to have
money for ballistics and fingerprint ex
perts. During oral argument,which took
place one day before the issuanceofALe,
there were many exchangesconcerning
the funds for expert issue on the inade
quacy of the showing at trial that the ex
pertswerereally needed.In Caldwell,the
Court, in an opinion written by Justice
Marshall, held that moneyfor expertswas
not constitutionally required in that case.
Justice Marshall instructed criminal
defenselawyersonthe critical nature of a
proper showing:

But petitioner alsorequestedappoint
ment of a criminal investigator, a
fingerprintexpert,and a ballisticsex
pert, and thoserequestswere denied.
The StateSupremeCourt affirmed the
denialsbecausethe requestswere ac
companiedby no showing as to their
reasonableness.For example, the
defendant’srequestfor aballisticsex
pert included little more than "the
general statement that the requested
expert ‘would be of greatnecessarius
witness."443 So.2d806,8121983.
Given that petitioner offered little
more thanundevelopedassertionsthat
the requested assistance would be
beneficial, we fmd no deprivation of
due process in the trial judge’s
decision.Cf.ALev.Oklahoma,... dis
cussing showing that would entitle
defendantto psychiatric assistanceas
matter of federal constitutional law.
We therefore have no needto deter
mine as a matter of federal constitu
tional law if any showingwould have
entitled a defendant to assistanceof
the type heresought.
CaIdwell, 105 S.Ct. 2633,2637n.J.

D, HOW TO MAKE A
THRESHOLD SHOWING

Appellate courtshavefound manyreasons
to deny funds for experts. The threshold
showing, which is in our control, should
removethesereasons.At a minimum, the
threshold showing should include the fol
lowing in the e.xpartehearing:

1. TYPE OF EXPERT. State to the
judge the specific types of experts being
requested, e.g., expert in hair, blood
analysis,psychiatrist,pharmacologist,so
cial worker.

2. TYPE OF ASSISTANCE. With

What’s Good for the Gooseis Good for the Gander.... Or Is It?

Funds Allocated for Prosecution, butnot Defense

Many Kentucky judges believe and have ruled that Kentucky’s statepsychiatric
facilities areadequateunderALe in a criminal defensecasewhen an indigent citizen
needsmentalhealthassistance.As defenseattorneys, weknow the reality isotherwise
- and prosecutorsdo too!

When KCPC renders an opinion favorable to the defensea rarity to saythe least,
prosecutorsdo not accept this "neutral opinion" as"adequateassistance." Instead,
they usemoney given to them by theLegislature$20,000peryear to employ a
private psychiatrist to obtain the opinion they want. It hashappenedin the following
Cases:

CASE EXPERT $PAJDTO PROSECUTIONEXPERT

Comm.v. UlyssesDavis,lli Psychiatrist $5000at $200/hour
Comm.v. DonaldHarvey Psychiatrist $4500at$200/hour
Comm. V. ClawvernJacobs Psychiatrist $3450at $150/hour
Comm. v. Wm Bennett Psychiatrist $3000at $200/hour
Comm. v. Chancy Psychiatrist
Comm. v. Smith Psychiatrist
Comm. v. Bevins Psychiatrist

Prosecutorsknow experts make a difference in results in criminal cases.They make
sure they have the opinion they need. When they cannotobtain that opinion from
KCPC, they have money to obtain it from theprivate sector.

Why is it that the Legislature allocatesmoney to prosecutors for experts if state
facilities are really adequate?Why is it that indigent Kentucky citizensdo nothave
money allocatedby the Legislature for experts if statefacilities arereally adequate?
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specificity, tell thejudge the types of as
sistanceneededfrom the experts:

1 investigating, testing, consulting
and testifying for the defenseon
pretrial issuer,

b investigating testing, consulting
and testifying for the defenseon
guilt/innocencephaseissues;

c investigating, testing, consulting
andtestifyingfor thedefenseonsen
tencingphaseissues;

dassistingineffectivecrossexaniina
tion of prosecution expertspretrial,
trial, sentencing.

3. NAME, QUALIFICATIONS, FEES.
Relate the specific names, credentials,
fees of the requestedexperts,e.g., "Dr.
Smith is a practicing clinical forensic
psychologist,hereishisvitae,he charges
$70 per hour for out-of-court work and
$100 perhour for in-court work andhe
estimates his total fee to be between
$l,500-$2,000for his testing, interview,
report, testimony, and assisting us in
cross."

Defendantsareentitled to experts at least
asqualifiedasthoseusedby the prosecu
tion. In Thorntonv. State,339 S.E.2d240
Ga.1986thecourtrequiredappointment
of a forensicdentalexpertwhowasatleast
as qualified as the state’s expert: "[t]he
trial court shall appoint an appropriate
professional,whoseexperience,at mini
mum, issubstantiallyequivalentto that of
the state’sexpertwitness...."id. at 241.

4. REASONABLENESS OF COSTS.
Demonstrateto thejudge thereasonable
ness of the hourly fees and of the total
expectedamountfor the work. If neces
sax’, this canbe demonstratedwith af
fidavits of other similar experts in the
community.

In MatterofMachuca,451 N.Y.S.2d338
1982 the court determinedthat expert
medicaltestimonyis verycostly,andthat
the following ratesin 1982 werereason
ablefor a psychiatrist:

Examinationper45 minutes- $95.00
Psychiatricreport perhour - $125.00
Courtattendanceperhour -$175.00

5. FACTUAL BASIS IN THIS CASE.
It iscritical to demonstrateto the judgethe
specificfactualreasonswhy theseexperts
arenecessaryfor this case.Forexample,
"my client needsthe assistanceof a
psychiatristandpsychologistin thismur
der case becausehe had a seriouscar
accident in 1984 with a head injury; he

was unconsciousness;he is a frequent
draguser,he hashad seizuresand hasa
history of high fevers;heis adopted;his
fatherdiedin 1983; there wasa significant
change in his personalityin 1983; his
sisterisin a psychiatrichospital;the facts
of thecaseindicate it was committedby a
personwho has severemental and emo
tional difficulties. I have talked to the
above-named psychiatrist and psycho
logist and they have told me that these
facts indicate a personwith significant
mentaldifficulties. Thereis thequestion
of whether this person was insane,
whetherhe actedwith intention,whether
he actedunderextremeemotionaldistur

PA So. I7fl72 DA R4

oa PAfl27

.

:;7 }L....i.

bance,whetherhis waiver ofhisMiranda
rights was voluntary and knowing and
whetherhis confessionwas voluntaryand
knowing."

Somecourtshave held that anexpert must
be appointed to conduct a "threshold ex
amination" to determine whether the
defenseis entitled to the full assistanceof
an expert under ALe.SeeHarris v.State,
352 S.E.2d226 Ga.Ct.App. 1987.

6.COUNSEL’S OBSERVATIONS.
Relate,to theextentappropriate, your own
observationsin dealingwith your client.
For instance, "my client has exhibited
delusional thinking andbizarrebehavior
to me in the following ways...."As attor
neys,we havea lot of contactand a sig
nificant relationship with our clients so
that the weight of our observations and
conclusionsis important to relate to the
court.

7. LEGAL NECESSITY. It is essential
to inform thejudge preciselyof the legal
reasons why theseexperts are necessary
for the particular phase of the case.For
instance,"we needa psychiatristfor the
guilt andpenalty phasesof this casesince
there is a duty to explore all possible

defenses;in this casethe defenseof in-
sanity, intoxication, extremeemotional
disturbancemustbeexplored4whetherthe
mentalstate of the client was intentional
orwantonmustbe explored;wemusthave
ability to investigateandpresentstatutory
and nonstatutorymitigating factors in
cluding whetherheisemotionally or men
tally disturbed,whetherhe hasmental dif
ficulties less thaninsanity,hispersonality
type, his possibilities for rehabilitation,
the influence of his family and others on
who he is andhis actions, why he is in
volved with drugs, what effect drugs had
onhim, whothe client isandwhy he acts
as he does; the influence of his being
adopted,his father’s death."

8. ENTITLEMENT TO DEFENSE
EXPERTS.While all courtsdonotagree,
ALe necessarilyimplies when it sayswe
are entitled to help in cross-examining
stateexpertsthat weareentitledto inde
pendentor defenseexpertswho workcon
fidentiafly and at our direction,just as a
personwith meanswould be able to ob
tain. See,e.g.,Curry v. Zant, 371 S.E.2d
647 Ga. 1988;Commonwealthv. Plank,
478 A.2d 872,874n.3Pa.Super. 1984.

9. INADEQUACY OF AVAILABLE
STATE EXPERTS. Relate the specific
reasonswhy statefacilities areinadequate
for our defenseneeds.

a KCPC

For the state mental health expertsthis
may be able to be done by relating that
they will only examinein limited areas,
like insanity and incompetency, and not
on all suppressionissuesor all defenses
andnot for mitigating factorsor on sen
tencing issues; that they arenot defense
experts; that they report to the court; that
confidentiality isnot assuredandhasbeen
broken in the past; that they will not af
firmatively explore all matters favorable
to the defense; that they will notwork at
thedirection of the defenseattorney; that
they will nothelp cross-examineprosecu
tion experts.

A recentletter from theDirector of KCPC
to a public defender illustrates the inade
quacy of the statefacility:

October 11,1989

Re: Commonwealthv. Frank Simpson,Jr.
DearMr. Sornberger:

This facility ischargedwith providingpie-
trial evaluationservicesto thedistrict and
circuit courts of the Commonwealthof
Kentucky. It has been a long standing
policy of the Secretaryfor HumanResour
cesto declinerequeststo serveasexperts
in the prosecutionof criminal caseseither
for the defense or the prosecution.We
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evidence already examined by the police.regard the protection of our objective
stanceas necessaryto maintain our
credibility andintegrity when servingasa
resourceto the courts in competencydeter
mination and to prevent circumstancesin
which ourprofessionalstaffmaybe pitted
againsteachotherasadversaries.

The report provided by our evaluator,
FrankDeLand,MD./Psychiatristhasob
jectivelyreportedon the defendant’scom
petencyto stand trial and in addition has
respondedto those areas which you ex
pressedparticularinterestin yourinformal
communicationswith Dr. DeLand.Thead
ditional concernsand questionswhich you
raised in your recentcommunicationcoma
afterthe fact andappearto be anindication
to utilize Dr. DeLand’s servicesas an ex
pertwitnessandtohelpdevelopmitigating
circumstancesfor yourdefense.We, there
fore, must decline to provide theseaddi
tional servicesbasedon the policy estab
lishedby our CabinetSecretaiy.
Very Truly,
/siOeorgeD. Hancock
FacilityDirector

b KSP Labllnformation Services

For theKentucky StatePoliceCrime Lab,
thismaymeandemonstratingthat the Lab
is a law enforcementagencyheadedby a
captain in the statepolice; they are not
defenseexperts;that confidentiality isnot
assured;thereis aconflict sincethey have
alreadytestedevidencein this caseat the
requestof thepoliceandthey now havea
vestedinterest and the integrity of their
employeeis at stake; they are clearly
prosecutionexpertssincetheycontactthe
prosecutionorpolicewith resultsandcon
tact the prosecution when a defense
lawyer talksto them andsincethey do not
talk to thedefensealoneif theprosecution
prohibits them from doing so; they are
clearlypartof the prosecution teamsince
they operateat thedirectionof thepolice.

A January 12, 1989 affidavit of KSP
MajorBobStallinsrevealsthe inability of
the Kentucky Stae Police Information
ServicesBranchto examineon behalfof
thedefense:

AFFIDAVIT

Comes now the affiant, Bob Stallins, and
after being dully sworn, hereby states as
follows:

1 Bob Stallins, Major, Commander, Infor
mation Services Branch, Kentucky State
Police.

21 am the Commander of the Information
Services Branch of the Kentucky State
Police.

3The Identification Unit is partof the lnfor

mation Services Branch of the Kentucky
State Police.

4 There are three Latent Fingerprint Ex
aminers working in the Unit. The volume of
daily incoming work to be examined al
ready exceeds the capabilities of these
three Examiners. Therefore, it would be
very difficult to handle an increase in the
workload of this unit.

5 Among the duties of the State Police
Latent Fingerprint Examiners are: crime
scene analysis and processing of latent
fingerprints and evidence submitted by any
other law enforcement agency in the Com
monwealth.

6 In the Identification Unit, the results of
each examination are double checked by
another person in that Unit.

7 The professionals in the Identification
Unit are trained In and employ the same
methodology in examining fingerprints.

8 If members of the Identification Unit
were required to testify at trial for the
defense when another Latent Fingerprint
Examiner of the Identification Unit is called
for the prosecution, then, their testimony
would be identical. This is due to the double
verification that is done within this Unit.

9 It is the position of the State Police that
it is not practical to appoint Identification
Unit personnel to be forced to act as Inde
pendent defense experts in retesting

c Evidentiary Hearing

To demonstrate the inadequacyof the
statefacilities, an evidentiaryhearingis
likely to be required with testimony from
theheadsofthestatefacilitiesandperhaps
theparticularexperts.

In Marshall v. United States,423 F.2d
1315 10th Cir. 1970 the defendantre
questedmoney for defenseinvestigative
assistance.The trial court appointedthe
FBI. The 10thCircuit determinedit was
plain error to do this:

Just as an indigent defendanthas a
right to appointedcounsel to serve
him as a loyal advocate he has a
similar right under properly proven
circumstancesto investigativeaidthat
will servehim unfetteredby an ines
capable conflict of interest. The
Bureau,following leadsfurnishedby
an accused,is obviously faced with
both a duty tothe accusedanda duty
to the public interest.The dilemma,
and danger,is glaringly apparentin
theeventsthat occurredin the caseat
bar.
Id. at 1319.

10. SUPPORTING INFORMATION.
Make the showing to the judge with

DO YOU NEED AN INDEPENDENT
FINGERPRINT ANALYST?

CONTACT:

LATENT PRINT ANALYSTS
oj EIVC rn-c.

IJ.f. Te.cteI aiul Certfi&1

JESSE C. SKEES
SARA E. SKEES

3293 Lucas Lane
Trankfort, Kntucky 40601

co2 69c-4678

ProfessionalsServingProfessionalsto the MinuteDetail
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‘specific supportingdocumentsandneces
sarytestimony.You canpresentaffidavits
fromyour proposedexpertson the nature
of the expertise, the opinion that their
assistanceis necessaryfor the particular
reasonsof this case,their qualifications,
fees,what they cando in this casefor the
defense,andtheir detailingthat thereare
aspectsof theexpertiseor opinionof the
prosecution’sexpertthat needclarifying
or retesting.Affidavits canbe obtained
from lawyersaboutthenecessityof funds
for expertsincapital casesandinthis case.
Letters,,affidavits, testimonycanbe ob
tainedfromstatefacilitiessettingout their
limitations.

11. QUESTION THE STATE EX
PERT ON VOIR DIRE. To make or
bolster your thresholdshowing for the
trial judge and appellatecourt, you will
wantto considerquestioningtheprosecu
tionexpertprior tohisorhertestifyingout
of presenceof thejury. l’his canoccur at
yourexpartehearing,apretrialhearingor
prior to theexpert’stestifyingat trial. This
mayallow you toprovesomethingsother
wisedifficult or impossibletoshow.It can
alsogiveyourissuemorepersuasiveclout
sinceyou are proving or corroborating
throughtheprosecution’switnesses.The
prosecutionexpert is likely to testify
favorably in this areasince it is in the
expert’s self-interest to support the
profession’spurposeand necessity,and
the expert’sown worth. Questionslike
the following are possible areas of in
quiry:

IT IS AN EXPERTISE

a.Theareayouaretestifyingon is anarea
of expertise?

b. It’s not an area that is within a
layperson’sknowledge?

c.You’ve studied a long time and have a
lot of experience?

d. What is all theeducationand training
you’ve had?

e.Whohas trainedyou?

f. Whatis all theexperienceyou’vehad?

g. Your expertisehas a lot of testsnot
within layperson’sknowledge?

h. You’ve conducted those tests in this
case?

i. Your opinion is anexpert’sandis based
on training, experienceand testing, not
within competenceof laypersons?

j. I’mnot qualifiedasanattorneytorender
anexpertopinionin this area,amI?

TIME/REASONABLE
FEE/AVAILABILITY OF DEFENSE
EXPERTS

a. How long haveyou spent analyzing
evidencein this case?

b. It took a long time?

c. Whatis the goingratefor anexpertin
private practice to do this kind of testing
andanalysisandtestifying?

d. Are there any experts in this state,
region or country that cando this kind of
testingin criminal casesthat donot work
for law enforcementagencies?

e. Are thereother peopleas experienced
and ascapable to do the analysistesting
andto renderanopinion?

f.Are there expertsmore experiencedthan
you?

STATEEXPERT NOTNEUTRAL

a. You work for theKentuckyStatePolice
Lab?

b. YourultimatebossistheCommissioner
of StatePolice?

c. The personin charge of the stateLab
systeminKentuckyis a captaininthestate
police.?

d. You refusedto talk to mewithout first
notifying theprosecutorand without the
prosecutorbeingpresent?

e. Youdo notwork at my direction?

f. You testbasedon policerequests?

g. You returnedtest resultsback to the
police in this case?

h. You arenot a defenseexpert?

i. You would nothelp me crossexamine
oneof your co-workers?

j. How many times haveyou testifiedat
the requestof the prosecution,andhow
manytimesat the requestof thedefense?

POSSIBILITIES OF DIFFERENT
RESULTS/OPINION;MORE TESTING
POSSIBLE

a. Your expertiseinvolvesstandardtests?

b. Whatarethey?

c.Whichdidyou do?

d. Whatothertestscouldbedonebutwere
not?

e.Otherexpertscando the testsyou did
notdo?

f. In doingyour tests,youdon’t alwaysget
exactly identical results eachtimeyou do
the teston the samesample?

g. The opinion you rendered involves
doing tests,observingwhat is thereand
what isn’t there, analyzing the results and
employingyour judgmentto reachyour
conclusion?

h. The art of rendering an opinion, reach
ing a conclusion involves your profes
sional judgment basedon your training,
experience,analysisandtestresults?

1. That’s onereasonwhy two expertscan
disagree?

j. Becausetheir judgments,basedon the
samedata,canbedifferent?

k. It is possiblethat a different examiner
couldcometo a differentconclusionthan
you?

a

upon trial of certainissues,such as in
sanity or forgery, expertsareoftenneces
saxy both for the prosecutionandfor the
defense....[A] defendantmaybe atan un
fair disadvantage,if he is unable because
of povetyto parry by his own witnesses
the thrustsofthoseagainsthim.

ChiefJudgeBenjaminCardozo
Reilly v. Barry, 166 N.E. 165,167N.Y.
1929
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12.QUESTIONSOF JUDGE.If you are
deniedany or all funds, youmay want to
askthejudge somequestionsto makeyour
record for further review better.For ex
ample,you could ask: a doyou agreethat
we havethe right to expertsif "reasonably
necessary";b doyou agreethat wehave
right to introduce expert evidenceon
pretrial matters,our defenseand on
mitigating evidence;c do you agreewe
have the rightto cross-examinethestate’s
expert with theassistanceof ourexpert;d
how canwe do that fully andcompletely
withoutour ownexperts;ewhataddition
ally do we have to show you in this case
to obtain funds for experts; I have you
ever grantedfundsfor experts before; g
if youcould order the statetreasury to pay
the bills instead of your local elected
county fiscal court,would you do that in
this case?

13.EXPERTHELP IS REASONABLY
NECESSARY.Most courts,statutes,and
ruleshave followed the lead of the federal
statute’sstandardof reasonablyneces
sary. That is Kentucky’s statutory,KRS
31.200, andcaselawstandard.Young v.
Commonwealth,585 SW2d 378 Ky.
1979.Ake’s standardfor when a defen
dantis entitledto thehelpof apsychiatrist
is: when thementalstateof thedefendant
is seriouslyin question.

Useall the aboveinformationto convince
the judge that the standard hasbeenmet.

Somestateshavea standardthatis much
less than "reasonablynecessary"or the
Ake standard.In State v. Hamilton, 448
So.2d 1007 Fla. 1984 the court deter
mined that the Florida rule of criminal
procedureis "unequivocal that, when
counsel for an indigent defendanthas
‘reason to believe’ that his client ‘may
have been insaneat the time of the of
fense,’ thedefendantisentitledto havethe
court appointone expert to assistin the
preparation of hisdefense."id. at 1008.

In explainingwhat the reasonablyneces
sary standardis and is not, the Mas
sachusetts Supreme Court in Common
wealthv. Lockley,408 N.E.2d834 Mass.
1980 hasstated:

This standardis essentially one of
reasonableness,andlooksto whether
a defendantwho was able to pay and
was paying the expenseshimself,
would consider the "document,ser
vice or object" sufficiently important
that he would chooseto obtain it in
preparationforhistrial. Thetestisriot
whether a particular item or service
would be acquiredby a defendantwho
had unlimited resources, nor is it
whetherthe item might conceivably

contribute some assistanceto the
defenseor prosecutionby theindigent
person.On theotherhand,itneednot
be shownthat the additionof the par
ticularitemto thedefenseorprosecu
tion would necessarilychange the
final outcomeof thecase.The testis
whetherthe item isreasonablyneces
sary to prevent theparty from being
subjectedto adisadvantagein prepar
ing or presenting his caseadequately,
in comparisonwith one who could
afford topay for thepreparationwhich
the casereasonablyrequires.

In making this determinationunder
that statute,thejudgemay look at such
factors as the cost of the item re
quested,the usesto which it may be
put at trial, andthepotentialvalueof
the itemto the litigant.
Jd.at 838.

14.CONSTITUTIONALIZE THE RE
QUEST.Makesureyou askfor this relief
under every conceivable constitutional
guarantee.A listing follows:

A. United States Constitution, 14th
AmendmentDueProcess.

1. DueProcessfairness.
2. Due Processright to presenta
defense.
3. Due Processright to disclosureof
favorableevidence.
4.DueProcessrightto fair administra
tion of statecreatedrighL

B. Kentucky Constitution, Section2 Due
Process.

C. United States Constitution, 14th
AmendmentEqualProtection.

D. United StatesConstitution, 14th and
6th Amendment Right to Effective Assis
tanceof Counsel.

E. Kentucky Constitution, Section 11
Right to Effective Assistanceof Counsel.

F. UnitedStatesConstitution, 14th and6th
AmendmentRight to Confrontation.

0. Kentucky Constitution, Section 11
Right to Confrontation.

H. United StatesConstitution, 14th and
6th Amendment Right to Compulsory
Process.

I. Kentucky Constitution, Section 11
Right to Compulsory Process.

J. UnitedStatesConstitution,14thand8th
Amendment Reliable Sentencing,
ProduceMitigating Evidence; Rebut ag

gravating evidence.

If all thenecessarymoneyis notobtained,
youwill wanttoinsurethatyouhavemade
the proper showing to have reversible
erroron appealor in federalhabeas.You
needtherelief.

CONCLUSION

We know that "ftjhere can be no equal
justice where the kind of trial a mangets
dependson the amountof moneyhehas."
Griffin v. Illinois, 351 U.S. 12, 191956
Justice Hugo Black. Many or most
criminal casesnow arepled or go to trial
without the assistanceof expertsbecause
the defendant cannot afford them. We
have to do betterat educatingourselves
and judges of the criticalnatureof expert
assistancein criminal defensework, and
we havetomoreeffectively advocateand
obtain funds for expertsfor our clients.
Otherwise,"...justiceis deniedthepoor -

and representsbut an upper-bracket
privilege." United Statesv. Johnson,238
F.2d 565, 572 2nd Cir. 1956 Judge
JeromeFrank,dissenting.

ED MONAHAN
AssistantPublicAdvocate
Directorof Training
Frankfort

Funds Resources
Available from DPA

A compendiumof authorities support
ing an indigentdefendant’sright to
funds for experts,counsel,transcripts
andwitnessesis available for $10.00.
Senda checkpayable to the KY State
Treasurerto:

Ed Monahan
DPA
1264LouisvilleRoad
Frsnkfort,KY 40601
502564-8006
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BASIC BOOKS FOR THE KENTUCKY
CRIMINAL DEFENSE PRACTITIONER

A few goodbookswill go a long way for
the beginning criminal defenseprac
titionerinKentucky.Thisarticleis intend
ed to assistyou in building a basicwork
ing collectionof criminal law and practice
texts. Notethat many treatisesdevotedto
special topics, such as drunk driving or
forensicmedicine, are availablebut are
notdiscussedhereinbecausemostbegin
ning practitioners are assumedto be
operatingon a limited budget,and thus
must be selectivein their purchases.

Before turningto thetitles thatyoushould
consideracquiring,and how to do that, a
few words about accessto law books in
generalareinorder. If anadequatecounty
law library is unavailableto you, you can
take advantage of contacts you have
probably developed with establishedin
dividual attorneysor firms in your com
munity. Find out who hasU.S. Reports,
Kentucky Decisions, Kentucky Digest,
other major sets,LEXIS or WESTLAW,
andwhat you cando to assureyour ability
to use them.You might tradethe useof
your collection, or offer to share the Cost
of subscriptionsor equipment.

Also, keepthe telephonenumbersof in
stitutionaland public law librarieson file
sothat you cancall aheadtobecertainthe
library will be openwhenyou plan to use
it. The referencestaffat university librar
ies canbe very helpful to you, especially
if you makerequestsin advance.Inquire
aboutphotocopyservicesby which you
canorder copiesof casesandarticlesfor
a fee.Don’t forget theD.P.A. library!

If youplan to purchasemajor setsfor your
office library, watch the notices in the
KentuckyBenchandBar or localbarpub
licationsfor usedlaw books, or contact a
reputableusedbook dealer.1Remember
that the costof somebooks,supplements
and subscriptionsmay be deductedas a
businessexpensefrom your taxablein-
come if their useful lives are short,
generally one year or less. The cost of
major setsof lastingvalue would be con
sidered a capitalexpenditure,recoverable

L CRIMINAL LAW
COMPENDIUMS AND

TREATISES

CRIMINAL JAWOFKENTUCKY
Banks-Baldwin31988

$73.50.

Revisedbiannuallysince1982, this is the
one reference every criminal defense
practitioner must have. Complete to
November 1, 1988, it contains selected
provisionsof theU.S.andKentuckyCon
stitutions, the Kentucky Penal Code
K.R.S.ch.500-534,theUnifiedJuvenile
CodeK.R.S.ch.600-645,othercriminal
statutes ranging from D.U.I. and
"Coroners,InquestsandMedicalExamin
ations" to "Crimes and Punishments."
Also fmd Kentucky Rules of Criminal
Procedurewith forms and the Uniform
Scheduleof Bail, and a quick reference
guide called "Elements of Crimes,
StatutoryChargesand Indictments."

Indexing is adequatelythorough,andthe
arrangementis logical, making this
volume easy to use. Note thesespecial
features: notes to decisionsareincludedin
the Penal Code andCrimes and Punish
ments sections; commentary from the
1974 Kentucky Crime Commission fol
lows the PenalCode Provisions.

KENTUCKYJURISPRUDENCE,v.2
William S. Haynes

LawyersCo-op, 1986,supp. 1989.

Claiming to address"substantivecriminal
law as it is applicable to Kentuckyprac
tice," this volume subtitled "Criminal
Law" is a referencetool that recites the
law on varioustopics asfound in theU.S.
and Kentucky Constitutions, statutes,
caselawandrules of court. Eachchapter
concludeswith researchreferencesto
An,.Jur.2d,Am.Jur. forms, and ALR ar

tides.

The topics begin with Jurisdictionand
Venueand conclude with Postconviction
Remedies.This book clearly overlaps
with someothersreviewedhereinbut if
you are consideringpurchasingthe 11-
volume set of KentuckyJurisprudence,
the "CriminalLaw"volumewill beause
ful bonus. The set sells for $990 and
volumes arenotcurrentlysoldseparately.
Yearly supplementscost$75 for the set.
See also KentuckyJurisprudence,v. 3
"Criminal Procedure",infra.

KENTUCKYRULES OFCOURT
West,1990

$24.00

Revised yearly, this essentialbook is a
mustbuy for all practitioners. It contains
Kentucky Rules of Civil Procedure and
Criminal Procedure,followed by official
formsand theUnifonn Scheduleof Bail.
The Rules of the Supreme Court, Ken
tucky Bar AssociationBy Laws, andJef
fersonCircuit andDistrict Courtrulesare
also included. Notethat the new Ken
tucky Rulesof ProfessionalConduct are
found in SCR3.130.Federalrulesinclude
those for the Supreme Court, Appellate
Procedure, theSixth Circuit, the Eastern
and Western Districts of Kentucky,
Evidenceand Civil Procedure.

Indexing is alternatelyright on target and
remarkably obtuse.For anotherapproach,
try Kentucky Rules AnnotatedMichie
$35, revised bi-annually and supple
mented $5 - $10 in odd years.This
volumeaccompaniesMichie’s Kentucky
RevisedStatutes.Notethat unlikeWest’s
Kentucky Rules, the annotatedversion
contains notes to decisions, and the
FederalRulesof CriminalProcedure.See
alsoKentuckyJurisprudence,v.3, iiifra.

throughannualdepreciationdeductions.2

II. RULES OF COURT
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ifi. CRIMINAL PRACTICE
AND PROCEDURE

KENTUCKY CRIMINALPRACTICE
Banks-BaldwIn,1990

$60.00-$70.0O.

The3rd edition of this widelyusedtreatise
is expectedin 1990, authoredby J. Vin
cent Aprile II, General Counsel,D.P.A.
Like itspredecessors,theMurrell andMil
ward editions, this volume can be ex
pectedto provide a guide to theprocedural
steps of a criminal case from arrest to
probation and parole. The treatiseem
phasizesfederal and Kentucky constitu
tional caselaw,buttreatsthelaw affecting
more gardenvariety questionsof criminal
practice as well. Based on the title’s
reputation,and knowledgeableauthorof
the 3rd edition, this volume is highly
recommended.

KENTUCKY PRACTICE,v.8 & 9
LeslieW.Abramson

West,2nd ad. 1987$140
1989 supp. $12304.

Thesetwo volumeson "CriminalPractice
and Procedure"are written to meld the
various official and unofficial rules of
Kentucky criminal practice in one com
prehensivetreatise.For example,inChap
ter 11: Pretrial Motions in General, one
finds a very practical, point-by-point
guide to draftingmotions, supplementing
them with affidavits and memoranda,
filing motionsand responsesandthe con
sequencesof failing to file. A sampleform
isprovided,aswell asreferencesto rules,
casesandstatutes.Whetheryou areprac
ticing on your own, or you occasionally
fmd that you exhaustyour supply of free
advicefrom atrustedand experiencedcol
league, you should have these two
volumeshandy.

Volume 9 is yet another source of the
Kentucky Rules of Criminal Procedure,
andselectedprovisionsoftheAdministra
tive Proceduresof the Court ofJusticeand
theKentuckyRulesofCivil Procedureall
unannotated.Tablesofstatutes,rulesand
regulationsprecedean adequatesubject
index.

A third volume on substantivecriminal
law is dueout in 1990.

KENTUCKY JURISPRUDENCE,v.3
William S. Haynes

Lawyers Co-op 1985,supp. 1989.

Volume 3 of Kentucky Jurisprudenceis
subtitled"Criminal Procedure,"and isthe
companion volume to Volume 2 on
"Criminal Law." Organizedaccordingto
the Kentucky Rules of Criminal Proce

dure,eachsectionof the bookbeginswith
the text of the rule and continueswith
commentaryand analysis. Researchref
erencesconcludeeach rule section.The
Appendix of Official Formsprecedesan
extensivesubjectindex to the volume.

KENTUCKY CRIMINAL TRIAL
PRACTICE

William R. Jones
HarrIson1986$77.95

1989supp. $21.95.

ProfessorJones’ treatiseis divided into 5
major parts:1 ArrestandCriminalInves
tigative Procedures, 2 Client-Counsel
Relationshipand ProceedingsPrior to
PreliminaryHearing, 3 Pretrial Judicial
Proceedings,4 The Trial, and 5 Post-
trial RemediesandRevocationof Probe
tion or Parole. Covering much of the
material found in Abramson’s Kentucky
Practicevolumes,thisbooktakesa some
what different approach and emphasizes
strategy.Thetable of contentsandindex
providesufficient accessto the material.

Its companion volume, Kentucky
Criminal Trial PracticeForms $54.95
begins with the elementsof draftingand
service,thenisstructuredaccordingto the
topics in themain volume.

MOTION FILE INDEX
Departmentof Public Advocacy.
Current through February, 1989.

This index to motions compiledby the
D.P.A.provides a completesubject access
to manymotionsfiled in actualKentucky
criminal cases.The index is free to
Kentucky’s criminal defensebar. Copies
of the motionsare available at thecost of
photocopying and postageupon request
from Tezeta Lynes, D.P.A. Librarian
502 564-8006ext. 119.

IV. EVIDENCE

KENTUCKY EVIDENCE
LAW HANDBOOK
Robert G. Lawson

MichIe, 2nd ad. 1984 $65
1989supp. $25.

Thiscompendiumof Kentucky law is the
unofficial, but highlyregardedand widely
used codeof evidence.It providesa suc
cinct but generally complete treatmentto
broad topics such as objections and
relevancy,as well as the finer points of
principlesandhearsaynile exceptionsby
beginningwith blackletter law, followed
by commentarybasedupon statutesand
caselaw.Most subjectscontain a section
on the corresponding Federal Rule of

Evidence,which includes referencesto
major federal casesconstruingthe rule.
You will have no trouble finding the
topics youseekthrougheither the tableof
contentsor the index.

As you should know, the Kentucky Bar
AssociationEvidenceRules Committee
has recommendeda consolidatedcodebe
enactedandpromulgated.ProfessorLaw
son reportsthat he is revising his hand
book in preparationfor hoped-forlegisla
tive and judicial action which couldresult
in theKentucky Rulesof Evidencegoing
into effect in 1992. However, whatever
happensduring the 1990 General As
sembly,practitionersmusthavereadyac
cessto the current volume.

ADMISSIBILITY OF EVIDENCE
Cliff Travis

HarrIson1989
$49.95.

Thisquick referencehandbook issonew,
it is relatively untested.No substitute for
Lawson’s, the volume’sdictionaryarran
gementgives it a uniqueapproach which
could be useful to the practitioner. Ex
amples: 1 "BusinessRecords"includes
an eleven-stepprocedure for laying the
foundation for admission of business
records.2 "Sexual AbuseAccommoda
tion Syndrome"is cross-referencedfrom
"Child Sexual Abuse,"andcites Lantrip.
But be careful about relying onthis or any
single volume too heavily on the "fron
tier" issues.

A QuickIndex of topicalcross-references
and Tables to K.R.S. and the Rules
precedethe text, which is sprinkled with
referencesto other treatises.

Treatedasan aid in an areain which most
practitionerscanusesomeextrahelp, this
manual would be a useful addition to
Lawson’s Handbook.

iNSTRUCTIONS TO JURIES
IN KENTUCKY, v.1.

JohnS. Palmore andRobertO.Lawson
Anderson,1975,supp. 1979

Out of print - revisionIn progress,

Thoughthis volume has not been
prehensivelyupdatedfor manyyears ‘it
is still themostwidely relied uponsource
of sample juiy instructions.While some
trial courtstendto preferrigid adherence
to theexactlanguageof the instructions,
the Prefacewarns, "It must be kept in

V. JURY INSTRUCTIONS
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mindthat theirpurposeis entirely illustra
tive, andthat the instructionsin anygiven
casemustbe adaptedto the factsof that
particularcase." Introductorymaterialon
thegeneralprinciples governing criminal
jury instructions and commentary and
casenotesaccompanying individual in
structions allow for morein-depth under
standing.

You mayalsowantto consultvolume3 of
anearliereditionknownas Stanley’sIn
structionsto Juriesin Kentucky1948.

PALMORE KENTUCKY JURYIN
STRUCTIONS, Volume One Revision,

William S. Cooper
Anderson,Jan. 1990

$60.

This interimrevision of criminal instruc
tions doesnot include commentary,butis
reportedto expandupon the AOC com
puter-generatedtextmade availabletocir
cult judgesand others.It hasbeenmade
available by the publisher becausethe
final revision is two years from comple
tion. Although this volume was un
previewedby deadlineof this article, ac
cessto both this volume and the 1975
editionis highly recommended.

INSTRUCTION FILE INDEX,
Departmentof Public Advocacy.
Current throughFebruary,1989.

Providing subject access to the multi
volume instructionsmanual, the index
alsoallows accessby offenseandstatute
number.The index is availableat no cost
to the criminal defensebar. Copies of
instructionsmay be obtainedat thecostof
photocopying andpostageby contacting
Tezeta Lynes, D.P.A. Librarian 502
564-8006ext.119.

TRIAL MANUAL 5 FOR THE
DEFENSE OF CRIMINAL CASES,

Anthony G. Amsterdam
ALl/ABA 1988

$170.

The two hardboundvolumes of the latest
editionofa highly regardedcriminal prac
tice guide emphasizethe attorney-client
relationshipandthe constitutional dimen
sion of each stage in the proceeding.
Directed at bothnovicesand experienced
practitioners, it provides the basis for
strategicdefensedecision-making,aswell
as legalargumentsandauthoritiesfor use
in motion practice andbriefmg.

Table ofcasesand authorities andsubject
indexessupplementthe table of contents
for eachvolume. Checklists,cross-refer
encesand citationsto law journal com
mentary supplementthe extensivecase
authority provided. This may not be an
essentialwork, but it is highly recom
mendedto the defenseattorneywho is
serious about honing the craft of ad
vocacy.

FUNDAMENTALS OF TRIAL
TECHNIQUES, 2nd ad.,

Thomas A. Mauet
Little, Brown 1988

$22.50.

An instructional text for beginning
litigators, this book aims to tell you what
to do, how to do it, andwhy. It beginswith
caseorganization, proceedsthroughthe
major phasesof the trial, and concludes
with a chapteron objections,basedpartly
on the FederalRules of Evidence. The
nuts-and-boltsapproachincludes many
examples, and answers quite literally
questions like how to handle exhibits.
This stress-reduceris well worth the in
vestmentfor young attorneys.

ABA CRIMINAL JUSTICE MENTAL
HEALTH STANDARDS

ABA 1989
Free.

If you have not already discovered,you
will soon learn that many clients who
enterthecriminal justice systemaremen
tally retarded,or suffer from othermental
or emotional disorders which affect an
individual’s ability to waive constitution
al rights, as well as one’scompetencyto
standtrial andbe convictedof committing
an offense.Civil commitmentis another
meansby which one’s liberty maybecur
tailed. The ABA StandardsChapter7 of
theABA Standardsfor Criminal Justice
were developedfor both lawyers and
clinicians.

Topics covered include: professional
obligationstothementally ill or retarded,
the role of the police,pretrial evaluations,
competenceto stand trial, non-respon
sibility for crime, civil commitment, sen
tencing, andthe treatmentof mentally ill
and retardedprisoners.Each section
begins with the standard,for example,
"Hearing on Competence," followed by
extensive commentary. Referencesto
otherABA Standardsare provided. This
educational volume is highly recom
mended.

REVERSIBLE ERROR IN KEN.
TUCKY CRIMINAL CASES,

Burton Mftward, Jr.
HarrIson1987$54.95

1989supp. $12.95.

Written for the trial and appellatebench,
prosecutorsanddefensecounsel,thisun
usualreferenceis arrangedalphabetically
by topics andkey words rangingfrom the
obscureto the predictable.For example,
four pertinent case summaries appear
under an entry for "Bloodhounds."The
entry for "Prosecutorial Misconduct"
spans10 pagesand is divided into sub
topics.

While this volume will probablynot tell
you everything you needto know on any
one topic, it could providean easypoint
of entryto researchinto Bradyevidence,
detainers,or any other subject on which
youmay suffera temporarymentalblock.

VIL PUBLISHERS’ SALES
REPRESENTATIVES

1 AmerIcan Bar AssociatIon- 312 988-
555.

2 American Law Institute - 215 243-
1600.

3 Anderson - Scott McEwen 502 366-
6915

4 Banks-Baldwin- Michael Davis 502
429-0904.

5 Harrison - Cormella McEwen 800 848-
6004.

6 Lawyers Co-op - Martin J. Falls 606
272-6770 covers eastern and the
bluegrass part of central Kentucky; Scott
Mendel 502 228-5511 covers Louisville,
central Kentucky and Bowling Green west;
Kent McClain 502 554-8651 covers
Paducah.

7 Uttle, Brown - 617 227-0730.

8 Miohie - Scott McEwen 502366-6915.

9 Shepard’s - Bill Craft 502825-0781.

10 West - L. Jim Hankins 502 245-2806
covers most of Kentucky west of -75, ex
cept Lexington and Northern Kentucky,
ThomasZachman 513 683-2020 covers
easternand northern Kentucky and Lexi
ngton.

FOOTNOTES
1claltorsLaw Books 800535-8141504
344-0476; National Law Resource 800
826-9374 are two of a number of dealers.
The major pitfall of buying some used sets

VL GENERAL PRACTICE
AIDS
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lies In how recently the set was updated. If
a digest or encyclopedia, for example, Is
more than two or three years out-of-date,
it could be costly to purchase needed re
placement volumes. Check with the pur
chase needed replacement volumes.
Check with the publishers sales repre
sentative to determine how much it will cost
to update the set before purchasing a used
set.

2Treas. Reg. Sec. 1.1 62-6 19601; 3 Fed.
Taxes P-H par. 11,5201989. Example:
Purchase of Kentucky Digest 2d West at
$1363.50 would be a capital expense; the
$60 you pay for yearly supplements would
be a deductible business expense.

Publisher’s sales representatives are
listed at the end of this article.

4Supplements are included, at no addition
al cost, for the original purchase price on
these and other regularly supplemented
volumes.

But see the following entry.

JOELLEN S. MCCOMB
Judicial Clerk
to JusticeJosephE. Lambert
KentuckySupremeCourt
Frankfort,KY 40601
502564- 4162

JoEllenservedasChiefJusticeStephens’
clerkAugust, 1988-August, 1989prIor to
assuming her current position. She was
DPA’slawllbrar!an from1980to1983,and
reference librarian atU.K.’s Collegeof Law
Librajy from 1983 to 1986. Shereceived
her Master of Library Sciencein 1979 fro
the Universityof Kentucky.SheIs a 1988
graduate of theUniversityofKentuckyCol
legeof Law. JoEllen will clerk for United
StatesDlstrictJudgeWilliamWilhoitlnLex
ington, Kvbeginning August 1, 1990. Her
new telephone number will be 606 223-
2503.

Police SayMan Killed SelfAfter
ShootingWrong Woman

A man shot a woman he apparently
mistook for his wife, offered to take
her to a hospital,then killed himself
with a shot to the head,authoritiesin
Gunterville,Ala. said.

"We’re going on the assumptionthat
it was a caseof mistakenidentity,"
Marshall County sheriff’s Captain
Randy Amos saidafter the shooting.
Lexington Herald-Leader,May 27,
1988.
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‘How Drunk Driving Defense
helpedPeterL. Sissman:

Published in 1986. Hardcover.
768 pages.#0316833835*,$85.
Purchaseprice includeslatest
supplementandanysupplement
publishedwithin threemonthsof
your date of purchase.

Taylor can help you, too.
To order for a free30-daytrial,
call toll-free 1800331-1664
Mon.-Fri. 9-5Easterntime;
in MA, call 338-6124
or usethis coupon.

oneof

th -
Order now, andreceivethe 1989 Cumulative

Supplement#2 regularly$40 FREE OF CHARGE!

Clip and mail to: YESJwanUoput DR WNGDEFENSE,SecondEdft3383-5$8mdud- - - -

Little, Brown and Company ing1989 Cumulative Supplement#2 to the test in mypractice. Sendme copyies on
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PAROLE OR LACK THEREOF IN KENTUCKY

In the lastissueof TheAdvocatewedis
cussedParole Board statistics which
demonstratethat paroleis evaporatingin
Kentucky. On December1, 1989 the
ParoleBoard issued its 1989 Annual
Reportcoveringits activity from July 1,
1988to June30,1989.We reviewedmany
aspectsof this Report.This issuewewill
review the Report further. A copyof the
Reportcanbeobtainedfrom the Parole
Boardor DPA’s Librarian.

CONTENTS OF THE REPORT

The contentsof that 40pagereportare:
The Chairman’s Letter
The Board andIts Members
The Structureand Functionof Parole In
Kentucky
1989ParoleBoardStatistics
Comblned Statistics by Institution
Results of Initial Hearings Only by

SecurityLevel
5Resultsof Initial andDeferredHearingsby
SecurityLevel
5Avere Length of Deferment by Security
Level
ParoleViolators
5her BoardActivity
Vicllm Hearings

5Total 1989ParoleBoardHearings1989A
Comparative View
5A11 Institutions Combined Statistics
5Type of Release by Fiscal Year End
aNumber and Percent Paroled by Crime
Group
lime Servedby Parolees by Class of
Crime
lime Servedby SentenceLength

to Serve and lime ServedCon
clusionsandRecommendations

VICTIM HEARINGS

Oneof themostimportantactivitiesof the
TheBoard’s commentaryandstatisticson
victim hearings:

ParoleBoardis thereceptionof inputfrom
the victims of crimes. Even though the
Kentucky Revised Statutes require
notification ofparole hearingsfor inmates
convictedof Class A, B or C felonies, the
ParoleBoard has extendeditself to the
victims of Class D felonies when the

feloniesareof a violent or sexual nature.
Not only does the Board avail itself to
victimsprior to the initial parolehearing,
anyvictim mayprovide input or requesta
personalhearingprior to any subsequent
parole hearing. The Board has never
deniedarequestby anyvictim to provide
input or to appearbeforeit.

The responseof victims has beenvery
positive.Manyhaveindicatedthat for the
first time throughoutthecriminal justice
processtheyhave beenprovidedthe op
portunity to statetheir feelingsabout the
crime, the effect the crime had on them
and their family, andtheir feelingsabout
the possible parole of the inmate. The
victim hearingalso providesthe victim
with the opportunity to ask the Board
questionsabout the parole process,the
factors considered,theeffectsof a parole,
defermentor serve-out.On severaloc
casions victims have recommended
parolefor the inmatesothat he could be
required to continue treatment, be
restrictedfrom enteringtheirhomecounty
or simply to be supervised.

The notificationof Commonwealth’sAt
torneys and victims requiresa full-time
staffperson.As the Boardis requiredto
directlynotify more andmore victims,the
worldoadis increasingrapidly.

Table 8 gives an overview of victim
notification. The victims whorequestvic
tim hearingstend to be the victims of
violent and sexualcrimes.Most oppose
parole, fear the inmate,are angry about
theirvictimizationandfear for future vic
tims if the inmate is released.Most ap
preciate the opportunityto expresstheir
thoughtsandfeelingsto theBoardaswell.
Even thoughit is difficult to generalize,
manyvictims still seekto understandwhy
they were victimizedandmany want the
inmate to express remorse. While the
Boardcannotanswerthesequestions,it is
importantfor the victhnsto askthe ques
tions.

Over 3,000 notifications were made in
1989,over 700 victims mailed in victim
impact statementsandnearly100 victim
hearingswere held. In looking at the
ParoleBoarddecisionsmadeimmediately
afterthevictim hearing,it isveryclearthat
very few inmateswereparoled.The vic
tim input personalizesthe crime for the
Board and provides additional informa
tion. It must be rememberedthat even
though victim input does affect Parole
Boarddecisions,most of thesesamein-
mates would probably not have been
paroledin anycasegiven theveryviolent
andseriousnatureof mostof their crimes.
In no way doesthis diminish thevalueof

TABLE 7 OTHER BOARD ACTIVITY

Actvlty InterviewsParole Defer S.O.T. NoAction

EarlyParole
%

28
86%

24
7%

2
3.5%

1
3.5%

1

EarlyParoleto LS.P.
Minimum Secuiity
%

34
88%

30
6%

2
0%

0
6%

2

EarlyParoleto I.S.P.
MediumSecurity
%

6
50%

3
0%

0
0%

0
50%

3

Youthful Offenders
%

2
0%

0
100%

2
0%

0
0%

0

Back-To-Board
%

55
50%

27
25%

14
25%

14
0%

0
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the input receivedfrom victims.

Finally, the back-to-board casesreflect
that about half oftheparole recommenda
tionswere rescindedat the new hearing
and this would probably be due to poor
institutional conduct after the initial
parolerecommendations.The50%of the
casesin which the parolerecommenda
tion wasallowed to standreflectsprimari
ly thosesituationswhereone parole plan
wasdisapprovedbut the Board approved
the subsequentplan.

NUMBER AND PERCENT OF
PEOPLE PAROLED BY

CRIME GROUP

TheBoard’scommentaryandstatisticson
actionby typeof crime:

In analyzingthe decisionsof the Board it
is instructive to understandthe types of
crimeswhich paroleescommittedand to
determinewhetherreleasedecisionshave
changedover time relative to thesecrime
groups.

Table 12 indicatesthenumberandpercent
of inmatesparoledby crime group over
the decadeof the 80s.The totalnumberof
inmatesparoledhas fluctuated over the
yearsbut it is significantto note that 2534
parolesweregrantedin 1989ascompared
to 2975 in 1980.The correspondingnum
ber of intakes to the prison system for
these two years was 4482 and 2716
respectively.Simple subtraction indicates
that in 1980approximately 250 more in-
mateswereparoled thanenteredprison. In
1989, however, almost 2,000 more in-

matescameintoprisonthanwereparoled.

Except for 1981, the total numberof
paroleswaslessin 1989 thaninanyother
yearof this decade.In lookingat thecrime
groupsfrom which parolees came, it is
possibleto note somesignificant trends.
The numberand percent of violent of
fendersparoled have dropped dramatical
ly during thepast 10years.After 1986 the
decreaseis most apparent. This has oc
curred without the influenceof theviolent
offender statute. As mentioned pre
viously, this statute will not affect the
ParoleBoard for several more years.
Given the increasein the inmatepopula
tion, it becomesclearthat there is ahigher
concentrationofviolent inmatescurrently
in prison.

The number of sex offenders paroled
droppedsignificantly in 1989.While the
percentof paroles for sex offenders has
remainedbetween4 and 6% during the
decade,the total numberof sexoffenders
paroleddroppedin 1989. This was duein
largepart to the existenceof the sex of
fender program and the insistenceof the
Boardthat sex offendersparticipatein it.
TheBoard changedits regulationsin 1989
to prohibit eligible sexual offenderswho
had not successfullycompletedthe pro
gram, from appearingbefore the Board.
This regulation is consistent with and
baseduponthestatutewhich prohibits the
Board from paroling eligible sexualof
fenders who have not successfullycom
pletedthe program.

Thenumberandpercent ofdrugoffenders
paroled hasincreasedrather steadilyover
the past 10 years.In 1989, 14% of all
paroles were grantedto drug offenders.

Most of those paroled were required to
attend substance abuse treatment
programsas a specialconditionof parole.
The treatmentprogramsgenerally offer
randomdrug testing in order to monitor
theparolees’progress.

Roughly onehalfof all paroles during this
decadewere granted to property of
fenders. Many of these offenses were
committed in order to support or in
responseto substanceabuse.

Finally, there is a residual categoryof
offenseswhich includesall other crimes
not listed above.Thesecrimescould in
cludedriving on a suspendedor revoked
license,third offense; flagrant non-sup
port;bribery;peijury,etc.Thisgroupcon
stitutesthe smallestnumberandpercent
whowereparoled.It ispresentedin order
to provide a completeaccountingof the
Board’sdecisions.

In summary,notonlyhas the totalnumber
of paroles decreasedduring thepast ten
years,thenumberand percentofparolees
grantedto violentoffendershasdecreased
significantly. The percent of paroles
grantedto other crimegroupshasremain
ed somewhat constant, with a slightly
greater percentagebeing grantedto drug
offenders. These decisionsby the Parole
Board are consistent with its public
protectionfunctionbeingmet through the
incapacitationof most violent offenders
and the support for rehabilitation and
treatmentof drugoffenders.

CONCLUSIONS AND
RECOMMENDATIONS

TheParoleBoardmakessomenoteworthy
conclusionsandrecommendations:

From the foregoing discussionit is clear
that theKentuckyParoleBoard is very
active.As theBoardconductsan increas
ing numberof hearingsit is constantly
awarethat its primary function is public
protection.

In reviewing the annual statistics and
comparingthem with previous years the
following conclusionsarereached:
‘The % of Inmates paroled at their Initial
parole hearing Is decreasing.

‘The % of Inmates receiving a serve-outat
their initial hearing Is increasing.

‘The number and % of Inmates beIng
paroledeachyear Is decreasing.

‘The number and % of inmates being
served-out is increasing.

TABLE 8 VICTIM HEARINGS

NumberofNotificationstoCommonwealth’sAttorneysof
ScheduledParoleHearings 2988

NumberofNotifications to Victims of ScheduledParole Hearings 449

Numberof Victim ImpactStatcmsntsReceived 710

Numberof Victim HearingsConducted 87

Resultsof Parole Hearings Immediately Following Victim Hearings

ParoleAfter First Victim Hearing 10

ParoleAfter Initial Denial of Parole Defendant 8

NumberDeferred 38

Number Served-Out 31
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‘The average length of deferment is In
creaslng.

‘The % paroled Is Inversely related to the
security level of the institution where the
Inmate is incarcerated.

‘The lengthof deferment Is directly related
to thesecuritylevel of the Institution where
the inmate Incarcerated.

‘The recidivism rate Inky. Is verysimilarto
the recidivism rate of other states.

‘The Ky. Parole Board revokes the parole
of technical violators more quickly than
most other states.

‘Recidivism due to new felony convictions
Is lower In Ky. than In most surrounding
states.

‘The parole system Is protectingthe public

by returning to prison technical parole
violators prior to the commission of new
felonies.

‘Victim hearings have had a positive and
direct Influence on the decislon.maklng of
the Parole Board.

Parole Board decisions Parole and
Serve-Out account for more than 80% of
all releases from prison.

‘The total number of prison intakes is sur
passing the total number paroled each year
at an accelerating rate.

‘The number of violent offenders paroled
In 1989 Is less than In any of the previous
nIne years.

‘The number of sex offenders paroled In
1989 Is less than In any of the previous 5
years.

‘Property offendersreceiveapproxImately
one-half of all paroles.

‘The average time served prior to parole
for capital offenderswas greater for those
paroled in 1989 than in any previous year.

‘The averagetime servedprior to parole
for persons convicted of Class A felonies
has Increased steadily sInce 1989.

‘The % of sentence servedhasIncreased
over the past nIne yearsfor persons sen
tencedto 10, 15 and 20 years and Ufe.

‘The time to serve and the time servedby
Inmates released during the past decade
by alt out actions has remainedfairly con
stant because those figures do not Include
those currently Incarcerated.

‘Final DIschargefrom paroleIs a measure
of parole decision-making success.
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‘More than 1,000 Final Discharges were
issued in 1989 representing a savings of
more than 1,000,000 inmate days.

‘Parole Board successes saved the Com
monwealth more than $34,000,000 In 1989
in incarceration costs.
Theseconclusionsindicatethat theParole
Board has accepted and met its statutory
obligationsto protectthepublic by deter
mining which inmates con continue to
servetheirsentences in theircommunities
while on parole and incapacitating those
inmates who posean imminent risk. In
the process,the Board hashelped reduce
incarcerationcosts.

An inevitablepointof discussionconcern
ing theParoleBoardis the affectof over
crowdingon Board decisionsandthe af
fect of Board decisionson overcrowding.
Based upon its primary public protection
function, theovercrowding problem does
not directly affect Board decisions.Simp
ly because the prisons are overcrowded
does not make an individual inmate a good
parole risk. There is no doubt that the
decisionsof the Parole Board have had an
effect on prison population. This is an
unintended, yet very real consequence of
the Board performing its public protection
function.

As the Parole Board conducts its business
around the state at the various institutions,
it has made several observations which are
presentedhere as recommendations for
future planningand action:
‘There is an immediate and increasIng
need for programming for the needs of the
tong term Incarcerated population. This
population is growing rapidly due to the
actions of both the Parole Board and the

Courts.

‘There Is a need to provide for the needs
of the increasing number of geriatric In
mates. The tong term health care needs of
this population need to be addressed.

‘Mental health resources need to be ex
panded within the institutions and the com
munity. There Is a significant population of
inmates who could be paroled If adequate
long term mental health facilities and treat
ment institutionswere available.
*11 substance abuse treatment resources
were expanded and available more in
mates could be paroled.
‘If Intermediate sanctions were available
for technical parole violators, many would
not have to be reincarcerated. These sanc
tions need to Include Intensive substance
abuse treatment centers.

‘There Is a need to provide pre-release
programming for inmates ordered to serve-
out their sentence pnd discharged at their
conditional release date. This could Involve
permitting all of this class of inmates to
experIence minimum security Institutions.

‘There Is a need for post incarceration
supervision of in mates discharged by con
ditional release.

‘There Is a need for the Parole Board to
communicate to all Inmates the need to
Improve their education prior to parole.

The Parole Board realizes that many of
these recommendations carry a high price
tag. ThIs fact alone does not diminish the
validity of the recommendations. The
Board stands ready to explore alternative
solutions to the common problems faced
by all of the components of the criminal
justice system.

PAROLE BOARD INCREASES KENTUCKY PRISON CRISIS

Recently released Parole Board statistics reveal an increasinglydark reality:

- 1/4 of all inmates receive a serve out at their 1st parole hearing;
- only 1/4 of all inmates are paroledwhen first eligible;
- only 1/3 of minimumsecurityinmatesare paroled when 1st eligible;
-91% of maximumsecurity inmates are deferred orreceivea serve outat theirfirstinilial parole
hearing
- a minimum security inmate who receives a deferment at his 1st parole hearing is given on
averageall month set back;
- 80% of the maximum security inmatesreceive a3year set back when 1st appearingbefore
theBoardand,
- serve outshave tripled in last 6 years.

Eventually, the lack of parole and the increasing likelihoodof a serve out will have
consequencesbeyond justunmanageable explosion of inmates to house. It will no
doubt mean that more persons decidingwhether to plead guilty or go to trial will take
the latter course. Kentucky’s criminal justice system is encouraging another
prolonged crisis that will cause results opposite those the public really desires.

PAROLE CONSULTANTTO ATTORNEYS
If you have a client acheduledfor a Parole Hearing,you needto

maximizehis chancesofobtaining a pasokI have the expertiseto assist

you in helping your client.

* ParoleHearing- PreparationFor

* Preliminary ParoleRevocation Hearing,
* Plnal Parole RevocationHearing,
* Special ParoleRevocadons

* Sentencing- What Is Best For Parole!

* Plea BargainingO Current Charles
- The Effect On Parole

* SpecialConsiderationin Sex.RelatedOffenses

My ExperienceIncludes:

* Pastmemberof the Kentucky State Parole Board - Six Year,.
Assisted in the preparationof current Kentucky Parole Board
Regulations.

* MemberoSexOffendes,TreatmentSubcommitteeof theKen
tucky Coalition AgainstRape and Sexual Assault.

* Bachelorof Arts Degreein Political Science
* Associateof Arts Degree in Business

ReferencesAvailable Upon Request

DENNIS R. LANGLEY
2359 ‘insron Avenue

Louisville, Kentucky 40205
502454.575
1.000 525.8939
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REPRESENTING INSTITUTIONALIZED
MENTALLY RETARDED PERSONS

The following article explores the need for
increased legal advocacy for mentally
retardedpersons. Contrasting the services
available to the mentally Ill iwth the llrnlted
resources for the mentally retarde4 the
authors highlight the unique problems of
this underrepresentedpopulation, and ex
amine alternative forums for advocacy In
a practical, straightforward analysis, the
article identifies barriers to effective repre
sentation, Including the fundamentalprob
lemofIawyers’andao’ocates’reactlons to
institutionalized retarded persons’ ap
pearance and behavior, and the effect of
these reactions on advocacy efforts.

The article is followed by a client inter
view form and guide that focus on the
specialproblemsof the mentally retarded.
Although the guide is only one approach
to improving the effectiveness of repre
sentation,it containsvaluableinformation
for both lawyers and advocates, and can
also serve as an educational tool for in
stitutional personneL

THE NEED FOR REPRESENTATION

Successful efforts to provide legal ser
vices to mentally retarded clients are a
relatively recent development. Evenin
stitutionalizedmentally ill people found
legaladvocatesat an earlier date.2 Where
progresshasbeenmade in securingrights
for retarded persons- whether through
litigation or legislation- it hasoftenbeen
an afterthought in efforts on behalf of the
mentally ill. While the advent of
developmental disability protection and
advocacyagenciesineach state has great
ly expanded the legal resourcesavailable
to retardedcitizens, these agencies differ
in the extent to which they provide legal
advocacy.‘ The cutbacks in agencies
fundedby theLegal ServicesCorporation
havebrought a halt to expansion of legal
assistanceto retardedpersonsand may
jeopardizethoseprograms now in exist
ence.

The relative novelty of providing legal
representationto mentally retarded
people, when combined with the in
creased competitionfor finite advocacy

resources,may lead some to conclude that
theseclients shouldnot be a high priority
for legal advocates.Retardedclients who
live in institutions may be particularly
easy to ignore; it is not a novelty to ob
serve that those who are out of sight may
forfeit a prominent position in the mind.
Theprobabilityof this result is made more
certain by the omission of mandatory
provisions for counsel at civil commit
ments and periodic reviewsfor the men
tally retarded in the statutory structureof
many states, provisions thai often are in
place for the mentally ill. Finally, the
numberof attorneys who receiveany in
troduction in law school to the legal
problems of mentally retarded persons is
verysmalL6

Abandonmentof these clients in the 1980s
would be catastrophic. Reduced state
budgetsare likely to lead to a decline in
the quality of life in institutions,and we
have abundant experience to suggest that
such a decline will produceabuses of ap
palling magnitude. Even in more
prosperoustimes we have seen that
deinstitutionalization may mean move
ment into settings which are less notable
for their "lesserrestriction" than for their
"lessercost." 8 There is reasonto believe
that these problems are on the rise. The
successesof litigation for institutional
reform and community placement have
not been sufficiently widespread or
entrenched to permit complacency or
even a periodof benignneglect.

THE SETflNG FOR
REPRESENTATION

Ironically, availableforums for legal rep
resentationareon the rise. Although the
United States SupremeCourt declined to
order states to provide hearings for men
tally retarded minors whose in
stitutionalization was sought by their
parents,9other opportunities for advocacy
are increasing. Slowly but surely, state
legislaturesare beginning to insert due
process language instatites providing for
residential placement. Wherethe legis
latures have not acted, courts are begin-

rung to scrutinize the proceduresafforded
by the StaLe. An increasing number of
stateshave enacted statutes specifyingthe
ri#htsof institutionalizedmentalpatients,
1 andsomeof these statutesencomp9
mentally retarded persons as well.
Statutes providing for limited purpose
guardianshipson issues of treatmentand
habffitaton may also provide a useful
forum. 1

TheU.S.SupremeCourt’yecentdecision
in Youngbergv. Romeo1 carriesimpor
Lain new opportunitiesfor advocacy on
behalf of institutional residents. While
decliningto decidewhethertheremight be
a broaderandmore generalizedright to
habilitation, the Court found that specific
liberty interestsof institutional residents
could give rise to a constitutional right to
training. Mr. Romeo was entitled to that
training that was linked to his liberty in
terestsin freebodilymovementwithin the
institutionandinphysical safety.

In othercases, a similar linkage could be
shown between needed habifitation and
the ability to leave the institutionfor a less
restrictive placement. 16 A concurring
opinion holds open the hope of a right to
freedom from the institution-induced
regression.17 In all such cases, the teach
ing of Romeoseems to point toward in
dividualizeddeterminations of habilita
tion rights; to come within the holding of
the case, the asserted right must be linked
to a liberty interestof the individual resi
dent. Whether this individualized ap
proach will act as an impedimentto class
action litigation18 remainsto beseen,but
it certainly holds open the opportunityfor
litigation tailored to the needsof a par
ticular client.

We have not attemptedan exhaustivelist
of the forums available for individual
legal advocacy for mentally retardel resi
dentsf institutions.Other federal 9and
state opportunitiespresent themselves
to the lawyer seekingthe release of a client
who is wrongfully institutionalized or
whoseneedsare not being met by the
facility in which he resides.
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INTERVIEWING THE CUENT AND
ASSESSINGHIS NEEDS

Perhapsthe most significant bather to ef
fective representation of institutionalized
retardedpersonsis their lawyer’s visceral
reaction to them. Typically, the residents
of ourpublic institutions are severely and
profoundly retarded, and a dispropor
tionate number have some form of physi
cal handicap as well.21 Few attorneys will
havehadpriorexperiencein dealing with
such people. Jf the client experiences
seizures,wearsdiapersadults, or is self-
abusive, the lawyer may find that his or
her emotional reaction hinders the
provision of legal serviceswhich would
be performed as a matter of course if the
client were mentally and physically
typical. Even if the lawyer is not put off
by the client’s appearance or behavior, he
or she may be unclear as to the appropriate
procedurewhen the client lacks the ability
to speak, or when the speaking ability is
rudimentary.

Thesedifficulties may coniribu to con
fusion about the lawyer’s role. Theat
torney may see no point in seekingdirec
tion for a client who is mentally retarded.
The temptation to be paternalistic is
strong. Yet, where the client is able to
expressstime preference about where he
will live and underwhat conditions, the
lawyer is ethically obligated to bring those
wishes to the attention of the decision-
maker.

Canon 7 of the ABA’s Model Code of
Professional Responsibility states, "A
lawyer should represent a client zealously
within the bounds of the law." Ethical
Considerations 7 and 8, interpreting this
canon, make it clear that the authority to
make decisions regarding the meritsof a
case belong exclusively to the client. The
lawyer should exert best efforts to ensure
that the client has been informed of all
relevant considerations, but the lawyer’s
power to usurp the client’s preferences is
expressly limited.

Ascertaining the client’s preferences is
notassimplea taskwith mentally retarded
clients asit is in casesinvolving mentally
typical people.In some cases, technologi
cal advances such as language boardsmay
assist clients who lack the ability to speak.

But whether or not such aids are avail
able or appropriate, the attorney must
adapt his own communications to his
client’s ability to understand.Questions
must be phrasedsimply and in words ai
concepts that the client understands.
For example, a client may be unable to
discussfeatures of the proposed habilita
ton plan per Se, but may be able to tell his
lawyer what kinds of things he likes to do.

Similarly, a client’s expressed preference
about his future residence ‘1 want to live
with my brother," or "I want to live in [a
particularcity]" may give the lawyer ml
portantinformation about the services the
client should receive while still in the
institution, i.e., habilitation designed to
impart skills that will make the client’s
preference possible.

The lawyer mayface a similarproblem in
ascertaining the client’s current situation.
The same disability that impairs the
client’s ability to tell his lawyer what he
wants may also limit his ability to tell him
what is happening tohiminthe institution.
The findings of fact in cases like
Youngbergv. Romeo, Pennhursttate
School& Hospitav.Halderman, and
Wyauv.Aderhol: alert the lawyer to the
kinds of hazards a client may face while
residing in an institttion. For example,
with regard to abuse and neglect, thepre
viously discussed problemof a client’s
languagedisability may be compounded
by fear of retribution. The vulnerability of
theseclientsmakes it incumbentupon the
attorney to be alert to possible problems
in the client’s life.

A final caveat is in order regarding infor
mation provided to the lawyer by mem
bers of the institutionalstaff. Staff mem
bers are typically the source of much valu
able information. But even when the staff
membersare perceived as compassionate
and competent professionals, the lawyer
should bring a degree of skepticism to
their information about the client. A staff
member, especially above the direct care
level, may be basing conclusions upon
unreliable hearsay. Diagnostic testing of
institutional residents is particularly
suspect;there may be incentives for in
stitutions to claim that the bulk of their
residents are severely or profoundly
retarded; a higher functioning individual
whohas notbeen placed inthe community
may be a source of institutional embar
rassment. 2 It is relatively commonplace
in our experience to be told by a staff
member that a particular client lacks a
certain skill e.g., receptive language
skills when a casual observation by a
layperson proves conclusively that this is
untrue. It shouldalso be noted that the
professional skills of diagnosticians on the
staffs of institutions are not uniformly
high°

We have outlined a few of the charac
teristics of these clients that may call for
the lawyer to perform differently than in
the case of a mentally typical client.
Having discussed these exceptions, we
must now belatedly emphasize the general
rule: Mentally disabledclients are more
like mentally iypical clientsthan they are
dissimilar from them. 31 As with many

mentally typical clients, they may be us-
versedin the legal aspectsof their prob
len,, and nervous about discussingtheir
situationwith a lawyer. They may find it
difficult to understand the role of the
lawyer and distinguish it from the role that
other professionals play in their daily ac
tivities. In addition, like mentally typical
clients, they may have difficulty, whether
because of shyness, confusion, inarticu
lateness or a communication disability, in
expressingthemselves to their lawyer.

The lawyer can safely and profitably start
from the rebuttable presumption that
things that he or she would find disagree
able or unpleasant will have the same ef
fect on the client. Starting from this
premise may also assist the lawyer indeal
ing with the initial visceral reaction that
he or shemay experience in dealingwith
a mentally disabled client. It may be rela
tively novel for some clients to be treated
as if their opinions andconditionmattered
to someone else, and introducing the
client to this kind of treatment is not tme
smallest servicea lawyer can perform. 2

A CLIENT INTERVIEW AND ASSESS
MENT FORM

New Mexico’s Protection and Advocacy
agency represents institutionalizedmen
tally retarded clients in a number of set
tings. More prominently,it is counselfor
a substantialnumberof theseclients in the
mandatory periodic review hearings
under the Mental Health md Develop
mental Disabilities Code. Its lawyers
also appearin hearings on petitions for
plenary and limited guardianships. At
these hearings, the issue is not only
whether the client meets the statutory
criteria for commitment, but also the ado
quaqof the individualied habilitation
plan and the availability and suitability
of less restrictive alternative placements,
as well as hearings on educational and
other matters.

Early in the representation efforts, it be-
came clear that a standardized method for
collecting and organizing information
gathered during client interviews was
needed. In order to assist lawyers, para
legals and socialworkers in interviewing
clients, an interview form and interview
er’s guide were devised by the managing
attorney. The agency’s objectives were to
hone the observation skills of the staff and
to achieve consistency among inter
viewers. Consistency was required in
order to ensure that any memberof the
staff could evaluate a file quickly, make
comparisons of a client’s response to dif
ferent membersof the staff, detect regres
sion or improvement in a client’s abilities
and promote continuity if a new lawyer

ft
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was assigned to the case.

The form and guide have been revised a
numberof times astheagencyhasgrown
and continuing legal representation has
revealed weaknessesin information col
lection. These tools are proving helpful in
eliciting relevant information for use in a
variety of legal proceedings and also in
standardizing the information on various
clients within the agency. Advocates may
fmd that they can adapt the approach to
assist them in other advocacy settings. A
copy of the form and guide follow this
article.

The authors wish to express theirapprecla
tion to Professor Lee Teitelbaum, whose
support andinsights have been vital to our
work on legal representation of mentally
retardedpersons.
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CLIENT INTERVIEW FORM

Client
Date
Case Number

____________________

Ti me
Facility Day
of Week

__________________

Place of
Interview

______________

Interviewer_____________________

1 Physical Appearance:

2 Approximate Height:
Approximate Weight:

3 Clothing/Diapers:

4Age:

5 Health e.g. injuries, sores, sunburn,
coughing:

6 Teeth:

7 Medication:

8 Wheeichair/Eyegiasses/Hearing
Aid/Helmet/Bed:

9 Ambulation:

10 Eye Contact:

11 Expressive Speech/Language

12 Receptive Speech/Language Ability
What Is dient able to understand?:

13 Clients Response to Interviewer:

14 ActIvity in which client was Involved
when Interviewer arrived:

15 ActIvity In which other near-by resi
dents are involved:

16 Activity of staff:

17 Expressed desires of client re:

a Substitute decisionmaking

Recognizes money:

Understands uses of money: ___small
amount _largo amount

Connects illness or injury with seeing doc
tor or nurse:

Understands medical questions:

Consent: - capacity
information
voluntariness

Has personal goals:_short range
_long range

Reaction to mention of proposed guar
dian: _positive _negative

Expressed desires of dient re:
b Residence
c Activitles/Ukes/Dislikes

18 Staff comments re:

a Health:
b Needs/Programming:
c Visitors:
d Activities/Likes/Dislikes:
e Abilities:
f Regression:
g Potential Placement/Change:

19 Recommendations of Interviewer
_Oppose Guardianship
_Consent to Full Guardianship
_Consent to Limited Guardianship
_Consent to Treatment GuardianshIp
_Oppose Extended Commitment
_Consent to Extended Commitment
20 Services which client appears to
need, or which should be investigated
more thocougbly:

INTERVIEW GUIDE

This interview guide Is intended to help
lawyers and advocates in their efforts to
represent mentally retarded Institutional
ized patients. The guide is not Intended to
be au Inclusive; It should be used in con
junction with general Interviewing techni
ques.

As in the case of an interview with any legal
client, there are two primary purposes to an
Interview with our clients, that is 1 to
establish a comfortable attorney-client
relationship and b to gather information.
Additionally, in these situations we will
often be in the position of setting an ex
ample of the kind of respectful attitude
which we expect other persons who deal
with this client to exhibit.

The Initial contact with the client will
generally occur in the cottage or ward. It is
important that you Introduce yourself to the
client and explain the purpose of your visit
and your relationship to him. For example,
with extended hand you might say, ‘Hello,
Mr. Rand.’ I am happy to see you. My
name is

_____.

I’m your lawyer: I’d like to
talk with you for a little while.’

Meanwhile, a staff person will probably
have assisted you In locating the client and
finding a quiet place to conduct the Inter
view. You should explain that you are Mr.
Rand’s lawyer and you need to discuss his
case with him. You will also want to discuss
some things with the staff person after you
have completed your client Interview.
Creating as comfortable and quiet an en
vironment as possible is important. How
ever, try to avoid disrupting an activity or
upsetting the client by taking him into a
forbidden area the staff office or physIcal
ly endangering him by rolling his crib into
another room, for example. Do not set
yourself up for disruptions from other
clients. It’s probably a good Idea to sit so
that you can see as other resIdents walk
toward you.

The information you will need to collect
from this InteMew Is extensive and of
several varieties. The collection of the in
formation will often require a great deal of
creativity on your part as well as Intense
observation. We are dealing with clients
who may never have had a lawyer before
and in fact may only rarely have been
asked to express an opinion or a desire. in
addition to trying to get direction for the
legal representation, we should attempt to
determine if our client is healthy, physically
comfortable, In need of anything perhaps
his eyeglasses need repairing or he has
run out of writing paper or he needs to
make a phone call, or if he wants to tell an
"outsider" something he feels uncomfort
able telling to a staff person.

The form should be used only as a guide.
Individual clients will present Individual
concerns and the record of your Interview
should reflect these. This form Is not the
form we use to analyze data from the
clIent’s medical file or habilltatlon file,
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Therefore, all the data collected Is obser
vational data. For example, a client may
be described as toilet trained in his habilita
lion plan, but be wearing a diaper during
your Interview. There may be no record of
prescribed medications, but you may see
a staff member administer api11 or you may
be told that ‘Mr. Rand can’t be interviewed
this afternoon. He just took his medIcatIon
and won’t wakeup untIl 6:00 this evening."

The client Identification section includes
the client’s name, case number, facility,
place of Interview did it occur In Cottage
3?, name of person conducting the inter
view, date, time of day it may be important
that a client Is eating supper at 3:30, and
the day of the week Saturday activities
may be justifiably different from Tuesday
school activities.

The first nine Items on the form concentrate
on the condition of our clIent. Is he clean,
disheveled, shaved, sunburned, injured?
Is our client undersized for his age or of
normal height? Some of our clients are
overweight or underweight and we may
need to investigate dietary changes. Is our
client wearing clean, well-fitting clothing
appropriate to the time of day, his gender,
and the season? What Is the approximate
age of our client this is a good question to
ask of the person himself during the course
of the interview. We need to observe the
state of our client’s health. Is he coughing,
does he have swollen areas on the side of
his head, an eye infection? Does he have
teeth missing, or swollen gums or terribly
bad breath, which might Indicate an infec
tion? Does he seem drowsy or Is he shak
ing, both of which may be attributable to
overmedlcatlon. Is he wearing a sound
amplifier or a helmet or a baseball cap
which might be a functional substitute for
a helmet? Is our client walking or sitting
in a wheelchair or restrained on a bed? In
many cases, direct questioning of our client
is appropriate In the above items. For ex
ample, ‘Do you hurt?", ‘Do you brush your
teeth?", ‘Why do you have this hat on?",
‘Can you walk?".

items 10 through 13 concentrate on com
munication ability. Does our client look at
you when you’re speaking with him or does
he keep his eyes closed or averted? Is he
blind? Does he have oral language In
English or Spanish? Does he use sign
language either his own version or the
official American Sign Language? Does
he have a language board with a pointer or
a head-directed light? Receptive com
munication ability is less easily determined
than expressive ability. Since we cannot be
sure of what many of our clients are hearing
and/or understanding, rather than under
esti mate their abilities and chance not talk
ing with them enough, we should overes
timate and give them information even
when we can’t be sure that they are under
standing us.

Item 13 Is the place to record the dient’s
response to you. Did he smile when you
talked with him? Did he converse with you
In an appropriate way? Did he reject all

attempts to communicate with him? Was
it impossible to break through the
stereotypical behavior? Did he grab at
you?

The activity occurring In the ward should be
reflected in Items 15 through 16. Was our
client sitting In the corner doing nothing
when you arrived? Were the other resi
dents engaged In various forms of self-
stimulation? Were the aides watching
General Hospital? It may be sIgnificant
that although our client wasn’t doing any
thIng, the other residents were putting puz
zles together. After all, the staff may have
directed him to sit quietly and wait for his
lawyer as a matter of courtesy In order to
save you time. A quick glance at the other
activities occurring In the ward will help
determine the likelihood that that was In
deed the case.

Item 17 reflects the heart of the Interview
as it concerns the question of guardian
ship. Does the client know what money Is?
Can he recognize a dime when you show
it to him? Some clients understand the use
of small amounts of money but do not yet
appreciate the value of large amounts. For
example, Mr. Rand may understand that
he can save $89 over a period of a few
months and then buy a black and white
television set, but he may not yet under
stand that when he inherits $20,000 from
his grandmother he could make a down
payment on a duplex.

Does our dient express an understanding
of the relationship between illness or Injury
and medical care providers? Does he like
the doctor who has been treating him? Do
the elements of legally adequate consent
exist in this situation at this time?

Is our client able to express some desires
concerning goals in his life? Is he en
thusiastic about a short-term goal such as
getting a Coke, but unresponsive when
asked about his desires for his life when he
graduates from high school?

Even when a client may not have been able
to communicate his desires on any other
dimension of the guardianship, he may be
able to give us a clue when he hears the
name of the proposed guardian. When
asked whether he wants his mother to
decide things for him, does he blurt out, ‘It’s
none of her damn business?’ Does the
mention of his brother cause him to make
a punching motion? Perhaps a loving smile
will be his response to discussion of his
father. Although the response may not
provide the entire basis for a litigation
decision, any indication of his desires
should be taken into account in some way.

Additionally, we will want to talk with our
client about where he likes to live or where
he’d like to move. You should probably
check the validity of this information with a
question such as ‘Where do you live right
now?". It’s also helpful to find out what our
client likes to do so that we can later deter
mine whether his habilitation plan addres

ses this preference. Does he say that he
likes to swim or that he likes to visit his
brother In another city or that he likes to go
to dances? Is he being allowed by the
institution to do the one thing which gives
him pleasure?

Generally a staff person Is nearby who may
be able to give you some useful Informa
tion. He or she should be able to tell you
about any recent medical crises or a par
ticular program which might be beneficial
but is not available. A staff person should
also be able to tell you whether or not the
proposed guardian visits our client or cor
responds with him. Since he or she is
Involved on a daily basis with the resident,
the staff person will often descrIbe the likes
and dislikes or our client. In addition, you
can get otherwise undocumented informa
tion on the abilities of our client; for ex
ample, "Eddy walks anywhere he wants to
on campus" or ‘he makes a lot of money
shining shoes for the staff"or’he runsaway
every chance he gets." A staff person who
has worked at the facility for a long time
may be able to describe our client when he
or she first arrived. Of Interest in that area
would be Indications of regression in our
client’s abilities. Some staff may also have
thought about possible future placements,
and may be willing to discuss these with
you.

The interviewer is not being asked In ques
tIon 19 to make the determination regard
ing legal action. However, the feeling of the
person who participated in the face-to-face
interview Is valuable as the primary attor
ney analyzes the case. Any explanatory
comments regarding your recommenda
tion are also gladly received. UkewIse,
question 20 should flag some areas that
warrant further thought or Investigation.

Remember, this person Is our legal dient.
Therefore, when you are trying to resolve
a dilemma concerning the way In which the
interview should be conducted, ask your
self the question ‘How would I handle this
with a mentally typical client?" It probably
won’t solve your dilemma, but It should at
least point you in the right direction.

"While the use of Mr., Miss, or Ms. is
preferable in addressing legal clients,
some of our more disabled clients may only
recognize their first names. In such cases,
it is acceptable to refer to them In this less
formal manner.

RUTH A. LUCKASSON
TheUniversity of New Mexico School of
Law
1117 Stanford, N.E.
Albuquerque, New Mexico 87131
505 277-2146

JAMES W. ELLIS
Visiting Professor of Law
America University, Room 204
4400 Maryland Ave. , N.W.
Washington , D.C. 20016-8084
202 885-2630
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THE VOICES FOR GUN CONTROL

In 1985, the latest year for which figures
are available, handgunswere used tomur
der 46 people in Japan, 8 in Great Britain,
31 in Switzerland, 5 in Canada,18 in
Israel, 5 in Australia, and 8,092 in the
United States. More than 10,000 others
lost their lives in handgun suicides and
accidental handgun deaths.

We cannot afford to let this carnage con
tinue. The thne has come for America to
join othernations of the world and enact
a sensible federal gun policy.

Strong gun laws have proven effective
nationwide in keeping weapons out of the
hands of criminals and in reducing crime
and violence. The California Attorney
General’s office said their 15-day waiting
period stopped 1,515 criminals trying to
buy handguns over the counter in one
year.

State police in Maryland report the state’s
seven-day waiting period caught 732
prohibited handgun buyers in 1986. The
chief of police inColumbus, Ga., says that
his city’s 3-day waiting period catches
two felons a week attempting to buy hand
guns.

State laws help, but they begin and end at
the state lines. Criminals can easily go
from states with strong laws into those
with weak laws, and walk out with deadly
arsenals. That’s why every major law en
forcement organization in the country
backs the Brady Bill - requiring a national
seven-day waiting period before the pur
chase of a handgun, to allow for a criminal
records check.

Police know that such a system may not
stop every single criminal intent on ob
taining a weapon. But they believe, as I
do, that a waiting period will go a long
way toward reducing senseless handgun
violence. As one officer put it, "If it saves
one life - it’s worth it."

America’s law enforcement community is
also leading the fight for legislation to stop
the sale of paramilitary assault weapons;
weapons designed for use in war - with the

sole purpose of killing human beings.
Every day, police are finding themselves
outgunned on our streets - facing drug
lords and gang members armed with these
weapons of war,

A recent study of Bureau of Alcohol,
Tobacco and Firearms data compiled by
theAtlantaJournal-Con.crinaionatteststo
the escalating use of assault weapons in
crime. According to the study, crimes
committed with assault weapons have
jumped 78% from 1987 to 1988 and are
continuing to rise. Also, an assault gun is
20timesmorelikelytobeusedinacrime
than a conventional firearm.

President Bush has already taken action
against these weapons by directing the
BATF to stop their importation. How
ever, since 75% of assault guns are
manufactured in America, there is a clear
and immediate need to halt the domestic
manufacture of these killing machines.

Cities from Los Angeles to Boston have
passed legislation to take assault guns off
their streets. Virginia and Maryland now
require background checks on buyers of
these weapons, and California has out
lawed the sale and manufacture of assault
weapons altogether. Legislators in many
tither states are working with law enforce
ment leaders to pass similar public safety
measures.

Legislation is now pending in the U.S.
House and Senate that was crafted to take
into consideration the concerns of hunters
and sportsmen as well as those of the
nation’s law enforcement officers.
Known as the "Assault Weapon Control
Act," thebill outlaws the sale, importation
and domestic manufacture of these guns.
It will not prevent hunters from purchas
ing legitimate sporting weapons - but will
goa long way towardprotecting thepublic
from criminals and drug dealers armed
with combat weapons.

There is littledebate about the need to stop
the proliferation of combat weapons in our
communities. Only the National Rifle As
sociation has been unwilling to come to

the table to help find a solution to the
problem of assault weapons violence. In
stead, they are mounting a campaign of
hysteria, claiming that assault weapon
bills willban legitimate sporting weapons.
Law enforcement and the American
public know better.

Americans believe that stronger gun laws
will help fight crime. Public supportfor
tougher laws is at an all-time high. A
Gallup Poll released late last year found
that 91% of the public - including 87% of
gun owners - favor a 7-day waiting period
for handgun purchases to allow for a
criminal records check. Polls also show
strong support for a ban on assault
weapons.

Last year, Maryland legislators took a
major step toward reducing crime and
violence in their state by passing a bill
outlawing the sale of Saturday Night Spe
cials - the easily concealable handguns
favored by the criminal. Passage of this
historic bill was especially heartening to
me because nine years ago it was a Satur
day Night Special that John Hinckleyused
to shoot President Reagan and my hus
band, Jim.

Americans are fed up with gun violence.
They are fed up with losing over 20,000
lives every year. But there are solutions.
Passage of a national gun policy, includ
ing a ban on Saturday Night Specials and
assault weapons of war, and a national
waiting period to allow for a criminal
records check of handgun buyers will save
lives. A national gun policy can and will
make a difference.

SARAH BRADY
Handgun Control, Inc.
1225 Eye Street, NW
Suite 1100
Washington, D.C.20005
202 898-0792

Sarah Brady Is chairman of Handgun Con
trol, Inc., a national citizens organization
working to reduce gun violence.
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HABEAS REFORM
SENATECOMMI7TEECONSIDERSTWOBILLSLIMITING DEATHAPPEALS

The federal courts’ power to undo what
state courts have done In criminal cases
has been under attack almost as long as
the power has existed. Now, Congress is
poised to restructure the power of habeas
corpus review in the most sensitive cases
of all - In which the penalty is death.

The Senate Judiciary Committee is ex
pected to approve sweeping procedural
reforms In these after-the-fact attacks on
states’ decisions to execute. The reforms
would require that competent attorneys
handle most of every death case and its
appeals, and would guarantee every
defendant a limited time for one - but onl
one - chance at reversal In federal court.
enacted, backers believe, the reforms
should make habeas-corpus review both
faster and fairer.

The cases certainly arent last and some
times aren’t fair now. ‘Too often today this
process Is marked by frustrating delays,
unnecessary litigation over collateral mat
ters, and an Inability of capital prisoners to
present substantial constitutional dalms
for a fair determination of the merits," the
ABAs Utigation Section said in a resolu
tion.
TWO COMMITTEES, TWO BILLS
Those concerns led U.S. Chief Justice Wil
liam Rehnqulst and the ABA each to set up
special committees last year to propose
solutions. In Its 1988 omnibus drug bill,
Congress had set Itself a deadline to con
sider reform legislation, and the 2 special
committees’ recommendations are at the
heart of two bills now before it.

Retired Supreme Court Justice Lewis
Powell headed the 5-Judge committee
named by Rehnquist. That committee’s
legislative proposal was Introduced In Oc
tober by Sen. Strom Thurmond, R-S.C., as
S. 1760. The same month, Senate Judici
ary Committee Chairman Joseph Blden,
D-Del., introduced S. 1757, a bill based on
the Powell commission report but In some
key ways similar to the proposal from the
special ABA task force.

The Biden and Thurmond bills and the ABA
proposal agree on a number of points. All
3 try to give defendants competent attor
neys, and all three would automatically
delay executions for a limited time so that
federal habeas-corpus relief could be
sought. And, albeit In different ways, each
proposal would bar most attempts to have
federal courts review death cases more
than once. Despite the similaritIes, some
differences remain. Death-penalty litiga
tion incites "a controversy where both sides
feet passionately," noted Albert M, Pear
son, the University of Georgia law profes
sor who was the Powell commissions’s

reporter. The ABA report drew 5 separate
dissenting or elaborating opinions from
within the task force itself. Its future before
the ABA House of Delegates is far from
certain.

The Judicial Conference of the United
States, the body of chief judges to which
the Powell committee reported, thought the
report so important and difficult it put off
consideration until March. Rehnqulst
sparked a small furor when he submitted
the report to the Senate anyway, citing the
deadlines Imposed by the 1988 drug bill.

ABA President L Stanley Chauvin Jr. also
has written to the Senate warning of risk In
the Powell committee proposal. The most
obvious difference among the bills may be
the easiest ground for congressional com
promIse. The Powell-Thurmond bill
proposes a 6-month ‘statute of limitations"
in which to file federal habeas petitions,
running from the time a state court appoints
a lawyer to handle state habeas proceed
ings. The period would be tolled during
state litigation. The Biden and ABA bills
would allow a year.

The Thurmond and Biden bills propose to
coax states Into paying for good lawyers by
offering them streamlined federal review
provisions In trade. States that won’t pay
for Indigents’ attorneys would continue to
watch their capital cases drag through
courts for the 8 to 15 years. But the Thur
mond bill would require competent counsel
only once habeas review begins in the
state court. It would leave it up to the states
to define who competent counsel are, and
it would leave it up to the U.S. Constitution
to require counsel for trials and direct ap
peals.The Biden bill states specifically how
much experience death-penalty lawyers
must have, borrowing language from the
1988 drug bill, and it would impose that
standard from the trial forward.

The ABA plan 9oes even further. It uses a
more demanding competency standard
adopted by the House of Delegates last
February. And instead of drawln9 states
under the standard with a carrot, it would
drive them in with a stick. Those that did
not adopt competency standards would
lose even the barriers to federal review of
their death cases that cornity and federal
law provide now.

TRACKS OFTIERS
Chief Judge Donald P. Lay of the 8th U.S.
Circuit Court of Appeals in St. Paul told the
Judiciary Committee that allowing states
an option would add confusion to an al
ready confused area of law. "it could cre
ate one tier of cases going one way be
cause the states] did opt in, and another
tier of cases going another way because

they didn’t opt in," he said in a later Inter
view.

But U.S. District Judge Barefoot Sanders
of Dallas, who was a member of both the
Powell and the ABA committees, said the
ABA standards for counsel are too high. "I
personally doubt you can find sufficient
counsel in many jurisdictions who satisfy"
the requirements, he said. "Therefore, I
think it makes the legislation unattain
able." Other criticisms of the Biden and
ABA proposals concern the kinds of Issues
capital defendants could raise under the
bills, and when they could raise them. Both
would allow federal courts to review some
Issues not raised at the state level or that
have come up because of certain changes
in the law while the case was pending. The
Thurmond bill, however, would continue
the ban on such issues in current law,

Finally, the Thurmond bill would allow a
second, successive runthroughthefederal
courts only if the defendant could assert on
new grounds that he was innocent. The
Biden-ABA approach would allow a new
habeas petition based on a previously un
discovered ‘miscarriage of justice." Critics
say these provisions mean that Biden and
ABA bills would undermine habeas-corpus
reform efforts. "Changes In the mechanism
for finality could well produce more repeti
tion and last minute appeals, not less,"
Powell told the Judiciary Committee In
prepared testimony. Further, he said,
states might choose not to join the system
if Biden’s bitt passes. I fear that the states
would have little incentive to opt for a sys
tem that does not recognize the states’
legitimate interest In finality," Powell said.
Pearson and Sanders also argued that the
Biden-ABA approach night not be politIcal
ly practical.

Thomas Smith, an ABA Criminal Justice
Section staff official who is watching the
habeas-corpus Issue In Washington,
predicted the Senate probably would reach
a compromise between the Biden and
Thurmond bills. But, he said, House mem
bers facing election In the fail might use the
bill to show they are tough on crime.

Pearson warned those who wantthe great
er protections for defendants In the Biden
bill or ABA proposal should consider prac
tlcalitles and alternatives. If Congress
doesn’t pass reform legislation soon, he
said, the increasingly conservative U.S.
Supreme Court will restrict habeas-corpus
Itself. I certainly think a few of the justices
up there are indined to cut back on the
writ," Pearson added. ‘That’s something I
worry about." DON J. DEBENEDICTIS
Reprinted from the January 1990, ABA
Joumei with Permission.
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MINORITY REPORT OF STEPHEN B. BRIGHT
WeMustHaveA PrincipledProcess

Whether a person is put to death for a
crime should turn on a principled deter
mination that the ultimate punishment
should be inflicted, not on whether a
lawyee filed a piece of paper on time.
Execution is an extraordinary and ir
remediable penalty. Its use should be
strictly limited to punishing offenders for
their own conduct, not that of their
lawyers.

Because I believe that we should strive to
minimize the impact of lawyer error on the
process, not add to it, I strongly disagree
with the Task Force’s recommendation of
a statute of limitations. Judicial review of
capital cases should protect the integrity
of the process - sanctioning punishment
imposed in compliance with our Constitu
tion, and vindicating constitutional rights
when they are violated. This purpose isnot
served by allowing an execution to take
place despite a constitutional violationbe
cause the lawyer blundered. Instead, it
makes a process that did not meet con
stitutional standards all the more arbitrary
and inequitable.

I also believe that the Task Force’s recom
mendations regarding counsel and proce
dural default do not go nearly far enough
to ensure compliance with the Bill of
Rights in capital cases. I write separately
to express my views on these matters. I
will firstset out some principles which are
integral to consideration of each of these
issues and then address, in turn, a statute
of limitations, procedural default, and the
provision of counseL

I. The constitutional processfor
imposingdeath.

The judicial process for selecting "the few
cases in which [the death penalty is im
posed] from the many cases in which it is
not"1 is supposed to be a principled one,
in which thosemost deserving of death are
identified based upon the circumstances
of the criqie and the background of the
offender. Under our 8th Amendment

jurisprudence, death is reserved for those
who have committed the most heinous
murders and are so far beyondredemption
that they should be eliminated from the
human community. Arbitrariness is to be
avoided as 9uch as humanly possible in
this process.

One would reasonably expect, therefore,
that before a state in this Union executes
one of its citizens, it should be able to
establish that the process by which the
conviction and death sentence were ob
tained satisfies constitutional standards.
The State should be willing and able to
defend on the merits of any argument that
the process was infected by a violation of
any one of the precious guarantees of the
Bill of Rights. Where a life is at stake, the
state should not attempt to dodge this in
quiry; it should meet it head on and estab
lish that justice was done.

In practice, however, states successfully
avoid the inquiry in one capital case after
another. Death sentences may be and are
carried out despite fundamental violations
of the Constitution because inadequately
compensated, inexperienced, and often
incompetent court-appointed lawyers fail
to recognize or properly preserve the is
sues.

Remarkably, a number of jurisdictions
which employ capital punishment readily
concede that their judges, prosecutors and
defense attorneys cannot provide a capital
trial that comports with the Constitution.
We were told that they cannot afford to
providecompetent defense counsel or that
none is available. We were also told that
they cannot carry out executions without
the strict enforcement of procedural bars
to prevent review by te federal courts of
constitutional errors. Now a statute of
limitations is needed to speed up this
process.

If it is too expensive or impractical for
Alabama, Florida. Georgia, Mississippi,
Texas and other states to provide com
petent counsel and the fairness and
reliability that should accompany a judi
cial decision to take a human life, the

solution is not to depreciate human life
and the Bill of Rights, but to bring the
process into compliance with the Con
stitution. The way to bring the systeminto
compliance is for courts to determine
whether constitutional violations are
taking place. If a local trial court cannot
comply with the basic safeguards of the
Constitution, its power should be limited.
It should not be authorized to extinguish
life.

It may well be appropriate in other types
of litigation for litigants to suffer the con
sequences of mistakes made by their
chosen counseL However, in my view,
this is not acceptable in a process of decid
ing life and death for poor people who
usually have no voice in selecting their
counsel and are represented by attorneys
who often lack the skill, knowledge,
resources, financial incentive and willing
ness to protect their rights adequately.
The result is simply too harsh, too inequi
table and altogether inconsistentwith the
notion of a principled process of selecting
those deserving of death based on their
crime and background.

This point is illustrated by the cases of
Smith and Machetti, two codefendants
who were sentenced to death by uncon
stitutionally composedjuries within afew
weeks of rch other in the same county in
Georgia. Machetti’s lawyers challenged
the jury composition 7n state court;
Smith’s lawyers did not. A new trial was
ordered for Macheui by the federal court
of appeals,8 and, at that trial, a jury which
fairly represented the community im
posed a sentence of life imprisonment.
The federal courts refused to consider the
identical issue in Smith’s case because his
lawyers did notpreserve it. He was ex
ecuted.

Had Machetti been represented by
Smith’s lawyers and vice versa in state
court, Machetti would have been executed
and Smith would have obtained federal
habeas corpus relief. This is not how a
principled selection process should work.
Unlike a state’s lottery, the system for
imposing capital punishment should not

S
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be a game of chance in which there are
some lucky winners and some unfortunate
losers, distinguished only by the luck of
which lawyers they draw.

For the selectionprocess to work properly,
the accused must be provided competent
counsel and the process must be held to
constitutional standards. Federal habeas
corpus review of capital cases is essential
to protect the integrity of a process, which
too often deviates from constitutional
standards because of the passions and
pressures of the moment. A statute of
limitations is yet another impediment to
the federal courts fulfilling their respon
sibility to interpret and enforce the
provisions of the Bill of Rights. We should
be removing those impediments, not con
structing new ones.

The Task Force recommends a statute of
limitations as "a great inducement to
counsel and the petitioner to litigate
properly and litigate well the first time
through."° However, dismissal, the sanc
tion for lack of compliance with a statute
of limitations - like other sanctions for
defense attorney error in the capital
process - is imposed not on the lawyer
who is in control of the litigation, but
on the client.

The client may well have had absolutely
no involvement in the selection of the
lawyer or in the lawyer’s failure to dis
charge his or her responsibilities. 12Vin-
dication of constitutional rights would be
precluded and the client executed because
of what could be gross negligence and
malpractice on the part of counsel. How
ever, unlike the situation with most other
litigants, there is no chance that one on the
way to the executioner would be able to
bring a successful malpractice action
against the attorney who denied him his
day in court.

There will be, as there have been in the
past, meritorious claims that for whatever
reason do not come to light until after the
deadline has expired. As things now stand,
courts are presented with gut wrenching
decisions about whether an imminent ex
ecution should be allowed to take place.
A statute of limitations would relieve
judges and lawyers of this awful burden
by barring the door to the meritorious
claims as well as the frivolous.

However, so long as the judicial system
exacts life as a punishment, courts should

continue to sort out ‘claims that are
meritorious from claims that are not.
These claims may have nothing to do with
"factual innocence" or "eligibility for the
death penalty," but they may have every
thing to do with the integrity an
reliability of the selection process. 1

These claims will be barred, allowing in
some instances the execution of one who
would not have been sentenced to death
were it not for the constitutional error.

Such a draconian remedy is particularly
offensive because it is not needed to get
habeas corpus petitions filed or to promote
public confidence in the system. Most of
the chaos in the review of capital cases has
been created primarily by the lack of
ciounsel for the condemned, as the Task
Force Report thoroughly documents. Ex
ecution dates have been set for inmates
who have no counseL Other inmates have
been represented by counsel who were
unqualified to handle capital habeas cor
pus cases. The obvious solution to this
problem is to provide capable lawyers to
initiate the litigation.

However, it is unnecessary to couple the
provision of counsel with a statute of
limitations. There are less drastic ways to
make lawyers file habeas corpus petitions
than extinguishing the lives of their clients
if they do not. Courts may impose sanc
tions on the 1aisyer. Contempt, disbar
ment, or replacement of the lawyer who
does not file on time is preferable to bar
ring the client from the courthouse. 14

These measures will seldom be required if
counsel is provided. We heard testimony
that in many jurisdictions, including
Georgia, Alabama and Kentucky, post-
conviction litigation is commenced within
a time agreed to by lawyers for the con
demned inmate and the state. An execu
tion date is set only if no petition is filed
within that time. The same result is
achieved by the rules adopted by the
federal district courts in California. This
approach is sensible, flexible, and serves
the interest of justice.

This practice is not followed in jurisdic
tions where officials can promote their
careers by setting execution dates which
cannot possibly be carried out and then
bashing the courts when stays are granted.
For example, in Florida and Arkansas the
governors set execution dates. The Attor
ney General of Arkansas candidly told this
Task Force that the governor often sets
execution dates to show that he is "tough
on crime," even though he knows there is
no possibility they can be carried out.

In this way, a governor may advance his
senatorial or presidential aspirations

while diverting atpntion from his failures
on other issues. This process serves to
help local officials promote their careers
while undermining public confidence in
the judicial system. A recommendation
that execution dates be set by the courts,
not the governors, would do more to solve
this problem than a statute of limitations.
16

As JudgeJrvingL Goldberg has eloquent
ly pointed out, we are trading away the
most precious legacy of Lord Coke, the
power to discharge from custody even one
imprisoned by order of the Kin& for one
mess of pottage after another, On this
issue, it is recommended that interests of
expediency and finality take precedence
over our most cherished and most fun
damental notions of justice and fairness.
A statute of limitations would allow astate
to carry out an unjust and unconstitutional
execution in order to teach the condemned
person’s lawyer a lesson.

I cannot agree that this trade is a good one
or that it will make judicial review of
capital cases more rational andjust.

For the reasons I have already discussed,
I believe that procedural bars have no
place in the review of cases involving the
taking of life. If the process does not meet
constitutional standards, an execution
should not be carried out. Moreover,
litigation over threshold questions of
whether a procedural bar is applicable
often degenerates into what have been
aptly characterized as "unseemly efforts"
to "pull the rug out from under" poor
people because of mistakes by their court-
appointed lawyers. 18 Spending time in
this manner does not advance the cause of
speedy adjudication, enhance public con
fidence in the process, or serve the inter
ests of justice. Therefore, federal courts
should decide the merits of constitutional
claims in all but the most exceptional
cases, where it is clearly established by the
state that here was actual withholding of
a claim. 1

The Bill of Rights is not a collection of
technicalities, but our most fundamental
guarantees of fairness and justice. For al
most 200 years we have revered these
rights, protected them against enemies
both domestic and foreign. Our nation is
respected and emulated. throughout the
world because we provide these
safeguards of liberty and justice to even
the least among us, even those who have

II. Statuteof Limitations.

ifi. Procedural Default
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offended us most grievously.

On the other hand, the procedural default
doctrineof Wainwrigh v. Sykes,433U.S.
721977,and its progeny enjoys no such
pedigree. It is a collection of tech
nicalities. It is not the work of Jefferson,
Madison, and Henry, but a 12-year old,
judicially created rule. It frustrates vin
dication of the principles upon which the
Republic was founded. While appearing
to operate equally upon all who come
before the bar of justice, it falls most
heavily upon the poor, who are usually
defended by the inexperienced and the
incompetent.

The procedural bar doctrine of Sykes rests
upon the fiction that when a default oc
curs, counsel knew the applicable law and
facts and made an intelligent, tactical
decision with a full understanding of the
consequences to the case and the client.
Unfortunately, as described in detail in
Chapter 2 of the Task Force Report, this
fiction has no relation to reality.

Sykes is also based upon the Court’s un
documented fear of "sandbagging" - the
withholding of meritorious claims by
lawyers who somehow know that an ap
pellate court will surely sustain them on
appeal. However, the dismal record sum
marized in Chapter 2 of the Report estab
lishes that most of the court-appointed
attorneys representing indigents accused
in capital cases lack e sophistication re
quired to "sandbag." An attorney whose
total knowledge of criminal law is

"Miranda andDred Scott"21 is hardly in
a position to recognize and hide many
constitutional issues.

But beyond these obvious limitations
upon those who defend the poor in capital
trials for $1,000 to $2,500 in many states,
almost any lawyer is going to try to prevail
in the forum when the case is, not "save"
an issue for an uncertain later day in a
court whose composition and receptive
ness to the issue cannot possible by calcu
lated at the time of trial.

Fmally, and most importantly, the Sykes
rule does not encourage the states to pro
vide competent counsel; it rewardsiem
for providing inadequate couiel. By
providing inadequate counsel, the state
obtains two benefits from the poor repre
sentation the defendant receives: the
likelihoodof obtaining the death sentence
is increased and any constitutional
deficiencies that occur in th process may
be insulated from review.

For all of these reasons, federal courts
should decide the merits of constitutional
issues in capital cases.

IV. Counsel

The Task Force Report thoroughly docu
ments the exceptionally poor quality of
counsel for indigent persons accused of
capital crimes and makes a number of
excellent recothmendations for improving

the situation. I do not believe, however,
that the recommendations are sufficient to
deal with the immense problems of inade
quate representation in these cases.

The states have been required to provide
counsel at capital trials since the Supreme
Court’s decision in Powell v. Alabwna,
287 U.S. 32 1932. Yet just last year in
Alabama, a woman was sentenced to
death in a trial inwhichherdefense lawyer
was sent to jail for one night during the
7-day trial because the judge fou1 him
drunk and held him in contempt. This
year Alabama executed one person whose
lawyer filed no appellate brief with the
Alabama Court of Criminal Appeals after
the death sentence was imposed, and
another whose trial lawyer failed to
present any evidence of his mental retar
dati to the court that sentenced him to
die.

The proposed legislation included in our
recommendations will not change this
situation. As John M. Greacenpoints out
in his concurring statement,the standards
are not sufficiently stringent, they do not
require replacement of the judge as the
appointing authority, and they do not re
quire the establishment of an organization
with the responsibility of recruiting, train
ing and assigning competent counsel to
capital cases. Inmyview, these3 elements
are indispensable to making any meaning
ful improvement in the quality of legal
representation which poor people receive
in capital cases.

CrimePays by Edward C.

I’m mad. All the killing in
the world teaches my kids
awful lessons of violence.

Yeah. We need to
eliminate murders,
suicides, terrorists, mal
nutrition, and capital
punishment.

Now wait a minute- I
never said anything about
capital punishment being
violent.

Oh.
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Standards for qualification to do a capital
case should not be defined in terms of
years at the bar, but with regard to
counsel’s actual ability to discharge the
responsibilities of defending a capital
case. For example, a competent attorney
must be completely conversant with
federal constitutional decisions of the
state and federal courts in the nation. He
or she also must keep abreast of develop
ments in all of the deral circuits, the state
appellate courts and the writings of
commentators so as to be aware of all
issues that are "percolating" in those
courts. This is necessary so that counsel
will be aware of the "tool to construct
[the] constitutionalclaim"2 and will raise
and present all issues long before they
achieve general acceptance in the courts
as required by S3kes, Engle v. Jsaacs and
their progeny. So long as Sykes and
Engle apply procedural bars based on the
assumption that this is the typeof counsel
the defendant has, then this is how com
petent representation must be defined.

Standards should also require skills in
managing complex litigation and negotia
tions, demonstrated ability in the direc
tions of investigations of guilt and mitiga
tion, knowledge and experience in dealing
with mental health issues, 31 writing and
analytical skills as evidenced in pre
viously written briefs and 32

and trial advocacy skills.

Standards, no matter how stringent, will
make very little difference without an or
ganization to implement them. Defender
programs must be established in the states
that do not have them to employ
specialists which meet the standards, as
sign them to capital cases, support local
lawyers, and monitor the performance of
counsel defending capital cases. Courts
are not equipped to do this.

The Task Force Report documents the
extraordinary complexity of capital cases,
and I will not reiterate that here. This
complexity requires specialization.
Serious tax or patent matters are ap
propriately handled by lawyers specializ
ing in those areas. Persons accused of
capital crimes will not receive adequate
legal assistance so long as they are repre
sented by lawyers whose practice consists
mostly of wills, divorces and title sear
ches.

We are told that some states just do not
have the money to attract qualified
lawyers and that in some places, par
ticularly rural areas, there is simply no one
qualified available. These considerations
should not excuse lack of adequate legal
representation in capital cases. There are
many small communities that do not have

surgeons.But this does not mean we allow
chiropractors to do brain surgery in those
communities.

The answer is for states to have available
qualified lawyers who can try capital
cases throughout the state. There are
numerous instances where assistant attor
neys general have come from the state
capital or special prosecutors have been
hired to assist in the local prosecution of
a complex case. The experience of a num
ber of states demonstrates that this ap
proach works equally well witi regard to
the defense of a capital case.

We should not accept the notion that states
can pay to prosecute a capital case, but not
to defend one. If one of these rural com
munities needs a pathologist, a hair and
fiber expert, or some other expert to assist
in the prosecution, 36it will brg one in
and pay what it costs to do so.

It is equally if not more important that
states take the same approach to ensure
adequate representation and fair trials for
the accused. There was a time when states
did not have fingerprint experts, serolo
gists or ballistics experts. They remedied
the problem. They appropriated money
for crime laboratories, sent people to the
FBI Academy for training, and developed
a pool of experts that could go throughout
the state to investigate crime scenes and
testify in local prosecutions. They can also
establish defender organizations and build
up agroup of lawyers who can competent
ly try capital cases.

What is lacking is not money, but the
political will to provide adequate counsel
in capital cases. Attorney General Robert
F.Kennedy once said that the poor person
accused of a crime has no lobby. Georgia
State Senator Gary Parker told us that the
Georgia legislature would never ade
quately fund indigent defense unless or
dered to do so by the federal courts.
Many states have resisted even the most
minimal efforts to establish programs to
improve the quality of legal repre
sentation in death cases. reality is
that many states, unlike California, are not
going to do anything unless they are re
quired to do so and, even then, they are
going to do as little as possible. Thus, any
federal statute regarding counsel will not
result in any substantial improvement un
less it contains specific requirements
along the lines I discussed above.

No one seriously disputes that the quality
of legal representation in capital cases in
many states is a scandal. However, few in
our society pay much attention to it be
cause almost no one cares about those who
face the death penalty. This does not

eliminate our duty to correct the situation.
As Justice Brennan said in another con
text:

It is tempting to pretend that
minorities on death row share a fate in
no way connected to our own, that our
treatment of them sounds no echoes
beyond the chambers in which they
die. Such an illusion is ultimately cor
rosive, for the reverberations of injus
tice are not so easily confined....
[T]he way in which we choose those
who willdie reveals the depth of moral
commitment among the living.
McCleskeyv. Kemp, 481 U.S. 279,
3441987 Brennan, J., dissenting.

I hope that the American Bar Association
will set as its highest priority the estab
lishment and staffmg of outstanding capi
tal defender programs in every state that
does not have one and that it will relent
lessly pursue this end until theseprograms
are actually operating and providing com
petent representation in all jurisdictions
that have capital punishment.

CONCLUSION

Noprovision of theBill of Rights hasbeen
amended or repealed since ratification al
most two hundred years ago. Ineptness on
the part of a lawyer should not operate to
strip away the protections of the Bill of
Right from the most important and unal
terable decision made in our legal system.
The system is not in balance. It is impera
tive that it be brought into proper balance
by providing competent counsel and en
forcing constitutional standards in any
case where the government seeks to extin
guish life.

ATLANTA, November 2, 1989.

Godfrey v. Georgia, 446 U.s. 420, 427
1980, quoting Gregg v. GeorgIa, 428 U.S.
153, 188 1976 and Furman v. Georgia,
408 U.S. 238, 313 1972 WhIte, J., con
curring.

2 Woodson v. North CarolIna, 428 U.S.
280, 304 1976 "[T]he fundamental
respect for humanity underlying the 8th
Amendment. . . requires consideration of
the character and record of the IndMdual
offender and the circumstances of the par
tIcular offense as a constitutionally inch
pensable partof the processof lnfllctlngthe
penalty of death."; accord Gregg v. Geor
gIa, 428 U.S. 153, 197 1976; Eddlngs v.
Oklahoma,455 U.S. 104, 1121982.

3See, e.g., Beck v. Alabama,447 U.S. 625,
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640 1980; Gregg v. Georgia, 428 U.s.
153, 189 1976.

4A number of examples are collected in the
Task Force Report. See, e.g., Report at 54
n. 50,180 n.346.

For example, the Attorney General of
Mississippi asked the state supreme court
to begin invoking procedural bars as a
means to prevent federal review after con
stitutional violations were found in seven of
the first eight Mississippi capital cases
reviewed by the federal courts. See Evans
v. State, 441 So.2d 520, 531 Miss. 1983
Robertson, J., dissenting, cert. denIed
467 U.S. 12641984. Vindication of con
stitutional rights In the federal courts was
described by the Attorney General has a
"crash upon the rocky shores of the federal
judiciary." Wheat v. Thlgpen, 793 F.2d
621,626 n. 5 5th Cir. 1986 quoting from
the State’s brief to the Mississippi Supreme
Court in another case, cart. denied, 480
U.S. 9301987.

6 See Macheft! v. Linahan, 679 F.2d 236
11th Cir. 1982, cert. denied, 459 U.S.
1127 1983. Women were systematically
excluded from the jury pools from which
Machetti’s and Smith’s Juries were
selected.

Smith’s trial lawyers stated in their ap
plication for clemency that they did not
challenge the Jury because they were un
aware of the U.S. Supreme Court decision
on point, Taylorv. Louisiana, 419 U.S. 522
1975, decIded only 5 days before Smith’s
trial began. Applicationof Smith, Ga. Board
of Pardons and Paroles, at 33 Dec. 6,
1983.

Macheft! v. L!nahan, supra note 6.

Smith v. Kemp, 715 F.2d 1459, 1476
11th Cir. Hatchett, J., dissenting, ap
pilcatlon denIed, 463 U.S. 1344, ceit
deniec 464 U.S. 10031983.

‘°Report at 335.

There is no recommendation that the
attorney be permanently disbarred for for
feiting all federal review and possibly the
client’s life for falling to comply with the
statute.

12 Most of those condemned to die are
"people of marginal Intelligence, doubtful
sanity, and debilitating poverty" who are
unable to assert any control over the litiga
tion process. Teepen, "Killing in the name
of the law," Atlanta Journal & Constitution,
Sept. 5,1987, page 17A.

13The integrity of the process is important.
No one would condone a lynching, no mat
ter how guilty orhowdeserving of death the
person who was lynched. We should not
condone attlalthatfalls below constitution
al standards just because we believe it
reached the right result More-over, our
judgment that the result was correct may

be impaired because of the very deficien
cies in the process that we want to over
look.

14 Most states that take this approach with
regard to appeals of capital cases. All but
a few of the states that have capital punish
ment statutes provide for an automatic ap
peal of any death sentence, regardless of
whether notice of appeal is filed. If the
lawyer falls to file the brief on time, he or
she is disciplined or replaced. The appeal
is not, and cannot, be dismissed.

15 For example, the current governor of
Florida, Robert Martinez, Increased the
number of death warrants he signed a
monthfrom four to eight after his popularity
dipped once the repercussions of his tax
on services was realized by the electorate.

recommendation that a stay of ex
ecution remain in force throughout the
process of post-conviction review Recom
mendation No. 11 will also help solve this
problem and I agree with that recommen
dation. However, there is no need that it
be tied to a statute of limitations.

17Gallleriv Wain wright, 582 F.2d 348,375
5th Cir. 1978 Goldberg, J., dissenting.
See also Bass v. Estelle, 696 F.2d 1154,
1160-62 5th dr. Goldberg, ..J., concur
ring, reh. denIed, 705 F.2d 121, cert.
deniec 464 U.S. 865 1983.

18 Evans v. State, 441 So.2d 520, 531
Miss. 1983 Robertson, J., dissenting,
cert. denied, 480 U.S. 930 1984.

19 ThIs approach would render moot the
debate between the majority of the Task
Force and Chief Justice Lucas regarding
whether more time would be expended
litigating "cause and prejudice" or "Ig
norance and neglect." If the court decided
the case on the merits, no time would be
spent on either of these threshold ques
tions.

20 years after Sykes, we have yet
to receive any evidence that attorneys
engage in such a practice. The Task Force
quite appropriately concludes that
sandbagging seldom occurs.

21 Task Force Report at 55-56.

22. Sykes overlooks which side controls the
selection of counsel in cases of indigent
defendants. Its rationale may well apply in
the case of knowledgeable, sophisticated
defendants who can afford to hire their own
lawyers to protect their rights. However, a
local community, outraged over the murder
of one of its members, usually does not
have the same Incentive to protect all of the
constitutional rights of the one accused of
that killing. This may explain why a defen
dant in a capital trial in Mississippi was
defended by a third-year law student who
requested a moment to compose herself
during trial because she had never been in
courtbefore, State V. Leatheiwood, Forrest

County Circuit Court No. 11831 1986, or
a defendant in a Georgia capital trial was
represented by an attorney who had been
admitted to the bar just a few months
before trial. Tyler v. Kemp, 755 F.2d 741,
74311th Cir. 1985, aert. denleo 474 U.S.
832 1985.

There Is a vast gulf between what is
expected of defense counsel under Sykes
and its progeny and what passes for effec
tive assistance of counsel under the
Supreme Court’s decision In Strickland v.
Washington, 466 U.S. 6681984. For ex
ample, CXL Collins, the Georgia defense
lawyer whose entire knowledge of "criminal
law". is "Miranda" and ‘Dred Scott’ has
been held to satisfy the Strickland stand
ard. Wililams V. State, 258 Ga. 281, __,

368 S.E.2d 742, 747-750 1988, ceit
denlea 109 S.Ct. 3261 1989; Bitt v.
Montgomery, 725 F.2d 587,596-60111th
Cir. 1984 en banc; ld, 725 F.2d at 603-
605 Hatchett, J., dissenting the dissent
would have found Collins ineffective for
failing to investigate and challenge jury
pools that were unconstitutionally com
posed. See also Remarks of Justice mu,
good Marshal! to the Second Circuit Judi
cial Conference, Sept. 1988, at 1-6 "all
manner of negligence, ineptitude, and
even callous disregard for the client" pas
ses muster under the SU/cklandstandard.

24 In states which do not provide adequate
counsel, it is not unusual for the state to
argue that most, If not all, issues are
precluded because defense counsel did
not preserve them. See, e.g., Richardson
v. Johnson, 864 F.2d 1536 11th Cir. 1989,
3 of 5 Issues in Alabama capital case
barred from consideration cert. denied,
460 U.S. 10171983; Wh!tleyv.BaIr, 802
F.2d 1487, 1496-1504 4th CIr. 1986 all
15 issues In Virginia capital case barred
from consideration, cert. denleo 480 U.S.
951 1987; Cabello v. State, 524 So.2d
313, 320-323 MIss. 1988 10 Issues in
Mississippi capital case barred from con
sideration.

25 See Anderson, "Defense attorney jailed
for contempt of court," Daily Home, Tal
ladega, AL, Oct. 21, 1988, at 1; Anderson,
"Judy Haney sentencing set for today,"
Daily Home,Nov. 18,1988.

Herbert Lee Richardson, executed
August18, 1989. Richardson’s lawyer was
later disbarred. See Richardson v. State,
Ala. Ct. Crim. App. No. 4 Dlv. 624 docket
entries 1978.

27 Horace F. Dunkins, executed July 14,
1989. Although it would not bar impositIon
of the death penalty, mental retardation is
a particularly compelling mitigating factor
which could have been a basis for a sen
tence less than death. Penry v. Lynaugh,
492 U.S. ._ 109 S.Ct. 2934,106 LEd.2d
256 1989. At least one of Dunkins’ jurors,
upon learning of his retardation from new
accounts, came forward and said that she
would not have voted for death If she had
known of it. See Applebome, "Two Electric
Jolts In Alabama Execution," The New
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Yorkl7mes,July 15, 1989.

See, e.g., now Chief Justice Rehnquist’s
dissent in Reed v. Ross, 468 U.S. 1, 25
1984. The Chief Justice would have
denied Ross relief for not raising an issue
at his North Carolina trial in March, 1969,
based on "the reasoning employed" by a
lower Connecticut court and the 8th Circuit
in two cases decided in June and Novem
ber of 1968. See also Engie v. isaacs, 456
U.S. 107, 132 n. 40 1982 refusIng to
excuse counsel’s failure to raise new claim
because it had been litigated in some state
and federal courts.

° Engle v. lsaacs, 456 U.S. 107, 133
1982. The Court in Engle stated that
‘e]ven those decisions rejecting the
defendant’s claim, of course, show that the
issue had been perceived by other defen
dants and that it was alive one in the courts
at that time." Id., at 133 n. 41. Thus,
defense counsel must be aware of the
losing Issues being litigated in other juris
dictions In order to protect their dients’
rights.

Moreover, the lawyer must be aware of
the necessity of raising every one of the
these "percolatlng"issues as a federal con
stitutional issue even though It may be
foreclosed by existing case law of the state
and federal courts that have Jurisdiction
over the case. Otherwise, the defendant
will be denied the benefit of any change in
the law resulting from a new Supreme
Court decision. See Smith v. Murray, 477
U.S. 527 1986. The unmistakable lesson
of Smith is that there Is no longer any such
thing as a frivolous Issue - every issue
must be raised, no matter how hopeless at
the time, unless it has been finally resolved
by the United States Supreme Court.

31 vast majority of capital cases involve
questions of the mental health of the defen
dant. Many of those accused of capital
crimes suffer from mental impairments
which may have some relationship to their
antisocial behavior. Future dangerousn ess
Is a statutory aggravating circumstance In
some jurisdictions and aactor that is con
sidered In many others. Mental limitations
of various sorts constitute mitigating cir
cumstances in every jurisdiction. There
fore, counsel should have some working
knowledge of the DiagnostlcandStatistlcai
Manual of Mental Disorders of the
American Psychiatric Association and be
conversant with other works on the subject;
know the psychologlcal/neurologi
cal/psychiatric techniques for determining
and documentin9 brain dysfunction,
psychoses, limited intellectual functioning,
personality disorders, and other mental
disabilities; be particularly familiar with
various types of impairments resulting from
trauma to the head; be knowledgeable
about the various schools of thought in the
psychiatric and neurological communities
on controversial matters such as brain
chemistry and epileptic disorders; and
have experience in investigating and
documenting mental healthhistories and
working with a variety of mental health

experts.

32 Michael Miliman of the California Appel
late Project discussed in his testimon
before the Task Force how that office uti -

Izes written works of attorneys in assessing
their qualifications for handling capital
cases. in my view, a lawyer should not be
appointed to capitalcases unless he or she
has filed briefs to state supreme courts in
which all available issues were raised, fully
supported by proper analysis of the
governing law and applicable facts, and all
contentions that could properly be sup
ported by both state and federal authority
were so supported.

I would suggest the following as fun
daniental requirements in trial advocacy:

a. training in trial advocacy such as com
pletion of one of the 2-week sessions of
fered by the National College of Criminal
Defense or the National Institute of Trial
Advocacy;

b. after completion of such a training pro
gram, 6 to 12 hours of continuing legal
education each year in areas related to trial
advocacy and the defense of criminal
cases;

c. at least 5 years of providing competent
representation in civil or criminal cases;
that is, representation In which the attorney
filed case-specific motions and memoran
da supported by the applicable law, not
"boilerpiates," conducted full investiga
tions, litigated pretrial motions, examined
witnesses, gave opening statements and
closing arguments, submitted proposed
jury instructions, and submitted letters or
memoranda to the court regarding sen
tencing.

Moreover, the Task Force heard a great
deal of disturbing testimony about the ex
tent to which political or other considera
tions may come into play In appointing
counsel. See, e.g., testimony of Senator
Gary Parker in this state, some judges
and district attorneys simply do not want
vigorous and effective advocacy In capital
cases. In case after case, we have seen
courts appoint unqualified counsel, even
where competent counsel was available."
See alsoAmadeo v. State,_Ga._,.
S.E.2d_ No. 46844, Oct. 5,1989 revers
ing trial court which appointed two lawyers
with no experience in capital punishment
litigation to case Instead of experienced
counsel who had won a new trial for the
defendant in the U.S. Supreme Court.

The Task Force heard testimony from
George Peach, the district attorney in St.
Louis, about how public defenders who
specialize in capital defense came from St.
Louis and Kansas City to rural parts of
Missouri to try death penalty cases. We
heard about a similar program in Kentucky.
Almost everyone saw the need for it where
it does not exist. For example, Robert
Walt, an assistant attorney general In
Texas, and Caprice Cosper, an assistant

district attorney in Houston, both testified
about the need for such specialists for trial
and direct appeal In Texas. Stephen0.
Kinnard of Jones, Day, Reavis & Pogue,
who chalred a special committee of the
Georgia Bar which studied the problem,
testified: "The best way to address the
problem of trial counsel In these cases Is to
create a state wide public defender office
that is Independent, adequately staffed and
funded, and that has as its sole function the
representation of all indigents accused of
capital crimes."

See, e.g., Commonwealth v. O’Dell, Cir
cult Court of Virginia Beach, Va, No. D
11,413 1985 prosecutIon presented six
experts on electrophoresis, including one
from New York and one from Connecticut.
Virginia always ranks at or near the bottom
of funding for Indigent defense.

For example, Georgia recently paid a
statistician $65.00 per hour to analyze a
prosecutor’s use of his peremptory Jury
strikes over a number of years to resist a
claim thatthe prosecutorhaddisaiminated
in striking black persons. State v. Horton,
U.S. District Court, M.D. Ga, CMI No. 88-
46-1-MAC WDO. Georgia has never
paid an attorney $65.00 per hour to defend
a capital case. It was discovered recently
in one county in Georgia that the person
who fixed the air condition at the court
house was paid more per hour than any
lawyer has ever been paid to defend an
indigent person in that county.

Senator Parker testified: ‘Ajlthough
many of my colleagues in the legislature
realize what is needed - a centralized,
truly independent capital defense office
staffed by experienced capital trial counsel
- they are unquestionably unwilling, as
they have demonstrated year after year, to
appropriate the funds. There is simply no
constituency advocating funding for In
digent defense. Quite to the contrary, sup
port for indigent def ense Is viewed by many
In this state as being soft on crime." The
Georgia legislature funded Indigent
defense for the first time this year. Senator
Parker testified that although 15 to 20 mil
lion dollars Is required for an adequate
indigent defense system, the legislature
appropriated only one million dollars forthe
entire state.

For example, the Alabama Attorney
General has successfully prevented any
state funding of a resource center to assist
lawyers handling capital cases In post-con
viction review by asserting that if the
resource center Is funded it should be
coupled with a major increase in funding
for the Attorney General’s office. The
Alabama Attorney General has been par
ticularly aggressive In exploiting Inade
quate representation to prevent review of
constitutional errors in capital cases in that
state. Mississippi and Texas have also not
provided any state funds to. the resource
centers in their states.

February1990/ TheAdvocate69



HOW BEST TO SOLVE THE DRUG PROBLEM:
LEGALIZE

New York FederalJudgeRobert W.
Sweet’sDec. 12 plea for the legalization
of drugsaddedfurther fuel to the debate
abouthow to copewith thedrugcrisis.

Thepresenthysteriaover controlledsub
stances,suchas cocaineandmarijuana,
hascloudedour thinking andcausedusto
supportpolicies basedmore on emotion
thanreason.This trend,if notcurtailedby
calm reflectionand subsequentactionto
implementa more sanestrategy, could
resultin thewasteof billions ofdollarsand
the persecutionof some of our com
munity’s most ambitious and intelligent
youngpeople.

The legalizationof theuseof cocaineand
marijuanais thefirst steptoward develop
ing a more humanedrugpolicy. All other
attemptsto curtail drugusewill fail.

It shouldbemadeclearat theoutset:Inno
way doI condonedrugabuse.I supportall
efforts that educatepersonsabout the
dangersof drugabuseandthat encourage
them to refrainfrom usingdrugs.WhatI
am againstis thearrest,prosecutionand
incarcerationofdrugusers.

Attemptsto stoptheflow ofdrugsintothis
countrywill notsolve theproblem of drug
abuse.Researchby MarkA.R.Kleimanof
the JohnF. KennedySchoolof Govern
ment highlights the futility of trying to
suppressdrug use. Kielman found that
importsof marijuana,thanksto an inten
sive policy of border interdictions,were
reducedfrom approximately4,200tonsin
1982 to 3,900 tons in 1986.

The impact of the "crackdown" was
twofold: The price of marijuana went up
as the risk factor for suppliersincreased,
and domesticproductionincreased10 %
within the sameperiod. The result is that,
today,onequarterofthemarijuanasoldin
the lJnitedStatesishomegrown.Assupp
ly decreased,profits increased.Time and
again,the increasedprofitshaveproved to
be powerful incentives for dealers. For
this reason,production of drugs is never
eliminated; it merely moves to another

state or country.

Media hype about drug bustscreatesa
dangerousillusion. Every time we read
abouta majordrugbustwe can be sureof
one thing, the profits for the dealerswill
goup.Majordrugbustscutsupply,which
in turn increasesdemand.While the
media,stateand citizenryengagein vic
tory dancesin front of the televisionset,
drug dealers are calculating their in
creasedearnings.

Legalizationof cocaineand marijuana,
althoughthe idea mortifies some,would
immediatelygive the governmentmore
controlover thesesubstances,thus allow
ing it to regulateboth the potencyand
purity of thesedrugs.

Thosenow involvedin thedistributionof
thesedrugs must work outside the law,
Grievancesbetweenbuyers and sellers
canonly be settledby violence because
thereisnomediatingbodytowhomeither
cangofor assistance.If a dealeris selling
lessthanthe quantity heactuallypromised
todeliver,hecannotbedraggedintocourt
or reportedto theBetter BusinessBureau.
Violence is the only way to settle the
matter.

Legalizationwould open the door to a
more civilized way to resolve conflicts.
The issuing of licenses to sell these
productswould attractmerchantswithout
priorarrestrecords.Theirprimaryinterest
would bethemanagementof a legitimate
business.

Clearly,themostunjustproposalfor deal
ing with thedrugproblem isthe incarcera
tion of the "user."Currently,U.S.prisons
house about one million people, manyof
them held or convictedof drug-related
charges.Eachcellbuilt coststhe taxpayers
about$50,000. Alleviating currentover
crowdingwould COSt thestate$80billion.

Thefact is, wecouldneverafford to arrest,
prosecuteand incarceratethe 23 million
Americanswho use drugs. New York
City, forexample,hassixjudgesassigned

tohear20,000narcoticscasesayear.That
translatesinto19,400pleabargainsandan
averagejail termof 7 days.

In Connecticut,prisonersare being
releasedin order tomakeroomfor incom
ing inmates.Thosereleasedare chosen
from among the leastviolenL The least
violent often turn out to be those im
prisonedon drugcharges.This pattemis
repeatedacrossthenation.

Even if state legislaturesdid decide to
raiserevenuesfor more prisons, suchasa
plan could never be justified when so
manyofour communitiesarebeingfaced
with the problemsof unemployment,un
deremployment, infant mortality, mal
nutrition, illiteracy andhomelessness-
problemsthat many social scientiststell
us lead to drug abuse.Capital is in too
short supply to be squanderedon a for
mula we know doesnotworic Drug user
+ arrest+ prosecution+ prisonterm =

productivecitizen.

Drugs arenot the cause,but a symptom,
of a more profoundand complexset of
problemswe don’t waxt to face,simply
becausewe haven’t learnedto solvethem:
unjusteconomicconditionsandour own
addiction to consumptionmasquerading
as "the goodlife."

Developmentsofa healthyandreasonable
attitude toward the drug problem begins
with the acceptanceof the druguserasa
humanbeing- not as a "fiend," "junkie"
or "enemy." In reality, drugusersareour
sonsanddaughters,ourfriendsandneigh
bors.

PoliticianssuchasMayor Ed Koch, who
want pushers shot on the spot, and
bureaucratssuchasWilliam Bennett,who
have no moral problem with beheading
drugdealers,appealto our society’ssense
of frustration rather than offering solu
tions thatcreate a senseofhope. This kind
of grandstandingis thescenariofor war,
and warsare the result of injustice. The
drugwar is no exception.
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Although75% of the usersof drugs are
white,a majorityof thoseincarceratedfor
druguseareeitherblackor Hispanic.

The stereotypicaldrug pusheris blackor
Hispanic. Little is mentionedabout the
white bankersand investors who supply
thecapital for majordrugdeals.Between
1970 and1976, the currencysurplusthe
amount of money receivedminus the
amount lent reported by the Federal
Reservein the state of Florida almost
tripled from $576million to $1.5billion,
accordingto JeffersonMorely in anarticle
publishedin the Oct. 2, 1989,issueof The
Nation. But when was the last time you
heardPresidentBushcall for theimmedi
ate executionof bankerswho take drug
money or William Bennett call for the
beheadingofventurecapitalistswho fund
majordrugdeals?

In fact, the typical drug pusheris not a
strung-outgangmemberwho lights his
cigarswith one-hundreddollar bills. A
successfuldrug dealer, like any entre
preneur, is often a hardworkerwho likely
abstainsfrom druguse.

The explanation for this phenomenonis
simple. As industry abandonedthe inner
city and urban areas in general, many
blue-collarentry leveljobs that had been
available to minorities and poor whites
were lost. They were replacedby white-
collar jobs that require higher levels of
education. Inner-city school systems
simply could not deliver studentsprepar
ed to competefor thesejobs.

With the adventof crack, a new product
that could be sold for as little as five
dollars, intelligent, ambitious and aggres
sive young peoplewho had bought into
thecultureof consumerismwent to work
in the only service industry that didn’t
makethemwearfunny hats,andit paid20
times more.

The rise in druguseamongour nation’s
poorand economicallydisadvantagedisa
direct result of our unwillingness as a
community to deal with the problemsof
inadequateschoolsystems,lack of good
jobs and the gap that currentlyexistsbe
tweenour addictiontohavingit all andour
ability to actually pay for it all.

It is simply not fair to incarceratethose
who want to live out the dream of con
sumptionwhen it is our economicsystem
that has both whettedtheir appetitefor
sucha life-style and simultaneouslyfailed
to deliver theopportunitiesneededto live
out that dream. Besidesjail temis and
prison sentences,we are giving these
youngpeopleprisonrecordsthat will fol
low them for the rest of their lives. These

criminal recordswill hinderthem in their
futureendeavorsto live asproductiveand
fully participating membersof our
society.How manyfuture attorneys,doc
tors, teachersandsucharebeingcutoff at
anearly agefrom everrealizingtheir full
potential?

Thereis a drugproblem.But it will notbe
solved by incarceratingyoung, poor
blacks, Hispanicsand whites. It will be
brought under control only when the
product they are selling is legalizedand
regulatedjust like otherdrugspeopleuse
today without a secondthought: alcohol,
caffeine,nicotine.

Next time we pick up a 6-pack at the
grocery store, raiseour glass of cham
pagnefor a toast or fix ourselvesa drink
to help us relax after a trying day, we
should remember that, only a few years
ago, in our own nation, it was chic for
politiciansandbureaucratsto call for the
immediateexecution of users of alcohol.
Indeed,in the 17thcentury,theprinceof
thepetty stateof Waldeckwaspaying 10
thalersto anyonewho turned in the drug
abusersin his kingdom: coffeedrinkers.
During the samecentury, CzarMichael
Federovitchexecutedanyonecaught in
possessionof tobacco.

Drugs have always beena partof human
culture.Their use,within the contextof a
healthy and sanecommunity,has never
hurt the culture. It is only when the social
systembeginsto breakdownbecauseof
economic and social factors that drugs
becomeapoint of focusfor theprojection
of our social ills.

But a reasonedand calm analysiscan
forge a path throughthehysteria and lead
us to a sane policy for the control and
distributionof cocaineand marijuana.

RAUL TOVARES

Raul Tovares has an MA Inpsychologyand
worked as a therap/st with aicoholanddrug
abusers. Heis now program director for
Catholic Television of San Antonio.

Reprintedby the Permissionof The Na
tional CatholicReporter, December22,
1989.

PUBLIC ADVOCACY
ALTERNATIVE

SENTENCING PROJECT

Part of the Solution to Jail
Prison

Overcrowding

Recognitionof therole that alternativesto
arc ration canplayinaddressingthejail

and prison overcrowdingcrisis in Ken
tuckyisasteptowardslesseningthat crisis.

With the Governorlaying thegroundwork
for the continuationof the PAASP, the
GeneralAssemblynow has the oppor
tunity to build on this foundatios.It has the
oortunityto take advantageof a struc
turedPublicAdvocacySystemwith asen
tencingprogramthatisuniquein the nation
becauseit also targetsthedevelopmentally
disabledoffender.

The proposalfor the PAASPis to expand
the projecteachyearof the bieniumfor a
totaloftenworkersoperatingby theendof
the bienium. Alternative sentencingin
other stateshasbeenpartofthesolution to
theprison andjail overcrowding crisis. It
canalso be apartof the Kentuckysolution
as well.

PUSP ira joint privateandstate-funded,
nudtiagencyeffort involvingtheDepartment
of Public Advocacy,DevelopmentalDi..
ability PlanningCouncilarsdthePublicWel
fare Foundation.The initial grantor wasthe
Kerduck DevelopmentalDisability Plan.
ning Council DDPC.If you want tobzow
more about alternativesentencingin Ken
tuckyor the Department’sefforts to eand
the project in yowarea,call DaveNorat at
502 564.8006.

Dave Norat

Governor supports alternative sen
tencing and incorporates continua
tion of the program in his criminal
Justice project.
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ASK CORRECTIONS

Over the last several months we have
received a number of Inquiries covering
questions asked In previous Issues. In
response to these Inquiries this column will
again answer the questions in hopes of
meeting the needs of our readers.

TO: CORRECTIONS

My client is housed in jail after being
convictedof afelony. Whencanheobtain
a copyofhis ResidentRecordCard?

TO: READER

He can obtain a copy of his Resident
RecordCardfromtheInstitutionOffender
RecordsOfficer within a few days from
admissionto the AC Admissions and
ClassificationCenter

If yourclient remainsin jail until afterhis
ParoleBoard Hearing, he can obtain a
copy of the ResidentRecordCardfrom
Offender RecordsOffice, State Office
Building, Frankfort,Kentucky40601.He
shouldrequestthis in writing.

TO: CORRECTIONS

What is the differencebetween"Release
from Supervision"and "Fmal Discharge
fromParole."

TO: READER

RELEASE FROM SUPERVISION - A
paroleehasbeenreleasedfrom activesu
pervisionanddoesnot haveto reportto a
ParoleOfficer, however,the paroleeis
still onparole.

FINAL DISCHARGEFROMPAROLE-

A formal documentissuedby the Parole
Boardwhichterminatesall liability under
that sentence.

TO: CORRECTIONS:

My client is lodged in the County Jail
having receiveda prison sentence.How
can webeassuredthat theprisonerwill be
givencreditfor all jail timeandgoodtime,
and also will my client be releasedthe
samedate,asif hewere housedin a Cor
rectionsCabinetInstitution?

TO: READER

Certified copiesof judgmentsof convic
tion aresentto the AC Centerand to the
Offender Records Section, Frankfort,
Kentucky. The sentencesare calculated
and parole eligibility is figured just the
sameas if he were incarcerated in the
Kentucky CorrectionsCabinetfacilities.
He will be brought to the AC Center for
admissionand releaseaccording to the
releasedates.If subjecthasbeenin thejail
enoughtime to meet the ParoleBoard,
provisionsare made to havethe inmate
fingerprinted and photographed at the
timehe hashisParoleBoardHearing.He
can then be releasedfrom jail through
coordination between the Corrections
Cabinet,ProbationandParole andthe Jail
Personnel.If a prisonermeetsthe Parole
Board, has his fingerprints and photos
taken,and receivesa serve-outfrom the
Parole Board, the releasecanbeeffected
from thejail by coordinationbetweenthe
Corrections CabinetandJail Personnel.

TO: CORRECTIONS

My client is beingheld in a localjail on a
Parole Violation Warrant. He has been
affordedapreliminaryhearingwhichwas
conductedby an Administrative Law
Judge. Has my client’s parole been
revoked?

TO READER:

Your client’s parole will not be revoked
until he has beenafforded his FINAL
REVOCATION HEARING, by the

Parole Board. Until his parole hasbeen
revoked,heis still onparole and working
towards hismaximumexpirationdate. At
the timeheisgivenhisfinal parolerevoca
tion hearing,and if his parole isrevoked,
hissentencewill be recalculatedto deter
mine his new Conditional Releaseand
MaximumExpirationDates.

TO CORRECTIONS:

How canI explaintermsof NormalMax
imum Expiration Date; Adjusted Maxi
mum Expiration Date and Conditional
ReleaseDate?How doestheCorrections
Cabinet arrive at thesedates:

TO READER:

NORMAL MAXIMUM EXPIRA
TION DATE - The date the personis
receivedintothesystemCorrectionsand
addto this date the length of sentenceto
beserved.

ADJUSTED MAXIMUM EXPIRA
TION DATE - Subtractthe jail custody
creditfrom theNormalMaximumExpira
tion Date. This gives you the Adjusted
MaximumExpirationDate.

CONDITIONAL RELEASE DATE -

Subtractthegoodtimeallowancefront the
AdjustedMaximumExpirationDateand
you will have the Conditional Release
Date. This date is subject to change, as
when an inmate forfeits good time, the
amountof goodthneloss is addedon. If
the inmateeanismeritoriousgood time,
this is subtractedfrom the date. This is
pursuantto KRS Chapter197.0453.

SHIRLEY SHARPE
OffenderRecordsAdministrator
CorrectionsCabinet
StateOffice Building, 5thFloor
Frankfort,KY 40601
502 564-2433

ShirleySharpe
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THE RACIST NATURE OF AMERICA’S JUSTICE SYSTEM
TheLadyShouldTakeOffHerBlindfold

in his recentbook, BlackRobes,White
Justice, BruceWright, a NewYork State
SupremeCourtJustice,andoneof the few
blackjurists in theUnited States,charac
terizes the racist nature of the United
Statesjusticesystemthis way: Mostofthe
judgesin America are male, white,mid
dle class, aloofand conservative. Before
them is broughta parade ofdark-skinned
defendants, all alien to the concept these
judges haveof the way lçfe oughtto be.
Bruce Wright’s chief concern is the
judiciary, but. the point extends
throughout the justice systemasa whole.
African-Americansin NewYork, aswell
asother groups ironicallyunderstoodto be
the "minority" in this city, daily facetreat
ment by white law enforcementofficers
who don’t have an inkling of what their
livesare like; who seebeforethem offen
sesto "law and order" without recogniz
ing within our systemof law andorder the
violence of racism, which cripples a
whole people and spoils the notion of
justice altogether.

Theplain truthof Bruce Wright’s charge
is constantly before our eyesin this city,
and has taken on a visceral reality for us
and for anyone who has encountered
racism on the streets, in the police
precinct, in theprisons,or in the courts, in
evena superficial way.Yetisdoubtfulthat
we canever listen closely enoughto the
voiceswhich tell us that thehistoryof the
African-Americancommunityin the US
is unlike that of anyother - thesevoices
are many,andyetnormally outof earshot
of most whites, even those of us who
would like to consider ourselves"socially
conscious."Do we wince in shameat the
reminder that the experienceof black
Americanshasbeen,andcontinuesto be,
oneof "bondageandwar?" Thosearethe
words of Father Lawrence Lucas, pastor
of ResurrectionChurch in Harlem, and
one of the handful of black priestsin the
New York archdiocese.Do we take to
heartthe cry of African-Americansthat,
as the brother of a black man slain by
whites said just the other day, "blacks
cannot getjustice through the courts"?

Statisticscannothandus the truth of the

Available from Lyle Stuartfor $15.95
Carol Publishing Group, 120 EnterprIse
Ave., Secaucus, NJ 07094 201 866-
0490.

myriadhumantragedieswhich lie behind
them, but somefigures speaktoo loudly
to be ignored.Onesuchfact isthat the rate
of incarceration among poor blacks far
exceedstheirproportionin thepopulation.
h isnot that crime is lessfrequentamong
whites,and the middle andupper classes,
but rather that sensibilities all along the
line are altered markedly by the racesof
thedefendantand the victim. To takebut
one example, we reported3 months ago
the finding that when it comes to capital
sentencing,the race of the victim andthe
defendantis farandaway thechief factor
governing the decisionto apply the death
penalty.Thanks be to God, New York
State has beenspared the death penalty,
which usedagainstanypersonis a blatant
violation of the requirements of justice.
But doubly sois its useas an instrument
ofracism andhatred, and sothe factsbear
restating. Sinceexecutionswereresumed
in 1977:

-Someonewho kills a white is 10 times
more likely to be executedthansomeone
whokills ablack.

-A blackwhokills a white is about5 times
more likely to be executedthan a white
whokills awhite.

-Ablack whokills awhite is about6Otimes
morelikelyto be executedthan ablackwho
kills ablack.

-And themost teffing factof all: Though
therehave been well over 2,500white on

blackhomicidesnationallysince1977,not
a single statehas yetput to death a white
whokilled a black.

The point of all of this is not to suggest
that the poor, of whatever color or back
ground, do not ever commit crimes, or
that, evenquestioning the integrity of the
criminaljusticesystemas a whole, there
arenotmanydeemedguilty by the system
who are in fact guilty of wrong-doing.
Rather, the point is that in all thesecases
one factor is a constant:the racial and
perforce onceagain, theclassdiscrepan
cy betweenthosewhometeout the justice
andthose who receiveit. It pays to keep
in view the great degreeto which enforce
mentof the law isa discretionarypractice,
with choicesbeing madeat every turn.
There is the initial predisposition to see
certainpeopleascriminals, andto recog
nize certain acts as crimes; there is the
decisionasto whetherarrest andprosecu
tion are worthwhile; thereare broadas
sumptions made about what sort of
punishment will "work" for what sorts of
"criminals."

WHAT WE HAVE WITNESSED

The differentstandardof justice to which
blacksare subject hasbeenobservedfre
quently onthe streetby many of us living
at theCatholicWorker.Weseeit enacted
by police officers who at least in our
precinct are usually white as they en
counter the homelesspeople the great
majority of whom are black with whom
wetry to share our lives.We seerepeated
ly that thesepeopleareoftentreatedwith
a violent useof force which far exceeds
the nature of whatever offensethey are
accusedof committing.

In thesummerof 1986, Carl witnessedan
incident in which a white policeman tried
to break up an argumentbetween2 black
homelessmen on 2nd Ave., near6th St.
One of the menmade a feebleattempt to
reach for the policeman’s stick. Thenthe
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policeman, with the help of a bouncer
from a nearby club, threw bothmento the
ground,andkept them pinnedthere until
morepolicemenarrived.In themeantime,
a young white man who hadbeeneating
in a nearbycafe cameoverandrepeatedly
kicked one of the black men in the head,
shoutingracist insults,with no attemptby
the policeofficer to stepin. Whenmore
police arrived, the 2 black men were ar
rested and taken away. The white man
whohaddonethekicking wentbackinto
the cafe. Carl, describingwhat he had
seen,told the policeman in chargethat 2
crimeshad beencommitted, but only one
hadbeenattendedto. He wasignored.He
complainedto a few more policemen, to
no avail.He then went into the cafe and
askedthe manwhat made him think he
had the right to be kicking peoplein the
head. Themanshoutedthat he wasa hero,
and had been"giving scum what they
deserve."

Onanotheroccasion,inJuneof 1987,Carl
was walkingby a smallparkon thecorner
of Greenwichand 8thAvenues.Just then
somepolicemen were closing the park,
and ordering several homelessmen to
leave. One large white policeman was
goingfrombenchto bench,knockingover
people’sbottles with his club and rudely
ordering them to leave. Oneblack man
protested this treatment. The policeman
grabbed him by the neck andthrew him
into the gutter in the street,spraining his
wrist, andgiving him a bleeding wound
on the head. Carl went up to the
policeman,and told him that what he had
donewas a crime, regardlessof thebadge
he wore. The officer cursedat Carl, and
shouted that he had better not interfere.
Carl judged that the color of his skin
earnedhim a warning instead of an as
sault. Both the victim andCarl laterfiled
complaints with the Civilian Complaint
Review Board, andCarl followed up the
applications with numerous telephone
calls to theCCRB, informing them of the
incident.Over a yearlater,he receiveda
letter from the CCRB telling him that be-
cause of his and the victim’s failure to
cooperate!, the caseagainsttheofficer
had beendropped.

Thesecases,along with many others to
which we have beenwitness over the
years, point to that amalgamation of
poverty andrace in our societywhich has
causedthe creation of a class of virtual
nonpersons,who maybe abusedwith im
punity. Though Police Commissioner
Benjamin Ward is himself an African-
American, this entrenched attitude of
racism persists in the ranksof an over
whelmingly white policeforce. Thesein-
stancesalsoreveal thedegreeof angerand
resentmentwhich simmersjust below the
surfacein many membersof the NYC

Police Department,who feel maligned
and unsupportedin their communities,
and in a city known for its violence,ex
tremely fearful on the job. This complex
of grievancesoffers many officers a jus
tification for levelingtheir hostility direct
ly againstanyonewhobroachesresistance
to theirauthority. More than one woman
at the CatholicWorkerhasencountereda
mixture of racism and sexismwhen she
hasobjected to police treatmentof a black
manonthestreet-here,thestockresponse
hasbeento demandwhethershewould
make the same objection if the suspect
were guilty of raping her, her sister,her
mother, etc.

As disturbingas theseincidents are,they
read only as indicators of a practice of
violence which has culminated over the
past decadein greater New York in a
seriesof well known incidentsin which
white policemen have actually killed
black people without cause. Locally,
nothing ismore responsiblefor the crisis
ofconfidenceof African-Americansin the
justice systemthan the needles,andun
punished,useofdeadly forceagainstthem
by theNYC policeforce.

Thekilling ofMichael Stewart, a 25 -year-
old photographer and model who was
beaten to death by transit police, gal
vanizedthe despairof many blacks with
thejustice system.Mr. Stewart, a Brook
lyn resident, was arrestedon September
15, 1983,on chargesof writing graffiti in
a Manhattansubway station. An eyewit
nessstatedthat after 6 white transit police
had handcuffed Mr. Stewart, they
proceededto bludgeon him, mortally
wounding him. Hewasunconsciouswhen
hearrivedat BellevueHospital. Twonur
seson duty later testifiedthat on arrival,
everypart of Mr. Stewart’sbody had been
traumatized.Hehadlapsedinto a coma.

Summonedto the hospital,Mr. Stewart’s
parentsbrought in a doctor to seetheir son,
but their physician was preventedfrom
conducting an independentclinical evalu
ation on Mr. Stewart for 17 hours, while
officials insistedthat heproducehismedi
cal diplomasand license.In themeantime,
the administration of Bellevue Hospital
told Michael Stewart’sparentsthat hewas
doingwell, whenin fact he wasin a coma.
Michael Stewart never regained con
sciousness,and after 13 days, he died.

MISCARRIAGES OF JUSTICE

Theensuinginvestigationandtrial proved
a disgrace. Oneof the attorneyswho con
ductedthe investigationfor the Stewart

family reported that his work was
frustratedby every branchof the official
apparatus involved. Cooperationwas not
forthcoming from thehospitaladministra
tion of the transit police. The Medical
Examiner’soffice mishandledthe foren
sic report. The eyewitnesswas pressured
by the assistantDistrict Attorney not to
testify against the police. In the end, the
police officers were found innocentand
allowedto walk free.

Michael Stewart’sdeathwasfollowedthe
next year by the killing of Eleanor Bum
purs,a 66-year-oldgrandmotherwhowas
shot to deathin her Bronx apartment. On
October29, 1988, the police emergency
serviceunit wascalledto help evictMrs.
Bumpurs,whoowed4 monthsbackrent.
Herrent was$98.85amonth.Thepolice
saythat during thedispute,Mrs. Bumpurs
threatened them with a knife. A white
officer, oneof the 6 officerspresent,then
shothertwice,killing her. Mrs. Bumpurs’
family maintains that shewas too ill and
infinu to haveposedanyseriousthreatto
the policeofficers. In thestorm of protest
which followed this needlessshootingof
an elderly, ill, and confused woman,
severalofficers weredemoted,but no one
facedimprisonment.

Other black NewYorkers killed by white
officers in recentyears include Randolph
Evans, Yvonne Smallwood, Clifford
Glover,NicholasBartlett.Only in light of
this history can the caseof Tawana
Brawley be understood.Tawana Brawley
is a 16-year-oldgirl who was missingfor
several days last year before she was
foundin dazedcondition; shesaid that she
had beenthe victim of a vicious racial
attack. Early on, the Brawley family and
their advisors announced they would
refuseto cooperatewith the grandjury in
the case,becausethey believedthat given
the blatantly racist nature of the justice
system,justice would notbe done.

The grand jury fmally prepared its report
without the testimony of the Brawley
family, concludingover theprotestsof at
leastoneofthe2blackjurors that Tawana
Brawley fabricated the attack onherself,
and her accountof what happenedto her.
In spiteof a plethora ofunansweredques
tions, the underpinningof this much sen
sationalized case is the experience and
convictionof African-Americans- which
the white legal officials involved have
beensignally unableto comprehend- that,
when they are victims of hate violence
from whites,justiceisutterly beyondtheir
reach.

Any discussionof the legaladministration
of justice in this country must acknow
ledgethe question of whether there ever

I
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DRUG CRISIS BURDENS PRISON SYSTEMcouldbea systemof justicein anyauthen
tic senseof theword, in a nation aslarge
asours,asurban,as industrialized,andas
powerful.Any mentionof the failings of
the police force or the courtsis bound,
now, to bring the rejoinder that the agen
ciesof law enforcementareup againstan
unprecedentedcrimerate, and a waveof
violenceaimedat law officersthemselves.
This may be true, but it overlooks the
connectionbetweensuchcrimeespecial
ly related to drugs and a culturewhich
exaltsmoney, and identifies one’sworth
with one’s ability to spend and to con
sume.We are aware on the one hand,of
theharshactualityof the livesofthepoor,
and we speak insistently, on the other
hand,againstthe burgeoninggrowth of
powerplacedin the impersonalhandsof
the State - its bureaucraciescivil and
criminal - while the livesof the excluded
onesbecomeyet more desperate.But at
the sametime it is constantlynecessaryto
exact an accountingfrom thosewho, for
better or worse, are in the positions of
authority, which is to say,rightfully, not
first ofpower, but of responsibility.

We witness in this city anoutpouringof
shock andconcernwhenevera policeof
ficer iskilled in thelineof duty,particular
ly where thedeathhasbeendrug-related.
Thesedeathsare tragic, but our shameis
that they are not matched by any outcry
againstdeathsfor which thepolice them
selvesareresponsibleor wherevictims of
white violence go undefended. The
Church shares in this shamewhen its
leaders neglect to speak out in the
knowledgethat so many who have per
petrated actsof violence of willful dis
regard against people of color are
Catholics, who look to the teachingand
exampleof theChurch for the formation
of their consciences.

We havebeenofferedan idealof justice
asa blindfoldedladyholdingthebalanced
scalesof impartiality. InLookOutWhitey!
Black Power’s Gon’ Get Your Momma!,
Julius Lester makesthe call: "It mighthelp
things a helluva lot if Justice would take
off that blindfold. Seeinga few things
mighthelp her out, ‘causeit’s obviousthat
herhearingain’t none toogood."

Carl SicilianoMeg Hyre

Reprinted from the December 1988
CatholicWorker with pennission.

BLACKROBES1’WHITEJUSTICE is avail
able from the DPA Library.

POLITICAL sageHoraceBusbymakesasoberingobservationabouttrendsin the UnitedStates:
"In the 1950sand ‘60s," he says,"everybodywasbusy building public schools.But the higgest
boomareaof publiccontractingin the ‘90s will be prisons."Mr. Busby’sforecasthascometrue
with ajoltin Georgia.This statehaslaunchedafranticbuilding programas its criminalpopulation
soars.TheGeorgiaDepartmentof Correctionsis knownhumorouslyhereas the "Departmentof
Construction."But Georgia’sdesperateneedfor moreprisonspaceis no joke. In an interview,
Gov.JoeFrankHarrisD concedes,"It’s enormouslyexpensive.We can’tkeepupwith it." The
reason:illegal narcoticspouringacrossthe nation’s borders. A numberof otherstates,such as
Florida, faceequally seriouscrises.TheSunshineState’sprisonpopulationis expectedtozoom
from 33,681in 1988 to77,352in 1991.

The federalgovernmentalsois strugglingwith overcrowdedpflsons.In spacedesignedfor 29,606
inmates,the federalsystemnow hassqueezed45,924-55% overcapacity.Althoughthefocus
attentionin America’sdrugwar is on front-line stales,like FloridaandCalifornia, the situationis
equallydesperatebehind the lines in stateslike Georgia.Fourout of every 5 crimes in Georgia
today aredrug-related.The state’scriminal systemis sooverloadedwith drug crimes, andits
prisonssoovercrowded, that thousandsof Georgiafelonsget off scot-free- with nojail timeat
all. Othersserveonlya small fraction of theirsentences.

MichaelJ.Bowers,Georgia’sattorneygeneral,complains,"We axeliterally running thatrevolving
door that GeorgeBush showedin his campaignads."Mr. Bowersasserts:"Ourcriminaljustice
systemis broken- dueto drugs."Georgia’sOrganizedCrimeCouncilestimatesthatwith criminals
goingunchecked,illegal drugs have grown intoa$7.5 billion-per-yearbusinessin this stale.The
crisis hasleft Georgiaofficialswith agonizingchoices.Thestate’sprisonsystemwill hold 19,900
convicts. But 15,000 newinmateswill arrive this year. That meansthousandswill haveto be
releasedto makeroom for them.Theseare the state’s mosthardenedcriminals.More than90
percentwereconvictedof eithermurder,rape,seriousbodilyassault,multiple burglaries,armed
robbery,ordrugdealing."So you tell mewho toturn loose,"Bowerscomplains.

Becauseof overcrowding, many criminals sentencedfor as much as 5 years will serve only 4
months.The averagedrug dealer doesoneyearand15 days.DuPontCheney,statedistrictattorney
in Hinesville, says"everybodyin thelegal systemfeels he is spinninghis wheels."Mr. Cheney
offers this example.After an extensiveinvestigation,police crackeda motel-theftring - a father
and threesons - who had stolenmillions of dollars worth of goodsfrom tourists in southeast
Georgia.The father andsonsgot eight-yearsentences.Becauseofovercrowding, they wereback
on the streetwithin 4 months,before the district attorney’s office could evenprocessall the
paperwork

Cheney saysabouthalf the prisonersreleasedearlybecauseof overcrowding are back in trouble
immediately.Yetmostconvictedfelonsdon’t goto prisonuntil they arefound guilty severaltimes.
John Siler, of the Departmentof Corrections,saysthe only way someonewould serve time after
oneconviction for grandlarcenywould beto "burglarizethe governor’s house."Throughoutthe
state,135,000felonscurrently axeonprobation,walking freeeventhough "a greatnumberof them
shouldbein prison"if therewerespace,Bowerssays.Mr. Siler saysnewprisonsaregoingup as
fastas the stateGeneralAssemblycanappropriatethe money.Anotherconstructionprojectcalled
"Fast Track" will add 1,600bedsatexistingprisons,sqchas the onehere at Forsyth.All this will
help pushGeorgia’scapacityto33,000inmatesby 1993- but thestatewon’t beable to reston its
laurels. By the year2000, officials estimatethey must havespacesfor at least51,000inmatesto
keep the very worst offendersoff the streets.Even then capacitywon’t be adequate.Attorney
GeneralBowers saysif the statewantedtoimprison"seriousfelons" for atleastone-thirdof their
sentences,the cost would be "in the billions." Bowerssays: "No one understandsthe incredible
natureof this drug problem we face."

The attorneygeneralsaysprisonsaresupposedto serve4 functions: punishwrongful acts,deter
crime, protectthe community,andrehabilitatecriminals."We aredoingnoneof those,"Bowers
says."Mi wedo is just processpeople. It’s just ridiculous,and ithascomehometo roost.It’s easy
for politicians to say, ‘Get tough,’ but that is hogwash... for the key is spacein the prisons."He
adds: "We’ve never facedtheproblem we have today."Without moreprisonspace,thework that
"judges,the GBI [GeorgiaBureauof Investigation], and the police aredoing is a wasteof time."

Siler saysthat "no oneis more awareof the situationthan the [criminals]." Bowerssaysfelons
considerthejusticesystem"as ajoke." Is therean answer?Shortof solving the drug problem,
expertssay it will be necessaryto build moreprisons,and find alternativesto prisonsfor those
whoaren’tlockedup. The "NationalDrugControlStrategy"guldebookissuedby the White House
this fall concludes:"A largepoliceforcemaybe able to double the numberof drug-relatedarrests
it makes,butunlessthereis asignificantnumberof jails, prosecutors,judges,courtrooms,prisons,
andadministrativestaff, a point of diminishingreturnsis soonreached:More arrestsmeanless
thoroughandeffectivepunishment."Beyondthat, thereportcallsfor alternativepunishments,such
asdenialof federalbenefits,halfway houses,andhousearrests. But the urgent needseemstobe
moreprisoncells.As Mr. Busby says,it’s a sadcommentaryon the ‘90s. Onein a seriesof articles
aboutUS borderproblems.

John Diliin Staff writer of The ChristianScienceMonitor P.O. Box 10116 Des Moines,Iowa
50340-0116.Reprintedwith Permission.November6. 1989.
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RACISM?
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