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THE ADVOCATE FEATURES
Bourbon CountyPublic Defender,LeeGreenup

LeeOreenup,ourpublicdefendercontract
administrator in Paris, his hometown,
likes thequoteof Oliver Wendell Holmes
that "a man’s mindstretchedby anew idea
cannevergo back to its original dimen
sions." Lee has experienced that. Al
though thereareseveral lawyersin Lee’s
family, he didn’t getinterestedin law until
hissophmoreyear at Transylvania when
hetook a pre-law course.After graduating
from theU.K. SchoolofLaw in 1983,Lee
beganpracticing law in Paris.

Lee never considered doing criminal
defensework, until the Bourbon Co.
public defender resigned in 1985. Lee
filled the breach and had some of his
"most satisfying moments as a lawyer."
That led him to seekthe contract for the
county.

Leefinds the work stimulating andpar
ticularly likes the increasein litigation.He
estimated that 75% of his practice is
public defenderwork. From July 1, 1988
- Januaiy30, 1989, his felony caseload
was 75 cases;his misdemeanorcaseload
was 104 cases.He is often motivatedby
the thought that he’s "the only person
standing between the often defenseless
defendantsand the assembledforcesof
the Commonwealth."Lee believesthat
every caseprovides a different oppor
tunity and every client possessessome
redeemingvirtue. Thatattitudehas"ward-

ed-off’ the burn-out factor due to the
heavycaseloadsanddemandsof the job.

Lee callsupon4 area attorneys to handle
conflict cases.Heis placed in theuncom
fortableposition of askingthem to work
for what he feels is anunfairhourly rate
$25/$35.Even then Lee has only a 40%
collectionrate on feesbilled, asfundsare
prorated. The"going" rate in BourbonCo.
is $70 hourly.

Thecriminaljusticesystemisbest served
by providingequalfundingfor bothpublic
defendersandprosecutorsas "the ration
ale of the adversary systempresupposes
sometype of stateapproachingequitybe
tween the parties." As in other counties
aroundthestate, this simply isn’t happen
ing in Bourbon Co. The FY ‘89 DPA
Contract for Bourbon Co. pays $15,524.
With the county contributionof $10,000,
Lee has a total of $25,524 to provide a
defensefor indigents.Yet, theprosecution
receives$135,145. This figure is mis
leading becauseit only represents the
salariesof theBourbon Co. Comm.Atty.,
Asst. Comm. Atty., and their 2 staff- a
detectiveand a secretary; the salariesof
the Bourbon County Atty., Asst. Co.
Atty., andtheir secretary. It doesnot in
dude operating expenses,etc. which is
includedin thepublic defender’s$25,524.

On its face,it is a differenceof $109,621!

Leeplansto continueasa contract public
defenderfor a yearor two and then focus
on his generalpractice in Paris. He at
tributeshis manysuccessesto hisparents,
who were "excellent role models."C.L.
Watts, Probationand Parole Officer of the
14th Judicial Dist. of Ky. said, "I’ve
workedwith Lee for a long timeandI’ve
always found him honest, fair, above
boardand looking for the best results for
all concerned.He iswilling to do ajob that
requiresa lot of timeand nevercomplains
about low pay and long hours.I suppose
he’s able to do that becausehe’s not a
marriedman with a family. He’s a real
assetto your Department."We think so
too. ThanksLee.

CR15 BROWN
Paralegal
MLSfFrainingSections
Frankfort, KY

Lee Greernip

NORA MCCORMICK

"The caseload was such that I was not
beingcompensatedon an adequatebasis.I
figuredout for thenumberof hoursworked
I was beingpaid less than $10 hourly.
Under thosecircumstancesI felt that my
privatepracticewassubsidizing the public
defender work. Yet I gave the public
defenderworkmoreemphasis,becausethe
stakeswerehigher. I finally decidedthat
wasnot fair to my privateclients, or to me,
soI resignedmy contract."

Nora McCormick
AssistantAttorney General
Director
ConsumerProtectionDivision

HARRY BUDDEN

Harry Budden.Attorneyat Law, wasac
tively a public defenderfrom 1973-1976,
and did contract work 1982-1985under
Nora McCormick’s administration. He
"got out ofpublic defenderworkwhenthey
changedthe law allowing the attorneyto
represent a client privately retained by the
fanily afterhavingrepresentedhiminitial
ly at the preliminaryhearingas a public
defender.’

"Given thatlegislalion and that it is impos
sibleto do an adequatejob when you have
an overburdened caseload,no accessto
experts, staff, or facilities and that you
can’tfind attorneys willing tohelpoutwith
the burgeoning caseload,attorneys have
learnedthey can’tmakeanymoneydoing
public defender work in Bourbon Co."

Harry said of Lee, "He does a very good
job given thoselimitations, but it’s unfair
to expectan attorneyto work underthose
conditions,when you’re facing the Com
monwealth which his such an incredible
fund of resources."
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Menial illness is afrequentandlargeex
planation for much of’ our cxime,yetpublic
defenders, criminal defense attorneys,
prosecutors,police,judgesandcorrections
officers in the criminal justicesystemtoo
often are ignorantof progressivemental
healthknowledge.

We need to educateand implement the
insights of social workers,psychologists
and psychiatristsinto theexplanationfor
the behaviorof criminal clients.We also
musteducateourselves,thecourtsandcor
rectionson the manypossibilitiesfor treat
ing mental disorders.

This issuewe continue to focuson explor
ing meaning for criminal behaviorandthe
chancesof that behavior changingin the
future. Dr. Weitzelreviewsa monumental
new work, TreatmentsofPsychiatricDis
orders,and relatesits importanceto the
criminaljusticesystem.

We continuein this issue to explore the
perniciouseffectsof racismin thecriminal
justice system. What canwe do to make
colorirrelevantto crime?

As the Catholic Bishops have rightly ob
served, "Racism is not merely one sin
among many, it is a radical evil dividing
thehuman family...."

TheAdvocateis a bi-monthly publication ofthe
DepartmentofPublicAdvocacy.enindependent
agencywithin thePublicProtectionandRegula
tion Cabinet for administrative purposes.
Opinionsexpressedin articles arc thoseof the
authors and do not necessarilyrepresenttha
views of DPA. The Advocatewelcomescor
respondencecii subjectscoveredby it. If you
havean articleour readerswill find of interest,
type a short outline or generaldescriptionand
sendit to theattentionof theEditor.

EdwardC. Monahan,Editor 1984-Present
ErwinW. Lewis, Editor 1978-1983
Cris Brown,Managing Editor
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KORDENBROCKV. SCROGGY,DECISION VACATED BY 6TH CIRCUIT

OnFebruary20,1990, the 13 judgesof the
Sixth Circuit Court of Appealsvoted to
rehearKordenbrockv. Scrogy,889 F.2d
69 6th Cir. November3, 1989en banc.
They also vacated the previous panel
opinionin the case.

Thecasewas restoredto thedocket,anda
supplementalbriefingschedulewassetby
the clerk with oral argument to be
scheduledassoonaspracticable.

Kordenbrockisthefirst deathpenaltycase
to be consideredby theSixth Circuit since
Furman.

Since 1985, the Sixth Circuit hasgranted
20 en bancpetitions for rehearing.Kor
denbrockwasthe 21stsince 1985andthe
secondin 1990. In 1989 sevenen banc
petitionsfor rehearingweregranted.

Incredibly, both the Sixth Circuit panel
and the federal district court, Kor
denbrockv. Scroggy, 680 F.Supp 867
E.D. Ky. 1988, denied relief even
though the jury was preventedfrom hear
ing that PaulKordenbrockwas emotion
ally disturbedandmentally ill becausethe
State of Kentucky boldly refusedto pay
the defense’spsychiatricwitness as or
deredby the state trial judge. The panel
and the districtjudge both ruled that the
indigent Paul Kordenbrockwas not en
titled to rebut the state medical doctor’s
testimony with a psychiatrist rather, the
panel and district judge said rebuttal by
the defense’spharmacistwould haveto
do.

Amazingly, the panel and the district
judge said that Paul Kordenbrock could
have used a state employedpsychiatrist
eventhough that psychiatristwas 1 not
Board certified, 2 could not guarantee
confidentiality,and3 would notassistthe
defensein cross-examiningthe state’s
doctor.

PetitionforRehearingEn BancGranted

PAUL KORDENBROCK,

V

No. 89-5107

Petitioner-Appellant,

GENE SCROGGY, WARDEN, KENTUCKY
STATE PRISON,

Respondent-Appellee

KordenbrockoriginatedoutofBooneCo.Paul
isrepreseutedbyTimRiddellandEdMonahan.

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ED
FEB o 199

LEONARD GREEN Clerk

ORDER

BEFORE: MERRITT, Chief Judge; KEITH, KENNEDY, MARTIN, JONES,

KRUPANSKY, WELLFORD, MILBURN, GUY, NELSON, RYAN,
BOGGS and NORRIS, Circuit Judges.

A majority of the Judges of this Court in regular active service have voted for

rehearing of this case en banc. Sixth Circuit Rule 14 provides as follows:

The effect of the granting of a hearing en banc shall be to vacate the previous
opinion and judgment of this Court, to stay the mandate and to restore the case
on the docket as a’ pending appeal.

Accordingly, it is ORDERED that the previous decision and judgment of this

Court is vacated, the mandate is stayed and this case is restored to the docket as a

pending appeal.

The Clerk will direct the parties to file supplemental briefs and will schedule

this case for oral argument as soon as practicable.

ENTERED BY ORDER OF THE COURT

IJftJJjI -

iieonaro tireen, ClerK

Even though every practicing lawyer in
Kentuckyknows that in fact andinlaw the
jury, not the judge, fixes, not recom
mends, the sentence,the panel and the
district judge held otherwise.The Ken
tucky Supreme Court rules and caselaw
indicatethat the jury fixes sentence.See
RCr 9.84.

Is it any wonder that the petition for
rehearingen banc wasgranted?
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PUBLIC ADVOCACY ALTERNATIVE
SENTENCING PROJECT **PAASP

Partof theSolution toJail and Prison Overcrowding

Sentencinghasalwaysbeenan integralpartof
ourcriminaljusticeprocess;however,in recent
yearsit has taken on a new andburdensome
context. Who among us, prosecutor,defense
counsel,or judge,hasnot beenaffectedin our
respectiverole by the overcrowdedconditions
in our state’sjails andpenalinstitutions?The
demandfor spacein thesefacilitiesand thelack
thereofhasgrowntoincreasingdimensionsand
now impactsdirectly on the qualityandquan
thy of thecriminal justicesystem.

Our systemis still sttugglingwith this issue,
andfromall apparentindicators,we haveyetto
cometo termswith the manyfactorsthatimpact
onjail andprison overcrowding. Eachtime the
legislaturepassesa law intendedto stiffen the
penalty for certain tpesof criminal conduct,
that law impactsdirectly on prison andjail
populations.

Statistics compiled by the state’sCorrection
Cabinet estimatethat thepassageof the 1986
truth-in-sentencinglaw, which increasesparole
eligibility for certain violent offenses from a
minimumof20% of thesentencetoaminimum
of50%, hascostthestateover$30million since
its enactment.The persistent-felonyoffender
law enactedin 1974accountedfor lessthan 50
inmatesten yearsago; however, by late last
year, that figure hadgrown to 1,850inmates.

Can Ky. cometo grips with this growingprob
lem that threatensto undermineoursystem?
The question might be better statedas"what
stepscan Ky. taketo come to grips with this
problem?" One approach is to build more
prisons and jails, yet this approachfails to
realisticallyconsiderthecostofjail andprison
constructionandthe costto maintainprisoners.
That cost is estimatedto be approximately
$50,000percell and$20,000peryearto main
tain eachprisoner.

Experiencesfrom other states,such as Min
nesota,indicatethat the morecontributing fac
tors that canbe identified and addressed,the
betterthe state’s chancesof coming to grips
with this problem in fiscaltermsthat arerealis
tic in light of state and local government
revenues. Minnesota has approximately
500,000more people than Ky., yet it has about
3,000inmatescomparedtoKy.’s 8,300.1Many
contributing factors have been identified,
among them:dispaiityin judicial sentencing;

laws affectingthe term of imprisonment;laws
affectingeligibility for parole andprobation;
lackof adequatefunding for probation;lack of
alternativesentencingoptions.

These problems and others have beenad
dressedin a varietyof ways, andsomeofthese
measuresshould beconsidered,if Ky. is to
solveits problem of growing demand for jail
and prison space.Among those that may be
worthy of consideration for us: sentencing
guidelines;revisionof penal statutes;increase
in number of probation officers;morefunding
for resourcefacilities; andalternativesentenc
ing.

Forthepast2years,Ky. hasexperimentedwith
alternativesentencingunder theauspicesof the
Public Advocacy Alternative Sentencing
Project PAASP. Under this project, four
Public Advocacytrial offices,coveringanum
bar of judicial districts,were eachprovided
with an alternative punishment worker. The
PAASP is a grantjointly fundedby stateand
private funds.Statistics compiledby thePublic
Advocate’soffice show that 184 caseswere
referredto PAASP, 115 alternative sentencing
plans were developedandpresentedto circuit
courts.Ofthose115 plans, 54werefollowedin
wholeorin partby the sentencingcourt47%,
andonly1 of thesealternative sentencingplans
have beenrevoked12%.

Myjudicial district,the52nd GravesCo.,was
one of thedistrictscovered,and local statistics
from theareaofficein Paducahshowthatatotal
of 18 caseswerereferredto them for alternative
sentencingplans. Of that number,7 plans were
preparedand submittedfor considerationfor
the Graves Circuit Court,with the Court ac
cepting5 of thoseplansandgrantingprobation
to the defendantsand incorporatingall or a
portion of the alternative sentencingplan. Of
the S defendants probated by the Court, one
defendant’s probation has beeninvoked and
one motion for revocationis now pending.

Theseresultsshowquite clearly that not only
doesthe sentencingjudge have a viable alter
nativeat sentencing,but the statehas a power
ful new weapon to utilize in the fight against
overcrowding in jails and prisons. This
resourcedeservesto be fundedfor the next
biennium and to be expandedso that other

judicial districts can avail themselvesof this
sentencingalternative.

Having spent the last 20 years in the legal
profession,including the past 12 yearson the
bench, I feel that I can makecertainobserva
tions basedon where we are comingfrom and
where we shouldconsiderheadingwith regard
totheovercrowding problem. l’his problemdid
not arise overnight and will not be solved
quickly; however, if we are to find asolution,
we must chartacoursenow and embarkupon
thejourney with as much dispatchas possible.

The Executive, Legislative, and Judicial
branches of stategovernmentmust makea
commitmentto realistically addresstheprob
1cm,identify theissues,andbe willing toagree
onsolutionsacrosstheboard,if we areto gain
anymeasureof success. We should take ad
vantageof thePAASP andthe momentum it
hasgeneratedand build upon and expand our
efforts.

JUDGE JOHN T. DAUGHADAY
52ndJudicial District
Graves Co. Courthouse
P.O. Box 428
Mayfield, Ky. 42066
502 247-8726

Judge Dauhaday received his J.D. from
the University of Kentucky in 1970. Hewas
Lexington CityAttomey from 1970-71, and
was in private practice from 1971-77. He
served as a District Judge for Graves Co.
1978-1983. Hewas president of the Ky.
District Judge’s Association 1 980-83. He
was elected Circuit Judge and he’s served
in that capacity since 1984.

tStatistics basedon Kentucky Corrections
Cabinet reportsandan article byToddMurphy,
staffwriter, Louieville Courier-Journal, "Maxi
mum Insecurity," January 7,8,9,1990.

**PftJSP is a joint private andstate-funded,
multiagencyeffortinvolvingtheDepartmentof
Public Advocacy, Developmental Disability
PlanningCouncil andthe PublicWelfareFoun
dalion. The initial grantorwas the Kentucky
Developmental Disability Planning Council
DDPC. For more information contact Dave
Norat at 502 564-8006.

Judge John T. Daughaday
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STATE OF JUDICIARY ADDRESS TO THE GENERAL ASSEMBLY OF
THE COMMONWEALTH OF KENTUCKY

MARCH 14, 1990

Governor Wilkinson, Lieutenant Gover
nor Jones,PresidentPro Tenzpore Rose,
SpeakerBlandford,Senators,Membersof
theHouse, Secretaryof StateErhler, At
torney General Cowan, Fellow Justices
andJudges,Circuit Court Clerks, Guests
of the General Assembly, Mends, my
family andmy fellow Kentuckians.

It is with a senseof duty andwith a sense
of pleasurethat I appearbeforethisjoint
sessionof theKentuckyGeneralAssemb
ly to deliver, asChiefJustice,myconstitu
tionally mandatedaddressof the stateof
the judiciaryin this Commonwealth,

Before proceeding with that task, I want
to pause- for a moment - to expressto this
GeneralAssemblyandto its predecessors,
on behalf of the nearly 2,300employees
of the Kentucky Court of Justice, our
deepestappreciation for your continuing
concern, interest and support of
Kentucky’s judicial system. The mutual
respectandcooperationbetweentheKen
tucky judicial branchof government and
the Kentucky legislative branch of
government is very rare in this country.
At a recent historic national meeting,
sponsoredby the National Conferenceof
StateLegislators, the Conferenceof Chief
Justices,andtheNational Centerfor State
Courts, to address the problem of legisla
tive-judicial relations, Kentucky was
repeatedly cited as an example of how
thesetwo branchesof government should
relate to eachother,while still preserving
and respectingeachother’s constitutional
duties and responsibilities. For your
leadershipin makingthis valuedanduni
que relationship possible, I salute you..
You certainlymakemy job easier,more
productive, and more rewarding,all of
which directly benefitsthose Kentucky
citizenswho areusersof thejudicial sys
tem.

When one ponders the condition of
Kentucky’s judiciary, one’s conclusion
dependsupon one’s perspective. For ex
ample, if you are the Chief Justice of
Kentucky, with a daily continuingstream

of complaints,problems,brushfires, re
quests for jobs, requestsfor pay raises,
requestsfor everything from pencils to
computers, and a myriad of other ad
ministrative problems, one would oc
casionally conclude that the Kentucky
Judicial Systemseemsto be boggeddown
in a miasma of mistakes, confusion,
delaysandincompetence.I am sure these
feelingsarenot unknownto the members
ofthe General Assembly,whoface similar
problemsand frustrationsona daily basis.

On theotherhand,if oneis a ChiefJustice,
or Court Administrator, of another state,
or if one isa staffmember of theNational
Center for State Courts, or if one is a
student of the judiciary, one views Ken
tucky as having the finest judicial system
in the United States, particularly with
respectto its constitutional andstatutory
structure. That viewpoint would cite the
uniform, integrated system, with the
SupremeCourt acting asaBoardofDirec
tors, with theChief Justice asChairmanof
the Board. That viewpoint would ac
knowledge that the total finding of the
courts by the General Assemblyprovides
a strong vehicle to solve the problems of
thebusinessofjudging, with regular input
by the GeneralAssembly.That viewpoint
would give accoladesto the General As
sembly and to the people of Kentucky

who, by the enactmentof the judicial ar
ticle in 1975,broughtKentucky’sjudicial
system out of the dark ages and into
leadershipin thiscentury.

BecauseI amChief Justice,andbecause
my time is filled with the thy-by-day
operationof thecourtsystem,I sometimes
neglectto think about andrecognizethe
absolutetruth of that secondviewpoint.
Daily fatigue and frustration sometimes
tend to diffuse the broad pictureof any
situation. Perhaps it is a matter of being
to closeto the treesto seethe forest. It is
my view, however, that, even with its
problems,clearlyKentucky hasthe finest
judicial systemin the UnitedStates.

All of you know that, for the past15-20
years,we have been in a litigation ex
plosion in this country,and in this Com
monwealth. Our caseload - at all levels
of the court system - has beenon the
increase.This increaseiscontinuingand,
although the rate of increasehas slowed
considerably, the difficulty and com
plexity factor of the caseshasincreased,
thus necessitatingmore andmore study
time and thought by jurors as they reach
their decisions.

Becauseof the assistancethe GeneralAs
sembly hasgiven us over the years,and
becausewehavemade many administra
tive changes,we havemanagedto handle,
at least in part, that increasinglycomplex
caseload. Our overall annualdisposition
rate hasincreasedand the overall length
of time for disposition of caseshas also
droppedevery year. The bottom line is
that we aregettingmore work done and
we aregettingit donemore quickly. The
positive achievementshavebeenprimari
ly due to the efforts of individual judges
who, afterrecognizingtheproblem,have
madegreatpersonalefforts, andhaveef
fectively used the technologicaland ad
ministrativedeviceswith which we have
provided them.

We haveaddressedtheproblem of appel

Chief Justice Robert F. Stephens

C
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late delay by the useof video taping sys
tems which are now installed in 37
courtrooms in the Commonwealth.
Today, transcriptsof evidenceare ready
immediately upon completionof the trial,
and six hours of testimony, which are
totally accurate andnot subject to human
error is available to litigants for $15.00
while a normal transcript would cost
$750-$1,000 and would take weeks or
months to complete. In long trials, the
results are evenmore dramatic.

SinceIhavelast talkedwith you, theFord
Foundation and the John F. Kennedy
School of Government, at Harvard,
honored Kentucky video courtswith one
of its $100,000innovation awardsfor ex
cellence in state and local government.
More than 1,000 applicants for those
awards arereceivedeachyear. Moreover,
Kentucky’s lead in theuseof videotaping
of trials is being followed by 12-15states,
andthe federal governmentWhile other
recordationsystemsarefloundering in the
past,our video system has thrust Ken
tucky into the 21st century. Our video
systemis the wave of the future. The
taxpayers and the litigants who pay the
freight in thejudicial systemarethedirect
beneficiariesof this system. Our commit
ment to further expand and improve the
systemis a firm one.

In 1986, the General Assemblypasseda
far reaching bill which mandatedthat the
Court of Justicedevelop a systemto keep
broad-based statistical data of the ac
tivities of theKentucky courts. Although
no fmancial appropriation wasmade in
that act, wehaverespondedby developing
a local-statecomputer information system
which will comply with themandate. We
have pilot projects - installed and
functioning - in 4 counties - Johnson,
Clark, Wanen andKenton. We arenow
ready to proceed, full bore, with the im
plementation of the statewidesystemand
meetthe mandate ofthe GeneralAssemb
ly. In our budget for 1990-1992we have
sought funds for installation of the com
puters - calledsustain - in 36counties. In
the foreseeablefuture, the information
mandatedby the General Assembly will
be available. Thissystemwill attack court
delayby allowing judges to managetheir
dockets andwill bring more "sunshine"
into the court system.

Sincethe implementation ofthe newjudi
cial article, in 1976-1978- the AOC has
beenresponsible for providing all court
housespace. Since 1976, with your ap
propriations, we have assisted local
governmentsinbuilding or remodeling40
courthouses. We have, in that process,
seenthe costof construction rise to $100

persquarefoot. Nearly 25%of the space
weprovide is for storageof the incredible
amountofpaperwork with whichwe have
beeninundated. Two years ago I made
mention to you of a "paperless court," I
canreport to you today that - in Jefferson
County - the process has begun. Two
so-calledlaser optical disc storage units
have been installed and are working.
Each storagedisc, about the sizeof an old
"78" record,holds 128,000pagesof legal
sized paper. A whole yearswork can be
literally kept in a small filing cabinet,
insteadof 1200-1500squarefeetof pre
cious and expensiveoffice space. A
readily accessibleand simpleindexmakes
the individual pagesavailablefor inspec
tion andprinting. Kentucky again, has
achieved a first. We would like to con
tinue with refining of this technologyand
broadeningits use.

We areplanninga statewidesystemtouse
modernfacsimilemachines. This system,
under special rules of procedure, will
serve litigants and attorneyswell by being
available to all circuit clerks offices. No
longer will litigants andattorneys suffer
the óxpenseandstressof meeting proce
dural deadlinesby oftenunreliable mail or
evenpersonaldelivery.

I take pleasure in reporting to the people
of this Commonwealththat the Kentucky
Supreme Court, with the help many
people,hasadopteda new andmore strin
gent codeof professionalethics. In order
to further sensitize attorneys as to their
ethical standards,we have passeda rule
which requires all law students to pass a
national examination on ethics before
they areeligible to even take the barex
amination. We have strengthened our
mandatory continuing legal educationfor
judges andlawyers. Along with theKen
tucky Bar Association, we have estab
lished a blueribbon commissionto study,
identify andeliminategender bias in the
legal professionandin the courtsof this
Commonwealth.The President of the
KBA andmyself, are In the processof
establishinga similar blue ribbon com
missionto search out and eliminate ra
cial bias in our judicial system. The
Kentucky Bar Association is in the
processof reviewing,with the assistance
of theABA, the entireprocessof lawyer
discipline.

One of the great weaknessesof the legal
systemin thecountry, andin Kentucky, is
thefailure of too many lawyers to involve
themselvesin the livesandneedsof their
community. Too manyofus have forgot
ten the traditional and historical role of
lawyers. As a beginning,we had passed
avoluntaryrule which authorizesthe in-

terestearnedon attorneys trust accounts
to be usedin a statewideprogram,called
IOLTA, whose purposeis primarily to
fund programswhich provide legal ser
vices for the indigent Recently, over
$200,000in grantsweremade. This is a
just beginning.

One last point in this area. Becauseof
the limited amount of funds - both state
and federal - available to provide legal
servicefor thepoor, I will soonpropose
to the Supreme Court a rule which will
require each and every attorney to
donate a regular amount of his or her
time for pro bono work. I believethis Is
asmall price for attorneys to pay for the
privilege of practicing law in this great
Commonwealth.

As I indicated earlier, much has been
done,but much,muchmoreremainsto be
done,sothat theKentuckyjudicial system
livesup to thosegreatpurposesfor which
it wasenacted. I can assureyou and the
people of the Commonwealth that each
and every member of the Kentucky
SupremeCourtis dedicatedto seeingthat
suchgoal is reached.

I will not dwell on the court of justice
budget. Suffice it to saythat I amkeenly
aware of the many monumental tasks
before you this session. Our budget,
which is somewhat less than 2.2% of the
Governor’s proposedbudget, is small, in
comparison to other demandsplaced on
you this session. Needlessto say, how
ever, it iscritical to thecontinuingsuccess
of thecourt system,andto the solving of
presentand futureproblems, that yougive
it every possibleconsideration. We have
appeared before both Appropriation and
RevenueCommittees andhave answered
questions. As all of you know, I am al
ways available - at your pleasure - to
answerany questions you might have or
to consider any suggestion you might
make. The budget document provided to
yourepresentsa realistic evaluationof the
needsof the Court of Justicefor the next
two years. Your favorable consideration
will be greatly appreciated.

So much for yesterday and today. What
about tomorrow? What about the decade
of the 1990’s. With your indulgence, I
would like to spend a few minutes more
of your precious time, and take out my
somewhatdusty crystal ball. I would like
to respectfully suggestsomeitems which
I.believeare deserving of your attention,
aswe enter the last decadeof this century

To begin with, I hopethat in the next two
yearsyou will give some thought to the
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processof selectingjudges in the Com
monwealth. There isno doubt in my mind
that ourpresentmethodof electingjudges
is one whosetime is coming to an end. 35
statesand the District of Columbia have
adopted someform of retention election.
As the big monied,special interests turn
their attention, and their money, to the
electionofjudges,thequality ofobjective,
non-political justice will diminish. I sub
mit that SB 308is a goodexampleof what
can andshould be done. Thisbill, will, in
my opinion, cure the only major flaw in
our judicial article.

A continuing problem is the compensa
tion of judges. We must continue to at
tract andkeep quality menandwomenon
the bench. In the past year, we have lost
4 circuit judges in our systemwho were
attracted by the muchgreatercompensa
tion offered by private finns. Financial
sacrifice will always be a part of public
service,but we must be surethat judicial
salarieswill keep pacesothat the allure of
the private sectordoesnot becomeover
wheitning. I would suggestto you that a
committee on judicial compensationbe
establishedby this body,andthat its task
be to evaluatejudicial compensation,on a
continuing basis.

In our circuit courts, over 53%of the civil
dockets are domestic relations cases.
Those casesare,normally, highly emo
tionally charged,andseemto last forever.
The impact of divorces on society, in
general, and on the affectedchildren,in
particular, canbe devastating. To be can
did with you, I’m not surethat anycourt
systemis doing a satisfactoryjob. I can
tell you that there is a school of thought
developing,albeit slowly, in thiscountry,
that recommendsthat many of the tradi
tional functions ofcourts in divorce cases
should be removed from the courts and
assignedto professionalswho are better
qualified to solvethoseproblems. Ido not
necessarilyagreewith those views,but, I
believe you should join with the court
systemand, at least,consider them.

Thisgeneralassemblyiswell awareof the
problem of the disparity of the caseload
in the district courts and circuit courts of
the state. In responseto the problem,
severalyears ago I created a systemof
regional judges, the main purpose of
which wasto assigncasesfrom the judges
who had an excessivecaseload to those
judgeswho did not I canreport to you
that while thoseefforts met with modest
success,the problem still exists. For ex
ample, in Letcher County, the circuit
judge has421 casesper year, while in
PulaskiandRockcastlecounties, the cir
cuit judge has 1,334 casesperyear. Yet,

the two men get the samecompensation.
The situation is the samein the district
courts. I must tell you that re-circuiting
and re-districting is the only answer.
When the circuits and districts were
created,in 1976and1978,there wasmuch
"guesstimating" in creating them. Since
then, populations have shifted and the
resulting changesin case loads have ex
acerbated the problem. Re-districtingand
re-circuiting area massiveandpolitically
risky task. This is particularly true when
one considers that re-circuiting also af
fects Commonwealth Attorneys. I sug
gestto you that the General Assemblyand
the Supreme Court createa long range
planning committee to work on thisprob
lem.

In thepastyear, I havehadtheoccasionto
review thework of thenewWorkers Com
pensationBoard andthe new Administra
tive Law Judges. In my opinion, the con
cept and thework product, have beensu
perior. I suggestto you that the General
Assemblyshould consider the creation of
a whole layer of Administrative Law
Judges to deal with the growing legal is
suesin the area of administrative law. It
seemsto me that the results achieved in
the workers compensationarea could be
duplicatedin thePublic ServiceCommis
sion, theDepartmentof Transportation,
Cabinetfor Human Resources,and all
other stateagencies.There is available to
you a wealthy of research done by the
American Law Institute in their proposed
model administrative code. I suggestthat
such a code - tailored to Kentucky’s needs
- would be a measurable improvement
over thepresentsystem.

From 1976 through 1979, I wasAttorney
General of the Commonwealth. During
that time, we developedthe so-called
unified prosecutorial system. Since1979,
I have beenon the bench and my ex
perience andinterest in the criminal jus
ticesystemhasnot lessened.Ifought long
andhard, in the late 1970’s, to retain the
system of County Attorneys and Com
monwealth Attorneys, most of whom are
part time. I nowbelievethat my advocacy
wasmisplaced. Effective prosecution at a
local level, and at an appellate level, I
believe would be better served and
achievedby the conceptof one full time
local prosecutor who would "handle" the
casesin thedistrict courts and in thecircuit
courts. Policies would be unifonn and
much waste,duplication andinefficiency
would be eliminated andprofessionalism
would be increased. The limited resour
cesavailable to prosecutorswould bebet
ter used. I know this is controversial, but
I believeit is an idea whosetimehascome.
I suggestto you that the GeneralAssemb
ly, the Attorney General, and the

prosecutorsof the Commonwealth,
shouldbegina studyof this problem.

Ancillary to the last suggestion,Is the
need for more full time public
defendersand a generous increase In
the compensation of these dedicated
and hard working men and women.
While theirs is not a "popular cause,"
the Department of Public Advocacy
truly servesasa champion and sentinel
of our most cherished legal principle.
innocent until proven guilty. Theirs is
an invaluable dedication to public ser
vice without which many would be
deniedaccessto justice.

Oneof the great criticismsthat thejudicial
systemsustainsis the fact that judgesdo
their work in the same local areaswhere
they are selected - by whatever method.
Prejudice or at least the appearanceof
prejudice, and favoritism, are thought to
be present. The people demand and
deservejudges who have no friends, who
have no bias, and who have no political
favorsto repay. Iknow this is an idealistic
dream,but it isonewhich canbeachieved.
For exampled, in North Carolina, trial
judgesdo not sit in thesamedistrictsfrom
which they areelected. It works. I would
like to suggestthat the General Assembly
and the Supreme Court, together, study
thisasa possibility aswe enter the 1990’s.

There are many other areasin which I
believe improvements in the legal system
could be made. I am sureyou havemany
ideas of your own. I hope you will con
sider these suggestionsin the spirit in
which they havebeengiven- with respect

As Senator Rosesaid to youin his speech
onthestateof legislativebranch,separate
ly wecan’t achieveanything, but together
we canaccomplish anything. Our state
motto-"United westand,dividedwefall"
- furtherremindsus ofthemutual benefits
of our continued partnership.

Thankyoufor your support in the past, at
present,andin the future.

Reprinted with permission of Justice
Stephens.EmphasisAdded
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KY’S NON-SUPPORTSTATUTE RULED UNCONSTITUTIONAL

On Februas’y 23, 1990 Kenton District
Judge Schmaedecke ru/ed Kentucky’s
criminal non-support statute unconstitu
tional. David R. Steele represented the
defendant in the action. The opinion and
views of David A. Steele follow:

COMMONWEALTH OF KY
V.

STEPHEN MILLS

This prosecutioncommencedon a felony com
plaint of flagrant non-support Preliminary
hearingwasheld andthe matter wasreferredto
the grandjuiy of Kenton Co. The Common
wealth returned an information for mis
demeanornonsupport under KRS 530.050but
without specification about the subsectionof
KRS 530.0301that applied to the factsof the
case.On the date the informationwasreturned
in opencourt, the defendantwas arraignedand
entered a plea of not guilty. The court set the
matterfor trial by the court on Dec.19, 1989.

Ajury demandwasfiled beforeDec.19, 1989
and by localrulethe previously scheduledtrial
becamea discovery andpretrialconference.At
the discovery-/pretrialconferencethe matter
wasset for trial in March 1990 andthe Com
monwealth, by its AssL Kenton Co. Atty., the
Hon. John Meier, electedtoprosecutethecause
under KRS530.050lb.

The defendant filed his motion to declareKRS
530.050lb unconstitutional. The motion,
with memorandum,was filed andoriginally
noticedfor hearingon Jan.30,1990.TheCom
monwealthrequestedand receivedadditional
time to respondto the Motion andmemoran
dum. The court set the matterfor hearing on
Feb. 20, 1990 and the court at the Jan. 30
appearanceaskedthe defendant’s attorneyto
servenoticeon theAny. Gen.of Ky. The record
of the pleadingsreflectsthat the defendantac
complishednotice on the Any. Gen .on Feb. 1,
1990by serving upon himacopyof themotion
I memorandum.The Commonwealthfiled its
memorandumonFeb. 16,1990.TheAtty. Gen.
of Ky. hasnot entered his appearancein this
casenor tendered a memorandumin support of
the Commonwealth’sposition.

On Feb. 20, 1990 the motionby the defendant
to have KRS 530.0501bdeclareduncon
stitutional washeard by the court. Presentfor
theCommonwealthwasthe Hon. John Meier,
Asst. Kenton Co. Attorney. The defendantwas
representedby the Hon. David R. Steele.No
appearancewasentered for the ALly. Gen.

The Commonwealthagainreassertedits inten
tion to proceed under KRS 530.050lb in
dicating that the proof would consist of the
payment record of the Kenton Co. Domestic
Relations Clerk which demonstratedlack of
compliance by the accusedwith a judgment
enteredregardingchild support

The Motion to DeclareKRS530.0501bUn
constitutionalrelieson Ky. ConstitutionSac-

tons 18 and 51. The defendant argues that
under Ky. ConstitutionSec.l8it is unconstitu
tional to imprison an accusedfor debt. He ar
gues that KRS 530.050lb doesprecisely
that.

The defendant alsobaseshis argumentof un
constitutionalityof KRS 530.050lbon Ky.
Constitution Sec.51 which requiresthat enact
ments of the GeneralAssemblyconformto the
title of the enactment

WhenKRS530.0501bwas enactedin 1988
the title to the enactmentread"An Act relating
to child support recovery and declaring an
emergency." He argues that the language of
KRS 530.0501bin no way relates to child
supportrecoverynoranyemergencydeclared
relating to child supportrecovery.The argu
ments of the Commonwealtharesetforth in its
memorandumfiled Feb. 16,1990.

The languageofKRS530.050lbappearsto
be plain andwithout ambiguity. There is no
language in the text of KRS 530.0501b
whichis commonlyassociatedwith criminality
of an accused. The statuterequiresno mens
rca, no proof of scienter noranyother stateof
mind nor fraudulent intent attributable to the
accused.The languagecreatesno elements of
factualproof which give riseto anyrebuttable
presumption.

Thelanguageof KRS530.050lbspeaksout
of obligation createdby judgment for payment
of child support. Enforceable debts of
numerousvarietyareoftentheresultofajudg
ment.

Thestatuterefersto the accusedasa"defendant
obligor." The term "delinquent" is, with only
one exceptionknown to the court, applied in
casesof debt and not to criminality of an in
dividual. The term "delinquent" is defined as
"... dueand unpaidat thetime appointedby law
or fixed by contract..." - Black’sLaw Diction
a,yRev. 4th Ed. West 1968. In the text of
KRS 530.050lb the term "delinquent" is
used as an adjective modifying the words
"defendantobliger". The statuteitself further
delineatesthedefinition of"delinquent" in that
it statesthat such conductis denoted whenthe
"defendant obligor" is:

"... [latel in meetingthe full obligation
establishedby suchorder andhasbeen
sodelinquentfor a periodof two 2
months duration."
- KRS 530.0501b

The languageof KRS530.050lbappearsto
authorize the imposition of imprisonmentsanc
tions if the accused hasfor two months not
necessarilyconsecutivepaid an amount less
than the full amountset out in the judgment
which made the defendantan obliger.

TheGeneralAssemblyentitled theenactment
which brought into existence KRS
530.0501bas"An Act relating to child sup
port recovery and declaring an emergency".
ThereforeKRS 530.050lb appearsto be

designedby the GeneralAssemblyto enforce
the collectionsof child support debt by useof
thecriminalsanctionof imprisonment.Neither
guilty knowledgenor guilty purposenor fraud
is constituentpart of the elementsof proof to
obtainaconvictionunderthe offendingstatute.
Further, while the intent of the General As
sembly in the enforcementof Child Support
obligations is a noble one, such noble intent
should not abolish the historicalcommonlaw
and statutory required elements of criminal
conduct.

The statutory enactment of K.R.S.
530.0501Bis directly at odds with the
statutory language of the preexistingICR.S.
501.0301which specificallyprovidesthat"a
personisnot guilty ofacriminaloffenseunless:
he has engagedin conductwhich includes a
voluntaryactor the omissionto performaduty
which thelaw imposesuponhim and which he
isphysicallycapableof performingemphasis
added.

While this Court is mindful the law generally
favors the presumption of Constitutionalityof
Ky. Statutesandfurtheris mindful that District
Court is not theforumfor generalconstruction
of statutes, that forum is the Ky. Court of
Appeals,andaccordingly is very reluctant to
passJudgment contraryto the presumption of
Constitutionality of Ky. Statutes, it is the
opinionof this Court that the statute in question
isso blatantly unconstitutional, thatto delaythe
entry of such a finding at this time would be to
deny this defendant his substantive and con
stitutional rights.

The Opinionof this Court doesnot affect the
constitutionality of K.R.S. 530.050-1a,the
preexisting criminal offenseof criminal non
support The Court believesthat K.R.S. 530.-
0501b clearly violates theprohibition con
tained in Sec. 18 of the Ky. Constitution. Since
the court has reachedthe decisionof uncon
stitutionality basedon Sec.18 of the Constitu
tion of Ky. it is not necessaryto consider the
issuesraisedby the defendant regarding Sec.
51 of the Constitution of Ky.

JUDGMENT
NOW THEREFORE, IT IS HEREBY
ORDERED, ADJUDGED AND
DECREED:
1. K.R.S. 530.05010,is determinedto be
unconstitutional in violation of Section 18 of
the Kentucky Constitution; and

2.Thecriminaloffensechargedin the informna
ton herein, which the Commonwealth has
based on K.R.S. 530.-0501b,is dismissed
with prejudice.

At Covington, Kentucky, this 23rd day of
February,1990.

WILLIAM L. SCHMAEDECKE
Judge
KentonDistrict Court 3rdDivision
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VIEWS OF
DAVID R. STEELE

The portion of the misdemeanornon-sup
port law KRS 530.05010,that the
KentonDistrict Judge ruled to be uncon
stitutional was likely enactedas theresult
ofpressureonthe Ky. Gen.Assemblyfrom
organizedspecial interest organizations
whoin theirzeal to legitimatelycollectpast
duechild supportdesire to useacriminal
remedy to collect a debt by useof extor
tionary tactics.It is an ethicalmaxim that
no lawyer may use threat of criminal
prosecutionin furtheranceof the collection
of a debtor lawful obligation. Such tactics
aredeemedextortionate.Thestricken per-
ton of the non-support statuteis no dif
ferent.

The offending statuteprovides nodefense
for non-payment. The nonpayingobligor
who has not paid for anytwo monthsis
guilty and there is no factual defensethat
can be raised. So if the defendant had a
goodreason,itis of no avail to him/her. As
far as KRS 530.05010,there is no
defensetononpaymentNotlossofjob,not
work relatedinjury where the employer
contestsliability, notdisabilityoranyother
numerous good reasons provides a
defense.

While there is a legitimate needfor non-
custodialparentsto paysupportfor their
minor or handicappedchildren, civil
remedies are available and effective.
Parentsunderaduty by court orderarising
from a civil proceeding who have the
ability to paycanbe heldin civil contempt
of court for this refusal to pay and suffer
similarjailpenaltiesandotherpenaltiesnot
availablein a criminal courtCourtsusing
their civil and equity jurisdiction can
fashion a remedyto meet the particular
needsof theparties in a supportmatter.In
a criminal action the court is often unable
to fashionacompleteremedysince often
the non-payment of child support is the
resultof the complainant’sviolation of a
court’s visitation order or some other
relevantorderoverwhich it hasno controL

The Cabinetfor HumanResourcesCHR
togetherwith local county attorneysand
privateattorneyswho take advantageof
this process too misuse the criminal
process to enforce delinquent child sup
port. Privateattorneyscontributeto abuse
this processbecausethey use it to gain
advantagein a collateralcivil proceeding
aspartof theirdomesticpractice.

The processsometimesgoes as follows
with stepseliminateddependingonwhere
the matter starts:1. A non-custodialparent
in a paternity, custody or dissolution
proceedingis placedunderacivil duty to
provide a determinedamountof child sup
port. 2. For somereasonbeit a numberof
factorsthe non-custodialparentis unable
to pay the determinedamount3. If the
custodialparentis onAFDC theCommon-

wealththroughthe CHR on the relationof
the IV-D recipient lodgesa criminal non
support complaint alleging non-payment.
4. The non-custodial parent-client is
charged with the misdemeanorcrime or
felony, if flagrant of non-support,there
usuallybeingnoenquiryat this pointabout
whether the obliger parenthas the ability
to pay. 5. The obligor appearsin courtand
is arraigned foracrime.Whereheisunable
to pay support becausehe lacks the ability
to pay he likely qualifies for a public
defender.6. Often timeshis attorneyad
vises the non-custodialparent-client that
the offer of the Commonwealthin aplea
negotiation is that in exchangefor a guilty
plea thedefendantwill receiveasixmonth
sentencewith probation conditioned on
timely paymentof child support for the
next two years the longest probation
authorizedforamisdemeanor.Theclient,
possiblyafraid of theoutcomebeforethe
judgeor the uncertaintyof the outcome
beforethe jury, seeingaresultthat for the
immediatefuturekeeps him from jail is
easily persuadedby his attorney to go
alongwith the worked out plea. Where
that same person is not representedby
counsel becausehe may not qualify for a
public defenderhe viewsthis plea process
asan easyway out of an expensivepredica
ment that he can ill afford to endurefor
long. 7. Judgment is enteredaccordingto
thepleaagreement At this time and in
manycasesthe courts condition probation
on the payment of a certain amount,now
calculatedwith referenceto the "federally
mandated"I hatethosewords support
guidelines. But in a criminal court the
safeguardsinherent in the determination as
it relatestoinability to pay aswell as taking
of proofas to other sourcesfor supportfor
thechild arenot present In short the court
only applies guidelinesto the accused’s
half of the question without necessarily
considering the custodial parent’s resour
ces nor providing for adequatediscovery
of other resources.

You mayalso have a districtcourtattempt
ing to replace or supercedean otherwise
valid circuit court judgment as to the ap
propriate amountof child support.Now
two courtshave inconsistentorders regard
ing the client’s liability and both claim
jurisdiction.

A few short weeks later a payment is
missed. The client’s probation is often
easilyrevoked for violation of the condi
tionsof probationbecausethe questionno
longer is "could you make the payment?"
but rather becomes"did youmakethe pay
ment?" This is a subtle but importantdis
tinction tothe client His immediateliberty
is at stake.There is an irony to be pointed
out about this process.It is that every day
in this Commonwealthour courts accept
pleas from defendants from the crime of
nonsupport after the court has already
diligently inquired and found that the
defendantis unable for lack of funds to
retaincounseland therefore hasbeenap
pointed a public defender. Evidence is
clear of the client’s inability to pay for
essential legal servicesbut this essential
element of proof negatingcriminal non-

supportis disregardedin therush tojudg
ment.

In Kenton Co. evenbeforethe adoptionof
the stricken statutein 1988 the criminal
misdemeanornon-supportstatutehadbe
comethe Commonwealth’stool of choice
in the enforcementoffederalW-D obliga
tions. With few exceptionsthe resultis the
poorareputting thepoor in jaiL Thenon-
custodialparent-clientnow hasacriminal
recordwhichcreatesadditionalhurdlesto
the non-custodialparent-clientseeking
employmentso that supportin anyamount
canbe paid.

The remedyfor this is for courts to enforce
their civil judgments establishingthese
legal obligations. There areexamplesof
knowing and intended nonpayment of
child supportwhicharecriminalin nature.
The criminal law may be the appropriate
way to handle that matterbut it should be
remembered that the penal code is
designedto punish and not extort. The
criminal law shouldnot be the first tool the
Commonwealthlays hold of to enforce
civil supportobligations. If the Common
wealthinsists on using the criminal law to
satisfydebtobligationsasitstool ofchoice,
defenseattorneysshould advisetheir
clients that jury trials area curb to such
abuse.

Becauseof the political volatility of the
issuessurrounding collectionof pastdue
child supportand the fact thatjudgesmust
run for election in Kentuckyyou may not
getajudgewhowill exerciseindependence
of thought

As I haverepresentedclientsin numerous
courtsIhavehadseveraljudgestellme that
thepublicwill not acceptparticularposi
tional haveadvocateddespitethe fact that
theargument waswell within the law and
authorizedby the statutes.The judge pos
sessesmuch discretionandmay honestly
feel that good judgmentrequireshim to
ruleagainst my client. That I can accept
But as a representativeof your client you
mustrecognizethat he is also telling you
that if your client is travelling againstthe
current ofpublic opinion, asthejudge per
ceivesit, thenwhile heir on thebenchyour
client loses even if the position is
meritorious. My response to that is to go
get the opinion straight from the horse’s
mouth. Have thecourt swearin ajury and
try it to that very public the court saysit
knowsso well. My experienceis that the
public is not nearly as severeas the judges
believeandespeciallysowhenit comesto
misdemeanorsentencing.

Kenton County hassoughtreviewofJudge
Schmaedecke’sruling in Commonwealth
v. MilLr. The defensehascross-appealled
basedonSection51 of the Kentucky Con
stitution.

DAVID R. STEELE
Osborne,Hillmann & Trusty
#121,FIfth StreetCenter
525 W. 5th Street
Covington, KY 41011
606261-5000
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23%OF YOUNG BLACK MALES UNDER CORRECTIONAL CONTROL
More Young Black Males UnderCorrectionalControl in the U.S. Than in College

Overview

For close to two decades, the criminal
justice system in the United Stateshas
beenundergoing a tremendousexpansion.
Beginning in 1973, the number of
prisoners,criminaljusticepersonnel,and
taxpayer dollars spent has increased
dramatically, with new recordhighsnow
beingreachedeachyear. Between 1973
and1988,the numberof felonsinstateand
federal prisons al1nost tripled from
204,000to 603,000. By 1989,the total
inmate population in ournation’s priso9
andjailshad passedtheonemillion mark.

Recordnumbersofpersonsarealsobeing
placed underprobation or parole super
vision.3Theseaspectsofthecrimninaijus
tice system are sometimesoverlooked
when the problems of prison and jail
populations and overcrowding are ex
plored.

Theextendedreachof thecriminaljustice
systemhasbeenfar from uniform in its
effects upon different segmentsof the
population. Although the number of
womenprisoners has increasedin recent
yearsat a more rapid pacethan men, the
criminal justice system as a whole still
remains overwhelmingly male - ap
proximately 87%. And, ashas beentrue
historically, but even more so now, the
criminaljustice systemdisproportionately
engagesin minorities and thepoor.4

Impact of the Criminal
Justice System

This report looks at the impact of the
criminaljustice systemasawholeon the
newgenerationof adults - thosepeople
in the 20-29age group. In particular, it
examinesthe devastating impact that the
criminal justice system hashad on the
livesof youngBlackmenandBlack com
munities.

This report doesnot attempt to explain
whether or why Blacks are dispropor
tionately involved in the criminal justice
system. Other studies have attempted to
documentwhether Black males commit

more crimesor different typesof crimes
than other groups, or whether they are
merely treated more harshly for their
crimes by the criminal justice system
Instead,this reportlooksat theendresult
of that large-scaleinvolvement in the
criminal justicesystem,andhighlightsthe
implications this raisesfor crime control
policies.

Using data from the Bureauof Justice
Statisticsand the Bureau of the Census,
wehave calculated the rates at which dif
ferent segmentsof the 20-29 age group
come under the control of the criminal
justice system. The analysislooks at the
total number of persons in state and

TABLE 1

1989 CRIMINAL JUSTICE Cowwoi RATES

PopulatiOn
Group
20. 29

State
PrIsons Jails

Federal
Prisons Probation Parole TOTAL

Criminal
Justice
Control

Rote

Mis

White 138,111 94,616 15,203 697,567 109,011 1,054,508 6.2%

Black 138,706 66,188 7,358 305,306 92,132 609,690 23.0%

Hispanic 36,302 24,357 6,155 134,772 36,669 238,255 10.4%

TOTAL 1,902,453 8.4°!

Fn.*.irs

White 6,320 7,099 944 141,174 8,712 164,249 1.0%

Black 6,072 6,095 665 58,597 6,988 78,417 2.7%

Hispanic

TOTAL

1,509 2,036 488 29,850 3,210 37,093

279,759

1.8%

1.3°!

American Correctional Assoc.

The grim figures in thestudy "areover
whelming to us," said Tony Travisono,
executivedirectorofthe American Correc
tional Association, which represents
24,000 corrections professionals.
Travisonotracesthe problem through"at
leastthelast30yearsduring which inner-
city youngsters who are denied oppor
tunities for decenteducationsandjobs just
fell into the criminaljusticesystem"
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federal prisons, jails, probation, and
parole, and comparesratesof crimina’
justicecontrol byrace,sex,andethnicity.
Becauseof theunavailabilityof complete
datain somecategoriesof theanalysis,the
total rates of control should not be con
sidered exact calculations,but rather,
closeapproximationsof the numbersof
personsin the system. As described in
"Methodology," in all caseswheredata
were lacking, conservativeassumptions
wereusedin makingcalculations.Suffi
cient data were not available to analyze
criminal justice control rates for Native
Americansor Asian Americans.

Our findings areas follows:

‘Almost 1 in 423 Blackmenin the age
group 20-29 is either in prison, jail, or
probation, or paroleonanygivenday.

‘For whitemeninthe agegroup20-29,one
in 16 6.2% is under the control of the
criminaljustice system.

‘Hispanic male rates fall betweenthese
twogroups,with I in 1010.4%within the
criminaljustice systemonanygivenday.

*Although the number of women in the
criminaljusticesystemismuch lower than
formen,theracialdisproportionsareparal
teL For women in their twenties,relative
ratesof criminaljusticecontrol am:

Black women - one in 37 2.7% White
women-onein 1001%Hispanicwomen
- one in 56 1.8%

*The number of young Blackmen under
the control of the criminal justice system
- 609,690 - is greater than the total
numberof Black menof all ages enrolled
in college- 436,000as of 1986. For
white males, the comparablefigures are
4,600,000 total in higher educationand
1,054,508ages20-29in the criminal jus
ticesystem.

‘Direct criminal justice control costs for
these609,690Blackmenare$2.5billion a
year.

‘Although crimeratesincreasedby only
2% in the period 1979-88,the number of
prisoninmatesdoubledduring that time.

Thesefmdingsactuallyunderstatethe im
pact of presentpoliciesuponBlackmales
ages20-29.This is becausethe analysis
presented here covers criminal justice
controlratesfora singleday in mid-1989.
Sinceall componentsof the criminal jus
ticesystemadmitandreleasepersonseach
day, though, the total numberof persons
processedthroughthe systemin a given
yearis substantially higherthanthesingle
day counts.Forthis reason,theproportion
of young Black men processedby the
criminaljusticesystemoverthecourse of
a yearwould be evenhigherthan 1 in 4.

Implications for SocialPolicy

The findings of this study, particularly
those pertaining to young Black men,
should be disturbing to all Americans.
Whateverthecausesof crime - be they
individual or societal- we now have a
situation where 1 in 4 Black men of the
new adult generation is underthe control
of the criminaljusticesystem.

The implications of this analysisfor social
policy both within and outside the
criminaljustice systemarefar-reaching:

1. Impact on the life prospectsfor
Black males

The repercussions of these high rates of
criminaljusticecontrol upon young Black men
are greater than their immediate loss of
freedom. Few would claimthat today’sover
crowdedcorrectionssystemsdo muchto assist
offendersinbecomingproductivecitizensafter
release. Despite the ideal that offenderscan
"pay theirdebt to society,"the fact is that most
carry thestigmaofbeingex-offendersfor some
time to come. Thus, given theseescalating
ratesof control, werisk the possibilityof writ
ing off an entire generationof Black men from
having theopportunityto leadproductive lives
in our society.

2. Impact on the Black community

For the Black community in general,, nearly
one-fourth of its youngmen are underthe con
trol of the criminal justice systemat a time
when theirpeersarebeginning families,learn
ing constructivelife skills, andstarting careers.
The consequencesof this situationfor family
andcommunity stability will be increasingly
debilitating. Unless thecriminaljusticesystem
can be usedto assistmore youngBlack males
in pursuingtheseobjectives,anypotentialposi
tive contributions they can maketo the com
munity will be delayed,or lost forever.

A particularly ominous trend further em
phasizesthis point. At the sametime that an
increasing proportionof Black malesages20-
29 have comeunder thecontrol of the criminal
justice system,Black malecollegeenrollment
fell by 7% in the decadefrom I976-86. The
cumulativeeffectof theseseparatemeasuresis
that fewer Black males are being preparedto
assumeleadershiprolesin their community.

3. Failure of the "get tough" ap
proach to crime control

In manyrespects,the pastdecadecanbeviewed
asan"experiment’in the "get touch" approach
to crime. Proponentsof this policy contendthat
crackingdown oncrime throughincreasedar
rests,prosecutions,andlengthy sentenceswill
have a deterrent effect on potential
lawbreakers.Yet even with a tripling of the
prisonpopulationsince 1973, at tremendous
financial cost, victimization rates since that
time have declined less than5 percent

4. Implications for the "war on
drugs"

National drug policy director William
Bennett’sdrugstrategysimilarly emphasizesa
law enforcementapproachto a socialproblem.
This approach is likely to resultin evenhigher
ratesofincarcerationfor BlacksandHispanics
sincedrug law enforcementis largely targeted
against "crack," more often used by low-in
comeBlacks andHispanics.As drugoffenders
make up an increasing shareof the prison
population,the non-white prison population
will become disproportionately larger. In
Florida, for example, Blacks inmates now
makeup 73.3 percent of all drug offenders,
comparedto 53.6ercentofprisonadmissions
for other offenses.

The Bennettproposaltolockupmoreoffenders
is hardly a novel one. For more than twenty
years, politicians have campaignedon this
basicplatform. A continuedemphasison law
enforcementat the expenseof preventionand
treatmenthaslittle hopeofachievinglong-tenn
results.

5. Strategies for more effective
criminal justice policies and
programs

While the reasonswhy Blackmenenterinto the
criminaljusticesystemare complexand need
tobeaddressedwith long-termvision,thereare
immediateopportunitiesfor change through
the criminal justicesystem. Thegoalsof such
changesshould be to reducethe harmcaused
by the systemand to reduce the likelihood of
offendersreturning to thesystem.Theoutlines
of sucha strategy axe as follows:

‘Divert as manyyouthful, minor andfirst-time
offendersaspossiblefrom the criminaljustice
systementirely. Diversion programs, dispute
resolution processes,counseling andother
moresatisfactorymeansfor modifying offen
sivebehavior could be usedmore frequently
than they arenow.

*Reversethe trend to "criminalize"social
ly undesirableactsandtoincreasecriminal
penaltiesas a meansof controllingpublic
behavior. Mandatoryandlengthy prison
termsadd to correctionalpopulations,but
do little to reducecsime.

‘Jail andprisonshouldbe sanctionsof last
resortfor offenderswhocannotbediverted
from the system. A range of community-
basedsentencingoptions exist which are
lesscostly and moreeffectivethanincar

National Urban League

Billy Tidwell, research directorof the
NationalUrbanLeague,saidthestudy
underscoredthe league’s "longstand
ing concernabout thecondition of the
African-Americanmale. Onceagain,
we arereminded that large segments
of the African-Americanpopulation
lack opportunity to participate effec
tively in society’smainstream."
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ceration. More could be madeavailable
throughlegislativeappropriations.These
include:

- restitutionto victims
- communityservice
- intensiveprobationsupervision
- treatmentprograms
- employmentandeducation
- communitycorrectionsprograms

‘Utilize thesentencingprocess- the one
point in systemwhen thereis the oppor
tunity to craftameaningfulresponseto the
needsof victims, offenders,and the com
munity - to counteractthe trendtoward
increasing criminal justice control over
Blackmales.Thiscanbeaccomplishedby
individualjudgesadoptingconstructiveal
ternatives and by developing true
rehabilitative programs designed to
reversecurrentcorrectionalpriorities.

6. The need for a broad approach to
crime and crime control

The problem of cries is one that can not be
solved entirelyby the criminal justice system.
Even with the most resourceful police,
prosecutors,judges, and correctionsofficials,
the criminal justice systemis designed to be
only a reactivesystem,not oneofprevention.

At thesametime that the nation hasengagedin
a criminal justicecontrolstrategyoverthepast
decade,funding to addressthe conditions that
contributeto crime has declined. While the
criminal justice systemhasprocessedyoung
Black men ages16-24remainsat 24%. Ad
ding thenumbersof personsdiscouragedfrom
or not "officially" in the labormarket would
resultinasigniflcantlyhiherflgure.Itis time
nowto"experiment"in cnmecontrolbyattack
ing those socialfactorsthat manybelievepro
vide a more direct link to crime,such as un
employment, poverty,andsubstanceabuse.

Conclusion

The problem of crime is a complex one
andwill not be resolvedovernight.Rather
than viewing the solution as hopelessor
too long-term,though, there arereal and

immediateactionswhichcanbe takento
prevent the next generation of Black
malesform furtherswelling the ranksof
correctionalpopulations.

Someof thesestepsinvolve a change in
priorities and emphasis within the
criminal justice system. Programsand
policies exist in jurisdictions around the
countrywhichoffer modesof more con
structive resolution of criminal justice
problems.

Addressingthe conditions which lead to
crimein the first place is a broad agenda
whichrequiresseriousthought, attention,
and action. The decisionsmade today,
though, in the areasof policy, programs,
and funding, will determinewhetherthe
criminal justice system exertsas much
control over the next generationof Black
malesasit doesfor the current generation.

Methodology

The dataonwhich thesecalculations are made
aretakenfrom reportsof the Bureauof Justice
Statistics of the Departmentof Justice, the
Bureauof theCensus,andthe Departmentof
Education. A breakdownof the incarcerated

populationby age, sex,andracewas available
forstateprisoninmates1986andjail inmates
1983.Dataon sexandrace,but not age,were
available for federalprisoners,probationers,
and paroleesall 1986. Data for the agedis
tribution for stateprisonersandjail inmates
wereusedto developa ratio of the proportion
ofeachgroup ofprisonersi.e. maleandfemale
whites,Blacks,andHis,anicsin the 20-29age
group. Theseproportions were as follows:
WhiteMales - 49.6%; Black Males - 52.4%;
Hispanic Males - 51.6%; White Females-

52.7%; Black Females - 52.8%; Hispanic
Females- 60.0%.

This ratio was then used to developestimates
by agefor federalprisoners,probationers,and
parolees. Whileparoleesand federalprisoners
areprobably older on average than the state
prison population,probations are probably
younger. The greaternumberof probationers
would thereforemake the overall estimateof
the 20-29agegroupaconservativeone. While
some margin of error is inevitable in these
estimates,it seemsreasonableto assumethat it
is not of a substantialnature.

Rates of criminal justice control were then
developedfor all partsof the systemfor 1986
exceptfor 1983 figures for jail. Thesefigures
were thenextrapolatedto June 1989,basedon
thepercentageincreasefor eachcomponentof
the system. The mostrecent overall population
figures available were: stateand federal

TABLE 2

MALE PAsucipAnopi IN CRIMINM. Jusrct
AND HIGHER EDUCATiON

Number
in millions

4

3

2

BLACKS WHITES

Rep.Conyers

Rep. John Conyers,D-Mich., a leaderof
the Congressional Black Caucus and a
member of the House Judiciary
Committee’scriminaljustice subcommit
tee, said the report "finally gives some
substanceto the crimes of genocideof
young black males."

Conyers saidthe studychallenged"the in
creasingseverity of punishmentas the
main strategyin the criminal justice sys
tem. It won’t work. Whatweneedinstead
arealternativestoincarceration,drugtreat
ment, and to go in-depth into education,
employment,housingand health- that
quadrangle of social concernswhich
spawnthecrime andviolence."

April 1990/TheAdvocate13



prisons-June1989;jails- June1987;probation
andparole- December1988. Annual growth
estimatesof 5% for probation,10%for parole,
and6% for jails, basedon trends for the past
two years, were usedto derive June 1989
population estimatesbasedon the 1987 and
1988 data.

Theuseof overallpopulationincreasesresults
in someadditional marginof error in thetotal
population figures. For example,available
dataappeartoindicatethatthezateofincrease
for prisonersfor the period 1986-89has been
greaterfor Blacks,Hispanics,andwomen than
for the populationas a whole. Reportsalso
indicate that Blacks make up an increasing
shareof the total numberof drug arrests,a
majorsourceof the increasingcriminal justice
populations.Therefore,the totalcriminal jus
tice control rate for Black malesis probably
understatedin thecalculations.

Cost figure for various componentsof the
criminaljustice systemare those citedby the
Departmentof Justice in Reportto theNation
on Crime and Justice: SecondEdition, 1988.
Many observers believe that current cost
figures are substantially higher than those
presentedhere. For example,wehaveusedthe
figureof$l1,302peryearforstateprisonersin
1984from the Report. Manycurrentestimates
for costs of incarcerationare in the rangeof
$ 15,000-25,000peryear.

Population figures within eachcategoryaxe
basedon CensusBureauestimatesof the U.S.
residentpopulation.

As the available data for Hispanicsarefairly
limited in mostinstances,theseresults should
be interpretedwith caution.

MARC MAUER
AssistantDirector
The SentencingProject
918 F. St.,N.W., Suite 501
Washington, D.C. 20004
202628-09871
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UnitedStates,1986,and‘Prisonersin 1988."

tmSeeTheSentencingProject,"A NationofOne
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EQUAL OPPORTUNITY?

DPA
KY StatePolice

%Blacks

4%
31%

Racismis not merelyonesin amongmany,
itis a radicalevil dividing the humanfaith
ly and denying the new creation of a
redeemedworld. To struggleagainst it
demandsan equallyradicaltransformation
in ourown mindsand heartsas well as the
structureof our society.

The structuresaxesubtly racist, for these
structuresreflect the values which society
upholds. They aregearedto thesuccessof
majority and the failure of the minority.
Members of both groups give unwitting
approvalby accepting things as they are.
Perhaps no single individual is to blame.
The sinfulness is often anonymousbut
nonethelessreal. The sinissocialinnature
in that each of us, in varying degrees,is
responsible.All of us in somemeasureare
accomplices.

Brothersand Sistersto Us

Pastoralletterof the UnitedStatesCatholic
Bishops
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PREGNANT AND IN
PRISON

HouseandSenateconfereesmet to recon
cile differences betweenbills passedto
reauthorizethe federalprogramproviding
special food assistancefor low-income
pregnant women, infants and children
WIC. Becauseof budgetrestraints,only
abouthalf theindividualseligible for this
assistanceactually receiveit. But one
group specially in need - pregnant
women in jails and prisons- axe specili
cally excluded from the program by a
regulation of the U.S. Department of
Agriculture. The House-passedWIC bill
would removethis bather,andtheSenate
shouldacceptthatprovision.

The prison population of this country is
growing enormously,but the numberof
women incarceratedis increasing at a
much faster rate than that of the male
population.Of the 31,000or so women
now in prison, about 10% present special
problems becausethey are pregnant.
Many have beendrug usersandalcohol
abusers whosebabies are alreadyat great
risk. But the obstaclestoasuccessfulpreg
nancy axe increasedif specialattentionis
not paid to their nutrition. A survey con
ductedin38statesrevealedthat 58%of the
institutionsserveexactly the samediet to
pregnantinmatesasto othersandin most
casesthatdiet doesnot meetthe minimum
recommendedallowancesfor pregnancy.

The Houseprovision doesnot require that
WIC money be usedfor prisoners.Itsimp
ly makesthatoptionavailableto thestates.
Nor does the proposalprovide any addi
tional federalfundsfor this purpose.Why
then,shouldstatesdivertanyof thescarce
money to offenders somewould find un
worthy of help? First, of course,because
thereal beneficiariesarebabiesfor whom
an extra egg, an extracartonof milk or a
pieceof cheeseevery day can madea life
saving difference.Second,if one chooses
tubehardheadedaboutit, becauseimprov
ing prenatal nutrition costs societylessin
the long run. Prisoners’babieswith health
problems must be caredfor with public
funds; eventhe healthy onesalmostall go
into foster caresoonafterbirth.

Finally, decentcaremustbe given to these
womenbecausethey are in the custodyand
careofthe state, which hasaspecialobliga
tion for their welfare. Unlike pregnant
womeninthecommunity,prisonerscannot
expecthelp in the form of supplementary
food from family, friendsor charity.They
areentirelydependenton theprisonsystem
for what they eat andfor the medicalcare
they receive.The House bill recognizes
society’sobligationsnot only to theseun
fortunatewomen but to their completely
innocentchildren. The Senateshould go
along.

Copyrighted1989,TheWashingtonPost
September12,1989,Reprintedby perniis
sion.

THE RESURGENCE OF RACISM THE
"NOEBEL PRIZE" FOR CIVIL LIBERTIES IS
AWARDED

On January19, 1990Kentucky’sAnneBraden
was awanledthe first annualRogerBaldwin
Medalof Liberty from theNational ACLU for
her 41 yearsof work for civil rightsandcivil
liberties. Partof her remarksfollow:

We needto mount a massivecounter-of
fensive against the resurgenceof racism
that we’ve seenin the past two decades.
Not just becauseweall knowracism is a
bad thingbut becauseunlesswedo mount
such an offensive, there may not be any
freedomfor any of us in the future.

We live in a societythat wasactuallybuilt
onracism;thiswasthefactor that from the
beginningcontradicted andcorruptedour
democratic ideals. Therefore, because
this is thebase,it hasalwaysoccurredthat
when a struggle was mounted against
racism,a struggle that involvedwhites as
well as peopleof color, the doors to a
better societyopenedwider for us all. All
of our history proves this. It wastrue in
the anti-slaverymovement; it was true
during Reconstruction;it was truein the
unionmovementin the 1930s; andit was
certainlytruein the 1960s.

I feel compelled to talk about this now
because,aswe enter the 1990s,I feel we

areat a crossroads on this issue. It’s a
seemingcontradiction. On the one hand,
we areat a moment in time when it is
possible to build truly multi-racial coali
tions aroundprimary issues- the environ
ment, housing,economicjustice, rebuild
ing our cities - and that’s happening in
many places. We areat that momentbe
causemore andmore white peoplereally
areready to movebeyond racism. That
hascome about becausethe strugglesfor
racial justice, in which we’ve all been
involved,really did openup minds to new
ways of thinking. And let us not forget
that peopledied for this moment.

Yet at the same time we see this great
opportunity, we also seean alarming rise
in racism - racist violence,bombs killing
a judge and civil rights attorney in the
South and threatening our civil rights
leaders andthe "respectable" racism that
has madethat violencepossible- a whole
generation of whites that has grown up
hearing from their national leaders that
now it is whites who are being dis
criminated against.

Photo courtesyof andarticle reprintedby
permissionof theAmericanandKentucky
Civil Liberties Unions.
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PUBLIC ADVOCACY COMMISSION

In 1972 theGeneral Assemblyenactedlegisla
tion to createastatewidepublic defendersys
tem in responseto thelitigation thatoriginated
in CampbellCo. challengingthe requirement
that a lawyer had to representan indigent
criminal defendantpro bono.SeeBradshawv.
Ball, 487 S.W.2d 294 Ky. 1972.

KRS Chapter 31 set up a statewide public
defender systemwhosefundingwassharedby
county fiscal courts and the state, with the
ultimateresponsibilityon the fiscal court for
anymoney shortfalls. When established,the
public defender’soffice was within the Justice
Cabinet.Its first headwasTony Wilhoit.

In 1982the GeneralAssembly enactedlegisla
tion, KRS 3 1.015, that createda Public Ad
vocacyCommission.DPA became part of the
Public ProtectionandRegulationCabinetin
1982.

ThePublicAdvocacyCommissionreviewsand
adoptsan annualbudget for DPA andprovides
support for budgetaryrequeststo the legisla
ture. Upon a vacancyof the Public Advocate
position,theCommissionrecommends3attor
neysto theGovernorfor appointmentasPublic
Advocate.

The Commissionis chargedwith insuring the
independenceof the Departmentof PublicAd
vocacy. It is a 12 personCommission.Each
personserves a 4 year term. It is currently
composedof the following persons:

Law SchoolDeansor Designee
3 Positions

1. SusanKuzma - Appointed August 16,
1989 to the unexpiredterm of Kathleen
Bean.Her termwill expire July 15, 1990.
She was appointed by Dean Barbara
Lewis of theUniversityofLouisville Law
School to the Commission.Shereplaced
KathleenBean.

2.John Batt replacedWilliam H. Fortune
whoseterm expiredon July 15, 1989.His
term expires September18, 1993. Bait
was appointed by Dean Rutherford
Campbellof the University of Kentucky
Law SchooL

3. William R. Jones-CurrentChairofthe
DPA Commission. Appointed July 15,
1982. ReappointedMarch 4, 1985 and
September13, 1988.His term expiresJuly
15, 1992. FormerDean1980-1985of
ChaseSchoolofLaw.He receivedhis J.D.
from theUniversityof Kentuckyin 1968,
and his LLM. from the University of

Michigan in 1970. He is currently a
Professorat ChaseLaw School.He was
appointedandreappointedby DeanHenry
L. Stephens,Jr. of ChaseLaw SchooL

Governor’s Appointment From KBA
Recommendations2 Positions

4. Robert W. Carran - First appointed
February29, 1984 by Gov. Collins and
reappointed by Gov. Collinson February
5, 1986 and reappointed on October 10,
1989 by Governor Wilkinson. His term
expires July 15, 1993. Bob is the lawyer
administratorof the Northern Kentucky
Public DefenderSystemserving Boone,
Gallatin and Kenton Counties. He is a
1969graduate of ChaseLaw School.He
isa memberof the KACDL. He replaced
Henry Hughesof Lexington on the Com
mission.

5. Allen W. Holbrook - Appointed May
23, 1986by Governor Collins from KBA
list. His term expiresJuly 15,1990.Allen
is with the firm of Holbrook, Wible and
Sullivan, 100 St. Ann St., Owensboro,
Kentucky. Prior to private practice, he
worked as both an appellate lawyer in
Frankfort and trial lawyer in Morehead
with DPA, andservedas a federal public
defenderfor the EasternDistrict of Ken
tucky, Lexington. He is a Board member
of theKentucky Associationof Criminal
DefenseLawyers.HereplacedMax Smith
of Frankfort on the Commission.

COMMISSION CHAIRS
AND THEIR TERMS

Anthony M. WIlhoIt from September29,
1982 to October 28, 1983.

Max Smith from October 28, 1983 to
January 6, 1986.

Paula M. Ralnesfrom March 21, 1986to
June10, 1986.

William R. Jonesfrom October10, 1986
to Present.
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Kentucky Supreme Court
Appointments2 Positions

6. Susan Stokley-Clary - Was reap
pointed on June 29, 1989. She was
originally appointedJune26, 1985by the
Courtof Justice.Her termexpiresJuly 15,
1993. Susan is the Supreme Court Ad
ministrator,andservesas GeneralCoun
sel for the SupremeCourt of Kentucky.
Sheis a 1981 graduateof the University
of KentuckySchoolofLaw. She replaced
Frank Heft of the Louisville Public
DefendersOffice on the Commission.

7.Martha Rosenbergwasappointed on
July 17, 1989 to the unexpiredterm of
MargaretH. Kannensohnby theCourt of
Justice.Her term expiresJuly 15, 1990.

Governor’s Appointment From
Protection and Advocacy Advisory
Board Recommendations1 Position

8. DeniseKeene - Appointedto an unex
pired termonMay 16, 1989by Governor
Wilkinson; reappointedby him on Oc
tober 10, 1989. She is an certifiedpublic
accountantin Georgetownand is Presi
dent of the Ky. Associationfor Retarded
Citizens.Theyoungerof her two sons is
multi-handicapped.Her term will expire
on July 15, 1993. She replaced Helen
Cleavingerwho servedon the Commis
sionAugust1987-May 1988.

Governor’s Appointments
2 Positions

9. Gary D. Payne - Appointed May 16,
1989by Governor WallaceWilldnson to
the unexpiredterm of JesseCrenshawof

Lexington. His term expires July 15,
1990. GaryPaynewasappointedFayette
District Judgein 1988by Gov. Wilkinson.
He was electedto that position in 1989.
He wasanAssistantFayetteCo. Attorney
and for theCorrectionsCabinet, General
Counselto the Secretaryof State, Chief
LegalOfficer for the 138thField Artillery
Brigadeandis amemberoftheStateChild
Sexual Abuseand Exploitation Preven
tion Board.He isa 1978graduate ofUK’s
law school.

10.VACANT due to the resignationof
CynthiaSandersonin January,1990.Ms.
Sandersonis an attorney in Paducahand
wasappointed by Gov. Wilkinson on Oc
tober 10, 1989 to fill expired term ofPatsy
McClure. Ms. Sandersonresignedinorder
to takeaposition in theCountyAttorney’s
office in McCracken County.

Speakerof the HouseAppointment
1 Position

11.Lambert Hehi, Jr. - Appointed June
28, 1982 by the Speakerof the House.
ReappointedJuly 14, 1986 by Governor
Collins. His term expires July 15, 1990.
HehasbeenaCampbellCo.District Judge
since1984.He wasCampbellCounty Fis
cal Court Judge-Executivefor 1978-82.
He is a 1951 graduate of theChaseSchool
ofLaw.

President ProTem of the Senate
1 Position

12.Currle Mllliken - Appointed by Gov.
Wilkinson on December 16, 1988. His
term expiresJuly 15, 1990. He is a senior

partnerin theMilliken Law Firm, 426E.
Main Street,Bowling Green. He received
his J.D. from the Universityof Kentucky
in 1964. He servedas Mayor of Smiths
Grove from 1982-85,andis currentlyits
City Attorney. He is a memberof the
Kentucky Association of Criminal
DefenseLawyers.He replacedLeeHud
diestonon the Commission.

Former DPA Commission
Members

Kentucky SupremeCourt
Appointments

1. J. Calvin Aker, Kentucky Supreme
CourtJustice-July, 1982-February,1983.

2. Frank W. Heft, Louisville Public
Defender- February,1983-July, 1985.

3. Margaret H. Kannensohn - Supreme
Court Appointment.May 25, 1988 - June
1989.

4. PaulaM. Ralnes, Lexington Criminal
DefenseAttorney - January, 1984-June,
1986.

S. Anthony M. Wllholt, Kentucky Court
of Appeals Judge - July, 1982-October,
1983.

Governor’s Appointments

1. Helen Cleavinger - August, 1982-
May, 1988. Appointed by Governor
Brown.

PUBLIC ADVOCATES AND
THEIR TERMS

1 Anthony M. Witholt 1972-1974

2 A. Stephen Reeder* Dec. 27, 1974
ONE DAY ONLY

3 Jack K Farley March, 1975- October
1,1983

4 Paul F. IsaacsOctober1, 1983-Present

*Appointed but did not serve.
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2. JesseCrenshaw - LexingtonCriminal
DefenseAttorney - August, 1982-July,
1986. Appointedby GovernorBrown.

3. Lee Huddleston - July, 1986-August,
1988. Appointed by Governor Collins.

4. Henry Hughes - August, 1982-
February,1984. Appointedby Governor
Brown.

S. PatsyMcClure- February, 1986-July,
1989. Privatecitizen, Boyle Co., Ken
tucky

6. Nora McCormick - Paris Criminal
Defense Attorney - July, 1986-April,
1988. Appointedby Governor Collins.

7. JamesParks, Jr. - Kentucky Court of
AppealsJudge- August, 1982-July, 1985.
Appointedby Governor Brown.

8. Max Smith - Frankfort Criminal
DefenseAttorney - March, 1983-January,
1986. Appointed by Governor Brown.

9. Paul G. Tobin - Louisville Public
Defender - August, 1982-December,
1982. Appointed by Governor Brown.

Law SchoolDeansor Designees

1. Kathleen Bean - January19, 1988-
July, 1989.

2. William H. Fortune - Appointed July
15, 1984-September18, 1989.

3. Robert G. Lawson - July, 1982-June,
1984.

4. Barbara B. Lewis - July, 1982-
January,1988.

President Pro Tern of the SenateAp
pointment

1. William E. Rummage - July, 1982-
July, 1984. Reappointedon September
25, 1984 by GovernorCollins.Heserved
until July 14, 1986.

WRITFEN INTERVIEW WITH PUBLIC ADVOCACY
COMMISSION MEMBER SUSAN M. KUZMA

Tell us a bit about who you are, your
background, what qualities you bring to
the Commission.

I am an AssistantProfessorof Law at the
UniversityofLouisville SchoolofLaw,aposi
tion I haveheld since August 1988. I teach
primarily in the areas of Criminal Law and
Criminal Procedure.

Iwasborn andraisedin Cleveland,Ohio, and
attendedundergraduateschool at Ohio State
University. I graduatedin 1975 with a major
in Classical LanguagesLatin and Greek. I
then attendedlaw school atOhioState,receiv
ing my law degreein 1978andbeingadmitted
to theBar in Ohio in Novemberof that year.I
servedas alawclerk to theHonorable William
K. Thomas,United StatesDistrict Judge for
theNorthern District of Ohio, fromJuly 1978

toJuly l989,andtotheHonorable JohnD. Holschuh,
United StatesDistrict Judge for theSouthern District of Ohio, fromJuly 1980 to September1981.

I then took a positionas a trial attorney with the CriminalDivision of theUnited StatesDepartment
of Justicein Washington, D.C. Beginning in January 1982,1was assignedto the Public Integrity
Sectionof theCriminalDivision. ThatSectioninvestigatesand prosecutescasesinvolving public
corruption at the federal, state,andlocal levels, andis responsiblefor handling matters that fall
under the IndependentCounsel Statute. During my tenurewith thePublic IntegritySection, I was
involved in variousinvestigationsandprosecutions,both in Washingtonand throughout thecountry.
I alsohadabrieftourofdutyin the officeof theUnitedStatesAttorney for theDistrict ofColumbia,
where I wasinvolved in prosecuting local crime.

Becauseof my background in prosecution and my teachingin the areas of Criminal Law and
Procedure,I believe!havea goodbaseof knowledge,both theoreticaland practical,about the needs
of criminaljustice systemsand theroleof defenselawyersin them.

Why are you willing to serveon the Public AdvocacyCommission?

I believe it essentialto the fair administrationof justice that adequateprovision be madefor
defendingpersonsaccusedof crime,not simplyto ensurefairnessoftreatmentin theindividualcase
but alsoto ensurethatas a general mattertheexerciseof governmentalauthority by themain players
in thecriminal justicesystem-police,prosecutors,judges-is fair andeven-handed.!,therefore,
am interestedin contributing my efforts toward the achievementof this goal by serving on this
Commission.

What do you seeas the Department of Public Advocacy’s major strengths and weak
nesses?

Having beena member of the Commissionfor only a few months andhaving lived in Kentucky for
a relativelyshortperiodof lime, I think it prematureto offer an opinionon theseissuesatthis point.

What do you hopeto accomplish asa Public AdvocacyCommissionmember?

I am concernedabout the financial situationof theDepartment of Public Advocacy, particularly
with respectto starting salariesforattorneys seekingpositionsin the public defendersystem.!would
like to do what! can to makesomeprogressin this area, to ensure that qualified lawyers are not
discouragedfrom working in the public sector taking appointments in criminal casesbecause
compensationlevelsaxesolow.

SusanM. Kuzma
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INTERVIEW WITH
MARTHA ROSENBERG

Can the DPA Commissionchangethe
political atmosphere in which DPA
operatesfor the better? How?
I’dlike to seeithappen,butl’mnotsurewe can
becauseof the increasinglyconservativeviews
of the populationof Kentucky. They’re not
inclined towardDPA’s work and do not want
to pay taxes to defendcriminals. They don’t
realize that it is necessaryto preserve all
citizen’s rights.

How canthe Commissionadvancethe
interests of DPA in the Legislature?

The bestway to advanceDPA’s interests is to
lobby for morefundsfor DPA. It is thebiggest
areaof need as the Departmentis blessedwith
excellentattorneys, but keepingthem becomes
a problem becausethe salaries offered are so
low.

What do you seeas DPA’s major
strengthsand weaknesses?

DPA’s strengthlies in the extremely dedicated
attorneysthat work for the office. DPA’s
weaknessis the lackof funding that leadsto
burnout of the attorneys. Another weaknessis
theway the public perceivestheDepartment.

Why should attorneys want to do
public defenderwork in Kentucky?

Personally,Ifeelwhatpublic defendersdogoes
to ourmostbasicconstitutionalrightsandgoes
for thebetter goodofall since benefitsoverflow
to the general public. I am idealistic perhaps,
but youprotectonepersonandtherebypreserve
the tights of all.

Why is it important for Kentucky to
have quality public defender ser
vices?

The Public Advocateshandlethe majority of
criminal casesand thereforearemost likely

responsible for changing our laws and they
mustbegood attorneysin orderto preservethe
tightsoftheirclients for purposesofappealand
thereby we’re all affected.

How canthe Commissioninsurereal
independencefor DPA?

The Department’swill have a sign of inde
pendencewhenits financialneedsaremet, so
decisionsaren’tbasedon a shortageof funds.

Th4TERVIEW WITH
SUSAN CLARY

Can the DPA Commissionchangethe
political atmosphere in which DPA
operatesfor the better? How?

Due to politics, the Commission cameinto
existencein 1982 as a check on the powerand
performanceof the Public Advocate. KRS
31.015empowers the Commission to recom
mend nominees to the Governor for appoint
mentaspublic advocate;to assistin developing
proceduresfor staffselection; to review and
supervise the public advocate’sperformance;
to assist in ensuring the department’s inde
pendencethroughpublic educationand review
and to adoptandproposebudgetrequestsin the
GeneralAssembly.

Currently, the Commissionis examining its
statutorymissionanddiscussingwaysto more
effectivelyadvancetheinterestsof the Depart
ment within the ExecutiveBranchandbefore
theGeneral Assembly. DPA restson the horns
of adilemma,as a memberof the Executive
Branch which must often advancea budget
beforethe legislaturethat may be inadequate.
In the future,membersof the Commissionplan
to becomemoreinvolved in theprocess,meet
ing prior to thesubmissionof theDepartment’s
budget to the Cabinetand giving input thereon.

How canthe Commissionadvancethe
interests of DPA in the Legislature?

In order to advancethe interestsof theDPA in

the legislature, Commissionmembersand all
advocatesfor the department’sinterestsneedto
work to developan ongoingrelationshipwith
members of the legislature. While Commis
sionmembersandDPA staffhavealwayscom
municatedtheir support for DPA’s budget to
the leadershipin the legislatureand the ap
propriate committees,commissionmembers
this year attendedandbecamemoreactive in
budgethearings. CommissionChair Bill Jones
testified before the Appropriations and
RevenueCommitteesurging an increasein the
Cabinet’s budgetrecommendation. During the
1989-90 biennium budget period the Public
Advocate worked effectively for increased
funding, securing $800,000more than the
Cabinet’s requestHopefully, thesecontinued
efforts on behalf of DPA will be reflected
during thisbiennialbudget

What do you see as DPA’s major
strengthsand weaknesses?

The strengthsarethe commitment,dedication
and skills of the staff.

The Department’sweaknesseslargely stem
from its underfunding. Excessivecaseloadand
low salaries lead to attorney burnout and
problemsthat risetherefrom.

Why should attorneys want to do
public defenderwork in Kentucky?
Obviously, salaryis not the lure that attracts an
attorneyto public service. Kentucky is a poor
state,andmany of its citizensareindigentand
cannot afford counsel. Theirs is not a popular
cause. Public serviceoffers the opportunity to
helpKentucky’sdisenfranchisedandDPA of
fers attorneys immediate "hands on" ex
perience andexcellent education andtuining
programs.

Why is it important for Kentucky to
have quality public defender ser
vices?

Therearemanyreasons.As a society we are
judged by our treatmentof andcommitmentto
thosewith specialneedsor unpopularcauses,
such as,juveniles, indigents, andthe mentally
ill. Such commitment to quality public
defenderservicesis also beneficialon a more
practical level, serving as a check on the
prosecution and judiciary, thereby ensuring
that the legal system functions effectively.
Provision ofquality public defenderservicesis
good economicssince it minimizes judicial
time.

How can the Commissioninsure real
independencefor DPA?

Recognizing the needfor improved funding
andtheconflictsinherentwithinthe system,the
Commission has begun long term planning
within the department.Includedin this process
will be an evaluationof the needfor a fully
fundedstatewide systemof full-time offices.
By becoming more active in the budget
process, and by reevaluatingthe long term
needsof the Department, the Commission
hopefully will more effectively advance the
interestsof theDepartment.

Martha Rosenberg

Susan Clary
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37 K.L.S. 1 at 1
January 12, 199
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February 2,199
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The Court of Appeals rejected both of
Martin’s arguments."Although we have
beendirectedto no casesspecifically in
terpreting Section2 of KRS 504.020,that
sectionof the statute excludesfrom the
defmitionof ‘mentaldiseaseor defect’ an
abnormalitymanifestedonly by repeated
criminalor otherwise antisocialconduct.
We hold that chronicdrug abuse neces
sarily falls within that exclusionary

Linda West

clause."

DUI - SHOW CAUSE HEARING/
LAW ENFORCEMENT OFFICER

Schneiderv. Commonwealth
37 K.L.S. 2 at 16
February 2, 1990

After he wasarrestedfor DUI, Schneider
refuseda Breathalyzer test. A Jefferson
County Corrections employee,or "peace
officer," as defined by KRS 196.007,
warnedSchneiderthat his licensecould be

COURT OF APPEALS RELOCATED
TheCourtofAppealshasnewofficesto housetheirstaffof 8 attorneys,4 legalsecretaries,
11 law clerks,1 micro-film technicianand 4 administrativestaff. The building hasan
office for ChiefJudgeHowerton, a conference/pretrialroom and a courtroom with seating
for 55 persons.The building isvisible from 1-64. Their new addressis DemocratDrive,
Frankfort,Kentucky 40601,502 564-7920.

reviewsthe publishedcriminallaw decisionsof theUnitedStatesSupremeCourt,theKentucky SupremeCourt, and
s,exceptfor deathpenaltycases,whicharereviewed in The AdvocateDeathPenaltycolumn,andexceptfor search
viewedin TheAdvocatePlain View column.
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revoked becauseof his refusal, but
Schneiderstill declinedto take the test.

Alter proper notice a revocationhearing
washeld. Neither Schneideror his attor
ney appeared. However, an associateof
Schneider’s counsel appeared and re
questeda continuance.The continuance
was denied and Schneider’s license
revoked.

The Court of Appeals rejected
Schneider’s argument that the con
tinuance should have been granted,The
Court held that "[KRS 186.5654]allows
the secretary to summarily revoke a
licensewithout further consideration of
anyevidence,shouldtheparty in question
fail to appear,or fail to have a goodexcuse
for not appearing." The Court also
rejected Schneider’s argumentthat the
Correctionsofficer who requestedhesub
mit to a Breathalyzer andadvisedhim of
the consequencesof refusing had no
authority to do so becausehe wasneither
thearresting officer or a "law enforcement
officer" as specified in KRS 186.5653.
In the absenceof any statutorydefinition
of "law enforcement officer," the Court
held that a "peaceofficer" had sufficient
law enforcement authority to require a
Breathalyzertest

JUVENILE TRANSFER
Garvin v. Commonwealth

37 K.L.S. 3 at
February 9, 19O

At Garvin’sjuveniletransferhearing,the
commonwealthintroducedevidencethat
Gar.rinhad pleadguilty to a felony within
one year of the charged offense.Defense
counsel then moved for a psychological
evaluation of Garvin on the groundsthat
Garvin could not "knowledgeably and
fully" waive his constitutionalrights and
therefore his previousconvictionwas in-
valid. Defensecounselalsooffered to in
troducethe testimonyof a CHRemployee
asto Garvin’s mental status.Bothrequests
weredenied,

TheCourtof Appealsheld that thedistrict
courtcommittedreversibleerror. "[KRS
640.0102] specifically provides that a
defendant may put on proof showing
reason why a given caseshould remainin
District Court. By refusing to hear the
appellant’s tenderedproofandby preclud
ing the appellant of the opportunity to
develop the evidence,the District Judge,
in essence,summarily deprivedthe appel
lant of a statutorily grantedtight."

KENTUCKY SUPREME
COURT

PFO ENHANCEMENT OF
SENTENCE

FOR MURDER/DISCOVERY
Berry v, Commonwealth

37 K.L.S. 1 at 14
January 18,1990

The PFO statute provides for enhance
ment of sentencesassessedunder KRS
532.060,the statuteettablishing penalties
for ClassA, B, C, andD felonies. Berry
argued that his sentencefor murder was
notsubjectto enhancementunderthePFO
statute becauseunder KRS 507.0202
murder is a "capital offense" and the
penalties for it are not set out in KRS
532.060but in KRS 532.0301.

The Courtagreed."This Court holds that
the trial courtcommittedreversible error
in imposingan enhancedsentenceunder
the persistent felony offender statutebe
cause murder is a capital crime and not
subject to such enhancement." The fact
that the commonwealthdid not seek the
deathpenalty did not transform the of
fenseinto a ClassA felony.

The Court additionally held that Berry
was not prejudiced when he did not be
come aware of a photo identification of
him until the dayof trial where the com
monwealthhad accordedthedefenseopen
file discoveryand Berry refused a con
tinuance in order to adjust his defense.
There was alsono error lit the trial court’s
ruling that Berry was not entitled to
another witness’ oral suggestionthat she
would identify him at trial.

MISTRIAL
Brown v. Commonwealth

37 K.L.S. 1 at 15
January 18,1990

Brown requesteda mistrialwhenthecom
monwealth introduced evidenceof other
crimesin violation ofa pretrialagreement.
The Court grantedthe mistrial but stated
he would revoke Brown’s bond while the
casewas continuedbecauseBrown had
"threatened"two witnesses.At that point
the defense withdrew its motion for
mistrial.

The Kentucky Supreme Court held that
"the trial courterred in imposing the con
dition of detention upon its decision to
grant a new trial." The trial court’s an
nouncement that it would alter Brown’s
conditionsof releasewasin violation of
RCr 4.40,which statesthat the court may
alter conditionsof releaseupon a motion
by the commonwealth and basedupon
clear andconvincing evidence.Neither of
those conditions were met in Brown’s
case."Thaithis error wasprejudicial to the
defendant is beyond question, as it in
duced him to decline the new trial to
which the court had determinedhe was
entitled." Justices Leibson, Gant, and
Wintersheimer dissented.

WrFNESSCLAIMING FIFTH
AMENDMENT PRIVILEGE
ClaytonIII v, Commonwealth

37 K.L.S. 1 at 16
January 18,1990

At Clayton’s trial onchargesof trafficking
in cocaine, he unsuccessfullysought to
introduce the testimony of a witnesswho
assertedhis Fifth Amendmentprivilege.
The appellate courtheld that "[t]he trial
judge did not commit reversible error in
refusing to allow Clayton to call a witness
who stated he would exercisehis Fifth
Amendment right to refuse to answer
questions."The trial court alsodid noterr
in refusing to instruct the jury regarding
the unavailability of the witness. The
defensecould have obtained an instruc
tion to the jury that the witness wasun
available to either sidebut did not request
suchan instruction.

Finally, Clayton was not entitled to have
the prosecutor disqualified because
Clayton’s father had punched the
prosecutor on a prior occasionwhere an
inquiry by the trial court showed"that the
prosecutor bore no ill feeling toward
Clayton." KRS 15.7333.
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BAVFERED WIFE SYNDROME
Commonwealthv. Craig

37 K.L.S. 1 at 17
January 18,1990

This decisionaffirms a decisionof the
Court of AppealsreversingCraig’s con
viction of manslaughterin the shooting
deathof her husband.

The Court held that Craig should be per
mitted to introduceasexperttestimonythe
testimonyof a spouseabusecenterdirec
tor whohad a Master’s degreein counsell
ing and five to six yearsexperiencework
ing with batteredwomenandresearching
and writing with regard to "battered
womansyndrome."At a retrial the wit
nessshould be permittedto testify as to
whetheror not Craig wassuffering from
the syndromeat the time she shot her
husband.The decisionspecifically over
rulesCommonwealthv.Rose,725S.W.2d
Ky. 1987, which held that battered
womansyndrome was a mental condition
andas suchcould be testifiedto expertly
only by a psychiatrist or clinical
psychologist.ChiefJusticeStephens,and
JusticesLeibson and Vancedissented.

CONSTITUTIONALiTY OF KRS
412.355/

HEARSAY OPINION EVIDENCEI
OTHER SEXUAL OFFENSES

Drumm v. Commonwealth
37 K.L.S. 1 at 20

January 18,1990

This caseholdsKRS 4 12.355unconstitu
tional as an encroachmentby the legisla
tire upon the rule-makingpower of the
judiciary. The statute purports to make
admissible the out-of-court statementsof
"a child victim regardingphysical or
sexual abuse." The Court refused to ex
tendcomity to thestatute "becauseit fails
the test of ‘statutorily acceptable’ sub
stitute for currentjudiciallymandatedpro
cedures.Fundamentalguaranteesto the
criminally accusedof due process and
confrontation ...are transgressedby a
statute purporting to permit conviction
basedon hearsaywhere no traditionally
acceptableandapplicable reasonsfor ex
ceptionsapply."

With respectto the child victims’ out-of-
court statementsto a physician the Court
abandonedthe requirementthat such
statementsareadmissibleunderanexcep
tion to the hearsayrule only if they were
made for the purposeof seekingmedical
treatment. The Court instead adopted
FederalRule of Evidence8034 which
makes admissible "Statements made for
purposes of medical diagnosisor treat
ment anddescribing medicalhistory, or
pastor presentsymptoms,pain,or sensa
tions, or the inceptionor generalcharacter

of the cause or external source thereof
insofar as reasonably pertinent to diag
nosisor treatment" TheCourt directedthe
trial court to decide the admissibility of
the children’s statements "by making a
judgmentasto whether ‘prejudicial effect
outweighs...probative value."

The Courtadditionally held that evidence
of aberrantsexualconductother thanthat
chargedshould beexcludedunlessit was
similar to that charged, not too remote in
time, andrelevant under an exceptionto
the rule excluding evidenceof other
crimes. Justice Vance, Chief Justice
Stephens,and JusticeCombs dissented
from that portion of the opinion adopting
Fed.R.Evid. 8034.

TRAFFICKING-- SUFFICIENCY OF
EVIDENCE/BEST EVIDENCE

RULE
Goddardv. Commonwealth

37 K.L.S. 1 at 24
January 18,1990

In this casethe Courtheld that there was
sufficient evidencethat Goddard was in
possessionof cocaine based on his
presencein the apartment where thedrug
wasfound along with hispersonaleffects,
his proximity to itemsof drugparapher
nalia, andthe presenceof mail addressed
to Goddardat theapartment.However,the
Court held that thebest evidencerule was
violatedwhenthecommonwealthwasal
lowed to introducetestimonyregarding
mail addressedto Goddardat theapart
ment without producing the letters them
selves.Thebest evidencerule is statedin
R. Lawson, The KentuckyEvidenceLaw
Handbook,Sec. 7.15 2nd ed. 1984 as
follows: "When attempting to prove the
contents of a writing, a party mustintro-

UNITED STATES SUPREME COURT RULES
On December5, 1989,the Court revisedits Rules,effectiveJanuary1, 1990.The newRules
maybe found in Volume 110, No. 4 of West’s SupremeCourtReporterDecember15, 1989,
andin West’s FederalReporter,No.53December10,1989.

Among the changesare the following:

1. The Rules havebeenrearrangedandrenumbered:The Rulesgoverning review on writ of
certiorari, formerly setout in Rules 19 through23, now appearin Rules 10 through 16.

2. A criminal defendantnow has90 daysin which to ifie a petition for cert fromastatecourt
judgment an additional extension of up to 60 daysmay be granted"for good causeshown."
Rule 13.1, 13.2

3. Although the time for filing a cartpetitionruns from the dateof the denial of the petition for
rehearingor the entryof asubsequentjudgment, a "suggestion madeto aUnitedStatescourt
ofappealsforarehearingen bancpursuantto Rule35b,FederalRulesofAppellateProcedure,
is not a petition for rehearing within the meaningof this Rule." Rule 13.4

4.The questionspresented"must be setforthon the first pagefollowing the coverwith noother
information appearing on thatpage." Rule14.1a.

5. In addition to other arguments, "the brief in oppositionshould addressanyperceived
misstatementsof fact or lawset forth in the petitionwhichmay have a bearingon the question
of what issueswould properly be before the Court if certiorari weregranted...Counselare
admonishedthat they havean obligationto the Court to pointout any perceivedmisstatements
in thebrief in opposition,andnot later.Any defectof this sort in the proceedingsbelow that
doesnot go tojurisdiction may be waived if notcalledto the attentionofthe Court by respondent
in the briefin opposition."Rule 15.1; secondemphasisadded.

6. If the date a pleading is due falls on a Saturday, it is due on the following Monday. Rule
30.1.

7. Colorshave nowbeenspecifiedfor the coversof variouspleadings.Rule33.3.

8. Wheretypewrittenpleadingsarepermitted, counselmay use8 1/2by 11 inch paper. Rule
34.1.

9. An originalandtwocopiesmustbe filed of anyapplication addressedtoan individualJustice.
Rule 22.2.

GailR. Wejnheimer
CaliforniaAppellateProject
Reprintedwith Permission
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ducethe ‘original’ of that writing unless
there is a satisfactory explanation for its
nonproduction."The Court concluded
that: "[T]he nameand addresson the en
velope was preciselythe ‘contentsof the
writing’ the Commonwealth sought to
prove. Without production of the writing,
the envelope itself, testimony as to its
content constituted a violation of thebest
evidence rule." Chief Justice Stephens
andJusticesGent and Wintersheimer dis
sented.

CHANGE OF VENUE/VICTIM’S
CHARACTER! AUTHENTICiTY OF

TAPE RECORDING/
IMPEACHMENT

OF DEFENDANT WITH
VOLUNARYADMISSION/

SENTENCING BY
OTHER THAN TRIAL JUDGE

Campbellv. Commonwealth
37 K.L.S. 2 at 18

February 8, 1990

The Court in this caserejectedvarious
allegations of error and affirmed
Campbell’s first degree manslaughter
conviction. First, the Court held that there
was no error in the trial court’s denialof
Campbell’s motion for change of venue.
The Court reiterated the rule that whether
to grantachangeof venueaddressesitself
to the "sounddiscretion ofthe trial court."
The Court found no abuseof discretion.

The Court held that the introduction of
favorableevidenceregardingthevictim’s
character was not error where only one
witnessofferedthe testimony, asopposed
to five in Sanbornv. Commonwealth,754
S.W.2d534Ky. 1988,andwhere the tes
tirnony was not "riddled with emotional
outbursts, nor was it overly expounded
upon by the prosecution."

TheCourtheld that a sufficient foundation
for the admissionof a taped message,left
by the defendant on the victim’s answer
ing machine,waslaid wherechainof cus
tody of the tape was unbroken and where
the voice on the tape was reliably iden
tified as thedefendant’s.

The Courtheld that the trial courtwas not
required to declare a mistrial sua sponte
when the commonwealthattorney cross-
examined the defendant regarding her
statement to police which the trial court
had previously ruled inadmissible under
Miranda v. Arizona, 384 U.S. 436, 86
S.Ct. 1602, 16 L.Ed.2d 694 1966. The
statementwas admissible to impeach the
defendant’s testimony. Oregon v. Hass,
420 U.S. 714, 95 S.Ct. 1215, 43 L.Ed.2d
570 1975.

Finally, the Court held that the defense
had waived any error by its failure to
object when a judge other thanthejudge
who presided at trial conductedthe sen
tencing hearing and signedthejudgment.

RAPE SHIELD LAW/PFO
VALIDITY

OF PRIORS/SEARCH AND
SEIZURE

Reneerv. Commonwealth
37 K.L.S. 2 at 25

February 8, 1990

The Courtheld that the trial court did not
err in disallowing pursuant to KRS
510.145, testimonyby the defendantto
allegedprior consensualsexactsbetween
him andthe victim. The exclusionof the
evidencewasnot error where the victim
deniedever having previously had sex
with the defendant andwhere there were
two witnessesto thechargedoffensewho
testified that the victim did not consent.

The Courtalsoheld that two prior convic
tions basedon guilty pleas were properly
introduced at Reneer’s PFO proceeding.
Reneer’scontentionthatthe guilty pleas
wereobtainedwithout counseland were
involuntary was disproves by the tes
timony of the attorneys who represented

200 YEARS AGO, HIGH COURT OPENED WITH LOW PROFILE

WASHINGTON- The Supreme Courtturns 200 today,markingthe bicentennial of what by
all accountswasaslow start.Indeed, not enough justicesevenshowedup Feb. 1, 1790,to give
thehigh court a quorum.ChiefJusticeJohn Jay hadto put off thecourt’s first meetinguntil the
next day. It didn’t matter,no casehad arrived.

The Constitution, written in 1787 andratified thenext year, called for "one supremecourt," but
President Washington didnot nominatejusticesto the bench until late 1789.The nextFebruary,
only threeof the six showed.

One, Justice William Cushing of Massachusetts,appeared in a powdered wig - a British
customthat nevercaughton in thenew nation.

The next day, JusticeJohn Blair of Virginiaarrivedand a quorum washad.The court some
administrativechores, then adjournedits first term onFeb. 10.The secondterm later that year
lastedtwo days; still nocase.

Thesedays,a court term lastsnine monthsor soand about 5,000new casesaxepresented.The
court now announcesabout 150decisionseachterm. Noting that fewer than70decisionswere
issuedin the court’sfirst decade,retiredChief JusticeWarren Burger said recently: "I suspect
that members ofthe court would like the docket to move in that direction."

By the time thecourt announced its first decisionin 1792,Jay declared that he had found life
in the capital "intolerable." Two yearslater, he took a leaveof absenceto becomeambassador
to England. 11795he quit to takewhat he consideredamoreprestigiousjob, governorof New
York

Much haschangedbesidesthe court’s caseloadin two centuries.Since1869,there have been
ninejustices.Since1935,the courthashaditsown building. Since 1981,membersof the court
havenotaddressedeachotheras"Mr. Justice."That endedshortly beforeSandra Day O’Connor
joined the bench.

But somethings haven’t changed. The chant that endswith "God save the UnitedStatesand
this honorablecourt" still openseach session.Brassspitoons are still hidden behindthe bench.
Quill pensarestill given to eachlawyerappearing beforethejustices.And absenteeismis still
a problem. The court markedits birthday Jan. 16 becauseseveralmembers plannedto be out
of town today.

Reprintedfrom theCourier-Journal,February 1, 1990
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him at the time. For a discussionof search
and seizureissuesin Reneer,seePlain
View.

KRS 209.990.ABUSE OF AN
ADULT

Moms v. Commonwealth
37 K.L.S. 3 at

February 23,1

In this case, the Court reversed the
defendant’s conviction of abuse of an
adult as defmedin KRS 209.990. The
instructionsto the jury erroneouslyper
mitted them to convict Morris if they
found that the defendant had, inter alia,
"permitted or suffered[the victim] to be
subjected to torture, cruel confmement
and punishment." While first degree
criminal abuse,assetoutinKRS 508.100,
may be committedby onehaving custody
of a personallowing another to abusethat
person"[t]he offenseof abuseof an adult
by acaretakersimplydoesnotemcompass
a situation in which the caretakerpermits,
ratherthan instigates,a third personto
causeinjury."

UNITED STATES
SUPREME COURT

JURIES - BATSON
Holland v. Illinois

46 CrL 2067
January 22, 1990

In this casethe Court held that the Sixth
Amendment’s guaranteeof an impartial

jury doesnot protect a defendant from a
prosecutor’s racially motivated exercise
of peremptory challenges.Thus, a white
defendant from whosejury blackswere
struckhas no Sixth Amendment objec
tion. According to themajority, the Sixth
Amendment fair cross-sectionrequire
ment is satisfied when the pool from
whichthejury is to be selectedrepresents
a faircross-section.

Although a white defendantcannotchal
lenge the prosecution’s use of its
peremptories under the Sixth Amend
ment, a majority of the Court suggested
that such a defendantcould asserta claim
underthe FourteenthAmendmentEqual
Protection Clause, despite language in
Batsonv.Kentucky,476 U.S.79, 106 S.Ct.
1712, 90 L.Ed.2d69 1986 that would
require racial identity betweenthe defen
dant and thejurors struck.As statedin the
concurring opinion by Justice Kennedy,
"[T]he availability of a Fourteenth
AmendmentClaim by a defendantnot of
the samerace as the excluded juror is
foreclosed neither by today’s decision,
nor by Batson. JusticesMarshall, Bren
nan, Blackmun,andStephensdissented.

IMPEACHMENT USE OF
ILLEGALLY

SEIZED EVIDENCE
Jamesv. Illinois

46 CrL 2051
January 10, 1990

The Court held in Jamesthat evidence
seizedduring an illegal searchmay not be
usedto impeach defensewitnessesother

than the defendant.Suchevidencemay be
usedto impeach the defendant,Walder v.
United States,347 U.S. 62,74 S.Ct. 354,
62 L.Ed.2d 641954 on the theory that
otherwisetheexclusionaryrule would be-
comea licensefor perjury. However, that
consideration is not applicable to wit
nessesother than the defendant. Such
witnesses’motives to lie are less clear
thanarethe defendant’s andthey may be
more daunted by the threat of perjury
chargesthan the defendant. Moreover, a
contrary rule "likely would chill some
defendants from presenting their best
defense- or sometimesany defenseat all
- through the testimony of others." Jus
tices Kennedy, O’Connor, Scalia, and
Chief JusticeRehnquistdissented.

LINDA WEST
AssistantPublic Advocate
Appellate Branch
Frankfort, KY

To experiencedlawyersitis commonplace
that the outcomeofalawsuit-andhencethe
vindication of legal rights-depends more
often on how the fact-finder appraisesthe
facts thanon a disputedconstruction of a
statuteor interpretationof a line of prece
dents.Thus the procedures by which the
facts of the casearedetermined assumean
importancefully as great as thevalidity of
the substantiveruleof law to be applied.
And the moreimportantthe rightsatstake
the moreimportantmust be the procedural
safeguardssurrounding thoserights.

SPEISER V. RANDALL, 78 S.CJ 1332
1958

C

Associated Preag

State leaders to get pay increases
FRANKFO1T - Gov. Wallace Wilkinson

will get a $4,918 raisethis year. The state’s
other seven constitutional officers win get
pay increasesof $4,199.

And they can all thank a nearly 30-year-
old interpretation of the Kentucky Cotistitu.
tion that created the "rubber dollar."

Section 246 of the Constitution sets a
maximum annual salary for the constitution-
al officers at $12,000. Voters have defeated
numerousattempts to increase that amount
by constitutional amendment,

of Appeals determined that the framers of
the Constitution in 1891 really meant $12,000
a yearplus annualincreasesof the Consum-
er Price Index sinch 1949 - what hascome
to be known as the "rubberdollar."

As a result, $12,000 in 1949 hasgrown to
$63,462 in 1990 for the seven constitutional
officers except the governor. Their salaries
in 1989 were $59,263, including a required 2
percent salary increaseset in the budget.

Another switch in the law requiresthe
governor’s salary to be determined by multi-

er Price Index since 1984.
Thus. Wilkinson will receive a salary this

year of $74,649.
The calculations aremadeby the Depart.

ment of Local Government andapproved by
the attorney general’s office, which did so In
an opinion releasedTuesday.

A similar interpretation of the law was
applied to local officials’ salaries, such as
county judge-executives,clerks,jailers, sher
iffs, magistrates and coroners and mayors
everywherebut Louisville.

TheCincinnati Post, February 28,1990. Reprinted by permission.
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THE DEATH PENALTY

"To kill for murderis an immeasurably
greaterevil than the crimeitselL"

FyodorDostoevsky:
TheIdiot 1869

Wehavewitnessedaseriesof momentous
deathpenaltydevelopmentsasweturn the
corner on a new decade.As usual, the
newsrangesfrom the very bad to the very
good. We look initially at the first Ky.
deathsentenceof thenew decadeand then
at thenewG.A.O. studyonracedisparities
in death sentencing.We will also look at
Ky. legislative developmentsandbriefly
at new Supreme Court death penalty
decisions.

LIFE AND DEATH IN
PADUCAH DECADE’S FIRST
DEATH SENTENCE RAISES

QUESTIONS ABOUT
ADEQUACY OF

REPRESENTATION

ROBERT ALLEN SMiTH

OnJan.24RobertAllenSmithbecamethe
first personsentencedto deathin Ky. this
decade.Smithwas convicted in the Mc
CrackenCircuit Courtof murderandfirst
degree arson arising out of the death of
Pamela Wren. He wasdefendedby as
signedcounselL. M. Tipton Reed,Jr.

LAW LICENSE SUSPENDED

In 1981,Reed’slaw licensewassuspended
by the Ky. Supreme Court for, among
other things, "willfully neglectingmatters
entrusted to him." Ky. BarAss’n v. Reed,
623 S.W.2d 228,232Ky. 1981.Lessthan
a yearlater, thesuspensionwas extended
for 2moreyearsfor a "continuingpattern
of misconduct," which included, once
again, "gross neglectof a legal matter
entrustedto respondent." Ky. BarAss’ n v.

Reed,631 S.W.2d 633 Ky. 1982.

Reedpresentedno evidencein mitigation
onhis client’s behalf,eventhough Smith
wasdiagnosedby a state psychiatrist in
1979 as functioning "within the border
line range of mental retardation." Mental
retardation is, of course, a statutory
mitigating circumstance in Ky. KRS
532.0252b7. The U.S. Supreme
Courthasheld that mental retardation is,
as a matter of constitutional law, mitigat
ing. "It is clearthat mental retardation has
long beenregarded as a factor thatmany
diminishan individual’s culpability for a
criminalact."Penryv. Lynaugh, 109 S.Ct.
2934, 2956 1989. "[T]he sentencing
body must be allowed to considermental
retardationas a mitigating circumstance
in making the individualizeddeterinina
tion whether death is the appropriate
punishmentin a givencase." 109 S.Ct. at
2957. Robert Smith’s jury, though, was
unableto considersuchevidencesincehis
lawyerneglectedto present it.

In fact, it appears that Smithhimselfwas
not in courtduring thepenaltyphase. Ac
cording to a newspaperaccount, "Smith
wentback to jail before the penaltyphase
began.Reedsaid Smith wastooemotional

to continueafter the guilty verdict." The
PaducahSun, November12,1989,p. 1.

Unfortunately,RobertSmith’s caseis not
an aberrationin Ky. A numberof his
ceilmateson deathrow were defendedat
trial by lawyers with similar difficulties.
Of the 28 inmates on deathrow at the
beginning of 1989, 7 had beendefended
at trial by attorneys who have sincebeen
disbarredor whohaveresignedrather than
face disbarment. Walker, The Death
Penalty,The Advocate,June 1989, at 16,
Col. 2. Oneof theselawyers is currently
incarcerated in a federal prison. Still
another condemnedinmate wasdefended
by a court appointed attorney who had
beensuccessfullysuedfor malpractice.

DAVID SOMMERS

Smith’sdeathsentence,the first inl4 years
in Paducah,standsin starkcontrastto the
resultin anotherrecentcapital prosecution
in the samecounty. Smith’s sentencewas
imposed only a few weeksafter David
Sommerswassentencedto a prison term
for his convictions for 2 countsof capital
murder andfirst degreearson.

A Paducah newspaper noted similarities

Neal Walker

Kentucky DeathNotes

Numberof peopleexecutedsince statehood 438
Numberof peopleexecutedthis century 162
Numberof peoplewho applied for the position of executionerin 1984 150
Numberof peoplenowon deathrow 26
Numberof VietnamVeteranson death row I
Numberof women ondeathrow I
Numberof juvenileson deathrow I
Numberof inmateswho havecommittedsuicide 1
Numberwhosetrial lawyers have beendisbarredor hadtheir
licensesuspended 6
Numberof theselawyers whoare now incarcerated 1
Numberwho can afford private counselon appeal 0
Numbersentencedto death for killing ablackperson 0
Percentageof deathrow inmateswho areblack 20%
Percentageof Kentucky population that is black 7%
Numberof black prisoners who weresentencedby all whitejuries 1
Numberof personssentencedto deathin Kentucky and
later proven innocent
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betweenthe two cases."The trials were
similar in that both involved females
killed during the commissionof first de
gree arson- a specificcircumstancewhich
permits seeking the death penalty.
Anothersimilarity: Wren may havebeen
rapedand the girls had accusedSommers
of molesting them." The PaducahSun,
November12,1989,p. 2.

But Sommersavoideda fate similar to
Smith’s after his attorney, Mike Williams
convincedthe prosecutorthatseekingthe
deathpenaltywould result in a needless
wasteofjudicial resources.Sommerswas
convictedand sentencedto a term of
years.Mike Williams, oftheDPA’sMajor
Litigation Section, has substantial ex
perience in litigating capitalcases.

GEORGIA SUPREMECOURT
RECOGNIZES DEATH CASES

REQUIRE SPECIALSKILLS

In Amadeov. State,384 S.E.2d181 Ga.
1989, the Ga. SupremeCourt reverseda
trial court’s order refusingto appoint two
lawyerswho had previouslyrepresented
Amadeo and instead appointing local
counselto represent the defendant at his
capitalretrial.

LawyersBright and Warner, specialistsin
defendingdeathpenaltycases,had repre
sentedAmadeofor nearly a decadeashe
challenged his death sentence in the
federalcourts.Ultimately,theyconvinced
the U.S. Supreme Court that his death
sentence was unconstitutional. See
Amadeov. Zant, 108 S.Ct. 1771 1988.

Upon remand for retrial, though, the trial
court "appointed 2 well-respectedlocal
lawyers, neither of whom had previously
trieda death penaltycase." 384 S.E.2dat
181. After conferring with attorneys
Bright andWarner, local counsel sought
permission to withdraw while previous
counsel sought appointment. The trial
court deniedboth motions and the Ga.
Sup.Ct. reversed and remanded for ap
pointmentof attorneysBright & Warner.

In reversing, the Georgia Court relied
heavily on the ABA GuidelinesFor the
AppointmentandPerformanceofCounsel
in Death Penally Cases,which mandate
that prior capital experienceis a prereq
uisite to appointment in a deathcase.Sig
nificantly, the Court also emphatically
recognizedthat litigating adeathpenalty
casecalls for extraordinary skills not re
quired in a non-capital prosecution. "[11t
hasbecomeapparent that specialskills are
necessaryto assure adequate repre
sentation of defendants in death penalty
cases."384 S.E.2d182.

KORDENBROCK OPINION
WiTHDRAWN

IT AIN’T OVER ‘IlL iT’S OVER

On February20, 1990, the Sixth Circuit
Court of AppealsgrantedPaul Korden
brock’s petition for rehearing andwith
drew the opinionpreviouslyissuedin the
casewhichhadupheld the district court’s
denialof his federalhabeaspetition. See
Kordenbrockv. Scroggy,889 F.2d696th
Cir. 1989. The casewill now be heard by
the full court sitting en banc.

Kordenbrock’s case is the first death
penalty caseto reach the 6th Circuit not
only from Ky., but from anyof the death
penalty jurisdictionsin the region that the
circuit embraces.It is hard not to be en
thusiastic aboutthe rehearingorder, even
while recognizingthat the en bancCourt
may ultimately uphold Kordenbrock’s
sentence.One of the reasonsthe panel
opinion was so dishearteningwas its ex
tremely parsimoniousreading of Ake v.
Oklahoma,105 S.Ct. 10871985.

Ake, of course, holds that due process
requires that wherehis "mental condition
isseriously in question," an indigent capi
tal defendantmust be provided accessto
"a competentpsychiatrist who will con
duct an appropriate examination andas
sistin evaluation,preparation,andpresen
tation of the defense." 105 S.Ct. 1095,
1097.Thepanel opinion,though,held that
Ake’s guaranteeof psychiatricassistance
extendedonly to caseswhere an insanity
defensewas pled. 887 F.2dat 76.Further,
the opinion held that Ake’sguaranteeof
psychiatric assistancedid not embrace a
right to investigateanddevelopmitigating
evidencefor useat the sentencingphase.
Id. Finally, the Court held that Ake’scom
mand of psychiatric assistancewould
have beensatisfied by utilizing the ser
vices at KCPC. 889 F.2d at 76. Now all
these issueswill be revisited by the en
bancCourt.It ain’t over ‘till it’s over!

FEDERAL STUDY CONFIRMS
RACIAL DISPARITIES IN DEATH

SENTENCING

On February27, 1990 the General Ac
counting Office GAO released a study
finding "a pattern of evidenceindicating
racial disparities in the charging, sentenc
ing and imposition of the death penalty
after the Furmandecision." GAO, Gen.
Gov.Div., DeathPenallySentencing,p.5
B-236876, Feb. 26, 1990. The GAO
study was prepared in response to a
provision addedto the 1988 Anti-Drug
AbuseAct which provides for the death
penalty for certaindrug related killings.

The federallegislation requiredthe GAO

to study capital sentencingproceduresto
determineif either the raceofvictim or the
defendantinfluences the likelihood that
defendantswill besentencedto death. To
fulfill its mandate,theGAO undertookan
evaluation synthesis- a review and criti
que of existing research. The analysts
identified and collected all potentially
relevantstudiesdoneat national, local and
statelevels.A total of53suchstudieswere
identified, but only 28 were analyzed,
sincethe remainder were either duplica
tive or did not containempirical data.

The remaining studieswere then analyzed
andfound to be "of sufficient quality and
quantity to warrant the evaluation syn
thesisapproach." GAO at 3. Two of these
studies were conducted by researchers
from the Univ. of Louisville, SeeKeil,
ThomasandGennaroVito. "Race andthe
DeathPenaltyin KentuckyMurderTrials:
An Analysis of Post-GreggOutcomes."
Forthcoming in Justice Quarterly; Keil,
Thomas and Gennaro Vito, "Race,
HomicideSeverity,andApplication ofthe
Death Penalty: A Considerationof the
BarnettScale."Criminology,Vol. 23,No.
3, pp. 511-5351989.

The GAO report concludesthat the race
of the victim is a strong predictor of the
outcomeof a capital case."In 82 % of the
studies, race of victim was found to in
fluence the likelihood of being charged
with capital murder or receiving thedeath
penalty, i.e., those who murdered whites
were found to be more likely to be sen
tencedto death than those whomurdered
blacks." GAO, p.5-6. "This fmding was
remarkably consistent across data sets,
states, data collection methods, and
analytic techniques."Id.

Even after controlling for legallyrelevant
variables, such as the offender’s record,
number of aggravating circumstances,
etc., the racial variables remained."The
analysesshowthat after controlling statis
tically for legally relevant variables and
other factors thought to influence death
penalty sentencinge.g. region, jurisdic
tion differencesremain in the likelihood
of receiving the death penalty basedon
race of victim." GAO, p.6.

Over half of the studies analyzed by the
GAO found that race of the defendant
influencedthe likelihoodof beingcharged
with a capital crimeor receiving thedeath
penalty, althoughthe raceofthedefendant
is not so powerful at predicting a death
sentenceas is the race of thevictim. "To
summarize, the synthesis supports a
strong raceof victim influence."GAO p.7.
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THE KENTUCKY RACE STUDIES

The Ky. studiescited in theGAO publica
tion document the powerful role thatrace
plays in the administrationof the death
penalty in this state. "Our equa
tions...show that Ky. prosecutorsregard
the murder of a white by a black as an
especiallyheinous infraction of the law,
independentof the objective seriousness
ofthe homicide."Keil and Vito, Criminol
ogy, supra, at 527. "Blacks who kill
whites are more likely to be chargedwith
a capital crime than are others i.e.,blacks
who kill blacks, whites who kill whites,
andwhites who kill blacks." Id The im
pactof racealso showsup at theother end
of theprocess- thesentencingstage."Ky.
juriesare...morelikely to sendblackswho
kill whites to deathrow." id. at 523.The
study concludes with a damning indict
ment of the impact of race on deathsen
tencingpracticesin thisstate."InKy., race
is inextricablyboundup with the way in
which the capital sentencing process
operates." Id. at 528.

PROVING RACIAL BIAS
IN COURT

A federal district court in Georgia has
ruled that a black habeaspetitioner who
claims that race wasa factor in his death
sentencefor killing a white personhas a
right to deposejurors to ascertainif, in
fact, racial considerationsoperatedduring
the deliberations.

In Dobbsv. ZanI, 720 F.Supp. 1566N.D.
Ga. 1989, the Court acknowledged that
Fed.R.Evid. 606bordinarily forbids the
useof jurors’ post-decision statements
about mentalprocessesin an effort to im
peach their verdict. However, the Court
also acknowledged that black prisoners
who have been sentenced to death for
killing whites and who challenge their
death sentenceson the groundsof racial
bias must show that "the jurorsactedwith
discriminatorypurposewhen they decid
ed to imposethe deathpenalty" in order
to establishan equal protectionviolation.
Dobbs, 720 F.Supp. at 1572, citing Mc
Clesky v. Kemp, 107 S.Ct. 1756, 1766
1987. Similarly, to establish an 8th
Amendmentviolation, Dobbs would have
to show that "the jurorspossessedracial
biasesthat createdan ‘unacceptablerisk’
that race affected the sentencingdecis
ion." Dobbs, 720 F.Supp. at 1572. See
Turner v. Murray, 106 S.Ct. 1683, 1686,
1688, n. 7 1986.

With respectto the 8th Amendmentissue,
the Court equatesracial biaswith "mental
bias," andnotesthat Rule 606bdoesnot
forbid juror testimony about anymental
bias unrelatedto the specific issuesthe
juror wascalled on to decide. "A habeas

petitioner in a capital case,therefore,may
take testimony from a trial juror to show
that the juror possessesracial biasesthat,
under the 8th Amendment standard,
created an ‘unacceptable risk’ that race
affected the death penalty decision."
Dobbs,720 F.Supp. at 1573,

Theonly conflict emergeswith the Equal
Protectionclaim, where "Dobbs must go
further and show that the sentencing
decisionwasactually motivated by racial
prejudice."720 F.Supp. at 1573. "A con
flict emerges between these two rules:
whereasthe McCleskystandard requires a
petitioner to show actual bias in the sen
tencing decision,Rule 606b precludes
inquiry into thedecisionmakingprocess."
Id.

The Court resolvestheconflict in favor of
Dobbs, holding that he had a right to
deposethejurors to explorewhetheror not
racial bias contributed to their decisionto
sentencehim to death."The balancebe
tween the defendant’s rights and
society’s interest in protecting the jury
system would not be met by enforcing
Rule 606b." 720F.Supp. at 1574.

U. S. SUPREME COURT CASES

The first batch of death penalty opinions
during the 1989 term show a sharply
divided court which continues to insist
that states remove any barriers to the
jury’s ability to considermitigating evid
ence, Butler v. McCoy, 46 CrL 2164,
3/5,90while also insisting that thesen
tencing decision be a rather clinical
"moral" one,rather thanbeing basedon a
"sympathetic" view of the defendant’s
mitigation. Saffle v. Parks,46 CrL 2193
3/5/90. The darker side of the Court
emergesin two opinions upholding sen
tencing statutes which amount to little
more than formulas for processing ag
gravation and mitigation which mandate
a sentenceof death when the formula
yields a certainresult. Blystone v. Pen
nsylvania,46 CrL 2147 2128,90; Boyde
v. California, 46 CrL 21723/5/90.Final
ly, with the grace of a Guatemalan death
squad,the Courthasjust about succeeded
in burying the great writ of habeascorpus
in capital andnon-capital casesalike. But
ler v. McKellar, 46 CrL 21643/5/90.

FEDERAL HABEAS CORPUS
1867-1990

The writ of habeas corpuswas the most
celebrated writ in the English law.
Originally available only to federal
prisoners, Congressextendedits protec
tions to federal prisoners over 100 years
ago.JudiciaryAct of February5, 1867,14
Stat. 385-86.

With Butler v. McKellar and Saffle v.
Parks, though, the Court has virtually
sealed off the federal courts to state
prisoners under the guiseofretroactivity.
An exhaustive treatment of the implica
tions of thesedecisionsfor federal prac
titioners will appear in the newsletter of
the Ky. Capital ResourceCenter. A few
words are in order here, though.

In both cases,slim majorities 5-4 held
that condemnedinmateswere notentitled
to relief since the claims they pressed
would have establisheda "new rule" of
federalconstitutional law. Last tenn, in
Teaguev.Lane,109S.Ct.10601989,the
Court radically restructured the doctrine
of retroactivity in holding that a habeas
petitioner may not even have his claim
heard unless, as a threshold matter, the
court determines that a favorable ruling
would notestablisha new rule ofconstitu
tional law. With Butler and Saffle, the
Courtgives such anexpansiveinterpreta
tion of what constitutesa "new rule" that,
as JusticeBrennan observesin his dissent
in Butler, "the Court strips stateprisoners
ofvirtually any meaningfulfederal review
of theconstitutionality of their incarcera
tion." 46 CrL at 2168 emphasis in
original.

JURY UNANIMiTY ON
MITIGATION

UNCONSTITUTIONAL

In McCoy v. North Carolina, supra, the
Court addressedthe constitutionality of
theunanimity requirement inN. C.’s capi
tal punishmentscheme.That requirement
prevents the jury from consideringany
mitigating circumstancewhich thejury
doesnotunanimouslyfind. Thecourt held
6-3 that, underMills v. Maryland, 486
U.S. 367 1988, this unanimity require
ment violates theconstitution by prevent
ing the sentencer from considering all
mitigating evidence.The relevanceof this
opinion to Ky. practice will be addressed
in thenext deathpenaltycolumn.

MANDATORY SENTENCING
FORMULAS

In Boydeand Blystone,the Court upheld
5-4 California andPennsylvaniadeath
sentencing statutes which provide that
deathmust be imposed if the statutory
calculus of processingmitigation andag
gravation yields a certain result. In
California, a jury must impose deathif
aggravation outweighs mitigation.
Similarly, in Pennsylvania,death is man
datory if the jury finds one aggravating
circumstance and no mitigating cir
cumstance.The Court upheld both of
thesestatutesagainstchallengesthat they
amountedto mandatory death sentencing
schemesas condemnedin Woodsonv.
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North Carolina, 428 U.S.2801976. Lawyers Shun Appointed Cases
Theseopinions alsohold that a jury does
nothaveto weighaggravation.Indeed, the
Courtreducesthe functionof aggravating
circumstances to distinguishing capital
from non-capital murder."The presence
of aggravating circumstancesserves the
purpose of limiting the class of death
eligible defendants,and the 8th Amend
mentdoesnot requirethat theseaggravat
ing circumstances be further refined or
weighedby ajury."Blystone,46CrL 2147.

MITIGATION: EMOTIONAL VS
MORAL RESPONSES

In Safflev. Parks,supra, the Court found
no fault with a jury chargedirecting the
jury to avoid anyinfluenceof sympathy.
TheCourt rejected the argumentthat such
an "anti-sympathy"instruction violates
Lockett inasmuch as jurors who react
sympathetically to mitigating evidence
could interpretthe instructionas barring
them from considering that evidenceal
together.But the Court holds that emotion
should play no role in theprocess,which
it describesas amoral one. "The objec
tives of fairness and accuracy aremore
likely to be threatened than promoted by
a rule allowing the sentenceto turn noton
whether the defendant, in the eyesof the
community, is morally deservingof the
death sentence,but on whether thedefen
dant can strike an emotional chord in a
juror." 46 CrL at 2196.

TO BE CONTINUED...

Theseopinions arenot fully analyzedhere
as they were handeddown as we go to
press. All S opinions will be discussedin
detail in the next issueof The Advocate,

KENTUCKY SENATE VOTES
UNANIMOUSLY TO BAR

EXECUTION OF RETARDED
OFFENDERS

On February22, the Ky. Senatevoted
36-0 to bar the execution of mentally
retardedoffenders.The bill nowmovesto
the House.If theHousealso approves the
measure,Ky. will becomeonly the third
stateto prohibit suchexecutions.

NEAL WALKER
AssistantPublicAdvocate
Chief, Major Litigation Section
Franlcfort,KY

ManyOhio andKentucky countiesdon’t
pay enough to coveroffice overheadfor
court-appointed defense lawyers in long
cases.Consequendy,few lawyers arewill
ing to takethem.

Last February,Michael Williams barely
madefederalminimum wageas a Camp
bell Co. public defenderwhen he defended
Gregory Combs.Combs settheapartment
housefire that killed 5 people in Dayton,
Ky. He waschargedwith capitalmurder,
he was convicted of manslaughter. Wil
liams saidhe waspaid an extra$2,500to
handle the caseby the public defender’s
office. He put in about 725 hours.

On the other hand,there’s no shortageof
lawyers in Hamilton Co. who arewilling
toacceptcourtappointmentsat$30an hour
to defendmurdersuspects.The difference
is the maximum that countiespay each
lawyer in an aggravatedmustier case.But
lerCo. hasa$2,SOOcap,thelowestinOhio,
regardlessof how many hours a lawyer
works.

But in Hamilton Co.,judgescanignorethe
$6,000limit and authorizepaymentsfor
every hour worked by up to 2 defense
lawyers assignedto each case. Dale G.
Schmidt, a veteran trial lawyer, estimated
that defendantswho hire their own attor
neysendup paying$150 to $250 an hour.
Schmidt said overhead- rent, utilities,
secretaries,copying machines,insurance -

eats up more than 1/3 of everything a
lawyerearns.

In a leanoperation,those expensesare$20
to $25an hour, but often they’re twice that.
Even so, few counties paymore than$30
an hour for lawyers who take court ap
pointments.

The problem has surfacedin recenthigh
proffle Kenton Co. cases: W. RobertLotz
accepteda court appointment to defend
Michael Funk, accusedof killing 7-year-
old Jenny Suelies. He was to be paidat the
new,higherrateof $25an hourin court and
$15 an hour for out-of-court work. But
Edwin Kagin agreedto representFunk
privately for $1. Ronald Rigg agreed to
serve ashis co-counselfor evenless.

When Gregory Wilson’s first court-ap
pointed lawyers quit, Circuit Judge Ray
mond E. Lape appealedto membersof the

Kenton Co. Bar Assn. "Please help!
Desperate!" his letter began. The Prob
lem? The old rate of $15 an hour in court
and$9 anhour for out-of-courtwork. Wil
son went to trial with 2 court-appointed
lawyerswho servedwithout pay. Onehad
never tried a deathpenaltycase;the other
had never tried any felony case. Wilson
wasconvicted of kidnapping,raping,rob
bing andkilling DeborahPooleyandsen
tencedto death.

Ohio’s Butler Co. is having similar
problems: Both court-appointedattorneys
for Patrick Henry Goins tried to quit,
saying they eachhadinvestedmore time
than the$2,500maximumjustified.

Forcing them to continue would violate
their rightsand jeopardizeGoins’ right to
a fair trial, they argued. Goins pleaded
guilty to killing Lucille Susongandher
son, James.before an appellate court
resolvedthepaymentissues.

All 6 locallawyerscertifiedto serveaslead
counselin a deathpenaltycaserefusedto
representKenneth J. Lovett, accusedof
shooting JenaMayo. A staffattorneyfrom
the Ohio Public Defender’s Office is han
dlingLovett’s case.

Robert Carran,coordinatorof the public
defenders office in Kenton, Boone and
Gallatin Co., said, "Lawyers have been
very good abouttaking our cases,but they
can’tkeep taking lossesof thousands of
dollars."

Finding defenselawyers is more than a
scheduling problem; criminal defendants
have a constitutional right to adequate
counseL In Ohio, where lawyers must be
certifiedby the SupremeCourt beforethey
cantakecapitalpunishmentcases,the bur
den falls on overwhelmed state public
defenderswhen countyjudgescan’t find
privatedefenselawyers.

In Ky., no certificationexists,andin some
cases,courtsacceptinexperienceddefense
lawyers. So it’s not uncommonfor death-
row inmatesin both statesto appealtheir
convictions,sayingtheyweredeniedade
quate counsel.

Cincinnati Enquirer, Feb. 11,1990.
Reprintedby Permission.
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GUILTY UNTIL PROVEN INNOCENT
DUI PRESUMPTIONS

INTRODUCTION

If you stoppedtheaveragecitizenon the
streetandaskedthem to stateone rule of
law, the most likely answerwould bethat
you are innocentuntil proven guilty. The
SupremeCourt left little roomfor argu
ment when, in In Re Winship, 397 U.S.
358 1958,they announcedthat:

Lest thereremainanydoubt aboutthe
constitutional stature of the
reasonable-doubt standard, we ex
plicitly hold that he Due Process
Clauseprotectsthe accusedagainst
conviction exceptuponproof beyond
areasonabledoubtof everyfactneces
saryto constitutethecrimewith which
he is charged.
397 U.S.at 364.

TheJusticeswould no doubt be surprised
to discover that in Kentucky their em
phatic holding would protect the most
loathsomemurderer, the most wily of
thieves,the mostrepetitiveof conman,
but would offer only hollow promisesfor
the average citizen stoppedby a police
officer after having a few beerswith
friends.

BACKGROUND ON
PRESUMPTIONS IN KY

Pursuantto KRS 189.520,thepercentage
of alcohol in a defendant’sblood gives
riseto various presumptionsregardinghis
or hersobriety.The mostoffensiveis KRS
189.5203cwhich creates a presump
tion that a driver is underthe influence
when his or her blood alcohol level is a
.10% or greater. The utilization of this
presumptionstemsfromMarcum v. Com
monwealth, 483 S.W.2d 122 Ky.App.
1972. Marcum, while holding that it
would be reversible error to actually in
struct thejury as to thepresumption,es
tablished admonishingthe jury as the ap
propriate method for conveying the
presumption to the jury. The Marcum
court clearly envisioned the use of the

presumptionby the jury to prove a fact
[under the influence] that "otherwise
would require expert testimony," 483
S.W. at 128.

The Court carefully reviewedthe history
of presumptionsand concluded that to
instruct the jury regardingapresumption
would, asit had consistentlyheld, invade
theprovinceof thejury andwasthuserror.
In establishing the admonitionas ap
propriate, however, the Court shed no
light into its reasoning. In subsequent
decisions,however, it hasbecomeclear
that the presumptionsat issue are to be
viewednot as"rules of law given by the
Courtbut ratherevidence,"Wellsv. Com
monwealth, 561 S.W.2d 85 Ky.App.
1978, and further were "devised for
prosecutorialconvenience."Id. Addition
ally, the DUT presumptions remain "the
only presumption of fact, essential to es
tablish guilt of a crime,of which the trial
court is permitted to inform the jury."
Overstreetv. Commonwealth, 522
S.W.2d178 Ky.App. 1975. In sodoing,
theOverstreetcourtrefusedto expand the
use of the presumptions in a
DUI/Manslaughtercase,stating that the
benefit "cannot reasonably or fairly be
extendedto provide thesameconvenience
for the prosecution in cases of a more
seriouscharacter."522 S.W.2dat 179. As
such, postMarcum, 2 things areclear: 1
the use of presumptions in a DUT case
standalonein Kentuckypractice,and 2
Kentucky courts, while acknowledging
the basic unfairness, have not found
reasonto change theprocedure.

CHALLENGING MARCUM

While the Kentuckyappellate courtsap
parently remain content with this policy,
a line of casesfrom the United State
SupremeCourt suggestthat the useof the
presumptionscausesgreaterconstitution
al problems than those recognized and
toleratedby the Marcum line of cases.

In Sandstromv. Montana, 442 U.S. 510

1979, the United StatesSupreme Court
struckdown mandatorypresumptionsas
being inconsistentwith dueprocess.The
presumptionat issuewasajury instruction
stating "the law presumes that a person
intends the ordinary consequencesof his
voluntary acts." 442 U.S. at 513. The
Supreme Court found the presumption
constitutionally infirm on 2 separate
theories:1 sucha presumption shifts the
burdenof persuasionas previouslycon
demnedinMulanyv. Wilbur,421U.S.684
1975,and2 the presumption was con
clusive in violation of Morissette v.
United States,342 U.S. 246 1952. Ob
viously, the secondprong of the Sand-
stromholding is notviolatedby theMar
cumprocedurebecauseKRS 189.5204
allows the:

Introduction of any other competent
evidencebearingon the question of
whether the defendantwas under the
influence....
Id. at 274.

However, this very right to rebut thus
granted conclusively shifts the burden in
violation of the first prong of the
Sandstromholding. In effect, thejury is
admonishedto presumeguilt unlessthe
defendant canpersuadethe jury as to in
nocence.Although KRS 500.070en
visions placing the burdenof going for
ward on thedefendant in certainnarrowly
definedsituations,it doesnot, nor could it
constitutionally, countenancethe whole
sale burden shifting that occursonce the
Marcum admonitionis given.

In Francis v. Franklin, 471 U.S. 307
1985, the Courtaddressedthe issueof a
presumption the defendant could rebui
The Courtonceagain emphatically held:

This bedrock‘axiomatic andelemen
tary’ [constitutional] principle cite
omittedprohibits thestatefrom using
evidentiary presumptionsin a jury
chargethat havetheeffectofrelieving
the state of its burden of persuasion
beyond a reasonable doubt of every
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essentialelementof a crime.471 U.S.
at 313.

The Court went on to note that "a man
datory rebuttable presumptionis perhaps
less onerous from the defendant’s
perspective,but is no lessunconstitution
aL 471 U.S. at 317.

Justlast term,the United StatesSupreme
Court revisited the issue of the useof
presumptionsin a criminal trial. Carella
v.Calfornia, 491 U.S. ..., 105 L.EcL2d
218; 109 S.Ct. 24191989. The presump
tions at issue in Carella involved the im
puting of criminal intentfrom thefact of
failing to returnrentedpropertywithin a
givenstatutory time period. Without dis
sent,the SupremeCourtstruck down the
presumptionandreversedtheconvictions.
In one simple paragraph, the Court dis
tilled the constitutional problems with the
Marcwnprocedure:

The DueProcessClauseof the Four
teenth AmendmentdeniesStates the
power to deprive theaccusedof liberty
unlessthe prosecutionprovesbeyond
a reasonabledoubt every element of
the charged offense. Cite omitted.
Juiy instructions relieving Statesof
this burden violate a defendant’s due
process rights. Cite omitted. Such
directions subvertthe presumptionof
innocenceaccordedto accusedper
sons,andalso invadethe truth-fmding
task assigned solely to juries in
criminalcases.
105 L.Ed.2dat 221.

Sucha holding leaveslittle doubt asto the
continuedconstitutionalityoftheMarcum
procedure which is specificallydesigned
to easethe prosecution’s burden. See
Wells, supra, and Overstreet,supra.
Nonetheless,in a recent federal habeas
corpusaction,’ the U.S.District Court for
the Western District upheld theMarcum
procedure. The Court reasoned that,
despite the fact that KRS 189.5203c
statesthat when there is:

.10percent10% or more by weight in
suchblood, it shall bepresumedthat
the defendant was under the in
fluence....
Id. at 273 emphasisadded,

The statute,whenread asa whole,includ
ing the rebuttal provisions,createdonlya
permissible inference. The Court’s
decision,while citing theFrancisdistinc
tion between rebuttable and nonrebut
table, totally ignores the test for man
datory versus pennissivethat was estab
lished in Sandstrom.Regardlessof how
the state courtsinterpretedthe presump

tion, 442 U.S. at 516, the use of the
presumptionis invalid if a juror "may
have interpreted the Judge’s instructions
as constituting...aconclusive presump
tion.... 442U.S.at 524. emphasisadded.

The logic of the district court’s holding
was further diminished by Hayden v.
Commonwealth, 776 S.W.2d 956
Ky.App. 1989. In Hayden, the Court
madeit clearthatimpaireddriving wasnot
an element of the offense as had beer
suggestedby Crusev. Commonwealth.
As such, the only elementto beproven is
"under the influence"which accordingto
KRS l89.5203c shall be presumed
merely from the offering of a test reading
of .10or greater. Adding to the lack ofany
substantiverequirementsbeyondthemere
existenceof the number,3 it is logically
inconsistentto find that a reasonablejuror
might not find the presumption con
clusive.

The fmal constitutional development is
one that destroys theartificial distinction
the Marcumcourtsoughtto drawbetween
admonishingandinstructing.In Jamesv.
Kentucky,466 U.S.15 1984, the United
StatesSupremeCourtheld that:

Kentucky distinction between ad
monition andinstruction isnot thesort
of firmly establishedand regularly
followed state practice that can

preventthe implementation offederal
constitutionalrights.
80 LE.2d at 346.

Obviously, it is of little solace to the
defendantthat the jury is merely told by
the judge to presumeguilt as opposed
seeing it in writing. Likewise, the
SupremeCourt has recognizedthedistinc
tionnotoneofconstitutional impact.This
is especiallytruein light of eventhe Ken
tucky courtspreviouslydiscussedhesitan
cy abouttherule.

CONCLUSION

Thecontinuedvalidityof this isolatedrule
of procedure specifically designed to
reducetheprosecution’sburdenof proof
is suspect.Theproperuseof the presump
tions containedin KRS 189.520are the
sameasother presumptionsto beutilized
by theCourt ingrantinga directedverdict.
See Milward, KentuckyCriminal Prac
tice, Section 47.07 2d Ed. 1984. The
state should prove each element of the
offense beyond a reasonable doubt by
competentevidence.Only in this way can
eachcitizen accusedbe provided due
processof law.

ROBERT A. RILEY
Assistant Public Advocate
LaGrangeTrial Office
Oldham/HenryiTrimbleCounties
300 NorthFirst Street
LaGrange,Kentucky 40031
502 222-7712

FOOTNOTES

‘Morgan v. Shirley, Civil ActionC-88-0049-
B6M, rendered7-19-89.

2712 S.W.2d356 Ky.App. 1986.

SeeOwensv. Commonwealth,487 S.W.2d
897Ky.App. 1972."As aminimumthisproof
must show that the operatorwas properly
trainedandcertifiedtooperatethemachineand
that themachinewas in proper working order
and that the testwas administered accordingto
standard operating procedures."

Ruling on Official to be Appealed

The stateattorney general’soffice is seek
ing to overturn dismissalof drunkendriv
ing and speedingchargesagainstBoyd
County Attorney Jerry Vincent.

JohnsonCircuit JudgeStephenFrazierdis
missedthechargesagainst Vincent,citing
a proceduralerrorby theattorneygeneral’s
office.

The office asked Frazier to vacatehis
ruling andalso will askthejudge to recon
sider his decision, according to Deputy
Attorney GeneralBrent Caldwell. An ap
peal callsfor the stateCourtof Appealsto
review the ruling.

Frazier’s ruling marked the seconddis
missalofcharges againstVincent because
of procedural errors by the attorney
general’soffice.

Vincent was arrestedin July in Ashland.
He refused to takeabreathanalysistest,
sayinghe was afraid the arrestingofficer
would manipulatethe testbecausehe and
the officerhada long-standing dispute.

TheCourier-Journal,February6, 1990.
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DRUNK-DRIVING CASE AGAINST BOYD OFFICIAL DROPPEDAGAIN

Drunken-driving and speedingcharges
againstBoyd County Attorney JerryVin
cent were dismissed- the secondtime
charges against Vincent have been
dropped becauseof procedural errors by
thestateattorneygeneral’soffice.

The handling of the caseprompted harsh
criticism of the state attorneygeneral’s
office by Vincent and his attorney, who
say the casewasincompetentlyhandled
andpolitically motivated.

The ruling by Johnson Circuit Judge
Stephen Frazier says that the attorney
general’s office was late in filing an ap
peal on thedrunken-drivingand speeding
chargesagainstVincent, who has been
Boyd County attorney for 8 years.

The chargesagainstVincentwereinitially
dropped in Boyd District Court inNovem
ber when a district judge from Jefferson
County ruled that Jeff Mackin, of the at
torney general’soffice, failed to state the
chargesand evidenceagainstVincent in
the prosecution’sopeningargument.

Local judges and prosecutorsaskedto be
excused from the casebecauseof their
working relationshipswith Vincent.

The attorney general’soffice, whichcon
tendsthe caseshould not have beendis
missed,will, within the next 5 days, ask
the state Court of Appeals to review it,
DeputyAttorney GeneralBrentCaldwell
said.

Vincent was arrestedlast July in Ashland.
He refused to take a breathalyzertest,
saying he wasafraid the arrestingofficer
would manipulatethetest becausehe and
the officer had had a long-standing dis
pute.

Vincent’s licensewas suspendedrecently
by the state TransportationCabinet be
causeof his refusalto take the test.

The chargesagainst Vincent have caused
controversy in Boyd Countybecauseof
his statusas a public official.

Moreover, thesubsequentdismissalshave
prompted harsh questionsabout the com
petency of the attorney general’s office
and the possibility thatVincent received
preferentialtreatment.Vincent also was
co-chairmanin Boyd County for Attorney
GeneralFred Cowan’selectioncampaign.

Sandi LeMaster, vice president of the
Boyd CountyChapterof Mothers Against
DrunkDriving, which hasbeenoutspoken
about the case,said she is shockedand
frustrated by Vincent’s case.

"I don’t know which is worse,"LeMaster
said, "to play favoritism or to havesome
one employed in the attorney general’s
office that is totally incompetent."

But Caldwell said the attorney general’s
office complied with the law in handling
thecase.Andhecontendedthat there is no
validity to chargesof preferential treat
ment.

"We feel like we’ve done what was
recommendedunder the law," Caldwell
said. "At this point, wehave not had a
court that agreedwith that."

Regarding the first dismissal, Caidwell
said that the prosecutor’s opening argu
ment need not lay out all the facts and
evidenceto be usedin the caseand that
Mackin gave enough information in his
openingremarks.

District Judge Donald Eckerie of Jeffer
son County disagreed, andhis decision
was appealedby the attorney general.

The attorney general’s office, however,
waited to file its appealuntil receiving a
written order from Eckerie. An appeal
must be filed within 10 days of the
judge’s order.

In his motion for dismissal, Vincent’s at
torney, David Mussetter, said the appeal
was latebecauseit shouldhavebeenfiled
when thejudgemade theorder andsigned
the courtcalendar,or docket.

Reading from Frazier’s ruling, Linda
Craft, Frazier’s court administrator,said
the trial court’s calendarnotation con
stituted a ruling from the judge.
"Hundredsof casesaredeterminedevery
day in Kentucky by the various district
courts," the ruling states. "These
decisionsare evidencednot by formal
written judgment, but by calendar nota
tion signedby thecourt.,.. This procedure
hasbeenfollowed sincethe implementa
tion of the districtcourtsystem."

Mussetterdiscountedany talk that Vin
cent received preferential treatment,
citing the scrutiny the casehas received
becausehe is a public official.

Of Mackin, who tried the case, Vincent
said: "lie’s just incompetent. And the
things that Mr. Cowanhassaidin response
to public pressure...I think he’s trying to
makepolitical hay out of a case."

Cowan has said he intends to run for
governor in 1991.

But Vincent maintains that the factsof the
case have been overlooked - that his
arrest was the result of a long-standing
disputehehashad with an AshlandPolice
officer.

The Ashland policereport said an officer
saw Vincent’s car swerving across the
center line andspeeding.Whenstopped,
he refused to take the breathalyzer test,
saying he feared Officer Tim Wallin
would manipulatetheresults.

Vincent, whois a neighbor of Wallin’s in
Ashland, has filed two criminal com
plaints alleging Wallin harborsvicious
dogs.

Ashland Police Capt. Tom Kelley said
that Wallin would not have conducteda
breathtest on Vincent becauseheisnot a
breathalyzeroperator. Kelley added that
the complaints against Wallin have not
beenresolved.

The Courier-Journal, February 1, 1990.
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PLAIN VIEW
Searchand SeizureLaw

UNITED STATES SUPREME
COURT

Jamesv. Illinois
Here is one view of the exclusionaryrule:
"/Tjherule excludingevidenceseizedin
violation of the4thAmendmenthas been
recognizedas a principal mode of dis
couraging lawlesspolice conduct
.IWjithoutit theconstitutionalguarantee
againstsearchesandseizureswould bea
mere ‘form ofwords’."

Here is another view of the samerule:
"/TJheexclusionaryrule doesnot apply
where the interest in pursuing truth or
other important values outweighsany
deterrenceof unlawful conduct that the
rule mightachieve."

Both views are expressedin the same
UnitedStatesSupremeCourtcase,James
v.Illinois,493U.S..._,11OS.Ct. 648,107
L.Ed.2d 676 1990. This case is a
dramatic exampleof the division in the
court over the issue of the value of the
exclusionaryrule, that is whetherit is
judicially created or inherent within the
4thAmendment,and whether it hasasits
purposemerely deterringpolice miscon
duct or whether it hasa broaderpurpose.
Surprisingly,in Jamesv. Illinois, the first
viewquotedabovebelongsto themajority
opinion, the latter view that of the conser
vative in-this-caseminority. The facts
were rather simple. Darryl James, a
juvenile, told police investigatinga mur
der that he had redhair theprevious day,
but had then dyed it black "in order to
changehis appearance."The murderer
hadbeendescribedashaving reddishhair.
James’statementwas suppressedprior to
trial as takenfollowing an illegal arrest.

Jamesdid not testifyat trial. However,he
did present Jewel Henderson,who tes

tified that onthe dayof the murder James
hasblack hair. Theprosecution thenintro
duced James’ previously suppressed
statement to contradict Henderson’stes
timony. Jameswas convicted of murder
andsentencedto 30 years in prison.Jus
tice Brennan authored the opinion for a
surprising majority including Blackmun,
White, Marshall, and Stevens.The
majorityheld that the useof Henderson’s
statementwaserroneous,andreversedthe
judgment.

The holdinghaltedatrendof recent years
to permit the prosecution to use sup
pressed matters for impeachmentpur
poses. In Walder v. United States,347
U.S. 62 1954, the court allowed sup
pressedheroin to be usedto impeachthe
defendant’stestimonythat he had never
possessednarcotics. In Harris v. New
York, 401 U.S. 222, 91 S.Ct. 643, 28
L.Ed.2d11971andOregonv.Hass,420
U.S.714,95S.Ct. 1215, 43 L.Ed.2d570
1975, statementstakenin violation of
Miranda weresaid to have beenproperly
usedto impeach a defendant’s testimony.
And in UnitedStatesv. Havens,446U.S.
620, 100 S.Ct. 1912, 64 L.Ed.2d 559
1980,the court allowed a prosecutorto
ask the defendantquestions on cross-ex
amination that were within the scopeof
direct examination and then to impeach
the answersgiven with evidencethat had
previously beensuppressed.

Under this line of cases,it appeared the
courtwould furtherexpandtheexception
to theexclusionaryruleby extending it to
defensewitnesses.Indeed,the four justice
minority of Kennedy, Rehnquist, 0’-
Connor,andScaliawould have socrafted
the exception under the rationalethat
where"the jury is misled by falsetes
timony, otherwise subject to flat con
tradictionbyevidenceillegally seized,the
protectionof theexclusionaryruleis ‘per
vertedinto a licenseto useperjuryby way
of a defense,freefrom therisk of confron

tation with prior inconsistentutterances’."

The majority, however, decided to draw
the line at the defendant’s testimony.
After James,only where the defendant
testifiescontrary to suppressedevidence
can that evidencebe used for impeach
ment purposes. The majority felt that a
threat of perjury would be effective
against the perjuring defensewitness.
Further,were the dissenter’srule to be
adopted, themajority fearedthis "would
chill some defendants from presenting
their best defense- and sometimesany
defenseat all - throughthe testimony of
others."Significantly, the majority also
fearedthat theproposed exceptionwould
"significantly weaken the exclusionary
rules’ deterrent on police misconduct."

Jamescanonly be usedunder limited cir
cumstances.Its importancelies, however,
in the court’sunwillingness,at leastat this
time, to consider further significant
erosion of the exclusionaryrule.

Maryland v. Buie
Once, the "physical entry of the home
[was] the chief evil against which the
wording of the 4th Amendment is direct
ed." UnitedStatesv.UnitedStatesDistrict
Court, 407 U.S. 297, 313, 92 S.Ct. 2125,
32L.Ed.2d 7521972.However, 3 years
ago the court allowed the home to be
entered without a warrant in order to
searcha probationer’s residence. Grffln
v. Wisconsin, 483 U.S. 868, 107 S.Ct.
3164, 97 L.Ed.2d 709 1987. This in
trusionhasnow beenfurtherextendedin
Marylandv.Bide,46 CrL. 21331990.

Following an armed robbery, the police
obtained an arrest warrant for Jerome
Buie. During the warrant’s execution,
Buie was found in his basement. After
arrestinghim, DetectiveJosephFrolich
went into the basement to see whether

ErnieLewis

This regularAdvocatecolumnreviewsall publishedsearchandseizuredecisionsof the UnitedSupremeCourt, the KentuckySupremeCourt, and
the KentuckyCourtof Appealsandsignificantcasesfromotherjurisdictions.

April 1990/TheAdvocate32



anyoneelsewasthere. Instead,he founda
redjogging suit matchingthe description
of clothes worn by the robber. The

7 MarylandCourt of Appealsheld that the
seizureof the jogging suit wasillegal be
cause there was not probable cause to
believe that there wasa potentiality for
dangerat the time of theprotectivesweep.

A 7-2 majority reversed.In a decision
written by JusticeWhite, the court held
that a protective sweepof a housemay be
performedwhenthere arearticulablefacts
which "would warrantareasonablypru
dentofficer in believingthat the areato be
swept harbors an individual posing a
dangerto those on the arrestscene."The
casewas remandedback for a factual
determinationonthe reasonablesuspicion
issue.

The majority relied explicitly on a Terry
v. Ohio, 392U.S. 11968analysis. Terry
allowed a stop-and-friskof individuals
basedupon reasonablesuspicion.Michi
gan v. Long,. 463 U.S. 1032, 103 S.CL
3469,77 L.Ed.2d 1201 1983,authoriz
ing a "frisk’ of an automobile for
weapons" was also explicitly utilized.
Themajority found TerryandLonguseful
in the situation of an officer facing a
potentially dangeroussituation.

The court placedsignificant limitations,
however, on the protectivesearch.Of
ficersmay not fully searcha house;rather,
the searchextends "only to a cursory in
spection of those spaceswhere a person
may be found." Further, thecourt refused
to overruleChimelv. California, 395 U.S.
752, 89 S.Ct. 2034, 23 L.Ed.2d 685
1969,which held that a searchincident
to a lawful arrest "could not extend
beyond the arrestee’spersonandthe area
from within which the arresteemighthave
obtaineda weapon."Thus,Buie cannotbe
usedto justify a"top-to-bottom"searchof
a housefollowing thearrestof an accused
on a warrant.

Justice Brennan,joined by Justice Mar
shall, dissented. Brennan has been the
biggestcritic of the court’s expansionof
theTerryexceptionto the warrant require
ment, saying theexceptionis beginningto
"swallow the general rule." The dis
sent would have requiredprobablecause
to justify a protective sweepof a house. -

United States v. Rene
Martin Verdugo-Urquidez
The defendant, a Mexican citizen, was
thought to be a narcotics smuggler. He

wasarrestedon a warrantandtransported
from Mexico to California.Following his
arrest, theDEA andMexicanpolice sear
chedthedefendant’shousewithout a war
rant and found incriminating evidence.
The district court suppressedthe evi
dence, and the 9th Circuit affirmed the
suppression.

The Supreme Court reversed. United
States v. Rene Martin Verdugo-Ur
quidez,110 S.Ct. 1056Feb. 1990. In a
decisionby theChiefJustice,the 5 justice
majority held that the 4th Amendment
does not apply to searches of aliens’
property locatedoutsidetheUS.The court
found the defendant to be excludedfrom
"the people" within the text of the 4th
Amendment.Becausehe was not "a per
son," andbecausehis property was lo
catedin Mexico, the4th Amendment was
held to have had no application. Justice
Stevensconcurredin the judgment, but
wrote separately to expresshis opinion
that while the 4th Amendmentdid apply
to the defendant, the warrant clause did
not. He concurred becausehe thought the
searchto have been"reasonable."

JusticeBrennan,Marshall, andBlackmun
dissented.Brennan. joined by Marshall,
would have found the 4th Amendment
applicable due to the fact that the defen
dant was being prosecuted in American
courts. "If we expect aliens to obey our
laws, aliensshouldbe able to expect that
we will obey our Constitution when we
investigate,prosecute,andpunish them."
JusticeBlackmun dissentedseparately.

Smith v. Ohio
The court almost reachedunanimity in
thisper curia,n decision. Smith ‘. Ohio,
110 S.Ct. 1288March 1990. Smith had
beenwalking with a grocery bag when he
was told to "come here" by the police.
When they identified themselvesas the
police, Smith threw his bag onhis carand
faced them. The police took the bag,
opened it, andcharged Smith upon dis
covering drug paraphenalia therein.

The Ohio Supreme Court affirmed
Smith’s conviction upon groundsthat the
search was incident to a lawful arrest,
despite the fact that the arrest had fol
lowed the search. The court reversed,
saying that they had many times held that
"an incident search may not precede an
arrestandserveaspartof its justification."
Seefor example,Sibron v. NewYork, 392
U.S. 40, 63 1968.Justice Marshall dis
sented, saying that while the majority’s
decisionappearedcorrect, that a summary
disposition on the merits was inap
propriate.

KENTUCKY SUPREME
COURT

Reneerv. Commonwealth
The Kentucky Supreme Court addressed
one searchandseizureissuerecentlyin
the case of Reneerv. Commonwealth,
Ky., _S.W.2d_ Feb. 8, 1990.Here,
Reneerwas arrestedona warrant.Follow
ing arrest, he asked to urinate,and when
he did so he was accompanied by the
police.Whilesecuring thebathroomarea,
a pilibox in which morphinewasfound
was seized.Reneerchallengedthe search
andseizureon the groundsthat the war
rant did notspecificallydescribethe items
to be seized.

The court did not address the warrant
issue,however,in affirming the legalityof
the search. Rather, the court approved the
searchas incident to a lawful arrest, citing
Chimel v. California, 395 U.S. 752, 89
S.Ct. 2034,23L.Ed.2d 685 1969.

SHORTVIEW

In reHodari D.,Cal.Ct.App.,1st Div., 46
Cr.L. 129312/15/93.The act of chasing
a fleeing juvenile was a seizure under
Michigan v. Chesternut,486 U.S. 567,
108 S.Ct. 1975, 100L.Ed.2d565 1988.
Thus, when the juvenile threw down a
piece of rock cocaine once the police
caughtup with him, that cocainehad to be
suppressed because the police had no
probable causeto seizethejuvenile;

United Statesv. Barrett, 890 F.2d 855
6thCir. 1989.In this fact boundcase,the
6thCircuit found probablecauseto search
Barrett’scar, in which a pouch was found
to possessone ounce of cocaine. The
police executeda searchwarranton Jef
frey Dolan, who had sold one ounceof
cocaineto an informer, and had told the
informer that he would later haveanother
ouncefor him. Basedupon this informa
tion, the Tens. Bureau of Investigation
and the DEA obtained a searchwarrant,
whoseexecutionrevealedlittle. However,
while the warrant was being executed,
JeffreyBarrettdroveup andgot outof his
car. Upon being told that Dolanhad been
arrested, Barrett and "nervously"gotback
into his car, "nervously" tried to conceal
the pouch from the police. This brought
the caseunder the automobile probable
causeumbrella of United Statesv. Ross,
456U.S.798,102S.Ct. 2157,72L.,EcL2d
5721982 and thus the search of the car
waslegal;
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Statev. Jardine, IdahoCt. App., 46Cr.L
131712/29/89.An anonymousinformer
told the police that Jardinewas growing
marijuanain hishouse.The police check
ed the electricalusageand presentedan
affidavit to the magistratewhich stated
that Jardine’s electricalusage had in
creased453% over a previous occupant’s
usage.The police omitted,however, that
during the periodof time compared,the
househadbeenmostly unoccupied. This
constituteda "recklessdisregard for the
truth"underFranksv.Delaware,438 U.S.
154, 98 S.Ct. 2674, 57 L.Ed.2d 667
1978.The courtadoptedtheanalysisin
UnitedStatesv. Stanert,762F.2d7759th
Cir. 1985,amended769 F.2d 14109th
Cir. 1985,which had applied Franks to
reckless omissions of facts as well as
deliberatemisstatements;

UnitedStatesv. Thomas, 893 F.2d 482
2nd Cir. 1990. Exigent circumstances
sufficient to omit the warrant requirement
beforeentry into a housemustbepresent
apartfrom the actionsof the police.Thus,
where officers had probable causeto
believethe defendant was selling drugs
outofhis apartment,7 policeofficerswent
there with battering ram andgunsdrawn,
the fact that movement washeardinside
after theofficershad knockeddid not con
stitute exigentcircumstancessufficientto
break into the apartment without a war
rant;

United Statesv. Jacobsen,893 F.2d 999
8th Cir. 1990. The 8th Circuit explored
the relationship between privacy rights
underthe4th Amendment anddueprocess
rights under the 14th Amendment.The
government began an undercover opera
tion against Jacobsenonce he legally
placedan order for 2 nudistmagazines.
For 2 1/2yearsthe government targeted
him for crimes involving child pornog
raphy. Eventually, Jacobsenordered such
a magazine and was arrestedand con
victed.The courtreversed,findinghim to
havebeenentrappedasa matter of law. In
sodoing, however, thecourt held that the
governmentmust have a "reasonable
suspicion"against a personprior to target
ing them for a sting operation. Thus, the
court used a 4th Amendment analysis.
"[R]easonablesuspicionbasedon articul
able actsis a threshold limitation on the
authority of government agentsto target
an individual for an undercover sting
operation. If a particular individual’s con
ductgivesrise to reasonablesuspicion,the
governmentmayconductanyundercover
operation it so desires,as long as it does
not give rise to a claim of outrageous
ness."

may not frisk a personwho is being cited
for a "civil violation," such asselling beer
to a minor. "The very minor offense
authorizing thestop herecannot,in and of
itself, justify the frisk. To sohold would
mean that every motorist issueda citation
for a minortraffic offensewould enjoy no
constitutionalprotection from a protective
searchforweapons."

City ofSt.Paul v. Uber, 450 N.W.2d 623
1990, andLowery v. Commonwealth,
388 S.E.2d 265 1990. In both cases,the
courtsdeclinedto allow racial considera
tions to justify a stop of a person. In Uber,
the fact that a white suburbanitewas in an
urbanareaknown for prostitution did not
allow him tobestopped.Likewise, despite
the fact that a drugcourierprofile advised
looking for black or Hispanic malesdriv
ing rental cars, the court ruled that race
couldnotbe consideredasa relevant fac
tor under either the 4th or 14th Amend
ments.

questions,andasking for consent to con
duct a body search constitutes a seizure;
accordingly, cocainefound on Lewishad
to be suppressed."If passengerson a bus
passing through the Capital of this great
nation cannot be free from police inter
ferencewherethere is absolutely nobasis
for thepolice officers to stop andquestion
them, then thepolice will be free to accost
peopleon our streetswithout any reason
or cause, In this ‘anything goes’ war on
drugs,random knocks on thedoorsof our
citizens’ homes seeking ‘consent’ to
searchfor drugs cannotbe far away. This
is notAmerica."

ERNIELEWIS
AssistantPublic Advocate
Director
DPAiMadison/JacksonCountyOffice
201 Water Street
Richmond, Kentucky 40475
606623-8413

Simples v. State,Md.Ct.App., 46 Cr.L.
13791/11/90.Without more, the police

UnitedStatesv. Lewis, 728 F.Supp. 784
1990. Approaching a person in a
Greyhoundbus,standingoverhim, asking

Gun Clips Suppressed
Whenis consentto apolice searchvoluntary? Not, apparently,if one has agreed to do it with
the proviso that the searchingofficers feed one’s dogs,or if oneis a juvenile lurking in a bus
terminal late at night Thoseare the recentrulings of two New York trial courts. Yolanda
Dieudonnewasarrested at her Bronx apartmenton June23, 1988,after severalpeoplewere
seenfleeingfrom the building in which shelived. Theyreported thatawomanwasshooting a
gun.The womanwasapparentlyDieudonne,andshewasarrested.At the precinctstationshe
granted permissionfor officers to searchher apartmenton the condition that they feedher dogs.
The searchdiscloseda gun,clip andbullets in a canin thepantry. Dieudonnewascharged with
a variety of offenses, including criminal possessionof a firearm in the seconddegree. In a
pretrialmotionshemovedto suppressthe gunandbullets from evidenceon theground that she
had not consentedvoluntarily to the searchthatproducedthem. JusticeDominic R. Massaro
of the SupremeCourtagreed.The overridingissue,Massarosaid,was"whether the consentis
in factvoluntarilygivenorotherwisewastheproduct ofan extenuatingcircumstance.",Massaro
concludedthat Dieudonne’s"freewill was[sufficiently] burdened by an overridingconcernfor
the welfareofherdogs" that herconsentwasnot freely given. "For somepeople,"he said,"pets
areeverybitas importantin the mostcentralaspectsof theirlives aschildren.... [Dieudonne’s]
dogs ... areasimportant to [her] mentalandphysicalhealthas medical careitself’ andher
worries about them in effectamounted to coercion.

ForMarkA., the problem was not dogsbut the fact thathe bumpedinto Officer John Ryan of
the New York City PoliceDepartment at 12:30 on the morning of May31, 1989. Mark was
alone in a bus terminal, carrying abag. The terminal is a haunt ofrunawaychildren, andRyan
hasapolicy of questioning unaccompaniedjuvenilesafter 8 p.m. on the chancethat they are
runaways.Markwas questioned and apparentlygave unsatisfactory answers, becauseRyan
searchedhis bag.A hard rectangularobjectat the bottomof the bagturned out to be a gun clip
with 16.9 millimeterbullets.Thebullets fit into a Luger pistol being carried by a personMark
pointedout to the officerelsewhereinthe terminal.Markwasarrestedand chargedwith criminal
possessionof the weapon.He movedto suppressthe evidenceon the ground that Officer Ryan
lackedprobable causeto detain him, andtheFamilyCourt of NewYork Countyagreed."While
isispossiblethatthePort Authority ... may well be a gatheringplacefor runawaychildren,"the
court said, that did not "justify the defacloimposition of an 8 p.m. curfew" by Ryan.Noting
that Markwas a 15-year-oldyouth facing an adult policeofficer who failed to tell him he had
theright to refuse the searchof his bag, the courtdeclared that the boy merely "acquiescedto
lawful authority" insteadof giving voluntary consentto the search.

PeoplevDieudonne,md. No.4131/88,Nov.27, 1989;Matter ofMark A.,Dec. 14, 1989.
"Reprinted with permissionfrom the March, 1990 issueof theABAJournal, TheLawyer’s
Magazine,publishedby theAmarican BarAssociation."
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JUVENILE LAW
THE CHILD ABUSE-DELINQUENCY CONNECTION
DavidN. Sanberg

LexingtonBooks
125 Spring Sr. Lex, MA 02173
617 862-6650
1989

Manyof us who have represented childrenin
juvenile court have beenhorrified to read the
dispositionalreportsandpsychologicalevalua
tions detailing the family histories of our
clients. Beatings, rapes, exposure to al
coholism, drug useandthe physical abuseof a
parentor sibling are commonplacein the lives
of thesechildren from infancy on.

Advocatesspend fruitlesshoursin court trying
to explain away a client’s current delinquency
as part of a dysfunctionalfamily cycle. We
lamentwith socialworkers,probationofficers
and countyattorneysoverthehomeenviron
ments that areexposedthroughtheir involve
mentinthecourts.Yet, in theenditneverseems
to makemuch differencein the ultimate out
come. The crime has been committed and
societydemandspunishment.The judges have
heard the samesad storiescountlesstimes.
Child abuseis duly notedas a factorleading to
the child’s delinquencyandtheir childrenare
sent off to pay for being who their parents
raisedthem to be.

David N. Sanberg’sbook, The Child Abuse-
Delinquency Connection Lexington Books,
1989 fully documentswhat thoseof us in the
juvenile justicesystemhavealwaysknown-
child abuseand violent home environments
invariably create children who areprone to
delinquencyand anti-social behavior. While
the book can’tprovidechild advocateswith the
ammunitionto keeptheir clients from being
incarceratedit doesprovide insight into the
problems and provides a framework from
which theadvocatecancritique the prevailing
"get tough approach" to juvenile crime and
advancethe causeof preventionandinterven
tion to further the best interestof the children,

In addition,theformatof thebook representsa
microcosmof thejuvenilejusticesystem.The
link betweenearlyabuseand subsequentdein
quencyisexploredfromtheindividualperspec
tives of thetypicalcastmembersofajuvenile
court proceeding:individual chapterswere
writtenbyamongothers,ajuvenilecourtjudge,
a probationofficer, adefenseattorneynoted
authorandchild advocate,AndrewVachss,a
psychiatristand,mostremarkably,avictim-a
youngmanwhowas terriblyabusedasachild,
becamedelinquentas an adolescentandul
thnateiyprogressedthroughtreatmentto be
come acounsellorof othervictims, This uni
que, multifacetedperspectivecapturesthe
blendoflaw,medicine,socialscienceandereo
tion that comprisethejuvenilejusticesystem.

One consensusof the contributorsis that the
prevention of child abuse would eliminate
muchofthe crimeanddelinquencythatplagues
societytoday.While itis truethat not all abused
children grow up to be criminals, the bulk of
the evidenceindicates that a disproportionate
number of anti-social and self-destructive
adults shareacommonexperiencechildhood
traumaand violence.

However, the contributorsvaried in their as
sessmentsof the best approachto dealingwith
victims who’ve becomedelinquents.For ex
ample,the probation officer had faith that the
presentsystemwith somerefinement wasade
quate to dealwith theproblem, while thejudge
was happywith the legal systemas a meansof
dealing with delinquency but wantedto see
morecomprehensiveandbettercoordinatedin
tervention into the families of the children
during court involvement.Andrew Vachssfelt
thattheemphasisshouldbe on thechild protec
tive continuumof carerather thanwaiting for
the children to comeinto the justice system.
Everyoneagreedthat the optimal solutionwas
pre-adolescentscreeningandintervention for
childrenatrisk beforethey themselvesbegin to
act out and becomeinvolvedin thesystemas
delinquents. Unfortunately, the contributors
alsoagreedthat there were noeasyanswersto
dealingwith eitherdelinquency or child abuse.

Mr. Sanbergis an attorney specializing in
children in youth law aswell asdirectorof the
Programon Law and Child Maltreatmentat
BostonUniversity Schoolof Law. The views
and contributors representedin thisbookareon
thecutting edgeof thejuvenilejusticesystem.
The book is full of thought-provokingcase
examplesand a valuable sourceof statisticsand
studiesconcerningmany facetsof the system.
It should be on the reading list of everyone
connectedwith thejuvenile justicesystem.

BARBARA M. HOLTHAUS
AssistantPublicAdvocate
Post-ConvictionServicesBranch
Frankfort,KY

ALSO OF NOTE
Court of Appeals Recognizes

Juvenile’sRight to PresentMitigation
at Waiver Hearing.

A recentdecisionfrom theKentuckyCourt
ofAppeals,Garvjj’j v, Commonwealth,88-
CA-1957-MR, renderedFebruary 9,1990,
reaffirmed the right of juveniledefendants
topresentmitigatingevidenceat a transfer
hearing.Thecase,whichwasorderedtobe
published, is currentlyunderattackby the
attorneygeneral’soffice which is seeking
to depublish and extend theopinion.

In Garvin, the child, who was 17, was
chargedwith two countsof first degree
burglary.Motion to transfer was madein
thedistrict court pursuantto the interim
version of the transferstatute, KRS
640.010, that was then in effect. At the
time, proofof a prior felony was required
beforeawaivercouldtakeplace.Thechild
waswaivedtocircuit courtwhere he pled
guilty andsubsequentlyappealedthe trans
fer as a conditional plea pursuantto RCr
8.09.

The Court said the child was entitled to
presentmitigating evidenceat the transfer
hearing.The district court had previously
deniedthe child’s motion for psychiatric
evaluationand also deniedthe proffered
testimonyof a CHR social workercon
cerninghis mentalcompetency.Theissue
of his competencyrelatedto the validity of
the prior felony which was required to
permit the waiver.

Garvin’sappellateattorney,MarieAllison,
is vigorously opposing the attorney
general’sattemptto depublishandunder
mine the opinion. Ms. Allison views this
case as a very important one for child
defendantsin that it clearly delineatesthat
they are entitled to the full panopoly of
rights accordedto all individuals in the
criminal justicesystemandit recognizes
the grave consequencesof waiving
children to adult court It is time that the
courts officially recognizein a published
opinion the needfor every safeguardpos
sible to protectthe best interestsof these
children.Note that the Garvincaseis not
final andshould not be cited as legalprece
dent.

Barbara Holtbaus
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EVIDENCE IN CRIMINAL CASES
LOOKING AT THE NEWEVIDENCE CODE - PART!

This is thefirst of a seriesof articles about
Kenzuclcy’sproposedevidencecode.

SCHEME AND INTENT
OF NEW RULES

Few people are enthusiastic about the
technicalpartsof a cedealthough theyare
the most important parts of any com
prehensive revision of the law because
they determinehow the statutesor rules
will be applied. For every major revision
of the law there area numberof technical
questionsthat have to be decidedso that
the revisionwill notwork toomuch havoc
when it is enacted.

An exampleof a situation in which this
was notdonewas the truth-in-sentencing
statutes[KRS 532.055;439.34011which
generateda whole new sub-specialityof
legal argumentand a steadystream of
casesbeforethe appellatecourts.How
ever, the drafters of the November, 1989
Final Draft of the Kentucky Rules of
EvidenceKREhave taken the time to
proposespecificrules andmake specific
recommendationsfor the application and
interpretation of the substantive
provisionsof the proposedevidencecode.

This perhaps is an unglamorous topic to
starta reviewof thenew rules,but I think
it is essential to an understandingof what
the rules mean,what the codificationof
evidencelaw is intendedto accomplish,
and how theserules will affectpracticein
the courts. Theoperativeprovisionsof the
proposedruleswill bemuchmoreunder
standableonce the overall schemeand
intentof the rulesareunderstood.

BOOKS ON EVIDENCE

Thisseriesof articleswill not be a rule by
ruleexaminationof the proposalsof the
drafting committee.In the first place,
thereis not enoughspaceinTheAdvocate
to allow such a review. And in any case,
there are two first-ratesinglevolumetexts
that explain the operation of the rules
much betterthan I caii. Thesebooks are
Michael H. Graham,Evidence:Text,

Rules, Illustrations and Problems,Rev.
2d Ed., published by the National In
stitute for Trial AdvocacyN1TA South
Bend, Indiana in 1989 which costs $30
andMichael Martin, BasicProblems of
Evidence,6th Ed., ALIJABA, Philadel
phia, Pennsylvania1988, price un
known.Oneof thesetwo booksalong with
Lawson’s Handbook of Kentucky
Evidencewill be essentialfor anyattorney
who intends to study the newrules before
theexpectedeffectivedateofJuly1,1992.

Thesetextsareverygoodbecausetheyare
aimed at practitioners learningnew rules
of evidencerather than at law students
learningrules for the first time. But the
focusof this article andthe onesthat fol
low is going to beonspecificstrengthsand
problemsthat I seein theFinal Draft sub
mitted in November,1989.A soundgrasp
oftheschemeofthe rules andthe intention
of the drafters is essential to make the
following articles dealing with specific
portionsof thecodeunderstandable.This
inquiry starts with a brief description of
the contentsof thecode.

CONTENTSOF THE CODE

Like the FederalRules of Evidencefrom
which it is copied, the 1989 Final Draft
consistsof 11 articles, 9 of which deal
with substantiverules of evidenceand2
of which deal with intent, interpretation,
andprocedure.Unlike the FederalRules
of Evidencebut like the Kentucky Penal
Code of 1974, the Final Draft hasaCorn
mentary for each section which is in-
tended to be used in applying andinter
preting that section.Thedraftershavealso
included a "Prefatory Note" which ex
plains the purposesand intent of the
drafters for the rules. The 2 interpretative
andprocedural articles, I and XL and the
PrefatoryNote arethe subject of this ar
ticle.

PREFATORY NOTE

The PrefatoryNoteis divided into 3 num
bered paragraphswhichdeal with specific
assumptionsandintentions of the drafting
committee.

The first paragraph recounts the decision
of theCommitteeto strive for uniformity
with theFederalRulesof Evidenceandto
depart from the Federal Rules only for
good reason.The Committee notes that
uniformity betweenstateand federal rules
would minimize forumshopping in civil
casesand would in time add to the ef
ficiency of the judicial system.The Com
mittee notes that the Federal Ruleshave
been in operation since 1975 and that
severalstateshaveadoptedrulespatterned
after theFederalRules.Therefore, there is
a "substantial andgrowing body of case
law construingtheserules,...whichcanbe
of invaluable assistancein the applica
tion" of the new evidencerules for Ken
tucky.

The second paragraph deals with the
Commentary that the drafters have
prepared. The drafters statethat theyused
theadvisory notes andcommitteereports
on theFederalRules aswell ascasescon
struing those rules. The structure of the
Commentaryis: 1 a briefdescriptionof
the particularrule, 2 an explanation of
any differencebetweentheKentucky and
federalrule,and3 acomparisonbetween
pre-existing law and thenew rule, if that
is necessary.The Prefatory Note advises
courtsandattorneys that the Commentary
should beusedin the application andcon
structionof the rules.This is reinforced by
Rule 1104KRE 1104which saysthatthe
Commentaryaccompanyingthe rules
may be usedas an aid in construingthe
rules.

The final portion of the PrefatoryNote
deals with the inevitable inconsistencies
and conflicts that attend the introduction
of a new codified body of rules into an
alreadyextantlegal system.The commit
tee statesthat it hasattemptedto amend
all other rules of court to avoid inconsis
tencyor conflict, but that if conflict oc
curs, the evidence rules shall take
precedenceover the rulesof criminal and
civil procedure.The Committeemakesno
mention of thepossibility ofconflict with
statutes,two instancesof which I have
already noticed. In the following para
graphsIdealwith someof theconsequen

David Niehaus
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cesof the approach of the draftingcom
mittee asexplainedin its Prefatory Note.

COPYING FROM.THE FEDERAL
RULES

Even without the statement of the Com
mittee it would be apparent that in almost
every instancethe proposed Rules of
Evidencearecopiedalmostword for word
fromtheFederalRules.Thisisnotsurpris
ing becauseat latest count31 otherjuris
dictionshaveadoptedevidencecodesthat
follow thispattern.[JosephandSaltzburg,
Evidencein America: The FederalRules
in theStates,p. iii, Michie, 1989].Copy
ing our evidencerules from those of the
federalcourtssolvesmany problems of
interpretationandconstruction.

The adoptionof a codeof rules from the
federalsystemcreatesa body of caselaw
for interpretive purposes.In Lexington
Cemeteryv. Commonwealth, 181 S.W.2d
699,7021944the former Courtof Ap
pealsnoted that "where a state govern
ment, acting independentlyin its own
sphere,copiesa federal statute, the state
act will be construedto have the same
meaningasthe federalact."And inRegen
hardt ConstructionCo. v. SouthernRail
way, 181 S.W.2d 441, 444 1944 the
Court of Appeals stated that where a
federal act is copied, the courts will

‘ "presumeconclusively" that the legisla
ture notonly adopted the languageof the
federallaw butalsoadoptedandapproved
the constructionplaced on that language
by the federal courts. This rule applies
regardless of subsequent federal court
decisionsthat mightplaceadifferentcon
structionon the same language.These
principlesshouldalso apply tocourtrules
andmeansimply that becauseKentucky
is adopting the language of the federal
rulesof evidenceKentucky courts should
predicate their actionsunderthe rules on
the meaningandthe prior constructionof
the identical federal passagesas of the
date of adoption.

Thus, theenactmentof theproposedrules
will incorporate into Kentucky law an en
tire bodyof federal judicial opinionscon
cerningthe meaning of the language we
adopt.

To the extent that the Commentaryto the
EvidenceRulesdoes not demanda con
trary conclusion,wherethe languageof
the federaland Kentuckyrulesisthesame,
wewill be getting not only thelanguage
of the rules but alsothe interpretation and
constructionplacedon thoserules by the
federal courts.The courtsapparentlyare
notsurewhether this precedentisbinding
or persuasive,[KCHR v. Commonwealth,
Department of Justice, Ky.App., 586

S,W.2d 270,271 1979],but it probably
won’t be necessaryto decide since it is
safe to say that the generally accepted
federal interpretationof the language is
likely in most casesto be adopted by the
courts.

In addition, there is a fair amountof una
nimity amongthe statejurisdictions that
have adopted the federal rules asto what
manyof theprovisionsmean.But the fact
that wegettinganestablishedbody ofcase
law to help interpret theserules doesnot
necessarilymean that there will not be
problems.

Article 6 in the Federal and Kentucky
Rulesdeals with witnessesand impeach
ment.Although therules allow impeach
ment by character, criminal convictions
andprior statements, the rules make no
mention whatever of impeachment by
showingbias,prejudice, or interest on the
part of the witness.This createdsome
thing of a problem in the federal courts
until the U.S. Supreme Court in U. v.
Abel, 469 U.S. 45, 105 S.Ct. 465, 83
L.Ed.2d450 1984 dealt with the ques
tion.

In that casethe U.S. SupremeCourt had
to dancearound the absenceof impeach
ment by bias in Article 6. The problem
arose becausegenerally when a com
prehensivecodeisenactedandis intended
to cover an entirearea of law the previous
law is consideredabrogated whether it is
repealedexplicitly or not. Thus, theques
tion in Abel was whether the Federal
Rules,by listing the typesofimpeachment
available, foreclosed any other type of
impeachment.The Supreme Court really
did not have much trouble deciding that
bias impeachment was authorized al
though it had to do sounder FRE 401 and
402, the federal relevancy and admis
sibility provisions. The court relied on
languagein the Advisory Committee
report to the federalrules which noted that
although in principle no commonlaw of
evidenceremained after enactmentof the
Rules, in reality "the bodyof commonlaw
knowledgecontinues to exist, though in
the somewhataltered form of a sourceof
guidance in the exercise of delegated
powers." [469 U.S. at 51-52; 105 S.Ct. at
469].

In federal courts impeachment to show
bias, interest or prejudice is permissible
under thegeneralrules of admissibility set
out at FRE 401 and402.Under the rules
of construction set out in Lexington
CemeteryandRegenhardtConstruction,
Abel should be incorporatedalong with
the rules language.The Commentary to
KRE 607 indicatesthat this is so.Thistype
of problem raises two questions about

whatshouldbedone in Kentucky’s case
wherewe areadoptingabody ofrulesthat
hasbeenin existencefor 15 years.

First, there is a question of whether there
should be a statementmore explicit than
the KRE 607 Commentary,either in the
Prefatory Note, the Code itself, or the
Commentary,as to what effectprevious
Kentucky common law is going to have
under the new rules. Judge Jack
Weinsteinof Weinstein’sEvidencehas
statedthat the federalrulesarenot com
prehensive andthat therefore,in spiteof
the codification, the common law ap
proach is still important. [Martin, Basic
Problemsof Evidence,p.2]. To someex
tent thisisimplied in thesecondparagraph
of the Prefatory Notewhich observesthat
most evidencecodescontainonly broad
generalrules which leave the judiciary
room to flesh out thoserules through ap
pellate opinions. It is said more clearly in
the Commentaryof KRE 607 but only
with respectto impeachment. Obviously,
the drafters are following the usual ap
proachto evidencerules,which is to say
that general rules existbut that specific
applicationswill bedevelopedon a case-
by-casebasis.Butperhapsa moreexplicit
statement as to the useof previous com
monlaw would be helpful.

An exampleof suchahelpful statementis
foundin thePenalCode of 1974. In KRS
500.020all commonlaw criminaloffen
seswere abolished anda strict provision
was made that no act could be criminal
ized exceptby statute. TheGeneralAs
sembly also enacteda draconianretroac
tivity provision in KRS 500.040which
underscoredthe sharp andunbridgeable
break between the criminal law that ex
isted before 1974 and the statutory
provisionsin thePenalCode of 1974. The
courtswerenot left in anydoubt asto what
the General Assembly intended. The
General Assembly intended a marked
changein thecriminal law with interpreta
tion to be made only by referenceto the
text of the statutesandthe Commentary.
In the opinion of most experts, evidence
rules cannot be subjected to such a strict
separationof commonlaw and court rule.
[Martin, Basic Problemsof Evidence,p.
2]. However, it would be very usefulfor
interpretive purposesto have a statement
that sayswhat the drafters expect the role
of previouscommonlaw to be underthe
Rulesof Evidence.

The other issuethat ariseshere is a ques
tion of whether it might not be better to
addto theproposedRulesa provision that
allows impeachmentby showingof bias,
prejudice or interest. In favor of such a
courseof action arefive modelsofsuch a
rule currently available. Josephand
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Saltzburg in Evidence in America note
that the Uniform Rules Commissioners
havedrafteda bias ruleand that Florida,
Hawaii, Oregon,and Utah have added
specificprovisionsto theiradaptationsof
the federalrules.I agreethattheKentucky
rules should departfrom the federalrules
only for compelling reasons,but it seems
tomethat it mightbebettertotakecareof
thisobviousoversightin the federalrules
by inclusion of a specificprovisionin the
Kentucky Rules rather than by indirect
adoption of the U.S. SupremeCourt’s
opinionsaying thatsuchimpeachmentis
allowed under the general rules of
relevancy andadmissibility.

A real problem that is apparent from fol
lowing the federal rules too closely is
found in proposedRule 609 which allows
impeachmentby evidenceofpriorconvic
tions.Subsection3 of thatrule saysthat
evidence of juvenile adjudications
generally will not be admissibleunder
KRE 609. However, in a criminal case
evidenceof a juvenile adjudication of a
witnessotherthanthe accusedcan bead
mitted if 1 the offensewould be admis
sible to attack the credibility of an adult,
and2 thecourtissatisfiedthatadmission
isnecessaryfor a fair determinationof the
issueofguilt or innocence.TheCommen
tary frankly notes that this provision is
"borrowed" from the Federal Rules and
that it is inconsistentwith previous prac
tice. It appearsthatafair numberof states
have not adopted this portion of the rule.
[Joseph and Saltzburg, Evidence in
America,Rule 609,Sec.43.4]. The ques
tion is whetherthis changein Kentucky
law is desirableor whether this is an in-
stancein which good reason existsnot to
copy the federal rule in its entirety.

It appears that this provision conflicts
squarely with KRS 610.3401and 2
which provide that all juvenile court
recordsshall beheld confidentialexcept
upon showing of good causeor to permit
"public officers or employeesengagedin
the prosecution" of criminal casesto in
spect andusetheserecordsto the extent
"required in the investigationand
prosecution of the case." It is clear that
KRS 6 10.3402refers to the recordsof
thesubjectof theinvestigation orprosecu
lion. It doesnotrefer to personswho may
be subpoenaedas witnesses.The main
questionis whethersnoopingaroundfor
previousjuvenile adjudications would be
considered good cause under KRS
6 10.3401. Thisrule is likely to lead to a
lot of trouble. It is not hard to imagine
Commonwealthand County attorneys
routinely goingto the juvenilecourtclerk
to see if any witness hadprior adjudica
tions and to move the district judge for
accessto the records if any were found.
This could createsomething of a problem

for thedistrictcourt logistically simply by
the numberof applications that might
made and would also prevent the court
from carrying out its mission. In FTP v.
Courier-Journal, Ky., 774 S.W.2d 444
1989 the Supreme Court approved the
purposesand theory that underlie the
UnifiedJuvenileCode. An importantele
ment of UJC is the confidentiality of
proceedings that assiststheJuvenile Ses
sion of thedistrict court in carrying out its
function of treating andrehabilitating a
juvenile. The juvenile court, under the
UnifiedJuvenileCode,standsintheplace
of the parent and treats rather than
punishes. This is the quid pro quo for the
surrenderof many of the child’s constitu
tional and statutory rights. The court
would be hampered in carrying out its
duties of rehabilitation and treatment if at
the sametime it was put in a position of
releasingconfidential information about a
child, not because the child had com
mitted another crime, but simply because

the child was a witness in a criminalcase.
This is one instancein which adherenceto
the federal rules creates problems that
shouldbe avoided. It justifiesdivergence
form the federal rule as written.

An exampleof howthe drafters avoided a
problem that couldhave arisenunderthe
policy of close adherenceto the federal
rules is KRE 609a. In May, 1989 the
U.S. Supreme Court decided Green v.
BockLaundryMachineCo.,490U.S.-,
109 S.Ct. 1981, 104 L.Ed.2d 557 1989
which held that the languageof FRE
609a1 requiredjudges to allow im
peachment of civil witnesseswith prior
felony convictions regardless of any un
fair prejudice that resulted. KRE 609a
has avoided that problem by requiring
courts to balanceprobative value against
prejudicein every instance. In this in-

stancethe drafters have taken a federal
rule of long standing and amendedit to
meetanunfairsituation. In this regardthe
draftershavebeatenthe federal courts to
the punchbecausethe federalamendment
that would require balancingin all cases
wasnotproposeduntilJanuary,1990. [46
CrL 19, p. 20932-14-90].

Thethree examplessetoutaboveillustrate
mattersthat have to be takeninto account
before the Final Draft is approved. Ad
herence to the federal rules is the only
sensibleway to proceedin developingan
evidencecode. Most of theprovisionsof
the Federal Rules of Evidence have
receiveda settledinterpretationand their
applicationshouldnotpresentmuchprob
1cm. However,it is important before the
Kentucky rules are enacted to give the
entire code a thorough review to avoid
conflicts with already existing laws and
policies and to seeif Kentucky can cure
problems already identified in caselaw by
drafting provisions to meetsituations not
coveredby the FederalRules. The draft
ing committee hasdone this in a number
ofrules. Itmaybewisetodosoinafew
other instances.

USE OF A COMMENTARY

Thedrafting committeehascontinuedthe
practice of providing a commentary for
major changesof Kentucky law. The last
comparable event was the enactment of
the PenalCode in 1974. As noted in the
preceding section, thePenalCodeneeded
a commentarybecausethe Code was in-
tendedto be a breakbetweenpreviouslaw
and a new, integrated code of statutory
law. That is not the casehere. In thecase
of the Rules of Evidence, it will not be
possibleto make that sharp delineation
between pre- and post-enactment law.
The Commentary should provide a good
guide to what the rules intend.

The drafting committee forthrightly en
couragescourtsandattorneys to develop
a body of appellate opinion using the
Commentaryasa guide. It is obviousalso
that any other source, including cases
from otherjurisdictions or the federalsys
tem, canbe employedin working out the
intricacies of each rule. However, this
Commentaryis theclosestapproximation
of legislative intent that ix Likely to be
providedand it should thereforebe given
primacy over casesfrom otbr jurisdic
tions andthe federal systemif thereis a
conflict. The committeestops short of
saying so in KRE 1104, becausein the
Commentaryto that rule the drafters note
that "the Commentary is not an authorita
tive statement of legal principles; it is
insteadan explanationof the thoughts and
considerationsthat motivated the drafters
of the rules." The drafters intend for the
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languageof the rules themselvesto be the
law, and the Commentary is intended
simply to "explain its provisionsandaid
in interpreting them."

At leastinitially thehierarchy of authority
should be: 1 language of the rule, 2
Commentary,and 3 authorities from
other jurisdictions. It will be very impor
tant in the first casesthat ariseunderthe
EvidenceCode to develop this sort of
disciplinedpresentationof thearguments
in favor of or in opposition to a particular
interpretation of the rule. After the first
decisionsaremade by the Kentucky ap
pellatecourts,SCR 1.0405will dictatea
differentorder becausethe circuitand dis
trict judges will be bound to follow any
publishedcasesconstruing the rules. To
preventcreationof badprecedentdefense
attorneyshaveto be readyto litigateunder
theserules asof July 1, 1992.

The rules present an opportunity to do
away with many unfortunate practices
that have existed in Kentucky evidence
law for a long time. The first precedents
underthe new evidencerules will setthe
toneandgovernpracticeunder theserules
and therefore it is very important to be
ready to litigate and to get the rules inter
pretedright the first time. The Commen
tary will be a veryusefulmeansof achiev
ing correctdecisions.

CONFLICTS WITH OTHER LAWS

The third paragraphof the Prefatory Note
sets up an order of precedenceamong
rules. Where the rules of evidenceapply,
they should be regarded as superseding
any conflicting or contraryprovisionsin
the rules of civil or criminal procedure.
The draftersmake a statementthat the
rules should be determinative of all issues
concerningthe admissibility of evidence
in the trial of civil andcriminalcases.

The Prefatory Note doesnot contain a
statement concerning an order of
precedencewhere rules andstatutescon
flict. This reflects to someextent thecom
prehensivenatureof the amendmentof
evidencelaw that is being undertaken.
The plan of the drafters is to place all
questionsof evidencelaw in the rulesof
evidence. This is a majordeparturefrom
the federalrules whichhadpreviously left
importantmatterslike privileges outside
of the rules andin the handsof the legis
lative branch.

The Kentucky rules will deal with
privilegeswithin theevidencecode. Con
flicting statutes will be repealed or
amended. If after this there is still some
conflictor inconsistency,the rules should
prevailoverstatutes.

Theserules are promulgatedunderSec.
lion 116 of the Constitution of Kentucky
whichgivestheSupremeCourtexclusive
authority to enact rules of practice and
procedurefor the Court of Justice. Sec
lion 124of theConstitution provides that
to the extent any other portions of the
Constitution conflict with the judicial ar
tide thoseprovisions should be regarded
as impliedly repealed. If there is a real
conflict, the rules prevail over the statute.
This conclusion is supported by the lan
guageof KRE 101 which instructscourts
tofollow therules of evidenceand by KRS
447.154 in which the General Assembly
acknowledgesthat it cannotenact laws
that amend,repeal or supersederules of
court. Therefore, a specific statement
concerningconflict with statutesprobably
isunnecessary.

PROCEDURAL PROVISIONS

Most of the important procedural and
structuralprovisionsof the rules arefound
in Articlesland XI. As notedabove,KRE
101 states simply that the rules of
evidencegovernproceedingsin thecourts
of Kentucky. However,there arelimits to
the applicability of this basicrule, and
theselimits arestatedinRule1101.

The Commentary of KRE 101 says that
the rules aredesigned"principally for the
trial of cases in the district and circuit
courts of the Commonwealthof Ken
tucky."

In Rule 1101 the drafters provide that the
rules apply generally to all civil actions
andproceedingsandto criminal casesand
proceedingsexceptasprovided inSubsec
tion d ofRule 1101. Subsectiond says
that, except for the rules governing
privilege,theKentuckyRulesofEvidence
will not apply where the judgeis deciding
a question of fact preliminary to the ad
mission of evidenceunderKRE 104, to
proceedings before grand juries, to
proceedingsin small claims courts, to
summarycontemptproceedings,andto a
varietyof criminalproceedingsincluding
extradition, preliminary hearings,judge
sentencing, granting or revoking proba
tion, issuanceof warrants,and proceed
ings governing bail.

What this means for public defenders In
practical terms is that the rules will apply
to suppressionhearings, competenc
hearings,trial, sentencing under KR
532.055,sentencing under 532.080 and
sentencingunder KRS 532.025.

Someproblems areevident. For example,
in Peacockv. Commonwealth,Ky., 701
S.W.2d 397 1985 the Supreme Court
said that in all casesinvolving bail pend

ing appeal "the court shall conduct an
appropriate adversary hearing to deter
mine the propriety of such requests." An
"adversary hearing" is one in which due
processguarantees,including the useof
proper evidence,are required. The wis
dom and constitutionality of thepolicy of
non-application to these aspectsof a
criminal proceedingare matters that need
to beexploredbefore therules areenacted.

Thefmal interpretivesectionis KRE 102
which is similar in languageandintentto
RCr 1.04. KRE 102 saysthat the rules
shall be construedto securefairnessin
administration, elimination of unjustifi
able expenseand delay, promotion of
growth and developmentof the law, all to
the purposeof ascertainingthe truth and
determining justly the issues in every
proceeding.This provision will servethe
samepurposeasthepurposestatementin
the criminal laws and is something that
should be kept in mind in the interpreta
tion andapplication of every rule.

CONCLUSION

ThenextseveralEvidencecolumnarticles
will look at specificaspectsof thepropos
ed evidencerules thatwill affectcriminal
lawyers. Thefollowing articles will notbe
asabstractasthis one might appear.How
ever, it is very importantfor every attor
ney to understandnow what the drafters
areinterestedin accomplishingwith this
codeand to understand howthey intend it
to work.

As Professor Kathleen Brickey noted
about the Penal Codeshortlyafter it was
enacted,a codeis not simply aconvenient
gathering of unrelated rules. Like all
codesthe provisions of KRE are interre
lated andit is important to know both the
general scheme and the specific
provisionsof this Code in order to use it
advantageously.To a large extent, it ap
pears that the drafters have found the
federal rules of evidencesatisfactory and
are therefore content to have adopted
along with the rules themselvesthe federal
caselaw interpretingthis language.This
plan certainly will make the law of
evidencemuch more accessibleand will
cut down onthe muunberof casesin which
qiminal lawyerswill haveto rely onrail
roadcrossingcasesfrom 1916to establish
basicpoints of evidence.

J. DAVID NIEHAUS
DeputyAppellateDefender
JeffersonDistrict PublicDefender
200Civic Plaza
719 West JeffersonStreet
Louisville, Kentucky 40202
502625-3800
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ETHICS
STATE’SLAWYERSD!VIDED ON NEED FOR ‘SQUEAL LAW’

WhenthestateSupremeCourt adopteda
package of ethics rules, it droppeda re
quirementthat lawyersmust "squeal"on
other attorneyssuspectedof misconduct.

Kentucky and California arenow theonly
two stateswithout the so-called"squeal
law."

Some legal experts said the court’s
decisionraised questionsabout thecom
mitment of the state’s lawyers to police
themselves.

"The signal that the public gets is that
we’re not that concernedaboutregulating
ourselves," said George Kuhiman, ethics
counsel for the AmericanBar Associa
tion. "To say that we have rules, but we
don’t have anobligation to turn ourselves
in is quite a startlingdeparture."

The quiet deletionof the squealrule was
describedas "disturbing" and "illogical"
by Richard Underwood,chairmanof the
Kentucky Bar Association’sethicscom
mittee and a University of Kentucky
professor.

But someNorthern Kentucky lawyerssay
the changemay simply meanattorneys
will policethemselveswithout filing offi
cial complaints.

"The old rule wasnotenforced,"saidMar
tin Huelsmann,a professoratChaseLaw
School at Northern Kentucky University.
"There were very few reported discipli
narycasesfor lawyersnot reportingother
lawyers."

Huelsmann,who formerly was chainnan
of the Kentucky Bar Association’sethics
committee,said a lot of lawyers reported
misconduct becauseof the rule. The
changemay causethenumberof miscon
duct reports to decrease,he sakL

Now, there may be more in-housesolu
tions to misconduct and talking between
lawyersbefore a complaint is filed, he
said. ‘Thatmay be a goodcure."

W. RobertLotz, a NorthernKentuckyat
torney ona committeethat is writing rules
of ethicsfor defenseof criminal casesfor
Chief Justice Robert Stephens, agrees
with the deletion.

"It’s discretionary, a lawyer can still
makea report," Lotz said. ‘They will
still be reported,"Lotz said. "Reports
shouldbe made on major errsanyway."

KentonCircuit JudgeRaymondLapesaid
lawyers reporting other lawyers for mis
conduct "is rarely doneanyway.If there
arebad applesin thebarrel,they will show
anyway."

The deletion of the requirement won’t
keep lawyers from reporting improper
conduct, he said. "It’s the minor matters
that won’t be reported,"Lape said. "Any
matter that would affectthe ability to prac
tice. ... I still believe dishonesty and im
proprietywould still haveto be reported."

The state’s highestcourtdeletedtheman
datory reporting requirement when it
adopted a new set of ethics rules -. the
American Bar Association’sModel Rules
ofProfessionalConduct - effectiveJan.1.

A specialpanel headed by Underwood
had recommended some technical
revisions in those rules, but not the
elimination of the squealrule.

Kentucky Chief JusticeRobertStephens
said the court, which considered the
Model RuleslastJuly, dropped the report
ing requirementbecause"we didn’t think
lawyersshould be policemen."

Justices Charles Leibson and Donald
Wintersheimer said they recalledno dis
cussion of the deletion and appeared
surprisedthat it was done.

"Frankly, it would seemthat substantial
misconduct should be required to be
reported,"Wintersheimersaid.

The court voted 6-1 to adopt the package
ofnewrules;JusticeRoy Vancedissented.

Raymond Clooney, the Kentucky bar’s
disciplinary counsel,estimatedthat 10 -

15% of the complaints filed against
lawyers in Kentucky were filed by law
yers.

The Cincinnati Post, February27, 1990.
Reprintedwithpermission.

NO COMMENT

[PROSECUTORCRAFFEXPLAINING
HIS PEREMPTORIES] Juror Marion
Surge,as we perceivedher was a very
strong leader; she’s a very intelligent
woman and ... We took her off for those
reasonsJudge. We perceivedher as a
leaderand we didn’t particularly want a
womanleading this jury sothe Common
wealthfelt that it wouldprobablybe better
if we took her off, [it] hadnothing to do
with herideason the deathpenalty...,but
just the factwe perceivedher as a leader
andwefelt like somemanoughtto be the
leader.

MS. MORRIS: If that’s notoneofthemost
sexistremarksI haveever heard-

MR. CRAFF: Oh yeah, I-

MR. TUSTANIWSKY: We object in that
theCommonwealthusedperemptorychal
lengeson the basisof sex.

BY THE COURT: All through?

MR. TtJSTANIWSKY: Is that overruled
yourhonor?

BY THE COURT: Yesit is.

-Commonwealthv. Epperson

Submittedby Gary Johnson
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THE RIGHT TO FUNDS FOR EXPERTS:
ITS CONTINUED EXPANSION

This is thefinal ofa 3part seriesonfundingof
indigentresourcesin criminal cases.

To no one will we sell, to no onewill we
refuse...justice.

MagnaCarta

DEFENSEATTORNEYS
EXPAND RIGHT TO FUNDS
FOR EXPERTS

Over the last 55 years,courtshave more
and more interpretedthe United States
Constitutionto requirefundsfor resources
for indigentsin criminal cases. Not long
ago a personwithout meanswho wasac
casedof a crime was notevenentitled to
an attorney at trial. Now an attorney is
requiredfor indigentcriminal defendants
in manycircumstances,and other resour
cesare availableto indigentsin certain
situations. But not until 1985 did the
SupremeCourtclearlydeterminethat our
UnitedStatesConstitution requiredthat a
criminal defendant was entitled to funds
for an expert in a capital case.

These constitutional guaranteesof ade
quate resourcesfor indigent criminal
defendantsonly takeonmeaningwhen a
criminal defenseattorney invokes them
on behalfof an individual client. The ex
pansionof the law which has occurred
andcontinuesto occuris dueto criminal
defenseadvocatesfighting for its expan
sion so that the client hasa fair process
andfair result.

MONEY SPENT ON EXPERTS IN
FEDERAL SYSTEM

Nationally, each year courts order more
moneyfor expertsin criminal cases.

In Fiscal Year FY 1966,$26,287was
paidexpertsin federalcases.Thatamount
increasedto $78,216in FY 69. United
Statesv. Schultz, 431 F.2d 907,911 aS
8th Cir. 1970.

‘ In FY 1986 October1, 1987-September
30, 1988 $2,065,015were expended.
$2,545,143hasbeenpaid experts in CJA
caseshandledby full-time federalpublic

defenders and appointed lawyers in
federalcourtsfor casesopenedin FY 88,
and is in addition to the money spenton
full-time investigators in federal public
defenderoffices.

In FY 89as of 12/89 $3,413,756has
beenspenton fundsfor experts in federal
criminal andhabeascases.

A further breakdownof the amountof
money paid to particulartypesof experts
isprovidedin the tableaccompanyingthis
article.

This information has beenprovided by
Mark Silver, 202 633-6051,who is with
the Criminal Justice Act Division of the
AdministrativeOffice of theUnitedStates
Courts,Washington,D.C. 20544.

UNITED STATES SUPREME
COURT CASES

Funds for expertsfor indigent criminal
defendants has been infrequently ad
dressed by the United StatesSupreme
Court.Wereview the 4 casesofthe Court.

1 Baldi

In UnitedStatesexrel. Smithv.Baldi, 344
U.S. 561, 73 S.Ct. 391, 97 L.Ed.2d 549
1953 6-3 the defendant pled guilty to
first degreemurder.He had a significant
history of mentaldifficulties. While his
defenseattorneyproduceddocumentary
evidenceofhisprior mental commitments
to show the defendant was insane, the
defense attorney did not ask for
psychiatricassistance.The issueof lack
of funds for a defensepsychiatrist was
raisedfor the first time in federal court.

With boilerplate analysis, the Supreme
Court held that defenseassistanceby a
psychiatristwas not requiredin this case
by 14th amendmentdue processor in
order to afford Smith adequatecounsel,
stating "...the issueof petitioner’s sanity
washeardby the trial court. Psychiatrists
testified. That suffices." Id. at 395.

2 Streater

In 1981, the Courtheld in a unanimous
opinion written by Chief JusticeBurger
that in a quasi-criminalpaternityaction
the statecannotdeny the putative father
blood grouping tests if he cannotother
wise afford them because the indigent
father is entitled to a meaningfuloppor
tunity to beheard under 14th amendment
dueprocess. Little v.Streater,452U.S. 1,
101 S.Ct.2202,68L.Ed.2d627 1981.

3 Ake

Over 30 yearsafter its decision in Baldi,
the Court addressedthe funds for experts
issuein a fully deliberate way. TheCourt
effectivelyoverruledBaldi. In Akev. Ok
lahoma,470U.S. 68, 105 S.Ct. 1087, 84
L.Ed.2d53 1985 8-1 the Court deter
mined that when the defendant’s mental
condition is seriously in question, the
defense under 14th amendment due
processis entitled at the guilt and penalty
phasesto a psychiatrist to:

a. conduct a competentprofessionalexam
on "issues relevant to the defense...";
b. help determine whether insanity
defenseis viable;
c. presenttestimony;
d. assist in preparing cross of state’s
psychiatrist;
e. aid in preparation of penalty phase; f.
rebut aggravating evidence in capital
penaltyphase;
g. presentmitigating evidence.

The Court in its opinion in Ake seemedto
limit the right to an expert:

EdwardC. Monahan

FEDERAL FUNDS FOR EXPERTS
FY ‘66.FY ‘89

Year

FY’66
FY ‘69
FY ‘86
FY ‘88
FY ‘89

Amount

$ 26,287
$ 78,216
$2,065,015
$2,545,143
$3,413,756
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This is not to say, of course, that thein
digentdefendanthasa constitutionalright
to choosea psychiatrist of his personal
liking or to receivefunds to hire his own.
Our concernis that theiruEgentdefendant
haveaccesstoacoi’npetentpsychiatristfor
thepurposewe havedLvcusseL
Id.at1097.

However,when the entireAkeopinion is
read, it effectively determined that a
criminal defendantis entitledto an inde
pendentor defenseexpert when a suffi
cient thresholdshowingismade.As stated
in Ake, the defendantis entitled to an
expert:

...to present testimony, and to assist in
preparing the cross-examinationof a
State’spsychiatricwitness....
Id. at 1096.

Akerequires an expert who will help the
defendant,"...marshal his defense,"Id. at
1095,by performingthe traditional,valu
able role of a psychiatrist:

In thisrole, psychiatristsgatherfacts,both
through professional examination, inter
views, andelsewhere,that they will share
with the judge or juzy; they analyze the
information gathered and from it draw
plausible conclusions about the
defendant’smental condition, and about
theeffectsofanydisorderonbehavior;and
they offer opinions about how the
defendant’smental condition might have
affected his behaviorat the time in ques
tion. They know the probativequestions
to ask ofthe opposingparty’spsychiatrists
andhowto interprettheiranswers.
Id.at 1095.

The right to expert assistancein order to
marshal the defenseandinorder to cross
the prosecution’s expert only allows for
the conclusion that an independent or
defenseexpertis requiredby theConstitu
tion. Justice Rehnquist in his dissenting
opinion in Ake virtually recognizedthat
the majority had, indeed,held that access
to a defenseexpert wasrequired. Id. at
1099.

4 Caidwell

Shortly afterAke was decided,the Court
held that money for expertsfor indigent
defendantswas not constitutionally re
quired when the defenseattorney did not
make a sufficiently specific showing of
needto the trial judge. Caidwell v.Mis
sissippi,472 U.S.320, 105 S.Ct.2633,86
L.Ed.2d 231 1985 ballistics and
fingerprintexperts. In theopinionof the
Court written by Justice Marshall,
criminal defenseattorneys were warned
that general requests for experts are just
not adequate. Id. at 2637n. 1.

STATE EXPERT NOT ENOUGH

Courts have held that assistancefrom a
"neutral" state expert is constitutionally
and statutorily insufficient. In United
Statesv. Crews,781 F.2d826 10th Cir.
1986 theCourtheld:

Suchapsychiatristis necessarynot only to
testify on behalfof the defendant,but also
to help the defendant’sattorneyin prepar
ing a defense.... Although four treating or
court-appointedpsychiatriststestifiedwith
respecttoCrews’mentalcondition,Crews
also was entitled to the appointmentof a
psychiatrist "to interpret the findings
of...expertwitness[es]and to aid in the
preparationof his cross-examination."
Id. at34.

In United Statesv. Sloan,776 F.2d 926
10th Cir. 1985 the Tenth Circuit held
that underAkethe defendantwasentitled
to more thana nonpartisanstatedoctor:

Theessentialbenefit of havingan expertin
the first placeisdeniedthe defendantwhen
the servicesof the doctormust be shared
with the prosecution. In this case, the
benefitsought was not only the testimony
of a psychiatristto presentthe defendant’s
sideof the case,but also the assistanceof
an expert to interpret the findings of an
expertwitnessandtoaid in the preparation
of his cross-examination.Without that as
sistance,the defendantwas deprivedofthe
fair trial dueprocessdemands.
Id. at929.

In Hollowayv. State,361 S.E.2d794 Ga.
1987 the Court held that a capital defen
dant who had been examinedby a state
psychologist and state psychiatrist was
neverthelessentitled to an independent
psychiatristunder Ake on the issues of
criminal responsibilityand mitigation of
sentence.Seealso Lindseyv. State, 330
S.E.2d 563 Ga. 1985 defense
psychiatrist;Commonwealth v. Plank,
478 A.2d 872, 874 n.3 Pa.Super. 1984
psychiatristof defendant’s choice;Bar
nard v.Henderson,514F.2d7445thCir.
1975 firearms examinerof own choos
ing; Marshall v. UnitedStates,423 F.2d
13159thCir. 1970defendantentitled to
investigator that will servehim unfettered
by conflicts. But seeStatev. Gambrell,
347 S.E.2d390 N.C. 1986a statedoctor
may fulfill the state’s constitutional
obligation but did not in this case.

COMPETENT EXAM REQUIRED

Court-appointed psychiatristswho fail to
conduct competent and adequatepretrial
evaluations of a defendant’s mental state
and mitigation deny a defendant due
processof law. Statev. Sireci,536 So.2d
231,233Fla.1988. InSireci thecapital
clienthad organicbrain damagethat went
unrecognized.

KaplanandSadockComprehensiveText
book of Psychiatry5th ed. 1989, is an
extensivework that detailsthe standards
for acceptablepractice in a wide variety
of areas, including the psychiatric inter
view, history of the person examined,
psychologicaltesting, physical exams,
mental exam andreports.

INEFFECTIVE TO RELY ON
STATE EXPERT

While all courts havenot agreed, many
have not hesitatedto find that relying on
state expertswhen representing an in
digent without requesting and obtaining
an independent or defenseexpert is inef
fective assistanceof counsel since a
defendantdoesnot receive the required
partisanperspectivehe is entitled to and
which he would obtain if he were not
indigent. Commonwealthv. Cosme,499
N.E.2d 1203 Mass. 1986;Loev. United
States,545 F.Supp. 662 E.D.Va. 1982;
United Statesv. Fessel, 531 F.2d 1275
5th Cir. 1976;UnitedStatesv. Edwards,
488 F.2d 11545th Cir. 1974. Seealso
United Statesv.Bass,477 F.2d 723 9th
Cir. 1973.

In Curry v. Zant, 371 S.E.2d647 Ga.
1988 the trial judge had assuredthe ap
pointed counsel that a psychiatrist would
be appointed uponanyreasonablerequest
for one. On its ownmotion, the trial court
had thedefendanttestedat thestatehospi
tal for competency.Thestatedoctorfound
the defendant to be organically brain
damaged and to have a borderline per
sonality disorder. The doctor alsofound
that the defendantmaybe malingering or
manipulating. Defensecounseldid not
ask for a defenseexpert. On a pleaof
guilty, the defendant was sentencedto
deathfor murder.

On hisstatehabeaschallengeto his death
sentence,thedefendantproducedamental
healthexpert who testifiedthat thedefen
dant had an IQ of 69; had the intelligence
of a 12 yearold with an IQ of 10&, that he
was seriously mentally ill, and that he
could not waive his constitutionalrights.
Also, at the habeas hearing, the
defendant’strial counselsaid he did not
ask for an independentexpert becausehe
felt it would be futile basedon the state
doctor’s report. The court held that the
defendantwasdeniedeffective assistance
of counsel:

We find that although trial counselmet
with Curry on manyoccasions,consulted
with Curry and Curry’s family on the
decision to enter a guilty plea, and con
scientiouslypreparedfor the sentencing
phase of the trial, his failure to take a
crucial step of obtaining an independent
psychiatric evaluation of Curry deprived
his client ofthe protectionof counsel.Con-
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scientiouscounselis not necessarilyeffec
tive counselThe failure toobtain asecond
opinion, which might have beenthe basis
for a successfuldefenseof not guilty by
reasonofinsanityandwouldcertainlyhave
providedcrucial evidencein miti-gation,
soprejudiced the defense that the guilty
pleaandthe sentenceof deathmustbe set
aside.
Id. at649.

STATE AND OTHER FEDERAL
CASE LAW GRANTING FUNDS
FOR EXPERTS

Many appellate court decisionssinceAke
have not found reversible error when a
trial judgehasfailed to authorizefundsfor
experts While this may indicate appel
latehostility to this issue,it moreprobably
isevidencethat criminaldefenseattorneys
have to do a better job of making the
thresholdshowingvery specific and the
prejudice quite plain. See Obtaining
Funds for Experts in Criminal Defense
Cases: Making The ThresholdShowing,
The AdvocateVol. 12,No. 2, pp. 42-47.

In spite of this, there aremany good ap
pellatedecisionsfinding fundsforexperts
to be constitutionallyrequiredin a variety
of contexts when there has been the
specific showing that an expert is
"reasonablynecessary"to thedefense.A
sampling of favorabledecisionsfollows.

BLOOD

In rape cases,a defendantis entitled to an
expert in blood to test the defendant’s
blood. Bowensv. Eyman, 324 F.Supp.
339 D.Ariz. 1970.

CARDIOLOGIST

It was reversible error in Peoplev. Gun
nerson, 141 Cal.Rptr. 488 Cal.App.
1977,a murder case,for thetrial judgeto
fail to grantmoney to the indigent defen
dantto employa cardiologist to prove that
thevictim’s deathwasdueto a heartattack
that occurredsimultaneouswith the rob
bery and notasa causeof it.

CONFESSION - MIRANDA ISSUES

The court held in In ReAllen R.,506A.2d
329 N.H. 1986 that the defendantwas
entitled to funds to employ a psychologist
asanexpert onMiranda issuestobeused
in an attempt to convince the judge to
suppressstatements.

A defendant is entitled to money for a
physicianwho is anexpertonnarcoticsin

a murder casewherethe defensemovedto
suppressthe confessionsinceit was ob
tained a few hours after thedefendanthad
been administered a narcotic drug.

People v. Mencher, 248 N.Y.S.2d 805
N.Y.Sup.Ct.1964.

DENTAL

In Thorntonv. State,339 S.E.2d241 Ga.
1986, the court determinedthat the
defendantwasentitled to money to obtain
assistanceof a court appointed forensic
dental expert since that dental evidence
was critical to the state’s case. It was the
oneitem linking thedefendantto themur
der, and experts consultedby the defense
questionedthe reliability of dental im
pressionevidencein general.

While Thorntonnotedthat the defendant
was notentitled to an expert of his choos
ing, the court said the trial judge "should
follow a defendant’s preference, if, in its
discretion,such appearsto be appropriate
as to qualifications, availability, cost to
the public, and other pertinent factors."
Id.at24ln.2.

The court alsorequired appointmentof an
expert who wascomparableto state’sex
pert: "the trial could shall appoint an ap
propriate professional,whoseexperience,
at minimum, is substantially equivalent to
that of the state’sexpert witness...." Id. at
241.

DEPOSITION COSTS

Becausea defendant is entitled to an ef
fective defense,an indigent defendant,
himself, and his attorney are entitled to
reasonabletravel and living expensesto
take a deposition. RCr 7.122; Federal
Rule ofCrisninalProcedure15c; United
Statesv. Largan, 330 F.Supp. 296 S.D.
NY 1971.

DRUG ANALYSIS - DETERMINA
TION OF IDENTITY OF SUBSTANCE

Thecourt inPattersonv. State,232S.E.2d

233 Ga. 1977decided: "...we recognize
the general right of a defendant charged
with possessionor sale of a prohibited
substanceto have an expert of his own
choosing analyze it independently.
Where the defendant’s conviction or ac
quittal is dependent upon the identifica
tion of the substanceas contraband, due
processof law requires that analysisof a
substancenot be left completelywithin
the province of the state." Id. at 234.

DRUGS/INTOXICATION -

INFLUENCE ON BODY AND MIND

Recently,it was decidedin Statev.Coker,
412 N.W.2d 589 Iowa 1987 that an in
digent defendantwas entitled to an expert
"to examine[him] and assisthim in the
evaluation,preparation,andpresentation
ofhisintoxicationdefense,"wherehewas
charged with first degree robbery and
where he had a serious substanceabuse
problem. Id. at 593.

"Althoughtrial court should prevent ran
dom fishing expeditions undertakenin
searchof rather than in preparationof a
defense...,it should not withhold appoint
ment of an expert when the factsasserted
by counselreasonablysuggestfurther ex
ploration may prove beneficial to defen
dant in the development of his or her
defense." Id. at 592.

In Statev. Lippincott, 307 A.2d 657 NJ.
1973 the court held that an indigent
defendantcharged with driving while in
toxicatedwasentitled to money for the
servicesof anexpertwitnessto testify as
to theconsumption,ingestion and absorp
tion rate of alcohol andthe effects of al
cohol on thehumanbody.

A defendant is entitled to money for a
physician who is an expert onnarcotics in
a murder casewhere thedefensemoved to
suppress the confessionsince it was ob
tained a few hours after the defendanthad
been administered a narcotic drug.
People v. Mencher, 248 N.Y.S.2d 805
N.Y. Sup.Ct. 1964.

ELECTROENCEPHALOGRAM EEG

The defensein this attempted annedrob
bery case was entitled to money to have
anEEG run when thedefendant’s defense
"turnedon his mentalcondition." United
Statesv. Harfield,513 F.2d254,2589th
Cir. 1975.

FINGERPRINTS

The court in UnitedStatesv. Patterson,
724F.2d1128SthCir.1984heldthatthe
defendantwasentitled to appointmentand
funding of a fingerprintanalystunderthe
federal indigent expert witness statute, 18
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U.S.C. Section 3006Ae. That statute,
like most state’s, requires appointment
when the expert is "necessary" for the
defense.

In Patterson,the prosecutionhad intro
ducedfingerprint evidence against the
defendantalong with eyewitnessiden
tifications. The defenseexpertwas re
quired not only becausea defenseexpert
"mighthavereacheda differentresult"but
also because"the assistanceof an expert
undoubtedly would have facilitated [the
defendant’s] cross-examinationof the
government’sexpert." Id. at 1131. See
alsoUnitedStatesv. Fogarty,558F.Supp.
856,857E.D.Tenn.1982; UnitedStates
v. Durant,545 F.2d823 2ndCir. 1976;
Bradford v. UnitedStates,413 F.2d467
5th Cir. 1969.

FIREARMS

In Commonwealthv.Bolduc,411 N.E.2d
483 Mass.Ct.App. 1980 the defendant
was entitled to a ballistics expert who
would analyzethe defendant’sjacketto
seeif there wasgun powderresidue on it,
indicatingwhether or not its wearerfired
a weaponeventhoughtheprosecutorhad
the jacket analyzedby a police depart
ment criminalist who found no trace of
gunpowder.

"There is no question that the evidence
desiredby the defendant was relevant to
one of the issuesin the case,namely,the
identity or not of thedefendant asone of
the two participants in the holdup whohad
firedat thepolice.... And the judge failed
to recognize that the desired evidence
might well be all the more valuable to the
defendantbecausehissubstantialcriminal
recordmight deter him from taking the
standin his ownbehalf." Id. at 486.

Since a gun andbullet usedin a crime is
"critical evidencewhosenatureissubject
to varying expert opinion," a defendant is
entitled to an expert of hisown choosing
accordingto the 5th Circuit. Barnard v.
Henderson,514 F.2d 744, 746 5th Cir.
1975. See also United Statesv. Pope,
251 F.Supp. 234 D. Neb. 1966.

HABEAS CORPUS/
STATE POST-CONVICTION

In order not to be rendered a toothless
tiger, a habeascorpuspetitioner must be
provided funds for lay and expertwit
nesses,and litigation expenses"as are
detemtinedby thestatehabeascourt to be
reasonably necessaryfor petitioner’s
habeas caseto be factually and legally
presentedin his statehabeasproceeding."
Gibson v.Jackson,443 F.Supp. 239,250
M.D. Ga. 1977.

HYPNOSIS

The 8th Circuit in Little v. Armontrout,
835 F.2d 1240 8th Cir. 1987 en banc
determinedtheobvious: Akeapplies when
the expertis not a psychiatrist and when
thecaseis not capital. It alsolookedat the
"perils of hypnotically enhanced tes
timony" and concluded that an expert
would have aided the defendant in his
defense: "Given theseperilsof hypotheti
cally enhancedtestimony,it is clear that
an expertwould have aidedLittle in his
defense. The expertcould have pointed
out questionsaskedby Officer Lincecuni
which were suggestive or could have
causedconfabulation. The expert could
have presented the limitations of hyp
nosis, and explained theoriesof memory.
This would probably have had far more
impact on the judge at the suppression
hearingandthe jury at trial than Little’s
lawyer’s attempts at impeaching the
state’sexpertby reading from one of the
psychology textbooks he found at a col
lege library, or using information
developedfrom interviewing a professor
of psychology." id. at 1244.

IDENTiFICATION PROCEDURE

In United Statesv. Baker, 419 F.2d 83
2nd Cir. 1969 identification of the per
petrator was critical. The victim iden
tified the perpetrator as black. There was
a courtroomidentificationduring trial by
the victim of the defendantwith the only
blacks in the courtroom being the defen
dant and2 jurors.

The SecondCircuit noted that the trial
judge before trial encouraged defense
counselto usesomeingenuity andbring
other blacks into the courtroom. Defense
counselrespondedto the trial judge by
saying he knew of no way to practically
accomplishthat. The SecondCircuit ob
servedthat theexpensesofbringing other
blacks in would be appropriatelypaid
under18 U.S.C. 3006Ae: Id. at 90.

INTERPRETER

An indigentdefendantis entitled to funds
to hire an interpreter when necessaryto
thedefense.KRS 30A.420;UnitedStates
v. Largan, 330 F.Supp. 296 S.D. NY
1971.

INVESTIGATION

In Masonv.Arizona, 504 F.2d 1345 9th
Cir. 1974 the "effective assistanceof
counsel guarantee of the Due Process
Clause requires,whennecessary,the al
lowance of investigativeexpensesOr ap
pointment of investigativeassistancefor
indigent defendant’s in order to insure
effective preparation of their defenseby
theirattorneys." Id. at 1351.

JURY SELECTION EXPERT

In Corenevskyv. Superior Court, 204
Cal.Rptr. 165 CaL 1984 the trial court
permitted $8,740for a jury selectionex
pert in this noncapital murder case. On a
writ of mandate,theappellatecourtdeter
minedthis waswithin thediscretion of the
trial court to grant. Id. at 173.

MITIGATION/SENTENCiNG PHASE
IN CAPITAL CASES

TheFlorida SupremeCourt determinedin
thecapital caseofPerri v. State,441 So.2d
606 Fla. 1983 that it was error to deny
the defendant the assistanceof a
psychiatrist when the defendanthadpre
vious alcoholproblems andmentalhospi
tal treatment even where there is no
defenseof insanitybecausethedefendant
was entitled to present psychiatric
evidence on factors that, while not a
defense,could mitigate his sentence.
Other courts readily adopt this holding.
Holloway v. State, 361 S.E.2d794 Ga.
1987;Statev. Gambrell, 347 S.E.2d390
N.C. 1986;Statev. Wood, 648 P.2d71
Utah 1982.

NEUROLOGIST

A defendant who exhibitsbizarreandir
rational behaviorand who hashad pre
vious neurological exams evidencing
damage was entitled to funds for a
neurologist in a malicious destruction of
propertyandresisting arrestcase. People
v. Dumont, 294 N.W.2d 243
Mich.Ct.App. 1980.

PATERNITY BLOOD TEST

The equal protection and due process
clausesof the 14th amendmentare vio
lated when an indigent is denieda blood
grouping test in a paternity casesincethe
test’s results may be significant in deter
mining if the personis the father. Burns
v.State,312 S.E.2d 317 Ga. 1984;see
alsoLittle v. Streater,452 U.S. 1 1985

PATHOLOGIST

The defendantin Williams v. Martin, 618
F.2d1021 4thCir. 1980shot thevictim.
She was paralyzedfrom the wound and
died 8 months later. The state medical
examinerbelievedthat deathwas caused
by a pulmonaryembolismresultingfrom
a thrombosisthat formed in her leg dueto
immobilization causedby the paralysis
from the gunshot wound.

Defensecounsel requested an inde
pendentpathologistsincemedicalbooks
said there are numerous causesof a pal
monaryembolism,andsincethe 8 month
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length of timeraiseda complex issueof
medicalcausation.Thedefensewasself-
defense.

The SouthCarolina SupremeCourtfound
noerror since1 the autopsydemonstrated
to the highestpossibledegreeof medical
certainty that the gunshotwound caused
the death and 2 there was no showing
that anotherpathologistwouldhaveaided
his defense

TheFourthCircuit held that thedefendant
wasdeniedequalprotection,due process
and effectiveassistanceby the failure to
be provided a pathologist sincethere was
a substantialquestionoveran issuerequir
ing experttestimonyfrom its resolution,
and since the defensecouldnot be fully
developedwithout professional assis
tance.

PHYSICIAN/PSYCHIATRIST-

PHYSICAL AND MENTAL
EVIDENCE IN SEX CASE

In Peoplev.Hatrerson,405 N.Y.S.2d297
1978the prosecutionput on an expert in
psychotherapy who testified the
prosecutrixin this rape, sodomy, robbery
trial wasa "compliant,""obedient"person
"suffering from an anxietyreaction" who
would not try to escapefrom a captor but
would rather appeasethem. The state’s
physician testified that the prosecutrix
was examinedandthat seminalfluid was
found in her vagina; and he concludedshe
had sexualintercourse within 72hours.

The Court held it was error for the trial
courtto denymoney for thedefenseto hire
a physician and psychiatrist. The de
fendant’s defensewasthat theprosecutrix
went with him voluntarily andno sexual
intercoursetookplace. SeealsoTurnerv.
Commonwealth,Ky., 767 S.W.2d 557
1988.

A defendant is entitled to funds to hire a
polygraphist when he makes a showing
that such a service is "reasonably neces
sary" to a defense"as effective" as one
which would be presentedby a defendant
with adequateresources. The trial court
canconsiderthe following factors: 1 the
costof the test; 2 thepurposefor needing
the test, 3 the defendant’s defense;4
whether the defendant has a criminal
recordwhich might deter him from tes
tifying absenttheability to counteract the
introduction of the priors with the results
of the polygraph. Commonwealthv.
Lockley, 408 N.E.2d 834, 838 Mass.

1980.

PSYCHIATRISTS

There are morefavorable appellate cases
when funds for a psychiatrist are at issue
than in any other area. See,e.g.,Blakev.
Kemp, 758 F.2d 523 11th Cir. 1985;
Lindsey v. State, 330 S.E.2d 563 Ga.
1985; UnitedStatesv. Reason,549 F.2d
309 4th Cir. 1977; Brinkley v. United
States,498 F.2d 505 8th Cir. 1974;
United Statesv. Tate, 419 F.2d 131 6th
Cir. 1969.

In State v. Gambrell, 347 S.E.2d 390
N.C. 1986 thecourt held that thedefen
dant was entitled to psychiatrist where
there was a sufficient threshold showing
demonstrated.UnderAke, the question
for the threshold showing"is notwhether
the defendant has made a prima facie
showing of legal insanity," but rather is
whether "under all the facts and cir
cumstancesknown to thecourt at the time
the motion for psychiatric assistanceis
made,defendanthasdemonstratedthat his
sanitywhen the offense was committed
will likely be a significant factor." Id. at
394.

If "a reasonableattorney would pursuean
insanity defense," then funds for a
psychiatrist must be forthcoming.
Guither v. United States,391 A.2d 1364,
1367 D.C.Ct.App.1978. The trial judge
should tend to rely on the judgment of
defensecounselwho has theprimaryduty
of providing an adequatedefense. Id.

A defendant is entitled to at least one
psychiatristof his own choice with an
adequateopportunity for examinationand
consultation. Having accessto a court
appointed psychiatrist who wasnot fully
qualified for a 50 minute interview is not
enough. UnitedStatesv. Chavis,486F.2d
1290 D.C. Cir. 1973.

Courts have recognized that psychiatric
evaluationsaredemandingefforts andin
digent defendants are entitled to a
psychiatrist that meetsthe demandsof the
profession:

The basictoolof psychiatricstudyremains
thepersonalinterview,whichrequiresrap
port betweenthe interviewerandthe sub
ject.... More than threeor four hours are
necessaryto assemblea picture of a man.
A person sometimesrefusesfor the first
severalinterviewstorevealhis delusional
thinking, or other evidenceof rmntal dis
ease.... From hours of interviewing, and
from thetestsandother materials,a skilled
psychiatristcanconstructanexplanationof
personalityandinferencesabout how such
a personalitywould reactin certainsitua
tions....

Williams v. UnitedStates,310 A.2d 244,
246-47D.C.Ct.App.1973.

PSYCHOLOGIST - DIMINISHED
CAPACITY

In State v. Poulsen, 726 P.2d 1036
Wash.Ct.App.1986 the defendant was
convictedof seconddegreeassaultof his
mother and father. He assaultedthem
after they refusedto allow him to make
long distancephonecalls.

The defenseasked for funds to hire a
psychologistto determineif thedefendant
had organicbrain disorder causedby
physical abusethat kepthim from forming
the intent to commit the assaults,or that
his capacity to form the intent was
diminished. The defenseinformed the
court that the defendanthad blows to his
head; hadsevereheadaches;exhibitedir
rational behavioral changes; had fits of
rage,especiallywhendrinking.

The WashingtonCourt of Appeals held
that thedefendantwasentitledto fundsto
employ a psychiatrist sinceAke required
funds where a defendant’smental condi
tion is likely to be a significant factor at
trial.

QUALIFICATIONS OF DEFENSE EX
PERT

Thedefenseisentitled to anexpert whois
at least as qualified as the state’s.
Thornton v. State, 339 S.E.2d 240 Ga.
1986.

QUESTIONED DOCUMENT
ANALYST

The defendant in Peoplev. Mencher,248
N.Y.S.2d N.Y. Sup.Ct. 1964 was en
titled to money for a handwriting expert
where there was an issue of whether a
detectivesignedareportwhenhe testified
that the signature looked like his but was
nothis. Seealso UnitedStatesv. Fogarly,
558 F.Supp.856 E.D.Tenn. 1982.

SEROLOGY

It is error to fail to appoint a defense
requestedexpertto testthe seminalfluid
removedfrom the vaginal tract of thevic
tim in a rape case. Bowen v.Eyman,324
F.Supp.339 D.Ariz. 1970.

STATE "FACILITIES" INADEQUATE

In Marshall v. United States,423 F.2d
1315 10th Cir. 1970 the defendantre
questedmoney for defenseinvestigative
assistance. The trial court appointed the
FBI. The 10th Circuit determinedit was
plain error to do this.

POLYGRAPH
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"Justasan indigentdefendanthasa rigirt
to appointedcounselto serve him as a
loyal advocatehehasa similarright under
properly provencircumstancesto inves
tigative aid that will servehim unfettered
by aninescapableconflictof interest.The
Bureau,following leadsfurnishedby an
accused,is obviously faced with botha
duty to theaccusedandadutytothepublic
interest. The dilemma, and danger, is
glaringly apparentin the eventsthat cc
curred in thecaseat bar." Id. at 1319.

STATISTICS AND DEMOGRAPHY

The Maine Supreme Court has decided
that a defendant is entitled to money to
hire expertsin statisticsand demography
to analyze the composition of the grand
july. Defensecounselproducedevidence
that there were 148,000licenseddriversin
thecountrybutthe country voter registra
tion list contained but 90,000 persons.
Statev. Anaya,438 A.2d 892 Me. 1981.

TRAVEL

In UnitedStatesv.Gonzales,F.Supp. 838
D.Vt. 1988the Court determined,"The
plain language of [18 U.S.C. I section
4285,economicrealities, and the dictates
of the equal protection clausesupport the
finding that, after appropriatefinancial
inquiry, this Courtmay order the govern
ment to pay or arrangefor the noncus
todial transportationof defendantfrom
Texasto Vermont to enter his guilty plea."
Id. at 842.

WITNESSES

KRS 421.015in-stateandKRS421.230-
270 out-of-state detail payment
authorization for witnessfees. OAG 75-
682 Nov. 17 1975 states that KRS
421.230 only applies to prosecutionwit
nesses.

In Kathi S. Kerr v. Commonwealth,
Ky.App., No. 86-CA-2564-MR Feb.5,
1988 unpublished the defendantwas
convicted of trafficking in cocaineand
possessingmarijuanawith intent to selL
The defendantandher paramour,a foreign
national, were arrestedon an informant’s
tip. The foreign national pled guilty and
stated in his confessionthat Kern had not
participated in the illegal sales. Several
monthsbefore trial, defensecounselsub
poenaedthe foreign national who wasin
the countyjail. Prior to trial, the foreign
national was transferred to a Florida
federal prison for deportation. The

defenseobtaineda writ of habeascorpus
adtestficandumfor the federalauthorities
to produce the prisoner, andanorder was
entered to require the county police to
transport the prisoner to Kentucky but
changedits mind onmotion of the Com
monwealth, saying the defendant could
havedeposedthe witness when in the
countyjaiL

The Court held the defendant had a
statutoryandconstitutionalright to have
thecostsof transporting the material wit
ness paid by the county. Seealso Han
cockv. Parker,Ky., 37 S.W. 594 1896;
FederalRule ofCriminal Procedure 1706

CONCLUSION

This Country’s major contribution to the
advancement of civilization is that it
enacteda Constitution which has 1 in
stitutionalizedfairnessand its process,
and 2 assuredthat if fairness and a fair
process is not available to everyone, it
should not be available to anyone. This
bedrockof fair treatmenthas its greatest
meaning when an indigent person’s
freedom or his life is at stake at the hands
of the state. The degree to which fairness
is assuredan accusedindividual is in our
handsascriminaldefenseadvocates.The
extent to which fairness and its process
expandsis up to us. The increasedaccess
of indigents to funds for expertsin their
criminal defenseis no small part of the
ever expandingconceptof processthatis
due eachofus.

ED MONAHAN
AssistantPublic Advocate
Directorof Training
Frankfort,KY

FEDERAL FUNDS FOR EXPERTS FY’89

Expert Fee OtherExpenses Total

1. Investigator 990,493 172,994 1,163,487
2. Interpreter 439,032 69,852 508,884
3. Psychologist 41,438 2,070 43,508
4. Psychiatrist 288,718 17,047 305,765
5. Polygraph 30,774 577 31,351
6. Documents 55,746 12,429 68,175
7. Fingerprint 18,027 439 389,161
8. Accountant 225,877 163,284 389,161
9. Chemist 21,977 352 22,329
10. Ballistics 4,130 1,227 5,357
11. Other 736,901 120,372 857,273

GRAND
TOTAL 2,853,113 560,643 3,413,756

FUNDS RESOURCES
AVAILABLE FROM DPA

A compendiumof authorities supporting
an indigent defendant’s right to funds for
experts,counsel,transcriptsandwitnesses
is available for $10.00. Send a checkpay
able to the KY StateTreasurerto:

Ed Monahan
DPA
1264Louisville Road
Frankfort,KY 40601
502564-8006
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EDUCATION OF KY INMATES
AverageInmate’sLevelofAchievementis 6th Grade

Ky. CorrectionsEducation is directed toward
the effective, cognitive and educationallas
provementoftheprisonpopulation.Theroleof
educationandvocationaltraining is extremely
importantsince80% ofthe populationhave not
completedhighschool,andtheaveragelevelof
achievementis 6th grade. The peruentageof
enrollmentis increasingsothat currently 62%
of the inmate population is participating in
educationalprograms.

Educationclassesareoffered at severallevels;
Literacy,with and 80% completionrate,Adult
Basic Education,GED, AssociateandBach
elor’s degrees,andComputerLiteracy.

COMPLETION 1989

GED 414
Literacy 181
8th Grade 433
College
AssociateDegree 46
Bachelor’s Degree 12
Vocational Certificate 115
OccupationalTitle 665
PersonalDevelopment
Life Management
Employability Skills 1,938

Some of the trades offered in Vocational
Educationareinteriorfinishing,buildingmain
tenance,carpentry, meat cutting, and elec
tronics. Life Managementand Employability
Skillsarestrongly encouraged,sinceeducation
must be supplementedwith the information
necessaryfor successin all areas of life to
which a formerprisonerreturns.Life Manage
mentclassesexplore:problemsolving, com
munication,budgeting,gettingajobandstress
management.Employability classesteach
practical skills including: self-assessmentin
terms of skills, attitudes,aptitude,values,inter
est and personality, careerexploration,short
and long-termobjectives,resumeandcover
letters,filling outapplications,findingandfol
lowing up on job leads,interviews,andhow to
keepa job. Correctionseducationstrives to
prepareeachinmateto not only find employ
mentupon release,but tobe motivatedtocon
tinueadvancementsin his/herchosenfield.

Cynthia Wilbumn. MA., a teacherat KCIW,
said that educationis vital to a correctional
program,becauseso many women cometo
correctionswithout a diploma and without the
mostbasicskills. Not haviig completedtheir
education contributesto a senseof failure. In

the educational program, they are allowed to
work at their own paceand find that they can
succeed.

Ms. Wilburn stressesthat a diploma is a mini
mal qualification for a goodjob andthatas the
women are responsiblefor their children and
familiesan education helps them makebetter
decisions.Shesaid thatsomanywomenend up
in prison simply because they make poor
decisions. She teaches a class in Personal
Development that exploresdecision-making,
values,self-conceptandshort/long-termgoals.
For more information on the educational
programsavailabletoKy. inmateswriteor call:

DONE. KENADY, Ph.D.
Principal Assistantto the Commissioner
Superintendent ofCorrections Education
CorrectionsCabinet
Frankfort, KY 40601
502564-2220

Sentencedto Read Program

The General Assembly in 1988 created a new
sectionof KRS Chapter 533 codified asKRS
533.200which provided that anyone con
victed of a misdemeanoror felony whoisnot a
high schoolgraduateor has a G.RD. may be
sentencedto attend andsuccessfullycomplete
aprogramdesignedtoimprovehis/herreading,
living and employment skills as a form of
probation in addition to the other requirements
of probation.Of course, any person who
receivesthis typeofprobationandwho fails to
successfullycomplete, attend,or makepro
gresstowardsuccessfulcompletionof the pro
grammay havetheir probationrevoked unless
thefailureis due to amentalcondition, retarda
tion or reasonsbeyondtheoffender’scontrol.

The program is administeredby the Deptof
Educationwho licensesqualified personsor
organizationsto conduct these type of pro
grams. Inordertodeterminewhois conducting
theseprogramsin yourarea,youshouldcontact
the Ky. LiteracyCommission. I am suremany
of you areawareof this statuteandhave been
advocatingits useon behalfof your clients but
if not, it is an extremelyworthwhile program
for ourclients.This is another tool to usein our
aggressivesentencingadvocacy.

If you needfurtherinformationaboutthis pro
gram or if there isno programin your areaand
youwould like to getonestarted,pleaselet me
know andI would be happy to work with you.

PAUL F. ISAACS
Public Advocate

THE KY LITERACY
COMMISSION

More than 400,000Kentuckiansare
functionally illiterate.
47% of adultsin Ky. 25 yearsor older
do not have a high schooldiploma or a
G.E.D.
More than 650,000adults in Kentucky
haveless than an 8th gradeeducation.
Ky. countieswith ahigherpopulationof
adult non-readersare also the counties
suffering from high unemployment,
highercrime, increasedwelfare,andlow
incomes.

rJfl...t..rfl.fl4.efl.a...flfl.-

The Commissionduties include, but are
not limited to: Formulating a statewide
strategy and program plan for adult
literacy Reviewandrecommendgrantsto
public and private groups to support
literacy programs;Review and evaluate
literacyprogramsandreportfindings; Pro
vide public informationand education to
promote literacy; Enlist the support of
business and industry for literacy
programs.

Establishedas an agencyof the Education
and HumanitiesCabinet,the Commission
began a state-wide effort to combat
Kentucky’s highilliteracy andto address
theproblem.The Kentucky LiteracyCom
mission now supports, through grant
awards to local communities,a large
volunteernetworkrespondingto theneeds
and goalsof 113 Kentucky counties.

Audrey Y. Tayse
ExecutiveDirector
Kentucky Literacy Commission
110 U.S. 127 South
Frankfort,KY 40601
502 564.4062or 800-654-7323
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COMPUTER USES FOR THE LAWYER!
SMALL LAW OFFICE

Jamnot a "Computerexpert." Jonlyknowhcrw
totypemargfraallywellandhow:ofollowdjr
lions well enough so that computers/word
processorsworkveryweilfor me.In the begin
ning,!usedApplelIe andJiccomputers,I now
usetheApplesandan IBM PS2.Myfamiliarity
with software programshasgrown to include
Appleworks,PFS WRITE, Displaywriter 4,
Microsoft Works2, and Wordperfect5.

DON’T BE INTIMIDATED

First of all, computersarenothing to fear.
All the user needsis an ability to read
directions along with minimal typing
skills. With the right word processing
softwareyourcomputerbecomesa"super
typewriter" whichcanstore,retrieve,and
allow you to conect/addtodocuments.It
isnotnecessaryto know how to program
a computer, do routine maintenanceor
"fix" one if it should"break." As it is
generallyinexpensiveto have it done by
Computerland,I just takemy equipment
to them, andthey takecareof everything.

From 1974-1989,1wasasolepractitioner
who sharedspacewith 3-4 other lawyers.
I found a computerusefulinmy practice
oflaw to stay on topof thevarietyofcases,
clients,and issues-a computer canmake
that easy. It is particularly useful to a
lawyer who handlescriminal cases.

CREATION IREGENERATION

As a part-timepublic defenderwith duties
that included 725 hoursspenton a capital
case,and as a civil practitioner who did
quite a bit of "routine"motionpractice,a
computerbecomesindispensableas it per
rnits a lawyerto createmotions,storethem
for later reference, amendthem for other
casesand to keep up with changing
statutes,rules, and casedecisions.

You avoid the redraftingofdocumentsby
keeping the "basic" motions/memoranda
on disks.Your secretarymerely retrieves
the documentandmakeappropriatedele
tions/additions. While I don’t approveof
filing "form motions," many necessary
pleadings,motions,etc.aresosimilar that

each time they only require minor
revisionsto a basic format.There arecer
tain motionsinernoranda filed in almost
every case to preserve issuese.g. dis
covery issues.The time saved from
having to redraft or redictate is time that
can be usedfor other matters.

The words "...but counsel failed to
preservethis issue..." are a verypopular
phraseseenin appellatecourt opinions. A
nice feature of the computer is that it
makes routinely attaching appropriate
memorandaof authority and tenderedor
ders easy.Evenif all judgesdon’t require
it, youhavea duty, in good faith, to protect
your clients. It also makesyour malprac
ticecarrier happy whenyou appropriately
preserveissues.

AN ORGANIZATIONAL TOOL

The computer-assistedlawyer isbetteror
ganized. Computer accessgives you the
capability to index state and federal
decisionswhich arehelpful to your cases,
with ease.Retrieval for incorporation into
motionsisa simplematter aswell. Iusual
ly keepa synopsisof opinionsin a running
document.Surprizingly,to maintainsuch
a file on the computer takesless than an
hour of work every few weeks. As
opinionsarepublished, I keep them in a
"file," andthen every weekor so,I update
the file by typing in "key words" andthe
casecite onto the "document." Ultimately
it savesme timeand frustration,asI avoid
spending anhouror more lookingfor "that
caseI read somewhere" whenI needit.

For trial work I have a basic"Trial Brief"
form thatcontainsitemssuchas"Motions
To BeFiled," "Evidence Requiring Foun
dation Proof," "SuppressionIssues," etc.
By retrieving this basicfor-rn andcreating
a "new document" for eachnew caseand
inserting information onto it as thecase
develops,I savean immeasurableamount
of timeof pretrial preparation.

Before I learnedto use a computer, I al
ways dictated witnessesstatements,and

most attorneys would either do this or
write it down anyway, but it isjust aseasy
to type it into a document to be savedto a
computer disk. You then have a ready-
made "witness outline," the contents of
thestatementwhich canbeadded,deleted,
or movedaroundto preparefor trial, thus
eliminating "lastminute" writing upon the
inevitable legal pads.

Don’t get the impression this takes more
time to do than the "old way." It doesn’t.
It takes less time. As a matter of fact, in
the time it has taken you to read this
articleI could probably have amendedmy
basic pretrial motion file, printed it, and
copied it! You areprobably already ac
cumulating the sameinformation anyway,
just in a less useful form. A computer
allows you to store and retrieve it in a
readily available, usable format. Your
productivityissubstantially increased,be
causethere isno repetition of tasks.

STORAGE/RETRIEVAL

Computer disks provide a more efficient
meansof storageof information.Themo
tions, memoranda, witness statements,
correspondence,etc. for my first capital
trial which in hard copy completelyfilled
2 full sized file storage boxes could be
carried in my suit coat pocket on disk!
Insteadof redraftingandresearchingnew
discovery,suppression,andin limine mo
tionshnemorandaI revisethis material.

CONCLUSION

This article does not even "scratch the
surface" on the usesof computers for the
small generalpractitioner, but it gives a
few ideasfor rethinldngthe technology.If
you needmore informationabout the best
programsand anythingrelated to this ar
ticle, don’t hesitateto call.

MICHAEL L. WILLIAMS
AssistantPublic Advocate
Major Litigation Section
Frankfort, KY

Mike Williams
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KENTUCKY PAROLE BOARD

On December1, 1989, the Parole Boa,d
Issued Its 1989 Annual Report, we
reviewed segments of the reportprevlously
IntheDecember, 1989andFebruary, 1990
Issues of The Advocate.Here’san excerpt
from the report that gives Information on
the members of the Kentucky Parole
Board.

KENTUCKY PAROLE BOARD

CHAIRMAN

JohnC. Runda,Ph.D.

MEMBERS

Philip R. Baker
HelenHoward-Hughes

LanyR.Ball
Lou C. Karibo
JamesW. hider
NewtonMcCravy, Jr.

ADMINISTRATIVE LAW
JUDGES

JamesE. Deese
Keith Hardison

RESEARCH ANALYSTS

BrendaAdamsHoward
Charles R. Little
Margaret Kinnaird
SharonParrent

STAFF

SandraHill - Administrative Section Su
pervisor
BrendaSmith - LegalSecretarySenior
JackieTucker - Victim Coordinator
Mary Campbell - Secretary
SandyDavis - Secretary
Angie Lee- Secretary

THE PAROLE BOARD AND
ITS MEMBERS

The Parole Board is comprisedof seven
memberseach of whom is appointedby
the Governor for a termoffour years.The
Governor selectseach Board member

from a list ofthree namessubmittedto him
by the Commissionon Corrections and
Community Service, who interviews
prospectivecandidates.By statute, there
canbeno morethan four membersfront
the samepolitical party. The Governor
alsoappoints oneof thesevenmembersas
Chairmanwho retainsthatpositionfor the
durationof his term.

The 1988GeneralAssemblypassedabill
which was signedinto law by Governor
Wilkinsonwhich establishedaquorumof
three Board membersto conduct parole
hearings. This legislation permits the
Boardto meetan increasinglydemanding
scheduleby holding simultaneoushear
ings at differentsites asnecessary.With
the anticipated addition of new prisons,
thisflexibility will provetobe invaluable.

TheParole Board isthe primary releasing
authorityfor individualsconfinedin the
Departmentof Adult Institutions andthe
Departmentof Community Servicesand
Facilitiesof the CorrectionsCabinet. All
convictedfelons,except thosestill serving
on a sentenceof Life Without Paroleand
a sentenceof Deatharereviewedby the
ParoleBoardwhen theyareeligible for a
parolehearing.Paroleeligibility isdeter
minedby bothstatuteandregulation.The
Boarddetermineswhethereachconvicted
felon isto be releasedby paroleor by the
full serviceof hissentence.Parolerelease
decisionsare made by the application of
the criteria as set forth in the Board’s
regulations.

PAROLE CONSULTANT TO ATrORNFIS

It u have a client scheduledbraParole Hearing. ou need to

m*xinixe his chancesof obtaininga parole. I have the expertiseto assist

you in helping your client.

* ParoleHearing - PreparationFor

* Preliminary ParoleRevocationHearings

* PissaI ParoleRevocationHearings

* Special ParoleB.evocations

* Sentencing- What Is Best For Parole2

* Plea BargainingOn Current Charges
- The Effect On PatoIs

* SpecisConsiderationin Sex-RelatedOffenses

My Experienceincludes:

* Pastmember o the Kentucky State ParoleBoard - Six Yean.

Assisted in the preparation of current Kentucky Parole Board

Regulations.

* Member o SexOffendersTreatment Subcommitteeof theKen

ruclty Coalition AgainstRape and Sexual Assault.

Educatioru

* Bachelocof Arcs Degreein litical Science

* Associateof Arts Degree in Business

ReferencesAvailable Upon Request

DENNIS L LANGLEY
1359 WinstonAvenue

touisvill; Kentucky 40205
502 454-5786

148C0 525-8939
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The following Parole Board members
werecurrentlyservingin that capacityon
June30, 1989.

John C. Runda,Ph.D. -

Chairman Democrat,MadisonCounty
*Appoinj by Governor Collins, May
23,1986toMay 23, 1990.
*Appointed by Governor Collins as
Chairman, December7, 1987.
*Bachelor of Arts,Sociology,
ThomasMore College.
*Master ofArts, Sociology,
The Ohio StateUniversity.
*Doctor ofPhilosophy,Sociology,
The Ohio StateUniversity.
-Dissertation, "Religiosity and Racial
Prejudice".
*Experience-Faculty memberandChair
man, Departmentof Sociology, Social
Work andCriminalJustice,ThomasMore
College;
Owner,BereaHealthCareCenter.

Philip R. Baker -

Republican,PulaskiCounty
* Appointed by Governor Wilkinson,
December16, 1988 to June 30, 1992.
*Bachelor of Science,
CumberlandCollege.
*Master of Arts, EasternKentucky
University.
*RaPA 1, EasternKentucky University.
*Exp&ience - Teaching,8 years;
Principal, 17years.

Larry R. Ball -

Republican, JeffersonCounty
*Appointed by Governor Collins,
May 23, 1986 to May 23, 1990.
*Bachelor of Science,
Murray StateUniversity.
*Expermence - Juvenile ProbationOfficer,
JeffersonCounty, 9 years.

JamesWilliam Grlder -

Republican,CaseyCounty
*Appointed by Governor Wilkinson,
March 3, 1989 to March 1, 1993.
*Bacbelor of Arts, Eastern Kentucky
University.
*Expejjence - LegislativeResearch
Commission, StaffMember,12 years.

helenHoward-Hughes -

Democrat,FayetteCounty
*Appointed by Governor Brown,
March, 1982.
*Re..appointed by Governor Collins,
May, 1986 to March 1, 1989.
*Bachelor of Arts, SocialScience,
Marshall University.
*Experjence - ExecutiveDirector,
KentuckyCommissiononWomen,
4 years; Executive Director, Kentucky
Occupational Safetyand HealthReview
Commission,2 years.

Louis C. Karibo -

Democrat,FayetteCounty
*Appointed by Governor Collins,

December7, 1987 to June30, 1990.
*Bachelor of Arts, University of Ken
tucky.
*Experience- High SchoolTeaching,S
years; Kentucky State Police, 3 years;
Vocational Rehabilitation, 1 year,Private
IndustrialManagement,20 years.

Newton McCravy, Jr. -

Democrat,Jefferson County
*Appointed by Governor Ford,
1972-1974.
*Re..appointedby Governor Ford, 1974.
*Re..appointedby Governor Carroll,
1978.
*Re.appointedby Governor Brown,
1982.
*Reappointedby Governor Collins,
December7, 1987 to June30, 1990.
*Bachelor of Arts, Universityof
Louisville.
*Master of Scienceof Social Work,
Kent School of SocialWork
*Experjence- Social Worker, 8 years;
Social Work Administrator,6 years;As
sistant Professor, University of Louis
ville, 2 years.

DO YOU NEED AN INDEPENDENT
FINGERPRINT ANALYST?

CONTACT:

LATENT PRINT ANALYSTS
qi rucx rwc.

1J4.J. Te.ctecI an Certifiel

JESSE C. SKEES
SARA E. SKEES

3293 Lucas Lane
Frwtkfort, ‘Cpttucky 40601

502695-4678

ProfessionalsServing Professionalsto the Minute Detail

Being A Kid- Not Easy

Knight-RiderNewspaper’srecentcollec
tion of statistics from the Children’s
DefenseFund,the1988 CensusData,An
nual Crime Reports dating from 1985-
1988 tells the story of how It’s not easy
being a kid in America. Consider what
happensto children in America IN ONE
DAY.

In just oneday , an average:

*2,795 teen-agersbecomepregant,1,106
have abortions, 372 later miscarry.
* 1.027babies are born drug- or alcohol
exposedin utero.
*67 babiesunder one month old die
*105 babiesunder one yearold die.
2ll childrenarcarrested for drug abuse.
*437 children are arrestedfor drunken
driving.
* 10 childrendiefrom gunshotwounds.
*30 childrenarcwoundedby gunfire.
* 135,000childrenbringagun toschool.
* 1,512teen-agersdropout of schooL
*1,849childrenareabusedor neglected.
*6 teenagerscommitsuicide.
*3,288childrenrunaway from home.
* 1,629childrenare in adultjails.

Itapi-inted with panninl frizn thaFotxuary1990 Iwao

of thaABA Jows,4Tsr LawysrtMagszhr.publWssd

by hrAsrgncanBar jr*
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JUSTICE POWELL’S HABEAS PLAN TAKES BEATING FROM SENATE
COMMITTEE; BIDEN AND ABA PRESENTALTERNATIVES

Excerpted,in part,fromAM-LAWNew:
Servicereport]

With momentummountingto shorten the
time it takeseither to reverseor carryout
a sentence of death, the U.S. Senate
Judiciary Committee openeddebate
recently on thePowell CommissionPlan
tolink astrearnliningofthe federalhabeas
processto a state’s willingness to provide
competentcounsel for the condemned.
AM-LAW News ServicesAnn Wool
ner. [Seealsolastmonth’s"Greasingthe
Skids: TheRehnquistCommitteeReports
on FederalHabeasin Capital Cases".]

WhatemergedfromtheseSenatehearings
is the existenceof deepdivisions within
the federaljudiciaryaboutthe advisability
and eventheproprietyof thecontroversial
proposalto severelylimit thehabeaspeti
tions of Death Row inmates. Justice
Lewis Powell, Jr. testified for two hours
beforethecommittee,followedby apanel
of three U.S. Court of Appeals judges
from theWestand Midwest,whoattacked
the Powell proposal. AM-LAW News
ServicesAnnWoolner.

The judges were not kind to the Powell
Commission’s recommendations:
"Finality and speed... seemto outweigh
the concernsfor fairnessandjustice,"tes
tified 9th Circuit U.S. Court of Appeals
Judge Stephen Reinhardtregardingthe
proposal. Id. impassionedassaultsalso
came from Chief Judge William Hol
loway, Jr., of the 10th Circuit andChief
JudgeDonaldLay ofthe 8th. The6 month
provision is too short, thesejudges said,
the committeespelledout no minimum
standardsfor habeascounsel; the plan
doesnothingtowardprovidingcompetent
lawyersfor trial anddirectappeal;andthe
panelfailed to comeup with a factualbasis
for its recommendations.Thesejudges
attributedthedelay in deathpenaltycases
to error at the statetrial or appellatelevel.
"It’s probably becausesomanyconstitu
tional errors are committed in state
proceedings that the federal courts
proceedslowly," JudgeReinhardtargued,
noting a 2/3 reversalrate, at the habeas
level,of stateconvictions. Id.

Someparticipantsat the hearingalso had
problems with the dual system,wherein
statescan decide whether or not to par
ticipate. CommitteeChairman Senator
JosephBiden asked, "Should a man or
woman besentencedto deathbasedon the
ability or inability of the stateto provide
competent counsel?" Indeed, the Ninth
Circuit’s Reinhardtsaid, if a stateis un
willing to provide competent lawyers for
peopleaccusedofcapitalcrimes,it should
not be allowed to impose the death sen
tence. But the chief issuefor detractorsis
the virtual elimination of successive
habeaspetitions. "Are we going to let
peoplelose their lives becausea lawyer
defaulted and neglectedto raisean issue?"
Chief Judge Lay of the Eighth Circuit
asked. id.

Biden asked"What if a lawyer for a death
row inmate learnedthat the prosecution
had put up perjured testimony at the
prisoner’ssentencinghearing? If the
lawyer learnedof the perjury after the
prisoner’s first trip through federal
habeas,could the inmate still appeal the
fairnessof the death sentenceunder the
proposedstreamlining?" "That rarely
ever happens," Powell responded to
Biden. Finally, he said, "If the trial judge
is satisfied there was perjured testimony,
he or sheis going to do something." id.

None of the other judges at the hearing,
supportersor detractors,said that the
Powell Planwould allow a judge any dis
cretion at thatpoint in thehabearprocess.
Id.

With the amountof resistanceshown to
the Powell Commission proposal by
SenatorsBiden and others,attentionhas
begunto focusonother proposal that will
likely be introducedin the nextCongress.
Partof the motivation of all concernedis
to avoid the more onerous proposal of
Senator Strom Thurmond, R-S.C., to en
tirely abolish any federal review of state
convictions.

Committee Chairman, Senator Joseph
Biden, D-Del.,wrote a proposal similar to
Powell’s, exceptthat it extendstheperiod

for filing a federalhabeasproceedingto
one year, and would allow successive
petitions if the condemnedcan show
either that he or sheis raising a new claim
not previously presented,due to stateac
tion, new law, or new facts; or that there
arenew factswhich, if shown,wouldun
dermineconfidencein the juiy’s deter
minationofguilt; or, where not allowing
a successivepetition to be heardwould
result in a "miscarriage of justice."
Biden’s plan alsoincludesprovisionsfor
defining the qualification of counsel in
deathpenaltycases,and for compensating
counsel,consistentwith the Anti-Drug
AbuseAct of 1988. TheAnti-DrugAbuse
Act standardsrequirethat a capital lawyer
have five years experience at the trial
level, and three years of appellate ex
perience,to qualify for representationofa
capitaldefendant.

A taskforce of the Criminal JusticeSec
tion of the American Bar Associationhas
recentlyreleasedits recommendationsfor
changesin the habeasprocess.This task
force recommendeda provisionrequiring
that counselbe providedat all stagesof a
capital case,in all courts,that suchcoun
sel should meet ABA Death Penalty
Standardsfor qualification as capital
counsel,and be compensatedin accord
ance with Anti-Drug Abuse Act stand
ards. Althoughthe ineffectivenessclaims
couldnotbemadeagainstpost-conviction
orhabeascounsel,under theseguidelines,
the failure to provide qualified counsel
would considerably broaden the discre
tion and powerofafederalcourt to review
statecourt judgments.

In additionto the longerlinritationsperiod
of one yeargivenunderBiden’splan, the
ABA-CJStaskforcewould protectadeath
row inmate by allowing a stay of execu
tion to be extended so long as pending
matters were diligently prosecuted.

This ABA Task Forcealsowould allow
successivepetitions tà be filed when the
more liberal Biden standardswere met,
and unlike the Powell Committee,would
not find procedural default where the
failure to raise the claim was a result of
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counsel’signoranceor neglect",or when
failing to dosowould constitute a miscar
riageof justice.

The Litigation Section of the American
Bar Association has also put forward a
proposalwhich strongly resemblesthe
Criminal JusticeSection’sproposal,ex
ceptthat it would be directed almost en
tirely toward the problem of motivating
states to provide competentcounsel to
capitaldefendantsatall stagesof proceed
ings in all courts. No provision ismade to
barhabeaspetitions,by a statuteoflimita
tionsor other similardevice. In fact, the
Litigation Sectionwould establishproce
dures to obviate the necessityof periodic
recourse to the federalcourts to stay an
execution.

Yet anotherproposalhasbeenadvanced
by Senators Strom Thunnond of South
Carolina andPhil Gramm of Texas,which
would removemuchof thefederalcourt’s
jurisdictionin habeascases.

EstherLardentof theABA’s Post-convic
tionDeathPenaltyRepresentationProject
callsthe legislative situationcomplex,but
said the situation will likely be clarified
following Congress’holiday recess.

Both the Biden and Powell Committee
proposalswill be"in play" in the congres
sional arena, as will the Thurmond
Gramm proposal to substantiallygut
habeasreview, according to Ms. Lardent.
The ABA Litigation Section will likely
get behind the Criminal Justice Task
Force’s proposal. Debateon the Biden
andPowell proposals will beginin early
February;it is also in that month that the
ABA proposal will be introducedin some
form, if at all.

The most directeffectof such legislation
on trial level public defenders,according
to Ms. Lardent,is the likely changein
qualifications required of attorneys in
deathpenaltycases.

Although Congress adjourned without
takingany actionlimiting habeasreview,
the fixed determination of Chief Justice
Rehnquist,JusticePowell, and others to
do somethingabout their perceived prob
1cm, will likely resultincontinuedefforts
to curb such review. With support for
more moderateproposalssurfacing,there
issomepromisethat if there islegislative
actionon the issue,the final product will
not be asdraconianastheoriginal Powell
Committeerecommendation. But there
arecertainly no guarantees.
Reprinted with permissionof the Indiana
Defender,December,1989issueandtheFidton
Co. Daily Report, 190 Pryor Street,S.W., At
lanta,GA30303,404521-1227.Copyrighted
l989.

THE DUTCH UNCLE

Althoughthe solicitorgeneralofthe UnitedStatesissometimescalled the "tenth justice"of the
SupremeCourt, therenow seemsto be a real "tenth Justice."

Sincehis retirementfrom the Court in June1987,LewisF. Powell, Jr., now 82, hasredefined
the job description of a former SupremeCourt justice, emerging as a combination trouble
shooter,Dutchuncleandgeneraljustice-without-portfolio.

Like other retired justicesbeforehim, Powell sitsseveraltimesayearby specialappointment
to the federalcourtof appeals,often in the FourthCircuit

Two eventsin the pastyear, however,markPowell’s retirementas a uniquelyproductivetime.

First,he wadedinto the controversyoverfederalhabeascorpusremediesin death-penaltycases,
chairingfor theJudicialConferencetheAdHocCommitteeonFederalHabeasCorpusin Capital

ThePowell CommitteeReport,releasedlastAugust. offeredalegislativeproposalfor control
ling post-conviction litigation while attemptingto ensureadequaterepresentationfor capital
defendants.

In October,Powell delivered a remarkableaddressto the Associationof the Barof the City of
New York in which he chidedthe nine activejustices for neglectingconstitutionalprecedent,
forfollowing ideologyrather thancaselaw, andfor decidingtoo manycaseswithoutainajority
opinion.

FormanyyearsPowell helpedpull the Courttowardthe middleby pressingfor relativelynarrow
rulingsandattending carefullyto the specific factsof eachcase.

Now,no longerparticipatingin the Court’s weeklyconferences,Powellpointedthe Court back
to the middle by reminding thejusticesof the judicial valueshe urged while on the Court

Unprecedented

The subject of Powell’s addresswas"Stare Decisisand JudicialRestraint."andhe stressed
three primary benefits from thestare decisis:1 enhancingthe public statureof the Court by
demonstrating that it follows precedentandis "not composedof unelectedjudges free to write

their policy viewsinto law"; 2 providingstability in the law; and3 simplifying thework of
thecourts.

Powell recognizedthat someoverrulingof outdatedprecedentsisnecessary.Reviewingthe 16
yearsof the WarrenCourtandthe 17 yearsof the Burger Court, he concludedthat throughout

bothperiodsthe Court overruled prior decisionsin fewerthan four casesper term.

When he turned to last term’sdecisions,however, Powell expressedconcernabout"recent

threats to stare

decisis

He also commentedpointedly onSouth Carolina v. Gathers109 S.Ct. 2207[1989,in which

four dissenting justices voted to overrule a casedecidedonly two years earlier,Booth v.
Maryland482U.S.496 [1987].

Powellnotedapprovinglythat"JusticeWhite,whohaddissentedin the Boothcase,declinedto

overruleit," andhe addedwith considerably lessapprovalthat JusticeScalia’sdissent"argued

that ajusticemust be free to vote tooverruledecisionsthat he or shefeelsaxenot supportedby
the Constitutionitself,asopposedtopriorprecedents."

In a footnote,Powellinsertedaquietdigat Scalia.observingthat Scalia’sideaof relaxingstare

decisishadbeenexpressedin 1949 by liberal JusticeWilliam 0. Douglas,whois not a likely
model for theconservativeScalia.

In plain language,Powelladdedthat "this view of staredecisisalsohaslittle to commendit,"
andthat"eliminationof constitutionalstare decisirwould representerplicit endorsementof the
ideathattheConstitutionis nothingmomthanwhatfivejusticessayitis. Thiswouldundermine

the ruleof law."

"Reprintedv.ith permissionfrom the March, 1990 issueof the ABAJournal,The Lawyer’s

Magazine,publishedby the AmericanBarAssociation."
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CIVILLAWYERS DOING CAPITAL HABEAS CASES:A BAD MISTAKE

Like other states,Alabamafaces
an acute problem in obtaining
counselfor the defenseof capital
cases. The following thought-
provoking commentary was con
tained in a letter sentto the Action
Group on Post-Conviction Capi
tal Representation.

Thisarticleappearedin theNov. 1989The
AlabamaLawyer.Reprintedwith permis
sion of The Alabama Lawyer and the
author, David A. Bagwell.

Members,Action Group onPost-Convic
tion Capital Representation Board of
Directors, Alabama Capital Resource
Center,Inc.

RE:Civil Trial Lawyersin DeathPenalty
Cases

As you might have read in thenewspaper,
my client Michael Lindsay wasexecuted
onMay 26.That, alongwith the execution
ofmy clientWayneRitterin 1987the last
manexecutedin Alabama,putsme in the
uniqueandunenviablerole ofhaving rep
resented,at the time of execution,50%of
all thepeopleexecutedin Alabamain the
last23 years,a fact! donot plan to list in
Martindale-Hubbell. Considering my
personalhistory’ it is remarkable.

After a Memorial Day weekendof rest,
fishingandskiing, I ammoving on in my
life, never to takeanotherdeathpenalty
caseevenif they disbarmefor my refusal
there are105 on deathrow there, I think,
and one or two more from Mobile alone
are convictedevery week, it seems,but
there are lots morelawyersthanthat. Like
thosewho servedin WWII and Korea, I
figure I’ve donemy duty, andthenext war
canbe fought by somebodyelse.

Before!moveoninmy life, though,lowe
it to those 105 or more civil trial lawyers
whowillbedraftedinthenexttwoyears
or so, to do what I can to pass on my
lessonsto somebody,sotheirrole will be

easier,andfor that limited purposeI send
this letter. I couldn’t think of anybodyto
sendit to other thanthe bar’s Task Force
on Post-Conviction Capital Repre
sentation, andthe boardmembersandex
ecutive director of the Alabama Capital
RepresentationResourceCenter,Inc., the
organ that Albert Brewer and the task
force kicked into life to work on this stuff.

Here are my lessons:

1. Appointing civil trial lawyersin death
penally casesis a bad mistake-Ihave
believed this all along, and I believe it
more stronglynow than ever. Those of
you who have beenon this project from
the start know that I have never made a
secretof it. Lestyou think I havekeptmy
mouth shut when I should not have, I
should add that in the last 2 monthsI have
filed motionsandmandamuspetitionsand
appealsin 5 differentcourts3 different
one in the 11th Circuit alone basedon
federalandstatestatuteswhich I believed
andstill believe,though thejudgesdon’t
to requiretheappointmentof lawyerswith
3 years’ federal or 5 years’ state
criminal experience.

My strong opinion is that thepublic needs
to hire some death penalty public
defenders. If they bumout, then replace
them, or pay themenoughto keep them.

Obviously, this is not likely in the short
run, at leastuntil 105 or more middle-aged
civil trial lawyersget galvanizedby the
experienceI have had, at which point the
politics of it may change.The rest of this
letter proceedson the assumptionthat or
dinaiy civil trial lawyerswill continue to
be appointed in death penalty habeas
cases.

2. Your opponent-Youropponentwill be
Ed Carnes of the Attorney General’s of
fice. He is vely, very bright, he has a
narrowspecialty,andheknowsit cold. He
could beatanybodyin the county on this
subjecthe is also,inmy experience,en
tirely fair andethical. On your first solo

flight you will not meet the Red Baron.
Goodluck

3. Whatyouropponentknows thatyoudo
not know-Thereare4 applicablebodies
of law that your opponentandthe federal
judges know perfectly and you do not
know at all, and you will neverknow as
well as your judges or your opponent.
They are1 generalsubstantivecriminal
law and criminal procedureneededfor the
non-death issuesBrady, Massiah,
Sandstrom,etc., 2 the operation and
constitutional overlay of the Alabama
deathpenaltystatute,3 therulesof"pro
cedural default" and the ways to get
aroundit andto stop lawyersfrom getting
aroundit, and 4 thedoctrinesof "abuse
of the writ."

To some extent in the "original habeas"
caseyou will have time to do adequate
researchto try to catchup, but your lack
of depth will clearlyhurt at oral argument
in the llthCircuit.

Where your ignorancewill clearly hurt
you is in "the subsequenthabeascase,"
discussednext.

4. The "SubsequentHabeasCase"-You
andall civil trial lawyerswill say,"I plan
to give it my best shot at first, andnot file
thoselast-minuteappealslike thoseGod
lesscommiecivil rights lawyers." Sure,so
did L

What happensis that after youhavefiled
andlitigatedyourfirst habeascorpuscase,
therewill be somenew developmentin the
law in the supremecourtor insomeother
circuit which on the merits,would entitle
you to relief. You may learnabout it on
your own, or more likely some "death
penalty expert" will tell you about it
maybetheweekbefore theexecution.Or,
you may be unlucky like I was, and get
appointedfor the first time after the first
habeas,andonly the weekbeforethe ex
ecution.My experienceis that a second
habeascaseissimply a normalandexpec
tablepartof theprocessfor a goodlawyer.
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Justas a spring bassfishermanwho does
not gethis lure caughtin the stumpsand
bushesisnotcastingIn therightplaces,so
too the habeas lawyer who doesnot get
involved in a subsequenthabeascasmay
not be servingaseffectively aspossible.

A subsequenthabeascasewith an out
standingexecutionwarrantand dateis to
a first habeascaseas"SpaceMountain"is
to riding to church with your father. In
bothmy casesit involved taking a brand
new issue-coldand with absolutely no
time for preparation-from the district
court throughthe court of appealsto the
U.S. SupremeCourt in less than3 and a
halfdays,thedaysimmediatelypreceding
the execution.Spicingup the processare
theunexpectedcallsfrom theAP, UPI, the
local pressand the televisionand radio
stations,theACLU, AmnestyInternation
al in London,womenin Mainewho want
to makesureyoureally believeyourclient
is innocentand that you areworking hard
enoughand-themost fun yet-funeral
homes.

Hereis where your lack of depth will kill
you,on the doctrinesof"proceduralbar,"
"successivehabeas"and "abuse of the
writ," thecommonbattlefieldsof succes
sivehabeas.In addition, since you will
begoing coldon a newcaseinvolving an
unfamiliar area,your lack of depth wifi
hurt.

You will spendall of your available time
physically movingpapersto andfrom in
creasinglyhigh courts, one each day if
you are lucky. You will be battlingwith
unfamiliar precepts,and everybodyelse
involved-the judges and your op
ponent-will know the rules cold.

At the end, the court will enter an order
saying that your failure to have either
known about or evento have anticipated
that new development in the unfamiliar
areaof death penalty law makesyour
filing the case"an abuseof the writ."
Therefore you lose,and yourclient dies.
Thatday,usuallywithin hours.

At least, that is what happenedto me in
both cases,and it will likely happen to
most of you.

4. Whatcan be done to help civil trial
lawyersin deathpenallycases-Justfrom
seeingwhat Ineeded,I havea pretty good
idea what canbe doneto help civil trial
lawyers in deathpenaltyhabeascorpus
cases.

a. Reviewof recordto spotissues-The
first thing that isneededis a review of the
record by somebody who knows what
he/sheisdoing,simply to spotthe issues.

Whatwas not raisedin statecourtby the
trial or appellatelawyeroftenisevenmore
importantthanwhat wasraised,andonly
an experienceddeath penalty hand can
spotthat. Anybodywho thinksa middle-
aged civil trial lawyer cando that isjust
wrong.

Somebodynot me needsto provide an
experienceddeathpenaltyhandat theout
setto read the whole record and to spot
andlist the issuesto be followed up by the
civil trial lawyer.

As far asI know,nobodyisdoing that.

b. Newsletter-Expectingmiddle-aged
civil trial lawyers to be able to keepup
with death penalty developments is a
serious mistake, Somebody not me
needsto compile and senda newsletter
everytwo weeksor monthto pointouthot
new deathcasesandhotnew deathissues.
This is the only way to help avoid the
"abuse of the writ" trap. If nobody will
undertakesuch a task, at a minimum
somebodyought to suggest that the
lawyer’s firm subscribefor oneyearto the
Criminal Law Reporter,or whateverelse
passesin thetradeasa newsletter.

Even better, but more labor intensive,
would be for somebodyto maintainacur
rent listing of the issuesin eachpending
death case, with bullet memos to all
lawyersinvolved in a particularissue.

c.Abuseof the writ advice-Somebody
needsto tell the appointed lawyer that
there is a high thoughunquantifiable
probability that he/shewill be involvedin
a subsequenthabeascaseon short notice
basedonsomenewdevelopment,andthat
a high priority during the original habeas
phaseshould be mastering the "abuseof
the writ" and "successivehabeas"and
proceduralbar issuesand, particularly,
everyloopholeandexceptionand ground
in them.

Thiscannotbe learnedin the last minute,
when every secondcountsjust to get the
paperwork on the last FederalExpress
plane to Atlanta,or the last fax to the
supremecourtclerk’s office.2

Goodlucktoyou if you arenext. I amnot.

Very truly yours,

David A. Bagwell
P.O. Box 290
Mobile, Alabama
205 432-6751

FOOTNOTES
My practice is entirely civil. I never

volunteeredfor such cases.When ap
pointed,I politely resistedappointment.I
do not consider it the duty of civil trial
lawyersinbig firms to handlesuchcases,
any more than it is the personalduty of
metropolitandermatologiststofill thegap
of obstetricsin rural counties both are
public problemsrequiring public solu
tions.Almost aloneamong"deathpenal
ty lawyers," I don’t even care much
whetherwehave the deathpenaltyor not
I generally favor it becausemad dogs
oughttodie,but! haveoccasionalqualms
that Jesusmightnot agreewith that, and I
am supposedto considerevery now and
thenwhathemightdo andtry to do rough
ly the same.

2Justto let you know the rush, I actually
faxedahandwrittennotea "supplemental
brief’ I guessto the U.S.SupremeCourt
while my staymotionwaspendingat 5:30
CDT 6:30 EDT with an executionset
that evening. The motion to stay was
deniedone minutelater. There isno time
for researchthen.

RacistJoke in Jury
Room

The illinois Supreme Court ordered a
retrial fora blackman convictedofmurder
andsentencedtodeathby an all-whitejury
becausethreejury memberssaid they read
a racistjoke in thejury room.

A courthouse janitor discovered a
mimeographedcopy of a racistjoke and
turnedit over to the bailiff, who notified
the trial judge. The trial court deniedthe
defendant’smotion for a mistrial, but the
supremecourtreversed.

JusticeGoldenhershheld that prejudiceto
the defendant will be presumedin "such
intolerable circumstances."He surmised
that the failure of the jurors to bring the
materialto theattentionof the court could
be"indicativeofeitherlackofappreciation
for their responsibilityas jurors, or that
they did not considerit offensive."

The court refusedtodisseminatethe"scur
rilous material,"saying "it sufficestonote
that it containsdenigrating, racist com
mentswhichareinsullingtoblackpeople."

Illinois v. Jones,475 N.E.2d8321985
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PREPARING WITNESSES

In marketingtestimony,the packageis some
timesas importantas thecontents

How easywitnesspreparationwould beif one
only hadto say, "Go into the court-roomand
tell the truth."Unfortunately,thereis moreto
it thanthat; the judgeor jury mustbe convinced
thatthe witness’ storyis true. Witnessprepara
tion is a form of marketing- the attorney is
packagingthe truth in awitnesssothat it will
sell to the trier of fact.

Thereare2 elementstothismarketingprocess:

*the package - the witness’sappearance,
demeanorand attitude, which hopefully
will impressthe courtor jury; and

thecontents- thewitness’stestimony.

Before witness preparation even begins, the
attorneyneedsto analyzehiscaseto determine
what testimonyis neededandwhat witnesses
areavailableto provideit. As ageneralrule it
is bestto subjectas few witnessesaspossible
to cross-examination. Thus, if physical or
documentaryevidenceis needed,try to intro
duceitthroughawitnesswho would be testify
ing anyway.

The next stepis witness evaluation. Casesare
often won by deciding not to use a certain
witness;other arelost by usingthewrongwit
ness.Meet all prospectivewitnessesface to
face.When representingcorporations,partner
ships orotherbusinessentities,youoftenhave
achoiceof peoplewhocould testify to certain
facts. Sec whowould makethemosteffective
witness at trial or for depositions.Don’t let
someonemakethedecisionfor you.

You rarely have a choiceof witnesseswhen
representingan individual. But if your client
wouldnot makea good witness,considercare
fully whetherhis testimonyis really needed.
Severalyearsago!wasrepresentinga client I
hadnever met, who had movedout of state
beforethe suitwasfiled. Ourfirst meetingwas
whenhe arrived in Californiaduring trial to
testify.

Imetmycientattheaiiportduringtrial.He
had fueled a long-standingdrinking problem
during the ifight andhelookedawfuL Whenhe
lookednobetterthe next day,!senthim home.
Therewasnothinglreallyneededhimtotestify
about Fortunately,I had beencarefulin my
opening statementto avoid saying my client
would testify. I did not want to promise tes
tireony from someoneI hadneverseen. We
won the casewithout him.

If the only way to introduce necessarytes
timony is through a "bad" witness,there are
waystolimityourrisks:Exposeaweakwitness
to as little cross-examinationaspossible;place
a weakwitnessbetweenstrongwitnesses;and
never open or close your casewith a weak
witness.

THE PACKAGE

I often tell witnessesthat testifyingis like in
terviewingfor ajob. How a witnesssits, looks,
soundsandmoves-theimpressionhemakes-
is often moreimportantthanwhat he says.

Dress is extremely important. I always en
courageat leastsportscoatsfor men andcon
servativedressesfor women.I usedto tell
witnesses,"Dressas ifyou’regoing to church."
But thena client showedup for trial in abright
blue leisuresuit, a floweredshirt, anda gold
chain-that’swhat he wore to church!

Attorneysshouldalwayscheckhow a witness
is dressed,preferably somewhereaway from
the courthouse.If you aredissatisfiedwith the
way the witness looks, you can be sure. the
judge or jury will be as well. Don’t hesitateto
senda client or witnesshome to changeclothes
if necessary.It may evenbeworth theexpense
to buy clothes for a client in orderto makea
goodimpression.Considernot usingawitness
if dressor appearancecannotbeimproved.

Witnessescan be seenand heardby jurors in
many places.They can be seenenteringand
leavingthecourtroom.They can be heardtalk
ing in the corridorsor restrooms. They may
evenbe recognizedby jurorsin astoreor bar.
The overheardcomment,the impolite gesture,
the flashy clothesor car leave an impression
that will be rememberedwhenthe witnesstes
tifies. Attorneysshouldcaution witnesses,par
ticularly clients,that they are alwayson stage
duringtrial.

If you are callinga witnesswho is not directly
connectedwith the mattersin dispute, foster
andprotectan imageofimpartiality andobjec
tivity. Seatthewitnessawayfrom yourclient,
and havethe witness maintain that distance
outsidethecourtroomaswell.

One final point about witness demeanor:
Anyonewhotestifieshasaright to be nervous.
Tell witnessesit is expectedandnormalto be
nervous. Jurorssic nervous when they are
calledandquestionedduring voir dire, sothey
understandand sympathizewith the nervous
witness.Theremay betimeswhenawitnessis
so nervous that his testimony will suffer. In
such cases,it may help him to observea trial

and watch others go through-andsurvive - the
process.

THE CONTENTS

A witness hasan obligation to tell the truth. The
lawyer’s obligation is to stressthat fact. But
sometimesit is necessaryto help the witness
know what is true. There are three forms that
this assistancemighttake:helping the witness
remember,convincingthe witnessthatwhat he
rememberscannotbe accurate;and acknow
ledging that the witness has no recollection
aboutaparticularfact.

It is not uncommon-indeed, it may be un
avoidable-for a witnesstoforgetsomedetails
ofsomethingthat tookplaceawhile ago.There
is nothing wrong with refreshinga witness’s
recollection,and thereareseveralways to do
that. The first is simply to gooverslowlywhat
thewitnessdoesremember,askingquestionsto
spurrecollection.

If a witness or client has given a previous
deposition or other statement, the witness
should read it before testifying. This not only
helps the witness remember; it also guards
againstimpeachment.Bearin mind, however,
that a non-privilegedwriting usedbeforetes
timony to refresh recollection must be
producedif requested.[If aclientinterviewhas
beentranscribedorwrittenout by the lawyer it
can safely be shown to the client to refresh
recollection, sinceit remains privileged. See
Sullivanv.SuperiorCourt 197229CASd 64,
105 CR241.]

You should avoid letting any witness see a
document that you don’t want the other sideto
have. It’s betterfor thelawyer touse the docu
mentin framingquestionsto thewitness,so the
witness can truthfullyanswerthathe did notsee
or usethe document beforetestifying.On the
other hand,if the other side already has the
documentit can be disastrousnot to havethe
witness read and review the material before
testifying.

A visit tothe sceneofan accidentor thelocation
of an event is very important. Besideshelping
thewitnessremember,viewing the locationsof
streetlights,cross-walks,stop signsand other
landmarkswilicontribute toaccurateandtruth
ful testimony.Measuringor estimatingsizes,
distancesandtimesat the sceneresultsin ac
curacyandbelievability In a courtroom.

A witnessshould never be permitted to testify
underoath to a fact that canbe disprovedby
physicalevidence.A situationI haveoftenseen
in auto caseshelps illustrate this point: The
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witness says he never saw the other car before
impact, even though the police report shows
skid marks before impact. The physical
evidenceclearlyshows that thewitness saw the
other car and even applied the brakes.If the
witness had simply beenshownthat evidence
duringpreparationfor trial, hewouldhavebeen
convincedof his inaccuracyand would have
beencomfortableon the standsaying that he
indeedhadseenthe other car.

The witness should see photographs or
diagramsthatmight be usedon direct orcross-
examination. When working with a scale
diagram, be sure the witnessunderstandsthe
scalebeing usedandis able to measuredistan
ceswith confidence.

Thesepreparationtechniquescanhelp improve
a witness’s testimony, but they should not be
used to createawitness. Witnessesarcoften
reluctantto admit that they don’t remember.
Theymay guess,or makeassumptions,rather
thanadmitalackofrecollection.Consequently,
you shouldcautionwitnessesduring prepara
tion that testi1thrgin courtorin adepositionis
not a test - guessingatanswerswill notproduce
abettergrade.If a witnesssimplycan’tremem
ber,or doesn’t knowcertainfacts, leaveit that
way.

When going overtestimonywith awitness,an
attorneyhas the opportunity to influencewhat
will be said in court or during a deposition.
Obviously, witnesspreparationcannotbe used
toconvincethe witnesstolie or to convincehim
that somethingis thetruth.

Whenpreparingwitnesseswho arenotclients,
the conversationis not protected by the attor
ney-clientprivilege. Everythingthat is saidin
preparationcanbediscovered.Tell the witness
he shouldadmit to thepreparationmeetingand
that it is customaryfor anattorneyandwitness
to meetbeforetrial ordeposition.If askedwhat
wassaidduring themeeting,thewitness should
answer,"The attorneytoldmeto tell the truth."

It is improper and unethical to pay a witness
other than an expertto testify. It is not un
proper, however, to reimbursea witness for
out-of-pocket expenses,including wageslost
while testifying.The amountof moneya wit
ness will receiveshould be agreedupon in
advance. The witness should be prepared to
testify to that amountand to the fact that the
reimbursementwasnot contingent on what he
says.

Witnesspreparationis a vital partofpresenting
evidence.Thereis nosimpleformula that will
applyin everycase.How a witnessis prepared
will vary from witness to witness and caseto
case.Onerule, however,never varies:Always
givea witnesssomepreparationbeforetestify
ing.

ROBERT S. LUFT

Robertis a directorin the firm ofRopers,
Majeski,Kohn,Bentley,Wagner& Kane
in SanJose.Reprintedfrom theCalifornia
Lawyerwith permission.

JUSTICE

Death Rides
a Judicial
Roller Coaster
An inmate’s fate

E very courtroom lawyer knows that
you’re supposedto askonly questions
to which you alreadyknow the answer.

But sometimesthat rule can’t be honored.
In the summer of 1987, convicted killer
Warren McCleskey had five days to live
and his attorney was desperate.At an At
lanta federal hearing, Jack Boger of the
NAACP Legal DefenseFund called to the
witnessstandevery local law-enforcement
official he could find to ask what they
might know about the case.Late oneafter
noon a local jailer testified that Atlanta
police detectiveshad asked him to move a
known informer, one Offie Evans,into the
cell next to McCleskey’sto elicit informa
tion; at trial, Evans testified that McCles
key had confessedto the murder. This ploy
was a clearviolation of his constitutional
right to counsel.The impact in thecourt
room wasas palpable as anything a Perry
Mason melodramamight invent. "I have
given Mr. Bogera few daysto go on a fishing
expedition," said federal district Judge J.
Owen Forrester, "and they’ve caught a
pretty big fish." He ordered a new trial.

McCleskeynever got one. On the day
before Thanksgiving last year. in a little-
noticeddecision,the federal appealscourt

t

in Atlanta threw out the reversal.Why"
BecauseMcCleskey’slawyersshould have
raisedthe informerissueduringtheirfirst
round of appeals in 1981. There is. of
course,a logical gap:McC]eskey’s lawyers
had no reasonnine yearsago to suspect
that Evanswasaplant. "Thecourt is tell.
ing us that we shouldhaveknown some
thing that we couldn’t possibly know be.
causethestatedeliberatelyconcealedit."
complainsBoger.

Fatal shots: Federal judges are appointed
for life and don’t have to explain their ac
tionsoutsidetheiropinions.It isno secret.
though, that federal courts in the South
have grown irritated with protracted
death-row appeals-eventhough many are
successful-andMcCleskey’s has been as
drawn out as any in recent history. The
start of thecasewas all too direct. In 1978,
Georgia sheriffs arrested him and three
confederatesfor themurderof a white po
lice officer during a furniture-store rob
bery. On Evans’s testimony,McCleskey
wasconvictedof firing the fatal shots and
sentencedto theelectric chair.

SincethenMcCleskeyhasridden a roller
coasterthrough thefederalcourts. The ver
dict wasreversedonce,only to be restored.
Then he becamethenamed plaintiff in the
most important death-penalty caseof the
1980s. Working on his behalf, a team of
lawyers and statisticians developedover
whelming evidence that Georgia’s death
penaltywasimposeddisproportionately on
thekillers of whitesthan ofblacks.McCles
key is black, his victim was white. But in a
bitterly divided 5-to-4 decision announced
in April 1987,the U.S. Supreme Court re
jected the constitutional claim. That’s
when Boger began grasping at strawsand
came up with Evans, the secret snitch.
Bogerhasaskedtheappealscourt to review
its decision; it’s unlikely to since judges

rarely admit their own errors.
McCleskey’scurrent consti

tutionalargumentismorethan
technical mumbo jumbo. With
out Evans’sstatement incrimi
nating him as the triggerman,
Georgia prosecutors would
have little elseon which to seek
the death penalty.McCleskey
would simply be servinga pris
on sentencefor felony murder
likehiscodefendants.

The latest McCleskeyruling
came as both Congress and
Chief Justice William Rehn
quist are considering changes
that would severelyrestrict the
appellate options of death-row
inmates.If the decision stands,
legislative reform won’t be
necessary:short-circuitingthe
route to the chair will already
be the law.

DAVID A. KAPt.,

"From NEWSWEEK,January22.1990,c,andNewsweekInc. All Rightsreserved.Reprinted
bypcrmistion.’
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Just Say No To Gun Control

Do not let tragediessuch as the insane
actions of Joseph Wesbecker influence
you into imposinggun restrictionsupon
law abiding citizens, Our constitutional
right to beararmsshouldneverunderany
circumstancesbeinfringedupon. The ac
tionsof the few shouldnoteliminatethe
rightsof themasses.Theright to bear arms
is the teethof our Constitution.

Anti-gunnersattempt to exploit isolated
eventsto achieve their goal of banning
guns.The anti-gunnersand their support
ing media cronies intentionally or
throughtheir own ignoranceignore the
facts. According to the U.S.Department
of Justice,all rifles, whether semi-auto
matic, bolt-action,lever-action,orpump-
action, accountfor less than 4% of the
firearmsusedincrimenationally.Further,
of the firearmsseizedby police, less than
3% are the military look-a-likes the gun
prohibitionists claim are preferred by
criminals.Contraryto what the anti-gun
ners would have the American public
believe,thesemilitary look-a-likesarenot
fully-automatic military "assault
weapons";they are semi-automatics
firearms, like the tensofmillions of other
semi-automaticsowned by law-abiding
Americans. Thesefirearms fire a single
round for eachpull of the trigger.Thegun
prohibitionistswant to ban gunsthat are
similar to fully-automaticfirearmsonlyin
appearance-notin functionor rate of fire.

Anti-gunners like to mislead the public
into believing that semi-automatic
military look-a-likes havemore firepower
thanother rifles. This isnot true. In fact,
most of the so called "assaultweapons"
use relatively low powered pistol
cartridges such,asthe9mm. Thosethat do
not use pistol cartridges, use rifle
cartridgesthat are 1/2, or even 1/3, as
powerful as a common hunting rifle
cartridge.Theanti-gunnersinEnglandare
attempting to eliminate "deadly" shot
guns. They have already bannedsemi
automatic andhunting rifles.

The termassaultrifle wasderived from the
German expression "STURMGE

WEHR," andit has3 main characteristics.
First andmost important,"assault rifles"
are capable of full automatic fire. The
rifles used at the Stockton, California,
schoolyardor the recentLouisville, Ken
tucky, shooting were semi-automatic.
Second,they arechamberedfor socalled
intermediatesized cartridges,not pistol
calibers. And finally, they must be
lightweight, although there is no agreed
uponstandardin this area.

Semi-automatic-onlyversionsof assault
andbattlerifles appearexternally sinister
to the uninitiated.There is no functional
difference betweensemi-automatic rifles
that tracetheir origins to military weapons
and semi-automatic rifles designedfor
sportingcivilian uses.

Bills are often introduced by repre
sentativesthat areunawarethat all semi
automatic firearmsare identical in func
tion and capability - they only differ in
appearance.If I use my rifle for target
practiceandpersonalenjoymentthenmy
socalled"assault" rifle is in fact a "target
or practice" rifle isn’t it.

PresidentBushbannedthe importationof
certain semi-automaticfirearms. He did
not prevent criminals and drug shippers
from acquiringthesefirearms.He did not
increasepenaltiesfor the possessionof
thesefirearmsby criminals.He did cause
the price of thesefireanns to double and
triple in costfor thoselaw abidingcitizens
whowishto legallypurchaseoneof these
"target"firearms.Bush seemsto havepos
sibly increasedthe productline of these
aforementionedillegal shippers.

Everyoneshould do all that you can to
preventthe erosionof our constitutional
right to beararms.I enjoytargetpractice
with single shots,semi-automatics,and
automatics.My friendsalsoenjoy shoot
ing thesefirearmsand it would be a great
loss if our legislatureput an end to this
hobby.

Less than 0.2%of the firearms and less

than0.4% of handgunswill be involved in
criminal activity in anygivenyear.Survey
research suggeststhat about 650,000
Americansevery year use handgunsfor
protectionfrom burglars,robbers,rapists,
assailants,would bemurderers,etc.

Based on 1987 FBI Uniform Crime
Reports, no gun law, in anycity, stateor
nation hasever reducedviolent crime,or
slowed its rate of growth, compared to
similar jurisdictions without such laws.
With a virtual handgunban,enforcedwith
federalaid,violentcrimerosein Washing
ton,D.C.,over twiceasfast48% vs.22%,
1976-1982 as the rest of the nation.
Chicago’s1982-1987violent crimerate
rose150% while risingjust 10% national
ly. NYC now boasts1/5 of the nation’s
gun-relatedrobberiesandmore homicides
thanthe total of23 states.The two crimes
most feared by Americansaremurderin
the course of another crime 50% and
robbery43% 1978DM1 poll; robbery
and robber-murder rates are consistently
higher in cities with restrictivefirearms
laws and/or hostile enforcement of such
laws. FBI Uniform CrimeReports1S7.

All criminologistsstudying the firearms
issuereject simplecomparisonsof violent
crime among foreign countrIes. James
Wright, et al., Under the Gun, 1983.
"Gun control doesnot deservecredit for
the low crime rates in Britain, Japan,or
othernations...Foreignstyleguncontrolis
doomedto failure in America; not only
does it depend on searchand seizuretoo
intrusive for Americanstandards,it pos
tulates an authoritarianphilosophy of
governmentfundamentallyat odds with
the individual, egalitarian...Americari
ethos." David Kopel,Foreign GunCon
trol in AmericanEyes, 1987.Gun laws
andfirearmsavailability haveno relation
ship with murderor suiciderates.North-

Henry Curry

"Americanshave the right andadvantage
of beingarmed- unlike thecitizensofother
countrieswhosegovernmentsaxeafraidto
trustthepeople with arms."

JamesMadison
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em Ireland,with a restrictive gun ban, has
a murderratehigherthanthe U.S.,Swit
zerlandandIsrael,with more households
armed,have murderratescomparableto
Englandand Japan - or lower.

RESOLVING CONFLICT THE PEACEFUL WAY

England has twice as many homicides
with firearms as before adopting its
repressivelaws; yetcountersrisingcrime
by increasingstrictureson rifles and now
on most shotguns.Yet during thepast 12
years,handgunrelatedrobberyroseover
200% while droppingin the U.S.

MurderratesofJapanese-Americans,who
have accesstofirearms,is evenlowerthan
the murderratein Japan,wherea virtual
gunbanis in effect;Japan’s suiciderate is
twice ashigh as theU.S.rate.NRAFact
Card, 1989.

A prisonersurvey by the Rand Corp.,
JamesWright a al., fmds that criminals
aremore afraidof being shotby victims
than by police. Of career handgun
predators53%did not commit a specific
crime for fear that thevictim was armed.
57% of the predators surveyed were
scaredoff or shot by armedvictims; 88%
think criminalswill alwaysbeable to get
handguns;absenthandguns,75% would
usesawed-offshotguns.Unarmedfelons
listedtougherpenaltiesfor usinga gun as
an importantreasonfor not arming.

It wasestimatedby theRandCorp.survey
that a burglar runs twice the chanceof
being shot by a victim as by the police.
They also found that using a gun for
protectionfrom violent crime- rape,rob
bery,assault-reducesthe likelihoodcrime
will be completed and reduces the
likelihood intendedvictims will be in
jured.

HENRY CURRY
Attorney-at-Law
6208LakewoodVillage Drive
Catlettsburg,KY 41129
606 739-8269

Ilenty is a1985 graduateof ChaseSchoolof
Law. He isamemberoftheBoydCo.BarAssn
He has performedpublic defenderwork in
Bcryd Co. since1987. He is retiredfrom the
UnitedStatesMarine Corp anda memberof
NRA.

Themeansby whichindividualscommunicate
their thoughtsand feelings and managetheir
differenceslargelydetermineshow successful
they will be in theirpersonalandprofessional
relationships.Whenpeoplearetroubled,pres
sured,andhighly emotional, it is even more
difficult tocommunicateclearly.In thesesitua
tions,peopleneedtobeabletocall uponamore
sophisticatedsetofskills calledconflictresolu
tionskills.

This field of conflict resolutionhas beenbur
geoningin recentyams.As Dr. GeorgeLopez
of Noire DameUniversity notes,therehas al
waysbeenafocuson thepeacefulsettlementof
di pute in theinternationalrelationsliterature.
Nowarecentexplosionin materialavailableon
mediation, negotiation,andconciliationemer
gesfrom a numberof domesticdevelopments
and pressuresarising from community dis
putes,environmentalissues,andlegal alterna
tives to courts.

Moreoever,educatorsandresearchershavebe
comemore aware that the seedsof conifict
becomeingrainedin childrenearly.Old, hos
tile, nonproductivepatternsof responseto
humanconflict situationsare passedon from
generationto generation.The goal of new
programsforchildrenis toreachchildrenearly
enough in their formative years so that they
might come to understandhow appealing
humanrelationshipscanbewhenopennessand
honestyarecoupled with creativeapproaches
toproblemsolving.

The link to conflict resolutionis directteach
ing parentstheskills to createan environment
wherechildren are listenedto takenseriously
andaffirmed for who they areand the unique
contribution they make is the first step in
preventingor resolving effectivelyany future
conflict. A numberof excellent resourcesare
available.

The bestoverallbook for thereal"nitty-gritty"
of conflict resolution is Communicationand
Conflict Resolution Skills Kendall/Hunt,
1985 by Neil H. Katz and JohnW. Lawyer.
This excellentbook,whichissuitableforclass
room application senior high or college,
covers communication,information sharing,
reflective listening,problem solving,assertion
andconflict management.

Dr. Dudley Weeks’ Conflict Partnership
TransWorld Productions,1984describes21
techniquesfor effective,nonviolent resolution
of all conflicts- betweenindividuals, groups,
businesses,institutions,andgovernments.The
conflict partnershiptechniquesarealso valu
able as relationshippatternsthat can use dif
ferencesamongpeoplefor mutualgrowth.

Influencingwith Integrity: ManagementSkills
for CommunicationandNegotiationSyntony,

1983by GenieZ. Laborde is a more advanced
book utilizing the understandingof neurolin
guislic programming.Sheemphasizesspecial
patternsof communicationthat help a person
achievedesiredoutcomesin negotiationand
personalrelations.

HowShouldCongregationsTalkAboutTough
Issues?TribuneMediaServices,Inc., 1988
by RichardG. Wattsisa veryinformativelittle
bookletwhichutilizesa6,one-hourlessonplan
format to discussconflict andits resolution.

Getting to Yes Houghton-Miffin, 1981 by
Roger Fisheris a must.Fisher developsthe
practiceof "principlednegotiations"and "win-
win situations." All the basicsare in this
popularlittle book.

Ronald S.Kraybifl’s Repairing the Breach:
Ministering in CommunityConflict Herald
Press,1981 is a first-rateanalysis of the role
of outsideobserversin conflict anddiscusses
thesettlementof disputesinvolvingpoliceand
communities,housing code authorities,and
churchgroups.

Two books for conflict resolutionwith child
ren, A Manualon Nonviolenceand Children
andtheFriendlyClassroomforaSmallPlanet,
axeexcellent,chockfull of hands-onexercises.
The. exercisesinclude those for affirmation,
communication,cooperation,andconflictreso
lution.

RaisingSelf-ReliantChildren in aSelf-Indul
gent World: Seven Building Blocks for
Developing CapableYoung People Prima,
1988isarea!gem.Thebookisapracticalhelp
on ways to work with children to promote
learning, confidence,andmutual enjoyment.
The inspiringformulahelpsdevelopcloseness,
trust, dignityandrespect

Theseresourcesarepartofan exciting,creative
approachto conflict thatis not basedon com
promise or lesseningof principle. On the con
trary, interestsandvalues arerespectedand
usually therelationshipis deepened.I recom
mend them highly for churches,schools and
famillies.

MT MCCULLOUGH

Pat has been the Director of the Kentucky
Council ofChurches,CouncilonPeacemaking
and Religion in Louisville.KYfor the last 9
years. Shehas a mastersdegreein political
sciencefrom UofL and isapart-timepotitical
scienceinstructorat UofK.Shehas4children,
ages15-23.

Reprintedwith permissionfrom theNov./Dec.
1988issuesofiNTERCOM, apublicalionofthe
KentuckyCouncilof Churches.

S

"The Constitution shall never be con
strued...topreventthepeopleof the United
Stateswho are peaceablecitizens from
keepingtheirown anus."

AlexanderHamilton
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CASES OF NOTE... IN BRIEF

Revocationof Driver’s Licensefor
SexOffender Is Unconstitutional

Peoplev. Lindner,
535 N.E.2d 829 111.1989

DanielLindnerwas convictedof sexoffenses
andwassentencedto3yearsprobation.Illinois
has a provision that requiresrevocationof a
criminal’s driver’s licenseif convictedof cer
tain sex offenses. The Court held that the
defendant’sdriver’s licensein this casecould
not be revoked."A driver’s licenseis property
interestforpurposesof the dueprocessclause."
Id.at831.

In ordernot to violate the dueprocessguaran
tee, a statutemustbear a reasonablerelation
ship to the public interest intended to be
protected,otherwisethisis anunreasonableand
arbitrary exerciseof the state’s policepower.
Herethepublicinterestof therevocationstatute
was to keepthe roads free of drivers who
threatenthe safetyof others,whohave driven
illegally, orwhohave usedavehicleto commit
a criminal act. Id. at 832-33.

TheCourtheld that the revocationlaw did not
bearareasonablerelationshipto theseinterests
since the defendantdid not usea vehicle to
commit the offenses. Revocationbears no
relationshipto theoffense.

Condition of Probation Unreasonable
Becknerv. State,

373 S.E.2d469 S.C.1988

John Becknerpled guilty to distribution of
marijuana, secondoffense, andreceived 10
years imprisonment,suspendedupon the ser
vice of 5 years with 5 years probation. One
conditionof probationwas that he not ‘be in a
placeof businessthat sellsalcohol."

Recognizingthat a sentencingjudge has broad
discretion to setconditionsof probation, the
Court held that theconditionsmustbe reason
ableand that this condition wasunreasonable:

While the challengedcondition may have
beenreasonableat an earliertime, we do
notbelievethattheconditionis reasonable
in today’ssocietywhere alcoholis sold in
a wide varietyofbusinesses.Thepractical
effect of the challengedcondition is to
prohibitpetitioner from enteringor work
ing in virtually every grocery and con
veniencestore in South Carolina.Addi
tionally, it excludespetitionerfrom a large
numberof restaurantsin thisState.

The burden imposedon petitioner by this
conditionisgreatlydisproportionateto any
rehabilitativefunctionit mayserve.There
fore, it is our opinion that the conditionis
unreasonable.
Id. at 469.

State’sDestructionof Taped
Statementsof Victim
Statev. Williamson,

540 A.2d 386 Conn.App. 1988.

Anthony Williamsonwasconvictedof 1stde
greerobbery.The victim reportedthe crimeby
calling the 911 emergencynumber. Thecall
wastaperecordedand thenerased38dayslater
accordingto standardpolice procedure.The
victim went to the policestationandshegave
a statementunder a peculiar procedure. The
officer askedthe questionson tape; turned the
recorderoff while the victim answered,and
then turned the recorderon while rephrasing
heranswer.Thevictimdid notlistento the tape.
The tape was transcribedand destroyed.One
day before trial the victim read hertranscribed
statementandverified its accuracy.The Court
held that the 911 tape recording and the
victim’s taperecordingwerestatementswithin
the meaningof the discoveryrule. Id. at 388.

"Statementsof potential witnesseswhichmay
be requiredto beproducedandmadeavailable
to the defense in a criminal trial must be
preserved....In this case,it was foreseeableby
the state and its agents that the victim’s
recordedstatementswould be required to be
producedin the eventof trial. Thepolice, there
fore, were required to preservethe state
ments..."Id.

The Court held the intentionaldestructionof
thetapesin thiscaseto be in bad faith:

The present case does not involve
negligentdestructionbut, rather,involves
intentionaldestraction.The 911 tape and
the taperecordingwere destroyedin ac
cordancewith standardpoliceprocedure.
The mandatoryprovisionsof the rulesof
practiceandtheGeneralStatuteshavebeen
renderedineffective by the state’sinten
tional conduct in erasing discoverable
material after sufficient and exhaustive
warningsto complywith theseprovisions
have beenissued.Such violations can no
longer be consideredconductperformed in
the absenceof bad faith.
Id. at 389.

Theburden to showthattherewasnoprejudice

fromthedestructionis on thestatesinceit acted
in bad faith. Id. at 390.The court held that the
inconsistenciesof the victim were extensive
and that the statehadnot proventhe harmless-
ness for the defendant not to have the most
concretefrom of her prior statements.Id. at
391.

State’sDuty to Collect
Favorable Evidence

Miller v. Vasquez,
868 F.2d 11169th Cir. 1989

CharlesMiller wasconvictedof assaultwith a
deadlyweapon,with prior seriousfelony en
hancementandsentencedto 14 years.Thevic
tim informedthe investigatingpolicemanthat
the coatshewas wearingduring the attackhad
a spot of blood on it. The policemannever
collectedthe jacket. She washedit a few days
later.

The 9th circuitheld that the bad faith failure to
collect evidencethat is potentially favorable
violates the due processclause, and that the
federal district court had to reconsider the
evidenceof badfaith. Id. at 1102-21.

Brady Materials of Prosecution
Witness

United Statesv. Strifler,
851 F.2d 11979th Cir. 1988

Ronaldand Carla Strifler were convictedof
attemptingandconspiracytomanufactureand
distributemethamphetamine.

The 9th circuit held that the trial judge im
properly failed to releaseBradyinformation
prior aprosecutionwitness’probationfile - the
witness’ entire criminal record, information
aboutmotivesto inform on the defendant,pre
vious over compensationby the witness for
problems,longstandingfinancialneedsof the
witness and reports of repeated lying to
authorities."The trial courtmust releasewhat
it finds relevant,material andprobative asto
the witnessescredibility."Id. at 1202.

Ed Monahan
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ASK CORRECTIONS

Lately, Ask Correctionshas receiveda
numberof inquiriesconcerningquestions
askedin previous issues. To make the
columnmoreusefulto the reader,anindex
to all questionswhich have appearedin
"Ask Corrections"sinceits beginningsin
April, 1987, hasbeencompiled for this
issue.

Concurrent and Consecutive
Sentences

The effect of statetime runningconcur
rent with federaltime; June‘87, p. 39.

The effect of state time running with
anotherstate’stime; June‘87, p. 39.

The effect on simultaneousconsecutive
sentencesfrom different jurisdictions
when one sentenceis reversedand no
retrial is ordered;October‘88, p. 45.

The effect on staggeredconsecutivesen
tences if the first sentencereceivedis
reversedandno retrial is orderedOctober
‘88, p. 45.

Controlled Intake

How jail time, good time and parole
eligibility dates are calculatedfor a con
trolled intake inmate;October ‘87, p. 38.

How parole eligibility dates arecalculated
and where parole eligibility hearingsare
held for a controlled intake inmate; Oc
tober’88,p.38.

How to obtain a resident record card;
December‘87, p. 50.

Paroleeligibility for aninmatein control
led intakewith a sexualoffensewho is
requiredto completea treatmentprogram
pursuantto KRS 439.34010.

Calculatingjail creditandsentencecredit Parole
August‘89, p. 48.

Merit time andgood time; August ‘89, p.
48.

Goodtime andjail time; February‘90, p.
72.

Expiration Dates

Expiration dates defined: Normalmaxi
mum expiration,adjustedmaximum ex
piration and conditional releasedate;
August‘87, p. 37.

Normal adjusted expiration date andcon
ditional releasedateexplained;February
‘90, p. 72.

Inmate Files

How to obtain documentsfrom an of
fenderrecordfile; December‘87, p. 50.

Intensive SupervisedParole

IntensivesupervisedparoleISPdefined;
October‘89, p. 53.

How todetermineeligibility; October’89,
p. 53.

Interstate Agreementon Detainers
lAD

Procedureswhen inmaterequestsdisposi
tion underlAD; October ‘89, p. 56.

Procedureswhenprosecutorrequestsdis
positionunder LAD; December ‘89,p.56.

Whereto obtain LAD forms; December
‘89, p. 56.

Whetidoestimestartaccruingfor aclient
arrestedfor a technicalparoleviolation,
April’ 87,p. 30.

Parole eligibility on a new sentencecom
mitted whileon parole; June ‘87,p. 39.

List of crimeswith 50%paroleeligibility
or 12years if life sentence;August‘87, p.
37.

Whenis a client’s parole finally revoked;
October‘87, p. 38.

How parole eligibility is calculatedfor a
controlledintakeclient andwherearethe
hearingsheld; October’ 88, p. 38.

Parole Board membership,who andhow
many;February‘88, p. 34.

What is the difference betweenrelease
from parole supervisionand final dis
chargefrom parole; February‘88, p. 34.

How paroleeligibility is determinedfor a
clientwho isgiven adeferrmentand later
receivesasentencefor a new charge;April
‘88, p. 39.

How parole eligibility is determinedfor a
client whoisreturnedas a paroleviolater,
is given defemrientand then receivesa
new sentence;April ‘88, p. 39.

What is the effect on parole for a client
who is given a serveout and thenreceives
a misdemeanoror felony sentencebased
ona chargecommittedwhilein the institu
tion, April ‘88, p. 39.

Automatic parole violation pursuant to
KRS 439.352nolongervalid; June’88, p.
34.

Shirley Sharp

This regularAdvocatecolumnrespondsto questionsaboutcalculationof sentencesin criminalcases.ShirleySharpis the CorrectionsCabinet’s
OffenderRecordsAdministrator,StateOfficeBuilding,Frankfort,KY 40601.Forsentencequestionsnotyetaddressedin this columnsendto Dave
Norat, DPA, 1264Louisville Road,Frankfort.,KY 40601.
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DecisioninvalidatingKRS 439.352is not
retroactive;June‘88, p. 34.

What happenswhen a parole is violated
dueto a new sentenceandthe jail timeon
the new sentence exceedsparole
eligibility criteria; June‘88, p. 34.

Effect of KRS 439.3401 on parole
eligibility for a kidnappingoffensewhere
there was no serious physical injury;
August ‘88, p. 49.

How doesOffenderRecordsdetermineif
a chargeinvolvesseriousphysicalinjury;
August ‘88, p. 48.

How does a charge of criminal attempt
affectparole eligibility pursuantto KRS
439.3401;August‘88, p.48.

Eligibility for capital murderwith a sen
tenceof 180 years;October‘88, p.45.

What effectdoesthesexualoffender treat
ment programhave on parole eligibility
for controlled intakeinmates;April ‘89,p.
36.

What effect doesKRS 439.342have on
the length of parole supervisionwhen a
client haslessthantwelvemonthsremain
ing to serveon a paroled sentence.

What is the differencebetweenrelease
from parole supervision and final dis
charge;February‘90, p. 72.

Parole/Jail Time Calculations

Jailtimecalculationerrors;August’87, p.
37.

How jail time, good time and parole
eligibility arecalculatedfor controlled in
take inmates;October ‘87, p. 38.

Differencebetweenjail credit and sen
tencecreditfor controlledintakeprisoner
August ‘89, p. 48.

Merit time and goodtime for controlled
intakeinmate;August‘89, p.48

Good time andjail time calculationsfor
controlled intake inmates; February‘90,
p. 72.

PersistentFelony Offender PFO

The effect of a PFO conviction on total
time to serveandparoleeligibility when
receivedwhile onparole; April ‘87,p. 30.

Total time to serve and parole eligibility
for a client sentencedto multiple consecu
tive PFO first degreeconvictions;April
‘87, p. 30.

ResidentRecord Card

Whatis a residentrecord card andhow to
obtain one if the inmate is in prison;
December‘87, p. 50.

Automatic receipt of a residentrecord
cardby aninmate;December’87,p. 50.

How a controlled intake inmate can
receivearesidentrecordcard;December
‘87, p. 50.

Defining the termsadjustedmaximumex
pirationdate,conditionalreleasedaleand
final dischargefrom parole;April ‘89, p.
36.

How to obtainaresidentrecord card while
in jail; February‘90, p.72.

SentenceCalculations

Calculatingtotal time to servewhenserv
ing simultaneousconsecutivesentences
from differentjurisdictionsand one sen
tenceisreversedand no retrial isordered;
October‘88, p.45.

Calculatingtotal time to servewhenserv
ing staggeredconsecutivesentencesand
the first sentenceisreversedandno retrial
is ordered;October‘88, p. 45.

Calculationof expirationdates: Normal
maximum,adjustedmaximumandcondi
tional releasedate; August ‘87, p. 37.

Explanationof normal, adjustedand con
ditionalreleasedates;February‘90,p. 72.

By Jeanne Houck
Kentucky Post staff reporter

Family of slain man sues police
They also contend that the of

ficers intentionally delayedre
sponding to the third call to
Roberts’ home on Promontory
Drive lastFeb. 7.

Relatives of a man who was
stabbedto deathby a woman he
lived with have suedthe city of
Covington, its police department
and three officers.

The daughter and mother of
Lester David Roberts say in a
suit filed in Kenton Circuit
Court that Roberts was killed as
a result of negligenceon the part
of Officer Dan Furnish, Patrol
man Anthony Williams and Sgt.
James Liles. who responded to
three domestic dispute calls that
precededthe slaying.

The two are asking for an un
specified amount of compensato
ry and punitive damages in the
lawsuit, which was filed by Cold
Spring attorney Robert Blau.

Casson said Furnish perform
ed poorly and Sgt. Paul Flinker
andLt. CharlesMitchell failed to
follow up properly as supervi
sors. Furnish, who also faced
charges from severai other inci
dents, was suspended for 30
days. Departmental charges
against Flinker were later
droppedand Mitchell retired.

Roberts, 57, died of a stab to
the heart. The Woman he lived
with, Mary Ann Marshall, 34,
pleaded guilty to a charge of
second-degree manslaughter,
and Kenton Circuit Judge Daniel
Goodenough sentencedher in
December to eight years in pris
on.Roberts’ daughter, Deborah

Tobertge of Elsmere, and his
mother, Florence Roberts of
Covington,say the officers failed
to use all reasonable means to
prevent further abuse, as re
quired by statelaw.

City Attorney JoeCondit said
Wednesday the city, which
would investigate the lawsuit,
was not negligent: "There were
someallegations made regarding
whether or not a supervisor
should have come to the scene.

Former Police Chief Al Cas
son brought administrative char
ges against Furnish and two
other officers not named in the
lawsuit after the stabbing.

"That had more to do with
intra-departmentalpolicy, rather
than any acts that would have
affected whether this person
would have been stabbed or
not."

The KentuckyPost,February 8, 1990.Reprinted with Permission.
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BOOK REVIEW

Treatments of Psychiatric Disorders
May 1989
American Psychiatric Press,Inc.
$250.00

What’safoot?Whenbothdi?prestigious
professional journalScience and tile U
scale,trendy monthly TheAtZWUicL take
note of the publication of a psychiatric
treatmentmanual,somethingnewsworthy
hashappened.This 4 volume,3068page,
hard cover setis intendedasa companion
to that procrusteannosologicaltext, Diag
nostic and StatisticalManualill-Revised
DSM IIi-R. The latter text lists all the
legitimate, recognizedpsychiatricdisor
derstreatedby Americanpsychiatristsand
other mentalhealth clinicians.

Treatmentsof PsychiatricDisordersar
rived in May 1989, aheadof its time but
alreadyobsolescentin its application.In
1982, the first efforts to develop a treat
ment manualbegan amidst a chorus of
concernthat psychiatrywasmore art than
scienceandcouldn’t/shouldn’tbelimited
by boundary definitions. Motivation for
the project derived from widely shared
concernsthatalucid, evenhandeddescrip
tion of currenttreatmentsdid not exist.
Benefits would follow for psychiatrists
and researchpursuitsif such a compen
dium were written. Dr. ByramKarasuof
Albert EinsteinCollege of Medicine in
NewYork City accepted the role of Task
Force Chairperson and eventually
engaged679 expertsto contribute.

Duringgestation,thisopus wasconceived
of as anofficial AmericanPsychiatricAs
sociationdocument.As the work product
moved laboriously toward publication,
alarm grew among rank and file
psychiatriststhat attorneysandthirdparty
payorswould seizeon recommendations
and clobber those whose practice
deviated.Balloting determinedthat this
would be a Task Force reportandisnot an
official position statement.Eachvolume
beginswith a disclaimerthatthe chapters
donotrepresentstatementsabout standard
ofpsychiatriccare.

The tone of the work product is setwith
thedictum, "Scienceprovidesonly inter-

im knowledge."Different presentations
are organizedinto 26 sections with 263
chaptersauthored by single or multiple
contributors.The reader is presumed to
possessspecializedtraining in psychiatry
whichprovidesa body of knowledgeand
acquiredclinical skills. This is a different
expectation from the perspectiveof a
traditional textbooklike Comprehensive
Textbook of Psychiatry-V CTP-V[A
review of the ComprehensiveTextbook
appearsin the October, 1989Advocate,
Vol II, No.6 at pp. 54-55].

The authors startedwith a clinical model
that assumesthat a patient with specific
characteristicscanbe diagnosed with a
given disorder or combinationof disor
ders as describedin DSM ii1-R. Ex
periencedclinicians describepreferred
treatmentsand/orcombinationsas well as
acceptablealternatives and possible ad
junct treatments.Integrationof a biop
sychosocial.perspectiveinto one chapter
involving multiple points of view was
made thegoal.Sometimes,this approach
provednot to befeasible.Then, multiple
chapters were included from diverse
perspectives.An exampleof this format
involved discussionof alcoholismfrom
vantage points including the use of
medication,individual psychotherapy,
family therapy, group therapy, and be
havior therapy. Site specific chapters
about alcoholisminclude office manage
ment, hospitalization,community based
treatment,Alcoholics Anonymous, and
EmployeeAssistanceProgramsin in
dustry.

Dr. Karasu stressesthat this effort is a
professionaldocumentdevelopedto aid in
suggestingtreatmentfor psychiatricdis
orders and as an aid for treatment plan-

PSYCHIATRISTS GET
TREATMENT MANUAL

A task forceof the AmericanPsychiatric
Assn. hasrecentlyproduceda weightynew
manual,the first of its kind, to serveasa
guidefor the treatmentofmentaldisorders.
The 4000-page,4-volumeopusisdesigned
asacompaniontopsychia-try’sdiagnostic
bible, the DSM Ill-R.

The undertakingwas7 yearsin themaking
underthe directionof T. ByramKarasuof
the Albert Einstein College of Medicine.
A distillation of knowledgeabout what
works for what disorders, the treatment
standardsrepresentthe consensusof 28
committeesand400 consultants.

The work has drawn criticism from those
whoregardpsychotherapyas still moreof
anartthanascienceandwho fearthe guide
will dampeninnovaliopanddiscouragethe
exerciseof discretion by individual
therapists.

The treatmentmanual’s editor, Karasu,
alsoappearsto have bruisedsomeegosat
the AmericanPsychologicalAssociation.
RussNewman,anassociationexecutive,is
quotedin its newspaper,the APA Monitor,
asbeing particularlyannoyedwith a com
ment by Karasu that "non-physician
therapists,who can’tprescribethe medica
tion, tend to improvise therapeutic
acrobaticsthat may not be appropriate."
Most psychologistsarenot physicians.

The four-volume set, Treatments of
PsychiatricDisorders,isavailablefor $250
fromtheAmericanPsychiatricPress,1400
K Street,NW, Washington,D.C. 20005.

I ResearchNewsarticle,VoL 245,Pp.934,
1 Sept.1989,"PsychiatristsGetTreatment
Manual." Crawford,M. Copyrightby the
AAAS. Reprintedwith permission.

William Weltzel

April 1990/TheAdvocate62



ning. Time will tell which therapeutic ap
proachesarebest afteruseby individual
practitionerswho employ clinical judg
ment, experience, and assessmentof
evolving scientific literature.

Treatments of Psychiatric Disorders is
aptly titled. It does not deliver the en
cyclopedic descriptionof a topic that a
textbookconveys. It presumesthat you
know how to useDSM III-R to reacha
likely diagnosticdescriptionfor a patient.
How to returnyourpatientto independent
functioning and to control symptom ex
pressionstackup asthe text’s intent.Cure
is an elusivegoal for psychiatryaswell as
the rest of medicine.

Obsolescentin its application? These
volumesserveme well asa reference in
my role astreatingphysicianbut the times
call for more.

In the fall of 1988, when the responsible
American PsychiatricAssociationcom
ponentsgavethego aheadforpublication,
somemembers fearedthe misuseof this
text by attorneysand insurancecom
panies.Hence, thedisclaimer that the ef
fort is not an AmericanPsychiatric Assn.
policy documentand isnot tobeconstrued
asa standardforpsychiathc care.

As I write this reviewin theearly spring
of 1990, the consensushas changed.
Recently enacted Medicare legislation
will determinenew rules for physician
fees.Health caredelivery corporationsare
engagedin verticalintegration.Managed
care intrusions are coming like a tidal
wave for both inpatient and outpatient
settings.The times requirepsychiatryto
set carefully delineatedparametersfor
delivery of different types of treatments.
The AmericanCollegeof Physiciansand
The AmericanAcademyof Neurologists
alreadyissueofficial position statements
about treatmentmatters. Members of
these2 organizationssupportthisactivity.

It is likely that there will be more efforts
like TreatmentofPsychiatricDisordersin
the future. Subsequenteditions will be
more rigorous and specific about what
works and what shouldn’t be tried. It is
easy to be nostalgic about the old days
whenAmericacouldpay for anything.No
more.

WILLIAM D. WE1TZEL, M.D.
Suite A 580, St.JosephOffice Park
1401 HarrodsburgRoad
Lexington,KY 40504
606-277-5419

Dr. Weitzelis a DiplomateoftheAmerlcan
Board of Forensic Psychiatry, and of
Psychiatry and Neurology. From 1975-79
he was the Director of the University of

Kentucky’s Inpatient Psychiatry Service.
Hehas been in private practice in Lexi
ngton since 1979 and is presently the
Director of the Adult Psychiatry Service at
Charter Ridge Hospital. From 1977-82 he
was alecturerat the Un! versity of Kentucky
Law School for"Law, Psych! at,’, andPubic
Policy."

FOOTNOTES
Crawford, MB: "PsychiatristsGet

TreatmentManual." Science245: 934,
1989.
2 Alper, J: "Order on the Couch. The
Atlantic, May, 1989, pages 24-30.

DPA’s Library has all of the books dis
cussed in this review. Contact DPA’s
Librarian, Tezeta Lynes, for access to
them.

QUESTIONS, ANSWERS ON
POSTWAR DISORDER

Question: What Is post-traumatic
stressdisorder?

A: A mental condition sufferedby
victhnsof combator otherconditions
of extremestress.Symptomsinclude
recurringmemories of horror, anxie
ty; numbness; insomnia; guilt; in-
ability to concentrate.

It was identified by the American
PsychiatricAssociationin 1980.

Q: How manyVietnamveteranshave
the disorder?

A: Fifteen percent,or 470,000of the
3.14million menwho servedin Viet
nam and about 7,000women, mostly
nurses,accordingto theNational Viet
nam Veterans ReadjustmentStudy.
About 18,000including 400 in Ken
tucky, have been granted disability
compensation.

Q: Do other people besidesVietnam
veteransgetpost-traumaticstressdis
order?

A: Yes. Almost anyone who ex
perienceswar, criminal assault, dis
asteror tortureshowssomesymptoms
of post-traumaticstress.

Q: What Is the treatment?

A: There is much uncertainityabout
the bestform of treatment, especially
for chronic and severecases.Treat
ment involves psychotherapy, in
dividual and family counseling,
relaxation training and desensitiza
tion. Somevictims requiremedica
tion. Peoplewith chroniccasestendto
becomeeasily addicted to drugs, so
somepsychiatristsare cautiousabout
prescribing tranquilizers.

Q: What servicesare availableIn Lex
ington?

A: The Vet Centerat 1117 S. Lime
stone Street offers counseling.The
Lexington VA Medical Centerhas a
mental health outpatient clinic and
separateoutpatientcounselinggroups
forVietnamcombatveteransandtheir
wives at LeestownRoad anda 29-bed
inpatient unit at CooperDrive.

One in 5 people will have a mental
illnessat somepoint.

Nearly 13% of U.S. citizens suffer
from a mental disorder.

10million Americanshavesomeform
of depression, 12 million have a
phobia, 1.5 million areschizophrenic,
2.4 million suffer from obssessive
compulsivedisordersand 1.5 million
havepanicdisorders.

LEWIS L. JUDD, M.D.
Director
NationalInstituteof MentalHealth
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The Northern Kentucky Bar
AssociationNKBA announcedthe
formation of a Blue Ribbon
Committee to study the Northern
Kentucky Public Defender System.

This Committee will identify
problemswith the current systems
and formulate recommendations
which will be acceptableto the
community, the courts and the
various governmental bodies
involved. The Committee will be
meeting on a regular basis
beginning March 13, 1990.

The Blue RibbonCommitteeco
-chairsareJudgeBernardJ.Gilday,
Jr., a former Cincinnati criminal
attorney, now an Administrative
Law Judge.with the Departmentof
Labor; and Kcnncth L. Lucas,
CLU, CIGNA Financial Services.
Lucas is also currently serving as
Regent of Northern Kentucky
University and as Presidentof the
NKU Foundation.

The committee membersare:
Judge-ExecutivesBruce Ferguson
Boone, Clarence Davis Gallatin
and Ken Paul Campbell;

Commissioner Charles Summe
Kenton; County Attorneys Larry
Crigler Boone, Stephen
Huddleston Gallatin, John Elfers
Kenton and Paul H. Twehues
Campbell; Commonwealth
AttorneysDonaldBuring Kenton,
William Mathis Boone and Louis
Ball Campbell; Judge Joseph
Bambcrger representingthe District
Judges; and Judge Raymond E.
LaperepresentingtheCircuit Court
Judge; Public Defender Trustees
RobertCarran,David Davidson and

John G. Patten, Jr.; Martin
Sheehan Legislator; NKBA
members Beverly R. Storm,
President, and Arnold Taylor.

Community Representatives are
Arnold Simpson, Covington
attorney; Roy A. Cotcamp, Proctor
& Gamble; Brother John Murphy,
Florence Christian Church; Albert
Howe, former Sheriff oICampbell
County; Chamber of Commerce
Chairman John Finnan and Judy
Clabes, Editor of the Kentucky
Post.

DEPARTMENT OF PUBLIC ADVOCACY
1264Louisville Road
Frankfort, KY 40601

THENEWSEWI’ERPRISE,March 7, 1990.Reprintedby permission.

Bar committee to study
public defender system

FUTURE SEMINARS

NLADA DEFENDER
MANAGEMENT SEMINAR
May31-June2,1990
Philadelphia,PA
202452-0620

DPA 18TH ANNUAL PUBLIC
DEFENDERSEMINAR
June3-5, 1990
LakeCumbeilandStatePark
502564-8006

DPA TRIAL PRACTICE
INSTITUTE
October28-Nov. 21990
KY LeadershipCenter
Faubush,KY
502564-8006

4TH KACDL ANNUAL
SEMINAR
Decernber7& 8,1990
Louisville, KY
502244-3770

VORP GATHERING; THE ANNUAL
CONFERENCEOF THE US.
ASSOCIATION FORVICTIM-
OFFENDERMEDIATION
Juno28-30,1990

Louisville, KY
219293-3090
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