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FromtheEditor:

It restswithin ourskull’s bony armor.Our
brain. Enormousin power,evercomplex.
We are definedby it Ironically, when
somethinggoesawrywith it whichcauses
acrininalactthebrainis overiookedasan
explanation.Publicdefendersandcriniinal
defenseattorneystoo oftendo not expiate
the than causesof a client’s acts.Prosà
cutor’sdiscountmental disorders.Juries
seldomhave illnessesof the mind ex
plainedto then,,andtoooftenjudgesorder
puzushmentwithouttakingintoaccountthe
causeofthecriminalbehavior.Thecoirec
lions systemhardly ever heats the mind,
seeminglysatisfiedwith warehousingin
mates.Fellow citizensarebeingexecuted
without full explanationandpresentation
of the influenceof the mindon theiracts.

TheAdwcateis ling tobettereducateour
readershipon the meaningof the mi,vL
Someof the articles featuredto this end
duringthelastyearare:1.BatteredWomen
Syndrome8/1989 2. BatteredParent
Syndrome10/1989 3. Your Mental
HealthExpert Lv Corfused10/1989 4.
CorrectionsStatisticson MentaliyIll In
mates12/19895. ObtainingFundsfor
Expertv2&4119906.Incompetencyinthe
Mentally Retarded: The CAST-MR
6119897.TreatmentsofPsychiatricDis
orders 4/1990 8. The Comprehensive
Textbookof Psychiatry10/1989 9. A
Look at the RelationshipBetweenAnger
and Aggression6/1990. This issue we
contin etoemphasizethecriticalnatureof
understandinghow problemswith the
brain can explainour client’s acts with a
featurearticle by JohnBlume.

TheAdvocateis abi-mcrehlypublicationof the
DepartmentalPublicAdvocacy,suindependeml
acywPublicProtectionandRegula
tion Cabinetfor administrativepurposes.
Opinions expressedin articlesarethoseof the
authorsand do not necessuilyrepresent the
views of DPA. TheAdvocat,welcomescor
respondenceon subjectscoveredby it. If you
havean articleourreaderswill findof interest,
type athort outline or generaldescriptionand
senditto theattentionof tinEditor.

EdwardC. Monahan.Editor 1984-Present
ErwinW. LewlsEditor 1978-1983
CrIsBrown,ManagingEditor, 1983-Present
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THE ADVOCATE FEATURES

HughI. ConveryjoinedtheDepartmentin
December,1988. He istheDirectorofthe
MoreheadPost-ConvictionffrialOffice
with a staffof 2 legal secretaries,4 attor
neys,a paralegal and an investigator.The
office is still one attorney short. The
Moreheadoffice coversRowan, Carter,
Elliot and MorganCountiesandincludes
thenewEasternKentuckyprison.

Originally from Cleveland, Ohio, Hugh
left the area after highschool joining the
anny wherehe servedas a supply officer
for three years.From 1965-67he worked
as an insuranceclaims adjuster, a claims
examiner, and later as a staffclaimsrep
resentative for Allstate InsuranceCo. in
Cincinnati,Ohio while attendingtheSal
mon P. ChaseLaw Schoolat night He
graduated from Chase in 1964. Hugh
beganworkingasanattorneyfor the Dept.
of Highways in Frankfort in 1967 and in
1968 was movedto the districtoffice in
Madisonville. He was electedHopkins
County Attorney from 1969-73.He was
appointed City Attorney in 1973 by
Mayor Curtis McCoy, who appointed
him to serveas Madisonville City Judge
from 1973-76.

He is an "old hand" at criminal defense
work having beeninprivatepracticefrom
1975-1988with an estimated35% of his
practicein criminal law. RonButler was
hispartnerfrom 1978-85.Ronisnowwith
the firm of Bussey,Horn, Hayden& But
ler in Lexington.

Hugh described the difference between
his privatecasesand the public defender
work asbeinga matter ofuseof time, and
not having the worriesthat privateprac
tice brings, suchas meetingbills. "As a
generalpractitioner,youhaveto giveyour
time toothercasesthat arejust asimpor
tantorplacedemandsonyourtime. There
are many instanceswhenyou find your
selfat trial andwhileyour intentionswere
good,youreallydidn’tput the amount of
time into the caseyou wantedto dueto
time and other constraints." Hugh par
ticularly liked to try felony cases.His
enjoymentof the ca4niinal defenseprac

tice led him’to seeka position with the
DepartmentRecogninghis experience
and leadership,he was appointedto the
MoreheadOffice.

Hugh intends to stay with DPA until
retirement.In aDepartmentwhere there is
an incredibleamountof turn-over,that’s
a rarity. Most attorneys arehired newly
out of law school andthey stay with the
Department long enough to getsomeex
periencebeforemoving on. Particularly in
EasternKentucky, it is hard to keep an
office fully-staffed due to the geographic
isolation of the region and the relative
youth of newly hired attorneys. Most
favor urbanareas.

Hugh has demonstrated an unwavering
commitment to the defenseof the poon
AltosCowll,. Rql.r.sJSqsn q’sk.Mo,ghendOjtca.

Hughadmittedhe was concernedat first
about the agedifferential,buthas found
that youngerattorneysseekhim out for
advice and help. Learning can go both
ways with the properattitude. sees
thai work as a creativeprocessand par
ticularly benefitsfrom theenthusiasmand
creativeapproachesutilizedby new attor
neys.He’s found their suggestionswork.

Hugh is commitedto serviceof thepoor.
Hugh looks to the model of JesusChrist
to loveandattend to the needsof thepoor
and under-privileged. His faith led him to
do public defender work and it sustains
him. He says: "Every client deservesa
good defenseregardlessof his status in
life, ethnic origin, personalityor mental
defect."

HeisapracticingCatholicandis involved
in Cursillo training which is a weekend
retreat to bring recommitmentto the
Catholicfaith.

When Hugh joined the Departmentin
December,1988,hewas separatedfrom
hiswife, Sandraandtheir youngestchild,
ShannonLynn, age 15, for a periodof 5
months, as they attendedto mattersin
Madisonville, regardingthe sale of the
family homeandbusiness.

Hughhastwo otherchildren. HughJohn,
age 27, receiveda fellowship to study
International Relations at Tulane Univer
sity. He just received his MA. Heather
Joy, age20 isa junior at theUniversityof
Kentucky studyingsociology.

Now the Convery family-basehas relo
cated to Morehead. Hugh is very family-
centered. He hasn’t had a great deal of
trouble makingthe demandsofhisjob and
the time he needsto devoteto his home
life work. Oftenlie combinesthe two by
having staffmembersover to his home.

Hugh saidof the Morehead office "I am
really happy with the office now that
we’ve moved to a newlocation.Everyone
seemsto be getting along fme, andall of
the attorneysshowa lot ofpotential in the
work they’re doing. The secretaries are
terrific. Lynn Toy, theparalegalis great.
The new investigator has alreadydonea
terrific job." As in thebestleaders,Hugh
leadsby example,and with a full heart.

"I’ve known Hugh since he beganpracticing
lawandhe’savery successfulcrininaldefense
lawyer. He has a knack fat criminal cases.
During his privatepractice, he had some big
murdercaseswhere be receivedacquitals.He
is very effective. He’s a conscientiouslawyer
andalwaysdoesa goodjob.

Hugh wantedtobe a professionalgolferat one
time, but his love of the law led him to
concentrateon that. I wonderhow far he could
have gotten if he’d stayedwith gdL He sure
could have mademore money,buthe lovesthe
law, andI’d sayhe’sneverregrettedhischoice.
He enjoyshis work with the stateand has won
mastallof his cases.You’re lucky to havehim.
He’s a superfellow."

- Hon. William Whitledge
Madisonville Attorney

CRIS BROWN

HughJ. Convery
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April 19, 1990

DearDirectorof DPA CapitalLitigation:

I believeI understandwhyyou wrotethe
article onattorneyswho arewilling to take
deathpenaltycasesIassumeitistoshow
the needfor more funding to hire com
petent lawyers to handledeathpenalty
cases.

Imaybein "error",butI doubtthedepart
ment will everbeawardedfundsfordeath
penalty cases which can competewith
privateattorney feesIt is extremelydif
ficult for us to find conflict attorneysto
handle anycasesfor us,much lessdeath
penaltycases.A privateattorneywho is
willing to takesuchacaseisararityinthis
area,andlbelieveitwouldbeagrosserror
to assumethe attorneytook thecase"for
themoney."Your articlemayhavemade
finding attorneysto help us an impos
sibility. If you recall, our office tried to
call on your "major litigation" sectionto
taketheRobertAlanSmithcase.Sincewe
were deniedcounsel from our own
Department,how dare you impede our
ability to get private attorneyswho are
willing tocome to our aid.

Tip Reedis abrilliantattorney.!!!,or any
memberof my family, were in criminal
trouble, Tip Reedis the defenseattorney
I would want.Did you everquestionMr.
Reedon why he chosenotto useSmith’s
psychological?

Yourcomparisonwith the Sommer’scase
was unfairly misleading.Granted,Mike
Williams wasable to scareMark Bryant
out of askingfor the deathpenaltybut,
whatthehelldo youcall the 1,000years
you failed tomention? "Ferm of years"is
a little misleading,would&t you say? At
leastRobertAlan Smithgetsall theappel
late rights that comewith a deathpenalty.
BythewaydidRexDuffhaveanythingto
dowith Sommerscase?

Yes, I’m writing this letterbeforeI cool
offjflwaited, Imightgettoobusytodo

whatI know should be done. You have
donea gravedisserviceto Tip Reedand
toour office.

PatriciaJ. Byrn
AssistantPublic Advocate
Paducah

May 8,1990

DearEditor:

When I beganmy employment with the
Departmentof PublicAdvocacy,anattor
ney in the office who had beenwith the
Departmentfor approximately 5 years
told me that the Departmentof Public
Advocacy,"eats its young." It appearsthat
the Department’sappetitehas now ex
pandedto include competentconflict at
torneys. This is in referenceto the recent
article in TheAdvocate,Volume 12, No.
3, April, 1990, written by Neal Walker.
Thecontentofthis articledeeplyconcerns
me andI feel it necessaiyto respondfor
my sakeand the sakeof other attorneys
that may be requested to provide assis
tance to this departmenL

I am notnaive enoughnot to understand
the motivation behind Mr. Walker’s ar
ticle. The Departmentispresentlylobby
ing the legislature,along withmanyother
strong-interestgroupsforfundstoprovide
the supportweneedin capital litigation.
However, the Departmentof Public Ad
vocacydoesnotdo only capitallitigation.
TheDepartmentofPublicAdvocacyisthe
keeperofourconstitutionalrightswhether
weare anaccusedcitizen or anemployee
of this department. Mr. Walker has ig
nored thefactssurrounding thecasesmen
tionedinhisarticle and hehasunfairly and
falsely represented the excellent
capabilities of one of our best conflict
attorneys, L. M. lipton Reed,Jr.

The Honorable L M. lipton. Reed, Jr.,
representedRobertAllen Smithin theMc
CrackenCircuit Courton chargesof Mur
derandFirstDegreeArsànarisingoutof
the deathof a PamelaWren. Mr. Smith

wassentencedto deathonJanuary24.

Mr. Walker’sarticlestatesthatMr.Reed’s
law licensehad been suspendedfor ap
proximately 3 years by the Kentucky
SupremeCourt.Mr. Walkeris raisingthe
questionof theadequacyofrepresentation
thatMr. Smithreceivedduetothefact that
his attorney had at one time been
suspendedfrom the practice of law. The
articleleadsyou to believethatbutfor, the
trial attorney’s licensebeing suspended,
Robert Allen Smith would not have
receivedthedeath penalty.However,Mr.
Walkerdidnotdiscusswith the trial attor
ney his procedures at trial or his reasons
for presentingany of theevidenceon be
half ofRobert Allen Smith,or notpresent
ing evidenceon behalf of Robert Allen
Smith.

Mr. Walker failedtomentioninhis article
thataclientthathe representedin a capital
casealsoreceivedthedeathpenalty.This
conviction increased the percentageof
womenon deathrow 100%.No onewrote
an articlequestioningMr. Walker’s ade
quacy asa trial attorney. Noone wrotean
article giving his client grounds for post-
convictionrelief. No onewrote an article
exposingany personal tragediesof Mr.
Walker’s that would have causedhis
client to receivCthe deathpenalty.

Walker’s article indicatesthat if the trial
attorney had not been previously
suspendedfrom the practiceof law, if the
trial attorney had presentedmitigating
evidence at the penalty phase, and re
quired the presenceof the Defendant
during the penalty phasC, that Robert
Allen Sith would not have receivedthe
deathpenalty.Did Mr. Walkerpoll any of
the jurors that sentencedRobert Allen
Smithtodeath?

Hadhe polled thejurors,hewould have
discoveredtheir reasonsfor sentencing
theDefendantto death.Thejurorswanted
to ensurethattherewould benopossible
way that RobertAllen Smith would ever
be releasedfrom prison. When they
agreed on a death sentence,it is my

LETTERS TO THE EDITOR
CompetentCounsel- A Life & DeathMatter

I

August,I99OfrheAdvocate4



opinion, thattheysentencedhim todeath
in the "abstract." It hasbeena long time
sincetherehadbeenanexecutionin Ken
tucky.Manyjurors feelthateventhough
they issue a sentenceof death, that the
individual they are sentencing will
probably neveractuallybeexecuted.The
death sentencewill only ensurethat that
personbeincarceratedfor the restof their
naturallives. Manyjurorspersonallyfear
for theirsafetyandwanttomakesurethat
this personcanneverharmthemor anyof
their families. Jurors do not feel that a
deathsentenceactuallymeans that that
personwill die.

The articleproceedsto comparetheade
quacy of the representationof Robert
Allen Smithwith theadequacyof therep
resentation of David Sornmers.David
Sommerswasnot giventhedeathpenalty
andMr. Walkerwould have you believe
that the reasonDavid Sonimersdid not
receivethedeathpenaltyisbecausehehad
adequaterepresentation.The aggravators
in the caseofDavid Sommerswereweak
comparedto theSmith case.It wasmedi
cally establishedthat arsonwas not the
causeof death to the victims. I wasper
sonally appalled at the fact that Mr.
Walker used information that he had
receivedfrom the Paducah Sun rather
thanresearchingthetrue factsof the case
as a basis for his comments on the
similarity of these two cases.Also Mr.
Walkerfailed to mention the other attor
ney that wasinvolved in the David Som
metscaseother thanMike Williams. Mr.
Walker also failed to mention that the
major litigation division of the Depart
ment of Public Advocacy had failed to
respondaffirmatively totherequestbythe
Paducah Office for assistance in the
Robert Allen Smithcase.

I sit herewondering who will benext? I
wonderaboutcasesthat I have handled
andwhether I will becomethe targetof an
articlein TheAdvocate.Mr. Walkerhas
unfortunatelyunderestimatedthepolitical
influenceofpersonsother thanhimselfin
influencing anytypeoffunding for major
litigation. I myself am withdrawing any
type of support that I have pending a
retractionfrom Mr. Walkerof his article.
He haswith the strokeof a pen, alienated
many competentprivate attorneysfrom
involving themselvesin capitallitigation
for the Departmentof Public Advocacy.
He hasalsoalienatedattorneyswithin the
DepartmentofPublicAdvocacyfromput-.
ting themselvesonthe linefor a client that
has beenchargedwith a capital offense.
Who will the Departmentof Public Ad
vocacyeatnext?

KatherineConverseBurton
AssistantPublicAdvocate
Paducah

TO BE OR NOT TO BE
MARK ANTONY?

Dear Editor Edi

Many could disagreewith your decision
to print the lettersfrom BurtonandBym
from the Paducahoffice, mostly because
they madesucha low brow attackonThe
Advocate’sarticle on this decade’sfirst
deathsentence,which incidentally oc
curred in their jurisdiction and thus on
theirwatch. Their adhominemattackson
the author were not intellectually sound
andarescalyin their implications. Never
theless,I understandyour reasoningthat
educationoccurs through this kind of
debate,soprintthe letters,and extendthe
sameright to this rebuttal.

There’s a lot to rebut here. How doesone
demonstratethe weaknessof anargument
that startswith thepremisethatwemust
acceptthat indigentswill neverbe repre
sentedby attorneyswhoareasadequately
compensatedas private attorneys are
Byrn, includescheappersonalshotsat an
opponentoneof Walker’sclientswasthe
first female to get a death sentencein
Kentucky, andthus increasedthe female
deathrowpopulation 100%;Burton, and
implies that any critical review of our
performanceas trial lawyers is a disser
vice Byrn andBurton? My first reaction
isto respond in kind, andsimply be sup
portive of Walkermy friend, asthey are
supportive of Reed, their Mend. I’ll
refrain from that, however, and discuss
only what! think the letters tell us about
the way we respondto critical analysis,
and where the realdisservice to the 6th
lies.

Taking theanalyticalhighroad istheonly
rational reply to theseletters, I suppose,
butBrutusis not an honorableman.

Burton and Byrn protest the fact that
WalkerquestionedTip Reed’scompeten
cybasedonReed’stwo priorsuspensions
from the Bar. SeeKy. Bar Ass’n v. Reed,
635 S.W.2d 228 1981 and 631 S.W.2c1
633 1982.Hehadneglecteddutiesowed
to clients.Actually, theyprotestanyques
tions of competencybeing raised at all.
They say Reedis competent,andmaybe
they’re right. TheysayWalkerdidn’thave
all the facts, or had thembut usedthem
selectively,and maybethey’re right about
that, too. But the issueis not Walker’s
journalistic skills, nor evenReed’scom
petencein particular. To critique or not to
critique, that isthe question.

My hearttells me thatwere I to needthe
servicesof a cardiac surgeonto savemy
life, knowing whetherhe’d twice had his
medical license revoked for neglecting

patients would be a critical question I’d
wantto haveanswered,and if! died under
hisknife, I’d wantmy family to factorthat
into their malpractice case.Losing one’s
life at thehandsof an incompetentlawyer
isnolesscritical. Reed,Burton, Byrn and
the restof us shouldexpect anddemand
no less.

Deathpenaltycases,in particular, require
an analysisof the lawyer’s performance
becausemost deathpenaltiesareinflicted
on the poor, and the poor often get the
bottom of the barrelof lawyers’ perfor
mances.As Walker’s article pointed out,
lout of 28 presentandformerdeathrow
inmatesin Kentuckywererepresentedby
lawyerswho arenow disbarredor who
resignedratherthanbedisbarred.Whatan
alarming statistic! Read Steve Bright’s
StatementbeforeCongress.Rnted fol
lowing page,EL

Among the journal’s findings,
lawyers who represented death
row inmates in the 6 stateshave
been disciplined, suspendedor
disbarred up to 46 times the
overall rates for those states.
-National LawJournal Report.

It isn’tjustdeathcases,you see,andthese
lettersdemonstratethe biggerunderlying
problem:lawyerstry to protecttheirown,
andeschewanycriticism of theirperfor
mance.

I’ve encounteredtheattitudesof the likes
of BurtonandByrn acrosstheboardin the
criminaljusticesystem,in practicebefore
the SupremeCourtandin thestateDistrict
Courts,in prosecutorsanddefenders,both
public and private. Mention to your
brother or sister lawyers that you have
beenhired or appointedto evaluate an
RCr. 11.42 motion for a client they’ve
represented,and watch their faces. No
matter that you assure them that no
malpractice is to be pursued,or that no
referral to theBar is appropriate,nomat
ter that thestandardsofproofandeventhe
issuesthemselvesareentirelydifferent in
thoseactions,toomanylawyersjustdon’t
want the critique. The legal community
springsto the defenseof the lawyer so-
questioned,and attacksthe questioner. Is
it anywonder that thepublic doesn’t trust
us?

We aremotivated by self protection, and
the protection of fellow lawyers, perhaps
for nothing more than ourown egos.

Burton and Byrn’s letters display those
attitudes.Whatmisplacedvalues!

August, l99OfTheAdvocate5



Burtori even threatens to withdraw her
supportfor increasedandadequatefund
ing for all death penalty defenselawyers
whateverher support hasbeenworth on
the issueunlessThe Advocateretracts.
Apparently,she’d ratherseeinadequate
funding, thus less competentdefenseof
deathcases,thus increasedpossibilityof
unfair executions,than toleratea little
criticism.That ideashouldcreatefearand
loathing amongstus all.

Evenunfair criticismshouldbewelcomed
whenfreedomandlife areat stake. Bur
ton calls Reed’sprior suspensions"per
sonal tragedies".They’re also profes
sional tragedies,andsoisher implication-
that we shouldn’t talk about them.
Scrutinyof any lawyer’s adequacyof a
criminal defensegoeswith the territory,
andshouldbemetbyallofuswithanopen
mind to becomingbetterat our job. We
might evenstartbeginning to think of our
client’s interestratherthan our own, an
ideathat I’m sureBurtonandBym would
find startling. Notice that their letters
nowherementionanyconcernfor Reed’s
client.

Theirletterscall Walker’squestionsabout
Reed’s competence"eating our young."
Your readers, Editor Ed, will recognize
that phrase as a quote from Justice
Wintersheimer’sinterviewwith theAdvo
catein April, 1988Vol.10, No3,P.7. In
that interview, Justice Wintersheimer
makes someof the samecriticismsthese
lettersmake. He also respondsto other
questionsby notingthat in 1987hevoted
to affinn criminal cases161 times and
voted to reverseonly 5. A review of his
decisions in capital casessince 1984
showsthat he votedto affmn26of the 30
deathsentences,anddissented9 times in
the 13 reversals from the Court. What
does it say about Burton and Byrn’s
priorities, andthepriorities of thosewho
think like they think, that they resurrect
this languageused by JusticeWinter
sheimer?3 of JusticeWintersheimer’s4
votesfor reversalfrom the30 deathcases
he hasconsideredhave occurredduring
thelast two years;perhapshisviewson
the degree of scrutinydemandedof all
participantsin deathtrials are evolving,
even asBurton andBym’s appear to be
regressing.

It’s not "eatingouryoung;" it’s advocat
ing the right of an accusedto haveade
quatecounsel,especiallywhena life is at
stake.

AlthoughyoumayhaveknownMark An-
tony, Editor Ed, andalthough,EditorEd,
I maybeno Mark Antony, if Brutus isn’t
honorable,I’m notgoing tobe reluctantto
sayso.Neither will I besubtle and ironic,

like the ShakespeareanAntony in fact,
I’m going to shout it loud andclear,and
so shouldwe all.

Gary E. Johnson
AssistantPublic Advocate
Frankfort

DearSirs:
Icertainlyappreciatebeingonthemailing
list to receiveyour publication. I think
your magazineis well written, and I find
your analysisandcommentsmosthelpful.

COLE, BRODERICK MINTON,
MOORE & THORNTON Attorneys at
Law, 921 CollegeStreet -.PhoenixPlace
Bowling Green, Kentucky 42102-1869

I

CongressionalTestimonyon the Representationof Capital Clients
The systemof imposingthedeathsentencein this countryis not working. It completelyfails
to selectfor the ultimate punishment those offenders whohave committed the most heinous
crimes.A memberof theGeorgiaBoard of PardonsandParoleshas saidthatif you take 100
casespunishedby deathand100 punishedby life and shuffle them, it is impossibleto putthem
backin the right categoriesbased uponinformation about the crime and the offender.

Onereasonis the qualityof justicethat poor peoplereceivein capital cases.A black man was
sentencedto deathin Georgiainatrialthat startedwith jury seleclionat9a.m.,and ended17
hourslaterat2a.rn.withadeathsentence.Inbetween,thejuiywasdeadlockedastoguilt,but
thedefenselawyeragreedtoreplacetheoneholdoutjurorwithanalternate.Threeminuteslater
aguilty verdictwasreturned.In Mississippi,amanwassentencedto deathat a trial wherehe
wasrepresentedby a third-yearlaw student.

Capital caseshavebeen assignedtodefenselawyersonalow-bid systemin oneGeorgiacircuit.
Theonlyqualification to submit abid was membershipin theGeorgiabar.The lowestbidder
got the case.In 4 differentcapital trials in Georgia,the defenselawyer at somepoint in the
proceedingsreferredto his clientasa"nigger."The deathsentencewas imposedin all 4.

A defenselawyerwhohashandledanumberof capitalcasesin Georgiatestifiedrecentlythat
the only criminal lawdecisionsfromany courtswith which he is familiar are"Miranda and
Dred Scott." Thelatter decidedin 1857,was notacriminalcase.Lastyearin Alabama,a
capitaltrial hadto be delayedfor adayin mid-trial becausethe defenselawyerwas drunk He
was held in contemptandsenttojail to dry out. The nextmorninghe andhisclientwereboth
producedfromthejail, the trial resumed,andthe deathpenaltywasImposedafewdayslater.
One-fourthof thosenow on deathrowin Kentuckywererepresentedat their trials by lawyers
who havesincebeendisbarred,suspendedor Imprisoned.

Muchof thesupportfor the deathpenalty is bolsteredby the belief that thelegalprocessfor
Imposing adeathsentenceis elaborate.ReadingtheSupremeCourt’s decisionsupholding
capitalpunishmentin 1976,onewould think thatanumberof proceduralprotectionsensure
thatdeathis imposedonly for themostaggravatedcrimescommittedby the mostdepraved
killers. Therealityof capital punishmentis quite different Inadequatelegal representationis
pervasivein thedeath-beltstatesof theSouth for severalreasons,but the primary oneismoney.
Alabamalimits compensationfor out-of-courtpreparationin capitalcasesto $20perhour,up
to alimit of $1,000.MississippiandArkansaslimit thetotalcompensationofdefensecounsel
in acapitalcaseto $1,000. Perversely,themistakestheselawyersmakeareinsulatedfrom
appellatereview. Thecourtshold that suchdefenselawyers"waive" the rights of theirclients
whenthey fail to recognizeandobjectto violationsof theConstitution.Thus, the poorerthe
level of representationthat thedefendantreceives,thelessscrutiny the casewill receiveon
appeaLConsiderthecaseof 2codefendants,Smith andMachetti,who werebothsentencedto
deathby unconstitutionallycomposedjuriesin separatetrials. Macbeth’slawyerschallen;ed
thejury composition;Smith’s lawyersdid not.A new trial wasorderedfor Macbethatwhich
alifesentencewasimposed.The federalcourtsrefusedto hearSmith’s case,becausehis lawyer
hadnot raised the issueat triaL Smithwasexecuted.

Nonetheless,anumberof proposalshavebeenIntroducedto Congressto cut backfurther on
reviewof deathsentencesby federalcourts.Proposalshavealsobeenintroducedto improve
thequalityof legalrepresentation,but theydo notaddressthe needfor adequatecompensation
to attract qualifiedlawyersandtheneedfor specialiststo handlecapital cases.Throughout
history, thedeathpenalty hasbeeninificted upon thepoorandmembersof racialminorities.
Nothinghaschangedwith the new statutesapprovedin 1976.Too frequentlythedeathpenalty
is punishmentnotfor connnittingthe worst crime butfor beingassignedtheworst lawyer.

STEPHENB. BRIGHT

Steveis a graduateof the Universityof Kentucky’sLaw School. Hepracticeslaw in Atlanta.
This article is takenfrom his testimonybeforeCongress.Reprintedby thepermissionofSteve
Bright.

Ed.Note:CopiesofSteve’scogenttestimonybeforeCongressare availableupon requestfrom
DPA.
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DPA & THE 1990 LEGISLATURE
Funding Significantly,But Insufficiently, Increased

NewMoney Provided

The 1990Legislatureraisedanunprece
dented amountof new revenue.As a part
of this effort, the DepEtment of Public
Advocacy received additional funding
from the 1990Legislature.The most sig
nificant increases were in full-time
salaries and the funding of an Alternate
SentencingProgram.

While DPA receivedmore money in sig
nificant areasthat will makereal differen
ces, the amount of new funds was not
nearly what indigent Kentucky citizens
who are accusedof crime needin these
times, and the amountof newmoneydid
notaccountfor DPA’s long term substan
tial underfunding.

Starting SalariesIncrease

The 1990Legislature granted DPA sub
stantiallybetterstartingattorneysalaries.
Anew law schoolgraduatehiredby DPA
now starts at $21,600,which is up sub
stantiallyfrom $16,600.This increaseal
lows the Departmentto againapproach
competitiveness.The last time this start
ing attorneysalarywasraisedwasin1981
whenit went from $13,860to $16,600.
SeeTable 1.

Evenwith this verysubstantialentrylevel
salaryincrease,the DPA starting salary
for an attorney is the lowest public
defenderstartingsalaryin the 7 surround-

ing statesSeeTable No. 2.

Louisville Starting Salary Lags Far
Behind

The Louisville public defenderoffice is
still only able to startits attorneys at the
incredibly inadequatesalaryof $15,000.

This at thesametime theLouisvilleCom
monwealthAttorneyisreceivingsubstan
tial new federalfundsthat allow for sig
nificant improvementsfor the prosecu
tion. Seeaccompanyingarticle,page10.

Other Full-time Public Defender
SalariesIncrease

The 1990 Legislaturealso raised other
public defender salariesby very sig
nificant amounts.Au attorneywith the
Departmentfor oneyear is now eligible
for asalaryof $26,292.An attorneywith
theDepartmentfor two yearscannow be
paid $31,944.AnOffice Director 4 years
experiencewill now start at asalaryof

$35,220.

Inequity for Career PublicDefenders

At the sametime the Legislaturemade
these full-time public defender salary
levels more competitive,the Legislature
choseto do little for the salary inade
quaciesof DPA careerpublic defenders.

ImmenselyUnfundedNeeds

The 1990Legislature onceagain choseto
do nothing for the ridiculouslylow fund
ing of thedefenseof the pooraccusedof
committinga capital crime, andfailed to
adequately raise the contract county
money.

Capital Funding

There was no new money for appointed
attorney feesfor capital casesandno new
money for full-time public defenders to
defendcapital clients at trial, appealand
state post-conviction. An appointed
public defenderstill ispaid but a $2,500
fee for representinga capitalclient.

Danville criminal defense attorney P.
JosephClarke, Jr. termed this "not evena
token amounttoundertakea capital case."
Advocate Vol. II, No. 4, June 1989.
florencecriminal defenseattorneyWill

TABLE 2

1990 STARTINGSALARIESFOR
PUBLICDEFENDERS

7 SURROUNDINGSTATES AND
KENTUCKY

$25,000-28,000
$26,936
$23,220
$27,000
$25,536
$25,000
$23,478

1. WestVirginia
2. Ohio
3. MIssouri
4. Virginia
5. illinois
6. Tennessee
7. Indiana

Averagefor 7
Surrounding
States $25,167

Kentucky, StatePublic
Defender $21,600

Kentucky,Louisville Public
Defender $15,000

Kentucky,LexingtonPublic
Defender $15,500

TABLE 1

DPA A11ORNEYENTRY
LEVEL SALARIES OVER

THE YEARS

OCI’OBER,1981 $13,860
JUNE,1983 $16,608
JULY, 1990 $21,600

"The amountof resourcesavailable to an
attorneyis very essentialin the repre
sentationof aclient. If you havenomoney
to provide theseresources,you can not
adequatelycompetewith the Common
wealthwith itsvutresources.Theamount
of moneypaid an attorneyIs also very
importantbecausethatattorneycannotaf
ford, with his overheadandexpenses,to
representanIndigentwhenhecouldapy
his time to peoplepayinghim the hourly
ratethat heIi reallyentitled to."

FrankHaddad,PresidentKBA 1977,The
Advocat Febuary199
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Zevelysaid,"$2,500isajoke!" Advocate
VoL 11, No. 3, April 1989.

Fundingfor LóéalSystems

The Legislatureincreasedfunding for
localconttactpublic defendersystemsby
$350,000for ‘90-’91, a 12% increasefor
tprograms,

While 12% soundslike a lot, it isfathom
what isneededin lightof thefactthatmost
systemsareoperatingby paying theirat
torneystheequivalentof minimumwage
salaries,andit is not muchwhenspread
over the80conactcounties.

Forexample,underthis 12% increasethe
FranklinCountysystem’sallotmentrises
from$33,464$64.O0percaseto$37,453
$70.00per case.The Kenton, Boone,
Gallatin systemrises from $138,656
$45.25percaseto$155,187$50.00per
case.

These12% increasesjustdonotbring the
localcontractpublic defendersystemsup
to evenminimumfinancial levels.Nation
ally, in 1986,theaveragefundingfor each
indigent criminal casewas $223. Ken
tucky continuesto lagembarrassinglybe
hind. Whyarethe low fundingof attorney
feessuchacritical matter?Adequatecom
pensation is iecessaiyfor adequaterep
resentation.

If the Legislatureand the county fiscal
courtsfail to adequatelyfund thestateand
countypublic defendersystems,theyare
denyingpoorKentuckycitizenstheircon
stitutional rights to adequate,effective
counsel.

Of the 5 most significant Kentucky
criminal justiceefforts Corrections,Jus
tice, Judiciary, Prosecutionand DPA,
DPAreceivedtheleastdollarincreaseand

the secondlowest percentageincreasein
funding for the 1990-91fiscal year.See
Table3:

The CorrectionsCabinet’sfundswerein
creasedawhopping53%. Justicereceived
a 26% increase.The prosecution was
given 21% more funds. DPA was allo
cated 17% more. TheJudiciaryreceived
an 11% increase.SeeTable 3.

The 17%increaseforDPAisabitnus-
leading though.Of the$l.6mil]ioninnew
money, $136,000 is from the federal
government for capital federal habeas
workandP&A. Another$104,700isfor
alternatesentencingworkers $90,000is
for computerequipment,and$137,000is
for increasedoperating expenses.There
fore,$467,700isnot reallynewmoneyfor
representingindigents.The realDPA in
crease is $1.1 million or 11%innew
hinds.

TheCorrectionsCabinet receiveda huge
increaseof $76.3 million. Justicewas
given ahealthy$23million increase.The
Courtof Justice’s fundingrose$8.6mil
lion. The Prosecutionfunds jumped$6
million andDPA received$1.6million in
new money.SeeTable 4.

Corrections:53% Increase

TheCorrectionsCabinetreceivedanenor
mous$76 million in new resourceswith
their budget skyrocketing from $142.8
million to $219.1million. No doubt this

was in recognitionof both Corrections’
needsand the longstandingunderfunding
of Correctionsefforts. SeeTable5. The
Correctionsallocationsfor ‘90-’91 break
outasfollows:

a Corrections
Management $19,585,000

b Adult
Institutions $97,998,000

c CommunityService
& Local Facilities $45,336.700
d Local Jails

Support
eCapital Projects

TotalFends $219.1million

Justice:26%Increase

$15,476,600
$40,734,500

The Justice Cabinet’sallocation for the
1990Legislaturejumpedfrom$88.9mil
lionin 1989-90to$111.9million in1990-
91. SeeTable 5. A breakdown of the
‘90-’91 funds:

a StatePolice $82,900,000
b Justice

Adininistratiomi $10,325,000
cCriminalJustice

Training $17,296,600
d CapitalProjects $ 1.412,400

TotalFunds $111.9million

Judiciary:11% Increase

The fundsfor the Court of Justice rose
from $81.5 million in 1989-90to $90.1
million in 1990-91.SeeTable 5. Those

TABLE 3

Z INCREASE OF MONEY FOR AGENCIES
rloii tees-soro

CflON5 JUS11 JLuICIaRY

AGeNcr

PROSeOJTJON DPA

DPA IncreaseComparedto Other
Criminal JusticeAgencies
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hindsfor 1990-91 wereallocated asfol
lows:

aCowtoperation
& atbninistration $76,826,800

b Localfacility
fund $11,380,400

C JudicialRetirement
System $ 1,765,000

Total $90.1million

Prosecution:21% Increase

The funds allocated to the Prosecution
rose $28.1 million in 1989-90 to $34.1
million in 1990-91.SeeTable 5 Those
fundsfor1990-91wereallocatedfollows:

aAttorneyGeneral’s
Office $12,030,200

bCcmnmarweaith’s
Attorney $10,713,600

cCounty Attorneys $11,352,600

TotalFunds $34.1million

DPA: 17% Increase

DPA’s fundingfor 1989-90was$9.7mil
lion. This funding increasesto $11.4mil
lion for 1990-91. SeeTable 5. These
1990-91funds are asfollows:

The 1990 Legislatureprimarily decided
fundingfor thenextbienium,1990-91and
1991-92. However many_agenciesre
questedsupplementalayp.çmationsfor
1989-90sincethefundsthe1988Legisla
tureallocatedturnedouttobeinsufficient.
Many agenciesreceiveda substantial
amountof the supplementalfunds they
requested.

The 1990 Legislature allocated
$79,600,900from the General Fund for
supplementalappwiationsto 20 agen
cies for 1989-90funding deficits. The
supplemental appropriations from the
GeneralFund for 1989-90 were as fol
lows:

I. County Attorney
2. VietnamVeteran’s
BonusTrustFund
3. Athletic Commission
4. KentuckyRetirement
System
5. Corrections’
Adult Institutions
6. Corrections’
CommunityService

aGeneralFund
bRestrictedFunds
cFederalFunds

$10,220,300
$ 373,900
$ 806800

TotalFunds $11,400,900

SuppkmentalAppropriations

$181,100

TheDepartmentof Public Advocacywas
not alloted any supplementalappropria
tionsby the 1990Legislature.

DPA Not ReceivingFair Share

DPA is not only underfunded,it is not
receiving its fair share of the criminal
justicefunds,anditis notreceivingits fair
percentageincreasein criminal justice
funds.Additionally, DPA’s longstanding
underfunding is not being fully recog
nizedby ourLegislature.

The overall statebudgetfor 1990-91is
$8.922 billion. The 5 criminal justice
agenciesof state governmentreceiveda
combined funding of $466 million or
about 5% of the overall state funding.
DPA received.1% of the overall state
funding and2% of the funding for state

$1,935,000

$5,404,100

$6,600,000

andLocalFacilities
7. Economic
Development
8. Education’sSchool
FoundationProgram
9. Education’sSchool
Administrative
andFinance
10. Education’s
Instruction
11. Finance’s
Departmentof
InformationServices
12. CHR’s
Departmentof
SocialInamancs,
Benefits
13. dR’s
Departmentof
SCOWInnunuce,
WelfareReform
14. CHR’s

1dntinisttudcn
15. CHR’s
Departmentfor
Medicaid,Benefits
16. NaturalResources’
Departmentfor
Environmental
Protection
17. NaturalResources’
Departmentof Law
18. Revenue’s
Departmentof
PropertyTaxation
19. Transportation’s
VehicleRegistration
20. Departmentfor

$79,000

$760,000

$250,000

$2,746,900

$697,800

$275,000

$17,627,600

$1,093,400

$58,000

$1,002,200

$380,000

$93,600

"As Istandbeforeyoutoday,Irecognizethat
someofyonmayfedthatasapublicdefender
you are outsidethe mainstreamof thelegal
professionin Kentucky. 11 youhold sucha
view,liii notsurprisingsinceitisanaccei*ed
factthatyouarewoefullyunderpaid,substan
tially lessIhavelearnedthanyourcolleagues
in surroundingstates.I recognizealso that
manyofyou strugglewith acaseloadwhich
exceedsany reasonablelevel of woit which
could beexpectedclan attorney.And per
hapsworstof all, I suspectthatmanyof you
feelthatyourwoit is notonly unappreciated
by thepublic,butis condemnedby manyas
amountingtoaninterferencewith thejudicial
process,ratherthan an integralpart of the
process."

JusticeJoseph F. Lambert at the 17th
AnnualPublicDefenderTrainingSeminar,

$35,000,000
$50,000 The $181,000supplementalappropria

tions for county attorneys was used to
$3,656,700 reinstatefundsto equatecountyattorney’s

salarieswith commonwealth attorney$1,548,500 salariesunderKRS 15.765. Thesalary for
a CommonwealthAttorneyis $54,947.16.
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TABLES
criniina! Justiceagencies.

Underfunding Denies Kentucky
MONEY FOR AGENCIES IN MILLIONS OF DOjS CitizensJustice

$2200
I

AU Kentuckianshavea vital interest in the
*2000

criminal Justicesystem.It must be a sys
tem that works. Sinceit involvesthe life

* eo.o or liberty of fellow citizens, it must work
fairly- even for the poor. As long as

5 So.o Kentucky’s public defender services
remain so dramatically underfunded,
Kentucky’spoorcitizensaccusedof com

$200 mitting a crime will continue to not
receivea fair criminal Justiceprocess. 4

$100.0

0 ED MONABAN
Directorof Training
AssistantPublicAdvocate
Frankfort

*40.0

$204

1959-90 1990-91

LARGE CASELOADLEAD JASMIN TO HIRESNEW PROSECUTORS

Sayingthe numberof felonyIndictmentshaszmshroomedin the past3 years,JeffersonCounty
Commonwealth’sAttorneyErnestJasminannouncedthathe will usea $127,000federalgrant
andotherresourcesto addSprosecutorsto hisstaff.

Jasminalsoannouncedanoffice reorganizationhe hopeswill help him dealwith the surging
caseload.Thereshufflingcutsinhalfthenumberof prosecutorsin administrativepositionz."I
‘want togetmoreprosecutorsin thecourtroom,"Jasminsaid.

Theboostin caseshasbeencausedby ahugeincreasein the numberof drugarrests,fueledin

____________________

partbyanlnfbslonof federalanti-drugmoneyandlowercocaineprices,policeandprosecutors
say. Drug arrestslocallyhavetripled In thepast3 yearsasLouisville andJeffersonCounty
policehaveusedmorethan$428,000in federalmoneyto payovertimeto officers,buydrugs
andpayinfonusnta.OvezallindithnentslflleffersonQrcuitCourthaveincreasedby32pcrcent,
from1,784in1987to2,3631n1989.AnddrugcasesnowmakeupathinlofJasmin’sfelony
crisnina] caseload.When he tookoffice in 1987,Jasnunsaid,drugcasesmadeup less thana
fifth of thecaseload.

In the past,8 prosecutorsheld administrativepositions;underthenewsetup,only 4 will actas
supervisors.Also, 4 prosecutors,whosesalarieswill bepaid by thefederalgrant, will handle
nothingbut drugcases;that’sup from2prosecutors.

Jasminalsosaid he will put 3 seniorprosecutorsin anew MajorOffensesBurean.Those3-
Toni Wine, Joe Giflmann andJim Lesousky- will handle"majorimpact cases,"which will
includemostdeathpenaltyandmajorwhile-collar-crimeprosecutions,Jasminsaid.

Therearenow 33 prosecutors- Including Jasminand his top aide,John W. Stewart - in the
commonwealth’sattorney’soffice. Thereorganizationendsthe office’s diversionprogramfor
first-timeoffenders, freeingup atleast$65,000.Jasminsaid asecretaryandacaseworkerwill
losetheir jobs asaresultof the reorganization.

Under the diversionprogram,prosecutorsagreedto drop chargesagainstdefendantswho
performedcommunityserviceandrnaderestitution.TheprogramstoppedacceptingpeopleJuly
1. About 250 peopleparticipatedin the programlast year. Most were arrestedon theft,
shoplifting and bad checkcharges.Jasminsaidhehopesthe typesof defendantsmonitored
previouslyin theprogramcouldbe placedin thecountyattorney’sdiversionprogram,which
handlespeoplechargedwith misdemeanors.CountyAttorney Mike Conliffe has said he
believeshisoffice canhandletheincreasedcaseload.

MARY O’DOHERTY, CourierJournal,July7,1990.

cccuct jusiior Jcoctqtr PrIOseWTIQN cpa.
PrioritiesMisplaced?

B-2 StealthBomber $1.1 Billion

UK Athletic Budget

UL AthleticBudget

$15.9Million4

$10.7Million*

Yellow Paint
line downKY
Highways1989

4Donadons

$2.3Million

"Providingproperlegaldefensetolndigent
defendantsfri capital casesha reached
crisispxopoionsin Kentucky.Thework
loadCxcced5the Oapacityofthe fewpriblic
defenderswe have.The level of stressIn
volved in defendingonly capitalpunish
mentcasescreatesa tremendousburn-out
factor.Thepublic defendersarepaid ap
proximatelyone-thirdthe salary given ba
student straight our of law school who
commenceswork for a majorlaw firm in
Louisville or Lexington. Providing only
$2500to an attorneyin privatepracticeto
defenda capital casedoesn’tbegin to pro
videan adequatedefense."

SherylG.SnyderPresidentKBA1989-90
TheAdvocate,Feizuasy,1990.

"The capital casefee of $2500.00is an
insult. What is the valueof 6 months to a
yearof a lawyer’sprofessionallife, to say
nothing of the emotionaltrauma."

Charles R. Coy,PresidentKBA 1968-69
TheAdvocate,February,1990
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LAWYERS MUFFED CHANCE TO
IGNORE DUMB BOSS

ONEOFTHEHAZARDS of workingfor
someoneother than yourselfis that you
often end up working for idiots. Most
working peopleareresignedto this.

Well-adjusted working people have
learnedhow to handlethegoofy sugges
tions that come from a boss. "That’s a
greatidea, Chief," anexperiencedwork
ingpersonwill say."I’ll getright on it."

Then the working personwill marchout
of theboss’office, roll hisor hereyesand
go talk to the otherworking peoplein the
office."You wannahear a really stupid
idea? Let me tell you what Pea Brain
suggested..."After gettinga laughor two
at the expenseof the boss, the working
personwill totallydisregardtheboss’sug
gestion.

Of course,it takesyearsof experienceto
develop this attitude, and years of ex
perienceare exactlywhat the lawyersin
the public defender’sofficedon’t have.

That’s why theyhad a bake saleearlierthis
week.

Although public defendersare generally
short on experience,they’re usuallylong
on enthusiasm and idealism. This is
remarkable when you figure that public
defendersareunderpaid,overworked,and
represenipeoplewho aremostoftenguilty
of whatever it is they’re chargedwith.

Astheysayinthelawbusiness,youcan’t
makea living defendinginnocentpeople.

Oh sure,sometimesan innocentpersonis
in the wrong place at the wrong time, and
- no question about it - there are innocent
peoplein prison. But still, the majority of
thedefendantswhotrudgeinto thepublic
defender’s dungeon-like office in the
basementof the Muny court building -

nicknamed"The Dirty Building" - are
guilty of more than being in the wrong
placeat thewrong time.

Consequently,in thepublic defender’sof
fice, wins andlossesarenot countedin
termsof acquittalsand convictions.

Thatwould be toodemoralizing.

Instead,thegameis"BeattheRec."Every
Thursday morning, a committee from the
circuit attorney’s office meetsanddiscus
sesthevariouscasesthe office is prepar
ing to prosecute. Each defendant is as
signed a "recommendedsentence." A
defendant can acceptthe recommended
sentenceand plead guilty. Or the defen
dant cantakehis chancesat trial.

If a casegoesto trial, thedefenseconsiders
it a victory if the final sentenceis better -

shorter- thanthe recommendedsentence.

Such islife for a public defender.Under
paid, overworked andgetting by onmoral
victories.

I thought about thesethings - mitigating
factors - when the public defenders
emerged from their office earlier this
weekto hold their bake sale.

Officially, the bake salewas intendedto
raisemoney.Unofficially, it wasintended
to embarrassthebosseswhohadcomeup
with thegoofy idea that public defenders
should ask their clients for "donations."
Like most really stupidideas, on the sur
face this onesoundedgood.

After all, it’s expensiveto hire a private
attorney. A person has to shell out
hundredsof dollars,sometimesthousands
of dollars.A public defenderis free.

Commonsensetells you that there must
bea lot of peoplewho have 50 bucks to
spend,or 20bucks, or 150 bucks.These
people end up with a public defender.
Why shouldn’t they "donate" whatever
theycanafford?

Ontheotherhand,you’renot dealing with
Boy Scouts.If a crookcangetsomething

for nothing, what makesanybody think
he’s going to pay for it? The only people
who are going to behonestarethe people
who are honest. They probablydidn’t
commit a crimein the first place.

That meansthe only peoplewe’re going
to be chargingare the Innocentpeople
whom we shouldn’tbecharging.But the
bestargumentagainstthe "donation" idea
isthebrainpower of thebosseswhocame
up with the idea. It’s low kilowatt

ThatbecameobviouswhenPeterSterling,
theso-calledtrial directorofthe Missouri
Public Defender System, threatenedto
fire anyof the lawyerswhoparticipatedin
the bake sale.Only a bosscould be so
dumb.

In the first place,thebossesshouldhave
beendelightedthat the lack offunding for
public defenderswas going to getsome
publicity.

Evenif thebossesweretoodenseto figure
that out, they shouldhaveunderstoodthat
if they actuallydid fire anybodyfor par
ticipatingin thebakesale,thefiring would
get national publicity. Then the bosses
would really be laughingstocks.

At any rate, the bake sale went off just
fine.

But the next timethebosses,who operate
out of very poshoffices in Columbia,
come up with a stupid idea, the public
defendersshould do what we more ex
periencedworkerswould do.

"Donations? That’s a great idea,Chief. It
sure is niceworking for political appoin
tees."

BILLMCCLELLANSt.LouizPostDis
patch 900 North Tucker BoulevardSt.
Louis, MIssouri 63101314622-7007

Copyright 1990, Pulitzer Publishing
Company.Reprintedwithpermission.
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News Reprinted with permission
from the July, 1990 issue
of the ABA Journal, the

Lawyer’s Magazine, published by
the American Bar Associatirm..

Donations for Doughnuts
PDs hold bakesaleto protest client contributionpolicy

ing promised to take action if any of
the bake sale participants were
fired or otherwisesanctioned.

"The bake sale would be an
exerciseof free speech," the ACLU
representative reportedlywarned.

Later, after the salehad been
held, Missouri State Public De
fender System Director Joseph
Downey, a former head of the St.
Louis office, denied that any real
threatto fire or otherwisediscipline
the attorneyshad ever beenmade.

"It was all a mix-up of commu
nications," said Downey. "To make
a long story short, we have no
intentionof firing anyof thepartici
pants in the bake sale. As far as
we’re concernedthe matter is fi.illy
behind us."

Downey defendedthe practice
of askingpublic defenderclients for
money, explaining that "it gives
someclients a senseof dignity and
pride to contribute what theycanto
their defense."

Downey added that over the
past eight years, about $730,000
had beencollected from voluntary
contributions, mostly from having
judges assessattorney fees as a

Under threat ofbeingfired,
public defenders in St. Louis
recentlystageda sidewalkbake
saleoutsidethemunicipalcourt
to protest a policy that re
quires them to ask their indi
gentclients for voluntary cash
contributions.

Pastries ranged from the
mundane to the exotic, includ
ing doughnuts, banana muf
fins, chocolatecakes, cookies,
brownies and a gourmet
cheesesouffle.

The more than $600
raisedin the salewaspromptly
turned over to the state’spub
lic defenderoffice to beusedat
the director’s discretion.

One attorneywhodeclined
to be identified saidthecontri
butions policy, mandated by a
1982 law, was not the only
grievance that led to the bake
saleprotest.

"We’re all terribly over
worked here," said the attor
ney. "Some lawyers have caseloads
that include more than100 felonies.

"More importantly, many de
fendersfeel that havingto ask their
clients for up-front contributions
unnecessarilystrains the attorney-
client relationship.

"A lot of our clients already
cometo uswith a lack of confidence
in our abilities to perform. If we ask
them for cash, it makes them feel
that if they don’t have cash to
contribute, we won’t work as hard
on their cases."

V.rbal Mel..
Whenattorneysin the St. Louis

office broachedthe idea of holding a
bakesaleat anApril 4 meetingwith
Peter Sterling, trial director of the
Missouri Public DefenderSystem,a
verbal meleeensued.

According to a news retort of
the meeting in the St. Louis Post-
Dispatch, Sterlingrebuked the at
torneys for going public, with their
complaint. He reportedlysaid that
anyone participating in the bake
sale might be disciplinedor even
fired. The report addedthat a repre
sentativeof the ACLU at the meet-

condition of probation. He said
just over $1,000had been col
lected in the St. Louis office,
which handles 20 percent of
the state’s public defender
caseload.

AccordingtoRobertSpan
genberg,a legal consultantin
Newton Center, Mass., 23
states now have laws on the
booksrequiringpublic defend
rs to ask their clients for
voluntarycashdonations.

The ABA’s Standardsfor
Criminal Justice give tacit ap
proval to askingfor voluntary
contributions from clients if
"proper proceduralsafeguards"
are followed, according to Nor
man Lefstein, chair of the
ABA Criminal Justice Section
Committeeon Criminal Jus
tice Standardsand dean of
Indiana University School of
Law, Indianapolis. However,
he said, the standards frown
on the practice of seekingreim

bursement from the client at the
end of the proceeding.

Lefstein cautioned that the
ABA’s standardsarebeingupdated,
and the proposed revisions will be
submitted to the ABA House of
Delegatesin August.

Both Lefstein and Spangen
berg believe that asking indigent
clients for donations can interfere
with the attorney-client relation
ship. If donations must be solicited,
Spangenberg said, "it should be
doneby the courtor somescreening
agencyworking for the court."

RichardJ. Wilson, the reporter
for the revision of the ABA’s Crimi
nal Justice Standards,saidthat the
U.S. Supreme Court hasupheld a
statuterequiringconvictedindigent
defendantsto repay the costof their
representation when they later can
afford it. Fuller.u. Oregon 417 U.S.
40 [1974].

The question of whether it is
legal to dun clients up front for
voluntarycontributions, however,is
still unresolved, assertedWilson, a
law professor at AmericanUniver
sity in Washington,D.C.

-Charléi-EdwardAnd.erson’
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PUBLICDEFENDERS
MEAGER FUNDS BLAMED

FranklinCounty’s2publicdefendershavequit
the proran1,leavingindigentpeoplecharged
with cnmeswithout an attorney.That could
forcejudgestoreleasepeoplefrom jail if the
programis not restored soon. Every citizen,
regardlessof income,hasaconstitutionalright
to havean attorney.

"I’m not surewhatwill happen,"saidFranklin
District JudgeJoyceAibro. She saida person
chargedwith a felony canonly be heldin jail
uptolodaysaflerarraignznent,withouthaving
a preliminary hearingwhich requiresanar
ney.

"It’s goingtohaveaveryadverseimpactonthe
criminaljusticesystem,"saidFranklinCircuit
JudgeRayCorns. "Hopefully, they’ll be able
to getit resolvedpost-haste."

Moneyis theproblem.A meetingwith county,
city and court officials is beingscheduledto
find a solution. FrankfortattorneysJoseph
NewbergandScottGetsingerfor the pastyear
havebeen the only attorneysin the county
routinely acceptingindigent criminal cases.
Theyusedto be lawpartners,andlastyearsplit
$33,460from thestateto handle515 indigent
criminalcases.Fromthatmoney,Newbergand
Getsingerbadto payoffice expenses,such as
telephonebills, researchandsecretarywages.

Theysaythemoney-brokendownonanhowly
orcase-by-casebasis- falls far belowwhatthe
staterequiresfor public defendercoxnpcnsa
tion. And they don’t want to go on with the
break-neckpace,consideringthe meager
wageswhichwereboostedthisyearto$37,453
- to be split betweenthem.The law saysattor
neys in the public defender program should
receive$25/houroutsideofcourt and$35/hour
in court, with a maximum $500 per mis
demeanorcaseand $1,250perfelony case.

Newbergsaid he has40-50 felony casespend
ing, which alonecouldmean$50,000underthe
statecompensationlaw.

Paul Isaacs,the state’s public advocate,said
NewbergandGetsingerhavebeenmakingonly
42% of whatstatelaw says theyareentitled to
receive."It’s a problemin a lot of counties,"
Isaacssaid. The fiscal court of KentonCounty
in northernKentuckyrecentlyraiseditsalioca’
tion for the public defenderprogram from
$5,000to $25,000ayear,he said.

Franklin County’s fiscal court does not pay
anythinginto theprogram,whichNewbergand
otherssayisthecruxof theproblem.According
to lsaacs,Scott County, with apopulationof
21,931, adds$10,000to the state’s$17,000;

BourbonCounty, with apopulationof 19,273,
adds $10,000tothestate’s$l5,000,Woodford
County, with a population of 18,000, adds
$9,500to the state’s$14,000.

The stateallocation is based on population.
Franklin County’spopulationis43,888,Isaacs
said.Thelaw saysfiscal courtsmustmakeup
the differencebetweenwhatthe statepaysand
the hourly rate requiredby state law. But
FranklinCountyAttorneyJamesBoydsaidthe
law isn’t firmly establishedby the courts, and
thecounty’sflnancialresponsibilityforthepro
gramis debatable

Boyd said the countydoesn’thave a contract
with NewbergandGetsingcr.The 2 attorneys
askedto participatein the public defenderpro
gram, administeredby the state Office for
Public Advocacy, Boyd said. When Newberg
andGetsingerstartedin the program4 or 5
years ago, several other attorneys were in
volved. The caseloadwasn’t as burdensome
then for individuals,Newbergsaid.

Attorneysgraduallydropped out of the public
defenderprogram, which often Is used as a
trainingground for younglawyers.Moneywas
themostoftencitedreason,Isaacssaid.While
the number of attorneys in the program
declined,the caseloaddramaticallyincreased,
Newbergsaid."It’s justgottento besuchthat
I’m not doing thesepeoplejustice,"he said.

Newbergsaidoneday,he wasinacircuitcourt
trial thesamedinehe wassupposedto be in
district court "At onetime, I had4 murder
casesin various stages,"Newbergsaid. "It’s
nctfairtoaskpeopletositinjailandwait.If
they’re guilty, their fate shouldbe determined.
If they’re innocent,they shouldn’t be in jail."
Newbergsaid hell rejointhepublic defender
programif thecountyaddsmoneyto thestate’s
allocation."You’re notgoing to getanymore
experiencedattorneysto do it," hesaid. More
moneymay attractmore attorneys,Newberg
said.

Politicsalsocomplicatesthe situation. "When
you put moneyin for roadsor a fire station,
that’ssomethingthat peoplecanseeandsome
thing theywant,"saidFranklinCountyJudge-
ExecutiveBob Arnold. "But whenyou start
puttingin moneyto buildjails ordefendalleged
criminals,thenthepublic hasa hardtime un
derstandingwhy it’s their resonsibility to
spendtaxdollarsin that fashion, Arnold said.

Franklin Circuit Judge William Grahamdis
agrees."I takeamoreoptimistic view,that the
public understandsthere arepeoplewho are

indigent and areentitled to an adequate
defense,"Graham said. Arnold said the public
defenderprogram isn’t just the fiscal court’s
responsibility. "There should be somerespon
sibility amongthe legalcommunitytoprovide
probonocounsel,"hesaid."I thinkthere’salso
an obligationupon thejudicial systemto make
sure that theseindividualsclaimingto be in
digentarein fact,indigent"

Franklin County’s district and circuit judges
agreeresponsibilityfalls on manyshoulders.
Whenthe2circuitcourtjudgeswerepracticing
lawyers, judgesassignedindigentcasesto all
lawyersin town,andthelawyershandledthem
for free."Alot of older lawyers cut their teeth
on thesekindsof cases,"Corns said.

Thestateformedthepublic defendersystemin
1972,whentheSupremeCourtruledno lawyer
could be requiredby a judge to accepta case
without adequatecompensation.

Corns said he supports Newberg and
Getsinger’squestfor moremoneyin thepublic
defenderprogram. "There’sno way they can
handlethe workloadandnotbe compensated."

If the defenderprogramisn’trcvivedwith more
money,"We’ll justhave to startgoingdownthe
list of attorneysto seektheirhelp," Cornssaid.

Grahamagreeswith Arnold that judgesmust
guardagainstabuseof the programby people
whocanaffordattorneys,butdon’t want topay
them.Grahamsaidhe theatomakeit a condi
tionofprobationthatindigentpeoplereimbuxse
the public defenderprogramuponreleasefrom
jail. But collectioneffortshaven’t beeneffec
tive, hesaid. Also,manyindigentsaresentto
prison,wherethey neverwill beabletorepay
the program.

Grahamsaid the program needsmoremoney,
morelawyersandefficient management.The
current problem "doesn’t reflect well on
anyone,"he said. "And I think thebarhasthe
responsibilityto help find asolution."Without
asolution,acasebacklogwill developquickly,
Grahamsaid.

Newbergsaid he realizesdroppingout of the
programcauseda problem. But he feels It is
dine toforcethe moneyissue."Somethingwill
happen,now," he said. "It wasn’t going to
unlesswe madeit happen."

KAREN IIERZOG, Stoic Journal , July 3,
1990StoicJournal StaffWriterAmyCarmen
alsocontributedtothisreport.Reprinted with
permission.
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BETTE NIEMI RESIGNS
A ModelofIndefatigableAdvocacy

11+ Yearsof Service

After ll-1f2 yearsof serviceto indigentsac
cusedof crime,BetteNiemi hasresignedfrom
her work for the Departmentof Public M
vocacy. It is difficult to presumewhy Betteis
leaving. Shehas been frustrated overthe past
few years overour Inability to recruit high
quality attorneys,our severeproblems with
staffattorneyturnover, and DPA’s stagnation
in thegrowth of thefull-dine public defender
system.Shehas beendeeplyinvolvedin capital
litigation. The toll suchInvolvementtakeson a
person’spsycheand emotionalwell-being Is
Immense.Shewas quite frustrated overDPA’s
andStateGovernment’s unwillingness to pay
reasonablesalariesto experiencedattorneys.
Thelast3 raisesforstateemployees,benefited
entry level staff as opposed to experienced
staff. Therearepublic defendersin the federal
governmentand many stateswho earn what
Bette does when they start. While public
defendersdon’t askto get rich, at a minimum
they shouldbepaid enoughto know they we
appreciated.Betteoftenwasnotappreciated.

Bette’sEducationandExperience

Bette graduatedfrom the University of Ken
tuckyin 1972.Sheworkedfor2-lflyearsasa
Cabinetfor HumanResourcessocialworkerin
JeffersonCounty while going to law schooL
Shegr*lntd from theUniversityof Louis
ville LawSchool in 1976.

Shestartedwith DPA In 1979asatrial attorney
In the Somersetoffice. Later, shetransferredto
LaGrangetoworkasapost-convictionattorney
at theReformatory.OnJune 16, 1985,Bette
becameDirector of the Oldham, Henry,
Trimble Counties trial office. On August 17,
1985 Bette becameRegional Director for
DPA’s threeWesternKentucky trial offices,
LaGrange,HopkinsvilleandPaducah.These3
offices cover10 counties.

Bette’s Advocacy

The epitomeof zealous advocacy,Bette has

beenpresentedwith manycaseswhereany1es,
advocacywould have beeninadequatefor the
client In 1984sherepresentedParramoreSan-
bornwith Rick Receveurinthe Henry County
capitalcase.The communityhostility for her
client Infectedthetrial, itsprosecutionandthe
result Bette andRick’s unrelentingdefense
Insureda record that revealedthe extensive
prosecutorlalmisconductthatledtheKentucky
SupremeCourt to reversethe convictionwith
condemnationfor the way itwasprosecuted.

In 1985, Bette representedKevin Fitrgerald
alongwith EdMonahanforthe doubleax mur
der of an elderly coupleIn Carroilton. Bette
relentlesslyinvestigatedand preparedthis
complex capitalcase,andher representation
avoided a deathsentencefor Kevin. To the
amazementof many, the defendantwascon
victedof only manslaughter.

Working in theLaGrangeOffice, Betterepre
sentedmostall of theinmateschargedwith
committing acrime in the Reformatory.She
soon becameafavorite with theInmatesbe-
causeof her dedicatedadvocacyandloyalty to
herclients.

Bette is acharterBoard memberof the Ken
tucky Association of Criminal Defense
Lawyers,and Chair of its Membership Corn
irattee.

Bettehas beenoneof the top public defenders
in the state, and will be missedimmeasurably.
Bettekepthereyeon the vision, the ideal,and
alwaysaskedwhy that could not be attained.
Shewas an excellent trainer - her vcar dire
demonstrationswereoutstanding.Onekey to
beatingthedeathpenaltyin Kentuckylshaving
peoplelike Bette,aggressive,committed,and
experienced,representingthosechargedwith
thesecrimes.

Continued Drain of Top DPA
Lawyers

Over the last few yearsDPA haslost many
peoplelikeBette,whoseexperienceandleader
shiparedifficult to replace.Jay Barrett,Tom
Kimball, Kevin McNally, Gail Robinsonand
othersfit this category.Theirleaving,andespe
cially Bette’sleavingsapsusof ourleadership,
andourvision of whatit meansto be apublic
defender. his troubling that we arelosing our
highestrankingwomanin the DPA. We recruit
a lot of women,and they needto seewomen
attorneysof the calibre of Bette in leadership
rolesin theDepartment.Bette wasalso corn
rnitted to recruiting the highest quality staff

attorneys,andretainingthemwith reasonable
salaries- shewili leaveagapon theseissues.

DPA needsto commit to all of their people.
DPA needsto ensure that all positions are
careerpositions, including experiencedstaff
lawyers. Salariesneed to communicatethis
commitmentDPA needsto communicatefur
ther an opennessto the ideasof all of our
people,includingexperiencedstaff.In orderto
address the burnout problem, it may be that
DPA needsto explorethe possibility of paid
sabbaticalsandother potentialsolutions.The
Importantthing is that DPA acknowledgeswe
haveaproblem with retaining its very best
lawyers and somehowtry to do something
aboutit.

NewEndeavors

Bette resignedAugust 15, 1990 to go into
private practicein Louisville. She can be
reachedat 4116 Dellrldge Drive, Louisville,
Kentucky, 502-893-2769.Shewill also work
for the Departmentof Correctionsunderan 18
monthcontractto bring theWomen’s Prison
Legal Aid Office at PeweeValley upto an
acceptablelevel.This contractis the resultof
the litigation againstCorrections.Canterinov.
Wilson,562 F.Supp.1741982.

A SignificantLoss

BelIeNieniisoneofahandfulofthis country’s
dedicatedpublic defenders.Herindefatigable
representationof poor citizens representsthe
bestof ourlegalprofession.Onadaily basis,
shehas made the individual libertiesguaran
teedusall in ourBill of Rightscometo life for
Kentuckycitizens.TheCommonwealthis in
debtedto Bette for herlong, dedicatedservice.

BetteNleinI

ExperiencedAttorneysLeaveDPA

SinceOctober1,1988,20attorneyshaveleft
DPA with acombinedtotal serviceandex
perienceto DPA of 105 years.

DPA’s turnover rate is threeand one half
timesthatofotherstategoveminentagencies.

I we naturaijy delightedthat Be#e con
pursueherprofessionalambitions,btasel
fishlyll miss her.! want to underscore
that Bette is a very skilled and capable
advocatewith a good appreciation of
dq!endant’srights undertheConstitution,
and sheassertedthoserights vigoriously.
Shewasan Immensehelpto theCourt with
theassistanceshegavein herprofessional
capacity.ru missher. Iwish herwell.

Judge DennisA. Frfts, Oldham,Henry,
Trimble CountyCIrcuit Judge
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ADDRESSAT ANNUAL PUBLIC DEFENDERCONFERENCE
ABA PRESIDENT, ¶ANLEY CHAUVIN, JR.

It’s a particularpleasureto be here this
afternoon.I guesswe all havetheparental
instinct. I’mgladtoseemyson,Stan, is
with me and is gettinghisCLE credits.I
need some myself, particularly in the
ethicsfield, so I’m goingtopickup some
while I’m here. I’m admitted in 11 states,
soI’m the onlyperson here,I guess,who
heard Vince’s lecture and can pick up
about 11 hours.

I’m oneofthefew speakerswho’ll digress
before I start my remarks, but let me
digressto tellyouthat in another life! was
Chair of the House of Delegatesof the
ABA whentheABA CodeofProfessional
Conduct was adopted.As legislativehis
tory of how the thing came to be, it was
the result of some of the most bitter
division I’ve everseeninmy career.Most
of it overtheverythingVincecoveredthis
afternoon.Thedutytoreportattorneymis
conduct.!wastold at thattime in Califor
nia, if it becameanethic it would simply
betransmittedasanotherrule of practice.
The trial would stop while they turned
each otherin. They toldme up front that
would happen.We hadthe longestdebate
in theABA. EverylawyerinAmericahad
aopportunityto comeandwefiled, circu
lated andsaw that all thepeoplereadthis.

Thecumulationof it all is,asweexpected,
that now after about 6 years it may be
properto take a look at it again to seehow
insomeof thasecasethe rules areworking
in reality. It was a Herculeaneffort on
behalfofthebar. Ithinkit wasaverygood
framework and promulgated the squeal
rule you talked about today.

I attended a program not long ago in
Phoenixentitled,"For whom thebell tolls
- it tolls for thee,"andfollowed theHemel
case in illinois. That poor devil got
suspended.The lawyer who he didn’t
blow the whistle on was disbarred for
somethingelse,which I think might give
him the right to reapply. He was
suspendedby thejudgewhopresidedover
thesuitthat wasfiled to collectthemoney,
that the lawyerhedidn’t reportabsconded
with. Nothing yet has happened to the
judge. There’ssometalk about makinga

reportof that but that’s a goodcasetoread
- theHemelcase,just to seehowit comes
about.

The drug crisis in this country is some
thing I want to spendsometimewith you
on this afternoon, becauseI think in the
last couple of yearsas I have traveled
around the United States and, indeed,
aroundthe world, I have seena storm
which isgoingtoconicin fromthe seaand
when it hits noneof usaregoing toknow
exactlywhat to do aboutit. But it’s going
to virtually short circuit and shut down
statecourtsof this countryif wedon’t do
something about it and do something
about it prettyquickly. Alreadythis year,
Vermont, a smallstate,but a prettygood
model,hadto stopabout two monthsago
tryinganymore civil casesuntil thebegin
ningof the fiscal yearbecausethe stateis
outof moneydue to theovertimerequired
to try the drugcasesthat have come up.
Californiahasa goodcourt system,and an
efficient court system,but today in Los
Angeleswhen a civil case is announced
ready for trial it’s docketed. The wait
today is6yearsforthetrial,onceallofthe
discoveryandall of preparation hasgone
in. These casesare coming in at a rate
which noone could anticipate and no one
knows what to do anythingabout.

What’s thebackgroundof it andwhat can
you aspracticing lawyers do to seeto it
thesystemdoesn’t fall of its ownweight?
We know if we don’t dosomethingabout
it, it’s going tojustpushuscompletelyout
of sync with what courtsand lawyers in
thejusticesystemaresupposeto beabout.

To put your mind at ease[it alwaysputs
my mind at ease, to think that if some
thing’s a problemhereif I seethe same
problemexistssomewhereelse. I’m not
comfortedthattheproblemiswidespread,
but lam comfortedthatit isnotaproblem
wecan’t deal with] it is a problem in all
of the statesof theunion. It isan interna
tional problem.

Iwasinlrelandtwoweeksagoandshortly
before that in Scotland, England,

Australia, New Zealand, Germany,
Franceand Belgium.In every country I
havebeento, I’ve beentold timeandtime
again, that if they don’t do something
about thedrugcaseswhich arecomingin,
they don’t knowhow much longer their
systemis going to continueto be able to
operate.

I think we canstartby looking at someof
the reasonsfor it and then I might offer
some solutions,not that these solutions
will get rid of it this afternoon.Maybe I
shouldcall themobservations,ratherthan
solutions.

First of all we, and I’m talking mostly
about lawyersmy age,andjudgesmy age,
peoplein the legislaturesmy age,do not
understandthe drugproblem worldwide.
Legislaturesall want to passmandatory
sentences.It makes for better talk on
Saturday mornings at the bus station to
summarilyannounce,"we arenow going
[votes in the legislaturewhetherit’s Ken
tucky or Nevadaor Florida, whereverit is]
to lock them up." That is good talk on
Saturday morning for a legislator, stateor
federal.

The problemis thatonly about 15%of the
peoplewho arearrestedondrug casesare
actually involved in the heinousaffair of

StanChauvin
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selling and distributing drugs. Most of
themhave,shareor sell a sniall amount,
but they arepicked up on the new man
datorysentences.Thereis no differentia
tion betweenNoreigaandsomeonewho
shareswith one of theirMends.

Secondly,mostjudgesand legislatorsmy
agedo not understandwhatdrugsareall
about. I would dare saya lot of themmy
age probably think you inject marijuana.
They don’t know a damn thing about it.
One of the contributionsI hopeI madeat
the National Judicial College in Reno
where I servedon the Board for.. 7 years
wasto start a coursetherecalled"Perceiv
ing Stereotypes,"and this is the way the
courseworked we had peoplecomeover
from the medical schooltotell judgesthe
properties,the reasons,the backgrounds
of different types of drugs.

Thenwehadsomeotherthings,becauseI
wantedthemto know, mostof themwere
out of thesamemold asI am, about the
sameageI am, I wantedthem to, in fact,
know it ispossible,highlypossiblefor a
personto come to courtin an undershirt
with long hairand a Harley-Davidson tat
too onhis arm - "keepmy gun or kill me"
belt buckle and a chain on hissidewith a
billfold, andstill beinnocent.That isnot
an indication of guilt, just the way you
look.

Most of them don’t know anythingabout
peoplewho areliving together and aren’t
married.They canresolvetheconflicts of
two corporations, but can’t do a damn
thing about a bunchof secondhandfurni
ture and a stereo-theysimply do notun
derstand these things. It’s not in their
background, peopleare sitting therethat
don’t know what’s going onthestreetand
it happenstimeandtimeagain.

So I think particularly at this time in the
drug situation,legislatorsandjudges of
my vintagedon’t understandtheproblem.
They think that treatmentis coddling.
Treatmentiseducation;peopleneedto be
told why not to usedrugs. The $50,000a
yearit coststo keepa personin peniten
tiary canpay for a lot of treatment.Weall
think in termsofsolvingthedrugcrisis in
this country by having more police of
ficers andprosecutors.That’simportant,
but I cantell you, we can havepolice
officers and prosecutorsholding hands
aroundthe entireperimeterof theUnited
Statesand it will not reduce the
availability of drugs.

Syntheticdrugshavetakenon. "Ice" has
replacedcrack. You haveto remember
that 5 years ago there wasn’t anything
known ascrackandnow it’s outof style
or goingoutofstyle. Iceistakingitsplace.

These are the elements for the storm
which I mentioned to you earlier. If we
don’t deal with thesheernumbers,the fact
that they mayrequiremandatorysenten
ceswhich aregoing to put pleabargaining
out thewindow.Courtswerenotdesigned
to try every case.That’s why sentences
historically have beenfrom 2 to 10 or
5-20.

There aregradationsof caseand if every
caseis a mandatory sentence,then the
possibilityof working out a solution to it
is going out a window. Why would a
personpleadguilty to the worst thingthat
couldhappento them,namely a sentence
in jail? So until the people who are
making the laws understandthat what’s
needediseducationand treatmentto try to
get to someof the root causes,it’s going
to continueto comein and cascadeonthe
courtsystem.A civil trial will besome
thing you public defendershave heard
about in law school,but haveneverseen.

The whole sentencing procedurewas
loadedwithout the mandatorysentences.
It’s gottennowwhereyouhavealmostgot
tohave a reservationtoget in thepeniten
tiary. It’s easiàrto get hotel rooms on
Derbyweekendthanit is sometimeto get
in the penitentiary.They’re all full. The
samepeoplewho want to lock them up
will walk right down the streetand vote
againsta bondissuefor a new facility.

The whole systemof criminal justice is
going to have to be revamped.Probably
on a percentagebasis, sheerpercentages
of population of about th right number
arein institutions, butnot the right people.
There are a lot of people there because
they areignorant. Therearealot ofpeople
who do not understandhow to copewith
societyandI’m tellingyoutoday, making
license plates won’t make them any
smarterwhen theygetout than whenthey
wentin.

The prisonsystemfails 70% of the time.
If anybodyin businesshadsomethingthat
failed that often, they’d fold. If you walk
down thehail of a penitentiaryandsee10
people,7 of them beenthereoneormore
times. Anythingthatfails 70%of thetime
hasto bechanged.So we arelooking at a
systemthatis afailure.

What arewedoing about it? We are en
couragingit, amplifying and making it
even bigger with mandatorysentences.
Many peoplewho get involved with the
criminal side of the law, needsome
guidanceandsomesort of treatment.

Talking aboutcoddling people,we just
got to find someway to treatbecatiseyou
can’thaveacriminal sentenceservedfor
everyonewho comesthroughthejudicial
system.It is a physical impossibility and
it isridiculous to eventhink about.

We puttogetherrecentlyaCrisisinCourts
Committeecommissionof the American
Bar.It was aresultof two thingsthereport
said.Firstof all wewereseeingthesystem
begin to creepjust a little bit, seeingit
begintostrainwhenwedidourownstudy.
The studywaspresidedoverby professor
SamDash of GeorgetownLaw SchooL
ProfessorDash,you mayremember,was
one of the lead prosecutorsin the Water
gateCommitteeof theSenate.Theircon
clusionafterholding hearingsall over the
UnitedStates,talking topeopleofall the
variousdisciplinesinvolved in the court
system,particularly police officers, was
that the crisis in the court is not the result
ofsilly decisionsor tricky lawyers,it isthe
result of two measurable identifiable
things.

One, an embarrassingly inadequate
amountofresourcesdevotedto thejustice
systems.I wasin Texasnot long ago, it’s
oneof my favorite states,and I talked to
somepeople.They made an analysisthat
in Texas theyspendmore money for yel
low paint to divide highway lanesthan
theydo onthe entirejusticesystem. Now
it will make the roadslook good, but it
won’t do much for reducing the crisis
which is there. Judge Martin would be
interestedto know theentire federaljudi
cial systemruns for just a little more than
oneB-l bombercosts.Sotheseabsolutely
meagerresourcesare making the system
contract, making it tillable to deal with
matters which arebeingput beforeit.

Sowhat do wedo aboutit? The first thing
thatI would propose,andhave doneon a
pretty consistentbasisandit had worked
pretty well is to increasebudgets to what
it would taketo run it. Most any agency
cangeta6%,lmaybe,evenl0%lncrease
without any great difficulty, but we are
looking at 300,400,and 500%increases
to bring the systemof justice up to be
even. To catch up, I believe that once
peopleknow what’s required, once they
canbe told, therewill beareactionto it.
I am firmly persuadedthe public, those
peoplewhoaren’t involved in it everyday
as we are, are now more interested and
more willing to do somethingabout sys
tem of justice than theyhave been in the
past,andwill do soin anenlightenedway.

Secondly,oncivil docketsandinsomeof
the matters of criminal case,alternatives
to the traditional roleof resolvingthe dis
pute.WehavetriedtheADRteclmiquefcr
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a long timeandwewereconcernedthat it
might work into a systemcivilly that the
poorfolks wouldhaveto go to ADR and
folks with moneywouldcontinueto use
the courts. Thó reversehas beentrue.
Now the transnAtional companies.thebig
computercompanies,thebigFortune500
companiesarecatchingontotheADR and
arefinding it most successfulin Califor
nis.

The "rent a judge" concepthascaught on.
The retired judges who rent themselves
outfor a fee to resolvedisputes.Iwas told
in NewYork not long ago by the headof
oneofthelargercorporationsinAmerican
they just resolved a case. They got a
decision in 90 days and in his opinion
savedabout $600,000in attorneysfees
andabout 4 yearsin time. Healso me
something else that was interesting. He
said,"Stan,you know clients are some
times disappointed, but never really
surprised. Theyknow pretty well goingin
what the resultsgoing to be. They know
who’s going to gethit with what."

ProfessorArthur Miller of Harvardmade
a study that showedover a periodof 20
years, from 1960-1980,the federal Con
gressalonecreatedover 200new federal
substantiative rights. Everything from
odometerroll backsto sexdiscrimination.
It could bestbe tannedthe substantiative
right of the month club. Each of these
provided you could go into the United
StatesDistrict Court and if successful
there, your lawyer would be paid. That
will not cut down on litigation. Are you
going to tell someclient for Christsake,
"I’d like to helpyou outbut I’m trying to
the best I canto keepfrom overworking
judges and the court officials." I know
you’re not going to do that. Why should
you?

War antdesksareopen24hoursaday.Is
that going to cut down? No. We have a
systemthat isdesignedto be userfriendly
and it’s going to continue to be that way.
Iliope in many of the civil casesthat the
statutes can be amendedto provide for
ADR. The market is goodandthe crop is
growingandit’s going to beharvestedin
a courtsystemthat can’t get to it andthat
iswhat we do notwant becausethe great
fallacyin people’smind is thatcourts are
there to decideissuesthat afternoon. That
isn’t true. It neverhasbeentrue, butmore
and more people, asmore of theserights
arebeing createdarefmding it out.

Still eventoday about 65% of thepeople
in America haveneverdealtwith a lawyer
or evenbeen incourt. So if wecanreduce
the load that’s there anduse theseother
techniques,I think it will be extremely
helpful. Most lawyerstoday whoareprac

ticing primarily on the civil side of the
docket aren’t aware of the crisis. Why
should they be?It’s not something that
comesup.

I spent a lot of time talking to the courts
and insurancepractice section of the
AmericanBarAssociationand theLitiga
tion Section,thesehave40,50,and60,000
members.The American Collegeof Trial
Lawyersandotherpeoplearesaying,"you
betterget involved in this!" It’s notsome
thing that is happeningto someoneelse
becauseyour caseis the one that’s going
to go!

We are getting a lot of help now. Our
commissionhasonit somepeoplethat are
well awarethat thecivil docket is the one
that’s going to fall first. We are trying to
find ways they canencouragetheir own
people to do what theycan to reduce the
civil load. We won’t beable to getahead
but it will free up some docketto try to
catch up a little bit.

I spenta lot of time lately, working on the
habeascorpusdeathpenalty reform-most
arenow convinced that our proposal to
moveit backand try to makethe trial the
main eventrather than the appeal. That’s
what we’re looking to, as a certifying
agency,in every state.50% of thesedeath
penaltycasesare setasideon habeascor
pus in the federalsystem.Well over 50%
of them, are as a result of the lawyer
incompetence,not maliciousness,incom
petence.You’re looking at a fellow who
has tried capitalcasesasa prosecutor and
defendedasa defender,but I am telling
you today I would come well into that
category of incompetentto try a capital
casebecauseI haven’t tried onesince the
law changedsodramatically.

There have beena few that were right
interesting.One of them the lawyer was
appointedand didn’t appeal the death
penalty.Theycalledhimupandaskedhim
why and he saidhe’d read the record and
he kind ofagreedwith the jury. They had
anotheronewhofiled a brief and cited no
cases.Theysaid in that jurisdiction they
usea "mirror test" to appoint lawyers.I
said, "how doesit work? They said,"hold
a mirror under their nose, if it clouds up,
they areokay." All this is free work they
were askedto do.Top fee was $1,500 -

that had to be for a prettygrizzly case.

Sowe aretryingtogetit backto where the
trial is the main event and if it is tried
properly in the first instance, then it will
give a lot more streamlining to it as it
reachesthe federalsystem.Just2 weeks
ago, I met with someof the people in
Washington- I’m not particularly inter
ested in being remembered as a person

that made a significant contribution in
being efficient in carry out the death
penalty - it just not somethingby nature
given to a cubbyhold to be checkedoff as
being efficient. Sowecanexpectit to be
as simple as someof the civil matters,
othercriminal matters,but that’s impor
tant andit’s there.

I invite you to look at the drug problem,
not as only as people who defend the
accused,but to look at thebroad spectrum-
what it’s doing to the system.Take my
word for it, it’s gettingworseeveryday.
The drug problemin this country is not
improving, it’s deterioratingby the day
andwe have to have new and innovative
ways to deal with it. If we work at it
togetherandif lawyerspointout theprob
1cm of it, then we’ll makea long step
towardsgetting it solved.

In closing, I’m delighted that Stan is a
public defender. I’m also happy to an
nounceI have anothersonwho’s a lawyer
- a prosecutor.I think oneof the greatest
linesI’veheardinmy3oyearsattheBar
waswhenStancameintheother nightand
said, "the Chauvinboys had a string of
acquittals this week, but you got to
remembermy brother’s a prosecutor."

It’s a greatpleasure to seeall of you this
afternoon. I wish for you the verybestof
everything. I commendyou for the work
you’re doing. You’re doing fine work. It
showsone can sometimeshave an idea
and it will come about. I was one of the
original incorporators of the public
defender’soffice in Louisville and on the
committeethathiredPaulTobin. I believe
in the systemand I believein what you’re
doing. Thankssomuch for letting mebe
partofthe program.Bestwishesto you.

STANLEY CHAUVIN, JR.
President
American BarAssociation
P.O.Box 1748
Louisvffle, Kentucky40201
502 585-4131

Stanis amemberoftheLouisvilleLawfirm of
Alagia,Day,Marshal4MintmireandChauvin.
Stanhasbeenparticularlyactivein thefleldof
court modernization,penal reform, obtaining
aidfor victimsof crimeand bail bondreform
which he considers of vital concern to all
citizens.
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WEST’S REVIEW

KENTUCKY COURT OF
APPEALS

FAILURE TO MAKE REQUIRED
DISPOSJTION

Davidson v. Commonwealth
37 K.LS. 7 at 6
June7,1990

The Court reversedDavidson’s convic
tion of theft by failure to makerequired
disposition. Davidson’s conviction was
basedon his failure to returnvideotaped
moviesto Video Attractions,avideorent
al company,pursuantto a rental agree
ment. Davidsoncontendedthat the tapes
had in fact beenreturned.Thetapesthem
selves were never located. The Court
stated asits holding that "...KRS 514.070
wasnot enactedto penalize the contrac
tual relationshipof debtor/creditor.We
areconvincedthat KRS 514.07wasused
by VideoAttractionsto attemptto collect
a debt...."

AUTOMATIC PAROLE
REVOCATION UPON

SUBSEQUENTCONVICTION
Boulderv.Parke
37 K.LS. 7 at 7
June 8, 1990

In this case,theCourtheld that Boulder’s
rightswere not violatedwhenhis parole
wasrevokedwithout a hearingbasedon
his conviction of a subsequentoffense.
The Court cited KRS 439.352,whichre
quires the paroleboardto revoke parole
uponrecommitmentfor anewconviction.
The CourtheldthatMorrisseyv.Brewer,
408 US.471,92S.Ct. 2593,33L.Ed.2d
4841972doesnot require a hearing in
thesecircumstancesbecause,underthe
statute,theparoleboardhasnodiscretion
as to whetherto revoke.

PROMOTING CONTRABAND.
USABLE AMOUNT

Commonwealthv. O’Hara
37 K.L.S. 7 at 8
June8, 1990

Appellant,an inmateat the StateRefor
matory,was indictedfor promotingcon
trabandin the first degreebasedon his
possessionof lessthana 10thof agramof
marijuana.The trial court diamiasedthe
indictmentstatingthat, becausethis was
not a "usableamount," it couldnot form
thebasisfor aprosecution.The common
wealth appealed.The Court of Appeals
reversed.

The Court held that the languagein KRS
520.010 that defines dangerous con
trabandas "capable of suchuseas may
endangerthe safetyor securityof a deten
tion facility..." doesnot require that to
sustain a conviction a "usable amount"
must be proven. "The legislaturecould
easilyhaverequired a usableamounttest
hadit sodesired."

El POSTFACTO
Lattimore v. Corrections

Cabinet
37 LL.S. 7 at 9
June 8, 1990

KRS 533.0602,which provides that a
sentenceimposed for an offensecorn-
mined while releasedon parole shallnot
run concurrentlywith any othersentence,
becameeffective in 1976. In 1980,while
releasedon parole from a sentenceun
posed for a crime committedin 1973,
Lattimore wasconvicted of a secondof
fense.Pursuant to the statute,Lattimore’s
sentencefor the secondoffensewas
deemedby Correctionsto run consecu
tively to his first sentence.Lattimorear
gued that this was an impermissibleex
postfacto applicationof thestatute.

The Court disagreed. In its view the
statutedidnotincreasethepunishmentfor
a crimecommittedbefore its enactment.
The statute "merely specifies when his
subsequentsentencesshall begin to be
served...."

STATUTORY PRESUMPTIONS
Collins v.Commonwealth

37 K.L.S. 7 at 12
June15,1990

KRS 218A.9906providesthat: "If any
personknowingly and unlawfully plants,
cultivates or harvests25or more plants of
marijuana,it shall be presumed that the
plantsof marijuana were plan±ed, cul
tivated or harvestedfor the purposeof
sale."Pursuantto this provision, Collins
was denied a jury instructionon themis
demeanor offense of possessionof
marijuananot for thepurposeofsale,The
Courtof Appealsheld that thiswaserror.
The statutorypresumption’spurposeisto
avoida directedverdictofacquittalonthe
"for sale" issuewhere25 or moreplants
are involved. However, it does not
preclude an instructionon the lessorin
cludedoffense.

KENTUCKY SUPREME
COURT

GUILTY PLEA
WAiVER OF RIGHTS

Commonwealthv. Crawford
37 K.L.S. 6 at II
May 24,1990

At hisPR proceeding,Crawford moved
to suppressevidenceof his prior coOvic
tion onthegrounds thathisguilty pleawas
obtained in violation of Boykin v.
Alabama,395 U.S.738,89S.Ct. 1709,23
L.Ed.2d2741969.The commonwealth
then introduced Crawford’s "Waiver of
Further Proceedingswith Petition to Enter
Pleaof Guilty," which specifiedthe rights

Linda West

ThisregularAdvocatecolumnreviewsthe publishedcriminal law decisionsof the UnitedStatesSupremeCourt,theKentuckySupremeCourt, and
theKentuckyCourtofAppeals,exceptfor deathpenaltycases,which arereviewedin TheAdvocateDeathPenaltycolumn,andexceptfor search
and seizurecaseswhich arereviewedin TheAdvocatePlain View column.
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* waivedby Crawford and wassignedby
him and the "Certificate of Counsel,"
signed by Crawford’s attorney, stating
that the indictmentandCrawford’srights
had been explained to him and that
Crawford’s rightswerebeing voluntarily
waived. The commonwealthalso intro
ducedthevideotapeof Crawford’sguilty
plea in which Crawford affirmedthat be
understoodhe waswaivinghis rights.

Viewing the totality of thecircumstances
theKentucky SupremeCourtstated:"We
hold that this record is adequateto show
that thepetitionerintelligently and know
ingly pleadedguilty." In theCourt’sview,
the tnal judge is notrequiredto readthe
defendant’s rights to him whenthedefen
danthas "waived thoserights by written
waiver, has acknowledgedhis signature
thereto, and has further acknowledged
that he understoodthoserights."

BATSONIEED-EXCLUSION OF
EVIDENCE/FIRST DEGREE
MANSLAUGHTER! OTHER

CRIMES/WITNESS’MENTAL HIS.
TORY/KIDNAPPING EXEMPTION!

MOTIONS IN IJMINE
Stanfordv. Commonwealth

37 K.L.S. 6 at 15
May24,1990

Stanfordobjectedto theprosecutor’suse
of peremptorychallengesto strike black
membersof hisjury panel.Thecommon
wealth then statedits "neutralexplana
tion" forstriking thejurors.TheKentucky
SupremeCourt held that the common
wealth’s reasonswere racially neutral
whereone juror was struckbecauseher
cousinhadbeenthevictim of a rapenur
der andwhereasecondjuror wasstruck
becauseof his flamboyantdressandbe
causetheprosecutorperceivedhim tobe
"slow." The Court rejected the defense
claim that thestatedreasonwasa subter
fugefor a raciallymotivatedperemptory
strike.

TheCourtheld that evidenceofferedby
Stanfordin supportof a showingof ex
tremeemotionaldisturbancewasproperly
excluded. The evidenceconsistedof
psychiatric testimony regarding
Stanford’slong-standinghistory of men
tal disorder. The evidencewasproperly
excludedbecausethe defensehadfailed
to givewritten notice, asrequired byKRS
504.0701,of his intent to introduce
evidenceof mental illness.Theevidence
was also irrelevant to a showing of ex
tremeemotionaldisturbancesince,under
McClellan v. Commonwealth, 715
S.W.2d 464 Ky. 1986,"extreme emo
tional disturbance is not establishedby
evidenceof insanityor mentalillness,but
requiresa showing of some dramatic
eventwhich createsa temporary emotion-

al disturbance...."Becauseno suchdistur
bance was shown, Stanfordwasnot en
titled to an instruction on first degree
manslaughterbasedon an extremeemo
tional disturbance,

Thetrial courtalsoactedproperlywhenit
admitted evidence that, when Stanford
picked up thevictim, a strandedmotorist,
and robbedandkilled him, Stanfordwas
driving a stolencaranduseda stolengun.
The Court stateswithout explaining, that
"[a]ppellant’s theft of the gun...andtheft
oftheautomobile...aresointerwovenwith
the commonwealth’s proof as to render
this evidenceadmissible despite the fact
that it tended to prove collateral tin-
chargedcriminalconduct."

The trial court correctlyexcludeddefense
evidenceregardingthepsychiatrichistory
of a jail cell informant. "[P]rior mental
trearmnentofa witnessisnot relevant asto
credibility unless it can be demonstrated
that therewas a mentaldeficiencyat the
timeof the testimonyor at the timeof the
matter about which the testimony was
given."

Stanford was convictedof first degree
robbery, murder, and kidnapping. The
Courtheld that Stanfordwas notentitled
tothebenefitof thekidnappingexemption
statutebecausehis interferencewith the
victim’s liberty exceededthat ordinarily
incidentalto the commissionof theunder
lying crimein that,insteadofreturningthe
victim to his own car aspromised,Stan
forddivertedhiscourseof travelandthen
forcedthevictim into a ditchwhereStan
ford shothim.

The trial courtdid not err in refusingto
rule on Stanford’s motion in limine.
"Whethertorule on a motionvi limine is
a matterwhich restswithin thesounddis
cretionof the trial court."

Finally, the Court held that the trial court
did not err in refusing to order a
psychiatricexaniin.tionof Stanfordafter
Stanfordattemptedtocommitsuicidefol
lowing theguiltphaseofhis trial. The trial
court took the testimonyof a nurse, a
psychologist,and apsychiatristwhosaw
Stanford following the attempt,and con
cludedonthebasisof their testimonythat
Stanfordwas competent.

HEARSAY/OTHER CRIMES
Barnes v. Commonwealth

37 K.L.S. Sat3
June28,1990

TheCourtreversedBarnes’convictionof
murderin the deathof hiswife. Barnes’
defensewas that theshootingwasan ac

cident.

As part of its proof, the commonwealth
introducedan affidavit of the victim ex
ecutedby her2 112yearsbeforeher death
in supportof a restrainingorder against
Barnes. In the affidavit the victim stated
that Barnes had threatenedto shoother.
The Court held that thisevidenceshould
have beenexcludedashearsay.The fact
that the victim’s statementwasswornwas
irrelevant. "At most a statementmade
underoathmight beregardedaspossess
ing agreaterdegreeof trustworthiness,but
such is not sufficient to overcome the
generalrule [excludinghearsay]."

The Court also held that error was corn-
minedin the admissionof evidencethat
the defendanthadassaultedthe victim
sevenyearsandagainfour yearsprior to
her death. "Acts of physical violence,
remote in time, prove little with regard to
intent, motive,plan or scheme;havelittle
relevanceother than establishmentof a
generaldispositionto commitsuchacts;
and the prejudice far outweighs any
probative valuein suchevidence."Justice
Wintersheimerdissented.

MULTIPLE REPRESENTATION
Conn v. Commonwealth

37 K.L.S. 8 at 5
June28,1990

In this case,the Court affirmed Conn’s
convictionbut reversedhis sentencebe-
causeof the failure of the trial court to
comply with RCr 8:301, The rule
prohibits multiple representation of in
dividuals chargedwith the sameoffenses
unlessthetrial courtexplainstothedefen
dants the possibilityof a conifict of inter
est andeachdefendantentersinto the
record a statementacknowledgingthat the
possibility of a conflict of interest has
beenexplainedto him and stating thatbe
neverthelessdesiresto berepresentedby
thesameattorneyashiscodefendant.The
commonwealthcontendedthat the trial
court’s failure to have the necessary
waiverenteredinto the recordwasharm
lesserror.

In Commonwealthv. Holder,705 S.W.2d
907 Ky. 1986,the Court heldthatfailure
toly with RCr8.301 is hanniess
unlessthe recordshowsa "possibilityof
prejudice."Applying Holder to Conn’s
case,the Court found no possibility of
prejudiceinthe guiltphase.Thetestimony
of all defendantswas consistent.How
ever,atthesentencingphase,theattorney
arguedformitigationof thecodefendants’
sentencesby offering Conn as an un
favorablecontrast.A conflict of interest
thusexistedat the penaltyphaseandre
quireda new sentencinghearing.
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* COSTS OF EXPERTSFOR
INDIGENT

Lincoln CountyFiscal Cowv. Depart
mentofPublicAdvocacy

37 K.L.S. Sat 10
June28,1990

This decision reversed the Court of
Appeals’ decision in Commonwealthv.
Lincoln CountyFiscalCourt,36 K.L.S. 1
at 2 1989. The Court held that KRS
31.2003wasnnarnhigucus in requiring
DPA to bear "expensesincurred in the
representationof needypersonconfined
in a statecorrectional institution." The
Departmenthadcontendedthat,asto per
sonsbeing tried for crimes committed
prior to their incarceration, the county
shouldbearthe expensesoftheir defense.
The Court rejectedtheDepartment’sposi
tion in view of the statute’s"clear and
uiiarnbiguousmeaning."JusticesLeibson
andGantdissented,

DOUBLE JEOPARDY. STATE AND
FEDERAL OFFENSES

Smithv.Lowe,Jr.
37 K.L.S. Sat 11
June28,1990

Smith was indictedfor thefederaloffense
ofdisablingamotor vehicleusedin inter
state traffic basedon his actof firing a
shotgun into a coal truck, killing the
driver. Although not an element of the
offense, the instructions to the jury re
quired a finding that Smith’s conduct
resultedin thedeathof the truck driver.
The jury acquitted Smith.

Smithwassubsequentlyindicted for mur
derof the truck driver in the PikeCircuit
Court. Smith soughta writ of prohibition
enjoining his prosecution on double
jeopardygrounds..

The Court agreedthatSmith’s acquittal of
thefederalchargewasabartohisprosecu
tionon thestatechargebecausethe federal
prosecution"requireda determinationin
consistentwith a] factnecessaryto acon
viction in the subsequentprosecution."
KRS 505.0502.JusticesWintersheimer
andVancedissented.

TRAFFICKING -

SECONDOFFENSE
Woodsv. Commonwealth

37 K.L.S. Sat15
June28,1990

Woods was convictedof trafficking,
secondoffense,and sentencedto anen
hancedpenalt,basedon hisearliercon
viction of misdemeanorpossessionof
marijuana.The record was uncon
trovertedthat Woods’ guilty pleato the
marijuanachargewasenteredin absentia

pursuantto RCr 8.284 andwithout the
affirmative showingof voluntarinessre
quired by Boykin v. Alabama,395 U.S.
238, 89 S.Ct. 1709, 23 L.Ed.2d 274
1969.TheCourt held thatits rules allow
ing the trial of misdemeanorsin absentia
do notobviate the federalconstitutional
requirements with respectto guilty pleas.
The Court additionallyheld that the Cir
cuit Judge, who had also served as the
District JudgewhoacceptedWoods’guil
ty plea,was not entitled to rely on any off
the recordknowledgehe had that he had
canvassedWoods’ Boykin rights with
him. If the judgedid rely on knowledge
outsidethe record,he wasrequiredunder
KRS 26A.0152to recusehimselL

Finally, theCourt held that, in any event,
a misdemeanorconvictionof possession
of marijuanamaynotbeusedto enhance
a subsequent trafficking offense. The
Court’s decision overruled Rudolph v.
Commonwealth,565 S.W.2d 1 Ky.
1978.JusticesVanceandWintersheimer
dissented.

DOUBLE JEOPARDY
Gradyv. Corbin

47 CrL 2091
May 29, 1990

In this case,traffic violations committed
by the defendant while intoxicated
resultedin a fatalaccident.Thedefendant
pleadguilty to the traffic violations andto
DUL The defendantwassubsequentlyin
dictedfor manslaughter.In a bill of par
ticulars, the stateindicatedit would rely
on thedefendant’s earlierguilty pleasto
provethemanslaughtercharge.

The majority held that the manslaughter
prosecutionwasbarredby theprohibition
againstdoublejeopardy.The Court noted
that the prosecutionwould not bebarred
underBlockburgerv. UnitedStates,284
U.S.299,52S.Ct.40,76L.Ed. 5201932
which asks whethereachoffenserequires
proof of a fact that the other doesnot.
However, the Court held that theBlock-
burger testwasinadequateto counteract
the risk that the statewould utilize a suc
cessionof prosecutionsto boneits case.
The Court insteadapplied the rule ex
pressedby it in Illinois v.VItale,447 U.S.
410, 100 S.Ct. 2260, 65 L.Ed.2d 228
1980that "the DoubleJeopardyClause
barsanysubsequentprosecutioninwhich
the government,to establishanessential
element of an offensechargedin that
prosecution,will proveconductthat con
stitutesanoffenseforwhich thedefendant
hasalreadybeenprosecuted."Justices0’-
Connor,Scalia,ICennedy,andChiefJus
ticeRehnquistdissented.

INTERROGATION
Illinois v. Perkins

47 CrL2I31
June4,1990

The Court held in this case that a law
enforcementagentposingasajail inmate
is not requiredto give Mirandawarnings
beforequestioninghistargetaboutacrime
with which the target hasnot yet been
charged.The Court held that, since the
targetdoesnot know he is being ques
tionedbyanofficer, the inherentcoercive
ness of custodial interrogationis not
presentand theprophylacticconcernsof
Miranda do not apply. JusticeMarshall
dissented.

INVESTIGATIVE DETENTION
Alabamav. White

47 CrL 2148
JuneU, 1990

In this case, the majority held that an
anonymous tip that a particularly
describedcarwould drive at a ertain time
from aparticularapartmentto a particular
motel and that therewould becocainein
thecarwasnotsufficientaloneto validate
stoppingthecar tinderTerry v.Ohio,392
Ui 1,88 S.Ct. 1868, 20 LEd.2d 889
1968.However, when the policedrove
to the sceneand observedthe predicted
behaviour this provided sufficient cor
roborationof the tip toprovide"sufficient
indicia of reliability to justify the inves
tigatory stop...."JusticesStevens,Bren
nan, and Marshall dissented.

UNITED STATES SUPREME
COURT

x
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INTERROGATION- MIRANDA
Pennsylvaniav.Muniz

47 CrL 2167
June18,1990

Thedefendantin thiscasewasarrestedfor
DilL Hewasthentakento a policestation
and videotapedwhile answeringques
tions concerning his name, address,
birthdate, age, weight, height, and eye
color. The defendant was also asked
whether he knew the date of his sixth
birthdayto which he answered"No." No
Miranda warnings weregiven.

The majority held that, except for the
question regardinghis sixthbirthday, the
defendant’s responsesto the questions
were not testimonial in nature since their
evidentiary value was limited to the
defendant’s demeanorincluding slurred
speechandhnpairedmusclecoordination.
Thus, Miranda warnings were not re
quired. However, the question as to
whetherthedefendantknewthedateofhis
sixth birthdatedid call for a testimonial
responsesincethedefendant’s inability to
answer the question had evidentiary
value. That question should have been
precededby Miranda warnings. Justice
Marshalldissented.

EXPOSTFACTOLAWS
Collinsv. Youngblood

47 CrL 2180
June21,1990

Youngbloodwas convictedof an offense
andsentencedto imprisonmentand a fine.
He sought a statewrit ofhabeascorpuson
thegrounds that Texaslaw didnot pennit
a sentenceof both imprisonmentand a
fine. At the time of commission of
Youngblood’s offense,Texas law man
dated a new trial in suchcircumstances.
However, following his offense,a statute
wentinto effectauthorizingTexascourts
to amendimproper sentencingverdicts
without remand.Pursuantto this statute,
Youngblood’s fine was vacatedand his
requestfor a new trial denied.

The U.S. Supreme Court held that this
application of the new statute to
Youngblooddid not violate the Ex Post
Facto Clause.The Court statedthat the
Clausewas not intendedtoprohibitmere
changesinproceduresimply becausethey
disadvantage an accused. The Court
delineated three types of changesin the
law which the Clauseprotectedagainst:
thosewhichpunishacts that werelawful
whendone,thosethatincreasethepenalty
for a crimeafteritscommission,andthose
that deprive an accusedof a defensethat
was available when the chargedoffense
wascommitted.

CONFRONTATION
Maryland i Craig

47 CrL 2258
June27, 1990

The Court held in this case that a
defendant’sright to face-to-faceconfron
tationmay takesecondplace to "an in
portantpublic policy." Specifically, the
Courtheldthat astate’sinterestinprotect
ing allegedvictims of child abusefrom
traumaresulting from testifyingface-to-
facewith their alleged abusersis a suffi
ciently importantpublic policy to justify
allowing the child to testify from outside
the courtroomvia television. However,
sucha denialofface-to-faceconfrontation
must be basedon evidencesupportinga
case-specificfmding of "necessity,"a
finding that the trauma to the witness
would stem from the presence of the
defendant,notjustthe courtroomsetting,
and finally, a finding that the trauma
would bemorethan"de ,ninimis."Justices
Scalia, Brennan,Marshall, and Stevens
dissented.

CONFRONTATION
HEARSAY

Idahov. Wright
47 CrL 2250

June 27,1990

In this case,the Court held that, in order
for hearsay statementsof allegedchild
victimsof sexualabuseto beadmittedas
"residual hearsay," the circumstances
under which the statementsweremade
must demonstrate"particularized guaran
teesof trustworthiness,"to bedetennined
underthe "totality of the circumstances."
In thecasebeforeit thestatements,made
in response to leading questions by a
pediatrician,lacked sufficient indicia of
reliability. Themajority alsoheld thatcor
roboratingevidence,such asphysical in
dications of abuse,are irrelevant to the
questionof admissibility but maybecon
sidered by a reviewing court aspart of a

harmlesserroranalysis.JusticesKennedy,
White, Blackmun, and Chief Justice
Rehnquistdissent

LINDA WEST
AssistantPublic Advocate
Appellate Branch
Frankfort

MATERIALS AVAILABLE

DPA MOTION FILE
INSTRUCTIONS MANJAL

The Departmentof PublicAdvocacyhascol.
lectedmanymotionsandinstructionsfiled in
actual criminal casesin Kentucky,andhas
compiled anindexofcategoriesofthevarious
motions and instructions. Instructions are
categorizedby offenseandstatutenumber.
Many motionsincludemanorandumof law.

CAPITAL CASES

Themoiion file containsmanymotionswhich
are applicableto capitalcases,andthatin
cludesmanymotionsfiled in capitalcaseson
non-capitalissues.

In additionto containingtenderedcapitalin
structions,the DPAInstructions Manualcon
tains instructions actually given in many
Kentucky capitalcasesfor both the gulltiln
nocenceandpenaltyphases.

COPIESAVAILABLE

A copy of theindexof availableinstructions
andthecategoriesand listing of motions is
free to any public defenderor criminal
defenselawyerin Kentucky.

Copiesof any of theactual instructionsare
freetopublicdefendersinKentucky,whether
full-time, part-time,contractor conflict.

Criminaldefenseadvocatescanobtaincopies
of any of the motions for the costof copying
and postage.EachDPA field office has an
entireret ofthe motions.

HOW TO OBTAIN COPIES
If you areinterestedin receivinganindexof
the categories,alisting of the availablemo
tionsor instructions,copiesof particularmo
tions,or instructions,contact:

TEZFA LYNES
DPA Librarian
1264Louisville Road
Frankfort, KY 40601
502 564-8006,ext. 119
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THE DEATH PENALTY
The ImpactofRaceon theImpositionoftheDeath Penaltyin Kentucky

‘We remainimprisonedby the pestaslong aswedenyits influencein the present"
-JusticeWilliam Brennan,dissentinginMcClekeyv kemp,481U.S.2791987.

freedomis... the white moderatewho ismoredevotedtoorderthantojusdcewho prefersanegativepeace,
which is the absenceof tension,toa positivepeace,whichis thepresenceof JustiCe."
-Martin IartherKing. Jr.

Like mostSouthernstates,Kentuckyonce
had "slave codes"which prescribed dif
ferent criminal penaltiesdependingonthe
race of the defendantandthe victim. For
instance,the rapeof a white womanwas
punishedby as little as 2 years if the
defendantwaswhite,butwith mandatoiy
execution if the accused was Afro-
American.

Evenafter theCivil War and thepassage
of theCivil Rights Act of 1866,Kentucky
courts continued to enforceracist laws,
including a restriction on testimony by
Afro-American witnesses,even when a
crimehad beencommittedagainstthem
by a whiteperson.

Kentucky was the only state to deny
blacks the right to testify during this
period. ThedefeatedSouthernstates,now
underUnion control, admitted suchtes
timony following passageof the civil
rights legislation of 1866. Kentucky,
though, had officially remained a Union
state. Thus, it was granted an autonomy
not extendedto the former Confederate
states.Many whiteKentuckians,although
pro-Union, were bitterly opposed to
emancipation,andrefusedto restructure
the legal systemto give Afro-Americans
equalrights.Ultimately, thefederalcourts
were forced to intervene to ensure the
rightof blacks to testify againstwhites in
the courts of Kentucky. Howard, Victor,
B.,BlackLiberationinKentucky,pp.131-
145 U.K. Press,1983.

"Judge Lynch"

Lynchings of blacks were also com
monplace in Kentucky during
Reconstructionand thedecadeswhichfol
lowed. In fact, a researcherhas recently
documented353 lynchingsin Kentucky,
a figure heacknowledgesasconservative.
Wright, GeorgeC., Ractal Violence in
Kentucky, 1865-1940L.S.U. Press,
1990.

Wright, ahistoryprofessoranddirectorof
the African and Afro-AmericanStudies
and ResearchCenterat the University of

Texas,haspublishedthe first studyof its
kindto targetthe racial patternsof a par
ticular state.Among the scoresof lynch
ings he describes is that of 18 year old
RichardColemaninMaysvilleonDecem
ber6, 1889.Coleman was suspectedof
rape and murder.His lynching presented
"a numberof the different aspects of
lynching Afro-Americans for rape: a
family member selected the form of
punishment,no one wore a mask, the
lynching occurred in broad daylight,local
citizens knew well in advancethat the
lynching would occur, and officials took
nostepstopreventthelynching"Id. at93.

Burned At The Stake

Although Coleman was taken to
Covingtonfor safekeeping,following his
indictmenthewasreturnedtoMaysville.
The victim’s family, who hadbeenmain
taining a vigil at thejail, boardedthe same
train compartment with him and the
sheriff for the trip back to Maysville.
Thousandsof peopleawaitedhis return,
and thesheriff turnedColemanovertothe
mobupon arrival. He was thenburned at
thestake.‘The mob thentook Colemanto
thepyre, which had beenselectedas the
executionsite severalweeksearlier. [The
victim’s husband] setColemanon fire, to

theroar of thecrowd.Hundredsof people,
from little children, who placed weeds
aroundColeman, to the elderly, con
tributedtothefire" Id. at 94. "Thecorpse
was eventually dragged through the
streets,andpeoplecut off fingers and toes
from it for souvenirs."Id

RacialViolenceToday

Echoesof this andother lynchings can
unfortunately still beheardin Kentucky.
InDanville,membersof a CentreCollege
fraternitystageda mockpublic hangingof
ablackmaninthefallof 1988. About40
studentswatched.1Crossburningshave
occurredacrossthe statein Hopkinsville,
Maysville,Louisville andelsewherein the
lastfewyearsinHopkinsvilleacrosswas
burnedm the yard of the local NAACP
chapterpresident.

The violence hasnot always been sym
bolic. In August1987 a GraysonCo. man
setfire to the homeof a biracialcouple.
He wa sentencedto only 6 months in
prison. In ToddCountylastyear,ahitand
run drivermoweddown three younggirls,
killing one.The driver"maderacialslurs
bothbeforeandaftertheincidetin which
three black girls were strucL"

Neal Walker

Kentucky DeathNotes

Numberof peopleexecutedsincestatehood 470
Numberof peopleexecutedin the electricchair 162
Numberof peoplewhoappliedfor the position of executionerin 1984 150
Numberof peoplenow on deathrow 26
Numberof VietnamVetcransondeathrow I
Numberof womenon deathrow 1
Numberof juvenilesondeathrow 1
Numberofinmateswhohaveconunittedsuicide I
Numberwhosetrial lawyershavebeendisbarredorhadtheir
licensesuspended 6
Numberof theselawyerswhoarenowincarcerated I
Numberwhocanaffordprivatecounselon appeal 0
Numbersentencedto deathfor killing ablackperson 0
Percentageof deathrow inmateswho areblack 20%
Percentageof Kentucky populationthat is black 7%
Numberof blackprisonerswhowere sentencedby all white juries 2
Numberof personssentencedto deathin Kentuckyand
laterproven innocent I
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Legal Lynchings tobe a waron the Bill of Rights.

The decade of the 1930susheredin a
drasticdeclinein the numberof lynchings
in Kentucky. Thiswas due in part to the
efforts of Afro-Americans, enlightened
state officials and organizationslike the
NAACP. The decline in the rate of lynch
ings, though, did not mean that blacks
were no longer being killed for crimes
againstwhites. Instead,Afro-Americans
beganto be summarily executedby the
state after sham trial proceedings.We
refer here to "legal lynchings." Wright
describes the development of this
phenomenon. "Whites manipulated the
legal system, ensuring that the vast
majority ofblacksaccusedof rapeormur
derreceivedthe death penalty,thesame
punishmentmetedout by the lynch mob."
Wright, p.12.luring this period andthe
yearsthat followed "countless numbersof
black men weretried in hostileenviron
mentswith judgesandjuriesconvincedof
their guilt before hearingany evidence.
Someof thesecasestook lessthan anhour
from startto finish with thejury noteven
leaving thecourtroomto deliberateon the
fate of thedefendant."Id.

Oneof thesecasesis describedin a recent
book writtenby KentuckylawyerPerryT.
Ryan, aptly titled Legal Lynching
Alexandria,l989*. Ryan’s book dccii
mentsthe trial of SamJennings,a black
manconvictedandsentencedto deathfor
raping a white woman in Breckinridge
County.Jennings’ executionin 1932 was
one of the last public hangings in the
United States.

The Executionof SamJennings

His caseis a story of an inadequatelegal
defense,of an all-white jury, of proce
durally barred appellate claims, of an
eleventhhour habeaspetition filed by a
volunteerlawyer, andof a last ditch effort
to declareJenningsincompetentto beex
ecuted.

If this sounds like a story which is
replayed in courtroomsacrossthecountry
today,considerthe political climate that
Ryan describes as existing during
Jennings’trial. "Citizenswho remember
Breckinridge County as it was in 1930
statethat there was a common feeling
amongthepopulation that it was time to
get tough with criminals." Ryan, p. 2.
Anothermanifestationof this"get tough"
attitudewasProhibition,thecompletena
tional illegalization of alcoholic bever
ages.The notionwas that the crimerate
would drop with thebanning of alcohol
togetherwith the imposition of harsh
criminal sanctionsin general.Somemay
seecontemporaryparallelswith the"War
onDrugs",whichmoreandmore appears

Many Kentucky readerswill recall the
1986sessionofthe General Assemblyand
thehurriedpassageof draconiansentenc
ing legislation euphemisticallycaptioned
the "Truth In Sentencing" bill. This
statute, which the Kentucky Supreme
Court hasuphe1dvenwhile rulingit to be
unconstitutional,waslargely theproduct
of outrage over the imposition of a life
sentencein a sensationalKentuckycapital
trial. SamJennings’prosecutionreminds
usthat this phenomenon,too, isnot a new
one.

In 1910,the GeneralAssemblyprovided
that all executionswould be carriedoutby
electrocution. Thus, the legislature
replacedthe traditionalmethod of public
hanging with a technologybelievedto be
morehumane- theelectricchair. The first
electrocutionoccurredthe nextyearin the
statepenitentiaryat Eddyville. As is so
frequentlythe case,though,a singlesen
sational crimeprompted the legislatureto
amendthe law. Following public outrage
over the rapeof a 9 year old Lexington
girl, the 1920 legislative sessionresulted
in an amendmentdirecting that convicted
rapistsbehung ratherthan electrocuted.
Before this amendmentwas repealed9
years later, 9 men werehangedfor rape.
In all cases,the victims were white. All
but oneof the defendantswere black in
theother casethe victim waspregnant.
SamJennings wasoneof thesemen.

Ryan’s book is a compelling accountof
Jennings’prosecutionand execution.He
wisely letsthe story tell itself by quoting
extensivelyfrom the trial transcriptand
legal pleadings.Ryan tells us of a black
man convicted of rape on the basis of
eyewitness identification testimony of
dubiousreliability. Jenningswasdefend
edby2 court appointedlawyerswho con
ferredwith him onetimeprior to triaL And
he was sentencedto die by an all-white
jury.

Aft-White Juries: The i93

It was this latterpoint which was oneof
the chief grounds advanced in a last
minutehabeaspetition. In hispetitionfor
habeascorpusrelief,Jenningsallegedthat
he was denied a fair trial in violation of
Section 11 of the KentuckyConstitution
and the 14th Amendmentto the United
StatesConstitutionbecause"in Breckin
ridgeCountymembersof hisraceareand
havebeensystematicallyexcludedfrom
the jury by reasonof their color."

A claimof improperjury selectionproce
dures had also beenraisedon direct ap
peal. However, the Kentucky Court of

Aprealsrefusedto review the assignment
since it was"precludedby Section281 of
the Criminal Code of Practice." Jennings
v. Commonwealth,40 S.W.2d 279, 280
Ky. 1931. Section 28 provided, in es
sence,that anychallenge to the composi
tion of the jury could be litigated in the
trial court but was not "subject to excep
tion" and could not be raisedon appeal.
id. at 280. This was true "[i]ndepen
dent...ofthe meritsof thequestion." Id.

While it was on the books, Section 281
effectively kept black defendantsfrom
litigating unconstitutionaljury selection
methods in the appellatecourts. Although
it wasoverruledlong ago,our courts con
tinue to rely on procedural bars to avoid
addressingthe claims of black deathrow
inmates.In Simmonsv. Convnonweal:h,
746 S.W.2d393 Ky. 1988,a black con
damnedinmatecomplainedon appealthat
the prosecutorusedhisperemptorychal
lengesin a racially discriminatingmanner
by striking 5of7 prospectiveblack jurors.
The Kentucky SupremeCourtrefusedto
review themeritsof his casefinding that
his objectionwasuntimely.

All-White Juries: The 1990s

Black men continue to be sentencedto
death in Kentuckyby all-white juries. In
fact, Kevin Stanford, a black youth
chargedwith murder and sexualassaultof
a whitefemale,wassentencedto deathby
an all-whitejury eventhough hewasonly
17 at the timeof the crime. If Stanfordis
executedhe will share much in common
with the 7 other juvenile executionscar
ried out in Kentucky this century.All but
one of the 7 juvenilesexecutedhavebeen
black,all wereconvictedof crimesagainst
whites 4 for raping,but notkilling, white
women, and all were sentencedby all-
white juries.

In anothercase,a black prison inmate
whoseconviction wasreversedon other
grounds was sentencedto deathby an
all-white jury whosemembersadmitted
duringvoir dire to beingbiasedagainstthe
defendantdueto hisattractionto thewhite
femalevictim. Onejuror "statedthat he
didnot like the fact that Groomsablack
manhaddevelopeda‘crush’ on thewhite
female victim." Another juror "also did
not approve of [Grooms’] ‘aff6ection’ for
the victim for racial reasons".

NoRaisonReversalsIn Kentucky

Of course,all this wassupposedtochange
in 1986, when the SupremeCourtruled
that a prosecutor’suse of peremptory
challengesto purgeAfro-Americansfrom
the jury violated the equal protection
clause.Batsonv.Kentucky, 476 U.S.79
1986. But little has really changedin
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Kentucky since the 1930s,for although
Batsonclaims are frequentlypressedon
appeal,notoncehasa Kentucky appellate
courtgranted relief.7

Barson may havebeenconceivedin this
state, but Kentucky judgesandprosecu
tors treat it as if it was stillborn. Our
appellate courts have never refusedto
creditaprosecutor’sjustificationforstrik
ing a black prospectivejuror, no matter
howtransparent,absurd or evensexist.In
a case from Paducah,prosecutorWill
Kautz strucktheonlyblack juror,explain
ing thathewantedanolderjury.Theblack
juror was35. However, hehad left a 25
yearold white femaleon thejury:

"The CommonwealthAtterneyexplained
he left heron becauseshewas attractive
andwould ‘pumphim up’during the frmaL"

The Court of Appealsheld that this wasa
race neutralexplanationand upheld the
conviction.White v.Commonwealth,No.
88-CA-765-MR, Slip Opinion at 5, un
published opinion decided April 14,
1989.

Black capital defendants have had no
more successin recent yearschallenging
theracial makeuofthe poolsfromwhich
jurors are drawn.

RaceStill Matters

In 1972 the Supreme Court effectively
struckdownevery deathsentencein the
country on the grounds that the penalty
was being inflicted? an arlitrary’ dis
criminatorymanner. The restseemslike
distant history, as Kentucky and other
statespassednew "refined" deathpenalty
statutes designedto eliminate dis
criminatory deathsentencingpatterns.

Ten years after the new enactment, re
searchersfrom the University of Louis
ville undertooka studyof its operation in
an attempt to divine whetheror not the
new statuteeliminatedtheoldracialdeath
sentencingpatterns.Vito, 0. andKeil, T.,
Capital Sentencing in Kentucky: An
Analysis of the Factors Influencing
Decision Making in the Post-Gregg
Period, 79 Journalof Criminal Law and
Criminology, p. 483 1988. Theyreach
the harsh conclusionthat Kentucky’sef
fort toestablisha rationalsystemof capi
tal punishment"has producedthe same
flawed,discriminatoryresultwhichchar
acterizesall of the capital sentencingsys
tems evaluatedduring the post-Gregg
periodto date."id. at 503.

The authorsconsideredall murderindict
mentsover a 10 yearperiod1976-1986.
Thisuniverseof 864caseswasreducedto

all deatheligible, or aggravated,murders.
Included among these cases were 104
deathqualifiedjury trials and 35 death
sentences.Acquittals were excluded.
Usingpresentencereportsandotherdata,
informationwasgatheredon theoffender,
the victim andthe offense.A total of 97
suchvariableswereaddressed.From there
the researchersusedsophisticatedstatisti
cal analysisto identify why somemur
derers went to death row while others
didn’t. The answerisrace. "In Kentucky,
blacks who kill whites have a generally
greaterrisk of arrivingondeathrow than
other murderers."Id. at 503. This was
attributed to prosecutorial decisions.
"[C]ontrolling for differencesin the ob
jective heinousnessof the offense,
prosecutorsare more likely to seek the
deathpenaltywhen a black kills a white
than in other homicidecases."Id.at 502.

A follow-up studyby thesameresearchers
has determined that Kentucky capital
juries also discriminateon the basis of
race in determiningwho lives and who
dies. Vito, 0. and Keil, T., Race,
HomicideSeverity,andApplicationofthe
Death Penalty: A Consideration of the
Barnett Scale, 27 Criminology, 511-534
August 1989. "When we examinedthe
entire pool of individuals who were
eligible for the death sentence,the com
bination of race ofthe accusedandraceof
the victim also helped determine who
would be sentencedto die. Blacks who
killed whites weresignificantlymorelike
lyto endup ondeath row." Id. p. 527.

Additionally, the follow up studycontains
furtherevidence that Kentucky prosecu
tors view black-on-white homicidesas
most worthy of the death penalty: "Our
equations also show that Kentucky
prosecutorsregard the murder of a white
by a black asanespeciallyheinousinfrac
tion of the law, independentof the objec
tive seriousnessof the homicide. Blacks
who kill whites are more likely to be
charged with a capital crime than are
othersi.e.,blacks who kill blacks,whites
who kill whites, and whites who kill
blacks.Indeed, noneof the whites who
killed blacks in Kentucky was charged
withacapital offense.Fourteensuchcases
met the legal qualifications for capital
prosecutionbut none was tried before
death-qualifiedjuries." Id. at527.

The study concludeswith a devastating
indictment of the impact of race on
Kentucky’sdeathsentencingscheme."In
Kentucky, raceis inextricably boundup
with thewayin whichthecapitalsentenc
ing processoperates."Id. at 528.’

The Kentucky studies were includedin a
comprehensivereviewofall suchresearch

on raceand capital sentencingrecently
conductedby the GovernmentAccount
ing Office. TheG.A.O. study, releasedon
February 27, 1990, found "a pattern of
evidence indicating racial disparities in
the charging, sentencingand imposition
of the death penalty after the Furman
decision."

While the United StatesSupreme Court
hasheld that such statisticalevidenceis
notsufficientto prove thatablack defend
ant’s deathsentenceviolates the federal
Constitution,t0ourstateSupremeCourt
has not beenpresentedwith a similar
claimbasedon the Vitc’Keil studies.

A Legacyof Shame

It is scandalous and shameful that the
deathpenalty in Kentucky isreservedex
clusively for killers of whites, that black
mencontinue to receivedeath sentences
at the hands of all-white juries in Ken
tucky, and that we acceptthe statusquo.

R. NEAL WALKER
Chief,Major Litigation Section
Frankfort
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* Legal Lynching: The Plight of Sans lea
nings by Perry T. Ryan is available for
$19.95 hardboundcover,$9.95softbound
cover+ tax, shipping and handling from
PerryT. Ryan,AttorneyatLaw, RL3,Breck-
wood, Hardinsburg,KY 40143 502 756-
2330. Printed by AlexandriaPress,Led
ngton. Theaurhordcsiatcdacopyofthebook
to theDPA library. Jrmay be borrowedby
contactingLibrarian,TezetaLynes.
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WAFORD CASE TURNS SPOTLIGHT ON RACIAL CLIMATE

SHELBYVILLE - Tosomepeople,theYarns
saWafordmurdercaseisassimpleasblackand
white. Waford,a 17-year-oldshoestoreclerk
who wasrobbedandslain in June,waswhite.
William Stark Jr., the 22-year-oldLouisvilie
manwhohasbeenchargedin thecase,isblack.
It was a distinction immediately evident to
somepeoplewatching a housefire in Shel
byvillein March.

When several newspaper and television
reportersshowedup andsomeonefound out
theywerein town tocoverStark’sarraignment,
severalpeoplebeganopenlyusingaracialslur
to referto Stark. And earlier this month, the
prosecutorin the casedrew a sharpreaction
from Starkandhisattorneywhenhe mentioned
in court that Waford was white.

Local officials insisttheir town of 6,000, be
tweenLexingtonand Louisville, is not racist
Otherssayracisminsuchcrirnesismoresubtle,
moreapartof asystemthat goesfartherthan
Shelbyville or ShelbyCounty. They sayour
legal systemis stackedagainstblacksin such
cases.By its very nature,the Wafordcasehas
generatedenormousinterest Waford, aSun
day school teacherand cheerleaderwho was
votedmost likely to succeedat Shelby County
High School, was bludgeoned in the head
several tines with oneor moreblunt objects,
including a stepladder. She died June 25.
Policesaid$269wastakenfromacashregister
at Maxie’s shoe store. Police later found
Waford’s wallet in a field behind the store.
Picturesfrom it hadbeencarefullyplacedon
free branchesin thefield, which ironically is
ownedby thejudgein thecase.

At onepoint,police werelooking forawhite
Satanworshiper, then releaseda composite
drawingof anotherwhite man theywantedto
question.Thenattentionfocusedforawbilcon
JohnHoward, a 6-foot-S black man, before
settling on Stark who is 5-foot-8. Starkal
ready faces537 yearsin prison after being
convictedof 26 robberiesand2 assaultsin
Louisville,35miles to the west.

Despitethe long sentence,Stark would be
eligible for parole in 12 years. But Steve
Mirkin, his public advocate,saidearlyparole
wasunlikely. "It’sapipedreamtothrnkhe
would have any typeof paroleafter 12 years-

probablynot until he is an old man,"Mirldn
said last week. Shelby County
Commonwealth’s Attorney Ted Igleheart
wantstoreducethe chanceofparolecomplete
ly. He hassaid he will ask that Starkbe ex
ecutedif convictedof murder.

Questionsaboutrace

Shelbyvilie is more racially mixed than many

towns in Kentucky. Mayor Neil Hackworth
saidthatat onepoint, blacksmadeup about25
percentof the town’s population.Thatpercent
agemight haveshrunksomein recentyearsas
the town has grown, he said.The black popula
tion of ShelbyCounty as a whole is about 15
percent,he said. Both Hackworth andPolice
ChiefJohnMiller said the town wasnot racist
"I’ll hold mycity up to anyin the state,"Hack-
worthsaid.

The Rev. Louis Colemanof ShelbyCongrega
tional MethodistChurch agreedthatracerela
tions in Shelbyvillegenerallyweregood, but
addedthatproblemsremained.Specifically,he
said,someblacksremaindistrustfulofthe court
system. "I have a woman whoevery Sunday
getsupinchurchandmakesanannouncement,
wheneveranyofouryoungladiesorgentlemen
are incarcerated,"he said. "She will say.
‘Please,pleasecheckitouttomakesurejustice
isdone,becauseShelbyvilleisShelbyville,and
it doesn’t changevery quickly." Coleman,
whoisblack, saidsuspicionsaboutthe Waford
casewere raisedwhenpeoplesaw the coin
posite sketch of a white man in TheSentinel.
News,thelocalnewspaper,thenreadthatpolice
attentionwasfocusingon a black man.

Millersaidlastweekthathe couldnotcomment
on the casebecauseit wasbeforethe court. But
atonepoint, after it becameknownthat police
hadablack suspect,Miller told areporterhe
hopedpeoplewould not stop calling with tips
aboutwhitesuspects,andvice versa.

Colemansaid suspicionsin the black com
munity grew strongerwhen Igleheart, in a
pretrialhearingApril 3, referredto Starkas
beingresponsiblefir the "beatingof ayoung
white woman to death,"petting emphasison
the word white. Mirkin objectedloudly, call
ing Igleheart’s statement "absolutely out
rageous."Igleheaxtsaidhe was trying to com
ply with Mirkin’s request to make the charges
againstStark more specific. "There was no
racial connotation to that whatsoever,"
Igleheartsaidlater. "We refer to black males,
whitefemales,youngwhite females.That’s a
standardpolicereferenceto a victim without
calling her name." Asked about Coleman’s
commentsaboutmistrustofthe courtsystemin
the blackcommunity,Igleheartsaid, "I’ve had
experienceswith LouisColemanbefore,andhe
canfind somethingracialin anyandeveryissue
thatcomesup." Mirkin said heknewnothing
about ShelbyCounty racerelations, but added
thatIgleheart’scommentin courtstill was out
ofplace. "I wasreallybotheredwhenout ofthe
blue ... he found it necessaryto stalethat the
victim waswhite. ‘What’s offensiveis notthat
the victim was white, but thatit seemsto matter
to the prosecutor." The raceissue hadbeen
raised before in court documentsfiled by
Mirkin. He argued that Igleheart was more
likely to seek the deathpenaltyfor Starkbe-

causehe is blackandWafordwaswhite.

Mirkin cites a studyon capital casesin Ken
tucky that saysthe deathpenaltyis morelikely
whenthe accusedkiller is blackand the victim
is white. The study considered458 casesbe
tween1976 and1986 in which someonewas
chargedwith murderandconvictedof some
crime. GennaroF. Vito, aprofessorof justice
administrationat the University of Louisville
whois co-authorofthestudy,said theworkwas
similar to studies done in other states. "It’s
prettyconsistentacrossstatesthat raceof the
victim- meaningmurderof a white - definitely
influencestheprobabilityofreceivingthedeath
sentence,"Vito said. "In somestateslike Ken
tucky, it’s evenfurther than that, it’S ablack
thatki]Isawhile.Soit’s the raceof theoffender
andthe raceof Victim."

Thestatisticaldifferenceshowsup at2 levels:
Prosecutorsaremorelikely to askfor the death
penaltyfor blacks whokill whites,andjuries
aremore likely to sentencethose blacks to
death. "It’s not that legal factors aren’t in
volved. They are,"Vito said. "But race be
comesan extralegal factor that’s also in the
mix. "The 2-part trial andall theseother pro
ceduresthat weredevelopedto eliminatedis
criminationfrom the deathsentencingprocess
do not appearto have workedwith regardto
race."

Will thetrial be moved?

IgleheartandMirkin agreeononepoint There
hasbeenagreatdealofpublicityabout the case.
Mirkin has not askedthat the casebe moved
fromShelbyCounty,buthe dearlyisconsider
ing the possibility. He asked for $3,500 to
conducta public opinion survey in Shelbyand
6 surroundingcounties to determinewhether
Starkcould get a fair trial "in this countyor
region." Igleheartarguedagainstthe request,
which he said was unprecedented. "The
publicity written and shown by the
metropolitannewspapersand television sta
tions hasreachedall sectionsof the stateand
evenout of state,"Igleheartwrote. "No other
county,even theremotestinEasternorWestern
Kentucky,would befreefiom or Immunefonn
the pervasivepublicity giventhis trial." Shelby
Circuit Judge HaroldSaundersdeniedthe re
questfor money for the survey. He has said the
trial would takeplaceno laterthanOctober.

ANDY MEAD, Lexington Herald
Leader,April 22, 1990,Reprinted by per
mission.

August,1990ffheAdvocate25



WHAT PROCESSIS DUE?
LegislativeChangesinKRS2028and theEffecton InvolutuaryHospitalizationof

MentallyRetardedCitizens.

Sincetheearly1980s,a sometimesnotso
quiet battle has been raging in the
courtrooms of this Commonwealthin
volving the rights of mentally retarded
citizens who are facing involuntary
hospitalizationin a mentalhealthfacility.
The 1990 Legislative Sessionproduced
House Bill 511 hereinafter H.B. 511,
which was signedinto law by Governor
Wilkinson. H.B. 511 significantly alters
the rights and procedures employed in
involuntary commitmentprocedures for
mentallyretarded citizens.Whilethemost
important changes will be discussed
below, the changes,asa whole,diminish
thoseprotectionstraditionallyafforded to
citizenswhoseliberty isthreatened.

BACKGROUND

The statutoryframeworkfor involuntary
commitmentofmentallyretarded adultsis
containedin KRS Chapter 202B.Prior to
H.B. 511,theprinciplefocusof 202Bwas
to grant, by referenceto KRS 202A, the
samerights and proceduresto mentally
retarded citizensasthosegrantedto men
tally ill citizens.SeeKRS 202B.050.H.B.
511 deletes 202B.050 and establishesa
new procedural framework.

BURDEN OFPROOF

Kentucky courts have traditionally held
theCommonwealthto the highest stand
ard of proofwhere a citizen’s liberty isin
jeopardy, holding that such a citizen is
entitled to the "same constitutional
protection as is given to the accusedin a
criminal case.Dentonv.Commonwealth,
386 S.W.2d 681 Ky.App. 1964. KRS
202A.076guarantees the beyond a
reasonabledoubt standardinmentally ill
cases.

In adopting H.B. 511, Section 152, the
Legislatureloweredthe standardof proof
necessaryto the constitutional floor of
"clear and convincing" evidence.SeeAd
dingtonv.Texas,441 U.S.4181979.As
such,at leastto its retardedcitizens,Ken
tucky has abandoned its traditional
protective stanceandeasedthe way to
mstitutionalizationfor that segmentof

societythe leastable to speakfor itself.

WHAT MUST BE PROVEN

KRS 202B.040containedthetraditional4
part test for determining who was ap
propriate for forced hospitalization. Its
criteriawerevirtually thesameasthosein
202A.026for the mentally ill. However,
H.B. 511, Section 7B alters the least
restrictive alternativemodeof treatment"
elementby adding"presentlyavailable."
While this change seemsinnocuous, it
doessuggestthat some individuals who
might otherwisehave found their way to
a less securegroup home settingas op
posedto hospitalizationwill be, in fact,
hospitalizedbecauseno group homebed
is "presentlyavailable."

WHO MAY PROVErr
In perhapsthe greatestjump from prior
procedure,ILB. 511 altersthetraditional
Commonwealthvs. Citizen formatH.B.
511, Section153 grantspartylike status
to"guardiansand Immediatefamily mem
bersofthementallyretardedrespondent."
It allows them to hire privatecounseland
to participate,cross-examine,and to ap
peal.ILB. 511,Section12allowsthemen
tally retarded respondent’s "parent or
guardian"to hire a mentalhealthprofes
sional who can participate in any ex
amination andsubmithis/herfinding. The
purpose of such provisions are, at best,
unclear. A family or guardianconcerned
with defending againsthospitalization of
the mentallyretardedrespondenthas al
ways had the right to hire anattorney[for
respondentiandtoparticipate in that man
ner.The sameistrueof thehiring ofexpert
witnesses.Party like statusgranted to
"guardiansand immediate family mem
bers" is only of value if the "guardianor
immediatefamily members" have an in
terest antagonistic to the mentally
retardedrespondent.As such,the mental
ly retardedrespondentmustnow defend
not only against the accusationsof the
Commonwealth,presentedpresumably
by an experienced and/or politically
popularcountyattorney,but alsoagainst
whomeverhis/herfamily retainsto insure
that he/sheis not released.

The propriety of such a situation have
beenaddressed,unfavorably,by theU.S.
SupremeCourt. In Young v. U. ex rd.
Vuitton et FiLc S.A., etal., 481 U.S.787
1987, the practice in FederalCourt of
appointingprivate attorneyswith a poten
tial interestin the outcome to prosecute
criminal contempt was struck down.
However, in Hubbardv. Commonwealth,
777S.W.2d 882Ky. 1989,ourSupreme
Court upheldthelong-standingpracticeof
hiring private attorneys to assist
prosecutors in criminal cases.The Court
was careful to distinguish Young, supra
due to the control maintained by the
Commonwealth’sattorneyover the case,
and precluded potential private
prosecutorsfrombeinginvolved inrelated
civil matters. 777 S.W.2d at 884. At
present, it seemslegally permissible to
stack the deck against the mentally
retardedrespondent.

WHO MAY DEFEND

In anothersurprisingshift from priorprac
tice,H.B.511 20 makesappointnientof
thepublic advocateamatteroflastresort.
Section20requiresappointmentof coun
selinall casesto continue"unlessrespon
dent retainsprivatecounsel"However,
appointmentcomesfrom a list of attor
neyswhohave"volunteered"to represent
mentally retardedrespondents.Compen
sation of the "volunteers"is determined
by referenceto KRS 620.1001a,thus
suggestinga limit of $250.00percase.

KRS Chapter 31.010 established the
Department of Public Advocacy and
therebyguaranteedthat indigent persons
"accusedof crimes or mentalstateswhich
[could] result in incarcerationor confine-
merit" would be representedby counseL
H.B. 511, Section20 obliterates the in
digency requirement and setsup a new
fund to pay attorneys regardlessof the
mentallyretardedrespondent’sresources.
The establishmentof the 620.100lXa
fund was necessarybecausethose offen
sescoveredby KRS Chapter620 would
never meet the definition of "serious
crime" contained in KRS 3l.1004Xb,
and, assuch,thosecitizenschargedsolely

Rob Riley
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* pursuantto the provisionof Chapter620
would neverhave been eligible for ap
pointment of counselpursuant to KRS
31.110 regardless of their indigency.
Since 31.010 would guaranteerepre
sentationto indigent mentally retarded
respondents,it appearsthat Section 20
was not motivatedby statutorynecessity
to insurerepresentationbut rather by a
separate and arguably mean spiritedob
jective.

The potentially troublesome aspectof
Section 20 is the potential for repre
sentationby well-meaning"volunteers"
who lack the training to be sufficiently
sensitive to the specialrequirementsof
involuntary commitmentof the mentally
retardedCases.The DepartmentofPublic
Advocacyregularlyconductstrainingon
involuntarycommitments,andthe Jeffer
son District Public Defenders’ Office
maintainsa staffattorney whoseprimary
responsibilityis defendingmentalhealth
commitmentcases.As such,statefunds
arebeing spentto train attorneystosit idly
by while state funds are spent to pay
potentially untrainedattorneys to repre
sentmentally retarded respondents.

Attorneys participating in the "volunteer"
plan should be aware of Rule 1.1 of the
Kentucky Rulesof ProfessionalConduct,
effectiveJanuary1, 1990.Rule 1.1 states:

A lawyer shall provide competentrepre
sentation to a client. Competentrepre
sentation requires the legal knowledge,
skill, thoroughness and preparation
reasonably necessaryfor the repre
sentation.

It isup to the appointing court, individual
"volunteer" attorney, the other members
of the Bar, and the Bar Associationto
insurethat the priniciple of Rule 1.1 has
meaningto that classof citizenleastlikely
to notice,complain, or vote.

WHAT HAPPENS IF HE/SHE WINS

In themost legally indefensibleaspectof
H.B. 511,thosewithparty likestatusdis
cussedabove may appealan "adverse"
decision.As above,third parties seeking
to defeat forced hospitalization needno
special standing, as an appeal from an
order of commitmenthas always been
available to theunsuccessfulrespondent.
WhatH.B.511,Section153andSection
22do is grant the family and theCommon
wealth the opportunityto appeal after a
jury verdict or other ruling against
hospitalization. The traditional concerns
of doublejeopardyarecertainly presentin
a systemthat effectively allows a dry run
throughthe proofwithout real penalty. In
Burks v. U.s.,437U.S. 11978,theU.S.
SupremeCourt held that:

[t]he Double Jeopardy Qauseforbids a
secondtrial forthe purposeofaffordingthe
prosecutionanotheropportunitytosupply
evidencewhich it failed to muster in the
flrstproceeding.437 U.S.at 11.

WhileBurksis admittedlya criminalcase,
fundamentalfairness should dictate a
similar result where the Commonwealth,
with theaid andsupportofprivate counsel
and privately retained experts, cannot
convince a jury that there is clear and
convincing evidencethat a mentally
retardedrespondentneeds"help" and that
the local ICF/MR is the best place
"presentlyavailable." Certainly, the con
sequencesof releasearedifferent in an
involuntary commitment case, and the
needfor correct legal rulings is para
mount, but the thirdpartystandingto ap
peal is notnecessarytoprovideassurance
that potentiallydisastrousmistakesdonot
occur. An appealright limited to theCom
monwealth would insure against inap
propriaterelease,although might still be
constitutionally suspect.Giving appeal
rights to the family, who might have to
make alternate plans for care and are,
therefore, not necessarilymotivated by
lofty idealsof justice and fair play, can
havenorealjustification,exceptto further
tilt the so-calledscalesof justice against
the mentally retardedrespondent.

An addedcomplication is the fact that it is
unclearif on appeal,the original"volun
teer" attorney must represent the
respondent’s interestpro bono, if at all.
Section 20, by reference to KRS
620.1001a,makesno referenceto ap
peals.KRS 31.1102b would guarantee
appellate counselin those "last resort"
caseswhere DPA is appointed, further
evidencingthe suppositionalulterior mo
tive behind the "volunteer"plan.

CONCLUSION

In sum, KRS 202B, as amendedby H.B.
511,will makeit moredifficult to success
fully represent the mentally retarded
respondent.In addition to those blatant
problems discussedabove, the statute is
rife with small faults, all of which work
against the interest of the citizen accused.
The terms used to describe these third
partieswith standingarenot uniform nor
are they defmed. H.B. 511, Section 14
relaxes the time periods for having the
hearings from 21 days, pursuant to
202A.071 and Kendall v. True, 391
F.Supp. 413 W.D. Ky. 1975,to 30days.
H.B. 511,Section4 envisions"voluntary"
admissions but nowhere is "voluntary"
dischargeauthorized. The list goesonand
on, and arguably pickier and pickier.
Nonetheless,for those citizens whose
liberty, however itis defined,isdependent
upon the procedures of H.B. 511, the
answer to the question, "How much

processis due?",is not what it was, not
whatit shouldbe,and,hopefully,lessthan
it will be in the future.

ROBERTA. RILEY
AssistantPublic Advocate
LaGrangeTrial Office
Oldhaxn/HenryfrrimbleCounty
300North First StreetSuite 3
LaGrange,Kentucky40031
502 222-7712

Systemfor PenalizingDrivers In
Jeopardy

FRANKFORT - The state’s system for
punishing persistenttraffic offenders has
been placedin jeopardyby a continuingdis
putebetweenthe legislatureandotherstate
officialsoveradministrativeregulations.

According to legislators,the so-calledpoints
system will expire. The Transportation
Cabinet and officials in Gov. Wallace
Wilkinson’s administration say the system
foridentifyingandpenalizingbaddriverswill
continue as usual. "The crucial issue is
whether or not we’re going to be able to take
the drivers’ licensesof peoplewho violate
traffic laws. We’re going to continueto do
that," said Doug Alexander, Wilkinson’s
press secretary. Pat Abell, Wilkinson’s
general counsel,said the issue probably
would haveto be resolvedin the cowls.

Administrativeregulations,the rules written
by stareagenciestoput lawsinto effect,often
are hardto fathom.But in this instance,the
issueis familiar to anyonewho has evergot
ten a speedingticket.

Kentucky, like most other states, assigns
points tovariousmoving violations. Failure
to stop for a school bus, for example, ii 6
points. Failureto ie1dthe right of way is 3
points.The accumulationof l2ormorepoints
in a2-yearperiodmeansdriving privileges
canbe suspendedforup to6months.The list
and procedurefor suspending licensesare
containedin administrativeregulationsofthe
TransportationCabinet.

But last year.the AdministrativeRegulation
Review Subcommitteeof the General As
sembly determinedthe regulation went
beyond the intent of the law. Specifically.
therewasa law that saidno points would be
assessedfor speedingon a rural interstate
highwayless than 10 mph overthe posted
limit. The cabinetcteateda regulationex
tending that exemptionto otherlimited ac
cesshighways, such as parkways.Under
anotherlaw, if an administrativeregulation
thatis found deficientisnotenactedinto law
bythe nextlegislature,it expires.Thelegis
lature enactedno new law on assigning

ASSOCIATEDPRESS
Reprintedby pennission,
July11, 1990.
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CURRENT STATUS OF DOE V. COWHERD AND
THE RIGHTS OF THE MENTALLY RETARDED

In 1982,the LegalAid SocietyinLouis
ville, Kentucky,filed aclassactionin the
UnitedStatesDistrict Court,WesternDis
trict of Kentucky, concerningadmission
to anddischargefromKentucky’sMental
RetardationResidential Treatment
CentersMRRTC. Thecasechallenged
theCabinetforHumanResources’redun
dantrefusal to provideexistingstatutory
protections to mentally retarded in
diVidUalsfacinginvoluntarycommitment
to institutions. In 1985, JudgeCharles
Allen concludedthatKentucky’spractice
of indeterminatelyplacing its retarded
citizensin statefacilities, without using
theexistingcommitmentprocedures,vio
lated the FourteenthAmendment’sequal
protectionguarantee.In 1986, the Ken
tucky GeneralAssemblyrespondedto the
courtorderby amendingthecivil commit
mentstatutestoexplicitly excludemental
ly retardedpersonsfrom the purview of
thecivil commitmentlaws. In November,
1986, JudgeAllen summarized the situa
tion "The 1986 Amendmentseffectively
eliminatedthe rights ofmentally retarded
personsto judicial hearingprior to the
involuntarycommitment."Theplaintiffs
successfullychallengedthe amendments,
obtaining a preliminary injunction and
partialsummaryjudgmentagainrequiring
the Cabinetfor HumanResourcesto pro
vide basicproceduralprotectionsto the
class of mentally retardedadults. The
Cabinet appealedto the United States
Court of Appeals for the Sixth Circuit,
asking the Court to uphold the 1986
amendments,which allowedparentsof
mentallyretardedadultsto "voluntarily"
committheir adult children,thereby cir
cumventingthe involuntarycommitment
procedures. The Sixth Circuit affirmed
JudgeAllen’s decisionandfoundthat,for
purposesof equalprotection,thementally
retardedaresimilarlysituatedtothe men
tally ill with regard to theneedforjudicial
determinationof the eligibility for civil
commitment.Therefore,theSixthCircuit
agreedthatequalprotectionrequiresthe
Commonwealthtoprovideajudicialhear
ing to the mentally retarded,either upon
admissionto an MRRTC or, if now corn
mined,whenthey reachadulthood.The
UnitedStatesSupremeCourtdeniedthe

Cabinet’spetitionfor a writ of certiorari
in 1988.As a result, the parties submitted
an agreedfinal complianceplan on Ge
tober 30, 1989, in accordancewith the
decisions of the United StatesDistrict
Court andthe Sixth Circuit Court of Ap
peals in Doe v. Austin now Doe v.
Cowherd.The plan would requireKen
tucky togive the samerights andproce
dures to the adult mentallyretardedper
son, with respectto involuntary commit
ment,asthestatealready givestotheadult
mentally ill. The complianceplan is cur
rently pending before JudgeCharles
Allen.

However, a new law governing the com
mitment of the mentally retardedwas
passedby theKentuckyGeneralAssemb
ly in its regular1990 sessionandsigned
by the governoron March 22, 1990.The
new law,HouseBill 511 HR 511 takes
effectJuly13,1990.Prior to HB 511, the
KentuckyLegislaturemandatedthat all
rights guaranteedby KRS 202A to men
tally ill personsshall apply to mentally
retardedpersons.KRS 202B.050. As a
resultof HR 511, that the referencein
KRS 202B.050 to KRS 202A, setting
forththerightsofthementallyill, hasbeen
deleted:the rightsandproceduresguaran
teedto mentally ill personsfacingcom
mitmentto a stateinstitutionunder that
chapterareno longer therebyguaranteed
to the mentally retarded.HR 511 makes
the following changes,amongothers,in
KRS 202B governing the civil commit
ment of mentallyretardedadults:

1 it deemsthe admissionofsomemental
ly retardedadults to be voluntary,
2 it prohibitsa"voluntary"admittedadult
from discharginghimselfor herselffrom
the institution
3 it lowersthe burdenof proof for com
mitment from beyond a reasonabledoubt
to clearandconvincingevidence;
4 it affordsimmediatefamily membersor
guardiansstandingto actaspartiesin the
involuntary commitmentof mentally
retardedadultsor in any .appealof an
adversedecision,
5 it attempts to preclude mentally

retardedadults from obtaining counsel
through the Departmentof Public M
vocacyassetout inKRS Chapter31.As
a resultof theamendmentsto KRS 202B,
the class of mentally retardedadults
facing commitmentonceagainlackpro
ceduralprotectionsaffordedto themen
tally ill. Theright of thementallyretarded
adult to the safeguardsfound in the civil
commitmentproceduresaffordedto the
mentally ill hasbeenlinpermissiblynar
rowed by the passgeof HR 511. As a
result,constitutionalissuesonceresolved
havearisen anew,causingtheplaintiffs to
seekrelief again from the UnitedStates
District Court, WesternDistrict of Ken
tucky.

On May 18, 1990, the plaintiffs filed a
Motion andMemorandumfor a prelimi
nary injunction and/or summary judg
ment. The Cabinet filed its responseon
June 22, 1990. State Representative
Robert Heleringer, attorney for Amkus
ConcernedParentsof Hazelwood,also
filed a responseto the plaintiffs’ motion.
The case is now pending before Judge
CharlesAllen.

KELLY A. MILLER
LegalAid Societyof Louisville
425 West MuhammedAll Blvd.
Louisville, Kentucky 40205
502 584-1254
1-800-292-1862

Ms.Millerhasactedasplainticowzselsince
thefiling ofthe1982 challeng,to theex.sting
statutoryproceduresfor involuntazycommit
mentcthementallyretardeSShewasales-
Lured speaker in a seminar on Involuntary
Commitment of the Mentally Retarded
presentedby the Departmentqepjj 44j..

vocacyon October19,1987, andhaswritten
previouslyforTheAdvocate.
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6TH CIRCUIT HIGHLIGHTS

BAIL

DotsonvCIark

In Dotsonv. Clark, 900F.2d776thCir.
1990, the Sixth Circuit joined the
majorityof circuits in holding that a bail
order pendingreview of a habeascorpus
petition is appealable.The Court stated
that the bail order is severablefrom the
merits, it conclusivelydeterminesthedis
puted questionand is effectively un
reviewable on appealfrom a prior judg
ment. The Court found no reasontodis
tinguishthe right to an appealbasedonthe
factthatthepetitioneris in stateor federal
prison custody or basedon whetherthe
appealis broughtby the stateor federal
government.

CONFESSIONSOF THE
MENTALLY RETARDED

UnitedSiatesv.Mackiln

The Sixth Circuit found no constitutional
impediments to the admission of confes
sions given by two mentally retarded
defendantsin United Statesv. Mackiln,
900 F.2d 948 6th Cir. 1990. Federal
agentswent to thehomeof the two defen
dants who hadbecomechief suspectsin
the investigationof a forgedendorsement
on a U.S. TreasurychecL They found
Mackim in front of the house. At the
agents’ request, Mackim gave them a
handwriting sample. The agentscom
pared it to the forged endorsementand
concludedthat Mackiln wasprobably the
forger. Mackiln had beentold he wasnot
underarrestandthathewasfree to walk
away from the interrogation. At the time
of Mackiln’s interrogation, co-defendant
Mack was inside the house. When the
agents finished speaking to Mackiln he
went insideand broughtoutMacL She
was also informedthat shewasnotunder
arrest,wasfreeto leave,anddidnothave
to answerany questions.After interrogat
ing Mack, the agentsaskedthe two to
come to their office the next morning.
They did soandwereagain advisedthey
were not underarrest and were free to
leave. They agreedto assistthe agentsin
preparing written statementsabout their

involvement in the forgery. An agent
wrote out thestatementswhich the defen
dants signed.Theyalsoinitialeda printed
paragraph that said their statementswere
voluntary andthatthey were freeto leave
at any time.

Expert testimonyrevealed that Mackiln
has a full scaleLQ. of 59, that he is not
able to readwritten instructionsandhas a
very severely limited capacityto under
standverbal instructions.Mack’s LQ. is
70.

The Sixth Circuit found that the defen
dants were not in custody when inter
rogated and, thus, the agents were not
required to advisethem of their Miranda
rights.

The Court also found the confessionsto
bevoluntarysincetherewasno evidence
that the agentsexertedanycoerciononthe
defendants.Therewasno evidencethat
thedefendantsdidnotunderstandthecon
sequencesof their actions. The Court
notedthat thedefendantshad thecapacity
to devise a schemeto defraud and con
cluded theyalsohad the capacity know
ingly to admit to having devisedsuch a
scheme.

The Court alsopointedout that "[w]hile it
would obviouslybe to the benefit of the
defendantsin this caseto view their status
asretardedindividuals as deprivingthem
of the freewill necessarytomakeavolun
tary confession,sucharule would notbe
in the interests of retarded citizens
generally,or of theseindividuals in other
circumstances.Confessionsare allowed
in evidenceas a concomitantof the free
will of individuals to make meaningful
statements.That samefreewill isthebasis
of a host of valuable concomitantsof
citizenship: theright to testify, therightto
conduct a defense,theright to makecon
tracts, andtheright to vote, for example.
If the retardedcitizensbeforeus in this
caseareto be treated as lacking the free
will necessaryfor making a valid confes
sion,by what logic could theynot alsobe
deniedtheother rights mentioned above?

...We believe that ... [mentally retardedi
defendantsshouldbeheld to thestandards
of other citizens, just as they should be
permitted thesameopportunities."

DONNA L. BOYCE
AssistantPublic Advocate
Frankfort

Donna Boyce

DETROIT JUDGE FILLS
SPOT ON APPEALS COURT

CINCINNATI - RichardF. Suhrheiniich,
a U.S. District Court judge from Detroit,
hasbeenswornin asajudgeon the6th U.S.
Circuit Courtof Appeals.

Suhrhcinrich,53, becamethe 14th active
judge on the Cincinnati-basedappeals
court, which handles appealsfrom all
federaldistrict courtsin Ohio, Michi-gan,
KentuckyandTennessee.

The court, which also has sevensend-
retired judges who handlesome cases,is
authorized for one more full-time
judgeship but has not beentold whenthat
position will be filled, court officials.

Suhrheinrichfills the vacancycreated
when appealsJudge Albert 1. Engel. of
Grand Rapids, Mich.. took the senior
semiretiredstatuslastOctober.

"I am grateful and humble. I hope I can
continue the work you’ve done sowell,"
Suhrheinrichtold fellow appeals Judges
Gilbert Merritt, David Nelson, Nathaniel
JonesaddGeorgeEdwardsaftertaking his
oath to serveon the court.

ASSOCIATED PRESS,Reprintedwith
permission.July 15,1990.
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PLAIN VIEW
Search and Seizure Law

When did you realize as a criminal
defenselawyer that our rights to privacy
under the 4th Amendmentwere dying?
For many, I am sure it occurred when
Illinois v. Gates,462U.S. 213, 103 S.Ct.
2317,76 LEd.2d5271983and United
Statesv.Leon,468 U.S. 897, 104 S.Ct.
3405,82 LEd.2d.677 1984 werewrit
ten in themiddle 1980s.Forsome,it may
have occurredupon readingin the Lexi
ngtonHerald Leaderon June 10, 1990
that drug czar William Bennettis "build
ing an electronic databaseof everyone
suspectedof drugdealing,not just those
arrested or convictecL" In that samear
ticle, the author noted that "the FBI this
spring won blanket permissionfrom a
federalappealscourttoorder from photo
storesduplicateprintsof films left by cus
tomersfor developing."

For many,I amsureit was the releaseof
theWashingtonPostABCnewspoll taken
on September6, 1987,Thatpoll revealed
an alarming bi-product of the war on
drugs.Forexample,it revealed that 62%
of our citizenry would give up someof
their freedoms in order to reduce the
amountof drug use in our country. An
alarming 67% would allow police to stop
cars at random to searchfor drugs.Most
appallingof all, 52%revealedthat they
would favor allowing police officers to
search without a warrant the homes of
personssuspectedof dealingindrugs.

Eventhemediahasfinally beguntonotice
that one of our cherishedfreedomsis
withering. Interestingly, I believethat the
mediahasbeenresponsiblefor perpetrat
ing one of the greatest myths of the
criminaljusticesystem,thatisthatnumer
ous criminals were being releasedfrom
jail and prison due to "legal tech
nicalities."The greatestlegal technicality
of all of coursewasthe 4thAmendment.
I havenoticeda dramaticshift, however,
among those in the not so liberal media
whonow with someregularityaresound-

mg thealarmconcerningthedeclineofthe
4th Amendment.In a recentLexington
Herald Leadereditorialof June 9, 1990,
after recounting numerous recent
SupremeCourt 4thAmendmentopinions,
the author stated"one wonders what
Americanpatriotsofthe revolutionaryera
would makeof theserulings, or of their
descendants’reactionsto them. Far from
rebelling, or even objecting, modem
Americansactually support the loss of
their security in their persons,houses,
papers, andeffects."

Certainly, during the yearsof authoring
this colunm,I have beenunder varying
degreesof distressat thecavalier attitude
displayedin caseafter caseby theUnited
StatesSupremeCourt. This distresshas
beenmadeall the more acute in recent
yearsasJusticesKennedyandScaliahave
joined the nowstrong majority whofavor
the rights ofgovernmentoverthe rights of
the citizens, particularly in the 4th
Amendment context. However, cases
such as Arizonav.Hicks,480 U.S. 321,
107 S.Ct. 1149,94 LEd.2d 347 1987
and the reluctanceof the Court to expand
the good faith section into warrantless
searchesand seizureshave continuedto
leave some room for hope. Having just
reviewedthecaseswritten sinceMarch of
1990,however,I now holdout little hope
for the continued vitality of the 4th
Amendment.A review ofthesecaseswill
reveal theextent to which the aboveisnot
an exaggeration.

Alabamav. White
47 CrL 2148

June13, 1990

The most alarming caseof them all is
Alabamav. White,supra.Itwas a casethat
I had some peripheral involvement in,
having read the pleadingsand sent my
thoughts to peoplewriting anAmicusbrief
for the National Associationof Criminal
DefenseLawyers. At the time that I read
thepleadings,I did not think that the issue

wasevenclose.Thus,I was shockedupon
findingthat sixmembersof the Court, led
by Justice White, had reversed the
Alabama Court of Criminal Appeals’
decisionfmding thatthe citizen’snghtsof
privacyhad beendenied.

The alarmingnature of this casecomes
from its applicability to everyday life.
OneCorporalDavis of the Montgomery
PoliceDepartmentin Alabamareceived
an anonymous telephonetip stating that
Vanessa White would be leaving her
apartment at a particulartime in a brown
Plymouth station wagon which had its
righttaillight lensbroken. The tipster fur
theredadded that shewould begoing to a
namedmotel, and thatshewould have an
ounce of cocaine inside a brown brief
case.The tipster obviously left no infor
mation regardinghow heor sheknewthe
facts underlying the allegation,or who
he/shewas.In responseto the tip, officers
stakedout a carmatchingthe description
given by the tipster. The officers saw
VanessaWhite leavethe apartment with
nothing in her hands. Shegot into her car
and drove toward the moteL The police
stoppedhershort of themotel, and asked
herif theycould look in hercar. After her
consent,the police found a lockedbrown
attache case.White then consentedto a
search of the attache casein which
marijuana wasfound.After her arrest,and
while beingbooked,cocainewasfound in
her purse.

Not surprisingly, the AlabamaCourt of
Criminal Appeals found insufficient
reasonablesuspicionunderTerry v. Ohio,
392U.S.1,88 S.Ct. 1868,20L.Ed.2d889
1968 a holding that the Supreme Court
of Alabamaupheld by denyingcert. The
United States Supreme Court however
granted certiorari in order to decide
whether"an anonymoustip may furnish
reasonablesuspicionfor a stop."

The majority held that in fact Vanessa

ErnieLewis

This regularAdvocatecolumnreviewsallpublishedsearchand seizuredecisionsof theUnitedStatesSupremeCourt.the KentuckySupremeCourt,
andthe KentuckyCourtof Appealsandsignificantcasesfrom otherjurisdictions.
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White’s privacy rights had not been
deniedherdue to the fact that there wasa
reasonable suspicion that she was in
volvedincrirninalactivity atthetimethat
shewas pulled overby the Montgomery
PoliceDepartment. TheCourt reliedupon
the fact that an anonymoustip had been
madeandthatthefactsofthat tip hadbeen
corroborated.While the Court found this
tobe a "closecase,"they relied uponthe
fact that a car was found matchingthe
description,that Ms. White got into the
car,andthat sheheadedin thedirectionof
the moteL

The Courtinferredthat an anonymoustip
alonecannotsupplyreasonablesuspicion.
Ratherjust like Illinois v.Gates,462U.S.
213, 103 S.Ct. 2317, 76 L.Ed.2d 527
1983, corroboration of information in
the tip is vital to supply reasonable
suspicion."[I]f a tip has a relatively low
degreeof reliability, more information
will be required to establishthe requisite
quantumof suspicion than would be re
quired if the tip weremore reliable."

JusticeStevens was joined by Justices
BrennanandMarshall in a short dissent
The dissenters focusedon the problems
with the majority’s holding, sayingthat it
wasopento great abuseby "anybodywith
enoughknowledgeabout a given person
to makeher a targetofaprank,or to harbor
a grudgeagainsther." The dissentersalso
questionedthe holding because"every
citizenissubjectto beingseizedand ques
tioned by any officer who isprepared to
testify that thewarrantlessstopwasbased
upon an anonymous tip predicting
whateverconducttheofficerjustobserved

[t]he 4th Amendmentwas intended to
protectthe citizensfrom the overzealous
and unscrupulousofficer aswell as from
thosewho are conscientiousandtruthful.
This decisionmakesa mockery of that
protection."

Onemust rememberthat Illinoisv. Gates,
supra,uponwhich themajority relieswas
a probable causecase.There, the police
had probable cause to believe that
criminal activity was afoot. Further, the
policewereableto corroborate theanony
mous tip in numerousdetails in order to
make the seizureof the defendantin that
casereasonableunder the totality of the
circumstances.It isa big step from that to
allow police on simply a reasonable
suspicion to interfere with the privacy
rights of citizens. This demonstratesthe
extent to which Terry v. Ohio,supra,has
expanded.

One interesting facet of this caseunad
dressedby the Court is that the anony
mous tip regarding the attachecasewas
notcorroborated by thepoliceprior to the

stopping.The tipsterstatedthat Ms.White
would be carryingcocainein a briefcase.
It would have appearedto me that once
Ms. Whitewasseenby thepolice without
a brief case that that would rebut the
suspicionthat she had drugs in a brief
case.Interestingly,theCourtdidnot touch
onwhat occurswhen the facts contradict
the anonymoustip.

Thisopinionalarmedtheeditorialwriters
from the Lexington HeraldLeader.They
stated"if the 4th Amendmentto the Con
stitution were alive and well, Americans
would beprotectedfrom suchpranksand
police abuse.An anonymousphone call
would notbeconsideredreasonablecause
for stopping and questioninganyone the
police choose.But the 4th Amendment,
and the5th, are becomingmerewords at
the handsof the Supreme Court these
days." LexingtonHeraldLeader,June22,
1990.Strongwordsindeed.

Michigan Depamnentof
StatePolice, et.aLv. Siiz

47 CrL 2155
June14,1990

The White casehasclear applicability to
our practice involving vehiclestops,par
ticularly DUI stops.TheCourt madeclear
not only in White but also in Michigan
Departmentof StatePolice,et.al. v.Sitz,
supra, that they were going to be very
receptive to interference with privacy
rights in orderto stopdrunk driving in our
country.

There, theMichiganStatePoliceoperated
a road block for approximately one hour
and 15 minutesprior to its being stopped
by anorder ofthecourt. During that period
of time,over100peoplewerepulled over.
Thepoliceused25 secondsperdriver, and
eventuallypulledtwopeopleoverforfield
sobrietytests, one of whom was thenar
rested for driving underthe influenceof
alcohol.Anotherpersondrovethroughthe
road block without stopping, after which
he was stoppedand chargedwith DUL

JusticeRehnquist wrote anopinion for the
five justice majority, holding that the
state’s useof a sobriety checkpoint was
notviolativeof the4th or the 14thAmend
ments.

TheCourt usedits familiar balancingtest,
borrowingfrom Brownv.Texas,443 U.S.
471979and UnitedStatesv.Martinez
Fuerte,428 U.S.543 1976.The interest
of the driversgoing through the check
point wasviewedas"light." The interest
of the statein deterringdrunk driving ob
viously wasviewedasstrong by the Court.
In the balance, "the state’s interest in
preventing drunken driving, the extentto

which this systemcan be reasonablysaid
to advancethat interest,andthedegreeof
intrusion upon individual motoristswho
arebriefly stopped,weighsin favor of the
stateprogram.Wethereforehold that it is
consistentwith the4th Amendment."

One interesting facet of the majority
opinionwas that strongevidencehadbeen
presentedandrelieduponbytheMichigan
trial court that suchsobrietycheckpoints
were an ineffectivemeansfor deterring
drunkdriving. Despitethat evidence,the
majority continuedtofind the state’sin
terestoutweighedtheprivacy interestsof
thosedriverswhowerebeingstopped.

JusticeBrennandissented,joinedby Jus
tice Marshall. He lamented that the
majority opinion allowed for the balanc
ing test to be used with no requirement
that individualized suspicionbe found
that a personwas engagingin criminal
behavior."Without proof that the police
cannotdevelop individualized suspicion
that a personis driving while impairedby
alcohol, I believe the constitutional
balancemustbestruck in favor ofprotect
ing thepublic againsteventhe ‘minimally
intrusiveseizures’involvedin this case."

JusticeStevensalsowroteadissentwhich
wasjoinedinpartbyJusticesBrennanand
Marshall. Justice Stevensattacked the
majority opinion for ignoring the evi
dencethat the sobriety checkpointwas
ineffective. He noted that in a Maryland
study, inwhich a larger databasehadbeen
used,suchcheckpointsarrestedonly .3 %
ofdriversandthat while suchcheckpoints
reducedaccidentsovera periodoftimeby
some 10%, the control county reduced
accidentsby 11%. JusticeStevenscom
plainedthat "the courtovervaluesthe law
enforcement interest in using sobriety
checkpoints,undervaluesthecitizen’s in
terest in freedomfrom random, unan
nounced investigatoryseizures,and mis
takenlyassumesthat there is ‘virtually no
difference’betweena routine stop at a
permanentfixedcheckpoint andasurprise
checkpoint."

JusticeStevens’dissentalsowentbeyond
the direct issuebeforethe Courtandput
the majority’s holding into the contextof
what hasoccurred to the4thAmendment.
"[U]nannouncedinvestigatory seizures
are,particularly when they takeplaceat
night,thehalimarkofregimesfar different
from ours; the surpriseintrusionupon in
dividual liberty is not minimal. On that
issue,my differencewith theCourt may
amount to nothing less than a difference
in our respectiveevaluationsof the impor
tanceof individual liberty, aseriousalbeit
inevitable source of constitutionaldis
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agreement."
WHY ARE AMERICANS WILLING TO SURRENDERTHEIR FREEDOMS?

One can expect that this decision will
result in numerous sobrietycheckpoints.
Perhapsthe only thing keepingthis from
occurringisthestrongevidencein the law
enforcement community that such
sobriety checkpoints are grandstanding
and highly ineffective.

Onealsowondershowfar the reachofthe
Sits opinionwill go.Can,for example,a
drugcheckpointbesetuponthestreetsof
our cities? After all, the interestof the
citizenundersuchcircumstancesis mini
mal underthe reasoningof theSits court.
Why wouldbeingstoppedin the streetbe
any moreintrusive thanbeing stoppedin
one’scar in the middleof the night? Can
a dog thenbeusedto sniff personsbeing
stoppedat the checkpoint?On the other
hand,certainly the interestof thestatein
"winning thewar on drugs" would be
viewedby theCourt asan interestheavily
infavorofsuchstopsinhighcrimeareas.

NewYorky.Harris
47 CrL 2024

AprH 18,1990

Both White andSits involvea seizureof a
personwhile driving an automobile, one
baseduponreasonablesuspicion,and the
other based upon "reasonableness."
While both are troubling, neithergo the
"core value"of the4th Amendment,that
is the home. Not so,however, with New
York v. Harris, supra,thenext caseunder
review. In this case,the police had prob
ablecausetobelievethat Harrishadkilled
a woman. Theywent to hishousewithout
a warrant,entered his home,readhim his
rights, after which he confessed.At the
policestation,hegavetwo more confes
sions, during the last of which he stated
that he wantedto end the interrogation.
While the trial court suppressedstate
mentsoneandthree, he allowedstatement
numbertwo, the first statementgiven at
thepolice station,to beadmittedatHarris’
trial.Harriswasconvictedafterwhich the
New York Court of Appeals reversed,
citing Paytonv.NewYork, 445U.S. 573,
100 S.Ct. 1371, 63 LEd.2d639 1980
and Brown v. Illinois, 422 U.S. 590
1975.

JusticeWhitewrote theopinionreversing
theNewYorkCourtofAppeals,joinedby
the now familiar otherfour membersof
theconservativemajorityTheCourtheld
that theNewYork Courtof Appealserred
whenit suppressedthestatementofHarris
onthegroundsthatit hadbeentaintedby
the Paytonviolation, that isby thearrest
of Harris in hishomewithouta warrant.
In doing so, the Court seriouslyunder
mined threeof the giant opinions of the
BurgerCourt in this area, Brcrwn v. 11-

linois, 422 U.S. 5901975,Dunawayv.
NewYork, 442U.S.2001979andTaylor
v.Alabama,457U.S. 6871982.In all of
thosecases,the Court had found that
whereapersonhadbeenillegallyarrested,
and where nothing occurredwhich at
tenuated thetaintof theillegal arrest,that
the subsequentstatementhad to be sup
pressed.The Court here carvedout a
majorexceptionto thatexclusioharyrule.
Ineachofthosecases,accordingtoJustice
White,therewasnotprobable cause."We
holdthat,wherethepolicehaveprobable
causeto arrestasuspect,theexclusionary

rule doesnotbarthestate’s useof a state
mentmadeby thedefendantoutsideofhis
homeeventhoughthe statementis taken
afteranarrestmadein thehome in viola
tion of Payton."

JusticeMarshallwrote a dissentthat was
joined by the now familiar other three
dissenters.He revealedinhisdissent,that
in New York an arrestwarrantdoesnot
issue until an accusatorydocumentis
filed, at which time anattorney must be
obtainedfor the defendantprior to being

The right of peopleto be securein theirpersotis,houses,papers,andeffects,againstunreasonable
seardiesandseizures,shall not beviolated,andno warrantsshall issue,butupon probablycause,
gu edby oath or afflnnation,andparticularlydescribingtheplacetobesearched,andthe persons
or thingsto be seized.

Soundfamiliar?It would to Americansof the late 1780g.

Freedflnaliy from the arbitraryapplicationof law metedourby King GeorgeIn’s occupyingarmy,
they refusedto acceptthe Constitution of theUnited Stateswithout awritten recognitionof what
RevolutionarytheoristThomasPainedescribedasthenaturalrightsof man.Includedin whatbecame
knownas theBill ofRights is the paragraphabove,theFourteenthAmendmentto theConstitution.

How odd it is, then, that Americansof the late l980s, manygenerationsremovedfrom their
forefathers’strugglefor liberty, raisednot awhimperas the U.S. SupremeCourt whittled awayat
Fowib Amendmentprotections.

Thecanthassaidpolicecanstopandquestionpeopleat randomon highways.Theycanstopand
detainpeopleat randomatairports. Theycanplantelectronicbeeperson vehicles.Theycan search
your garbageandspyon yourpropertyfrom theair withoutwarrants.Theycanseizeall assetsand
propertyof asuspect,evenbeforea trial andconviction.

Illegally obtainedevidencecanbe usedagainst apersonin court if thepolicedemonstrated"good
faith" whateverthatis in obtainingtheevidence.Undercoverpoliceagentscanobtainaconfession
from asuspectwithout informing the suspectof his rights.

Onewonders what Americanpatriotsof the Revolutionaryera would makeof theserulings,or of
their descendants’reactionsto them. Far fran rebelling, or even objecting,modem Americans
actuallysupportthe lossof theirsecurity in theirpersons,houses,papersand effects.

A 1989poll showedthat52%ofAmericans would allowpoliceto searchwithoutawarrantthehomes
ofsuspecteddrug dealers,even if their ownhomesweresearchedbymistake.67% of respondentsin
the poll favored allowing police to stop cars at randomto searchfor drugs,even if they werealso
stopped.And 62%sawnothingwrongwith giving up someof their freedomsto reducethe amount
of druguse.

It is surelytruethatillegal drug useand trafficking poseathreatto modernAmericansociety.But
this nationhasalwaysfacedthreatsof all kinds. It is in thefaceof suchthreatsthatweneed to be
mostvigilant in defenseof our liberty,becausethatis preciselythetime our freedomsaremostat
risk

It wasthatway earlyin thenation’shistorywhenCongresspassedthe Alien and Sedition Act, later
declaredunconstitutionaLIt was thatwayasrecentlyasthel950s whenSen.JoeMcCarthywaved
theredflag of communismin front of thenation. It will bethatway againin thefuture.

Make no mistake, thedrug threatis reaL It generatesviolence and death,and hasforced entire
neighborhoodsof air citiesto live in fear. It is thenation’sduty to restorepeaceandsafetyin these
streets.But wemustnot do so by sacrificingthe idealsandprinciplesof Americandemocracy.

Threatsto thenationwill comeandgo. But the greatestdanger,the onethat is alwayswithus,is the
lossof the individuallibertiesthatmakethis afreenation.

June9, 1990L gionHerald-LeaderEditorial. Reprintedby permissionoftheLezingtonHerald.
Leader.
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questioned. In the police department
underreview,it waspolicy to takedefen
dantsinto custodyprior to getting a war
rant,in violation of Payton.The obvious
rationaleisthat thepolicewantedtoques
tionthedefendlantapriortotheirhavingan
attorney.Onewould havepresumedthat
on this record,theflagrancy of themis
conductwould have led the Court to a
differentconclusion.However,according
to JusticeMarshall, the Court created
"powerful incentivesforpoliceofficersto
violatethe4th Amendment,"referringof
courseto thepolicedesiretoplaceadefen
dantin custodyin orderto obtaina con
fessionfromhimwithouthavingto appear
in front of a magistratewherehewould
obtaincounseL

An interestingfacetof this opinionisthat
in thepast thecourt hasheld allegianceto
bright line rules. If anything,Payton v.
NewYork, Dunawayv. NewYork,Brown
v.Illinois, andTaylor v.Alabamahadall
formedsucharule. Bycreatingthisexcep
tion, the majorityhasnow madetherule
fuzzy indeed.Now, ratherthandetennin
ing whether thereis a Paytonviolation,
which israthereasysincethepoliceeither
do or don’t have a warrantat the time of
thearrestinsidethehome,the trial courts
will becalledupontomakethedetennina
tion of probablecause.Whereprobable
causeis found prior to the entry of the
home,subsequentstatementswill bead
mifled.

Another practical consequenceof this
decisionis its applicationto third parties.
Assume that the police have probable
causeto arrest an individual.Do they then
haveauthority to arrest thatpersoninside
the home in order to obtain a confession
from him outside the home, or does
Paytonv. NewYork continue to condemn
that?If they do have such authority, is
anythinginplainview,including personal
effects of the third party seizable? One
trulywonders why theCourtsawtheneed
to disturb a simple line of casessubstitut
ing in its place this new rule.

Horton,. California
47 CrL 2135
.June4,1990

In the Harris case above, the Court
revisited somemajor searchand seizure
casesand carvedout of them a major
exception to their basic holdings. In the
nextcaseunderreview,Hortonv. Ca1for-
nia, 47 Cr.L. 2135 June 4, 1990, the
Court revisitsthe decisionof Coolidgev.
NewHampshire,403U.S.4431971,and
carvesout a new understandingof that
case,specificallyasit applies to the inad
vertence requirement of a plain view
seizure.

In this case,one Sgt. LaRault filed an
affidavit for a searchwarrant which
referredto theproceedsof a robbery, and
to weapons. The magistrate, however,
authorizedonly a search for 3 specific
rings that had beentaken in the robbelT.
Sgt. LaRault then searchedHorton s
housepursuant to the warrantand did not
find the 3 rings. What hedid find, how
ever,wasa .38, two stunguns a stun gun
hadbeenusedin the robbery, a handcuff
key the victim had beenhandcuffed, a
SanJoseCoin Qubbrochure the robbery
had occurredafter a showat the SanJose
CoinClub, and clothing which had been
identical to that describedby the victim.
At the suppressionhearingin this case,
Sgt. LaRault testified that while he had
gone to the house to look for the three
rings, he was also looking for all of the
other items that he endedup finding
during the search.

Coolidgev. NewHampshire,supra, had
held or at leastinferredthatin order for a
plain view seizureof evidence-to be ad
missable, the seizure had to have been
"inadvertent."Thus,apoliceofficerwhen
executing a warrant, could not go to a
particularplaceandattempttoseizesome
thingnotnamedin the warrant andjustilSr
it under the rubric of the plain view
seizure. Rather, in order to seizethe
evidence,it had to have appearedto the
officer unexpectedlyor inadvertently. As
noted in the appendix,some46 statesin
terpret Coolidgev.NewHampshire to re
quire inadvertencefor there to be a plain
view seizure.Patrick v. Commonwealth,
535 S.W.2d 88,89Ky. 1976 is listedin
theappendix of this decisionasincluding
Kentuckywithin those46 states.Justice
Stevens,however,wasjoined by a 7 per
sonmajority in readingthe inadvertence

requirementout of Coolidge v. New
Hampshire.Thus the plain view seizure
of evidencecannowbeconductedwithout
inadvertence.Inadvertencewas rejected
for 2 reasons:1 JusticeStevensthought
evenhandedlaw enforcementis best
achievedby looking at objective stand
ardsof conductratherthanthesuljective
mind of thepoliceofficer; 2 the require
mentof inadvertenceis not necessaryto
ensureagainstageneralwarrantbecause
that interestis alreadyservedby the par
ticularity requirementfor warrants,and
the requirement that "warrantless sear
chesbecircumscribedby the exigencies
whichjustifies initiation."

Following Horton, a warrantlessplain
view seizurewill requirethreeelements:
1 the officer cannot violate the 4th
Amendmentin gettingto theplacewhere
the evidencecanbe plainlr viewed; 2
"notonly musttheobject beinplainview,
its incriminatingcharactermustbealsobe
‘immediately apparent";3 the officer
must"also have a lawful rightof accessto
the object itself."

One other significantlimitationcontinues
to existon the plain view seizure.Where
the policeofficer fmds the itemnamedin
the warrantatthebegirmingof thesearch,
even where the officer expectsother
evidence to be in the houseor car, the
officer cannot then continueto searchfor
those expected items under the Horton
case.Ratherat that time thesearchwould
haveto end.

Justice Brennan wrote the dissenting
opinionjoined by JusticeMarshall. Ac
cording to Justice Brennan, Justice
Stewarthadbeencorrectinwriting inad
vertenceinto the plainview exceptionin
Coolidge v. NewHampshire,403 U.S.
443, 91 S.Ct. 2022, 29 L.Ed.2d 564
1971. That requirementwas necessary
due to the fact that the 4th Amendment
warrant requirementinvolves not only
that placesbenamed withparticularitybut
alsothat the things tobeseizedbenamed
with particularity. JusticeBrennan ex
pressedconcernthat if the inadvertence
requirementwere no longer present, that
thewarrantrequirementnamingthe items
to beseizedwould becomemeaningless.

Onepracticaleffectof thisdecision,how
ever,isthatpoliceofficers wilibe tempted
toobtainwarrantsto searchforoneortwo
items that they clearly haveprobable
causeto obtain.During theexecutionof
thatwarrant, they will look in areasother
than where the nameditems would be
expectedto be found, looking for other
items that they believemight bepresent.
That seemsto be invited by the decision
inHorton. JusticeBrennanin hisdissent,

August1990!TheAdvocate33



however, assumesthat the majority’s
opinion"should have only a limited im
pact, for theCourtisnotconfrontedtoday
with what lower courts havedescribedas
a pretextualsearch," which he assumes
would continue to be prohibited by
Coolidgev.NewHampshre,supra.

Iillnolsv. Rodriguez
47 CrL 2186

June21,1990

The Court revisitedyet anothercase in
Illinois v. Rodriguez,47Q.L 2186June
21. 1990.In United Statesv. Matlock,
415 U.S. 164 1974, the Court had held
that warrantlesssearchwas not illegal if
theofficers obtained"aconsentof a third
party who possessescommon authority
over the premises.Matlockhoweverhad
reservedthequestionof "whetherawar
rantlessentryisvalid whenbaseduponthe
consentof a thirdpartywhom thepolice,
at the time of the entry, reasonably
believed to possesscommon authority
overthepremises,but who in factdoesnot
do so."

In this case,one Gail Fisher lived for
severalmonthswithEdward Rodriguezin
his apartment.Shemovedoutafter taking
a key to the apartmentwith her. Later, the
police receiveda call from Gail Fisher’s
mother asking them to come to the
mother’s house.Uponarrival they found
Gail, who appearedto havebeenbeaten.
She said that she badbeen beaten at
Edward’s apartmentsand agreed to go
with thepolice to let them into the apart
ment. Gail went to the apartmentand let
the police in with her key. There,officers
found Rodriguezasleepon thecouch,and
found cocaine in plain view. He was
charged with possessionof cocainewith
intent to deliver. However,the trial court
found Gail to be "an infrequentvisitor"
and thus found that she did not have
authority to consentto the search.The
appellate court agreedand the Illinois
SupremeCourtdeniedcertoriarl.

JusticeScaliawrotetheopinion forthe six
justice majority. The Court reversedthe
opinionbelow andremandedto the lower
court. First of all, theCourtfoundthat the
statehadnotmetitsburdenofprovingthat
Gail Fisherhad commonauthority over
Rodriguez’ apartment and thus had
authority to consentto the searchof that
apartment.However, the Court did not
stop there. Ratherthe Court shifted the
focus to whether the police reasonably
believed that Gail Fisher had "common
authority" over the premises.After the
Rodriguezcase,trial courtswill becalled
upon to judge whether consentto search
existsbasedupon"anobjectivestandarth
would the facts available to the officer at
the moment ... ‘warrant a man of

reasonablecaution in the belief’ that the
consentingparty had authority over the
premises?Terry v. Ohio, 392U.S. 1, 21-
22 1968. If not, then warrantlessentry
without further inquiry is unlawful unless
authorityactually exists." In this case,the
Court remandedto the lowercourttohold
a hearing onthequestionofwhether the
police had a reasonablebelief in Gail
Fisher’sauthorityto consentto theentry
of Rodriguez’apartment.

Marshallwrotethe dissent.joined by Jus
ticesBrennanand Stevens.Marshall im
mediatelywentto thecoreissueinvolved
in theRodriguezcase,that isthe erosion
of thecorevalueof the4thAmendment,
the sanctity of the home. "‘[P]hysical
entryof thehomeis thechiefevil against
whichthewordingof the4thAmendment
isdirected.’"Marshallalsofocusedon the
fact that inStonerv.California, 376 U.S.
4831964,the courthadrejecteda hotel
clerk’s consentto a searchof Stoner’s
room. Finally, Marshall attackedtheuse
of the reasonablebelief standardwhich
henceforthwill beusedin thirdpartycon
sentcases."Wherethisfree floating crea
tion of ‘reasonable’exceptionsto thewar
rant requirementwill end now that the
Court has departedfrom the balancing
approachthat haslongbeenpartofour4th
Amendment jurisprudence is unclear.
But by allowing a personto be subjected
to a warrantlesssearchin his home
without his consentand without the ex
igency,the majority has takenaway some
of the liberty that the 4thAmendmentwas
designedto protect."

Florida v. Wells
47 Cr1. 2021

April 18,1990

One of the patterns for the decisions
during this period of time is revisiting
what appearedtobe settledopinions and
carving out exceptions that expand the
right of law enforcementto invade the
privacyrightsofcitizens.Floridav.Wells,
47 Cr.L 2021 April 18, 1990 is no ex
ception. There, Wells was stopped for
speeding,andthereafter arrestedfor DUI
at which time he was taken to the police
station.Wells wastold that his carwould
be impoundedand he consentedto the
openingofhis trunk. Duringthe inventory
searchofthe car, thepolicefound a locked
suitcaseand openedit where a garbage
bag full of marijuanawas found. The
Florida Appellate Courts condemnedthe
openingof the locked suitcaseand cer
tiorari wasgranted.

JusticeRehnquistwasjoined by Justices
Scalia,White,O’ConnorandKennedyin
overturning the decision of the Florida
Supreme Court. The Court revisits
Coloradov.Bertine,479U.S.3671987,

wheretheCourthadfirmly held thatcon
tainerscouldonly beopenedpursuantto
the explicit authorityof policeinventory
regulations.The Court rejectedthe in
ferencefrom Bertine that those regula
tions had to either call for every closed
containerto beopenedduring the inven
tory, or no closedcontainers.TheCourt
backedawayfrom suchabaight linerule
andinsteadstatedthat "a police officer
may be allowedsufficient latitude to
determinewhetheraparticularcontainer
shouldor shouldnotbeopenedin light of
thenatureof thesearchandcharacteristics
ofthecontaineritself...theallowanceof
the exerciseof judgmentbasedon con
cernsrelatedtothepurposesof an inven
tory search does not violate the 4th
Amendment."

Therewereno dissentsbut ratherwerea
numberof concurringopinionswritten by
the usual dissenters.Justice Brennan’s
concurrence was joined by JusticeMar
shalL He criticized the majority for in
cluding dicta in the caseregardingusing
discretion in inventory searchessaying
that suchdicta wasinconsistentwith Ber
tine. Justice Brennancriticized Justice
Rehnquist for casting "doubt on the
vitality" of the Bertine decision.Justice
Blackmum in his concurrencealso ex
pressed a concern similar to Justice
Brennan’s. He criticized the majority for
"doing more than refuting the Florida
Supreme Court’s approach,it is opining
about a verydifferentandimportantcon
stitutional question not addressedby the
state courtshere and not raised by the
circumstancesof this case."

JusticeStevensrepeatedhis criticism of
the Court for granting certiorari in the
first place."It is a properpartof the judi
cial function tomakelawsasanecessary
bi-productof theprocessof decidingac
tual casesandcontroversy.But to reach
outsoblatantlyandunnecessarilytomake
new law inacaseofthiskindisunabashed
judicial activism."

United Statesv. OjedaRios
47 Cr1.2059
May 2, 1990

Thiscaseinvolved the statutoryconstruc
tion of 18 U.S.C. 2510et. seq.,thefederal
wiretap statute. Here, the government
lawyer who wasin chargeof the surveil
lance misinterpretedthe wiretapstatute
thatextensionsof their surveillancecould
be obtainedwithout the sealing of the
tapesthat hadbeenobtainedpursuantto
the wiretaporders.The Court foundthat
this position taken by the government
prosecutorhad beena reasonableposition
totake,althougherroneous,andremanded
the caseto seewhetherthe government’s
"extension theory"hadbeenadvancedin
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the district court. If it had not beenad
vanced,then the explanationwas not a
"satisfactory" explanation, as that lan
guageexistsin the statutefor thedelaysin
thesealingofthetapes,andthusthetapes
would beheldto beinadmissible.

Minnesota,.Olson
47 CrL 2031

April 18,1990

The lastdecisionduring this timeperiod
is Minnesotav. Olson, 47 Cr.L 2031
April 18, 1990.Really, this is the only
decisionwon by a citizen andis a caseof
virtually no application to anyone other
thanOlson.

In this casethe policehad probable cause
to believe that Olson was involved in a
robbery/murder. Later they found out
wherehe was and surrounded the house
wherea woman and her daughter lived.
The police calledthehouseand talked to
the woman.During the conversation,the
police overheard a male voice say "tell
them Ileft." Thewomanthenrepeatedthe
words that the policebad overheard. The
policethenenteredthehouseandarrested
Olson in a closet. An hour later, at the
police station, he made an inculpatory
statement.

Justice WhiteS wrote the opinion of the
majorityjoinedbyJusticesBrennan,Mar
shall, Stevens,O’Connor, Scalia,and
Kennedy. Only Rehnquistand Justice
Blackmumdissented.The majoritycon
centratedon the questionof standing.
Olsonhadstayedovernightasaguestin
the house.That, accordingto the Court
was sufficient standingto challengethe
Paytonviolationcommittedbythepolice.
TheCourt concludedthat "Olson’s status
as an overnight guest is alone enoughto
showthathehasanexpectationofprivacy
in the homethat society is prepared to
recognizeas reasonable." The Court fur
ther deferred a Minnesota Supreme
Court’s detennination that therewereno
exigentcircumstances.JusticeRehnquist
and Blackmum dissented without
OOiL

This opinionis significant solelydue to
the clear expression that an overnight
guest has a reasonable expectation of
privacy and thus hasstandingto challenge
violations of his rights to privacy. How
ever, one must noticethat this is a very
similarcaseto NewYork v.Harris, supra,
detailedabove.Becausethe statehadnot
raised the Harris question below, the
court declinedto addressit suasponte.
However, it would appear thatthe Olson
casewould be coveredby the holding in
NewYork v. Harris. Thus, even though
Olson has a reasonable expectationof
privacy, his inculpatorystatementwould

still havecomeinbecausethepolicehad
probable causeto believethathebadbeen
involved in criminal activity.

Thus,eventheonecaseinwhich therights
of the citizen prevailed has as its
downside.

CONCLUSION

I donotrecall a term ofthe SupremeCourt
in which so many prior decisionswere
revisited, and the Court balanced
citizens’rights awayasextensivelyaswas
done during the October 1990 term.
While certainly in the past the decisions
allowing for searchesof students’lockers,
allowing helicopters to hover outsidein
our bedroomwindowsand ourbackyards,
allowing our garbage to be rummaged
through, allowing government employ
ees’ desks to be searched, have been
alarmingdecisions.The Court this time
truly outdiditselfin a shortperiodof time.

Am I exaggerating? Am I asking too
much when I askwhen did weall notice
that the 4thAmendment wasdying? The
Lexington Herald Leader certainly
noticed it this pastJuneof 1990. Com
mentatorsin the ivory towers have also
noticed.Two brief quotes will demon
stratethat the Herald Leaderis on target
in noticing what is occurring.Professor
LaurenceBennerinhis"DiminishingEx
pectations of Privacy in the Rehnquist
Court," 22 John Marshall Law Review
7951989statesasfollows:

"the threatto freedommay seemfarmthe
distance but as the recent decisionsof the
RebnquistCourtclearly signal,the horizon
israpidlyapproaching.Theinaplicationsof
a ‘national’ normfor ‘reasonableexpecta
tions of privacy’ determinedby a bare
majority of theCourtmadeupof only the
elite membersof societyis antitheticalto
thecommitmentto minority valueswhich
hasformedthe bedrockof America’s uni
queformofgovermncnt.Lookingbackthe
path which the assaultupon privacyhas
takenindeedconfirmsthewisdomof hofd
ing firm to the principle that the rightsof
eventhemostdespisedmembersof society
mustbe protected.Forawhile theerosion
ofFourthAmendmentprotectionbeganas
an attack on the rights of suspected
criminals,it hassteadilyencroachedupon
the rights of businessmen,public school
children,andnowpublic employees.Can
the rest of usbe far behind?’

MatthewLippmanin "TheDeclineof 4th
Amendmentjurisprudence,"11 Criminal
JusticeJournal2931989arguesthatthe
FourthAmendmentis virtually gone. He
statesthat "the 4th Amendmentis being
interpretedso as to have little practical
significancein protecting the rights of
Americansandhasbeenreducedto amere

symbolofpersonalfreedom."

KentuckyCourts have also noticed. In a
recentunpublishedcasein the Court of
Appeals,Peppery.Comnwnwealth,June
29,1990,JudgeLestersaidsomeremark
ablethings."SinceGates,the philosophy
of theFederalSupremeCourthastakenan
evengreaterconservativebent in that it
has disregardedmore of the fictitious
rightsof criminals in favor of the states’
function of providing protection to the
citizens."

In light of theeditorials,thepolls, and the
law review articles,it might dowell for all
of us to rememberthe wordsof Justice
Jacksonspokenafterhis returnfrom the
Nurembergtrials in the late 1940s,when
hesaidinhisdissenttoBrinegarv.United
States,338 U.S. 160, 1801949thefol
lowing:

"these[4th Amendmentrights], I protest,
arenotmeresecondclassrightsbutbelong
in the catalo of indispensablefreedoms.
Among deprivationof tights, noneis so
effectivein cowing apopulation,crushing
thespiritof the individualandputtingtsr-
rosineveryheart.Uncontrolledsearchand
seizureisoneof thefirst andmosteffective
weaponsin the arsenal of every arbitrary
government"

Soindeed,if the4thAmendmentisdying,
perhaps thewordsof JusticeJacksonwill
bereadbyourcourtsinKentuckyasthey
interpretareinvigoratedSection10of the
KentuckyConstitution.

Ernie Lewis
AssistantPublic Advocate
Director
DPA/Madison/JacksonCounty Office
Richmond,Kentucky 40475
606 623-8413

STRIPSEARCH
MOVING VIOLATION

OnNovember27,1989,theUnited States
SupremeCourtturneddown an appealby
Kentuckylaw enforcementofficials sued
for strip.searchingawomanchargedwith
operadnghercar withoutproperregltaa
tion or insurance.Thecourt, withoutcom
ment,let standarulingthatstrip-searching
peopleaccusedof minor traffic violations
generallyviolatetheir rights.
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THE JUVENILESEX OFFENDER LABEL
THENEWSCARLETLETfER?

In 1986,theKentuckylegislatureenacted
a pilot programfor treatmentof juvenile
sexualoffenders,KRS208.800- 208.850.
Becauseit iscodifiedundertheold code
4agIu numberratherthanincludedin the
newUnifiedJuvenileCodefoundinKRS
Chapter 600, its existencehas, until
recently,gone relatively unnoticed.Es
sentiafly,theCabinetfor HumanResour
cesCIIR is mandatedto setup a treat
ment programfor juveniles adjudicated
forsexoffenses.The decisiontoassignthe
child to this program is left to thediscre
tion of the juvenilecourt judge.An cx
aminationcifthjsstatuterevealsthatwhile
it offers the advocatesomepotential for
avoidingatransferto adultcourt,it carries
thepotentialtohurtmorethantohelp.

A juvenile sexoffenderis definedas "an
individual underageof 18 who hascorn
initted anoffenseunderKRSChapter5lO
or other offenses,when,within the discre
tion of the juvenilecourt judge as based
oncasehistory, thejudgedeemsthechild
in needofsuchtreatment."KRS 208.805-
1. Section 2 goes on to state that a
juvenile sexual offender becomesan
"eligible sexual offender" when the
juvenile court determines that the of
fender:

a is at least5 yearsolder than thevictim;
b usesphysical forceor threatof force,
expressor implied; or
c has a case history that provides
documentationof a long-termpatternof
sexuallyinappropriatebehavior."

Thestatutedoesnot indicateat what stage
of the proceedingsthis determination
shouldbemade.

Oncethe judgehas"usedhisdiscretion"
to determinethat a child is an "eligible
sexualoffender,"and the child has been
adjudicated asa public offender, the next
section,KRS 208.810pennits thejudgeto
refer the child for a treatment period of
"not less than two years" apparently
regardlessof the age of the child at the
timeofcommitment. CHRischargedwith
developingthe programKRS 208.815

anddevelopingindividualtreatmentplans
for all childrenrelegatedto theprogram.
No maximum length for treatmentap
pearsin thestatute.

In addition,thereisananalogousyouthful
offender sexualoffenderprovision set
forth in KRS 640.0304.It ties parole
eligibility tosuccessfulcompletionof the
208 basedprogramfor youthfuloffenders
who are treatedin a CHR facility rather
than trnsferred to the Corrections
Cabinet.

MichaelFoley, Branch Manager of Pro
gram Development and Training for
CHR’sChildrenResidentialServicesPro
gram developedthe programfor CHR
afterthepassageof the statute.Ms. Foley
based the programfrom a model
developedby theHennepinHomeSchool
PrograminMinneapolis,Minnesots.The
programisbasedonanationallyaccepted
model that was adoptedby the National
Counselof JuvenileCourtJudgesin 1988.
CHR’s program was implemented in
1988.

The sexoffender programitself is based
on a 24monthmodel.It involvesamulti
level approachto treatmentwithin the
residentialfacilities for children run by
CHR.Currently6 of the facilities have the
program.Participantsareinvolvedinboth
groupandindividual counsellin&AU the
facilitiesusethesameapproachincluding
onegroup homedesignedfor transition
ing participantsform the treatmentfacility
into the community. The model is based
on theconceptthat sexoffendersarespe
cial becausesexoffensesarea manifesta
tion of "addictivebehavior that oftencc-
cursafterthe offenderssuffersphysicalor
sexual trauma themselves."

Ideally, theprogram should involve com
munity-based treatment as well as
residentialtreatmentaccording to Ms.
Foley. Unfortunately,at this point only
JeffersonCounty has out-patient com
munity based programs specifically
designedto treat sex offenders. This
means that even though the statute

providesthattreatmentcouldbegivento
the committedchild in a community set
ting, the reality of the situationis that
virtually every child is going to be com
mitted to ResidentialTreatmentif desig
nateda sexoffender.In addition,4 of the
6 facilitieswith theprogramare locatedin
the Louisville areaso most children are
going to be uprootedfrom their com
munity and transferredto Louisville
making post-treatment transition that
muchmoredifficult. It alsoconflictswith
CHR’s avowed preference to treat
children within their own community
wheneverpossible even if the child is
involved in residentialtreatment.

According to Ms. Foley, the Cabinetis
doingall thatit cantoincreasecommunity
awarenessand to generate more com
munity basedtreatmentprograms.Sheac
knowledges thoughthat at this time the
residential component is the bulk of the
program.Thisappearstoconflict with the
model’s assumptionthat sexoffensesare
the result of addictive behaviorand of
fenders are "controlled" rather than
"cured,"requiringon-goingparticipation
in supportgroups or other out-patient
treatmentto preventrelapseafter dc-in
stitutionalization.

Anothertroublingaspectofthe piogram is the
requirementthat the child admit to the act.
Whenaskedaboutthe scenariowhereachild’s
case is on appealand the child is told by an
attorneynot to makeanyadmissionshouldthe
casebe retried,Ms. Foleyexpressedindigna
tion that a "public defender"would interfere
with the program. She felt that such advice
would underminetheentiretreatmentprogram.
Shealso Indicated that shewas unawarewhat
would happenif a child continuedto deny
culpability for two years-.-theminimumcoin
mitmentperiod.A youthful offender could be
returnedto courtand threatenedwith a transfer
to the CorrectionsCabinet.A public offender,
however,couldonlybe orderedto comply.Ms.
Foley concededthat there was no mechanism
in thestatuteto furtherpunishachild who did
notacquiesceto treabnentShe felt that the
statutewouldpermitindefinitecommitmentup
totheageofl9orperhapseven2l.Itshould
be noted that a non-sexoffender cannotbe
conamittedpastage18 exceptwherethechild
hasreached17 1/Zatcoinmitinentandcanthen
be committed for a year. See635.060.Prom
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CUR’sperspective,theIdealconiniitnmntwas
a youthful offender,sexoffenderlabel which
Ms. Foley said was the "bestmotivation for
treatment"sincethethreatofprison"putsalot
ofmotivation todowell in treabrent"

Ms. Foleywasalsodisturbedby pleabargain
lag which often renderedchildren statutorily
ineligibleforthesexoffenderlabel.Shefeltthis
was the "fault" of the defenseattorney.This
authorwastroubledby CUR’sassumptionthat
all childrenwhoareadjudicatedareguilty and
that all children who meadjudicatedof any
sexualoffensesmustbesick in preciselythe
saneway regardlessof theirparticularrolein
the offense.

Thestatuteappearstoraisemoreproblemsthan
it solves.Obviously, the lackof amaximum
commitmentlengthgivesriseto equalprotec
tion and vagueness/overbreadthchallenges.
Also quitetroublingis thefactthatthe commit
ting judge makesthe determinationto put a
permanentlabelonachildasanaddictwitha
lifelong, incurable diseasebefore CUR has
evenevaluatedhim orhetThis is compounded
by thelack of concreteguidelinesandthetotal
discretiongrantedto thejudge in making the
determination.Forexample,whatexactlycon
stitutes sexuallyinappropriatebehavior?
Thereis alsono indication as to whopresents
the evidenceand what the burdenof proof
should be. Thus the entire labelling process
appearstobeinherentlylackingin dueprocess.

At this pointin time notenoughchildrenhave
successfullycompletedtwo yearsof treatment
and thereforerecidivism could not be
measured.Also, the statuteis relatively us-
knownto many judgesandattorneysas it lies
outsidethe Unified Codesection.Ms. Foley
indicatedthatCHRdoesnotwantthe statuteto
bewidelyutilizedas theprogramdoesnothave
roomandis too new to handlealargeamount
of children. There are currently about 50
childrenin theprogrambut only about20 of
themareactual"208" commitments.Therest
areregularpublicoffendersplacedby CURand
mustbereleascdatage18.

CUR is hoping to implement somechangesin
the statute with the next legislative session.
Meanwhile,vigilantchild advocatesmaywant
to examinethestatuteandmakesomechanges
of theirown throughadvocacyandlitigation.

BARBARA EOLTHMJS
AssistantPublic Advocate
Post-ConvictionBranch
Frankfort

‘Note-KRS43934011requiresall adultsex
offenderstocompletethe CorrectionsCabinet
version of the program in order to become
eligible for parole. The legislativeguidelines
for theprogramare setforth in KRS197.400-
.440. A comparison of this program with
CHR’sjuvenileprogramwill be thesubjectof
a fidure article.

ASK CORRECTIONS
TO CORRECTIONS:My clienthasques
tionedmeaboutanewprocedureconcerning
the releaseof inmateswho havecompleted
theirsentences.

TO READER: The recentsessionof the
GeneralAssemblyrevisedKRS Chapter197
to createa new section to provide that the
Secretaryof the CorrectionsCabinetmaypar
mit the releaseof prisonerson thefirst dayat
the monthin which their sentenceswould es
pun.This would mean that regardlessof d
prisoner’sactual conditional release,mini
mum expiration,or niaxiniurnexpirationdate,
they maybe releasedon thefirst dayof the
month, i.e., if a prisoner’sconditionalrelease
dateis September16, 1990, thenhe may be
releasedon September1, 1990.

If the first day of the month falls on Saturday.
Sundayor a legal holiday, then arrangements
shculdbemadetoreleasethe prisoneron the first
workingdayfollowing the first of themonthi.e.,
if the first falls on Sunday,then arrangements
shouldbe madeto releasethe prisoner on Mcii-
day, theseconddayof themonth.

TOREADER:If a prisoner’sreleasedateis
on thefirst dayof the month, and falls on a

Saturday,Sundayor legal holiday, then he
wouldbereleasedor, that date.

TO CORRECTIONS:What if my client’s
actualreleasedatefallsonaSaturday,Sunday
orholiday?

TOCORRECTIONS:WhatIfmyclienthas
anoutstandingdetainerandarrangementsfor
his releaseto detainingauthoritiescannotbe
completeduntil afterthefirst of themonth.

TO READER: Arrangementsshould be
madeprior to the monthin which theinmate’s
sentencewill expire for the Inmate to be
releasedon the first of themonth,or thefirst
dayadministrativelypossibleafterthe first of
the month.ThisregularAdvocatecolumnrespondsto

questionsaboutcalculationofsentencesIn
criminal cases. Shirley Sharp is the
Correction’s Cabinet Offender Records
Administrator.For sentencequestionsnot
yet addressed,call ShirleySharp 502
564-2433,orDaveNorat,502564-8006.
Questionsmay be submitted to Dave
Norat, DPA. 1264 Louisville Road,
Franktrt KY40601

TO CORRECTIONS: When will this
change in procedure becomeeffective:

TO READER: This changewill be imple
mentedAugust 1,1990.

DO YOU NEED AN INDEPENDENT
FINGERPRINT ANALYST?

CONTACT:

LATENT PRINT ANALYSTS
of j!ruc-r, tw.

LQI. Te.cta antI Certfie1

JESSE C. SKEES
SARA E. SKEES

3293 Lucas Lane
5rankfart, Kpuucy 40601

502695.4678

Professionals ServingProfessionalsto the MinuteDeiail
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EVIDENCE IN CRIMINAL CASES
Looking attheNewEvidenceCode-Part II

Inpeachffient, Prior Convictions
andtheAbrogation ofJelt

Under the proposed Kentucky Rulesof
Evidence,theSupremeCourtofKentucky
isgoingto havetodecidewhetherit wants
to modify theimpeachmentby felonyrule
set outin Commonwealthv.Richardson,
Ky., 674S.W.2d5151984andwhether
it wants to do away with the impeach
ment/hearsaynile in Jetty. Common
wealth, Ky., 436 S.W.2d 788 1969.
Both ruleproposalson theseissuesrequire
seriousexaminationandconsiderationbe
causethey will bedeparturesfromcurrent
practice. Under the FederalRulesthe 6
methodsof impeaclunentare1 character
for truth and veracity[FRE 608a],2
prior actof misconduct[FRE608b],3
prior conviction[FRE 609],4 partiality,
i.e. interest, bias,corruption,orcoercion,
5 contradictionby otherevidence,and
6 selfcontradictionby prior inconsistent
statements.[FRE 801dlA andFRE
6 13]. Graham, Evidence, 2d Rev. Ed.,
Ch. 13, Section Bl, pg. 432]. The
proposed code covers all thesetopics,
generally assigningthe samenumberto
eachconcept.But there area numberof
changesfrom the federalrule.

1 General Rulesof Impeachment

KRE 607continuestheKentuckypractice
currentlyprovidedfor in CR43.07,which
allows anyparty, includingthepartycall
ing the witness, to attack that witness’
credibility. This section is significant
chiefly because of the Commentary,
which explains the generalapproach to
impeachmentfollowed by the drafters.
Following the example of the Federal
Rules, the drafters of the proposedKen
tucky Rulesdidnot intend to "provide an
exhaustivetreatmentof the law relatingto
impeachmentand rehabilitation of wit
nesses."To forecloseany argumentthat
the listing ofsomemodesof impeachment
implies the abrogation of others, the
drafters have madea clear statementthat
any relevant impeachmentevidencecan
beadmitted,subjectto thespecific lirnita
tions setout in the various impeachment

provisions. Thus, evidenceof bias,inter
est, corruption,or coercion can be intro
duced despite the absenceof any par
ticular rule authorizing such impeach
ment.[KRE, 1989FmalDraft, Rule 607,
Commentary,p. 58].

2 Character Evidence

Evidenceof the character andconductof
a witnessaregovernedby KRE 607,608,
609,404,405and4l2.Acriminaldefen
dant is always allowed to introduce
evidenceof goodmoralcharacter or of a
particular trait that is germane to the
charge.[KRE 40la1]. The Common
wealth may introduceevidenceon these
issues,but only after the defendant has
"opened the door." The Commentaryto
KRE 404 makesit clear that the prosecu
tion may not introduce evidenceof the
defendant’scharacter during its casein
chief. [KRE 404, Commentary, p. 24].
For thoserare occasionsinwhich thechar
acter of theallegedvictim of the crime is
important, KRE 404a2 allows
evidenceof a pertinent trait of character
except for "criminal sexual conduct"
cases.The prosecutionis, of course, al
lowedtorebut this evidence,butonly after
the defendanthas injectedthe issueinto
the case.A specialprovisionconcerning
homicide casesallows the Common
wealth to introducethe"charactertrait of
peacefulnessof the victim" to rebut the
evidencethat the victim was the "first
aggressor." [KRE 404aX2].

According to the Commentary, KRE
404adiffers from the federalrulesonly
by allowing useof evidenceof "general
moral character"in addition to evidence
of "pertinenttraits." The drafters could
fmd no good reasonfor denying an ac
cusedhislong heldrightto defendagainst
acriminal chargeby introducingevidence
of goodmoral character.[KRE 404,Corn
mentary,p. 25].

The Rape Shield Rule is set out in KRE
412. Subsectiona of that rule provides
that in any criminal prosecutionunder
Chapter510of the PenalCode,whether

forcorn,letedact,attempt,orconspiracy,
"reputationoropinionevidencerelatedto
thesexualbehaviorofanallegedvictim is
notadmissible."However,someevidence
of particularactsmay beadmittedunder
certainconditions.Uponwritten motion
filed no laterthan 15daysbeforethedate
the trial isscheduledto begin,thedefense
mayintroduceevidenceof1 pastsexual
behaviorwith personsother than the ac
cused in order to show that the accused
wasnot "the sourceof semenor injury,"
2 past sexualbehaviorwith the accused
on the issueof consent,or 3 "any other
evidencedirectly pertainingtothe offense
charged."Thewritten motionrnustbeac
companiedby a written offer of proof. If
the trial courtdeterminesthatthe written
offer of proofmeetsone ofthe exceptions
set out in Subsectionb, then the court
"shall" conduct a hearingin chambersto
determine the admissibility of the
evidence.At this hearing,witnesses,in
cluding the prosecutingwitness,may be
called.If thecourtfinds that theevidence
the accusedseeksto offer isrelevantand
that the probativevalue outweighs the
dangerof unfair prejudice, the evidence
canbeadmittedat the trial, butonly "to
the extent an order made by the court
specifiesevidencewhich may be offered
and areaswith respectto which thealleged
victim may be examinedor cross-ex
amined."

Rules 405 and 608 are similar in their
discussionof themethodsofprovingchar
acter. Rule 405 providesthat in all cases
where evidenceof characteror traits is
admissibleawitnessmay testifyeitheras
to generalreputation in the communityor
as to his or her personalopinionon the
issue.The prosecutionmay, on cross-ex
amination,examinethe witness to seeif
thewitness"has heardof or knows about"
specific instancesof conduct. However,
the statemaynot askthesequestionsun
less there is a "factual basis" for the in-
quay. Rule 405 represents2 departures
from previous KentuckyLaw. It allows
personalopinion testimony concerning
characterandit allows thecross-examiner
toexan,inethewitnessto seeif thewitness
has heard of or knows from personal
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knowledge specificinstancesof conduct
that couldcastdoubt on thevalidity of the
witness’ opinion.The previouslimitation
to what thewitnesshadheardwasrejected
as unrealisticand pointless. EKRS 405,
Commentary,p. 28].

Rule 608a carriesoverthe generalrule
by providing thatthe credibility of a wit
nessmay be attackedor supportedby
opinion or reputationevidence.The
limitationsarethat theevidencemayrefer
only to characterfor truthfulnessor un
truthfulnessandthat evidenceof truthful
character may be introducedonly in
responseto an attack on the witness’s
veracity. Evidenceofspecific instancesof
a witness’sconductintroducedfor attack
ing or supportingcredibility may not be
provedby extrinsic evidence.However,
the trial court may,in its discretion, allow
a cross-examinerto inquire into seciflc
instancesto determinethe witness char
acterfor truthfulness or untruthfulnessor
to determinethe character for truthfulness
or untruthfulnessof anotherwitnessabout
whom the witnesshas testified.Again, a
factual basis for the inquiry is necessary.
[KRE 608b].

3 PrIorConvictions

KRE 609ais acombinationofCommon
wealth v. Richardson,Ky., 674 S.W.2d
5151984 andthe federalrule. Therule
allows introductionof evidenceconcern
ing prior conviction for the purposeof
"reflecting upon the credibility of a wit
ness" if thecrimewaspunishableby death
or imprisonmentfor 1 yearor moreunder
the law under which thewitness wascon
victed,or if thecrimeinvolved dishonesty
or false statement, regardless of the
punishment.The trial court mustdeter
mine thattheprobative valueof admitting
the evidenceon the issueof credibility
outweighsits prejudicialeffecton theop
posingparty. The identity of the crime
maynotbediscloseduponcross-exarnina
don unlessthewitnesshaddeniedconvic
tion. The witness retainsthe option of
disclosingtheidentity ofthepriorconvic
tion. The evidencemay be elicitedfrom
the witnessor provedby introductionof
public records.Prior convictions more
than 10 yearsold may not be admitted
unlessthe trial court determinesthat the
probativevalue of the convictionssub
stantially outweighs their prejudicialef
fect.

To the extentthat the proposalretainsthe
Richardsonrule, which limits impeach
ment evidenceto the fact ofprior convic
tion, theproposal is an improvementon
the federalrule. And the requirementof
balancing probative value against
prejudicein everyinstancecontinuesthe

rule that was set out in Richardsonbut
which hasnotoftenbeenfollowed.The 10
year time limit is a welcome stand
ardization. By creating a presumption
againstadmissibilityfor convictionsmore
than 10yearsold, the rulewill changethe
situationinwhich onedivision of a circuit
court follows the 10 year limit while
anotherdoesnot. The problem with the
rule is that there is no sound basis for
impeachingwith prior convictionsthat do
not relateto honesty.

In the literature talkingabout this problem
there are a number of well thoughtout
discussionsof the problemsof impeach
ing with any type of felony. The most
concisestatement of the problem was
somethingI heardfrom anotherlawyer
when I was talking about this proposal
with him. This attorney simply askedthe
question "What doesa convictionfor hit
ting someonein theheadhaveto do with
the ability to tell the truth?" The treatise
writers and the commentatorsmake the
samepoint in moreinvolved arguments.
Althoughthereis at leastsomebasis for
usingconvictionsinvolving falsehoodas
impeachment,therereallyisno excusefor
usingjust any felony. There isno histori
cal basis for a belief that a person con
victed of a felony is lessworthy of belief
thananyother personbrought into court.

At Common Law, disqualificationas a
witnesswas a partof the punishment for
thosefelony convictionsthat didnotresult
in thedeathofthedefendant.Severalcom
mentators believe that the theory that a
convictedfelon isunworthy of beliefis an
after-the-fact rationalization made up
after the disqualification rules wereaban
donedin the 19thCentury.[4 Weinstein’s
Evidence,Section 60902, p. 58]. Ac
cording to Weinstein the theory that all
convictions are relevant to credibility
dependson 2 assumptions:1 a person
with a criminal past has a bad general
character, and 2 a personwith sucha bad
generalcharacteristhesortof personwho
would disregardthe obligation to tell the
truth on the stand. [Weinstein, Section
60902,p. 59]. The problems with these
assumptionsare that they predicate the
witness’s unreliability on the basis of a
singleact, whichmaynotbe typical of the
witness’ character and on conclusions
which logically do not hold up. As
Weinstein notes, the assumption that
crimes of violence are probative of
credibility "becausea personconvictedof
assaultisabadman,andabadmanisalso
a Ikar, doesnot hold water." [Weinstein,
Section 60902, p. 59]. The problem is
magnified when this rule is appliedto the
criminal defendant,because"uncharged
misconductevidence[which necessarily
includesprior convictions] will usually
sink thedefensewithout a trace." [Im

winkelried, Uncharged Misconduct
Evidence,Section 1.02, p. 4 1984].
There is no sound legal, logical or
psychological basis for KRE 609 ascur
rently written. The arguments that im
peachmenthasalwaysbeendonethis way
and that the defendantshouldbe treated
no differently from other witnessesare
weak supports. Impeachmentby prior
convictionsaearsto be simply another
method ofpunishingthosewhohavebeen
convicted of crimes.

With the adoption of the new rules, Ken
tucky has an opportunity to abandonil
logical andunjustrules andto buildon the
experienceof the federalrules.This isone
of the instancesin whichKentuckyshould
strikeouton its own.Therein nojustifica
don for impeachingany witness with a
prior crimethat doesnot involve lying to
somegovernmentalagencyor someper
son in authority. The fact that the defen
dant punched someonein the nose, or
even shot someonewith a pistol, has no
real bearingon his willingnessto tell the
truthin a particularcase.Impeachmentby
proofofprior felonyconvictionshouldbe
rejected asan archaicpractice unjustified
by logic or experience.

A strongercasecanbemadefor impeach
ment by prior convictions for perjury or
giving false statements in an official
proceeding.A personpreviously con
victedfor disregardinghisoathto tell the
truthis morelikely to disregardtheoath
in other proceedings.Therefore, thecourt
should revamp impeachment by prior
convictionsrulesby enactinga rule that
will allow impeachmentby prior convic
tions only where those prior convictions
involve perjury, misrepresentation, or
false statementgiven underoath in an
official proceeding or any branchof
government. This is the only fair basisto
allow impeachmentandis somethingthe
court should givesomeconsiderationto.

Anotherunfortunateaspectof Rule 609is
found in Subsectiond in whichjuvenile
adjudicationsare permittedas impeach
ment. I have alreadywritten aboutthis in
a previousarticleandrepeatthat thisrule
which would allow rummaging in
juvenilerecords is contraryto thephiloso
phy expressedin the Unified Juvenile
Code.It shouldberejected.

A final novelfeature ofthe rule inSubsec
tion e which providesthat thependency
of anappeal doesnotpreventuseof a prior
conviction. This rule would change the
current Kentuckypractice under Corn
rnonwealth v. Duvall, Ky., 548 S.W.2d
8321977.The Commentarystatesthat
the federalrulewas adoptedbecauseof
the "presumptionof correctnessof judi
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* cial proceedings" which gives the
evidencesufficient probativeness.

4 ContradIction

The final method of impeachment
provided for by rule is contradictionby
meansof prior statementsof the witness.
Theserules are set out at KRE 613 and
801. A changein procedureisauthorized
by Subsection a and Rule 613. Under
current law, a witnessmust be shown a
writingwith whichheis irnpeachedbefore
questionscan be asked. Following the
federalpractice,Subsectiona provides
that a witnessneednot be shown or told
about the prior statements before cx
ainination. However, opposing counsel
may look at the written statementor re
quest infonnation about the contents of
any oral statement which is introduced.
[KRE 613,Commentary,p. 65]. A party
may not introduceextrinsic evidenceof
prior inconsistent statementsunless the
witness isgivenan opportunity to explain
or deny the statementsand the opposing
party is given an opportunity to inter
rogate the witness. However, the Com
mentarynotes that these opportunities
neednotbegivenwhile witnessinstill on
the stand.According to the Commentary,
it is enoughfor the witnesstoberecalled
at somepoint in the proceeding.[KRE
613,Commentary, p.65].

The onesectionof the proposedcodethat
has generatedthe most controversy is
KRE 801-A, which effectively abrogates
the rulecreatedinjeav. Commonwealth,
Ky., 436 S.W.2d 788 1969. Some ar
ticles have already appearedon this sub
ject [e.g. Sanders,"The Jettisonof Jeli",
KATA The Advocate,Vol. 18, No. 3
May/June1990].Apparentlytherewas
someargument about it at the recent bar
convention.However, it is important to
keepin mind thatJett is the exceptionto
thegenerallyacceptedpracticearoundthe
county.

KRE 801-AlA reads as follows:

Astatementisnotexcludedby the hearsay
rule, even thoughthedeclarantisavailable
asa witness,if the declaranttestthesatthe
trial or hearingandis subjecttocress-ex
aninalion concerningthe statement.and
the statementis A inconsistentwith the’
declarantstestimony,andwasgivenunder
oathsubjectto the penaltyof perjuryat a
trial, hearing,orotherproceeding,or in a
deposition,...

UnderJett,anystatementattributedto the
witnessnotonly canbe admitted,it can
come in as substantiveevidence.The
mainproblem with thelettrule hasalways
beenthe factthat thesecut ofcourtstate
meats,inventedor not, couldbethebasis

of a jury verdictor the basis for denialof
a defendant’s directed verdict motion.
BecausethestatementsunderJettaresub
stantiveevidence,they canbe considered
by the judgeor thejury in determining the
outcomeof thecase.This isnotsoinmost
federal rules-type jurisdictions. The
federalrule formulahasbeenadoptedin
20 jurisdictionswhile rules similar in ef
fectto/euhavebeenadoptedin10. [13A
Uniform Laws Annotated,Rule 801,pp.
681-685; 1990PocketPart,pp. 232-238;
4 Weinstein’s Evidence, Section
801d1XA09. If thenumberof adopt
ing jurisdictionsmeansanything,the 2 to
1 margin in favor of the federalrule ap
proachsuggeststhat this proposal of the
draftersshouldbe followed.

The purposeof the federalrule is to pro
vide a party with protectionagainst a
"turncoatwitness"whochangeshisstory
on thestandand deprivesthe party calling
him of evidence essential to his case.
[US.v.Grandison,780F.2d4254thCir.,
1985]. However, in keeping with the
federal rules approachin other hearsay
areas, the language and history of
801d1XA show that only thoseprior
inconsistentstatementsthat are "highly
reliableandfirmly anchoredin theprob
ability of truth" maybeadmittedassub
stantiveevidence.[US. v.Day, 789 F.2d
1217, 1221-12226th Cir., 1986]. [A
shorthistoryof theevolutionof the rule is
setout in footnote2 of US.v.Day.The
importanceof this premise is well-stated
in Daywherethe Sixth Circuitnotedthat
severalother circuitshad already"incor
porated the congressional intent into
decisionsthathaverefusedto admitstate
ments given under informal circumstan
cestantamountto a stationhouseinter
rogationsettingwhich laterprovedincon
sistentwith a declarant’strial testimony
andhavedeniedtheiradmissibilityassub
stantive evidence pursuant to
801d1XA." In plain ternis, this rule
meansthe demiseof oral statementsat
tributedtowitnessesbythepoliceasresult
of their investigation.Of course,under
KRE 801-A2XA the policewill beable
to attributestatementstothe defendantA
party’s own statementalways has been
admissible at triaL But statementsat
tributedto other witnessescannotbead
mitted under the rule unless they were
givenunderoathsubject to thepenaltyof
perjuryat a trial, a hearing,a deposition,
or other proceeding.This meansthat af
fidavits,tapedstatements,orwrittenstate-
meritsgivenby witnessesto thepolice are
not admissibleassubstantiveevidenceat
triaL Thesestatementsmay be used to
impeach,but they cannotbeusedas the
substantive evidence that makes the
Commonwealth’sprimafaciecase.

The draftersoftheKentuckyrule statethat

the decisiontoadoptthe federalrule and
toabolish/euwas"carefullyconsidered."
The drafters noted that statementsunder
Jett could constitute the sole basis for
conviction of a seriousoffenseand that
manytimessuchstatementsaredeniedby
their purportedmakers. [KRE 801-A,
Commentary, pp. 77-78]. To avoid this
problem,theFederalRule excludeslea-
type statementsunlessthose statements
fall within one of the hearsayexceptions
inArticle VIII of the Rules.

Jet:hasbeenthe law of Kentuckyfor over
20 years. Peopleare used to it. But it is
importantto rememberwhy theJett rule
was neededin the first place. In 1969,
evidencelaw bristled with restrictionson
impeachmentand admissionof out-of-
courtstatements[e.g.,Chambersv. Mis
sissippi,410 U.S. 284,93S.Ct. 1038,35
LEd.2d 297 1973]. The FederalRules
were being drafted but would not be
adopted for 6 more years. Jeff was
decided the way it was, in my opinion,
becausethe law contained too many
foolishandunnecessaryrestrictionsonthe
admissibility of hearsay. Under the
proposedKRE,manyhearsayrestrictions
will be lifted. Much of what formerly
could onlybeadmittedunder/euwill be
admissibleunder thenew rules. Only tin-
reliable hearsaywill beexcluded.The ex
ceptionsto thehearsayrule listedinKRE
803 and 804 will allow introductionof
reliable hearsayevidencein its own right,
not under the guise of impeachment.
Underthenew scheme,theonly purpose
of a Jett nile would beto admitdubious
statementsthat cannot qualify underone
of themanyexceptionsto thehearsayrule
found in Article Vifi.

In criminal casesanysworn testimonyat
a judicial proceeding,including a grand
jury,maybeusedassubstantiveevidence
under KRE 801-A1XA. In civil cases,
partiescanprotectthemselvesby taking
depositionsof all important witnesses.
Otherreliable hearsaycanbeintroduced
through expandedhearsay exceptions.
The abrogationof the Jett Rule is an im
portant advancein the law of Kentucky.
For 21 yearstheCommonwealthhasbeen
able to makeits primafacie casenot on
the testimony ofwitnessesin court, buton
the recollectionoften times unsupported
by any written memorandum of what
somewitnesssaidaboutsomepoint of the
caseseveralmonthsoryearsbefore.This
change in the law is one that should
receivethe supportof every lawyer.

DAVID NIEHAUS
JeffersonCountyPublicDefender
200Civic Plaza
Louisville, KY 40202
502 625-3800
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KY.!.
Procedures,Practices,andIssuesofInterest

Thepurposeof this newcolumnistopro
videaforumin which interestingor uni
queprocedures,practicesand issuescan
be shared with defenseattorneys
throughout the state. it is hoped that
laverswill contact meto discussany
thinggoing on in theircasesthat mightbe
helpfulto others.

I realisethis will take sometime to catch
on. In any event,I had some response
from "outthere."

Pleaserememberthat f you needaddi
tional information on any of the issues
discussedherein,just give me a call [or
write meat theDPA office in Frankfort.

MOVING PRISONERS FROM
COUNTY JAILS INTO STATE
FACILITIES

Bill Mizell, BoydCountyPublic Defender
Administrator, contacted me about
another matter recently, but during the
discussionwe comparednotes about how
long it takesprisoners to be transported
outof countyjails to their "new homes"
within theDepartment ofCorrections.

Hedrafted a motion by whichhehopesto
accomplishspeedingup the process.He
movedthattheDepartmentof Corrections
pay the fine basedon the recent caseout
of CampbellCounty, CampbellCounty
Fiscal Court v.KentuckyDepartmentof
Corrections,Ky., 762 S.W.2d61989,in
which theappellatecourts determinedthe
Department of Corrections maybe liable
in monetary"fines" if prisoners remain in
countyjails longer than 45 days.

In his motion he asks that someof the
money be given to the local public
defender’sorganizationsincea PD brings
themotion.

Bill wouldbehappyto discussthemotion
with you..YoucancallhiminCatlettsburg
at 606 739-4161.Copiesof the motion
areavailable uponrequest

PRESERVATION OF EVIDENCE

To all the attorneyswho appear in the
arraignment courts here in Kentucky:
PLEASE makea motion on therecord
to preserve any evidence, Including
crime scenes[e.g. arson scenes,tissue
samples,bones recovered, etc.] when
you first appear In Court at thearraign
ment.

In murdercasesrecentlyassignedto me
[and I hear this from other attorneyswho
arenotassignedat arraignment] evidence
is destroyedor lost, miilring it more dif
ficult to have experts appointed, and, if
appointed,limiting the possible excul
patory evidenceavailable for examina
tion.

Remember,if there isa requestto preserve
evidenceat arraignment, it is much more
difficult for the police and prosecutors to
claim "good faith" if the evidence is
destroyed and thus unavailable for
defensecounselandhis or her experts.

If anyone thinks this will be a problem,
just giveme a call. MLS routinely has to
dealwith this legal issue,and wecan give
yousomelaw toprovide guidanceto your
local judges..

DNA TESTING

In caseyou missedthe annualseminar,
DNA evidencewill begin tobeintroduced
by prosecutorsthroughout the state.

This evidencecannot possibly meet the
Frye testhere in Kentucky. If the court
takes the time to review the literature,it
will beobviousto judgesthroughoutKen
tucky that DNA evidenceobtainedfrom
"forensic samples" doesnot yet have a
place in our criminal courts.

Much more researchisneededbeforethis
typeof procedure will be appropriate for
useagainsta criminal defendantPater
nit testing is anothermatter.

If you have a crimhi2l casein which this
mightbeanissue, givemeacalLIcan
send you a bibliography of materials
available at DPA onDNA Testing.

DO NOT STIPULATE TO THIS
EVIDENCE!

TRUTH-IN-SENTENCING/
CAPITAL CASES

Be aware that the Supreme Court has
recentlyheld in Offutt v.Commonwealth
that all murdercasesare"capital crimes";
therefore,eligibility for parole is 12 years
under the statute.KRS 439.3401.

A motionfor reconsiderationwas filed by
bothsideson the appeal. The Court has
granted the petition for rehearing and is
going to hearoral argumentsagain in the
case.

If the decisionstands,the Court held that
the failure to assertthis at trial cannotbe
waived.

Are there anydefendantsout therewhose
casesshouldbe the subject of post-trial
motions?You might give Ernie Lewis a
call inMadison County 606 623-8413.
He recentlyfiled sucha motion.

What about thosecaseswherein a person
has been sentencedto some ridiculous
number ofyears,like 1000years?Should
post-trial relief notbe sought,and soon?

That’s it for this issue.Pleaselet meknow
what you might be doing that is innova
tive, or fill me in on interestingor unique
issuesconfronting you on appeal.Let’s
hear from you!

MIKE WILLIAMS
AssistantPublic Advocate
Major Litigation Section
Frankfort

Mike Wflhi.
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MENTAL HEALTH ISSUESIN CRIMINAL CASES
TheElementsofa Competent andReliableMentalHealth Evaluation

L.INTRODUCTION.

A persistent problem in the defenseof
criminal trials especiallycapital trials, is
inadequate and unreliable evaluations
regarding a client’s mental state at the
timeoftheoffenseandattrial.Iconstant
ly review trial records where a psychia
trist, called by the stateorevenat times
by the defense,testifiesthat a defendant
wascompetentto standtrial, notinsaneat
the time of the offense,and met all the
criteriafor thediagnosisof antisocialper
sonality disorder. Another frequent
scenariois to review a trial record where
nomental stateevidencewasput on at all
by the defenseat trial. Then, either in
reviewing trial counsel’sfile or in talking
to trial counsel, it is revealed that no
evidencewaspresentedbecausetherewas
a "bad" pretrialmentalhealthevaluation.

Over the years,I have learned,through
mistake,trial anderrorandconsultation
with personsmuchwiser than1 to view
all previousmentalhealthevaluationsand
experttrial testimony in any particular
casewith a jaundicedeye. I do sofor the
simple reason that many of the con
clusions reached are wrong. They are
wrong becausea large numberof these
evaluations, as will be discussed sub
sequently in this article, do notmeetex
isting standards in the mental health
professiongoverning the adequacyof a
forensicmental stateexamination. How
ever, as tragic as the consequencesof an
incompleteor incompetentmental state
evaluation might be, the situation is not
necessarily irredeemable. An incom
petent and unreliable mental health
evaluationmay, under somecircumstan
ces,bea constitutionalviolation.

The importance of a competent mental
healthevaluation in criminal and capital
litigation cannotbeunderestimated.It can
provide powerful evideüceto support a
range of mentalhealthissuesin addition
totraditionalquestionsconcerningsanity
at the timeof theoffense,competencyto
standtrial, andmitigation. It can offer a
basisfor challengingthe validity of prior
offenses and convictions,for defeating

specificintentfor underlying feloniesas
well asthe murderitself, and for defend
ing against premeditationand malice.
Diminishedcapacity,duress,domination
by others,andnon-accomplicestatusare
all factorsthatcanbeaddressedby mental
healthprofessionals.A defendant’s men
tal status has obvious implications for
defensechallengesto eventssurrounding
thearrestaudits aftermathsuchasconsent
to search,Miranda waiver, voluntariness
of confessions,andreliability of confes
sions. A thorough and reliable mental
healthevaluationis alsorelevant to any
waivers of counsel, specific defenses,
righttobepresent,mitigating circumstan
ces,or a jury andto any determinationof
competencyat thevariousstagesof litiga
tion, from the preliminaryhearing to an
execution. The point is clear: defense
counselshouldnotbeprecludedfrompur
suing avenuesof defenseby an incom
petentmentalhealthevaluation.

U.THE CONTOURS OFAKE.

In Akev. Oklahoma,470 U.S.681985,
the United StatesSupremeCourt held that
"the Constitutionrequiresthat an indigent
defendanthave accessto the psychiatric
examination andassistancenecessaryto
prepareaneffectivedefensebasedonhis
mentalcondition," when the defendant’s
mental health is at issue. Id. at 70. The
Court,afterdiscussingthe potential help
that might be providedby apsychiatrist,
stated:

We therefore hold that when a defendarn
demonstratesto thetrial judgethathis sanity
atthethneof theoffenseislobeasignificant
factor at trial, the statemust,at aminimum,
asewethedefendantaccessto a competent
psychiatristwhowill conductan appropriate
examination and assist in evaluation,
preparation,andpresentationofthedefense.
This is nottoy. ofcourse,thattheindigent
defendanthasaconstitutionalrighttochoose
a psychiatristof his personalliking or to
receivefundsto hirehis own. Ourconcernis
that the indigentdefendanthave accessto a
competentpsychiatrist for the purposewe
havediscussed,and u in the case of the
provisicndcounselweleaveto thestatesthe
decisionon howto implementthis right.
Id. at83 emphasisadded.

This holding recognizedthe entitlement
of an indigent defendant,not only to a
"competent" psychiatristi.e.,onewho is
duly qualified to practicepsychiatry,but
also to a psychiatrist whoperforms com
petently-whoconductsa professionaliy
competentexaminationof the defendant
and who on this basis provides profes
sionallycompetentassistance.

The rationaleunderlying the holding of
Akecompelssucha conclusion,for it is
basedupon the due processrequirement
that fact-fmdings must be reliable in
criminal proceedings.Id. at 77-83. Due
processrequiresthe stateto makeavail
able mental health experts for indigent
defendants, because"the potential ac
curacy of the jury’s determination is...
dramaticallyenhanced"by providing in
digent defendants with competent
psychiatric assistance.id. at 8 1-83.In this
context, the Court clearly contemplated
that the right of "accessto a competent
psychiatrist who will conduct an ap
propriateexamination,"would include ac
cessto a psychiatristwho would conduct
a professionallycompetentexamination.
To concludeotherwisewould make the
right of "accessto a competentpsyclia
trist" anemptyexercisein formalism.

Other courtshave explicitly or implicitly
recognizedthis aspectof Ake. For ex
ample, in Harris v. Vasquez,No. 90-
55402 9th Cir. 1990, a judge of the
United StatesCourt of Appealsfor the
Ninth Circuit held that the due process
requirementsofAke areviolatedif amen
tal health professional retained by the
defenseconductsan incompetentevalua
tion. JudgeNoonanstated:

Jf Harris wasdeniedccenpetentpsychiatric
assistance,he wasdenieda federalconstitu
tionalright of dueprocessof law securedby
Ake.

Similarly,in Blakev.Kemp,758 F.2d523
1 lthCir. 1985,thecourt recognizedthat
the defendant’sright to effective assis
tance of counsel was impaired by the
State’swithholding of evidence"highly
relevant,orpsychiatricallysignificant,on
thequestionof [defendant’s]sanity"from
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Ure psychiatrist who was ordered to
evaluatethe defendant’ssanity. 158F.2d
at 532. Even though that evidencewas
disclosedto thepsychiatristonthewitness
standat trial, "[o]bviously, he was reluc
tant to give an opinion when confronted
with this informationfor the first timeon
thewitnessstand.. . . This washardlyan
adequate substitute for a psychiatric
opinion developedin such a mannerand
at such a time as to allow counsel a
reasonable opportunity to use the
psychiatrist’sanalysisin the preparation
andcondut of the defense." Id. at 532
n.10,533.

Severalstatecourts have alsorecognized
that the dueprocessclauseentitlesan in
digent defendant not just to a mental
health evaluation, but also to a profes
sionally valid evaluation. See, e.g.,
Masonv.State, 489So.2d734Fla. 1986.
Becausethe psychiatristswho evaluated
Mr. Masonpretrialdidnotknow about his
"extensive historyof mental retardation,
drugabuseandpsychoticbehavior,"orhis
history "indicative of organic brain
damage," and becausethe court recog
nized that the evaluationsof Mr. Muon’s
mental status were flawed if the
physicians had "neglect[ed] a history"
such as this, the court remandedMr.
Mason’s casefor an evidentiaryhearing.
Id. at 735-37;seealsoSreciv. State,536
So.2d231 Fla. 1988; but seeWayev.
Murray, 884 P.20 765 4th Cir, cert
denied_U.S.........,110 S. Ct. 291989.

Thepurposeofthis article, however,isnot
to discuss in detail the legal basesof a
challengeto an inadequateevaluation,but
rather to attempt to outline what is an
adequateevaluation.

ffl.THE ELEMENTS OFA
COMPETENT AND RELIABLE

MENTAL HEALTH EVALUATION.

As the AkeCourt held, the due process
clause protects indigent defendants
against incompetent evaluations by ap
pointed psychiatrists.Accordingly, the
dueprocessclauserequires that appointed
psychiatristsrender that level of care,
skill, and treatmentwhich is recognized
by a reasonably prudentsimilar health
care provider as being acceptableunder
similarconditionsandcircunrstances.4In
psychiatry, asin other medicalspecialties,
thestandardof care is the national stand
ard of care recognized among similar
specialists, rather than a local, com
munity-basedstandardof care.

A.The ProperStandard of Care In
volves a S Step ProcessBefore Ding
nosis

In the contextof diagnosis,exerciseof the

proper level of care,skill and treatment
requiresadherenceto theproceduresthat
aredeemednecessaryto render an ac
curatediagnosis.Onthebasis of general
ly-agreeduponprinciples,the standardof
carefor both general psychiatric and
forensic psychiatric examination reflects
theneedfor a carefulassessmentof medi
cal and organicfactorscontributingto or
causingpsychiatricor psychologicaldys
function. H. Kaplan & B. Sadock,Com
prehensiveTextbookof Psychiatry543
4th ed. 1985.The recognizedmethod of
assessment,therefore,must include the
following steps:

1.An accuratemedicalandsocialhistory
mustbe obtained.

Because"[i]t isoftenonly from thedetails
in thehistory that organicdiseasemay be
accuratelydifferentiatedfrom functional
disordersor from atypical lifelong pat-
term of behavior," R. Strub & F. Black,
OrganicBrain Syndromes42 1981,an
accurateandcompletemedicaland social
history hasoften beencalledthe "single
most valuable element to help the
clinician reach an accurate diagnosis."
Kaplan & Sadocksupraat 837.

2. Historical datamustbe obtainednot
onlyfrom thepatient, butfrom sources
independentofthepatient.

It is well recognizedthat the patient is
often an unreliable and incomplete data
sourcefor his own medical and social
history. "The past personal history is
somewhatdistorted by the patient’s
memoryof eventsandby knowledgethat
the patient obtainedfrom family mem
bers." Kaplan & Sadocksupra at 488.
Accordingly, ‘re*rospectivefalsification,
in which thepatientchangesthe reporting
ofpasteventsoris selectivein whatis able
to beremembered,is a constanthazardof
which thepsychiatristmustbeaware."Id.
Becauseof this phenomenon,

[I]t is impossibletobasea reliableconstruc
live or predictiveopinion solely on aninter
view with thesubject.Thethoroughforensic
clinicianseeksoutadditional informationon
the allegedoffenseanddataon the subject’s
previousantisocialbehavior, together with
gener"histcal"informationonthedcfen
dant,relevantmedical and psychiatrichis-
tozy,andpertinentinfonnaticsiin theclinical
andcriminologicalliterature.To verify what
the defendanttells him aboutthesesubjects
and to obtain information unknownto the
defendant,theclinicianmustconsult,andrely
upon, sourcesother than the defendant.
Kaplan & Sadodrsupraat 550.

Seealso AmericanPsychiatricAssocia
tion, "Report of the Task Force on the
Role of Psychiatry in the Sentencing
Process," Issuesin Forensic Psychiatry

2021984;Pollack,PsychiatricConsult
ation for the Court, 1 Bull. Ani. Aced.
Psych. & L. 267,274 1974;H. David
son,Forensic Psychiatry38-39 2d ed.
1965

3. A thoroughphysicalexaminationin
cluding neurological examinationmust
beconducted.

See,e.g.,Kaplan& Sadocksupraat 544,
837-38 & 964 Although psychiatrists
maychooseto have otherphysicianscon
duct the physical examination,
psychiatrists:

[s]till shouldbe expectedto obtain detailed
medicalhistotyandto usefully their visual,
auditory andolfactorysenses.Loss of skill
in palpation,percussion,and auscukation
may bejustified, betlossof aldllin obsemva
tion cannotbe. If the detectionof nonverbal
psychologicalcuesis $ cardinalpartof the
psychiatrists’function, the detectionof in
dicationsof somaticillneas,subtleaswell as
striking,shouldalsobepartoftheir function.
Kaplan& Sadodcsupraat 544.

In further describing the psychiatrist’s
dutytoobservethepatient s/heis evaluat
ing,Kaplanand Sadocknotein particular
that"[t]he patient’s faceandheadshould
bescannedfor evidenceof disease.
[W]eakness of one side of the face, as
manifestedin speaking,smiling, and
grimacing,maybe the resultof focal dys
function of the contralateralcerebral
hemisphere."Id. at 545-46.

4. Appropriatediagnosticstudiesmustbe
undertaken in light of the history and
physicalexamination.

Thepsychiatric professionrecognizesthat
psychologicaltests,CT scans,electroen
cephalograms,and other diagnosticpro
ceduresmay be critical to determiningthe
presenceor absenceof organicdamage.
In cases where a thorough history and
neurologicalexanminationstill leavedoubt
as to whether psychiatricdysfunctionis
organicin origin, psychologicaltestingis
clearly necessary.See Kaplan& Sadock
supra at 547-48;Pollack supra at 273.
Moreover,amongthe availablediagnostic
instrumentsfor detectingorganic disor
ders, neuropsychological test batteries
haveproventobe critical, asthey are the
most valid andreliable diagnostic instru
mentsavailable.SeeFilskov & Goldstein,
Diagnostic Validity of the Halstead
ReitanNeuropsychologicalBattery,42 J.
of Consulting & Clinical Psych. 382
1974; Scbreiber, Goldman, Kleinman,
Goldfader,& Snow,TheRelationshipBe
tween IndependentNeuroprychological
and Neurological Detection and
LocalizationofCerebralImpairment, 162
J. of Nervousand Mental Disease360
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1976.

5. The standardmentalstatusexamina
tion cannot bereliedupon in isolation as
a diagnostictool in assessingthepresence
orabsenceoforganic impairment.

As Kaplan and Sadockhave explained,
"[C]ognitive lossisgenerallyandcorrect
ly concededto be thehallmark of organic
disease," and such loss can be charac
terizedas"1 impairmentoforientations
2 impairment of memory; 3 impair
mentof all intellectual functions,suchas
comprehension,calculation,knowledge,
and learning;and4 impairment ofjudg
ment."Id. at 835.Whilethestandardmen
tal statusexaminationMSE isgenerally
usedto detectand measurecognitiveloss,
the standard MSE-in isolation from
other valuative procedures-hasproved
to be vcey unreliable in detecting cogni
tive loss associatedwith organicimpair
ment. Kaplan andSadockhaveexplained
why:

Whencognitive impainnentis of suchmag
nitude that it canbe identifiedwith certainty
by $ brief MSE. thecompetentpsychiatrist
should nut have required the MSE for its
detection.Whencognitive lossis so mild or
circumscribedthatanexhaustiveMSE is in
quiredfor iii recognitionthen itis likely that
it couldhavebeendetectedmoreeffectively
andefficiently by thepsychiatrist’spaying
attentionto other aspectscit the psychiatric
interview.

In order to detectcognitive loss of small
degreeearly in is course,the psychiatrist
mustlearntoattendmoretothe styleof the
patient’s communicationthan to its sub
stance.In interviews, thesepatientsoften
demonstratealackci exactnessandclarityin
their descriptions,somedegreeof cir
cumstantiality,a tendencyto perseverate,
word-finding problemsor occasional
paraphasia,a paucityof exactdetailabout
recentcircumstancesandeventsandoftena
lack cit concernabouttheselimitations, or
sometimesan excessiveconcernwith petty
dctail,ntanifeatedbykeeplnglistscrcommit
ring everythingto paper.ThestandardMSE
may revealfew if anyabeonnalitiesin these
instances,althoughahicemlithswill usual
ly be uncoveredwith the lengthy MSE

The standard MSE is not,therefore,a very
sensitive device for detecting incipientor
ganic problems,and the psychiatrist must
listencarefuflyfor differentones.
Id. at835.

Accordingly, "[c]ognitiveimpairment,as
revealedthroughthe MSE, should never
be consideredin isolation, but always
shouldbe weighed in the contextof the
patient’s overall clinical presentation-
past history, present illness, lengthy
psychiatric interview, and detailedobser
vations of behavior. It is only in such a
complex context that a reasonable

decisioncanbemadeas to whether the
cognitive impairmentrevealedby MSE
shouldbeascribed to a organic disorder or
not." Id. at 836.

In sum, the standardof care within the
psychiatricprofessionwhich must be ex
ercisedin orderto diagnoseis most con
ciselystatedin Arieti’s AmericanHand
book ofPsychiatry:

Before describingthe psychiatricexamina
liar itself, wewish to emphasirntheimpor
tanceof placing it within a comprehensive
examinationofthe wholepatient.This should
include a careful history of the patient’s
physicalhealthtogetherwith aphysicalex
amination andali indicatedlaboratorytest.
The interrelationshipsof psychiatricdisor
ders andphysicalonesareoften subtle and
easilyoverlooked.Eachtypeof disordermay
mimic or concealareof the othertype....A
largenumberof brain tumorsandotherdis
easesof the brainmay presentas "obvious"
psychiatricsyndroniesandtheir propertreat
ment may be overlookedin the absenceof
carefulassessmentof the patiartleadinghim
to the diagnosisof physicalillness. Indeed,
patientswithpsychiatricdisordersoftendeny
the presenceof major physicalillnessesthat
otherpersonswould havecomplainedabout
andsoughttreatuientfor muchearliei
Id.atll6l.

IV. COMMON DEFICIENCIES IN
FORENSIC EVALUATIONS.

It can be readily seenthat many, if not
most, of the mental health evaluations
conductedin criminal casesdo notsatisfy
this 5 stepprocess.This is not surprising
because,as in many other areas, the in
digent defendantreceivesshort shrift in
the criminal justicesystem.However, in
this sectionof thearticle, I will focus in
on theelementsofanevaluationwhich, in
my experience,aregenerallymostdefi
cient and result in the most unreliable
results.

A. Client’sHistory

Many forensicevaluationsareunreliable
becausethehistoryupon which they are
basedis inadequate.All too often, the
medicalandsocialhistoryrelieduponby
mentalhealthprofessionalsis cursoryat
best and comes exclusively from the
client,orpossiblyfrom the client anddis
cussionswith one or two family members.

This is inadequatebecauseclients, and
even their family members,are in many
casesverypoorhistoriansand mayfail to
relatesignificanteventswhicharecritical
to a proper determination of an
individual’smentalstateat the timeof the
offense.

Forexample, individuals who are physi

cally and/orsexuallyabusedoften mini
mizethe severityandextent of the abuse.
Similarly, individuals with organic im
pairmentsgenerally are unableto recall
significanteventsregardingtheir medical
historywhich may be critical to areliable
diagnosis. It is alsowell establishedthat
manymental illnesses,e.g.,bipolarmood
disorder and schizophrenia, run in
families andthus it is important to know
the family as well asthe client’s medical
andpsychiatrichistory.

It isfor this reasonthat it is essentialthat
a mental health professionalobtain as
much informationaspossibleregardinga
client’s social and medical history to
reliably determinewhatgenetic,organic,
environmental,and other factors may
have played a role in the client’s mental
stateat the time of the offense.Thus all
available recordsfor boththe client and
significantmembersof his family should
be obtained.Theserecordsinclude,but
arenot limited to:

5Client’sandsibling’s birth records

5Oient’smedicaliecoidsandfarnilymedical

5Anysocialservicesrecordsrelevanttoclient
or his family 5Client’sandsiblings’ school
andeducationalrecords

*Afl jail and/or departmentof corrections
records,includingmedicalrecords

5A11 recordsrelevantto anyprior psychiatric
or psychologicalevaluationfor chantor any
family membersincluding grandparents,
parents,siblings,etc., including theevaluat
ingprofessional’srawdataandnotesdonot
becontentwith obtaining thedischargesum
maryor final report

tDeath records for any immediate family
members

5Any military records,including medical
records

5Afl police or law enforcementrecords
regardingthe arrest,offense,andany prior
offenses

5Ali recordsrelevantto anyco-defendants

*pamily courtrecordsfor parentsandclient

*Auopyffl,njp,andcowtfllesfor
any prioroffensesby the client cchis family
members

Reviewingtheserecordswill often leadto
additional records,documentsand
materialwhich shouldbe obtained.You
should do so becauseit is impossible
before an investigationis completeto
determinewhat will be thefruitful sources
of information.
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Iowever, you cannot prepare thehistory
solely from talking with your client and
obtainingrecords.Other family members,
friends andpersonswithknowledgeabout
your client must be interviewed.These
people,especiallyfamily membersshould
notbeta]kedtoinagroup,butindividual
ly. It is important to bear in mind, for
example, that any family memberor
caretaker you interview potentially
abusedyour clientorothermembersof the
family. This informationwill rarelycome
out in a family gathering,and wifi even
more rarely come out the first time you
talk with the individual. In addition to
family members,your client’s Mends,
prior counsel, teachers,social workers,
probationandparole officers,acquaintan
ces,neighbors,employers,spousescur
rent or former,and any witnessespreced
ing, during and after theoffenseshouldbe
interviewed. Any or all of thesepersons
may have critical informationrelevant to
your client’s mental state.

B. InadequateTesting for
NeurologicalDysfunction

While not all of our clientshave organic
brain damage, many do. Organic brain
damagecan anddoesaffectbehavior.It
canimpairjudgment androbanindividual
of the ability to makedecisionsin crises
rationally andresponsibly.It can destroy
and diminish a person’sability to learn,to
carry out a plan of action, to understand

‘ long termconsequencesof actions,to ap
preciatecauseandeffect,and to mediate
impulsedriven behavior.However, and
despite its obviousrelevancein a capital
case,neurologicalimpairmentisoftennot.
diagnosed.

Another verycommondeficiencyinstate
forensic evaluationsis the inattentionto
the possibility of organic damage,other
neurologicaldysfunction,or aphysiologi
cal basisforpsychiatricsymptoms.Based
onmyexperience,manyof ourclientsare
at risk for organic brain damage.They
have a history of serious head injuries
from chronic childhoodphysical abuse,
car accidents,and falls. Their develop
mentalyearsareplaguedwith chronicill
nessesand fevers, frequentlyuntreated,
and malnutrition or undernourishment.
Pooror nonexistentprenatalcareand/or
birth traumaare routinely foundin their
histories.Many clients hadmotherswho
drankalcohol or useddrugsduring their
pregnancies,now well recognized as a
causeof permanentanddevastatingmen
tal disabilities in the developing fetus.
Most of our clients are chemicallyde
pendent,andtheirearlyandprolongeduse
of drugs and alcohol, including brain
damagingorganic solvents,cancauseper
manent brain damage.

However,partly asaresultof inadequate
histories, and for other reasonswhich are
often difficult to identify specifically in
any particularcase,inadequateattention
is frequently given to the possibility of
neurological impainnent.For example,
very few of my clients have ever been
examinedby a neurologist,despiteindica
tions in their histories that warrant a
neurologicalconsultation.Occasionally,
the extent of the neurological evaluation
may be an EEG. It is alsoa rarecasein
which anyneuropsychologicaltestinghas
been conducted, even though neurop
sychological testing is one of the best
ways to determine the presenceof more
subtle brain damage prevalent in our
clients. Unfortunately, I have been in
volved in numerouscaseswhere it was
only discoveredafter the trial that the
defendanthad a serious organicdeficit.
For example,in onecasewediscovered
during the federalhabeascorpusproceed
ingsthat our client hada braintumorthat
was presentat the time of the offense.
Whilethisisa dramaticexample,in count
lessother caseswehave discoveredthat
our clients have seriousneurological im
pairmentsthat went undiagnosedin ear
lier evaluations.

This canhave tragicconsequences.It can
deny your client of a concrete way to
reducehisblameworthiness.It is a fact of
deathpenaltylife that juries, andjudges,
aregenerallylessimpressedwith psycho
social explanationsfor violent behavior
than they are with organic explanations.
Organic deficits frequently have their
origin in eventsandsituationsoverwhich
the defendanthadnocontrol,suchasFetal
Alcohol Syndrome,measles,encephalitis,
orneurotoxinssuchasthosefound in lead-
basedpaint. They canbepresentedin an
empathyprovoking manner,as part of a
constellationof factorsthat affectedyour
client’s behavior.While we may under
stand,and believein, psycho-socialdiag
nosessuchaspost-traumaticstressdisor
der, in somecasesit is not compelling
enoughunless it is accompaniedby a
physicalexplanation.For example,if you
can showthat partofyour client’s brain is
literally missing,most jurors and judges
can understandthat it might affect an
individual’sbehavior.Thesamepresenta
tion canbe made with less dramatic or
"softer" neurological impairment, e.g.,
diffusebrain damage.The importantthing

is to insurethat theevaluationyour client
receivedat trial, or receivesin connection
with post-convictionlitigation, fully con
sideredthepossibilityof neurologicalim
pairment.

This cannotbe donewithout a reliable
history and appropriate testing and ex
amination. A competent neurologist,
psychiatrist,or neuropsychologistwill
recommenda completeneurological ex
amination when indicatedby physical
symptomssuchasone sided paralysis or
weakness,facial asymmetiy,seizures,
headaches,dizziness,blurred vision, or
imbalance. Laboratory tests, including
blood andendocrinework ups, may also
benecessaryto determine thepresenceof
diseasesthat affectbehavior. Magnetic
ResonanceImaging MRJ, Electroen
cephalogramEEO, and CT scanscan
alsobeuseful in this regard.However, it
is important to note that a negative or
normal resulton a CT scan,EEG, orMRI
does not rule out the possibility of
neurologicalimpairment.While a posi
tive finding provesorganicity, a negative
finding doesnot rule brain damageout.
Organicitymaystill bediscernedthrough
neuropsychological testing and/or a
neurologicalevaluation.

IV. CHOOSING EXPERTS

There are a numberof different types of
expertsyou may needin any particular
case.However,youwill notknow exactly
what type of expertsyou will needuntil
the social-medicalhistory is completed.
As I have stressedthroughout this article,
this must always be the first step. It is
useful, in compiling and understanding
the socialand medicalhistory, to obtain
the assistanceof a social worker. Social
workers are trained notonly in gathering
the type of information you need-both
from documents and individuals-but
alsoin interpreting the data. Whileyouor
someonein your office can collect most
documents and interview the witnesses,
youmaynótbeattunedtosignificantfacts
in the records, or be less able to obtain
information from the client, the client’s
family andfriends,and otherpersonswith
relevant knowledge about your client.
Thus, you should consider obtaining the
assistanceof an individual with a social
work background in the investigation,
compilationandassimilationofthe social
and medicalhistory.

Dependingon the results of the social
history, it isthen time to obtainyour own
experts.In doing so,youshouldsearchfor
professionalswith expertisein the themes
thathave developedin the social history,
e.g., child abuse; alcoholismand/orsub
stanceabuse;familial or geneticpre-dis
positionto certain mentalillnesses;head
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injuries or other indicators of organicity;
mentalretardation,or all of the above.It
is importanttonotethatonementalhealth
professionalcanveryrarelyhelpyouwith
allofthesethings.

It is frequentlynecessarytoput together a
multidisciplinar’ team of professionals,
including a social worker to determine
the client’s mentalstatereliably. For ex
ample,if thehistory indicates a history of
chronic child maltreatmentand abuse,it
may be best to begin with a full
psychological battery, including neurop
sychological testing. This testing may
confirm or deny the presenceof post-
traumaticstressdisorder, organicimpair-
mentor other diagnosesresulting from the
abuse.Similarly, in manycasesinvolving
child abuse,the individual will oftenhave
a long history of substanceabuse.Thus,it
may be necessary to retain a phar
macologist to explain the natureof the
substancesabused, their effects on an
individual’s judgment, impulse control,
cognitivefunctioning,etc.,and to explain
the long-term effectsof thesedrugs on a
person’s brain. Furthermore, depending
on the resultsof the neuropsychological
examination,a neurological consultmay
bein order.

Other types of expertsmay alsobeneces
amy. We have enlisted the assistanceof
audiologists, mental retardation experts,
specialeducationteachers,and a variety
of other types of experts,in addition to
social workers, psychologists,neurolo
gists, neuropsychologists,pharmacolo
gists,and psychiatrists.

The important thing, however, is to as
semble the necessarymental health
professionalson thebasisof thehistory as
you determineit. Furthermore, it is fre
quently a good idea to haveone profes
sional who can"bring it all together." In
other words,manyof your expertsmaybe
testifyingasto only onepieceof the men
tal health picture, for example, your
client’s history of substanceabuse. It is
usefulto haveonepersonwho, in consult
ation with all the other members of the
team,ispreparedto discussall thehistory,
testing,and diagnosisandgive thesenten
cer a comprehensivepicture of the
individual’s mental stateat the timeofthe
offense,and, if relevant, at trial.

V. ATTACKING ANTI-SOCIAL
PERSONALITY DISORDER.

Many ofourclientsarediagnosedbymen
tal health professionals,employed by
either the stateor the defense,ashaving
an anti-social personalitydisorder. This
diagnosisis not only very harmful,but,
unfortunatelyfor manyofour clients,it is

often arrived at erroneously. In my
opinion,anti-socialpersonalitydisorderis
the lazymentalhealthprofessional’sdiag
nosis. The criteriafor the disorderis real
ly only adescriptionofpeople’sbehavior.
For example,one of the characteristicsis
that the individual engagedin sexualac
tivity at a youngage,or beganusingsub
stancesat an early age.

Besidesthe fact that many of thesechar
acteristics are economicallyandracially
biased, thediagnosisis often erroneously
arrivedat becauseofaninadequatehistory
and lack of other adequate testing and
evaluations.For example, if there is an
organicor other cause such as mental
retardationforsomeofthe behaviors,then
thediagnosisshouldnot begiven. In this
regard,it is usefulto look at and study the
decisiontreespublishedin theAmerican
PsychiatricAssociation’sDiagnosticand
StatisticalManual-Ill.These"trees" indi
cate a number of other diagnosesthat
preempt the diagnosisof anti-socialper
sonality disorder. However, becauseall
many psychologistsdo istalk totheclient,
and look at his or hercriminal recordand
other behaviors, thediagnosisis oftenar
rived at despiteother factors which would
either prevent the diagnosis or move it
sufficientlyfar downon anaxisasto make
it irrelevantto the other moresignificant
diagnosesin explaining the individual’s
behavior.

The point of this discussionis that you
should never acceptat face value any
professional’s,includingyourown,deter
minationthat your client has anti-social
personalitydisorder.The consequencesof
this diagnosisare devastating. While in
some casethe diagnosismay be un
avoidable, in many it is not. If the steps
outlinedpreviouslyin this article arefol
lowed, you dramaticallyincreaseyour
chancesof avoidinga diagnosisthatestab
lishesaggravatingfactors,andobtaining
one that offers a compelling basis for
mentalhealthrelatedclaims.

VI. DON’T BE FOOLED BY THE
CLIENT.

Many timeswhen I consult with lawyers,
I hear themsay whenwe are discussing
thepossibility that their client is mentally
ill or mentally retarded that "Well, I’ve
talked to him and heseemspretty sharpto
me."Or theysay"Well, heseemsnormal
to me." Sometimes they describe their
client asmanipulative,evasive,hostile,or
street smart. It is crucial to remember that
as lawyerswearenottrainedto recognize
signsand symptomsofmentaldisabilities.
Itis equallyimportantto keepin mind that
many mentally retarded,mentally ill or
braindamagedindividualsarequite adept
at maskingtheir disabilities.Forexample,

the one universal skill that mentally
retardedpeoplehave masteredis some
degreeof hiding their disability. One
client of mine satin hiscell for hoursat a
timepretendinghecouldreadbecausehe
thoughtif peoplethoughthe could read
they wouldn’t believe he was mentally
retarded.Otherclientswith severemental
illnessesareoften goodatmaskingtheir
illness forshortperiodsof time.

Unfortunatelythe qualityof many attor
ney client conversationsdoesnot allow
probing into the client’s mind to deter
mine delusional or aberrationalthought
processes.However, this doesnot mean
that theyarenot there.Manyill people,for
example, know that other people don’t
think like theydo, and may needto get to
know you before they share their
thoughts. Similarly, many people with
brain damage may not appeardysfunc
tional whenengagedin casualconversa
tion. The important thing is that neither
you nor any mental healthprofessional
shouldpre-judge a client’s mentalstate
based upon casual contact. It is only
through theassistanceof competentmen
tal healthprofessionalswhorecognizethe
importance of a documentedsocial his
tory and who are trained in appropriate
testingthat youcanreliably andadequate
ly determine your client’s mentalstate.

Vii. ESSENTIAL REFERENCES

Because of the pivotal role of mental
healthissuesincrimhial andcapitallitiga
tion, counsel must gain a working
knowledge of behavioral sciences.
Whetheranattorney hasonlyonecriniinal
or capitalcaseor several,it is essentialto
becomefamiliar with the diagnosisand
treatment of psychiatric disorders. Two
publications needto be on theshelvesof
attorneys in criminal litigation and
studied: ComprehensiveTextbook of
Psychiatry, Fifth Edition, edited by
HaroldL Kaplan,M.D., andBenjaminJ.
Sadock, M.D. Williams & Wilkins,
1989 and Diagnostic and Statistical
Manual of Mental Disorders DSM-III
R, publishedby theAmericanPsychiatric
Associationin 1987. Thesereferences
offeraguidethroughthelabyrinthofmen
tal healthinformationand allow counsel
to participatefully in developing ap
propriatementalhealthclaims.

VIII. CONCLUSION.

Defensecounselin criminal, especially
capital, litigation canand shouldinsure
that their clientsreceivea competentand
reliable mentalhealthevaluation.In order
for a mentalhealthevaluationto meetthe
nationally recognizedstandardof care in
thepsychiatriccommunityit mustinvolve
a multistepprocessthatrequiresfar more

August,1990/TheAdvocate46



than a clinical interview.A thoroughand
documented social hisory, physical ex
amination, and appropriate testing are
necessarycomponentsof anypsychiatric
diagnosis. Mental health professionals
must considerif there is an organiccause
for behavior before reaching any
psychiatric diagnosis. Counsel has a
responsibility to ensure that psychiatric
evaluationsreflectthismultistepprocess.

JOHN BLUME
S. C.DeathPenaltyResourceCenter
1247SumterStreet,Suite303
Columbia,SouthCarolina 29201
803 765-0650

JOHN BLUME it executivedirector of the
South Carolina Death PenaltyResourceCen
ter. Currently, he servesas counselor Ca-
counselfor 14personaundersentenceofdeath
in SouthCarolina,Georgia,andNewMexico.
He wasco-counselfor petitioner in Burger v.
Kemp, 107 S.Ct. 3114 1987 and Yates v.
Aiken,108S.Ct.5341988,and wnicuscow&
sd inSouthCarohnav.GathersandMwrayv.
Giarratano. He haspublished4majorarticles
on capital defensework, including one with
DavidBruck entitledSentencingthe Mentally
Retardedto Death. An Eighth Amendment
Analysis,41 Ark.L.Rev.7251988.

Footnotes

1Seealso Youngbergv.Romeo,457 U.S.307
1982 recognizingthat psychiatrist’sperfor
mancemustbemeasuredagainsta standardof
carewhendueprocessdemandsadequateper
fonnance.

2AlthoughtheBlakecourtanalyzedtheimpair-
ment of the psychiatrist’s ability to conducta
professionallyadequateevaluationin termsof
its impacton therighttoeffectiveassistanceof
counsel,it recognizedthat its analysis was
"fully supported"by Aks. In support of this
conclusion,the courtgaveemphasisto Ake’s
requirementthat"‘the statemustataminimum,
assurethe defendantaccessto a competent
psychiatristwho will conductan appropriate
examinationandassistin evaluation,pmexa
lion, andin presentationofthedefense.’ 758
F.2dat530-31 quotingAke,470U.S. at 83.
Thus,Blake recognizedthat if an appointed
psychiatrist’sability to"conductanappropriate
examination"is impaired,due jsucessisyb

3Othercases involving similar claims as
sociatedtheeffect of the actionsby the state
court, the prosecutionandpsychiatricwitness
with theissueof effectivenessofcousel.Courts
have"recognizedaparticularlycritical inter
relationbetweenexpertpsychiatricassistance
andminimally effectiveassistanceofcounseL"
UnitedStatesv.Edwards,488F.2d1154,1163
5thClr. 1974.

4Seegenerally,Note, A Questionof Com
petence:The Indigent Criminal Defendants
Right toAdequateand CompetentPsychiatric
AssistanceAfter Ake v. Oklahoma, 14
VtL.Rev. 1211989.

Daily EventsShapeChild

Qiildren’spersonalitiesareshapedmore
by everydayinteractionswithparentsthan
by dramaticeventsormajordevelopmen
tal stages,accordingto anew theorythat
hasgainedwidespreadadherencebuthas
alsostirredbitterdebate.

Assailingsomeof the mostreveredideas
in behavioralscience,the theoryasserts
thatthereareno criticalphasesin a child’s
life - the oral andanalperiodstheorized
by psychoanalysis- butrathera longcon
tinuumof importantmoments.

An infant discoversthe first inkling of
autonomy,accordingtothenew thinking,
from smallactsof assertion. At 4 months
ofageit avertsitseyes;at about 12months
itcanwalkawayandat l8monthsissays,
"No."

Allof theseareactsof will, eachgivena
different flavor by the natural develop
ment of the central nervoussystem. As
thatevolutiongoeson, thereis a drumbeat
ofself-afflrmationthatcreatesthesensein
a child’s mind that he or she is an in
dividualwith awilL

It is adevelopmentthat canbestymiedor
skewed, however,by parents or other
adultswhoseown needsthwarta child’s
normal urge for independence. It will
happencontinually,quickly and in ways
sosmallthat it isnotrealized.The mother
whoalwaysinsistsonmeetingher child’s
gazeeven whenhe turns away, for in-
stance,is engaged in a subtlebattle of
wills.

Thatkind of battlehasbeenwitnessedin
rigorous scientific studiesby Daniel
Stern, a psychiatristat Corneli Medical
School,andby other psychoanalytic re
searchers. But Sterndrawsthe most far-
reaching conclusions and posesthe
deepestchallenge to established
psychoanalyticthoughtand practice.

Sternhasvideotapednewborninfants and
their mothers during their normal ac
tivities, filming them periodically for
about 2 years. While Stem’s work has
focusedon mothers andtheir infants,he
said he believed it applied as well to
fathers and infants or anyone else who
spentprolongedperiodscaringfor asmall
child-

There is a dangerthat Stern’s work will
unduly alarm mothers. "What matters
most about a baby’s caretakers,whether
the mother or someoneelse,is that they
lovethebaby, arereasonablyrelaxed,and
generally sensitive," said Paula Caplan,
director of the Centre for Women’s
Studies in Education at the University of
Toronto. Caplanhasstudiedthetendency
of somepsychologicaltheoriesto blame
mothersforproblemsof theirchildren.

Stern’sresultsshowthe importanceof the
countlesssmall exchangesof daily life
betweenmother andchild for shapingthe
child’s pattern of interaction in later
relationshipsin life.

For instance,in a typical study, Stern
videotapedall the activity betweena 25-
year-oldmother and her twin sons,Mark
andFred,inperiodic3-hoursessionsuntil
they were 15 months. The films of the
motherand hertwins were exhaustively

The resultsweretellin& At 3112months
there wererepeatedexchangesin which
the mother and Fred would gazeat each
other. Fred would avert his face, his
motherwould respondby trying to engage
eyecontactagain and Fred would respond
with a more exaggeratedaversion of his
face.

As soon as the mother looked away,
though,Fred would look backat her, and
thecycle would begin all over,until Fred
wasin tears.

With Mark, the other twin, the mother
virtuallynevertriedtoforcecontinuedeye
contact.Mark couldendcontactwith his
motherwhenhewanted.

Accordingto Stern,whenthe infantswere
seenat 12 to 15 months, Fred seemed
notably morefearful anddependentthan
Mark,andoftenusedthesameaversionof
his face he badusedwith his mother to
breakoff contactwith otherpeople.

Mark, however, greeted people openly,
lookedthem straightin the eye,to break
eye contact, insteadof turning his face
downandaway,Markwould turnbis head
slightly to the sideand up, with a winning
smilestill visible.
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Casessuchasthose,in Stern’s view,raise
the questionof whether a temperamental
mismatchbetweeninfantandmothermay
lead to problemsuchas Fred’s. He has
also foundthat a mother’s hiddenbeliefs
andfantasiesabouther childrencanshape
her relationship with the infant; in his
case,themotherfelt Mark wasmorelike
herselfandFred"more like father."

Stern believes infants learn extremely
powerful lessonsfrom suchcontinually
repeated interactions. "fliese smali mo
ments, rather than the traumatic or
dramaticmomentsof a baby’slife, make
up thebulkof theexpectationsthatadults
bring to their relationships,"he said.

Of specialimportance,Sternbelieves,isa
sort of attunement in which mothers
somehowlet theirinfantsknow theyhave
a senseof the infants’ feelings. If a baby
squealsin delight, forinstance,themother
might given the baby a gentleshake.

In that interaction- which mothersand
infants go throughaboutoncea minute
while actively engagedwith eachother-

themain messageis in themother’smore
or lessmatchingthebaby’slevelofexcite
ment.

"If youjustimitateababy,thatonly shows
you know what hedid, not how he felt,"
saidStern. "Toletbimknowyousense
how he feels,you have to play back his
inner feelings in anotherway. Then the
babyknows he isunderstood."

The pattern of an infant’s lifelong social
relationshipsbeginswith suchsimpleen-
counters, though thatpatterncan change
later in life.

Stem’s theoryholds that it is from those
attunements that an infant begins to
developits "subjective self," a sensethat
other peoplecanandwill sharein its feel
ings.That aspectofthepersonality begins
to emerge at around8 months, and will
continueto developthroughout life, Stem
says.In thesameway, otheraspectsof the
senseof self - suchasthe senseof having
a personal history and of being hide
pendent - first emerge in the earliest
months of life and grow through the
lifespan.

Attunenientscanbe assubtleas a mothàr
matching the pitch of her voice to her
baby’s squeal,or asobviousasher giving
a quick shimmyin responsetohisshaking
a rattle. In Stem’s view, they give an
infant thedeeplyreassuring senseofbeing
emotionallyconnectedtosomeoneelse.

An infant will not overtly acknowledge
that feeling of being connected,Stern
says,but will oftenrespondto its absence.
In one experiment,he hadmothers pur
poselyover- or under-respondto their in
fants, ratherthan matching them in an
attuned way. The babies reactedwith
surpriseor dismay. "The infants would
stop and look around as though to ask
"Whatwasthat about?’" Sternsaid.

Whenparentsconsistentlyfail to match
the child in this way, it affectsthe child’s
development, Stern finds. With one
mother who continually underinatched
herbaby’s levelof activity, hefound, the
baby eventually learned to be passive.
"An infant treated that way learns, When
I getexcited,I can’tgetmy motherto be
equallyexcited,so! mayaswell not try at
all," saidStem.

Thepsychologicalimprintsof those early
encounters,Stem believes, are not ir
revocably set. "Relationships throughout
life - with friendsorrelatives,for example
- or in psychotherapycontinually reshape
your working modelof relationships,"he
said. "An imbalanceat onepoint canbe
correctedlater, thereis nocrucial period
early in life - it’s an ongoing, lifelong
process." "Thereisnodatayetthat shows
any grave effects for a child who has a
non-attunedmother," said JeromeCagan,
a developmentalpsychologistat Harvard.
"Many mothersare away from their in
fants andtoddlersmuchofthe day, and the
children seemto turn out just fme."

Stem’swork is part of a broad effort by
psychoanalyticresearchers to study in
fants and childrendirectly. Unlike other
researchers,Sternhasusedhisfindings to
mounta vigorouschallengetobasictenets
ofpsychoanalyticthought."Ourfindings,
like Dr. Stem’s,putsomepsychoanalytic
theoriesin question," saidRobertEmde,
a psychoanalystwhoisstudyinginfantsat
the University of Colorado School of
Medicine in Denver. "But Dr. Sterngoes
muchfurther in the implicationshedraws.

"My researchquestionsmore clinical as
sumptions than it confirms," Stern said.
One of the main psychoanalytic views
challenged by his research is that
psychologicalgrowth,asSternputs it, "is
a paradeof specificepochs,inwhicheach
of the most basicclinical issuesof life
passesby in its own separateturn. They
donot.."

Daniel Goleman
NewYorkTimes NewsService
Reprintedwith permission.

Kentucky Capital Litigation
ResourceCenter

The Kentucky Capital Litigation Resource
Centerfinds competentcounselto represent
deathrow inmatesin stateandfederalpost-
conviction,anddevelopsandcoordinatesall
availableresourcestoaid thoseattorneys.

To accomplishthis resourcecenterattorneys
directlyrepresentsornecapitaiclientsinpost
convictionactions.Additionally, theresource
centerrecruits privatepractitionersto beon
apanelfrom whidi attorneysate chosento
handlecapitalpost-convictionactions.
Privatepractitionersareencouragedto par
ticipate on a pro bono basis. They also
developcriteriafor the appointmentof panel
attorneysto acase.

For theforeseeablefuture 1 DPA attorney
with capitallitigation experiencewill bess-
signedto work with at least1 privateattorney
after thedirect appealis affirmed. An entire
finn couldbeassignedtothecase.Ideaflythe
DPA attorneyinvolved is the attorneythat
was participatedas lead counselwhen the
directappealwasfirst assigned.The2 attor
neyswould remainon thecasethroughslate
& federalpost-conviction,including any
clemencyproceedings.

The resourcecenterstaffis active in assisting
theattorneys in identifying federalconstitu
tional issues,formulating strategyand
preparingappropriatedocumentsand argu
mentswhennecessity.Tothatendthecenter
is expanding the present death penalty
library. Eventually all cases,pleadinga,ar
tides,etc.will beindexedso thatidentifica
tion of a topic by an attorney will give ready
accesstoallcurrentinfonnationonthatissue.
The resourcecenternetwoikswith otherstate
and national organizations providing essis
lanceto deathsentencedclients andplansto
establishacomputerizedindexedpleadings
bank.The newsletter,CapitalConcerns,is
publishedhi-monthly. A 6th Circriit Habeas
Corpv Manual are planned.The resource
centerdevelopsandcoordinatestrainingcon
cerningcapitallitigation in the post-convic
tionarea,developsandexpandsexistingex
pertwitnesslists, assistsin organizinginvea
tigaticm efforts,and monitors all Kentucky
capitalcases.

CapitalTrial Assistance
TheMajor Litigation Sectionoffersahostof
servicesto attorneysdefendingcasesatthe
trial level.Staff lawyersareavailabletocon
suit with trial lawyersabouttheir cases.The
section’s mitigation project paralegalCria
Brownis availableto conductintensiveday.
long client interviews.Thepurposeof these
interviewsis to gathercomprehensiveinfor
mationabout the client’s life as a starting
point for acompletepsycho-socialhistory.
FOllOWing theinterview, amemomudianis
preparedcondensingthe informationshebaa
gathered.Ii is forwardedto thetrial lawyer
along with suggestionsfor further areasof
investigation relevantto mitigation.
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NO QUICK FIXES

Honestyandliving life oneday at a time,
notemptypromises,arekeysto overcom
ingaddictivebehavior,saysOregoncoun
selor.Conditionsin our societyarefertile
for the developmentof addiction.We are
a "quick-fix" culture. We rely onsubstan
ces- whetherrapidly acting painrelievers
or elegantly styledautomobiles - to ease
our disease.

Addiction is receivinga good dealof at
tention today,and it is evident that the
dynamics of the addictive process are
rampantinour image-conscious,success-
oriented, materialistic society. As
productsofourculture,weareseducedby
advertisingpromisesthatcertainproducts
will makeusmore attractive,successful,
orpowerful. Our creditdebtisevidenceof
our addictive society,accordingto A.M.
Washton and Donna Boundy in
Wilpower’sNotEnough.This 1989book
notesour collectivedebttotals$650bil
lion, or twice the 1981 figure. Less than
half of what we buy replacesworn out
items.Mostly,we’rejustshoppingaround
for somethingto makeus feelbetter.

If we examinedseriously our own com
pulsions and obsessions,we would
probably feelmuch morecompassionfor

, chemicallydependentpeople.Most of us
don’t realizeit, but weareprobablyon the
road to addiction if wecontinue to usea
substanceor engageinaparticularactivity
whenthe undertakingcausesproblemsin
our lives. Furthermore, we might stop the
activity if we realized it would result in
progressivedeteriorationof ourphysical,
mental, emotional and spiritual well
being.

Theseideashave becomeapparentto inc
during the last 18 months sinceI began
work as a chemical dependency coun
selor. Never in my wildest dreams did I
ever imagine myself in such a role. My
imagesof alcoholics and addicts were
much like the viewsof the populationat
large. I thoughtalcoholicsand addictsare
people who live on the streets, are
dangerousand unpredictable,andprobab
ly engagein illegal activities to support
their habits.I had heard they are hardto
treat.

Those stereotyped notions changed
dramaticallyfor me soonafter I began
work at De Paul TreatmentCenter in
Portland,Ore., a chemical dependency
treatmentcenter that helps women and
men without meansto be treatedelse-

where.Themajorityofourclientsarepoor
and at odds with their families and most
of society,butnotall beganlife thatway.
They are women and men whose al
coholismor drugaddictionshave robbed
them of dignity and anymeasureof con
trol over their own destinies.Ratherthan
thinking of them as scary or dangerous,I
have cometo know them as womenand
men who are victims of an insidiousill
ness-thediseaseofchemicaldependency.

One of my clients talks about hisprocess
asone of progressively lowering his ex
pectations.Whenhisalcoholanddruguse
interfered with his ability to work a
regularjob hedecidedhedidn’tneedsuch
stressfulemployment.Whenhe couldn’t
afford to pay moiahly rent on an apart
menthemovedtoa cheaphoteL Front the
hotelshe lookeddownon thosewho lived
in shelters. When he landed in a shelter
becausehecouldn’t work enoughto pay
the rent in a rooming house,he looked
downonthosewhoweredirty and sleptin
parks He said he had to keep looking
down at whoeverhada little lesscontrol
over life thanhedid becauselooking up
wasterrifying. Today hedescribeshis life
asinsane.Alcohol anddrugs were more
important than food, shelter or self
resp

Someclientsseektreatment becausethey
aresickandtired of "beingsickandtired."
Courts refer other clients,or theycometo
us directly from prison. Otherreferred by
a children’s servicesdivision must com
plete treatment if theyhe to have their
childrenreturned to theircare.Nomatter
how.they come to us,the majority who
finally end up in treatmentare tired,
desperate, and usually filled with shame
about the compromises,the dishonesty,
and the pain addiction has caused in
others’ lives. Often anaddict’s preferred
defenses-denialandprojection-mask the
painandshame.Addictstendtominimize
the fact that their involvement with al
coholor drugs is out of control. Addicts
projecthlamefortheirproblemsonalmost
any event,personor situation to avoid
facingthe realitythat becauseof the sub
stancestheir livesareunmanageable.

The chemically dependent person’s
reality is skewed, and the presence of
thesedefensesinitially make the person
difficult to work with and appearto want
no help.

Still, manyofus, includingalcoholicsand

addicts,find it difficult to accept the
reality that alcoholismor drug addiction
isadisease.Wewhohaveneverstruggled
withaddictiveillnessstill wanttobelieve
that the alcoholic or addict’sproblemis
basically one of lack of self-control.
Nothing couldbefurther from the truth.
Like canceror heartdisease,theperson
with a predispositiontowardschemical
dependencywill developthediseaseif the
conditionsareright.

Sojust how doesan addictiondevelop?
First it is important to acknowledgethat
the developmentis a multi-determined
phenomenon.Thereis likely a biological
predispositionto the developmentof a
chemical dependency.While efforts to
identifyanalcoholicpersonalityare futile,
mostrecoveringpeopleIwork with admit
thatpredatingtheiraddictionsweremany
problems.Theseincludelow self-esteem,
uneasinessin inteipersonalrelationships,
havingto guessatwhat’s nonnal,diffiqul
ties expressing feelings and handling
frustrations. Children who grow up in
homeswithchemicallydependentparents
usuallyemergefrom their families with
suchproblems. While thesepersonality
characteristics may predisposesomeone
to developan addiction,it mayalsoresult
from i pathological relationshipwith a
mood- or mind-altering substance.

Most of the peopleI work with - today’s
casualtiesof thedrugepidemic- grewup
in families affected by alcohol or drug
addiction, but to their neighbors they
looked like "normal" families. We know
that addicted parentsusually create
problems in children’s development.It is
confusing to grow up in such a home.
Children are never sure what to expect.
Theirexperiencetells them thereisaprob
lem,butMomorDadtellsthemthisisnot
so. Children are usually told not to talk
about the problem. If somethingis not
supposedto be discussed,it must also be
prettyshameful.

Oneof my clients put it well when she
explainedhow shealwayspromisedher

Sister Gosser
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children shewouldn’t drink. When she
couldn’t keep the promises,she tried to
hide her drinking anddruguse.Shetold
the children she was fine and wasn’t
drinking, but they knew. She was so
ashamedthatherdrinkingwasgettingout
of control thatshesentthechildrenoutto
play sotheywouldn’t catchher using*1-
cohol. The children becameconfused.
They learnedif they questionedtheir
morn,theywerescolded.Theylearnednot
to talk aboutMom’s drinking andto sup
presstheirfeelingsaboutit.

It’s tough to know somethingis notright
andnothavethat truthvalidated.On one
levelchildren learnnot to trusttheir own
reality. Often the child thinks, "Some
thingiswrongwith me."This ideacarries
to adolescenceandadulthoodaslow self-
esteem,insecurityandanaggingsenseof
shameaboutone’s identity. Also carried
into adulthoodis the experienceof sup
pressingnormalemotionalneedsandfeel
mgs.The child learnsearlythesemighthe
bothersometo the alcohol- or drug-in
volved parent.Therefore,onelearnsto
deny one’s reality, to suppressfeelings,
andnottotrustone’senvironment.Ifemo
tionalneedssurfacethey maynotbemet,
sothechild learnshow tokeepeverything
undercontrolandavoiddisappointment.

No one sets out to becomechemically
dependent.Initially the substanceoffers
somethingpromising,likerelieffrompain
or uneasiness.Authors Washton and
Boundyoutlinea5-stageprocessinaddic
tin progression.Thefirst stageof invol
vementwith amood-alteringchemicalis
infatuation. Many addicts tell mc how
wonderfulthingswerewhentheyfirst dis
coveredthe relief or pleasureresulting
from ingestionof aparticularsubstance.

A "honeymoon"periodfollows infatua
tion. Thesubstancecontinuesto deliver
desiredeffectsandis soughtin timesof
stressordiscomforttoproviderelieffrom
uncomfortableor undesirablefeelings.
As With loveaffairs,theindividualsthink
a lot abouttheirnextopportunitiestouse
or drink. At this stagebuddingAddicts
think theyarc"safe"becausetheyprobab
lyarentdailyusers.Theybeievetheyare
in control.

Betrayal follows the honeymoon and
often takes more and more of the sub
stancetodeliverdesiredeffects.Negative
consequencesemerge.Usersmaybecited
fordrunkdrivingorspendmorethanthey
plannedfordrinksoradrug.Otherpeople
becomeconcerned.Addictsfearbeingout
of control or being perceivedthat way.
Theybeginto skew the truth.

Following betrayal,the relationship be-

tweenaddictsandtheirdrugsof choiceis
like a"marriageontherocks." Addictsarc
increasinglydesperatetorecapturetheil
lusionsof thehoneymoon.Useofsubstan
cesismorecompulsiveinaneffort tokeep
at bay feelings of depression,failure,
shameandinadequacy.

Ultimately personsare "trapped" in a
downward s,iral. The substancesor
ganizeusers lives. Alcoholics at this
stagetellustheyneedtodrinktowardoff
the shakesand make it through the day.
Addicts so want relief from withorawal
discomfortthat they lie, cheatandsteal
even from those they love. Shame and
guilt mountbut are mollified temporarily
by thenextfix. Life becomesunmanage
able. But the diseasekeeps the denial
going. Addicts tell themselvesthey’ve
tried to control use but it hasn’tworked.
In their minds, they’re beyondhope.

So what’s involved in the treatmentof
addictions?How will we make headway
in thisWaronDrugs?Two tools thathold
themostpromisearetreatmentandeduca
tion for the prevention of addiction.
While controlling the flow of drugs and
stiffening sanctions againstdealers are
strategiesnot to bediscounted,hisimpor
tant to changeattitudesaboutchemical
use,andwemustbe lesspreoccupiedwith
quick fixes. Otherwise,urges to alter
moodsor bring uncomfortablefeelings
undercontrolwill continue,anduntreated
and ever-resourcefuladdicts will find
waysto getwhattheyneed.

Whenwe talk about treatment,wedon’t
mean"curing" addiction.We talk about
arrestingthedisease’sprogression,bring
ing it into remission and helping addicts
learn to avoid relapse.Paradoxically,
treating addictionshas to do more with
teachingpeople to "let go" or surrender
than it does with teachingstrategiesto
"control" desiresfor substances.Addic
tions generallydeveloparoundneedsto
control uncomfortableor undesirable
feelings.Earlyuseof addictivesubstances
createstheillusion thatcontrolispossible.
Recoveryinvolveslearninghowtoaccept
oneselfasoneis-limitedin’wbai onecan
and cannotcontrol. Recoveryincludes
honestlyconfronting grandiosefantasies
thatearly substanceusepromised,learn
ing the dynamicsof the diseaseprocess,
andfacing realitiesof whatchemicalsdo
physiologically, mentally, emotionally
andspiritually.

Muchof what worksin treatingaddictions
comesfrom the wisdomof Alcoholics
Anonymous.The fIrst 3 stagesof AA’s
12-stepprogramprovide the foundation
for the initial recoveryphases.Thesesteps
invite addictstoadmithowbadthingsare,

to be open to possibilitiesthat help and
changesarepossibleandtorisk allowing
somepowerbeyondthemselves- Godor
thewisdomofthcgroup-toshowtheway.
Addicts are relieved to finally acknow
ledgewhat issoobvioustoeveryoneelse
- that things are out of control. When
denial thathasreignedsolong is let go,
addicts are finally reachableand teach
able.

Thenexttreatmentphasesinvolvedealing
with thephysical,mental,emotionaland
spiritual wreckagethe diseasehas
wroughtandtheaddict’srelationshipwith
God andother people. Theneedto heal
physically is obviousbecauseaddicts’
bodieshavesustainedterribleabuse.Ad
dictsalsoneedtohealmentallyandlearn
to recognizedistortionsthathavebecome
habitsin theirwaysofthinking. Theyneed
to learnnew ways of coping with life’s
stressesandhow to deal with theshame
andguilt that hasfedtheir addictionsand
caneasilythrow theminto relapses.Final
ly addictsmust healspiritually. Spiritual
healing involves becoming reconciled
with and developing their relationship
with their higher power. It involves that
processof reconciliationwith oneselfand
membersof the human community.

Therecoveryagendaisno smalltask,but
work with recoveringpeopleisrewarding.
I witnessmiraclesdaily. Many whoshare
their storieswith me say things like, "I
shouldn’tbeheretoday.I’ve beenthrough
somanydetoxes.Godmusthave* reason
for me to live." Or they say, "I never
imaginedthat life could belike this. I
neverthought Icould existwithoutdrink
ing."

I’ve learnedhowmuchIamaproductof
my ownculture, and I don’t wantto deny
thecomplexityof thedrugepidemic.Ad
dictionsdevelopover a longperiod, and
the solutionto ourDrug War isnot going
to be a quick fix. I’m hopefulthat what
we’re learning about recovery from
recovering people will benefit us all.
From the tradition of Alcoholics
Anonymous we learn totakethingsone
day at a time, to live life on life’s terms,
andgetbacktothebasicsof honestywith
ourselvesandoneanother.

SISTERGOSSER

Sister Gosser is a chemical dependency cowi
.eelor at Dc Paul Treatment Center: in
Portland, Oregon. She received an M.S.W.
froinCUA In 1988.From1980to1987,she was
associate director In CUA’s campus minLrt’y
office.

Reprinted from CUA Magazine, The
Catholic University of America,
Washington,D.C., with permission.
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SCHEDULING OF DRUGS UNDER KRS CHAPTER218A

CHRDRUG CATEGORIES

KRS Chapter 218A defines various
schedulesof drugs. KRS 218A.020re
quires the Cabinetfor HumanResources
CBR to placesubstanceswhich are not
listed in the statute into schedulesbased
onthestatutorycriteria for eachschedule.

Below arecompilations of CHR’s listing
of drugs that fall into variousschedules.
The first list isby schedule;the secondlist
is alphabetical. The lists arenotguaran
teedto be all-inclusive.

CHANGES

Thedrugsplaced in a particularschedule
may be changedby eitherDEA or CHR.
The changemaybea movementfromone
scheduleto another or removal from the
controlledschedule.Newdrugs marketed
are screenedfor abusepotential and may
beplacedintoascheduleatthetimeof
marketing or later depending on ex
perience once the drug is in use. There
fore, one mustcheckthe validity of the
schedulingof any drug at periodic in
tervals.

ADMINISTRATIVE
REGULATIONS

In addition to the KRS 2l8A, 902 KAR
55:010 - 55:060 will list drugs in the
variousschedules.

prescriptionfor them. H.B. 112 defines
certain circumstances under which
anabolicsteroids may not be prescribed
and prescribespenaltiesfor eachtype in
fraction thatmight occur.

In addition to illegal possessionof an
anabolicsteroid without avalid prescrip
tion or drug order for such from a duly
authorizedpractitioner in the State of
Kentucky, H.B. 112further statesthat:

It is now unlawful for a prescriptionor
order to bewrittenfor ananabolicsteroid,
for suchsteroidsto be distributedand/or
soldfor the following purposes:

- enhancedperformance in exercise,
sport or game,

- the hormonalmanipulationnecessary
to increasemusclemass,weight,strength
without a medicalnecessity

and further it is unlawful for anyoneto
intentionally make or deliver an anabolic
steroid whetherin a pureor unpure state
and it is unlawful to possessan anabolic
steroid for the purposeof illegal delivery
or manufacture.

The following anabolic steroids are a
materialcompoundmixture or prepara
tion thatcontainanyof the following:

18 Testosteronepropionate
19 Testosteronelike relatedcompound

Penalties are describedin House Bill
112." This bill becamelaw on July 1,
1990.

ANABOUC STEROIDS:
CONGRESSIONAL ACTION

The Congressisalso lookingat thesteroid
issues.H.R. 4658HughesD-NJ relates
to AnabolicSteroidsControl Act of 1990
which will becomeanamendmentto the
Controlled SubstancesAct and would as
signcriminal penalitiesfor illicit useof
anabolicsteroidsi it is passedinto law.

FURTHERINFO

Inquiries may be addressedto Mr. Ed.
ward Crews, R.Ph., PharmacyServices
Program Manager,Drug Control,Depart
mentofHealthServices-502564-7985;
or to Helen Danser,R.Ph.PharmacySer
vices ProgramManager,Departmentfor
Mental Health and Mental Retardation
Services,Cabinet for HumanResources,
Frankfcrt, Kentucky 40601, 502 564-
444&

REFERENCES

Referencesusedin developing the list of
drugs in the various schedulesare:

ANABOLIC STEROIDS: 1990
LEGISLATION

The1990GeneralAssemblyenactedH.B.
112. An actrelating to anabolicsteroids.
This act amendedKRS 217 insteadof
KRS 218A-The Controlled Substance
Act. However, the amendmentto KRS
217 places restrictions on anabolic
steroidsand createspenalities for infr
ingementof thoserestrictions.

The anabolic steroidshadpreviouslybeen
designatedprescription legend only,
whichrestrictedtheir distribution to those
persons who had a physicians order or

1 ChorionicGonadotropin
2 Clostebol
3 Dehydrochlormethyltestosterone
4 Ethylestrenol
5 Fluoxymesterone
6 Mesterolone
7 Metenolone
8 Methadienone
9 Methandrostenolone
10 Methyltestosterone
11 Nandrolonedecanoate
12 Nandrolonephenpropionate
13 Norethandrolone
14 Oxandrolone
15 Oxymesterone
16 Oxymetholone
17 Stanozolol

1. Advice for thePatient, Vol.11
USPDI
U.S.PharmacopeialConvention, Inc.
P.O. Box 2248
Rockville, Maiyland 20852

2. Facts and Comp&isons 1985
Monthly UpdatesFacts & Compaxisons,
Inc.
111 WestPcrtPlazaSu1te423
St Louis, MO 63146-August

3. 902KAR55

4. KRS218A

5. The Merck Index 9th ed. 1976
an Encyclopediaof ChemicalsandDrugs
Merck & Co., Inc.
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Rahway,NJ. Acetorphine N-ethylamphetamine
Acetyldihydrocodelne

6. The PharmacologicalBasis of Benzyimorphine
Therapeutics CodeineMethylbromide SCHEDULEII
Goodman& Oilman MacnillanPublish- Codeine-N-Oxide
lag Co., Inc. CyprenorphineNY 1980 A. Opiold Narcotics

Dthydromorphine
Pantopon - Hydrochior pium7. Physicians Desk Reference1985

ol
alkaloidsMedical EconomisCompany, Inc.

ErorphineOradell, New Jersey 07649
Heroin OpiumTinctureDeodorized
Hydromorphinol Morithine Sulfate - [Roxanol, RMS

CHR DRUG UST BY SCHEDULE methyldesorphine Unisertsrectalsuppositories]
Methyldihydromorphine Hydromorphone - Dilaudid
MorphineMethyibromide Oxymorphone- Numorphan
MorphineMethylsulfonate Levorphanol- Levo-Dromoran

Methadone- DolophineSCHEDULE I Morithine-N-Oxide Meperidine- Demeral,PethadolMyrophine
Fentanyle- SublimazeNicocodeine
AiphaprodineHCL - NisentelA. Opiates Nicomorphine
SufentaniI- SufentaNormorphine
CodeineAcetylmethadol Phoclodine
OxycodoneHCLAlfentanil Thebacon

Allylprodine
B. Combinations of OploidsAlphacetylmethadol C. Hallucinogenic Substances

Aiphameprodine B & 0 SupprettesNo. 15AAiphamethadol 3,4Methyleedoxyamphetamine
B & 0 SupprettesNo. 16AAipha-Methylfentanyl 5, Methoxy - 3,4 Methylenedioxy AIII
Opium & BelladonnaSuppositoriesBenzethidine phetaxnine Oxycodone& AcetominophentabletsBetacetylmethadol 3,4,5 - TrimethoxyAmphetamine
lox CapsulesBetameprodine Bufotenine
SK - Oxycodonewith AcetamenophineBetamethadol Diethyltiyptamine
OxycodoneHCL, OxycodoneTerephthaBetaprodine Dimethyltryptamine late & Aspirin tabletsClonitazene 4-Methyl-2,5-dimethoxy amphetamine
CodoxyTabletsDextrommoramide Ibogaine
Pedm TabletsDextrorphan Lysegic aciddiethylamide - LSD
SK - Oxycodonewith aspirin tabletsDiampromide Marijuana
OxycodoneHCllOxycodone TerephthaDiethylthiambutene Mescaline
late & aspirinhalf strengthDifenoxin Peyote
Percodan- Demi tabletsDimenoxadol N-ethyl-3-piperidylbenzilate
Demerol APAPDimepheptanol N-Methyl-3-piperidyl benzilate
MeperganFortisCapsulesDimethylthiambuten
Mepergan InjectionDioxaphetylebutyrate Psiocyn

Dipipanone Tetrahydracannabinols
Ethylmethylthiambutene Hashish SCHEDULE II - NON-NARCOTICEtonitazene Phencydidine
Etoxeridine 4 - Bromo-2,5 - Dimethoxy-Am- Amobarbital+ Secobarbital- TuinalFurethidine phijne Amobarbital- AmytalHydroxpethidine 2,5 -Dimethoxyamphetamine2,5DMA
Ketobemidone Ethylamine Analog of Phencycidine Biphetamine - Resin Complex of amLevomoraniide ethyl-i -phenylcyclohexylamine, phetarninewith dextroamphetainineLevophenacylxnorphan cyclohexamine, Dextroamphetamine - Dexamex,Morpheridine 4-MethoxyamphetaminePMA Ferndex,OsydessII, SpancapNo.1Noracymethadol ParahexylSynhexy1 Metimphetamine - DesoxynNorlevorphanol Pyrrolidine Analog of Phencydidine1- Methyiphenidate - RitalinNormethadone 1-Phenylcyclohexyl - Pyrrolidine, Obetrol - various salts of amphetamineNorpipanone PCPY, 1’ and dexiroamphetaminoPhenadoxone Thiophene Analog of Phencycidine1- Pentobarbital- NembutalPhenampromide 1-1-2-ThienylCyclohexyl Piperidine, Phenmetrazine- PreludinPhenmorphan TCP, TPCP Secobarbital- SeconalPhenoperidine
Piritramide D. Depressants A. Immediate PrecursorsPropheptazine
Properidine Mecloqualone 1 -PiperidinocyclohexanecarbonitrileandPropirani Methaqualone2-methyl-3-otolyl-43H- 1 - Phenylcyclohexylamine, immediateRacemoratnide quinazolinoneQuaalude precursorto PhencyclidineTilidine Phenylacetone - other names includeTrimeperidine E. Stimulants phenyl-2-propanone,P2P,benzylmethyl

ketono and inethylbenzylketone- immeB. Opium Derivatives Fenethylline diate precursor to amphetamine and
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B. Products
Hydrocodone

AdatussD.C. Expectorant
Bacomine
Bacodan
Bay Cotussend
BaycominePediatricSyrup
CodiclearDH Syrup
Codirnal DH Syrup
Codamine
Dc-tess
Detussin
DetussinExpectorant
DonatussinDC Syrup
EntussExpectorantSyrup
Hycodan
HycotussExpectorant
Hycomine
HycominePediatric Syrup
Hydropane
Hydrophen
Hydro-Propanolamine
PromistRD Syrup
PromistExpectorant
Psuedo- HistExpectorant
P.V. TussinSyrupandtablets
Ru-Tuss - withHydrocodone
SRCExpectorant
S.T. ForteLiquid
Trianiinic ExpectorantDH
TussanilDH Tablets
TussanilDH Syrup
TussendExpectorant
Tussionex

methamphetamine

SCHEDULE III- OPIOID NAR
COTICS

A. Products Containing Codeine..
Aspirin with Codeine
Anatuss with Codeinetablets
Colrex compoundcapsules
CopavinPulvules
Hycodantablets.
Eznpirinwith Codeine
Fiorinalwith Codeine
Nucofed
NucofedExpectorantSyrupwith Codeine
Phenaphenwith Codeine
Tylenol with Codeine

Containing

Federalregulations- however they are
considered to be. controlled under
ScheduleUI in Kentucky. This informa
tion maynot be explicit in theregulations,
reference is made to FederalRegisterof
1984 which does not exempt these
products.

"Any suppositorydosageform containing
amobarbital, secobarbital,pentobarbital
or saltthereorwhichhasbeenapproved
by theU.S.FoodandDrug Administration
for marketingonly asa suppository."

KaopectolinP.O. - Kentuckyonly
Kaodenewith Paregoric
KBPfl
Paregoric - Kentucky only
Parelixir - Kentuckyonly
Parepectolin- Kentuckyonly
Nalline- Nalorphine
Talwin - Pentazoicine- all forms

SCHEDULE III - NON-NAR
COTICS

Amphetaminesulfate 2.5 mgni aspirin
162mgm,Phenacetin162 mgm- Edrisal
Benzphetaznine
Butabarbital - Butisol
Chlorhexadol - Lora, Mecoral,
Medodorm
Chlorphentermine --

chlortezmine
D Amphetaminesulfate 2.5 mgm,
mephenesin500 mgm Salicylaxnine 2
mgm chlorpromazineHC1 10 mgm -

SpecialFormula711 Tablet
Dextroamphetamine sulfate 5 mgm;
chiorpromazineHC1 25 mgm - Thora
Dcx No.2Tablet
Glutethimide- Doriden
Lysergic Acid
Lysergic Acid Aniide
Mazindol
Mephobarbitol - Mebaral
Methamphetamine HC1 1.2 mgrn. chior
pheniramine maleate 3.8 mgm;
phenacetin 120.0 mgm salicylamide
180.0mgm Caffeine30.0mgm Ascorbic
acid50.0mgm - GenegesicCapsules
Methamphetamine HC 1; conjugated
estrogens-equine’O.125mgmMethyl tes
tosterone 1.25 mgm amylase10.0 mgm
protease 5.0 mgm, aullulase 2.0 mgm
nicotinyl alcohol tartrate 7.5 mgm;
dehydrochloric acid 50.0 mgxn; ferrous
fumerate6.0 mgm - HovizymeTablet
Methamphotamine HCI lmgni; con
jugated estrogen - equine 0.25 mgm;
methyl testosterone2.5mgm - Mediatric
Tablet or Capsuleor Solution [above in
gredientsin 15 cc’s of solution]
Methyprylon - Noludor
Metharbital-Gemonil
Phendimetrazine
Phenobarbital
Suifondiethylmethane
Sulfonethylmethane
Sulfonmethane
Talbutal- Lotusate

The following combination products are
locatedin ScheduleIII: "any material,
compound,mixture or preparationcon
taining amobarbital, secobarbital,pen
tobarbitalor anysalt thereofand oneor
more other activemedicinal ingredients
whichisnot a controlledsubstance.

Productscontainingacetaminophen,caf
feine, butabital are not controlledby the

SCHEDULE IV

Chioral Betaine - Beta-Chior, Soinilan
Chioral Hydrate - Noctec,Somnos,Nyc
ton, Lorinal, Chioraldurat
Ethchlorvynol - Placidyl
Ethinamate - Valmid
Meprobamate - Equanil, Miltown,
Meprospan
Paraldehyde
PentaerythritolQiloral - Petrichioral,
Periclor

A. Stimulants

FenfluramineHCL - Pondimin
Diethylpropion HCL - Depletite - 25;
Tenuate; Tepanil; Tenuate Dospan;
TepanilTen-Tab
PhentarmineHCL - Phentrol;Tora;Faa-
tin; Obe-Nix Obephen;Obrmine;Obes
tin-30 Phentrol2; UnifastUnicells; Wil
powr Adipex-P; Dapex-37.5 Ionamin;
Parmine;Phentrol4; Phentrol5
Pipradrol - Detaril; Oerodyl; Meratran;
Pipradol
SPA-1--1-Dimethylamino-1, 2-
Diphenylathane

B. Depressants
Aiprazolani- Xanax
Bramazepam
Camazepam
Qilordiazepoxide- Librium; Libiitabs;
A-Poxide; Lipoxide; SK-Lygen; Murdil
Reposans-10Screen
Qobazam
Clonazepam- Clonopin
Clorazepate- Tranxene
Clothiazepam
Cloxazolam- Enadel;Sepazon
Delorazepam
Diazepam- Valium
Estazolam- Eurodin;Julodin
Ethyl loflazopate
Fludiazeopam
Flunitrazepam - Rohypnol
Flurazepam- Dalmane
Halazepam- Paxipam
Haloxazolam
Ketozolam
Loprazolam
Lormetazepani
Lorazepam- Ativan; Emotival; Lorax;

C. Products Containing Opium
B.P.P.
CorrectiveMixture with Paregoric- Ken
tucky only
DiabisniuleTablets
DiabismuleSyrup - Kentuckyonly
Diaquel
DonnagelP.O.
Hista - Derfulecaps
KadonnaP.O.
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Psicopax;Tavor Temesta PrunicodeineLiquid Sprx-1
Mebutamate- W-583;Capla;Butatensin; TerpineHydratewith CodeineElixir Statobex
Carbuten;Mebutina; Prean; Sigmafon; SK-Terpin Hydrate and CodeineElixir Statobex0
VafleneMega; No-Press;Axiten; Ipoten- CalcidrineSyrup Trimstat
sivo Ceiro-CiroseLiquid Trimtabs
Medazepam- Ansilan; Diapin Elbrua; Alainine Expectorant Weighirol
Esmail; Medazepol; Mezepan; DeprositExpectorantwithCodeine Anorex
Megasedan;Nobriuin;Pazital;Psiquium; IsoclorExpectorant Surix 3
Resmit Rudotel;SereaiunSiman NovahistineExpectorant V’eh-Less
Methohexital - Brevital; Brevital NucofedPediatricExpectorant Adipost
Sodium; Brevimytal Sodium,Brietal PhenhistExpectorant Boniril Slow-Release
Sodium Robitussin- DAC syrup Dyrexan- OD
Nimetazepam Ryna - CX Liquid Hyrex 105
Nitrazepani - Benozalin; Caismin; DibistineExpectorant Melfiat - 105 Unicells
Eunoctin; Mosadan; Mogadon; Nelbon; C-Tussin Expectorant Prelu-2
Nitrenpax Paxisyn; Pelson;Radedorm MidabistExpectorant Slynil
Relact Sonebon;Sonnolin Naldecon- CX Suspension Sprx - 105
Nordiazepam TriaminicExpectorantwith Codeine Trinicaps
Oxazepam- Serax; Aplakil; Bonare; HistadyleEC Syrup Wehiess105 Timecells
Enidre;Hilong; Isodin;Limbial; Neson- Promethazine HCL Expectorant with
til; Praxiten; Propax; Quilitrex; Rondar Codeine
Serenal; Serenid; Serepax; Seresta; Phenergan Expectorant with Codeine HELEN DANSER, R.Ph.
Sobril; Tazepam Syrup PharmacyServicesProgram Manager
Oxazolam - Serenal Prothazine with Codeine Expectorant Dei,artment For MentalHealth and

Mental RetardationServicesPemoline - Cylert; Azoksodon; Syrup CabinetforHumanResourcesDantroinin; Deltainine; Endolin; Hyton; Tussar2 CoughSynip Commonwealthof KentuckyKethaniecl;Nitar Notair Pioxol; Pondeq TussarSF Cough Syrup FraIilCfOTI, Kentucky 40621Ronyl; Sigmadyn; Sistral;Sofro; Tradon; lophen - C Liquid
Volital AmbayExpectorantLiquid 502564-4448

Pinazepam AmbophenExpectorant
Prazepam- Demetrin;Verstran;Centrax A-Nil Expectorant ALPHABETICAL
Ternazepani- Myolastin,Restoril Bromanyl Expectorant LISTINGTetrazepam Ambenyl Cough Syrup
Triazolam - Halcion Ru-Tuss Expectorant

Conex with CodeineSyrup
C. Analgesics Tussirex with CodeineLiquid A

PromethazineHCL VC Expectorant with
Dextropropoxyphene- Darvon Codeine ActacinCLiquid - ScheduleV

Mallergan-VCExpectorantwithCodeine Act5niim C Expectorant- Schedule V
Actifed with Codeine Cough Syrup -

SCHEDULE V PhenerganVC Expectorantwith Codeine ScheduleV
Syrup ActifedExpectorant - ScheduleV

Tricodene#1 Syrup Anatusswith CodeineSyrup Acetarphen- ScheduleI - opiate
Tncodene#2 Syrup ActacinC Liquid Acetyldihydrocodeine - Schedule I -

PhenerganwithCodeineSYTUP ActaxnineC Expectorant opiate
PhenerganVC with CodeineSyrup Actifed C Expectorant Acetyirnethadol - ScheduleI - opiate
Cophene 5 Syrup Tracin C Syrup Adaphen- ScheduleV
T-Koff Syrup TriafedCExpectorant Adatuss- D.C. ExpectorantScheduleIII
Alamine - C Liquid Triafed C Expectorant Syrup ContainingHydrocodone
CodehistDH Elixir PolyHisthieExpectorantwith Codeine Adipost - ScheduleV
PhenhistDH with CodeineLiquid BroanphenDC Expectorantwith Ofl Alamine - C Liquid - ScheduleV

Alainine Expectorant - ScheduleVNovahistineDII Liquid MidataneDC Expectorant Alfentanil - ScheduleI - opiateActifed with CodeineCough Syrup NormataneDCExpectorantwith Codeine Allylprodine - ScheduleI - opiateMidahistDH Liquid TamineExpectorantDC Syrup
DimetaneDC Cough Syrup PediacofCough Syrup Alphacetylmethadol- ScheduleI - opiate
Coirex CompoundEliXir Lomotil Alphameprodine- Schedule!- opiate
Kolephrin with CodeineLiquid Buprenorphine Aiphamethadol - Schedule I - opiate
Codimal PH Syrup Alpha - Methylfentanyl - Schedule I -

BaytussinAC Expectorant A. Phendimetrazine Products
opiate Alphaprodine Hcl - Nisentel -

Cherocol Syrup ScheduleII - opiate
ClydeineCoughSyrup Adaphen Alprazolam - xanax - Schedule IV

depressantGuiamidAC. Liquid Bacarate + Secobarbital= TuniaI -GuiatussA.C. Liquid Bui1 PDM
Guiatussinwith CodeineLiquid DI-AP-trol Schedule11- non-narcotic
Halotussinwith CodeinePhosphateLiq- Melfial Amobarbital = Aznytal - Schedule II -

uid Metra
non-narcotic

Nortussinwith CodeineLiquid Obalan Ambay ExpectorantLiquid - ScheduleV

Robitussin A.C. Syrup Obeval Ambenyl CoughSyrup - ScheduleV

Tolu-SedCoughSyrup Phenzine AmbophenExpectorant - Schedule V

Tussi-OrgandinLiquid Plegine AmphetamineSulfate2.5 mgnz
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Aspirin l62mgin;Phenacetinl62mgin=
Edrisal - Schedule III - non-narcotic
Anatuss with CodeineSyrup and tablets -

" ScheduleV
‘ Anil Expectorant- ScheduleV

Anorex- ScheduleV
Aspirin with Codeine- Scheduleifi-Con
tains Codeine

B

Bacarate - ScheduleV
Bacomine- Schedule II - Containing
hydrocodone
Bacodan - Schedule II - containing
hydrocodcne
Bay Cotussend- Schedulefl-containing
hydrocodorie
BaycominePediatricSyrup - ScheduleII
- containinghydrocodone
Baytussin AC expectorant- ScheduleV
Benzethidine - Schedule I - opiate
Benzphetamine - ScheduleUI - non-nar
cotic
Benzylmorphine- Schedule I - opiate
Betacetylmethadol- ScheduleI - opiate
Betameprodine - Schedule I - opiate
Betamethadol - Schedule I - opiate
Betaprodine - Schedule - opiate
Biphetamine = ResinComplex of Am
phetamine with Dextroaphetamine -

ScheduleII- non-narcoticB & 0 Suppret
teaNo. iSA - ScheduleII- non-narcotic
B&OSuppreuesNo.16A-Schedulell
- non-narcotic

J B.P.P. - Schedule II - contains opium
Boniril PDM - ScheduleV
Bontril Slow Release- Schedule V
Brarnazepam- SchçduleV
Bromanyl Expectorant - Schedule V
BromphenDC Expectorant with Codeine
- ScheduleV
Bufotenine- ScheduleI - opiate
Butabarbital- Butisol - ScheduleUI -non-
narcotic
Buprenorphine- ScheduleV

C

CalcidrineSyrup- ScheduleV
Coniazepam- ScheduleN
Cetro-Cirose Liquid - Schedule V
CheracolSyrup- ScheduleV
Chioral Betaine - Betachior, Somilan -

ScheduleN
ChioralHydrate - Noctec,Sonmos,Nyc-
ton, Lorinal,
Chloraldurat- ScheduleN
Chlordiazepoxide- Libruini, Lebritabs,
A-Poxide, Lipoxide, Sk-Lygen, Murcil
Reposans-lO,Sereen- Schedule IV -

depressant
Chiorhexadol - Lora, Mecoral,
Medodorm - ScheduleIII- non-narcotic
Chlorphentermine- ScheduleIII- non-
narcotic
Chiortennine-ScheduleUI -non-narcotic
Clydeine Cough Syrup - Schedule V
Clobanizani- ScheduleN
Clonazepam- Klonopin - ScheduleN -

depressant
Clonitazene- ScheduleK
Clorazepate- Tranxene - ScheduleIV -

depressant
Clothiazepam- ScheduleN
Cloxazolam- Enadel,Sepazon- Schedule
N
Cocaine- Scheduleil-opiate
Codamine- Schedule Ill - containing
hydrocodone
CodehistDH Elixir - ScheduleV
Codeine- ScheduleII - opiate
CodeineMethylbromide - Schedule I -

opiate
Codeine-N-Oxide- ScheduleI - opiate
CodiclearDH Syrup - ScheduleUI - con
taininghydrocodone
Codimal DH Syrup - ScheduleUI - con
taininghydrocodone
Codimal PHSyrup - ScheduleV
Codoxy Tablets - Schedule 11 - opiate
Colrex CompoundElixir - Schedule V
Colrex Compoundcapsules- ScheduleUI
- containing Codeine
Conex with CodeineSyrup - - ScheduleV
CopavinPulvules- ScheduleUI - contains
Codeine
Cophene5 Syrup- ScheduleV
Corrective Mixture with Paregoric -

ScheduleUI - Kentuckyonly - contains
opium
C-TussinEx,ectorant- ScheduleV
Cyprenorphme- Schedule I - opium
derivative

D

D-Ampletamine Sulfate 2.5 mpm;
Mephenesin500 mprn; Salicylamine 2
mpm ChiorproinazineHCL 10 mpm =
SpecialFormula711 Tablet - ScheduleIll
- non-narcotic
Delorazepam- ScheduleN
Demerol APAP - Schedule 11 - opiate
Combination
Deprosit Expectorant with Codeine -

ScheduleV
Despomorphine- Schedule I - opiate
Detuss - Schedule H - Containing
hydrocodone
DetussinExpectorant- Schedule11-Con
taininghydrocodone
Detussin - Schedule II contains
Hydrocodone
DextroamphetamineSulfate - Dexamex
Ferndex,etc. - ScheduleU- non-narcotic
Dextroamphetamine Sulfate 5 mgm;
chloiproinazineHCL 25 mgm= Thora -

DexNo.2 tablet- ScheduleUI - non-nar
cotic
Dextromorarnide- Schedule I - opiate
Dextropropoxyphene-Darvon - Schedule
N - analgesic
Dexirorphan- ScheduleI - opiate
DiabismuleTablets - ScheduleUI - Con
tainsopium
DiabisinuleSyrup - Schedule111- Ken
tucky only containsopium
Diampromide- ScheduleI - opiate
Di-Ap-trol - ScheduleV

Diaquel - ScheduleUI - containsopium
Diazepam- valium, vairelease- Schedule
N - depressant
Diethylpropion HCL - Depletite 25;
tenuate; tenuate Dosepan; Tepanil -

ScheduleN - Phendimetrazine
Diethyithiambutene - ScheduleI - opiate
Diethyltriptamine - Schedule I - Hal
lucinogenic
Difenoxin - ScheduleI
Dihistine Expectorant - Schedule V
Dihydromorphine- Schedule I - opiate
Dimenoxadol - Schedule I - opiate
Dimepheptanol - Schedule I - opiate
DimetaneDC cough syrup - ScheduleV
Dimethylthiambutene - Schedule I -

opiate
Dimethyltiyptamine - ScheduleI - Hal
lucinogenic
Dioxaphetylebutyrate - Schedule I -

opiate
Dipipanone- ScheduleI - opiate
DonnagelP.O. - ScheduleUI - Contains
opium
DonatussinD.C. Syrup - ScheduleUI -

contains hydrocodone Drotebanol -

Schedule I - opiate Dyrexan O.D. -

ScheduleV

E

Empirin with Codeine - ScheduleIll -

ContainsCodeine
EntussExpectorantSyrup- Schedule111-
Containshydrocodone
Estazalam- Eurodin;Julodin- Schedule
N - depressant
Ethchlorvynol- Placidyl - ScheduleN -

depressant
Ethinamate- Valmid - Schedule N -

depressant
Ethylamine Analog of PhencydidineN-
ethyl-i -phenylcyclohexylanine,
Cyclorexamine,PCE- ScheduleI - Hal
lucinogen
Ethylloflazopate - ScheduleN - depres
sant
Ethylmethylthiambutene- ScheduleI -

opiate
Etonitrazene- ScheduleI - opiate
Etorphine - Schedule I - opiate
Etoxeridine- ScheduleI - opiate

F

Fenethyiline- ScheduleI - Stimulant
Fentanyle - Sublimaze - Schedule 11 -

opioid
Formalwith Codeine - ScheduleUI -Con
tainsCodeine
Fludiazeopam- ScheduleN - depressant
Flunitrazepam- Rohypnol - ScheduleN
- depressant
Flurazepam- Dalmane- ScheduleN -

depressant
Furethidine- ScheduleI - opiate

G
Glutethimide- Doriden - ScheduleIll -
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non-narcotic
Ouiamid AC Liquid - Schedule V
Guiatuss AC Liquid - Schedule V
Guiatussin with Codeine Liquid -

ScheduleV

H

Halazepam- paxipam- ScheduleN -

depressant
HalotusinwithCodeinePhosphateLiquid
- ScheduleV
Haloxazolam- ScheduleN - depressant
Heroin - Schedule I - opium derivative
Heats -DerfuleCaps- ScheduleIll - Con
tainsopium
Histadyle EC Syrup - Schedule V
Hycodan - Schedule III - contains
hydrocodone
Hycotuss Expectorant - ScheduleUI -

containshydrocodone
Hycomine - Schedule III - contains
hydrocodone
}IycominePediatricSyrup-ScheduleIII -

containshydrocodoiie
Hydromorphinal - Schedule I - opium
derivative
Hydromorphone- Dilaudid -Schedule!!
opioid
Hydropane - Schedule UI - contains
hydrocodone
Hydrophene - Schedule UI - contains
hydrocodone
Hydro - propanolamine- ScheduleUI -

containshydrocodone
Hydroxypethidine- Schedule I - opiate
Hashish- ScheduleI - Hallucinogen

I

Ibogaine - ScheduleI - Hallucinogenic
lophenC liquid - ScheduleV
IsoclorExpectorant- ScheduleV

K
KadonnaP.O. - ScheduleEl - contains
hydrocodone
Iaopectolin P.O. - ScheduleIII- Ken
tucky only - containshydrocodone
Kaodenwith Paregoric- ScheduleUI -

containshydrocodone
KBP/O - Schedule III - contains
hydrocodone
Ketobemide - Schedule I - opiate
Ketozalam - ScheduleN - depressant
Kolephrin with Codeine Liquid -

ScheduleV

L

Levormoramide- Schedule I - opiate
Levophenacylmorphan- Schedule I -

opiate
Loniotil - ScheduleV
Loprozolam- ScheduleN - depressant
Lormetazepam-ScheduleN - depressant
Levorphanl- Levo - Dromoran- Schedule

U - opioid
Lorazepam- Ativan,Eniotival, Loraxetc.
- ScheduleN - depressantLysergicAcid
- ScheduleUI - non-narcotic
Lysergic Acid diethylaniide - LSD -

ScheduleI - Hallucinogen

M

Mallergan-VCExpectorantwithCodeine
syrup - ScheduleV
Manhuana- Schedule I - Hallucinogen
Mazindol - ScheduleUI - non-narcotic
Mebutamate W 583, Capla, Butatensin,
etc. - ScheduleN - depressant
Melfial - ScheduleV
Melfiat 105 - Unicells - Schedule V
Mecloqualone- ScheduleI - depressant
Medazepam- Ansilan Diepin. Elbrus,
Simon, etc. - Schedule IV, depressant
Mephobarbital - mebaral- Schedule!!!-
non-narcotic
MeperganFortisCapsules- ScheduleIL -

opioid
MeperganInjection - ScheduleII- opioid
Meperidine - Demeral - Schedule II -

opioid
Meprobamate - Equanil, Miltown -

ScheduleN - depressant
Mescaline- Schedule I - Hallucinogen
Methadone - Dolophine - Schedule11-
opioid
Methampetaniine-Desoxyn- Schedule!!
.opioid
Methamphetamine HCL 1.2 mgm,
Salicylamide 180 mgm, Caffeine 30.0
mgm, Chlorpheniramine Maleate 3.8
mgm - Phenacetin120.0mgm. - Ascorbic
Acid 50mgm,genegesicCaps.- Schedule
UI - non-narcotic
Methamphetamine HCL, Conjuate
estrogensequine0.125mgm,
Methyl testosterone1.25 mgm, amylase
10.0 mgm, protease 5.0 mgm, et.al.
Hovizymetablets.ScheduleUI - non-nar
cotic
Methaqualone2- methyl -3 otolyl -4
3H - quinazolinone quaalude -

ScheduleI - depressant
Metharbital - Genionil - ScheduleUI -

non-narcotic
Methohexital-Brevital, etc. - Scheudlew
- depressant
Methyldesorphine- ScheduleI - opium
derivative
Methyldihydromorphine- Schedule I -

opium derivative
Methyiphenidate - Ritain - ScheduleUI -

non-narcotic
Methyprylon - Noludar - ScheduleUI -

non-narcotic
Metra - ScheduleV
Midahist DII - liquid - Schedule V
Midahist Expectorate - Schedule V
!slldatoneDC Expectorant- ScheduleV
Morpheridine- ScheduleI - opiate
Morphine Methylbromide- ScheduleI -

opium derivative
MorphineMethylsulfonate- ScheduleI -

opiumderivative

Morphine-N-Oxide- ScheduleI - opium
derivative
Morphine Sulfate - Roxandol - Schedule
II - opioid
Myrophine - ScheduleI - opium deriva
tive

N
NaldeconeCX Suspension- ScheduleV
Nalline- Nalorphine- Schedule!!-opiate
N-ethyl -3pipeiidyl benzilate- Schedule
I - opium derivative
N-Ethylamphetaniine - Schedule I -

stimulant
Nicocodeine- ScheduleI - opiumderiva
tive
Nicoinoprhine - Schedule I - opium
derivative
Nimetazepam- ScheduleN - depressant
Nitrazepam- Benozalin Sonnolin,etc. -

ScheduleN - depressant
N-Methyl - 3 Piperidyl Beuzilate -

Schedule I - opium derivative
Noracymethadol - Schedule I - opiate
Nordiazepam- ScheduleN depressant
Noriworphanol- ScheduleI - opiate
Normethadome- ScheduleI - opiate
Normorphine- Schedule!-opiumderiva
tive
Norpipanone - Schedule!- opium deriva
tive
NormataneDCExpectorantwith Codeine
- ScheduleV
NortussinwithCodeineLiquid - Schedule
V
Novahistine DH Liquid - ScheduleV
Novatistine Expectorant - ScheduleV
Nucofed- Schedule111 -containsCodeine
NucofedExpectorantSyrupwith Codeine
- ScheduleUI - containsCodeine
NucofedPediatricExpectorant-Schedule
V

0
Obalan- ScheduleV
Obetrol - Schedule 11 - non-narcotic
Obeval - ScheduleV
Opium & Belladonna Suppositories -

Schedule!!- oploid combinations
OpiumTinctureDeodorized- ScheduleII
- opioid
Oxazepam - Serax, propax, screnal,
serepax,etc. - ScheduleN - depressant
Oxazolarn- Serenal - ScheduleIV -

depressant
Oxycodone& Acetominophentablets -

ScheduleII - opioid combinations
OxycodoneHCL,
Oxycodone Terephthalate & Aspirin
tablets - ScheduleU - opioid
OxycodoneHCl,
OxycodoneTerephthalate& Aspirin half
strength - Schedule!!-opioidcomination
OxycodoneHCI - Schedule!! - opioid
Oxymorphan- Schedule!! - opioid

P
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Panton- ScheduleII - opioid
Paregoric- ScheduleUI - Kentuckyonly
- containsopium
Parelixir - ScheduleIl-Kentucky only -

containsopium
ParahexylSynhexy 1 ScheduleI - Hal
lucinogen
Paraldehyde- ScheduleN
Parepectoin- ScheduleIll - Kentucky
only - containsopium
Pentobarbital- Nembutal- Schedule!!-
non-narcotic
Pediacofcough syrup - Schedule N
Pemoline- Cylert, Dantromine,Notair,
Treadon- ScheduleN - depressant
Pentarythritol Chloral - Petrichioral,
periclor - ScheduleN
Percodontablets - ScheduleU - opioid
PercodonDemi tablets - ScheduleU -

opioid
Phenadoxone- ScheduleI - opiate
Peyote - Schedule I - Hallucinogen
Phenampromide- Schedule I - opiate
Phenaphenwith Codeine- ScheduleII-
containsCodeine
Phencydidine- ScheduleI -hallucinogen
Phendimetrazine- ScheduleIll- non-nar
cotic
Phenerganwith Codeinesyrup - Schedule
V
Phenergan VC with Codeine Syrup -

ScheduleV
Phenergan Expectorant with Codeine
Syrup- ScheduleV
PhenhistExpectorant- ScheduleV
Phenhist DH with Codeine liquid -

ScheduleV
PhenerganVC Expectorantwith Codeine
Syrup - ScheduleV
PhenmetrazinePreludin - Schedule!! -

non-narcotic
Phenmorphan - Schedule I - opiate
Phenobarbital- ScheduleUI - non-nar
cotic
Phenoperidine- Schedule! - opiate
Phentarime HCI, Phentrol, Fastin,
lonamin, etc. - ScheduleN - stimulant
Phenylacetone- ScheduleU - immediate
precursor
Phenzine- ScheduleV
Phoclodine- ScheduleI - opiumderiva
tive
Pipradol, Detaril, Meratron, etc. -

ScheduleN - stimulant
Pinazepam- ScheduleN - depressant
Plegine - ScheduleV
Poly Histine Expectorantwith Codeine -

ScheduleV
Prazapam- Centrax,etc. - ScheduleN -

depressant
Prelu-2- ScheduleV
Propheptazine- Schedule!- opiate
Properidine- Schedule!- opiate
Propiram- ScheduleI - opiate
PromistH]Syrup- ScheduleU - contains
Hydrocodone
PromistExpectorant- ScheduleII- con
tainsHydrocodone
PromethazineHCI - Expectorantwith
Codeine- ScheduleV

PrcmethazlneHCLVCExpectorant with
Codeine - ScheduleV
PrunicodeineLiquid - ScheduleV
Pseudo- Hist Expectorant- Schedule!! -

containsHydrocodone
Psilocybin- ScheduleI - Hallucinogen
Psilocyn- ScheduleI - Hallucinogen
P.V. TussinSyrup& Tablets Schedule!!
- containsHydrocodone
PyrrolidineAnalog of Phencycidine,etc.
- ScheduleI - Hallucinogen

R

Racemoramide- ScheduleI - opiate
Robitusin AC syrup - ScheduleV
RobitussinDAC syrup - ScheduleV
RynaCX liquid - ScheduleV
Ru-Tuss Expectorant- ScheduleV
Ru-Tuss with Hydrocodone- ScheduleU
- containsHydrocodone

S

Secobarbital- Seconal- Schedule!!-non-
narcotic
Slyn!! - ScheduleV
SPA - 1 - - 1 - Dimethylamino- 1, 2-
Diphenylathane- ScheduleN - stimulant
SPRX - 1 - ScheduleV
SPRX -3-ScheduleV
SPRX - 105 - ScheduleV
SRCExpectorant- ScheduleU - contains
hyrocodone
Statobex- ScheduleV
Statobex0-ScheduleV
Sufentanil,Sufenta- ScheduleU - oploid
Sulfondiethylmethane - ScheduleEl -

non-narcotic
Sulfonethylmethane- ScheduleUI - non-
narcotic
Sulfonmethane- ScheduleUI - non-nar
cotic
SK - Oxycodonewith Acetaminophen -

ScheduleU - opioid combination
SK - Oxycodonewith Aspirin - Schedule
U - opioid combination
SK - Terpin Hydratewith CodeineElixir
- ScheduleV
S.T. Forte Liquid - ScheduleU - contains
Hydrocodone

T

Talbutal, Lotusate- ScheduleUI - non-
narcotic
Talwin, Pentazoicine- ScheduleU - con
tains opium
Temazepam, Myolastin, Restoril -

ScheduleN - depressant
Tetrahydracannabinols- Schedule!- Hal
lucinogen
Terpine Hydrate with Codeine Elixir -

ScheduleV
Tetrazepam - ScheduleN - depressant
Thebacon- ScheduleI - opiate
Thiopheneanalogof PhencydidineEtc. -

ScheduleI - Hallucinagen
Tilidine - ScheduleI - opiate
Tolu - sedCoughSyrup - ScheduleV

TraclnC Syrup- ScheduleV
TriafedwithExpectorant- ScheduleV
TriafedExpectorantSyrup- ScheduleV
Ti4niincExpectorantDH - Schedule!! -

ctiins Hydrocodone
Triaminic Expectorantwith Codeine -

ScheduleV
Triazolam, Halcion - Schedule IV

syrup - ScheduleV
Tricodene#2 syrup - ScheduleV
Trimeperidine- ScheduleI - opiate
Trimstat- ScheduleV
Trimtabs- ScheduleV
Trimcaps- ScheduleV
TussanilDH Tablets - ScheduleU - con
tainsHydrocodone
TussanilDH Syrup - ScheduleU - con
tainsHydrocodone
Tussar2 coughsyrup - ScheduleV
TussarSE CouchSyrup- ScheduleV
TussendExpectorant- ScheduleU - con
tainsHydrocodone
Tussl- organdinLiquid - ScheduleV
Tussionex - Schedule II - contains
Hydrocodone
Thssirexwith CodeineLiquid - Schedule
V
Tylenol with Codeine - ScheduleUI -

containsCodeine
Tylox capsules- ScheduleU - opioidcom
bination

w
Wehless105 Timecells - ScheduleV

3;4 methylenedioxy amphetamine -

ScheduleI Hallucinogen
5; Methoxy -3,4 methylenedioxy Am
phetamine - ScheduleI - Hallucinogen
3,4,5, - Trimethoxy Amphetamine -

ScheduleI - Hallucinogen
1 -Piperidinocyclohexanecarbonitrileand
1 - Phenylcyclohexylaniinc immediate
Precursorto Phenycycidine- ScheduleU
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KRS CHAPTER 218A DRUG CHART

The drugchartfirst appearedin TheAdvocatein October 1983. It continuestobeanattemptto simplify thepenalcy
provisionsof KRS Chapter218A,a most awkwarddrugstatute.

This drugchartisnotdesignedtoreplacethestatutue,but to actasa quick-referenceresearchtooL In this regard,each
statutorypenaltyprovisionhasbeeninsertedat thebottom of thesectionlabeled"Conduct."

Only thoseprovisionswhichdealwith sanctionshave beenincluded.

CONDUCT SCHEDULE IMPRISONMENT FINE

Traffics& transfers

KRS218A.9901

I or U [narcotic or included in
KRS 218A.0701d]

5- lOvears
10-26years *

$5,000-$10,000
$10,000-$20,O00’

Traffics

KRS 218A.9902a

I or!! [non-narcotic; not
included inKRS
218A.0701d;notmarijuana;
notLSD;notPCP]

UI

1-5years
5-10years*

$3,000-$5,000
$5,000$10,000*

Manufactures,sellsorpossesseswith intent
to sell

KRS 2l8A.9902Xb

I
LSD,PCP

5-10years
10-26years*

$5,000-$10,000
$10,000$20,000*

Traffics

Transfers

KRS 218A.9903

Nor V

I, U, or UI [non-narcotic; not
includedinKRS 218A.0701
d; notmarijuana]

l.Jpto12 months-jail
1-5 years*

Unto $500$j,0yJ$5,O0O*

Manufactures,sellsor possesseswith intent
to sell

a.lessthan8oz

b. 8 oz.ormorebutless than5 lbs.

c.5 lbs. or more

d. hashish

KRS218A.9904a-d

MARIJUANA

MARIJUANA

MARIJUANA

HASHISH
[Any Amount]

Uptol2months-jail
l..5ys*

1-5 years

5-10years

1-5 years

Unto$500$,YJ0$5,OQo*

$5,000-$10,000

Sellsor transfers [D18 or
over-V under18]

KRS2l8A.9905

MARIJUANA
[Any Amount]

15 years
5-16years*

Plants, cultivates,orharvestsfor purposes MARIJUANA*
15 Y’5 $3,000-$5,000

of sale

KRS 218A.9906Xa
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CONDUCT SCHEDULE IMPRISONMENT FINE

Traffics: !,HUJ,N,orV

In anybuilding usedprimarily for
classroominstructionin a school

or

Onany premiseslocatedwithin
1,000yardsof anyschoolbuilding
usedprimarily for classroom
instruction

KRS 218A.99016

1-5years 53,000-55,000

If a moreseverepenalty
is setforth in Chapter
218A, thenhigher
penaltyshallapply

Possession

KRS 218A.9907

I or U [narcoticor included
inKRS 218A.0701d1

1-5years
51Oyears*

$3,000-$5,000
$5,000$10,000*

Possession

KRS 218A.9908Xg

I, U, or Ill [non-narcotic;not
includedin KRS 218A.070
1d; notmarijuana;not
LSD; not PCP

NorV

Un to 12 mos. - jail+
Uj,to 12mos. Jail*

Un to $500
Uj to$500*

Possessionfor own use;
Transferslessthan 8 or..

KRS 218A.9909

MARIJUANA
Up to 90days - jail+ Up to $250

Possessionfor ownuse

KRS 218A.99010

I
LSD, PCP

1-5 years
5-10years*

$3,000-$5,000
$5,000$1O,,000*

KRS 218A.1403-5violation
[Falseprescriptions,etc.]

KRS218A.990ll

I, 11’ or III 1-5 years $3,000-$5,000

.

KRS 218A.1403-5violation
[Falseprescriptions,etc.]

KRS218A.99012

Nor V 1-3years $1,000-$3,000

KRS 218A.1406violation
[Advertising];CatchAll violation

KRS 218A.99013 .

Up to 90 days -jail Up to $500

KRS218A.350violation
[Simulation]

KRS218A.99014

lJptol2mos.-jail
1-5 years

, .

KRS 218A.5002-4violation
[Paraphernalia]

KRS 218A.990l5

Up to 12 mos. -jail ,
:
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CONDUCT SCHEDULE IMPRISONMENT FINE

Criminal Coispiracyto traffic in a Punishedasif traffickedin
controlledsubstance thatcontrolled substance

KRS2I8A.99017

___________________________________

Prescribe,order,distribute,supply III 5-10years $5,000-$10,000
or sellanabolicsteroidfor AnabolicSteroids

a. enhancingperformancein sport
or

b. honnonalmanipulationin the
humanspecieswithout medical
necessity

Possessoruseananabolicsteroid
without valid prescription or drug
orderissuedby practitioner
authorizedto issuesuch
prescriptionororder

KRS218A.99018

D between14-17; and convictedof
a violation of anyoffenseunder
Chapter218k or adjuded
delinquentfor anactwhich would
beoffenseunder Chapter 218A

Hasmotorvebiclccrmotorcycle relonofliceaseforl

May recommend
revocationof licensefor 2
yearSob*ig assuggested
periodof revocationdoes
notextendpastD’s 18th
birthday*

KRS 218A.991lXa-b

Hasno motorvehicle or motorcycle Ma, r iend nooperatora license licensebeissuedfor 1 year

May recommendno
licensebeissuedfor 2
yearsso longassuggested
perioddoesnotextend
pastD’s 18thbhthday*

KRS 218A.9911c

*
- SubsequentOffense

+ - OptionalConimitnient Treatment
D - Jefendant
V-Victim
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Legislative Highlights

Although the centralfocus of the 1990
GeneralAssemblyseemedtobeoneduca
tionreformand tax increases,therewere
several significant changesmade in
Kentucky’scriminal laws. The following
is a briefdescriptionof someof the legis
lation that wasenactedinto law.

July13,1990istheeffectivedatefor legis
lationenactedduringthe ‘90 GeneralAs
semblyunlessanemergencyclauseis at
tached.Thefollowing measuresall have
aneffective date of July 13 with theex
ception of HouseJoint Resolution 123,
which waseffectiveupontheGovernor’s
signatureMarch 30, 1990.HouseBill
214 is subjectto approvalof theSupreme
Courtof Ky. andwill beeffectiveJuly 1,
1992-

1990SenateBills

SenateBill 51

This bill createsa new section of KRS
Chapter533 to pennit the court, in any
casewhere imprisonmentis authorized
andnot requiredby statute,to sentencea
defendantto work at communityservice
relatedprojectsas a form of conditional
discharge.

Communityrelatedserviceprojectmeans
work for: "Thestateor anagencythereof,
A countyUrbancountygovernment,City,
Specialdistrictor agencythereof, Non
religioussponsorednonprofit,charitable,
orserviceorganization."

SenateBIll 82

This bill amendsKRS 61.592to provide
HazardousDuty Retirementfor Correc
tionalOfficers/Employeeswhodaily have
face to facecontactwith inmates.This
alsoincludesemployeesof the Kentucky
CorrectionalPsychiatricCenter.

SenateBill 172

This bill createsa new sectionof KRS
Chapter 532 toprohibittheexecutionof a
mentally retarded person.A seriously
mentallyretardeddefendantis referred to
in this act as: "A defendantwith sig
nificantsubaverageintellectualfunction
ing existingconcurrentlywith substantial
deficits in adaptive behavior and mani
festedduring the developmentalperiod."
"Significant subaveragegeneralintellec
tual functioning" is definedas an LQ. of
70or below.

This legislation requiresthedefendantto
allege that he is a seriously mentally
retarded defendantat least30 days prior
to trial. This shouldbe doneby filing a
motion with the trial courtandpresenting
evidenceconcerning the defendant’s
retardation. The Commonwealth may
offer evidencein rebuttal.The courtwill
make a determination,at least 10 days
prior to trial, as to whetherthe defendant
is seriouslymentally retarded.This judi
cial determinationdoesnot precludethe
defendantfrom raisingany legal defense
during the trial. Once a defendantisdeter
mined to be a seriouslymentallyretarded
offender, then executionwill not be an

opticoforthejuzyin thesentencingphase,
although life imprisonmentwithout
paroleeligibility for 25yearswill remain
an availablesentence.

For a morethorough anauls of this bill see
NealWalks?:discussionIn the DeathPenalty
Columnin sheVoL 12,No.4,June,1990edition
OfTheAaSJOCoJe.

SenateBill 305

Thisbill amendsKRS500.080relatingto
thedefinition of "dangerousinstrument"
toinclude"partsof the Immanbody when
a seriousphysical injury is a directresult
oftheuseof that partof thehumanbody."

1990HouseBills

HouseBill 38

This bill amends KRS 510.010 to
eliminatethedefenseofmarriagein arape
orsexualassaultcase.It requiresthatsuch
an offensemust be reported to the
authoritieswithin oneyearafterthecom
missionof the offensein order tobe for
mally prosecuted.The report must be
signedby thevictim of theoffense.

A new section of KRS Chapter510 is
createdto prohibitanyevidencethat one
hasbeenchargedwith a violation of this
statute in any proceedingto determine
custody of or visitation with children.
KRS Chapter5l0.300isamendedinorder
to expungetherecordsif chargesbrought
underthis sectionagainstadefendantare
dismissedwith prejudiceor thedefendant
is found not guilty. In suchan instance,
anypersonwhoserecordswere expunged
shallnotberequired to answer"yes"when
asked the question "Have you ever been
arrested?"or any similar questionwith
regardto theoffenseforwhichthe records
wereexpunged.

Anothersectionof KRS Chapter510 is
created to ensure that a person who
engagesin sexual intercourse,deviant
sexualintercourse,or sexualcontactwith
anotherpersontowhomthepersonismar-

Usa Davis

1990 SessionStatistics
Senate House Total

Bills Introduced 410 940 1350
Bills Passed 152 326 478
Bills Vetoed 10 l3 23
VetoesOveniddes 7 7 14
Bills Enactedinto Law 149 321 4701

*beluclesonejoint resdution
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ned,cannotcosnsnitanoffenseunderthis
chaptersolelybecausetheotherpersonis
under l6yearsofageormentafly retarded.

HouseBIll 40

This bill createstheClassB misdneanoc
offenseof giving afalsenameor address
to a peaceofficer in responseto arequest,
madein the officer’s official capacity,for
informationandthefalseanswerisgiven
with the intent to misleadthe officer asto
theperson’sidentity. Thisshall only apply
in instanceswherethepeaceofficer has
first warnedthepersonwhoseidentiflca
tion heis seekingthatgiving afalsename
or addressis acriminal offense.Wasthis
legislation enacted merely to create
anothervehicle to allow policeofficersto
arrest someonewhen probable cause is
otherwiseabsent?

HouseBill 172

With thepassageof thisbill, theJuvenile
Code,Chapter620.040,is amendedto
allow the Cabinet for HumanResources
or its designatedrepresentativeto par
ticipate in non-custodialchild abusein
vestigationsat the request of local law
enforcementagenciesor the Kentucky
StatePolice.

Publicdefendersneedlobe awarethat if
they representthe adularentin con
nectedmatters,theyshouldbereadyfor
cross-examinationoftheseCHR workers.
Somequestions, left unansweredby this
legislation, are: What training have the
CHR workershad for investigatingthese
cases?What assumptions do these
workershavewhentheybegintheirinves
tigationsof thesecases?Have theseCHR
workers takennotesor tapedinterviews?
Can their reportsbe obtained through
routinediscoverymotions?

HouseBIll 214

This act establishesKRS Chapter422A
which containsthe newKentuckyRules
of Evidence KRE - an evidencecode
designedforusepriniarilyin thestatetrial
courtsOf Kentucky.This evidencecode
adoptsin’large parttheFederalRules of
Evidenceand departsfrom thoseudes
onlywhenestablishedKentuckyevidence
law theoreticallyprovidesa better ap
proachthan the federal evidencecode.
This legislation is subjectto theapproval
of the SupremeCourtof Kentucky. This
legisLatico upon judicial approval,be-
conieseffectiveJuly 1,1992.

"The Kentucky Rules of Evidence, as
passedby the1990GeneralAssembly are
in actuality the final draft of the KB*A’s

EvidencekulesStudyCommittee,butthig
isnotnecessarilythe final versionofthese
evidence rules," says Vince Aprile,
DPA’s Gee. Counsel"During the next
year,"Aprilenotes,"KRB will bethesub
ject of local barmeetingsand will again
bepresentedforahearingofthebenchand
bar atthe 1991KBA annualconference."
"Caiminal defenselawyers,both public
and private, should registertheir com
plaints, compliments,andrevisions at
thosebar meetingsorby letteraddressed
to Susan Stokicy Clary, Court
AdminjOen.Counsel,SupremeCourt of
KY, Capitol, Frankfort, KY 40601,"
Aprile advised."Specificchangesin Ky.
practice,suchas legitiniiring themotion
in li.’nine while abolishingthe avowal,
makeKRE,"fromAprile’sperspective,"a
mixedbagfor thecriminal practitioner."

Ed.Note: SeeTheAdvocate,Vol 12 3,4.5.
EvidenceColwnnfor an irsdepthdiscussionof
theNewEvidenceCode.

HouseBill 247

This legislation will allow anypeaceof
ficer who chargesa personwith alcohol
intoxication or drinking in a public place
to issuea citation and/or to take the of
fender to a designatedshelter in lieu of
jail.

HouseBill 261

Thisbill relatestoparoleheaiingnotifica
tion. It requirestheCommonwealth’sAt
torney to notify thesheriffand thechiefof
policeof everycity andcountyinwhich
theprisonercommittedanyClassA, B, or
C felony. It allows all thosenotified to
makecomment,eitherinpersonorinwrit
ing, to the parole board.

A trial attorneyshouldendeavor,where
appropriate,to inform the sheriff and
policechiefofpleabargainsorothercourt
proceedings to enhancetheir under
standingor, at least, appreciationof the
defendant’sversionof the situation. This
couldin somecasespersuadethose law
enforcementofficers from commentiflg,
either in personor in writing, adversely
about thedefendant.

As a rule, in a highprofile case,people
involved with the casehave always
monitoredthem andcontactedthe board
with their opinionsby phoneor lettersso
thischangeprobablywill havelittle effect
in those cases.The bottom line is. that
paroleis aquiiky creatureof the legisla
lure withlittle relevancetothefm’vhnv!n
iii rightsguaranteedto a criminal defen
dantby thefederalConstitution.

Nevertheless, the dedicatedcrhtlital
defenseattorney will considerkeeping
local officials informed of a former
client’s outstanding progress in prison.
This tacticmight permit defensecounsel
to solicit favorableccnn1enta from these
lawenforcementofficerswhenthedefen
dant has his parole hearing. To ac
complishthismaneuver,defensecounsel
mustimpressonthe clienttheneedto be
informedby theclient of bothhissuccess
in prisonandthedateof hisparolehear

HouseBIll 272

Thisbill amendsKRS 218A.410relating
to assetforfeiture in drug relatedcases.
This legislation adds to the list of objects
subjecttoforfeiture "[all realproperty...
which is used...tocommit..aviolation of
thischapterexcludingany misdemeanor
offensesrelating to marijuana...withthe
knowledgeorconsentofthe owner."Real
propertysubject to forfeiture may be
seizedoniypursuanttofinal judgmentand
orderof forfeitureby the judge.A tem
poraryseizureordermaybeenteredif the
CommonwealthdemonstratesthatthereIs
probablecauseto believethat thereis the
needto preservethe availability of the.
propertyin question.

KRS 218A.415 is amendedso that per
sonalpropertycannow beseizedby law
enforcementofficials provided a warrant
of arrestorsearchwarrantis issuedby any
judge empoweredto do soandin whose
jurisdiction the property is located.
Seizurewithouta warrantmaybemade if
the law enforcementagencyhasprobable
causeto believetheproperty is subjectto
forfeiture pursuant to thischapter.

KRS 218A.420relating to the disposition
of property seizedisamendedsothat any
vehicleseizedmayberetainedbytheseiz
ing agency for official use or sold.
Proceedsfromthissalewill remainwithin
the agencyand canbe utilized for pur
posesconsistentwith this act. The first
$50,000of cash and currency or of the
proceedsfrom saleof anypropertyshall
notbepaid into the trust fund. 90% shall
godirectlytothelaw enforcementagency
or agencieswhich seized the property.
This moneycanbe usedfor direct law
enforcementpurposes.10%will go tothe
Commonwealth’sattorneyor county at
torneywho participatedin the forfeiture
proceedings.45%of all proceedsabove
$50,000will alsobereturnedto the law
enforcement agency who seized the
propertyandtherenai&ngamountwill be
placedin a trustfund to bedisbursedas
follows:

1S%totheunifiedprosecutorialsystemto
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be disbursedto those Commonwealth’s
attorneys or county attorneyswho have
participatedin the forfeiture case.36% to
the Cabinetfor Human Resourcesto be
used solely for the purposeof drug and
alcohol abuseeducation,prevention,and
treatment. 36% to the Corrections to be
usedsolelyfor programs related to drug
enforcementandincarceration.10%tothe
JusticeCabinet to be used solelyfor the
purposeof training relatedto assetforfei
ture or paymentstostateor local agencies
forprogramsrelative to crimeprevention,
or other similar purposesrelating to drug
enforcement.

This act alsocreatesnew Chaptersunder
KRS 2l8Atoprovideforalienprocedure
and jurisdiction in forfeiture cases.

House Bill 318

This legislation repealsKRS 413.310
relatingto time limits placedonprisoners
to file civil actionsasplaintiffs. Underthis
legislation, prisoners who are potential
plaintiffs in anycivil actionareno longer
exempt from the pertinent statute of
limitationsuntil releasedfrom their incar
ceration.Instead,prisoners,absentsome
other disability,will besubject tothe ap
propriate statuteof limitations.Attorneys
should advise their incarceratedclients
that any potential civil actions that they
areentitledto bring shouldbecommenced
as soonas possiblesincethe controlling
statuteof limitations after July 13, 1990
will no longer be tolledby incarceration.

HouseBill 319

Thisbill amendsKRS 50&025relatingto
assaultin the third degree.It adds,as an
offense,thethrowing of fecesor urineon
a correctionalofficer. This is a ClassD
felony.

HouseBill 349

Underthis act,KRS 29A.040is amended
sothatthemasterlist of prospectivejurors
will becompilednot only from the voter
registrationlist for the county, but also
from alist,providedby theTransportation
Cabinet, of persons over the age of
eighteenwho hold valid drivers licenses
in the county in question.

Up until 1982, themaster list of prospec
tive jurors consistedof "all voterregistra
tion lists andpropertytax roles." In 1982,
themasterlist waschangedby eliminating
propertytaxroles.

This act expandsthe list once againwith
the obvious intent to come closer to

having a masterlist that representsthe
constitutionallyrequiredfair crosssection
of the community.Peoplev.Hanis, 679
P.2d433 Cal. 1984.

Many county voter registration lists con
tain only a percentage of the eligible
votersand thus,only a percentageof the
prospectivejurors in the county. Across
the state933,501of the 2,760,000eligible
voters are not registeredto vote. As a
result, the voter registrationlists do not
contain34% of eligible jurors!

HouseBill 349 enhancesthe judicialsys
tem by moving Kentucky’s state court
juries closer to the constitutionallyman
dated truecrosssectionofthecommunity.
Unfortunately, House Bill 349 doesnot
indicatehow the lists are to be used in
combination.Are the two lists tobecom
bined, for all practicalpurposes,into one
list?Are duplicate namestobe eliminat
ed?Are50%of the namesselectedfrom
eachlist?Whatif one countyeliminates
duplicate names, but another doesnot?
What if one county picks 75% of the
namesfrom thevoter lists and only 25%
from thedriverslist? Doesthis skew the
resultinglist of namesand preclude the
possibility of a fair crosssection of the
community?The legislature, in the near
future, needsto enactspecificguidelines
to preventboththe spirit and intent of this
legislation from being defeated.Perhaps
thebestmethod for usingbothlists isto
eliminate duplicates and then merge the
lists.

Alsothe legislatureshouldtake the next
steptoinsuretotalfairness:eliminatejury
commissionersand requireselectionsto
be truly randomby using a computer.
Currently, under part 2 section 5, ad
ministrativeprocedureof thecourtofjus
tice, jury commissionerscanbeeliminat
ed at the option of the chief circuit judge
of the county, and random computer
selectionsused.Randomcomputerselec
tions occur in many Kentucky counties.
The legislatureshouldmandatethisfor all
counties.

Thecurrentsystemofurycommissioners
allows a chiefcircuit judge tohandselect
jury commissionerswho havetheability
to selectprospectivejurors by otherthan
theconstitutionalcriterionofrandomness.
All peopleof thecommunitymustbefair
ly representedin the pool, whetherpoor,
female,young,minority,new to thecom
munity,etc. Randomselectionby a com
puter would better servethisvalue of fair
crosssectionrepresentation,which isthe
bedrockof our jury system.

HouseBill 506

Thejuvenilecodeis amendedto createa
new sectionof KRS Chapter620.Under
this acta "specialadvocate"iscreated,in
eachjudicial district, for the purposeof
providing "independent,efficient and
thoroughrepresentationfor childrenwho
enterthe court systemas a resultof do
pendency,abuse, and neglect." These
"special advocates"will be volunteers
whohavecompletedantininiunaoffifteen
hoursof initial training andtakenanoath
of confidentiality. The "special advo
cate’s" role in theproceedingswill be:

I. Mvocatca prompt,thoroughreviewof
the case
2. Maintain completewritten records
3. Reportabuseorneglectto authorities
4. Interview all parties and observethe
child
5. Assesspermanentplan createdfor the
child
6. Attend all bearingsandmakerecosn
mendationstojudge
7. Visit and observethe child, makingsian
essentialneedsaxe being met and court
ordersarebeingfollowed
8. Participatein treatmentplanning and
conferencea

Attorneys for the childrenshould make
surethat "special advocates"act in the
bestinterestofthe child and not in accord
ancewith someotherstandard.If public
defenders are representing parents
chargedwith some form of abusestem
ming from a dependencyaction, they
should advise their clients/parentsthat
anything the parentstell "specialadvo
cates"will NOT be confidentialandwill
beturnedovertothejuvenilecourtjudge.

ExpandedJury Lists,
BetterJustice

It didn’t receiveasmudi noticeaseducation
reform, taxesor a scoreof othermattersthat
the 1990legislaturehandled But a newlaw
that took effectlastweekcouldbe asimpor
tantasanyof themin thelonghaul.

That law expandsthe pod of peoplefrom
whichjurieswill bedrawn. thepast,juries
weredrawn train lists of registeredvoters.
Now,everyonewith adriver’s licensewill be
in the pooi of potential jurors.

That’s an improvement,becauseit broadens
the pool of likelyjurors. Unfortunately,alist
of registeredvoters is less apt to contain
youngercitizens,recentarrivals and mem
bers ofminority groupsthan is alistctpeoplc
with driver’s licenses. And the morerepre
sentativea pool of prospectivejurorsis, the
more likely it is thatjusticewill be rendered
in thecourtroomsof the commonwealth.

Lexington Herald Leader,July 15, 1990.
Reprintedwith permission.
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HouseBill 511

This bill amendsand createsvarioussec
tionsof KRS 202B relating to voluntary
and involuntaiyadmissionanddischarge
of mentally retarded personsto facilities
for the mentally retardedincluding in
voluntary commitmentfor up to 5 years.
This actredefinesandcreatesnewterms
relating to "danger," "hospital," 1least
restrictive mode of treatment," and
"qualified mental retardation profes
sional." The standard of proofin involun
tary admissionhearingsischangedfrom
beyond a reasonabledoubt to clear and
convincingevidenceby theenactmentof
this bill. Attorneys appointedto represent
theseclientswill now be chosenfrom a
list ofcontractattorneys.Publicdefenders
are now advocatesof last resort to be
appointedonly if there are no contract
attorneysavailable.Partiesto this proce
durecannow befamily membersandthey
aregIven the right to appealdecisionsof
the court Many provisionsof this actare
contrary to Doev. Austinandare subject
to challenge on federal constitutional
grounds.

HouseBill 601

This bill allows the. Attorney Generalto
file andprosecutea complaint againsta
localprosecutorpursuantto KRS 61.120.
If theofflceofComnxmwealthattorneyor
countyattorney becomesvacant, thOn the
Attorney General or his,designëewill act
onbehalfof that prosectitocuntil a succes
sor is appointed.An aealprocedureis
provide4 deøintered under KRS
61.130relating to failureof aprosecutor
to perform his duties.

This legislation can be construed to ex
pand the Attorney General’spowers to
replace local prosecutors under KRS
Chapter15.200, 15.715.A trial attorney
shoild citethis legislationwhenmaking a
màtióh to tue a local prosectitorto
demonstratethat County Attorneys and
Commonwealth’s Attomeys, although
elected, are not, totally autonomousand
are subject,under certain circumstances,
to supervisionby the Attorney General.
Thisstatuteshouldbecited inyourmotion
to recusea prosecutoralong with KRS
15.200,15.715.

HouseBill 603

populationanddevelop a 6ye&plan for
CorrectionCabinetoperations.They will
assistCorrectionsin preparing legislative
proposals andmake recommendationsto
the General Assemblyconcerninglegisla
tive andbudgetproposals. The commis
sionwill alsodevelopandstudyformsof
alternativesentencing.

This bill amendsKRS Chapter$00 so
requirejudgesto consider whetherthe
personshouldbe sentencedto a termof
communityserviceasanalternative to the
prison term. It alsoamendsKRS 439.265
relating to shockprobation to allow the
defendant180 daysrather than90daysto
make the triggering motion. The defen
dantstill must wait the required30 days
after final senteucingbeforemaking this
motion. KRS 532.050is amendedto not
only require the court to provide the
defendant’scounselwith a copy of the
presentenceinvestigationreportbut also
requires that thepresóntenceinvestigation
reportshallnotbewaived This4egislation
also expands,the 4eflnition of a "seaUdi
ofindet" y anendingKRS 197.4IC.

‘This iilli also provides for educational
"goodume" creditfor prisonersuthsac
cessftilly completeNED, vocatitinaland
highereducationdegrees.

Since this is somewhatof a correctioal
omnibus bill It would be vy beneficial
for all attorneyshandlingpost-conviction
matterstobecomefamiliarwiththislegis
lation in its entirety.

House Joint Resolution123

This resolution establishesa legislative
task force on sentencesandsentencing
practices.This task forcewill review the
structuresof punishmentsforappropriate
nessandconsistency,investigatesentenc
ing, probation andparole trends, andthe
impactof varioussentencerequirements
and practicesupon Kentucky’s prison
population.Theywill studythedisparities
in sentencesbetweendifferent jurisdic
tionsandin the treatmentof menwomen
andracial minorities. Alternative formsof
sentencingwill alsobestudiedby the task
force.

On June 27, 1990 the Legislative Re
searchCommissionapprovedtheappoint
ment of thefollowing peopleto this task
force:

Underthis act, the KentuckyStateCorrec
tionsCommissionis createdto facilItate
the needfor comprehensiveplanningfor
the Corrections Cabinetandrelatedmat
ters. Thiscommissionwill consistof 12
members,one of whom isthe statePublic
Advocate.The commissionwill maintain
current 6 year projections of prison

Rep.EmestoScorscne
Rep.LawsonWalker
Sen.Ed ODaniel
Sen.KelasyFriend
JohnOillig
JohnRtmda
DougSapp
Ray Larson
Jim Boyd

JoeQiilds
PaulF. lsaacs
Mark Bubenzer
Judge L T. Grant
libby Harvey
William H. Fortune

Also,on this topicseeVol. 12 Number4,The
AdeJuneJ990articlebyDawNoraton
.AlternativeSentencing.

.ffyouareinfers dngeuinjadditlonalhufor
motionaria anyofthesemeasws,you could
requesta copy of the final wrslon of a par
ticular bill bycontactingLisa Davis,Depart
ment of Public Advocacy,1264 LouIsville
Road,PerimeterPark West,Frankfort, Ken
tucky 40601; telephone502564-8006or by
contacting theLegislative ResearchCo#nmLr
swn.ThurdFloor, CapItolBuilding,Franfr/ors.
Kentucky40601; telephone502 564-8100
est.323.

LISA DAVIS
Paralegal
Administrative ServicesDivision
Frankfurt
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PUBLIC ADVOCACY ALTERNATIVE
SENTENCING PROJECT PAASP

‘Part ofthe Solution to Jail andPrison Overcrowding

WRITING AN ALTERNATIVE
SENTENCING PLAN

Thecircuit courtsof Kentuckynow con-
aidera term of communityserviceas an
alternative to prisonand the availabilityof
a new classof probation,"probationwith
an alternative sentencingplan." under
KRS 500 and KRS 533.010.When
developinganalternativesentencingplan
hereinafterASPkeepinmindthe4goals
of anobjective alternativesentence:

1. Retrlbutlon-remernber there are ap
proachesother thanprison that canbejust
aspunitive or more punitive to a specific
client;

2. Deterrence-Thethreatof imprison
ment has little or no deterrent effect to
most clients.Theyor someonethey know
hasbeenthere.But a specificdeterrent for
a specific client canmakea difference;

3. Rehabifitatlon-What factors caused
theclient to commit the crimein the first
place? henremoveor lessenthe influence
ofthosefactorsonan individualbasisand;

4. IncapacitatIon-Mostof the inmates
in prisonareservinga sentencerangeof 1
to 5 years.They serve 20% of their sen
tencesbeforeparole eligibility. A com
prehensiveandmonitorableASPcan in-
capacitate a client for large amountsof
timeby keepingtrackof him.

Areas that should beinvestigatedto meet
thesegoalsaretheclient’s: mentalhealth;
intelligence;historyofsubstanceabuseor
use; literacy; educational accomplish
ments; presenceof learningdisabilities;
physical abilities or disabilities and
criminal history. A numberof clients
comingthroughthe criminal justice sys
temcould beclassifiedasDevelopmental
ly DisabledDD, if identified.

A personisconsideredtohavea develop
mentaldisabilityif he/shehasasevereand
chronicdisability which:

I iscausedbyamentalorphysicalim
painnentorcombinationof impairments;
2 beginsbeforethe personbecomes22
yearsold;
3 is likely tocontinueforever;and
4 requiresthat thepersonreceiveacorn
bination of individually designatedser
viceswhich areneededforalong period of
tims.1

Guidelinesthat the attorney or the Sen
tencingSpecialistusesto initially deter
mine if theclient isDD are:

1. Can the clienteat, dressandcleanself

‘thelient seemtounderstandhow
to changebehaviorand why the behavior
is rightorwrong?
3. Isthedlientabletogetaroundbyhim
selfor herself?
4. Is the clientableto managehis other
own behaviorandprotectown selfinter
ests?
5. Is the client ableto economicallypro
vide for self?
6. Is the client able to remember, under
standandcommunicateideaswell?
7. Is the client capableof providing for
his/herbasicneedsfood,housing,cloth
ing, etc.without outsideintervention?

If the answeris no to 3 or more of these
questions, then your client should be
referred to the local comprehensivecare
for additionalreview. If your client has a
DD diagnosis,she/heis theneligible for a
numberof servicesand resourceswhich
would becomeimportantcomponentsof
analternativesentencingplan.

Work on an ASPshould begin assoonas
client eligibility has been determined.
Presently,sentencingspecialistsdo not
becomeinvolved in an alternativesen
tencing planuntil thedefenseattorney has
determinedthat the client, basedon the
evidence as investigated, will be con
victed either by plea or jury andthat the
judge, basedupon the findings of guilt,
will sendtheclient to prison unlesssheis
provided with an option that will give her
a reasonto do otherwise.

The first step is an intakeinterviewwhich
usually lasts2-4 hours.In this interview,

theclient’s life history,medicalandesno
tional histories,educational history,
employmenthistory, family life, military
history andotherrelevantinformationis
obtained.Partof the intakeinterviewisto
determinefrom the client’s perspective
theclient’s specificcapabilitiesandprob
ternareas.Youalsostartplanningarealis
tic courseof action. Anothergoalof an
initial interview is to gain an under
standingof your client.During this initial
interviewhaveall neededreleasessigned.
Releasesare necessaryto gatherclient
informationand toverify clientinforma
tion and are required by the agencies
having the information you need. You
shouldalso use this initial interview to
explainto your clientwhatan alternative
sentencingplanis, thegoalsof analterna
tive sentencingplan, the client’srespon
sibilitiesundertheplan,andthatmorewill
berequiredof him if sentencedto proba
tion with anASPthanif hewereto receive
a sentenceof imprisonment.The client
should be kept informedduring theplan
development process as to the com
ponentsof the plan and the reasonswhy.
Many times, a client, after becoming
awareof the responsibilitieshe will have
under theplanchoosesnotto have anASP
subminedinhisbehalf.

Onceall the releaseformsaresigned,it is
necessaryto obtain and documentall
available recordsand informationon the
client. These records,for example, will
include educationalrecordsor GEDcer
tificate, mentalhealthrecordsincludeall
treatment programs,military records,
prior criminal history, relevant Cabinet
for Human Resourcesrecords,juvenile
history and delinquent records,mental
retardationdocumentation,employment
recordsandmedicalrecordsspecifically
head injuries and hospitalizations.This
information is not only helpful in docu
mentingwhatyour client hastold youbut
enablesyou to better understandyour
client, thus increasingyour ability to
developaviable and successfulASP.

The next step is to contactfamily mean
bers and local community membersto
obtain additional information about the

DaveNorat
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client. This will inform you as to who
wouldbewilling toworkwith yourclient, ALTERNATIVE PUNISHMENTCHECKUST
give recommendationsandto determine
the community’s attitude towards the NAME:_____________________________
client’s possibleprobation. Suggested
contactswould be fourier L Intake: Completedtors,counselors,coworkers,law enforce
mentofficersor any individuals relevant hiak Interview
to theclient’s past or presentsituation. f

Another individual who is contactedbut IL Documentationanalysis:
only after consultationwith the defense
attorneyis the victim. Many times, vic- EducationPiEDCertificate

______

dma,afterbeing informed as to the puT- SubstanceAbuse

______

poseof the ,contact and the goalsof an Health

______

MentalRctardaticn

_______

alternative sentencing plan have gone
along with probationinvolving anASP C}ll

______

ratherthanincarceration. Jiiv iristozy

_______

DelinquencyRecords/prices

______

The sentencingspecialistsafter comnpiet- Employment

_______

ing the ASP will submit the plan to the

______

defenseattorneywho thendistributes Adultor checkNCIC Corrections

plan to the judge, theCommonwealthAt-
Cabinet,local court

tomey and the probationofficer prior to ilL SocialHistory:
thesentencinghearing.In most instances
the Commonwealth Attorney and the
probation officerhavehadinput concern- Family Spouse& Children

______

lug the planprior to its completion. Family Parents

_______

Family Siblings

_________

Counselors

____

The developmentand writing of an ASP Teach

________

is a processthat averages20-40hoursof
work for eachclient. One’sfirst reaction I.w Enforcement
is the amountof timeneededtocomplete Siniicant Others

______

a viable ASP.But an investmentof20-40
hours is small if a successfulplan is
developed. A small investment when IV. Victinc
comparedtothefact that an individual has comments:________________________________
beenreintegratedinto the community asa
productivemember.Whenan ASPis ac- V. ReviewAlternative PunishmentPlan
cepted by the courts, this allows for by Client, Attorney, others:
more responsibleuseof the finite number
of prison beds available to the courts.
Prison bedscost an averageof $55,000- VI. SentencingPresentation:
$65,000each to build and an averageof comments:_______________________________________
$12,000a yearto mafrit*in

VU. AlternativePunishmentPlan Attached Documentation
RememberthatanASPshouldbecreative
and tailored to the specific needsof the Mental Health MR/MR
individual andthe concernsin that case. VocationEducazionjRehabilitation
Thereareno creativeboundaries except SubstanceAbuse inpatientor outpatient

JobPlacementthe boundariesof the law. Thepurposeof n piamentalternativesentencingis toprovideviable SupportSystem
sentencingoptions to the court which Cait1’ Sut letters
meet the court’s concernsof restitution, Family letters
retribution,accountabilityandtreatment Victim letterorinfonnaiion

LawEnforcementoosnnunts
RestitutionPleasereferto thechecklistof tasks that

mustbe completedin preparinganASP.

1"Kaow Your Rights," Protection and
AdvocacyDivision,Deparunentof Public LLY DURHAM LYNN ALDRIDGEAdvocacy. SentencingSpecialist SentencingSpecialist

SomersetOffice PaducahOffice
DAVID E. NORAT, Director 224 CundiffSquare 400Park Avenue
DefenseServicesDivision P.O. Box 672 Paducah,KY 42001
Pranort Somerset,KY 42501 502 444-8285

606 679-8323
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One of Kentucky’s most prominent criminal David Davidsonattemptedthe Impossible -

defenseattorneys,William E. Johnson,cdii- explaining Kentucky’s "Half Truth-in-Sen
cateduson thebenefitsofjoining the Kentucky tencing"Laws.
Associationof CriminalDefenseLawyers.

Alter stormingour &ains with his teaching.
San Diego Public Defender,Mario Conte
joins the DPA staffi

PeterNeufleldandBarry Scheckrepeatedly BobHoge,with babyScott,andRebecca
dazzledour folks with DNA. Dioretochatwith ConferenceEvaluator,

Bill Fortune, AssociateDean of the
Universityof KentuckyLaw School.

Sixth Circuit Judge, Boyce Martin and
ABA PresidentStanChauvin inspired
ourfolks.

,JoeJohnsonofTopekaasks,"Wouldyou
let your son be representedby this guy-
VinesAprlle?"

1990ANNUAL DPA
CONFERENCE

The 1990Annual Seminarhadits usualstellar
faculty. It is notsurprisingly, otherstatesand
organizationsuse DPA’s training approach,
techniques,materialsandfaculty asa model.
Organizationandlogisticsweresuperblyhand
led by Tina Meadows. There were 194 attor
neysinattendancefor the3dayseminaratLakc
CumberlandStatePark.A simultaneousInter
viewingWorkshopwasheldin the LureLodge
for 20 Investigators.APW’s andparalegals.
Participantswereinvited to Imng along family
membersand the schedulewas somewhat
relaxedto accommodatefamily activities.

The emphasisthisyearwason the Defenseof
Dreg CasesandDNA Evidence.Highpointsof
the program, accordingto participants, were
JoeJohnson’slectureonvoirdixe,Mario Conte
on Brainstorminga DIM Caseand Vines
Araile’s SupremeCourtReview. Faculty in
chuded:VinceAprUe, DPA, GeneralCounsel
L. StanleyChauvin, Jr., Prea.,ABA
Mario G. Conte,SanDiegoFederal Defender
David E. Davidson, Attorney-at-Law.
Covington. KY
Harry P. Hellings, Jr., Attorney-at-Law,
Covington,KY
BarbaraHolthaus,DPAAssistantPubhcAd
vocate,Frankfort,KY
JoeJohnson,Attorney-at-Law, Topeka,Kan
sas
William E. Johnson, Attorney-at-Law,
Frankfort,KY
BoyceMartin,Jr., FederalDistrict Judge,6th
CircuitCourt ofAppeals,Cincinnati, Ohio
Peter Neufeld,Attorney-at-Law, NewYork
David Niebaus, Jefferson District Public
Defender,Louisville, KY
Dana Parker,InterpreterAdministrator, KY
Commissionon theDeafandHearingImpaired
Rob Riley, DPA, AssistantPublic Advocate,
LaGrange,KY
BarryC. Scheck,Professorof Law, Cardom
Law School,NewYork
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FUTURE SEMINARS PAROLE CONSULTANT TO ATTORNEYS

Mark Your Calendars! If you havea client scheduledfcraPamleBearing,you needto maximizehischancesof obtaining
1990 Parole.I havethe expertisetoassistyou in helpingyour client

* -ParoleHearing-Preparationfor
-Prclixninal7 ParoleRevocationHearing
-FinalParoleRevocationHearings
SpecialParoleRevocations

ALTERNATIVE SENTENCING -Sentencing-WhatisBestforParole
CONWRENCEFOR DPA ,

-PicaBargainingon CurrentCharges-The Effect on Parole
PROSECUTORSAND PROBATION -SpecialConsiderationsin Sex-RelatedOffenses
& PAROLE
August19-21,199o My ExperienceIncludes:
KY ershiP Ce * PastMemberof KentuckyStateParoleBoard
Faubush,KY
5025644006 * Assistedin the preparationof currentKentuckyParoleBoardRegulations.

DPA TRIAL PRACTICE INSTITUTE * Memberof Sexual OffendersTreatmentSubcommitteeof the KentuckyCoalition AgainstOctober 28-Nov.2,1990 R and SexualAssaultKY LeadershipCenter
Fazibush,KY
502564-8006 Education:

* Bachelorsof Arts Degreein Political Science
4TH KACDL ANNUAL SEMINAR
Featuring Charles Brega of Denver * AssociateofArts Degreein Business
December7 & 8,1990
Louisville,KY
502244-3770 ReferencesAvailable UponRequest

1991 Dennis R. Langley
2202Gerald Court, Suite#3
Louisville, Kentucky 40218

19th ANNUAL PUBLIC DEFENDER 502 454-5786
CONFERENCE 1-800 525-8939
June2-4, 1991
Quality innRivcrview
Covington,Ky
502564-8806
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