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IN THIS ISSUEVIctims

We aainfocii *‘issue on victims.
in the criminal justice system, the
victims of crime, the victimization
of óffenderby society.

We also focus on how victhnsand
offenderscanreconcilethemselves
under a concept of restorative
justice.

It canbà.done.It isbeingdonein this
countxy. We canhelp it to happen
mare.
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THE ADVOCATE FEATURES
Paul Stevens- A SurvivorMinisteringto theNeedsofKentucky’sDeathRow

Weekly, I’ve seenhis friendly smile for
the betterpart of 4 years. Mr. Paul
Stevenshasbroughthis caringandshar
ing behindthesewalls, actually living his
Christ-like faith. Retired, but also a
EucharistMinister, Paul hasassisted3
priests and other Chaplains ministering
at Kentucky State Penitentiary.
Everyoneondeathrow respectsPaul and
knows in their hearts that he’s a special
man.

"When weforgive, we quickenhealing
energywithin."

Married to his wife in 1942, Ruth and
Paulraised7 children.Partoftheirfami
ly struggle included enduring their
child’s, Cindy, death.She was only 20
when a robber shot and killed her at
work. Paul wanted the state to give his
daughter’s killer death. Instead, after
someyearsserved,he was released.

Paul’s a real friend.And God-sentI think
at times,comingeveryweek,evenwhen
Father is away.BringingCommunionto
us Catholics is only a small part of the
workhedoeshere.Hehasa way ofreally
sharingGod’s love,be it listening to one
of our problems or some small talk.
Usually he’ll give somedeep- hearted
fatherly adviselike, "don’t worry about
whathe hollered,he’sprobably having a
bad day and neededto blow off some
steam."He just has a way abouthimself
that makesit easytoforgive andforger
after talking to him about a troubled
situation.

Making the trip to Frankfort is nothing
strangeto Pauleither. He’s beenin front
of the legislativebody more than once,
trying to convince them to change the
lawsgoverningthe deathpenalty.Paul’s
cometo be againstit. Heandotherswith
his dedicationhave madea difference,
andhis faith won’t let him stopyet.

SharingPaul’sdeepfaith has really been
a blessingto me. Many times we have
askedeachother for their prayers,espe
cially in timeswhen lovedonesarehurt
ing or in the hospital.We pray together
about everything.

His coming to death row openeda new
dimensionto ourvoices,singing at Mass.
Onemight sayhehad a big enoughbas
ket to help us carrya tune of praise.

Getting toknow Paul waseasy.His being
heresharing our changeshas been food
for all of us. Changing places we
celebrateMass, from on the walk to the
New Chapel, watching different ones

leave, with shared happiness.But most
of all,maturingin faithwith Paul aspart
of ourfaith communityis a realplus.

PAUL KORDENBROCK
Death Row
KentuckyStatePenitentiary
P.O.Box 128,4-215
Eddyville, KY 42038-0128

* SIXTH CIRCUIT REVERSES CAPITAL CASE
OnNovember21,1990theSixth Circuit in an en bancdecisiongrantedPaulKordenbrockVisit
of HabeasCorpusasto both criminal liability andsentence.Seven of the 13 membersof the
Court concurredandonejudge concurredas to thesentence.

In a94 pageopinion, theCourtreversedandremanded for anewtrial dueto thepolice’slinen
tionalviolationof Kordenbrock’sMiranda nghts.

As the Court stated:

As in many deathpenaltyhabeascorpuscases,theproblempresentedhereis noiwhetherthe
prisoneris innocentof ahomicide-- thekilling is conceded--but is whetherhereceivedthefull
benefit of fair rules of constitutional procedureand a fair opportunity to offer to thejury.

* mitigating circumstancesthatmight dissuadetheni from mposngthesentenceof death.

It is not theCourt’s duty to determinewhetherKordenbrockdeservelor doesnot deservethe
deathientaicefor his csime.The Court’.duty is toinsistupon theobservanceownstiwtional:
normsof procedure

Exceptfor thetrial cowl, eachCowl that hasreviewedtheconfessionissuehasfr*ndMharda:’
violated.It hastaken10 yearsfora fedeealcowl to find the constitutionalviolation enforcàable
againstthestate

Therehasneverbeenanydoubtthat PaulICordenbrockdid nor receiveafair triaL There,ll now
be theoppounmlyfor afair resolutionof thiscase - -,

Left to Right: Mr. PaulStevens,Mr. ChrisWalls,Bishop John McRaith,
Father Frank Roofa former Eddyville Chaplin
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Letters to the
tor.

DearMr. Monahan,

Thank you for the training and
preparation materials.As a conse
quence1"! believe, the Common
wealth agreedto amend/dismissthe
felony/PFOI chargesdown to a mis
demeanor, to which the defendant
agreed.

I would also like to compliment you
on The Advocate.I have found it a
rarticularly valuable sourceof infor
mation on currentdevelopments in
criminal law. For example, John
Blume’s Mental Health Issues in
Criminal Caseswas the inspiration,
andprimaryargument,in a dismissal
motion I have pending in the U.S.
District Court pursuantto Brady v.
Maryland and Fed. Rule.Com.Pro
163 2 where insanity is at issue.

Thankyou for your efforts,
Very trulyyours,

Mlchael-M; Losavlo
Attorney at Law
Suite 1916
KentuckyHome Life Building
239 South Fifth Street
Louisville, KY 40202
502 584-4047

Dear Mr. Monahan

I am a part-timepublic advocateand
do appellate briefs for DPA. Since I
have been receiving the AdvocateI
have found it to be an outstanding
source of information for currgnt
developmentsin criminal law. In my
opinion it is the premier digest of
criminal law in our Commonwealth.
Keepup the good work! Your work
is a lifeline to us out in the field and
to our clients. Thanks.

Paul J. Neel,Jr.
Neel& Butler Lawyers
Suite 1916
KentuckyHome Life Building
239 South Fifth Street
Louisville, KY 40202
502585-3030

Sincerely,
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Making Peacein Criminal Cases
Just Settlementsfrom VictimsPeacefullyConfrontingOffenders

A lot is madein deathpenaltycasesof
the importanceof thepenaltyphase.It is
no less true in defendingroutine mis
demeanors, let alone routine felonies,
that the heartof presenting a defense
most oftenlies outsidethe trial, bothin
deferring prosecutionandin sentencing.

A national leader in helping defense
counsel construct alternative disposi
tions of criminal cases is the National
Center on Institutions andAlternatives,
814 North Saint Asaph Street,
Alexandria, VA 22314, tel. 703-684-
0373.Its journal,Augustus:AJournalof
ProgressiveHuman Services, is a
storehouseofvaluableinformationabout
how to create novel resolutions to
criminal cases,about who hasdone it,
and about conferencesandsuch where
attorneyscanlearn andfind support.The
center’s director is Jerome Miller,
famous for having convertedjuvenile
training schools to community-based
non-securetreatmentin Massachusetts.
He and the Center arehighly inventive
about creatingalternative sentencesto
incarceration.

Closer to Kentucky,Jamorganizingthe
5th International Conferenceon Penal
Abolition ICOPA V, to be held at In
dianaUniv. in BloomingtonMay 21-25,
1990.EdMonahanattheDPA502-564-
8006hasdetails for the asking,and so
do L

THE MEANING OF
PENAL ABOLITION

The biennial InternationalConference
onPenal Abolition ICOPAs have met,
respectively, in Toronto, Amsterdam,
Montreal, andKazimierzDolny, Poland.
Althoughinformally organized,ICOPA
hasbecomehub of the leading network
of practitioners and academicianscom
mitted to makingpeacein criminal cases.
For ICOPA V wehave identified8 tradi
tionswhoseadherentswill befeaturedon
the conferenceprogram: academicians
and theorists,activists and reformers,
feminists, lawmakers,mediators,tradi

tionalnativeNorth Americans,peopleof
color, andprisoners.

Originally, ICOPA stoodfor the Interna
tional Conferenceon Prison abolition.
But it wassoonrecognizedthat our par
ticipants wereinvolved in creatingalter
natives to punishmentat all states of
criminal cases.For instance,an active
participantat ICOPA IV in Poland was
John Palmer, creator of the Night
ProsecutorPrograminColumbus, Ohio.

As oneof the foundersof ICOPA, Dutch
law professor HermanBianchi, puts it,
penal abolition is embodied in the
Hebrew Biblical concept of justice-
isedeka.Tsedekais measuredby the
fruits of humanaction rather thanby the
motives of the actors.Never mind how
good andlawful the judge was, doesthe
disposition of the court really heal the
victim’s suffering or aggravateit? This
is the kind of question one asks to
evaluatewhether tsedeka hasbeendone.

Penalabolition isnomere academicmat
ter. Hoosierthat I am, I am particularly
proud of Indiana’sstrong tradition. One
center of the Hoosier traditionhasbeen
the MennoniteChurch,which founded
thenationalnetwork of Victim Offender
Reconciliation ProgramsVORPs in
Ellthart to be featuredon the ICOPA V
program. As a matter of personal
religious choice, Mennonites refuse to
meetviolencewith violence,andin cases
of crime seekto reconcile victims and
offenders in a process of mediation.
Someof us in the lawmakers’ tradition
believethatwe would dowell to legislate
a requirementthatsomejudgesnowhave
for divorce-thata complainantand an
accusedtry mediation as a condition
precedentto prosecution.

We whoadvocateuseofVORPsfmd that
victims in a fair and peaceful confronta
tion with thepersonswhohavehurtthem
are often healed,first by having a safe
opportunity to confront offenders with
their anger, and then by encouraging
both parties to create andagreeto a just
settlementfor the pain caused.Here the
victim and offender define the issues
rather than being tools of the trial

process.

Mediation isjust oneof themanymeans
ICOPA participants consider andusefor
making peacein criminal cases.Given
thehighprobability ofpleabargaining in
our courts, andthe speedand simplicity
of mosttrials, hying the issueof guilt or
innocenceis largely besidethe point in
the bast majority of criminal cases.
Defensecounselhave 2 major oppor
tunities: to make arrangementsto defer
prosecution, as by VORPs, or to create
sentencingplans which give offendersa
chance to be responsiblefor offending
ratherthan locking them away. This is
more of a political thana practical prob
1cm.

I have a friend now doing time in Ken
tucky who has killed S people in my
home state, 3 of them in prison. I none
thelessfeelcompletely safewith him. As
long asJamnot a bully, my major prob
lem is to avoid complaining about
anyoneelsehe might try to takecare of
for me. We could hire a teamof people
to staywithhimaroundthe clock,ideally
in a peacefulsetting like anAmish com
munity, and he--who happens to be a
strong and skilled mechanic--would
present far less threat than he does in
prison.Indianadoesn’twanthim back.
It could costsubstantiallylessthankeep
ing him in prison.The obviouspolitical
problem is that people are soweddedto
punishment that no official would dare
be seenletting him go until his sentence
runs out, or preparing him for his in
evitable release. Once again, he will
probably be kept until his sentencehas
run entirely, then released without
eligibility for parole, with no official
guidanceor support.

WHY DO WE PERSIST IN
PUNISHMENT?

I havedonestudiesof crimewavesin the
U.S.,and in Britain, China,Norwayand
Tanzania. Everywhere I see the same
pattern. Wars on crime are a tried-and-
true way for politicians to let citizens
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ventangerandfrustrationover injustice
and suffering at safe targets. Charac
teristically, the targets are the same
group--underclass young men--
politicians let citizens vent anger and
frustration through in other wars, by
making them soldiers at the front. The
rhetoricof warsoncrime, the tactics and
strategy,are identical in warson crime
andotherwars.The entirehistoryof the
UnitedStatesis oneof achievingpoliti
cal leadershipthroughwarfare.Ourfirst
Presidentand our latestone in a long line
aremilitaryheroes.Strength,wearetold,
lies in obedience to a strong Com
mander-in-Chief, who pointsoutunder
classyoung menfor us to rally to fight
from the Iraqi border to the U.S. Inner
city.

We have alternated between foreign
warsandwarson crime in U.S.history.
Incarcerationrateshave only leveledoff
or droppedduring major foreign wars
sincethe mid- 19thcentury,mostrecent
ly during Vietnam. The current incar
cerationwavebeganasa responseto the
twin crises of political legitimacy--
Watergate and the pull-out from Viet
nam-in the early 1970s. We now have
an average daily population of inmates
of roughly500per100,000population in
the country. Oneof every 12 black men
in his twentiesis spendingtoday in jail
or prison, twice again as many are on
probation or parole. Willie Horton’ and
Latino drugdealerspersonifytheenemy
in this war. Still thepopulation in prison,
jail and juvenile detention climbs
dramatically. It remains to be seen
whether history will repeat itself; if
American blood begins to flow freely
along the Saudi-Kuwaiti-Iraqi border,
perhapsthe trend will turn. But over the
150yearsincarcerationfightshavebeen
kept, every succeedingpeakandvalley
of incarceration rateshasrisen steadily
higher.

Theremay bemore crimethesedaysthan
ever, I don’t know.I havestudied crime
reporting in Minneapolis, Indianapolis,
Sheffield, England. I have concluded
that crimereporting tellsus a lot about
the politicsof policing and how crime
reportingis organized--evenin thecase
of murder--thanabout trends in crime
itself. This I do know. Crimes of the
powereliteof anysocietyoccurfar more
often andmore seriously thancrimesof
the poor. That should be no surprise.
Crime is a matter of power, and so by
definition more powerful peoplehave
more opportunityto kill andstealandget
away with it. In Myths That Cause
Crime, Paul Jesiowand I show for in
stancethat if the police patrolled and
investigatedhospital records with the
samerigor and standardsthey apply to

innercity streets,there would beat least
50,000criminalhomicidesinhospitalsto
report each year from operating un
necessarilyand without informedcon
sent, from reckless uncleanlinessand
from recklessmistakesin dispensing
drugs,asagainst the 20,000or so"mur
ders" which literally means police
suspicionthat murder or non-negligent
manslaughterhas occurred the F.B.L
reports. Health care providers nickel-
and-dimean estimated $13 billion per
year in fraudulent claims out of
Medicare, Medicaid and Blue
Cross/Blue Shield alone,as against $10
billion total lossesfrom Street crime
reportedby theF.B.I. In theseestimates
weaccept the premise that the medical
professionisrelatively honest asamong
white-collar activities, which is to say

that the number of unreportedcriminal
homicides andamountstolen in white-
collar activity staggersthe imagination.
As wesay in Myths,telling peoplethey
aresaferbecausethere areover a million
prisoners in theU.S.islike skimming the
tip off an iceberg andtelling ships it is
safeto pass.

I know thatmanyreaders areas awareas
I am that many, many prisoners under
stand the hypocrisy of criminal justice
full well. Like childrenwho arespanked
for trying to stay up as late as their
parents,most inmatesareimprisonedfor
doing on a small scalewhat the ruling
elitedoeson a grandscale.

Consider this: If Iran-Contraarms sales
andcovertfundingwere felonious in the
Districtof Columbia,andif peopledied
in the Iran-Iraq war and in Nicaragua as
a result, theD.C. Penal Codedefmesthe
felonious co-conspirators as guilty of
felony-murder, or murder in the first de

gree I’ll wager that those co-con
spirators areguilty of far more murders
thanthe more than 2,000 death-row in-
matescombined.

We punishour prisonersessentiallybe
cause they do not have enough social
might to make them right. Not surpris
ingly, many inmates learn from their
punishment that successin this society
rests on defending whatever property
one canacquire e.g., the woman one
"owns" with all the might one can
muster. All the attention andresources
devoted to fighting streetcrimediverts
attention andangersafelyawayfrom the
ruling elite, and adds to the impunity
with which they canunlawfully abuse
their power. The iceberg of crimegrows
unattended below the surface of social
awareness.Thus, Paul Jesilow and I say
themyth that povertycausescrime in fact
causescrimeon a grand scale.

Fear of crime is a metaphor for more
general fear andanger.WhenIfrom time
to timediscover a studentwho isangrily
writing that a Ted Bundy ought to burn,
burn, burn, it doesn’t take long to dis
cover that that studentis angry about his
or her general impotence in everyday
life. After all, the student neither knows
Ted Bundy nor any of his victims, and
may evenlive thousands of miles from
them all. The powerlessnessand
degradation the student feelsin daily life
craveoutlet,andif youcannot lashout at
your parents,teachersor bosses,you can
at leasthave peopleon your sidewhen
you let loose onTedBundy. No one can
sayit iswrong to attack him. It is what in
The Geometry of Violence and
Democracycall the lightning rod effect
of violence.We passon theviolencewe
suffer,if at all, onto politically safe tar
getsin daily asin national life. The boss
yells at the manwho slapshis wife who
yells at her child who beats up on the
youngersibling who kicks the cat. In
criminal justice as in everyday life,
peopleget punishedmore becausethey
are available and convenient than be
causethey themselveshave causedthe
anger that provokes thepunishment.

For the many who give way to punish
ment to vent their angerover their suffer
ing in a violent and unjust society,
punishment is an addiction. The more
one investsin punishmentthe more one
fears to give it up. Political leaders who
benefit sogreatly from punishment feed
this addiction, and with fellow addicts
developelaboraterationales for punish
ment. They will not be swayed by
evidencethat, to useJeffrey Reiman’s
words,The Rich Get RicherWhile the
PoorGet Prison.The choicewhetherto
bepunitiveor a penal abolitionist is ul
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timatelyan affair of the heart--amatter
of profound choice in every religious
tradition, betweenretributivists who
believe that somepeopleare chosento
dictate terms to others andarequalified
to pass judgment, and mystics who
believethat noone isin a position to cast
the first stone.This meansamongother
things that a punitive people like
Americanscanat bestbeconverted to the
wisdomof penal abolition by painfully
slowstepsover generations.

Meanwhile, judges, prosecutorsand
their co-workers can be surprisingly
open to creative alternativesto prosecu
tion and incarceration on a case-by-case
basis.Beneath thepunitivenessthereis a
nagging awarenessthat punishment is
wastefuland counterproductive.This is
especiallysoinsentencing,whereacare
fully developedalternativeplan maybe
gratefully embracedby all concerned.
Conversion to penal abolition grows on
a small scalewhen officials seethat al
temativesthey have tried to work, for to
somedegree addiction to punishmentis
a matterof despair that nothingelsecan
be done.

CONCLUSION

With my involvement in ICOPAs, and in
editinga volumeof studies of Crimirtol
ogyasPeacemakingwith RichardQuin
ney, I have discovered that for all our
punitivenesspenal abolition is widely
accepted and implementedeven in the
United States. I know that public
defendersfor whom this journal is pub
lished aregenerallycommittedto penal
abolition, and yet feel locked in to an
unyielding, unsympatheticsystem. I
learnedthat evenfrom just a couple of
years’ experience as a student public
defender myself. I encourageyou to try
to reach out to peoplelike JeromeMiller,
and to cometo ICOPA V. to find sym
pathy, encouragement,and a wealth of
information about what works. With
patienceand persistence,it is possibleto
help treat our national addiction to
punishmentwhich makes crime uncon
trollable.

HAL PEPINSKY
Criminal Justice
Indiana University
Bloomington, IN 47405
812 855-9325office
812 339-4303home

Hal Pepinskyis Professor of Criminal
JusticeandofEastAsianLanguagesand
Cultures.

BooksMentionedin article:

HaroldE. Pepinskyand Paul Jesilow,
Myths That Cause Crime rev. edn..

THEY LOST THREE SONS
To replace them, they turned the other cheek

Father Jerry Rohrertold me this story at retreat. I’ve promised to keep the names
anonymous.The story begins almost30 yearsagoin Milwaukee, with a couplewho
werethe parentsof 3 "sons. All 3 grew up to be fine lads.Onewasan honor student
in college.Shortly before graduation, he waskilled in an auto crash. That left the
couplewith 2 sons.

One wasFatherRohrer’s roommate in the Jesuit novitiate at Marquette. Thatishow
he becameacquainted with the family. The roommate left to join the Anny Air
Force inthe 2nd World War.Not many monthslater, hewaskilled onhisfirst mission
overGermany.Now,only 1 sonwasleft. Hebecamea lawyer. His father rana repair
garageandsomeeveningsthe lawyer son would volunteer to work on the books,
clean up the place, and lock the doors. That is what he wasdoing oneeveningwhen
a young mancame in, pointed the gun, anddemandedthe cash.The lawyer tried to
overpower the bandit,andwasshot. He diedbefore he reachedthe hospital.

Now, there were no children left for the Milwaukee couple. They must havebeen
bitter that night of the holdup.

When thekiller was arrestedandsentencedto life imprisonment, you would have
thoughtthat the parents of themurderedsonwould haveenjoyedthe wry satisfaction
ofretribution.Andyou would"have thought, too, that theywould neverwant to hear
thenameof that young killer again. But that, saysFatherRohrer, is nov how it was.
A month later, on visiting day at Waupun State prison, the young slayer wastold
that someonehad cometo seeMo. Hewalked into the room, and there sat the father
and mother of theman he had killed. They had notcometo rebuke him, but to offer
him their friendship.Theyhad learnedthat the murderer was a boy whohad grown
up in theslums of Milwaukee, whosehomehadbeenthe streets,whosemother had
abandonedhim. He had neverknown his father.

All hislife, this boyhadfought andscratched,lied, cheated,stolen,andfmally killed
to make his way. Was this the reasonthey went out to visit him? "I don’t know that
answer," saysFatherRohrer. MAll I know is that every month that mother andfather
went to Waupun prison to spendwhatever timetheycouldvisiting with themurderer
of their last son."

Throughthe years, a closerelationship developedbetweenthem andthe inmate, It
wasalmostas if hehad becomethe 3 sonsthey had lost. Finally, they adoptedhim
astheir own son, knowing he would never leaveprison. But it didn’t matter. The
yearspassed,and the father died, andthen it was only themother who made that
monthly trek to prison. "She was there the day he becamea convert to the Christian
faith."

How manytimes the prisoner told that couplehe wassonynobody will everknow.
But, whereverFather Rohrer tells the story, peopleare certain that the mother and
father believedwhat he said.And forgavehim long before that. "I canthink of only
1 other similar story," said the priest. "It happenedon a hill called Calvary."

GARETH HIEBERT

Reprintedby permissionof the St.PaulPioneerPressDispatch.

Quinney ads.
Criminology as Peacemaking
Bloomington:IndianaUniversity Press
spring 1991.

JeffreyReiman
The Rich Get Richer and thePoor Get
Prison: Ideology,Class and Criminal
Justice3rd edn.
NewYoric Macmillan 1990.

Cabin John, Md.: Seven Locks Press
1985.

Harold E. Peplnsky
The Geometry of Violence and
Democracy
Bloomington: IndianaUniversity Press
spring 1991.

Harold E. PepinskyandRichard
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Victim - Offender
Reconciliation

PACT
Prisoner & Community Together

It is 8 o’clock in the evening. Mr. and
Mrs. Walker,aretiredcouplein their late
50sarewatchingtelevision.Thephone
rings. They both jump andthen look at
one another. Since their home was
burglarized6 weeks earlier they have
both been on edge. They have heard
nothing about the statusof their case,
other than a brief phone call from the
districtattorney’s office telling themthat
the offender had beencaught. He did
leave them with a name, Robert
Townsend. The Walkers, though, still
have plenty of questionsabout what hap
penedto them and why.

‘Mrs. Walker,I’m Sari Chaisson.I’m a
volunteer with the Porter Victim-Of
fender Reconciliationprogram.Did you
receivemy letter telling you a little bit
about ourprogram?"

"Yes, I think so. I remember
‘reconciliation’."

"Our program provides an opportunity
for crimevictimsto getrestitutionfor the
damagecausedby the crime. And get
questionsanswered.Tell the offender
how you feel about it."

"You mean,meet theburglarwho did it?
Invite him back into our home?"Mrs.
Walker is just about ready to hang up.
The sickeningfeelingshegot when she
returnedto her ransackedhome two and
a halfmonthsago is floodingback.

"The meetingcouldbeheld in ouroffice
or whereveryoufeelmost comfortable."

"We’ve alreadysubmitted the bills for
the damagesto the court. Couldn’t the
judge just order theboy to justpay us?"

"Yes, shecould order that--"

Mrs. Walker interrupts. "But can the,
whatdoyou callhim, the ‘offender’ pay?
Doeshe evenhave a job?" Suddenly a
whole host of questionsfloods out. How
old is he? Is hesorryaboutwhat he did?
Doeshelive in the neighborhood or does
he comefrom acrossthe tracks?

The volunteerlistenspatiently,supply
ing information whereshecan. The of-

fender is white,male, 17 years old. This
ishissecondtimethrough thecourtsys
tent

"What’sgoing to happento him?"

"That’s ultimatelyup to the judge. But
youcanhaveasayin it."

Mrs. Walker concludes. "I’m not sureI
wantto meethint" She is surprisedhow
quickly the anxiousfeelingshehad been
experiencing a minute before hasbeen
replacedby feelingsofangerandfrustra
tion. "I’m just too angry."

"That’s perfectlynormal."

"I’d probably endup telling him off."

"That’s okay too.Maybeheneedsto hear
that."

"Maybe he’ll getupsetwith me."

"Mrs. Walker, all cases are carefully
screenedfor appropriateness.And I’ll be
at themeetingmakingsurethingsstay in
control. In the thousandsof cases that
have beenmediatedin theseprograms
aroundthe countrythere hasneverbeen
anincident of violence,by either party."

"You say you’re a volunteer?Why do
you do this?"

"I see [the] impact thesemeetingshave
on bothparties. And that’s very fulfill
mg.

"So you think it will do somegood?"

"Well, every meeting is different but
studieshaveshownthatvictims whopar
ticipate experience a higher degreeof
satisfactionwith thejusticeprocess.And
offenders who participate in restitution
programscommit fewer andless serious
crimes later on."

"Well, I’ll have to think about it. I want
to talk it over with my husband."

"Fine, it’s entirely up to you. I’ll call you
backtomorrow about this time."

In the meantime the volunteer gets in
touch with the offender, Robert

Townsendand explainsthe purposeof
theprogram to him.

"I don’t have a job. I can’t pay any
damages,"hetells her.

"You should explain that to thevictims,"
sheresponds.

"Whatare they like? I bet they’re pretty
upset."

"Yes, they are pretty upset. They’d had
their house burglarized. Ransacked.
From what they told me the damages
cometo about a thousand dollars."

"A thousand dollars, no way! I just
messedit up a little. Besides,they could
probably afford it. Theylookpretty rich."

Like 65% of all victims who are con
tacted by victim-offender reconciliation
programsnationwide, the Walkersagree
to meet with the offender, who has al
ready admitted hisguilt.

During the meeting,which lastsabout an
hour, the facts of the casearediscussed
first. The Walkers describedthe scene
that greeted them upontheir return from
a dinner party. Starting to clean up the
mess and then stopping, not wanting to
disturb any evidence.Thepolicereports.
Not getting to bed until 3 a.m. andthen
not being able to sleep. Fearing that
whoever it was whohad donethis might
comeback againthat night. The Walkers
want to know why Robert chosetheir
house.Hadhe beenwatching them?Why
did he do it?

He shrugs. "I was looking for money.
And liquor. I don’t know why I did it."

Mr. Walkerjumpsin. "If thatwas all then
why didyouhaveto trashthe place?That
wasjust stupid. And you don’t look like
a stupid kid. You just look mixed up."

As the meeting moves into its second
phase, skillfully directed by the
mediator, specific damages are dis
cussed.The victims beginto getangrier.
As they explain thedamagesto the other
rooms, the mediator encouragesthe
couple to get up and walk through the
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house. The Walkerspoint out various
items as they maketheir way from the
backdoor, throughthe kitchenandinto
the den and bedrooms. They show
Robertthe snapshotsthey took thenight
of theburglary.He just shakeshishead,
looking at the consequencesof his ac
tions.

Mr. Walker holds up a picture. "This
portrait you damagedhas beenin my
family for 75 years.It’s going to costus
$100 to remove the water damageand
restore it. The other damagetotalled
$900.Wehad to have the locks anddoors
repaired--thatwas $200 right there--and
then we repainted the bedroom and
kitchen."

Robertoffers, "I don’t think its fair for
me to pay for the repainting. Couldn’t
you havejustwashedthewalls? Besides,
I don’t have that kind of money!"

"Well," Mrs. Walker suggests,"we
probably could have got by with wash
ing--but we were going to repaint
anyway. Thisgaveusthe reasonto do it."

"How much money do you have?" Mr.
Walkerwants to know. Roberthas$100
which he agrees to give them to help
restoretheheirloom photograph.Healso
will attempt to recoversomeof thestolen
property.He agreesto pay the $100 for
the broken locks, and half the painting
bills. Since he has no job, he agreesto
work off the balance, agreeing to paint
theWalkers garageandworking without
pay at the seniorcenterfor another 50
hours.

Themediator reads thecontract to make
sure everyoneunderstandsthe agree
ment. Eventhough everyonesigns,it will
still beup to the judgeto decidewhether
to adoptit. Typically theVORPcontract
will becomeone of the conditions of
probation.

According to national figures, ap
proximately90% of all meetingsend in
a contract. Approximately 98% of con
tracts arefulfilled. Thosefewthat donot
areusually turnedover to the probation
departmentfor follow up.

At the conclusion of the meeting,both
parties shakehands.Robert apologizes
for what he has done. Mr. Walkerjokes
that he’d like to hear him say it again,
after the garageis finished.

Meetings like this one are occurring
acrossthe country regularly. In 1989,
nearly5,000suchcaseswere mediated
by approximately 100 programsnation
wide.

VORP programsinvolve a face-to-face
meeting in the presence of a trained

mediator,betweenanindividual whohas
beenvictimized by a crime andthe per
petrator ofthat crime.Theyoperatein the
contextof the juvenile and/orcriminal
justice systemrather than the civil court
and in addition to the likelihood of a
restitution obligation, the program
focusesat somelevel of intensity upon
the needfor reconciliation of theconflict
i.e.,expressionof feelings,greater ins
derstandingof the event and of each
other.

Referralscomeprimarily from courtand
probation departments,typically after
admissionof guilt but before sentencing.
However,casescanalsobe referredpre
disposition,asanalternativeto prosecu
tion, or aspartof thesentence.

Victim and offender are contacted
separatelyby a trainedmediator,avolun
teer from the communitywho haspar
ticipated in extensivetrainingregarding
theprocess.Thebenefitsandrationaleof
theprogram areexplainedandparticipa
tion invited. Offenders with a history of
violenceareexcluded.Accordingto one
study, victims stated that the primary
reasonthat they were participatingwas
to receiverestitution.That samegroup
was askedlater what was the most valu
ablepart of the experience:"recovering
restitution"haddroppedto number3 and
"gettinga chanceto ask questions" was
listedasnumber1.

VORPprogramsbeganin the Midwest,
primarily in Indianaand Minnesota,but
have now spread to 20 states,with con
centrationsin California,Wisconsin,and
the Pacific Northwest. In 1984 there
were less than a handful of programs.
Today, VORP programsare starting at
the rate of 2 per month. They involve
misdemeanoraswell asfelony levelof
fenses.OneprograminNewYork works
with violent crimes, but most address
propertyoffenses.

Oneof the reasonsgiven to account for
this tremendous rise in popularitymay
havetodo with thebenefitswhich VORP
providesto victims,offendersand com
munities.

Victimshavetheopportunityto getques
tions answeredabout the crime and its
aftermath. They areable to play a mean
ingful role in the disposition of the
offender’s sentenceand obtain restitu
tion for their materialloss.

Offenders,often for the first time, are
face-to-*facewith thehumanconsequen
cesof their actions. Offendersareforced
to takeresponsibilityfor whatthey have
doneandrepairthedamagethat hasbeen
caused.Becausethey areinvolved inset
ting the termsof the restitution contract,

thereis a greater likelihood that it will be
completed. Studies have shownthat of
fenders who participate in a restitution
program,particularly thosewhich have a
face-to-faceencounterwith thevictim,
commit fewer and lessseriouscrimes.

Judgesare able to apply the powerful
principles of conflict resolution and
mediationtothecriminal justicesystem.
It is an inexpensive,but powerful inter
mediation sanction.Judgesare able to
seeevidenceof material change in the
offender as the restitution contract is
completed.Judgesareableto seevictims
more satisfiedwith theprocess.

Defenseattorneys are able to useVORP
as a way of demonstrating meaningful
behavioralchangeon the part of the of
fender prior to sentencing. VORP also
helpsdefusetheangerthat manyvictims
havethat is the resultof stereotypesand
the feeling of being "processed" by the
system.

In short, victim-offenderreconciliation
programsrepresenta return to a fun
damentalprinciple ofjustice: that crime
represents an injury andinsult not only
to the communitybut to the victim. Jus
tice is best servedwhen both issuesare
addressed:the harmdoneto thevictim is
acknowledgedandrepaired and the of
fenderresponsibleisheld accountablein
a meaningful way. Victim-offender
reconciliation enablesthis to happen. It
is a simple program yet capable of
producing profound changeamong those
it involves.

JOHN GEHM, PH.D
ProgramDirector
PACTInstituteof Justice
254MorganBoulevard
Valparaiso,IN 46383
219462-1127

John Gehm, Ph.D. is Director of the
PACTInstitute ofJustice,the research,
technical assistance,and training
division of the PAC7’ organization. Jr
providesadministrativeservicesfor the
U.S. Associationfor Victim-Offender
Mediation. PACTpioneeredthe initial
VORPprogramsin conjunction with the
Mennonite Church and continues to
operateVORPand otherprogramsin 7
countiesof Indiana. PACT consultants
and trainers have assistedprogramsin
20 statesin setting up VORPprograms
locally.
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P ARENTS OF MURDERED CHILDREM INC.
& OTHER SURVIVORS OF HOMICIDE VICTIMS II

NATIONAL OFFICE
100 East 8th Street * Suite B-41 * Cincinnati, Ohio 45202
513 721-5683 * 800 327-2499 ext 4288 touch tone phone

PARENTS OF MURDERED
CHILDERN AND OTHER

SURVIVORS OF
HOMICIDE VICTIMS

My initial contactwith Parents of Mur
dered Children and Other Survivors of
HomicideVictims POMCcame in the
summerof 1986. My sonMichael was
murdered in Februaryof that year and I
really neededthesupportthey offered.In
1987 I becamea Contact Person for
POMC and finally decided to start a
chapter in Lexington. The Bluegrass
Chapterof POMCwas startedinMarch,
1990 andI serveasthe Chapter Leader.

WHAT IS POMC?

Parentsof Murdered ChildrenandOther
Survivorsof Homicide Victims is a self
helporganizationdesignedto offer emo
tional support andother informationre
lated to the lossof a lovedone to murder.
We have found that the mutual sharing
of grief helps us deal better with our
individual grief. We meet oncea month
to discussour individual and collective
problems. Occasionally we have speak
ers on grief, victims rights, and the
criminal justice system.

OUR LOSS BINDS US

POMC is made up of a group of very
individualpeople.We donotall sharethe
samebeliefs. The onething we share is
an overwhelmingfeeling of loss, pain,
and frustration. Thiscreatesaneedtotalk
to peoplewho understandthesefeelings.
The average person seemsto feel that
griefhas a magic time limit and oncewe
pass that limit they stop listening. Not
one of us would want you in our shoes,
but we would like you to listen to us and
believeus when we tell you that we are
now subjected to a lifetime of loss and
pain.

We have all discoveredthat whendeath
occursout of its naturalorderour loss is
intensified.Add to thisthecauseofdeath
-MURDER - and the emotional stakes

gethigher. Wehave a hard time dealing
with the socialstigma attachedto mur
der, much in the sameway that rape and
suicidevictims do. For most of us, our
only contactwith criminalsor thejustice
systemis via television.We find oursel
vesemotionally drained,expectedto un
derstand a systemthat feelswehaven’t
any right to be involved, and finally
criticized becausewe becomeangry.

THE CRIMINAL JUSTICE
SYSTEM ADDS TO OUR PAIN

Unfortunately, some of our pain and
frustration is givento us by the criminal
justice system.Our first trauma usually
startswith seeingor hearing of thedeath
on the media. The fact that everything is
cloaked in ‘we didn’t give the victims
name" doesn’t excusethe media for its

POST - MURDER TASK FORCE DIVIDES INTO TWO COMMiTTEES

In responseto questionnairessent in by members,the POMC Post - MurderTask
Force will begin work in two areas: 1 Notification of family members once a
homicidehas occurredfor professionals; 2 The criminal justice systemfor
survivors

The task force has divided into two committees.Each committee has taken on the
responsibility to collect data andput together information pertinent to their topics.
Their information will be fmely tuned and made readyfor publication in January,
1991.

PATH THROUGH JUSTICE
SYSTEM COMMITTEE

Harry Frisby, Detective *

City Police, Homicide Dept.
R.Lanahan Goodman,LP.A. *

Hermanies& Major Law Firm
EdwardMonahan,Chairperson
KentuckyDepamnentof Advocacy
Frankfort.,Kentucky
Judith Mullen, Asst. Prosecutor*
Hamilton Co.
Nancy Ranldn*

Hamilton Co. ProbationOffice
Ann Reed,SurvivorS
POMC NationalOffice
RobertP. Ruehlman, Judge5
HamiltonCo. CommonPleasCourt
Nancy Ruhe,Exec.Director*
POMC National Organization
FrankM. Schmidt, Funeral Dixector,*
Schmidt- DhonauFuneralHome
SteveSunderiand,Ph.D.5
Prof.of SocialWork
Universityof Cincinnati
Sharon Tewthury,Survivor5
POMC NationalBoard

ReprintedfromSurvivors,July, 1990

NOTIFICATION COMMITTEE

Susan Asquith, Survivor5
POMC NationalOffice
Ken Boniface,M.D. *

EmergencyMedicineStFrancis/St.George
Hospital
Harry J. Bonnell, M.D.*
ChiefDeputyCoroner
HamiltonCo.
Fr. Ken Czlllinger
R.C.Archdioceseof Cincinnati
PauletteDavis,R.N.*
RN. Consultants,Inc.
Paul Morgan, Sgt.5
City Police, HomicideDept.
Richarda. Nlehaus,Judge *

HamiltonCo. CommonPleasCourt
Terry R.Schwartz,Psy.D. *

Clinical Psychologist
Allied PsychologicalServices
Larry Shaughnessy,Producer
WCPO-TV
MarthaTonnles, Survivor
POMC National Office
Ft.Mitchell, Ky.
R. Neal Walker, APA
Chief, Major Litigation Section
Frankfoit,Ky.
Greg A. White, Prosecutor
Lorain Co. ,Ohio
Elyria, Ohio
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lack of respect for people. The person
responsible for family notification
should do so immediately or some
reasonable solutions between police,
coroner andmediashouldbeworked out.
Our needto know whathappened,to see
thebody, to find out what happensnext
seemsto be a problem in our system.

The majorityofus donotwant to hamper
investigationsor be in theway. Our con
cern is to know exactly what happened,
why it happened, who committed the
crime,andhavingjustice served.

We have more traumato live with once
a trial is set.For thoseofyou whofirmly
believethe victim’s family shouldnot be
allowed in the courtroom, I would ask
that you put yourselfin our shoes.How
would you want to be treated and why,
should a memberof your family be mur
dered? Almost everyone should be able
to relate to the following example.
You’ve taken your extremely ill child
into the emergencyroom at the hospital
and the child hasbeentaken to an cx
arninationroom. The doctor comesin,
checksyour child over, andtells you he
is going to admithim for some tests.At
this point thedoctor hasn’t told you any
thing, you don’t know what’s wrong,and
his nextpieceof adviceis to gohome.He
sayshe will call you if there is anynews.
How do you feel right now? Are you
angry? Panicked?Frustrated?This is
how wefeelwhenyou won’t let us know
what happenedto our children.Knowing
what happened in the last hours of our
child’s life is just as importantasourvery
first glimpse of them at birth. The
courtroomis the only placewe can fmd
out what happened.

Oncein thecourtroommost of us would
like to hear ‘the whole truthandnothing
but the truth’ but the truthis that the facts
are mixed with untruths. We all know
that the truthcansometimeshurt but we
alsounderstanda fact is a fact, like it or
not. What isn’t necessaryaretheuntruths
usedby counselfor thepurposeof trying
to get jurors to dislike either thevictim
or the defendant. These unnecessary
remarkshurt a lot of people. We realize
youcan’t take our painaway,we only ask
that you don’t add to it with innuendoes
anduntruths.Our judicial systemmay be
the best in thg world but that doesn’t
meanwe can’t improve it. Isn’t honesty
thewaytothe truth andafairtrial? Isure
hopeso.

MARGARET WINSTANDLEY
BluegrassChapter/Parentsof Murdered
Children Inc. & Other Survivors of
HomicideVictims
1155Rock BridgeRoad
Lexington, KY 40515
606 224-2741

An Old Woman anda Man with a Gun

Can anyonereally live out this kind of love?Thereareso many examplesof all sortsof people
openingtheirlives andheartstoothersthattheansweris certainlyYes. While historybookstendto
emphasizewars andwarriors,andnewspapersare far more likely to featuremurderthanlife saving,
remarkablyfew peoplearepathologically violent. Millions of people,in refusing to go theway of
destruction,manageto live lives thatcentreon thecareof others,respondingas if theirguestswere
Jesushimself. There are manysigns in theworld of theactivity of the Holy Spirit, so manyin fact
thatone daresto think that the main reformationin Christianhistory is not in thepastbut in the
presentChurcheshave increasinglygrown beyondnational identification.In thepasttherewere
severalsmallerchurchesthat were called PeaceChurches, but today thereaxe signsthat the Church
asa wholeandnot onlyscatteredfragmentsofitia becomingthePeaceChurchit wasalways intended
to become.We live in a time when therearelarge movementsof people,manyof themmotivated
by theirreligious faith, who havecome togetherto build bridgesbetweenenemiesand to develop
non-violent methodsofconifict resolution.

It is amazingwhat a differenceafew peoplemake.In factit is astonishingwhat can comeout of the
faith ofjust oneperson.Oneofmy favouriteparables of what ordinaryhumanbeingscanbeis about
a womanI know of only througha news story I happenedto readin TheChristian Centwy.Mrs.
LouiseDegrafinried,73 years old at the time, lives with herhusband,Nathan, inMason, Tennessee.
They belong to the Mount Sinai Primitive Baptist Church.

Onemorning Riley Arzeneaux, a man who had just escapedfrom prison with four otherinmates,
cameinto their house.Heaimeda shot gun at Louiseand Nathan and shouted, ‘Don’t makemekill
you!’ Louiserespondedto this nightmarish event as calmly asmothersnormallyrespondto all the
crisesandaccidentsthathappenin ahousefull of children.‘Young man,’shesaid, ‘lam aChristian
lady. I don’t believe in violence.Put downthat gun andyou sit down. I don’tallow no violence
here.’Heput the weaponon thecouch.While shehadNathanget theunexpectedguestsomedry
socks,shemadebreakfast:baconandeggs,toast,milk andcoffee.Sheput out herbestnapkins.

Whenthe3 of them satdownto eat,shetookRiley’s handin herown andsaid, ‘Young man,let’s
give thanksthatyoucamehereandthatyou aresafe.’ Shesaidaprayerandaskedhim if therewas
anythinghe would like to sayto theLord. He couldn’t think of anythingso shesaidto him, ‘Just
say,"Jesuswept."’ Shewaslater askedhow shehappenedto choosethat text. ‘BecauseI figured
thathedidn’t haveno church background, solwantedto starthim off simple; somethingshort,you
know.’

Afterbreakfastsheheld his handagain.He wastrembling all over. ‘Young man,Ilove you andGod
lovesyou. God lovesall of us, everyoneof us, especiallyyou. Jesusdied for you becausehe loves
you so much.’ Then the police arrived. Hearing the approachingsirens,the man said, ‘They gonn
kill me whenthey get here.’ But Louisesaid shewas going out to talk to them. Standing on her
porch,shespoketothe policein the sameterms shehad spokento theconvict: ‘Y’aLt put thoseguns
away.I don’tallownoviolencehere.’ Thepolicewereasdocilein their responseto this authoritative
grandmotherastheconvicthadbeen.They puttheirgunsbackin theirholsters.Soonafterward, the
convict wastakenbackto theprison.No onewas harmed.

Thestory of whathappenedto 2 of theother escapedconvictsis afamiliar tragedy.They caineupon
a family preparingabasbecuein their backyard.Thehusband,having heardabout the escaped
prisonerson theradio,had armedhimselfwith a pistol He tried to useit butwas himselfshot dead.
Themen tookhis wife hostage,stole the familycar,andmanagedto drive out of the statebefore
they were capturedandthewomanfreed.

LouiseandNathan Degrafinriedmight also have been killed, of course. Good, decentpeople die
tragically everyday. But actually it isn’t so surprisingthat theirgentlewelcometo a fri&flened man
providedthem with more securitythanany gun.

It may be that both the prisoner and the police who encounteredLouise that day thank God for
meetingher andnow havean altogetherdifferent idea of whatit canmeantobe humanthan they
hadbefore.Perhapsthey live quitedifferentlives becauseoneold Christianwomandoesin factlove
herenemies.

JAMESH. FORFST
Kanisstraat5
NL- 1811 GJAlkmaab
The Netherlands

Reprintedby permissionofThe CrossroadPublishingCompany,370LexingtonAvenue,NewYork,
N.Y. 10017,frontMakingFriendsofEnemies.
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David Scottcanrememberthe eventsof
that night in 1980 asif they tookplace
yesterday.

Homefrom collegefor thesummer,he’d
beensleepingon the backporchof his
parents’homeon a summernight. Sud
denly, neardaybreak,he found himself
wide awake. Then he realized why.
Someonehadfired a shot. It was a shot
that wasto changethe lives of Scott and
his family forever,becausethemanwho
fired it had sexuallyassaultedand then
murderedScott’s 17-year-oldbrother,
Jimmy - dumping his body on the
family’s front lawn before speeding
away. By the time the family reached
him, theyoungmanwasalreadydead.

Notsurprisingly,thekilling wasanevent
that shatteredthe Scottfamily, affecting
their lives in many ways. But today
David Scott,ajournalistworking inNew
York State,seemstotally devoid of the
bitternessor desirefor revengethat one
mightexpectto fmdin someonewho had
lost a family memberundersuch tragic
circumstances.

"I can’tsaythat I’ve completelyforgiven
the kook whokilled mybrother," hesays.
"I have gotten to the stagewhere!don’t
needto seehim behindbars."

With time and effort, Scotthasbeenable
to put the tragic eventsof that night in
perspectiveand begin to live a produc
tive life again, evenlearning to feelsome
compassionfor his brother’s killer.

Onecould arguethat Scott is an excep
tional humanbeing, and perhaps he is.
Certainly his attitude and accomplish
ments provide a positive responseto
some troubling questionsmany Chris
tiansmust answer Can anything good
comeout of terrible tragedy?Is venge
anceinevitable?

But Scott is not alone. Many people
facedwith traumaover the violation of a
family memberat the hands of another
humanbeing - through murderor other
vile acts - seemable to overcome the
searingpainand go ontoleadproductive

lives. With time, faith, andthesupport of
others who have experienced similar
tragedies,thousandssomehow find the
strengthto canyon.

"At the time," saysScott, "I never had
thosekind of powerful emotions that
peopletalk about,suchaswantingto see
the killer dead. In this presentmoment,
I’d say it’s more of a religious convic
tion. Back then all I had was a senseof
futility. Locking theguy up for 10years
hadthepragmaticeffectof ensuringthat
he wouldn’t kill anyoneelseduring that
time,but tome the retributionof punish-

ing him becausehe punishedme - the
‘eye for an eye’ thing - wasn’ta factor. I
wantedhim to servelife in prison.The
practicalthingyouwantwhensomebody
you lovediesis for that loved one not to
be dead. Punishing his killer in the
electricchaircouldn’t bring my brother
back to life."

The man who killed Jimmy served10
years in prison before getting out on
parole. Although his parentsworked
hardto keep the man behindbars,Scott
saw no point to that.

"About halfway through the jail sen
tence," he reflects, "tension arose with
my folks overwhat they saw as my indif
ferenceto whether the killer servedhis
sentenceor not. I’ve beenworking at
forgiving theman.I askmyself, ‘Could
I lay down my life for this man as the
Gospel asks me to?’ I haven’t reached
that stageyet, soI haven’t forgiven him
completely."

For PatBane,amurderin the family was
also thecatalystfor a processof grieving
and forgiveness.Ultimately it led her
into an ongoing crusade:abolishing the
deathpenalty for murderers.

Bane, a media specialist at Syracuse
UniversityLibraries, lost an uncle in the
late 1950s. Her father’s brother was
muggedon a Syracusestreet,left brain
damaged,andlingeredfor severalweeks
beforedying in his late 40s. A manwas
arrestedfor the muggingbut, for lack of
evidence,neverbrought toal.

BecauseNew York State had a death
penalty at the time, peoplewho spoketo
heraboutthe death assumedshe’d be in
favor of seeingthe murderer put to death
if he could be tried. But Bane had a
differentview.

"Peoplealwaysassumethatwhenyou’ve
had that kindof incident in your family,
you’re going to befor retributionand the
deathpenalty," saysBane. "Later, when
I got involved with a groupcalled Mur
der VictimsFamiliesfor Reconciliation,
people would say when we spoke,

Mercy is the BestRevenge

For others, of course,the pain hasbeen
too much: suicide, alcoholism, drug
abuse,divorce, and more are too often
found in families where such tragedies
haveoccurred.

1

Sometimes,the most tragic events can
unexpectedlyserve as the catalyst to
propel a personinto doing things for
othersthat he cc shehadneverdreamed
of doing before. But even these "sur
vivors" agreethat their lives will never
bethesameagain.
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‘You’d feel differently if someonein
your family had beenmurdered.’ ‘They
have," Bane would tell them. "Killing
waswrongbeforethe murder; it’s wrong
after the murder. Two wrongs don’t
makea right,"

In the late 1970s,working on a degreein
lay ministry, Bane decided to do prison
ministzy. She beganwork with a group
called the DeathRow SupportProject,
writing to death-row prisoners. She
beganto meetpeoplewhohadlostfamily
membersto murder butwereopposedto
thedeath penalty. Theyeventually ledto
the formation of Murder Victims
Familiesfor Reconciliation,which she
calls theonepositiveresultofheruncle’s
tragicdeath.

Was it hard to forgive?

"It can take years," Bane says. "One
reason is that we don’t have a lot of
respect for forgivenessin our society."
As evidence,she cites bumper stickers
that announce,"I don’t get mad, I get
even."

"People expectyou not to forgive," she
says."They expectyou to hatetheperson
who did somethingterribleto you or to
someoneyou loved. I don’t think we deal
with that enoughin ourchurchesor in our
daily lives. We don’t talk a lot about
forgivenessin our society,andwe don’t
have a lot of respectfor it. It seemslike
a lot more fun to get even.Forgivenessis
not something that we value as a
society."

Nor is forgiveness easy. Bane says it
probably took her 20 yearsto forgiveher
uncle’skiller.

"It happenednaturally,overtime, creep
ing up on megradually. In my case,my
work with prisoners convinced me that
being a murderer could happen to
anyone.EventuallyI cameto realizethat
every murdererhasa family, and they
comefrom every walk of life. Besides,
gettingback at theperson who did it isn’t
going to undo themurder."

If anyone can speak with authority on
dealingwith the pain of hurt inflicted by
otherson family members,it would be
Janet Ennis and her husband,of Pit
tsburgh,who lost 3 children in an auto
accident in Octoberof 1982. Their teens
weregoing to a football game.En route,
they were hit by a driver in a truck.
Alcoholuseonhis partwassuspectedbut
neverproven.

For all the pain that the tragedy en
gendered,Ennis points to onegoodthing
that cameout of it: her involvementin a
Catholic group she helped found, the
"We AreRememberedMinistry." It aims

Julie,a 25-year-oldnurseon the Northside
of Chicago,feels justicehas been served
aftersitting throughayear-longtrial that put
the manwho rapedherbehindbars."There
wasa point in the proceedingswhere I felt
sonyfor him," Juliesays,"only becausehe
hadabsolutelynocontrolof what washap
pening around him. The courts treat
criminalslike scum."Shemay haveallowed
herself to feel sorry for the 19-year-old
defendant,but hiscourtroomattitudedidn’t
help her to forgive or forget. He pleaded
guilty, sayinghe wasavictirnof thecriminal
justicesystem.

"He turned the tables," Julie says. "He
showedno remorseandcomplainedthat the
court didn’t treat him fairly. He turned him
selfinto a victim - rape wasn’t evenan issue
with him."

Julie remembersthatsamefeeling of being
victimized by the criminal justice system
during an investigationthat draggedon for
weeksbeforethe rapistwas arrested.

"During thattime,notonepersonevercon
tacted me - I thought they had forgotten
aboutme.Thecourt shouldappointamiddle
personto updatethe victim. I couldhave
used a weekly call to explain thestatusof
my case."Once the manwas sentencedto
18 yearsin prison, that settledthe casein
Julie’smind.

"I think of the incident,not him. He bumped
my life off courseandI fear that this will
somedayhit me againlike aton of bricks. I
fear for the day he is released.But I don’t
allow him to havea hold on me. I have no
feelings for him. He’s in prison, and it’s
done.Withhimbehindbars,Ihavetorealize
he did notdothis tome.Hedid notpersonal
ly comelooking for Julie. I was just an
opportunity. ThemomentI give him a face
andmakehim into apersonwith feelings
and a family, that allows him to have an
effect on me."

RaymondFox feels the sameway aboutthe
boy who shot andblinded his 10-year-old
son, RobertJones,forlife.Robertwas walk
ing through"the hole" at the Robert Taylor
Homesin Chicago.Hedidn’t realizehe was

to providespiritual help to those who
have lost family members to tragic
deaths.

"WhenI wasreadyto seekhelp, I wanted
spiritual answers,"Ennis explains. "I
neededsomeonewho couldunderstand
what I wasgoing throughbecausethey
had gone throughsimilar situationsand
survived. I wanted to know if I would

standingbetweena 16-year-oldboy aiming
a gun at somebodyelsefor daring to enter
his drug turf. The 16-year-oldmissedhis
planned target, but did hit Robert in the
head.The 16-year-old is serving 1 to5 years
in ajuveniledetentionhome."Ididn’t want
to seehim get away with it," says Fox,
‘especially becausehe didn’t show one
ounceof remorse.Butllookedoverthatand
put it in God’s hands. It’s not heavy on my
mind becauseI havefoundso much elseto
do. I don’t wantthingsat the Robert Taylor
Homesto be left the way they were."

Fox decidedhe had to do somethingto help
seethat this typeof tragedydoesn’thappen
again.With thehelp of former NBA basket
ball player Earl King - who, along wish
formerNBA player Sonny Parker,spear.
heads the No Dope Express,a program
designedto keep kids away from the in
fluenceof drugs - RaymondFox hasestab
lished the Robert JonesEyes on theProjects
Foundation.The foundationhasgiven Fox
a way to organizea planto enhancelife in
theprojects.Its first taskwasto cleanup "the
hole" andmakeit into a decentplayground.

"But that’sjustthe startingpoint," says Fox,
who is continually seeking contributions
and sponsorship to keep the foundation
going. Eventuallyhe would like to involve
other organizations, schools,and univer
sities to help organize group-study
programs,GED classes,and adult-study
programs.

"The projectshavethe space,"he says,"but
they don’t havethe direction.Getting things
doneis justa matter of pointing thingsout.
Then people respond.I get a thrill out of
doing this when I realize what we are
capableof doing.

"I don’t want this reactionto bea flash in
the pan,"saysFox, "I’d like it to beafuture
for my son andI’d like to offerhopeto other
children in the projects.And Robertplans
on takingover wherehis dad leavesoff."

RobertJones
Eyeson theProjeelsFoundation
1212 S. MichiganAve. Suite609
Chicago,illinois 60602

alwayshave to live with such a horrible
feeling inside."

Banding together with others through
this ministry- "the only goodto comeout
ofthe horror" - helpedEnnislearnsome
thing about thehumanspirit.

"I’ve learnedthat we humansarenot as
fragile aswethink we are. I think we’re

How Survivors Learn to Pick Up the Pieces
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made of a tougher stockthat makesus
resilient.Most peopleI dealwith in this
ministry havecome throughtheir own
tragediesafter a time. I don’t say that
everyonecomesthrough tragedy the
same way, becausegrieving is as in
dividual astheperson.

"And we’re forever changed. We are
never again the samepeople we were
before. We don’t ‘get over it,’ as some
peoplesuggestweshould.Wejust accept
it and try to live with it day today.You
can’t recover from it, becauserecovery
meansthat everythingwill returnto the
way it was.And in thesekinds ofdeaths,
it will certainlyneverdo that."

Ennis saysit took her one year of isola
tion before shefelt the needto share her
feelings with others who had ea
periencedtragicdeathsin their families.
in the initial shockafter the accident,she
says,shedidn’t evenfeel anger toward
the other driver.

"My training as a Christiancamein. I
wanted to forgive him and say,
‘Wouldn’t it behorribleto havethathap
pen?’ I wanted to perceive it as just an
accidentsothat I wouldn’t have to blame
anyone."

But astimewenton,her angergrew.

"Wheneverthereis adeath,"saysEnnis,
"there’s always going to be a feeling of
‘What if?’ But when it’s somethingthat
could have been avoidedby someone
else acting more responsibly, then it’s
hardto dealwith. The question ‘Why?’
justkeepsgettingbigger. I’ve been able
to dealwith my angerovertime,but I still
wakeup somedays and say, ‘How can
thisbetrue?How can3 childrenwho left
to goto a football game,with everything
in front of them, be dead?How canthat
havehappenedto them?To us?’ Sothere
aredayswhenI thinkof thatmanandfeel
that I’d hate to have to live with what he
did. There areother dayswhen I’m still
veryangry."

But Ennissaysshedoeswork at forgive
ness"becauseI know that not forgiving,
in the long run, is only going to hurtme.
SoI really do want to forgive totally if I
can."

In herworkwith grievingfamilies,Ennis
has found that some 90% of the mar
riageswhere a child diesendin divorce.
The reason,shesays,is that no 2 people
grievealike; everyonehas to deal with it
personally.

"You canbehavinganokay dayandyour
husbandishangingonby a thread,and 2
thingshappen.Thepersonwho is doing
okaycanbepulled downby the other, or
the person who’s down resentsthe fact

that the other isn’t as upset that day.
Without the help that we’vehad,andour
absolute faith in God,we certainlywould
neverhave come through it."

Thepresident of MothersAgainstDrunk
Driving MADD of Allegheny County
in the Pittsburgh area had a different
reaction after her son Steven, 20, was
killed by a drunk driver in 1981. Mary
AnnMcClainsaysherworkwith MADD
hasbeena constructiveresponseto his
death,but she’s far from being able to
forgive the womanwhosedrunkdriving
on a one-waystreettook her son.

"My first feelingswhenI heardaboutthe
accident were compassion for the
woman," McClain recalls."As soonas I
heardher name,Iprayed for her. I didn’t
know then that she’d been drunk. I
thought, ‘Well turningthewrong way on
a one-waystreetisa mistake that people
canmake."

Whenshe found out, a day or so later,
that the woman had beendriving drunk,
herreactionwas still charitable. "I didn’t
want to hear that. I only wantedto deal
with my grief. Ijust wantedpeopleto go
away and leavemealone,andnot tell me
anything abouther. She was a 22-year-
old woman who lived in the neighbor
hood,andmy sonsevenknew her."

It soon got tougher. At the coroner’s
inquest,the woman"showed a callous
nessthat I wasn’t expecting," McClain
says."That’s when the angercame.It’s
beenrealdifficult. It’s 9 yearslater, and
I’m still not surethat she’severmentally
taken responsibility for what she did.
Nowthat I work with other families who
have lost someoneto drunk driving, I
fmd that’s very typical."

Though forgivenesshas beendifficult
becauseof the woman’s attitude, Mc-

Clain says she realizes that she must
work it through.

"I have to be willing to forgive," she
acknowledges."I know that God isfaith
ful, andthat it would eat me alive to be
bitter andhold bitternessforever. So in
one senseI’ve had to forgive to save
myself. And I believe that doeshappen.
I believethat you have to saythe words,
andthen Godmakesit happen.But a lot
of awful thingshave happenedto us and
to families like ours becauseof thegrief.
Peopledon’t realize that it’s notjust this
one death, thenyou deal with it, and it’s
over. It affectseverythinginyourfamily
forever."

Like Ennis, McClain has learnedthat
peopledon’t go throughthegriefprocess
"with a cookbook sameness." Some
might get stuck in one stage, such as
denial, for years. Support groups are
critically important,shebelieves,to help
peoplework through the process.They
needto learn that throwing themselves
into work, for example,can’t take away
that hurt.

"The best thing you can have is faith,"
counselsMcClain. "After that, the heal
ing starts when you reach out to help
others."

McClain makes2 points about surviving
tragicdeathsinyour family that families
everywhere canlearn from. The first is
that you must redefme"normal."

Severalmonthsafterhersonclied,shegot
a new boss at work. "He walked in one
day, saw me smiling, and said, ‘Oh, all
back to normal?" That brought a good
manythingsinto focus,McClain recalls.
"I stoppedandsaid, ‘There is nonormal
for meanymore.’ What you have, even
whenyou’ve gone through someof the
healing process,is a redefmition of what
‘normal’ iswithout your child. This is as
good as it’s going to get, and it’s not
great."

Beyondthat, shesays,personswhohave
suffered through such tragic deaths in
their family often need to re-examine
their most deeplyheld assumptions.

"Lots of people think that if you’re a
good person,good things are going to
happento you," shesays."Now [after the
tragedylyour assumptionsareshattered,
andtheworld is never thesameagainfor
ypu. There’s always a big hole in your
life. There’s nothing you can do to
changethat."

Although Maureen Welch’s son, Mark,
waskilledat age23 in a fall from a roof
- rather than at the hands of another
humanbeing- shehasworkedwithmany
personswho have lost loved ones to a
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violent act at the handsof others. Today
Welch channelsthat hurt over her loss
into her work with The Compassionate
Friends, a national group that helps
parentswhohave lost children of anyage
through illness, accident, suicide, or
murder. Welch saysthat, for many of
thesefamilies,angeris the toughestthing
to overcome.

"You go through many stagesof grief,"
sheexplains."Angeris definitely oneof
them. Sometimesyou don’t evenknow
who or what you’re angry with. Some
times you’re angrywith the person that
died. Sometimesit’s other membersof
the family, or society, or God - depend
ing on your feelings on a given day.
You’re numbat first, of course,but then
you experiencea pain sodeepthat you
want to dieyourself,becauseit wouldbe
easierto die than to live."

But somethinggood can come out of
suchtragedies,Welch says, if a person
canreacha particularstage."You come
to realize that you can’t becontainedin
yourown little world. Youhaveto reach
outto other people.That’s what we’re all
herein this world for. You learneven
tually that it’s okay to laugh again; that
yourchild or otherfamily memberwould
notwant you to grieveforever,but to go
on with your life andbehappy asmuch
asyou canbe."

Nosmallpartof the burden the bereaved
must bear, adds Welch, is that people
"say stupid things like ‘It’s God’s will’
becausethey don’t know what to say."
All that thosewho have lost a lovedone
undertragiccircumstancesreally wantto
hearis that you’re sorry.

"Give thema hug,and let themtalk about
their grief," saysWelch. "It’s one thing
to talk forgivenessand startingover,but
it’s importantto realizethat they’re deal
ing with the worst kind of grief that life
candealyou."

Thereis a "see-saw"principle thatpeople
seem to imply about [deathpenaltyl
abolitionists:if you’reagainstexecutions,
you’re againstvictims. Or the converse:
if you’reloyal to thevictim, you’reforthe
deathpenalty.

Through my personalexperiences,first
with death-rowinmates,thenwith murder
victims’ families,I havebecomeanadvo
cate of both.

Vernon and Elizabeth Harvey, whose
daughter, Faith,wascruelly torturedand
murdered8 years ago, have helpedme
understandtheplight of victims’ families.
They have taken me to meetingsof
Parentsof MurderedChildren. There I
heardmothers and fathers trying to deal
with grief beyondall telling.

I was infor afew surprises.I didn’t know
that therewas in Louisianaa Victim’s
Reparation Fund to help families get
counseling, unemployment benefits,
funeral expenses.I also didn’t know that
often when familiesgoto sheriff’s offices
to apply for thesefunds they are treated
with insensitivity and bureaucraticrun
around.

"Don’t know about any funds," one
deputysaid,"Why don’t youwrite to Ann
Landers? Shehelpspeople."

I alsodidn’t know that victims’ families
oftenfeelabusedby the criminaljustice
system. They often don’t know their
rights or what they can expect or how to
make senseof court proceedingsand
schedules.And totop it all off, often after
the trial, afterthe initial crisis is over, they

are left to themselvesby friends andrela
tives. "If I try to bring up my daughter’s
death, friends change the subject," one
parenttold me.

I do not believeit isaccidentalthat when
95%of theenergiesof the statearepoured
into death andrecriminationsolittle is left
for thehealingprocess.

Look at the gamut of pain in storefor a
victim’s family whenpursuingthe death
penalty. First,their lovedoneis violently
torn away. Thenat the trial they relive
every detail of that death when the
prosecutorgoes for the death penaltyhe
wants the victim’s family in the
courtroom.After this, if the murderer
getsa deathsentence,the appealsbegin.
Every time a date of executionfor the
murdereris set, it is announced by the
media.Oftentherearestaysofexecution
until the appealsprocessis completed.
Finally, after3,5,10 yearsthe murderer
is executedand the family getsto electa
family representativeto watch him die.
When, in the process,can the healing
begin?

In July, 1988, a Mennonitevolunteerar
rived in this stateto beginfull-time work
for victims. It was a first for Louisiana.
The irony is that [death penalty]
abolitionists have been the ones raising
the fundsand recruiting the personnelfor
the much-neededservice.

From "Death in theSouthland,"by Sister
HelenPrejean,CSJ.In Blueprintfor So
cial Justice,May 1988 Publishedby the
Institute of Human Relations, New Or
leans,LA70118.

LOU JACQUET

FOR MORE INFORMATION

Alternatives to Violence Project, Inc.,
15 Rutherford Place
NewYork, NY 10003
212477-1067

Center for Prevention of Sexual and
DomesticViolence
1914N. 34thSt.
Suite 105
Seattle,WA 98103
206 634-1903

Community Board Program
149 Ninth St.
SanFrancisco,CA 94103
415552-1250

CompassionateFriends
5171 Park Ave.
Bethel Park,PA 15102
412 835-1105

Murder Victims Families for
Reconciliation
215 Harding Place
Syracuse,NY 13205
315 469-3788

Parentsof Murdered Children, Inc.
100 E. 8th St.
Suite B-41
Cincinnati,OH 45202
513 721-5683

Safer SocietyProgram
R.R. 1 Box 24-B
Orwell, VT 05760
802 897-7541

Victim-Offender Reconciliation
Programs
U.S. Association for Victim-Offender
Mediation
254S. Morgan Blvd.
Valparaiso,IN 46383
219462-1127

Reprinted with permission from Salt,
publishedby ClaretianPublications,205
W. MonroeStreet,Chicago, IL 60606.

Let the Healing Begin
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CompassionRequired for the Criminal Mind

To ignore explanation and
focusonly on responsibility is
to make toomuch a mysteryof
criminality asevil.

Those most in needof our compassion
arethe leastlikely to deserveit. Yet such
peopleneednotdeservecompassionto
receiveit.

Theneedyarethosepeoplewho takean
activerole in their own destruction.We
arenot talkingaboutvictims,the lice-in
fested people sleepingon the street,
schizophrenicsmumbling to themselves
or those with life threatening diseases.
Thepeople who seemleast deservingof
compassionarethecriminalswho arenot
yetpsychopathic,the rapists andcheats,
the people who beat the elderly to rob
themof their savings.

There is a sensible reason why we
hesitateto showcompassionfor them. It
hasto do with what weconceiveof as
free will and responsibility.We fmd it
importantto distinguishvictims of cir
cumstance from those who victimize.
Thevictimizers areresponsiblefor what
they’ve done, while a personsuffering
from badluck is not. No compassionfor
the wicked.

Well, almostnone. Not everyonequite
agrees;many peoplesay that conditions
of their childhoodsandupbringingmade
them what they are today. These sym
pathizerscite statisticscorrelatingcrime
with socialorigins - poverty, ignorance
or lack ofpsychologicalmaturity-asthe
breedingground for aberrantbehavior.
The environmentdid it.

Most peopletodayhavelittlepatiencefor
suchexcuses. Just becausewecan ex
plain what led up to a person’s doing
what he did does not absolve him of
responsibility.There is a fundamental
difference between what prompts
someone’sactionsandthe explanations
offered for them. Thesorry motivation of
a criminal’sbehaviorcannotserveasan
excusejust as a psychiatricpatient can
not absolvehimselfof responsibilityfor

addictionor repetitive compulsioneven
though he can explain it. What led a
criminal to takeupcrime or addict to take
in drugsdoesnotmeantheviolator was
forcedto dothose things.

Wehold peopleresponsiblefor actsthey
felt compelledto do becauseof cir
cumstancesthey were in, crimes they
have an explanation for. This is true of
parking tickets andof largeroffensesas
well. A companythat dumpsheavyme
tals in the river becauseit cannotafford
proper disposalis guilty of a crime,
whateverits motivation.

From the point of view of the criminal,
this differencebetweenexplanation and
justificationis easilyforgotten.Pressures
of the situation obscure a sense of
responsibility.Thecocaine-addictedath
lete may tend to blameconstantpublic
scrutiny for what brought him down.
Thosewhowork withprisonersknow too
well how psychological posturingcan
makea mass murderer or a petty crook
portrayhimself asthe real victim.

Yet demanding responsibility while
refusing explanation would strain the
qualityof mercy. Themisuseof excuses
is a problem for law and order activists
as well. Critics of social "bleeding
hearts" may be correct to insist that
peopleare responsiblefor their actions,
whatever theexplanation.But they often
overlook the fact that there is anexplana
tion -sometimesuseful--for everything
peopledo. The samecritics alsomaybe
selective in their opprobrium,singling
out robbersbut not alwayspolluters.

Free will andexplanationarenot at odds
with each other. A robber may have a
psychological or circumstantial needto
steal, but the minute he selects a par
ticular victim at a particular time and
place,hehasmade a freedecision.At the
sametime onecannot ignore the reason
for his crime. For if the motivation had
not beenthere, he would nothave done
the deed. To ignore explanation and
focus only on responsibility is to make
toomuchamysteryof criminalityasevil.

Thosewhowould shownomercytoward

the wicked will nàver be in a position to
solvesocialproblems. The judgmentthat
a person is guilty, willfully guilty, is
purely retrospective and offers no
guidancefor the future.

Correctiveactionrequiresunderstanding
of character as well as misdeed.Those
who have compassion for the wicked
may know somethingof character but
maynot be able to take corrective action
if theysimply regard thewicked ashelp
less victims. There is a momentof truth
that cannot be ignored when a criminal
decidesupon his victim andhe must be
held responsiblefor that decision.

Those most in need of compassionare
exactly those whose reasonsfor crime
overwhelm any corresponding senseof
responsibility. When being a free agent
in the world getslost within the jungle of
needsand motivations, peoplebecome
vulnerable to committing crimes that a
personwith greater senseof self-respect
would shy away from.

They needcompassionbecause they
have lost all senseof who they are as
persons.To showcompassionis precise
lyto showthem a wayback-reconciling
motivation with responsibility. To take
chargeof one’sown actionswhile at the
same time comprehending them is to
havea senseofselfanda senseofsociety.

DAVID GLIDDEN
Department of Philosophy
University of California
Riverside, California

Reprinted by permissionof LosAngeles
Times, Time Mirror Square, Los An
geles,California.
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Prisoner Visitation and Support PVS
A NationwideAlternativeMinistry toFederalandMilitary Prisoners

THE SCOPEOFPVS:

Sponsoredby 33 national religious
bodiesandsocially-concernedagencies,
PVSseeksto meettheneedsofprisoners
in the U.S. federalMilitaiy prison sys
temsthroughanalternativeministry that
is separatefrom official prison struc
tures.

As an independentorganization,PVS is
uniquebecauseit hasaccessto all U.S.
federalandmilitaryprisons.Thefocusof
PVS’s approvedlocalvisitors isonthose
prisonerswith anacuteneedfor human
contact: those serving long sentences,
those in solitary confinement,those
without visits, and thosein maximum-
securityinstitutions.

FEDERAL/MILITARY PRISONS:

Most federal andmilitary prisonsarelo
catedin remote,niral areasof theU.S.In
a systemthat is spreadacrossthecountry,
prisonersareoften transferredfrom one
prison to another, far from family and
lovedones.Thus, family disruptionand
isolation are major problems facing
federalandmilitary prisoners.

THE PVSMINISTRY:

PVS visitors offer friendship, help, and
moralsupportto prisoners. The visitors
help prisonersto maintain their self-es
teem,andsupportthemin their efforts to
live constructive lives. PVS visitors
strive to assistprisonerswho needsup
portiveservicesbeyond those available
through theprison, suchas maintaining
ties with family and Mends, obtaining
study materials,writing supportivelet
ters to parole boards,etc.

PrisonerstrustPVSvisitors becausethey
arenot officially associatedwith the in
stitution. The opportunity freely to ex
pressproblems,hopes,frustrations,and
ideashas a positive, humanizing effect
onprisoners.PVSvisitorsdo not impose
a particular philosophy or religion on
prisoners.They acceptprisonersasthey
are,andtry to supporttheirself-growth.

A SPECIAL EFFORT:

Throughits nationalnetworkof visitors,

PVS is able to maintain consistentcon
tact with prisoners who aretransferred
from prison to prison, often far from
home.

PRISONER SUPPORTGROUPS:

PVShelps local groups to form prisoner
support groups around federal and
military prisons.

VISITOR TRAINING:

The PVS program consists of local
visitors supportedby a program secretary
and 3 nationalvisitors.Initial orientation
is done by one of the nationalvisitors
who familiarizes the newly appointed
visitor with procedures.A specialorien
tation tape supplements this introduc
tion.

Ongoing training is accomplished
through the publishing of a visitors
newsletterwhich updatesprison regula
tionsand policies,respondingto visitors’
regularreportsby the nationalstaff, and
holdingan annualtrainingworkshopfor
visitors, with regional workshops, as
necessary.

NON-VIOLENCE:

PVS is committedto the power of non
violence.PVShelped organize the first
conferenceon non-violenceheld inside
a U.S. prison, and continues to par
ticipate in suchworkshops.

PVS VISITORS ARE EFFECTIVE
BECAUSE THEY:

aVisit regularly, at leastoncea month.
*Aie goodlisteners,andaresensitiveto
the needsand attitudesof the persons
theyvisit.
aNer break prisonrules.
* Reachout to prisonersin a spirit of
mutualrespect,trust,andacceptance.
* Respondtoprisoners’requeststo assist
with family problems.
* Help makefamily visitationspossible.
* Are clear about their roles with
prisonersandstaff.
* Are independentof the prison system.
* Are prisoneradvocateswho support
non-violent managementof conflictsby
bothprisonersandstaff.

* Do not impose their religious or
philosophical beliefs on prisoners.
* Do not promise prisoners what they
cannotfuffill.
* Arejoined in a nationwide mutual fel
lowship, sustainedthrough contact with
eachother andthePVS national office.

PRISONERS’ LEUERSTO PVS

"1 oweyou muchthanksfor sending the
local visitor to seeme.... The PVS is
wonderful to me, who like hundredsof
others is too far away from home to
receivevisits.Beforehecainehere,I had
received1 visit in over3 years."

"1 want to thankyou for thewonderful
hours I spent talking with you. Those
times are the things I will remember
about this place, and it is becauseof
peoplelike you that someof us in here
will beable to live in a free societyand
not go outhating everyoneelse."

"I receiveda paroledate.. . sosoon!..
* There are no wordsto expresswhat /
feelaboutall you havedoneto effectthis

- .. You haveworkedto givemewhat is
themostvaluable thing! can conceiveof
-freedom."

"Somepeoplefeelthat there is no worse
conditionthan beingincarcerated.I dis
agreebecausetheworst condition in the
world is to havenoonecarefor you,and
in turn, care for no one yourself. i’m
very,veryfortunate,becausenotonly do
youpeopleloveme,but! in turn loveyou
verymuch."

Eric Corson
ProgramSecretary
PrisonerVisitation andSupport
1501Cherry Street
Philadelphia,PA 19102
215 241-7117 215 355-5854

Ed Note: Thereare 7 PVSvisitorsfrom
Kentuckyvisiting in thefederalprison at
Lexington, For more information con
tact: ROY W. HOWARD, Second
Presbyterian Church 460 E. Main St.
Lexington, KY 40507-1572606 254-
7768
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The Crime Victim AssistanceProgram

The Victims of Crime Act of 1984 was
enacted so that direct services would be
provided to victims of crime.This prograxnis
ongoing in Kentuckywith 32 projectsbeing
fundedfor the 1990-1991fiscal year. The
servicesaretargetedfor childabuse,domestic
violence,sexualassaultandanewly acquitted
categoryof the underservedpopulation.The
victims under this category are those of
burglary, survivors of victims of homicide,
adult survivors of incest, elderly, hand
icapped,survivors of DUI, andothervictims
nototherwiseserved.

The VOCA programcoordinatorreviewsap
plications,monitorsgrants,collectsstatistical
data, developsstateguidelines for VOCA
programs,assistsindevelopingnewprograms
and servesas liaison betweenthe Justice
Cabinetand other victim assistanceagencies
andorganizations.Thecoordinatoralsoworks
very closely with the service providersand
assiststhem with the various problemsthat
mayarise.

TheJusticeCabinetprovidesVOCA funding
statewidewhich includesthe Purchase,Bar
ren River, Green River, Lincoln Trail,
KIPDA, Bluegrass.Northern Kentucky,
Gateway,FIVCO, KentuckyRiver, Cumber
landValleyandBig SandyAreaDevelopment
Districts.TheVOCA fundingis administered
throughout the state in both urban andrural
locations.

The needsofthe victims mayvary according
to priority categories.However, theseneeds

doexistandthe victims andserviceproviders
have expressedtheir views of the system.
It is felt that in the countieswhereFamily
Court is practice4, criminal cases incest
should be included in Family Court There
also needs to be recognitionof the Child
Sexual AbuseAccommodationSyndrome
which is not acknowledgedat this time. The
fact that a child has to tell his story somany
timesto different peopleis anexistingprob
lemin child abusecases.TheSupremeCourt
recognitionof closedcircuit televisionin the
courtroomfor testimonyof childrenisa posi
tive development.

In the areasof domesticviolence and sexual
assault,the victim feels a lack of protection
fromthesystemand in the courtroomsetting.
The issueofsafetyisperceivedtobeapiimary
need.Rapevictims feel they axehandledcal
lously andfrom thebeginningof the process,
feel they are not trusted. This happensmany
timeswhenapolygraphtestis administered.
There have beentimes whenthe victim has
beensubpoenaedtoappearin court and there
hasnot beenenoughtime for either the victim
or the advocateto prepareadequatelyfor the
hearing.

In sórrn instancesof domestic violence, the
victim feelsthat thejudge doesnot sensethat
sheis putting herselfat risk by filing charges
againstthe perpetrator. In similar situations,
suchasEmergencyProtectiveOrderhearings,
the judge maymakeita mutualorderandthe
victim feelssheis responsiblefor creatingthe

violent situation.A reoccurringfeelingof the 1:
victim pertainingto thecourt systemis "like
beingbeatenall overagain."

A positive note is victims are pleasedthat
impactstatementsaredonefor both the sen
tencingjudge and theparoleboard.This lets
the victim feel moreinvolved in the court
proceedings.Inputfromthevictim shouldbe
kept confidentialby theparoleboard.

DONNA LANGLEY
VOCA ProgramCo-ordinator
JusticeCabinet
Bush Building
403 Wapping Street
Franklort,KY 40601
502 564-3251

Receiveda Bachelor of Arts degree in
social work from Asbury College.
Presently employedat the Justice
Cabinet as VOCA Program Coor
dinator. Prior work experiencesinclude
with the Pregnancy Center as Coor
dinator of the AdolescentFamily Lfe
Program, with the ShelbyCountyBoard
ofEducationasa substituteteacherand
with the Cabinetfor Human Resources
asa juvenileprobation officer and child
protectiveserviceworker.

32 VOCA projects funded.

The KentuckyJusticecabinetwas funded$993,000from the U.S. Departmentof Justiceandthe following VOCA projectswerefundedwith thatmoney.

Child abuseprojectsandgrantamounts Sexualassaultprojectsandgrant amounts

GatewayDistrict HealthDept.CASA Project $39,534 Bowling GreeniWarrenCo. RapeCrisis $21,381
Family& Children’sAgency- Louisville 50,500 CuinberlandRiver}AH1MR Board,Inc. - Corbin 11,682
LexingtonChild AbuseCouncil,Inc. 12604 MountainComprehensiveCareOr.- Prestonsburg 39,600
TheFamily Place- Louisville 51,132 R.A.P.E.ReliefCenter- Louisville 41.000
Paducah/McCradtenCo. Child Watch,Inc.
Committeefor Kids, Inc. - Covington
Exploited Children’sHeldOrganization- Louisville

17,000
10,000
27,252

RapeVictims ServicesProgram- Elizabethtown 10.000
RapeVictim Services,Inc. - Paducah 39,690

Brighton Center,Inc. - Newport 11,225
BluegrassMentalHealthBoard- Frankfort
FrankfortArea Children’sCouncil

16,098
21,166

Underservedpopulatlon* projectsandgrantamounts
.

GrowingUp Safe-Versailles 9,750 McrackenCo. CommonwealthAttorney $25,476

Domesticviolenceprojects and grantamounts
CampbellCo.CommonwealthAttorney 33,495
FayetteCo.ConimcnweakhAttorney 66,996

Women’sCrisis Center- Newport
LKLP CommunityAction - RedFox
SpouseAbuseHodineci Murray/CallowayCO.
WomenAware,Inc.-Paducah
SafeHarbor- Ashland& Morehead

$40,400
61,496
20.475
18,180
30,000

Office of Victim Assistance- Oweusboro 20,800
Lexington/FayetteUrbanCo.Government 5,885
Graves Co.CommonwealthAttorney 13,475
Fayette Co.Attorney’s Office 19,001

TheCenterfor Women& Families - Louisville 24,372
YWCA SpouseAbuseCenter- Lexington 31.000 * Fundsvictim’s advocatein theseoffices.
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WEST’SREVIEW
KentuckyCaselaw

FIFTH AMENDMENT
Nopersonshall be subjectfor the
same offense to be twice put in
jeopardyoflife and11mb,norshall
be compelledin anycriminal case
to bea witnessagainsthimself....

KENTUCKY COURT
OF APPEALS

DUI-RIGHT TO COUNSEL AT
BREATHALYZER/ JUDICIAL

REVIEW OF LICENSE
REVOCATION

Commonwealthv. Cornell
37 K.LS. II at 14

September21, 1990

Cornell was arrestedfor DUI. Upon
beingadvised of his Miranda rights he
requestedan attorney andrefusedto take
a breathalyzer without counselpresent.
Cornell’s driver’s license was sub
sequently revoked pursuant to KRS
186.565.

The Court of Appeals held that Cornell
wasnotentitled to thebenefitof counsel
before taking or refusing a breathalyzer
test. The Court cited Schmerber v.
Ca4fornia,384U.S. 853,86S.Ct. 1826,
16 L.Ed.2d 908 1966for the principle
that compelling an accused to give a
blood, or breath, sample for chemical
analysisdoesnot involve the accused’s
Fifth Amendmentrights.

The Court in Cornellalso delineatedthe
scopeofjudicial review ofan administra
tive agency’s action. That review is
limited to the question of whether an
agency’saction is arbitrary.In theCourt
of Appeals’analysis,the reviewingcourt
should look to 3 factors: whether the
agencyexceededits statutoryauthority,
whethertheaffectedparty was afforded
proceduraldue process,andwhetherthe
agencyactionwassupportedby substan
tial evidence.Applying theseprinciples
to the casebefore it, the Courtconcluded
that the TransportationCabinet’saction
in revoking Cornell’s license was not
arbitrary.

VENUE
Commonwealthv. Hampton

37 K.L.S. 13 at
October19,1990

A changeof venuewasgrantedthe com
monwealthby theKnox Circuit Courtin
Hampton’sprosecutionfor electionlaw

violations. The court directedHampton
and the commonwealth to agree on a
county in which to try the case,and the
case was subsequently moved to
Madison County.The Madison Circuit
Court transferred the caseback to the
Knox Circuit Courton thegroundsthat
"venue is not a matterthat may be agreed
upon by the participantsin a criminal
proceeding;but rather, oncea requestfor
change has beenmade, it is a matterof
judicial determination." The common
wealth appealedfrom this order.

The Courtof Appealsupheld the order of
the Madison Circuit Court. The Court
lookedto theprovisionsof KRS 452.210
that a judge in a criminal actionmay:

order the trial to be held in some
adjacent countyto which thereis no
valid objection, if it appearsthat the
defendantor the statecannothave a
fair trial in the county where the
prosecutionis pending.If thejudge
is satisfiedthat a fair trial cannotbe
had in an adjacent county, he may
order the trial to be had in the most
convenientcounty in which a fair
trial canbehad.

The Court then stated that, since in the
casebefore it, the commonwealthalone
sought the change of venue, venue
should havebeenchangedto an adjacent
county to which there was no valid ob
jection. Only if such an objection was
presentedshould transfer to "the most
convenient county in which a fair trial
could be had" have beenordered.

The Courtof Appealsalsorejectedargu
ment that the Madison Circuit Court
lackedauthorityto transferthecaseback
to Knox County. The Court of Appeals
statedi "the Madison Circuit Court did
not reconsider the issue of a need for
changeof venue...[t}he MadisonCircuit
Court detennined the legal requirements
hadnot beenmet in theselectionof the
Madison Circuit Court asthe new place
of venue."

This regularAdvocatecolumnreviews
the publishedcriminal law decisionsof
the United StatesSupremeCourt, the
Kentucky Supreme Court, and the
KentuckyCourtofAppeals,exceptfor
death penalty cases,which are
reviewedinTheAdvocateDeathPenal
ty column, and except for searchand
seizure caseswhich are reviewed in
TheAdvocatePlainView column.
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DUI.DR1VING WHILE LICENSE
SUSPENDED,SUBSEQUENT

OFFENSE! IMPROPER
REGISTRATION-PROOF OF

OWNERSHIP
Toppassv. Commonwealth

37 K.L.S. 12 at 3
September28,1990

Toppass was convicted under KRS
189A.909,theslammerbill, ofoperating
a vehicle while his license had been
suspendedfor DUL The commonwealth
allegedthat the charged conduct repre
sentedthe third time Toppasshaddriven
while his licensewas suspended.Under
the statute, this madeToppass’ offensea
Class D felony. Toppass contended,
however, that becausetwo of his prior
licensesuspensionswereobtainedunder
KRS 186.6202, and becauseKRS
189A.090specifiesthat theprior suspen
sions must be pursuant to KRS
189A.010,he couldnot be convictedof
a Class D felony. The Court of Appeals
rejected this argument, noting that the
commonwealth’s proof of Toppass’
prior convictions consistedin part of a
judgment of conviction of a Class D
felony,operating a vehiclewhile license
is suspendedfor DUE, basedonToppass’
guilty plea. In theCourt’s view,Toppass
had judicially admitted the underlying
requisites.

Toppassnext argued that his conviction
of drivingwith improperregistrationwas
not supported by proof that he was the
owner ofthevehicle."Owner" is defmed
in KRS 186.020as "a personwho holds
legal title of a vehicle." It wasshown at
trial that the previous ownerhad junked
the vehicle, but there wasno showing
that Toppassheld legal title to it. The
Court of Appeals reversedToppasscon
viction based on this failure in the
evidence.

DEADLOCKED JURY
ALLENCHARGE

McCampbellv. Commonwealth
37 K.L.S. 12 at 5
October 5, 1990

The jury at McCampbell’s trial for
seconddegree assaultreported itself
deadlocked.Overdefenseobjection,the
trial judgefirst askedthe jury how it was
split and then gave the jury an Allen
chargethat advisedthejury that it had
sufficientevidenceto makeup its mind
one way or the other. Fifteen minutes
after this admonitionwasgiven,thejury
returned a guilty verdict.

The Courtof Appeals reversed, stating:
"It is difficult to find legitimacy in the
court’sintnlsion into the jury processto
anextent greaterthan determiningif fur-

therdeliberation would behelpful. If this
inquiry is answered in the negative the
jury shouldbedischarged."

DUI-REFUSAL TO TAKE
BREATHALYZER

Commonwealthv. Tatter
37 K.L.S. 12 at 7

October 12,1990

Tarterwas arrestedfor DIM but refused
to take a breathalyzer. Based on his
refusal, his drivers license was
suspendedby the Transportation
Cabinet.Tarter was subsequentlycon
victed of amendedchargesof reckless
driving and disorderly conduct. Tarter
thenpetitionedthe districtcourttoallow
him to enroll in a driver’seducationpro
gram in order to reducethe period of his
license suspension.The district court
grantedthepetitionandthe Transporta
tion Cabinet appealed.

The EdmonsonCircuit Court affirmed
the order of the district court and the
Court of Appealsaffirmed the circuit
court. The district court relied on the
Vrovsion of KRS 186.5657that any
mdividual "who has had no previous
convictionfor violation of KRS 189.520
and who hasrefusedto submit to a test
of his blood,breath,urine, or salivamay
apply to a district court of competent
jurisdiction for permissionto enter a
driver’s educationprogram...."KRS
189.520 prohibits the operationof "a
vehiclethat is not a motor vehicle" while
intoxicated.The commonwealthargued
that the statute did not extend to viola
tions of KRS 189A.0l0. The Court of
Appealsrefusedto adopt this reasoning,
stating "[t]here is no statutethat implies
theoperatorof a nonmotorvehiclemust
submit to a breathalyzertest; therefore,
KRS 186.5657would be meaningless
unlessit alsoappliedto motor vehicles."

DUI-LICENSE REVOCATION,
RIGHT OF CONFRONTATION
Wyattv. TransportationCabinet

37 K.L.S. 12 at 12
October12,1990

Wyatt was arrestedfor DIM by anofficer
who was not qualified to administera
breathalyzer.A secondofficer offeredto
giveWyatt the test.Wyatt refused.At the
hearingto revoke Wyatt’s license, the
first officer testifiedto thesefacts.Wyatt
assertedthat becausethe breathalyzer
operatordidnottestifyhewas deniedhis
right to confrontation.

Noting that the revocationof Wyatt’s
licensewas not a criminal proceeding,
the Court of Appealsstated "we do not
fmd that it was constitutionally neces
sarytohavethebreathalyzertestify at the

revocationhearing.Althoughhaving the
operatortestify would be the better pro
cedure,it is notnecessarysinceWyatt
couldcross-examinethearrestingofficer
whowas presentat all relevant times...."

PFO-FINALITY OF
PRIOR CONVICTION

Simpsonv. Commonwealth
37 K.L.S. 13 at

October 19,1990

In this case, the Court reversed the
appellant’sseconddegreePFO convic
tion.

Simpson argued that he could not be
convictedasa seconddegreepersistent
felon becausehis 1982 conviction was
notfinal,Simpsonbasedhis argumenton
the fact that he was neveradvisedof his
right to appeal the conviction and on the
fact that thedocketnotationofserviceof
the judgmentofthe convictionwasnever
madeas requiredby RCr 12.06, sothat
the time for appealingtheconviction had
not yet lapsed.

The Court of Appeals rejected
Simpson’s argument insofar as it was
basedon the trial court’sfailure to advise
him ofhis rightto appeal."The appellant
has failed to establish how a failure to
advisehim of his right to appealwould
destroy the finality of the judgment, al
though it might form thebasis for obtain
ing a belated appeal." However, the
Court agreedthat becausethe docket
entry reflecting service of the notice of
entryof the 1982judgmenthadnotbeen
made, the time for appealing the 1982
convictionhadnot expired.The Court
thencited its holding in Melsonv.Com
monwealth,772 S.W.2d631 Ky. 1989
that "a prior conviction may not be util
ized for establishinga defendantas a
persistent felon unless the time for ap
pealing the prior conviction hasexpired
without an appeal having beentaken."

KENTUCKY SUPREME
COURT

INEFFECTiVENESS OF
POST-CONVICTION APPELLATE

COUNSEL
Vunetich v. Commonwealth

37 K.L.S. ii at 32
September27,1990

While the directappealof his conviction
was pending,Vunetich filed a motion to
vacateunderRCr 11.42on the grounds
of ineffectiveassistanceof his trial coun
sel. The appeal from the denial of this
motion wasconsolidatedwith the direct
appeal.Both judgmentswere affirmed.

Vunetichnext ified a secondRCr 11.42
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motioncontendingthat his appellate at
torney wasineffectivein theappealfrom
thedenial of his first RCr 11.42motion.
On appeal from thedenialof this second
RCr 11.42motion, Vunetich moved to
convert his appeal into a "Petition for
BelatedAppeal." The Court of Appeals
granted thismotion andthereafterdenied
relief, holding that Venetich’sappellate
counselhad not beenineffective. The
KentuckySupremeCourtgranteddiscre
tionaryreview.

Pursuantto its holding in Hicks v.Corn
monwealth, KY., -- S.W.2d
renderedSeptember6, 1990,the Court
held that "RCr 11.42cannotbeusedasa
vehicleforrelieffrom the ineffectiveness
of appellate counsel" That issueshould
have beenaddressedto the appellate
court as a "Petition for Relief from a
Judgmentwhich hasbeenAffirmed on
AppealontheGroundof Ineffectiveness
of Appellate Counsel." Treating
Vumietich’s proceedingsin the Court of
Appealsas such a petition, the Court
foundthat the Court of Appealscorrectly
found that counselhadbeeneffective.
The CourtofAppealsdidnoterr inrefus
ing to hold a hearing.The Court distiri
guishedHicks, statingthat inHicks "this
court could not determine from the
recordwhether counsel’sfailure to raise
a particularissueon appealwas the result
of ineffectivenessor the result of the
exerciseof professionaljudgment...."
Thus, a hearingwasrequiredinHicksbut
not in Vunetick.

DIRECTEDVERDICT!HEARSAY/
"INVESTIGATIVE HEARSAY"

Busseyv. Commonwealth
37 K.L.S. 12at 14
October 18,1990

Busseywas convicted of first degree
sexual abuseof an adult, but retarded,
male. The victim testified that he ac
cepteda ride with Busseyduring which
Busseypartially removedthe victim’s
clothesand fondledhim. In support of a
motion fordirectedverdict Busseyrelied
upon the victim’s retardation,the fact
that the victim was a physically strong
adult, andthat the victim’s accountwas
inherentlyimprobable.Busseycited lan
guageinHollandv.Commonwealth,272
S.W.2d 458 Ky. 1954 that "[ifJ cir
cumstances...[arej soincredible or im
probable or so at variancewith natural
laws or commonhumanexperienceas to
be patently untrue" a directed verdict
should be given. The Court held that
despite the "improbability ofevery detail
relatedby thevictim" a directedverdict
was correctlyrefusedsince"thevictim’s
testimonytakenasa wholecould induce
a reasonablebeliefby the jury that the
crimeoccurred.

Busseyalsocomplainedof hearsay tes
timony adniittód when police officers
testifiedto thevictim’s initial accountof
the offense.The commonwealthsought
to justify this evidenceon the grounds
that the victim’s credibility had beenat
tacked in cross-examination.Reversing
on thebasisof this error,the Court held
that "merely challengingthe truthfulness
of a witness’testimonydoesnotopenthe
doorto a parade of witnesseswhorepeat
the witness’ story as told to them." The
Court noted that exceptions may exist
wherethereis a claim of recent fabrica
tion or an impairmentof present ability
to remember,butneitherof thoseexcep
tionsappliedinBussey’scase.

The Court found additional reversible
error in the admission of a police
officer’s testimonythat he reported the
victim’s initial accountbecause"I came
to the conclusion that there had to have
beensometypeof misconductor I would
nothavereceivedacomplaint." l’his tes
timony was bothimpermissibleopinion
testimony and investigativehearsay.See
Sanborn v. Commonwealth,754 S.W.2d
534, 541 Ky. 1988. Justice Winter
sheimerdissented.

DOUBLE
JEOPARDY/SENTENCING

PRIOR CONVICTIONS
Grenkev. Commonwealth

37 K.L.S. 12 at 17
October 18, 1990

At a singlemeeting,Grenkesoldcocaine
to an undercover officer and, following
fifteen minutesof discussionregarding
crack cocaine,gave the officer a free
sample of crack. Grenke was sub
sequently convicted of two offenses:
trafficking incocaine,basedon the sale,
and transferringcrackcocaine,basedon
the freesample.

Grenkemaintainedthat hismeetingwith
the officer constituteda singletransac
tion, and that the transferof the cocaine
and the crackwas a singleoffense.The
Court disagreed."That the events oc
curred within fifteen minutesof each
other and during a continuousmeeting
between appellant and the officer does
not negatethe fact that two separateof
fenses, their elements established by
separate facts, were committed. It was
not the meeting that was criminal, but
rather certain transactionswhich oc
curredin thecourseof themeeting."

Grenkealsoarguedthat thoseofhisprior
criminal convictions that were over ten
years old should have been excluded
from his sentencing hearing as "too
remote." The Court held that,underthe
facts in the casebeforeit, the prior con-

victions were properly admitted. "Had
the 1966convictionbeenan isolatedin
cident, it certainlywould havehad little
probative value. ***But the appellant’s
1966conviction was but the first chapter
in a continuing history of convictions,
andwasthereforehighlyrelevantto sen
tencing."

DOUBLE JEOPARDY
Moser v. Commonwealth

37 K.L.S. 12 at 21
October 18,1990

Moser broke into a drugstore and
removed a quantity of drugs. That same
eveninghe approached someteenagers
andasked them if they "did drugs" and
statedthat hehad a "bunch of narcotics."
Basedon this evidenceMoser was con
victedof thirddegreeburglary,receiving
stolenproperty,trafficking in a Schedule
IV controlled substance,andpossession
of a ScheduleIII controlled substance.
Moser contendedthat the multiple con
victions could not be carved from a
singlecourseof conduct.

The Court affirmed the trafficking con
viction, stating that "Although the sub
stanceinvolved wasthe samesubstance
that wasstolen in theburglary,"a "com
pletely new crimewascommitted"when
the appellant apparently solicited the
teenagersto purchasethe drugs. The
Court held that the receiving stolen
property charge did not merge with the
burglary even though the conviction of
burglary required an "intent to commit a
crime" and’theevidenceshowedthat the
crimeintendedwasthe theft of the drugs.
The Court refusedto extend its holding
in Jonesv. Commonwealth,756 S.W.2d
462 Ky. 1988 barringconvictions of
both robbery and receiving stolen
propertybasedon the taking of property
during the robbery, to convictions of
burglary and receiving stolen property.
The Court did, however,reverseMoser’s
convictionof possessionof a controlled
substance. "The possessionof the
Scheduleifi controlled substancewasan
element of the charge of receiving that
substanceasstolenproperty,and thereis
no additional elementwhich would con
stitute it to be a separate crime." Justices
LeibsonandCombs dissentedandwould
have held that the receiving stolen
property conviction was barredby the
burglaryconviction.

LINDA WEST
AssistantPublicAdvocate
Appellate Branch
Frankfort
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THE DEATH PENALTY
A Matter ofLife andDeath

EIGHTHAMENDMENT, United
StatesConstitution
Excessivebail shall not be re
quired, nor excessivefines im
posed,nor cruel and unusual
punishmentsinflicted.

SECTION17,KentuckyConstitu
tion
Excessivebail shall not be re
quired, nor excessivefines im
posed,nor cruel and unusual
punishmentinflicteit.

DOES THE DEATH PENALTY
MATFER?

Thereis a smallgroupof lawyersin this
country-perhaps100 in all--whospend
mostof their time opposingthe reinsti
tutionof the deathpenalty for convicted
murderers.I’m oneof those lawyers,and
havebeenmore or lesscontinuously, for
the last decade.It’s variousand interest
ing work. You can make a modest but
steady living at it, andsince there’s not
much competition for jobs defending
peoplewho are facing the deathpenalty,
anyone with the inclination and any
talent at all can feel useful and needed
doing it.

But lilcemost ofmy colleagueswhohave
beenat thisforawhile, I startedthiswork
in 1980 in a white heatofmoral intensity,
andwith ambitiousgoals againstwhich
I would measuremy effectivenessand
those of our collective effort. Things
havenot gone,to put it mildly, the way I
hoped they would, nor the way I ex
pectedthem to. The Law School’s kind
invitation to come here today has given
methe chanceto stop and look back, to
considerwhathascomeof the struggle
against legal homicide in the United
States,andto think aboutthe future.

This is a rare luxury. The tempo of the
work varies greatly from day to day, but
whetherin an execution crisis or in the
day-to-daygrind of ordinarycapital ap
pellate litigation, the law’s immediate
concernsare usuallyamazinglysmall.

For example: this week I’ve been on a
brief for the United States Supreme
Court on whether two burden-shifting
jury instructionsgiven in a 1981 South
Carolina murder trial--43 wordsin all
--canorcannotbedisregardedas hann
lesserror.Thisclaim beganin a petition
filed in the South Carolina Supreme
Courtnearlysixyearsago,andsofar the
stateSupremeCourthasdeniedthe peti
tion three times, and the United States
SupremeCourt has grantedcertiorari
three times, and reversed twice. In
Januarythe caseis to be argued before
theSupremeCourtyetagain.Thismeans

that I spend large partsof my days just
nowprobing the intricaciesof conclusive
andmandatoryrebuttable presumptions.
But thesecomplexities of criminal pro
cedure aren’t really what’s wrong:
what’s wrong is that if five membersof
the SupremeCourtdon’t agreewith my
view of thesejury instructions,my client
might well be executed in the electric
chair. His death sentencewas more or
less a fluke to begin with, but so far it’s
held up for nineyears.Meanwhilemore
than two dozen other South Carolina
deathrow inmates-almostall of whom
committedfar worsecrimes-havebeen
resentencedto life imprisonmentNow
his closestfriendsare starting to die in
the chair.My client is an verysimplebut
likeableyoung man,and the pressureof
nineyearson death row is wearing him
down. When his parentsvisited him
recentlyhe startedto cry and asked if
theywould takehim home.He is grateful
for the years of work I’ve put into his
case,and tries to understandthe legal
issues.I try to explain them, but half
heartedly, becausethe truth is painful.
No one’s life shoulddependon how an
appealscourt parsesa jury instruction,
andit’s humiliating for a lawyer than to
have to tell someonethat his life does.
All this by way of telling you that the
work of defending peopleon deathrow
is like a lot of other legal work in this

DAVID BRUCK

This regularAdvocatecolumnreviews
all deathdecisionsof the UnitedStates
Supreme Court, the Kentucky
SupremeCourt, the KentuckyCourt of
Appeals and selecteddeath penalty
casesfromotherjurisdictions.
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respect: it doesn’t encouragethinking
aboutquestionsthatmatter. SoI’m grate
ful for theencouragementthat thisinvita
tion hasprovided.

While those of us who work against the
deathpenalty focus on minute legal is-
sueslike theoneIjust described,theidea
of capital punishment is ascendantin our
political cultureto an extent that no one
thought possiblejust a few years ago.
The decisive moment of the 1988
Presidentialelection was a reporter’s
question to Michael Dukakis about capi
tal punishment--anissuethat hasalmost
nothing to do with beingPresident,but
which LeeAtwaterhadmanagedto put
at the centerof the campaign.Thisyear
the death penalty becamea central
"issue" in gubernatorialprimary elec
tions in Florida, Texasand California,
and in Congresspressurefor fasterex
ecutionsis now burstingtherivets of the
systemof federalhabeascorpus. For a
political candidate,opposingthe death
penaltyduring an election campaign is
about as attractive as burning the flag:
with a handful of exceptions,such op
position has simply disappearedfrom
electoralpolitics.Nowpoliticianshector
eachother about how passionately they
themselves"believe in" thedeathpenal
ty--thatrevealingphrase!--or how recent
wastheir opponent’sconversion.

So when we look up from the daily
minutiaeof fighting this issuecase-by-
case,it’s hardto avoid thesequestions:

Is this struggle against capital punish
ment over?Did we lose?

What will capital punishment be like in
five or ten years?Isn’t it sohedged in
with safeguardsandrestrictions that it
will never acquire more than symbolic
importance?

And if it’s just asymbol,affecting a tiny
handfulofalready-devastatedlives,what
differencedoesit make?Is it really worth
the creative energies of committed
young lawyers and legal workers?
Hasn’t enough time and energy been
squandered on this business already?
Can’t we live with death?

Comingfrom someonewho hasspentso
much time in this effort, thesemaysound
like rhetorical questions.They’re not. I
have walkedto the electric chair with a
young, scared,mentally-impairedman
who was trying desperatelyto believe
that Jesuswouldhelp him, andI watched
theprisonguardswrestlehis body ontoa
stretcherand cart it off. Afterwards I
droveover to his parents’ houseto give
themhis flipflops andhis hairbrushand
his Bible,ashe had askedme to do.This
executionhad attractedmore attention

than most: becausethe boy was only
seventeenwhen the crimeoccurred,ap
peals for clemencycamein from Perez
de Cuellar,Mother Theresaand Jimmy
Carter.The executionprocessitself even
froze in place for thirty minutes, five
hoursbefore theappointed time, while
theprisonstaff, thecondemnedmanand
his family, and every one elseinvolved
watchedTedKoppel considerthecaseon
Nightline.Our sidewonthe argument,or
soit seemedtome,but theirshad already
won the courtcase,and whenNightline
was over, the surprisinglycomplex ex
ecutionprocessresumed.

Maybe you can imagine the scene of
devastation I found at the borrowed
apartmentwhere the family had gone
from the prison to wait for, and then to
hear,the news.You couldnothave told,
looking at thesepeoplein their helpless
anguish,whether the sonthey mourned
was murdered or murderer. People who
argue for the death penalty by asking,
"What about the victims?" would have
met somevictims--some"innocent"vic
thus--hadthey beenwith me that night

Lest all this seem too sentimental, I
shouldtell you what this young manwas
executedfor doing. He was the trigger-
man in the robbery-murderof a seven
teen-year-oldboy, and the kidnapping,
rape and murder ofhis fourteen-year-old
girlfriend,whopleadedforherlife before
shewas shot, telling her killers that her
mother lovedhertoomuch for her to die.

That wasthe horror which this ritual was
intended to expiate. Much asI wanted to
stop it, I couldn’t help but understandit.

It was time to drive home in the bright
morningsunlight. It was rush hour. The
city wascomingback to life aftera cold
Januarynight. Childrenat theschoolbus
stop, office workers dropping little kids
at daycare,maidswaiting for the bus to
take them to thesuburbsfor theday.The
city, better and worse,seemedno dif
ferent than it had beenthe day before.
Thegovernorstarted another day: he was
a decentmanwho would haveglad to see
capitalpunishmentabolished.But when
the clemencydecision had to be made,
he didn’t cash in the political chips he
neededfor his educationalreform pro
gram to save the life of one brain-
damagedmurderer. Life went on. What
differencedid all of this make? What
differencedoesit make?

A few monthsafterthisexecution,Ispent
a few weeks in South Africa, court-
watchingandresearchingthe only other
large-scaledeath-selectionapparatusbe
sidesours which still operates within a
Western judicial system.The parallels I
expectedto find werethere,all right: the

South African courts insistedthat they
were colorblind in their death-sentenc
ing, and explained away huge racial
disparitiesin much thesameway that the
American courts have responded to
evidenceof racial disparitiesin thelitiga
tion which culminated in McCleskeyV.

Kemp.

But while I eventuallyproducedan ar
ticle which reported theseweird similari
ties betweentheU.S.andSouth African
deathsystems,the truth is that my weeks
of observing the South African death-
selectionsystemleft mediscouragedin
a way that I hadn’texpected.The death
penalty might have been a tool of the
apartheid system,but that didn’t end the
matter: in truth, while theblack freedom
movementdidn’t want anyof its fighters
to be hanged, the institution of capital
punishment itself seemeddeeply in
grained in the various cultures of the
countiy. Indeed,it seemedto be oneof
the few things that most white and black
South Africans agreedon. Was there a
real link betweenliberation and aboli
tion? If so, it was invisible to me. Aboli
tion in South Africa seemedas foreign
and irrelevant a causeas vegetarianism.
In the midst of somuch violence, both
official andunofficial South Africa has
a homicide rate four timesgreaterthan
ours, what difference did the fate of a
hundred or somurdererseachyearreally
make? Nightmarish as Pretoria’s death
row was--250waiting to be hangedon a
gallows that dispatchessevenprisoners
with a single pull of the lever--the in
stitutionalizationof death seemedfrom
that perspective to be almost as im
mutable as the weather. The dismal
thought came to me that the campaign
against thedeathpenaltymightrepresent
nothing more than anobsessionof some
leftover sixties types.

As a matter of fact, the legalchallengeto
capital punishment in the United States
reachedits highwatermark in the 1960s,
and the death penalty’s resurrection in
theUnited Statesis all themore stunning
whenwerecallhowdifferent things were
just twenty years ago. Then the United
States appeared firmly on the path of
abolition, along with the other Western
industrial democracies. In 1968, the
Supreme Court described American
jurorswhofavoredcapitalpunishmentas
members of a "distinct and dwindling
minority," Witherspoonv. illinois, 391
U.S. 510,520 1968,andwhen he cast
the deciding vote four years later to
strikedown all existing death penalty
statutes in Furmanv. Georgia,408 U.S.
238 1972, Justice Byron White ob
served that the capital punishment sys
tem createdby those statutes"has for all
practical purposesrun its course."After
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Furman,ChiefJusticeWarren Burger is
saidto havepredictedprivately that there
would never be anotherexecutionin the
United States.

But at that moment, the United States
parted company with the rest of the
western democracies, and re-enacted
deathpenalty laws with a vengeance.
The phenomenalnew growth of capital
sentencing statutes after 1972, and,
before long, deathsentences,stood in
contrast to theothercountries withwhich
we share our legal heritage and political
ideals: Britain abolishedthedeathpenal
ty in 1965, Canada in 1976,France in
1981,and now out of all thecountries of
theNATO alliance,only Turkey andthe
United States still execute their own
citizens.

In their astute analysis of Furman’s
aftermath,Frank Zimring and Gordon
Hawkins concludethat thederailment of
abolition in the United Statesafter Fur
man was a product of the peculiarly
American system of divided govern
ment, which by diffusing responsibility
for suchprofound moral decisionsper
mitted the country’s political leadership
to avoid the courageousactionsof their
Western European and Canadian
counterparts. Zimring and Hawkins
point out the remarkable fact that in no
country did public opinion favor aboli
tion beforethefact.Everywherebut here,
electedleadershipactually tookthe lead,
abolishing capital punishment while the
public opinionpolls still favoredit. Only
in the United Statescould the political
branches pander to retentionist public
sentiment in the knowledge that the
courts would step in and sort out who, if
anyone,would actually get killed.

When Gregg v. Georgia ratified the
derailment of abolition in the United
Statesin 1976, the handfulof lawyers
engagedin thestruggle against thedeath
penalty expectedthat executionswould
beginrelatively soon,and in large num
bers.But fourteenyearslater, theaverage
annualrate of executionsstill standsat
only ten, andthebacklog ofprisoners on
deathrow hasexplodedto four times the
total who waited at the timeof Furman.

Why hasit takensolong?

Obviously, the pace of executions will
quicken,as theRehnquistCourt steadily
removes legal obstacles, and slashes
away at the federalhabeassystem.But I
don’t think that executions will even
remotely approach the 250 or 300 death
sentencesimposedeachyear aroundthe
country.Americans’ enthusiasmfor ex
ecutionsis inversely proportionateto the
responsibility they bear for carrying
them out. Wherever responsibility

By Danzlgerfor theChristianScienceMonitor. Reprinted by permission.Copyright
1990. The Christian" SciencePublishing Society

comesto rest, there you will find a bot
tleneck. Lift theresponsibility from the
federalcourts,and the caseswill pile up
in thestatecourts.If the statecourtsstart
letting more casesthrough,you’ll begin
to seeincreasedjury reluctanceto im
posedeathsentences--asappearstohave
happenedin Louisiana,wherenew death
sentenceshavedwindledto almost zero
in theyears afterthe executionbinge of
themid-1980s.

This reluctance to assumepersonal
responsibilityfor large numbersof ex
ecutionsshouldnot be surprising.It tells
usthat theUnited Stateshasnot veered
sofar after all from the abolitionist path
of the other democraticcountriesof the
West. The practiceof killing unarmed
prisonershasrun its coursehere too. It’s
just that we lack the political meansto
sayso.

If it werenot for the fact that the current
political death-bingehas producedover
2300 condemnedpeople, the effect
wouldbesomethinglike the repeal ofthe
Establishment Clause of the First
Amendment--anendlessseriesof ener
vating and divisive conflicts over
religious symbolism. But the death
penalty is not, unfortunately, purely
symbolic: its propsarehumanflesh and
bone.

Thiscontradictionbetweenthesymbolic
powerof the deathpenalty in the public
imagination-ofwhich more in a mo
ment--andthe gritty realityof its applica
tion, producesan interminableseriesof

ever more demoralizing constitutional
disputes. Four years ago, in Ford v.
Wainwright, the Supreme Court was
forced to decide whether the Eighth
Amendmentprohibitedthe executionof
thepresentlyinsane:theanswerwasyes,
5-4, but if the casehad comeup today,
the answerwouldprobably havebeenno,
5-4. In 1988, the vote was 5-4 against
executing fifteen-year-old offenders:
two more 5-4 voteslast yearupheld the
execution of sixteen-and seventeen-
year-old murderers and the mentally
retarded.ThisTermtheCourtwill recon
sider earlierrulingswhichforbids juries
to considerthe character of a murder
victim, andthewishesofhis relatives,in
imposingthedeath penalty. If the Court
overrulestheseprior cases,and there is
little doubtthatamajority would like to,
stateswill befreeto convert capital trials
intomemorialservices,withpunishment
by death as consolationand catharsis.
Such a holding might accord with the
slogansof some"victims’ rights advo
cates,but by making the "worth" of each
murdervictim fair game for litigation,
the Court mightwell requiretheprosecu
tion to disclose--andthe jury to consider-
-every humanfailing and fault of the
murdervictim. If heusedracialepithets,
kept a secretstash of soft-core porno
videos, or testedpositiveat autopsyfor
H1V--and I’ve seencases recently in
volving eachof these--suchembarrass
ing or intimate factswill begrist for the
mill of litigation. Indeed,a prosecutor
would bebound by due processto dis
closethemostprivatefactsabout a vic
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tim uncoveredduring the murder inves
tigation so that the defendantcan use
them to diminish the victim’s life and
worthin theeyesof the jury. After all, if
the statecanbolsterits casefor deathby
showinghow much this murder victim
was worth, due processmust allow the
defendantto showhow little.

ThisTermalsobringswhat is surelythe
most appalling questionto date,as the
Court decides in Perry v. Louisiana
whether an paranoid schizophrenic
prisonermay be forcibly medicated in
order to render him competent to be
electrocuted.I do not know what the
Court’s answerwill be. But I cansayfor
sure,basedon what we have seenin the
fourteenyearssince thequestion of the
deathpenaltywas supposedtohave been
settled in Gregg v. Georgia, that
whicheverway theCourtdecidesPeny
v. Louisiana,thenextTerm will seepeti
tions raising new issues involving in
sanityamongthe condemned,and about
what processis due during this grisly
struggleat thedeathchamberdoor.

The deathpenaltyforcessuchgrotesque
issuesto thecenterstageofconstitutional
adjudication. This is not the way the
legislators whopassedourcurrentdeath
penalty laws plannedit. The death
penaltywassupposedto be about getting
even with Ted Bandy, not executing
teenagersandtheretarded,or wrestling
condemnedschizophrenicstothegurney
for forceddosesof HaldoL But herewe
are.

This divergence between the death
penalty that the legislators votedfor and
theonewe actuallyhaveis reallya diver
gencebetweenthesymbolicdeathpenal
ty and theone which kills people.Prison
officials andafew lawyersencounterthe
latter, from whence legal disputes like
Perryv. Louisiana.But for mostAmeri
cans,capital punishmentis as symbolic
asthePledgeof Allegiance.

Symbolicof what?

To thosewho spendtheir time thinking
aboutcivil liberties,thedeathpenalty is
the greatestpossibleintrusion of
governmentalpowerinto the individual
humanpersonality.But I think that to
many Americans,perhapsto most,the
deathpenalty actually appearsas a
limitation on governmentalpower.It isa
limitation on thepowerof irresponsible
and insensitiveofficials to release
dangerouscriminals backinto societyto
resumetheir depredations.Seenin that
light, the deathpenalty is a "populist,"
anti-governmentmeasure,anda perfect
expressionof an attitude fosteredand
encouragedin theReaganera.Thedeath
penaltytakesthe custodyof dangerous

criminalsawayfrom the bureaucrats, the
unresponsiveand incompetent "gum-
mint," andputs thematter in plain view,
wherethe severityandirreversibility of
punishmentcanbe verified, and never
modified.

If this is so, then it was to be expected
that the recrudescenceof thedeathpenal
ty in the l970s and 1980sshould have
coincided with the great shocks to
America’s self-confidence: defeat in
Vietnam,inflationandchroniceconomic
decline, the end of American political
andeconomicworld dominance,the loss
of the optimismof thecivil rights years,
the descent into the seemingly intrac
table estrangementof the races,and
finally, the marked, but by no means
steady,rise in crime. With government
helplessbeforetheseproblems, thedeath
penalty offers a symbolic but tremen
douslypowerful expressionof thedesire
to reassertcontrolon an issueofpersonal
safety--evensurvival.

Because the death penalty’s political
energy derivesentirely from this sym
bolic significance,it makesnodifference
that it has virtually no practical impact
on anyone’s safety. In fact, the scariest
thing about being a lawyer for con
demnedAmericansin 1990is how little
the life-or-deathoutcomehasto do with
anything real. A death sentenceturns a
prisonerintoasymbol,andoncethespot
light focuses on your client, nothing
abouthow he gotselectedseemsto mat
ter anymore. Don’t expectthe governor
to care that your client waspicked on the
basis of race, or becauseof the incom
petenceof his lawyer, or becausecrip
plingdisabilities suchasmentalretarda
tion, braindamageor paranoidschizo
phreniawent unrecognizedthroughout
hislife andat his trial.What countsis that
hewaspicked: now he is a symbol,and
any decision to spare him will be
freightedwith political symbolism,too.

The obviousirony of thephony criminal
justicepopulismof capitalpunishmentis
that it extends to governmentthe most
terrible power as a hedgeagainst the
incompetenceof that very samegovern
ment. But this isn’t sucha contradiction
asmayappear.Forthevotersensesthat
the risk of error in crime-control falls on
him andhis family, while the erroneous
imposition of the death penalty afflict
only "them." And this,I think, bringsus
to what is most destructive about the
deathpenalty,andthereasonwhy it must
beresisted.

The searchfor explanationsof murder is
the reaffirmationof thedemocraticfaith
that all of us start off in life more alike
thandifferent,andthat no group or class
or race of people is markedfrom the

inception. This faith is our hope as a
society.Thedeathpenalty, becauseit is
absolute,necessarilypositsabsoluteevil
in thoseprisonerswho aremore or less
randomlyselectedasitssubjects.And by
marking as simply evil these most
damagedand impaired, the deathsystem
bothrepresents and fosters the idea that
not all peoplearereallyhuman,and that
thecriminal law canandshoulddifferen
tiate "them" from "us."

It is fashionableto describethecontrary
attitude as sober realism, as a healthy
skepticism about the perfectibility of
man,and so on. But such trendy tough-
mindednessonly gets in the way of
seeingwhat’s really there. It’s notmisty-
eyedidealismbuta simple fact that mur
der is a rare phenomenon, cnd that the
mostoutrageouscrimesarelikely to have
beencommittedby people who were
ravaged and scarredthemselves long
before they hurt anyone else. To
demonstratethisin thefaceof a shocking
murder requires imagination, scientific
rigor, and hard work. But when we do
this work properly, we demonstrate, in
caseafter case,in everycase,that each
humanbeinghashisownstory to be told,
and thatguilt, evenwhen great, is never
absolute.

The victims of fetal alcohol syndrome
include a few whowill becomemuggers,
anda few of thosefew will kill without
reasonor remorse.The terrible lifelong
disability ofsuchoffenders, their chronic
andofteninfuriatingbad judgment,their
inability to learn from experience,the
social marginalizationthat characterizes
adults whosebrainswere malformedin
anethynolbathin theirmothers’wombs-
-noneof this requiresus to forgive their
crimes.But it isan actofdemocraticfaith
to insist that we must first understand,
and thenjudge: tough-mindednessisnot
a goodsubstitutefor knowledge.

Working againstcapitalpunishmentwas
more dramaticwhen a singlelandmark
casecouldderail hundredsofexecutions.
Now the fight is wagedoneprisonerat a
time. But thisstubborncase-by-casebat
tle containsthe political meaningof the
work. In eachcase,the defenseattorney
beginswith the insistencethat the client
has a uniquestory, takes on the task of
uncoveringthe saga of this client, and
tries to understand what made him who
he is, andwhy he did what he did.

You always find somethinglike this:

* The client at ageten trying to commit
suicideby throwing himself undera
car so that his mother-herself the
product of a chaotic and sexually
abusive home-would be able to col
lectthe insurancemoney.
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* Thealcoholicandabusiveclient,aban
doned by his parents, spent his
childhoodin a fosterhome wheredis
cipline involved being hung by his
arms in a darkcloset,havinghis penis
rubbedwith an emeryboard until it
bled, and being forced to eat his pet
rabbitasapunishmentfor sometrivial
actof misbehavior.

* The client, now affectlessandflat, is a
productof an inappropriatetwenty-
yearcommitmentin a stateschoolfor
thementallyretardedwherehisinfan
cy resembledan experimentin the ef
fects of total emotional deprivation,
and wherehis childhoodwas marked
by sexualabusefrom olderboys, and
terrifyinganfseeminglylife-threaten
lug forms ofdisciplineat the handsof
caretakersresponsiblefor huge num
hers of emotionallystarving children.

* The client waswoundedthree timesby
gunfireby the time he wasseventeen,
andhadbeenshot at dozensof times.

Thesecasesforceusto dosomethingthat
we donowhereelse-- we musttakeone
member of a categorically feared and
written off segmentof society-I"the un
derclass," "the streetpeople," "the drug
culture," "the rednecks"--andpay the
most scrupulously careful attention to
thedetailsof his uniquestory.The death
penaltydemandsthat we look at exactly
how this individual was deformedand
stunted,andwhy. Questionsusually ad
dressedon the level of statistics--single
mothers,longterm effects of lead ex
posure, fetal alcohol syndrome,
segregated education, violence against
children, exposureto violence against
women,post-traumaticstress disorder
Vietnam,northeastWashington,D.C..

to struggleagainstthe death penalty
requiresthe tracing in one person’s life
of any andall of theways that a soul can
be hurt. It demandsthat the law, andthe
society,listen.It is a sort of archeology
of thedamageinflictedonthosewho had
no one to defend them.

This unending insistence on the in
dividuality of eachcondemnedman and
womanis the heartof the legal struggle
againstthe death penalty. It is also the
heartof all democraticfeeling andlife.
Its clearestantithesisisracism.And it is
nothardto seewhy thehistoryof capital
punishmentshould have been,andstill
is, soinextricably intertwined with race,
in SouthAfrica which this year has, I
might add,suspendeditsuseof thedeath
penalty,andhere.

I have to admit that the death penalty
would still matter to me even if it sig
nified nothing but one more drop of
pointlesssuffering in a suffering world.
We are all of us huddledat the edgeof

the samevoid, andwe should not push
eachotheroff theedge.

But I think the deathpenalty mattersin a
more practical way. The democratic
spirit in our society--in any society-is
not eitherpresentor absent: it isfound in
greateror lesserdegree,ebbsandflows,
and must be fostered and protected. It
consistsofthebelief that all peopleshare
anirreducibleequality, anditis absolute
ly inconsistentwith the useof thehuman
personalityas a symbol,asa thing. It is
no coincidence that newly liberated
countries from Czechoslovakia to
Namibiahaveabolishedthedeathpenal
ty within the last year. Its resurgencein
the United Statesis a setback"toour
democracy.It reflects the same pes
simism that acceptsas immutableour
deepdivisions of race andclass.And it
sealsthat pessimism,it enacts it in a
hopelessritual of terrible pennanence.

That is why the case-by-casestruggle
againstthe death penalty has a value of
its own.Each time the death lottery fas
tens on a convicted man, there needsto
be a stubborn response,an unbending
insistencethatnoteventhis man--notany
man-isso utterly different from us that
he canbetreated like this.

Whateveris, eventuallyseemsnormal.
To protest such ordinaryhumanrights
violations, againstsuchpowerful public
clamor, feelsa little ridiculousat times.
But so it always seems for those who
havenot yet prevailed.

This point hit mehard a few yearsback
as I researchedthg history of the death
penaltyfor juveniles. In theNationalAr
chives I cameacrossthe certiorari peti
tion filed in the United StatesSwpreme
Court on behalf of two black teenage
murderersin a Mississippicasein 1947.
The petition had weak legal claims--the
papersseemeddesperate,andsucceeded
only in postponingthat doubleexecution
for a few months.I think I canimagine
the senseof humiliation anddefeatthat
their lawyermust have felt the night of
that execution, when he watched the
clock and knew he had failed so com
pletely to stop the inexorable grindingof
that racist system.

The signatureat the bottom of that cer.t
petition was ThurgoodMarshall’s. His
work for the NAACP Legal Defense
Fundmayseemto have beenglamorous
and exciting now, whensomany of the
battles hefought havebeenat leastpartly
won. But that night, his hopelesscam
paign to stop Mississippi from executing
those two black teenagersmust have
seemedpointless,marginal, a humiliat
ing enactmentof political weakness.

Justice Marshall was the lone dissenter
last week when Virginia electrocuteda
man namedWilbert Evans. This stub
born stand again seemsforlorn, andso,I
suppose,it is.

But this phase in our history won’t last
forever. We will regainour faith in our
ability to address our problems as a
society,andour senseof sharedrespon
sibility and of a shared destiny as a
people. And as we do, the inexorable
progressof abolition will resume.

I can’t saythat thisis themostimportant
legalwork one could be engagedin. But
I do think it needsto be done. If there are
some law students here tonight who
think you’d like to put your shoulder to
this wheel, welcome. Don’t be dis
couraged.Push.It’ll move.

DAVID L BRUCK
1122Lady Street Suite 940
P.O. Box 12249
Columbia, SC29211
803 734-1330

Speech given Oct. 23, 1990. Harvard
Law School.Reprinted by permissionof
the author and the journal Reconstruc
tion..

saferplacefor it. But tough talk isn’t
enough.The criminalsknow how to
tangleup the court anddelay execu
tion. To bring them to justice takes
strengthand dedication,becauseif
thegovernorflinches,theywin. Only
a governor can make an execution

I Can Out-RevengeYou

During the March, 1990 Texas
primarycampaignfor Governor, the
following two commercials were
aired. Jack Rains was a Republican
candidate. Mark White a Democratic
candidate. Both lost.

JACK RAINS: I fought to see that
we put a billion dollars into new
prison construction. I want to make
sure we have adequatecapacityso
thatviolentoffenders,thosewho are
threatsto society,are notout on the
streets., I want to keep those
dangerouspeopleoff thestreetsand
out ofourfaces.I want to treat those
peoplelike thegargabethey are. I’m
going to put’em in that can, andI’m
going to sit on the lid

MARK WHITE: These hardened
criminals will never again* murder,
rape,or deal drugs. As governor,I
madesuretheyreceivedthe ultimate
punishment- death.And Texas is a
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One Man’s Court of Last Resort
JamesMcCloskeyWorksto SetFree ThoseWhomHeFeelsHaveBeenFalselyImprisoned

JAMES McCLOSKEY carries no
weapon,wearsnobadge, and hasno law
degree.Instead the Princeton minister
relies on the power of persuasion as he
searchesfor the truth that will set his
clientsfree. His clientsareinmates,con
victed of seriouscrimeslike murder and
rape, sentencedto life behindbars, or
deathby electrocutionor lethal injection.
All have 1 thing in common:They claim
they areinnocent.

And since 1983, this 1-time conserva
tive, fast-track businessmanhas helped
spring 9 convicts from prison,including
5 since last July. Among McCloskey’s
mostrecenttriumphs is thecaseofJoyce
Ann Brown of Dallas. Mr. Brown had
beenconvictedandsentencedto life in
prisonfor a May 1980robberythat ledto
themurderof a Dallas fur store owner.

Herconviction wasoverturnedNovem
ber 1 after an investigation by Mc
Closkey identified anotherwoman with
a startlingresemblanceto Brown as the
possiblemurderer and raised questions
about the credibility of a jailhousewit
nesswhose testimony helped convict
Brown. "McCloskey’s a God-sentper
son," saidBrown in a recentphoneinter
view. "He comesfrom the heart. Once he
becomesconvinced of your innocence,
he doesn’tgive up until you’re free."

3,000REQUESTSFOR HELP

From the basement of a small office
building in Princeton, McCloskey and
his 2 staffoperate CenturionMinistries,
an organizationdedicatedto researching
convicts’ claims of innocence.

In the past4 years,he has receivedmore
than 3,000 requests for assistance.
Operatingon a budget of $178,000from
foundationgrantsandprivate donations,
McCloskey and his assistantsbarely
have enough time to read all the letters,
let aloneinvestigatethe writers’ claims.

He’s working on 6 casesacrossthe
country, although an office blackboard
lists 12more. McCloskey looksfor cer
tain patterns inhis efforts to determineif

an inmatehas been framed. "Thereare
certain things that jump out at you," he
says.McCloskey looksfor discrepancies
in statements from witnessesin what
they first told police and their testimony
at trial. Another red flag, he says, are
"jailhouseconfessions,"in which an in
mate in prison gets a reducedsentence
for testifyingagainsta ceilmatewhothey
sayconfessedto a crime.

Havingno subpoenapower,McCloskey
reliesonwhat he saysishis ability to talk
to peoplegently and put them at ease.
‘No one is obliged to talk to me," he
concedes.But McCloskey can also be
quite persistent: In somecases,he has
pursuedwitnessesfor years.

Although critics question his motives,
JamesMcCloskey’sbackgrounddoesn’t
hint at his cuirent calling. A little more
than a decadeago he was a Philadelphia
managementconsultantspecializingin
United States-Japanesetrade. "I was a
conservativeRepublicanliving in subur
ban Philadelphia," hesays. "I wason the
fast track. I had a high-paying job, the
nice house in the suburbs, andthe Lin
coln-ContinentaL"

But McCloskey says something was
missing. "I felt a spiritual emptinessin
my life," he says. "I wanted to touch the
heartand soulsof people, but the busi
nessworld didn’t allow you to do that."

McCloskey started attending church
againaftera 14-yearabsence.His going
to a localPresbyteriancongregationper
suadedhim to giveup hisbusinesscareer
andenterthe seminary.

He enteredPrincetonTheologicalSemi
nary in 1979 for his master’sin divinity
degree.His life startedchanging,but Mc
Closkeysaysthedecisivetransfonnation
camethe following year.

Hebecomea student prisonchaplain at
the Trenton, NJ., stateprisonaspartof
his training. There he met George
Chiefie Dc Los Santos.The then-con
vict was servinga life sentencefor the
1975murder of a Newark,NJ.,used-car
salesman.

McCloskey becamefriendswith Dc Los
Santosbut didn’t believe his claims of
innocence.But afterDc Los Santosper
sisted,McCloskey readDc Los Santos’s
trial transcript andbecameconvincedof
hisinnocence.McCloskey playeddetec
tive, usingup a lot of shoeleatherinwhat
becamea 3-year effort to get Dc Los
Santosout ofjail.

McCloskey graduated from Princeton
Divinity School in June 1983. One
month later, a federal district courtjudge
orderedDcLos Santosfreed. Former US
District Court JudgeFrederick B. Lacey
said testimony from a jailhouse witness
that convictedDeLos Sautos"reekedof
perjury." McCloskey saysDc Los
Santos’sreleaseconvincedhim of what
hasbecomehis mission.He was never
ordained;insteadhe founded Centurion
Ministries with the last $10,000he had
left from his daysas a businessman.

WALKER CASE SPOTLIGHT

It was the caseof Nat Walker that
brought McCloskey into the national
limelight. McCloskeyuncoveredmedi
cal evidenceproving that Mr. Walker,
who wasservinga life sentence,wasnot
guilty of the 1975 rape of an Elizabeth,
NJ., woman.

After Walker’s 1986 release, both
People and Newsweekmagazines
profiled McCloskey, andthe lettersfrom
other inmatesbehindbarsstartedpour
ing in.

McCloskey’s power of persuasion
helpedwith the releasethis Januaryof
Conroe, Texas, high school janitor
ClarenceBrandley, who hadbeencon
victed of the rape and murder of a 16-
year-oldfemale student. "Jimwasableto
breakthecasewide open," saysBrandley
attorney Paul Nugent. "He camedown to
Conroefor 6 weeks, worked 15 hours a
day trying to find witnesseswho would
clearClarence.He justkept at it, visiting
witnessesrepeatedly until he found out
the truth."
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WhenMcCloskey arrivedin Conroein
1987, Brandley was 6 days away from
being executedfor the Aug. 23, 1980,
rape and murder. Three white janitors
had implicated their boss, black head
janitor Brandley,at the trial. The execu
tion was stayedafter 1 of the 3 white
janitors told McCloskey that his white
colleagueshadactually dragged the girl
away.A Texasstatejudge,PerryPickeu,
said the new evidencesuggestedthe 2
white janitors were responsible.

Two months ago, the Texas Court of
Criminal Appeals reversedBrandley’s
conviction.

MontgomeryCounty District Peter
Speers,who prosecutedBrandley, sees
McCloskeymuchdifferently than attor
neyNugent."Idon’tknow why hewould
comedown to Conroefrom NewJersey,"
he says. "He must be doing it for the
moneyor the media attention. It’s hard
for me to believehe’s doing it out of the
goodnessof his heart."Spearsinsiststhat
Brandleyis still guilty andsaysphysical
evidenceproved that. He sayshe plans
an appeal to theUS SupremeCourt.

Thesedays McCloskey isbusy working
on several cases.On Feb. 20th, he got
some good news on 1 of them: A
Philadelphia judge announcedhe was
throwing out the 1978convictionofMatt
Connors,a Philadelphiaman sentenced
to life in prison in the fatal stabbingof an
li-year-old girl. He was releasedin
March,the eighthprisonerservinga life
or death sentence freed through
McCloskey’swork.

McCloskeysaidthatevidencethat would
haveclearedConnorswasneverrevealed
at his triaL "Sometimesthis workcanget
very frustrating," McCloskeysays. "It
seemsnext to impossible to get to the
truth. It feelslike hitting abrick wall. But
then, fmally, someonein authority ad
mits a mistakewas made....And all my
anger at the injusticesthat have been
donebecomesworth it. It’s the greatest
feeling in theworld. Nothingbeatsit for
pure fulfillment and joy."

RANDY DIAMOND Special to The
ChristianScienceMonitor.

Reprintedby permissionofthe Christian
ScienceMonitor andthe Author.

JEFF MILLER
State
April 18, 1989

Jury Questionson Race
Sought

High court told attitudes ofjurors needto be known.

Over the years,courts havebeenreluctant to pry into the racial attitudesof potential
jurors, evenin casesin which the defendant and the victim were of different races.

But an attorney for a black inmateon South Carolina’s Death Row told the state
SupremeCourtthat suchinformationisessentialandthatjudgesshouldlet attorneys
askopen-endedquestionsabout racial bias duringjury selection.

Columbiaattorney John Delgadosaid it was not enoughto ask questions such as,
"Are youracially biasedor areyou raciallyprejudiced? " aswasdonein picking the
jury that in 1987 sentencedRaymond Pattersonto die in the state’selectric chair.

"Unlessyou have a Klansmancoming in with a robe, you are nevergoing to get
somebodywho says,‘Yes, I have a problem with that," Delgadosaid.

Delgadoalsoarguedthat 11th Circuit Solicitor DonnieMyersbullied the jury into
returning the deathpenaltyby telling it in closing argumentsnot to "cop out" on its
responsibility.

But Myers saidDelgadowas quotinghim out of context.All the languagein his
closing argumenthad passedthe scrutiny of the state Supreme Court in previous
deathpenalty reviews, he said.

The SupremeCourt may takeseveralweeksor longer to decidethe case.

Patterson was convictedof the 1984murder of Matthew Brooks, a West Virginia
manwhowasbeatenandshot in theheadduring apurse-snatching.Themurder took
placein the parkinglot of a St. Andrewsmotelwhile Brooks’ wife, Ruth, whowas
injured in the attack,looked on.Brookswas white.

Patterson’s first death sentencewas reversed on appeal becausehe had not been
permitted to introduceevidenceabouthis ability to adapt to prison life. A second
jury,convenedinLexingtonCountyin 1987,sentencedPatterson to die; oneperson
on the secondjury was black.

Delgadowantedto askjuror candidatesabout their social experiencewith blacks,
their feelingson interracial dating and the causesof racism, and whether they were
offended by the Confederateflag that flies over the SouthCarolina State House.

But Circuit JudgeHubert Long wouldn’t permit the questions.Delgadosaid Long
and otherjudgesfeelthat thequestionsare improper becauseof a previous Supreme
Court ruling that prohibits "staking out" the jurors’ positionson race. But Delgado
said a later ruling by the U.S. Supreme Court permittedcourts to askjurors about
racialbias in deathpenalty cases.

AssistantAttorney GeneralHaroldM.. CoombsJr. argued thatLonghad been"a very
carefuljudge" during jury selectionandhadtakenpains to ensurethat Pattersonhad
receiveda fair trial.

Although it is no indication of how the court will eventually rule, Justice Jean Toal
askedboth attorneys what sort of directivethe court shouldgivejudgesif it decides
to allow jurors to bequestionedabout racial bias.

Delgadoofferedthequestionshewanted to askofjurors in Patterson’scase.Coombs
saidthat at best,the court could allow "something minimally intrusive."

December1990/TheAdvocate28



Politicians and Death

This year’s election campaignsare
beginning to resemble old fashioned
medicine shows.All over the country,
candidates are hawking their cure to
violent crime. And it’s alwaysthesame:
executions.Infact,thecandidates’wares
aresosimilar that they arenow focusing
onbodycountsratherthanon theconcept
of the deathpenaltyitself.

It’s a staggeringlysimple premise: in
today’s climate of fear, political
strategistsseemto believethat the criti
cal soundbite is their candidates’srecord
on executions: "My candidate has
electrocutedmore peoplethanyour can
didate." Thosewho can’t hawk quantity,
hawk quality, as in ‘I got Ted Bundy."
Whenthe bloodhasn’t startedflowing,
for example,in NewYork or California,
themeasureof a candidate’smoxy is the
persistenceof his or her vote to get the
chair warmedup.

In California, the gubernatorial cain
paign is getting whipped up over the
approachof whatmaybethestate’sfirst
executionin over 20 years. In Florida
Governor Bob Martinez is combatting
his low public approval rating and a
recentseriesof political defeatswith the
incessantincantationof death there
have beenonly 5 executionsin Florida
sinceMartinez tookoffice, sohefocuses
insteadon the 90 deathwarrantshe has
signed,andonhissuccessinextinguish
ing Florida’s most famous villain, Ted
Bundy.

Of course, it’s always troubling when
political racesare reducedto numbers.
And it’s troubling that what the can
didates are actually counting here are
deadbodies - real peoplewhosewives
arenowwidows andwhosemothersand
sonsanddaughtersmiss them. It’s as if
taking a prisoner’s life were no more
significant than,say,cutting fundingfor
schoollunches or drafting a mandatory
seatbeltlaw.

But the spectacleis most offensivebe-
causethe messageis so patently false.
Someoneought to call the truth in adver
tising police. There is no relationship
betweenexecutionsand a decreasein
violentcrime.

During the current term of Florida
Governor Bob Martinez,therehavebeen
over3,000murdersin the sunshinestate,
placingit consistentlyamongthe top five

in murder rates. In Texas,formerGover
nor Mark White bragsthat he enthusias
tically authorizedthe deathsof 25 men.
That’s lessthanhalfof onepercentof the
numberof murders in his stateduringhis
term. Texashashad thehighestmurder
rateinthenationconsistentlysince1983.
Neither Governor White nor opponent
Attorney General Jim Mattox who
boasts 32 killings can say that their
prizedbody counthas fixed anything in
the Lone StarState.

Thesecandidatesaren’t offering much
more than snakeoil to cure their state’s
endemicviolence.And rather than find
something that will, deathpenalty
proponentswhine that wejust don’t ex
ecutepeoplefastenough.How fast is fast
enough?Wenowhaveover2,000people
ondeathrow. Expertssaythat we would
have to put onepersonto deatheachday
for over five years to empty death rows
across the country. Is that really the
country we want to live in?

Realanswersto crime are not found in
the execution chambersof our state
prisons. Real political debatesdon’t
focus on whosehandsare thebloodiest.
The politics of deathcheapenanddistort
the way political campaigns function,
andthe way the criminal justice system
functionsas well. Thosewho arehawk
ing executionswould do better to come
up with somereal answersto violence.
Instead, with one eye on the public
opinionpo11s,the candidatesstubbornly
close the other to real solutions. And
hereinlies anotherof thedangerousside-
effects from this year’s latest elixir.

The effect of this stump debateis to
squelch seriousdebate on alternative
solutionsto crime. "This being an elec
tionyear,"saysNewYork SenatorVince
Graber, a sponsorof the latest effort to
bring backthe electric chairin his state,
"I don’t think the Senateis in the mood
to go with mandatorylife. The death
penalty would becomeless of a cam
paign issue, and I don’t think they want
to do that" Themessageisclear. Imple
ment life-without-parole and you diffuse
your campaign major rallying cry.
Governor Martinez knows the gameas
well. Last year Martinez vetoed a
measurewhich would have addedlife-
without-paroleas a third alternative
keepingthe deathpenaltyfully intact in
Florida for convicted murderers.

Martinez’sreasoning?Hewasafraid that
juries, facedwith the option of death or
life-without-parole, might chooselife.

Martinez andGraberknow something
that someof the other medicine show
candidatesdon’t know: that only the
shallowestexamination of the death
penalty questionsuggeststhat the public
is really clamoring for executions. A
more thorough examination reveals
somethingdifferent. The conventional
wisdomthat supporting thedeathpenalty
isa smartpoliticalbetcomesfrom public
opinionpolling whichshowsthat when
asked: "Are you for or againstthe death
penalty?", most peoplewill answeryes.
This question does not however, really
capturewhat it is that thepublic wants.
The public wants safety and fairness.
And it isnotentirely clear that thepublic
equatesthedeath penaltywith eitherof
these two objectives. Further polling
which exploresalternativesto thedeath
penalty finds majority support for
lengthy prison terms over continueduse
of the death penalty. Voters askIng them
to buy isn’t the real stuff. But thestuffof
real proposalshasn’t beenaroundlately.
And when it is -- as in statelegislative
efforts to raiseminimum sentencesfor
homicide, or in cries for gun controlor
solid victims assistanceprograms which
would provide counselingand fmancial
aid to victims of violent crime, or for
increased police protection in poor
neighborhoods-- the shrill criesof the
candidatesdrownout the more reasoned
calls for debateon real solutions.

It’s timethatpoliticiansgetserious about
stopping crime and keeping the streets
safe.Hawking deathand countingbodies
may seemproductive on the stump,but
snakeoil never really cures anything.
And in this violence-ridden society,our
politicalcandidateswould dowell to find
a more helpful pill to push.

LEIGH DINGERSON
Director, National Coalition to Abolish
the DeathPenalty
1419 V StreetN.W.
Washington,DC 20009

DIANN RUST TIERNEY
LegislativeCounsel
AmericanCivil Liberties Union

"Reprintedfrom Lfelines,membership
newsletter of the National Coalition to
Abolish the Death Penalty."
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NEAL WALKER RESIGNS
AModelofExcellentServiceto Poor and Capital Clients

Of NealWalker-The DPA hasaffordedme
many opportunitiesto learn trial practice,
but workingthisyearwith Neal.as co-coun
sel in a capital case,wasmy first chanceto
see an intenselyfocused,creativeprofes
sionalat work. Iknow whatNealmeansnow
when he refers to a lawyer as being"up to
speed."I hope we all strive to attain this
world class level of excellence. -BILL
SPICER, APA andRegionalManager.

Neal Walker resigned his position as
Chief of the DPA Capital Trial Unit
CTU tojoin theLoyola Death Penalty
Resource Center, 210 Baronne Street,
Suite 608, New Orleans, Louisiana
70112504 522-0578.His work at the
ResourceCenter will bepost-conviction
litigation for the 32 inmates on Louis
iana’s DeathRow. There have been 19
executionsin Louisiana post-Gregg.

Steve Bright, a Southern death penalty
lawyer, welcomesNeal’s help: "Although
Neal’s leaving is a terrible loss for Ken
tacky, he responds to a desperateneed in
Louisiana.Like many of the statesin the
deep South, Louisiana has no public
defenderprogramsimilartotheDepartment
of PublicAdvocacy.Nealwill have a major
and immediateimpactboth in helping in
dividuals facing the death penalty and in
assistingtrial andpost-convictionlawyers
in capitalcasesthroughoutthe state.I look
forward to continuingto work with Nealin
his newpositionthese."

CTU

According to ErnieLewis acareerpublic
defendersince 1977 "tlhere are men and
womenin Kentuckywho will be sentenced
to deathbecauseof Neal’sleavingDPA. He
is that good. On the other hand, there are
peoplein Louisianawho would havebeen
electrocutedhad it not been for Neal’s
moving there.He’s thatgood. Nealwill be
missedhere.His commitmentwastotal.His
msth-telling was inspirationaLHis gentle
nessand lovingnaturewere humbling.Go
in peace,Neal. And right on."

The gem of Neal’s accomplishments
over the years as Chief of CTU was the
assemblyof a crack capital trial team to
actively track,enter,andpursuethe most
critical death penalty cases across the
state.Theunithasentered into or assisted
in 23 casessince its creationby Neal in
1989.Of thosecases9 havebeenpled to
a sentenceless than death. None have
resulted in deathsentences.

NealrecruitedSteveMirkin, anattorney
with theNewHampshirePublicDefend
er’s Homicide division 1983-89,Mike
Williams, a contract public defender
from CampbellCounty,KY 1985-89,

and investigator, Randy Edwards from
the MarylandDeathPenaltyUnit1985-
89. Tena Francis, an investigator with
thePaducahofficesince1987transferred
to the Unit on July 1, 1990. CrIs Brown
paralegal, hasbeena with the unit since
1983.

Neal’sbreadthof experienceis immense.as
SteveMirkin recognized,"The greatthing
aboutworking with Neal has been the
breadthof his knowledge--Ican’t recall a
time when I’ve asked about someissue
whenhe hasn’tbeenableto handmea file
full of informationon it, andcomeup with
an angle I hadn’tthoughtof. But what I’ll
miss is havingsomeoneto discussScream
ing Jay Hawkins, Merle Travis and Arto
Lindsaywith."

On Neal’s Resignation
"One of the most talented,dedicatedand
fearless lawyersI have ever sect. Neal’s
wi]lingnesato takeon my responsibilitiesat
the Departmentmade it possiblefor Gail
RobinsonandI to ventureout on ourown.
For that, his friendship not to mention his
education of my taste in music, I shall
always be greatfutSoit is that wewish him
"Godspeed"on his journey to Louisiana.

Frankly, I pity David Duke. He doesn’t
know what’scoming. Oursorrow in seeing
him leaveKentucky and our regret that we
could never convincehire to join cur law
practiceis only temperedby ourhappiness
that he remainsas committedto The Work
asever." - KEVIN MCNALLY

Bottom L to R DonnaOuellette, legal secretary,Cris Brown,Paralegal,TenaFrancis,
Investigator, Top L to R SteveMirkin, Attorney, PatsyShryock, Legal Secretary,Randy
Edwards,Investigator, Mike Williams, Attorney.
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A CAREER PUBLIC DEFENDER

With a briefinterludeto theEasternKen
tucky Federal Defender’s office, Neal
hasworked with DPA since his gradua
tion from SalmonP. ChaseCollegeof
Law in 1979. Throughout,quality ser
vice to theclient hasbeenNeal’s stand
ard:

Former DPA investigator Doug Wilson
commented,"I have seenNealimpressso
many defendantswith his efforts to provide
them with betterrepresentationthancould
be purchasedwith the big bucks.Neal is a
good role model of what a great public
defenderis all about."

From 1979-Aug. 1980, Neal was a trial
public defenderin Prestonsburg.Hewas
anappellatepublic defenderinFrankfort
from Sept. 1980-March, 1983.

From September 1985- present he has
beenwith the deathpenaltysection In
Jan.1989hebecaineChiefofthe section.
His leaving will have a significant im
pact:

"NealWalker’s departurefrom the Depart
ment of Public Advocacywill leaveaphysi
cal andemotionalvoid that will be difficult
to fill, according to Mario Conte, Federal
Defendersof SanDiego, Inc. I have been
privileged to knowNealfor the past several
yearsandrarelyhaveI encounteredsome
one ofhis caliber.I know ofNeal’s unflag
ging dedication to his capital clients and
how intense andfocusedhe was with each
and every casehe handled.Working with
Neal,Conic observed,onesoonlearnsthat
no stoneis left unturned,no detail is too
small, arid unceasingpersistentefforts for
his clientare thehallmarkof this wonderful
advocate.His pursuit of excellence will be
missedby the Department of Public Ad
vocacyandthe clients to whomhe endeared
himselfon deathrow."

In the time he was away from DPA,
March 1983- 1985, Neal worked in
criminal defensewith theFederalPublic
Defender’s office in Lexington. Allen
Holbrook, now a prominent Owensboro
attorney, had the following reflections
about their time together in the federal
defender’s office:

"I worked with Neal Walkerin the Federal
Public DefenderOffice in Lexingtonfrom
1983 until the office closed in 1985.Neal
hadalreadystartedwhen I gotthere. Neal
impressedme with the thoroughnesswith
which he preparedcases.No stonewas left
unturned. His trial notebookwasa work of
art, and onewhich I often wish I wereable
to emulateeventoday. Neal’s trial practice
was of such high quality thathe gainedthe
respectof judges, prosecutors, and the
federalagenciesthat we oftendealtwith cm
a day-to-daybasis. Kentucky has lost a
premieredefenseattorney.Louisiana’sgain
is ourloss."

AMNESTY INT’L, U.S.A.

Neal isextremely active in Amnesty In
ternational and is the Kentucky Death
PenaltyCo-ordinator1987-Present.He
served on the National Death Penalty
Advisory Committee 1987-89.On June
6, 1990, he representedAmnesty at the
Annual GeneralMeeting of the Dutch
Sectionin Amersfoort,theNetherlands.
On June 22, 1990, he was a guest
speaker,along with AmnestyExecutive
Director,Jack Healey,on StudsTerkel’s
nationally syndicated radio show. The
topic was the deathpenalty.

THE PRIVATE MAN

Despite working long hours on capital
caseconcerns,Neal fmds time to pursue
private interests.It is the lesswell-known
side of Neal. Neal is an accomplished
artist- his charcoalsunforgetable.He
also makes collages.Neal loves music
and is a skilled percussionist.He has
performed publicly onthe congadrums.
Neal is alsoa long-distancecyclist.

COMMiTMENT

Perhaps the mostprominenttrait ofNeal
is his commitmentto serve poor clients
on trial for their lives; a commitment few
arewilling to give.

Bob Carran, Northern KY Public
Defendersaid:

"While Ihaveenormousrespectand admira
tion for Neal’s legal knowledge, even
temper,andhigh senseof moraland ethical
standards,it is his totalcommitmentand

dedicationto defenseserviceswhichalways
astoundsme. Somehow,he always has the
time for yourproblems.’

In the trial of RobertJudd,chargedwith
two counts of capital murderin Green
Co., Neal spent his own money to pro
vide the defensethe client deservedas
funds had beendeniedby the Court for
exhibits- exhibits that are routinely
created for the prosecution’s case.Neal
won an acquittal in the case, the only
acquittal in a multiple murder case in
Kentuckyin 25 years.

No oneis more well versedthan Neal in
capital trial issues, and his genius is
evidencedin thevictories that onedoing
capital work has to accept as chipping
away at an unfair process that often
producesa death sentence.The creative
side of Neal comesout in cutting-edge
practice.

Neal’s vastexperienceandknowledgeis
often tappedas he is a muchsought-after
speakeron deathpenalty defenserelated
topics at national seminars.Hisspeaking
engagementsare too numerous to men
tion.

Nealexemplifiesthe bestpublic defend
er characteristics: zealous,creative, in
telligent, and hardhitting advocacyon
behalf of clients who have the most to
lose,but the leastto pay to secureade
quate representation.

We areloathe to have him leaveus, but
wish him the very best.

Neal’s Commitment & Courage

Nealwould be a powerfuladvocatein anyforum, but oneof themost effective argumentshe ever
made wasnotbeforeacourt, butbeforetheAmericanBar AssociationTask Forceon HabeasCorpus
in DeathPenaltyCasesin Atlanta in the fall of 1989. The mom was packedwith representatives
from deathpenaltydefenseteamsfrom acrosstheSouth,and also with death penalty prosecutors
andattorneysgeneral.Sittingon thebenchwerethetask force members,alsorepresentingboth sides
of the issue,notonly wish respectto habeasourpus,butalso regarding thequality of representation
at trial andon directappealin deathpenaltycases.ThenNeal roseandbeganto speakin that intense
way of his about what kind of lawyers had"represented"manyof the peopleon Kentucky’s death
row. Neal told one horrorstoryafteranotherabout the job theselawyers had doneor failedto do,
and why an adequatedefensenot to mentiona quality defensewould have made a differencein
theoutcome.Nealalsodescribedfor thetask forcehow many of thosesamelawyershave sincebeen
suspendedor disbirredfortheir representationin othercases.Ashe spoke,sometaskforcemembers
and peoplein theaudiencebeganto squinn uncomfortably,and whenhe finished speakingthere
was an uncomfortablesilence in the room.I’m sureNeal’s preparationhelpedconvincethe task
forceto takethe strongpositionit did on standardsfor theappointmentandperformanceof counsel
at all stagesof capitalcases.-MARY BRODERICK,Director,DefenderDivision,NationalLegal
Aid & Defender Association.
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EVIDENCE
Kentucky’sNewEvidenceCode - Partill

FOURTEENTH AMENDMENT
No stateshall make or enforce
any law which shall abridge the
privileges or immunities of
citizensof the UnitedStates;nor
shall anyStatedepriveanyperson
oflife, liberty, orproperty,without
dueprocessoflaw; nordenyto any
personwithin its jurisdiction the
equalprotectionof thelaws.

This regularAdvocatecolumnreviews
new evidencecasesdecided in Ken
tuckyandfederalcourts, anddealswith
specific evidentiary problems en
countered by criminal defenseattor
neys.

ARTICLE VIII
HEARSAY-

CONFRONTATION AND
GENERAL PROVISIONS

Anyrevision of thehearsayrulesisgoing
to be affected by the confrontation
clausesof the federalandKentuckycon
stitutions.The 6thAmendmentprovides
that in all criminal prosecutionsthe ac
cusedhasthe right"Lobe confrontedwith
thewitnessesagainsthim". Section11 of
the Constitutionof Kentucky provides
that in all criminal prosecutions the
defendanthas the right to "meet the wit
nessesface-to-face."As we will see in
the secondpart of this examination of
Article Vifi of the new EvidenceCode,
theseprovisionsarenecessaryguidesto
interpretingthe Code languagefor ap
plication in criminal cases.Hearsayrules
that areacceptableunderthegeneraldue
processaffordedto civil litigantscanrun
afoul of the specific protectionsof the2
confrontation clauses and therefore
several of the proposalsmust be ex
aminedcarefullyto seeif modificationis
required. The taskof understandingthe
hearsay article was made somewhat
easierby therendition in Juneofthis year
ofMaiylandv. Craig,497 U.S._, 110
S.Ct.3157, 111 L.Ed.2d6661990and
Idahov.Wright,497 U.S. ..., 110 S.Ct.
3139, 111 LEd.2d638 1990 in which
the SupremeCourt provided a thorough
review of its understandingof the 6th
Amendment confrontation clause. The
Maryland case in particular generated
controversyincludinga stingingdissent
authoredby Scalia. A short review of
thesecaseswill assisttheexaminationof
the newproposals.

Kentucky’s languagediffers markedly
from the languageof the6thAmendment
by guaranteeingthe defendantthe right
to a face-to-facemeetingwith a witness.
Obviously,becausethe hearsayexcep
tionshaveexistedinKentuckyfor agood
manyyears,no court hasinterpretedthis
sectionasa general prohibition of hear
say. However, review of somecases
from other states construingthe same
languageshows that Kentucky’s Con
stitutionmight imposestringentrequire-

ments on hearsayexceptionsand this
might affect the new proposalsaswelL
WhatI proposeto do first in this article
isto review the law concerningconfron
tation. Then, in a secondpart. I will
review KRE 801, KRE 801-A andKRE
802. The remainderofArticle Vifi will
bediscussedin the next issue.

Before doingthis I would like to provide
an update on the Code. In the 1990
Regular Sessionthe GeneralAssembly
enactedthe EvidenceCode, subjectto
the approval of the Supreme Court of
Kentucky. [Kentucky Acts, 1990
Regular Session,Ch. 88 JiB 214,Sec.
93, p. 213 3-19-90]. The Evidence
Code, adopted as Chapter422A of the
Kentucky RevisedStatutes,isnow avail
able either in the Acts volume or in the
pocketparts to the statute sets. The
Banks-BaldwinCriminal Law of Ken
tucky book for 1990 also has them in
cluded as an appendix. It is never too
early to start looking at these rulesbe
causebarring unforeseendevelopments,
they will be the law inKy, in June,1992.

RIGHTS OF CONFRONTATION

According to the majority opinion in
Maryland v. Craig, the central concem
of theConfrontationClauseisinsurance
of thereliability of evidenceby subject
ing it to rigorous testing at an adversary
proceedingconducted beforethe trier of
fact. The issueof confrontation in Craig
arosebecauseof a statute that alloweda
child to testify in court but outof viewof
the defendant. The majority noted that
thecourthadneversaidthat face-to-face
confrontationbefore the jury was ab
solutely necessary.Rather, the clause
"reflects a preferencefor face-to-face
confrontation at trial" which must oc
casionallygive way to considerationsof
public policy andthenecessitiesof the
particular case. [110 L.Ed.2d at 6801.
The court noted that although face-to-
faceconfrontationis not an absolutere
quirement, courts may not easily dis
pensewith it. UnderCraig, face-to-face
confrontationmay be dispensedwith
only where it is necessaryto further an
importantpublic policy and only where
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the reliability of the testimony is other
wiseassured.[111 LEd.2dat 681-6821.
The finding of necessitymustbe a case
specific one.According to the majority
opinion the trial courtmust hearevidence
and determinewhetherthe useof out-of-
court statementsis necessarywithin the
contextof the particularcase.

Scaliaand 3 other justices were very
unhappywith this result.Scalia’sdissent
accusedthe courtofreachingananti-tex
tual conclusionbasedon out-of-context
scrapsof dicta from other cases. [111
LEd.2dat 6891. According to the dis
senters, the 6th Amendmentdoes not
containa literal prohibitionagainsthear
say evidence, since it guaranteesthe
defendant"only the right to confrontthe
witnessesagainsthim." However, the
court had on previousoccasionsfound
implicit in the Confrontation Clause
somelimitationon hearsayevidencebe
causeotherwisethe governmentcould
subverttheconfrontadonrightby putting
on witnesseswho knewnothingexcept
what an absentdeclarantsaid. Thus, in
determiningthe scopeof that limitation,
the court considered whether the
reliability of the hearsaystatements is
assured.However, Scalia said that the
sametestcannotbeappliedto something
that is explicitly forbiddenby the con
stitutional text. Scalia then went on to
discussIdaho v. Wright and noted that
theConfrontationClausepermittedhear
say, but included a general requirement
of unavailability exceptfor certaintypes
of evidence.

Idahov.Wright, isa casedealingspecifi
cally with theadmissibilityofhearsay.In
themajorityopinion, thecourtnotedthat
the6thArnendmentprovidesfor the right
to be confrontedby witnessesandnoted
that from the earliestopinions of the
court thecourthad held that theConfron
tation Clause does not necessarily
prohibithearsayeventhoughsuchhear
say might be a violation of the literal
terms oftheclause.Thus, theConfronta
tion Clausepermits hearsay where it is
necessary despite the defendant’s in
ability to confrontthe declarantat trial.
However, the clause also can bar in
criminal case evidencethat would be
admissibleunderhearsayexceptionsin
civil cases.

In examiningthechildhearsaytestimony
in Wright the court reviewed Ohio v.
Roberts,448U.S.56,63,100S.Ct. 2531,
2537,65 L.Ed.2d 597 1980and noted
that the 6th Amendment created a
"preference"for face-to-faceconfronta
tion. From this the court concludedthat
the 6thAmendmentestablisheda rule of
necessitywith respectto hearsaystate
ments. The prosecutormust in almost

everycaseshowunavailability.Onceun
availability is shown, the statement is
admissibleonly if there are sufficient
indicia of reliability proved by the
prosecutor.[111 L.Ed.2d at 651-652].
Reliability canbeestablishedin 2 ways,
the first beingproof that the hearsayis
within a "firmly rootedhearsayexcep
tion". The secondway is proof that the
statementhas "particularizedguarantees
of trustworthiness."Underthis analysis,
long-standingexceptionslike the co
conspirator’sexceptiondonot needpar
ticularized guaranteesof trustworthi
ness,becausethe reliability of the state
meutcanbeinferredfromits longhistory
asa hearsayexception.Under thesecir
cumstances, the prosecution neednot
showunavailability. The court saidthat
the firmly rootedexceptionsatisfies the
constitutional requirementbecauseof
the weight given to long-standingjudi
cial and legislative experiencein admit
ting certain types of out-of-court state
ments. [111 L,Ed.2d at 653J. However,
wheretheexceptionisnot firmly estab
lished, the state must show unavail
ability, and must in addition show that
the circumstances surrounding the
making of the out-of-court statement
renderthe declarantparticularly worthy
ofbelief. [111 L.Ed.2dat 6551.The court
ruled that the evidence showing
reliabilitymustrelate to the declarant and
the circumstancesof the declaration.
Prosecutorsarenot allowed to useother
evidenceproducedat trial to show the
reliability of the statement. [111 L.Ed.2d
at 657]. Thus, in the Wright case,the
child’s out-of-court statement,admitted
underthe residual exception [similar to
KRE 804b5], had to have par
ticularizedguaranteesoftrustworthiness
after the child was shownto be unavail
able.

From these2 casesa general statement
of the federal constitutionalrule canbe
formed. The SupremeCourtbelievesthat
thereis no literal prohibition against the
introduction of hearsay testimony.
Rather,as Scalianoted in hisCraig dis
sent,the text of theamendmentprohibits
introductionof testimonywithout anop
portunityto confrontit. Thecourt issatis
fied that the amendment does not
prohibit certainlimitedexceptionsto the
"preference"for face-to-faceconfronta
tion. The courthasacceptedtheprosaic
explanationof the rule whichis simply
that hearsay exceptionshave existed
sincethedevelopmentofthehearsayrule
in the 16thCenturyandthat longpractice
has given some exceptions a certain
amountof legitimacy.But the important
questionto askunderthe federalcon
stitution is the Limit to which the excep
tionsmaybetaken.

Kentucky’s confrontation right is estab
lishedby Section11 of the Constitution.
Section 11 as it is now written is a rear
rangement of the original clause of the
Constitutionof 1792,which was itself a
copy of Section 9 of the Declaration of
Rights of the PennsylvaniaConstitution
of 1776.This particular partof thePen
nsylvaniaConstitutionwas adaptedfrom
the Virginia Declaration of Rights of
1776.It seemsobviousthat thechoiceof
different languageshould lead to dif
ferent results. By using the "more
graphic and explicit ‘to meet the wit
nessesagainsthim face-to-face’instead
of the word ‘confront’ used by other
states" it appearsthat the drafters in-
tendedto give the accusedthebenefit of
face-to-facecross-examinationof the
witness in thepresenceofthe trier of fact
who could thenjudge thedemeanor and
credibility ofthewitness. [Opinion of the
Justicesto the Senate,547 N.E.2d 8, 10
Mass.,1989].Onepurposeauributedto
this languageis to preservein criminal
casesthe principle of the hearsay rule
which wasadoptedin England some100
yearsbefore the AmericanRevolution.
[547 N.E.2d at 10]. The importantdif
ferenceto note is that Kentuckygivesthe
right to meetwitnessesface-to-faceand
not simply the right to "confront the wit
nessesagainst him". Arguably, this dif
ference in languagemeansthat the ac
cused is entitled to meet face-to-face
anyonewho provides evidencewhether
in or out of court. However, this has
neverbeenclearly statedand the useof
the word "witnesses" at leastimplies that
theconfrontation right may be limited to
those who appear in court to testify. In
lightof the longhistoryof hearsayexcep
tions in Kentucky, it appears that the
different language of Section 11 means
that courts should behesitantin creating
new exceptionsto the hearsayrule, but
that Section 11 doesnot prohibit the in
troduction of hearsay.The recentstate
ment of the hearsay rule in Barnes v.
Commonwealth,Ky., 794 S.W.2d 165,
167 1990 states the theoretical
framework that should underlie thenew
hearsayarticle.

"The essenceof the rule prohibiting the
admissionof hearsayevidenceis the ab
senceof an opportunity for cross-ex
amination.Whileanumberofexceptions
havebeendevelopedto permit the ad
missionof hearsayevidencewhenit has
been shown to be necessary and
trustworthy,thegeneralrulehasnotbeen
lost in the exceptions. To deprive a
litigant of a right so fundamentalasthe
right to confrontandcross-examinewit
nesses,the statementsmust possesschar
acteristicsor have beenmadeundercir
cumstances which substantially
eliminate the possibility of error.
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Reliability must be established." This
cautiousattitude should be retainedin
construingandapplying thenewrules of
evidence.

PROVISIONS OF THE HEARSAY
ARTICLE

Weinstein says that the schemeof the
hearsayarticleofthe federalrules is that
of a statement of a generalprohibition
coupled with a systemof a "class ex
ceptions", b openendedprovisionsin
Rules80324and804b5 andc ex
emptionof certain types of prior state
ments from the definition of hearsay. [4
Weinstein’sEvidence,Section800.[02],
p. 800-13].TheKentuckyschemeis al
mostidentical,with 2 or3 striking excep
tions.

THE HEARSAY RULE

The hearsayrule is setout at KRE 802.
It is identical to the federalrule with the
exceptionof languagenecessaryto adapt
it to the Kentuckyform of government.
Therule sayssimply that "Hearsayis not
admissibleexcept as provided by these
rules or by other rules of the Supreme
Court of Kentucky or by acts of the
General Assembly." Evidence that ap
pearsto behearsayis inadmissibleunless
it falls underRules803 and804,or 801-
A. The Commentarynotesone otherex
ceptionwhichis theuseof depositionsin
civil casesunderCR32. And apparently,
for use in civil casesalso, the rule ac
knowledgesthe authority of the General
Assembly to create exceptions to the
hearsayrule.

KRE 801-A

KRE 801-A1 has3 importantpartsfor
criminal cases.SubsectionA was dis
cussedin thearticleon impeachmentand
the abrogation of the Jell rule in the
August, 1990Advocate.Prior statements
of a witnessdeclarantcanbe admitted
despitetheavailability of thedeclarantif
the declaranttestifiesat the trial or hear
ing andis subjectto cross-examination
concerningthe statement and the state
ment sought to be introducedis 1 in
consistent with the trial testimony and
was given under oath subject to the
penalty of perjury at a trial hearingor
otherproceedingor deposition,or, 2 is
consistentwith thedeclarant’stestimony
but is usedto rebut a charge of recent
fabrication,or 3 is oneof identification
madeafter perceiving the person.The
big changeunder SubsectionA is that
thetypeofstatementusedfor substantive
evidenceis, in contrast to Jett,limited.

Although the Commentary says that
KRB 801-A1B is not a significant
changein pre-existinglaw, I think that

Subsection1C is an improvement on
the rule setout in McCloud v. Common
wealth,Ky., 698 S.W.2d8221985.The
basis for the rule is that the declarantis
available forcross-examinationconcern
ing the prior statementandthat the con
ditions surrounding the extrajudicial
identificationareno more likely to lead
to misidentificationthan the suggestive
conditions in a courtroom. One impor
tant limitation under the subsectionis
that only the individual whohasmade the
identificationmay testify about it. Some
one who hasseenthe identificationpro
cedure is not permittedto testify. If the
Commentarymeans what it says, then
only the witness who made the
photopack,lineup, or showupidentifica
tion can testify aboutit. The police can
say that they showed pictures or con
ducted the lineup, but they cannotreport
what the witnesssaid.

The secondtype of statement not ex
cluded by the hearsayrule eventhough
the declarantisavailableis thestatement
offered against a party. The important
subsection here is KRE 801-A2A
which deals with the party’s own state
ment. Anything that a defendantsaysto
anyone,if relevant to an issueat trial, can
be introduced through the witness who
heardit. It is importantto rememberthat
KRE 602limits testimonyto thepersonal
knowledgeof awitness.Therefore,if the
defendant has spokento a witness,and
the witnessappearsat trial, hecantestify
concerningwhatheheard the defendant
say.

Warren Piece warren

YOLL MAY NOW
GRILL THE WI7WESS..

Reprintedby pennissionof Jim WarrenandtheLexington HeraldLeader.

the admissibility assubstantiveevidence
of statementsto rebut recent fabricatiOn
chargesis an addition to thecurrent law.
There is no doubt that prior consistent
statementscanbeintroducedin order to
rebut the charge of recentfabrication.
But that is the only use to which the
statement should be put. Under those
circumstances, the statement comes in
becauseit is being introducednot for the
purposeof showing the truthfulness of
the statement or of the declarant,but
simply to show that thedeclaranthadnot
recently improvedor changedher tes
timony for purposesof trial. The Corn
mentaryand the text of the subsection
makeclear that theevidencewill come
in not only to rebut the allegation of
recentfabricationbut alsoassubstantive
evidence.The Commentarystatesthat
the distinction"betweensubstantiveand
credibility use of such statementshas
beenunsettled." I have never heard of
suchstatementsbeing usedfor anypur
pose except for the non-hearsayuseof
rebutting the allegationof recentfabrica
tion. It maywell be thatin the absenceof
anadmonitionjurorsmighthavefelt free
to usethe statementfor anypurpose,but
I believe that under the currentlaw the
trial court would be bound to give a
limiting instructionif requested.If this
subsectionremainsin its presentform,
defensecounselis going to have to be
verycarefulin laying achargeof recent
fabricationor badmotive for testifying.
Such a line of cross-examinationmight
well bring in a previous written or oral
statementthat is betterfor theprosecutor
thanthewitness’ trial testimony.
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SubsectionsB, C& D reallydonotcome
up often in a criminal trial. However,
Subsection2E, the co-conspiratorcx
ception,may play an increasingly large
part in Kentuckycriminal practice be
causeof drugprosecutions.That subsec
tion saysthat if a statement is offered
againstthe defendantand the statement
is by a co-conspirator of the defendant
and wasmade during the court of andin
the furtheranceof the conspiracy,the
statement may be admitted as substan
tive evidence. According to the Com
mentary,thisco-conspiratorexceptionis
identical to pre-existing federal andKen
tucky law. The Commentarysays that
becauseco-conspiratorsare liable under
the criminal law for acts committed by
otherconspiratorsin furtheranceof the
conspiracy,"they are ‘liable’ under this
provision for statementsmade by other
co-conspiratorsduring thecourseandin
furtheranceof theconspiracy."

Theexistenceof a co-conspirator excep
tion is notnovel.The way theconspiracy
is proved under the rule is. Under pre
vious Kentucky law, asnotedby Lawson
in the EvidenceHandbook, the Com
monwealth had to provetheexistenceof
the conspiracy before the statement
could be used,and the substanceof the
statement could not be used in order to
establish theexistenceof a conspiracy in
the first place. [Lawson, Kentucky
EvidenceLaw Handbook, 2d Ed., Sec
tion 8.20B, p. 220-2211984]. There
was somedifference of opinion among
the federal circuit courts before the U.S.
SupremeCourtdecidedthecaseofBour
jaily v. U.S.. The question was whether
the inapplicability of the rules to deter
minations of preliminary questions of
admissibility under FRE 104a, would
allow useof thestatementitself in estab
lishing the existenceof the conspiracy.
The U.S. Supreme Court decided in
Bourjaily that it could be used.[483 U.S.
171, 107 S.Ct. 2775, 97 L.Ed.2d 144
1987]. Because under FRE 104 the
rules of evidencedo not apply and be
cause the question is one for the court
alone, the fearof misleading or overem
phasizing somethingto the jury doesnot
exist. Thus, in federal courts, the sub
stanceof the statement canbe usedto
establish theexistenceof theconspiracy,
which conspiracycanbe usedto justify
the introduction of the co-conspirator’s
statement as substantiveevidencetend
ing to show the defendant’s guilt.
[Graham, Evidence:Revised2nd Ed.,
Cli. 6C5, p. 127-1291989].Under
the federal rules,oncethe courtdecides
that the conspiracyexisted,andthat the
statementwas madeby the declarant1
in thecourse of, and 2 for thepurpose
of furthering the conspiracy, the state
ment cancome in, subject of course to

the general admissibility principles set
out in Article IV. The Commentaryto
KRE 104amakesspecificreferenceto
Bourjaily, andobviously, that is goingto
be the law of Kentucky with respect to
co-conspirator statements. Subsection
3 of KRE 801-A will apply in civil
cases, and therefore will not be con
sidered here.

DEFINITIONS

"Hearsay" itself is definedby KRE 801.
There the draftersset out definitionsof
the terms "statement", "declarant", and
"hearsay." "Hearsay" is defmedas a
statement, other than one made by the
declarantwhile testifying at the trial or
hearing,offered in evidenceto prove the
truth of the matter asserted. [KRE
8013]. If the statement is not intro
ducedfor this purpose,KRE 802doesnot
apply. The "declarant,"of course,is the
person who made the statement. [KR.E
8012]. A "statement" is an oral or writ
ten assertion,or theevidenceof non-ver
bal conduct of a person if it is intended
to be an assertion. Subsection 1b
refers to the obvious non-verbal asser
tions like movements of the head in
responseto a question,andit alsoapplies
to failure to act as in the caseof failure
to complainor inaction in the face of an
accusation. [4 Weinstein’s Evidence,
Section 801a[02],p. 801-641.Accord
ing to the Commentary,an objectionto

non-verbal conduct wider the hearsay
rule requiresa preliminary hearingunder
KRE 104a on the issue of fact of
whether the actor intended to make an
assertion.The Commentary says that
"the rule is so worded as to place the
burden upon the party claiming that the
intention existed; ambiguous anddoubt
ful caseswill be resolvedagainsthim and
in favor of admissibility."

The general provisions of Article VIII,
with 2 major exceptionsfor substantive
use of ostensible rebuttal evidence of
recentfabrication andfoundation for co
conspirator statements do not present a
large changein Kentucky law. In the next
issue of the Advocatewe will look at
KRE 803 and KRE 804 which list the
exceptionsto the hearsayrule. Someof
these appear to violate the state and
federalconfrontation clausesandshould
berewritten or deletedbefore adoption.

DAVID NIEHAUS
Louisville-Jefferson County Public
DefenderCorporation
JeffersonDistrict Public Defender
200 Civil Plaza
719 West Jefferson
Louisville, KY 40202
502625-3800
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PLAIN VIEW
SearchandSeizureLaw

FOURTH AMENDMENT
The rightofthepeopletobesecure
In their persons,houses,papers,
andeffects,againstunreasonable
searchesandseizures,shallnotbe
violated, and no Warrants shall
issue,but uponprobablecause....

SECTION10, KENTUCKYCON
STITUTION
Thepeopleshall besecurein their
persons,houses,papersandpos
sessions,from unreasonable
searchandseizures;andno war
rantshall issueto searchanyplace
or seizeany person or thing,
without describingthem asnearly
as may be, nor without probable
causesupportedby oath or affir
mation.

This is the dormanttime for the U.S.
Supreme Court. The only significant
recentsearchand seizuredecisionsof
late havebeenfrom the Sixth Circuit.

U.S. V. CUMMINS

In United Statesv. Cum,nins, 912 F.2d
986th Cir. 1990,the Court examined
issuessurrounding Franks v.Delaware,
438 U.S. 154 1978, which held that
falsestatementsin the warrant applica
tion hadto beexcludedwhenreviewing
the probable causedetennination of the
magistrate.

Cwn,nins, involved a confidential in
fonnantwho told a policedetectivethat
a large amount of cocaine was in
Cunimins’apartmentA warrantwasob
tained by a seconddetective,JenyWar-
man.In two affidavitsfiled with thecourt
in an effort to obtain a Franks hearing,it
was allegedthat Wannan’saffidavithad
falsely stated that Cummins was in the
apartmentat the timeof the observation
of the cocaine.

The Court heldonappealofa conditional
plea that no Franks violation had oc
curred. First, the Court found that be
causeWarmanhad notbeenexaminedat
the suppressionhearingthat Cummins
had not met his burden of proving
Warman’sstatementsto be intentionally,
falseor in recklessdisregardof the truth.
Secondly,the Court held that evenhad
the statement beenprovento be false,
that whetherCummins waspresentat the
time or not wasimmaterial,and thus no
Franksviolation occurred.

Finally, theCourtheld that no error had
occurredin continuingto hide the iden
tity of the informant at the suppression
hearing.In theFrankscontext,one must
wonderhowone canprove a falsestate
ment in anaffidavit when theidentity of
the personin a position to know is not
disclosed.

U.S. V. BARNES

This case,United Statesv. Barnes, 19
SCR 17 September 5, 1990,grew out

of a violentepisodebetweenrival motor
cyclegangsin CincinnatiandMemphis.
A task forcewasformedto tiy to prevent
futureviolence. Partof the activities of
the task force was to watch particular
locationsknown to be frequented by the
gangs.

OfficersCuppandJeffersonwerewatch
ing a gangclubhousein Memphiswhen
two peoplegot into a Lincoln anddrove
away. The officers followed. At a gas
station, the officerswere able to identify
thedriverasFloydBarnes.Thetaskforce
had identified Barnesas one who had
beenarmedduring the previous alterca
tion, and was thought to be carrying a
weapon in anticipation of renewed
violence.TheofficerspulledBarnesover
andfounda gun,threepocketknives,and
a vial of a ‘white powdery substance" in
plainview.

Relying upon UnitedStatesv. Hensley,
469U.S.2211985,theCourtapproved
of this Terry stop. The task force itself
had amassedsufficient information on
Barnes,accordingto theCourt, to justify
an investigatory stop. Accordingly, the
resultingsearchwaslegal.

U.S. V. KELLY

The 6th Circuit did reverse the third
searchand seizurecase before them.
UnitedStatesv. Kelly, 19 SCR. 17 Oc
tober 2, 1990. Unfortunately, their
reversalinvolveda district court’s sup
pressionofevidence,anda remand to the
district court.

Here,one Kelly was approached by the
police at an airport. Kelly agreedto go
with theofficersto their office for further
questioning, and agreedto a searchof
some of his bags. The officers then
frisked Kelly, and his bag, which con
tainedcontraband.

Thedistrictcourtfoundthat thesearchof
Kelly was illegal andnot justifiable asa
frisk for weapons,particularly sincehe
had just come off a plane. The district
court further found that the unlawful
searchtaintedtheprior consentto search

This regularAdvocatecolumnreviews
all published search and seizure
decisionsof the UnitedStatesSupreme
Court, the Kentucky SupremeCourt,
andtheKentuckyCourtof Appealsand
significant casesfrom other jurisdic
tions.

December1990/TheAdvocate36



the bag.The 6th Circuit disagreedwith
the district court’s latter fmding. The
Court statedthat notevery illegality will
taint previously given consent.Rather,
the court remandedto the district court
becauseanimproperrule oflaw hadbeen
used to judgewhetherconsenthad been
terminatedby the illegality.

U,S. V. CLUTTER

In UnitedStatesv. Clutter,48 Cr.L. 1038
19 SCR 209/18j90, the Court held that
a 12 yearold anda14yearoldboycould
consentto a warrantlesspolicesearchof
thehouseoccupiedby them, their mother
andher boyfriend.

Relying upon United Statesv. Marlock,
415 U.S. 1641974,the Court held that
the boys could consent "since the boys
enjoyedthat degreeofaccessandcontrol
over the housethat affordedthem the
rightto permit inspectionof anyroomin
the house."

CERT. GRANTS

The Courthasalready grantedcertiorari
in 4 casesinvolving searchandseizure.
In the first, the Courtappearsto be ready
to overrule United Statesv. ChadWick,
433 U.S. 1 1977,which hadbeenvul
nerable in the past.Chadwickhad held
that a warrant was requiredto search a
container in a car which had been dis
covered during a probable causesearch
of the car. In Cal4forniav. Acevedo,48
Cr1. 3001 1990, the Court will ex
amine the question of whether United
Statesv.Ross,456U.S.79881982had
overruledChadwick, that is whether an
officer with probable cause to believe
contrabandis in a container in a vehicle
must obtain a warrant prior to opening
the container.

California law requires a probable cause
determinationto be made within 48
hours of arrest. A federal injunctionwas
obtainedrequiring this determinationto
be made within 36 hours, pursuant to
Gerstein v. Pugh,420 U.S. 103 1975.
Gèrstein is one of the few United States
Supreme Court casesexploring the 4th
Amendmentramificationsof warrantless
arrests, andhow long one may be held
prior to a judicial probable causedeter
mination. While an expansion,of even
clarificationof Gersteinwould be help
ful, IfearthatGerstein’sminimalprotec
tionsmaybeliftedinthiscase,knownas
Riverside County, California v. Mc
Laughlin, 48 Cr.L. 3001 1990.

In Michigan v. Chesternut,486 U.S.567
1988,theCourthadheld thatno search
and seizurehasoccurredwherea reason
able person feels free to leave. The

Supreme Court will look at this issue
againinCalifornia v.HodariD.,48Cr.L.
30011990. In Hodari, the California
Court of Appealshad held a personhad
beenseized by police running toward
Hodari D. intending to block his path.
The California Court had suppressed
evidence discarded during the chase.
The Court will examine both whether
physical restraint is requiredfor the 4th
Amendment to be implicated, and
whether contraband which has been
abandonedmust be suppressedwhen the
detention following the abandonmentis
illegal.

The final caseon which certiorari has
beengrantedrecently is Florida v. Bas
tick, 48 Cr.L. 3029 1990. There, the
Court will examinethe issueof whether
it is legal to board a bus and ask for
permissionto searchtheoccupants’lug
gage. The Florida Court had answered
this questionin the negative.

THE SHORT VIEW

State v. Hayes, Nev., 797 P2d 962
1990.Marylandv. Buie was given teeth
in this decision of the NevadaSupreme
Court. Thepolice went to Hayes’ mobile
hometo arresthim for car theft. Upon
arrival, they found a shotgunin the yard.
Further,they were aware that Hayeshad
a wife named"Dawn" anda violent as
sociatenamed "Don." When the police
arrived, Hayes came outside, was ar
rested, and called out "Dawn." The
police then conducteda sweep of the
mobile home, which resulted in certain
evidencebeing foundwhich wasusedto
procurea searchwarrantand evenmore
evidencelater. The Court held theabove
to beinsufficient to justify a Buieprotec
tive sweep. "[W]hile officers neednot
have probable cause to believe a
dangerous third personis present, the
merepossibility of such a presenceis not
enough. Instead, police must have
specific and articulable groundssuffi
cient to supporta reasonablebelief that a
personposinga dangeris present.On the
factsof this case,Hayes’ calling out a
nameknownby a leadofficer to be the
name of Hayes’ wife simply does not
support such a reasonablebelief."

Derricott v. State,Md.Ct.Spec.App.,47
Cr.L. 1492 9/4/90. A state trooper
stoppeda young black man in a 1985
Nissan300ZX for speeding. Derricott
was dressedin a blue sweatsuit, gold
chains,anda gold ring. He had a beeper
and papers with phone numberson them
in his car. These facts, accordingto the
Court, justified a Terry investigative
detentionbeyondthe traffic stop. Is the
operativecharacteristic "black man" or

what? This caseis particularly curious
givenSnowwhich follows.

Snow v. State, Md.Ct.Spec.App.,47
Cr.L. 14949/4/90.A casein the same
courtonthe samedaydemonstrateshow
close the reasonablesuspicion test can
be. Here, Maurice Snow snow? was
stopped for speeding.He was nervous
and would not make eyecontact. There
werethree air freshenerson therear-view
mirror. The officer askedSnowfor con
sent to searchthe car, but Snow refused.
A dog was called, and he alerted to the
Blazer. A searchof the Blazer revealed
heroine in an overnight bag. The Court
reversed, holding that the detention fol
lowing the initial traffic stop was not
justified by reasonable suspicion. The
Courtfoundeachcircumstanceaboveto
benot suspicioneither singly or in toto.
Further,the Courtheld that the exercise
of Snow’s constitutionalright to refuse
to consent to searchcould not be con
sideredin the reasonablesuspicionequa
tion.

UnitedStatesv. Ricardo,47 Cr.L. 1495
9thCir. 8t24/90.A juvenile detainedat
bestonreasonablesuspicionwasdefacto
arrestedwhenheldby the arm andplaced
in the back of a cruiser for questioning.
"[T]aking hold of and isolating an un
armed, compliant juvenile in the backof
a police car was unnecessarilycoercive,
and thus transformedthe investigatory
stop into an arrest." Thus, a confession
madein thecruiser had to be suppressed.

United Statesv. Morales-Zamora,47
Cr.L. 1496 9/6j90. You combinethis
case with Sitz, authorizing DUI
roadblocks, and we’re in real trouble.
Here, Morales-Zamora was stoppedat a
roadblockostensiblyto have her license
and proof of insurancechecked.While
the papers were being checked,another
officer walked a narc dog around the
outsideof the car, producing an alert.A
search revealed a large quantity of
marijuana.The Court held that because
thepersonwasnotdetainedpastthe traf
fic control inquiry, that no seizurecc
curred.Further, becausea dogsniff isnot
a search, no level of suspicion what
soever is requiredbefore allowing the
dog to sniff the car. With numerousnarc
dogsbeing trained, wecanexpectto see
increasing numbers of arrests being
made similar to the one in this case.

UnitedStatesv. Giraldo,47 Cr.L. 1463
E.D.NY 8/24/90. The police entered
Giraldo’s apartmentby posing as gas
companyemployeesandwarninghim of
a gasleak. This wasgoing too far for the
Court, which held that while some
deceptionis permittedinprocuringcon
sent,therewere goodpolicy reasons for
finding no consenthere. "Consent’was

December1990/TheAdvocate37



obtainedby falsely inducing fear of an
imminent life-threatening danger."

LAW REVIEW ARTICLES

Lewis Katz has written an interesting
assessmentof where the Court hastaken
us over thepast 25 years in a law review
article entitled in Search of a Fourth
AmendmentfortheTwenty-flrstCentury,
65 IndianaLaw Journal549 1990.He
notesthatKatzv.Un itedStates,389 U.S.
3471967wasintendedto revolutionize
4th Amendmentjurisprudenceby leav
ing behind 18th Century property
analysesandanalyzingsearchesfrom the
perspectiveof peoplerather thanplaces.
Ironically, however, Katz has instead
beenusedto putmost activity outsidethe
reach of the 4th Amendment.He isnot
pleased."The ability of our government
to invade our informational privacy
without restraintisnowakin to the ability
of governments in societieswe do not
ordinarily compare ourselvesto." Id. at
589. As a remedy, Prof. Katz believes
that activity now outsidethe reachof the
4th Amendment, suchaswriting letters,
making telephone calls, our personal
movement,our activities in our back
yards,placing our garbageoutside,etc.,
all should be included within a new
category called "intrusions" which
would require "reasonablesuspicion"
prior to governmental action. Such a
changeis "acutely necessaryto protect
the rightsoffuturegenerationsof Ameri
cansif the 4thamendmentis to continue
to protect liberty by prohibiting un
reasonable government intrusions into
the people’s reasonableexpectationsof
privacy. No less than the very natureof
his societyis at stake." Interesting read
ing.

Another law review article, this one by
Prof. Matthew Lippman of the Univer
sity of Illinois at Chicago entitled The
Decline of Fourth Amendment
Jurisprudence,11 Criminal JusticeJour
nal 293 1989,makes a similaranalysis
of theFourthAmendment."[T]he fourth
amendmentisbeing interpretedsoas to
have little practical significance in
protecting the rights of Americans and
has been reduced to a mere symbol of
personal freedom." Id. at 293. I had
learnedas a youth that one way in which
we differed from the Soviet Union was
that their Constitutionwas hollow, while
ours lived, and had practical impact on
our lives.Hmmmmm. He goesonto note
that this has resulted in motions to sup
press being filed in less than 5% of all
criminal cases,with only 17% of those
beinggranted,resulting in a lossof only
.6% of all cases.Thishasresultedin an
amendmentwhich is"dangerouslyclose
to being reducedto a symbolic affirma
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tion of American values whichprovides
limited practical protection." In order to
"reinvigorate" the 4th Amendment, the
Court "should adopt a strict warrant re
quirement with stringent review ofprob
able causedeterminations." Id. at 355.

The stakes are high indeed. "The same
judicial philosophy which has
legitimated the erosion of the fourth
amendmentcertainlywill influence the
Court’s interpretation of other rights. In
this sense,the debate over the fourth
amendmenthasramificationsfor the fu
ture of the Bill of Rights. Those who
cherish civil liberties have beenall too
silent in the face of thedeclineof fourth
amendmentjurisprudence."Id. at 356.

A third view from academia should
round out our analysis from academia.
"Recent decisionof the Supreme Court,
however,have sodiminished our expec
tations of privacy that the Amendment’s
original function has becomedistorted
and lost from view." Laurence A. Ben-
ncr, Diminishing Expectationsof
Privacy in the Rehnquis:Court, 22John
MarshallLaw Review 825 1989.Prof.
Bennersummarizesthe reach of these
decisions."In thespaceof only a single
decade,we have thus witnessedthe
diminutionof protectable privacy in our
automobiles,our businesspremises,our
offices, our backyards, and even our

homes. We have also lost any right to
privacy in our trash bins, our bank
records, the identities of those to whom
we have telephone calls, and the loca
tions to which we travel and whom we
visit. Our children moreover have lost
importantconstitutionalprotectionscon
cerningtheir right to be securein their
persons and effects at school, while
manyofus have beenshornof anymean
ingful protection against unjustified in
vasions of personal privacy and dignity
at the workplace."

Prof. Benner postulatesno remedy,how
ever.Forhim, thepasttwenty years"con
firms the wisdomof holding finn to the
principle that the rights of eventhe most
despised members of society must be
protected. For while the erosion of
FourthAmendmentprotection beganas
an attack on the right of suspected
criminals, it has steadily encroached
upon the rights of businessmen,public
schools children and now public
employees. Can the rest of us be far
behind." Id. pg. 876.
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Punishmentin an Age of Scarcity
A Judicial Perspective

Citizens perceive judges as
empowered to deal in such a
manner with thosewho would
dare to break our laws that
they would not wish to trans
gressthe law in the future, that
others would be discouraged
from committing similar
wrongs, that the offender
would be rehabilitated, that
the victim would be compen
satedfor the wrong done,and
that thoselaw-abiding citizens
within our society would be
protected.
Fewcitizensconcernedwith theproblem
of crime in Americanhaveescapedthe
almostcontinuousbarrageof plausible
rhetoric proposing the solution to this
most serious social affliction. Unfor
tunately, thoseespousingsolutionscan
not agree on the correct or even
preferable courseto follow. The public is
bombarded with numerous proposals;
evenprofessionalassociations,however,
cannotagreeon the suggestionwith the
greatestpotentialfor success.

Citizensfmd themselvesin an unenvi
ablequandary:Somethingmust be done
to curb the rising crimerate - but what?
We oftenfeelcompelledto selectoneof
the offered solutions without under
standinghow it is supposedto work or
what difficulties may arisefrom efforts
to bring itspromisedrewards into being.
Citizensdo not havethe timenecessary
to study the proposals in an effort to
understandthem; and evenif they did
have an abundanceof time, what chance
is there of comprehendingthe compli
cated, intertwined philosophies and
practicalitiesof corrections?After all,
the experts- thosewhohave studiedand
workedwithin the area of corrections -

cannot agreewhich route leads to the
long-soughtand elusive goal of crime
reduction.Thus the public is forced to
support a proposal without under-

standingit.

Most of ustry to makelogical decisions.
We listen to reasonsexpressedby those
advocatinga certainposition, however,
we neverseemto have enough time for
more thana cursoryexaminationof the
proposition or an abbreviated debate of
its merits and deficiencies.We quickly
reject thosesuggestionsthat, we are told,
have beentried and havefailed. This
failure may havebeenthe result of un
proper implementation or inadequate
funding,but we count it as failure none
theless.Many times we unconsciously
equatesimplicity of planwith potential
for success.Thus our choice, though
logical to us, may well be based upon
inadequateor erroneousinformation.
Nevertheless,we frequently are con
vinced that we, the people, must fmd a
solution to the problem of rising crime
and that we, the people, must become
vocalin supportof our position.

That citizensarebecomingvocal insup
port ofpositionsthey have adopted isnot
necessarilybad. In fact, this trend is en
couragingin many respects.The prob
lem with this cryfrom the public is that
those whom it is directed toward may
appearto respond in a positive manner,
knowing that the responseis in reality a
meaninglesssham. Thosewho answer
directly to the public - most notably,
electedofficials - are often temptedto
comply with thewishesofthepeopleand
occasionallyto steptotheforefrontof the
clamoreventhough they know that the
proposed action is artificial in its results
and oftenself-defeating.Unfortunately,
suchis oftenthecasein the adoptionof
policiesin the field of corrections.

The public generally focusesupon the
judicial system when searchingfor a
likely solution to the problemof crime.
Citizensperceivejudgesas empowered
to dealin such a manner with thosewho
would dare to breakour laws that they
would notwish to transgressthe law in
the future, that others would be dis
couraged from committing similar
wrongs, that the offender would be
rehabilitated,that the victim would be

compensatedfor the wrong done, and
that those law-abiding citizens within
our societywould beprotected. Thoseof
us cloaked with that black robe ofjudi
cial potency long for the wisdom and
ability to accomplishthosegoals.Yet we
must admit to ourselves that our most
earnestefforts have failed to achievethe
seeminglysimple objectives.

Thepeoplewho electusnow placeim
possibledemandsupon us,but wemust
respond. Dare we answerthat we cannot
comply with their demands?Darewe say
that thesolution which our electoratehas
chosenwill notwork? Have wethe time
andthe ability to explain the fallaciesof
a certain scheme?And, of paramount
importance,do we have a better idea?
The temptation to respondartificially to
thepublic is great. Compliancewith the
demandsof thepublic is the facilesolu
tion for a judge. Apparently, many of us
have chosenthis route.

This paper examinesthe systemof cor
rections from a judicial perspectiveand
takes a brief prospectiveglimpse of an
ticipated perhaps "yearned for" would
be a closerdescription judicial activity.
The judicial point of view has been
neglectedin the continuing dialogue
concerning corrections. Judges areoften
calledupon to solvetheproblem ofrising
crime andto implement certain policies
and practices in corrections,but rarely
arewe consultedduring the formulation
of the proposed solutions, policies, and
practices. Much of the responsibility for
our absencefrom this dialogueand for
mulation processrestson theshoulders
of the judiciary. We have elected to
remainsilent for toolong. Wemust seek
a forum, or we cannotcomplainwhen
othersare heardaboveourmuffledasser
tions. This paper seeksto express the
testimony of some members of the
judiciary - we, like other segmentsofour
society, are not unanimous in our
opinions.Andfinally, this ismypersonal
plea to other judges to becomevocal
leadersin thesearchfor solutionsto our
problemsin corrections, and to become
catalysts for the implementation of
neededprograms.
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PUBLIC OPINION

Most of us agree that there is no one
simple causefor the rising crime rate.
And yet, we as citizensareproneto ac
ceptand advocate1 or 2 at most a very
few simple solutions to this complex
problem. Often the information we
receive about the proposed solutions
comesnot from professionalswithin the
field of corrections but from thoseseek
ing, or holding, political office.

Thoseofus who seekpolitical office find
it necessaryto address popular issues.
We all opposecrimeand favor an effec
tive systemof corrections. We seemto
be able to detect the main stream of
public sentimentand, occasionally, to
profit politically by adoptinga consistent
policy as our own.Perhaps,by advocat
ing popularpositions as our own, we
increasethat sentiment,causing it to
grow strongerin thepublic’s eye. After
all, if those running for public office
frequently advocatethat which we al
ready believe,then wemustbe right. The
criminal justice systemis not immune
from the reinforcement of currently
popularviews.

The strength of public opinion, whether
resting on logical foundation or er
roneous assumptions,cannotbe denied.
Publicopinionshapespublic policy. We
commonly agreethat "[s]ome lay
opinion may be basedexclusively on
guesswork or prejudice; some may be
groundedin firmer soil; but all of it con
stitutes the opinionof the people,andin
a democracy, the voice of the people
must be listenedto and respectedasthe
voxpopuli."

People have seen fads in corrections
come and go and they have becomeen
gulfed in one current after another, only
to become disappointed and to seek
another solution. One solution, im
prisonment, seemsto fade only to re
emerge as the popular favorite. Ronald
Reagan,then governorof California, ex
pressedthe view of many, perhaps the
majority, of citizenswhen heopined that
"[t]here is talk thesedays that punish
ment is not a deterrent...andI believethat
that talk is partly sponsibleforour in
creasein crime."

ProfessorJamesQ. Wilson of Harvard
University recentlycommendedon the
public’s choiceof imprisonment as one
of theprimary tools of the criminal jus
tice system.ProfessorWilsonstatedthat

...inrecentyearsoursocietyhas takenthe
view that the purposeof the criminal
justice systemis primarily to punishthe
guilty andprotectsociety.Many states
havepassedtoughersentencinglawsthat

require either more certain penalties,
more severeones,or both. As a resultof
these factors, prison populations have
exploded.

Dr. Alfred Blumsteinof Carnegie-Mel
lon University points to the rising crime
rate as partialcauseof the public’s insis
tence upon stiffer punishment.The in-
creasein penitentiaryconfinementis re
lated to the public call for punishment.
Dr. Blumstein attributes a portion of the
increasein the numberof penalinmates
to the recent growth in crime. Public
outrage"has generatedharshresponse
in termsof new laws."

J. Edgar Hoover, former director of the
FederalBureau of Investigation, was a
popularspokesmanforincreasedpunish
ment. He often set the tone for public
sentiment favoring confinementof law
violators. He felt that the public was
"losing patiencewith systemsof parole
and probation that are little more than
conveyor belts from our prisozs and
courtchambersbackto [crime]."

The increase in prison population is an
indication that public officials are
responding to the public sentimentfor
punishment by confinement. Milton
Rector, director of the National Council
on Crime and Delinquency, mentioned
thisfact in anevaluation of prison statis
tics. He said that the increase in the
prison "population is a manifestationof
thepressureonjudgesand paroleboard
to setpolicy basedon..public opinion."

Public opinion favoring incarceration
doeshave an effect upon judges, espe
cially those who must face the electorate
periodically. If thepublic favors punish
ment as theprincipal tool of corrections,
it will electwhat areperceivedas"tough"
judges - judgeswho deny probation and
incarceratedefendants.And yet, denying
probation is sometimes the artificial
responsepreviouslymentioned.

We judges, charged with the respon
sibility of sentencing,appear to becom
plying with the public outcry favoring
increased confinementfor more of
fenders whenwe deny probation. How
ever, many of us realize that whenwe
placeone personinto the penal system
we, in effect, releaseanotherwho is al
ready there. Many of our penalinstitu
tionsarefilled to capacity.

Federaljudges, in responseto petitions
filed by inmateswithin our prisons,are
taking steps to limit the number of in
mates who may be accepted by these
penal institutions. These institutions, in
obedienceto federal court orders, are
refusingto receivenew inmates.In some
casesthe number of inmates within a

facility must be reduced for prison ad
ministratorsto comply with courtorders.
Some federal judges are considering
andin Alabamahave grantedcourt-or
dered early releaseof a specificnumber
of inmates.Contemptcitationshavebeen
levied against some state officials for
failure to reduceprisonpopulations.

Whenweevaluate the condition of our
penalfacilities, wemust facethe fact that
only a few, if any, additional prisoners
can be taken into penitentiaries.Prison
spacemust be limited to those offenders
who are deemeddangerous.Whenwe
put an offender in the front door, an
offender walks out thebackdoor.Do we
acceptthe artificial solution andappear
"tough," or do we seekreasonablealter
natives to this dilemma?

OPTIONS

Sentencingjudges are faced with a
serious dilemma. Public opinion
demandsthat we be "tough" and confine
more offenders,but federaljudgestell us
that ourpenalfacilities areovercrowded.
When we place a new offender in the
system, a previously incarcerated of
fender is released, or the newly sen
tenced offender remains in local jail
facilities until releasedby stateofficials.
Local facilities arenotequippedor con
structed to houselong-term inmates.
Securityor medical problems arise,and
distraught local officials pleadfor relief.
The local saturation point is reached
soon; there are no spaces for new
prisoners.What now?

Penalconfmementis 1 of the 2 primary
sentencingoptions traditionally avail
able to sentencingjudges- with confine
ment, except in the most seriouscases,
being stripped from our sentencing
mainstays. Probation, originally
reserved for first-time, nonviolent of
fenders, oncewas hailed asthe ultimate
rehabilitative device.Offenders wereleft
with their families and friends, and
retained their jobs, homes,and ties.The
probation officer was to supply needed
supervision- thekey to thesuccessof the
program. The suspendedsentencewas to
deter future misconduct and ensure
cooperation. However, as is often the
case,fact diverged from theory.

Probation servicesare underfunded.In
some areas, supervision is nonexistent
or, at most, consistsof the probationer
filling out an activity report.Probation
hasbecomenothing more thana minor
inconvenienceto someoffenders.Proba
tion servicesthat are underfunded,un
derstaffed, and underequipped are
viewedasnext to uselessto somejudges.
The potential for usefulnesshas been
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shackledby reality.

The judge turns to the American Bar
Association for help. The ABA has
prepareda seriesof recommendation
concerningthecriminaljusticesystem.
The introductionto thesestandardsstres
sesdc-emphasisof confinementandthe
useof alternateformsof sentencing.The
ABA recommendsmaximumcontactbe
tween the offender and society;The
standardsurge the readjustment of the
offender to societyand they alsosuggest
that the sentencing court "should be
provided in all caseswith a wide range
of alternatives, with gradationsofsuper
visory, supportive, and custodial
facilities at its disposalso asto permit a
senteneappropriate for eachindividual
case."

This isnot the only reference to alterna
tives. The ABA urges that partial con
finement be given preference over total
confinement.The standardsproposethat
the judge be provided "a range of sen
tencing alternativesthat providean inter
mediate sanction betweensupervised
probation on the one hand andcommit
ment to a total custodyinstitution on the
other handand that permit the develop
ment of an individualized treatment pro
gram for eachoffender."9

Therecommendationsof theABA sound
great. With such alternatives available,
thejudgecould tailor a programfor each
offender. But alas, when judges seek
thesealternatives, they find that the
recommendationsare just that - recom
mendations.In most jurisdictionsthese
recommendationshave not been, and
probably will not be, implemented.
There is a woeful lack of physical
facilities, trained personnel,and ade
quatefunding in the correctional system.
Legislatorshavebeencriticized for con
tributinglittle tofairnessand reasonable
nessin the field of corrections. 10

Rehabilitation was once touted as the
goal of modem corrections. In the
1960sJudgeHorace Oihnore expressed
the opinion that "informed and intel
ligent criminal sentencingis one of the
proventools for the rhabilitationof the
criminal offender." 1 Rehabilitation is
indeed a noble goal, butmany judges,
who once espousedthe rehabilitative
valueofpenalinstitutions,haveadmitted
to themselves and the public that
rehabilitationrarely occurswithin prison
walls.

The overcrowdingof our penalinstitu
tions has forcedus all to abandonthe
pretext of incarcerating to rehabilitate.
Our secondmainstay of sentencing-

* probation- is viewedaslittle more than
nothing.ProfessorWilsonexpressesthe

growing view among judges when he
statesthat "...the 1960swereatimewhen
manyjudgesstill believed that criminals
couldbe rehabilitatedandthat probation
was a better solution thanprison." He
continuesthat we now know that "exist
ing rehabilitativeprogramsrarelywork
though certain programsve benefited
some individuals." Professor
Wilson’s words ring trueto thoseof us
who havebeenprovided with no alterna
tive to overcrowdedprisonsandunder
fundedprobationservices.

TheAmericanpublic continuesto list the
threatof crime as one of its major con
cerns, and this concernis mirroredby
thosewhodeal with criminals. In 1984 it
wasreported that policeandprosecutors
had "joined 1,447 top stateand local
criminal justice officials in naming
prisonand jail overcrowdingasthemost
pressing problem facing the state
criminal justice system across the na
tion." 14

The overcrowdingof our penalinstitu
tions and the underfundingof probation
services createa dismal view of our
criminal justicesystem.However,all is
not bleak. Many judgesareseekingand
creatingalternativesthat will give some
possibilityof success.Someofusbelieve
that we can find alternatives that will
give somepossibility of success.Some
ofusbelievethat we canfind alternatives
that will enable us to progress toward a
solution to the problem of crime, sen
tencing,andprisonovercrowding. Judge
Inge Johnson,chairmanof the Commit
tee on Crisis in Jails of the National
Conferenceof StateTrial Judges,recent
ly stated that "there is a crisis of over
crowding in America’sjails andprisons,
and state trial judges have a respon
sibiy to exert leadership in solving
it.,,

The taskof sentencingisnevereasy.The
judgemust consider a myriadof factors:
the offender, the offender’s background,
any prior offenses, the victim, the
severityof thecrime,punishment,deter
rence, protectionof others,and public
opinion. The sentenceshould be
fashionedby all of thesefactors, for they
all have a bearingupon thepossiblesuc
cessof the totalcorrectionaleffort. Judge
Ivan Lee Holt, Jr., summedup the
judge’s predicamentby stating:

The judges’s choicemust be intelligent
and individualized: this meansthat he
musttakeamultitudeof factors into con
sideration. As the quote from Justice
Henry Alfred McCardiesuccinctlyputs
it: "Trying a man is easy, as easyas
falling off alog, comparedwith deciding
what to do wit1 him when he hasbeen
foundguilty." 1

Sentencingis becomingmore difficult.
The near saturationof our prisonshas
curtailedour options.Difficult economic
conditionsare limiting revenueandcaus
ing the already tight pursestrings to be
drawntighter. The new federalismis in
creasingeconomicpressuresupon state
and local governments.Former sources
offederalfundshave disappeared;thus,
funding for new prisons andfor alterna
tives to incarceration will be slow in
coming.

Therefore, it appearsthat any forthcom
ing alternativesto incarcerationand to
probation must be created on the local
level. Somehave already pointed to the
local communityas the proper situs for
correctionalefforts.For example,Robert
Cushman,presidentof theAmericanJus
ticeInstitutestates:

crimeis ultimatelya communityprob
lem. That’s where crime is generated,
and that’s where it will have to be dealt
with. Ninety-ninepercentof the people
who are sent away are going to come
back. It’s to the community’sadvantage
to seeto it that somethinpositivecomes
out of the experience.1

Local control,characterizedby someas
the "bright hope" of Americancorrec
tions, appearsto be the immediate
avenuefor neededalternatives.18These
alternativeswill notcomewithout work.
However,anygain in alternativeswill be
an improvementof thepresentsituation.

JUDICIAL IMPLEMENTATION

Judges do not generally initiate reform.
In the criminal justice system, we are
expected to use the correctional
programsavailable to us. If we do the
bestwe can with what the government
provides,thepublic is satisfied.Weire
not to blame for inadequate penal
facilities or underfundedprobation ser
vices. The blame rests squarely with
thosewho appropriate public funds. And
so, we may devoteour time to clearing
dockets and doing justice; after all, that
is what we arepaid to do,andthat is what
we areexpectedto do.

We too arecitizenscryingfor a solution
to the problem of rising crime. Crime
affectsusjust asit doesthosearoundus.
We seethe failures of our programs of
corrections,andwecomplainjust asour
neighbors do. But wemust admitthat we
have an ability which other citizenslaclq
we have thepowerto implementchange.

Judges,as a result of the power to sen
tence offenders, possessthe ability to
developalternativesto the failure of in
carcerationandprobation.Wemustreal
ize that the simplesentencepronounce-
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ment doesnot guarantee the successof
our alternatives.In fact, if this is the
extent of our involvement,we probably
guaranteefailure.Wemust seekandnur
turecitizen acceptanceof, support for,
and participationin the alternative. It is
fruitlessto plant a treeand thenallow it
to wither away becauseof inattention.

To be successful,analternativetoincar
ceration andprobationneedspublic ac
ceptance.I recentlybeganconductinga
seriesof surveysin an effort to identify
factorswhich the public deemsimpor
tant in an alternative program..Prelimi
nary results indicate the deterrenceis
viewedas a necessaryingredientin any
such program. Increasedsupervision
rankshighin public appeal.Thus far, the
public has acceptedwell a program of
community service by offenders.The
chief selling point of this programap
pearsto be the factthat it suppliesman
datory serviceto thecommunity,viewed
by the public as punishment,from of
fenders who are placed on probation.
Punishment,but not necessarilyincar
ceration,is perceivedby thepublic asan
essentialelementin deterrence.

I am finding that the public will readily
acceptalternativesto penalconfinement
if thosealternativescontainsomesortof
punishmentperceived as providing a
deterrenteffect.Also, thepublic is will
ing to support local rehabilitative
programssuchas work release.If we
inform the public of the failuresof the
overcrowdedpenalinstitutions andan
derfundedprobation systems,citizens
will acceptalternatives.In fact, theywil
help to implement thosealternatives.1

Asjudges,wehavetheability todissemi
nate information aboutthe correctional
system- informationthatwill preparethe
public for alternativesto penalconfine
ment andprobation. In viewof themany
problemsfacing our correctionalsys
tems, includingthe risingcrimerate, can
we afford to continue the charadeof
complyingwith the public demand for
"tougher"sentenceswhenwe know per
fectly well that our complianceis artifi
cial and without trueeffect?

If we wish to makesentences"tougher,"
we cando so by addingalternativesto
supplementprobation,thereby increas
ing the obligations of the offender. We
can usealternativesto help savepenal
facilities for multiple or violent of
fenders.By encouragingpublic involve
ment, we areable to increasethe super
vision of offenders.Thereis somuch to
gainandnothingto lose.

CONCLUSION

Judgeshave listened silently to corn-

plaints about our systemof corrections
for far too long. We have considered
proposalsfromothers,butwehavefailed
to speak.We have beencontent to func
tion within a systemthat promisesmuch
but produceslittle.

Others have tried frequently to initiate
changeswith this system.All too often
their seedshave fallen on rocky ground.
And yet we, who are in a position to see
the failuresof thesystemfromwithin and
who possessunique powers to imple
ment alternatives,wait for otherstosuc
ceed.Asjudges,wemust useour resour
cesto initiatea systemofcorrectionsthat
hasthecommunityasits settingand local
citizensas its supporters.

The implementationof such a system
doesnothave to lie in the distantfuture.
It can be ours if wewill engagein its
growth. We, asjudges,have waited too
long for others to provide the needed
changes.Othershavefailed and will con
tinue to fail without our activeinvolve
ment. The choiceis ours.20

LESLIE G. JOHNSON
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of the 11th Judicial Circuit of Alabama
since 1977. Before becominga circuit
courtjudge,he served6 yearsasdeputy
districtattorneyfor that circuit. He is a
memberof the American JudgesAs
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StateTrialJudges’ committeeonjail and
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U.S.Penchantfor Prison

The U.S. incarceration rate is not a
reflection of the American crime rate,
says Norwegian philosopher and
criminologistNils Christie. It is a reflec
tion of America.

"I don’t think youAmericansrealizehow
far out the United Statesexists" com
paredwith othercountries,saidChristie,
a professorat the University of Oslo,
"how exlieme is your need to incar
cerate."

The UnitedStates,Christiesaid,hasons
of thehi&iest ratesof incarcerationin the
world: For every 100,000citizens,407
are in prisonor jail. The rate was 230 a
decadeago.By comparison,the British
rate is 100, theFrenchrate is 92, and the
Norwegianrateis 47.

The United Statesoutpaceseven the
Soviet Union, Christie said. He es
timated the Soviet incarceration rate at
350 to 400 for each 100,000people -

down from 669 for each 100,000 a
decadeago.

A LAST RESORT

Christie, a researcherand authorwho
visitedWashingtonandCanadafor con
ferencesinJune,saidWesternEuropean
nations tend to seehardtime as a last
resort in dealing with crime, whereas
Americansseelong prisonsentencesas
normal.

In Scandinavia,themost heinouskilling
would be punishedwith - at most - a
21-yearprison sentence,Christiesaid.
"And eventhen," hesaid, "the chanceis
that the personwould be freedafter 11
years."Wethink 21 years is really im
mense,"Christiesaid. "I can’tremember
anybodyservingthat much time."

Nearly every industrializednation has
bannedcapital punishment,Christie
noted- but nottheUnitedStates.Neither
hasSouthAfrica nor the Soviet Union.

"Forme, asaforeigner,onefactor is very
clear: that you believeyour situationis
inevitable," he said, "that you believe
your levelof paindeliveryis areflection
of crime."
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REFLECTION OF CHARACTER

Whereasmostpeopleseeimprisonment
as a reactionto crime, Christieviewsit
as a reflection of national character.
Some countries express themselves
throughtheir nationaltheateror national
artsmuseum,Christiesaid.Whatdoesit
say about a country that overloads
hundredsof prisonsandjails?

"It is very troubling," he said, "that you
don’t find more humaneways of coping
with criminals than warehousingthem,
storingthem away without anyhope."

Christiesaid it was "obviouslyan error"
to link incarcerationrateswith the level
of crimein a society.In the Netherlands,
where industrializationand class and
ethnicstrife producesizablecrimerates,
the incarcerationrateis 36prisonersfor
every 100,000people,he said.

To look at it anotherway, the U.S.crime
rateincreasedonly 1.8% between1979
and 1988, accordingto FBI statistics,
although the nation’s prison population
doubled during thedecade.

DISTURBINGPORTRAIT

ChristiesaidEuropeans aredisturbedby
theportraitof Americapresentedby the
prison landscape,and particularlyby its
racial tones.About 50% of inmates in
U.S. prisonsare black, thoughblacks
make up about 12% of the overall
population.
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INCARCERATION RATES
PER 100,000CITIZENS

COUNTRY RATE

UnitedStates 407

Soviet Union 350 - 400

Britian 100

France 92

Norway 47

Netherlands 36
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The waron drugsis fueling much of the
increase in U.S. prison populations,

Christiesaid.Sois a trend towardlonger
sentencesand mandatorysentencesfor
majorcrimes.

In Europe, judgeshavemaintainedmore
independencefromlegislaturesandhave
retainedmore flexibility in dealingwith
lawbreakers,Christiesaid. "They don’t
give the maximum eachtime."

The United Statesstandsnearly alone
among Western nations in regarding
prisonsasa large-scalenecessity,seem
ingly to answerwide societalproblems,
Christie said. Federal, state and local
governmentswill spendabout$20 bil
lion this year to operatethe nation’s
hundredsof jails and prisons.

MORE HUMANE SOLUTION

It would be morehumane- more in tune
with WesternEurope - to spendsome
portion of that money to improve the
social conditions that breed the U.S.
crimeproblem,Christiesaid. "You want
to make peopleless desperate,"he said.
"h’s assimpleasthat."

"WhenI’m asked,‘What’s thebestalter
native to prison?’ I say, ‘The bestalter
nativeis no prison." Christie, authorof
a work examining the underlying
philosophyof punishment,TheLimitsof
Pain, was a featured speaker at a
Washington conference sponsoredby
the National Centeron Institutions and
Alternatives.Christie and othersat the
conferencesaid the ideaof rehabilitation
had beenalmost buried in the United
Statesover thepast 15yearsby an ideol
ogy of "just desserts"- that prisoners
deserveall the punishmentthey get and
that punishmentis all they shouldget.

NAZI-LIKE MENTALITY

"I’m sofondof the UnitedStatesbecause
of all the friendliness," Christie said.
"But at the sametime there is a shadow
overthe whole country. When I look at
the levelof incarceration,andhowselec
tive the country is regardingwho is in
carcerated,I feel the shadow of the

Weimar Republic." Christie, who has
studied the Nazis, chosethe Weimar
analogywith care. Under that German
government,whichlaid theseedsfor the
Nazis’ rise, "therewas a lot of criticism
that peopleweren’tbeing toughenough
againstthecriminals."

"And then it happened,"he said. "The
Naziscame in with their solution. The
final solution. Their final solution
againstgroupstheydidn’t like. And the
attackon criminalswasverycentral."

Reprintedby permissionof HOWARD
GOODMAN and KNIGHT-RIDDER
NewsService

Murder in the U.S.A.

Recent studies have again brought
Americansface to face with the least
attractive aspectof their society - its
violence.

regulationof a few classesof assault
weapons.Handguncontrol - stringent
waiting periodsand registration re
quirements- continuesto be essential.
The waragainstdrugswill have to be
fought more strenuously along such
fronts as treatmentand education,to
keep more young people from being
claimedby thedrugs-and-violencecul
ture.

A SenateJudiciaryCommitteereport
warned that homicidescould reach a
new high of 23,220this year. Earlier,
researchersfrom the National Center
for HealthStatisticsreleaseda study
showing that the murder rate among
youngmenin theU.S. isalmost22per
100,000. That contraststo 03 per
100,000in Japan,1.2 in England,and
1 in WestGermany.Gunsfigurein3/4s
of U.S. homicides, noted the NCHS
study.

Scholarspoint out that demographic
surgescontribute to rises in violent
crime. Right now, it’s the eldestoff
springofbaby-boomchildrenreaching
theirteens.But that can’t account for -

and it certainlycan’t excuse- the sin
gularly violent climate in the U.S.
Neither can the country’srelativeso
cial heterogeneity.

Immediateresponseto suchfiguresare
predictable: alarms from politicians,
with calls foreventougher law enfor
cement.That’s fine, as far as it goes.
The 1990 OmnibusCrime Bill, head
ing towardfinal passageby Congress
this fall, putsrestraintson thesaleand
manufactureof automatic weapons,
beefs up federal law-enforcement
capability,andstrengthenssentences.

Policy decisionsarecrucial tobuilding
a more peacefulsociety. And so are
decisions of individuals. We all
choose,daily, between hatred and
compassion,angerandreason.Noone
is irrelevant in the fight against
violence.

But if thenation isseriousaboutrevers
ing its scandalousmurder rate, a lot
more is needed.Guncontrol is going
to have to go beyondeasilyevaded

"Reprintedby permissionfrom the
Editorial Page of The Christian
ScienceMonitor © 1990The Christian
SciencePublishingSociety.All rights
reserved."
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The Advocatehasbeenfocusingon
- racismin the criminal justicesystem
in a continuingseriesof articles,in
terviews andtables.

This serieshasbeencompiled ina43
page booldet and is available from
The Departmentof PublicAdvocacy
for $3.50 the cost of xeroxing and
mailing. Make your check out to
Kentucky StateTreasurerand mail
to:
RacismReports
TheAdvocate
Departmentof Public Advocacy
1264LouisvilleRoad
Frankfort,KY 40601
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Two’s a Crowd
Prison overcrowdingunconstitutional

"ReprintedwithperinissionfromtheOc
tober1990 issueof theABAJournal, the
Lawyer’s Magazine,published by the
AmericanBarAssociation."

With the crime rate rising and public
frustrationwith the cumbrouscriminal
justice systemat high tide, you would
expect that prison inmates’ complaints
aboutthe poor quality of their food and
lodging would be paid much attention.
But 2 federalcourt of appealsrecently
haveruledthat prisonershave a right to
better quartersand fare than some of
themarecurrentlygetting.

The U.S. Court of Appealsfor the 3rd
Circuit has held that overcrowding at
Pennsylvania’sState CorrectionalIn-
stitutionat Pittsburgh is soseverethat it
violatestheEighthAmendment.And the
U.S.Courtof Appealsfor the 7thCircuit
- not exactly a collection of bleeding-
heartliberals in thesepost-Reagandays
- has revived thecomplaintof an inmate
who objects to being servedpork in
violation of his religious faith.

The central problem at the Pittsburgh
prison is "double-celling"- the housing
of 2 inmatesincellsdesignedfor only 1.
The result is a spacecrunchthat makesit
impossiblefor the ceilmatesto stand in
thecell together; onemustlie onhis bed.
In this space-capsuleenvironmentthe
inmatesspendfrom 16 to 22 hours of
every day.

Beingout of the cells isn’t much better.
The district court found that "the
auditorium and gymnasiumare virtual
dens for violence. Assaults, stabbings,
rapes, and gang fights occur in the
auditorium."In addition,outdoorrecrea
tional spaceis limited and undersuper
vised.

Adding to thesewoes,theprison is dirty,
without air conditioning, poorly venti
lated,overrunwith mice, lice and bed
bugs,home to flocks of birds that fly in
thebroken windows,and in needof roof
and plumbing repairs and better fire
safety.

The district court concludedthat these

conditions were so appalling that they
amountedto cruel and unusual punish
mentin violation of the Eighth Amend
ment, and by means of a detailed
remedialorder, told the stateto cleanup
the mess.The stateappealed the district
court’sfindingthat "double-ceiling"was
unconstitutional,but the 3rd Circuit, in
anopinionby JudgeDoloresK. Sloviter,
affirmed.

tional where "general prison conditions
were otherwiseadequate."In this case,
shesaid,the totalityof thecircumstances
suggested"a decayingphysical plant
with inadequatestaffandsecurity."

The court agreedwith the district court
that the prison was "unconstitutionally
overcrowded,that lighting, safety,ven
tilation, plumbing, showers and fire
safetyprovisionsfell belowconstitution
al norms, that violence and insecurity
were pervasive,and that medical and
mental health care wereconstitutionally
deficient."

Thesedreadfulconditions,Sloviter con
tinued,weremore thanenoughto justify
the district court’s remedialorder. She
notedthat theU.S. Supreme Court "has
not hesitated to affirm remedialorders
correctingconstitutional deficienciesin

conditionsof confmement."

Al-Amin Hunafa is a devout Muslim
confinedin a Wisconsinstateprison.His
religious faith forbids him to eatpork -

which is nonethelessserved by the
prison. In an effort to accommodate
those who find pork objectionable, the
prison kitchen servesmealson divided
trays in which pork-free items are also
included,

The trouble wasthat, despite thedivided
trays, pork wassometimessloppedover
onto the soup and bread, and Hunafa
refusedto eatanything at all when pork
was served. His Section 1983 suit
claimedthat the serving of pork violated
his right to free exerciseofreligion. The
districtcourtgrantedsummaryjudgment
to the state, but the 7th Circuit, in an
opinion by Judge Richard Posner,
reversed and remanded for further
proceedings.

Thestate contendedthat it wastoomuch
trouble to ask the kitchen to prepare
pork-free trays, that grantingHunafa’s
requestwould sendwavesof anti-Mus
lim feeling throughtheprison, and that
Muslim kitchen workers, who are also
prisoners, would know which trays were
going to other Muslim prisoners and
would try to smuggle contraband to
them.

Posner dismissed these arguments as
"trivial," "implausible" and "specula
tive."

"[T]he benefit of the practice to the
prisonmust be weighedagainstthe cost
to the inmateofhaving to giveup several
meals a week in order to avoid defile
ment," he said. "On this record, which
consistsessentially of a brief affidavit
filed by the prison’s food administrator
that summarizesthe prison’s concerns
but makes no attempt to estimate their
magnitude in relation to the plaintiff’s
religious claims, the balanceis tooclose
for summary judgementto be proper."

Tillery v.Owens,No. 89-3689,June 29,
1990; Hunafav.Murphy, No. 88-3180,
July 10, 1990.

I.
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ALTERNATE SENTENCING
RestorativeJusticeat Work

SECTION 7, KENTUCKYCON
STITUTION
The ancientmodeof trial byjury
shall beheldsacred,and the right
thereofremain inviolate,subjectto
such modifications as may be
authorizedby this Constitution.

An August, 1990 Advocatearticle on
Alternate Sentencing "walked" us
through the processof how to gain in
sight into a defendantby networkingin
formation from the client, the com
munity, the family, and educationand
human servicesproviders. That same
article’s"closing commentswere ",..that
anAlternativeSentencingPlanshouldbe
creativeandtailoredtothespecificneeds
of the individual....," that "[tjhe purpose
of alternate sentencingis to providevi
able sentencingoptions to the court...."

The October, 1990 Advocatearticleon
alternate sentencingtalked about respon
sibility based alternative sentencing.
Also, how the criminal justice system,
public officials, and the public must be
informedaboutthe factthatrealisticsen
tencingalternativescansucceedin hold
ing defendantsaccountable

The focusof this article isto answerthe
question.How canjudges,defenseattor
neys, and prosecutors accurately
evaluatean AlternativeSentencingPlan
hereinafterASP in individual cases?

The accompanyingdocumententitled
"ALTERNATE SENTENCE OR
PRISON" isdesignedto aid thecourt in
evaluatingtheviability of a specificASP
for a"specific client.." The document
enablesthecourt to weighhoweffective
ly an alternate sentencefor a particular
client meets the sentencing goals of
Retribution, Deterrence,Rehabilitation,
and Incapacitation.

By visualizing a sentenceas a process
where the court weighswhat each sen
tencing option,prison or analternatesen
tence,canprovide in meetingthe goals
of sentencingthe court is then able to
enter a more client appropriate sentence.
After the balancehas tipped to either
prison or an alternate sentence,the court
thenstepsbackandasksitself,what sen
tence would be appropriate for this
defendant?andwhy?

If thescalefalls on thesideofprisonorif
the courtisnot satisfiedthat prisonis the
bestoption, thecourtcanagain look over
its decision.The courtcanthenreflecton

what it would taketo sentencethedefen
dantto anASPby reviewing the sentenc
ing goals of Retribution, Deterrence,
Rehabilitation, and Incapacitation.

If in thecourt’s viewthegoalsofsentenc
ing can be reached through means other
than prison the court should request
defensecounselto addressthis concern
and return with a realistic option.

Due to the lack of successthat prison has
had in reducing crime and making
citizens feel safe, the criminal justice
systemmust take the extra step to break
our addiction to incarceration. The
criminaljustice systemmust demandof
itself that it addresssentencinggoalsin a
responsibleandrealistic way soasto tip
the scalesin favor of an alternate sen
tence. Use of the accompanyingdocu
ment is a start in the processof holding
defendants accountable by entering
realisticandresponsiblesentences.

DAVE NORAT
Director
DefenseServices
Frankfort, KY 40601

This regularAdvocatecolumn features
information about sentencingalterna
tives to prison.

Ed. Note: Seepage 62 this issuefor
areviewofthebook,Convicted:New
Hope for Ending America’s Crime
Crisis.
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Date I /

[ALTERNATE SENTENCE OR PRISON

1. Nameof Defendant:

2. Charges:

3. How effectively doesan alternate sentencefor this defendantmeet the 4 goals of sentencingcompared to a prison sen
tence?:

a.RETRIBUTION: Alternate Sentence Prison

punishmentspecfwto this defendant

b. DETERRENCE

specificto this defendant

c.REHABILITATION:

doesit dealwith thecausesofcrime

d. INCAPACITATION

keepdefendantfrom doing more harm

4. In termsof meetingthe 4 sentencinggoals

a Whatdoessentencingthis defendantto prisonprovidethat the alternatesentencedoesnot provide?

1. Retribution

2. Deterrence

3. Rehabilitation

4. Incapacitation

b What doessentencingthis defendantto an alternate sentenceprovide that prisondoesnotprovide?

1. Retribution

2. Deterrence

3. Rehabilitation

4. Incapacitation

5. Whatsentencewould beappropriatefor this defendant?

6. Why is the abovesentenceinappropriate?

7. What would it takefor me to sentencethe defendantto an alternate sentencein termsof the4 sentencinggoals?

1. Retribution

2. Deterrence

3. Rehabilitation

4. Incapacitation
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Legal Rights of DeafDefendants

Thisis thefirst installmentof a seriesof
articleson deafdefendants.

UPON ARREST AND PRIOR TO
COURT PROCEEDINGS.

The deafmanstaresat the flashing blue
light of the police cruiser, then back to
the face of the police officer, who has
begun to speak. He longs to ask the
policemanwhy he isbeing arrested,but
his hands--hisprimary meansof "talk
ing"--are bound in handcuffs. He
watchesthe policeman’slip movements
intently,strainingto catchthewords,but
to no avail. The policemanstopsspeak
ing andlooksat him, asif expectingan
answer.The deafman doesn’tknow the
"right" answer,sohe decidesto nod and
smile, in hopesthat the policeman will
see that he is friendly andremove the
handcuffs.Seeingthenod,thepoliceman
signswith relief--apparently theprisoner
does understandhis rights under the
Miranda Warning,afterall. The officer
escortshis prisonerto thecruiser,andthe
cruiserdoor opensto receivehim...

Sceneslike the one just describedare,
thankfully, lesscommonnow thanin the
past--howeverthey still occurfartoofre
quently.It iscrucialfor public defenders,
judgesandothers in the criminal justice
systemto know therights of deafclients
underthe law--and to know how to help
themsecuretheserights. "Routine"pro
ceduressuchasreadingor recitinglegal
rightsupon arrestsimply will not work
for--andwill begrosslyunfair to-alarge
numberof deaf individuals. Providing a
writtencopy of the MirandaWarning to
a deafpersonis likewise insufficient in
many cases,becausemany deafpersons
experience difficulty in understanding
written English as well as spoken
English. Certainspecialmeasuresmust
betakento grant thedeafindividual his
full rightsunderthe law.

USEOF PREFERRED LANGUAGE

A deaf defendanthas the legal right to
"hear" the Miranda Warning, and the
chargesagainsthim, clearly andfully in
the languagewhich hebestunderstands.
For manydeafpersons-thosewho con-

sider themselvesmembersof the "cul
tural Deafcommunit’-thatlanguageis
AmericanSignLanguageASL. ASL,
asthosefamiliarwith it know,isa visual
gesturallanguage-notan auditoiy-oral
languageas spokenEnglishis. For deaf
defendantswho identify morewith the
"hearingworld," the preferred language
may be English which is presentedby
spoken words combined with signs
presentedin English word order this
combinedmethodis often referredto as
"simultaneouscommunication," since
signs and mouth movementsare made
simultaneously.Foryet otherdeafper
sons--thosewhoprefer to uselipreading

and their availablehearingin order to
communicate-anoralinterpretermay be
the answer.Oral interpretersdo not use
signs,butdousenaturalgesturescoupled
with mouthmovements.

Dependingonmany factors, such asthe
languageskill of a deaf individual in
ASL and/orEnglish, the timerequiredto
giveadeafprisoner/detaineehisrightsin
a mannerhe can understandcan vary
greatly from individual to individual.
Spendingsufficienttime to do this is of
critical importance,however, for the
protectionof everyoneinvolved in the
legalprocess.

Somedeaf persons have minimal lan
guageskills MLS. They do not have a
formal "language."Thesepersonsoften
havebeenisolatedfrom otherdeafper
sons and have developed a type of
"homemade" sign systemto communi
cate. These home signs are often only
understoodby family members. This
doesnot mean that professional inter
preterswould not be able to establish
communicationwith a personlike this.
In fact, the best way may be to get 2
professionalinterpreters; one who isdeaf
and one who is hearing.The deaf inter
preter, one who holds ReverseSkills
Certification RSC from RID, and the
certifiedhearinginterpreter,canmakean
effectiveteam.TheRSC, with the assis
tanceof a family member, interprets the
homesigns into conventional sign lan
guage.Thehearinginterpreter tjen inter
prets that into English and vice versa.
Thosewhohave minimal languageskills
will more than likely require more time
to communicatewith.

After the rights of the prisoner/detainee
have beenpresentedto him, it is a good
idea to checkto makesurethat heunder
stands those rights. A form has been
designedwhich may be helpful in doing
this. Someof the questions which this
form suggestsbe asked to the deaf
prisoner to evaluate his understanding
are:

"Do you have to answerevenoneof my
questions,or say anythingto me?"

"Do you realize that if I am calledinto
court to testify about whatbothyou and
I saidinhere today,I will beplacedunder
oath to tell the complete truth?"

"I will tell the completetruth, regardless
if it helps or hurtstheprosecutoror helps
or hurtsyour side-doyou realize that?"

Copiesof thisform cajibeobtainedfrom
DanaParker,telephone1-800-372-2907
or 502 564-2604voiceor"TDD.

The costof interpretingservicesusedin
presentinga deafprisoner/detaineewith
his rightsare paidby the police depart
ment which makesthe arrest.
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OBTAINING AN INTERPRETER

The KY Commissionon the Deaf and
HearingImpairedKCDH1 publishesan
interpreterdirectory which includesthe
names,addresses,andphonenumbersof
interpreterswho arenationally certified
orstatescreened.Thedirectoryincludes
a suggestedfoescheduleanda descrip
tion of the variouslevelsf certification
and state screening.If a jail or police
departmentdoesnot have an interpreter
directory,its staffcancall KCDHI to get
aninterpreterreferralimmediatelyandto
requesta copy of the interpreterdirec
tory KCDHI will assistby givingnames
andphonenumbersof interpretersin the
vicinity of the jail/police department.If
thereareno interpretersin that immedi
ate vicinity, the nearestqualified inter
preter should be secured.In other words,
justbecausethereisnotaqualified inter
preter in Goshen,KY, doesn’tmeanthe
jail/police departmentis relievedof the
obligation to provide one.

USE OF A QUALIFIED INTER.
PRETER

Kentuckylaw clearly grantsdeafdefen
dants the right to be servedby an inter
preter "qualified by training or ex
perience" see KRS 30A.405. In
criminal court cases,the law requires

that a qualified interpreterbe provided
for a deaf defendantor witnessand be
paid for outof thestatetreasury.In order
for a deafdefendantto receivefair repre
sentation, an interpretershould be
provided for attorney/clientconsult
ations. In civil cases,the deafdefendant
or witnesshasthe right to ask the court
for an interpreter,but the courthas the
option to decide who will pay for the
interpreter-thestate, the deaf person
himself or the losing party in the case.

Much confusionexistsabout the mean
ing of the term "qualified interpreter,"
andon whether the terms "qualified in
terpreter"and "certified interpreter"aie
synonymous.Kentucky law statesthat an
interpreterprovided by the courtmustbe
"qualified"; the law doesnotspecifically
statethat the interpreterbe certified as
well. However, it shouldbe noted that
certification of an interpreterby the na
tional Registry of Interpreters for the
DeafRID indicatesthat particularin
terpreterhaspassedboth knowledgeand
skills evaluations designed to assess
whetherthe examineepossessescertain
minimal interpreting competencieses
tablishedby theRID. If an interpreteris
certified,then,thereisa goodchancethat
the interpreterwill also be "qualified"
capableofunderstanding,andbeingun
derstoodby, thedeafconsumer.

A "qualified" interpreteris definedby

Section504 of the Rehabilitation Act of
1973 asone which canunderstand--and
be understood by--the deafconsumer.
For 2 major reasons, however, not all
certified interpreters are equally
qualified to understanda specific deaf
individual. The first reasonis that the
RID awardsdifferent types of certifica
tion for different types of interpreting
skills. For example,an interpreter may
hold certification in the English-based
sign systems,but may have difficulty
understandinga deafpersonwho com
municates in American SignLanguage.
The grammar and syntax of ASL are
quite different from that of the English
grammaremployed in the English sign
systems;for this reason,the interpreter
who communicateswith an ASL signer
shouldbecertifiedascompetentin ASL
or, of course,ascompetentin both ASL
and English-basedsystems.

A secondreason for the difference in
skills between2 "certified" interpreters
lies in the natureof the RID evaluation
an interpretermust passto becomecer
tified. The RID evaluationis designedto
determineif an interpreterpossessescer
tain minimally acceptablestandard.sof
skills and knowledgerelatingto the in
terpreting task. Two interprevers may
thus both be certified as "minimally"
competentintheareaof ASLskills;how
ever, the actualskills andexperienceof
one of the interpretersmay be clearly
superior to the skills andexperienceof
the other.

How canyou determineif a particular
interpreteris both certified andqualified,
especiallyif you are relatively new in
dealing with deafpersons?A certified
interpretershould have a card showing
that sheiscertified by the RID. Note: A
regularbusinesscardis notproofof RID
certification--thecardshould clearly in
dicatethatthe interpreteriscertified.To
further check an interpreter’scertifica
tion, call the KentuckyCommissionon
theDeafandHearingImpairedKCIH1
inFrankfortat 1-800-372-2907or 502
564-2604.KCDHI maintainsan up-to-
date list of all known certified inter
preterswithin the state, including both
signlanguageandoral interpreters.The
next article in this series will discuss
specificnamesand meaningsof various
types of RID certification.

Determiningif an interpreteris qua!fied
may be somewhatmore difficult, espe
cially if you areunsureif a deafperson’s
"sign language" is ASL or anEnglish-
basedsign system. The determination
that an interpreteris "qualified" is onein
which all participants,can and should
play a role. The deaf prisoner/detainee
has the most at stakein a legal interpret-

ing situation; for this reasonKY law
insures that an interpretercan be dis
mnissedbytheCourtif thedeafpersonhas
difficulty in understanding-- or being
understoodby -- the interpreter.How
ever, the conscientiousjudgeor attorney
should not hesitate to makehis own as
sessmentof the "easeofcommunication"
betweenthe deaf personand the inter
preter. The deafpersonmay beunaware
of the fact that he hasthe right to protest
theuseofa specificinterpreter,orhemay
betoofrightened todo so. If communica
tion betweenthe 2 appears strained, the
attorneyor judge should suggestthat a
secondinterpreterbe called in. The ethi
cal interpreterwill also be another
resourcein helping insure that a deaf
individual has a "qualified" interpreter.
RID-certified interpreters have pledged
to uphold the RID Codeof Ethics,a creed
whichoutlinesstandardsfor interpreters’
professional and ethical conduct. One
primarytenetof theCodeofEthics is that
an interpreterwill refuseto accept an
interpretingassignmentwhich she feels
shecannotcompetentlyperform. If an
interpreterfeelsshe cannotadequately
communicatewith a deaf individual, she
shouldrespecttheCodeof Ethicsand her
professionenoughto sayso, and refuse
the assignment! If our judgment, thank
fully, many certified interpreters do just
that, andrequest that anotherinterpreter
be obtained.

USING "SIGNERS" AS "INTER
PRETERS"

Supposeajailer whoknows fingerspell
ing or took a sign languageclass "inter
prets" the advice of rights for a deaf
prisoner?This is similar to a jailer in
Spainwho tookoneEnglishclassin high
school,"interpreting" theadviceofrights
to anEnglish-speakingperson.Think for
a moment that the English-speakingper
sonwasyour daughter. Would you trust
the Spanishjailer’s interpretationto be
accurateand reliable? Certainly not!
Merely knowing a language does not
necessarily qualify one as an "inter
preter" of that language.Thesearevery
different skills. Onedoesnotnecessarily
result in the other. Somejails or police
departments use signers in lieu of
qualified interpreters becausetheymake
the falseassumptionthat it islessexpen
sive.Whena deafprisoneris acquittedof
a crimehe is accusedofbecausea signer
was usedinstead of a qualified inter
preter, a greatdealof money and time
js wasted...farmore than the cost of a
qualifiedinterpreter.

RIGHT TO ONECALL

If the jail/police departmentreceives
federalmoney,it shouldhave a telecom
municationsdevice for the deafTDD.
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If so, the deafprisoner/detaineemustbe
given the opportunity to use the TDD
whenmaking his phonecall if he so
desires.If the jail/police departmentis
remiss in the obligation to have a TDD,
an interpretermust be provided for the
deafpersonto make his call. This, of
course,shouldtakeplace assoonaspos
sible after the individual is arrestedor
detained.

DIFFERENT,NOTINFERIOR

American Sign Language ASL has
beenshown, through the work of Bill
Stokoeandothermodemlinguists, to be
a uniquelanguagein its own right with
itsowncompleteandwell-defmedgram
marandsyntax-notthe "inferior form of
English" or the "pantomime only" that it
wasoncemistakenlybelievedto be. The
"discovery" of ASL grammarand syn
tax,aswell asthe admirableconciseness
andpowerfulexpressivenessof ASL and
the cultureandart forms of ASL users-
haveled many of the nation’s leading
universities to offer ASL courses for
foreign languagecredit-includingHar
vard, MIT, New York University,
Brown, Georgetown, UCLA, Boston
College,and theUniversity of Southern
CaliforniaUSC.

The falseview of deaf peopleand their
language as inferior took root in our
country during the 1880s, at a time
which, for many reasons, allowed the
ideato flourish.Forexample,at that tune
many immigrants were entering the
United Statesfrom southern and eastern
Europe, causing a backlash of
xenophobia among "established"
Americans.The "fearof strangers" that
many Americansheld toward theseirn
migrantssoongeneralizedinto disdain
for anyone who was different in any
noticeable way. Ironically, the same
kinds of paper-and-pencilinteffigence
tests which causedmany arriving im
migrants to bedetainedor deportedfrom
Ellis Islandare still usedat times to un
fairly brand deaf people as "mentally
retarded," "stupid," or "dull-witted."
This negative view of the deaf hasno
doubtbeencompoundedbythe tradition
al useof the word dumb in the phrase
"deafanddumb"the word wasoriginal
ly intended to indicate persons who
preferredsignover speech.Evenamong
those who understandwhat "deaf and
dumb" was intendedto mean, we find
individualswhoequateintelligencewith
prolific, intelligible speech.

The poor readingand writing skills of
many deafindividuals makeit addition
ally difficult for them to "prove" their
intelligence.Ironically, the poor literacy
skills are related not to lack of intel
ligence but to early languagedepriva

tion. Although researchindicates that
the reading levels of deaf high school
graduatesmay be improving, it is still
generally recognizedthat literacyskills
of deafstudentslag far behind thoseof
their hearing peers.Moreover, while
children who acquireAmerican Sign
Language ASL from their parents
during infancyoftentendto academical
ly outshinechildren who enter school
withno language,thenumberofchildren
with this "ASL advantage" is relatively
few. This is becauseonly about10%of
deaf children have deaf parents.The
other 90% have hearing parents who
mustspendmuchtimelearning-through
sign languageor other means--howto
communicatewith theirdeafchild.

As canbeexpected,difficulties with the
structureandvocabularyof Englishpose
problems for any deaf
prisoner/detainees.If a police officer or
public defenderinstructsor questionsthe
deaf person in writing, the deaf in
dividualmayunderstandlittle ornoneof
the message.The messagemay contain
unfamiliar words, or other structures
such as passive voice sentencesor
Englishidioms, which can hinderunder
standing.Calling in a poorly skilled "in
terpreter" who doesnothingmore than
fmgerspellunfamiliar words to thedeaf
defendantwill do nothing to enlighten
him on the meaningof what is said.A
deafindividual whodoesnotunderstand
the word "evidence" will beaided little
by an interpreterwhospellsout the word
usingthe manual alphabet.

Let us look at some hypothetical but
realistic examplesto illustrate the impor
tanceof providing the deaf personwith
an interpreter who can conununicate
with him in the languagehe best under
stands.For example, supposeJimmy, a
deafman,isaxrestedonchargesof fraud.
Jimmy claims he is innocent bet was
instead duped by someoneelse the
"real" criminal into being an innocent
pawnin the congame.Jimmy’s lawyer
isquestioningJimmy,with thehelp of an
interpreter,to find out more about his
role in the scam.Jimmy is a competent
user of ASL but has trouble under
standing certain Englishwords.The in
terpreterin this case,however,although
she is certified and capablein English
signing systems,knows little aboutASL

Lawyer to Jimmy, through the inter
preter: Yousayyou weregullible...

interpretersigns: You say you were
g-u-l-l-i-b-I-e fingerspellswordsusing
manualalphabet...

Jimmyconfusedby the strangeword:
Shakes head, shrugs shoulders,looks
helplesslyat theattorney.

Now let’s look at thesamequestion asft
might behandledby an interpreterwell-
versedin ASL:

Lawyer to Jinimy, through the inter
preter: You sayyou were gullible....

Interpreter signs: Swallow fish, you?
"Swallowfish" is a commonASL idiom
which membersof the deafcommunity
oftenuse to indicate gullibility.

Jimmy noddingheard vigorously and
looking greatly relieved, signs: Yes,
yes,myself innocent!

In this case,the ASL interpreter knows
how to usea familiar ASL idiom to con
vey the messagein a way Jimmy fully
understands.Note: AlthoughASL does
have a few idioms, e.g., "train gone" in
ASL is equivalent to the Englishidiom
"missedtheboat"--English hasfar more,
many of which are confusing or tin-
familiar to ASL users.

Let’s take one more example to show
how Jimmy’s difficulties with the
English language might cause him
problems.In this case,the problem is
with passivevoicestructures,which are
usedextensivelyin Englishbut not at all
in ASL Researchshowsthat ASL users
often ignore theprepositionalphrasein a
passivevoice sentence,interpreting a
sentencesuchas"Thecatwaschasedby
the dog" as "The cat chasedthedog.":

Lawyerto Jimmy,throughinterpreter:
You sayyou were trickedby this man...

Interpreter signing in English word
order: You say you were tricked b-y
fmgerspelledthis man...

Jimmy ignoringtheprepositionby and
interpreting the sentenceas "You say,
you trick man..:No, myselfnot lie,man
lie.

Now let’s "replay" thescenewith acorn
potent ASL interpreter:

Lawyer to Jimmy: You sayyou were
trickedby this man...

Interpreterknowing that the passive
verbformsareNOT usedinASL: "You
say,man trick you?"

Jimmyrelieved:Right,right, you. Man
trickme!

In both examples above, the ASL
interpreter’sknowledgeof the grammar
and syntax of ASL elicited correct
answersfrom Jimmy, without costing
Jinunyfrustration,confusion,andlackof
trust by his attorney. Theseexamples
show why it iscrucial for an interpreter
tobeable tousethesignlanguageor sign
systempreferredby the deaf consumer,
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and to be familiar with the grammar
structureof the preferred language.
Note: It cannotbe safelyassumedthat a
deafperson, simply becausehe is deaf,
prefersASL. Somedeafpersonsprefer
to communicateorally, or by simul
taneouscommunication.A deafperson
proficient in English-based signing
would probably not be confusedby the
passivevoiceverb form as Jimmy was.
Jimmy’s confusionresultednot for his
lack of intelligence, but simply from the
fact that his primarylanguagedoesnot
have a passive verb form among its
grammaticalstructures.

HOW TO USEAN INTERPRETER

Once an interpreter has beencontracted
with andbothparties ajreeon theterms
prior to theassignment,the interpreting
assignmentbegins. In the interpreting
situation, the hearing person the police
officer, the jailer, etc. is expected to
speakto and face the deafpersonjust as
hewould whenspeakingto anotherhear
ing person.For example, if the heazing
person says, "Tell hint to sit down over
there," the interpreter would interpret,
"Tell him to sit down over there." The
deafpersonmaywonderwho he is sup
posedto tell to sit down. The interpreter
will be the hearingperson’s voiceto the
deafpersonandthe deafperson’s voice
to the hearingperson.The interpreter’s
job is to interpret everythingthat is said.
She cannotgive opinions, counsel, or
advise.Shemust keepall of the informa
tion from the interpreting assignment
strictly confidential.

DO INTERPRETERS HAVE
"PRIVILEGE"?

KRS 30A.430states:"Everypersonwho
acts as an interpreterin circumstances
involving the arrest, police custody or
otherstagein a criminal, civil, or other
matterof a personcoming underKRS
30A.410shallnotbeexaminedas a wit
nessregarding conversations between
that personandhis attorney, whensuch
conversationswould otherwise be sub
ject to the attorney-client privilege,
without the consent of that person.
Enact. Acts 1976 cx. Sess.,ch. 22,
Section70,effectiveJanuary2, 1978.

The questionof whether or not inter
preters have privilege in legal interpret
ing situations is discussedby Nancy
Frishberg in her book Interpreting: An
Introduction1986.According to Frish
berg, in most states, the interpreter is
protectedby privilege in only 2 instan
ces.The first is when the interpreteris in
the presenceof the protected individual
e.g.,thedefendant’sattorney, or a doc
tor or clergymanwhomight be calledin
as a witness in the case.The second

instanceis whenthecommunicationbe
tweeninterpreter andclient isauthorized
by the attorney or other professional.
Frishberg suggeststhat the interpreter
would be wise to leave the room when
the professional leaves, so as to avoid
discussion of potentially confidential
matters without the protection of
privilege. Although RiD’s Code of
Ethicsrequiresthecertifiedinterpreterto
keepall interpreting-related matters con
fidential, the Code doesnot have legal
statusand will notprotect the interpreter
from having to testify if she is sub
poenaed.Similarly, if the deafperson
waives his right to privilege, granting
permissionfor theprofessionalsto testify
about private conversationstheyhad, the
interpreterhasnolegalgroundsfor refus
ing to testify.

Elaine Gardner,anotherexperton legal
interpreting,discusses2 situationswhich
are notprivileged: police interrogations,
and private conversations betweenthe
deafpersonand his interpreter.seethe
March 1983 issueof the NCLDNewslet
ter, of the National Center for Law and
the Deaf. Frishberg suggeststhat the
interpreterin apoliceinterrogationsitua
tion try to insist on having the situation
videotaped,so that the interpreterwill
not be subpoenaedlater and asked to
testify onwhat wassaidduring the inter
rogation. Indeed,it is a wise ideafor the

interpretationof the Miranda Warning
and the interrogationto be videotaped.
This not only protects the interpreter, it
protectsthepolice departmentaswell.

DANA PARKER
DAHLIA HAAS
KentuckyCommissionon theDeaf and
HearingImpaired
BrightonParkMall
Versailles Road
Frankfort,KY 40601
502564-2604

Dahlia Haas works as Information
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the Deaf and Hearing Impaired
KCDHI in Franlfort. Themotherof a
deafhigh schooler,sheholdsa BA. and
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Hearing Impaired from Eastern KY
University.

Dana Parker worksas Interpreter Ad
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Recognizingand Treating the Chemically
DependentOffender

For thebetterpart of thelast 12years,!
have dedicatedmy professionaltalents
as a licensedpsychologistand cer:{fsed
chemical dependencycounselor to the
treatmentof adolescentsand young
adults who szq7erfrom the diseaseof
chemical dependency.Theseyoung
peoplerisked death, brain damage,in
carceration, institutionalization, and
permanentpsychologicaldamage
throughuseof a kaleidoscopeof mind-
altering substancesincluding: alcohol,
marijuana, hashoil, PCP angel dust,
LSD, cocaine, amphetamines,bar
biturates, quaaludes,opium, heroin,
gasoline,and glue.

While working with theseclients,!have
encounteredseveralchallengeswith the
legal profession as well as the legal
process,that divert a therapist’sefforts
to effectively treat these clients. These
challengesinclude:

1. insufficient information among the
legal professionas to the nature of the
diseasechemicaldependency,its diag
nosis, and effective intervention and
treatment.

2. an acceptanceand/or tolerance by
manymembersof the legal profession
that the usage of recreational drugs
shouldbepermissiblein our society,e.g.
marijuanaandcocaine.

3. inadequatelegal avenuesto access
evaluation and treatmentfor those
citizenswho, as a result of their drug
usage, pose a danger to themselves
and/orothersand are unable to recog
nizetheseverityof their owndrugprob
lem.

Thisarticle is being written to address
thesechallengesand to encourageopen
debate about the ensuing issues these
challengespresent.

The next timesomeonetells you that the
problem of chemical dependencyis
worsein the big city whereblacksand
Hispanic groups stalk the streets, give
theni this accurateprofile of the typical
druguserin the UnitedStates.The typi
cal user is male, 18-34 years of age,

white, from a city about the size of
Frankfort,Kentucky,and employed.

In the 1990’s,it isimperative thatrespon
sible membersof the legal professionbe
familiarwith the diseaseof chemicalde
pendency, recognize its signs and
symptoms,and understandthe impor
tanceof earlyintervention. The informed
legal professionalalso needsto under
stand the personalitydynamics of the
diseaseand its relationshipto effective
treatment.

Chemicaldependencyis a diseaseof at
titudes which leads to emotional and
physiologicaldisorders anda deteriora
tion of the spirit.

Thediseaseof chemicaldependencyhas
4 distinct stages:

1. initial usage
2. problemusage
3. psychologicaladdiction
4, physiologicaladdiction.

Although reversible, the diseaseleft un
treatedisusuallyfatal.

The first stageof chemical dependency
is initial usage.Usually after a few ex
posuresto a drug such as alcohol or

marijuana,a person learnsthat "a way to
alter his emotionalor feeling stateis to
use the drug." Althoughno immediate
harm will usually accompanyfirst time
useof many drugs,the beginningstages
aresetfor the diseaseto worsen.

Stage2 of the disease,problemusage,is
often difficult to detectby theuseror an
outsideobserver,especiallyin the case
of marijuanausage.With continueduse
ofthedrug,theperson’sselftalk gradual
ly changesfrom "a way to feelbetter" to
"a goodway to feelbetter." Subtlechan
gesbegin to occurin theperson’sperf’or
mance.Work performancemay slip a
grade. Occasionallying may begin.The
personusuallybegins to be more secre
tive. Suddenand unusual outburstsof
anger begin occurring.Feeling of guilt
and depressionoccur more frequently.
The user may begin violating well-
learnedethical,andlegalstandards.The
user’s ability to be responsible
diminishes.The seedsare firmly estab
lished for the diseaseto becomemore
acute.Furthercompoundingtheproblem
is the reinforcementand encouragement
of other users to continueto engagein
self-destructivebehevjors.

Stage 3 of the diseasebecomesmuch
more obvious to theoutsideobserverbut
is actively denied by the abuser.At the
psychologicaladdictivestage,theperson
is now firmly convincedthat the "only
wayto effectively cope" isto gethigh. In
addition, the person begins practicing a
self-talkof deceptionthat openlydenies
the drugusagewhile castingblameand
responsibility on employers, family
members, and others for current ir
responsiblebehaviors.At this stage a
networkof self defeatingattitudes be
come firmly entrenchedand in some
casesare irreversible.Suicidalideasare
often present.Ability to care for and
sustainoneself is greatly diminished.
Psychologically,theabusercouldbeas
curately described as a walking
psychoticwith a reality orientation.

Stage 4 of the diseaseis physiological
dependency.At this stage,theperson’s
bodyhascometo dependonthepresence

FOUR STAGES OF CHEMICAL
DEPENDENCY
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of drugs. The diseasehas progressed
from an emotionalandspiritual disease
toa diseaseof thebody.Thebody actual
ly cravesthe drug. Irreversible damage
to importantbody organscanoccur or
mayhavealreadyoccurred.Furtheremo
tionalandspiritual deteriorationoccurs.
The abuser at this stageexists,but no
longer lives.

SIGNS AND SYMPTOMS

Thereare many indicatorswhich areex
tremely helpful in determiningwhether
an offender may have reacheda harmful
stageof the disease:

1. Work - The offender developsa nega
tive attitudetoward work. The offender
may frequently miss work and require
repeateddiscipline. Drug users fmd it
difficult to maintaingoodwork habits.

2.School- Theoffender hasdevelopeda
negative attitude toward school. Skip
ping class,suspensionand/orexpulsion
andlower gradesarecommon.Dropping
outof school altogetheris notunusual.

3. Dishonesty- The offender conceals
drug usageand either deniesor mini
mizesit whendiscovered.The offender
may steal from his employer,pad ex
penseaccount,or lie about whereabouts
while on company time.

4. Personalitychanges - The offender
may start usingfoul language,or begin
lying about activities. The offender may
appearmore irritable, having fits of
angeror rage with little or no provoca
tion. The offender may show a loss of
motivation, lowering of ambition, lossof
drive towardgoals,andno questfor ex
cellence.

5. Law-breaking - Traffic violations,
especially DUI’s are a common sign.
Othercommoncrimes arebreakingand
entering, vandalismandrobbery.

6. Physical/Medicalcondition- Personal
groomingand hygienemay deteriorate.
Speechand actions may be detectably
slowed. Gait and posturemay change.
Clothing andhairstylepreferencesmay
change.The offender may exhibit a lack
of vitality, with a needfor excessive
sleepat unusualtimes.Eatinghabitsmay
be altered and weight loss may occur.
Bloodshoteyes,dilatedpupils,talkative
ness, excessiveor inappropriate
laughter,along with slowedspeechand
decreasedcoordinationarenot unusual.
The offender may attempt to conceal
bloodshoteyeswith eye drops. Infec
tionsof the skin and respiratorytractare
common.A chroniccough without ap
parent infection may occur. Extreme
fatigueandweaknessarecommon.The
offendermaycomplainof frequentcolds

or chestpain.

7. Family relationships - Withdrawal
from family relationships are common.
Parentaland householdresponsibilities
areoftenneglected.Spouseabuse,child
abuse,andseveremaritalproblemsare
commonplace.

Chemicaldependencyis a treatable dis
ease. Detectedearly, much physical,
emotional, and spiritual pain can be
averted.

IMPORTANCE OF EARLY INTER
VENTION

It is never too early to intervene, espe
cially in thecaseof a young person.For
while the diseasemay take6 to 14years
to fully develop in an adult, the disease
of chemical dependencyprogressesto
maturity in youngpeoplein a 6 monthto
2 year periodof time. More important,
thediseasealsoeffectstheemotionaland
physicalwell beingof otherfamilymem
bers. And in the casewherethe family
unit consistsof more thanone teenager,
it is not uncommonto fmd the other
children engagingin druguse.

A recent study appearingin the Journal
of the Florida Medical Association,
Volume 71 ,April 1984 reportsthe results
of early intervention treatmentof 314
adolescents.The youth, the studyindi
cates, began using drugs at an average
age of 12 1/2earliest 7, oldest 17, had
useddrugs for 3 1/2years,and were 16
yearsoldonentering treatment.The typi
cal client was a poly drug user, with
emphasisonalcohol and marijuana. Fur
thermore the study stressedthat chemical
dependencyis a progressivediseaseand
spontaneousrecoveryisrare. The study
emphasizedthat the youthdid nothave
to hit bottom in order for the parentsto
seekhelp for the youth; especiallysince
youth at the later stagesofthe diseaseare
more resistantto treatment.

The study also emphasized that the
majority of the youth were doing drugs
for over 2 yearsbeforetheirparentsreal
ized it. In addition, less than 30% of the
parents were aware that their children
were alsoengagingin other criminal as
tivity.

The overall results of this study clearly
suggestedthat early intervention is es
sential in increasing the chancesof
recoveryfrom this deadlydisease.

Excerpt’s from a letter that I received
from a formerclientfurtherreinforcethe
importanceof effective,early interven
tion for adolescents.

"My name is Martha. I’m 14 yearsold.
ThedrugsI didarepot,alcohol and hash.

I did thesedrugsfor 2 years.

I neverreally got drunk or high or any
thing. I did marijuanaabout 10 times,
hashonce.I knewdrugswere wrongand
could hurt me. I did it for acceptance.I
wanted my friends to like me. I didn’t
want them to call mechicken.

WhenIfirst cameinto theprogram,I was
mad.I didn’t thinkI neededit. I thought,
I don’t do many drugs; I don’t have a
problem. I stayed angry for 3 or 4
months,and didn’t try to change or un
derstandmyself.

I had a bad attitude towards my family,
especiallymy dad. Ididn’t think they had
anycontroloverme.I only wantedto do
what I wanted to do, to be with my
friends. Schoolwas a big joke - a place
to go for your social life. I didn’t takeit
seriouslyor do my homework. When I
got bad grades I thought it was the
teacher’s fault. I didn’t respect any
authority.

At theprogram,peoplekept reachingout
to me, helping me to seethat things
weren’tsogreatbefore, that I did needto
changesomethings. I began to realize
that you didn’t have to do a lot of drugs
tobea druggie.With my attitude, I would
have donemore drugs, treatedmy family
even worse.

I saw that my attitude wasaproblem. My
parentsdidn’tdeserveto be treated like I
treated them. I realizedI couldhavebet
ter than I had. I saw that I wouldn’t have
gone anywhere in life becauseI wasso
apathetic all the time. I really didn’t care
about my life or my parents’ life. I only
wanted my way. I never thoughtabout
where it would getme."

EMERGING PERSONALiTY

Understandingthepersonality that emer
gesas a result of the offender using and
abusingdrugs will help clarify many of
thesalientpointsaboutwhat constitutes
effectivetreatmentfor chemicaldepend
ency. The emerging selftalk that forms
the core of a substance abuser’s per
sonality canbe delineated into4 distinct
interrelated layers.

The first and most outer layer of the
personality is called psychologi
cal/physiological addiction. This layer
of the offendersself talk containsaner
roneousbelief that "the only way I can
manage my life is to get high"
psychologicaladdiction. l’his obses
sion is often times reinforcedby a crav
ing for thedrugof choiceif physiological
addictionto the drughasoccurred.

The secondlayerof the personalityis
labeleddenial of feelings and actions.
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This layer of self talk is made up of 5
distinct beliefs that assistthe abuserin
avoiding and honestlyexamining the
realitiesofsustainedusage.Thesebeliefs
include:

1 denial - outright non-acceptanceof
behavior whenconfronted.

2 rationalizations - justifying drug
usage- makingexcuses:"I’m not really
doing that bad especially when com
pared to" ... Everyoneelseis doingit... I
canhandleit".

3projection - blamingothersfor present
circumstancesanddifficulties.

4 wishfulthinking - believing that I am
incontrolof thedrugusageand I canstop
anytimeI chooseto with little effort and
withoutanyone’shelp.

5 magical thinking - I cancontinueto
usedrugswithout any dangerof physi
cal, emotional,or spiritualharm.

Thesebeliefs result in a setof emotional
responses that mislead the user into
believingthat all is well.

The third layer of the personality is
labeled refusal.Refusal encompassesa
distinct setof beliefs that precludes the
abuserfromacceptingthehelpnecessary
to refrain from drugusage.Thesebeliefs
include:

1. indjfference- I don’t really care what
happensto me.

2.self-siq7iciency- I cangetoff drugsby
myself.

3. self-righteous- I alreadyknow howto
getoff drugs.

4. defiant - you can’t make me stop
takingdrugs.

5. rejection - I can’t do it. I’m not worth
it.

6. belligerence- I’ll fight you if you
attempt to stopme from getting high.

Thesebeliefs resultin a setof behavioral
responsesthat significantlyprecludesthe
userfrom acceptingmuch neededhelp
from others and reinforcesthe denial
beliefsthat misleadtheuserinto thinking
that everythingis okay.

At the core of the substanceabuser’s
personalityis a deeplyingrainedsetof
self-destructivebeliefs that may have
beendevelopingprior to drug usage,but
most definitely developedas a resultof
sustaineddrug usage.This fourth inner
layer of self-destructivetalk, consistsof
5 distinct beliefs. These beliefs create
and sustain a set of emotional andbe
havioral responsesbestcharacterizedas

selfishnessand hate.Thesebeliefsmake
it difficult for thedruguser to emitloving
and sharingresponses.Thesebeliefs in
dude:

1. damnation ofself- it’s all my fault

2. damnation of others - it’s everybody
else’sfault

3. tyranny ofshoulds- demandingreality
be different

4. awfulizing - the situation is just ter
rible, insunnountable

5. !can’t standit - thehell with it all, I’ll
just go andgethigh, give up.

This inner layer of self-destructivetalk
makes it challenging for the recovering
offender to refrain from druguseasthese
beliefs continue to foster a set of am-
pleasantemotions e.g.resentment, self
pity, worry that previously were
diminishedby the act of gettinghigh.

While the first 3 layers of the "druggie"
personalityreinforcedthe obsessionof
wanting to gethigh, maintaineda stateof
denial,and created an illusion of safety
resulting in a refusal to askfor or accept
help; layer 4, the self-destructivetalk,
requires the recoveringoffender to ad
dressthe issue,"how do I begin to learn
howto feelgoodnow that I amno longer
getting high." For it is this layerof the
druggie self-defeating personality that
maintains thoughts which can sig
nificantly impair and at timeshandicap
the recoveringoffenderfrom achieving
maximummentalandemotionalhappi
ness.

ELEMENTS OF EFFECTIVE
TREATMENT

Effective treatmentfor optimal results,
for boththe juvenileand adult offender
suffering from the diseaseof chemical
dependency,requiresa long term,struc
turedtreatmentprogramlasting,in some
cases,for as long as 2 years.For most
drug users, it takes a minimum of 4
monthsbeforetheir brain beginsto func
tionnormallyandbeforetheobsessionof
wanting to gethigh diminishes.Penetrat
ing the denial and refusallayersof the
chemical dependent personality takes
months of therapy. Prognosis for
recoveryisminimal,until anhonest,sin
cerewillingnessandreadinessto change
ispresent.Continuedstructuredaftercare
is essential,in order that the offender
might learnhow to managelife without
gettinghighandcontinue to addressself-
destructive tendenciesminimizing a
healthyrecovery.

Treatment needsto be conducted in a
drug free environment,where rules and

expectationsareclearly definedandthe
physical security of the client is main
tained, i.e. meets the basic needsof
food,clothing,shelterand medicalatten
tion. The therapeutic environment
shouldbe freeof physical ajid emotional
abuseof threatandstaffedby counselors
who maintaina positivemental attitude,
exemplify behaviorsof warmth, em
pathy, anddiscipline, and live drugfree
life-styles.Group andindividualtherapy
should be provided that openly and
honestly discussesand confronts fun
damentalculturalvalues.Realitytherapy
andcognitive behavioral therapy, com
binedwith a 12stepprogramofrecovery,
hasbeenproven to be an effective treat
ment milieu. Accessto positivepeerin
fluence is essential,as each recovering
offender must learn accountability to a
group of peers.Family therapy andsup
portive services are also essential in
gredients.

It is critical that offenderscourt ordered
to treatment be required to finish treat
ment or run the risk of contemptof court
charges and eventual incarceration.
Withholding prosecution and/or sen
tencing until treatmentis complete, is
highly recommended.Successfultreat
ment requires that the offender firmly
believesthat no alternative but to change
exists.Fearof incarceration driveshome
the reality and consequencesof the dis
ease and lays the ground work for
developinga willingness and readiness
to change.Defenselawyers, prosecutors,
andjudges couldbestservethe treatment
needsof their chemically dependent
clients, if they would negotiatewith this
fact in mind.

ZERO TOLERANCE

Perhaps thenumberonechallengefacing
recoveringoffenders is having to return
to a societywheredrugs arereadily avail
able, usedby many, and either glorified
or tolerated by most.They must return to
a societywhere zero tolerancefor illegal
drugs and responsibleusageof alcohol
arenon-existent.This is reality for both
the juvenile and adult recovering of
fender.

Twenty sevenyearsago,when I was 15
yeazs of age,I did not have to make a
decisionwhethertousedrugsor alcohoL
The option was simply not availableto
me. In contrast, today,1 out of every 20
young peoplewill have usedpot and
alcohol at leastoncebeforethey finish
the sixth grade.A teenagercan travel to
anycommunity in Kentuckyand within
minutesobtain any drugof choice.

Illegal drug salesin this country exceed
100billion dollarsperyear.Alcoholcon
sumption exceeds50 billion dollars.
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Misuseofover-the-counterand prescrip
tion medicinecontributesseveralbillion
dollars more to total drug sales.Some

‘ authorities now estimatethat Americans
consumeyearly a quarter of a trillion
dollars worth of unnecessary,and in
most cases,harmful drugs. Kentucky is
one of the nation’s largest producer of
marijuana.Alcohol is the most readily
available drug to our youth. Legitimate
controlof alcohol in our stateis insuffi
cient. Fifteen yearolds canpurchaseal
cohol anywhere in the state.

By the time a young personreachestheir
senior year in high school, 90% are
drinking, over 2/3 indicate usageof an
illegal drug at least once,1/3 areregular
users of marijuana, 17% have tried
cocaine,and 5% are getting high daily.
Thesefigures exclude those youth who
droppedoutof schoolbeforetheir senior
year in high school. Usageamong this
group of teenagersishigher.

Furthercomplicating the problem is a
general acceptanceand/or tolerance in
the adult societythat druguseis accept
able behavior. We as on adult society
permit, and, in too many cases,en
courage young people to use drugs
throughour examples andmessages.A
few illustrations will suffice to makethis
point clearer.

In the May 1984 issueof Success:The
MagazineforAchievers,Letitia Baldrige
recommendsto businessexecutivesthat,
whenoffered a "recreationaldrug" at a
businessof social event the mannerly
responseis to say: "No thankspolitely,
in a way that suggestyou mayusedrugs,
but just not that one." Sherecommends
this reply insteadof a more traditional
andemphatic"No thankyou!"

A recentcopy of the cartoon‘Berry’s
World" pictures2 avid sportsfanspaired
off, facing eachother with clenchedfists
yelling, "My super star athlete is less
chemicallydependentthanyours."

In Kentucky, Maysville Mayor Hairiett
Cartmell insiststhat "marijuana could be
made a legal profitable cash crop." A
Fayettecounty lawyer, running for the
governor of the state, seriouslybelieves
that marijuana should be legalizedto "in
sure the farming heritage of our state."
Furthermore, he openlyadmits to having
smoked pot regularly for the past 22
years and then explains: "I’m a respon
sible adult in a free society." Sincewhen
doesbreakingthe law constitute respon
siblebehavior?

Heavy metal and thrashmusic, movies,
televisionprogramsand advertisements
send countless "Do drugs" messages.
And in too many cases, parents are

relievedto learn that their children just
do pot and alcohol.

It isnow estimatedthat between 18 and
30 million youngpeoplein America are
currently being crippled by alcohol and
drug usage. As a society, we are con
tributing to the most massive caseof
child abuse in the history of mankind.
And the tragedy is that these young
people are our own children, grand
children and neighbors.

Members of the legal profession inter
estedin helping the chemically depend
ent juvenile and adult offender, must
strongly advocateandsupport a position
that will no longer accept the use of
illegal drugs in the work placeor in our
homes,and, that will requirethe respon
sible usageof alcohol by thosewho are
of legal age to drink it. Illegal drinking
by teenagerscanno longer be tolerated.

INADEQUATE LEGAL AVENUES

Assumethe following facts.You have a
sonwho is 19 yearsof age.Hestartedhis
drug usage at age 12. He has done al
cohol, marijuana,hash, hash oil, LSD,
valium, rush, and cocaine.For thepast 2
months, hehasbeengettinghighdaily on
cocaine.For the past3 years,hehasbeen
smoking pot daily. He dropped out of
schoolat age 17. He hasnotbeenableto
maintain a job for the last year. He is
often timesbelligerent,sometimesto the
point of being violent. He appearstin-
motivated, hasno concrete goals, and
spendsmost of his daylight hours sleep
ing. Almost every night he goes out
somewherewith his friends.

You, as his parent, seek the help and
advice of a certified chemical depend
encycounselor.Duringa family counsel
ing sessionwith your son,you confront
him about his drug problem and en
couragehim to gethelp. He refusesand
does not enter treatment. "How about
court ordering him into treatment," you
ask? The counselor explains: "In Ken
tucky there is no legal remedy for a
parent to require theirof age sonto enter
treatment."

Threemonths later your sonis arrested
for breakingand entering. You must
hope and pray that the judicial process
will recognizeyour son’s problem and
sentencehim to a treatment facility. Un
fortunately, hisdefenselawyer has little
knowledgeabout thediseaseof chemical
dependency.Shedoeshowever,haveex
cellent knowledge of the legal process.
She is able to pleabargainand get the
young manshock probation.

Two monthslater this sameyoung man
is arrested for drinldng under the in-

fluence. In addition, he also is charged
with manslaughter.His car hit head on
anothercar and killed the driver and 2
small children who were passengers.
Three months later he is sentencedto
spend7 years inthestatepenitentiary.No
drug treatment program exists at the
prison.

In March of 1986,1proposedlegislation
to remedy this situation. House Bill
#785,modeled after legislation enacted
in Florida in 1976,would have enabled
this chemically dependentyoungadult to
be committedfor evaluation and treat
ment to an appropriate facility for a min
imum of 30 days with subsequentcourt
review. Due processsafeguards are
clearly delineatedin the proposedlegis
lation. Unfortunately, this legislation
failed to achieveappropriate support in
theSenatetherebynotbeingenactedinto
law. Existing avenuesto adv3ncethe
sameobjectiveeitherrequirsIchemical
dependentperson to break the law or
declare them mentally incompetent. In
the later case,the person will be court
ordered to a statefacility which has no
provisionsfor the treatment of chemical
l dependentclients.

I encouragethe legal profession to ex
amine this proposedlegislation and en-
courageits enactmentin thenext legisla
tivesession.Whymust wewait forsome
one to breakthe law before we getthem
help for a diseasethatif goneuntreated,
will eventually kill the personand pos
sibly other people?How manyoffenders
currently fill our jails that, if provided
effective treatment,would become
productive,tax payingcitizens.

SUMMARY

Chemical dependencyis a diseaseof
thinking that, if detectedearly, is
treatable and manageable.Membersof
the legalprofessionneedto becomemore
knowledgeableabout this disease.They
needto examinehow they canmore ef
fectively divert chemically dependent
offenders into treatment. Furthermore
the legal professionneedsto advocatea
policy of zero tolerancefor illegal drug
use and demand the responsibleuse of
alcohol. Finally, the legal profession
could help thousands of chemically de
pendentadultsachieverecoveryby en
dorsing legislation that provides for in-
voluntarycommitmentprocedures.

GEORGE R. ROSS,PH.D.
ExecutiveDirector
PossibilitiesUnlimited, Inc.
4514Briar Hill Road
Lexington,Kentucky 40516
606 299-0445
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When RageExplodes,Brain DamageMay Be
The Cause

Two studiesofa total of29murdererson
deathrow in at least4 statesfoundthat
almostall hada seriousbrain injury that
may havetriggeredtheir violence.

"He was a scientist, but he was acting
strange,"said Dr. Stuart Yudofsky, a
psychiatrist whoconsultedon theman’s
case."At work, when something didn’t
go right, he would screamand threaten
his co-workers. At home,if his 4-year-
old spilled some food at the table, he’d
getsomadat her,he’dpunchholesin the
walls with his fist. It wascompletelyout
of character."

For severalyearsthescientistwastreated
by a series of psychotherapists,who
urged him to examinehis childhood for
deep-seatedconflicts that might explain
his rages. Then a psychiatrist prescribed
a sedative.Nothing helped.

Fmally the scientist was referred to a
neurologist,whotracedthe beginningof
the violent outburststo an auto accident
in which the scientist had received a
severehead injury. When the scientist
was treatedwith propanolol, a medica
tion usedto control blood pressure, his
rages stopped.

The scientist’s caseexemplifies a new
advance in understanding explosive
anger: that the most common cause is
braininjury or neurological disease,and
that there arenow medicationsthat can
control it far more effectively than can
the approachesmostcommonly usedby
psychiatrists.

But researcherssay that despite the ad
vance in understandingthe causesof
violent rage, too little attention is being
paid to peoplewho suffer from suchat
tacks, and that as a result they receive
inadequatecare. "The brain basis for
violent rage often goes unrecognized,
and a great many patientswith theprob
lemare being givenimpropercare," said
Dr. Yudofsky, chairman of the depart
ment of psychiatryat the University of
ChicagoMedicalSchool. "This hasbeen
ahugeunsolvedproblemforpsychiatry."

Therageresultingfromneurologicalim

The work on rage bears great sig
nificancefor severalgroups, like the es
timated 4 million peoplein the United
Stateswith Alzheimer’s disease.Studies
have found that about a third of
Alzheimer’s patients have uncon
trollable rages. Inability to handle the
patients’ outbursts of rage is the single
most commonreasongivenby families
ofAlzheimer’spatientsfor sendingthem
to nursinghomesor hospitals.

Apart from thosewith Alzheimer’sdis
ease,one million peoplesuffer brain in
juries eachyear from strokes, tumors or
blows to the head, 180,000of them are
injured inauto accidents.Somedegreeof
constantirritability or explosiveaggres
sion occurs in as many as70% of those
who suffer seriousbraininjury, studies
have shown. For those working with
suchpatients in hospitals,dealingwith
outbursts of anger is troubling and
frightening.

INSIGHTS ON VIOLENCE

Theresearchmay alsooffer insightsinto
somecriminal violence:2 studiesinvolv
ing a total of 29 murderers ondeath row
in at least 4 statesfound that almost all
had a seriousbrain injury that may have
triggeredtheir violence.

"Explosive rage isverycommon,sinceit
canbe a symptomof any malady that
destroysbrain cells," saidDr. Yudofsky.
"And I suspectbrain damageis, by far,
the most frequent causeof theseviolent
outbursts, though no one hasexact num
bers." The new treatments may meana

pairmentisdistinct from ordinaryanger.
It is a suddenandunpredictablestormof
overwhelmingfury that is triggeredby a
trivial eventand that builds into an ex
plosionin an instant. It servesnopurpose
for the person who is swept away and
typically leavesremorseand embarrass
ment in its wake.

HALLMARKS OF
NEUROLOGICAL RAGE

Ragedueto neurological impairment
is typically an over-reaction. It is
usually set off by a trivial event,or
dinary anger by a provocation or
great frustration.

Neurological rage ispurposeless.It
servesnopsychologicalaimor social
goal; anger has a psychological or
socialjustification.

Rage is explosive. It arisesin an in
stant, as though from nowhere; anger
builds.

Rage is out of previous character.
Rageseemsunusual to those who
knew the personbefore the problem
began ordinary anger strikes others
asappropriate.

Ragefeels "alien." People sweptup
by rage are upsetabout it or embar
rassedafterward,feeling they were
not themselves; in ordinary anger,
peoplefeel theywerejustified.

Source: StuartYudofsky
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Signsof Mental Illness Which May Not Be Obvious

Mental illness of great enough sig
nificance to be a factor in criminal
proceedings is most likely to be the
product of a geneticdisorder or brain
damage.It isnotall that uncommonfor
an individual to beexperiencingandto
be influencedby significant mental ill
nessthough he or shemay show little
or no outward sign of bizarrethinking
or behavior. The few or subtle
symptoms which may be identified
either by defensestaff or by mental
healthprofessionalsshould not be al
lowed to bediscounted.Rather, inmost
casesthey will represent the "tip of the
iceberg" regarding the presence of
severedisturbancein an individual. In
caseswhere symptomsofmentalillness
arenot evident prior to initiation of a
mentalhealth examination, other, col
lateral signsnotspecifically symptoms
of mental illness but commonly as
sociatedwith it may be a clue to the
presenceof significantbut hidden men
tal il]ness.Many defendantswill admit
to some of the factors below, which
may signal the presenceof mental ill
ness, when they will not display or
admit to more obvious symptoms of
mental illness. Some of these in
dividuals are so reluctant to admit to
mentalillness that they will risk facing
theelectricchairbeforethey will admit
to symptomsof mentalillnessthat they
havegenuinely experienced.The list of
collateral signs below should not be
considered exhaustive and does not
guaranteethe presence of significant
mentalillness. The presenceof one or
more of thesefactors, however,is fre
quently associatedwith suchmentalill
nessand indicates that further inves
tigation by means of a mental health
evaluationin warranted.

A genetic history of mental illness:
bloodrelatives who-

1.havebeenhospitalizedformental
illness
2. have beenunderpsychiatric care
3. attempted or committedsuicide
4. had severeand prolonged drug

and alcohol problems
5. were incapacitatedand unable to
work and had to be cared for by
family
6. sufferedepisodesof depression.

The defendantcomesto every meeting
carrying a sheaf of legal papers and
seemsoverinvolvedin filing motionsor
researchinglegal strategies.

Thedefendantadmits to:

1. a history of psychiatric care
2.hospitalization formentalillness,
"nerves," or a "mental breakdown"
3. chronic and severe alcohol or
drugabuseproblems
4. a chronic and severe history of
fighting 5. a history of depression,
or suicidalthinking or góstures
6. a history ofmany 5,6, or more
marriages.

A violent/major crime with no prior
criminal history.

Any of a series of factors which may
produce or be related to brain damage.
Someof thesefactors include-

1. ahistory ofheadinjuryfromsuch
things asfalls from buildings, auto
accidents,blows to the head with
boards or baseball bats in fights,
severechild abuse involving head
beating
2. uncontrolled highbloodpressure
3. poorly controlled diabetes
4. stroke or heart attack
5. cardiovascular surgery
6. major surgery often seenin con
junction with some other factors
describedabove
7. severepoisoning
8. near drowning requiring resus
citation
9. chronic and severealcohol or
drugesp.cocaineor amphetamine
abuse
10. birthtrauma
11. premature birth
12. a lengthy period of high fever
104degreesor more, particularly

if it requiredhospitalization
13. a personalor family history of
seizures
14. chronic and severepulmonary
diseasee.g. emphysema,chronic
obstructivepulmonarydisease

A suddenonsetof criminal and/ordrug
abuseactivity late in adolescenceor in
the 20’s after a benign prior history.

An odd reluctance to divulge even
seemingly harmless information about
themselves.

An unwillingness to consider a plea
offer under circumstanceswhere con
viction appearsto be almost inevitable
fmgerprint evidence,eyewitnesstes
timony, confessions,etc. and where
sentencingfor conviction is likely to be
harsh. Notean inability to accountwith
rational reasonsfor theunwillingnessto
consider the plea offer.

A consistentlyhostile, argumentative,
or angry defendant under circumstan
ceswhere there is no apparentreason
for this reaction.

A defendant who seemsunwilling to
contribute information to defenseplan
ning, who seemsuninvolvedanddisin
terested,particularly with seriouschar
ges.Similarly, defendants who are
vagueand inattentive in theirresponses
to questions seekinginformation for
defenseplanning or who are persist
ently unable or unwilling to accountfor
significant evidence against them,
seemingly entertaining the "magical"
belief that this evidenceis unimportant
or will somehow in an unspecified
manner be prevailed over.

Dr. Robert M. Berland, Ph.D.
5239South Dale Mabry, Station 3003
Tampa,FL 33611
813 254-3551

Roberthasa criminalforensicpractice
that in thelast3-4yearsapproximately
90% has’beenspentin forensicevalua
tion ofhomicidedefendants.

fresh start on life for people who have
sufferedfrom theattacksof’ rage.

Otherexpertscautionthat there aremany
casesof explosiverage that cannot be
explainedby braindamage."There area
large group of peoplewith brain damage
who do not have explosiverage, anda

sizablegroup of peoplewith rage who
have no brain injury," said Dr. Gary
Tucker, chairman of the psychiatry
department at the University of
Washingtonmedicalschool.

Even so, brain damage is increasingly
being recognizedasa causeof theprob

1cm. Dr. Louis J. West, chairman of the
psychiatry department at the medical
schoolof the University of Californiaat
LosAngeles,said,"The numberofcases
where brain damageexplains in an ex
plosiverage isnotsosmall aswe usedto
thinks
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In somestudies,up to 70% of thosewith
outbursts of rage were found to have
neurological damage. A University of
Pennsylvania study of 286 psychiatric
patientsprone to unprovoked attacks of
rage found that 94% had somekind of
brain damageThe causeranged from
headinjuries and stroke to encephalitis
and Alzheimer’s disease.

DEATH ROW

Like violent psychiatric patients, violent
criminals havealsobeenfound to havea
disproportionate share of brain injuries.
For example,ofthe 29 deathrow inmates
all were found from hospital records or
neurological tests to have had a head
trauma, ranging from falls from treesin
childhood to regularbeatings.

"There isno question that much violent
crime can be traced, in part, to brain
injury, especiallyin criminals who are
repeatedly violent," said Dr. Dorothy
OtnowLewis,apsychiatristat NewYork
University Medical School, who con
ducted the researchon death row in
mates.

But Dr. Lewis saysthatbraininjury alone
is not likely to provoke such intense
violence."The most lethal combination
is a history of neurological damage and
abuse in childhood," said Dr. Lewis.
"When you have a kid who has some
organicvulnerability,like a braininjury,
and you add being raised in a violent
household,thenyou createa very, very
violent person."

Herconclusionsstemfrom a studyof 95
boyswho were studiedat a Connecticut
correctionalschool in the late 1970’s,
then were tracked 7 years later using
recordsof their subsequentarrestsmain
tainedby statesandthe Federal Bureau
of Investigation.

Those who, as teen-agers,showed no
sign of neurological problems or
childhood abusehad not committed a
violent crime as adults. Thosewho had
somebrain impairment, or who had been
abused in childhood, committed an
averageof 2 violent offenses.But those
who had both brain impairment and an
abusefamily history hadcommittedan
averageof S violent crimes. Nine who
had beenconvicted of murderwere in
this category.

AVENUE FOR CRIMINALS?

Expertsin law and psychiatrydoubtthat
the findings suggestan avenue for
criminals to evadepunishmentfor
violent crimes. "Being swept away by
emotiondoesnotmeanonedidnotknow
rightfrom wrong," saidDr. ParkDicta, a

psychiatrist in Newport Beach, Calif.,
and formerly a professorof law and
psychiatry at theUniversity of Virginia.

Nevertheless,hesaid,"It is legitimate to
bring up a brain impairmentat sentenc
ing to mitigate the blame for the defen
dant andso get a lessersentence."And,
he said, it was becoming increasingly
common for defenselawyers to raise
neurologicalproblemsin their clientas a
defenseof last resort when there is no
other signof mentalillness.

Injuriesto certainpartsof thebrain,such
as the frontal areasof the cortex, are the
most likely to result in attacksof rage,
researcherssay.Accordingto onetheory,
thesebrain areas ordinarily control ag
gressiveimpulsesthat originate in lower
braincenters.Whenthecontrolling areas
are damaged,the inhibitions disappear,
allowing rage to be expressedfreely.

For that reason,a new diagnosis,a "dis
inhibited type" of dementia,has been
proposedfor inclusion in thenextedition
of the official psychiatric diagnostic
manual. "There is good evidence that
explosiverageis one signof a disinhibi
tion syndrome," said Dr. Tucker, who
headsthecommitteestudyingsuchnew
diagnoses.

UNIQUE SYNDROME

Dr. Yudofsky,on theother hand,leadsa
group of psychiatristswho argue that
explosive rage marks a unique
psychiatricsyndromein itself and that a
specifictreatment innow availablefor it.

Dr. Yudofsky said that most patients
treated for explosive rage were being

given the wrong medications. "The
majority of thesepatientsareprescribed
sedativeslike heavytranquilizersor an
tipsychoticmedication," he said. "You
seepatients in hospitals looking like
zombies. They’ve beenoversedatedto
keepthemundercontroL"

One of the most promising new treat
ments for rage is propanolol, a beta-
blocker more commonly used to treat
hypertension that has none of the
debilitatingsideeffects of the sedatives.

In a studypublishedin the spring issue
of The Journal of Neuropsychiattyand
Clinical Neurosciences,Dr. Yudofsky
andcolleaguesshowedthatthedrugwas
highly effective in calmingragein white
rats.

Theresearchersfirst made lesionsin the
rats’ brainsin a procedurethat "creates a
veryviolentrat," Dr. Yudofsky said. The
researchersthenput therats on a device
that delivered a shockto their feet.

When the rats werepaired,they attacked
each other 4 out of 5 times when the
shockwas applied.But after they were
given injections of propanolol, they at
tacked only about 1 inS times, or at the
samerate asbefore the operation.

DRUG’S USEFULNESS

A numberof studiesin humansalsosug
gesttheusefulnessofpropanolol. Oneof
the most recent, reported at the meeting
ofthe AmericanPsychiatric Association
in May, was conductedby Dr. Jonathan
Silver, director of neuropsychiatry at
Columbia PresbyterianMedical Center
in New York City.

That studyuseda group that is amongthe
hardest to test: 21 patients whose
violence has kept them in the locked
ward of a psychiatrichospital for an
averageof 10 years.Overall,there wasa
50% reduction in the numberof angry
outbursts,from an averageof 1 incident
a day, to 1 every other day. In 7 patients
the reduction was greater than75%.

In addition to propanolol, other medica
tionshaveshown promisefor controlling
rage. Most mute the activity of
catecholaminesor serotonin, brain
chemicals involved in emotions like
anger. The other medications include
lithium, usedto treat manic-depression
buspirone,usedto treat anxiety;andcar
bamazepine,usedto control seizures.

DANIEL GOLEMAN

Copyright 1990by The NewYork Times
Company.Reprintedby permission.
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PsychologicalExperts

What is the difference between a
psychologist and a psychiatrist? In some
circles the answer to this question is
"about $50,000a year."ButMarc Risman,
of Las Vegas,suggestedto attendeesat a
sessionsponsoredby theGeneralPractice
Sessionthat the crucial difference,from
theviewpointof a criminalpractitioner, is
that a psychologistis generallymore use
ful than a psychiatrist as a witnessat a
criminal trial.

First, a psychologist’spost-graduatetrain
ing, which centers entirely on the social
scienceof mental health,is at leastequal
to if not better than the training of a
psychiatrist,Rismansaid. In the second
place, the speaker pointed out,
psychologicalexaminationsarebasedon

, standardizedtests. This feature, he sug
gested,makes a psychologist’stestimony
less vulnerable to rebuttal than the tes
timony of a psychiatrist. Opposingcoun
sel can minimize a psychiatrist’s tes
timony by asking "this is only your
opinion, isn’t it, doctor?";in contrast,the
test results obtained by a psychologist
should be essentiallyequivalent to the
results obtained by any other
psychologist. A third point in
psychologists’favor is that they are less
apt to use technical terms than
psychiatristsand therefore communicate
bettertojuries.

Risman suggestedthat even when a
psychiatristisused,a psychologistalsobe
employedto interpretfor thejury whatthe
psychiatristsays.It is thepsychologist,the
speakersaid,who canlay the foundation
for the jury, show tests results, andgive
thejury somethinghardto takebackto the
jury roomwith them.

Turning to the question of choosing a
psychologist,Rismanstressedthe inipor
tanceof a goodworking relationshipbe
tweencounseland the expert. Also, the
expert must be comfortable in the
courtroom, must understand the legal
process,and must be able to think quickly
onhis or herfeet.Willingnessto learnnew
subjectmatterswould also appearto be
important,for Rismansuggestedseveral

times that counsel ask their favorite
psychologist-expertsto read up on new
areas.

In preparinga psychologistto give tes
timony, it is particularly critical to have
the witnessready to respond to cross-ex
amninationconcerningthe accuracyof the
test results, Risman noted. Opposing
counselmay pressfor the expertto label
the accuracywith a percentage, but no
matter how much the prosecutor presses,
a percentageshouldnotbe given, Risman
said.

Rismansaid psychologistscanbe useful
in all juvenile trials and at criminal trials
involving offensesof adults against
children.In additionto testi1ingat trial,
psychologists’ input at the pretrial and
post-convictionphasescan alsobe help
ful. Referringespeciallyto casesinvolv
ing mandatoryadult-courttrials ofyouths
chargedwith seriouscrimes,Rismansaid
that extensivepretrialpsychologicaltest
ing, along with meetings in which the
psychologistas well as defensecounsel
faces the prosecutor and perhaps the
judge, can be invaluable. The
psychologist’staskat suchmeetingsis to
hlln’ani7e the defendantby showinghis
psychological problems and thereby

reduceor minimizetheperhaps-grislyna
tureof the crime.

At the timeof sentencing,whether after a
trial or a plea bargain,it canbehelpful to
usethepsychologistin finding theproper
placementfor thedefendant,Rismancon
tinued.For this purposethe psychologist
should becomefamiliar with parole and
probation officials and apprisethem ofthe
defendant’scharacteristics;similarly, by
workingwith thewardenoftheprison,the
psychologist can prepare prison
authorities to send the defendantto the
most appropriateinstitutionwith the best
treatmentprogram.

Rismanmade clear that he advocatedthe
use,when possible,of privately retained
mental healthexpertsrather than those
providedby the state. The latter canbe
"extremely gun shy" about recommend
ing relatively lenient dispositions if
similarrecommendationshavegoneawry
in previous cases.

Rismanalso discusseda non-testimonial
useof mental health professionals: their
useinjuryselection.An expertis inevitab
ly better than a lawyer at reading a
prospective juror’s body language and
other indications of the desirability of
having the person on the jury, he said.
Whenaskedhow to explainthe expert’s
presenceduringvoir dire,Rismansaidthe
venirememberswould simply be told that
thepsychologistis a "colleague" whowill
be sitting with counselduring jury selec
tion and at the beginningof the case.In
responseto anotherquestionhe addedthat
it is usuallynot costeffectivetop the
psychologistin thecourtroomduring the
entire trial. He suggested,however,that a
visit by the psychologistto the trial could
be helpful if counselthinkshe or she is
having trouble communicatingwith the
Jury.

Reprintedwith permission from Criminal
Law Reporter,Vol. 45,p. 2396 August
30, 1989.Copyright 1989by The Bureau
of National Affairs, Inc.
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ASK CORRECTIONS

TO CORRECTIONS: Parole

SECTION13, KENTUCKY
CONSTITUTION
No personshal4for the sameof
fense,be twiceput in jeopardyof
his life or limb, nor shall any
man’spropertybetakenorapplied
to public usewithout the consent
0/hisrepresentatives,andwithout
just compensationbeing pre
viouslymadeto him.

In theFebruary,1988 issueof TheAdvo
cateyou listed the membersof theKen
tucky Boardof Parole,couldyou please
updatethat list?

TOREADER:

There are 7 memberson the Kentucky
Board of Parole andthey currentlyare:

Chair - JohnC. Runda
Member -- Vacant
Member- JamesGrider
Member--Phillip Hazle
Member--LanyR. Ball
Member-- Lou Karibo
Member-- Phillip Baker

TO CORRECTIONS:
I havehad a numberof clients talk to me
about their inmate file. What does an
inmatefile contain?

TO READER:
In order to maintain an organizedand
accuraterecord for each inmate incar
ceratedby theKentucky CabinetofCor
rections,a masterfile is constructedand
maintainedfor all written materialsper
tinent to the individual case.Thismaster
file will be maintained in the institution
currently housing the inmateandwill be
transferredwith theinmateasheprogres
sesthrough the institutionalsystem.

Inmatefiles maintainedat eachinstitu
tion are divided into 6 major sections.
These sections are provided to make
specificinformationreadilyaccessibleto
all thosewho areat liberty to view these
files. All material placed in thesefiles
will be filed in one of the following 6
categories:

PAROLE INFORMATION: Thissec
tion will containall materialspertaining
to parole which include:

ParoleBoardActions
ParoleReports,Plans, and Certificates
EmploymentPlacements
ParoleViolationWarrants
Information relating to Revocation of

PROGRAM PROGRESSION:
Material relatedto an individual’s pro
gram progressionin referenceto clas
sificationwill include:

Pre-SentenceInvestigations
Psychological/PsychiatricEvaluations
Academic/VocationalSchool Progress
Reports
ClassificationInformation
FBlSheets

MOVEMENT INFORMATION:
Material in referenceto an individual’s
movement into or out of the institution
will include:

Transfer Recommendation and
Authorization Forms
Information related to Furloughs

CUSTODY/DISPLINARY INFOR
MATION: This section contains all
material relating to an inmatescustody,
record of discipline, and adjustment
duringhis institutionalization.Examples
of forms containedin this section in
clude:

Order for Appearance of Prisoners
Detainers
PhysicalIdentificationForms
IncidentReports

MISCELLANEOUS INFORMA
TION: All miscellaneousinformation
and material not relative to one of the
other five specificcategorieswill be filed
in this section.Examples of material
filed in this sectioninclude:

Academic/Vocational School Diplomas
receivedduring incarceration
Property and/or Money Receipts
Letters andCorrespondencenot pertain
ing to Parole
Work Reports
GoodTime Restorationand Awards

ADMISSION, TIME, AND SEN.
TENCE DATA : This sectioncontains
all materialsrelatedto admission,sen
tence,or time computations. Examples
ofmaterialscontained inthissectionwill
include:

Sentencingin Kentucky

This regularAdvocatecolumn respondsto
questionsaboutcalculationof sentencesin
criminalcues. KarenDeFew is the Cor
rections Cabinet’sOffenderRecordsAd
ministrator.For sentencequestionsnot yet
addressedin this column,caliKarenDeFew
502564-2433or Dave Norat, 502 564-

8006. Send questionsfor this column to
Dave Norat, DPA, 1264 Louisville Road,
Frankfort,KY 40601.
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CommitmentOrders
CourtOrders

i, ResidentRecord Card
Notice of Discharge

Only materialspertaining to the six
categorieslisted above will be main
tained in the inmatesmaster file.

To CORRECTIONS:
Whatcana client review from theirfile?
What procedure do they follow in order
to makesuch a request?

TOREADER:

Inspectionof State Agency Recordsis
governed under KRS Chapter 61.872
through61.884which deals with Open
Records.At present, the Kentucky Cor
rections Cabinet is attempting to revise
the list of materials available, to include
informationthat has beenmade part of
an institutionalfile sincethe original list
waspublished.

KAREN DEFEW
CorrectionsCabinet
Offender Records Administrator
StateOffice Building, 5thFloor
Frankfort,KY 40601
502564- 2433

DPA New Attorney Training

DPA iscommittedto insuringthat ournew attorneyshave thebestpossiblelitigation
skills andlegalknowledge. Training is a meansof continuing to ensurewemeetour
duty of advocacyon behalfof indigentcitizensaccusedofcrimes.On September4,
1990 - October5, 1990our attorneys received4 weeksof focusededucationbefore
beginningto representclients. The new attorneyswere givenfeedbackfrom veteran
attorneys during practical application ofthe skills andinformation learned. The new
attorney trainingwasfollowed severalweekslater with the 1990DPA Trial Practice
Institute, October 28- Nov. 4. which is an intensiveweekof trial skills practice.

Our NewDPA Attorneys

Debbie Bailey is a 1990graduateof the Universityof KentuckySchoolof Law. Shejoined the
Hazard office.
Jim Chamblissis a 1989graduateof the University ofDenverCollegeof Law. Bill Donaldson
is a 1990 graduate of the ValparaisoSchoolof Law. They joined theMoreheadoffice.
TeresaGray isa 1990 graduateof the Universityof Kentucky Collegeof Law. Shejoined the
Somersetoffice.
Donna Hale is a 1990 graduateof the University of Kentucky Schoolof Law. She joined the
Stantonoffice.
Harolyn Howard is a 1990 graduateof theUniversity of OklahomaSchoolof Law. Shejoined
the Pikevilleoffice.
DilissaMilburn is a 1990 graduate of the Universityof Kentucky Schoolof Law. She joined
the Hopldnsvilleoffice.
Bob Sexton is a 1990 graduateof the University of Kentucky Schoolof Law. John Westis a
1990 eraduateof the Catholic Universityof America.They joined the Somersetoffice.

StartingSalaries

In 1974, beginning attorneys with DPA receiveda salaryof $11,400.New
attorneys now make$21,600,yet that is still $3,567 less than the average
salary of the 7 surrounding states.U of L graduateson the averagemake $35,
482 andU of K graduateshave an averagesalary of $32,439.

Vacancies

Despitethe influx of new attorneys, DPA hasthe following vacanciesin the
field offices: Hopkinsville 1 LaGrange TS 1 Pikeville 1 Hazard 2.

NewAttorneys: Left to rig* DebbieBailey, Harolyn Howard, Dilissa Milburn, DonnaHale,
Bob Sexton,Bill Donaldson,TeresaGray, JimChambliss,JohnWest.

1990STARTING SALARIESFOR
PUBLICDEFENDERS

7 SURROUNDING STATES
AND KENTUCKY

1. West Virginia
2.Ohio
3. Missouri
4. Virginia
5. Illinois
6.Tennessee
7. Indiana

325,000-28,000
$26,936
$23,220
$27,000
$25,536
$25,000
$23,478

Averagefor
7 Surrounding
States $25,167

Kentucky
i of iuiy 1,1990

$21,600
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BOOK REVIEW
Convicted:NewHopefor EndingAmerica’s Crime Crisis
Charles Colson& Daniel Van Ness
CrosswayBooks
Westchester,Illinois 60154
$5.95 paperback

"We Need Criminal Justice Reform,
...Tbe Current System Does Not
Work."

These words describethe state of the
criminal justice system in Charles
Colson’s and Daniel Van Ness’ book,
Convicted: New Hope for Ending
America’sCrime Crisis.

After spendingtime in a federal prison
due tohis Watergate convictionsCharles
Colson is now 180 degreesfrom his get
toughoncrimestatementswritten asspe
cial counselto Richard Nixon.

To makethepoint that ourjusticesystem
is in a crisis, Colsonlays down the facts:

* 1. Nearly half of the people now in
prison nationwideare therefor non
violentoffenses.In Kentuckythatfig
ure is 42%.’

* 2. U.S. Departmentof Justicefigures
indicate that it costs an averageof
$80,000to builda maximumsecurity
cell. The cost was $70,000a cell to
build the EasternKentucky Correc
tional Complex [EKCC], a medium
security prison in Morgan County,
Kentucky.’

* 3. The averageannualcost to housea
maximum security prisoner is
$15,900. Kentucky’s annual maxi
mum security prisoner cost is
$16,199.’

* 4. Statepnsonsoperatebetween105 to
120%ofcapacity. In KentuckyforTY
91 prisonswere133% of capacity.

* 5. Last federal fiscal year state and
federal governmentsspent almost 5
billion dollars building new prisons.
Kentucky’snewestprisonEKCCcost
72 million dollars.The 1990-92bien
nial budgetfor the Kentucky Correc
tions Cabinet is 421.4 million dol
lars.’

* 6. Overthe next 10 yearstheNational
Council on Crime and Delinquency
forecaststhat prisonpopulations will
increaseby 50%. Kentucky’s Con’ec
lions Cabinet prqjects a 58% prison
populationinoreaseby 1999.1

* 7. Prisons can’t be built fastenough.
Prisons will still be overflowing

regardlessof how many are built.
Kentucky’s Corrections Cabinet
prqjects 4,200 prisoners in controlled
intake [local jails] for 1999 dueto no
prisonbeds.Even taking into account
presentand plannedprisonconstruc
tion throughFY 1992.’

Colson’sreasonwhy our justicesystem
is in crisis is becausecrimeis presently
viewedasanact againstthestateandnot
against the victim. This was not the
Biblical and early historical focus. Col
sonadvocatesa change from the current
focus which is "...why did offenders
break the law, and how could they be
punishedso that they would not do it
again?"back to the Biblical focus,which
is the victim.

The Biblical basis for Colson’s 180 de
greeturn is foundin the Hebrewword
Shalom, commonlytranslatedas peace.
Usedin the Biblical context:

"Shalom meant the existenceof right
relationships, harmony, wholeness,
completeness.It characterizedthe ideal
relationshipbetween individuals, the
community,and God. ...Crimedestroyed
Shalom.Offendersbroke the harmony
that was to existbetweenthem andtheir
victim, the communityandGod." p. 49.

The act to right the wrong was not to
throw the offender in prison but ",..to
restore the right relationship - Shalom -

between the parties." Restitution in
Hebrew, Shiliwn was essentialto this
process.

From this Biblical perspective comes
Colson’s proposed new approach to
criminal justice, Restorative Justice.
This approach"...seeksto repairwounds
causedby crime as it seeks to prevent
new crimes from being committed."
Restorative Justice is basedon 3 prin
ciples:

1. Crime causesinjuries that must be
repaired.

2. All affectedparties must be in
cludedin the responseto crime.

3. Government and local corn-

munities must play cooperativeand
complimentaryroles.

With the proposal of this approach and
the realization that "...the ‘get tough’
policy on crime fails on the very counts
on which it is defended- deterrence and
incapacitation." Colson and Van Ness
urge citizensto becomeinvolved in the
reform of our criminal justice system.
One way they advocate is to become
familiarwith criminal justice issues.

To do this they suggestthat one should
read their book Convicted as well as
newspapers,contact public andcorrec
tions officials, state representatives,
communityandvictim serviceprograms.

Colson’sandVanNess’bookConvicted
and its new hope of RestorativeJustice
for ending America’s crime crisis is a
quick way to become informed 111
pagesof the crisis we arenowfacing.

Whenyou getpast the religiousperspec
live of thebook, Colsonis right on point
by stating that a new approach to the
criminal justice crisis in America is
needed.His approach of RestorativeJus
lice is not far from the Department of
Public Advocacy’s Alternative Sentenc
ing Programthoughcoming at it from a
different historical document.The Bible
versustheConstitution.

DAVID E. NORAT
Director
DefenseServices
Frankfort

SOURCES

tFacts and figures obtained from the
Kentucky Corrections Cabinet.
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PUBLIC DEFENDER BOB CARRAN GIVEN
PRESTIGIOUS NATIONAL AWARD

ROERTW. CARRAN, who hasheadedup
theKentonCountypublic defenderprogram
since 1971, has been awardedthe National
Legal Aid and Defender Association’s
NLADA prestigiousnational Reginald
Heber Smith Award. Headquartered in
Washington,D.C.,NLADA is a25,000mem-
ber national organization dedicated to,
developingandsupportinghigh quality legal
help for America’s poor.

The "Reggie" Award recognizesdedicated
serviceandoutstandingachievementsof an
attorneywhile employedby the organization
sup ming suchservices.Thisawardisnamed
for the formercounselto theBostonLegalAid
Sociotyandtheauthorof JusticeandthePoor,
published by the CarnegieFoundationin
1919.Carran wasnominatedbyEd Monahan,
AssistantPublicAdvocateand DPA’s Direc
tor of Training, for Bob’s 19 year public
defendercommitmentto equaljustice.

In announcingthe Award, F. William Mc
Calpin, Presidentof NLADA told Bob, "your
commitmentis evidencedby your unflagging
pursuitof adequatefunding for the Kenton,
Gallatin,BoonePublicDefenderSystem;the
developmentandtrainingof attorneyswithin
the System; your tireless advocacyfor in
digents accused of crimes in many areas-

from the courtroomto the committeeroom;
and your exemplarywillingnessto shareyour
experienceand expertisewith your col

* leagues.NLADA salutesyour achievements
anddedicatiqntothecauseofequaljusticein

* America."

The Award was presentedon Friday, Novem
ber 16, 1990 at the Awards dinner at
NLADA’s 68th Annual Conference,which
had the theme, "A New Decadefor Justice."
In presentingCarranthe Award beforethe 600
conferenceattendees,Monahan said, "Bob
Carranis acommonpersondoing the uncom
mon. Bob’s administrationof themanyKen
ton Co.public defendershasassured zealous
representationof thousandsupon thousands

* of indigent clients accusedof crime. Day in
and day out for the last 19 yearsCanan’s

* leadershiphasbreathedlife into the individual
guaranteesof our Bill of Rights. lie is an
Officàr of ourBill of Rights. He is a Bill of
RightsEnforcer."

In acceptingtheAward, Carran expressedhis
appreciationto the scoresof Northern Ken
tucky attorneyswhohave,underhis guidance
over the last2 decades,worked for unfairly
low compensationon behalfof poor clients,
andhe argued asto costasidethe Ivan Boskey
value of greed and return to President
Kennedy’sserviceto ourpoor.

Kentucky’sPublicAdvocate,PaulF. Isaacs,
has known Bob Carran since 1973 when
Isaacsfirst caineto the Departmentof Public
Advocacy. "From that initial acquaintance

until now," Isaacssaid, "I have been con
tinually impressedwith Bob’s dedicationto
his clients andto insuring that his program
provideseverycitizenneedingthe servicesof
a lawyer not only getsa lawyer but receives
the bestrepresentationpossible.Since1984,1
have had theopportunityto work with Bobin
his roleas a memberof the Public Advocacy
Commissionandmy admirationcontinuesto
grow.His commitmentisaninspirationto all
of us and I think that it is extremely ap
propriate that he receive the ReginaldHeber
SmithAward for his dedicationto equaljus
tice for all."

Knowing that adequatecompensationof at
torneys is necessaryfor adequaterepre
sentation, Bob strenuouslyworkedin 1988 to
have the fiscal court orderedto adequately
fundGregoryWilson’s capitaldefense.In the
wakeofWilson’s case,Carranhassuccessful
ly obtainedadequatehourly ratesfrom the
fiscal court, especiallyin complexcasesand
capital cases. In Kentucky, Bob is in the
forefrontof insuringthat the fiscalcourtmeets
its obligation to adequatelyfund indigent
defense.This battleto obtainfair fundinghas
beenwagedby Bob with significantpersonal
and financial sacrifice. His messageto the
public hasbeenclear: resolutions of conflict
betweenthe treasury and the fundamental
constitutional rights of the individual poor
accusedmustbe in favor of the individual.
Reflectingon Bob’s work, William R. Jones,
Chairman of Kentucky’s Public Advocacy
CommissionandProfessorof Lawandformer
DeanofChaseLawSchool,askedus to "keep
in mind that the job of Kenton Co. public
defenderadministratoris not afull-time posi
tion, and pays very little for the effort that is
required. Without a doubt, his private law
practice, the main-stayof his existence,has
sufferedfrom the amountof time he devotes
to public defenderwork, and from the many
battles he hashad to fight in the local courts.
Yet, with agentlemanlydemeanor,he persists
in his quiet andefficient way todoajob which
very few would want."

Recognizingthe consequencesof Bob’s local
and stateleadershipin delivering legal ser
vices to the indigent accused,William T.
Robinson HI, Past Presidentof the KBA ob
served,"Bob’s commitment to public ad
vocacyhas, from time to time, put him in
direct conflict with political leadersin the
communitywhoseprimaryconcernmustbe
the governmentbudgetswhich are generally
underfundedby taxes."

"Herein NorthernKentucky,"Robinsonsaid,
"Bob Canan has fought long andhard for
increasedfunding of public advocacyby the
local FiscalCourt,especiallyin capital cases,
Whenotherswouldhave ‘backedoff’ because
of socialor community cynicismabout the

real worth of communityfundedlegal repre
sentation, especially for those accusedof
hdnous crimes, Bob hasbeena persuasive
and persistent‘advocate’for the poor of our
community. He hascontributedsubstantial
amountsof time andtalent in this effort and
has receivedlittle or nocompensationfor his
efforts."

Bob Ca±ran and Philip Taliaferro havetried
severalcasestogether. Carran was leadcoun

* sd in the O’Donnell and Dunn murder cases.
In 1980,a jury acquittedO’Donnell on the
basisof temporary insanity, eventhough he
shothis ex-wife 25 times. This was the only
jury acquittal for insanity in the history of
NorthernKentucky.

In 1990,Carran andTaliaferm obtainedan
acquittal for JacquelineDunn,a womanac
cusedin the killing of herhusband.The basis
for this jury verdict wasnarcolepsy.Accord
ing to Taliaferro, this was the first andonly
jury acquittalfor narcolepsyin the history of
this country.

"Bob Carranis abrilliant trial attorneyand a
great assetto this community,"accordingto
Taliaferro."He is thebestcriminallawyerwe
havepracticingin NorthernKentucky,andwe
have him to thankfor our PublicDefender
System."

Public defenderwork takesalótoutofpeople.
Most public defendersdo not last 19 years.
Thereare fewpublic defenderadministrators
in this country who have kept at it for that
long. Bob standsout as a model to the nation
as someonewho is willing to servetheneeds
of othersand to do what is right even at great
personalcosts.

Reginald HeberSmith beganhis 1919 book,
Justice and the Poor, recognizing that
‘freedomand equalityof justiceareessential
to a democracyandthat thedenialof justice
is the short cut to anarchy." It is therefore

* fitting as we approachthe 200th anniversary
of our Bill of Rights for us in the nameof
ReginaldHeberSmith to honor Bob Carran’s
serviceof thepublic in thedefenseof thevery
valueswhichdistinguishthiscountryfromall

* othersandwhich insureour democracy-our
fierceprotectionof individualliberties for all
peopleno matter their means.
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FUTURE SEMINARS

Mark Your Calendars

1991

ICOPA V
TheFifth InternationalConferenceonPenal
Abolition ICOPA V is a place where
reformers,activists andacademicianscome
togethertoengagein dialogue,andto create
agreaterunderstandingof whatwe can do
about crime, other than imprisoning and
ponishingoffenders.Crime andpunishment
areaform of civil war.TheFifth Conference
will bring together the people and groups
representingthe international civil peace
movement.This Conferencewill beheldMay
21-25, 1991 in Bloomington,Indiana. For
more information, contactHal Pepinsky at
Criminal JusticeDepartment,Indiana
University, Bloomington,Indiana47405.

19th ANNUAL PUBLIC DEFENDER
CONFERENCE
June2-4, 1991
Quality InnRiverview
Covington,KY
502564-8806

DPA DeathPenalty
Trial PracticeInstitute
Nov.3-8,1991
KentuckyLeadershipCenter
Faubush,KY

PAROLE CONSULTANT TO ATTORNEYS

If you have a client scheduledfora ParoleHearing, you needto maximize
his chancesof obtainingParole.I have the expertiseto assistyou in helping
your client.

* -ParoleHearing-Preparationfor
-PreliminaryParoleRevocationHearing
-FinalParoleRevocationHearings
-SpecialParoleRevocations
-Sentencing-What is Bestfor Parole
-PleaBargainingon CurrentCharges-The Effect on Parole
-SpecialConsiderationsin Sex-RelatedOffenses

My ExperienceIncludes:
* Past Memberof KentuckyStateParoleBoard

* Assistedin thepreparationof currentKentuckyParoleBoardRegulations.

* Seminarsonsexualoffendertreatmentandparoledecision-making.

Education:
* Bachelorsof Arts Degreein Political Science

* Associateof Arts Degreein Business
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