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IN ISSUECELEBRATING OUR RIGHTS

1991 is a significant year for us. We
celebrate the 200th anniversaryof our
United StatesBill 0/Rights,and the 100th
year of our Kentucky Bill of Rights.
Throughout1991 TheAdvocatewill run ar
ticles to celebratehow the Bill of Rights
distinguishesourcountryfrom all others.

Judge Miller’s article commemoratesThe
ForgottenFounding Father, GeorgeMason,
andhislastinglegacyastheFatherofc*rrBiIl
ofRights. Mason’spersonalcrusadeto in
sure a government that guaranteed in
dividual libertiesis one that lives todayand
definesus asanationof freedom.

Defenselawyershaveanenomiouslyimpor
tent duty to maintain and fuxther promote
Mason’slegacyby advocating the applica
tion andexpansionofourBill efRightswhen
representingindividual clients accused of
crime. In manywayswehavefailedto fully
meetthis challengeovertheyears. especial
ly in our failure toadvocateKentucky’sBill
ofRights. ErnieLewis’ magnificentarticle
calls us to renew our efforts to urge
Kenwcky’sSecticatl0bcappliedintheccn-
textof its sichhistory.

Empowered by the valuable insights of
JudgeMiller and Ernie Lewis, weadvance
ourselvesasBill ofRights enforcers.
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THE ADVOCATE FEATURES
DavidE. Davidson

DavidE.Davidsonhasbeenwith theturn
of Cobb& Oldfield inCovingtonfor the
past 10 years.He clerkedwith the firm
while in law school at the Universityof
Cincinnati. His practiceis a mix of civil,
andpaidcriminal defense,buthe alsois
availablefor public defenderwork as a
rosterattorneyof theNorthernKentucky
public defendersystem.

David becamea lawyerbecausehehad
thenecessaryskills,andit alwaysseemed
to fit in with his personality,allowing
him to do,within reason,whathewanted
to do.

David likes trial work. "Criminal trials
are the most intenseand challenging."
The elementsof criminal practicethat
Davidparticularlyenjoysarelegal issues
that arisefrom the facts of a case,the
challengeof representinga personac
cusedof a crime which brings to play
confrontationof an overwhelmingsys
tern.

FACELESS JUSTICE

David seescrime asanaturalpartof the
humanexperience.In denselypopulated
areas like Covington, there are "more
weirdpeoplepercity blockandstrangers
don’t tolerate each other weil."People
who know people takemore off them."
More crime tendsto occurin theseareas
andthepunishmentstend to be harsher
andlesstailoredto thedefendant’ssitua
.tion. He.isconcerned-aboutwhathecalls
facelessjustice causedby modem and
metropolitanlives. Heexplainedthecon
ceptby sayingthatin asmallcommunity,
jurors recognizethe personand know
their history and circumstances,and,
consequently,maybemoreableto mete
outajust sentence.

David looksforalternativesto imprison
ment.He feelsbestabouta casethat was
resolvedto correctweaknessesin a
client. In a case that startedout with
multiplechargesof sodomyby the step
father of the victim, David’s client
receiveda sentenceof probationby Ken
tonCounty’stoughestsentencingJudge.
After pleadingguilty to only onereduced
charge,David prepareda sentencing

hearingthat explainedtheweaknessesof
his client, the plans in placeand under
way to correctthoseweaknesses,andthe
small risk of repeatingtheoffense.The
hearingbeganwithhis client "struggling
to readfrom a first gradereadingtext."

While Davidrecognizesthatperfectjus
tice is unattainableand that,due to time
constraintsandotherrealities,onehasto
settlefor thebestresultsgiven theadver
sary system,David looksforwardto the
NorthernKentuckysystemgettinganal
ternative sentencingworker to help
developdiversionaryprograms.

CYNICISM

David likestrying casespersuasivelyto
jurors by challengingand changing
preconceptionsaboutpersonsaccusedof
crimes.He feels the Americanjury sys
tem is thebest.It achievesthefairer result
by not relying upon judges to secure
freedomor toacquittheinnocent."Juries
arenotperfect,but they arenothardened
and cynicalas aremany trial judgeswho
handletoomany cases."

Thatcynicismaffectsthe wayanattorney
practicesa casealsoandDavid iscareful
to rememberto checkout the factseven
if he’s heard,"they’ve got the wrong
man,"or"Ididn’tdoit" athousandtimes.

NORTHERNKENTUCKY PUBLIC
DEFENDERSYSTEM

David readily admits his civil practice
subsidizespublicdefenderwork, buthe’s
unwilling to give up thework. He does
public defenderwork out of his own
senseof obligation. He cando that be
causehis firm doesnotpressurehim to
putin a certainnumberof billable hours.
Nevertheless,he must carry his own
weight, if it affectedhis ability to con
tribute to the firm he’d haveto discon
tinue public defenderwork. These
economicrealities are exactly why the
legal communitycan’tbe countedon to
solvethepublic defenderfundingcrisis.

HedescribedtheNorthernKentuckysys
tem as, "a burlap-bag loosely held
togetherandcoming apart."He seesthe

problem as 2-fold. First, there’s not
enoughmoneyto attractlawyersto work.
Whereasthereusedto be 80-90lawyers
involved with the system, there’snow
only20-30,withKentonCountybeingan
exception.

The secondproblemwith theNorthern
Kentuckypublic defendersystemis that
high-profile cases are attractive to
lawyerswanting thepressor to help out
judgesasapersonalfavor,butthesesame
lawyers lack the skills and experience
neededto handle major cases. While
most attorneyscantranslatetheir trial
skills of their civil practiceinto criminal
practice, there are areasof substantive
law that aren’tadequatelyhandledwhen
civil lawyersstepinto highprofile cases.

David offers the following solutions to
theNorthern Kentuckypublic defender
crisis:1. Limiting types of crimespublic
defenderappointmentson i.e. mis
demeanors.2. Reducethe numberof
crimesbothby removingstatuteslegis
lating morality and by decriminalizing
conductthatcanbestbedeterredby other
means,i.e. drug andalcoholoffenses.3.
Reducingsentencesformanycrimes,but
makingthe sentenceto be servedmore
predictableand certain.

CONCLUSION

David creditshis wife of 14years,Sally,
ashisresource."I amlucky tobemarried
to a very intelligent and thoughtful
woman.She hasshownmehow to bear
theenormousburdenthat we’ all some
times bearwhile alsoenjoying life and
living with hopeandexpectation."

Bob Lotz a partner in the firm and a
public defenderas well, said of David:
"David E. Davidson, being like Per
ceival,alegalknight, whoistrustworthy,
pureatheartandmotivatedtowardwhole
deedsin hiswork andpersonallife."

CRISBROWN
Frankfort,KY

David E. Davidson
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GeorgeMason and His
Declaration of Rights

A Presencein Kentucky

This eloquent manifesto, drawn by obtaining happiness" is the creedof free ThomasJeffersonwhen draftingour ma-
GeorgeMason, a Virginia planter shy of people everywhere and forms the in- tionalDeclarationof Independence.
formal educationbut steepedin the his- frastructureof democraticgovernment.
tory of humankind, is the blueprint of a In June 1776, but a few daysbefore our
republic. The didacticproclamation that separation from England, these prin
"all menare by nature equally free and ciples,calledby Masona Declaration of
independent," entitled to "the enjoyment Rights, were embodied in Virginia’s
of life and liberty" and to "pursuing and Constitution and servedas a beaconfor

AndsoitwasonadayinJune1789 that
diminutiveJamesMadison,the narrow
ly-electedVirginia representative,arose
with customary genius in the very first
sessionof the Houseof Representatives

THE VIRGINIA DECLARATION OF RIGHTS

JudgeJohn D. Mifier

A DECL4RATJONOFRIGhTS madeby the repre.sentativesofthe goodpeopleof

Virgi,ua, assembledin/id! andfree Co,wention,which rights do pertain to them,

andtheir posterity,as the basisandfowidationof government.

1. That all men are by natw’e equally free and independent,and have certain
inherentrights, of which, when theyenter into a state ofsociety,theycannot,by

any compact,depriveor divest theirposterity; namely,the enjoymentof lift and

liberty, with the meansof acquiring and possessingproperty, andpursuingand

obtaininghappinessandsafety.

2. That all powerit vestedin, and consequentlydm’ivedJvm,thepeople; that
magistratesare their trusteesandservants,andat all timesamenableto them.

3. That governmentis,or oughtto be,instio.aedforthecommonbenefit,protection,

and security,of the people,nation, or community, of all the various modesand

forms0/governmentthat is best, which iscapable0/producingthe greatestdegree

of happinessand safety, and it mosteffectually securedagainst the danger of

mat-ad,ainistration,andthatwheneveranygovernmentshall befoundinadequate

or conbwyso thesepurposes,a majority of the community hath an indubitable,

unalienable,andindefeasibleright, to reform, alter, or abolish it, in suchmanner

asshall bejudgedmostcondeciveto the publick weaL

4. Thatno man,or set0/men,are entitledto exclusiveor separateemolumentsor

privileges/rumthecommunity,but in considerationofpublickser#ices;which,not

being descendible,neitheroughtthe offices ofmagistrate,legislator, or judge, to

behereditary.

5. That the legislaaveand executivepowersof thestateshouldbe separateand

distinctfrom thejudiciary; and,thatthe membersofthe twoflrstmaybe restrained

from oppression,by feeling and participating the burthensof the people, they

should,atfixedperiods,bereducedto a privatestation,returninto that bodyfrom

which theywereoriginally taken,andthevacanciesbesuppliedbyfrequent,certain,
andregular .lections,in which all, or anypartof theformermembers,to be again

eligible, or ineligible, as thelawc shall direct.

6. That electionsofmembersto serveas representativesof thepeople,in assembly,

oughtto befree;andthat oilmen,havingsufficientevidenceofpermanentcommon

interest with, and attachmentto, the community,havethe right ofstaifrage, and

cannot be taxedor deprivedof their property/or publick useswithout their own

consent,or that oftheir representativesso elected,norboundby any law to which

theyhave not, in like manner,assented/orthe publick good.

7. That all powerofsuspendinglaws, or the executionof lows, by any authority

Without consentof the representativesof the people, is injurious to their rights,

andoughtnot to be exercised.

8. Thatin all capital or criminal prosecutions,a manIsath a right to demandthe

cause and nature of his accusation, to be confrontedwith the accusersand
witnesses,to callfor evidencein hisfavour, and to a speedytrial by an Impartial
jury 0/his vicinage,withoutwhoseunanimousconsenthe cannotbefoundguilty.
norcanhebe compelledto give evidenceagainst himsej that no manbedeprived
0/his liberty exceptby thelaw of the land, or thejudgmentofhis peers.

9. That excessivebail oughtnot to be required, nor excessivefines imposed,nor
cruel andunusualpunishmentsinflicted.

10. That generalwarrants, wherebyany officer or messengermay be commanded
so search suspectedplaceswithout evidenceof a fact committed,or to seizeany
personor personsnot named,or whoseoffence is riot particularly describedand

supportedby evidence,are grievousandoppressive,and ought not to begranted.

ii. That in controversiesrespectingproperty,and in suitsbetweenmanand man,
theancienttrial by jwy ispreferableso any other, and ought to be heldsacred.

12. That thefreedomof thepressis one of the great bulwarksof liberty, and can
neverberestrainedbut by despoticgovernments.

13. That a well regulatedmilitia, composedof the bodyof the people,trained to
an,&s,is the proper,natural, andsafedefenceofafreestate; that standingarmies,
in time a/peace,shouldbe avoided,asdangerousto liberty; arid that,in all cases,

the military shouldbe under strict subordination to, and governedby, the civil

power.

14. That thepeoplehave a right to uniform government;and therefore, that no

governmentseparatefrom, or independentof, the governmentof Virginia, ought
to beerectedor establishedwithin the limits thereof

15. That no free government,or the blessingsof liberty, can bepreservedto any
peoplebut by aflrm adherenceto justice, moderation, temperance,fntgality,and
virtue, and byfrequent recurrencetofundamentalprinciples.

16. That religion, or the duty which we owe to our CREATOR, and the manner
of discharging it, can be directedonly by reasonand conviction,notbyforce or

violence:andtherefore all menareequally entitledto thefreeexercise0/religion,
according to the dictatesof conscience;and that it is the mutual ditty of all to

practiseChristianforbearance,love, and charity, towardseachother.
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assembledin New York and proposed
amending the new Constitution.Early
amendment of the Constitution was
desired"in order to prevent misconstruc
tion or abuseof itspowers" and to extend
"the groundof public confidencein the
Government." Congress quickly con
sidered Madison’s efforts and on Sep
tember 25, 1789, proposed twelve ar
ticles of amendmentto the Constitution
of the United States. On December15,
1791, the final ten of the proposed
amendmentswere approvedby Virginia,
the last ratification necessary to make
them a part of our Constitution, now
known to every school child as the Bill
of Rights. These amendments,too, em
bodiedMason’s Declaration. The mind
of Masonbecameforever embeddedin
ourConstitution.

Many are unaware of the valuesem
bodied in the Bill of Rights and why the
amendments were offered at such an
early date when the fledgling govern
ment was grappling with extant issues
pertaining to foreign affairs, commerce,
debt, and the onerous task of elevating
thenewrepublic to world status.Both the
values and the urgency to an im
measurableextentcanbe laid to the same
gout-ridden Virginia planter, a man
describedby ThomasJeffersonas"of the
first order of greatness," yet never
elevatedto a proper position in history.

Mason’s life [1725 - 1792] spannedthe
greater partof the 18th Century.He was
a personof extraordinarywealthresiding
at Gunston Hall on the Potomac in the
vicinageof GeorgeWashington’sMount
Vernon. He and Washington were
lifelong friends and adjoining land
owners.

Mason first advanced to public
prominence in 1769 as author of
Virginia’s Non-Importation Resolutions
calling for the boycottof English goods
anddesigned,inter alia, to combattaxa
tion without representation. The resolu
tion was introduced into the Virginia
Houseof Burgessesin Williamsburg by
his friend, Washington, causing royal
Governor Lord Botetourt to order the
dissolution of the assembly,whereupon
the membersadjourned to the Raleigh
Tavern across the street and hastened
their rebellious efforts. Again, in 1774,
Mason authored twenty-four Fairfax
Resolveswhich ChairmanWashington
read at a meeting of the county’s
freeholders.Theseresolvesclearly stated
the colonists’ position in relation to
Britain on matters of representation and
taxation, andmadea strong denunciation
of slave trade.Although Mason,aswell
as Washington, was a slave owner, his
attack on that institution was a position
he vehementlydemonstratedat theCon
stitutional Convention four years later.

Mason denouncedslave trade as "wick
ed, cruel andunnatural," andconsidered
slavery both morally wrong and an im
practical labor force for thenation. From
thesetimeson,Mason’sviewsofgovern
ment andmankind were etchedalong the
road to revolution and establishmentof
the new nation.

Mason came to own thousandsof acres
of western land, much being in the then-
unformed state of Kentucky in and
around what is now Owensboro in
Daviess County. It is particularly ap
propriate that we as Kentuckians know
more of Mason and his impact on our
federal Constitution and what might, in
great measure, be called his gift of the
Bill of Rights.

WhentheConstitutional Conventionwas
to assemblein Philadelphia on May 14,
1787, thesecondMonday of that month,
for the limited purposeof amending the
Articles of Confederation toward
strengtheningthe confederacyin areasof
commerce, defense, and revenue, the
Virginia legislature had designated
Mason a deputy. After reflection, he ac
cepted the commission and prepared to
attend.

Mason wassupremely attunedto the art
of government. He possesseda
voluminous library, shelving works of
the world’s leading philosophers and
scholars. His formal education was
tutorial as mandated by the Piedmont
gentry of his age. Mason had never
travelled sofar from home as would be
required of the five-day trip by private
coach to Philadelphia. He was, indeed,
provincial by anystandard. Moreover, he
eschewedgatherings, conventions,and,
in general, the political arena. On oc
casion, he had begged pardon of par
ticipating in public affairs by reason of
near-insufferablegoutandthe lossofhis
wife, Ann Eilbeck Mason, leaving him
with nine children to whom he was
"father and mother both." His shunning
of public life warranted description by
biographer Robert A. Rutland as the
"Reluctant Statesman."

Nevertheless,in keeping with his corn
mitrnent,Mason, accompaniedbyhisson
John, arrived in Philadelphia onMay 17,
three days after the convention was
originally to commence.Dressedin fme
black silk and travelling in a carriage
befitting landed wealth, Mason’s
presencewas indeedimposing. He bore
a certainair about him that led the rankest
strangerto know he had approached a
manof standing andimportance. He and
son John took accommodationsat the
Indian QueenTavern at 4th and Market
Streets, a noted stage terminal for the
travelling elite. Washington and
Madison were already in attendance,as

well as four other Virginia deputies of
imposing stature.Virginia’s seven-mem
ber delegation was secondin number
only to that of Pennsylvania.Two famed
Virginians were conspicuously absent:
Patrick Henry, who chosenot to serve,
and the incomparable Jefferson, at the
timeour consul in France. By the twen
ty-fifth of May, the states were repre
sentedby quorum. Ultimately, 12 of the
13 states would participate. Rhode Is
land, fearing inundation at the handsof
larger states, declined to send repre
sentatives.

Madison, a graduate of the Collegeof
NewJerseyPrinceton, held plans in his
ubiquitous valisefor a tripartite govern
mentof the people- a varietyunprece
dented in the history of civilization.
Theseplans, subsequentlyintroduced by
Virginia compatriot EdmundRandolph,
formed the anvil for forging the new
republic.

Sweltering heat gripped the summer
from end to end. Flieswereatrocious,by
someaccountsrequiring thesweepingof
public floors throughout the day to
remove deadcarcasses.Mason, comfor
tably ensconcedat the Indian Queen,
gavepiercing attention to the foundation
of the new nation. His attendance was
extraordinary. He spoke to virtually
every aspectof the Constitution, taking
exceptionandoffering incisiveadvice to
those of more formal accreditation,al
ways demonstrating a fearof an overly-
stronggovernment,toofar removedfrom
the people, that might somedayoppress
human rights. Mason characteristically
left behind a record reflecting a mind
distrustful of authority. His effort in
forming a Constitution to check an-
bridled power of those privileged to
govern was monumental, easily com
parable to Madison and Jefferson, the
latter acting vicariously from abroad.

As the summer dragged on, Mason be
camedisenchantedwith the direction of
the convention. It becameapparent the
Constitution would be submittedto the
statesfor ratification without his Decla
ration, This and lesserobjectionsledhim
tojoin with fellow-Virginian Randolph
and Massachusetts’sElbridge Geny as
three deputiesin attendanceon Septem
ber 17th who would not sign the
proposedConstitution.

Mason maintainedthat a Bill of Rights
was essential to insulate the peoplefrom
oppressive government. Opponents
pointedout that theConstitution already
contained personal safeguards,such as
preservationof trial by jury in criminal
cases, condemnation of ex postfacto
laws, andmaintenanceof theancientwrit
of habeascorpus.Moreover, they con
tended theConstitution itself andthe Cs-
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tablishment of the republican govern
ment presupposed that Mason’s
enumeratedrights already existedin each
individual and that to enumerate them
within theConstitution wassuperfluous.
Then, too, it was suggestedthat the
enumeration ofsuch rights in a bill to the
Constitution might mislead future
generations into thinking those the only
rights held by the people.For whatever
their individual reasons, the assembled
states on that September day unani
mously sent forth theproposedConstitu
tion consistingof sevenarticles without
Mason’s Declaration of Rights. The
document was submitted to the respec
tive statesfor ratification.

Chagrinedanddismayed,Mason left in
considerablehufL En route home,he suf
fered a carriage accident in Baltimore.
Convalescing at Gunston Hall and
fuming over his rebuff in Philadelphia,
Masonjoinedforceswith the redoubtable
PainckHenry in a campaign opposing
ratification of the Constitution. It was
disseminated throughout the states that
Mason "would soonerchop off his right
hand thanput it to the Constitution" as
written. This was Mason’s way of
protesting the absenceofaDeclarationof
Rights which he believed indispensable
in safeguarding the "free and inde
pendent" and "inherent" rights of man
againstgovernment.

Mason’s forces, known as the anti-
federalists, were formidable, but no
match for the pro-federalists. Henry’s
charming oratoiy and thepolitical savvy
of Mason werenotequalto the geniusof
Madison, Hamilton, andJay who collec
tively brought forth the Federalist
Papers, logically andskillfully explain
ing the proposed document with her
metic reason.

Debate over the Constitution raged
throughout the states.Prosandconswere
fervently argued at evely village and
crossroad. The Virginia convention
reduced the argument not to whether the
Constitution would be ratified, but
whether it was to be amendedby a Bill
of Rights before or after ratification.
Originally, Randolph, one of the three
not signing the document in Philadel
phia, supportedthe anti-federalist Hen
ryites in holding for amendmentbefore
ratification. He vacillated, however.
Finally, he left the ranks of anti-
federalistsandoptedfor amendmentsub
sequentto ratification. On theconvention
floor, Henry delivered what, in modem
terms might be considered a "sellout"
charge. Randolph responded ap
propriately. Almost immediately,
Henry’s second called upon Randolph
for satisfaction upon the dueling field.
Friends intervened and a probable
tragedywasaverted.

In France, Jefferson was dismayed that
the Constitution was submitted for
ratification without a Bill of Rights. A
letter to Madison reflects hisposition.

Let me add that a bill of rights is what
the peopleareentitled to againstevery
government on earth, general or par
ticular, and what no just government
should refuse,or rest on inferences.

On December7, 1787, Delaware, by u
nanirnousvote,wasthe first stateto adopt
the Constitution.OnJune2l, 1788,New
Hampshire, by closecount, becamethe
ninth and fmal state necessaryto place
thedocumentin effectas theConstitution
of the United States. On June 25,
Mason’s Virginia, as the tenth state,
voted approval with 89 yeasand79 nays.
Mason, Henry, and the anti-federalist
movementhad failed. Or had they?

Severalstatesapproved theConstitution
very narrowly. premisedupontheunder
standing that a Bill of Rights would be
forthcoming. North Carolina withheld
ratification until November 21, 1789,
after Congresshad proposed a Bill of
Rights. Thenation’s pulse wasthrobbing
in favor of a bill restricting thenew and
untried government.

It is now apparent why Madison arosein
the initial Congress to offer proposals
embodying Mason’s manifestodestined,
inmeasure,to becomeour Bill of Rights.
His honor wasat stake,for in the"heat of
seeking ratification, he had committed
himself to offer those amendments.By
that time, however, he had clearly suc
cumbedto Mason’s notion that a Bill of
Rights was necessaryto insulate the
people from government andto protect
their "inherent" rights.

In the end,Masonhad won. Theplanter’s
values were to be forever incorporated
within theBill of Rights to the Constitu
tion of theUnited StatesofAmerica. By
his deathon Sunday, October 7, 1792,
Masonhad wanly approvedtheConstitu
tion and its Bill of Rights. With a few
other amendments relating largely to
constricting the federal judiciaiy, he
wrote, "I couldcheerfully put my hand&
heartto thenew government."

Although Mason’s contribution to our
Constitutionisquintessential,it is certain
that world scholars and historiansare
more acquainted with his amazingmind
than are the people of this Common
wealth. His views on government had
immediate impact uponour Declaration
of Independence and the 1789 French
Declaration of the RightsofMan andthe
Citizen. PostWorld War II constitutions,
the United Nations charter, and indeed
free governments of the ensuing two
hundredyears have emulated Mason’s

views.Whenemergingdemocraciescon
sider constitutionalgovernment,theyare
inextricably drawnto the blueprint left by
the Virginia planter.

Mason’s presencein Kentucky ismarked
by ownership ofvast tractsofland on the
waters of Panther Creek in Daviess
County. That creek, fmding its sourcein
the thin hill country east of Daviess
County, is a zigzagging tributary of
Green River. It traverses theentirecoun
ty, intersectingthe Green at Curdsville,
westofOwensboro,at a point just briefly
before the Green emptiesinto the Ohio.
Today, the lands adjacent the creekare
someof the Commonwealth’sfinest soil
given to the raising of cattle and the
productionof fine tobacco, corn, wheat,
and soybeans.In Mason’s day, the land,
yet a partof theCommonwealthof Vir
ginia, was "waste" and "unap
propriated."

In 1779,while Masonwas engrossedin
public concerns,the Virginia legislature
openedlands along Panther Creek and
the Ohio River for purchase.Any person
paying into the Virginia treasuxy"forty
pounds" per one hundred acreswould
receive a certificate which, when
presentedto the landoffice, entitled that
personto a "land wairant" for described
acreage.The warrantauthorized the sur
veying of the boundaiy purchased.The
statedpurposeof the legislature was to
sell the wasteandunappropriated lands
for the raising of revenueneededto dis
chargepublic debtand, at the sametime,
encourage migration into the area.
Mason was one of the first to purchase
under the law.

In 1780, Mason obtained warrants for
two tractsnumbering 8,400 and 8,300
acres on PantherCreek. Becauseof a
blunder in describing oneof the tracts,a
dispute arose with one George Wilson,
the holder of a conflicting warrant. Jn
1784, the parties suedeach other in the
statecourtof Virginia. The suit dragged
on. Alter Mason’s death in 1792, the
action was revived in the name of a
grandson, Richard Mason, and, upon
diversity jurisdiction,was transferredto
the federal court in the newly-formed
Commonwealth of Kentucky. Mason
prevailed in the United StatesDistrict
Court, but Wilson carriedthe litigation to
the United States Supreme Court in a
matter styledWilsonv. Mason, etc. and
Mason,etc. v.Wilson [5 U.S.451801.]
The great Chief JusticeJohnMarshall, a
federalist appointee, delivered the
opinion of the Court decidingadversely
to Mason.Had GeorgeMason lived, he
would doubtless have borne unbeliev
able insult. Not only hadhe lost an im
portant litigation at the hands of Mar
shall, but the opposingcounsel, Joseph
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Hamilton Daveiss, later married the
sisterof JusticeMarshall.DaviessCoun
ty isnamedalbeitmisspelledforJoseph
HamiltonDaveiss,pronounced"Davis."
The erroroccurredwhena clerk, inscrib
ing the law creating the county,inadver
tently transposedthe "e" andthe "i" in
Daveiss’sname,thusexplainingthelocal
customof pronouncingDaviessCounty
as"Davis.’

Presumably, Mason never visited his
Kentuckyholdings. His presence,how
ever, ispatently evidencedby yellowing
pagesof legal documentsreflecting his
struggle for "acquiring and possession
property," a right he equatedwith the
‘enjoyment of life andliberty." A tower
ing limestone monument in tiny St.
LawrenceCemetery in eastern Daviess
County marks the grave of Mason’s
grandson, GeorgeW. Mason,who died
in that countyon June 11, 1855. North-
sidemossandthe ashengray of weather
ing lime have all butobsctuedthe Mason
name. Only the curioustrouble to know
the relationship of the grave’s occupant
to one of the world’s greatestlawgivers.

Today, Mason descendantsabide in
DaviessCounty, enjoyingprosperity in a
nation predicated upon the principles
espousedby theirancestralgenius.

JudgeJohn D. Miller
Courtof Appeals of Kentucky
227 St. Ann Street
MasonicBuilding, Suite 302
Owensboro,Kentucky
502 686-3235

John D. Miller was born in Daviess
County,Kentucky.He isa 1953graduate
of the University ofKentuckyCollegeof
Law. A former staterepresentative,he
hasservedontheCourtofAppealssince
1983.
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Essayson Mason
The Fairfax County History Commis
sion haspublished a specialcollection
of essayson oneof ourmostimportant
FoundingFathers:GeorgeMasonand
the Legacyof ConstitzaionalLiberty:
An Examinationof the Influence of
GeorgeMason on theAmericanBill of
Rights. [1989] The essays inspire a
greaterknowledgeof George Mason
and the United States Constitution.

This contribution has lasted over two
hundredyears and has been a great in
fluenceon othernationsas well.

"GeorgeMason on the Tension Be
tween Majority Rule and Minority
Rights" by RobertP. Davidow.

Themembersof theFairfaxCountyHis
tory Commission hope that the work
stimulatesin our schoolchildrenandour
adultsa greater awarenessof ourhistory
and the importance of knowing it as a
guide to our future.

The Lasting Influence

The essaysare:

"George Mason - His Lasting In
fluence" by SandraDayO’Connor.

The Early Years

"George Mason- InfluenceBeyond the
UnitedStates"by EdwardW.Chester

"George Masonand the Preparationfor
Leadership"by Diane D.Pikcunas.

"GeorgeMason - Why the Forgotten
FoundingFather"by DonojdJ.Senses.

"GeorgeMasonand the Fairfax Court"
by JosephHorrell.

Copiesof this work may be purchased
from:

The ConstItution Years

"GeorgeMasonandtheConstitution"by
JosephineF.Pacheco.

The Map andPublicationsCenter
FairfaxCounty
4100ChainBridgeRoad
Fairfax,Virginia 22030
703246-2974

"George Mason’s ‘Objections’ and the
Bill of Rights" by RobertA. Rutland.

Additional informationcanbeobtained
by calling 703 237-4881.

FEBRUARY 1991/TheAdvocaie8



GEORGE MASON and
the BILL of RIGHTS

In May andJuneof 1776,GeorgeMason
wrote Virginia’sDeclarationof Rights, a
statement of principles that becamea
model for other states,astheywrote their
own constitutions,and later inspiredthe
federal Bill of Rights.

When theConfederationCongresscalled
a meeting for May, 1787, Masonwas
chosenas one of Virginia’s delegates,
andhe hastenedto Philadelphia.

During the 4 months of the FederalCon
vention, GeorgeMasonwasvery active.
His comments appear frequently in
Madison’snotesof the proceedings.But
Masonhad 2 concerns.First, he wasun
happy that the new Constitution per
mitted the continuation of slavery - and,
secondthat the new Constitutioncon
tamed no guaranteeof individual rights.

On September12, 1787,Masonspokein
favor of a bill of rights andtold thecon
vention one could "be preparedin a few
hours." A motion to include a bill of
rights failed, with 10 states - including
Virginia - voting no and Massachusetts
abstaining.

Mason wascrushed.He told the conven
tion that as the Constitutionthen stood,
he "could neither give it his supportor
votein Virginia," andhe"could notsign

herewhat he could not support in Vir
ginia." When the Constitution was
signedon September17, 1787,George
Masonrefusedto signit, despitehiscon
viction that the strong central govern
ment it establishedwas the only hopeof
survival for the newly independent
UnitedStates.

In the Virginia ratifying conventionof
June, 1788, Mason andPatrickHeniyled
thoseopposedto ratificatioi, but for di!
ferent reasons:Masonbecauseof the lack
of a bill of rights;Henryto preservethe
sovereignty of the states.On June 25,
Virginia ratified the Constitution,then
appointed a 20-membercommittee -

from both sides - to draw up a list of
desiredamendments.The list includeda
bill of rights takenfrom Mason’s Vir
ginia Declarationof Rights of 1776and
20other amendments.

After the Constitution was ratified,
Mason retired from public life and
refused to becomea candidatefor the
Senatein thenewFederalCongress.Poor
health and family considerationskept
himfromstrayingfar from his plantation.
Gunston Hall, locatedabout 20 miles
southof the presentcity of Washington.
D.C. on the bank of thePotomac River.
From there, he watched as James
Madison led the right for a Bill of Rights

in the First Federal Congressand noted
the progress of the Bill of Rights as the
statesratified it, culminating with Vir
ginia on December15,1791.

Mason died on October 7, 1792 at
GunstonHall, securein the knowledge
that the Constitutionhehelpeddraftnow
had a Bill of Rights.

GuristonHall, built in 1755by Mason,is
open to the public every day except
Thanksgiving, Christmas, and New
Year’s Day. Work continuesto restore
the home to its original appearance.

Albert Rosenthal/ GunstonHall

CharlesBaptie I GunstonHall
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Defenders: Keep the Bill of Rights

Martin S.Pinales

RemarksofMarry Pinales at the Oct.,
1990DPA Trial PersuasionPracticeIn
stitute at theKentuckyLeadershipCen
ter.

WHY WE DO THIS WORK

If we count the numberof headshere,
we’ll getthat manyanswersasto whywe
do this kind ofwork.

There’s a very fme attorneyfrom Hous
ton, Texas, Richard "Race Horse"
Haynes,whowrote the book, Bloodand
Money. He says that, and I have to
apologize in advance becauseI don’t
have theTexasaccentthat hehas,hesays
that down in Texas we got theselittle
lizards. They’re about eight incheslong.
They like to hop up on the raifroad tracks
in theTexassunandtheycanjust sit back
and enjoy the sun. All of a suddenthey
feel a vibration lxi the track. Then, all of
a sudden, they get up on their hind legs
andthey start looking around.Soonthey
can seea 10-ton locomotive coming
down the track and it squashesthem flat
asa pancake.

Sometimes,however, a little 8-inch
lizard getsu on the track andit listens,
it feelsthe vibration of the railroad cars
and gets up on its hind legs. All of a
suddenit canseethis 10-ton locomotive
coming down the track. It can seethe
steam, it can hear the whistle, and this
little lizard starts spitting at this 10-ton
locomotive. You know what happens;
that little bitty lizard will derail thewhole
damn train. That’swhat beinga criminal
defense lawyer is like.

Most of the timeyou getsquashedflat as
a pancake,but every once in awhile we
sit up on our back legs and wespit and
hiss at thegovernmentandwederail the
whole damntrain.

Youknow whenErnieLewis wastalking
Sundaynight abouthis client, the client
with the dumpster andthe fight. That is
the kind of client many of you have. I
wantyou to keepthat in mind aswe go
throughthis little talk. We’re goingtogo
backandtalk aboutthem.

Whenyou lookaroundthe couroomon

anygiven day, think about who in that
couroomis thereto protectthe Bill of
Rights and the United StatesConstitu
tion.

We all know it’s not the judge. We all
know it’s not the prosecuting attorney.
It’s not the bailiff who is sitting in the
corner of the courtroomthrowing his
chokechainup in the air. It is thecriminal
defenselawyer.

The National Association of Criminal
DefenseLawyers has as its logo, as its
motto, "Liberty’s Last Champion -

Your Criminal DefenseLawyer." Tl±ik
about that for just a second.Thecriminal
defenselawyer is the only one who will
be in that courtroomand who will ever
raise any constitutional objections to
anything goingon.

Ed Monahanhassaid, "I’m just amazed
that the faculty are downhere. Why are
youhere?Whydoyou asaprivatelawyer
cometo Faubush,Kentuckyandgive up
your time to be with us?" It’s just a
wonderful feeling formeto behere, and
I’m going to tell you what someof those
feelingsare.

About 9 to 10 months ago,I got a letter
from a federal defender in Tucson who
said, "you know I remembered some
thing that came out in one of the trial
practicesessionswith you Marty which
I neverdidbefore, andI did it andI won
acase.NowIdon’t know if I woi thecase
becauseI did it, but I just wantedto let
youknow I did it andI won the case."

I got a letter from a young attorney just a

few weeks before coming down here
from Knoxville, Tennessee,a privateat
torney, who said basically the same
thing.

SoI’m herebecausehopefully one ofyou
will get a victoxy - will hear,as a result
of what you learnhere, two of the most
wonderful wordsin theworld, notguilty.

Most of the time you’ve got to under
stand I’m like that pancake.I don’t get a
lot of notguilties. The sameasyou, I get
a lot of pancakes.Every once in a while
whenyou derail the train, it’s the same
thing asone of us derailing the train.

There was a minister that was in a Nazi
concentrationcamp.Before he wasin the
concentrationcamp,he said "they came
for the gypsies. I wasn’t a gypsy so I
didn’t ciy out. They caine for the Jews,
but sinceI wasn’t a Jew, I didn’t cryout.
Then they came for the Catholics. I
wasn’t a Catholic so I didn’t cry out.
Then they camefor meandtherewasno
one left to cry out."

Nowlet’s gobackto thedumpster. These
arethepeoplewho they aregoing to start
roundingup first. It’s your clientsthat are
the gypsiesandJewsand arethepeople
that aregoingto be trampledupon. Their
rights will be trampledon first because
they believe that no one cares. We’re
going tostandupandsay,"waita minute,
you’re not going to do that. You’re not
going ro comefor the gypsies.You’renot
going to come for the Catholics.And
you’re notgoing to comefor theJews."

I believethat the NationalAssociationof
Criminal Defense Lawyers should
change their logo. You are not really
liberty’s last champion, but you are
liberty’s firs: champion.And that the
public defender,andI’m a private attor
ney and I say this veiy seriously,the
public defenderhas to standup first. My
clients are sometimesthe fat cats. My
clients arethe oneswho the police will
be a little more polite to. But your clients
arefighting back by the dumpster.Your
clients are the onesthat theyaregoing to
trample upon.

As Linda Miller says, sometimesyou

Liberty’s First Champion
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have to fight for the cause.Every time
youhaveto fight for thecauseandthere’s
not a client out there, asdespicableashe
or shemay be, that still doesnot fall
within theumbrella of theBill of Rights.

Instead ofsayingkeepthe faith, it isyour
task when you leave here to keep the
Constitution,to keep theBill of Rights
and to keepit alive and to keep it well,
becauseyou haveto seethat they don’t
come for us.

MARTIN S. PINALES
Sirkin, Pinales,Mezibov & Schwartz
920 Fourth& RaceTower
105 West FourthStreet
Cincinnati, OH 45202-2776
513 721-4876

Martin Finales admitted to bar, 1968, Ohio.
E4ucation: University of Cincinnati BBA,
1964; SalmonP. ChaieCollegeofLaw ID.,
1968.Author:DrugsandiheLaw,WR.Andr
sonCo., 1972;CrosiExamination ofChemiW
in Narcogic and Marjuana Casey, Contem
porary Drug Problems, FederalLegalPublica
lions, 1973. Chapter 6,Represenlinga Witness

Before the Grand Iwy, for Criminal Defers.

Techrsiqisu,MatthewBenderCo. 1990 - Lec
turer, WhiteCollar Crime,UniversityofCincin

nati, 1974 to present - Lecturer, Criminology,

UniversityofCiiicinnati, 1988 GuistLecturer,
Xavier Urtiversily, 1974 to present - Faculty,
NCDCsince 1985-Member: NACDL Member,
Board of Director:, 1978 - 1985; Cincinnati
Associationof CriminalDef.neLayers. Tru

tees1988. Director of the Strike Force of the
LawyersMsistanceCommitteesNACDL; CIA
Panel Advisor; U.S. Judicial Conference
DefenderServices Committee.

V

Our 100PartIcipantsHard at Work

Our OutstandingFaculty

RAC

The Advocatehas beenfocusing on
racismin thecriminal justicesystem
in a continuingseriesof articles,in
terviews and tables.

Thisserieshas beencompiled in a43
page booklet and is available from
The DepartmentofPublic Advocacy
for $3.50, the cost of xeroxing and
mailing. Makeyour checkout to the
Kentucky State Treasurerand mail
to:
RacismReports
TheAdvocate
Departmentof PublicAdvocacy
1264Louisville Road
Frankfort,KY 40601 Participants Relaxing Amidst Nature
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100 Attorneys CompleteDPA Trial
PersuasionPractice Institute
DPA Leadsthe Nation in StatePublic DefenderTraining

DPA’s reputation for offering the very
best state public defender training was
once again witnessedby the 7th Ken
tucky DPA Trial PracticePersuasionIn
stitute.

100 ATFORNEYS TRAINED

100 attorneys from 13 states were edu
cated to a commitmentto serve poor
criminal clients with better skills and
dedicationto advocacy.53 full andpart-
time public defendersand 13 Kentucky
private criminal defenseattorneyspar
ticipatedin thePersuasionInstitute. We
alsohad34 attorneysfrom 12other states
come to Kentucky to takeadvantageof
thisdefenderadvocacyeducation.

In addition to providing a more varied
participantbody, the out of stateatten
deeshelpedoffsetasubstantialportionof
the cost of the program.

OUR NATIONAL FACULTY

A facultyof 19 includedthe cuttingedge
national criminal defenseadvocates:
DERYL DANTZLER, Dean of the
preemitientNCDC Trial Practice In
stitute;LINDA MILLER, aColoradoat
toniey who is a NCDCfacultymember,
KIM TAYLOR, Director of the highly
respected Washington, D.C. public
defenderoffice andNCDCfacultymem
ber; MARTIN PINALES, prominent
Cincinnaticriminal defenseattorney and
NCDC faculty member; LINDA
HOTES,Colorado public defendersince
1976 and national lecturer, PHYLUS
SUBIN, Philadelphia public defender
since 1973 andits Director of Training;
JOE GUASTAFERRO, a highly
regardedChicago teacher, actor, direc
tor, lecturer, trial consultantand NCDC
faculty member;JIM CLARK, a clinical
social worker and assistantprofessor at
the University of Kentucky; BOB CAR-
RAN, Kenton County public defender
administrator and nationally recognized
defender;PAULA RAINES, lawyer and
psychologist;BILL MTZELL, long-time
Boyd County public defender,DPA’s
own two NCDC faculty members,
VINCE APRILE and ERNIE LEWIS;
and also the excellent DPA faculty of

GARY JOHNSON, GEORGE
SORNBERGER, JIM COX, BILL
SPICER, ALLISON CONNELLY, and
EDMONAHAN.

OUR PERSUASION PROGRAM

The PersuasionInstitute increasedthe
attorneys’criminal defensetrial skills.
The Instituteimproved theability of the
participantsto persuadeasadvocatesfor
their criminal clients in the increasingly
hostilecriminaljusticeenvironment.The
major trial aspectsof a criminal casewere
covered:

- PreparationandTheoryof the Case
- Voir Dire
- OpeningArgument
- Trial CommunicationandCreative
Persuasion

-MeetingandMakingTrial
Objections

- Preparationof Witnessesand
DirectExaminafion

- Cross ExaminationClosing
Argument

The programhad daily lectures and
demonsirationsby thepresenters,andac
tive participationby participants. The
participantsdivided into small groups
and pairedwith other participantsac
cording to experience. The most ex
perienced participants represented
hundreds of clients. The least ex
periencedrepresentedno clients. Eveiy
participantperformedeach day in the
small groups and received individual
feedback from the faculty. Participant
performanceswere video tapedwith the
participantskeepingtheir video.

The learning by doing practice format
proved once again to be an extremely
effectiveway to educatetheparticipants.

The client interview exercisesand Jim
Clark’s lecturecalledall ofus to develop
a caringrelationshipwith thoseweserve.
Inmatesfrom theMarionCountyAdjust-
merit Centerplayedthe role of clients. It
washardto tell whobenefitedmorefrom
that realisticdialogue:the inmatesor the
attorneys.The inmates led us to new
ways ofviewing ourclients - aspeoplein

needof anddeservingqualityservice.

Joe Guastaferro imbued in us the
knowledge that there is no persuasion
without com,nitmenr.Linda Miller told
us that closingsrequiredmore thancom
mitment, they required passionatebelief
in ourclients.Marty Pinalesshowedus a
passionateclosingand reminded us that
we arethe enforcersof our Bill of Rights
seehis remarksin thisissue.

REMARKS OF PARTICIPANTS

"I really liked the food, location and
opportuniryto bereminded‘how to,’ and
becritiqued in a safe environment."

‘The best part of the Institute was the
small group interaction. It helped me
overcomemy fear of getting up on my
feet."

"I found the learning by doingprocess
and the critiquing by the tremendousna
tional and Kentuckyfaculty to be the
mosthelpful."

It wasfantasticto meetso manygreat
lawyersfrom somanydifferentplaces."

"Watching excellenttrial lawyersshow
and encourageus with their creative
ideaswaspriceless."

"I grew, learned, and am gratefulfor
your commitment."

"Best program in thenation."

COMMITMENT TO
EXCELLENCE

Kentucky’sDPA isdedicatedto training
its attorneys to provide excellentservice
for our poorclients who have been ac
cusedof coniniitting a crime. We strive
for no less, as we continue to commit
ourseif to an advocacythat roots out
injustice.
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Cincinnati’s Marty Pinales Chicago’s JoeGuastaferro

Philadelphia’s PhyllisSubin Denver’s Linda Hotes

Lexington’s Jim Clark Covlngton’s Bob Carran D.C.’s Kim Taylor

Colorado’s Linda Miller

Lexington’s Paula Raines
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Mothers Against Drunk Driving
Examining the ProblemofDrunk Driving and the Solutionstothat Problem

THE PROBLEM

During the next 23 minutes,somewhere
in the United States, at leastone persoti
will diein an alcohol-relatedcrash.Here
are some additional, rather sobering,
statistics that we should consider before
getting into an introduction about
MADD:

Drunk driving is the mostfrequentlycoin
initted violent crime in the nation today.
DWI driving while intoxicatedarrestsin
1988totalled approximately3 times thetotal
forall oiherviolentcrimesmurder, robbery,
forcible rape, andaggravated assault.

Nearly540.000peopleareinjured eachyear
in drunk-drivingcrashes.

About 49% of all fatal crashesin 1989 were
alcohol-related.

It is estimated that 2 out of every 5
Americanswill beinvolvedin analcohol-re
latedcrashduringtheirlifetime.

In 1989, approximately8 persis,aged 15-
19, died eachday becauseof drunk-driving
crashes.

In 1989,nearly 26% of all fatally injured
drivers betweenthe agesof 15 and 19 were
intoxicated.

Drunk driving crashesare theleadingcause
of deathfor Americansage3-30.

Eachyear.25,000 Americans suffer brain
damageas a result of an impaired driving
crash.

Drunk driving costs Americansabout$24
billion eachyear.

In 1989, there were 1.7 million arrestsfor
drunkdriving in theU.S. For evezyariest,it
is estimatedthat 1,000tripsbydmnkdiivers
wentundetected.

Only 1 in 500 to 1 in 2,000dnvers with a
BAC over .10%arearrestedin anygiven24
hourperiod.

A drunkdiivercan drive5,000milesbefore
beingstoppedequivalentofa cross-countiy
trip.

Whenwelook at theconsequencesof the
drunkdriving crash,we aren’t just look
ing at deaths andbroken limbs. We are
looking at permanent brain damage,

spinalinjuries, loss of limbs, and recur
ring nightmaresaswell asother emotion
al longtemi injuries.

Statistics on alcoholismreveal that over
18 million adults areeitheralcoholic or
havea serioussubstanceabuseproblem.
At least4.6million adolescentsannually
becomeaddicted.Three out of every 10
teenagershave alcohol problems and 9
out of 10 teenagecrashes involved al
cohol.

The National Highway Traffic Safety
Administration recognized the serious
nessof this problem in the 1970’s.
Several demonstration projects were
developedthroughoutthe countryto im
plement countermeasuresto combat the
problem. At that time, efforts centered
aroundenforcementtI*oughspecialized
training, probation and long-term fol
lowup, andtreatmentfor the offender.

But during this period of time, a major
element in the movement was missing.
That elementwas in the area of public
attitudeandconcern.A significantboost
for the initiative to impact the drunk driv
ing problem beganin 1980, with the
developmentof Mothers Against Drunk
Driving andseveralother citizenactivist
groups.Theparticipation of thesegroups
in focusing the public’s attention on the
problem, aswell asthemediasgrowing
attention to the effort to rid the nation’s
highways of the impaireddriver, repre
sented a link that had beenmissingpre
viously.

In looking back upon the early 1980’s,
the factors that contributed significantly
to a reduction of alcohol-relatedfatalities
during that period of timeprimarily in
cluded the following:

1 CitizenActivism
2 Media Attention
3 Effective Legislation
4 Stepped-upEnforcement
5 Administrative LicenseSanctions
6 The increasedperceptionand fear of the
public that if they drove after drinking,they
werelikely to bearrested, losetheir driver’s
license,andpossibly servetime in jail.

From 1982 to 1985 alcohol-related

fatalitiesdecreased.During this time, the
greatestnumberofreductionsin fatalities
was seenamongour youth. This was a
very positiveoutcome of the initiative,
becauseyouthful drinking drivers, and
alcoholics, were consideredless deter
rable than other groups. And with the
passagein 1984oftheminimum drinking
age of 21, the nation saw a significant
reduction in total fatalities from ages16
through20 and especiallyfor ages 17
through20.

But even with the significant strides
made during the first five years of the
1980’s,theproblem of drunk driving still
remains a numberone national health
threat.Still, morethan 1/2 offatal crashes
continue to be alcohol related. More than
80% of thecrashesinvolvea driverwith
a BlOOd Alcohol Content greater than
.10. And, still, eachyear, approximately
24,000 Americansdie as a result of the
irresponsible actions of the drunk driver.

MADD BACKGROUND

MADD has evolved over the past 10
years from a one woman crusade to a
national movement. It beganwith the
efforts of Candy Lightner, in Fair Oaks,
California, who refused to accept the
lenient and ineffective responseof the
criminal justice systemtoward a hit-and-
run druiik driver who took the life of her
13 year old daughter, Carl, in May of
1980.The driver had been involved in
another hit-and-rundrunk driving inci
dentjust two daysearlierandwasfreeon
bond whenhe killed young Can.

When MADD wasfounded in 1980, na
tional statistics were reflecting an
averageannual alcohol-relateddeathrate
of 28,000.After joining forceswith other.
agenciesand organizations, particularly
with the National Highway Traffic
SafetyAdministration, MADD beganto
seea drastic changein the way both the
media and the public beganto view the
problem of the slaughter on thenation’s
roadways. As a direct result of the com
bined efforts of expertsin the field, ac
tivists, amid themediaattention, the nation
beganto seea significant increasein DUI
legislation,numberofarrestsandconvic
tions, tougher sanctionsfor the repeat
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VICTIMS ASSISTANCEoffender,and a greater public awareness
andsensitivity to theproblem. And,most
importantly, the nation saw a general
change in public attitude toward the
crime of drunk driving.

Presentlyobserving its Tenth Year An
niversaiy,MADD is one of the fastest
growing non-profit organizations in the
countiy. It hasa following of almostthree
million members and supportsand has
over 404 charteredchaptersthroughout
the United States, with affiliates in
severalother countries.

MADD’s membership is composedof
men and women from all walks of life,
including victims, survivors, and con
cernedcitizens who arefed up with the
problem of impaireddriving, andwho are
joining together to both change public
opinion concerning the problem and to
support efforts designed to eventually
eliminate theproblem altogether.

MADD’s missionstatement is to mobi
lize victims and their allies to promote
the public conviction that impaireddriv
ing is bothunacceptableandcriminal, in
order to promote corresponding public
policy, programs,andpersonalaccount
ability. In other words, MADD’s goals
aretwo-fold: to stopdrunk driving andto
help thevictim of this violent crime.

MADD is not a temperanceleague. Its
members believe that drinking is a
private mauer.It only becomesa matter
for public concernwhen thepersonwho
is drinking gets behind the wheel of a
motorized vehicle and drives underthe
influence.

AtaNational LeadershipConferenceand
Tenth Year Anniversary Kick-off held in
Washington, D.C. in August of 1990,
MADD President Micky Sadoff com
mented,"Over the pastdecade,MADD’s
grassrootsmovementhasmovedthehid
den and socially-accepted tragedy of
drunk driving from the back-page
obituariesto the front-pageheadlinesand
into thenation’s consciousness."

The driving force behind this national
organizationis thebelief thattheproblem
of impaired driving can eventually be
eliminated through the combinedefforts
of many agenciesfrom the public and
private sector.MADD’s comprehensive
approach to eliminating the problem in
cludespromoting public awarenessand
education, developing and supporting
prevention programs, providing song
support for more effectiveDUI counter
measures,supportingstiffersanctionsfor
offenders, including assessmentand
treatment of problem drinkers, and ef
fecting a generalchangein theopinionof
thepublic towardthe drunk driver.

The second,but equally importantgoal
ofMADD isto provideastrongvoicefor
thevictimsof this veryviolentanddevas
tatingcrime.

Drtink driving is not just an issue of
financial costsor a violation of the law,
it is also an issueof human loss. Each
year,besideslooking at thereality ofover
23,000alcohol-relatedfatalities,MADD
is also vexy consciousof the 500,000
individuals who sustaininjuries as a
resultof drunk driving crashes.

As the largest victims assistanceor
ganizationin thecountry, MADD isboth
champion of the rights of victims and a
sensitive ally in their time of need. Its
members,madeup ofvictims,survivors,
andadvocates,provide the following:

Crisiilnterve,uion:MADD provides emo
fional support to help victims cope with
their grief and anger. Victims are also
provided practical information on resour
cesthey may need in the aftermath of their
victimization.

WritenlnformationandReferrals:MADD
provides brochuresranging from under
standingthe grief processtounderstanding
the criminal justice process,and offers a
clearinghouseonotheravailableresources.

CriminaifusticeAdvocacy:Besidesreceiv
ing criminal justice orientationand anex
planation of their rights, victims are en
couragedto submit Victim ImpactState-
merits andareprovided with court accom
paniinentuponrequest.

Group Support: Many Chapters provide
supportgroups to help victims cope with
the many problems they face, allowing
them to share their feelings and concerns
with othervictims who have had similar
experiences.

Victim Impact Panels: As victims move
throughgrievingandbeginto recoverfrom
the powerlessnessthey felt whenthe crash
happened,many wish to tell their story so
that otherswho might consider drinking
anddriving will be moved to makea corn
rnitmentnot to do so. About 113 of the
chaptersbring together3 or 4 victims to tell
their stories as a panel before the most
important audiencewho could ever hear
them-convicteddrunk drivers ordered by
the court to attend.

The victimson thepanel donotblame or
judge thosewho attend. They simply tell
their stories and how their lives and
familieshave beenaffectedby the crash.
Victims neverspeak to groups in which
their ownoffender is present. There isno
interaction betweenvictims and of
fenders during the Panel presentation,

butquestion andanswerperiodsmayfol
low.

Judgesor probation officers require con
victed drunk driving offenders to attend
a Victim Impact Panel as an elementof
their sentences.The Panel does not
replace conventionalsentencesbut adds
a creative component to it. Immediately
after the sentenceis pronounced,a court
clerk informs the offender verbally and
in writing of the date, time andplaceof
the Panel to be attended. A probation
officer or other agentof thecourt attends
eachVictim Impact Panelto monitor at
tendance. Offenders who fail to attend
must returnto court for appropriate sanc
tion.

Follow-up researchis just beginningon
thepanelsandit looksvery promising. in
a study of 94 offenfers who attended a
panel in Dallas, Texas, 87% said before
attending the panelthat theywould con
tinue to drink anddrive or were unsure.
After hearingthe panel, 95% said they
would never drink and drive again. A
large study in Clackamas County,
Oregon,followed up 1,275 offendersfor
one year. 534 of them had beenordered
to attend a Victim Impact Panel, 741
werenot. The group who did not attend
thepanelhad three times asmany drunk
driving offenseswithin the next year as
thenon-paneloffenders.

VICTIM ASSISTANCE
FIVE POINT PLAN

in August of 1990,at theTenth Anniver
saiy National MADD LeadershipCon
ference held in Washington, D.C.
MADD unveiled its new Victim Public
Policy Five Point Plan: Elements:
"ABCDE"

1. Amendmentsfor Victim Rights MADD
believesthat sinceStatutoryBills of Rights
areonly sporadicallyandintermittentlyen
forced, State ConstitutionalAmendments
for victim rightswill more definitively offer
victhnsof drunk drivingcrashesthe rightto
be inloimedof,present at, andheard in the
criminal justice process.

2. Bankruptcy Protection for Victhns of
Drunk Dziving CrashesMADD believes
that persons who kill or injure others as a
result of driving impaired by alcohol or
other drugs shouldnot havethe privilege of
filing bankruptcyto avoid paying resthu
tion or civil judgments to theirvictims.

3. Compensation for Victims of Drunk
Driving CrashesMADD believesthat vic
urns of crashescausedby driversimpaired
by alcohol or other drugs should not be
categorically excluded from any State
Crime Victim CompensationProgramand
should be subject to the sameeligibility
requirements as other victims of violent
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crime.

4. Dram Shop Recovery for Victims
MADD supports,bymeansoflegislationor
caselaw, the right of victimsof alcohol-re
lated traffic crashes to seek financial
recovery from establishmentsand servers
who haveirresponsiblyprovided alcoholto
those who are intoxicatedor to minors,or
who serve past the point of intoxication
individuals who then cause fat1 or in
jurious traffic crashes.

5. Endangerment of Children Sanctions
MADD supportsthe enhancement of sanc
tions against convicteddrunk driverswhen
the offender wasdriving with aminor child
in the vehicle. MADD also supports
amendmentsto StateFamily Codesindicat
ing that evidenceof driving while intoxi
catedwith childrenin the vehicle is con
sidered against the "best interest of the
child" in suits affecting the parent-child
relationship.

PUBLIC AWARENESS

As previously stated, a major component
of the comprehensiveeffort to combat
theproblem of drunk driving isin the area
of Public Awareness. Over the past
severalyears,MADD hasdevelopedand
supported severaldifferent major public
awarenesscampaigns:

ProjectRedRibbon: 1990will mark the
fifth year of observance.Through the
combined efforts of MADD, NIffSA,
and many other groups focusing upon
transportation safety, the countiy will
hopefully be blanketed in red ribbons
during the upcoming holiday season.
Thisprogram wasdevelopedin an effort
to combatthehighnumber of deathsand
injuries each holiday season,from
ThanksgivingthroughNewYear’s. The
redribbon tied to a vehicle isa symbolof
the motorist’s pledge to drive safeand
sober.MADD saysthat this public cam
paign will give a new meaning to the
saying "Tie OneOn." Over 40 million
ribbonswere distributed in 1989.

The National Candlelight Vigil: No
singleeventthroughoutthe yearfocuses
more attentionon the victims of drunk
driving crashes than this vigil of
RemembranceandHopeheld in Decem
ber of each year. The vigils which are
observedsimultaneouslythroughout"the
country, aredesignednotonly to remem
ber victims, but also to support their
families, to alert thenation to the reality
ofdrunk driving, andto expresshopefor
a less violentholiday season.

ProjectGraduation: MADD has joined
forces with over 20 other nationaland
stateorganizationsas an activeco-spon
sor of Operation Prom/Graduation,
providing informationfor our youth on

sponsoring substancefreeparviesaswell
asinformationto increasethe awareness
of the dangersof alcohol anddruguse.

MADD Poster/EssayContest:This year
will be MADD’s fourth yearof sponsor
ing this contest. Last year, it drew more
than 45,000entries. Thiscontestchallen
gesouryouth to combinetheircreativity
with their knowledge about impaired
driving. Thisyear’s themewill be ‘Driv
ing StraightInto the 1990’s." The poster
competition is for grades 1-12; the essay
contestis for grades4-12.

"Keep It A SafeSummer":"K.LS.S." is
MADD’s summer safety program ob
served betweenMgmorial Day and
Labor Day. During the summermonths,
MADD promotes public service an
nouncements,sponsorsblood drives with
American Red Cross, and provides a
fani1y packet of safetytips ontravel and
specialtyitems.

Drive For Life: This is a Labor Day
public awarenesscampaigncosponsored
with Volkswagon, asking the driving
public tomakea personalcommitmentto
drive soberby shining headlightsduring
theLaborDay weekend.

YOUTH ISSUES

In 1989, the National ParentsResource
Institute for Drug Education conducted
researchon youth anddrug abuse.The
results of the researchreflected that beer
was the number one drug of choice
amongteens.Basef upon the belief that
theonly trueway to assure theelimina
tion of the druxik driving probnem is to
focus upon prevention"efforts aimed at
our youth, MADD has steppedup its
efforts to curb youthful drinkingthrough
numerouspublic awarenesscaopaigns.

From its inception,MADD hasbeencon
cernedabout the vulnerability of young
peopleto vhe hazardsandconsequences
of alcohol-andother drug-impaireddriv
ing. Inexperienced at bothdrinking and
driving, young people are at increased
risk whenthey combine thetwo activities
Researchindicatesin the past that young
drivers are disproportionately involved
in traffic crashes, injuries and fatalities
involving alcohol or other drugs.

MADD believesthat the solution to the
problem lies in efforts on many fronts:
education and prevention programs, to
inform youths of the dangersof impair
ment; intervention,to redirectyouth who
have becomeinvolved in substanceuse;
sanctions,for thosewho comn:iit alcohol
and other drug offensesas well as for
adultswho provide substancesillegally
to minors; andlimits on advertising and
marketing strategieswhich blatantly tar
get thoseunder the legal drinking age.

MADD thereforeendorsesthe following
conceptsandcountermeasuresto reduce
alcohol- and drug-impaireddriving by
youth:

1. Enforcement of the Minimum Drinking
AgeLaw - MADD believesthere shouldbe
more effectiveandstringent enforcementof
the minimum drinking agelaw, by means
of administrative, civil, and criminal
measures,to further limit illegal underage
accessto alcohol andthusreduceyouthful
involvementin alcohol- andotherdrug-re
lated traffic crashes.

2. .00 BAC - MADD advocatesthat it be
illegal for thoseunder 21 to drive with any
measurablelevelof bloodalcohol.

3. Fake rn/Fraudulent Licenses - MADD
advocatesrequiring that drive?s licenses
and other documentsusedas primary sour
cesof identification for the purchase of
alcohol be standardizedto facilitate age
identification andthat measuresbe takento
discourage falsification. MADD also sup
ports appropriatesanctionsfor those who
falsify ID and seek"fake IDs" for illegal
purchaseof alcohol.

4. Marketing to Youth - MADD believes
alcoholic beveragesmustnot be marketed
to thosewho have not reachedthe agefor
legalpurchaseor possession.

5. Driver License Sanctionsfor Underage
Purchaseand/or Possessionof Alcoholic
Beverages- MADD advocates that each
stateadoptandimplement lawswhich pro
videdriver’s licensesanctionsfor underage
personsconvictedof purchaseor posses
sion of alcoholicbeverages.

6. ProvisionalLicenses-MADD advocates
that eachstateadopt lawsproviding that
personsunder21 receivedriver’s licenses
which aremore restrictive than full licen
ses,underwhich violationswouldresult in
driver improvementactions and license
revocationandcivil sanctionsin addition to
anycriminal sanctionsandpenalties.

7. Alcohol-FreeZones for Youth Gather
ings - MADD advocatesthat schoolsand
other organizationshostingsocial andath
letic gatheringsfor youth takepositivesteps
to ensure that alcoholicbeveragesnot be
presentatthosegatheringsandthatpersons
with alcohol in their systemsbe prohibited
from suchevents.

8. Adults ProvidingAlcoholto Minors - In
order to further limit youthful involvement
in alcohol-relatedcrashes,"MADDadvo
catescriminalizationof actions by adults
who provideor allow alcoholicbeverages
ateventsfor underageparticipants;further,
MADD believesthat whenminorsattend
adult eventswherealcohol is present,the
responsibleadultspresentmustensurethat
the minorsdo notconsumealcohoL
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9. Alcohol Education - Solving the im
paired driving problem in the long term wifi
require a nationwide commitmentto al
cohol/drug abuseprevention and educa
tion. MADD supportsthe implementation
for every state and community of com
prehensivealcohol/drug educationcur
ricula in schools,alcohol/drugeducation
programsin colleges,universitiesandtrade
schools and community-basedpreven
tion/educationprograms for the general
populatiolL

ENFORCEMENT OF DUI LAWS

Tougher lawsagainstalcohol- andother
drug-impaireddriving are crucial for
reducingthe numberof lives lost on our
nation’s highways. But no law is any
betterthanits actualenforcement.At the
samedine, effective enforcement of
toughlawsprovidesoneof thebestdeter
rents to impaired driving offensesand
resulting fatalities. Statistics show that
where DUI arrestsin a statehave gone
up,deathsfrom impaireddriving crashes
havefallen.

It is essential,then, to maintainandcon
stantly improve active enforcement of
DUI laws.

Enforcement efforts can be enhanced
through a numberof means,including
availability of effective tools and new
technology, as well as more accurate
definitionsof impaimient.

To maximize the enforcementof laws
againstimpaireddriving, MADD advo
catesmeasuressuchasthe following:

1. SobrietyCheckpoints - MADD supports
the useof sobrietycheckpointsto detectand
apprehend alcohol and drug-impaired
drivers,and as a visible deterrentto drink
ing anddriving.

2. PreliminaryBreathTests- MADD sup
ports the useof PreliminaryBreathj Testers
PBTs by police officers investigating
drunkdrivers,bothtoincreasethe efficien
cy of the airest processand to pmtectthe
innocent.

3. .08PerSeand .05Presumptive-MADD
supportssetting the legal Blood Alcohol
ContentBAC limits for diivers at .08per
seand .05 presumptive.

4. MandaloryBAC Testing for Death&
SeriousInjury - MADD advocatesthe re
quirementof alcohol/diiig testing of all
drivers in all traffic crashesresulting in
fatalitiesor serious bodily injury.

5. EnforcementTechnology- MADD sup
ports the testinganddevelopment,evalua
tion and implementationof newtechnology
to assistpolice in the enforcementof DU!
laws. Examples of suchnew technology

include passive alcohol sensors,video
taping of DUI offenders and in-vehicle
computer terminals for license/criminal
recordschecks.

6. Drug Recognition Expert Program -

MADD supportsmore widespreadtraining
and certificationof Drug RecognitionEx
pertsto betterequiplaw enforcementagen
ciesin the apprehension,identificationand
prosecutionof alcohol..andother drug-un
paireddrivers.

7. OpenContainersIn Vehicles - MADD
endorses opencontainerrestrictionswhich
preventthe consumptionof alcohol or the
possessionof opencontainersof alcohol in
anymotor vehicle.

SANCTIONS

MADD believesthat driving impairedby
alcohol or other drugsis a crime,and the
crasheswhich result arenot accidents.

Virtually everystate’slawsacknowledge
impaired driving as a crime, and the
seriousnessof the consequencesthat can
result make punitive sanctions ap
propriate andimperative.

Such sanctionshelp to preventrepeat
offensesas well asto raisepublic aware
ness of enforcement efforts. Research
confirms livesare savedby the impactof
such sanctions. While education and
rehabilitation have a role in acoinprehen
sive approach, they are no substitutefor
firm, effectivesanctions.

In addition, MADD recognizesthe in
tegralpart trackingsystemsplay in assur
ing the implementation of appropriate
sanctions.An examplewould be theNa
tional Driver Register, which facilitates
tracking of driver licensesanctionsand
makes that information available from
stateto stateaswell aswithin states.

In order to help prevent future offenses
andthus savelives, aswell asto respond
firmly and appropriately to impaired
driving incidents,MADD advocatesthe
following:

1. AdministrativeRevocation- MADD ad
vocatesiznplementadonof administrative
drivers licenserevocationfor driverswhose
blood alcohol content exceedsthe legal
limit definedby law.

2.Plate/VehicleConfiscation- MADD ad
vocates confiscatingor impounding
vehiclesor plates from the vehicles of
habitual impaired drivers or those who
drive while underdriver’s licensesuspen
sion.

3. Progressive Sanctions- MADD advo
catesa two-tack systemof penalties ap
plied in both the administrative and

criminal justice systems. Designed to
reduceimpaireddrivingbyrepeatoffenders
anddeterthose whohavenotbeendetected,
the system will administerprogressively
more severesanctionsto deteroffenders
who havenot beendetectedand reduce
recidivism of those who have been
detected.

4. MandatoryConfinementfor RepeatOf
fendeTs-MADD favorsconfinementwhich
cannotbesuspendedor probatedfor those
convictedmore thanonceof driving while
under the influence. Drunk diiving is a
crime, andcontinuedincidenceof suchof
fenseswarrentsthe punitiveeffectof acer
tain jail sentence. Making the sentence
mandatoryremovesthe uncertainty and in
creasesdeterrentvalueof the sanction.

5. Minimum Security DI.1I Facilities -

MADD callsfor the developmentof special
minimumsecurity facilities for incarcera
don of convictedDUIoffenders,whichin
clude assessmentand treatmentwhile in
carcerated.

6. Anti-Charge Reduction MADD
believesthat all whoarechargedwith DUI
offensesshould be prosecutedascharged,
rather than be allowed to negotiateto a
lesseroffense,especiallya non-alcohol-re
latedoffense.

7.EqualPenalties- MADD believesthatall
impaired driving violations resulting in
deathor serious bodily injury, as well as
leaving the sceneof a crash, should be
felonies. The penaltiesfor theseoffenses
should be equal.

8. DUT Tracking Systems- MADD sup
ports the implementationof integratedDU!
uacking systemsthatrecordpertinentinfor
mation onDUI offensesfromarrestto final
dispositionby thecourtsanddriverlicense
agencies.Trackingsystemsshouldinclude
arrestrecords from all police agencies,
prosecutioncourt depositionand driver
licensingrecordsandshouldbeaccessible
by all law enforcementagenciesandcourts.

9. ProbationaxyTechnology.MADD sup
ports investigationandevaluañonof new
scientific technologydesignedto prevent
individuals from driving under the in
fluenceofalcohol,suchas an ignition inter
lock device; however, MADD does not
support the use of such technologyas a
substitutefor appropiiatetraditional penal
ties and sanctionsfordrunk driving,suchas
licenserevocation andjail sentences.

SELF-SUFFICIENT PROGRAMS -

USER.FUNDED

The increasingpublic concernwith the
impaireddrivingproblemhasledto new
legislation programsand awareness,
resulting in a substantialreductionin al
cohol-related fatalities during the 1980
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Unfortunately, some programs initially
proving effective fail when funding
which originally made them possible
runsout.

A system for ensuring consistent,
long/term funding for impaired driving
programs is essential for continued
progressagainst this seriousproblem. To
developsuch a program it is appropriate
that thosemost responsiblefor theprob
lem - the usersof alcohol andthe DUT
enforcement system - provide the
meansfor its control.

MADD thereforesupports fundingofim
paired driving programs through
measuressuchasthe following:

1. DUI Fees, Fines and Assessments-
MADD supports efforts to provide funds
for impaired driving programs including
adequate DUI prevention, deterrence
programseducation,law enforcement,sub
stance abuse treatment and victim assis
tancethrough the useofoffender-generated
fees andfines aswell as otherassessments
including alcohol beveragetaxesto ensure
a reliable sourceof funding for effective
programs.

RESPONSIBLE MARKETING
AND SERVICE OF ALCOHOL

It is incumbenton personsandorganiza
tions which market, sell and serve al
coholic beveragesto do so in a respon
sible manner. MADD believes that
several specific actions will help in
making such practices more likely.
Studies have indicated that as many as
half of impaireddriving arrestsinvolve
personswho last consumedalcohol at
public drinking establishments.There
fore, steps should be takento encourage
more responsible serving practicesin
retail establishments.Lawswhichextend
civil liability to establishmentswhich
have served persons whose impaired
driving results in death, injury and
damage may tend to encourage such
responsiblebehavior.Training inrespon
sible serving practices which promote
supportive management policies and
equip servers with the skills thatenable
responsible serving also would help
reach that end. Educationin responsible
servingtechniquesfor socialhostswould
extend that benefitto other settings.

Onemarketing practice which is con
tradictory to responsiblemarketingand
service is "happy hours," which many
believe promotes excessiveconsump
tion. Multiple drink and free drink
promotions common during "happy
hours" shouldbe prohibited by law. Ad
ditionaily, all marketing efforts should
include messagesencouraging respon
sible use on the part of the consumer,
including the use of designated driver

programs.

MADD therefore endorsesthe following
conceptsand countermeasuresto move
toward more responsiblemarketing and
serviceof alcohol.

1. ResponsibleServing Practices- MADD
advocates more widespread implementa
tionof responsiblebeverageserving prac
ticesand training to include instructionof
bothmanagementandserversfor licensed
outlets,andexpandededucationonrespon
sible socialhosting.

2. ‘Dram Shop - MADD strongly supports
by meansof legislationor caselaw the right
ofvictims of alcohol-relatedtraffic crashes
to seek financial recovery from estab
lishments and serverswho have irrespon
sibly provided alcohol to those who are
intoxicatedor to minors, or who servepast
the point of intoxication individuals who
thencausefatal or injurious traffic crashes.

3. DesignatedDriver - MADD advocates
the promotion of "Designated Driver"
programsin both social host settings and
licensedestablishments,in orderto further
reinforcea responsiblepublic approachto
alcohol usewherever driving may be in
volved.

4. PracticesWhich EncourageExcessive
Alcohol Consumption Happy Hours -

MADD callsupon the hospitality industry
to voluntarily end all practices associated
with excessivealcohol consumption.
MADD also supports stateagenciesand
legislatures which pass clear and com
prehensiveguidelineswhichprohibit such
practices in all 50 states.

5. The Responsible Use of Alcohol -

MADD urges that those Americansof
drinkingage who chooseto drink do soin
a responsiblemanner, avoiding anydriving
after drinking.

6. Alcohol Advertising - MADD en
courages producers, advertisers and the
media to exerciseresponskbility with
respectto promotion of alcoholproducts,to
avoid depictionof dangerousor illegal uses
of such products, and to eliminate anyad
vertising practiceswhich target thosewho
cannotlegallyuseor purchasealcohol.

7. Alcohol Warning Labels - MADD has
endorsedthe conceptof requiring warning
labels on alcoholic beveragesstating that
alcohol will impair skills necessary for
operation of motor vehicles or heavy
machinery.The use of such warnings is
consistentwith similar warnings on other
hazardoussubstances and wifi provide a
direct opportunity to educate the public
concerning the risks involved in alcohol
consumption.

8. UniformBarClosing- MADD advocates

settinguniform statewidecut-off limits on
the sale of alcoholic beveragesin order to
end the practice of "barhopping" to find
establishmentswith Later closing hours for
"onelastdrinlç" with the likelihood of im
paired driving as a result.

MADD OF KENTUCKY

In 1981, in Louisville, Lois Windhorst
founded Kentucky’s first MADD chap
ter. For the past nine years, Mrs.
Windhorst has been very active in the
anti-drunk driving movement and she
presently serves as the Legislative
Liaison for MADD’s Kentucky’s State
Coordinating Committee. Since 1981,
chaptershavealsobeendevelopedin the
following counties:Bath, Carter,Chris
tian, Daviess,FranklinHardin, Marion,
McCracken, Northern Kentucky, Pike,
Rockcastle,andWarren.

The State Coordinating Committee is
composedof a representativefrom each
chartered chapter. Chairman of that
Committee is Earl Bell of Frankfort.
Treasurer is Mrs. Lelia Haddle of
Radcliff.

In Januaiyof 1990, Kentucky hired its
first State Administrator, Paula B.
Freeman, and openeda State Office in
Harrodsburg, Kentucky.

The goals of the State Office and State
Coordinating Committee, under the
direction of the National Office basedin
Dallas, Texas,include the following:

1. Leadinga statewideeffort to strengthen
existing chapters and developnew chapters,
providing both technical assistanceand an
avenuefor coordinationandinformation shar
ing.

2. Developing,through localchapters,a direct
victim servicecomponent

3. Expanding the public awareness effort
through such avenues as the victim panel
implementation and court monitoring expan
sion.

4. Supporting a major thrust in legislation to
assurethatKentuckycomesinto compliance
with the national standards.

5. Taking a proactiveinterest in working with
youthgroups.

6. Establishingresourceandfunding develop
ment for future expansionof services.

Paula B. Freeman
Kentucky StateAdministrator
MADD Mothers AgainstDrunk Driving
KentuckyStateOffice
P.O.Box 274
Harrodsburg, KY 40330
606 734-0090
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Should Kentucky Have Blue-Ribbon Juries?
76 ofKentucky’s120 Countiesuse Computers;44 useJury Commissioners

HOW SHOULD MADISON
COUNTY CHOOSE ITS

JURIES?

The public defender says Madison
County’s systemof jury selectionisout
dated andneedsto bechanged.Thejudge
saysit’s workingwell andshouldremain
as it is. And thosewho practice hereare
divided on the question.

TheissuearoseNovember20whenErnie
Lewis, head of the local office of the
DepartmentofPublic Advocacy,wrotea
letter to Chief Circuit Judge JamesS.
Chenault suggestingthat heabolish the
practiceofusinga commissionto choose
jurors in favor of usinga computer.

Although at the time he wrote the letter,
Lewis was representing a client con
victed of manslaughter,he stated that he
was not raising the question in regard to
anyspecificcase.

He wrote that it was his "heartfelt ex
perience.... that a more randomselection
procedurewould be beneficial for all
litigants who have casestried before a
juiy in our county."

"The goalof the jury system,it seemsto
me, has to be that litigantsperceive that
there is inherentfairnessin the selection
of thosepersons that will be sitting on
theirjury," the letter stated."If the jury is
not fairly selected, then the ultimate
result will notbe trustedandfmality and
closurewill not be achieved."

According to Lewis, who haspracticed
law in Madison County for more than
sevenyears,the jury pool tendsto favor
older persons, whites, males, middle-
classpersonsand those who have lived
in the county for a long time.

He cited a study which showedthat, in
1990, women made up only 45% of
jurors, although they are 53% of the
county’s population. Fiveyearsago,they
made up 35%.

He notedthat in a recent caseinvolving
a young defendant, Harvey Dale Fryer,
the averageage of the jurors was 53.6
years."I suspectthathe didnot feel that
he was being tried by a Jury of hispeers,"
the letter stated.

By using a computer to randomlyselect
potential jurors from voter registration
and motor vehicle registration lists,
Lewis said, the result would be a better
cross-sectionof the population. "Unless
your computer is randomly selecting
from a bad pool, it eliminates any statis
tical challenge," he noted.

He explained that jury commissioners
tend to selectpeoplewho arelike them
selves in some respects, whereas the
computer would remove that subjective
element.

But Chenault arguesthat there should be
somesubjectivity.

"The purposeof having thejuly commis
sionis, of course,to have somescreening
process in picking jurors,’ he said. "I
think the trial of any criminal or civil
matter is far too important to just ran
domly select a hodgepodge of
whoevers."The goal, he said,shouldbe
to get a varietyof "responsible"people.
"If you pick every 18th person in the
county,you’re going to pick every 18th
drunk,you’re going to pick every 18th
thief, you’re going to pick every 18th
prostitute,"hesaid."Perhaps that’s what
the public defender is striving for, but I
don’t think that’s a cross-sectionaljury."

Chenault said that, as chief judge of the
25thCircuit, he picksthreejuiy cominis
sionersin consultation with the circuit’s

other judge, WilliamJennings.Oneyear.
there will be two womenon thecommis
sion, the next year, two men. Likewise,
they alternate commissionersonthebasis
of political partisanship. Every other
year, there is a black commissioner,al
though blacks make up only 7% of the
population.

He saidhe instructsthecommissionersto
pick jurorswhom they would feel com
fortable having sit in judgment of themif
they wereontrial. Thenamesarethenput
in a hopper, and drawnby theclerk just
beforetrial.

In his 25 years on the court, Chenault
said, he hasgotten no complaintsabout
juries other than from public defenders
who usetheissuein theirappeals."They
always attack the jury," he said."That’s
asstandard asthe sunrising in the east.
Theystartattacking thejury. They attack
the judge. They attack the system?’

Lewis disputed thenotion that his recom
mendation was any kind of ploy. All
attorneysareswornto try to improve the
justice system,he explained.

Most attorneys who were questioned
aboutthe matter said they would favor
more randomselection.

"I think it’s importantto get as good a
cross-sectionas we can get," said
Michael Eubanks. "To that end,
whicheverdoesthe bestjob is what I’d
like to see."

PeterJ. Flahertyifi said that useof com
puters could "cut both ways." "I do

Some counties are switching from
random juiy selection to juxy com
missioners instructed to choose
strong citizens. With a jury of
mothers, teachersand other profes
sionals,[Franklin] Stivers [Assistant
CommonwealthAttorney for Leslie
and Clay counties] says: "I’ll clean
clocks."

LexingtonHeraldLeader,
Oct. 14, 1990

Defendants arenotentitled to a jury of
anyparticular composition,...butthe
jury wheels,poolsof names,panels,
or venires from which juries are
drawn must not systematically ex
clude distinctive groups in the com
munity and thereby fail to be
reasonablyrepresentativethereof’.

Taylor v. Louisiana, 419 U.S. 528,
532, 95 S.Ct. 692, 702, 42 L.Ed.2d
6901975.
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criniinal defensework, and I think it
would benefit me there, but I think it
mighthurt my otherbusiness,"he noted.

John Lackey, who doesmostly civil
work, saidhe thinks a computer wouldbe
more likely to getjurors who would "be
more receptiveto claims ofpainandsuf
feringandlossof income of plaintiffs."

Lackey saidhe thought it wasironic that
Chenault, who is renownedas an advo
cate of technological innovation in the
courts,would oppose the use of com
puters."The barhasbeenchafing at this
issue for a long time," he remarked.
"Ernie’s often out there aloneon things,
but onthis, I think hehasa lot of support."

Neal Martin said he had no problem,
however, with the useof the jury com
mission."I think here in MadisonCoun
ty, it’s been impartiallyadministeredfor
years," hesaid. "hi somedistrictsit may

be, ‘Bring in the usual jurors,’ but that’s
not beenthe casehere."

David Smith, a local prosecutor, said he
too was satisfied with the commission
process."I don’t think there’s any need
for changing it," he said. "I think it’s a
good cross-sectionof Madison Coun
tians. I had ninejury trials this year,and
I thought it was representative."

Lewis said he thought the jiuy conimis
sion system tended to be weighted in
favor of theprosecution. In his letter, he
mentionedthat a recent article quotedthe
commonwealth’s attorney for Leslie,
Clay andJacksoncountiesassayingthat
he could get jurors who would "clean
clocks" if hiscircuit had a commission.

According to Jim Davis, an attorney for
the AdministrativeOffice of the Courts,
76 of Kentucky’s 120 counties now use
computers.They beganto be usedabout
five yearsago,whenthe law first allowed
them. "I definitely feel it’s fairer," he
said. "It boils down to one thing: The
computer doesnot recognizeper
sonalities."

Davis said the use of computers also
speedsup the jury selectionprocess.He
said that theAOC can quickly provide a
list ofnamesof potential jurorsbasedon

voter and vehicle registration rolls.
Duplicate namesandnamesof thosewho
don’t qualify as jurors are eliminated
before the county gets the list. "If they
needa 100 jurors, wecangive thema 100
namesin just a few minutes,"he said.

In Fayette County, where a computer
systemhasbeenusedsince 1985,several
judges said they liked it.

Circuit JudgeJohnKeller saidhe’s seen
no "substantial difference" in the
process, but that it doeseliminate time-
consuming hearings over jury challen
ges.

Circuit Judge Rebecca Overstreet said
shewas"quitecomfortable"with theuse
of computers, but added that it was the
only systemshehad everused.

District Judge Gary Payne said he was
definitely in favor of computer selection.
"In my opinion, it almost has to be bet
ter," he said. "Any systemis better if it
isn’t picking peopleyou know."

RANDY PATRICK
Register StaffWriter
The RichmondRegister
Dec8, 1990.
Reprintedby permission.

Guest Column to RichmondRegister.

In your Saturdayarticle on "How Should
Madison CountyChooseIts Juries?," you
raise some interesting questions. It was
surprisingthat the article commandeda six
column, front page, lead article position.
but it is refreshing to have anycourtproce
duresdiscussedin the pressas mostpeople
haveonly the vaguestnotionof exactlyhow
courtsoperate.

The article raisestwo questionsaboutjury
selection:First,from whatsourcearejurors
selected,and second,who doesthe selec
tion andhow it is accomplished?

Obviously, there must be somemethodof
selecting jurors, however selectedand
whomever chosen. State law has long
directed the manner and method of jwy
selection, although it has changed
throughout the years.During this century,
jurors were first chosenonly from the
propertytax rolls. About 40 yearsago,the
law waschangedto allow for the selection
of jurors both from the tax rolls and from
the voter registration lists.

More recently, perhaps20 yearsago, the
legislature changedthe law so that jurors

would be selectedonly from the voter
regisuationlists. This year the legislature
again changedthe law and provided that
jurors should be chosen from both the
voters registrationlists and from a list of
personsover 18 who hold valid driver’s
licenses.Thisnow constitutesthe poci from
whichprospectivejurors mustbe chosen.It
is designatedas theMasterList.

Jn order to selectprospectivejurors from
this MasterList, the law requires that the
chiefcircuit judgeof eachcircuitappointa
three memberjury commission"to prepare
a list of prospectivejurors for the following
year." Jury commissionshave beenre
quired and used for well over a hundied
years.A jury commissionermustbe at least
18 yearsold, a residentof the county,not
involved in anypendinglitigation, andnot
holding any public office. The jury com
mission servesfor 1 yearand the members
cannotsucceedthemselves.

Annually, in October, threecitizens&e ap
pointed andinsuctedas to their statutory
duties. They are instructed as to jurors’
qualifications:1 must be 18 yearsold or
over; 2 must be a residentof Madison
County; 3 must not be underindictment;
4 if everconvictedof a felony, musthave

beenpardonedby the govenor;5 mustbe
able to speakand understandthe English
language.

They are further instructedto give no con
sideration to prospectivejuroT’s sex,re,
political affiliation, age,religious affilia
tion, economiccondition. jobor profession,
or any other extraneousconsideration.
They are told to select the type, character
andquality personthat, Con’t next page

Theexclusionby jury commissioners
of medical doctors, attorneys and
policemen from the jury pool is re
versibleerror.

Reidv.Commonwealth,659 S.W. 2d.
217 KY App, 1983

Why Do We HaveJury Commissions?

JudgeJamesChenault
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were they themselves to have some matter
beforethecourt, they would havenoobjection
to that personsitting mjudgment oftheir case.
By usingthevoterregistrationroles, theywere
able to see that a proportionateamount of
jurorswere chosenfrom eachprecinctof the
county, thus eliminating the charge that any
area was over-represented or under-rept
sented.The useof voter registrationlists also
gaveindicafion that thepersonwasafunction
ing, thinking and participating memberof
society.

Under the statutoiy formula requiredto be
followed, 1,950namesarechosenin Madison
County for possiblejury service during the
ensuingyear.The names&e placed in small
vials andplaced in the jury drums, lock and
returned to the Court At least 30 daysbefore
thenextjury term,the july drumsareunlocked
and a sufficient number of namesdrawn to
makeup the next juzy panel.A jwy panelis
usually from 32 to 40 persons.Fifty to 60
namesmust bedrawnto allow for peoplewho
have moved, amsick,or otherwiseunavail
able for jury serviceat that term manyc
deferredto alater teim.

Severalyearsago, thelegislatureauthorized,
as an alternativemethodofjuiy selection,the
option of using "an electronicor mechanical
systemor device in carrying out" the jury
commission’sduties.

In largemetropolitanareassuchasLouisville,
with 16 circuitjudges,andLexington, with 6
circuitjudges,electronicrandomselectionhas
beenutilized by their jury commissionsfor
severalyears.Jury commissionsof a number
of othercourtshave also utilized this typeof
randomselection.

When the legislature added the driver’s
licenseholdersto the masterlist of potential
jumrs, I discussed with my fellow judge,
Judge William 1. Jennings,whetherMadison
County hasnow gmwn so n.tropolitanas to
warrantthe useofrandomelectronicselection
of jurorsfrom the MasterList.

JudgeJenningsand I decided that the jury
commission selection rather than random
selectionwasmoresuitedto Madison County.
We felt that we had high quality jurors over
the years, that the systemworked well, that
the jury verdicts weze honestly and fairly
arrivedat, andthatthecommunity,asa whole.
respectedthecircuit cowtandthe jury trial of
casesaspresentlyachieved.

Fiom time to time it has beencontendedthat
theprospectivejurorspcoi shouldbeenlarged.
Some contend that the roll of welfare
recipients should be included; son seekin
clusion of peoplein public housing; son
suggesttheuseof telephonedirectoiles;others
propose other lists. All of theseproposalsc
groundedon the contentionthat the present
jury pooiseliminatecertainclasses,or groups,
or types of people and thus are not truly
representaveandoss-sectiona1of the area
from which they are chosen.Mo6t of these

complaintscomefmm special interestgroups
but, to say the least, complaintsaboutjury
selectionmethodsandprocedures&e nothing
new.

There is nomethodof jury selectionthatwill
suitevexyone.However,the guaranteeof trial
by ajuxy of one’speersdoes not nowand has
never meant anything other than a jury of
one’s political equals. It certainly does not
meanthat an 18-year-oldpersoncan only be
tried by 18-year-oldsor that a malepersoncan
only be tied by males,or that a personwith a
particularpersonalityormentalquirkcanonly
be tiied by ajury madeup ofpeoplewith the
samepersonalitytraits or mentalquirks.Short
of cloning an individual,no person has a ue
equalexceptin the political sense.

There are three basic groups interestedin
everycriminal trial: 1 the sometimes-for
gottenvictims, 2 the accused,and3 the
public. If thejury wetechosento pleaseeither
of the first two, the other would be grossly
dissatisfied. If the jury is chosento suit the
third group, for whosebasicbenefitthesystem
is gearedto operate and who must bear the
costs of the systemandlive with the zsults,
then it is likely that, although neither of the
first two groups may particulañy like the
choice, thejury is fairly chosen.

Thereaxeproblemswith theuseofthe various
type lists previously mentioned,including
driver’s licenseelists. Many foreign students
have driver’s licenses,as do ex-felons, and
some aliens. Driver’s licensesare for four
yearsand, on an average,overhalf wouldhave
moved during the four-year period without
their licensesreflecting the move until
renewed.

Bethat as it may, thejury commissionselects
from both voter’s registration lists and
driver’s licenselists.

The local public defenderrepresentative was
quoted as saying,"The july commissionsys
tem tended to be weighted in favor of the
prosecution."He did not favor us with his
reasonsfor such beliefor any factsto support
such conclusion.It is my firm belief thatour
jurorstake their dutieswith greatseriousness,
that they honor their oathas jurors with total
commitment.From time to tine jurorsreach
verdictsthat I maynothave reached,but! have
neverquestionedtheir comrthtmentintegrity
or honesty.As I have often told jurors, if it
hadbeen intendedfor the judge to makethe
verdict,ajury would not have been sworn to
do so.

This gentlemanfurther contendsthat women
are discriminatedagainstbecause,from his
counting,in somepastye&, accordingto his
"randomsample." lesswomenwerecalledfor
jury service that year thanwere men. In my
tenure,I have appointed75 juzy cornmis
sioners.Thirty eight of thesecommissioners
werewonn. In the lastjury casedefendedby
this gentleman,26 jurors werecalled,12 of
whom were wonn. Five of the 8 strikes

peremptory challengesexercisedby the
defendantwere to excusewonn from that
jury. I am absolutely confident that if an
overall examinationwas madeof the jurors
selectedover the past 24 years, there would
beno significantdifferencebetweenmenand
women chosen,one way or the other. As a
matterof interest,the mostrecentGrandJury,
empanelled in June and just finally dis
charged,consistedoftenwomen and only two
men.

In any event, if there is any identifiableor
discernablediffexenccin theverdictsmadeby
women asopposedto thosema1e by men, it
haswholly escapedmy attention despitemy
carefulobservationover the years.

Surprisingly, one lawyer was quoted as
saying, !t was ironic that Chenault,who is
renowned as an advocateof technological
innovation in the courts,would opposethe use
of computers." Our circuit court records are
in theprocessof beingfully computerizedat
this time. Clark County Circuit Courtrecords
werecomputerizednearlytwo yearsago, the
first in the state along with Johnson County
to be computerized.

Computers do mechanicaltasks beautifully.
So far, they cannot makerationaljudgmental
decisions.The selectionof potentialjurorsis
a judgmental decision.The use of computers
eliminatesthejudgmentalpart It alsoguaran
tees us a certain percentageof every type
person,manyofwhom I believeeventhe most
jaundicedcritic of the court would agree&e
unsuitablefor jury service.

Our societydaily becomesmoredepenonal
ized. The tend in selectingpotentialjurorsas
in every other endeavor 8eemsto be drifting
towaxd a hodge-podge homogenizationof
mediocrity.I doubt that this is what thepeople
ofMadisonCounty wanL Ifirm!y believe that
the majority of Madison Countianswant a
quality juror selection process.During my
tenureon thebench, it is estimatedthat over
7,500 personshave served as jurors. These
people are probably the best judge of the
efficiency, fairnessanddedicationof the thai
juries. Thesejurors have includedpeoplefrom
every walk of life: farmers, loggers, factory
workers, medical doctors, busdrivers, store
clerks, lawyers, chiropractors,mechanics,
nurses, proprietorsof cvey type business,
retiredpersons,secretaries,unemployed per
sons, welfare recipients, surgeons, tenant
farrnrs, barbers,preachers,grade andhigh
school teachers, adminisativepersonnel,
dentists,collegeprofessots,anoccasionalstu
dent, public officials, andsoon.

I amoftheopinion thatthe real testof whether
we should changeourmethodof selectionof
prospeclivejurors resides with thesepeople,
the people who are not breaking the laws,
rather than with the few who axe.

CIRCUIT JUDGEJAMESC1{ENAULT
RichmondRegister,Friday,Dec. 14, 1990.
Reprintedby pemthsion.

FEBRUARY 1991/TheAdvocate21



Public Advocacy Commission
ThreeNewMembersAppointed,TwoMembersReappointed

The Public AdvocacyCommissionhad
threenew appointmentsmadeby Gover
nor WallaceWilkinson on Oct. 2, 1990:

1R.obenC. Ewaldof Louisvffle.

2 JesseCrenshaw of Lexington.

3 Paul E. Porter of Louisville.

Thesethree new membersreplaced:

1Aflen Holbrook,who had beena commis
sion member since1986.

2 Gary D. Payne,who had been a commis
sion membersince 1989.

3 Cynthia Sandersc*iwho had beena com
missionmembersince 1989.

The Commissionis chargedwith insur
ing the independenceof the Department
of Public Advocacy.

It is a 12 personConunission.Each per
sonservesa fouryearterm.It is currently
composedof the following persons:

LAW SCHOOL DEANS
OR DESIGNEE 3 Posttions

1. SusanKuzma - AppointedAugust
16, 1989 to the unexpired term of Kath
leen Bean. Her term will expire July 15,
1990. She wasappointedby Dean Bar
bara Lewis of theUniversity of Louis
villeLaw SchooltotheCommission.She
replacedKathleen Bean.

2. John Batt - ReplacedWilliam H.For-
tune whose term expired on July 15,
1989. His tenn expires September 18,
1993. Batt was appointed by Dean
Rutherford Campbellof theUniversityof
KentuckyLaw School.

3. WIlliam R. Jones- CurrentChairof
the DPA Commission. Appointed July
15, 1982. ReappointedMarch 4, 1985
andSeptember13, 1988.His term ex
pires July 15, 1992.FormerDean1980-
1985 of Chase School of Law. He
receivedhis J.D. from the Universityof
Kentucky in 1968, and his LL.M. from
the University of Michigan in 1970. He
is currently a Professorat ChaseLaw
School. He was appointed and reap-

pointed by Dean HenryL. Stephens,Jr.
of ChaseLaw School.

GOVERNOR’S APPOINTMENT -

KBA RECOMMENDATIONS
2 PosItions

4. Robert W. Carran - First appointed
February 29, 1985 by Oov. Collins.
Reappointedon October 10, 1989 by
Governor Wilkinson. His term expires
July 15, 1993. Bob is the lawyer ad
ministrator of the Northern Kentucky
Public DefenderSystemserving Boone,
Gallatin and Kenton Counties. He is a
1969graduate of ChaseLaw School.He
is a memberof theKentuckyAssociation
of Criminal Defense Lawyers. He
replacedHenry Hughesof Lexington on
the Commission.

5. RobertC.Ewald - AppointedOctober
2, 1990 by Governor Wilkinson, repre
sentingthe KentuckyBarAssociation,to
replace Allen Holbrook, Owensboro,
whose term expired. Mr. EwOld seives
for a termexpiring July 15, 1994.Robert
is with the finn of Wyatt, Tairant &
Combs,2600 Citizens Plaza,Louisville,
Kentucky.

KENTUCKY SUPREME COURT
APPOINTMENTS
2 PositIons

6. Susan Stokley-Clary - Was reap
pointed on June 29, 1989. She was
originally appointedJune26,1985by the
Court of Justice. Her temi expires July
15, 1993. Susanis the SupremeCourt
Administrator, and servesas General
Counselfor the SupremeCourt of Ken
tucky. She is a 1981 graduate of the
University of Kentucky School of Law.
ShereplacedFrankHeft of theLouisville
Public DefendersOffice onthe Commis
sion.

7. Martha Rosenbergwasappointed on
July 17, 1989 to theunexpiredterm of
MargaretH. Karmensoimby theCourtof
Justice. Her termexpiresJuly 15, 1990.

LAW SCHOOL DEANS

SusanKuzma

William R. Jones
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GOVERNOR’S APPOINTMENT
FROM PROTECTION AND AD
VOCACY ADVISORY BOARD
RECOMMENDATIONS
1 PosItion

8. DenIseKeene- Appointedto anunex
pired termonMay 16, 1989by Governor
Wilkinson; reappointedby him on Oc
tober10, 1989. Sheis an certifiedpublic
accountant in Georgetown andis Presi
dentof the Ky. Associationfor Retarded
Citizens.The youngerof her two sonsis
multi-handicapped.Her termwill expire
on July 15, 1993. She replaced Helen
Cleavingerwho servedon the Commis
sionAugust 1982-May 1988.

GOVERNOR’S APPOINTMENTS
2 PositIons

9. JesseCrenshaw- LexingtonCriminal
DefenseAttorney - August, 1982 - July,
1986.Appointedby GovernorWilkinson
to replace Gary D. Payne.Crenshawis
the former head of Criminal Justice
Studies at Kentucky State University.
His term will expire July 15, 1994. Jesse
servedwith the Commissionpreviously
from Aug., 1982-July, 1986by appoint
ment by Gov. Brown.

1O.PaulE. Porter, Attorney- Appointed
by Gov. Wilkinson to replace Cynthia
Sandersonto serve the remainderof her
unexpired term endingJuly 15, 1993.

SPEAKER OF THE HOUSE
APPOINTMENT 1 PositIon

11.Lambert Hehi, Jr. - AppointedJune
28, 1982 by the Speaker of the House.
ReappointedJuly 14, 1986 by Governor
Collins. His tenn expiresJuly 15, 1994.
He recentlyresignedas a CampbellCo.
District Judge. HewasCampbellCounty
FiscalCourtJudge-Executivefor 1978.
82. He is a 1951 graduateof the Chase
School of Law. Reappointedby Coy.
Wilkinson.

PRESIDENT PRO TEM OF THE
SENATE 1 Position

12. Currle Mililken - Appointed by
Gov. Wilkinson on December16, 1988.
Reappointedon Oct. 2, 1990 by Gov.
Wilkinson. His term expires July 15,
1994. He is a seniorpartnerin the Mil
liken Law Firm, 426 E. Main Street,
Bowling Green. He receivedhis J.D.
from theUniversityofKentuckyin 1964.
He served as Mayor of Smiths Grove
from 1982-85,and is currently its City
Attorney. He is a memberof the Ken
tucky Associationof Criminal Defense
Lawyers.He replacedLeeHuddlestonon
theCommission.

KBA APPOINTEES

SUPREMECOURT APPOINTEES

PASTCOMMISSION
APPOINTMENTS

KY SUPREMECOURT

14.Calvin Aker,KentuckySupremeCourt
Justice - July, 1982-Febniary, 1983.
2. Frank W. Heft, Louisville Public
Defender- Februazy, 1983-July, 1985.
3. Margaret H. Kannensohn - Supreme
Court Appointment.May 25, 1988 - June
1989.
4. Paula M Ralnes, Lexington Criminal
DefenseAttorney - Januaiy.1984 - June,
1986.
5. Anthony M. WiIhoIt, Kentucky Court
orAppealsJudge - July, 1982 - October,
1983.

GOVERNOR’S

1. Helen Cleavinger - August, 1982-May.
1988.Appointedby Governor Bmwn.
2.AIIen Holbrook -May, 1986 -July, 1990.
Appointedby Governor Collins.
3. Dee Huddleston - July, 1986 - August,
1988.Appointedby Governor Collins.
4. Henry Hughes - August, 1982 - July,
1985.Appointedby Governor Brown.
5. Patsy McClure - Private citizen, Boyle
Co.,Kentucky-FcbmaTy,1986-July,1989.
6. Nora McCormick - Paris Criminal
DefenseAttorney - July, 1986-April, 1988.
Appointedby Governor Collins.
7. Gary Payne.Fayette District Judge -

May, 1989-July, 1990. Appointed by Gov.
Wilkinson.
8. JamesParks,Jr. - Kentucky Court of
AppealsJudge - August, 1982 - July. 1985.
Appointedby Governor Brown.
9. Max Smith - FrankfortCriminalDefense
Attorney - March. 1983-January, 1986.Ap
pointed by Governor Brown.
10. Paul C. Tobin - Louisville Public
Defender- August, 1982-December,1982.
Appointedby Governor Brown.
1L Cynthia Sanderson-County Attorney,
McCracken County - October, 1989 -

January. 1990. Appointedby Governor
Willdnson.

LAW SCHOOL DEANS

1. KathleenBean- January19,1988- July,
1989.
2 William IL Fortune - July 15. 1984 -

July 15, 1989.
- Robert G. Lawson - July, 1982 - June,

‘84.
Barbara B. Lewis - July, 1982-January,
88.

PRESIDENT PRO TEM OF THE
SENATE

1.WIlliam E.Rummage-July, 1982-July,
1984. Reappointedon September25, 1984
by Governor Collins. He resignedin Sep
tember, 1986.

RobertW. Carran

Robert C. Ewald

SusanStokley.Clary

Martha Rosenberg
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SENATE
APPOINTEE

SPEAKER OF THE HOUSE
APOINTEE

Currie Milliken Lambert Hehi, Jr.

RACE IN KENTUCKY

Number Percent

DPA Employees

White 161 96.4%
Black 6 3.6%

DPA Attorneys

White 68 89.5%
Black 8 10.5%

Stateof Kentucky

White 31,667 92.3%
Black 2,638 7.7%

Kentucky Population

White 3,379,006 91.8%
Black 281,771 8.2%

Photographsfor John Batt andDenise
Keenewere notavailable.

Written Interview with Robert C. Ewald,
NewCommissionAppointee

Tell us a bit about yourself, your
background, why Its appropriate
that you serveon the Commission.

Department ofPublic Advocacy.Since
thosebeginnings I have remained ac
tive in the local legal aid andpublic
defenderprograms.I serveasPresident
of the Louisville-Jefferson County
Public Defender Corporationand as
Vice-Chairman of the Legal Aid
Societyof Louisville.

DPA’s funding Is miniscule vs. other
criminal Justice funding, what can
theConunisslondo to makethe fund
ing fair?

Why do you want to be on the Com
mission?

My work in the areaof public advocacy
andpro bono law beganin the early
1970swhenI wasappointedasa mem
ber of the Board of the Legal Aid
Societyof Louisville. At that time there
was no public defender program
anywherein the Stateof Kentucky.The
Legal Aid program did not provide
criminaldefenseservices.Recognizing
this void in Jefferson County, several
other lawyers and I organized the
LouisvilleandJeffersonCountyPublic
DefenderCorporation,the first such
programin Kentucky.At thesametime
we wrote the first state-wide public
defenderstatutewhichallowedacoun
ty several options, including a non
profit corporation, for the delivery of
public defender services.That statute
hasbeenamendedseveraltimes since,
but thepresentpublic advocacystatute
is basedonthe onewhich we originally
wrote. With the help of WallaceGraf
ton, who was then legislative assistant
to Governor Wendell Ford, we worked
very hard to establish funding for a
state-wide public defender program.
This funding was realized during
Governor Ford’s administration and
resultedin the birth of what is now the

I wish I knew what could be done to
resolvethe funding problem, but there
areno simple answers.It is my goalas
a memberoftheCommissionto answer
this question. The Louisville program,
with whichI amveryfamiliar, suffers
from a starting salarythat isridiculous
ly low andaper lawyer caseloadwhich
is about double that recommendedby
authoritiesin thefield. I understand that
the sameproblemsexistthroughout the
Kentucky program, although not as
serious as in Louisville.

My service on the Commissionis a
natural extension of the work I have
been doing in this area for nearly 20
years.I believeI canbe of assistanceto
the Commission in facing its current
problems.Certainly,my involvement
in the startupof the presentprogram is
evidencethat I canbe of somehelp.

What are the critical Issuesfacing
DPA?

What areyour goalsasa Commission
member?

Obviously, resolving thefundingprob
lem must takethehighestpriority.

The critical issue always facing the
Departmentof Public Advocacy is the
delivery of quality legal services to
thosein need. Of course, it is obvious
inKentuckythat theissueof inadequate
funding is the greatestimpedimentto
those goals. Surely there are other
problems to be faced, but the critical
problem is the funding issue.

Any other thoughtsyou have?

I know that the staffof the Public Ad
vocacyDepartmentismadeup of some
of the most dedicated individuals
anywhere.I consider it an honor and
privilege to be involvedin this program
andhave the opportunity to work with
thesefine people.
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GOVERNOR’S
APPOINTEES

STATE MONEY FOR AGENCIES IN MILLIONS OF DOLLARS

FOR FISCAL YEAR 1991

$220M

$200 M

$180M

$160M

$140M

$120M

$100M

$80M

$60M

$40M

$20M

$OOM

CORRECTIONS PROSECUTION JUDICIARY

Paul E. Porter

DPA

1990STARTING SALARIES
FOR PUBLIC DEFENDERSIN

SEVENSURROUNDING
STATES AND KENTUCKY

SURROUNDINGSTATES

1. WEST VIRGINIA $25-28,000
2. omo $26,936
3. MISSOURI $23,200
4. VIRGINIA $27,000
5. iLLINOIS $25,536
6. TENNESSEE$25,000
7. INDIANA $23,478

AVERAGE SALARY ......$25,167

KENTUCKY

KENTUCKY
STATE
PUBLIC DEFENDER$21,600

LEXINGTON
PUBLIC DEFENDER$17,000

LOUISVILLE
PUBLIC DEFENDER$15,000

Kenton Co. public defenderBob CarranIs presentedthe prestigiousNLADA
1990SmIth Award for histwo decadesof work on behalfof equalJusticeby Ed
Monahan. The Awards presentation took place Nov. 16, 1990 at the WesUn
William PennHotel In Pittsburg. For further reading on theaward, pleasesee
the December,1990Advocate,page 63.
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Ten Characteristics of a First-Rate Public
Defender’sOffice

Excerpts from San Francisco Public
DefenderJeff Brown’s presentationat
theIndigent DefenseManagementCon
ference,August,1990

Although eachpublic defender’soffice
exists in a unique governmentaland
political environment,certain qualities
areinherentin all solid public defender
offices:

1. COMMITMENT

A strong public defender’soffice must
havea suongcommitmentto protectthe
rightsandwell-beingof theclients.

The intensityof commitmentreflectsthe
healthof theoffice. Without it, theoffice
becomesa lethargic bureaucracy,and
startsto serveother goals- calendaref
ficiency, therecoupment of client costs,
andtheon-the-jobretirement of thestaff.

2. PERSONNEL

Selection, evaluation, promotion, and
retentionareprocessesindispensableto
songpersonneldevelopment.They are
processesto be safeguarded, as
friendship,sympathy,andlocal pressure
will rear theirheadsto underminethem.

The selectionof personnelis too impor
tant to be left to one person.A formal
interview structuremust be established.
In SanFrancisco,an interviewingcom
mittee screens applicants and recom
mendswhether the public defenderand
the chief attorney should do a second
interview.

Evaluations are essential for the
employee’s professional growth and
should be more thana perfunctotyexer
cise.

Promotionsaretherecognition,hopeful
ly stemmingfrom theevaluationprocess,
of professionalgrowth.

3. RETENTION

The key to retention is the useof honest
andthoroughevaluations.

4. MUTUAL RESPECTAND
UNDERSTANDING

It is critical that managementhave the
trust andrespectof the line troops. Equi
ty, consistent standards,and a willing
ness to listen to staff concerns and
grievanceswill solidify the relationships
betweenthe director and staff and con
tribute to the productivityof theoffice.

5. COMPREHENSiVE SERVICE

All Communitiesare mandatedto pro
vide indigent representationin felony
andmisdemeanorcases.All countiesdo
not have the ability or willingness to
respondto the arresteeseekingadvice, to
line-ups, andto critical out-of-county,or
evenout-of-state, defendants.Many of
fices reflect a paucity of resources that
prevents them from providing basic in
vestigation,experts at trial, or evenap
pellate services.

6. CONSISTENCY OF QUALITY

A first-rate public defenderoffice has
good lawyers at evexyphaseof its opera
tion. A few starswill help the reputation
of the office a bit, and it will help the
clients they get, but it will not compen
sate for poor overall commitment,poor
policies, and neglectedareasof repre
sentation.

7. ADAPTABILITY OFCHANGE

Criminal law andprocedureisconstantly
n change.For the mostpart, this change
reflects a more punitive attitude about
defendantsanda desire to make it easier
to convict. Offices must be able to
respond to thesechanges. Survival re
quires a thorough analysisof the impact
of legislation, a plan of action, and
monitoring of the effect of responding
policies.

Adaptability also meansthat offices can
respond to budgetarycut-backs.Good
officesplot theirconsolidationof resour
ces,andthey live throughleanyears.

8. TRAINING

Officesmusttrain thestaff onthe law, its
procedures,andonthe art of thepractice.
Training is essentialfor the communica
tion of legal information. It breaks the
defender out of a shell andprovides a

senseof missionand camaraderiewith
his or hercolleagues.

9. MANAGEMENT CAPABILiTY

Goodmanagementmust be able to say
authoritatively, with numbers,what is
goingon. A good office cantell you the
caseload, what the attorneys or inves
tigators aredoing, andthe over-all per
formance of theoffice.

10. INDEPENDENCE

Public defenderswork is controversial,
unpopular,and contrary to the goal of
everyother agencyin the justices’stem.
A tough office will irritate politicians,
judges, victim groups,andnewspapers.
Forms of intimidation are used, e.g.,
budget cuts, grand jury investigations,
firing thedirector.A first-rateofficemust
haveinstitutional protection againstsuch
possibilities.Public defendersmust work
with the bar, the judiciary, andthe com
munity to ensuretheprotection ofoffice;
so that the rights of the defendantsare
beyondcompromise.

Reprinted from the October/November
1990 issueofThe OregonDefenseAttor
ney,a publicationof the OregonCriminal
DefenseLawyers Association.
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Vince Aprile Honored at U. S.
Claims Court SpecialSession

At the United StatesClaims Court Special
Session on November 28, 1990, J. Vincent
Aprile II was recognizedfor the coniribution
he madeto the FederalCourtsStudy Commit
tee. Introduction and remarks made by
Thomas M. Susman included Vince’s
honoraryadmissionto the Claim CourtBar.

The UnitedStatesClaimsCourtBarAssocia
tion was officially organizedon March 6,
1987.The formationof the Associationwasa
joint effort of the Qaims Court Advisory
Council, theCourt, andothermembersof the
legal community. Its overall goal is to
fadlitate the administration of justice at the
Court. Specifically,the Associationstrivesto:

- Enhancethe quality of practice before
thecourt.
- Providea soundingboaidandsupport
groupfor courtrelatedinitiatives.
- Recommendandsupporthigh quality
appointmentsto the court.
-Preserveandprotecttheuniqueheritage
andtraditionof thecourt.

EXCERPT OF REMARKS

CHIEFJUDGESMITH: One personwho was
instrumentalin thework of theFederalCourts
Study CommitteewasVince Aprile. Vinceis
[an Assistant]Public Advocatein the Stateof
Kentucky, appointed by the Chief Justice of
the United Statesto serve as one of the 15
membersof thatmomentous commissionthat
spent hundreds of hours in about 20 cities
taking testimony on every facet of the
An lean judicial system. The commission’s
final report was several 100 pages.Prelimi
naxy repoztswent into the 1,000-pagerange.

Andofthevariousproblems,ourproblemwas
broughtto theattenlionof the FederalCourts
Study Comrrntteeratherlate. But Commis
sioner Aprile at the hearings held in the
SupremeCourt raised the queson when I
testified on an unrelatedmatter - "what was
our tenure system?’ And after giving an
answer,he indicatedit wasprobablytoo late
to do anything about it. This wasat the end of
Januazy1990. The draftof the committee’s
report was supposedto be published the
beginningofApril 1990.

Forpeoplewho know how thingswork in this
tune the answerwill be nothing is going to

happen.But they didnot countononemember
of that commissionwhois dedicatedtodoing
what he thought wasright andwouldimprove
jusce. And Vince Aprile went to work. I
think he requested2 or 3 times from me
materialsandsubmissionson theissue.And
oncehebecameconvincedtherewasaserious
problem for thecourt therewas avoteon the
committee andthe committeevoted unani
mously to makethat change andicommen
dation. It is that kind of dedicationtc an idea,
to a principle,that makesthingshappenin this
world.

The Couitwould like to recognizethe general
counsel of the Advisory Commission, Mr.
Tom Susman, for a motion with respectto
CommissionerAprile.

MR. SUSMAN: It is my pleasuretoday to
move the admissionof Vince Aprile to be
come an honorarymember of this court. As
the Chief Judge explained, Mr. Aprile’s role
was very important,caineata very key time
for the legislativeeffort of this court.

But as with football gamesandpolitical cam
paigns, therecomesa lime when themomen
tumchangesor beginsto build. And that time
waswhenVinceAprile decidedto becomenot
public advocatefor the citizens of Kentucky
but public advocatefortheU.S. Claims Court
on theFederal Courts Study Committee.

And Vince took up the advocacy for the
court’srightin theFederalCourts Study Com
mittee. The committee report containeda
recommendationrelaxing to tenure.The staff
members andmembersof Congress,who you
will hear mozeabout shortly, picked that up
and, along with theABA’s hard work, moved
towardsmaking this new systemof tenurea
reality. Sowith that backgroundin mind I take
greatpleasurein moving today theadmission
as honorary member to thebarof this court I.
VincentAprile of Louisville,Kentucky. Mo..
tion granted.

VINCE APRILE’S REMARKS

Let me beginby sayingthatI am an unlikely
personto be an advocateon behalf of the

Claims Court, someonewho reptesentsevery
day indigent defendantschargedwith crimes.
But I think there is a very important lesson
here. I comefrom the State of Kentucky. I
comefrom a systemwherejudges areelected.
My majorpracticein the federalcourt system
is beforethe United StatesSupremeCoun in
the Sixth Circuit on federalhabeascorpus
writs.

Itis very importantto measa criminaldefense
lawyer representing indigent defendants to
seean independentjudiciary, no matterhow
they are selected, no matter how they are
appointedor elected.And I guessif I have
learned one thing from my clients it is the
appearanceof impmpriety, evenwhen there
is no impropriety there, that makespeopleso
uncertainaboutthe judicial system.

And what ChiefJudge Smith convincedrr
of that day over in theSupremeCourtbuild
ing, in JanuaryI believeit was, wasthat you
had an appearanceof impropiiety pxoblem
here.And it was one thing that it was late
comingto us. It wasanotherthingthatwe had
missedit that we had not beensensitiveto it.
And while it may have been something that
reachedout to me and becamepart of my
agenda, I think you must say that you are
really giving me this honorary aimission on
behalf of the whole Federal Courts Study
Committee because,as you know if you look
thnugh the recommendations,there aresome
recommendationseven where I was not the
dissenter that have other people dissenting.
And yourrecommendationwas aunanimous
one from all my colleagueson the Federal
Courts Study Committee.

So it is a greatpleasurefor me to be able to
acceptthishonoraryadmissionandto alsotell
you that long, long ago whenI wasworking
up herein the JAG Corps of theUnitedStates
Army oneof the last things I did beforeI left
Washington, D.C., andwent back to Ken
tucky to becomea public advocatewas to
swear admission in two courts.Onewas the
United StatesSupreme Court axid onewas
your predecessorcourt, the United States
Court of Claims. So I am, although I have
never practiced a case there, I have been in
your aditionasamemberofyour baratleast
in the past. Thank you very much for this
honor.

J. VINCENT APRILEII
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WEST’S REVIEW
KentuckyCaselaw

FIFTH AMENDMENT
Nopersonshall besubjectfor the
same offense to be twice put in
Jeopardyof lifeandlimb, nor shall
becompelledin any criminal case
to bea witnessagainsthimself....

KENTUCKY COURT OF
APPEALS

INSTRUCTION ON DEFENSE
THEORY OF THE CASE
Bristolv. Commonwealth

37 K.L.S. 13 at 6
November2, 1990

Bristol was convicted of seconddegree
robberybasedonthe victim’s testimony
that he approachedherandher child in a
mall parking lot, grabbedthe child, and
then threatenedto kill the child if the
victim didnot handoverherpurse.In his
defense,Bristol testifiedthat hefound the
purseabandonedin amen’srestroomand
stolecredit cardsfrom it.

TheCourt of Appeals reversedBristol’s
conviction basedon the refusal of the
trial court to instruct the jury on theof
fenses of theft and receiving stolen
property. The Court held that the trial
judge was not entitled to disregard
Bristol’s testimony,despite its lack of
credibility. "[T]he credibility of wit
nessesis to be decidednot by thejudge
but by thejury, and it is the privilege of
thejury to believetheunbelievableif the
jury so wishes."

POSSESSIONOF HANDGUN BY
CONVICTED FELON-

PROOF OF PRIOR
CONVICTION/CHARACTER

EVIDENCE
Corn well p. Commonwealth

37 K.L.S. 14 at 1
November9, 1990

CornweU’s RCr 11.42motion to vacate
hisconvictionof possessionof aharidgun
by a convictedfelon on the groundsof
ineffective assistanceof counsel was
deniedwithout a hearing.The Court of
Appealsreversed.

The Court held that trial counsel’s
repeatedfailure to object to inadmissible
evidenceentitled Coruwell to a hearing
on his motion. Counsel first failed to
object when, as proof of Comwell’s
statusas a convictedfelony, the Mc
CrackenCircuit Court clerk read to the

jury a 1984 indictment charging
Cornwell with a felony, but aLso with a
misdemeanorandaPFO chargethat was
dropped.The Court of Appeals stated:
"We can seeno purposein reading ir
relevant and dismissedchargesto the
jury except to impressupon them the
defendant’scriminality." Trial defense
counselalso failed to object when the
prosecutor cross-examined a defense
characterwitnessby askinghim if hewas
familiar with a lengthy list of previous
offenseswith whichCornwellhadbeen
charged.The Courtof Appealsheld that
Comwell’s character evidencehad not
"openedthedoor to a recitationof eveiy
thing the defendanthad beencharged
with, notconvictedof." The Courtcon-
chided that: "We cannotsay from the
record alone, that no actual prejudice
resulted from the commonwealth’s
remarks,anddefensecounsel’sfailure to
objectto them." Thus Cornwell was en
titled to a hearing.

DUI - KRS 189.5206-

"QUALIFIED MEDICAL
TECHNICIAN,"

"ARRESTINGOFFICER"
Spearsv. Commonwealth

37 K.L.S. 15at
December21, 1990

KRS 189.5203ccreatesthe statutory
presumptionthat, for purposesof a DUI
charge,adefendantwhosebloodalcohol
is 0.10% may be presumedto have been
under the influence of intoxicating
beverages.Subsection6 of this statute
enumerateswho may draw blood from a
suspect:

Only a physician, registered nurse or
qualified medical technician, duly
licensedin Kentucky, actingat the re
quest of the arresting officer can
withdraw anyblood of anypersonsub
mitting to a testunder this sectionor
KRS 186.565.

In thiscase,theCourtheld that thephrase
"duly licensedin Kentucky" doesnot
have the effect of prohibiting medical
personnelwho areunlicensed,suchas a
paramedicor phiebotomist,from draw
mg bloodforpurposesor the statute.The

This regularAdvocatecolumnreviews
the publishedcriminal law decisionsof
the United StatesSupremeCourt, the
KentuckySupremeCourt, andtheKen
tuckyCourtofAppeals,exceptfor death
penalty cases,which are reviewedin
The AdvocateDeath Penalty column,
andexceptfor searchandseizurecases
which are reviewedin The Advocate
PlainView Column.
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Courtreasonedthat the licensingrequire
ment applies only to thosecategoriesof
medicalpersonnelwho canbelicensed.

The Court alsoheld that the fact that a
defendantwas notwider arrestwhen the
blood was drawn was irrelevant.
"Nowhere in the motor vehicle
statutes...isit statedthat anactualarrest
must takeplace before the test is ad
ministered for the resultsto beadmissible
at trial."

INEFFECTIVE ASSISTANCE
OF COUNSEL

Geraldsv. Commonwealth
37 K.L.S. 16 at

December28, 1990

The CourtreversedGerald’sconviction
ofreceivingstolenproperty basedon the
ineffectivenessof trial counsel. Al
though the commonwealth’scase was
weak, trial counsel "filed no discovery
motions, apparentlydid not secure a
record of the grand jury proceedings,
filed no post-trialmotions,made no mo
tions for directed verdict, made no open
ing statement, made a limited closing
argumentof 56 words, presented no
mitigating evidenceduring the penalty
phase,andmade no objectionsto ques
tionable hearsay andother questionable
evidencesuchascocainedependency."

In order to reach the issueof ineffective
assistance,the Court held that the issue
was preservedby Gerald’s motion for
new trial which statedas its groundsthat
the verdict "was not supportedby com
petent, admissibleevidence,andbecause
thedefendantdid not get a fair and im
partial trial." The Court further stated
that even if the motion for new trial did
not preserve the issue, the issue was
reviewable under RCr 10.26 "which al
lows thisCourt to review andgrant relief
when manifest injustice has resulted
from the error."

KENTUCKY SUPREME
COURT

CONSENT TO SEARCH
AS CONDITION OF

PAROLE/ TRAFFICKING.
SUBSEQUENTOFFENSE

Clay v. Commonwealth
37 K.L.S. 13 at 17
November8, 1990

While at Clay’s home anestinghim for
parole violations,paroleofficersnoticed
bulletson a bedroomdresser.The parole
officers subsequentlyreturnedandsear
ched the home. They did not fmd any
firearms but did find a quantity of
cocaine. The Kentucky Supreme Court
held that appellant hadwaivedanyobjec
tionto the warrantlesssearchbecause"he

hadsignedan agreementwherein he con
sentedto a searchof hispersonor proper
ty anytimeprobablecauseexistedfor the
parole officer to believe that appellant
possessedcontraband."

At his trial, Clay movedfor a bifurcation
of theproceedingssothatno evidenceof
his prior drug-relatedconviction would
be heard until the sentencing hearing.
This motion was denied pursuant to
Smith v. Commonwealth,707 S.W.2d
342Ky. 1986.The KentuckySupreme
Court ovemiledSmithprospectivelystat
ing "in all drugcasestried after theeffec
live date of this opinion, when a sub
sequentoffenseis charged,the trial shall
be bifurcated in accordance with the
Truth-hi-Sentencing Act [KRS Chapter
532]. No referenceshall be made to the
prior offenseuntil the sentencingphase
of thetriaL.." JusticeCombs dissented.

MURDER-PFO
ENHANCEMENT/SENTENCING

INSTRUCTIONS
Offutt v. Commonwealth

37 K.L.S. 14 at 6
November29,1990

In this case,theCourt reaffinneditshold
ing in Berry v. Com,nonwealth,782
S.W.2d 625 Ky., 1990 that a sentence
for murder isnot subject to enhancement
under the PFO statute. The fact that the
indictment charging Offutt with murder
misdesignatedthe murder as a class A
felony rather than acapital offense,and
that thiserror was unobjected to, didnot
entitle the prosecution to seek an en
hanced penalty.

The Court also held that it waserror to
deny Offutt’s requestat his sentencing
hearing that the jury be instructedthat,
standing convictedof a capital offense,
he would be ineligible for parole for 12
years.JusticeLeibsondissentedin part.

COMPLICITY TO THEFT BY
DECEPTION- SUFFICIENCY OF

THE EVIDENCE
Burnette v. Commonwealth

37 K.L.S. 14 at 10
November29,1990

Burnette, the state Commissioner of
Agriculture, appealedfrom his convic
tion of complicity to theft by deception,
Burnette alleged insufficiency of the
evidence. At issue was whether one
Linda Campbell was employedby the
Departmentof Agriculture from June 1
through June 19, 1988. The evidence
showedthat Campbell was first intro
ducedto employeesof theDepartmentby
Bumetteon June20, 1988.At that time
Burnette stated he wanted to put
Campbellto work andCampbellwasas
sistedinfilling out formsnecessarytoher
employment.A form which requested

the information "Date Employment
Began" was filled in asJune20, but the
datewas laterchangedto June1. Various
employeestestified that they had never
seenCampbellprior to June20. A State
Police Detective further testified that
Campbellwas unable to show him any
work product datedprior to June20, or
thenameof anyoneshehad spokento on
the phone during the periodm question.
The Kentucky Supreme Court stated:
"Although the appellantrefers to the
evidenceby thecommonwealthasnega
tive evidence,we donotknowwhat other
kindof evidencecouldhavebeenelicited
in discussing someonewho was not
there. It is the opinionof this Courtthat
this matterwasproperlysubmittedto the
jury....,,

PROOF-INSTRUCTIONS/BOYKIN
CHALLENGE TO PRIOR

CONVICTION
Conklin v. Commonwealth

37 K.L.S. 14 at 11
November 29,1990

Conklin testified at his trial on first de
greerobberyandPFO chargesthat when
he waited in his car in the parking lot
while a companionwent into a Super-
Americastorehe did notknow the friend
intendedto commitrobbery.Conklin fur
ther testifiedthat he acceptedpart of the
proceedsof the robbeiyonly becausehis
companionwasarmedwith a knife and
questionedwhether Conklin would tell
on him. The Court held, basedon this
evidence,thatConklin was entitled to a
jury instruction on receiving stolen
property.

The Court held, however, that Conklin
wasnot entitled to exclusion of a prior
felony conviction obtainedpursuantto
his guilty plea, even though obtained
without the colloquyrequiredby Boykin
v. Alabama,395 U.S.238,89S.Ct.1709,
23 L.Ed.2d2741969.The Courtnoted
that a hearingwas held on Conklin’s
motion to exclude the conviction, at
which Conidin "at no time statedthat he
did not understandhis constitutional
rights prior to the entry of his plea of
guilty...." The Court then held that
"[s]ince the appellantoffered no such
attackupontheprior convictionafter the
judgment wasintroduced,therewasno
error in failing to suppress it."

VIOLATION OF INSURANCE
CODE

Taylor v. Commonwealth
37 K.L.S. 14 at 14

November29,1990

Taylor, an insuranceagent, was con
victedof theftby failure to makerequired
disposition basedon his intentionally
converting to his own use insurance
premiumshe had collectedfrom clients.
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Taylor contendedthat he was entitled to
an instruction on violation of the in
surancecode,KRS 304.9-400andKRS
304.99-010.Thosestatutesprovide that
an agentconvictedof misappropriating
premiumsto his own usemay be penal
izedby fine andlossof license.

The Court disagreed,stating: "Taylor
could beacquittedof theft andconvicted
of the lesseroffenseonly if he had with
held the premiumsbut had not intention
ally dealt with them as his own. No
reasonable jury could doubt...that by
spendingthemoniesTaylor intentionally
treatedthem ashis own."

SpecialJusticeOldfatherdissented.

DOUBLE JEOPARDY
ingram v. Commonwealth

37 K.L.S. at
December27, 1990

Ingrain was convicted of the separate
offensesof selling marijuanato a minor
and of trafficking within one thousand
yards of a school. The Kentucky
SupremeCourt held that the multiple
convictions violated the prohibition
againstdoublejeopardyof 13 of theKen
tuckyConstitution.

The Court acknowledgedthat because
eachof the offensesrequiredproofof an
elementnot requiredby the other under
Blockburgerv. UnitedStates,284 U.S.
299, 76 L.Ed.2d 306, 52 S.Ct. 180
1932, the federal constitutional
prohibitionagainstdoublejeopardywas
not offended.However, the Courtchose
to give Kentucky Constitution 13 a
broadersweep.TheCourt initially noted
its decision in Hamilton v. Common
wealth, 659 S.W.2d 201 Ky. 1983
reversing on double jeopardygrounds
convictionsof rapeandincestinvolving
a singleact. The Courtthenstated:

Like Hamilton, supra, the instantcase
presentsasingle impulseanda single
act, having no compoundconsequen
ces. By virtue of additional, cir
cumstantialfacts,the behaviorwasof
fensiveto twocriminal statutes.

The Court concludedthat dual convic
tions wereiinpermissibleunder thestate
constitution.JusticeWintersheimerdis
sented.

UNITED STATES
SUPREME COURT

INTERROGATION-RIGHT TO
COUNSEL

Minnick v. Mississippi
48 CrL 2051

December3, 1990

In this case the Court expandedthe
protectionit affordedcriminal suspects
inEdwardsv.Arizona,451U.S.477, 101
S.Ct. 1880, 68 L.Ed.2d378 1981.The
Court held in Edwardsthat questioning
of a suspectmust ceaseonce the suspect
has requestedcounsel. In Minnkk the
Court held that once counselhasbeen
provided, questioningmay not be there
afterresumedin counsel’sabsence.The
Court stated that "a fair reading of Ed-

wards and subsequent cases
demonstratesthat wehaveinterpretedthe
rule to bar police-initiatedinterrogation
unlessthe accusedhascounselwith him
at the timeofquestioning."JusticeScalia
andChiefJusticeRehnquist dissented.

LINDA WEST
AssistantPublic Advocate
AppellateBranch
Frankfort,KY

FEBRUARY 1991/TheAdvocate30



THE DEATH PENALTY
1990in Review

EIGHTH AMENDMENT,
UNITED STATES
CONSTITUTION
Excessivebail shall not be re
quired, nor excessivefines im
posed,nor cruel, and unusual
punishmentsinflicted.

SECTION17,
KENTUCKYCONSTITUTION
Excessivebail shall not be re
quired, nor excessivefines im
posed,nor cruel and unusual
punishmentinflicted.

1990 wasa mixed yearfor developments
in the deathpenaltyin Kentucky. The
bestnews,of course,is that Kentucky’s
electric chairremainedinactive for the
28th consecutiveyear. The most
dramaticgood newswas thegrantingof
a new trial to Paul Kordenbrock,by the
Sixth Circuit in its first en bancopinion
in a capital case.This relief washard-
fought and long overdue. The opinion
will be discussed further on in this
column.

SKAGGS

An unexpectedsource of bad news in
1990 wastheKentuckySupremeCourt.
After a longstringof reversals,theCourt
affinnedfour death sentencesin the last
four monthsof 1990, andalso affirmed
the denial, without an evidentiaiyhear
ing, of RCr 11.42relief to David Skaggs.
As we go to press, none of these
opinions is yet fmal. In Skaggsv. Corn
nwnwealth,37 K.L.S. 13, p. 35 11-8-
90,Justice Combs’ opinion affirmedthe
BarrenCircuit Court’s summarydenial
of 11.42relief, andof an RCr 10.02mo
tion for new trial, on a number of
grounds, most interesting of which was
the fact that each side at trial had
presented an expert witnesswho later
turned out to be a fraud. Skaggs’insanity
defensehad beenkeyed to the testimony
of thenow-notorious "Dr." Elya Bresler.
The Court gave short shrift to Skaggs’
argumentthat his trial counselwasinef
fective in hiring the bogusshrinkinstead
of a real one,reasoning thatsinceSkaggs
had noother viabledefensethaninsanity,
andsince Bresler had done a "credible"
job in testifying in support of the defense,
he sjas not prejudiced under the Strick
land testby the fact thathis expert wit
nesswas "S fake anda fraud." I amnot
making this up. The Court was also
unimpressed that the Commonwealth
"expert" firearmsexaminerhad likewise
fabricatedhis credentials. Since Skaggs
had ultimately confessedto the killings
and directedthe police to a .25 caliber
pistol, the Court reasoned,it mattered
little to the Court that he had previously
implicatedanotherman as the shooter,
and the ballistics evidence identifying
Skaggs’ .25 asthemurderweaponmight
have been fabricated by a fraudulent

State Police "expert." Whether or not
theseholdingscanbejustified underthe
individualrationalesadvanced,theirim
plicationsfor the quality of "justice" re
quired to justify an execution are
frightening.

TAYLOR

Victor Taylor’s conviction and death
sentencewereaffinned,37K.L.S. 10,p.
37 9-6-90, in an opinion by Justice
Wintersheimerthat turns the"statement
againstpenalinterest"hearsayexception
on its head. Taylor’s co-defendant,
Wade, recognizing that he wasa prime
suspectin a double kidnap-robbery-mur
der, confessedto involvement but
blamed the murders totally on Taylor.
Wade wastried first,convicted andsen
tenced to life, and took the Fifth at
Taylor’s trial, whereupon an "edited"
version of his statementws admitted.
Breezilyblowing offBruton andcasual
ly dismissing theConfrontation Clause,
the Court found no error in theadmission
of the statement, becauseit wasmade
"against [Wade’s] own interest[and not
anylessso] simply becauseit alsohnpli
cated Taylor." The Court apparently
failed to consider that Wade’s statement
could have, andobviously did, serve to
keep him off death row while landing
Taylor there.For a further discussionof
this aspect of the case, the reader is
referred to Mike Williams’ F.Y.I.
colunui in the October,1990,Advocate,
pp.34-35.

The Court alsoapproved the trial judge’s
refusal to consider a change of venue
motion because it was "filed late."
Taylor’s trial beganin Lexington within
a weekof Wade’s sentencein the same
city; theWade jury’s failure to fix a death
sentenceproduceda public uproar which
culminated in the legislature’s adoption
of "Truth in Sentencing" legislationevi
dently without reading it first, seeOffUt:

v. Commonwealth,37 K.L.S. 14, p. 6
11-29-90. Apparently late-breaking
prejudicial publicity cannotbe con
sidered in a motion to changevenueif it
doesnotoccurfar enoughin advanceof
trial to give the Commonwealth time to
present evidence in opposition. Forty-
two other issuesraisedby Taylor were

This regularAdvocatecolumnreviews
all death decisionsof the UnitedStates
SupremeCourt, the Kentucky Supreme
Court, the KentuckyCourt of Appeals
and selecteddeathpenaltycasesfrom
otherjurisdictions.
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rejectedwithout discussion.The Court
also had no problem fmding the death
penalty "appropriate" for Taylor, a
teenagerwhoselife historyreadslike a
chronicle of the worst imaginable
failures of a socialservice "system" in
seriousdisrepair.

EPPERSON/ HODGE

The Bruton issue surfacedagain, and
receivedeven less careful treatment,in
EppersonandHodgev. Commonwealth,
37 K.L.S. 13, p. 25 11-8-90, a case
which demonstrates yet again the un
desirability of joint trials for multiple
defendants.Spacedoesnotpermit a dis
cussionof all the issuesaddressedin the
unanimousopinion by Justice Winter
sheimer,but the casehasnegativeim
plicationsrelatingtoproductionofexcul
patoxy evidence,identity of informants,
cross-examinationof co-defendants-
turned-prosecution-witness,and change
ofvenue, amongothers. Most prominent
is the role played by the now-disbarred
Lester Bums, Epperson’s trial counsel.
At the time of trial, Bunis was facing
numerous federal indictments alleging
mail fraud andconspiracy,andwasbeing
representedby Hodge’s trial counsel.He
had also been publicly implicated in
laundering money stolen from the veiy
crime with which Epperson and Hodge
were charged. Thesechargesresultedin
conviction, disbarment and a federal
prison sentencefor Burns. No harm,no
foul, said the Court.

SANDERS

David Lee Sanders’ appeal was
hamstrungfrom theoutsetby the fact that
many issueswerenot preserved,or even
raised,by his trial counselwhohassince
beendisbarred.JusticeCombs’majority
opinion, 37 K.L.S. 11, p. 23 9-27-90,
toucheson a numberof issues,granting
relief on none.Perhaps most significant
is the unequivocal adoption of Ross v.
Oklahoma,1908S.Ct. 2273,101L.Ed.2d
80 1988, to govern jury selection in
Kentucky. Under Ross,there is noviola
tion of right to an impartialjuiy unlessan
unqualifiedjuror actuallyparticipates in
the decision.Thus, evenif the defendant
is forced to useup his peremptory chal
lengeson jurors who should have been,
but were not, excusedfor cause,there is
no issueaslong asno such juror sat on
the trial. Somuch for the righttoexercise
peremptory challenges.

The Court had no problem with the
prosecutor’s attempt to definereasonable
doubt; introduction of an allegedly
similar crime in anothercounty, for
which Sandershadbeenchargedbutnot
yet tried introductionof bloody crime
scene photos where cause of death or
identity of the perpetrator were not in

issue; or introductionof hearsayfrom a
lay witnessthroughthe prosecution’sex
pert psychiatrist from KCPC as to
Sanders’sanity.Nor was relief granted
on penalty phase instructionswhich
providedthejury no guidancein weigh
ing mitigatingfactors,and"usedthe word
"recommend."All theseissueswereun
preserved.Finally, the Court clucked its
tongue - andgrantednorelief - at "exces
sive" improprietiesin the prosecutor’s
closingpenaltyphaseargument.

SMITH

In addition,there weretwo deathsenten
cesimposedby jury inKentuckyin 1990.
Robert Alan Smith was sentencedto
deathin Paducahin January.Advocate
readers will recall the discussionby Neal
Walkerin theApril issueconcerning Mr.
Smith’s trial attorney,L.M. Tipton Reed,
Jr., having been twice pre
viously"suspendedfor neglectof matters
entrusted to him, andthe resulting con
troversy over Mr. Reed’sefforts in Mr.
Smith’s behalfAugust 1990, Advocate,
pp. 4-6. By order dated 11-29-90, the
Supreme Court has suspendedMr.
Reed’slicensefor fouryears,finding that
he failed to file a complaint on behalfof
a client andtwice lied to theclient about
it. KBA v. Reed, 37 K.L.S. 14, p. 14
opinion not yet fmal. The Court noted
that this isMr. Reed’sfourth suspension
since 1981.

BOWLiNG

In Decembera Lexington jury fixed the
penaltyat deathfor ThomasClyde Bowl
ing in a doublehomicide.

It is againworth noting that nobody ison
death row for a crimecommitted against
a black person.

DEATH SENTENCESAVOIDED

On theplussideisthe fact that there were,
in fact, only two deathsentencesimposed
this year. A numberof potential death
sentenceswere avoidedaroundthestate
as a result of aggressiveand creative
litigation by defendersleading to accept
able plea offers or jury verdicts of less
than death. There’s not space enough
here to crediteveryone who deservesit,
but I’ll note a few: DPA’s Rodney Mc
DanielandOleh Tustanlwsky weresuc
cessful at making a showing under the
State’s new law exempting the retarded
from execution. Ron RIgg andDeanna
Dennisonin NorthernKentuckysecured
a manslaughterverdict for an imprisoned
client chargedin the sexual assaultand
deathof a child. Meade County Public
Defender Kent Mltchner parlayed an
aggressivemotion practice into a plea
offer whichhe had beenpromisedwould
never be forthcoming. Bette Niemi

beganherpost-DPAcareerwith a life/25
verdict in a highly publicized kid
nap/rape/murder casefrom Louisville.
And tremendouscredit is due theLouis
ville defensebar, bothPublic Defender
staff and private practitioners; for the
fourth consecutiveyear, no Jefferson
County juiy has imposeda deathsen
tence.

Moreover, two Louisville men were
among the four who bid permanent
farewells to death row this year. Teddy
Cosby andChris Walls, whose convic
tions and deathsentenceswere reversed
in 1989 becauseof the trial court’s
refusal to grant separate trials, both
received life sentencesin December
1990-Cosbyby plea,Walls from ajury.
Jo J0 Morris, whoseconvictionnddeath
sentencewere reversedin 1988 because
of voir dire errorsandprosecutorialmis
conduct, pled to 1ife/25 a similarresolu
tion was reachedfor Roy Wayne Dean,
whose conviction an death sentence
were reversedin 1989 for errors in ad
mitting Boothevidence,improper argu
ment by theprosecutor,violation ofmari
tal privilege before the grandjury, and
admissionat trial of depositionstakenin
his absence.

KORDENBROCK

The best news,of course, came the day
before Thanksgiving with notice from
the Sixth Circuit Court of Appeals in
Cincinnati that it had granted habeas
relief to Paul Kordenbrock, anddirecting
a new trial as to both guilt andsentence.
The en bancopinion reversesa previous
opinion by a pane1 of the Sixth Circuit,
denying relief; it represents the first
deathpenaltyopinionfrom theSixth Cir
cuit en banc. A text of the opinion,Kor
denbrock v. Scroggy, Nos. 88-5467/89-
5107,may befoundon Westlawat 1990
WL 180584.

While theopinionis greatnewsfor Paul,
it is alsotroublinginmanyrespects.The
pivotal issuehad to do with hisconfes
sion; despitenumerousrequestsby Paul
that the questioning cease,the police
continued to intentionally pushthe inter
rogation until hefinally admitted to com
mitting the robbery and shooting. Even
then, thepolice wrote out a "confession"
for him to sign,which editedout what he
had told them indicating a lack of
premeditation andthe influenceof drugs,
and which read like a statement of
premeditation. While the 13 judges all
agreedthat there was a Miranda viola
tion, only sevenfound the error not to
have beenharmless as to the guilt phase;
one additional judge agreedit waserror
in the penaltyphase.

Of greater concernis th Court’s failure
tograntreliefontheAke issue.Although
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the trial court ordered funds for a
psychiatrist, psychologist and
psychopharmacologist to consult with
defensecounselin developinga defense,
the Boone County Judge Executive
refused to authorize payment,and the
psychiatrist who hadbeenretained ul
timately refusedto file a reportor testify
without guarantee of payment, which
was not forthcoming. As a result,Kor
denbrockwasforced at trial to attempt to
present a diminished capacity defense
without a psychiatrist,and with only a
pharmacologist. By a 7-4 majority two
judges not reachingthe issue,the Court
held that Ake does not extend to a
diminishedcapacitydefense,andfound
that Paul’s Ake rights were adequately
protectedby the availability of a KCPC
statepsychiatristto evaluate,prepareand
presenta defense,eventhough suchan
expert would not have beenwilling to
serveas a confidentialconsultantto the
defense.The majority’s readingofAkeis
so narrow as to be describedby Judge
Martin in dissentas"unusuallymyopic,"
andstandsin starkcontrastto the views
takenby other circuits,see,e.g.,Little v.
Armontrout, 835 F.2d 1240 8th Cir.
1987, cert. denied, 487 U.S. 1210
1988;U.S. v. Sloan,776F.2d92610th
Cir. 1985;Buttrumv.Black,721 F.Supp.
1268 N.D. Ga. 1989,aff’d, 908 F.2d
695 11th Cit 1990.

The Court also declinedto award relief
on a numberof other issues,inc1udng
denialof a changeof venue, instructing
the jury that it would "recommend" a
sentence,failure to preserveevidence,
exclusionof thepenaltyphasetestimony
of an ethicist regardingKordenbrock’s
remoseandrehabilitative prospects,and
Milisa error in failing to instruct the jury
that mitigating factorsdidnotneedto be
foundunanimouslyto beconsideredby
individual jurors.

Nonetheless,the Court granted habeas
relief to Paul Kordenbrockfor which he
and his post conviction counsel, Ed
Monahan andTim Riddell andhis trial
counselBurr Travis and Ed Monahan
areto becongratulated. It isourhope that
in the future the Sixth Circuit will con
tinue to abide by the ringing declaration
containedin the preambleby ChiefJudge
Merritt to the Court’s opinion:

As in manydeathpenalty,habeascor
puscases, the problem presentedhere
is not whetherthe prisoner is innocent
ofahomicide-thekilling is conceded
- but rather whether he receivedthe
fullbenefitof fairrulesof constitution
al procedureand a fair opportunity to
offer to the jury mitigating circumstan
cesthat might dissuadethem from im
posinga sentenceof death.

It is not the Court’s duty to determine

whetherKordertbrockdeservesor does
not deservethe deathsentencefor his
crime.TheCourt’sdutyistoinsistupon
the observanceof constitutionalforms
of procedure.

JUSTICE SCALIA

Speakingofrehabilitation,here’sagood
one from JusticeScalia. In Minnick v.
Mississippi,48 CrL 2053 December3,
1990, the SupremeCourt by a 6-
decisionextendedEdwardsv. Arizona
toprohibit police-initiatedquestioningof
a defendant who has requestedcounsel
and consultedwith counsel. In dissent
Justice Scalia, joined by the Chief Jus
tice, expressedhis frustration that an
"honest confession" was to be sup
pressed."While everypersonis entitled
to standsilent," he declares,"it is more
virtuous for the wrongdoerto admithis
offense and acceptthe punishmenthe
deserves.Not only forsociety,butfor the
wrongdoerhimself,admissionof guilt, if
not coerced,is inherentlydesirablebe
causeit advancesthegoalsofbothjustice
and rehabilitation." 48 CrL 2058 cita
tions omitted.Minnick, of course, had
beensentencedto death.

CONCLUSION

The Death Penalty column, you may
have noticed,is in newhands.After two
yearsof Neal Walker’s insightful writ
ings, not to mention the moving tes
thnonyof David Bruck which appeared
herelast issue,my efforts may sufferby
comparison.Nonetheless, the primaiy
purposeof this column is to benefitthe
capital practitionersaround the Com
monwealth and elsewhere. Therefore,
any and all suggestions,requests,and
contributionswill be cheerfullyaccepted
andactedon. Let’s dedicateourselvesto
a goalof nonewdeathsentencesin 1991.

STEVE MIRKIN
AssistantPublic Advocate
CapitalTrial Unit
Frankfort,KY
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county Must Pay
Funk Fees

A Kentci circuit judge has ordered the
fiscal couzt to pay more than $14,500in

-expenses to one of the auomey3 who
defidedMichaelFunk. -

But Judge Douglas StephensorIered the
ecd atLomáy,DeannaDennison,to ac
count for the approximately$1,000shehas
receivedin contributionsto Funk’s defense
beforeordering the county to pay her ex
penses

Funk, 24, of Norwood,Ohio was convicted
of manslaughier andburgiazy in the death
of 7-year-old Jenniferiles of Covingion.
After a 6-week trial, thejury found Funk
guilty but could not agreeon asentence,so
StephensgaveFunic the maximum30-year
term.

Funkisappealingto the KentuckySupreme
Court.

In theordersissued, Stephens said the fiscal
courtis responsillefor $14564in expenses
paid out by attorneyRonaldRigg of May
vile. The moneyincludesS4339for inves
tigative 3ervces and about $3,000 for
Funk’spsychologicalevaluation.Rigg also
will receivesome $4,000in out-of-pocket
expenses.

County AdministratorGeorgeNeacksaid
* the moneywill comeout of a specialpublic
defenderfund. However,the county likely
will have totransferfundsfrom anotherarea
to pay the bill.

Judge-ExeaitiveClyde Middleton said he
doesn’t seehowthefica1 court canrefuse
to abideby adirectjudicial order,although
"we won’t be very pleasedaboutit."

Rigg and Ms. Dennhonvolunteered 10
defendFunk, who said he couldnot afford
a lawyer. Nonetheless.Srephenssaid state
law tequires that the county help defray
theirexpenws.

Ms. Dennison,who i. handling Funk’i ap
peal, received about $1,020from people
whobelieveFunkis innont.Stephenssaid
shemustshowhow shecentthedonations.

PAUL A. LONG.
Jan..5. 1991 .

KerauckyPoststaff reporter
Reprintedby pennizsion.
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Mike Williams BecomesChief
of Capital Trial Unit

Mike Williams becameChief of CTU.
Capital Trial Unit on December1,
1990. He replaces Neal Walker who
resigned.

Mike isa 1974graduateofthe SalmonP.
ChaseLaw School. His undergraduate
degreein Businesswith a minor inPhilo
sophy is from Xavier University in Cin
cinnati. While in law school andfor a
year thereafter,Mike taught Business
Law, Math, Democracyand Consumer
Economicsat St.HenryHigh School.He
alsoworkedfrom 1976-1982asa volun
teer EMT EmergencyMedical Tech
nician in thecities of Erlanger,Florence
andPoint Pleasant.

From 1974-1978,Mike was in private
practicewith thefirm of Metzger, Phil
lips, andNicohols, in Cincinnati, Ohio.
EewasadmittedtotheOhioBarin1975.
While in privatepractice,he wason the
public defenderrosterinbothCincinnati
andin NorthernKentucky.

From June,1978 - March, 1986, he was
anAssistantCampbellCo. Attorney.His
dutiesincludedjuvenile court,primarily
child physicalandsexualabusecasesas
well asarotation in "adultcourt"obscen
ity andothervicecases.He was a special
DUI prosecutotin CampbellCo. from
1986-1988.

In the lasttenyearsMikehasgivenover
100lecturesprimarily onchild abuseis
suesfor theKy. BarAssociation,andBar
AssociationCommittees,Child Victims
TrustFund,JuvenileJusticeCommission
andothers.He hasalsopresentedinfor
mation to variousKentuckyLegislative
Committees.He is a pastBoardmember
of the Rape Crisis Center, Covington,
ChildVictimsTrustFund,BrightonCen
ter a socialservicesproject,Newport.
He is a current Boardmemberof the

KACDL andaMemberof NACDL

From1988,lie servedasapublic defend
er attorney under the Campbell Co.
public defendersystem.He, along with
Mott Plummer, representedGregory
Combson 5 countsof capitalarsonmur
ders.Mike spentover 700hoursprepar
ing thecase.Gregoryreceiveda sentence
of 45 years;however,he can serveno
more than 20 yearson the 5 counts of
manslaughterfor which thejury actually
convictedhim.

Mike saidinsFebruary24,1989Kentucky
Postinterview: "It’s yourworstnightmare.
Becauseall of a suddenwhat you do or say
affectswhether somebodymay liveor die.
He felt outmannedandoutgunned’by vhe
ccnmonwealth.They havestate police,city
police,cooperativefederalagencies.They
haveinvestigators,theyhaveponiceofficers
whocango outandrunwimessesdown,take
statements.A typing staff.

Mike joinedDPA onSeptember 1, 1989.
He currently is lead counselfor 9 trial
levelcapital cases,the solecounselonS.
Mike hasnegotiated3 pleas.He said:

Sincethecurrnformation of CTU exten
iive pretriallitigationofissueshasresulted
in severaldeathcasesbeingresolvedinplea
agreementswherein thedeathpenalty was
successfullyavoided. We areproud these
caseswere resolvedwithout the enormous
expenses,cowi time, andtraumawhichare
alwaysimposeduponthesystem,theuxviv
ing family members,andthe familiesof our
clients. Weazelawyen first, andboth sides
have a duty to thesecourtsandfamilies to
attemptresolution without exlensiveliiga
tion.

MIKE ON THE ROLE OF C.T.U.

A life, all 1fe,hassignificantvalueregard
lessof the directionthat a particularlife has
taken.Theunnecessarytakingof anylife has
no placein acivilized world. It is possible
for courts andgovernment,withoutordering
the killing of its people,to protectsociety
from thosewho havebeenlabeled threats.’

The Capital Trial Unit cannotassumeall of
thesecases.I believethe chajiengeinherent
in beingamemberof this Unit is to provide
neededassistanceto lawyershaving the
courageandconvictionto takei theenor
mous resourcesof the Commonwealthand
to convincecourts, juries, Fiscal Courts,

prosecutors,andothers,that thedeathpenal
tyis asunnecessazy,asitiz barbaric,andthat
therearealternativeswhich arensistent
with thenotion that all life has value that
8hOUld notbeneedlesslydestroyed.

I hopethat lawyerswill antacttheUnit as
soonastheygetinvolvedin acapitalcase.

THE PRIVATE MAN

Mike is a committednatureconserva
tionalist,andanavid hiker. Hecombines
his interestinphotographywith his love
of natureandisstill waiting for a perfect
photo of the Land Between the Lakes
eagles.He is a rabidCincinnatiRedsfan
and hasbeen insufferablesince their
1990 World Serieswin. He exercises
daily at the gym or bicycles/jogs,evenif
theweatherdoesn’tpermit,to relieve the
stressof thejob. He isa perfectionistand
canbe found most nights at the office
until 11p.m.

MJd2 J4’4

WhenKevin McNally left the position of
CTTJ formerlyMLS director,he had done
such agroundbreakingjob that I doubted
any1ecould equal his performan,let
alone exceed it, eventhoughmyfziid Neal
Walkergotthejob. WhenIleamedthat Neal
wasleaving,afterhavingbmughttogethera
teamof attorneysandstaff for CTJ une
qualedanywherein skill, dedication,and
results,I had that samedoubt.But when I
learnedthat Mike Williams was to be the
newdirector, it was ‘deja vuall overagain."
I was reassured.

MikebringshisownuniquebleLtdof pofes
sionalhistoiy, skill, andvision to theUnit.
His stintasaprosecutorgiveshim a3pecial
perceptionof the work,andgiveshim espe
ciaJlyeffectivetoolsfor workingwith police
officers and others on the prosecutorial
team.His earlyserviceas a volunteerEMT
has texturedhis legal knowledgewith an
understandingof the wrongnessof violence
committed upon others, and has helped
make Mike a fiercewarrior against it, espe
cially when it is state sanctioned vio1ice,
like deathsentences.His deep cornmiimern
topreserving thesanctity ofhumanlife fuels
hisvision forCIlJ,andhisdefenseolcapital
defendantsas a private attorney and a a
public defenderiz a manifestationof that
vision. This advocateis readyfor thejob.
GaryJohnson,AssistsntPublicAdvocate,
Frankfori,KY

Mike is an unrelentingadvocatefor poor
capilaldefendantsandI amproud to have
enticedhim to forego a lucrative private
practiceto work with CTU. His unflinching
courage,excellentcourtroomskillsid bold
visions mait him asaleader.-Neal Walker
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Record of Death Row Attorneys Questioned

Two recent residents of Kentucky’s
Death Row were representedby three
lawyerswho resignedwhile facing dis
ciplinaiy charges.The convictionswere
reversedlastyearbecauseof errorsby a
judge andprosecutor.The Courier-Jour
nalreported.

Tn fact, 5 of the 27 men on Kentucky’s
Death Row were representedby three
lawyers who have beendisbarred or
suspendedor who resignedunderterms
of disbarment.Public defenderssay the
seemingly abysmal track record of
lawyersdefendingDeath Row inmates
raisesdisturbing questionsabout the
qualityof counselin themostimportant
criminalcases- wheredefendants’lives
areatrisk.

But the state’s chief justice and
prosecutorscontendthat the disciplinary
histories of the state’s DeathRow auor
neysaremisleadingandirrelevant.They
cite the fact that none of the disciplined
lawyerswere sanctionedfor their work
on the death penalty cases.Moreover,
noneof the inmateshasyet shownthey
received ineffective counsel. The
criticism,however,remains.

Mary Broderick, a directorof the Na
tional LegalAid andDefenderAssocia
tion, calls it a badge of shamefor the
Kentuckybar.

Neal Walker, [then] chief of the state
Departmentof Public Advocacy’smajor
litigation section,said Kentucky tax
payerswould pay laterfor poor capital
defensework in the form of new Edals
andhearings.

Chief Justice Robert F. Stephenssays
thereisnorelation betweenthe lawyers’
unethicalconductandtheir death-penal
ty work. In fact,Stephenssaid,"there’sa
lot ofquality lawyersthatgetdisbarred."

John Gillig, director of the attorney
general’s criminal appeals division,
defendsthe lawyersrepresentingDeath
Row inmates.

Threelawyerswho have five clients on
DeathRow - J. Kevin Charters,Lester
Burns, Jr. and LM. Tipton Reed Jr. -

Choosinglawyers...

I NCONCEWABLE as it maj
seem, imagine that a Ken
tucky Supreme Courtjustice
is charged with a capital

crime. Would he settlefor a lawyer
who gave out a tavern’s phone
number for his businessnumber?
Would le accept an attorney who
had been suspendedfor neglecting
clients’ matters?Would he stand
still for an attorney who forgot it
wasa death penalty case?

It’s unthinkable
that any justice
would accept
such an attorney.
But if the shoe is
on another fel
low’s foot, the
script changes.
Kentucky’s jus
tices have taken
few measures to
keep lawyers fit
ting those de
scriptions from
representing peo
ple who face the
death penalty.In
deed, five men on
Kentucky’s death
row were repre
sentedby lawyers who were dis
barred or suspendedor resigned
under termsof disbarment.

Furthermore. Chief Justice Rob
ert F. Stephens contendsthere is
no correlation between the saw
yers’ unethicalconduct and their
death penaltywork. He even says,
"There’s a lot of quality !ayers
that get disbarred." That’s an ex
traordinaiy claim consideringthat
discipline of lawyers is rare in
Kentucky, arid last year only six
were forced to stop practicinglaw.

The problem of inadequate rep
resentatori ifl capital cases is a

costlyone that raisesseriousethi
cal questions.Too poor to pay for
top-flight counsel, many defen
dantsarerepresentedby inexperi
enced or even incompetent law
yers.That regularly leads to costly
petitions for retrials.

Kentucky’s record in capital
casesargues for the adoption of
standardsthat would require de
fense counsel in such cases to
have substantialprior trial experi

ence in serious
felony cases.

I I Ohio has adopted
standards along
those lines and
Tennessee has
similar ones un*
der consider
ation. The Ameri
can Bar Associ
ation’s Guide
lines for the
Appointment and
Performance of
Counselin Death

* PenaltyCasesare
* even more com

prehensive.
The failure of

many states, in
cluding Kentucky, to addressthe
problemis an argumentin favor of
a federal competency standard.
One that appearedbriefly in this
year’s federal crime bill would
have required a lawyerassignedto
represent someonechargedwith a
capital crime to have practiced fel
ony criminal law for five years and
to haveparticipatedin at least two
homicide cases.

Even though the provision
failed, there’s nothingkeepingthe
KentuckySupreme Court from es
tablishing a similar standard.
Nothing, that is, except apathy.

ILLUSTRATION BY ELEANOR MILL

Courier - Journal EdItorial, Nov 18, 1990
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were all respectedcriminal defense
lawyers who won numerousacquittals
for other clients,Gillig said.

Disciplineof lawyersis rareinKentucky
- 23 of 10,000 lawyerswere sanctioned
lastyear,andonly six wereforcedto stop
practicinglaw.

Critics of Kentucky’s recordin capitals
casessay standardsshould be adopted
that would requireattorneysin capital
offensecasesto havesubstantialprior
trial experiencein seriousfelony cases.
hi Ohio, where such standards were
adoptedin 1987 for appointed counselin
indigentcases,thenumberof deathsen
tencesandcasesreversedbecauseofmis
takes by defensecounsel have been
reduced,said stateSupreme Court Jus
tice Andy Douglas. In Kentucky, the
SupremeCourt’s criminal rulescommit
tee lastyearvoteddown such a measure.

Justice Donald Wintershelmer, the
panel’s chairman, said memberswere
concernedthat adoptingsuchstandards
would make it evenharder to find
lawyers willing to represent indigent
capital defendants. Kentucky pays
lawyers $2,500for handlingsuchcases.
The committeeis expectedto reconsider
the proposal nextmonth.

Roger Dale Epperson, whose murder
conviction wasaffirmed by the Supreme
Court this month, was representedby
LesterBurnsJr. Burns, himself,was later
sentencedto eightyearsin prison, in part
for takingashis fee$175,000that Epper
son andco-defendantshad stolen. The
SupremeCoirt said Burns provided a
vigorous defenseanddid not have a con
flict of interest,a1thoughisallegedcon
flicts probably will be thesubject of later
appeals.

A former DeathRow inmate,TeddyLee
Cosby,wasrepresentedin successionby
Louis McHenry, who resigned from
practice a mouth after withdrawing as
counsel, and by Chris Seaman, who
resignedin 1986, sevendaysafter Cosby
was sentenced to death. Cosby’s co
defendant,ChristopherWaJJs,wasrepre
sented by Joe Martin Jr., who was
charged in December1988 with unethi
cal conduct, including neglecting an es
tate, andwith misrepresentingto a client
the status of an appeal. Martin later
resigned.Walls and Cosby were con
victedin the 1984murder of an assistant
managerat the now defunct Applegate’s
Landing in Jefferson County. The
SupremeCourthasorderednew trials for
both, in partbecausethey were not tried
separatelythe first time.

Reprinted by permissionof the As
sociatedPress,Nov. 19, 1990

The U.S. Constitution provides that
anyoneaccusedof a crimeis entitled to
legal representation. However, most
states do not adequately fund their
public defenderoffices.

Recently judges have struck down
statuteslimiting attorney fees in death
penalty cases.As little as $1,000, in
one instance, had been deemed a
"reasonable" fee for an attorney
defendinga deathpenaltycase.How
ever, the courtshave called such fee
capsgrossly,inadequateandimrealis
tic. Rulings maintain that the restric
tions constitute confiscation of a
lawyer’s law practiceandaviolationof
thedefendant’s dueprocessrights.

The State of Georgia for the third time
recently reversed a death sentence
under guidelines set by the U.S.
SupremeCourtin 1984ondetermining
effectivecounsel.

The National Law Journal issued a
report after a study covering six
southern statesin which severaldeath
sentenceshad beenimposed.The jour
nal reported that murderdefendants
oftenarerepresentedby ill-trained,un
prepared and grossly underpaid
lawyersappointed by the courts.

However, Arkansasrecentlyruledthat
$1,000wasadequatefor an attorney in
a deathpenaltymurdercase.Most state
legislatures have not beeninclined to
increasegreatly the sumspaid to attor
neysrepresenting indigentdefendants
in deathpenaltycases.

TheOklahomaSupremeCourtrecent
ly held that thestate’s$3,200limit on
fees in death penalty caseswas so
paltry as to amount to an unconstitu

tional taking of privateproperty, the
property beingthe lawyer’s practice.
The Oklahoma court ruled that one at
torney had lost $48anhourinoverhead
costsalone. Oklahoma becamethe fist
state to develop a formula for paying
appointed counsel in death-penalty
cases.The counties must reimburse
overheadcosts andpay feesequal to
thehourly rateearnedby prosecutors
with similar qualifications.

In casesnot subject to the deathpenal
ty, the court postponediniplementa
tion of its ruling until August 1992 to
give the legislature time to addressthe
problems involved in providing
defensefor indigentpersons.

The case involving the $1,000maxi
mum fee is now before the state
Supreme Court. Meanwhile, a trial
judge recently awarded two local
lawyersan additional$5,000eachfor
theirwork on a deathpenaltycase.

The Ohio SupremeCourtestablisheda
systemthat attractedfourtimesthe an
ticipatednumberof lawyers- 850-for
mandatory certification and death
penaltycases.From mid-1987to mid-
1990 thenumberofcapitalconvictions
droppedfrom 18 to 8. Ohio’s systemis
beingusedas amodelby other states,
including Tennesseeand Indiana.

G. WAYNE BRIDGES

Wayne Bridges practices law in
Covingeon and lectures at seminars
and the ChaseLaw School. He was
namedtheKentuckyBarAssociation’s
"OutstandingLawyer" in 1986.

TheKentuckyPost,Jan.7, 1991.
Reprintedby permission.

MississippiPassesKentucky
Finally,the stateof Mississippi standson the
threshholdof themodemage,at leastasfaras
deathpenaltyappealsareconcerned.

In adecisionthat marksareal breakthrough.
that state’s SupremeCourt has recognized
reality andlifted theludicrous $1,000cap ca
attorney feesfor indigents.

Under Mississippi law, said the high court,
judges areallowedto reimburse"actualexpen
ses" in additionto the $1 ,000 maximumfee
paid to each attorney. And those expenses
must include"the actualcoststothe lawyer for
the puiposeofkeepinghisor herdooropento

handlethis case." According to a 1988 poll,
that amount came to $25 an hour. The state or
the defenseattorneywould be free, however,
to tiy to provethe figure shouldbe higheror
lower.

Whilelifting the cap won’t solve ihe problem
of indigentcapitaldefenseby hscIfit is hoped
that the action will spur the !tate Legislature
todeviseaviableandeffectivepublicdefender
system.

National Law Journal, Jan. 14, 1991.
Copyright 1991.Reprintedwith permis
sion.

Courts Strike Limits on Feesfor
Defendersin Execution Cases
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DISTRICT COURT PRACTICE
The RelationBackDoctrine in DUI Cases

SIXTH AMENDMENT
...theaccusedshallenjoythe right
to a speedyandpublic trw4 byan
impartlaijury...andtobeinformed
ofthenatureandcauseof theac
cusation;to beconfrontedwith the
witnessesagainst him; to have
compulsoryprocessfor obtaining
witnessesin hisfavor, andto have
the assistanceof counselfor his
defense.

It is axiomatic thatin everycriminalcase,
no matter how slight, the "DueProcess
Clauseprotectstheaccusedagainstcon
‘viction except upon proof beyond a
reasonabledoubt of every fact necessary
to constitute the crime with which he is
charged."In Re Wins/zip,397 U.S.358,
364 1970. No competent criminal
defenselawyer would allow, in order to
prove unlawful entry on a Tuesday
burglaxy, that the defendant was in the
building on Wednesday.Nonetheless,
how often in a DU! casedo we sit idly by
while the Commonwealthintroduces the
results of blood alcohol tests procured
some lengthy period of time after the
allegedviolation is to have occurred?

KRS 189A.O1O defmes the offenseof
driving under the influence and states
specifically:

No personshall operateamotorvehicle
anywhere in this statewhile under the
influence of alcohol or any othersub
stancewhich may impair one’sdriving
ability. EmphasisAdded.

By designating while driving as the
operative time period for crixninalizing
the act of beingunderthe influence, the
legislaturehaselevatedthis fact to one of
constitutional dimension.Having pre
viously addressed the constitutional
problems involving the use of the
presumptions contained in KRS
189.520. it is merely necessaryto point
out here that the "under the influence"
element is routinely proven by reliance
of a blood alcohol percentagegenerated
as a result of a blood, breath,urine, or
saliva test.2The greater the span of time
between the alleged driving and the
giving of the selectedtest, the greater
constitutionalquestion presentedby the
while element.

According to the Kentucky StatePolice
OFFICIAL KENTUCKY DRIVERS
MANUAL 1990, "when alcohol enters
your stomach,it goesdirectly into your
bloodstreamandthen to all partsof your
body. It reachesyour brain in 20 to 40
minutes."p. 57. The time periodfor ab
sorption is affectedby externalfactors.
"FOOd in yourstomachslowsdownhow
fast alcoholgetsinto your blood." Id. at

p. 59. As such,evengiven this
basicanatomicalfact, it is impossibleto
arguethattheamountof alcoholpresent
in a person’s blood, breath, etc., for
presumption’spurposes,is the same an
houror two after arrest or detention asit
waswhile he/shewasdriving. Nonethe
less, this is the evidencethat is putting
citizens in jail, costing them their jobs,
deprivingthemof theirprivilegeto drive,
andbrandingthem ascriminals.

This issuewas squarely presentedto the
Arizona Supreme Court in Desmondv.
Superior Court, 779 P.2d 1261 Ariz.
1989,where the Court framed theques
tion as:

Is a defendant’s blood alcohol level
admissible in evidenceabsent eviden
tiary foundation relating the blood al
cohol levelat the time of the test to the
level that existed at the time of ap
prehension.779 P.2d at 1262.

The Court found no problem with the
admission of the presence of blood al
cohol without relating it back to the time
of driving as a matter of relevancy. 779
P.2dat 1267.However,in order to estab
lish a prima facia caseof "under the
influence,"which, just as in the Ken
tuckyscheme,canbebasedon theuseof
thestatutorypresumption,theCourtheld
"there be someevidenceof the BAC at
thetime the defendantwasstoppedand
not just at the time of the test." Id. As
such,the prosecutionfaces this option:
either giveup the presumption of under
the influenceandallow the jury to utilize
thepresenceof bloodalcoholalong with
all proofin determining if thedefendant
wasunderthe influencewhile driving or
relate the evidenceback to the time of
driving andusethepresumptionbasedon
what the level would have beenat the
time. See State v. Carter, 458 A.2d 1112
Vt. 1983.Eitheroption is constitution
ally acceptablepursuant to Winship,but
the prosecution must be required to
choose.

In anunpublisheddecision,theKentucky
Court of Appeals touchedon this issue
without deciding it or firmly offering
guidanceto either judges or lawyers on
either side faced with this issue. The

This regularAdvocatecolumnfeatures
law and comment on practice in
Kentucky’s disirict cowts, exceptfor
juvenilecaselawandpracticewhich is
reviewed in The AdvocateJuvenile
Law column.
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Courtdid suggestthat:

Investigating agenciesshould make
every effort to determine and
prosecutorsshould prove the element
of "operating a motor vehicle at the
time theoperator wasmadeunderthe
influenceof alcoholor someothersub
stance." Schoenerv. Commonwealth,
Ky.App., unpublished decision,
renderedAugust26,1988.

As such1 theCourthassignaledits accep
tanceof the basicprinciple behind the
"relationback"doctrineand apparently
awaita precedentworthy caseto address
it fully. The issuecanaiisein two basic
forms. In the simplest form, therewill
merelyhavebeena passageof timesuf
ficient to call into questiontheaccuracy
of the proof.4 Basedon the absorption
times listed above, any periodbetween
stopandtestin excessof 20to 40minutes
would seemto raisethe issue,assuming
proof that the defendant did not drink
following thedriving axidpriorto the test.
In such a case,usingatechniqueknown
as "retrograde exirapolation," it is ar
guablypossibleto relatethealcohol19’el
backto the time the driving occurred. It
ison this percentagethat the appropriate
presumptionspursuanttoS 189.520
shouldbebased.

In themore difficult case,there will be
evidencethat thesuspect/defendantcon
sumedalcohol subsequentto anydriving
but prior to the arrival of thepolice and,
thus,thegiving of the test. Assumingthe
proofrisesto thebaselevelof credibility
necessary for admissibility,6 then the
later blood/breath test clearly bearsno
relevanceto thebloodalcohollevel at the
timeof operation. When facedwith this
issue in its purestform, no evidenceof
intoxicationwhile driving, but drinking
prior to arrest, courts in other jurisdic
tions have had little trouble reversing
convictions on insufficiency of the
evidence. See Boyle v. Tofany, 355
N.Y.S.2d 208 1974; Statev. Dodson,
496 S.W.2d 272 Mo. 1973; Peoplev.
Wells,243 N.E.2d 427 ll1.App. 1968.
Wherethe evidenceis not as clear, the
courtshavetendedto view the issue as
oneofweight notadmissibility. SeeState
v. Chester,445 S.W.2d 393 Mo. 1969;
People v. Knott, 545 N.E.2d 739
llI.Ct.App. 1989.This, of course,does
notdispensewith the additionalquestion
of whetherthe 189.520presumptionscan
be given basedon a blood alcoholper
centagegeneratedby a testtakenfrom an
individual who has consumedalcohol
post driving. Some evidence relaying
back, such as retrograde extrapolation,
must be presentedto satisfy the "while"
requirement.Desmond,supra; Carter,
supra.

While Kentuckycunentlyhasnoper se

law, the legislative and prosecutorial
rumblingsseemto promise that the pas
sageof such a provision, criminalizing
the act of driving with a blood alcohol
level above a certainpercentage,would
somehowbe the magic spellthat would
end drunk driving in this Common
wealth.Theper seconceptdoesnot less
en the necessityof proving the "while"
elementbeyonda reasonabledoubt. See
Desmond,supra. Currently, the Corn
nionwealthneed only prove "under the
influence" which theymaydoby proving
a bloodalcoholpercentageat somepoint
after arrestandeitherrelate thatbacicand
rely on the KRS 189.520presumptions,
or forego the presumptionsand let the
jury weighthefactsanddecidefor itself.
Having to provetheprecisepercentageat
an earlier time will be a more difficult
taskindeed. However, so long as while
remainsan elementof whatever scheme
Kentuckydecidesto use,we, asdefense
advocates,must make them prove it.

ROBERTA. RILEY
AssistantPublic Advocate
Director,
Oldham,Henry andTriinble Counties
LaGrange,Kentucky40031
502 222-7712

FOOThOTES

1 See GUILTY UNTiL PROVENIN-
NOCENT,THEADVOCATEVol 12,No
3, APRIL1990at29

2KRS186.5651

31d.

Somejurisdictions have statutorily
adoptedtimeperiodsforthe givingof the
rest and so long as it falls within the
"window" the rgsults arepresumptively
valid. See Ex. Ark. Stat., Subsection
75.1031.1AMichieSupp.1984;Cal.
Veh. Code,Subsection‘23152b West
Supplement1985. Note that the
presumptionhere suffers potentially
from thesamecoMtitutionalfraillyasthe
presumptionsfrom 186.520.SeeNote 1
above.

This techniqueis itselfnotwithout sig
nfican: problems that are beyondthe
scopeof this article. It is discussedin
Erwin, DEFENSE OF DRUNK DRIV
ING CASES 1990, Subsection
1 .04jii1 990.

6 This assumesthat sucha levelexists.
SeeAkins v. State, 335 S.E.2d487
Ga.Ct.App. 1985. Denial of such
evidenceas a mailer of law would ar
guably invade theprovince of the jury
anddeny the defendanthisconstitutional
right topresenta defense.SeeChambers
v.Mississippi,410 U.S.284 1973.

New
Demographic

Data Available

The State Data Center has recently
purchaseddemographic data from
CACI MarketingSystemslocatedin
Fairfax,VA. CACI hasbeenin busi
nessfor nearly 30 years and is an
international leaLler in the field of
market analysis and geo
demographicresearch.

Demographicdatais availableat the
censustractlevelfor urbanareasand
at thecensuscountydivisionfor rural
areas. Available information in
cludes:

1 1990 and 1995 population by
five-yearagegroups
2 1980, 1990, and 1995 racial
breakdownswhite, black, and
other
3 1990householdincomeranges
$10,000 - 14,999 etc., up to
$75,000+
4 1980. 1990, and1995 median
householdincome
5 1980, 1990, and1995 median
family income
61980,1990,and1995percapita
income.

We also purchased a Spending
Potential Folder which measures
potential demandfor a product or
service in a censustract or county
divisiçn. This index is tabulated to
represent a value of 100 as the
average demand, a value of more
than100ashiglidemand,andavalue
of lessthan100 as low demand,rela
tive to the U.S. as a whole. The
products and services include
automobiles, banking,beverages,
electronics, groceries,householdfur
nishings, home appliances, invest
ments,media, menandwomen’sap
parel,andrealestate.

For more information about the
CACI data, give us a call.

KentuckyStateDataCenter
UrbanResearchInstitute
Collegeof Urban& PublisAffairs
University of Louisville
Louisville, KY 40292
502 588-7990
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PLAIN VIEW: SEARCH AND
SEIZURE LAW
CelebratingtheRich History ofKentucky’sSection10

FOURTH AMENDMENT
The right ofthepeopleto besecure
in their persons,houses,papers,
andeffects,againstunreasonable
searchesandseizures,shallnot be
violated, and no Warrants shall
issue,but uponprobablecause....

SECTION 10,
KENTUCKY CONSTITUTION
The peopleshallbesecurein their
persons,houses,papersand pos
sessions,from unreasonable
searchand seivires;andno war
rant shallissueW searchanyplace
or seize any person or thing,
without describingthemas nearly
as maybe, nor without probable
causesupportedby oath or affir
mation.

SECTION 10:
USE IT OR LOSEIT!

My attentionhasonce againbeendrawn
to Section 10 of the Kentucky Constitu
tion.

Judge John D. Miller of the Court of
Appealsof Kentuckyrecentlystatedat a
KACDL seminar that defenseattorneys
needto rely increasinglyupon theirstate
constitutionsratherthanthe federal con
stitutionin defending their clients.Jus
tice HansLinde of the OregonSupreme
Court recentlywasquoted in theMay 27,
1988 Congressional Quarterly’s
EditorialResearchRepor:sassayingthat
a defenselawyer "is skating onthe edge
of malpracticewhenhe doesn’trelyupon
his own stateconstitution." id. p. 282.

Justice William Breiman called upon
defenseattorneys to look at their state
constitutions rather than always citing
the federal constitution. See generally
Brennan, Stare Constitutions and the
Protectionof Individual Rights, 90 Har
vardLaw Review 4891977.

In theCongressionalQuarterlyarticle, it
wasnotedthat the500rulings since1970
utilizing the state constitutions have
made prosecutors arid state judges un
comfortable. "In a 1986 surveyof state
Supreme Court judges, a memberof the
Georgia Supreme Court candidly con
fessedthat he and hiscolleaguesdid not
favor the useof the state constitutionin
de4iding criminal matters simply be
causethedocumentoffered moreprotec
tion to defendantsthan doesthe IJnited
States Constitution." Understandably,
prosecutors "are not very enthusiastic
about the trend in state constitutional
law."

Finally, I openup theDecemberissueof
NACDL’S The Champion,and I find a
wonderfularticleentitledStateConstitu
tionsand theCriminal DefenseLawyer
by JohnHenryHingsonifi, whichshould
bemandatoryreadingfor all of us.

With this kindof support,and not one to
want to "skate on the edgeof malprac
tice," I havebegun to questionwhat Sec
tion 10 of theKentucky Constitutionis

all about.Is it enoughfor us to beginto
cite Section 10 along with the 4th
Amendmentin oursuppressionmotions?
DoesSection 10 differ in any way from
the 4th Amendment?Is there any sub
stance in our stateconstiwticn that can
be used to protect the rights of our
clients?

SECTION 10
COMES FROM THE 4TH

The 4thAmendment to theUnited States
Constitutionstates:

Theright of the peopleto besecurein
their persons,houses,papers, and ef
fects, against unreasonable searches
andseizures,shall not be violated, and
no warrantsshall issue,but uponFob-
ablecause,supportedby oathor affir
mation, andparticularlydescribingthe
placeto besearched,andthepersonsor
things to be seized.

Oneyear after the 4th Amendment was
adoptedin 1791,Kentucky wrote in Sec
tion 9 of article 12 of the Kentucky Con
stitution of 1792:

Thepeopleshallbesecurein theirper
sons,houses,papers, andpossessions
from unreasonableseizuresand sear
ches;arid thatno warrantto searchany
placeor to seizeany personor thing
shall issuewithout describing them as
nearlyasmay be, nor withoutprobable
causesupportedby oathor affirmation.

Section10 of theKentuckyConstitution
of 1891 was taken directly from this
provision of Kentucky’s older Constitu
tion. It nowreads:

The peopleshallbe securein their per
sons,houses,papersand possessions,
from unreasonablesearchandseizure;
andno warrantshallissueto searchany
place, or seizeany personor thing,
without describingthem as nearly as
may be, nor without probablecause
supportedby oath or affirmation.

Thus,historically Kentucky’s searchand
seizureprovision wasbornin thenation’s
Bill of Rights. Our forefathers’ desireto
be free from oppressive governmental

fliQ

This regularAdvocatecolumnreviews
all published search and seizure
decisionsof the UnitedStatesSupreme
Court, the Kentucky SupremeCourt,
andthe KentuckyCourtof Appealsand
significant cases,from other jurisdic
dons.
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searches and seizures lives on in
Kentucky’spresentConstitution.

SECTION 10’SDIFFERENCES:
POSSESSIONS,NOT EFFECTS

Yet, there areobviousdifferences,most
ly in syntax. The only significant dif
ference is the substitutionof "posses
sions" for "effects."

JusticeRemD. Sampsonof the Courtof
Appeals wrote in theKentuckyLawJour
nal Vol. Xffl, May, 1925 that the word
"effects" is "properly or worldly sub
stance,devotingproperty in a moreex
tensive sense than goods; embraces
everykind ofproperly,realandpersonal,
including things in action; while the
word ‘possessionsnotonly relates to the
properly owned but such things, both
real and personal, as are under the
dominion and control of the owner or
possessor.In consideringandconstruing
the word ‘possessions,’ as employedin
our constitutional provision, we have
given it a broader and more general
meaning than the word ‘effects’ is
generally allowed." Id. p. 253.

Counsel for a defendantshould utilize
this differenceto counterany argument
that a defendanthasnostandinginsome
thing that he or shepossesses.

How about garbage, a student’s locker,
or our backyards? Does Section 10’s
"possession"clauseprovide enoughof a
differencetoreachadifferentresultfrom
that reached by the United States
Supreme Court under the 4th Amend-
merit?

KENTUCKY CASELAW

Beyond the syntax, caselaw offers a
wealthof materialfor discoveringthe
content of Section 10. Unfortunately,
during the centuryfollowing its writing,
Section10 wasseldomused.According
to JusticeSampson,therewereonly three
such cases.His conclusionas a result:
"Kentuckianswerenot, therefore,greatly
annoyedor harassedby theseunusual
processescalled ‘Search Warrants’
during the formativeandthe greater part
of the progressiveperiod of the Com
monwealth." Id. at 251. If that’s the
reasonfor thepaucity of cases,Kentuck
iansmust havebeenmightilyharassedin
thecenturythatfollowed.

YOUMAN

Any exploration of Section 10 must
begin with Yownanv. Comnwnwealth,
189 Ky. 152, 224 S.W. 860 1920.
Yownan penned by Justice Carroll, is
well and passionately writteit An ob
vious reaction to prohibition, its lan
guage soars. The facts were simple

enough.Officers went to arrest a man
with an arrestwarrant,butnot a search
warrant. When they found him absent,
they searched his house, and found
prohibited whiskey.The Court first noted
the problem that had developedin Ken
tucky:

[I]t is not an uncommonthing in this
state,for officers of the law, urgedin
somecasesbypopularclamor,inothers
by advice of persons in a position to
exert influence,and in yetothersby an
exaggeratednotion of their power and
theprideof exploiting it, to disregard
the law upon the assumptionthat the
endsoughtto be accomplishedwill jus
tify the means,and thereforeno atten
tion need be given to constitutional
authority, when public approvalwill
commendthe unlawful conduct.
Id.at861.

Sound familiar? The Court next ad
dressed the question of whether the
searchwas"reasonable,"andthus legal,
despite there being no warrant. The
reader will recall that our nation’s high
Court is toying with using the
reasonablenessclauseirrespectiveof the
existenceof a warrant. Section 10, how
ever, foreclosessucha considerationin
Kentucky. "[I]t might be thought that a
reasonablesearchandseizure;or onethat
wasnot unreasonable,would be allowed
without a searchwarrant. But there is no
foundationfor this construction.Thesec
tion doesnotpermit anykind orcharacter
ofsearchof houses,papers,or possession
without a searchwarrant."Id. p. 863.

Youmansays any warrantlesssearchis
perseunreasonableunderSection10. It
was"insertedto meeta practicethathad
grownup in Revolutionary times, andto
protect citizens, not only against this
practice, but against all searchesarid
seizuresof their propertywithout a war
rant" Id.

Yownanalso expresseslittle sympathy
with thosewho would trade security for
better law enforcement,amost"modem"
sentiment expressedoften by today’s
judiciary. "[Tjhis absolutesecurity
againstunlawfulsearchorseizureexists,
without reference to the guilt or in
nocenceof the personwhosepropertyor
premisesaresearched.The merefact that
he is guilty, or that there may be
reasonablegroundsto believethathe is
guilty, of the charge preferred against
him, or the offenseof which he is
suspected,will afford no excuseor jus
tification for an unlawful search or
seizure." Id.

It has becomefashionable recently to
denigratethe andminimize exclusionaiy
rule, to say that eventhough a searchis
illegal, that evidenceso seizedshould

still be admissibleagainstthe accused.
After all, canour societybearto exclude
evidenceagainsta criminal merely due
to somejudicially creatednicetyknown
as the exclusionaryrule? Youman
foreclosessuch denigrationof the ex
clusionary rule wider Section 10. The
Court asked:

Will a high court of the state say hi
effect to one of its officers that the
Constitution of the state prohibits a
searchof all personwithout a search
warrant,but if you obtain evidence
againstthe accusedby so doing you
may go to hispremises,breakopenthe
doors of his house,andsearchit in his
absence,or over his protest,if present,
andthis court will permit theevidence
sosecuredto go to the juxy to securehis
conviction?

It seemsto us that a practicelike this
would do infinitely more harm than
goodin the administrationof justice;
that it would surely createin the minds
of the peoplethe belief that courts had
no respectfor the Constitutionor laws

We cannotgive our approvalto a
‘practicelike this.
Id. at866.

Youmanputs to rest the notion that the
exclusionaryrule inKentuckyisjudicial
ly created,and a rule merely intendedto
deterthe police. Section10’s exclusion
ary rule is part of the very fiber of our
Constitution.

Youmandoesnot apologize for the ex
clusion of evidence, even where the
result is that a guilty personmight go
free. This Court understoodthat the con
stitutional right to privacy is much more
importantthanthe transientneedsof law
enforcementin one case.Every defense
lawyer in Kentucky should use the fol
lowing languagesomewherein 1991:

It is much better that a guilty In
dividual should escapepunishment
than that acourtolJustlceshouldput
asidea vital, fundamental principle
of the law In order to securehs con
viction. In the exerciseof their great
powers, courts have no higher duty
to perform than those Involving the
protection of the citizen in the civil
rights guaranteed him by the Con
stitution, and If at any time the
protection of these rights should
delay, or evendefeat,the endsofjus
tice In a particularcase,ft Is better
for thepublic good that this should
happen than that a great Constitu
tional mandate should be nullified.
Id. at866.

So muchfor the goodfaith exceptionin
Kentucky!

FEBRUARY 1991/ TheAdvocate41



FLEMiNG: HOUSE

There are several other cases in the
1920’sthatsimilarly makethatperiod the
golden years of Section10. Fleming v.
Commonwealth,217 Ky. 169,289 S.W.
212 1926 interpreted"house" to in
clude a still locatedin a houselocated
some 300 yards from the defendant’s
dwelling house.

MULLINS:POSSESSIONS

"Possessions" included the woodlands
30 yardsfrom the defendant’s residence
in Mullins v. Commonwealth,220 Ky.
656,295 S.W. 987 1927.

MORSE: HOUSE

Morse v. Commonwealth,204 Ky. 672,
265 S.W. 37 1924extended"house"to
adugoutagainwith a still in it. Section
10 "means to include more than a mere
dwelling housewhen it uses the word
‘houses’. . We know from common
experienceandordinaryobservationthat
menoften have protectedand sheltered
many of their valuablepossessionsin
housesotherthantheirdwellinghouses."
Id. at 38.

CHILDERS: GARDEN & POND

California v. Carney,471 U.S.386, 105
S.Ct. 2066, 85 L.Ed.2d 406 1985 be
ware! Both "houses" and "possessions"
apply to areas surroundingone’s dwell
ing. "It would be practicallyif notutterly
impossible to enjoy the full andfreeuse
of the ‘houses’and‘possessions’without
the garden and pond in such close
proximity." Childers v.Com,nonwealth,
198Ky. 848,250S.W. 106 1923.

BRENT: OPEN FIELDS

Section10 wasnot without its limit. In
Brent v. Commonwealth,194 Ky. 504,
240 S.W. 45 1922 one will fmd the
genesisof the open fields concept.
There, the Courtheld that "possessions"
has its limits in thecontext of the open
field. SectiontO’s primarypurposeis to
protectaperson’shome."[E]very man’s
houseis his castleandis inviolable ...the
framersof those Constitutionshad in
heritedno practice or tradition that mi
pelled them to safeguardvast tractsof
land,but,"proficing by the experienceof
their forefathers,they were desirous of
preservinginviolate the personof every
citizen and those possessionsintimately
associatedwith his person,hishouse,his
papers, andhis effects."Id. at 49.

ASH: SUiTCASE

No discussionof the golden ageof Sec
tion 10 would be completewithout Ash
v. Commonwealth, 193 Ky. 452, 236

S.W. 10321922.There,theCourtheld
the search ofa suitcasewithout a warrant
was illegal. The Courtreiteratedthe im
portanceof the judiciary’sprotectionof
our privacy rights.

It is doubtful if our boastedconstiui
tional form of governmentboastsany
greatersingleprotectionor bulwarkto
Americanliberty than the one against
unreasonablesearchand seizure.
[The stoppingof the Germansat Ver
dun by the French]wasno more essen
tial to the preservationof the liberties
of France,inourhumbleopinion, than
is the preventionof the encroachment
uponthe constitutionalprovisionunder
considerationessentialto the continued
perpetuityof our constitutionalliberty.
Id. at 1036.

MCMAHAN’SADM’X:
GOOD FAITH

The period which followed, loosely
1930-1970,sawthecontinueduseofSec
tion 10,evenif enforcementwasuneven,
and the language used less soaring.
McMahan’s Adm’x v. Draffen, 242 Ky.
785,47 S.W.2d716 1932, is themost
notable,andwasnot surprisinglywritten
early in the period. McMahan’sAdm’x
notonly establisheshow a searchwanant
is to be executed,it also conclusively
rejectsthe goodfaith exception.

In executingavalid searchwarrant,the
officermustnotonly beconsiderateof
the comfort andconvenienceand feel
ings of the personof the occupantsof
the premisesat the dine of the search.
but must not exceedor abuse his
authoritywith which he is clothed and
underwhich he is acting. He may not
unnecessarilyinjure the feelingsof the
defendantsor unnecessarilymar the
premisessearched.Id. at 718.

The goodfaith of the officer, or thathe
wasactingin full belief, andwith reason
to believethat the evidenceof the crime
sought or desiredwas present on the
premises searched, will not justify a
searchwithout a warrant,or with a void
searchwarrant.

MILLER: ENTRY BY RUSE

The Court condemnedthe useof a ruse
to gain entry to a defendant’shomein
Miller v. Commonwealth,235 Ky; 825,
32 S.W.2d 416 1930.Section10, "the
chief corner stoneuponwhich the liber
ties of the citizens.. . [are guaranteed]
preservesandguaranteesthe privacy of
thehome.. . It is ourfirst duty to uphold
that sectionaspartof our Constitution."
Id. at 418.

MANSBACKSCRAP: AD
MINISTRATIVE SEARCH

The beginning of the "administrative
search" canbe found inMansbackScrap
Iron Companyv. City of Ashland, 235
Ky. 265, 30 S.W.2d968 1930.There,
the Courtheld that Section 10 did not
make illegal an ordinancerequiring a
junk dealerto consentto inspectionand
sgarchof his junkyardas a prerequisite
to obtaininga license.

CHAPLIN: AUTOMOBILE
EXCEPTION

The CourtusedSection10 to reject the
automobile exceptionto the warrantre
quirement established in Carroll v.
United States,267 U.S. 132, 45 S.Ct.
280,69L.Ed.2d 543.

In Commonwealthv. Chaplin, 307 Ky.
630, 211 S.W.2d 841 1948, the Court
held that searchinga car requiresa war
rant, or a legal arrest. "The protectici
afforded by section10 of our Constitu
lion consistsin requiring that probable
causefor searchinganyplace or seizing
any personor thing shall be determined
by a neutraljudicial officer insteadof by
theoftenover-zealouspoliceor enforce
mentofficer." Id. at 845.

In Alfred v. Commonwealth,, Ky. 272
S.W.2d 44 1954, the Court held a
searchto be illegal where the police
walkedonto thedefendant’s property to
look into his truck, which contained
whiskey.

YOUNG: EXCLUSIONARY RULE

Young v. Commonwealth, 313 S.W.2d
581 1958, while holding against the
defendant,reemphasizedtheview of the
exclusionaryruleestablishedinYouman.
The rule was created"to give actualef
fect to thepurposeof SectionTen of the
Kentucky Constitution. Without such
rule of evidence the constitutional
guarantyagainstunreasonablesearch
and seizurewould be sadly tacking in
verity."

BENGE: GOOD INTENTIONS

Benge v. Commonwealth, Ky., 321
S.W.2d 247 1959, was the highwater
mark of this period. There, the officers
serving a benchwarrant were held to
have made an illegal searchwhen they
searchedher apartment.Although two
U.S. Supreme Court caseswould have
approvedthe search,the Court held that
Section10 did not.

While "Section10 of the Constitutionof
Kentuckydoesnotmateriallydiffer in its
languagefrom theFourthAmendmentto
the Constitution of the United States,"

FEBRUARY 1991/TheAdvocate42



that did not end the matter. Section 10
"did notmeanto substitute the good in
tentions of the police for judicial
authorizationexcept in narrowly con
finedsituations.History, bothbeforeand
after the adoptionof the Fourth Amend
ment, uponwhich Section10 of theKen
tucky Constitutionis based,hasshown
good police intentionsto be inadequate
safeguardsfor certain fundamentalnghts
of man." Id. at 250.

How canLeon possibly gain a foothold
with languagesuchasthis?

LANE:MINOR VIOLATION
SEARCH

A veryinterestingcaseduring this period
is Lane v. Comnwnwealth,Ky., 386
S.W.2d743 1965.There, a personwas
arrestedfor a minorviolation andplaced
in another car.The police thensearched
hiscar, which the Court held to be illegal
due to beingconducted without a war
rant. OnewonderswhetherNewYork v.
Belton,453 U.S.454, 101 S.Ct. 2860,69
LGL2d 768 1981 is the law in Ken
tucky, giventhis interpretationof Section
10.

MITCHELL: ROADBLOCKS

While it canbesaidthat historically Sec
Lion 10 hasbeeninterpretedto require a
warrant in most situations, that did not
prevent the Court from approving
roadblocksto look at drivers’ licensesin
Commonwealth v. Mitchell, Ky., 355
S.W.2d 686 1962. This foreshadowed
Michigan Dept.of State Police et.al. v.
Sitz, 496 U.S. _, 110 S.Ct. 2481, 110
L.Ed.2d 4121990by 28 years.

SECTION 10 FROM 1970 - 1990

It was during the last 20 years, 1970-
1990,that Section10hasfalleninto woe
ful disuse.Reading thecasesduring this
period demonstrates that lawyers and
judges alike have either forgotten or ig
nored Section 10. Gone is the separate
interpretation of Section 10. Often, Sec
tion 10 is not evenmentioned.Sadly
lacking is the specialdedication to the
rights of privacy so hallowed by the
Court of Appeals during the earlier
periods.

The low point is Beemerv. Common
wealth, Ky. 665 S.W.2d 912 1984.
There, the Court states enthusiastically
that "[w]e are fully in accordwith the
relaxation of theFederalrequirementsas
expressedin Illinois v.Gates.. ." Id. at
915. There is virtually no discussionof
Section 10 asthe Court adoptstheprob
ablecausedefinition of illinois v. Gates,

462U.S.213, 103 S.Ct.2317,76L.Ed.2d
5271983.

Estep v. Commonwealth,Ky., 663
S.W.2d 313 1984 is similar. Therethe
Court adoptsUnitedStatesv.Ross,456
U.S.798,102S.Ct.2157,72L.Ed.2d572
1982, thereby overruling Common
wealth v.Chaplin, supra,discussedear
lier. Yet, while Chaplin seemedto rely
onSection10, theEstepCourtseemedto
makeonly a4th Amendmentanalysis.In
overruling Wagner v. Commonwealth,
Ky., 581 S.W.2d3521979,andCity of
Danville v. Dawson, Ky., 528 S.W.2d
687 1975 the Court merelystatedthat
their holdingwas "in harmonywith Sec
tion Ten of the Kentucky Constitution..
* ." Id. at 215. How so?

Most of the decisions in the modem
periodhavemerely made a 4th Amend
ment analysis.Onewondershow often
defensecounselmade only a4thAmend
ment argument, thereby allowing the
Court to confineitself to the increasingly
conservative law coming from the
federalbench?

That is not to say that the Court has
ignored Section 10 altogether in recent
times.

Justice Osborne, in a dissentingopinion
in Craig v. Corn. Dept.ofPublic Safety,
Ky., 471 S.W.2d111971,statedthat in
his opinion,Section10 prohibitedtaking
someone’sbloodfromhimorherwithout
their consent.

In Rookr v. Convnonwealth, Ky., 508
S.W.2d 5701974,theCourtusedSec
tion 10 sideby sidewith the 4th Amend
ment to hold invalid a warrantsignedby
a judge who had not read the affidavit.
Justice Lukowsky, again in dissent,
urgedhis colleaguesto be more "sensi
tive" to theprivacy concernsof civizens,
basinghis consentoutof "respect"for the
4th Amendment andSection 10. Collins
v.Commonwealth,Ky., 574 S.W.2d 296
1978 J. Lukowsky, dissenting.

TheCourt of Appealsrelied uponSection
10 andthe 4th Amendment to invalidate
an "any other person" warrant.
Johantgenv. Com,nonweahh,Ky. App.
571 S.W.2d 110 1978.

In an intriguing opinion, the Court of
Appeals relied wholly on Section 10 in
Commonwealthv. Bertram, Ky. App.,
596 S.W.2d3791980.There,the Court
held that "it is clear as a matterof state
constitutionallaw that when a defendant
testified in support of a motion to sup
press evidence alleged to have been
seizedillegally, his testimonymay not be
used against him later at trial over his
objection."

TODAY’S POSSIBILiTIES &
PROMISE

There is even more hope today. The
present Kentucky appellate courts in
recent casesat least hint that they are
willing to look at Section 10 separately
from the 4thAmendment.

In PaulV. Comnwnwealth,Ky. App. 765
S.W.2d 241989, theCourt of Appeals
citedSection10with the4thAmendment
in holding that a passengerin a carcould
not be arrested where contrabandis
found in the car.

More promisingthanPaul is theCourt’s
finding a searchwarrant illegal where
issuedby a trial commissionerin a coun
ty otherthanhis own. Commonwealthv.
Shelton,Ky., 766 S.W.2d 628 1989.
The importanceof this caseis not that
Section 10 is used becauseit is not.
Rather, thecourtdeclinedto usethegood
faith exceptionof UnitedStatesv. Leon,
468U.S. 897,104S.Ct.3405,82L.Ed.2d
677 1984. It makesensefor the Court
to sodecline.

As hasbeenseen,Kentucky’s exclusion
ary rule has beenaroundas long as the
exclusionaryrule under the 4th Amend-
merit. The 4th Amendment’sexclusion
ary rule is now said to be basedsolely
upon deterrence of police misconduct.
Thus, it makesat least intellectualsense
not to utilize theexclusionaryrule where
the officer is relying in good faith on the
magistrate’s issuaticeof a warrant.

On the other hand, Section 10’s ex
clusionary rule establishedin Youman
andAsh,has a much broader rationale.
Essentially, our rule is there because
without it, people will not respect our
Constitution, becauseit is anathema to
have a rule requiringa warrantor forbid
dingan unreasonablesearchandthen to
allow the police to flaunt that law by
admitting evidenceinviolation ofthe law
against an accused.

While the Court in Sheltondid not spell
out their declining to use"good faith," it
is time for them to do so.They will not
do sounlesscounselbeginsto make this
argument.

Most promising yet is Commonwealthv.
Johnson, Ky., 777 S.W.2d 876 1989.
There, the Court expressly declined to
condemna searchof a defendant’smotel
room basedupon the 4th Amendment.
Rather, they held "that the warrantless,
forcedentryby thepoliceinto appellant’s
room at the Ramada Inn, violatedSection
TenoftheConstitutionof Kentucky."Id.
at 880.
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CONCLUSION searches and seizures under the 4th In short, Section 10 has a rich history.
Amendment. Section 10 establishesmore protection

This is my survey of Section 10 of the than doesthe4rh Amendment.Because
KentuckyConstiLution. It isby nomeans Section10may provide broader standing of that, we must useit. If wedon’t, we’ll
complete.There is alot to usein tiying to to challenge searchesand seizuresof lose it and have no one to blame but
protecttheprivacyrightsof our clients, one’s "possessions"than is available ourselves.

underthe4th Amendment.
As we haveseen, Section 10 doesnot ERNIE LEWIS
abide a goodfaith exceptionto thewar- Section 10 appears to provide more AssistantPublic Advocate
rant requirement. protection to outbuildings andotherareas Director, DPA

surrounding one’sdwelling house. Clark/Jackson/Madison Councy Office
It appearsto emphasizemore thewarrant Richmond,Kentucky40475
requirement, and deemphasizesthe Section 10 may not allow a searchof a 606623-8413
"reasonableness" clause that is now car incident to a lawful arrestthat is a!
beingusedsooftento justify warrantless lowed by NewYork v. Belton.

.......*

CRIME AND THE BILL OF RIGHTS
SEPARATINGMYTH FROM REALITY

Do certain Bill of Rights decisions focused on wheLher consLitucional not due to constitutional restrictioni.
frustrate police andprosecutorsin their . protectionsprevçnted policefrom solv- According criminal 1justice profes
efforts tofightcrime?Somechargethat ing crimes and frustrated the siónals interviewed,it is due in large
theFourthAmendment’s exclusionary prosecutor’s ability to obtain convic- part to lackof resources.Less than 3%
rule and theFifth Amendment’sMiran- tions. of all government spending in the
da protectionsgo toofar, and serveto .. United Stateswent to support all civil
protect criminals from prosecution. The committee found that the vast andcriminal justice activities in fiscal
Many members of the general public majority of prosecutors, police and year 1985.Lessthan 1% of all govern-
also share a senseof uneaseabout the others interviewed do not believethat ment spending was devotedto operat
effect of theseBill of Rights decisions these constitutional protections sig- ing thenation’scorrectionalsystem.
on society’s abiliLy to defend itself. nificantly restrictedtheir ability tofight .
Ironically, the Bill of Rights was the crime. Their opinion was corroborated In its report,thecommitteealsodiscus-
fulfillment ofapromiseof amendments by the committee’s examination of ses the nabiity of law enforcement
dcsigned to protect individuals from numerous exclusionary rule studies.. agenciesto copewith the nation’s drug
government abusesthat was critical to According to thesestudies,only 0.6% problems andthe failure of thevictims
ratification of theConstitution.As the to 2.35% of all adult felony arrests are to report crimes. The committeewill
1991 Bicentennialof the Bill of Rights screenedout before filing or dismissed make many recommendations to the
approaches,we must exaitiine if these by thecourtbecauseofillegal searches. Criminal Justice Section,andultimate-
current concernsarebasedon myth or Indeed, most criminal justice profes- ly to the ABA House . of Delegates.
reality. sionals queried responded that the Someof thesewill certainly focus on

rigors of the exclusionaryrule haveac- the role of the barin increasingpublic
Towardthatend,the ABA’s Criminal tually promoted professionalism in understandingof theBill of Rightsand
JusticeSectionestablishedin 1986 a police departmentsacrossthe countiy. thecriminaljusticesystem.
specialcomniittee to evaluate whether . . . . - ..

such constitutionalprotectionsunder Similar results were found with regard The committeehasalready made a sig
our Bill of Rights prevent effective to theMiranda decision,whichrequires nificantcontribution by examiningthe
crime control. The Committee on police to inform suspectsof theirright chargethat the prevention andsolution
Criminal Justice in a Free Society, to counsel and their right to remain of serious crime is seriously hand-
chaired by Samuel Dash, Professor at silentbefore conducting a custodial in- icapped by constitutionalprotections.
GeorgetownUniversity Law Center terrogacion.Thepolice,prosecutorsand As thecommitteehasdocumented,that
and former counsel to the Senate others surveyeddo not believe that the contentionis not justifiedby either the
Watergate Committee, releasedits Miranda requirementssignificantly in- opinion or experienceof a repre
report this month. Committee members hibit effective interrogation orprosecu- sentative cross section of police,
included a federal appeals judge, a tion. . . prosecutors,or othersinvolvedwith ad-
defense lawyer, a chief of police, a . ministering criminal justice in this
county district attorney and a stateat- What, then, arc the core issues con- . . country. That contention apparently is
tomey general. StevenGoldblatt, alsoa fronting the criminal justice system? basedon myth, not reality.
law professorand a former prosecutor, The committeereport notes that only a .
is thecommittee’sreporter. small fraction of the serious criminal ROBERT D. RAVEN

acts committed in the United States President, ABA, 1988
The committee held hearings in three ever enters the system.Out of the es- . . -

major cities and conducted a cimated 34millionserious crimescorn- Reprinted with permission from the
methodologically developedopinion mitted in theUnitedStatesin 1986,only November 1988 ABA Journal, the
poll of nearly 1,000 police officers, 2.5 to 3 million resulted in arrest, and Lawyer’s Magazine,published by the
prosecutors, defenseattorneys, judges of these,only severalhundred thousand American Ear Association.
and other participants in the criminal led to felony convictions punishedby .
justicesystem.The hearingsand survey imprisonment. This failure, however, is ..
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JUVENILE LAW
ProtectingKentucky’sKids

SECTION11,
KENTUCKY CONSTITUTION
In all criminal prosecutionsthe
accusedhas the right to be heard
by himselfandcounsel;todemand
the nature and causeof the ac
cusation againsthim; to meetthe

, witnessesfacetoface,andto have
compulsoryprocessfor obtaining
witnessesin his favor. He cannot
be compelledto give evidence
against himself, nor can he be
deprivedof his life, liberty or
property,unlessbyjudgmentofhLc
peersorthe law oftheland; andin
prosecutionsby indictment or in
formation, he shall havea speedy
public trial byan impartialfury of
the vicinage; but the GeneralAs
semblymayprovideby a general
lawfora changeofvenuein such
prosecutionsfor both the defen
dant and the Commonwealth,the
changeto bemadeto the mostcon
venientcountyin which afair trial
can beobtained.

DETENTION HEARINGS:ONE
A11ORNEY’S RUMINATIONS

CHILDREN TREATED
DIFFERENTLY

Juvenilecasesaresignificantly different
from adult criminal mattersin many
ways.A significant distinction is the ab
senceof bail. While adults have a con
stitutional right to bail, KentuckyCon
stitution Section16, RCr4.02;children
aresubject to preventivedetention upon
a fmding of probable cause that they
committed the offensethey are charged
with. Their only remedy is a detention
hearing to determine whether probable
causeexistsand whetherthereis a pos
sibility thatthechild wouldposeadanger
to him or herselfor othersif notdetained.
In Schall v. Martin, 467 U.S. 271, 104
S.Ct. 2403 1984, the United States
Supreme Court held that a juvenile’s
liberty interest is subordinate to the
state’sparenspatriaeinterest in preserv
ing andpromoting the welfare of a child.
Therefore, pretrial detentionof children
basedon a fmding of a seriousrisk that
the child might commit anotheroffense
is permissible.The court held that it was
not a denial of due processto treat
juveniles differently from adults in this
situation.

In addition, children canbe chargedwith
"status" offenses-behaviorswhich
would not be a chargeableoffenseif the
child were over the age of 18. For ex
ample-a child can be brought to court
for failing to obey the rules of his parent
or guardian "beyond control, for fail
ing to attetid schoolor for runningaway
from home. KRS 610.O1O1b. The
code permits detentionof both public
offenders and status offenders. KRS
610.265.This meansthat children canbe
locked up with no possibility of bail for
behaviors that an adult couldnotevenbe
arrested for!

THE DECISION TO DETAIN

The decision to detain a child charged
with a public or status offenseis general
ly initiated by the court’s designated
worker CDW or the arrestingofficer, if
anarrest initiatesthechild’s contact with

the juvenile justice system. KRS
610.2002 and 5. In many jurisdic
tions, the ultimate decisionto detain ap
pears to beroutinely madeby thejuvenile
court judge after consultationwith the
CDW. Once the decision to detain is
made, a hearing must be held within 24
hours excludingholidays andweekends.
KRS 610.265.

There areno statutory criteria for deter
mining when a motion to detainshould
bemadealthoughthere arestandardsfor
the judgein determining whether deten
tion is upheld. The decision is usually
basedon the type of crime, the child’s
prior court contacts,the appearanceand
attitude of thechild, theavailability of’ the
parentsat the time of arrest and their
willingness to take the child home, and
theavailability of alternative placements
other than detention. Girls are rarely
detainedfor public offensesbut frequent’
ly detainedfor status offeseswhile the
opposite is true for boys. Children ar
rested for contemptviolations or failing
to appearin court arealmost invariably
detained.2Studies indicate that juveniles
who aredetainedstand a betterchanceof
being convicted than children who are
arrested on similarcharpsandreleased
pending adjudication. In addition,
children who are detained and then ad
judicated are more likely to be institu
tionalized at the disposition than kids
convictedof similaroffenseswhoarenot
detained.4

PREPARATIONFOR THE
HEARING

Given the fact that detention has an in
fluence on the outcome of the caseand
that a detention hearing is a one-shot
chance to obtain a child’s release, it
would appear that a detentionhearing is
a highlight of juvenile justice proceed
ings.However,thehearingsareoften the
most uselessand frustrating part of a
juvenilecase.

The timeof thehearingisusually a major
crisis point in the life of the child and
his/herparents.Emotionsrun high and
parentsmaybe confusedandunable to
think rationally. Often, they’ll refuse to
allow a child to comehomeoutofshame

44&-
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or embarrassmentor the desire to "teach
the kid a lesson." The child is usually
overwhehned with fear and unableto
conveymuch practicalinformation con
cerning thecharge.It iscrucial to takethe
time to calm the child andmake him/her
understandyour role in the proceedings.
Otherwise, she/be may be tempted to
mislead you or minimize the facts,
hoping it will help him/her get out.
When interviewing the child, be sure to
find out exactly when he/she was
detainedand seeif the time limits for a
hearinghave beenexceeded.If theyhave
been, detention cannot take place and
theoretically the chargesshould alsobe
dismissed.

Also at this point, make sure that the
client understandsthepurposeofadeten
don hearing. Explain to thechild that it’s
not a trial andthat the child will not be
taking the stand to testify about the of
fenseat this stage.Make surethechild
understandsthere will be more of anop
portunityto havehis/her sideof thestory
told. This is often a major sticking point
with children at detentionhearings.

Some other things to discuss with the
child at this time are, of course, the
child’s account of the events. Find out
what alternative placementstheremaybe
for thechild, including relatives or other
responsibleadultswho might be willing
to takecustodyof the child. Fmd out if
the child has any prior court involve
ments, who the child has talked to sofar
andwhether the child is on probation or
after care or haspendingcharges. Also
determine out if thechild hasa historyof
drugabuseor involvement, if therewas
drugor alcohol involvementat the time
and determine whether tests should be
made to prove intoxication or lack of
intentas a defense.

Detentionhearingsareusuallyinstantap
pointments, leaving counselno time to
mvestigatetheeventsor contact alterna
tive placementpossibilities. Often mat
ters are hamperedby court personnel’s
insistenceon "getting this over with so
we canget out of here." Anotherfactor
that candampencounsel’senthusiasmis
the admissibilityof hearsay during the
hearings. KRS 610.2802aand RCr
3.142.Thismeansthat thesolewitness
will usually be a police officer with
reamsof incriminatingstatements,while
counseldoesnothavethe informationor
witnessavailable to performmeaningful
cross-examination.

The best way to fend off detenxionis
through negotiation. Detenninewhich
individual isbehindthedecisionto detain
anddeal with him or her directly. If the
police officer feels the parent won’t su
pervise thechild, find aresponsiblefami
ly member who cancontrol the child to

take temporarycustody and introduce
them to the officer. Offer housealTest,
behavior contracts and daily check-ins
with the CDW as concessions.If the
parentsarebehindthedecisionto detain,
give them a chanceto calm down and
reason with them. Remind them that
children perceive time differently and
that evenone day in jail is much longer
to a child thanto an adult. Ask them to
think back to when they were small and
try to getthem to rememberhow longone
summer vacationwas comparedto how
quickly summer goes by to them now.
Offer to set the case for an immediate
review date sothat the parentfeels that
the court will help them maintain the
child’s behavior. If there areno parental
or family resources,try to locatea place
ment in a shelterhome or foster care.

II a hearingis inevitable,use it as an
opportunityto minimizetheimpactof the
offenseor the child’s role in it. Children
are often overcharged-a shovein thg
hail becomesan assaultcharge-and an
airingof the evidencemayconvincethe
judge that people are overreacting.
Rememberthat thejudge mustfmdprob
able causefor the offensecharged.Make
a motion to amendthe charge once the

evidencecomesout.

If worsecomesto worse,usethe hearing
asan opportunityfor discovery.Explore
suppression issues,fmd out if tests or
examinations have been performed.
Fmd out who hasbeen interviewed and
who hasmade statements.Find outhow
anystatementshavebeenextractedfrom
your client.Thejudgewill usually allow
most of this. This is also a good time to
make an oral motion for theprosecution
to turn over all this informationthat you
have discovered.The judge will usually
grantit.

Even if probable causeis established,it
is still incumbenton the prosecution to
alsoshowthat detentionis theonlyviable
alternative. Offer the judge all of the
same arguments made during your
negotiations prior to the hearing.Also,
probe the court for conditionsof release
it would acceptif available. Often, a
judge may be reluctant to returna child
to the home but would be willing to
releasethechild later if asuitablerelative
or third party can be presented to the
court.

DETENTION AFFERMATH

If thechild isincarcerated, theremedyfor
abuseof discretionor illegal detention is
a writ of habeascorpus to the circuit
court. Remember if the child is incar
cerated on a contempt charge to argue
right to fteatment, in that the child is
betteroff goingto court-orderedcounsel
ing or communitycare, rather than sitting
in detention.Usethe incarcerationperiod
to your client’s advantage if possible.
Have the court order physical examina
tions or dentalcare if the child needsit.
Usethe time spent incarceratedasa bar
gaining chip at the disposition.Have the
child tell the judge what she/helearned
from being incarceratedas part of the
dispositional hearing. Often, that is
enoughto sway the court towards proba
tion.

Finally, remember to take a deep breath
andrelaxbeforegoing into thecourtroom
for thehearing.

BARBARA M. HOLTHAUS
AssistantPublic Advocate
Post-ConvictionBranch
Frankfort,KY

1. My ownpersonalobservations.

Id.

Volenik, Adrienne,Checklistfor Use
in Juvenile DelinquencyProceedings,
AmericanBar Association, 1985, page
16.

Id.

THE DETENTION HEARING
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EVIDENCE
Kentucky’sNewEvidenceCode- PartIV

FOURTEENAMENDMENT
No stateshallmakeorenforceany
law which shall abridge the

‘

privilegesorimmunitiesofcitizens
ofthe UnitedStates;nor shall any
Statedeprive any personof ljfe,
liberty, or property, without due
processof law; nor deny to any
person within its jurisdiction the
equalprotectkin0/thelaws.

HEARSAY EXCEPTIONS

The hearsay exception rules 803 and
804appearto generatethemostinterest
in court cases and journal articles. In
largepart,I think that thisisbecauseRule
803 FRE803 andKRE 803 is solong
that people arenot comfortablewith it.
Federal Rule 803 has24 specific excep
tions.TheproposedKentuckyrulehas23
exceptions and leaves off the residual
exception that is found at FRE 80324.
A lot of the exceptionsfound in Rule 803
are not unfamiliar to most practicing
lawyers. The exceptionsin Rule 804 are,
by andlarge, novelideas, or at least they
werein 1975,andtherefore, thereisa lot
of disagreement about what this rule
authorizes. It is difficult to give an ex
planation of proposed KRE 803 simply
by going down the list of exceptions.
There really is very little systemto the
rule, which I think is a failing of the
federal rules that could be corrected in
Kentucky.This rule could be broken up
into five related sub-rulesdealing with
types of evidencethat canbeconsidered
asexceptionsto the hearsayrule. This is
the way I will approach Rule 803 in this
article. Therearea fewpreliminarycom
ments that should be made in order to
facilitate discussion of these proposed
rules.

THE OTHER REASON FOR THE
HEARSAY RULE

In the last article I examinedthe Ken
tucky and federal holdings concerning
the right of confrontation andthe impact
of this righton hearsayasa general con
cept. There isanotheraspectof the hear
sayexclusionrule that I did not discuss
last time which should be brought up
here. This is the idea of the trial as the
"main event" in criminal cases.Although
confrontation is an important limit on
hearsayin criminal trials, anotherslight
ly differentreasoufor therule is the right
to a public trial, a right applicableto civil
andcriminal trials. In Kentucky,trials on
all issuesexceptthosethat fonnerlywere
consideredto be solelymatters of equity
are to be conducted in open court with
witnessestestifying orally under oath.
[CR 43.041]. I assume,without know
ing for sure, that CR 43.041 was

enactedto securethe rightto the"ancient
modeof trial byjury" guaranteedby Sec
tion Sevenof the Constitution of Ken
tucky.Rhetoricians whohaveconsidered
criminal trials say that testimony is ex
pectedtobe given orally "on theassump
tion thatthespoken,notthewritten,word
isa tmer reflection of thestateof mind of
a witness." [Postman, AmusingOursel
vesto Death,p. 191984].According to
Postman,on the one hand there is a
residual belief in the power of speech
alone to provide the truth. On the other
hand,"there is a much stronger beliefin
the authenticity of writing and, in par
ticular, printing." [Postman, at 19].
ProposedKRE 803 seemsto be a com
promise between thesetwo competing
theories.On the one hand, witnessesare
theoreticallysupposedto appearin court
unpreparedso they will speak the truth.
Lawyersareexpectedto be ableto cross-
examinethewitnessesto show anybias
or falsehood.The ideaof a witness ap
pearingin opencourt andsayingoutloud
in public what he hasto sayis still oneof
the premises of criminal trials. It is
probably the chief justification for the
existenceof thehearsayrule in civil ac
tions.Theideais tohavethedeclarantin
courtwherethejuiy canobservehim or
her, whether or not the person is cross-
examinedor cross-examinedeffectively
or not cross-examineat all. And this ap
pearsto be oneof the governing ideasof
thehearsayexceptionsfoundinproposed
KRE 803 andKRE 804 which appearto
be compromisesbetweennecessityand
convenienceand the desire to have a
public determination of guilt or in
nocence.

KRE 803

A review of KRE 803 showsthat thetype
of evidencefoundto be"not excludedby
the hearsayrule" under any circuinstan
ces is evidencethat theoretically is so
likely to be accurateandreliable that it is
not worth the trouble to makea witness
cometo court. The first line of the rule
statesthat thenumberedexceptionsare
not excludedby the hearsaynile "even
thoughthe declarantis available as a
witness."Thequestionof admissibilityis
one determinedby the trial court under
KRE 104 and, of course, the evidence

‘1 -c:’--.

This regularAdvocatecolumnreviews
new evidence casesdecidedin Ken
tucky andfederalcourts, anddealswith
specific evidentiaryproblems en
counteredby criminal defenseattor
neys.
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mustsatisfyotherprovisionsof the rules
such as relevancy KRE 401, authen
tication KRE 901, and personal
knowledge of a declarant.Oneinterest
ing innovation in the rule, as I show
below, is the increasedadmissibilityof
opinionsfoundin recordsadmittedunder
the rule. It is importantto rememberthat
KRE 803 simply dealswith theobjection
to hearsay.It doesnot have anything to
do with admissibility or prejudice under
other rules.

The easyway to approachKRE 803 is to
divide it intofive sections.The first sec
tiondealswith traditionalhearsayexcep
tions with which most people are
familiar. The secondhas to do with
privaterecordsthat areconsideredsuffi
cientlyreliable that they maybeadmitted
without too much dangerof incorrect
information.The third group consistsof
various types of public recordsthat are
also consideredreliable. The fourth
grouphasto do with reputationevidence
on differentsubjectswhile the lastgroup
considersthe admissibilityof judgments
to prove prior conviction or matters of
history or boundaries. These groupings
requireconsiderationof the exceptions
out of the order foundin KRE 803, but
this is really the only easyway to ap
proach this somewhatunwieldy rule.

TRADITIONAL EXCEPTIONS

KRE 803 includes five hearsayexcep
tions with which you are probably al
ready familiar. The first has to do with
presentsenseimpression,which simply
is an exception that allows introduction
of statementsmadewhile thepersonwas
observing an event which statement
describesor explains the eventsor the
condition.TheCommentarytotheFinal
Draft saysthat this maybe a new excep
lion in Kentuckylaw becauseno casein
supportof it canbe found.However, in
my.experiencethis type of statementhas
been consideredadmissiblealthough
generallyas somesort of off-shootof the
excitedutterancerule.

Excitedutterancehasreceiveda consid
erableamountof attention recently, most
recently in the caseof Mouncev. Com
monwealth,Ky., 795 S.W.2d3751990
which engagesin a rather lengthy ex
aminationof theconceptandof the foun
dationrequirements.In KRE 8032 the
ruleis statedthat apartycanintroducea
statementrelating to a startlingeventor
conditionmadewhile the declarantwas
underthestressof excitement causedby
the event or condition. Readers of
Mounce will fmd that this is the same
conceptusedto explain excitedutterance
in that case.Under thesecircumstances
it’s clearthat theproposal will not change
Kentucky law much. The focus is on
whetherthe declarantcan be said to be

still underthe "stress" of the unusual
event. If thedeclarantcanbe said to be
"stressed",then the actual lapseof time
probably is notdeterminative.

Subsection3 dealswith statementscon
cerning existing mental, emotional or
physical conditions andin the text states
that it includes matterssuch as intent,
plan,motive,design,mentalfeeling,pain
and bodily health. The exception
originally existedas a rule of necessity
sincesuchstatementsoften weretheonly.
sourceof evidenceon the matter. [Mc
Connick,Evidence,294,p. 843 3d Ed.,
1984].Accordingto theCommentary,in
addition to the obvious usesas proofof
pain or bodily condition, this exception
isusedto showa stateof mind that is an
element of a claim or defense,to permit
inferenceof theexistenceof an identical
state of mind at anothertime, and to
permit inferencethat the persondid an
act after making the statement.[Ken
tucky Rules of Evidence,Final Draft,
Commentary,p. 841989].Thedrafters
say that the provision makes no sig
nificant changein Kentucky law.

In Drummv. Commonwealth,Ky., 783
S.W.2d’380 1990 the Kentucky
SupremeCourtadoptedFRE8034,the
exception for statements made for pur
posesof medical treatmentor diagnosis.
As the languageof KRE 8034suggests,
the statementsare not limited solely to
responsesto questions by physicians in
the courseof a medical examination.
Rather, statements of past or present
pain, symptoms,and the causeof the
conditioncanbe introduced.Nor isthere
a limit as to who may makethe state
mentsor to whom thestatementscanbe
made.Statementscanbemadeevento
family membersaccordingto the Com
mentary.[KRE, Final Draft, p. 85]. Ob
viously, this rule hasgreatpotential for
misuse in criminal cases, particularly
thoseinvolving child abuse.Statements
by the child to a parentconcerningthe
causeof injury which statementsarethen
relayed to the physician apparentlycan
come in underthis rule. The important
consideration, according to Drunzm, is
whetheror not thestatementsware rcied
on by the physician in formulating an
opinion or making a diagnosis. [783
S.W.2d at 384]. Federalcircuit court
caseslimit the application of the rule.
Rule 8034 allows the admissionof
statementsonly "insofar as reasonably
pervinent to diagnosis or treatment."
Thesestatementscanbestatementsabout
thecauseof themedicalcondition,if it is
pertinent to diagnosis or treatment.
However,statementsconcerning"fault"
cannot qualify. [Cook v. Hoppin, 783
F.2d684, 690 7th dr., 1986,cited in
Graham, Evidence, p. 147 1989].
Wherebothfault andcauseareincluded
in thesamestatement,courtsarerequired

to redact the inadmissible part of the
statement. Obviously, KRE 8034is an
extensionof Kentucky law. It will be up
to the defensebarto makesureit is not
extendedbeyondreasonablebounds.

The last traditional exception is called
"recollection recorded" provided for
underKRE 8035.This exceptionexists
to permit a witnesswhoonceknew about
a fact material to the case but who has
now forgovtenit to testify fully andac
curately. The requirementsare simple.
The proponent must show that the wit
ness cannot remember matters about
which he oncehad personalknowledge
and that the record that the proponent
wishesto use is an accuratereflection of
knowledgethat wasoncehad. Although
therule itself doesnot talk about refresh
ing the memoryof the witness,the Com
mentary anticipates a two step process.
First, the witness shouldbe givenan op
portunity to review the. record to seeif
that refreshesthe witness’smemoly. If
so,theCoinmentaiysays,thentheexcep
tion is not applicableand the witness
should testify from personalmemory.
However, if the witness’memory is not
refreshed,then upon proper foundation
therecord"maybereadinto evidencebut
maynotbereceivedas anexhibitunless
offeredby anadverseparty."Thisexcep
tion isprimarilyacodificationofexisting
practice. [KRE, Final Draft, p. 85-86].

PRIVATE RECORDS

Eight of the exceptionsin KRE 803 can
be classifIed as private records excep
tions.Includedin this groupis anexcep
tion called recordsof regularly con
ductedactivity whichisa revised formof
the much misusedbusinessrecordsex
ception. Also included in this group are
records of religious organizations[KRE
80311],m&riage, baptismal"and other
religious certificates[KRE 80312],and
family records[KRE 803131.Thewell
known exceptions for ancient docu
ments,market reports and learned
treatisesarealsoincludedin thisgroup.

As to this last group,little needsto be
said.KRE 80316provides that a cor
rectly authenticateddocumentat least20
yearsold canbe admitted.The founda
tion is madeby showing that the docu
ment is at least20 years old, that it is
"unsuspicious"andthat it wasfoundin
its properplace of custody. [KRE, Final
Draft, p. 90]. Market reports, telephone
books andcity directories areadmissible
underSubsection17.UnderSubsection
18, a party can introduce"learned
treatises"as exhibitsand as substantive
evidence.Theproponentmust introduce
the exhibit through the testimony of an
expertwitnesswho saysthat it is a "reli
ableauthority."
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Recordsof religiousorganizations,mar
riageandbaptismcertificates,andfamily
records [KRE 80311, 12, and13],

‘ are allowed for the limited purposeof
proving "factsof personalor family his
tory." [KR.E, Final Draft, p. 89]. Subsec
tion 13, the family recordsexception,
differs from the federalrule becauseit
hasa specific list of mattersthat may be
provedby testimony or recordsconcern
ing family events, birth, marriages,
divorces, deaths,ancestory,relationship
andlegitimacy.Thedraftersstate that the
additionof thesewords are intendedto
limit the useof theserecordsto matters
of personalor family history.

An exceptionmost likely to be usedin
criminal casesin Kentucky is the new
versionof thebusinessrecordsrule. The
rule andits conversedresetout at KRE
8036 and7. The drafters note that the
exceptionisentitled"recordsofregularly
conductedactivity" for the purpose of
showing that it is not limited simply to
entriesin businessrecords.Many of the
samerequirementsin thepresentruleare
foundin the proposedrule. The drafters
statein theCommentarythat a business
recordhas ‘the reliability neededto over
come hearsay concerns "only if the
makingof that recordandthepersonwho
provides the information for the record
are both acting undera businessduty."
[KRE, Final Draft, p. 86]. The reliability
justifying the exceptionis found in the
"unusual reliability of businessrecords"
which is "suppliedby systematiccheck
ing, by regularityandcontinuity which
produce habits of precision, by actual
experienceof businessin relying upon
them, or by a duty to make an accurate
record as partof a continuing job or oc
cupation." [KRE, Final Draft, p. 86].
Either the makerof the record or the
personreporting the information to the
makermusthave personalknowledgeof
the information that is recorded.How
ever, if theprovider ofinformation isnot
known,it is sufficientunderthis rule for
the foundationwitness to show that the
organizationkeeping the record has a
"regular practice of getting information
for the records from persons with
knowledge."[KRE, Fmal Draft, p. 86].
Becausetheexceptionallowsmoretypes
of recordsto be introduced,both Con
gress and the draftersof the Kentucky
proposal felt it necessaryto include a
provision that would allow the trial court
to exclude evidenceif the court is con
vincedthat the "sourceof informationor
themethodor circumstancesof prepara
tion indicate lack of trustworthiness."
[KRE 8036]. Kentuckyhastwo impor
tant sectionsnotfoundin the federalrule.
KRE 8036a setsout a foundationex
emption formedicalrecords librariansas
long as the recordssought to be intro
duced have sufficient authentication
underKRE 902 or someother"statutory

exemption." The secondprovision, KRE
8036b, is a well-taken precaution
against bootlegging improper opinion
evidence into a case through medical
records.

The subsectionprovides that no opinion
or diagnosisevidencecanbeadrmssible
undertherecordsexception"unlesssuch
opinion or diagnosiswould be admis
sible under Article VII the expert
opinion evidenceof theserules if the
person whose opinion or diagnosis is
recorded were to testily to the opinion or
diagnosisdirectly." This subsectional
lows the exclusion if theopinionis of a
type which the declarantwould not be
permitted to offer if called as a witness
becausethe declarant either is not
qualified to expressthe opinion or be
cause the opinion would not assist the
triers of fact. [KRE, Final Draft, p. 87].

The absenceof an expectedentry in a
record is admissibleunderKRE 8037.
Although Rule 8037 doesnot contain
any particular foundation requirement,
early on after the adoption of the federal
rules the federal courts followed
Weinstein’sopinionthat the custodianof
the recordsmust appear andtestify to a
"diligent" searchof the records before
theabsenceof anentrycanbeintroduced
through this exception. [Graham,
Evidence,p. 1631988].The draftersof
the Kentuckyproposal makeno mention
of this unstatedrequirementin their
Commentaiy.They do note that actually
such evidencewould not be a matter of
hearsay,butwouldbe insteada matterof
proving the non-existenceor non-occur
rence of someevent. It appears that this
rule is simply included becauseit is re
lated to the recordsexceptionin KRE
8036.

PUBLIC RECORDS

There are four types of public records
admissibleunderthis groupingof excep
tions. Vital statisticsdocumentsare ad
missibleunderKRE 8039.Documents
affecting interest in property [KRE
80314] andthestatementscontainedin
thosedocuments[KRE 80315]arealso
admissible. These exceptions are not
cause for much comment. Obviously,
vital statistics documents must come
from thepublic officesof the Common
wealth of Kentucky or of some other
state. Obviously, they must be authenti
catedas requiredby KRE 901 or 902.
Documentsconcerning interest in
propertycannotbeconsideredtruepublic
documents because the deeds, UCC
statements and other documentsof this
sort are typically preparedby attorneys
and then recordedwith the clerk. KRE
14 and15 exist to allow introduction
of properly authenticated documents
dealing with interest in property. The

drafters state that "the reliability of
recorded title documentsis at least as
good asmost public records"and there
fore sufficient to overcomeworries about
unreliability. [KRE, Final Draft, p. 89].
The exception will allow introductionof
the documentsfor two purposes,first as
proof of the contentsof a document and
secondto prove executionanddelivery
of the document. [KRE 80314]. Sub
section15 accordingto the Commen
tary allows introductionof the "recitals
of fact containedin the recordedtitle
documents,e.g., that the grantoris the
sole heir of the prior recordowner", as
long as thoserecitals arerelevant to the
purposeof the documentand dealings
with the propertysince executionof a
document have not been incompatible
with the truthof the recitals.

The importantexceptionswider "public
records" arefound at KRE 8038 and
80310which deal with public records
andreports.In this instance,the drafters
have adopted the Uniform Rule rather
thanthe federal rule. Theexceptionsstate
that unlessthe sourcesof information or
other"circumstances indicate lack of
trustworthiness, the records,reportsand
other compilations of other information
from a public office or agency"setting
forth its regularly conductedandregular
ly recorded activities" or matters ob
servedpursuantto duty imposedby law
which theagencywasrequiredto report,
or factual findings resulting from an in
vestigationmadepursuantto anauthority
grantedby law may be introduced.The
rule specificallystatesthat exceptwhen
offeredby theaccusedin a criminalcase,
"investigative reports by policeandother
law enforcementpersonnel"are not ad
missible. In addition, investigative
reportscompiledby agenciesof govern
ment cannot be introducedin casesin
which the agencyis a party. Finally, fac
tual fmdingsin public recordsofferedby
the government in criminal casescannot
be allowed. Although the rule has no
explicit provision concerning "personal
knowledge" or "official duty" of the
makerof therecord or thepersonprovid
ing the information, the rule is to be
interpreted to require that personal
knowledge be shown with respect to
records dealing with the activities of the
office or matters observedpursuantto a
legal duty. [KRE, Final Draft, p. 87-88].
As notedabove,this exceptionexcludes
"private documents"thatarerecorded in
public offices.In addition, it is important
to note that the trial judge has the
authority underthe explicit languageof
the proposedrule to exclude anypublic
documentswhere thecircumstancescon
cerning the preparationof the record or
the sourcesof informationon whichthe
record is based are questionable. The
draftersmade a judgment call on the
three limitations in the rule becauseit is
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desirable to allow the defendant in
criminal cases to cross-examinethe
makersof the documentsin opencourt.

Subsection 10 servesthe purpose of
showing that an event did not happen
becauseit wasnotrecorded.A certificate
that complieswith KRE 902 would allow
introductionofa custodianstatementthat
no such record exists without further
foundation.

REPUTATION

Thereare three reputation exceptionsand
they are‘listed here primarily because
there was no other convenientplace to
put them. Reputation evidenceasto char
acter is listed as not hearsayso that the
impeachmentrule is not cluttered up by
it. [KRE 80321].The other two excep
tions, reputationconcerningfamily his
tory and reputation concerning boun
daries or general history [KRE 80319
and 20] are admissiblesimply because
they nuybe theonly evidenceavailable.
AlthoughtheCommentarydoesnot indi
cate that a trial court shouldbeespecially
suspicious of such testimony, it seems
that commonsensewould require a very
closeexamination of this typeof reputa
tion evidence.[KRE, FinalDraft, p. 90].
In thegreatmajority of cases,reputation
evidenceconcerning character is not
muchof a factor in theoutcomeof a trial,
either becausethe parties are unableto
get the witness actually to deal with
reputation,or becausethe basisfor the
opinionon reputationis weak.However,
where the reputationevidenceconcern
ing facts comes only from the memories
of a family memberor of a person in the
community,the chancefor error is much
greaterand the chanceof impropereffect
on thejuiy ‘s fmdingoffact is muchmore
likely. By use of the term reputation
evidence,the drafters indicate that the
evidencewill come in through the tes
timony of a witnessappearingin court,
and therefore,to a certain extent cross-
examinationmay helpmeetthe problem.
However, it appearsthat the draftersof
the federal rules and of the Kentucky
rules donotexpectmanyproblemsoutof
4ieseparticularexceptionssinceneither
hasgiven them much attention.

JUDGMENTS

Judgmentsareexceptedfrom thehearsay
rule underKRE 80322and23.This is
an instancewhere it seemsodd to char
acterizetheevidenceashearsay.Because
a court speaksonly throughits records,
evidence of a conviction is direct
evidencethatthepersonwasguilty ofthe
crime charged.Therefore, when KRE
80322authorizesintroductionofafinal
judgment "to prove any fact essentialto
sustain the judgment" in a case,there
really isnohearsayobjection.Theperson

isput in jail on the strengthof this jiidg
ment,andit seemsan uncommonlyfine
point of law to worry aboutbeing ableto
use the judgmentto show that the jury
foundthedefendantguilty of everyfact
necessaryto sustainthe conviction.
However, the rule is in KRE 803. The
importantthing to note about therule is
that it will notallow useof a judgment
when offered by the prosecutionin a
criminal caseforpurposesotherthanim
peachmentagainstpersonsotherthanthe
accused.In addition, the pendencyof an
appeal does not affect admissibility
under this rule. KRE 80323 allows
judgmentsto be introducedas proofof
matters of personal, family or general
history if the judgment necessarilyin
cluded cIisposition of those questions
and the fact would be provable by
evidenceof reputation.

ABSENCE OF A RESIDUAL
EXCEPTION

The drafters of the rules are quite
straightforwardin their explanation of
theabsenceof a residualexceptionof the
typefound in FRE 80324.Thedrafters
having made the exceptionsthey believe
reasonablewkth respectto the rightsof
personsto an adversarialnial with wit
nessestestifying underoath, they arenot
willing to put in thehandsof trial judges
the authority to makenew exceptions.
This is an excellentidea. In many cases
evidenceintroducedunderKRE 803will
be paper documents.Of course, a party
cannot cross-examinea piece of paper.
And in any KRE 803 exception the
declarant or maker of the evidence
sought to be introducedneed not be
present in court. The absence of a
residualexception in KRE 803 is an im
portant protectionfor litigants both in
civil andcriminal cases.

KRE 804

KRE 804 allowsintroductionofevidence

where the declarantis unavailable.This
is a rule of necessity,andrequiresproof
by the proponent that the evidenceis
reliable. The generalschemeof the rule
is that a party who hasnot procured the
absenceof a witnessmay, upon proving
one of five circumstances,introduce
hearsaytestimony in the case in chief.
The defmition of unavailability is fairly
straightforward.A personisunavailable
as a witnessif exemptedby a ruling of
the court on the ground of privilege, if
contumaciously he refuses to testify
despiteanorder of thecourt,if shecannot
remember,if sheisunable to be present
becauseof illness or death, or is absent
and cannot be found by reasonable
means. Theonly addition to the federal
rule isthe requirementthat theproponent
show that the partywas unableto obtain
the deposition of an absentwitness.Of
course,theproponent oftheevidencehas
to demonstrate a good faith effort to
procureattendance.As to the refusal to
testify, theproponentmustshowthat the
trial court exemptedthe witness from
testifyingby meansof a specific fmding.
[SeeClaytonv.Convnonwealth,Ky., 786
S.W.2d 866 1990]. Under the federal
rule, a personwho hasbeenconvictedof
a crimebut has notbeensentencedmay
still claim theprivilege if thepersoncan
show a real danger that the testimony
would lead to further criminal action
againsthim. [Bank Oneof Clevelandv.
Abbe,916 F.2d 1067 6th Cir., 1990].
Presumably,currentKentucky law that
allowsa defendantto retaintheprivilege
againstself-incriminationuntil disposi
tion of the appeal of right would con
tinue. Subsectiona of KRE 804 is not
new to Kentucky becausethe Supreme
Court of Kentucky in Crawleyv.Com
monwealth,Ky., 568 S.W.2d9271978
adoptedthe entiresubsection.Therehave
onlybeenfour or five casesdealingwith
this subject, andthey indicatea tendency
onthe partof the SupremeCourt of Ken
tucky to require strenuous,rather than
goodfaith, efforts to obtain the presence
of thewitness.

SPECIFIC EXCEP’IlONS

There are four specific exceptions and
one residual exception. The first ecep
tion is that for former testimony. Tes
timony given as a witness at another
hearing in a legal proceedingor in a
depositiontakenin compliancewith the
law may be offered againsta partyif the
party had an opportunity and "similar
motive" to develop the testimony by
direct,crossor redirectexamination.Ac
cording to the Commentarythe most
commonusesof the exception are the
retrialof a case,sequentialtrial ofmulti
ple causesof action i.e. including se
quentialcriminal trials ofchargesarising
from the same transaction,and useof
preliminary hearing testimony. The un
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portant question is whether the party
againstwhom theevidenceis introduced
hadat onepoint not only anopportunity

‘ to cross-examine,buta motiveto cross
examineasif on trial. According to the
Commentary,this is not a majorchange
from Kentuckylaw. [KRE, Final Draft,
p. 941.
Dying declarationshave alwaysbeenone
ofthe more troublesomeaspectsof hear
say.The requirementsof the rule are that
the statement must be made by the
declarantwhile the declararitbelieved
that deathwas"imminent,"andmayonly
concernthecauseor circumstancesofthe
death.[KRE 804b2]. Thisclearstate
ment of the limits of the dying declara
tion shouldavoid any difficulty in ap
plication.

Thesamethingcannotbesaidof thethird
exception, the "statement againstinter
est" exception.This particularexception
was adopted by the Supreme Court in
Crawley v. Commonwealth. There are
two main parts.The first sectiondeals
with theadmissibilityof a statementthat
was against the declarant’specuniary,
proprietary,civil or criminal liability in
terestsuch that a reasonableperson will
not have made the statementunless he
believedit to betrue. The secondpart is
a serious limitation on the use of the
exception.A statementtending to expose
the declarantto criminal liability "is not
admissible unless corroborating cir
cuinstancesclearly indicatethe trustwor
thinessof the statement."This lastsen
tencewasaddedby theCongressbecause
it feareda flood of phony confessions
under the nile. McCornuck,Evidence,
278, quoted in Graham,Evidence, p.
2161. The original drafters of the rule
feared that defendantswould introduce
hearsayevidenceof iron cladconfessions
made by unavailablethirdpersonsasex
culpatory evidence at trial. To combat
this,they imposeda rulerequiring a clear
showing of trustworthiness. There is a
gooddealof disputein the federalcourts
asto what a judgemayconsiderin deter
mining trustworthiness. Some courts
focus only on the statement itself, the
circumstancesunderwhich it was made,
andits potential to exposethe declarant
to criminal liability. Othercourtsallow
considerationofthecredibility of thewit
nesstestifying to the incriminatingstate
ment as well. This matterhas not been
settled. Unfortunately, the Commentary
doesnot state which rule it desires the
judge conducting the KRE 104 hearing
on admissibility to follow. This is a case
where absenceofclear direction can1ea1
to a good dealof difficulty in applying
the rule.

The objectiveof Subsection4 of Sec
tion b is to "admit into evidencestate
mentswhich are normally made about

factsof personal or family historyunder
circumstancesof apparentsincerity and
trustworthiness."[KRE, Final Draft, p.
96]. Theexceptionis limited to personal
or family history and deals only with
eventssuch as adoption, marriage,
divorce or relationship.

The fmal exceptionis theresidualexcep
lion. It is draftedto allow introductionof
evidencenot previously consideredby
theruleswherethatevidenceisnecessary
and possessesstrong guarantees of
trustworthiness. The rule, KRE
804b5, requires the proponent to
show that the statement is offered as
evidenceof a material fact, that thestate
ment is moreprobativeon the point for
which it is offered than any other
evidencewhich can be reasonablyob
tained,that the generalpurposesof the
rules and the interestof justice will be
servedby admissionof the statementand
that the statement has "equivalent cir
cumstantialguaranteesof trustworthi
ness" making it as reliable as otherex
ceptionssetoutinKRE 804.In theCom
mentarythedrafterssayflatly that"adop
tion of this exceptiondoesnotreflectan
intentionto openthe flood gatesto hear
sayevidence.Therule is adoptedwith a
contraiy intention, one that will see the
rule usedsparinglyand with greatcau
tion." [KRE, Final Draft, p. 96]. The
Supreme Court of Kentucky in several
casesin thepastfewyearshasrefusedto
accept this residual exception. Most
recently, in Fitch v. Burns, Ky., 782
S.W.2d6181989theSupremeCourt of
Kentuckysaidthat it had notacceptedthe
residualexception,that it did not intend
to, and that litiganxs should quit asking.
Thisis ampleindicationthat theSupreme
Court will interpret this exceptionvery
strictly. And probably, it is well to doso.

The federalrules weredrafted in theearly
1970’s and adoptedin 1975. As I have
said on earlier occasions,31 stateshave
adopted these rules. In that time, al
though there has beensomedissatisfac
tion with respectto the provisions of
certain rules, there have not been that
many occasionswhere stateshave used
this exceptionto create new law. It may
be that this rule servesthe purpose of
providinga codifiedChambersv.Missis
sippirule. In that case,theSupremeCourt
of the United Statesnoted that state
evidencerules cannotbe employedto
deny a defendant a reasonable oppor
tunity to presenta defense.[Chambersv.
Mississippi,410U.S.284,93S.Ct. 1038,
35 L.Ed.2d 297 19751. Although
Chambersdealt more specifically with
the statementagainstinterestexception,
it did announceaprinciple that where the
defendantneedsto introducecertain
evidence,whichevidenceisreliable, and
which evidencehasa materialbearingon
guilt or innocence,thestatesmustcome

up with someway to allow that evidence
in. By settingout a residualexceptionthe
draftersof theEvidenceCode appearto
have recognizedthat it is impossibleto
foreseeall the situationsthat canoccurin
the prosecutionof a criminal case.It is
necessaryto keepin mind, however,that
there is a countervailing inierest in per
mitting the opposing party to cross-ex
amine the declarant if this is possible.
Thus, it seemslikely that the necessity
prong of the foundation will be inter
pretedstrictly and that evidencewill be
admissible under the residualexception
only where there is literally no other way
to avoid a miscarriageof justice.

CONCLUSION

Hearsayconsumesa lot of time in any
discussion of evidence. However, I
believeby providinga codifiedapproach
to hearsay,theproposedEvidenceCode
will cutdownonthedifficulties involved
in understandingand applying the rule.
A gooddealof thetrouble abouthearsay
comesfrom having only generalstate
ments abouthearsayto guide the trial
judge in the admissionor exclusion of
evidence. In the Evidence Code, the
draftershave set out several specific
hearsay rules which have been inter
preted and appliedfor over 15 years. It
seemstome that thehearsayarticleofthe
EvidenceCode will prove to be themost
usefulpartof the new EvidenceCode.

There isone remaining major section of
the Evidence Code that has to be
reviewed. Article V which deals with
privileges presents a number of impor
tant departuresfrom Kentucky law. The
next article in this serieswill deal with
theseprivileges andwith some general
commentsand observations about
evidencelaw reform. It is not tooearlyto
startsending your commentsabout the
EvidenceCode to theSupremeCourtof
Kentucky. Justice JosephLainbert is in
chargeof theEvidenceCodeonbehalfof
the Court andany commentsyou would
careto makeabout the proposalshould
be Sent to him. Although the Court
probably will not consider adoption of
the rules until next fall or winter, it is
importantnow to get specificproposals
for changebefore the Court so that they
can be consideredin a timely manner.
Pleasegive some thought to the
proposalsand if you do have a specific
comment or suggestion,pleaselet the
SupremeCourt know.

DAVID NIEHAUS
JeffersonDistrict Public Defender
Louisville - Jefferson County Public
DefenderCorporation
200 Civil Plaza
719West Jefferson
Louisville,KY 40202
502625-3800
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ALTERNATE SENTENCING
RestorativeJusticeat Work

SECTION 7,
KENTUCKY CONSTITUTION
The ancientmodeof trial byJury
shallbe held sacred,andthe right
thereofremain inviolate,subjecito
such modifications as may be
authorizedby thisConstitution.

DETERRING DEATH:
STATE V. FRANKLINAND THE

GOALS OF SENTENCING

INTRODUCTION

"James Franklin" blindly drovehispick
up truck againsta red light and into the
side of a cardrivenby Mary Baiiks and
carrying her two children, Robert and
Adeline. Theblow killed Adeline, age9,
and left Mary Banks impairedfor life.
Franklinwasnot injured.He waslegally
drunkat thetimeof theaccident,andhad
threepriorconvictionsfor DWI in the last
two years.

JamesFranidin’scaseisrepresentativeof
a majornationalproblem. In recentyears
greatattentionhasbeenpaid to the prob
lemof drunkendriving,much ofit direct
ly attributableto lobbyingby specialin
terestgroups such as Mothers Against
Drunk Dxiving MADD and Reijnove
Intoxicated Drivers-USA RID. At
least 25,000 deaths annually are at
tributed to alcohol-relatedtraffic acci
dents.2

Partly becauseof theactivismof groups
such as MADD, many people would
agree with any judge who sentenced
JamesFranidinto prisonfor asolid terms
of years.Such a sentencewould in part
satisfy our needto punish.

But if JamesFranklinwassentencedto a
prison term, chancesare good that the
underlying reason, in the judge’s mind,
would be to deter othersfrom driving
after drinking in excess.The sentencing
goal would likely be to prevent another
similarly horrible crime. This paper ad
dressesthe issueof the effectivenessof
deterrence in casessuch as James
Franklin’s.

THEORY AND APPLICABILiTY
OF "DETERRENCE"

Judgesoften expresstheir desire to deter
othersfrom committing a badact by im
posing a sentenceso severethat it will
"send a message" to the community.
Andcertainlyit seemsto makesense,that
a sentence consisting of a numberof
years of incarcerationwould scare-

deter - most citizensfrom engaging in
the conduct that resulted in thesentence.

Unfortunately,it is far lessthanclearthat
this isso.The observationsofcourtroom
practitioners and the results of many
studiesraiseseriousdoubts about this.
The bulk of scientificresearchdoesnot
supportaclaim that stiff prisonsentences
act to deter drunken driving or decrease
incidents of DWI accidents. For ex
ample:

Despite the expectationthat a serious
penaltywill attract thepublic’s attention,
the fact is that in all but the most
notorious cases, there are few if any
courtroomparticipantsor observers.For
mostdefendants,therewill beonlyfaith
ly and friends, if anyone.Even more
notedis theabsenceof pressattentionin
mostcases.

When imprisonedDWI offenders are
releasedfrom custody, the community
seemsto forget the entireepisode.Jail
time for most DWI offendersis expen
sive but invisible to the community at
large. It is hardto seejust how anyone
will "learn a lesson" when most people
ignore courtroom trends in sentencing
and the movement and release of
prisonersin society.

For years researchhas challengedthe
theory of deterrence through stiff
criminal sanctions. Experimental
programs attempting to alter drinking
anddriving patternsby imposing stiffjail
sentencesin Chicago in t1e 1970s
revealedlittle or no declinein Chicago’
deathrate fordrunkendriving accidents.
Researchin severaljurisdictionsreachi
the sameor more negativeconclusions.
More recently in New Philadelphia,
Ohio, Judge EdwardEmmettO’Farrell
tookthe benchas the solejudge having
jurisdiction over drunk driving casesin
hisarea,andimmediatelyandconsistent
ly imposedmandatoryjail sentenceson
DWI offenders.His actions receivedna
tional attention and support from or
ganizationssuchas the National High
way Traffic SafetyAdministration.The
AAA Foundation for Traffic Safety
fundeda researchproject on this policy
by two leading experts. Their con-

This regularAdvocatecolumnfeatures
information aboutsentencingahema
tivesto prison.
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clusionswere surprising:

The generaldeterrentimpact of [Judge
Farrell’spolicies] wasmeasuredby sur

} veysof drivers in New Philadelphia and
in [the neighboring town ofj Cambridge
on five weekend nights. Results indi
cated that drivers in New Philadelphia
were aware of more severesanctionsin
theeventofconviction, correspondingto
reality. They alsohad a somewhathigher
estimateofthe risk ofbeingcaughtif they
drove while drunk, though this appeared
to lack an objectivebasis.However,the
surveysfailed to showlessdrinking and
driving in NewPhiladelphia.No impor
tant differencewasfoundin the number
of subsequent accident reports or of
drunk-dri’ing violations in thetwo com
munities.

Other researchbasedon different re
search techniques produces findings
similar to those coming out of New
Philadelphia. For instance,a scientifical
ly-basedtelephonesurvey of driverswho
drink onoccasionin theMinneapolis-St.
Paul, Minnesota area over a two-year
periodproducedthe conclusionthat "in
formal threatsof sanctions"social dis
approval frompeers,moralcommitment
aswell asage,marital statusandgender
are "better predicators" of involvement
in drunken drivingbehaviorthanarefor
mal sanctionscriminal penalties.

Much of theresearchfindings arein fact
inconsistentwith frequentlyheld public
perception andpublic policy calling for
increasedcriminal penalties as a means
ofdiscouragingdrunkdriving. l’his is an
area,for instance,in which the National
Instituteof Justice hasdescribed"more
severesanctionssuchasmancatorycon
fmement" asa legal "reform." But while
policiesthat increaseincarcerationdonot
seemto actuallydecreasedrunkendriv
ing, they do have other effects which is
alsodescribedin the researchliterature:
increased arrests,cort workloads, and
strainon corrections.

The researchwhich fmds little relation
ship between stiff prison terms and
drunken driving doesnot leave us
without any possible solutions to the
problem of drunk driving.As teNation
al Institute of Justicesuggests,publicity
of imposedsanctionsmight be important,
andwould certainlyprovidea remedyto
emptycourtroomsandsilentnewspapers
onsentencingday. Butperhaps publicity
of theproblem of drunk drivingandof its
human toll would be evenmore effective.
Someoftheresearch,whichsuggeststhat
peer pressure and moral commitment
have more effect on behaviorthan the
threatof criijxinai sanctions,supports this
conclusion.

Intuition, uponsomereflection, alsosug

gests that sanctionsnot including im
prisonment have their own considerable
deterrentvalues.

Even without imprisonment, the conse
quencesof a serious or fatal accident to
the drunk driverarehorrendous.First, the
offendermustlive withthe factof having
taken a life. Second,humiliation, time
immersed in the court system,financial
costsandother burdensresult just from
theexperienceofcivil aswell ascriminal
litigation. Third, sanctionssuch asa loss
of license and probation1pose a great
burden upon most people.

Criminal justice researchalso supports
the idea thatnon-incarceratingsanctions
are equally or more effective as deter
rentsto drunk driving thanincarceration.
A studyof theeffects of probation, fines
and jail sentenceson DWI recidivist of
fendersover a three yearperiodinHous
ton, Texas, resultedin fmdings of no
significant difference in outcomes
amongsanctions,althoughpersonswith
a DWI history did recidivate slightly
soànerthanfirst offenders.’2

But if imprisonment doeslittle to deter
others from driving while drunk, sen
tencingcourtsarehardlywithout respon
seswhich may domore to preventothers
from repeating the tragedy of drunken
driving accidents.

Sentenceswhich take advantageof in
dividual talentsto publicize the tragedy
at leastchallengethe general apathy and
lack of attention to the problem. See,
"EndlessPenance:Drunk Driving and
Death," Washington Post, 4-27-86,
describing the actions taken on court
order by a reporterwho droveandkilled
while drunk.

Imposition of fmes,communityservice,
and other non-incarcerating penaltiesdo
asmuch to keep the issuein the public’s
attention nd to deter as does a prison
sentence.1

CONCLUSION

Sentenceswhich keep the tragedyof a
drunken driving accident in the public
consciousnessmaydo asmuch asalong-
term prison sentenceto actually educate
anddeter others. The SentencingProject
recommends:that offenders be ordered
to make periodic contributions to a
charityor organizationthat in someway
respondsto theneedsof the victim; that
periodic community servicelasting the
length of probation provide continued
visibility of theoffenseaswell aspunish
ment for theoffender;and,that offenders
be ordered to speakor write to specific
audiences,news outlets and organiza
tionson setoccasionsover the length of
probation.

The SentencingProject
918 F. Street,N.W., Suite 501
Washington.D.C. 20004
202628-0871
Reprinted by permission.
1

Donald E. Gxeai, "Put Behavior as a Measureof
Actual Futuie Behavior:An UnresolvedIssuein Per
cqcual DetczrenceResearch." 80 The Journal of
CrirrthwlLaw cndCriminologyFall 1989p. 781,784.
HecaftcrGreen,‘Past BthaViOi’.

2 U.S. D,axtmit of Justice, NadonalInstitute of
Justice: i&ilingDzunkDrivca:Impacti theCñminal
JusticeSystem"a publicadiin the Rescaxchn Bdef

SCZC3 reprintedwith this azticlc; alao pthitcd in Na
tional Instituteof JusticeNIJ Rqoxts SNI 192 July

1985 p. 2 Hereafter,"Jailing DiunkDrivers"

Rich L RobinsonandK. L Rou,"Jail Sentences

for Driving While Intoxicatedin Chicago: a Ju&ial

Policy that Failed," Law and Society Review 1973

pp. 55-67; &ee National Center on Institutions and

Altcniauvcs, "Diunk Driving: CorisidexatixisCon
ccrnmg Imprisonmentu a Deterrent"Unpublished

Papcrcirca 1986.

Id:

a LaurenceRossand obcxt B. Voas,The New
PbiladdphiStory:TheEffectsof SeverePenalticsfor

Drunk Dxivmg. AAA Foundationfor Traffic Safety

Washington,1989 pp. 34; seealso pp.23-25 em

phasisadded.

6 Green,PastBehavior,".rupra at pp. 802-804.

See "Jailing Drunk Diivex,", supra.at p. 1. The
NationalInstituteofJuticc acknowledgesthe lack of
anyprov1directcauseandeffecteIatihip bctwn
adopi of mandatoiy incarcezaticmpolicies and a
decreasein drunkendriving-relatedfatalities.See"Jail
ing Dxunk Drivers" at p.3.

8

lailing Drunk Drivs."

10
Green, "Put Behavior,"supra.

Thesearedescribedby Kelly Burke in End1es
Penance:Drunk Dziving and Death" A U.S. Depart
ment of Transportationgtudy involving a 15-month
review of DWI laws in 15 slates cw1uded that
mandatoryjail tis are costly, and that re.tricting
dñvinglicensesmay bemc effecdvcthanmandatoty

conflnanentin saneitateg,particularly for multiple
offenders.U.S.DcpaxTincnofTranzportatianNational
Highway Traffic Safety Adrnniztration, DWI Sanc
tions: the Law and thePracticeJune1983.

12 Gerald R. Whec1 and Rodney V. Hissong,
Effect of Criminal Justke Sanctjais at Drunk
Driven: BeyondIncaxteration"34 Crime and Delin
quency29 Januaxy1988.

13 SecEffectsof CthninalSancticis" upra.

DAVE NORAT
Director
DefenseServices
Frankfort,KY
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Treatment for Kids with Emotional or
BehaviorProblemsandTheir Families

KentuckyRe-Ed

What can be done for young people
beforethey enter thecriminaljusticesys
tem? Can earlyinterventionbe obtained
for families at risk? Does it seemthat
societyputs all its resourcesintopunish
ing offenders? There are programsthat
arepreventivein natureandavailable to
citizensof Kentucky.

WHAT IS RE-ED?

Central Kentucky Re-Ed Center Re
educationof Emotionally Disturbedisa
short termresidentialtreatmentfacility
operated by the Cabinet for Human
Resources,DepartmentFor Social Ser
vices, Children’s Residential Services,
Clinical ServicesBranch.Re-Edserves
children, ages 6 through 12, and their
families. Studentsat Re-Ed have been
identified asemotionally disturbed or be
haviorally disordered whose behavior
prevents them from receiving their
educationin their homeschool.The goal
for all students is to returnto theirhomes
and successfully attend their local
schools.

Re-Ed’s maximum capacity is 30 stu
dentsand current enrollment is 21 sW
dents.The averagelength of stay for a
child is eight months,but canrangefrom
5 months to 2 years.All studentsad
mitteci to the program are re-evaluated
after 30 days for appropriateness of
placement.

CENTRAL KENTUCKY RE-ED
CENTER, 690 Newtown Pike, Lex
inton, Kentucky,phone 606253-2636,
servesthe easternhalfof thestateandthe
RE-ED TREATMENT PROGRAM,
1804 Bluegrass,Louisville, Kentucky,
servesthe westernhalfof the state.

MARY DAVIDSON is the Director of
Central Kentucky Re-Ed and WIL
LIAM GRIFFIN is the Director of Re
Ed Treatment Program. The Re-Ed
TreatmentProgramhas the capacity for
32 children.

TREATMENT OF THE KIDS AND
THE FAMILY

Treatmentconsistsof behavior manage
ment for thechildren stressingconsistent

application of consequencesandfamily
therapy for families to identify problem
areasand strategiesfor managingthem
aswell aseducatingparentsin behavior
management.All staff at Re-Ed are
responsiblefor applying consistent be
havior management.Parentsarerequired
to attend family therapy appointments
once a week andto attend parentgroup
oncea week. Parentgroup meetsfor one
and one-half hours and is led by two
Re-Edfamily counselors.A numberof
different systemsof behavior manage
ment are taught such as, "Parent Effec
tivenessTraining -How To TalkSoYour
Kids Will Listen." Parent group oc
casionally hasguest speakers to discuss
a specific topic such as medicationsor
talking to children about sexuality. Addi
tionally, parentgroup is a sourceof sup
port to the families who areexperiencing
varyingdegreesofstresssimply byvirtue
of the fact that they have a child in
residential fteatment.

Thechildren areassignedto 1 of 4 teams
whenthey areadmitted,basedonageand
sex.Each teamconsistsof:

1 a family counselorwhose credentials
aretypically a master’sdegreein social
work or psychology;
2 a night teacher counselor whose
credentialsaretypically a bachelor’s de
gree in education, social work, or
psychology; and
3 a residential counselorwhose duties

aresimilar to a "houseparent."

Re-Edhas:

a director,anassistantdirector,a super
visor of family andcomimmity coun
selors,a night supervisor,day andeve
ning programcounselors,anda nurse.

In addition, the program contracts with
mentalhealthprofessionalsin the corn
niunity for consultations. Classroom
teachers, a school basedconsultant,and
aidesareprovidedthroughFayetteCoun
ty Schools. Children live in their team
cottage andattend schoolduring theday
in a separateclassroombuilding.

THE PHILOSOPHY OF
TREATMENT

Thephilosophy of Ireatment is theuseof
group dynamics to foster behavioral
changes and growth. Some important
points of thephilosophyare that children
are free to make choices,and they can
learn mosteffectivelyif theyareallowed
to experiencethe consequencesof their
choices.If thenaturalconsequenceof an
unwisechoiceis a risk to a child’s health
or safety,the eatment team applies a
logical consequence.For example:
Children must wear seat beltswhen in
vehicles.If theychoosenot to wear a seat
belt, they miss the activity that involves
riding in a vehicle. We strive to help a
child develop theskills to make choices

JeamnarlePlacsek,Re-EdNurse

Re-EdTreatment Program

CentralKentucky Re-EdCenter
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that have positive consequencesrather
thannegativeones.All childrenusepoint
cardsduring the day which aretallied at
settimes.Childrenearnpointsby follow
ing rules which are:

1 follow direction;
2 stayon task
3 raisehand
4 keep handsand feetto self
5 stayin area
6 respectpeopleandproperty
7 a personalgoal for that child suchas,
"mind your own business"or "useap
propriate toneandvolume whenspeak
mg.

Children move up levels, which have
increasedprivileges,by earninga setper
centageoftheirpoints.Thepointssystem
is usedbothduringtheschooldayandthe
evening social program. Each child’s
treatment plan is individualized to make
it possiblefor thechild to achieveatleast
some success.The program strives to
encourage competencein the child
through achieving successin .school
work, chores,athletic, friendship,social
skills, andrecreationalactivities.

PARENTSARE RESPONSIBLE
FOR CHILD

Children in Re-Ed arenot committedto
the state. Their parentsremainrespon
sibiefor themduring theirstay.Children
also go homeevery weekendand have

specialgoals for their behaviorthat are
developedby the family with the
guidanceof the family counselor.

MEDICAL CARE

Parentsare responsiblefor the medical
care of the child, but Re-Ed canobtain
carein situationswheretheparentiswi
able to providenecessarycare.Screening
for vision and hearing is done on all
children. Some children are already
taking medication when admitted to Re-

Ed, most commonlydrugs like Ritalin, to
reduce attention deficit disorder.
Children are alsoevaluatedby the nurse
andtheeatmentteamto detemiineif the
child could benefit from psychotropic
drugs, at which time a referral to a medi
cal doctor is made if the family agrees.

FUNDING OF RE.ED

The Re-Ed programs are state funded.
Families who areable arerequiredto pay
room and boardbasedon a sliding scale.
Maximum cost to families is $8.75per
day approximately $175.00permonth.
Travel canbe an additional expensefor
families, and dependingon circumstan
ces, the referring school system will
sometimes provide transportation. No
child is deniedservices becauseof in
ability to pay.

STAFF

Re-Ed’s greatestresourceis its ability to
attract and keep staff to provide the
therapeuticmilieu necessaryto make the
programwork.

UNMET NEEDS

The biggestdeficits in theprogram are:

1 a lack of funding for follow-up on
families after they leaveRe-Ed, and
2 a lack of funding for on-goingupkeepof
the physicalfacility.

CentralKentuckyRe-Edis locatedonthe
grounds of Eastern State Hospital in
buildings originally constructedasapart
ments andhomes for staff. Unfortunate
ly, the physical plant is fairly old and
requires much maintenance.

During the 1990 budget process, the
Cabinet for HumanResourcesrequested
a $2.4 million project to replace the
facility, but failed to have it approved.

RosalynnFaulkner
Re-Ed programsecretary

Hopefully, this project will be fundedby
the nextGeneral Assembly.The exterior
wasrecently painted andfundsarein the
presentbudgetfor interior painting.

REFERRALS

Childrenare referred to theprogram by
schools, parents,community agencies,
theDepartmentForSocialServices,and
private practitioners. The capacity if for
30 residentsand the censusis currently
21.More referrals would likely be made
lithe program hadmore staffto do intake
and increasethe public’s awarenessof
the program’s services. In addition,be
causeof theyoung ageof our children,
many families arereluctant to make the
decision to refer their children for
residential care hoping they’ll "grow out
of it."

CRIMINAL JUSTICE SYSTEM
INVOLVEMENT

Members of the criminal justice system
couldconsiderRe-Edprograms for refer-

Mary Davidson
Re-Eddirector

A Team CottageWhere the Re-Ed Children Live
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ral as earlyinterventionin youngdelin
quents and truants,or refening other
family membersof offenders. Ideally,
Re-Edcouldprovide servicesto children
before they enterthe judicial system.

KIDS OVER TWELVE

Childrenolder than 12 can receiveser
vices through private psychiatrichospi
tals,specialeducationin the community,

out-patient mental health fai1ities,and
private long-term child care, i.e.,Buck-
horn ChildrensHomeor Danville Chris
tian ChildrensHome.

INFORMATION

Interestedpeople may visit Re-Ed to
learn more about the program.Tours are
by appointment and may be arrangedby
contactingtheFamily CounselorSuper-

visor, GAIL GILLESPIE, Phone 606-
253-2436.You may also contact Mrs.
Gillespie for more specific information
regardingreferringa child to Re-Ed.

JEANMARIE PIACSEK, RN
CentralKentuckyRe-EdCenter
690 NewtownPike
Lexington,KY 40508
606253-2436

Brain May Program Murder
Is ViolencePredictable?

Heniy Lee Lucas oncecalled killing "a
habit, like smokinga cigarette."

He didn’t murder for profit or for fun.
Killing wasacompulsion- somethingthe
Texasdrifter said he felt "driven" to do.
Lucasconfessedtokilling asmanyas360
people in a cross-countryrampagethat
lastedmore thanadecade.

In traditional psychiatriccircles, that
compulsion might be explained by
Lucas’ childhood.His mother,a bootleg
gerandoccasionalprostitute,beatherson
viciously. When the boy left his dirty,
backwoodshome for schooleachday, he
smelled so bad that he becamea class
room outcast.

But a growing number of scientists
believe therealso arebiological links to
violent behavior. In time, they think
paroleboardsmaybe ableto useevidence
of brain damageor chemicalimbalances
to predict the likelihood that a troubled
adult will becomea violent one.

PsychologistJoel Norris, who with Har
vard University neurologist Dr. Vernon
Mark ordereda $25,000batteryof tests
on Lucas, found evidence of brain
damage dating to before the confessed
serialmurderer was5-years-old.

The tests revealedpools of spinal fluid
arounddeadtissuein the temporallobe of
Lucas’ brain - the part that directs emo
dons.Althougheveryonehasthat kindof
fluid, the pools are enlargedat the ex
penseof tissue in Lucas brain, Norris
said.The frontallobeof his brain, the part
that controls the "conscience," also was
damaged,Nonissaid.

Norris said that all 100 serialmurderers
he studied for an upcoming book dis
played symptomspointing to neurologi
cal damage. The clues included sleep
walking, bedwetting, seizures,
pronounced feelings of dejavu, epilepsy
andbirth defects- like webbedfingers -

that suggestedgeneticproblems.

Many of the murderersalso hadsuffered

severehead injuries aschildren. Richard
Ramirez,California’s "Night Stalker,"
toppled off a train, fell from a swing and
washit in the head during a fight whenhe
wasyoung.

Dr. William Walsh of Chicago, who
worked with Norris found an unusually
largeamountof cadmium- a kindof lead
- in Lucas’ system,possibly becausethe
future killer painted often and drank
moonshineas a youngster. Curiously, a
hair analysisof JamesHuberty, the mass
slayer at McDonald’srestaurantin San
Diego, and JohnWayne Gacy Jr., con
victedin the sexkillings of 33 youngmen
and boys in Chicago, also showedhigh
levelsof cadmium.

Other scientists hive found similar con
nections.In astudy of 30 murderers,New
York University’s Dr. Dorothy Otnow
Lewis discovered 19 had histories of
severe head injuries, motor defects,
psychosesand family violence. A study
presentedat a meetingof the American
Association for the Advancement of
Scienceshowedteenagerswho committed
violent crimes had eight times the in
cidence of brain damage as non-violent
offenders.

RichardHerrnstein,a HarvardUniversity
psychologistandco-authorof "Crime and
HumanNature,"saidmany criminals had
abnormalbrain wave patterns even as
children.Criminalsalsoweremorelikely
to have beenhyperactive, hyperkineticor
to havehad reflex problems in their youth,
he said.

"By the ageof 10, mostof the peoplewho
are to becomechronic criminals have
shown themselves to be problem
children,"Herrnstein said.

But somepsychologiststhink the evidence
isn’t strong enoughto prove a relationship
betweenphysical waits and violent be
havior.

"Brain-injured people are common, but
murder is rare," said Dr. JohnM. Mac
Donald,directorof forensic psychiatryat

the University of Colorado-Health Scien
cesCenter."By and large, most people
with brain injuries don’t kill."

Dr. Martin Symonds,New York City
police psychiatrist,said the evidenceof
geneticandbiological links to violenceis
"iffy" atbest.

"Violence comes out of feelings of
powerlessness.If youfeelpowerless,you
try to restorethe feelingof powerthrough
violence," Symondssaid. "Afl of us are
capableof beingviolent."

Norrisagreedthat no singlecharacteristic
is a solid indicator of criminal tendency.
But when a combination of patterns is
present- like child abuse,neurological
problems and misuseof alcohol - the
probability of violent behavior rises, he
said.

With that in mind, some expertshave
tried to develop "predictor scales" that
look at the background of criminals to
detgrmine whether they will turn to
violence again.Paroleboardsin several
statesareusingthosescales.

Even some scientists who believe in
biological links to violence,however,are
skepticalabout thoseprediction tools.

In a study at a Philadelphia hospital,
University of Pennsylvaniacriminology
professorMarvin Wolfgangfound acon
nectionbetweencriminalbehavior,birth
defectsandbraindamage.In spiteof that,
he cautions that experts often over-
predict violent behavior.

"I think you should be punishedon the
basis of the ‘just desserts’ model,"
Wolfgang said."You shouldbe punished
on the basisof whatyou’ve done in the
past,not onthe basisof what you might
do."

LISA CARDILLO ROSE

Reprintedby permissionof The Cincin
nati Post,Monday,October20,1986.
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Schedulingof Drugs Under KRS Chapter 218A
An Updateof The Advocate’sAugust,1990Article

QUESTIONS RAISED

Questionshave beenreceivedby CHR’s
Pharmacy Services concerning the
schedulingof someof the substancesin
the Controlled SubstanceCategoriesas
shownin Volume 12,November5 of The
Advocate, August, 1990. Items of
specific concern include: Kaeopectolin
P0; Donnagel P0; Parapectolin and
other agentslistedinScheduleV accord
ing to the FederalRegulationswhich I
had includedinScheduleifi andnoted-

Kentuckyonly. It seemsto be in orderfor
me to attempt to clarify the standingof
theseagents.

KRS 218A.130

According to KRS 218A.130 "Unless
otherwiserescheduledby Regulation of
the Cabinet for Human Resources the
controlled substanceslisted in this sec
tion are included in Schedule V: Any
compound,mixtureor preparation con
taining limited quantitiesof any of the
following narcotic drugs, which also
containsoneor more non-narcoticactive
medicinal ingredients in sufficient
proportionto conferuponthecompound,
mixture or preparation, valuable
medicinalqualitiesotherthanthosepos
sessedby the narcotic drug alone: not
more than200 milligramsof codine, or
any of its salts,per 100 milliliters or per
100grams."

WHAT PHARMACISTS SAY

This being the more restrictive ruling it
was used in the data submitted for the
issuethe TheAdvocatecitedabove.After
questions were raised several phar
macists were askedif they would dis
penseDonnagel PG without a prescrip
tion as a ScheduleV or, as an exempt
narcotic preparation. About 50% said
they would, the remainderwould not.
Additional review of the Statutesand
Regulations found 902 KAR 55:035
Schedule V Substancesstates The
Cabinet for Human Resourceshereby
designatesas "ScheduleV" controlled
substancesin addition to thosespecified
by KRS 218A.130,the following:

1a Not more than two and five-tenths

2.5 milligrams of diphenoxylate
hydrochloride andnotlessthantwenty-five
25 micrograms of atropine sulfate per
dosageunit; and
b not more than 100 mil]igranu of opium
per 100milliliters orper 100grams.

2 Unless specifically excepted or uiiless
listed in another schedule, any material.
compound,mixtureor preparation contain
ing anyof the following narcoticdrugs and
their salts:Buprenorphine.

A controlled substancelistedin Schedule
V which is not a prescriptiondrugunder
the FederalFood, Drug and Cosmetic
Act, may be dispensedby a pharmacist
without a prescription to a purchaserat
retail, provided thai:

1 Deals with the composition of the
product.

2 Not more than 240cc eight8 ounces
nor more thanforty-eight48 dosageunits
of any suchcontrolled substancecontaining
opium,may be dispensed at retail to the
samepurchaserin anygiven forty-eight48
hourperiod.

Therefore,902 KAR 55:035 will permit
DonnagelPG andrelated productsto be
soldoverthecounterin Kentucky.

LEGAL OR ILLEGAL?

Becausetheseproductsarelegally avail
able without a prescriptiondoesnot
prevent a person being in illegal posses-

C

C

.2

sion.

For exampleif a personhas 16 ouncesof
DonnagelPG in possessionand the
productwas obtainedwithout a prescrip
tion, there could be a question raised
concerning legal possessionof the
product.

902 KAR 55:035 stipulatesseveralpro
ceduresto be followed for the legal sale
without a prescription. If anyoneofthose
proceduresare violated, a question of
illegal possessionmightexist.

Therefore, should questions arise con
cerning the legality ofpossessionanduse
of Schedule V substancesas defined
aboveby 902 KAR 55:035 one would
needto review the circumstancesagainst
the total regulation to answer the ques
tion of legalpossession.

ANABOLIC STEROIDS

When the August issueof The Advocate
went to press we were still under the
impression that the anabolic steroids
legislation provided increasedpenalties
for improper use of theseproducts, but
did not increase control beyond their
prescription legendstatus.

As a matterof fact, the anabolic steroids
are rescheduled by the Cabinet for
HumanResourcesto Scheduleifi effec
tive July 1, 1990.

Accordingto pharmacistlegalbriefing at
a December continuing-education pro
gram, Conjugated Estrogens with Tes
tosterone should be included in the list.
However, it was not included in any lists
available to me.

You maywish to alertyour readers to the
increasedcontrol of this group of drugs
and to the ambiguity concerning the
status of Conjugated Estrogen with
Testerone.

HELEN L. DANSER, R.PH.
Pharmacy ServicesProgramManager
Cabinet for HumanResources
Frankfort, KY 40601
502 564-4448

SECTION 2. DISPENSING
WITHOUT A PRESCRIPTION.
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Parole is Evaporating as a Reality in Kentucky
Kentucky’sPrisonCrisis is Primedto Flourish

A combinationof forcesis quickly lead
ing Kentucky down a path of total
elimination of even the possibility of
parole. The half-truth-in-sentencing
crazehashandeda lot of KY juries the
ability to sentencecrinthial defendantsto
life without parole. Additionally, the
Parole Board, as evidencedby their
recently releasedstatistics, is deliberate
ly reducingparoledrastically.

PAROLE BOARD STATISTICS
RELEASED

The Kentucky Parole Board hasreleased
statisticsfor the recentlycompletedfiscal
year,July 1, 1989 - June 30, 1990 FY
90. The Parole Board is requiring in
mateswho make their initial appearance
beforethe Board andthosethat have been
beforetheBoardpreviously to spenda lot
more time in prison.

What follows is a look at parole statistics
for the last yearandthe lastsevenyears
for the following categories:

1. paroleatinitial hearings,
2. paroleratesfor all imnates
3. paroleby securilylevels
4. deferment lengths whennotparoled.

A. INITIAL PAROLE HEARINGS

1 FISCAL YEAR 1990

These Parole Board statistics
demonstratethat when inmates first are
eligible for parole, the Board continues
to parole fewer inmatesandto ordermore
inmates to serveout their prisonsenten
ces.

In FY 90, therewere2,860inmateswho
camebeforetheParoleBoardfor the first
time. Only 22% receivedparole see
Table 2, while 32% were required to
serve out their sentence.From FY 89,
that is a 5% decreaseandincreaserespec
tively.

2 LAST SEVEN YEARS

Over the last sevenyears, the Board has
chosento drastically reduce thenumber
of inmates who are paroledwhen first
eligible for parole, and likewise have

chosento dramaticallyincreasethenum
berof inmateswho serve out their sen
tences.

In FY 84,2,475inmatescamebeforethe
Parole Board for the first time. Of these,
43.6% were paroledwhile only 10%
wererequiredto serveout theirsentence.

In the last sevenyears,the percentageof
inmates paroled when first eligible has
declined21% seeTable 1, andover the
same time period those inmates being
requiredto serveout theirsentencesrose
22%.

B. ALL PAROLE HEARINGS

1 FISCAL YEAR 1990

The results of all parole hearings
regular,deferred,andothers, excluding
paroleviolationhearingsandearlyparole
hearings indicate that of the 4,530 in
matesconsideredfor parole,parolewas
recommendedfor 37%. However, 25%
received serve outs. From FY 89, this
represents a 6% drop and 5% increase
respectively.

2 LAST SEVEN YEARS

Looking at all parole hearings over the
last seven years, the Parole Board has
dramatically reduced the numberof in
mateswho receiveparole,andhavemore
than tripled the numberwho serve out
their sentence.

In FY 84,55%of the 3,845inmateswho
hadparolehearingswere grantedparole,
and7.6%receiveda serveout.

In the last sevenyears,the percentageof
inmatesparoled declined18% from 55%
to 18%. During the sametime, the per
centageof inmates receiving a serveout
juniped nearly 17% from 7.6%to 25%.

C. PAROLE BY SECURITY LEVEL
- INITIAL HEARING

Jncredibly,71% of minimum security
inmates are deferred or receive serve
outs. Only 29% receiveparole whenfirst
eligible. A bare 11% of the maximum

securityinmatesreceiveparole the first
time up with 89% being deferred or
receiving a serve out. Indeed,parole Is
evaporatfng as a reality in this state.

D. DEFERMENT LENGTHS BY
SECURITYLEVEL

A minimum securityinmategoingbefore
the Board for the first timewho receives
a deferment has to spendan average 16
more months in pnson before he has
another chance at parole. It is clear that
the term minimum security has become
a grossmisnomeror perhaps a fraudulent
representationof how theseinmatesare
really viewed.

The Parole Board has effectively ex
tended initial parole eligibility for the
average maximum security inmatesby
more thanthreeyears.81% of the maxi
mum securityinmatesgoing before the
Board for the first lime receivea defer
ment that averages39 months.

CONSEQUENCESOF NO PAROLE

As criminal defenseattorneys advising
clients, we best takeheedof theseend
lessly iticrediblestatisticswhenadvising
clients what is in store for them parole-
wise if sentenced.We also must com
municate to them the clear, inexorable
trend.

Regressiveparolenewsspringseternalin
Kentucky. It won’t be without adverse
consequences.

CONCLUSION

The above revealsan increasingly dark
reality:

- 1t3 of all inmatesreceivea serveout
at their first parolehearing;

- less than 1/4 of all Inmates are
parotedwhen first eligible;

- lessthan 1/3 of minimum security
Inmates are paroled when first
eligible;

- 89% of maximumsecurityInmates
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aredeferred or receIveaserveoutat
their Initial parolehearing;

* a minimum securityinmate who
receives a deferment at his first
parole hearing Is given on averagea
16month setback;

* S1% of the maximumsecurityin
oatesreceiveon averageathreeyear,
threemonth setback when first ap
pearing beforethe Board; and,

- serveoutshave more than tripled In
lastsevenyears.

With these trends, Kentucky’s prison
crisis isprimedtoflourishinto the 1990’s
without pause.It isadditionally fueledby
the Legislature’s enacting long prison
terms and the newly concocted half-
truth-in-sentencingscheme.Effectively,
parole isbeingeliminatedinKentuckyas
a reality.

Eventually, the lack of parole and the
increasinglikelihood of a serveout will
have consequencesbeyond just un
manageable explosion of inmates to
house. It will no doubt mean that more
personsdecidingwhetherto pleadguilty
or go to trial will take the latter course.
Kentucky’s criminal justice system Is
encouraginganother prolonged crisis
thatwill cause resultsopposite those
thepublic really desires.

EDMONA}IAN
Frankfort,KY

Ptoecutorsjustify their sentencingiuni
mendationson the assumptionof paz’ole at
first eligibility, mostly becausethe victims
and their familieswantahigher"minimum"
entencc.The inith, of course, is that the
parole eligibility date is not the minimum
enLencc the client is likely to serve, but
prosecutorsandcourtscontinueto encournge
this fiction. h’ unfair, it’s disinformation,
and it’s going to log-jam the couds and
correctionsag moreaccusedcitizens decide
that if you can’t accuratelyfigure when
you’re going to get out, you might as well
take your chancesandtry the case.

TABLE 1

INMATES Paroled When First Eligible, For FIscalYears 1984 - 1990

100%

0

32%
30.9%

43.6%
44.2%

0%

1986 1987
FISCAL YEAR

TABLE 2

Parole ResultsWhenFirst Eligible
For FIscal Year 1990

78%

Advising Clients About
"Lack" ofParole

Post convictin attorneysare seeing
more and more inmateswho were
either erroneouslyadvisedor not ad
visedat all abouttheir"parole"chan
ces. Attorneys must relay to their
clients that parole eligibility is not a
goodindicatorof actualprison time.
Rather, parole is fast becoming the
exceptionto the rule of lengthydefer
ments or serve-outs. Since "gross
misadvice" concerning parole eligi
bility canamountto ineffectiveassis
tanceof counsel, it would be wise for
an attorney to carefully andpessimis
lically expressa clients’ chancesfor
parole.

ALLISON CONNELLY
Manager
Post-ConvictionBranch
Frankfort,KY

0%
NA

Paroled

FEBRUARY 1991/TheAdvocate59



Kentucky Drug Arrests Skyrocket Since1987
Police & ProsecutorsReceiveGenerousNewResourcesfor Drug Cases....

PublicDefendersReceiveNone

114% INCREASEIN ARRESTS

Drug arrestsinKentuckyhave increased
dramaticallyvirtually overnight. Since
1987 drug arrestsin Kentucky havein
creasedfrom9,213peryearto 19,724per
year in 1990. SeeTables4 & 5

RESOURCESGiVEN TO
PROSECUTORS AND POLICE

This 114% increasein four yearsshould
not surpriseus. Prosecutors andpolice
have receiveda bunchof money to in
crease the investigation, arrest and
prosecution of drugcases.

In fiscalyear 1989, Kentuckypolice and
prosecutorsreceived$4,614,190.64from
civil seizures and forfeitures in drug
cases.

In fiscal year 1990 they received
$6,080,000from grantsunderthe federal
ComprehensiveCrime Control Act.

The $6 nuillion fiscal year 1990 federal
drug money was distributed by
Kentucky’s Crime Commissionas indi
catedin Table 2.

In July, 1990 JeffersonCounty Com
monwealthAttorney ErnestJasminsaid
he wasusing a $127,000federalgrantto
hire five new prosecutorsdue to a hugh
increaseindrugarrests.The drugarrests
increasewas causedin part by the in
fusionof federalanti-drugmoney.

JeffersonCountypolice usedmore than
$428,000in federalmoney to pay over
time to officers, buy drugs andpay in
fonnants.Drug cases make up 1/3 of
Jasmin’s felony caseload.

UNBALANCED FUNDING; NO
RESOURCES FOR DEFENDERS

No money was allocated to any criminal
defenseor public defender effort, yet
prosecutors and police have had $10.7
million moreat theirdisposal.SeeTable
1. Ironically, the prosecutorandpolice
have merited largenewfinancialresour
cesto fight the drugproblemyet public
defendershave receivednothing to deal
with the influx of new cases.Why have

Kentuckypublic defenderresourcesnot
been increasedto deal with the many
more drugcases?

TWO PENDING DEFENSE
FUNDINGREQUESTS

The Departmentof PublicAdvocacyhas
two program requestspendingbeforethe
KentuckyCrime Commission.Onepro
gramrequests$511,000for more public
defenders andstaff in the threecounties
with the largestincreasein drug cases;
Jefferson,Fayette,Kenton SeeTable 3,
and in the stateoffice.

The secondprogramrequests$24,000to
start an alternate sentencingprogram for
drug casesin Louisville.

FUNDINGBALANCE REQUIRED

The 1990 amendments to the federal
Comprehensive Crime Control Act
clarifies that there must be a balancein
the distribution of the federal money be
tweenthe judiciary, police, prosecution
andpublic defenders.

THE KENTUCKY CRIME
COMMISSION

Kentucky’sCrimeCommission is com
posedof the following persons:

Mark Bubenzer
ExecutiveDirector
KentuckyCrimeCommission

W. Michael Troop
Ex officio - Chairman
Secretary,JusticeCabinet

Frederic Cowan
Er officio
Attorney General

Paul E. Patton
PikeCountyJudge/Executive

Gary D. Payne
District Judge
Lexington

Paul Barry Jones
Circuit Judge
Columbia

Philip E. Mullins
Private Sector Representative

Dr. William V. Peifrey
Director
Schoolof JusticeAdministration
Universityof Louisville

KelseyFriend
StateSenator
Pikeville

John Schickel
BooneCountyJailer

John E. Bouvier
DaviessCountySheriff

Bobby Crouch
Louisville

Mary Elizabeth Byrd
District Judge
Paducah

NO DEFENSE REPRESENTATION

There is no representativeon theCrime
Commission from the many criminal
defenseattorneysandpublic defendersin
thisstate.Thereisnorepresentativefrom
the Kentucky Association of Criminal
DefenseLawyers or theDepartmentof
PublicAdvocacy.

$10.7 Million

Table 1

New Money for Police and
Prosecutorsin Drug Cases;Courts
and DefendersReceiveNone.

z
0

z
$0.00 $0.00

POLICE & COURTS DnENDERS

PROSECUTION

AGENCY
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Available Drug Money
The Lexington Herald reported on
December 28, 1990 that Kentucky
ranked 50th amongthe 53 statesand
tertitoriesinspendingfederalanti-drug
grantmoneyover thelastfouryears.

The Office of National Drug Control
Policy issueda December1990white
paper, FederalDrug Grants to States,
which indicated that in the last four
years Kentucky has received
$11,699,000in federal justice drug
grants and as of the report date spent
only $3,600,000of those grants or
30%.

TheFederaiReportindicatedthat Ken
tucky has not spent any of the 1990
federaljusticedruggrantmoney which
amountedto $6,080,000.

Whenthe 1991 expected$6.5 million
drugmoney is added to thisamounton
June1, 1991,it appearsthat Kentucky
has$14.5million as of 1991 in unex
pendeddrugmoney.

Ed Monahan
Frankfort,KY

Table2

FISCAL YEAR 1990FUNDING
PROGRAM I PROJECT

TITLE
IMPLEMENTING

AGENCY SUBGRANTEE
IMPLEMENTSBJA
PROGRAM BRIEF

DISTRIBUTION OF FUNDS

ADMIN of NCAP KY Justice Cabinet, Crime
CommissionsStaff,Div. of
Grants

TITLE PROGRAM
BRIEF

FEDERAL
AMOUNT

MATCH
AMOUNT

$ 304,000 $101,333

D.A.R.E.
.

KY StatePolice
Local to beNamed

D.A.R.E
D.A.R.E

290,000
114,000

96,666
38,000

Multi-jurisdictional
Task Forces

Ashland, Paducah, Hop-
kinsville, Kenton Co. &
Pennyrilearea

OrganizedCrimeNarcotics 3,510,000 1,170,000

Crime Prevention Nat’! Crime PreventionIn-
stitute,U. of L.

Community Crime Preven-
tion

150,000 50,000

Intelligence KY StatePolice OrganizedCrime Narcotics 93,365 31,122

AssetForfeiture KY StatePolice 66,400 22,133

Pre-SentencingTesting &
Treatment Programs
2 projects

BooneCo., Laurel & Knox
TomHandy

TASC 287,500 95,833

Lab Upgrade;expansionof
Western KY & Northern
KY labs; staff

KY State Police 418,000 139,334

Drug FreeWorkplace
Initiatives - Law Enforce
ment

KY StatePolice 50,000 16,667

InformationSystems

Innovative Programs

KY StatePolice ICAP; 911;LocalComputer
Hookups to Criminal
Records

428,250

118,485

142,750

37,495

Regional Juvenile Deten- 16-20CountiesinPurchase
tion Placements & PennyrileAreas

TOTALS:

250,000

$6,080,000

83,334

$2,026,666

FEDERAL DRUG CONTROL
FUNDS

FISCAL YEAR 1990

Assidanceto State&
La I Governments

All Other Federal Drug
Control Programs

TOTAL FEDERAL DRUG CONTROL
FUNDS: $9.7 BILLION

PNDcP. 1990

S7414iflr
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Table3 Table4

* The datafor 1990 is for the fiscal year.The datafor theother yearslistedarefor calendaryears.When the calendar year 1990data
becomesavailable,weanticipate a significantincreaseover the 1989 total.

Table S

A 114% increase in Kentucky in the last 3 years

Drug

Counties

Fayette

Jefferson

Kenton

Arrests in

12i

382

1,462

519

Three Kentucky

12 122

525 1,401

2,074 4,826

602 926

Counties

% Change
1987-1989

÷382%

+238%

+ 78%

Drug Arrests in Kentucky

Year Arrests Yearlv%Increase

1987 9,213

1988 12,051 31%

1989 16,809 40%

1990 * 19,724 17%

19,724

16,809

9,213

DRUG ARRESTS IN KENTUCKY

U

12,051

C

YEAR

1987 1988 1989 1990
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Last fall Congressapproveda $1 billion
increasein federalspendingon prisons.
Drug czar William Bennettwants staXes
to devote$5 billion to $10 billion more
for the samepurposethisyear.And if the
Bush administrationhas its way, states
will add more gas chambersto accom
modate the drug kingpins it wants ex
ecu

The idea that the answer to the drug
problemismore arrestsandexecutionsis
becomingincreasinglypopular,especial
ly on the right. Elevenstateseffectively
decijininalizedmarijuana in the 1970s,
but many legislators and analystsareur
ging statesto reverse courseandlock up
first-time users. The death penaltyhas
beena conservativecampaignfavorite
for years.On "MeetthePress,"Mr. Ben
nett opined that major drug-money
launderers should be killed; last yearhe
declaredthat he had no problem with
beheadingdealers.

Despitethe high hopes of enforcement
enthusiasts,more executionsandjailings
are likely to fail. Overthe lasteightyears
the number of inmates in the United
Stateshasnearlydoubled,to 673,565,in
large part due to the drug war. Drug
arrests&e up 119% for menand85% for
women. Many of the 900,000arrested
annually for drug offenses are users;
federal convictions for possession
climbed 340%, comparedto 142% for
trafficking.

Yet for all of this effort drug supplies
have increased.The State Department
reportsthatworld productionwashigher
lastyearthaneverbefore.And the Justice
Departmentadmitted in 1988 that "the
availability and purity of cocainehave
increased,‘marijuana’ is easily acces
sible naxionwide,"syntheticdrug labor
atories"areplendfulin someruralareas,"
and heroin use "may be shifting back
upwarcL"

As for executions, we already have a
deathpenaltyon thesweet.In 1988,some
775 dealersin New York City, 475 in
Chicago,300in Washington.D.C., and
90 in Miami weremurderedin thecourse
of their trade.If thosekillings won’t stop
dealing,thena few more executionsdis
pensedannually by the cumbersome
Americanjudicial systemareunlikely o
makea difference.

The "jail ‘em andfly ‘em" sirategyis not
only impractical.It’s also immoral.

The first issueis whether usersshouldbe
imprisoned.Sitting in one’s homeshoot-

ing up heroinmay be stupid,but it is not
wrong in the samesenseas robbing,
raping, or murdering someoneelse. In
deed, the act of lighting up a marijuana
joint is morally equivalent to lighting up
a cigarette, a highly addictive product
responsiblefor 390,000deathsa year.
Thatone is illegal and the other is legal
is an artifact of law, unrelated to the
relative evilnessof the actions. Neither
warrantsajail sentence.

People who commit crimes while on
drugs obviously deserve to be im
prisoned.But the mereuseof a forbidden
substanceis not the same ascommitting
anothercrime.

Even songeris the caseagainstexecut
ing drugdealersand money launderers.
Should someonewho supplies a drug to
a willing buyer be killed becausethe
majority disapproves of the product?
Especially when the substance is less
haimful than legal substitutes? Crack
may be addictive, for example, but with
only 10% of its 8 million usersconsum
ing it oncea weekor more, the addiction
rate appearscomparableto that of al
cohol. And liquor is implicated in far
more crimes andinnocentdeathsthanis
crack.

Thesuggestionthatwekill to eliminatea
market that has so far provedimpervious
to government crackdowns- real enfor
cementspendingthis yearwill run almost
tentimes thatduringthe first tenyearsof
Prohibition - ignores the many other
crimes thcjt harmmore innocent victims.
Wemay be disturbedby addicts wasting
their lives, but they arerelativelyharm
less comparedto the rapists,muggers,
and murdererswho would serve lesser
sentencesthandrug dealers.

The frustrationfelt by politiciansand law
enforcementofficers over their inability
to kill the hydra-headed drug monster
makesthe draconian temptationa strong
one. Buç our overriding commitment
mustremakn to justice.Prison camps for
usersandgallows for dealersmay sound
goodon the campaigntrail, but they are
ill-suitedfor law in a freesociety.

DOUG BANOW

Doug Bandow L a senior fellow at the
Cato Institutein Washington.

The articlewas originally publishedin
the April 13, 1990 Christian Science
Monitor. It is reprintedhereby permis
sion of the author.

StaffChanges

Paducah

Carolyn Keeley, joinedthePaducah
officeonDec. 1,1990asanAssistant
Public Advocate. She is a 1990
graduate of the University of Ken
tucky Schoolof Law.

SusanBurrell, a 1990Universityof
TennesseeLaw School graduate,
joined the Paducahoffice as an As
sistantPublic Advocateon Dec. 1,
1990.

Investigators

Gary Bllllngsley, transferredfrom
LaGrangeasacorrectionalofficer to
the PaducahofficeDPA investigator
positionon November16, 1990.

ThomasSmith, a HazardPatrolman
since 1987,joined the Hazardoffice
as DPA investigator on February 1,
1990.

Alternative SentencingSpecialist

Jim Deshazer, who received his
B.A. from E.K.U. and worked at
F.C.I. from 1982 - 89, took the posi
tion of alternative sentencing
specialistonFebruary1, 1991,serv
ing the Northern Kentuckyarea.

Robin Wilder, received her B.A.
from E.K.U., was appointedas an
Alternative SentencingSpecialistto
FayetteCountyonDec. 1, 1990.Her
addressis: 111 ChurchStreet,Lexi
ngton, KY 40507,6062534593.

Correction:

The photo ofthenew attorneys in the
December, 1990 Advocate was
reversed by the printer. As shown,
thenew attorneys are:

John West,Jim Chambliss,Teresa
Gray, Bill Donaldson,Rob Sexton,
Donna Hale, D!$isa Milburn,
Harolyn Howard and Debbie
Bailey, from left to right.

Further,Rob Sextonwho is with the
Somerset office, prefers Rob, not
Bob, and is a 1990 graduateof the
University ofLouisville, notUniver
sity of Kentucky.

Resista Take-No-PrisonersDrug War
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Legal Rights of DeafDefendants

This is thesecondinstallmentof a series
ofarticles on deafdefendants.

It is critical to remember,as we men
tioned in our last article, that merely
providing a deafdefendantwith an inter
preter is not sufficient. Great care must
be taken to insurethat the interpreteris
one which will meet the particularcom
munication needsof that specificdefen
dant.To do this, it is necessaxyto know
asmuch aboutthedeafdefendantandhis
preferred languageAmericanSignLan
guage or English and communication
modespeech,sign or written language
as possible. Although we shouldnever
forget that no two deaf individuals are
exactlyalike, it is often helpful-from a
communicationperspective-tothink of
general classesor "types" of deafper
sons,eachclass of which consistsof in
dividuals whohave similarcommunica
tion needs.

TYPES OF DEAF / HEARING
IMPAIRED PERSONS

Oneofthemostwell-knowndescriptions
of types of deaf individualsis presented
in The Red Notebooksubtitled"Com
municating With Hearing People", a
loose-leafnotebook found in many
public librariesandcontaininginforma
tion of interest to deafpersonsandhear
ing personsconcernedwith deafness.
The Red Notebook lists and describes
seventypesof deafandhearingimpaired
individuals which make up "the Deaf
Community."We suggestthat you first
read over this information which we
have excerpted"asis", thenconsiderour
comments about it. The seven Red
Notebookcategoriesare as follows:

1.Oralists
-haveno or someknowledgeof American
SignLanguage
-primarymmunication modeis speech
andspeechreading
-low to averagelevel of zeadingskill
thosewithhighlevelreadingskill may have
sameneedsasno.5 below

2. AmerIcan Sign LanguageUsers
-may comprehendbasicEnglishconstruc
tic’ns and/ormayhavesomedifficulty with
Englishterminologyandidioms
-may ormaynot usespeech

-haveextensive,clearandsatisfyingcorn
municatkiwith thosewho know Amthcan
Sign LanguageASL
-low to averagereadingskill

3. Users of American Sign Language and
English Buinguals
-useASL andEnglisho somedegree
-are ableto readandwziteEnglishanduse
Pidgin Sign EnglishandASL
-some may be more comfortable with
his/her first language ASL than with
secondlanguageEnglish or viceversa
-may or may not USC speech

4. Mlnhnal Language Users
-have little or no knowledge of either
English or ASL
-may have his/herown communication
systemsi.e.. homemadesigns,naturalges
tures,mime, drawings,or othernon-verbal
methods

5. DeafenedAdults
-becomedeafduring or afterhigh school
usuallyas a resukof accident,noisepollu
tion, war injuries or sickness
-may or may not know sign language
usuallynot
-English is theirfirst language

6.HearIngImpaired Elderly
-suffer hearinglossin advancingage
-maybehesitanttousemoderntechnology
of captionedmedia, telecommunication
devices for the deaf
-English is their first language
-may not wantto admit theirdeafness

7. Hard ofHearing Individuals
-sometimescandiscriminatespeechwith
the aidof amplificationdevicesandauditory
training
-sometimesgain information through
radio, TV, telephone,theatreand movie
soundtrack the sameway ashearingpeople
do, but with occasionalgaps
-usually need iechnical aids e.g. audio
loop. infrared
-may want to betreatedashearingpersons
no matter how greathearingloss
-may not wantto admit theirdeafness

POINTS TO REMEMBER

Severalpointsshould bemade aboutthe
information just presented. To begin
with, the preferred languageand corn
muriication mode of a deaf defendant
cannotbe inferred from his degreeof
hearing lossalone. Languageandmodal
preferences are, instead, attitudinal and

cultural in nature,andareusuallyrelated
to one1slife experiences.As a quick ex
ample, let us consider two deaf in
dividuals, Ron and Joe, both of whom
have profound-virtually identical-
hearinglosses.Ron, however,hasbeen
deafsincebirth, attendeda stateresiden
tial school for the deaffrom first grade
on, andhas a songpreferencefor com
municating in AmericanSignLanguage,
in whichheis quite fluent. Joe,however,
grew up in the ‘hearing" world, attended
regularpublic high school, and-since
he did not becomedeaf until he was30
yearsold-continuesto communicate in
English and has no desire to learn
American SignLanguage. For Ron, an
interpreter fluent in AmericanSignLan
guage will be a crucial aid during the
criminal justice process.For Joe, how
ever, an oral interpretermaybe the best
choice,at leastat present.A morerecent
ly exploredalternativewhich seemsto
holdpromisefor the future is theuseof
computer technology to offer Joe"cap
tioning" of courtroom proceedingson a
virtually real-timebasis.

It is importantto remember,asThe Red
Notebooksuggests,that deaf individuals
spanthe rangeof readingabilities. Some
deaf individuals, particularly thosewho
become deaf after acquiring reading
skills, may be verygoodreaderswho can
processprintedinformationveryrapidly.

A secondpoint, asTheRedNotebook’s
descriptionofelderly andhardofhearing
individuals categories6 and7 suggests,
is that some deaf individuals may not
needan interpreter if an appropriate as
sistivelistening devicesuchas an audio
loop or infrared systemis provided
them. The major functionof most assis
tive listening devicesis tomakea desired
sound e.g., the voice of a courtroom
speaker louder while at the sametime
eliminating extraneoussoundswhich in
terfere with good listening. Although
spacedoesnot allow a detaileddescrip
tion of thesesystemshere, additionalin
formation about them is available from
theCommissionontheDeafandHearing
Impaired phone 1-800-372-2907
VJTDD or from SelfHelp for Hard of
HearingPeopleSHHH, 7800Wiscon
sin Avenue,Bethesda,MD 20814,phone

FEBRUARY 1991/TheAdvocate64



301 657-2248 voice or 301 657-
2249TDD.

A relatedpoint to emphasizehere is that
a person’s preferencesfor language and

‘ communication mode may change
during his lifetime-sometimeswithin a
relatively small time span.For example,
themannamedJoedescribedabovemay
decide,afterexposure to andassociation
with personswho use American Sign
Language, that he prefers signing to
speaking,andmay thenbecomefluent in
ASL within a relatively short time. In
deed many individuals such as Joebe
come interested in learning ASL when
they realize how easy it isto understand
spokencommunicationthroughsign lan
guageinterpreters. A deafdefendantwho
returns to thecriminal justice systemfor
a secondor third time may have a dif
ferent setof communication needsthan
he did whenhe first encounteredthesys
tem. Specific needs and preferences
should thus be assessedeach time the
individual enters the criminal justice
process.

Another question which arisesfrom The
RedNotebook information is this: What
happens when a defendant or witness
doesnot want to admit that he or shehas
a hearingproblem? Should it become
apparentthat this is the case,werecom
mend that the best approach is for the
judgeand/orappropriate attorney to hold
a frank discussionwith the hearingim
pairedperson,stressingthe importance
of accurate communication to reliable
testimony.Hopefully a solution canbe
found which guarantees the defendant
his/herright to a fair trial or hearingand
at thesametime is acceptableto all par
ties concerned.

A related precaution concerns the pos
sible tendency, on the part of a public
defenderor attorney, to question the right
of a severelyhearing impaired person to
an interpreter simply becausethat person
hasgood speech.It should never be as
sumed that, just becausea hearingim
paired personhas inteffigible speech,that
persondoes not need an interpreter to
understandothers. Severely deaf per
sons, especially those who lose their
hearing later in life, may have good
speech,but mayhave greatdifficulty un
derstandingthe speechof others.

DEAF CULTURE

Users of American Sign Language
category 2 above and bilinguals
category 3 memberswith strong ASL
skills are the deaf individuals who are
oftenreferred to asmembersof "theDeaf
culture." An all-importantand likely the
most important value or "trademark"of
theDeafcultureis its respectfor anduse
of AmericanSignLanguage.Not surpris

ingly, there is a general tendencyamong
culturally Deafpeoplenot to usespeech
and to use only limited mouth move-
merits. As author Carol Paddenexplains
in her essayentitled "Culture of Deaf
People":

Since speech has traditionally been
forced on Deafpeople as a substitute
for their language,it hascometo repre
sentconfinementanddenial ofthe most
fundamentalneedof Deaf people: to
communicate deeply and comfortably
in their own language. Deaf people
often distrust speechcommunication
for this reason.

Criminal justice proceedingstend to be
stressful times under the best of cir
cunistances,particularly for defendants
andwitnesses.Forthis reason,aswell as
for the legal and ethical reasonsdis
cussedinourfirst article, it is imperative
that the criminal justice systemprovide
deaf defendantsand witnesseswith the
means to communicate in their desired
language and mode. For a judge to re
quire that an interpreteruse English-
basedsigning with a deafperson prefer
ring ASL would be as unfair as if the
judge required that a French defendant
hear testimony in French words
presented in English word order. The
grammarandword order of ASL is very
different than the grammar and word
order of English, just as French and
English differ greatly in their grammar
andword order.

As we stressedin our first article, it
shouldnever be infenedthat a deafper
son with a preference for, or greater
fluency in, AmericanSign Language is
less intelligent than a deafpersonwho
communicates via signed or spoken
English. To make such an assumption
would belike saying that all personswho
speak French are less intelligent than
those who speakEnglish. At the same
time, however,it should not be forgotten
that deafnessis a condition which can
andoftendoescauseexperiential deficits
within an individual. Much of the learn
ing acquiredby hearingpeopleoccurs
through "passive" or "incidental" ex
posure to auditory information around
them-human voices, radio, television.
Becausedeaf people do not have this
advantage,they may have"knowledge
gaps" in appropriate courtroom etiquette
and other areas which are in no way
related to a lack of innateintelligence.
Like hearingpeople, deaf individuals
span the entire range of human intel
ligence and, like the hearing, they are
entitled to justice under the law regard
lessof their level of intelligence.

Partly becauseof this "experiential"
deficit, eventhough more deafpersons
arebecoming aware of their legal rights,

many arestill not. Another factorwhich
influences this is that often, schools do
not spendadequatetimeeducating deaf
students about these rights. Somedeaf
peoplehave heard of Section504 and
realize that it is beneficial to them, but
still donot understandits basiccontents.
Therefore regulations werepromulgated
to ensurethat agenciesobligatedto com
ply with thelaw makeattempts to inform
handicappedpeopleof thoserights.

NEW GENERAL SIGN
LANGUAGE CERTIFICATIONS

The national Registry of Interpreters for
theDeafRU is the only nationalcer
tifying body for sign language inter
preters. RID offers a varietyof certifica
tionswhich canbevety confusingto lay
persons.We will beginby discussingthe
general certificates, starting with the
newest.First, is the Certificate of Inter
pretation Cl, holders of which have
demonstrateda minimum levelof skill in
interpreting from spoken English to
American Sign Language ASL and
from ASL to spokenEnglishvoiceinter
preting or "reading" the deaf person’s
signs.As previously mentioned,ASL is
a language distinct and separatefrom
English with its own syntax and gram
mar. The secondnew certificate offered
by RID is the Certificate of Translitera
tion CT. Holders of thiscertificate have
demonstrateda minimum levelof skill in
interpreting or rather "transliterating"
from spokenEnglish to anEnglish-based
sign systemand viceversa.Thosewho
hold both certificates are said to have
CT/CT. Since the vast majority of cer
tilled Interpreters In our stateholdcer
tification under the old system-cer
tification which Is still valid-please
readon.

GENERAL SIGN LANGUAGE
CERTIFICATIONS UNDERTHE

OLD SYSTEM

Certificationsunder theold RID evalua
tion systemwerebasedonpercentagesof
accuracy.First, a ComprehensiveSkills
Certificate CSC holder is an individual
that demonstrated75%accuracy in four
categories...interpreting spoken English
to ASL and viceversaandtransliterating
spokenEnglish to anEnglish-basedsign
systemand vice versa. Jndividuals with
Cl/CT,CSC, or IC/TC aremore versatile
than those who specializein one or the
otherASL or English. The secondcer
tificate offeredundertheold systemwas
Interpretation Certificate IC and the
third was Transliteration Certificate
rC. Thosewhohold both IC andTC are
said to have IC/TC. The accuracy re
quirements for holdersof an IC anda TC
were less stringentthan thoseof a CSC.
Try not to confusethe old IC, TC, IC/TC
with the new CL CT, or Cl/CT. To be
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honest,it is evenmindboggling for those
in the interpreting profession. The fol
lowing diagram illustrates the certifica
tion hierarchy in the old system which
takes into accountaccuracyrequirements
andversatility:

I csc
ICITC

IC TC

To furtherconfuseyou, deaf individuals
can obtain certification from RID also.
They aretestedontheir ability to under
stand ASL and an English-based sign
system. They are generallyused with a
hearing interpreter as an "intennediary"
or "relay" interpreter asmentionedelse
where in this article. These deaf in
dividuals who hold RID certificationare
frequently partof the teamthat evaluates
other candidatesfor RID certification.

Also under the old system, there was a
certificate called a Master Comprehen
sive Skills Certificate MCSC which
was awarded to personswho held a CSC
for at least four years and who met the
standardsof a CSC at a highercompeten
cy level.

SPECIALIST CERTIFICATIONS
UNDER THE OLD SYSTEM

The specialistcertificates underthe old
system were awarded to CSC holders
who had the specializedskill to qualify
for standardsfor interpretingin the area
of specialtyin which they were seeking
certification.These were the Specialist
Certificate: Performing Arts SC:PA
and the Specialist Certificate: Legal
SC:L. Holders of the SC:L had to hold
a CSC for at least three years.To our
knowledge,there areno MCSC, SC:PA,
or SC:L holders in our state.

ORAL CERTIFICATIONS UNDER
THE OLD SYSTEM

Therearethree oral certificatesunderthe
old system.The first is Oral Interpreter
Certificate - ComprehensiveOIC-C.
Holders of thiscertificate havethe ability
to paraphrase/transliterateaspokenmes
sage with or without voice and with
natural lip movementswith hearing im
paired personsandunderstandthespeech
and/ormouth movements of a hearing
impairedpersonandrepeatit exactlyor
in essencefor thebenefit of a third per
son. The secondoral certificate is Oral
Interpreter’°Certificate - Spoken to
Visible OIC-S/V. Holders of this cer
tificate have the ability to

paraphrase/transliteratea spoken mes
sage with or without voice and with
natural lip movementswith hearing im
paired personsand possesslimited or
minimal skills in understanding the
speechand/or mouth movements of a
hearing impaired personand repeat it
exactlyor in essencefor the benefit of a
third party. The third oral certificate is
Oral Interpreter Certificate - Visible to
Spoken OIC-V/S. Holders of this cer
tificate have the ability to understandthe
speechaxid/orlip movementsofa hearing
impairedpersonandrepeatit exactlyor
in essencefor the benefit of a third per
son.

In our state,oral interpretersareextreme
ly rare.Even so, for a legal situation it is
critical to secureskilledoral interpreters.
It maybenecessaryto work very closely
with the interpreter especially an oral
interpreter to determine datesthat helshe
is availableto interpret legalsituationsin
which interpreter servicesareneeded.

MATCHING INTERPRETERSTO
CLIENTS

From the infonnationpresentedabout the
different categoriesof deaf individuals,
as well asonthe different types of skills
which various interpreters possess,we
canmake the following assumptionsof
whct type of interpreters or other com
munication assistancean individual in
any of thecategoriesis likely to need:

1. Orallsts.-are likely to need an oral
interpreter.

2. American Sign Language ASL
Users-anASL interpreter.

3. Usersof American SignLanguage
and English Blllnguals-anASLm
terpreterif the deaf individual is more
comfortable with ASL; a transliterator
if the deafpersonis more comfortable
with English-based sign. Note: You
may havenoticed that The Red
Notebook’sdescription of bilinguals
states that they "use Pidgin Sign
EnglishandASL." PidginSignEnglish
isgenerallyunderstoodtobeASLsigns
presentedin Englishword order.

4. MinImal LanguageUsers-maybe
served by one interpreterwith ex
periencein dealing with deafpersons
havingminimal languagesidils, or may
require the services of two inter
preters-adeaf interpreteracting as an
"intermediary"interpreterbetweenthe
deafpersonand a hearinginterpreter,
and a hearing interpreterwho "com
pletes" the relay of information be
tweenthe deafinterpreterand the hear
ing personspresent.

5. DeatenedAdults-an oral inter-

preterif the deaf indivkdual does not
know or usesignlanguage;a certified
transliteratorifthe clientdoesnotknow
and prefer sign; appropriateassistive
technology for any client who can
benefit from its use.

6. HearIng Impaired Elderly-
speechpresentedin a naturalway, but
a little more slowly thanusual, may be
helpful to elderlyhearingimpairedin
dividuals. Since some repetition and
paraphrasing may be necessary,
patienceis also important.

7. Hard of Hearing Individuals-as
sistive listening devicesand/oranoral
interpreter.

Jn all caseswhere an interpreteris being
used,it is desirabletohavetheinterpreter
becloseto, andinplain viewof, thedeaf
individual being served.It is generally
desirable that the interpreter be posi
tioned as closelyaspossibleto the hear
ing speaker,so that thehearingspeaker
andthe interpretercan"becomeone," as
muchaspossible,in themind of thedeaf
viewer. In cases where the deaf in
dividual is "listening for himselt" via
speechreadingand/orassistivelistening
devices,it is likewise importantfor the
speakerto be positionedcloseto, andin
full view of, the deafindividual.

DANA PARKER
DAHLIA HAAS
KentuckyCommissionon the Deaf and
HearingImpaired
BrightonParkMall
VersaillesRoad
Frankfort,KY 40601
502 564-2604

Dah1iaHaasworkas Information Coor
dinator for the KY Commissionon the
Deafand Hearing ImpairedKCDHI in
Frankfort. The mother of a deafhigh
schooler, she holdsa BA. andMA. Ed.
in SpecialEducation of theHearing Im
pairedfromEastern KY Universily.

Dana Parker works as Interpreter Ad
ministratorfor KCDHJ. Sheholdsa B.S.
in Speechand Heari,zg Scienceand an
M.S. in Deaf Educationfrom Lamar
University in Beawno,U, TX. She also
holds an InterpretafionCer4ficate IC
and a Transliteration Cer4ficaeIC
from the Registryof Interpretersfor the
Deaf.
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Doubts Riseon Children asWitnesses
ResearchersQuarrel Overthe SuggestibilityofYoung Minds.

An article of faith among many
authorities investigatingsexualabuseof
children, that "they do not make these
thingsup," is comingunderfire assome
researchersfmZI that young children can
be readily influenced by thosewho ques
tion them.

The debate hingeson just how suggest
ible young childrenare.The issueis cm
cial in thousandsof cases.

But there havebeenfew scientific studies
on the subject, and most involved in
nocuoussituations. Only within the last
two years,for example,have researchers
sought to study situations in which a
young child is called upon to remember
unusual actions of an adult stranger.
Many oftheseprojectshave reachedcon
tradictoxy conclusions.

At thecenterof the legaldisputeare the
interview methodsusedwith veryyoung
childrenby investigators,usuallypolice
officers or child abuseworkers.Oneof
the most common, in which childrenare
askedto show what happenedto them
using anatomically explicit dolls, is
undersharplegalandscientific attack.

Another method, in which researchers
closely analyzethe accountschildren
give, is put forward as a substitute, but
advocatesof the dolls say this methodis
alsoflawed.

The scientific debate is complicated,
forensicexpertssay, by the fact that the
doll methodtendsto elicit more accounts
of abuse while the statement analysis
methodis less likely to produce a con
clusionby theinterviewerthat abusehas
takenplace.

Many researcherscomplain that theissue
hasbecomesoemotionallychargedthat
it has begun to bias experimentsand
reviews of scientific literature,par
ticularly amongscientistswho offer ex
pert testimonyfor prosecutorsor defen
dants.

"Onceyou get involved you tendto be
comeanadvocate,"saidStephenCeci,a
psychologist who studies the sugges

tibility of childrenat CornellUniversity.

Elizabeth Loftus, a psychologist at the
University of Washington who is an ex
pert on eyewitnesstestimony,said, "It’s
becomean emotional issueof defending
the child versus protecting innocent
defendants,and it’s creeping into
people’sscientific objectivity."

Adding to the confusion is the fact that
thestudiesthat aremostdirectly relevant
to sexual abuseof children have been
conductedonly in the last year or two,
andmost of thesehaveyet to bepublish
ed. Many will appearin "The Sugges
tibility of Children’s Recollections," to
be published early next year by the
AmericanPsychologicalAssociation.

A studycommissionedby the National
Center on Child Abuse and Neglect
found that 155,000caseswere reported
in 1986, the most recent year for which
national statistics are available. But be
cause most casesare not reported,the
actual prevalence is probably 6 to 10
times that number,said David Finkeihor,
director of the Family Research
Laboratory at the University of New
Hampshire.

But studieshave also found that many
chargesof sexualabusearefalse, espe
cially thosemadeindivorceandcustody
battles. A 1986articlein TheJournalof
the American Academy of Child
Psychiatryfound that amongallegations

of sexualabusemade by childrenin cus
todydisputes,36% were false.

"In such casesone parent, usually the
mother,becomesconvincedtheother has
takensexuallibertieswith a child, whois
then encouraged to repeat the accusa
tions," said Spencer Eth, a child
psychiatristat theUniversity of Califor
nia at Los Angeles. Those making the
first, often crucial investigation of pos
sible sexualabusemusttread a fine legal
line betweencoaxinga coherent account
from a youngster,who may not have
words or an understanding of what went
on,andaskingleadingquestionsthat will
contaminatetheaccountsothat it cannot
be usedasevidence.

In an importantstudyby Karen Saywitz,
a psychologist at U.C.L.A., and Gail
Goodman,a psychologist at the State
University of NewYork at Buffalo, not
yet published, the researchers inter
viewed 72 girls 5 and 7 yearsold after
routine physicalexaminations,which for
half of them included vaginal and anal
exams. The girls were first asked only
whathappened, thenthey were askedto
show what happened by pointing to
anatomically explicit dolls. Finally, the
researchersasked,"Did the doctor touch
youhere?" whilepointing to genitalareas
on the dolls.

Just eight mentionedthe vaginal exams
in their free recall, and another six
showedit spontaneouslywhentheywere
given the dolls and asked to tell what
happened.But when askeddirectly about
the genital areaof the doll, 31 of 36 who
had the examconfirmed it.

None of the other 36 girls who did not
have the vaginal examsclaimedthey did
until they were asked directly about it
with the doll. At that point, threeclaimed
theyhadvaginalor analexams,including
one whomade up the detail,"the doctor
did it with a stick."

The experimentshowsthat "if youdon’t
ask you very likely won’t fmd out," Dr.
Goodman.But it also shows that if an
interviewer does ask such questions,
"you may getsomefalsereports."
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On the other hand, other recentstudies
showyoung childrento be more highly
susceptibleto leadingquestionswhenthe
intervieweris persistent.Typical of these
is a study reported by Alison Stewart-
Clarke,a psychologistat theUniversity
of Californiaat Irvine, at the 1989meet
ing of theSocietyfor Researchon Child
Development.

Her study involved 75 children4 and6
years old and a man who cleanedthe
room while they watched. At one point
he picked up a doll and cleanedit. In a
later interview, the interviewer told some
of thechildren that shesuspectedthat the
manhad actuallybeenplaying with the
doll, not cleaning it.

A quarter of the childrensaid the man
was playing, not cleaning, at the first
gentlesuggestionby theinterviewer. But
the interviewerbecamemore accusatory
andpersistentandby the endof the most
pointed questioning,all but two of the
children were completely swayedto the
interviewer’sversion.

Studieslike Dr. Goodman’shavebeen
seized upon by prosecutors seeking to
show that childrenareunlikely to fabri
cateclaimsof sexualabuse,while studies
like Dr. Stewart-Clarke’s havebeencited
by defenselawyers who want to show
that youngchildren’s memoriesareeasi
ly influenced by adults.

Critics charge that the anatomically ex
plicit dolls are too often used before
children make anymention of sexual ac
tivity, possibly leadingthem to talk about
sexualactsthat did nothappenbut which
thenbecomefixed in theirminds.

For instance,theSeptemberissueof The
Journal of the AmericanAcademyof
Child and AdolescentPsychiairy reports
a studywith 223 children2 to 5 yearsold
who had notbeeninvolvedin anyknown
sexual abuse.Whenshown the explicit
dolls, 6% of the children played with
themin a way that would suggestsexual
activity, which is oftentaken asa signby
investigators that a child has been
abused.

On theotherhand,many child therapists
argue that the dolls are a valid way to
draw from young children accountsof
actsthey may nothave words for or are
too timid to describe.

The conclusion by Mark Eversonand
Barbara Boat, psychologists at the
University of North Carolina Medical
School, is that the dolls "arenot overly
suggestiveto young, sexually naive
children,butareuseful" in assessingex
posureto sexualactivities.

In responseto theneedfor a more objec

tive interview method, the National Jn
stituteof Child HealthandDevelopment
has begunto study an alternative. The
method, called "statement validity
analysis," hasbeenusedformorethan30
years in Germancourts,andmore recent
lyin Sweden.

In this technique, interviewers
scrupulously try to avoid leading ques
tions while they encouragechildren to
tell about what happened.The account is
then analyzed for internal clues to its
truthfulness,like thepresenceor absence
of vivid detail.

Suchdetailslendcredibility becausethey
give a specific, realistic context for the
subsequentevents,while fabricated ac
countstypically donotmention whatwas
goingon apart from themolestation.

In the national study, investigators in
Phoenix,KansasCity, NewOrleansand
Marion County,Fla.,arebeingtrainedin
the technique. Prosecutors in these lo
calesarethenselectingvideotapesof sex
abuse interviews and dividing them ac
cording to whetherguilt waslater proven
or refuted in court.

The tapes will be sent to trainedscorers
in other cities who will evaluate the
children’stestimonyfor 19 clues to truth
fulness.The analysisby the scorerswill

then be comparedwith actual outcomes
to determine thevalidity of the approach.

The method has fared well in two un
published pilot studiesreported last year.

But some researchers question the
quality ofthepilot studies."Most defense
lawyers say you should ask only open-
ended questions, while the scientific
literatureshowsyou get very little infor
mation from young children with open
questions like, Tell me what hap
pened," which areusedin the statement
validity method,saidDr. Goodman.

Some forensic psychiainstsalso object
that statementvalidity analysis isbiased
againstchild witnesses.

"The statement validity analysisseems
designedto discredit the child’s account
of sexual abuse,"said Dr. Eth. "I tend to
believe the child in such cases. Any
evaluation for sexual abuse starts and
endswith what the child says,especially
it if is saidspontaneously,andthere is no
obviousmotive for lying."

DANIEL GOLEMAN
The NewYork Times
November6, 1990

Copyright © 1990by theNewYorkTimes
Company.Reprintedby permission.

DO YOU NEED AN INDEPENDENT

FINGERPRINT ANALYST?

CONTACT:

LATENT PRINT ANALYSTS

qf /cPUC7cf,
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JESSEC. SKEES
SARA E. SKEES

3293LucasLane
Thinkfart, ntucky 40601

co2 69c-4678

ProfessionalsServingProfessionalsto theMinute Detail
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ASK CORRECTIONS
Sentencingin Kentucky

SECTION 13,
KENTUCKY CONSTITUTION
No personshall, for the sameof-

1 fense,be twiceput in Jeopardyof
his life or limb, nor shall any
man’sproperlybetakenorapplied
to public use without theconsent
ofhis representatives,andwithout
just compensationbeing pre
viouslymadeto him.

TOCORRECTIONS:

My client’s paroleeligibility date on his
murderconviction wascalculatedunder
KRS 439.3401,requiring the service of
fifty percent 50% of his 30 year sen
tencebeforebecomingeligible for parole
consideration. In accordance with the
recent decisionof the SupremeCourt of
Kentucky, is the Corrections Cabinet
going to recalculatehis parole eligibility
as 12 yearsto servefor parole eligibility?

TOREADER:

In accordancewith the Opinion of the
SupremeCourt ofKentucky,Juan Offuu
v.Commonwealthof Kentucky,the Cor
rectionsCabinet is going to recalculate
the paroleeligibility dates of those in
dividuals who were convictedof Capital
Offensesof Murderand/orKidnapping
committedafterluly15,1986andreceiv
ed a sentenceof a term of year. These
individuals will be given 12 years to
serveforparoleeligibilityinsteadof 50%
of thesentenceimposed.

TOCORRECTiONS:

I have beenaskedby a client who is now
on parole what is the procedurefor res
torationof civil rights. Could you please
advise?

TOREADER:

To be eligible to apply for restoration of
civil rights your client must meet the
following criteria:

a. has received a final dischargefrom
parole;
b. the sentencehasexpired;
c. there areno pendingcharges;and
d. all fines havebeenpaid.

An application for restoration of civil
rights canbe obtained from anyProba
tion and Parole Office or by writing:
Deborah Smith, Community Services
and Facilities, Corrections Cabinet,
Room 514, State Office Building.
Frankfort,KY 40601.

The completed application is then
returned to Community Services and

Facilities. The addressis also indicated
on the application. The $2.00 fee for
processingmust be returnedwith the
completedapplication.

KAREN DEFEW
CorrectionsCabinet
OffenderRecordsAdministrator
State Office Building, 5thFloor
Frankfort,KY 40601
502 564-2433

Our December,1990Advocatefeaturear
tide, Making Peaceby Hal Pepinsky,Vol.
13, No. 1, Dec. 1990 at 5, made the point
that the common percepticiiof crime often
is not based on reality. The following
December,1992LexingtonHeraldarticle is
an interestingexampleof this:

SURVEY: EMPLOYEES
OUT-STEALCUSTOMERS BY

SEVENTIMES

Employeescaughtstealingtook seventimes
as much per personin 1989 as did 93% of
the customersapprehendedfor the same
crime,accordingto a new survey.

The reportfromErnst &. Young showedthat
theaveragerecovelypercustomerwa$196
but soaredto a recoveiyaverageof $1,350
for theemployee.

"This is not a front-doorlback-dooriuue"
the swveysaid.ha]sosaidretailersreported
45% of the thefts were detectedat the cash
register.

Commonploys includeringing upa iale and
then voiding u, doing a telephoneremrn and
underchargingfriends for merchandise.
Only 10% of the thefuweredetectedin the
itock azea,saidthesurvey,cospcxuoredby
the InternationalMassRetail Association.

This regular Advocate column
respondstoquestionsaboutcalculation
of sentencesin criminal cases.Karen
DeFew is the CorrectionsCabinet’sOf
fenderRecordsAdminisirator.For sen
tencequestionsnotyetaddressedin this
column,call KarenDeFew, 502564-
2433 or DaveNorat, 502 564-8006.
Sendquestionsfor thiscolumnto Dave
Norat, DPA, 1264 Louisville Road,
Frankfort,KY 40601.
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The Kentucky Department of Public Advocacy’s

19th ANNUAL PUBLIC DEFENDER CONFERENCE
June2 -4, 1991 at Covington’s Quality Inn Riverview
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Ed Monahan
1264Louisville Road,Frankfort,Kentucky40601,502 564-8006

Thelargestyearlygatheringof Kentuckycriminal defenseattorneys
OpenOnly to CriminalDefenseAdvocates.

I

Featured Presenters
CHARLES OGLETREE, HarvardLaw schoolprofessor,former D.C.public defender
DR. THOMAS D. CLARK, Deanof Kentucky Historians
ANDREA LYON,Director, Illinois Capital ResourceCenter
ROGER DODD, Georgia’s criminal defenseattorney
PAULA M. RAINES, Lexington lawyer and psychologist
JAMES CLARK, Clinical socialworker, U. of K. professor
THOM ALLENA, Trainer, alternatesentencingconsultant, former public defenderinvestigator
FRANK W. HEFT, Jr., JeffersonCountypublic defender,chiefappellateattorney
MARTIN PINALES, Ohio’s criminaldefenseattorney
VINCE APRILE, DPA General Counsel.

Celebrating the 200th anniversary of our U.S.Bill ofRightson December15, 1991
Celebrating the 100th anniversary of our KY Bill ofRightson September28, 1991
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FUTURE SEMINARS

ICOPA V

The Fifth InternationalConferenceon PenalAbolition ICOPA V is a place where reformers,activistsand academicianscome
together to engagein dialogue,and to createa greaterunderstandingof whatwe cando about crime, other that imprisoning and
punishing offenders. Cnine andpunishmentarea form of civil war. TheFifth Conferencewill bring together thepeopleandgroups
representingthe international civil peacemovement.ThisConferencewill be heldMay21 - 25, 1991 in Bloomington, Indiana. For
more information,contact Hal Pepinskyat Criminal Justice Department, IndianaUniversity, Bloomington, Indiana47405,812
855-9325.

KACDL Defenseof Drug CasesSeminar
Monday,April 8, 1991
Hyatt Regency,Lexington,KY
502 244-3770
Featuring Judy Clarke, director of widely acclaimedSanDiegoFederalDefenders.

NCDC Trial Practice Institute
June 16-29,1991
July 14 - 27, 1991
Macon, GA
912 746-4151
The preeminentNational trial practice institute.

19thAnnual Public Defender Conference
June2-4,1991
Quality Inn Riverview
Covington,KY
502 564-8006
FeaturingHarvard’sCharlesOgletree,Georgia’sRogerDodd, Chicago’sAndreaLyon, UK’s Dr. Tom Clark and a simultaneous
investigator advancedinterviewing workshop for investigators,paralegalsandsentencingspecialists.

DPA Death Penalty TriaIPiactlceInstitute
November3 - 8, 1991
KentuckyLeadership Center
Faubush,KY
606564-8006
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