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this 200th anniversaryof our Bill of
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federal funds to prosecutorswhile
public defendersreceivenone.A ho!
low tribute to individual liberties.
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THE ADVOCATE FEATURES
Gary E. Johnson

On March 4, 1991, I met with Gary
Johnsonin his homein Lexington. He is
currently on a medical leavefrom DPA
due to a deterioratinghereditary car
diovasculardisease.

In Dec. 1984,whenhehadhis first heart
attack,Garywasin privatepractice.He
decidedif he was lucky enoughto be
given additional time, he was going to
use it to work on somethinghebelieved
in - public defenderwork.

In 1988,while at theMoreheadoffice,he
hadsignificanthealthproblemsandbe
cameunable to try cases,so he "plea
bargained"with his doctor to do appel
late work. The move to Franklort has
beengood.He enjoysworking asanap
pellateattorneyandhaslearnedthat the
skills that he’d used at trial were "fully
transferable"to appellatework.

A maverick,a dynamic lecturer, some
times controversial, an advocatetrue-
born, Gary shareshis thoughts on a
processhe’s beeninvolved with as a
public defenderfor thelast 15 years.

Education: Alice Lloyd College, two
yearsundergraduatestudy.Onesemester
as an exchangestudent at Oberlin and
onesemesterat UK. He finishedhis un
dergraduatework at BereaCollege in
ommunicationwith theaterasaminor.

Employment history: Worked as a
public defenderadministrativeintern in
Januaryof ‘73 when theoffice wason
Leawood Drive and had only four
lawyers, Tony Wilhoit, Dave Murrell,

Bill Ayer and Paul Isaacs, one inves
tigator, Les Mahoney, and two
secretaries.Garyworkedprimarily with
DaveMurrell, who is blind, driving him
to study PD operationsall over theeast
ern half of theUnited States,from New
Orleansto Boston.Aside from learning
aboutother public defender systems,
they attendedtrials. Gary also was
Dave’s"eyes" attrial. Watchingthetrials
got Garyhookedon trial practice.

Law School:In thefall of ‘73, Garywent
to UK while continuingto clerk for the
office full-time. He waspartof a group,
along with Dick Burr and others, that
createda NationalLawyersGuild Chap
ter which had been termed by Mc
Carthyites as the legal arm of the
AmericanCommunistparty.Theychal
lenged the requirementthat freshman
couldn’twork, andthatsecondandthird
year studentscould only work 20 to 30
hoursaweek.Gary arguedthatashewas
poorhe couldnot attendlaw schoolun
lesshe wasallowed to work.

Background: Clients he dealt with had
a similiar backgroundto his.

Gary grew up in Floyd County. His
grandfatherwasadeputysheriff whowas
twice broughtup on murdercharges.He
describedhis grandfatheras an "enfor
cer"for thecoalcompany,who protected
companyinterestsduringtheunionwars.
All of his uncleswereunion men.Two
uncleswerekilled in themines.Onewas
shot and killed in an union related gun
battle in Wheelwright.

Gary hasnine brothersand sisters,all
living. Gary is the sixth child, the last
boy. Gary said hepickedup a lot ofjury
selectionskills watchinghis fatherwork
thechurchcrowdon Sundaybeforeser
vice. His fatheris aretired SouthernBap
tist ministerandcoal miner.

In the coal camp in EasternKentucky
wherehe grew up, manypeoplespenta
coupleof yearslockedup by thegovern
ment. The first job he ever hadmaking
moneywasas a 10-yearold writing let
tersfor his neighborto herhusbandwho
was in the federal penitentiary for

making moonshine.She let him "back
her letters"to herhusbandwho alsohad
someonein the penitentiarywriting his
lettersto her.

His backgroundgavehim a healthydis
respectfor the law as it is "corrupt and
designedto protectmoniedand proper
tied people."He neverneededacoursein
sociology,given hisUMW background,
to learn that the governmentexploits
peoplewhocan’t protectthemselves.

Clients: The favorite part of criminal
defensework for Garyis his relationship
with his clients. Frequentlythey’vehad
keenerinsight into thepolitical forcesat
work that weregoing to decidewhether
they go to prison or not, than he did
himself and while theirsmay not be as
sophisticatedas his analysis, frequently
it wasmoreaccurate.

Clientsalsokepthim "honest."Lawyers
have to deal with their ego. He said
spendingtime with clientskeptonefrom
getting "the big head"by remindingthe
lawyerwhoselife wasat stake.It’s easy
to avoidpitfalls andtraps,suchasbecom
ingstuckonone’sown voiceorpersonae,
whenyou realizewho will haveto do the
time in prison.

For threeyearsin law school theytaught
him that a lawyerhadto be distantfrom
theclients,butGarysawthatasanarmor
that lawyers useto keep from getting
wounded.While it maylessentheimpact
on thelawyer, it doesthe clients no ser
vice. He says,"if clientscan’ttouchyou,
they can’ttouchanyoneelse."

GARY E. JOHNSON

During thepast few yearsthat I havebeen
Gary’ssecretary,Ihaveseenadedicationto
his clients that goesfar beyondthe call of
duty. Garyhasneverdonean appealatface
value.Healwayskeepsdiggingandprobing
until he finds a discrepancyin thecaseto
investigateandpursue.Gary’sclientscould
not possiblyrealizehow fortunatetheyare
to haveGarygoing thatextramile for them.
Theonething that I admiremostaboutGary
is his drive. He nevergivesup on anySitua
tion whetherii is something personal or
professional.We can all learnfrom that.

KATHY COLLINS, Legal Secretary
FrankforcOffice

GaryJohnsonhasbeen an essentialpanof
theDepartmentof PublicAdvocacy from its
beginningsas:anundergraduateintern,alaw
schoolintern,a trial attorneyandan appellate
attorney.His commitmentto his clientsis an
inspiration to all of thosewho have hadan
opportunityto sharethis work with him. This
commitmentis equaledonlyin hisdedication
to his colleaguesandthedemandfor excel
lencein theserviceof ourclients.It is proper
thatwehonorhim becausehe hashonoredus
with his work and ideals.

PAUL F. ISAACS, Public Advocate
FrankfortOffice
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In the late70s,herepresentedanIranian
student.This wasatthetime thehostages
were taken.The Iranian student hadan
unusualname that was hard to pro
nounce.Peoplelaughedatthenameasif
it were ajoke. Gary wentto thejail and
practicedsaying theclient’s namecor
rectly.At arraignment,thejudgecouldn’t
saythe nameso he spelled it into the
record.Gary arguedthat thejudgesayit.
Garyrepeatedit until thejudgecouldsay
thename.Whenheinsistedthattheclient
be treatedwith dignity, it changedthe
wholeatmosphereof thecase.

CaseControl: Frequentlyattorneysand
clientshaveaproblemas to whocontrols
thecase.Thoseproblemsoccur in direct
proportionto how muchtime andenergy
the attorney is willing to give to the
client. Gary gets to know the client so
well andtheclientknowshim so well that
decisionsbecomemutual andnotfar off
themark from whatis mosteffective in
thecase.A lawyer looking atwho should
makethe call is missing the point. The
realproblemis therelationshipwith your
client, not whethersomethingshould or
should notbeused.

Training: He doesn’t understand
people’sresistanceto training - it’s anti-
intellectualism,and the ones that com
plain mostaretheoneswithouttheskills.
He’s neverheardanexperiencedlawyer
complain about training. Every private
institution and businesshas intensive
technicaltraining.Hedoesn’tunderstand
why it’s anon-goingdebatein thedepart
ment. Further,Gary feelsthat attorneys
ought to beinternedas physiciansare.

Juries:Garysaidwith jurieshestroveas
hardashecouldto bedisassociatedfrom
being a lawyer. He hasnever beena
"goodold boy" andheneverwantedto
be one - peoplewill respectcompetence
more than trying to get along. He saw
himself as being more credible with
juriesbecauseof that.

Direction the office should take: The
nextstepis for field officesto bebrought
into theprocessof governinganddirect
ing the agency.We now have thetech
nology andmeansto pull lawyersin the
field in on decisions.It is not happening
at present.

Ontheonehand,thereis still a"themand
us" mentality. The leadershipin Frank-
fort needsthe front line experienceon
how to deliver service,as they for the
mostpart,haveno conceptof whatbeing
apublicdefenderis, asthey’venevermet
clients,andareensconcedin essentially
bureaucraticjobs. They needto get out
andseewhat’sgoingon in thefront lines.

On the other hand, there is a veil of
secrecythat the field offices use to
protect their activities that Franklort
doesn’tperceive.Thereshouldbeamore
democraticprocess,andthepeoplewho
actually have to deliver the services
should havemoreinput in directing the
agency.

Death row: Gary said we arecurrently
not meetingtheneedsof menon death
row aswe don’t haveapermanentcapital
litigation experton therow either daily
or evenweekly.

Fee Cap: Sometimeago a group of
public defenderspredictedthat if capital
punishmentdidn’t end, it would soon
consumeDPA and our resources.Field
offices in the state are currently short-
cutting other work to bearup under the
load of doing capital work. It’s a
"Hobson’s choice." Again, it is not
"benign neglect" that we arenot ade
quatelyfundedto meettheneedsof capi
tal defendants.Weneedto enlist thehelp
of theprivatebar to getfunding to pro
vide adequateservices.Garyhasagreat
dealof regretthatwhile in privateprac
tice, he did capitalcasesfor KevinMc
Nally. At the time he felt good about
doingthat work,charginglittle or nofee,
butthatonly madetheproblemworse.He
admiresthework ofKACDL andcourag
eouspeoplewho sayif you’re going to
inflict capital punishment,you have to
provide an adequatefunding for that
defenseand stop propping up a system
that would otherwisefall. He calls for
attorneysto strike, as any other labor
organization,if there’sno change.

Capitalcases:Thedeathpenaltyreflects
a falseanswerto a lot of problemsin our
civilization. It givesfalsehopethat we
are doing something about the worst
problemsin oursociety.

Defendantsarenot given a reasonable
amount of time to preparebecause
prosecutorsand judges know that it’s
easierto imposecapitalpunishmentif the
defendantis unprepared.Again, it’s by

design,not benignneglect. A "rush to
trial pandersto the interestgroup ele
ments,not fairness."

Funding: I don’t believe the lack of
fundingfor poorcriminal defendantsis a
benignneglect.Neglectis amisnomer-it
signifiesno intention.This is deliberate.
It isn’t without intentionthatwith all the
recovereddrug money that is being
passedout to agencies,noneis going to
defenseservices.It doesn’ttakeagenius
to figure out that if the public defenders
officehasadequatestaffandfunding, the
statewill have’a hardertime incarcerat
ing poorpeople.

Good public defenders:Gary said the
commonthreadin public defenders,that
is good public defenders,is the sen
sitivity for the fallibility for humanna
ture, a doseof healthy mistrust of the
powerof governmentto be fair, andthe
willingness to takepersonalandprofes
sionalrisks on thebehalfof others.

Theotherconsistenttrait of agoodpublic
defenderis their ability to form defense
teams that includes paralegals,
secretaries,investigatorsandclients.The
staff of a public defenderoffice is the
muscleoftheeffort. Thedaysofthe"lone
ranger"lawyers aregone. Recognizing
the contribution of other advocates
bringsbetterrepresentationfor theclient.

Ethics: Gary said no one should feel
badly aboutconsideringhow aggressive
advocacymight affect other aspectsof
their practice.Thatconsideration,how
ever,shouldlastonly for 30seconds,then
end. If you’re not able to resolvethat
questionimmediatelyandtakewhatever
actionyou needto taketo thebestbenefit
of your client,you’re puttingyour entire
practiceandprofessionat risk andneed
to examineyourselfethically. It is amyth
thataggressiveadvocacywith policeof
ficers or court personnelis held against
you. if you strikehardandfair blowsfor
theclient, you may endup representing
that cop’s relatives. Good work is
respected,evenif it is perceivedas ad
verseat the time.

A defenselawyer has the duty to use
every legal authority in support of a
client’s rights - be that investigationof
bar associationcomplaintsof unethical
behaviorof prior lawyers representing
theclient,prosecutorshavingconflictsof
interest,or exposingperjury by alleged
expertswho testify againstclientsandlie
about their qualifications, or gradesin
medicalschool.He saidit’s up to lawyers
to alsopursuedisciplinaryprocedures.

Advice to young lawyers: Gary said
younglawyersoughtto turn their backs

[CONTINUED ON PAGE72]

Having grown up in a coal camp in Ap
palachia,Garyhasalwaysidentifiedstrongly
with thedispossessed.Foryearshedefended
thesepeople brilliantly in virtually every
county courthousein EasternKentucky.
Crowdswould marvelat thispublic defender
who spokeso forcefully and eloquentlyin
defenseof someof the most viilified and
despisedpeople in thestate.Nojudgecould
bully him, no prosecutorcould intimidate
him. He would notbe silencedaslong ashis
client’s liberty or life was at stake.No case
wasimpossible,no client unsalvageable.I
learnedmorefrom him thanany attorney I
everworkedwith.

NEAL WALKER
Loyola DPResourceCenter
NewOrleans,LA
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The Kentucky PenalCode
A Timefor Reexamination

"Our presentcriminal law isaproduct
of historical accidents,emotionalover-
reactions, and the comforting political
habit of addinga punishment to every
legislative proposition." 1

Almost twenty years ago, Professor
KathleenBrickey beganherreviewof the
"new" Kentucky Penal Code with the
abovequotation. At the time, the 1972
KentuckyGeneralAssemblyhadrecent
ly passedHouse Bill 197 creating the
Kentucky Penal Code. As Professor
Brickeyobservedwith thepassageof the
Code". . . the criminal law of Kentucky
wasdragged,screaming,into the twen
tiethcentury."2

Thetwenty-firstcenturyis now looming
largeon the horizon. This yearwe will
celebratethetwo hundredthanniversary
of our U. S. Bill of Rights and the one
hundredthanniversaryof our Kentucky
Bill of Rights. It is only appropriatein
view of this historic occasionthat the
Kentucky Bar pauseto reexaminethe
PenalCode.Many statutoryamendments
andjudicial reinterpretationsof theCode
havedevelopedover thepastseventeen
years.In theauthor’sview, a significant
numberof thesead hoc changesrepre
sent an unfortunatedeparturefrom the
underlying purposeand policy of the
1974Code.

Theoriginal PenalCode was drafted to
be a comprehensivebut highly flexible
codification, a codification that would
fully define all criminal offenses,
eliminate the need for "special legisla
tion" and provide a uniform classifica
tion of crimes. Probation was to be a
primary sentencingoption for a broad
range of offenses.Judgeswere to be
given substantialflexibility in determin
ing theconcurrentorconsecutiveservice
of multiple termsof imprisonment.The
absenceof extreme emotional distur
bancewas intendedto bea statutoryele
mentof theoffenseof intentionalmurder.

That is not the way that things have
*1 workedout,however.Seventeenyearsof

piecemealspeciallegislationandjudicial
reinterpretation,havecreateda Kentucky
PenalCodethatin significantrespectsno

longerrepresentsthe structureor inten
tions of theoriginal drafters. The com
prehensiveand highly flexible sentenc
ingplan of theCodehasbeenravagedby
special legislation that underminesthe
most important elementsof sentencing
discretion.Judicial interpretationhasin
certain instancesrewritten the statutory
elementsof certaincrimes.Many of the
very problemsthe Code soughtto cure
arebackin force, reanimatedby ill-con
ceived,speciallegislation.It may well be
timeonceagain, in the words of Profes
sorBrickey, that thecriminal lawof Ken
tucky is "dragged,screaming,"into the
twenty-firstcentury.

I. THE PENAL CODE:
AN HISTORIC PERSPECTIVE

Thereis anoldmaximthatto knowwhere
youaregoingyou mustfirst know where
you are andwhereyou havebeen. This
observationapplies well in the present
circumstances.It is difficult, if not im
possible,to appreciatetheproblemsthat
havedevelopedin thepresentPenalCode
without at leasta brief understandingof
Kentuckycriminal law asit existedprior
to thecode.

Somenew attorneysmight be surprised
to realizethat theKentuckyPenalCode
is a relatively recent statutorycreation.
TheCodeoriginatedin ajoint resolution
of the 1968 General Assembly that
directedtheLegislativeResearchCom
missionand the KentuckyCrime Com
mission to stud the statutorycriminal
lawofthestate. In 1971, a teamof four
draftersworking undertheguidanceof a
twelve memberadvisory committee
presenteda final draft of the proposed
PenalCode which was presentedto the
1972 General Assembly as HouseBill
197. The proposedKentucky Penal
Codewasthe first completerevision and
codification oçKentucky’s substantive
criminal law. The new Code was a
revision that was sorely neededat the
time.

Kentuckycriminal law prior to theCode
consistedof a patchworkof haphazardly
proliferated penal statutes that, in the
wordsof onejurist, "bristled with incon

sistenciesandincongruities."6Overthe
years, the legislature had randomly
codified most of the common law
criminal offenses.The criminal statutes
were widely scatteredthroughoutthe
revised statutesand poorly indexed.
Eachcriminal statute carried its own
separatepenalty. Many times, this
piecemealcodification of common law
crimeshadled to irrational disparitiesin
thepunishmentfor similar crimes.

Examplesof inequitablepunishmentfor
similar offenseswere common.Forex
ample,petty larcenywaspunishableby a
maximum of twelve months while the
theftof achickenworth two dollarscoul
result in a five year prison sentence.
Carryingaconcealeddeadlyweaponwas
punishableby two to five years of im
prisonment,but reckless shooting into
thebackof anautomobilecarrieda max
imum of twelve months of imprison
ment.

g
Drawing a deadly weaponat a

school, church or on a public highway
carried a maximum of fifty days im
prisonment, while drawing a deadly
weapon inside the platform of an oc
cupiedpassengercoach waspunishable
by twelve months of imprisonment.
Finally, the rapeof a child undertwelve
waspenalizedby a sentenceof life im
prisonmentwith theprivilege of parole,
while the rape of a child over twelve
years of agewas punishableby life im
prisonmentwithout privilegeofparole. I

To remedy these inconsistencies,the
drafters of the Penal Code createda
unified codificationof thecriminal law
"consisting of more than two hundred
and eighty interrelated provisions .

carefullymeshedto achieveinternalcon
sistency with a unified statutory
framework." A majorpolicy underly
ing this unified systemofclassification
andsentencingwasflexibility in sentenc
ing. As one commentatoraptly ob
served, "the draftersof the Kentucky
Penal Code stressedthe importanceof
flexibility in thealternativesavailableto
the sentencingauthority." 12 Automatic
sentencesfor various crimes, without
considerationof alternativessuh as
probation, were to be avoided. The
breadthof thesentencingjudge’sdiscre

FRANK E. HADDAD, JR.
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tiontoimposeprobationwasbroadunder
the code: Any personconvicted of a
crime who had not beensentencedto
deathwas eligible to be sentencedto
probation.14 The liberal useof creative
sentencingtools such as probationand
conditional5dischargewas to be en
couraged. This policy waswell-sum
marizedby one commentatorwho ob
servedthat probationis,

Not a mere gratuity bestowedupon
criminals by lenient or weak trial
judges,probationis a legitimatedevice
for the treatmentand rehabilitationof
offenders;consequently,it shouldbe
given asmuchconsiderationin the sen
tencing decisionas the morecommon
forms of punishment. imprisonment
andfines.

TheCommentaryof theKentuckyCrime
Commissionleft little doubt about the
drafters’intentionson theuseof probe
tion and conditional discharge.The
CommentaryaccompanyingKRS
533.010unequivocallystatesthat,

This sectionprovides encouragement
in severalspecificways.First of all, 1
providesthat probationor conditional
dischargemay be grantedto any of
fender, without regardto the serious
nessof theoffense,unlessthatoffender
hasbeensentencedby a jury to death.
This provision reflects the judgment
thatpowerful andimportantmitigating
circumstancesmay exist even with
commissionof the most serious of
criminal offenses.No reasonexistsfor
denying to the trial court sufficient
flexibility to exercisediscretionary
judgmentastoprobationorconditional
dischargefollowing convictionof such
acrime.

This subsectionseeksto start the
sentencingprocesswith probationor
conditional dischargeas the desired
dispositionwith a movement from
there to a sentenceof imprisonment
only upona finding of someparticular
reasonjustifying the latter. It is to be
acknowledgedthat the trial courtmust
be grantedsubstantialdiscretion in
deciding upon the dispositionof con
victedoffenders.

Thesubstantialdiscretionof thesentenc
ing court to decide the dispositionof
convictedoffendersalsowasreflectedin
otherprovisionsof thePenal Code.For
example, KRS 532.110 as originally
draftedwas intendedto afford thesen
tencing court extensiveflexibility in
determiningwhethermultiple sentences
ran concurrentlyor consecutively.The
Kentucky Crime Commissionin its
Commentaryprovided that KRS
532.110,

[Hias as its underlyingbasis the idea
that a trial court should be given as
muchflexibility aspossiblein provid
ing for the dispositionof an offender.
In this respect,thesectionis consistent
with the generalpolicy of this entire
chapter. Under this provision, when
facedwith thetaskof imposingmulti
plesentences,thecourt is givendiscre
tion to run them concurrentlyor con
secutively.Pursuantto 2, if thereis no
designationas to the mannerin which
the sentencesare to run, theymustrun
concurrently.Thereasonfor this com
binedeffectwasstatedwell in theCorn
mentalyto theNewYork PenalCode:

Therationaleof theserulesof construc
tion is thatconsecutivesentencesought
to betheresultof deliberapactionand
not inadvertenceor rote.

The discretionto imposeconcurrentor
consecutivesentencesapplied even to
defendantswho committed offenses
while on parole. The sentencingjudge
was to have discretion to determine
whether the defendantsnew sentence
was to be served concurrentlyor con
secutivelyto the unservedportion of his
previoussentence.The court was to be
obligatedto designatethe secondsen
tence as consecutiveif it wasto be so
treated.Without thedesignation,thenew
sentenceandtheunservedportionof the
old sentgncewere to be servedconcur
rently. Iv

r IN GERMANY THEY FIRST’
CAME FOR THE COMMUNISTS
AND I DN1 SPEAK UP BE-
CAUSE I WASN’T A COM.
MUNIST. THEN THEY CAME
FOR THE JEWS, AND I DIDN’F
SPEAK UPBECAUSE I WASN’T
A JEW. THEN THEY CAME FOR
THE TRADE UNIONISTS, AND
I DIDN’T SPEAK UP BECAUSE
I WASN’T A TRADE UNIONIST.
THEN THEY CAME FOR THE

1 CATHOLICS, AND I DIDN’T
SPEAK UP BECAUSE I WAS A
PROTESTANT. THEN THEY
CAME FOR ME ... AND BY THAT
TIME NO ONE WAS LEFT TO
SPEAK UP.

ture.AlthoughHouseBill 197 passedthe
HouseonMarch 7, 1972,thesubstituted
bill containedseveralmajorchanges,in
cluding the deletion of the abortion
provisionsandreinstatementoftheexist
ing pre-codeobscenitystatutes.20 The
Houseof Representativesalso modified
the provisions of the Code relating to
culpablementalstates.

Theoriginal draftof theCodeproposed
four mentalstates:

1 intentional,
2 knowing,
3 recklessand
4 criminal negligence.

The House version redesignatedthe
definitionofrecklessconductto bewan
ton conduct and relabeledcriminal
iegligenceto be arecklessmentalstate.

2 Fortunately,the Senatesubstantially
reinstatedtheoriginalversionof the cul
pable mental stateswith only a minor
changesin the labelsused to designate
two of thefour statesof mind.

Such legislative tinkering with the
Code’s was quick to causeconcern
amonglegal scholars.ProfessorBrickey
in herarticleon theKentuckyPenalCode
pointed to the dangers inherentin
sporadic and isolated changesto the
structureof thecode.

A problem which frequently impairs
the effectivenessof a codeis the ten
dency of legislaturesto respondto
public reactionwhennew formsof old
problemssurface.Viewedin isolation
from their proper context, these
problemsgive rise to theemergenceof
‘special legislation’ ,

, 23

In retrospect,ProfessorBrickey’s warn
ing hasproved to be all too prophetic.
Speciallegislationandjudicial departure
from thepolicy of thedraftershavesig
nificantly undercutthe Code. Over the
years,the flexibility anddiscretiononce
vestedin the sentencingcourthavebeen
gradually erodedto the point that the
Code no longerreflects the sentencing
policies of its original drafters.Many of
the inequities and irrationalities that
promptedthe enactmentof the original
codehavecrept backinto the statutory
picture.

II. SPECIAL LEGISLATION
AND THE PENAL CODE

Thelegislaturedid notwasteany time in
beginningits retreatfrom thesentencing
policies underlying the newly-enacted
penalcode.

A meretwo yearsafter theeffectivedate
of the code, the legislature in 1976
enactedthe first special legislationun

PASTOR MARTIN

Unfortunately,thesepoliciesof sentenc
ing flexibility, and other important ele
mentsofthecode,weresoonto bediluted
or entirely abandoned.Almost from the
inception of the code, the legislature
beganto materiallyalterits unified struc
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dercuttingthecode’sflexible approachto
sentencing.This first special legislative
departureappearedin KRS 533.060, the
statutethatprohibits a sentencingcourt
from considering probation, shock
probation or conditional dischargefor
defendantsconvictedof a Class A, B
C felony involving theuseof aweapon.
Not only did the new statutesummarily
excludesuchdefendantsfromconsidera
tion for probation or conditional dis
charge,it continuedin Subsection2 to
removethediscretionof the sentencing
court to imposeeitherconcurrentorcon
secutive sentencesfor offensescom
mitted by adefendantwhile awaitingtrial
on anotheroffense,on probation,shock
probation,or conditionaldischarge.

In one fell swoop, the legislaturehad
dealta devastatingblow to theability of
sentencingjudges in Kentucky to con
siderprobationor conditionaldischarge
basedon the individualcircumstancesof
adefendant.

Thelegislature,by itsspeciallegislation,
createda conclusivepresumption that
defendantssuch as those describedin
KRS 533.060 are automatically in
eligible for probationor parole,a result
that fliesdirectly in thefaceof the intent
of thedraftersof the code.

Theautomaticineligibility provisionsof
this first special legislationhavecaused
recurrentproblemsfor Kentuckycourts.
Theprovisionsof Subsection2 of KRS
533.060areirreconcilablewith thecon
current and consecutivesentencing
provisionsof KRS 532.110,which were
intendedto give sentencingjudges the
discretionto imposeconsecutiveor con
currentsentencesfor offensescommitted
while onprobationor parole.

As thematterstands,KRS 533.060has
beeninterpretedin Devore v. Common
wealth, Ky. 662 S.W.2d 829 1984, to
require the imposition of consecutive
sentencesfor offensescommittedwhile
adefendantis on parole.Devorefurther
departsfromthepolicy of thepenalcode
by holdingthat thelimitation on themax
imum length of consecutivesentences
found itt KRS 532.110lc does not
apply to sentencesimposed on defen
dantswhocommitfurtheroffenseswhile
on parole. Unlimited, consecutivesen
tencesnow appearto be therule for of
fensescommitted while on probation,
paroleor conditional discharge. The
speciallegislationof KRS 533.060and
thejudicial gloss of Devore representa
180degreedeparturefromthesentencing
policiesunderlying theKentucky Penal
Code.

Thesentencingproblemscreatedby Sub
section1 of KRS 533.060werefurther
exacerbatedin 1985whentheconceptof

strict vicarious liability was judicially
incorporatedinto Subsection I by
Pruitt v. Commonwealth,Ky., 700
S.W.2d 68 1985, to deny theoption of
probation to a defendantconvictedof
complicity to commit murder in the
shootingdeathof herhusband.Although
the defendantdid not "use" the weapon
herself,thecourtruledthat hervicarious
useof theweaponrenderedherineligible
for considerationfor probationunder
Subsection1, a resultthat overruledan
earlierCourtof Appealsdecision,Com
monwealth v. Reed, Ky. App., 680
S.W.2d 134 1984.Theresult in Pruitt

representsanotherdeparturefrom the
sentencingpoliciesof theCode.

The nextpieceof special legislationap
pearedfrom the General Assembly in
1984 in theform of KRS 532.040.This
statute,similar to thespecial legislation
of 1976,was enactedto excludea broad
class of defendantsfrom consideration
for probationor conditional discharge.
Under KRS 532.045, defendantscon
victed of rape, sodomy, sexual abuse,
promotingor permittingprostitution,in
cest, or usinga minorin a sexualperfor
mance are automatically deniedcon
siderationfor probationor conditional
discharge.The statutecompletelystrips
the sentencingjudgeof any sentencing
discretion he or she might previously
havehad under the PenalCode. With

regardto probationor conditional dis
charge,sentencingis a rote processin
volving no individual considerationof
the circumstancesof any singledefen
dant.The constitutionalityof this statute
was upheldby theCourt of Appeals in
Owsleyv.Commonwealth,Ky. App.,743
S.W.2d408 1987.

Thethird piece of speciallegislationap
pearedin 1986 in the form of the con
troversial "truth-in-sentencing"law.
Undeniablyanunconstitutionalviolation
of theseparationof powersdoctrine,the
statutewasenactedto legislativelyrevise
Kentucky’s sentencingproceduresby
permitting juries to considerthe exist
ence and natureof a defendant’sprior
felonies andmisdemeanors,alongwith
minimum parole eligibility and maxi
mumexpirationof sentence.It is simply
impossiblein thecontextof this articleto
discussthe manyproblemscreatedby
this onepieceof speciallegislation.The
statutehas beenpropped-uprepeatedly
over the past five yearsby a series of
controveial decisionsfoundedonly on
comity. One has only to read these
decisions to appreciatethe serious
problemscreatedby this latest special
legislation.

In termsof sentencing,KRS 532.055im
mediately runs afoul of the sentencing
policiesof the 1974 PenalCodeby per
mitting thejury to recommendconcur
rent or consecutiveservice of sentence.
The KentuckyPenalCodeintendedthat
judges make this important determina
tion, free from outside influences,and
that they be afforded maximum
flexibility when doing so. Indeed, the
entire impetus of KRS 532.055 is the
imposition of harsher punishments
through"truth-in-sentencing."This runs
directly contraryto thepolicyof theCode
drafters to make rehabilitatioi the
primary objectiveof the code. 2 The
"judicial band-aids"as onejudge has
referredto theopinionson KRS 532.055
relied on to savethestatuteonly further
remove sentencingfrom the unified
structureenvisionedin theCode.

Overtheyears,speciallegislationsuchas
KRS 532.055,532.040and533.060has
so-degradedthe uniform sentencing
structureenvisionedby thedraftersof the
Code that the very inflexibility they
struggledto removeis now indelibly in
grainedin the presentcode. Probation
andconditionaldischargearetheexcep
tion, not the rule, for a large classof
criminal defendants.Sentencingjudges
haveabsolutelynodiscretionto consider
probationor conditionaldischargefor a
widevarietyof offensesregardlessof the
individual circumstancesof thedefen
dant.It is difficult to imagineasentenc
ing schemelessflexible andmore con
traryto thepoliciesof the 1974Code.

The Denegrationof KY’s
Penal Code

I learnedduring the turbulentenact
ment processthat sensiblerevision
could not be accomplishedon an ad
hocbasic.Thatexperienceprompted
me to urge that reform of thestate’s
criminal law shouldbeviewedas an
organicandongoingprocessrequir
ing an independent,permanentbody
of qualified personsto advise the
legislatureon how proposedcriminal
legislationwould affect thestructural
andsubstantiveintegrity of thePenal
Code. We cannot expectcareful
analysisof how an isolatedbill inter
relateswith therestof the PenalCode
by legislatorswho convene60 days
everytwo yearsandwho consider,as
in 1972,morethanonethousandbills
andmore than 250 resolutions.That
muchis clear.

KATHLEEN F. BRICKEY
GeorgeAlexanderMadill
Professorof Law
WashingtonUniversity
St.Louis, MO 63130-4899
314889-6400
February,1991
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Consecutivesentencesarenow the rule
for offensescommitted by defendants
awaitingtrial, oronprobation,condition
al dischargeor parole. The sentencing
judgehasno discretionto considercon
currentsentences,again a result that is
one hundredand eightydegreestheop
positeof what was intendedunder the
originalKentuckyPenalCode. In these
importantrespects,sentencingis now the
typeof automatic,rote sentencing,that
thecodespecifically sought to prevent.

III. EXTREME EMOTIONAL
DISTURBANCE

Another troubling departurefrom the
original provisions of the penal code
centerson thetreatmentof extremeemo
tional disturbanceunderKRS 507.020,
Kentucky’s murder statute. Extreme
emotional disturbancewas intendedby
the drafters to be a negative essential
elementof murder,anessentialelement
of manslaughterand a mitigating cir
cumstanceof capital punishment.Under
KRS 507.0201a,a person is guilty of
murder when he causesthe deathof
anotherwith intentto causethat death,

Exceptthat in anyprosecution,aperson
shallnotbeguilty underthis subsection
if he actedunderthe influence of ex
tremeemotionaldisturbancefor which
therewasareasonableexplanationor
excuse,thereasonablenessof which is
to bedeterminedfrom theviewpointof
a person in the defendant’ssituation
under the circumstances thedefen
dantbelievedthem to be.

The negativeelementof extremeemo
tional disturbancewas createdby the
penalcodedraftersto replacethecom
mon law elementof suddenheatof pas
sion with a broaderconcept.Underthis
newbroaderconcept,thecircumstances
whichwouldconstituteareasonableex
planation for the defendant’sdisturbed
emotions were to be viewed from the
standpoint of an individual in the
defendant’ssituation under the cir
cumstancesas the defendantbelieved
them. This new languageintroducedan
elementof subjectiveevaluationwhich
did notexist undertheold commonlaw.
Under the old law, provocationwasre
qufredo be reasonablein an objective
sense.

At first, thecourtsappearedto follow the
languageof the statuteto require the
Commonwealthto negatethepresenceof
extremeemotiondisturbanceas anele
ment of murder.

However,in 1980,theSupremeCourt in
Gall v. Commonwealth,Ky., 607 S.W.2d
97 1980, beganto significantly revise
the import of extremeemotionaldistur
banceasanessentialnegativeelementof

murder.In Gall, thecourtconcludedthat
while the Commonwealthstill has the
burdenof proof in order to justify an
instructiononmanslaughter,"theremust
be somethingin the evidencesufficient
to raisea reasonabledoubtwhetherthe
defendant is guilty of murder or
manslaughter."

In Wellmanv. Commonwealth,Ky., 694
S.W.2d6961985,theCourtspecifical

ly overruledits earlierdecis1nsin Rat
luff, Bartrug andEdmonds that held
that the absenceof extremeemotional
distressis notan essentialelementof the
crimeof murder.Thecourt continuedto
hold that the absenceof extremeemo
tional distress is merely a matter of
evidenceratherthan an elementof the
crime. The court also held that mental
illnessin andofitself is nottheequivalent
of extremeemotionaldisturbance.

Gradually,over theyears,the Courthas
continuedto narrow the breadthof ex
tremeemotionaldisturbanceto whereit
is no longerthe expansiveconcepten
visioned in the model penal code. For
example,evidenceof a defendant’sdrug
useis of itself not sufficient to warranta
manslaughterinstructis9underextreme
emotionaldisturbance. Noris evidence
of theuseof alcoholenoughto triggeran
instructionbafld on extremeemotional
disturbance. Earlier decisions that
referredto "any" or "some"evidenceas
being neededto requestan instruction
basedon extremeemotionaldisturbance
apparentlyhavenow beenundercutby
Bevins v. Commonwealth,Ky., 712
S.W.2d9321986. In Bevins,theCourt
speaksin termsof a defendant’sburden
of proof to establishextremeemotional
disturbanceasbeingrequiredto produce
"probative, tangible and independent
evidenceof initiating circumstances."

When one examinesthe model penal
codecommentaryon extremeemotional
disturbance, it is apparentthat the
drafters of the 1974 Kentucky Penal
Codehadin mind amuchbroadermean
ing. TheModel PenalCodecontainsan
expansiveconceptof extremeemotional
disturbanceintendedto "sweepawaythe
rigid rules that havedevelopedwith
respectto the sufficienc’ of particular
typesofprovocation..." thematter
presentlystands,extremeemotionaldis
turbanceis merely an affirmative
defense,notanegativeessentialelement
of KRS 507.020. The Courts have by
judicial interpretationremovedthis
statutoryelement.Suchjudicial surgery
violatesthedueprocessclause.Only the
legislaturemay constitutionally"reallo
cateburdensof proof by labelingas af
firmativedefensesatleastsomeelements
of the cries now defined in their
statutes." So long as KRS 507.020
containsthenegativeessentialelementof

extremeemotionaldisturbance,it is the
burden of the prosecution to prove
beyondareasonabledoubtthe absenceof
thiselementcludedin thedefinitionof
theoffense.

CONCLUSION

This article began with the words of
ProfessorKathleen Brickey. It is only
appropriatethat it end with themaswell.
Morethanseventeenyearsago,Professor
Brickey offered the following warning.
In herPenalCodearticle, shecautioned
that,

Isolated amendmentsto the Code as
adoptedthreatento underminethecon
ceptualbasof the unified sentencing
structure.

Theprofessorcouldnot havebeenmore
correct. Seventeenyearsof sporadicand
isolatedlegislativetinkering haveleft the
sentencingstructureof theCode riddled
with inflexibility and inconsistency.The
broad-rangingproblemsthatnow existin
theCodehavenot goneunnoticedby the
GeneralAssembly,which this pastyear
createdalegislativetask forceon senten
cesandsentencingpractices or by the
federalcourts,whichrecentlyrefusedon
groundsof comity to considerwhatwas
characterizedas a"seriousquestion"in
volvin9consecutivesentencingin Ken
tucky.

In sum, the time hascomefor a serious
anddeliberatereexaminationof theKen
tucky Penal Code, its policies and
provisions.Until such reexaminationis
made,it may justifiably be arguedthat
ourpresentcriminalsentencinglawis the
product of "historical accidents,emo
tional overreactionsandthe comforting
political habit of addinga punismentto
everylegislativeproposition."4

FRANK E. HADDAD, JR.
Attorney at Law
KentuckyHomeLife Building
Louisville, KY 40202
502 583-4881

FrankE. Haddad,Jr. is pastpresidentof
theKBA1977-78;pasipresideniofKATA
1965; past presidentof theLouinille
LegalAidsociety1967-72;pastpresident
ofNACDL 1973, and is pastpresidentof
the KACDL.
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1972 Ky. Gen.Ass. Reg.Sess.

Kentucky’s SubstantiveCriminal Law was
somewhatrevisedin 1962 when the existing
statutory provisions were reorganizedand
renumbered,but this earlierrevision was not
a compreshensiveattempt to revise thesub
stanceof thecriminal statutes.Brickey,supra,
note 1, atpage628.

6Palmore,supra, note3, atp. 622.
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proval. See,e.g., Riley v. Parke, Ky., 740
S.W.2d 934 1987; Corbeit v. Common
wealth, Ky., 717 S.W.2d 831 1986; Com
monwealthv. Martin, Ky. App., 777 S.W.2d
236 1989;Harris v. Commonwealth,Ky.
App.,674 S.W.2d528 1984.

See,Boone v. Commonwealth,Ky., 780
S.W.2d 615 1989;Commonwealthv. Hub
bard, Ky., 777 S.W.2d 882 1989; Huff v.
Commonwealth,Ky.. 763 S.W.2d1061989;
Commonwealthv. Reneer,Ky., 734 S.W.2d
7941987.
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See,Creamerv. Commonwealth,Ky., 629
S.W.2d 324 1982 reasonablenessmustbe
viewedthroughthedefendant’seyesno matter
howpreposterous.

° Edmonds v. Commonwealth,Ky., 586
S.W.2d241979;Bartrug v. Commonwealth,
Ky., 568 S.W.2d 925 1978;Ratlff v. Com
monwealth,Ky., 567 S.W.2d307 1978.
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32Moorev. Commonwealth,Ky., 634 S.W.2d
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" Wardv. Commonwealth,Ky., 695 S.W.2d
4041985.
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Pattersonv. NewYork, 432 U.S. 197,211
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1990.

° Bickey,supra,note 1,at p. 624.

Malpractice Insurance for Criminal DefenseAttorneys
CompleteEquity Markets,Inc. is aunique
insurancebroker. Wherethe bulk of the
insuranceindustryofferscustomersmass-
producedinsuranceon a"take-it-or-leave-
it" basis,Complete Equity Markets, Inc.
designsprogramsfor companies,associa
tions and individuals - inventing and
procuring underwriting for entirely new
formsof insurancewhereappropriate.

plete Equity Markets, Inc. has
developedan informative letter, sup
ported by actual case law, regarding
professionalliability insuranceand ex
posuresthat are generallynot covered
under state, county, municipal, or
private practicepolicies. This letter is
availableto anyoneinterestedandcan
be obtained by calling or writing to
CompleteEquity Markets,Inc.

Market’s, Inc. continuously to initiate
and sustain innovative, personalized
and stableinsuranceprograms.Daily
contact with Lloyd’s and domestic
marketsallowsthemcontinuouslyto act
and react to changing market condi
tions.

Currently, Complete Equity Markets,
Inc. offers specialized,comprehensive
coveragesincluding insurancefor
criminal defenselawyers with rates
from $880.00 per attorney; public
defenderswith ratesof about$575.00
per attorney; legal service attorneys;
full-time malpracticefor generalprac
titioners; part-time moonlighting
coveragefor attorneys with a small,
private practicewith rates starting as
low as $240.00 per year; expert wit
ness/forensicprofessional liability;
mediators/arbitrators/judgesprofes
sional liability; discrimination and
wrongful terminationinsurance.

Complete Equity Markets, Inc. was
founded in 1967 and remains under
original ownership.Dedication,deter
minationandsuperiorpersonalizedser
vice have made Complete Equity
Markets,Inc. the 15th largestinsurance
broker in theChicagoarea.

This commitmentto excellencein all
facetsof the insuranceindustry, while
constantlyservicingclients’ needs,has
establishedCompleteEquity Markets,
Inc. as a rapidly growing specialtyin
suranceleader.

For the interestedpublic defenderCorn-

Anyone interestedin the insurance
products available through Complete
Equity Markets, Inc. shouldcontactme
at 1-800-323-6234Extension 373 or
Complete Equity Markets, Inc., 1098
South Milwaukee Avenue, Wheeling,
IL 60090.

CompleteEquityMarkets,Inc. is oneof
a selectgroup of brokershonoredwith
thedesignation"Lloyd’s, LondonCor
respondent." Lloyd’s, London, the
largestinsurerin theworld, andoneof
theoldest,is aprimesourceof specialty
insurance.As aLloyd’s Correspondent,
it has accessto the London market,
which enablesComplete Equity

MICHAEL D. OILSCHLAGER
NationalLegal Aid and
DefenderAssociation
CompleteEquity Markets,Inc.
1098 SouthMilwaukee Avenue
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Public ServiceRequirement
at the University of Louisville

Schoolof Law

In a nationally recognizedaction, the
SchoolofLaw of theUniversityof Louis
ville hasadoptedpublicserviceasaman
datorypartof thecurriculum.In Novem
ber 1990thefacultyapprovedaproposal
to makethe performanceof 30 hoursof
public serviceat anapprovedplacement
a graduationrequirement.The adoption
of this requirementmakesLouisville one
of a handful of law schoolsacrossthe
countrythathaveincorporatedpro bono
activities aspartof thecurriculum.

Thenewrequirementappliesto students
enteringin thefall of 1991, andnormally
will be satisfied in the third or fourth
year. Current students,however, may
participatein avoluntary pilot program,
to beginin thefall of 1991.Studentinter
estin theprogramthus far hasbeenvery
enthusiastic;morethanseventystudents
demonstratedsupportby volunteeringto
serveon anadvisorycommitteethatwill
work with thefaculty in thedevelopment
of placements.

Theincorporationof apublic servicere
quirementinto thetraditionallaw school

DPA

Applauds

UofL
TheDepartmentof
Public Advocacy
applauds the
University of
Louisville School
of Law’s newman- Paul F. Isaacs
datory public ser
vice requirementasapart of theircurriculum.

The practice of law is a privilege and all
lawyersneedto be remindedthatpublic service
is avery importantpartof this privilege.This
commitmentneeds to begin in law school
wheresomanyof ourvaluesarecreated.All of
us in theDepartmentlook forward to working
with those studentswho choosethe Depart
ment of Public Advocacy as a part of their
mandatorypublic servicerequirement.

PAUL F. ISAACS
Public Advocate

curriculum reflects a growing profes
sional concernabout making legal ser
vices available to personsof limited

The University of
Louisville School
of Law is to beap
plauded for in
stituting a program
of 30 hours of
public serviceat an
approved ptace
ment as a gradua
tion requirement.
Rule of Profes
sionalConduct6.1,
as adopted by the
KentuckySupremeCourt. emphasi7.csthecon
cemof theKentucky Bar Associationandthe
entire legal professionin encouragingpublic
interestlegal service.

Severalyearsagothe Boardof Governorsof
the KBA unanimouslyadopted a resolution
encouragingall lawyers practicing in Ken
tucky to donate 50 hoursper year to public
interestlegal service.During thepastyear,Ky.
lawyershavedonatedor pledgedapproximate
ly 38,000hoursof their time to provide legal
serviceto personsof limited means.

This voluntary serviceof the KBA has been
significantly enhancedby the action of the
Universityof LouisvilleSchool of Law. Early
in their legal educationand career,students
will be exposedto this significantmannerin
which they can help others.The KBA joins
with othersin praisingtheUniversityof Louis
ville Schoolof Law for emphasizingtheprime
criteria to true professionalism - service to
others.

RULE 6.1 PRO BONO PUBLICO
SERVICE

A lawyeris encouragedto renderpublic inter
estlegalservice.A lawyermay dischargethis
responsibilityby providing professional ser
vicesat no feeor a reducedfeeto personsof
limitedmeansorto Publicserviceorcharitable
groupsororganizations,by servicein activities
for improving the law, the legal systemor the
legal profession,and by financialsupport for
organizationsthat provide legal services to
parsonsof limitedmeans.

THOMAS B. RUSSELL
President- Elect
KentuckyBarAssociation
W. Main at KentuckyRiver
Frankfort,KY 40601-1883
502 564-3795

meansand working toward improve
mentsin thelaw andthelegalprofession.
The rules of ProfessionalConduct
governingKentuckyLawyersencourage
therenderingof public interestlegal ser
vice, as do the American Bar Associa
tion’s Model Rulesof ProfessionalCon
duct. The Law School’s public service
program seeks to give recognitionand
substanceto this dimensionof a lawyer’s
professionalresponsibilities,just as the
substantivecoursestraditionally offered
at law schoolsfocus upon the lawyer’s
roleas anadvocateandadvisorfor his or
herclients.

Becausethe public service program is
groundedin professionalism,it reflects
no political viewpoint or agenda.Stu
dentswill beallowed to chooseamong
diversepublic serviceopportunities.By
beingexposcdto variousareasof public
service,studentsmaydevelopaninterest
in pursuingemploymentaftergraduation
in officesthathavehistoricallyprovided
legal servicesto the poor, such as the
Public Defender’sOffice or the Legal
Aid Society;or theymay beattractedto
jobs otherwiserelating to public service.
This exposurewill alsostimulateinterest
in handlingpro bono casesaftergradua
tion, whatever the student’s ultimate
career choice. In this way, the public
serviceprogramwill assistin meetingthe
goal of the profession to increase
lawyers’ involvementin public service.

The programwill alsoprovide anexcel
lent opportunity for studentsto con
tribute positively to the community. In
thecourseof fulfilling thepublic service
requirement,studentswill be exposed,
perhapsfor thefirst time, to variouscom
munity problems and to unaddressed
needsof the community for legal ser
vices. During theirpublic serviceplace
ment, studentswill not only help to serve
thoseimmediateneeds,but also acquire
practical experiencein lawyering that
will enhancetheir academicexperience
andassistthemastheyembarkupontheir
legal careersaftergraduation.

It is anticipatedthat studentswill com
pletetheir 30hoursof public servicein a
single semesterafter they have corn-

SUSAN M. KUZMA

ThomasB. Russell
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pletedtheequivalentof two yearsof law
school. The law school is developinga
list of approvedplacements,but students
will also be permittedto formulatetheir
own proposalsfor meeting the public
service requirement,subject to faculty
approval.Becausestudentswill be per
mitted to satisfy this requirementduring
the summer,when studentsarenot at
tending school,theplacementmay bein
locations outside the greaterLouisville
area.

The faculty of the Law School is very
excited about this educationaloppor
tunity for the student body, andhopes
thatbecauseof this opportunity thecom
munity andthe legalprofessionwill reap
benefitsnow andfor yearsto come.

SUSANM. KUZMA
AssistantProfessorof Law
Universityof Louisville Schoolof Law
Louisville, KY 40292
502 588-6358

Susanis an AssistantProfessorofLaw at
theUniversityofLouisvilleSchoolofLaw.
Shebegan teachingthere in 1988. She
teachesprimarily in the area of Criminal
LawandCriminaiProcedure.Sheis a1978
graduateofthe Ohio StateLaw School.In
1982shebecamea trial attorneywith the
criminal division of the United States
DepartmentofJusticein Washington,D.C.
working in the Public Integrity Section.
Since1989, Susanhas beena memberof
DPA ‘s PublicAdvocacyCommission.

Public DefendersSeekJudgeships

David Murrell andBetteNiemihavefiledso becomejudges in JeffersonCounty.

DAVID MURRELL

DavidMurrell hasfiled to becomeajudgein Division 13.He
faces off againstJim Brown, RobertLahman,Jr., Geoffrey
Morris andC. FredPartin.

David Murrell workedwith DPA for sevenyears. He was
DPA’s Deputy Public Advocate. He continues, while in
private practice to doof counselappeals.

BETTE NIEMI

Bette Niemi hasfiled to becometheDivision 9 judge. She
facesWilliam Knopf.

BetteNiemi workedfor DPA as a trial and post-conviction
attorneyfor 11 years.ShewasDirectorof theoffice covering
Oldham,HenryandTrimblecountiesandRegionalManager
of two otherfull-time offices in PaducahandHopkinsville.
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The National Associationfor Public Interest Law
TheStateofLRAPAdvocacy.’School-BasedPrograms

What is an LRAP?: Loan RepaymentAssistancePrograms,LRAPs,arepost-graduatefinancialaid programswhich atsjstlaw schoolgraduatespursuing
low-payingpublic interestpositionsin repayingtheir loans.Loan assistanceplansoffer a moreefficient allocation of scarcefinancial aid resourcesto
thosewho aremostseverelyburdenedby their educationaldebtsas a resultof their careerchoice.

Why ShouldLawSchoolsHaveLRAPs?: Public interestpracticehasbecomevirtually inaccessibleto young anomeysstrugglingto reimbursestaggering
educationaldebts.While law graduateshaverepeatedlyproven theirCommitmentto public interestlaw, theyareunableto work for organizationswhich
cannotafford to provide them with a basicstandardof living. With rocketing tuition rates,an increasingrelianceon loansasa meansof financing legal
education,anda growing disparity betweenpublic interestandlaw firm salaries,graduatedebtburdensareincreasinglydissuadingstudentsfrom pursuing
their public interestlaw aspirations.Asa result, legalservices,public interestand governmentemployershavedifficulty recruitingandretaining qualified
youngattorneys.Ultimately thelegal needsof clientsof legal services,civil rightsorganizations,consumerandenvironmentaladvocates,andotherpublic
interestorganizationsremain unmet.

How Does an LRAP Work?: A graduatebenefitingfrom an LRAP only pays a fixed percentageof her disposableincometowards her educational
loans.Theschoolthenassiststhegraduatein payingherdebtsby deferring or forgiving theremainderof the loans.Therearetwo aspectsof loanassistance
programs:Loan deferraland loan forgiveness.Most of theschoolscombinethetwo in theirprograms,thoughsomeoffer only oneor theother.

NAPIL’s Role: NAPIL acts as anationalclearinghouseon loan repaymentassistanceandforgivenessprograms.We publish two publications in this
capacity:AnAction Manualfor LoanRepaymentAssistanceand TheNAPIL Loan RepaymentAssistanceProgramReport.

For further informationpleasecontact:
NAPIL, 1666ConnecticutAvenue,N.W., Suite 424, Washington,D.C. 20009; 202 462-0120.
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No dOcument has more meaning
to the American Way of Life than does

Our Bill of Rights.

Q. Who protects and advancestheindividual libertiesguaranteedby ourBill ofRights?

A. KentuckyPublic Defenderswhorepresentmorethan70,000fellow Kentucky
citizenschargedwith committingacrimebuttoo poorto hire alawyer.

Department of Public Advocacy
1264Louisville Road
Frankfort, KY 40601
502 564-8006

Fayette County Legal Aid
111 Church Street
Lexington, KY 40507
606 253.0593

We’re lookingfor a few more exceptionalindividual liberty litigators.

.

Jefferson County District Public Defender
200 Civic Plaza
719 West Jefferson Street
Louisville, KY 40202
502 625-3800

Celebrating the200thanniversary of our U.S.Bill ofRightson December15, 1991
Celebrating the 100th anniversary of our KY Bill ofRightson September28, 1991
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WEST’S REVIEW
KentucicyCaselaw

FIFTH AMENDMENT
No personshall be subjectfor the
same offenseto be twice put in
jeopardyoflife andlimb, nor shall
be compelledin any criminal case
to bea witnessagainsthimself...

KENTUCKY COURT OF
APPEALS

FAILURE TO MAKE REQUIRED
DISPOSITION OVER $100 -

AGGRE;ATI0N OF SUM
Commonwealthv. Caudill

38 K.L.S. 2 at 4
January 25,1991

Caudill, a Deputy Campbell County
Clerk, was indictedfor theftby failure to
makerequireddisposition basedon her
conversionto personaluse of fees for
driver’s licenses issued from October,
1983 to August, 1984. Although no
single theft amountedto more than S8,
the aggregateof them came to ap
proximatelyS2,000.The trial court dis
missedtheindictment,holdingthateach
theftconstitutedaseparatemisdemeanor
andthat the theftscould not be totalled
so as to chargea felony. TheCommon
wealthappealed.

Caudill relied on Nichols v. Com,non
wealth, 78 Ky. 180 1879, which held
that when several items of propertyare
stolenat onetime andoneplacethereis
only oneoffense.Caudill arguedinverse
ly basedon Nichols that whereitems of
propertyaretakenat differenttimesthere
are multiple offenses. The Court dis
agreed,choosinginsteadto applytherule
that if the items of property were taken
pursuantto a"singlepurposeor impulse"
thereis only oneoffense.TheCourtthen
reversed,stating that the allegationsof
thecommonwealth,if believedby ajury,
couldform thebasisfor aconclusionthat
Caudill actedpursuantto a "generallar
cenousscheme."JudgeDychedissented.

SPEEDY TRIAL.
INCOMPETENT DEFENDANTS

Commonwealthv. Miles
38 K.L.S. 3 at

February 15, ll

Miles was first indicted for murder in
1982. The indictmentwassubsequently
dismissedwithout prejudicewhen Miles
wasfound to be incompetent.Over the
following years Miles was reindicted
three times, each indictment being ul

fr4O. tQLAt
timatelydismisseddueto Miles continu
ing incompetency.The final indictment
was dismissedwith prejudice basedon
the trial court’s holding that Miles had
beendeniedaspeedytrial. Thecommon
wealthappealed.

TheCourtof Appealsreversed,statingits
reasonsasfollows:

Bearing in mind the purposesof the
SpeedyTrial Clause of the Sixth
Amendment,and taking into account
that since March 1982 the appellee’s
liberty hasnot beenimpaired for any
appreciableperiod becauseof the
criminal chargesagainsthim, that the
chargesmadeby eachgrandjury have
been dismissedpromptly upon the
determinationof incompetencyso that
unresolvedcriminal chargeshavenot
beenpendingagainsthim for lengthy
periodsof time, andthatthereasonfor
any delay of trial has been the
appellee’sillness,we concludethat the
appelleehasnot beendeniedaspeedy
trial.

TheCourt of Appealsalsoheld that any
finding that Miles had beendenieddue
processof law by the lapse of time in
bringinghim to trial waspremature."The
possibility that theappellcemight suffer
someactual prejudice by the delay be
causeof the unavailability of or fading
memoryof witnessesso thathecouldnot
receivea fair trial is a questionwhich
certainly would presentitself when,and
if, theappelleeis ableto standtrial."

KENTUCKY SUPREME
COURT

INSTRUCTIONS - DUI,
WANTON MURDER I DOUBLE

JEOPARDY
Waldenv. Commonwealth

38 K.L.S. 1 at 5
January17, 1991

Waldenwasconvictedof DUI andwan
tonmurderarisingout ofasingleincident
thatresultedin a faLal accident.

This regularAdvocatecolumnreviews
thepublishedcriminal law decisionsof
the United StatesSupremeCourt, the
KentuckySupremeCourt,andtheKen
tuckyCourtofAppeals,exceptfor death
penaltycases, which are reviewedin
The AdvocateDeath Penalty column,
and exceptfor searchandseizurecases
which are reviewed in The Advocate
PlainView column.
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At Walden’strial, thejudgereadto the
jury thestatutorypresumptioncontained
in KRS 189.5203c. The trial court
then refused a defenserequest to ad
monishthejury thatthepresumptionap
plied only to theDUI chargeand hadno
bearingon themurdercharge.The Ken
tucky SupremeCourt held that the
presumptionshould not havebeenad
mitted at all butheld that its admission
washarmlesserrorsince"there is over
whelming evidencefrom sourcesother
than the readingof the statuteto prove
theappellantwasdrunkat thetime of the
collision" The Court specifically noted
evidence that Walden’s blood alcohol
level was .297%.

Waldennextcontendedthat theevidence
was insufficient to prove the "extreme
indifference to humanlife" elementof
the wanton murder charge.The Court
rejectedthis argument,stating:"...theex
tremenatureof theappellant’sintoxica
tion wassufficientevidencefrom which
a jury could infer wantonnesssoextreme
as to manifest extremeindifference to
humanlife."

Finally, Waldenassertedthat his protec
tion from double jeopardywas violated
by his convictionsof bothDUE andwan
ton murderarisingout of a single inci
dent.TheCourtagreedstating:"Here, as
in Grady v. Corbin [495 U.S. -‘ 110
S.Ct. 2087, 109 L.Ed.2d548 19901 the
proof that the appellant was driving
under the influence of alcohol was the
sameproof usedto establishthe wanton

conduct element of the criminal
homicide." The Court refused the
commonwealth’surging that the Block-
burger test be dispositiveof the issue,
andinsteadlookedto theproofat trial and
the commonwealth’sclosing argument
to concludethat: "...driving under the
influencewasthe critical evidenceupon
which the Commonwealthrelied to
provewantonconductjustifying convic
tion for criminalhomicide,andit wasthe
high degreeof intoxication upon which
theCommonwealthreliedexclusivelyto
provethe‘extremeindifferenceto human
life’ elementof wantonmurder.

The Court, however,rejectedWalden’s
argumentthat thewantonmurderverdict
should be set aside becauseit was
returnedfollowing theDUE verdict.The
Court insteadsetasidethe DUE convic
tion. JusticesGant and Wintersheimer
dissented.

UNITED STATES
SUPREME COURT

BATSON- PRESERVATION
OF ISSUE

Ford v. Georgia
48 Cr.L. 2099

February 19,1991

TheSupremeCourtheld in thiscasethat
Ford’s claim of racially discriminatory
useof peremptoriescould not be barred
under a state proceduralrule requiring

thathis Batsonclaimbeassertedprior to
theswearingof thejury. Thestateproce
dural rule was first announcedafter
Ford’s conviction and thus was not a
"firmly establishedand regularly fol
lowed statepractice" under Jamesv.
Kentucky,466 U.S. 341, 104 S.Ct. 1830,
80 L.Ed.2d3461984.Consequently,it
could not serveas"an adequateandin
dependentstateproceduralbar"to Ford’s
constitutionalclaim.

TheCourtadditionallyheldthatFord did
raise a claim under Batson despitehis
failure to citeBaison’sEqualProtection
Clausebasis. In his motion to the trial
court, Ford insteadargueda history of
prosecutorialexclusionof blacks under
Swainv. Alabama,380 U.S.202,85S.Ct.
824, 13 L.Ed.2d759 1965. TheCourt
heldthataclaimunderSwainnecessarily
servesas a claim under Batson since
Swain would requirea greaterquantum
of proof thanBatson.

LINDA WEST
AssistantPublic Advocate
Post-ConvictionBranch
Frankfort,KY

No Disputing.

It’s Rasputin.

DefenseCounsel: Mr. Rasmussen,I noticeyourdemeanorand
appearance.There is a very famous in
dividualin RussianHistory namedRasmus
sen.

Witness:Laughter Rasputin

TheCourt: That is Rasputin,isn’t it?

Witness: Yeah.

DefenseCounsel: Closeto it, isn’t it? And by your particular
appearance,you somehowremind me of
that.

FromTrial Transcript.

A Man, a .44 Magnum,

His Wife; Her Lover

An incidentoccurredin theparkinglot of Knight’s Inn where
policenoticedaman sitting in thebackseatof a car.

An officer, who askedthemanwhathewasdoing,noticedhe
hada .44magnumhandgunin his possession.

Theman said his wife wasin the Knight’s Inn with another
male andthatheplannedto kill them.

Richmondpolicethenlocatedthewomanin themotel,verified
thatshewasin thecompanyofanothermale,thenescortedthe
two awayfrom thescene.

The gun was then taken from the husbandand the bullets
removedbeforeit wasreturnedand he wasreleasedwith no
charges,accordingto police.

RichmondRegister
July 20, 1990
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THE DEATHPENALTY
Capital Trial Unit ofthe DPA

EIGHTAMENDMENT,
UN!TEDSTATES
CONSTITUTION
Excessivebail shall not be re
quired, nor excessivefines im
posed,nor cruel and unusual
punishmentinflicted.

SECTION17,
KENTUCKYCONSTITUTION
Excessivebail shall not be re
quired, nor excessivefines im
posed,nor cruel and unusual
punishmentinflicted.

TheCapitalTrial Unit CTU is designed
to assist or adviseattorneysdefending
capital murderclients andto first-chair
Level/ capital murdercases,as ti,ne or
staffpermit.

CTU

TheCapital Trial Unit of theDepartment
of Public Advocacyhasthreeattorneys:
MichaelL. Williams, SteveMirkin, and
GeorgeSomberger.Therearetwo inves
tigators:RandyEdwardsandTenaFran
cis. Both of them approachtheir work
with agreatdealof intensity and profes
sionalism. CTU "shares"Cris Brown
with theTrainingSection.Officially, she
is the Administrative Assistant to the
Unit, but, in addition to that and other
roleswithin theDepartment,sheprimary
conductsextensivecapital client inter
views for CTU. CTU hastwo excellent
legal secretaries:Donna Oueleuc and
Patsy Shyrock. As with other good
secretariesin any law office, theyessen
tially maketheUnit run well. Now that
youknowwho CTU is, you shouldknow
thereis possibleassistanceCTU canpro
videfor defenseattorneys"in thefield."

CASELOAD I TIME NEEDED TO
PREPARE

Obviously,thereis no possiblewayCTh
couldactas leadcounselin everycapital
case,although there is a popularmyth
that it can.At thetime of this writing the
Unit has 16 casespending. We cannot
assumetrial responsibility in any new
caseto be tried in 1991.Unfortunately,
prosecutorsand somejudges believe
thesecasescanbepreparedin four to six
months,orevenless.Of course,if we had
the resourcesof the prosecutor, this
would be feasible. With the resources
DPA has, forcing a defendantto trial in
this period of time is little more than
providing a facadeof justice.While it is
notexactlya "lynching," it is close.

CTU may be ableto assistattorneysin
makingthenecessaryrecordto showthe
courtwhy anappropriateamountof time
is neededto preparefor adeathpenalty
defense.Prosecutorsknow that if given
enoughtime to adequatelyrepresentour

clientstheymaylose strategicandpoliti
cal advantagesthat mayresultin a death
verdict. The cost of this verdict is, of
course,ourclient’s fundamentalright to
afair trial.

LEVEL I CASES

CTU attemptsto prioritize the casesit
assumes.Generally,CTh shouldbehan
dling the"worst" of the cases.We try to
get involved in those casesin which
there:

1. Are "bad facts" [e.g. multiple kill
ings, murder/ rapes,prison employee
killings, or casesin whichtheremight
bea"high level" of brutality";

2. Is a"substantialhistory" of "serious
assaultiveconvictions," such as a
defendantwith one or more murder
convictionsin hispast,or similar back
grounds;

3.Is afemalevictim, an elderly victim,
or achild victim;

4. Is acasein which a black defendant
has killed a white victim. This is a
popular scenario for politically con
sciousprosecutorsandjudgesto "come
out for law andorder";

5. Is aprosecutorwho is trying his or
her caseto the media, a caseof high
mediaattention,andacasein whichthe
local community "is in an uproar".
Thesetoo presentscenariosin which
the political ambitions of somelocal
prosecutorscan causethe system to
ignore the defendant’sfundamental
right to a fair trial;

flJ2 i.d

This regularAdvocatecolumn reviews
all deathdecisionsof the United States
SupremeCourt, theKentuckySupreme
Court, the Kentucky Courtof Appeals
andselecteddeath penaltycasesfrom
otherjurisdictions.

Multiple Defendants

Unlessthereis a waiverexecutedby
the clients, having first explained
whatrightstheygiveup by waiver,no
DPA field office or privatefirm can
ethically representtwo clients or
more onthe samecharge.
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6.Areno real triable"guilt-innocence"
issues.In other words, thereis no real
doubtastothe"who"ofthekilling.but
justwhetherthestateis goingto kill the
defendantor not.CTU membershave
experiencein putting togethermitiga
tion phasesof atrial;

7.Is a"hopelesscase."This is thecase
in whichthereisno apparentmitigation
evidence, the facts are hideous, and
deathrow seemsinevitable.

8. Is an inexperiencedattorney han
dling the casewho has hadno death
penaltytrial experience.

Thesetypes of cases are of particular
interestto CTU becausecounsel is con
frontedwith the mostdifficult environ
mentsin whichto try a caseandavoida
deathverdict. Attorneysshould call the
Capital Trial Unit anddiscussyour case
with one of the Unit’s members.Every
casewill beconsideredon its own merits.

NOTIFY US EARLY

If an attorneywishes CTU to consider
getting involved,thefirst taskis to make
CTU familiarwith thecase.A phonecall
is best.You may geta"questionnaire"to
complete.It will assistCTU in acquiring
the informationneededto consider:

[1] whetherto becomeinvolved; and,
[2] the level of involvement.

When should we be contactedaboutthe
case?Rightaway!If possible,let usknow
prior to thepreliminaryhearing.Prelimi
nary hearingsareinvaluable, and there
are usually no decent reasons to waive
one. We may be of somehelp in your
preparationsfor it. Ideally, notify us
before the District Court arraignment.
This is thetime that anOrdershould be
entered regarding contactwith your
client, preservationof evidence,seeking
of ordersrelative to destructivetestingof
substances,andthelike.

CONFESSIONS/ ADMISSIONS

This is alsothetimeto remindyour client
to BE QUIET! For somereason,facing a
potential death penalty offense stimu
latesdefendantsto confidein just about
anyonewhowill listen,and,unfortunate
ly, theoneswho listendon’tkeepasecret
thatwell. This makesyourjob andours
more difficult andtime consuming.

MOTION PRACTICE

Although a deathpenaltycasewill take
a: least300-400hoursto effectively try
from first interviewtill jury verdict, the
overwhelmingmajority ofthosehoursis
doingwhatmanyofyou havebeendoing
for years- "good lawyering."Thismeans

that discoveryis pursued,witnessesare
interviewed, settlementdiscussionsare
undertakenand clients arevisited in the
jails, etc.

It also means,however,that many mo
tions are filed that might havebeenig
noredin "routine cases."Venueissues
becomemoreimportant.Theobviousef
fects of race are consideredin greater
detail. The need for expert funds be
comesa major point of litigation. Dis
coveryissuesmustbelitigatedrelentless
ly, andthis must all be donewhen the
prosecutorand[all too often] thecourt is
extremely antagonistic toward you
within avery political environment.

PRESERVATION

There is an increasedemphasison the
"preservation"of issues in the record.
Lawyers handling death penalty cases
must always be cognizant of "the
record." Every issue, no matter how
trivial theprosecutorand/orjudgemight
tell you it is they mustbe painstakingly
preserved.You neverknow which one
mightsaveyour client’s life.

CTU can be of benefitto thoselawyers
who arenot familiarwith issuespeculiar
to deathpenaltycases.We may be able
to provide you with the necessarymo
tions, affidavits, exhibits, and other re
searchnecessaryto successfullypreserve
theseissuesin less time than it would
otherwise have taken for you or your
officeto do it.

ISSUES

An attorney will find some benefit in
having us consult about issueswhich
may bepresentin your case,butnot yet
noticed,or you maybeunsureabouthow
to approachthem. You’ll never know
until you call.

SOCIAL HISTORY INTER VIEWS

Cris Brown and Randy Edwards are
available to meetwith your client and
assistyou in taking thevery first stepin
preparationofamitigationphase.Thatis,
your client is interviewedto obtain his
"Social History." The preparationof a
deathpenaltycaseis simplynotcomplete
without it.

RESEARCH RESOURCES

Somedefenseattorneysthroughoutthe
Commonwealthdon’t havethenecessary
library resourcesavailable for all the
legal researchin a death penalty case.
DPA hasresourcesfor legal research in
addition to the Death Penalty Manual
andMotion File.

The Death Penalty ResourceCenter is
locatednearthe DPA office, and it has
networkingcapabilitieswith otherstates
resourcescenterswho passon informa
tion to eachother on a continuingbasis.
The DeathPenaltyBrief Bank is located
at the ResourceCenter.Thesebriefsare
indexedby issue,andtheactualbriefson
theseissuesmaybeavailableto attorneys
who arefacing similar issuesat the trial
level.Thereis notspaceto mentionor list
all of the publications available to the
researchingattorney.Sufficeit to saythat
if an attorney has a legal question,an
answercanusually befound at DPA.

COMPUTER ACCESS

DPA offices are gettinga new computer
system which will run Wordperfect
software.If a local attorneydoesn’thave
this software,someonecloseto yourof
fice mostcertainlydoes.DPA hasmany
deathpenaltyrelatedmotions available
on disk. The potential this offers is that
considerableresearchandtyping can be
avoidedby thelocal attorney’soffice.

DEATH PENALTY MANUAL

Finally, a defenseattorneytaking on a
deathcaseoughtto purchasetheDPA’s
Death Penalty Trial Manual. Contact
Patsy Shyrockat 502 564-8006if you
wish to obtain acopy.

MIKE WILLIAMS
AssistantPublicAdvocate
Chief, Capital Trial Unit
Frankfort,KY

Tracking Potential
Death Penalty

Cases
Pleasehelp us with our track
ing project of active death
penalty casesin the state by
notifying us if acasecropsup
in your area.

Local public defenderscur
rentlyhavethe chargeto visit
potential clients upon arrest,
advisethem of Miranda rights
and to keepCTh informed of
caseswithin their region.
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DISTRICT COURT PRACTICE
SLAMMER,II- Highlights ofthe 1991 DUI Legislation

SIXTHAMENDMENT
...theaccusedshallenjoytheright
to a speedyandpublic trial, by an
impartialjury ...andto beinformed
ofthenatureandcauseoftheac
cusation;to beconfrontedwith the
witnessesagainst him; to have
compulsoryprocessfor obtaining
witnessesin hisfavor,and to have
the assistanceof counselfor his
defense.

This regularAdvocatecolumnfeatures
law and comment on practice in
Kentucky’s district courts, except for
juvenile caselawandpracticewhich is
reviewedin TheAdvocateJuvenileLaw
column.

In spiteof ahardfought andreasonably
successfuleffortby theCriminal Defense
Bar, including K.A.C.D.L. and various
private interests,the 1991 Special Ses
sion accomplishedits statedtask. The
governorrecentlysignedinto law acom
prehensivenewdrunkdriving legislative
schemethat:

1 makesconvictionseasierto obtain,
and
2 is more punitivethan prior law.

Themajor changesareas follows.

THE OFFENSE

KRS 189A.010 has beenexpandedto
encompassall of the various ways in
which a personcould operatea motor
vehicle in an impaired state. The most
sweepingchangeof Statute189Ais Sec
tion l89A.0101a which, for the first
time, incorporatesa per se provision in
theKentuckystatute.It is now crime in
theStateof Kentuckyto operatea motor
vehiclewhile theconcentrationof blood
or breathalcohol is a .10 or greater.A
newdefinitionsectionhasbeenaddedto
the statute which definesalcohol con
centrationas "gramsof alcohol per 100
milliliters of blood or gramsof alcohol
per210litersof breath."Thus,by statute,
theLegislaturehasadoptedthe"partition
ratio" currentlyutilized by themanufac
turers of breath alcohol testing equip
ment.

Otherminorchangesto theoffenseitself
include the deletion of the above .10
presumptionthatcurrentlyexistsin KRS
189.520.Theenactmentof theperselaw
makes the previously objectionable
presumptionunnecessary.In what ap
pearsto be an attempt to reconcilethe
statutewith Wellsv. Commonwealth,709
S.W.2d 847 Ky.App. 1986, KRS
189.0101now reads,"no personshall
operateor be in physical control of a
motor vehicle anywherein this state."
KRS l89A.010lc and d seem to
clarify the confusion surrounding im
pairmentdue to substancesother than
alcoholthat led to Haydenv. Common-

____-I

wealth,766S.W.2d956Ky.App. 1989.
It is now clearthat it is aviolationof KRS
189A.010 to operatea motor vehicle
under the influence of any substance
which impairsone’s driving ability. This
is further established by KRS
189A.0l03 which precludes"legal
use"of anysubstanceasa defense.This
would seemto be a codificationof the
reasoningof Cruse v. Commonwealth,
712 S.W.2d356Ky.App. 1986.

PENALTIES

Theonly substantivechangeto thepenal
tiesfor violation of KRS 189A.010is the
designation, pursuant to KRS
189A.0l04d, that a fourth or sub
sequentoffensewithin a five yearperiod
is now aClassD felony. Additionally, if
convictedof a fourth or subsequentof
fense, KRS 189A.0105specifies that
thereis amandatoryminimum imprison
ment of 120 days. A proceduralchange
in thepenaltysectionpromisesto beex
tremely difficult to utilize. Pursuantto
KRS 1 89A.Ol04e, prioroffensesnow
includeconvictions in any otherstateor
jurisdiction. The Court"shall receiveas
proofof a prior convictiona copyof that
conviction, certified by thecourtorder
ing theconviction."At aminimum, this
is constitutionally impermissibleunless
the Commonwealthcan show that the
prior conviction satisfies the require
mentsof Boykin v. Alabama,395 U.S.
238 1969. Absent such proof, the
validity of theprior convictionmaynot
bepresumed.Dunnv. Simmons,877F.2d
12656th Cir. 1989. At a minimum, in
thesecases,therewill be lengthydelays
while theprosecutionseeksto obtainthe
necessaryproof in order to rely on an
out-of-stateconviction.

An additional procedural change
specifiesthat the five year time period
"shall be measuredfrom the date on
which the offensesoccurredfor which
thejudgmentofconvictionsareentered."
KRS 189A.0107.As such,it would ap
pearthat thelength of time betweenar
restandconvictionon the prior offenses
may well work to thedefendant’sfavor
dueto this change.
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ALCOHOL TREATMENT

While the length of alcohol treatment
programsdonot appearto besignificant
ly altered,KRS 189A.040adds there
quirementof an individualized assess
mentforeachindividual sentencedto any
of therequiredtreatmentprograms.The
Cabinet for Human Resourcesis
directed,pursuantto KRS 189A.0406,
to developcriteriauponwhichto basethe
individualized treatmentassessments.
KRS 189A.0703 creates a minor
change in the procedurenecessaryto
reacquireone’sdriving privilege. Pre
viously, treatmentand licensesuspen
sion were not necessarilyrelated.This
sectionnow specifiesthat completionof
theprogramis aprerequisiteto reinstate
ment of the driving privilege. Once
again,aproceduralchangein thissection
seemspoorly thought out and unwork
able. Pursuantto a new sectionof KRS
1 89A specificnoticerequirementsof en
rollment in alcohol programsareestab
lished. SubsectionI requiresthe defen
danttoenroll"within 10 daysof theentry
of judgment."Subsection2 requires the
"administratorof the program"to certify
to the Court"within five workingdays"
thedefendant’senrollment.Failureto en
roll or havecertifiedproof of enrollment
is punishableascontempt,and "the court
shall"conductashowcausehearing.The
obvious problem in this regard is the
mandatoryjail sentencesseemto inter
ferewith theindividual’s ability to enroll
in theprogramimmediately. While this
would no doubt be "cause," theman
datorynatureof this provision will un
doubtedlycausedifficulty.

LICENSE SUSPENSION

It is in this areawherethemostchanges
have occurred. Pursuant to KRS.
189A.0701, the responsibility for
revocation of the license now falls
squarelyon thedistrictcourt asopposed
to the Departmentof Transportation.
Suspensionfor a first offenseDUI now
carriesa90daysuspensionasopposedto
theprevious six monthsuspensionthat
wasreducible.In addition, for fourth or
greateroffenses,a 60-monthsuspension
periodhasbeenadded.

AlthoughtheLegislaturefailedtopassan
administrativeper se suspensionpro
vision, this plan was replacedby a
"suspectclass" provision regarding
pretrial suspensionof the driving
privilege. Therearenow threeclassesof
individuals who license will be
suspendedmerely by being charged,
rather than convicted, of an offense.
Thosethreeclassesare:

a refusals,
b undertheageof 21, and
c individuals with eitheraprior con-

victionor a priorrefusalwithin the last
five years.

Individualssufferingpretrial suspension
arenow entitledto a courthearingwithin
30 daysof request.TheCourt is required,
at the time of suspension,to advisethe
suspendedindividual of his right to this
review. An interestingquirk in this new
procedureallowstheCourt,whenorder
ing pretrial suspension,to retain the in
dividual in custodyin orderto insurethe
surrenderof the license.In theeventthat
the individual claims to have lost his
license,theCourt is empoweredto direct
thesheriffto taketheindividual to obtain
a substitute license.No provision for in
digencyexistsin this statute.

Credit is given for this pretrial suspen
sion againstany eventualsuspensionas
a result of conviction. In the event thai.
thepretrial suspensionlasts longerthan
the suspensionperiodupon conviction,
theindividual is entitledto reacquirehis
licensefrom the circuit court clerk who
is the designatedrecipientof pretrial
suspendedlicenses.Only in theeventof
a conviction are the licensestransmitted
to theDepartmentof Transportation.A
new sectionof KRS 189A is createdto
outlinewhatfactstheCourtmustfind, by
a preponderanceof theevidence,to jus
tify suspensionfor each of the suspect
classeslistedabove.Theyin essenceboil
down to was there probablecauseto
believethat theindividualis amemberof
that suspectclass?In regardto pretrial
suspensionsdueto prior convictionsor
refusals, the statute specifically
delineatesthat a finding in that regard
"shall not be construedas limiting the
person’s ability to challengeany prior
convictions or license suspensionsor
refusals."It is unclear from the statute
whateffectaconstitutionallyinfirm prior
would have on the pretrial suspension.
Such a provisionenhancesthe needfor
early review of thevalidity of anyprior
offenses.

A new section of KRS 189A specifies
thosetime periodsof suspensiondueto
refusal to takeachemicaltest.

For afirst refusalwithin fiveyears,the
period is sixmonths.

For a secondrefusalwithin five years,
theperiodis 18 months.

Forathird refusalwithin five years,the
periodis 36 months.

For a fourth refusalwithin five years,
thesuspensionperiod is 60months.

The statutespecificallyrequiresimposi
tion of this punishmentin theeventthat
thedefendantis notfoundguilty pursuant
to KRS 189A.OlO. However, if there is a

conviction pursuantto l89A.010, then
thelengthof suspensionis determinedby
eitherthe licenserevocationpenaltyfor
that level of offense or the suspension
periodfor thelevel of refusal,whichever
is longer.

HARDSHIP LICENSE

A newsectionofKRS I 89A createswhat
promisesto be both of benefit to some
individuals convictedpursuant to this
new schemeand an administrative
nightmare.Thoseindividuals convicted
of a first offense pursuant to KRS
189A.010 maynow petitiontheCourtfor
ahardshipdriver’slicensefor thefinal 60
daysof the 90dayrevocation.Thereare
basicallyfour circumstancestoallow for
a limited license: to continue employ
ment; to continue schooling; to obtain
medical care; and to attend any court
orderedcounselingor program.Hardship
licensesare unavailablein refusal cases.

In order to obtain a hardshiplicense, a
new sectionof KRS 189Aoutlineswhat
the individual must be preparedto
presentto theCourt.In additionto proof
of motorvehicle insurance,as ageneral
rule, sufficientproof to satisfytheCourt
asto thelegitimacyof theclaimedneed
is required.In theeventthe reason,and
theverification,satisfiestheCourt,anew
section of KRS 189A requires the
Cabinetto delivera permit card setting
forth "the times, places, purposes,and
otherconditionslimiting thedefendant’s
useof a motorvehicle."The individual
is requiredto carrythepermitatall times,
aswell asplacinganidentifying decalon
his vehicle. Operatingamotorvehicleat
a time other than designatedin the
hardshiplicenseis punishableasa Class
A misdemeanorandthereis anadditional
6 monthsrevocation.For this privilege,
the individual must pay the Cabinetof
Transportationafeenot to exceed$200.
No provision is madefor indigency.

INFORMED CONSENT

Themajorchangein theareaof informed
consentdealswith thenoticethatmustbe
given. In a changefrom currentproce
dure, at thetime of theinitial request,the
individual mustbe advisedof the conse
quencesof refusal,the consequencesof
testing greaterthan a .10, and that the
individual hasthe rightto his owntestby
anindividual of his ownchoosingwithin
a reasonabletime. A potential sourceof
controversymayariseas Section2b of
this newsectionstatesthat theindividual
must be advisedthat if thereis a .10 or
greateror if the individual is under the
influence that the individual could be ,‘

subjectedto criminal penaltiesand "the
person’s licenseshall be revokedfor a
periodof at least90days."Theredoesnot
appearto be this mandatory90-day
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suspensionanywhere in the license
suspensionprovisionsof thestatute.An
individual who takesthetestbut is none
theless acquitted,would not under the
remainingprovisions of the statute be
subject to a 90-day suspension.The
meaningof this noticeprovisionis atbest
unclear.

BOOKKEEPING

In addition to the substantivechanges
listed above,therearenumerousminor
changeswithin the statute. The statute
requirestheuniform citation form to be
alteredto makeplacesfor new required
information. There is a reworking of
KRS 189.520 involving nonmotor
vehicles.There is a laundrylist of situa
tions wherelicenserevocationis man
datoryeventhoughKRS 189A.010is not
involved. There is a reworking of the
licensenotin possessionstatutoryproce
dure. On a more substantivenote,there
is a periodic requirementthat the Ad-

ministrative Office of the Courts be
alertedregardinganycasesremainingon
the docket in excessof 90 days. And,
finally, thereis therequirement,which is
achangefrom currentlaw, theDOT must
now honor court orders regarding the
validity of priorconvictionsin determin
ing suspensionperiods.

CONCLUSION

Thoseindividual interestswhich sought,
throughHouseBill 11, to "get tough" on
drunk drivers were successful.It is ob
vious from thelistedchangesthat House
Bill 11 will result, atleastin theshort run,
in an increasednumberof convictions
and lengthier suspensionperiods. The
prosecutor’sjob hasbeenmade easier,
andthedefendant’spenaltyharsher.Lit
tle, if any,effort is madewithin thelegis
lation to combat the problem of al
coholism andno effort, short of retribu
tion, is directedtowards a reductionof
recidivism. It will, without doubt,havea

major impact upon the Departmentof
Public Advocacy, whichrepresentsand
will represent,amajorpercentageof the
individualschargedwith this offensein
this state.Even in light of this, the final
provision of the new bill divides up
federal funding amongstvarious par
ticipants in the systemwho will be ef
fected by the increasedcaseloadas a
result of this bill. It comesasno surprise
that noneof thefunds will bedirectedto
offset the Department’sincreased
caseload,although15% of the fundswill
bedirectedtowardstheprosecution’sef
forts. As such, an already punitive bill
promises to be even more punitive on
thoseindigentcitizenschargedwith its
violation.

ROBERT A. RILEY
AssistantPublic Advocate
LaGrangeTrial Office
Oldham/ Henry / Trimble County
LaGrange,Kentucky40031
502 222-7712

Summary of ProposedCriminal Rules Changes
To be Submittedto KBA Annual Meeting - 1991

The SupremeCourthasauthorizedthe
submissionof six newcriminal rulesor
amendmentsto existingrulesat the an
nual meetingof theKentuckyBar As
sociationon Wednesdaymorning,June
5, 1991 in Louisville. A brief summary
of theproposedrules,oramendmentsto
existingrules is as follows:

prior to the entryof aconditional plea
of guilty.

5 A proposednewrule involving RCr
8.08 through8.12 so as to permit the
pleaof nob coniendere.

1 A proposednew criminal ruleof
procedureto requireajury instruction
on thedispositionof adefendantwhen
thejury is instructedon the absenceof
criminal responsibilityby reasonof
mental illness, retardationor guilty
but mentallyill.

6 A new rule to require prior judicial
approvalbeforeagrandjury subpoena.

2 A proposed amendmentto RCr
7.10, establishing grounds for the
takingof depositions.

7 A proposalfor anew criminal rule
regarding the qualifications of ap
pointedcounselin capitalcasesis under
considerationby the SupremeCourt.
Oneof theprincipal concernsrelatedto
suchaproposalis the adequacyof fund
ing in order to provide effective im
plementationof sucha rule.

JUSTICE WINTERSHEIMER

3 An amendmentof RCr 12.782 to
providethat when a personhasbeen
convictedof an offenseandonly afine
hasbeenimposed,theamountof bail
shall not exceedthe amount of the
fine, plusinterestandcosts.

All rulessubmittedin atimely mannerto
the committee were forwarded to the
SupremeCourt. TheSupremeCourthas
final discretionas to whetherto submit
any rulesto theannualmeetingin June

that thereareother majorrulechanges
to be consideredat theannualmeeting,
including massivechangesin theappel
late rules. The proposednew codeof
evidencewill be discussedduring the
afternoonsessionon June5.

4 Amendment to RCr 8.09 which
wouldeliminate thenecessityof con
sentby theCommonwealthAttorney

The full text of the proposedrules and
amendmentswill be published in the
Spring edition of the Bench & Bar
magazine.Final adoption of all rule
changesis within the discretionof the
SupremeCourt. It shouldbepointed out

DONALD C. WINTER SHEIMER
Justice
SupremeCourtof Kentucky
Chair, Criminal RulesCommittee
P.O. Box 387
Covington,KY 41012
502 564-4165
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DUI Statistics Often Don’t Add Up

HOW TO CHALLENGE THEM
IN COURT

Imaginethat aftersharingtwo bottles of
wine and a fried chickendinner with
severalfriendson ahot summerevening,
a driver whoseold carhada burned-out
taillight startedout for his home across
town. Imagine further that 45 minutes
later he was run into by a driver who
failed to stopat aredlight. Alternative
ly, he might havebeenpulled over for
weavingor becausethetaillight wasout.
During the investigationat the scene,a
policeofficerdetectedalcoholon thefirst
driver’s breath, took him into custody,
andtransportedhim to thepolicestation.
There,nearly threehoursafter theacci
dent, anIntoxilyzer breathtest was ad
ministeredthat registered0.10% blood
alcoholconcentrationBAC.

At trial, it was presumedby law and
supportedby the prosecutionexpert’s
testimonythat: by the time the accident
occurred45 minutesafter thedefendant
hadfinisheddrinking, all of the alcohol
thathehadconsumedhadbeenabsorbed
into his bloodstream;the Intoxilyzer
resultobtainedwithin threehoursof the
incident was competentevidence;the
Intoxilyzer’s2100:1 breathalcohol con
centration BrAC to BAC conversion
ratio applied to the defendant; the
defendant’sBAC at the time of the acci
denthadbeenhigherby 0.015%perhour
than it wasat the time of the breathtest
almost threehourslaterthe population
averageeliminationrate is approximate
ly 1.015%BAC perhour, so his BAC at
the time of the accident was 0.145%
0.10%astested,plus 0.045%overthree
hours;anddriving behavioris impaired
when theBAC is over0.10%.

As discussedbelow, statutes specify
BAC becauseresearch on alcohol and
impairmentis basedon BAC. However,
most tests on defendantsare madeon
BrAC becauseof the convenienceof
measuringbreath alcohol. A standard
conversionration of 2100:1 is used to
estimateBAC basedon BrAC. Statutes
erroneouslyassumethat the sameratio
appliesto everyone- that afterdrinking
alcohol, the concentrationof alcohol in
everyone’sblood will be 2100 times

greaterthan theconcentraionof alcohol
in their breath.

Statutesalsoerroneouslyassumethat al
cohol is absorbedandelininatedat the
sameratesby everyone.Absorption of
alcohol.takes placemost’y in the small
intestines and is a highly variable
process,ranging from 45 minutes to
manyhours. The lowest figure is typi
cally assumedby the stalutes.Once in
the body,alcohol is e1imiratedprimarily
through several stagesof metabolic
breakdown in the liver1 into energy,
water, and carbondioxiIe, which re
quires variable Lime tha ranges from
0.04% to 0.006%BAC er hour. The
averageeliminationrate i approximate
ly 0.015% BAC per hour

Thevariousstatesemploi different ter
minology and different statutory lan
guagee.g., DUI, DU1L,DWAI, DWI,
OUI. This article addresesthe typical
situation in which the tate employs
statutorypresumptions,btt doesnot ad
dress the applicability of a statutory
savings clausethat lets he court hear
additional evidenceof inpaireddriving
behavior. Other measurdsof impaired
functioning,suchasmigh derivefrom a
field sobrietytest,arenot *ddressedhere,
nor is the presumptionthit 0.10% BAC
producesimpairmentfor everyone.

USE OF PRESUMITIONS IS
UNCONSTITUTIONAL

JonathanCowan recently pointed out
that SupremeCourt rulings againstthe

useof presumptionsin jury instructions
in otherareasof law shouldapplyto DUI
andDWI prosecutionsaswell. Jonathan
Cowan,Guilt by Presumption,Criminal
Justice,Spring 1989, at4. SeealsoFran
cis v. Franklin, 471 US 307 1985
barredrebuttableandirrebuttableman
datory presumptionsregardingintent in
a murdercase;County Court of Ulster
Countyv. Allen, 442US 1401979;and
Sandsiromv. Montana, 442 US 510
1979barredmandatorypresumptions
thatshift theburdenof proofto thedefen
dant.Indeed,suchconstitutionalprotec
tion hasrecentlybeenextendedto DUL
offenses.See, for example, Barnes v.
People,735P2d869 Cob 1987,which
held that a statutecouldconstitutionally
authorize only a permissiveinference
ratherthanamandatorypresumptionthat
thedefendantwasundertheinfluenceof
alcohol. This paperextendsCowan’s
discussionto examinesomeofthecrucial
statistics that the typical statutoryDUI
presumptionsarebasedon,suchas those
brought into play in the hypothetical
above.Suchpresumptionsshouldindeed
bechallenged.

INAPPROPRIATE USE OF
STATISTICS

SeveralDUI-relatedstatutorypresump
tions are based on statistical averages.
However,a fundamentalrule of statistics
is that they do not apply to individuals.
All that prosecutionexpertscantestify to
is what theaveragesare. Any presump
tion that everyoneis averageon a given
characteristicis invalid on its face. Con
versely,a given characteristic’sdescrip
Lion must include its distribution in the
populationbefore it is complete.When
applied to individuals, the charac
teristic‘s rangeandvariationmay beeven
moreimportantthanthe average.

Thereareseveralcrucial factual issuesin
DUI prosecutionsto which theapplica
tion of statisticalaveragesis scientifical
ly invalid. After alcoholis consumed,the
ratesof absorptionandeliminationdeter
mine both the blood alcohol concentra-
tion BAC at the time of measurement
andthe extentto whicha BAC measure
mentcan be usedto extrapolatebackto
an earlier BAC level. if breathalcohol
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concentrationBrAC is measuredand
converted to BAC, the validity of the
BAC dependson thevalidity of assump
tions about human physiology and the
conversionratio. Average rates of ab
sorptionandelimination andan average
blood:breathconversionratio areinvalid
asappliedto aparticularindividual.

ALCOHOL ABSORPTION

Alcohol absorptionis rapid only when
distilled alcohol is consumedon an
emptystomach.Eventhen,an individual
may not reachhis or her peak alcohol
concentrationfor morethan threehours.
See,for example,Kurt M. Dubowski,
Human Pharmacokineticsof Ethanol:
Further Studies,22 Clinical Chemistry
11991976.When food is eatenbefore
orwhile drinking,or if thebeveragecon
tains digestiblematerial, the alcohol is
largely retainedin the stomachwith the
food.See,for example,M. F. Masonand
K. M. Dubowski, Alcohol Traffic, and
ChemicalTestingin the UnitedStates:A
ResumeandSomeRemainingProblems,
20 Clinical Chemistry 126 1974;
Richard E. Erwin, Defense of Drunk
Driving CasesMatthewBender,1984;
KenSmith,Science,theIntoxilyzer, and
BreathAlcohol Testing,TheChampion,
May 4, 1987.

The functionof thestomachisdigestion;
absorptiontakes place primarily in the
intestines.Only 5% to 20% of alcohol
consumedby an individual is absorbedin
the stomach. Not until the food is
digestedis it emptiedinto theintestines,
where the remainder of the alcohol is
absorbedinto thebloodstream.The time
it takesthe stomach to digestits contents
dependsin parton the kind offoodeaten:
carbohydratesaredigestedfairly rapidly;
proteintakeslonger; and fat may takeup
to 20 hours.HoraceW. Davenport,The
Physiologyof theDigestiveTract Year
book MedicalPublishers,1971. In ad
dition, trauma,such as mayresultfrom
an accident - and possibly even from
being arrested,for somepeople - can
causethe stomachto retain its contents
for hours or evendays. E. F. Rose,Fac
tors InfluencingGastric Emptying,24 J
ForensicScience2001979.

ALCOHOL ELIMINATION

An alcohol elimination rate of 0.015%
BAC perhour is alsobasedon a popula
tion average.Researchshows that in
dividual elimination rates vary from
0.006% to 0.04% BAC per hour. M.
Bogusz, Comparative Studieson the
RateofEthanolElimination,22 J Foren

sic Science446 1977; Kurt M.
Dubowski, Alcohol and Traffic Safety
U.S. Departmentof Health, Education
and Welfare,Public HealthServicePub
No 1043, 1961;seealsoreview in K. M.

Dubowski,Absorption,Distribution and
Elimination ofAlcohol: HighwaySafety
Aspects,Supp 10 J Studieson Alcohol
98 1985. Thus, it may take some
peoplemore than twice as long as the
averageto eliminatethe sameBAC. In
addition, food can affect elimination of
alcohol as well as its absorption.Allen
J. Sedman,Paul K. Wilkinson,Ermelin
da Sakmar,DonaldJ. Weidler,andJohn
G. Wagner,Food Effectson Absorption
andMetabolismofAlcohol, 37 JStudies
on Alcohol 1197 1976;J. J. Vitale, J.
DiGiorgio, H. McGrath,J. Nay, and D.
Mark Hegsted,Alcohol Oxidation in
Relationto AlcoholDosageand the Ef
fed of Fasting, 204 J Biological
Chemistry2571953.Consequently,as
Dubowski concluded,"Extrapolationof
alateralcoholtestresultto thetimeof the
alleged offense is always of uncertain
validity andthereforeforensicallyunac
ceptable" Dubowski 1985, supra at
106; emphasisadded.

The Arizona SupremeCourt cited
Dubowski’s 1985 study regarding the
timing of a BAC measurementand held
that theremustbe evidencerelating the
BAC back to the time of arrest,or there
could be no presumptionthat a suspect
wasdriving under the influenceof al
coholat that time. Desmondv. Superior,
No CV-88-0416-SA, April 6, 1989
ArizonaSupremeCourt, 1989.

Thus, assumptionsthat absorptionwill
becompletewithin 15 to 30 minutesafter
drinking stops and that there will be a
steadyrate of decline thereafterarein
valid in many cases- probably thevast
majority. Evenwhentheyhavenot eaten,
individualsvary in their ratesof alcohol
absorption. But typically, peopleeat
whenthey drink. Unlessit can be estab
lished thata persondid not eat for some
hoursprior to drinking,andthathedrank
distilled spirits, it will often be impos
sible to determinewhetherhis BAC was
risingor falling at thetimeof anincident.
Unless it is measuredat its peak,every
measuredBAC will occurat leasttwice:
onceduring therise andonceduring the
fall. Likewise, evenif the time when an
individual reachedherpeak BAC were
known,herrateof eliminationmay beso
differentfromtheaveragethatit will take
more than twice as long for thealcohol
to leaveher body.

Consequently,any significantdelaybe
tween incidentand BAC measurement
typically will rendertheresultsmeaning
lessasfar asascertainingthe BAC at the
timeof theincidentis concerned.Despite
statutory languagestating that a BAC
measurementmadewithin 3 hoursof an
incidentis "competent"evidence,there
is no scientific support for theassump
tion thata laterBAC revealstheBAC at
the time of the incident.

BLOOD : BREATH RATIOS

Blood:breathratiosvary betweenpeople
just like virtually every other human
characteristicvaries. Such variability is
shown by every study on the
blood:breathratio thathasbeenreported
in the literature. Seereview of early
studies in M. F. Mason and K. M.
Dubowski, Breath-AlcoholAnalysis:
Uses,Methods,and SomeForensic
Problems - Reviewand Opinion, 21 J
ForensicScience9 1976; A. W. Jones,
Variability of the Bbood:BreathAlcohol
Ratio in Vivo, 39 J Studieson Alcohol
1931 1978; Kurt M. Dubowski and
Brian O’Neill, The Bbood:BreaihRatio
ofEthanol, 25 Clinical Chemistry 1144
1979. But BrAC testingis scientifical

ly valid only if a single ratio can be
appliedto everyonewithin anacceptable
margin or error. However, the 2100:1
blood:breathratio built into the In
toxilyzer is simply anaveragecomputed
from thefindingsof severalearlystudies.
This averagedoesnot apply to the vast
majority of peoplewho are not exactly
average.The appropriatestatisticis the
range, not the average, and the range
extendsat least from 1100:1 to 3400:1
See,for example,Nebraskav. Burling,
224Neb725,400NW 2d 8721987.

Even moreproblematicfor presumptive
statutesarefindingsthat theblood:breath
ratio is not evenstablefor a given in
dividual. That is notsurprisingbecause
studieshavefound that BAC and BrAC
measurementsthemselvesfluctuate
0.03%or more over short time periods.
Dubowski 1976, supraat 1199. See
alsoreviewby Dubowski1985,supra.
When repeatedmeasurementsof the
combinedblood:breathratiosweretaken
over longer time periods,variationsas
greatas 1100to 3100 werefound within
thesameperson.T. A. A. Alobaidi, D.
W. Hill, andJ. P. Payne,Significanceof
Variations in Blood:Breath Partition
CoefficientofAlcohol,2 Brit Med J 1479
1976. Consequently,it is debatable
whethera person’s"true" blood:breath
ratio can everbedetermined,althoughit
may be lessthanhalf theaverageratioof
2100:1 that is usedby the Intoxilyzer.

Whenexpertwitnessesfor the prosecu
tion testify that the U.S. Departmentof
Transportationhasapprovedthe2100:1
ratio for usein breathalcoholtesting,or
that theIntoxilyzer hasamargin of error
of only 0.10%,they completelymissthe
point. Pronouncementsby government
agenciesare not a valid substitutefor
scientificresearch.Furthermore,theac
curacyof the Intoxilyzer hasnothing to
do with variability among people.
Precision in measuringBrAC is ir
relevant.Consistentlyfinding the same
BrAC whenmeasuringasuspect’sbreath
does not validate the use of the 2100:1
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ratio to convert the BrAC to a BAC.
Usinganaverageratio to convertaBrAC
into a BAC when the averagemay not
evenremotelyapply to the defendantis
still invalid.

Courts have often considered a
defendant’sblood:breathratio as an in
dividual physicalcharacteristicthat can
be determinedonly throughmeansof
physicaltests.Becausethedefendantis
presumedto haveexclusiveaccessto that
information,he is giventheinitial burden
of producing evidenceon that issue.
People v. Pritchard, 162 Cal
App3dSupp 13, 209 Cal Rptr 314
1984.However,in a recentCalifornia
case,the courtnoted that the defense’s
expertwitnessdisputedthe notionthat a
defendantcould meaningfullyoffer the
measurementof his blood:breathratio at
a given time, becauseit would only be
speculativethat the ratio had beenthe
sameat the time of the prosecution’s
breathtest, andthe prosecution’sexpert
admitted the ratio could be affectedby
external factors that vary over time.
Peoplev. McDonald254 Cal Rptr 384,
389 Cal App 4 Dist 1988. TheMc
Donald court held that the2100.1 ratio,
whichit termeda"rule of convenience,"
shouldnot applyunlessthe "exonerating
fact is peculiarlywithin thedefendant’s
knowledge."McDonaldat 389;seealso
Peoplev. Pritchard, supra. The court
statedthat thedefensedoesnot"haveany
substantiallygreaterability to establish
[the exoneratingfact] than does the
prosecution."McDonaldat389;seealso
Peoplev. Montalvo,4 Cal 3d 334,482P
2d2051971.Becausetheconstancyof
a defendant’sblood:breathratio was in
doubt, thecourt held that it was error to
instruct the jury that it should presume
thedefendanthada 2100:1 ratio unless
hepresentedevidenceas to his personal
ratio.Thecourtstatedthatthe instruction
"effectively took that questionfrom the
jury andcastin stonea fact notproven."
McDonaldat 389.

BODY TEMPERATURE

WhenBrAC is measured,body tempera
ture is assumedto be the same for
everyone.In fact, different peoplehave
naturally different body temperatures.
From themeanbody temperatureof 37
degreesC 98.6degreesF assumedby
theIntoxilyzer,normalbody temperature
ranges between 35.8 degreesC 96.5
degreesF and 37.2 degreesC 99.0
degreesF. T. C. Ruch andJ. F. Fulton,
MedicalPhysiologyandBiophysicsW.
B. Saunders,18th ed 1966; T. R. Har
rison,ad,PrinciplesofInternalMedicine
McGraw Hill, 3d ed 1958. Many in
dividuals pay little attention to fever
lower than38.9 degreesC 102 degrees
F. MasonandDubowski1974,supra
at 134. Alcohol entersthe breathfrom

the bloodstreamthroughthe surfaceof
the lungsin amannerroughlyanalogous
to steamrising from the surfaceof water:
As the temperatureof the water in
creases,morewaterturns to steam.The
sameis true for body temperatureand
breath alcohol concentration.Hot
weather, infection, fever, and even
menstrual cycle changescan alter an
individual’sbody temperatureby several
degrees;nonetheless,body temperature
is not measuredwhenan Intoxilyzer test
is made.

Every degreeof increase in body
temperatureI degreeC or 1.8 degreesF
cancausean increaseof 7% to 9% in
BrAC. Although BrAC increaseswhen
body temperatureincreaseswhile BAC
remainsthe same,the Intoxilyzer does
nottakethat into accountandits standard
conversionratio will falsely inflate its
BAC reading. Mason and Dubowski
1974,supraat 134; Smith,supraat 15.

The imaginary defendantthis paper
beganwith probablyhadnot digestedhis
dinnerat thetime of theincident. 1-ic had
eatena fatty meal,so his blood alcohol
wasprobably still rising at the time he
was tested.That alone would render a
breathalcoholtestinvalidafterasubstan
tial delay,becausehis alcoholconcentra
tion wouldhavebeenlower atthe timeof
the incident - not higher, as presumed.
He mighthavebeenhomein bed before
his blood alcohol concentrationhit the
legal limit, had henotbeenstopped.If
hewastraumatizedby theaccidentorby
the arrest,his digestioncouldhavebeen
disruptedandfurtherdelayedthealcohol
absorption.

Applying theaverageeliminationrate to
this defendant in order to extrapolate
back to a presumptivelyhigherlevel at
the time of the incident was invalid be
causehis actual elimination rate may
have been much different than the
averageandbecauseheprobablyhadnot
evenreachedtheeliminationphaseatthe
time of the incident. Due to errors of
measurementinherent in converting
BrAC to BAC, his actualBAC mayhave
beenless thanhalf thecomputedfigure.
Becauseindividuals’ blood:breath
ratioschangeovertime, thereis no way
to determinewhat the defendant’sratio
actuallywas at the timeof the incident.
In addition,becausetheweatherwashot,
his body temperaturemay havebeen
elevated,further inflating theBrAC test
results.

DUI defendantsare frequentlyconvicted
on the basis of presumptionssuch as
thosediscussedin this paper. Drinking
and driving is certainly a problem that
should be curtailed. But presumptions
areinadequate-andprobablyunconstitu
tional - substitutesfor facts.Besides,the
actual purposeof DUI statutes is to
removeimpaireddriversfrom theroads.
Underthepresentsystem,somealcohol
impaireddriversareremoved,butdrivers
who are impaired by drugs cannot be
removedby this system See Roberta
Mayer, Getthe DruggedDriversoff the
Roads,Criminal Justice,Fall 1989,at 6,
nor can drivers who are simply poor
drivers.And somedriverswhoareunim
pairedat the time of an accidentthat is
not their fault may be wrongfully
punished.

As Cowannotes, if impaireddriving is
the real issue, that is what should be
measured.It shouldnotbetoo difficult to
develop a mobile apparatususing
microcomputertechnologyso that tests
of impairment in the field have a
demonstratedrelationshipto actualdriv
ing. Thendriversimpairedby alcoholcan
be confirmed, and drivers impairedbe.
causeof medicalproblemscan be aided
andexonerated.

TERENCE C. WADE

TerenceC. Wadeearnedhis master’sand
doctoral degreesin clinical psychology
while a graduate researchfellow and a
teachingfellow in statistics and assess
ment. He conductsresearch on the legal
relevanceofchemicallyandphysiological
ly alteredpsychologicalprocesses.He has
testifiedasanexpertwitnesson suchissues
as alcohol absorptionandelimination, al
cohol concentration,blood:breathratios,
behavioralimpairmentandfield sobriety
testing.

ReprintedbypermissionoftheAmerican
BarAssociation.
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STATISTICS DON’T APPLY TO
INDIVIDUALS
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SIXTH CIRCUITHIGHLIGHTS
Federal Court of AppealsAction

ARTICLE1, SECTION9,
CLAUSE2,
U.S.CONSTITUTION
The Privilegeofthe Writ ofHabeas
Corpusshall notbesuspended,un
lesswhen in CasesofRebellionor
Invasion, thepublic safetymayre
quire it.

PROSECUTORIALMISCONDUCT
Sizemorev. Fletcher

In Sizemorev. Fletcher, 921 F.2d 667
6th Cir. 1990, the Sixth Circuit af
firmed the District Court’s granting
habeascorpusrelief on the ground that
prosecutorial misconduct denied
Sizemorehis right to dueprocessof law.

Sizemore,oneof theownersof the Big K
Coal Company,had beenconvictedof
two counts of murder in the shooting
deathsof two independentcoal truck
drivers. The Kentucky SupremeCourt
affirmedSizemore‘s LeeCountyconvic
tions, finding that the special
prosecutor’s comments were inap
propriatebut hadnot deniedSizemorea
fair trial.

The U.S. District Court grantedhabeas
relief, adoptingthemagistrate’sfindings
that the prosecutor’scommentshad
denigratedthecredibility of Sizemore’s
attorneyswithout any basis in fact, had
suggestedthat Sizemore’sspeedycon
sultation with counselwassuspect,and
hadappealedto classprejudiceby refer
ring to Sizemore’swealthandhis ability
to hireseveralactuallysevenattorneys.

Sizemoreraised68 instancesof alleged
prosecutorialmisconduct. His primary
objectionsfocusedon the closingargu
ment by thespecialprosecutorfrom the
attorneygeneral’soffice:

It happensin all cases.After I hearthe
defenseattorney,I wonderwhattrial I
havebeento whentheystartedrelaying
the evidenceto me because...I never
heardhalfof whatthey tell thejury and
I startthinking, "wheredo we getthis
fairy tale; what fantacy [sic] is this?"
ThenI thought,"How appropriatethat
we are hearing fairy tales from Mr.

Burns

Contrastinghersoleeffort as prosecutor
to thatof thesevendefenseattorneys,the
prosecutorthen told the jury that the
lawyers"mustlook to youall... like Snow
White and the seven dwarfs In
describingthe seriesof eventsafter the
shooting,theprosecutorstated:

And then he [SizemoreJsnuck out,
wentout thebackway. Did hego to the
KSP [Kentucky StatePolice] Postand
give a statementlike the truckersdid?
No. He wentoutthebackway, andhow
convenient.Who did he goout with? I
think we probablystipulatedit andwe
probably all know a thousandtimes.
He wentout with hisown specialcon
venient attorney, Larry Allen ...who
had beenwith him from within five
minutesof the killing to the very end.

And then on the stand today when
Steviesaid."Well, ldon’thavemygun,
I think Larry hasit." How convenient.
Goodold Larry takescare of every
thing.

DescribingameetingbetweenSizemore,
his attorney and two witnessesto the
shooting,the prosecutortold thejury:

...Justlike he [SizemoreJand L.A.
White and GeneCobb did, andLarry
Allen, when they all went up to the
tipple to talk about what happened....
Gotto getour alibi, gotto getourstory
straighi

Referringto Sizemore’sability topresent
high quality photographicexhibits as
part of his defensethe prosecutorsaid,
"Hewantsyoutoknow thetruthsomuch.
A manwithhismoney,hiscoal

trucks

Speakingof thestate’sphotographs,the
prosecutorstated, "They’re not fancy,
they’renotexpensiveaerialphotographs,
they’renotbig color simulations."

The prosecutor also stated that
Sizemore’switnesseshadnot spokento
the authorities,but had "talked to the
defendantand one of his multitude of
attorneys."Finally, theprosecutorsaid,
"Steve Sizemorewould ratherkill two
menthanto give them araise."

In its opinion, the Sixth Circuit recog
nized that prosecutorsenjoy consider
ablelatitude in presentingargumentsto
ajury. However, theCourtfurtherstated
thatwhenaprosecutorhasmaderepeated
and deliberate statementsclearly
designedto inflame the jury and
prejudice the rights of the accused,and

-G . -

This regularAdvocatecolumn high
lights publishedcriminal lawdecisions
of significanceof the Sixth Circuit
Courtof Appealsexceptfor searchand
seizure and death penalty decisions,
which arereviewedin The Advocate
Plain View and The Death Penalty
columns.
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thecourthasnot offeredappropriatead
monitions to the jury, a conviction so
taintedcannotbe allowedto stand.

TheCourt faultedboth theprosecutor’s
appealsto wealth and classbiases,and
her statementsconcerningSizemore’s
consultation with seven attorneys. It
foundthesecommentsweresufficientto
create prejudicial error, violating
Sizemore’srights to dueprocessunder
the5th and14thamendments.TheCourt
further statedthat no prosecutormay
employ languagewhich denigratesthe
right of a criminal defendantto retain
counsel of his choice or to presenta
vigorousdefense.

RES JUDICATA
Hoodv. UnitedStates

In the unpublishedopinion of flood v.
UnitedStatesNo. 90-5807,renderedon
February11, 1991, theSixth Circuit ad
dressedtheissueof whetherresjudicata
should bar relief in thefaceof an inter
vening changein thelaw.

Hoodwassentencedin federal court to
96 yearson a convictionof kidnapping
and transportinga stolen vehicle. The
trial court ordered,pursuantto a federal
statute,that he not be eligible for parole
until afterserviceof 30 years. Thecon
viction wasaffirmed on directappealby
theSixth Circuit. The Sixth Circuit also
affirmed the district court’s judgment
denyingHood’s motion for a reduction
of sentence.

Sometime thereafter,Flood tiled a mo
tion to vacatealleging that the 30 year
paroleincligihility term waserroneously
applied in his casebasedon the Sixth
Circuit’s decisionin Statesv. Hagen,869
F.2d277 6th Cir. 1989. In Hagen, the
Court ruled that district courtsdid not
havestatutoryauthority to setparolein
eligibility in excessof 10 years.

Thedistrictcourt deniedHood’smotion,
finding that the Sixth Circuit’s prior
decisions upholding Hoed’s sentence
wereresjudicataasto theissueraisedin
his motionto vacate.In theSixth Circuit,

Hoodarguedthat resjudicalashouldnot
bar relief in the face of an intervening
changein the law.

TheSixth Circuit statedthat thedoctrine
of resjudicatadoesnot applyto habeas
petitionsunlessthreefactorsaremet:

1 the sameground presentedin the
subsequentapplicationwasdetermined
adversely to the applicanton a prior
application,
2 the prior determinationwason the
merits,and
3 the ends of justice would not be
servedby reachingthe merits of the
subsequentapplication.

In hood, the Sixth Circuit reversedthe
district court’sjudgment,finding that the
"endsof justice"would not beservedby
continuing to apply the statutory con
structionrejectedby liagen.

DonnaL. Boyce
AssistantPublic Advocate
Frankfort, KY

ICURRENT EMPLOYMENT
OPPORTUNITIES WITH DPA

The Department of Public Advocacy is currently seekingqualified
applicants for thevacant positionslisted below.

Legal Secretary- This position in the DefenseServicesDivision is locatedin
Frankfort.

* AlternativeSentencingSpecialist- Thispositionis locatedin Paducah.Theperson
will submitreportsto aJudgeconsideringorderingsomemeansofpunishmentother
than incarceration.

AssistantPublic Advocate-The Departmentcurrentlyoperateswith threevacant
attorney positions. These position vacanciesare in l-Iopkinsville, 2 and
Pikeville.Therewill beavacancyin theHazardtrial office asof November1, 1991.

* Paralegal - This positionis locatedin Eddyville,andprovidesserviceto theinmates
at the KentuckyStatePenitentiary.

* SupplementalAssistantPublicAdvocates- TheDepartmentis seekingattorneysto operateoutof theRichmond,Frankfort
andLaGrangetrial offices.

If you are interestedin oneof thesepositions, pleasecontact Roy Collins, PersonnelDirector or
RebeccaDiLoreto, Recruitment Director at 502 564-8006for further information.

ROY COLLINS
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PLAINVIEW
Search andSeizure Law

It hasbeena while sincewe examined
casesfrom our courts. This article will
updateus on casesaddressingsearchis
suessincelast fall.

THE KENTUCKY COURT
OF APPEALS

Docksteaderv. Commonwealth

able and objectively reasonablebelief
thatweaponsarein or aboutthesuspect’s
immediatecontrolandvicinity. Here,the
officer searcheda pouch which he
reasonablysuspectedcontained a
weapon.Hadhenotdonesotheappellant
would havehadaccessto any weapons
insideandtheofficer left at his mercy."
Accordingly, the searchwasreasonable,
and appellant’sconditional pleawould
stand.

FOURTH AMENDMENT
The rightofthepeoplelobesecure
in their persons, houses, papers,
andeffects,againstunreasonable
searchesandseizures,shall not be
violated, and no Warrants shall
issue,but uponprobablecause...

SECTION 10
KENTUCKY CONSTITUTION
The peopleshall besecurein their
persons,houses,papersand pos
sessions,from unreasonable
searchand seizures;and no war
rantshall issueto searchanyplace
or seizeany person or thing,
without describingthemas nearly
as may be, nor without probable
causesupportedby oath or affir
mation.

TheKentuckyCourtof Appealshaswrit
ten two publishedopinionsof late.The
first, Docksteaderv. Commonwealth,
Ky., App., 802 S.W.2d 1491991, rep
resentsakind of easebeingplayedout all
the time across the Commonwealth.
Docksteaderwas a passengerin a car
heading the wrong way on a Newport
Streetat 3:30 a.m. Police officers con
tendedtheycouldseethethreeoccupants
ofthecararguing,sotheyapproachedthe
car to investigate.They saw a beerbe
tweenDocksteader’slegs,so they asked
all the occupantsof the car to get out.
Docksteadertold the officers he had a
knife on his hip, which wasremoved.A
pat-down of Docksteaderrevealed a
pouch,which he said containedcigaret
tes. The officer pattedthe pouch, and
discoveredit to havea hardobject in it.
"Fearing a weapon,"the officer opened
thepouchandfounddrugs.

JudgeEmberton,joinedby JudgeDyche
and Hayes, found the scenarioto be
reasonable.First, the Court found that
approachinga stoppedcar without a
showof forcedoesnotinvolve theFourth
Amendment.Secondly,oncetheofficers
sawDocksteaderwith a beerin apublic
place,it wasreasonableto requirehim to
getoutof theear.

The Court rejectedDocksteader’scon
tentionthat onadrinkingbeerin apublic
placecaseit wasthenunreasonableto pat
him down, particularly since he had a
knife. Further,once the officer felt the
pouch, it was reasonableto open it to
ensure that it did not have a weapon.
"The fundamental question is
reasonableness.We believeit would be
totally unreasonableto limit the Terry
searchto only theOuter clothing of the
suspectif theofficerpossessesanarticul

Docksteaderis not particularly surpris
ing. It demonstratesthe extentto which
theexceptionsto theFourthAmendment
aresubsumingthe rule againstwarrant-
less searches.It demonstrateshow little
protectiononehaswhen in a car. It rep
resentshow far courtswill lean to meet
the exigenciesof the law enforcement
community.Finally, thecaseshowshow
a small justification for a police en
counter, drinking in a public place, can
balloon into afull blown searchin short
order, with later review concludingthe
searchwas reasonable.Unfortunately,
while appellantraisedSection Ten, the
Court’s analysiswas entirely from the
perspectiveof theFourth Amendment.

That sameday,JudgeEmbertonwrotea
secondopinion affirming a conviction,
andsearch,this time joined by Judges
HayesandWilhoit.

Woolumsv. Commonwaith

Woolumsv. Commonwealth,Ky. App.,
_S.W.2d - January18, 1991. This
case is quite similar to Dock.steader.
Here, theFayetteUrbanCounty Police
receivedananonymoustip that two, tall
white malesin a bluecaron York Street
wereselling drugs.Officers approaching
York Streetsawamarooncarleaveablue
car. The police blocked the blue car,
which had two white malesin it. Ap
parently, the police usedsomeforce at
this point, although the opinion is un
specificabout thequantityof force. The
police openedthe door, and saw a
syringe,a spoon,anda white substance
in abowl. A searchof Woolumsrevealed
a buck knife, a roach clip, a bag of
marijuana,andcash.AfterWoolumswas
placedunder arrest,a searchof the car
revealedmarijuanaandLSD underthe

This regular Advocatecolumnreviews
all published searchand seizure
decisionsof the UnitedStatesSupreme
Court, the Kentucky SupremeCourt,
andthe KentuckyCourtof Appealsand
significant cases from other jurisdic
tions.
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passengerseat, and syringesunder the
driver’sseatand in the trunk.

TheCourtfound thesearchesto be legal.
First, the Courtheld that Woolumshad
beenseizedwhenthepoliceblockedthe
car: However,becausetheseizurewas a
Terry stop, only articulable suspicion
wasrequired,whichhasbeensuppliedby
the corroboratedanonymoustip. The
Courtfurthercalled"deminimus"thein
trusionof requiringWoolums to get out
of thecar. Thepatdownsearch,justified
underTerry, revealed drugs, which
enabledWoolums to be arrested.That
arrestprovidedjustification for a com
plete probablecause searchof the car
under United Statesv. Ross,456 U.S.
798, 102 S.Ct. 2157, 72 L.Ed.2d 572
1982.

The troubling aspectof thecaseis what
is impliedbutunwritten.Whatappearsto
havehappenedis not the low-key, step-
by-stepTerry detention. Rather, a full
blown, screechingtire, pull-Woolums
from-the-carkind of confrontationis im
plied. The Terry analysis used by the
Court seemsinappropriatefor this kind
of streetconfrontation,whereit is clear
an arrestwas intendedfrom thebegin
ning.

Holt v. Commonwealth

Thestinkiestcasetocomealongin a long
time is the unpublishedopinion styled
Holt v. Commonwealth,written on
February1, 1991.This casedemonstrates
basically two things. First, if a police
officer wantsto lie ata suppressionhear
ing, thetrial judgewill oftenbelievehim.
Secondly,RCr 9.78 allows an appellate
court to turn a blindeye, andjustify it by
saying there is "substantialevidence"
supportingthe trial court’s factual find
ings.

Isn’t this a little strong?Listento these
facts. One Bardo, a police officer, had
tried to get his girlfriend to buy cocaine
from Holt. He bragged to another
girlfriend that hewould haveHolt in jail.
Then one night, he saw Holt driving,
stoppedhim, andsearchedhis car, find
ing a weapon anddrugs. Bardotestified
at the suppressionhearingthat Holt, a
convictedfelon,consentedto the search,
saying"youknowme,I’m alwayshappy
to cooperatewith the police." Holt dis
puted the consent,as did a third-party
witness. At thehearing,Bardojustified
the stop by saying Holt had "drifted"
through a stop sign, although he "was
confusedas to wherethestop sign was
located."

l’his isa frustratingdecisionto read.The
Courtstatedthat "the trial courtbelieved
the testimonyof Officer Bardo.We can
find no error in this regard,evenif we

believedwe mayhaveruledotherwise."
Emphasisadded. Judge Lester dis
sented. Does anyonedoubt what really
occurredhere?What is to be gained by
giving deferenceto the trial court’s "fact
finding?" Doesthis makeus respectthe
law more?Did Woolums get justice?
DoesWoolums,sitting in prison,believe
the same laws apply to Officer Bardo
such as perjury as apply to him? A
common factual scenario,but troubling
nonetheless.

THE SIXTH CIRCUiT

United Statesv. Clutter

The Sixth Circuit also wrote numerous
searchand seizureopinions since last
fall. In UnitedStatesv. Clutter. 19 SCR
20 6th Cir., Sept. 18, 1990, the Court
looked at the issue of whetherchildren
havearight to consentto searchahouse.
Here,Clutter lived with Sizemore’s14,
12, and10 yearold children.Onedaythe
childrenreportedto their fatherthat there
wasa lot of marijuanaat the house.The
father,Sizemore’sformerhusband,con
tactedthepolice.Whenthefatherrefused
to let his childrenget involved in getting
a searchwarrant, he and the officer
decidedto try the consentroute. The
children did let the officer in, and he
found marijuana. Basedupon this dis
covery, he obtained a searchwarrant
basedupon his affidavit, which did not
mentionthechildren’sconsent.

TheSixthCircuit affirmedClutter’s con
viction andthesearch."A searchdoesnot
violate the Fourth Amendment where
policeobtainconsentto searchfrom one
who possessescommon authority over
the premiseswith the absentnon-con
sentingtargetof the search."The Court
was not troubled by the officer’s inac
curateaffidavit, calling it nota material
omission, nor "crucial to establishing
probablecause."

UnitedStatesv. Cooke

In Uni tedStatesv.Cooke,19SCR206th
Cir. October 1, 1990, the Court also
lookedagain at the consentissue.Here,
thedistrict judge looked at a fact-bound
airport case. The Sixth Circuit gave
deferenceto thosefacts, without indicat
ing in detail thebasisfor their deference.
In doingso, theCourt remindedthedis
trict judgesto makefindings indicating
"why they are crediting one party over
anotherwhen the versionsof what oc
curred differ in material detail." The
Courtalsochidedtheappellantfor doing
no morethan allegingconflicting stories
in his effort to convince the Court to
abandonits deferenceto the trial court.

UnitedStatesv. Winfrey

Another airport searchcasewas United
Statesv. Winfrey, 19 SCR20 Sept. 28,
1990. Here, four Wayne County
Sheriff’s deputieslooked at a car in a
parking facility andsaw a lot of cashon
the front seat.They beganto watch the
car. WhenWinfrey beganto get in, the
officers approachedhim and asked to
look at hisdriver’s license,planeticket,
and auto registration. He agreed to a
briefcase search, and to a pat-down
searchfor weapons.Winfrey asked to
leave,but thedeputiesdetainedhim until
theDEA couldget there.10- 15 minutes
later, the DEA arrived. Winfrey again
agreedtoa pat-downthis wasdisputed,
at which timecocainewasdiscovered.

Underthesefacts, theCourt againgave
deferenceto the trial court’s findings.
The Court held thereto be no searchin
initially confronting Winfrey. There
after, Winfrey consentedto a pat down
andsearchof his briefcase.The 10 to 15
minute detentionof Winirey was jus
tified underTerry and United Statesv
Sharpe,470 U.S. 675 1985. Finally,
althoughdisputed,theCourtdeferredto
the trial court’s finding of consentto the
secondpat-downsearch.

UnitedStatesv. Bradley

A defendantfareda little betterin United
Statesv. Bradley,20SCR36th Cir. Jan.
10, 1991.Here,after the defendantwas
indicted,the policewentto his homeand
arrestedhim. A searchof his house,with
his consent, revealednarcotics and a
weapon.Bradley was taken before a
magistrate,after which he again con
sentedto a searchof his home.

The good news for Bradley is that the
warrantlessarrest violated both Ten
nesseeandUnitedStateslaw.TheCourt
viewed this as a clear Payton v. New
York,445U.S. 573 1980violation. Be
causeBradley’sconsentfollowedshortly
thereafter,theconsentwastaintedby the
illegality. The bad news for Bradley is
that thesearchtwodayslater,conducted
afterBradley’sappearancebeforea judi
cial officer, wasviewedasuntaintedby
the illegal arrest.

UnitedStatesv. Dominquez-Prieto

United Statesv. Dominguez-Prieto,20
SCR 3 Jan. 17, 1991 involved the in
spectionof a truckin Tennesseepursuant
to rulesarid regulationsof theTennessee
Public ServiceCommission.Thedriver,
who was "nervousand shaking"during
thesearch,hada late log book,anempty
rig driven 1600miles, anda padlocked
trailer. Thesecircumstancesmet
Tennessee’s"reasonablesuspicion"test.
UsingNewYorkv.Burger,482U.S. 691

1’
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1987, the Court held the searchto be
reasonabledueto havingbeenconducted
"pursuant to the pervasivelyregulated
businessdoctrine."

UnitedStatesv. Taylor

In anotherSixth Circuit case, United
Statesv. Taylor, 48 Cr.L. 11116thCir.
10/25/90, the Court reverseda condi
tional plea due to an unconstitutional
search. Eddie Taylor, a middle-aged
black man dressedin work clothes and
carrying a "designertravel bag,"
deplaned in Memphis after a Miami
flight, andwalkeddirectly andnervous
ly toward the parking lot. Memphis
Police officers followed him, askedhim
questions,and searchedhis bag twice,
discoveringcocaine.UsingUnitedStates
v. Cortez,449U.S.4111981,theCourt
held the searchto havebeen illegal.
Taylordid notmeettheamorphous"drug
courierprofile." Neitherhis racenor his
dresswereimportantfactorsindicativeof
beinga drugcourier. "There is no dress
codefor passengerstaking any flight."
Nor could racebe so used."We cannot
allow blacksandotherminorities to be
come subjectto unreasonablestops and
governmentalintrusionsbecauseof their
race."

UnitedStatesv. Anderson

The final Sixth Circuit casewas United
Statesv. Anderson,20 SCR 3 6th Cir.,
Jan. 15, 1991. Here, officers saw the
defendant’scarpullingout of a residence
at ahighrateof speed.Theirlicenseplate
was in the window, and the car was
heavilyloaded.Theareahadbeenthesite
of numerousrecent burglaries.The
defendantswere black. After being
stopped,he defendantswere askedto
accompanytheofficers to thecountyjail.

TheCourtheld the districtjudge wasnot
clearly erroneousin finding the initial
stopping to have beenconstitutional.
Onetroubling fact relied upon by both
courtsis that the defendantswere black
in a whiteneighborhood.

Thereafter,reasonablesuspicionripened
into probablecausewhenthe defendants
gavewildly inconsistentandimplausible
answersto questionsposedby the of
ficers.

Connecticutv. Hamilton

Therehasbeena little movementof late
in the high court. OnOctober29, 1990,
theCourt vacateda judgmentin a Con
necticut case in which the lower court
had suppressedevidencenot listed in a
searchwarrantandnotinadvertentlydis
covered. Connecticutv. Hamilton, 48
Cr.L. 3049 Oct. 29, 1990.

Florida v. Jimerro

OnDecember3, 1990, th4 Courtgranted
certiorari in Florida v. Jimerro. The
questionto beconsideredby the Courtis
whether the scopeof a consentsearch
extendstoall areasof avehicle,including
closed containers,if the consentingin
dividual is advisedof the natureof the
investigationandtheobjectof thesearch.

Connecticutv. Geisler

The Court vacatedanotherConnecticut
casein Connecticutv. Geisler,48 Cr.L.
3097Jan.7, 1991.Therulingbelowhad
suppressedthedefendant’sbloodalcohol
test and statementsmade after officers
madea warrantlessentry into his home
for the purportedreason of rendering
medical assistanceto him following an
accident.

Dunkel v. UnitedStates

The Court vacatedthe judgment in
Dunkel v. United States. The vacated
lowercourtdecisionhadheld that a den
tist had no reasonableexpectationof
privacy in a dumpsterlocatedon thecur
tilage of his office, and thus no warrant
was requiredto searchthedumpster.

SHORT VIEW

1 Statep. Shepherd,Ark. 798 S. W. 2d
45 1990. A prosecutormay not usea
subpoenato placepolice officers in a
position to look for evidenceduring ser
vice of the subpoena,accordingto the
ArkansasSupremeCourt,usingboththe
4thAmendmentandArkansaslaw.Five
police officers were used to serve the
subpoena.Onetestifiedthey wenton the
propertyto "kick thehornet’snest."This
wasan egregiousmisuseof thesubpoena
power, and thus evidenceseizedas a
resulthad to besuppressed.

2 UnitedStolesv. McNichols,Nev. Sup.
Ct. 48 Cr.L. 1151 10/25/90. The
Nevada SupremeCourt used property
law conceptsto rejecta searchof a house
the defendant had lost due to a
foreclosure.The defendant’sre-entry
ontohis propertydidnotcreateanexpec
tationof privacysocietywaspreparedto
recognizeas reasonable;rather, it was
reviewedas a trespass.Thus, thedruglab
found there could be usedagainstMc-
Nichols.

3 Maxianv. Brown,NY Sup. Ct. App.
Div., 1stDept.,48 Cr.L. 1160 10/30/90.
In New York, as in Kentucky, a person
arrestedwithout a warrantmustbe taken
beforea magistratefor a probablecause
determination"without unnecessary
delay." See RCr 3.022. Henceforth,
however,thatphrasewill requirean ar

raignmentwithin 24 hoursof arrest,after
which thedefendantcangointocourtand
requirethestateto explainthe reasonfor
delay. Williams v. Ward, 845 F.2d 374
2nd Cir. 1988 had approveda 72 hour
prearraignmentdelay in New York.
Thereafter,the 4th Amendmentis vio
lated by the continuedholding of the
defendantwithout a probablecause
determination.Maxian v. Brown goes
one step further, requiring the state to
justify anythingbeyonda 24 hourdelay.
It would not behyperboleto saythat this
is violatedevery day in somecounty in
Kentucky.

4 Statev. Boland,Wash.800 P.2d 112
1990. The police cannot search
curbsidegarbagein Washington State
without a warrant,after this decisionby
the WashingtonSupremeCourt. Using
theWashingtonConstitution,the Court
explicitly rejectedthe 4th Amendment
analysisby the Court in California v.
Greenwood,486 U.S. 35 1988. ‘The
WashingtonConstitution prohibits dis
turbing a person’s"private affairs, or his
homeinvaded,without authorityoflaw."
TheCourtfocusedon whetherBoland’s
"private affairs" were effected, rather
than focusingon the reasonablenessof
the expectationof privacy, as did the
GreenwoodCourt.

5 Peoplev. New York,NY Ct. App. 48
Cr.L. 1241 11/29/90.The New York
Constitution requires reasonable
suspicionfor an officer to usea dog to
sniff theoutsideof a house.The Court
wasconcernedthat suchadog sniff gave
informationabouttheinsideof the house,
whereincreasedprivacy is expected.

6 United Statesv. McCraw, 920 F.2d
224 4th Cir. 1990. Cracking the door
opendoesnotgive thepolicethe right to
force their way into’ an occupant’shotel
room without a warrantaccordingto the
FourthCircuit. TheCourtusedtherecent
caseof New York v. Harris, 110 S.Ct.
1640 1990 to suggestthat "the police
may not forcibly or coercivelygain ad
mittanceto a private residenceto effect
an arrest simply by obtaining the
arrestee’spresenceat thedoor."

7 People v. Ricksy,111.564 N.E.2d 256
1990. The police may not reachany
objectdiscoveredduring pat-downTerry
search.Rather,to justify suchasearchthe
officer must describethe perception
reasonablyleadinghim to believethat a
weaponlies underneath.

8 United Statesv. Hedrick, 921 F.2d
3967thCir. 1991.PushingGreenwood
onestep further,the 7th Circuit hasap
provedthewarrantlesssearchof garbage
placed midway betweenthe sidewalk
and the garage. "Becausethe distance
betweenthegarbagecansandthepublic
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sidewalk was relatively short, the gar
bagewas collectedby the garbageser
vicefrom that location, andthegarbage
cans were clearly visible from the
sidewalk, we hold that Hedrick pos
sessedno reasonableexpectationof
privacyin thegarbage.

9 Commonwealthv. Martinez,Pa. Sup.
Ct., 48 Cr.L. 1404 1/23/91. A person
wholeavesagroupofpeopleon thestreet
when sheseesthe police drive by, and
who hasa "bulge" in herjacket,may not
be seizedby thepolice underTerry. "At
the moment that Martinez was told to
come towards the police officers, turn
aroundandputherhandson thecar,there
was no basis to reasonablybelieve that
Martinezhadengagedin any unusualand
suspiciousconduct. Without that, one
cannot reach the issue of whether the
suspect is armed and dangerous.The
coercive activity was unlawful. The
evidenceflowing from that unlawful
conductshouldhavebeensuppressed."

10 Commonwealth v. Edmunds, Pa.
Sup. Ct. 48 Cr.L. 1425 2/4/91. There
will beno good faith exceptionin Pen
nsylvania. The Pennsylvania
Constitution’s exclusionaryrule, like
Kentucky’s,is intendednotonly to deter
policemisconduct,butalsoto protectthe
privacyrightsof its citizensandto ensure
that warrantsareissuedonly upon prob
ablecause.To adoptagood faith excep
tion wouldemasculateboth of thesepur
poses.Further, adopting the good faith
exceptionwouldunderminetheintegrity
of thejudiciary. Accordingly, therewill

be no good faith exception under the
PennsylvaniaConstitution.

ERWIN W. LEWIS
AssistantPublicAdvocate
DirectorDPA
Clark/Jackson/ MadisonCountyOffice
Richmond,Kentucky40475
606623-8413

A Louisville salesmanhas filed a law
suit in federalcourtcontendinghewas
strip-searchedafter being stoppedfor
speedingandarrestedfor failing to list
his current addresson his driver’s
license.

StevenW. Price, 29, asks for punitive
damagesin his lawsuit filed in U.S.
District Court.

The suit says a federal appealscourt
alreadytold JeffersonCountyit cannot
strip-searchpeopledetainedfor minor
offensesunlessthere is a reasonable
suspicionthey areconcealingweapons
or contraband.

Price,dressedin a jacketand tie, said
he hardlylookedlike adangerousfelon
whenhewas stoppedin AudubonPark
lastyear.

Price’ssuitcomesoneyearafterJeffer
son County governmentpaid $30,000
in an out-of-courtsettlementto Karen
Masters,whowasstrip-searchedaftera
traffic-relatedarrestin 1986.A separate
paymentof $25,000was made to her
attorney.

Writing for a unanimousthree-judge
panelin Masters’case,6thU.S. Circuit
Court of AppealsJudgePierceLively
rejected the county’s claims that, to
protect inmates from one another,it
must strip-searchall detaineeswhen
they areintermingledwith thegeneral
population. The U.S. SupremeCourt
refusedto considerthecounty’sappeal.

RichardFrey,Jr. theJeffersonCounty
correctionschief, saidheasunfamiliar
with the factsof Price’scase.But Frey
confirmed that beforeany detainees-
includingaccusedtraffic offenders- are
movedinto thegeneralpopulation,the
jail still strip-searchesthem.

"Anyonewho comesto thejail, I don’t
know them," he said, defending the

policy. "He could wear a suit and tie,
but we haveno ideawhat their back
groundis."

Price’s suit namesthe county Correc
tionsDepartment,county government,
Frey and jail officer RobertReno as
defendants.Pricecontendsthathis "ap
pearanceandbehavior"gaveno cause
to believehe wasconcealingweapons
or contraband,making thesearch"un
conscionable."

He asks for punitive damages"to en
surethat nocitizenof JeffersonCounty
is everagain victimized by theblatant
andmaliciousviolation ofconstitution
al...rights that were endured by the
plaintiff."

LexingtonHerald-Leader
March 10, 1991

Reprintedby permission.

lam only one,,
But still I am one. :.

I cannotdo everything,
But still I cando something

And becauseI cannot doeverything,
I will not reluseto dothe
somethingthat I can do.

- E.E Hale

Jefferson County
Faces Strip-Search Suit

His
Brother’s Keeper

Man is Indicted;
Brother sent to Jail

Veterinarian, Rafael Roca-Suarez
spent26 daysin jail beforeconvinc
ing drug authoritieshe was not his
brother, who had been indicted on
drug smugglingcharges.

U.S. MagistrateWilliam Turnoff
said it was an honest mistake.He
ordered Roca-Suarez’sreleaseon
personalsurety bond and gave
prosecutorsand DEA agents three
weeksto finally checkthesituation.

It is thesecondtimeRafaelhasbeen
arrestedinstead of his brother,
Renato.In 1983, he was detainedin
Panamauntil aDEA manwasflown
in to saythey hadthewrong man.

AssociatedPress.
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JUVENILE LAW
Diversion Programs Help Turn Kids Around

SECTION 11,
KENTUCKY CONSTITUTiON
In all criminalprosecutionstheac
cusedhasthe right to be heardby
himself and counsel; to demand
the nature and cause of the ac
cusation against him; to meetthe
witnessesfaceto face,andto have
compulsoryprocessfor obtaining
witnessesin his favor. He cannot
be compelledto give evidence
against himself, nor can he be
deprivedof his life, liberty or
propertyunlessbyjudgmentofhis
peersor the law ofthe land; andin
prosecutionsby indictment or in
formation, he shall havea speedy
public trial by an impartialjury of
the vicinage; but the GeneralAs
sembly mayprovide by a general
lawfora changeof venuein such
prosecutionsfor both the defen
dant and the Commonwealth,the
changeto bemadeto the mostcon
venientcounty in which afair trial
can be obtained.

A rogues gallery of youthful crime
covers the walls of a small third-floor
office in the Kenton County Building.
Drawings depict kids in jail cells; kids
beingled to police cars;a colorful house
withbrokenwindowsunderthe crayoned
words"Doing Damageis Dumb."

The artistsareexpertson their art. They
are youngsterswho have done the
damage, shoplifted the cosmetics,
burglarized the houses.Most are first-
timeoffenderswho paintedthepostersas
part of a programthat diverts children
from courtandsubstituteseducationand
community service for incarceration.
"We wantthesekids to teachotherkids
why what they did was wrong," said
MelissaHiggins, 1 of4 court-designated
workersin Kenton County.

Similar workersare attachedto each of
Kentucky’s 59judicial districts,undera
program mandatedby the Unified
JuvenileCode.The codebecamelaw in
1987 in an effort to gear the juvenile
justice systemmore toward rehabilita
tion thanpunishment.

The main job of court-designated
workers is developingprogramsto turn
childrenaway from crimewithout send
ing themto court.

It seemsto be working, says Charles
Leachman,the state’sjuvenile services
manager.A study of 20 judicial districts
from 1988 to 1989 showedonly 13%of
thechildrenwho wentthroughthediver
sion program showed back up in the
juvenile justicesystem.

Of all children who agreeto diversion,
88% complete their programs. If the
juvenile fulfills his partof thediversion
bargain, the chargesare dismissed,his
recorderased.

Leachrnansays diversion agreements
alsohavegenerated$345,000in restitu
tion and 161,000 hours of community
service."We feel the programhasbeen
highly successful,"Leachmansaid.

Under the program, if police pick up

anyoneyoungerthan 18, thefirst person
they seeis thecourt-designatedworker.

The worker reviewsthechargeswith the
child, interviews the child, checks the
child’s record and determineswhether
thechild is lodged in a detentioncenter,
a shelteror with his family while await
ing a courtappearance.The workeralso
determineswhetherthe child is eligible
for thediversionprogram.

Under the former system, most of the
children who were accusedof crimes
went straight to a juvenile detention
facility andthento thecourtroom."There
wasn’t muchdiversiongoing on before
thecourt-designatedworkers,"saidBrad
Hughes,spokesmanfor the stateCabinet
for HumanResources.

The new juvenile code lists a set of
criteria that is used acrossthe stateto
determine a juvenile’s eligibility for
diversion. In mostcases,a first-time of
fenderis aprimecandidatefor diversion.
Under previous regulations,eligibility
variedin differentpartsof thestate.

Ms. Higgins’ work won her statewide
recognition last Octoberat the Juvenile
JusticeConferenceat EasternKentucky
University. Shewas I of 2 court-desig
natedworkers in the stateto receivethe
annualconferenceawardfor outstanding
contributionsin providing juvenile jus
tice services.

Ms. Higgins helped develop 15
workshopsfor juveniles ranging from
theft prevention,shoplifting anddrugsto
temper control, and self-esteem. A
workshop called"Just Say No" hasleft
some young offenderscrying. The
workshop features Debbie and Ed
Kentrup, whoseyoung daughterwas
killed in a wreck causedby a drunken
driver.They talk aboutwhat it feelslike
to be a victim of a drunken driver. A
21-year-oldwhodisabledapoliceofficer
while driving drunk four yearsagotells
what it feelslike to be theoffender.

A good portion of diversions include a
workshop on dealing with other people
and controlling temper. Ms. Higgins
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points to alargepenciledpostershowing
tenacceptableways to dealwith anger.
The child who drew it barely knew one
acceptableway of dealing with anger
before making contactwith the court-
designatedworkerprogram. "Theprob
lem is interactionskills, coping skills.
We showthem if you don’t like someone,
this is how to dealwith thatperson,"Ms.
Higginssaid.

Other aspectsof a diversion program
wouldbetailoredto fit theyouth’scrime.
A child arrestedfor shoplifting might
attend a theft preventionworkshop,
apologizeto the storeandwrite a paper
about why shoplifting is wrong. The
child alsomaybeaskedto draw a poster
about shoplifting. "If a kid has done
damageto somebody’sproperty,I almost
alwayswill havehim do a work detail.
It’s importantthat he pays backto the
community for what he did," shesaid.
"Sometimesthey getjobs to pay restitu
tion. We haveajobs boardin theoffice.
Wetell thekids, ‘We don’t want it com
ing frommomanddad.Wewant it com
ing from you."

Youngstersunder 16 do such jobs as
cutting grassor shovelingsnow.Those
over16canwork atmoretraditionaljobs.
Ms. Higgins tries to find work that will
domorethanraisemoney."Weusenurs
ing homes,the animal shelter. If a kid
expressesinterest in developing
secretarialskills, we try to find a job in
anoffice."

She encourageskids to choosenursing
homework wheneverpossible."They’re
doing somethingfor other people.They
might be helping someonewith lunch
traysor wheelingsomeonearound,"Ms.
Higginssaid."Kids haveto feel needed.
I think they can get a lot out of helping
otherpeople."

PENNY KRLMER
KentuckyPoststaffreporter

Reprintedwith permissionof the Ken
tuckyPost,February26, 1991.

Alternatives to Jail
Insteadof jail, mostjuvenilessentencedto long-term statecustodystay at atreatment
centeror a grouphome.Othersstay athomebutattenda treatmentprogramduring the
day.Thefollowing programsare listed in orderof security, from the mostsecureand
disciplinedto the least.

Treatment centersfor Youthful Offenders
Thesefour programstakejuveniles,ages13-18,who havebeenconvictedof felonies
twice in thepast year or haveviolatedthe terms of their court-orderedtreatment.The
dormitory-styleinstitutions include intensive counseling, schooling andvocational
training:

CentralKentuckyTreatmentCenter,Louisville: boys, capacity47.
MoreheadTreatmentCenter,Morehead:girls, capacity32.
Rice-AudubonKentuckyChildren’sHome: boys, capacity42.
Johnson-BreckinridgeTreatmentCenter,LaGrange:boys, capacity32.

TreatmentCentersfor Public Offenders
Theseprogramstakejuveniles,ages13-18,who aredesignatedpublic offendersunder
statelaw andhavecommittedfelonyoffenses.Thedormitory-styleinstitutionsinclude
intensivecounseling,schoolingandvocationaltraining:

CardinalTreatmentCenter,Louisville: 30 boys.
GreenRiver Boys’ Camp,Cromwell:44 boys.
LakeCumberlandBoys’ Camp,Monticello: 44 boys.
Lincoln Village TreatmentCenter,Elizabethtown:32 boys.
Mayfield TreatmentCenter,Mayfield: 30 boys.
NorthernKentuckyTreatmentCenter,Crittenden:20 boysand20 girls.
OwensboroTreatmentCenter,Owensboro:33 boys.
WoodsbendBoys’ Camp,WestLiberty: 40 boys.

Clinical Services
Twoprogramsarefor youngchildren,ages6-12,who areconsideredseverelyemotion
ally disturbed.Children live in thedormitory-typefacilities Mondaythrough Friday,
butreturn homeon weekends:

CentralKentuckyRe-Ed,Lexington:30 boysandgirls.
Re-EdSchool of Kentucky,Louisville: 24 boys.

Group Homes
Eachgrouphomehasa capacityof eight residents,ages13-18.Boys andgirls have
separatehomes.Most residentsarejuveniles guilty of a crime;somearestatusof
fenders- suchaschronicrunaways.Thesearehomes,not institutions,which are
staffedaroundthe clock:

Ashland,boys.
Bowling Green,boys.
Crescentin Louisville, girls.
Glasgow,boys.
Kennedyin JeffersonCounty,boys.
Mayfield, girls.
ProspectHousein Berea,girls.
Walton,boys.
Winter in JeffersonCounty,boys.

Bardstownin JeffersonCounty,boys.
Bumsidein Tateville, boys.
Frenchburgin Sudith,boys.
Hopkinsville, boys.
London,girls.
Middlesboro,boys.
Waddy,girls.
Westportin Louisville, boys.

Day Treatment Centers
Theseoffer counseling,schoolingand vocationaltraining MondaythroughFriday.
Thesearenotresidentialfacilities. Thechildren- boysandgirls - live at homewith
their families, in fosterhomesor in grouphomes:

Ashland,capacity30.
Lexington,capacity55.
Covington,capacity45.
Harrodsburg,capacity20.
Louisville, capacity75.
Newport,capacity45.
Owensboro,capacity50.
LaurelCountyat London,capacity30.
Christian Countyat Hopkinsville, capacity30.

Bullitt County at Shepherdsville,capacity50.
Wilkinson Streetat Frankfort, capacity50.
HardinCounty at Elizabethtown,capacity40.
HopkinsCountyat Madisonville,capacity30.
Life Skills at Bowling Green,capacity36.
MadisonCounty at Richmond,capacity30.
ShelbyCounty at Shelbyville,capacity30.
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EVIDENCE LAW
Kentucky’sNewEvidenceCode - Part IV

FOURTEEN AMENDMENT
No stateshall makeor enforceany
law which shall abridge the
privilegesor immunitiesofcitizens
oftheUnitedStates;nor shallany
State deprive any person of life,
liberty, or property, without due
processof law; nor deny to any
person within its jurisdiction the
equalprotection ofthe laws.

PRIVILEGES

Following theexampleof 13 otherstates,
the drafters of the proposedruleshave
createdanarticle which lists certaintes
timonial privileges that will apply in
court proceedings.Becausestatecourts
do not face the diversity problemsen
counteredin the federal systemthereis
no impedimentto having the privileges
clearly explained in the evidencerules
adoptedby the state.At thesametime,
theseprivileges are particularly impor
tant becausethey will be applied in
federaldiversity casesunderFRE501.

The source for most of theserulesap
pearsto be the Uniform Rules of
Evidence, a proposal adoptedby the
Commissionersof Uniform StateRules
in 1974. Actually, thereis not muchdif
ferencebetweenthe Uniform Rulesand
theproposedfederalprivilegesthat were
contained in the original draft of the
FederalRulesof Evidencebutdeletedby
Congressbeforefinal enactment.

Theseproposalsreplacea numberof
statutesformerly listed in Chapters421
and 422 of the Kentucky Revised
Statutes.

If is interesting to note, however,that
three privileges that you might think
would be includedin theEvidenceCode
are left in the statutes.A: first I was
temptedto conclude thai the drafters
consideredthese to be second-string
privileges. However, / now think they
were left in the statutes to give them
broadapplication.

It is important to rememberthat theKen
tucky Rulesof Evidencearedesignedto
apply to "all thecourtsof this Common
wealth." It may well be that thedrafters
left thesethreestatutesoutsidethe rules
in order to makesurethey would apply
in any proceedingor governmentinves
tigation. KRE 1101c extends the ap
plicability of privilegesin courtproceed
ings to "all stagesof all actions,casesand
proceedings,"but the rule limits theap
plication to court actions.This is an im
portant supplementto the rules since it
will allow theuseofprivilegesatprelimi

nary hearingson the admissibility of
evidencein grandjury proceedingsand
thelike. However,1 think that the limita
tion of theRulesofEvidenceto theCourt
of Justicemeansthat privilegeslike hus
bandandwife or psychotherapist-patient
would notnecessarilybe availablein an
administrativeor legislative investiga
tion e.g., parolerevocationhearingal
though privileges outsidethe evidence
rules would be available.It is unlikely
that any administrativeboard would
refuseto honor the privilegesset out in
theEvidenceCode,but thereis nothing
in theCodethatrequirescompliancewith
the Code by any entity exceptthe Court
of Justice.

Thetwo standardprivilegesretainedout
side the Code are the journalist’s
privilege,KRS 421.100andthe medical
records confidentiality privilege, KRS
422.315. The former statute allows a
journalistto refuseto namethesourceof
his information. This of course is par
ticularly useful in investigations or
governmentwrongdoing or negligence.
Thelatterstatutepermitsapatientwhose
medical records are to be introduced
underthecertifiedmedicalrecordspro
cedureto askthe trial court for a protec
tive orderkeepingprivatemattersoutof
the court record. This is not strictly a
privilege,but simply astatutethatallows
a personto aska judge to keepembar
rassingmattersoutof public record.Cer
tainly this would not apply to matters
relevant to the issuespresentedby the
particularcase.

In additiontothe two statutesjustnamed,
thereis an additionalstatute in Chapter
421 of the RevisedStatutesthat needs
mentionhere. In someevidencecodes,
thereis a statutoryor rule-basedself-in
crimination provision that as a matter
state law protects the defendantfrom
having to testify. Such a provisionis not
necessaryin Kentuckybecausein Ken
tucky the privilegeis reversed.At com
mon law, thedefendantwasnotallowed
to testify in a criminal case.It was not
until theforerunnerof KRS 421.225was
enactedin 1886thatthe defendanthad a
right to testify at a criminal trial. The
statuteitself providesthat thedefendant

‘1

This regularAdvocatecolumn reviews
new evidencecasesdecided in Ken
tuckyandfederalcourts,anddealswith
specific evidentiary problems en
counteredby criminal defenseauor
neys.
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may testify only athis own request.If the
defendantdoes not ask to testify, the
matterof incrimination does not come
up. The statutealso prohibits any com
mentonhisrefusalto testify. Thisstatute
must be left in thebody of statutelaw
becausewithout it thedefendantwould
have no state law right to testify in a
criminal trial.

Otherthan this statuteandKRS 421.100
and 422.315,every statutein Chapters
421 and422 dealing with privilege has
beenrepealedeffectiveJuly 1992.

Theonly partsremainingin Chapters421
and422 are statutessetting out proce
duresfor securingtheattendanceof wit
nesses,provisionsfor replacementoflost
documents,a full faith andcreditstatute
and amodifiedversionof the anti-sweat
ing statute.

PRIVILEGES UNDER THE
RULES

Theprivilegescontainedin Article V of
the proposedrules consistof a general
rule,an"honesteavesdropper"provision
which undercutsthe privileges, six
specific privileges dealing with lawyer
and client, husbandand wife, clergy
communications,counselor-client,
psychotherapist-patientandgovernment
informant situations,followed by
provisionsconcerningvoluntarywaiver,
the effect of compelleddisclosure,and
commentor inferenceupon claiming of
theprivilege. Idealwith the generalrule
andthe exceptionfirst becausethey tell
how the privileges are expectedto be
applied.

GENERAL REQUIREMENT OF
TESTIMONY

Thegeneralrule is set outatKRE 501. It
says simply that unlessotherwise
providedby aconstitution,astatuteor the
rulesof court, "no personhasa privilege
to refuse to be a witness,refuseto dis
closeany matter, refuse to produceany
objectorwriting,or preventanotherfrom
being a witnessor disclosingany matter
or producinganyobjector writing." The
Commentaryto this rule setsout theplan
of the Article which is a general rule
requiring testimony by everyonewho
cannotclaim a specific privilege. Right
awayyou can tell that thedraftersdo not
intend to give wide effect to privileges.
This impressionis confirmed by KRE
502 which presentsthe "honest
eavesdropper"rule. KRE 502 statesthat
a personto whom disclosureis neither
intendednor foreseenand who legally
obtains a confidential communication
may testify or be compelledto testify
concerning the contentsof that com
munication.TheCommentarystatesthat
this follows the common law approach

articulatedby Wigmore in his evidence
treatise.Wigmorestatedthat thelaw has
doneenoughfor thepartywho possesses
the privilege by allowing him to avoid
forced disclosure."This much, but no
more,isnecessaryfor themaintenanceof
the privilege." [8 Wigmore, Evidence,
Section2326,p. 633-634McNaughton
Rev., 1961].The idea is that sincethe
protectionof privileged materialis "lar
gely in the client’s hands"and because
the privilege interfereswith the truth-
finding functionof thecourts,privileges
shouldbe strictly construedand limited.
This view has beenrejected by most
moderncommentators.

In Weinstein’sEvidence, the author
criticizes Wigmore’s concept of
privilegesbecauseit doesnot dealwith
modem difficulties in keeping private
mattersprivate.[2 Weinstein’sEvidence,
Section503b [02], p. 5 1-54; Martin,
BasicProblemsof Evidence,6 Ed., Sec
tion 9.01a1988]. In SuburbanSew‘N
Sweep,Inc. v. Swiss Bernina, 91 FRD
254N.D. III., 1981that courtdiscussed
thedifferentapproachto privilegestaken
in more recent times. McCormick’s
Evidencetext wascitedto theeffectthat
at the timeWigmorewrotehis first edi
tion came out in 1904 the incidental
hazardsof unintendeddisclosurecould
be guarded againstby being careful.
However, "with the advent of more
sophisticatedtechniquesfor invading
privacyin generaland interceptingcon
fidential communicationsin particular,
thepicturechangedand a verydifferent
conceptof the eavesdropperemerged."
There is no other jurisdiction that has a
provisionsimilarto KRE 502.Almost all
jurisdictionsthat haveadoptedstatutesor
rulesfor privilegesfollow whatmight be
calledthe "reasonableprecautions"rule
which I think is farbetterthanthe present
proposal. This is because"certain
privacy interests in the society are
deservingof protectionby privilege ir
respectiveof whether the existenceof
such privileges actually operatessub
stantially to affect conductwithin the
protected relationships."[McCormick,
Evidence,3d Lawyers’ Ed., Section72,
p. 1721984].Whenyou stopandthink
about privileges that are set out in the
Evidence Code, each deals with the
respectthat a decentgovernmentshould
havefor theprivacyrightsof individuals.
Husbandsand wives should be able to
talk to eachotherwithoutfear that some
onecould forceoneor theotherto testify.
Peopleshouldbeabletoconsultreligious
advisers,psychologists,psychiatrists,
counselors,or social workers, because
thepurposefor eachsuchconsultationis
the alleviation of somesort of psychic,
emotional or spiritual distress that the
personis feeling. A personmustbe able
to tell his or her attorneythe complete
truthnotonly toassistin developmentor

dispositionofa case,butalsoto allow the
lawyer to advisetheclient. We live in a
society in which theprivacyessentialto
the maintenanceof humanrelationships
is constantlyunderattack.The fact that
privileges are createdin the first place
showsthat these forms of communica
tion betweenpeoplearesoimportantthe
governmentshouldnotbeabletocompel
disclosure. It is unreasonableand in
decentto undermineprivilegesby allow
ing any eavesdropperwhodisclaimsevil
intent to violate confidentiality.
Wigmore’swork was thegreatachieve
mentof theearlypartof thiscentury.But
that work is rapidly becomingdated.
Wherea stateis decidingon newrulesof
law, it shouldnot rely on outdatedcon
cepts.

The drafters well may hope that the
courts will be able to discern the truly
"honest" eavesdroppersfrom the ones
who are not quite so "honest." But it
requires little imagination to foresee
casesin which thedeterminationwill be
very difficult. Supposea client is at
KCPC. A guardhas to be presentor at
leastoutsidethedoorto protectagainst
violent actionsby the client againstthe
attorney. The guard listens through the
door for anysoundsof impendingtrouble
andinsteadoverhearsconfidentialinfor
mation that is privileged. Under KRE
502 the prosecutorcould subpoenathe
guardandintroducehis testimonyattrial.
Thisproposalis a mistake.It is unneces
saryand it canonly serve to chill com
munication in several very important
areas.

The betterapproachis that adopted in
states like Michigan. In that state, the
courts take the position that because
privilegesare mattersof statute,waiver
mustbe the resultof anactof the person
claiming theprivilege, not the result of
anunfortunateaccident.[e.g.,Sterlingv.
Keidan, 412 N.W.2d 255 Mich. App.,
1987].There is a provisionin therules
for a voluntary waiver. ProposedKRE
510u statesthat a claimof privilege is
not defeatedby a disclosurethat was
"madewithout opportunityto claim the
privilege." JosephandSaltzbumnotein
their Evidencein America: The Federal
Rulesin the StatesMichie, 1987], that
this rule can be interpretedto preclude
testimony from eavesdroppersbecause
obviously thepartiesto the communica
tion havenothadanopportunityto assert
theprivilege.Thefocusof this construc
tion is on the "reasonableprecautions"
takento preventdisclosure.If theparties
donot takereasonablestepsto protectthe
confidential information, a court may
reasonablyconcludethat they did not
intend the communicationto 1’
privileged.This is a betterapproachthin
proposedKRE 502 which will demand
paranoidprecautionsby attorneysand
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clients and by everyonewho wants to
havea privatecommunication.KRE 502
is a provisionthat deservesa quick dis
missal.

SPECIFIC PROVISIONS

Thestructureof the specificprivilegesis
aboutthe samefor each.Generally,each
privilege starts with a seriesof defini
tions describingthe personswho may
claim theprivilegedcommunicationand
describingexactlywhatcommunications
areprivilegedunderthe rule. Definitions
are followed by the privilege itself and
then by the exceptionsto the privilege.
This section will describe each of the
privileges and the probablemethod of
implementation.

ATFORNEY - CLIENT

SCR3.1301.6prohibits a lawyer from
revealing information concerning a
client unlessthe clientconsentsor unless
otherlaw requiresdisclosure.TheCom
mentaryto this ethicalrule providesthat
a lawyermust,in theabsenceof a waiver
by theclient, invoke the attorney-client
privilegewhenit is applicable.TheCom
mentary also states that there is a
presumptionagainstsupersessionof this
ethicalduty by any law or rule of court.
TheCommentaryhelpfully statesthatthe
questionof supersessionis "a matterof
interpretationbeyondthescopeof these
Rules,"but clearly indicatesthat in case
of doubtthe lawyermusterron the side
of preservationof confidentiality con
cerning any information. Ethically,
lawyers are required to do their best to
preventdisseminationof any "informa
tion" obtainedfrom their clients, con
fidential or not, concerningthe subject
matterof the representation.KRE 501
clearly requiresthat anattorney,no less
than anyoneelse, must, when sum
moned,appearandtestify on anysubject.
It is against this backgroundthat the
proposedKRE 503 shouldbeexamined.

The definitions of this rule are quite
lengthy.A client is a personof anytype,
includinga public officer, a corporation,
an associationof any other aggregation
that receivesprofessionallegal services
by alawyeror whoconsultswith alawyer
for thepurposeof obtainingprofessional
legal servicesfrom thatlawyer. A lawyer
is a personauthorizedto practicelaw or
a personwho is "reasonablybelievedby
the client to be authorized"to practice
law in any stateor nation. A communica
tion is confidentialif it is:

1 notintendedto be disclosedto third
personsotherthan thoseto whom dis
closureis made,
2 in furtheranceof the rendition of
professionallegal servicesto the client
or

3 madeto thosepersonsreasonably
necessaryfor the transmissionof the
communication.

Both the client and the lawyer may act
through representativeswho aredefined
in subsectiona of the rule as persons
employedor authorized by the in
dividuals to act on their behalf with
respectto legalservices.Thegeneralrule
is that a client has the privilege to refuse
to discloseand to preventanyotherper
sonidentified in therule from disclosing
a confidentialcommunicationmadefor
the purposeof facilitating the rendition
of professional legal services to the
client.Althoughtherearc a lot of specific
provisions here, the rule may be
simplified to saythai theclient cankeep
anyoneactingon his behalf,his lawyer,
his own agentor employee,or the
lawyer’s agentor employeefrom saying
anything confidential as long as that
statementrelates to professional legal
servicesto that client.

Of coursethereareexceptions.The first
andmostoffensiveexceptionis the state
ment that the ruleof privilege is subject
to KRE 502. This meansthat any in
nocentor notso innocentbystanderwho
overhearssuch acommunicationcanim
mediatelyblab it to whomeverhewishes.
If an adverseparty finds the statement
useful, the eavesdroppercan be sub
poenaedto testify. Thereare five num
bered exceptions.The first denies the
privilege to communicationsif the ser
vices of the lawyer were soughto assist
anyoneto commitor plan tocommitwhat
the client knew or reasonablyshould
haveknown would bea crimeor a fraud.
The secondone deals with statements
betweenpartieswhoclaimfrom thesame
decedent.The third deniesthe privilege
where the communicationis relevant to
an issueof breechof duty owed by the
lawyer to the client or vice versa.The
fourth notes that there is no privilege
wherethe lawyer receivesa communica
tion concerninga documentto which he
is anattestingwitness.Thelastexception
concernsa communicationrelevantto a
matterof commoninterestamongclients
if he communication was made by
anyoneof them to a lawyer retainedon
consultedby them in common if that
statementis to be offered in an action
betweenor amongany of theclients.

HUSBAND AND WIFE

Thehusbandandwife privilegeis setout
at KRE 504. Thereareno definitions in
this rule, and the rule simply is that the
spouseof an accusedin a criminal
proceedingshasa privilege to refuseto
testify against the accusedspouseas to
eventsoccurring after the date of the
marriage.This is all of therule. Underthe
proposal,therewill benomoreexception

for confidential communicationsas
authorizedundercurrentpractice.This is
not a confidential communication-type
rule. It is simply a privilege that allows a
witness to refuse to take the stand to
testify about"eventsoccurring after the
dateof their marriage."Since a com
munication is an event, obviously that
would becoveredby the rule.

There are important exceptionsto the
rule. There is no privilege where the
evidenceshowsthat the spousesarecon
spiratorsor actedjointly in thecommis
sion of a crime they are both charged
with. There is no privilege where one
spouseis chargedwithwrongful conduct
againstthe "personor property"of the
other spouse,a minor child of either, an
individual residing in the householdof
either,or a third personif that conductis
committedin thecourseof wrongfulcon
duct againstpersonin the householdof
eitherspouse.In addition, thecourtmay
refuse to allow the privilege in any
proceedingif "the interest of a minor
child of eitherspousemay be adversely
affected."Thetrial judgeis vestedwith a
considerableamount of discretion in
denyingtheprivilegewherespousesare
jointly chargedfor offensesor whereone
spousehasinjured theotheror a minor.
Of course,thereis notmuchneedfor the
privilege where the spousesarejointly
tried. The federal right againstself-in
crimination and the Kentuckystatutory
provision will be sufficient in almost
every case to keep the spousesoff the
stand.Therereally is notmuch problem
with the secondpart of the exception,
whereonespouseis chargedwithwrong
ful conduct.This is aninstancewherethe
testimonyof theother"innocent" spouse
is necessarybecausethereis quite likely
no otherway for the truth to be known.
The lastpart is problematic.The phrase
"if the interestof a minorchild . . . may
be adverselyaffected" is vagueenough
to allow denial of the privilege in any
casewherea minor child is involved. If
the interestsreferredto are the interests
listed by the General Assembly in
various parts of the Unified Juvenile
Code, then there probably will not be
muchdifficulty in application.However,
it may be well to draw more specific
language,perhapsadding the phrase
"substantialinterestof a minor child" to
give somelimit to the discretionof the
trial judge in denyingthe privilege.

RELIGIOUS PRIVILEGE

The"religiousprivilege" is so namedin
order to avoid constitutionalproblems.
Apparently, at one time when the
privilege was betterknown as a priest
penitent privilege, therewere claims
madethat theprivilege unfairly favored
Roman Catholics over other persons
from religious traditions that did not

APRIL 1991 / The Advocate33



practice individual confession.The
proposedrule, which follows proposed
FRE506 definesa clergymanas a mini
ster, priest, rabbi, accreditedChristian
Science practitioner or other "similar
functionary"of a religious organization
or an individual reasonablybelievedto
be such by the personconsultinghim.
Again, acommunicationis deemedcon
fidential if it is madeprivately and was
not intendedfor furtherdisclosureunless
to otherpersonspresentin furtheranceof
the purposeof the communication.A
personhas a privilege to refuseto dis
close and to preventanotherfrom dis
closinganyconfidentialcommunication
betweenthe personanda clergymanas
long as that clergymanwasacting in his
professionalcharacterasa "spiritual ad
viser." This last languageis meant to
excludecommunicationsmadeto a per
sonwho may be a licensedministerac
ting in a secularcapacityasa counselor
in a group therapy situation. It is also
intendedto pointout that thepersonneed
notbe"making aconfession"in order for
the communicationto be confidential.
Eitherthepersonor the clergymanmay
claim theprivilegeonbehalfof thecom
municant. Again, KRE 502 applies so
that busybodiesor innocent bystanders
may overhearand testify as to whatthey
overhear.

COUNSELOR - CLIENT

Next in line is the counselor-client
privilegewhichcoversa numberofcom
munications.In the definitions section,
KRE 506 definesa"counselor"as a cer
tified school counselor,a clinical social
worker,asexualassaultcounselor,adrug
abusecounselor,or an alcohol abuse
counselor.Eachpersonmust meetpar
ticular certification or employmentre
quirements.The client of any of these
counselorshas a privilege to refuseto
discloseor to preventtheother from dis
closing a confidential communication
made"for thepurposeof counselingthe
client" if the communicationwas be
tweenthe client, the counselor,andper
sonspresentat the directionof thecoun
selor including membersof theclient’s
family. Again, this rule is subjectto KRE
502. The client, his guardianor conser
vator, or his personalrepresentativeif
deceasedmay claim the privilege. The
counselormay assert the privilege on
behalfof the client. In addition to the
KRE 502 exception,the privilege is not
availableif theclientis assertinga physi
cal, mentalor emotionalconditionas an
elementof a claim or defensein thecase,
or after the client’s deathwhere such
conditionis reliedon asanelementof the
claim or the defense.In addition, if the
judge finds that the communicationis
relevantto anessentialissuein thecase
and thereis no alternativemeansto ob
tain the substantialequivalent of the

communicationarid that theneedfor the
information outweighs the interest
protectedby theprivilege thejudge may
deny the privilege for purposesof that
case.Thejudge is encouragedto receive
theevidencein an in-camerahearingand
to makespecific rulings concerningthe
existenceof each of the three factors
listedabove.

PSYCHOTHERAPIST - PATIENT

Under the psychotherapist-patient
privilege, the patient is a person who
consultsa psychotherapistfor the pur
poseof securingdiagnosisor treatment
of a mentalcondition.A psychotherapist
is either a personlicensedby Kentucky
or anotherstateto practicemedicinewho
receives the communicationwhile
engagedin thediagnosisor treatmentof
a mentalcondition,or, a personlicensed
or certified by Kentuckyor anotherstate
as a psychologist.A personreasonably
believedby the patient to be either of
thesetwo is a psychotherapistfor pur
posesof the rule. Again, the standard
confidentialcommunicationdefinition is
set out, in which a communication is
deemedconfidential if it is not intended
to be disclosed to personsother than
thosepresentfor the purposeof further
ing the "interest of the patient in the
consultationexaminationor interview."
The definition sectionof this rule con
tainsa definitionof a "authorizedrepre
sentative,"which meansa personem
powered by the patient to assert the
privilege and any personwhose com
municationsare madeprivilegedby this
rule. Thepatientor his authorizedrepre
sentativehasa privilege to refuseto dis
close and to preventany other person
from disclosing confidential com
municationsmade for the purposeof
diagnosisor treatmentof his mentalcon
dition, if thosecommunicationsarebe
tweenthepatient,thepsychotherapist,or
personswhoareparticipatingin thediag
nosisor treatmentunderthedirectionof
thepsychotherapist.This includesmem
bersof the patient’s family. The rule is
subject to KRE 502 and contains three
exceptions.There is no privilege for
communicationsin proceedingsto hospi
talizethepatientfor mental illness"if the
psychotherapistin the course of diag
nosisor treatmenthasdeterminedthat the
patient is in needof hospitalization."In
the Estelleexception,the privilege will
be deemedwaived if the patient,after
having been informed that the com
munication would not privileged, has
communicatedwith a psychotherapistin
thecourseof an examinationorderedby
the court. The waiver existsonly as to
issuesinvolving thepatient’smentalcon
dition. Finally, if the patientis asserting
his mentalconditionas an elementof a
claim or defense,of if the patient has
died,theprivilegewill notbeallowed in

any proceedingwherea party relies on
theexistenceof a condition.

GOVERNMENT INFORMANT

The last substantiveprivilege concerns
the identity of an informer under KRE
508. This rule allows an "appropriate
representativeof the public entity to
which the information was furnished"
eithertheCommonwealthof Kentucky,
other states,or the United Statesto
"refuseto disclosetheidentity ofaperson
who hasfurnishedinformationrelatingto
or assistingin an investigationof a pos
sible violation of a law," if the com
municationwas madeto a law enforce
ment officer or memberof a legislative
committeeor its staff conductinganin
vestigation.Thereis no mentionof KRE
502 in this rule. However, if the inform
ant’s identity hasbeenvoluntarily dis
closedor the informant "may be ableto
give relevant testimony concerning an
issuein thecase,"theprivilege may not
apply.Wherethereis aquestionconcern
ing the relevanceof the testimony,the
court must give the "public entity" an
opportunity to makean in-camerashow
ing in supportof the claim of privilege.
Therulepermits affidavits,butallowsthe
court to requiretestimonyconcerningthe
matter. In criminal cases,if the judge
deems invocation of the privilege im
proper,on motionof the defendantor on
the court’s own motion it "shall grant
appropriaterelief" whichmay includean
orderrequiringdisclosure,agrantof con
tinuanceto thedefendant,anorderreliev
ing the defendantfrom disclosuresre
quiredof him, anorderprohibiting intro
ductionof evidence,or anorderdismiss
ing the charges. In any event, the
evidencepresentedconcerning the
availability of the privilege must be
preservedandsealedfor purposesof ap
peal.

WAIVER AND PROCEDURAL
RULES

The remainderof the Privilege Article
consistsof threeproceduralrules.KRE
509providesthat apersonwhovoluntari
ly disclosesor consentsto disclosureof
"any significant part of the privileged
matter"waives the privilege. There are
two exceptions,the first of which is that
the rule doesnot apply if the disclosure
itself is privileged. A secondexception
allows disclosureof confidential infor
mation for "third party payment of
professionalservices" medical in
surance. KRE 510 provides that
privilege is not waived by a disclosure
which was the result of an erroneous
ruling requiring disclosureor disclosure
madewithout the opportunity to claitr.
the privilege. Thefinal rule, KRE 511 is
a very useful rule that providesthat the
claim ofprivilege is nota propersubject
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of commentby anyonein thecourtroom
andthatno inferencemay bedrawnfrom
it. Therule directsthat to theextentpos
siblethe claimof privilegeshallbemade
outsidethepresenceof the jury. Finally,
therule providesthat anypartywho fears
that hemight suffer from an adversein
ferencefrom a claim of privilege is en
titled to an instruction prohibiting any
suchinference.

CONCLUSION

TheprivilegessetoutunderArticle V of
theproposedRules arenot remarkable
changesfrom presentpractice.Theonly
seriousproblem is KRE 502 which is
basedon an outmodedconceptof what
privilegesarefor. Privilegesexpressthe

public policy of theCommonwealthby
protecting certain relationships.
Privileges are important becausethey
show respect for relationships.Ii is
anomalousto takethestepofestablishing
privilegesand thenprovidethat they can
bewaivedunlessthepeopleareparanoid
enoughtoensurethat noonecanpossibly
overhearthem. It may he that theworst
fearsabout this rule will not herealized.
But thereis no sensetaking a chance.

Thereis no legal reason why KRE 502
mtssbeadopted.And in light of the true
purposeofprivileges,protectionof per
sonaiprivacy,it seemsclearthat thewise
move in thesecircumstanceswould be
simply to deletethisproposal.

Staff Changes
Transfers

New Staff

POSTSCRIPT

Anyonedealingwith a DNA easewill be
interestedin thecaseandannotationat84
ALR 4th 293 and 313 1991, Admis
sibility of DNAIdentflcationEvidence."
It is a convenientlisting of the leading
casesand journalarticleson thesubject

[Ed.Note: Mike Williams is theresident
"expert" on DNA issuesin the Depart
ment.He hasa collectionof articles,etc.
on challengingDNA evidence.]

J. DAVID NIEHAUS
Deputy AppellateDefender
JeffersonDistrict Public Defender
200Civic Plaza,719 West JeffersonSt.
Louisville, KY 40202
502 625-3800

BarbaraHo!thaus, AssistantPublic
Advocate - Formerly with the Post-
Conviction Branchsince1989. Joined
the AppellateBranchFeb. 1, 1991.

Rodney McDaniel, becameFranklin
CountyAdministratoron Jan.4, 1991.
He replacedGeorge Sornbergerwho
transferredto CTU.

SusanBurrell, AssistantPublic Advocate- Shownhere
being swornin, joined the Paduachoffice on Feb. 1, 1991.
She is a 1990 UT Law Schoolgraduate.

Resignations
Gary Billingsley, formerly a Paducahinvestigator,resignedon Mar. 30, 1991.

StuartUlferts, AssistantPublic Advocate - Joined the La
GrangeTrial Servicesoffice on Mar. 1, 1991. He is a 1990
graduateof the UL Schoolof Law.

Bill Reynoldsis the graphics,layout anddesignEditor. Have
you noticedthechangesto TheAdvocatelately? This is due
to Bill. He has beendoingcomputerprogramming,graphics,
layout and designfor the last six years,and now is doing it
for TheAdvocate.

LindaWest,AssistantPublicAd
vocate- Formerlywith theAppel
lateBranchsince1976.Joinedthe
Post-ConvictionBranch on Feb.
16, 1991.

Rebecca DiLoreto, became
RecruitmentDirector in Mar.,
1991.Shetookoverthatduty from
George Sornbergerwho trans
ferredto CTU.
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The New Kentucky Evidence
Rules

ProvisionsThatShouldWorry Criminal DefenseLawyers

I. STATUS OF PROPOSEDRULE
CHANGES

An effort to reduceKentucky evidence
law to the form of a written code or
collection of rules was concludedin
November,1989, by the EvidenceRules
Study Committee of the Kentucky Bar
Association. An espousedgoal of the
Committee,Chairedby ProfessorRobert
G. Lawson, of the University of Ken
tuckyCollegeof Law, was"to strivefor
uniformity with the Federal Rules of
Evidence and to proposea departure
from the Federal Rules only for good
reason."

The 1990GeneralAssembly,by passage
of HouseBill 214,adoptedtheKentucky
Rulesof EvidenceKRE asproposedby
the Evidence Rules Study Committee.
AlthoughH.B. 214 wasofficially passed
in the 1990session,therules will notgo
into effectuntil 1992. Thedelay in im
plementingH.R. 214is intendedto per
mit theBenchandBar to study thenew
rulesandsuggestchangesbeforetheyare
actually put into use. The first public
hearing to gather commentsand
criticismson theproposedevidencecode
from Kentuckyattorneyswas heldat the
1990 Annual Bar Conventionin Lexi
ngton.

The Kentucky SupremeCourt is now
reviewing the comments made at the
hearingand is processingthe proposed
evidencecodethroughitsRulesCommit
teein accordancewith establishedprac
tice. The SupremeCourt will conduct
anotherpublic hearingon therulesat the
1991 AnnualBarConventionprior to the
effectivedateof H.B. 214. Any changes
proposedby theCourtwill betakenback
to the GeneralAssemblyin 1992. This
unprecedentedprocedureis being util
ized becauseof the enormousmix of
substantiveandproceduralrightsencom
passedwithin thelaw of evidence.Con
currentadoptionby theGeneralAssemb
ly in statutoryform andby theSupreme
Courtthroughits rule-makingpowerwill
avoid any separationof powerschallen
ges.

At first blush, the adopt-now; imple
ment-later plan soundsprudent. By

adoptingtherulesin the1990session,the
legislatureis telling the Bench and Bar
that they areseriousabout theproposi
tion thatwe aregoingto haveanevidence
code.By delayingtheir implementation,
we have a comfortableperiod of study
and comment. If the plan works, we
shouldavoid adoptionof anybadrules.

Expectationsthat delaying implementa
tion of the rules will assurereview and
revision before a final codeis adopted
andimplementedmaybeunrealistic.Al
though the proposedrules have been
available for study for over a year al
ready,few lawyershavebotheredto read
theproposedrules, muchless comment
upon them. Even assumingthe Bench
andBar studyandcommenton therules,
thereis noreal assurancethat thelegisla
turewill makesuggestedrevisionsor that
the Kentucky SupremeCourt will ap
proveor adoptsuggestedrevisions.Next
session,when theBenchand Bar return
to Frankfort with a list of suggested
amendmentsto H.B. 214, we standa
good chanceof finding deaf ears and
legislatorssaying,"We tookcareof that
in thelast sessionandhavenewbusiness
to attendto."

There is good reason,especially for
criminaldefensepractitioners,to becon
cernedabout someof theprovisionsof
the Kentucky Rulesof Evidence.Many
of the proposedrules make very sig
nificantchangesin thecommonlaw rules
of evidencein Kentuckyandanumberof
existingstatutesthat effecttheadmission
of evidencein judicial proceedings.The
presentlaw of evidencein Kentuckyis
theresultof thecollectiveexperienceand
wisdom of almost 200 yearsof practice
and experience. Existing Kentucky
evidencelaw, for the mostpart,washam
meredouton theanvil of appellatelitiga
tion, fresh from the fire of a trial
courtroom. Substituting existing law
with the recommendationsof a commit
tee, even an elite committeeheadedby
one of Kentucky’s most respectedlaw
professors,should be an occasionfor
studiedconsiderationand,perhaps,some
healthyskepticism.

II. SIGNIFICANT SUBSTANTIVE
LAW CHANGES

The following are a samplingof impor
tant provisionsof theKentuckyRulesof
Evidencethat will dramaticallychange
the way criminal cases are tried and
whichhavethepotential for dramatically
changingthe outcomeof trials:

A. Elimination of the Jett Doctrine
Rule 801-A.

UnderJeu v. Commonwealth,Ky., 436
S.W.2d 788 1969,a witness who has
testifiedin court maybeconfrontedwith
anyotherstatementhehasmade,whether
in courtor not andwhetherunderoathor
not, concerningthesamesubjectmatter.
After establishinga foundation,identical
to that requiredfor the admissionof a
"prior inconsistentstatement,"the prior
statementis admissible-not just for
impeachment,butassubstantiveproofof
the truthof the contentof thestatement.
Jett is a good rule of evidence.It is a
powerful tool in thesearchfor the truth.
All Jeti saysis that if someonecomesto
courtand testifies aboutsomething,then
everything that personhas ever said
aboutthesamesubjectoreventis admis
sible, andthat thefact finder gets to take
all the witness’ statementsinto account
in determiningwhatthe truth is.

Rule 801-A of the Kentucky Rules of
Evidencewouldreplaceietiwith the fol
lowing provision:

1 Prior statementsof witnesses.A
statementis not excludedby thehear
sayrule, eventhough the declarantis
availableas a witness,if the declarant
testifies at the trial or hearingandis
subjectto crossexaminationconcern
ing the statement,andthe statementis
A inconsistentwith the declarant’s
testimony,andwas given underoath
subjectto the peno.ltyof perjury at a
trial, hearing, or otherproceeding,or
in a deposition...

In the official commentaryto the rules,
theStudy Committeesaid:

ROBERT E. SANDERS
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Thedecisionto adoptthe FederalRule
rather than Jett was carefully con
sidered.Thedesireto be uniform with
the FederalRules wasa factor in the
decisionbut not the most important
one.Thedrafterswereconcernedabout
thereliability of somestatementsmade
admissibleby felt, particularlyoral and
unsworn statementsdeniedby those
allegedto havemade them. Addition
ally, they were concernedthat such
statementscould constitute the sole
basis for conviction of a serious of
fense; an oral statementmade to a
police officer and subsequently
repudiatedcannotbe acceptedas the
basis for a convictionwithout serious
risk of mistake. The Federal Rule
reducestheseconcernsto a minimum
and for that reasonis superior to the
approachauthorizedby Jett.

The Committee’sespousedreasonsfor
abandoningJett are unpersuasive.Is
theresomethingparticularly unreliable
about"an oral statementmadeto apolice
officer and subsequentlyrepudiated?"
Should a witness be permitted to give
swornin-court testimonythat is contrary
to anoralstatementmadeonthesceneof,
andat the time of, an eventwithout al
lowing the jury to consider the earlier
statement?Thereis onereporteddecision
in Kentuckyof adefendantwho appears
to havebeenconvictedsolelyon thebasis
of an out-of-court statement,later
repudiated,then admitted underJett. In
Muse v. Commonwealth,Ky. App., 779
S.W.2d. 229 1989, the defendantwas
convictedof rape.The victim, a twelve
year old special educationstudent,
repudiatedher accusationsagainsther
stepfather’sbrotherat trial. The Com
monwealthwasthenpermittedto intro
duce a video-tapedstatementthat the
child hadgiven at thetime of the initial
complaint, in the presenceof a social
worker,a KentuckyStatePolice trooper,
andthecameraoperator.The trial court
admittedtheprior videostatementunder
Jett and Muse wasfound guilty by jury
verdict. The conviction wasupheld on
appeal.Balanced against that lone
reportedcasein whicha convictionwas
hadsolelyon thebasisof a Jeit- admitted
statement,the authorcan recitefrom his
own experiencea substantialnumberof
casesin whichacquittalswerewononthe
basisofJettstatements.Often,Jeti - ad
mitted statementshaveformed thesole
evidentiarybasisfor self-defensejury in
structionsandother affirmative defense
instructions.

Beforeanyofyou criminal lawyersbegin
to think that abrogationofJett will have
anyeffectupontheadmissionof confes
sionsandotherstatementsby defendants,
reconsider.Rule 801-A1would actual
ly donothing to protectdefendantsfrom
what the EvidenceRulesStudyCommit-

tee describedas"an oralstatementmade
to a police officer and subsequently
repudiated" if the statementwas the
defendant’sown. The Committee in
cludedaseparaterule for yourdefendant
who made a statementto the police.
Defendantsare"parties"to theircriminal
prosecutions.Thus, the admissibility of
thedefendant’sstatementis not governed
by KRE 801-11,butby KRE 801-A2:

2 Ad,nissionsofparties.A statement
is not excludedby the hearsayrule,
even thoughthe declarantis available
as awitness,if thestatementis offered
againstaparty and is A the party’s
own statement,in either an individual
or a representativecapacity,or B a
statementof which the party has
manifestedan adoptionor belief in its
truth; or C a statementby a person
authorizedby theparty to makeastate
ment concerningthe subject,or D a
statementby the party’s agentor ser
vant concerninga matter within the
scopeof the agencyor employment,
made during the existenceof the
relationship,or E a statementby a
co-conspiratorof a party during the
courseandin furtheranceof the con
spiracy.

Not only arethe defendant’soral state
ments admissible,so are his servants’
statements;thoseof peoplewith whom
thegovernmentclaims the defendantis
engagedin a conspiracy;and perhaps
yours as-his attorney and, thus, his
"authorizedagent".Againstyour defen
dant, the governmentcouldevenadmit
somethingsaid by Reader’sDigest if the
defendant"manifested an adoption or
belief in its truth."

Consider this, too. The prosecutorhas
accessto andcontrolof aGrandJury.By
conveninga GrandJury, the prosecutor
can produce"statementstaken under
oathsubjectto thepenaltyof perjuryat a

hearingor other proceeding..
Transcriptsof interviews theprosecutor
conductsbeforeaGrandJury areadmis
sible as "substantive evidence."The
swornstatementsyou takewith a Notary
Public or court reporterduring your in
vestigation and trial preparation are
limited to "impeachment."Query: how
doestheproposedrulebenefit thedefen
dant about whom the Committee was
purportedlyconcerned?

Repealof theJeudoctrinewould placea
premiumon perjuryandallow peopleto
makeup a convenientlie wheneverthe
truth wouldnotservethewitness’private
agendaor interests. Adoption of KRE
801-Awould promoteprosecutorialmis
conduct anddetractfrom the ability to
mount an effectivedefensein criminal
cases.Considerthe following hypotheti
cal: -

You representa man who has been
chargedwith murder.Thereis no doubt
that the defendantshot andkilled the
decedent.Thatcanbe provenwithout
anyquestionthroughI Your client’s
admissionatthetimeof his arrest,"You
bet I shot theson-of-a-bitch!"In addi
tion, thereis amplescientificandforen
sic evidencethat establishesthat the
bullet recoveredfrom the body came
from the gun, recoveredat the scene,
whichpurchaserecordsof aretailstore
showwas sold to your client just days
before the shooting. Barium and an
timony testsestablishthat your client
fired agun. In fact, the distribution of
gunpowderresiduesarid tracemetals
on your client’s handsmadea pattern
that matchesthe weaponprecisely.

Your client hassuchan extensivehis
tory of prior convictions for violent
crimes andcrimes of dishonesty,that
you darenot put him on the witness
standto testify.

The good news is that immediately
after the homicide, police detectives
took a written -and signed statement
from the only other witness to the
eventsthat led up to the useof deadly
forceby yourclient. You haveobtained
acopyof thestatementthroughexpert
discovery.It saysthat the witnesssaw
thedecedentattack your client with a
deadlyweaponin hand.Here areafew
of the particularlypoignantlines from
thesigned statement:"Just at the mo
ment thathewasaboutto bestabbedin
thechestwith a largehuntingknife. Mr.
Defendantdrew a pistol andshot the
fellow who hadthe knife. Mr. Defen
danthadno choice;it washis life or the
otherguy’s.! havenodoubtthatheonly
didwhathehadto do, orhewould have
beenkilled himself."

Unfortunately,thewitnesshaschanged
his story. At trial, hehasjust testified
that the killing was without provoca
tion of any kind. His testimony on
direct has included no mention of a
knifeor any otheraggressivebehavior
on thepartof the decedent.As you rise
to begin your cross examination, the
room is spinning a little and feels
claustrophobic.This is, after all, the
witnessthroughwhom you plannedto
makeyour casefor a self-defensein
struction.You fearthat your defenseis
slippingawayandthat yourclientmay
sufferan unjustconviction.

What a difference a rule makes!Under
Jet:,you lay theproperfoundation,admit
the prior statement,andget your self
defenseinstruction. UnderRule 801-A,
you get the thrill of "impeaching" the
witness, but, alas, no self-defensein
struction!
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TheJeftdoctrinepromotestheeffective
nessof a trial as ameansfor re-creation
of eventsandrevelationof thetruth. It is
a wise and good rule that has been
fashionedby theSupremeCourtof Ken
tucky basedon thecollectivewisdom of
200yearsof statehoodandthousandsof
hotly litigated cases.ProfessorLawson
andtherestof theKBA EvidenceRules
StudyCommitteewerewrongwhenthey
recommendedabrogationof Jett.

"Uniformity between the state and
federal rules" is a desirable goal and
would serve thepurposeof minimizing
the possibility of forum-shoppingand
would in time addto theefficiencyof the
judicial system,"the committeereported.
I agree.But in the caseof theJet: rule,
the Kentucky SupremeCourt is right.
Kentuckyexperiencewith Jeti is agood
reason"to proposeadeparturefrom the
FederalRules."Jettis thesuperiorrule.
Kentuckyshouldretain theJettdoctrine.
"Uniformity" can be promotedby sug
gestingthat the federalrule be changed
to conformtoJett.

At theKentucky Bar AssociationCon
vention and Judicial Conference,held
June 13 - 16, 1990, in Lexington, the
SupremeCourt held its first public hear
ing on the proposedrules. Rule 801-A
was soundly rejected,after debate,by
substantially every one of several
hundredlawyersin attendance,in favor
of retainingtheJettrule. Hopefully, the
SupremeCourt will writeJell back into
the KentuckyRulesof Evidence,but the
Trial Bar should remain vigilant and
vocal in insisting thatJettremainpartof
thejurisprudenceof Kentucky.

In remarkshemadeduringdiscussionof
the proposedKentucky Rules of
Evidenceat the 4th Annual Criminal
DefenseSeminarof the KentuckyAs
sociationof Criminal DefenseLawyers,
lastDecember,Mi. JusticeVanceof the
KentuckySupremeCourtmadeasugges
tion that is perhapsthebestalternativeto
preservingtheJetirule, while preventing
convictions basedupon nothing more
than a statement"Jetted" into evidence.
JusticeVancesuggestedthat the fat rule
be retained, but that another rule be
added,statingthat a criminal conviction
may notbehadsolelyon thebasis of an
otherwiseuncorroboratedstatementad
mitted underJett.While this authorcon
sidersthe likelihood of such a convic
tions remote, Muse v. Commonwealth,
supra, illustratesthefact thatadefendant
couldbe,and, in fact,hasbeenconvicted
solely on the basis of a statementad
mitted underJeit. JusticeVance’ssolu
tion would be a good oneand, perhaps,
shouldbe the positionadvocatedby the
criminaldefensebar.

B. Adoptionof a ResidualHearsayEx
ception

A "residual hearsayexception"is arule
of evidencethat permitsjudgesthedis
cretion to admit into evidencehearsay
statementsthat arenot within the ambit
of any recognizedexception to the
generalrule prohibiting theintroduction
of hearsay,wherethetrial judgeis satis
fied that thehearsaystatementhassuffi
cient equivalentcircumstantialguaran
teesof trustworthiness.A residualhear
say exceptionvests broadpowerswith
the trial judgeto admit hearsayasproof.

TheKentuckySupremeCourt hasstated
repeatedlyin recentyearsthatKentucky
doesnot recognizeany"residualexcep
tion." Although given several oppor
tunities to fashion a "residual hearsay
exception,"theKentuckySupremeCourt
hasdeclinedto do so. Estesv. Common
wealth, Ky., 744 S.W.2d. 421, 423
1988; Wager p. Commonwealth,Ky.,
751 S.W.2d.28, 29 1988.

The FederalRules of Evidencecontain
residualhearsayexceptionsin two forms,
onethatdoesnot requirethedeclarantto
be "unavailable"andone that doesre
quirea showingof unavailability.F.R.E.
80324and804.

ProposedKRE 8042e would adopta
residualexceptionfor Kentuckyhutlimit
its useto thosesituationsin which the
declarantis "unavailable,"that is, dead,
incompetent,or beyondthereachofjudi
cial process.A witnessis also "unavail
able" under the proposedrule if the
declarant"Is exemptedby ruling of the
court on the ground of privilege from
testifying concerningthesubjectmatter
of the declarant’sstatement."Thus, if
your client’s wife chosenot to testify,
KRE 422A.0504,would, in thediscre
tion of the trial judge, permit the lady
nextdoor to testify asto as to statements
madeby yourclient’s spouseduringcon
versationsoverthebackyardfence.

Theproposedrulemay offendtherights
of a criminal defendantto confront and
crossexaminehis accusersU.S. Const.,
AmendmentVI; KentuckyConst.,Sec
tion 11. Thus, assumingthat the rule
does not lead to the erosion of
defendants’ constitutionally protected
right of confrontation,therulecouldcre
ateasmalladvantagefor criminaldefen
dants; the confrontationclausesof the
state and federal constitutions might
preventprosecutorsfrom taking full ad
vantageof a residualhearsayexception,
while leaving thedefensefree to usethe
rule to admit otherwise inadmissible
defenseproof.

In practical effect, however, this rule
makesanystatementthat thetrial judge

wantsto admit admissible.Whetherthis
is a good rule or not dependsentirely
uponwhatjudgeyou arebeforeandhow
courtsinterprettheright of confrontation
in the future.

C. Expert Opinion Testimony

ProposedKRE 704 would permitexpert
opinion testimony on the "ultimate
issue."Presumably,aproperly qualified
expertcould give an opinionon guilt or
innocence,the degreeof offensecom
mitted,mentalstates,motivation for par
ticular acts, and any other issue if the
court finds, under KRE 702 that scien
tific, technical, or other specialized
knowledgewill assistthetrier of fact to
understandtheevidenceor to determine
afact in issue.Theargumentthatopinion
testimonyon an "ultimateissue"invades
theprovinceof thejury wasrejectedin
favorof broaderadmissibilityof opinion
testimony.

In criminalcasesinvolving sophisticated
issueswhicharesubjectto expertopinion
andanalysis,this rulechangecouldprove
to bevery usefulfor defenders.In "bat
teredwomanselfdefensecases,"for ex
ample,onecouldasktheexpert’sopinion
on the ultimate issue,"In your opinion,
did Mrs. X shoot Mr. X becauseshe
reasonablybelievedthat shehad todo so
to avoidbeingseriouslyinjuredor killed
as aresultofphysicalabuseat thehands
of Mr. X?"

BASES OF OPINION TEST/MOM BY
EXPERTS: KRE 703 defineswhatkind
of informationanexpertmay rely on as
thebasisfor opiniontestimony.Therule
substitutes"reasonably"for "customari
ly" in determiningwhetheranexpertmay
rely on otherwiseinadmissibleevidence
in the formulation of opinions. The
standardunderKRE 703 is evidenceof
the type "reasonablyrelied uponby ex
pertsin thefield." Anexpertmayrelyon
information which is not otherwisead
missible in evidence.

D. Elimination and Restriction of
SpousalPrivileges

Existing statutory law KRS 421.210
recognizestwo distinct husband-wife
privileges - the confidential com
municationsprivilege and the adverse
testimony privilege. The "confidential
communications"privilege, which may
be assertedby the spouseagainstwhom
admissionof the testimony is sought,
protectsagainstdisclosureof anycon
fidential communicationbetweena hus
band and wife made during marriage.
The "testimony privilege" simply
providesthatneitherspousemaybecom
pelledto testify for or againsttheother.
The testimonyprivilegemay beasserted
by thespousewhosetestimonyis sought.

APRIL 1991 / TheAdvocate38



The privilege to declineto testify for or
againstone’s spouseapplies to subject
matter arising during or before the
parties’marriage.

ProposedKRE 504 would eliminatethe
confidential communicationsprivilege
altogetherand limit the testimony
privilege to criminalcases,with only the
testifying spousehaving the right to as
sert theprivilege by refusing to testify.
Thepartyagainstwhomadmissionof the
testimony is sought would have no
authority to claim the privilege under
KRE 504. In addition, the privilege is
limited to aprivilege to refuseto testify
againsttheaccusedspouseas to events
occurring after the dale of their mar
riage.

KRE 504is aradical departurefromex
isting Kentucky law. The reasonsad
vancedin supportof the changearethat
the privilege is unnecessaryto foster
opencommunicationsbetweenhusband
and wife and thusservesno beneficial
purposewhile denying accessto needed
evidence. The reasonsadvancedfor
restricting the testimonial privilege are
muchthe samewith the retentionof the
oneexception- anon-partyspousein a
criminal case.

Adoption of KRE 504 should havethe
salutaryeffectof eliminating many"jail
housemarriages."Otherwise,it will have
no positivevalueto defendants.Therule
has obviouspotential for abuseby cx-
spousesseekingvengeanceafterahostile
divorce. KRE 504 will certainly havea
destructive influence on spousesand
familiesby forcing otherwiseloyal hus
bandsandwives into testifying against
one anotherunder threat of indictment
for obstructionof justice or beingjailed
for contempt.KRE 504 representsthe
abandonmentof traditionalpublic policy
favoring thepreservationof thefamily as
thebasicorganizationalunit of society.

E. Other Testimonial Privileges

Article V of the proposedrules setsout
severalprivileges that were heretofore
statutory.KRE 503 - Attorney / Client
Privilege [KRS 421.2104];KRE 505 -

Religious Privilege [KRS 421.2104];
KRE 506 - Counselor/ Client Privilege
KRS 421.216; KRE 507
Psychotherapist/ PatientPrivilegeKRS
421.215. Many of theseprivileges
changethe existing law and should be
lookedat very carefully. The Kentucky
Rules of Evidence do not recognizea
Physician/PatientPrivilege.

F. Impeachmentof Witnesses

The proposedrules would change the
existing law on impeachmentof wit
nessesin threerespects.

Traditionally, a witness could be im
peachedby showing that she hasa "bad
reputation for truth or veracity in the
community."KRE 608 retainsimpeach
ment by reputationevidence, but adds
impeachmentby personalopinion- an
obviously dangerousproposition for
criminal defendants.KRE 608a will
permit witnessesto expresstheir own
personalbeliefsaboutthe truthfulnessor
untruthfulnessof other witnesses. One
can easily imaginewhat a policeman’s
personalopinion of the credibility of
mostcriminal defendantsis goingto be.

KRE 608b allows impeachmentof a
witness,on cross-examination,by proof
of specificprior badactsthatrelateto his
propensityto tell thetruth. For example,
"Isn’t it a fact that you lied on your ap
plication for an automobile loan in
1986?"This facetof therule will likely
addalot of extrinsicissuesto manytrials
and keepinvestigatorsbusy throughout
trials, looking for evidenceto counterthe
harmful impact of introduction of
evidenceof all the bad acts that defen
dants and defensewitnessesmay have
engagedin through the courseof their
lives.

The last changeto impeachmentrules
broadensthetypeof criminalconvictions
whichmaybeusedto impeachawitness.
Underpresentlaw, only feloniesmay be
used.KRE 609 would expandimpeach
ableoffensesto include misdemeanors
involving dishonestyor falsestatement.
Thus,underthenewrules,anyfelonyand
any other crime, including mis
demeanorsand violations implicating
dishonestyor falsestatementwill be ad
missible.

Although the FederalRules allow im
peachmentby character,criminal con
victions andprior statements,theymake
no provision whatsoeverfor impeach
ment by a showingof bias,prejudiceor
intereston thepart of the witness.This
omissioncreatedsignificantproblemsin
FederalCourts until the U.S. Supreme
Court’s decisionin U.S.v. Abel,469 U.S.
45, 105 S.Ct. 465, 83 L.Ed.2d 450
1984,whereintheSupremeCourtheld
thatimpeachmentto showbias,prejudice
or interest is permissible under the
generalrules of admissibility setout at
FRE401 and402.

TheKentuckyRulesof Evidenceshould,
but doesnot yet, curethis obviousover
sight in the FederalRulesandeliminate
obviouslyforeseeableappellateissuesby
inclusion of a specific provision
authorizingimpeachmentby a showing
of bias,prejudice,or interest.

G. Impeachmentof Witness by Prior
Convictionin JuvenileCriminalCases

ProposedKRE 609d will allow im
peachmentof witnessesin criminalcases
by evidenceof prior juvenileadjudica
tions. The prerequisitesto admissibility
in thesesituationsare:

1 theoffensewould be admissibleto
attackthecredibility of an adult and,
2 thecourt is satisfiedthat admission
is necessaryfor the fair determination
of guilt or innocence.

This is clearlyadeviationfrom previous
practicein theCommonwealth.

KRE 609d conflicts with KRS
610.3401and2 whichprovidethatall
juvenilecourt recordsshall be heldcon
fidential exceptupon showing of good
causeor to permit "public officers or
employeesengagedin the prosecution"
of criminalcasesto inspectandusethese
records to the extent "required in the
investigationandprosecutionof acase."
As statedby David Niehausin his April,
1990 AdvocateArticle on the New
EvidenceCode:

In FTP v. Courier-Journal, Ky., 774
S.W.2d4441989 theSupremeCourt
approvedthe purposesand theorythat
underlietheUnifiedJuvenileCode.An
important elementof UJC is the con
fidentiality of proceedingsthatassists
theJuvenileSessionof thedistrict court
in carryingout its functionof treating
and rehabilitating a juvenile. Tile
juvenile court, under the Unified
JuvenileCode,standingin theplaceof
the parent and treats rather than
punishes.This is the quid pro quo for
the surrenderof many of the child’s
constitutional rights and statutory
rights.

H. Admissibility of Habit Evidence

ProposedKRE 406 will makeevidence
of the habitsof a personor of the routine
practiceof anorganization,whethercor
roboratedornot, admissibleto provethat
theconductof thepersonororganization
on a particularoccasionwas in conform
ity with thehabit or routinepractice.

Is your client in the habit of robbing
liquor stores?We hopenot. Moreimpor
tantly,we hopethereis no policeofficer
testifyingin his trial who thinkshe is.

I. Competencyof Infant Witnesses

UndercurrentKentuckylaw, onemust
demonstratethecompetenceof a child to

a understandthe natureand conse
quencesof taking an oath to tell the
truth;
h accuratelyobserveand recall
events;and
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c accuratelyrecount thoseevents,
beforethechild may give testimony.

Whiteheadv. Stith, 268 Ky. 703, 105
S.W.2d.834 1937; Hendricksv. Com
monwealth, Ky., 550 S.W.2d. 551
1977. Underpresentlaw, theburdenis
on the proponent of the testimony to
demonstrateachild’s competencebefore
offering his or her testimony.KRE 601
provides:

a General. Every personis com
petent to testify except as otherwise
providedin theserulesor by statute.

b Minimal Qua!fications.A person
is disqualifiedto testify asawitness if
thetrial courtdeterminesthathe:

I lackedthecapacitytoperceiveaccurate
ly the mattersaboutwhich heproposesto
testify,
2 lacksthecapacityto recollectfacts,
3 lacks thecapacityto expresshimselfso
as to be understood,either directly or
throughan interpreter,or
4 lacks the capacity to understandthe
obligationof a witnessto tell the tnith.

Although a subtledistinction,KRE 601
doeschangeKentuckylaw by creatinga
presumptionof competencefor all wit
nesses.Unless the trial judge grantsa
hearingon a motion to determinecom
petence,or raisesthe issuesua sponle,a
child, like any other witness,would be
administeredan oath and would com
mencetestifying without a prior deter
minationof competency.Theprovision
contemplatesthat the trial judges will
havewide discretion in making com
petencydeterminationsand that their
decisionswill be overturnedon appeal
only upona showingof abuseof discre
tion. The position of thenew Kentucky
Rules of Evidenceis a middle ground
betweenexistingKentuckylaw, whereby
children of tenderyears are presumed
incompetentuntil a showing of com
petencethroughvoir dire examination,
andtheFederalRulesof Evidence,which
containno minimal standardsof com
petency. Under the FederalRules, the
issueis treatedasoneofcredibilityrather
than of competence,although some
federalcourtshavecontinuedto assume
that trial courtshavediscretionto deter
mine competencyof witnesses.Seee.g.,
UnitedStatesv. Lightly, 677 F2d. 1027
4th Cir. 1982.

IL PROCEDURAL PROVISIONS

A. Where Do The NewRules Apply?

KRE 101statesthattherulesofevidence
will governproceedingsin the courtsof
Kentucky. Limits to theapplicability of
this generalrule arefoundin KRE 1101.

Subsectiond of KRE 1101 statesthat
therules will not apply wherethe judge
is decidingaquestionof fact preliminary
to theadmissionof evidenceunderKRE
104, to preliminary hearings,proceed
ings before grandjuries, summarycon
tempt proceedings,extradition, rendi
tion, preliminary hearings,judge sen
tencing,granting or revokingprobation,
issuanceof warrants for arrest, search
warrants,and proceedingsgoverning
bail.

Doesanyonethink it accidentalthat the
rules don’t apply to most criminal
proceedings?Query as they say in the
Easternlaw schools:Whatrulesdid the
people who wrote the proposedKen
tucky Rules of Evidencethink should
applyatthosevital stepsin criminalpro
cedure?The commentary to the Ken
tuckyRulesof Evidencesays,"To alarge
extent,theprovisionfollows pre-existing
rules or practice,with respectto grand
juriesandsmall claims, for example."

Thisnewruleappearsdirectlyin conflict
with Peacock v. Commonwealth,Ky.,
701 S.W.2d 397 1985 wherein the
SupremeCourt said that in all casesin
volving bail pendingappeal"the court
shall conduct an adversaryhearing to
determinetheproprietyof suchrequest."
Id. at 398. An "adversaryhearing"is, by
definition, one where due process
guaranteesareprotectedandonly admis
sible evidenceintroduced.The wisdom
and constitutionality of placing certain
proceedings outside the Rules of
Evidence is questionableand may
forebodeadditional efforts to minimize
preciousDue Processrights of citizens
accusedof crimes.

B. Requirementto StateGroundsfor
Objections

ProposedKRE l03al would require
thatgroundsbestatedon therecordatthe
time of makinganobjectionto theintro
ductionof evidence.This is an important
changein Kentuckylaw of evidenceand
trial procedure.Aftermanyyearsof prac
ticing underrulesthat do notrequirethat
groundsfor objectionsbe stated,many
trial attorneyscould overlook this re
quirementof the new rules, effectively
waiving any claim of errorandpreclud
ing appellatereview.

CONCLUSION

Lawyerswho representcitizensaccused
of crimehadbetterpaycloseattentionto
the proposedKentucky Rules of
Evidence. The KRE has already been
enactedinto law by theGeneralAssemb
ly. Only the effective date of the bill
keepstheKRE from being therulesyou
haveto practiceby right now! Thereis
aboutoneyearleft to read,analyze,corn-

ment,andwork to assurethatmorerights
of Kentuckycitizensarenot takenaway
by adoption of an evidencecode that
weighs the criminal justice processin
favor of the state.That, in this writer’s
opinion, is exactly what the Kentucky
Rulesof Evidence,as currently enacted
would do.

It is vital that theBenchandBartakefull
advantageof the"review" periodbefore
theKentuckyRulesof Evidencego into
effect. Make sure that your legislators,
professionalorganizations,andthe Jus
tices of theSupremeCourtof Kentucky
aremadeawareof your objectionsto the
new rules.

At the December, 1990, KACDL
Criminal DefenseSeminar, formerJus
tice Vance of the Kentucky Supreme
Courtemphasizedtheimportanceof Bar
communicationwith the Justicesof the
CourtregardingtheproposedKentucky
Rulesof Evidence.JusticeVancemade
it clearthat it is appropriateto write or, if
the opportunitypresents,to speakwith
themembersof theCourtabouttherules.
Thoseof uswhodefendcitizensaccused
of crimeshavea responsibilityto repre
sent our clients in the rule-making
processas well asin court. Pleaseaccept
theinvitation to makeyour viewsknown
to themembersof theKentuckySupreme
Court. JusticeJosephE. Lambert is the
Chairpersonof theCourt’sCommitteeto
study the proposedrules. Commentson
therulesshouldbe sentto him andto the
Justicefrom your own Judicial District.

Take the time to write alternativesand
bring them to the attention of the
SupremeCourt and GeneralAssembly.
Do not make the mistake of being in
timidatedby the"big names"ontheKBA
EvidenceRulesStudy Committee.Your
viewsandthoseof theCriminal Defense
Bar do count and can make a dif
ference-butonly if you study therules
andmakeyourobjectionsknownwell in
advanceof the effective date of House
Bill 214. Attend the 1991 KBA Annual
Convention,where the SupremeCourt
will hold its final public hearingon the
rules.Be thereandspeakup!

ROBERT E. SANDERS
RobertE. Sanders& Associates
Attorney at Law
TheColonial
Suite One
508 GreenupStreet
Covington,KY 41011
606491-3000
FAX 606491-1076
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ALTERNATE SENTENCING

HouseBill 603
Effective 7/13/90

Created a new separate,and dis
tinct alternativeto full-term in
carceration... Probation with an

alternativesentencingplan...
which all judgesare requiredto
considerbefore sentencingin all

cases.

KRS 533.060l - A personconvicted
of a Class A, B, or C felony which
involved "the useof a wcapon...shall
not be eligible for probation, shock
probationorconditionaldischarge";

KRS 533.0602- A personconvicted
of acrimecommittedwhile on parole,
probation,shock probation or condi
tional discharge...shallnot be eligible
for parole,shockprobation,or condi
tional discharge.’

SECTION 7,
KENTUCKY CONSTITUTION
The ancient modeof trial by jury
shall beheldsacred,and the right
thereofremaininviolate,subjectto
such modificationsas may be
authorizedby this Constitution.

HouseBill 603, which becameeffective
July 13, 1990, createsanew anddistinct
alternativeto full-term incarceration-

probation with an alternativesentencing
plan. KRS 533.0202. The Legislature
hasnow mandatedthat atrial judgeshall
consider this option in all cases.KRS
533.0102.

While "sentencing to a term of com
munity service"is oneof thealternatives
specificallygiven to a trial judgeKRS
500.0951,it is clear that a sentencing
judgehasalmost unlimiteddiscretionto
placeany otherreasonablecondition on
this alternativeto imprisonment in an
institution.KRS 533.0202.

Basedupon the clear languageof the
statuteandcontrolling caselaw, this op
tion mustbeconsideredin everysentenc
ing procedureeven for thoseconvicted
personswhowouldotherwise,by statute,
not be able to be consideredfor other
alternativesto full-term imprisonment:
probation;conditional discharge;and
shockprobation.

Examplesof restrictionswhich apply to
the considerationof theseother distinct
alternativesto full-term imprisonment
areasfollows:

KRS 532.045 - "Personsprohibited
from probation or conditional dis
charge" in certain sexcrimes against
minors;

KRS 532.0807- A personfoundgui!
ty of PFO first degree"shall not be
eligible for probation,shockprobation
or conditionaldischarge."

The applicability of the option found in
KRS 533.0202to all casesis evident
whenit is realizedthat theLegislaturedid
not place on this alternativeany of the
restrictionsfoundabove.

After all, theLegislaturewas"presumed
to takecognizanceof theexistingstatutes
and condition of the law" restricting a
trial court’sconsiderationof theseother
alternativeswhen enactingthis new and
distinctalternativeto full-term incarcera
tion. Commonwealthv. Hunt, Ky.App.,
619S.W.2d733,7341981.Inthis light,
an argumentcannotbe made that the
earlier enactedstatutory disqualifiers
applyto this "subsequentlyenacted,pur
poseful statute," Devore v. Corn
mowealth, Ky., 662 S.W.2d 829, 831
1984. SeeRiley v. Parke, Ky., 740
S.W.2d 9341987.

Giventhefactthat this uniqueandnewly
enactedoption is themostrestrictiveal
ternativeto full-term imprisonment,it is
to be used when "probationarysuper
vision alone is insufficient" KRS
533.0202,it is understandablethat the
Legislature,in its discretion,mandated
that trial judges"shall consider"proba
tion with an alternativesentencingplan
beforeimposinga sentencein all cases.
KRS 533.0102.

HB 603 has been incorporatedin the
following statutoryprovisions:

KRS 500.095
Alternative Sentenceof

Community Work

1 In everycase in which a person
pleadsguilty to or is convictedof a

-RestorativeJusticeat Work

This regularAdvocatecolumn features
information about sentencingaherna
tives to prison.
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crimepunishableby imprisonment,the
judgeshallconsiderwhethertheperson
shouldbe sentencedto aterm of com
munity serviceas an alternativeto the
prison term. The term of community
service shall not be shorter than the
length of the prison term nor longer
thantwice thelengthof theprisonterm.
Failureto completetheprescribedterm
of communityserviceshall bedeemed
aprobationviolation andshall subject
the defendantto servetheprison ser
vice originally fixed by the court or
jury.

2 Theclerkof theCircuit Court,under
thedirectionoftheCircuit Courtjudges
of the circuit and in cooperationwith
theAdministrativeOfficeof theCourts
andthe governmentalunits within the
jurisdiction of the Circuit Court, shall
maintaina scheduleof communityser
vice work and projects for use by
judgesin settingalternativesentences.
Any city, county, urban-county,or
othergovernmentalunitdesiringtopar
ticipate in alternative sentencecom
munity servicework andprojectsshall
submit to the clerk, on or before
January1, 1991, and every six 6
monthsthereafter,a list of community
servicework andprojects it proposes
for inclusion in theschedule.

3 The Administrative Office of the
Courts, under the direction of the
SupremeCourt, shall prepare a
scheduleof approvedcategoriesof al
ternativesentenceswhichshall bedis
seminatedto all judges and circuit
clerks.

KRS 533.010
Criteria for Utilizing Chapter

1 Any personwho hasbeenconvicted
of acrimeandwho hasnot beensen
tenced to deathmay be sentencedto
probation,probationwith analternative
sentencingplan, or conditional dis
chargeasprovidedin this chapter.

2 Before imposition of asentenceof
imprisonment,thecourtshall consider
thepossibility of probation,probation
with an alternativesentencingplan,or
conditional discharge.After duo con
siderationof thenatureandcircumstan
ces of the crime andthe history, char
acter,andcondition of the defendant,
probation,probationwithanalternative
sentencingplan, or conditional dis
chargeshould be granted, unlessthe
court is of the opinion that imprison
ment is necessaryfor protectionof the
public because:

a Thereis asubstantialrisk thatduring
aperiodof probation,probationwith an
alternativesentencingplan, or condi

tional dischargethe defendantwill
commitanothercrime;

b Thedefendantis in needof correc
tional treatmentthat can be provided
mosteffectively by his commitmentto
acorrectionalinstitution; or

c A dispositionunderthis chapterwill
unduly depreciatethe seriousnessof
thedefendant’scrime....

KRS 533.020
Probation and Conditional Discharge

2 When a personwho has been
convictedof an offense or who has
enteredapleaof guilty to an offenseis
not sentencedto imprisonment, the
court may sentencehim to probation
with an alternativesentenceif it is of
the opinion that the defendantshould
conduct himself according to condi
tions determinedby thecourt andthat
probationarysupervisionalone is in
sufficient. The court may modify or
enlargetheconditionsor, if the defen
dantcommits an additional offenseor
violates a condition, revoke the sen
tenceatanyLimeprior to theexpiration
or termination of the alternative sen
tence

4 Theperiodof probation,probation
with an alternativesentence,or condi
tional dischargeshall be fixed by the
court andat any time maybeextended
or shortenedby duly entered court
order. Such period, with extensions
thereof,shall not exceedfive 5 years
uponconvictionof afelonynortwo 2
years upon conviction of a mis
demeanor.Upon completion of the
probationaryperiod,probationwith an
alternativesentence,or the periodof
conditional discharge,the defendant
shall be deemed finally discharged,
providedno warrantissuedby thecourt
is pendingagainsthim, andprobation,
probationwith an alternativesentence,
or conditionaldischargehasnot been
revoked.

5 Notwithstandingthefact thatasen
tenceto probation,probationwith an
alternativesentence,or conditionaldis
chargecansubsequentlybemodifiedor
revoked, a judgmentwhich includes
suchasentenceshall constitutea final
judgmentfor purposesof appeal.

LARRY MARSHALL
AssistantPublicAdvocate
AppellateBranch
Frankfort,KY

TIM RIDDELL
AssistantPublic Advocate
Manager
AppellateBranch
Frankfort,KY

Fines Get Paid Off
via Work

Peoplein someNorthern Kentucky
countiesaregettinganopportunity to
work off their court fines.

"We’ve had greatsuccesswith the
program,"saidCharles"Doc" Swin
ford, Harrison County judge-execu
tive. "Wealwaysseemto havetwo or
threewho want to participatein the
programand it is helping the county
a lot.

Offenderswho participategetcredit
for $4 an hour. "If they owe a $100
fine, theycanwork it off in 25 hours,"
Swinford said."They neveractually
seethemoney."

"Not only doesit helpapersonpayup
his debt to thecourt, but it helps us.
Theydo aboutanythingthatneedsto
bedone,but we don’t allow them to
operateheavyequipment."

"That frees our regular road crew
membersto do jobs thatrequiresome
experience."Swinford said two or
threeof thosewho participatedhave
appliedfor permanentjobs with the
county.

JudgeRobert McGinnis said some
prisonershoused in the Pendleton
CountyJail areable to work off their
fines there. "That way Pendleton
Countygetsthebenefitof their work
andit shortenstheir stayin jail, which
savesHarrisonCounty money,"Mc
Ginnissaid.

ThestateclosedtheHarrisonCounty
Jail in 1983.

Juvenilesin HarrisonCounty often
are sent to work for the recreation
department,McGinnissaid.

He said the other district judge,
Wayne Fitzgerald, is starting to let
prisonersin PendletonCounty work
off fines.

Similar programshavebeenin effect
in Carroll, OwenandGrantcounties,
accordingto District JudgeStephen
Bates.

OMER W. JOHNSON
KentuckyPostStaff Writer
July 15, 1986

Reprintedby permission.
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DSM-IV: Gestation Report

A CHANGE TO THE DSM.IV
IN 1993

How do youfeel about change?When
systemsare reorganized,do you con
cludethat theagentsof changearebuild
ing abettermousetrapor just tinkering?
Many of us feel nostalgic and resist
changewith the myth that the old ways
arethe best ways.Too bad. We live in
timesof acceleratingchangeandavirtual
avalancheof new andsophisticateddata
attractour attentioneveryday.

Organized psychiatry has heard the
clarioncall andis respondingwith anew
diagnosticsystem- a newway to diag
nose anddescribethosepeoplelabeled
patients.Diagnostic and Statistical
Manual of Mental Disorders-/V is
scheduledto seethelight of day in 1993.

CLASSIFICATION OF
DISORDERS

Therehasalwaysbeenaneedto organize
medical information into a diagnostic
schemeso that individuals with mental
andphysicaldisorderscanbe identified
and treated. This is not peculiarly an
Americanideabut is recognizedaround
theworld.

The first time the World Health Or
ganizationpresenteda classification of
mental disorderswas with the volume
InternationalClassificationof Diseases-
6 ICD-6 whichwaspublishedin 1948.

The first time the AmericanPsychiatric
AssociationpublishedaDiagnosticand
StatisticalManual of Mental Disorders
DSM-1 wasin 1952. At that time, 106
different diagnostic categorieswere
identified.

The United Stateshasentered into a
treaty obligation to make its diagnostic
coding anddescriptionsfor thevarious
and many medical disorderscoincide
with thosecodesusedin theInternation
al Classification of Diseasesmanual
which is publishedperiodically. ICD-8
waspublishedin 1968aswasDSM-II. At
that time, therewere 182differentdiag
nosticcategoriesdescribedin this latter

AmericanPsychiatricAssociationpubli
cation.In 1980, ICD-9andDSM-lll were
published simultaneouslyand in a
fashion that permitted "cross walking"
betweeneach of these diagnostic
manuals.DSM-Ill included265different
diagnosticcategories.DSM-lll repre
senteda radical shift in how psychiatric
diagnoseswere conceptualized.The
paradigmshift includedan emphasison
diagnosticcriteria which weremeantto
be neutral with regardto etiology and
usableacrossthemanydifferenttheoreti
cal orientations rampant in American
psychiatry. The explicit diagnostic
criteriaandthemultiaxial diagnosticsys
tem improved on the poor reliability of
theprevioussystemsandhelpedclinical
communicationandresearch.

Reliability connotesin nosology clas
sificationof diseasestheconsistencyof
results obtained by an approachover
repeatedadministrationsby the sameor
differentexaminers.

This conceptneedsto be distinguished
from validity whichrefersto theextentto
whichanapproachidentifieswhat it pur
ports to detect.

DSM-I1I 1980 was based on expert
opinion rather than on systematic
evidence.The clinical guidelinesin the
volume becamerigid rules within the
professionwhen they becameused by
cliniciansandmedical recordsstaff.

DSM-1I1.R

In 1983,anewTaskForcewasdeveloped
to publishDSM-IH-R in 1987. Themis
sion wasto correctinconsistenciesfound
in DSM-1II andto includenewevidence.
DSM-lfl-R now expandedthenumberof
different diagnosticcategories to 296.
DSM-III-R defineddiagnosesevenmore
clearly but involved few exclusionary
hierarchies- in otherwords,it wasmore
difficult to renderdifferential diagnoses
and to describean individual with only
oneor two psychiatricdiagnoses.

Multiple diagnoseswereencouragedfor
the sameindividual and theconceptsof

co-morbidity and dual diagnoseswere
encouraged.

An exampleof co-morbidity would be
the frequently found associationof
depressionand alcoholism in middle-
agedmales - two diagnosesdescribing
thephenomenaof illnessexperiencedin
oneindividual biological andbehavioral
approachesarebestservedby DSM-I1I
andDSM-III-R; psychologicalandfami
ly systemsapproachesarepoorlyserved.

The trend toward inclusion of less
severelyill patientsinto the diagnostic
nomenclaturehas becomemanifestand
thediagnosticcriteriahavebecomemore
inclusiveratherthanexclusive.

THE DSM-IV PROCESS

The Task Force for DSM-IV was ap
pointed in May, 1988 when it became
clear that early drafts of the lCD-b,
scheduledfor publication in 1993, in
volvedreal differencesfrom ICD-9 and
DSM-III-R in thesectionon mentaldis
orders.SincetheUSA mustcomply with
the lCD criteria, somethinghad to be
donein termsof thedissonancebetween
DSM-lII-R and the evolving lCD-b.
The answer was DSM-lV which is
scheduledto be publishedin 1993 in
synchronywith lCD- 10.

TheTaskForcefor DSM-IV wasdivided
into thirteendifferent work groups in
volving 5 -6 members.Eachwork group
drewontheexpertiseof between50- 100
consultants.The developmentof DSM
IV involvesthreeempiricalsteps:

1 an extensiveliterature review;

2 individualsof eachwork groupthen
workon specificissuesunansweredby
the literature review and draw on
resourcesof unpublished data sets
which underwentsubsequentre
analysisof datain an attemptto further
understandissues;

3 field trials.Theliteraturereview was
accomplishedby theendof 1989. The
data re-analysisStep 2 was ac

WILLIAM D. WEITZEL, M.D.
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complishedby mid-1990.Step3 field
trials is now takingplace.

The field trials will takeplacein amulti-
site format involving at least five dif
ferentcentersandeachSite will involve
at least100patients.Thefield trials will
comparetheperformancecharacteristics
and determinethe definition of "case-
ness"and the nature of overlap among
DSM-III, DSM-III-R, lCD-b, and the
proposedDSM-IV sets.

"Caseness"is definedas how changing
thsesholdsand boundariesin diagnostic
parameterschangehow anindividual is
labeledanddescribedas a patient,i.e.,
who will becaughtin thepsychiatricnet?

Themajor innovationof DSM-IV is less
likely to beany specificcontentchanges
and more likely to be an emphasison
explicit documentationand review of
evidence.Theprioritiesbeingconsidered
aretheusefulnessof this materialto clini
calpractice,itsuseasaneducationaltool;
and, hopefully, the ability to stimulate
research.It is said that thethresholdfor
changeof DSM-IV will be higher than
that whichwasfollowed in DSM-Ill and
DSM-llI-R. There will be an attempt to
simplify criteria.

Themajormethodologicalinnovationof
DSM-IV will be its effort to move
beyond expert consensusand place
greateremphasison thecarefulobjective
accumulationof empiricalevidence.The
spirit of DSM-IV will be conservative.
lCD-b has two setsof criteria; onefor
researchand one for clinical use. The
decisionhasbeen made that DSM-IV
will haveonly onesetof criteria, useful
by both clinicians andresearchers.It is
understoodthat theDSM both definesa
disorderandsetsthecriteriafor its recog
nition anddiagnosis.Therewill beawide
audienceof usersin aplethoraof settings.

The Thirteen Topical Work Groups

I. AnxietyDisorders.An attemptwill be
madeto betterdefinea thresholdfor the
diagnosisof panic attacksandto better
isolateout the conceptsof socialphobia
and agoraphobia.A real point of con
troversy is whetherthe severity of the
stressorsCriteria A for post traumatic
stressdisordershouldbemadelessstrict.
Yourememberthat this criterionrequires
"an event that is outside the range of
usualhumanexperienceandthat would
be markedly distressing to almost
anyone."Many mentalhealthclinicians
feel that this is too exclusionaryof a
conceptand should be made consider
ably lessstringentand, thereby,include
more peoplewithin the umbrellaof this
description.The researchersunderstand
that this risks trivializing theconcept.

2. Child andAdolescentDisorders.Two
issuesrelevantto thiswork groupinclude
the concernthat the definition of autism
used in DSM-I1l-R is overly inclusive
and the secondconcernhas to do with
making the criteria for child and adult
anxiety disorders more compatible.
Thereis also an attempt to integratethe
conceptof a gender identity disorder
through the life span including child,
adolescent,andadult categories.

3. Eating Disorders.This group’s inter
estinvolves theconceptof anorexianor
vosaandsubdividesthis topic in termsof
thosewho arebulemic andthosewho are
restricters.

4. Late Luteal DysphoricDisorder.This
is anotherway of sayingpremenstrual
syndrome.This is a controversialand
incompletely delineatedcategorywhich
has been included in the appendix of
DSM-IlI-R. Attempts arebeingmadeto
better understandsymptom patterns,
biological parameters,and responseto
treatment.This is oneof thosepolitically
sensitive topics that is emotionally
chargedfor women.It is fearedthat,at its
worst, this diagnosticdisorderwould be
used to discriminateagainstpremeno
pausalwomen placed in positions of
power becausetheir judgment could be
consideredunreliableat times.

5. MoodDisorders.Therecentevidence
suggestingthat thereis such athing as a
seasonalaffective disorder which is
responsiveto light therapyis beinggiven
greaterscrutiny. Attention is also being
focusedon those individuals who are
describedas rapidly cycling manic
depressivesbipolar disorders and
whetherthatgroupneedsto beseparated
out becauseit may haveimplications.for
how treatmentis managed.

6. Mulliaxial Issues.This hasto do with
whetherAxes IV and V offer anything

usefulin theway ofinformationwhenwe
diagnoseanddescribepatients.Thepos
sibility of creatingnew axesthat might
measurefamily functioning and ego-
defense mechanismsis receiving
vigorous discussion.One suggestionis
thatAxis V bemadecompatiblewith the
Z-codeof lCD-b which involves "fac
tors influencinghealthstatusandcontact
with healthservices."

7. Organic Disorders.Thebig issuehere
is anattemptto do awaywith the mind-
body dichotomyandto do awaywith the
terms"functionalv. organic.""Organic"
hasbeenmeantto construeabiological
basisand"functional"hasbeenmeantto
construeanunexplainedetiology, albeit,
psychological. The term "organic"
would bereplacedwith theterm "cogni
tive impairment disorder" and would
describe dementiasand delirium. The
other "organic" disorders would be
describedassecondarysyndromes,e.g.,
anindividual who hasan"organic mood
disorder"becauseof a headinjury would
be describedas having a "secondary
depression"basedon his head injury
diagnosis.

8. PersonalityDisorders. The real em
phasishereis on theconceptof antisocial
personalitydisorder. This terminology
and its criteria arenow basedon follow
up studies of conduct disordered
children. The criteria are behaviorally
explicit andreliablebut therehasbeen
little emphasison traditionalpersonality
traits that areemphasizedin the lCD-b
criteria. The conceptof a sadisticper
sonalityanda self-defeatingpersonality,
both of which areincludedin theappen
dix of DSM-lll-R arebeingreviewedin
termsof the datasupportingreliability
andvalidity.

9. Psychiatric InterfaceDisorders. This
groupis workingon thesometimesvague
conceptsof "psychological factors af
fecting physical condition",
"somatoformdisorders",and"factitious
disorders;" in addition, there is an at
tempt to dealwith the conceptof "sub-
threshold psychiatric disorders" which
are seen in family practicesituations.
This terminology is meantto describe
peoplewho don’t quite fit thecriteriaof
theDSM but seemto have, for example,
amooddisorderwhichwouldrequirethe
useof antidepressants.

10. PsychoticDisorders. The real em
phasis here is on schizophreniaand
whetherthecriteriahavebecometoo ex
clusive and the concept too narrowly
defined.

11. SexualDisorders. This group has
divided its collection of disordersinto
desiredisordersandpain disorders;male
andfemale arousaldisorders;male and

Illustration by Mike Reedy
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female orgasm disorders; and the
paraphilias.

12. SleepDisorders.Thereis aneffort to
coordinatethecriteria for DSM-IV with
thelCD- 10 classificationandthoseof the
InternationalClassificationofSleepDis
orders criteria as developedby the
American Sleep DisordersAssociation
whichareveryspecific.Therealquestion
is whethersleep lab data will be made
partof the operationaldiagnosticcriteria.
This would be a dubious affirmative
decisionsince laboratory criteria and
usefulnessarecontinuallychangingwith
advancingtechnology.

13. SubstanceAbuseDisorders. It was
decidedthat the diagnostic criteria for
dependenceplace greateremphasison
the patient’s inability to control sub
stance use and less emphasison the
aspectsof physicaldependencesuchas
physical withdrawal and tolerance.
DSM-III-R has broadenedthe boun
dariesof substancedependenceandnar
rowed the boardersaround substance
abuse.Substanceabusehasfew specific
defming features.This is importantbe
causeresearchhas found that patients
defmedas substanceabusers,basedon
social impairments,do not necessarily
progresstoward dependencebut rather
tend to remitor remainstablein their use
pattern.

Elevenprojects havebeenfunded for
focusedfield trials dealingwith someof
thesemany topics. Themajor focuswill

be to increasethe compatibility with
ICD-10 and to resolvethe differences
between lCD-b and DSM-III-R with
respectto severalspecificdisorders,e.g.,
schizophreniaand antisocialpersonality
disorder.It is understoodthat theDSM
categoriesareprototypes.Patientsdiag
nosedandtreatedin clinical practiceare
likely only to approximateprototypes.A
prototype view of diagnosisdepends
more on patternrecognitionandfamily
resemblancethan on pathognomonic
decisiontreelogic.

CONCLUSION

DSM-I was usedfor 16 years; DSM-II
wasappliedfor 12years;DSM-IlI served
as the diagnostic standardfor seven
years; and DSM-III-R will have held
sway for six yearsat the time of the
arrival of DSM-IV.

How long with DSM-IV be the litmus
test for identification anddescriptionof
mental disordersin the USA? Nobody
knows.ThelCD textsarepublishedwith
no particular scheduleor regularity. It
would beanticipatedthat DSM-V would
be publishedif lCD-Il were markedly
different from ICD-10. The other
stimulus for a new DSM would be the
developmentof significantnew clinical
andresearchdatawhichmakethecurrent
diagnostic nomenclaturedescriptions
obsolete.

With all the researchadvancesthat are
now taking place andwith an evolving

The NIJ AIDS Clearinghouse
Provides Information Tailored
To Help You Do Your Job
The Nh AIDS Clearinghouse, sponsored by the
National Institute of Justice, provides current.
comprehensive information so help you-and
others in the criminal justice community-snake
rational policy decisions and dispel misinformation
about the disease.

When you use the Clearinghouse, an information
specialist will answer your questions, make
referrals,and suggest pertinent publications.

You can also:

* Obtain complimentary AIDS Bulletins for brief.
nontechnical summaries of AIDS information and
related criminal justice policies.

* Receive other Nh publications and reports
covering AIDS-related issues in law enforcement
and correctional settings.

* Review literature prepared by Federal. State. and
local government agencies, including policies and
procedures implemented by corrections and law
enforcement agencies across the country.

The NU AIDS Clearinghouse is a unique resource
for ideas, materials, and speaker references for your
health conferences, training seminars, and meetings.

All this is easily accessible with one phone call.

Get Answers. Get Facts.
Call the Nh AIDS Clearinghouse today.

1-301-251-5500
The Nh AIDS Clearinghouse is a component of the
National Criminal Justice Reference service.

technologyof brainstudy, my hunchis
that therewill develop more changes
soonerratherthanlater.

WILLIAM D. WEITZEL,
M.D., P.S.C.
St.JosephOffice Park
SuiteA 580
1401 HarrodsburgRoad
Lexington,KY 40504
606 277-5419

Dr. Weitzelis in private practicein Lexi
ngton, Kentucky.He becamea Diplomate
of theAmericanBoardof Psychiatryand
Neurology in 1975 and of the American
Boardof ForensicPsychiatryin 1984. In
1990hewasappointedby LexingtonMayor
ScattyBaeslerto the specialLaw Enforce
ment/MentalIllness Committeeafter the
fatal shootingof FreemanNorman,Jr. in
order tomakepolicyrecommendationsfor
police and sheriffs departmentsabout
peacefulapprehensionof disruptive,
dangerousmentallyill persons.

Additional Reading:

I FrancesA., Pincus,H.A., Widiger, T.A.,
David, W.W., and First, M.B: "DSM-IV:
Work in Progress",Am. J. Psychiatry,1990;
147: 1439-1448.

2 Loranger,A.W.: "The Impactof DSM-IlI
on DiagnosticPracticein a University Hospi
tal", Arch. Gen. Psychiatry,1990; 47: 672-
675.
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SuccessLinked to a
Positive Self-image

A UniversityofMichiganpsychologist
saysthat your vision of the futureaf
fectswhetheryou succeedor fail in the
present. "Possible selves," as
psychologistHazelMarkuscalls them,
dictatemotivationandself-image.

Markus and colleague Ann Ruvobo
divided 105 femalestudentsinto four
groups.Onegroupwastold to imagine,
then write aboutdazzling successthat
resultedfromtheirown hardwork. The
secondgroup imagined and wrote
about successachievedthrough luck.
Thethird groupthoughtaboutworking
hardbut failing and the fourth group
aboutfailing throughbadluck.

Studentswhothoughtof themselvesas
succeedingthroughtheir own efforts
workedmuch longerandharderthan
thosewho didn’t in trying to success
fully completedifficult tasks,such as
solving complicated arithmetic
problemsin their headsor writing for
aslongastheycouldwith thehandthey
did notnormally use.

ChicageTribune.

* Access materials produced by the Centers for
Disease Control and other agencies and services of
the U.S. Public Health Service, such as the National
AIDS Information Clearinghouse.
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The Disciplinary Process and Often Heard
Complaints

The Kentucky Bar Association,

DISCIPLINARY PROCESS

The Kentuckyproceduralrules regulat
ing thedisciplinaryprocessarefound in
SupremeCourt Rule SCR 3. As of
January1, 1990 the substantiveethics
rulesareactually a part of SCR 3.130.
TheKentuckyRulesofProfessionalCon
ductRPC replacedthe Code ofProfes
sional Responsibilityas the substantive
law governinglawyers’conductin Ken
tucky. This article attemptsto identify
the areasof misconductmostfrequently
claimedagainstlawyers, and who files
complaintsagainstlawyers who repre
sentcriminal defendants.

The disciplinaryprocessis generallyin
itiated ly a sworncomplaintagainstthe
lawyer. Thereis no requirementthat the
sworn complaint be filed against the
lawyer by his client. The Inquiry
Tribunalmay initiate andconductanin
yestigationinto the conductof an attor
ney b9ed upon information from any
source. If thereis sufficient evidence,
theTribunalmay file acomplaintagainst
the attorneybasedupon its own inves
tigation.

Oncethecomplaintis filed, the attorney
has15 daysto acknowledgereceiptof the
complint or file a responseto the
merits. At the expirationof 15 days the
casestandssubmittedfor the Tribunal’s
decisionat its next regularly scheduled
meeting.4The tribunal meets ap
proximatelyonceeverysix weeks.

Dependinguponthe natureof theinfor
mationprovided,theTribunal hasanum
ber of options available to it. The
Tribunal may:

1. Authorize the Chairman to file a
petitionfor temporarysuspensionif it
appearsthat theattorneyhas,

a misappropriatedfundsanddanger
exists to othermembersof the public
that he will do the same with their
money,
b the attorneyhasbeenconvictedof a
crime and the conviction puts into
grave issue whetherhe hasthe moral
fitnessto continueto practicelaw, or
c it appearstheattorneyis mentally
disabledor addictedto intoxicants or
drugs and reasonablecauseexists to
believe that the attorneydoesnot have

the physical or ment?l fitness to con
tinue to practicelaw.

2. DismIss the complaint.6This hap
penedin about86% of thecasesin the
pastfour years.

3. Issue formal chargeagainstthe
attorney. Chargesareissuedin 8%of
thecases.

4. Issuea private admonitionto the
attorneywherethe unprofessionalconk
duct is of aminor or technicalnature.
Private admonitionsrepresentabout
8%of thedispositions.

5. Defer the disciplinary proceedings
while thereis civil orcriminal litigation
pending involving sibstantially the
sameunderlyingfacts.

6. Continuethe caseand require fur
ther investigation.10

During fiscal year 1989 - 90 therewere
619 complaintsdisposed.of by the In
quiry Tribunal.The dispositionswere as
follows:

Dismissedafter investigations
Dismis.sedasfrivolous
Formalcharge
PrivateAdmonition

In the last fiscal year 86% of all com
plaints weredismissedby the Tribunal.
The unfortunate8% who were charged
by the Tribunal enteredthe Byzantine
world of lawyer discipline. A reviewof
theruleswill quickly confirmthecharac
terization.

Without discussingthe rules governing
the mechanics of how things are ac
complished,the first objectiveof thedis
ciplinary processis to havean eviden
tiary hearingin which theKentuckyBar
Associationhastheburdenof provingthe
Inquiry Tribunal’s chargeby substantial
evidence.

The rules of evidenceand the rules of
civil procedure However,asin a
criminalproceedingtherespondentin a
disciplinary action is afforded the full
opportunity to remainsilent.1

At theconclusionof theevidentiaryhear
ing, thetrial commissioneris requiredto

file a written report with the Director
within 30 days of the transcriptbeing
filed. The report of the trial comnlis
sioneris supposedto set forth thefind
ings of fact relating to guilt or innocence
which the commissionerbelievswere
provenby substantialevidence.1

After thetrial commissioner’sreporthas
beenfiled with theDirector, theparties
have 40 days to file briefs to be con
sidered by the Board of Governors.
Either party may requestoral argument
before the Board.14A respondentcan
only be found guilty by the Board of
Governorsif nine or threefourthsof the
membersof theBoardpresent1wd voting
concur, whichever is less. ‘ If the
Respondentis foundguilty, theBoard,in
a secondvote,decidesuponthedegreeof
discipline theBoard will recommendto
theCourt.

Oncethe decisionof the BoardofGover
nors is filed with the Clerk of theCourt,
therespondenthastheopportunityto file
a requestfor the Court to review the
Board’sdecisionalong with a brief sup
portinghis positionon themerits.16If the
respondentis satisfied with the Board’s
recommendationand decidesto file no
requestfor review, theCourtmay never
thelessreview the decision and require
theDirectorandRespondentto file brie[
setting forth their respectivepositions.
if theCourt finds therespondentguilty,
it canissue a privatereprimand,public
reprimand, suspensionor disbarment.
Any attorneydisbarredmay a8ply for
reinstatementwithin five years.

STATISTICAL ANALYSIS OF
MOST FREQUENT COMPLAINTS

It was suspectedthat most complaints
againstlawyersarosebecauseof afailure
by the lawyer to communicatewith the
client.

In aneffort to empiricallytestthis notion,
all complaintsrequiringa responsethat
werefiled betweenOctober29,1990and
November29, 1990 were reviewed to
determinethenatureof thecomplaintand
therule or rulesimplicated.While a one
monthsurveydoesnotconstituteproof-
positive, the results lend support to the
notion that communicationwith the
client will help preventthe filing of a bar
complaint.

60%
26%
8%
6%
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Thirty-nine complaints, alleging 66
separateareas of rule violations were
filed during the month. Two areasof
claimedmisconducttied for top honors.
SeeChartNo. I below.Thoseareasare
generallyknown as failure to cornmuni
cate RPC 1.4 and failure to act with
reasonablediligenceRPC 1.3.

The next largestareaof complaint was
claimedviolationsof RPC 1.1 whichre

quiresalawyer to providecompetentrep
resentationto aclient.

Thefourthlargestareaofcomplaintdealt
with allegedviolations of RPC 8.3c
which prohibitsa lawyer from engaging
in conductinvolving dishonesty,fraud,
deceitandmisrepresentation.

And the fifth largestarea involved al
leged violation of RCP 1.5 which re

quiresa lawyer’s fee to be reasonable,
amongotherthings.

Fourteenof the39 complaintsconcerned
a lawyer’s handling of a criminal case.
Three out of the 14 complaints were
againstlawyersserving as prosecutors.
Nine of the 14 complaints were from
clientswho werein jail or prison.

During thesameperiodof time 19 corn-

CHART NO. 1

SUPREME COURT RULE SCR 3.130
KENTUCKY RULES OF PROFESSIONAL CONDUCT

This chartrepresentsa statisticalbreakdownof therules implicatedin the 39 complaintsfiled betweenOctober29, 1990 and
November29, 1990. Sincesomecomplaintsallegedmorethan onerule violation, therewere atotal of 66 violations allegedin the
309complaints.

RULE # RULE # OF COMPLAINTS

A lawyershould keepaclient
reasonablyinformedaboutstatusof case

A lawyershall actwith reasonablediligence
andpromptnessin representingaclient

A lawyershall providecompetent
representationto aclient

8.3c It is professionalmisconductfor a lawyer to
engagein conductinvolving dishonesty,fraud,
deceitor misrepresentation

1.5a A lawyer’s feeshall bereasonable.Eight
factorsto beconsideredsetout in RPC 1.5a

1.16d Whenterminatingrepresentation,lawyer shall
protectclient’s interest,surrenderpapersand
propertyandrefund unearnedfee.

8.3d It is misconductto stateor imply an ability
to improperlyinfluencegovernmentofficial
or agency

3.3a A lawyershallnotknowingly makea false
statementof materialfactor law to a tribunal.

8.3b It is professionalmisconductfor lawyer to
commita criminal actthat reflectsadversel
on honesty,etc.

1.6a A lawyershallnotrevealinformationrelating
to representationof clientunlessclient
concents,except...

3.4c A lawyershallnotknowingly or intentionally
disobeyanobligation underthe rulesof
a tribunal, excepL..

3.6 A lawyershallnotmakeextrajudicial
statementfor public disseminationthat will
likely prejudicean adjudicativeproceeding.

8.3a It is professionalmisconductfor a lawyer
to violate or attemptto violate the rulesof
professionalconduct.

1.4

1.3

1.1

12

12

10

7

6

5

4

3

3

1

I
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plaints weredismissedby the Chairman
oftheInquiryTribunalasbeingfrivolous
and thelawyer was notrequiredto file a
response.Only two of the 19 complaints
dismissed as frivolous related to a
lawyer’s handling of a criminal case.
Overall, 32.7%of complaintsreviewed
weredismissedas frivolous. Complaints
relatingto thehandlingof a criminal case
accountedfor 27% of the total com

plaints but only 10.5% of those com
plaints weredismissedasfrivolous.

Thirty-eight percent of the complaints
whichrequireda responserelatedto the
representationof a criminal defendant.
During this sametimeperiod,7 outof 46
pending charges involved a lawyer’s
handlingof a criminal caseor 15%. A
review of just over 100 Kentucky
SupremeCourt decisionsrelating to

lawyer discipline publishedbetween
January1980andJune 1990 showsthat
eight of those decisions involved a
lawyer’shandlingof acriminal case.19In
noneof thosecaseswas a lawyerspecifi
cally found guilty of incompetentrepre
sentationof acriminal defendant.

In onecasetheCourtfound theattorney
guilty of "inadequate"representatnof
a numberof criminal defendants. For

CHART NO. 2

STATE CASELOAD FOR FISCAL YEARS 1984 THRU 1990
CASETYPE 6-YR TOTAL 1984-85 1985-86 1986-87 1987-88 1988-89 1989-90

TOTAL ALL CASELOADS
Filed 73,985
Disp. 77,749

72,667 72,252 75,931
75,345 74,880 72,608

Felony Filed 12i8,316j 30,305 33,480 35,540 35,636 40,065 43,290
Disp. 206,545 29,098 31,214 35,430 33,717 36,388 40,698
% D/F 94.6% 96.0% 93.25 99.7% 94.6% 90.8% 94.0%

Misdemeanor Filed
Disp.
%D/F

9588iO 1
913,554
95.3%

174,018
177,021
101.7%

175,858
169,063
96.1%

145,677
143,100
98.2%

142,731
135,180
94.7%

152,125
135,670
89.2%

168,401
153,520
91.2%

Traffic Filed
Disp.
%D/F

11,705,3911
1,683,758
98.7%

255,103
252,501
99.0%

279,498
280,405
100.3%

297,754
288,176
96.8%

280,690
279,268
99.5%

274,804
272,224
99.1%

317,542
311,184
98.0%

TKTETOTAL Filed 3,887,761 611,355 653,224 651,050 617,136 639,126 715,870
Disp. 3,737,628 598,582 646,099 623,223 594,551 598,904 676,269
% D/F 97.9% 98.9% 95.7% 96.3% 93.7% 94.5% 94.5%

Of the 6-yearstatetotal of all caseloadsfiled 3,887,761...74% 2,882,517werefiled as felony, misdemeanoror traffic cases.

CHART NO. 3

CIRCUIT COURT ORIGINAL CASELOAD
FOR YEARS 1982 THRU 1989

CASE FY FY FY FY FY FY FY 7-Yr.
TYPE 82-83 83-84 84-85 85-86 86-87 87-88 88-89 Avg.

Criminal

_________

Filed 13,806 13,463 12,612 13,380 13,184 12,518 14,411 1.13,3391
Disp. 12,966 12,586 12,839 12,906 12,827 12,366 12,481 12,710

Criminal Appeals
Filed I: 348J
Disp. 363

453
538

364
380

352
363

339
360

365
308

294
340

269
249

Of the7-yearaverageof all caseloadsfiled 74,601...18% 13,687werefiled ascriminal or criminal appealscases.

76,311 76,185 74,875 74,601
74,953 74,741 68,869 74,164
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many of thereadersof The Advocateit
may be interesting to note that based
upon the publisheddecisionsthe most
activeareain lawyerdisciplinevis-a-vis
thehandling of a criminal caseinvolves
whetherthe public defenderaccepteda
feein violation of KRS 31 .250.21

According to statisticspreparedby the
Kentucky AdministrativeOffice of the
Courts,thetotal numberof cases,includ
ing criminal, domestic relations, civil,
probateandmentalhealth, filed in the
pastsix yearsin thedistrictcourtof Ken
tucky is 3,887,761.SeeChartsNos. 2
and 3 on previouspage.Seventy-four
percentof the total or 2,882,517 were
criminal cases,if traffic casesarecon
sideredcriminal cases.If traffic casesare
excluded,criminal casesrepresent30%
of the total casefilings. It is clearthat a
certain percentageof traffic cases
definitely should be consideredas
criminal casesbecausesomeof the so
called"traffic" offensesearly the pos
sibility of jail sentencesand fmes if con
victed.The defenseof personscharged
with theoffenseof driving while intoxi
catedis anextremelyactiveareaof prac
tice right now. For the sevenyears be
tween 1982 and 1989 therewas an
averageof 74,601 casesfiled in circuit
court. Eighteenpercent of thosewere
criminalcases.

While 65% of all actions filed in the
Commonwealthof Kentucky over the
pastsix yearsinvolved criminal cases,it
can not besaid that lawyersrepresented
defendantsin all of thosecases.Common
senseandexperiencetells us that many
defendantsin traffic casesand mis
demeanorcasesrepresentthemselves,
particularlywhen thereisnojail sentence
attachedto a conviction.Similarly, not
all litigants in theother areasof practice
arerepresentedby counsel.

Therefore,while criminal filings repre
sent65% of all court actionsfiled each
year and complaintsagainst lawyer’s
representingdefendantsin criminal cases
representonly 38%of all Barcomplaints
filed during November,1990onemight
jump to theconclusionthat lawyershan
dlingcriminalcasesaredoingabetterjob

of representingtheir clients than are
lawyerspracticing in other areas.But
whenyou alsoobservethat only 15% of
thependingchargesin November,1990
involvedlawyerswhowererepresenting
acriminaldefendantandfurtherconsider
that only 8%of the publisheddecisions
in the last decadeinvolved a lawyer’s
handling of a criminal case,one might
also jump to the conclusion that a sig
nificant percentageof the complaints
filed againstlawyersengagedin criminal
practicearewithoutmeritcomparedwith
thosefiled againstlawyersengagedin
other areasof practice.

Jumping to either of the abovecon
clusionsmaybeunwarranted.A satisfac
tory explanationfor the apparentdis
crepancybetweenthe numberof com
plaints initiated against lawyers as a
result of their handling a criminal case
andthe relativelylow numberof lawyers
disciplined,asevidencedby thepublish
eddecisions,doesnot appearto besus
ceptible to easydiscovery.

FOOTNOTES:

SCR3.1601
2SCR3.1602
SCR3.1601
SCR3.3.170
SCR3.1656 SCR3.170

‘ SCR 3.1708 SCR3.185
SCR3.1802

‘°SCR 3.1801
"SCR 3.340
12SCR3300
‘ SCR3.360
‘4SCR 3.3603

SCR3.3703
‘6SCR 3.3706
17 SCR3.3708
18SCR3.520
19Theeight disciplinary caseswhich in
volvedalawyer’shandlingof a criminal
caseare:

KBAv. Kemper,Ky., 637 S.W.2d 637
1982 - Involves payment of fee to
attorney previouslyappointedunder
KRS 31.250.
KBA v. Williams, Ky., 682 S.W.2d784

THE WIZARD OF ID by Brain Parkerand Johnny Hart

1984 - Failed to appearin court for
criminal trial.
KBA v. Lorenz, Ky., 752 S.W.2d 785
1988 - Inadequaterepresentationfor
five inmatesfollowing direct solica
tion.
KBA v. UnnamedAttorney, Ky., 769
S.W.2d 45 1989 - Public defender
accepting a fee in violation of KRS
3 1.250.
Martin v. KBA, Ky., 775 S.W.2d 519
1989 - Representeddefendantin
criminal case while temporarily
suspended.
KBA v. Lovelace,Ky., 778 S.W.2d651
1989 - Public prosecutorundertook
civil prosecutionsof criminal defen
dant.
KBA v. White, Ky., 783 S.W.2d 883
1990 - Soliciting moneyfrom clients
to allegedlybribeajudge.
hayesv. KBA, Ky., 790 S.W.2d 237
1990 - Misappropriatedclient’s
money which was supposedto have
beenusedto paychild support.

20 KBA v. Lorenz,Ky., 752 S.W.2d 785

KBA v. Kemper, Ky., 637 S.W.2d 63
1982 andKI3A v. UnnamedAttorney,
Ky., 769 S.W.2d 45 1989

RAY CLOONEY
KentuckyBar Association
WestMain atKentuckyRiver
Frankfort,KY 40601
502564-3795

RaymondM. Clooney,ii., University of
Louisville,1975; admittedto KentuckyBar
1976, Florida Bar 1982; Counselto Ken
tucky Bar Association.cince 1987, duties
include: investigationandpresentationof
complaintsof unethicalconductto theIn
quiry Tribunal and serving as hearing
counselin evidentiaryhearingsbeforetrial
commissioners,and the presentationof
briefsandoral argunerasbeforetheBoard
of Governorsand the KentuckySupreme
Court; AssistantCommonwealthAttorney
in JeffersonCounty, 1986-1987;private
practice concentratingin insuranceand
criminal defensework, 1981-1986;Assis
tant Defender, JeffersonCounty Public
Defender’s Office, 1977-1981;private
practice,1976-1977.

DIDTHEY READ T YEAH...
YOU YOUR RIGHTSj BUT THEY

LIED!

Reprintedby permission.
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Confiscation and Forfeiture
OneMillion Dollars given to StateandLocal Policesince1985

INTRODUCTION

During the past ten years the United
Stateshas beenengagedin an intense
strugglefor its future. Drugsaffect not
only individual lives, but have lead to
unprecedentedviolence in the streetsof
ourmajorurbanareas.Many of the vic
tims of drug-relatedviolence are in
nocent bystanders,including young
children. Also, drugs and drug money
havecorruptedpartsof law enforcement
andgovernmentitself.

PresidentBush in an unprecedented
White House Conferencewith the
nation’s ninety-threeU.S. Attorneys,
called for an all out war on drugs and
drug-relatedviolencein America. Attor
ney GeneralDick Thornburgcommitted
the entireresourcesof theDepartmentof
Justiceto meetingthischallenge.

BeginningunderPresidentReagan,the
Congressof the United Statespasseda
seriesof measuresbroadeningand ex
pandingthepenaltiesfordrug-relatedof
fenses.

Everyone involved in the battle has
recognizedthat theillegal drugsthemsel
vesareonly halftheproblem.Theengine
that helpsdrive thedrugdistributionnet
work in this country is money.Tensof
billions of dollarstakenfrom legitimate
social needsare used to recruit new
dealersto run the risk of thenew, more
severesanctions.Worse,someof those
samedollars areusedto subvertthose
chargedwith combatingdrugs.

Greed in the form of expensivecars,
yachts, planes, mansions and fat bank
accountshasbeenoneof themajorchal
lengesof the drugwar. To combatthis
problem,Congress enactednew laws
againstmoney launderingand has
focused and expandedthe traditional
conceptof forfeiturestatutesto takethe
profit out of drugs and through the
Federal Forfeiture Asset SharingPro
gram to turn thoseprofits to combating
drugsandviolence.

HISTORICALLY

Criminal forfeiturewasrecognizedunder
Englishcommonlaw. In Old Englandall
property of a convictedfelon was for
feited to the King as a form of punish
ment.Theproceedingswerein personam
andtheir successwasentirelycontingent
upon obtaining a criminal conviction.
See,Calero-Toledo v. PearsonYacht
Co., 416U.S. 663 1974.

Congressprohibitedcriminal forfeitures
in 1790. In 1970, however, Congress
onceagainprovided for criminal forfei
ture underthe following statutes:

1 RICO RacketeerInfluencedCor
ruptOrganizations,18 U.S.C.,Sections
1962 and1963; and
2 the Controlled SubstancesAct,
Continuing Criminal EnterpriseOf
fense,21 U.S.C.,Section848.

In 1984, Congressaddeda third criminal
forfeitureprovision 21 U.S.C.,Section
853 to reach the property of persons
convictedof any felony involving con
trolled substances.

Modern federal forfeiture statuteshave
consistentlybeenheld not to bea viola
tion of Article Ill, Section3, clause2 of
the Constitution, which forbids corrup
tion of blood and forfeiture of estate.
See,UnitedStatesv. Grande, 620 F.2d
1026, 1039 4th Cir., cerl. denied,449
U.S. 830; 449 U.S. 919 1980.

Becauseexisting federal forfeiture
statutesaddressonly the instrumentsand
fruits of illegal activity and not entire
estates,they arepermissible.id.; United
Statesv. L’Iioste,609F.2d796,813n.1 5
5th Cir., cert. denied, 449 U.S. 833
1980;UnitedStatesv. Huber,603 F.2d
387, 397 2nd Cir. 1979,cerl. denied,
445 U.S. 927 1980. See generally,
Calero-Toledov. PearsonYachtLeasing
Co., 416 U.S. 663,680-841974.

FEDERAL FORFEITURES

In the federal system, thereare three
typesof forfeiture:

1 summary,
2 administrative,and
3 judicial.

Judicialforfeituresmaybedoneeitherin
civil proceedingsor criminal proceed
ings.

1. Summary Forfeiture

Summaryforfeiturecanonly beusedfor
contrabandperse; thatis, itemsillegal in
themselves.

Summaryforfeitureis accomplishedpur
suantto21 U.S.C.881f.Summaryfor
feiture proceedingsare really no
"proceedings"at all. No notice is given
of the seizure. No forfeiture file is
created. No hearing is conducted.
Propertysubjectto summaryforfeitureis
peremptorily forfeited and destroyed.
The FederalControlledSubstancesAct
authorizesthe summary forfeiture of
ScheduleI and II substancesandplants
from which thesedrugscanbederived.

2. Administrative Forfeiture

Administrativeforfeiture may beusedin
caseswhere the seizure is personal
property with an aggregatevalue of
$500,000or less. Prior to August 20,
1990, this figure was S 100,000. Real
property must alwaysbe judicially for
feited. Drug-relatedadministrativefor
feituresaredonethrough eitherthe FBI
or theDEA.

21 U.S.C. 881d and 19 U.S.C. 1607-
1609 includeprovisionsauthorizingad
ministrativeforfeiture.Written notice is
provided to all parties of the proposed
forfeiture.Noticeis alsopublishedin the
local newspaper.19 U.S.C. 1607.
"Claimants"aregiven theopportunity to
contesttheseizure.A DOJattorneyhears
the caseandmakesa decision,basedon
thecasefile. He/shethenprovidesa brief
written statementstipulating the reasons
for thedecisionthis is subjecttojudicial
review.

This "quick release"procedureis meant
to protect the property interest of in
nocentthird parties,suchas lien holders
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or in some instances,spousesor other
parties.

Oncethe property is seized,19 U.S.C.
1606 and 21 C.F.R. 1316.74direct the
Governmentto have the value of the
property appraised.If the property is
valued at $500,000or more or is real
property, the casemustbe deliveredto
theU.S. Attorney for institution ofjudi
cial forfeiture proceedings.19 U.S.C.
1610, 21 C.F.R. 1316.78. Property
valued at less than $500,000or con
veyancesof any valuearesubjectto ad
ministrativeforfeiture. 19 U.S.C. 1607,
1609, 1618, 21 C.F.R. 13 16.75-77.

Administrativeforfeiturebeginswith the
giving of noticeof theseizureandof the
Government’sintent to forfeit. 19 U.S.C.
1607,21C.F.R. 1316.75.At this point, a
claimanthas thechoice of either filing a
claim andcostbond of 10% of the ap
praisedvalue of the property, forcing
judicial proceedings19 U.S.C. 1608 or
allowing the administrativeproceedings
to continue,filing a petition for relief
pursuantto 19 U.S.C. 1618.

Sixth Circuit casesaddressingtheclaim
andbond processinclude Epps v. ATF,
375 F.Supp.345 E.D. Tenn.,affd, 495
F.2d 13736th Cir. 1974; UnitedStates
v. Filing, 410 F.2d459 6th Cir. 1969;
Rice v. Walls, 213F.2d693 1954.

To contestanadministrativeforfeiture,a
claimant must file a petition with the
executive official responsiblefor the
seizure. 19 U.S.C. 1618. See,for ex
ample, 21 C.F.R. 13 16.79-80 where
petitionsinvolving administrativeforfei
tures under the Controlled Substances
Act mustbe to theAdministratorof DEA
within 30 days of receiving notice of
seizure.

19 U.S.C.1618Customslawsprovides
that apetitionmaybegrantedif thedeter
mining official "finds the existenceof
suchmitigating circumstancesasto jus
tify ... remission ..." 19 C.F.R. 171.31
provides:"... if it is definitelydetermined
that the actoromissionforming thebasis
of a ... forfeiture claim did not in fact
occur, theclaim shall becanceled..."

The standardsfor grantingremissionof
administrativeforfeiture is setout at 28
C.F.R.9.5b andc. Remissionis also
grantedif thepropertyis clearlynot for-

feitableunderthelaw. Seealso,United
Statesv. Morris, 23 U.S. 2461825.

Once a petition hasbeenfiled, the as
sertedclaimsareinvestigatedpursuantto
19 U.S.C.1618. Interviewsofpartiesand
preparationof reportsareauthorizedby
28 C.F.R. 9.4b, 21 C.F.R. 1317.81
DEA.

In drugcases,thedocumentsandreports
aresentto theOffice of ChiefCounselat
DEA. 28 C.F.R. 9.4c. Following a
thoroughreview, a ruling with reasons
is mailed to the claimant, 28 C.F.R.
9.4d, who thenhas10 daysto requesta
reconsideration.28 C.F.R. 9.4e.Judi
cial review of these determinationsis
available pursuant to 28 U.S.C.
1 346a2TuckerAct.

3. Judicial Forfeiture

Federaljudicial forfeitures canproceed
eithercriminally or civilly. In civil for
feitures, the Government’sburdenof
proof is preponderanceof the evidence.
In criminal forfeitures,theGovernment’s
burdenof proof is beyond reasonable
doubt. Besidesthedifferent standardsof
proof inherent and the proceduresin
volved,theprincipalpracticaldifference
in choosing to proceedcriminally or
civilly is that criminal forfeiture has a
broaderstatutory scopeand can be, for
instance,thebasisof forfeiting operating
businesses.TheU.S.MarshalsServiceat
times has operated horsefarms, res
taurantsandevena golf course.

Anotherreasoncriminal forfeituresmay
be usedis to avoidparallelcriminal and
civil proceedings.When the decisionis
to proceedcivilly and a federalcriminal
action is also to be undertaken,thecivil
proceedingsareusuallystayedor not in
stituted until the conclusion of the
criminal case. However, no criminal
prosecutionis requiredasa basisfor civil
forfeiture.

Criminal forfeiture, as in traditional
criminal prosecutions,is an in personam
action; that is, a proceedingagainstan
individual or organization.All criminal
forfeituresproceedjudicially in federal
districtcourts.Therefore,criminalforfei
turesrequire:

a Indictmentor information against
an individual or organization;
b listing of thepropertyto beforfeited
in the indictmentor information;
c no seizureof propertyprior to con
viction, except property used as
evidence,or assetout below;
d proof of violations beyond a
reasonabledoubt;and
e convictionof the violator.

4. Criminal Forfeiture

1 TheGovernmentcandemonstrate
probablecauseto believethe property
would be subject to forfeiture on
defendant’sconviction;and
2 A protectiveorder to restrainthe
property is not adequateto insure that
the propertywill remainavailable for
forfeiture.

1 Thedefendantis guilty of the sub
stantivecharge,and
2 The property is subjectto forfei

Civil forfeiture, on the otherhand,is an
action in rem; that is, a proceeding
againstthepropertyonthetheorythat the
propertyhasviolatedthestatute.Conse
quently, a civil forfeitureproceedingis
notdependentupon thesuccessor even
existenceof a criminal prosecution. A
civil forfeiture may proceedevenwhen
the violator is a fugitive or is not
criminally prosecuted,or as a parallel
proceedingto thecriminalprosecution.

If theclaimantelectstopursuethematter
judicially, bondmustbepostedwithin 20
daysandademandclaim mustbe filed
that judicial proceedingsbe initiated by
the U.S. Attorney. 19 U.S.C. 1608, 21
C.F.R. 1316.76.Bondmaybewaivedfor
an indigent. Wirenv. Eide,542 F.2d757
9th Cir. 1976; Lee v. Thornton, 538
F.2d27 2dCir. 1976.

Jurisdiction. Under21 U.S.C. Sections
1961-1964and 18 U.S.C. Section982,
the jurisdiction of a court in criminal
forfeitureactionsis without regardto the
locationof theproperty.Jurisdictionover
property is dependenton jurisdiction
over the person.The interestsubjectto
forfeiture is thedefendant’sproprietary
interest.

Seizureof theProperty. In criminal for
feiture,propertymay beseizedonly after
anentry of a specialverdictof guilty is
returned against the defendanton the
substantivechargeandanorderof forfei
ture is enteredby the court. However,
pursuantto 21 U.S.C. 853f, 18 U.S.C.
1467, and 18 U.S.C. 982b, a district
court may issue a seizure warrant for
property subject to criminal forfeiture
similar to issuanceof a searchwarrant
if:

Thedistrict courtis vestedwith authority
to restrainthe property to preventdis
sipation of the property subject to
criminal forfeiture prior to the entry of
the special verdict or court order. 21
U.S.C.853 and 18 U.S.C.1963.

Pursuant to 21 U.S.C. 853, 18 U.S.C.
1647,and18 U.S.C.1963,a districtcourt
mayenteratemporaryrestrainingorder,
an injunction, requirepostingof a bond,
or take"other"actionstorestraindisposi
tion of thepropertyupon thefiling of an
indictmentor information.Underspecial
conditions the court may enter a tern
poraryrestrainingorderprior to thefiling
of an indictment.

Burden ofProof. In criminal forfeiture,
the Governmentmust prove beyond a
reasonabledoubtthat

APRIL 1991/ TheAdvocate51



tore. However, the 9th Circuit holds
that preponderanceof the evidenceis
sufficient as to the property. United
Statesv. Hernandez-Escarsega,886
F.2d 15609thCir. 1989,cer:. denied,
- U.S._, 110 S.Ct. 327 1990.

Criminal Forfeiture Provisions. The
most commonly encounteredfederal
criminal forfeitureproceduresarein drug
or drug-relatedmoneycases.

21 U.S.C.853
ControlledSubstances

Upon conviction under the Controlled
SubstancesAct, the following types of
propertyareforfeitable:

1 Proceedsobtainedfrom violations
of the drug laws property acquired
during the violation period is deemed
forfeitable if theGovernmentcanshow
no likely non-drug-relatedsourcefor
theproperty;

2 Real andpersonalpropertyusedor
intendedto be usedto facilitate the
commissionof aviolation; and

3 Any contractualor propertyinterest
in a criminal enterpriseaffording a
sourceof control overtheenterprise21
U.S.C.848.

The innocent ownerexceptionalso ap
plies under Section 853. A bona fide
purchaserfor value who wasreasonably
withoutcausetobelievethepropertywas
subjectto forfeiture when acquired,or a
legal owner of the property subject to
forfeiturewhosevestedinterestwas su
perior to defendantis protected.853h.
21 U.S.C. 853p providesfor substitu
tion of assetsin caseswhere the for
feitable property is unavailable upon
conviction.

18 US.C. 982
Money Laundering

Propertysubjectto forfei tore:

1 Any real or personalproperty in
volved in an offenseof

a 31 U.S.C.53 13a: failure to report
cashtransaction$10,000+;
b 31 U.S.C. 5324: structuringcash
transactions;
c 18 U.S.C.1956: monetarytransac
tions in unlawful activity; and
d 18 U.S.C. 1957: laundering of
monetaryinstruments.

2 Proceedsrealorpersonalproperty
traceable to property involved in a
prohibitedtransactionin violation of31
U.S.C. 5313aor 5324, 18 U.S.C.
1956 or 1957;or

3 Proceedsrealorpersonalproperty
obtained directly or indirectly from a
violationof:

a 18 U.S.C.215: receiptof commis
sionsor gifts for procuringloans;
b 18 U.S.C.656: theft, misapply,em
bezzlementof bank funds;
c 18 U.S.C. 657: credit insurance,
lendinginstitutions;
d 18 U.S.C. 1005: fraudulentbank
entries;
e 18 U.S.C. 1006: Federalcredit in
stitutionentries;
f 18 U.S.C.1007: falsestatementsto
FDIC;
g 18 U.S.C.1014: falsestatementson
loan andcreditapplication;
h 18 U.S.C.1341: mail fraud;
i 18 U.S.C. 1343: wire fraud;and
Ci 18 U.S.C. 1344: defrauding a
Federallyinsuredfmancial institution.

Another forfeiture action you may see
arisesin RICO cases.

18 U.S.C. 1963
RICO

Upon a RICO conviction, the following
typesofpropertyaresubjectto forfeiture:

1 Any interestinpropertyacquiredor
maintainedin violation of RICO’s sub
stantiveprovisions;

2 Any interest in an enterpriseor
rightsof anykind affording a sourceof
influenceoverthe enterprisewhen the
enterprise was established,operated
controlled,conductedorparticipatedin
by the defendantin violation of the
substantiveRICO provisions;or

3 Proceedsobtainedfrom the rack
eteeringactivity.

However, abonaJidepurchaserfor value
who was reasonablywithout causeto
believe theproperty was subjectto for
feiture when acquired and / or a legal
ownerwho hada vestedinterestsuperior
to the defendantat the time of the acts
giving riseto theforfeiture is protected.

If thepropertysubjectto forfeitureis not
available upon defendant’sconviction,
otherassetsmaybesubstitutedfor forfei
ture. 18 U.S.C. 1963m.

Thereare many other Federalcriminal
forfeiture statutes.Some of the more
commonlyusedinclude:

18 U.S.C. Section 1467 covering
obscenematerial;
18 U.S.C.Section2253coveringchild
pornography;
18 U.S.C. Section 1492 covering
counterfeiting;and

18 U.S.C.Section545 coveringsmug
gledgoods.

This is not anexhaustivelist sincethere
aremany otherfederalstatutesthat pro
vide for forfeiture.

5. Civil Forfeiture

If theUnitedStatesdoesnotproceedby
a criminal forfeiture action,andthe sub
jectproperty is realproperty,orpersonal
property valued over 5500,000
$100,000pre-8/20/90or a cost bond
hasbeenfiled in anadministrativeaction,
a civil forfeiturecasewill be filed.

A preliminaryshowingofprobablecause
is all that is neededto institute a civil
forfeiture action. 19 U.S.C. 1615; One
Lot of Emerald Cut Stones v. United
States,409 U.S.2321972;Brinegar v.
United Stales, 338 U.S. 160 1949;
UnitedStalesv. OneMercedes280S.590
F.2d 196 6th Cir. 1978.Also, the bur
denof proofin a civil forfeitureactionis
the preponderanceof the evidence. In
suchcases,hearsayis admissibleto es
tablishprobablecause.Id.; DobbinsDis
tillery v. United States, 96 U.S. 395
1878;UnitedStatesv. 1-larris, 403 U.S.
573 1971. However, the exclusionary
rule does apply. Evidenceobtained in
violation of theFourthAmendmentright
against unreasonablesearchesand
seizures,or the Fifth Amendmentright
againstself-incrimination,is not admis
sibleto establishprobablecause.United
Statesv. $5,372.85in U.S.Coin & Cur
rency, 401 U.S. 715 1971; United
Slatesv. $22,287in U.S. Currency,709
F.2d 442 6th Cir. 1983; One 1958
Plymouth Sedan v. Pennsylvania,380
U.S. 693, 700 1965. Once probable
causeis established,the burdenof proof
shifts to theparty claiming theproperty
to show that the property is not for
feitable.19 U.S.C. 1615, 21 U.S.C.885;
UnitedSlatesv. $83,320,682 F.2d 573
6th Cir. 1982.

Jurisdiction. In civil cases,jurisdiction
is in rem, "the thing in such cases is
consideredas the offender." Dobbins
Distillery v. UnitedStates,96 U.S. 395,
4001878.The U.S. District Courthas
original jurisdiction over a proceeding
for the enforcementof forfeiture, 28
U.S.C.1355, andin all civil actionscom
mencedby theUnited States,28 U.S.C.
1345.

Civil Forfeiture Provisions.

21 U.S.C.881
Controlled SubstancesAct

Propertysubjectto forfeiture:

1 Controlled Substances[881 aXI
andbJ. ScheduleI and 11 drugsand
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plants arecontrabandper Se. Deriva
tive contraband,SchedulesIII andIV
are also subject to forfeiture. See,
United Statesv. Kershinan, 555 F.2d
198 8th Cir., cerl. denied, 434 U.S.
892 1977.

2 Equipment, raw materials, and
productsusedor intendedtobeusedto
manufacture,compound,process,
deliver, import, or export anycontrol
led substance.Section881a2.

3 Containersfor items identified in
1 and2 above.Sections881a3
and881a4.

4 Conveyancescars, boats,
airplanes,eta!. usedor intendedto be
used to transportor to facilitate the
transportationof a controlled sub
stance.Calero-Toledo v. Pearson
YachtCo., 416 U.S. 663 1974 one
marijuanacigarette; United Statesv.
One 1975 Mercedes280S, 590 F.2d
196 6th Cit. 1978 four marijuana
cigarettebutts. Generally, a common
carrier commercial airplane, bus is
exemptfrom forfeiture, althoughthis
exemption is not absolute.United
Statesv. OneRockwell Intern. Com
mander,754 F.2d2848thCit. 1985.
Stolen conveyancesare also exempt.
See,One1941 Ford 1/2 Ton PickupA.
Truck, Etc. v. UnitedStases,140 F.2d
255 6th Cit. 1944. Also, if one can
showhe! sheis an innocentowner, the
property is exempt. Innocent means
one who did not consent to, know
about,oractwillfully blind to the con
duct which made the property for
feitable.See,PearsonYacht.

5 Books,records,andresearchused
or intendedto be usedin violationof 21
U.S.C. - Section881a5.However,
booksof generaldistribution anddrug
related literature are constitutionally
exemptfrom forfeiture. See, Kane v.
McDaniel, 407 F.Supp. 1239 W.D.
Ky. 1975.

6 Money, negotiableinstruments,
securities,andthingsofvaluefurnished
or intendedtobefurnishedin exchange
for a controlledsubstance.21 U.S.C.
Section 881a6. Also, proceeds
traceableto an illegal drug exchange.
Thereis an innocentowner exception
for theseitems. See,United Statesv.
PremisesKnown as 8584 Old
Browns-yuleRd., 736 F.2d 1129 6th
Cit. 1984.

7 Realpropertyincludesanyinterest,
or appurtenancesusedor intendedto
beusedto commit or to facilitate the
commissionof a Title 21 felony. The
innocent owner exceptionapplies.
Section881a7.

8 Essentialchemicalsarid machines,
paraphernalia,arid firearmswith nexus
to criminal activity are forfeitable.
Sections881a1, 8, 9. 10, 11.

18 U.S.C. Section 981
Money Laundering

Subjectto forfeiture:

1 Any propertyinvolved in atransac
tion or attemptedtransactionin viola
tion of:

a 31 U.S.C. Section 5313a: cash trans
actionreport 10K plus;
b 31 U.S.C.Section5324: structuring;
c 18 U.S.C.Section 1956: launderingof
monetaryinstruments;
d 18 U.S.C. Section 1957: property
derivedfrom specifiedunlawful activity.

2 Proceedstraceableto any of the
violationslistedabove.

As in criminal forfeiture, manydifferent
Federalstatutesprovidea basis for civil
forfeiture. A few examplesinclude:

18 U.S.C.Section512 coveringstolen
motorvehicles;
18 U.S.C.Section1955coveringillegal
gambling;
18 U.S.C.Section2254coveringchild
pornography;
18 U.S.C. Section 2593 covering
electronicinterceptions;
18 U.S.C. Section 509 covering
copyrightedmaterial;
15U.S.C.Section1177 coveringillegal
gamblingdevices;
22 U.S.C.Section401 coveringtheex
porting of war material.

Again, this is not an exhaustivelist and
ascanreadily be seen,criminal statutes
arefrequentlythebasis for a civil forfei
ture.

DISPOSITION AND
SHARING OF SEIZED ASSETS

TheU.S.MarshalsServicemaintainsand
protectsall seizedproperty. They also
sell forfeited property if it is not to be
distributedin kind to investigativeagen
cies. Certaintypesof forfeited property
suchasautomobiles,boats,etc., that can
be usedfor investigativepurposesmay
be given directly to law enforcement
agencies.

Cash,andthenetproceedsofsaleofother
personalandreal propertyafterpayment
of lienholdersand costsaredistributed in
one of threeways:

1 In exclusivefederalinvestigations,
all proceedspassto theFederalAs
setForfeitureFund.

2 In joint state / federal cases.
proceedsare divided betweenstate I
local investigative agenciesand the
FederalGovernmentin proportion to
resourcescommittedandeffortsmade
by eachagency.All property,including
realproperty, buildingson realproper
ty andcashcan beshared. Exception:
Cash currency, negotiableinstru
mentsandsecuritiescannotbe shared
by federalagencies.The federalshare
of cashalwayspassesto theAssetFor
feiture Fundandcanneverbe lessthan
the minimum provided for under
"adoptive"forfeitureprovisions. Also,
certain restrictionsattachto the useof
fundsandpropertygiven to stateand
local agencies.This will be discussed
furtherbelow.

3 Adoptive forfeitures are casesex
clusively workedby stateor local in
vestigatorsbut referredto the FBI or
DEA for federaladministrativeforfei
tureoracceptedby theU.S.Attorney’s
Office for judicial forfeiture.In adop
tive forfeitures, a portion of the for
feited funds is retainedby the Federal
Governmentto covertheeffort madein
obtainingtheforfeiture.

SeizuresthatoccurredafterSeptember1,
1990,and arecontestedjudicial proceed
ingsrequirethat 20%of the netproceeds
shall be allocatedfor the FederalAsset
Forfeiture Fund. Uncontestedjudicial
proceedingsrequire 15% to be allocated
for the Asset Forfeiture Fund. The
remaining80or 85%of thenetproceeds
may beequitably distributed,according
to participation, to stateor local law en
forcementagencies.

Under Federal law, certain restrictions
attachto the use of cash or property
shared back to state arid local police
whetherfrom joint investigationsor from
adoptedcases:

First, such sharedmoney and property
can only beusedfor a law enforcement
purpose.

Second,the value of sharedfunds and
property cannotbe used as an offset to
reduce the regular operatingbudget of
thepolice agency.

Thus,if thepolicedepartmentofcity "x"
receives$50,000 as proceedsfrom a
federal forfeiture sharing, the city
governmentcan’treducetheirregularap
propriationby asimilar amount,andany
such sharingwould haveto be spentor
usedfor law enforcementpurposes.

Thedecisionas to how to shareforfeiture
fundsbetweenstateandfederalagencies
prior to June, 1990, was made by the
UnitedStatesAttorney if theamount in
volved wasless than $200,000, and in
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Washingtonat the U.S. Departmentof
Justiceif it exceededthat amount,pur
suant to the factors previously set out,
and subject to the minimum Federal
share.

Since last June,decisionson stateand
local sharesin casesinvolving less than
$1,000,000aremadeby the FBI or DEA
ilitis anadministrativeforfeiture andthe
UnitedStatesAttorney in judicial forfei
ture cases.When the proceedsexceed
$1,000,000,the decisionis madeby the
DeputyAttorney Generalof the United
States.

State prosecutoroffices havenow also
becomeeligible to sharein proceeds.

EXAMPLES OF RECENT ASSET
FORFEITURE SHARING IN THE

EASTERN DISTRICT OF
KENTUCKY

TheUnited StatesAttorney’s Office for
theEasternDistrict ofKentuckycurrent
ly hasforfeitureproceedingson property
with value in excessof $2,300,000and
knownoutstandinglienson theseproper
tiesareapproximately$140,000.In addi
tion, property that has beenforfeited,
throughthis district, andis currentlyfor
sale,isvaluedin excessof $772,000with
outstanding liens of approximately
$296,000.

Detailedtrackingof forfeiturecaseshas
beenactivefor aboutayear in this office.
Since that timeproperty with a valueof
approximately$479,000with outstand
ing liensof approximately$304,000has
beendeclinedby this office for forfeiture
for reasonssuchas little or no equity in
theproperty,claimantdeceased,or other
factsthat defeatthe threeprimary goals
for theDepartmentofJusticeassetforfei
ture program.Thosegoals areto punish
and detercriminal activity by depriving
criminals of property used or acquired
through illegal activities, enhance
cooperationamongforeign,federal,state
and local law enforcementagencies
throughthe equitablesharingofforfeited
assetsand, if the first two goals areac
complished,then the third goal, to
producerevenuesto be invested in ex
pansionof the assetforfeiture program
and other critical law enforcement
programs,will beachieved.

As propertyis forfeited, currencyor net
proceeds from the sale of property is
distributed to agenciesinvolved in the
caseor conveyancesare turnedover to
the agenciesfor official use.The United
StatesAttorney is authorizedto deter
mine the equitable distribution of the
property if thevalueof theforfeitedasset
is below$1 million.

Since tracking of forfeiture cases,this
office hassharedor is in the processof
sharing90% of moneyor conveyances
valuedatapproximately$324,000.Some
of the agenciesthat havebeen or are
participantsof sharing are Kentucky
State Police, Nicholasville Police
Department,WinchesterPolice Depart
ment, Erlanger Police Department,
Northern Kentucky Narcotics Enforce
ment Unit, FIVCO Area Drug Enforce
mentTask Force,HuntingtonWestVir
ginia Police Department,Cincinnati
Police Department,GreaterCincinnati
InternationalAirport, Hamilton County
Sheriff’sOffice and KentonCountyAir
port.

In a recentexampleof sharing,45% of
S 24,000.00wasdistributedto theKenton
CountyAirport Board and22 1/2% each
was distributedto the HamiltonCounty
Sheriff’sOfficeandCincinnatiPolice.In
addition,$195,000hasrecentlybeendis
tributedtoKentuckylocalandstateagen
cies through administrative forfeitures
doneby theDEA and FBI.

The receipt of funds by out-of-state
police agenciesusually occurs when
either they havecontributedofficers to
federaltaskforcesworking in Kentucky,
or haveassistedin pursuingportionsof
investigationsextendinginto neighbor
ing states.Kentuckyforcescan similarly
benefitfrom sharingsfrom otherstates.

It should also be noted that the U.S.
Attorney’s Office for the WesternDis
trict of Kentucky has similarly shared
largeamountsof moneyto stateandlocal
policesinceassetsharingbeganin 1985.
In the EasternDistrict U.S. Attorney’s
Office prior to tracking, approximately
S1,000,000 has beenreturned to Ken
tucky state and local police agencies
since1985.

STATE FORFEITURE

In the mostrecentregularsessionof the
Kentucky General Assembly 1990,
KRS.218A.405et seq. was passedto
bring Kentucky forfeiture law closerto
federalprovisions. There are,however,
significant differencesincluding a re
quirement that a criminal conviction
occurprior to any forfeiture. Federalad
ministrative and civil forfeiture proce
duresdo not require this.

There arealso greaterrestrictionson the
seizure of real property and different
provisionsfor distribution of the funds
andproceedsforfeited. In eachforfeiture
case,amountsunder$50,000go directly
to the seizing police department,90%
andthe CommonwealthAttorney, 10%.
Fundsin excessof that aredistributedby

a statutory formula, 45% to the seizing
agencyand the balanceto a state trust
fund that from theremaining funds dis
tributes 18% to theunited prosecutorial
system,36% to the Cabinetfor Human
Resources,36% to the Corrections
Cabinetand10% to theKentuckyJustice
Cabinet.

This newstatestatuteshouldleadto more
direct state action in forfeiture and
relieve someof the pressureon federal
prosecutorsandcourts.

CONCLUSIONS

Expandedforfeiture powersgrantedto
the federaland stategovernmentsrepre
sentasignificantnewweaponin combat
ingthedrugtrade.In Kentucky,it hashad
a significant effect in reducing the
production of marijuana on privately
ownedfarms. While it is a power that
mustbe usedwith greatdiscretion,ade
quatesafeguardsfor the interest of in
nocentthird partieshavebeenprovided.

If we are to win thewar on drugs,it is
absolutelyessentialto removetheprofit
from drugproductionandtrafficking.

[The authorwould like to thankseveral
membersof his staff who helped in
preparationof this article and note that
someof theinformationcitedcamefrom
a variety of sources.Any errors,how
ever,arehis own and aredue to a short
leadtime in preparationof this article.

LOUIS DEFALAISE
United StatesAttorney
EasternDistrict of Kentucky
110 WestVine Street,4thFloor
Lexington,Kentucky 40507
606233-2661

Louis DeFalaise was appointed United
StatesAttorneyfor theEasternDistrict of
Kentuckyin 1981.Prior to that time,hewas
in privatepractice in Northern Kentucky.
lie also servedin the KentuckyGeneral
Assemblyandwas Vice minority Chair
man of the Judiciary Committee,and
ser.’edonthecommissionimplementingthe
1978 Judicial Amendmentsetting up the
newcourtsystem.

Recently,hehasservedon theSixthCircuit
Pattern Jury Instructions Committee,as
Chairmanof the U.S. Attorney General’s
AdvisoryCommittee’sLegislativeWorking
Groupandas a memberofthePublic Cor
ruptionSub-committee,andasamemberof
severalstate-federallaw enforcementtask
forces and committees.A life-time Ken
tucky resident, he is a graduate of the
University ofKentuckyLaw School.
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Legal Rights of DeafDefendants

This is the third andfinal installmentof
a seriesofarticles on deafdefendants.

The first installment of this article
December1990, pp. 48-51,discussed
the useof interpretersfor deafpersons
"upon arrestandprior to courtproceed
ings."This installmentwill addressinter
pretersduring attorney/clientconsult
ationsandduringcourtproceedings.Re
latedfactorswill also bediscussed.

Perhapsyou have never representeda
deafclient beforeand you feel that you
probably never will. Perhapsyou have
neverhad a deafdefendantcomebefore
your court. Chancesareyou will, since
oneoutof sixteenAmericanshavesome
hearing impairment and one out of a
hundredare deaf. It is hopedthat this
seriesof articles will betterprepareyou
for that day.

I

LEGAL SERVICES
CORPORATION REGULATIONS

The LSC’s regulationsprohibit dis
crimination againstany qualified hand
icappedindividual by any granteelegal
servicesprogram.If theprogramhas15
ormoreemployees,appropriateauxiliary
aids must be provided for hearing im
pairedpersonsto enablethem to benefit
from its services.Auxiliary aids include
interpretersand telecommunications
devicesfor thedeafamongotherthings.
Programswhich employlessthan15 per
Sons may also be required to provide
interpretersif it does not significantly
impair the ability of theprogramto pro
vide its services.Since rates for inter
preterservices,asdiscussedelsewherein
this article, arereasonable,all legalser
vicesprogramsshouldbeableto provide
interpretersto ensuretheeffectivecom
municationbetweenattorneyand client
that is so vital to th provisionof com
petentlegal services

INTERPRETERS FOR INDIGENT
DEAF CLIENTS I ATfORNEY

CONSULTATIONS

TheNinth CircuitCourtheld in DeRoche
v. UnitedStates,that effectiveassistance
of counselmeansadequateopportunity

for consultationandpreparationbetween
the defendantand his attorney for ar
raignmentandtrial. Without a qualified
interpreterfor adeafdefendant,this con
stitutionalguaranteeis meaningless.The
Departmentof Justiceissuedthe follow
ing analysiswith its regulationrequiring
the appointmentof interpretersfor in
digent deafdefendantsto assistwith
communicationbetweenclientandattor
ney:

"In caseswhere the courts appoint
counsel for indigents, the courts...are
requiredto assignqualifiedinterpreters
certified, where possible, by recog
nized certification agenciesin cases
involving indigent defendantswith
hearingor speakingimpairmentsto aid
thecommunicationbetweenclient and
attorney.Theavailability of interpreter
servicesto indigentdefendantwouldbe
requiredfor all phasesof the prepara
tion andpresentationof thedefendpt’ s
case."45 Fed. Reg.376301980.

BENEFICIAL RESOURCES

TheNationalCenterfor theLaw and the
Deaf at Gallaudet University generally
handlescasesinvolving employmentand
consumerdiscriminationwhere thedis
pute centerson the disability itself. It
doesnothandlecaseswhereoneperson
suesanother.Even still, it cannothandle
all deafness-relatedcases.However,they
do offer advice by phone.Their address
andphoneare: 800 Florida Ave. N.E.,
Washington, D.C. 20002, 202 651-
5373VTFDD.

SteveSalantis aprivateattorneyin Silver
Spring,MD. He developedsometips for

deaf personsin looking for the right
lawyer.If youareinterestedin soliciting
deafandhardof hearingclients, follow
ing thesetips could enableyou to better
attracttheseclients.Theycanbe foundin
Shhh,September/October,1989,pp. 7-8,
"Hurdling theBarriers to the Legal Sys
tem" by Nancy Kelm Koran.

The KentuckyCommissionon the Deaf
andHearingImpairedhasafact sheetthat
offers suggestionson communication
strategiesand dispelscommonmiscon
ceptionsmany peoplehaveabout deaf
people.They alsohavea brochurewrit
ten for deafpeoplethat briefly discusses
their legal rights to interpreters.They
work closelywith theAdministrativeOf
fice of theCourtsin providinginterpreter
servicesto deafdefendants.

INTERPRETERS IN THE
COURTROOM

NancyFrishbcrg,who hasdonea com
prehensivestudyof stateandfederallaws
pertainingto courtroominterpreting,dis
cussessuchinterpretingin somedetail in
her book, Interpreting: Anintroduction.
According to Frishberg, interpreters
"serveas officersof thecourt, generally
areswornin to ‘faithfully interpret,’and
areexpectedto follow the instructionsof
the judge", who makesthe final deter
minationaboutan interpreter’squalifica
tions. If it is advisablefor the interpreter
to explainherappropriaterole andfunc
tion and to briefly summarizethe RID
Code of Ethics,Frishbergsuggeststhat
this be donebeforethe trial or hearingis
underway in order to "avoid
misunderstandingsanddisruptionslater
on." It is our contention that a judge
should not only allow but should en
courage the interpreter to presentsuch
information, especiallyin situations
whereattorneysandothersareunfarnillar
with issuesrelatingto deafpersons,hear
ing impairment, sign language,and/or
the use of interpreters.According to
Frishberg,if an interpreteris appointed
without challengebut thenfinds that she
cannotcommunicatewell with the deaf
individual, it is appropriatefor her to
interrupt and askto approachthebench
to discusspossiblesolutionsto theprob
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1cm. In such casesthe interpretermay
requestthe appointmentof an inter
mediary interpreter or may ask that a
different interpreterbeappointed.In our
view,judgesaridattorneysshouldbesen
sitive not only to thepossibilitybut also
to the desirability that an interpreter
speakout in sucha situation.

As we mentionedin thefirst installment
of this article, it is theinterpreter’sjob to
interpret everythingthat is said in the
courtroom,since thedeafpersonhasthe
legal right to "hear" everything that is
said in hisTherpresence.It is hopedthat
judges and attorneysalike will respect
this right, andwill not createa dilemma
for the interpreterby askingher not to
interpretsomepartof thetalk. However,
should such a requestbe made either
deliberately or unwittingly, the inter
preter should be allowed to addressthe
court in order to remind all parties that
everything that is said must be inter
preted. if a judge insists that the inter
preter not interpret a portion of the
proceedings,Frishbergsuggeststhat the
wise interpretermight requestto leave
thecourtroom,ratherthan stay and not
interpretandrisk beingheld in contempt
of court. Ideally, however, all par
ticipants in the proceedingswill work
together to insure that the rights of
everyoneinvolved are respectedand
upheld.

DUTIES OF THE INTERPRETER

Thefirst installmentof this articlediscus
ses several pre-trial situations e.g.,
presentationof theMiranda Warningand
pre-trial conferencesbetweenattorney
andclient in which interpretersmay be
utilized. KRS 30A.425 providesa more
complete picture of the rangeof inter
preterduties,including thefollowing:

I Interpretingduringcourtandcourt-
relatedproceedings,including anyand
all meetingsandconferencesbetween
client andhis attorney.
2 Translatingor interpretingdocu
ments.
3 Assistingin taking depositions.
4 Assistingin administeringoaths.
5 Such other duties as may be re
quiredby thejudgeof thecourtmaking
the appointment.

KRS 30A.400 clearly statesthat "any
statementmadeby a personwho is en
titledto the servicesof an interpreter...to
alaw enforcementofficer may beusedas
evidenceagainstthat persononly if the
statementwas made,offered or elicited
in thepresenceof aqualifiedinterpreter."
Forexample,if a deafdefendantmakesa
confessionof guilt to anarrestingofficer
at the time of his arrestbutno qualified
interpreter is present, that confession
cannotbe admitted as evidenceagainst

thedefendantduring thetrial. However,
this subsectionofthelaw "shall in noway
denyapersontheright to makea volun
tary confession,"provided the confes
sion is madein thepresenceof aqualified
interpreter.

SITUATIONS WHERE MORE
THAN ONE INTERPRETER MAY

BE NECESSARY

Often, morethan one interpretermay be
neededfor a given situation. When the
deafpersonhasminimal languageskills,
it would be appropriatefor an RSC
holderanda CSCholderseedescription
of certification levels in the secondin
stallmentof this article, February1991
to work as a team interpreting for this
individual. Another case wheremore
than oneinterpreterwould be neededis
whentheassignmentis a lengthy one.Of
course,theenduranceof aninterpreteris
avariablething.Factorswhich influence
this arethe type of interpretingassign
ment, whetherthere will be relatively
continuousdiscussionor "down" time
suchaswhen thedeafpersonis reading,
the speedof the speaker,whetherit is a
subject in which the interpreter feels
comfortable,andwhethertheinterpreter
is well rested,etc. Relatedto this, if an
attorney,public defender,or judge asks
the deaf personto read a documentor
paper and wishes to commenton it or
explain it, it is important to make sure
that thedeafpersonestablisheseye con
tactwith theinterpreterbeforeproceed
ing with the explanation. In addition,
therehavebeencaseswheredeafpersons
have signeddocumentswhich they did
not understand.It is imperativethat the
deafpersonbeurgednot to signanything
without receiving an accurateexplana
tion of its contents by his attorney
throughan interpreterif hebenefitsfrom
interpreterservices.To determineif the
deafpersonunderstands,notonly these
documentsbut at any point, ask him
questionswhich requiremorethana yes-
no response.Appropriateresponsesare
an indicatorof understanding.

INTERPRETER REFERRAL
AGENCIES AND PAYING

INTERPRETERS

Pleasereferto the first installmentof this
article to determinehow to obtain the
servicesof an interpreter.One thing that
theInterpreterDirectory,whichtheKen
tuckyCommissionon theDeafandHear
ing Impairedmaintains,doesnot men
tion is theuscof interpreterreferralagen
cies.Theseagencieswill actuallysendan
interpreter, given enough notice, and
chargethecontractingagencythecourt,
thepublic defendersoffice,etc. for the
services.They in turn,paythe interpreter
who provided the service. This is one
wayto avoidtheinconvenienceof having

to makeseveralcalls to determinewhich
interpreteris available.We areawareof
only one in-state interpreter referral
agency.They servetheir areaofthestate.
Therearethreeinterpreterreferralagen
cies of which we arefamiliar located in
bordering statesthat handle interpreter
requestsin their areaincluding partsof
Kentucky. They generally either have
hourly rateswhich cover the additional
serviceor they chargea referral fee in
addition to the hourly rate. The Inter
preterDirectory alsohasasuggestedfee
schedulefor interpreters. Thoserates
range from S14-Sl8ihr.for certified in
terpreters.Thoseare the suggestedfees
for interpretersproviding the service.
The Directory does not have recom
mendedfeesfor referral agencies.

INTERPRETERS IN FEDERAL
COURT

Courtsarerequiredto appointaqualified
interpreterfor anycriminalor civil action
initiated by the United States govern
ment due to the 1979 Congressional
enactmentof the Bilingual, Hearinganq
SpeechimpairedCourtInterpreterAct.
"The cost of the interpreter servicesis
paid by the governmentin all criminal
and civil actions initiated by the U.S.,
whetheror4not the defendantor party is
indigent."

ENTERING A PLEA

Sometimeslower courtsdo notprovide
interpreterswhen apleaof guilty or not
guilty is entered.Appeals courts have
held that theonly pleathat acourt should
enter, without theservicesof a qualified
interpreterfor a deaf defendant,is not
guilty.

SECTION 504
MAY STRENGTHEN STATE

INTERPRETER LAWS

The regulationsadoptedby the U.S.
Dept. of Justiceimplementing Section
504, 28 C.F.R Section 42, SubpartG,
requirestheDept.of Justicerecipientsto
ensure effective communicationswith
hearingimpairedindividuals. Recipients
include many state court systemsand
correctionalfacilities. Thestandardset
arehigherthanmanysetby statelaw.

OTHER AUXILIARY AIDS IN
COURT FOR DEAF DEFENDANTS

For thosehearingimpairedpersonswho
areskilled in Englishandwho havebe
come familiar with legal terminology
andcourtroomproceduresin detailcom
puteraidedtranscription,asillustratedin
themovie"Suspect",may bebeneficial.
An article which fully explainsthis con
cept is, Communication in the
Courtroom: Technologyis Helping to
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Provide Equal Access to the Law by
Dorothy Smith in Gallaudet. Today’s
Spring 1989issuepp. 19-21.

Assistive Listening Devices such as
audio inductionloops,wirelessFM and
infrared systemsmay be beneficial for
hearingimpairedpersonswhohavesome
residualhearing.For more information
abouteachof these,contacttheKentucky
Commissionon the Deaf and Hearing
Impaired.

PSYCHOLOGICAL
ASSESSMENTS

One needsto bear in mind that some
psychological testsare not necessarily
valid whenadministeredondeafpersons.
Forexample,testssuchas theMinnesota
Multi-phasic Personality Inventory
MMPI andtheverbalcomponentof the
WechslerAdult Intelligence Scale
Revisedarevery English-based.Fora
deaf person who has difficulties with
English, thesetestsbecometestsof lan
guage. This clouds what they were
developed to test and diminishes the
likelihood of getting a true picture of
emotional functioning. In fact, for those
perso9s,these testsare most likely in
valid. It is vital that psychological as
sessmentson deaf personsbe ad
ministered by qualified mental health

7 professionalsknowledgeableabout the
experiencedin working with deaf in

‘ dividuals and qualified interpreters
where appropriate.Northern Illinois
University’s Institute on Deafnesshasa
videotapeentitled, "Issuesin Obtaining
Quality PsychologicalAssessmentsfor
PersonswithHearingImpairments."Ms.
CathyMavrolasof the Siegel Instituteat
the Michael ReeseMedical Center in
Chicagois thepresenter.NIU’s Institute
onDeafnessalsohasothervideotapeson
mentalhealthanddeafnessissuesavail
able on a loanbasis to the public at no
charge.Thereare also severalbookson
the subject available from a variety of
publishers.One such book is, Mental
Health Assessmentof Deaf Clients, A
Practical Manual, editedby Holly El
liott, LaurelGlass,andJ. William Evans.
Ofcourse,viewingvideotapesor reading
books alone would not be sufficient to
qualify a mental healthprofessionalin
providingquality mental healthservices
to deafpersonsbutit is a beginning.

INSTITUTIONALIZATION OF
DEAF PERSONS

TheSupremeCourthasruled that a deaf
individualwhois not a dangerto himself
or others cannotbe committed to per
manentinstitutionalizationbecauseof
incompetencytostand trial.8

CIVIL AND ADMINISTRATIVE
PROCEEDINGS

Our statelaw KRS 30A.415 gives the
judge the authority to decide how the
interpreterserviceswill be paid for in
civil proceedings.He/shecan authorize
paymentout of thestatetreasuryor tax
the cost against the losingparty. How
ever,theanalysisof theDept.of Justice’s
Regulations.specificallyrequirestheap
pointment of interpreters in civil
proceedings."Court systemsreceiving
Federalfinancial assistanceshallprovide
for the availability of qualified inter
preters for civil and criminal court
proceedingsinvolving persons with
hearingor speakingimpairmentswhere
therecipienthasanobligation to provide
qualified interpretersunderthis subpart
the recipient has the corresponding
responsibility to pay for the servicesof
theinterpreters."45Fed.Reg. at 37630.

An interpretershouldbeavailableatall
stagesof anyjudicial or administrative
proceeding,sincemoststatecourtsand
administrativesystemsreceivefederal
assistancefrom theDept.of Justiceand
theOffice of RevenueSharing,Section
504 canprovide a remedywhen state
laws are inadequate.

Attorneys canmakea preliminarymo
tion for the courtto provide a qualified
interpreter.If that fails, they canfile an
administrative complaint with the
Dept. of Justice or the Office of
RevenueSharingor initiate a courtac
tion. National Centerfor theLaw and
the Deafnewsletter,Sept.1981.

Not only do police departments,courts,
andprisonshaveto providehearingim
pairedpersonswith interpreters.KRS
344.500requires the same for any
proceedingbeforea board,commission,
agencyor licensingauthorityof the state
or any of its political subdivisions.KRS
30A.410provides for interpretersto be
provided"at any stageof any criminal,
juvenile, or mental inquestcase,grand
jury proceeding,includingprobationand
paroleproceedingsto bepaid for out of
the statetreasury..."This coversa lot of
territory. When a deaf personrequests
interpreterservices,a wise person will
look closelyat thestateandfederallaws
governingthis beforehedenieshim this
essentialservice.

DANA PARKER
KentuckyCommissionon theDeaf and
HearingImpaired
330 VersaillesRoad
Suite9
Frankfort,KY 40601
502 564-2604V/TDD

DAHLIA HAAS
KentuckySchool for theDeaf
P.O. Box 27
Danville, KY 40422-0027
606 236-5132

Dana Parker works as InterpreterAd
ministratorforKCDHI. Sheholdsa B.S.
in Speechandhearing Scienceand an
MS. in Deaf Education from Lamar
University in Beaumont,TX. She al.co
holds an InterpretationCertificate JC
and a Transliteration Ceri[icate TC.
from the Registryof Interpretersfor the
Deaf.

Dahlia Haas worksas interpreterAd-
ministratorfor KCDHI. Sheholdsa B.S.
in Speechand Hearing Scienceand an
M.S. in Deaf Educationfrom Lamar
University in Beaumont,TX. Sheholds
an InterpretationCertificate IC anda
Tran.sliterationCerlficateTCfrom the
Registryof Interpretersfor theDeaf.

FOOTNOTES:

45 C.F.R. Section l624.4a,d, d2, See
ChapterXl for a fuller discussionof LSC
requirements,Eliminating Communication
Barriersfor Hearing ImpairedClientsby Sy
DuBow and Sarah Geer, Clearinghouse
Review,May 1981,pg. 39.

2 Eliminating CommunicationBarriers for
HearingImpairedClients by Sy DuBow and
Sarah Geer, ClearinghouseReview, May
1981,pg. 42.

28 U.S.C. Section 1827 1978,
EliminatingCommunicationBarriersfor
HearingimpairedClientsby Sy DuBow
and SarahGeer,ClearinghouseReview,
May 1981,pg.41.

‘ Eliminating CommunicationBarriers for
HearingImpairedClientsby Sy DuBow and
SarahGeer, ClearinghouseReview, May
1981,pg.41.

Goodmanv. Alabama,226 So.2d 94 Ala.
Ct. App. 1969; Gilliam v. South Carolina,
No. 83-CP-30-479S.C.Comm.PIs.July 23,
1984,Deaf Victims andDefendantsin the
CriminalJusticeSystem"by Elaine Gardner,
ClearinghouseReview,November1985,pg.
750.

6 Eliminating CommunicationBarriers for
HearingImpairedClients" bySyDuBow and
Sarah Geer, ClearinghouseReview, May
l981,pg.41.

Doug Tyler, PsychologicalExaminerClini
cal and SchoolAssociates,Knoxville, TN.

Jacksonv. Indiana, 406 U.S. 715 1972,
DeafVictimsandDefendantsin theCriminal
JusticeSystem"by Elaine Gardner,Clearin
ghouseReview,November1985,pg.751.
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Criminal Record Abstracts
Investigatingthe CriminalDefenseCase

A criminal recordabstractis a document
listing the criminal historyof individuals
that havecommittedcriminal acts. It is
createdby law enforcementagencies
contributing information to the Ken
tucky-CentralRepository, 1250 Louis
ville Road,Frankfort, Kentucky,of the
Kentucky StatePolice. An abstractlists
thefollowing information:

1. Personaldatainformationof theof
fender.

2. Thecontributing agencyof thecita
tion orcharge.

3. The offender’sname and dateof
charge.

4. The contributing agency’s caseor
I.D.number.

5. Theoriginal chargeanddisposition.

A sampleof what anabstractlooks like
and the natureof its information is il
lustratedbelow.

LIMITATION OF INFORMATION

Onelimitation of the abstractis that the
information containedin the abstractis

only as good as the contributing agen
cies. The criminal chargesarefound at
timesnot to be complete. If the abstract
is neededin referenceto a possiblePFO
charge,it is advisableto contactthecon
tributing agency or look at the actual
courtrecordsto verify or determineif the
informationis correctandcomplete.

Also, therewill be instanceswhereyou
suspector know of charges/convictions
that arenot listed on theabstract.If you
require verification of these, you will
need to contactstate, county, or city
police agencies,or court records in the
areawherethe chargeoccurredand find
out thechargeand presentstatusof the
charge.

Upon request,youwill be mailedacopy
of the abstract.If the abstractis needed
to be admittedasevidencein a trial, we
will then sendyou theoriginal certified
abstract.The limitationsof theaccuracy
of the abstractcan presentadmissibility
problems.Original documentsfrom
police, courts,andattorneysor their tes
timony may be requestedfor accuracy
andto meetadmissibilityrequirements.

The abstract,becauseof theconfidential
informationcontainedin theabstract,is

not to bemadea partof any agencyfile.
The abstract, by agreement,is to be
destroyedafter90 days.If theabstractis
neededafter the 90-day limit, then we
will requesta secondabstract for your
use.

INFORMATION NEEDED
TO OBTAIN RECORD

To obtainthecriminal history of a client,
certaininformation is needed.A request
for the criminal history of Kentuckyre
quiresthe individuals full name,dateof
birth, sexandrace.To requestanout-of-
state criminal history requires the in
dividualsfull name,dateof birth, social
security number, sex and race. The
reasonthis information is requiredis to
assurethat the recordsrequestedare
thoseof theoffenderin question.

Torequestacriminalabstractthroughthe
Departmentof Public Advocacy, you
mustbea full, part-timeorconflict Public
Defender.

To requestan abstractcall Lisa Fenner,
secretary to DPA’s Chief Investigator,
DaveStewart,502-564-8006,ext.279,or
write her at 1264 Louisville Road,
PerimeterPark West, Frankfort, Ken
tucky 40601 with the proper informa
tion.

It takesabout7-10days to obtaina Ken
tucky or out-of-stateabstract.

DAVE STEWART
Chief
InvcstigationBranch
Frankfort, KY

DATE COMMONWEALTH OF KENTUCKY
KENTUCKY STATE POLICE

FRANKFORT 40601

COMPLETE
OFFENDER ABSTRACT

PAGE 01

OPERATOR OFt

F.P.C.
COMMENTS
SEND TO:

SID___________ FBI NO.____________SSN____________
RACE_.._ SEX_ HEIGHT_____ WEIGHT_____ HAIR_ EYE.S......_.. SKIN_
SCARS. MARKS, TATFOOS
P.0.8. DATES OF BIRTH___________________

LISA CAMPBELL FENNER
1264 LOUISVILLE RD
FRANKFORT, KY 40601
ATT: DEPT FOR PUBLIC ADVOCACY

CERTIFIED

flATF

BY:

CITATION OR CASE CHARGED/ARRIREC CASE/LOCAL C=ORJG. CHARGE F=FTNAL CHARGE
CONTRIBUTOR OFFENDER NAME ID NUMBER D=DtSPOS!TION

Kentucky State 011/89 #1 C -Carrying conc deadly weapon
Police John Smith #1 C .Rcceivingstolenproperty. vehicle

over SI 00
0503/89 D -30 day jail. 24 mo prb

D -Amended
D -R5P-Misdemcanor, 6 men

CRIMINAL RECORD
ABSTRACT REQUEST

Full Name:

_______________

DOB:

Race:
SS #:

Date you need Abstract by:
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Memo from Kentucky’s
Attorney General

DUI Roadblocks

Thefollowingis amemofromKentucky’s
AttorneyGeneralto all law enforcement
officers. We reproduce it herefor the
informationof Kentucky’scriminal jus
tice community.

November14, 1990

Dear Law Enforcement Officer:

In recentyears,law enforcementagen
cieshavemadegreateruseofroadblocks
as a methodto combatdrunkendriving.
The useof roadblocksas a strategyhas
beenendorsedby Mothers Against
DrunkDriversandtheNationalHighway
Traffic SafetyAdministration.However,
questionsregardingtheconstitutionality
of theseroadblockshaveposeda stum
bling block for police who havesought
to implementthemas a technique.

My staff has reviewed several recent
court rulings, including the U.S.
SupremeCourt caseof Sitz v. Michigan
StatePolice,andhaspreparedasummary
of the criteria used by the courts when
they evaluate the lawfulness of DUI
roadblocks.If your law enforcement
agencydecidesto usepolice roadblocks
to detectdrunk drivers, we recommend
that you adhereto thesecriteria in order
to helpensurethat areviewingcourtwill
find that the roadblockwaslawfully con
ducted.

THE DEGREE OF THE
INTRUSION

1. The averagelength of time each
motorist is detained.This is an ex
tremelyimportantelementwhich will
be carefully scrutinizedby the courts.
In sum, the longer the detention,the
morelikely that acourtwill fmdit to be
unduly intrusive.Traffic shouldnot be
left to back up to a significantdegree.
We believethat a stopaveragingmore
thantwo minutespervehiclewill result
in a constitutional challenge,although
it is permissibleto detain individual
drivers found at the roadblock for a
greaterperiodof time for furtherinves
tigation.Werecommendthat thepolice
setasidean areaattheroadblockwhere
suspecteddrivers can be routed for

more particularized investigation
withoutholdingup otherdrivers.

2.Advancenoticeto thepublicat large.
It isnot requiredthat advancenoticeof
DUI roadblocksbegivento thepublic
at large.Of course,thesurpriseof the
locationof aparticularcheckpointmay
beof greatimportanceto the effective
nessof the roadblock. However, the
courts will favorroadblocksin which
someform of advancenoticeis given
to the public, such as notifying local
mediathatthepolicewill beconducting
roadblocksat unspecifiedlocations
duringa particularnight or weekend.

3. The availability of less intrusive
methodsfor combating the problem.
This criterion is less important now
thanitwas prior to theSupremeCourt’s
decisionin theSuzcase,whichheldthat
roadblocksarenot per se unconstitu
tional. Thecourtfoundthat themeasure
of intrusion on motorists briefly
stoppedat a sobriety checkpoint is
slight.

CONSIDERATIONS REGARDING
ADMINISTRATIVE SUPERVISION

4. Thedegreeofdiscretion,if any, left
to the officer in thefield. Stopping
everyvehiclepassingthrough a given
checkpointis not unconstitutional.
However,the selectionof cars stopped
must be basedon objective, not ar
bitrarycriteria.It appearsthat arandom
methodof selectioni.e. everysecond
car,every fifth car, or every tenth car
is constitutional. In no event should
cars be stoppedwithout a pre-deter
mined methodof selectionbecausea
courtwill find this to bearbitraryand
unconstitutional.The scopeof inquiry
mustbe limited; it may not be sobroad
as to allow the police to look for any
criminal violation whatever. We
recommendthat thepurposeof the stop
be limited to only threeobjectives,for
example:

1 determiningthevalidity of each
motorist’sdriver’s license,

2 determiningproperregistration,
and

3 observingthedriver for signsof
intoxication.

5. The standardsset by superior of
ficers. The courts favor roadblocks
which aresetup under the supervision
of commandingofficersandwhich are
conductedin ahighly methodicalman
ner. Courts favor the use of carefully
definedadministrativeproceduresused
to conducttheroadblock.

6. The location designatedfor the
roadblock.

7. The time and duration of the
roadblock.It isbest thatadministrative
authoritiespolicesupervisors,in con
junction with the local prosecutorand
the local executiveauthoritiesdeter
mine the exact location,the time, and
the duration of the roadblock. The
courtsfavor roadblockswhich arelo
catedin an areain whichthecheckpoint
itself would not createa traffic hazard
tooncomingmotorists.In theeventthat
the constitutionalityof theroadblockis
laterchallengedin court,this will also
help establishthat the officers in the
field have exercised"unconstrained
discretion." Criterion 4. The courts
alsofavor administrativecontrol as to
the specific time atwhich a roadblock
will begin andwhenit will end.

SAFETY CONSIDERATIONS

8. The maintenanceof safetycondi
tions.

9. The advance warning to the in
dividualapproachingmotorist.

10. Physicalfactors surrounding the
location,type,andmethodofdural ion.

11. The degree of fear or anxiety
generatedby themodeof operation.A
judicial determinationas to whether
safetywasproperly maintainedis lar
gely a subjectivematter which will
dependuponthe individual factsand
circumstancesof the particular
roadblockin question.Nonetheless,
safetycan bestbe accomplishedwith
properplanningandby using various

FREDERIC J. COWAN
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safety devices.For example, using
emergencyvehicles with revolving
lights, other types of flashing lights,
traffic cones, traffic sawhorses,or
lighted flareswill helpkeepthecheck
pointvisible andsafe.If theroadblock
is conductedat night, it would bebest
thatthecheckpointbe locatedin awell-
lighted area. Additionally, the courts
will favor theseprecautionsin evaluat
ing whetherunnecessaryfearor anxiety
has beengeneratedby the mode of
operation.Even the politenessof in
dividual officers toward motorists
during the conduct of the roadblock
mightbeexaminedasit bearsupon the
fearcausedby the stop.

OTHER FACTORS

12. The degreeofeffectivenessof the
procedure.Although the effectiveness
of a DUI roadblock must often be
evaluatedaftertheparticularroadblock
hasbeencompleted,the U.S.Supreme
Courthasheld thatashowingthat1.5%
of all motoristswho were stoppedwere
arrestedandchargedwith DUI wasa
sufficient showing that the roadblock
was effective. The court deferredto
"politically accountableofficials" to
determine"which among reasonable
alternativelawenforcementtechniques
should be employed to deal with a
seriouspublic danger."

13. Any other relevantcircumstances
whichmightbearuponthetest.A court
will look to the particular facts and
circumstancesdescribing the in
dividual checkpoint. Extraneousfac
tors will vary and are difficult to
predict, but the courts will examine
other circumstancesor facts which
mightbearupon thecriteriaabove.

I realizethat this hasbeena lengthysum
mary; however,I believeit necessaryto
provide you with reasonablycomplete
and specific information. I hope these
criteria will be useful in your efforts to
curbthe threatof drunk driversupon the
highwaysofthe Commonwealth.Should
you desiremore detailed information,
pleasefeel freeto contactmy office.

Sincerely,

FREDERIC J. COWAN
ATFORNEYGENERAL

Millions of Americans follow a
daily routine of getting into their
car and leaving home at a certain
time and driving to a certaindesti’
nation. It’s calledgoing to work.

It is also, in the mind of six
members of the Supreme Court,
criminally suspiciousbehavior.Last
week, the court ruled that police
legally could stop and question a
motorist based on nothing more
than an anonymous tip that the
personwould leave home at a given
time and drive to a particulardesti.
nation.

In the case at hand, the tipster
also told police that the woman
driver would be in possessionof
illegal drugs;and it turnedout that
she was. But thevalidity of the tip
andthenatureof the offenseshould
be irrelevant in relation to constitu
tional rights. Unfortunately, the
courthasother ideas.

To understandthe practicalcon
sequencesof what the court is
doing, imaginethat someonewho is
mad at you, and who knows your
routine, makesan anonymouscall,
as the tipster did in this case.So
what?you say. After all, you don’t
messwith drugs.

Well, at the very least, you will
go through the hassle of being
stopped and questionedby police
on your way to work. At worst, the
tip makespolice suspiciousof you
even if they don’t find drugs.And
not eventhe most innocent citizen
can be comfortablewith being the
object of police suspicions.

The other practicaleffectof this
ruling is that imaginative law en
forcement officers who suspecta
particular personcan find ways to
manufacturean anonymoustip, ei
therbeforeor after the fact.

If the Fourth Amendmentto the
Constitution were alive and well,
Americanswould beprotectedfrom
such pranksand police abuse. An
anonymousphonecall would notbe
considered reasonablecause for
stopping and questioning anyone
the police choose. But the Fourth
Amendment,and the Fifth, are be.
coming merewords at the handsof
theSupremeCourt thesedays.

A few daysafter the tip decision,
thecourt upheld theuseof roadside
checkpointsto catch drunken driv
ers. Even though only one in 100
personsgoing through theseroad
blocks is charged with drunken
driving, the court said the greater
good justified this "slight" intrusion
on civil liberties.

It is morethan a slight intrusion
when 99 people out of 100 are
pulled over without reason. The
statistics show clearly that check
points are an ineffective way of
addressingthe very real problemof
drunkendriving. They serveonly to
make people fear the law that is
supposed to be protecting them.
Thereare bettermethodsof catch
ing drunken drivers, methods that
are both more effective and less
intrusive on the rights guaranteed
by the Constitution.
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OpposingInterstate Extradition

EXTRADITION
AND ITS HEARINGS

Interstateextradition is often seenas a
cloudy issue for attorneysand judges
alike. Extradition mattersare governed
by the FederalConstitution, Article 4
section2 andby statutoryprovision 18
U.S.C.S. section 3182. There are also
stateenactmentssuch as the Uniform
Renditionof AccusedPersonsAct, the
Uniform Extradition and RenditionAct,
and the Uniform Criminal Extradition
Act. The Uniform Criminal Extradition
Act is incorporatedin Kentucky’s
RevisedStatutes440.150to 440.420,as
well asmostotherstates’statutes.

The extradition processstarts when an
individual is arrestedin theasylumstate
andchargedwith being a fugitive from
justice’ basedon a request from the
demandingstate.The accusedmay have
a detainerplacedon him by thedemand
ing stateaswell aschargesin theasylum
state.In such a situation, the attorney
might attemptto resolvethe demanding
state’schargesthroughnegotiation. If
this fails, theaccusedmay request,pur
suant to Article III of the Interstate
Agreementon DetainersAct, Kentucky
RevisedStatute440.450,a trial on those
charges.In such a situation,theaccused
would notberesisting9tradition,rather
hewouldbe waiving it.. Extraditioncart
be opposed,however, any time limita
tions,assetforth below, will be tolledby
suchopposition.

THE ARREST

Accordingto KentuckyRevisedStatutes
hereafterK.R.S., the arrestmay take
T}{R.EE different forms: the first is by a
warrant issued by the governor of the
asylum state KY pursuantto K.R.S.
440.220, the secondis by a warrant is
suedby a judgeof theasylumstateKY
pursuantto K.R.S.440.270;andthethird
is a warrantlessarrestpursuantto K.R.S.
440.280. The statute/ordinancesection
of the uniform citation should indicate
underwhich provisionof K.R.S. the ar
restwasmade.

THE COMMITMENT

If the arrest is madepursuantto K.R.S.
440.270or 440.280,theaccusedmustbe
taken beforea judgewho, shall issuea
warrant for commitmentto the county
jail pending the issuanceof the
governor’swarrant.Thetermof commit
mentmustbeset forth in thewarrantand
mustnot exceed30 daysas established
by K.R.S. 440.290.During this time, hail
is possiblepursuantto K.R.S.440.300.

If a governor’swarrant is not obtained
within the time periodset forth by the
warrant issued for commitment, the
judge may dischargethe accusedor
recommithim for a periodnot to exceed
60 additional days in accordancewith
K.R.S. 440.310. In no event may the
accusedor hisbail be held for more thaq
90 days without a governor’s warrant.
Even after the accusedis released,he
maybe re-arrested.However,any re-ar
rest madeafter the 90 dayscanonly be
madewith a governor’swarrant.

THE GOVERNOR’S WARRANT

Oncethe governor’swarrantis obtained
theaccusedmustbe takenbeforea state
circuit or district court judgefor anex
tradition hearing.This hearingis not a
trial on the merits to determineguilt or
innocence,but servesas a meansof in
suring that probablecauseexists to
believethat thepersonwhosesurrender
is sought has committedthe crime for
whichhis extraditionis requested.SeeEr
parteNoel, 338 S.W.2d903 Ky. 1960.

The governor’s warrant establishesa
primafacie casethat the accusedis the
individual requestedby the demanding
state.In order to overcomethis, the ac
cusedmustestablishopposingevidence
which will conclusively contradict the
extraditionpapers.Alibi evidencealone
is notenough.SeeGallowayv. McCloud,
316S.W.2d125 Ky. 1958andExparte
Grabel, 248 S.W.2d 343 Ky. 1952.

If thegovernor’swarrantisnotcontested,
the judge should sign a custodyorder
releasingtheaccusedto theagentof the
demandingstate. If the agenthas not

taken custodywithin 10 days, the court
can releasethe accusedor extend the
custodyorder for another10 days.4

The extradition proceedingis stayedif
the accusedrequestsleave to file for a
petition for a writ of habeascorpuspur
suant to K.R.S. 440.250.Thejudgeshall
fix a reasonabletimeto allow theaccused
to file petition for a writ of habeas
corpus: As mentionedpreviously,once
the accusedcontests the demand, any
time limitation is tolled.6

THE PETITION FOR A
WRIT OF HABEAS CORPUS

A petition for a writ of habeascorpus
hereafterthewrit is madeup of three
parts:the first is thepetition, the second
is thememorandumof law andargument
in supportof thepetition and the third is
the affidavit in supportof the petition.
Thepetition for thewrit is a civil action
filed in thestatecircuit court againstthe
individuals who has actualcustodyof
theaccused.SeeEilersv. Carpenter,406
S.W.2d 830 Ky. 1966 and In re7Win-
burn, 320 S.W.2d622 Ky. 1959.

The petition must be filed while the
petitioner is in the asylum state. See
Lyonsv. Thomas,378 S.W.2d 799 Ky.
1964. The time for filing the petition
dependson whatthepetitioneristesting.
A petitiontesting aprocedraldefectin
thedetentionof theaccusednotfollow
ing the establishedprocedureset forth
aboveor onebasedon initial apprehen
sion9 the arrest,must be filed prior ts
the issuanceof thegovernor’swarrant.1
A petitionbasedon an inaccuratecondi
tion proof the accusedwas not in the
demandingstateon the date the crime
was committedand, therefore is not a
fugitive, or that theextraditionpapersare
not in order, etc... K.R.S. 440.180,
shouldbe brought after the issuanceof
thegovernor’swarrant,asthe governor’s
warrantis a final renditionof thosecon
ditions.

The United StatesSupremeCourt in
Michigan v. Doran, 439 U.S. 282, 289,
99 S.Ct. 530, 58 L.Ed.2d 521 1978
states:

JOHN WEST
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Oncethegovernorhasgrantedextradi
tion, a court consideringreleaseon
habeascorpuscan do no more than
decide
a whethertheextraditiondocuments

on theirfacearein order;
hwhetherthe petitioner has been

chargedwith acrimein thedemanding
state;
c whetherthepetitioneris theperson

namedin the requestfor extradition;
and
d whetherthepetitioneris a fugitive.

The court, however,cango beyond the
renditionof the governor’swarrantand
extradition papers to make such
decisions.SeeAbernathy v. Smith, 310
Ky. 170,220S.W.2d 383 Ky. 1949.If
the court grants the writ the petitioner
may, under somecircumstances,be re
arrested.

RE-ARREST

If thewrit is granted,thepetitionermust
bereleased.Thisdoesnotmeanthat the
petitionercannotbere-arrested.A re-ar
restmay bemadesolongastheprinciple
of resjudicata is notviolated.A habeas
corpusjudgmentis not resjudicataasto
issuesandfactsnot decidedor involved
in thatproceeding.Only ahabeascorpus
proceedingwhich is conclusiveuponthe
merits,andnot wherethe proceedingis
preliminaryandancillaryto a trial on the
merits, is a bar to re-arrest.SeeMorse v.
United States,267 U.S. 80,45S.Ct.209,
69 L.Ed. 522 1925. Thus, a re-arrest
followinga releasebasedon aprocedural
defectin thedetentionof the petitioneror
initial apprehensionwould seldom be
barredby theprincipleof resjudicata. A
re-arrestfollowing areleasebasedon an
inaccurateconditionmay, on the other
hand,be,parredby the principle of res
judicata.

A petitionfor a writ, pursuantto K.R.S.
440.250,testingan inaccuratecondition
within the governor’s warrant and ex
traditionpaperscanbeadeterminationof
ultimate fact and law, andnot merely
preliminaryandancillaryto a trial on the
merits.Conclusiveevidenceestablishing
that thepetitionerwasnot in thedemand
ing stateon the dateof the offenseor that
he is not the individual identified in the
extrition papers,etc. may bar a re-ar
rest. Areleasedueto amissingaffidavit
or otherrequiredpieceof evidencemis
takenlyleft out of theextraditionpapers
would,on theotherhand,not bea bar to
are-arrest.Suchareleaseisnotbasedoi
merit,butratherinformality ormistake.1

STAY AND APPEAL

If thepetition is denied, a stay pending
theappealshouldbe filed soas to revent
the petitioner’s extradition.1 See

Brewster v. Bradley, 379 S.W.2d 400
Ky. 1964. The appealmust be filed
within 30 days from the entry of the
judgment, pursuantto K.R.S. 419.130.
SeeHacker v. Commonwealth,288 Ky.
222, 155 S.W.2d867 1941 discussing
theright of appealdueto adeniedpeti
tion.

UNLAWFUL EXTRADITION

The result of an unlawful extraditionof
theaccusedhasno effecton thedemand
ing state’sability to prosecutethe ac
cused.SeeKer v. Illinois, 119 U.S. 436,
30 L.Ed. 421, 7 S.Ct. 225 1886.How
ever, the arrest and transportationof a
fugitive without the proper extradition
proceedingmay be a violation of the
fugitive’s civil rightsactonableunder42
U.S.C.S.section 1983.’ The filing of a
petitionfor thewrit maynot only procure
the releaseof the accusedbut help to
securea futureaction dueto the infringe
mentof his civil rights.

JOHN S. WEST
AssistantPublic Advocate
Pulaski / Russell/ Wayne/ McCreary/
RockcastleCounties
Somerset,Kentucky 42502
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FOOTNOTES

Black’s Law Dictionary, 6th Ed. definesa
fugitive from justice as:

a person who, having committeda
crime,fleesfromjurisdiction of court
wherecrimewascommittedor departs
from hisusualplace ofabodeandcon
cealshimselfwithinthedistrict. A per
son who, having committed or been
chargedwith crimein onestate,hasleft
itsjurisdiction andis foundwithin ter
ritory of anotherstatewhenii is sought
to subject him to criminal processof
formerstate.Kingv.Noe,244 S.C.344,
137 S.E.2d 102, 103 1964. See18
U.S.C.A.sections1073 and 1074.See
also Oakley v. Franks, 289 Ky. 605,
159 S.W.2d 415,Ky. 1942and Gray
v. Conners,285 Ky. 229, 147 S.W.2d
384, Ky. 1941.

2 See Wheeler,R. InterstateAgreementon
DetainersK.R.S. 440.450.The Advocate
Vol. 2, No. 6,p. 8-9.

The 90 daysdoesnot commencefrom the
dateof arrest,nor doesit commenceif thereis
avalid localchargein which bail wasnotmade
or a conviction; rather, it commenceson the
date theaccusedis first advisedin court. See
3lA Am Jur2d section62 andsection63
pg. 792.

Although the Kentucky Uniform Cnrninal
Extradition Act, K.R.S. 440.150 to 440.420
doesnot establishasetperiodof time for the
agentof thedemandingto takecustodyof the
accusedthe Uniform Extradition andRendi
tion Act section5-101asetsforth this time
period. Seealso35 CJ.S.Extradition section
l8pg. 444.

The accusedcannotbe releaseduntil the
habeascorpusproceedingsare completein
cluding theright toappeal.See31 A Am Jur
2d section144 pg. 854, citing Peopleexrel
Tarrantov.Babb,412111.123,105N.E.2d75
1952,cert. den.344U.S. 833,97L.F4. 648,
73 S.Ct. 411952.

6 31A Am Jur section60 pg. 79 1-792.

The petition should be filed against the
sheriffandthejailerof thecountyin whichthe
accusedis lodged.

3lA Am Jur section 64 pg. 793 citing
Struvev. Wilcox, 99 Idaho205,579P.2d. 1188
1978,cerl. den. and app. dismd. 439 U.S.
1123,59L.F4.2d84,99S.Ct. 10371978and
disapprovedon othergroundsby Michiganv.
Doran, 439U.S.282,58L.Ed.2d521,99S.Ct.
530 1978 as stated in Proctor v.Shinner
App. 104Idaho 426,659P.2d779.Seealso
33 ALR 3d 1443,1446section4.

931A Am Jursection64 pg. 793.

‘°Id. citing Cadle v. Cauthron,266 Ark. 419,
584S.W.2d61979.

33 ALR 3d 1443,1445 section3 and1446
section4.

‘ Id. at 1449sectionS.

‘ Seefootnote4 supra.

‘ 45 ALR Fed. 871.
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Your Client Needs You
at PresentenceInterviews!

THE PROBLEM: LOCKED OUT

It’s not too difficult to imagineor per
haps even recollect the following
scenario:your client hasbeenconvicted
of a drugpossessioncharge.During the
presentenceinvestigation,theprobation
officer assignedto the casedeniesyour
client’s request to haveyou with him
during thepresentenceinterview.

Whatis to bedone?Onecouldadvisethe
client to be interviewed without the
benefitof counsel.Perhapshe shouldbe
advisedto refuseto attendthe interview.
In thecasethat he is compelledto attend
an interview, perhapshe should be ad
vised not to speak with the probation
officer. Anotheroption wouldbeto insist
upon accompanyingthe client to his in
terview. This last alternative, while being
themostdemandingof attorneys,is truly
the only way to effectively represent
clients in this or like situations.

THE HERRERA-FIGUEROA
SOLUTION

The situationdescribedaboveoccurred
in United Statesv. Herrera-Figueroa,
918 F.2d 1430 9th Cir. 1990. In this
case,the Ninth Circuit held that when a
defendant requeststhe presenceof his
attorneyat a presentenceinterview, the
probation officer must honor that re
quest. In so holding, the court set out
several practical and importantreasons
why lawyers should take advantageof
this opportunity to fully representtheir
clients.

The Herrera-Figueroa case illustrates
thenecessityof anattorney’spresenceat
the presentenceinterview.. The
defendant’sprisonsentenceof 60months
in thatcasecould havebeenless than43
monthshadhis attorneybeenallowed to
attend the interview. Although he ad
mittedhis guilt to thedistrict court, Mr.
Herrera-Figueroadid not do so to the
probationofficer becausehe would not
be interviewedat all without his attorney
present.

The district courtdecidednot to "upset"
theprobationofficer’s recommendation

ofno sentencereduction,eventhoughthe
FederalSentencingGuidelines,Section
3E1.1amandatesa two-levelreduction
if there is a finding of acceptanceof
responsibility by the defendant.Id. at
1432.

Obviously,the importanceof being there
for one’s client during this pivotal stage
of theproceedingsis madeclearby such
a case.The extratimeput in by Herrera
Figueroa’slawyer to win this issueon
appeal may mean over one and a half
yearsoff the defendant’soriginal sen
tence.Additionally, becauseof this hold
ing, attorneysin theninth circuit will no
longer have to struggle for the right to
accompanytheir clients at the presen
tenceinterviews.

CONSTITUTIONAL
PROTECTIONS

Thereareseveralconstitutionalreasons
why a defendantis entitled to havehis
attorney accompanyhim to the inter
view. Somewere addressedin theher
rera-Figueroa casedirectly, and others
werecertainlyimpliedby thecourt.

The SupremeCourt has already recog
nized constitutional applicationsto the
presentenceinvestigation.SeeGardner
v. Florida, 430 U.S. 349, 97 S.Ct. 1197,
51 L.Ed.2d3931977 "[ lit is nowclear
that the sentencingprocess,aswell as the
trial itself, mustsatisfytherequirements
of the Due ProcessClause.".Seealso
Memphav. Rhay,389 U.S. 128,88S.Ct.
254,19L.Ed.2d3361967[T]heneces
sity for theaid of counselin. . . assisting
the defendantto presenthis caseas to
sentenceis apparent."

Self-Incrimination

A court’s acceptanceof a probation
report that is based in part on a
defendant’srefusal to attend a presen
tenceinterviewis tantamountto punish
ing the defendantfor not discussingin
criminating facts of his case. Thus, it
constitutesa violation of a defendant’s
fifth amendmentrights.

Although it failed to persuadetheNinth

Circuit Court of Appeals,this argument
holds merit in practice,since in some
casesan interview may cover not only
criminal actsfor which a defendanthas
alreadybeenconvicted,butalso actsfor
which hehasnotbeenconvicted.

Right to Counsel

The Herrera-Fi,gueroa Court did not
reject sixth amendmentargumentsthat
the presentenceinterview hasbecomea
"critical stage"in an accused’sproceed
ings,butpassedon that issue.Instead,the
court choseto exerciseits "supervisory
authorityovertheorderlyadministration
of justice."Id. at 1433.

However, much languagefrom the
opinion indicatesthe court’s awareness
of how very importantthis stagehasbe
come,whetheror not it hasbeendeemed
"critical" in manyjurisdictions.But see
United Statesv. Woods,907 F.2d 1540
5th Cir. 1990 expresslyholding that
theinterviewis not acritical stage.

In addition to theright to the presenceof
counselat the interview, the right to ef
fectiveassistanceof counselbecomesan
issuein a casesuchas this. If the inter
view operatesto prejudicethe defendant
in amannerthat couldhavebeenavoided
by the presenceof counsel, a serious
questionof effectivenessof assistance
presentsitself. Thisproblemis avoided
in a relatively simple way: the attorney
mustattendhisclient’spresentenceinter
view.

Kentucky Constitution

Whenraising constitutionalgroundsar
guing in favor of being allowedto fully
representher client at the presentence
interview, a lawyer should makeargu
mentsbasedon our KentuckyConstitu
tion. WhileaKentuckycourtshouldfind
federalcasessuchas lierrera-Figueroa
persuasive,the KentuckyBill of Rights
providesbothcourtsandlawyerswith an
important "extra step"in resolvingmat
tersof constitutionalimport.

Section11 of theKentuckyConstitution
is a potentiallypowerful tool in precisely
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this type of case,as well asin manyother
instances.This section encompasses
mostof the rightsof an accused,includ
ing the right to counsel,the right not to
be compelled to give evidenceagainst
oneself,the right to a speedytrial, the
right to due processof law, and other
importantprotections.

Also, Section2 of our stateconstitution
has been interpretedto act as a due
processsection,in additionto Section11,
including with respectto criminal mat
ters. See Dean v. Convnonwealth,777
S.W.2d 900Ky. 1989.

Due Process

TheNinthCircuit’s final reasonfor using
its supervisoryauthorityin this casewas
that when eachprobationofficer is al
lowed to decidewhetheror not to admit
attorneysto their client’s interviews,
defendantsare treatedunequally.Since
oneof the objectsof PSIsas a whole is
uniformity in the dispensationof
criminal justice,a muchfairer approach
is to leavethatoptionwith thedefendants
andtheir counsel.

While the Ninth Circuit did notspecifi
cally mention "due process"or "equal
protection"whendiscussingthis facet of
its analysis,it seemsapparentthat See-
Lion 11 of theKentuckyConstitutionand
the fifth and fourteenthamendmentsof
the U.S. Constitutionprovide those
protectionsof liberty inherently.

PRAGMATIC CONCERNS

Weight of’ the PSI

Due to increasingcaseloadsthroughout
thecountry, courtsmustrely ever more
heavily upon conclusionsof the proba
tion officer. Thus, "[a] singlefinding by
theprobationofficer cansignificantlyaf
fect the ultimatesentencingrange."U.S.
v. I-ferrera-Figueroa, 918 F.2d at 1434.
This is true for most state systems,in
cluding Kentucky, as well as for the
federal system. When the court must
entrust such extremepower to subor
dinates,safeguardssuchas presenceof
defensecounsel should be allowed
without exception.

Parole Possibility

Althoughits namemay imply otherwise,
thepresentenceinterview hasa largeef
fect on aspectsbeyondthe length of a
client’s sentence.Thepresentenceinves
tigation PSIhasbeendescribedas"the
most important source concerning the
facts of the crime itself," by Kentucky
ParoleBoardchairmanDr. JohnRhunda.
Rhunda,"The ParoleBoard: Issuesand
Answers," The Advocate,Vol.11, No.3
April 1989 at 39-41.

FormerParoleBoard chair Harry Roth-
gerberalso recognizedthe vital role of
thePSI in theparoleprocess:"jThe PSI]
is themain body ofinformationonwhich
the [Parole] Boardrelies in getting
factors which the court might consider
when decidingwhetheror not to probate
your client." Harry Rothgerber,Jr.,
"Parole Board ChairmanSpeaks,"The
Advocate,Vol.6, No.6Oct. 1984at 40.

Custody Status

The CorrectionsCabinet also depends
uponthepresentenceinvestigalionreport
as "primary source"of information for
determininga prisoner’scustodylevel
and classification score. "Corrections
PoliciesandProcedures,"18.6,501KAR
6:020E.This in turn helpsdetermineat
which institution the prisonerwill be lo
cated.

Giventhe largediscrepanciesin various
health, educational,and rehabilitation
programsamongKentuckypenalinstitu
tions,yourclient’s classificationshould
be very importantto you. Classification
will certainlybe importantto yourclient,
becauseit is fair to saythat theprivileges
and opportunitiesavailableto prisoners
in an institution are inversely propor
tional to its securitylevel.

Thus, the presentenceinterview will
havemuchto do with notonly a client’s
"raw" sentence,but also the actual
amounLof timehe or shewill be incar
cerated,and the client’s quality of life
during incarceration.Put more simply,
the presentenceinterview has the high
potential to shapeevery aspectof your
client’s life for manyyears.

BESIDES . .. WHY NOT?

Anotherverypersuasiveand logical ra
tionale for honoring a defendant’sre
questto haveherattorneyaccompanyher
to thepresentenceinterview is that there

is no legitimateendservedby excluding
counsel.

Thegovernment’sargumentin Herrera
Figueroawasthat "a lawyer’spresence
might adversely affect the ability of
probationofficers to obtain accuratein
formation from defendants."Herrera
Figueroa,918 F.2d at 1436.

If anything,the oppositeis true. A lawyer
is more likely thanhis clientto know that
much information about the defendant
has beengathered from other sources
during the PSI, and thus it is in the
defendant’sbest interest to be fully
honestat theinterview. "Casual,ill-con
sidered or inaccurateanswersoffered
without a full understandingofthepoten
tial consequencesmay result in a sub
stantial increasein the recommended
periodof incarceration."Id.

TAKE NO EXCUSES

An attorney’spresenceatthepresentence
interview is becomingincreasinglyin
dispensable.Theweightgivenprobation
officers’ conclusionsby courts, the
ability of relativelysmall factorsto affect
those conclusions,and the variety of
potentialsubjectscoveredin aninterview
combine to makethe defendant’sinter
view an extremelypivotal, if not "criti
cal," stagein his proceedings.

Basic fairnessdemandsthat a defendant
beaccompaniedby herlawyer,sothat the
lawyercanassistherclient in responding
honestly,fully, and without prejudicing
the defendant’sconstitutional rights.
Evenhandeddistribution of justice far
outweighsany abstractor speculativear
gumentsagainstallowing attorneysto be
presentat this stagein everycase.

MAKE NO EXCUSES

"Giventhe importanceofthepresentence
interview to the defendant,there is no
justificationfor excludingdefensecoun
sel."Id. at 1435. Nor is thereanyexcuse
for the attorneynot to attendtheseinter
views, evenif it meansa fight.

With about 90% of all criminal cases
being disposedof by way of pleas,the
PSImaybetheonly placefor an attorney
to makea meaningfuldifferencefor the
vastmajorityof his clients.

In orderforourcourtsto adopta uniform
practicesuchas that adoptedin hlerrera
Figueroa, defenseattorneysmuststrive
at every opportunityto showthat sucha
practiceis a necessityfor the effective
representationof theirclients.

HAP HOULIHAN
DPA Law Clerk
Frankfort,KY
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The Importance of a Correct PSI

In July, 1990, KRS 532.0501 was
amendedto read that the presentence
report"shallnotbe waived." Even with
this statutorymandate,mostcircuitcourt
judgesstill areallowing thedefendantto
waive the PSI report. There are many
valid reasonsfor waiving thePSI report.
However, defensecounselin discussing
thewaiverwith thedefendantshouldtake
into considerationthe collateral conse
quencesof waiving the PSI andinform
thedefendantaccordingly.

If thereportis waivedprior to sentencing,
a PSI is still preparedin thedefendant’s
absenceand sent to the prison after the
defendant arrives. This waiver could
meanthat thedefendantgets no input in
statingthefactsof thecrime, the attorney
hasno opportunity to attend a meeting
with theclient andprobationofficer, and
the probationofficer receives less than
full and accurateinformation.

As a post-convictionattorney, working
closely with Kentucky inmates,I have
seenfirst handthe problemsincurredby
inmateswith inaccurateor incomplete
PSI reports.Theprecedingarticleby Ed
ward Houlihan supportsthe idea that
defensecounsel should accompany
clients to the preparationof the PSI
report. Presently,I would estimatethat
less than5% of the criminal defensebar
hasevergonewith theclient to meetthe
probationofficer when thePSI is being
prepared.If it is impracticalor impossible
to meetwith the probationofficer, at a
minimum, it is possible to review the
contents of the PSI with the client at
sentencingand correcterroneousinfor

mation. The reasonis obvious.Oncein
carcerated,thedefendantsoonlearnsthat
his classificationandinternalmovement
within prison, as well as parole con
sideration, rests predominantly on the
contentsof thePSI report.

If thePSI is waived for theadvantageof
theclient, defensecounselshould insure
that thewaiver is only for sentencingand
not for the accuracyof thePSI prepared
after sentencing. This can be ac
complishedby meetingwith theproba
tion officer and by having any disputes
settled by the judge before the PSI is
forwardedto Corrections.

When an inmate is received into the
prisonsystem,the first stepis classifica
tion. In orderto decidewhetheran inmate
is eligible for minimum securityplace
ment, thePSI reportis reviewedto deter
mine prior offenses.If the PSI report
inaccuratelylists, for example,that the
inmate has a prior assault charge, the
residentwill bedeniedminimum security
for at leastone year.Whenthe inmateis
confrontedby the caseworkerwith this
inaccurateinformation and decidesto
questionthe contentsof the report, the
resident is only allowed to learnthe fac
tual material, the residentcannotget a
copy and review its entirety. Bush v.
Commonwealth,Ky., 740 S.W.2d 943
1987.

Assumingtheincorrectinformation does
not affectclassification,the inmatemay
not know that a problemexistsuntil he
meetstheparoleboard.Theparoleboard
relies on the PSI report as not only a

sourceof providingfactsof thecrime,hut
a sourcefor determininga prior record,
juvenileandadult. If thePSIerroneously
lists crimes the inmatedid not commit,
theonly recourseat thetime of meeting
the hoard is to inform the board of the
mistakes.This action is similar to an
admonition at trial. The taint has cc
curred, theparoleboardstill hastheer
roneousinformationin front of themand
thereis no wayto determinewhatweight
the inmate’s insistenceon correcting the
report will be given. Theboardcanrely
onthis incorrectinformationandrequire
the inmate to serve additional time or
evenserve-outthe remainderof thesen
tence. If this informationhad beencor
rectedat trial, the paroleboard would
haveneverseenit in thefirst place.

Thereobviously areadvantagesto waiv
ing the presentencereport, however,the
client needsto be informedof the disad
vantagesaswell.Thisdocumentisheavi
ly relied on oncethedefendantis incar
cerated. Assuming the resident even
learnsof themistakeon thePSI report,it
is anuphill battleto then havethe infor
mationcorrected.

In my experience,incorrectinformation
on a PSI report is not just an isolated
incidence,it happenswith greatfrequen
cy and it is somethingthat neverhas to
happenat all.

MARGUERITENEILL THOMAS
AssistantPublicAdvocate
Post-ConvictionBranch
Frankfort,KY

THE WIZARD OF ID By BrantParkerandJohnnyHart Reprintedby permission.
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Need Quick Answers or Advice?

The attorneys in the Department of
Public Advocacy will provide quick
answersandimmediateadviceaboutany
legal issueswhich may arise in your
criminal defensepractice. Due to time
restraintsthis will notbe a researchser
vice. It is merely intendedto allow you
quick accessto the wealthof knowledge
that the DPA attorneyshave acquired
overtheyears.If yourspecific issueis not
delineatedbelow,pleasefind the nearest
relevantissue, thencontact theattorney
listed.An answerto almostany question
is just a phonecall away at 502 564-
8006.

A.

AlternativeSentencing- Dave N.
Appeals,video - Tim
Appellateprocedure- Larry, Tim
Arrest,general- Ernie*
Arrest, athome- Ernie*
Arrest,probablecause- Linda, Ernie*
Arson- Mike
AttorneyFeesin indigentcases- Ed

B.

Batson - Vince
BatteredWomen Syndrome - Gary,
Steve
Belatedappeals- Allison, Tim, Barbara

C.

Caselaw,recentKY/U.S. - Linda
Collateralattacks11.42/60.02- Allison
Marguerite
Comment on silence Doyle - Larry,
Donna
Competencyto standtrial - Rodney
Confessions,Anti-SweatingAct - Marie
Confessions,involuntary - Tim
Confessions,juveniles - Kathleen,
Rebecca
Confessions,Miranda - Tim
Confessions,right to counsel- Oleh
Conspiracy- Larry
Contemptof Court - Vince
Continuance- Mike, Steve,George
Controlledsubstances- Tim, Gary
Counsel,conflict of interest - Linda,
Vince, Gary
Counsel,right to - Linda

Criminal Facilitation- Gary
Criminal Syndicate- Linda

D.

DeathPenalty- Trial - Donna, Rodney,
Oleh, Mike, Steve, George,Vince,
Rebecca,Ernie*
Death Penalty - FederalPost-Convic
tion - Randy,Kathleen,Ed
Defense,right to present- Larry
Detainers/IAD- Dave,Allison
District Court - Gary, Rebecca,Rob*
DoubleJeopardy- Larry
DUI - Gary, Mike, Rob*, George,Rebec
ca

E.

Entrapment- Gary
Ethics - Vince
Evidence,admissibility- Rodney,David
Evidence,character- Linda,David
Evidence,co-defendant’sguilt - Larry,
David
Evidence,flight/escape- Linda,David
Evidence,hearsay- Linda,David
Evidence,opinion - Larry, Rodney,
David
Evidence,othercrimes/priormisconduct
- Marie, Steve,David
Evidence,prior sexualconduct- Marie,
David
Evidence, sufficiency - Linda, Larry,
David
Evidence,tamperingwith - Vincc ,David
Ex PostFacto - Linda
Expertwitnesses,funds for - Ed,Donna,
Oleh,Steve,George,Mike
ExpertWitnessDirectory - Cris
Extradition - Allison
Extraordinary Writs - Tim, Allison,
Vince
ExtremeEmotional Disturbance- Rod
ney, Ed, Oleh
EyewitnessIdentification - Rodney,
Gary

F.

Federal HabeasCorpus - Randy,Kath
leen
FederalHabeasCorpus,cause/prejudice
- Randy,Linda

FederalHabeas Corpus,exhaustion -

Tim, Randy
FederalHabeasCorpus,hearings- Tim
Fiber evidence- Forensicevidence-

Oleh,Donna
FirearmsIssues- George
Forensicpathology- Steve

G.

GrandJury - George,Steve
Guilty pleas,constitutionalvalidity - Al
lison,Gary
Guilty pleas,withdrawal - Emic*

H.

Habeascorpus, state - Allison, Mar
guerite

I.

Impeachment-biasfinteresifhostility- Ed
Informapauperis,denialreview - Tim
Informants,confidential- Johnfl*, Jim*
Instructions,capital - Donna, Mike,
George
Informants,prison - Steve
Involuntarycommitments- Marie, John

J.

Jail Credits- Marguerite,Allisoh
Jett testimony - Julie
Juror, challengesfor cause- Oleh
Jurormisconduct- Tim
Juror testimonyre verdict - Donna,Ed
Juvenilerightsandprocedure- Rebecca,
Paul,Barbara
Juvenilewaivers - Barbara,Rebecca
Jurypanelchallenges- Donna,Oleh

K.

KCPC - Ernie*, George
Kidnappingexemption- Larry

L.

Lesserincludedoffenses,instructions -

Larry
Lineup/showup/photodisplay - Larry,
Linda
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M.

Mental retardation- Marie
‘ Miranda - Tim

Motion File - Librarian

N.

Notice of Appeal - Tim

0.

Offenses,singlevs. multiple - Marie

P.

Pardonsandcommutations- Dave
Parole- Dave,Allison, Gary, Rebecca
Peremptories,improperuseof - Tim, Ed
PFO proceedings- Rodney,Ed
Possession,what constitutes - Marie,
Dave
Post TraumaticStressDisorders- Gary,
Rebecca
Presumptions- Larry
Prior offenses/enhancement- Gary
Prisons- Dave, Allison
PrivateProsecutor- Gary
Privilege,husband/wife- Tim
Privilege,psychiatrist/patient- Marie
Prosecutorialmisconduct,argumentsto
jury - Oleh,Vince
Prosecutorialvindictiveness- Larry,
Vince

R.

RapeShieldLaw - Rodney,Allison
Records,lost - Julie
Recusal,judge - Ed,Vince
Recusal,prosecutor- Vince
Retroactivity - Randy,Vince
Records,obtaining- John M.

S.

Sanctions,Appellate- Tim, Larry, Vince
Sanctions,Trial - Ed,Ernie*, Vince
SearchandSeizure- Ernie*, Tim, Linda
Self Protection- Tim, Gary, Kathleen,
Rebecca
Sentencingalternatives- Dave Sentenc
ing, delayin - Tim
Separatetrials, co-defendants- Marie
Separatetrials, counts- Tim, Linda
SexualAbuse-legaldefense& strategies
- Vince, Gary, Mike
SexualAbuseSyndrome- Larry, Mike
Sexualoffenses,mistakeas to age- Tim
Shock Probation - Gary, Allison, Bar
bara,Rebecca
Speedytrial - Linda, Rodney,Allison
State Constitution - Rebecca,Steve,
Frank*
StateCrime Lab, useof - George

T.

Trial tactics- Gary, Allison, George
Truth in Sentencing- Kathleen,Bill,cca,
Rebecca

V.

VehicularHomicide - Larry, Gary
Venue changeof - Ed,Donna,OIeh
Vietnam Vets - Gary

w.

Waiver, counsel- Tim
Waiver, effect of mental retardation -

Marie
Waiver, jury trial - Tim
Wiretap - Linda
Witness,bias - Randy
Witness,competency- Larry
Witnesses,obtainingout-of-state- Ed,
Randy

Writs, mandamus/prohibition- Donna,
Tim, Vince, Allison

MarieAllison
DonnaBoyce
Jim Cox*
RebeccaDiloreto
JohnHalstead
FrankHeft
BarbaraHolthaus
Paul Isaacs
GaryJohnson
KathleenKallaher
ErnieLewis*
Larry Marshall
RodneyMcDaniel
SteveMirkin
Ed Monahan
JohnMurphy*
Julie Namkin
DaveNorat
Tim Riddell
RobRiley*
GeorgeSornberger
MargueriteThomas
OlehTustaniwsky
LindaWest
RandyWheeler
Mike Williams

* Seelist below.

RobRiley 502 222-7712
JohnHalstead606 236-9012Ext. 219
Jim Cox 606 679-8323
FrankHeft 502 625-3800
Ernie Lewis606 623-8413
David Niehaus502 625-3800
JohnMurphy502564-3948
Bill Mizzell 606 739-4161

KY DPA TRAINING INFO:
Tina Meadows,Secretary

Ed Monahan, Director
502 564-8006

NCDC TRAINING INFO:
912 746-4151

NLADA TRAINING INFO:
202 452-0620

ICOPA V TRAINING INFO
812 855-9325

AdvocateSurvey
Results

Only twenty-onepeople, 1% of our
readers,respondedto The Advocate
survey. They overwhelmingly said
West’sReviewwas the most useful
regular feature to them, followed by
Plain View and District Court Prac
tice. They liked serial articles on
topics.

Complaints about The Advocate
centeredon no ethica} guidance,lack
of analyticalandbroadercoverageof
topical regular features like Plain
View andSixth Circuit columns.

Most of thesurveyspretty consistent
ly ratedregularfeaturesgreat- fair.

If you missedthe survey,but would
like to provideinput, pleasewrite to
us.

CRIS BROWN

Race in Kentucky

Number Percent

DPA Employees

White 161 96.4%
Black 6 3.6%

DPA Attorneys

White 68 97.1%
Black 2 2.9%

StateEmployees

White 31,667 92.3%
Black 2,638 7.7%

Kentucky Population

White 3,379,006 92.9%
Black 281,771 7.1%

See calendar on inside back
cover for dates,times and loca
tion of future training.
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ASK CORRECTIONS
Sentencingin Kentucky

SECTiON13,
KENTUCKY CONSTITUTION
No personshall, for the sameof
fense,be twice put in jeopardy of
his life or limb, nor shall any
man ‘S propertybetakenorapplied
to public use without the consent
ofhLf representatives,and without
just compensationbeing pre
viouslymadeto him.

TO CORRECTIONS:

My clientwould like to beconsideredfor
early paroleto the IntensiveSupervision
ProgramISP.What is the criteria for
eligibility, andhow doesmy client apply
for thisprogram?

TO READER:

The eligibility criteria for early parole
considerationto the Intensive Super
vision Programarcasfollows:

1Candidatesmusthaveahomeplace
mentin a sitelocation.
2 Candidatesmustbe within eighteen
monthsof their paroleeligibility date.
Personswho havebeengiven aserve-
out or defermentby the ParoleBoard
arenoteligible.
3 Candidatescannot have any out
standingstatutory good time loss for
major violationsless than oneyearold.
4 Candidatesmust not have an out
standingdetainer.
5 Candidatesserving sentencesfor the
following offenses shall not be con
sideredfor earlyparoleto ISP:

aRape- Any Degreeof AttemptedRape
b Sodomy - Any Degreeor SexualAbuse I
c Escapeor AttemptedEscape- within the

last 12 months
d Robbery1St Degree
eAssault1st Degree
I Murder
gPersistentFelonyOffender1St Degree

Any inmatein theKentuckysystemmay
apply for earlyparole to the Intensive
SupervisionProgramby writing aletter
to:

Ms. Hazel M. Combs
Room514
State OfficeBuilding
Frankfort, Kentucky40601

Any inmate that applies for ISP and is
turned down by the ParoleBoard may
re-applyin ninemonthsby writing to the
aboveaddress.

TO CORRECTIONS:

Whatwould beexpectedfrom my client

if acceptedto the IntensiveSupervision
Program?

TO READER:

1 Oneoffice contactper weekwith
officer.
2 Onehome visit eachweek with the
paroleofficer.Twoof thesehomevisits
permonthwill be duringcurfewhours
whicharebetweenIO:OOp.m. and6:00
a.m.
3 Theofficerwill maketwo additional
contactspermonthwhichmay include,
contact in the home, community, or
family. Also the officer may chose
verification of attendanceon com
munityprogramssuchasdrug,alcohol,
vocationaleducation, or sex offender
treatment.
4 Record checks will be conducted
weekly.
5 Employmentverification shall be
weekly. Unemployedclientsmustpro
videdocumentationregardingemploy
ment search.

Travel permitsarenotconsideredwithin
the first four monthsof intensivesuper
vision unless conditionswarrant such;
then it mustbe approvedby the District
Supervisor.

TO CORRECTIONS:

How long will my client remain in this
status?

TO READER:

No client shall be releasedto regular
supervisionprior to twelve months on
Intensive Supervisionwho is un
employed.

Noclient shallexceedtwelve monthson
IntensiveSupervisionwithout prior ap
proval of the Supervisorand the Assis
tant Director.

Informationfor this articlewasprovided
by Ms. HazelCombs,AssistantDirector,
Division of Probation& Parole,Depart
ment of Community Servicesand
Facilities.

This regularAdvocazecolumnresponds
to questionsabout calculationof sen
tencesin criminal cases.Karen DeFew
is the Correctionscabinet’s Offender
RecordsAdministrator. For sentence
questionsnot yet addressedin this
column,call KarenDeFew,502564-
2433 or Dave Norat, 502 564-8006.
Sendquestionsfor thiscolumn to Dave
Norat, DPA, 1264 Louisville Road,
Frankfort,KY 40601.
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BOOKREVIEW
YourChild’sSelf-Esteem
Dorothy Corkille Briggs
A DoubledayDolphinBook
$10.95softbound

This book wasrecommendedby Brock
Mehler of the Capital CaseResource
Centerof Tennesseeas a tool to under
standingon a basiclevel thebehaviorof
peoplewho commit capital crimes an
dhow they got to be who they are.While
I wasslightly skepticalasto how a"baby
book" could accomplish this, Dorothy
Corkille Briggs’ introductionmakesher
book’svalueto thosein thecriminaljus
tice systemclear.

Her premiseis that neurosisandother
psychologicaldisordersaresorampantin
our culture that it is likely that only a
small minority of people are free from
any symptomsof mentalillness. Briggs’
theory is that the "inner turmoil" and
"unhealthydefenses"that burdenpeople
donot suddenlyspring up in adulthood,
butare theproduct of a glaringcultural

" oversight- notputting a concertedeffort
into training people to parent. While
theseconceptsare not surprising, it is
startling that Briggs first wrote this in
1970. Theworld certainlyhasbecomeno
more ordered,saneor securein the last
twenty years and while classesin
preparationfor giving birth andcaring
for the baby’sneedsproliferate,notmany
existfor howto carefor his/heremotional
needs.According to Briggs, no matter
how well-intentioned and committed
parents are, without a cohesive
framework and specific knowledge to
help achievetheir goal of a happy,well
adjusted child, they are liable to make
unintentional yet damagingmistakes
when faced with specific issues of
parenting.

Briggs’ prescription for how to raise
childrenwho arementally andemotion
ally healthy is to concentrateon estab
lishinghighself-esteem.Briggsfeelsit is
a lackofself-esteemthat makeschildren
vulnerable to delinquencyand crime,
substanceabuse,droppingoutof school,
destructivepersonalrelationships,etc.,
as adults.

High self-esteem,or a person’sover-all
judgmentof herself, is basedon two
centralconvictions:

1 "I am lovable - I matter and have

valuebecauseI exist", and
2 "1 am worthwhile - I canhandle
myselfandmy environmentwith com
petence.I know I have somethingto
offer others."

Part I, the Phenomenonof the Mirrors,
establishedthat children learn to sec
themselvesas they are reflectedby the
words, body language,attitudesand
judgmentsof the important people in
their lives. They then judge themselves
as they seethemselves,and they match
their behaviorto their self-image.there
fore, if the overall reflections a child
receivesarepositive, thechild will have
high self-esteem.this high self-esteem
will give hertheconfidence,courageand
energyto masterthetasksshefacesin her
life, becauseshe expectsto succeed.
High self-esteemwill also lead to suc
cessful relationshipswith otherswhich
will makepersonalhappinessmorelike
ly. Children who feel inadequateoften
compensateby erectingunhealthydefen
ses, submitting or withdrawing. This
results in negativebehaviorsas an adult
which make it less likely they will be
happyandfulfilled.

Briggs counselsparentson how to pro
vide a positivemirror for their children.
Shecautionsparentsto realizethat often
theysetupexpectationsfor theirchildren
basedon their own cultural value, un
finishedbusinessin their own upbring
ing, standardsborrowedgenerallyfrom
ourown familiesandqualitiesor things
that we hunger for currently as adults.
When expectationsthat may conflict
with thechild’s natureareforcedonhim,
insteadofqucstioningtheexpectation,he
questionshis own adequacy.For ex
ample,parentswhoregretnot being able
to attendcollegemay put a premium on
educationandexpecttheir child to get all
"A’s", regardlessof whetherthe child
can reasonablyattain that goal. To the
child, he is a failure if hedoesnotget all
"A’s", evenif he is workingas hardashe
can.

Ratherthan doing away totally with ex
pectations,Briggssuggestssettingrealis
tic expectationsbasedon the stageof
developmentthe child is in, the child’s

uniquepersonalityandinterests,alertob
servationsof how that particularchild is
handlingeachstageof developmentand
asensitivityto pastandpresentpressures.
For instance,it is unrealisticto expectno
regressivebehaviorfrom a toddlerdeal
ing with a new sibling.

In Part II, The Climateof Love, Briggs
says that to feel loved, a child needs
genuine encounterwith parentsand
psychologicalsafety.Genuineencounter
is simply focusingattentionon thechild.
While constantencounteris all but im
possible becauseof hectic schedules,
children needat least periodic focused
attention so they can toleratethe times
whenparentscannot be "all there" for
them.

Briggs setsout six basic ingredientsfor
psychologicalsafety, trust themostim
portantbasic ingredient,non-judgment,
being cherished,"owning" feelings,em
pathyanduniquegrowing.A majorprac
tical themeof Briggs’ book is separating
judgmentsabout a child’s actsfrom her
worth asaperson.Briggsproposestrying
to addressnegativebehaviorwith "I"
reactionsrather than "you" judgments.
Forexample,insteadof saying,"You’re
impossible!",a parentcouldsay,"I can’t
stand all of this bickering!" "You’re
thoughtless!"translatesinto "1 don’t
want to pick up afteryou!" This allowsa
parentto behonestaboutstrongfeelings,
yetdoesnotdestroyachild’s self-esteem.
Remembering"you" reactionsprovides
a healthyandeasy-to-rememberway to
deal with your child when things are
tense.

OneimportantaspecLof herbook is that
although Briggs advises parentson a
numberof differentways of relating to
their children, she is fairly realisticand
non-judgmentalherself,counselingthat
no onecanpracticeall thesemethodsall
the time. The point is to createan en
vironmentwherethechild’s self-esteem
is generally fostered rather than
diminished.

In orderto feel worthwhile, achild must

[CONTINUED ON NEXT PAGEI

KATHLEEN KALLAHAR
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[BOOK REVIEW continued]

attaincompetenceateachdevelopmentaltask.
Briggs takesparentson a"journey of sell" so
thatknowledgeof whateachchild is facingat
eachdevelopmentalstagecan lead to greater
understandingand realistic expectations.
Bnggs detailsthat journeysof selfof thefirst
six years,themiddle yearsandadolescence.

The restof thebook dealswith negativefeel
ing, suchasangerandjealousy,mentalgrowth
and sex. Shealso advocatesasystemof dis
cipline that rejectscorporal punishmentand
encouragessharingpowerwheneverpossible,
i.e.,problemsolvinginvolving thewholefami
ly settingrulesandconsequenceswhich meet
the needsof all involved.

Apart from its interestto parents,this book
does show the effect of different ways of
parentingon a child’s self-worth. It is en
lightening to see, in a concreteway, how
certainmethodsofparentingcandestroyself-
esteemand setup the kinds of destructive
behaviorsin which manyof our clients have
engaged.This bookillustratesthelink between
how a child is raisedand why he behavesa
certainway as an unhappyadult. It also en
couragesparentsandchildren alike that it is
not too late to changethe way they relate to
eachotherif they want to put in theeffort. In
otherwords,thereis hopefor adifferent, better
future basedon self-respectandinner peace
andhappiness.

KATHLEEN KALLAHER
AssistantDirector
ResourceCenter
Frankfort,KY
502 564-3948

An opinion issuedbythe LegalEthics Commit-
tee of the Indiana StateBar Association. See
caveatbelow,

The opinionsof theLegalEthicsCommitteeof
the IndianaState Bar Associationare issued
solely for the education of those requesting
opinions and the general public. The
committee’s opinions are based solely upon
hypothetical facts related to the Committee.
Theopinions areadvisory only. The opinions
have no forceof law,

resentationunderSection7 of thisChapter,
the Court shall requirepaymentof by the
personor theperson’sparent,if theperson
is a child allegedtobe a delinquentchild,
of the following costs in addition to other
costsassessedagainsttheperson:

I Reasonableattorney’sfees,if an attor-
ney has beenappointedfor thepersonby
the Court.
2 Costsincurredby thecountyasa result
of Court-appointedlegal servicesrendered
to theperson.

not representa client if the representationof
that client may be materially limited by the
lawyer’s responsibilitiesto anotherclient or to
athird personor by thelawyer’sown interests.

While therequestfor opinion doesnotdescribe
the particular context in which the public
defenderassignedto thecase,or anotherstaff
public defender,might petition the court for
reimbursementof fees,it seemslikely that any
information the public defender’soffice may
haveasto the financial ability of thedefendant

OPINION NO. 2 of t990

The Committeehasbeenrequestedto offer an

bTheclerkof theCourt shalldepositcosts
collectedunderthis Section into the sup-
plemental Public DefenderServiceFund
establishedunderSection1 of this Chapter.

would have been obtainedduring the repre
sentasionof the client. It is further presumed
that the motivation for a public defenderto
makesuch a requestis to provide fundsfor the

opinion as to whetherit is appropriatefor a
public defenderto petition the court for fee
reimbursementpursuantto P.L. 284-1989l.C.
33-9-11.5-6. This provisionreads:

The simpleanswerto this inquiry would bethat
it appearsthat it wouldneverbe appropriate
for thepublic defenderto petition thecourt to
makethisfinding.

operation of the public defenders office in
subsequent,unrelatedmatters.

An attorney’s requestthat a client makereim
bursementis clearly detrimental to the client

Paymentof costs. and is a breach of the loyalty owed by the

a If at any stageof a prosecutionfor a
felony or a misdemeanorthe Court makes
a finding of ability to pay thecostsof rep-

Rule 1.6providesthata lawyer"shallnot reveal
informationrelatingto representationof a client
unlesstheclient consentsafter

consultation

FurtheT,Rule 1.7bprovidesthata lawyershall

attorney. That the attorney’s office would
benefitbythedisclosureoperatesas on incen
tivefor thebreachandis an aggravatingfactor.
Emphasisadded.

-_____________

Bill Mizell
Publicdefenderhasearnedrespect
of peersby doinga toughjob well

In many ways, serving as
public defender is a thank
less job. Your case load is
heavy: all your clients are
poor: many are poorly ed
ucated: some are un
cooperative in helping you
preparea defense;if you are
a good lawyer, you can earn
much more money in private
practice.

But none of these draw
backs has kept Bill Mizell
from doing a superbjob as
Boyd County’s public de
fender. In fact, Mizell is so
good in thecourtroomthat in
an informal poll of 20 local
attorneys, Mizell was men
tioned most often as the per
son other lawyers would like
to have represent them if
they were charged with a
crime.

The poll’s results should
not be surprising to anyone
who has seen Mizell in ac
tion. The public defender
always comes to court well
prepared, is unrelenting in
his questioningof witnesses,
and uses his knowledge of
courtroomproceedingsto his
clients’ advantage.

The U.S. Supreme Court

I

decisionthat led to the crea
tion of the position of public
defender said everyone
chargedwith a felony hadthe
right to competentlegal rep
resentation regardlessof
their ability to pay for those
services. For indigent de
fendants in Boyd County,
Mizell fulfills well the high
court’s directive.

The Ethics of Fee Reimbursement
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