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The right to counselmay be this
country’s most important in
dividual liberty. In an adversary
criminaljusticesystem,counselfor
theaccusedis essentialif thereis to
be a fair fight if thereis to be an
advocatefor all of the other con
stitutionally guaranteedindividual
liberties.DoWe appreciatethe fun
damentalimportanceof therightto
counsel, or do we take it for
granted?Do we view thosewomen
andmen whoarecriminaldefense
attorneysandpublic defendersas
criticalto theviability of our Bill of
Rights? They are our true
PATRIOTS!

Patapatriot on theback, for fight
ing to make our Kentucky and
United StatesBill of Rights real
guaranteesfor thosefacing the loss
of themostpreciouscommodityon
themarkettoday-our liberty. Judge
Johnstonedoesjust that in his 6th
Amendmentarticle. -ECM
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THE ADVOCATE FEATURES
VINCE APRILE:A Liberty Litigator

J.VincentAprile II, is apublicdefender’s
public defender.Currently the General
Counselfor DPA, Vince hasbeenwith
theagencyfor over 17 years.During his
tenurewith the Department,Vince has
servedas theDepartment’sinitial Direc
tor of the AppellateBranchand its first
Directorof ProfessionalDevelopment.

Vince was born and raised in a middle
classfamily in Louisville, Kentucky. His
father,who onceaspiredto bea lawyer,
managedretail shoestores.Aprile knew
he wante4to be a lawyer as far backas
elementaryschool. He had as a role
model an uncle, his non-Italian god
father, who practicedlaw in Louisville.
Vince was electedto serve in the 8th
grade as the school-wideprosecutor
whosetaskwasto try gradeschooldefen
dantsfor minor schoolinfractionsbefore
jurorsof theirpeers.His adversarieswere
court-appointed counsel and
classmateswho volunteeredtheir ser
vices to hapless defendants. Vince has
spenthisentireprofessionallife trying to
undothis earlymistake.

Vmce’sinvolvementwith advocacyand
oral argumentcoloredhis entire educa
tional experience.Vince, who debated
for 4 yearsin high school,attendedBel
larmine College on a debatingscholar
ship andearnedextraincomeby coach
inghighschoolandcollegedebateteams.
Hisskill asanintercollegiatedebaterwas
onefactor that enabledhim to earn a
scholarshipto theU of L’s Law School,
from whichhegraduatedin 1968.

This wastheheightof the Vietnamcon
flict andthemilitary draftawaitedthose
who completedgraduateschool. Vince
enteredtheArmy asanenlistedmanand,
9 monthslater, was granteda commis
sion in the JudgeAdvocate General’s
Corps,themilitary’s legalbranch.

CaptainAprile spent13 monthsin South
Korea in the Army’s largest general
court-martialjurisdiction, primarily asa
trial defensecounselin seriousfelony
cases.It wasin this milieu thathelearned
how a criminal defenselawyer, "even
onepaidby thesameemployerwho paid
theprosecutor,couldmake a difference

for a client who was without resources
andcommunity support,simply by out-
preparing,out-thinking,andout-working
opposingcounsel."

With his stint in Koreacompleted,Vince
requestedand obtained transfer to the
DefenseAppellate Division in Falls
Church, Virginia where he served for
almost threeyearsas appellatedefense
counselfor personsconvictedby Army
courts-martialall overthe world. As an
appellate advocate, Vince practiced
beforeboth the Army Court of Military
Review a military intermediatecourt
and the Court of Military Appeals a
civilian high court. From his vantage
point asappellatecounsel,Vince learned
quickly thata trial lawyerhadto address
"threeseparateaudiences- thejudge, the
jury, andthe appellatecourts" - to pro
vide "quality representationand to en
hancethe client’s opportunity for relief
at everyjuncture"in thecriminal justice
system.While serving there,Vince ob
taineda Mastersof Law Degree in
Criminal Law, Psychiatry,andCriminol
ogy from the George Washington
UniversityNationalLawCenterin 1973.

At this point Aprile returnedto Kentucky
to work for the newly createdDepart
ment of Public Advocacy, which had
only five full-time lawyersat the time.
Seventeenand one-half years later,
Aprile, who describestheDepartmentas
"afull servicebank" becauseit provides
trial, appellate,and post-convictionser
vices in state and federal courts to in
digentdefendantsin Kentucky,hasmade
publicdefenderwork his career.

Vince hasarguedfour casesin theUnited
States SupremeCourt - Hayes v. Bor
denkircher 1978, Taylor v. Kentucky
1978, Rawlings v. Kentucky 1980,
andGrffin v. Kentucky1987,winning
two - Taylor andGrffin.

As a public defender,Vince hasrepre
sentedhundredsof indigent persons
chargedwith seriouscrimes at trial or
appeal,and in post-convictionactionsin
both stateandfederalcourtsincluding a
numberof deathpenaltycases.In 1989
Aprile negotiated"life or less"sentences

for capital defendantsin two separate
casesafterpre-trialingthecasesfor three
yearsandtwo yearsrespectively.In dis
cussing his death penalty work, Aprile
says,"I don’t representcapital clients
becauseI am an abolitionist; I represent
them becauseI am a criminal defense
lawyer."Although personallyopposedto
thedeathpenaltyon avarietyof grounds,
Vince views"society’s ultimatepunish
ment as the criminal justice system’sul
timateinjustice which, by its presencein
ajurisdiction, both offendsandchallen
gesacriminal defenselawyer to employ
heror his skills andexperienceto abort
in individual casesthe government’s
resort to themostperverse,arbitraryand
uncivilizedform of justice,which allows
factors not relevantto the crime or the
defendantto decidewhetheran accused
lives or dies."

Vince believes that criminal defense
lawyers"representpeople,not causes,"
andthey "should light for relief for each
client, not to make good law for future
clients." According to Vince, "if you
want to make law as acriminal defense
lawyer, participatein local andnational
organizationsthat are seekingsystemic
changesthrough legislation, rule chan
ges, and amicus briefs." In this spirit,
Vincehasbeenactivein criminaldefense
organizationsat both thestateandnation
al level. He wasacharterboardmember
of theKACDL; andis servinghis second
stint asa Director of theNationalLegal
Aid and Defender Association
NLADA. He alsowason the Boardof
Directorsof NACDL.

VINCE APRILE

The best way I can describe Vince
Aprile is "an advocate." First and
foremost,Vince is always theagressive
"voice" for his clients andhis causes,
not just as a spokesperson,but as an
advisor.TheDepartmentof Public Ad
vocacy and his clients have been for
tunate to haveVince committedto their
casesfor nearly 18 years. I am glad to
havetheopportunityto havehim asmy
colleague.

PAUL F. ISAACS,
PUBLIC ADVOCATE
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Besides being an active practitioner,
Vince hasdevoteda considerableportion
of his careerto teachingandcounselling
both lawyers and law students.From
1975 - 1983 hewas anadjunctprofessor
of law at theU of L’s Law School,teach
ing courseson written advocacyand the
theory andpracticeof criminal defense.
Since1982 hehasbeenon the facultyof
theNationalCriminal DefenseCollegein
Macon,Georgia.He is afrequentspeaker
at continuing legal educationprograms
bothin Kentuckyandacrossthe country.

Not only has Vince taught from the
podium, but also by example. Many
presentand former Kentucky public
defendershavebenefittedfromhismodel
of representingindigentswith creative,
aggressiveadvocacy. For at least 10
yearsVince hasserved as an informal
ethics advisor to criminal defenselaw
yersin his own jurisdiction andthrough
out the nation. As a result of his ethics
lectures,he is frequently called by
criminal law practitioners, both public
and private, for advice *on ethical
problemstheyareencountering.Vince is
a member of the NACDL Ethics Ad
visory Committee.

In 1988 Aprile was appointedby Chief
JusticeWilliam H. Rehnquistasthe only
practicing criminal defenselawyer to
serveon the 15-memberFederalCourts
StudyCommittee.Thisprestigiousgroup
included 4 membersof Congress,5
federal judges, 1 state supremecourt
judge,anda formerABA president.

Vince believes"this noble experiment
we call democracy is endangered by the
public’s lack of understandingof the
Constitution and the Bill of Rights.
Peoplesimply don’t know or appreciate
the function or importanceof the
criminal defenselawyer in bringing the
protectionsof the Constitution to life."
Vince attributes this ignorance to "a
failure of oureducationsystemwhich for
yearshasneglectedthevaluesof freedom
enshrinedin the Constitution." "Instead
theseconstitutionalguaranteesare
viewedby thepublicatlargeasloopholes
throughwhich theguilty escape,"Vince
comments.

"As criminal defenselawyers, our
greatestchallengemay be theeducation
of the public to our role in ensuringfair
nessandjusticebetweenthegovernment
andthoseit choosesto accuseandpunish.
We must take the time to speak to stu
dents,to civic organizations,andto any
citizenswho will listen. Througheduca
tion, wecartchangepeople’smisconcep
tions." "In the climate of public opinion
and community fear in which today’s
criminal defenselawyermust operate,"
Vince suggeststhat "evenClarenceDar
row wouldhave a tough time, but Darrow

Giving the Client All You Have

Vince’spowersof persuasion,theinexorable,andofteninevitableweightof hisreasoning
andhis measuredpresentations,undoubtablyarethe first hallmarks that cometo mind
when I think of who andwhat Vince is. Attorneys from all acrossthecountry consult
Vmce for preciselythat. His at onceintutitive andfinely honedsenseof theessenceof
defenserepresentation,in tandemwith his evergrowingexperienceandknowledge,not
only makehim a national treasureandexplainhis unflaggingcommitmentto our work,
but accountfor theenduranceof his opinionson ethical behaviorfor criminal defense
attorneys.

I perhapsheardthis passionmostclearly when I conductedan oral history interview of
Vince for theNational EqualJisticeLibrary in July of this year.In commentingon what
gavehim themostjoy in this Work, Vince said it wasnot theextremehigh of winning
even the most important cases-rather it was in your client knowing you gave it
everythingyou had-everythingelsetakescareof itself.

Frequentlywe arenot aware of the value of a treasurewhen it’s our own, I hope this
affirms to all of you, the value the national defense community places’ in Vince.
Intelligence,reasonandpassionrolled into a measuredcadencecan be lethal.I’m glad
hë’ with meandnot agin’ me.

JAMES R. NEUHARD, Director
MichiganAppellateDefenderOffice
1200 6th Ave.
Detroit,Michigan 48226-2419
313 256-2814

would bestriving both in andout of court
to vindicateboth his client andtheCon- THE LITIGATOR’S TOAST
stitution, despitetheodds."

May thejury always find for you and the

It is appropriateduring this 200th Art- appellatecourts always grant you relief -

niversary of our Bill of Rights to hold exceptwhen you arc litigating againstmc.

Vince out as a model liberty litigator. VinceAprile
circa 1991

Aprile Appointed to the Federal Defender Study Committee

By letter dated July 5, 1991 theChief Justiceof the United StatesSupremeCourt, William H.
Rehnqulst,appointedJ. Vincent Aprile II, GeneralCounsel,Departmentof Public Advocacy,as
a memberof thenine-personCommitteeto study the FederalDefenderprogram - a Committeeof
theJudicial Conferenceof theUnited States.This special Committeeis mandatedby Congressto
study,assess,andreport on theFederalDefenderProgramundertheCriminal JusticeAct of 1964
asamended.

The specialcommitteehas9 members.FederalJudgeEdwardC. l’rado of the Westemlistrict of
Texashasagreedto chairthecommittee,hi addition to ChairpersonPradoandMr. Aprile, Committee
membersincludeoneotherfederaldistrict courtjudge, a federalmagistratejudge,2 federalpublic
defenders,2 private practitioners,and a law professor.

In additionto ChairpersonPradoandMr. Aprile, membersof theCommitteeincludeFederalDistrict
Court JudgeGeorgeH. Revercombfrom Washington,D.C.; FederalMagistrateJudgeRonald N.
Boyce from Salt Laice City, Utah; two federal public defenders,Judy Clarke from San Diego,
Califomia and ThomasW. Hillier, II, from Seattle,Washington;ProfessorRobinson0. Everett,
Duke University, Durham,NC.; two private practitioners,RobertAltman of Atlanta,George,and
EdwardDennisof Philadelphia,Pennsylvania.

According to the federal legislation creating the special committee,the Judicial Conferenceis
required to transmit to the Committeeson the Judiciary of both the Senateand the houseof
Representativesa report on theresultsof thestudy no later than March31, 1992.

.,TheCriminal JusticeAct providesfortwo kindsof public defenderoffices to servethe federalcourts.
A federaldistrict is not obliged to haveeither.Neitherof thefederaldistrict courtsifl Kentucky now
havea federalpublic defenderprogram.Federaldistrict courtsmay providein their criminaljustice
actplansfor afederalpublic defenderorgamzation.In thatsystemthefederalcourt of appealsselects
the federal public defender,who, along with the office’s other staff, are federal govemment
employees,supportedby thefederal judicial budget.Altematively,federal districtsmay he served
by a communitydefenderorganization.In this model the headof theoffice is typically selectedby

thegoveming boardor commission of thegroup authorizedby the plan to provide representation.
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SOME BICENTENNIAL OBSERVATIONS ON THE SIXTH

AMENDMENT RIGHT TO COUNSEL

A bill of rights is what thepeopleare en
titled to against every governmenton
earth....

ThomasJefferson

Politicizing criminal issuesin the name
of "law andorder" is a fact of modern
Americanlife. A dangeroussideeffectof
this "law andorder"movementis acor
respondingdecline in the importance
society placeson the Bill of Rights and
on thelawyerswho protectthoserights.

As wecelebratethe200th anniversaryof
our Bill of Rightson December15,1991,
it is importantto considertherisk that the
Bill ofRighismaybecomeemptyrhetoric
subordinateto the taskof fighting crime.
Openandfrankdiscussionsof theBill of
Rightsduring this bicentennialyearwill
raise complex and controversialissues
and hopefully elevateits importancein
our nation. While each Amendment is
significant, this article is limited to the
Sixth Amendmentright to counselin the
belief that it is the conduit for preserva
tion of other guaranteesaffordedby the
Bill ofRights.

TheSixth Amendmentprovides:

In all criminal prosecutions,the ac
cusedshall enjoy the right to a speedy
andpublic trial, by an impartialjury of
the stateanddistrict wherein thecrime
shall havebeencommitted.. . and to
beinformedof thenatureandcausesof
the accusation;to be confrontedwith
thewitnessesagainsthim;to havecom
pulsoryprocessfor obtainingwitnesses
in his favor, andto havethe assistance
of counselfor his defense.

The rights to equaljustice,judicial fair
ness and protectionfrom arbitrary
governmentalactionswhichserveas the
foundation for the Sixth Amendment
havest?od,at leastin theory,for over700
years. The right to counselarose as a
componentof the conceptof equaljus
tice.At commonlaw,thosechargedwith
misdemeanorswere provided counsel
while thoseaccusedof felonies, treason
or other seriouscrim2eshad no right to
legal representation. This procedure

was basedon the premisethat a judge
would insurea fair andimpartial trial and
theassumptionthat theCrownwouldnot
chargean individualwih aseriouscrime
if he had a defense. The American
colonistsrejectedtheselimitations ‘

and
thusiheSixthAmendmentwas adopted
to provide the right of counsel to all
criminaldefendants.

Today, the law recognizesthat the Con
stitutional right of counsel attachesin
bothstateand federal criminal proceed
ings. While the Sixth Amendmenthas
alwaysattachedto federalcriminalcases,
the historyofits extensionto stateactions
revealsa laboriouscourse.

Theapplicationof theright to counselin
statecriminal proceedingswas initi6ally
addressedin Powell v. Alabama. In
Powell, nine minority defendantswere
chargedwith therapeof two whitegirls
in rural Alabama.This wasa capitalof
fense.Althoughthe trial courtappointed
all 18 membersof the Scottsville bar to
appearfor thedefendantsat arraignment,
on the morning of trial, no specific
defenseattorneyshadbeenassigned.At
thebeginningof trial, thejudgerequested
legal assistancefor the defendantsbut
statedthat no lawyerwould berequired
to appear.With this "appointment,"the
trial wasconductedandeachof the nine
blackmen sentencedto death.

The convictions were appealed to the
UnitedStatesSupremeCourt.TheCourt,
over 140 years after ratification of the
Bill of Rights,held that dueprocessof
law under the FourteenthAmendment
necessarilyincludestheright to counsel
at eachandeverystageof acapitalcase.
Speakingfor theCourt, JusticeSuther
land, stated:

EWle areunder the opinionthat. . . the
necessityof counselwas so vital and
imperativethat the failure of the trial
cobri’to makean effectiveappointment
of counselwas likewiseadenialof due
processwithin the meaningof theFour
teenth Amendment . . . in a capital
case..,it is thedutyof thecourt,whether
requestedor not, to assigncounsel for
him as a necessaryrequisite of due

processof law; and that duty is not
dischargedby an assignmentat such
time or under suchcircumstancesas to
precludethe giving of effective aid
thepreparationandtrial of thecase.

For seven yearsfollowing Powell, the
right to counselin statecourtcases,other
than thoseinvolving the death penalty,
continuedto plow it arow of uncertainty.
In Beltsv. Brady, theCourt adopteda
"fundamentalfairness"test to determine
whethera statecourt’s failure to appoint
counselfor indigentdefendantsin non-
capital caseswas violative of due
process.Theuncertaintylingered.

Public defendersarethemodern
patriots carryingthetorchwhich

the foundersIgnited 200 years
ago.

During the next twenty years,hundreds
of non-capital casesagainst indigent
defendantspassedthrough the state
courts. In somecaseslawyerswere ap
pointed,in othersthey werenot.Finally,
in 1963, theCourt againconsideredthe
applicability of the Sixth Amendment
right to counsel in statecourt proeed
ings. In Gideon v. Wainwright, the
Courtexaminedthepro se habeaspeti
tion of ClarenceEarl Gideon. Gideon
wasa small time gamblerwho hadbeen
tried andconvictedfor theft. In his hand
written petition, Gideonarguedthat the
Constitutionguaranteedanattorneyto all
criminal defendants.The Court agreed
with him holding that due processre
quires the appointment of counsel for
criminal defendantsin all state and
federal felony cases.As JusticeHugo
Black so eloquentlysaid:

[Rjeasonand reflection require us to
recognizethat in oursystemof criminal
justice, any personhaled into court,
who is too poor to hirea lawyer,cannot
be assuredafair trial unlesscounselis
providedfor him. This seemsto us to
beanobvioustruth.Governments,both
stateandfederal, quite properly spend
vast sums of money to establish
machineryto try defendantsaccusedof

t

+

t

+

+
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crime. Lawyers to prosecuteare
everywheredeemedessentialtoprotect
the public’s interestin orderlysociety.
Similarly, there are few defendants
chargedwith crime, few indeed,who
fail to hire thebestlawyerstheycanget
to prepareandpresenttheir defenses.
That governmenthires lawyers to
prosecuteanddefendantswhohavethe
money hire lawyersto defend arethe
strongestindicationsof thewidespread
belief that lawyers in crimiil courts
arenecessities,not luxuries.

Gideonsettledtheuncertaintyby recog
nizing that thecriminally accusedhavea
Constitutional right to legal representa
tion in statecourt felonyproceedings.

While the original Amendment man
dated the right to counselin criminal
proceedings,it took 180yearsto etchthis
principle into mainstreamConstitutional
thought. This sluggish developmentis
attributableto thelack of concernfrom
thosein oursocietywho control thepace
at which ideological,proceduralandto
someextentlegal conceptsdevelop.For
theaffluent, liberty, dignity andtheright
of legal representationis lessdependent
upon aConstitutionalguarantee.Unfor
tunately, theresultis asystemwhichhas
fosteredambivalencetowardlegalrepre
sentationfor the accused.Provided an
attorneyis physicallypresent,thepublic
presumesthe attorneyis competentand
adequatelypreparedto representthe in
terestsof the accused.However, those
intimately concernedwith the criminal
justice system know the importanceof
providing experienced,motivated and
adequatelycompensatedtrial attorneys
to forcefully protectsuchrights.

Recent decisions and trends have in
creasedthe burdenupon thosewho rep
resentandprotect the rights of theac
cused. For examplei County of River
sidev. McLaughlin, theCourtheldthat
anindividual arrestedon aminor offense
may be imprisoned up to 48 hours
without seeingajudicial officer.

Later, in McNeil v. Wisconsin ,l3 the
Court easedlimitations on policeinter
rogation. Although a jailed suspectis
representedby counsel on a criminal
charge,he may now be questionedon
unrelatedmattersin the absenceof his
attorney.The Court reasonedthat the
Sixth Amendmentright to counselis of
fensespecific. In a dissentingopinion,
JusticeJohnPaulStevensopined:

As asymbolicmatter,today’sdecision
is ominous becauseit reflects a
preferencefor an inquisitorial system
that regardsthe defenselawyer as an
impedimentratherthanaservantto the
causeof justice.

As governmentmovesmoredeeplyinto
areasof our livesonceconsideredprivate
andwith thejudicial pendulumswinging
towardsthegovernmentandawayfrom
individual rights, it is critical that the
Constitutional rights of the accusedbe
fully protectedby capableandmotivated
lawyers. The capability and motivation
of lawyersretainedby the affluent is a
matter within the control of the in
dividual.Yet for theindigent,theburden
of insuring capability and motivation
restsin largepartuponsociety’swilling
nessto supportandfund public defender
programs.

While candidatesand elected officials
promise and deliver increasedbudgets
for prosecutorial and law enforcement
efforts, support for public defendersis
waning. Salariesfor full and part time
public defendersin Kentucky are low.
Defenseattorneyswho contractwith the
public advocacydepartmentand those
appointedin federalcasesare similarly
undercompensated.’4For capital cases
in Kentucky, the maximum fee the
Departmentof Public Advocacyis ble
to payaprivateattorneyis $2,500 - an
amountbelow thatcommonlybilled for
amisdemeanortrial or arelativelysimply
real estatematter.

While societyhasyetto fully understand
theneedfor competentrepresentation,in
thejudicial system,positivesignsareon
the horizon. For example, the 1990
FederalAnti-Drug AbuseAct, 21 U.S.C.
848 q4B and q9 provides in
creasedcounsel resourcesin federal
habeascases.Further,membersof the
privatebar,recognizingtheinadequacies
of state-providedrepresentationfor death
row inmateshave,on occasion,donated
their servicesto theseindividuals.Forthe
mostpart, however,thesevolunteersdo
not regularly engagein criminal law
practiceand arenot equippedto under
takepublic defenderresponsibilities.

We recognize the importance of
prosecutors,law enforcementofficials
andothersin furtheringthecauseof jus
tice. However, in the final analysis, the
task of protecting the accusedusually
falls upon appointeddefensecounsel.
They shouldertheburdenof seeingthat,
in thecriminal justicesystem,individual
libertiesanddignity arenot side-stepped
or cheapened.This burdenhasoftenbeen
shoulderedin thefaceof overwhelming

case1l?ads,public abuseand meager
pay.

So.aswe celebrateandreflect upon the
Bill ofRights,we salutethelawyerswho
in thefaceof adversitydedicatethemsel
ves to its preservation.Yet we mustbe
watchful that the right of counselis not
diluted as a victim of inconvenience.
Should that happen,the remaining

provisions of the Bill of Rights may
likewise fall. Public defendersare the
modernpatriots carryingthetorchwhich
thefoundersignited 200yearsago.

EDWARD H. JOHNSTONE
Judge
UnitedStatesDistrict Court
Louisville, KY

JudgeJohnstonewas appointed United
StatesDistrict Judgefor the WesternDis
trict of Kentuckyon October11, 1977,and
enteredon duty October 13, 1977. He
servedas ChiefJudge,October 1, 1985-
September17, 1990,retaining activestatus
as district judge.He servesas amemberof
theJudicialConferenceCommitteeon the
Administrationof the BankruptcySystem,
andas Chair of the KentuckyTaskForce
on DeathPenaltyCasessince 1987.

He is a graduateof the Universityof Ken
tucky, receiving a J.D. degree in 1949.
Prior to his appointmentto thefederal
bench,he servedasJudgeof the56thJudi
cial Circuit ofKentucky,and wasapractic
ing attorney in Princeton, Kentuckyfor
over25yearswith thelawfirm: Johststone,
Eldred& Paxton.

FOOTNOTES

As earlyas1215, theMagnaCarla providedto
no onewill we sell, to no one will we "refuseor
delay, right orJustice."

2 Prior to 1836, thoseaccusedof felonies and
other serious crimes were entitled to repre
sentationby counselonly with respectto ques
tionsof law. 6&7 Wm. IV, c. 114,sec. 11836.

J. Chitty, A Practical Treatiseon theCommon
Law 1:406 Philadelphia 1819 cited in D.
Feldman TheDefendant’sRightsToday209-10
1976; E. Coke,TheThird Partof theInsitutes
of theLaws of England29 London 1797. Al
thoughconcedingthat the rule was well settled
atcommonlaw, Btackstonedenouncedit stating:

For upon whatface of reasoncan that assis
tancebe deniedto savea life of a man,which
yetis allowedhim in prosecutionsfor every
petty trespass?

4W. Btackstone*355 cited in Powell v.
Alabama,287 US 45 1931.

v. Alabama,287 U.S. 45,63-651932.
Prior to theadoptionof theFederalConstitution,
twelve of the thirteen colonies guaranteedall
criminal defendantstheright to counsel.

5SeeArgersingerv. Ham/in, 407 U.S.251972
applicationof Sixth Amendment to mis
demeanors;see also In re Gault, 387 U.S. I
1967 application of Sixth Amendmentto
juveniledefendants.

6287 U.S. 45 1935.

7 Id. at7 1.

3t6 U.S. 455 1942.

372 U.S. 335 1963.

10 Id.; Nine yearslater in Argersingerv. Ham/in,
407 U.S. 25 1972 theCourtextendedtheSixth
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Amendmentright to counsel to criminal mis
daneanorproceedings.

SeeLawsou,Presumini LawyersCompetent
to ProtectFundamentalRights: Is a an Ajor
dable Fiction?, 66 KY. L J. 459 1971-78
stressingthenecessityfor experiencedandcom
petentcounselin the defenseof indigents.

lll SQ. 1661 May 13,1991.
13 111 S.Ct. 2204 June13, 1991.
14 THE ADVOCATE, Aug. 1990,at7.
" KRS 31.1704 provides a $1,250 fee cap
"unless the court concernedfinds that special
circumstanceswarrantahighertotal fee."When
thecouit makessuch a findinj thefiscal court
mustpay theorderedfee. KRS i 1.2403.
16 Ex PaneFarley, 570S.W.2d617Ky. 1978
attemptsby public defendersto securedeath
penaltystatisticsforuseinongpingdeathjenalsy
caseswas describedby the SuremeCourt of
Kentucky as"asinine litigation.

RIDDLE ON
CONSERVATIVE JUDGES’ AGENDA

When is a strict constructionist judge really a
judicial activistjudge with a conservativeagenda?

a Whena criminal defendantis entitled to the guaranteesof ourBill ofRights.

b When hisnameis JusticeRehnquist.

c Whenthejudgewasappointedby Ronald Reaganor GeorgeBush.

d Whenproperty,governmentor thepolicevs. theindividual citizen.

eAll of the above.

Many Poor Kentucky Citizens AccusedAre
Unrepresented

Only 25% Represented

In fiscal year 1990 Kentucky public defendersrepresented 25% of the 255,000persons
chargedin district court with committinga crime.

75% are Indigent

Nationally, themedian figure for the percentof those accusedof crime who are indigent
is 75, accordingto a 1990 surveyby theNational Institute of Justice. See"The Criminal
Caseloadin KentuckyTrial Courts"TheAdvocateVol. 13, No. 3 at 10.

Who Representedthe Rest?

Who representedthosemanyotherindigentKentuckycitizens?

Counsel is critical to the proper working of our Kentucky criminal justicesystem.The
criminal justice’ s adversary processis built on the conceptof counselrepresenting the
stateand thecriminalaccused.

We would not put up for long if the state had no counsel presentwhen a criminal
prosecutionwascalled for consideration by the Court. Why do we tolerate the lack of
counselfor Kentucky’spoorwhen their casesis called andtheir liberty is in jeopardy?

Commitment to Counsel

When will we comnut ourselvesto providing counsel for all poor Kentucky citizens
chargedwith a crime? The 200thAnniversaryof the6th Amendmentto the United States
Constitutionandthe 100thAnniversaryof Section 11 of Kentucky’s Constitutionwould
beafitting time.

ED MONAHAN
Assistant Public Advocate
Director, TrainingSection
Frankfort

There is no doubt in my mind that many
of Kentucky’s financially depressed
citizens accusedof committing small
crimesdo not secureadequaterepre
sentation. This often leads to in
dividuals being placed in jail who
should not be there.

Furtherbecausethey areinadequately
representedthey frequentlyfind them
selvesbeing treated somewhatas
secondratecitizensby thecourts.Other
personshave their casesdisposedof
more speedily.This causesthe poor,
inadequatelyrepresentedclient to have
to appearmore frequentlyin court,miss
work andsometimeslose his employ
ment.

In addition, great stressis placedon the
family andthis frequentlycausesfami
ly friction to occurandin someinstan
cesviolenceresults.

WILLIAM E. JOHNSON
Stoll, Keenon& Park
326 W. Main Street
Frankfort, Kentucky 40601
502 875-6000

Bill Johnson
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WEST’S REVIEW

FIFTH AMENDMENT
No person shall besubjectfor the
same offense to be twice put in
jeopardyoflife and limb, nor shall
be compelledin any criminal case
to bea witnessagainsthimse’f...

KENTUCKY COURT OF
APPEALS

DUI - BREATHALYZER
Humphriesv.Comnwnwealth

38 K.L.S. 5 at 13
May 3, 1991

Humphries’driver’s licensewasrevoked
for a period of six months when he
refusedto takea breathalyzertest.

Humphriesarguedon appealthat hehad
in factsubmittedto thebreathalyzer.The
Courtfound that althoughHumphriesul
timately gave a breath sample,he did so
only after twice refusing. "[T]he prior
refusals constituted a violation of the
statutesinceHumphriesrefusedto sub
mit to thetest upon therequestof the law
enforcementofficer...andagainrefused
to submitto the testafter the law enfor
cementofficer warnedhim of theeffect
of his refusal...."KRS 186.5653.Sub
sequenttestingcannotcurea violationof
the statute;if it could, then delays in
testing would increaseso bloodstream
alcohollevelscould deteriorate..."

TheCourtalsorejectedargumentthat the
officer did not make it clear that
Humphrieswasrequiredto submitto the
testorrisklossof hisdriver’slicense.The
Courtfound that "[t]he languageusedto
ascertainHumphries’willingnessto take
thebreathalyzertestwasa positive, une
quivocal directive that he provide the
breathsample,or losehis license."

KENTUCKY SUPREME
COURT

PEREMPTORY CHALLEN
GES/CHALLENGES FOR
CAUSE/BATSONIOTHER

£RIMES/ DISQUALIFICA
TION OF PROSECUTOR
Dunbar v. Commonwealth
Gardner v. Commonwealth

38 K.L.S. 5 at 17
May 9, 1991

Dunbarand Gardnerwereconvictedof

murder and robbery. The Kentucky
SupremeCourtaffirmed.

The Courtheld that the appellantswere
not compelled to use their1 peremptory
strikesto removejurorswho shouldhave
beenstruckfor cause."There is no con
vincing evidence that any juror who
heard the case was incompetentand
shouldhavebeenstruckfor cause."The
Court additionally held that "[a]
defendant’srightto be tried by an impar
tial jury is infringed only if an un
qualified juror participates in the
decision."

TheCourtheld that thetrial courtdid not
err in excusingfor causea black juror
who indicatedthat due tojob andfamily
mattershewas"distractedat this point in
his life andwould notbe able to listen
objectively to theevidence."TheCourt
additionallyheld that theprosecutorar
ticulatedaraciallyneutralexplanationas
requiredby Batsonv. Kenlucky,476 U.S.
79, 106S.Ct.1712,90L.Ed.2d691986
for its useof peremptorystrikesagainst
blackjurors.

Evidenceof how theappellantsacquired
thegunsusedin therobberywasadmis
sible eventhough it constitutedevidence
of other crimes. The Court stated,
without explanationof how theevidence
in thecasebeforeit wasprobative,that:
"evidenceof anothercrimeis admissible
if it tendsto provethecrimecharged..."

Finally, theCourtheld that thetrial court
properly refused to disqualify the
prosecutorsunderKRS 15.7333when
they became"involved" in a civil suit
arisingfromthemurders.TheCourtheld

This regularAdvocatecolumnreviews
the publishedcriminal law decisionsof
the United StatesSupremeCourt the
KentuckySupremeCourt andthe Ken
tuckyCourtofAppeals,exceptfor death
penaltycases,which are reviewed in
The AdvocateDeathPenalty column,
andexceptfor searchandseizurecases
which are reviewed in The Advocate
PlainView column.

NOTICE TO
OF-COUNSEL
AUORNEYS

Departmentof Public AdvocacyAp
pellateAttorney,JulieNamkinis avail
able to answeryour legal questions.
You may contactJulie at 502 564-
8006ext. 167.
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that appellantshadnotmet the statute’s
requirementof "a showing of actual
prejudice."Moreover,thepossiblecon
flict of interestdid not ariseuntil final
sentencingwhen"the substantiveduties
of theCommonwealthAttorney hadef
fectively ended."JusticesLeibsonand
Combs dissentedand would have
reversedbasedon the admissionof
evidenceof othercrimesandon theseat
ingof jurorswhoshouldhavebeenstruck
for cause.The dissentingopinion addi
tionallycriticized themajority’sposition
that there is no prejudicewhen a trial
courtdeniesa challengefor causesolong
as the juror is peremptorilystruck.The
dissenterswouldhaveheld that "[sluch a
denial or impairment of a right to
peremptorychallengesisreversibleerror
without a furthershowingof prejudice."

HEARSAY/DEPOSITION
TESTIMONYIPFO

PRESERVATION OF ERROR
Ruppee v. Commonwealth

38 K.L.S. 5 at 32
May 9, 1991

In this case,theCourtheld that hearsay
evidenceregardingtheserialnumbersof
moneytakenin a robberyandregarding
the exchangeof the bills by Ruppee’s
sisterat a local bank was properlyad
mittedunderSanbornv. Commonwealth,
754 S.W.2d 534 Ky. 1988. The
evidence"tendstoexplaintheactionthat
wastakenby thepoliceofficer asaresult
of this information...." Justice Combs,
JusticeLeibson and Chief Justice
Stephensdissentedfrom this portion of
theopinionon thegroundsthat the hear
say was clearly offered to prove
Ruppee’sguilt.

CRUEL AND UNUSUAL
PUNISHMENT

Brown v. Commonwealth
38 K.L.S. 6 at 13

June6, 1991

The Court upheldBrown’s sentenceto
ten years as a first degreepersistent
felony offenderwheretheenhancedsen
tencewasbasedonanunderlyingoffense
of theft by deceptionand two prior,non
violent propertyoffenses.Consistent
with theholdingsin Cohenv. Common
wealth,686S.W.2d 822 Ky.App. 1984
and Commonwealthv. Messer, 736
S.W.2d 341 Ky. 1987, theCourt held
that Brown’s penaltydid not constitute
cruelandunusualpunishment.

CHARACTEREVIDENCE/IN
STRUCFIONS-EEDAND

SELF-PROTECTION
Holbrookv. Commonwealth

38K.L.S. 6 at 18
June 6,1991

The CourtreversedHolbrook’s convic

tion of intentional murder. The Court
held that reversibleerror occurredwhen
thecommonwealthintroducedtestimony
that peoplefearedHolbrookbecausehe
"will lay the leadto them.""The rule in
Kentuckyis that characterevidencecan
not be admitteduntil the defendanthas
openedthedoor, or placedhis character
in issue." A question directed by the
prosecutorto Holbrook’s mother
whethershehad"goodreason"to fearher
son was also improper.

Additional erroroccurredin the istruc
tions given to the jury. Holbrook was
refuseda self-protectioninstructionthat
wouldhavepermittedthejury to convict
him of either seconddegreeman
slaughteror reckless homicide if they
believedhis decisionto use force or the
degreeof forceusedwaswantonor reck
less.Suchan instructionis providedfor
in Shannonv. Commonwealth,767
S.W.2d 548 Ky. 1989. Holbrook was
alsoentitledto "a separateinstructionon
extremeemotional disturbanceso that
thejury could understandhow to apply
extremeemotional disturbanceto dif
ferentiatethe two intentional homicide
crimes: intentional murder and man
slaughterin the first degree."It was not
sufficientthat extremeemotionaldistur
bancebementionedmerelyasanegative
elementin themurderinstruction.Under
Holbrook,Kentucky’scourtswill now be
requiredto separatelyinstructon theef
fect of a finding of extremeemotional
disturbance.The Court also reaffirmed
its definitionof extremeemotional dis
turbanceassetout in McClellanv. Com
monwealth,715 S.W.2d464Ky. 1986.
JusticeCombsdissented.

JUROR MISCONDUCT
Paenitzv. Commonwealth

38 K.L.S. 6 at 22
June 6, 1991

On a motion for new trial following
Paenitz’convictionofrape,a doctorwho
testified for the prosecutionstated that
threedaysprior to trial, shehaddiscussed
thecasewith oneof the jurors andhad
advisedthejuror thatthis wasan"awful"
caseinvolving the "rape" of an infant.
During voir dire, thejuror failed to dis
closethis conversationwith the doctor.
The Court, reversing, describedthe
juror’s lack of truthfulnessas "a corn-
platefailure to observeminimum stand
ardsof juror responsibility,"andstated:
"l’his is a casewhich strikesat thevery
bedrockfoundationsof theconstitutional
zight to a trial by an impartial juiy."

TRUTH IN SENTENCING
Shieldsv. Commonwealth

38 K.L.S. 6 at 24
June 6, 1991

Theissuein thiscasewaswhetherit was

error for the trial court to prevent the
defensefrom discussingpenaltyrange
during thevoir dire. TheCourtheld that,
despite the Truth in Sentencing
provisionsof KRS 532.055,jurors may
be given sentencinginformation "in
cidentalto a proper voir dire examina
tion." "In order to bequalified to sit asa
juror in a criminal case,a memberof the
veniremustbeable to considerany per
missiblepunishment."However,Shields
wascorrectlypreventedfrom telling the
jury that therangeof punishmentwasten
to twentyyearswhenit wasin fact twenty
yearsto life due to a PFO count.Justice
Combsdissentedand would have
reversed.

CHANGE OF VENUE
Whither v. Commonwealth

38 K.L.S. 6 at 25
June6, 1991

Whitlercontendedthat hewasentitled to
a changeof venuewherehis motionand
affidavitsin supportof themotion were
uncontroverted.The Court rejectedhis
argumentandheld that it waswithin the
trial court’s discretion to deny the mo
tion. The Court initially noted that
Whitler’s affidavits were deficientin that
they omitted any statement that theaf
fiants "verily believedthestatementsof
thepetitionfor thechangeof venuewere
true." The Court additionally held that
where an examinationof the voir dire
revealsno difficulty in seatinganimpar
tialjuiy, thedenialofthechangeofvenue
isnotprejudicial.Thedefendantis, how
ever,entitledunderKRS 452.2203to a
"hearing in opencourt" on his motion.
Since a hearing was conductedon
Whitler’smotion, Whitler’s rightsunder
the statute were not violated. Justices
LeibsonandCombsdissentedandwould
have required contraveningevidence
from the commonwealthbefore the
defensemotioncouldbedenied.

MUG SHOTS AND
FINGERPRINT CARD/TRUTH

IN SENTENCING
Williams v Commonwealth

38 K.L.S. 6 at 26
June 6, 1991

At Williams’ trial, the victim did not
makean in-courtidentificationbut iden
tified a mugshotof Williams asonethat
shehadpreviouslypickedfromabookof
mug shots.Williams took the standand
on cross-examinationidentified the
photographas his. .Williams similarly
identified his signatureon a fingerprint
cardfrom which a matchto a fingerprint
at thescenehadbeenobtained.Themug
shotandfingerprintcardwerethenintro
ducedintoevidence.TheCourtheld that
both items wereproperly introducedin
that theprosecutiondemonstratedaneed
to introducetheevidence,themug shot
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was masked to concealall identifying
information, and the trial court ad
monishedthejuly that theevidencewas
relevantonly to proveidentification.The
introductionof boththemug shotandthe
fingerprintcardmet the tests for admis
sibility statedin Reddv. Commonwealth,
591 S.W.2d 704 Ky.App. 1979.

Williams also allegederror in the sen

tencing portion of his trial. Williams
sought to introduce his prior criminal
history whichconsistedentirelyof mis
demeanors.Thetrial court excludedthe
evidence on the groundsthat the com
monwealth is vestedwith the exclusive
rights to proveprior criminal history. The
KentuckySupremeCourtreversed,hold
ing that the Truth in Sentencingstatute,
by authorizingthe commonwealthto in-

troduce a defendant’sprior criminal
record,doesnot divest the defendantof
thatsameright.

EMPLOYMENT OPPORTUNITIES WITH DPA

Therecanbeno persuasionwithout commitment.

-Joe Guastaferro, actor and teacher

Ourprimary responsibilityhereat DPA involvescommitmentto ourclients.Being astateagency,we mustbe ever-mindfulof theneedto
hire employeeswho aremorecommittedthan they areconnected.Political influenceis obviously a reality we mustcontendwith at DPA
butour first concernis tohire thosewho by thequality of their work reveala commitmentto our clients.

Whatthenarewe specifically looking for in our applicants?PsychologistCharlesGarfield,Ph.D., in his book PeakPerformers:TheNew
HeroesofAmericanBusinessshareshis thoughtsabouthow toidentify individualswho are- or arein the processof becoming- "peak
performers"or consistentlyhigh achievers.In hisbook,Garfield lists the following sixteencharacteristicsof a "peakperformer":

1 A senseof mission;
2 Ability to plan strategically,both for their own careers

andfor projects;
3Courageto takerisks in thepursuitof excellence;
4 High self-confidenceandself-worth;
5Needfor responsibilityandcontrol;
6Ownershipof theirown ideas;
7 Ability to preparefor key situationsmentally;
8Goodtime-managementskills;

9 Ability to learnfrom pastmistakes;
10 Faith in their own creativity, evenwhenotherpeopledon’t understandtheir
contribution;
Ii Positivework environment,evenif theyhaveto makeit this way themselves;
12Concern for otherpeople,allowing them to work well with them;
t3 Decisivenessin theface of opportunity;
14 Foresightto anticipatedifficulties andopportunities;
15 Needto checkon themselvesfrequentlyto seewhetherthey’re on course;
16 A thirstfor new knowledgeandexperiences.

Thesecharacteristicscaneasilybeadaptedor furtherdefmedin light of our work atDPA. Clearly, we areseekingthoseemployeeswhose
senseof missionincludesacommitmenttoequaljustice for all, a belief in theBill ofRights, andadesireto assistpoor Kentuckycitizens
accusedof crimes.

if you or someoneyou kiiow sharesin oursenseof missionandwould like to pursueachallengingcareerwith DPA, pleasecall our office
or refer the individual to me.

REBECCA BALLARD DILORETO
AssistantPublicAdvocate
RecruitmentCoordinator
Frankfort

OPPORTUNITIES WITH DPA

The Departmentis seekingqualified applicantsfor thepositionslistedbelow:

AssistantPublic Advocate Hopkinsville,Northpoint, Paducah,Pikeville field offices havevacanciesfor qualifiedlawyersto provide
zealousrepresentationtopoorcitizensfacingcriminal charges.

OurEddyvilleandLaGrangeoffices areseekingqualifiedparalegalstodo research,interview inmates,and
performas integraLmembersof ourpost-convictiondefenseteam.

if you are interestedin oneof thesepositions,pleasecontactRoy Collins or RebeccaBallard DiLoreto at 502 564-8006for further
information.

Paralegal
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UNITED STATES
SUPREME COURT

CONFRONTATION-RAPE
SHIELD LAWS

Michigan v. Lucas
49CrL 2156

June 20, 1991

Michigan’s rapeshieldlaw providesan
exceptionto its exclusionof evidenceof
thevictiin’spastsexualconductwhenthe
pastconductis with the defendant.How
ever,to invoke theexception,adefendant
mustgivennotice within 10 daysof ar
raignmentof his intent to do so. Lucas
failed to comply with this notice
provisionandthe trial courtexcludedthe
evidence.The Michigan Court of Ap
pealsreversed,adoptingaperserulethat
a denial of confrontationresultswhen
ever the failure to meet a noticeof re
quirementis sanctionedby theexclusion
of evidence.

TheSupremeCourtfoundthat the state’s
notice requirement advanced the
legitimate purpose of allowing the
prosecutionto "interview thepartiesand
otherwiseinvestigate whether such a
priorrelationshipactually existed."The
Court then held, without articulating
specificstandards,that "[fjailure to com
ply with [a notice] requirementmay in
somecasesjustify eventhe severesanc
tion ofpreclusion."JusticesStevensand
Marshalldissented.

JURIES- BATSON
Hernandezv. NewYork

49 CrL 2192
May 28,1991

At Hernandez’strial the prosecutor
peremptorily struck two Latino jurors.
Whenthe strikeswerechallengedunder
Baison v. Kentucky, 476 U.S. 79, 106
S.CL 1712,90 LEd.2d69 1986 asra
cially motivated,theprosecutoroffered
the racially neutral explanationthat he
had struck the jurors becausehe feared
their demeanorandresponsesthat they
wouldignoretheofficial Englishtransla
tion ofSpanishtestimony.The trial court
acceptedthis explanation.

A majority of the SupremeCourt held
that review of thetrial court’srulingwas
limited to a review for "clear error."
"Deferenceto trial court findingson the
issueof discriminatingintentmakespar
ticular sensein this contextbecause,as
we notedin Raison,the finding will ‘lar
gely turn on evaluationof credibility.’
Becausethebestevidencewill usuallybe
theprosecutor’sdemeanor,resolutionof
thisquestionispeculiarlywithin thetrial
judge’s province."The fact that in the
casebeforeit theexplanationofferedby
theprosecutorwasonewhich,evenif not

racially motivated, would nevertheless
haveapplication only to membersof a
racialminority, wasviewedby aplurality
of the Court as only one factor to be
weighed.JusticesO’ConnorandScalia,
concurring,viewedthe fact of disparate
impact as irrelevant so long as the
prosecution’ssubjective intent was ra
cially neutral.JusticesStevens,Marshall
and Blackmundissented.

HARMLESS ERROR
Yaksv Evall
49 CrL 2200

May 28, 1991

Thepetitionerin this casewasconvicted
of murder at a trial in which the jury was
instructedthat thejuly couldpresumethe
essentialelement of malicebasedon an
accomplice!skillingof the victim. The
stateappellatecourt held that this instruc
tion unconstitutionallyshiftedthe burden
of proof to the petitioner in violation of
Francis v. Franklin, 471 U.S. 307, 105
S.Ct. 1965, 85 L.Ed.2d 3441985.The
state nevertheless found the error to be
harmlessafterconsidering"whetherit is
beyond a reasonabledoubt that the juiy
would have found it unnecessaryto rely
onthe erroneousmandatory presumption
regardingtheelementof malice."

A majority of the Supreme Court held
that this was the wrong standard. The
Court specifieda two stepanalysis. First,
the reviewing court must determine what
evidence the jury actually considered.
Then the court must ask "whether the
force of the evidenceprestimably con
sideredbythejuly in accordancewith the
instructions is so overwhelming as to
leaveit beyond a reasonabledoubt that
the verdict resting on that evidence
would havebeenthe samein the absence
of the instruction." Applying this stand
ard, the erroneousburden-shifting could
not be said to be harmless beyond a
reasonabledoubt.

VOIR DIRE - PUBLICITY
Mu’Min v. Virginia

49 CrL 2220
May 30, 1991

In thiscase,theCourtheld that the Sixth
Amendmentright to an impartial jury
doesnot require a judy to ask venire
membersto disclosethe specificcontent
of pretrial publicity or information to
which they have beenexposed.In the
Court’s view, a defendant’srights are
sufficiently protected when the trial
judge simply inquires whether jurors
havesuchfixedopinionsthat they cannot
judge thecaseimpartially. JusticesMar
shall, Blackmun,Stevensand Kennedy
dissented.

INTERROGATION-RIGHT TO
COUNSEL

McNeil v. Wisconsin
49 CrL 2249
June13,1991

McNeil appearedwith counselat a bail
hearingona robberycharge.Later,while
still in custody, police questioned Mc
Neil without counselpresentconcerning
an unrelated murder. McNeil in
criminated himself.

The majority held that McNeil’s ap
pearancewith counselat the bail hearing
was not an invocation of his right to
counselunderEdwardsv. Arizona,451
U.S.477,101S.Ct. 1880,68L.Ed.2d378
1981for purposesoftheunrelatedmur
der. Rather, theFifth Amendment-based
right to counsel is triggered by "some
statement that can reasonably be con
strued to be an expressionof a desire for
the assistanceof an attorney in dealing
with custodial interrogation by the
police."

Justices Stevens,Blackmun, and Mar
shall dissentedbut predictedthat the
defensebarcould blunt the effect of the
majority’s ruling by having their clients
expresslyinvoke their Fifth Amend
ment-basedright to counselat prelimi
naryjudicial proceedings.

HABEAS CORPUS -

ADEQUATE AND
INDEPENDENT STATE

GROUNDS
Colemanv Thompson

49 CrL 2303
June24,1991

InHarrisv.Reed,489U.S.255, 109S.Ct.
1038, 103 L.Ed.2d3081989,the Court
held that the decisionof a statecourt to
which a federal claim waspresentedwill
be presumedto rest on federal grounds
absenta "plain statement"that the state
court’sholdingrestson anadequateand
independentstategrounds.Colemandis
penseswith the plain statementrule.
UnderColeman,a statecourt’s holdings
will be treatedasrestingon federalcon
stitutional groundsonly if they can be
"fairly considered"to have doneso. The
decisionhastheeffect offurther restrict
ing theavailabilityof federalhabeascor
pus by eliminatingthe assumptionthat a
statecourtopinion that doesnot specify
the basis for its denial of relief reached
the merits of the federal claim. Justices
Blackmun, Marshall and Stevensdis
sented.
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PROCEDURALDEFAULT 1991 ANNUAL SEMINAR COMPLETED
Ylst v. Nunnemaker

49 CrL 2317
June 24,1991

NunnemakerraisedaMiranda violation
for the first time on appeal.TheCalifor
niaCourtof Appealsheld that the error
was unpreserved and the California
SupremeCourt denied review. Nun
nemakerthen filed a petition for state
collateral relief which was denied
without comment at eachlevel of the
statecourtsystem.In subsequentfederal
habeasproceedings,Nunnemakerargued
that the statecourt’s unexplaineddenial
of collateralrelief constituted a deter
mination on themerits underHarris v.
Reed, supra,that supersededthe Califor
nia SupremeCourt’s previous denial of
relief on proceduraldefaultgrounds.

The U.S. SupremeCourt disagreed,in
steadadopting an analysisthat "looked
through"the higheststatecourt’s unex
plained denial of relief to the "last
reasonedopinion" of a statecourt ad
dressingthe issue. That "last reasoned
opinion" is to be treated as the state’s
dispositionof theissueunlessrebuttedby
thehabeaspetitioner.JusticesBlackmun,
Marshall andStevensdissented.

CRUEL AND UNUSUAL
PUNISHMENT

Harmelin v. Michigan
49 CrL 2350

June 27, 1991

A majority of theCourt held in this case
thatamandatorysentenceof life without
parolefor possessionof more than 650
gramsof cocainewas not cruel andun
usualpunishment.TheCourtheld thatan
individualized consideration of the
defendant’scircumstancesis constitu
tionally required only in capital cases.
Thus, the mandatory nature of the sen
tence was constitutionally permissible.
Rehnquistand Scaliawould have gone
further and held that even the narrow
proportionalityreview of Solernv. Helm,
463U.S. 277,103 S.Ct. 3001,77L.Ed.2d
637 1983, is not constitutionally re
quired. Kennedy,O’Connor, andSouter,
applying the proportionality review of
Solem,found that the sentencewas not
disproportionate.JusticesWhite, Black
mun, Stevens and Marshall dissented,
stating"[t]o be constitutionallypropor
tionate,punishmentmust-betailoredto a
defendant’spersonalresponsibility and
moralguilt."

LINDA K. WEST
AssistantPublicAdvocate
Post-Conviction Branch
Frankfort

Marty Pinales and Roger Dodd

Bob Lotz April VanDerVenter and DeeDee
Smither

Burr Travis Andrea Lyon
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ANNIVERSARIES OF OUR INDIVIDUAL FREEDOMS

The 200th Anniversary of the United
StatesBill ofRightsoccursDecember15,
1991 The100thAnrnversaryof theKen
tucky Bill of Rights is September28,
1991.

OUR UNIQUENESS

Theindividualrightsguaranteedby these
documentssets this country apartfrom
all othernationsin the world. Theylimit
our government’sauthorityover ourlife
andourfreedom.

DEFENDERSARE BILL OF
RiGHTS ENFORCERS

Kentuckypublic defendersdaily bring to
life theseindividual liberties in the rep
resentationeachyearof 70,000indigent
citizenschargedwith a crime.

DEFENDERSAND BILL OF
RIGHTS HONORED

To honor thesecore values of freedom
and the public defenderswho are the
state’sBill ofRightsofficers,eachpublic
defenderoffice was presentedby Judy
Clabes,Editor of the KentuckyPost, and
Dr. Tom Clark,University of Kentucky
ProfessorEmeritus,aframed copyof the
KentuckyandUnitedStatesBill ofRights
attheDepartmentof PublicAdvocacy’s
19th Annual Public DefenderCon
ferencein Covington,KentuckyonJune
2, 1991.

JUDY CLABES remindedus that the
fight in the PersianGulf War for
democracyandthatdemocracystandsup
for the rights of the underdog.She
remarked,"Just200 yearsagoin the fall
and winter of 1790 and 91, a different
kind of rally wasgoingonin Americafor
a kind of sell-governmentneverbefore
seen.Thetopicof thosetimeswastheBill
ofRights- importantAmendmentsto the
new Constitution that would guarantee
certainindividualrightsthat government
couldnevertakeaway.TheBill ofRights
is restraintupon government,it places
certainrightsaboveandbeyondthereach

of majorities and officials, and estab
lishes them as fundamentallegal prin
ciples.Thedivinerightof kingsor crown
princesborn of royalty wasset asidein
theNew American order.’

"200 yearsis not avery longtime, agrain
of sand in that Saudi desert, yet
democracyand therepublic on which it
is built has brought America into its
adolescencea strongrich andpowerful
country."

"The testof democracywasnot passedin
that Saudi desert, it continues today,
everyday verycloseto home.TheCon
stitution is not a self-executingdocu
ment, but it empowerspeople like you
andme to do what is necessaryto help
democracyalive. What we are about
todayis both thecelebrationof theBill of
Rightsandan affirmationof ourrespon
sibilities to it."

TOM CLARK, dean of KentuckyHis
torians,reflectedon the importanceof
Kentucky’s Bill of Rights:"Thoughnot
engravedin stone,the KentuckyBill of
Rightsover two centurieshad taken on a
sanctitywhich hasgiven a heartandsoul
foundation to the entire democratic
processin the Commonwealth,even

though avast percentageof the popula
tion is ignorantof its actualprovisions."

CHARLES OGLETREE, a Harvard
Law SchoolProfessorandmoderatorof
the PBS series on Ethics, observed
"Public defenders and public advocates
havebeenleadersin thefight, not only to
constantly reaffirm the critical impor
tanceof the Bill of Rights,but also in the
vanguardof thoseattemptingto preserve
thosepreciousrights. This battlehadbe
comeincreasinglydifficult overthe last
century andregrettablyin thelasttermof
the United Statescourt."

"Every day that you standbeforejudges
and defendthe Constitutionyou makea
difference. Every time you insist that a
prosecutor’s office offer a sensibleplea
to theclient, you’re fighting for theCon
stitution. Every timeyou standbeforea
jury and demandthat they recognizethat
yourclient is cloakedin gownsproclaim
ing that the Constitution guaranteesher
thepresumptionof innocenceyou’re en
forcingtheBill of Rights.Every timeyou
standandhearthe trier of factsshout,or
at least,state,or in somecases,whisper,
the 2 greatest words in the English lan
guage,"Not Guilty," you’re keeping the
Bill ofRightsvital and alive."

AUGUST 1991/TheAdvocate13



1991 INVESTIGATOR, PARALEGAL,

SENTENCING SPECIALIST TRAINING

TEAMWORK

An innovative training was undertaken
for sentencingspecialists,investigators
andparalegalsat the19th AnnualPublic
Defender Conferencein Covington,
Kentucky. 30 peopleattendedthe train
ing. The 20 investigators,7 paralegals,
and 3 sentencingspecialistswho par
ticipatedin this programwere askedto
setout thevaluesthat arecritical to suc
cessful teamworkand thosewere iden
tilled as:

1. CommonGoals
2. Cooperation
3. Communication
4. Trust

The training was structuredto increase
thesecomponentsthrough successful
teamwork.

WHY TEAMWORK TRAINING?

Prior to the training, DPA’s sentencing
specialists,paralegalsand investigators
were surveyedon what they neededin
theirjob, andtheir feelingsaboutareasof
need. The results indicated a need for
work on fundamentalaspectsof work:
how, as importantsupportstaff, they felt
they wereviewed,usedandundervalued;
feelingsof lackofpowerandworth.

ALLENA & CLARK LEAD DPA
DEFENSE TEAM

Thom Ailena, an organizational
developerandformerNewJerseypublic
defender investigator, and Jim Clark, a
professorof clinical social work at the
University of Kentucky led the par
ticipantsasthey discussedwhat they did
not like at DPA, what their dreamsat
DPA are, what are the most important
valuestothemastheDPA defenseteam,
and how they could implement these
backat their work.

Seated,L. to R. : LaurIe Grigsby, Paralegal; Lynn Toy, Paralegal;Jennifer Word,
Paralegal; Julia Pearson, Paralegal; Randy Edwards, Investigator; Rosle Nunn,
Investigator;Jerry Smothers,Investigator;TenaFrancis,Investigator; DaveStewart,
InvestigatorDirector.

Standing, L. to R.: Jim Clark, Speaker; Joe Howard, Investigator; Geneivive
Campbell, Investigator; Mike Zaldan, Investigator; Edward Hume, Investigator;
Larry Rapp, Investigator;H.D. Brltt, Investigator; Bob Rehberg, Investigator;Bob
Hubbard, Paralegal;Kathy Power, Investigator;Steve Hetlley, Investigator;Gary
Sparks, Investigator; Thomas Smith, Investigator; Bob Harp, Investigator; Jim
Deshazer,SentencingSpecialist; Danny Dees,Investigator;Thom Allena, Speaker.

OUTDOOR EXERCISES

In order to experiencethevaluesof team
work at a foundationalhumanlevel,and
reinforce the classroomteaching, the
training went beyond the classroomto
GoebelPark in Covington.

Effective teambuilding was practiced.
DPA staff learned to work better as a
team not just by talking about teamsor
working asa teambutby actuallywork
ing as a teamto achievea real goal.The
exercisesfocused on creative group
problem solving through trusting and
communicatingwith otherson the team,
and hrough cooperationtoward the
finish line.

PRACTICAL APPLICATION

Participantsspenttime thinking together
how tobring whatwasexperiencedat the

training programto life when they went
backto theirwork place.

POST-SCRIPT

Reflectingon whatneedsto bedonenow,
ThomAllena saidthat theteammembers
needto put thevalueslearnedintoeffect
with thehelp of coachingby their super
visor, fellow teammembers,and Dave
Stewart.

DaveStewartsaidofthe training : "I was
impressedwith the attitude and work
habitsof mostof theparticipants.Forus
to reach the goals intended,it will be
essentialthat we all work with thesame
objectivesin mind."

Thanks to all those who attendedand
participated,you madeit a success!

----I
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The SupremeCourt’s 1990-91 term is
winding down as this is written, and the
smokefrom thecharredwreckageof the
Bill of Rights is filling the air. With
Souter replacing Brennan to give the
Reagan.-BtihToróesa workingmajority,
the slash-and-bum assaulton the Con
stitution has reachedan unprecedented
intensity, which promisesonly to get
worse.Those whosetasteruns to horror
moviesmight enjoy the stompingof the
First Arendment, the gutting oç the
Fourth, the trashing of 4heFifth, the
pillaging of the Eighth1 and theslow
torture of due process.‘ But we’ll limit
ourselveshere to the mostrecentdeath
penaltypronouncements.

LANKFORD V. IDAHO:6
SMOKE ‘EM OUT EARLY

Here’sone of thoseincreasinglyrarein-
stanceswhere the Court rightsan injus
tice. Idaho law does not require the
prosecutionto provide advancenoticeof
intent to seekthe death penalty. But
defensecounselmoved, and the trial
court ordered, that the prosecutorgive
specific noticeof his intention by a cer
tain date. In response,the prosecutor

filed a notice plainly stating that he
would no:beseekingdeathasto eitherof
the two chargesof murderagainst
Lankford. At the sentencinghearing
before the judge without a jury, the
prosecutoranddefensecounselrecom
mendeddifferent terms of years, and
defensecounsel introduced some
evidencein mitigation of sentence.The
trial court then,fmding thexistenceof
five statutory aggravators, sentenced
Lankford to death.No evidenceor argu
mentshad beenpresentedby theparties
to addressthesefactors.

With Justices O’Connor and Kennedy
joining theGangof Three,theSupreme
Court reversed. Hrarkening back to
Gardner v.Florida, theCourt reiterated
its "death is different" interpretationof
the due processclauseand Eighth
Amendment,and concludedthat
"[njotice of issuesto be resolvedby the
adversaryprocessis a fundamentalchar
acteristicof fair procedure....Pethioner’s
lackof adequatenoticethat thejudgewas
contemplatingthe imposition of the
deathsentencecreatedan impemiissible
risk that the adversaryproceymay have
malfunctionedin this case."

THE DEATH PENALTY
MoreRitualDeathIncantationsfrom theSupremeCourt

EIGHT AMENDMENT,
UNITED STATES
CONSTITUTION
Excessivebail shall not be re
quired, nor excessivefines im
posed,nor cruel and unusual
punishmentInflicted.

SECTION17,
KENTUCKYCONSTITUTION
Excessivebail shall not be re
quired, nor excessivefines im
posed, nor cruel and unusual
punishmentInflicted.

Kentucky Death Facts

As of July 15, 1991
Numberof peopleexecutedsince statehood 470
Numberof peopleexecutedin theelectric chair 162
Numberof peoplewho appliedfor thepositionof
executionerin 1984 150
Numberof peoplenow ondeath row 28
Numberof Vietnam Veteranson death row I
Numberof womenon death row 1
Numberon deathrow who wereunderage21 at time of offense5
Numberof inmateson death row whohave committed suicide I
Numberon deathrow whosetrial lawyershave beendisbarredor had
their license suspended 5
Nuftiber rho canafford private lawyer on appeal 0
Percentageof KY homicidevictims whowere black, 1985-90 18%
Numbersentencedto deathfor killing a black person 0
Percentageof death row inmateswhoare black 17%
Percentageof Kentuckypopulationthat is black 7%
Numberof blackprisonerswho were sentencedby all white juries2
Numberof personssentencedto deathin Kentucky and
laterproved innocent 1

This regularAdvocatecolumn reviews
death decisions of the United States
SupremeCoun, theKentuckySupreme
Court, the KentuckyCourtof Appeals
and selecteddeath penalty casesfrom
otherjurisdictions.
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Given Kentucy’s fairly flabby notice
requirement, counselshouldconsider
makingLanordmotionsearlyin poten
tialcapitalcases.Suchanorderwill serve
to lock in the prosecutionandmay serve
to narrow the issuesbefore the Court,
thengiving riseto a Watson11hearingat
which theevidencein aggravationcanbe
testedandthe deathpenaltyexcluded.

Counselmustbe careful,of course,not
to losetrackof whatnoticeis given. In a
recentWesternKentuckycase,defense
counsel was denied a last-minutecon
tinuancewhen he "remembered"that a
notice of intent to seekdeathhad been
filed overa year earlier. His client is now
ondeathrow.

MU’MIN V. VIRGINIA:12
HEAR NO EVIL, SPEAK NO

EVIL

DawudMajid Mu’Min, a blackman of
the Islamicfaith, was a work-releasein
matewhenhewaschargedwithescaping
from a work detail and raping and mur
dering a white womanat a nearbyshop
pingcenter.Comingasit didin themidst
of GeorgeBush’s 1988 "Willie Horton"
campaignoffensive, the casecreateda
major community, media and political
uproarin NorthernVirginia. By the time
of trial, media storieshad describedin
detail Mu’Mun’s confession,his prior
murderconviction,his historyof trouble
in the prison, the outrageof the local
Congressmanand his opponent,and
reactionsby theStateandthe community
to the conditions of work-release
programs.Onenewspaperstoryreported
that, but1çor the SupremeCourt’s 1972
Furman decision,Mu’Min wouldhave
beensentencedto deathfor his 1973mur
derconviction.

When12 jurors wereseated, it was no
surprisethateightof themacknowledged
having read or heard about the case.
Mu’Mun’s motionfor a changeof venue
wasdenied,aswashismotionto voir dire
the jurors as to the specific content of
what they had heard.Instead,the trial
courtaskedthejurors,first asagroupand
theninpanelsoffour, whethertheycould
"enter thejury boxwith anopenmindand
wait until the entire case is presented
beforereachinga ...conclusionas t the
guilt or innocenceofthe accused."1 The
trial courtacceptedthe jurors’ silenceas
an affirmative statementof objectivity.
By a 5-4 vote JusticeKennedydissent
ing separately,The SupremeCourt af
finned Mu ‘Miii’s conviction and death
sentence.

Remarkably, the Court acknowledged
that it might reach a different result if
Mu’Min hadbeentried in afederalcourt,
subject to the SupremeCourt’s super
visory power. But the Courtwouldnot

gosofar asto require"content"question
ing as to jurors’ exposure to publicity
under either the Sixth Amendment’s
guaranteeof an impartial jury or the
FourteenthAmendment’sdue process
clause,choosing insteadto defer to the
discretionof thestatetrial courtsto con
ductvoir dire as they seefit. The pos
sibility that two-thirds of Mu’Min’s jury
may haveknown from the outsetof his
priormurderconviction,his institutional
history,or thepolitical furorsurrounding
his casewasof no consequenceto the
Court,so longasthey wereunwillmg to
acknowledgeany bias in front of ‘their
fellow jurors.

Evenmoreabsurdly,theCourtexpressed
a belief that individual contentquestion
ing wouldundulyburdenthe trial courts.
ButasMarshai1sdissentpointsout, five
FederalCircuits andeight statesnow re
quireindividualsequesteredvoirdire
content questioningin capital cases.
Includedamongthese,of course,is Ken
tucky. Eçr9.38andMorris v. Common
wealth must be invoked, preserved,
and treasured,to ensurethat our capital
jury selectionproceduresdo notdescend
to the level of superficialityendorsedby
Mu’Min.

COLEMAN V. THOMPSON:’8
IT’S NOT OUR JOB, MAN

Continuing on the themeof deferral to
thestatecourtsknownin somequarters
as"ducking theheavylifting", theCourt
decidedin Coleman that, when federal
constitutionalclaims are procedurally
defaulted in state court, they are
defaulted in federal court too. After
Coleman’sdeathsentencewas affirmed
on direct appeal, he filed a habeaspeti
tion in statecourt, raisingseveralfederal
constitutionalclaims,which was denied
after a hearing.Coleman’snotice of ap
peal to theVirginia SupremeCourtwas
filed three days late. The Statemoved to
dismiss, but briefs were filed on the
meritsof Coleman’sclaimsaswell asthe
dismissal issue. The Virginia Supreme
Court then issued a short, ambiguous
order dismissing the appeal. Coleman
then turnedtotheFederalDistrict Court,
which concluded that he had proce
durally defaultedhis federal claims by
blowing the statecourt deadline. The
Fourth Circuit affirmed, as did the
SupremeCourt.

O’Connor’s majority opinion beginsas
follows:

This is acaseaboutfederalism.It con
camstherespectthatfederalcourtsowe
the Statesand the State’s procedural
rules when reviewing the claims of
stateprisonersin federalhabeascorpris.

This, of course,is like sayingthat"Moby
Dick" was about fishing. The Court
reliedonits rule ofnotreviewingaques
tion of federal law decidedby a state
court, if the Statecourt’s decisionrests
on a statelaw groundthat is independent
of the federal questionand adequateto
supportthejudgment.It heldtheVirginia
SupremeCourt’sorder to bea sufficient
ly clear"statelaw" judgmentto foreclos
federalreview underHarris v. Reed,
then dismissedColeman’sclaim of inef
fective assistanceof counsel.Since,of
course,thereisno constitutionalright to
counsJin post-convictionin a capital
case,2 then it follows that counselcan
notheconstitutionallyineffective.

So let me get this straight, 0 Justices.
Colemanfiled a habeas,raising seven
federalconstitutionalissies.He raisedit
in statecourt, lost, and appealedto the
stateSupremeCourt.His lawyergot the
noticeof appeal in threedays late. So
now he’ll be executed,without any ap
pellatereviewof hlf stateor federalcon
stitutionalclaims? Quoi the brethren,
"This caseis at anend." 2

JusticeBlackmun,writing for the Gang
of Three,goesright to thepoint:

One searchesthemajority’s opinionin
vain for any mention of Coleman’s
rightto acriminalproceedingfree from
constitutionaldefector his interest in
finding a forum for his constitutional
challengeto his conviction and sen
tenceof death....TheCourt’s [ruling]
defiesboth settledunderstandingsand
compassionatereason.

So, Coleman’slawyer blowsa deadline
by threedays.Out of respectfor theVir
ginia SupremeCourt, Colemandies. It
really is a kinder,gentlerAmerica.

SCHAD V. ARIWNA:
THREE-CHARGE MONTE

The pressuresof deadline,and my ap
parentunfamiliarity with the Englishlan
guageas practicedby Justice Souter
preventme fromengagingin an in-depth
analysis of Schadv. Arizona. Boiled
down to its essentials,theopinion’stwo
holdingsamountto:

a Wherethejuiy wasinstructedon two
theoriesof first-degreemurder-
premeditatedand felony-murder--due
processdoesnot require that they be u
nanimousas to either theory in order to
convict.

b Although Beck v. Alabama 24

precludesa trial courtfromwithholding
a lesser-included instruction so as to
force the jury to choosebetweencapital
murderandacquittal,Beckwassatisfied
in this casebecausethe jury was in-

r
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2349 CrL 2279 June21, 1991structedon second-degreenon-capital
murder under the premeditatedcount.
Butno lesserwasgivenunderthefelony-
murdercount, thusleaving the jury with
no "third option" if they decidedSchad
had been guilty only under the
felony/murder theory. There was no
mechanismfor the jwy to acceptSchad’s
defense,that he had stolen the victim’s
carbutnotkilled him, withoutacquitting
himoutright.

In order to reach thoseresults,Justice
Souterlays onlayerafter layerof dense,
impenetrableprose,constructingByzan
tine analogiesbeforeconcludingthat the
caseis closeenoughto goto thegovern
ment.This is thestylethat me Souter
legendaryin NewHampshire. Try this
sentenceout:

Theusehere of due processas ameas
urementof the senseof appropriate
specificity assumesthe importanceof
history and widely sharedpracticeas
concreteindicatorsof whatfundani
tal fairnessandrationality require.

Therewill be a quiz on this in our next
issue.

Thedissentwaswrittenby JusticeWhite,
who hasbeendoingmore of that lately.
Perhapsthe Court haspassedhim by in
its headlongrushto execution.

RETRIBUTION REACHES
BOBBY FRANCIS

In 1975, BobbyFranciskilled a man in
Florida who had infonnedthepolice as
to Francis’drugdealing,and hadsexual
ly assaultedand shot at Francis’ girl
friend. Francis tortured the victim by
tying him up, threateningfor two hours
to inject him with Drano, and finally
shootinghimtwice. Francis’july recom
mendeda lifesentence,butthetrial judge
found thecrime"heinous,atrociousand
cruel," and sentencedhim to death. A
death warrantwas issued in 1987, but
stayedwhile Francpursueddirect and
collateralappeals.

InthethirdweekofJune,1991,Francis
was four hours from deathwhen the
EleventhCircuit issuedanindefinitestay
of executionto considera new petition.
OnMonday,June24,theSupremeCourt
decidedColeman v. Thompson.That
samedaythe EleventhCircuit lifted the
stay,andwithin 24 hoursBobbyFrancis
wasdeadin Florida’selectricchair.

BobbyMarion Francis,46, wasthe27th
personinFlorida,and l48thintheUnited
States,to be executedsince 1976. Ac
cording to the AssociatedPresshis last
words,spokenin Arabic, were"thereis
no God but Allah, andMohammedis his
propheL"

PAYNE V. TENNESSEE: LET’S
GO OUT ON A LIMB HERE

As this is written, the decisionin Payne
hasnot yetbeenreleased.By the timeyou
read this, I fearlesslypredict that the
Court, by a 6-3 margin,wi haveover
ruled Booth v. Mar4pd and South
Carolina v. Gathers will havepassed
into history. Stare decisis, vita brevis.
We’ll be back to dealing with victim
impactstatements.It ain’t how you kill,
now it’s who you kill. Maybe, I’ll be
wrong.

STEVE MIRKIN
AssistantPublicAdvocate
CapitalTrial Unit
Frankfort
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Mitigation Presentedto the Jury
that voted Death on the Retrial ot

Johnny Paul Penry, Texas

Written records,two sisters, a brother,
threeaunts,anext-doorneighboranda
formerbabysitterprovidedthe jwy with
a pictureof incredibletorture.

When Peniywaseight monthsold, his
mother returned from a mentalhospital
andbeganat leastfive yearsof vicious
attacks-withfists, fingernails,boards,
mop sticks, belt buckles, extension
cords, burning cigarettes.A neighbor
reportedhow on summerafternoonsshe
heardPenryat age2screaming"terrible,
terriblescreams,"begginghis mother to
stop.The mother addressedhim as"the
little bastard,""the little nut," "Blackie
Carbon."Unlike the rest of the family,
Percy’shair is coal black andrelatives
admitted he had beenconceivedby a
manotherthanthefamily father.

Whenhe was four, his motherscalded
him in the kitchen sink. He still hasthe
scars.Sheburnedhis skin with cigaret
tes. She kept him locked in a room-
often without food-for long periods.
When he couldn’t get out to the toilet,
he defecated on the floor. His mother
sometimesmadehim eatit.

At othertimes,after hehadurinatedin
thetoilet, shedippedsomeinto acupand
madehim drink it. Once she tried to
drownPenryin thebathtub.

Anothertimeshetook a butcherknife
andthreatenedto cut his penisoff for
wetting his bed.

Relativesclaimedthey knew Penryhad
beensingledout as aspecialtarget,but
theywereafraid to do anythingbecause
they fearedthe mother, too.

From the newsletterproduced by
ROBERT PERSKE on mentally
retardedcitizensin the criminaljustice
system. Johnny Paul Penryhasaftdl
scale1.Q. of 63.Reprintedby perniis
sion.
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DISTRICT COURT PRACTICE directly in the activity and processof
suspendingdriving privileges.Kentucky
Constitution,Sections27, 28, 77; Com
monwealthv. Cornelius, 606 S.W.2d
172.

JUDGMENT

The following finding was rendered by
JudgeThomasB.Merrill declaringpretrial
suspensionofdriver’s licensesofthoseac
cusedof Operating a Motor Vehivcle
Under theInfluenceofImpairing Substan
cesto be unconstitutuionalin the caseof
COMMONWEALTHOF KENTUCKY v.
WANDARAINS.DonaldArmstrong,Attor
neyGeneralandDavidStengelCounselfor

H Ms.Rains.

This caseraisesthe facial constitution
ality of thoseprovisionsof KRS 189A
effective July 1, 1991 authorizing a
pretrial suspensionby the court at ar
raignmentofdriving licensingprivileges
of thosechargedwithoperatinga motor
vehicleundertheinfluenceof impairing
substancesunder the following condi
tions.

1. A refusalto takealcoholor concentration
substancetest-takingof the test with a
readingof .10ormore;thosedefendants,age
18 -21; thosewho aredeemedto be repeat
offenders.

2. Thosewho takethe currenttest,andhad
aprior suspensionwithin a precedingfive
yearperiodevenif theypassthe test.

The Court recognizesthe ue of a
operatorslicenseis a privilege,however,
once issued, the continuedpossession,
use and reliance on it by theholder in
today’s society becomesessentialin the
everydaycitizen’s life including ac
tivities ofpursuitof alivelihood,medical
emergencies,obtainingnecessaryprovi
sions for themselvesandtheir depend
ents. The provisions in the statute
authorizinga hardshiplicenseis a legis
lative recognitionof its necessity.KRS
189A.400.As such,thelicensebecomes
an entitlementcloakedwith procedural
and substantivedue processrequire
mentsof the14thAmendment,U.S.Con
stitution; Sections10 and 11, Kentucky
Constitution,beforestateactionmay ter
minate its useby the holder except in
emergencycircumstances,which is not
thepresentsituation.Bell v. Burson, 402
U.S. 535 1971;Fuentesv. Shevin,407
U.S. 67 1972; Holland v. Parker,
D.S.D.332F.Supp.341 1971.

Fundamentalfairnessor fair play is an
indispensableelementof minimal due
processrequiringnoticeandafair oppor
tunity to beheardprior to suspension.It
mustbe a meaningfulopportunity,one

that affordsareasonablechanceto obtain
and produce evidence; consult with
counsel;crossexamineandimpeachtwit
nessesincluding the governmeht’s
evidenceandbasicallyto avoidthetaint
of arbitraryaction.Sherrill v. Nicholson,
545 F.Supp.573; Bell v. Burson, supra;
Sloanev. Kentucky,D.O.T.,379F.Supp.
672 1974; Parsons,et a!, v. Kentucky
D.O.T.W-D.Ky-C-75-O184 1976 es
tablish it is the government’s duty to
providethis hearingprior to suspension
andnot thedefendant’sresponsibilityto
demanda post suspensionreview hear
ing. Thelattercannotsupplydueprocess
when thelicensehasalreadybeentaken
becauseasuiprnarypretrialsuspensionat
arraignment is action that is prejudicial
to the defendantthus requires due
processbeaffordedthedefendant.Yates
v. Commonwealth,386 S.W.2d 450,
KentuckyConstitution,Section 11.

The Court perceivesconstitutionalvul
nerability in theareaof substantivedue
processbecausefundamentalfairness
mandatesthere be someevidenceof
probativevalue to supporta court’s ac
tion, Thompsonv. City ofLouisville,362
U.S. 199; however,thestatutoryscheme
of suspensionrequiringthe court to act
upon "...relevant information...." upon
thechargeitself, uponrecordscompiled
by a separatebranchof the government
andforwardedto thecourtwithout estab
lishing their chainof custodyor authen
ticity; uponconductfor which thedefen
danthaspreviouslybeenpunishedandis
now bengpunishedagainanduponage
alone, does not furnish an adequate
constitutional evidentiary basis to sup
port thesuspensionunderdueprocess.

Even the prior Administrative Suspen
sion Procedurerequired a "...sworn
report...." from a law enforcementof
ficer-KRS 186.565 and authorized
pretrial suspensiononly after a hearing
and proof establishing probable cause.
KRS 189A.060.

The Court holds the conditionsof is
suane,possessionanduseof a drivers
licenseis exclusively an administrative
function of the Executive Branch of
governmentand theconstitutionalprin
ciples of separationof powersprohibits
theJudicial Branchfrom exercisingthis
power. Yet, this is precisely what the
statute does by placing the judiciary

The Court finds the provisionsof KRS 189A
authorizingapretrialsuspensionofthe drivers
licensesof thoseaccusedofoperatingamotor
vehicleundertheinfluenceof impairing sub
stancesto be fatally flawed constitutionally
becauseit fails to provideproceduralor sub
stantivedueprocessprotectionasrequiredby
the FourteenthAmendmentof theU.S. Con
stitutionandSections10 and 11 of theKen
tucky Constitution,constitutea violation of
the separationof powersdoctrine and are
herebydeclaredto be unconstitutional. This
holding applies to theinstancecaseand all
othercasessubsequentlyheardby the Court
sinceJuly 1, 1991.

This opinionis not tobe construedtomeanthe
State may not suspend,pretrial, the drivers
licensesof thoseaccusedof operatingamotor
vehicle under the influenceof impairing sub
stances,nor as an expressionby theCourt on
the appropriatenessof the expressedlegisla
tive intent to afford maximum protection to
the general public’s use of the highways.
Quiteto the contrary,this Judgeasapracticing
attorneyhasrepresentedthosewhoseinjuries
were caused by the impaired drive and it is
indeeda valid objectiveto addressthis prob
lem. However, the cure cannot be ad
ministeredby asuspensionof theconstitution
al principles that have adequatelyservedto
insure fair play to the citizen.-thatis only
donein CommunistChinaandRussia.

This is a final andappealableJudgmentasto
thepretrialdriverslicensesuspensionsection
ofKRS I 89Aet.seq.enactedJuly 1, 1991,and
as to thosedefendantswhereintheCourt has
overruled the Commonwealth’s motion for
pretrial suspensionsinceJuly 1, 1991. There
is no just reasonfor delay.

THOMAS B. MERRILL
Judge
JeffersonDistrict Court
JeffersonHall ofJustice
Louisville, Kentucky40202
502 588-4643

‘RCr 8.02defines"arraignment"asbeinga
readingof the chargeaaaanda plea thereto.
Carson v. Commonwealth,382 S.W.2d 85
1964. Since criminal rules can only be
promulgatedby the SupremeCourt, itis ques
tionable whetherthe legislaturecan impose
this authority on atrial courtat arraignment.

2 To suspendbasedsolely on theadult ageof
the defendant18-21 bears no reasonable
relationshipto thestate’sinterestin safehigh
ways- What is the differencebetweenthe
impaireddriver 18-21andover21?How is the
18-21 driver who passesthe alcohol con
centrationtestata zeroreadingor anyreading
under .10 a more dangerousor more safe
driver than the over 21 driver? This is dis
crimination basedonly uponage whichvio
lates the equal protectionclauseof the U.S.
andthe KentuckyConstitutions.
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SIXTH CIRCUIT HIGHLIGHTS
Federal Court of Appeals Action

ARTICLE 1, SECTION9,
CLAUSE2,
U.S.CONSTITUTION
The Privilegeofthe Writ ofHabeas
Corpusshallnotbesuspended,un
lesswhen in CasesofRebellionor
lnvaslon,thepublicsafetymayre
quire IL

HEARSAY
SHERLEY v. SEABOLT,

929 F.2d.272
6th CIr., 1991

The SiLth Circuitupheld the District
court’s grantinghabeasrelief to a Ken
tucky defendantwhose Sixth Amend
mentright to confrontationhadbeenvio
lated in Sherleyv. Seabold,929 F.2d272
6thCir. 1991.

Sherley was tried for the attempted
burglary of an89 yearold womanand the
robbery - burglary of 82yearold Pauline
Lang. Sherleywasconvicted and PFO’d
and receiveda sentenceof 134 years.

Lang had beenrobbedand beaten,and
had to behospitalizedandlaterplacedin
a nursing home. She had made state
mentsabout the attack to herneighbor,
the respondingpolice officers, theemer
gency room nurse, the investigating
detectiveand her son-in-law. Lang had
sufferedsome memory loss beforethe
attackandherconditionworsenedafter
wards.Her treating physician testified
that shehad beenseverely injured and
suffered impairment. Lang’s family
decidedsheshould not testify. Instead,
the prosecutorintroduced the hearsay
testimony ofLang’s statementsconcern
ing herattack.

Under Ohio v. Roberts,448 U.S. 56
1980,a two parttestmust be satisfied
beforehearsaytestimonycanbeconstitu
tionally admissible.The prosecution
mustdemonstratethe "unavailability"of
a witness beforeadmissionof hearsay
testimony can be considered,and then
the testimonymustbearsome"indiciaof
reliability" to be admitted.

The Sixth Circuit found that Kentucky
failed to satisfy either of the required
parts.The prosecutiondid not subpoena
Langor attempt to deposeher. It simply
deferredto the family’s and treating
physician’swishes.TheCourtstatedthat
a demonstrationrather than an assump
tion of "unavailability" is required.
Kentucky’s argued that Lang’s death
during the pendencyof habeasproceed
ings curedany constitutionalerror be-

causeshenow has becomelegitimately
"unavailable." The Court side-stepped
this conundrum by holding that Lang’s
statementsfailed to meet the constitu
tional standardrequiredto demonstrate
"reliability." Lang’s statementsdid not
offer the requisite "particularized
guaranteesof trustworthiness."She suf
fered from memory loss and was not
always coherent or reliable evenbefore
the attack.

TheCourtalsorejectedKentucky’sargu
ment that overwhelming evidence
renderedthe error harmless. Although
Kentuckyhad circumstantialevidencein
the form of hair and fiber samples,a
buttonfoundatLang’shousethat had the
samechemical composition as buttons
on Sherley’s jacket, as well astwo jail-
houseinformants,thesole witness to the
attack was Lang herself. The prosecu
tion substituted the hearsaytestimony of
respectableindividuals within the local
community in place of the sometimes
inconsistentand confusedrecollections
of an 82yearold woman.TheCourtheld
that it could notsaybeyond a reasonable
doubt that heruncross-examinedhearsay
hadno effecton theverdict or sentence.

PROPOSEDAMENDMENTS
TO RULES 1,14,21,23,25,and

28

Pursuantto the provision of 6thCircuit
Rule 31, noticeis hereby given of the
proposedamendmentof 6th Circuit
Rules 1, 14,21,23,25,and28; and the
eliminationof Rule 21.

Any interestedpartymay obtainacopy
of the full textof the proposedamend
mentsby written requestto: Leonard
Green,Clerk,6thCircuit, U.S.Courtof
Appeals. 538 USPO & Courthouse
Building, Cincinnati, OH 45202-3988

Commentson the proposedrule chan
gesshallbemadein writing andsentto
the clerkof the court at the abovead-
dress,not later thanOctober31, 1991.

This regular Advocateoulumn high
lightspublishedcriminal law decisions
of significance of the Sixth Circuit
Courtof Appealsexceptfor searchand
seizure and death penalty decisions,
which are reviewed in The Advocate
Plain View and The Death Penalty
columns.
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CONSENT DECREE
KENDRICK v. BLAND,

931 F.2d 421
6th CIr., 1991

In Kendrickv. Bland,931 F.2d421 6th
Cir. 1991, the Sixth Circuit addressed
the issueof what type of violations must
be allegedunder the prison-inmate con
sent decreein order for the case to be
reinstatedto the active docket.

The suit arose out of a consentdecree
enteredinto by Kentuckyanda classof
inmatesat KentuckyStateReformatory
andKentucky StatePenitentiaryin 1980.
After monitoring the prison conditions
for six yearstheDistrict Courtconcluded
in 1986 that Kentucky wasin substantial
compliance.It placedthe caseon its in
active docket and ordered that it would
reinstatethecaseto itsactivedocketonly
in the eventthat serious violations of the
consentdecreeoccurred.

Subsequently, membersof the plaintiff
classsought a contempt fmding against
the defendantsfor violations of the con-

sentdecreein twenty differentareas.The
District Courtheld that to reactivate the
casethe plaintiffs must show therewas
aninstitution-widefailure to abideby the
consentdecree.The District Court found
evidenceof only isolated instances of
misconductanddismissedthecase.

The Sixth Circuit held that the District
Court’s interpretation of its own order
wasreasonableandservedthe purposeof
theorder by reducingthecourt’s invol
vement in the case except where the
prisonsystemasa wholefails t9 abide by
the consentdecree. The Court acknow
ledgedthat there will often be individual
violations of prison policy, but those do
notconstitutecontempton thepartof the
prison systemand are better addressed
throughtheprison grievancesystemor
individual civil rights cases.

DONNA BOYCE
AssistantPublic Advocate
Frankfort

WILLIAM H. FORTUNE TAKING A

SABBATICAL FROM UK TO JOIN DPA

TheDepartmentof Public Advocacy is extremely fortunateto announcethat William H. Fortune,a Professorof Law at the University of
KentuckyCollegeof Law andmost recentlyAssociateDeanfor AcademicAffairs, is taking a one year leaveof absenceto work for the
Department.

PaulIsaacs,the StatePublic Advocate,in makingthis announcementsaid: "The Departmentis veryexcitedtohaveworking for usa lawyer
with Bill’s experience,bothas a litigator andas a teacher.He is arecognizedexpertin the areasof criminal law, evidence,andprofessional
ethics,all of which hehastaught He has written extensivelyon theseareas, including a book on ethicswith ProfessorRichardUnderwood
entitled Trial Ethicsand,with ProfessorRobertLawson,wasoneof theprincipal authors of the new proposedEvidenceCode. He currently
serveson the Task Forceon SentencingandSentencingPractices.

Bill’s broadrange of experienceandcommitmentto providing legal servicesto all will be a tremendousassetto the Department. He has
beenin private practiceand has servedas a federalpublic defender in Lexington, Kentucky and Los Angeles.California, up until his
appointmentas AssociateDeantwo yearsago,he wasalso a memberof the KentuckyPublic AdvocacyCommission; hewasincorporator
and the first President of Central Kentucky Legal Services.

In discussinghisplans to come with the Department,Bill statedthat he would like as broadof range as experienceas possibleandwas
interestedin working on casesfrom the trial level throughthe appellate process.He believesthat by putting himselfin the trencheshewill
have anopportunity"to charge[his] batteries." In order to allow him to get the broad range of experiencehe desires, Bill will beassigned
trials andappellatecasesin ourfull timeoffices, andassistour private part-time attorneys.

Mr. Isaacs,conthuedin his wmouncement "All of our attorneysare looking forward to working with Bill. In fact, the word hasleaked
out thatBill will beapart of our staffandI havehadJudgescontact me andrequestthat we assignhim to their area becausethey areexcited
about having a lawyer of his caliberin their courts. I hopethat Bill is the first of many law professorsworking with our program. I know
that Bill’s work with us will beverybeneflcilJo our clients, to our staff and to the courts. I hopeit will be a goodexperiencefor Bill. I
am very gratefulto Bill andthe Universityof Kentucky Collegeof Law for making this opportunitypossible."

PAUL F. ISAACS

BARBARA HOLTHAUS AP
POINTED TO CHILDREN’S

RIGHTS STUDY COMMITTEE

By letter dated May 13, 991, Barbara
Hoithaus was appointed by David L.
Yewell, to the KBA Children’s Rights
StudyCommittee.The appointment was
made at the requestof the Chair, Harry
Rothgerber of the Louisville District
PublicDefender’soffice.

Barbara Hoithaus
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PLAIN VIEW
Search and Seizure Law

FOURTH AMENDMENT
The right ofthepeopleto be secure
in their persons, houses,papers,
andeffects,against unreasonable
searchesandseizures,shallnot be
violated, and no Warrants shall
issue,but upon probablecause...

SECTION 10
KENTUCKY CONSTITUTION
Thepeopleshallbe securein their
persons,houses,papersandpos
sessions,from unreasonable
searchand seizures;and no war
rant shall issueto searchanyplace
or seizeany person or thing,
without describingthem as nearly
as maybe, nor without probable
causesupportedby oath or affir
,nation.

THE PORRIDGE OF
TEMPORARY SECURITY

The FourthAmendmentis in a rout. The
appointmentsby Nixon, Reagan,and
Bush have total control over theCourt.
Whileprôsectltôrsandjudgescontinueto
believe that "technalities" basedupon
searchandseizurearefreeingmurderers
left and right in our nation’scourts, the
factsarefar different. Thereality is that
we are becominga nation whosecon
stitutional idealsdiffersignificantlyfrom
modernreality. We areapeoplewho talk
aboutprivacy and freedom but who in
reality are willing to give up our
birthrightof privacy andfreedomfor the
porridgeof temporarysecurity.We area
peoplewho are comfortablewith ideals
for ourselvesand a harsh and cynical
reality for the underclass,a realitywhere
druggiesare lockedupwithoutreviewby
a court,wherethepolicecanboardbuses
to confront suspiciouslooking people,
wherecars canbesearchedwith virtual
impunity, where prisoners and
probationersbelongingscanberifled for
noreason.. . Exaggeration?Considerif
you will the decisionsof the Court
recently.

Riversidev. McLaughlin

It has been sixteen years since the
Supreme Court held that the warrantless
arrestof a personimplicatedtheFourth
Amendment.In Gerstein v. Pugh, 420
U.S. 1031975,theCourtheld thatwhen
a personisarrestedwithout a warrant,he
or shehas a right to a probablecause
determinationprior to beingheld for any
significant length of time. The Court
declinedto instruct statesfurther about
the meaningof Gerstein. Some states
require probable cause hearings to be
held immediately after booking. Other
stateshave such hearingsmuch later.
And in Kentucky, one can argue that
Gersteinhasbeenof little use.Here,pur
suant to Rcr 3.02,an officer is required
to take a personbeforea magistrateand
to file apost-arrestcomplaint.Presumab
ly, themagistratethen takesthepost-ar
rest complaint and determineswhether
thereis probablecauseto holdthedefen
dant. Further, the judge also makes

decisionsregardingbail andappointment
of counsel.

In the years following Gerstein, how
ever,litigation regardingthe meaningof
thecasehasproliferated. The Supreme
Courteventuallygrantedcertiorari to ex -

plain further the meaningof Gerstein.
While many pundits havedeplored
County of Riverside and Cois Byrd v.
McLaughlin, _...U.S.__, Ill S Ci.
1661, 114 LEd. 2d49199l,thereality
for Kentuckymay be to extendprivacy
rights to pretrial detaineesbeyondRCr
3.02.

McLaughlin went to the SupremeCourt
as a classaction broughtpursuantto 42
U.S.C. Section 1983. He and his class
challengeda Riversidepolicy in which
pretrial detaineeswould be brought
before the Court for bail, counsel,and
probablecausedeterminationswithin 48
hours.The 48 hour rule did not include
weekendsor holidays. Thus someper
Sons arrestedlate in the week near
Thanksgiving, for example, could be
held for as much as five dayswithout
appearingbeforea magistrate.

TheCourt, in anopinion by Justice 0’-
Connor,overturned the opinion of the
Ninth Circuit, which had held that 36
hours was the outside limit under
Gerstein. Not so, said the majority of
five. Rather,all Gersteinrequiredis that
states accord probablecause hearings
within a reasonableperiod of time, not
immediatelyafterarrest.

TheCourt went furtherand establisheda
virtual black letterruleof 48 hoursasthe
outsidelimit in which a statehasto hold
a probablecausehearingfor a pretrial
detainee.Somelitigants given a hearing
of48 hourscanstill challengetheholding
asunreasonableunderthe circumstances
of his or her case.Litigants held past48
hours without a hearingwill have the
burdenshifted to the state "to demon
stratethe existenceof a bonafid.eemer
gency or other extraordinarycir
cumstance."The Court explicitly states
that weekends,holidays,or the crushof
paperwork will not justify the delay of
probable causehearingspast 48 hours.

This regular Advocatecolumnreviews
all publishedsearchand seizure
decisionsof the United StatesSupreme
Court, the Kentucky SupremeCourt,
and the Kentucky Court of Appeals and
significant casesfrom other jurisdic
tions.
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Justices Marshall, Blackmun, and
Stevensjoined in a shortdissent saying
that only an immediatedeterminationof
probable causecomportedwith Gerstein.

SCALIA DISSENT: VIOLA
TION OF A BEDROCK RIGHT

JusticeScaliawrote a more substantive
dissent.All defenselawyersshouldread
his passionateandpersonalopinion.Jus
ticeScaliastartsby noting that the right
to be takenbefore a magistrate shortly
afterarrestis oneof thosebedrockrights
which the Bill of Rigls was passedto
assure.While this right is notone of an
"immediate"probablecausedetermina
tion, it is a right to a prompt hearing
which is violated by waiting 48 hours.
JusticeScalianotesthat themajority of
federal courtsconsideringthe question,
and 29 stateshave determinedthat the
probable cause determinationshould
occurwithin 24 hoursofarrest.This time
limit is consistent with ALl’s Model
Code.

The mostremarkablepart of thedissent,
however,occursat the end.There,Justice
Scalia affirms the Fourth Amendment
that manyof usfear is disappearing.He
says:

While in recentyearswehaveinvented
novel applications of the Fourth
Amendmentto releasethe unques
tionablyguilty,wetodayrepudiateone
of its core applications so that the
presumptivelyinnocentmay be left in
jail. Hereafter a law-abiding citizen
wrongfullyarrestedmay becompelled
to await the grace of a Dickensian
bureaucraticmachine,as it churnsits
cycle for up to two days-neveronce
given the opportunityto showa judge
that there is absolutely no reason to
hold him, thatamistakehasbeenmade.
In my view, this is the imageof a sys
tem of justice that has lost its ancient
senseof priority, a systemthat few
Americans would recognize as our
own.

Right on.

COMMENTATORS REACT

Reactionto thisdecisionin the presshas
beenswift.TheLexingtonHeraldLeader
calledit "an invitationfor themajorityof
statesand localities to relax rules that
requireprobablecausehearingswithin
24hoursor less."

TomWicker notedthat last fall Boston
Celticfirstrounddraft choiceDeeBrown
wasconfrontedat gunpointby thepolice
becausehe wasin theneighborhoodof a
robbery and "looked like the per
petrator."This, saysWicker, tells all of
us that this right to a probablecause

determinationis one that is absolutely
vital. Indeed,it is thoseinnocentpersons
who are improperly an-estedwho will be
mosteffectedby this decision."It won’t
be criminals who’ll suffer, though, be
causepolice will be ableto showprob
able causefor the arrest of most real
lawbreakers," according to Wicker.

TheChristianScienceMonitor lookedat
thecasefrom a broader perspective.This
case,accordingto the Monitor, "may in
dicatethe tribunal’snew directionunder
the domination of a larger conservative
majonty.

WHAT KENTUCKY MUST DO

While theseobservationsareperhapsac
curate, one wonders how significant the
caseis in Kentucky? Certainly,weare
notone of the 29 stateswith a 24 hour
nile. Thus our citizens will not be held
longerasa resultofthis decision.Indeed,
evenin our cities there have beenfew
provisionsfor arraignmentsto be held
during weekendsand holidays, other
thanperhaps a courtheld during Derby
Day in JeffersonCounty,or a Saturday
arraignment.Thus, McLaughlincannot
be usedto restrict the privacyrights of
ourcitizens.

In fact, it canbe arguedthat the entire
criminal justice system in Kentucky
needstomakesomechangesin orderto
providethat which Gerstein implied and
Mclaughlin makesclear. Courts must
provide a probablecausedetermination
within forty-eight hours.Our courts are
simply notdoing that atpresent.Indeed,
in somecountiesfirst appearance"jail
docket" is sometimesdone over the
phone.Peoplearrestedon Friday night
are notseeinga court until Monday. If
Monday is ChristmasEve Day, often
courtsarenot reviewingprobablecause
until Wednesday.Thus,our citizensare
oftenbeingheldwithout aprobablecause
determinationfor fourand five days.

Courtsmustaddressthis in order to com
ply with McLaughlin. Prosecutorswill
have to be available, and on occasion
public defenderswill also needto start
beingavailableduring thesetimes.

DEFENSEVIGILANCE
NEEDED

Counselfor defendantsneedto be more
aware of Gerstein and Mclaughlin.
When anything occursduring the time
afte whicha defendantshouldhavebeen
arraigned,it should be argued that any
confessionsor evidenceobtained is a
product of an illegal holding and thus
should be suppressed.We needto be
morevigilantof this right.

Counselalsoneedto assertthat probable
causeis not presenton the face of the
post-arrestcomplaint more often. This
needsto be broughtto thecourts’ atten
tion, andthe remedyrequestedshould be
the dismissalof thecase.

WHAT ARE COURTS DOING

It shouldnotbe assumedby counselthat
their courtswill makethenecessaryad
justmentsto McLaughlinwithout a little
adversary prodding. In thedays follow
ing McLaughlin,myself and a law clerk
intern from EasternKentuckyUniver
sity, LeeAntle, contacted some of the
courts in the cities to determinewhat
changeswerebeingmadeincompliance
with McLaughlin. In FayetteCounty,the
Court Administrator, Donald Taylor, in
dicatedthat "as of right now nothinghas
comedown from theKentucky Supreme
Court...it will be up to thejudges."Un
fortunately,one district judge in Fayette
County hasbeenheard to say that there
will be no changesas a result ofMc
Laughlin. In Campbell County, Head
Clerk ThomasCalmealso statedthat no
changeswerecontemplated.if someone
is pickedup on Friday, they will go to
courtonMonday; if aholiday intervenes,
"they will be seenon thenext working
day if they havenotbondedout." Court
Administrator Tim Vize in Jefferson
County indicated on June 13, 1991 that
he had talked to theChief Judge, and "he
is notgoing to do anythinguntil he sees
caselaw...atthis point we arenotdoing
anything in that regard."Thus, counsel
canseethat our courts,at least initially,
are doing nothing to provide the
"bedrock constitutionalright" estab
lishedinGerstein andMcLaughlin.

Finally, courts in our Commonwealth
needto takemoreseriouslytheir rolesas
guardiansof theFourthAmendmentand
SectionTen. Often, the probablecause
determinationis madeduring a "jail
docket," and sometimeseven with the
defendantbeing presentonly on a video
monitor. Arraignmentsaretoooftenpro
forma. Review of the post-arrestcom
plaint is too often cursoryand shallow.
We all need to be reminded as Tom
Wicker put it so well, that if "you’re
arrestedandthrown into jail for no good
reason-andit’s happenedto plenty of
law-abiding Americans-youcan be
kept for two days and two nights in the
sameholding tank with drunks, pros
titutes, hit men, thieves, drug addicts,
drugpeddlersandworse,with noofficial
chance to protest your innocence-
which the Constitution saysyou’re not
supposedto have to prove anyway."

Florida v. Jimeno

Here, the Court had the opportunity to
revisit someof its past casesinvolving
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cars,containers,andconsent.Thepolice
overheardJunenoarranginga drug trans
actionoverthe telephoneanddecidedto
follow him. Whenhecommittedaminor
traffic violation, they stopped him.
Jimeno was told that he was being
stoppedfor a traffic violation, buthewas
alsotold that hewassuspectedof dealing
in drugs.Jimenoagreedto let the police
searchhis car. The searchincluded a
brown paper bag which contained a
kilogramof cocaine.

The trial court grantedthe defendant’s
motion tosuppress,finding that aconsent
to searcha cardoes not necessarilyin
cludea consentto searchall containersin
the car. The Florida appellatecourts
agreedwith the trial court and certiorari
was granted.

In a 7-2 opinion written by Justice
Rehnquist, theCourt reversed.TheCourt
simply held thatthe"FourthAmendment
is satisfiedwhen, under the circumstan
ces, it is objectively reasonablefor the
officer to believe that the scopeof the
suspect’sconsentpermittedhim to open
a particular container within the auto
mobile." TheCourtfound it to beobjec
tively reasonable that the police officer
concludedhe had consentto searchnot
only the carbutalso the paperbag found
therein.

Interestingly, the Court distinguished
this casefrom Statev. Wells, 539 So. 2d
464 Fla. 1989.There, the police had
consentto searcha trunk of a car, and
priedopena lockedbriefcasefoundin the
trunk. "It is very likely unreasonable to
think that a suspect,by consentingto the
searchof his trunk, has agreedto the
breaking open of a locked briefcase
within the trunk, but it is otherwisewith
respectto a closedpaperbag."

JusticeMarshalldissented,joined by Jus
tice Stevens.The dissentersdisagreed
with theassertionthat a consentto search
a car should include necessarilya search
of a paper bag found therein. This dis
agreementhingeduponthediffering ex
pectationsof privacy that individuals
have in cars as opposedto containers.
Thedissentparticularly condemnedthe
differing treatmentthe majority would
accord to different containers."[T]his
Courthassoundlyrejectedany distinc
tion between ‘worthy’ containers,like
locked briefcases,and ‘unworthy’ con
tainers,like paper bags."

California v. Acevedo

In 1987,the policein SantaAna, Califor
nia obtainedinformation that marijuana
would be coming into their city. An of
ficer arrangedfor the packageto be
deliveredto him, intendingon arresting
whomeverpicked up thepackage.As a

result, the police were able to follow the
packageto a housein thecity. Later, one
CharlesAcevedo went to the house,
whichwasunderobservation,stayedfor
ten minutes,and left carrying a brown
paperbagthesizeof oneof thewrapped
marijuanapackageswhich had beenin
the original package.He placedthebag
in thetrunk of his car,andbeganto leave.
He wasstopped,and thepolice took the
paperbagoutof the trunk,openedit, and
foundmarijuana.

TheCaliforniaCourtofAppealsheldthat
the marijuanashould have ben sup
pressedunderthe rule of UnitedStatesv.
Chadwick,433 U.S. 1 1977.After the
CaliforniaSupremeCourtdeniedreview,
the United StatesSupremeCourtgranted
certiorari,and reversed.

sticc.J1ackrnunwrote the opinion,
joined by O’Connor, Kennedy,Souter,
and Rehnquist.He demonstratedthe tor
tured history followed by theCourt this
centuryin automobilesearchcases,from
Carroll v. United States,267 U.S. 132
1925, through Chambers v. Maroney,
399 U.S. 42 1970, and ending in the
dichotomydevelopedin UnitedStatesv.
Ross,456 U.S. 798 1982 and United
Statesv. Chadwick,supra.

United Statesv. Chadwickhadheld that
a foot lockerplacedinto thetrunkofacar
couldnot besearchedwithout a warrant
despiteprobablecauseto believethat the
foot lockercontainedmarijuana.

United Statesv. Ross,on the otherhand,
had held that the warrantlesssearchof a
car occurring with probablecause to
believe the car containedcontraband
could include any packagesthat could
containthe contraband.

Chadwick was extendedsomewhatby
Arkansas v. Sanders, 442 U.S. 753
1979. In Sanders,the Courtheld that a
suitcasebeingtransportedin the trunkof
a car could not be searchedwithout a
warrantdespiteprobablecauseto believe
that thetrunk hadmarijuanain it.

Themajoritybelievedthat the contradic
tions betweenRosson the one handand
Chadwick on the other served no pur
pose. The Court decided to abandon
Chadwick,and reaffirm and extend the
bright line of Ross.Henceforth,where
there is probable cause to believe that
contrabandis in a car, whether it is in a
containerin thetrunk,or in thepassenger
floorboard,thepolicemay searchthecar

,wthouta warrant.

The Courttook painsto statewhatit was
not deciding.Carroll and Ross are not
being broadenedto allow for searches
beyondwhat is covered by probable
cause.QuotingfromRoss,theCourtreaf

firms that "Probablecauseto believe
that a containerplacedin the trunk of a
taxi contains contrabandor evidence
does not justify a searchof the entire
cab."

JusticeScaliaconcurredin the majority
opinion. However, he would go much
further than that majority. The majority
paid homage to the cardinal Fourth
Amendmentrule, which is that "sear
ches conductedoutside the judicial
process,without prior approvalby judge
or magistrate,are per se unreasonable
underthe Fourth Amendment-subject
only to afew specificallyestablishedand
well -delineatedexceptions.’"Justice
Scalia,however,is now willing to aban
don that shibboleth.In his view, therehas
traditionally been a pull in Fourth
Amendmentjurisprudencebetween
thosewhorequireawarrantprior to any
search,and thosewho view theFourth
Amendment as requiring only
reasonableness.In hisview, "thepathout
of this confusion should be sought by
returning to the first principle that the
‘reasonableness’requirementof the
Fourth Amendmentaffords the protec
tion that thecommonlaw afforded."

JusticeStevensdissented,joinedby Jus
tice Marshall. JusticeWhite also dis
sented,agreeing"with most" of thedis
sent of JusticeStevens.The dissenters
reaffirmedthe importanceof the warrant
requirement,in contradistinctionto the
opinion of JusticeScalia.Chadwickand
Sanderswerebothviewedas casesreaf
firming the warrant requirement,and
thusas casesthat shouldhavecontrolled
thedecisionin this case. And the aban
donmentof this warrantrequirementin
containercaseswasharshlycondemned.
It "is anomalousto prohibit a searchof a
briefcasewhile the owneris carrying it
exposedon a public streetyet to permit a
searchonce the owner hasplaced the
briefcasein the lockedtrunk of his car."
Finally, thedissentaccusestheCourtof
becomingtoo receptiveto the arguments
of law enforcement."[D]ecisionslike the
one theCourtmakestoday will support
theconclusionthatthis Courthasbecome
a loyal foot soldier in the Executive’s
fight againstcrime."

Acevedois a significantdecision. It is a
notunexpectedone,however.TheCourt
hasfor a decadebeenattemptingtoclear
up thescopeof thecarsearch.TheCourt
hasbeentryingto find a clear,bright line
rule that would cover all situations.
Now, it may have closed the last
loophole.A carmay besearchedif there
is probablecause to believe that con
trabandis in it, underCarroll andRoss.
A containerin that carmay be searched
underAcevedoif thereis probablecause
to believeeitherthe caror thecontainer
containscontraband.NewYorkv. Belton,
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453 U.S.454 1981,of course,allows
for thesearchof car, and anycontainers
found therein,incidentto a lawful arrest.
And cars may be searchedaspart of an
inventoryconductedpursuantto written
guidelines.The decadelong effort, at
least in Fourth Amendmentjuris
prudence,to put thecarvirtually outside
the warrant requirement,is at an end.
Counselin Kentucky shouldbe aware
increasinglyof the needto cite Section
Ten in any car casesin which they are
involved.

Burns v. Reed

This is a 42 U.S.C. Section 1983 case
filed by one Cathy Bums againstan In
dianaprosecutorfor hisrole in herarrest
and the proceedingsfollowingherarrest.
Burns’ two sonshad beenshotone eve
ning, andBurnshad calledthepoliceto
reportthatfact. Shesoonbecamea prime
suspect,however.While underhypnosis,
sheusedthe name"Katie" in describing
theassailantof her sons,andalsoreferred
to herselfby the samename.The police
concludedthat shehad a multiple per
sonalityand was the killer. They con-
suited the prosecutor,Reed, and asked
him whether they had probablecause.
Uponhis assurancethat they "probably"
did, they arrestedBurns.Thenextday,at
a probablecausehearing,Reedelicited
from the police that Burns had "con
fessed" to shooting her sons, without
revealingthat this "confession"hadbeen
obtainedunderhypnosis.Later,herstate
mentsweresuppressed,and all charges
weredismissed.

Burns then sued Reed and the police.
The District Court found that the
prosecutorReedwasabsolutelyimmune,
asdid theSeventhCircuit.

In a decisionby JusticeWhite, joined by
Rehnquist, Stevens, O’Connor, Ken
nedy, and Souter, the Court affirmed in
partand reversedin part.First, theCourt
held that theprosecutorwas absolutely
immunewhenhe appearedas the lawyer
for the state at the probable causehear
ing. This holding was basedupon the
commonlaw, andupon policy concerns
which hadbeenearlierexplainedin im
bIer v. Pachtman,424 U.S.4091976.

The Court divergedfrom the courts
below in its holding on thequestionof
the prosecutor’s advice given to the
police. TheCourtdecidedthat qualified
immunity on the issueof prosecutorial
advicewouldsuffice. "Althoughtheab
senceofabsoluteimmunity for the actof
giving legal advice may causeprose
cutorsto considertheiradvicemorecare
fully, "[w]here anofficial could beex
pectedto know that his conductwould
violate statutoryor constitutionalrights,
heshouldbemadeto hesitate."Hence-

forth prosecutorswill be extendedonly
qualifiedimmunitywhenthey give legal
adviceto the police.

Justice Scalia was joined by Justice
Blackmunandin partby JusticeMarshall
in concurringin part and dissentingin
part. They would also havereachedthe
issue of the nature of the prosecutor’s
immunity in initiating thesearchwarrant
proceeding.Hefurtherwouldhavefound
that a prosecutorhas no absoluteim
munity in seekinga searchwarrant. "I
thinkit entirelyplain that, in 1871 when
Section 1983wasenacted,therevasno
absoluteimmunityfor procuringasearch
warrant."

Florida v. Bostick

Perhapsit is best to review this caseby
first looking at the pressreaction. The
headlineon theeditorial in theJune22,
1991Herald Leaderread "Lost Liberty:
High court is turning America into a
police state."Pretty strong language.
The editorial itself minced no words.
Thelatestdecisionof theCourt is among
a "seriesof rulings that tip the balance
betweeneffective law enforcementand
an individual’s right to be securefrom
unreasonablesearchesand seizures.
This particularset of justices weighs in
on the side of the police." The author
wentonto characterizethepastfewyears
of Court Fourth Amendmentdecisions.
"Thanksto thecourt, policecanstopand
questiontravelersin airports,evenif the
travelers have done nothing to arouse
suspicion.Theycanstopmotoristsif they
fit a drugcourier profile. Now, they can
peek inside baggageon buses without
probablecause. And that’s just the
police.Onceprosecutorsget into theact,
thecourthassaidit’s OK to useillegally
obtainedevidenceand coercedconfes
sions to win convictions.Look around;
you’ll seeapolice statein themaking."

Theobjectof theeditorial’soutrageis the
SupremeCourt’s decisionin Florida v.
Bostick.TheretheCourtwasconsidering
the arrest and conviction of Terrance
Bostickon cocainecharges.He hadbeen
arrestedafterthe policeboardeda bus in
Broward County, Florida. Two aimed
officers pickedout Bostickseatedat the
rearof thebus, askedhim for identifica
tion, andfurtheraskedto searchhis lug
gage.It is disputedwhetherBostickcon
sentedto thissearchor not, but theCourt
acceptedthe Florida SupremeCourt’s
decisionthat hedid. Cocainewasfound
in his luggage,andhewasconvicted.His
conviction was reversedby the Florida
SupremeCourt, however,which held
that the searchwas illegal becausea
reasonablepassengeron a bus would
never feel free to leave under similar
circumstances,and becausethe police
had no articulable suspicion that Ter

ranceBostick had engagedin criminal
activity. Bostick v. State,554 So. 2d.
1153Ha. 1989.

The United States SupremeCourt
grantedcertiorari to considerthe ques
tion of "whetherapoliceencounteron a
bus...necessarilyconstitutesa ‘seizure’
within themeaningof the FourthAmend
ment." In a 6-3 decision written by Jus
tice O’Connor, theCourtheld that such
an encounterdoesnot necessarilymean
that an individual hasbeenseized.

TheCourtbeginsits analysisby reiterat
ing that police encounterswith in
dividualson thestreets,airports,etc. do
not necessarily implicate the Fourth
Amendment.Such encountersare"con-
sensualand no reasonablesuspicionis
required"so long as a reasonableperson
would feel free"to disregardthe police
andgo abouthis business,’Calforniav.
HodariD., 499 U.S._199l."

Next, the Court rejected the Florida
SupremeCourt’s view that a police en
counterin a bus is different from other
such encounters.The Court acknow
ledgedthat a personseatedin a crowded
bus would not "feel free to leave" a
movingbus. That is legally irrelevantto
theCourt,however,which statesthat the
feeling comesfrom beingon thebus and
would occur irrespectiveof police con
duct. Utilizing the caseof INS v. Del
gado, 466 U.S. 210 1984, which in
volvedtheimmigrationservicetalking to
workers in factories, the Court defines
the testas "whether,taking into account
all of thecircumstancessurroundingthe
encounter,the police conduct would
‘havecommunicatedto areasonableper
sonthat hewasnotat liberty to ignorethe
police presenceand go abouthis busi
ness."

While the Court thereforerejectedthe
FloridaSupremeCourt’s finding that bus
encountersbetweenthepoliceandriders
areperseunconstitutional,theCourtfur
therdeclinedto engagein fact finding on
its own. Rather, the Courtremandedto
theFloridaSupremeCourt for a finding
on whethera seizureof Bostickhad oc
curred and whether Bostick "chose to
permit the searchof his luggage." The
Courtendedwith its holding: "in orderto
determinewhetheraparticularencounter
constitutesa seizure,a court must con
sider all the circumstancessurrounding
theencounterto determinewhetherthe
police conduct would have communi
catedto a reasonablepersonthat theper
sonwasnot free to declinethe officers’
requestsor otherwiseterminatethe en
counter.That rule appliesto encounters
that take place on a city streetor in an
airport lobby, and it applies equally to
encounterson a bus."
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JusticeMarshall,Blackmun,andStevens
dissented.Their condemnationof the
majority opinion is basedupon the
majority’s reasoningand policy con
cerns.Thedissentagreesthat theproper
test for determiningwhethersuspicion-
lessbussweepsareconstitutionalis that
of the "reasonablepassenger"and
whetherpassengerswould underthe cir
cumstances"feel free to decline the
officers’ requestsor otherwiseterminate
the encounter."The dissent, however,
cannot fathom that the majority could
answerthat questionin the affirmative.
The dissentfocuseson the fact that two
officers boarded the bus dressed in
"bright green ‘raid’ jackets," that they
werevisibly armed,thatthey blockedthe
narrow aisle whenthey questionedBos
tick, andthat theydid notadvisehim that
he was free to break off the interview
with them. Under thesecircumstances,
the dissentwould hold that a reasonable
passengerwould not have felt free to
breakoff the encounterwith the police
prior to their evenaskinghim to consent
to a searchof the luggage."[T]he Fourth
Amendmentclearly condemnsthe
suspicionless,dragnet-stylesweepof in
trastateor interstatebuses."

The passionin the dissentcomeswhen
discussingwhat the majority opinion
saysaboutusaspeople.JusticeMarshall
attributes the majority opinion to the
"war ondrugs,"pointingout that whether
somethingis an effective law enforce
ment techniqueis irrelevantto theFourth
Amendment."The generalwarrant, for
example, was certainly an effective
meansof law enforcement."However,
the Fourth Amendmentwas written "to
protectcitizensfromthetyrannyof being
singledoutfor searchandseizurewithout
particularizedsuspicionnotwithstanding
theeffectivenessof this method."A bus
sweep,which, is equally suspicionless,
"bearsall of the indicia of coercionand
unjustified intrusion associatedwith the
generalwarrant."

Thedissentersquotewith approval the
FloridaSupremeCourt’sopinion in State
v. Kerwick, 512 So. 2d.347 Ha. App.
1987:"The spectreof Americancitizens
being asked,by badge-wieldingpolice,
for identification, travel papers...is
foreign to any fair reading of the Con
stitution, and its guaranteeof human
liberties. This is not Hitler’s Berlin, nor
Stalin’s Moscow, nor is it white
supremacistSouthAfrica." Theyfurther
quote the following from theD.C. Dis
trict Court: "It seemsratherincongruous
at this point in the world’s history that we
fmd totalitarian states becoming more
like our free society while we in this
nation are taking on their former trap
pings of suppressedliberties and
freedoms."

Thenewsis not good. As the dissenters
ageinto their late seventiesand eighties
or as they retire asdid JusticeMarshall,
it is unlikely to changeanytime soon.
What is left for usis to acquaintourselves
with Section Ten, and at a minimum
beginto assertthat the preciousprivacy
rightsof Kentuckianscannotbe touched
by thehighcourt in Washington.

Raglin v. Commonwealth

Police in Lexington receiveda anon
ymoustip that a blackmale in ‘a white
Corvette had been "observed snorting
cocaineat a certain hotel parking lot"
arounda brown Oldsmobile.The police
checkedand obtainedthenamesof the
ownersof the two cars. Raglin himself
was "known to thepolicein thecontext
of prior incidents involving cocaine."
Ratherthanobtain a warrant, thepolice
went to the addressand saw the
Oldsmobile. Later, when the Corvette
droveinto theparking lot, the defendant
got out of the car and went up to the
Oldsmobile. The police approachedthe
defendant.Theyalsotook a policedogto
the Corvette,who alertedat thecar. The
Corvettewas searchedandcocainewas
found. The trial court declined the
defendant’smotion to suppress.

In a 6-1 opinion of the Court, the Ken
tucky SupremeCourt affirmed the
propriety of the warrantlesssearch.
Raglin v. Commonwealth,Ky., - S. W.
2d_May9,1991. The Courtheldthat
the initial investigatorystop was proper
underAlabamav. White, 496 U.S._,
110 S.Ct. 2412, 110 Ed. 2d 3011990.
Thisoccurredbecausetheanonymoustip
had beencorroboratedby what the of
ficers had found at thescene. Probable
causeoccurredonly whenthe dog alerted
at the Corvette; thus, the warrantless
searchof the car which followed was
legal as a probablecausecarsearchpur
suant to Estep v. Commonwealth,Ky.,
663 S.W.2d 2 131983.

JusticeCombs wrote a passionatedis
sent.He first found that nothingwascor
roboratedby the police of any import,
and thuswould find that the initial stop
ping was a privacy violation. Justice
CombsfurtherdistinguishedAlabamav.
Whiteby saying that White wasa Fourth
Amendmentcase,while Section Ten
providesmoreprotectionthantheFourth
Amendment.Justice Combs further
statedthat thedog alerting did not pro
v,id probablecausefor a completecar
search. Significantly, Justice Combs
would requirea warrantin all automobile
cases,irrespectiveof probablecause.
"To hold that a searchmay proceed
withouta warrant‘given probablecause’
is to avoid the warrant process,and to
evisceratethe warrant clause."He con
cludeswith thesewords:"By ourholding

today we takeone more step towardan
Orwellian societywhereinno citizen is
securein her/hispersonor possessions,
andtheright toprivacyandfreedomfrom
unreasonablesearchesare but haunting
bygones."No one cansay it better.

Jeffersv. Heavrin,
JeffersonCounty, Kentucky,

932 F.2d 1160
6th CIr., 1991

In 1983, Tony Jefferswent to the Derby
with somefriends. He intendedto be in
the infield and tookwith him somefood,
blankets,etc., to makehis day more en
joyable.Uponentry to ChurchillDowns,
he wasconfrontedby Officer Heavrinof
theJeffersonCountyPoliceDepartment.
ShesearchedJeffers’ things pursuantto
a signwarningeveryonethat by entering
that subjectedthemselvesto a search.
She found a Pringlescan, looked into it
finding a pill bottle and an unattached
label. Jeffersstatedthat the bottle con
tained his allergy medicine. Heavrin
wentbackand askedother officers what
thepills were,andthey told herthey were
"probablyvalium." HeavrinarrestedJef
fers, and chargedhim with "pills in im
propercontainer."

Officer Heavrin did not show up for the
first two court appearances,to whichJef
fers drove from Ft. Wayne, Indiana.
Once,Heavrindid not showbecausethe
lab reporton the pills was incomplete.
She later found the pills were allergy
pills, but told no one. Subsequently,she
did not show in court due to a doctor’s
appointment.Ultimately, the case was
dismissedagainstJeffers. He filed suit
underSection1983 againstHeavrin, Jef
ferson County, and Churchill Downs.
The district court found for the defen
dants,but this decisionwas reversedby
theSixth Circuit.

The Court held that the gatesearchby
Heavnnwas consensual.However, the
Court further found that there was no
probablecauseto arrest Jeffers. The
Court suggested,however, that upon
remandtheofficer might havequalified
immunity. The Court further dismissed
thecaseagainstChurchillDowns.

The panelsplit significantly.JudgeGuy
wrote the opinion, and was joined by
Judge Boggs on all but the probable
causeissue.JudgeBoggsdisagreedwith
the majority, statingthat therewasprob
ablecauseto believethatJeffershadpills
in an improper containerbasedupon
Heavrin’s testimony.On the otherhand,
JudgeEdwardsdissentedbaseduponhis
believethat the initial searchby Heavrin
was beyondthe scopeof the proper
search.Thepoliceshouldnotbeallowed
to searchcontainerswhenthey aremere
ly looking for itemsthatare inappropriate
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in public places.Nor could Jeffershave
consentedto the policegoingbeyondthe
limits of a proper search.

Hall v. Shipley,
932 F.2d 1147
6th Cir., 1991

The Sixth Circuit decidedanother1983
caseonMay 8, 1991.Here,hepolicehad
receivedinformation that Hall was sell
ingmarijuanafromhis apartment.A war
rant was secured.Threeofficers went to
theapartmenton a Januarynight,knock
edon the door, andultimatelybroke into
the apartment.Whetherthey announced
their presence,and how long they waited
outside was in dispute. Hall and a
girlfriend were insidehaving sex.Once
inside, the officers required Hall to
remain nakedwhile a searchwas con
ducted.It wasallegedthe officerstried to
get Hall to puton a dress,and beratedhis
nudity. Ultimately, a small amount of
marijuanaandparaphernaliawerefound,
but not the large amount of marijuana
expected. Due to the quantity, the case
was dismissed.Hall filed suit in federal
court, alleginga violation of his privacy
rights. The district judge denied the
defendantofficers’ motion for summary
judgmentson groundsof qualified im
munity, andthey appealed.

TheSixth Circuit, in a decisionby Judge
Jones,held that the officers did have a
right to qualified immunity. The Court
found that anobjectivelyreasonableof
ficer "confrontedwith thesecircumstan
ces could have believedthat an unan
nounced,forcedentrywasnecessaryand
consistentwith Hall’s fourthamendment
rights.Theright assertedby Hall wasnot
so clearly establishedin this circuit as to
defeat the officers’ claim of qualified
immunity. Thus,theofficerscouldclaim
qualified immunity on Hall’s claim that
they violated his rights when they broke
into his apartmentin the night pursuant
to a warrant.

The officers did not fare as well in
regardsto Hall’s secondclaim. Hall had
also suedbaseduponhis being required
to stand nude while the warrant was
beingexecuted.A "reasonableofficer in
appellantofficers’ position would have
knownthat requiringan individual to sit
nakedwhileexposedto the cold January
air would violate suchindividuals‘clear
ly established’rights," and thusthe sum
mary judgmentmotion on this second
groundwas properlydenied.

THE SHORT VIEW

I. Ford v. Dowd, 931 F.2d 12868thCir.
1991. The Eighth Circuit has decided
thatapolice officer maynot berequired
to submitto a randomdrugscreenbased
merely upon an unsubstantiatedrumor
thathehadbeenassociatingwith adrug
dealer.Whereuniform or systematically
randomtesting is not done, the Fourth
Amendment requires at a minimum
reasonablesuspicion.

2. Jones v. Murray, 763 F.Supp. 842
D.C. W.D. Va., 1991.Speakingof Or
wellian,this federaldistrictcourthasap
provedof a Virginia statuterequiringall
newlyconvictedfelonsto provideblood
for the purposeof establishing a DNA
data-bank:-The Courtjustifies this upon
the "special needs"of the law enforce
mentcommunity.

3. Marriott v. Smith, 931 F.2d 517 8th
Cir. 5.1/91.While visitors of inmates
may besearchedprior to visiting the in
mate, a searchafter the visit violates the
privacyrights of thevisitor, accordingto
the EighthCircuit. Thesearchof a visitor
prior to thevisit involvesthe clearneed
to keepthe prison drug free, a fact not
apparentin apost-visitcase.

4. Owensv. State,589 A.2d 59,322 Md
616 Md. Ct. App. 1991.One Owens
cameto anapartmentwith othermenand
left a piece of luggagethere, saying he
was going to look for aplaceto stay.The
police showedup,saying they believed
there were drugs in the luggage. The
personliving in the apartmentgavecon
sent to searchthe apartment.A searchof
the defendant’sluggagerevealedcrack
cocaine.This search, however,was il
legal,accordingto theMarylandCourtof
Appeals.While theconsentto searchthe
apartmentwasvalid, thedefendantmain
tained an expectationof privacy in the
luggagewhich was not reducedby the
consentto search.

5. Statev. Williams, TexasCt. App.,13th
Dist., 49 CrL 1147, 1991 WL 114029
4/11/91. Reasonablesuspiciondis
sipatesunlessactedupon immediately.
Here, a tip came to the police that the
defendantwas selling drugs from his
truck. Surveillanceone day revealed
nothing. The next day the police ap
proachedthedefendantand a confronta
tion ensued.The Court held that while
therewas reasonablesuspicionthe first
day, it had dissipatedby the secondday,
and the Terrystophad beenimproper.

6. State v. Dickerson, 469 N.W.2L1 462
Minn. Ct. App., 1991.The Minnesota
Courtsof Appealshasrejectedthe"plain
feel" exceptionto the warrant require-

ment. A frisk of an individual can
proceedinto a full blown search only
wherethereis probablecause,or where
the officer feels a weapon during the
frisk. Feelingwhat is believedtobedrugs
doesnot allow the officer to thereupon
reachinto theclothing andseizetheitem
asto do so wouldbeto improperlyextend
therationaleof aTerry frisk.

7. Galberth v. United States,590 A.2d
990, 59 U.S.L.W. 2715 D.C. Ct. App,
1991.First, thedefendant’sfirst nameis
notGatewood.Secondly,the D.C.Court
of Appealshasdecidedthat a roadblock
checkpointfor the purposeof discover
ing drugs is unconstitutional.Road
blocks for the purposeof law enforce
ment,asopposedto detcrrin1gdrunkdriv
ing, arenot within themeaningof theSiiz
case.

8. Brown v. United States, 590 A.2d
1008, 59 U.S.L.W. 2758 DC Ct. App.,
1991. This case demonstratesthat
Aguilar/Spinelli still lives. An
anonymousinformant called the police
and told them that a black man, 5’6",
wearing a shirt with writing and blue
jeanswas sellingdrugsfrom a particular
streetcorner.However,when theofficer
arrived, there were fifty people there,
including Brown, who was 5’8, black,
wearing a shirt and shorts. When the
officer tried to talk to Brown,hebeganto
walk away. The officer then detained
Brown, and seizeda film canisterfrom
his person, discovering PCP and
marijuana. The DC Court of Appeals
reversedthe trial court’sorderoverruling
themotion to suppress.Thefactorsunder
Aguilar/Spinelli,basisof knowledgeand
reliability of the informant were anim
portantpart of the Court’s decision that
therewas not an articulablesuspicionat
the time of Brown’s seizure. Further,
nothing at the scenecorroboratedthe tip
by the informant.

9. State v. Shepherd,798 S.W. 2d 45
Ark. 1990.Theprosecutorissuedasub
poenaof the defendant’spropertyso the
police could look aroundto seewhether
therewas evidencethere of a drug lab.
During the executionof the subpoena,
thepolicesawevidencethroughthe open
garagedoor. Rejectingthe state’s"plain
view" argument,the ArkansasSupreme
Court held that the police were where
they hadno right to be,that the subpoena
was illegal, and the evidencehad been
suppressedproperly.

ERNIE LEWIS
AssistantPublicAdvocate
DirectorDPA
Clark/Jackson/MadisonCounty Office
201 WaterStreet
Richmond,KY
606 623-8413
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JUVENILE LAW

SECTION 11,
KENTUCKY CONSTITUTION
In allcriminal prosecutionstheac
cusedhas the right to be heardby
himself and counsel; to demand
the nature and causeof the ac
cusation against him; to meetthe
witnessesfacetoface,andto have
compulsoryprocessfor obtaining
witnessesin hisfavor. He cannot
be compelledto give evidence
against himself, nor can he be
deprived of his life, liberty or
properly unlessbyjudgmentofhis
peersorthe lawofthe land; andin
prosecutionsby indictment or in
formation, he shall havea speedy
public trial by an impartialjury of
the vicinage; but the GeneralAs
semblymay provide by a general
lawfor a changeofvenuein such
prosecutionsfor both the defen
dant andthe Commonwealth,the
changeto bemadeto the mostcon
venientcounty in which a fair trial
can beobtained.

JUVENILE LAW’S
GREATEST HITS

The JeffersonCounty Public Defender’s
Office ithà separateJuvenile Division
dedicatedexclusivelyto the representation
ofchildren before the juvenilecourt. The
Court employssevenfull-time attorneys
whoreceivespecializedtraining injuvenile
law.Thisreading list waspreparedaspart
of their training program. Compiled by
PeteSchuler,Chief,JuvenileDivision, Jef
fersonCountyPublicDefender’sOffice.

PUBLIC DEFENDER
READING LIST FOR

ATTORNEYS ASSIGNED TO
THE JUVENILE DIVISION

AS OF JUNE 1991

1. In re Gaul:, 87 S.Ct. 14281967.

2. Kent v. UnitedStates,86 S.Ct. 1045
1966.

3. In re Winship,90 S.Ct. 10681970.

4. Breedv. Jones,95 S.Ct. 17791975.

5. Santoskyv. Kramer, 102 S.Ct. 1388
1982.

6. Schall v. Martin, 104 S.Ct. 2403
1984.

7. McKeiver v. Pennsylvania,91 S.Ct.
19761971.

8. Stanley v. Illinois, 92 S.Ct. 1208
1972.

9. Wisconsin v. Yoder, 92 S.Ct. 1526
1972.

10. Davis v. Alaska, 94 S.Ct. 1105
1974.

‘11". Ingraham v. Wright, 97 S.Ct. 1401
1977.

12. Parhamv.J.R.,99 S.Ct.24931979.

13. NewJerseyv. T.L.O., 105 S.Ct. 733
1985.

14. Eddingsv. Oklahoma,102 S.Ct. 869
1982.

15. Thompsonv. Oklahoma, 108 S.Ct.
26871988.

16.Stanfordv. Kentucky,109 S.Ct. 2969
1989.

17. FTP. v. Courier-Journal, 774
S.W.2d 4.44 1989.

18. Commonwealthv. Gordon, 621
S.W.2d 27 1981.

19. Lee v. Porter, 598 S.W.2d 465
1980.

20. Commonwealthv. Partin, 702
S.W.2d5l1986.

21. Wilson v. West, 709 S.W.2d 468
1986.

22. Watson v. Commonwealth, 57
S.W.2d 39 1933.

23. Elmore v. Commonwealth,138
S.W.2d 9561940.

24. Thomas v. Commonwealth, 189
S.W.2d 6861945.

25. Spurlock v. Commonwealth,223
S.W.2d 9101940.

26. C.E.II. v. Commonwealth,619
S.W.2d725 1981.

27. Buchananv. Commonwealth,652
S.W.2d 87 1983.

28. Davidson v. Commonwealth,613
S.W.2d 431 1981.

29. Crick v. Smith,650 F.2d8601981.

30. Johnsonv. Bishop,587 S.W.2d 284
1979.

31. Benge v. Commonwealth, 346
S.W.2d 3111961.

33. Elmore v. Commonwealth,138
S.W.2d 9561990.
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34. Young v. Knight, 329 S.W.2d 195
1960,77 A.L.R.2d 994.

35. Heustisv. Sanders,320 S.W.2d 602
1959.

36. Childers v. Commonwealth,239
S.W.2d 255 1951.

37. Stanford v. Commonwealth,734
S.W.2d781 1987.

38. Jeff.Co. Dept.forllumanServicesv.
Carter, 795 S.W.2d59 1990.

39. Dennison v. Commonwealth,767
S.W.2d327 1988.

40.KentuckyJuvenileCode - all chap
ters.

41.DomesticViolencestatutesandchild
support enforcementlaws and proce
dures.

42.District Judge’sJuvenileBenchbook.

43.JudicialReviewof Childrenin Place
mentBenchbook.

44. ReasonableEffortsProtocol.

45. CHR’s Social ServicesPolicy
Manual, particularly in regard to
probation services,foster care place
ment, formation of easeplans, ad
ministrative reviews and casereview
timelines. Also working knowledge of
drug and alcoholservices.

4.6. CHR regulationsand policies per
taining to residential placement, treat
ment plans, and administrative revoca
tion proceedings.

47.A basicworking knowledgeof social
serviceinstitutionsthatprovidebothhard
and soft servicesfor families in crisis
including but not limited to existing
programsfor intervention in family
violence,mental health counseling
centersandprivate agencieswhich pro
vide servicesfor abused,neglectedor
dependentchildren,andstatusoffenders.

48.Basicworking knowledgeof private
child care institutions utilized by CHR
for placementof childrenwho are de
pendent,neglectedor abusedor status
offenders.

49. Materials pertaining to all current
CHR residentialfacilities and juvenile
mental healthfacilities.

50.Materialspertainingto the DHS res
titution program.

51. Juvenile Justiceand Delinquency
PreventionAct "Bayh Act", 42 U.S.C.,
Sec.56331983.

52. Jamesv. Wilkinson,currentlypend
ing in U.S. District Court, WesternDis
trict of Kentucky,beforeJudgeSimpson
- obtain materialsfrom PeteSchuler.

53. KentuckyAssociationfor Retarded
Citizens v. Conn., 510 F. Supp. 1233
1980.

54. Transferof Jurisdiction in Juvenile
Court,62 Ky. LawJournal, 122 1973.

55. A.B.A.StandardsRelatingto Interim
Placement.

56. A.B.A. StandardsPertaining to
TransferBetweenCourts.

57. Competencyto StandTrial Among
Adolescentsby JeffreyC. Savitskyand
DeborahKarras,Adolescence,Vol. XIX
No. 74,Summer1984,Libra Publishers,
Inc., 391 Willets Rd., Roslynilts., N.Y.
11577.

58. Juveniles’ Capacities to Waive
Miranda Rights: an Empirical
Analysisby ThomasGrisso,California
LawReview,Vol. 60 No. 6, Dec. 1980.

59. Competencyto Stand Trial in
JuvenileCourt by ThomasGrissoInter
nationalJournalofLaw andPsychiatry,
Vol. 10, 1-20, 1987.

60. The Role of Legal Counsel in
Juveniles’ Understandingof Their
Rightsby RichardA. Lawrence,Juvenile
andFamily Court Journal, Winter 1983
- 1984.

61. PsychosocialConceptsin Juvenile
Law by ThomasGrisso,LawandHuman
Behavior,Vol. 12 No. 4, 1988.

62. Improving Practice to Avoid Un
necessaryPlacements by Gary T.
Wienerman Calif. Continuing Educa
tion of theBar 1981.

63. Competencyof Child Witnessesby
Ross Eatman, Monograph, February,
1987. Publishedby National Centerfor
theProsecutionof Child Abuse.

64. Child Al.’use and Neglectby Robert
W. ten Bensel,Lindsay 0. Arthur, Larry
Brown,JulesRiley, JuvenileandFamily
Court Journal,Winter 1984.

65. Child Psychiatry and the Law,
Residual Parental Rights, Legal
Trends and Clinical Evaluation by
PamelaLangelier,Ph.D., Barry Nur
combe,M.D., 1985.

66. Significant Interventions: Coor
dinated Strategiesto Deter Family
Violence by Meredith Hoford, Project
Director, Family ViolenceProject, Na
tional Council of Juvenile and Family

CourtJudges;RichardGable,Directorof
Applied Research,National Centerfor
JuvenileJustice1984.

67. ObservationofSpouseAbuse:What
Happens to the Children? by Lame v.
Davis and BonnieE. Carlson,Journalof
Interpersonal Violence,Vol. 2 No. 3,
September1987.

68. The Child Witness to Family
Violence:Clinical andLegalConsidera
tionsby Gail S. Goodmanand Mindy S.
Rosenberg,DomesticViolenceon Trial:
Psychologicaland Legal Dimension
ofFamily Violence,NewYork: Springer
PublishingCo. 1987.

69. TheIdentificationofFamilyDysfunc
tion, Baxter, A., TechniquesforDealing
with Family Violence,Springfield:Char
les C. Thomas,Publisher,1987.

70. Making History: Social Workers
Guideto Lfe Books.

71. Goldstein,J. Freud, A., and Solnit,
A., BeyondtheBestInterestsofthe Child
TheFreePress,NewYork, 1973.

72. Goldstein,J. Freud, A., and Solnit,
A., BeforetheBestInterestsof the Child
TheFreePress,NewYork, 1979.

73. Guggenheim,M., and Sussman,A.,
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F.Y.I.
Procedures,Practice,& IssuesofInterest

CAPITAL CLIENTS DESERVE
BETTER THAN LAWYERS

WHO PASS THE BAR AND
THE MIRROR TEST

Forthoseof you who havehandleddeath
penalty cases,it will be interestingfor
you to know that thereis no shortageof
lawyerstododeathpenaltycasesandthat
deathpenalty casesdo not require any
additional time or effort.

Such is the opinion expressedby Mc
CrackenCircuit Court JudgeGraves, and
the prosecutor, Tom Osborne, during
proceedings which eventually found
PaulIsaacsin contempt.DPA,and,there
fore PaulIsaacs,wasto havefoundattor
neyswilling to takethreedeathpenalty
casesfor trial dateswithin 2 months.The
Court and prosecutor couldn’t seem to
understandwhy someof DPA’s "bright,
eager young lawyers" couldn’t just be
assignedthesecases.After all, why do
you needfelony experienceto represent
a personmerely on trial for his life?
Wouldn’tdomgsuchacasebejustagreat
way to be initiated into the field of
criminaljury practice?

Not taking anything away from new
lawyers,we wereall new once, but im
agine a world where in a large civil
plaintiff’s action,thecivil firms, hiredby
insurancecarriers,would sendsomeone
to handlethecasethroughthaI who was
inexperienced,and on shortnotice!!! Of
course no law firm would put a new,
inexperiencedlawyer intothecourtroom
in major litigation whenthe newattorney
hadnot beentrainedfor the job, nothad
the requisiteexperience,or had inade

quatetimeto prepare.After all, thereis a
lot of moneyat stakein a personalinjury
action.In certaincircuits,however,DPA
is expectedto do just that when a
person’slife is at stake. Is there some
thing-wrongwith this picture?

It shouldangerall of us that a human life,
regardlessof what that life is allegedto
havedone,is held in such little regard
that a court would suggestusing a man
ontrial for hislife asa "trainingexercise"
for a new lawyer.

THE POLICE CAN CONTACT
YOUR CLIENT

MCNEIL v. WiSCONSIN
U.S., 111 S.Ct. 2204

1991

Attorneysnow havea reasonto be even
more guarded against police contacts
with their clients, evenafter counselhas
beenappointedon the record. On June
13, 1991, the U.S. SupremeCourt
decidedMcNeil v. Wisconsin,- U.S.
-, 111 S.Ct. 2204 1991. Although
McNeil was appointedcounselat his first
court appearance,this was for an armed
robbery chargeonly. The police, without
counselpresent, then interviewedhim
about an unrelated murdercharge for
which he was later convicted and this
appeal followed. The Court distin
guishedbetweenpurely 6thAmendment
rightsto counselandthe"different right
to counsel found not in the text of the
Sixth Amendment,"but in "[the Supreme
Court’s] jurisprudence relating to the
Fifth Amendment’s guarantees that no
personshallbecompelledin anycriminal
proceedingto bea witness againsthim
self." Id., at 2208.

TheCourt held that the6thAmendment
right tocounselis "offensespecific,"and
‘1ile thepolicemay notnecessarilydis
cussthe "current offense" with a client
aftercounselhasbeenappointed,they are
free to investigate "other offenses" for
which he might be a suspect.

TheCourtheld,however,thata suspect’s
5thAmendmentright appliedto anyand

all offensesbecausethe client,by invok
ing this right, indicateshis desirenot to
speakwith police aboutany offenseun
lesscounselis present.Citing Arizonav.
Roberson,486U.S.675, 108 S.Ct.2093.
100L.Ed. 2d 7041988;McNeil, supra.,
at 2208. In doing this, the Court reaf
firmed its earlierpositionsfound in Ed
wardsv.Arizona,451U.S.477,101 S.Ct.
1880,68L.Ed.2d 378 1981,Minnickv.
Mississippi,498 U.S. -, 111 S.Ct.486,
112 L.Ed.2d 489 1990, Michigan v.
Harvey,494 U.S. 344, 110 S.Ct. 1176,
108 L.Ed.2d 2931990andMichiganv.
Jackson,475 U.S. 625, 106 S.Ct. 1404,
89 L.Ed.2d631 1986.

Not that police officers would ever do
sucha thing, butconsiderthis scenario:
yourclient mightbeasuspectin amurder
chargeor other seriousoffense,andthe
police are somehowable to have him
arrestedon somecharge,howeverminor,
thusgettinghim into jail. Once in cus
tody,andin spiteof yourappearancewith
him at anarraignment,he is then,under
McNeil, available for the police to ap
proach in jail, and he is vulnerable to
jailhouse snitches,etc. So, what can
defenselawyersdo aboutit?

A suggestionwouldbe to routinely file a
motion and tenderan order immediately
upon assignmentto the case that the
Courtordernopolicecontactwhatsoever
with yourclient for anypurpose,andthat
this order shouldinclude "agentsof the
police," prosecutor,and the like. Illinois
v. Perkins, 110 S.Ct.23941990;Com
monwealthv. Vanover,Ky., 689 S.W.2d
11 1985astrongdissentby J. Liebson

Anothersuggestion:!recentlywatcheda
hearing where a defenseattorney sub
poenaedthe chiefinvestigating officer in
courtfor thesolepurposeof asking him
whetherhe had interviewed anyonein the
jail with the client, and he intendedto
sniff outpossiblesnitchesin the future.

The ultimate legal effectof such a motion
may be unknownnow, but McNeil and
the other casescited abovetells us the
consequencesof doing absolutelynoth
ing.
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The Courier Journalsaidin aNov. 18,
1990 editorial that "It’s unthinkable
that anyjustice would accept such an
attorney.But if the shoeis on another
fellow’s foot, the script changes."
Pleaseseethe February,1991 issueof
the Advocate,page35. for a reprintof
that editorial and a discussionof the
quality of representationand of the
needfor standardsin capitalcases.

L



CHEAP HELP REQUIRED:
DEATH PENALTY LAWYERS

WANTED

Contrary to what McCrackenCounty
may believe about availability of death
penalty lawyers,we do havea "crisis"
relativeto fmding peoplewilling to do
death penalty work. Although some
prosecutorsandjudgeswould prefer that
we areunpreparedand lessthan diligent
about advocating for our clients,we still
havea duty to do so. If thereis anyone
reading this columnwho would be inter
estedin undertakingadeathpenaltycase,
pleaselet meknow. Wecurrentlyhavea
situation in Harlan County in which a
contract for the administrationof in
digent representationwas executedby
the local barassociationas administrator
of theplan,butwhena deathpenaltycase
arose,theentirebar associationdecided
therewas a conflictof interestamongall
of them.Thisconflicthadnotbeendocu
mented.The local public defenderand
the client gotinto adispute,andthejudge
allowedthe local public defenderout of
the case.

DPA advocatedthat the fiscal court also
an executing party to the plan and the
HarlanCountyBar Association develop
somearrangementsfor therepresentation
ofthis client,pursuantto itscontractwith
the Public Advocate.Thejudge simply
orderedthis writer and DPA to find a
lawyer,in spiteof theplans’scontractual
provisions. He further ordered that no
payment would be considereduntil after
the trial wasover. A coupleof lawyers
indicated their willingness to represent
this defendant,butonly if somecompen
sationwas assured.

Thereseemstobea popularbeliefaround
this statethat theDepartmentof Public
Advocacyhasa rosterof attorneyswho
areeagerto work over400 hours,neglect
their practice,and work for free.Unfor
tunately,thatis not the case.On theother
hand, if someof you out thereareinter
estedin getting involved in the Harlan
Countymatter,oranyotherdeathpenalty
case,pleasegetin touchwith me.[Mike
Williams, 502-564-8006].Pleasehurry
becausetheJudgeorderedme to appear
and show causebecauseI can’t find a
lawyer wanting to work for free!

PAYNE V. TENNESSEE: IT’S
WHO YOU KILL

Payne v. Tennessee was recently
decidedon the last day of the Supreme
Court’s tenn.Thisis the socalled"victim
impact"casereportedlyoverruledBooth
and Gaithers.The specific holding was
that victim impact evidencegenerallyis
not a violation of the 8th Amendment if

presentedto the trier of fact, sentencing
jury, or the like.

Attorneys who handle thesecasesmay
need to consider, or reconsider,dis
coveryrequestedup to this point. If the
prosecutoris going to consider using
"victim impact"evidence,then we need
to discoverwhat that evidenceis goingto
be. Is the victim’s "shadypast,"or "bad
character" then exculpatory?Is it im
peachmentevidence?Is it discoverable?

If the family is going to testify aboutthe
terrible impact the murderhasausod,
then is it relevantthat the deceasedand
his family were on bad termswith each
other?Is it relevantthat a deceasedhus
bandhadbeenconsideringdivorcefrom
the testifying, bereavedspouse?That
they were fighting on a regularbasis?
That the victim was an alcoholic who
beather! him?

Justhow far prosecutorand defenseat
torneyswill be able to go into this type
of evidenceis unknown. At the same
time, we cannotsit therepowerlessand
let the prosecutoremotionallychargea
jury to theextentthey will put our client
in theelectricchairbecauseof the flood
of emotionsfrom thewitnessstand.The
victim’s families who have alreadysuf
fered significanttraumamay haveto un
dergo their personal livesbeing exposed
in a courtroom,although the wisdomof
cross-examininga bereavedrelativemay
beopen to questionin manycases.

The full impact of Payne is not yet
known, but just as sure as the next
Supreme Court Justice will not be a
liberal, defenseattorneysmustbegin re
thinking their theory of the case as it
mightpertainto apenaltyphasein a death
penaltyproceeding.Themattermust be
consideredin discoveryaswemustknow
whetheror not this evidenceis going to
beadmittedbeforewe begin voir dire of
the juty.

JUVENILE FACILITIES:
An UnexpectedSourceFor

Mitigation

A very fertile area to explorefor mitiga
tion of a capital offense comesfrom a
source one might not expect. If your
client was in a stateapprovedjuvenile
treatment/correctionalcenter, particu
lary 10 years or more back, there was
possibly abuseand other questionable
treatmentsused to try to correct your
client’s delinquency.

Oneclient disclosedthingssuchas being
slammedto thegroundrepeatedly,being
made by camp personnelto hurt other
camp members,being forced to stand
nakedin frontof a groupand counselors,
being restrainedand his mouth held so

that he couldn’t breathe,working in a
frozen pond at temperaturesof 35
degrees,amongother things.Thisclient
was a runawayandchoseto beplacedin
jail, ratherthan releasedto his home,to
getawayfrom abuse.His angerat being
placedin a facility with, ashetermedit,
"state-sanctionedabuse"is palpable.

MITIGATION OUTLINE AVAIL
ABLE: A mitigation outline is available
from CrisBrown of our unit.Theoutline
can be used as a springboardfor inves
tigation in preparationfor the penalty
phase.

CAPITAL TRIAL OUTLINE
AVAILABLE: The Trial Outline that
appearedin Tab 12 of the 1991 DPA
AnnualSeminarNotebookis availableto
be placed on 3 1/2 or 5 1/4 disk. Please
sendme aformatteddisk, and I’ll copy it
for you.

If you failed to get a copy of theoutline,
justcontactmeand onewill bemailed to
you.

MIKE WILLIAMS
AssistantPublicAdvocate
Chief, CTU
Frankfort
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PLEASE NOTE:

The NATIONAL SHORTHAND
REPORTERS ASSOCIATION has
changedits name,addressandfax #: It
is now: NATIONAL COURT
REPORTERS ASSOCIATION, 8224
Old CourthouseRoad, Vienna, Vir
ginia 22182-3808Tel. # 703 556-
6272FAX # 703-556-6291

The KENTUCKY SHORTHAND
REPORTERS ASSOCIATION has
changedits name to: KENTUCKY
COURT REPORTERS ASSOCIA
TION. Theiraddressisunchanged:179
E. Maxwell Street,Lexington, KY
40508,606 254-0568.

The SOUTHERN PRISONERS’
DEFENSE COMMITTEE has
changed its name to THE
SOUTHERNCENTERFOR HUMAN
RIGHTS. Their addressis 83 Poplar
Street,N.W., Atlanta,GA 30303-2122
Tel. # 404688-1202FAX #404-688-
9440

CORRECTION: In the JUNE 1991
issue of The Advocate,page 56 the
creditlinewasinadvertentlyleft off on
the article "Young BlackMenand the
Criminal JusticeSystem."The credit-
line shouldhaveread "reprintedwith
permissionfrom OvercrowdedTimes,
Volume 2,Number1, January1991."



EVIDENCE LAW
ReviewofRecentCourtDecisions

FOURTEENAMENDMENT
Nostateshall makeorenforceany
law which shall abridge the
privilegesor immunitiesofcitizens
of theUnited States; nor shall any
State depriveany person of life,
liberty, or properly, without due
processof law; nor deny to any
person within its jurisdiction the
equalprotectionof thelaws.

Becauseof a schedulingchange,this
issue’scolumnis devotedto a reviewof
evidencecases decided in the last ten
monthsorso. Thefollowingcasediscus
sion is organized under subject matter
groupings-that-roughlyparallel the sub
j!ct headingsof the new evidencecode.
This year I am including a few Sixth
Circuit cases to show how the new
evidencerules might or might not re
quirea resultdifferent from the oneob
tainedunderKentucky commonlaw.

Manyof theusualsuspects,other crimes
evidence5 cases,hearsay11 cases,
and sentencing8 casesreceived sig
nificant attention by the courts while
someother stand-byslike preservation2
caseswere at least relegated to the
sidelines,A newsubject, authentication
ofphysicalevidence,primarily audioand
videotapesof various types,wasthe topic
of sixcases.The SupremeCourt of Ken
tucky has hardened its position on the
initial burden of proof in Gadd-PFO
hearings, leavingthequestion of whether
to put your client on,or not, up in the air.

There arenot many new casesthis year.
A lot of the caseswere applications of
well-establishedprinciples in novel cir
cumstancesor more complete explana
tions of cases and principles that the
courts havebeentalkingabout for the last
few years. However, in the area of dis
coveryandhearsay,thecourtshavemade
significantstatementsof what the law is
and how courts shouldconduct criminal
proceedings, and these are worth par
ticular attention.

A DiscoveryandSuppression

Milburn v. Commonwealth, Ky,, 78$
S.W.2d2531989- Under Barneti, ex
clusion is justified whennon-disclosure
‘of evidenceby the Commonwealth
prevents the defendant fromdeveloping
his ownevidence.

Barnes v. Commonwealth, Ky., 794
S.W,2d 1651990- UnderBarnett, the
maliciousor intentional violation of dis
coveiy orders, or inadvertentviolation

arenotcrucial to the rightdispositionof
a defendant’s motion to exclude.

Mounce v. Commonwealth, Ky., 795
S.W.2d 375 1990 - In a criminal case
thedefendantmay discoverinformation
and evidencethat might not be admis
sible at trial if it might lead to the dis
covery of admissible evidence. The
Commonwealthmust object to an order
to produceevidenceat the time the order
is entered,or the objection is waived.
Evidence to impeach prosecution wit
nessesis discoverable as exculpatory
evidence.

Hicks v. Commonwealth, Ky.App.,
805 S.W.2d 144 1990 - RCr 7.26was
enactedto allow a defendantreasonable
opportunity to inspect previous state
mentsof witnessesin order to engagein
full cross-examination. When the
prosecutor agreesto open file discovery,
he is disclosinghis evidenceandtheories
to the defense,andis obligated to adhere
to theagreement. Violation of open file
is subject to the harmlesserrorrule.

US. v. Todd, 920 F.2d 399 6th Clr.
1990 - The Brady rule requiring dis
closureof exculpatory evidenceis not a
discoveryrule but is a requirement of the
due process clause. Relief from the
prosecutor’s failure to discloseis jus
tified only if failure results in an unfair
trial.

Milburn v. Commonwealth,Ky., 788
S.W.2d 253 1989 - The voluntariness
of a statement is determinedby the
totality of the circumstances. Even
though defendant was in a seriousacci
dent and his senseswere deadenedby
alcohol the statement under the cir
cumstanceswasvoluntary.

B Character& Relevance

Campbellv. Commonwealth,Ky., 788
S.W,2d 2601990 - Under Sanborn,a
certainamountof backgroundinforma
tion about the deceasedis relevant to
understandingthenatureof the crimein
homicidecases.

‘1$ -c’----

This regularAdvocatecolumn reviews
new evidencecasesdecidedhi Ken
tucky andfederalcowls,anddealswith
specific evidentiary problems en
countered by criminal defenseattor
neys.
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Davis v. Commonwealth, Ky., 795
S.W.2d942 1990 - Any referenceto a
polygraphby anyoneat trial is error.

U.S.v. Barger, 931 F.2d 359 6th CIr.,
1991 - Evidenceconcerningpolygraph
testsis notinadmissibleif it is relevantto
an issuein the case and the probative
valueoutweighstheprejudicialpotential.

Sanders v. Commonwealth, Ky., 801
S.W.2d6651990- Evidenceconcern
ing remorseis irrelevant to guilt or in
nocencein mostcases.However,in this
caseit was relevantto thepsychiatrist’s
determinationthat defendantwas a
manipulativeperson. Theconsequences
of an insanity or mental illness verdict
haveno legitimatebearingon the issue
of guilt or innocencein a criminal case.

C Other Crimes Evidence

Howard v. Commonwealth, Ky.App.,
787 S.W.2d 264 1989 - In a drugtraf
ficking cases,anothermarijuanaselling
incidentoccurring four monthsafter the
incidenton trial is admissible.

Stanfordv. Commonwealth,Ky., 793
S.W.2d 112 1990 - Evidence that the
gun usedto kill decedentwas oneof 160
defendanthad stolen and evidencethat
cardefendantwasdriving wasstolenwas
so interwovenwith the murder at issue
that it was admissible.

Woods v. Commonwealth, Ky., 793
S.W.2d809 1990 - Introductionof an
invalid prior conviction in a subsequent
offendercasewas collateralevidenceof
unrelatedcriminal activity and was
prejudicial to the accused.

Barnes v. Commonwealth,Ky., 794
S.W.2d 165 1990 - Thegeneralrule is
that unchargedcriminal misconduct
evidenceis inadmissible. Acts of physi
cal violenceremotein timeprovelittle in
regardto intent,motive, plan or scheme
in a homicidecase.

US. v. Feinman, 903 F.2d 495 6th
Cir., 1991 - For othercrimesevidence
the court must employ a two step
analysis. Thefirst questionis whether
theotherconductis relevantand admis
siblefor aproperpurpose.To do this the
court must determinewhetherthe con
duct relatesto a matterat issue and is
substantiallysimilarandreasonablynear
in time to the currentoffense,andmust
determinewhether it is probativeof a
materialissueother thancharacter. The
secondpart of the test is whether the
probativevalue substantiallyoutweighs
thedangerof unfairprejudice.

D Impeachment

Stanford v. Commonwealth,Ky., 793
S.W.2d 112 1990 - The psychiatric
problemsof a witnessarenot theproper
subjectof impeachmentunless the
proponentcanshow that theproblemre
latesto credibility.

Mounce v. Commonwealth, Ky., 795
S.W.2d 375 1990 - Theright to cross-
examine to impeacha witness s fun
damentalto a fair trial.

Bussey v. Commonwealth, Ky., 797
SW.2d483 1990 - Rehabilitationof
witnessesis permittedonly whenthe wit
ness is attacked on inconsistentstate
ments, recent fabrication, improperin
fluence-ornyother-circumstance- that
calls ability to recall into question.
Merely challengingthe truthfulness of
the witness is not enough to justify
rehabilitation.

Sanders v. Commonwealth, Ky., 801
S.W.2d6651990- Once the defendant
takesthe standandtestifieshiscredibility
is subject to impeachmentby cross-ex
amination.

U.S. v. Sloman,909 F.2d 176 6th Cir.
1990 - Whenthedefendanttestifies he
is subject to cross-examinationand im
peachment.If a priorconvictionusedfor
impeachmentinvolvesdishonestyand is
less than 10 years old it is admissible
withoutanybalancingofprejudiceunder
FRE 609a.

E Hearsay, Confrontation and
Jell

Smith v. Commonwealth,Ky., 788
S,W.2d 266 1990 - The court cites
Lawson’sHandbook,Section8.60bfor
guidelinesfor determiningwhen a spon
taneousutteranceis admissible.

Barnes v. Commonwealth, Ky., 794
S.W.2d 165 1990 - Hearsayis not ad
missible unlessit falls within a recog
nizedexception. The hearsayrule for
bidsuseof anassertionmadeoutof court
as testimony to the truth of the fact as
serted. Theessenceof the rule prohibit
ing hearsayis absenceof anopportunity
to cross-examine.

In this case,defendantwas deniedthe
rih1 to cross-examineand confrontby
useof theaffidavit of his deceasedwife
made for a divorceproceeding2 years
earlier. The fact that it was an affidavit
wasnotsignificantin determiningadmis
sibility. Hearsayevidencemust be ex
cluded unlessproponentcan show that

possibility of mistake is substantially
eliminated.

Thefeltrule providesthat whentheper
sonwho madethe outof court statement
and the person who says it was made
appearaswitnessesunderoaththereisno
reasonto denythejury the opportunityto
hear all that both have to say on the
subject. However,unless evidencefits
undera hearsayexceptionor underJell,
it mustbeexcluded.

Mounce v. Commonwealth, Ky., 795
S.W.2d 3751990-Thetrial judgeerred
whenhe did not let thedefendantrecall
a witness to lay a Jett foundation.
Defendanthad no reason to establisha
foundationearlierin the trial.

The main concernof the spontaneous
statementexceptionis determinationof
whether, under the circumstances
presented,thespeakercanbeconsidered
to bespeakingunderthe stressof nervous
excitement.

Davis v. Commonwealth, Ky., 795
S.W.2d 942 1990 - The two most im
portant requirementsof Jell are that it
dealwith an issuematerialto the merits
of the causeand that the CR 43.08foun
dationbe laid.

Bussey v. Commonwealth, Ky., 797
S.W.2d4831990- TheSupremeCourt
in this caseremindscounsel that it has
"firmly" rejectedthe so-calledinvestiga
tive hearsayexception to the hearsay
rule.

Sherleyv. Seabold,929 F.2d 272 6th
Cir. 1991 - TheSixth Amendmentre
quires confrontationat criminal trials,
andU.S. SupremeCourtopinionsrequire
the proponentof hearsayto show the
unavailabilityof thewitnessand indicia
of reliabilityof the statement.Wherethe
Commonwealthdoesnotsubpoenaor at
tempt to deposea witness,thesestand
ardsare notmet. However,any error in
this regardis subjectto Chapmanharm
lesserroranalysis.

Baylis v. Lourdes Hospital, Ky., 805
S.W.2d1221991- Medical recordsare
anexceptionto thehearsayruleunderthe
businessrecords theory. Necessityof
using the records is not a requirement.
As to mattersproperly included in the
records, they are entitled to the same
dignity and acceptanceas any other
evidence. Relyingon Barnes,the court
stated that hearsayevidenceadmitted
under the exceptionsto the rule must
substantiallyeliminate the possibilityof
errorandthat medicalrecordssatisfy this
test.

Hardy v. Wigginton, 922 F.2d 2946th
Cir. 1990 - Therearesomeexceptions
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to the general rule that testimonymust
occurin the presenceof thejury in court.
Thisgeneralrule mustgiveway topublic
policy and thenecessitiesof the case.In
this case,counselfor both sidesand the
child sexual abusewitness went to
anotherroom while thejudge,thedefen
dant and thejury watchedthe examina
tion by closedcircuit TV. Thecourt held
that this satisfied the individualized
determinationrequirementof Maryland
v. Craig, andthereforewas permissible.
The courtalsonotedthat wherea child’s
fear is a "generalizedfear of court
proceedings"a more stringentexamina
tion mustbemade.

U.S.v. Morrow, 923 F.2d4276thCir.,
1991 - In this Bruton case,the6thCir
cuit held that redactionof all plural
pronounsin theco-defendant’sstatement
that might be construedto refer to the
defendantwas sufficient to meet due
processrequirements.

Idaho v. Wright, U.S. , 110 S.Ct.
3139, 111 L.Ed.2W 638 I990 - In
criminating statementsadmissibleunder
anexceptionto thehearsayrule arenot
admissibleunder the confrontation
clauseunlessthestateeitherproducesor
showstheunavailabilityof the declarant
andthe statementbearsadequateindicia
of reliability, either by being a firmly
rooted hearsayexceptionor by demon
stration of particularizedguaranteesof
trustworthiness.The guaranteesof
trustworthinessmust be determinedby
all circumstancessurrounding the
making of the statementthat renderthe
declarantparticularly worthy of belief.
Undereitherthe firmly rootedexception
or particularizedguaranteestest, the
evidencemustbesotrustworthythat ad
versarial testing would add little to its
reliability. Thecourt in this caserejected
a claim the child’s statementshouldbe
deemedpresumptivelyunreliable.

Maryland v. Craig, U.S. , 110
S.Ct. 3157, 111 L.Ed1 666li90 -

This is anotherchild hearsaycase. The
courtheld that thecentral concernof the
confrontationclauseof the SixthAmend
ment is to ensurereliability of evidence
against the defendantby subjecting it to
rigorous adversarytesting beforethe trier
of fact. Faceto faceconfrontationen
hancesthis purposeby reducingthe risk
that the witnesswill wrongfully impli
cate thedefendant.However, in narrow
circumstances,theconfrontationclause
permits hearsaydespite the inability to
confront, therefore face to face confron
tation is not indispensableunder the
federalconstitution.

A state’s interest in protectinga child
from further trauma at court can be a
sufficientjustificationfor denial of face
to faceconfrontation if, ona casespecific

determination,the trial judgedecidesthat
thechild shouldnot testify becauseit is
necessaryto protectthe child’s welfare,
that thechild couldbetraumatizedby the
defendant’spresence,although not by
the courtroom generally, and that the
child’s distress is more than merener
vousnessor excitementor reluctanceto
testify. The court suggestedthat less
restrictivealternativeson confrontation
betried,but saidthatthey werenotneces
sary.

F Expert Witnesses

Sanders v. Commonwealth, Ky., 801
S.W.2d6651990- An expertmay rely
on infOrmation suppliedby third parties
if theexpertcustomarily relies on such
information in the day to day decisions
of his practice.

Citizens State Bank v. SeaboardRail
road,Ky.App., 803 S.W.2d 5851991
- Expert opinionmustbe basedon facts
in evidence,not on assumptions. On
anotherissue,thecourtheld that a police
officer with experiencein estimating
speedand who had an opportunity to
observea train could give an opinion
concerningthe speedof thetrain.

Black v. Ryder-P.I.E. Nationwide,
Inc., 930 F.2d 505 6th Cir., 1991 -

Underthe federalrulesanopinion is not
excludable becauseit reachesthe ul
timate issueof fact, but the court may
excludeit if it is nothelpful to the jury or
is a wasteof time.

U.S. v. Pearce,912 F.2d 159 6th CIr.,
1990 - Law enforcementofficers may
testify concerningmethodsand techni
quesin an areaof criminal activity andto
establisha modusoperandiof particular
crimes, giving the example of the
presenceof guns at crack houses. The
court said that this is generally beyond
the knowledgeof the averagelay juror
and thereforea proper subjectof expert
testimony.

Waters v. Kassulke, 916 F.2 329 6th
CIr., 1990 - The 6th Circuit says that
Kentuckylaw prohibitsexperttestimony
thatpurportstoresolvethe ultimateissue
of a case.

G Authentication

Howard v. Commonwealth, Ky.App.,
787 S.W.2d 264 1989 - Thiscasemay
adopt FRE 901b5 for authentication.
The court held that an expert was not
neededto identify voiceson tape.

Milburn v. Commonwealth, Ky., 788

S.W.2d 253 1989 - A videotapeis ad
missibleunderthe same"liberal" stand
ardsestablishedfor photographsin Gall
v. Commonwealth.

Campbell v. Commonwealth, Ky., 788
S.W.2d2601990- Thecorrectfounda
tion for introduction of a tapefrom a
phoneansweringmachineis the founda
tion for introducing other audio tapes.
Any witnesswith personalknowledgeof
the voice on the tapecan identify it and
theproponentmust show that the tapes
are what they purportto be.

Smith v. Commonwealth, Ky., 788
S.W.2d 2661990- Failure to meet the
noticerequirementsof KRS 422.305jus
tifies a court in excluding thoserecords
from evidence.

Woods v. Commonwealth, Ky., 793
S.W.2d 809 1990 - An audiotapethat
hasbeenelectronically"cleaned"may be
admitted where the police officer tes
tified to theaccuracyof the tapeand the
experttestifiedto factsshowinghow the
tapewas cleaned.

Hicks v. Commonwealth,Ky.App, 805
S.W.2d 1441990 - Fordemonstrative
evidencethe proponentmust establish
that theevidenceis linked by time, place
andcircumstancewith thecommissionof
a criminal offense. Theproponentmust
show when and wherethe evidencewas
found and in whosepossession.

H Sentencing

Commonwealthv.Crawford, Ky., 789
S.W.2d 7791990- A signed AOC plea
form shown to defendantby the judge,
plus judge questionsof whether the
defendantsigned and understoodthe
form are sufficient to show a knowing
andvalid plea. Thecourtsaysprior pleas
mustbedeterminedfrom the recordasa
whole.

Woods v. Commonwealth, Ky., 793
S.W.2d 809 1990 - Rudolphv. Com
monwealthis overruled.Thecourt ruled
that the prosecutioncannotusea posses
sionof marijuanaconviction to enhance
subsequenttrafficking chargesunder
KRS 218A.990.

Grenke v. Commonwealth, Ky., 796
S.W.2d 8581990- In truth-in-sentenc
ing cases,remotenessof thepriorconvic
tion affectsthe weight of the prior con
viction but not its admissibility. The
court refusesto establisha bright line
rule.

U.S. v. Sammons,918 F.2d 592 6th
Cir., 1990 - Fundamentalprinciplesof
due processprohibit a judge at sentenc
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ing from consideringunconstitutionally
obtainedpriorconvictions. A defendant
must be given an opportunity to rebut
theseprior convictionsat sentencing.

Centersv. Commonwealth, Ky.App.,
799 S.W.2d51 1990 - Thevalidity of
a guilty pleaisbasedon the totality of the
circumstancesincluding defendant’s
demeanor,background,experienceand
other circumstances.Court follows the
rule of Blackiedgev. Allison, in holding
thatsolemndeclarationsmadeatthetime
of thepleawas enteredareentitledto a
strongpresumptionof "verity".

Conklin v. Commonwealth,Ky., 799
S.W.2d 582 1990 - In this case the
SupremeCourt saidthat its test in Dunn
v. Commonwealthdoesnot violate the
rule in Boykinv. Alabama.In a footnote,
the court specifically refusedto follow
Dunn v. Simmons,the6th Circuit Court
of Appealscasethat held that the Ken
tucky rule violated federal standards.
Thecourt specificallynotedthat theU.S.
SupremeCourt had not spokenon the
issue.Thecourtheldthat Boylcin merely
held that a silentrecordis not sufficient
toestablishthatthedefendantunderstood
his rights. However,Boykindid nothold
that thedefendantwas entitledto havea
plea vacatedsolely becausethe record
fails to disclose a proper colloquy.
Rather,undertheKentuckyrule, a silent
recordismerelythereasonwhy theCom
monwealth cannot affirmatively estab
lish a knowing and voluntary pleaafter
the defendanthas introducedtestimony
or otheraffirmativeevidencethat he did
notknow his rights.

Also, in truth-in-sentencingcases,mis
demeanorscommittedsubsequentto the
dateof the presentoffensemay be ad
mittedif the defendantis convictedof the
misdemeanorsby timeof trial.

Topassv. Commonwealth, Ky. App.,
799 S.W.2d5871990- A priorpleato
a suspendedlicensebecauseof DUI con
stitutesa judicial admissionof theprior
convictionfor purposesof a subsequent
offendertrial. Also, the courtruledthat
Departmentof Transportationrecords
may showthe lengthofthesuspensionof
the license,butcannotbeusedto estab
lish the factof prior convictions.

U.S. v. Walter, 908 F.2d 12896thCIr.
1990 - The Supreme Court hasspecifi
cally rejected the claim that any time a
statelinks the severityof sentenceto a
fact that the state must prove the fact
beyond a reasonabledoubt. The 6th Cir
cuit observesthat usually proof by a
preponderanceis enough.

I Privilege

Smith v. Commonwealth, Ky., 788
S.W.2d 266 1990 - A wife at trial as
sertedher privilege not to testify. She
wasnotmarriedatthe timeof theoffense
and therefore the court said that state
ment made by her at the time of the
offensewas admissibleasanexcitedut
terance.

Bank One of Cleveland v. Abbe, 916
F.2d 10671990- The5th Amendment
protectsa personagainstanydisclosures
that the personreasonablybelievescould
be used to incriminate, or could leadto
evidencethat could be used to in
criminateher. A convictedbut unsen
tenceddefendantretainsthe privilegeto
someextent, and a defendantclaiming
the privilege is required to cooperateat
thehearingon theprivilegeto the extent
consistentwith preservationof the
privilege.

Steelvest, Inc. v. Scansteel Service
Center, Ky., 807 S.W.2d 476 1991 -

The attorney-clientprivilege protects
communicationsor actsdonewithin the
scopeof professionalemployment. The
privilegeunderKRS 421.2104doesnot
apply to caseswhere the attorneyacts
merelyasa businessagent. Theprivilege
is absoluteas to pasttransactionsor of
fenses,but is notabsolutewheretheper
sonisseekingadvicein contemplationof
a fraud. In this case,thecourtheld that
the attorney’sdepositioncouldbe taken.

Pennsylvaniav. Muniz, _U.S. -, 110
S.Ct. 2638, 110 L.Ed.2d 528 1990 -

The5th Amendmentdoesnotprotecta
suspectfrombeingcompelledto produce
real of physicalevidence. Theprivilege
only protecttestimonialevidence,thatis,
a communicationthat of itself explicitly
or implicitly relatesa factualassertionor
disclosesinformation.

Matter of Grand Jury Investigation,
922 F.2d 1266 6th Cir., 1991 - In
federallaw,the informant’sprivilegefor
the governmentis acreatureof common
law which providesqualified immunity
to thegovernmentto refuseto disclose
the identity of the informant. The
privilege is not absoluteandmust give
way whentheconfidentialinformanthas
information that is helpful to the defen
dant.

J Preservation

Stanford v. Commonwealth, Ky., 793
S.W.2d1121990-Thetrial courtis not
boundtoruleonamotion in limine before
the evidenceis introduced.The defen

dant was not denied the right to testify
becausethejudge refusedto rule on the
admissibilityof rebuttalevidencethatthe
Commonwealthmight introduce. The
judgecouldnot tell at the timethemotion
was madewhetherthe rebuttalevidence
concerningstolen guns would be
relevant.

Sanders v. Commonwealth, Ky., 801
S.W.2d 665 1990 - Generally,oncea
judgment is final, allegations of un
preservederrors are collateral attacks
which must be raisedunder RCr 11.42.
The exceptionis in deathpenaltycases
whichfollow adifferentstatutoryrule.

Failure to file a timely noticeunderKRS
504.0701 justifies exclusion of
evidenceat sentencing.

K Miscellaneous

Davis v. Commonwealth, Ky., 795
S.W.2d 942 1990 - The allowanceof
rebuttal testimonyis reviewedby appel
latecourtsunderthe abuseof discretion
standard.

Ball v. E.W. Scripps Co., Ky., 801
S.W.2d 6841990- Clear andconvinc
ing evidenceis evidencethat persuades
the trier of fact that the truthof thecon
tention is highly probable. This defini
tion is useful in conjunctionwith Dunn
v. Simmons,which imposesa clearand
convincing standardon the Common
wealth when the record doesnot meet
Boykinstandards.

U.S. v. Levy, 904 F.2d 1026 6th Cir.,
1990 - The properfunction of rebuttal
evidence is to contradict, impeach or
defuse the impact of the adversary’s
evidence.

U.S.v. Radka, 904 F.2d 357 6th CIr.,
1990 - The6th Circuit doesnot follow
othercircuits in noticingthe tendencyof
narcotics traffickers to dispose of nar
cotics and flee when confronted by
police.

U.S. v. Frost, 914 F.2d 756 6th Cir.,
1990, - A partyis entitled to a missing
witnessinstruction when the witness is
peculiarly within the opposingparty’s
power to produceand the testimony of
thewitnesswould elucidatethe transac
tion at issue. -
Walden v. Commonwealth, Ky., 805
S.W.2d 1021991- It is errorto give the
blood-alcohol level presumptionin a
homicidecase,butit washarmlessin this
case. The courtdirectsthat in the future
if theCommonwealthwants to try DUI
and homicidecasestogetherit may not
mentionthepresumption.
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Howard v. Commonwealth,Ky. App,
787 S.W.2d 264 1989 - Wiretap
evidencelawfully gatheredby thefederal
authorities may be used in Kentucky
courts in the absenceof a showing of
collusion betweenthe federal and state
authorities.

DAVID NIEHAUS
JeffersonDistrict PublicDefender
200Civic Plaza
719 WestJefferson Street
Louisville, Kentucky 40202
502 625-3800

Tee-Shirts

Adult
Child

$4.50
$3.50

PleasespecifyColor:
Red with DPA logo
Navy with DPA logo
Green "Hug a Public Defenderfor a Life

SavingExperience"

Rights Cards

RightsCards $5.50
per 100

Poster

McCleskeyPoster $2.50 Framed $20
Unframed $ 5.50

Hats -
Sweatshirts

Hats $6.50
Navy only lettered"Bill ofRights

Enforcer"
Sweatshirts
Medium Only
SpecifyColor:

DPA Logo
$10
Red or Navy

RESIGNATIONS

KEVIN BISHOP formerly an Assistant
Public Advocatewith the Paducahoffice
resignedon 7/15/91 to work with the law
offices of Dennis Null, 223 N. 7th Street,
Mayfield, KY 502247-5737.FAX #502-
247-0926. He joined the Department
11/16/88.

TRANSFERS

LAURIE GRIGSBY Paralegalformerly
with the LaGrangePost-ConvictionOffice
at the Kentucky State Reformatory trans
ferredto Northpointon 6/1/91.

JOE MYERS AssistantPublic Advocate
transferredto KentuckyStateReformatory
on 7/15/91. Hejoined theoffice 8/16/83.

MARGARFf CASE-FOLEY Assistant
Public Advocatetransferredtothe Frankfort
AppellateBranchon 7/1/91.

APPOINTMENTS

FRANK RILEY Assislant PublicAdvocate
joinedftheHazardofficeon 6/1/91.He had
previouslybeenemployedwith theDepart
ment 8/89 to 12/89.He is a 1987graduateof
the Tulsa Schoolof Law.

KIM CHANNELL joined the Paducahof
fice asa part-timesecretaryon 5/1191.

TURN.WER

SinceAugust1, 1988, 28 attorneyshaveleft DPA. Thatrepresentsa combinedtotal o
119 yearsof serviceandexperience.DP.A averaged83%filled attorneypositionsdunn
this period. Theturn-overratewas 12% during this period.

FOR SALE
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Ky. Bill ofRights

HANDOUTS FOR SALE

AOCPretrialRelease $10
Materials

DPA Recusalof Judges $20
Manual

DPA ObtainingFunds $10
Manual

If you would beinterestedin receiving
thesehandouts,pleasewrite:

HANDOUTS
Departmentof Public Advocacy
1264Louisville Road
Frankfort, KY 40601

STAFF CHANGES

ROB SODER formerlyRegionalmanager
of DPA’s full-time offices in theWestern
partof Kentuckyresignedon 7/4191. He had
beenwith the Departmentsince 7/16/84at
ourMadisonvilleoffice, and waspromoted
to Regional Manager on 1211/90. He
resignedto becomeDistrict Judgein the4th
JudicialDistriot. He was appointedto that
positionby theGovernor.
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ALTERNATE SENTENCING

ALTERNATIVE SENTENCING
PROGRAM HAS OPPOR

TUNITY TO PROVE EFFEC
TIVENESS IN "WAR ON

DRUGS."

12,051 - a 31%increasecomparedto
1987.In 1989drugarrestswentup again,
to 16, 809 - a 40% increasecompared
with 1988. Drug arrestsincreasedagain
in fiscal year 1990to 19,724 - a 17%
increaseover 1989.

SECTION 7,
KENTUCKY CONSTITUTION
The ancientmodeof trial byjury
shallbeheldsacred,and the right
thereofremaininviolate,subjectto
such modifications as may be
authorizedby this Constitution.

TheDepartmentof PublicAdvocacywas
notified on June 20, 1991, by JudgeRay
Corns, Secretary, Kentucky Justice
Cabinet that its grant application for
funds from theNarcoticsControl Assis
tanceProgramhasbeenapproved.Fund
ingtheDepartmentofPublicAdvocacy’s
Alternative Drug PunishmentandTreat
mentProjectisarecognitionthat innova
tive programswhich demonstratenew
anddifferentapproachesin the adjudica
tion ofdrugoffensesis a responsibilityof
state governmentwhen developingan
effectivecriminal justiceprogram.

The Department’sAlternative Drug
PunishmentandTreatmentProjectinvol
vestwo sentencingspecialistsworking in
theJeffersonCounty Public Defender’s
Office. Thesesentencingspecialistswill
work with defenseattorneysto develop
communitybasedalternativesentencing
plans which emphasizetreatmentto
achievethe goal of reducingdrug of
fenderrecidivism.Theresult will be the
movementof prison bound candidates
out of the very expensivepenal system
and into the less expensiveand more
effective treatment based alternative
punishments.Partof thegrant’sfunding
is to provide dollars to maketreatment
availablefor drug offenders.Thesedol
lars will be maximized by having drug
offendersas part of their treatmentpro
grambecomeemployedandpay for the
remainingcosts of their drug treatment
after they have becomestabilizedin a
drug treatmentafter they have become
stbUizedin a drug treatmentprogram.

The AlternativeDrug Punishmentand
Treatment Project addressesthe problem
facing Kentucky as the number of per
sonsarrestedfor narcotic drug offenses
hasmore than doubledsince 1987. Ac
cording to official State Police data,
9,213peoplewerearrestedon drugchar
gesin 1987.In 1988,drugarrestsroseto

In Kentucky, the total increasein drug
arrestsfrom 1987 through 1990hasbeen
10,511.Thedataindicatethatthe number
of arrestsfordrugoffenseshasincreased
by 114%in onlyathreeyearperiod.With
continuedemphasisby thepoliceondrug
offenses this trend is expectedto con
tinue. The problemis particularly acute
in JeffersonCountywherefrom 1987 to
1989 drug arrestsincreasedfrom 1,462
to 4,826. This translatesinto a 238%
increasein two years. In order for the
state’sdrugcontrolstrategyto be effec
tivejudgesmustbepresentedwithmean
ingful options to deter and treat drug
offenders.

More arrestsand convictionsalonewill
not solve Kentucky’s drug problem.
Theremustbe a balancedresponsebe
tween the rapid court processwhich
achievestheconvictionandexistingsen
tencing programs which now contribute
to Kentucky’s prison overcrowding
crisis. TheDPA’s Drug Punishmentand
TreatmentProject looks to achieve that
balanceinitially in JeffersonCountyby
providing punishmentfor drugoffenders
which usesnon-prisonresourcesplus a
specific treatmentplan that should
reducerecidivismfor drugoffenders.

The Kentucky Corrections Cabinet
reportsthat 37% of all institutional in
mates were convicted of a property or
drug offense.Thesefigures demonstrate
theneedto addressthedrugproblemwith
a balancedapproach,punishmentand
treatment.

The AlternativeDrug Punishmentand
Treatment Projectis funded for only one
year andhas as its goal for that year of
operation to divert 24 prison boundper
sonsconvictedof drug offensesand/or
drug related offensesto more effective
and less expensivealternative punish
ment and drug treatmentplans.The grant
award of$134,800.00will notonly assist

RestorativeJusticeat Work

This regularAdvocatecolumn features
information about sentencingalterna
tivesto prison.

AUGUST 1991/ TheAdvocate36



I

L

the CorrectionsCabinetin relieving its
jail and prison overcrowding crisis by
having 24 bedsmade availablebut will
savetheCommonwealth$146,220.00in
prisonincarcerationcostsoverandabove
the amount of the grant. For eachcon
victed felon sentencedto an alternative
sentencing plan under the grant, the
Commonwealth saves annually
$11,709.20 in the costs for keeping a
convictedfelon locked up in prison.
$12,581.55 projectedannual prison
costs less $872.35 annual probation
costs.

The$134,800.00grant coverstwo sen
tencingspecialists,supportstaff, operat
ingexpensesandtreatmentdollars.With
two sentencingspecialistsplacing 24
defendantsin a punishmentother than
prison the Commonwealthrealizesan in
carceration savings of $146,220
$11,709.20x 24 less the $134,800.00
grant costs.

To reach the goal of 24 alternative
punishmentanddrug treatmentplaitsac
ceptedby thecourtsin JeffersonCounty,
sentencingspecialistswill interview and
process90 personsaccusedof drug of
fensesordrug relatedoffensesfor whom
defenseattorneyshavedeterminedthat a
prison sentenceis likely. Of the90 per
sonsinterviewed, 57 alternativepunish
ment and drug treatmentplans will be
presentedtothecourtsin JeffersonCoun
ty. Theseplansmay includeanyor all of
the following: drug treatment,employ
ment, housing, education, counseling,
punishmentandrestitution.

A successfuland possibleexpansionof
the DPA Alternative Drug Punishment
and TreatmentProject could very well
win the "War on Drugs" asthe cycle of
drug addictionandcrime is broken. For
furtherinfonnationon theDPA Alterna
tive PunishmentandTreatmentprogram
contactDaveNorat.

See: The Advocate, Dcc., 1989;
Corrections’Populationand Trends,p. 46.

DAVE NORAT
DirectorDefenseServices
Frankfort

THE PARABLE OF THE
BUCKET

AKRON, Pa. - Prison statisticsmadenationalnewsagainrecently. The United Statesis now the
world’s leaderin imprisonmentci its citizens. A decadeago, theSovietUnion andSouth Africa had
morepeopleimprisonedpercapiiathantheUnitedStates.But nowwe arenumberone!

Why, in the"landof thefree,"dowe lock up so manypeople? Communitiesthroughoutthecountry
areaskingthis as theystruggle to copewith demandsfor new prisons.

The answercanhardly be that we just havemore criminals. True, our crime ratesaresomeof the
highestin theworld, but the rise in imprisonmentrateshasfar outstrippedtherise in crime ratesover
thepastdecadeorso.

Partof theanswerhasto do with thepurposesof thecriminaljusticesystem. A variety of purposes
areusuallycited,althoughparticipantsin thecriminaljustice systemrarelyagreecat which is more
important. Yet abasicagreementhasemergedin thepast20 years:theunderlyinggoal of thecriminal
justice systemis so punish wrongdoers. Rehabilitationof wrongdoers,oncean importantguiding
goal, is no longerconsideredacentralaim inmostcriminal codesor by mostparticipants.

Our relianceon prisonsstemslargely from this emphasison punishment.If our main purposeis to
punish,imprisonmentseemsthemostdirect, understandableway to do it. Sinceimprisonmenthas
becomethe standard,wehavetomakea specialcareforotheroptionssuchasrestitutionor treatment
programs,eventhoughtheseoptionsmay helpvictims andcost lessthanprison. Imprisonmentis the
normalpunishment,otherresponsesto crimeareseenas "secondbest."

A secondanswerto the questionhasto do with the criminal justice process. Criminal justice is
fragmentedinto aseriesof sub-units-police, prosecutor,judge,probation,defenseattorney.Bach
sub-unit operatesfairly independentlyof the others; each has its own internal "game rules" and
self-interests. Responsibilityand accountabilityfor decisionsis diffused. The following analogy
mayhelp.

Think of crime asa lake. Think of your local jail asapail. Thecriminal justicesystemislikeapipe
caningout of the lake. Thepipe goesin andout ciaseriesof smallwindowlesshuts. Insideof each
hut is a valve. The pipe endsin yourbucket. Thereareotheroutletsalong theway, butvery few are
usedexceptthebuckettoward theend.

Insideeachhut is apersonrepresentinga criminaljusticeactor-police,proseaitor,judge, probation
officer, sheriff - who operatesthe valve. But thereis no agreementon why theyturn thevalve.
Sanethink they are filling the bucket. Somearetrying to regulatethelake. Somelike thefeeling
of poweror thesoundof thewater. Somejust like to turn valves.

Nor is thereanyway to know whattheothersaredoing, or what the outcomeis, until thebucketruns
overand feetgetwet. Whenafloodoccurs,eachcanblamethe otherbuttheyarenotable to cooperate
enoughto preventdisaster.

Building abiggerbucketwill not help. Nothingis likely tochangeuntil windowsareput in the huts,
valve-turnersaremaderesponsiblefor their actions,actorsagreeon what they aretrying to do and
othercutletsbesidesthebucketareaddedto thepipeline.

Building moreprisonshasnotandwill not solveourover-useof prisons.Prisonpopulationswill not
decreaseuntil ourpurposebecomeslesspunitive,non-prisonoptionsbecomeacceptedand decision-
makersaremadeaccountablefor their actions.

HOWARDZEHR
MCC, U.S. Office of CriminalJustice
21 South 12th Street
Box M
Akron, Pennsylvania17501
717 859-1151

Howard Zehr is director ofthe MennoniteCentralCo,nnsiueeU. OfficeofCriminal
Justicethat providesresourcesand informationon issuessuchasalternativestoprison.
Reprintedherebypernussionofthe author.

Advertisement

Do You Need an
Alternative SentencingPlan?

Contact:LYNN M. ALDRIDGE
SentencingConsultant
78 QierokeeLoop
Eddyville, KY 42038
502388-9865

ReferencesAvailable UponRequest
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STUDY OF KENTUCKY’S CRIMINAL JUSTICE SYSTEM

The SentencingTaskForce

The SentencingTaskForceis a major un
dertaking. It has the potentialfor large
changesof significant parts of our Ken
tuckyCriminalJusticeSystem.

Asa serviceto theKentuckyCriminalJus
tice System,The Advocatereprints exten
sive information on the work of the Task
Force. The information has been taken
primarily from the Task Force’s minutes
with the vast majority being a reprint of
thoseminutes.

I. SENTENCINGTASK FORCE
CREATED IN 1990

The 1990 Regular Sessionof the Ken
tucky GeneralAssemblyenactedHouse
Joint ResolutionNo. 123 creatinga two
year"legislativetask forceon sentences
and sentencingpractices." The Resolu
tionbecameeffectivewhen theGovernor
signed it on March 30, 1990. Its first
meetingwas 5 months later on August
29, 1990.

H. MEMBERSHIP

The task force consistsof 16 members
with membershipfrom:

I. Attorney General’sOffice

2. ParoleBoard

3. CorrectionsCabinet

4. CommonwealthAttorneys’ Association

5. CountyAttorneys’ Association

6. JailersAssociation

7. Depamnernof Public Advocacy

8. Law enforcementagency

9. Cliwit court judge,activeor retired

10. House Appropriations & Revenue

11. HouseJudiciaryCommittee

12. Senate Appropriations & Revenue
Committee

13. SenateJudiciaryCriminal Committee

14. StatewideVictim’s group

15. Criminal justiceor law school faculty
members

16. Generalpublic.

Thereare4 legislativerepresentativeson
the taskforce. Corrections,prosecution,
and law enforcementhave 7 members.
Thejudiciary has 1 representative.

The 16 membershave3 prosecutorsand
1 publicdefenderamongthem.Thereare
no private criminal defenseattorney
members.While both the Common
wealth Attorneys’ Association and
County Attorneys’ Association have a
member, the Kentucky Association of
Criminal DefenseLawyershasno repre
sentative.

Thepersonsoriginally appointedto this
taskforce were:

SenatorEd O’Daniel

SenatorKelseyFriend

RepresentativeBill Lear

RepresentativeEmestoScorsone

RepresentativeLawsonWalker

Mr. Mark Bubenzer

Hon. Jim Boyd

Mr. JoeChilds

Mr. William Fortune

Mr. JohnGillig

JudgeL. T. Grant

Ms. Libby Harvey

Mr. Paul F. Isaacs

Mr. DanaC. Jones,Jr.

Hon. RayLarson

Mr. JohnRunda

Mr. DougSapp

SenatorEd O’Daniel is no longerin the
GeneralAssembly,and he hasnotbeen
replaced.

Libby Harvey has left the Attorney
General’soffice, and she hasnotbeen
replaced.

DougSappleft theCorrectionsCabinet,
and he has beenreplacedby Barbara
Jones.

III. CURRENT MEMBERSHIP
OF TASK FORCE

Cunent Membershipon the Task Force
is asfollows:

Rep.ErnestoScorsone
167 W.Main
804 FirstNational Building
Lexington,KY 40507
606/254-5766

Rep.LawsonWalker
7300 TurfwayRoad
Florence,KY 41042
606/283-0515

Rep.Bill Lear
732LakeshoreDrive
Lexington, KY 40502

Sen.Kelsey Friend
P.O. Box 512
Pikeville, KY 41501
606/437-4026

John Gillig
Criminal AppellateDivision Director
AttorneyGeneral’sOffice
Capitol, Room 120
Frankfort,KY 40601
564-7600
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Dr. John Runda
KentuckyParoleBoardChair
StateOfficeBuilding
Fifth Floor
Frankfort, KY 40601
564-3620

Hon. Ray Larson
FayetteCommonwealthAttorney
116 N. UpperStreet
Lexington,KY 40507
606/252-3571

Hon. Jim Boyd
FranklinCountyAttorney
P.O. Box 290
Frankfort, KY 40602
875-8745

Mr. JoeChilds
609 Clark Street
Paducah,KY 42001
4.44-4738
JailersAssn.

Paul F. Lsaacs
PublicAdvocate
Departmentof Public Advocacy
1264Louisville Road
Frankfort,KY 40601
564-8006

Mark Bubenzer
JusticeCabinet
BushBuilding
403 WappingStreet
Frankfort,KY 40601
564-3251

JudgeL.T. Grant
275 FarmingtonRoad
Lexington,KY 40502
606/277-2520
564-5550
RetiredCircuit Court Judge

William H. Fortune
Collegeof Law
University of Kentucky
Lexington,KY 40506
606/257-1880
Law schoolfacultymember

Dana C. Jones,Jr.
3109LamarDrive
Lexington,KY 40502
606/255-1074
GeneralPublicappointment

Mr. Bill Monk, Chaplain
Kentucky StateReformatory
LaGrange,KY 40032
564-4980

Mr. Mike Townsend
Cabinetfor HumanResources
275 EastMain Street
1stFloor, EastWing
Frankfort,KY 40601
564-2880

Barbara Jones
KentuckyCorrectionsCabinet
StateOffice Building
2nd Floor, Room 200
Frankfort, KY 40601
564-2024

PURPOSES

The Joint Resolution requiresthe task
forceto do 8 tasks:

I Review the structureof punishments
prescribedby the Kentucky Revised
Statutesfor appropriatenessandconsisten
cy;

2 Investigate sentencing,probation and
paroletrends in Kentucky;

3 Investigatethe impact of various sen
tencerequirementsandsentencingpractices
upon Kentucky’sprisonpopulation;

4 Investigatedisparitiesin sentencesbe
tween different jurisdictions in Kentucky
and in the treatmentof men, women and
racialand ethnicminorities;

5 Investigattheuseof anddeterminethe
effectivenessof alternativesto incarceration
including, but not limited to, intensiveand
advancedsupervisionprogramsand parole
for probation, home-incarceration,
rehabilitation treatment and counseling,
work-release,andcommunityservice;

6 Make recommendationsconcerning
sentencingandparoleoptionsto theGover
nor, secretaryof the CorrectionsCabinet,
Attorney GeneralandtheCourt of Justice;

7 Providethe Corrections Commission
with an interim report on its findings;

8 Proposelegislationbasedon irs findings
during the 1992GeneralAssembly.

IV. FIRST MEETING

The task force first met on August
29,1990for 1 hour. At thatfirst meeting,
JudgeL.T. Grantmovedand DougSapp
secondeda motion to nominateRepre
sentativeLearas Chair, and,without any
other nominations being made, Repre
sentativeLearwaselectedby unanimous
consent.

A, ORIGINS OF TASK
FORCE

ChairmanLeargavea shorthistoryof the
origins of the task force. He described
the previouswork of the SpecialCom
mitteeonCorrectionsand theGovernor’s
lask Force on Corrections which had
resultedin thepassageof HB 603 at the
1990regularsessionof theGeneralAs
sembly but whose work left additional
mattersto be resolved. Representative
Learobservedthat prisonsdo little but
warehouseconvictedfelons at a costof

$10,000to $15,000perprisonerperyear
and that thecost of constructionof new
facilities rangesfrom $25,000to $80,000
per cell. RepresentativeLear statedthat
while the penal code originally had a
unifiedplanfor dealingwithcrime,chan
ges to the codeand other statuteshave
resulted in inconsistenttreatmentof
criminal offenses.Blueand white collar
crime arenotdealtwith uniformly.

RepresentativeLear observedthat there
are innovativeprogramsthat havebeen
shown to work in appropriatecases.
Programsincludethe STOPprogramin
Lexington, community service,man
datorydrug testing,andothers.He indi
catedthat thecommissionwasspecifical
ly designedasa blue ribbonpanelrepre
sentingall interestsin thecriminaljustice
system-prosecutors,defenseattorneys,
parole administrators,correctionsex
perts, judges, legislators and citizens
whose duty it would be to formulate
proposalsbothsubstantiveandfunding
andadvocatethoseproposalsbeforethe
public and theGeneralAssembly. Rep
resentativeLeardetaileda needto have
subcommitteesand outsidemeetings.
Thesubcommitteesidentifiedwere:

lPenalCode,

2 Non PenalCodeOffenses,

3 Alternativesto Incarcerationand

4 DisparateSentencingPractices.

B. SUGGESTIONS BY
MEMBERS

The suggestionsmade at this meeting
were:

1. SenatorFriendsuggestedthat the task
force should discussissuesfirst then
decidewhatdirectionlogo. Heurgedthe
task forcenot to act in haste.

2. Mark Bubenzersuggesteda needto
further define the problems. He cited
overcrowdingand recidivism as can
didates. He indicated that the Crime
Commissionhadstudiedsentencingand
sentencingguidelinesand recommended
abolitionof the paroleboard in a recent
report.

3. Ray Larson suggestedthat a repre
sentativeof the Cabinet for Human
Resourcesbe placeduponthetaskforce.
He indicatedthat CHR programsare an
integralpartofanyalternativesentencing
andtreatmentprogram.Hefurtherurged
that bad consequencesshould go with
bad conductand that the PenalCode’s
favoringof probationshouldbechanged
to a philosophyfavoring incarceration.
He also suggestedlooking at life im
prisonmentwithout parole.
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4. RepresentativeLear askedstaffif they
could arrangefor the appointment of a
Cabinet for Human Resources repre
sentativeto the task force.

5. Mr. Larsonurgedthat theCabinet for
Human Resourcesrepresentativebe a
full memberof the taskforceif possible.
Mike Townsendof CHR was sub
sequentlyaddedas a memberof theTask
Force

Maria Ransdell,Presidentof the Ken
tucky Association of Criminal Defense
Lawyers KACDL, wrote Repre
sentativeLearonDecember2l,1990and
askedthat theTaskForceaddtwo mem
bers to representthe private criminal
defensebar. In a January 15, 1991
response,Rep.Learindicatedthat hewas
in no positionto modify the makeupof
the Task Force. Rep. Leardid offer to
meetwith Ms. Ransdelland offeredthe
opportunity to appearbeforethe Task
Force.

6. JohnRundasuggestedaneedto access
CorrectionsCabinet data base informa
tion andaskedif the Cabinet could pro
videsuchaccess.Mr. Sappindicatedthat
theCabinetwoulddo soto thebest of its
ability.

7. JudgeGrant replied in responseto a
commentaboutAdministrativeOffice of
theCourtsdatathat thecourtshad very
little datawhich might beof use to the
taskforce.

8. Mr. Bubenzervolunteered that the
KentuckyStatePolicecrime reportand
arrestdata will also be availableto the
taskforce.

9. Mr. Paul Isaacssuggestedthat the
Penal Cede and Non-PenalCode sub
committeesshould cooperatein their ef
forts.

10. Judge L.T. Grant observedthat the
public doesn’tknow theofficial sentenc
mg policy of the Commonwealth. He
indicatedthat thepolicy favorsprobation
over incarcerationand that we needto
look at the policy. He indicatedthat the
policy favorsrehabilitation in the com
munitybut thatwhenjudgesorderproba
tion in accordancewith thepolicy, they
aresubjectto criticism.

11. Mr. Isaacsobservedthat the penal
code’shistorysinceits adoptionis oneof
exceptionsto theprobationpolicy.

12. Mr. Larsonsuggestedincreasingthe
$100 felony theft thresholdto $500 and
indicated that inflation has raised the
minimumto about$375.

13. Dr. Rundaindicatedthat theparole
board is seeinga number of prisoners

withPersistentFelonyOffender!convic
tions which consistof cold checksand
othernonviolentoffensesand suggested
that perhapswe shouldshift to a persist
entviolentoffenderstatute.

14. Mr. Larsonsuggestedthat "violent
offender" would needto be carefully
defmedandsuggestedthepassageofper
sistentmisdemeanorlegislation.

15. Ms. Libby Harveysuggestedthatthe
task force look into how we deal with
juvenile offenders becausethere is a
good opportunity to interdict criminal
behaviorat that time.

16. Dr. Rundaobservedthat while the
paroleboard has jurisdiction over the
releaseof youthful offenders, they see
very few youthfuloffenders.

17. Mr. Larson askedif the Juvenile
Code was subjectto the scrutinyof the
taskforce. ChairmanLearindicatedthat
it was.

18. SenatorEd O’Daniel suggestedthat
the task force study the handling of
peoplewith mental deficienciesat all
phasesfrom trial to incarcerationand
facilities.

19. Mr. Sappsuggesteda needfor refer
ral resourcesfor sex offenders,drugs,
alcohol abusers,and othersbut that few
such resourcesare availablein thecom
munity.

20. ChairmanLearsuggestedlooking at
determinatesentencing.

21. SenatorFriend urgedthe taskforce
to look atanddevelopa philosophyrelat
ing to crimeandcorrectionsandnotjust
what publicity from variousgroupssays
shouldbe done.

22. Professor William Fortune sug
gesteda close look at theextentof res
titution andwhat canbe donein restitu
tion now that the Supreme Court of the
United Stateshasruled that restitution
orderscanbedischargedin bankruptcy.

V. SECONDMEETING

Thesecondmeetingof theTaskForceon
Sentencesand SentencingPracticeswas
held onThursday,October18, 1990.

ChairmanLearannouncedthe proposed
subcommittees, the jurisdiction, and
in&nbershipof eachsubcommittee.

ChairmanLear cautioned that he did not
want to openup the entire juvenile code
beforethis taskforcebutonly thosepor
tionsnecessaryto theaccomplishmentof

thegoals of the taskforce.

He alsourgedthat committeescoordinate
with each other on mattersof propor
tionality of sentences.

RepresentativeScorsoneasked what the
timefraine for committeereports was.
ChairmanLear respondedthat while the
entiretask force has a year to complete
itsworkthatheexpectseachsubcommit
teeto work on a topic, report to the task
forceatamonthlymeetingandat the next
monthlymeetingthetaskforcewill make
a decisionsthereon. ChairmanLear in
dicatedthat thepenalcodesubcommittee
shouldreport first on theproposedsen
tencing philosophyfor the penal code
andothercriminal laws. ChairmanLear
addedthat subcommitteeswere free to
add or to deletetopiés from the list
proposed.Themeetingthenrecessedfor
meetingsof prospectivesubcommittees.

A. SUBCOMMITTEES’
JURISDICTION

The list of prospectivesubcommittees
and the jurisdiction and the original
membershipof eachis asfollows:

PenalCodeReview.

1. Basic philosophy/policyof Penal
Code

2. Life without paroleas alternativeto
capitalpunishment

3. Exceptions to probation sinceCode
adoption

4.Changes/additions/deletionsto Code
sinceadoption

5. $100 felony theftprovisions

6. Persistentoffenders

-PFO I with no violent offenses
-Persistentviolentoffender
-Persistentmisdemeanoroffender

7. Statutesof Limitations for certain
felonyoffenses

8. Vehicular homicide

9. Proportionalityof penaltieswithin
the PenalCode

10. Recent Supreme Court decision
regardingTruth-in-Sentencingapplica
tion to capitaloffenses

11. Relationshipof juvenile code to
PenalCode
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Non-PenalCodeOffenses.

1. Conversionto PenalCode offenseclas
sifications

2. Reviewfor proportionality

3. Restructuringwithin the Penal Code
e.g.,drug offenses

SentencingPracticesand Standards.

1. Disparatesentencingpractices-race,
sex,jurisdiction, etc.

2. Sentencingguidelines

3. Determinatesentencing

4.Judgesentencing

Alternativesto Incarceration at Both
Ends of the Corrections System
ProbationandParole.

1. Restitution

2. Alternative sentences,including com
munity service

3.S.T.O.P. - typeprograms-probation

4.S.T.O.P. - typeprograms-parole

5. CHR support for alternative senten
ces/supportprograms

6. Youthful offenderparole

7. Referral sourcesin the community for
offenders-supportfor probation, parole,
halfwayhouses

8. Handling of personswith mental ill
ness/mentalretardationby justiceand cor
rectionssystems

C. REPORTSOF
SUBCOMMITTEE

SENTENCINGPRACTICES
SUBCOMMITTEE

RepresentativeWalker, chairmanof the
SentencingPracticesandStandardssub
committee,reportedthathis subcommit
teedesiredto add thesentencingprocess
itself to thedeliberationsof thecommit
tee and at the next meeting to look at
sentencingdisparitieswith the help of
testimony from the AOC, KBA, and
otherinterestedparties.

ALTERNATIVE
SUBCOMMITTEE

RepresentativeScorsone,acting chair
man of theAlternativesto Incarceration
Subcommittee,indicated that the sub
committeewished to add pretrial diver
sion and intermediatesanctions for
probationandparoletothesubjectsto the
considered.He indicatedthat the focusof
thesubcommitteewasto be1 reduction
of recidivism; 2 LEAST RESTRIC
TION, LEAST COST WITH
GREATEST POSSIBLE CONCERN
FOR PUBLIC SAFETY; 3 USE OF
FINESASAN ALTERNATIVE; 4 res
titution; 5 proportionatesentences;and
6 institutionaland community service

linkages. He indicatedthat thesubcom
mittee wishedto look at thesemattersat
pretrial, sentencing,parole, juvenile,
mental health,and institutional levels.

NON-PENAL CODE
SUBCOMMITTEE

ChairmanLear, acting chairmanof the
Non-PenalCode OffensesSubcornmit
tee, indicated that his subcommittee
wishedto go throughall non-penalcode
offensesandmatchthepenaltiesfor these
offensesto theoffenserangeswithin the
penal code. Drug offenseswould be
handledseparatelyfrom the otheroffen
ses. Mr. Sappcommentedto the task
force that in decidingwhetheror not an
offenseshouldbe a ClassD felony or a
Class A misdemeanorthat the mis
demeanantfrequently endsup spending
more time incarceratedthan the felon.

PENAL CODE
SUBCOMMITTEE

NormanLawsonmadethereport for the
PenalCodeSubcommittee.He indicated
that thesubcommitteehad assignedthe
varioustopics for which the subcommit
teewas responsibleto the following per
sons: JudgeGrant,topicsrelatingto sen
tencing philosophy, exceptionsto the
philosophy and recent SupremeCourt
decisionsrelatingto truth in sentencing;
Jim Boyd, topic relating to felony theft
monetarylevels; ProfessorFortune and
Mr. Gillig, topicsrelating to changesto
thePenalCodesinceits adoption,persist
ent felony offenders, and the propor
tionality of penaltieswithin the Penal
Code;Mr. Ray Larson, topicsrelatingto
vehicular homicide and life imprison
mentwithoutparole. Mr. Lawson, of the
LRC staff, was assignedresearchrelating
to the statuteof limitations’ definition of
felony, andpresentationof abill drafton
the recentSupremeCourt caserelatingto
capitaloffense sentencing.

VI. THIRD MEETING

The third meetingof the Task Forceon
SentencesandSentencingPracticeswas
held on Thursday,November 15, 1990,
and thesubcommitteeactedasfollows:

PenalCodeSubcommittee

JudgeGrant,actingchairof the subcom
mittee,handedout apaperentitled "Sen
tencingofConvictedFelons"in whichhe
summarizedthe currentphilosophy of
the penal code as favoring an indeter
minate sentence,probation, and
rehabilitation.Thepaperdetailedexcep
tions to this procedureenactedover the
years.

Mr. Mike Townsend

SENTENCINGPRACTICESAND
STANDARDS

Rep.LawsonWalker,Chairman

Ms. Libby Harvey

Mr. Paul Isaacs

Mr. DanaJones

Hon. RayLarson

Mr. Bill Monk

ALTERNATIVES TO INCARCERA
TION AT BOTH ENDS OF THE
CORRECTIONSSYSTEMPROBA
TION AND PAROLE

SenatorEdO’Daniei, Chairman

RepresentativeErnestoScorsone

Mr. Mark Bubenzer

Mr. Paul Isaacs

Mr. Bill Monk

Mr. JohnRunda

Mr. DougSapp

Mr. Mike Townsend

B. SUBCOMMITTEE
MEMBERSHIP

PENAL CODE REVIEW

Hon. Ray Larson.Chairman

SenatorKelseyFriend

Mr. Jim Boyd

Mr. William Fortune

Mr. JohnGillig

JudgeL. T. Grant

NON-PENAL CODE OFFENSES

SenatorKelseyFriend.Chairman

RepresentativeBill Lear

Mr. Mark Bubenzer

Mr. JoeChilds
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Judge Grant then handedout a paper
detailing the exceptions to probation
which are containedin the penalcode
which include persistentfelony of
fenders,crimescommittedwithfirearms,
child sexabusers,and selectedothers.

JudgeGrant suggestedand Professor
Fortuneagreedthat thestatutesrelating
to sexoffendersand useof firearmsbe
amendedto clarify them and that staff
draft a bill to makethe neededclarifica
tions.

ProfessorFortunesuggestedand Judge
Grant agreed, that staff preparea bill
relating to a statute of limitations in
criminal casesasfollows: Homicide,no
limitations; felonies other than those
relating to homicide, 5 years; mis
demeanorsinpenalcodeandwithoutthe
code2 years;traffic offensesandviola-
lions, 1 year.

JudgeGrantobserved,andProfessorFor
tuneagreed,that therewould be serious
problemsif the penalcodewas changed
to eliminate indeterminate sentencing,
eliminate parole, and that determinate
sentencingandsentencingguidelinesnot
beadopted.

ProfessorFortune asked that staff
preparea detailedlisting of amendments
to thepenalcodesinceits adoption.

NON-PENAL CODE
SUBCOMMITTEE

RepresentativeLear, actingchairmanof
the Non-PenalCode OffenseSubcom
mittee, reported that he and staff had
placedpenal codepenaltieswithin the
first 200 chaptersof the KRS. Substan
tial changessuggestedby the subcom
mitteewill behighlighted. Thesubcom
mittee may recommendthat fines for
misdemeanorsbe increasedto $1,000.
The subcommitteeestimatesthat it will
review the restef theKRS for all non-
penalcedeoffensesexceptfor drug of
fenses,during its next two meetings.
Thereafter,the subcommitteewill begin
to review non-penalcodeoffensesrelat
ing to drugs.

SENTENCINGPRACTICES
SUBCOMMITJEE

RepresentativeWalker, chairman of the
SentencingPracticesandStandardsSub
committee,reportedthat thesubcommit
tee hadmet with three employeesof the
Information/Statistics division of the
AOC. The AOC presented some
preliminarystatisticsrelatingto sentenc
ing practicesin Kentuckyand will pro
vide, for certain selectedcategories of
crime,moreinformationrelating to sen
tencingby various factorssuchas age,
sexand race of defendants.Information

wasalsorequestedpertainingto thenum
berof defendantsarrestedandpercentage
of thosesentencedby county and court
of disposition.

Informationwill also besoughtfrom the
Kentucky StatePolice Departmentand
the CorrectionsCabinet. The subcom
mitteewill behearingfrom otherpersons
involved with and interestedin thesen
tencingprocess.

RepresentativeWalker suggestedthat
theremay be a needto adjustmember
shipof the subcommitteesat sometime,
to provide that eachcommitteememl3er
is officially a memberof only onesub
committee.Thismeasuremay beneces
saryin order to ensurethepresenceof a
quorumat eachsubcommitteemeeting.
RepresentativeLear said that he might
find it necessaryto askthose members
who areofficially assignedto morethan
onesubcommitteeto agreeto serveupon
only one. Mr. Isaacsaskedif he might
designatea non-votingrepresentative
to appearat thosemeetingswhich he is
unable to attend. ChairmanLear said
that hehadno objectionto this plan. Mr.
Sappand Mr. Bubenzervolunteeredthe
servicesof their agenciesin datacollec
tion and analysis. Mr. Bubenzercom
mentedthat thepreliminarytreatmentof
feloniesis different in differentpartsof
thestate,in that somearehandledby the
county attorneyand some by the com
monwealthattorney. Different methods
of handling these initial phasesmay
result in disparities.

RepresentativeLear suggestedtracking
samplefelony casesin selectedlocations.
Hesuggesteda sampleof between300-
500 felony casesbrokendown by sex,
age,charge,socio-economicstatus,etc.
Mr. SappandMr. Jsaacssuggestedfind
ing out what information is available
from the Attorney General’s Statistical
Analysis Center. Fain and Bollinger’s
sentencingstudydonethrough Western
KentuckyUniversitywasmentionedasa
possiblesourceof information.

ALTERNATIVES
SUBCOMMITTEE

SenatorO’Daniel, chairmanof theAlter
natives to IncarcerationSubcommittee,
reported that the subcommittee had
receivedanexcellentpresentationby two
speakers:SonnyHartzog, theDirectorof
CommunityCorrectionsof the Depart
ment of Correctionsin Tennessee,and
Mr. GeorgeKeiser,of the National In
stituteofCorrectionin Washington,D.C.
Mr. Hartzog had told the subcommittee
aboutTennessee’sextensivecommunity
serviceprogram, which relies on local
options,differing from one community
to anotheraroundthe state. At present,
Tennesseehas approximately 8,000

prisonersincarcerated,and 1,600in the
community programs. An additional
3,500 bedsare being built. Mr. Keiser
recommendedthat statesshouldnot im
plement community corrections
programsmerelybecauseof prisonover
crowding - the alternative programs
should be carefully tailored to meetthe
needsoftheparticularpersonbeingdealt
with. Also, closedefinitionof program
eligibility is needed.

Mr. Keiser gavehis presentationto the
committeenext. Mr. Keiserworkedin5
Iowa corrections institutes in various
capacitiesandleft that stateearly in the
1980’s. He wrote Iowa’s Community
CorrectionsLegislation;and at the time
he left the state, 18% of the prisoners
were in institutions and 82% in com
munity correctionsprogramswith local
ownershipand direction. The National
institute of Correctionsis a consulting
firm providing aid to state corrections
institutions,andtheStateJusticeInstitute
provideshelp to statecourts.

Mr. Keiser enumeratedthe following
points andpiecesof adviceto statelegis
laturesconsideringalternativesanctions:

1 Clarify purposeandphilosophyof
sanctioning. Many efforts areunclear
andarenotprioritized.

2 Focuson rangeof sanctions,rang
ing from the least control and super
vision to "lock up." Articulatedean,
distinct sanctionsunderthe program,
don’t just createmoresanctions.

3 Target offendersand offender
profilesand workwith prosecutors,to
target"lock-up"space.Mr. Keiserwas
surprisedtofind that oftenveryconser
vative prosecutorswould agree that
someother alternativewaspreferable
to prison.

4 Pay attention to systemimpact -

Touching any part of the system
touchesit all. Dealwith issues"on top
of the table."

5 Limit the applicationof sanctions
within therange,andfit the sanctionto
the person.

6 Insurethat thereareconsequences
built into the system - anticipatethis
anddeal with it.

7 Litigationandovercrowdingmake
intermediatesanctionsmoreattractive.

8 Sanctionsmust have sufficient
legitimacy - don’t create a sanction
merelybecausejails areovercrowded.

9 Lock up thosewho need it, but
realizethatsomeprisonerscansurvive
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in thenormalpopulation.

10 Answer the questions: "Are we
widening the net?" "Should we have
hadmoreoptions all along?"

11 Itis wrong to assumethatonlythe
old options such as probation and
paroleareavailable.

Mr. Harizoggavehis presentationto the
committeenext. He saidthat Kentucky
and Tennessee are similar both
geographically and demographically.
Each has a long history of neglectof
correctionsissues.Beforethespecialses
sion of the TennesseeLegislature in
1985, the state had experienced riots
resultingin deathsin someof its prisons.
Veryfew newbeds werebeingbuilt, and
paroleofficershad caseloads ofup to 170
peopleper officer. The correctionssys
tem in Tennesseeis still supervisedby a
federalspecialmasterwhomakescorrec
tionaldecisions.

In the 1985 Tennesseespecialsession:

1 The legislaturepassedthe most
massiveactin its history,a newpenal
code, including a completestatutory
codificationof sentencingguidelines.

2 Authorized3,500newprisonbeds,
but, "couldn’t build its way out of
problems."

3 Passeda community corrections
act. Mr. Hartzog thinks this is a "first-
stepdecision."

Mr. Harizog concludedby advisingKen
tucky do the following beforeundertak
ing a community correctionsprogram:

1 Prepareprofessionally: devote
money to professionalinputandgather
publicsupport,TennesseeCorrections
personnelspoke to as many clubs,
groups andinterestedcitizens as they
could aboutthe new act.

2 Allow flexibility. Theremust be a
largeelementof local control - what
works in Louisville may not work in
Paducah,or Benton or northernKen
tucky.

3 Defineturf. Decidewhichoffenders
are eligible for community corrections.
Decidewhat will be done with people
currently working with probation and
reassurethemthat therewill beplentyof
work for all underknewsystem. Defme
success- this helps the bureaucratto
know how his performance will be
measured.Defineexit routeout of com
munity correctionsprogram. Give the
programsometime - it won’t justi1’ its

costsfor the first 2 or 3 years. In Ten
nesseethecurrentcostof thecommunity
correctionsprogramis $8.06perprisoner
a day- by theendof thisfiscal yearitwill
be$6.50per prisonera day.

Mr. Hartzogconcludedby advisingKen
tucky not to be afraid to undertakea
community correctionsprogram. Ten
nessee,Indiana and Virginia havehad
similarprogramsfor years. if donewell,
there is no political downside.Of the
approximately3,000prisonerswho have
participated in community crrections
programsoverthepast4 1/2 years,only
3 violent offendershave beenwritten
about in thepress.Althoughthe system
is notperfect,andrecidivismdoesoccur,
the state is avoiding some corrections
costs it would otherwisehaveborn.
Since.implementingthe program,Ten
nesseehasavoidedthecostsof building
and operatingtwo large prisons, a
savings of approximately$70 million.
Tennesseebelieves that 85% of the
peoplenow in itscommunitycorrections
programwouldhavebeenprison-bound.
Thekey phraseof a communitycorrec
tionsprogramis "costsavoidance."

ChairmanLearaskedthecommitteeif it
hadanyquestionor comments.Mr. Sapp
askedaquestionaboutthelocal authority
aspectof Tennessee’sprogramand the
treatmentof first offenders.Mr. Hartzog
gaveas an exampletwo cities in Ten
nesseewhich have very different ap
proachesto theprogram- Chattanooga’s
programimposesa verystrenuouswork
scheduleupon its participants,while
Nashville is very "treatmentoriented."
Prior to the implementationof thepro
gram, Tennessee’sfirst offenderswere
grantedprobation, and first offenders
now donotparticipatein communitycor
rectionsprograms.

In answertoa questionby Mr. Isaacs,Mr.
Hartzog said that Tennessee’scom
munity correctionsactandits sentencing
actwerepartof onepackagepresentedto
the legislaturebut not dependentupon
one another. The SentencingCommis
sion had an original mandateto report
backto the legislatureby January,1987,
but its work was not fmally completed
until 1989. Penaltiesrelating to saleand
possessionofcocainewereincreasedsig
nificantly. Tennessee’ssentencingact
doesnot relate to thecommunitycorrec
tions act. The community corrections
programsin MinnesotaandOregonhave
directties tosentencing.Oregonis now

.studyingexpandingits sentencingcom
missionto include a community correc
tionsact.

Mr. Bubenzerremarkedthat Kentucky
hastroublein regionalizingcriminaljus
tice. The whole correctionsprogram is
run by judicial districts, and largecities

have their own programs. Tennessee
useshumanresourcesagencies,county
governmentandmayors.

Mr. Keisersaidthat therole of statever
suslocal governmentmustbedealtwith.
Seventeenstateshavepassedsomeform
ofcommunitycorrections,eachutilizing
eithera boardof directorsor anadvisory
committeeor board. He advisedstatesto
takeexistingstructuresand programsand
tailorthemfor useby thenew community
correctionsprogram.

RepresentativeLear asked Mr. Hartzog
to recommendsuccessfulcommunity
correctionsprogramswhich couldbeob
servedby Kentucky. He recommended:
Cookville, Tennessee,a rural com
munity; as well as Knoxville, Chat
tanoogaand Nashville. Mr. Keisersug
gestedobservingIowa and Minnesota,
whose programswere created at about
thesametime. Thesetwo programshave
stood the test of time, but are very dif
ferentin termsof governanceand financ
ing: one is mandatory,one voluntary;
onerun by a stateboard of directors, one
by a local board;each uses a different
formula for the allocation of funds.
Texashasjustpassedcommunitycorrec
tions legislation,but theprogramis not
operationalyet. Rochester,Minnesota
would be a more usefulplaceto observe
than Minneapolis. Mr. Keiser recom
mendeda bookpublishedby theNational
Instituteof Corrections,calledDevelop
ment of Programming in Community
Corrections.

Mr. Hartzog said that marketing of a
community correctionsprogramshould
includeinputfrom the state’sjudges.He
recommendedasking the judges to sign
anannualendorsementof theprogramto
Corrections beforethey receivefunds for
the program from the state. Chairman
Lear askedMr. Hartzog to supply the
committeewith a copy of Tennessee’s
relevantstatutes,administrativeregula
tions and guidelines, and to supply the
namesof peoplein MinnesotaandIowa
to contact about their respective
programs.

VII. FOURTH MEETING

The fourth meetingof theTaskForceon
Sentencesand SentencingPracticeswas
held on Thursday,December13, 1990.

PENAL CODE
SUBCOMMIIThE

The Penal Code Subcommitteemet but
did not have a quorum. Draft statutes
were presentedon 1 the philosophy of
the penal code as favoring punishment
and that the sanctionsin the code were
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viewed as punishment; 2 limits on the
prosecutionof felony casesother than
homicide at 5 years, misdemeanors2
years,and violations andtraffic offenses
at 1 year. Homicide prosecutionswould
continue to have no time limit 3 cal
culating paroleeligibility at 50% of
remaining life expectancyfor violentof
fenderssentencedto life terms; 4 plac
ing exceptions to probation and parole
found in variouschapters of the penal
cede in one section. The members
generallyagreedthat thedraftof the time
limit on prosecutionswas acceptable.
They discussedextension of the limit in
casesof sexualoffensesand in casesof
white collar crimes such as embezzle
ment, but it wasdecidedtorétain the draft
aspresented.

With regard to the draft on exceptionsto
probation, Professor Fortune and Judge
Grant asked that the draft be redone to
simplif’ the languageof thesexoffender
portionof the draft which had been taken
from the current law. They also asked
that further information be presentedon
how other statesare handling pretrial
diversion.

With regard to the draft on calculating
parole times for life sentences,Judge
Grant askedthat the statute be expanded
to include all violent offensesand that the
provision in KRS 439.3401 regarding
sentencing violent offenders to serve
50% of a termof yearsbe subject to the
parole calculations if the term of years
given presenteda "life imprisonment."

NON-PENAL CODE
SUBCOMMITTEE

The Non-penal Code OffensesSubcom
mitteedid notmeetdueto the lack of a
quorum.

SENTENCINGPRACTICES
SUBCOMMITTEE

RepresentativeWalker calledthemeet
ing to order and introduced the three
speakers:Earl Pruiu, Executive Direc
tor, Kentucky Voice for Crime Victims;
Kathy Black-Dennis,Branch Manager,
Planning and Evaluation, Corrections
Cabinet; and Ms. SherryCurrens,Execu
tive Director, Kentucky Domestic
Violence Association. Ms. Paula
Freemanof the Mothers Against Drunk
Driving MADD, who was also
scheduledto speak,wasunableto attend.

Mr. Pruitt thanked the subcommitteefor
the opportunity to speak. TheKentucky
Voice for Crime Victims believes that
there are widespreaddisparitiesin sen
tencing practices in Kentucky. He
believesthat factors which lead to these
disparitiesinclude the race,political in
fluence and socio-economicclass of

defendants,as well as the county and
courtof sentencing.Mr. Pruitt discussed
severalexamplesof inequitable sentenc
ing practices in different parts of the
state. After studying the problem, the
Kentucky Voice for Crime Victims
recommends the implementation of
determinatesentencingand sentencing
guidelines. In responseto a questionby
Mr. Isaacs,Mr. Pruitt said that his
group’s definition of determinate sen
tencing included sentencingguidelines,
elimination of the parole board, andcur
tailing of judicial discretion.

In responseto a question from M. Har
vey, Mr. Pruitt said that he possesses
"cleardata"for D.U.I. casesin onecoun
ty for the period between September,
1989and September,1990. In response
to a question from ChairmanWalker, Mr.
Pruitt said hewould forwardto theLRC
staff any of the statisticshediscussed,as
well ashis group’srecommendationsfor
determinatesentencing.

Ms. Black-Dennis discussed with the
subcommittee the type of statistical in
formationavailablefrom theCorrections
Cabinet. Thecabinetknowsthenumber
of prisoners incarcerated in the correc
tions systemand the county from which
each was sentenced. The cabinet can
provide information about the sex, age
and raceof eachprisoner by stateand by
individual courts, but cannotprovide in
formation about the sentencingpractices
of any particular judge or court. The
cabinet can provide a "snapshot" of in
mate profiles within the entire correc
tions systemand for eachinstitution for
eachof the years 1988, 1989, and 1990.
On June30,1988, thecorrectionssystem
housed 1,859 PersistentFelony Of
fendersI and II PFO’s within thesys
tem; on June 30, 1989, the number of
PFO’s was 2,018,and on June 30, 1990,
it was2,217. The cabinet’s analystscan
track information by race and agein each
county, but the cabinet does not have
informationpertainingto thosereceiving
probation. The cabinet can provide
statistics upon those incarcerated or
given shock probation, as well as more
detailedinformation upon the eight 8
countieswhich supply thegreatestnum
ber of inmatesto the system.

In response to questions by Chairman
Walker,Mr. Jones,Ms. Harvey and Mr.
!saacs,as to why information regarding
the court the judge of sentencingis not
available from the cabinet, Ms. Black-
Dennis replied that this information is
kept in the Cabinet’spaperfiles. The
inromation is not available from any of
the current softwareprograms and would
have to be retrievedmanually from the
cabinet’spaper files, presentlyestimated
at numbering more than 20,000.

In responseto a question by Mr. Jones,
Ms. Black-Dennis said that the cabinet’s
computer doesnot "flag" any particular
caseswhich appearto possessunusual
characteristics. Ms. Harvey askedif the
Administrative Office of the Courts kept
a record of chargesand particular offen
sesup to the timeof indictment.

The subcommitteedecidedto aska rep
resentative of the Justice Cabinet to
speak to the subcommitteesoon,and, at
some time, to consider inviting repre
sentativesof all threeagenciesinvolved
the A.O.C., the Corrections Cabinet and
theJusticeCabinetto appearbefore the
subcommitteeat onemeeting.Chairman
Walker expressed the subcommittee’s
wish that the three agencieswork
togetherascloselyaspossibleto provide
neededinformation. hairman Walker
and Mr. Isaacsdiscussedthe fact that the
state police retain records from other
local police forces,aswell as their own
records.

In responseto a questionfrom Mr. Isaacs,
Ms. Black-Dennissaid that theCorrec
tionsCabinetcould providesomeinfor
mation upon thecaseloadof paroleesand
probationers by district. TheCabinet can
provide the nwnbersof thoseparoled or
probated by district, although it cannot
identify theparoleesor probationersby
age,sex,or race.

Ms. Currens thenspokeon behalf of the
Kentucky Domestic Violence Associa
tion KDVA. Ms. Currens said that her
organizationfound that although the
state police are capable of providing
someinformationon everyoffensecom
mitted in the stateincluding somesen
tencing information there is a problem
in coordinatingsentencinginformation
becausethe various county systemsare
not integrated. The KDVA works with
battered women, offering shelters and

- other help to victims of domestic
violence. The KDVA believesthat sen
tencesin Kentuckyarenotsevereenough
for battering spousesand, moreover, are
disproportionately harsh for thosefound
guilty of killing their abusivespouses.
Studiesfrom other statesalsosupport the
association’s view that domestic
violenceis nottakenseriously.Ms. Cur-
rem said. She presented several ex
amples of particular situations in Ken
tucky which, she said, bear out the
association’sbeliefs. However,because
of the confidential nature of the informa
tion received by KDVA, the association
oftencannotprovideother thananecdotal
information. Ms. Currenssaid that the
statemust take responsibility for collect
ing data in order to geta clear picture of
the way Kentucky deals with domestic
violence. Mr. Isaacsremarkedupon the
difficulty of obtaining reliable informa
tion regarding domesticviolence,aswell

-4
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asthe scarcity or absenceofspouseabuse
centersin somepansof the state.

Ms. Harvey gave a preliminary report
upon the Kentucky Bar Association’s
genderbias study. Thoseconducting the
study say that the study is made more
difficult becausethe state police do not
trackinformationall the way throughto
and including the sentencing process.
Ms. Harvey concluded that the Task
Forceon SentencesandSentencingPrac
tices will haveto find its gender-based
informationelsewhere.

RepresentativeLear joined the meeting,
and after listening to someof thediscus
sion,suggestedthat it may benecessaay
for the subcommitteeto seekoutside as
sistancein analyzingthe statistical infor
mation offered by the state agencies.
RepresentativeLear mentioned thepos
sibility of requestingtheassistanceofthe
University of Kentucky’s Statistical
AnalysisCenter. Thesubcommitteedis
cussedthenecessityof determining what
"raw data" is available,andof pinpoint
ing the information which the subcom
mitteehopesto glean.

Ms. Black-Dennis pointed out that one
difficulty with coordinating statistics
from different agenciesis a differencein
the manner in which the statistics are
kept. RepresentativeLear mentionedthe
study of Kentucky’s parole system,
which the LRC Program Review Com
mittee is presently conducting, and
recommendedthat the subcommitteeget
in touchwith thestaffmembersworking
upon that study to find out if any of its
information could be useful to our
subcommittee’swork.

ALTERNATIVES
SUBCOMMiTTEE

Senator O’Daniel of the SentencingAl
ternativessubcommitteeindicated that
they had receivedinformation from Mr.
Dave Norat of the Public Advocacy
DepartmentandDoug Sapp of the Cor
rectionsCabinetwith regardto alterna
tives to sentencingand existing com
munity basedprogramsand probation
andparole.

The Task Force then heard from Mr.
Doug Sappof the CorrectionsCabinet
andMr. DaveNoratof theDepartmentof
Public Advocacy. Mr. Sapp indicated
that the CorrectionsCabinet currently
operates three community based
programs,probation, paroleand local
facilities. The current probation and
parolecaseloadis 12,300 and hasbeen
experiencinga 7 to 8% rise per year.
Three thousand 3,000 persons are
paroleeswhile the remainderarefelony
probationers and misdemeanor
probationers.Levelsofsupervisionvary

accordingto need. Intensivesupervision
has 25 clients per officer and involves
curfews,curfew checks,record checks,
employerchecks,and home visits. Ad
vanced supervisionhas 50 clients per
officer while regular probation and
parole officers have 60 cases. As the
level of supervision decreases,fewer
restrictionsareplacedon the client.

Mr. Sappindicatedthat thecostof incar
cerationvariesfrom $26 to $48 per day
while the cost of probation supervision
variesfrom$3.9lperdayto$.87.Upon
questioning from RepresentativeLear,
Mr. Sappindicated that the incarceration
costspresenteddid not include costsof
construction,debt service,or prison in
dustrycosts. Mr. Sappindicatedthat the
cabinet hascollected$541,000in super
vision fees from the probationersand
paroleesand that work programshave
resultedin $1 million worth of restitu
tion. In the communityprograms,the
cabinetcontractswith halfway houses,
local jails and other facilities and of
fenders are involved in academicand
vocationaltraining. Mr. Sappindicated
that thereare800 to 900 technicalparole
violations peryear and that theaverage
paroledefermentfor a paroleviolator is
17 months.

Mr. DaveNorat of theDPA describedthe
department’salternative sentencingpro
gram. Underthis program,community
correctionsfacilities, local agencies,and
otherswouldaskfor correctionsgrantsto
superviseprisonerswho are sent to the
programs. In these programs, defense
counselrecommendsthat theoffenderbe
placed in theprogram after consultation
with a sentencingspecialist with the
Department of Public Advocacy. The
programworked out is presentedto the
judge who decideswhetherto placeper
sonson theprogramor send them to jail.

Mr. Norat indicated that the program is
cheaperthan incarcerationand can in
clude work programs,counseling,voca
tional and academictraining and other
aspects.Mr. Noratindicatedthat incar
ceration is not the answer for all of
fendersand that personswhogoto prison
can serve out their sentencewithout
doing much of anything. They do not
have to be counseled,retrainedor par
ticipate in programs. In the Public Ad
vocacyprogram, theprosecutorand the
victim areinvolved and restitution is fre
quently included as an element of the
program. Approximately 50% of the

personsapplying for theprogram areac
cepted.

Under the program, the defenseattorney
makesanexaminationof thefactsandif
guilt isprobableandprisonmay be like
ly, thenthe defendantmay be eligible for
the program. The program is then

worked out and the information
presentedto the court.Whenaskedif the
defenseattorneysbreachclient confiden
tiality, the answerwas,yes,butwith the
client’s consent. Whenaskedwho looks
out for the interests of the Common
wealth in suchcases,Mr. Gillig indicated
that this would be the job of the
Commonwealth’sattorney. JudgeGrant
indicatedthat many judges don’t want
the responsibility of such programs
without specific statutoryauthority and
guidelinesfor their operation.

Questioningthen turned to drug and al
cohol testing. Mr. Townsendindicated
that testingfor alcohol and drugs is not
effective for the chemically dependent
person. It was generallyagreedthat such
testingduring theperiodof probationor
alternativesentencingwas more impor
tant for surveillance than for treatment.
Mr. Townsend indicated that while a
high percentageof inmates arein prison
becauseof involvement with alcohol and
drugs, 70%of the inmates arenot chemi
cally dependent. It was agreedthat
statewide chemical dependency
programsin thecommunity areessential
for utmost safetyand for the successof
residential programs and that clients
should pay their proportionate share of
thecost of treatment.

Mr. Bubenzersuggestedthat for a future
meeting Mr. Gary Bush of the State
Police discusscrime statistics and that
representativesof the S.T.O.P.program
in Lexingtonbe invited to the meeting.

VIII. FIFTH MEETING

The fifth meetingof the Task Force on
Sentencesand SentencingPracticeswas
held on Friday, March 22,1991.

SUBCOMMITTEE ON
SENTENCING PRACTICES

The morning meeting was held at La
Grange State Reformatory for the pur
posesof hearingtestimony from inmates
and touringthe institution. The meeting
wascalledto orderby ChairmanBill Lear
who explained ‘the function of the task
forceto the two inmatesappearingbefore
the group. Representative Lear then
handled the meetingover to subcommit
tee chairman RepresentativeLawson
Walker.

The two inmate intervieweeswereFred
Harris of Louisville who is NAACP
president,memberof PrisonersFor Bet
ter Society,and whohasbeen a legalaide
for 5 yearsandCharlesBroadduswho
describedhimself as a product of the
1960’s culture, a school teacherwith a
master’sdegreein education,is a mem

r
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bar of Narcotics Anonymous, AA, and
who is active in inmate education
programs.

Whenaskedif the sentencingsystemwas
unfair, Mr. Harrisindicatedthat there is
a lack of information sharing during trial
andduring the penaltyphasebutnotun
fairness.Economicsplay amajorfactor,
he indicated,and he felt that defendants
with private attorneysgenerally getbet
ter sentencesthanthosedefendedby the
Department of Public Advocacy. He
also indicated that geography,crime
rates,andcommunityviewshavea bear
ingandthatruralareasaremorecompas
sionatethan urbanareas. He also indi
catedthat the type of crime was impor
tant and that there was more chanceof a
highpenaltywith a theft of $50 than for
$1 million and that a blue collarperson
is more likely to endup in prisonthan a
white collar person. He also indicated
that pleabargainingcreatessentencing
disparity becauseit is expedientrather
than just.

Mr. Broaddus then presentedthe dis
paratesentenceshe alleged were given
severalrecentsexoffenders:

1. Rural area,professional,severalof
fenses,goodattorney-10years.

2. Young man, 1stoffense,daterape,
public defendermajor city - 20 years.

3. Military man, 1 casesodomy, no
prior history, shakycase- 15 years.

4. 8 countsunlawful transactionwith
minor, white,paid attorney- 20 years
concurrent.

5. 7 countsunlawful transactionwith
minor, white, paid attorney same
minor as in #4 -20 yearsconsecutive.

Mr. Harrisurged that standardsshouldbe
set for penalties,and for the reliability
and type of information in the presen
tenceinvestigation. He indicated that a
good attorney will coach the defendant
before the PSI, get letters from com
munity leaders,etc. Mr. Harris indicated
that PSI information is never verified.
Mr. Broaddusindicatedthat hehad asked
a probation officer to check information
for his PSI which the officer did not do.
He indicated that an average of 30-45
minutesis spentonthePSI and that most
lawyers do not adequatelyrepresent
clientsat sentencing.

Mr. Broaddusthen presented informa
tionon allegeddisparitiesin child abuse
sentencing.

1. Previous robberyrecord - 6 years;
child abuse-7years.

2. Crackedribs of 6 month oldbaby -

2 years’ probation.

3. Poked out daughter’s eye with
sword - 3 years’probation.

4. Beatchild -5 years’probation.

Mr. Harris then presentedthe casesof
three personssentencedas persistent
felony offenders:

1. Seconddegreeescape- 10 years
PFO I.

2. Seconddegreeburglaryafter 3 yers
on parole-20 yearsPFOII.

3. Murder, DUI Accessory- 30 years.

Mr. Harris felt that there should be
guidelines similar to the current clas
sificationsystemfor inmatesfor sentenc
ing. He indicated that prosecution
shouldbe the same"across theboard,"
andallegedthatunderthecurrentsystem,
Jefferson,Fayette, andMcCracken coun
ties send98% of the persistentfelony
offendersto prison. He indicated that
thereis a about a 70% successratewith
newoffendersin alternativeto incarcera
tion programs,particularly with a con
trolledliving environmentsuchas ahalf
wayhousebut that thereis very little of
a supportsystem on the street to help
offenders. He indicated that a
psychologicalexam and PSI should also
be done before the granting of shock
probation.

Whenaskedabouttheparolesystem,Mr.
Broaddusindicatedthat he felt that the
presentsystemwasunfair, that therewas
no consistencyto paroledecisions,and
that frequentlythe boardwould notcon
sidera personwith a good institutional
recorduntil they had engagedin some
institutionalviolation andbeenpunished
for it. Otherwise,the inmate wasviewed
as playing to the board. Mr. Broaddus
favored "contract parole" in which the
inmate is given a seriesof programsto
complete,andvariousotherthingsto do,
educationallyand otherwise, and if he
successfullycompletesthem, he is
eligible for parole.

Following the interviews with the in
mates, the committee members were
taken on a tour of the institution which
included areassuch as disciplinary
segregation,the geriatric unit, themental
health unit, a new honor dormitory, the
chapel, recreation area, and the dining
hall. ChaplainMonk headedthe tour.

With no further businessto comebefore
the Subcommittee, the meeting ad
journed.

Chairman Lear asked the members to

share their views about the interviews
and the tour of the prison during the
morning. Variousmembersindicateda
needfor looking at thepresentenceinves
tigationprocess,gainingmore informa
tion on persistentfelony offender sen
tencingpatterns,andlooking at alterna
tives to incarceration. There was a
generalreluctanceto takeup the issueof
sentencingguidelines.

ProfessorFortuneaskedif moreinforma
tion could be developedon the geriatric
inmates, their crimes, the reasonsfor
their incarceration and alternatives
which maybeavailableto thesepersons.
Mr. Dave Norat indicatedthat the task
forceshouldinterviewJudgeDaughaday
and JudgeVenters with regardto sen
tencingdisparity and meansof dealing
with theproblem.

IX. SIXTH MEETING

The sixth meetingof theTaskForceon
SentencesandSentencingPracticeswas
heldon Tuesday,April 16, 1991.

At the requestof Chairman Lear, the
Subcommitteeson Non-PenalCodeOf
fenses,Alternatives to Incarceration, and
PenalCode Review met jointly to hear
JudgeJohnDaughaday. Representative
Scorsoneintroduced Judge John
Daughaday,CircuitJudgefrom Mayfield
in GravesCounty.

JudgeDaughadayindicatedthatfor more
than two years now he has beenpar
ticipating in a Departmentof Public Ad
vocacy sponsoredalternate sentencing
program. Theprogramwas initiated by
a training programat WesternKentucky
Universitywhich includedtheJudge,the
Commonwealth’s Attorney, the public
defender,and the probationand parole
officer. At this training program, sen
tencing practices and philosophy were
discussedas were alternatives to incar
ceration for felons whootherwisewould
havebeensent to prison. Thejudgeindi
cated that his views on sentencing,par
ticularly for nonviolent offenders,
changedsomewhatduring theprogram.

JudgeDaughadaydescribedtheprogram
as providing communitybasedalterna
tives for the sentencing of nonviolent
propertyoffenderswho arenot involved
in drug offenses. During thecourseof
the trial or thereafter, a sentencing
specialistfrom theDepartmentof Public
Advocacyinterviews thedefendantand
assesseshis crime,victimviewsabouthis
crime, his social or educational
problems,anyproblemswith drugor al
cohol addiction,family backgroundand
other factors and then devisesa com
prehensive alternate sentencing plan
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which considersthe abovelisted factors
and such other factors as restitution,
available communityresourcesand the
defendant’swillingnessto participatein
the program.

During the two yearsof theprogramso
far, 18 caseswere referredto thesentenc
ing specialist, 7 alternate sentencing
plans were submittedto court, the court
granted probation in 5 cases,and of the
five casesin which alternative probation
was granted, two resulted in probation
revocation hearings, one of which
resulted in probation revocation andim
prisonment andthe other continuation of
probation.Thejudge indicated that all of
thesepersonswould have been incar
ceratedfor felony offenseshad the alter
native programnotbeavailable.

JudgeDaughadayindicatedthat he was
"shocked" by the passageof 1990 H B
603which makesconsiderationof alter
native sentencingmandatory in all cases.
The judgeindicated that while the pro
gram in which he participated wasagood
one, that the judges, prosecutors,public
defenders,andprobation officers in the
remainder of the state did not have the
advantage of the training afforded to
thosewho participatedin theexperimen
tal program. He alsoindicatedthat sen
tencing specialistsand alternative
programsarenot available statewide.

The judge suggested that perhaps we
could follow the model of Minnesota, a
state slightly larger in population than
Kentucky,which hasonly 3,000in prison
comparedwith 9,000 in prison in Ken
tuckybutwhichhasanextensivealterna
tive communitybasedcorrectionspro
gram.

The judge indicated that while his ex
perienceswith the programhave been
positive, that mostjudges ware unaware
of the alternate sentencing program a
year ago. He indicated that to have a
viable program, the task force neededto
look at all of the factors including sen
tencing guidelines, revisionof the penal
statuteswhich now mandateimprison
ment for a wide variety of offenses,and
the availability of alternative programs.
He warned that adequate funding is
necessary. The judge indicated that
while the history and natureof the of
fenseare important, there must be a pro
gram plus adequatesupervision.

RepresentativeLear indicated that the
programshould be expanded system-
widefor it to havesignificantimpact and
that training before program implemen
tation is essential. Violent offenders
shouldstill go top Nonviolentof
fenders with factors indicating a pos
sibility of successin an alternativepro-
grain would be sentencedto the alterna

tive program.

Judge Daughadayindicated that there is
nomagicformulato predictsuccessin an
alternativeprogram and that each case
shouldbe viewedon its own merit. He
indicatedthat thejudgemustwalka deli
cateline betweenprotectingthe rightsof
the defendantand the needof the public
for protectionwhensentencingpersons
to an alternative program. Otherwise,
thepublic mayask"what wereyouthink
ing about when you probated

________?"

The program iteif cannot
turn the tide, public opinion needsto be
modified to support idea of the program.
It is importantto identify issuesthat will
nothavea negativepublic impact. The
judgefurthercautionedthat you needto
preparethegeneralpublic for thechange
and then take thecurrent-systemapart
block by block and change the entire
systemand that the cooperationof all
threebranchesof governmentis neces
saly. He indicated that there may be a
hardtime convincing judgesof the need
for sentencingguidelinesto support the
program.

Other cautions suggestedby the judge
were flexibility of programs, personsin
the program should be closely
monitored, availability of vocational job
training, paymentplans, lining up of
employmentfor offenders,anddrug and
alcohol abuseprogramavailability. Of
the two personsin his programthat had
probation revocation hearings, one
thought that he could "short cut" thepro
gram but completedthe program after the
judgeindicatedto himat thehearingthat
the only "short cut" was ten years in the
penitential’.

Mr. Bubenzeraskedif the presenceof a
victim advocatewould help or hurt the
program. The judge indicated that vic
tim advocateshadbeenparticularly help
ful in sexual assault and child abuse
cases. Thejudge indicated that present
statutesimpedetheuseof the program.
He cited the caseof a 61 year old who
fondled a child who had been in treat
ment for a year prior to the trial, who
could have benefitedfrom continuing in
alternative programs, and whom the
counselorsindicatedwouldbeharmedby
prison,but who had to be sent to prison
becausethe statute mandated it. Mr.
Norat askedif the judge felt that presen
tenceinvestigationandalternatives to in
carcerationreports should be combined.
Thejudgeindicated that they shouldnot,
and that two of the alternative - plans
presentedto him were rejectedbecause
they were unrealisticandthat he felt that
the defendantwould not be able to suc
cessfully completethem. Mr. Bubenzer
askedif drugscreensshould be routinely
conductedaspartofa presentenceinves
tigation. Thejudge indicated thai this

would be acceptableonly if drugsor al
coholwereaprimarycontributingfactor
to the defendant’sbehavior.

The membersthen discussedthepos
sibility of visiting Minnesotain July to
look at the state’s alternativesto incar
ceration programs and discuss their
operationwith Minnesotaofficials. The
staff was askedto secureLRC permis
sion for the trip.

Dave Norat indicated that there arepar
ticular problems with theuseof alterna
tives to incarcerationbecausethereare
no longtermresidentialprogramsito 2
yearsfor personswith drug or alcohol
abuse programs. He indicated that the
CabinetforHumanResourceswasinter
estedin providing the programsbutdid
nothavethemoney to do so.

The staff was askedto obtaincopiesof
the MinnesotaCommunity Corrections
Act and distributeit to themembbrsof
the Task Force.

ChairmanLear called the committee
meeting to order and introduced Ms.
Kathy Black-Denniswho explained
variousstatistical information which the
CorrectionsCabinethad developedat the
requestof theCommittee.Sheindicated
that therewere 814 inmateseligible for
parolein 1977 and after, that 2,893 in
mateshada sentenceof 20 yearsor more,
that 29 inmates were on death row, and
that therewere71 inmates64yearsofage
or older and58 inmatessentencedunder
the guilty but mentally ill statute. Ms.
Black-Dennisthen discussedthe num
bersof personsconvictedundertheper
sistent felony offender and previous
habitualcriminal statutesand the coun
ties from which thesepersonswerebeing
sentenced.Ms. Black-Dennis indicated
that out of a total prison and controlled
intake population that 2,061 prisoners
were sentenced for being persistent
felony offenders.

Mr. Jonesaskedif thestatisticscouldbe
brokendown furtherasto sex,race, and
otherinformation to betteraid thecom
mittee in its deliberations. Ms. Black-
Dennisagreed.

Mr. Isaacsobservedthatguilty but men
tally ill inmateswerein various institu
tions and asked why. The explanation
was that security level concernsand
programsrelating to inmates sometimes
dictated where they were assignedand
that all institutions had counseling
programs.Mr. Jsaacsaskedfor a review
of theprogramsand servicesavailableat
each institution.

RepresentativeLear observedthat 10%
ofthe prison population is noteligible for
parolefor thenext sixyearsbut that 90%
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of the population was. He indicated that
this is contraryto thepopularview that
mostinmateswill notbe releasablein the
nearfuture.

Thenext speakerswereMr. ErnieLewis
oftheKentuckyAssociationforCriminal
DefenseLawyersandMr. SteveDurham
who is a criminal defenseattorney.

During their joint presentation,Mr.
Lewis and Mr. Durham indicated that
consistency,fairness, flexibility, and
simplicity shouldbe the endresultsof a
sentencingprogrambut that this was
beingthwartedby theamendmentsto the
penalcodemandatingsentencesof incar
cerationfor crimesrelatedto theuseof
firearms, crimes committedwhile on
probation, awaiting trial, or while on
parole,andsexrelatedcrimes. Thiswas
compoundedby thepassageof the truth-
in-sentencinglegislation which intro
ducesthedefendant’spastrecordat the
sentencingphaseof the trial as well as
telling the jury what sentencethe defen
dant will get if convicted. They also
pointed out inequitiesin the application
of thepersistentfelony offender PFO
statuteand objectedto its useto securea
plea of guilty in other cases.They cited
specificcaseinstancesto supporteachof
their points.

ProfessorFortuneaskedwhetheror not it
was fair to use thepersistentfelonyof
fender statute as a "hammer"to get a
personto pleadguilty to anothercriminal
offense. Discussion then centered on
which counties would "deal away" the
persistentfelony offenderchargein ex
changefor a guilty plea. It wasagreed
that evenin manylargecountiesinclud

ing JeffersonCounty that such deals
could be made. Mr. Gillig askedif the
defenseattorneyscould have a choice
betweenthe persistentfelony offender
statuteor thetruth-in-sentencingstatute,
which shouldbeeliminated.The answer
wasthatcriminal defenseattorneyswant
to see the persistent felony offender
statuteeliminatedbecausedefendantsal
readyget longersentencesundertruth-
in-sentencingif they have long records.
The defenseattorneys, however, agreed
that both truth-in-sentencingandpersist
ent felony offender statutes produced
longer trials than the oneday trial they
hadbeenusedto.

Mr. Gillig askedif the entirepersistent
felony offenderstatute could not be
eliminated,which portions should be.
Theattorneysagreedthat PFO shouldnot
applyto classD felonies.Mr. PaulIsaacs
observedthatthe$100theftprovisionsin
current law are too low and that many
offendersarecaughtup in the persistent
felony offender statute over relatively
smallamountsof money.

The next speakerwas Mr. JamesWolf,
Survey ResearchCoordinator at the
Universityof Kentucky. He spokeof the
differencesbetweensurveysfor opinions
and for statisticsandspokein generalof
services the University of Kentucky
could provide to the committee. Ex
amplesincludedtaking "dirty" dataand
making it moreuseful,clarifying defini
tions, analyzing and coordinatingdata
fromdifferentsources,describingwho is
currentlydoingresearchin this areaatthe
University, and similar services. Chair
man Lear indicatedthat oneof the areas
of committeeinterest was that of dif

ferent sentencing practices in varying
partsof the state, as they relate to sex,
race, crime committed, economic fac
tors, etc. This could result in disparate
sentencingfor the sameoffense. The
chairmanindicatedthat therewas anec
dotal information to show this, but no
solid statisticsexistedatthe present.Mr.
Jonesaskedif a surveycould be run to
seewhatdatamightbe"out there"which
is being missed.Mr. Wolf indicatedthat
this could be done. He also described
opinion information which could be
gained by the fall telephonepoll in Oc
tober. Mr. Wolf agreedto provide the
committeewith additional information
on capabilities.

Mr. Bubenzerinformedthe committeeof
a provision of the 1990 federal crime
controlactwhich statesthatby fiscal year
1994, statesarerequiredto havea statute
requiringdefendantsin sexcasesto sub
mit to mandatoryHIV AIDS testing
upon the requestof the victim of the
crime. Mr. Bubenzeralso informedthe
task forceof a provisionof theproposed
1991 federalcrimecontrol actof a man
datorydrug testing program for persons
subjecttoconfinement.Federalfunding,
or a percentagethereof,would be with
heldunderboth programsin the eventof
noncomplianceby a state.

X. SEVENTH MEETING

The chairman set the date for the next
meetingasFriday,May 24, 1991.These
minuteswere not available from LRC to
The Advocateat the time this issuewent
press.

WANTED

Pat,thePoliceman JoeJudge
for violating theBill ofRights for violatingtheBill ofRights

Smith PublicDdeflder
for violating theBill ofRight.casan
ineffectivepublic defender

AUGUST 1991/ The Advocate48



KENTUCKY FORFEITURE LAW

The law of forfeiture is basically
statutory, and few caseshave been
decidedin thisarea.Thisarticlediscusses

1 the right to counsel in forfeiture
proceedings,

2 thepropertysubjecttoforfeiture,

3 procedures,and

4 defensestoafoifeiture action.

Drug forfeiture will be addressedin a
laterarticle.

Criminal forfeiture law hasseveralpur
poses.Traditional forfeiture doctrine is
foundedonthe fiction that the inanimate
object itself is guilty of wrongdoing.
Seizureobviously preventsfurther il
legal useof the property.More recently,
forfeitureof privatepropertyby thestate
is soughtto punishapersonfor theviola
tion of certain laws. The goal of this
economicpenaltyis to renderillegal be
haviorunprofitable.The saleof the for
feited assets compensatesthe govern
ment in its law enforcementefforts.

1. RIGHT TO COUNSEL

Doesthe right to counselapply to forfei
ture proceedings?Thequestionwhether
a forfeiture action is civil or criminal is
debatable.

The United States Supreme Court has
held thata forfeitureprecedingisa quasi-
criminal proceeding, and that like a
criminal proceeding,"its object is to
penalizefor the commissionof an of
fense against the law." Boyd v. United
States,1 16U.S.616,6S.Ct524,29L.Ed.
7461886.

Kentucky Courtshaveheld,"a forfeiture
proceedingis, thoughcivil inform,in the
natureof a criminalproceeding."Barnes
v. Commonwealth,236S.W.2d 454,455
Ky. 1951.

Therecanbe little doubtthat an indigent
personis entitled to berepresentedby a

public defenderin a forfeitureaction. In
Kentuckyanindigentpersonqualifiesfor
a public defenderwhenfacing a fine of
$500 or more or any offensefor which
the penalty includes the possibility of
confinement.KRS 31. 1004a-c. Once
a personis entitledto be representedby
a public defenderon the underlying
charge, theassigned public defender is
obviously required to represent that in
dividualin the forfeitureproceedings."A
needypersonwho is entitledto berepre
sentedby an attorney" on the basis of
pendingchargesor a criminal conviction
"is entitled... [tb be counselledand
defended at all stagesof the matter...
whenapersonprovidinghis own counsel
would beentitledto berepresentedby an
attorney." KRS 31.1 lO2a; emphasis
added. Similarly, once eligible for
public defenderrepresentationthe needy
defendantis entitled "[t]o be represented
in any otherpost-convictionproceeding
that the attorneyand the needyperson
considerappropriate."KRS 31.110-
2c. In mostinstancesunderKentucky
law, forfeiture is a post-conviction
proceeding.Becausea needy individual
is entitled to public defenderrepre
sentationwhen facing a fine of $500 or
more,an argumentcan be madethat an
indigent person qualifies for a public
defenderin a forfeitureproceedingif the
valueof thepropertysubjectto forfeiture
is $500 or more.

2. PROPERTY SUBJECT TO
FORFEITURE

Kentucky law provides for the forfeiture
of propertyusedorpossessedin violation
of certain laws. With only a few excep
tions a criminal conviction is a prereq
uisite to forfeiture. Evenif theconviction
i for a misdemeanoroffense,forfeiture
is permitted.

Property subject to forfeiture includes
moneyobtainedin violation of thepenal
code,deadlyweaponsusedin the com
mission of a crime, and any personal
property,includingvehicles,usedin the
commissionof or the furtheranceof the
offensesoftheft,receivingstolenproper-

ty, obscuring the identity of a machine,
or trafficking in stolencar parts. KRS
500.090, 527.060, 5 14.130. Vehicles
used to illegally transport alcoholic
beveragescan also be forfeited. KRS
242.360.

A criminal convictionfor an offenseas
sociatedwith the property seizedis
necessaryin orderto supportforfeitureof
theproperty listed above.

Therearethreeexceptionsto the require
ment that a criminal convictionmust be
obtained prior to forfeiture. Forgery
devices,eavesdroppingequipment,and
gamblingdevicesthat arc illegally pos
sessedcan be orderedforfeited without
the necessityof a criminal conviction.
KRS 516.100, 526.080,528.100.

3. PROCEDURES

KRS 500.090specifiesthe proceduresto
befollowed in a forfeiture action.

I Theforfeitureactionis broughtby the
Commonwealth Attorney against a
nameddefendant.

2 Notice mustbegiven to the owneror
lien holderof recordbeforepropertycan
beforfeited.

3 After enteringa judgmentof forfei
ture, the trial court hasmany optionsfor
dispositionof theproperty.Theproperty
can be retained for official use,destroy
ed, or soldatpublic auction.if theproper
ty is sold, all bonafidelien holderswho
timely assertedtheir claimscanrecover
theamountof their liens. Thebalanceis
to be paid to the city, county,or state,
depending on who seizedthe property.

Pretrial seizureof personalproperty is
not authorizedby statutebut hasbeen
upheld by the courts. In Batchelor v.
Commonwealth,714 S.W.2d 158 Ky.
App. 1986, the trial court orderedthe
return of cash and a van loaded with
stolenproperty to a defendantcharged
with receivingstolenproperty.TheCourt
of Appeals reasoned that forfeiture
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statuteswouldbe thwartedif a defendant
were allowedto regaincontrol over the
propertysubjecttoforfeiturependingthe
outcomeof the criminal charges.Hold
ing that theCommonwealthestablished
a sufficientnexusbetweentheproperty
seizedand the criminal activity, the
Court allowed the Commonwealthto
retainthe vanandcash.Thus theCom
monwealth may retain control over
property subject to forfeiture until the
criminal chargeis resolved.

4. DEFENSES

Acquittal

If forfeitureproceedingsareinitiated, a
propertyownerhasmanypossibledefen
ses. Acquittal of thecriminal chargesis
a barto the forfeitureproceedingbecause
a criminal convictionis a prerequisiteto
forfeiture. The only exceptionis for
forgery devices,eavesdroppingequip
ment,andgamblingdevices. SeeSmith
v. Commonwealth,707 S.W.2d 342 Ky.
1986.

Illegal Seizure

The illegal seizure of property is a
defenseto forfeiture. The exclusionary
rule is applicable to forfeiture proceed
ings. Recall that courtsconsiderforfei
turea penalty for a criminal offense.In
Re One 1965Ford Mustang, 463 P.2d
827 Ariz. 1970, the defendantfaced a
fine of $100 to $500 in a criminal
proceedingand wassubjectto thelossof
his $1000car in the forfeiture proceed
ing. Thecourt recognizedthat forfeiture
is apenaltyfor acriminal offenseandcan
result in even greater punishmentthan
the criminal prosecution.Excluding il
legally seized evidencefrom the forfei
ture proceedingwas necessaryto avoid
an anomalous result. Consequently,
courts apply the exclusionaryrule and
will not permitforfeitureof propertythat
hasbeenillegally seized.

Innocent Owner

Statutoryprovisionsforbid theforfeiture
of thepropertyofaninnocentowner. An
innocentowneris anownerof property
without knowledgeof the illegal useof
his property. It is unclear who has the
burdenofproving whether theownerhas
knowledge of the illegal use of his
property. Kentucky statutes place the
burdenof proof on the owner.However,
in applying this statute,Kentucky’s
highestCourtreacheda contrary result.
In Chaneyv. Commonwealth,234
S.W.2d 960 Ky. 1950 the Court re
quiredtheCommonwealthto prove that
theownerknew his propertywasbeing
usedfor anunlawful purpose.TheCourt
declaredforfeiturea "drastic measure."
Chaneyv. Commonwealth,234 S.W.2d

at 961. This ruling accordswith the
Kentuckycourts’ policy construingfor
feiture statutesstrictly againstforfeiture
andliberally in favorof thepersonwhose
property rights are to be affected.
Bratcherv.Ashly,243S.W.2d 1011 Ky.
1951.

ReasonableDoubt
Standardof Proof

TheKentuckyforfeiturestatutedoesnot
specify the standardof proof required.
Clearand convincing evidencewas the
standardof proof applied irL Chancy,
supra.Thereasonabledoubtstandardap
plies in forfeiture proceedingsin the
EleventhCircuit. U.S. v. Elgersma,929
F.2d 1538 11th Cir. 1991. A prepon
derance-of-evidencetest has beenen
dorsedin three other federal circuits.
US. v.Herrero, 893F.2d15127thCir.
1990; U.S. v. Hernandez-Escarsega,
886 F.2d 1560 9th Cir. 1989; U.S. v.
Sandini, 816 F.2d 869 3rd Cir. 1987.
BecausetheKentuckyforfeiture statute
is silent on the issue of the standardof
proof, the Commonwealthis required to
meetthehigheststandard,proof beyond
a reasonabledoubt, in a forfeiture
proceeding."The Commonwealthhas
theburdenof proving every elementof
the case beyond a reasonabledoubt."
KRS 500.0701. By its very language
this burden-of-proofstatuteisnotlimited
to onlysubstantivecrimes.Kentuckyhas
recognizedthat even quasi-criminal
proceedingsrequire proof beyond a
reasonabledoubt. Denton v. Common
wealth, 383 S.W.2d681 Ky. 1964;see
KRS 202A.0762.

Taking of Property

Theargumentthat forfeiture of property
is a taking of property without due
processof law in violation of theFifth
and FourteenthAmendmentsof the
United StatesConstitutionis difficult to
establish. Thecaseof Calero-Toledov.
Pearson Yacht LeasingCompany,416
U.S. 663,40L.Ed.2d452,94S.Ct. 2080
1974demonstratestheextentto which
theUnitedStatesSupremeCourtsustains
forfeiture. In this caseone marijuana
cigarette was found on a yacht. The
ownerof theyacht,PearsonYachtLeas
ingCompany,hadno knowledgethat the
leaseewas using thevesselillegally and
hadevenincluded in theleasea prohibi
tion againstusingtheyachtfor anunlaw
ful project. Thecourtheld that forfeiture
of the yacht"serveda legitmatepurpose
and was not unduly oppresive." Id. at
.690.To avoid forfeiture,the court ruled
than anownermustprove"not only that
hewasuninvolvedin andunawareof the
wrongful activity, but also that he had
done all hereasonablycould beexpected
to prevent the proscribeduse of his
property." Calero-Toledo v. Pearson

YachtLeasingCompany,416 U.S. 663,
94 S.Ct. 2080,40L.Ed.2d452 1974.

CONCLUSION

Criminal defenseattorneysmust be
awareof forfeiture proceedings.When
the Commonwealthattempts to forfeit
property,recall that the type of property
determineswhetheraconvictionis apre
requisiteto forfeiture. Defenseattorneys
can serve their clients by representing
themin forfeitureproceedingsand using
theKentuckypolicy of strictconstruction
againstforfeiture to arguethat the Com
monwealthhas theburdenof proof and
that the standardof proof should be
beyondareasonabledoubt.

LYNDA CAMPBELL
AssistantPublicAdvocate
DPAlMadison/Jackson/ClarkCounty
Office
201 WaterStreet
Richmond,Kentucky40475
606 623-8413

MOTION FILE!
INSTRUCTIONS MANUAL

The Departmentof Public Advocacy
has collected many motions and in
structionsfiled in criminalcasesin Ken
tucky, andhascompiled indicesof the
categoriesof the variousmotionsand
instructionsand a listing of eachmo
tion/instruction.Each is a copy of a
defensemotion/instruction filed in an
actualKentuckycriminalcase.Themo
tion file wasupdatedin April 1991.The
instructionsmnual was updated in
1989.

COPIES AVAILABLE

A copyof the motion file /instruction
manualindexis availableuponrequest.
Copies of any motion/instructionare
free to public defendersin Kentucky,
whetherfull-time, part-time, contract,
or conflict. Criminal defenseadvocates
can obtain copies of any of the mo
tions/instructionsfor the costof copy
ing andpostage.Eachfield office has
an entiresetof themotions/instructions.

If you areinterestedin receiving acopy
of the indexes or copies of the mo
tion/instructions,pleasecontact:

Barbara Sutherland
DPA Librarian
1264 Louisville Road
Frankfort,KY 40601
502 564-8006
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Two New Video Tapes On...

"THEART AND SCIENCE OF CROSS EXAMINATION"
Whether the case is civil or criminal, the winning lawyer knows how to perform incisive cross examinations.
Here are the newest methods for creating and delivering meticulously prepared, dynamic and memorable crosses.
These two new tapes display the revolutionary techniques of Roger Dodd and Larry Pozner, whose lectures
on cross examinations have stolen the show at seminars from Alaska to Florida. Each tape contains numerous
visual aids to assist in the mastery of these new techniques.

-Tapes You Will Watch Before Every Trial-
TAPE ONE: CREATING CROSS EXAMINATIONS

Proven Preparation and Presentation Techniques including:

I 3 Simple, Incredibly-Effective Preparation U Creating dependably solid cross
Systems examinations

* The only three rules of cross examination U Words that make cross dangerous
I Establishing control one fact at a time I Voice and silence: The Advocate’s
I Persuasive Order for Cross Weapon

TAPE TWO: POWER CROSS

I Techniques to Emphasize Key Facts

Advanced Techniques for Civil and Criminal Cases:

FEATURING THE CLASSIC LECTURE:

* 10 Methods of Controlling the
Runaway Witness

LOOPS:
* Making Hostile Witnesses

Adopt Your Words
* Examples from Civil and

Criminal Cases

TRILOGIES:
* Organizing Facts to Overwhelm

Witnesses
* Make Your Best Facts More

Memorable

SPONTANEOUS LOOPS:

I Beating Witnesses With Their Own Words

* Punishing the Non-Responsive Answer

TRILOGY PYRAMIDS:

$ Tying Key Phrases from Cross to Your
Closing

* Turn Crosses into Literature

ROGER DODD is a noted civil and criminal trial lawyer and a Past-
President of the Georgia Association of Criminal Defense Lawyers.

LARRY POZNER is the senior member of a three-lawyer criminal
defense firm in Denver. He is a Past-President of the Cob. Crim.

He is a faculty member of the National Criminal Defense College
and the Georgia Insititute of Trial Advocacy. He is Board Certified
in both civil and criminal trial law by the National Board of Trial Ad-

Defense Bar and is an Adjunct Professor of Law at the University
of Denver. His humor, insight, and creative trial tactics make him
one of the most sought after speakers in the nation. Mr. Pozner is

vocacy, and is also a Fellow of the American Academy of Matrimonial
Lawyers.

on the faculty of the National Criminal Defense College and has lee
tured in more than 30 states.

Each tape runs approximately one hour
Tape One $135.00
Tape Two $135.00

or
Both Tapes $235.00
3% Sales Tax

colorado Residents Only
Shipping and
Handling $6.95
TOTAL

_______

CALL or FAX order to 303 388-6868 or mail to:
American Trial Skills, Inc.
2121 N. Frontage Road West, Suite 200 * Vail, Colorado 81657

Name: -

Address:

Zip:

_________

MasterCard

__________

visa

_________

Check to A.T.S. Inc.
Card Number:
Expiration Date:

Sttp
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THE CRIMINAL DEFENDANT AND
COOPERATION

If DefendantsWantto TastetheFruit, Getit in Writing

Early in English history there arose a
senseof dutyuponthepartof eachcitizen
concerningthe moral obligation to
cooperatewith law enforcementagen
ciesin the pursuitof criminals. Thusly,
the duty of the freecitizen to respondto
the "hue and cry" and pursue wanted
criminals goes back to the Assizesof
Clarendon1 166 and the Statute of
Winchester1285 . Even in thoseearly
daysthe failure to reveala felony to the
authoritieswas a crimet commonlaw,
misprision of a felony, and is still a
misdemeanorin England.3in theUnited
States,misprisionof afelony hasbeenon
thestatutebookssincethe first Congress.
The statute,as amended,punisheswith
up to threeyears imprisonment"Who
ever, having knowledgeof the actual
commissionof a felony ... concealsand
doesnotas soonas possiblemakeknow
thesameto somejudge or other person
in civil or military authority under the
United States ict of Apr. 30, 1979
S6, I Stat. 113. While the term
"misprision of a felony" now hasan ar
chaicring, grossindifferenceto theduty
to report known criminal behavior
rem9nsa badgeof irresponsiblecitizen
ship. Cooperationwith authoritiesin the
prosecutionof a crimehas long beena
tool ofthe law enforcementbranch,sanc
tioned and openly approved by the
judiciary system.6

Therefore,with the condemnationof
concealingcrimes as being a "badgeof
irresponsiblecitizenship,"beingsodeep
ly rootedin the social obligations of a
citizen, the SupremeCourtin Robertsv.
United Stales, expandedthat moral
obligation a step further by stating that
the "social obligation is not diminished
whenthewitnessto thecrimeis involved
in illicit activities himself." With the
Robertsdecision,"the criminal defen
dant no less than any other citizen
obligated to assist the authorities.
While this situation presentsan open
paradox,in thatcriminal defendantscon
victed of felonies are often dis
enfranchisedof the rights of an honest
citizen, i.e., the right to vote,holdpublic
office andthe variousaspectsof employ-

mentwhen theemployeris awareof the
felony statusof an offender, neverthe
less,societyexpects,andmoreoftenthan
not,demandsthatthey cooperatewith the
prosecutingauthoritiesagainstotherer
sonsinvolved in criminal activities.

Sinceacriminal defendantis asked,ex
pectedand often placed under certain
pressuresto cooperatewith authoritiesin
providinginformationconcerningothers
involved in criminal activities,thedefen
dant is faced with two choices.Either
cooperateordeclineto do so. Eitherway
this situation presentsa number of
problemsto the defendantfaced with
such a choice.

For the criminal defendantto decline, it
is the viewpoint that by declining to
cooperatethe defendanthasrejectedhis
obligationsof communitylife thatshould
be recognizedbefore rehabilitationcan
begin.9Thusly, the failure to cooperate,
it seemsdims the likelihood that the
defendantwill transgressno more, the
hope thathe may respondto rehabilita
tive efforts to assistwith a lawful future
career,andthedegreeto which hedoes
or doespot deemhimself at warwith his
society.

While cooperation,basedupon the
foregoing,is of courseof noble founda
tion, thecriminal defendantthat is asked
to cooperateshouldrealizethat coopera
tion is amultifacetedsituationwhichcan
lead to far different results under the
variouscircumstancesof theindividual
criminal case.

Thefirst, if not foremostconcern,among
criminal defendantswho are willing to
cooperatewith the government,is the
fact that thosepeoplewhom thecriminal
defendant is going to cooperateabout
may not taketookindly to suchcoopera
tion. This is especiallyso withorganized
crime. The potential for dangerto the
defendant,aswell astheir families often
accountsfor the refusal of a criminal
deferjantto cooperatewith the author
ities. With so many individuals being
connectedwith the drug activities, and

the numberof individuals in the drug
rings at thevariousstages,doesnothing
but increasethe risk ul the potential
criminal defendantif he decidesto
cooperat with the prosecuting
authorities. 2 If the initial refusal to
cooperateis basedupon fear, it will be
the position of the prosecutor,and the
court that a duressdefenseis not avail
able once the governmenthas offered,
andthe defendantturnsdownprotection,
i.e., theWitnessProtectionProgram.13

With this reasoningin thesamelight, the
SupremeCourthas indicated in dictum
that fear is not a legal excusefrom tes
tifying andthegovernmentis ableto gain
through various means that testimony
wantedby the offer of placementin the
WitnessProtection Program with that
limited protection that programoffers,
together with those membersof their
family, that would be endangeredby
providingthe requestedcooperationwith
the prosecutingauthorities.

The viewpoint of this discussionis
toward the criminal defendantwho,
through counsel, has decided to
cooperate with the prosecuting
authorities.Cooperation without coun
sel,at anystageofthe criminal proceed
ingscan result in the criminal defendant
failing to obtain the expectedfruits of
thoseendeavors. An excellentexample
of sucha failure is foundin UnitedStates
v. John Doe, who upon being arrested
decidedto cooperatewith authorities,
waivedcounselat that point and did in
fact operate under certain expecta
tions.

Doe came to find out that cooperation
without having the exactparametersset
out in writing or other form of anagree
ment is merely whisperedwords in the
wind andnothingmore.While theinstant
decisionin Doe, wherethedistrictcourt
openlystated". . . I don’t carewhatyour
cooperationwas. It makesno difference
to me. I don’t believe you," leaves a
reversalat theappellatelevel, had Doe
hada written agreementduly statingthe
exactparametersexpectedupon thepart
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of the government,as well as upon the
part of Doe, Doe would not havebeen
placedat the appellatelevel eeking to
havethat situationcorrected.1

Even with counsel, at all stagesof a
proceeding,cooperation should be
reducedto a specificperformancedocu
rnentoutlining theexpectationsupon the
part ofboth sides, In Barbara v. Smith,
had Barbara’s counsel gained such a
document,therewouldbea goodchance
that Barbarawouldp’ot havebeenkilled
for hercooperation. Becausetherewas
only anoral agreementbetweenBarbara
andthe AssistantUnited StatesAttorney,
when Barbara’s counsel requested
protection,not once, but twice, the
governmentwouldhavebeencompelled
to provide her with that protection,but
the resultis that Barbaraand threeCBS
Inc. employeeswere killed wl1en they
tried to intervenein hermurder. $ In the
Barbara case,the second,unfruitful re
quest, cameafter the disappearanceof
anotherpersonin thatcase.Likewise, in
Abbottv.Petrovslcy,the failureof Abbott
to obtain such a written, specificperfor
manceagreement,left him without the
results that he expectedwhen he
cooperatedwith the government.’

In Callas v. United States,RobertCallas
soughtspecificconcessionsuponthe part
of the governmentin exchangefor his
cooperation:

1 that other countsfor armedbankrob
berythenpendingagainsthim would be
dropped;
2 that hewould not beprosecutedcon
cerning other crimes discussedat such
meetingsaswell as other crimeshemay
have committed as a Black Liberation
Army Member;and
3 that all information that heprovided

to the federalauthorities,as well ashis
cooperationwould be kept absolutely
confidential.

When the governmentfailed to provide
thefruits for Callas’scooperation,hewas
left seekingrelief in the appellatewaters
and the ensuing yearsof litigation that
such a course entails. Had Callas ob
tained a written, specific performance
agreement,the resultscould, and in all
likely 2vents, would have beendif
ferent.

In thecaseof JaneDoev. Civiletti , where
thegovernmentsoughthercooperation,
aswell as herhusband’s,the offer of the
Witness Protection Program, made
without specific written promises,is a
clearexampleof what canhappenwhen
the failure to gain such written agree
mentsare lacking.2’ While thegovern
ment, upon the part of the FederalDrug
Enforcement Administration DEA and
the Assistant United StatesAttorney,

madepromisesto them,the UnitedStates
MarshalService,whoseauthorityfor the
Witness ProtectionProgram rests,was
not obligatedto provide the benefits,as
promisedby the U.S. Attorney and the
DEA. While the SecondCircuit Courtof
Appealsexpressedsympathyfor Doeand
her children, neverthelessthe Court
found that it was required to deny the
relief sought in that proceedings.The
opinionresteduponthe fact that Doehad
not spelled out, in specific tprms, the
agreemententeredinto betweenherself
andthe governmentwhen shesignedthe
Memorandumof Understanding.

Oncean agreementto cooperatewith the
governmenthasbeenenteredinto, to at
tempt to withdraw can have disastrous
consequencesto a defendant.Take the
case of AlbertoseMesa, a revealedin
United Statesv. Garaldo. Mesa at
temptedto invoke his Fifth Amendment
privileges and the district court granted
him useimmunitypursuantto 18 U.S.C.
Section 6001-60031982 and ordered
him to testify. When,in themiddleof that
testimony, Mesa refused to answer a
question,the district court immediately
imposed a forty-year prison sentence
without parole, to be servedat Marion,
Illinois, themaximumsecurityfacility in
the federalprison system.While Mesa
eventually had the forty-year sentence
reducedbecausehe testified, it clearly
showsthe extentthat thejudicial system
will go to supportthecooperationagree
mentsbetweenthe governmentand tes
tifying defendants.This same line of
reasoniisurfacedin United Statesv
Stratton and UnitedStatesv. Garcia?

Here the individual district courts im
posed sentencesbecauseStratton and
Garciarefusedto cooperateandprovide
assistanceto law enforcementauthor
ities. Both caseswere reversedat the
appellatelevel pursuantto violations of
Fifth Amendmentprivileges of self-in
crimination. The Stratton Court "has
drawna distinction between increasing
the severityof a sentencefor a defen
dant’s failure to cooperateand refusing
to grant leniency.""It is one thing to
extend leniency to a defendantwho is
willing to cooperatewith the govern
ment; it is another think to administer
additional punishmentto a defendant
who by his silenceas committed no
additional offense."

The Ninth Circuit in United Statesv.
‘Sdfirstein 27 reversedthe sentencesof
Safirsteinbecausehe refusedto cooper
atewith thegovernmentand providethe
details concerningthe source of the
money he was attemptingto takeoutof
the country. The district court, without
justification or knowledgestatedthat it
duly assumedthat Safirstein was in
volved in drug trafficking. The govern-

ment usedthepre-sentencereport to ac
cuseSafirsteinof "stonewalling" the ef
forts upon the partof the governmentto
gain the backgrounddetailssurrounding
themoneythat Safirsteinwp attempting
to carry outof thecountry.

While it hasbeenshownthat misuseand
abuseof a cooperatingdeferanthaso
curred ir Doe v. Civetti, Ca/las,
Barbara, JohnDoe,3 most of the in
stantcasescouldhavebeenavoidedhad
the individuals obtained written agree
mentsfrom the prosecutingauthorities.

In obtaining a written agreementby a
defendantfrom the governmentprior to
the defendantcooperating,the govern
ment losesnothi. In the caseof United
Statesv. Giltner, the governmentraised
the issueof Giltner’s failure to cooperate
athis sentencing.In factthe Giltnercourt
clearly stated that Giltncr’s "... plea
agreementincluded a promise of
cooperation,and the governmenthad
every right to addressat sentencinghis
failure to cooperateby continueddenial
of knowledgeof drug transactions."

UnitedStatesv. MacCloskey,35is a ster
ling exampleof abuseof a defendantin
that the AssistantUnited StatesAttorney
calledcounselfor PatsyElaine Edwards
to inform him that his client "be advised
of what the Fifth Amendmentis and that
she’dbestbeadvisedthat if shemadeany
statementsthat she was subjectto being
reindicted." This instant situation cc
curred after the indictmentagainstEd
wardswasdroppedby the government.

The cases,as stated, show that a
cooperatingcriminal defendantmustrely
on the "good faith" of the prosecuting
attorney in order to receive due con
siderationin exchangefor the coopera
tion given.Needlessto say, the criminal
defendantdid notalwaysreceivewhathe
or she though they would when they
agreedto cooperate.

A cooperatingdefendantcould always
seekareductionof his orhersentencevia
a motion for reductionof sentencepur
suantto Rule35b ofheFederalRules
ofCriminal Procedure. theCom
prehensiveCrime Control Act of 1984
becamelaw, a criminal defendantcould
no longermove for a reductionof his or
her sentenceonce the court imposed it
upon them. The remedial measureof
Rule35b hass1tedto thediscretionof
the prosecution.

COOPERATING
DEFENDANTS AND THE
FEDERAL SENTENCING

GUIDELINES

Having previouslyshown that thereex
ists abuseand misuse of cooperating
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defendants,thenonemustlogically look
toward the Federal Sentencing
Guidelinesto seeif the heretoforemen
tioned abusesand misusescan be
avoided.

Before the Federal SentencingGuide
linesbecameeffective, a federaljudge’s
discretionin sentencingseemedalmost
infinite, so long asthesentenceimposed
by theourtdid notexceedthestatutory
limits. 8Yet, while thesentencingjudge
may sentencea defendantwithin the
statutory limits, using a vast array of
informationavailableto the court, in Wil
liams v. New York, the SupremeCourt
expresslydisapprovedof rigid and
mechanicalconceptsin sentencingthat
unnecessaryrestrictjudicial exerciseof
discretion. TheCourtduly affirmedthe
prevailingview that thepast life or par
ticularitiesof a criminal offendershould
be takeninto due considerationas to a
particular sentenceapplicable to in
dividualdefendants.

In 1984,undertheComprehensiveCrime
Control Act 1984, the Sentencing
Reform Act of 1984 establishedthe
UnitedStatesSentencingCommissionas
"an independ,ntcommissionin the judi
cial branch.’ Thepurposeof theCom
mission was to draft the necessary
guidelinesthat wouldeffectivelynarrow
thedisparity in sentencesimposedby the
federalcourtsuponsimilarly situatedof
fends for comparablecriminal con
duct.

The SentencingReform Act thusly re
quires the individual federal courts to
impose sentences"which reflect the
seriousnessof theoffense,""providejust
punishmentfor the offense," "promote
respectfor the law," "afford adequate
deterrencetocriminal conduct,""protect
the public from further crimes of the
defendant,"and"provide the defendant
with needededucationalor vocational
training, medicalcare, or othercorrec
tional trtrnent in the most effective
manner. Congress,to implementthese
goals,gavetheCommissiontherespon
sibility to determineunder the ap
propriate circumstanceswhat an in
dividualwould besubjectto as topunish
ment,a termof probation,afifl, or some
combination of all the above.

In additionto theabove,Congressmoved
for a grading schemeto be duly
employedby the Commissionto rank
each4?ffenseaccording to its serious
ness. TheSentencingCommissionwas
expectedto draft their guidelines with a
light to developingpolicy statementsthat
would effectivelyeliminateanysentence
disparities,andyet developpolicy state
mentsthat would allow a federaljudge
sufficientflexibility toimposeindividual
sentenceswarrantedby mitigatingor ag

gravating factors not taken into co
sideration in the general guidelines.6

Congressalso mandatedthat the Com
mission takenumerousfactors andcir
cumstancesinto dueconsideration,to the
specific extentthat thesamearerelevant
in establishingthecategoriesof offenses.
Thefactors includedthe gradeandnature
of the offense, the mitigating and ag
gravatingcircumstances,the public con
cern generatedby theoffense,the deter
rent effect a sentencemight have on
others,andtheincidenceoftheparticular
offeie in the community and in thena
tion. CongressauthorizedtheConimis
sion to consider, in establishingthe
categoriesof defendants,therelevanceof
anoffender’sage,education,vocational
skills, mental and emotional condition,
physical condition including drug de
pendence,previous employment
records,family andcommunityties, role
in the offense,criminal history, and de
pendencen criminal activity for a
livelihood.4

ACCEPTANCE OF
RESPONSIBILITY

While the SuremeCourt in Robertsv.
United States placed a great deal of
emphasisupon the willingness of a
criminal defendantto cooperate,the
United StatesSentencingCommission,
in the original, as well as the revised
FederalSentencingGuidelinesaccordsa
criminal defendantonly two points for
"AcceptanceofResponsibility"uponthe
partof a defidant,andthis is not auto
matic either. How thesameconsidera
tion can be given to a defendantwho
takesthe governmentto trial andis found
guilty seemsa bit contradictoryin scope,
but such considerationcan be given
nevertheless.This "optional" plan, de
pendentuponthesentencingcourt forces
thecounselof eachdefendantto specifi
cally move for such a reductionof the
individual defendant’s total severity
score.

SUBSTANTIAL
ASSISTANCE/COOPERATION

As with the original guidelines, the
revisedguidelinesonlyallow thegovern
ment to movefor areductionof sentence,
"[U]pon motion of the government, a
criminal defendantcan no longermove
for a reductionof sentencepursuantto
Title 18 U.S.C. Section35, which was
allowed prior to the institution of the
SentencingReformAct of 1984. Thusly,
acriminal defendantis left to theabsolute
merey’ofthegovernmenttogainany type
of sentencereductionvia that absolute
discretion.While thereexistsa specific
sectionof the guidelinesfor downward
departureuponthepart of the sentencing
court the instant section allues to an
upwarddeparturefor offenses.

The original, as well as the revised
guidelinesby the Commissionconcludes
that the defendant’scriminal his
tory, his dependencetjion criminal ac
tivity for a livelihood, and his accep
tanceof responsilityfor his wrongdo
ing arerelevant. This presentsituation
fails to properlyaccorda defendantwith
theability, within thepresentsentencing
guidelines, to move for a downward
departureof the sentencingguidelines
other thanto do sounderSection5K2.O,
which is totally discretionaryupon the
part of the sentencingcourtin toto.

Thecooperatingdefendanthasonly Sec
tion 5K 1.1 to receiveconsiderationof a
downward sentencedeparture,and that
beingwith theexpressedapprovalof the
government.Otherwise,Section3E1.1 is
theonly discretionaryoptionopen to the
instantdefendantfor his cooperation.
thecaseof UnitedStatesv. Campbell,
the defendantreceivedan 83-month
reductionof his possiblesentencepur
suantto Section5K 1.1, andthat waswith
thespecificapprovaland requeston the
partof thegovernment.

For all intentsand purposes,a cooperat
ingcriminal defendant,underthe present
SentencingGuidelines,is left at the total
mercyof thegovernmentto duly receive
anybenefitsof his or hercooperation.56

This issueof cooperationuponthepartof
a criminal defendantand whether they
receivedthe expectedbenefits hassur
facedin the courts with varied results.
The Fif5i Circuit in United Statesv.
Taylor has taken the position any
departurefor substantialassistantmust
be made, if at all, pursuantto Section
5K 1.1. It was the position of theTaylor
court thatTaylor "receivedhis bargainon
thechargingendof hisasein exchange
for his cooperation." Thusly, while
Taylor evidently enteredinto an agree
mentto cooperate,the fruits of thatagree
ment were not what he expectedor
believedhe would receiveand because
theagreementwasnot in writing, he lost
in appellatereviewfor that failure.

TheEleventhCircuit in UnitedStatesv.
Musser59stated,in responseto the chal
lenge that the substantialassistance
provisions were unconstitutional,"be
causethey delegateto prosecutorsun
bridled discretion to decide who is en
titled to a sentencereduction." The
EleventhCircuit rejectedthis argument
noting that "the only authority
‘delegated’by therule is theauthorityto
move thedistrict court for a reductionof
sentencein casesin which the defendant
hasrenderedsubstantialassistance.The
authority to actually reducea sentenc
remainsvestedin thedistrict

court

AUGUST 1991/ TheAdvocate54



While this decision is factuallycorrect,
neverthelessthe MusserCourt did not
factually addressthe issuethat it is the
government who decideswho is entitled
asentencereduction,whetherthedistrict
court grantsit or not. With this idea in
mind, the criminal defendantwithin the
EleventhCircuit hadbestobtaina written
agreementunlessheor shewould wish
tofmd themselvesuponthe barrenshores
of the appellateplateauseekingnon-ex
istentrelief.

While theEleventhCircuit in Musserhas
createda barrenfield towardtheSKI. 1
sectionof the FederalSentencingGuide
lines, othercircuitshavetakena bit of a
differentview of theinstantsection.The
Fifth Circuit, in the faceof itsdecision
Taylor, stated in UnitedStatesv. White
that the "policy statement5K1.l ob
viously doesnotprecludea districtcourt
from entertaininga defendant’sshowing
that thegovernmentis refusingto recog
nizesuchsubstantialassistance."Thusly,
the White Court suggested,without fur
ther elaboration,that there may be a
remedy if the governmentrefuses to
recognizeadefendant’ssubstantialassis
tance.It is with the rationaleof White
that thedirict court in UnitedStatesv.
Coleman grantedthe requestsof the
defendantsfor reductionsand/ordepar
tures from the required sentencesas
would have been required under the
Guidelines.The ColemanCourt based
partof its decisionuponthe fact that the
pleaagreementwas ambiguousuponthe
part of the governmentand that am
biguity entitledthedefendants,pursuant
to Section5K 1.1,to dueconsiderationby
thecourtand it wasgranted.

The Eith Circuit in United Statesv.
Justice recognizedand approvedthe
actions upon the part of the Coleman
Court,butdeclinedtograntRogersrelief,
stating that if "Justice desired further
leniency for his cooperationduring his
sentencingheshouldhaveat leastmade
it clear that the pleadid not affect his
entitlement to have the sentencingcourt
considera departureunder Section
5K1.1, or alternatively,he shouldhave
negotiatedfor the government’spromise
to file a Section5K1.1 motionduring the
sentencinghearing."

TheJusticeCourtnoted the "goodfaith"
effort upon the part of the Justice, but
refusedto accordJusticeany relief be
causehis "plea agreement"didnot spe
out provisionsfor suchconsideration.
TheJusticeCourtlabeledJusticetheway
the Taylor Court did Taylor, i.e., that
each defendant received the benefits
fromthefrontendof theagreements,that
additiona5charges would not be
prosecuted.

CONCLUSION

The decisions,within the different cir
cuitsclearly indicates that if a criminal
defendantdesiresadepartureof hisorher
sentence,that heor shemustobtainsuch
considerationas part of the pleaagree
ment,with specificsstatedso that there
can be no ambiguity whatsoever,if a
defendantenters into the cooperation
arenawithout such, they do so at their
own peril.

Under the presentFederal Sentencing
Guidelines,for a defendantto enterinto
anagreementwith thegovernment,there
exists no assurancesunder the existing
guidelinesthat heor shewill receivedue
considerationfor that cooperation,
presently-onlya hope basedupon the
sincerity of the applicableUnitedStates
Attorney. Until applicableguidelinesare
establishedby theSentencingCommis
sion, the best possiblecourse upon the
part of the criminal defendant,who is
willing tocooperatewith the government
in returnfor applicableconsiderationin
a sentence,is to havesuchan agreement
made in writing, specifically detailing
the expectationsupon the part of the
defendant,as well as the government.
Suchan agreementproperlyprotectsthe
defendant from unexpectedmisunder
standingsthat havebeenshownto have
occurredin theprecedingpages.While
the applicableUnited StatesAttorneys
may initially decline such a written
agreement,it is theonly vehicleto ade
quatelyprotect the defendantfrom Un-
kept promises while the defendant
cooperatesandincursinherentproblems
of suchcooperation.
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In the seamyworld of jailhouse informers,
treacheryhaslongbeentheircredoandfavors
from jailers their reward. Now lawyersand
prosecutorsmustponderwhetherfiction was
often their method.

That is the unhappyimplication behind the
crisisin law enforcementthathasbeenunfold
ing in SouthernCalifornia since an inmate,
Leslie Vernon White, who has testified in
numerous highly publicized cases,demon
stratedin Octoberhow hecouldfabricatethe
confessionsof other inmates without ever
havingtalkedwith them.He saidlaterhehad
lied in a numberof criminal cases.

Defenselawyers havecompiled a list of 225
peopleconvictedof murderandotherfelonies,
someof them sentencedtodeath, in casesin
which White and otherjailhouse informers
testifiedduring thelast 10 yearsin Los An
gelesCounty.

They are calling for the appointmentof a
specialcounseltoleada grandjury investiga
tion into whetherdeputydistrict attorneysin
the county and local police officials knew
aboutorencouragedperjuredtestimonytowin
casestheythoughtwould bedifficult to prove.

"When you dangleextra rewards,furloughs,
money,their own clothes,stereosin front of
peoplein overcrowdedjails, thenyou havean
unacceptabletemptationto commitperjury,"
saidRobertBerke,theattorneyfor California
Attorneys for Criminal Justice,an organize
tion of defenselawyers.

The group releasedinternal memorandums
from the district attorney’soffice this month
indicating thathigh-levelprosecutorsignored
warnings from membersof their own staff
aboutWhite’s unreliability.

While denyingwrongdoing by prosecutors,
theoffice of District Attorney Ira Reinerhas
mountedaninvestigationinto 114 closedand
pending casesinvolving 140 defendantsin
which jailhouseinformersplayedarole.

Among theconvictionsunderreviewarethose
of William Bonin, who was convictedin the

killing of 16 men and the dumping of their
bodiesalongCaliforniafreeways,andAngelo
Buono, who wasconvictedin thekilling of 10
young Los Angeles women whose bodies
were foundon hillsides.

The StateBar of Californiais alsoinvestigat
ing whether any lawyers in the district

attorney’s office committed unethical acts
regardinginformers.

Though thecasesare limited to Los Angeles
County, the largestlocal prosecutiondistrict
in the world and thesceneof manynotorious
crimes through the years, defenselawyers
suspect they representonly the tip of the
iceberg nationally. The county district
attorney’soffice hasmore than 800 lawyers
who handle38,000 felony casesa year.

On Feb. 9, CaliforniaAttorneysfor Criminal
Justiceand theCriminal CourtsBarAssocia
tion renewedarequestto Richard P. Byrne,
presidingjudgeof the Los AngelesSuperior
Court, andthe county grandjury foremanfor
aspecialinvestigationinto theuseofjailhouse
informers.Theoriginal requestwasfiled Dec.
15, and Byrnehasyet to acton either request.

In thelatestcourtpapers,thegroupscharged
that thedistrict attorney’soffice, theLos An
geles Police Department and the county
sheriffcontinuedto usethelongtimejailhouse
informer, White, despite indicationsgoing
backto 1980 that his informationwasunreli
able. White has been in stateand local jails
much of the last 10 yearson a variety of
charges.

He testifiedor offered to testify in at leasta
dozen majorcases.In return, White received
numerousfavors, including a letter recom
mendingparoleby Curt Livesay,theassistant
districtattorneywho is theNo.3official in the
office. White also receivedmoneyand fur
loughs.

On hislastfurlough,hebeathis wife, pulled a
knife on his landlady and snatcheda purse.
The 31-year-oldinmate,an articulatemanof
considerablecharm,remains in county jail
awaiting sentencingFeb. 23 for the purse
snatching.

LastOctober,Whiteshowedsheriff’sdeputies
how easilyhe couldobtaininformationabout
casesfrom ajail telephone;theprocesswas
taped.

Givenonly thenameof asuspectin a murder
case,White identified himself on the
telephoneas a bail bondsman,a prosecutor
and a police officer to elicit from official
sourcesthedateof thecrime,nameandageof
thevictimandthesuspect,thejail cell number
andotherinformation pertinentto thecase.
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CONFESSIONS

FAVORS

With that, he called the prosecutor,Mary
Ganahl,posing as "SergeantWilliams with
the Los AngelesPolice Department."Ganahl
told him, "I cantell you anything youwant to
knowaboutthecase."Shedescribedthedeath
in detail. The victim, one of a group of gay
men who were friends, wasdepressedabout
nothavingalover, Ganahlsaid, addingthathe
swallowedalargedoseof amphetaminesand
"flamedout."To controlhim, shesaid thatthe
group handcuffedhim and that the suspect
gaggedhim and stuffed him into a steamer
trunk, where he died. The evidencewas the
suspect’sown admissionthatheputhim in the
trunk, Ganahi said. The defensein the case,
which isawaitingtrial, is that thevictim died
from thedrug overdose.

After the call, White explainedto deputies
how he could concoctaconfession:"At this
point, I’ve got the victim’s name, date of
arrest,dateof occurrence,methodof murder,
facts in the case,down to detailed specific
information.I wouldneedno moreat thistime
than I wassomewherenearthesuspect.

"And I couldeasily saythis suspecthadin fact
madeajailhouseadmissionto meconcerning
the crime andexplainedtome he haddoneit
this way with the facts I haveat this point. I
don’t think there’sany homicidedetectivein
the countywho would not believewhat I’ve
got to say." Then, identifying himself as a
deputy district attorney, White called the
bailiff atthe jail wherehe wasa prisonerand
orderedhimselfandthe suspecttransferredto
a court for an interview. This would have
enabledhim tosay thathewaswith thesuspect
on the bus whenhe confessed.Later,White
said hehadliedin anumberofcases,oncewith
theknowledgeofaprosecutor.He hasrefused
to identify those casesunless granted im
munity fromprosecution.

"Theshockingthing is thatwealwaysthought
he was beingfed informationby the police,"
said Gigi Gordon,aSantaMonicalawyerwho
iscompilingdataon possiblytaintedcasesfor
theCriminalCourtsBarAssociation."We did
notrealizehedidnot needthecopstodo this."

ROBERT REINHOLD
New York Times
229 West43rd Street
New York, New York 10036-3913
212 556-1234

"Copyright1989 by theNewYorkTimesCom
pany. Reprintedby Permission."

Informantsexposecrimesthat otherwise
may go undetected.Whenproperlyused
andcontrolled,theyprovide information
that improvespoliceefficiency, assistsin
the apprehensionand prosecutionof
criminals,and sometimesevenprevents
crimesfromtakingplace.

However, to use informantseffectively,
agenciesmust establish and maintain
strict, written departmentalpolicieson
handlinginformants.Evenwhen operat
ing undertight controls, informantscan
go badquickly. Whenthey do, they cre
atesignificant legal andpublic relations
problems.

Law enforcementagenciesthat intendto
use informantsextensivelymustalso be
willing to defendpublicly this decision.
Fortunately,this is notdifficult because
theuseof informantsto solveor prevent
crime is on solid legal ground.Judge
LearnedHand, oneof America’s most
famousjurists, observed:

Courts havecountenancedthe useof
informantsfrom time immemorial; in
casesof conspiracy,or in other cases
when the crime consistsof preparing
for anothercrime, it is usually neces
sary to rely on them or upon ac
complicesbecausethe criminals will
almostcertainlyproceedcovertly.’

As early as 1650, British Chief Justice
Hale encouragedcriminals to cooperate
with the law by rewarding them for
giving evidence against their ac
complices.Haleestablishedanarrange
ment that hecalled a "Pleaof Approve
ment," which offeredarrestedcriminals
immunity from prosecution,or at least a
reducedsentence,if they providedinfor
mationoncrimesthat they knew about.2

More than 300 years later, law
,e,pforcement’suse of informants is ac

ceptedby Americans,who havebecome
familiar with the practice. The media
constantlyrun storiesaboutsting opera
tions,protectedwitnesses,andpaidsour
ces. They know that the mystery as
sociatedwith theseindividuals ensures
audienceinterestandwidespreadatten
tion.

In fact, Americansare sensitizedto in
formantuseby theentertainmentmedia.
Covertmeetingsites,the danger,andthe
air of anonymityportrayedon television
and in movies all add an element of
suspensethat engenderspublic under
standingandacceptanceofinformantuse
by both fictional andrealdetectives.

JUSTIFYING AN INFORMANT
PROGRAM

Yet,how doesa law enforcementagency
justify paying for information? Don’t
taxpayersalreadypay for police protec
tion?

Legislators and ordinary citizens fre
quentlyposethesequestions,andthereis
butone answer.Simply stated,using in
formants is cost-effective. Informants
provide intelligence, insight, and infor
mation that lead to arrestsand convic
tions. Informants allow a law enforce
ment agencyto expendits personnelon
activities that havea high likelihood of
success.

For example, becauseof information
providedby informants,arrestteamscan
determinewheresuspectscan be found,
how heavily armed they are, and who
they arewith. Someinformantshelp in
vestigatorsto obtainevidenceofcriminal
wrongdoing,or through the use of in
formants,investigatorscanrecordactual
criminal conspiracieson tape through
court-orderedelectronicsurveillance.

Goodinformantskeeppeoplefrom being
harmed,evidencefrom beingdestroyed,
and potentiallyexplosiveanddangerous
crimesfrom taking place.As an impor
tant byproduct,proactiveinvestigations
oftenincreasethe efficiencyandmorale
of sworninvestigativepersonnel.

ESTABLISHING AN INFORMANT
PROGRAM

A law enforcementagencythat wantsto
havean effective, controlledinformant
programmustencourageits sworn per
sonnelto developandmaintaina profes
sionalattitudetowardinformants.Oneof
thefirst stepsthat anagencymusttakein
establishinga professionalinformant

Criminal Informants

An Administrator’sDreamor Nightmare
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programis to convinceits investigators
that informants arenot of questionable
character,unworthyofrespect.In reality,
manyinformantswhoprovideassistance
to law enforcementare not criminals.
Many hold responsiblepositions in
public agenciesand privatebusinesses.
Many arecitizensmotivatedby personal
antipathyto criminal conduct that they
seearoundthem. A few cooperatebe-
cause they enjoy the cops-and-robbers
excitementthat goesalong with solving
crimes. Some are seekingrevenge for
professionalor personalaffronts,while
othersjust tradeinformation for money.

Citizens have an obligation to report
crime.However,noofficer seriouslyex
pectscitizensto lie up to that obligation
on a routinebasis. Fearof being killed,
embarrassed,badgered,losingtimefrom
work, or of being inconveniencedwork
againstcitizensvolunteeringinformation
about a crime. Therefore,law enforce
ment agenciesmust use informants to
take the placeof ordinary citizenswho
refuseto get involved.

In fiction, as in real life, investigators
often refer to informants in less than
polite terms. Officers must understand
that theattitudebehindsuchterminology
stands in the way of a healthyrelation
ship between an investigator and a
source.Thesepersonalfeelingsalienate
peoplewho couldprovidepositiveinfor
mation that would solve crimes. Use of
derogatory terms even turns off the
"professional"paid informant. Conse
quently,departmentsshouldconsciously
discouragethe practice of using
derogatoryterms,bothon andoff thejob.

A professionalattitude toward inform
ants doesnot just evolve. Law enforce
mentofficersmust betrainedto cultivate
a nonjudgmentalframe of mind. Agen
ciesmustdesignbothbasicandadvanced
schoolingthathelpseachofficer to over
come the simple, but deeply ingrained,
prejudicethat is associatedwith inform
ing.

Thereis nodoubtthatAmericansbelieve
thattelling taleson othersis wrong. From
childhood, they are taughtnot to tattle on
brothers and sisters, classmates,or
friends. Parents,teachersandclergymen
constantly reinforce the concept. Even
some law enforcementprofessionals
believe that it is wrong to "tell on"
anotherperson, although they realize
they need the information provided by
informants to develop casesand ap
prehendcriminals.Frequently,theyeven
admirethosewho refuseto talk.

Consequently,when law enforcement
personnelwork to develop informants,
they are going againstingrainedhabits.
The only way aroundthe conflict is to

train personnel,formally andinformally,
to view the useof informantsas a criti
cally important law enforcementtechni
que.

Onceinvestigatorsovercometheirreluc
tanceto nurturethis kind of confidential
alliance, they find that developingin
formants is not too difficult and soon
realizethat usinginformantsmeanscon
trolling informants.However, the alert
agency must recognizethat administra
tive controlsare necessaryto runan ef
fectiveinformantprogram.

ADMINISTRATIVE PROCEDURES

Law enforcementadministratorsmust
establishand maintain severalareasof
strict control. Generally,they must:

1 Providean informant’sidentify
2 Ensure information is recordedin
files
3 Disseminateinformation to ap
propriate personnel, while simul
taneously guardingthe information
from generalperusal
4 Involve mid-levelmanagersasover
seersof informant operations
5 Employalternateinformanthandlers
6 Developa paymentsystemthatcalls
for accurateaccountingof all monies
paid to informants.

Protect the Informant’s Identity

Only thosewith a needto know should
beadvisedof an informant’sidentity. In
practicalterms, this meansinvestigators
and their alternateswho work closely
with the source.Thesquadsupervisoror
first-line managershouldbeencouraged
to meet the informant so that the source
knows that therearepeople in authority
who supporttheprogramand so that the
managerhasa general"feel" for the in
formant. The person who controls the
informantfile room must alsoknow the
identifyof an informantin orderto hand
le the filing and otherpaperwork.These
employeesshould be the only people
who routinelyhandleinformant informa
tion andwho needto know the inform
ant’s identity.

To ensure secrecy, informants should
havecedenumbersandcodenamesas
signedto them. Thesetake theplace of
thesource’srealnameon all documents
and reports,and also in personalconver
sations.Any informationprovidedby the
sourcemustbedocumentedandrecorded
usingcedenumbersand codenames.

Thefiles createdmustbe maintainedin
secureroomsandaccessto themmustbe
strictly controlled by an employee
specifically assignedto control access.
Only the informant’shandleror alternate
handlerand the immediate supervisor

shouldbeallowed to examinethosefiles
routinely. Top managementshouldhave
accessto them,but only whennecessary.
A daily record that lists everyonewho
entersthe securefile roomshouldalsobe
maintained.This control is not imple
mented to createa bureaucraticroad
block, but to protectsourcesby limiting
the numberof people who know their
identities. Institutionally,it alsoreenfor
cesthe importanceof protectinginform
ants’ identifies.

RecordInformation

Ultimately, the intentof everyinvestiga
tion is prosecution,whichrequiresmain
taining records and files. Information
may be the informant’s stock-in-trade,
but that is only the startingpoint for law
enforcementofficers. Paperworkallows
prosecutorsto obtain warrantsor to put
togethercasesthat will betried in court.

Refusing to identify sourcesexcept by
their code names frequently causes
resentment,both inside and outsidethe
department.Regardless,unless sources
are scheduledto testify in open court,
there is no reasonfor anyoneto know
informant identities.4 Agenciesshould
try to establishhow reliable its sources
are,while at the sametime legally resist
ing any exposureof the their identities.

DisseminateInformation

Disseminationis the key to making in
formantoperationssuccessful.Files full
of facts are worthless unless someone
usesthem to focus an investigationon
specificpeople,obtain searchandarrest
warrants,or support an affidavit for
electronicsurveillance.Informanthand
lers mustbe taught to believethat infor
mation without action is worthless.Too
often, informant handlersbelieve that
they havedonetheirjobs by developing
knowledgeablesourceswho keepthem
individually abreastof the latest inside
criminal information. Unfortunately,
handlersmay becomeafraidofrevealing
their sources,andso, theykeeptheinfor
mation to themselves.

Computerswith megabytesof criminal
datasit in many squadrooms.However,
thesecomputersystemsareequally use
less unlesssomeonetakesthe informa
tion and uses it, drawing theequations
that link person to person, incident to
incident, andcrime to crime.Factsmust
be sharedand opinions solicited. Only
thendoesan informantprogrampay off.

Therefore,the agency that uses inform
ants productively developsstandard
reportforms anddisseminatesinforma
tion to thoseauthorizedto useit. Specific
paperworkanddisseminationprocedures
mustbe adopted,and officers must Un-
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itemand thenrecommenda specificpay
ment.

Manyfactorsaffect theamountof apay
ment. What kind of information is
provided?Is thesourceplacedin anyreal
danger?What is the statusof the case?
How long hasthe sourceprovidedinfor
mation?How reliableis thesource?Nor
mally, the informant’s handlershould
suggestan appropriatepaymentand an
immediatesupervisorshould authorize
It.

CONCLUSION

Working informantsis fulfilling. Inves
tigators who use informants effectively
canbereasonablysurethatthey aregoing
to developcasesagainstkey criminals.
Havingsomeonereporton the daily suc
cessesof frustrationsof criminals helps
investigatorsto gather and maintain
evidencethat leadsto apprehensionsand
prosecutions.

U.S. District Court JudgeStephenTrou
onceaddressedU.S. Governmentprose
cutors on using informantsto try cases.
In asupplementto that lecture,henoted,
"Notwithstanding all the problems that

.acompanyusing criminals as wit
nesses...thefact of the matter is that
policeandprosecutorscannotdo without
them - period."

HARRY A MOUNT, JR.
FederalBureauof Investigation
100 PennsylvaniaAve. NW
Washington,D.C. 20535

Reprintedfrom F.B.I. Law Enforcement
Bulletin, Dec. 1990.by permission.

FOOTNOTES

UnitedStatesv. Dennis,183 F.2d 201 2*1 Cir.
1950.

2 E. Cherry and C. Molton, "Police and the
Cnmmal Informant," unpublisheddissertauon
for the Advanced Course 3/80 Project,
MetropolitanPolice DetectiveTrainingSchool.

3JamesReese,"Motivationsof Criminal Inform
ants,"FBlLawEnforcemeniBulletin,May 1980,
p.24.

4Theremay be occasionalexceptionsto this rule.
For example,a judgemayrequire an expane,in
camerahearing to determine the source’s
reliability and accuracyof the information
provided. Prosecutorsmay want to talk to a
sourcebeforethey seekwarrantsorsubpoenas.

PROSECUTOR as MAGICIAN
derstandthat information cannotbe
sharedoutsidestandardchannels.The
departmentmust dependon the cede
namesof thesourcesto shield informant
identities from thecasualor uninitiated
reader.A good informant handleruses
judgmentand discretion to disseminate
only thosefactsthat will advanceanin
vestigation without identifying the
source.

InvolveMid-Level Managers

Eachdepartmentor agencyshould have
mid-level managersdirectly overseeing
informant operations.This is necessary
becauseall too often, a close, symbiotic
relationship developsbetweenan in
formantandinformanthandler.Thistype
of relationship leadsto a corresponding
loss of objectivity on the partof the in
formant handler.A mid-level manager
who has no immediatepersonalstakein
the operation can step in to enforce
departmentalproceduresimpartially,
whennecessary.

‘lflis criminal
ñas everyreason
to lie am!nuut so at
everyopportunity!

‘VQILv
‘llUs one fias every reason

to lie Sut, ecaweI
sian ‘t fiavea case wit/lout

/lim, /le woulil
never Iream

‘t ofutteig
an untrut/li

Alternate Informant Handlers

Es

To assistin maintainingobjectivity, each
departmentor agencyalsoshouldassign
two investigatorsto eachinformant.One
is the primary informant handler,while
the secondactsasanalternate.Thealter
natehandlershould witnesseverypay
ment for servicesand expenses,attend
mostdebriefingsessions,andcontactthe
sourceany time the primary contact is
unavailable.

Often, there is resistanceto this policy
becauseinvestigatorsobject to another
personbeinginvolved.Many believethe
alternatecausesfriction anddepersonal
izes the affiliation. However,the alter
natecan both sympathizewith the in
formantandremainobjectiveandslight
ly detached.This relationshiphelps to
maintain a balanceand perspectivethat
fosterscontrol.

Develop Strict PaymentProcedures

In thepast,investigatorspaid informants
nominal amountsof money.This is no
longer the case.Many police agencies
disbursesubstantialamountsofmoneyto
sources,andconsequently,expectto be
able to direct their activities. This re
quiresaccountability.Paymentsmust be
witnessed,receipts obtained,and
cumulativerecordsmaintained.

Generally,informantsshouldbepaid on
aC.O.D.basis,notona regularschedule.
Also, only when informants provide
valuable information should they be
paid. There should be no standardpay
scale for information. The informant
handlermust considerthe value of each

"Necessityis theMother...."

A July 1987 article by Forrest M.
Kavanaugh,Chief Polygraphistfor the
LouisianaStatePolice,in TheJournal
ofPolygraphScienceVol. 22#l stated:
"The 1986 statisticscompiled by the
LouisianaStatePolice establishedthat
42 out of 47 over 89% of the ex
aminedinformantsgavesignificanter
roneousinformation."
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INTER VIE WING AND INTERROGATION

Haveyou everbeensitting in aroom and
realizethat someoneis looking at you?
Did you ever go to a shoppingmall and
watch people sit on the benches,walk
throughtheshoppingcenterandattempt
to know what they are thinking or how
they are feeling?Beinga collegeteacher,
I getanopportunityto observestudents’
demeanor,notonly during regularclass,
butduring their leisuretime, "pop" quiz
zes,termpaperpresentation,andregular
exams. Call it intuition or "sixth sense"
if you will, but I can tell which of those
studentshavepreparedfrom their classes
basedon their verbal/non-verbalcom
munications.The words used,comple
mentedwith the tone of voice and the
way the person carries the body, tells
much about the state in which the in
dividualexists. Thepositionsthat I have
held have given me an opportunity to
conductmanyinterviews/interrogations.
As ateacher,guidancecounselor,proba
tion and parole officer, probation and
parolesupervisor,DeputyCommissioner
in Kentucky Corrections, student ad
visor, candidatefor a statewideoffice,
and college teacher, I have conducted
thousandsof interviews/interrogationsor
atleast!thought!had.But, in mostcases,
I had nothing more than conversations
with the individuals: interviewing and
interrogatingis hardwork.

One’s first thought is that interviewing
andinterrogationis arteasytask.Yousee
Bryant Gumbeland BarbaraWalters in
terview celebrity figures and you think
how interesting this is. Seldom con
sideredis the amountof time that goes
into the preparationof eachof the
dialogues; the questionsthat are asked
andthe directionsthat aretakento make
the sessionmeaningfulto the listeners.
But let it beknown that theseinterviews
did not comeoff as an extemporaneous
act.

First, the questionsselectedto askhadto
beprepared.Second,theyhadto be or
ganized to be presentedin an order to
achievethe purposesof the interview.
Should additional questionscomeup in
theinterview, thesehaveto benotedand
placed in their properplaceto allow the
interview to evolve in a sequentialpat
tern.

Therehas beensome work that assists
personsresponsiblefor interviewinand
interrogatingto completetheir task in a
systematic,proficient, and productive
fashion.Webster’sdictionaryhasa word
calledkinesiologydefinedas "thestudy
of the principles of mechanicsand
anatomy in relations to human move
ment." FrederickC.Link andD.Glenn
Foster,beingexperiencedinterrogators,
establishedin 1985 the conceptwhich
they refer to as the Kinesic Interview
Technique. Basedon their own research
and the accumulatedwisdomof the cen
turies, the Kinesic Interview Technique
uses both verbal and nonverbal be
havioralactivities to gain information.

Link andFosterstatethat one could use
the "subtleunconsciousverbaland non
verbal behaviorsof an intervieweeto
diagnosehis or her emotional states,
therebyproviding the critical informa
tion necessaryto get the intervieweeto
tell the truthandto enabletheinterviewer
to reach his goals more quickly and
thoroughly."It hasbeenlearnedthat with
few exceptionsthe person being inter
viewedwill "exhibit behaviorsthat indi
catewhetherthe personisbeingopenand
honestor evasiveanduntruthful."There
is alsoa behaviorthat revealsa person’s
readinessto tell the truth.

Theauthorsstatethat theKinesic Tech
nique is usedbasically to gain informa
tion from peoplewho are eitherunwill
ingly or unintentionallydisclosingit. In
dividualshave what is referredto as an
"equilibrium" state, the body and mind
working in aharmoniousbalance.This is
the position in which they feelconfident
andcomfortable.Whenthis stateis chal
lenged, be it good or bad, it may be
definedas stressoreustress.This, conse
quently, provides forces that push the
body and themind outof its physicalor
psychological equilibrium. When this
imbalanceoccurs, certain reactions,
chemicalor otherwise,happenwithin the
body in anattempt to regainits balance
from.these"stress"forces.

An importantassessmentbeforeeachin
terviewor interrogationis theprocessof
"norming."Whenwesaynormingwe are
referring to taking some time before
beginningdiscussionof the critical areas

to determininghow the personreacts
merelyto thefactof being in aninterview
situationand the kinds of gesturesthat
you get aspartof their normalhabit pat
ternof gestures.

As an overview to the processI will
discussthe areas that Link and Foster
believerelevantto asuccessfulexamina
tion. In an interrogation,the suspectwill
have "slip of the tongue" expressions.
Theseare known asSelf-InitiatedVer
bal Behaviors.Theinterrogatorlearnsto
recognizeverbalexpressionsandspeech
patternswhich appearto bepurely ran
domandmeaninglessassignsof decep
tion and/orguilt. Examplesof this are:
being overly polite or flattering; self-
revealing statementsregarding internal
feelings, attitudes, or states; sudden
changesin attitude; in form of indirect
questions, answers,and statements;in
questioningthe interview procedure;in
making excuses;through honesty and
piety; and through the attempt to intro
ducecharactertestimonyfrom relatives,
neighbors,or the Almighty.

StructuredQuestionshave to be con
structedin sucha way to insureaccurate
acquisition of valid information. Re
searchhasdemonstratedthat a guilty or
lying interviewee will answer specific
questionsin a very typical way. Samples
of thesequestionsare:Who do you think
had thebest chanceto do this?What do
you think shouldhappento apersonwho
committedthis offense?Do you think the
personwho did this offensetold anyone
about it? Is jail or incarcerationthe place
for the personwho committed this of
fense?Do you think it was for revenge,
money, or sex that this crime was com
mitted? Hasanything like this ever hap
penedto you before?Would you bewill
ing to take truth serum regarding this
event?

Whena personbeing interrogatedis ex
periencingstress,Non-VerbalBehavior
Body Language,the interrogatorcan
assessphysical position,postures, and
body shifts as aids to diagnosethe inter
nal body state.Remember,theconceptof
"forming" is important in this area.
Watch for the 3 physiological signs:
blushing, the carotid pulse, and the
larynx or Adam’s apple.When you see
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thesereact differently from what you
haveobservedin the "forming" process,
be awarethat you are in an areaof con
cernfor the interviewee.Othernonverbal
behaviorsare: breakingin eye contact,
which cancomein form of coveringthe
eyes,looking at their watch,fingernails,
andfingertips,or looking at the ceiling;
rapid eye movement; raising of the
eyebrow; the dominatingstate; rubbing
thenose;tilt headto onesideor another;
flow of speech;tight lips; licking the lips;
pulling of theear;positionsof the hands;
going to the backof the legs, neck, or
head; handsand arms crossed;leaning
towardthe door; andmoving towardthe
fetal position.

Therearerecommendationsfor the inter
view room as well as decor. Research
has shown that certain colors are
physiologically restful and psychologi
cally non-threatening.The color which
was found to be most preductive for
reducingthe amount of confrontation,
suspicion,and hostility in an interroga
tion situation is the color blue. The
authorssuggestthat if youput thesubject
at rest in a relaxed frame of mind, the
probabilitythathe is goingto tellwhathe
knowsis greatlyenhanced.However,the
impressionthatan interviewmakesupon
the interviewee frequently determines
the successor failure of that interview.
TheImageof the Intervieweris impor
tant in avoiding commonly made mis
takes so that optimum results may be
appreciated.There is an adagein inter
rogation that "a personwill not confess
to someonethat they do not either like,
or respect,orboth."Theparticularsof the
interview are: physical behavior - the
interviewer shows the same physical
mannerismsandverbal behaviorsas the
intervieweeand even though the inter
vieweehas nothad the training,he had
the capability of assessingthe situation
to a degree;grooming - basic hygiene,
cleanshavedor neatbeard,haircut,skin
should be clean, fingernails must be
clean, body odor controlled, shoes
shined;finally, burn this thoughtin your
mind: Politenessis the mark of a
gentleman.

TheKinesicControl of the Interviewee
is very important to the interrogation.
The intervieweeis placed in a certain
sectionof the room so as to explore the
effectof posture,spacing,andposition
ing of the interviewer to maximize the
information gained.

The first principle of kinesic control is
that of forcing the intervieweeInto a
position where he is essentiallyvul
nerable.We want to becloseenoughto
evokethe territorial stressprinciple.

The secondprinciple is mimicking or
mirroring. The interviewerwill make

certainmovementssuch as moving the
headfrom sideto sideor raisingthehand
and leaning forward. Once the inter
vieweeis tendingto mimic theactions,it
canbeassumedthe interviewerhasbasic
controlof the interviewsituation.Utiliz
ing thepleaseorientationis anotherhigh
ly effective tool usedto get the inter
vieweedoing what you wish. When the
intervieweedoes somethingthat the in
terviewer doesnot like, the interviewer
looks away. Whensomethingis said that
the interviewer likes, the intervieweeis
rewardedwith a smile.

Therecomesatimewhenthe suspectwill
begin to "break."This is anopportunity
for the interrogator to reachclosure.
Under the Kinesically EnhancedCon
fession, the interviewer will recognize
thepre-confessionsignals.Most notedof
theseare: palmsturnedup; first sigh in
the interview; roundingand/ordrooping
of shoulders;chin dropping to thethroat;
eyesslowly blinking while looking at the
ceiling; first crying - be cautiousof a
bluff; body will blossom open; hold
ing/rubbing of chin andsmiling; overall
submissivelook; "What couldhappento
someonewho did somethinglike this?";
stop talking andstart listening;and lower
his/hervoice.

Nothing is morefrustratingthanto know
that you have your guilty suspect,yet
unableto "crack"thecaseand nothingis
more exhilarating than to get a hard
sought-afterconfessionand close the
file. It takes training and long hoursof
preparationon thepartoftheinterrogator
to efficiently conductinterrogations.In
terviews and interrogations are hard
work!

BRETT D. SCOTT, Ed.D.
AssociateProfessor
EasternKentuckyUniversity
Collegeof Law Enforcement
Richmond,Kentucky40475
606 622-1155
502 695-4988

BRETTD. SCOT!’ receivedhis M.D. in
Educationand Criminal Justicefrom the
University of Kentucky.He hasan M.Ed.
from the University of Louisville in
GuidanceandCounselingandhisB.S.from
Pikeville College.Dr. Scott hasextensive
experiencein training in the criminaljus
tice field with special emphasis in cur
riculum developmentand training coor
dination.He waspart ofthe original team
that started the College of Law Enforce

ment at EasternKentuckyUniversity. He
hasservedin the criminaljusticefieldfor
morethan 20years.

Reprinted from OnGuard, May-June
1990 issue and by permissionof the
author.

Footnote:Informationfor this article was
securedfrom p*’omotional materials
prepared by Frederick C. Link and D.
Glenn Foster. Eastern Kentucky Univer
sity, CollegeofLaw Enforcement,through
Dr. Brett D. Scottwhocoordinatestraining
workshops,utilizestheKinesicTechnique.
Theprogramis "pay incentive",approved
by the KentuckyLawEnforcementCouncil.
The instructor is Stan B. Walters, repre
senting the Link and Foster organization.
For further irformation, contact Brett D.
Scott.

KINESIC COURSES

BrettScottofferstheKinesicCoursein
threelevels: Level 1: Basic Interroga
tion and Interview, Level II: Inter
mediateKinesic InterrogationTechni
ques,Level Ill: Kinesic Interview and
InterrogationTechniquesPractical

Level I dealswith:

Self-InitiatedVerbalBehaviors
StructuredQuestioning
Non-verbalBehavior
Imageof theInterviewer
Kinesic Control of the Interviewee
Kinesicaliy EnhancedConfession

Level II dealswith:

Interrogation
PersonalityClassification
EgoDefenseMechanisms
KinesicControl Techniques
SystematicApproach for thc Interrogation
from Start to Finish
InterrogationalArgumentswith supervised
practice

Level III dealwith:

KinesicInterview andInterrogation
StatementAnalysis
PersonalityClassification
KinesicInterview lechniqucsFormula
Kinesic"look" Profiling
PracticalInterviewand InterrogationExer
cises with inmatesfrom a correctionalin
stitution.

Objectives:

Becomemoreeffectiveinterviewersand in.
terrogators
Increasecasesolution rates
Maintain control of interviewing andinter
rogatingsessions
Improvecommunicationskills
Handleinvestigationsmoreeffectively
Reducecostsand time involved in lengthy
investigations
Gain extensive,hands-onpracticeof newly
acquiredskills

PleasecontactBrett Scott for a listing of
datesandprices.

I
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State Study Says

Courts are Rife with Sex Bias

A specialcommitteeof thestateJudicial
Council, ending a landmarkthree-year
inquiry, reportedthat it had found
widespreadsex discrimination in the
Californiacourtsandproposeddozensof
reforms aimedatimproving thestatusof
womenin thesystem.

Thegroupurged,amongotherthings,the
adoptionof newethical codesrequiring
judges to act against bias in the
courtroom and barring them from
belonging to discriminatoryclubs, ex
pansionof legal protectionsfor victims
of domesticviolenceand changesin the
law to enlargechild-support awards.
While not formally recommendingsuch
action, it said that appointmentof more
womento thejudiciary would substan
tially curbsexdiscriminationin thejudi
cial process.

Thecommitteecitedinstancesof"openly
hostile" behavior and demeaning
remarks by judges against female
lawyers, litigants, witnessesand other
participantsin courtproceedings.

Thepanel,while emphasizingthat such
incidentsmay occur only rarely, said it
had receivedcomplaints that unnamed
judgeshad engagedin unwantedsexual
advances,erectedpin-up pictures in
chambers,told dirty jokes and read
sexually explicit magazineson the
bench. One judge, it said, reportedly
described women lawyers as
"menopausaldabblers"who enteredthe
professiononly after completing the
dutiesof motherhood.

Theinquiry, oneof thefirst in thenation,
waslaunchedunderformerChiefJustice
RoseElizabethBird and continuedby
ChiefJusticeMalcolm M. Lucas,thecur
rentchairmanof the22-memberJudicial
Council, the policymaking arm of the
statejudiciary. At present,29 stateshave
undertakensimilar investigations.

The investigatingpanel, known as the
Advisory Committeeon GenderBiasin
theCourts,was chairedby Los Angeles
SuperiorCourtJudgeDavidM. Rothman
and stateSen. DianeE. Watsonof Los
Angeles. The 34-member committee -

madeup of judges, lawyers,legislators
and court administrators- held public
hearingsthroughoutthestate,conducted

surveys of judges and attorneysand
visitedjails wherewomenarein custody.

Rothman stressedthat sex bias did not
originatein the courts,but ratherwas a
reflectionof "society as a whole." Buthe
notedthat committeemembers"did not
realize the extent" of the problem
throughoutthe state. Watson declared:
"Thesystemis wroughtwithgenderbias
and didn’t evenrealizeit."

Lucas,presidingover acouncil meeting
here Friday, welcomed the 680-page
reportand its 65 recommendationsas a
"comprehensivereview" of the issue.
Whileconcedingthat "therewill besome
who will emphasizethenegativesin the
report,"Lucassaidhesawthewide-rang
ing investigation as evidence of the
"vitality and accountability"of the state
judiciary. "Hasanyotherprofessionbeen
so willing to takeon this importantin
quiry?"heasked.

The exhaustively detailedreport ex
amined complaints of bias throughout
the systemand offered a multitude of
proposalsto curbdiscrimination.It con
cluded that sex bias "influences the
decisionmakingandcourtroomenviron
ment" of the California justice system.
Thejudiciary,it said,"mustrespondwith
clear,decisiveand immediateaction" to
ensurefairness in decisions and prac
tices.

"Across theboard, we seeonecommon
thread- andthat is thelackof credibility
that women receive, whether they are
lawyers or other participants in the
process,"Los Angeles SupremeCourt
JudgeJudithC. Chirlin, vice-chairof the
committee, told reporters. "When
women are consideredless credible,
tha!,’s inevitablygoing to affect thesub
stanceof a case."

Therecommendations,if adopted,would
requireactionby anarrayof governmen
tal andlegalentities,includingtheLegis
lature, the State Bar, the California
"JiiUgesAssn., thestate’slaw schoolsand
theJudicialCouncilitself. Thereportwill
undergofurther study by a council sub
committeeled by stateappellateJustice
RonaldM. Georgeof Los Angeles, with
final action on its findings andrecom
mendationsexpectedthis fall.

Among other things,thereport:

-Concludedthattherewould be "substantial
amelioration" of sex bias in the courts if
morewomenwere appointedto thebench.
At present, 196 of the 1,481 judicial posi
tions in California - or 13% - areoccupied
by women. In a survey of the current
judiciary, 64%of thewomenjudgesagreed
that sexbiaswas"widespread;"by contrast,
23% of the male judges saw such dis
crimination.
-Asked that judicial ethical canons be
revised to providespecifically that judges
shouldnot belongto clubsthat practice"in
vidious discrimination"and to imposethe
obligationon judgesto refrain - andprevent
others - from exhibiting prejudice in court

proceedings.
-Urged that time limits be expandedon
emergency protective orders issued to
preventtherecurrenceof domesticviolence-
thevictimsof which are95% female.New
rulesshouldprovidethattemporaryrestrain
ing ordersareavailableatall courthoursand
thatlaw enforcementofficers canissuesuch
ordersatall othertimes.
-Foundthatchild supportawardsaretoo low
andinadequatelyenforced.New legislation
should be enactedto assurethat children,
aftertheir parentsaredivorced,sharein the
increasedearningsof the wealthierparent.
The duration of child supportshouldbe ex
tendedto age21.
-Concluded that "stereotypes and
prejudices"too often influencetheoutcome
in child-custodydisputes.Thereis a tenden
cy to "doubt the credibility" of female
parentsandcharacterizethem as "hysterical
or vindictive" when theymakea claim of
child abuseby theirspouse.

Reportedthat instances"abound"of biased
conductby attorneys.Femalelawyersreport
"they havebeensexually propositionedby
male attorneys, [beeni the object of their
offensive jokes or sexual innuendoes,and
the subjectof their discussionsof sexual
attributes."
Recommendedthat court authorities give
higherpriorityto establishingwaiting rooms
for children of court participants.The lack
of child care "limits a woman’s accessto
court," thecommitteesaid,and representsa
form of "institutionalizedgenderbias."

PHILIP HAGER
TimesStaff Writer
Reprinted by permission, Los Angeles
Times,Saturday,March 24, 1990.

"Copyright, 1990, Los AngelesTimes.
Reprintedby permission."
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DIAGNOSTIC ASSESSMENTOF INDIVIDUALS WITH
MISLEADING BEHAVIORS

Malingering behavior complicatesat
temptstorenderfair andaccuratedescrip
tionsofclinical disorders.Confirmingfind
ingsand mythsare ideiufied. Situational
specificsettingsdeterminelikelihood and
significanceof shamming.Evaluating
cliniciansshouldentertainsuspendedjudg
ment in entitlementand legal-administra
tive examinations.

INTRODUCTION

Feignedillnessbehaviorarousesa sense
of betrayal,curiosity,andangerin many
physicians.Whenwe weremedicalstu
dents,we were taughtthat theuseof the
term"malingerer"reflectspoorly on the
physician-evaluatorand may betray an
incompleteunderstandingandapprecia
tion of an individual’spresentingsigns
andsymptoms.Oneauthorhasevensug
gestedthat it is betterto diagnoseand
treatin error thanto fail to diagnoseand
to fail to treat in error. Malingeringbe
haviorhasno meaningin the traditional
physician-patientrelationship and only
becomesan issue when the physician
representssomesocialbody andplaysa
role analogousto hatof an umpirein a
competitivesport.

Four conceptsneed to be definedand
distinguished:

1 Malingering,
2 FactitiousDisorder,
3 ConversionDisorders,and
4 CompensationNeurosis.

MALINGERING

Malingeringis adescriptionof behavior.
The essential feature is the voluntary
production of false or grossly exag
gerated physical or psychological
symptoms.Suchfmdingsareproducedin
pursuitof a goal that is obviouslyrecog
nizablewhenanindividual’scircumstan
cesareunderstood.

Malingeringcanbe furthersubdividedin
termsof content:

a Puresimulationinvolvesthefeigning
of symptoms that don’t exist. This
deliberateand fraudulent type of be
havior with the accompanyingblatant
evidencetopsychopathologyis notoften
encountered.Individualswhodopresent
in this wayareusuallymalesbetweenthe
agesof 25 and 37 with a history of fre
quent job changes.Characteristically,
thesemen have a history of few or no
bindingpersonaltiessuchasfamiliesand
lack material responsibilitiessuch as
homeownership.

b Dissimulationdescribestheconceal
ment or minimization of existing
symptoms.A coverup,decoymalingerer
hashad a severeinjury which the in
dividualbelieveshasresultedin a serious
disorder.Thediscoverymustbeavoided
at whatever cost. The symptoms
presentedareconsequentlyremotefrom
the realproblem.

c Falseimputationdepictsa situationin
which an individual ascribesactual
symptoms to causesconsciouslyrecog
nizedto haveto relationshipto theonset
of symptoms.

d PartialmalingeringconnotesthScon
sciousexaggerationof symptoms.

FACTiTIOUS DISORDER

Thediagnosticpictureof a factitiousdis
order is characterizedby physi
cal/psychologicalsymptoms that are
produced by an individual and under
voluntarycontrol to pursuegoalsthat are
involuntarily adopted. Such a concept
presumesthe existenceof an uncon
sciousaspectof mentalfunctioning.The
senseof voluntary control is subjective
‘anti canonly be inferredby an outside
observer.Factitiousdisorderbehavioris
distinguishablefrom malingering be
haviorbecausethereis no apparentgoal
other than to assumethe role of patient.
Such behavioris usuallyindicative of a
severepersonalitydisturbance.

CONVERSION DISORDERS

Thediagnosisof hystericalconversion
disorder describesa clinical picture in
which the predominantdisturbancein
volves a loss or alteration of physical
functioningthat suggestsa physicaldis
order but which insteadis betterunder
stoodas anexpressionof psychological
conflict or need. This concept has its
roots in psychodynamicrather than
descriptivepsychiatry. The disturbance
is notundervoluntary control and after
appropriateinvestigationcannot be ex
plained by known pathophysiological
mechanisms.

COMPENSATIONNEUROSIS

"Compensationneurosis is a stateof
mind bornout of fear,kept alive by ad
versity, stimulatedby attorneys,and
cured by a verdict." This biting assess
ment was renderedby FosterKennedy,
MD, who was a pro1inent Harvard
University neurologist. This syndrome
is describedas a collection of psycho
logical reactionswhich occur after an
accidentandarethoughtto be produced
or maintainedby a compensationclaim.
This diagnosticconcept lacks support
among academicnosologists,,owes its
creationto professionalswho participate
in medical-legalexercises,andexpresses
a moral judgmentas much asa clinical
understanding.

Characteristically,this syndromefollows
an injurywhenthepatientbelievesthere
is reasonablehopeof financialcompen
sationand the clinical picture showsa
mixture of rganic and psychological
complaints. The disability often lacks
an obvious casualconnectionwith the
psychopathologydescribedandis usual
ly out of proportionto theclinical find
ings. InternationalClassficationofDis
eases- 9 includes "compensation
neurosis"underthediseasecategoryof
"hysteria";however,thereis noentityof
"compensationneurosis"asarecognized
-diseaseperse.Patientswhoaredescribed
ashavingacompensationneurosisusual-
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ly lack motivation,arepassivein seeking
medicaltreatment,andseldomreturnto
gainful employment.There is a reluc
tanceto beexplicit aboutsymptomcom
plaints and, curiously, thereareexpres
sions of satisfactionwith previous
physici9 whose treatmentshave not
worked. Such individuals seldomin
volve themselvesin psychologicaltreat
mentsdesigned to change disability
status.

IDENTIFYING MALINGER.
ING BEHAVIORS

Thisarticlefocuseson someof the char
acteristicwaysmalingeredbehaviorcan
be identified. Thecaveat is offeredthat
eventhe best clinician cannotbesureof
thejudgmentof malingering.Theofficial
Diagnosticand StatisticalManual- III of
the American PsychiatricAssociation
specificallystatesthatmalingeringis not
a psychiatricdisorderbut an act, and,
thus, it is notso much a matterof diag
nosisas it is a matterfor judicial findir
basedon thefactsof an individual case.
The only indisputable observationsto
provemalingering are madeout of the
medical examinationroom, i.e., the
patientmust be closely observeddoing
somethingheclaimsto bequite unableto
do when hebelieveshe is not being ob
served-e.g.,walking without a limp or
lifting.

The settings in which malingeredbe
haviorsare most likely to occur include
thehospitalemergencyroomandin ajail
or prison. Physiciansare often chal
lenged to consider this explanation
duringaclinical evaluationfor a Work
ers’ Compensationclaim; while in the
processof a Social Security disability
evaluation;andin thecourseof anassess
ment for personal injury litigation. In
general,when there is a medical-legal
aspectto aclinical issue,thephenomen
on of malingeringbehaviorneedsto be
considered.

SYMPTOMOLOGY

Individuals who engagein malingering
behaviorsoften presentwith symptom
complaintsof extremeseverityandoften
include infrequentmanifestationsof a
syndrome.They are consistentin their
self reportof their problemswith dif
ferent examiners,but the sequenceof
symptomdevelopmentis often inconsis
tentwith thediagnosticpossibilitiescon
sideredby the clinician. A malingereris
often careful with his word choice.
There is usually a markeddiscrepancy
between the person’sclaimed distress
and the objective findings. A history of
suddenonsetandan increasein themore
obvious rather than subtle symptoms
predominate.Clinicianscaneasilyelicit
symptomsbut areoften unsuccessfulin

attemptsto pursuesuccessfullyextensive
diagnosticworkups or trial treatment
regimens. Such individuals have a
heightenedmemoryabout thedetails of
their injury which areofferedduringthe
diagnostic processand an2overly in
clusive list of symptoms.1 Often in
dividuals engagedin malingering be
havior are experiencedby the examiner
as both demandingand lacking in sin
cerity.

Typical of malingeringindividuals is the
reportof an inability to acceptany kind
of work andyetthetenaciouspursuit of
compensationbenefitsandthecontinued
involvement in recreational activities,
automaintenance,andhouseholdchores.
Suchindividualsareusuallyunwilling to
makedefinitestatementsaboutreturning
to work or other personalexpectations
and are expansivelycomplimentary in
their descriptionsof themselvesprior to
injury despitea possiblehistory of drift
ing andthe inability to stickwith anyone
job for very long. The pattern of
malingeringbehaviorsmostoftenseenin
outpatientsettingsinvolve neuroticcon
cerns, including expressionsof worry,
inability to function, and hopelessness.
Thesesubjectivesymptomsarecommon
in fake-sick interviews becausethey
don’t lead to hospitalization.

FACTS ABOUT LYING

Plainly stated, individuals who are
malingering arc engagedin lying, i.e.,
engagingin behaviorsmeant to deceive
or give the wrong impression.13 Much
researchhas beendoneaboutlying and
the following havebeensubstantiated:

1 Individuals who lie characteristically
show hesitation and pausesin their
speech.14,15

2 Lying answersarelongerthan truth
ful answers.
3 Unpremeditatedlies are easierto
detect.
4 Peoplewho exaggeratefalse senti
ments"hamming" aremuchlesslikely
to be caughtin their lies than thosewho
arenot histrionic.
5 Individuals whopretendto like some
onethey actuallydislike expressmore
liking than when describing someone
they actuallydo like.
6 Thefaceis especiallywell equipped
to tell liesandprovidesthe least reliable
cluesfor someonetrying to detectdecep
tion.
7 Often, deceiverscannot eliminate
tensionin their lower bodies; therefore,
thereis an incongruity betweena calm
facial expressionandactivemovementof
arms,legs,handsandfeet. Listenersand
readersaresignificantly betterjudgesof
deceptionthan watchersface-to-face.
8 Payattention to changesin pitch and
intensity of voice. The voice is much

leakierthanthe face.
9 Theinability to expressone’s emo
tions accurately appearsquite distinct
from theability to interprettheemotions
of othersaccuratelywhethertheemotion
is real or feigned.
10 Themostreliableleakin thedetec
tion of lying is thediscrepancybetween
two channelsof communication-e.g.,a
smiling faceandan angryvoice. Such a
discrepancyis called leakagebecauseit
involves two modesof communication
that are hard to control simu5ltaneously
andthe resultis dissonance.
11 If you aregoing to tell a lie, you are
betteroff face-to-face. If you suspecta
lie, you will do a betterjob of detection
by listening overthephone.
12 Peoplepresumethat one canreadily
control the tone of voice and use it to
mislead. Becauseof the acosticsof the
skull, thevoicewehearas wespeakdoes
not soundthe same to us as to our lis
teners.

15

13 Overall demeanorseemsto count
more than the messagethat is told. A
malingererwho makesan overall good
impressionis lesslikely to beperceived
asdeceptiveanddishoistevenwhenthe
messageis deceptive.
14 Our implicit or intuitive assump
tions regardingan individual’s truthful
nessmay influence us to seecertain in
dividuals as honestor dish3nestregard
lessof statementveracity. 1

PSYCHOLOGICAL TESTS

Psychologicaltestingis often usedas an
aid to determinewhetheranindividual is
malingering. The most widely used
psychologicaltestis theMinnesotaMul
tiphasicPersonality Inventory MMPI
with particular focus on the validity
scales.TheMMPI is usedin the evalua
tion of neurotic and psychotic in
dividuals. Whenthe differencebetween
theF andK validity scalesis greaterthan
11 andwhentheF scaleT valueis greater
than 80, one hasevidenceof an invalid
profile andthepossibility of malqgcring
behaviorshould beconsidered. Ways
do exist to help detectthe possibility of
faking on the Halstead-ReitanBattery
which is a sophisticatedneuropsycho
logical test widely used to quantify
degreesof brain injury. When the
Halstead-Reitantestresultsfor volunteer
malingererswere comparedwith non-
litigating headinjury patientsby ablind
rating panel of neuropsychologists,cor
rect designationsranged from 44% to
81% of head injured subjectsand from
25% to 81%of malingerers.Overall, the
expertscorrectlyclassifiedbetween60%
and69% of patients. Malingererstry to
stimulatewhat they think would be ob
vious problemssuchs memory loss or
grossmotordeficits.
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MYTHS ABOUT LYING

Certain myths about the detection of
lying prevail:

1 Lying canbe detectedregularly with
the useof a lie detector.The polygraph
hasanaccuracyofbetween64%and7l%
against the chanceexpectancyof 50%
whenpolygraphchartsarescoredblindly
and are, thus,not influencedby clinical
impressionsof the subject or of the
evidence.A polygraphprotocolis biased
againsttruthful subjects.At leasthalfof
the subjectsmay be erroneouslyclas
sified as deceptive.The polygraph
methodmoreoften detectslying than it
does truthful respondingand consider
able subjectivity may influence the
polygraphinterpreterin theevaluationof
the autonomicthsturbancassociated
with a particularquestion. ,2

2 Onecan usually figure out how an
individual is really feeling. Accuracyof
detecting that some deceptionhas oc
curredis far greaterthan theaccuracyin
detectngthe true underlying feeling
state. People good at detecting that
deceptionis occurringarenotparticular
ly skilled atrding thespeaker’sunder
lying affect.

3 "It takesoneto know one." Skill at
lying doesnotnecessarilycoelatewith
catchingotherpeoplelying.

4 Lookthe subjectin theeye. Theface,
by itself, involve5expressionsthat are
easiestto control. It is theleastreliable
body partto monitor.

5 It is alwaysharderto fool someone
who is onguard. Surprisingly,suspicion
may make a person more easily mis
lead-particularlyif herelieson looking
the liarin the eyeandfocusesontheliar’s
demeanor.Suchoverattentivenessto the
face can interfere with noticing snore
leaky cluessuchastoneof voice. 1

6 Ability to identify lying is
generalizable.Thosewho proveclever
at defectingsugarcoatedliesarenotpar
ticularly adept at recogni1gvinegar-
coatedliesandvice-versa.

7 Psychiatristsand psychologistsare
good at detectingmalingeringbehavior.
Currentliteratureoffers little supportthat
psychiatristsandpsychologistsaregood
atdetectingmalingererswho havegiven
false1nformationon psychological
tests.

8 Hypnosisandsodiumainal canhelp
get at the truth. Wrong. Although
sodiumamytalandhypnosisareusefulin
uncoveringrepressedmemories,tiey are
not reliable in ascertainingtruth.

TACTS TO DEAL WITH
LYING

Lying provokesin thediscovereran in
tensereactionon thegroundsthat the liar
has gainedundeservedadvantagein
monetarybenefit, soci position,or en
hancementof power. Researchalso
suggeststhat lying is more toleratedin
someonewe like or in high socialposi
tion than in people o lower socio
economicachievement. In atempting
to discern malingering, tact and con
siderationareusuallymoreeffectivethan
bulldozing and ridiculing. Check old
records and get collateral interviews
from otherinvolved persons.Distraction
can be usedto discernmovementsand
thecapabilitieswhich apersonreportsas
beyondcurrentability-for example,an
individual who complains of a bad
tremorwhichinterfereswith writing may
give himself away when he successfully
lifts and drinks from a sodacanwithout
spilling thebeverage.A malingeringin
dividualmay try to bevagueabouthis or
her backgroundand may reactto close
questioningwith anger and hostility.
Testing tolerancefor self incrimination
often suggestsanother clue-someone
trying to deceiveoften deniesevencom
mon humanfoibles. Since the"uncon
scious" doesn’t recognizethe negative,
be suspiciousof someonewho spon
taneously raises the issue of his own
truthfulness, e.g., "to be honest with
you."

POST-INJURY EVALUATIONS

In most studiesof malingering in
dividuals, such behaviorswere not part
of thepre-injury personality. 21 In post-
injury evaluations,malingeredbehavior
often arisesafter theobjectivethreaten
ing injury hasaltereda personwho: a
loses hope of return to pre-injury
functioning;b beginsto perceivehim
self withnewidentifications;c is aware
that sustenancenow dependsnot on the
ability to worklost butby theobligation
theeffectsof injury and incapacityhave
imposedupon society. Thus, self con
cept becomesattractedto d equated
with thestateof invalidism.

WHEN YOU SUSPECT
MALINGERING

Whenanexaminersuspectsmalingering
behavior,questionsduring an examina
tion should be open-endedso that the
examineedoes not know what is ex
pectedof him. Extendingthe lengthand
thoroughnessof an examinationcom
binedwith repeatedexaminationsby the
sameclinicianprovidescircumstancesin
which it is more difficult for the in
dividual to recall feignedresponsesboth
verbalandbehavioral. Factorsthat need
to beconsideredin a fair and complete

biopsychosocialassessmentof a person
with a prolongeddisability afteranacci
dent include evaluation of the
psychologicaleffect of the accidentlin
jury

including alterationof self conceptand
body imagealong with evidenceof per
sonality disorganizationand regression
in level of adaptation. Interpersonal
dynamicsinvolving family membersand
socialsupportgroups needto be inves
tigatedfor evidenceof change.Cultural
explanationsof illnessbehaviorandfolk
beliefs concerninghealth and disease
must be appreciatedand, finally, work
factors involving level of pre-injury job
satisfactionare germane.

CONCLUSION

Each individual deservesa fair, com
plete,andconsideratemedicalexamina
tion from a physician when presenting
with signsand symptomsof illnessbe
havior. In our clinical work, wepresume
on the truthfulnessof our patients. As
examinersin medical-legalsettings,we
must suspendsuchassumptionsandall
matterof explanationsfor what we see,
hear, and learn should be entertained.
We best preserve the integrity of our
profession and further the delivery of
entitlementbenefits to thosewho truly
qualify with suchaperspective.

WILLIAM D. WEITZEL, MD
Associate Clinical Professorof
Psychiatry
University of Kentucky College of
Medicine
SuiteA-580
1401 HarrodsburgRoad
Lexington.KY 40504
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CHILD ABUSE

CALLED STRONG

FACTOR IN LATER

AGGRESSIVENESS

By Paul Recer-AssociatedPress.Reprinted
by permissionof Ed Staats.

Washington- A studyof young childrenfinds
that physicalabuseathomeis morestrongly
linked to later aggressivebehaviorthan are
such factors as poverty, divorce or marital
violence.

JohnE. Bates,a psychologyprofessorat In
diana University and study co-author, said
yesterdaythat a study that followed 309 4-
year-oldsfor a year showedthat thosewho
were physicallyabusedby an adult at home
were more likely to he aggressive- or even
violent- in difficult socialsituations.

Abuse,he said, is morepowerfulby far than
any other home influenceon how a child
learnsto cope.

Thestudy,to be publishedtodayin thejournal
Science, attemptedto eliminate from con
siderationall factorsotherthanabusethechild
might havebeenexposedto athome.

Includedin thestudywerechildren from rural
and urban areas,from different social and
economiclevels.

Boys andgirls wereaboutequalin the group
and83 percentwere white, 16 percentbtack
and 1 percentof other races.

Levels of aggressionwere determinedby a
number of tests, including evaluationsby
kindergartenteachers,who did not know
whetherthechildren hadbeenabused,andby
interviewswith classmates.

Additionally, thestudiedchildrenwereshown
videotapesof social situationsand askedto
describehow they would respondif thesitua
tions happenedto them.

Thestudyhascontinued;someof thechildren
arein thethird grade.

Althoughdatafrom beyondkindergartenhave
not been processed.Bates and Pettit, an
Auburn University associateprofessorand
studyco-author,saidtheyhave seennothing
so farthat would causethem to changetheir
conclusionsfrom thekindergartenyear.

ED MONAHAN

MONAHAN CHAIRS KBA CRIMINAL LAW
SECTION;

GOYETTE OUTGOING CHAIR

At the 1991 Annual Kentucky BaT AssociationConvention in
Louisville, Kentucky, all sectionsof the KBA held an Annual
BusinessMeetingandelectednewofficers.

Ed Monahanbecamechairof the KBA Criminal Law Section.
Monahanis an AssistantPublic Advocatewith theDepartmentof
Public Advocacy.

The outgoing chair, Dan Goyette,Jefferson County Public
Defender,reportedon theactivitiesof the sectionfor thetastyear. Two KBA CLE Convention
programson conflictsandthementally ill weredevelopedby theSection,anda third CLE program
on sexismand racismwas developedand co-sponsoredby the section. Theseprogramsreceived
broadmediacoverageas they addressedvital issueswithin thecriminaljusticesystem.

The Mentally Ill programfeaturedDr. SaleemA. Shahof theNationalInstituteof MentalHealthin
Washington,D.C. with the following panelists:JusticeJoe Lambert;SenatorDavid Karem;
PsychologistCurtisBarrett;PsychiatristT. Finton Burke; CommonwealthAttorney;ErnestJasmine;
and,Ed Monahan.

TheConflicts of InterestprogramfeaturedDeanJohnJay Douglassof Houston’sNationalCollege
of District Attorneys.Panelmemberswere:ChiefJusticeRobertF. Stephens;JudgeEdmundKarem;
AssistantAttorneyGeneralPaul Richwalsky;BarCounselRay Clooney;and,Ed Monahan.

Theseprogramswere moderatedby DanGoyetteandVince Aprile.

RogerPetty of Benton, Kentucky waselected as the businessmeetingas the chair-electof the
Criminal Law Section,and Jetty Cox of Somerset,Kentuckywas electedasthe Vice-Chair.

A standingcommitteeon CLE andConventionP1anning.wascreatedwith Dan GoyetteandVince
Aprile agreeingto beco-chairsof that Committee.

At RogerPerry’s suggestion,theCriminal Law Sectionis going to exploreproducinga quarterly
newsletterwhich will present a pro and conviewpoint on a criminaljustice matter that wasnot
currentlybeingcoveredby criminaljustice information sourcesin the state. Paul Isaacsagreedto
draft threepersonsto coordinateoneof thequarleTlyissuesof thenewsletter.
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WHY OUR DYSLEXIC APPROACH TO

THE CRIME PROBLEM?

Cabinet instituteda multitudeof innova
tive programsaimedat diverting felons
fromprisonandpreventingtheirreturnto
the criminal justice system. The state
governmentinteragencytask force
which was chargedwith developing
goalsfor thenewly-createdJTPA,unan
imously determinedthatall thefundsbe
used for school drop-out prevention
programs. Dedicated, concerned,
knowledgeablepeoplein government,on
the bench, in the Congressand legisla
tures, and in volunteerprogramshave
made progresstoward educatingthe
public,developingalternativesto incar
ceration,andin crimeprevention.These
voicesof reason,however,continueto be
shouted down by hysterical screams:
"crime in the streets-drugsin the
schoolyards-violentparolees,"andon
and on. Out of fear, we persist in the
beliefthatif wegettougher,thecriminals
will learn their lessons.We refuse to
admit that it simply isn’t working; if
being locked up were a deterrent,im
plementationof the persistentfelony
statuteswould havecauseda decreasein
the crime rate. Instead,our prison
populationscontinue to swell with
newly-convictedpersistentfelons.

Thenewsmediamustacceptalargeshare
of responsibilityfor thepublic’s percep
tion that crime is so rampant that it is
unsafeto ventureoutontoa city streetat
highnoon.Almost a decadeago,a book
let entitled, OvercrowdingTimes
analyzedthe causesand effects of bur
geoning prison populations.Among
otherdatawas the fact that the crimerate
hadnot increasedsignificantly in years.
The statisticscitedby themediaandthe
criminaljusticesystemwerecompiledby
the FBI, which included only reported
crimes.Thesestatisticswerenot as valid
asthosecompiledby theCensusBureau,
which interviewed samplepopulations
andincludedunreportedcrimes.Thelat
ter revealedthat theperceptionof a sig
nificant increasein crime was un
founded.

OvercrowdingTimespointedout that the
misconceptionswas causedby the
media’s sensationalizingthe problem.
During a slow newsweek, it is not un

commonfor theTV eveningnewstorun
aserieson crimesagainsttheelderly, for
instance,or devotea segmentto gang
warfarein a largecity. As aresult,elderly
personsdieeverysummerfrom heatex
haustion,causedby keepingtheir doors
andwindowsclosedandlocked,because
they were living in terrorof being vic
timized.

One of Paul Harvey’s commentaries
duringJuneofthis yearconsistedentirely
of his bemoaningthe "fact" that the
averageviolent criminal only spendsa
few minutesin jail or prison,and calling
for our commitment to greatly ac
celeratedprison construction.How ir
responsible!Harveystatedthatcrimehad
becomea highly profitable businessin
this country, with criminals having vir
tually no chanceof serving,on the
average,morethanafew daysin jail. He
relatedonestate’sdecreasein the crime
rateto thefact thatmorepeoplehadbeen
incarcerated.Nevermind that theformer
percentagewas extremelysmall and the
latter percentagewasenormous.Harvey
gaveno explanationfor his statistics-
whetherhehadincludedpersonsmerely
arrestedrather than convicted,or for the
source of his information. This type of
journalismis propaganda,ratherthanin
formation. It inflames,rather than edu
cates,thepublic.

Undoubtedly, though, largely because
tougherlegislationhascreatedadditional
crimes, and becausetraffic in illegal
drugshasbecomesolucrative,crimehas
increasedsincethepublicationof Over
crowdingTimes.Greaterresourcesallo
catedto law enforcementagencieshave
increasedarrests,andnewcellsarebeing
built continuously,while inmates’bunks
arejammedintodayroomsandhallways.
Prisonandjail overcrowdingexacerbates
mental illness, disease,and violence.It
placesthestaffandpublic in danger.It
createsa criminalwho, whenreleased,is
more antisocialanddesperate.Yet, we
raceon,evermore efficient in ourunex
amineddeterminationto lock up more
and more,for longerand longer.

Accordingto anarticle in TheAdvocate,1
ding arrestsin Kentucky in 1988, in-

PATRICIA MARTIN

Onewoman’s opmi. we legislators,
the votingpublic,governmentalofficials,

// the media,thejudiciary haveattempted
to solve the problemscausedby crime
and criminals by concentratingon the
wrongendof thecontinuum.This state-
mentstarsour entiresocietywith a wide
brushof condemnation,becauseweper
siston ignoringtheplain facts.In thelong
view, simply locking up criminals does
not prevent crime.

Ten yearsago, when I was responsible
for disseminatinginformation for the
Corrections Cabinet, which we hoped
would amelioratetheproblemof rapidly
escalatingprison populations,my
favorite quotablestatistic was that the
United Statesincarceratedmore people
percapitathananyindustrializedcountry
m the world, exceptthe USSR and the
Union of SouthAfrica. A decadelater,
the United Stateshasoutstrippedeven
thoserepressivesocieties in our incar
cerationrate. I have,simply stated,lost
patiencewith the increasinglypervasive
public attitudethat crimepreventionwill
best be accomplishedby locking up
every person who breaks the law and
throwingaway the key. Society will do
whateverit takesto keepoffendersoutof
their sight, evenif that requiresthecon
structionof a hundrednewprisonseach
year.Thepublic demandsthat we incar
cerate more people, for longer terms;
then, becausethe prisons are full, we
becomeconvinced that crime hasrisen
dramatically, so we conclude that the
increasein crime demandsthat more
cells bebuilt. Electedofficials, submis
sivetothemoodof theelectorate,mutely
comply withdemandsfor greaterretribu
tion. Unwilling to invest the resources
neededto preventthepotential criminal
fromsliding intocrime,or to ensurethat
theoffender getsoutof thesystemquick
ly and stays out, we are driving ever
forwardto thepast,everfurther fromthe
solution.

There are, of course,notableexceptions
to this pessimisticportrayal. I sat in a
circuit courtroomand heard a judge
probate a young mother, onthecondition
that sheenroll in classesandearna GED
diploma. Years ago, the Corrections
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creased31% over the previous year,
another40%in 1989,andareexpectedto
haveincreasedby an evengreaterper
centagein 1990. Kentuckyhas had an
increaseof 114% in drug arrestsin the
threeyearsprior to 1991. Out of $6mil
lion in federal anti-drug grant money
duringthepastfouryears,only one-sixth
was spent preventionandtreatment
programs. In addition, this article
reported that when the 1991 grant is
received,Kentuckywill have$14.5mil
lion in federal grant money as yet un
spent.Somethingis outof kilter.

We have long known that adult child
abuserswere themselvesabused
children;that the majorityof feloniesare
alcohol-orother drug-related;that the
typical offender has beenunemployed
for morethan a yearprior to his offense,
is unskilled,andis functionally illiterate.
In spiteof the bad rap which the term
"rehabilitation" has gotten, we have
known for years that a combination of
education,jobtraining,andcounselingis
effective in preventingrecidivism. We
know that incarcerationalone is not a
deterrenttocrime;otherwise,our prisons
would befilled withonly first-offenders.
We know that povertybreedscrime, yet
during the last decade,the poverty rate
for Kentucky childrenrose, so that this
statenow has260,000poorchildren.

Twenty yearsago,I hadno difficulty in
predicting which of my junior high

,/ school studentswould eventuallybe in
troublewith thelaw. In fact, theboy who
consistentlycausedthe most problems
for everyteacherin theschoolwas shot
to death before he was old enoughto
legally buy liquor. Two other trouble
makers who droppedout during their
earlyhighschoolyears,reappearedin my
life aswardsof theCorrectionsCabinet.
Hadtherebeena counselorat that school
in 1971, I would havereferredall three
boysto him. Admittedly, he wouldhave
had an uphill battle, as all three came
from dysfunctional families. Maybe,
though,hecouldhaveinitiateda process
which would havepreventedthe even
tualwasteandtragedy.Sinceacounselor
wasn’t available,I did my best to teach
English to a roomful of thirty adoles
cents,trying to maintain a semblanceof
order, while the principal stalked the
hallsswinginga paddle.It was areliefto
workin a prisonthenextyear.

Anotherfavorite bromidein my speeches
aboutcorrectionswasthe statementthat
felons hadalreadybeenfailed by every
group in the community-thefamily,
church,public schools,andeverysocial
service.After twenty or thirty yearsof
failuresby all thosegroups,societyex
pectedthat two or threeyears in prison
would effect a "cure" for theoffender’s
antisocial behavior.Wouldn’t it have

mademore senseto have used the
majority of our resourcesfor crime
preventionprogramsthose twenty or
thirty years, rather than spending
$15,000a year to lock up theoffender?
That figure does not even include the
costsof prison constructionmore than
$50,000 per cell, or the salariesof
central office administrators.

Last semester,I interned at theFederal
Correctional Istitution in Lexington.
Almost all of thewomenon my caseload
hadsentencesof â leasttenyears.Since
the federal systei no longer allows
parole,thesewomeiwill beincafterated
at least eight year, assumingthat they
earnall of thegool time for which they
are eligible. In he meantime,their
children andmo$t of them had minor
children were /scatteredacross the
countrywith reltives,andwerereceiv
ing AFDC payhents.Themotherswere
usually hund/eds, even thousandsof
miles from ,,their children, and siblings
were ofteseparatedfrom each other.
Not only/dowe, the taxpayers,foot the
bill fo/ incarceratingthesewomen for
yea,r, we are also supporting their
children, and theeconomyis deniedthe
benefitsit would havereceivedhadthe
womenbeenworking,purchasinggoods
andservices,andpaying taxes.

The monetaryexpenseis the easiestto
calculate, but does not representthe
greatestcost.Whateffectwill separation
from theirmothershaveon the children,
especially for so long? None of these
women was serving a sentencefor a
violent crime,and few hadpriorconvic
tions. Wouldn’t we all be betterserved
by analternativeto incarceration,sucha
probation with requirementsof restitu
tion, drug rehabilitation programs,
parentingclasses,academicor vocation
al education?Why do we persistin pur
suing a coursewhich hasfailed, andin
sisting that if we just follow that course
longerandmorerigidly, it will eventual
ly work? Abolishment of parole, sen
tence enhancements,determinatesen
tencing,drugczars-allarepopularwith
thepublic.Eventually,ourprison-build
ing frenzy mustreachasaturationpoint,
wherethe public will no longer be able
to support more construction.Potential
criminals will realize that every cell is
occupied and the possibility of their
being incarceratedis very slight. This
couldactuallycausean increasein crime,
andaccelerateourmovingforwardto the
past.

W have examplesin other areasof
publicconcernofsmallmiracleswrought
by thosewith the couragetobuckthe tide
of popular prejudice. Floyd County’s
DavidSchoolis one. With few resources
andvery little funding,theDavidSchool
hasturned 1,000 school drop-outsinto

success.All that wasneededwasanap
preciationof the students’needsand in
novative,flexible approachesto meeting
those needs.We cannot afford to deal
with ouryoungpeopleanyother way.

JohnEdPearce3hasopined that the war
ondrugshasbeenlost, andsuggeststhat
weuseourresourcesontreatment,rather
thanpunishment.I would go further.Let
us teach the public that the only real
impacton crimewill bemadein preven
tion programs,aimedat thechild who is
at highrisk of becomingoneof society’s
cast-offs.We know who thesechildren
areandwe know what it will taketooffer
them the opportunity to becomethe
nation’s wellspring, rather than the dis
possessed.

We mustbewilling to cQmmitresources
to school drop-outpreventionprograms
and to provideadditional counselorsand
remedialacademicandsocial education
programs; to day care centers which
make it possible for single parentsto
work to programsandfacilities which
keep young peopleoff the streets; to
moreprogramsand serviceswhichiden
tify childrenwhohavethepotentialto get
into trouble; and to treatmentfor those
already exhibiting antisocial behavior.
Schools in inner-cities sit empty from
3:00p.m.until 8:00a.m.,andall summer.
Whataterriblewasteofresources!Letus
employ recreationleaders and coun
selors to teachchildren how to spend
leisuretime in positive ways, and to in
culcate the valueswhich will channel
their energy and aggressivenesscon
structively.

We havedonea miserablejob in educat
ing thepublic to thefact thatprevention
anddiversionprogramsareboth cost-ef
fective and,more importantly, impera
tive in termsof social costs.Whereis the
researchto prove that a main causeof
increasedcrimeis tougherstatuteswhich
label morebehavioras criminal?Where
aretheevaluationstudiesdemonstrating
that one samplegroup, as a result of
participationin a program,is less likely
to engage in criminal activity than
anothergroup?Where is the public
educationprogram-thedenunciationof
the Paul Harveys who warp statistics?
Unless the taxpayersunderstandthat
building moreprisonsis merelythrowing
moneydown the sameold rathole, they
will continueto cry, "Lock themall up!"
Unlesswe canshow themvalid statistics
proving that specificprogramsare suc
cessful in preventingtheir participants
from committingcrimes, the public will
notbe willing to supportsuchprograms.
The justice systemmust become ac
countableto thosewho fund it.

Electedofficials must be willing to tell
the public the truth, rather than merely
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parrotingthe"gettoughon crime"litany.
No candidaterelishes the prospect of
espousinganopinionwhichis unpopular
with voters.

Therewill alwaysbea needfor prisons,
becausetherewill alwaysbethosewho
refuse,or areunable,to follow themost
basic dictatesof society. However, the
soonerwe determinethat we arewilling
to invest not just spendresourcesin
preventingcriminal behavior,thesooner
we can stop building cells. Continuing
the dyslexic approachof increasing
punishmentcan only bankruptus, both
financially andmorally.

PATRICIA WARD MARTIN
603 VanarsdallRoad
Harrodsburg,KY

PatMartin hasa Masters in Educational
Psychologyand Counseling. From 1975
until 1988,sheservedin manycapacitiesin
Kentucky’sCorrections Cabinet. From
1984-88 she was the Wardenat the
Frankfort CareerDevelopmentCenter.

FOOTNOTES

‘"Kentucky Drug ArrestSkyrocketSince1987"
TheAdvocate,Vol. 13, No.2Feb.1991 p. 66,

2 Ed Monahan,"Available Drug Money," The
Advocate,Vol. 13, No.2, Feb.1991 p. 61.

Pearce,Lexington Heraid.Leader, June 23,
1991.

ASK CORRECTIONS

Sentencingin Kentucky

TO CORRECTIONS:

Are all minimum securityinmatesbeing
consideredfor CommunityCenterorJail
Release?

TO READER:

No. However,anew level ofcustodyhas
beenimplemented.The lowest custody
level is now community custody.If you
havequestionsregardingplacementin a
Community Center, please refer in
quiries to Mrs. MaribethSchmitt, Pro
gram Manager,Community CenterPro
gram, Departmentof Community Ser
vicesandFacilities,CorrectionsCabinet,
State Office Building, Frankfort, Ken
tucky40601.

TO CORRECTIONS:

My client is scheduledto meet theParole
Board and would like to know the dif
ferentlevelsof parolesupervision.

TO READER:

Thefive levelsof parolesupervisionare:

I. Intensive
2. Advanced
3. Maximum
4. Medium
5. Specialized

If you would like clarification as to the
requirementsfor eachlevel, you should
contact Ms. Hazel Combs, Assistant
Director, Division of Probation and
Parole,CorrectionsCabinet,StateOffice
Building, Frankfort,Kentucky40601.

TO CORRECTIONS:

What institutional programsfall under
theneweducationalgood time, andhow
would my clientapply for same?

TO READER:

KRS 197.0451,effectiveJuly 13, 1990,
authorizesthe CorrectionsCabinet to
provide aneducationalgood time credit
of sixty 60 days to any prisoner that
successfully completes:a graduate
equivalencydiploma, a two 2 or four
4 year college degree,or who passes
statecertificationfor anyvocationalpro
gram provided by the cabinet. Inmates
may earn aditional credit for eachpro
gram completed.Programssuchas Al
coholics Anonymous,drug abusetreat
ment programs,and other "self help"
programsdo not fall within theguide
lines of KRS 197.045 nor Corrections
PoliciesandProcedures.

The procedureused when applying for
meritoriousgood time is also used for
educationalgood time. Your client
should contact the classification and
treatmentofficer who will assisthim in
this matter.

TO CORRECTIONS:

Haveall eligible inmateshadtheirparole
eligibility datesrevisedpursuantto the
Offult decision?Havetheybeenadvised
abouttheir review?

TO READER:

To our knowledgeall eligible inmates
have had their parole eligibility date
recalculated.Eachindividual whosesen
tencewasrevisedpursuantto the OffUt:
decision hasbeenadvisedof this revis
ion.

WHAT ROLE DOES
RACE STILL PLAY?

Number Percent

OPA EMPLOYEES

WHITE 161 96.4%
BLACK 6 3.6%

DPA ATTORNEYS

WHITE 68 97.1%
BLACK 2 2.9%

STATEEMPLOYEES

WHITE 31,667 92.3%
BLACK 2,638 7.7%

KENTUCKY POPULATION

WHITE 3,379,006 92.9%
BLACK 281,771 7.1%

SIXTH CIRCUIT JUDGES

WHITE 19 90%
BLACK 2 10%

KENTUCKY JUDGES

WHITE 235 99%
BLACK 2 1%

This regularAdvocatecolumnresponds
to questionsaboutcalculationof sen
tencesin criminalcases.KarenDeFew

is the CorrectionsCabinet’sOffender
Records Administrator. For sentence
questionsnot yet addressedin this
column,call KarenDeFew,502 564-
2433 or DaveNorat, 502 564-8006.
Sendquestionsfor this column to Dave
Norat, DPA, 1264 Louisville Road.
Frankfort,KY 40601.
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Accident/DeathBy Misadventure
Amicus Briefs
Bail Information
BatteredWomanSyndrome
BatteredWomenAnd SubstanceAbuse
BatteredWomenDefendants
Children And Battering
ChildrenDefendants
Clemency,Commutations,Parole,
DefenseCommittees/BailFunds,Etc.
DefenseOf ImpairedMental State
Domestic Violence

Duress/Coercion
/

DutyTo Retreat
Expert Testimony
FailureTo Protect
Hire To Kill[Fhird PartyKilling
Imminence
IneffectivenessOf Counsel
Jury InformationAnd BatteredWomen
Jury InstructionslRequestsFor Charge
Litigation Material
Mitigating Circumstances
Post-traumaticStressDisorder

Prior Bad Acts
PsychologicalAbuse
Reasonableness
ReputationOf DeceasedFor Violence
Self-defense
Sentencing
Sleeping Men Cases/information
TerminationOf ParentalRights
Voir Dire
WomenAnd Crime
WomenAnd Prison
Wrongful Death

STATISTICSPACKET
The StatisticsPacketis a compilationof statisticsfrom governmentcrime reports,sociological,psychologicaland
criminological studies,as well as otherresearchrelatingto domesticviolenceandbatteredwomenchargedwith crimes. Each
statistichasacompletebibliographiccitation to aid in obtainingfurther information. Last up-datedduring theSummerof
1990, the completePacket98 pagesfor $20.00includesinformation on topicssuchas:

Domestic Violence
Men Who Batter
History of Violence
WhenBatteredWomenSeekHelp

Suicide & DepressionAmong BatteredWomen
BatteredWomenWho Kill in Self-Defense
OtherAbuse in BatteringRelationships
SentencingDisparity Basedon Gender

BatteredWomen in Prison
Spousal/PartnerHomicide
Women in Prison
Recidivism

THE WORKING PAPERS
The"Working Papers"area compilationof articles,papers,letters,poemsandannouncementsrelevantto formerly and
currently incarceratedand/orbatteredwomen, thoseworking with batteredwomenwho arefacing trial or are incarcerated,and
othersin the field. The "Working Papers"providea forum whereadvocatescan sharetheirown experiences-- what they’ve
learned,what theywould encourageothersto do, andwhat they would do differently if they could do it overagain. Set#1
was first distributedin July of 1990 andis availablefor $10. Set#2 May 1991 is availablefor $20 -- this set is focussedon
SupportGroupsfor IncarceratedBatteredWomen. If you are interestedin learningmore aboutthepractical,ethical, legal,
legislative,andpersonalissuesandquestionsthat comeup doingthis work, the "Working Papers"areamust!

ORDERFORM FOR NCDBW PTJBLICATIONS

ANNOTATED BIBLIOGRAPHY $45___
FULL STATISTICS PACKET$20

____

WORKING PAPERS- SET#1-July1990 $10
WORKING PAPERS - SET#2-May1991 $20
Special$15 discountpricefor SupportingMembers*

Write thenumberof copiesYOU are requestingnextto eachpublicationprice

*

_____

I’m interestedin becominga SupportingMemberof theNationalClearinghouse,pleasesendmore information

I haveencloseda checkfor $______________madeout to: NationalClearinghousefor the Defenseof BatteredWomen

Name:

Address:

Telephone:

_______________________________________________

Dateof request:

Batteredwomen’sadvocate,womanin prison, attorney,expert,other

_________
NATIONAL CLEARTNGHOUSEFOR THE DEFENSEOF BAJTERED WOMEN

125 S. 9th Street Suite302 Philadelphia,PA 19107 15/351-0010

ANNOTATED BIBLIOGRAPHY /
This bibliography is an invaluabletool for jj advocates,attorneysandexpertwitnesseswo/kingwith, or planning to work
with, batteredwomenchargedwith crimes. This computerizedBibliography hasgrewn t9’216 pagesand includesover 2100
entriesrelevantto the legal,emotionalandpracticalneedsof batteredwomendefendançIt includescases,articles,books,
briefs, affidavits andsamplevoir direquestions. Below you will find a sampling7hë topicscoveredin the listing.
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1991

DPA ALTERNATE SENTENCING
TRAINING
August26-28,1991
Holiday Inn GreaterCincinnati
Contact Ed Monahan at 502 564-
8006

AOC DISTRICT JUDGE’S JUDI
CIAL COLLEGE
September22-26,1991
LakeCumberland

DPA DEATH PENALTY TRIAL
PRACTICE INSTITUTE
FeaturingSteveBright, CessieAlfon
so, Mike Stout, Joe Guasteferro,Neal
Walker
November3-8, 1991
KY LeadershipCenter
Faubush,KY
Contact: Ed Monahan at 502 564-
8006

NLADA ANNUAL CONFERENCE
October28-November2, 1991
Portland,Oregon
Contact:Bill Bitely at 202 452-0620

KACDL ANNUAL CRIMINAL
LAW CONFERENCE
December6-7, 19911
Covington
Varietyof criminaldefensetopicswith
a focus on defendingsex abusecases
andfeaturingAnnabelleWting Hall
of Reno,Nevada.
Contact:Linda DeBord at 502 244-
3770

1992

AOC CIRCUIT JUDGE COL
LEGE
January12-16, 1992
Lexington

DPA ANNUAL CONFERENCE
May3l-June2, 1992
LakeCumberlandStatePark

KBA ANNUAL CONVENTION
June3-6,1992
Lexington

Advertisement
BNA CRIMINAL PRACTICE

MANUAL

TRYITFREE FOR 45 DAYS!

TheBNACriminal PracticeManual is
a two-partreference and information
servicefor thecriminallawpractitioner
thatgoesfar beyondacasenotification
service.The referencevolume The
Manual is a 1500-pagelooseleaf
volume, supplementedand updated
regularlyapproximately400 new and
revisedpagesannuallythat coversthe
criminaljustice process,incorporating
lawandstrategy.ThebiweeklyCurrent
Reports26 issuesayear,averaging24
pagesper issuecoversdevelopments
in thelaw atthetrial andmotion,appel
late, andlegislativelevels, as well as
various forensictechniques,prosecu
tion trends,andothermattersaffecting
practice.

Use the BNA Criminal Practice
Manual,or eitherpartof it, for 45 days
free and without obligation. If you
don’t find it useful, we’ll sendUPS to
pick it up atnocostto you. If you would
like to see a samplechaptercall the
toll-freenumber.

FUTURE SEMINARS

DPA TRIAL PRACTICE IN
STITUTE
October11-16,1992
KentuckyLeadershipCenter

BNA RESPONSECENTER
9435Key WestAve.
Rockville, Maryland20850
FAX 202-728-5203or call Toll Free
1-800-372-1033


