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indigent criminal defendantswithout rea
sonable compensation sincc to do so
would be "a substantial deprivation of

property andconstitutionally infirm." Id.
at 297,298.

This caseholding combinedwith the fact
that Kentucky’s criminal justicesystemis
a statewideprogram with a full-time,
state-fundedjudiciarymakesit clearly the
stale’s duty to fund a statewide public
advocacy program. As stated in Brad
shczwv. Ball, supra:

...it is the duty of the legislative depart
ment to appropriate sufficient funds to
enforcethe laws which they have enact
ed. Bradshaw,supra,at 299.

The AmericanBar Association has ad
dressedthe needof governmentto prop
erly fund legal representation. The fund
ing must be full funding for quality serv
ice:

Government has the responsibility to
fund the full costof quality legal repre
senta all eligible persons....

ABA Standards for Criminal Justice,
Providing DefenseServices1990,
Standard 5-1.6,Funding.

At its 1991 Annual Meeting, the ABA
passeda resolution recognizing "that the
highestpriority of thebench andbar must
be to promote improvements in the
American systemof justice by ensuring
balanced and adequate funding and
timely accessto the entire justice sys
tem."

EVOLUTION OF REVISIONS: The
proposedrevisions of KRS Chapter 31
have evolved out of these fundamental
values. Ed Monahan

IN THIS
ISSUE

THE VALUES OF KRS CHAFFER 31 PROPOSEDREVISIONS:

QualityLegal Representation

We recognize &t the two most important things to us areour 4fe and liberty. It is
importantto expressclearlythe public policy of insuringthat the constitutionalright of
counsel is honored for personsin Kentucky who cannot afford legal counselandwho
have their life or liberty at risk becauseof a law enactedby government.

Quality representationmustbe provided. "Theobjective in providing counselshould be
to assurethatquality legal representationis affordedto all personseligible for

counsel

ABA StandardsforCriminal Justice,Providing DefenseServices,Standard 5-1.1 1990.

Just as our judicial needsare metby full-time judges andfull-time judicial staff across
the state, so too defenseservicesfor the indigent should be provided by full-time public
advocatesandstaff dedicatedto full-time professionalserviceto poorclients.

STATE OBLIGATED TO PAY: The stateis legally obligated to provide for indigent
criminal defendants’ constitutionalright to counsel. See, e.g., Gideonv. Wainwright,
372 U.S. 335,83 S.Ct.792,92 L Ed. 2d 7991963; StateEx Rel. Stephenv. Smith,747
P. 2d 816, 835-36, 850 Kan. 1987. "Since the providing of counsel for indigent
defendants in criminalprosecutionsin the state courtsis an obligation imposedon the
state by the constitutionsit would appear that the payment of reasonablecompensation
to such counselwould be in thecategory of an essentialgovernmentalexpense."Jones
v. Commonwealth,457S.W. 2d 627, 632Ky. 1970.

In Kentucky the issueof whoseduty it is to fundcounselwassettledin Bradshawv. Ball,
487 S.W. 2d 294, 298 Ky. 1972. Kentucky attorneyscannotbe forced to represent
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JUDGE RAY CORNS,
DEPUTY PUBLIC ADVOCATE

Editor’sNote: PublicAdvocate,Paul
F. IsaacsresignedonDec.31,1991We
had plannedto publish an interview
with Paul F. Isaacs.As it was re
ceivedbythetimewewent to press,we
will publish it nextissue.

Welcome to DPA. How do you feel
about beinghere?

I enjoy the challengesconfronting the
agency and working with the truly
dedicated individuals, who give so
much for so little in monetaryreturn.

How did you come to be appointed
Deputy Public Advocate?

Paul Isaacs called and inquired if I
would like to be DeputyPublicAdvo
cate.

Relate your professional back
ground.

-LegalAdvisor - GovernorsCombs and
Breathitt

-AssistantAttorney General

-ChiefLegal Counsel,Kentucky

Departmentof Education

-JuvenileJudge

-CommonwealthAttorney

-Circuit Judge

What areyour goalsasyou lead DPA
through thesedifficult times?

Full funding,improvemorale, establish
goodcommunicationpractices.

How doesDPA funding compare to
other criminal justice agenciesand
other state government agencies?

Grosslyunderfunded.

The DPA Public AdvocacyCommis
sion is proposing a revision of KRS
Chapter 31 to meet the funding and
constitutional problems noted In
Lavft v. Brady? Your views of the
proposedrevision.

Supportstrongly.

Do you want to lead DPA long-term?

-I plan to apply for the position of
PublicAdvocate.

What have you identified as prob
lems in the agency that need to be
changed?

-Treat all staffalike.

-Needto have DPA accepted as a full
partnerin the criminaljustice system.

-Ultimately, make salariescommen
surate with the servicesprovided.

Any other thoughts.

I have beenvery pleasantlysurprised
by the devotion anddedicationof so
many individuals to the mission of
DPA. This is really encouraging,espe
cially, when it existsin difficult finan
cial times.

I only wish that this typeof assiduous
devotion to duty was asprevalent in all
agenciesof stategovernment.

Leadership

Ultimately a genuine leader is not a
searcherof consensus,but amolder of
consensus.Onsomepositions,coward
ice asks the question, "Is it safe?" Ex
pendiencyasksthe question,"Is it poli
tic?" And vanity comesalong andasks
the question,"Is it popular?"But con
scienceasksthe question, "Is it right?"
And therecomesa timewhen one must
take a position that is neither safe nor
politic nor popular, but he must do it
becauseconsciencetells him it is right.
And this is where,I believe, we must
go, as ministersof the gospel.

Martin LutherKing, Jr.

92%

1989Poll of Kentuckians

Should DeathPenaltyLaws
GuaranteeNo RacialBias

in Applicationof Death Penalty?

2%

Agree Disagree
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COMMONWEALTH OF KENTUCKY

DearFriends of PublicAdvocacy:

DEPARTMENT OF PUBLIC ADVOCACY
PUBLIC ADVOCACY COMMISSION

1264 Louisville Road
Perimeter Park West
Frankfort, Kentucky 40601

502 564-8006

MEMBERS:

William R. Jones, Chairman

John Batt

Robert W. Carran

Susan Stokley-Clary

Jesse Crenshaw

Robert C. Ewald

Lambert Hehi, Jr.

Denise Keene

Susan Kuzma

Currie Milliken

Paul E. Porter

Martha A. Rosenberg
For a long time it has beenapparentthat thereare severeproblems in Kentucky with the way in which we

attempt to deliver defenseservicesto poorpeoplewho have beenaccusedof crimes. Aside from the

requirementsofdue processandequalprotectionundertheUnited Statesandthe Kentucky Constitutions,

the Kentucky GeneralAssembly hasmandatedthai certain defenseservicesbe providedat government

expense.Lackof adequatefunding is certainlycentralto theproblems which public defendersin Kentucky

experience,andthat problem has increased every year the Department of Public Advocacy hasbeenin

existence.Realdollarshaveshrunk,andthe legislaturecontinuesto increasetheresponsibilitiesof theDepartment without consideration of the fiscal

impact of their actionsupon theDepartment.

But thereareotherproblems in the structure of thestatuteswhich providefor themannerof deliveryof defenseservicesto thepoordefendant.Constant

disputesariseasto which entity is responsible for paymentof feesabovestatutorylevels themselvesso low as to be absurd,andthe other expenses

associatedwith adequaterepresentation.Thepresentstatutesprovide for different kinds of systemsfor delivery of defenseservices,with varying levels

of funding occuring. Recently,in Lavit v. Brady,Ky.App , - S.W.2d - Nov. 8, 1991, a panel of the KentuckyCourt ofAppeals stated, We

do not know how the legislatureexpectsthestateto fulfill its obligation to provide indigent defendantswith competent,effectiverepresentation,especially
in capitalcases,with the meagerlimits of compensationit is authorized to pay. Additionally, we haveserious doubts concerningthe constitutionality

of the total defenderschemeunderKRS Chapter 31 becauseof its lack of uniformity, lack of adequatestatefunding, andthe special legislationof some

of the

statutes

Becauseof theseproblems, thePublic Advocacy Commissionrequestedthe Public Advocateto appoint a committeeto study the various statutesand

to make recommendationsfor a betterstructure. The result of the intense effort on the partof that committeewas aredraftof Chapter 31 of the KRS.

Among other things, this proposedstatuteattemptsto give the Public Advocate the necessaryindependenceto be a real advocatefor the Department’s

needsandto eventuallyprovidefor thedeliveryof defenseservicesby full-time defenderson a uniformbasisthroughout the Commonwealth.

Following is a comprehensiveanalysis of this proposedChapter 31 preparedby Ed Monahan, Assistant Public AdvocateandEditor of theAdvocate,
who chairedthecommittee. The Commissionhas votedto attempt to haveit enactedinto law. It representsan ideal. Weknow that thereis opposition
to the proposalamong influential legislators. This should not deter us from attempting to achievethis ideal. I urge eachof you to carefully consider

thisproposal. I hope that you can support it andthat you will contactyour stale SenatorsandRepresentativesto urgetheir support when it is introduced
in the legislature.

Sincerely yours,

/b
WiljiamR.., nes

Chair
Public Advocacy Commission
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INDIGENT DEFENSE NEEDS

REVISING

The Departmentof Public Advocacy hasthe

duty to representpersonsaccusedof commit

ting a crime but too poor to hire an attorney.

Currently,70,000personsacrossthestateare
beingrepresentedeachyear.

STATEWIDE SYSTEM CREATED

The Kentucky statewidepublic defendersys

tem wascreatedby the 1972 Legislature after
significant, repeated legal challengesto the
coercionof members of the Kentucky bar to
represent indigents chargedwith acrime. The
statehas the duty to professionallyrun and
adequatelyfund a public defender system.
Bradshaw v. Ball, 487 S.W.2d 294 Ky.
1972. "It is clear that Bradshaw mandates
two things: the state must furnish indigents
competentcounsel;and,counselso furnished
must be paid just compensation."Lavit v.
Brady, Ky. App., - S.W.2d_Nov. 8,1991.

THE STATUTE NEEDS UPDATING

Since its 1972 enactment, thepublic advocacy
statute,KRS Chapter31, hasbeenamendedin
a piecemealfashion 12 times.

In the two decadessincethe state public de
fendersystemwas establishedby the legisla
ture, many significantchangeshave occurred
nationally and in Kentucky. KRS Chapter 31
needsto be revised as a whole to account for
the last 20 years of change and to insure that
representation of indigents charged with a
crime in Kentucky is fully adequate in the
1990sandbeyond.

ON THEBRINK AGAIN

The combinationof thesemanyfactorshave
placed indigent criminal defenseat the point
of beinginadequateand unconstitutional.The
Kentucky Court of Appealshas recentlyset
off the warning siren:

This is not to say that we do not have

seriousdoubtsabout theconstitutional
ity of the statutory schemeof feesand,
in particular, the caps. We donot know
how the legislature expectsthe state to
fulfill its obligation to provide indigent
defendants with competent, effective
representation, especially in capital
cases,with the meager limits of com
pensation it is authorized to pay.

Additionally, we have serious doubts
concerning the constitutionality of the
total defenderschemeunder KRS Cha
pter 31 becauseof its lack of unifor
mity, lack of adequate state funding,
and the speciallegislation of someof
the statutes. However, in this regard
there were no findings by the trial
judge, although a certain amountof the
arguments on appeal addressed the
constitutionalityof thesestatutes. It is
our impression that, if there is going to
be aconstitutional attack uponthepres
ent defender system, the procedure
would have to follow the path of the
schoolreformcase,Rose v. Cowrcilfor
BetterEducation,mc,Ky., 790 S.W.2d
1861989

Lavii, stspra.

NEEDED CHANGES

The Departmentof Public Advocacy has a

proposedrevision of KRS Chapter 31 which

has the support of the public defendercommü

nity in Kentucky. It has as its major features:

1. DELIVERY OF PUBLIC ADVO
CACY SERVICES BY FULL-TIME
ATTORNEYS ACROSS THE
STATE. This is the recommendation
of the AmericanBar Association.It is
the national trend,and is recognizedas
the bestmethodof providing fully ade
quate, cost-efficient, cost-controlled
services.It is also consistentwith the
trend in Kentucky, e.g., full-time
judges. This change will require new
money.

2. PUBLIC ADVOCACY SERV
ICES FUNDS FOR ATTORNEYS
AND EXPERTS FUNDED EN
TIRELY BY THE STATE. Cur
rently, the state provides most of the
fundingfor the public defendersystem.
However, county fiscal courts arere

sponsiblefor funding the costs of ex
pert witness and for anycostsof attor
ney feesabovethe stateallotment.Un
der the DPA proposedrevisionof KRS
Chapter31, countieswould haveno
funding obligations.l’his is consistent
with Kentucky’s criminal justice sys
tern becominga stateoperation,e.g.,
fundingfor thejudiciary. ‘This will rem
edy the unfair fmancial burden cur
rently borne by the counties. This
changewill requirenew money.

3. PROFESSIONAL AND POLITI
CAL INDEPENDENCE OF PUB
LIC ADVOCACY SERVICES. This
is consistentwith the direction in Ken
tucky. Examplesarethe Departmentof
Educationand the Lottery Commis
sion. The AmericanBar Association
Standardsview professionalandpoliti
cal independenceof public defender
systemsasessential.It isproposedthat
this be accomplishedby a making the
PublicAdvocateappointedby the Pub
lic Advocacy Commission,not the
governor,b making the public advo
cate a "for good cause"employeein
steadofnon-merit.,c selectingthe Pub
lic Advocate on the basis of compe
tence andmerit; andd placing some
limits on the Governor’sdiscretionon
who can be appointedto the Public
AdvocacyCommission,e.g.,requiring
somemembersto beconfirmedby the
GeneralAssembly.Thesechangeswill
requirenominalnew funding,perhaps
severalthousand dollars.

4. REASONABLE HOURLY AT
TORNEY FEE RATES AND FEE
CAPS,ESPECIALLY IN CAPITAL
CASES. When the full-time system
mustturn to privateattorneysto handle
casesdueto ethicalor legalconflictsor
other disqualifyingreasons,the hourly
rates andmaximumfeesmustbeequi
table with currenteconomicrealities.
The proposalis that the rates and the
capsbe raisedto a level that accounts
for the inflation of the last 20 years. It
is also proposedthat reasonablefee
maximumsbecreatedfor capitalcases,
whicharenot currentlyprovidedfor in
the statute.This is inevitably required
by litigation which led the Court of
Appealsto nile in November,1991 that
a capitalcaseautomaticallyis aspecial
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circumstancecaseunderKRS Chapter
31 soastorequire attorneyfeecompen
sationbeyondthe statutorymaximums:

We haveno reluctancein holding that a
capitalmurder caseis "ipsofacto" a special
circumstancewithin themeaningof the stat-
Inc soas to allow for additional legal defense
compensation.Failureto soconstruerenders
the "special circumstances" exception
meaningless.
Lavit,.cupra.

The courtalsoobservedinLavit, supra,
that: "...it behoovesus to commentthat
the sums arenot commensuratewith -

professionalservicesof the kind de
manded by the natureof a capitalmur
dercase."This will requirenewmoney.

5.APPOINTMENTAND RECOUP
MENT. It is recommendedthat the
processof appointingpublicdefenders
be upgraded to insure that thosewho
canaffordcounselarenotbeingrepre
sentedby the Public Advocacy system
with state money, and to require all
moneyrecoupedfrom personsrepre
sentedbyapublicadvocatebereturned
to thestategeneral fund asarefeesand
finesgeneratedby the judicial system.
Thesechangeswill notrequireany new
funding.

NEEDEDFUNDING

Yes, someof these requestscontemplate in
creasedfundingfrom the General Assembly.
However,thefunding increasesaremodestin

light of Kentucky’s historicalunderfundingof
legal servicesfor theaccused.Cuirently, Ken
tucky indigent criminal defenseefforts re
ceives.1 percentof thetotal statebudget,and
2 percentof thefundingfor Kentuckycriminal
justiceagencies.Its funding ranks at the bet-
tom nationally.

How much moremoney is neededto fund the
entirepmposal?In FY91 countygovernments
contnbuted$864,845to the present full-time
contractsystem.Boyd,FayetteandJefferson

counties.Asthese3 countiesarebansiIioned
to statefull-time systemsthe dollars contrib
uted by thecounties will have to be allocated
by the state.

It is estimatedthat an additional $1.9million
is needed for the 1992-94 biennium to begin
reductionof caseloadinequities andto bring
the Fayette and Jefferson County offices into
salary paritywith the full-time statesystem.
Currently,fiscalcourtsarefunding expert wit
ness fees andother ancillary resourcesat the
level of $60,000per year. Increasedfunding

for capital casesunderLavit, supra, is ex
pectedto require$280,000peryear. It is esti

matedthat $6.2 million is neededoverthe 7

yearperiodof implementation to establish17

field offices and bring the restof the stateinto

the full-time, state-fundedand state-runsys

tem. This figure is the cumulativeadditional

costover the 7 yearperiodcomparedto what

it would have cost to continue running the

system with its present non-full-time struc

ture.

At its 1991 Annual Meeting,the ABA passed

a resolutionthat recognized"that the highest

priority of the bench and bar must be to pro

mote improvementsin the American system
of justice by ensuring balancedand adequate

funding andtimely accessto the entire justice
system."

FUNDING PERSPECTIVE

The total additional statedollarsof $7.4 mil
lion are the equivalent needed to build but 3
miles of a Kentucky two-lane road, or build
andservice74 prison cells in Kentucky. The
full amount of this funding would be incre
mentallyreachedoverthe next 7 years.

As a point of reference, in FY 91 the state
funding for Commonwealth’sAttorneys was
$11.3million, for County Attorneys it wasSl2
million, and for the Attorney Generalit was
$7.5 million. This totals $30.8 million in
state funding for the prosecution. DPA re
ceived$10.8 million in FY91. This 3-1 fund
ing disparity createscontiEutionaJdeficien
cies.

IN OUR COMMON INTERESTS

While funding public defender services
and insuring the legal representation is
professional are not popular causes, it is
‘in the public interest that the administra
tion of criminal justice proceed fairly, im
partially, expeditiously and efficiently.’
Bradshaw, supra, at 298. We must pro
vide competent representation to fellow
citizens who have their tile or liberty at
risk.

1992FUNDING PRIORITIES

18.2MILLION IS THE UK SPORTS
BUDGET

$13.3 MILLION IS THE U OF L
SPORTSBUDGET
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DEVELOPMENT OF DPA’S PROPOSEDREVISION OF

KRS CHAPTER 31

At the instigation of the Public Advocacy

Commission, a committeewas formedto de
velop changesto KRS chapter31, the public

advocacystatutes. --

THE COMMiTTEE

The committeeconsistedof:

Robert Carran

Administrator, Kenton County Public De

fender System; Member
Public AdvocacyCommission

Joe Barbierl
Director,FayetteCounty Legal Aid

Dan Goyette
Jefferson District Public Defender

PastPresident,Louisville BarAssociation

J Vincent Aprile, H

DPA GeneralCounsel -

Member,NLADA Board of Directors

EdwardC. Monahan

AssistantPublic Advocate
Chair, Chapter 31 CoreCommittee

The committee’s membership reflects broad

representationof the significant interests of
Kentucky’s defender system, including: 1

the 3 major urban areas; 2 the two major

non-DPA full-time offices, which handlethe

largestvolumeofcasesin the system;3 DPA

full-time offices, which serve 40 of Ken
tucky’s counties;4 contractcounties;and5

the Commission, itself. Additionally, the

Committeeincludes DPA’s GeneralCounsel,
who has litigatedChapter3l andits provisions

morefrequentlythan anyone.Personson this

Committeerepresentsystemswhich currently
handle82% of public defendercases.

THE COMMITTEE’S PROCESS

During the courseof its work, the Chapter 31

CoreCommitteerepeatedlysolicited sugges

lions and reactionsfrom interested persons

and those affected by the statute in both its

presentandproposedform. We asked the di

rectorsof the CapitalTrial Unit, thePost-Con

viction Branch, the Appellate Branch, the

Capital Resource Center, and those dealing

with involuntary commitment issuesto "con

sult with personsin your areaandconsultwith

anyonenationally to get the best advice" and

provide the committee with ideasandpropos

als for needed or desired changesin Chapter

31. Suggestionsfrom the Public Advocateand

Public Advocacy Commission were also so

licited andreceived.

The Core Committee received literally hun

dredsof suggestionsandproceededto review

and considerevery proposal which wassub

mitted. The Committee circulated 9 drafts of

proposed statutory changesfor reaction and

criticism, often reconsideringand revisingpo

sitions. Debateon theCommittee andthrough

the submitted suggestionswasopen andongo

ing.

The Committee scrutinizedthe public defend

er statutes in 18 other states and the federal

statutes.It reviewed the recentlyrevised ABA

Standards for Criminal Justice, 3rd Ed.,

1991,Chapter 4, TheDefenseFunction, and

Chapter 5, Providing DefenseServices,the

April 1990FederalCourtStudy recommenda

tions, LRC v. Brown, 664 S.W.2d 907 Ky.
1984, Kentucky’s Model Rules of Pmfes

sional Conduct, and Kentucky’s Proposed

Rules of Evidence.

The Committee met 9 times for 45 hours, in

addition to the hours of research,drafting,

revision in preparationfor our meetingsand

travel to and from meetings. The discussions

were lively andfocusedon presentingthebest

andmost practicalrecommendations.

COMMISSION’S COMMITMENT

On October 4, 1991 the Public Advocacy

Commission approved submission of the

Chapter31 proposal to the 1992 GeneralAs

sembly. The Commission is dedicatedto pro

viding the best possiblepublic advocacysys

tem.

ON TO QUALITY
REPRESENTATION

The proposal is a product of the considerable

cooperativeeffort investedin this processby

the members of the Committee andthosein

terests they represent. There is a firm agree

ment among all concernedthattherecommen

dations are critically important to the effec

tivenessof the statewidepublic defendersys

tem. lie document developedcan serveas a

blueprint for quality legal representation for

Kentucky’s poor-accusedinto the 21st cen

tury.

For a copy of the proposal, contact Ed
Monahan.Specify whether you’d prefer:
1 the bill form of the statute with commen
tary 78 pages; or 2 the version which

sets out the proposal as it would look if
enacted and without commentary 20
pages.
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POLITICAL AND PROFESSIONAL INDEPENDENCE

The national legal community viewspolitical

andprofessionalindependenceas fundamen

tal to a quality public defendersystem.

The United StatesSupremeCourthasdeter

mined,"[I]t is the constitutional obligation of

the Stateto respectthe professionalindepend

enceof the public defenderswhom it engag

es."PolkCowstyv. Dod.ron,454 U.S.312,102
S.Ct. 445, 451,70 L.Ed.2d509 1981. -

Professionalindependenceis a recognized
ethical requisitefor a lawyer. See,e.g., Ken

tucky Rules of ProfessionalConduct 1990

Rule2.1, 5.4.

Political andprofessionalindependenceof the

statewidepublic defendersystemis the most

important changeproposedby theChapter31

CoreCommittee,andis one of the 5 goalsand

objectives developedby DPA in 1988 and

1991.

The Chapter 31 Core Committee’s proposed
methodof accomplishingpolitical andprofes
sional independenceincludes: 1 changesin

the way the Public AdvocacyCommission
memberscometo the Commission;2 making
the public advocateappointedby the Commis

sion, not the Governor, 3 making the Public

Advocate a "for good cause" employee in
stead of a non-merit employee;and 4 selec
tion of the Public Advocate on merit. The
Governor would continue to appointCornmis
sion membersbasedon recommendationsto
him.

DPA’S GOALS

One of the five 1988 goals andobjectives of
the DefenseServices Division of DPA was
political independenceof DPA.

One of the four 1991 goals and objectivesof
the DefenseServicesDivision of DPA was
political independenceof DPA.

THE ABA

The ABA Criminal JusticeStandards,Provid

ing DefenseServices1990 setsout that the

public defenderorganizationshould havepro

fessional independencewhich is free from

political influence, [Standard5-1.3a]; at>

complishedby putting governing in a board of

trustees which does not include judges or

prosecutors, [Standard5-1.3b]; by selecting

thepublic defenderon the basis of merit who

can be removed only for goodcause[Standard

5-4.1].

The ABA Standardsfor CriminalJustice,Pro

viding DefenseServices1990,state: "Selec

tion of the chiefdefenderandstaffshould be

madeon the basis of merit.... The chief de

fendershould be appointed for a fixed term of

yearsand be subject to renewal. Neither the

chief defender nor staff should be removed

exceptupon a showing of good cause.Selec

tion of the chief defenderandstaffby judges
should be prohibited." Standard5-4.1.

The American Bar Association recognizes
that professionalindependenceis necessary
for a public defenderprogram to be able to

meet its public and ethicalduties within the

adversarycriminal justice system:

a .. Theplanandthelawyersserving under
it shouldbefreefrom political influence...

The LegislativeResearchCommission’sPro

gram Review and InvestigationsCommittee

did a programevaluationof Kentucky’s Pa

role Systemin November,1991. It observed

that the "perceptionof politics affectsconfi

dencein the nomination process,"and it re

latedthefollowing information:

The 15 memberson theCommissionon
CorrectionsandCommunity Services
areall appointedby the Governor. Four
of these membersare ex-officioand
serveby virtueof their appointmentby
the Governor to various positions
within the Corrections Cabinetor the
Parole Board. Commissionersserve
during the term of the Governorthat
appoints them.The mostfrequentcon
cern expressedabout the nominating
Commissionby former ParoleBoard
membersand applicantsfor positions
on the Board was whether or not the
Commissioncan act independentlyof
a governor.The currentcommissioners
interviewed for this study were un
aware of any communicationbetween
theGovernor’soffice andthe Commis
sion during the screeningprocess.The
Chairmanof the Commissionalsothe
Secretary of Corrections, stated that
the only communicationswith the Gov
ernor’s Office during the screening
processis to getnamesofpossiblecan
didates for the Parole Board. This oc
curs becauseapplicants often submit
resumes to the Governor’s Office.
However, former ParoleBoard mem
bers andapplicantsfor the Board felt
that governors have influencedthepro
cess by making their preferences
knownto Commissioners. -

Campaign contributions made by
membersof the ParoleBoard may also
create the perceptionthatpolitical ac
tivity is necessaryto get appointed to
the Board. At least four of the current
ParoleBoard membersor their spouses
madecampaigncontributionsto either
the 1991 Wilkinson campaign for
governor or the political actioncom
mittee, Kentuckiansfor aBetter Future.
OneParoleBoard membermadeacon
iribution a little over two monthsprior
to the expiration of this term.Mother
membermadea contribution approxi

b An effective means of securing profes
sional independencefor defenderorganiza
tions is to place responsibility for gover
nancein a boardof trustees. Assigned-coun
sd and contract-for-service components of
defender systemsshould be governed by
such a board. Provisions for size and the
mannerof selection of boards of trustees
should assuretheir independence.Boards of
trusteesshould not include prosecutors or
judges. The primary function of boards of
tnzstees is to support and protect the inde
pendenceof the defenseservicesprogram...

Standard5-1.3.

LRC’S VIEWS
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mately two weeks after his term ex
pired. Both memberswere later reap
pointed.Onenew membermadea con
tribution approximately five weeksaf
ter his appointmentto the Board. One
former ParoleBoard member,whose
term expiredJune, 1990,andhisspouse
contributedto the 1991 Jonesprimary
campaign in Fall, 1990. This Board
memberwasreplacedin March, 1991.

Some applicantswho were not ac
ceptedfor ParoleBoard positionsalso
contributed to various candidates.
Since resumesare not retainedby the
Commissionon CorrectionsandCom
munity Services,telephonenumbersor
streetaddressesof applicantswere not
obtainable.However, it appears that
threeapplicants contributed to the
Jonesand Hopkinscampaignsand pos
sibly two others contributed to the
Forgy and Baeslercampaigns.Noneof
these applicantswere appointed.
Id. at 112-113.

The ACA andothernational bodiessay
that paroleboards shouldoperateinde
pendently of political pressureor other
outside influence, and that boards
should be appointed in a manner that
protects continuity of policy andex
perience.
Id. at 116.

The Reportrelatesoptions for eliminating this
perception which include creating an inde

pendent nominating commission with politi
cal autonomy.

LEXINGTON-HERALD’S VIEWS

The Lexington Herald hasexpressededitorial
viewson thenecessityof selectionofselecting
leadersof importantefforts on the basis of
qualifications,not politics:

KEEP YOUR EYE ON MOREHEAD

University’s presidential searchis a model
so far, at least

With somuch noisecoming out of Frankfort
lately, a piece of good news has passed
un-remarked. Morehead StateUniversity is
on its way to picking a new presidentbased
on qualifications, not politics.

During the last six months,a searchcommit
tee has been sorting out nominations and
applications. The results of the searchseem
to sweep asideany skepticism about the
process.In fact, Morehead’ssearchseemsto
be a model for otherstateuniversities. Five
finalists have been selected, and all are
qualified. There is nota political ringer in the
lot.

So give theschool’s regentsandtheirsearch
committeehigh marks to this point. But also
keepyour eyeson eventswhen thefull board
meetsin Januaryto review the list of final-

MICHIGAN MASTER
BLASTS DETROIT TRIAL

COURT
A masterappointedby theMichiganSupremeCourt to examinethe operationsof thetrial

court in Detroit hasconcludedthat the Detroitsystem"is adisincentiveto dueprocess."

The master was appointed at the requestof plaintiffs who aresuingthe local court over

the fees paid to appointed counseland the quality of representationbeingprovidedto
indigent criminal defendants,Recorder’sCourt Bar Association, Crumnal Deferrse
Attorneysof Michigan,el al. v. WaneCountyCircuit Court andRecorder’sCourt and
WayneCounty, SC 86099.

Attorneysin thetrial courtare paid a flat feebasedon themaxiumsentencefor theoffense,
regardlessof the amountof time the attorney spendsworkingon the case,and regardless
of whether the caseis pledor tried.

In his March 18 report,masterTyroneGillespiesaidthat systemhascreatedaconflict of
interest betweenappointedcounselandthe poor clients they are assignedto represent,
becauseit provides a financial incentive for attorneysto encouragetheir clientsto plead
guilty andafincial disincentive for attorneysto file motionsandtry cases.Attorneyswho
‘specialize’in guilty pleas,including many who operated‘out of pocket’without offices,
secretaries,etc.,canmakeasmuchas$200/hourfor 3 or 4hoursof work, while an attorney
who spendsmany hours preparingand hying a casecan make as little as $15/hour.
Attorneys appointedto appearin the U.S. District Court for the Eastern District of
Michiganreceive$75/hour for the hours they work on eachcase.

The masteralso found that the system discouragesappropriateplea bargaining by the
prosecutorbecausehe/sheknows the defenseattorneyhas no financial incentiveto go to
trial and therefore will, in some instances,accept aplea to a higher chargeor a longer
sentence.

In his recommendation, the master suggestedthat the fixed fee schedulebasedon
maximumpossiblesentencebefoundunreasonable,andofferedseveralalternativesfor
changingthe systemof compensation.He also suggested560-70/houras a reasonable
hourly rate.He recommendedthat any study of the assignedcounselsystemencompass
the entire state, and not just Wayne County,becausethe quality of appointedrepre
sentation throughoutthe statevarieswidely. Finally, he recomnlendedthat the statepay
for the defenseof appeals stemmingfrom felonyconvictions.

The Supreme Court is expectedto decidethecasewithin the next few months.

National Legal AiI & Defender Assodation
1625 K Street,N.W.
EghthFloor
Washington,D.C. 20006
202 452-0620

This was originally published in the National Legal Aid and DefenderAssociation’s Cornerstone,
Volume 13, Number 2 andis reprinted here by permission.
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GOVERNOR’S VIEWS

This furthers the stated desire of Governor

Jones and this administrationto selectKen-

tacky leaderson the basisofqualifications,not

politics.

On February 15, 1991 GovernorJones dis
cussed a plan he had promoted for sometime

to createa council that would screencandi

datesfor openings on UniversityBoards. He

proposedthat 3 names be nominated to the

Governor to choose from. His public policy
rationalewas clear, "We must eliminate the

influence partisan politics on that process,

shifting our focusaway from rewarding cam

paigncontributorsandtoward finding the best
personfor thejob." Courier-Journal,Febru

ary 15, 199l,p.B4

The December31, 1991 Le.xingtonHerald-

Leaderreportedon ErnestoScorsone’sbill to
take politics out of University governing

boards.Scorsone’sbill would havethe gover
nor selectnamesfrom the 3 personsnomi
nated by a committeeappointed by the gover

nor. However,Governor Joneswants to take

that a step further. GovernorJoneswants the
Legislature to name the nominating commit
teemembers."Brereton wants to takethe bull
by thehorns,"saidBill Chiffin, Jones’ spokes
man. "He wants to be even more direct in

getting politics out of that process."

COMPETENT, NOT POLITICAL,
LEADERSHIP

Independenceofthe PublicAdvocateand staff

is fundamental to both the fact andappearance

of zealousrepresentationof the accused. It is

not acceptablefor the public advocateto be

chosen by judges on the basis of politics,

becausethesemethods fall to guarantee that

thedefenderprogramwill remainfree ofjudi

cial and political "supervision." Even when

judges,politicians, and defendershave the

bestmotives, the appearanceofjustice is tar

nished when thepublic advocateis selectedby

judgesor on the basisof politics.

A PublicAdvocate,like a university president,

must not be selectedon the basisof politics,

but ratheron the basis of merit and compe

tencethroughopen,impartial,competitivese

lectionproceduresthat seekapplicationfrom

all qualifiedpersons. Merit and competence

include the knowledge, skill, and dedication

necessaryto administer statewide public de

fenseefforts.

Selectionon the basisof merit for the leader

of the statewidepublic defendersystemmust

be madeon the basis of demonstratedfitness
without regard to political considerations.

Likewise, removal of the Public Advocate

mustonly be possible for good cause. Re

moval cannot be permitted for arbitraryma
sons; to do so would make unlikely the neces
sary proactive, zealousleadership.

PUBLIC CONFIDENCE

The public will have confidencein the govern

ment if there is political and professional in
dependenceof the Department of Public Ad-

vocacyinsuredby aCommissioflinSUlaxingits

work from inappropriateinfluence.

CRIMINAL JUSTICE
CONFIDENCE

Personsin thecriminal justice systemneedto

be confident in the beliefthatthe public advo
cate andthe programof representationhe ad

ministers is independentand notan extension

of the prosecution.statepolice,corrections,or

the governor.Suchrisks are dispelledby the

involvement of the independentcommission
in appointment, selectionand retentionof the
Public Advocate.

- CONCLUSION

The KRS Chapter 31 proposal incorpo
rates these recommendations arid values
in their entirety.

ists.

If the board votesto continue with theproc
ess,narrowing the field further to two or
three finalists, thenthings are going well.
But if theboard balksat thefinalists andtries
to bringsomepolitical hack to theforefront,
you’ll know that Moreheadis headedback
to the days when it was more a political
plaything than a college.And that is some
thing that neither theuniversitynor the state
can afford. Editorial, LexingtonHerald,
Sunday, December22,199l

The Kentucky Departmentof Public
Advocacy’s

20th Annual
Public Defender

Conference.

The Third Century of
American Liberty

May 31-June 2, 1992

Lake Cumberland
State Park

The largest yearly gathering of
Public DefenseAttorneys

For more information contact

Ed Monahan
Director of Training
Departmentof Public Advocacy
1264Louisville Road
Frankfort, KY 40601
502 564-8006
800 582-1671
FAX# 502 564-7890

1992 NLADA Training Calendar

NLADA is pleased to announceits 1992 scheduleof training events. Announcements including
program agendas,registrationfeesand forms, andtravel information will be mailed to programs as
they becomeavailable.

Event Date Place

Life in the Balance IV:
DefendingDeathPenaltyCases March 6-8 Nashville, TN

AppellantDefenderConference April 9-Il Nashville, TN

DefenderManagementConference May 13-16 Albuquerque, NM
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ATTORNEY FEES & CASE MAXIMUMS

Two decadesof inflation have rendered the
rates andcaps in KRS Chapter31 unrealisti

cally low.They are completely out of step with

current economicrealities.The proposedrevi

sion of the attorney feesand casemaximum
statute is as follows:

31.070 ATFORNEYFEESAND

EXPENSES; APPOINTEDCOUNSEL

Reasonableand necessaryfees andexpenses
of counsel appointed by the department shall
be paid in accordancewith the following pro

cedures and subject to the following limita

tons:

I Amount of Compensation.

a The rate for compensation of an attorney
shall be fifty dollars $50 an hour for out-of-

court time and seventy dollars $70 an hour
for in-court time;

b The maximum attorney feefor non-death
penaltycasesshall be:

i misdemeanor, involuntary commitment,
juvenile - $1,500;

ii Class A, B, C, or D felony - $3,000;

iii appealto circuit court - $1,500;

iv appealto Courtof Appeals or Supreme
Court - $3,000;

v other non-deathpenalty cases- $3,000.

c The maximum attorney fee for casesin
which death is a possible punishment or a
sentenceof deathhasbeenimposed shall be:

i trial - $20,000;

ii appeal- $10,000;

iii post-convictionproceedings- $20,000.

2Proceduresfor Compensation.

a Each fee plus expensesincurred in the
defenseshall be presentedby affidavit by the

defenseattorney to the court which shall re
view the fee and expensesrequestand shall
approve, deny, or modify the amount of com

pensation and fee listed therein. After final

approval of the fee and expensesthe court
shall certifythe amount andtransmitthe docu

ment to thePublic Advocate,who shall review

the feeandexpenserequestand shall approve,

deny,or modify therequest.No representative

of the Commonwealth, other than the Depart

ment of Public Advocacy,shall have standing
to contestthe feeor expensesin question. The

requestasapprovedor modifiedshall then be

paid.

b In determiningthe amount of the fee, the

court shall consider the time and effort re

quired, theresponsibility assumedby counsel,

the novelty and difficulty of the legal and
factual questions involved, the skill requisite

to proper representation, theextent to which

other employment wasprecluded, the feecus

tomarily charged in the locality for similar

services,the gravity of the charge, and the

experienceandability of defensecounsel.

c The court can exceed these maximum

amounts when necessaryto compensatequal

ity legal representation.

3 At the request of counselappointed by the

department, the court can authorize interim

paymentsof the feeand/or expensesincurred.

STATUTORY HOURLY RATES
AND FEE CAPS

In 1972,Chapter 31 had the following hourly
rates and the following easemaximums:

I $20 per hour for in-court work;

2 $30 per hour for out-of-courtwork;

3 $500 maximum for anycaseother than a
felony;

4 $1000maximum for a felony.

In 1978, the 2 hourly rateswere increasedto

$25 and $35. The felony maximum increased

to $1250.

There have beenno increasesin the hourly

ratesor the casemaximumssince1978.

ACCOUNTING FOR INFLATION

ThestateOffice of FinancialManagementand

Economic Analysis of the Finance andAd

ministration Cabinet calculatedthe inflation

increasesbetween1972 and 1990 to be 213%,

- andit calculatedthe valuesof the 1972 statu

tory ratesin 1990dollarsdueto this inflation:

1972 1990

$20 $62.50

$ 30 S 93.90

$500 $1,565.00

$1000 $3,130.00

The rates as proposedin KRS 31.070 are

responsibleproposalsandvery reasonable,as
they areall lessthan the 1990 inflation maxi

mum rates. In effect, the new rates andmaxi

mums arenothingmorethan the current value

ofthe 1972 rates,taking into accountinflation,
or, to be more accurate,slightly less than

today’s value of the 1972 rates.

CAPITAL CASE COSTS

How much new funding would theincreases

for capital casemaximums require? The best

DPA estimateis that $280,000in new money

would be neededeachyear. Thatestimateis

basedon aprojectionof about four 4 trials,

two2 petitionsfor post-convictionrelief and
two 2 appealseachyearwith two 2 attor

neys percase.
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ATTORNEYS APPOINTEDBY
DPA

This amendedstatutory languagepermits pay

ments from DPA fundsonly to attorneys "ap

pointed by thedepartment."Under this statute,

if an attorney is representingaclient probono

or if an attorney is representing a client for a

fee andthe client is no longer able to pay the

fee, and the attorney desires to continue to
representthe client as an attorney under KRS

Chapter31 in orderto receiveappointedat
torney fees,that determinationis made by

DPA, not the court andnot the attorney.

While thecourt doesnot have the authority to
appoint counsel and thereby obligate DPA
funds, the court does have the authority to

refer the matterto DPA andrequestthat DPA
appoint theattorney.

Thisprocedureis necessaryto insuretheinde
pendenceof the DPA programand its finan
cial stability. If attorneys or the courts could

representindigents at. will or courts could
appoint attorneys to represent indigents, the
fixed budget of DPA for counselfees would
be at risk. In fact, the judiciary, itself, recog

nizes that if it were in the businessof setting
feesfor appointedcounselwho were not a part
of an organized,controlledpublic defender
program, this would create "budgetary prob
lems." Jonesv. Commonwealth,457 S.W.2d
627,632Ky. 1970.

PERIODIC PAYMENTS

In fairnessto attorneysappointedby DPA and
to insure competentrepresentationof thecli
ent, therewill be timeswhen an attorney de
servesan interim payment for feeor expenses.
The statute provides for that with court ap
proval. TheAmericanBar AssociationGuide
linesfor theAppointment andPerformanceof
Counsel in death penalty cases Guideline
10.1cCompensationstates"Periodic billing
and payment during the courseof counsel’s
representationshould be provided for the
representationplan" 1989.

The Commentary to that ABA Guideline ex
plains:

Periodic billing and payment - for
example, monthly - should be avail
able to avoid hardship to solepractitio

ners,small firms and any other appoin
ted counsel. As the commentaryto
Guideline 1.1 and the Guidelines in
section 11 make clear, extensiveprep
aration and long hours characterize
capital representation.Office over
head, the need for reimbursement for
expensesincurred,and for compensa
tion for timealreadyworkeddonot stop
during a capital case. Financial hard
ship imposedby a long delay before
payment for time worked andexpenses
incurred may impact adversely upon
counsel’sability to provide quality rep
resentation.

FEE FACTORS

In subsection2b thestatute detailsfactors

to be considered by a court in reviewing and

approving the requestedfee of an attorney

appointed by the Department. These factors

arenearlyidenticalto thoselisted in the ABA
Standardsfor Criminal Justice, The Defense

Function, Standard 4-3.3 Fees 1991 as ap

propriate for setting an attorneyfee.

FEE STANDARD

In subsection2c, the proposed statute
setsthe standard for counselcompensa

tion: an amount which is necessary to

insure quality legal representation.This is
the compensation standard recom
mendedby the ABA Standardsfor Crimi

nal Justice, Providing Defense Services,
Standard 5-2.4 Compensation and ex

penses1990.

Integrity

Onemustbetrueto thethings by which
onelives. The safe course is to avoid
situationswhich are disagreeableand
dangerous.Suchacoursemightgetone
by the issue of the moment,but it has
bitter andevil consequences.

In thelongdays andyearswhichstretch
beyondthat moment of decision, one
mustlive with one’s self; andthe con
sequencesof living with a decision
which oneknowshassprung from ti
midity andcowardicego to therootsof
oneslife.

It is not merelya qttestionof peaceof
mind, although it is vital; it is a matter
of integrity of character.

Dean Acheson, Secretaryof State,
1950

LegislativeInformation

SenateJudiciary Committee
Kelsey Friend D, Chair

Charles W. Berger D, Vice Chair

David K Kerem D
Joseph U. Meyer D
Michael Moloney D

Walter A. Baker R
Tin PhilpotR
David L. WilliarnsR

HouseJudiciaryCommittee
Louis JohnsonD, Chair

Charles GenedenD, Vice Chair
Thomas RobertKerr D, Vice Chair

Bob Heleringer R, Vice Chair

JoeBorrows D
Mike Bowling D
Herbie Deskins, Jr. D
Richard H. Lewis D
Mike Ward D

Lawson Walker 11R

Jon AchersonR
Jo ElizabethBryantR
Lindy CasebierR
StephenNunnR
RaymondOverstreetR

Toll-freetelephonenumbers are availablefor citizens interestedin thework of the RegularSession
of the 1992 General Assembly.

A messageline-I -800-372-7181-maybe usedto leave a messagefor individual legislators.

A meeting information line-l-S00-633-9650_maybe used to obtain infomiation about meeting
andagendas. -

A meeting information line in Franklin County-564-5034--maybe used to obtain information
about meetingandagendas.

A bill statusinformation line-I-800-382-245__maybe used to check the statusof a particular
bill.
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Fundsforresourcesareconstitutionallyneces

sary for the effectiverepresentationof many

indigent defendants,especiallyin theface of

seriousor complexcharges.

The defenseis entitled to defenseexperts to

act asconsultants;to helppresentevidenceof

a defenseor mitigationof punishment; to con

tradict stateevidence;and to assistin cross-

examiningstateexperts.Whenatranscriptis

required for the effectiveassistanceof coun

sel, the defense is entitled to the funds to

obtain it. Similarly, the defenseis entitled to

moneytop witnessesnecessaryfor an

evidentiaryhearing,or a trial.

Currently, fiscal courts am responsiblefor

funds for resources for indigents in criminal

cases.Few fiscal courtshonor this obligation.

The major proposedchangesin KRS Chapter

31 are necessaryto bring the statutes into
conformity with constitutionaldevelopments,

and to insure fair determinationsas well as

judicial economy.

The United StatesSupreme Court in Ake v.

Oldahoma,470 U.S. 68 1985, recognized

the necessityfor expartedefenserequestsfor

funds. This procedureinsures indigents are

not required to provide discovery before a

non-indigent defendantwould haveto provide

such information.

The Kentucky SupremeCourt haslong recog

nized that indigent criminal defendantsare

entitled to funds for experts. SeeYoung v.

Commonwealth,585 S.W.2d 378 1979.

FUNDS FOR PROSECUTORS

Currently, Kentucky statutespermit prosecu

tors to obtainmoney to bring statewitnesses

to testify at a proceedingbut do not provide

like funding for defensewitnesses.KRS 421-

.015and421 .230-.270.Money is readily pro
vided prosecutorsunder this statute.Prosecu

tors also receivefunds from the legislaturefor

expertsneededwhen they prosecutecriminal
defendants.

STATE FACILITIES

Statefacilities that are apartof the Kentucky

State Policeor areregularly utilized by prose

cutors do not have the capability to provide

defenseassistance,planning or consultation,

either becausetheir resourcesarc inadequate

to provide this help or becausesuch a role

conflictswith theirresponsibilities.

PROCEEDINGS APPLICABLE TO

The statute is written so that funds for re

sourcesmustbe providedwhen the appropri

ate showing is made in any proceedingin

which a defendant’s life or liberty is at stake.

Therefore,funds canbe obtained when appro

priate for pretrial proceedings, trial, appeal,

post-convictionproceedings,and other pro

ceedingswhere DPA has responsibility for

representing indigents.

FISCAL COURTS

County fiscal courtsshould not be requiredto

pay the funds for defenseresourcessincethe

criminal justice systemis now a state-funded

system. The state should bear financial re

sponsibility for this service, as it currently

does for prosecution funds for experts, wit

nesses,andtranscripts.

COSTS

What will this costthe state?In FY 89 the

120 fiscal courts spent$54,609on funds

for expertwitnesses.In FY90, theamount

was $59,886.

FUNDSFOR RESOURCES MATERIALS AVAILABLE

DPA MOTION FILE
INSTRUCTIONS MANUAL

The Departmentof Public Advocacy
has collected many motions and in
structionsfiled in actual criminalcases
in Kentucky, andhascompiled an in-
dcx of categoriesof the, variousmo
tionsand instructions. Instmctions are
categorizedby offense and statute
number.Many motionsincludememo
randumof law.

CAPiTAL CASES

The motionfile containsmanymotions
which are applicabeto capitalcases,
and that includesmany motionsfiled in
capitalcaseson non-capitalissues.

In addition to containingtenderedcapi
tal instructions, the DPA Instructions
Manual containsinstructions actually
given in many Kentucky capitalcases
for both the guiltlinnocenceandpen
alty phases.

COPIES AVAILABLE

A copy of the index of availablein
structionsandthecategoriesand listing
of motions is free to any public de
fender or criminal defenselawyer in
Kentucky.

Copiesof any of the actual instructions
are free to public defendersin Ken
tucky, whether full-time, part-time,
contractor conflict. Each DPA field
office hasan entire set of the instruc
tions.

Criminal defenseadvocatescanobtain
copiesof anyof the motionsfor thecost
of copyingandpostage.

HOW TO OBTAIN COPIES

If you are interestedin receiving an
index of the catagories,a listing of the
availablemotionsor instructions,cop
ies of particular motions, instructions,
contact

BARBARA SUTHERLAND
DPA Librarian
1264Louisville Road
Frankfort,KY 40601
502 564-8006,ext.l 19

February 1992/theAdvocate13



CLINICAL NEUROPSYCHOLOGY

Clinical neuropsychology is a subspecialty
within psychology which is concernedwith

the relationshipbetweenbrain statesandbe
havior, cognitive abilities or emotional life.

Thesethreecategoriesof functionwill be re

ferredto hereafteraspsychologicalfunction.
It is a disciplinethatlies at aninterfaceinvolv

ing the medical specialtiesof psychiatry and

neurology on the one hand,and clinical psy
chologyon theother. From the forensicpoint
of view, clinical neuropsychologyhas been
found to be relevantin bothcivil andcriminal
contexts.In the paragraphs to follow, the as
sumptions andmethodsusedby clinical neu
ropsychologistswill bedescribedas will their
training. The potential usefulness of neu
ropsychological opinion in forensic contexts
also will be explored.

Assumptions:

The fundamentalassumption which underlies
thepracticeofclinical neuropsychologyis that
there is a systematicrelationship between
changes in brain function and alterationsin
psychologicalfunction. It is furtherassumed
that changesin particularparts ofthe brainare
systematicallyrelated to particular typesof
alterationsin psychological function. Finally,
it is assumedthat controlledmethodsofobser
vation,"tests,"will revealthesealterationsin
psychologicalfunction.

Theseassumptionsgrow out of a long history
ofresearch,clinicalobservation andtreatment
ofpersonswith diseasesofthe brain. They are
termed, "assumptions,"ratherthan "facts,"
becausethey representageneralway of look
ing at andthinking aboutbrain and behavior,
one with which most expertswould agree.
These sameexperts, however, often disagree
concerningmorespecificformulations about,
for example, particular brain structuresand
particularcategoriesof behavior. Further
more, these assumptions are hierarchicalin
nature,and the universality of consensus

among expertsdecreasesas the assumptions
growmorespecific.That is, one would be hard

pressedto find an expert or layman, for that
matterwho does not agree that changesin

brain function lead to changesin behavior.

Opinion about the utility of particulartestsas

indicatorsof such change, on the other hand,

is morecontroversial.

Methods:

The intellectualmethodsuf clinical ncuropsy

chologists are similar in many respects to
thosephysiciansor clinical psychologists.The
basicparadigmis onethat beginswith presen
tationof aproblem or questionabout apatient,

observationof the patient using a variety of
tools, inferential reasoning to underlying
causesfor the patient’sproblem and recom
mendation for or execution of remedial inter
vention. What differentiates the various types
of practitionersare thus not their intellectual
methods.Rather, they arc distinguished, first,
by thetypesof patient questionsthey are gen
erally askedto address,second,by the meth
odsof observationthey employand third, by
thenatureof the interventionsthey are quali

to recommend and/or perform.

Questions:

For clinical neuropsychologiststhe question
posedgenerally takes the form of, "Is the
behaviorandmental functioning ofthepatient

different in significant waysfrom that of other

comparable individuals, and, if so, do those

differencesreflect brain dysfunction?" In the

medicolegalcontext,the specificsof theques

tion posedto the neuropsychologistwill vary
depending on the natureof the case.For ex

ample, a fairly common civil matter is the

determination of damagesfollowing headin
jury in a motor vehicle accident. Depending

upon the condition of thepatient, the question
may be one of specifying the magnitude of

disability or degreeofoccupational limitation

in caseswherethepresenceof somefunctional

loss consequent to the injury is agreedto by

both parties.In other cases,the plaintiff may

claim functional loss of a subtle nature, the

presenceof which defensecontests. In both

these types of cases,the clinical neuropsy

chologistwill be asked top an evalua

tion, andrenderan opinion as to the patient’s

behavioralcapacities.In the second,however,

an additional inferenceto neurologicalstatus

may be required.

In criminal matters, the questionposedwill

usually concern competency to stand trial

and/ordiminishedcapacityasadefense.As in

the civil circumstance,the neuropsychologist

will be asked to describethe patient’s func

tional status. Inference to underlying neu
rological mechanismsmay or may not be per

tinent, dependingon the case.

Observation Methods:

The clinical neuropsychologicalevaluation

consists of severalelements including inter
view of thepatient andothers, review of psy
chological and other records,administration
of tests andgeneration of a report which in
cludesinterpretation ofall thesedata.Thetests

usedby neuropsychologistsfall into threegen

eral categories,conventional tests of intelli
genceand other abilities, testsof personality

and neuropsychologicaltests. The first two
categorieswill be familiar as they are widely

used to asseshuman function for a varietyof
purposes such as school placement, job
screening,careercounsellingandpsychiatric

evaluation. Ofparticularmnterestinthe present

context, however, are neuropsychological
tests.

These are behavioral measureswhich arede
signed andvalidated for the specificpurpose

of identifying persons with brain dysfunction
and describingthe natureof their deficits. A
long historyofresearchhasdemonstratedthat
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somealterationsin psychological function are
more frequently seenin patients with brain

dysfunction that are others. It is measuresof

thesepsychologicalfunctionsthat make up the

neuropsychological tests.

Thereare a variety of approachespursued by
different clinical neuropsychologists which

reflect differences in training and theoretical
orientation. The general parameters of the
evaluation,however, are widely agreed upon

by experts. The evaluation must include a
broad objective survey of functions including

motor skills, perceptual abilities, cognitive
abilities andemotional variables. The particu
lar testschosenwill vary, interpretation must
take into account the social andcultural his
tory and presentcircumstancesof the patient.
Useof normative comparisons, for example,

must be pursuedwith appropriateconsidera
tion given to differences between the patient

being testedandthe normgroup.

Interventions:

Clinical neuropsychologists may provide

and/orrecommendavariety of psychological,
educational and/or rehabilitation interven

tions to treat the deficits identified in the
evaluation. In the medicolegal context, this
might involve projectionsof costs for long
term treatment in civil matters, or recommen
dations for appropriatetreatmentanddisposi
tion for criminal defendants.

Training:

Clinical neuropsychologists are doctorally
trained PhD or PsyD, licensed providers of
psychologicalservices.Most frequently, they
have completedan internshipin clinical psy
chologyat a site approvedby the American
PsychologicalAssociationand will have had
additional post-doctoraltraining specifically
in neuropsychology.Diplomate Status in Neu
ropsychology grantedby the AmericanBoard
of Professional Psychology is somewhat
analogousto Board Certification in the medi
cal specialtiesand is a widely acknowledged
criterion of the highest standardof compe
tency. Licensedclinical psychologists,lack

ing specific training in neuropsychology,
would not generallybe stipulatedasexpertsin
this field, however thereis no generally agreed
upon standardat this time.

Forensic Applications:

In the foregoing paragraphs, several refer

enceshave beenmadeto forensic applications

of neuropsychology.Civil matters moreoften

than criminal arethe context of interface be

tween neuropsychologists and the legal sys

tem. Such issues as competency to handle

one’s affairs in the faceof dementingillness,

disa,ilitydeterminationfor purposesof work

men’s compensation and determination of

damagesin personalinjury are the major areas

of activity.

As regards the criminal justice system, neu

ropsychologistsmay be called upon to render

an opinion as to the mental status of a defen
dant with regard to his competencyto stand

trial. Cognitive deficits identified in the neuro

psychologicalexamination may render the de
fendantincapable of understanding the pro
ceedings or of cooperating in his defense.
Competencyevaluationwill involve primarily

an assessmentof cognitive ability andemo

tional state.In most cases,such an evaluation

couldbe performedeitherby a licensedclini

cal psychologistor a neuropsychologist.Pre

ference for the latter might occur in cases

wherethe defendant is thought to have a his

tory of neurologicdisease,sincethe neuropsy
chologistWill generally have greaterexperi
encein the evaluation of such patients.

A defensebasedupon diminished capacityis
the secondcircumstancein which neuropsy
chological evaluation might be appropriate in

a criminal matter.As in questions of compe
tency, basedupon deficitsdemonstratedin the
neuropsychologicalexamination,the defense

might contend that the defendant,at the time

of commission, was unable to appreciatethe
wrongfulness of the act or was unable to con
form to the requirementsofthe law. Here, the
natureofthe allegedincapacity will determine
whether evaluation by a clinical psychologist
or a neuropsychologist would be moreperti
nent. As with the competencyquestion, if
thereis thought to be a neurological basis for
theincapacity, neuropsychologicalevaluation
is to be preferred. If, on the other hand,psy
chiatric illness is being alleged, clinical psy
chologicalevaluationwould be more appro
priate.

In dealing with questions of competency or

capacity,someneuropsychologistswill prefer

that an initial evaluationby aphysician,usu

ally a psychiatrist, be performedbefore the

neuropsychologistis consulted.If thequestion

of the presenceof a medical illness hasnot
beenresolved,medicalevaluationis essential.
In caseswherethe client’s medical statusis
alreadywell established,physician consult

ation may be unnecessary.In evaluation,the

formulation of the competencyor capacity

issue is handled with the physician as the

organizerof the data. The situation is seenas

analogousto aconventional medical evalua

tion in whichthe psychologistor otherprofes

sionalplays a consultingrole. They thuspro

vide dataupon which they may be asked to

amplify in deposition or at trial as needed,

whilethe physician actsas the final common

pathway.

JAMES C. NORTON, PH.D.
VeteransAdministration
University of Ky. Collegeof Medicine

202 HealthSciencesLearningCenter

Lexington,Kentucky 40536-0232

606 233-8018

Dr. Norton is a staffpsychologistat the
VeteransAd,ninistrafionMedical Center.
He is a Diplomatein Clinical Neuropsy
chologyfor the AmericanBoardofProfes
sionalPsychology.
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WHAT EVERY STATE DEFENSE ATTORNEY MUST

KNOW ABOUT THE FEDERAL GUIDELINES

Can It Really Get Any Worse?

L INTRODUCTION

The FederalSentencingGuidelines are impor

tantto the statecriminalpractitioner. It would

be malpracticefor a defender to work out a

plea to a drug offensewithout advising hisor

her client that a second offenseimposes a

greatermandatorysentence. That samecon
cept appliesto the advicethat should be given

to a statedefendantbefore a plea so that an
informed decisioncan be madeasto all of the

consequencesand ramificationsof that plea.

A slight changeof a statesentencefrom sixty

60 to fifty-nine 59 days may save your
client much more than that one 1 day if a

federalchargeis everfiled in the future. Many
clients do not know that they are on a non-re

porting probation for a traffic offenseat the

time a federal offense is committed. That
probation then costsdearly on the new federal
sentence.

Gone are the days of what we in Ohio affec
tionatelyreferred to as a Kentucky Demurrer
i.e. - getout of townandpay thecostswith one
year’s non-reportingprobation. As you read

on, you’ll seeseveralreasonswhy this typeof
sentencecan comeback to hauntyour client.

H. THE PURPOSES OF THE GUIDE
LINES: JUSTICE, HONESTY, UNI.
FORMITY

The UnitedStatesSentencingCornrnis
sion states that in drafting the guide
lines its principal purposeis to establish
sentencingpolicies and practicesfor
the federalcriminaljustice systemthat
will assurethe endsof justice by prom
ulgating detailed guidelines prescrib
lug theappropriatesentencefor offend
ers convicted of federal crimes. U.S.
Sentencing Commission Guidelines
Manualatl.l. Thebouomlineisthat
a seriesof calculations are madeby a
probationofficer andgiven to the sen
tencing judge setting out a range of
approvedsentencesfor each crime of
conviction or for therelevant conduct

of the offender. The judge merely se
lects where, within therange, the sen
tenceshould be.

The Commission further stalesthat the Guide

linesare to establishhonesty in sentencingby

eliminating the uncertainty of the parole sys

tem, so that an offender serves the sentence

that he receives. Guidelines Manual at 1.2.

Secondly,Congresswanted uniformity in sen

tencing by narrowing the wide disparity in

sentencesimposed for similar criminal of

fenses committed by similar offenders. id.

The criminalrecordof a defendant is what the
Court must use to determinesimilar offenses.

This article will concentrate on Chapter Four

of the GuidelinesCriminal History andCrimi
nal Livelihood. It is that chapter which has

consequencesfor the client basedon his or her

pastrecord.

ilL HOW THE GUIDELINES ARE

CALCULATED

To begin calculating a federal sentence,one
must look at the United StatesCode section

for the offenseof conviction andthen find the
corresponding guideline sectionin the Guide

lines Sentencing Index Appendix A. The
relevant guidelineswill provide the BaseOf
fense Level from which an adjustedoffense
level is calculated. Then, certaincrimechar
acteristicsi.e.amountofdrugs andlor money,
or risk of harm to the victim from the crime
are added to that base. That base level is then
further adjusted either up or down depending
on a list of adjustmentssuch as victim adjust
ments, role in the offense and obstruction.
The final number is the OffenseLevel.

If multiple offensesare committedthere is a
multiple countcalculation that gives you the
total offenselevel. A grid is provided which

lists the offenselevel vertically and corre
sponds to a range of sentencesin months.

Horizontally, thecriminal history is calculated

in points andsix 6 columns are providedfor

thefinal calculation.seesentencingtablepage

17

IV. CALCULATING CRIMLNAL
HISTORY

A defendant’s criminal history is basedon the

length of sentencereceivedon hispastrecord,

and/orwhetherthedefendantis currently on

probation. The calculation is as follows:

A. Criminal History Category

The total points from items a throughe

listed below determine the criminal history

categoryin the Sentencing Table in Chapter

Five, PartA of the Guidelines.

a Add 3 points for each prior sentenceof

imprisonment exceeding one year and one

month.

b Add 2 points for eachprior sentenceof
imprisonmentof at least sixty days not

counted in a.

c Add I point for eachprior sentencenot

included in a or b, up to a total of 4 points
for this item.

d Add 2 points if the defendant committed

the instantoffensewhile under any criminal
justicesentence,including probation, parole,

supervisedrelease,imprisonment, work re

lease,or escapestatus.

e Add 2 points if the defendantcommitted

the instant offenseless then two yearsafter

releasefrom imprisonment on a sentence
countedundera or b or while in imprison

ment or escapestatuson sucha sentence.If 2

points axeadded for itemd, add only 1 point

for this item. Guidelines 4A1 .1.

Look at the record sheet of a typical client,

calculatehis points and just gaze acrossthe
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4-10
6-12
9-15

6-12
9-15
12-18

4-10

6-12
8-14

8-14

10-16
12-18

15-21
18-24
21-27

12-18 15-21

15-21 18-24
18-24 21-27

21-27 24-30
24-30 27-33
27-33 30-37

30-37 33-41
33-41 37-46
37-46 41-51

offenselevel chartto seein months what that

recorddoesto his federalsentence.

As an example, assumethat your client is
convicted n federalcourt of possessionof a
kilogram of cocaine. After checking the

Guidelines’ Dreg QuantityTable, which as
signs Base OffenseLevels to specific drug
quantities,you find thatthe baseoffenselevel

is 26. Yourclient’s criminalrecordis not bad.
While he hasno prior drug offenses,he does

have two convictions for driving under the
influence. On the first offense,three years
ago, he was sentencedto a three-daydrug

interventionprogram.

For the secondoffense, six months ago, he
receiveda typical sentenceof one hundred
eighty 180 days in the county jail, with one
hundredseventy 170 days suspended,court
costs,andone year’sprobation.

In checkingthe criminal history scorewe as
sign two 2 points for the prior offenses
4A1.1 c. However, sincethe current drug
offensewas committed while on probation,
your client receivestwo 2 additional points
4Al.ld. His total point score is now four
4. Thisplaceshim in Criminal History Cate
gory III.

The guidelinesentencerangeis seventy-eight
78 to ninety-seven 97 months. If your
client werenot on probation but hadthe same
record, his sentencewould have beenseventy
70 to eighty-seven87 months.

Anotherexamplewould be a clientwho was
convicted in statecourt for burglary in 1987.

He receivedafive-yearsentence.Becauseof
his good behavior andobvious rehabilitation,

he served three3 yearsandwas on two 2
years parole. Heis now convicted of altering
motor vehicle identification numbers on a
1990 Cadillac. The Base OffenseLevel is 8,
but becausethe auto hadavalue of more than

$10,000,but less than$20,000,we add 3 ad

ditional points for a total Offense Level of 11.

If your client had no record he would be

looking at a range of 8 to 14 months. Unfor
tunately, this is not the case. We must now

determine thecriminal history level.

First, add 3 points for a pnorsentenceof more
than one1 yearandone1 month; 2 points

27-33 33-41

30-37 37-46
33-41 41-51

41-51
46-57
51-63

SENTENCING TABLE [in monthsof imprisonment]
Criminal History Category Crim’mal History Points

Offense I II III IV v VI
Level 0-I 2or3 4,5,6 7,8,9 10,11,12 13 ormore

2
3

4
5
6

7
8
9

10
11
12

13
14
15

16

17
18

19
20
21

22
23
24

25
26
27

28
29
30

31
32
33

34
35
36

37
38
39

40
41
42

43

46-57
51-63

57-71

63-78

70-87
77-96

0-6 0-6 0-6 0-6 0-6 0-6
0-6 0-6 0-6 0-6 0-6 1-7
0-6 0-6 0-6 0-6 2-8 3-9

0-6 0-6 0-6 2-8
0-6 0-6 1-7 4-10

0-6 1-7 2-8 6-12

1-7 2-8

2-8 4-10
4-10 6.12

6-12 8-14 10-16
8-14 10-16 12-18
10-16 12-18 15-21

12-18 15-21 18-24 24-30
15-21 18-24 21-27 27-33

18-24 21-27 24-30 30-37

21-27 24-30

24-30 27-33
27-33 30-37

30-37 33-41 37-46 46-57 57-71
33-41 37.46 41-51 51-63 63-78
37-46 41-51 46-57 57-71 70-87

41-51 46-57 51-63 63-78 77-96 84-105
46-57 51-63 57-71 70-87 84-105 92-115
51-63 57-71 63-78 77-96 92-115 100-1 25

57-71 63-78 70-87 84-105 100-125 110-137
63-78 70-87 78-97 92-115 110-137 120-150
70-87 78-97 87-108 100-125 120-150 130-162

78-97 87-108 97-121 110-137 130-162 140-175
87-108 97.121 108-135 121-151 140-175 151-188
97-121 108-135 121-151 135-168 151-188 168-210

108-135 121.151 135-168 151-188 168-210 188-235
121-151 135-168 151-188 168-210 188-235 210-262
135-168 151-188 168-210 188-235 210-262 235-293

151-188 168-210 188-235 210-262 235-293 262-327
168-210 188-235 210-262 235-293 262.327 292-365
188-235 21 0-262 235-293 262-327 292-365 324-405

21 0-262 235-293 262-327 292-365 324-405 360-life
235-293 262-327 292-365 324-405 360-life 360-life
262-327 292-365 324-405 360-life 360-life 360-life

292-365 324-405 360-life 380-life 360-life 360-life
324-405 360-life 360-life 360-life 360-life 360-life
360.life 360-life 360-life 360-life 360-life 360-life

life life life life life life
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for being on parole; I point for the instant

offense being committed less than two 2

yearsafter thereleasefrom prison.

Our total Criminal History Level is 6, all for

the singleburglary. With our OffenseLevel

of 11, ourclient mustbesentencedto a range

from 12 months to 18 months.

B. SentencesCounted And Excluded

Sentencesfor all felony offensesarecounted.

Sentencesfor misdemeanorandpettyoffenses

are counted,exceptas follows:

1. Sentencesfor the following prior offenses

and offensessimilar to them, by whatever

namethey are known, arecounted only if A

thesentencewasatermof probationof at least

one yearor a termof imprisonment of at least

thirty days,or B the prior offensewassimilar

to an instantoffense:

Grade of

Violation

Grade C 3-9

II

4-10

Ill

5-11

I. Non-support
m. Prostitution
n. Resisting arrest
o. Trespassing.

2. Certainprior sentencesare excludedby the

Guidelines for purposesof calculatingcrimi

nal history; but most non-petty offenses are

not. Sentencesfor the following prior of

fensesand offensessimilar to them, by what

ever namethey are known, are nevercounted:

a. Hitchhiking
b. Juvenile statusoffensesand truancy
c.Loitering
d. Minor traffic infractionse.g., speeding
e.Public intoxication
1. Vagrancy.
Guidelines 4Al .2c-d.

Statejudges loveto placepeopleon probation,

evenif it is non-reporting. It makesthem look

good. It will make you look good and make

your client feel good if you get the shortest

periodof probationpossible. As in the exam

ple describedabove,probation will cost your

client a longer term of federalsentenceif he is

on probation at the time of his new federal

criminal conduct, or if the prior offense is

petty but probation is one year or more.

As if all of this were notbad enough, the

federal sentencegets worse if your client is

classified as either aFederalCareerOffender,

Criminal Livelihood Offender, or an Armed

CareerCriminal. A CareerOffender is at least

IV

6-12

V

7-13

VI

8-14

eighteen18 years old at the time of the

commission of a felony drug or controlled

substanceoffenseandhas at leasttwo2 prior

convictions of felonydrugorviolent offenses.

If those requisitesare met, then the criminal

history categoryin everycaseis categoryVL
Guidelines4B1.I. If a defendantcommitted

an offenseas part of a pattern of criminal

cOnduct engagedin as a criminal livelihood,

the Guidelinesimpose a minimum offense

levelof 13, unlessthe defendant is entitled to

a two-point reductionin offenselevel for Ac

ceptance of Responsibility. Guidelines

4B1.3. Armed CareerCriminal is a special

categoryof enhancedsentencefor firearms

wherethe offenderhasat leastthree3 prior

convictions of violence or serious drug of

fenses. Guidelines 4B1.4.

V. SUPERVISED RELEASE

Another provision of the sentencing guide

lines that the statecriminal practitionermust

be aware of is supervisedrelease. Whenever

a federal offender is sentenced to imprison

ment of more than one year, the court shall

order a term of supervisedreleaseto follow

imprisonment. Guidelines 5D1.1.

The term of supervisedreleaseshall be at least

one year for a Class E felony or Class A

misdemeanorand up to five years for a Class

A or B felony. Guidelines 5D1.2. A provi

sion of SupervisedReleaseis that the court

shall imposeacondition thatthe defendantnot

commitanotherfederal, stateor local crime,

18 USC 3583d,andnot possessillegal con-

ti-oiled substances,18 USC3563a3.

The Guidelines establish a classification of

violations by GradesA through C and then

provides for a term of imprisonment for the

revocationof supervisedrelease. Guidelines

7BL4. seerevocation table

VI. WHEN IN DOUBT, ASK

When the statepractitionerhas reasonto be

lieve that his or her client may face future

federalchargesor is currently on sonictypeof

federalsupervision,it makesgood senseto

checkinto any federal ramifications. The best

placeto seekthatadviceis your nearestfederal

defender’soffice. I have alwaysfound federal

a. Carelessor recklessdriving
b. Contemptof court
c. Disorderly conductordisturbingthepeace
d. Driving without a license or with a re
voked or suspendedlicense
e. Falseinformationto a police officer
f. Fish andgameviolations
g. Gambling
h. Hinderingor failure to obey a police offi
cer
i. insufficient funds check
j. Leaving the sceneof an accident
k. Local ordinance violations excluding lo
cal ordinanceviolations that are also crimi
nal offensesunderstatelaw

Criminal History Category*

RevocationTable
inmonths of Imprisonment

Grade B 4-10 6-12 8-14 12-18 18-24 21-27

Grade A 12181 15-21 18-24 24-30 30-37 33-41

24.302 27-33 30-37 37-46 46-57 51-63

* The criminalhistory categoryis the categoryapplicable at the time the defendant originally was

sentencedto a term of supervision.

‘Exceptasprovided in subdivion 2 below.

2Wherethe defendant was on probationor supervisedreleaseasa resultof a sentencefor a Class
A felony.
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defendersreadyandable to give of their time

andtalents. If no federal defenderis available,
LE1TERTO ThE EDITOR

a federalprobationofficer is a secondchoice.

The only dumb questionsis the one you don’t

ask. September24, 1991

RE N.F. No. 102814VII. CONCLUSION

Suicide or Death Penalty?
Every client I have ever had has alwaystold
methe samething: I’ve learnedmy lesson. I Dear Editor:

will neverbein trouble again. Unfortunately,
this isnot always true. By keeping the Federal
SentencingGuidelines in mind when molding I just lost a client, to suicide in prison: a man I first interviewedDecember3, 1990,and
a state sentence,thedefenseattorneymay not classified as a "case" to determinewhetherit met ourpriorities.As a DPA attorneyfor

Post-ConvictionRelief, I am horrified by my inability to haveactedin the interestof thisstop recidivism, but he can temper its conse humanbeing, insteadof classifyinghis "issues" - until I closedthe caseafter he had
quences. beentransferredto a moresecure"facility" for an institutionaloffense.I did not even

learnof his hanginghimself in his cell until today,althoughit occurred two weeksago.
MARTIN S. PINALES It mustnot have been relevant to his "issues"or his "case".
SIRKIN, PINALES, MEZIBOV &

In 1971,1lost a fifteen yearold boyfives hoursafterhe arrivedatan unauthorizedholdingSCHWARTZ facility for children. He hanged himself, also. Then, as now, I questiona systemwe are
920Fourth & RaceTower swornto improve,andmy lack of capacityto preventtragedyat its hands.
105 WestFourthStreet

I respondedto the"Paducah"deathpenaltysurvey,andemphasizenow, that anysentenceCincinnati,Ohio 45202 with deprivation of parolealmost the only "priorities" I have time for, exceptdetainers
513721-4876 with immediateserve-outor parole datesand transfereeswith immediatecourt dates

pending,is potentiallydeath. In absurdly long sentences,we have allowedourselvesto
E4ucation:Ur.iversity of Cincinnati B.BA., adopt an illogical distinction between "deathpenalties"and"penaltieswhichresult in

death" - the slow, grinding death of the spirit and the mind, or the quickeranswerof1964;SalrnonP. ChaseCollegeofLaw J.D., suicide.Obviou.slyfor No. 102814,his 15-yearsentenceenhancedby a first degreePFO
1968. Member: Cincinnati Ohio State and is in the samecategory.Becausethe"issue"wasnotour "priority," we waiteduntil too
American Bar Associations;NationalAsso- late. Some of our prison clients have had trials and somehave had appeals, and

Post-Conviction Relief is seenby muchof the public as a "gift".ciation of Criminal DefenseLawyersMem
ber, Board of Directors 1978-1985;Ohio But the despair, the isolation andalienation,and now death,cry out for more thanthis.
AssociationofCriminalDefenseLawyers-Di- We need lawyers who arc not moved from Post-Convictionto try misdemeanorcases.

rector, 1988, 1989, 1990, 1991; CfrLCiTLFWI
We need trained intakeclerks,investigatorsandparaprofessionalssufficient in number
anddevotionto meet the needsof the 5,000 menandwomenwho will be in prison in

Associationof Criminal DefenseLawyers- 1992. 1 havebeen trainedin the technicalaspectsof handlingcaseloads,monitoring and
President Elect, 1992; Practitioner’s Advi- computerizedtracking. I have been"trained" to treat my clients aspeople,not cases.
sory Group of the United StatesSentencing

However,none of this training has preparedme to work without the technicaldevices
Commission,1991. Director of the "Strike used for substantivereasons.None educatedme to acceptan answerthat we "make do"
Force" oftheLawyersAssiszanceCommittee; with one lawyer for 1,000men,oneparalegalfor all non-litigation cases,or 25% of the
AdvisoryGroup for the SouthernDistrict of lime of an over-extendedinvestigator for PFO challenges,lawyerineffectivenessand fact

researchall over the Commonwealth.
Ohio; United States District Court for the
Civil JusticeReformAc:. I, as a lawyer working in the Post-Conviction Relief sectionof the DPA, lost this man

andI have to find a way to avoid anotherdeath. But as a Department,wemust now try
to assembleresourcesto serveadequatelythe5,000prisonerswhoselives we will touch
next year. Training in the substantivelaw is not enough.Canwe try somesystemsof case
monitoring to avoid transfer problems?Can we improve our staff’mg andmeritsalary
structure?Canwe learn to managelarge, transientcaseloadsmore adequately?Canwe
seekoutsidefunding for pro-activealternativeparoleprojects?

It is no longersufficient to say the Legislature or the Departmentof Correctionsis to
blamefor Post-Conviction budgeting problems. We- all of us as Public Advocates-
must betrained to demandadequatefinancial, legislative and political supportfor this
important function.

Before another numberdies.

AntheaM. Boarman
Attorney for Post-Conviction Relief
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IMBALANCED BUDGET CUTBACKS:

PROSECUTION CUT 1.84%; DPA CUT 5.05%

The December9, 1991 Orderof the Secretary

of Financeand AdministrationCabinetdirect

ing reductionof appropriationsfor stategov

ernmentagencieshit DPA hard,andput DPA

at a furtherdisadvantagewith prosecutors.

The prosecution Attorney General, Com

monwealthAttorneysandCountyAttorneys

had their $30,886,600state funding cut by

1.84% $569,400.Ontheother handDPA’s

$10,793,200wascut 5.05% $545,000.The

funding now stands at $30,317,200for the

prosecutionand $10,248,200for DPA.

Not only is DPA substantiallyunderfunded

andnot only is DPA’s funding at a 3-1 dispar

ity with the prosecution’s but DPA has now

beenforced to takeapercentagereductionthat

is nearly 3 times more than the prosecution.

Kentucky’s criminal justice system cannot

fairly function with DPA suffering these se

ries of disadvantages.

MANY AGENCIES TOOK NO CUT

It should tiot pass unnoticedthat while the

essentialDPA serviceswere beingcut 5.05%,

other state agenciestook no cut. Agencies
taking no reductionsinclude:

1. Secretaryof State

2. County Costs

3. Local Government EconomicFund

4. MiscellaneousAppropriations

5. Flood Advisory Commission

6. Local Jails Support
7. Departmentof Existing Businessand In
dustry

8. Kentucky DevelopmentFinanceAuthority
9. Oral History Commission
10. HeritageCouncil

11. Department of Workplace Standards
12. NationalResourcesGeneral
AdministrationandSupport

13. Board of TaxAppeals

14. RevenueCabinet

CONSEQUENCESOF FUR.
THER FUNDING CUTS FOR

DPA:
NO LAWYERS FOR THE POOR

Furtherfunding cuts this fiscal yearwill cause

furthercuts in direct legal servicesto indigent

criminal defendants.

If DPA receives 15% $1,537,230lessnext

fiscal year, many clients in many of Ken

tucky’s 120 countieswill not haveanattorney

and will not be able to be prosecuted. Jail

populations will increase.Indicted andcon

victedpersonswill haveto be released.Prose

cutors will not havetheability to constitution

ally convictandimprisonindigentdefendants.

Edward Monahan
Editor, TheAdvocate
Kentucky Departmentof Public Advocacy
Perimeter Park West
3.264 Louisville Road
Franktort, KY 40601

Dear Ed:

I was disturbed to hear about the financial problems that
are threatening TheAdvocate, since it’s one of the most
valuable publications we receive in the Defender Division.

Your work in examining relative funding and salaries for
defender programs in Kentucky and other states has not only
helped us, but many defender programs in states and
counties around the country,

Similarly, your focus on the important substantive issues
like sentencing, search and seizure, competency, mental
retardation provides invaluable assistance to trial and
appellat, attorneys.

It’s a shamethat more states don’t have publications like
TheAdvocate, and it would be criminal if it were forced to

ceasepublication.

I’ve enclosed a check from KL&DA for $250.00 toward costs
of publishing futur, issues.

Thanks again for the great work that you and the DPA staff
do. Good luck.

Sincerely,

Mar1joderick
Director
Defender Division

was 3.33%. The road fund budgetreduction

was3.58%.Yet, DPA suffereda5.05% cut.
15. TransportationCabinet General

Administration and Support

AGENCIES TOOK LESS THAN S.05%
CUT

Other stateagencieswerecut at ratessubstan

tially lessthan DPA’s 5.05%.Theseagencies

andtheir percentagecut include:

1. JudicialBranch - 3.33%

2. JusticeCabinet- 4.98%
3. PublicProtection& Regulation,

Office of the Secretary- 3.3%
4.StateFairBoard-.45%

GENERAL FUND REDUCED
333%;DPA REDUCED 5.05%

The entirestategeneralfund budgetreduction

KX’L LEGAL

i625KSTREL NW.
EIGHTHFLOOR

WASH.. DC. 20006
202452-0620

anuary 24, 1992
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JUDICIAL SENTENCING: ABANDONING CITIZEN
WISDOM

Criminal Law Legislation in the 1992 General Assembly

Summary of HouseBill 125

This Bill was preparedby the Task Force on

SentencesandSentencingPractices.The Task
Force vote for this Bill was less than over

whelming.

It has beenfiled by Representative Bill Lear

on January7,1992. Its major features include:

1.Establishesjudicial sentencingin Kentucky
in a.ll criminal cases,including afterjury trials.

2.Establishesa Sentencing Commissionat

tachedto the JusticeCabinetwhosepurposeis

to write sentencingguidelinesto shape sen
tencingdecisionsby judges.

3.Ailowsfor victims andtheir familiesto tes
tify regardingthe impactof the crime on them
in the trials of deathpenaltycases.

4.Apparently abolishesthe role of the jury in
decidingwhether someoneis guilty of being a
persistentfelony offender.

5.Abolishes court modification of jury sen
tencesand the ability of a circuit judge to
changeaClassD verdict into a Class A mis
demeanor.

6.Makes various changesin KRS Chapter 45,
the statutegoverning budget andadministra

tion.

7.Makes small changesin KRS Chapter 321,
the statutegoverning veterinarians.

1.Changing a Century oPractice:

Judicial Sentencing

House Bill 125 makesa radical change in the
manner in which citizens in Kentucky are
sentencedfollowing a jury verdict. Flistori
cally, Kentucky citizens have had their sen
tencesfixed following a jury trial by the jury

that decidedtheir guilt. Judges thereafter

couldonly lower the sentencein light ofinfor
malion provided by a presentenceinvestiga

tion report.

In 1986,theGeneralAssemblycomplemented

jury sentencingby passing the Truth in Sen

tencing Bill, which provided the jury in felony

casesadditional information upon which the

jury could base its sentencing decision.
Thereafter,thejury learnedof this information

in a secondhearing, following thereturn of a
guilty verdict, afterwhich they fixed the de

fendant’s penalty. Sentencing by the judge

followed.

A century or moreof history is changedby this

Bill. The bill takesthe jury out of the sentenc

ing decision. The Bill makes irrelevant the

jury’s opinions regarding how much time in

prison a particular factual scenario should
merit, taking this decisionout of the hands of

common citizens who have heard the facts

freshly, andputs the decision into the hands of

anelectedjudgewho may haveheardcasesfor
many years.

Utilizing the Wisdom of Citizens

Jurieshave not functioned improperly, or un
wisely, over the years, nor have they been

particularly "soft" on citizens who have com

mitted crimes. Indeed,our prisons are already
full, andmore prisons arebeingcalled for.

What juries have doneis brought the wisdom
and experienceof twelve commonpeople to

the sentencingdecision. The jury systemhas
worked well in Kentucky. We should aban

don suchan experienceonly upon a significant
andpressing need,which is not apparent at this

time.

Not only arejuries’ rolesbeingreducedbythis

Bill, but thejudges’role is beingenhanced.

The Politicsof JudgeSentencing

One significantproblem with judicial sentenc

ing in Kentucky that is not presentin many

stateswho havejudicial sentencing,andin the

federal system,is thatwe are oneof few states

whosejudges are elected.By politicizing the

selectionofjudges, we also enable opponents

to campaignbaseduponpoliticaldecisionsby

The
Wisdom of

Citizens

Our civilization hasdecided,andvery
justly decided, that determining the
guilt or innocenceof men is a thing too
important to be trusedto trainedmen.
If it wishes for light upon that awful
matter,it asksmen who know no more
law than I know, but who can feel the
things that I felt in the jury box.When
it wants a library catalogued,or the
solarsystemdiscovered,oranytrifle of
that kind, it usesup its specialists.But
when it wishes anythingdonewhich is
really serious, it collects twelveof the
ordinary menstandingaround.

G.K. Chesterton
"The Twelve Men,"
Tremendous
Trifles 861920
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No Appeal of Sentencethe incumbent. One seriousand negativeef

fect of this Bill is that judges will sentence

with one eyeuponthe next election;his or her

opponentswill be equallyawareof an incum

bent’s sentencing decisions. Longer sen

tenceswill result.

SentencingInconsistencyUnsolved

This Bill will not eliminateinconsistencyin
sentencing,its ostensiblepurpose. The great

majority of sentencing is alreadybeingdone
by judges,thatis pursuantto pleanegotiation.

Thereis little evidencethat juriessentenceany
moreinconsistently than do judges. Judges
vary widely n their sentencing philosophy,
andthe sentencingguidelinesdo not promise

to eliminatethis sourceof inconsistency.Nor
does the Bill eliminate other causesof incon
sistency, such as prosecutonaldiscretion in
charging and negotiation. Inconsistency in
sentencingwill not be solved by attacking
only asmall sourceof theinconsistency.

DiscouragesJury Trials

Another serious effect of this Bill is that it
discouragesjury trials. Historically,acitizen

accusedof a crime could dependupon the

goodsenseof citizenschosenamong hisor her

peersto judge the casefor what it was worth.
Thus, often a citizen would placehis or her
fatein the handsof the community, asrepre

sentedin thejury, rather than in the hands of
an elected prosecutorand judge. This Bill
however eliminates the conscienceof the
communityfrom the sentencingdecision,and

discouragesthe useof jury trials. In a time
whenourrights are beingconstricteddaily,we
in Kentucky should not be discouragingthe

useof thejury in making decisionsin criminal
cases.

Elim’mates Citizens and ElevatesVic
tims

Another effect of this Bill is that it encourages
judges to take into account the sentencing
recommendationof the victims of a particular
crime. What is ironicaboutthis is thattheBill

eliminatesthe conscienceof the community,
the opinion of the twelve jurors, while at the

sametime encouragingthe recommendations
of thevictims, whoseopinionswill obviously

support the harshestof sentences. At a time
of prison overcrowding, writing a statute

which will have longer prison terms as an
obvious result is highly unwise. Certainly

victims shouldnot be shutout of thesentenc

ing decision; however, they should not be
heardat the sametime the jury opinion of an

appropriatesentenceis being foreclosed.

Unconstitutional

Lastly, this Bill is clearly unconstitutional.
Sentencing is procedural.Only theKentucky

SupremeCourt is to make rules regarding
proceduresin our courts. Only recently,the

Court amendedRule of Criminal Procedure

9.84, whichretainsjury sentencing. The Gen

eral Assemblywill be violating their role tar

der the Kentucky Constitution by passing a
bill that attempts to regulate the procedures

used in sentencingin Kentucky. Further, the
Bill violates Section 7 of the Kentucky Con
stitution, which reads that the "ancient mode

of trial by jury shall be held sacred, and the

right thereof remaininviolate, subjectto such
modifications as may be authorized by this

Constitution."

2. Sentencing Guidelines: Ignoring the

Federal Experience.

The Federal Courts Study Commission in
April of 1990 statesthat the federal sentencing

guidelines were causing "seriousproblems."

Federaljudges have beenparticularly critical

of the useof sentencingguidelines,someof
whom have beenheardto quit over their use.

Practitioners have been vociferous in their
opposition to guidelines. So what do we do in

Kentucky? We propose writing sentencing

guidelines.

Creating Substantial Costs

Sentencing guidelines would have a serious
andnegativeimpact on sentencingprocedures

in Kentucky. It is expectedthat our experi
ence will track the federalexperience,which

hasbeen quite negative. Guidelines will be

overly rigid, and wilt not allow the flexibility

needed for any fair sentencing procedure.

Guidelines will also be costly, as can been

seenby the creationof a new bureaucracy in

this bill, the Sentencing Commission. While

the proceduresare not yet apparent, it is ex

pected that sentencing hearings will become

protractedandcomplex,as issuescontained in
the guidelinesare litigated.

One seriousproblemwith thebill aswritten is

the fact that an accusedcannotappealfrom a

sentenceunder the guidelines. One of the few

positive featuresof the federalsystemis that

an appeal of the sentencingdecisionis possi

ble. The Bill presentlybeingproposedleaves

us with theworstof all worlds, sentencingby

electedjudgesusingguidelineswith no right

of appeal.

The makeupof the SentencingCommissionis

also problematic. Of the thirteenmembers,

only two are associatedwith the defense of

criminal cases. Four membersareassociated

with law enforcement, four are to be circuit

judges,andthreeare to be victims of crimes,

or persons who have worked with victims.
Sentencingpolicy should not be shapedby a

group so stackedin favor of longer sentences.

It is staggeringthat morevictims ofcrimewill

be on the Sentencing Commission than de

fenselawyers. It is also highly unreasonable

not to have a member of the Kentucky Asso

ciation of Criminal DefenseLawyersnamed

to the group. Parenthetically,no KACDL

member was named to the SentencingTask
Force that wrote this bill, andthat had a sig

nificant effecton the negativeportions of this

Bill.

3. Victim Impact In DeathPenaltyCases.

This Bill contemplatesevidence of the "im
pact of the crime on the victim, the victim’s

family or survivors" in death penalty cases

presentedto ajury. This is an extraordinarily
unfairandevencruel proposal.

At present in Kentucky, so-called victim’s

evidence cannotbe presented at the penalty

phaseof a capitalcase.That is as it should be.

The jury is called upon then to decidewhether

the defendantlives or dies based upon the
aggravatingandmitigating circumstancesthat

areavailable,including the facts of the crime.

The Bill would change that, and would pro

duce an even more arbitrary Kentucky death
penalty. The penalty phase of capital cases

would turn into a proceedingin which the
death of the defendantwould be urgeddue to

the relative worth of thevictim. The deaths of

bankers and lawyers and judges would be
worth more in such a proceedingthan the
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death of a cab driver or factory worker or

homelessperson. Prosecutorswould build a

shrine to the victim during penalty hearings.
Defenderson the otherhandwould investigate

and present anyseamyfact or circumstance
aboutthevictims’ lives in order to savethe life
of the defendant. Do victims want to go
throughthis? An alreadyracistdeathpenalty
would turn evenmoreracist, asjurieswould

be urged to kill basedupon the moralvalueof

thevictim.

One other impact of the bill is that it seemsto

allow for a jury to hearthe presentenceinves
tigation report prepared by theprobationand

paroleofficer,achangethat would be logisti

cally difficult for the authorof thereport,and
would createnumerous evidentiaryproblems

at the hearing.

4. PersistentFelony Offender.

The bill makes a significantand negative
change in the law of persistentfelony offend

ers. At present, juries decide whether some

one is to be found to be a persistentfelony

offender or not, and thus whetherthey will be
facedwith enhancedpenalties. The bill seems

to take that authorityaway from juries, and
placesthem in the hands ofjudges.

There are factual decisions to be madeat a
PFO proceeding,andfactual issuesare better
madeby juries. The bill changesthat.

More importantly, however, the PFO statute
canhave an immenselydraconianeffectupon
an accused.A person can commit a bad check

offenseandasaresult haveto spend tenyears

in prison without the possibility of parole.
Such a decisionshould not be madeby ajudge,
who will tend to approach the PFO decision

mechanicallyrather than humanly. Juries
have beenknown to find a person not guilty of
being a PFO simply becausethe prioroffenses

or the present offense do not merit such a
result. That discretion should not be taken
away.

No statutemore crowdsprisonsthan the PFO
statute. Apparently the problem for the Sen
tencing Task Forceis that PFO is not being
usedanywheremuchoutsideofLexingtonand
Louisville. This is seensomehowas unfair.
The solution apparentlyis to sentence more
rural Kentuckians to prison for longerperiods

so that our urban inmates feel better. Rural

prosecutorswisely seethat this statute results

in too much time being given for criminal
offenses. This Bill, ratherthan limiting the

useof or abolishingPFO, would ensure that

many more persons in Kentucky would be
receiving PFO sentences.Prisonswill swell

immeasurably with the passageof this portion
of the Bill.

5.FiscalImpact: SiseableCosts

The fiscal impact of judicial sentencing is

difficult to measure. The abolition of the sec
ond phaseof felony trials may reducethe

amount of money paid to juries for the last

days of trials, thereby reducing costs. It also

may bethat the discouragingof jury trials may
result in fewer such trials, with resulting

lower costs. On the other hand, more jury
trials may result where juries are removed

from the calculus. Defendantsmay perceive
that they have little to lose from a trial where

a judge known for harsh sentencingis presid

ing.

The fiscal impact of thecreationofsentencing
guidelines is significant. First, a Sentencing

Commission can be expected to be quite

costly. A sizeablebureaucracy will grow out
ofthis Commission,andcostswill swell. This
Commission is to be createdout of whole

cloth, and thus all new employees,travel,

phones, overhead, salaries, etc. will be new

dollars coming out of the budget. Further,if
sentencingguidelineshave their expectedef

fect, an even more serious fiscal impact will

occur. At present,many crimesare mitigated,

particularly in rural areas,due to thefact that
the community knows the particular defen
dant, and brings that knowledge into the sen
tencing decision. Guidelines, with their un

feeling consistency,will eliminate that. Per
sons who should not go to prison will go to
prison,while personswho should receive the

minimum sentence,or a lesser included of

fense, will instead receive a midrangesen
tencefor the greateroffense. Consistencyof

sentencingwill only be reached by moreper

sons going to prison for greater sentences.
Who will pay for this consistency?

The fiscal impact of the victim impact testi

mony in deathpenaltycaseswill be significant

becauseit will result in more personsreceiv

ing a penaltyof death. Thereafter,numerous

persons in the criminal justice system will

spend our declining resourceson the battle

over whether theperson shouldbe executedor

not.

The fiscal impact of the PFO portion of the

Bill promises to be staggering. In many rural

areas,PFO ‘s are not pursuedagainstpersons

who have felony records, for many reasons.

Often it is becausethe person is simply not a

persistent offender, and the enhancedpenal

ties are inappropriate.Often it occursbecause

the enhanced penalties may be inappropriate

for the prior offenses or the present offense

involved. The mechanicalapproachtaken by

the Bill will increasetheuseof PFOs,and will

result in more personsfrom rural Kentucky

being given enhanced sentencesfor minor

felonies. Prisonovercrowdingwill definitely

increase,and the black hole of our prison

system will have to be fed with moregeneral
fund dollars.

Overall Impact to DPA: More Staff
Required

DPA will needincreasedstaff as a resultof a

numberof the proposalsin this bill. Staff

increaseswill be necessitatedby more jury

trials causedby judicial sentencing,longerand

morecomplexsentencingproceedingscaused

by thesentencingguidelines, moredeath pen
alties as a result of victim impact evidence

beingadmitted at deathpenalty trials, more

training neededto educate in the area of the

sentencing guidelines, and more increased

persistentfelony cases.

Historically, such as in the recent DJI

changes,statutory changes have been made

which result in the needbut no funding for

increasedDPA staff. This Bill promises to

repeatthis unfortunateoccurrence.

ERNIE LEWIS
AssistantPublic Advocate

201 WaterStreet
Richmond, KY 40475

606 623-8413
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SPECIAL FUND IS BEING SOUGHT TO
PAY FOR DEFENSE IN SLAYING

Bowling GreenattorneyKelly ThompsonJr.

has askedthat Warren County Fiscal Courtbe

ordered to increaseits appropriationto his
public advocate office becausethere’s not

enoughmoney budgetedto pay for thedefense

of threemenchargedin a capitalmurdercase.

"This is an extraordinarycase wherein the
commonwealth seeksthe deathpenalty and

for that reason,an extraordinaryamount of

expensesaboveand beyondthe normal oper
ating budget of the programwill be required

to providean appropriate level of defensefor

the three individualdefendantsin this action,"

Thompson said in a motion madein Division

II ofWarrenCircuit Court.

Thompson, public advocatefor the 8th Judi
cial District, is asking thatafund in theamount

of $25,000be establishedwith the authoriza

tion for him to request moremoney if needed.

Judge J. David Francis will consider the mo

tion in an Oct. 14 hearing.

Thompson’s office is defending David

Bridges Jr., 18, Antonio MarcusHoward, 18,

andEddieMoore, 17. The three are charged

in the July20 beating androbbery of a handi

capped, retiredBowling Green probation and

paroleofficer.

Albert Lamb, 55, of 246 College St. was

beatenand robbedof food stamps andleft for

deadby the threemen, who returned twiceand

againbeat the man, CommonwealthAttorney

SteveWilson said.

Lamb was found deadin his truck in down-

town Bowling Green.He had beenbeatenwith

a 2-by-4, Wilson said.

Thompson hasassignedthreeattorneysto the

case,oneto represent eachpersoncharged.He

has estimated that the casecould cost more

than$100,000.

STAN REAGAN

Daily NewsStaffWriter
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