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FROM THE EDITOR

WE NEED YOUR HELP

The 5.05%$545,000cutbackin this fiscal year’s statefunding July 1, 1991 - June30, 1992
which DPA hasbeenrequiredto takehas left us with no statefundsto publishTheAdvocate.
However,wearetrying to publish smallerissuesthroughdonations.

Special IssuesnotPublished

Kentucky’s Program to Provide Counsel
for the Poor Born in 1972

In 1972, theGeneral Assembly passedMB-
461 andcreatedKentucky’s public defender
program.MB 461 wassponsoredby Repre
sentatives Kenton, R. GravesandSwinford.
It passedthe Houseby a 60-18 voteandthe
Senateby a 26-S vote.

This year we celebrateour 20 years of pro
viding legalhelp to persons facing a loss of
their freedom and too poor to hire counsel.
Whata privilege it is for us to he entrusted
with that obligation. If you’d like to share
reflectionson these20 years,pleasecontact
us.

ED MONA HAN
EDITOR

IN THIS

ISSUE

The October, 1991 specialBill of Rights Advocateissue was not publishedalthough it was
ready to be printed. That issue had articles by Kentucky Historian Tom Clark. Harvard
ProfessorCharles Oglettae,FBI DirectorWilliam Sessions,Criminal defenseattorney William
Pangman,andmany otherdistinguishedpeople.

Wehadhopedto sendthat issueto eachKentucky school to increaseawarenessofourindividual
liberties.

Truncated IssuesPublishedwith Dritiations

OurDecember,1991 issue wasreducedto 16 pagesand .seroxed. It cost$781.00 to publish
with 16 public defenders,DPA staffand criminal defenseattorneysdonatingtheirown money
to coverthosecosts.

The 24 pageprinted February,1992 issue was published ax a cost of 81861. Our donations
include general gifts from NLADA and
friends of OPA.

The Advocateis a bi-monthly publicationof
the Departmentof Public Advocacy, an inde
pendent agency within the Public Protection
and RegulationCabinet.Opinionsexpressed in
articles are those of the authorsand do not
necessarilyrepresentthe views of DPA. The
Advocatewelcomescorrespondenceon sub
jectscoveredby it. If you have an article our
readerswill Findof interest,typea shortoutline
or generaldescriptionand sendit to theEditor.

Copyright C 1992, Departmentof Public Ad
vocacy. All rights reserved.No part may be
reproducedwithout written permission from
DPA. Permission for separatelycopyrighted
articles mustbe obtainedfrom that copyright
holder.
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DEFENSE OF POOR CRISIS NEEDS FUNDING HELP

The Public AdvocacyCommission

February, 1992 remarks to the Senate Appro
priationsand RevenueCornmiueebyChair of
PublicAdvocacyCommission.
Thereis a crisisin Kentucky in the deliveryof
constitutionallymandateddefenseof poor
personsaccusedof crime.
I want to compliment Public Protectionand
Regulation SecretaryHolmesandhis staff for
theirrecognitionof this fact. I supporthis ef
forts and the budget request for the Depart
ment containedin the Cabinet’s budget. The
Cabinet has, I feel, within the constraints
placedupon it by the ExecutiveBranch in pre
paring a budget request, beenvery supportive.
However, the proposedbudgetdoes not ad
dressthecrisisthat hasbeenbuilding over the
years as more and more responsibilityhas
been placedon the Public DefenderSystem
without a truerecognitionof thefiscal impact
of thoseaddedresponsibilities.
Attorneys throughout the state,regardlessof
whetherthey are privateattorneys,attorneys
working througha roster system,attorneys
working for independent metropolitan offices,
or in the Departmentof Public Advocacy,are
underpaidand overworked. Attorneys in the
Departmentandin themetropolitanofficesare
carryingcaseloadsthat far exceedany reason
ablenumberof caseswith the result that the
constitutional standardsfor effective assis
tanceof counselarebeingignored.
This is not just my personalevaluation:
The Public Advocacy Commission has been
concernedabouttheproblemsfor sometime.
We have struggledwith trying to develop a
method of evaluationof the Kentucky system.
We finally turned to the American Bar Asso
ciation, Bar Information Programfor the pur
poseof seekingtechnicalassistanceandinfor
mation in preparinga method of evaluation.
The ABA approvedour requestand sent
Robert Spangenbergof the Spangenberg
Group to look at our systemand suggesta
method of evaluation.
Mr. Spangenberghas been associatedwith
public defenderwork for 15 yearsand his
grouphasevaluated16 statepublic defender
systems.He hashadpreviousexperiencewith
theKentuckySystemin developingcaseload
standardsin deathpenaltycaseSat the request
of Paul Isaacs.He spent severaldaysin Ken
tucky at that time. Before coming to Ken
tucky this time at the ABA’s request, here
viewed voluminousdocumentationsupplied
by DPA staff.
He spent2 days in Kentucky interviewinga
wide rangeof participantsin the system, in
cluding judges, full-time attorneys,contract
attorneys,managersin theFayetteCountyand

JeffersonCounty Systems,and staff here in
Frankfort,including thePublicAdvocate,Paul
Isaacs. He prepareda written report for the
Commission. Someof his observations:

1. The reputationof theKentuckySystem
as a model is based upon history, not
currentrealityandis basedprimarilyupon
the activities of certain long-time dedi
catedmembersof the system who have
gainednationalreputationsin thingssuch
astraining and deathpenalty litigation.
2. Thereareseriousproblemsin therep
resentation of indigent defendantsin
manypartsof the state. This despitethe
dedication, hard work and advocacyof
committedpublic defendersand staff.
3. Defendantsare sometimessitting in
jail for periodsup to ninemonthswithout
seeing an attorney becauseof the case
overload.
4. Manycontractattorneysare inexperi
encedor simplynot interestedbecausethe
pay is so low.
5. While all of thepublic defenderoffices
around thestateappearto sufferfrom case
overloadand lack of adequate funds and
resources,my observationis that the Lou
isville Office is alreadyin astateof crisis.
6. There is a real problem of lack of
independenceof the Public Advocate.
7. There is a need for a true statewide
system.
8. The salariesarc, if not the lowest,
amongthe lowest in the country.
9. Your overwhelmingproblemsofcase
overload and underfunding are substan
tially exaggeratedby thevolumeof death
penalty casesassignedto the Department
of PublicAdvocacy.

Mr. Spangenbergalso commented upon the
Commission’sefforts to draft a comprehen
sivestatuteto replacethecurrentChapter31.
"Not only is it thorough,but it is well docu
mented. I think your program’sfuture is tied
in part to a carefulandthoroughreviewof your
statute."
The Kentucky Court of Appeals has also got
ten into the act and in a recentopinion,Lavi:
v. Commonwealth,Ky.App., - S.W.2d -

Nov. 8, 1991,opined that thepresentmixed
system in Kentucky is probably unconstitu
tional becauseof thedisparity amonglevelsof
defenseservicesavailableto poorpersonsac
cusedof crime becauseof the differentways
in which defenseservicesare delivered.
You are aware of the budget cut that has al
ready beenimplemented itt this fiscal year. It
wasnot evenlyapplied in the Criminal Justice
System: Thejudiciarytook a3.3%reduction,

the prosecutorstook only a 2% reduction, the
DepartmentofPublic Advocacy took a 5% re
duction.
It occursto mealsothatlargesumsof money
have beenappropriatedto build moreprisons-
to provide more bedsfor convictedpersons.
Consider whether those persons are proc
essed. A substantiallyhigh percentageof the
increasedprison load, caused by increasing
numbers of criminal prosecutions, pass
throughthepublicdefendersystem.
So, while I commend SecretaryHolmesand
thePublic ProtectionCabinetin doing thebest
that they can to addressthe problemsof the
Department’sbudget, it simply does not ad
dress the crisis that has developed over the
yearsin thedelivery of public defender serv
icesin Kentucky.
I am sure that everyonehasthe bestof inten
tions. All of you haveheardthe old expres
sion, however,"the road to hell is paved with
good intentions." The course of defense of
poorpersonsaccusedof crime in Kentucky is
the road to hell. We needmorethangood in
tentions. We needhelp.
For that reason,I urge this committeeto rec
ommendfunding in excessofthatproposedin
the Executive Budget. At the very least, the
Department of Public Advocacy budget
should beconsideredfrom the Fiscal 1992
Budgetbasebeforethe 5% reduction was im
posed. Given the lower reductions in the
budgetsof othersegmentsof thecriminal jus
tice system,that seemsonly fair.

WILLIAM R. JONES
Chair
Departmentof PublicAdvocacy
Commission
FormerDeanChaseCollegeof Law

PUBLIC ADVOCATES

1 Anthony M. Wilhoit
1972-1974

2 A. StephenReeder
Dec.27, 1974

3 Jack E. Farley
March, 1975- October1, 1983

4 Paul F, Isaacs
October 1, 1983- December31,1991

5 judge Ray Corns,
Acting Public Advocate,
January1, 1992- present
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Paul’s Tremendous Strides Leadership

PUBLIC ADVOCATE RESIGNS

Paul F. JsaacsbecomesGeneralCounselfor JusticeCabinet

At theageof39.Paul F. fsaacswasappointedPublicAdvocateby GovernorBrown upontherecommendationofthePublicAdvocacyCommission
on October I, 1983.seeThe Advocate,Vol.6,No.1,December1983] replacingJackFarleywho servedas Public Advocatefor 8 years.As an
AssistantPublic Defender with DPA from 1973-75, Paul did appellateand postconviction litigation. From 1975-80he was DeputyGeneral
Counselfor Kentucki’sDepartmentofJustice,andfrom 1980-83Paul wasGeneralCounselforJustice.Paul wasreappointedPublic Advocate
by GovernorCollins October1,1987upon therecommendationof thePublicAdvocacyCommission.Paul declinedansweringThe Advocate’s
interviewquestionsand insteadprovidedthefollowing thoughts.WewishPaul well in his new,importantJusticedutiesofproviding counselto
Corrections,StatePolice,CriminalJusticeTraining,GrantsManagement,MedicalExaminer,Crime Commissionand theSecretaryofJustice.

Becausemy decision to acceptthe position of General Counsel of the JusticeCabinet happened very quickly, I did not havean
opportunity to expressmy appreciationto my many colleaguesin the Departmentof Public Advocacy.I enjoyedworking with you
overthelast 8 yearsandI amveryproudof our accomplishments.Even with thecutbacksof this year,theDepartment’sbudgethas
beendoubledover thelast8 years,attorneysalarieshavebeenraised to amorecompetitivelevel, aCapital ResourceCenterhasbeen
developed,andProtectionandAdvocacyhasexpandedits role to newclients.Theseaccomplishmentsoccurredbecauseof your hard
work andsupport.

Thankyou for your help in making my time with the Departmentso rewarding.1know thatwith the currenteconomicsituation in
Kentucky that theDepartmentfacesevengreaterchallenges.However, the Departmentis blessedwith an extremelydedicatedstaff
andpart time lawyerswho,by working together,canmeet thesechallenges.The strengthof theDepartmentof Public Advocacyis
not in asmallelite groupbut in themanydedicatedindividuals who day after day insure that all of the Department’sclients arefully
represented.Thesupportstaff,theinvestigators,theadvocatorialspecialists,themanyprivateattorneysandfull time staff aretheheart
of theDepartment.With thecontinuedandunified supportof everyone,theDepartmentcancontinueto grow andreachnewheights.

If theDepartmentlets itself fall victim to thedivisiveelitism of an oligarchydedicatedto perpetuatingtheirown privatevision of "the
right way," it will lose its greatestasset.I miss my manyfriendsin the Departmentandwill alwayscherishmy time with you. My
fondestwish for eachof you arid theDepartmentis evengreatersuccess.

PAUL F. ISAACS

DPA and Crimina’ Justice
Funding FY 85 to FY 92

WhenPaul IsaacsbecamePublic AdvocateFY 84, DPA’s total funding was $6,675,800.
Thefirst budgetPaul submittedto the GeneralAssemblyFY 85 providedDPA with total
funding of $6,807,100.In FY 92, Paul’s last year at DPA, total the funding for DPA was
$11,331,800,an increaseof $4,656,000over 8 years.

In the same time period, Prosecutor’stotal funding increased$12,621,900;Justice’srose
$34,109,800;The Judiciary’s increased$32,629,300;and Corrections’ jumped
$113,171,300.

Next to DPA , the leastdollar increaseover this 8 year periodwas the$12.6million increase
for prosecutors. Yet, the prosecutors’ 8 yearsincrease exceedsDPA’s current funding.

ED MONAFIAN

Dedication and Perseverenceof
Paul

"During the time I worked with Paul
Isaacs,I was impressedby his dedication
andperseverancewhile servingasPublic
Advocate.He is a fine personand I feel
honoredto havebeenassociatedwith him
during my term asSecretaryofthe Public
ProtectionCabinet. I extendmy best
wishesto him in anyfuture endeavors."

THEODORE T. COLLEY
DistilledSpirits Administrator

"Paul Isaacsmadetremendousstrides for the
Public Advocacymovement.Also his annual
seminarsfor P.D.’sisnationallyknown.Hewas
highly respectedfor theseefforts by theCourt
System andthe Legislature."

LambertHehI, Jr.
District Judge,ret’d
Memberof thePublic AdvocacyCommission

Ultimately agenuineleaderis not asearcherof consensus,but amolder of consensus.
On somepositions, cowardiceasks the question,"lsit safe?"Expendiencyasksthe
question,"Is it politic?" And vanity comesalongandasksthe question,"Is it popular?"
But conscienceasksthequestion,"Is it right?" And therecomesa time whenone must
take a positionthat is neithersafe norpolitic norpopular,but he mustdo it because
consciencetells him it is right.

MARTIN LUTHER KING, JR.
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THE RIGHT TO COUNSEL:

AT RISK FOR KENTUCKY’SPOOR

In all criminalprosecutions,theaccusedshall

enjoy the right.. .10 havethe assistanceof
counselfor his defence.

Sixth Amendmera,U.S.Constitution1791.

in all criminal prosecutionstheaccusedhas

theright to be heardbyhimselfandcounsel....

Section11, KentuckyConstitution1891.

We are rightly proud of our constitutional
commitmentto the libeities guaranteedus as
individuals.Mostareembodiedin our United

StatesBill of Rights, which was enactedin
1791,andour KentuckyBill ofRights first en
actedin 1791. Theselibertiesare what most

distinguishus from all othercountriesin the
world.

However, when we look at the balancesheet
of how theUnitedStatesSupremeCourt,Ken

tucky’s highestcourt,Congress,ourstateleg
islature,prosecutorsand defense attorneys

havesubstantivelyandfinancially treatedthe

most important constitutional guarantee, the

right to counsel for an accusedcitizen, too

much red ink appears.

For the vast majority of ourcountry’s history,

the right to counselunder the 6th Amendment

andSection 11 hasnotbeenfreely affordedto
the poor.Under the 6th Amendment,theright

to counselhasnotbeenconstitutionallyguar
anteedindigentsaccusedof afelonyfor 86%
of the last 200 years! See6th Amendment
‘fimeine.

While the 6th Amendmentguaranteeof coun

sel wasinterpretedin a gradually expanding

mannerby the United StatesSupremeCourt

from 1932 until the 1970s,it has of late been

restrictedmore often than expandedby that

Court. It is furtherbeingunderminedquiteef
fectively by a society which refuses to fund

counselat a fair level for thepooraccusedof
acrime. Constitutional law aside,societyhas

decidedto structurallydeprivethepoorof the
full measureof counselby choosingto under-

fund public defender programs. Over the

years,prosecutorswho are chargedwith seek

ing justice ironically have urged that the

poor’s accessto counselbe diluted.

Thesetrends are hardlybefitting the200th An

niversaryof our United States Bill of Rights

and the 100thAnniversary of our Kentucky

Bill of Rights,whichwecelebratedin theFall,
1991. Theyraise thequestionof whetherwe

are really committedto the6th Amendment

and Section11.

THE SLOW
CONSTITUTIONAL

EXPANSION

The6thAmendmentright to counselis clearly

statedandguaranteedto citizens by ourBill of

Rights. However,it was not until 1932, 141

yearsafterour Bill ofRightsbecamea partof

ourConstitution,thatourU.S.SupremeCourt

held an accusedwhosevery life wasin jeop

ardyhadaright to counselevenif hecouldnot

afford one. Powell v. Alabama,287 U.S. 45

1932.

For mostof our statehood,Section 11 clearly

statedthe people’s belief in the fundamental

right to counsel. However, our courts did not

commandmuch respect for thepeople’s value

of counsel,especiallyif you were a poorde

fendantaccusedof acrime. Counsel was not

viewedasa sacredor apreeminenttight for
manyyears.

In 1886, the Kentucky Court of Appealssaw

no needto afford appellatecounselto a person

who had been sentencedto life and who was

unable to employ counsel.Turner v. Common

wealth, I S.W. 475 Ky. 1886.

The Court in Englishv. Commonwealth,288

S.W. 320Ky. 1926 saw no right to counsel

for a woman who was"an unfortunate,friend

lessold woman,addictedto theuseof narcot

ics,and very poor...ignorantof all her rights"

sinceshehadnot "speciallycalled"theatten

tion of the court to herlackof counsel.

In Williams v. Commonwealth,110 S.W. 339

Ky. 1908 Kentucky’s highest court reversed

arobberyconvictionof aperson"strickenby

poverty" who was tried without counsel but

the tight to counselrequired more than just

indigency.It requiredhim to be "without edu

cation,andhasnotmindenoughto know when

he wasplacedin jeopardyId. at 340.When

a "court can see that the personchargedis a

personof at leastordinaryintelligenceandcan

fully appreciatetheposition which he occu

pies...,"then thepoorpersonwasnot entitled

to appointed counselunder Section11. Id.

Counselesspoorpersonswho failed to askfor

counselandwho failed to make"thenecessary

showing in support thereof’ went to prison

without appellaterelief from their uncoun

seledconviction.Ha,nlin v. Commonwealth,

152 S.W.2d297Ky. 1941.

Being 21 years old, inexperiencedin court

proceedingsand legal matterswasnotenough

to requirethecourt to appointan attorney for

anindigent accusedabsentarequestand suf

ficient showing by this young neophyte.

Moore v. Commonwealth,181 S.W.2d 413

Ky. 1944.

It wasnot until 1948, 157 yearsafter Section

11 breathedlife, that Kentucky’shighestcourt

interpretedSection 11 to requirethat anattor

ney be appointedfor a poorperson charged

with a felony unlessthat personintelligently,

competently,understandingly andvoluntarily

waivedcounsel. Gholsonv.Commonwealth,

212 S.W.2d 537 1948. Ham/in, supra and

Moore, suprawerespecificallyovemiled.See

alsoHart v. Commonwealth,296 S.W.2d212

1956.

It wasnot until 1963,172 yearsafterpassage

of ourBill of Rights, that the SupremeCourt

of theU.S. in Gideonv. Wainwright,372U.S.

APRIL 1992/ TheAdvocate5



TIMELINE FOR THE EXPANSIONOF THE 6TH AMENDMENT

335 1963decidedthat dueprocessrequired

thatcounselmustbe givenatthai by thestale

to an indigentaccusedof committingafelony

in a statecourt. In that sameyear the6th

Amendmentright to anattorneywasextended

asa resultof equalprotectionto an appealby

indigents convictedof acrime. Douglas v.

Cal4fornia, 372 U.S. 353 1963.

It took until 1967, 176 yearsafter ratification

of ourBill of Rights,for theguaranteeunder

the6th Amendmentof freecounselfor an in

digentto be appliedto juveniledefendantsat

trial. In re Gault, 387 U.S. 1 1967.

Not until 1972, 181 yearsafter our Bill of

Rightsbecameeffective,was the6th Amend

ment right to have legal counselat trial re

quired for citizens accusedof committing a

misdemeanor.Argersinger v. Hamlin, 407

U.S. 25 1972.

THE QUICK
CONSTITUTIONAL ASSAULT
ON THE RIGHT TO COUNSEL

The right to counselhadflourished in the 40

years following Powell, but after 1972 the

United StatesSupremeCourt beganits battle

plan againstthe6th Amendment.As aresult

of theCourt’sassaults,thereis no federalcon

stitutional right to counsel on discretionary

criminal appealsfollowing anappealofright.

Ross v. Mofflit, 417 U.S. 600 1974; Wajn

wright v. Torna, 455 U.S. 586 1982.Neither

thedueprocessclauseof the14thAmendment

nor theequal protectionguaranteeof "mea

ingful access"requiresthe state to appoint

counselfor indigent prisonersseeking state

post-convictionrelief. Pennsylvaniav.Finley,

481 U.S. 551 1987.

As aresultof an earlyRehnquistScudattack,

poorpersonsconvictedof acrimearenotcon

stitutionallyentitled to an attorneyif they are
unableto haveonewhentheyrequesttheU.S.

SupremeCourt to grantcertiorari - evenin

capital cases.Ross v. Mofflit, 417 U.S. 600

1974.

In 1989, ChiefJusticeRehnquistand his

highly trained fighting majority tomahawked

thetight to counselby determiningthatastate

whichhassentencedapersonto deathwasnot

constitutionally requiredto give that con

demnedindigentan attorneyfor his statepost

convictionproceeding.Murray v. Giarran

rano, 492 U.S. 1 1989.

CONGRESS’ LIMITED
EXPANSION OF RIGHT TO

COUNSEL

It has becomeso badthat in theFederalAnti-

Drug Abuse Act, 21 USC Section
848q4B andq9 1990, Congressre

actedto the U.S. SupremeCourt’s increas

ingly narrowingview of theright to counsel,
andmandatedthat anyindigent stateprisoner

undersentenceof death "shall be entitled to

theappointment?oneor more" experienced
attorneysandwhenreasonablenecessarywith

"investigative, expert or otherservices" for

federal habeasproceedings.

Congresshasalsorecentlybegunto fund fed

eral resourcecentersto meet the significant

capital federal habeascounselneeds.Ken

tuckyhas been foituttate to obtain a federal
resourcecenterbut its focusis only in thefed

eralforum. Statelegislatures,including Ken
tucky’s, haveyet to follow this funding lead

for statetrial, appealsandpost-conviction

capitalcases.

PROSECUTORSSEEK TO
LIMIT RIGHT TO COUNSEL

In eachof thesecasesdecidedby the United

States SupremeCourt, a prosecutorargued

that the United StatesBill of Rights did not

requirecounsel for poorpeoplechargedwith

committingacrime who were too poorto hire

an attorney.

In contrast,defenseattorneys,mostoften pub

lic defendersor appointed counsel, urgedthe

Court in eachof thesecasesto apply the Bill

of Rights to insureits full meaningby giving

counselto thosetoo poorto hiretheirown law

yer whentheir life or liberty wereat stake.

COUNSEL MUST BE FULLY
FUNDED

Without the properresourcesavailableto the

attorney for an indigent accused,the 6th

AmendmentandSection11 right to counselis

virtually meaningless.Resourcesandexperts

are the fingers of theguiding handof counsel.

A handwithout fingersis not capableof guid

ance.

The ultimate resourcefor the appointedaltor

neyis adequatecompensation.For a public de

1776 1787 1791 1932 1963 1967 1972 1991

I
BIH o Rights

6th Amendment
nj1

of
indepndencc

rsT1
Constitutionj
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fendersystem it is adequatefunding which

permits reasonablecaseloads.Without fair
funding,thereis no realizedright to counsel

for the poor.

Adequatelyfunded counsel is requiredfor
competentperformanceby thatcounsel.Since

an attorney’stime is his/her livelihood and
sincethetime devotedto a client dependson
thecompensationreceivedor thecaseloadthat

the funding permits,an appointedattorney
who is not fully and fairly paid for his legal
servicesorapublic defenderwho hastoo large
acaseloadcannotrealisticallygive aclientef
fectiveassistancewith anyregularity.See"At
torneysMust be Paid Fairly: DefenseAttor
neysareEntitled to FairMarket Value," ABA
Criminal Justice,Vol. 5, No. 2 Summer
1990. A public defendersystem lacking in

necessaryfunds cannotprovideconstitutional
counsel.

Well-meaningpro bono efforts arenot asolu

tion to inadequatefunding of attorneysfor in
digentsand, in practice,areunethicalbecause
they createand legitimizeincompetentrepre
sentation.See"Pro Bono Servicesin Criminal
Casesis NeitherMandatory Nor Ethical,"
ABA Criminal Justice, Vol. 5, No. 3 Fall
1990.

Accessto competentdefenseexperts,investi

gatorsandotherancillaryresourcesareneces

saryto insuretheeffectiverepresentationby a
public defenderor appointedcounsel.How
ever, the right to funds for expertshasonly
beenaffordedin alimited wayto this point by
the U.S. SupremeCourt. Ake v. Oklahoma,

470 U.S. 68 1985. Akehasbeen more nar
rowly read by lower courts than perhapsany

other cor.stitutional sight.See,e.g., Korden

brock v. Scroggy,919 F.2d 1091 6th Cir.
1990en banc.

Most Kentucky fiscal courts, the funding
sourceunderKRS 31.200 for theseresources
in Kentucky, havelawlessly refused to meet
their clearstatutoryduty. While theKentucky
SupremeCourt hasrepeatedlyrecognizedthat
fiscal courtshavetheduty to payfor thesere
sources,see,e.g.,Simmonsv.Commonwealth,

746S.W.2d3931988,in theover10 publish-
* ed casesthe courthasneveroncereverseda

casewhen a fiscal court refusedto pay or a
trial judge refusedto order a fiscalcourt to pay
for expertsor otherresources.

CURRENT FUNDING DOES
NOT REFLECT RIGHT TO

COUNSEL VALUES

Funding for the6th Amendmentand Section

11 providedby states,counties,citiesand the
federal governmentis notsufficient.Toillus
trate this reality, we look at public defender

funding in Kentucky, and how much money

we spendon counselrelativeto other wayswe

spendour money.

UNDERFUNDED COUNSEL
FOR INDIGENT DEFENSE IN

KENTUCKY

The stateof Kentucky’s 1990-91 budgetis

$8.922billion. All of Kentucky’scriminaljus

tice agenciesreceived$466 million 5% of
thetotal statefunding.

Kentucky indigentcriminal defenseeffortsre

ceived a paltry .1% of the total statebudget

and an embarrassing2% of the funding for

Kentuckycriminaljusticeagencies.Seestate
moneyfor agenciesgraph.

Is the right to counselfurthered by this kind of

division of the available money?Not when

this means that public defenders and ap

pointed attorneys in Kentucky are underpaid

and overworked. Full-time public defenders

in Louisville start at $17,500.An appointed

attorneyhandlingaKentuckycapital casere

ceivesa$2,500fee: At best,this is minimum
wage. It is whatwepaypeoplewho flip ham

burgers. Yet, Kentucky givesits Corrections

Cabinetan averageof $12,901 to houseeach

stateprisoner.

Kentuckyhasrecentlybuilt astateprisonat a

costof $89,900per cell. Themoneyspentfor

one cell is literally more moneythan the fund

ing 70 of Kentucky’s 120 counties receivefor

all indigentcasesin their county for an entire

year.

TheKentuckyCorrectionsCabinetreceiveda

53% increasein its 1990-91 state funding.
Their budgetjumped $76 million from $147
million to $219 million. Apparently,we stand

readyto fund owsecurity but notour liberty.

In 1986 thenationalaveragefunding for indi

gentdefensewas $223 per case. At that time

Kentuckyranked47thin thenationwith fund
ing at $118 per case.In 1990,Kentucky’sav

eragefunding for the more than 70,000indi

gent caseshandledis but $162 per case.That

includesmajor felony cases,murdercases,

and capital cases.

Nationally,Kentucky ranksatthebottomin its

money allocatedto counselfor thepoor.Ken

tucky is woefully underfundingits indigent

accusedresponsibilities,especiallyin contrast

to thefunding for theprosecutors,police and

corrections.

On top of the inadequateandimbalanced
funding for Kentucky’s public defendersys

tem within the criminal justice systemfund

ing, theunderfundingand imbalanceareexac
erbatedby theone-sidedfederaldrug money

grantsandfederal confiscationand forfeiture

proceedings.

In fiscal year 1990, Kentucky police and

prosecutorsreceived$4,614,190.64from civil
seizuresandforfeitures in drug cases.Ken

tucky public defendersreceivednone of this

money.

In fiscal year1990,policeandprosecutorsre

ceived$6,080,000from druggrantsunderthe
FederalComprehensiveCrime Control Act.

Kentuckypublic defendersreceivedbut

$100,000of this money. When this drug and

seizedmoney is addedinto thestatefunding,

prosecutionand policein Kentucky received

STATE MONEY
FOR AGENCIES

1990-91
in millions

PROSECUTION
AND JUSTICE____

JUDICIARY

DPA

CORRECTIONS
$220

$200 -
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$156million eachyearcomparedto thepublic
defendersreceiving $11.5 million. Kentucky
prosecutorsand policereceive$14 for every

$1 providedpublic defense.Does that make

for a fair fight?

As a resultof thesevast newresources,drug

arrestsin Kentucky haveskyrocketedsince
1987 - a full 114%. Not only havethe drug

grantsand theconfiscationsincreasedthe
fundingimbalance,thesenewfundingsources
for the policeandprosecutionhaveput greater
demandson theunderfundedKentucky public
defendersystem.

FUNDING PERSPECTIVE:
THE UNDERVALUING OF
COUNSEL FOR THE POOR

The right to counsel,which is crucial to our

two most fundamentalvalues,ourlife andlib
erty, is furtheraffrontedwhenwe put indigent

criminal funding in context.

Nationally,in 1986 but $1 billion wasspenton

thedefenseof indigentsin criminal cases.One

B-2 Stealthbombercosts $1.1 billion. We
spend$36 billion ayearon tobaccoproducts,

and$3.3billion eachyearto attendspectators

sports.

Kentucky funded its indigent defenseat $11.4
million in 1990.That amountwould build but
4 miles oftwolaneroadin Kentucky.TheUni

versityof Kentucky’sathleticbudgetof $15.9

million is $4 million morethanourfunding for

counsel.The9 baseballplayers with the high
est 1991 salariesat each position totalled

$29,608,333seethe $29 million lineup -

more than 2-1/2times theKentucky funding
for indigentdefense.

The chiefprosecutorin aKentucky countyis
paid a salary of $67,378. The chiefpublic de

fenderin thecounty startsat $35,220.

Kentucky’s criminal justicesystemis funded
at $466 million in 1990.At the sametime, the
federalgovernmentspent$557 million just in
Kentucky on military contracts.

Acrosstheboard,we do not thinkmuchof the

constitutional right to counselnationally or in
Kentucky relative to otherinterestsandval
ues.

CONCLUSION

Constitutionalprotectionsaredevoidofmean

ing withoutcounsel.Theright to counselis the

preeminentprotectionoftheUnitedStatesand

Kentucky Bill ofRightsbecauseall otherguar

anteesdependon legal counselto effectuate

them. Unfunded, underfunded,and imbal
ancedfundingrisks the 6th Amendmentand

Section 11.

Stan Chauvin, the ABA’s immediate past-

President,recognizesthatthe"role of thepub

lic defenderis crucial,critical andessentialto

insurethefair and effectiveadministrationof

justice.Without adequatefunding, thedis

chargeofthisdutyis impossible.We mustface

this reality andact accordingly." Isn’t this

201styearof both our Bill of Rights theyear

to do it?

Why do we spendso little on counselfor the

poor? It cannotbe that societydoesnot have

themoney. Afterall, we spend$3.3 billion on

dog food annually.Could it be that we arein

tentionallyrefusingto fairly fundindigentde

fenseservices..,becausewewanttheprosecu

tion to haveadecided advantag&2because

we want thecriminaldefendantto havea low

paid, overworked,ineffective public de

fender?...becausewewant abankruptsystem

defendingthepoorcriminal? ...becausewedo

not understandhowimportantthe6thAmend

mentandSection11 areto us?Arewedeciding

to learn thevalueof counselby living out the

oncepopularrefrain, "Don’t it alwaysseemto

go that we don’t know what we got ‘til it’s

* gone...."?

In 1932 when theUnited StatesSupreme

Court first put its down paymenton theright

to counselin Powdi v. Alabama,theJustices

recognizedthat denial of counselwasa mur

derousact:

Let us supposetheextremecaseof aprisoner
chargedwith acapitaloffense,whois deafand
dumb,illiterate, andfeeble-minded,unableto
employ counsel,with thewholepowerof the
statearrayedagainsthim prosecutedby coun
sel for thestatewithout assignmentof counsel
for hisdefense,tried, convicted,andsentenced
to death.Such aresult, which, if carriedinto
execution, would be little short of judicial
murder....
Powell,supra, 287 U.S. at 72.

TheCourt of Appealsin Lavil v. Brady,
S.W.2dNov. 8, 1991hassoundedthewarn
ing siren on the unconstitutionalityof Ken
tucky’s inadequatelyfundedpublic defender
program.

TheBar hasspecialreasonsto be interestedin
promoting fully fundedpublic defense.Jones

v. Commonwealth,457 S.W.2d627,632Ky.

1970.

Only by acting now can we keepthe right to

counselfrom theshacklesof debtor’sprison.

EDWARD C. MONAHAN
AssistantPublic Advocate
Directorof Training
Frankfort

Staff Changes

Resignations

10/16/91Debbie Bailey- A/P Adv.- Haz
ard; DOE 10/16/90;joined private firm in
Hazard.

10/25/91John Grant-A/P Adv. Sr. DOE
7/1/91- returnedto clerk with Judge For-
rester.

1/16/92 Jane Osborne-A/P Adv. Sr.
Paducah DOE 11/1/90 joined County
Atty. office- Graves Co.

1/16/92 Charlotte Scott- A/P Adv. Pr.
Paducah DOE 7/16/85 joined Comm.
Any. office- McCracken County.

Transfers

10/I John West- APA Sr.- from Somer
set to Northpoint.

2/16 DonnaBoyce-APA CH- fromCapi
tal Trial Unit to Appeals.

Appointments

10/16 Mike Ruschell- APA Pr- Hop
kinsville office- [CaseWesternReserve
‘731

11/16 Bill Burkhead- APA Sr.- Eddy
vile [UL Law ‘76.]

11/16 Kelly Gleason- APA- Capital
TrialUnit [UKLaw’911.

11/16 SuzanneMcCollough- APA
Northpoint [13K Law ‘91.]

11/16 Austin Price- APA- Hazard-
[ChaseLaw ‘91.]

1/16 JIm Havey- APA- Pikeville- [UK
Law ‘91.]

1/16 Dana Collier- APA-Sumerset- [UT
Law ‘91

DOE= Date of Entry

A/Pr Assistant Public Advocate
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"I WILL NOT ACCEPT ANY MORE CASES"

Overwhelmed after handling hundreds of

casesa year, LynneBorsukrebelled. This is
the story of her personaltrial as apublic de
fender

One dayeachweek,busespull up in front of
the Fulton County Courthousein downtown
Atlanta,disgorgingaroutinecargoof accused
felons. They are herdedupstairsto thecourt
room of SuperiorCourt Judge JoelJ. Fryer to
formally hear the accusationsbeing made

againstthem and go throughaquestion-and-

answer sessionas to whether they understand
their rights.

Lynne Borsuk stood in Fryer’s courtroom
throughdozensoftheseweeklycattlecalls.By
the fall of 1990,afternearly4 yearsasanas
sistant public defender,Borsuk had worked
her way up to one of the top jobs in the PD’s
office - trial attorney in the criminal division.

As the only public defender assigned to

Fryer’s courtroom,shewasappointedto rep
resentvirtually all of the indigentdefendants
making their way throughthis branchof the
judicial system.

But thesewere not easytimes in the Fulton
County courts, particularly for thosecharged
with defending the poor. Resourceswere

stretchedbeyondtheirlimits by an exploding
caseload.Trial-level attorneys had been
grousingfor monthsaboutaworkload soover
whelming that it wasturning courtroomsinto

"pleamills," wherejusticeand fairnesstook a
back seatto keepingthe systemafloat.

Borsuk,30, says shebecameincreasinglyun

comfortableaboutherrole asacogin this ju
dicial machine,uneasyaboutwhat herpartici
pationin aprocesscollapsingunder its own
weight was doing to her clients. While the
problemhad beenfesteringfor months,they
came to a climax during oneexceptionally
chaoticarraignmentsessionin September
1990.

"I wasassigned45 casesfor onearraignment
calendar,"shesays."When I figuredit out, it

wound up being10 minutesper defendant.I

had 10 minutes to devoteto eachone.

"I guesssometimesin life, that’s how you re
alize things - when they just getso bad that

you think ‘I just can’t do it anymore.’And
that’swhathappened."

Borsuk begantalking to her fellow defenders,

as well asoutside expertsin thecriminal de

fensefield, to try to comeup with someway,

anyway, to sparkreform.

"1 recognizedthat I was no longer doing my
clients a serviceby keepingquiet. It was a

sham.We werepretendingthat we werepro

viding adequaterepresentation.We weren’t.
You can’t provideadequaterepresentationfor

somebodychargedwith afelony whenyoude

vote 10 minutes to their case.That’s a lie. It’s

not honestandit’s not ethical.

"Thejudgewould askthedefendant,‘Do you

havealawyer?’Thedefendantwould say‘no.’

Thenit would comeout during theconversa
tion, ‘No, but I’ve got apublic defender.’If!

wereever, Godforbid, chargedwith a felony,

andmy attorneypresumedto spend10 min
uteson my case,I wouldn’t think I hadareal
lawyereither."

By October2, Borsuk had settledon arisky

planof action. Assistedby 2 attorneysfrom

theGeorgiaAssociationof Criminal Defense
Lawyers, shemarched into Fryer’scourtroom

preparedto usethelegal systemitself- andit’s

constitutionalguarantees- to turn thespotlight

on thedeficienciesin Fulton’s systemof pub
lic defense.

After receivingher sixth court appointmentof
the day, Borsuk turnedand faced the judge.

"I would ask your honor not to appoint me to

any more casesat this time," she said. Then
she handed the clerk a written motion which

statedthat her caseloadwas so overwhelming

that it violated her clients’ rights to effective

assistanceof counsel,due process,and a

speedytrial. Shealsopointedout thatthecan

onsof ethicsofthe StateBar of Georgiapro

hibit her from taking on morecasesthanshe

can handle.

"Filing the motion seemedto beasound,legal

way of achievingchange,"shesays.At the

time shefiled it, Borsuk had 121 activecases

pending.While the National Advisory Com

missionon Criminal JusticeStandardsrecom

mendsthat apublic defenderclose no more

than 150 casesayear, shehadalreadyclosed

476 in the first 10 monthsof 1990. Sheasked

Fryerto giverher no morethan 6 newcasesa

week.

"I didn’t know what was going to happen. I

just knew thatit couldn’t go on," Borsuk says.

"With that manycases,at somepoint you’ve

got to start choosingwho’s more important,

who’s got more to lose,whatever.So that

while I’m devotinghoursand hoursto apar

ticularpersonchargedwith niurderor rapeor
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a series of armedrobberiesor something,

there’ssomebodyover here who is not getting

the attentionthat they deserve.That’s acon
flict of interest. No client should be sacri
ficed."

"Even a little case in superiorcourt is asig
nificant case.You’re talking abouta yearin
jail for that person.You’ve gotto pity theper

sonwhosecaseis the little onebecauseyou
figure they’re going to get smushedthrough

themostquickly."

Borsuk’s motion madean immediatesplash,
andthe sizeof the wavesit createdsurprises
her even now.Newsof her actionspreadfrom

the legal community into the mainstream

press,throwing the spotlighton theproblems
with the indigent defensesystemin Atlanta

and making Borsuk somethingof a local ce
lebrity. The problems were an open secret

among practitioners in Atlanta’s criminal
courts, but the politicians andthe public had
little ideaof what wasgoingon. The publicity

hermotion generatedchangedall that.

It was also thebeginning of the end of her ca

reer asan assistantpublic defenderin Fulton

County.

While Borsuk met with Fryer prior to the ar

raignment sessionto tell him what shewas

aboutto do, shedid not inform her boss,Chief

Public Defender Vernon Pitts. He found out

aboutBorsuk’smotion when questionedby a

reporter,andhis responsewasthathewascon
sidering firing her.

At the next arraignment session,Pitts told

Fryer that he didn’t supporther motion. Two

weeks later, he transferredBorsuk,oneof the

most experiencedlawyers in the public de

fender’s office, to juvenile court, which is nor
mally thedomain of green,newlyhired attor
neys - the placeBorsuk herselfstartedout in

1987.

"I didn’t enjoy being punished, and I don’t

think it wasproperto punishmefor what I was

ethicallyboundto do becausethepunishment

for not doing what theethicalrulestell you is
disbarment,"says Borsuk, who vowed after

her transfer to juvenilecourt that she would

not resign - or shut up.

"I thought I oweda duty to my clients to try
and see that they receive adequate repre
sentation.And resigning would have shirked
that responsibility."

For Lynne Borsuk, life as a public defender

wasn’t alwaysso contentious.After graduat

ing from theUniversity of Florida Collegeof

Law, she was hired by Fulton County just a

weekafterpassingtheGeorgiabar. it was not

acareerpath sheintended - Borsuk saysshe

went to law schoolsolely to learnlegal theory

and neverintendedto becomeapracticingat

torney.

"In so manyways,it’s really agreatjob. You

have a tremendous opportunity to helppeople.

You learn so much andhavetheability to have

hands-onexperience.You actually get to try

casesfor people."

* Ajter shewashired, Borsuk wasthrown into

juvenilecourt with virtually no training. She

would haveto sink or swimon her own.

"I actuallywasneuroticaboutit. I would stay

up until Ii o’clock everynight thinking, ‘Oh

my God, what am I going to do?’ My boy

friendwasalawyer,andI would askhim ‘How

do Ido this, how do I do that?’ at night so that

I couldfigureoUt how to do things during the

day."

As her careerprogressed,Borsuk becamea

fervent believer in the importance of public

defenseandherrole in it.

"Part of theproblemwith this is that indigent

defenseis not popular.It’s nevergoing to be

politically popular. Peoplechargedwith

crimes are not viewed fondly by the voters.

But therights thataccrueto thosechargedac

crue to all of us, including the voters.And if

want to protectthoserights for all of us, we

needto ensurethat we’re protectingthem for

thepoor."

When shewas promotedto handlingfelony

casesin superiorcourt, thenumberof people

indicted on felony chargesin Fulton County

had begunan astronomicalrise, doubling in

just 5 years. An increasedemphasison drug
arrestswasthe main reason.Prosecutorsalso

steppedup thepaceof indictmentsto help re

lieve severejail overcrowding,cutting down

thetime indigentdefendantswould sit in acell

betweenarrestandindictment.

The25 attorneys in thepublic defender’s of

fice sharedone computer.They had no pare

legalsand only 3 investigators.In additionto

handlingtheir courtroomwork, defenders

would at timeshaveto play Matlock or Rosie

O’Neill, investigatingtheir own casesand
evenservingsubpoenas.

Grandjuries werechurningout an indictment
asoften asonceevery3 minutes. On one day

that his courtroomcalendarcontained98 ar
raignments,Fryerquippedto Borsuk,"We’re

going to getdrowned."

"We’re alreadydrowning,"shereplied.

"We’re drowning,and we’re going to get
drowner," he answered.

Yet Fryer’s reactionto Borsuk’s motion was

not sympathetic.During thenextarraignment

sessionafterthe October2 episode,he repeat

edly askedherwhy her caseloadmovedmore

slowly than that of other defenders."We’re

heretogether,"he said."If you’re busy, soam

He beganassigning casesto the public de

fender’soffice, ratherthan to Borsuk person

ally, so that her caseloadnevertechnically

reachedthe 6-cases-a-weekmaximumshere

quested.Thenshedepartedforjuvenilecourt,

andthejudgeneverformallyruled on her mo

tion.

Today,Lynne Borsuk is no longerdoingpen

ancein juvenilecourt.Sheresignedin frustra

tion from thepublic defender’soffice in Feb

ruary 1991 - 4 monthsafter vowing that she

would not leave.

"In all honesty,I just haveto say it wascom

mon senseat thatpoint. I left. I tried very hard

to effectuatesomechangeandworkedashard

as I could the whole time I was there. I did

what I could."

Shestill practicescriminal law, albeitin adif

ferent setting from the drab confinesof the

downtowncourthouse.Shehaslaunchedher

own defensepracticefrom asunny office in

the heartof Atlanta’s fashionableBuckhead

neighborhood,although shedoescontinueto

occasionallyacceptappointmentsto represent

indigentdefendants.

Shesaysshe’sfrustratedby thelack of change

in the public defender’soffice, despiteher

very public protest.Yet thereis someencour

agingevidencethat Borsuk’sactionsweren’t

for naught.

Even though funding for indigentdefenseis

not politically popular,mediareportsof defi

cienciesin Fulton County’s systemled the

county commissionto appropriatean addi
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tional $470,000 for new lawyers, investiga
tors,andclerical help. To investigateindigent
defense,the Atlanta Bar Associationap
pointed a blue-ribbonpanel,madeup of some
of the mosthigh-poweredlawyersin thecity.
That panelis consideringrecommendingfun-
damentalchangesin the organizational struc
toreof theoffice.

If shehadit to do all over again,Borsuk says

shewould still blow the whistle on the defi
ciencieswithin Fulton County’s systemof
public defense,despitewhat it did to her ca
reer. In fact, shefirmly believesthat what she
did will be good experienceasshemovesout
into her own practice.

"I lovecriminaldefense.And asacriminaldc:

fenselawyer,youraimis to advocatefor your
clients.And that’s what I’ve done."

RICHARD SHUMATE

RichardShumateis awriter in Atlanta.

Reprintedby premissionof TheABA,
Barrister.

KENTUCKY GUILTY OF INCONSISTENCY:
State must live up to the obligation it has set for

itself.

Strange,isn’t it, how stategovernmentworks itself into righteouswrathoverthewaythe federal
governmentburdensit with unwantedcostsandthenhasno qualmsaboutdoing thesamething
to itsown counties.

The best recentexampleof Frankfort’s grievanceagainstWashingtonhas to do with the
Medicaidprogram,which grows moreexpensiveby theyearbecauseof federalrequirements.
Thecommonrefrain heardin thecapitalsof this stateand othersis that Congressmandates
programsandleavesit to the statesto payfor them.

Well, McCrackenCountymight saythesamething aboutthestateof Kentucky. TheOffice of
Public Advocacywasestablishedto seeto thecriminal defenseof defendantstoopoor to pay
for their own.The agencyandits missionarecreaturesof thestate.Yet, whentheoffice does
its empty pocketsroutine,partof thebill is foistedoff on thecounties.

McCrackenCounty currently is under circuit court order to pay somedefensecostsin two
homicidecases,generallylabelledChumblerandStout.Fourdefendantsin all arechargedand
threeof them are consideredindigent.They come from distantstates,a fact thatis sureto add
to theexpenseof investigationandtrial.

ThestateOfficeof Public Advocacyhasa$2,500limit on its feefor anyprivateattorney,which
is notmuchto defendaclientmacomplicatedmurdercase.Furthermore,that doesn’ttakeinto
account all theextracosts expertwitnessfees,investigations,examinations,travel expense.

The orders by Circuit Judge Bill Graves cover a defenseattorneyin the Chumbler caseplus
someunspecifiedexpenses,and coststo taIling more than $4,000in the Stout case.The orders
areunder appeal.

The legaldispute betweenMcCrackenCountyand JudgesGraveswill prompt no comment
here, as it involves conflicting interpretationsof the statute establishing the public advocacy
office.

What is important,in our view, is that thestatelive up to theobligation it hasset for itself. That
cannot be donewith unrealisticallylow capson attorneysfeesandby failing to recognizethe
extraexpensesthat go with a legaldefense.

Thereis no quarrel with the defensehaving accessto investigateresources,testsand expert
witnesses.When an individual is on trial, possiblyfor his life, oursystemdemandsthat he be
givenadecentchanceto defendhimself.

But thereis concernthat theseitems might tend to becomeopenendedandsubject to abuse.
That’s alwaysa possibility when someoneelse, in this casethe tax payers,,arepayingthe
bill.And we shareCountyAttorneyFredGrimes’ worry that thetwo casesin questioncould
be precedentsto raid thecountytreasuryeverytimean indigentis accusedof aseriouscrime.

The GeneralAssemblyneedsto take hold of theissue. If poor criminal suspectsare to be
defendedat public expenseand therereally is no choice in the matter thelegislaturemust
appropriatethenecessarymoney.Legal disputesoverwho is going to paywhat,with thedelays
and uncertaintyinherentin that process,should not occurevery time a majorcriminal case
comesup.

Editorial, ThePaducahSun,Oct1,1991
Reprintedby permission

In Memoriam

Jack M. Smith, Jr. a contract public de
fenderfor Boyle Co. died on Oct. 4, 1991
of an apparentheartattack. He was44. He
had done criminal defensework for 19
years.

In a February,1987 Advocatewnttenin
terview9/2/2,Jack wroteabout his com
mitment to criminal defensework,Judges
in his county, the pressureof being a
defenseattorneyand thecountry’saddic
tion to punishment.

Jack’s law firm paltner, J. Thomas Hen
sley,continues to do the work.

Mr. HensleysaidofJack Smith, "Jack and
I were partnersandfriends for over20
years. He was a big man, with an even
biggerheart.He was committed,asI am,
to providing quality criminal defense
work to people who couldn’t afford to
pay."

We will misshis twodecadesof service.
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PROFESSIONAL STANDARDS AND LEGAL AND ETHICAL
COMMANDS PREVENT A PUBLIC DEFENDER FROM TAKING

UNLIMiTED CASES

Compliancewith the KentuckySupreme
Court’s ethicalrules,theAmericanBarAsso
ciation’s ABA Criminal JusticeStandards,
and caselaw limits the numberof caabsone
attorneycanhandle.

KENTUCKY SUPREME
COURT ETHICAL
RULES:NO WORK

PERMITTED BEYOND WHAT
ATTORNEY CAN

COMPETENTLY DO

The Kentucky SupremeCourt throughits
Rulesof ProfessionalConduct,SCR 3.130,

hasinstructedKentucky lawyers abouttheir
ethicalduties.In orderto practicein anethical
manner,an attorneyin Kentuckymustprovide
representationwhich is compe:ens:

A lawyershall provide competentrepre
sentationto aclient.
Rule 1.1.

TheCourt hasdetailedrequirementsof com

petentrepresentation:

Competentrepresentationrequiresthele
gal knowledge,skill, thoroughnessand
preparationreasonablynecessaryfor the
representation.
Rule 1.1.

A Kentuckylawyeris not permittedto repre
sentaclient if theattorneyis not qualified to
handlethetype or level of caseinvolved, or

theattorneydoesnothavethetimeduetoother
work to providethenecessaryrepresentation.

The SupremeCourt hasdeterminedby its
rulesthat aKentuckyattorneyis ethicallypro
hibited from representinga client if "repre
sentingtheclientis likely to resultin violation
of theRulesof ProfessionalConductor other
law."Rule6.2a.As theCommentaryto Rule
6.2 states,"For good causealawyermay seek
to declinean appointment to representaper
son who cannotafford to retain counsel...

Goodcauseexistsif thelawyercouldnot han
dlethe matter

competently

AMERICAN BAR
ASSOCIATION

NATIONAL STANDARDS:
PUBLIC DEFENDERS
SHOULD NOTACCEPT

WORKLOADSTHAT
PREVENTQUALITY
REPRESENTATION

The American Bar Association,the largest

voluntary professionalorganization, has na

tional professionalstandardswhich setout

what thelegalprofessionrequires:"The basic

duty defensecounselowesto theadministra

tion ofjusticeandasan officer of thecourt is

to serveasthe accused’scounselorandadvo

cate with courageanddevotionandto render
effective,quality representation."ABAStand

ardsfor Criminal Justice,The DefenseFunc

tion 1991,Standard4-1.2b.

TheABA Standardsspecifya lawyer’sduty to

insurethat theamountofwork is not permitted

to riseto alevelthat preventseffective,quality

representation:"Defensecounsel should not

carry aworkload that, by reasonof its exces
sive size,interfereswith therenderingof qual

ity representation,endangerstheclient’sinter

est in the speedydispositionof charges,or
may leadto the breachof professionalobliga

tions." ABA Standards,supra, The Defense

Function.Standard4-1.2e.

"Neither defenderorganizations,assigned
counselnorcontractorsfor servicesshouldac

ceptworkloadsthat, by reasonof theirexces

sive size, interferewith therenderingof qual

ity representationor leadto the breachof pro

fessionalobligations."ABA Standards,Pro
viding DefenseServices1990 Standard5-

5.3a."Specialconsiderationshouldbe given

to the workloadcreatedby representationin

capitalcases."Id.

Seegenerally Fortune & Underwood,Trial

Ethics 1988 §14.2Competencyat 382.

FORMAL ETHICS OPINIONS

In theWisconsinStateBarCommitteeon Pro

fessionalEthicsOpinionE-84-11 Sept.1984
determinedthatastafflawyerin thestatepub

lic defenderoffice mustdeclinenew casesas

signed by theattorney’ssupervisorif the

workloadmakesit impossibleto preparecases
adequatelyandrepresentclientscompetently.

The public defendershould continuerepre

sentationin pendingcasesonly if competent

representationcanbe provided.Theattorney’s

supervisormay not assignlawyersnew cases

to apublic defenderemployeewhom the su

pervisor is awarethat increasedworkload

would be unmanageable.

A digestof that opinion is as follows: "Full-

time staff lawyersin a statepublic defender

office haveno directcontrol oftheircaseloads,

but insteadmustacceptcasesassignedby su

pervisors. Becauseof various political pres

sures,supervisorsmay be forced to attemptto

reducecostsand/orincreaseproductivity,

which resultsin increasedcaseloadpressures

for stafflawyers."

"When faced with a workload that makesit

impossiblefor a lawyerto prepareadequately

for casesandto representclientscompetently,

thestaff lawyer should,except in extremeor

urgentcases,declinenew legal matters and

should continuerepresentationin pending

mattersonly to theextentthattheduty of com

petent,nonneglectfulrepresentationcan be

fulfilled. SeeWisconsinSupremeCourt Rule

20.32;cf. ABA Formal Opinion347 12/1/81

legal servicesoffice lawyers should retain

only thosemattersthat can be handled in a

competent,nonneglectfulmanner,In addi

tion to declining new legal matters,a lawyer

should withdraw from asufficientnumberof

matters to permit proper handlingof there

maining matters.A lawyer who attemptsto

continueresponsibilityfor substantiallymore

mattersthanthelawyercancompetentlyhan-
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dle violatesSCR 20.322and3. SeeABA

Formal Opinion347."

"Supervisorsin astatepublic defenderoffice
may not ethically increasethe workloadsof

subordinatelawyers to the point where the

lawyercannot,evenatpersonalsacrifice,han

dle eachof his or her clients’ matterscompe

tently and in a nonneglectfulmanner. SCR

20.32; seeABA Informal Opinion 1359
6/4/79. Although supervisorsare not re

quired to institute a systemof priorities or

waiting lists, suchmay benecessaryto avoid
aviolation of SCR 20.32.SeeABA Informal

Opinion1359.

"As to astafflawyer’sresponsibilitiesto cur

rentclientsin theeventthat thelawyer is ter-’
minatedor resigns from his or her position

with a statepublic defender office, the com

mitteerecommendsreadingFormal Opinion
E-80-18,Wis. Bar Bull., June1984, at 69. It

should be notedthat "impossible" and "un
manageable"axe subjectivestandsthat may

vary dependingupon the individual circum

stancesinvolved. ABAJBNA LawyersMan
ual on ProfessionalConductat 511-512.

Arizona Ethics Opinion 90-10September
1990 addressedtheethicsofpublic defender

workloads,and their determination,after re

viewing Rules 1.1, 1.3, l.16ac, 3.2, 5.1,

5.2, 5.4 and 8.4, was that a public defender
officemustreduceits caseloadwhentheoffice

hascasesin excessof the numberthat would

allow competentandtimely representation.

Theindividual publicdefender’sevaluationof

their workloadmust be givengreatweightas
individual workloaddecisionsare made.

SOME COURT DECISIONS

Courtstakeseriouslya lawyer’sduty to com
petentlyrepresenttheircriminal client, includ

ing public defenderor appointedcounsel

cases.

Anattorneywho is not competentto handlea

criminal caseat thefelony level cannotethi
cally representthe clientwho is constitution

ally entitled to an adequatedefense.SeeEa
skyv. State,334 So.2d630 Fl&App. 1976.

A lawyercannotberequiredby ajudgeto rep
resent an indigent criminal defendantwhen

the lawyer cannotcompetentlyperform be-
causeofinadequatepreparationtime. "Failure

of an attorneyto declineto performsuchrep-

resentationmay result in disciplinary meas

uresbeingtakenagainsthim." Id. at 507.

In Easky,the judge appointeda public de

fenderto representfelonydefendantsat apre

liminary hearingwhenthe public defender

who had thecaseandthe file did not appear.

Uponrefusingtheappointmentdueto lackof

preparationand violation of Rules of Profes

sional Conductandeffective assistanceof

counselguaranteesthetrial court held theat

torneyin contemptandhadtheattorneyincar

cerated.Theappellatecourtreviewedthecon

temptholding thatthetrial judgeerredin "re

fusing to recognize[the attorney’s]responsi

bilities under theCode of ProfessionalRe

sponsibility Id. at 508.

In Matter of Beck,902F.2d 57th Cir. 1990

thecourt appointedanattorneyunderthefed

eral Criminal JusticeActasappellatecounsel

for an indigent convicted defendant. The cli
ent’sattorney,Beck.filed an appellatebriefof

lessthan2 pages.The appellatecourt entered

ashow causeorderaskingBeck to explainhis

incompetentwork. His responsethat he wasa

solepractitionerand this was his first appeal

was found by the 7th Circuit to be an unap
pealingexcuse.SuspendingBeck for at least

ayear,andrequiringhim, amongotherthings,

to takean appellateadvocacycourse,thecourt

reasoned:

Membersofthebarof theSeventhCircuit
havean obligation to render competent
services. Although the cumbersome
mechanismsof professionaldiscipline
usually arereservedfor lawyerswho steal
from clients, otherwise violate ethical
rules,or frivolously vex adversaries,they
are not so limited. It is an importantpart
of thejudicial officeto ensurethecompe
tenceanddedicationof thebar,aswell as
its adherenceto ethicalstandards.United
Statesv. Williams, 894F.2d 2157th Cu.
1990; SECv. Suter, 832 F.2d 988 7th
Cu. 1987; United Statesv. Gerrity, 804
F.2d 1330 7th Cir. 1986; UnitedStates
v. Bush, 797 F.2d 536 7th Cir. 1986;
El-Gharabli v. INS,796 F.2d935,938-40
7th Cir. 1986. Defendantsin criminal
casesespeciallyneedthe courts’ aid. In
digentcriminal defendantsdo not select
their own lawyers. If counseloffer feeble
assistance,meritoriousdefensesmay go
unclaimed,or defendantsmay languishin
prisonas [appellanti is while thecourt
obtainsasecondlawyer to put up a stiffer
defense.Id. at 7.

CONCLUSION

Underthesestandards,Kentuckypublicadvo

cates,whetherfull-time or part-time,andDPA

cannotethically, professionally,or legally ac

ceptcaseswhichcreateaworkloadthat inter

feres with competent,quality representation.

ED MONAHAN
AssistantPublic Advocate
1264 Louisville Road
Frankfort, KY
502 564-8006

FUTURE
SEMINARS

20th Annual Public
Defenders
Conference

May3l-June 2, 1992
Lake Cumberland State

Park

The largestyearly gatheringof Criminal
Defense Attorneys

DPA TRIAL
PERSUASION
PRACTICE
INSTITUTE

October 11- 16, 1992
Kentucky Leader

ship enter
Faubush,KY

For informationabouttheseand otherup
coming seminarscontact:

Ed Monahan
Directorof Training,
Departmentof Public Advocacy
1264 Lousiville Road
Frankfort,KY 40601
502 564-8006

APRIL 1992 I TheAdvocate13



AN INTRODUCTION TO DUI REFERENCE MATERIAL

With theonset,July 1, 1991 of the"new" DUI
law, evenmorecitizenswill bepulled, admit
tedly by their own actions,into the criminal
justicesystem.The differencein theseclients

is that alargepercentageof them will haveno
criminal record. They will be full-time em

ployed. The averageDUI offendercan be the

bankpresidentcoming homefrom his daugh
ter’s wedding, the local high school teacher
havinghad acoupleof beersat the ballgame,
or you. With theperseviolation, theaverage
personhasno dearclue as to when he/she
crossestheline. As such, thesepeoplewill be
showingup by thehundredsat law offices all
overthis Commonwealthwith their virtual

livelihood on the line. As such,DUI court is
no longerthe placeto "cut agood deal"or to
let "the youngerlawyerscut their teeth." As
practitionersin DU! court,we oweit to these
clients to be well-preparedand armedwith
sufficientlegalftechnicalinformation to chal
lengetheprosecution’scase.

Vith thosethoughtsin mind, thefollowing is
abriefintroductionto availableDiJI reference
materials.No attemptwasmadeto "rate" the
resourcesnor waspriceconsidered.All ofthe
material providedinsight into the situation,
and the differenceswere noted in an attempt
to aid selection.There aremost assuredly
otherresourcesand referencesavailable not
includedin this sample,and their exclusion
wasdueto lackof immediateavailability, not
quality.

TITLE: DEFENSE OF DRUNK
DRIVING CASES

AUTHOR: Erwin, Richard C.

PUBLISHER: MatthewBender

TYPE OF RESOURCE: 4 Volume,
LooseLeaf, Updated3 TimesPerYear

ADVANTAGES: Erwin is a comprehensive
treatiseon virtually all aspectsof drunkdriv
ingpractice.Accessto theinformation is pro-

videdthrough3 sources:1 acomprehensive

index; 2 a detailedsectionby sectiontable

of contents;and 3 a tableof casesthat are
cited in theresource.Thevariousbreathalco
hol measuringdevicesIntoxilyzer,Breatha

lyzerreceivein depthtreatmentincludingthe
history,thescientificprincipleinvolved,prob
lemswith andattacksto themethodor thema

chine, and sampledirect andcross-examina

tions. In addition to astep by stepoutline to
the practiceof DUI cases,Erwin includesa

chapterspecifically devotedto the special

problems anddefensesto a perse prosecu

tion. Thereferenceis repletewith samplemo
tions,sampleexaminations,publishedstudies,

and sampleinstructions on almost any con

ceivableissueencounteredin aDUI case.

DISALWANTAGES: Erwin is definitely a
deskset.Thetableof contentsis in Volume1,

theindex is in Volume 4, and thematerial is

spreadout between.Eachvolume is cumber

some andthereforereadyreferencein the

courtroomis hampered.As acomprehensive

set,Erwin, by definition, containsa lot of ma

terial not directly relevantto Kentuckyprac

tice. As is truein manylegal treatises,theup

dateat timeschangesthe text by page,para

graphandline. Wherethe original text, if
foundin otherthan VolumeI, this necessitates

flipping backand forth betweenvolumes.A
lot canchangebetweenupdates.

COMMENTS: Erwin is readableand well-

annotated.For thosejust startingaDU! prac
tice or thosewho,althoughnot generallyen

gagedin criminal work, from timeto time find

themselvesin DUI court,Erwinis anexcellent
cornerstonefor the library. For thosewith

moreexperienceandasrelianceon theper se
statuteincreases,someof Erwin will lose its

dayto day usefulness;however,thetechnical
sectionswill continueto makeErwin avalu
ableresource.

TITLE: DEFENDING DRUNK
DRIVERS

AUTHOR: Frajola,WalterJ. andTaran
tino, John

PUBLISHER: JamesPublishing Corn
pany

TYPE OF RESOURCE:Single Volume
LooseLeaf Notebook

ADVANTAGES: Frajola points out thesig

nificant issuesand problems encounteredin
thetypical DU! case.SinceFrajolais abio

chemist, the book leansto scientific princi
ples,explainingthem in commonsenseterms.

Specific sectionsaredevotedto the various

breathtesting devices,with samplequestion

and answerchallengesto the Intoxilyzer and
Breathalyzersprovidedin theappendix.Vari

oushelpfulformsareincorporatedthroughout

thetext as well asspecificexamplesof direct

and cross-examinationsin key areas.When

updated,the new material replacesthe old in

thetext.

DISAIWANTAGES: Accessto theinforma

tion is throughtableof contentsonly. Caseci

tationsarerepresentative,not exhaustive.My

copy,althoughrecentlyupdated,failed to in

corporatethe effect of recentSupremeCourt

decisionsthat greatly effectedthe text pre

sented.

COMMENTS: Frajola is a resourcebest

suitedfor thosewho regularlypracticecrimi

nal law butneedextrainsight into thespecific

issuesinvolved in DUI litigation. The single

volumeis readilyaccessible,althoughthelack

of indexlimits its effectiveness.Theinforma

tion presentedseemspointedat thetechnical

aspectsof the case,althoughlimitedpractical

informationis alsoincluded.

TITLE: DRINKING/DRIVING
LAW LETTER

AUTHOR: Nichols, John

PUBLISHER:Callaghan& Company
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TYPE OF RESOURCE:Biweekly Peri
odical,CumulativeIndex Published

ADVAAGES: Up to the minutereporting
of significantdevelopmentsin DUI caselaw
andscholarlypublications.Theauthordirects
thereaderto relatedarticlesin pastissues.

DISALWANTAGES: The digest format it

self, particularly of the casedecisions.Fre
quently, decisionsare reportedwith insuffi

cient citation to allowthereadyretrievalof the
caseitself or with cites to trial court rulings.

Theeventualbulk producedby attemptingto

keep eachissue in aretrievable systemis a
problem.

COMMENTS: A serviceof this type is cru
cial to the practitionerwho concentrateson
DUI law and/oronewho needsto keep abreast

of the latesttrends. It will not adequatelyre

place the treatisesfor the beginner or occa
sional practitioner.Theeditor is a nationally

recognizedexpertin the field whoseinsight,
through his commentary,is extremely helpful.

TITLE: HANDLING DRUNK
DRIVING CASES

AUTHOR: Brent, Stephen and Stiller,
Sharon

PUBLISHER: Lawyer’s Cooperative
Publishing Co.

TYPE OF RESOURCE: Single Volume
DeskBook, Updated Annually By Pocket
Part

ADVAN’FAGES: Eachsectionof this re
sourcecontains annotations to relevant
Am.Jur. andA.L.R. articles. Resourcedivided
into broad chapterscx. Initial Encounter to

Arrest; PoliceQuestioning that are easily rec
ognizedby eventhe leastexperiencedpracti
tioners. Appendix of commonforms. Informa
tion retrievable through table of contents, in

dex, andtable of cases.Detailedtechnical in

formation, including deficienciesin andchal
lengestothe various breathtestingtechniques.

DISATh’ANFAGES: To asmall degreecon
tains informationhelpfulto an overallunder
standingof thefield of study but not directly
helpful, suchasahistoryof enforcementtech
niques.Pocketpartrequiresflipping backand
forth throughtext.

COMMENTS:This resourceis aimedat both
thedefenseandprosecutionof DU!. As such,
it containstext, forms, andsamplesgearedat
theprosecutionaswell. In additionto thetech-

nical/legal aspectsof DUI work, attention is
given in this resourceto being a DUI lawyer.

Text is presentedon settingof fees and forms

areprovided for sample retaineragreements.

TITLE: DRINKING AND
DRIVING LiTIGATION

AUTHOR: Nichols, Donald

PUBLISHER: Callaghan& Company

TYPE OF RESOURCE: Multivolume
LooseLeaf, Updated,NotebookForm

ADVANTAGES: Nichols expandsbeyond

DUI litigation andcovers the relatedareas

such as dramshoplitigation, third party civil

liability, postmortemevidence,eec. Like Er
win, it is comprehensivein scope.Multiple ci

tations to relevantauthoritiesareprovided.

Nichols containsboth technicalinformation

and how-toadvice.Of greatadvantageis the
separatevolume "trial notebook"containing

checklists and forms andpracticaladvice to

guidethepractitionerthroughaDUI casefrom
initial contactthroughpost trial action.There

is aglossaryof relevanttermsusedin there

source,as well as a bibliographyof relevant
publishedmaterialsavailable. The informa

tion is adequatelyretrievabledueto an index,
tableof contents,andtableof cases.Detailed

sectionsof thevarious testing techniquesis

provided, aswell ascommonsensegrouping

of topics.

DISADVANTAGES: Multiple volumesre
quire this resourceto remaina library re

source.Theupdaterefersto changesin text by

page,paragraph,and line thus requiring ifip

ping back and forth. The length of time be

tween updateshampers reliance on this re

sourcefor up to the minute information.

COMMENTS: Nichols, the author, may well

bethepreeminentauthorityin this field. All of

the otherresourcescredit Nichols for contri
butionsto thefinishedproduct.Nicholsallows
the practitioner to look to one resourcefor in

formationon the DUI andtherelatedcivil li

ability issues.The "trial notebook"is anex

ceptionalplus to usingtheresource.Like the
Brent/Stillerresource,Nicholsgives practical

information into billing, retainers,and the as
pects of law office managementthat a DU!

practice involves. It is themost comprehen

siveresourcerevieweddueto its scope.

ROBERT A. RILEY
Assistant Public Advocate
LaGrangeTrial Office
Oldham/Henry/TrimbleCounty
LaGrange,Kentucky 40031
502222-7712

TWO PUBLIC DEFENDERS
SWITCHING SIDES WITH NEW
JOBS

The scalesof justice will tip toward the
prosecution’s sideThursdaywhen 2 attor
neys in thePaducahOffice of Public Ad
vocacychange jobs.Charlotte Scott, after
6 1/2 years as a public defender, will
becomean assistant to McCracken
County Commonwealth Attorney Tom
Osborne.JaneOsborne,a sister to Tom
Osborne, will becomean assistantattor
ney to Graves County Attorney Gayle
Robbins."I couldn’t be happier,"Tom Os
borne said of Scott’s employment to fill
the position vacated6 months ago when
DonnaDixon returnedto private practice.
‘She’s got great experienceand will be a
big addition to the staff in this office and
a big plus for law enforcementin the
county." Osborne said he discussed
Scott’s employment with various police
officers,"and they all said they supported
it." Osbornesaid he and assistantcom
monwealth attorney Tim Kaltenbach han
dled all of the office’scasesfor thepast 6
monthsand called the 3 1/2-weekChum
bler-Kariakis trial "just one little bit" of
the total workload."You don’t get to have
many people like Scott," he said. "And,
we’re talldng major support out of that
position." "It’s like having Christmas
come around a second time," he said.
Scott worked for 2 years with a private
law finn in Louisville before becominga
public defender. Her caseshave included
practicallyevery type of crime including
capital murder. She said the office has
been a greatplace to gain experience."I
loved being a public defender," she said.
"1 look forward to representing the citi
zensof thecommonwealthnow insteadof
just one citizen at a time." Don Muir,
managing attorney, said the PaducahOf
fice of Public Advocacywould have only
4 other attorneys to cover both Mc
Cracken and Graves counties - Patricia
Byrn,SusanBurrall, Bob Little andCaro
lyn Keeley.Muir said JaneOsborne had
beenin theoffice 2 years.Thecaseloadin
the Paducahoffice "is probablyas heavy
as anybody’s in the state," he said.Al
though the normal staff includes7 attor
neys,Muir said he’d beentold statefund
ing hadbeenfrozen. Competingwith pri
vate law offices is another obstacle."The
beginning salary is roughly the sameas
the state police and you’re talking about
peoplewho have threeyearsoflaw school
and a bar exam under their belt."

VERNE BROOKS
Sun StaffWriter

"Reprinted from the PaducahSun."
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CHANGING THE SYSTEM: RACISM AND CRIMINAL

JUSTICE

THE CRIMINAL JUSTICE
SYSTEM IS RACIST

I havebeenwearingabow-tiefor thepastfew
monthsandthereactionhas beeninteresting.
At first I thoughtI would beaccusedof being
arocketscientistorperhapsalaw schoolDean
or maybeevenconfusedwith SenatorPaul SiL
mon. But, that wasn’tthe case;insteadmany
peopleinquired whetherI wasdoing animita
tion of Minister Louis Faxrakham.Was that
racism?Maybe.

A few yearsago, I appearedin a suburban
Cook County courtroom.My client was late
andwhenthecasewascalled,I steppedupto
the bench.The judgelooked up from his pa
persandaskedme wherewasmy lawyet he
assumedthat I wasthedefendant.Wasthat ra
cism?Probably.

I wrote,asPublicDefender,articlesin theChi
cagoDefender, alocal newspaperservingthe
African-Americancommunity.In responseto
my articles, readerswrote in with questions.
I receivedaletterfrom amotherof adefendant
whohadbeenchargedwith afelony.Whenshe
appearedin court shenotedthatthejudgewas
white, theclerk, thecourt reporter,thesheriffs
were white. Herquestion:whetherthe crimi
nal justice system wasracist, since the only
blackpeoplein thecourtroomwere eitherde
fendantsor victims. Theanswerto thatques
tion is yes,thereis no doubtaboutit: thecri,ni
naljusticesystemis racist.

In fact, the criminal justice systemof the
UnitedStateslooks moreandmorelike thatof
SouthAfrica’s everyday. As the Sentencing
Projecthaspointedout in its latestreport,here
in theland of the freeand the homeof the
brave,black menareincarceratedat arate

of four times therate of black men in South
Africa, a tragic and revealingstatistic.

LEGAL SYSTEM’S FAILURES

Unfortunately,thelegalprofessionhasnotre
spondedto theracismandcrisisin thecriminal
justice system. Although thereareapproxi
mately800,000lawyersin this country,fewer

than 1% arein anyway involved in defending

the indigentand perhapsonly 4% or 5% are
concernedwith criminal law or criminal jus
tice.

Law schooladmissionrequirementsandcosts
excludedmanyminorities who may be inter
estedor inclinedto deal with thecriminal jus

ticesystem.Our majorlaw schoolsareturning

out thosecontentto write memosbut unpre
pared or uninterestedin defendingliberty.

More and more lawyers arerepresentinga
smallerpercentageof monied clients, while

thosepersonsmost in needof legal services

aregoing unrepresented.

Legal education is not immune from racism.

The complexionof mostlaw school facilities

remaindevoid of color. It’s only been in the

fairly recentpast that theABA and the New

York Bar, admittedAfrican-Americansinto
their ranks.

CRIME’S DEBT

But the crime problem,asEarlWarrenpointed

out yearsago, is largely the result of an over

duedebt that oursocietyhasbeen unwilling to

pay. It is clear, however,that our society is

willing to pay somedebts.For example: the

billion dollar bail-out to the savingsand loan

industry and the six hundreddollarsan hour

the FDIC is payingprivatelaw firms to work

on the saving andloan crisis; the massivere

sources thegovernmentwas willing to devote

to thePersiangulf war. Most commentators
suggestthat we will neverknowthetotal cost
involved in that effort. So we chooseto pay
somedebtsand ignoreothers.

We haveignoredtheconditionsthat havecre
atedthe problemsof crime in this society.

Thoseconditionswhich breedcrime include

thelackof meaningfulemploymentoppoitu
nities,afailing public educationsystemin our
urban areas,povertywith all its ramifications
andracism.

Today we haveone million peoplelocked up
in jails and in prisons in this country. Over
50% areAfrican-Americanmales.We have

moreblack menin ourjails andprisons than
in ourcollegesandprofessionalschools.45%
of African-Americanchildrenlive in poverty.
Thenumberonecauseofdeathfor blackmen
betweentheagesof 15 and 30 is murder.

Despitethefact that theaveragedrug abuser,

accordingto our former drug czar William
Bennett,is awhitemalesuburbanite,the"war

on drugs" is concentratedin the African-

American community, not for preventionand

treatmentbut for enforcementandincarcera

tion. Our failedpoliciesaredramaticailyillus

trated by the AIDS epidemic:52% of the

womenwith AIDSin theUnitedStatesaxeAf

rican-American;AIDS is now creepingup to

be thefourth and fifth leading causeof death

for African-Americanwomen of child-bear

ing age; 53%of childrenin this countrywith

AIDS areAfrican-American.

THE NEW SLAVE CATCHERS

Back to thelegal profession:I attendedare

cent conferencediscussingtheAmerican Bar

Association’sproposalsfor new sentencing

standardsand someonepointed out the need

to reexaminethephilosophyof the standards

in light of information that the United States

now leadstheentireworld in its rateof incar

ceration, in light of the fact that prison con

structionis becomingthenumberonedomes

tic growth industry,that we arespendingmore

moneyon constructingmoreprisonsthannew

homes,that we haveonecorrectionalofficer

for everythreeinmatesversusoneteacherfor

every thirty studentsin our urbanpublic

schools,thatthe costsof our crimecontrol/in-
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carcerationbinge is now at about16 billion
dollars ayear. And the responsewas"well, so

what?The UnitedStatesalsoleadstheworld
in violent crimes.’ Although not oftenarticu
lated, thesentimentamongmanyis that Afri
can-Americans commit a disproportionate

shareof thecrime andthereforedeserveto be
locked-upandincarcerateddisproportion

ately.

I’m often askedwhy there is this dispropor
tionateimpacton and in theAfrican-American
community?The answerto meisobvious,par

ticularly when you look at the historical, sys

tematic and continuing oppressionof entire
generationsandcommunities. In fact, I often

wonderwhy moreAfrican-American,particu-.

larly in our urban areas, are not"criminals."

Remember,it usedto be a crime for an Afri
can-Americanto learntoreador write,acrime

to many,acrimeto moveor relocatefrom one

communityto another, a crime to speakthe
nativelanguageor to keepfamiliesintact.

Thebadgesof slaveryarenot easilydisposed

of withoutlingeringeffects,especiallyin light

of persistentand continuingracismas evi
dencedby police brutality, segregatedhous
ing, inadequateeducationand lack of mean

ingful employmentopportunities.Today, it
seemsasthoughequal employmentopportu
nity for African-Americanmen existsonly in
the military and in jails andprisons.Don’t for

get inadequatemedicalcarein oururban areas,
lack of treatmentand pie-natalcare,hospitals
failing all over inner city communities, an in
fant mortalityratefor someAfrican-American

communities exceedingthat of most third
world countries.Giventhehistoricalperspec
tives andtheodds,sometimesI marvelat the
successrateof many African-Americanfami

lies and individuals.

Although oneout of four young black men is

under the control of the criminal justice sys

tem, eitheron parole, in jail or prison, or on

probation,that meansthat somehowthreeout
of four are managing to escapethedragnet,the

new slave catchers.But it’s not easy.

About ayear ago, two young boys in a mid

dle-classcommunity in Chicagowereon their
way to the barber shop oneSaturdaymorning.

Suddenlyapolice car pulled up, called them
over, slammed them against the car, verbally
abused them, searched them, went through
theirclothesandwalletsand, finding nothing,

droveoff. Oneof theyoung boys happenedto
be my son.I was stunnedbut he was not out

wardly affected becausehe says he seesin

stanceslike this frequently.

Last fall two teenagerswerewaiting for a bus

afterabaseballgameoutside ComiskyPark.

A policecarpulled up, orderedthem into the

car, drove them into one of the more racially

hostile areasof the city, dropped them off

wherethey were attacked,beatenand chased

out ofthe community.I havejust learnedthat

thetwo police officers allegedto have com

mitted this act were tried andacquittedat a

benchtrial.

WHAT DO WE DO?

So what mustwe do aslawyersandadvocates

in thecriminaljusticesystem,recognizingthat

at the sentencingstageit’s almost too late?

Clearly we must devotesome efforts outside

thecourtroomto educatethepublic, change

priorities andchallengethestatusquo. Inside

the courtroom we must do the same andget

creative;educatethejudges,changepriorities

and, onceagain, challengethe statusquo.

STRETCH THE LAW TO
ACHIEVE JUSTICE

A few yearsagoI had a deathpenalty case

wheretwo black men were chargedwith mur

der of two white businessmen.The casewas

tried twiceand both times thejury was hung.
At the third trial the prosecutorsexcusedall

theblacksfrom thejury venire. This waspre

Baisonandwhen!arguedto thejudgethatthis

wasunfair,he reliedon thestateof thelaw as

it existedat that time. I arguedthat thelaw is

living, breathingandsuiectto change;that

generationsagoit would havebeenillegal for

me to evenbe in the courtroom arguing the

case.He didn’t buy my argumentbut eventu

ally thecasewasreversed.

Thepoint is we must stretchthelimits of the

law and makeit changeto providejustice for

ourpeople.

A good exampleis theMinnesotajudgewho

declaredthe narcoticslaw in Minnesotaun

constitutionalfor thedisparateeffect they had

on African-Americanin that thepenaltiesfor

thosedealingcrack werefar moreharshthan

thosedealingpowdercocaine.Sherecognized

in a courageousdecisionthat "crack" was a

drug largelyconfinedtotheAfrican-American

community becauseit was cheaper,while

powdercocaineis usedmoreoftenin thewhite

community.

VICTIMIZATION OF THE
DEFENDANT

I think we mustpoint out that often thereare

two victims in thecourtroom;not always, but

often the defendantis also a victim and we

mustdiscover,point, andportraythe environ

mental conditionsthat contributeto an indi

vidual’sbehavior.Wemusteducatethe judges

aboutthe defendant’s community, the lack of

resources,drop out rate in the high schools,

lackof employment opportunities,etc.

PERSONAL WORRIES

For me, theseissuesaxe personalas well as

professional.I haveasixteen-year-oldsonand

I’m concerned that statisticallyhe may have a

betterchanceof being murderedor incarcer

atedthanbeingeducatedandbecomingapro

ductive memberof oursociety.I knowthat my

eighteen-year-olddaughter’s life may be

threatenedby the AIDS epidemicand thather

quality oflife may beimpactedby thegenera

tions of young black men incarceratedandon

deathrow.

ADVOCATING FOR THE
MARGINALIZED

We have theprivilegeandthe responsibility of

speakingfor the voiceless,the restrained,the

confined and the deprived.We must be clear

andforceful.

RANDOLPHM. STONE
Professorof Law
Universityof Chicago
6020SouthUniversityAve.
Chicago,illinois 60637-2786
312 702-9611

Randolph N. Stone,former Cook County
Public Defender, now Clinical Professorof
Law andDirector oftheEdwin F. MandelAid
Clinic at the University of Chicago. Origi
nally presentedattheNationolConferenceon
Sentencing Advocacy in Washington, D.C.,
April 19, 1991. He will presentat the KBA
Annual Conventionin Lexington on June 6,
1992 on Racismand sexism,andfunding in
the criminaljustice system.

Reprintedfrom NLADA, CornerstoneSummer,
1991 by permission.
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WHAT DOES A FAIR CRIMINAL

JUSTICE SYSTEM REQUIRE OF US?

On April 14, 1991, SteveDurham and Ernie
Lewis spoketo theSentencingTaskForcees
tablishedby the 1990 GeneralAssembly.On
behalfof theKentuckyAssociationof Crimi

nal DefenseLawyers.

We talked to the TaskForceaspublic defend
ers who had beenpracticingin the trial courts

for many years. We did not presentreamsof
statistics,nordid we speakfrom theperspec
tive of criminologists. Rather, we spoke as
criminal defenselawyers.

It is important in discussingsentencingto re

call what sentencinglawsshould be. Sentenc
ing laws in a state should be simple so that
thoserequiredto apply thoselaws,probation

andparole officers, judges, lawyers, can un
derstandandapplythoselaws. It is important

for the laws to be consistent,so that litigants
before court believe that they have been

treated equitably. And flexibility is important,

becauselaws cannotbe written in such a way

that every situation and scenariocan be ad-
dressed.

The common law in Kentucky did anything

other than meetthese goals. Rather,that law
was "a product of historical accidents,emo
tions, and the comforting political habit of

adding a punishment to every legislative

proposition." "The Kentucky Penal Code",

by Hon. Frank Haddad, Jr.,The Advocate,

April, 1991, quoting Prof. KathleenBrickey.
Mr. Haddadhasdonetheentire barawonder

ful serviceby thiswell researchedand written
historicalperspective.We handedthearticle
out to membersof theTaskForce.

The KentuckyPenalCode,passedin the early
1970’s, did much to correct these problems,
and to achievethe goalsof simplicity, consis

tency, and flexibility. It was simple, with its
four levelsof felonies. ClassC felonieswere

constructedasthenorm. ClassB feloniesgen
erally were defined as aggravatedClass C
felonies. ClassA felonies were reserved for

themost seriousof crimes. All personscon

victed of crimes, however,were eligible for
probation.Thejury fixed penaltiesbasedonly

upon the crime itself rather thanextraneous
facts selectedfrom a person’s background.

Thejudgesentencedas an expert,taking the

jury’s decisionregardingthe crime,andadd

ing to it the information from the PSI and

hislherexperiencein orderto make adecision

on probation, concurrency,or modification.

The PenalCodewas alsoconsistent,an inte

gratedwhole. By andlarge,all personswere

to be treatedequallywithin theguidelineses

tablished in the statute. Flexibility was the
greateststrengthofthe PenalCode. The Code

didnot try to setout in advancethosecasesin

which probation would be inappropriate.
Rather,it establisheda flexible systemso that

a sentencingcourt coulddecidebaseduponall

the factors beforehim what a fair and appro

priatesentenceshould be.

Sincethattime, muchhasbeendone to dilute

the Code, and to return it to the pre-Code

hodge-podgedays. It is no longer as simple

as it was. For example,one need only try to

make consistentKRS 533.030,532.045, and

533.060to realizethat simplicity is disappear

ing. It is no longer consistent. The philoso

phy of sentencingis no longer that all areeli

gible for probation. Rather, thelegislaturehas

beencarvingout egregioussituations in which

they believe the power to placea defendant
from eligibility for probation should be re

moved from thesentencingjudge’s discretion.
Somestatutes are contradictorysee533.060

and 532.110,or the parole eligibility of PFO

1st vs. a violent offender,to cite two exam

ples. flexibility in sentencinghasnow been

reduced, with the judge having no choice in

many casesto deny probation. The result is

that politics have been served,but in many
casesinjustices have occurredbecausesen

tencing judges have had no discretion to do

what they otherwisemight have done.

More specifically, six post-penal code
changeshaveoccurred that havewreakedcon
siderable damageto our sentencinglaws:

1. The passageof KRSS33.060.The use
of a gun as written into the Code had
already resuhed in numerous Class C
feloniesbeingtreatedas ClassB felonies.
533.060addedan additional hammerto
the useof a gun. One couldconjure nu
merous situations in which a gun is used,
perhapsby a co-defendant and probation
would still be appropriateunder the cir

cumstances. Section two of the statute

mademandatory denial of probationand
consecutivesentencesfor numerous indi
viduals, irrespectiveof thecircumstances,
for those persons committing crimes

while on probation or parole. Section

threetook away from the judge the deci

sion regarding whether to sentencecon
currently or consecutively for thoseper

sonscommitting crimes while on bail. In

all of theseinstances,the legislature tried
to imaginesituations wherethey believed

that probation was inappropriate,selec
tively taking away power from the sen
tencing court. Courts have been corn
plicitorsin this. SeeMartin v. Common
wealth, Ky. App. 777SW.2d 2361989,
Riley v. Parke, Ky., 740 S.W. 2d 934
1983, and Devore v. Co,n,nonweallh,
Ky., 662S.W. 2d 829 1984.

2. KRS 532.045. Here the legislature
exceptedout of thestatutory schemevir
tually all sexoffenses,irrespectiveof the
facts and circumstances,irrespectiveof
treatmenttheperpetratormay be getting,
irrespectiveofthe family situation and the

harm that will be done by removal of dad

from the family. The legislature made a

decisionthat thetouching of achild by a
now treated dad is more harmful than
beating that samechild to the point of
death.

3. Thepresumptionof’ probationis not
being followedin many places. ThePe
nal Codesetup apresumptionof proba
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tion. The reality is that the restrictive
statuteswere not necessarybecausethe
presumptionis not being followed any
way. Thereareplaceswherejudgesnever
probate anyone; there are other places
whereprobationis only grantedfor first
time, young, Class D felons wherethe
victim is ascwnbag.

4. Truth-in-Sentencing.This is thebest
exampleofpolitical, anecdotallaw mak
ing, a law passedin responseto George
Wade not receiving the death penalty.
This statute,in addition to all its other
mischief, allows the jury to sentence
basedupon a confusingand sometimes
irrelevant misdemeanorrecord, andre
strictsthedefendantfrom putting in any
thing other than that which would rebut
what the Commonwealthhas proven.
Theonedaytrial is virtually athing of the
past. Manytrial judgesandboth prosecu
tors and defenselawyers hateit. And
most seriously,this statute,andspecifi
cally KRS 439.3401 allows for the
equivalentof life without parolein cases
wheredeathhasnot occurred,muchless
non-aggravatedmurder.

5. The exponentialuseof PFO. While
therewasan arguableneedfor PFO prior
to truth-in-sentencing,thatneedno longer
exists. Peoplewho commit violent
crimes are now serving longer time in
prison underthe truth-in-sentencingstat
utes. TheParoleBoardis makingparole
virtually non-existent.And yet, asif law
enforcementdid not haveenough tools,
they can takeanonviolent offender with
two prior nonviolent offensesand force
him to spendten yearsin prison with no
chanceof parole. This law can create
immenseinjustice andinequity between
persons in different jurisdictions. An
other problem with PFO is that some
prosecutorsuse it as a plea hammer.
Many personswith substantialdefenses,
or perhapswho are innocent, end up
pleadingto one or two years in order to
avoidtheparoleeligibility ofPFOI. Now
that misdemeanorsarebeingenhancedin
numeroussituations,including trafficof
fenses,one canimaginethe potential for
injustice. PFOis an unnecessary,nefari
ous law that needsto be abolished.

6. Thedisappearanceof parole. Many
personswith shortprisontermsof oneand
two years are being denied parole and
having to serveout theirsentences,often
without everleavingthecountyjail. Pen-
pie who pled guilty 6-8 yearsago undera

differentparole board,with the expecta
tion of parole, are now being informed
thatthey wereseriouslyin errorat thetime
of their plea. As theword spreads,more
and more casesshould andwill be tried.
I now tell all of my clients that if they
pleadguilty they needto be preparedto
do all of thetime to which they areplead
ing, becausethat is thenewreality.

The effectsof these changesareobvious.

Thereis seriousovercrowdingin ournation’s

andstare’sprisons.Costsarebecomingintol

erable,ascorrectionsbecomesthetaxpayers’

black hole. I believethatthereis an increasing

senseof inmates’ doing time who are being

treatedunfairly. This will be aharvestin the

yearsto comethat we will notwant to reap.

And yet, at the sametime, personsin politics

continueto denytherealityof all of this, pre

ferring insteadto usethe criminaljusticesys

tem as one of the last solid ways of getting

votes. Whatcan be betterto talk aboutthan
Willie Horton? Onecantakeastrongposition

on crime andcriminalsandneverhaveto face

the hardissuesfacingourstateandcountry.

Whatdid we recommend?

1. Eliminate or rewrite PFO so that it
appliesonly to thosewho are indeedper
sistent and incorrigible, and against
whom the violent offender statute does
not apply. We also suggestedexamining
theelimination of ClassD felonies alto
getherfrom the definitionsof underlying
felony and felonies for which enhance
mentis possible.

2. Rewrite 532.060and 532.045so that
both statuteswould establishfactors the
judgeshouldconsiderwhenlooking at the
probation question, rather than creating
absoluteprobationprohibitionsasthey do
now.

3. Abolish or rewrite substantially the
entireTruthin SentencingStatute, includ
ing the Violent Offender Statute. We tee
ommended that in doing so, take time,
include thoughtful prosecutors and de
fense lawyers and judges,and only act
basedupon reasonratherthan passion.

4. Restore the cap written into 532.110
and destroyedin Devore.

5. Eliminate thepossibilityof double

enhancement.

6. Quit reactinganecdotally.Every time
there is a new variationor situation,that
does not mean we need a new criminal
law. Recognizethat the crime rate has a
lot moreto do with family dysfunction
and poverty than it has to do with the
deterrenteffect of penal laws passedby
the legislature.

7. Involve thecriminal defensebar more
in thewriting of new criminal law legis
lation.

In closing,a decadeago we in this nation in
carcerated230 peopleper every 100,000. In

the past decade, our crime rate increasedby

1.8% Yet, wenow incarcerate407 out ofevery

100,000,more thanany other country in the

world. We mustreversethis trend in order to

return a senseof fairness and balanceto our

criminal justicesystem

ERNIE LEWIS
AssistantPublic Advocate
Director
DPA Madison/Jackson/Clark County Office
Richmond, KY 40475
606 623-8413

The Advocatehas beenfocusing on
racism in the criminaljusticesystemin a
continuing series of articles, interviews
and tables.

This serieshasbeencompiledin a58 page
booklet and is availablefrom The Depart
ment of Public Advocacy for $4.00 the
costof xeroxing and mailing. Make your
check out to Kentucky State Treasurer
and mail to:

RacismReports
The Advocate
Departmentof Public Advocacy
1264 Louisville Road
Frankfort,KY 40601
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JUSTICE CABINET
RECEIVES 54 TIMES THE GRAPH I

DOLLAR INCREASE OF PUBLIC DEFENSE OF POOR

TheAdministration’sproposedbudget for FY93 andFY 94 shows DPA a continued step- child.

DOLLAR INCREASES
Judiciary Increased8.8%; DPA Increased33% FY 9294 BIENNIUM

Thepercentageincreasefor the92-94bienniumin statefundingfor thefollowing agenciesand for JJSTC: CA8 ir
theentire statebudgetis:

1 Judiciary8.796%
2 Total StareBudget8.706%

37iOo3 Justice7.512% POSEQj4 PublicAdvocacy3.289%
5 Prosecutors3.173%

JusticeReceives$18.3Million; DPA Receives$337,100 .WOAPY S27O6o

Theproposeddollar increasesfor FY 94 over theactual statefundingin FY 92 for the following
agenciesis:

1 Justice$18,338,900
2 Judiciary$8,270,600
3 Prosecution$962,100
4 DPA $337,100
SeeGraph1

Undertheproposedfunding, theJusticebudgetjumps from actualFY 92 fundingof $244,129,600
to FY94 fundingof $262,468,500.TheJudiciaryjumps from $94,029,300to $102,299,900.Prose

________ _______

cutorsincreasefrom $30,317,200to $31,279,300. DPA increasesfrom $10,248,200to
$10,585,300.The total statebudgetjumps from $4,505,787,300to $4,898,052,900.

Step- Child Statusof DPA

In the proposedbudget for FY 94, Justice receives54 times the increase in dollars asdoes DPA.
The Judiciaryreceives 24 times theincreasein dollars asdoesDPA.Over the biennium,thestate
budgetincreases$392,265,6008.7%.Of the$392.2million increase,theJustice Cabinet receives
4.675%,theJudiciary receives2.108%, Prosecutorsreceive.245%,and DPA receives.086%.See
Graph2.

BULK RATE
US POSTAGE PAID
FRANKFORT,KY 40601
PERMIT #1

GRAPH 2

KY BUDGET UP $392,265,600
% CRIMINAL JUSTICE AGENCY INCREASE
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