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FROM THE EDITOR:

Weseeourselvesas standingout in all of historyas a peoplewho cherishand protect
freedommore than any other people. Our individual freedomsare insured through
our Bill of Rightsof our UnitedStatesConstitutionand subsequentconstitutional
amendmentslike the 14th amendmentwith its due processand equal protection
rights, and through the Bill ofRightsof our KentuckyConstitution.December15,
1992 is the 201st Anniversaryof the United StatesBill ofRights. September28,
1992 is the 101stAnniversaryof the KentuckyConstitution’sBill ofRights.

SPECIALRECOGNITION ANII A LIBERTY RESOURCE

Thisveryspecialissueof our magazinecelebratesthesedefiningvalues,remindsus
of the historical reasonsfor the developmentof thesepreciseindividual protections,
and brings togetherrich resourcesand thinking for current and future use by
Kentucky’s criminal justice systemand by Kentucky’s leaders and teachers.We
know of no currentKentuckyresourceof this magnitudewhich brings togetherso
muchinformationon our liberties. In additionto ourregularcriminal justicereaders,
this issueof our magazinegoesto everyKentuckyschool,over 1,000.Hopefully, it
will beusedfor many yearsas a ready resourcefor our educationsystem.Together,
we needto work to remind ourselvesand to remind the future beneficiariesand
iniplementersof the origin and importancethe guaranteesof our fundamental
freedoms.

WHEN IS LIBERTY MOST AT STAKE?

Theraw powerofgovernmentvs. a person’sliberty takeson its mostdramaticbattle
when the state, through a prosecutor,seeksto imprison or kill a fellow citizenfor
conductclaimedto be criminal.The extent to which that criminal processis fair is
the extent to which we really valueliberty in our society.

WHO IMPLEMENTSOUR RIGHTS?

Rightson paperaremeaningless.Theymustbeput intoeffectby someone.A criminal
defenseattorneyor a public defenderstandsrepresentinga citizen-accusedagainst
the state’sdesireto seizethe liberty or life of oneof its own. Defendersare thepersons
who implementthe Bill ofRights,perhapsmorethanany otherpersonin our society,
when they standup anddefendan individualagainstthe powerof government.Let’s
recognizethis, appreciateit, and remind others of how much we appreciatethose
who arewilling to standup for the poor, the outcast,the marginalized,andeventhe
guilty anddefenseless.Thedegreeto which the statecan takeliberty from oneof the
leastof us is the degreeto which our real liberty is at risk. As Martin Luther King
has remindedus in his Letterfrom the BirminghamJail, "Injustice anywhereis a
threatto justice everywhere."Sometimethis yearpat a Bill ofRightspatriot on the
backand thank them for fosteringour freedoms.The liberty we enjoy is a product
of their efforts.

PRODUCED THROUGH MUCH GENEROSITY

This issue is published through the enormousgenerosityof two donors: 1 an
individual who prefers to remain anonymous,and who was attractedto donating
$7,500becauseof thespecialnatureof this issueand its distributionto Kentucky’s
schools;and 2 TheKentuckyBar Foundationwhich has givenDPA a $2,800grant.
The Kentucky Bar Foundation is committed to improving the administrationof
Justice,educatingthe public about the legal systemand enhancingthe imageof the
profession.Its officersare:Carroll M. Redford,Jr., President;RobertW. Kellerman,
President-Elect;William]. Kathman,Jr., Vice President;ThomasE. Turner,Secre
tary[Freasurer;Carol M. Palmore, Immediate PastPresident. The opinions ex
pressedare thoseof the authors,and do not necessarilyrepresentthe views of The
Bar Foundationor our anonymousdonor.We are indebted to our donors for their
immensegenerositywhich will result in the educationof many Kentuckiansfor the
next generationon theessentialnatureof our liberty.
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HAPTER 1

We, tile peopteof tIle Commonwealth
of fJCentucy,gratefutotile 9ln4qhlty

we enjoy, and invoicing
godfor civil,
liberties
continuance
ordain and
Constitution.

political, and re4qious
tile
do

thisestablish
of these blessings,

Kentucky Constitution, 1891

JUNE 1992 IThe Advocate 4



&,
26 /49/ a& anzena?i2

I, -. a
M. by s lie a sais Mn i.5 St ad lieti. rW.t 1R5 wifl mc be .n

Pkt lb dje ei ejas at it l.a a an.
!a.eE lb i1i S .S Ay 05 eatsm S. S law
tWt Tb * it - a- as- a
Pitt lb ifl it Sly ‘ - ad nSit
nit it. .* -qw a nn
S Tb. ‘SM
by_Is_a --

IS TM * - lie - fl 5- ass a .n n S eta. o_......

AS - mae, s - a. I. S.ty ad Stee Seb sEa. a. - lie be S - ‘Sub -* *. .-. -*

eta ,‘ 4

F&, "

tr-’-
‘tfl.¼

- ata - V - b a -.. -
a------ -

- S IS I. - - -

AataSSsr.a.s..g
I IS be My St

it. S set us by ray Ed be sa as. .t .iti be Ins Wj.tm I
. tm - m mm.

Ed aS. p ‘be .sa ee emit eM ..,,..t,,. itt 05
Mn,peeak*afdbySaSesea,Sjea. Is. . 55

-
-

be - 55- .1 a.. * S iliad S doOm, ama a. 5 tSLs - wte. 5* fl be pipe In nile
kaEaaiSd’_- it
IS a s as - et IS S .aa

Sad 5 at - Ed Mn iuaeth e PS. aIit pi.

lb .1N

IS 1 5 uSc S. ntis
IN pea Li a elb. Ed be flS5 oby beMuse. $ In sf5 Stiat asS S.i a be a.a. sit be -

-.. C Mill..
i.e. it mist a. - - be it itS - ia -

it pta eld. Li S - Sb.., be - pi a Japady of Ii. a S. - Ed ay plwy I. abet a aiM - ydle in skI a. .
- . . Is. - -t a-
IS It - S MOd lieS IS -

AlabEdbe.p.aaaypin, InabyayitMnab.Sajea,pootdaEdMndyW5xnet’Si
me.a a 55i
N. pus - .ua S. Ed M ip la. Gnus A a a
i.e. a S as -
AM p5.. Ed be IdES be nflMn .aLa it. i.e endS edit. sit IS- a at - S pta sat Pd.
as. n bees it aUS S "Sian Islet
IS nISi.Iaitnas -"

awEd -t be aSS, .eSw N.. 5 SluM.

IS it.e
Tb pa-S. isa., .5. it a.. Ss,r4 pdn at . Shoe ae I. pebee C
IS t b is She it a SS-, .55 - Li it
I S - pie - a it w ie Sa s SI be
mbeiwt____SSa
- .ps .5 at eat .n
55_a - a

- * - earn
it . Ed I. SS.S.Ioia a SontpS.GnflAa.S a .,abeMEd -. Sa I
i.e. a IS a- S MS - -
TM S of aS a Ed s_p SSmaMn Ed - - - a a el S SL at ap pta EditS

a t SE SSm..
Pin a.nS’ - Ed.’. t.Ms t IS asS Ed
Si pa .. a Earns N pass Spa 5.tS SS - a it it a 5

alas S - a Li Mn Sea
The IS Ai SI - a a S ap aMny -_ - a- - - it a Ed a S. s a Siam a

ISla- Mn
Mn S. - Ed - be r

IS a an, ._a.._. s
, a L.S., s’S S - - t ..- S a5 St. liEd SI Mn 5
s * as a as asaw
bp.eS- __...dtbSw.aflS..isiatjhdi it eflte SEaflS b5 Cs it...- it EdISa.e

JUNE 1992/The Advocate 5



GEORGE NICHOLAS: FATHER OF

THE KENTUCKY CONSTITUTION

GeorgeNicholas 1753-1799wasborn
into a prominenttidewaterVirginia fain
ily in Williamsburg.Early in life young
Nicholas demonstrateda brilliance of
mind which was to characterize his too
brieflife. Thougha residentof Kentucky
for only a decade,he was to have a pro
found influenceon the formation of the
Commonwealthand the setting of legal
precedentsin its fonnativeyears.At age
thirty-five GeorgeNicholasemigratedto
Kentucky in 1788. He came west after
having hada seasoningexperiencein the
furious Virginia debateover ratification
of the UnitedStatesConstitution.Toohe
hadbeena representativein the Virginia
General Assembly from Hanover
County, and later from Albemarle
County.

Nicholas leanedmore to the Madisonian
philosophy of constitutional govern
ment. As a matterof fact he had incurred
someJeffersonianenmity in pushingan
investigationof ThomasJefferson’sgu
bernatorialadministration.As a legisla
tor Nicholaswasactivelyinvolved in de
bating several cardinal issues which
came before the General Assembly.
Among them public debt,establishedre
ligion, andthe matterof land policies.

As an activepolitician in Virginia Nicho
las was thrown into associationwith
James Madison, ThomasJefferson,
GeorgeWashington, and many of the
other prominent men of the times. No
doubtthe mostimportantpolitical expe
rience GeorgeNicholashad was his in
volvementin the stirringdebatesover the
ratification of the FederalConstitution.
He was a strong proponentof ratification,
a factwhich threwhim into oppositionto
Patrick Henry and the delegationfrom
the KentuckyDisthct.

As a participantin the constitutionalde
bates Nicholas becamethoroughly
groundedin both the processof constitu
tional drafting, and in gaging the cross
currentsof opinion on the subject. The
Virginia debatehad drawn into context
the varying views on the natureand ac
ceptability of the United StatesConstitu

don. Beyondthis he was givenan insight
into the role of the state in the Union of
States.

GeorgeNicholasexpressedstrong views
on representativegovernment,the rights
of the slates,and the generalprovisions
of extendedrights. In the fundamental
debatesheconfrontedPatrickHenry in a
defenseof the work of the framersof the
Constitution. He also confronted the
delegation from the Kentucky District
which voted unanimouslyagainstratifi
cation. At the momentthe Kentuckians
were highly agitated over three major
issues,separationfrom Virginia, dealing
with the Indian policy, and openingthe
Mississippi River to free accessto all
western boatmen.The latter topic had
almostobscuredthe separationquestion
in the Danville conventionof 1787.

Thus when GeorgeNicholas arrived in
Kentucky in 1788,hebroughtwith hima
mature knowledge of constitutional
drafting, and of many of the issuescon
fronting the Kentuckiansin their move
for independentstatehood.In 1789 the
Virginia GeneralAssemblyhad for the
third time enactedenabling legislation
prescribingthe terms by whichKentucky
might separateitself from the mother
state.

In 1792 GeorgeNicholasmay havehad
one of the best legal-constitutionalmind
in the Kentucky District. He certainlyhad
hadthe mostexperiencein the field. Be
sideshis experiencein debatingconstitu
tional issueshe demonstratedin Danville
thecapacityto draw together and forma
consensusof thedelegation in the Tenth
SeparationConvention.

Unanimously both contemporarydele
gatesand later historianshavecalled
GeorgeNicholasthe "Father of theFirst
KentuckyConstitution." In the conven
tion of April 1792, and after the admis
sionofKentucky into the Union hadbeen
sanctionedby Congress,GeorgeNicho
las becamethe key delegatein thedraft
ing of the constitution.He was amember
of the ninememberCommitteeonPrivi

legesdelegated to producea constitu
tion. He sought to end slavery in Ken
tucky by constitutionalfiat, defendedthe
sanctity of land titles when properlyreg
istered, equality of the individual under
the applicationof the laws, a strong ex
ecutive power, universal manhoodsuf
frage, and the directelectionof the gov
ernor. The latter fact was eloquently
documentedin the strong statementsof
executivepower madein Article ifi.

Though George Nicholas was well in-
formedandprofoundlyinfluencedby the
UnitedStatesConstitutionhe had at hand
other constitutional sources,including
the MassachusettsConstitutionand the
secondone of Pennsylvania.In a final
analysis the first Constitution of Ken
tucky reflected all three of thesesources,
plus the Constitutionof Virginia, and the
writings in the Federalist.Nicholaswas
able to prevail upon the Committeeon
Privilege to acceptmuch of his political
philosophy.

Whenthe Governmentof the Common
wealth of Kentucky was organized on
June4, 1792, GeorgeNicholas became
the state’s first Attorney General,and in
a sensethe main actor in the application
of the constitutional principalsto the ad
ministrationof the new government.Be
yond this he becamea key defenderof
Kentucky in the long simmeringdispute
with Spain over the free accessto the
Mississippi River and the New Orleans
interchangeproducemarket. In the con
flict with the FederalGovernmentover
the excisetax on whiskey,Nicholas fa
vored the tax, but opposed President
Washington’s use of the militia to en
force its collection. He raised a strong
republican voice in the westin opposition
to the despisedfederalist Alien and Sedi
tion laws, contributing to the composi
tion and adoption of the famousKen
tucky Resolutions.

On November10,1798,GeorgeNicholas
wrote "A Friend" an extendedletter in
which he set forthhis views on the Alien
and SeditionLaws along with much of
his political philosophy in general. Aside
from his influence on the framing of the

ThomasD. Clark
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first KentuckyConstitutionand his oppo
sition to the oppressiveSpanishissues
andthe obnoxious federallaws, George
Nicholaswasto exerta strong andlasting
influencein the field of teachingthe law.
As the first professorof law in Transyl
vania Seminary,he taught William T.
Berry, Martin D. Hardin, JosephHainil
tonDaviess,RobertWickliffe and other
brightstarsof theKentucky Bar.Nicho
las’ life in Kentuckyspannedonly adec
ade.He died in Lexington at the ageof
fifty-five years,in 1799,the yearhis Con
stitution underwenta review and a revi
sion. Following the Kentuckycustomof
namingits emergingcountiesfor its mili
tary heroes and politicians, George
Nicholas’ memory was commemorated
in the naming of NicholasCountywhich
wasformedtheyearof his death,and the
lastone organizedin the eighteenthcen
tury.

THOMAS D. CLARK
248 TahomaRoad
Lexington,Kentucky40502
606 277-5303

Dr. Clark is’ a Kentucky landmark; the
Dean of Kentuckyhistorians. WhatKen
tuckiansknow of their past is a g4ft of Dr.
Clark. No scholarhascontributedmoreto
the progressof Kentucky. He has
authored scoresof booksandeditedmore
than a dozenmore. A Mississiopi native,
Dr. Clark taught at UK’s History Dept.
retiring ü 1965 as its Chair. Dr. Clark has
strong opinions about Kentucky’sConsti
tution andwhatthefuture requiresit. He
recentlyspokeatDPA’s i991 Annual Con
ferenceon theKentuckyBill ofRights, and
his remarksthereappearin this issue.

We owe Dr. Clarks a great deal for his
assistanceto us in the understandingthe
history ofKentucky’s Bill of Rights.
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Title Pageof Kentucky’s 1792 Constitution.
Original at Kentucky’s Historical Society,Frankfort.

JUNE1992/TheAdvocate7



1792 !lcentuckyWiffofRjglIts
2351CL’EXII.

Done in Convention at Danville, the
nineteenthdayof April, 1792,andof the
independenceof the United Statesof
America the 16th.

That the general,greatandessentialprin
ciplesof liberty andfree governmentmay
be recognized and established, WE DE
CLARE-

1. That all men when they form a social
compact,are equal, and that no man or
setof men areentitled to exclusivesepa
rate public services.

2. That all power is inherentin the peo
ple,andall freegovernmentsarefounded
on their authority,andinstitutedfor their
peace,safety and happiness.For the ad
vancementof theseends, they have at all
times an unalienable and indefeasible
right to alter, refonn, or abolish their
government,in such manner asthey may
think proper.

3. That all men have a natural andinde
feasible right to worship Almighty God
according to the dictatesof their own
consciences;that no man can of right be
compelledto attend,erect, or support any
place of worship,or to maintain anymiii
istry againsthis consent;that no human
authority can,in any casewhatever,con
trol or interfere with the rights of con
science;and that no preferenceshallever
be given by law to any religious societies
or modesof worship.

4. That the civil rights, privileges, or
capacitiesof any citizen shall in nowise
be diminishedor enlargedon accountof
his religion.

5. That all electionsshall be free and
equal.

6.Thatthalby jury shallbeasheretofore,
and the right thereof remain inviolate.

7. Thatprinting pressesshall be free to
everypersonwho undertakesto examine
the proceedingsof the Legislatureor any
branchof Government;and no law shall
everbemadeto restrainthe right thereof;
the freecommunicationof thoughts and
opinionsis oneof the invaluablerightsof
man,and every citizenmay freely speak,
write, and print on any subject,being
responsiblefor the abuseof that liberty.

8. In prosecutionsfor the publication of
papers,investigatingthe official conduct
of officers or men in public capacity,or
where the matter published is properfor
public information, the truth thereofmay

be given in evidence.And in all indict
ments for libels, thejury shallhave aright
to determine the law and the facts under
thedirectionofthecourt asin other cases.

9. Thatthe peopleshallbesecurein their
persons,houses,papers,and possessions
from unreasonableseizuresand searches;
and that no warrantto searchany place,
or to seizeany person or things, shall
issuewithout describingthem as nearly
as may be, nor without probable cause,
supportedby oathor affirmation.

10. Thatin all criminalprosecutions,the
accusedhatha right to be heardby him
selfandhis counsel;to demandthe nature
and causeof the accusationagainsthim,
to meetthe witnessesfaceto face,to have
compulsoryprocessfor obtaining wit
nessesin his favor; and in prosecutions
by indictment or information,a speedy
public trial by an impartial jury of the
vicinage;that he cannot be compelled to
give evidenceagainsthimself,nor can he
be deprivedof his life, liberty, or prop-
my, unlessby the judgment of his peers,
or the law of the land.

11. Thatno personshall, for any indict
ableoffense beproceededagainstcrimi
nally by information;exceptin casesaris
ing in the land or naval forces,or in the
militia when in actual service,in time of
waror public danger, or by leaveof the
court for oppressionor misdemeanorin
office.

12. Nopersonshall, for thesameoffense,
be twice put in jeopardy of his life or
limb; nor shall any man’s property be
takenor appliedtopublic usewithout the
consentof his representatives,andwith
out just compensationbeing previously
madeto him.

13. That all courts shall be open, and
everypersonfor an injury donehim inhis
lands,goods,person,or reputation,shall
have remedyby the due courseof law;
and right andjusticeadministered,with
out sale,denial,or delay.

14. That no power of suspendinglaws
shallbeexercised,unlessby the Legisla
tureor its authority.

15. Thatexcessivebail shall not be re
quired, nor excessivefines imposed, nor
cruelpunishmentsinflicted.

16.Thatall prisoners shallbebailableby
sufficient sureties, unless for capital of
fenses,when theproof is evidentor pre
sumption great; and the privilege of the
writ of habeas corpus shall not be sus
pended,unlesswhen in casesof rebellion
or invasion, the public safetymay require
it.

17. That the person of a debtor, where

there is not strong presumptionof fraud,
shallnot be continuedin prison after de
livering up his estatefor the benefitofhis
creditors,in suchmannerasshallbepre
scribedby law.

18. Thatno ex post facto law, nor any
law impairingcontracts,shall bemade.

19. Thatno person shall be attainedof
treasonor felony by the Legislature.

20.Thatno attaindershallwork corrup
tion of blood, nor exceptduring the life
of the offender, forfeitureof estateto the
Commonwealth.

21. The estatesof such personas shall
destroy their own lives, shall descendor
vestasin caseof natural death, and if any
personshallbe killed by casualty, there
shallbeno forfeiture by reasonthereof.

22. That the citizens have a right, in a
peaceablemanner,to assembletogether
for their common good, and to apply to
those investedwith the powersofgovern
ment for redress of grievancesor other
proper purposesby petition, address, or
remonstrance,

23. The rights of thecitizensto bear arms
in defenseof themselvesand the State
shallnot be questioned.

24.Thatno standingarmy shall, in time
of peace,be kept up without theconsent
of the Legislature;and the military shall,
in all casesand at all times, be in sthct
subordinationto the civil power.

25.Thatnosoldiershall,in timeof peace,
be quarteredin any house, without the
consentof the owner, nor in timeof war,
but in a manner to beprescribedby law.

26. That the Legislature shall not grant
any title of nobility of hereditarydistinc
tion, nor createany office the appoint
mentof which shallbe for a longer time
than during goodbehavior.

27.Thatemigrationfrom the Stateshall
not be prohibited.

28. To guard againsttransgressionsof
the high powers which we have dele
gated,WEDECLARE, that everythingin
this article is exceptedout of the general
powersof government,and shallforever
remain inviolate; and that all laws con
trary thereto,orcontrary to this Constitu
tion, shallbevoid.
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1799 entuck,y BilTef!/gIits
AflICuIE X.

Done in Convention azFrankfort,the sev
enteenthdayof August, 1799,and of the
independenceof the United States of
Americathe 24th.

That the general, great, and essential prin
ciples of liberty and free governmentmay
be recognized and established. WE DE
CL4RE-

1. That all freemen,when they form a
social compact,are equal, and that no
nianor setofmenare entitledto exclusive
separatepublic emolumentsor privileges
from the community,but’m consideration
of public services.

2. That all power is inherentof the peo
ple, andall freegovernmentsare founded
on their authority,andinstitutedfor their
peace,safety,andhappiness.For the ad
vancementof theseends, they have at all
times an unalienable and indefeasible
right to alter, reform, or abolish their
government,in such manneras they may
think proper.

3. That all menhave a natural and inde
feasible right to worship Almighty God
according to the dictatesof their own
consciences;that no man shall be com
pelled to attend,erect, or support any
place of worship, or to maintain any min
istry againsthis consent,that no human
authority ought, in any casewhatever, to
control or interfere with the rights of con
science;and that no preferenceshallever
begiven by law to any religious societies
or modesof worship.

4. That the civil rights, privileges, or
capacitiesof any citizen shall in nowise
be diminished or enlargedon accountof
his religion.

5. That all electionsshall be free and
equal.

6. That the ancientmode of thaI by jury
shall beheld sacred,and the right thereof
remaininviolate.

7. Thatprintingpressesshall be free to
everypersonwho undertakesto examine
the proceedingsof the Legislatureor any
branchof Government, and no law shall
everbemadeto restrainthe right thereof;
the freecommunicationof thoughts and
opinionsis one of the invaluable rights of
man,and every citizen may freely speak,
write and print on any subject,being re
sponsiblefor the abuseof that liberty.

8. In prosecutionsfor the publication of
papersinvestigating the official conduct
of officers ormen in a public capacity,or
where the matterpublishedis properfor
public information, the truth thereofmay
be given in evidence.And in all indict
ments for libels, the jury shallhavea right
to determinethe law andthe facts, under
the direction of the court, as in other
cases.

9. That the peopleshallbe securein their
persons,houses,papers and possessions
from unreasonableseizuresand searches;
and that no waitant to searchanyplace.
or to seizeany person or things, shall
issuewithout describing them as nearly
as may be, nor without probable cause,
supportedby oathor affirmation.

10.That in all criminal prosecutions,the
accusedhatha right to be heardby him
self and counsel; to demandthe nature
and causeof the accusationagainst him;
to meetthe witnessesface to face; to have
compulsory processfor obtaining wit
nessesin his favor and in prosecutions
by indictment or information, a speedy
public trial by an impartial jury Of the
vicinage;thathe cannotbe compelledto
give evidenceagainsthimself, nor can he
be deprived of his life, liberty, or prop
erty, unlessby the judgment of his peers.
or the law of the land.

11. Thatno personshall, for any indict
ableoffense,beproceededagainstcrimi
nally by information, exceptin casesaris
ing in the land or naval forces,or in the
militia when in actual service,in timeof
war or public danger,by leave of the
court, for oppression or misdemeanorin
office.

12.No personshall, for the sameoffense,
be twice put in jeopardy of his life or
limb; nor shall any man’s property be
takenor applied to public usewithout the
consentof his representatives,andwith
out just compensationbeing previously
madeto him.

13. That all courts shall be open,and
everypersonforaninjurydonehiminhis
lands,goods,person,or reputation, shall
have remedyby the due courseof law;
andright and justice administered,with
out sale,denial or delay.

14. That no power of suspendinglaws
shall beexercised,unlessby the Legisla
ture or its authority.

15. Thatexcessivebail shall not be re
quired, nor excessivefines imposed,nor
cruelpunishmentsinflicted.

16. Thatall prisonersshallbebailableby
sufficient securities,unlessfor capitalof
fenses,whenthe proof is evident or pre
sumptiongreat,and the privilege of the

writ of habeascorpus shall not be sus
pended,unlesswhen in casesofrebellion
or invasion the public safety may require
it.

17. That the person of a debtor, where
there is not strong presumptionof fraud,
shall not be continued in prison afterde
livering up his estatefor the benefit of his
creditors,in such manner asshallbepre
scribed by law.

18. Thatno ex post facto law, nor any
law impairing contracts,shall bemade.

19. Thatno personshall beattaintedof
treasonor felony by the Legislature.

20. Thatno attainder shall work commp
tion of blood,nor, exceptduring the life
of the offender, forfeiture of estate to the
Commonwealth.

21. That the estates of such personsas
shall destroy their own lives, shall de
scendor vestas in caseof natural death;
and if any personshallbekilled by casu
alty, there shallbenoforfeiture by reason
thereof.

22. That the citizenshave a right, in a
peaceablemanner,to assembletogether
for their commongood, and to apply to
those investedwith the powersof govern
ment for redress or grievancesor other
proper purposesby petition, address,or
remonstrance.

23. Thatthe rights of the citizens to bear
arms in defenseof themselvesand the
Stateshallnot be questioned.

24.That no standing armyshall, in time
of peace,be keptup without the consent
of the Legislature; and the military shall,
in all cases,andat all times, be in strict
subordinationto the civil power.

25. Thatnosoldiershall, in time ofpeace,
be quartered in any house, without the
consentof the owner, nor in timeof war,
but in a manner to be prescribed by law.

26. That the Legislatureshall not grant
any title of nobility or hereditarydistinc
tion, nor create any office, the appoint
ment to which shall be for a longer terni
thanduring goodbehavior.

27.Thatemigrationfrom the State shall
not be prohibited.

28. To guard againsttransgressionsof
the high powers which we have dele
gated,WE DECLARE, that everythingin
this articleis exceptedout of thegeneral
powers of government,and shallforever
remain inviolate; and that all laws con
wary thereto,or contraryto this Constitu
tion, shallbevoid.
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be recognizedand established,WE DE
CLARE-
1. That all freemen,when they form asocial
compact,areequal,andthatno man,or set
of men,areentitled to exclusive,separate
public emolumentsor privilegesfrom the
community,but in considerationof public
services.

2. That absolute,arbitrarypoweroverthe
lives, liberty, and property of freemen ex
ists nowhere in a Republic, not evenin the
largest majority.

3. The right of property is beforeandhigher
than any constitutional sanction; and the
right of the ownerof a slaveto suchslave,
andits increase,is thesame,andas invio
lable as the right of the ownerof anyprop
ertywhatever.

4. That all poweris inherentin the people.
and all free governmentsarefounded on
their authority, and instituted for their
peace,safety,happiness,security, and the
protection of property. For the advance
ment of theseends,theyhave,at all times,
an inalienable and indefeasibleright to al
ter, reform,or abolishtheir government,in
such manneras they may thinkproper.

5. That all menhave a natural and indefea
sible right to worship Almighty God ac
cording to the dictatesof their own con
sciences;that no man shall be compelledto
attend,erect,or supportany placeof wor
ship, or to maintainany ministryagainsthis
consent;that no humanauthorityought,in
any casewhatever,to control or interfere
with the rights of conscience;and that no
preferenceshall ever be given, by law, to
any religious societiesormodesof worship.

6. That the civil rights, privileges, or ca
pacities of any citizen shall in nowise be
diminishedor enlargedon accountof his
religion.

7. That all electionsshallbe freeand equal.

8. That the ancient mode of trial by jury
shall be held sacred, and the right thereof
remaininviolate, subjectto suchmodifica
tions as may be authorized by this Consti
tution.

9. That printing pressesshall be free to
every personwho undertakesto examine
the proceedingsof the GeneralAssembly,
or any branchof government;and no law
shall ever be made to restrain the right
thereof. The free communication of
thoughts and opinions is oneof the invalu
ablerights of man, and every citizenmay
freely speak, write, and print on any sub
ject, responsiblefor the abuse of that lib

erty.

10. In prosecutionsfor the publication of
papers investigating the official conduct of
officers, or men in a public capacity,or
where the matter published is proper for
public information,the truththereofmay be
givenin evidence;and in all indictmentsfor
libels, the jury shall have a right to deter
mine the law and the facts under the direc
tion of the court, as in other cases.

11. That the people shall be securein their
persons,houses,papers, and possessions
from unreasonableseizuresand searches,
and that no warrant to searchanyplaceor
to seize any personor thing, shall issue
without describingthem as nearlyas may
be, nor without probable cause,supported
by oathor affirmation.

12. That in all criminal prosecutions,the
accusedhath the right to be heardby him
selfand counsel;to demandthe natureand
causeof theaccusationagainsthim; to meet
the witnessesfaceto face; to have compul
sory processfor obtaining witnessesin his
favor; and in prosecutionsby indictmentor
infonnation, a speedypublic trial by an
impartial jury of the vicinage;that he can
not be compelled to give evidenceagainst
himself;nor can he bedeprived of his life,
liberty,orproperty,unlessbythejudgment
of his peers, or the law of the land.

13. That no person shall, for any indictable
offense,be proceededagainstcriminally by
information,except in casesarising in the
land or naval forces, or in the militia when
in actualservice, in time of waror public
danger,or by leaveof the court, for oppres
sion or misdemeanorin office.

14. No personshall, for the sameoffense,
be twice put in jeopardyof his life or limb;
nor shall any. man’s propertybe taken or
appliedto public usewithout theconsentof
his representatives,and without just com
pensationbeing previously madeto him.

15. That all courtsshall be open,andevery
person,for an injury donehim in his lands,
goods,person, or reputation, shall have
remedy by the due courseof law, andright
andjustice administered,without sale,de
nial, or delay.

16. That nopowerof suspendinglaws shall
be exercised,unlessby theGeneral Assem
bly, or its authority.

17. That excessivebail shall not be re
quired, nor excessivefines imposed, nor
cruelpunishmentsinflicted.

18. That all prisonersshall be bailable by
sufficient securities, unless for capital of
fenses,when the proof is evident or pre
sumption great; andtheprivilege of the writ
of habeascorpusshall not be suspended,
unlesswhen, in casesof rebellion or inva

sion, thepublic safetymay require it.

19. That the personof a debtor, where there
is not strongpresumptionof fraud,shall not
be continuedin prison after delivering up
his estatefor the benefit of his creditors, in
suchmanneras shall be prescribed by law.

20. That no cx post factolaw, nor any law
impairingcontractsshall be made.

21. That no personshall be attainted of
treasonor felony by theGeneralAssembly.

22. That no attaindershall work corruption
of blood,nor,exceptduring the life of the
offender, forfeiture of estate to the Com
monwealth.

23. That theestatesof such personsasshall
destroy their own livesshall descendor vest
as in caseof natural death; and if anyperson
shall be killed by casualty,there shallbe no
forfeitureby reasonthereof.

24. That the citizens have a right, in a
peaceablemanner,to assembletogether for
their common good, and apply to those
investedwith the powersof governmentfor
redressof grievances,or other purposes,by
petition, address,or remonstrance.

25. That the rights of citizens to bear arms
in defenseof themselvesand the Stateshall
not be questioned;but the General Assem
bly may passlaws to prevent personsfrom
carryingconcealedanns.

26. That no standing armyshall, in time of
peace,be kept up, without the consentof
the General Assembly; and the military
shall, in all casesand at all times, be in strict
subordinationto the civil power.

27. That no soldier shall, in time of peace,
be quarteredin any house,without the con
sent of the owner, nor in time of war, but in
a manner to be prescribed by law.

28. That the GeneralAssemblyshall not
grantany title of nobility or hereditary dis
tinction, nor createany office, the appoint
ment to which shall be for a longer timethan
for a term of years.

29. That emigrationfrom the Stateshall not
be prohibited.

30. To guard againsttransgressionsof the
highpowerswhich we have delegated,WE
DECLARE, that everythingin this articleis
expectedout of the general powersof gov
ernment.

1850 CcntucRy fBut[ofRiI1ts
ATTICLEXlii.
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HAPTER 2

I7ilTany flcentucfciansare neveraware
theylive undera Constitution[They

see it .They never feet it
TheConstitution mayeajst

never
directly.
as a vague
government

of State
in the abstract, but it
conception

seemsremoteto everyday4/è on rural
mail: routes andpleasantstreets in
little town-s....et without thissetof
fundamentalprinciples to guide our
local and Stategovernments,
whole structure wouldfa[ down in
confusion....Allen£Vt Trout, 1947

the
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The Kentucky Bill ofRights

The History of Kentucky’s Bill of
Rights: A living dedication to the

free individual

GEORGE NICHOLAS: FATHER
OF KENTUCKY’S BILL OF

RIGHTS

The history of the inclusion of the 28
sectionsof the Bill of Rights in the first
Kentucky constitution is vague. How
ever,everysourcedescribingthe process
of framing that documentdeclaresun
equivocally that George Nicholas was
the principalauthor. Theconstitutionwas
drafted in the brief period betweenApril
2-18, 1792. There seemsto be no docu
mentaryproof that any delegatehad in
handa copyof the secondPnnsy1vania
constitution,but evidenceis clear that a
copy waspresent.

With only the slightest variations the
Kentucky Bill ofRigha usedthe term, all
freemeninsteadof ailmen.Alsothe Ken
tuckystatementopenedwith a directquo
tation from the 1776 "Virginia Declara
tion of Rights." Section 4 of the Ken
tucky listing eliminatedthe phrase,"nei
ther ought the officesof magistrates,leg
islators,or judge, to behereditary."

GROUNDED IN MASON ANI
LOCKE

Neither the Pennsylvanianor Kentucky
Bill of Rights was original. One might
makea tenuouscasethat the elementsof
freedomreiteratedin all statedAmerican
bills of rights, and even in the first 9
amendmentsto the FederalConstitution,
have a vague tracery to the Magna
Charta of Britain. This, however,must
be viewed as the slenderestof historical
threads.More modem interpretationsof
the Magna Charta indicate that it was
distinctly conservativeandreacüonaiyin
tone andintent. Thedocumentcontained
no realessenceof personalguaranteesof
freedom in the sense of the people
achievingindividual liberties.

Basic constitutional issuesback of the
formulationof GeorgeMason’sThe VAr
ginfri Declaration ofRights were exten
sive duing the first three quartets of the
18th century. This was a seminal era
whenbothBritishandAmericanpolitical
histoiy underwent significant changes.
Certainly the influence of John Locke,
17th century philosopher-essayist,hada
profound impact on late 18th century
Americanpolitical thought. Thiswasre
flected in the risingdoctrineof the e4ual-
icy of men, the sanctityof property,and
the checksandbalancesthesisof govern
ment. In the Lockean sensemanwasborn
freeandequal,a philosophyclearlyswit
ten into the various American bills of
rights.

GeorgeMason’sdeclarationof rights re
flectedthe politicalandsocialtenorof the
times in most of the American colonies.
Beyond this it assertedin tersewording
the essenceof the underlyingfeeling ofa
large number of thoughtful colonial
Americans that they shared with all Eng
lishmenthe emerging freedoms. Mason
hadreadyaccessto his uncleJohnMer
cer’s fifteen hundred volume library.
Surely in that collection weretitles which
revealedcontemporaryEnglish political
thoughtsand reactionsof the 18th cen
wry. At the sametimehewasconversant
about affairs in the Ameiican colonieson
the eveof independenceandrevolution.
As indicated above, Mason’s most dis
tinctive accomplishment was that of
compiling a clear statementof political
freedomin the 16 sectionsof the Virginia
Declaration of Rights, anoutline which
was to be followed in the formulation of
the present-thy statements of human
freedomsand rightsunder the law.

FREEDOMFROM ARBITRARY
DECISIONS

Standing, always like a ghostin the po
litical wings of the 16th mid 17th centu
ries, was the abhorred StarChamberwith
its harsh andarbitrarydelivery ofjudicial
decisionsin criminal and mligious mat
ters. This abhorrencelingered well into
the 18th century in a sensitivity to

chargesof seditiouslibel as interpreted
andadjudicatedby a highly biasedform
of crown justice. Incipient was the fear
that the Star Chambermight be rein
stated.

The following caseswill suffice to illus
tratethe contentionsof seditiouslibel and
the adjudication of the issues.There was
that of John Thtchin and the Observator
1707. The editor stoodaccusedby the
governmentof seditious libel. He had
written that the crown governmenthad
acceptedbribes in gold from Francein
connection with a naval matter. After
considerable argumentsto the precise
placeof the writing andof its publication
the jury found Tutchin guilty of publish
ing the article but because of a procedural
blunder on the part of the Crown’s Coun
sel he was setfree.

A second case involving libel, actually
the direct freedomof the press, was that
of RichardFranklinandthe Craftsmanin
1731.This issue aroseout of Franklin’s
commentson King George II’s attitude
toward the observanceof the Treaty of
Ohent, an act which Franklin claimed
wasunsettling to internationalpeace.The
argument in this case as to the fact of
seditious libel by the Lord Chief Justice
Sir Robert Raymond was to make the
Franklin incident a classic onein the fu
ture. Franklin wasconvictedbut received
only modestpunishment.

There was published in London during
the first quarter of the 18th century a
series of writings known as the "Cato
Letters."These werewTitten andpublish
ed by John Trenchard and Thomas Gor
don. They denouncedthe excessesof the
fraudsduring the reign of Queen Anne,
especiallythosegrowing out of thegreat
South Seas Bubble speculations.The
authors, our of fear of crown lawyers
searchingconstantly for published state
ments which could be proceededagainst
as libelous, were cautious. Nevertheless
the collected "Cato Letters," one -of
which pertained to the freedom of the
press,were published in pamphlet loin
and received wide disthbution in both
EnglandandAmerica.Onthis sideof the

Thomas D. Clark
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Atlantic they addedfurther to the grow
ing political unrestandstirringsfor free
dom.

For American colonialsthe classictestof
freedomof the press was that provoked
by the German immigrant JohnPeter
Zengerin 1735.Zenger,publisherof the
NewYork WeeklyJournal, wasbrought
to thai in April of that yearon the charge
of criminal and seditiouslibel stemming
from his criticismof colonial crownoffi
cials. He hadaccusedcolonial Governor
William Cosby of arbiuañly removing
Chief JusticeLewis Morris from office.
In the celebratedthai, in which the dis
tinguished colonial lawyer, Andrew
Hamiltonof Philadelphia,volunteeredto
defendZenger,engagedin a contestwith
the Crown’s Counsel in citing English
authoritieson the subjectof seditious li
bel. Hamiltonwon a jury decisionof not
guilty for hisclient andJohnPeterZenger
was releasedfrom jail, and was voted
freedomof the corporation by the com
moncouncil.

Thefollowing yearZengerpublished the
pamphletentitled, A Brief Narrative of
the Case and Tryal ofJohnPeterZenger.
Irving Brain wrote of this publicationin
his book Bill of Rights, that the "Great
Noise in the world" was not due to the
New York jury’s revolt against British
judicial rulings but ratherbecauseof its
dramaticeffects. The Zenger case has
had a life of its own in the history of
Americanjournalism.There,however, in
1735 was already an advancingmove
ment to permit freemen to expresstheir
thoughts, whatever they were, andwith
out restraintor fear of chargesof sedi
tious libel. Thesecases were seminal
ones in the suuggle to gain complete
freedom,and to the wiiting into Amed
canBills of Rightsfreedomof speechand
presssections.

The evidenceof just what the delegates
to the 10th Kentucky Conventionmeet
ing in Danville in April 1792hadinhand
is scantyat best.The sourcesof the Ken
tucky Bill of Rights, however, are not
difficult to uace.Clearly delegateshad at
hand The Virginia DeclarationofRights
and that state’s constitution and must
havehadthat of Massachusetts,andcer
tainly the secoüdconstitutionof Pennsyl
vania. There can be no doubt that the
leading delegateGeorgeNicholas was
familiar with all of thesedocumentsplus
the addition, in 1791. of the first ten
amendmentsto the 1787 United States
Constitution.

GRANITESANCTITY OFKEN
TUCKY’S BILL OF RIGHTS

Historically the Kentucky Bill of Rights
hassurvivedalmostwholly intact in four
constitutionalconventions.No substan

tive subtractionsor additionshave been
madeto it during two centuries.In read
ing the available debatesanddiscussions
onegathersthe impression,that the few
exceptions,any changesmadein the Bill
of Rightshave beenalmostpurely stylis
tic ones,or,maybe,simplycarelesscopy
ing by public printers.Whateverthe dif
ferencesmay be in the four versions,
none has altered the long and arduous
tradition behind their formulation.
Though not engravedin stone,the Ken
tucky Bill ofRights over two centuries
hastakenon a sanctitywhich hasgiven a
heart and soul foundation to the entire
democratic process in the Common
wealth,eventhougha vastpercentageof
the population is ignorant of its actual
provisions.Its history through four con
stitutional conventions,during times of
warandpeace,andthe enactmentof vol
umesof laws and the handingdown of
endlesscourt decisions,theBill of Rig his
hasrQtaineda granitic durability.

The halfcentury, 1800-1850,was anera
ofconsiderablepolitical andsocialstress.
Becauseofthe embitteredslaverycontro
versy there werethreatsto freedoms,es
pecially that of the press. The Bill of
Rights receivedextensivediscussion in
the constitutional convention of 1849.
John W. Stephensonof Kenton County
was chairman of the committee on gen
eral provisions. He reported onNovem
ber 3rd that thecommittee recommended
no changesin the statement of rights.

SECTION 2: PROPOSAL

Three days later Archibald Dixon, of
Henderson County, offered an amend
ment to section 3 to read: "That all
poweris inherent in the people, and all
free governments are founded on their
authority and consent, and institutedfor
their peace, safety, and happiness, and
the security of their property, they have
at all times an unalienable and indefea
sible right to after, reform, or abolish
their government, in such manner as they
may think proper."

Dixon’s contentionswere that his sug
gestedchangesstrengthenedthe section
by giving it the necessaryelement of
clarity. There, however, may have beena
subtly in the useof, "and the securityof
their property." This amendmentcame
on the-heelsof an on-going and rapidly
intensifyingdebateover slavery.In 1849
Kentuckianswereagitatedover theanti
slavery and emancipationist crusades,
and with the bitter argument over the
repeal of the anti-importation law of
1833.

Again, on December 5th, Archibald
Dixon offered a new section 2 to be
included in the Bill of Rights. This
amendmentprovided, "That absolutear

bitrary power over the lives, liberty, and
propertyof freemen except for crimes
exits nowherein a republic - noteven in
the largest majority." After considerable
debatethis statementwas addedas the
new section2 to the Bill ofRights.

SECTION 6:

In section6, which pertainsto trial by
jury, ThomasW. Lindsay of Franklin
County pTOOSCd the rather reactionary
addition, "Bw the General Assembly mc’
provide fry law that juries, in civil cases,
shall consist of less numberthantwelve,
anti that 2f3rds of a July may find a
verdict in any case eithercivil or cri.’ni
naL" Thisproposalevokedextensivedis
cussion among the lawyer delegates, a
debatewhich, on bothsides,reflected the
prevailing socialandpolitical conditions
in Kentucky at the time. Finally, dele
gatessupportedthe additiononly of the
phraseto theoriginal section6, "subject
to suchmodificationsas may be author
ized by the constitution."

SECTION 7; FREEDOMOFTHE
PRESS

Thomas James, a Whig farmer from
HickmanandFulton counties,movedon
December6th to strike out of section7
the words, "The free conimunication of
thoughts and opinions is one of the in
valuable rightsof man, andeverycitizen
may fully speak,write, andprint, on any
subject, being responsible for the accu
racy of that liberty." Jamesquoted the
age-old adage about a robber stealing
onespursestealingtrash,but robbing one
of his goodnameleavesthe injured indi
vidual poor indeed. He launchedinto an
eloquent but angry discourseaimed at
limiting the freedom of the press.Just as
eloquently he revealed a total ignorance
of the hardwonfreedomsof the pressand
of its historical significance. Obviously
farmerJameshadnever heard of the cele
brated John Peter Zenger case.

Delegate James’ anger was directed
against the Louisville Chronicle which
hadrecentlypublished an anti-Whigarti
cle in which it spoke causticallyof the
actionsof "Kitchen Knife" BenHardinof
Lame County. The pieceentitled, "Sale
Avowed," said, "We understandthatOld
Ben Hardin has at lastopenly comeout
and declaredthat he will opposethe new
constitution.We statedsometimesince
that Old Benwas at heartagainstconsti
tutional reform, and bad sold himself to
the central power at Frankfort, and now
the avowal of the saleis madeby himself
Nor doeshe stand alone.There are ninny
others with him who have their price in
their pockets;and the democraticparty
will learnwith astonishmentthat among
themare men who dareto tell themselves
democrats."
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James’fervent speechfell on the deaf
earsandherealizedit by withdrawinghis
amendment.The conventionproceeded
to restateintact the 1792sectionpertain
ing to the freedomof the presswith offly
the most minordifferencein wording, a
fact which may be accountedfor by an
inexact nnscribing by a clerk or the pub
lic printer.

A NEW SECTION 2 ADOPTED

Mter considerabledebateas to the inclu
sion of ArchibaldDixon’s proposednew
section, ‘9’hat absolute, arbitrary power
over the lives, liberty and prosperity of
freemen except for crime exist nowhere
in a republic - not even in the largest
majority." This section was adopted with
the amendment to be included in the Bill
ofRightsby a vote of 55 to 34.

THE SLIGHT REVISIONS OF 1849

In its plenary sessionof December 21,
1849, the convention delegatesadopted
the full andslightly revisedBill ofRights.
As statedabove, a new section2 was
added. This necessitateda change of
numbering the subsequentsections.The
new section2 containedthe additional
phrase,security, and the protection of
property. The new section7 alsocon
tained the additional phrase, subject to
such mod atkins as may be authorized
l this constitution.In old sections23
and24, bearingon the subjectof ciU
zens’ rights to bear aims, a phrasewas
added, but the general assemblymay
pass laws to prevent persons from carry-
Mg concealed arms. In section 27, per-
mining to titles andthe creationof new
offices,the statementwaschangedfrom
during goodbehaviourto for a term of
years.

Running througJthedebatesof thecon
stitutional convention of 1849 was the
threadof a profound concernfor the sanc
tity of thestatementof rights included in
the first Kentucky Constitution. Occa
sionally a lawyer exposeda preJudice
basedupon adverseexperiencesin gath
ering evidenceand the trial of cases,but
thesewere overlooked after the plaintiff
had beenheard.By no meanswere the
modestchangesacceptedunanimously.
In a concludinganalysisof the actionsof
the convention, changesmadein the Bill
ofRightswere exceedinglylimited with
the possibleexceptionof section 2. In
several cases.including section 2, the
modificationsmay havebeenredundant,
as many delegateshad suggested.Occa
sionallythere were reflectedeitherpoliti
cally partisanfeelingsor an ignoranceof
the history of the age-oldcontentionsto
gain the personalliberties enshrinedth
the Bill of Rights, or the natureof per
petuatingthem in federalandstatecon
stitutional revisions.

THE 1890CHANGES

The Bill of Rights includedin the fourth
Kentucky Constitution is almost identi
cal with those includedin the threeearlier
documents.Themajor exceptionsappear
in the sectionsrelating to property and
franchises in which the phrase was
added,busno property shall be exempt
from taxation except as provided in the
constitution, and every grant of fran
chise, privilege of exemption,shall re
main subject to revocation,alterationof
amendment.

In conformitywith the 13thAmendment
to the Constitutionof the UnitedStates,
delegatesto the Kentucky convention in
1890 provided in the new section 25
that, SlaveryaMinvoluntaryservitudein
this stateareforbidden,exceptas apwz
ishinent for crime, whereof the party
shall have been duly convicted.The in
tent arid sentimentof this new section
wasfar removedfrom thepositivesenti
mentswhich were expressedin thecon
stitutional conventionof 1849.Thelatter
conventionhad devotedmuch time and
journal spaceto devisinga protectionof
the institutionofslavery from the ravages
of freedom.The 13th Amendmentto the
Federal Constitution nullified Ken
tucky’s iron-bound guaranteeof the sur
vival of slaveryin the state.In 1890sec
tion 25 of the Bill of Rightsratified this
fact.

Delegatesto the 4th Constitutional Con
vention beganan extendeddebateon the
subject of theBill of Rights onOctober2,
1890andcontinued on the subjectfor the
next 21 thys. It required512pagesof the
journal to cover all the oratory.Consid
eration of changesin the bill wasexcuse
enoughfor the outpouringof late Victo
rian declamation,someof it vapid, some
historically uninformed,and most of it
unproductive of change. When the
whooping and shouting died down the
Bill ofRightsof 1792wasleft essentially
intact. The preamblewhich expressed
gratefulnesstoGod for thepolitical, civil
and religious liberties about to be in
cluded in the new Constitution. Funda
mentally the spirit of 1792wasgivennew
life, only a light editorial handwas ap
plied to mostof the section.

Strangely,delegatesto the constitutional
convention of 1890 gave no particular
attentionto the dueprocessclausesin the
5th Amendment to the Federal Constitu
tion, or its restatementmore forcefully in
the 14th Amendment.In time, after the
adoption of the 14th Amendment in
1868, the dueprocessclausewas to have
enormousbearingupon legislation and
judicial decisions.There hasbeencreated
a veritable myriadof interpretations, ap
plications,andlitigation, all of whichhas
some sort of bearing,directly or mdi

rectly, upon the individual rigits of
Amen

Sang ly, delegatesto the Kentucky
constit tional conventionof 1890 gave
no cular attention in its adoptionof
a bill o rights to the due processclauses
of the th and 14th Amendments.This
clause, peciallythat in the 14th Amend
ment, to have enormousbearingon
futurej dicial decisionsandupon legis
lation t both stateand national levels.
Since Es adoption in 1868, the 14th
Ame ent has provoked a veritable
myriad of interpretations,applications,
and liti ation, all of which has borne
directi or indirectly uponpersonalfree
doms d privileges.

Thoug no mention is made in the more
recent entucky Bill of Rights of the
federal endments,it maybecontended
that erent in the entire declaration

the 26 sectionsof the statement
of righ is the fact that the due process
under elawmaybeappliedtoallac
tions volving personal freedoms. Tn
casesth federal law ve5usthose of the
states e clause has been applied to all
legislati n. In all instancesthe interpreta
tion of rsonalrightsunder the dueproc
ess c se has reflected a condition of
constan y changing times and their as
sessme t of old values.

SO IAL AND POLITICAL
INFLUENCES

Tangen ally Kentucky’s Bill of Rights
has be affected in many ways by
changin political andsocialconditions.
Thishasbeenespeciallywuehi thematter
of the sive body of court decisions
andlegi lation in the field of civil rights.
The cas s applying to the segregationof
races in the fields of public education,
acco tions, and the voting fran
chise, pecially, had a bearingon the
basic n ture of the Kentucky Bill of
Rights. the field of educationMissouri
a rel. ames v. Canada, Johnson v.
Univers ly of Kentucky,and Brown v.
Board Education were importantto
this Ma In additionthe passageby Con
gress of the Civil Rights Laws in the
1960’s influence fundamentally the
course legislationin the states.In the
caseof entucky’sBill ofRights this has
meant antiquationof all referencesto
raceand gender.Perhapsit evenimplies
substant al rephrasingofmanyof the see-
donsof e 811! ofRightsso as to insure
equality f treatmentin the laws without
inferen by phraseologyto raceandgen
der.

19 REAFIRMATION OF
IVIBUAL LIBERTIES

The sub ommitteeof the SpecialCom
mission on Constitutional Review in
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1987, made an extensiveexaminationof
the Kentucky Bill of Rights. It suggested
numerous emendations of the broad
specnumof rights covered in sections
1-261. The mostfundamentalchanges
proposedconcernedgender,race,prose
cutionby information,exactingthedeath
penalty,useof evidenceby unreasonable
search and seizure,use of the term
Commonwealth"insteadof "State,"rec
ognition of the increasinguse of elec
ifonically gatheredinformation,and the
removalof section12 relatingto indict
ableoffenses.

As fundamentalas thecommittee’ssug
gestionswere, noneof them in any way
even remotely implied a weakening of
the KentuckyBill of Rights, quite to the
contrary,aneffort wasmadeto bring this
segmentof the constitutionintoconform
ity with the changingLimes andtheever-
broadeningof the individual’s centralpo
sition in the complexmatrix of the laws
while assertinga guaranteeof personal
freedoms,but reminding of personalre
sponsibilities.

AMERICA’S HISTORICAL
DEVOTION TO INDIVIDUAL

RIGHTS
CONTINUE AND EXPAND

A cennalhistoricalfactpertainingto the
Kentucky Bill ofRights is thatthe rashof
eventsin the first three-çiartersof the
18thcenturyin bothEnglandand Amer
ica drew togetherthe strandsof man’s
searchfor guaranteesof individual free
doms. That a statementof the long and
arduoustravails in this areaof human
affairs could be refined and compacted
into as succincta formula as the first 9
amendmentsof the UnitedStatesConsfi
Wtion and in the various statementsof
rights in state consdniüonsis at oncea
major American intellectual-historical
accomplishment.Equally asimportantis
the fact that overthe past two centuries
there has beenimplantedin much of the
Americanpolitical mind anabidingdedi
cation to the basic freedomsassuredhi
the variousconstitutionalversionsof the
fundamentalrights ofmankindfunction
thgasafreeindividual in anopendemo
cratic society.

Justasimportantis the factthat thegen
era! public conceptof the freedomsguar
anteedin the Bill of Rights, federaland
state,is that with theenactmentof much
legislation, the handling down of court
decisions,and the production of schol
anylegal studies,the basicelementof the
Bill of Rights have been able to survive
andto be expanded.In the 20thcentury
alone the application of personalfree
doms have far exceededanything either
18th and 19th centuryconstitutionalfa
therscouldpossiblyhaveconceived,yct

the changeshavebeenmadeasan expan
sionof rights rather than asrestraints.

OUR BILL OF RIGHTS IS LIVING
AND VIBRANT

Both thenationalandKentuckybills for
rights haveproved to be living vibrant
things.For instance, the Open Records
Law hastakenthe freedomof investiga
tion and the pressfar beyond anything
Peter Zenger of his counsel Andrew
Hamilton, Richard Franklin or "Cain"
could haveconceived.The Civil Rights
laws of the 1960’s openedbroad legal
vistasof raceandgendernotdreamedof
in Danville in 1792. A single instance,
Brown it. Board ofEducanonkilled Ken
tucky’s Day Law deadin its tracks, and
instigated a socialrevolution, the endof
which is not in sight. Roe v. Wadehas
evenpennealedlocalpolitics.

DR. THOMAS D. CLARK
248 TahomaRoad

L xington, KY 40502
06 277-5303

r. Clark is a Kesuacky landmark; the
ean of Kentuckyhistorians. WhatKen
ckians know of their past is a gft of Dr.
lark. No scholar has contributed more to
progress of Kentucky.Hehas authored
score of books and edited more than
‘zen more. A Mississippi native, Dr.
lark taught at U.K.’s historydepanment,
tiring in 1965 as its chairman. Dr. Clark
cstrongopinionsaboutKnuuc/cy’sCon
it ution and whatthefutiwe requiresof it.
e recentlyspokeat the 1991 Annual DIM
onferenceon the KentuckyBill ofRights,
4 this ankle reflectshis remarks.
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PREAMP, E.

Yc,5t pconlc or the Co;:onwczJth 0 Kenteck::,rrLteful to

Al. ht God fr the civi1,o11 tica and relicious liberties

V;L cnjc,atd irvoLdrc the con inuarcc of thec hics&ings,

C o:a1rid est1biisL this Consti ution.

131 fL OF RI HITS4

T?at the çret and esscntial princi Jes or liberty and free

rovern:ert nm’: he recoeni ed and es ahlizbcd, We Declare that:

ceticn 1. Mi rer are,b rature,rr*e and equal,ani have

ecrtin irtherent and Inailenahic ri ;hts,aztnc which ray be

rcckoned:

First: The right of enjoyingSi de endint: their lives and

1ierties.

Second: The rirht of warshipini Mz’.gty Gcd according to the

r}jcttes or thcir consciences.

Tdrd The right or seckin and puruir.c thdr sarety and

Fourtht The right of freely cornurdat2ng thEir thouchts and

opinions.

Fifth: The flght or acquiring and nratoctiflg property.

1891.official copyofthe KentuckyCoi titution.Original at the Kentucky HistorPage1 of
Society.
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THE BILL OF RIGHTS: OLD LESSONS

AND NEW CHALLENGES

It is with greatpleasurethat I participate
in the 1991 wainingprogramof the Ken
tucky Public Defendersoffice. Public
Defendersin Kentuckyhave beenleaders
in the fight, not only to constantlyreal-
firm thecritical importanceof theBill of
Rights,but alsoin the vanguardof those
attemptingto preservethem. Thisbattle
has become increasingly difficult over
the last century, and,regrettablyduring
this term of the United StatesSupreme
Court. lampleasedrobeinaroomfull
of peoplewho arecommittedto insuring
the full protectionof eachand every in
digent defendantin the criminal justice
system. Having served as a public de
fender in the District of Columbia for
sevenyears.I can fully appreciateyour
resolveto leadour clients through these
most difficult times. Your battleis a dif
ficult one. We are in a time when the
criminal justice systemis on the vergeof
collapse.We have seenthe signalsfor
some time, but it is difficult to fight
againstsucha strongnationalddeagainst
the rights of the indigentaccused. I can
appreciatethe simple,but incredibly im
portant statementby the civil rights
leader FannieLou Hamer, who, in the
middleof someof the mostdufficult days
of the civil rightsstruggle,pausedto ob
serve:"I’M SICK AND TIRED OFBE
ING SICK AND TIRED?’ The easiest
thing for all ofus to do would be to close
out our files, pack our bags, get a few
hoursof much neededsleep,put on our
powersuit,thatoneniceoutfit we have
not worn sincejoining the ranksof pov
ertylaw practitionersandshowupMon
dayat the plushlaw offices of DEWEY,
CHEATEM & HOWE, and,during the
uaditional power lunch, tell the hiring
pariner how much we look forward to
workingin the corporatedepartmenthan
dlingmergersandacquisitions.Itsounds
temptingdoesn’tit?

But I implore you to continue in your
efforts to fight for the realizationof the
Bill of Rights. Althoughwhat Iplan to
say for the next few minutesdoesnot
offer a pretty pictureof the cunentstate
of the Bill ofRights, we cannotgive up.
If notfor the strugglesof Kentuckyabo
licionistsmore thana centuryago,andthe
progressive and innovative advocates
who fought for the creation of a public

defendersystem in this state more it
cently,I would not be able to stand before
you and discuss the Bill of Rights. I
certainly would not be able to stand here
and criticize thosewho continually try to
evisceratethose rights at every turn.
Every day that you standbeforejudges
anddefendthe Constitution,you makea
difference. Every time you insist that a
prosecutoroffer a sensibleplea to a cli
ent, you arefighting for theConstitution.
Every time you stand before a jury and
demandthat they recognizethat your cli
ent is cloakedin gownsproclaimingthat
the Constitution guaranteesher the we
sumption of ixmocence,you areenforcing
the Bill ofRights. Every time you stand
hereand hear the trier of fact whisper the
two greatest words in the English lan
guage,you arekeepingthe Bill ofRights
alive andvital. When you, as thvestiga
tors, fmd facts and preparewitnesses;
when paralegalsfmd those cases, stat
utes,andlegislativehistories,you invigo
rate the Constitutionwhich you, as sen
tencing &ivocates, presentour clientsas
sympathetichuman beings,you givereal
meaning to the conceptof justice. Re
member,when you give up, there is no
alternateline of defense.You arethe only
buffer betweenyour client and a hostile
world. Don’t giveup, anddon’t give in.

The notion that the Constitution has not
lived up to its billing, andthat theBill of
Rights is constantlyundermined, it not
new. In fact, complaintsaboutits impact
in the criminal justice system, and the
particular impact on Blacks and other
minorities, women, gay and lesbianper
sons, the disabled,the elderly, and the
poor, are centuries old. The comments
madeby FrederickDouglassmore than a
centuryago.areeerilyreminiscentof our
current malaise. In fact, some of the
problems of the criminal justice system
were brought to our attention more than
a century ago,near the timethat the Ken
tuckyBill ofRightswasadopted.Freder
ick Douglass,born a slave,but a freedom
fighter all his life, lamentedabout the
criminal justice system:

Justiceis oftenpaintedwith bandaged
eyes. She is describedin forensic elo
quence as utterly blind to wealth or
poverty, high or low, white or black.

But a
never
black

maskof Sn, however thick, can
blind American justice when a
manhappensto beon triaL

Itis tsomuchthebusinessofhis
enemi to provehim guilty, as it is the
busin ss of himself to prove his limo
cence. The reasonabledoubt which is
usuall interposedto save the life in
lii, of a white man chargedwith
crime, seldomhas any force or effect
when a colored man is accused of
crime.

It woul be disappointing enough if we
could s mply conclude that Frederick
Dougl s’s commentsin the 1800’swere
nowob olete, or only applied to African
Amen However,when I take a look
at the 811 of Rights in this country, and
the depi rable natureof the criminal jus
dccsys in, I canonly confirmwhatyou
already ow: Theproblemsof the crimi
naijusti e systemarestill with us,andare
likely continue into the future, unless
some tical changesoccur. Thosecom
mitted t fighting for the rights of the
disenfr chise, the abused, the under
privileg ci, arepainfully aware of the cuts
in all pr gramsdesignedto help thehelp
less,an realizethatourbudgetshavenot
only be n cut to the bone,but theseun
caringf cat maniacsarenow cutting into
the bo We can’t take much more of
these e policies.

Frederic Douglass is not alone in the
criticis of our founding fathers in the
way in hich the criminal justice system
has had a devastating thçact on poor
people. ustice ThurgoodMarshall, dur
ing the r emcelebration, pomp and cir
aims e in observance of the aimjver
sary of ur Constitution,expressed con
siderabi reluctance at the notion of
"celebrang" that venerabledocument.
Rather, lice Marshailcalledfor a seri
otis pe of examiningthe history,pur
pose,an shortcomingsof the Constüu
don in evolving society. JusticeMar
shalino d:

I dono believethat themeaningof the
Consti ion was forever fixed at the
Phil iphiaconvention. Nor do I find
thewi om, foresight,andsenseof jus

Charles J. Ogletree
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tice exhibited by the framersparticu
larly profound. To the contrazy, the
governmenttheydevisedwasdefective
from the start,requiringseveralamend
ments, a civil war andmomentousso
cial uansfonnationto attain the system
of constitutional government,and its
respectfor theindividual freedomsand
human rights, that we hold as funda
mentaltoday".

What FrederickDouglasand Thurgood
Marshall tell us is that althoughthe Bill
of Rightshasplayedan importantrole in
our society,we cannotoverlookthe harm
thathasoccurredto our client population
over theseyears. Indeed,in my view the
futureof the Bill ofRights, asa document
designedto protect the thterestof the
people,is in seriousjeopardy. Frommy
vantagepoint, the Bill of Rights hasbe
comea "Bill of Wrongs." Your job as
public defenders,and your efforts to de
fendthe indigentsin the criminaljustice
system,has becomeincreasinglydiffi
cult. l’here wasa timewhenwe thought
our responsibilitywas simply to insure
thatourclients4th, 5th, 6th, 8th and 14th
Amendmentrights were fully protected.
We would do that by being vigorous in
our investigation,zealousin our bail ar
guments,scrupulousin our researchor
motionsto suppressevidence,confronta
tional in our efforts to challengethe gov
ernment’sevidence,andvisionary in our
ability to developimaginativeandcom
pelling theoriesof defensefor ourclients.
However, every stepwe have taken for
ward,the SupremeCourtandmanyState
Courts, issue opinions forcing us two
stepsbackward.

Our tasktoday then, as public defenders,
is to determinenew strategiesto insure
that the Bill ofRights is reinvigoratedin
a systemthat proclaimsits commitment
tojustice.

Thiswill notbeaneasytask,nor arethese
easytimes.

Just this term, the Supreme Court has
engagedin a wholesaleassaulton every
provision of criminal procedurein the
Constitution. The limited time I have
today doesn’tpermit a full examination
of all the cases,or a completeand thor
ough examination of each opinion’s
shortcomings.However,it should be said
that the assaulton theBill of Rights ex
tendsfrom the momentof suspicion,un
der the Fourth Amendment, to the inflic
tionof the ultimatepunishment,underthe
EighthandFourteenthAmendments.

For example, in Ca!fornia v. Hodari,
theUnited StatesSupremeCourt permits
law enforcementto useanewweaponto
fight the waron crime,a weappnaslethal
as the most deadly gas at Dachau,by
interpreting the Fourth Amendment in

sucha fashion that law enforcementoffi
cers canignoreit at will. It is alreadyso
riddled with so many exceptions that it
has lost most of ks meaningand all its
vitality. Many of usthoughttherewasno
more damagethat could be done. We
werewrong.

One of the most preciousrights of all
citizens is the right to be left alone. The
more we see the encroachmentson this
fundamental right, the more we under
stand when legal commentatorsrefer to
the FourthAmendmentas "ever shrink
ing." In Hodañ, that shrinking of the
protectedzone reachednew heights. In
Hodari, an unmarkedpolicecarwaspa
trolling a Black neighborhoodin Oak
land, California. Several Black youths
were standing on the corner, when the
police, who were in plain clothes, but
wearing jacketswith "Police" embossed
on the front andback,pulled up. The
young Black men beganto flee. The
officers gave chase.Hodari nearly ran
into an officer; tosseda vial of cocaine
away, and was tackled by the officer,
handcuffed4andchargedwith severalof
fenses. In a measuredand persuasive
opinion, the California Courtof Appeals
and the California Supreme Court con
cludedthat anunlawful seizureoccwTed,
and affirmed the suppression of the
seizedevidence.

Although Terry v. Ohio long agotold us,
among other things, that the Fourth
Amendmentcoversrestraintson the lib
erty ofcitizensby police,Hodari refuses
to follow that view. Moreover,in Flor
ida v. !?oyer, the SupremeCourt real
finnedtheserights of respectanddignity
to be accordedcitizensby observing:

The personapproachedneednot an
swerany questionput to hint; indeed,
hemaydeclinetolistento thequestions
at all and maygo onhis way. He may
not be detainedeven momentarily
without reasonable,objectivegrounds
for doing so.

Before the ink completely dried on the
opinion, the United StatesSupreme
Court, th an opinion by JusticeScalia,
reversed.JusticeScalia’sreasoningwas
predictableandharsh:

Streetencountersalwaysplacethe pub
lic at somerisk, and compliancewith
police orders to stop should therefore
be encouraged. Only a few of those
orders, we must Pl1rTIe, will be with
out adequatebasis, and since the ad
dresseehas no readymeansof identify
ing thedeficient onesit is the responsi
ble courseto comply. Unlawful orders
will notbedeterred,moreover,by sanc
tioning through the exclusionaiy rule
thoseof them that are notobeyctSince
policeofficers do not command"stop"

xpecting to be ignored, or give chase
ing to beoumm, it fully sufficesto
ly the deterrent to their genuine,

uccessfulseizures.

J lice Stevenswasnotpersuadedby this
r fling, commentingin dissent:

In its decision,theCourtassumes,with-
ut acknowledging,thatapoliceofficer
ay now fire his weaponat an innocent

citizen and not implicate the Fourth
Amendment-as kxig as hemisseshis
target.

both the majority and the dissent
th miss is what I would describeasthe
odneyKing" ctor. Thereis no bubt
my mind that, after watching the tin
rciful beatingof RodneyKing. many
ericanswill not hesitateto run from

lice, asa matter of sheersurvival. As
alifornia State AssemblymanCurtis
ticker observed: "When Black people
Los Angelesseea policecarapproach-

they don’t know whetherjusticewill
meted out or whetherjudge, jury, and

cecutioneris pulling up behindthem."

Wydliff was equally poignant,ob
ing: "Even Black menwho shareno

erproblemwith the black underclass
e this one. Themost successful,re
table Black man can find himselfin

one-sidedconfrontationwithacopwho
inkshis first nameis ‘tJiggef’ andhis

name is "Boy." Yet, our Supreme
tin hasadopted a "no hann, no foul"

le with respectto the Fourth Amend
ient. If I don’t touch you, I haven’t
nplicMed your privacy fights. Or, to
pbraseKatz v. United States,the cur

interpretationof theFourthAmend-
ntis that it protectsneither Ic nor

laces. Thisassaulton theSilo Rights
cked up steamthis term in Arizona v.
ulminante. In Arizona v. Fulminatue,
e Supreme Court increasedthe power

f prosecutorsto utilize coercedconfes
*ons, by invoking harmlesserroranaly
* in considering coercedconfessions.

United StatesSupremeCourt, in my
jew committedfatalerror, by revoking

longhelddoctrinethatcoercedconfes
ions are now subjectto harmlesserror
Lnalysis. Not only does the Supreme
:oun, by suchdecisions,undeiminethe
ntegrity of our Bill of Rights, but more
mportantly decisions such as Pu/mi
tamesenda messageto policethat they
tie freetousewhatevermethodsarenec
ssary to obtain coercedconfessions
mowing that they are not likely to be
xc1udedatthal.In an opinionthat defies
ogic, the SupremeCourtabandonedthe
ixiomatic propositionthat in a criminal
ase,a defendantif deniedDue Process
f her conviction is founded,in wholeor
,z part, upon an involuntaryconfession,
without regard to the mith or falsity of the
onfession.
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For decades,the SupremeCourt finniy
held the view that threeforms of consti
mtional error,nying a defendantbeforea
biasedjudge,depriving a defendantof
counsel,andusing a coercedconfession
againsta defendant,couldneverbecate
gorizedasharmless.However,afterFul
minante,prosecutorsarelicensedto use
coercedconfessions.In Fulminante’s
case,he was incarcerated,andpeiist
ently pursuedby a governmentinformant
seekingevidence of a crime, with the
constantadmonitiontoFulminanteof the
ill that would befall him if he did not
confess,and let the informant protect
him. Fu1nnanteconfessed,and the
"protectiont’ he mceivedwas a prosecu
don for murder,andthis confessionwas
introducedat trial. Fortunately,for Ful
minante,amajorityof the SupremeCourt
reversedhis conviction. Unfortunately
for the rest of the world, the harmless
erroranalysiswill now be applied to fu
ture coercedconfessions.Onewonders
how long it will takethe SupremeCourt
to find convenient vehicle to eliminate
the remainingexceptionsto the harmless
error rule. In the not too distantfuture,
perhapsa biasedjudge, or the absenceof
counsel,won’t provide groundsfor com
plaint.

But it doesn’tstop there, theBill ofRights
underwenta further assaultwhen the
United States Supreme Court decided
County of Riversidev. Mclaughlin. Not
only are the police allowedto seizeyou,
and coercea confessionfrom you, but
they also are now authorized to deny
indigentsthe right to anarraignmentfor
48 hours. It is absolutely clear that this
case,like so many othersdecided this
term, will havea disproportionateimpact
on blacks, the poorand the underprivi
leged. In upholding the delay in
McLaughlin’sarraignment,the Supreme
CourtObserved:

"Everyone agreesthat the police should
makeeveryattemptto minimize the time
a presumptively innocent individual
spendsinjail. Oneway to do so is to
provide a judicial determinationof wob
ablecauseimmediatelyuponcompleting
the administrativesteps incident to ar
rest..." As the dissentexplains,several
states, laudably, have adoptedthis ap
proach. The Constitution doesnotcom
pel so rigid a schedule,however.

In an interestingdissentby JusticeScalia,
he relates a story that, regrettably, de
scribesthe Supreme Court’s Bill of
Rights jurisprudence.

This term: the story is told of the elderly
judge who, looking back over along Ca
reer, observes with satisfaction that
"when I was young, I probably let stand
some convictionsthat shouldhavebeen
overturned,and when I was old, I prob

ably set aside some that should have
stood; so overall, justice was done." I
sometimesthink that is an appropriate
analogto this court’s constitutionaljuris
prudence, which alternately creates
rights that the constitutiondoesnotcon
tain and deniesrights that it does."

Thus,we aremoving closerto that dual
society, thosewho are treatedjustly and
thosewho arefrequentlyvictims ofinjus
tice. I havegreatconfidencein public
defenders.Jamconfidentthat evenafter
the SupremeCourt allowspoliceofficers
to illegally seizeyour client,coercecon
fessionsfrom your client, and deny you
the opportunity to talk with him for 48
hours,that you can still be zealousadvo
cates.Unfortunately,theSupremeCourt
has gone even further in assaultingthe
Bill ofRightsby tying our hands,behind
our back,blindfolding you, andthenask
ing you to reachfor the correctbox that
will free your client. In the most recent
expression of nonsense,the Supreme
Court held that bilingualism is not an
accomplishmentto be praisedfor those
who put in the effort to learnEnglish, but
is asourceof potentialdisqualificatibnin
jury service. Later in the term, in Her
nandezv. New York,the SupremeCourt
upheld the ability of prosecutorsto strike
jurorswho were bilingual becauseof the
risk that they might interpretstatements
made in a caseinconsistentwith the in
terpretations providedifanslators.While
some of you may seethis as a small and
innocuouscase,it reallygoesto the heart
of our criminal justice system. Fordec
ades,Spanishspeakingpeoplein general
weredeniedthe opportunity to be jurors
becausethey could not speak English.
Now that they can masterEnglish, they
are being punishedbecausethey speak
Spanish. There are threeresponsesfor
advocates to consider in assessingthe
absurdity of Hernandez: 1 the court
didn’t inquire whetherwhitesalsospoke
Spanish;2 thereisvalue in insuringthat
thterpretersaccuratelypresenttestimony,
and if there are differences,the inter
pretermay beengagingin a miscarriage
of justice; 3 if there is conflict in a
translation,jurors can bring it to the
judge’s attention via a note and the dis
crepancy can be clearedup. I cannot
imaginea more senselessexpressionof
racial and ethnic chauvinism than the
courts’ tortured analysis in this case.
Thus, not only will yourclient beseized,
but a confession can be coerced from
your client, andyourclient, basedsolely
on poverty, will be deniedaccessto a
judicial officer for 48 hours, and your
efforts to get a representativejury will be
denied, If you have the misfortuneof
goingto trial andyourclient is convicted,
you then encounter the SupremeCourt’s
last expression of utter nonsense,Mc
Cleskeyv. Zant. In McCleskey,the Su
premeCourt has finally gotten its wish.

The Su reme Court has in effect ruled
that the failureto raisea claim at the state
court le rd will prevent you from having
it consi teredonreview. Many meritori
ous cia xis will be ignored,andin some
cases, nnocentclients will be put to
death.

It goes Nithout saying that this was an
ticipate 1. Not only has the Supreme
Court ‘ade our job difficult from the
momen ofaffest, but it also has restricted
our ret tedies throughout the appellate
processI suspectsomeof youare saying,
why sib uld I continue to do this work?

There re a number of good reasons.
WhatLi e SupremeCourt has done, and
itsassaIt on the Bill ofRights, is to make
the chalenge evengreaterfor us. What
canwe lo? There area numberof things
we can nd must do. First, MeCleskeyv.
Zant,oi the one hand, deprives clients of
the op ortunily to have compelling
claims: usedwhen they are discovered,
butont otherhanditisthepreciSCtiflfl
and cle r authority that we need to file
every S ugle motion, miseevery single
issue, 1 tigate every matter, no matter
how pn mature,or incompleteat the that
phase.L ather than raisingthe usual 4 or
5 issue,we must now raise 15 or 16.
And w must indeed cite McCieskeyv.
Zantas elling us that if we don’t raise it
now, it I forever waived.Wemust argue,
in case Iter case,how thesearrests dis
wopoit natelyimpactminoritiesandthe
poor, al d persuadejudges that it is so.
We mw t also showhow coercedcozies
sions& iy ourclients equalprotectionof
the law,anddue process. We mustshow
that pc ‘erty, not administrative effi
ciency, s the victim of the 48hourdeten
tion nil . We must show that the Her
nandez ule has the impact of disenfran
chising the fastest growing segmentof
our div se population and in the end, it
will be rnpossible to allow suchexclu
sions. Ve must examine the disparate
impact f the criminal laws, as Judge
AIexan er did recently in Minnesota,
conclud ng that certain penalties were
discrimi iatory againstminorities.

Perhapsover the course of the next dec
ade,andhopefullymuchsooner,trial and
appellat judges will tell the Supreme
Court U at these pronouncements,as a
whole, t ridiculous andthat the impact
onthe si Lte courts,investigators,sentenc
ing adV catesand public defendersne
cessitatt litigating every single issueat
everyju ctureof the ulal, with the result
possibi bringing the criminal justice
system t a grinding halt. If this is what
it takes, hopethat eachandeveryoneof
you are Tepared for the task.

Whatwi havewitnessedat the Supreme
Court is just a small part of the woblem
in the c. iminal justice system and the
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burdensit placesupon public defenders
and otheradvocatesfor indigentdefen
dants. Throughoutthe programtoday,
we will focus on other methodsto fight
this erosion of the Bill of Rights. The
strugglemustcontinue.

There is major work that mustbe done.
You are the chosenfew. Let us begin.
Thank You.

ChARLESJ.OGLETREE
AssociateProfessor

HarvardLaw School
208 GriswoldHall
Cambridge,Massachusetts02138
617 495-5097

ProfessorOgletreeis an AssistantProfes
sor of Law at Harvard Law School and
servesas Director of theCriminalJustice
Institutearid TrialAdvocacyWorkshop.He
formerly servedas a public defenderin
Washington,D.C., holding positions of
Training Director, Trial ChiefandDeputy
Director. He won a unanimousreversalin
a capital case before the United States
SupremeCourt MIS pasi term Ford v.

‘T51 w[ioJw yLw&s SVPfl9t’12 C&UQT
When the Constitution createdthe federal

judiciary, the country’sstateand local courtshad
already been in existence for generations, an
important Legacy from colonial times. Then, as
now, these courts conducted almost all of the
judicial business. The federal courts would handle
cases dealing with the violation of federal law or
as otherwise specified by the Constitution.

Article III of the Constitution defined the
judicial branch of government in three brief
sections, but it was the Judiciary Act of 1789 that
created the federal judicial structure of 13 district
courts, three ad hoc circuit courts, and the office
of Attorney General, and provided for Supreme
Court review of state court decisionsthat dealt
with federal issues.

The first Chief Justice of the United States,
John Jay of New York, was a staunch Federalist.
A leader in New York’s ratification battle, Jay
joined with James Madison and Alexander
Hamilton to author The Federalist
Papers, in support of ratifying the
Constitution.

The other members of the
first SupremeCourtwere John /

Rutledge of South Carolina, -
James Wilson of Pennsyl
vania, John Blair of
Virginia, William
Cushing of Massa
chusetts, and
James Iredell
of North
Carolina.

For the first three years, meeting in New
York and then in Philadelphia, the Supreme Court
heard no cases. But its six members were kept
busy, traveling the roads of America as they
presided over both trial cases and appeals in the
circuits. Under the Judiciary Act, two Justices
were assigned to each of the three circuits. Travel
in those days was difficult, sometimes hazardous.
The Justices would sometimes travel together by
horseback or carriage, usually over poor roads.
Justice Iredel complained of circuit riding as
"leading the life of a Postboy." Today, the federal
circuit courts have their own appointed judges.

In the first decade of the Supreme Court, only
about a dozen cases received written decisions by
the full Court. Although established, the Court’s
authority was yet to be determined. Like the
English practice, the Justices issued separate
opinions, which tended to be confusing, even when
the Justices agreed on the result.

When John Marshall was appointed fourth
Chief Justice in 1801 by President John Adams,
the Court’s voice became stronger. In 34 years as
Chief Justice, he heard over 1,000cases, writing
more than 500 opinions himself, many of them

"building blocks" of today’s constitutional law.
Under Marshall’s leadership, the judiciary

emerged as a respected, co-equal
branch of the federal government.

Using this newly invigorated
power, the Marshall Court

helped to strengthen the
ability of the federal

government to deal
with problems and

issues of national
concern.

First Homeof the Supreme Court
Royal Exchange Bafildrng

New YorkCity, NY

.t

Georgiaandserveson theDefenderCorn
,nitteeofNLADA.

Theseremarksweremadeat the1991Ken
tucicy DepartmentofPublic AdvocacyBill
of Rights Cor!ference.

[LII

From ‘To Establish Justice"apamphletpublishedby the Commission on the Bicentennial of the United States Constitution.
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THE MOST PRECIOUS BATTLE PLAN OF
ALL

OUR BILL OF RIGHTS

Americans rallied ‘round American
troops in a massive allied effort in the
PersianGulf in the fall and winter of
90-91.America, unquestionably a world
superpower,led the fighting forces that
liberatedKuwait.

We fought for "democracy" because
that’s what we standfor and not because
that’s what Kuwait is, becauseit isn’t. To
Americans, "democracy" often is ex
trapolatedto mean standing up for the
underdog, the oppressed,the mistreated,
the disenfranchised. And, in that sense,
we fought for "democracy" in the
Mideast.

In addition to all else,Americadid show
that democraciescanbe strong andreso
lute. This was a bitter lesson for those
who misunderstoodandgrosslyunderes
timated the power of democraciesto act
decisively.And thecapability of democ
racies to producepeople willing to do so
of their own free will.

Just 200 yearsago, in the fall and winter
of 1790-91,a differentkind of American
rally was going on. It, too, had wide
spreadpopular supportasaninfant coun
try was laying a solid foundation for a
kind of self-government never before
seen.The topic of that time was the Bill
ofRights, importantamendmentsto the
new Constitutionthat would guarantee
certain individual rights thatgovernment
couldnevertakeaway.TheBill ofRights
is a bill of restraintupon the government:
It placescertainrights aboveandbeyond
the reachof majorities and officials and
establishes them as fundamental legal
principles. The divine right of kings or
crown princesor born-royalty was for
ever setaside in the newAmerican order.

Two-hundred years is not a very long
time, a grainof sandperhapsin the Saudi
desert. Yet, democracy, and the republic
on which it isbuilt, has brought America
into its adolescencea strong, rich and
powerful country. Nothing is proved, of
course,and adolescenceis a testy time.

All that is earnedsofar is the possibility
of making it work a little longer.

The test of democracywasnot passedin
the Saudi desert. It continuesevery thy,
very closeto home.it is neverdone.This
Constitutionisnot a self-executingdocu
ment.

Essential to a successfuldemocracyis a
well-informed citizenry - and an in
volved one. Yet deep apathy at times
seemsto threaten the health of a hard-
fought self-governance.This apathy ap
pears in poor voter turnout, a public
choosingto shut out the issuesof the thy,
acitizenryunfocused on its governance,
a peopleturned out to the plight of neigh
bors, or in the generaldisconnectedness
of communities.

John Gardner of Common Cause
soundedthis alarm: "Communitieshave
beendisintegrating for a long time, and
the senseof community is increasingly
rare. A steadily increasingproportionof
our peopledo not belong to any commu
nity. They float aroundlike unconnected
atoms; they have no senseof common
venture."

A sense of common venture is what
makes democracieswork.

Of all the freedoms Americans cherish,
freedom of expression is the keystone,
crucial to all others. It involvesmore than
the right to communicateideas, beliefs
and information. More than the right to
carry a placard in protest. More than the
right to write a letter to the editor,appeal
to the courts, complain to the mayor,
criticize the president, or boycott a brand
of gasoline. It involves responsibility,
too.

It embodiesthe right to receiveideasand
information, to evaluatethese with our
consciencesand intellect, to accept or
rejector form another opinion. It involves
the responsibility for defending the rights
of others to expressopinions with which
we disagree.

Without the right to receivetheseexpres
sions of others, our own freedom of ex
pressionis limited. This inherent right to
know enablesus to understandand par
ticipate in the issuesof the thy, whatever
they are. It is our to think andcon
clude. Without it, we are fooled by the
charadeof freedom. Freedom of expres
sion is the road upon which disparate
voices and ideas in America have trav
elled to liberty.

The First Amendment alone is a pot
pourri of basic ingredientsof individual
liberty, expressingas it does give great
civil liberties: freedom of religion, free
dom of speech,freedom of press, free
dom to assemble,and the right to petition
for a redressof grievances.

Oliver Brown understoodthe importance
of the latter. He didn’t believehis daugh
ter should have to go to a "black" school
a mile awaywhen the "white" schoolwas
closerto home.Brown v. Board of Edu
cation also showedthat the Constitution
is anevolving, living thingin an America
where justice andfairness matter.

Seedsof tyranny spring up, not just in
distant lands, but in our own - in the
form of censorship, limitations on the
rights of minorities,government secrecy,
in acceptanceof the ideathat public offi
cials shouldbe insulated from criticism
or accountability. Thesemayseemsmall
things in comparisonto massivecoalition
ground and air assaults on evil Iraqi
forces.

But they are important, on-going skir
mishes in the struggle to keepAmerica
what our founding fathers intended it to
be. Just 200 years ago when they pre
sented us with the most precious battle
plan of all: TheBill ofRights.

ROOTS OF OUR BILL OF RIGHTS

When the AmericanColoniesachieved
their independence, they were a loose
associationof independentstatesheld to
gether by the Articlesof Confederation.
This first constitution proved unwork

Judith G. Clabes
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ablefor theneedsof a unionof states,but
it servedas a bridge betweenthe initial
governmentby the Continental Congress
of the Revolutionary period and the fed
eral government provided by the United
StatesConstitutionof 1787.

As the founding fathers sweatedthrough
the sultry summerof 1787 in Philadel
piña- working in secret-they created
a government with threebranches,each
with powers to check the others. There
was no country in the world that gov
erned withseparatedand divided powers,
providing checks and balances on the
exerciseof authority of those who gov
erned. But the foundin fathers,having
lived through oppression of liberties,
braved a revolution for just such a gov
ernment - by the people,for thepeople
andof thepeople.

The work of those 55 men markedthe
beginningof the end for the conceptof
the divine right of kings.

A greatdebateensuedduring the delib
erationsover the new Constitution. It
centered on a Bill ofRights.Should it or
should it not be included?

JamesMadison,who would be knownas
the father of the Constitution,opposeda
bill of rights in the convention.He be
lieved everyoneagreed that individual
rights would be securein this new soci
ety. The fact that these rights weren’t
spelled out did not mean they did not
exist.Besides,he argued,8 ofthe then 13
states had bills of rights in their own
constitutions.

"Publius," the name used by John Jay,
JamesMadisonandAlexanderHamilton
to write the Federalist Papers to garner
support for the Constitution,alsoargued
againstthe needfor a bill of rights.

The most impassionedpro-bill of rights
stancecame from George Mason, a
wealthyVirginia planter with no formal
education,who had written Virginia’s
Declaration of Rights. in June, 1776,
GeorgeMason’sDeclaration of Rights
had beenembodied in Virginia’s new
constitution - and servedasan inspira
tion for ThomasJeffersonashedrafteda
nationalDeclarationofIndependence.

Mason wasan active memberof thecon
vention and when a bill of rights was not
included, he told his colleaguesthat he
"could neither give it his supportor vote
in Virginia" and "he could notsignhere
whathe could not supportin Virginia."

When the Constitution was signed on
September17, 1787, therefore,George
Mason refused to sign it, despitehiscon
viction that the strong central govern
ment it establishedwasthe only hopeof

survival for the newly independent
United States.He continued to press for
a Bill ofRights as essentialto insulatethe
peoplefrom oppressivegovernment. A
closefriend of GeorgeWashington,Ma
sonwas describedby ThomasJefferson
asbeing "of thefirst order of greatness."

ThomasJeffersonhimself - though in
Parisat the time - pressedfor a Bill of
Rights from afar. In a letter to Madison,
he wrote: "Let meadd that abill of rights
is what thepeople areentitled to against
every government on earth, general or
particular,and what no just government
shouldrefuse,or rest on inferences."

Jefferson and Mason had more accu
rately assessedthe moodof the people,
for the strongestopposition to the new
Constitution surfacedoverthe absenceof
a bill ofrights. Statespassedstrongreso
lutions demanding the Constitution be
amendedto include a strongdeclaration
of rights. In every instance, freedom of
the presswas anexpressedconcern. Peo
ple simply wanted written guaranteesof
individual liberties againsta powerful
federalgovernment.

Fearingfor the survival of the Constitu
tion and facing opposition in his cam
paignas arepresentativeto the first Con
gress.JamesMadisonchangedhis mind.
lie promised the voters of Virginia that
he would pushfor a bill of rights - and
he rose in the very first sessionof the
House of Representativesto propose
amendingthe newConstitution"in order
to preventmisconstructionor abuseof its
powers"and to extend "the ground of
public confidencein the government."

There were originally 12 amendments
known as the Bill of Rights. The first 2
dealt with congressionalapportionment
and with compensationfor membersof
Congress. They failed. Thus, the "Arti
cle the Third" movedup to "Article the
First," and the 45 enduringwordsof the
First Amendment have fundamentally
shaped individual liberties throughout
our history.

NewJerseywasthe first stateto approve
the bill on November29, 1789; Virginia
becamethe ninth stateto ratify amend
ments3 to 12 on December15, 1791 -

and the Bill of Rights joined the Consti
tution in providing a frameworkfor na
tional governance.

BILL OF RIGHTS FACTS:

* Sevencountiesof the KentuckyTerritory
of Virginia sent14 delegatesto theratifi
cation convention - and 10 voted to
reject the Constitution;

* Roger Shermanof Connecticutwas the
only individual to sign the Constitution,
theDeclarationof Independenceandthe
Articles ofConfederation.He handwrote
a working draftof a bill of rights.

* The FoundingFatherswere diverse.Of
the 55 men,34 were lawyers, 29 were
college graduates;the averageagewas
42; 14 were land speculators;six had
signedthe DeclarationofIndependence;
21 weremilitary veteransof the Revolu
tion; 15 ownedslaves;24 servedinCon
gress; the youngest was 29; the oldest
BenFranidinwas81.

* Since 1789, more than 10,000 amend
ments have beenoffered in Congress.
Only 33 of thesehave beensent to the
statesfor ratification.

* Since 1791, whenthe Bill of Rig/us was
ratified, only 16 otheramendmentshave
beenapproved.

Betrayedby Kuwait’s ‘justice’

Kuwait’s attitudetoward rebuilding its
shattered infrastructure may strike
many as excessivelycasual; but when
it comesto dispensingDraconian jus
tice, the Kuwaitis march to a very dif
ferent drumbeat indeed.

The UnitedStatesdid not send540,000
of its best and brightest to make the
world safefor potentates.

A military tribunal prohibited wit
nessesfrom testifying and did not per
mit defendants to meet with theirgov
eminent-appointed attorneys, who saw
them for the first time in court. Defense
attorneys were forbidden to cross-ex
amine witnesses,clients’ evidencewas
kept secret and some defendants
charged their confessionshad beenco
erced by torture.

The so-calledtrials makea mockeryof
Westernnotionsof justice andconsti
tute a cynical betrayalby the Kuwait
andSaudi Arabia owe not only their
thrones, but their very hides,to Ameri
can resolve and military skill. The
world community shouldnotpassively
permnit them to resume their badold
ways without expressing its disap
proval in the strongestpossibleterms.

This editorial is from The Sun-Senti
nel, Fort Lauderdale,Fit Guestedito
rialsdo notnecessarilyreflectthe view
point of the Herald-Leader.
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George Mason

* Eachprovision in the Bill ofRightswas * The first censusin 1970counted4million Judith G. ClabesLv editor of The Ken-
includedin at leastoneof the constitu- Americans. tucky Post, where this article [v-st ap
tionsof the states: 12 stateconstitutions peared.She spokeat the 1991 Annual
protectedthefreeexerciseof religion, 10 * Of the 13 original handwrittencopiesof Public DefenderCoi’ferencein Coving-
protectedfreedomof press, 5 protected theBill of Rights. only 8 are known to ton.
freedomof petition, 4protectedfreedom exist today.
of assembly, 2 protected freedom of
speech. JUDITH G. CLABES

Edilor
* The UnitedStatesof 200yearsagoended The KentuckyPost

at the Mississippi andwasstill about15 Madison Avenue
timesthesizeof England. Covington, KY 41011

TM TJ9IPEV5T54OYE3BILL OflI91TS

WHEN theConstitution wassignedon September17, 1787, it containedno Bill ofRights.In fact,
the idea of adding a Bill of Rights was not even mentioned on the floor of the Constitutional
Convention until five days before the document wassigned. GeorgeMason, who had written
Virginia’s Declarationofflights in 1776,arguedin vain for theinclusionof suchaprovision. The
majority felt that to list specific individual rights wasunnecessary,however,andtheproposalwas
defeated.

DURING the battle over the ratification of the Constitution,thoseopposedthe Anti-Federalists-
argued that the Constitution neededamendmentsto guaranteeindividual rights andfreedoms
before it could be ratified. Proponentsof ratification-- the Federalists--contendedthatmost state
constitutions alreadyguaranteedsuchrights. And the Constitution itself guarded against tyranny
by its separationof powersamong the three branchesof the federal government anddivision of
powerbetweenthe federalandstategovernments,togetherwith specificguaranteesalready in the
Constituiton,such astheright of the writ of habeascorpus.Moreover, thosewho opposedafederal
Bill ofRights feared that anyincompleteenumerationof certainrights endangeredthoseinherent
rights not specified.

ONCE theAnti-Federalistsorganizedtheir campaign,it
took the promiseof a national Bill of Rights to secure
narrow Federalist victories in suchkey statesas Mas
sachusetts,Virginia andNewYork.

ON May 4, 1789, with the First Federal Congress only one month old, RepresentativeJames
Madison of Virginia-- who hadopposedaBillofRightsat the PhiladelphiaConvention-- proposed
thatdebateonamendmentsto theConstitutionbeginat theendof themonth. Madisonthen revised
the210 suggestedamendmentssubmittedby thestatesand,onJune8,proposedeightamendments,
several with languagesimilar to GeorgeMason’sVirginia Declaration of Rights.

Madison proposedthat eachamendmentbe placed in the Constitutionin the article and section
where it pertained. But at the insistenceof Roger Shennan,the Housechoseto add amendments
to theConstitutionin numerical order, as they are today.

AFTER considerabledebate, the House on August 24. approved 17 proposed amendmentsand
sentthem to the Senate.The Senatedebatedandfinally, on September 25, 1789, agreedwith the
Houseon 12 proposedamendments.Thesewere submitted to the statesfor ratification,a process
that took two years. On December15, 1791, Virginia becamethe eleventhstate to ratify ten of
the twelve proposed amendments, and these, known as the Bill of Rights, becamepart of the
Constitution.

THE Bill ofRights and subsequentAmendmentshave madeourConstitutiona beaconto the rest of the world-- especiallyevidencedat
this time in EasternEurope--by providing a model far a political systemthat effectively guaranteestherights of the individual.

From "The Bill of RightsandBeyond," a pamphletpublished by the Commissionon the Bicentennial of the United StatesConstitution.

JamesMadison
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GEORGE MASON AND HIS
DECLARATION OF RIGHTS

A Presencein Kentucky

The Virginia Declaration of Rights

A DECLARATION OF RIGHTh madeby the representativesof thegoodpeopleof Virginia, assembledin full andfreeConvention;which rights do pertain
to them,andtheirposterity,as thebasis and foundation of government.

1. That all men we by natwe equally free and independent, and have certain inherent rights, of which, when they enter into a state ofsociety, they cannot, by any compact,
deprive or divest theirposterity;nasnely, theenjoyment oflife and liberty, with the means ijacquiring andpossessing property, andpursuing and obtaining happiness and safety.

2. That all power is vested in, and consequently derivedfrom, the people; that magistrates we their trustees and servo-nit, and at all times amenable to them.

3. That government is, or ought to be, inetitutedfor the common benefit, protection, andsecurity, of the people, nation, or community, ofall the various modes andforms ii
government that is best, which is capable ofproducing the greatest degree ofhappiness andsafety, and is mast effectually secured against the danger ofmat-administration,’ and
that whenever any government shall befound inadequate or contrary to these purpases, a m4iority of the conununity bath an indubitable, unalienable, and indefeasible right, to
reform, alter, or abolish it, in such manner at shall bejidged mast conducive to the publick weal.

4. That no man, or set of men, we entitled to exclusive or separate emoluments or privileges from the co,rvnunity, but in consideration of publick services; which, not being
descendible, neither ought the offices of magistrate, legislator, or judge, to be hereditary.

5. That the legislative and executive powers of the stateshould be separate anddistinctfrom thejudiciary; and, that the members of the twoflrst maybe re-ctrainedfrom oppression.
byfeeling and participating the burthens tjthe people, they should, atfixed periods, be reduced to aprivate station, return into that bo4afrvmwhich they were originally taken,
and the vacancies be supplied byfrequent, certain, and regular elections, in which all, or any part of theformer members, to be again eligible, or ineligible, as the laws shall
direct.

6. That elections of members to serve as representatives of the people, in assembly, ought to be free; and that all men, having 57401c ent evidence ofpermanent common interest
with, and auaclunent to, the community, have the right of s,q°f rage, and cannot be axed or deprived oftheirpropertyforpublick uses without their own consent, or that of their
representatives so elected, nor bound by any law to which they have not, in like manner, assentedfor the publickgood.

7. That all power ofsuspending laws, or the execution of laws, by any wAthority without consent of the representatives of the people, is injwious to their rights, and ought not to

be exercised

8. That in all capital or criminalprosecutions, a man bath a right to demand the cause and nature of his accusation, to be confronted with the accusers and witnesses, to catlfor
evidence in his favour, and to a speedy trial by an imparti aljury of his vicinage, without whose unanimous consent he cannot be found guilty, nor can he be compelled to give
evidence against hhnre4f that no man be deprived of his liberty except by the law of the kind, or the judgment of his peers.

9. That excessive bail ought not to be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

10. That general warrants, whereby any officer or messenger may be commanded to search suspected places without evidence of afact committed, or to seize any person or

persons not named, or whose cifence is not po,rticularly described and supported by evidence, we grievous and oppressive, andought not to be granted.

II. That in controversies respecting property, and in suits between man and man, the ancient trialbyjüry is preferable to any other, and ought to be held sacred.

12. That the freedom ofthe press is one ofthe greatbutwarks of liberty, and can never be restrained but by despotic governments.

13. That a well regulated militia, composed of the body of the people, trained to arms, is the proper, natural, and safe defence of afree state; that standing armies, in time of
peace, shrjrald be avoided, as dangerous to liberty; and that, in all cases, the military should be under strict subordination to, and governed by, the civil power.

14. That the people have a right to uniform government; and therefore, that no government separate from, or independent of, the government of Virginia, ought to be erected or
established within the limits thereof

15. That nofree government, or the blessings of liberty, can be preserved to any people but by aflnn adherence to justice, moderation, temperance,fnegalzo’, and virtue, and by
frequent recurrence tojia,damentat principles.

16. That religion, or the duty ..tch we owe to o CREATOR, and the nnnner of discharging t can be directed only by reason and conviction, not by force or violence; and therefare alt nwn are egralty

ensuted to the free exercise ofretigion, according to the dictates of conscience; and shot Lii, the n,utuat duty of alt to practice christü nforbearance, tow, and chart, towards each other

John D.Miller

JUNE1992 ITheAdvocate24



JUNE 1992 ITheAdvocate25

I-



This eloquent manifesto, drawn by
George Mason, a Virginia planter shy of
formal education but steeped in the his
tory of humankind, is the blueprint of a
republic. The didactic proclamation that
"all men are by nature equally free and
independent," entitled to "the enjoyment
of life and liberty" and to "pursuing and
obtaining happiness" is the creed of free
people everywhere and forms the infra
structure of democratic government. In
June 1776, but a few days before our
separation from England, these princi
ples, called by Mason a Declarationof
Rights, were embodied in Virginia’s
Constitutionand served as a beacon for
Thomas Jefferson when drafting our na
tionalDeclarationof Independence.

AndsoitwasonadayinJune1789that
diminutive James Madison, the nar
rowly-elected Virginia representative,
arose with customary genius in the very
first session of the House of Repre
seritatives assembled in New York and
proposed amending the new Constitu
tion. Early amendment of the Constitu
ionwas desired "in order to prevent mis
construction or abuse of its powers" and
to extend "the ground of public confi
dence in the Government," Congress
quickly considered Madison’s efforts
and on September 25. 1789, proposed
twelve articles of amendment to the Con
stitutionof the United States. On Decem
ber15, 1791,thefmaltenoftheproposed
amendffients were approved by Virginia,
the last ratification necessary to make
them a part of our Constitution.now
known to every school child as the Bill of
Rights. Theseamendments, too, embod
ied Mason’s Declaration. The mind of
Mason became forever embedded in our
Constitution.

Many are unaware of the values embod
ied in the Bill of Rights and why the
amendments were offered at such an
early date when the fledgling govern
ment was grappling with extant issues
pertaining to foreign affairs, commerce,
debt, and the onerous task of elevating the
new republic to world status. Both the
values and the urgency to an immeasur
able extent can be laid to the same gout-
ridden Virginia planter, a man described
by Thomas Jefferson as "of the first order
of greatness," yet never elevated to a
proper position in history.

Mason’s life [1725 - 1792] spanned the
greater part of the 18th Century. He was
a person of extraordinary wealth residing
at Gunston Hall on the Potomac in the
vicinage of George Washington’s Mount
Vernon. He and Washington were life
long friends and adjoining landowners,

Mason first advanced to public promi
nence in 1769 as author of Virginia’s
Non-Importation Resolutions calling for

the boycott of English goods and de
signed, inter alia, to combat taxation
without representation. The resolution
was introduced into the Virginia House
of Burgesses in Williamsburg by his
friend, Washington, causing royal Gov
ernor Lord Botetourt to order the disso
lution of the assembly, whereupon the
members adjourned to the Raleigh Tav
em across the street and hastened their
rebellious efforts. Again, in 1774, Mason
authored twenty-four Fairfax Resolves
which Chainnan Washington read at a
meeting of the county’s freeholders.
These resolves clearly stated the colo
nists’ position in relation to Britain on
matters of representation and taxation,
and made a strong denunciation of slave
trade. Although Mason, as well as Wash
ington, was a slave owner, his anack on
that institution was a position he vehe
mently demonstrated at the Constitu
tional Convention four years later. Ma
son denounced slave trade as "wicked,
cruel and unnatural," and considered
slavery both morally wrong and an im
practical labor force for the nation. From
these times on, Mason’s views of govern
ment and mankind were etched along the
road to revolution and establishment of
the new nation.

Mason caine to own thousands of acres
of western land, much being in the then-
unformed state of Kentucky in and
around what is now Owensboro in Davi
ess County. It is particularly appropriate
that we as Kentuckians know more of
Mason and his impact on our federal
Constitution and what might, in great
measure, be called his gift of the Bill of
Rights.

When the Constitutional Convention was
to assemble in Philadelphia on May 14,
1787, the second Monday of that month,
for the limited purpose of amending the
Articles of Confederation toward
strengthening the confederacy in areas of
commerce, defense, and revenue, the
Virginia legislature had designated Ma
son a deputy. After reflection, he ac
cepted the commission and prepared to
attend.

Mason was supremely attuned to the art
of government. He possessed a volumi
nous library, shelving works of the
world’s leading philosophers and schol
ars. His formal education was tutorial as
mandated by the Piedmont gentry of his
age. Mason had never travelled so far
from home as would be required of the
five-day trip by private coach to Philadel
phia. He was, indeed, provincial by any
standard. Moreover, he eschewed gather
ings, conventions, and, in general, the
political arena. On occasion, he had
begged pardon of participating in public
affairs by reason of near-insufferable
gout and the loss of his wife, Ann Eilbeck

Mason, leaving him with nine children to
whom he was "father and mother both."
His shunning of public life warranted
description by biographer Robert A. Rut
land as the "Reluctant Statesman."

Nevertheless, in keeping with his com
mitment, Mason, accompanied by his son
John, arrived in Philadelphia on May 17,
three days after the convention was origi
nally to commence. Dressed in fine black
silk and ravelling in a carriage befitting
landed wealth, Mason’s presence was in
deed imposing. He bore a certain air
about him that led the rankest stranger to
know he bad approached a man of stand
ing and importance. He and son John
took accommodations at the Indian
Queen Tavern at 4th and Market Streets,
a noted stae terminal for the travelling
elite. Washington and Madison were al
ready in attendance, as well as four other
Virginia deputies of imposing stature.
Virginia’s seven-member delegation was
second in number only to that of Pennsyl
vania. Two famed Virginians were con
spicuously absent: Patrick Henry, who
chose not to serve, and the incomparable
Jefferson, at the time our consul in
France. By the twenty-fifth of May, the
states were represented by quorwn. Ulti
mately. 12 of the 13 states would partici
pate. Rhode Island, fearing inundation at
the hands of larger states, declined to
send representatives.

Madison, a graduate of the College of
New Jersey Princeton, held plans in his
ubiquitous valise for a tripartite govern
ment of the people - a variety unprece
dented in the history of civilization.
These plans, subsequently introduced by
Virginia compatriot Edmund Randolph,
formed the anvil for forging the new re
public.

Sweltering heat gripped the summer from
end to end. flies were atrocious, by some
accounts requiring the sweeping of pub
lic floors throughout the day to remove
dead carcasses. Mason, comfortably en
sconced at the Indian Queen, gave pierc
ing attention to the foundation of the new
nation. His attendance was extraordi
nary. He spoke to virtually every aspect
of the Constitution,taking exception and
offering incisive advice to those of more
fonnal accreditation, always demonstrat
ing a fear of an overly-strong govern
ment, too far removed from the people,
that might someday oppress human
rights. Mason characteristically left be
hind a record reflecting a mind distrustful
of authority. His effort in forming a Con
stitution to check unbridled power of
those privileged to govern was monu
mental, easily comparable to Madison
and Jefferson, the latter acting vicari*
ously from abroad,

As the summer dragged on, Mason be-
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came disenchanted with the direction of
the convention. It became apparent the
Constitutionwould be submitted to the
states for ratification without his Decla
ration. This and lesser objections led him
to join with fellow-Virginian Randolph
and Massachusetts’s Elbridge Gerry as
three deputies in attendance on Septem
ber 17th who would not sign the proposed
Constitution.

Mason maintained that a Bill of Rights
was essential to insulate the people from
oppressive government. Opponents
pointed out that the Constitutionalready
contained personal safeguards, such as
preservation of trial by jury in criminal
cases, condemnation of ex post facto
laws, and maintenance of the ancient writ
of habeascorpus.Moreover, they con
tended the Constitutionitself and the es
tablishment of the republican govern
ment presupposed that Mason’s enumer
ated rights already existed in each indi
vidual and that to enumerate them within
the Constitutionwas superfluous. Then,
too, it was suggested that the enumeration
of such rights in a bill to the Constitution
might mislead future generations into
thinking those were the only rights held
by the people. For whatever their individ
ual masons, the assembled states on that
September day unanimously sent forth
the proposed Constitution consisting of
seven articles without Mason’s Declara
lion ofRights. The documentwas submit
ted to the respective states for ratification.

Chagrined and dismayed, Mason left in
considerable huff. En route home, he suf
fered a carriage accident in Baltimore.
Convalescing at Gunston Hall and fum
ing over his rebuff in Philadelphia, Ma
son joined forces with the redoubtable
Patrick Henry in a campaign opposing
ratification of the Constitution. It was
disseminated throughout the states that
Mason "would sooner chop off his right
hand than put it to the Constitution" as
written. This was Mason’s way of pro
testing the absence of a Declaration of
Rights which he believed indispensable
in safeguarding the "free and inde
pendent" and "inherent" rights of man
against government.

* Mason’s forces, known as the Anti-Fed-
* eralists, were fonnidable, but no match

for the Anti-Federalists. Henry’s chann
* ing oratory and the political savvy of

Mason were not equal to the genius of
Madison, Hamnilton, and Jay who collec
tively brought forth the FederalistPa
pers, logically and slcillfully explaining
the proposed document with hermetic
reason.

Debate over the Constitution raged
throughout the states. Pros and cons were
fervently argued at every village and
crossroad. The Virginia convention me-

duced the argument not to whether the
Constitution would be ratified, but
whether it was to be amended by a Bill of
Rights before or after ratification. Origi
nally, Randolph, one of the three not
signing the document in Philadelphia,
supported the Anti-Federalist Henryites
in holding for amendmentbefore ratifica
tion. He vacillated, however. Finally, he
left the ranks of Anti-Federalists and
opted for amendment subsequent to rati
fication. On the convention floor, Henry
delivered what, in modem terms might be
considered a "sellout" charge. Randolph
responded appropriately. Almost imme
diately, Henry’s second called upon Ran
dolph for satisfaction upon the dueling
field. Friends intervened and a probable
tragedy was averted.

In France, Jefferson was dismayed that
the Constitutionwas submitted for ratifi
cation without a Bill ofRights.A letter to
Madison reflects his position.

Let me add that a bill of rights £! what thepeople

we entitledto against every gu’ernmen: on earth,
general orparncular. andwhat nojustgovernment
shoi4dr4ltse, or rest on inferences.

On December 7, 1787, Delaware, by u
nanimous vote, was the first state to adopt
the Constitution.On June 21, 1788, New
Hampshire, by close count, became the
ninth and final state necessary to place
the document in effect as the Constitution
of the United States. On June 25, Ma
son’s Virginia, as the tenth state, voted
approval with 89 yeas and 79 nays.. Ma
son, Henry, and the Anti-Federalist
movement had failed. Or had they?

Several states approved the Constitution
very narrowly, premised upon the under
standing that a Bill of Rights would be
forthcoming. North Carolina withheld
ratification until November 21, 1789. af
ter Congress had proposed a Bill of
Rights.The nation’s pulse was throbbing
in favor of a bill restricting the new and
untried government.

It is now apparent why Madison arose in
the initial Congress to offer proposals
embodying Mason’s manifesto destined,
in measure,to becomeourBill ofRights.
His honor was at stake, for in the heat of
seeking ratification, he had committed
himself to offer those amendments. By
that time, however, he had clearly suc
cumbed to Mason’s notion that a Bill of
Rightswas necessary to insulate the peo
ple from government and to protect their
"inherent" rights.

In the end, Mason had won. The planter’s
values were to be forever incorporated
within the Bill of Rights to the Constitu
tion of the United States of America. By
his death on Sunday, October 7, 1792,
Mason had wanly approved the Consti

tution and its Bill of Rights. With a few
other amendments relating largely to
constricting the federal judiciary, he
wrote, "I could cheerfully put my hand &
heart to the new government."

Although Mason’s contribution to our
Constitutionis quintessential, it is certain
that world scholars and historians are
more acquainted with his amazing mind
than are the people of this Common
wealth. His views on government had
immediate impact upon our Declaration
of Independenceand the 1789 French
Declarationof theRights ofManant/the
Citizen.Post World War 11 constitutions,
the United Nations charter, and indeed
free governments of the ensuing two hun
dred years have emulated Mason’s
views. When emerging democracies con
sider constitutional government, they are
inextricably drawn to the blueprint left by
the Virginia planter.

Mason’s presence in Kentucky is marked
by ownership of vast tracts of land on the
waters of Panther Creek in Daviess
County. That creek, finding its source in
the thin hill country east of Daviess
County, is a zigzagging tributary of
Green River. It traverses the entire
county, intersecting the Green at Curds
ville, west of Owensboro, at a point just
briefly before the Green empties into the
Ohio. Today, the lands adjacent the creek
are some of the Commonwealth’s fmest
soil given to the raising of cattle and the
production of fme tobacco, corn, wheat,
and soybeans. In Mason’s day, the land,
yet a part of the Commonwealth of Vir
ginia, was "waste" and "unappropri
ated."

In 1779, while Mason was engrossed in
public concerns, the Virginia legislature
opened lands along Panther Creek and
the Ohio River for purchase. Any person
paying into the Virginia treasury "forty
pounds" per one hundred acres would
receive a certificate which, when pre
sented to the land office, entitled that
person to a "land warrant" for described
acreage. The warrant authorized the sur
veying of the boundary purchased. The
stated purpose of the legislature was to
sell the waste and unappropriated lands
for the raising of revenue needed to dis
charge public debt and, at the same time,
encourage migration into the area. Mason
was one of the first to purchase under the
law.

In 1780, Mason obtained warrants for
two tracts numbering 8,400 and 8,300
acres on Panther Creek. Because of a
blunder in describing one of the tracts, a
dispute arose with one George Wilson,
the holder of a conflicting warrant. In
1784, the parties sued each other in the
state court of Virginia. The suit dragged
on. After Mason’s death in 1792, the
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action was revived in the name of a
grandson, Richard Mason, and, upon di
versity jurisdiction, was transferred to
the federal court in the newly-formed
Commonwealth of Kentucky. Mason
prevailed in the United States District
Court, but Wilson carried the litigation to
the United States Supreme Court in a
matter styled Wilson v. Mason,etc. and
Mason,etc. v. Wilson [5 U.S.451801.]
The great Chief Justice John Marshall, a
federalist appointee, delivered the opin
ion of the Court deciding adversely to
Mason. Had George Mason lived, he
would doubtless have borne unbelievable
insult. Not only had he lost an important
litigation at the hands of Marshall, but
the opposing counsel, Joseph Hamil
ton Daviess, later married the sister of
Justice Marshall. Daviess County is
named albeit misspelled for Joseph
Hamilton Daveiss, pronounced "Davis."
The error occurred when a clerk, inscrib
ing the law creating the county, inadver
tently transposed the "e" and the "i" in
Daveiss’s name, thus explaining the local
custom of pronouncing Daviess County
as "Davis."

Presumably, Mason never visited his
Kentucky holdings. His presence, how
ever, is patently evidenced by yellowing
paggs of legal documents reflecting his
struggle for "acquiring and possession
property," a right he equated with the
"enjoyment of life and liberty." A tower
ing limestone monument in tiny St. Law
rence Cemetery in eastern Daviess
County marks the grave of Mason’s
grandson, George W. Mason, who died
inthat county on June 11, 1855. North-
side moss and the ashen gray of weather
ing lime have all but obscured the Mason
name. Only the curious trouble to know

the relationship of the grave’s occupant
to one of the world’s greatest lawgivers.

Today, Mason descendants abide in
Daviess County, enjoying prosperity in a
nation predicated upon the principles es
poused by their ancestral genius.

Judge John I. Miller
Court of Appeals of Kentucky
227 St. Ann Street
Masonic Building, Suite 302
Owensboro, Kentucky
502 686-3235

John D. Miller was born in Daviess
County, Kentucky.He is a 1953 graduate
of the University of Kentucky College of
Law.Aformerstaterepresentative,he has
served on the Court ofAppealssince 1983.
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Essayson Mason

The Fairfax County History Commision has published a special collection of essays on one of our most
important Founding Fathers: George Mason and the Legacy of Constitutional Liberty: An Examination of
the Influence of George Mason on the American Bill of Rig$ts.1989J The essays inspire a greater laiowledge
of George Mason and the United States Constiwtion.

This contribution has lasted over two hundred years and has been a great influence on other nations as well.
The members of the Fairfax County History Commission hope that the work stimulates in ow school children
aid our adults a greater awareness of our history and the importance of knowing it as a guide to our future.
The essays are:

The Early Years "George Mason and the Preparation for Leadership" by Diane D. Plkcunas. The Constitution
Years "George Mason and the Constitution" by Josephine F. Pacheco. "George Mason’s ‘Objection’ and
theBill of Rights" by Robert A. Rutland. "George Mason on the Tension Between Majority Rule and Minority
Rights" by Robert P. Davidow. The Lasting Influence "George Mason- His Lasting influence" by Sandra
Day O’Connor. "George Mason- Influence Beyond the United States" by Edward W. Chester. "George
Mason- Why the Forgotten Founding Father" by Donald I. Senses. Copies of this work may be purchased
from: The Map and Publications Center * Fairfax County, 4100 Chain Bridge Road. Fairfax, Virginia
22030,703246-2974. Additional information can be obtained by calling703237-4881.
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GEORGE MASON and
THE BILL OF RIGHTS

In May and June of 1776, George Mason
wrote Virginia’s DeclarationofRights, a
statement of principles that became a
model for other states, as they wrote their
own constitutions, and later inspired the
federal Bill ofRights.

When the Confederation Congress called
a meeting for May, 1787, Mason was
chosen as one of Virginia’s delegates,
and he hastened to Philadelphia.

During the four months of the Federal
Convention, George Mason was very ac
tive. His comments appear frequently in
Madison’s notes of the proceedings. But
Mason had two concerns. First, he was
unhappy that the new Constitution per-
mined the continuation of slavery - and,
second that the new Constitution con
tamed no guarantee of individual rights.

On September 12, 1787, Mason spoke in
favor of a bill ‘of rights and told the con
ventión one could "be prepared in a few
hours." A motion to include a bill of
rights failed, with ten states - including
Virginia - voting no and Massachusetts
abstaining.

Mason was crushed. He told the conven
tion that as the Constitution then stood,
he "could neither give it his support or
vote in Virginia," and he "could not sign
here what he could not support in Vir

ginia." When the Constitution was
signed on September 17, 1787, George
Mason refused to sign it, despite his con
viction that the strong central govern
ment it established was the only hope of
survival for the newly independent
United States.

In the Virginia ratifying convention of
June, 1788, Mason and Patrick Henxy led
those opposed to ratification, but for dif
ferent reasons: Mason because of the lack
of a bill of rights; Henry to preserve the
sovereignty of the states. On June 25,
Virginia ratified the Constitution, then
appointed a 20-member committee -

from both sides - to draw up a list of
desired amendments. The list included a
bill of rights taken from Mason’s Vir
ginia Declaration of Rightsof 1776 and
20 other amendments.

After the Constitution was ratified,
Mason retired from public life and
refused to become a candidate for the
Senate in the new Federal Congress. Poor
health and family considerations kept
him from straying far from his plantation,
Gunston Hall, located about 20 miles
south of the present city of Washington,
D.C. On the bank of the Potomac River.
From there, he watched as James
Madison led the right for a Bill of Rights
in the First Federal Congress and noted
the progress of the Bill of Rights as the

1725-1792

states ratified it, culminating with Vir
ginia on December 15, 1791.

Mason died on October 7, 1792 at
Gunston Hall, secure in the knowledge
that the Constitutionhe helped draft now
had a Bill ofRights.

Gunston Hall, built in 1755 by Mason, is
open to the public every day except
Thanksgiving, Christmas, and New
Year’s Day. Work continues to restore
the home to its original appearance.

Albert Rosenthal / Gunston Hall

Charles Baptic /Gunslon Hall
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HAPTER 3

Constitution of ‘The QlnitedTStates
.f4meruImentX

?Xjghts reservetItostatesorpeople.‘The powersnot iletegateil
to the QlaitedStatesby the Constitution, nor prohifluted by
it to the Statesare reservedto theStatesrepectively,or to
thipeoplle.

Constitutionof flcentucky
Section26

general powerssubordinatedto Pill ofRjgIlts; laws con
trary theretoare void. Toguardagainsttransgressionoft/it
hzqh powerswhich we have delegated,We Veclare that
every thing in this fRill of fRqhtsis exjcepted out of tile
generalpowers ofgovernment,and shall forever remain
inviolate; andall laws contrary thereto,or contrary to this
Constitution, shall be void.
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USING KENTUCKY’S BILL OF RIGHTS

IN CRIMINAL CASES

In a recent speech to the Criminal Justice
Section of the ABA, United States Solici
tor General Kenneth W. Stan described
the 1990-9 1 term of the United States
Supreme Court as "a fine term in many
respects for prosecutors." 49 CrL 1431
8/21/91. In light of decisions such as
Arizona v. Fulminante, U.S.111 S.Ct.
1246, 113 L.Ed.2d 302 1991; Florida
v. Bostick,501 U.S._, 111 S.Ct. 2382,
115 L.Ed.2d389 1991; Mcweilv. Wis
consin, 501 U.S. -‘ 111 S.Ct. 2204,
115 L.E*i2d 158 1991; McCleskeyv.
Zant,499 U.S. ......, 111 S.Ct. 1454, 113
LEd.2d 5171991; Colemanv. Thomp
son, 501 U.S., 111 S.Ct. 2546, 115
L.Ed.2d 640 1991 and Riverside
County v. McLaughlin, - U.S. -,

111 S.Ct. 1661, 114 L.Ed.2d 49
1991, Mr. Stan’s observation is a
monumental understatement. In the past
few years, we have witnessed a steady
decline in the rights that citizens enjoy
under the United States Constitution.
Although that trend is likely to continue
for the next few years, there is still a ray
of hope that the impact of the constitu
tional issues decided in Washington will
be blunted by state appellate court deci
sions which are firmly rooted in state
constitutional law.

The States may, of course, interpret their
own constitutions in a manner which af
fords their citizens "individual liberties
more expansive than those confened by
the Federal Constitution." Pruneyard
Shopping Center v. Robins,447U.S.74,
81, 100 S.Ct. 2035,2040,64 L.Ed.2d 741
1980; Cooper v. California, 386 U.S.
58,62,87S.Ct.788,791, 17L.Ed1d730
1967. PruneyardShoppingCenterand
Cooperare the embodiment of true fed
eralism because they recognize the di!
ferent purposes underlying the federal
and state constitutions, The United States
Constitution sets the floor on individual
rights while state constitutions, on the
other hand, prescribe the ceiling. The
ability of the state courts to interpret their
own constitutions vests them with incred
ible power to chart their own course with
out interference from the federal govern
ment. The task for criminal defense attor
neys is to effectively implement the con-

cept of federalism by enabling the state
courts to develop an independent body of
law that is wounded in the state constitu
tion. History, or perhaps our legal educa
tion, has imbued us with a perception that
the federal courts are the primary source
of protection for the rights of citizens. We
should, by this time be fully disabused of

* that notion. As a result of that perception,
the criminal defense bar may have been
infected with a complacency which
caused us to be lax about pursuing issues
of state constitutional law since we be
lieved that our clients would ultimately
be vindicated in federal court. But those
days are gone and we can no longer af
ford to ignore the potential offered by
Kentucky’s Constitution as a means to
safeguard the rights of citizens.

Defense attorneys can’t expect our state
courts to articulate the rights which exist
under our Constitution unless we
provide them with the opportunity of do
ing so. The ground work for a state con
stitutional law argument must be laid in
the trial court. Consequently, written and
oral motions must be based not only on
the Federal Constitution but also on their
Kentucky counterparts. Similarly, objec
tions to rulings by the trial court
should be grounded on the Kentucky
Constitutionas well as the United States
Constitution wherever possible. For ex
ample, in arguing that an illegal search
and seizure has occurred, defense
counsel should cite not only the 4th
Amendment but also Section 10 of the
Kentucky Constitution. If both constitu
tions are cited to the trial court, and the
case is eventually appealed, our appellate
courts will have an opportunity to decide
the issue as a matter of Kentucky consti
tutional law.

At the appellate level, there are four
methods of analyzing state constitutional
law issues. Since the development
of Kentucky constitutional law is still in
the embryonic stages, it is difficult, with
one exception, to suggest that any
particular analytical method be adopted
by our courts. For the time being, attor
neys should consider which methodol
ogy works best in a particular case. Our

appellate courts may eventually favor
one approach over another but until that
thy arrives, defense attorneys should be
flexible and experiment with the analyti
cal methods available to us.

Under the LockstepMethod, the state
court always interprets a similarly
worded provision of the state constitution
in the same manner that the United States
Supreme Court interprets the federal con
stitutional counterpart. In essence, the
state cOurt becomes a clone of the United
States Supreme Court. The Loclcstep
Method is probably the least attractive
analytical tool because the concept of
federalism is better served by a state
judiciary that demonstrates to the general
public and the bar its willingness to con
sider legal issues independent of United
States Supreme Court precedent.

A state court which uses the Dual Reli
ance Method will examine a constitu
tional issue under the State and Federal
Constitutions and tie its decision to both
documents. Seee.g. Statev. Badger,450
A.2d 336 Vt. 1982 in which the Ver
mont Supreme Court analyzed the United
States and Vermont constitutions to de
termine the admissibility of certain evi
dence in a murder case. The court ruled
that the defendant’s first confession was
involuntary under the Vermont Constitu
tion and had tobe suppressed. His second
confession also had to be suppressed un
der the Vermont Constitution.However,
during the first confession, the police no
ticed blood stains on the defendant’s
shoes and the court, relying on the United
States and Vermont Constitutions, up
held the admissibility of the shoes.

Courts using the SupplementalMethod
of analysis will first consider whether a
certain result is dictated by the United
States Constitution. If so, the issue is
decided without consulting the state con
stitution. However, if the Federal
Constitution does not protect the right
involved or is unclear or unsettled, or the
state constitution specifically encom
passes the asserted right or contains tex
tual differences from the Federal Consti
tution, the state court will rely on the state

Frank Heft
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constitutionto resolvethe legal issue in
question.

An exampleof the SupplementalMethod
of analysiscan be seenin Statev. Gun-
will, 106 Wash.2d 54, 720 P.2d
8081986in which the Washington Su
preme Court declined to follow Smith v.
Maryland, 442 U.s.735, 99 S.Ct. 2577,
61 L.Ed.2d 220 1979. In
Gunwall, the court held that the useof
pen registers violated the Washington
Constitution, The Washington Supreme
Courtnotedthat Smithdid not safeguard
the right to privacy, specifically deline
medin the WashingtonConstitution. The
court also noted that therewere signifi
cantdifferences in the textual language
of the 4th Amendmentandthe applicable
sectionof the WashingtonConstitution.
The Washington Supreme Court also
basedits decisionon independentconsid
erationof the stateinterestsinvolved and
a review of decisions by the appellate
courts of other states.

Under the Primacy Methodof analysis,
the statecourt will first analyzea consti
tutional violation under state law. If
the state constitution protects the liti
gant’s rights, then analysisunderthe Fed
eral Constitution is unnecessary. A state
court will independently interpret the ap
plicable provisions of its own constitu
tion to comport with state history and
state law. However, if the stateconstitu
tion does not protect the asserted
right, then the court will analyze the issue
under the United StatesConstitution.
That analytical method was utilized in
State v. Cadman, 476 A.2d 1148 Me.
1974.The Maine Supreme Court
first consideredwhether the defendant’s
speedytrial claim was meritoriousunder
the MaineConstitution.Finding no state
constitutional law violation, the Court
then considered the issueunderthe Fed
eral Constitution and also found no vio
lation. Cadman is importantfor its recog
nition that since decisions of
the United StatesSupreme Court express
minimum rights requiredby the Federal
Constitution, policy considerations and
particular state interests may require a
state to depart from federal precedent
evenwherethere areno textualor histori
caldifferencesbetweenthe federal and
stateconstitutionalprovisions.

In Statev. Gunwall, supra, 720 P.2d at
812-813,the WashingtonSupremeCourt
identified six non-exclusive,neutral cri
teria which are relevant to determining
whether a state constitution should be
interpreted as granting broader rights
than the United States Constitution.
Those criteria include:textual language
of the state constitution; significant dif
ferencesin the textsof parallelprovisions
of the federal and stateconstituticns;state
constitutional and common law his-

tory;pre-existingstatelaw; differencesin
the structure purposesbetweenthe fed
eral and state constitutions; andmatters
of particular state interestsor local con
cern.

Theforegoing criteria provideananalyti
cal framework from which the state
courts can articulate a reasonedapproach
to deciding legal issues as a matter of
state constitutional law. They are espe
cially importantwhere a state court de
clines to follow federal precedentbe
cause they provide the state court with
an articulable basis for insulating its de
cision from review by the United States
SupremeCourt. Thus, it’s worth examin
ing severalof those criteria.

With regardto the textual languageof the
state and federal constitutions, a state
constitution mayprovide an explicit right
not recognized by the federal constitu
tion. In such instances,it is a relatively
simple matter for a state to develop its
own body of constitutional law unim
peded by precedentsestablishedby the
United StatesSupreme Court. But even
if the federal and stateconstitutionalpro
visionsare identical or substantiallysimi
lar, the statesare not required to automat
ically interpret their constitutions as the
United StatesSupreme Court would in
terpret the Federal Constitution. The
freedom afforded the states in this regard
is an integralpartoffederalismandmani
festsa respectfor their individual sover
eignty. See Peoplev. BrLcendine, 119
Cal.Rptr. 315,531P.2d 1099,1112-1113
1975.As theMinnesotaSupremeCourt
recognizedin Statev. Hamm, 423 N.2d
379, 382 Minn. 1988 a decisionof the
United StatesSupreme Court which in
terpretsan identical provision of the fed
eral constitution may be persuasive but
"it should not automatically be followed
or a separateconstitution will be of littie
value."Brisendine and Hamm are
examplesof where state courts declined
to follow the precedent of the U.S. Su
preme Court precedent even though the
languageof the state andfederal consti
tutions were identical.

Significant differencesbetween the lan
guage of the state and federal constitu
tions can also affect the result of a
particularcase.For example, in Statev.
Fain, 94 Wash.2d 387, 617 P.2d 720
1980the defendantwasgivena manda
tory life sentenceasa habitualcriminal.
He had been convicted of three
felonies involving bad checks totalling
less than $470. As noted above,Wash
ington usestheSupplementalMethodof
analysisandthe courtfirst consideredthe
resultrequiredby the UnitedStatesCon
stitution. The Washington Supreme
Court, relying on Rummel v. Estelle, 445
U.s.263,100 S.Ct. 1133,63L.Ed.2d382
1980, concludedthat the defendant’s

sentencedid not violate the 8thAmend
ment. However, the sentencedid violate
the Washington Constitution which is
identical to Section 17 of the Kentucky
Constitution in that it prohibits cruel pun
ishment. The Washington Constitution,
like the Kentucky Constitution, says
nothingaboutunusualpunishment.Since
the languageof the Washington Consti
tution was substantially different from
the 8th amendment,the WashingtonSu
premeCourt was not bound to follow
U.S. SupremeCourt cases interpreting
the 8th Amendment.

State v. Neville, 346 N.2d 425 SD.
1984offers another exampleof how the
differencesbetweenthe languageof the
United StatesConstitution and the state
constitutioncanaffecttheresultofacase.
In Neville, the U.S. SupremeCourt re
versedthe SouthDakotaSupremeCourt
andheld that the 5thAmendmentwasnot
violatedby admittingevidenceof the de
fendant’srefusalto submit to a blood-al
cohol test. On remand,the South Dakota
SupremeCourt held that under the South
DakotaConstitution, the defendant’s re
fusal to submit to the blood-alcohol test
wasevidenceof a testimonial natureand
waswithin theprotection of the privilege
againstself,incrimination.

The South Dakota Supreme Court in
Neville recognizeda distinctionbetween
the languageof the 5th Amendmentand
South Dakota’s constitutional counter
part. The 5th Amendmentprovides that
no person shall be compelled to be a
witnessagainsthimself. The SouthDa
kota Constitution, like Section 11 of the
KentuckyConstitution,providesthat no
person shall be compelled to give
evidenceagainstflimself. The SouthDa
kota court noted that other courts found
that the phrase"to give evidenceagainst
himself’ is intendedto mean something
different and broaderthan the phrase"to
be a witness against himself". Neville,
346 N.W.2d at 428. Thus, Fain and
Neville may be very useful in trying to
persuadeourstatecourtsto speakwith an
independentvoice on the interpretation
of Sections11 and l7of ourConstitution
and pursuea path that is different from
that takenby the United StatesSupreme
Court in interpreting the 5th and 8th
Amendments.Another criteria that
shouldbeconsideredis the strengthof the
analysisand the legal reasoningunderly
ing a decision of the United StatesSu
premeCourt. Forexample,in Common
wealth v. Upton, 394 Mass. 363, 476
N.E.2d 548 1985, the Massachusetts
SupremeJudicial Court declinedto fol
lowlllinoisv. Gates, 462 U.S. 213, 103
S.Ct. 2317, 76L.Ed.2d527l983.The
Massachusettscourt consideredthe
Gates standardto be too vague to be
conduciveto consistentapplication.Con
sequently,the courtfound that theGales
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testdid not comport with the probable
causestandardrequired by the Massa
chusetts Constitution and retained the
standardenunciatedin Aguilar v. Texas,
378 U.S. 108,84S.Ct. 1509, 12 L.Ed.2d
723 1964 and United Statesv. Spinelli,
393 U.S. 410, 89 S.Ct. 584, 21 L.Ed.2d
637 1969
for determiningwhen an informant’s in
formation was sufficient to establish
probable causefor a searchwarrant.Up
ton is but one indication of the policy
considerationsand interests of a particu
lar state that might be relevant in the
determinationof whether to follow the
precedent established by the United
StatesSupreme Court.

Another issueconsideredto be a matter
of particular state concern is the death
penalty.Seee.g. State v. Gerald, 113
NJ. 40, 549 A.2d 792 1988 in which
the NewJersey SupremeCourt expressed
its opinion that the death penalty is a
matterof an individual state’s concern
and therefore declined to follow Tison
v. Arizona,481 U.S. 137, 107S.Ct, 1676,
95 L.Ed.2d 127 1987.

Thedevelopmentof stateconstitutional
law is becoming more pronounced as
state courts indicatetheir willingness to
rely on their own constitutionsand,with
greaterfrequency,declineto follow the
precedent established by the United
StatesSupremeCourt.A sampleof state
caseswhich reject U.S. Supreme Court
precedent include State v. Jackson,102
Wash.2d 432, 688 P.2d 136
1984 declining to follow Illinois v.
Gates,supra;Statev. Dixon 307Or. 195,
766P.2d 10151988decliningto follow
Oliver v. United States,466 U.S. 170,
104 S.Ct. 1735,80L.Ed.2d2141984;
State v. Noverabrino, 105 NJ. 95, 519
Aid 8201987decliningtofollow good
faith exceptionof UnitedStatesv. Leon,
468 U.S.897, 104 S.Ct. 3405, 82 L.Ed.2d
677 1984; State v. Albrecht, 465
N.W.24 107 Minn.App. 1991 decling
to follow Leon; State v. Roland, 115
Wash.2d571,800P.2d 11121990de
clining to follow Caljfornia v. Green
wood,486U.S.35,108 S.Ct. 1625,100
L.Ed.2d 30 1988; Bryan v. State,
Del.Supr.,571 A.2d 170 1990 declin
ing to follow Moran v.Burbine,475 U.s.
412, 106 S.Ct. 1135, 89 L.Ed.2d 410
1986and Commonwealthv. Edmunds,
586 A.2d 887 Pa. 1991 declining to
follow Leon. These cases illustrate a
growing trend by the states to develop
stateconstitutional law and not blindly
follow the lead of the United StatesSu
preme Court.

Kentuckycourtshavealsodemonstrated
a willingnessto rely ori our Constitution
to resolve legal issues.For example, in
Commonwealthv. Elliott, Ky.App., 714
S.W.2d 494 1986 and Commonwealth

v. Shelton,Ky., 766 S.W.2d 628 1989
the courts, on the facts of thosecases,
declinedto apply the good faith excep
tion of United Statesv. Leon,supra. In
Benge v. Commonwealth,Ky., 321
S.W.2d 247 1959 which involved a
search incident to an arrest, the court
declined to follow Harris v. United
States,331 U.S. 145, 67 S.Ct. 1098, 91
L.Ed. 1399 1946 and UnitedStatesv.
Rabinowitz,339U.S.56,70 S.Ct. 430,94
L.Ed. 653 1950. Although the former
Courtof Appealsnotedthat the language
of the 4th Amendment and Section 10 of
the Kentucky Constitutiondo not mate
rially differ, the Court found thedissent
ing opinions in Harris andRabinowitz
were a betterreasonedanalysisof the 4th
Amendmentandthe Kentucky court was
inclined to follow that rationale asa mat
ter of Kentuckyconstitutionallaw under
Section 10. Indeed, the Court in Benge,
321 S.W.2d at 250, noted that "History,
before and after the adoption of the
Fourth Amendment,uponwhich Section
10 of Kentucky’s Constitutionis based,
has shown good police intentions to be
inadequatesafeguardsfor certain funda
mental rights of man."This recognition
certainly militates againstKentucky’s
adoption of a good faith exception to the
warrant requirement. Thus, there is
precedentfor Kentucky courts to reject
decisionsof the U.S. SupremeCourt.

More recently, in Ingram v. Common-
wealth, Ky., 801 S.W.2d 321,3231990
the Kentucky Supreme Court, for pur
posesof double jeopardyanalysis,indi
cated its adherenceto the doctrine that
"a single impulseor a singleact consti
tutes but one offense."The court noted
that"This view of Section13 isobviously
broaderthan the included offense ap
proachof Blockburgerv. United States,
284 U.S. 299,52 S.Ct. 180, 76 L.Ed. 306
19321and KRS 505.020."

In Commonwealthv. Johnson,Ky., 777
S.W.2d 876,8801989,the Kentucky Su
preme Court refused to blindly adhere to
the United States Supreme Court’s 4th
Amendmentprecedent."We are notwill
ing ... to recognizeexceptions [to the 4th
Amendment] sobroad asto rendermean
inglessthe right securedby the Constitu
tion of Kentucky." Ingram andJohnson
reflect the Kentucky SupremeCourt’s
willingness to basedecisions solely on
the Kentucky Constitution. Criminal de
fenseattorneys must seizethis initiative
andaggressivelyurge our state courts to
continue *in that direction. The United
States SupremeCourt hasembarked on a
course that issteadily decreasingthe pro
tectionsoffered to citizens by the Federal
Constitution, our response as criminal
defenseattorneysmust be to ensure that
the individual rights andfreedomswhich
the people cherish continue to be fully
protected by the Kentucky Constitution.

FRANK HEFT
Chief Appellate Defender
JeffersonDistrict Public Defender
200 Civic Plaza
719 West JeffersonStreet
Louisville, Kentucky 40202
502 625-3800

Chief Justice

RobertF. Stephens

Sk[o documentever unit-
ten fly man,saveonly the
5ThhjWiblTe, is moreimpor
twit to mankind’anti its
eternalquestforfreedom
than the BitI of2?qhts.
9t[o professionhas ever
hulaheatherresponsibil
ity than thatof the legal
profo,tadvo
tate and’ protect the
rights guaranteedthere

¶Evenj citizen-eventhose
not specffralIy involveil
is thedirect beneficiaryof
thisgreat document.‘The
bell of freedomwou-&i
never ring without the
fRill ofRights.
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STATE CONSTITUTIONS & THE
CRIMINAL DEFENSE LAWYER:

A NecessaryVirtue

I suggest to the bar that, although in the
past it mighthw.’e beensafefor counsel to
raise onlyfederal constitutionalissuesin
state courts, plainly it would be unwise
thesedaysnot also to raise state constitu
tional questions.

William J. Brennan, AssociateJustice,
UnitedStatesSupremeCourt1

Any defensel.myer who fails to raise wi
Oregon Constitution violation and relies
solely on parallel provisions underthefed
eral constitution, exceptto exertfederal
limitations, should be guilty of malprac
tice.

Robert E. Jones,Associate Justice,Oregon
Supreme Court

TheUnitedStatesSupremeCourt, aspres
ently constituted, has made it abundantly
clear that it is not interestedin preserving
therights embodiedin thefederal charter.
Consequently, it is up to the lawyerslitigat
ing casesin thestatecourts to becomestate
constitutional scholars and to press state’
constitutionallaw claims.

John HenryHingson, III, A Co3untiyLaw
yerfrom OregonCity, Oregon

INTRODUCTION

A LOOK BACKWARD

I decided to go to law school in my last
year of college. The life of Clarence Dar
row was the inspiration for my desire to
become a defender of the downtrodden
and defenseless. His spirit was with me
when, in 1968, I began the study of law
at the University of Texas.

I took as many criminal law courses as
were available. One of my favorites was
Constitutional Criminal Procedure. The
professor- an "adjunct"-was a bald-
headed man who practiced law in Austin.
He taught to students the very law that he
worked with every day. Frank Maloney
later became the President of NACDL.

Those were exciting times to study con
stitutional criminal law. The names of the
cases I remember to this day: Miranda v.
Arizona, Gideon v.Wainwright, Esco
beckv. Illinois, Sandfordv. Texas,Mapp
v. Ohio, Massiah v. United States,The
Warren Court had rewarded innovative
legal theories by accepting them and
erecting a framework of American Con
stitutional law-a skeleton, if you will,
that Clarence Darrow would have been
proud to see constructed. The law had
stepped forward and offered its helping
hand to the weak and defenseless. Imag
ine, if you can, the dreams of an idealistic
law student about to step forward into a
legal system like that. Perhaps I would be
able to take part in helping develop yet
another earth-shaking precedent! And
then Richard Nixon was elected Presi
dent. And the Walls Came Tumbling
Down.

AND THE WALLS CAME
TUMBLING DOWN

The law has changed in America. The
pillars of freedom erected by the Warren
Court were not stout enough to withstand
the eroding effects of the storm created
by subsequent judicial appointments.
Conservative and arch-conservative
judges have put in place a climate that
has, and will continue to have, relent
lessly eroding effects on those beautiful
pillars of freedom. It seems as if the walls
of Jericho are about to come tumbling
don

The doors of the federal court are shut to
state prisoners whose convictions were
based on illegal search and seizure. Stone
v. Powell, 428 U.S. 465 1976. The
"right of privacy" does not protect
Americans from being spied upon by
government agents from the sky. Ca4for-
nia v. Ciraolo, 476 U.S. 207 1986. If
an American lives in a houseboat parked
on "navigable water," federal police may
search the aquatic "castle" from bow to
stern without the need for a search war
rant. United Statesv. Villamonte-Mar
quez,462 U.S. 579 1983. If a citizen
places a long distance call, government
agents may use electronic gadgetry to

fmd out the telephone number called-
without the need of a warrant. Smith v.
Maryland,442US.735 1979. if a citi
zen uses a bank for financial transactions,
federal agents may obtain those financial
records from the bank without the need
for a warrant. Statesv. Miller, 425 U.S.
435 1976. If a lawyer is told by the
police they will not interrogate her client,
the police are permitted to break their
promise, and the confession thereby ob
tained is admissible evidence. Morgan v.
Burbine,475 U.S.412 1986. If a poor
person is arrested for drunken driving
where the maximum punishment is 6
months in jail, the law may deny that
person both a lawyer and a jury trial.
Bantonv. City of North Las Vegas,Ne
vada,489 U.S.538 1989.NoJusticeof
the United States Supreme Court even
bothers to ask the question in a dissenting
opinion: "Is that a fair battle in the War
On Drunk Driving?" And now, a retained
lawyer’s fees may be taken away, as part
of the price we are paying for this horrible
"War OnDrugs." United Statesv. Mon
santo,109 S.Ct. 2657 1989. Juveniles
and mentally retarded defendants may be
executed.

Ifcompassion was ahallmark of the War
ren Court, cruelty seems to be a hallmark
of the Rehnquist Court. The Rehnquis
tion is on.

A LOOK FORWARD

There is a safe harbor from the storm that
has been ravaging federal constitutional
rights. State courts are permitted to reject
the miserly view of the United States
Supreme Court when it comes to consti
tutional rights. Criminal defense lawyers
who practice in state courts must educate
themselves about state constitutional liti
gation if they are to provide adequate
assistance of counsel to their clients. In
deed, it has been suggested that the fail
ure to raise state constitutional law claims
in state court amounts to legal malprac
tice. Statev. Jewett,500 A.2d 233, 234
Vt. 1985.

Unfortunately, there is no casebook pub
lished on state constitutional law. Few

John H. Hingson Ill
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law schools offer courses instate consti
tutional law. However, there are over 170
law review articles concerning hot
topic."4

HOW TO "DO" STATE CONSTI
TUTIONAL LAW

sion of your constitution will provide
guidance for your arguments. If you feel
you live in a state where your supreme
court will react negatively to state consti
tutional law arguments, pay particular
attention to old law review articles.
Sometimes "conservative" judges are
also traditionalists.

States Supreme Court as much as we do.
That is why we have to work so hard to
give our state courts sound reasons for
rejecting federal constitutional decisions.
Courts have looked at numerous criteria
in deciding whether to follow federal
precedent,fwhich the following are two
examples:

If you live in a state where a law school
teaches a course in state constitutional
law, audit the course. If there are no such
courses taught in your state, contact the
deans and suggest the curriculum be ex
panded to include such courses. If there
are no courses at the law schools avail
able, what follows is a short course in
self-education. First of all, read your
state’s constitution. Then, with the
United States Constitution beside your
state constitution, read it again. Compare
the language between the two. The dif
ference in the language of the two docu
ments may become significant.

Let’s digress for a little bit of history.
State constitutions existed before the
United States Constitution. The federal
Bill ofRightswasbased,in largepart,on
the cojstitutions of the colonies and the
states. The state constitutions were truly
"first in time."

Many states that were not colonies or
states way back then like Oregon "bor
rowed" or copied the language from other
state constitutions for use in their own
constitutions. The "lending" state consti
tution may itself have "borrowed" lan
guage from yet another state constitution,
and so on. The states did not borrow
language from the United States Consti
tu,tion. The"genealogy" of state constitu
tional provisions can be important in es
tablishing "principled" reasons why a
state provision should compel a result
different from an application of the fed
eral constitution. For instance, if a provi
sion of the Oregon Constitution was
"borrowed" from the Indiana Constitu
tion, which itself was "borrowed" from
the Massachusetts Bodyof Liberties,and
the Massachusetts provision was judi
cially interpreted in favor of a rights
claimant, a persuasive argument may be
made that the Oregon court should reject
the federal rule under a seemingly iden
tical provisions.

Let’s turn back to the process of self-edu
cation about your state constitution. Find
out if any law review articles have been
written about your state constitution.
Make a quick read of them. This ap
proach may help you to get up to speed
rapidly. Looking under West’s Key
Number 18 under the heading Constitu
tional Law will reveal your state court
interpretations of its constitution. Of
course, shepardizing a particular pros’i

Now that you have a bit of a "feel" for
your own state constitution, let’s turn to
how to deal with a rcular problem.
As our first example, we will look at a
way to approach arguing that there
should be no "good faith" exception ala
United States v. Leon in your state’s
constitutional search and seizure juris
prudence. As we work through this prob
lem, we will use a method of analysis that
can be used each time we approach a state
constitutional law issue.

Determinethe Source

As explained earlier, the state constitu
tional provision undoubtedly was not
"copied" from the federal bill of nghts.
If the source of your state constitutional
search and seizure provision was bor
rowed from a state that has interpreted
that provision to contain no "good faith"
exception, your pulse should quicken.
There are numerous books that can help
you find out where your ste constitu
tional provision originated. Some of the
very old law review articles may explain
the debates that raged over the adoption
of the search and seizure clause. News
paper articles published at the time of
constitutional conventions, you may find
helpful materials in your state’s historical
society.

Compare Other StatesConstitutions
and Interpretive CaseLaw

Find out what other states hpe similar
clauses in their constitutions.

Be creative. It is up to you to attempt to
identify and explain criteria for detenmn
ing when and why to invoke your state
constitution as an "independent and ade
quate state ground." Few courts despite
the and-liberty decisions of the United

a. Textual language
1 Distinct provision
2 Phrasing of the provision
b. Legislative history
c. Pre-existing state law
d. Matters of particular
concern
e. State traditions
f. Public attitudes

Sate v. Gunwall, 720 P.2d 808 Wash.
1986:
a. Textual language
b. Differences in the texts
c. Constitutional history
d. Ike-existing state law
e. Structural differences
f. Matters of particular state or local
concerns

State v. Hunter, 450 A.2d 952, 965-67
NJ. 1982 Handler, J.. concurring:

HOW TO ANALYZE &
RESEARCHA STATE CONSTI

TUTIONAL LAW ISSUE

Read the StateCases

In the "good faith" example, rpad the
search and seizure provisions of the
state constitution; then look under West’s
Key Number 18 under the heading Con
stitutional Law in your state digest for
state court interpretations of the state
constitution.

state interest or

When you compare other state court de
cisions, determine if their reasoning can
be of assistance to you in an attempt to
make an argument that your state should
do likewise. For our example, we will
look at other state court decisions that
have rejected UnitedStatesv. Leon.

The "good faith" exception.As we all
know, United Statesv. Leon, 468 U.S.
897 1984, holds that theFourth Amend
ment exclusionary rule does not bar evi
dence obtained by police officers acting
inreasonable reliance on a search warrant
issued by a neutral and detached magis
trate but later found to be invalid for lack
of probable cause. This case has dramati
cally changed motion practice in federal
court.

Some state courts have decided not tc
follow Leon as a matter of state consti
tutional law. In Peoplev. Bigelow, 48
N.E.2d 451, N.Y. 1985, the court re
fused to admit evidence seized by policc
acting in good faith reliance on a searct
warrant later declared invalid for lack ol
probable cause. New York’s highesi
court based its rejection of on the grounc
that a good faith exception encourages
police lawlessness. As the court stated:

Ilif the People arepermitted Louse the seized
evidence, the exclusionary nile’s purpose is
completely frustrated, a premium is placed
on the illegal police action and a positive
incentive is provided to otheis to engage in
similar lawless acts in the friture.
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New Jersey quickly followed its sister
state’s lead and similarly rejected the
"good faith" exception in Statev. Novem
brino, 519 A.2d 820 NJ. 1987.Justify
ing its departure from the federal ruJe
based upon "the privacy rights of [itsJ
citizens and the enforcement of [its]
criminal laws," Id - at 850, New Jersey’s
highest court criticized Leon the rule on
several grounds. First, Leon encourages
police officers to be less meticulous in
their search warrant applications. Sec
ond, a "good faith" exception reduces
respect for and compliance with the prob
able cause standard. Finally, a "good
faith" exception dilutes the strength of
the constitutional protection against un
reasonable and unwa9nted search and
seizure. Id . at 853-54

In Statev. Carter, 370 S.E.2d553 NC.
t988, North Carolina’s highest court
flatly rejected Leonand held that the ex
clusionary rule is an indispensable part of
the North Carolina Constitution. The
court criticized the "cost/benefit" analy
sis employed by the United States Su
preme Court in fashioning a "good faith"
exception as simply swallowing the ex
clusionary rule. Id . at 557. The court
embraced the "judicial integrity" ration
ale of the exclusionary rule, and rejected
the notion of a civil remedy against the
police as unworkable. The court quoted
Sen. Sam Ervin in tracing the history of
the "right to be le alone" from Biblical
times 900 B.C.1 through the English
common law to the present.

In a pair of cases, Statev. Marsala, 579
Aid 58 Conn. 1990,and Statev. Mor
rissey, 577 A.2d 1060 Conn. 1990,
Connecticut’s highest court similarly has
rejected the "cost/benefit" analysis em
ployed by the United States Supreme
Court. The Connecticut court identified
the negative effects a good faith excep
tion has on the warrant issuing process;
Viz.,1 police"judge shopping" for "less
than exacting magistrates; 2 a message
to magistrates that they "need not take
great care in reviewing warrant applica
tions"; 3 the likelihood that overbur
dened trial and appellate courts would
take the time to write advisory opinions
declaring warrant applications flawed
when it is just as easy to let the evidence
in under a good faith exception. The
court concluded that "a good faith excep
tion gges not exist under Connecticut
law."

Various states have dealt with the issue
of a good faith exception in various
ways1 and some excellent law review
articles have been written about the sub
ject of state courts’ rejection of Leon 16

Finally, persuasive arguments about why
it is unworkable, illogical, and wrong as
a matter of federal law can be found in

the law7 review articles criticizing Leon
itself.

SUBSTANCE AND PROCE
DURE: STATE-BASED REME

DIES AND THE "PLAN STATE
MENT" RULE

Let us return to the language of the North
Carolina Supreme Court in Statev. Car
ter, supra,as an introduction to the next
two topics for discussion: 1 a state con
stitutionally based exclusionary rule; and
2 the "pln statement" rule ofMichigan
v. Long. Of particular interest was
North Carolina’s looking to its own con
stitution for a textual source for an exclu
sionary rule undilutable by "good faith."
The court stated:

Article I, section 18 of our state constitution
directs our courts to provide every person
with a remedy for injury. We will not aban
don a provenremedy in favor of one which,
becauseits ineffectualnessis patent before
hand, mocksthis constitutionalguaranty.
Carter at 560.

This passage may be persuasive indeed
for crafting an argument against a "good
faith" exception and in support of a state
constitutionally based exclusionary rule
ala Mappv. Ohio.

Many state constitutions have a remedy
clause that may have the same origins as
Article I, section 18 of the North Carolina
Constitution,which provides: "All courts
shall be open; every person for an injury
done him in his lands, goods, or reputa
tion shall have remedy by due course of
law; and right and justice shall be admin
istered without favor, denial, or delay." It
was upon this provision that the Carter
court concluded that exclusion of evi
dence was required irrespective of "good
faith." Now compare Article I, section
10, of the Oregon Constitution, which
provides: "No court shall be secret, but
justice shall be administered, openly and
without purchase, completely and with
out delay, and every man shall have rem
edy by due course of law for injury done
him in his person, property, or reputa
tion." It is no accident that those provi
sions seem so similar. They are based
upon the ancient common law maxim ubi
fits ibi remediumthere is no wrong with
out a remedy.

State constitutional remedy clauses are
clearly not to e confused with "due proc
ess" clauses Oregon borrowed its rem
edy clause from the Indiana Constitution
of 1851.The 1776 Delaware Declaration
ofRightsprovision was the model for the
Indiana clause. The clause from the Dela
ware Declaration was modeled after
Chapter 39 of noneother than the Magna
Carta. Maryland’s and North Carolina’s

Constitutions of 1776 repeated Chapter
39 the Magna Carta virtually verba
tim.

If you find language in your state consti
tution that derives from Chapter 39 ofthe
MagnaCarta,or from the 1776Delaware
Declarationof Rights,or from the Indi
ana Constitution of 1851, you may have
found the right legal ammunition for
making a "principled" arguient for a
state-based exclusionary rule.

The ‘Plain Statement" Requirement.
Let us now turn to a procedural require
ment that must be complied with, lest all
your hard work go for naught. TheUnited
StatesSupreme Court does not take
kindly to state courts disagreeing with its
rules. Consequently, it erected, in Michi
gan v. Long, the "plain statement" rule,
which is a trap for the unwary criminal
defense lawyer and/or state court judge.

It is not enough for a state court to merely
say that it is "relying on" its state consti
tution in reaching its decision, for the
United States Supreme Court presumes
that a state court constitutional decision
restsupon federal constitutional grounds
unless the state court explicitly complies
with the "plain statement" requirement.
A state court must:

Make clearby a plain statement in its judg
ment or opinion that the federal cases are
being used only for the purpose of guidance,
anddo not themselvescompelthe resultthat
the court has reached.

If the state court decision indicates clearly
and expresslythat it’s alternatively based on
bona fide separate,adequate,and mdc
pendentgrounds, we, of coursewill not
undertaketo review the decision.

Independent-but hardly adequate.
The United States Supreme Court meant
what it said in Michigan v. Long. For
example, in a case in which the Montana
Supreme Court had stated times its deci
sion was based upon state constitution as
well as federal constitutional grounds,
the U.S. Supreme Court nevertheless va
cated the judgment instead of sending
the case back to the state court asking it
to certify the basis of its holding as in
Her!, v.Pitcairn, 324U.S. 1171945.
Montana v. Jackson, 460 U.S. 1029
1983. This was truly unfortunate for
Montana’s Mr. Jackson. His attorney had
convinced the Montana Supreme Court
that evidence of refusal to take a breath
test in a DWI case violated the Montana
self-incrimination clause. On remand,
however, the constituency of the Mon
tana Supreme Court had changed, and
Jackson lost on state constitutional
grounds. If the Montana Supreme Court
had initially complied with the "plain
statement" rule, the United States Su
preme Court would never have had the

JUNE1992/TheAdvocate37



opportunity to snatch defeat from the
jaws of victory.

Don’t think that just because the "plain
statement" requirement was handed
down itt 1983 that your state supreme
court is aware of the requirement, or that
itcomplies with the requirement. InKen-
wck’y v. Stincer,482U.S.7301987,the
Court reversed without remanding for
further proceedings not inconsistent with
the opinion a decision of the Kentucky
Supreme Court that had ruled in favor of
a criminal defendant on a confrontation
issue. The Kentucky Supreme Court tie
cision had stated that it based its decision
on the Kentucky Constitution, but the
opinionailed to contain the "plain state
ment" required by Michigan v. Long. On
remand, the Kentucky Supreme Court
ruled it was unable-due to the outhght
reversal-to decide th%case under the
Kentucky Constitution. The ilure of
state courts to comply with the "plain
statement" rule continues, apparentlyun
abated. In Penn.sylvaniav. Muniz, 110
S.Ct. 2634 1990, the Court noted that
the court below, while citing the Pennsyl
vania Constitution,did not comply with
the "plain statement" rule. Accordingly,
we now have a rule-that applies
throughout the nation-that a videotape
of a booking and testing procedure of a
DWI arrestee is admissible insofar as it
shows slurred speech and incriminating
comments made while trying to perform
sobriety tests and answering routine
booking questions. The defendant had
wor in the court below in Muniz. But
because the Pennsylvania Superior Court
failed to comply with the "plain state
ment" rule, the United States Supreme
Court was able to turn a defense victory
into a governmental coup.

Defensecounsel’s briefing papers-in
the trial court as well as in the appellate
courts-should contain"Plain State
ment Boilerplate" as models for the
court to employ in rendering its decision.
Two excellent examples of state supreme
courts complying with the "plain state
ment" rule follow.

Lest therebe anydoubt aboutit, when this
court cites federal opinions in interpretinga
provision of Oregonlaw, it doesso because
it finds the views there expressedpersua
sive,not becauseit considersitself bound to
do so by its understandingof federal doc
trines.

Statev. Kennedy,295Or. 260,267,666P.2d
1316 1983.

Becausewedecidethis caseon adequateand
independentstaleconstitutional grounds, we
do not reach or decide the question of
whether the challenged search violated de
fendant’sfourth andfowteenth amendment
rights under the FederalConstitution. The
federal casescited or discussedare being
usedonly for the purpose of guidanceand
they do not compelthe resultthatthis Court

has reached.Michigan v. Long, 463 U.S.
1032, 103 S.Ct. 3469, 3476, 77 L.Ed.2d
1201 1983;Jacksonv. HousingAuthority,
321 NC. 584,364 S.E.2d4161988.

State p. Carter, 370 S.E.2d 553,555 NC.
1988.

You should must request the court to
adopt such language in its opinion. With
out a "plain statement," every state con
stitutional defense victory is in jeopardy
of being undone in Washington, D.C.

IN SUM

This is not just the ranting and raving of
some law professor-type of lawyer. At
last glance, over half of the state consti
tutional defense victories surveyed did
not contain a "plain statement." Such vic
tories are too hard to come by to be lost
for failing to comply with e "technical
ity" of Michigan v. Long. And harken
to the words of Justices Brennan and
Jones,supra, lest you find yourself liti
gating/defending yourself in an ineffec
tive assistance of counsel action or mal
practice claim.

JOHN HENRY HINGSON, III
Attorney at Law
222 Promenade Building
421 Fligh Street
Oregon City, Oregon 97045

NA CDL SecondVice PresidentHingson
is a sole practitioner in Oregon City,
Oregon.Chair of NACDL’s State Con
stitutional Rights Committee,he is afre
quent lecturer at CLE seminars and
author of How ta Defenda DrunkDriv
ing Case,publishedLo Clark Boardman,
Co.,now in its fourth edition.
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‘Brennan, State Constitutions and the
Protections of individual Rights, 90
Han’. L. Rev. 498, 502 1977.

2Statev. Lowty,667 R2d 996 Or. 1983
Jones,J., specially concurring.

3J. Hingson, How to Defend a Drunk
Driving Case4-3 4th ed. 1989..

4Citations to these 170 articles are col
lected, together with over two hundred
state constitutional case citations, in J.
Hingson, supra, at 4-3. I apologize for
citing my own book, but it is the only
show in town.

kande, Things First: Rediscovering
State’sBills OfRights, 9 U. Bali. L. Rev.
379,3811980.

6NACDL Editor’s note: This article is the
beginning of a regular bimonthly column
on State Constitutional Rights.

7The plural is used for a reason. Some
state constitutions not only have lan
guage similar to the Fourth Amendment,
but also have a separate provision creat
ing a right of privacy.

8See B. Schwartz, The Bill Of
Rights:DocumentaryHistory 2 Vols.
1971; W. Swindler,SourcesAndDocu
ments Of US. Constitutions 11 Vols.
1977; The American Bench. Judgesof
the Nation. Bills and Declarations of
RightsDigest 1985-86ForsterLong3d
ed. 1986 this book is about the back
grounds of judges in America. The back
part of the book has a section on state
constitutional law.

9For help in this task, see Constitutions
oftheUnitedStates:National& StateF.
Grad 2d ed. 1982 Oceana Publications,
6 vols.; Constitutions Of The United
States: National & State-Fundamen
tairLiberties & Rights,A 50-Stateindex
B. Sachs ed. 1980.

‘°See also State v. Simpson,622 P.2d
1199, 1217 Wash. 1980 Horowitz, J,
dissenting; People v. Teresinski,640
P.2d 753,758 Cal. 1982; Comment,
DevelopmentsIn TheLaw: The Interpre
tation OfStateConstitutionalRights,95
Han. L. Rev. 13261982.

"Id . at 458. NACDL members should
take particular pride in the Bigelowdeci
sion. The NACDL AmicusCommittee,
then chaired by Past President Ephraim
Margolin, filed a brief in Bigelow. Writ
ten by Mark Mahoney, Vice-Chair of our
current State Constitutional Rights Com
mittee, the 90-page brief contains a 10-
year study of search warrants in Buffalo
City Court showing the number of mis
taken searches to be 15%-25% of total. A
copy of this brief is available from the
NACDL BriefRank.

‘2NAOL member Joseph A. Hayden,
Jr. filed an amicusbrief on behalf of the
Association of Criminal Defense Law
yers of New Jersey. ACDL-NJ is now an
NACDL affiliate.

‘3SeeMicah 4:4.

14Connecticut NACDL member William
F. Dow HI authored a marvelous brief on
behalfof the defendant in Morrissey.The
brief is available through the NACDL
Briefflank,

‘5See People v. Sundling, 395 N.W.2d
308 Mich. App. 1986 rejecting Leon;
Dees v. State, 722 S.W.2d 209 ‘rex.
Crim. App. 1986 rejecting on statutory
grounds; Lighter v. State, 743 S.W.2d
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568 Tex. Crim. App. 1987 statute
amended in light of Leon ; Common
wealth v. Upton,476 N.E.2d 548 Mass.
1985 rejecting Leon on statutory
grounds;State v. Vanhaele, 649 P.2d
1311,1315, 1313Mont.1982rejecting
good faith exception and adopting judi
cial integrity rationale; People v.
Grawien, 367 N.W.2d 816
Wis.1985;Stringerv. State, 491 So.2d
837 Miss. 1986 Robertson, J., concur
ring; Commonwealth v. Melilli, 555
A.2d 1254Pa, 1989state constitution
requires warrant for installation of pen
register, rejecting Smith v. Maryland
whether state constitution contains a
"good faith" exception left open.

‘6SeeNote, The GoodFaith Exception to
theExclusionaryRule:TheLatestExam
pie q" "New Federalism" fri the States,
71 Marq. L. Rev. 166 1987Note
Criminal Law-Exclusionary Rule-
North Carolina Constitution Does Not
Contain A Good Faith Exception, 102
Harv. L. Rev, 7241989;Note, Criminal
Procedure-Searchand Seizure-New
JerseySupremeCourt Rejectsa Good-
Faith Exception to the Exclusionary
Rule,19 Rutgers, Li. 197 1987.

‘7See,e.g.,LaFave, "The SeductiveCall
of Expedience":United Statesv. Leon,
Its Rationaleant/Ramifications,1984U.
HI. L. Rev. 895.

‘8The Carter court complied with the
"plain statement" rule of Michigan v.
Long,463U.S. 10321983,with classic
precision.

‘9SeeA.E. Howard, TheRoadFromRun
nymede 1968; Linde, Without "Due
Process," 49 Or. L. Rev. 125 1970;
Linde, E.Pluribus-ConstitutionalThe
oryant/StateCourts,18 CIa. L. Rev. 165
1984; Comment, State Constitutions’
RemedyGuaranteeProvisionsProvide
More Than "Lip Service" to Rendering
Justice, 16 U. 101. L. Rev. 585 1985.

20Linde, supranote 19, 49 Or. L. Rev, at
137-38.

21For further assistance in researching
this issue, seeState v. Davis, 666 P.2d
802 Or. 1983;Statev. Brown,543 A.2d
750 Conn. App. 1988; Commonwealth
v, Ford, 476 NL2d 560 Mass. 1985;
Note, The NewlyDiscoveredExclusion
ary Rule ofArticle 14 of theMassachu
settsStateConstitution, 20 Suffolk UI..
Rev. 617 1986; Comment, TheFuture

of the ExclusionaryRule and the Devel
opment of State Constitutional Law,
1987 Wis, L. Rev. 377 1987; Note,
Criminal Law! ConstitutionalLaw-The
ExclusionaryRule Dilemma in Florida
Bernie v. State, 524 So2d 988 Ha.
1988, 17 Ma. St. flL. Rev. 177 1989,

Mfthigatt v. Long, 103 S.Ct. 3469,
34761983.

SeealsoColoradov. Bertine, 479 U.S.
367 1987.

‘ See Comment, The Useof StateCon
stitutional Provisions in Criminal De
fenseAfter Michigan v. Long,65 Neb. L.
Rev. 605 1986;Note, Ohio v. Johnson:
The ContinuingDemiseof theAdequate
ant/independentStateGroundRule,57
U. Cob. L. Rev. 395 1986.

"Reprintedby permission of the The Na
tional Association of Criminal Defense
Lawyers, The Champion, December
1990and the author."

PLAIN STATEMENT BOILERPLATE

In the Defendant’sMotion To Suppress,relianceis placedupon Oregonstatutesandthe Oregon Constitutionas well as the United StatesConstitution,in
thatorder. This is the "proper sequence"in which to analyzelegal issuesin Oregon. Sterling p. Cupp,290 Or. 611,614,625P.2d 123 1981; Carson, "Last
Things Last": A MethodologicalApproachTo LegalArgumentin StateCourts, 19 WillameueL.J. 641, 643-6451983.

The temptationto treatthisMotion To Suppressas "just anotherMiranda" issuewill be almost overwhelming. But, thattemptationmustbe resisted,because
itis this Court’s duty to considerandresolveourOregonlaw claims prior to any analysisof constitutionalquestionssuchas the applicationof Miranda
arising under the Fourteenth Amendmentof the federal constitution. The mie hasbeenexpressedthatall questionsof state law be consideredand disposed
of beforereachinga claim that this state’s law falls short of a standard imposedby the federal constitution on all states.Statev. Kennedy,295 Or. 260,262,
666P.2d 1316 1983.

It is not enoughthat this court considerand resolveall state law issuesbefore reaching federal constitutional questions. In deciding state law issues,care
mustbe taken that this court makeclearby a plain statementin its judgmentor opinion that the federalcasesare beingusedonly for thepurposeof guidance,
anddo not thanselvescompel the result that thecourthas reached.

If the statecourt decisionindicates clearly and expresslythat it is alternatively basedon bonaJide separate,adequate, and independentgrounds, we, of
course,will not undertaketo review the decision. Michigan p. Long,463 U.S. 1032, 103 S.Ct 3469, 3476,77L.Fd.2d 1201 1983.

Seealso, Collins, PkthzStatements:The SupremeCourtsNewRequirement,70 A.B.A.J. 92-941984.

When defensecounselcites federal opinions in analyzinga provision of Oregonlaw in this case,we do sobecausewe find theviews expressedpersuasive,
not becauseweclaim the federalopinionsbind this court on purely state law issues.Likewise, when this court announcesits decision, it shouldmake it clear
that when this court cites federal opinionsin interpretinga provision of Oregon law, it does so becauseit finds the views expressedpersuasive,not because
it considersitself bound to do soby its understandingof federal doctrines. State p. Kennedy,295 Or. 260,267,666P.2d1316 1983.

The failure of thecourt to make a "plain statement" that its decisionis basedsolely on statelaw and that federal opinions cited in that discussionare cited
only for purposesof guidancecan costthe defendant and the state thousandsof dollars in appellate exnses,aswell as "delay justice."The appellate histoiy
of Statep. Kennedy,49 Or. App. 415,619 P.2d948 1980,Oregon p. Kennedy,456 U.S. 667, 102 S.Ct. 2083, 72 L.Ed.2d 416 1982, Statep. Kennedy,
61 Or. App. 469, 657 P.2d 717 1983, and Statep. Kennedy,295 Or. 260, 666 P.2d 1316 1983, is but one exampleof the mischief caused by a court’s
failure to make a "plain statement"

The failure of a court to make it plain that federal opinions cited in its discussionof state law are cited only for purposesof guidance is exemplified in the
case of Montanap. Jackson, 459 U.S. 1029, 103 S.Ct. 1418,75 L.Ed.2d 471 1983. In that casethe MontanaSupremeCourt said seventimes that its
decision was basedon Montana Law, but madethe mistake of citing a Montana opinion that construed the Fifth Amendment.That was sufficient fur the
SupremeCourt to vacatethe Montana judgmentholding evidenceof breathtest refusalviolative of a Montanan’s right to be free from self-incrimmation In
light of that court’s purely federal decisionthat such evidencewas not violative of the federal right. SeeSouthDakota p. Neville, 459 U.S. 553, 103 5.0,
916,74 L.Ed.2d 748 1983.
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SECTION 10: USEIT OR LOSE IT!

My attention hasonceagainbeendrawn
to Section 10 of the Kentucky Constitu
tion.

Judge JohnD. Miller of the Court of
AppealjofKentucky statedat the 1990
KACDL seminarthatdefenseattorneys
needto rely increasinglyupon their state
constitutionsrather than the federalcon
stitutionindefendingtheir clients.Justice
Hans Linde of theOregonSupremeCourt
recentlywas quoted in theMay 27, 1988
CongressionalQuarterly’sEditorialRe
search Reportsas saying that a defense
lawyer "is skatingon the edge of mal
practice when he doesn’t rely upon his
own stateconstitution."Id. p. 282.

JusticeWilliam Brennancalleduponde
fenseattorneysto lookat their statecon
stitutionsrather than always citing the
federalconstitution.SeegenerallyBren
nan, StateConstitutionsand the Protec
tion of Individual Rights, 90 Harvard
Law Review 489 1977.

In the CongressionalQuarterly article, it
wasnoted that the 500 rulingssince1970
utilizing the state constitutions have
made prosecutorsand state judges un
comfortable. "In a 1986 survey of state
SupremeCourt judges, a memberof the
Georgia Supreme Court candidly con
fessedthat he andhis colleaguesdid not
favor the useof the state:constitutionin
decidingcriminal matters simply because
the documentoffered more protection to
defendantsthan does the United States
Constitution."Understandably, prosecu
tors "are not very enthusiastic about the
trend instate constitutional law."

Finally, I open up the December1990
issueof NACDL’S TheChampion,andI
find a wonderful article entitled State
Constitutionsand theCriminal Defense
Lawyer by John Henry Hingson III,
which should be mandatory reading for
allof us. fEd.Note: InThislssuej

With this kind of support, andnot oneto
want to "skate on the edgeof malprac
tice," I havebegunto question what Sec
tion 10 of the Kentucky Constitutionis
all about. Is it enough for us to begin to
cite Section 10 along with the 4th
Amendmentin our suppressionmotions?

DoesSection 10 differ in any way from
the 4th Amendment?Is there any sub
stancein our stateconstitutionthat canbe
used to protectthe rightsof our clients?

SECTION 10
COMES FROM THE 4TH

The 4th Amendmentto the UnitedStates
Constitutionstates:

The right of the peopleto be securein
their persons,houses,papers,and ef
fects, against unreasonable searches
andseizures,shall not be violated, and
no warrantsshall issue,but uponprob
able cause,supportedby oath or af
firmation, and particularly describing
the place to be searched,and the per
sonsor things to be seized.

One year after the 4th Amendment was
adoptedin 1791,Kentucky wrotein Sec
tion 9 of article 12 of the Kentucky Con
stitutionof 1792:

The peopleshallbe securein theirper
sons,houses,papers,and possessions
from unreasonable seizures and
searches;andthatno warrantto search
anyplaceor to seizeanypersonor thing
shall issuewithout describingthemas
nearly asmay be,norwithout probable
causesupported by oathor affirmation.

Section 10of the Kentucky Constitution
of 1891 wastakendirectly from this pro
vision of Kentucky’s olderConstitution.
It now reads:

The people shall be securein their per
sons, houses,papersand possessions,
from unreasonablesearchandseizure;
and no warrant shall issueto searchany
place, or seize any person or thing,
without describing them as nearly as
may be, nor without probable cause
supportedby oath or affirmation.

Thus, historically Kentucky’s searchand
seizureprovision was bornin the nation’s
Bill of Rights. Our forefathers’ desireto
be free from oppressive governmental
searchesand seizures lives on in Ken
tucky’s presentConstitution.

vtiQ
SECTION tO’S DIFFERENCES:
POSSESSIONS,NOT EFFECTS

Yet, there are obvious differences,
mostly in syntax. The only significant
differenceis the substitution of "posses
sions"for "effects."

JusticeBernD. Sampsonof the Court of
Appealswrotein theKentucicyLawJour
nal Vol. XIII, May, 1925 that the word
"effects" is "property or worldly sub
stance,devotingpropertyin a more a
tensive sense than goods; embraces
every kind of property, real and per
sonal, including things in action; while
the word ‘possession’notonly relatesto
the propertyownedbutsuchthings,both
real andpersonal,as are under the do
minion and control oftheownerorpos
sessor.In consideringandconstruingthe
word ‘possessions,’as employedin our
constitutionalprovision, we have given
it a broaderand more generalmeaning
than the word ‘effects’ is generallyal
lowed." Id. p. 253.

Counsel for a defendant should utilize
this difference to counterany argument
that a defendanthasno standingin some
thing thathe or shepossesses.

How aboutgarbage,a student’slocker, or
our backyards?Does Section10’s "pos
session"clauseprovide enoughof a dif
ference to reacha different result from
that reachedby the United StatesSu
preme Court under the 4thAmendment?

KENTUCKY CASELAW

Beyond the syntax, caselawoffers a
wealth of material for discovering the
content of Section 10. Unfortunately,
during the century following its writing,
Section 10 was seldomused. According
to JusticeSampson,there wereonly three
such cases.His conclusion as a result:
"Kentuckians were not, therefore,greatly
annoyedor harassed by these unusual
processescalled ‘Search Warrants’ dur
ing the formative andthe greaterpart of
the progressiveperiod of the Common
wealth.’Vd. at 251.Jfthat’s the masonfor
the paucity of cases,Kentuckians must
have been mightily harassedin the cen
tury thatfollowed.
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YOUMAN

Any explorationofSection10 mustbegin
with You,nanv.Commonwealth,189 Ky.
152, 224 S.W. 864 1920. You,nan
penned by Justice Carroll, is well and
passionately written. An obvious reac
tion to prohibition, its language soars.
The facts were simple enough.Officers
went to arrest a man with an arrestwar
rant,butnot a searchwarrant. When they
found him absent, they searched his
house, and found prohibited whiskey.
The Court first noted the problem that
haddevelopedin Kentucky:

[lit is not an uncommon thing in this
state, for officers of the law, urged in
somecasesby popularclamor, in others
by advice of personsin a position to
exertinfluence, and in yet othersby an
exaggeratednotion of their powerand
the pride of exploiting it, to disregard
the law upon the assumption that the
endsoughtto be accomplishedwill jus
tify the means,andtherefore no atten
tion need be given to constitutional
authority, when public approval will
commendthe unlawful conduct.
Id. at 861.

Sound familiar? The Court next ad
dressed the question of whether the
searchwas "reasonable,"andthus legal,
despite there being no warrant. The
reader will recall that our nation’s high
Court is toying with usingthe reasonable-

* ness clauseirrespective of the existence
of a warrant. Section 10, however, fore
closessuch a considerationin Kentucky.
"[lit might be thought that a reasonable
search and seizure; or one that was not
unreasonable,would be allowedwithout
a searchwarrant. But there is no founda
tion for this construction.The section
doesnot permit any kind or character of
search of houses,papers, or possession
without a search warrant."Id. p. 863.

Youman says any warrantlesssearch is
per seunreasonableunder Section 10. It
was"inserted to meeta practice that had
grownup in Revolutionary times, andto
protect citizens, not only against this
practice,but againstall searchesandsei
zuresof their propertywithout a warrant"
Id.

Youmanalso expresseslittle sympathy
with those who would trade securityfor
betterlaw enforcement,a most"modern"
sentimentexpressedoften by today’s ju
diciary. "[T}his absolutesecurityagainst
unlawful searchor seizureexists,without
referenceto the guilt or innocenceof the
person whose property or premisesare
searched.The mere fact that he is guilty,
or that there may be reasonable grounds
to believethat he is guilty, of the charge
preferred againsthim, or the offenseof
which he is suspected, will afford no

excuseor justification for an unlawful
searchor seizure." Id.

It has become fashionable recently to
denigrateand minimize the exclusionary
rule, to say that even though a searchis
illegal, that evidence so seized should
still be admissible against the accused.
After all, canour societybearto exclude
evidenceagainsta criminalmerely due to
somejudicially creatednicety known as
the exclusionary rule? Youman fore
closessuch denigration of the exclusion
ary rule under Section 10. The Court
asked:

Will a high court of the state say in
effect to one of its officers that the
Constitution of the state prohibits a
searchof all person without a search
warrant, but if you obtain evidence
against the accusedby so doing you
maygo to his premises,break openthe
doors of his house,andsearch it in his
absence,or over hisprotest, if present,
andthis court will permit the evidence
so securedto go to the jury tosecurehis
conviction?

It seemsto us that a practice like this
would do infinitely more harm than
good in the administrationof justice;
that it would surely createin the minds
of the people the belief that courts had
no respectfor the Constitution or laws

We cannot give our approval to a
practice like this.
Id. at 866.

Youmanxxts to rest the notion that the
exclusionary rule in Kentucky is judi
cially created,andarnIe merely intended
to deter the police. Section 10’s exclu
sionaryrule ispart of the very fiber of our
Constitution.

Youmandoesnot apologizefor theexclu
sion ofevidence,even where the result is
that a guilty personmight go free. This
Court understoodthat the constitutional
right to privacy is much more important
than the transient needsof law enforce
ment in onecase.Every defenselawyer
in Kentucky should use the following
languagesomewherein 1991:

It is much better that a guilty individual
should escapepunishment than that a
court of justiceshould put asidea vital,
fundamentalprinciple of the law in or
der to secure his conviction. In the ex

a greatConstitutionalmandate should
be nullified. Id. at 866.

So much for the good faith exception in
Kentucky!

FLEMING: HOUSE

There are several other casesin the
1920’sthat similarly makethat period the
golden years of Section 10. Fleming v.
Commonwealth,217 Ky. 169, 289S.W.
212 1926 interpreted "house" to in
clude a still locatedin a house located
some 300 yards from the defendant’s
dwelling house.

MULLINS: POSSESSIONS

"Possessions" included the woodlands
30 yards from the defendant’sresidence
in Muffins v. Commonwealth,220 Ky.
656, 295 S.W. 9871927.

MORSE: HOUSE

Morse v. Commonwealth,204 Ky. 672,
265 S.W. 37 1924extended "house" to
a dugout again with a still in it. Section
10 "means to include more than a mere
dwelling house when it uses the word
‘houses’ . . . We know from common
experienceand ordinary observationthat
men often have protectedand sheltered
many of their valuable possessionsin
housesother than their dwelling houses."
Id. at 38.

CHILDERS: GARDEN & POND

Cal4fornia v. Carney,471 U.S.386, 105
S.Ct. 2066, 85 L.Ed.2d 406 1985 be
ware! Both "houses"and "possessions"
apply to areas surrounding one’s dwell
ing. "It would be practically if not utterly
impossible to enjoy the full andfreeuse
of the ‘houses’ and ‘possessions’without
the gardenand pond in suchcloseprox
imity." Childers v. Commonwealth,198
Ky. 848, 250 S.W. 1061923.

BRENT: OPEN FIELDS

Section 10 was not without its limit. In
Brent v. Commonwealth,194 Ky. 504,
240 S.W. 45 1922 one will fmd the
genesis of the open fields concept.
There, the Court held that "possessions"
has its limits in the contextof the open
field. Section10’s primary purpose is to
protect a person’s home. "[E]very man’s
houseis his castleandis inviolable ...the
framers of thoseConstitutionshad inher
ited no practiceor tradition that impelled
them to safeguard vast tracts of land,
but,"profiting by the experienceof their
forefathers, they were desirous of pre
serving inviolate the person of everyciti
zen and thosepossessionsintimately as-S
sociated with his person,his house, his
papers, andhis effects." Id. at 49.

erciseof their greatpowers,courtshave
no higher duty to perform than those
involving the protection of the citizen
in the civil rightsguaranteedhim by the
Constitution. and if at any time the
protectionof theserights should delay,
or even defeat, the ends of justice in a
particularcase,it is betterfor the public
good that this should happen than that
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ASH: SUITCASE

No discussionof the golden ageof Sec
tion 10 would be complete without Ash
v. Commonwealth,193 Ky. 452, 236
S.W. 10321922.There, the Court held
the searchof a suitcasewithout a warrant
was illegal. The Court reiterated the im
portance of the judiciary’s protection of
our privacy rights.

It is doubtful if our boastedconstitu
tional form of government boasts any
greater single protectionor bulwark to
American liberty than the one against
unreasonablesearchand seizure.
[The stopping of the Germansat Vet-
dun by the French] wasno more essen
tial to the preservationof the liberties
of France, in our humble opinion, than
is the preventionof the encroachment
upon-theconstitutional provisionunder
considerationessentialto the continued
perpetuityof our constitutionalliberty.
Id. at 1036.

MCMA HAN’S A.DM’X:
GOOD FAITH

The period which followed, loosely
1930-1970,sawthe continueduseof Sec
tion 10, evenif enforcementwas uneven,
and the languageusedlesssoaring. Mc
Ma/ian’sAthn’x v. Draffen, 242Ky. 785,
47 S.W,2d 716 1932, is the most nota
ble, and was not surprisingly written
early in the period. McMahan’s Adm’x
not only establisheshow a searchwarrant
is to be executed, it also conclusively
rejectsthe good faith exception.

In executinga valid searchwarrant, the
officer must not onlybeconsiderateof
the comfortandconvenienceand feel
ings of the personof the occupantsof
the premisesat the time of the search,
but must not exceed or abuse his
authority with which he is clothed and
underwhich he is acting. He may not
unnecessarilyinjure the feelings of the
defendants or wmecessarilymar the
premisessearched.Id. at 718.

The good faith of the officer, or that he
wasacting in full belief, and with reason
to believethat the evidenceof the crime
sought or desired was presenton the

-premlserseatched,wilvtiotjustify a
searchwithout a warrant,or with a void
searchwarrant.

MILLER: ENTRY BY RUSE

The Court condórnnedthe use of a ruse
to gain entry to a defendant’s home in
Miller v. Commonwealth,235 Ky. 825,
32 S.W.2d 4161930. Section10, "the
chiefcornerstone upon which the liber
ties of the citizens . . . [are guaranteed]
preservesand guaranteesthe privacy of
the home. . . It is our first duty to uphold

that sectionas partof our Constitution."
Id. at418.

MANSBACKSCRAP:ADMINIS
TRATIVE SEARCH

The beginning of the "administrative
search" can be found in Mans/jackScrap
Iron Companyv. City of Ashland, 235
Ky. 265, 30 S.W.2d 968 1930. There,
the Court held that Section 10 did not
make illegal an ordinancerequiring a
junk dealerto consentto inspection and
searchof hisjunkyardasa prerequisite to
obtaininga license.

CHAPLIN: AUTOMOBILE
EXCEPTION

The CourtusedSection
automobile exception to
quirement established
United States, 267 U.S.
280,69L.Ed.2d543.

In Commonwealthv. Chaplin, 307 Ky.
630, 211 S.W.2d 841 1948, the Court
held that searchinga car requiresa war
rant, or a legal arrest. "The protection
afforded by Section 10 of our Constitu
tion consists in requiring that probable
causefor searching any place or seizing
any person or thing shall be determined
by a neutral judicial officer insteadof by
the often over-zealouspolice or enforce
ment officer." Id. at 845.

In Afred v. Commonwealth,,Ky. 272
S.W.2d 44 1954, the Court held a
search to be illegal where the police
walked onto the defendant’s property to
look into his truck, which contained
whiskey.

YOUNG: EXCLUSIONARY RULE

Young v. Commonwealth,313 S.W2d
581 1958, while holding against the
defendant,reemphasizedthe view of the
exclusionaryrule establishedin Youman.
The rule was created "to give actualef
fect to the purposeof SectionTen of the
Kentucky Constitution. Without such
rule of evidencethe constitutional guar
anty againstunreasonablesearchand sei
zure would be sadly lacking in verity."

BENGE: GOOD INTENTIONS

Benge v. Commonwealth,Ky., 321
S.W.2d 247 1959, was the highwater
mark of this period. There, the officers
serving a bench warrant were held to
have made an illegal search when they
searched her apartment. Although two
U.S. Supreme Court cases would have
approved the search,the Court held that
Section 10 did not.

While "Section 10 of the Constitution of
Kentucky doesnot materiallydiffer in its

languagefrom the Fourth Amendmentto
the Constitution of the United States,"
that did not end the matter. Section 10
"did not mean to substitute the good in
tentionsof the police for judicial authori
zation exceptin narrowly confmedsitu
ations. History, bothbefore and after the
adoption of theFourthAmendment,upon
which Section 10 of the Kentucky Con
stitution is based,hasshown goodpolice
intentionsto be inadequatesafeguardsfor
certainfundamentalrights of man."Id.at
250.

How can Leon possibly gain a foothold
with languagesuchasthis?

LANE: MINOR VIOLATION
SEARCH

A very interesting caseduring this period
is Lane v. Commonwealth, Ky., 386
S.W.2d 743 1965.There, a personwas
arrestedfor a minor violation and placed
in anothercar. The police then searched
his car, which the Court held to be illegal
due to being conducted without a war
rant. Onewonders whether New York v.
Belton,453 U.S.454, 101 S.Ct. 2860, 69
L.Gd.2d 768 1981 is the law in Ken
tucky, given this interpretation of Section
10.

MITCHELL: ROADBLOCKS

While it can be said that historically Sec
tion 10 has beeninterpreted to require a
warrant in most situations, that did not
prevent the Court from approving road
blocks to look at drivers’ licenses in
Commonwealthv. Mitchell, Ky., 355
S.W.2d 686 1962. This foreshadowed
Michigan Dept.of StatePolice et.al. v.
Sitz, 496 U.S. -‘ 110 S.Ct. 2481, 110
L.Ed.2d412 1990by 28 years.

SECTION 10 FROM 1970 - 1990

It was during the last 20 years, 1970-
1990,that Section 10 has fallen into woe
ful disuse.Readingthe casesduring this
period demonstrates that lawyers and
judges alike have either forgotten or ig
nored Section 10. Gone is the separate
interpretation of Section 10. Often,Sec
tion 10 isnotevenmentioned.Sadly lack
ing is the special dedication to the rights
of privacy so hallowedby the Court of
Appealsduring the earlier periods.

The low point is Beemerv. Common
wealth, Ky. 665 S.W.2d 912 1984.
There, the Court statesenthusiastically
that "[w]e are fully in accord with the
relaxation of the Federalrequirementsas
expressedin Illinois v. GatesId. at
915. There is virtually no discussion of
Section 10 as the Court adopts the prob
able causedefinition of Illinois v. Gates,
462 U.S.213, 103 S.Ct.2317, 76L.Ed.2d
527 1983.

10 to reject the
the warrantre
in Carroll v.
132, 45 5.0.
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Estep v. Commonwealth, Ky., 663
S.W.2d 313 1984 is similar. There the
Court adopts UnitedStatesv. Ross,456
U.S.798, 102 S.Ct.2157,72L.Ed.2d572
1982, thereby overruling Common
wealth v. Chaplin, supra, discussedear
lier. Yet, while Chaplinseemedto rely on
Section 10, the Estep Court seemedto
make onlya 4th Amendmentanalysis. In
overruling Wagnerv. Convnonwealzh,
Ky., 581 S.W.2d 352 1979,andCity of
Danville v. Dawson, Ky., 528 S.W.2d
687 1975 the Court merely statedthat
theft holding was "in harmonywith See
flon Ten of the Kentucky Constitution-.

."Id. at 215. How so?

Most of the decisionsin the modem pe
riod havemerely madea 4th Amendment
analysis.Onewondershow oftendefense
counsel made only a 4th Amendment
argument,thereby allowing the Court to
confine itself to the increasingly conser
vative law coming from the federal
bench?

That is not to say that the Court has
ignored Section 10 altogether in recent
times.

JusticeOsborne, in a dissenting opinion
in Craig v. Com.Dept.ofPublic Safety,
Ky., 471 S.W.2d 11 1971,statedthat in
his opinion,Section 10 prohibitedtaking
someone’sbloodfrornhimorher without
their consent.

In Rook,er v. Commonwealth,Ky., SOS
S.W.2d 5701974,the Court used Sec
tion 10 sideby sidewith the 4th Amend
ment to hold invalid a warrantsignedby
a judge who had not read the affidavit.
Justice Lukowsky, again in dissent,
urged his colleaguesto be more "sensi
five" tothe privacyconcernsof civizens,
basinghis consentoutof"respect"for the
4th Amendmentand Section10. Collins
v. Commonwealth,Ky., 574 S.W.2d 296
1978 J. Lukowsky, dissenting.

The Courtof AppealsrelieduponSection
10 andthe4th Amendmentto invalidate
an "any other person"warrant.Johant
gen v. Commonwealth,Ky. App. 571
S.W.2d 1101978.

In an intriguing opinion, the Court of
Appeals relied wholly on Section 10 in
Commomvealthv. Bertram, Ky. App.,
596 S.W.2d3791980.There,the Court
held that "it is clear as a matterof state
constitutionallaw that when a defendant
testified in supportof a motion to sup
press evidencealleged to have been
seizedillegally, his testimonymaynotbe
used againsthim later at trial over his
objection."

TODAY’S POSSIBILITIES&
PROMISE

Thereis evenmorehopetoday.Thepre
sent Kentuckyappellatecourts in recent
casesat leasthint that they arewilling to
lookat Section10 separatelyfrom the4th
Amendment.

In Faa/v. Commonwealth,Ky. App.765
S.W.2d241989,the Courtof Appeals
citedSection10 with the 4thAmendment
inholdingthat apassengerin a carcould
notbean-ested wherecontrabandis found
in the car.

More promisingthan Paulis theCourt’s
finding a searchwarrant illegal where
issuedby atrial commissionerin acounty
other than his own. Commonwealth v.
Shelton, Ky., 766 S.W.2d 628 1989.
The importanceof this caseis not that
Section 10 is used becauseit is not.
Rather,the court declinedto usethe good
faith exceptionof UnitedStalesv. Leon,
468 U.S.897, 1045.0.3405,82L.Ed.2d
677 1984. It makesensefor theCourt
to so decline.

As hasbeenseen,Kentucky’sexclusion
ary rule hasbeenaroundas long as the
exclusionarynile underthe 4thAmend
ment.The 4th Amendment’sexclusion
ary rule is now said to be basedsolely
upon deterrenceof police misconduct.
Thus, it makesat least intellectualsense
not to utilize the exclusionaryrule where
the officer is relying in good faith on the
magistrate’sissuanceof awarrant.

On the other hand,Section 10’s exclu
sionaryrule establishedin Yownanand
Ash,hasa muchbroaderrationale.Essen
tially, our ruleis therebecausewithout it,
peoplewill notrespectour Constitution,
becauseit is anathemato have a rule
requiringa warrantor forbidding an un
reasonablesearchand then to allow the
police to flaunt that law by admitting
evidencein violation of the law against
anaccused.

While the Court in Shelton did not spell
out their declining touse"good faith," it
is time for them to do so. They will not
do sounlesscounselbeginsto makethis
argument.

Mostpromisingyet is Commonwealthv.
Johnson, Ky., 777 S.W.2d 876 1989.
There, the Court expresslydeclinedto
condemna searchof a defendant’smotel
room basedupon the 4th Amendment.
Rather,they held "that the warrantless,
forcedentryby the policeintoappellant’s
room attheRamadaInn, violatedSection
Tenof the Constitution ofKentucky."Id.
4880.

CONCLUSION

This is my surveyof Section 10 of the
KentuckyConstitution.It is by no means
complete.There is slot to usein trying to
protecttheprivacy rights of our clients.

As we have seen,Section 10 does not
abide a goodfaith exceptionto the war
rantrequirement.

It appearsto emphasizemore the warrant
requirement,anddeemphasizesthe"rea
sonableness"clausethat is now being
used so often to justify warrantless
searchesand seizures under the 4th
Amendment.

Section10 may providebroaderstanding
to challenge searchesand seizuresof
one’s "possessions"thanis availableun
derthe4thAmendment.

Section 10 appears to provide more pro
tection to outhuildingsand other areas
surroundingone’s dwelling house.

Section 10 may not allow a searchof a
car incident to a lawful arrest that is al
lowed by NewYork v. Belton.

In short, Section 10 has a rich history.
Section 10 establishesmore protection
than does the 4th Amendment.Because
of that, we mustuseit. If wedon’t, we’ll
lose it and haveno one to blamebut
ourselves.

ERNIE LEWIS
AssistantPublic Advocate
Director,DPA
ClarkflacksolvMadisonCountyOffice
Richmond,Kentucky40475
606623-8413
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Using Kentucky’s Constitution to Challenge
EstablishedEvidencePractices

If someoneaskedyouto identify thelegal
authoritythat allows the Commonwealth
to takeasampleof your client’s bloodfor
DNA testing, what would your answer
be?If you answeredSchmerberv. Cali
fornia 384 U.S. 757 196e,you would
be wrong but your answerwould be the
answerof the majority. Schinerberdoes
not declare Kentucky law nor does it
authorizeany state to force a defendant
to submitto a bloodtest.It only saysthat
under the circumstancesof that casethe
"search"was a valid searchincident to
attestbecauseof the dangerof the alco
hol metabolizingin the defendant’ssys
tem and the reasonablenessof the limited
intrusionto securethe sample. 1384 U.S.
at 768-7721.The court specifically lim
ited its conclusion"only on the factsof
thepresentrecord."The courtnoted that
"the integrityof an individual’spersonis
a cherished value of our society" and
cautionedthat the holding in the case"in
noway indicatesthat it the Constitution
permitsmoresubstantialintrusionsor in
trusions under other conditions." [384
U.S.at 772].

Relyingon the lastparagraphof Schmer
ben,you could argue that becauseyour
client’s DNA isnot going to evaporateor
metabolize the 4th Amendmentwould
prohibit taking a blood samplefor that
purpose.[Winstonv. Lee,470 U.S.753
19851.But the problem is that for 25
yearsno onehas paidanyattention to the
last paragraphof the majority opinion
andconsequentlyeverybody thinks that
Schmerberauthorizesa blood testany
time a police officer or prosecutorsays
that sheneedsit. Winning a4th Amend
mentelainrwouldbe a real accomplish
ment.

Thissituationis anunhappyresult of Bill
of Rights worship that defenselawyers
have beenguilty of for years. Defense
lawyers havefocusedon the federalBill
ofRights for solong that ourknowledge
of state law has atrophiedandnow that
federalcasesarecomingdownagainstus
we have to scrambleto find out what the
state law is and how we can use it to
protectour clients from unfairtreatment.
The statelaw in many casesis favorable
to our clients. The question is how law-

yers with heavy caseloadscan fmd the
law that they needwhen they needit. In
this article, we aregoing to examinethe
issueof whethertheCommonwealthcan
force a criminal defendantto submit a
blood samplefor purposesof DNA test
ing. The issueis importantfor manyrea
sonsbut chiefly becausethe issue in
volvesall aspectsof Kentucky law, stat
utes, rules, common law and constitu
Uonal law.By examiningthe law, we will
be able to look at the importantsources
of informationand legal authorities that
will be useful in consideringother evi
dencequestions.

It is importantnot to limit your argument
to the KentuckyBill ofRights.There is a
lot more to our argumentunderthe state
constitutionthancitation of somesection
of the Bill ofRights. Bare assertionsthat
Section 10 prohibits compelled blood
tests are not going to impress the court
very much becausecomparisonof the
languageof Section10 with thelanguage
of the 4th Amendmentshowsthat it is
quite similar. Underthesecircumstances,
the court candecideaccording toits own
preferences.But the court’s discretionin
ruling will belimited if it knowsthatRCr
7.24 doesn’tauthorizecompelledblood
testsin criminal cases,that undercom
mon law a person’sbody cannotbe sub
jected to non-consensualintrusionin the
*bsenceof a positiveenactmentof law,
that Section11 oftheConstitutioncon
stitutionalizes this principle, and that
Section 11 prohibitsforceddisclosureof
anyfact that might incriminatethe defen
dant,testamentaryor otherwise,

To obtain this information it is necessary
to develop a method of approachinga
case that goes beyond citing the state
constitutionalanalogueof afederalright.
To obtain this information we have to
examinethe structureof governmentun
der the state constitution,the history of
law in Kentuckyand elsewhere,the sub
stanceand interplay of Kentucky com
monand statutory law, and the text, struc
ture,-andmeaningof the Bill of Rightsof
the KentuckyConstitution.The order in
which the method is setout is significant
and intentional. Eachof the first three
parts contributes to an accurateunder-

standingof theBillofRights.Therereally
is no way to fmd out what the Bill of
Rights meansexceptby going through
the legalhistoryand developmentof the
particularissuefirst. And it is important
to makean accuratestatementof the law
whenyou first makea stateconstitutional
argument.You will befacinganunrecep
tive audience.Peoplearenotusedtodeal
ing with the Kentucky Constitution,and,
where blood tests are concerned, they
think they know what the law is. Telling
judges that they don’t know the law is no
easytasjc.The only way to do this effec
tively is to be as sureasyou canof your
groundsandreadyto backup your asser
tions with definiteproof. Constructionof
correct argumentsis not that hard, as I
hopewe will seebelow.

EXPLANATION OFTHE
PROBLEM

For purposesof this article assumethat
during their investigationof a mbbery
case in which the prosecutingwitness
receiveda seriousknife woundthepolice
found freshbloodat thescenethat upon
testing turnedout to be a type different
from that of theprosecutingwitness.On
the basisof aweakeyewitnessidentifica
tion by the prosecutingwitnessyour cli
ent has beenarrestedand jailed on a
criminal complaint. No other evidence
implicating your client has beenfound
so, citing Schmerberand Newmanv.
Stinson, Ky., 489 S.W.2d 826 1972
alongwith theneedfor the test,theprose
cutor hasfiled a motion to get a sample
of your client’s blood for DNA identifi
cation. How do you prevent this?

INITIAL RESPONSE

The case is in the district cpurt at this
point becauseof thecriminal complaint.
Your client is chargedwith first degree
robbery, a Class B felony. There is no
needto get fancy or to worry about the
Bill of Rightshere.The winning response
is lackof jurisdiction to grantrelief onthe
motion.

The district court is a court of limited
jurisdiction. "and shall exerciseoriginal
jurisdiction as may be provided by the

t’-
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GeneralAssembly." [Constitution, Sec
tion 11361.The district court hasjuris
diction to disposeof all juvenile matters
andall misdemeanorcases,but it doesnot
havejurisdiction to makea final deposi
tion of any felony. [KRS 610.0101;
24A.11O1, 2; 24A.130]. In felony
casesit has jurisdiction concurrentwith
the circuit court "to examineany charge
of a public offense denominated as a
felony or capital offense... and to com
mit the defendantto jail or hold him to
bail or other form of pretrial release."
[KRS 24A.11O3]. This is it as far as
felony jurisdiction goes. The Criminal
Rulesplacesimilar limitationson the dis
tiict court in felony cases.Under RCr
3.14I,theonlythingthat adistrictcourt
may do at the preliminary hearingon a
felony charge is determine probable
causeand hold the defendantover for the
grandjury. There is no provisionin the
statutesfor the district court to entertain
motionsin the nature of discovery,which
iswhat a motion for a bloodtestis. tinder
the Constitution,the district court’sjuris
diction is only what the GeneralAssem
bly says it is. In the absenceof specific
authorization, the districtcourtcould not
rule favorably on the motion for blood
testeven if it wantedto.The text of RCr
3.07confirms this conclusion.

In that rule, the mode of proceedingis
determinedby the natureof the charge.
In a felony case,a disthctjudge doesnot
have authority to try theoffensecharged
and therefore the judge "shall proceed"
in accordance with Chapter 3 of the
Rules. A judge may proceedunderChap
ter 7 [discovery] of the rules only when
she has "authority to try the offense
charged."The district court is compelled
to honor this limitation becausethe rules
govern all proceedingsin the Court of
Justice.[RCr 1.02l1.Themotionforthe
blood sample fails in the district court
becausethe court is forbidden by the
criminal rules, by Chapter 24A of the
statutes, andby Section 111 of the Con
stitution to grant the relief requested.
Thereisno need to resort to anyother part
of the constitution at thispoint.

THE NEXT STAGE OF THE
PROBLEM

Assumenow that the Commonwealthhas
obtaineda first degree robbery indict
ment by direct submission to the grand
jury. The Commonwealth files the same
motion in the circuit court and the circuit
judge enters an order granting you dis
covery andgranting the Commonwealth
reciprocal discovery. Thejudge hasseta
pretrialdate to hear your objection to the
motion for blood test and the Common
wealth’s claim that it is entitled to the
blood sample.

RESPONSEIN THE CIRCUIT
COURT - RULES

The circuit court has jurisdiction of this
charge, so a different approach is re
quired. [Constitution,Section 1125]. It
is easyto deal with the discovery argu
ment becausethe text of Chapter 7 does
not allow the discoverythat the Com
monwealth seeks.It is important to note
first that discovery in criminal casesis a
relatively recent innovation, becoming
available only in 1962when the Criminal
Ruleswere adopted.[Ky. Acts, 1962,Cli.
234,p. 807].RCr7.24th its presentform
wasnot adopteduntil 1968. Before 1962,
the Criminal Code of 1854madenopro
vision whatever for discoveryor inspec
tion. [Carroll’s Kentucky Codes, 1948
Rev., Ch. 4, Sections 150-153;Evansv.
Commonwealth,Ky., 19 S.W.2d 1091,
1093-10941929]. Production of evi
dencewas limited to depositionsand sub
poenasto appearat trial. At commonlaw,
there was no discoveryat all. [6 Wigmore
Evidence, Section 1845, Section 1860,
Section 1859 ChadbourneRev., 1976;
2 LaFave and Israel, Criminal Proce
dure, Section19.31984].Becausethere
was nodiscoverybefore the enactmentof
thecriminal rules, discovery in Kentucky
criminal casesiswhat theSupremeCourt
saysit is in Chapter 7 and no more.

A circuit judge proceedingunder RCr
7.24 is limited by what the rule allows.
The circuit court has no authority on its
own to go beyond the limits of the rule
and the rule does not provide for com
pelled blood tests. It only allows for re
ciprocal inspectionsand for copying of
the results of scientific tests or physical
examinations "which the defendant in
tendsto introduce asevidence,"or which
were prepared by "a witness who the
defendantwishesto call at thaI." [RCr
7.243Aii]. In a recentaddition, the
rule provides that if a defendant intends
to rely on a defenseof mental diseaseor
defect, a court may order him to submit
to a "mental examination." I RCr
7.24Bii. The defendant is granted
confidentiality if he doesparticipate, but
healso can refuse to submitto the exami
nation. [RCr7.243B; 3C].Thisright
of refusal is analogousto the right of a
civil litigant to refuse to submit to a
physical examination for determining
blood groups under CR 35.01. A party
who refuses to submit to the tests may
sufferproceduralpenaltiesand may lose
his casebut the court cannot coercesub
mission to the testby its contemptpower.
[CR 37.022d].The courtcannotcom
pel submission to an invasion of a liti
gant’s body. The reasonsfor this result is
found in the limits of thecourt’s authority
and in the commonlaw.

RESPONSEIN CIRCUIT COURT -

JURISDICTION AND
COMMON LAW

TheSupremeCourt under Section 116 of
the Constitution is authorized to enact
"rules of practice andprocedurefor the
Court of Justice." By definition, rules of
practiceandprocedureexistto providean
orderly framework for the exerciseand
application of the substantive law. Sec
tion 116 cannot be a basisfor compelled
blood tests in criminal cases.The Su
preme Court has never and legally can
never enacta court rule that would sup
port a forced blood test. It would be an
abuseof the linii ted authority given to the
Court underSection 116.Rather, only the
General Assembly of Kentucky has the
authority, if it exists, to compela blood
test.

Section29 ofthe Constitutionassignsthe
legislative power of government to the
GeneralAssembly.A major part of that
power is the authority to declarepublic
policy, that is, the authority to decide
what the law of Kentucky should be. "It
is elementary that the legislative branch
has the prerogative of declaring public
policy and that the mere wisdom of its
choicein that respectis not subject to the
judgmentofacourt." fFannv. McGuffey,
Ky., 534 S.W.2d 770, 779 1975].The
Supreme Court has recently recognized
the limitation of its authority to dealwith
subjects of substantive law in Mash v.
Commonwealth,Ky., 769 S.W.2d 42
1989. There the Court noted that Sec
tion 29 of the Constitution "gives all leg
islative power to our General Assembly"
and that Section 28 of the Constitution
"prohibits all persons or collections of
persons of one of the three departments
from exercising any legislative power
properly belonging to the other one." In
Mash, the Court acknowledgedthat it had
no authority to add to the statutegovern
ing arrest.

Review of the statutesshow 11 instances
in which the General Assembly has
authorizednon-consensualblood testing
or forced medicaltreatmentand testing.
Three of the statutesare the "implied
consent" statutesfor DWI. In eachsuch
statute, the subject has the right to refuse
the test, although he doessoat the costof
his driving privilege. [KRS 189.520;
189A.100; 1g6.565]. Children must be
immunizedagainstdiseasesunless there
is a religious objection and, unless there
is a religious objection, each newborn
child must be tested for PKU [KRS
214.034;214.155].

There arefour situationsin which a blood
test is required.A physicianmust get a
blood samplefrom a pregnantwomanat
her first presentationin order to testher
for syphilis. EKRS 214.1601. KRS
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406.081requiresaputativefatherto sub
mit to a blood testtodeterminepaternity.
KRS 215.540 requires a person pre
viously diagnosedtohavetuberculosisto
submit to testing and hospitalization.
And, a convictedprostitute"shallbe re
quired to undergo screeningfor human
immunodeficiencyvirus infection." The
person"shall submit to treatment and
counsellingas aconditionof releasefrom
probation,community control or incar
ceration." [KRS 529.090]. This statute
stands in contrast to KRS 214.1815
which prohibits WV testingwithout in-
formedconsentexceptin casesof emer
gency.

Both CR 35.01 and RCr 7 were enacted
as statutesby the GeneralAssembly in
1952and 1962,well before the adoption
of Section 116 of the Constitution. All
thesostatutesindicatehesitationto force
anyoneto submit to anyformof medical
or physical testingor treatment.Fivespe
cifically provide that apersoncannotbe
compelledto submitwhile two moreal
low for a religious exemption.A woman
may avoid the syphilis testby not seeing
a doctor. In anyevent, the statutedoesnot
authorizethe doctor to coercea sample.
A personmustsubmit to TB testingand
treatment,butonlyafterbeingdiagnosed
for that disease.A convictedprostitute
must submit to testingand treatment,but
onlyafterconviction.Theonly pie-adju
dicationbloodtestthatcanbecompelled
under the statute law of Kentucky is the
test of a putative father under KRS
406.081.But the purposeof this test is
determinationof paternity for purposes
of child support. The only reasonable
conclusiontohedrawnis that the General
Assemblyhasdeterminedthe public pol
icy of Kentucky to be that no person,
except in the interest of public health,
supportof children,or after adjudication
of guilt of a crime,maybe compelledto
submitto anymedicaltreatmentor physi
cal tests.

Of course,theprosecutioncanarguethat
where a specific statute has not sup
planted the commonlaw, the common
law prevails. [N. Ky. PortAuth. v. Cor
nell, Ky., 700 S.W.2d 392 1985]. But
the commonlaw is clearly againstsuch
an argumentfor compelledtesting.The
suborthnatetourtsoftheCourtof Justice
are requiredto follow the precedentsof
the appellatecourts.ISCR 1.0405].The
precedentsareclear

"Evety human being of adult years and
sound mind has a right to determine what
shalt be done with his own body." Tabo v.
Scobee, Ky., 254 S.W.24 474,475 1952].

The only exceptionto this rule occurs
whenthereis an emergencythatprevents
the personfrom indicating his desires.
This rule is not an innovation. In English
common law, the most fundamentalof

the "absolute" rights enjoyedby the sub
ject was the "right of personalsecurity"
which consistedof "a person’slegal and
uninterruptedenjoymentof his life, his
limbs, his body, his health,andhis repu
tation." [1 Blackstone,Commentaries,
[17651, U. of Chicago Reprint, p. 125
1979; Posner,The Economics of Jus
tice, p. 15-18 19831. This right is a
natural right that pre-datedthe develop
ment of government.And it was so
deeplyimplantedin the commonlaw that
historically no court could order an act
contrary to the rule without a specific
statuteauthorizing th act. [Smith v.
Southern Bell Telephone Co., Ky., 104
S.W.2d 961, 964 1937]. The leading
caseon this point is Union Pac4fzcRail
way v. Botsford, 141 U.S. 250 1891
which held that the federalcourtscould
not order a physical examinationof a
defendantin a civil casein the absenceof
statutoryauthority. The principle relied
on in that casewas that

"No right is held more sacred, or is more
carefully guarded, by the common law, than
the sight of every individual to the posses
sion and control of his own person, free from
all yestraint Dy interference of others, unless
by clear and unquestionable authority of
law." 1141 U.S. at 251.

Nothing in Kentuckylaw clearly author
izescoercedbloodtestingin the absence
of statute.Themore reasonableview of
thesituation is thattheperson’scommon
law right topersonalsecurityis soimpor
taut that only an act of the General As
sembly, declaring as a matterof public
policy thenecessityof invasion, is suffi
cientto justify coercedphysicaltestingor
treatment.As we will seein the constitu
tionalargument,I believeSection 11 of
the Constitutionconstitutionalizesthis
principle thuspresentinganotherargu
ment againstad hoc orders requiring
bloodtest.

Oneother possibleargument in support
of the authority to order testsis basedon
the caseof Newmanv. Stinson,Ky., 489
S.W.2d 826 1972. Newman is often
cited in compelledblood test motions.
Thatcaseostensiblyholds that there isno
constitutionalviolation in coercedblood
testing. But what is often overlookedin
this case is that it involves an implied
consentstatute, KRS 186.565, which
deemstheperson to have consentedto the
bloodtestby the actof operatingamotor
vehicle.Aside from the historical errors
containedin this opinion, it is obvious
that if apersonhasconsentedin advance
to the tests, there can be no legitimate
objectionto the test.

It seemsobvious to me that the circuit
court doesnot have jurisdiction to ignore
the common law of Kentucky and the
clearly expressedwishesof the General
Assembly of Kentucky and of the Su

premeCourt of Kentucky in regard to
coercedphysical testing.Maybe the Su
preme Court has authority to changethe
commonlaw.However, in light of Fann
v. McGtey, it seemsunlikely. A right as
importantasa person’s right to physical
mtegnty and freedomfrom invasioncan
not be disposedof by the ad hocdetermi
nationsof the circuit court judge. I be
lieve that such a rule, if it is possible
underthe Constitution, can be enacted
only by the GeneralAssembly.Because
that body hasnot acted,we mustcon
clude that thecircuit courtdoesnothave
jurisdiction to order the teston its own
authority.

THIRD STAGE OF THE
PROBLEM

Assumethat while the prosecutor was
reviewing her file she found an unexe
cuted but facially valid search warrant
thatwas signedby a circuit judgeand that
authorizes the police to takeyour client
to a hospitalfor the purposeof providing
a blood samplefor DNA testing.Shehas
attachedthe warrant andaffidavit to her
memorandum, and now argues that be
causea judge has issueda searchwarrant
and that the information with respectto
the blood test is not stale the Common
wealth may rely on the warrant to getthe
blood testeven if it doesnot prevail on
other arguments.

RESPONSE- KENTUCKY BILL
OF RIGHTS

If thecircuitcourt doesnotrulefavorably
on the jurisdictional and legal grounds
alreadypresented,recourseto the Bill of
Rights is the next step. The most obvi
ously apt sectionsfor the problem in this
stageareSections1,2,10and 11. Other
provisions may apply tangentially, but
the sectionsjust named deal with the
substantial issuespresentedby this prob
lem. Before examining the applicability
of theprovisionshowever it is important
to consider what we aredoing. There are
some ground rules about constitutional
litigation that should be laid outandI do
so in the next few paragraphs.

The most importantrule is found in Sec
tion 26 of the Bill of Rights. Section 26
says that all substantive provisions of the
Bill Sections1-25are"exceptedout of
thegeneralpowersof government" and
are "inviolate." The general powers of
government are the legislative, judicial
andexecutivepowers delegatedand as
signed to the three branchesof govern
ment in Sections27, 29,69 and 109 of
the Constitution. Section26 declarestin-
ambiguouslythat the government cannot
doaway with anypart of th Bill ofRights
nor can it, without amendmentto the
Constitution.modify any sections.This
language was copied almost word for
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word from the last sectionof the VU! of
Rightsof the PennsylvaniaConstitution
of 1790. However, the drafters of the
KentuckyConstitutionof 1792 aIded a
secondclause to underscore the absence
of governmentalauthority to undermine
the protectionsof the Bill of Rights.The
secondclauseprovidesthat"all lawscon
wary thereto,or contraryto this Constitu
tk’n, shall be void." This innovation by
the drafters of the Kentucky Constitution
of 1792hasbeenretainedin eachof the
three subsequent constitutions. It has
beeninterpretedin a numberof casesto
meanjust what it says, that any acts of
anybranchof thegovernmentcontraryto
the Bill of Rights are not just illegal or
unconstitutional,butvoid, asbeyond the
authority of government to enact. [e.g.
ColumbiaTrust Co. v. Lincoln Institute,
129S.W. 113, 116 1910].Thisprovis
ion isveryusefulwhenyoucan catchthe
governmentin a plain violation of the
provisionsof the Bill ofRights. But at the
sametime it understandably makes
courts reluctantto find the violations in
the first place becausethere is nothing to
do in that situationexceptto say that the
act or the law is a nullity. This is why
courtspreferto decidecasesonnon-con
stitutionalgroundsif they canarrangeto
do it. Constitutional decisionsengrave
principlesin stone.Few courtswant to be
pinneddown in that way. So, when pos
sible, it is a good ideato fmd somecom
mon law, statutory,or rule-basedreason
to cite along with the constitutionalclaim
you are making in a case.

Section26 also highlights the important
differencebetweenthe functionsof the
Federalandthe Kentucky Constitutions.
It is basic Con Law I theory that the
federalconstitutiongrantscertain limited
powersto a federalgovernmentthatmay
not exercise any powers in excess of
those granted.Section 26, on the other
hand,expresseswhatmight becalled the
‘agency"theoryof government.It begins
with a sentenceabout "the high powers
which we have delegated." The high
powersreferredto are the legislative,ex
ecutive andjudicial powersassignedin
Sections29, 69 and 109 of the Constitu
tion. Thereareno limitations in the text
of those sections.Therefore,the grant is
onethat givesthe governmentthepower
to do any act that the particular branch
believesis necessaryor desirable.[e.g.,
Holsclawv. Stephens,Ky., 507 S.W.2d
462 1973. But just as a principalcan
withhold from the agentthe authority to
do certainacts, the peopleof Kentucky
whoestablishedthe Constitution[Pream
ble, withheldfrom the agentsof govern
ment the right to do certain acts, i.e., the
right to infringeonany of the limitations
found in the Bill ofRights or theConsti
Mien. Thus, whenoaching a prob
lem of constitutionallaw, you shouldas
sumethat the GeneralAssemblyor the

Court of Justicehavethe authority to do
what they have done unless there is a
specific prohibition found in the Bill of
Rights or theConstitution. The rule for
the executivebranch is somewhatdiffer
entas wewill seein thelastsectionof this
article.

Assuming that you fmd a rule that in
fringeson butdoesnotobliteratearight
found in the Bill of Rights, does the
"void" languageof thelastclauseof Sec
tion 26 meanthat the court is bound to
declarethe act or law unconstitutional
and therefore void? The answer is "not
always." Although the Bill ofRights ap
pearsto be written as a list of absolutes,
courtsgenerallyhavefoundtwo reasons
not to treat themthat way. Thefirst is the
theorythatapersonmayforfeit the right,
by commissionof a crimeor someother
act. [1 BlackstoneCommentaries,p. 54;
140]. Theotheris that a personmaynot
exercisehis rights where such actswill
affect the health, safety or welfare of
others. [Posner, The Economicsof Jus
tice, p. 15; 19; Chapman v. Common
wealth, Ky., 172 S.W.2d 228, 229
1943]. But the key corollary to this
secondprinciple is that the government
maynotprohibit an individual "any lib
erty the exerciseof which will not di
rectly injury society."[Commonwealthv.
Campbell, Ky., 117 SW. 383, 385
1909]. l’his brings us to the first sec
tionsof the Bill ofRightspertinent to this
issue.

INHERENT AN] INALIENABLE
RIGHTS

Section10 of the Constitution is partof
the "Pleiades"amendmentpresentedto
the 1890 constitutionalconvention.It is
perhapsthe onerealinnovationin theBill
of Rights presentedat that convention.
CT. Mien, the drafter of Section 1 [1
Debatesof 1890,435], designedthesec
tion to be the repositoryof the inherent
and inalienablerights of every human
person. [1 Debates,4941. He noted that
most of the rights had been scattered
throughoutthe previousconstitutionsbut
that he and the drafting committeehad
gatheredthem togetherto emphasizethe
purposeof the Bill ofRights. By moving
theBill of Rights to the first placein the
Constitution, the drafters intendedto
"magnify" the individual. The Bill of
Rights had beenthe last Article of each
of the previous three Constitutions. To
emphasizethe importanceof individual
rights, the Bill was placedfirst and the
"inherentand inalienablerights" of per
sonswere placed at the head of the Bill
[1 Debates,494].

The languageof Section11 wasnew to
the Constitution. It was inspiredby the
languageof the Declaration of Inde
pendenceandwascopiedfrom theAlas-

sachusettsDeclarationofRightsof 1780.
[1 Debates,435;779-780].Thefirst sen
tenceof Section 1 proclaimsthat all men
by natureare free andequal andthat all
have certain "inherent and inalienable
rights," that is, rights that arenotsurren
dered upon the formation of a govern
ment.Thefirst suchrightis theright of".

enjoying anddefendingtheir livesand
liberties."Thelibertiesreferredto in this
sentenceare,I believe,the naturalrights
of personal liberty, which include the
right of personalsecurity. There is no
opinionof theKentuckycourtssayingso
directly, but there is a good de4of evi
dencethat this is so. In Commonwealth
v. Campbell,the formerCourtof Appeals
in construinganotherpart of Section 1
relied on that portion of Blackstone’s
Commentariesthat describedthe abso
lute rightsof men.[117 S.W. at 3851. In
anothercase,Smith v. Southern Bell
Telephone Co., Ky., 104 S.W.2d 961,
9641937,the courtdiscussedthe tights
protectedby the 14thAmendmentof the
U.S. Constitution. The court was of the
opinion that the rights protectedthere
"are those naturalrights, which include
the right of personalliberty, the right of
personalsecurity,andthe right to acquire
and enjoy property." While this is a con
struction of the life, liberty andproperty
clause of the 14th Amendment,it seems
reasonablethat thesesametights arepart
of the liberties enjoyedby all regardless
of the existenceof government.Without
discussingany particularconstitutional
sections,the court in Chapmanv. Corn
,nonwealth,Ky., 172 S.W.2d 228, 231
1943 pointed out that the right to live in
peaceandquiet "is oneof the inalienable
rights guaranteedto him by the Constitu
tion that nomanor setof men canabridge
or deny." Thatsamecourtnoted that so
longasa person’senjoymentof his rights
doesnot interferewith the legal rights of
others,hemustbeprotectedin his rights.
"Within such protected rights are free
dom from personalassault;freedomfrom
molestation, or intimidation in pursuing
lawful engagementsand freedom from
personalassaultsor destructionof prop
erty." WhenSection11 is read in con
junction with Section 2 which denies
government "absolute and arbitrary
power overthe lives, liberty andproperty
of freemen" it seemsclearto rue that the
basic right of personalsecurity, which
existed first at commonlaw, and which
has been described from the time of
Blackstone to the presentas one of the
"absolute" rights of all persons,must be
protectedasoneof the basic libertiesthat
a persondoesnotgive up uponformation
of a government.Freedomof theperson
is a basic liberty along with the right to
vote,freedom ofspeech,freedomofcon
science,freedom of thought, freedom
from arbitraryarrestandseizure,and the
right to hold personalproperty. [Rawls,
A Theoryof Justice,p. 611971].The
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right of a person to be left alone physi
cally is a basicliberty andthereforeis one
included in Section 1. Thom this pointof
view, the commonand statutorylawcon
cerningcoercedmedicaltestingor treat
ment makes sense.

The right not to be subjectedto such
violation of one’spersonis so important
that it is only when the exerciseof the
right of personalsecurity"will directly
injure society"[Campbell, 117 S.W.2dat
385] thatthestatecaninterveneandcom
pel testingor treatment.In eachof the
statuteslisted earlier in this article, the
violation of the individual’srightto per
sonalsecurityis premisedon the General
Assembly’sdetenninationthat societyor
other individuals will be harmedin the
absenceof treatmentor testing.Thecom
mon law rule against unconsentedto
treatment also is understandable.The in
dividualwill nothannothersby refusing
treatmentso thereis nobasisfor compel
ling it. Rather,in theabsenceof an emer
gency, where treatmentmaybe needed
simply to preservelife until the individ
uiaJ can make an informedchoice,a doc
tor faces a lawsuit for batteryif he acts
without consent.

Neither the Supreme Court nor the Gen
eral Assembly havedecidedthat a co
erced blood test is proper in a criminal
case.Nor, under the analysispresented
here,may they do solegitimately. Weare
told by RCr9.56l thatacriminalcharge
either by complaint or indictmentis not
evidenceof wrong doing. Rather,aper
son charged with a crime is presumed
innocent.Thus, there canbe noquestion
of forfeiture simply by being accusedof
a crime. The question is whetherunder
thesecircumstancesaperson’sinsistence
onmaintaining this liberty will "directly
injuresociety."I thinknot. A personwith
TB may infect others.A mother with
syphilis may infect her baby at the time
of delivery. But a personwho refusesto
provide a blood sampleto theCommon
wealth only makes it more difficult for
the Commonwealthto convict.If there is
any"injury to societybecauseof the fail
ure to cooperateit is only an indirectone
andcertainlynot of the magnitudeof the
injuries dealtwith in the statutes already

_enacted.-Section-2denies-thestatearbi
trary power over the lives, liberty and
propertyof its citizens.The fact that it
would be helpful to the stateto beable to
compel blood testing is not a sufficient
reasonto compel testing in light of these
constitutionalbarriers. Section 11 re
servesto eachindividual the right of en
joying life andliberty. Whereenjoyment
of this right of personalsecuritydoesnot
directly injure others, the state has no
authority to infringeupon it andtherefore
has no authority under the Constitution
to enactany rule or statute that would
reqthresubmissionto a blood testunder

the circumstancespresentedhere.

SECTION 11- TEE RIGHT NOT
TO "GIVE EVIDENCE" AGAINST

YOURSELF

The obviousdifferencebetweenSection
11 of Kentucky’s Bill of Rights andthe
5th Amendmentis that Section 11 says
that "no personshallbe compelledto give
evidenceagainsthimself while the 5th
Amendment says that "the person shall
not be a witness againsthimselL" Read
ers who have watched"Rumpole of the
Bailey" on PBSmay have noticed thatin
Englandthe phrase"give evidence" often
is usedwhere Americans would say tes
tify. But it would be a mistaketo assume
as the former Court of Appeals did in
Newmanv. Stinsonthat the difference in
language is meaningless.The history of
theprovision showsa distinction.

Kentucky’s Section 11 is a closecopy of
Section 9 of the Bill of Rights of the
PennsylvaniaConstitution of 1790. The
Pennsylvania provision was patterned
closelyon Secuon8 of the Virginia Dec
larationof Rightsof 1776.Madison, the
author of the 5th Amendment, had been
on the drafting committeeof the 1776
Declaration with GeorgeMason. [I Sch
wartz,TheflillofRights:ADocurnentary
History, p. 231 19711. Thus, when
Madison drafted the federal languagein
1789, he knew of Mason’s formula for
the right. Of more importance for us,
however, is the question of whether the
draftsmenof Kentucky’s first Bill of
Rights knew about Madison’s formula
andconsciouslyrejected it.

We know that Madison wasaskedby no
fewer than 14 Kentuckiansto draft the
first Constitution of Kentucky, but he
said that he could not becauseof other
duties. He recommended that Ken
tuckiansconsulta recentlypublishedvol
ume of stateconstitutions as a sourcefor
constitutional language. [Coward, Ken
tucky in the NewRepublic,p. 1119791.
Virginia ratified the FederalBill ofRights
onDecember15, 1791,about three and a
half months before the openingof the
Danville Convention. Each of Ken
tucky’s 8 countiescould send2 delegates
to the Virginia Houseof Delegates,but I
can’t say at this point whether any of
those delegatesserved in the Kentucky
constitutional convention or whetherthe
members of the constitutional conven
tion were aware of the languageof the
federal Bill ofRights. What is obvious is
that the drafterschoseto copy the 1790
PennsylvaniaBill ofRights almost word
for word and section for section.Com
parison of these two documentsshowed
4 instanceswhere the languagediffers
and2 instanceswhere Kentucky rejected
sectionsof the PennsylvaniaBill. How
ever, the 1792provision, which was un

numbered in the 1792 Constitution, is a
word for word copy of Section 9 of the
PennsylvaniaConstitution.

The 1890 convention modernized the
languageof Section 11 and moved the
prohibition against giving evidence
againstone’s selfto a position beforethe
listing of the public trial rightsgranted in
prosecutionsby indictment or informa
tion. By so doing, it appears that the
drafters wished to make clear that the
right not to give evidenceagainstone’s
selfappliedto all criminal prosecutions,
not just those prosecutedby indictment
or information. The text and its modifica
tion do not tell much about the reachof
the right not to be compelled to give
evidenceagainstone’s self.

In the Debatesof 1890, the drafters ac
knowledgedthe adoption in 1886of the
statute nowKRS 421.225which for the
first timeallowed a criminal defendant, if
heasked,to testify asa witnessat his trial.
At the convention, the Committee on the
Preambleand Bill of Rights reporteda
new formula for the protection which
provided that at trial the defendant "shall
not be compelled to testify againsthim
self." 1 Debates,p.310].Thisproposal
was defeated.Mother amendmentpro
posedto add a provision that"if he intro
duces himself as a witness, he may be
questionedon all mattersabout which he
testifies." Thisalso was defeated.[1 De
bates, 9531. The best statementabout the
meaning was madeby DelegateBron
ston, who, in discussingthe "old" Bill of
Rights said that the protection did not
meanonly that a man could not be com
pelled to testify againsthimself,but that
"he cannotbecompelledto discloseany
fact which would tend to criminatehim
self,on anybody else’strial or anywhere
else." [1 Debates,954].To, "disclose any
fact" doesnot necessarilymeanto testify
at a legalproceeding.Disclosureafter all
means to expose to view or to make
known or public. But one man’s under
standingof Section 11 voicedat the 1890
convention isnot conclusiveproof of the
extent of Section Ii’s protection. It is
necessarytherefore to examine the his
tory of the right.

It is obvious that becausethe defendant
could not testify at trial, the original draf
ters of thephrasedid notneeda constitu
tional provision to protect the defendant
from compelled testimony at trial. Two
English cases show that the right ex
tendedbeyondtestimonyat trial. In R. v.
Worsenham 1701 and R. v. Mead
1704,requests for production of books
made in criminal caseswere refused, the
first on the ground that the production
required the party to "shew the defen
dant’s evidence"and the secondon the
ground that it would be "to compel the
defendant to produce evidenceagainst

It.
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himselfinacriniinalcase."[McNajr,The
Early Developmentof the Privilege
Against Self-Incrimination, 10 Oxford
JLeg.Stud.,66, 83 1990].Therefore, at
the beginningof the 18th Century,a rule
prohibiting compulsory production of a
party’sevidenceand "becomeassociated
with a generalright to silence." [McNair,
p. 83]. But evidenceofsuchan extension
of the rule in America is left to vague
statementsthat the state formulation of
the right must have meant somethingdif
ferent from the 5th Amendment state
ment.LeonardLevy, a well-knowncon
stitutional historian, states the problem
well whenhe statesthat historydoesnot
clearly uphold the Schmerberdistinction
betweentestimonialand non-testimonial
compulsion.He notes that most forms of
"non-testimonial compulsion"like blood
tests are of recent origin. However, he
notes that "the common law decisions
and the wording of the first stateBill of
Rights explicitly protectedagainstcom
pelling anyone to furnish evidence
against himself, not just testimony."
[Levy, Encyclopedia of the American
Constitution,p. 15751988].However,
a good deal more historical researchon
the American practice concerning the
right is necessarybefore a firm conclu
sion can be reached.

Atthis point, the best thitcanbe said is
* that the differencein languagebetween

the federalandstateprovision, the prohi
bition againstdefendanttestimonyat the
timeof adoption, the existenceof some
casesextending the tight to the produc

* tion of record books, and Bronston’s
* commentsabout forced "disclosure"at

the 1890 convention indicate that the
phrase"give evidence"meansmore than
just testimony.The rule for construing
constitutionalprivilegesdesignedfor the
securityof personsand property is that
such provisions shouldbeconstruedlib
erally. [Commonwealthv. O’Harrah,
Ky., 262 S.W.2d 385, 389 1953]. Tn
plain terms, this means that if a decision
has to be madeon a doubtful proposition,
the courtshould err onthe sideof security
and liberty for the individual. This rule
should apply to Section 11, andtherefore
coercedblood testsshould be prohibited
under the "give evidence" clauseof that
section.

SECTION 10- UNREASONABLE
SEARCH AND SEIZURE

Section 10, like the federal4th Amend-
* ment, is written in 2 parts. Comparisonof

the 2 partsshowsthem to be similar, but
Section 10 was copied from the 1790
PennsylvaniaBill of Rights. The only
changessince adoption of Section 10 in
1792have beenchangesof syntax.There
is not a lot of historical information on
this section,but becauseof a well devel
opedbody of case law and the relative

clarity of its language,it is possible to
understandandapply the sectionwithout
toomuch danger of misunderstanding.

The section beginswith a plain declara
tive sentence that the "people shall be
securein their persons, houses,papers
and possessionsfrom unreasonable
searchandseizure." The next clausefor
bids issuanceof warrants "to search any
place, or seizeany person on thing,"
without adequatedescriptionandwithout
proofofprobable causegiven under oath
or affirmation. The secondclauseis im
portant to our problem here becauseit
plainly forbids the issuanceof a search
warrantto searcha person.

Section 10 cannotbe consideredas an
authorization for the police or the prose
cutor to conduct a searchanytime they
feel it is "reasonable."Under the agency
theory of the Constitution discussed
above,Section lOis a prohibition or limit
on the generalpower of the government
to exerciseauthority.TheSupremeCourt
and the General Assembly under Sec
tions 109 and 29 may authorizeand regu
late searches and seizures within the
bounds set by Section 10. Neither the
policenor the prosecutorhasthe inherent
powerto search.[Brown v. Barkley,Ky.,
628 S.W.2d 616, 623 1982; Common
wealth v. Wezzel,Ky., 2 S.W. 123, 125
1886].Their powers are what the Gen
eral Assembly and the Supreme Court
"chooseto give them."

The authority to arrest on a warrant
comes from RCr 2.04 et seq.and RCr
6.52et seq.,aswell asKRS 431.005.As
noted in Mash v. Com,nonwealth,Ky.,
769 S.W.2d 42, 44 1989, the power to
arrest without a warrant is only what the
General Assembly has allowed in KRS
431.005.Searchesby warrantare author
ized by RCr 13.10, which specifically
refers to the limits setby Section 10. The
power to search without a warrant is de
fined in the decisions of the appellate
courtsthat specifically describe the cir
cumstancesunder which warrantless
searchescanoccur.

The rule in Kentucky is that any search
or seizure not authorized by warrant is
unreasonable.[Brent v. Commonwealth,
Ky, 240 S.W. 45 1922; Common
wealth v. Johnson,Ky., 777 S.W.2d876,
880 19893. Section 10 authorizes 2
types of warrants,the fIrst to searchany
place, the secondto seizeany personor
anything.The plain languageof Section
10 doesnot authorize warrantsto search
persons. Court decisions authorize
searchesof the person, but only in "exi
gent" circumstances. Exigent circum
stances are "emergency-like" circum
stancesthat demand immediate action to
prevent escape of a suspector loss or
destruction of evidence. [Black’s Law

Dictionary, "exigent circumstances," p.
574 19903. Obviously, a suspect’s
DNA isnotgoing to changeor disappear
sothis exceptioncannotbe usedtojustify
a coercedblood sample. The only justifi
cation that conceivablycould apply is the
"searchincident to arrest"exception. A
searchincident to a lawful arrest is one
madeafteranarrestandisa longstanding
exception to the Section 10 warrant it
quirement. [Commonwealth v. Phillips,
Ky., 5 S.W.2d 887, 888 1928]. The
justificationfor the searchincident is that
the personis in the control of the state
after a determination of probable causeto
believe that he has committed a crime.
But it is important to note that the cases
have only allowed a searchof the defen
dant’s person for "articles" or things.
[Phillips, at 888-8893.Thereasonfor this
limitation no doubt is that the draftersof
Section 10 andthe membersof the 1890
Convention no more thought of the pos
sibility of blood tests as a method of
crime detection or evidence than they
thought a man could go to the moon. It
simply was not foreseen.But the Consti
tution must beapplied asit is written.The
warrant requirementand the unreason
able searchand seizure requirement of
Section 10 mustnot be seenas separate
considerations. The "unreasonable
search" clause, as we have seen in the
beginning of this section, does not
authorize inventive ways to get around
the warrant clause. Where emergency
conditions are shown,the police are al
lowed to act to protect themselves, to
detain suspectsand to prevent loss or
destruction of evidence.No more is nec
essary and no more has beenauthorized
by any decision of the Kentucky Courts.
A valid arrestdoesnotjustify violation of
a defendant’s right of personal security.
An arrest doesnot amount to a forfeiture
of the right. It would be bizarre in the
extreme for the law to provide 1 that no
warrantmay authorize a blood test, 2
that once the defendant is lodged in jail
RCr 3.02prohibits any blood test,and 3
that the rules of discoverydo not permit
a blood test, but still hold that a police
officer is allowed, in the short period of
time betweenarrest and presentationto a
judge or to a jailer, to force the accused
to submit to a blood test. It is clear that
noneof the exceptionsto Section 10 per
mit such a test.

CONCLUSION

The conventional wisdom is that the
Commonwealthwins blood testmotions.
However, in this article wehave seenthat
this commonly held assumptionrests on
a weak foundation. The problem pre
sentedhereshowsthe necessityof cover
ing every basewhen attacking an estab
lished evidencepractice. Each partof the
argument supports the others, and the
combination of all parts shows that the
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practice is not justified, either under the
law or the Constitution.Although it is
difficult to find out much about the origi
nal intent of the draftersof the Kentucky
Constitution,it is possibleby examining
the history anddevelopmentof the court
system and of various proceduralprac
tices to makegood inferences asto what
was consideredproper.

At a minimum there must be a positive
enactmentof law by the GeneralAssem
bly authorizing blood tests for the pur
poseof DNA identification for suchtests
to be lawful. Invasion of the right of
personalsecurityis oneso&ave that only
the GeneralAssembly,which is charged
with declaring the public policy of Ken
tucky, should make the decision.Even
so, a defendant’srefusal to cooperatein
gathering evidenceagainsthimself is not
the type of direct injury to society that
justifies the enactmentof other statutes
that we have looked at in this article.

As to the applicability of Section 11, I
think it is clear that a good dealmore
historical researchis necessary.Many
sources hint that Section 11 covers a
broader range than the 5th Amendment,
but nobody has found conclusive evi
dence that this is so. This is a question
that lawyers in Kentucky could under
taketo answer.

Finally, I think it is clear that Section 10
has little to do with the question of blood
tests for developing evidenceof guilt. It
is only through the search incident to
arrest exceptionthat the Commonwealth
could hopeto justify a blood test, But in
light of the almostuniversalprohibitions
againstsuch tests in other stagesof a
criminal prosecution, the searchincident
must be limited to the outsideof a person.

J. DAVID NIEHAUS
DeputyAppellateDefender
Jefferson District Public Defender
200 Civic Plaza
719 WestJefferson Street
Louisville, Kentucky 40202
502 625-3800

Duty of an Advocate

There are many whom it may be needful to

remind, that anadvocate- by thesacredduty

of his connectionwith his client - knows, in

the dischargeof that office, but one person in

the world - that client and none other. To

serve that client by all expedient means; to

protect that client at all hazards and coststo

all others even the party already injured,

and, amongstothers, to himself, is the highest

and most unquestioned of his duties. And he

must not regard the alarm, the suffering, the

torment, the destruction, which he may bring

upon any others. Nay, separating even the

duties of a patriot from those of an advocate,

he must go on, recklessofthe consequences,if

his fate should unhappily be to involve his

country in confusionfor his client.

Lord Henry Brougham 1778 - 1868

Lord Broughamwas an English barrister,poli

tician, attorney-general,chancellor, and acted

as counselforpoorprisoners.
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T.J. MIDDLE’S EFFORT LED TO
STATE BILL OF RIGHTS LAW

THOMAS JEFFERSON:KEEPING
1115 DREAM ALIVE

Liberty is theessenceof Kentucky’sheri
tage. Evenbeforestatehood,as a part of
Virginia, Kentucky was the home of
many Revolutionary War heroes.Per
hapsthat mightexplainwhy elevenof the
fourteen delegatesfrom western Vir
ginia, soon to become Kentucky, op
posedthe FederalConstitutionat the Vir
ginia Convention in 1787. Thisoriginal
Constitutiondid not guaranteethe indi
vidual libertiessoughtby patriotsin their
struggle for independence.

Nevertheless,this protest was of great
historical significance.It contributedto
the eventual adoption of our constitu
tional liberties, The Bill of Rights, in
1791. The protestled to statehoodfor
Kentucky in 1792, andpromoteda free
new spirit to meetfuture conflict. That
challengesoonrosewith the passageof
the Alien and SeditionActs by the Fed
eral government.Theselaws were a di
rect assaulton the freedomsof speech,
press, anddue processof law.

Kentuckywas first to takea standfor its
citizensrights.TheKentuckyLegislature
respondedto the people’sdemandwith
"The Kentucky Resolutions."Authored
by ThomasJefferson,theseresolutions
reaffirmed a systemof checks and bal
ancesestablishedin the Constitution for
the protection of individual liberties,and
alsocalledfor the repealof the Alien and
Sedition Acts. The Virginia Legislature
proposedsimilar resolutions,but before
any further action took place, Thomas
Jefferson,in 1800,waselectedPresident,
and the Alien and Sedition Laws were
repealed.

In honor ofthis rich heritagewe are plan
ningnumerouseventstopublicly educate
and celebratethe Bill of RightsandKen
tucky’s Bicentennial.Someof ourefforts
include: requestinga resolutionplacing a
copy of The Bill of Rightsnationwidein
every public classroom; seekinga na
tional figure to sponsorour project; and
requestingthe issuanceof a bicentennial
stamphonoring Kentucky’s 200thanni
versaryof statehood.

Studentsand Staff
ThomasJeffersonMiddle School

PROJECT LIBERTY

ThomasJefferson Middle School’s stu
dents and staff began Project Liberty
three years ago, the theme was "THO
MAS JEFFERSON: KEEPING HIS
DREAM ALIVE." Our goal was to
achievethe passageof legislation which
would place a prominent copy of the Bill
of Rights in every public school class
room in our state. As a result of our
efforts, there is now a commemorative
copy in all 30,000public classroomsin
the stateof Kentucky.

To further celebrate the bicentennial of
the Bill ofRightson December15, 1991
and the bicentennial of Kentucky on June
1,1992,we at ThomasJeffersonarepro
posing that the nation follow Kentucky’s
leadership: that all statespasslegislation
placing TheBill ofRightsin everyUnited
Statespublic classroom. This in corn
memoration of the 200th anniversaryof
this nation’s liberty.

In additionto this press we have included
a historical sketch of Kentucky’s great
heritage in support and protection of this
nation’s liberties. These statementswere
researchedand written by the studentsof
ThomasJefferson Middle School.

Thomas Jefferson Middle School
4401 Rangeland Road
Louisville, KY 40219
502 473-8273

BILL OF RIGHTS IN EACH KY
SCHOOL

Thanks to the lobbying efforts of 420
students at Thomas Jefferson Middle
School, 30,000classroomsin Kentucky
will have copies of the Bill of Rights
postedon their walls.

"This shows us that us kids do have a
word," saidLa ChondaWilliams, 14, of
Newburg, one of the students who suc
cessfully lobbied for a new state law it
quiring the postings.It shows"that wecan
do somethingeven though we aren’t old
enough to vote."

Last year, Ron Greene, Ann Rosa and
Charlie Metzger’s eighth-grade social
studiesclassesdrafted a bill-eventually
called the GreeneResolution-directing
public schools to post the Bill of Rights
in each classroom. Greenesaid the stu
dentsstarted the ptoject to commemorate
lastyear’s 200thanniversaryof the U.S.
Constitution.

State Rep. Dan Sewn, D-South Louis
ville, introducedthe students’ bill in the
Kentucky GeneralAssembly. It passed
Unanimously and was signedinto law by
Gov. WallaceWilkinson in March.

During a school assembly earlier this
month, Seumsaidhe wasproud thatthese
students were committed to educating
other students about an important na
tional document.

"Everything that happensin this world
hasa beginning,"Sewntold the students.
And you can be proud to know that this
all startedhere.That’ssomethingyou can
rememberuntil the dayyou die."

Seum saidother schoolsthatpost the Bill
of Rights do not need to have elaborate
copies made. Hesaid studentscould ful
fill the state law by either writing or typ
ing the documentand posting it on the
wall.

Jason Cochran,14, of Highview, saidhe
feelssatisfied that heandhis classmates’
social studies project turnedout so well.
Jason said it would be neatif they could
get schoolsacrossthe country to do the
samething - M. David Goodwin
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Reprinted from the ABA Journal, by per
missionof theAmerican Bar Association.

Order in
the Court

INTERPRETING
THE CONSTITUTION:

The Supreme Court
And the Process
Of Adludication

By Harry H. Wellington
Yale Univ. Press

NewHaven, Conn.
$22.50; 192 pages

ReviewedbyKennethJon

The debate over the Supreme
Court’s role andthe justification for
its seeminglyundemocratic powers
has raged throughout U.S. history,
but perhaps never more pointedly
thantoday. A conservativeschoolof
thought has gained in influence at
the Supreme Court and in the fed
eral judiciary, challengingexpan
sive views of the Court’s power and
constitutional rights that had held
sway sincethe New Deal.

Yale Law Professor Harry H.
Weffington has weighed into this
debate with an extended essayad
vancing a thesis that will give no
comfort to the conservativesbut will
alsocausesomeambivalenceamong
liberals.

Wellington debunks the con
servatives’ effort to divine the Fra
mers’ original intent and derides
their cramped notion of judicial
deference to demonstrably imper
fect legislative bodies. But, to the
possible chagrin of civil libertari
ans,Wellington also arguesthat the
Court’s power ulti

_____

matelydependson pub
lic values and public
morality more than on
a specialrole for pro
tecting individual lib
erties:

Wellington be
lieves the Supreme
Courtshould interpret
the Constitution by
common law princi
ples,evolving itsviews
over time and based
on experience rather
than on slavish adherence ta the
past or to constitutional text. He
viewsthis processofjudging as one
aspect of governing just aS legiti
mate as legislating or executingthe
laws.

Wellington makes no apology
for the Court’s counter-majoritarian
power. Undemocratic aspects, he
points out, abound in American
government: from the Framers’ de
cision to represent states rather
than people in the Senate to the
modern-day systemof political in
fluence and campaignfmance that
gives the wealthy disproportionate
power in Washington.

The judiciary’s unique contri
bution is its ability-andobligation-
to elevateone principle above other
considerations: treating like cases
alike, and laying down rules that
achievethat endconsistentwith the
open-ended Constitution the Fra
mers gaveus.

That duty explains why the
Court canstrike down an anti-flag
burning law enacted by Congress.
Members of Congresscan read the
Constitution, it is true, *but their
core function is political rather than
legal. The Court,on the other hand,
must judge a congressionalenact
ment on whether it canbe applied to
other like cases consistent with
constitutional principles as shaped
by prevailing public morality.

The disappointment for liber
als, however, comes from Welling
ton’s view that the Court is not

always bound to read public moral
ity as favoring advancesin individ
ual freedom. Thus, on abortion
rights Wellington rationalizes the
Court’s slow retreat from Roe v.
Wade.He reasonsthat while public
morality did not support the old
strict anti-abortion laws, the new

approach was wrong
becauseit wasnot "po
litically digestible."

Under this view,
it would seem,consti’
tutional rights must
always be in flux,
dependenton shifts in
publid opinion as felt
by nine unelectedjus
tices. This concerns
Wellington no more
than the sight of
demonstratorsoutside
theSupremeCourt hop

ing to influence the votes on abor
tion. The Court is not an apolitical
institution, he writes, and "this is
not a sign that it is malThnctioning."

Wellington’s book is the first in
a seriesthat Yale University Press
plans on legal topics that it hopes
will be provocativeand accessibleto
expert and lay readers alike. Th
ward that end, Wellington keeps
footnotes to a minimum, though he
is lesssuccessfulin avoidingjargon.
The book’s greEtestweakness,how
ever, is the maddeningly professo
rial style that will leave readers
often crying, "Yes, but what do you
think?"

Embedded in this mass of So
cratic questioning is a thesis that
challengesboth conservatives and
liberals. Wellington refuses to let
conservatives get away with their
patent misuseof history and their
unreasoning obeisance to flawed
political processes.

But Wellington also says, in
effect, that liberals have no theo
retical justification in using the
courts to conspire againstprevail
ing public sentiment.

Wellington agreesthat courts
have a particular function in pro
tecting individual freedom,but they
do not exercisethat role in a vac
uum. Thosewho want to maintain
and, enlarge constitutional rights
must engagenot just in the courts of
law, but also in the court of public
opinion, where the final verdictwill
be given.

KennethJon is a senioreditor
at CongressionalQuarterlyand an
adjunctprofessorat GeorgetownUni
versityLaw Center.
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FOREWORD

The Constitution of Kentucky is the principal law of the Commonwealth. Its
authority is supersededonly by the Constitution of the United Statesand federal law. Ken
tucky’s preEent Constitution is the fourth to be used by the state. It was written in 1890-9!
and becameeffective in 1892. PreviousConstitutions of the Commonwealth were drafted in
1792, 1799,and 1849.

The Consiiiution of 1891 has been in effect for a much longer period of time than
any ofits predecessors.Sinceits implementation, Kentucky, and indeed the world, has seen
drastic alteration and development in the areas of technology, commerce and finance,
governmental operation and management,and general social structure. Ironically, our Con
stitution was written during a period of distrust of such change.The resultant lengthy and
specifically worded document has often been criticized as. lacking the flexibility to adapt to
the changing times.

Sixty attempts to amend the Constitution have been made sinceits implementation
in 1892, but only 27 have been successful,the most recent in 1986. in 1967, proposed major
revisions in the present Constitution were submitted to the voters, the result of efforts by a
special Constitution Revision Assemblycreated by the legislature. The vote wasoverwhelm
ingly against the proposed changes.Four Unsuccessfulattempts also have been made, over
the years, S call a constitutional convention to draft a new Constitution. The most recent
such failure occurred in November 1977.

In January of 1987 the Legislative ResearchCommission created the Special Com
mission on Constitutional Review. The LRC was mindful that recent past attempts at
wholesale constitutional overhaul have lacked popular support. The Special Commission
was therefore charged with conducting a section by section review of theConstitution. Sug
gestions made for improvement of these sections.might then serve as a guidepost for con
stitutional amendmentsoffered for voter approval over a number of years.

This report is the result of the initial review of the SpecialCommissionon Constitu
tional Review. It contains seventy-sevenindividual suggestionsfor alteration of our constitu
tional document.The SpecialCommission on Constitutional Review is officially constituted
as a bOdy until May of 1988,at which time the LRC will evaluate its effectiveness.

Vic Hellard, Jr.
Director

The Capitol
Frankfort, Kentucky
1987
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RECOMMENDATIONS OF THE

SUBCOMMIrrEE ON BILL OF RIGHTS/ELECTIONS

George Street Boone,Chairman
Albert Quick, Vice Chairman

JudgeDaniel Schneider
RepresentativePaul Clark

Senator GusSheehan
Judy Clabes

JUNE 1992 ITheAdvocate54



SENATE MEMBERS
a.s.W. Beg.r

Asistant President P.o Tern
Joe Wright

Majority Floor Leader
JclinD.Rcge,s

Minority Floor laser
Deb4dk.Karem

Caucus
Dr. Jack Tasty

Minority Caucus Chairman
S Gnu
Majority W

Eugene P. Start
Mrno.ity Whip

HOUSE MEMBERS
Pet. Worthington
Speaker Pro tern

Gregory D.Stgrnbo
Majority Floor Leader

Woody Men
Minority Floor Leader

Jody Richards
Majority Caucus Chairman

ken Harper
Minority Caucus Chairman

Kenny Rapier
Majority Whip

SW UI.
Minority Whip

HouseSpeaker Donald J. Blandford
SenatePrésident Pro Tern John A. Rose
Members, Legislative ResearchCommission
StateCapitol
Frankfort, KY 40601

PearSpeaker Blandford, President Pro Tem Rose,and Members,
Legislative ResearchCommission:

The Subcommitteeon Bill of Rights and Elections was charged to review various
sectionsof the Constitution and to assignpriority rankings to suggestedchanges.Thesesec
tions relate to the Bill of Rights, elections,officers, lotteries, duelling, treason, and constitu
tional revision.

The Subcommittee held four s eetings betweenFebruary 27 and June 17, 1987.
Subcommitteemembers recognizedthe importance of the opinions of interested mdi’ iduals
and assoóiatIons.The followIng were invited to recommendchangesin, or additions to, the
Bill of Rights:

I. Former Chief Justice Palmore
2. Chief Justiceof the Kentucky SupremeCoun
3.. Chief Judgeof the Kentucky Court of Appeals
4. President,circuit JudgesAssociation
5.President, Associationof District Judges
6. Kentucky Attorney General
7. President, Kentucky DefenseCounsel
8. President,Kentucky Academyof Trial Attorneys
9. Criminal DefenseAttorneys’ Association

10. Kentuky Public Advocate
11. President, County Attorneys’ Association
12. President, Commonwealth’sAttorneys Association
13. Department of Political Science,University of Kentucky

LEGISLATIVE RESEARCH COMMISSION
State Capitol Frankfon. kentucky 40001 502464.5100

John A. "ECk’ Roes. Senate President Pro Tern
Donald J. Blandford. House Speaker

Vie Hullerd. Jr.
Director

September1, 1987

JUNE1992 IThe Advocate 55



September1, 1987
PageTwo

14. Department of Political Science,Univórsity of Louisville
15. A professorat ChaseCollege of Law
16. Threeprofessorsat University of Kentucky Collegeof Law
17. Lexington Herald Leader
18. Editor, Louisville Courier-Journal

Bill of Rights

The Subcommittee devoted substantial time to analysis and consideration of the
BilI’of Rights, the first twenty-six sectionsof the Constitution Areas of concentration in
cluded issues of individual privacy, prosecution by information, the exclusionary rule,
detention of material witnessesand electronic surveillance. In addition to examination of
current constitutional provisions, applicable case law was considered, and an exhaustne
Survey wasmadeof proisions of constitutions of other states.

The recommendedchangesare considered to be in keeping with the spirit of the
current provisions and to reflect concern with contemporary social problems and
technologicaldevelopments,as well asciarification of such matters as referencesto gender.

The only recommended provision on which the voting approval was closewas in
referenceto a limitation on the imposition of the death penalty.

Elections

The number of electionsconducted inthe state was discussedat length, and it is
recommendedthat elections in odd-numbered years be eliminated Since Kentucky holds
both a primary and general election each year, annual election expensesare approximately
$4 5 millIon The frequency of electionswasbelieved to contribute to a voter turnout in Ken
tucky lower than that found in many other states.

The hopeis that reducing the number of electionscould cut costswhile increasing
citizen participation in the electoral process.

Sfficas

It was theconsensusthat the sectionplacing a maximum limit of $12,000upon the
compensationof public officers was long outmoded, not a constitutional matter, and should
be repealed Removal wasconsidereddesirable,sincethe limitations werelong ago rendered
ineffectual by court rulings which permit annual salaryadjustments basedupon changesin
the consumerprice index. Such limitation should be addressedby statute.
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Section 234 now requires that public officers reside within their respectivejurisdic
tions. The Subcommitteerecommendsthat theGeneral Assemblyshould control the residen
cy requirements of appointed or employed officers, as distinguished from electedofficials.
This change would give the General Assembly more control over the large number of
unelectedemployeeswho hold increasing authority.

the Section 145 should be amended to permit the General Assembly to establish voting
residency requirements,since the curient provisions of the section have been held no longer

Ic, effective becausethey are iii conflict with the U. S. Constitution. Statutory provisions con-
of cerning residencydo conform to the federal court decision but are thus in conflict with state

constitutional standards.

Lotteries

The Subcommitteeconcluded that the issue of lottery should be addressedby the
General Assembly. It reóommendsrepeal of the current section prohibiting the establish
ment of a state lottery. The legislature should have the option either to prohibit or to
establisha lottery and to designatethe useof net proceeds.

Duelling

Current constitutional provisions concerning duelling reflect the era in which the
Constitution was.adopted. The Subcommitteerecommendsremoval of such references,in.
cluding the onewhich is presently included in the oath of office. It is suggestedthat the docu
ment incorporate the simpleand dignified oath included in our 1799Charter.

Priority

The Subcommittee recommends that the first priority be given to adding Bill of
Rights sectionsrelative to privacy, prosecution by information, and equality. Secondpriori
ty should be assignedto the addition of the exclusionaryrule and a death penalty provision.
Other recommendationsare consideredimportant but of less urgency.

Very truly yours,

George Street Boone
Chairman
Subcommitteeon Bill of Rights, Elections and Con
stitution
Commissionon Constitutional Review

GSB/bcr
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I
SUBCOMMITTEE ON BILL OF RIGHTS/ELECTIONS

AMENDMENT PROPOSAL NUMBER 33

PROPOSEDAMENDMENT

AmendSection1 toaddthefollowing subsection:

"Eighth: The right to individual privacyis recognizedand shall not
be infringed without the showing of a àompelling private or state
interest."

COMMISSION MEMBER SUPPORT:
COMPILATION OF RESPONSESTOTHE SURVEY BALLOT

OF THE COMMISSION ON CONSTITUTIONAL REVIEW
OF JULY 1987

Percentageof member responsesfavoring inclusion of this pro- 71¾
posal in thó final report of the Commission on Constitutional
Review

Percentageof member responsesopposinginclusionof this pro- 19¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesindicating no opinion concern- 10¾
ing inclusion of this proposal in the final report of the Commis
sion on Constitutional Review

Priority ranking of this amendmen; as determined from response 7
tothe survey ballot. This report contains seventy-sevenamend
ment proposals.Thete are only sixty-two possiblerank positions,
however, due to various proposals receiving identical priority in
dex ratings and priority rankings. A ranking of "I" indicates
first priority, least priority is indicated by a ranking of "62."

Priority index of this amendment as determined from response 2.06
to the survey ballot. Index numbers approximating "1.00" in
dicate high priority; index numbers approximating "5.00" in
dicate least priority.
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SUBCOMMITTEE ON BiLL OF RIGHTS/ELECTIONS

AMENDMENT PROPOSAL NUMBER 34

PROPOSEDAMENDMENT

AmendSection1 to add the following subsection:

"Ninth: The right to equality under the law shall nor be deniedot
abridgedby the stateor any persOn or private entityon account of race,
color, religion, national origin, gender, age, or physical or mentalhan
dicap,abseñta compellinginterest.,’

COMMISSION MEMBER SUPPORT:
COMPILATION OF RESPONSESTO THE SURVEY BALLOT

OF THE COMMISSION ON CONSTITUTIONAL REVIEW
OF JULY 1987

Percentageof member responsesfavoring inclusion of this pro- 71¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesopposing inclusion of this pro- 19¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesindicating no opinion concern- 10¾
ing inclusion of this proposal in the final report of the Commis
sion on Constitutional Review

Priority ranking of this amendmentas determined from response 5
to the survey ballot. This report contains seventy-sevenamend
ment proposals. There are only sixty-two possiblerank positions,
however,,due to various proposals receiving identical priority in
dex ratings and priority rankings. A ranking of "I" indicates
first priority, least priority is indicated by a ranking of "62."

Priority index of this amendment as determined from response 2.00
to the survey ballot. Index numbers approximating "1.00" in
dicate high priority; index numbers approximatIng "5.00" in
dicate least priority.
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SUBCOMMITTEE ON BILL OF RIGHTS/ELECTIONS

AMENDMENT PROPOSAL NUMBER 35

PROPOSEDAMENDMENT

AmendtheBill ofRights toadd thefollowing section:

"Prosecution byInformation. Offensesshall beprosecutedeither by
information after exammationandcommitmentbya judge, unlessthea
amination be waivedby the accusedwith theconsentof thecourt, or by
indictment, with or without suchexamination andcommitment.The for
mation of the grAnd Jury and the powers and duties thereofshall be
prescribedbylaw."

COMMISSION MEMBER SUPPORT:
COMPILATION OF RESPONSESTO THE SURVEY BALLOT

OF THE COMMISSION ON CONSTITUTIONAL REVIEW
OF JULY 1987

Percentageof member responsesfavoring inclusion of this pro- 57¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member respOnsesopposing inclusion of this pro- 5¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesindicating no opinion concern- 38¾
iflg inclusion of this proposal in the final report of the Commis
sion on Constitutional Review

Priority ranking of this amendment as determined from response 27
to the survey ballot.’ This report contains seventy-sevenamend
ment proposals: Thereare only sixty-two possiblerank positions,
however, due to. various piopolals receiving identical priority in
dcx ratings and priority rankings. A ranking of "1" indicates
first priority, least priority is indicated by a ranking of "62."

Priority index of this amendment as determined from response 2.64
to the survey ballot. Index, numbers approximating "1.00" in
diëate high priority; index numbers approximating "5.00" in
dicate least priority.
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SUBCOMMITTEE ON BILL OF RIGHTS/ELECTiONS

AMENDMENT PROPOSAL NUMBER 36

PROPOSEDAMENDMENT

AmendtheBill ofRights toadd thefollowing section:

"Death Penalty. The penalty of death shall be imposedfor inten
tionalmurder."

COMMISSION MEMBER SUPPORT:
COMPILATION OF RESPONSESTO THE SURVEY BALLOT

OF THE COMMISSION ON CONSTITUTIONAL REVIEW
OF JULY 1987

Percentageof member responsesfavoring inclusion of this pro- 52¾
posal in the final report of the Commission on Constitutional
Review

Percentage Of member responsesopposing inclusion of this pro- 43¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesindicating no opinion concern- 5¾
ing inclusion of this proposal in the final report of the Commis
sion onConstitutional Review

Priority ranking of this amendment as determined from response 33
to the survey ballot. This report contains snenty-sevenamend
ment proposals. There are only sixty-two pOssible rank positions,
however, due to various proposalsreceiving identical priority in
dex ratings and priority rankings. A ranking of "3" indicates
first priority, least priority is indicated by a ranking of "62."

Priority index of this amendment as determined from response 2.75
to the survey ballot. Index numbers approximating "1.00" in
*dicate high priority; index numbers approximating "5.00" in
dicate least priority.
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SUBCOMMITTEE ON BILL OF RIGHTS/ELECTIONS

AMENDMENT PROPOSAL NUMBER 37

PROPOSEDAMENDMENT

AmendSection 10 toreadas follows:

"The peopleshall be securein their persons,houses,papers, and
possessionsfrom unreasonablesearch andseizure;and no warrant shall
Issue tosearchanyplace, or seizeanypersonor thing, without describing
them as nearly asmaybe, nor without probablecausesupportedby oath
or affirmation. Evidenceobtainedin violation of this sectionshall not be
admissiblein anycourt againstanyperson."

COMMISSION MEMBER SUPPORT:
COMPILATION OF RESPONSESTO THE SURVEY BALLOT

OF THE COMMISSION ON CONSTITUTIONAL REVIEW
OF JULY 1987

Percentageof member responsesfavoring inclusion of this pro- 67¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesopposing inclusion of this pro- 33¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesindicating no opinion concern
ing inclusion .of this proposal in the final report of the Commis
sion on Constitutional Review

Priority ranking of this amendment as determined from response 26
to the Survey ballot. This report contains seventy-sevenamend-
merit proposals. Thereare only sixtytwo possiblerank positions,
however,, due to various proposals receiving identical priority in
dex ratings and priority rankings. A ranking of "I" indicates
first priority, least priority is indicated by a ranking of "62."

Priority index of this amendment as determined from response 2.63
to the survey ballot. Index numbers approximating "1.00" in
dicate high priority; index numbers approximating "5.00" in
dicate least priority.
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SUBCOMMITTEE ON BILL OF RIGHTS/ELECTIONS

AMENDMENT PROPOSAL NUMBER 3.8

PROPOSEDAMENDMENT

AmendSection1 to refer to "Commonwealth" rather than "State."

COMMISSION MEMBER SUPPORT:
COMPILATION OF RESPONSESTO THE SURVEY BALLOT

OF THE COMMISSION ON CONSTITUTIONAL REVIEW
OF JULY 1987

Percentageof member responsesfavoring inclusion of this pro- 36¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesopposing inclusion of this pro- 5¾
posal in the final report of the Commissionon Constitutional
Review

Percentageof member responsesindicating no opinion concern
ing inclusion of this proposal in the final report of the Commis
sion on Constitutional Review

Priority ranking of this amendmentas determined from response 62
to the survey ballot. This report contains seventy-sevenamend
ment proposals.,There are Only sixty-two possible rank positions,
however, clue to various proposals receiving identical priority in
dex ratings and Priority rankings. A ranking of "I" indicates’
first priority, least priority is indiéated by a ranking of "62."

Priority index of this amendment as determined from response 4.12
to the Survey ballot. index numbers approximating "1.00" in
dicate high priority; index numbers approximating "5.00" in
dicate least priority.
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SUBCOMMITTEE ON BILL OF RIGHTS/ELECTIONS

AMENDMENT PROPOSAL NUMBER 39

PROPOSEDAMENDMENT

Amend the Bill of Rights. Sections1-26, so ‘that genderreferencesare
neutral.

COMMISSION MEMBER SUPPORT:
COMPILATION OF RESPONSESTO THE SURVEY BALLOT

OF THE COMMISSION ON’ CONSTITUTIONAL REVIEW
OF JULY 1987

Percentageof member responsesfavoring inclusion of this pro- 71¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesopposing inclusion of this pro- 10¾
posal in the final repOrt of t’he COmmission on Constitutional
Review

Percentageof member responsesindicating no opinion concern- 19¾
ing inclusion of this proposal in thi final report of the Commis
ion on Constitutional Review

Priority ranking of this amendment as determined from response 54
to the survey ballot. This’ report contains seventy-sevenamend
ment prOposals.There are only sixty-twopossiblerank positions,
however, due to various proposals receiving identical priority in
dex ratings and priority rankings. A ranking of "I" indicates
first priority, least priority is indicated by a ranking of "62."

Priority index of this amendmónt as determined from response 3.35
to, the survey ballot. Index numbers approximating "1.00" in
dicate ‘high priority; index* numbers approximating "5.00" in
dióate least priority.
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SUBCOMMITTEE ON BILL OF RIGHTS/ELECTiONS

AMENDMENT PROPOSAL NUMBER 40

PROPOSEDAMENDMENT

AmendtheBill ofRights toadd thefollowing section:

"Material Witness.No petson who may be a material witnessin a
criminal proceedingmay be imprisonedon thatground, but such person
maybe detainedfor a reasonableperiodof time for questiOning."

COMMISSION MEMBER SUPPORT:
COMPILATION OF RESPONSESTO THE SURVEY BALLOT

OF THE COMMISSION ON CONSTITUTIONAL REVIEW
OF JULY 1987

Percentageof member responsesfavoring inclusion of this pro- 5707q

posal in the final report of the Commission en Constitutional
Review

Percentageof member responsesopposing inclusion of this pro- 14¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesindicating no opinion concern- 29¾
ing inclusion of this proposal in the final report of the Commis
sion on Constitutional Review

Priority ranking of this amendmentas determined from response 40
to the survey ballot. This report contains seventy-sevenamend
ment proposals.There’ are only sixty-two possiblerank positions,
however due to various proposals receiving identical priority in
dex ratings and priority rankings. A ranking of "1" indicates
first priority, least priority is indicated by a ranking of "62."

Priority index of this amendment as aeteined from response 2.92
to the survey ballot. Index numbers approximating "1.00" in
dicate high priority; index numbers approximating "5.00" in
dicate least priority.
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SUBCOMMITTEE ON BILL OF RIGHTS/ELECTIONS

AMENDMENT PROPOSAL NUMBER 41

PROPOSEDAMENDMENT

Amendthe Bill ofRights toadd thefollowing section:

"Electronic Surveillance. Thepeopleshall besecurein their persons,
houses, papers and possessionsfrom interception of telegraphic,
telephonic, and other electronic’meansof communicAtion, and from in
terception of oral and other communicationsby electric, electronicor
mechanicalmeans."

COMMISSION MEMBER SUPPORT:
COMPILATION OF RESPONSESTO THE SUkVEY BALLOT

OF THE COMMISSION ON CONSTITUTIONAL REVIEW
OF JULY 1987

Percentageof member responsesfavoring inclusion of this pro- 57’.
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesopposing inclusion of this pro- 33¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesindicating no opinion concern- 10¾
inginclusion of,,this proposal in the final repOrt of the Commis
sion on Constitutional Review

Priority ranking of this amendment as determined from response 32
to the survey ballot., This report contains sevçnty-sevenamend
ment proposals.There are only sixty-two possiblerank positions,
however, due to various proposals receiving identical priority in
dex ratings and priority rankings. A ranking of "1" indicates
first priority, least priority Is indicated by a ranking of "62."

Priority index of this amendment as determined from response 2.73
to the survey ballot. Index numbers approximating "1.00" in
dicate high priority; index numbers approximating "5.00" in
dicate least priority.
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SUBCOMMITTEE ON BILL OF RIGHTS/ELECTIONS

AMENDMENT PROPOSAL NUMBER 42

PROPOSEDAMENDMENT

RepealSection12, which cwrently readsas follows:

Indictable offensenot to beprosecutedbyinformation; exceptions.

No person, for an indictable offenses shall be proceededagainst
ériminally by information, exceptin casesarising in the land or naval
forces, or in themilitia, when in actual service,in timeof war or public
danger,or by leaveof courtfot oppressionor misdemeanorin office.

COMMISSION MEMBER SUPPORT:
COMPILATION OF RESPONSESTO THE SURVEY BALLOT
‘OF THE COMMISSION ON CONSTITUTIONAL REViEW

OF JULY 1987

Percentageof member responses, favoring inclusion of this pro- 67¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesopposing inclusion of this pro- 5¾
posal in the final report of the Commission on Constitutional
Review

Percentageof member responsesindicating no opinion concern- 28¾
ing inclusion of this pioposal in the final report of the Commis
sion on Constitutional Review

Priority ranking of this amendmentas determined from response 42
to the survey ballot. This report contains seventy-sevenamend
malt proposals. Thereare only sixty-two possiblerank positions,
however, due to various proposalsreceiving identical priority in
dcx ratings and priority rankings. A ranking of "1" indicates
first priority, leastpriority is indicated by a ranking of "62."

Priority index of this amendment as determined from response 3.00
to the survey ballot. Index numbers approximating "1.00" in
dicate high priority; index numbers approximating "5.00" in
dicate least priority.
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Constitutionofthe ‘Ti nitedStates
i4menthnentI

HAPTER 4

fFreedoinof speechandpress. Congresssuzalmakg no law
prohibiting thefree e&ercisethereofiorabricIging tliefreezIom
ofspeech,or af thepress.

Amendmentn1

Rjghtscif accusedIn all criminalprosecutions,the accused
slzatenjoy the rzqht to a speedyandpublic trial, by an
impartial jury of the State and district wherein the
crime shall havebeencommitted,which district shall have
beenpreviously ascertainedbylaw.

Constitutionof7Centucky
Section8

.fFreedomofspeechandthe thepress. Printingpressesshall
be free to every person who undertaIçes to exjamine the
proceedingsofthe syen.eralAssemblyor anybranchofgovern
ment, andno law shall ever be made to restrain the rjght
thereof¶Everypersonmayfreelyandfullyspeak4write and
print on anysubject,being responsiblefor the abuseofthat
liberty.

:1
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"I’m writing a letter to the President:’
"That
movie is WHEN’S PTd You have *the* right
rated PC’ ‘Imoldenoughtovote.’ to remain silent.""HAS THE PAPER"THAT’S DISCRIMINATION!"

COME "It’s unconstitutional’ "SHE’S A PUBLIC
DEFENDER.""I’ll say what ‘1 refuse to "WE HAVEI want to say" answer"

"Are you going EVERY DAY YOU jELECTION
DAY

to the meeting?"
"Equal Opportunity Employer." USETHE OFF."

‘Did you"P40 !*@*#,! BILL OF RIGHTS "Do you have a sivn the

TRESPASSINGI’ D
warrant?" a

I ,
petition?"

"Write your
"Ican’t
believe IT’S A FREE

YOU DON’T EVEN e Congressman."

I voted "I’MfoThim’ COUNTRY!’
"A man’s home is hiscastle:’ gotINNOCENT!"
"He’s never stepping KNOW IT "I bdught
foot in my house!’ "she Ri it for the

"THROW took
c1es:’

______________________

I,, "

someproof of rights have juryTHE "O.K. let’s see

_____________________

your age?’ "That’s againstthe law. "THE AYES HAVE IT."RASCALS Y0u can’t "Vote ‘YES’ on Election Day!" "Whathold me1’ "You don’t haveto take
"WHEN I GROW UP a FederalCase out of it!" flnie

OUi" ‘BAIL BONDU ANYTIMP I WANT TO " MJ is church?"
*"THAT’S ARt?" BE PRESIIJENT" "I want a lawyer!"

"You’ll have ‘Call out the "‘J take it
your day to the
in court:’ National Guard!"Sujwemecoortr

For 200 years the Bill of Rights and subse- tend to take them for granted, which is unfortu
quent amendments have securedour freedoms as nate becausewithout them, you would not even
Americans. In fact, theseconstitutional rights have have the freedom to read this ad, nor would we
becomesuch a part of our everyday life that we have the freedom to run it.

THE CONSTITUTION THE WORDSWE LIVE BY.
THE COMMISSION ON THE BICENTENNIAL OF THE UNITED STATES CONSTITUTION

INVITES ALL AMERICANS TO CELEBRATE "THE BILL OF RIGHTS AND BEYOND" IN 1991.
FOR MORE INFORMATION WRITE: THE CONSTITUTION, WASHINGTON. D.C. 2O6.3999.
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THE FIRST AMENDMENT AND THE
CRIMINAL JUSTICE SYSTEM

Copyright1991 Roy L. Moore.All rights
reserved.

Sincethe adoption of the Bill ofRights in
1791, the Sixth Amendment has
guaranteed,amongother rights, the right
of a criminal defendant "to a speedy
and public trial, by an impartial juiy of
the State and district wherein the
crime shall have been committed
TheU.S.SupremeCourthaswrestled for
more than two centurieswith issuessuch
as the criteria for art impartial jury’ and
the meaning of "speedy," but the Court
never directly acknowledged a
Constitutionalright of public accessto
judicial proceedings until 1980 when
the justicesheld 7-1 in RichmondNews
papersv. Virginia2 that the First and14th
Amendmentsguaranteethe pressandthe
public the right to attendcriminal trials.
The right wasnot absolute, according to
the Court, but "taibsent an overriding
interest articulated in findings, the thaI of
a criminal casemust be opento thepub
lic,"

Oneaspectof the decisionthat was trou
blesome for journalists was that,
with six different opinions among the
seven justices in the majority, there is
no clear indication whether this is a First
Amendment or a Sixth Amendment
right. Chief Justice Warren Burger was
joined by Justices Byron White and
John Paul Stevensin the Court’s holding
that "... the right to attend criminal trials
is implicit in the guaranteesof the First
Amendment without the freedom to at--- ---tend-suclrthalsTwhich peoplehave exer
cised for centuries, importantaspectsof
speechandof the press could be eviscer
ated" Jciting Branzburg v. Hayes
1972]. In separate opinions, Justices
Byron White, John Paul Stevens and
Harry Blackmun eachconcurred with the
decisionbut not fully with the reasoning
of the Court. Justice White criticized the
Court for nothaving recognizedthis right
under the Sixth Amendment one year
earlier jn Gannett Co. v. DePasquale
1979, discussedshortly. Justice Ste
venscharacterized the caseas a "water
shed case," but chided the Court for not

recogniziga right of accessinHouchins
v. KQED two years earlier. hi hiscon
curring opinion, Justice Blackmunstuck
to his view earlier in GannettCo. v. De
Pasqualethat the right to a public thai
could be found explicitly in the Sixth
Amendmentbut that "the First Amend
mentmust provide somemeasureof
tection for public accessto the trial."

The lone dissenter, Justice William
Rehnquist, said he could find no
prohibition against closing a trial to the
public and the pressanywherein the Con
stitution, including the First, Sixth,
Ninth, or any other Amendments,
Justice Rehnquist would insteaddefer to
the states and to the people to make
the judgment of whether trials shouldbe
open. He made no reference to the
meaning of "public trial" under the Sixth
Amendment, although he had joined the
majority in Gannett Co. v. DePasquale,
which held that "members of the public
have no constitutional right under the
Sixth and Fourteenth Amendments to at
tend criminal trials."7

The Court tackledthree more major cases
dealing with right of accessto the judi
cial processafter RichmondNewspapers
v.Virginia,andin eachcasefound a Con
stitutional right, but continued to quibble
over the origins of the right, The result
wasconfusion that isunlikely to dissipate
for some time. The determination of
whether the right arises from the Sixth
Amendment or the First Amendment
could prove very significant in the long
run. Four of the justices who decided
Gannett v. DePasqualestill sit on the
court - ChiefJustice Rehnquist and As
sociate Justices Stevens,White and
Blackinun. Justice Rehnquist found no
Constitutional right of accessin either
GannettorRichmondNewspapers,while
Stevensfound no Sixth Amendmentright
in Gannett but appeared to recognizea
First Amendment right in Richmond
Newspapers.Justices Blackmun and
White believed that the Sixth Amend
ment applied through the 14th Amend
ment barred a statefrom closing the pre
trial suppressionhearing in Gannetteven

if approvedby the defendantunless the
court strongly considered the public in
terest in openproceedings.Both justices
believed the First Amendment guaran
teedan opencriminal trial in Richmond
Newspapers.

The Court is not the only body ambiva
lent about opening the judicial
processto press and public scrutiny.
Lawyers, judges and the public seem
split on the issueas well. Some judges
have little hesitation *in closing
criminal thals and Fe-trial proceedings
to thb public and the press, while
others takeextraordinary measuresto en
sure public accesswhile protecting
the rightsof the defendant. First Amend
ment attorneys generally favor open tri
als and openproceedings,while criminal
defense lawyers are sometimes more
comfortable with closed proceedings,
especially in highly visible casesthat are
likely to attract media attention.

Why arecourtsso bothered by open pro
ceedings?Themostcommonfears are 1
a public trial can bias jurors and thus
preventa defendantfrom receiving a fair
trial, 2 the presenceof thenews media
will seriously affect the courtroomde
corum and ultimately the judicial proc
ess,and3 extensivepublicity may ad
versely affect the defendant and other
witnesses,including the victim.

Do public trials prevent jurors from ren
dering an impartial verdict, and, if so,
would closing them ensure an unbiased
decision?Some criminal trials attract so
much pre-trial media attention that the
courtsauotmaticallyassumethat extraor
dinary measuresmust be taken evendur
ing voir dire. Typical examples are the
William Kennedy Smith rape trial in
Palm Beach, Florida, and the Miami,
Florida, trial of former Panamaleader,
Manuel Noriega, on drug trafficking
charges, in 1991. In both cases,thou
sands of news stories appeared about
each defendant, and hundredsof poten
tial jurors were questioned during voir
dire before a final panel was selected.
Most individuals were dismissedas p0-

Roy Moore
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tentialjurors becausethey indicatedthey
had beenseenand heard some of the
massivepublicity andthuswerepresum
ably biased.

Theprincipleslaid downby the Court in
Near v. Minnesota1931 andNebraska
Press Association v. Judge Stuart
1976, however, effectively restrict
judges from exercising control over
pre-trial and during-thal publicity, al
thoughthey cancertainly control what
takesplacein the courtroom.InNear, the
Courtsaidthat the government could im
posepriorrestraintagainstthe pressonly
in exceptionalcircumstancessuch as ob
scenepublicationsor a potential violation
of national security, while in Nebraska
Press Association, the Court unani
mouslyheld thata statethaIcourtjudge’s
restrictiveorderon the newsmediawas
unconstitutionalbecausethe judge had
failed to exhaustother measuresfor en
suring a fair thaI shortof prior restraint.
"Wereaffirmthat the guaranteesof free
dom of expressionare not an absolute
prohibitionunderall circumstances,but
the barriersto priorrestraintremainhigh
and the presuitionagainstits usecon
tinuesintact."

In a recent law review article entitled
"Who is an Impartial Juror in an
Age of Mass Media?," Newton Minow
and FredCateconclude:

To think that jurors wholly unac
quaintedwith the facts of a notorious
case can be impaneled today is to
dream. Anyone meeting that
standardof ignoranceshould be sus
pect. The searchfor a jury is a
chimera. It is also unnecessary.
Knowledgeablejurors today, like 800
yearsago, can fonn an impartial jury.
In fact, the very diversity of
views and experiencesthat they pos
sess is the best guaranteeof an
impartialjuiy.t’

The authors note that in 12th Century
England where the jury system was
invented an individual had to be familiar
with the parties as well as the circum
stancesin the casebeforehwaseligible.
Strangerscould not serve,t

In an indirect way, the U.S. Supreme
Court has agreed with the premise
that knowledgeablejurors canbe impar
tial. In Murphy v. Florida 1975,’
the Courtheldthat Jack Roland Murphy,
known as "Murph the Surf," was not
denieda fair trial eventhoughmembers
of the jury that convicted him of the
1968 robbery of a Miami home had
learned of the defendant’sprior felony
convictionandotherfactsfrom news sto
ries. Murphy unsuccessfully argued
that the extensivemedia coveragehe it
ceived primarily becauseof his

flamboyantlife-style andhis earliercon
viction for stealingthe Star of Indiasap
phire prejudi9Q the jury. Murphy citeg
Irvin v. Dowd, Rideau v. Louisiana,’
Estef v. Texas’6and Sheppardv. Max
well 7to support his contention that "per
sons who have learned from news
sourcesof. a defendant’s prior criminN
recordarepresumedto beprejudiced,"
In eachof thesecases,the SupremeCourt
reversed a criminal conviction in state
court "obtainedin a trial atmospherethat
hadbe9utterly corruptedby presscov
erage."

In Irvin v. Dowd1961, the Courtheld
unanimouslythat "Mad Dog Irvin"
ashe was known in the presshadbeen
denied14thAmendmentdueprocessand
thus was entitled to anewtrial. The Court
pointed to the fact that eight of
the 12 jurors in the case had indicated
during voir dire that they thought he
was guilty of the murder for which he
was being tried. All eight of them said
they were familiar with the factsandcir
cumstances,including that Irvin had
confessedto six othermurders.Theyhad
acquired this information from the
massivepress coveragethe story re
ceived,but all 12 told the judge that they
could still be impartial and fair. As the
Courtnoted:

No doubt each juror was sincere
when he said that he would be fair
and impartial to petitioner [Irvin],but
the psychological impact requiring
suchadeclarationbeforeone’s fellows
is often its father. Whereso many,so
many times, admittedprejudice,such
a statementof impartiality can be
given little weight.As oneof the jurors
put it, ‘You can’t forgetwhatyou hear
andsee.’ With his life at stake, it is not
requiring too much that petitioner be
thedin anatmosphereundisturbedthat
so huge a wave of public passionand
by ajury otherthanone in which two-
thirds of the membersadmit, before
hearingany testimony, to possessin;8
belief in his guilt [citations omitted].

In Rideauv. Louisiana1963, the Court
reversedthe deathpenalty of Wilbert
Rideau,convictedof armedrobbery,kid
nappingandmurder.TheCourtheld that
hisright to dueprocesshadbeenviolated
becausethe state trial court refused to
grant a changeof venue even though
mostpeoplein CalcasieuParish,includ
ing the jurors,had seena film broadcast
threetimes on television in which the
defendantconfessed,without benefit of
an attorney, to the sheriff that he had
committedthe allegedcrimes.TheCourt
wasconcernedthat threemembersof the
jury said during voir dire that they had
seen the televisedconfessionat least
once. Further,two membersof the jury
were deputy sheriffs of the parish in

which the trial occurred.

The circumstancescompelling the Su
premeCourt to overturn the swindling
conviction of the petitioner in Estes v.
Texas 1965 involved more than
simply jury prejudice.TheCourt held
that the 14th Amendmentdue process
rights of fmancier Billy Sol Estes had
been violated primarily becauseof the
publicity associatedwith the pretrial
hearing,which had beencarriedlive on
bothtelevisionandradio. Someportioq
of the trial were also broadcast,
and news photography was permitted
throughout the trial. The Court was
clearly unhappywith the massivepretrial
and during-trial publicity, but its
greatest concern was the presence of
camerasat the two-daypretrial hearing,
which includedat least12 camerapersons
continually snapping still pictures
or recordingmotion pictures,cablesand
wires "snakedacross the courtroom
floor," threemicrophoneson the judge’s
bench and others aimedat the jury box
and the attorney’s table. By the time of
the trial, the judge had imposed
rather severerestriction on press cover
age,and the thaI was moved about 500
milesaway.The SupremeCourtdid hint
that cameraswould returnsomedayto the
courtrooms:

It is said thatthe ever-advancing tech
niquesof public communication and
the adjustment of the public to its pres
encemay bring about a changein the
effect of telecastingupon the fairness
of criminal trials. But we arenot deal
ing here with future developmentsin
the field of electronics.Our judgment
cannotbe rested on the hypothesisof
tomorrow but must take the facts as
they arepresentedtoday?

The factsindeeddid changeasthe tech
nology changed,leading 4he court
to rule in Chandlerv. Floridt’ 16 years
later that a statecould permit broadcast
andstill photographycoverageof crimi
nal proceedingsbecausecamerasandmi
crophonesin the courtroom were no
longer an inherentviolation of a defen
dant’s 14th Amendmentrights, contrary
to the holding in Estes v. Texas. The
majorityopinion inEstescited fourmajor
reasonsfor banning camerasfrom the
courtroom- 1 the negativeimpacton
jurors, especiallyin biasingthe jury and
in distracting its members,2 impair
ment of the quality of the testimony of
witnessesthe idea that witnessesmay
alter their testimony when camerasand
mikes are present,3 interferencewith
the judge in doing her/his job, and4
potential negativeimpacton the defen
dant,includingharassment.As the Court
noted:

Trial by televisionis .. foreignto our
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system... [T]elecastingmay also de
prive an accusedof effective counsel.
The distractions,intnzsionsinto confi
dential attorney-client relationships
and the temptation offered by televi
sionto play to the public office might
oftenhave a directeffectnot onlyupon
theIayen, but thejudge, thejw2 and
the witnesses[citation omitted].

With nearlyall statesandeventhe fed
eralcourtsnow permitting televisionand
radio coveragein the courtroom with
only limited restrictions,those words
seemratherhollow, but the technology
and public attitudes,bavechangedcon
siderably. When the cable network,
Court TV, debutedin mid-1991, there
were no outcriesof sensationalismnor
complaints about lack of due process.
1ndeethe networkhad a enormousva
riety of civil and criminal trials from
which to chooseto fill its 24-hourpro
grarnnñng.

It is rather ironic that Chandlerv. Flor
ida, which recognizedno Constitutional
right of accessbut merely held that the
ConsWution doesnot bar states from al
lowing radio, television and photo
waihic coverageof criminal proceed
ings, hasprobablyhad a greaterimpact
on openingup the judicial processthan
Richmond Newspapers v. Virginia,
which did indeedrecognizea Constitu
tional right ofaccessto criminal thalsby
the press and the public. Are theresitu
ations in which criminalproceedings,in-
eluding trials, canbeclosedwithout vio
lating the First Amendment?Richmond
Newspapersv. Virginia providesat least
a partialanswer.According to the Court,
the trial of a criminal casemust be open
to the public, "[absentanoverridi2ig in
terest articulated in findings." The
Court, however,tooknopains to explain
"overriding interest,"butdid distinguish
the casefrom Gannettv. DePasqualeby
noting that"both the majority [which up
held the closure of a criminal pretrial
hearingas Constitutional]..,and dissent
ing opinions ... agreedthat open thals
were .nart of the common law tradi
tion.Th Unfortunately, the justicesdid
not overrule Gannett v. DePasquale,
which led JusticeByTon White to argue

inJil&concuiring-opinicn in Richmond
Newspapersv. Virginia that the latter
case"would havebeenunnecessaryhad
Gannett... construedthe Sixth Amend
ment to forbid the public from excluding
the public from criminal proceedingsex
cept in2qarrowly defined circum
stances."

RichmondNewspapers was a particu
larly appropriate case for testing this
implicit right of accessin the Constitu
tion becauseit involved a defendant
who had beentried three times before
and who had specifically requested

closurewith no objectionfrom the prose
cution. The defendant’s first conviction
of second degreemurder was reversed
becauseimproper evidencewas intro
ducedat trial, while the secondand third
thalsendedin mistrials.Sincethe defen
dant asked that the trial be closed, he
effectively waived his right to a public
trial, Thus a First Amendmentrationale
was necessaryif the trial were to remain
open.Oneof the more puzzling aspects
of the decisionis that the majority opin
ion writtenby then-ChiefJusticeWarren
Burgerfelt it was"not crucial" to char
acterize the decisioti as "right of
access"or a "right to gather information."
The Court did note that the "explicit,
guaranteed rights to speak and to publish
concerning what takes place at a trial
would lose much meaning if accessto
observethe trial coulcasit washere, be
foreclosedarbitrarily.

Although it was technically not an ac
cess 24ase,Sheppard v. Maxwell
1956 was a watersheddecision in-
valving the 14th Amendmentrights of
defendants,especiallyin highly publi
cized cases. It also played a major
role in a movementby lower courtsaway
from opennessthat beganin the early
1990s. Indeed, the Court’s decision
servedas a lightning rod for many state
courts to closetrials eventhough the jus
ticesclearlydid not intend to senda mes
sagethat pressand public accessshould
be restricted beyond the suggestions
made for preventinga crowded court
room.

Thecircumstancesin the caseareparticu
larly important in understanding
the Court’s 8-1 decision. Samuel H.
Sheppard,a prominent Ohio osteopath
wastried andconvictedby a jury of sec
ond degreemurderafter his wife, Mar
ilyn, was bludgeoned to death in their
Bay Village home in suburbanCleve
land.The Supreme Court’s opinion de
scribesthe casein considerabledetail,but
some highlights bear mentioning. Dr.
Sheppardwas a suspect in the murder
from the beginning,especiallybecauseof
contradictory information he and other
witnessesprovided about the circum
stancesin the matter. He claimed, for
example, that he had fallen asleepona
couchthe night his wife wasmurdered in
her bedroom,but that he had heard her
cry out in the earlymorning. Whenhe ran
upstairsto herbedroom,he sawa "form"
standingover her bed and was then
knockedunconsciouswhen he struggled
with the "font" Whenheregainedcon
sciousness,he checked his wife and be
lieved shewas deadafterhe couldnot get
a pulse. He then checked on his son,
found him unharmed and then
chasedthe "form" out the door onto the
lake shoreswhere he again lost con
sciousness.

The publicity surrounding the case and
the trial was unbelievable and on
par with that in the 1934 trial of Bruno
Hauptmannin the kidnap-murderof the
19-month-old son of famedaviator,
CharlesLindberg. The indiscretionsof
the press in that casçled the American
Bar Association tl*ee years later to
adoptCanon35 that effectively forbade
broadcastcoverageand still photos in
the courtroomfor more than 4 decades.
The casemustbereadinfulltobeappre
ciated,but a few examplescanprovidea
senseof why the Court denouncedthe
"carnival atmosphereat thaI." The head
lines,storiesandeditorials in the Cleve
land newspaperswere relentlessand
mercilessin theiraccusationsagainstthe
defendant..Some typical examples
amongthe dozenscitedby the Court:

1. At the coroner’srequestbeforethe
trial, Sheppardre-enactedthe
tragedyat hishome,but hehadto wait
outside for the coroner to arrive
sincethe housewas placed in "pro
tective custody" until after the
trial. Since news reportershad appar
ently been invited on the tour by
the coroner, they reportedhis perform
ance in detail, complete with
photographs.

2. When the defendant refuseda lie
detector test, front-page newspaper
headlines screamed "Doctor Balks at
Lie Test; Retells Story" and "Loved
My Wife, She Loved Me,’ Sheppard
Tells NewsReporter."

3. Later, front-page editorialsclaimed
someonewas"getting awaywith mur
der" and called on thecoroner to do an
inquest -. "Why No Inquest? Do It
Now, Dr. Gerber." When the hearing
wasconducted,it took placein a local
schoolgymnasium,completewith live
broadcast microphones, a swarm of
photographersand reporters and sev
eral hundred spectators to witness
Sheppardbeing questionedfor five and
a half hours about his actions on the
night of the murder, an illicit affairand
his marriedlife. His attorneyswerepre
sent but were not allowedto participate.

4. Later storiesandeditorials focused
on evidencethat wasnever introduced
at trial andon his allegedextramarital
affairs with numerous women, even
though theevidenceat trial includedan
affair with only one woman, Susan
Hayes, who was the subject of dozens
of newsstories.

5. Sheppard wasnot formally charged
until more than a month after the
murder, and during that time the edito
rials and headlines ranged from
"Why Isn’t SamSheppard In Jail?" to
"New Murder Evidence Is Found,
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Police Say" and "Dr. SamFacesQuiz
At Jail On Marilyn’s Fear Of Him."

6. The trial occurredtwo weeksbefore
the November general election in
which the chief prosecutorwas a can
didatefor CommonPleasJudgeandthe
trial judge was acandidateto succeed
himself. All three Cleveland
newspaperspublishedthe namesand
addressesof prospectivejurors and
during the trial thejurorsbecamemedia
celebrities themselves. During
the trial, which was held in a small
courtroom26x48 feet,20 newspaper
and wire servicereporterswere seated
within three feet of the jury
box. A local radio station was even
allowed to broadcast from a room
nextdoor to where the jurors recessed
and later deliberated in the
case. Eachday, witnesses,the attor
neysand the jurors werephotographed
asthey enteredand left the courtroom,
and while photoswere not permitted
during thetrial itself, they werepermit
tedduring therecesses.Infact,pictures
of thejury appearedmorethan40 times
in thenewspapers.

7. The jurors were never sequestered
during the trial and were allowed
to watch,hearandreadall of themas
sive publicity during the trial
that even includedanationalbroad
castby thefamousWalterWinchell in
which heassertedthat a womanunder
arrestfor robbery in New York City
said shewas SamSheppard’smistress
and had borne his child. The judge
merely politely "admonished"the ju
rors not to allow such stories to
affect theirjudgment.

As the Court noted,"bedlamreignedat
the courthouseduring the trial and news
men took over practically the entire
courtroom, hounding most of the
participantsin the trial, especiallyShep
pard." 1 As a result, Sheppard was
denieda fair trial in violationof his 14th
Amendmentdue processrights, accord
ing to the Court, which ordereda new
trial. At thesecondtrial, 12 yearsafter the
first, the physician was acquitted. In
spiteof the fact that Dr. Sheppardhad
been the subject of highly prejudicial,
intense publicity, the Court recom
mendedremediesshortofprior restraint:

Bearing in mind the massive pretrial
publicity, the judge should have
adoptedstricterrulesgoverngtheuse
of the courtroom by newsmen
The numberof reportersin the court
room itself could havebeenlimited at
thefirst signthat their presencewould
disruptthe trial. Theycertainlyshould
not have beenplaced inside the bar.
Furthermore, the judge should have
moreclosely regulatedthe conduct of

newsmenin the courtroom.

Secondly, the court should haveinsu
lated the witnesses. All of the
newspapersand radio stationsappar
ently interviewed prospective
witnessesat will, andin manyinstances
disclosedtheir testimony

Thirdly, the judgeshould have made
some effort to control the releaseof
leads, information,and gossip to the
pressby policeofficers, witnesses,and
thecounselfor bothsides. Muchof the
information was inaccurate,leadingo
groundlessrumorsandconfusion....

The Court also suggestedother reme
dies, including 1 continuanceor
postponingthe caseuntil prejudicialpub
licity subsides,2 transferring to
anothercounty not permeatedby the
publicity, 3 sequestrationof the jury
to keep its membersfrom being exposed
to prejudicial publicity, and 4 ordering
a new trial if publicity threatensa defen
dant’sdue processrightsafterthe trial has
begun.It is significant that the Courtdid
not cite restrictive orders"gag" orders
on the press as a judicial remedybut
instead favored restricting the parties,
witnessesand attorneys. Unfortunately,
many courts interpreted the Sheppard
holdingasalicenseto imposerestrictive
orderson the pressanyway, prodding
the Court to eventually rule out suchcen
sorship under most circumstancesin a
seriesof rulings that culminated in the
decisionin Nebraska PressAssociation
v. Stuart in 1976,in which the Courtheld
that restrictive orders againstthe press
are"presumptivelyunconstitutional"and
cannotbe issued except in rare circum
stancesand then only after other meas
uresless restrictiveof theFirst Amend
ment such as those just discussedare
exhausted.

Until RichmondNewspapersthe Su
premeCourt appearedto be moving to-
wardseverelyrestrictingpressaccessto
the judicial process. While upholding
closureof pretrialhearings,albeit in a 5-4
call, Gannettv. DePasqualerepresented
only one section of the jg picture. In
Pell v. Procunier 1974 and William
B. Sax/j v. The WashingtonPost Co.
1974, the Courtdecided 5-4thatjour
nalists have no Constitutional right of
accessto prisons or their inmatesbeyond
thoseenjoyedby thepublic.Fell upheld
a California Departmentof Corrections
regulationbarring the news media from
interviewing "specific individual in
mates."Four prisoners and three jour
nalistshadchallenged the rule as a vio
lation of their Firstand 14thAmendment
rights of free speech.According to the
Court, "It is one thing to say that a jour
nalist is freeto seekout sourcesof infor
mation not available to membersof the

generalpublic. It is quiteanotherthing to
suggestthat the Constitution imposes
upongovernmentthe affirmativeduty to
makeavailableto journalistssourcesof
infomiatiion not availabl to members
of the public generally?" The Court
acceptedthe state’srationalethatmedia
interviewscan turn certain inmates into
celebrities and thus create disciplinary
problemsfor theseandotherprisoners.

In Saxbe,issuedon the samethyasPell,
the Courtupheld a federalrule similar to
that of California that prohibited per
sonal interviewsby journalistswith in
dividually designatedfederalinmatesin
medium- and maximum-security pris
ons. The justices saw no major differ
encesbetweenthe two regulationsand
notedthatthe federalrule "does not place
the press in any lessadvantageousposi
tion than the public generally." 6 The
WashingtonPost had filed suit after it
was denied accessto prisoners who had
allegedly beenpunished for their in
volvementin strikenegotiationsat two
federal facilities. In its reasoning,the
Court relied l1avily uponBranzburgV.
Hayes1972, which held 5-4 that the
First Amendmentgrants no special
privileges to journalists againstreveal
ing confidential sourcesor confidential
information to grandjuries.

In a decision in 1978 that hashadvery
limited impacton thepressbecauseof its
ratherunusualcircumstances,the Court
ruled5-4 that no First Amendmentrights
were violated when the press was denied
permissionto copy, broadcastand sell to
the public recordings of White House
conversationsthat were played during
one of the Watergatetrials. Richard
Nixonv. WarnerCommwiicatiod was
unusual in that Warner was requesting
copies of tapes that had already been
playedat trial but were in the custodyof
the Administrator of General Services
underauthoritygrantedby thePresiden
tial RecordingsAct approvedby Con
gress.Pelland Saxbewerebasicallyreaf
firmed four years later in a plurali
opinion in Houchins v. KQED 1978
in which the Court held that a
broadcaster’sFirst and14th Amendment
rights were not violated when the
station was deniedaccessto the portion
of a county jail where a suicide had
occurred.According to the Court, "Nei
therthe First Amendmentnor Fourteenth
Amendmentmandatesa right of access
to governmentinformation or sourcesof
information within the government’s
control. Under our holdings in [Fell and
Saibe], until the political branchesde
creeotherwise,as theyarefreeto do, the
mediahas [sic] no specialright of access
to the AlmediaCountyJail [thefacility m
question] different from or greaterth
that accorded the public generally.’
The station could useother sources, the
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Courtnoted, suchas imnate letters,for
mer inmates,public officials and pris
oner’s attorneysto gain the infonnation
it sought about conditions at the facility.

As if to illustratethis point but in a dif
ferent setting,exactlyoneyearlater the
Court unanimously struck down as un
constitutionala WestVirginiastatutethat
providedcriminal penaltiesfor publica
tion, without the written permissionof
the juvenile court, of truthful informa
tion that had been lawfully acquired
concerningthe identity of a juvenile of
fender.In RobertK, S,jjzhv;DailyMail
PublishingCo. 1979, thejusticessaid
that the assertedstaleinterestof insuring
the anonymity of juveniles involved in
juvenilecourt proceedingswas not suf
ficient to overridethe FirstAmendment’s
restrictionsagainst prior restraint.The
Charleston WestVirginia Daily Mail
andtheCharlestonGazettepublishedthe
nameof a 14-year-old junior high stu
dentwho hadbeenchargedwithshooting
a 15-year-old classmate to death at
school. Reportersand photographers
first heardaboutthe shootingon a police
radio and then were given the alleged
assailant’s name by several eyewit
nesses,the policeand an assistantprose
cutor.After the nameand photo of the
teenagedefendantappearedin the pa
pers, a grandjury indictedbothpublica
tions for violating the state statute, al
though no indictments were issued
against three local radio stations who
broadcastthe name. Thestatuteapplied
only to newspapers,not to the electronic
or other media,a deficiency duly noted
by the Courtin its decision.The holding
in the casewas narrow, as then-Chief
Justice Warren Burger indicated, be
cause "[t]here is no issuebeforeus of
unlawful pressaccessto confidential ju
dicial proceedings[citations omitted];
thereis noissuehereof pyacyorpreju
dicial pre-trial publicity.’ Indeed,Jus
tice Rehnquist,while concurring in the
judgmentof the Court, noted,"... I think
thatagenerallyeffectivebanon publica
tion that applied to all forms of mass
communication,electronicand print ms
dia alike, would be constitutional.’
The Court’s opinion, representing the
other sevenjustices voting in the case

----JusUcrPowell-took

nopart in thecon
sideration or decision of the case.,
held that a state statute punishing the
publication of the name of a juvenile
defendantwould never servea "state in
terest of the highestorder," as required
to justify prior restraint. The majority
opinion cited, among other decisions,
Landmark CojpmunkazionsInc. v. Vir
ginia 1978, CgBroadcastingCorp.
v. Cohn 1975, and OklahomaPub
lishin Co. v. District Court
1977.

In Landmark, the Supreme Courtruled

7-0 that a Virginia statute subjectingin
dividuals, including newspapers,to
criminal sanctionsfor disclosing infor
mation regarding proceedingsbefore a
statejudicial review commission was a
violation of the First Amendment.The
casearosewhenthe Virginian Pilot pub
lishedanarticleaccuratelyreporting de
tails of an investigationof a state judge
by the Virginia JudicialInquiry andRe
view Commission.One month later, a
state grand jury indicted the company
that owned the newspaperfor violating
the statute by "unlawfully divulg[ingl the
identificationof a Judgeof aCourtnotof
record,which saidJudgewas the subject
of an investigation and hearing" by the
commission.In a benchtrial, Landmark
wasfmed $500and ordered to pay court
costs. The company appealedand the
Supreme Court held that the First
Amendmentdoesnot allow "thecriminal
punishmentof third persons who are
strangers to the inquiry, including news
media,for divulging or publishing truth
ful information regarding confidential
proceedings"of the Jwicial Inquiry and
Review Commission. The Court noted
that the issuewas narrow since the case
wasnot concernedwith application of the
statute to someone who obtained the
information illegally and then divulged
it nor with the authority to keep such
a commission’s proceedings confiden
tial. But it was,nevertheless,an impor
tant victory for newsgatheringbecause
it reinforced the principle that truthful
information legally obtained enjoys
First Amendment protection even
when such information includes details
of closed judicial proceedings. This
protection is not absolute,of course,as
the Court noted in both Landmarkand
Smith,but the state has a heavy burden
in demonstrating that its interests
outweighthoseof the First Amendment.
While admitting in Landmark that
premature disclosure of the commis
sion’s proceedingscould posesomerisk
of injury to the judge, to the judicial
system or to the operation of the com
mission itself, the Court said "much of
the risk canbe eliminated through careful
internal procedures to protect the con
fiden1j1ity of Commission proceed
ings.’ -
In Cox Broadcasting,the U.S.Supreme
Court declared a Georgia statute
unconstitutional that made made the
press criminally and civilly liable for
publishing the name of a rape victim
even when such inforrnatij was ob
tained from public records. Finally,
the Court held in OklahomaPublishing
Co.that a state court injunction barring
the press from publishing the identity
or photograph of an 11-year-old boy on
thai in juvenile cou was unconstitu
tional prior restraint. The Court struck
down the judge’s oider because he had

already allowed reporters and other
membersof the public to attend a hearing
in the casein which the informationwas
disclosed.Once truthful information is
"publicly revealed" or "in thepublic do
main," it cannotbebanned,accordingto
the Court. In 1982 the U.S. Supreme
Court issuedthe first of three rulings that
appeared to significantly broaden the
holding in RichmondNewspapers1980
that criminal trials were under the
Constitution presumptivelyopen to the
press and the public. While the first
decision, Globe NewspaperCo. v.#or
folk CountySuperiorCourt 1982 did
not dealdirectly with the scopeof Rich
mond Newspapers,it still paved the way
for the two subsequentcasesthat con
fronted this issue. In GlobeNewspaper,
the Court in a 6-3 opinion struck down
as unconstitutional a Massachusetts
statute that the state SupremeJudicial
Courtconstruedto requirejudgesto ex
clude the press and the public in trials
for certain sexual offensesinvolving a
victim under the age of 18 during the
time the victim is testifying. The key
factor in the casewas mandatory closure
- the judge had no discretion. Liber
ally quoting its decision in Richmond
Newspapers, the Court rejected the
state’s contentions that the statute was
necessaryto protect "minor victims of
sex crimes from further trauma and em
barrassment" and to encourage "such
victims to come forward and testify in a
truthful and credible manner." Accord
ing to the majority opinion:

Although the right of access to crimi
nal trials is of a constitutionalstature,
it is not absolute.But the circumstances
underwhich the pressand the public
can be barred from a criminal
trial are limited;, the State’s justifica
tion in denying access must be a
weightyone. Where, as in the present
case,the Stateattempts to denythe right
of accessin order to inhibit the disclo
sure of sensitive information, it
must be shown thatthe denialis neces
sitated by a compelling governmental
interest, and is nrowly tailored to
servethat interest.

The justicesagreedthat the first asserted
state interest was compelling but that
mandatory closure was not justified
since "the circumstancesof a particular
case may affect the significance of the
interest. A trial court can determine on
a case-by-casebasis whether closure is
necessaryto prtect the welfare of a
minor victim." The Supreme Court
was not convinced at all on the second
asserted interest since the press and the
public areallowed to see the transcript
and to talk with courtpersonneland other
individuals and thus ascertain the sub
stance of the victim’s testimony and
evenhis or her identity. Thus the Court
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left the door openfor closureon a case-
by-case basis, while clearly prohibit
ing mandatory closure as unconstitu
tional prior restraint.

Press Enterprise I 9.984t and Press
EnterpriseII 1986, asthey have be
come known, opened up voir dire and
preliminary hearings, at least as
they are conducted in California, re
spectively, to the press and the public.
Press Enterprise! is particularlysignifi
cant because the Court for the first
time held that the jury selectionprocess
ispartofthecriminalthalitselfand thus
presumptively open under the First
and 14th Amendments.Theunanimous
decision reiterated that the "presump
tion of openness may be overcome
only by an overriding interest based
on findings that closure is essential to
preserve higher values andinarrowly
tailored to serve that interest." In Press
Enterprise I, the newspaper was denied
accesstomostofthe voir dire inatrial
for the rape and murder of a teenagegirl.
The judge allowed the press to attend
the "general voir dire" but closed the
cMirtroom when the attorneys ques
tioned individual jurors. In all, only three
days of the six weeksof voir dire were
open, and the judge refusedto allow a
transcriptof the process to be released
to the public. The jury selection
processcould under some circum
stances invoke a compelling govern
ment interest, but no such interest had
beendemonstratedin this case,according
to the Court. An examplecited by the
justices of such a justified closure
might be to protectan individuaPs pri
vacy when a prospective juror had
privately told the judge that she or a
member of her family had beenrapedbut
hadnot prosecutedthe offender because
of the trauma and embarrassment from
disclosure.

Finally, two years later in PressEnter
priseII, the Supreme Court held 7-2 that
the press and the public enjoyed a lim
ited First Amendmentright of access in
criminal cases to preliminary hearings.
The holding was quite narrow because
the Court made emphasizedthat it ap
plied only to suchhearings "as they are
conducted in California" where
"Ibjecause of its extensivescope, the
preliminary hearing is often the mo
importantin the criminal proceeding."
The case beganwhen the newspaper
was deniedaccessto a 41-day prelimi
nary hearing for a nurse chargedin the
murder of 12 patients. The defendant
requested closure, and the magistrate in
the casenot only granted the motion but
also sealed the record. The prosecution
moved to have the transcript released
and the trial court agreedto do so when
the defendantwaived the right to a jury
trial, but the California Supreme Court

reversed the trial court decision.The
U.S. Supreme Court reversed,holding
that "California preliminary hearings
are sufficiently like a trial" to warrant a
First Amendment right of accessunless
the state can demonstrate an overriding
interest sufficient to overcome the pre
sumption of openness.

SUMMARY AM CONCLUSIONS

SincePress Enterprise II the U.S. Su
preme Court has not considered
whether other portions of the criminal
judicial process, including preliminary
hearings in states that do not follow the
California model, fall under the
holding in RichmondNewspapers.The
composition of the Court has changed
substantially since 1986with William H.
Rehnquist replacing Warren Burger as
Chief Justice and Associate Justices
William J. Brennan, Jr., Thurgood Mar
shall, and Lewis F. Powell, replaced by
David Souter, Antonin Scalia, Anthony
Kennedy and Clarence Thomas, but it
appears likely that the Court will, if
given the opportunity, continue to
broaden, albeit in narrow increments,
the scopeof the limited First Amendment
right of accessto the criminal judicial
process.The major question,however, is
whethera mority of the justices will
recognize a constitutional right of the
press andthe public to attend civil trials
and relatedproceedings. Such a move
would be a bold and unprecedentedstep
toward truly opening the judicial system
to the public, which it was designedto
serve in the first place. Most civil nials
are now routinely openin stateand fed
eral courts, although not necessarily to
electronic media coverage, although
even the federal courts are now pennit
ting suchaccesson anexperimentalbasis
for now. The U.S. Supreme Court has
always opened its formal proceedings,
although not its deliberations, to the pub
lic, including oral arguments and the
reading of decisions, but the justices
have thus far bannedcameras in the
courtroom itself, except for ceremonial
occasions.

As the Court has indicated in eachof its
decisionsdealing with accessto the judi
cial process, the right of accessis not
absolute but the burden on the state to
justify closuremust necessarilybeheavy.
The trials of Dr. Sam Sheppardand
BrunoHauptmannwere aberrations and
should be viewed assuchby the courts.
Opennessclearly promotes fairness and
justice becauseit subjects the judicial
system to press and public scrutiny,
which is essentialin an agein which the
public appearsto have lost someof its
faith in the process, thanks to revelations
that have brought the demiseof several
stateand federal court judges.

ROY MOORE
Director of Graduate Studies
University of Kentucky
Lexington, KY 40507
606 257-3814
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HAPTER S

Constitutionof f/CentucIy
Section11

Qiglits of
prosecution.

accusedin criminal
In all criminal

prosecutionstheaecusedhasthenqht
to beheardbyhimselfandcounseQto
demandthe nature an cause of the
accusationagainsthim...
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Thesepeoplebelieved in due process,

F -

.3 U11bO12

But their government had a much
different idea of process!

In the summer of 1944, at Birkenau, deporteesfrom Hungary arrived in Auschwitz. The railways
would bring the trains to the very gatesof the gas-chambers,only a few yardswalk away. Selections
were made with each arriving train from Hungary, and some men and women from each train were
sent to the barracks,and others met their death.

The United States Constitution clearly eliminates any of these atrocities from ever happening in
this country by the fourteenth amendment. It clearly states that no state shall ".. deprive any per
son of life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws? This also prevents prejudice against any race, creed,
or nationality, and gives all walks of life the freedom of choice.

Brian Browne
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THE RIGHT TO TESTIFY: THE
CONSTITUTION’S NEWEST RIGHT

During the last few months,thesepages
have celebrated some basic American
rightsdating back two centuries.Yet the
constitutionalright of a criminal defen
dant to testily at his/her own trial is of a
more recent vintage. Surprisingly, the
UnitedStates Supreme Courtdidnot di
rectly recognizethis right until 1987!
Thus, during the 1990sAmerican courts
must makecrucial decisionsestablishing
the exact natureof is newly declared
right. Teaguev. Lane calledit "unlikely"
that anybasiccomponentsof dueprocess
in criminal law haveyet to emerge;how
ever, the developingbody of law on the
"right to testify" may prove Teague
wrong.

In order to understand why this appar
ently mostbasicof rightshasbeenso late
in developing,it is necessaryto studythe
historicalrecord.

THE EARLY ENGLISH
CRIMINAL TRIAL

The criminal Dial in early Englishcom
mon law bore little similarity to the con
temporary American mode.First, the
17thcenturyDial didnqtallow the defen
dant to have counsel. Second,the law
did not allow the defendrtto call wit
nesseson his own behalf. There was no
esotericrationaleofferedfor theserules;
rather,defenselawyersand defensewit
nesseswere barred besauseit was held
they were not needed. Wigmore finds
this statementfrom 1678toit the
prevailingspirit of the age:

The fouler the crime is, theclearerand
the plainer ought the proof of it be.
There is no othergood reasoncanbe
givenwhy the law ref usethto allow the
prisonerat the barcounselin matterof
fact whenhislife isconcerned,butonly
this,becausethe evidenceby which he
is condemnedought to be sovery evi
dentandsoplain that all the counselin
the worig shouldnot be ableto answer
upon it."

With no counseland no witnesses,a de
fendanthad to rely on his own skills of

persuasion.A defendantwas allowed
free rein to pleadhis caseorally before
the jury, including both matters of fact
andlaw. Yet the defendantdid notactu
ally "testify" or offer "evidence"per se.7
Sincea defendantcouldnotbesworn,he
wasnota witness;consequently,nothing
he saidcould constitute"evidence."Yet
the jury certainlypaid close attention to
the defendant’spresentation.James
Fitzjames Stephencharacterizedthe
criminal trial of the period as "a lông
argumentbetweenthe prisonerand the
counsel for the Crown, in which they
questionedeachotherandgrappledwith
each other’sargumentswith the utmosj
eagernessandclosenessof reasoning.’
Thus, the 16th century criminal trial
lackedthree items taken for granted in
contemporarytrials: defensecounsel,de
fense witnesses,and sworn testimony
from the defendant.

Thefirst oftheseareasto changewasthat
of defense witnesses.During the 17th
centurycourtsbeganto allow the defen
dant to call witnesses;by 1701 defen
dantshad a statutory right to have sfh
witnessessworn in all felony cases. It
might be assumedthat this trend would
havenaturallyled to allowing the defen
dantto offer sworn testimony on his own
behalf.This did not occur becauseof a
civil doctrinewhich began to applied in
criminal cases: the disqualification ?witnessesbasedon interest in litigation.
This doctrine took root in the 16thcen
tury andheld that partiesto a civil action
were incompetentas witnesses;by the
first partof the17th century,thisrule was
recognizedin Star Chamber,the Chan
cery,andcourtsof commonlaw.11 Wig-
moredescribedthe reasonfor therule in
this syllogism:

Total exclusion from the stand is the
proper safewiardagainst a false deci
sion, wheneverthe personsofferedare
of a class specially likely to speak
falsely; personshaving apecuniaryin
terestin the eventof the causearespe
cially likely to speakfalsely; therefore
such pejsons should be totally ex
cluded.1

The doctrinegraduallyspreadfrom par
ties ft1 civil casesto witnessesin such
cases. By the end of the 17th century,
the "disqualification for interest" rule
was firmly ensconcedin criminal law,
affecting both the defendantand his
choiceof witnesses.

Thus,only the fearofperjurysuppliedthe
rationale for keeping the defendantoff
the witness stand,for a criminal defen
dant is clearly ar excellencean inter
estedwitness."t

THE AMERICAN
EXPERIENCE

The disqualification of a criminal defen
dant from testifying carried over to the
AmericanColonies. In 1762, a Pennsyl
vania courtrefusedto sweara defendant
to testify, statingthat issuesat trial "9ust
beprovedby indifferent witnesses."1 At
the time of the ratification of the Consti
tution it was clear that a critjtinal defen
danthad no right to testify.1

The real impetusfor change in the area
beganin 1827 with the publication of
Jeremy Eeytham’sRationaleofJudicial
Evidence.’ The gist of Bentham’s argu
mentagainstdisqualificationfor interest
was that a witness’s motive for lying
shouldgo to the wejht. notthe admissi
bility, oftestimony. As Lord MaCaulay
expressedit, "All evidenceshould be
taken at what it may be worth, that no
considerationwhich has a tendency to
produceconviction in a rational mind
shouldbe excludedfr9m the considera
tionof the tribunals."

Bentham’swork first came to fruition in
England.Between1843 and 1853, legis
lation in the country abolishedthe incom
peten of interested witnessesi civil
cases, parties in civil cases, and
spousesof parties in civil cases?2This
progresswas mirrored in the United
States.Wigmorenotes that by the late
1850smoststateshadabolisheddisqualjj
fication basedoninterestin civil cases.
Yet this progresswasnot paralleledin the
areaofcriminal law, for by the late 1850s
not one Americanjurisdiction hadabol

Timothy P. O’Neill
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ished disqualification based on interest
for criminal defendants.

There were several reasonswhy jurists
andwritersdid not believethat what was
proper for the civil trial was necessarily
proper for the criminal trial. Somebe
lieved that humannaturewould prevent
a criminal defendantfrom testifying
truthfully. As Stephenwrote:

‘The prisoner could never be a real
witness; it is not in humannature to
speakthe truth undersuchapressureas
would bebrought to bear on the pris
oner,and it is not a light thing to insti
tute a systemwhich would almosten
forceperjury on every occasion.It is a
mockery to sweara man to speakt
truth who is certain to disregardit....

Anoth2r objectioncamefrom thosewho
believedmat allowing adefendantto take
the standwould have the ironic effectof
weakening both the privilege against
self-incrimination and the presumption
of innocence.As one court expressedit:

If we were to hold that a prisoner
offering to make a statementmust be
sworn in the causeas a witness,it would
be difficult to protecthis constitutional
rights in spite of every caution, and
would often lay innocentpartiesunder
unjustsuspicionwhere they were hon
estly silent, andembarrassedandover
whelmedby the shameof a falseaccu
sation...Itwould result in...thedegra
dationof our criminaljurisprudenceby
convertingit into an inquisitory system
from which weiavethus farbeenhap
pily delivered.

These arguments were countered by
Chief Justice JohnAppleton of the Su
preme Court of Maine. Judge Appleton
wasaBenthamitewho tirelesslychampi
onedthe causeof allowing partiesin
cases,bothcivil andcriminal, to testify.
He argued that it could just as easily be
maintainedthat the accuser,rather than
the accused,was lying. The answerwas
not to exclude one or the other from
testifying,but ratherto let the jury decide:
"With equal means of knowledge, with
equalpowerto instruct,with motives to

ffithdependent.on their relative situ
ations.. . boththeaccuserandthe defen
dant shouldbe heard and believed.
until from comparisonof their several
statements,reasisfor belief or disbelief
shall befound."

JudgeAppleton further contendedthat
disqualifying a criminal defendant
from testifying was squarelyopposed
to the presumptionof innocenceof the
accused,for disqualifying the defen
dant implicitly showedthat the law be
lievedthedefendantwasguilty andthat
the accuserwas truthful. He showed

how this turnedthepresumptionof in
nocenceon its head:"But the common
law nile of disqualification of the de
fendaniselects.Whom?The accuser,
presumeda perjurerby the presump
tion of innocence,alone is heard.The
accused,for whosebenefitsuch favor
ablepresumptionsarenominallyni1e;
the accused-innocent,is rejected."

His work was directly responsiblefor
reformin his home state. In 1864,Maine
becamethe first state - indeed the first
jurisd9ction in the English-speaking
world to adopt legislation finding
crimina’ defendantsto becompetentwit
nesses,°Other statesgraduallyfollowed
Maine’slead, andby the end of the cen
tury all statesbutGeorgiahad abolished
"disqualificationfor interest" for crimi
nal defendants. In 1878, a federal stat
ute declaringcriminal defen34antscorn-
patentto testify becamelaw.

The American experience in allowing
criminal defendantsto testify hada pro
found effect on other common law na
tions.Stephen,who previouslysupported
the dualffication of criminal defen
dants, changedhis views and wrote in
support of gie competencyof criminal
defendants. Gradually, common law
nationsfollowed America’sexample.By
1955, England,Australia, Canada,New
Zealand,Northern Ireland, Ireland,and
India hadall extendedto criminal defen
dants the oortunity to testify on their
own behalf.

FINDING THE RIGHT TO
TESTIFY

The nearunanimity with which Ameri
can jurisdictions establisheda statutory
basis for the right to estify may have
hindered consideration of whether the
opportunity to 6lestify was constitution
ally preditted.3 As recentlyas 1986, the
UnitedStatesSupremeCourtstatedthat
the court had "neverexplicitly heldthat
a criminal defendanthas a due pccss
right to testify in his own behalf." The
courtdid finally recognizesuch a consti
tutioiw right in Rock v Arkansasin
1987. Before examining the court’s
holdingin Rock, it is necessaryto exam
ine the stateof Americanlaw on theissue
at the time the casewasdecided.

THE RECORDBEFOREROCK

There is no dearthof languagein Su
preme Court opinions suggestingthat
somekind of "right to be heard" is an
essentialcomponentof due process.
Thus, in 1897 the Court declared:"At
common law no man was condemned
withoutbeing affordedopportunity to be
heard. . . Can it be doubtedthat due
processof law signesaright tobeheard
in one’s defense?" Thefollowing year,

the Court said that the concept of due
process included "certain immutable
principles of justice. . . as that no man
shallbecondemnedin hisparsonorprop
erty without. . .anogportunityof being
heardin his defense.’ This latterstate
mentwas cited approvilyby the Court
in Powell v.Alabama. In dictumin/n
reOliver,42 the Courtprovideddetailson
justwhatthis"right tobeheard"entailed.
TheCourt said it "included,as a mini
mum, a right to examinethe witnesses
againsthim, to offertestony,andto be
representedby counsel.’

Again, in Walder v. United States,the
Courtalludedto a right to testify whenit
stated,"Of course,the Constitutionguar
anteesadefendantthefullestopportua4ty
tomeetthe accusationagainsthim."

In 1961 in Fergusonv. Georgia,45 the
UnitedStatesSupremeCourtconsidered
a Georgialaw which refusedto allow an
indicteddefendantto testify, but instead
providedhim with the right to make an
unswornstatementto the jury andto re
main immunefromcross-examination.
The SupremeCourt held that Georgia
violatedFerguson’sright to dueprocess
by refusing to allow him to havehis at
torney aid him in making his unswom
statement.

Although Ferguson did not explicitly
considertheconstitutionality of the law
makingcriminal defendantsincompetent
to testify, it certainlysuggestedthat such
a law was improper.As onecommentator
noted, "If it is a denial of due process
not to permit the defendantto be exam
ined directly by his attorney,then surely
it is an evengreaterdenialof dueprocess
to refuse the defendantanppportunity
to testify in his own behalf.’ Moreover,
in concurring opinions both Justices
Clark and Frankfurter stated that they
would haveheld the incorjptencystat
ute to beunconstitutional.

For the next quarterof a century, the
SupremeCourt continuedto scatterhints
that the right to testify was constitution
ally predicated.InHarris v-NewYork the
Courtstatedthat"every criminal defen
dant is privileged to testify ij his own
defense,or to refuseto doso." Thenext
year in Brooks v. Tennesseethe Court
abandonedthe "privilege" tenninology
by stating "whether the defendantis to
testify is an importanttactical decision
well asa matterof constitutionalright."
Although it hadneverbeensquarelyheld,
the Court in 1975 wrote that "1t is now
accepted...that an accusedjts a right...to
testify onhis own behalf."

These references continued unabate9
during the decadeleading up !i9 Rock.5
Yet, as previously discussed, in 198k
the Court concededin Nix v. Whitesidr
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that it had "never explicitly held that a
criminal defendanthas a due rocess
rightto testify in his own behalç" In his
concurring opinion in Nix, Justice
Elackmunwrote that he was"somewhat
puzzled"by the majority’sassertionthat
the constitutionality of the defendant’s
right to testify remainedan "open que
tion", and cited Jon5çs v. Barnes,
Brooks v. Tennessee, and Harris v.
NewYork5 to illustrate its constitutional
basis.

A STATUTORYMAITER

The Court’s uncertaintyaboutthe consti
tutionalnatureof the right to testify, ex
hibited in the 1986 Nix opinion, wasre
flected in thedecisionsof bothstateand
lower federalcourtswhich hadgrappled
with the issue.Althoughthe trendin these
courts was in the direction of finding a
constitutionalbasis for the defendant’s
right to testify, the record was hardly
unanimous.A number of jurisdictions
which examinedthe issuerecognizedno
constitutionalbasis for the defendant’s
right to testify, finding the right to be
solely a statutory matter. This was the
stateof the law at the time the Supreme
Court nted certiorari in Rock v. Ar
kansas.

A ROCKFOUNDATION FOR
THE RIGHT TO TESTIFY

In 1983,Vicki LoreneRockwascharged
with manslauglerin the shootingdeath
of herhusband.. Becauseof herinability
to remember the details surroundingthe
shooting,herattorneyarrangedtwo hyp
nosissessionswith a licensedneuropsy
chologist. Following the sessions,Mrs.
Rock rnemberedcertain exculpatory
details. Inresponsetothestate’smotion
to bar defendant’s "hypnotically re
freshed" testimony, the trial judge or
deredthat Mrs. Rock’s testimonyshould
be limited to "mattersrememberedand
statedto the Qiypnosisexaminerriorto
being placed under hypnosis?’ With
this limitation on her testimony, Ms.
Rockwas convictedof manslaughter.On
appeal,the ArkansasSupremeCourtheld
as a matterof law that a witness’shyp
notically refresbgdtestimony was inad
missibleper se.

The United StatesSupremeCourtfound
such a per se rule as appliedtg7 a defen
dant to be unconstitutional. Before
reaching this decision,however, the
Court first had to squarelyconfront the
issueof whethera defendanthasa con
stitutional right to testify in herown be
half. After briefly reviewing the histori
cal transition from the defendant’sin
competencyto competency in common
law jurisdictions, Justice Blackrnun’s
opinionfor the Court statedthat the right
of thedefendantto testify "hassourcesin

severalprovisionsof the Constitut,qn."68
First, c4,ngFaretta v. California, Jn re
Oliver, and Fergusonv. Georgia, the
Courtheld that the right to testify was a
fundamentalpartof the adversarysystem
andwas thusguaranteedby the dueproc
ess cuse of the FourteenthAmend
ment. Second,the Court found this
right implicit in the compulsorygocess
clauseof the Sixth Amendq%ent. Rely
ing on Washingtonv. Texas 7rd United
Statesv. Valenzuela-Bernal, the Court
reasonedthat, if the clausesupportedthe
right of a defendantto presentwitnesses
who will provide materialandfavorable
evidence on his behalf, then it would a
fortiori supportthe defendant’;hoiceto
offer such testimony himself. Indeed,
the Court noted that often "the most im
portantwitnessfor thedefensein.. .c4mi-
nal casesis the defendanthimself"

Thirdly, the Courtfound yet anotherway
in which theright to testify is guaranteed
under the Sixth Amendment.The Court
pointed out that Faretta v. California
held that the Sixth Amendmentsup
ported the right of a defendantto waive
the assistanceof counsel and represent
himself at trial, if he so desires,because
so many.of therights in the Amendmeyk
accruepersonally to the defendant.
Rock thenconcludedthat evenmore ba
sic than the right to representoneself
would be a defendant’sright to actually
testify in his own words concerningthe
eventsin question?9

Finally, Rock foundyeta fourth constitu
tional basisfor the defendant’sright to
testify embodied in the Fifth Amend
ment. The court held that theright of a
defendantnot to be compelled to be a
witness againsthimself necessarilyin
cludedthe right t? testify on one’s behalf
if one sodesires.0

Although Rockhasestablishedonceand
for all that a defendantindeedpossesses
a federalconstitutionalright totestify, the
full contours of this right have yet to
emerge.Courts in the l990swill facetwo
crucial issues.First, it must be decided
whetherthe defendantor hisherattorney
shouldhavethefinal decisiononwhether
the defendanttestifies. Second,in those
casesin which the right to testify is
waived, courtsmustestablishthe proce
duresfor acceptingsucha waiver.

WHOSERIGHT IS IT
ANYWAY?

Constitutionalrights possessedby cilmi
nal defendantscangenerallybedivided
into two categories:those which canbe
waived through the actions of defen
dant’s counseland those which can be
waivedonly by the defendant.In the for
mer categorylies a myriad of trial deci
sions made by counselas a defendant’s

agent which implicate importantrights:
which witnessesshould be called; what
questionsshouldbe askedon direct and
cross examination; what stipulations
shouldbe made;whatobjections should
be lodged; and which pre-trial motions
should be made.8’ On the other hand,
certainrights havebeendeemedso"fun
damental" that they require a personal
waiver by the defendant. For example,a
jury trial canbewaivedonly with a crimi
nal defpdant’s"express,intelligentcon
sent." A guilty plea cannot be taken
witho% the defendant’spersonalagree
ment. The decision whether or not to
appeala conviction is onefor tli defen
dant,not his attorney,to make.

In Rock, the SupremeCourtdid nothave
to decidewhetherthe right to testify like
wise requireda personaldecision of the
defendant.Yet, Rock characterizedthe
right to testify as "fundamental," the
sameword theCourtusedin Johnsonv.
Zer/ist 86 when it formulated its test for
personal waiver of constitutional
rights. Rock alsg9cited a quotationfrom
Jonesv. Barnes that thedefendanthas
the "ultimate authority to make certain
fundamentaldecisions regarding the
case,suchaswhether to.. testify in his
or herown behalf."

These intimations from the Supreme
Courthavenotbeenlost on lower courts.
SinceRock wasdecided,four federalcir
cuitshavefacedthe issueof whetherthe
decision to testify is fundamental and
personal to the defendant. All four have
held that it is, and that it cannotbewaive$
by counselagainstthedefendant’swill.

The more vexing question, however, is
whatis requiredto show that a defendant
hasindeedpersonallywaivedtheright to
testify.

A "KNOWING AND
INTELLIGENT" WAIVER?

SinceRock, two circuits have squarely
confronted the issue of what constitutes
a proper waiver of the right to testify.

In United Statesv. Martinez, 91 the de
fendant contendedthat his right to testify
wasviolated when his attorney refusedto
allow him to takethe stand. At a hearing
ondefendant’s motion for a new trial, the
defenseattorney testifiedthat"Mr. Mar
tinez expressedto me the desire to tes
tify; and I said no way, that I thought it
was suicidal.... I just made the decision
he was not going to testify, I refused to
call hh%and that was the way it went
down."

The Ninth Circuit first held that the right
to testify wasboth fundamentalandper
sonalandthat 5couldbe waivedonly by
the defendant. It thenheldthat the de
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fendant’swaivçrmustbe"knowing" and
"intentional"." Applying theseconcepts
to the caseat bar, the court held that the
fact the defendantdidnot actuallytestify
provideda sufficientbasisto inferthat he
had waived his ght to testify. Over a
vigorousdissent, the Wmth Circuit both
refusedto requirethe trial court to advise
the defendantof his right to testify and
refusedto demandan on-the-record
waiverfrom thedefendant.

Like theNinth Circuit, the ElevnthCir
cuit in UnitedStatesv. Teague faceda
defendant claiming a violation of his
right to testify arising from the refusal of
his attorney to allow him to take the
stand.Like the Ninth Circuit, the Elev
enth Circuit alsofound therightto testiçy
to be both fundamentalandpersonal.
Yetunlike theNinth Circuit, theEleventh
Circuit refusedto infer waiver from the
mere fact the defendantdid not testify.
Rather, in reversing the conviction, the
court relied on testimonypresentedat a
hearingon defendant’smotionfor anew
trial that the defendanthadexpressedan
"unwaveringdesire"to testify to his at
torneythroughouttrial andthat the attor
neyhad restedthe defensecase1vithout
consultingwith the defendant.9 How
ever, the court refused to suggestany
mechanism for guaranteeing proper
waivers in the future, stating only that
whethera proper waiver occurs will de
pend on the’partkularcircumstancesof
eachcase."

Thus, despite their different outcomes,
both Martinez and Teaguehold that a
defendant’sright to testify is personal
andfundamental,yeteachfails to estab
lish a mechanismfor communicatingthis
to the defendant.

TheMartinezcourt put forth sevemirea
sons why it believed the trial judge
shouldnot inject himself/herselfin any
way into the defendarjçs decision
whether or not to testify. The Court
noted that along with the right to testify
thereis aconverserightnoi’ to testify. The
&inth Circuit fearedthat by advising the
defendantof his right to testify, the trial
court might threatenthe exerciseof the
converse right. It questioned whether
sucha colloquymight Interferebothwith
defensestrategyand with the attorney-
client relationship.Finally, it cited the
difficulty a trial judge would have in
knowing whentoinitiatesucha colloquy;
a trial judge would not positively know
that a defendantwould not testify until
the defenserested, which might be an
awkwardtime to raisethe issue.

These reasonswere counteredby Judge
Reinhaxdtin his Martinez dissenr’°’ He
challengedthe contentionthat informing
a defendantof his right to testify might
interferewith the oppositeright. He con-

tendedthat clearlyproviding a defendant
with all his constitutionaloptions could
only enhancevaluesof fairnessanddig
nity. The"defensestrategy"in this area
concernsa decisionbelongingto thede
fendantpersonally.Therefore, informing
the defendantOf this factcannotinterfere
with the attorney/client relationship.Fi
nally, the time when the defenserests
would bean entirely appropriatetime to
guaranteethat thedefendantunderstands
his right.

THE FUTURE

The judicial reaction to Rock is only be-
ginning. The holdings in Martinez and
Teagueseemparadoxical:"The right to
testify is personaland fundamental,but
whateveryou do, don’t tell the defen
dant!" The resolution of this paradox -

that is, defining the role the trial court
should play in a defendant’sdecision
whethertosy - promisesto be oneof
the key criminal procedure issuesof the
l990s.

Courtshavethreebasicoptions.Theycan
chooseto keepthe thai judge out of the
decisionand to presumethatthe defense
attorneywill guaranteethat the defendant
will personallydecidewhetheror not to
testify. Underthis system,failure of the
defendanteither to testify or to notify the
trial court of his desireto testify will be
construedasa waiver.10

A secondoption is to require the thaI
judge to suasponteinform the defendant
of his right to testify and to acceptan
on-the-recordwaiver from a defendant
who doesnot testify. This system,-ug
gestedby the dissent in Martinez - is
follo%d in West Virginia and Colo
rado.

A third optionmight be to combinethese
two systemsby requiring the defenseat
torney to havethe non-testifying defen
dantmakeanon-the-recordwaiver out
sidethe presenceof the jury. Thedefense
attorneywould ask all questionsof the
defendantto establish the waiver, while
the thal judge wOuld generally pla&o
role other than acceptingthe waiver.

The importanceof this issuecannotbe
underestimated.If it is determined that
the right to testify is indeed such a per
sonal, fundamentalright that its waiver
cannotbe presumedfrom a silent record,
it couldbe arguedthat this might consti
tute one of the "watershed"rules con
cerning "bedrockproceduralelements"
which would constituteone of thJ’eague
v. Lane "new rule" exceptions.’ Its ef
fecton habeascorpuswould bedramatic.

This coming decadecould be the most
importantin the entirehistoryof theright
ofa criminal defendant to testify. Rock v.

Arkansasonceand for all acknowledged
the right. It is now time for American
courts to constructmechanismsto turn
this right into a reality.

TIMOTHY P. O’NEILL
AssociateProfessor
JohnMarshallLaw School
Chicago,illinois 60604
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at 52.

‘388 U.S. 141967.

7545gU.S. 858 1982.

76Rock,483 U-S. at 52.
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908 F2d 75211thCir. 1990.

9’ld. at 757.

seld.at 760.

99Id.

883 F.2d at759-760.
101 Id. at 766-767Reinhardt,S., dissenting.
102 See Martinez, 883 R2d at 760 for a list of
courtstaking this position.
103 833 F.2dat 764,n. 11 Reinhardt,S., dissent
ing.

104 SeeState it. Neuman,371 S.E2477, 81-82
W.Va. 1988; People it. Curtis, 681 P.24 504
Cobo. 1984. Seealso Cu!bertson it. Stale, 412
So.2d1184, 1186-87Miss. 1982suggestedbut
possibbynot iequired.

105 See O’Neill Vindicating The Defendant’s
ConstitutionalAjght To Testify At a Criminal
Trial: TheNeedForAn On-The-RecordWaiter,
51 U.Pitt. L.R. 1990. 809
106 109 S. Ci. 1060 1989.

bestthat could
beobtained.,.

and with a
constitutional
dooropened

for amendment
hereafter,the

adoptionof it...
is in my
opinion

desirable."

In all criminal
prosecutions,
the accused
shall enjoy the
right toaspeedy
andpublic trial,
by an impartial
jury oftheState
anddistrict
wherein the
crime shall have
been
committed....

Anundm.ntVt

I sincerely
believeit is the

A PLEDGE OF RIGHTS

embodied in
I pledge allegiance to our individual liberties

our Bill ofRights;

the first, fourth, fifth, sixth, eighth,

and fourteenth amendments,
and to the values which they protect,

one nation of diverse people,

with liberty and justice for all.
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HAPTER 6

Constitution of ‘The ‘United States
Rmendment‘12

In all criminal prosectalons the accuseds/ía/TIhave compul
soryprocessfor obtainingwitnessesin hisfavor.

Constitutionof7centucky
Section11

Rightsofaccusedincriminaiprosecution;changeofvenueto
havecompulsoryprocessfor obtainingwitnessesin hisfavor.
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Amendment VI:The Compulsory ProcessClause

The history of compulsory processis
the story of the developmentof the
adversaryprocessaix! the demiseof the
inquisitorialmethod.

The sad tmth is that in many countries
around the world, criminal-defendants
areroutinelyconvictedwithutanoppor
tunity to present a defense. Even when
the defendantis presentat the trial, he
may not be accordedany right to intro
duce efculpatoryevidenceon his 09
behalf. The"trial" is largelya charade.
Oneof the distinguishingfeaturesof ty
rannicalgovernmentis the accused’slack
of a right to presentaneffectivedefense.

THE RECOGNITION OFTHE
RIGHT TO PRESENT A
DEFENSE IN ENGLAND

In contrast, the birthplaceof the common
law, England, recognizesan accused’s
right to present a defenseat trial. In
England,the recognitionof the right was
the productof a longprocessof historical
development.

In the medievalperiod, thaI by jury was
oneojthe methodsof decidingacriminal
case. Whenchargeswerebroughtby the
King, an alternativemethodwastrial by
physical ordeal. If the charges were
broughtby privateparties,the casecould
also be decidedby physical combat or
compurgation,in which each party pro
duced witnçssesswearing to his ntst
worthiness.

By the middleof the medievalperiod, the
petit jury had become the prima9
method of deciding criminal charges.
However, the medieval petit jury bore
little resemblanceto a modem jury9
Therewere no independentwitnesses.
Thejurors gemse1veswere theprimary
witnesses. They were chosen in part
becauseof their partpersonalknowledge
of the eventsandpersonsinvolved in the
litigation. Theyresidedin the neighbor
hood were the allegedcrime occurred,
andthey functionedas a sworn body of
inquestto detewiinethedefendant’sguilt
or innocence. There were no formal

rules1f evidenceto governtheir delibera
tions.

Early in the 15thcentury,the jury began
to change.The jury was transformed
from a roupof witnessesinto agroupof
judges. As communitiesgrew, it be
camemore andmore difficult to find 12
residentswith firsthandknowledgeof the
facts. There was increajngrelianceon
independentwitnesses. Although ju
rors hadearlier servedas witnessesand
triers of fact, during this period they be
came solely th&s of the evidencepre
sentedto them.

During this period the prosecutionen
joyed a markedadvantagedin both pre
paring its casfor trial and presentingits
case at trial. The criminal trial was
markedby an "imbalanceof adv35ntage
betweenthe state and accused." For
example,theprosecutioncouldsummon
witnessesto testify at trial anç place its
witnessesunderoath at trial. The ac
cused’s rights were virtually non-exis
tent. Theaccusedhadno right toperson
ally confront adversewitnesses,sub
poena favorablewitnesses,or even to
presentwitnesseswho were willing
testify-muchlessto do sounder oath.
The accused could make only an un
sworn statementto the jury.21 In effect,
the thal w a one-sidedprosecutorial
inquisition.

Nearthe end of the 16th century,Parlia
ment begantoonectthe imbalancein
criminal trials. In 1589 and 1606, Par
liament adoptedstatuesgranting an ac
cuseda right in somq cases to present
witnessesin his favor. 4By the middleof
the 17th century as a matter of course
courts permitted defensjwitnesses to
giveunsworntestimony. Graduallythe
courts be6ganallowing sworn testimony
as well.2 In a statute settling a conflict
betweenEnglandand Scotland,the Par
liamnentgavecertain defendantsthe right
to subpoen9 witnesses and place them
under oath. ‘ "by 1702 that limited ex
ceptionwouldfmally be the rule in Eng
land in all criminal cases."28 The thai
was no longer a prosecutioninquisition;

it had evolvedinto a truly adversarypro
ceeding,

The Recognitionof the Right
to Presenta Defensein

America

It wasto beexpectedthat Americawould
follow England’sexampleand adopttadversarymodel for its criminal trials.
Royal charterscreatedthe original Eng
lish settlementsin America: Thosechar
ters purportedto guaranteecolonists all
the ripits and liberties of English citi
zens.

Moreover,beforemigratingto America,
manyof thecolonistshadpersonallyex
periencedthe injusticeof the wlier Eng
lish inquisitorial proce4ures. William
Pennisacaseinpoint.1n1670,hehad
beenanestedfor delivering a speçfhto
anunlawful assemblyof Quakers. He
was thedon the chargeat the Old Bailey.
Whenhe attemptedto defendhimselfat
trial, the court interruptedhim and or
deredhimforcibly movedoa walled-off
cornerof the courtroom. For all prac
ticpurposes,hewasthentried in absen
tia. The royal charter Pnn later re
ceived thed in absentia.3 The royal
charterPenn later received authorizQj
him to promulgatelaws for his colony.
He exercisedthat authority to issuethe
Frame of Governmentin l682nd the
Charter of Liberties in 1701. Those
documentsspecifically provided for
accused’sright "to put on a defense.’
Indeed, by English standards,he was
aheadof the time; in the Frameof Gov
ernmenthe guaranteed the accusi the
right to present sworn testimony.3 He
promulgatedthese documentswell be-
fore the Engh courtsrecognizedthat
generalright.

After the coloniesbecamestatesandde
claredtheir independencefrom whatthey
regardedas an oppressiveEnglish re
gime, they were understandablyeven
more concernedaboutprotectingthe in
dividual citizen’s liberties. The new
statesexpressedthatconcernin their bills
of rights.4’ Nine state constitutions in-
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cluding bills specifically recognizingan
accuse%sright to producedefensewit
nesses. In threestates,the bills granted
the accusedtl right"to call for evidence
in his favor." Two stateconstitutions,
those of Massachusettsand NewHamp
shire, expressly guaranteej the right to
presentdefenseevidence.

The Elevation of the Right to
Constitutional Status

Many of the original stateconstirntions
includedbills of rightsenumeratingand
protectingsuchcivil liberti9p the right
to present defenseevidence. However,
the original nat4nalConstitutionlacked
a bill of rights. Pressurefor a national
bill of7 rights beganto mount immedi
ately.4 Severalstatesproposedamend
mentsgthe Constitutionto adda bill of
rights. North Carolinarefusedto ratify
the Cons jction until a bill of rights was
approved.4 In their recommendations,
four states, including Virginia, specifi
cally proposedsecuring the accused
right to presentwitnessesin his favor.
TheNorth Carolinaproposalguaranteed
the accusedthe rigl11 "to call for evi
dence..,in his favor." Most staterecom
mendations"referredgenerallyto the de
fendant’srightto presentevidencjpnan
equalbasiswith theprosecution."

JamesMadisondraftedthe Bill ofRights,
includingthesixth am9s4mentguarantee
of compulsoryprocess. In drafting the
sixth amendment,Madison relied pri
mjry onthe Virginia recommendations

The original Virginia recommenda
tion included the lguage,the right "to
call for evidence. However, Madison
substitutedthe presentwording,
the"right...to have compulsory props
for obtainingwitnessesin his favor."

During the deliberationsover the pro
posedBill ofRights, there was little de
baterelat9 to the compulsoryprocess
provision. Although other provisions
of the proposedBill provokedheatedde
bate,"theframersadopted... Madison’s
draft of the sixth amendment..,almost
withouk debate and largely as pro
posed."8During the discussions,no one
evensuggestedthat Madison’s compul
soryrocesslanguagewas too resthc
tive. The leadjpgcommentatfs.Pro
fessors Westen and Clinton, agree
that the mostreasonableinferenceis that
the staterepresentativesassumedthat this
compulsory processlanguage"wasfin
plicitly asbrgdas theircomparablestate
provisions." They apparently pre
sumedthat the excessguaranteeof a sub
poenaright implicitly included the other
featuresof tl right to presentan effec
tive defense.

ProfessorClinton addsthat at the thneof
the adoption of the Bill of Rights, there

waslittle felt needto guaraueearight to
overrideevidentiaryrules. At tlt time
therewerefew evidentiaryrules; thals
werecoluctedin a relatively free form
fashion. The great formalization of
evidentiaryrulesoccurredaprthe adop
tion of the Bill of Rights. The sixth
amendmentsweptawaytheexisting, sig
nificantobstaclesto the effectivepresen
tationof a defense,such as thedenialsof
anaccused’srights to compulsorygoc
essand counselin Englishpractice. By
doing so, the FoundingFathersthought
that they had adequatelyprotectedtl9
accused’sright to presenta defense.
They did notaddressthe subject of a right
to override specific evidentiaryrulesfor
the simple reasonthat evidentiaryrules
werenotyetperceivedasamajorimpedi
ment to ije presentationof an effective
defense.

Although the compulsory process
lafises attractedlittle attention during

the debatesover the Bill of Rights, the
clausesoonbecamea centerpieceofcele
bratedlitigation. ColonelAaronBurr was
chargedwith treasonand misdemeanor.
GeneralJamesWilkinson sentPresident
Jeffersona letter indicatingthatBurr was
planning to invade Mexico andestablish
a sarate governmentunder his con
trol. The thaI judgew noneother than
ChiefJusticeMarshall.

During the litigation, the Chief Justice
authored two opinions discqssing the
compulsory process clause. In both
opinions,he g,vetheclause"a sweeping
constructioit"4He issued thefirst opin
ion when Burr sought a subpoenaduces
tecu."nto requirethe Presidentto produce
the original letter from GeneralWilkin
son. Chief JusticeMarshall held that
Burr could obtain a subpoenafor the
Presidentevenbefor an indictmentwas
returnedin the case. The Chief Justice
relied on the compulsoryprocessclause
as authority and assertedthat the clause
"mustbeso construedas besomething
more than a deadletter." 6 Quite to the
contrary,the clausmustbe deemedsa
credbythecourts." Thecatalystforthe
secondopinion was thePresident’sfail
ure to surrencprthe letter in responseto
thesubpoena.8 Burr then moved to con
tinue the thal until the esidentcom
plied with the subpoena. Chief Justice
Marshallemphasizedthat it would be "a
very seriousthing" to withholç’mate
rial" evidencefrom theaccused.

After Bun, however, the ChiefJustice’s
worst fear was realized:The compulsoi’
processclausebecamea "deadletter."
The clausewas donant82for roughly a
centuryand a half. "Until 1967 the Su
premeCourtaddressedit only five times,
twice in dictum and threatimes while
declining to construeiL" During this
period, most courts conceivedof the

clauseas merelya guanteeof the right
to subpoenawitnesses. DeanWigmore
took the position that the clause left the
courts and legislatures free to fashion
evidentiaryrules; the only guaranteeun
der the clause was th right to compel
witnesses’attendance. 6

In 1967,the SupremeCourtfmally broke
its long silenceon thecompulsoryproc
ess clause. In that same year, the Su
premeCourtrenderedits decision in tl
landmarkcaseof Washingtonv. Texas.
In that case, the Court dealt with the
constitutionality of two Texas statutes
providing that anaccusedcould not call
as a defensewitnessany personcharged
or previously convictedas a principal
accomlice, or accessoryin the same
crime. Thestatutesrenderedsuchper
sons incompetentas defensewitnesses;
the statutesaltogetherprecludedtheac
cused from calling them as witness at
trial.

The accused, Jackie Washington, was
chargedwith murder. Washingtonat
tempted to call Charles Fuller as a wit
ness.Fuller had alreadybeenconvicted
of murder in the sameshooting incident.
Citing the two Texas statutes,the prose
cutor objectedto Fuller’s testimony; the
trial judge sustainedtheobjection.With
out the benefit of Fuller’s exculpatory
testimony,Washington was convicted.
The Supreme Courtreversedthe convic
tion. In doing so, the Court issued two
significantrulings.

First,writing for the majority, ChiefJus
tice Warrenheld that the compulsory
processguaranteeis so fundamentalthat
it is incorporatedin the dueprocesspro
vision of the fourteenthamendment.The
guaranteeis therefore enforceabledi
rectly against the states.

Secondandeven more importantly, the
Courtheld that the Texasstatuesviolated
the guarantee. Texas had argued that it
hadnot deniedWashingtoncompulsory
process; it allowed him to subpoena
Fuller-it merely precludedhim from
calling Fullerasa witness.Writingfor the
Court,Chief JusticeWarrenassertedthat
"[tjhe Framersof the Constitutiondid not
intend to commit the futile actof giving
to a defendantthe right to secure the
attendanceof witness hose testimony
he has no right to use." The Chief Jus
tice declared:

ThisCourt had occasion‘mhz reOliver,
333 U.S. 2571948,to describe...the
most basic ingredients of due process
of law: "A person’srightto reasonable
notice of a chargeagainsthim, and an
opportunity to be heardin his defense
a right to his day incourt-arebasicin
our systemofjurisprudence; and these
rights include,as a minimum,a rightto
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examine the witnesses againsthim
[and]tooffer testimony."

The right to offer the testimonyof wit
nesses,and to compel their atten
dance,if necessary,is in plain termsthe
right to presenta defense,the right to
presentthe defendant’sversionof the
factsaswell as the prosecution’sto the
jury so it may decidewhere the truth
lies. Justasan accusedhastherightto
confrontwitnessesfor the purpose of
challengingtheir testimony,hehas the
right to present his own witnessesto
establisha defense.Thisright is a fun
damRtalelementof due processof
law.

Based on this reasoning, the Court
grantedthe accuseda general"right to
puton the standa witnesswho [isi physi
cally and mentally capableof testifying
to events that he [has] personallyob
served,and whosetestimonywouldhave
beenrcjevant and material to the de
fense."

Like mostlandmarkSupremeCourt de
cisions,Washingtonleft many questions
unanswered. One pivotal questionwas
whetherthe Washingtondoctrineapplied
only to broadincompetencyrules which
completelybarredpersofrom appear
ing asdefensewitnesses. Supposethat
the jurisdiction’s evidentiary rules per
mitted the personto take the stand, but
resthctedthe contentof their testimony.
Assume,for example,that the jurisdic
tion’s hearsayrule preventeda defense
witnessfrom testifying to critical excul
patory facts. Could the defenseinvoke
Washingtonto override the rule?Many
courts thought4iat the answerwas no.
Peoplev. Scott9 is illustrative. In Scott,
the thal judge excludeddefensehearsay
testimony.In additionto arguingthat the
testimonyfell within a hearsayexception
recognizedunder Illinois law, the ac
cused contended that Washingtonre
quired the admissionof the testimony.
The court rejectedthe contention.The
courtstatedflatly that "[tihere is no sug
gestion in Washingtonthatthe admission
ofotherwiseinadmissajehearsayis con
stitutionallyrequired."

TheSupremeCourt ultimatelyprovedthe
Scott court wrong. In 1973, the fourt
decidedChambersv. Mirsissippi.9 One
of the allegedconstitutionalerrorsin that
case was the trial judge’s exclusion
critical exculpatoryhearsayevidence.
The C%qrt powerfully reaffirmedWashL
ington. Citing Washington, Justice
Powellfound that the trial judge’s ruling
violated the accused’s"right to aesent
witnessesin his own defense." The
Court thus refusedto apply the right to
competencyrules altogether barring a
witness’s testimony. The Court ex
tended the right to evidentiary rules

which have the more limited effect of
preventingawitnessfroragivingparticu
lar testimony in question was not only
critical to Chamber’s defense,but also
"bore persu&ive assurancesof trust
worthiness.’ Coupled with another er
roneousruling, the exclusionof the hear
say evidence"denied[Chambs]athal
in accordwith...dueprocess,"1

TheImportanceof theElevation
of theRight to Constitutional

Status

Important direct and indirect conse
quencesflow from the constitutionaliza
tion of the accused’sright to presentde
fenseevidence.

The direct consequenceis that defense
counselnow have a constitutionalargu
ment for overridingexclusionaryrulesin
the form of statutes,commonlaw deci
sion,orcourtrules.In our legalhierarchy,
a constitutional rule takes precedence
overstatutes,the commonlaw, andcourt
rules. A constitutional provision is of
higherditty than a statuteof common
law rule. 1 In the event of a conflict
betweena constitutionalprovision and
either a statute or common law rule, tl5
constitutional provision prevails.’
Hence,when an exclusionary rule in any
ofthose threeformsblocks theadmission
of importantdefenseevidence, the de
fense can argue that the constitutional
right to present gefenseevidence
preemptsthe rule. 0

Althoughthe SupremeCourt’s decisions
in Washingtonand Chambershad the
potential tqevolutionizecriminal evi
dence law, in the years immediately
following their rendition they had little
impact. In 1983, one commentatorsur
veyed the state and lower federal court
casesjpplying Washingtonand Cham
bers.’ That commentatorconcluded
that the stateand lower federal courtshad
given Washington ançlChambers"an
ambivalent reception." The commen
tator characterizedthe e of the case
law as "clearly mixed." Many courts
had rejected defenseargumepbasedon
Washingtonand Chambers. As a gen
eral proposition, the courts seemedto
slight the inrtanceof Washingtonand
Chambers."

However, it is now evidentthat thereis a
trend towardapplying the defenseright
to present evidencemore expansively.
For its part, theSupremeCoi?rhascon
sistentlyprotectedthis right 1 and has
invoked this right to overrideexclusion
aryrs-ranging from the hearsayd%
Dine to ruleç limiting impeachment
to privileges." During theWarrenCourt
era, defenseattorneys were accustomed
to using the proviions of the Bill of
Rightsas a shield.’1 They resortedto the

exclusionaryrulesapplicableto evidence
seizedin violation of the fourth amend
ment,involuntaryand unwarmedconfes
sions obtainedin violation of the fifth
amendment,and identification evidence
secureçlin violation of the sixth amend
ment The effect of these rules are
essentiallynegative;their operativeim
pact is to excluderelevant prosecution
evidence. However, the Burger and
RehnquistCourts have placedfar more
stress on constitutional g6anteesre
lated to the searchfor truth. Although
the Burger and RehnquistCourts have
retreatedfrom many of the Warren
Court’s liberal positionson the scopeof
the fourth, fifth, and sixth amendment
exclusionaryrules, they havenot aban
doned the constitutionalright to present
defenseevidencethat ChiefJusticeWar
ren himself announcedin Wash4r4gton.
Decisions,14yboth the Burger’ and
Rehnquist Courts have upheld the
right and relied onthe right as the premise
for overridingexclusionaryrulesof evi
dence,The SupremeCourt caselaw on
the scope the right"greatlyfavor[s] the
accused"t and "broadly protects" the
accused’s1%mstitutionalright to present
evidence. On twoi, the Court
hasmandatedthe admission of defense
evidencein the faceof exclusionaryniles
which at the time representedmaority
views among American courts.1 By
recognizingthis newconstitutionalright,
the Courthasgiven defenseattorneysa

‘ sword tçy can use as an dffensive
weapon.

Many stateand lower federal courtsare
likewise enforcing this constitutional
right vigorously.The trend is particularly
pronouncedin cases in which defense
counselhaveemployedtheright to over
ride privilegesblocking theadmissionof
relevant defenseevideqe.Those cases
display"astrong trend"1 towarduphold
ing the right at the expenseof invalidat
ing the privilege.A "substantialnumber"
of courts have accepteddefense argu
ments that the accused’sconstitutional
right utweighedthe conflicting privi
lege.’ Indeed,onecommentatorasserts
that the defensehasprevailed ftj’jnost
cases"presentingthat conflict. By
way of example, to datethere have been
fourcasesadjudicatingconflictsbetween
the defenseright and privilegesfor state
me9%jby victims to rapecrisis counsel
ors. Three of the four caseshave re
solvM ie conflict in favor of the de
fense. 2

The lower courts have even gone to the
length of extending this constitutional
right to information which is ordinarily
not consideredformal evnce,namely,
the accused’sdemeanor. Suppose,for
example, that the accusedhasraisedan
insanitydefense.May the state insist that
the accusedbe sedatedat thaI? Theac
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cused’sunsedateddemeanorin the court
room mit be highly probativeof his
insanity. Somecourts have refusedto
grant the accusedan absoluteright to
appearin court in a drug-freestate; these
courtsreasonthatthe accused’srightsare
sufficiently protectedif the jury is in
forme9hatthe accusedhas beenmedi
cated. However,other courtsatleast
in dicta have recognizedthe accused’s
right tp present his unsedated de
meanor or have squarelyheld that the
accusedhas a constitutionalright to pre
sent "evidence" his unsedatedde
meanortothejwy.2lnthewordsofthe
Court of Appeals of Washing
wn,"[wjhen menial competenceis at is-
sue,therightto offer testimonyWvolves
more thanmereverbalization."1 Citing
Washingtonv. Texasand Chambersv.
Mississippi,the SupremeJudicial Court
of Massachusettshassimilariy held that
the accused’sconstitutionalright to pre
sent evidence"includesthe Øefendant’s
right to offer4sdemeanorin an unmedi
catedstate."

Although the directeffectsof the consti
tutionalizationof the right to presentde
fense evidencehave attracted more
scholarly commentary,there is also an
importantindirecteffect. It is a well rec
ognizedmaxim of statutory interpreta
tion that when two statutory consiruc
tions are possibleandone raisesserious
questionsaboutthe statute’sconstitution
ality, }e other interpretationis pre
ferred. Most American jurisdictions
now have evidencecodes.In 1975, the
FederalRulesof Evidencebecameeffec
tive.1 Thirty-four stateshave adopted
evidewe codespatterned after the
rules.’ Supposethat the defenseoffers
an itemof evidenceunderanambiguous
statutory provision. Under one interpre
tation, the evidence is admissible; but
under the competing construction, the
judge should bar the evidence. Given
Washingtonand Chambers,the defense
cannow argue that the former interpreta
tion is preferable,becauseit moots the
questionof whethertheapplicationof the
statuteto bar the evidencewould violate
the accused’sconstitutionalright. That
argumentsucceededin federal case,
UnitedStatesv. Pohiot.’ In that case,
the defenseattemptedto introduce psy
chiathctestimony. The prosecutionar
guedthatthe testimonywasinadmissable
under the Insanity DefenseReform Act
of 1984. The defensecounteredthat a
narrowinterpretationof the Act, barring
the testimony, would run afoul of the
defense’sconstitutionalht to present
exculpatory evidence.1 The court
agreedwith the defense that a narrow
interpretationwould rths&’sufficienp
substantial" constitutionalquestions.
On that ground, the court construedthe
Act as allowing theadmissionof the de
fensetestimony.

A state court used the same construc
tional qchnique in Commonwealth v.
Joyce.’ In that case,the accusedwas
chargedwith rape.The accusedsoughtto
introduceevidence of the alleged vic
tim’s prior sexualactivity. The prosecu
tor objectedon the groundthat the state
rape shield statutebanedthe evidence.
The courtrefused to adopt the prosecu
tor’s proposedinterpretationof the stat
ute. The defensehadarguedthatas con
struedby the prosecutor, the statute
abridged the accused’s nstitutional
right to presentevidence. 2 The court
found the defenseargumentpersuasive.
The court emphasizedthat in that juris
diction, it was well settled that"a statute
must be construed,if fairly possiblesoas
to avoid notonly the conclusion that it is
unconstitutional}ut also grave doubts
upon that score."‘

Conclusion

The United States has long prided itself
on is adversarialcriminal justice sys
tem. Of course, if there is to be an
adversaryclash betweenthe sidesat an
evidentiaiyhearing,at thebareminimum
eachside must be assured the right to
present to presentevidenceat the hear
ing .Thus, the right to presentevidenceis
arguably the most fundamentalproce
duralguaranteein anadversarysystemof
justice. In that light, it is evenmorere
markablethat the SupremeCourtwalted
until 1967 to constitutionalizethe
cused’s right to present evidence. It is
even more remarkablethat when the
Court finally chose to confer constitu
tional statuson that right, the Court de
cidedto derivetherightfromthecompul
sory processclause--aclausewhich had
beenneglectedfor solong Uiqt t hadbeen
dismissedasa "deadletter."

The compulsory processguaranteecan
no longer be slighted.Theguaranteehas
becomethe mostimportantconstitutional
bulwark for the adversary system. Al
though the Warren Court fashionedthe
right andthe subsequentCourtshave dis
mantled many of the other procedural
safeguardscreatedby theWarrenCourt,
the Burger and RehnquistCourts have
enforcedthis rightwith surprisingvigor.
To paraphrasethe Psalm, the constitu
tionalguaranteewhich wasgpcerejected
hasbecomea cornerstone.1
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ReadThe
Whole Story
I Congress shall, make no law respecting an establish

ment of religion. or prohibiting the free exercise thereol. or abridging ihe
freedom of speech, or of the press. or the right or he people peaceabis
to assemble, and to petition the Government for a redress or grievances

I I A well regulated Militia, being necessary to the securits or
* free state. the right of the people to keep and hear Arms, shall not he

in fringed.

I II No SoldIer shall, in time of peace hequartered ii’
* house, without the consent oft he Owner, nor in time or sr,i r l i.i t

rita n ncr to be p ru-sc ri bed by law

The nght of the people to be secure ritheirperns
* houses, papers. and ellcxis. against unreasonable searches md sei,ures

shall not be violated, and no Warrants shall issue, hut upon probable
cause. supponed by Oath or alrirmation. and particularly desc rilisrig the
place.to be searched, and the persons or things to he seiiecl

f No person shall be held to answer loraap:til. iii

V. otherwise inlamous crime, unless on a presentrhc’nt or inclk t nient ol a
Grand lup’. excepr in cases arising in the land or naval forces or in the
Militia, when in actuar service in time of War or public danger nor shill
any person be subject for the same offense In he twice put in teopails ol
life or limb, nor shall be compe lied in any cii mi ntl case to he "itness
against himselr. nor he deprived ol life, liberty. or properts 0 ithotit itue
process of law, nor shall pris’ate property he taken br public use scithritit
just compensation

VJ In all criminal prosecutions, the accused shatl enjoy the
* right to a speedy and public trial, by an impanial jury of the Stale and

district wherein the crime shari have been committed: which district shari
have been previously ascertained by law, and to be informed or the
nature and cause or the accusation, to be conlronted with the sitnesses
against him: to have compulso’ process for obtaining ‘sit nesses in his
favor, and to have the assistance or counsel for his delense

q In Suits at com mon law, ss’here the value
* shalr exceed twenty dottars. the right of trial he iury shall he preserved

and no fact tried by a jury shall be 01 he nvise re-examined in ins Co art
the United Srates, than according to the rules ol the coninlon ass

11111 Excessive bail shall not be required, nor
VIII. lines imposed. nor cruel and unusual punishments inflicted

ft The enumeration in the Constitution olceu,io
IA. rights shall not he construed to deny or disparage others retained is t lie

people.

y The powers not delegated to the United States by the
A. Consl it ut ion, nor prohibited by it to ‘he States. are reserved to t lie St it es

respectively. Or to the people

You’ll find
10 ways to say
You’ve Got

That Right!
Read The Bill of Rights to know your tights

tb,op,,iii,o.’iprc,,,id hiwi.,d,,ii,,i.,,it,&’ii,ih,’o,,.irOiCit’,fl’l.,rirXiflwiri!.,ii,

By SigneDietrichson
Universityof Florida
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HAPTER 7

ConstitutionofThe ‘United States
i4mendment‘J2

fAljir shaftanypersonbe subjectfor the sameoffenseto
be twiceput injeopardijof 41eantltTim.fi.

Constitutionoftlcentuckcy
Section13

Voubtejeoparily;9tLopersonshaftfor the saintoffense,
be twice put injeopardy of4fe or limb.
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DOUBLE JEOPARDY

The United StatesConstitutionand the
Kentucky Constitution both contain
guaranteesprotectingcitizensfrombeing
twice placedby the government,for the
same offense, in jeopardy of life and
limb.1 Both of these Double Jeopardy
provisions protect citizens from being
reprosecutedfor an offense after prior
conviction or acquittalfor the sameof
fense;andbothprohibitmuijiple punish
mentsfor the sameoffense. Both provi
sions,moreover,arerootedin protections
which existedat common law, and both
provisionshavedevelopedratherslowly
from their commonlaw beginnings.

However, in thepastfew months,some
thing of a revolutionhasbeenbrewingin
Double Jeopardyjurisprudence,with
bothFederalandKentuckyCourtsmak
ing new developmentsin this one small
areaof thelaw.Thepurposeof this article
is to examinethesenewdevelopmentsof
Double Jeopardylaw by theFederaland
Kentuckycourts,andto illustratethe con
trasts betweenFederaland Kentucky
DoubleJeopardylaw.Toplacethesenew
developmentsin context,certainaspects
of already-establishedDouble Jeopardy
law first will be setforth.

L FEDERAL DOUBLE
JEOPARDYLAW

A THE HISTORICAL
BACKGROUND

TheEnglish commonlaw, as it existedat
the time of the adoptionof the Constitu
tion, prohibited the reprosecutionof a
defendantfor the same offenseafter a
prior conviction or acquittal; and if the
Crown attemptedsucha reprosecution,
the defendantcould terminate the pro
ceedingsby a pleaof auterfoitsacquit or
auterfoitsconvict.3Thesepleasprotected
against reprosecutionfor prior offenses
alreadyadjudicated,and did not bar
prosecutionfor all separatechargesaris
ing from the samefactualcourseof con
duct.4 Although developmenthas been
made from this common law back-

ground,theprotectiononceprovidedby
the common law pleasof a.uterfoitsac
quit and auterfoitsconvict remainsthe
foundation of the protectionwhich the
Court is now willing to discoverin the
FederalDoubleJeopardyClause.

B FEDERAL PROTECTIONS
AGAINST MULTIPLE

PUNJSHMENTSIN THE SAME
PROCEEDING

The pleasof auterfoitsacquit andauter
foits convict only protectedagainstrep
rosecutionfor alreadyadjudicatedof
fenses.One way in which Federallaw
goesfartherthan the commonlaw pleas
did is the recognitionby federal law of
thedefendant’sright not to receivemul
tiple punishmentsfor?esameoffensein
the sameproceeding. Theprotectionof
this policy is thepurposeof the famous
BlockburgeArule, designedby the Court
to detenninewhether2 chargesactually
repr9sentthe same offenseunder the
law.

The Blockburger rule is simply stated,
and is notunduly difficult to apply. The
rule requires that eachstatuteunder
which thedefendantis chargedmustre
quir1 proof of a fact that theother does
not, If this test is satisfied,then, as a
generalrule, noobjectionunderthe Dou
ble JeopardyClausewill lie, evenwhen
thereis substantialoverlapin tif proof
offeredtoestablishbothcrimes.

Forexample,in Kentucky, the elements
of criminal trespassin the first degreeare
establishedby proof that the defendant
knowingly enteredor remainedunlaw
fully in a building.’° Burglary in the third
degreerequiresproof that the defendant
knowingly enteredor remainedunlaw
fully in t building with intent to commit
acrime. ‘Proofof burglarythereforere
quirestheprosecutionto showa factnot
required in a prosecutionfor criminal
trespass,namely the intent to commit a
crime.Butproofof criminal trespassdoes
not requirethe prosecutionto showproof
of afactnotrequiredin a prosecutionfor
burglary. Thereforeburglaryandcrimi
nal trespassarethe "same"offenseunder

Blockburger,and the two chargesmay
notbebroughtagainstonedefendant.

Theelementsoftheft by unlawful taking,
however,requireproof thatthe defendant
unlawfully tookor exercisedcontrolover
the property of another with ient to
deprive the true owner thereof. Theft
requires the proof of several facts not
required in a prosecutionfor burglary.
Therefore,under Bloclcburger, a defen
darnmay beprosecutedfor boththeft and
burglary.

Despite the Blockburger rule’s clarity
and ease of application, the rule may
fairly becriticized as woodenandinflex
ible. However, this criticism canbe lev
eled againstany rule clear enough to
producepredictableresults.A moreseri
ouscriticism of the Biockburgerrule is
thatit is undulydeferentialof the legisla
ture.

It has even beenheld that the Double
JeopardyClausedoesno more than pre
vent thesentencingcourtfrom imposing
greaterpwlishment than the legislature
intended. This view ‘of the Double
JeopardyClause reducesthe constitu
tional guaranteeto a mererule of statu
tory construction. It placesa right per
petually inherent in the peopleat the
mercy of a political branch of govern
ment,andit allows the stateto makeeven
the most banaltransactionsheinousby
the applicationof cleverdraftsmanshipto
the penalcode.

In sum, the federal protection against
multiple punishmentsin the samepro
ceeding has traditionally beenonly as
strong as Congressand the GeneralAs
semblyhavewantedit to be. Countless
thousandsin ourjails andprisonswill be
happyto assurethe curious inquirer that
neitherlegislaturehasdecidedthe protec
tion againstmultiple punishmentsto be
verystrongat all.

Rob Sexton
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C FEDERAL PROTECTIONS
AGAINST REPROSECUTION

FORA PRIOROFFENSE

Theguaranteeagainstreprosecutionafter
a prior determinationof guilt or inno
cenceis the aspectof FederalDouble
Jeopardylaw with thestrongesthistorical
roots,and it is the aspectwhich hasre
ceived the most stressby the Court.
Thereis muchsenseto this focusbeyond
a mereattachmentto history, becauseof
thedangersinherentin allowing multiple
prosecutions.

There are at least two major policies
which the prohibition againstmultiple
prosecutionsis designedto foster. The
first is the policy againstallowing the
Government,with all its resourcesand
power,to subjecta citizento theexpense,
anxiety,insecurityandordealof a crimn&
nal proceedingmore times than one.
Theotherpolicy is groundedin a concern
for truth, and reflects the realizationthat
if the Governmentwere allowedto it-
hearseits presentationof proof over the
course of successiveprosecutions, the
chancesof reachingan qyjust result
would begreatlyincreased.

1 THE HARRISEXCEPTION

Becauseof the grave dangersof injustice
in the areaof multiple prosecutions,the
CourthasrelaxedtheBlockbifrgerrulein
determiningthe scopeof protection the
DoubleJeopardyClauseprovidesin this
area.For example,in a situationwhere
conviction of a greatercrime requires
proof of a lesser,underlying crime, the
FederalDouble JeopardyClause bars
reprosecutionfor the lesstr crime after
conviction of the greater.’ In Harris v.
Oklahoma,a companionof thedefendant
shotandkilled a liquor storeclerkvhile
the 2 menwererobbing the store.1 The
defendantwastried andconvictedof fel
ony-murder,whichrequiredproofof the
underlyingrobbery.However, at his first
thaI, the defendantwasnt chargedwith
robbery.

Nevertheless,a secondinformation was
laterbroughtagainstthe defendantfor the
samerobberyusedto establishthe defen
dant’s guilt for the priorchargeof felony-
murder.Thedefendantwas convictedin
this secondproceeding,and the Okla
homa Court of criminal Appeals af
finned. TheCourt, ina briefpercuriam
opinion, reversed,holdingthat the defen
dant’s secondconviction was barred by
the DoubleJeopardyClause.

2 COLLATERAL ESTOPPEL

The Blockburgerrule has also beenre
laxedin situationscoveredby the rule of
collateral estoppel.Collateral estoppel
preventsthe relitigation of issuesre

solvedin the defendant’sfavor in anear
lier criminal proceeding For example,
in Ashev. Swenson,6 pokerplayerswere
robbedby 3 or 4 maskedmen The
defendantwas found not guilty of the
robberyof 1 of the players.Six weeks
later, thedefendantwasconvictedof the
robberyof anotherplayer.The Supreme’
Court of Missouri affirmed. The Court
reversed,reasoningthat the first trial re
solvedthe issueof whetherthedefendant
hadbeenpresentat therobbery,andthat,
having beenonce resolved, this issue
couldnotberelitigated. It is importantto
note,however,that the rule of As/ic will
only apply when it is clear why the jury
in the first proceedingacquittedthe de
fendant.Becausecriminal trials end in a
generalverdict, such situationswill be
rare-

3 TUE RULE OF GRADY

The Court has recently discoveredan
other areain which theBlockburgerrule
must be relaxed; holding that a sub
sequentprosecutionisbarred,if, toestab
lish an elementof the offense charged,
the Governmentwill prove conductfor
which the 0efendanthad already been
prosecuted. For example,in Grady v.
Corbin, an intoxicated motorist caused
an ac9ident in which 1 personwas
killed. Fourteendays later, the defen
dantpleadedguilty to PUT, and the pre
siding judge acceptedthe plea. Unbe
knownstto the judge,the local prosecu
tor’s office was planning to chargethe
defendantwith homicide,becauseof the
deathcausedby the accident.

Despitethe defendant’sprior pleato the
offense of DI’!, the prosecutorwent
aheadandobtainedanegligenthomicide
indictmentagainst the defendant. The
prosecutorlaterfiled a Bill of Particulars
stating that he would wove the defen
dant’snegligenceby demonstratingthat
the defendantwas driving while intoxi
cated.

The defendantmovedto dismiss,claim
ing that the homicide indictment was
barredby the federal Double Jeopardy
Clause.The motion was overruled,and
the defendantsoughtthe Writ ofProhibi
tion from the SupremeCourt of New
York, AppellateDivision. The Writ was
denied.Thedefendantthenappealedthe
denialof theWrit of theNew York Court
of Appeals,which reversed.22The state
then soughtcertiorari, which was
granted,andthe Courtaffirmedthe Court
of Appeals.

TheCourt’s opinion in Grady is clearlya
compromise.The opinion discussesat
length what the rule of Gradydoesnot
mean, to the extent that the Bench and
Bar are left with little guidanceasto what
Grady does mean. This excessivesub-

tletyof Gradyis its major flaw. Therights
of the people niust be forcefully stated,
and not, as here, couchedin terms as
obscureas a ZenKoan. But let us adopt
the methodof the Court, and first focus
on whatGrady doesnot mean.

Firstof all, Gradydoesnotmeanthat the
Blockburgertesihasbeenabandonedin
the successiveprosecutionsfield. To the
contrary,a secondprosecutionof a de
fendantremains barred if the seco9
chargefails the Blockburger test.
Grady,however,requiresa secondana
lytical stepbeyondBlockburger.Thedif
ficulty lies in reducingthatsecondstepto
words.

For Grady also doesnot adopt a "same
evidence"test, whichwould barthe state
from using evidencein asecondprosecu
tion which hadalreadybeenusedagain
the defendantin a formerprosecution.
The Court pointsout that the touchstone
of Gradyis the conductto be proven at
the secondprosecution,not thevidence
to beusedto provethe conduct. So may
we then assumethat Grady adopts a
"sametransaction"test,which mandates
joinder of all chargesbasedoq a single
transaction?No, we may not. 6 Rather,
the holding of Gradyappearsto be this:
when the Statehasoncepunishedade
fendantfor negligently driving a car,the
State cannever thereafteruse the same
negligentconductas a basisforthe pun
ishmentof thesamedefendant.

The Court’s rejectionof the "sameevi
dence"testnotwithstanding,theCourt’s
holding in Gradyhasan obviousimpact
in the field of evidence;for theonly way
in which thestatecan"use"a defendant’s
alreadyadjudicatedconductagainsthim
at a secondproceedingis by introducing
evidenceof that conductagainsthim.
Therefore,it is difficult to imagine any
evidencewhich would be relevantin a
first proceedingwhich would be admis
sible against the defendantat a second
proceeding.But the rule of Grady ap
pears to go farther than the "sameevi
dence"test. For if the governmentuses
only someof its evidenceof the defen
dant’s conduct againsthim at the first
trial, the governmentstill may notuseits
fresh evidenceof the same conduct
againstthedefendantat a secondtrial.

TheCourt’s rejectionof the "sametps
action" test,althoughnotsurprising, is
similarly confusing. Gradyclearly does
not mandatethat all chargesagainstthe
defendantbasedon one transactionbe
joined in one proceeding.Severanceis
allowed if proof of the chargesin the
secondproceedingwill notinvolve proof
of the sameconducttreated in the first
proceeding.But what, afterall, is "con
duct?"Negligentlydriving a car? Negli
gently driving a carwhile possessingco
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caine?Negligently driving a carwith a
suspendedoperator’slicense?

The answerto the above-mentionedhy
potheticalsappearto be thaI, in a second
proceedingfor possessionof cocaine,the
statemay notuseevidenceof the defen
dam’s negligently driving a car. Either
such evidencewould be irrelevant, or it
would be barred by the ruleof Grady. [A
subsequentprocution for driving on a
suspendedlicensewould appear,on the
other hand,to be completelybarredby
the rule of Grady..]

Thus, 3 points need to be remembered.
The rule of Grady will make severance
unattractive to prosecutors,becauseit
can restrictthe type of evidenceutilized
against the defendantin subsequentpro
tzedings.Thus, the rule of Grady also
severely restricts the type of charges
which canbebroughtin subsequentpro
ceedings. Finally, the rule of Grady
makes"conduct" a term of art with a
rather imprecise definition. Therefore,
nearlyevery time the prosecutionelects
severance,the defendantis presented
with a potential issuefor appeal.

B SUMMARY

When all chargesagainstthe defendant
are joined in oneproceeding,the Federal
Double JeopardyClauserequiresonly
that the defendantnot receivemultiple
punishmentsfor the sameoffense.This
right of the defendantis deemedfully
satisfiedif thechargesagainstthe defen
dantmeettheBlockburger test.

When the chargesagainstthe defendant
are severedinto different proceedings,
the Blockburger‘test must still be satis
fied, or subsequentprosecutionswill be
barred.But evenwhen the Blockburger
test is satisfied,the Gradytestmuststill
bemet. Grady technicallyallows sever-
alice,but it makesseverance,in the typi
cal case,unattractiveto thegovernment,
becauseit Exults the conductwhichmay
be provenat secondproceedings,and it
makesthescopeof the term"conduct"an
issuefor thedefendantto appeal.

Even when the .Blockburgerand Grady
tests are both met, the advocateshould
inquire if asupplementalprincipleoffed
eraldoublejeopardylaw, suchas collat
eral estoppel,will apply to the caseat
hand.Havingfully appliedfederallaw to
the case,theadvocateshouldnext turn to’
Kentucky doublejeopardylaw to seeif
its quite different mandatesare being
met.

II. KENTUCKY DOUBLE
JEOPARDY LAW

A KENTUCKY PROTECTION
AGAINST MULTIPLE

PUNISHMENTFOR THE
SAME OFFENSE

Federal double jeopardy law appliesto
thestçsthroughthe Fourteenth Amend
ment. Therefore, states may not pro-
vile their citizens less double jeopardy
protection than is provided by federal
law. At any rate, much federal double
jeopardy law h%beenadoptedin Ken
tucky by statute. However, the double
jeopardy protection provided by state
constitutionsmay freely exceedthe scope
of theprotectionprovided b federal law.
Thanks to a recent opinion of the Ken
tucky Supreme Court, which was an
nouncedbyJusticeCombs,Kentucky has
joined that number of states which has
indeed exceededthe scop of federal
doublejeopardy protection. °

As pointed out above,in a situation where
all chargesagainsta defendantarejoined
in oneproceeding, theconcernoffederal
law is simply that the defendantnot re
ceivemultiple punishmentsfor the same
offense.The scrutiny of the federal courts
will be fully satisfied in such a situation
as long asall the chargespassthe Block-
burger test.However, theadvocatemust
remember that, in the joinder situation,
the Blockburger test is no longer suffi
cient to satisfy the scrutiny of the Ken
tucky courts.

For example, in Ingram v. Common
wealth, the defendantwas charged with
selling marijuanato a minor and with
trafficing within 1,000 feet of a
school. The chargeswere joined in 1
proceedingand resulted in the defen
dant’s conviction on both charges. The
Supreme Court reversed the conviction,
reasoningthat, although the Blockburger
test was satisfied by the charges, the
Blockburgertest itself wasinsufficient to
protect the rights guaranteed by Section
13 of the Kentucky Constitution.

Whenadefendantischargedwith several
offenses in 1 proceeding, pie Block-
burger testmust still be met.3 However,
the Court now supplements the Block-
burger testwith a "single impulse" test.
This’ test provides that, when a single
impulse and single act of the defendant
produce but a singlesetof consequences,
the defendant has committedonly 1 of
fense,evenif his conducttechjica1ly vio
lates severalcriminal statutes.

B APPLICATIONS OF
INGRAM

1 WALDEN V. COMMONWEALTH

Walden v. Commonwealth is an appeal
from ajudgementof the MadisonCircuit
court convicting the appellant both of
wantonmurderand of DI’!. Oneof the
points of error raisedon appealwas that
this dual conviction violated the rights
grantedthe accusedby Section 13 of the
KentuckyConstitution.

The Supreme Court, citing Ingram,
agreed,andreversedthe appellant’scon
viction for DI’! in aper curiamopinion.
The Court reasonedthat, had the Com
monwealth attempted to prosecuteWal
den for murder and DI’! in successive
prosecutions, the second prosecution
would have been barredunder Grady v.
Corbin. But to allow theCommonwealth
to obtainby oneproceedingthat which it
couldnotobtainby two would be to make
the rights of the people5ependantupon
prosecutorialdiscretion. Such a result
would be absurd.

Accordingly,the Courtheld that Section
13 of the Kentucky Constitutionnot only
incorporatedthe rule ofGradyv. Corbin,
butqie accusedarejoined in oneproceed
ing. 6 Because,in the case at bar, the
prosecutionprovedthedefendant’sdriv
ing underthe influence in order to estab
lish the elementsof wanton murder, the
prosecution was therefore precluded
from ‘using proof of the sam conduct to
obtaina convictionfor DUL

2 MARSHALL V. COMMON
WEALTH

Marshall v. Commonwealth concerns
the conviction of the appellantfor all of
the following crimes: complicity to com
mit arsonin the seconddegree,complic
ity to commitburglaryin the thirddegree,
complicity to commit theft by unlawful
taking, and complicity to commit3çrimi-
nal mischief in the first degree. On
appeal,the appellantraisedthe point that
his convictionfor complicity to arson and
complicity to criminal mischief violated
his rightsnot to beplacedin double jeop
ardy.

The Court agreed, andreversed,reason
ing that the conduct conviciting the ac
cusedof arson was exactly the same as
that used to obtain his conviction for
criminal mischief.To makethis deternii
nation, the Court looked to the instruc
tions the trial court delivered to the jury.
Having discoveredthat the two convic
tions rested onproof of the sameconduct,
the Court then held that the case fell
within the scope of the Ingram rule,
which barredprosecution for two techm
cally distinct offensesbaseson the same
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impulse,act and consequences.

3 MAHONEYV. COMMONWEALTH

This caseinvolves an appeal of a judge
ment conviction the accused of 27
counts of second degree manslaughter,
12 counts of first degree assault,27
countsof first degree wanton endanger
ment, 14 countsof seconddegreewanton
endangermentand one count driving
underthe influenceof alcohol.

Onappeal,the accusedarguedthat Grady
v. Combthrequiredthathis DUT convicton
bereversed,becausethe accused’sdriv
ing under the influencewas convicted.
The Court of Appealsdisagreed,but re
versedanyway.

Thecourt correctlyreasonedthat Grady
v. Combin does not apply to situations,
like the casebeforeit, tre all charges
are joined in one proceeding. Accord
ingly, the court held that Grady did not
control.

However, the court went on to conclude
that Ingram also did not control. This
conclusion,soobviously erroneous,was
basedon the court’s disinclination to re
ceive Ingmam as mandatoryprecedent
"pending further guidanceby the Su
preme Court." The court then went fur
ther into the realm of unreasonby claim
ing that the Supreme Court’s opinion in
Waldenv. Commonwealth,supra.. was
basedon reasoningsimilar tohatusedin
Burnette v. Commonwealth.

In truth, it is difficult to imaginetwo cases
havinglessin commonthanBumnetteand
Walden. In Bumnette,the accused,hav
ing first plead guilty to DUll, was then
convicedof assault in a separateprosecu
tion basedonthe samefacts;andheurged
on appeal that this result violated the
doublejeopardyclause. The High Court
disagreed,but reversed the judgment on
other grounds. It goes without saying
that a contraryresult on the doublejeop
ardy claim would today be requiredby
Grady it. Combin, which, as already
noted,did not control the caseat bar in
Mahoney.

But theCourt of AppealsusedBurnette,
although it is off point and no longer
statesgoodlaw, assupportfor thepropo
sition that a testlike thatof Blockbu.rgem
shouldbeusedto decidethe casebefore
it. It then incorrectly appliedtheBlock-
burger rule, by holding that the rule re
quired reversalof the appellant’sDUI
conviction. The result in Mahoney is
quite correct, but the reasoningusedto
reachit is mostunconvincing-

4 SUMMARY

It appearsthat Kentucky Double Jeop
ardyjurisprudenceunderIngram is idem
tical to federal lawunderGrady,with the
exception that Kentucky applies to the
Gradyrule both to multiple prosecution
of the samedefendantarejoined in one
proceeding. Thefact that theGradylln
gram standardblurs thebright linetestset
forth in Blockburgerappearscertain to
confuse the lower courts as hasalready
been seen in Mahoney it. Common
wealth.

The Gradyllngram standard is based
partly onBlockburger’smechanicalcal
culus, but it requires courts to go further
and make a sensitive evaluation of the
factsof the particular case.This required
more ofjudges,andalsorequires more of
the bar. For the now standardis a call for
passionateadvocacy,which is always to
be preferred to a bland application of
highly technical legal rules.

C SEPARATE SOVEREIGNS

The United States Constitution allows
the statesto prosecutea defendantafter a
prosecutionby the federalgovernmentor
anotherstaefor the exactsameact of the
defendant. It is important, however, to
remember thatKentucky is under no ob
ligation to allow reprosecution for a
crime already prosecutedby federal or
separatestateauthority;and,in fact,Ken
tucky lawlimited the applitjability of the
dual sovereigntydoctrine.4

Kentucky currently bars reprosecution
when a former prosecutionby the federal
government or another stateresults in an
acquittal, a conviction not set aside, or a
dismissalfor insufficient evidence,when
a subsequent Kentucky prosecution
would be for conduct already prose
cuted.43The 2 exceptionsto this general
ruleare: 1 when the offensesinvolved in
the 2 prosecutionsare distinct under the
Blockburgertest, and2 whentheoffense
involved in the subsequentKentucky
prosecution was not consurnmedwhen
the former prosecution began.

Kentucky alsobars relitigation when an-
other sovereignhasmadea factual deter
mination inconsistent with any fact nec
essary to a conviction4jn a subsequent
Kentucky prosecution. In short, Ken
tucky applies the doctrine of collateral
estoppel to bar litigatii of issues de
cided in another forum.

One wonders if even thesetraces of the
dual sovereigntydoctrine will remain in
Kentucl9’ after Ingram v. Common
wealth.4 Ingram,asnotedabove,only is
binding in a situation where all charges
againsta defendant arejoined in a single
indictment. But the ruleofIngram,which
forbids multiple chargesbeing brought
for the same impulse, act and conse

quences,could usefully be extendedby
analogy to finish off what remains in
Kentucky of the dual sovereignty doc
trine. The advocateshould, therefore, be
alert to the possibility of makinganargu
ment basedon Ingram in a thai sover
eignty situation.

B POINTS OF GROWTH

The most obvious way in which Ken
tucky double jeopardylaw is likely to
grow in thenearfutureis the application
of theIngramrule bothto the thai sover
eignty situation. Beyond that, it is en
tirely rationalto hopethat Kentuckywill
move to a clear adoption of the "same
transaction"view of douDle jeopardy,
and furthermore will dispensewith the
dual sovereigntydoctrinealtogether.It is
certain, that after 2 centuries of slow
growthfrom theircommonla* roots, the
Federal and Kentucky double jeopardy
protectionsarefinally beginningto come
into theirown.Advocatesfor the accused
now have the opportunity to help this
processalong.

ROBERT F. SEXTON
AssistantPublic Advocate
DPAIPulaski, McCreaxy, Wayne, Russell,
Rockcastle
P.O. Box 672
Somerset,Kentucky 42502
606 679-8323
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Thepowersnot
delegatedto the
United Statesby
the
Constitution,
nor prohibited
by it to the
States,are
reservedto the
States

to the people
respectively,or/

meatX"
We should

consider that
we are

providing a
Constitution

for future
generations

and not
merely
for the

circumstance
of the

USING THE KENTUCKY
CONSTITUTION

Readandstudy your Constitution,sim
ply becausethe United StatesSupreme
Court hassaid "this is the Law," jfit
clearly violatesthe law or the Consti
tution, raise the question.

Maybe someday, a Judge will say,
"Wait a minute. I have no right to do
this. My rights and duties arespelled
out in the Constitution, andnowhere
can Ifind it."

Sowhether an appellateor trial lawyer,
constantly remindthe Judiciary of their
function, becauseif Judges don’t stop
it, Lord knows where it is going to go.

We’re the onesentrustedwith thepres
ervation of the Constitution. True, all
theother officials have to takea similar
oath, but we’re spelledout twice in the
Constitution,and it’s up to us to make
sure that we, as the Judiciary Branch
make the Legislative Branch slay
within the parameters of the Constitu
tion. This is the law we constitute.

I challengeyou to resort to thesedocu
ments, the Federalist papers, the Con
stitution, andthe writings from the phi
losophers from whence the Founding
Fathers drew, to showanybasisfor the
rule that what our SupremeCourt says
istheLaw,evenitisinconflictwith
our Constitution. I submit to you it
doesn’t.

DAN JACK COMBS, Kentucky Su
preme Court Justice,then Court of Ap
peals Judge, at the October 20, 1986
Appellate SeminarLuncheon.
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HAPTER 8

Constitutionof‘The ‘UnitedStates

Rihts ofAccused?In all cri minalprosecutions the accused
shallenvoytherigiit to a speedythat byan iinpartialjunj of
the Stateand district wherein the crime shall have been
committed,which district shall rave beenpreviouslyascer
tainedbylaw.

ConstitutionofCentucky

Section7

Rightof ‘Trial byJury: Theacientmodeoftrial byjury shall
be heldsacred;andtheright tire reofremaininviolate, subject
to suchmodificationsas maybe autlwrizedbythis Constitu
tion.

Section 9

Truthmaybegiven in evidencein prosecutionfor publishing
mattersproperforpublic information;jury to try law ant
factsin Iibetprosecutions.Inprosecutionsforthepublication
ofpapersinvestigatingtheofficial conductofofficers or men
in public capacity,or wherethematterpublishetfisproperfor
public information, the truth thereofmay be given in
evidence;an in allindictmentsfor Iibelthejuryshallhavethe
right to determinethelaw andthefacts,underthedirection
ofthecourt, as in othercases.
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"Take It To The Box" or The Right To Trial
By Jury

Oneof the truest testsof our skills as
public defendersariseswhen ourclients
tellus"Jwanttotakeittothebox."That
boxbeingonewhichholds twelve or in
districtcourt - six jurors.

The right to trial by july is an integral
componentof American jurisprudence.
The Stamp Act Congressof October19,
1765, passed a resolution which stated
"that trial by jury is the inherent and
invaluableright of every British subject
m thesecolonies."

In our DeclarationofIndependencethe
foundersobjectedto the King "depriving
us in manycases,of the benefitsof Trial
by Jury."

Article ILL, Section Two of the United
StatesConstitutionstatesthat ‘The Trial
of all Crirytes, except in Casesof Im
peachment,shall be by Jury; and such
Trial shall beheld in the Statewherethe
saidCrimesshallhavebeencommitted."

Then, we arereadily familiar with the
right to trial by jury recognizedin the
Sixth andFourteenthAmendmentstothe
United StatesConsii.tution andin Sec
tions Sevenand Eleven of our state’s
constituijon.

It wasin Duncan v. State of Louisiana,

wherethe U.S. SupremeCourtheld that
citizens in state criminal proceedings
were entitled to ajurythal. ‘The deep
commitmentof theNation to theright of
jury trial in serious criminal casesas a
defenseagainstarbitrary law enforce
ment qualifies for protectionunder the
Due ProcessClauseof the Fourteenth
Amendment,andmust therefore be re
specSby the States." Duncanv. State
of Louisiana, 391 U.S. 145, 88 S.Ct.
1444, 1451, 20 L.Ed.2d 491, reh.den.
392U.S.947,88S.Ct.2270,202LEd.2d
14121968.TheSupremeCourtwenton
to explain that "The guaranteesof jury
trial in the Federaland StateConstitw
donsreflect a profoundjudgmentabout
the way in which law shouldbeenforced
andjusticeadministered.A right to jury
trial is granted to criminal defendants in

‘ orderto preventoppressionby the Gov
ernment.... Providing an accusedwith the
right tobetriedby ajury of hispeersgave
him aninestimablesafeguardagainstthe
corruptor over zealousprosecutorand
againstthe compliant,biased,or eccen
tric judge."Duncanv.Stateof Louisiana,
supra,88 S. Ct. at 1451. Thatsafeguard
is perhapsmost evident in casesof jury
nullification.

This right,of the jury to nullify datesback
in Anglo-Saxoncommon-lawto William
Penn, theQuakertried for causinga riot
by preachingin public afterhis church
hadbeenclosedby the ConventicleAct.
TheTrial ofWilliamPenn,6How. St.Tr.
951 1670. The judge in Penn’s case,
following customarypractice, fined the
jurors for their incorrect verdict., Four
jurorswho refusedto paywere incarcer
ated. They sued for illegal imprison
ment. They won in Bushnell’sCase,124
Eng.Rep. 1006C.P. 1670.

In themore recent caseof UnitedStates
v.Doughertz,473F.2d1113,1132U.S.
Court of App., Dis. of Columbia Cir.,
1972 the majority of that Court recog
tilted that"theexistenceof anunreview
ableand unreversiblepowerin the jury,
to acquit in disregardof theinstructions
on the law given by the frial judge, has
for many years co-existedwith legal
practice and precedentupholding in
structions to thejury that they are re

quired to follow the instructions of the
courtonallmattersof law." Themajority
hi Doughertz went on to hold that the
defensehadno right to inform jurors of
their powerto nullify. Id., 1130-1137.

In a dissenting opinion Chief Judge
Bazelondisagreedwith the majority,"
"The doctrine [of nullification permits
the jury to bring to bear on thecriminal
processasenseoffairnessandparticular
ized justice. The draftersof legal rules
cannot anticipate and take account of
everycasewhereadefendant’sconduct
is ‘unlawful’ but not blameworthy, any
more than they can draw a bold line to
mark the boundarybetweenan accident
andnegligence.It is thejury - asspokes
manfor the community’ssenseof values
- thatmustexplorethatsubtleandelusive
boundary."United Statesit. Doughertz,
supra, at 1142. Thus,jury nullification
allows thejury to actas theconscienceof
the community.

The samescholarlyworks andpolitical
beliefsthat influencedthethinking of the
framers of our federalconstitution also
influencedthose who createdandwho
later interpretedour state constitutional
righttoajury trial.

Ourstateconstitutionalright to a trial by
jury was initially embodied in Article
XII, SectionSixof the 1792First Consti
lution of Kentucky; "That trial by jury

RebeccafliLoreto

OurCivilizationhasdecided,andvery justly
decided,that determiningthe guilt or inno
cenceof men is a thing too important to be
trusted to trained inert, It wishes for light
upon that awful matter, it asks men who
know no morelaw than I know, butwho can
feel the things that I felt in the juiy box.
When it wantsa library catalogued,or the
solarsystemdiscovered,or any trifle of that
kind, it uses up its specialists. But when it
wishesanythingdone which is really seri
ous, it collects twelve of the ordinary men
standingmund.The samething was done, if
I rememberright, by theFounderof Qiristi
anity.

-CHESTERTON,Gilbert IC, Tremendous
Trqies: The TwelveMen, New York: Dodd,
Mead andCompany,1922, pp. 86-87.

And it seemethto me,that the law in this case
delighteth herselfein the number of 12; for
theremust not onely be 12 jurors for the
tryall of matters of fact, but 12 judges of
ancienttime for tiyall of matters of law m
theExchequerClamber.Also for mattersof
statetherewerein ancienttime twelve Coin
sellorsof State.lie that wageshhis law must
have elevenothers with him, which thirike
he says tme. And that number of twelve is
much respectedin holy writ, as 12 apostles,
12 stones, 12 tribes, etc.

-COKE, I The FirsiPart oftheInst ituSe
oftheLawsofEngland;A Cornmeauary
Upon Littleton Philadelphia: Robert
H. Small, 1853, p. 155a.
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shall be as heretofore,and the right
thereofremairi inviolate," The language
was changedslightly in the 1799 Ken
tucky Constitutionin Article X, Section
Six, "thatthe ancientmodeof trial byjury
shallbe held sacred,and the right thereof
remain inviolate." The Bill of Rights of
the 1850 Constitution,Article XIII, See
lion Eight addedthecondition "subject to
such modificationsas may beauthorized
by this Constitution." Our presentSec
tion Sevencontainsthe samewording as
the 1850version.

The right to a jury thai in a criminal
prosecution contained in Section Eleven
of our presentconstitutionwas present,
with the same language in Article X,
SectionTen of the 1799 Kentucky Con
stitutionand in Article Thirteen, Section
12 of the 1850Kentucky Constitution.

The "ancient mode of thal by jury" was
interpreted to mean a trial according to
the courseof the commonlaw, andthus
secures the right only in caseswhere a
jury thai would have been customarily
used at common law. Carder et a!. v,
Weisengburt,95 Ky. 135, 23 S.W. 964
1893.

In felony casesthe essential features of
that thai included that the citizen accused
"be putuponhis trial in a court of justice,
presided over by a judge, and that he be
thed by a jury of the vicinage composed

of 12 men all of whom must agreeupon
a verdict. Bran/tamv. Commonwealth,
209 Ky. 734, 273 S.W. 489 1925.The
Court in Bran/zoanwent on to citeBlack-
stone’s Commentaries,Vol. 2, p. 350;
Hales’sPleasoftheCrown, Vol. 1, p.33;
and Cooley’s ConstitutionalLimitations
391. All of these commentatorsinflu
encedthe significanceour stateandfed
eral courts place on the right to trial by
jury.

In contrast,thereis no constitutionalor
unqualifiedstatutory right to be thed by
a judge without a jury. RCr 9.26;Hayes
v. Commonwealth,Ky.App., 470 S.W.2d
601."In view of the manyconstitutional
guaranteesofthe right to thai by jury, and
in light of theuniversalacceptanceof thai
by jury as a due processrequirement, a
criminal defendant cannot be heard to
complain that he receiveda thal by jury
when he wanteda thaI by the judge in-
stead."Hayesv. Commonwealth,supra.
However, defendantsmay waive their
right to a jury thai and receive a trial
before the judge upon agreementby the
court andtheCommonwealth.

Following Thryes, supra, the Kentucky
Supreme Court enactedRCr 9.26. Sub
section one of the rule reads"Cases re
quired to be tried by jury shallbe so thed
unlessthe defendantwaivesajury trial in
writing with the approvalof the court and
the consentof the Commonwealth." With

crowdeddocketsandbusy defenseattor
neys many disthct courts routinely re
solvetraffic andmisdemeanorcaseswith
benchtrials.

As the defendant in Hayesmust have
believed, sometimes the choice of a
bench trial is to our client’s advantage.
However, despite the generally heavy
caseload of public defenders and the
court’s interest in moving the docket
along, we, ascarriersof the "torch of the
Bill of Rights" seeJudge Johnstone’s
article which follows have an ancient,
awesomeduty to protect our client’s right
to a thai by jury.

Sometimes,weasprofessionalsdon’t put
asmuch trust in thejury systemasdoour
clients. Perhapswe need to remember
that the reasonour client haschosento be
tried by 12commonpeople,not "special
ists" not lawyers, but people who know
"no more law" probably less law than
doesourclient, isbecauseofthehopethat
those 12 can feel ass/hefeels, believeas
s/he believes and arrive at a resolution
that approximatesjustice.

REBECCADILORETO
AssistantPublic Advocate
AppellateBranch
Frankfort

becauseI
expectno
better and

becauseI am
not sure that it
is not the best."

"I consent,Sir,
to this

Constitution

JUNE1992 ITheAdvocate100



"WE THE PEOPLE" IN JURY
ASSEMBLED:

THE DEFENSEAPPEALTO HIGHERLAW

"Why do we love this trial by jury?
Becauseitpreventsthe handofoppres
sionfrom cutting you off... This gives
meconfon- that, as long as I have
existence,my neighbor will protect
me."

- Patri ck Henry
3 Elliott, The Debasesin the Several
StateConventionson the Adoptionof
theFederal Constitution,545, 546

I. INTRODUCTION

Centuriesagoin England,whenthe pen
alty for eventhe mostminimal crimewas
death,sympatheticjuriesrefusedto apply
the instructed law and acquitteddefen
dantsbeforethem,eventhoughthe letter
of the law itself mayhavebeenviolated.
The jury deservedthe high position it
held in the esteemof Englishmen. The
role of the jury throughout history has
been to serve as a check against "the
manipulation of the law jis an instrument
of royal despotism Overthe course
of time, the jury was to lose much of its
vitality in the country in which it was
nourished.The Englishmenwho were at
that very time settling in American colo
nies, however,carried with them the july
as a guarantorof liberty. On this conti
nent, the jury was to gain new life and
newmeaning?

Alexander Hamilton reflected the senti
ment of the Framersin this regardwhen
faced with objections to a draft of the
Federal Constitutionwhich failedto safe
guardjury trial, he observed:

The Mends and adversariesof the plan
of theconvention, if they agreein noth
ingelse,concuratleastin the value they
setupon the trial by jury. Or if thereis
any difference betweenthem, it con
sists in this; the formerregardedit as a
valuable safeguardto liberty, the latter
representedit as qie very palladium of
free government.

The reasonthe jury was perceivedin such

high esteemwas twofold: 1 there ex
isted a general distrust-of governmental
powerand any superficialchecks"legal
expert"might imposeupon the govern
ment;and2 there wasa general faith in
the judgment of the commonman.4Our
faith in the jury prevailed in America
throighthe early to mid-nineteenthcen
tury. Nevertheless,being held in such
high regarddid notguaranteethat the jury
did not have its detractors. Those who
would removethe right to decide the
justiceof the law from the jury’s preroga
tive mostoften sat not more than fifteen
feetfrom the jury box.Overthe courseof
approximately sixty years in the nine
teenthcentury, trial and appellatecourts
issueddecisionswhich held thatthe pre
rogative to decide questions of law fell
solely to the bench. These decisions,
however,failed to examine the framer’s
intentand failed to considerfundamental
principlesof natural law from which the
jury’s legitimate power emanates.

Alexis de Tocqueville, in the early
1800’s, recognizedthe integralrole the
jury is a political institution as well asa
judicial one:"[flt placesthe realdirection
of society in the hands of the governed,
or of a portionof the goveed.and not
in that of the government."

In Our own era we have witnessedthe
developmentof disturbing trends which
remind us to resortto the securityof our
neighbors in limiting the excessesof gov
ernment: the War on Drugs has led to
compromisesupondueprocess;our free
doms are underconstantattackby fac
tions within society and those in govern
ment who want a more "organizedand
homogenized" society; a system once
constrainedby -the mandateof justice is
now a processingmill which churns out
convictions in the face of once sacred
constitutional safeguards.Very simply,
the government establishedto be our ser
vant hasbecomeour master,at the ex
penseof the rule of law save for the
ultimate vestige of sovereignty - the
jury’s right to correctinjusticethroughits
powerto render an irreversible, general
verdict of "not guilty." This right to say

whether the law is just as applied in a
given circumstanceis known, in the thaI
process,asjury nullification. Nullifica
tion is alwaysan available and appropri
atedefensein anycriminal prosectionin
which principles of justice are violated.
Jury nullification is not an anachronistic
prerogative;jurors today may.still, with
absoluteimpunity, engaein nullifying
laws they feelareunjust.

Thispropositionis alwaystruesolong as
the jury hasthe power to returna general
verdict. The term "general verdict" is
defmed as "one by which the jury pro
nounceat the sametimeon the factsand
the law, either in favor of the plaintiffor
defendant.The jury may find suchaver
dict whenever they think fit to do so"
The Fourth Circuit Courtof Appealsac
knowledged the importanceof this safe
guard to liberty in UnitedStatesv. Moy
lan:

We recognize,as appellantsurge, the
undisputedpowerof the juiy to acquit,
even if its verdict is contrary to the law
as given by the judge, andcontrary to
the evidence. This is a powerwhich
mustexistas long as we adhere to the
general verdict in criminal cases,for
the courts cannotsearchthe minds of
the jurors to find the basis upon which
they judge. If the jury feelsthat the law
underwhich the defendant is accusedis
unjust, or that exigent circumstances
justified the actionsof the accused,or
for any reasonwhich appealsto their
logic or passion,the jury hasthe power
to acquit, and9thecourtsmustabide by
that decision.

Even without concurrenceof any fellow
jurors in a criminal trial, a singlevote of
not guilty can nullify or invalidateany
law which in thatparticularcase,for one
reasonor another, should notbe enforced
in the way in which the government seeks
by its prosecution. A single vote of not
guilty must be respectedby all members
of the jury, for a juror is not there merely
to agreewith the majority, nor is a juror
there to be a rubber stamp,merely to do
the bidding of thejudge or the prosecutor.
A conscientiousjuror will vote in accord-

William A. Pangman
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ance with his or her individual opinion,
from the standpoint of preventing or
averting injustice in the articularcasein
which he or sheserves. -
Unfortunately judges today have lost
sight of the historical importanceof this
defenseand are more concernedwith
stressing the law-fact dichotomy than
preservingthe jury in its time-honored
role in the serviceof the interestsof jus
tice. While the right may havebeen lying
dormantsincethe turn of the century, it
is slowly being reawakened.Grassroots
organizationslike Montana’sFully In
formed Jury AmendmentOrganization
haveheightenedpublic awarenessof the
jury’s right. ‘State legislators haveintro
ducedbills to amendtheir constitutions
to require that instructionsbegivento the
jury on their right to decideboth the facts
and the law. Selectedgroups, which
have been the target of government
prosecution, like the NRA, NORML and
abortion activists have risen to be
counted among the supporters of the
jury’s right to nullify. Media coverageof
thesemovementshas markedly increased
over the lastfew years.

The commonrallying cry of thesegroups
is that the preservationof individual lib
erty dependsupon Americans exercising
their prerogative to judge the justice of
any criminal prosecution.While these
groupsleadthe way, thoseof uswho are
sworn to uphold the Constitutionshould
not fall too far behind. For under Ken
tucky’s state Constitution in particular,
we neednot delay for the promulgation
of new constitutionalprovisions. The
same remedy awaits rediscoveryunder
the dust and cobwebs which cover the
existingparchments.The Framers of our
constitutionsunderstoodthe orgins and
functonof the jury when "we the people"
so assemble.We must urge recurrenceto
this fundamentaldesign.

II. JURY NULLIFICATION IS
A FUNDAMENTAL RIGHT

A. Nullification Ls a Right

It has long beenacknowledgedthat the
role of the jury is to provide"an inesti
mable safeguardagainst the corrupt or

* overzealousprosecutor and against th9
compliant, biased, or eccenthcjudge."1
For more than six hundredyears - that is,
since the Magna Carta, in 1215 - there
hasbeen no clearer principle of English
or American law in criminal casesthan
that it is not only the power and duty of
juries to judge what are the facts, but also
it is the province of the jury to scrutinize
the moral intent of the accused.It is their
paramountduty to judge the justiceof the
law which governs the outcome of the

thaI, and to holdall laws to be appliedin
a particularcaseinvalid if they areunjust
or oppressive, and to hold all persons
guiltlessof violating or resisting the exe
cution of such laws.13 This has beena
"basic and long-recognizedprinciple of
criminal law and IqEocedure throughout
the United States."

Whatever its history it is claimedthat this
doctrine of jury nullification may be
"founded on a confusion 4etween the
ideas of power and right." One com
mentator has answered:

"The power of a jury to pronounce a
nullification of a proceedingbefore it is
more than a power; it is a right. Like
other rights, it becomesmeaninglessly
diluted when its holdr is unaware of
his or her authority."

Yet there are those persons who argue
that nullification is only a powerthe jury
possessesas a result of historical acci
dent. Whateverdistinctionsuchpersons
will try to draw betweenthe power and
the right, "whatever may be its value in
ethics, in law it is very shadowy and
unsubstantial. He who has the legal
powç,r7to do anything has the legal
righr ‘ To square with principles of
naturallaw, however, the exerciseof any
power must be consistent with higher
notions of ‘justice’ in order to deservethe
statusof ‘right.’

An understandingof the distinction be
tween a "maluinprohibitum" and a ma
lum in se,’ or a thing which is wrong
because it is prohibited from a thing
which is a wrong in itself, provides addi
tional explanation for theproposition that
nullification is a right. Thoseactswhich
are maluin in se are illegal by their very
natur based upon principles of natural
law.’ These principles are themselves
"accessible to the ordinary man, [and]
invite each juror to inquire for himself
whether a particular rule of law [is] con
sisten with the principles of higher
law." Against the latter, the jury has
little choice but to detennineonly the
factsbecauseacrimema/urnin sederives
from natural law. But againstthe former
laws of men, the jury thal provides the
ultimate right of recourse- a directap
peal to the sourceof the law, thepeople.
To say that the peoplehave no right to
passjudgment in this regarddenieseffect
to the principlewhich actuated the Foun
ders - that we would be a government
"of, by, and for the people."

B. The KentuckyConstitution Acknow
ledgesNullification isa Right

Section 7 of the Kentucky Constitution
provides: "The ancient mode of thal by
jury shall be held sacred,and the right
thereof remaininviolate, subject to such

modificationsas may be authorized by
this Constitution." Webster’s New
World Dictionary of the American lan
guage defines "inviolate" as: "Not vio
lated; kept sacred or unbroken." Courts
todayhavelost sightof thismandate.But
evena century of apathy cannotdilutethe
least of its privileges.Unlikeother states,
Kentucky’s Constitution providesabso
lute protection of the "ancient mode" of
thaI by jury, not constrained by recent
innovationsof the latter nineteenthcen
tury. It is the position of this article that
the history and languageof the document
itself makesclear, the bench is not per
mitted to usurp the jury’s timehonored
prerogative to decide whether the law is
just as appliedunderthe Kentucky Con
stitution.

The purposeof securingthe jury thai as
inviolate was to maintain that right as a
dynamiccheck on government, capable
of performingits intendedpolitical func
tion. There is no way to maintainthisrole
for the jury unlesscounselcan argue the
law to the jury, or unless the jury can be
instructedon theirright to decidethe law
as well as the facts when justice so re
quires. "Inviolate," as the Kentucky
framers must have understood it, meant
that the court could not impair anyaspect
of the historical right. Certainly, impair
ment of the jury’s prerogatives occurs
where a court refusesto countenancethe
free discussionof the jury’s recognized
function. Respectforthejury’shistorical
role, meant to be protected by sections7
and 9 of the Kentucky Constitution, is
impaired and, in fact, violated when the
twelve citizens arenot informed of their
power to nullify. The framers could not
haveintended to tolerate this compromis
ing of the jury’s role when they selected
the absolute words used in drafting the
Kentucky Constitution- "shall be held
sacred and ..semain inviolate." Inevita
bly, the framers of the Kentucky Consti
tution appreciated the historical role of
the jury in its fullest function, reminding
the state who is sovereign: government
of, by and for the people. Support for this
historical interpretationof the jury right
canbe found in the fact that the framers
of the Kentucky Constitutionsawit to
codify the principles ofthe Zenger case
in section 9 of the Kentucky Constitu
tion:

In prosecutionsfor the publication of
papers investigating the official con
duct of officers or men in a public ca
pacity,or wherethe matter publishedis
properfor public information, the truth
thereof may be given in evidence; and
in all indictmentsfor libel the jury shall
have the right to determinethe law and
the facts, under the direction of the
court, as in other cases.Emphasis
supplied
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While thecontours of thejury right under
the KentuckyConstitutionhave hot yet
beenfully explored in appellate deci
sions, some argue they have beenfully
explored and have met with limitation
underthe FederalConst4ttion.Spamf&
Hansenv. UnitedStates" has beencited
for thepropositionthat theFederalCon
sritutiondoesnot encompassa "right" of
nullification. Despite this holding, state
courtsarenotbound by the federalmini
warns, especiallywhen the plain lan
guageofthosestateinstruments preserve
the "ancientmodeof trial by jury." The
SpaifCourt arrivedat theconelusionno
federalrightexistedbecausetheFederal
Lbnstitutiondid not expresslysure a
jury right to "remain inviolate.’ The
silence of the framer’s of the Federal
Constinstionwasnotsimilarly exercised
by the representativeswho attendedthe
KentuckyConstitutionalConventionand
drafted that instrumentin an atmosphere
of burgeoning JacksonianDemocracy.
My constitutionlike Kentucky’s,which
is not constrainedby the false logic of
Spar]’, can provide protectionfor the
jury’s right, At the proper time, Sparf
itself shouldbe assailedfor its unprinci
pled sophistry,suchas the High Court’s
questioningthe veracity of historicalre
ports of the jury’s prerogative, its mere
assertionto becomelaw that the function
of the jury was "to respond as to the
facts;" andits fear that societywould be
left "without a Constitution" if the jury
hadthe right to decidequestionsof law.
The Sparfdecision should be challenge
despite one hundredyears of compla
cency,for asProfessorColley observed:

Acquiescencefor no lengthof dinecan
legalize a clear usurpationof power,
where the people have plainly ex
pressedtheir will in the Constitution
and appointed judicial tribunals to en
force it. A poweris frequentlyyielded
to merelybecauseit is claimed,and it
may be exercisedfor a long peroid n
violation of the constitutional prohibi
tion without the mischief which the
beingsufficiently interestedin the sub
ject toraisethe question;but thesecir
cumstancescannotbeallowedto sanc
tion clear infraction of the Constitu
tion.

It is difficult to escapethe absoluteness
of sections7 and9 of the Kentucky Con
stitution. Researchof theproceedingsof
Kentucky’s ConstitutionalConvention
and that of other stateconstitutionalcon
ventions which emergedwith very sirni
lar provisions,togetherwith earlydeci
sionson themeaningof theseprovisions,
Should be fruitful sourcesof favorable
analysis. Likewise, researchregarding
the languageof the documentsthem
selves,together with otherstateconstitu
tions proceedingKentucky’s and simi
larly protectingthe jury right shouldpro-

vide defensecounsel’sargumentwith a
nexus between the Kintucky Constitu
tional provisionsand our heritagein the
jury thaI as an expression of Locke’s
principlesof natural law. The defense
must not allow the Kentucky Constitu
ion to be interpretedin a vacuum- it
should be interpretedin light of the cir.
cuinstancesand inteD}ions which sur
rounded its drafting. The Kentucky
Court of Appeals has already acknow
ledgedthe fundamental role naturallaw
plays in thepreservationof a free society:

Manin his naturalstatehasaright to do
whateverhe choosesandhasthepower
to do. Whenhe becomesa membersof
organizedsociety,undergovernmental
regulation,he surrenders,of necessity,
all of his naturalrights, the exerciseof
which is, or may be. injurious to his
fellow citizens. This is the pricethat he
pays for governmental protection, but
itis notwithin thecompetencyof afree
governmentto invade the sanctity of
the absoluterights of the citizen any
further than thdirectprotectionof so
ciety requires.

-

III. NULL WICATION IS AN
CHORFDIN PRINCIPLES OF

NATURAL LAW,

PROCEDURALAND
SUBSTANTIVE DUE PROCESS

A. NaturalLaw

To the foundingfathersof both the Fed
eral and Kentucky Constitutions,it wasa
self-evidenttruth that there is a law of
naturewhereby all menareendowedwith
certain immutable, inalienable rights,
possessedapijt from andtranscendentto
government. At the Constitutional
Convention, Madison observed,consis
tent with theories of natural law, that the
peopleare "the fountain oçfil power" -

this wasthelaw of nature." Sincenatu
ral law growsout of humanexistence,it
is not dependentupon any enactedlasy
systemof government,or body politic.
The English philosopher John Locke,
who most prominentlyexpoundedthese
principles,wrote in 1690:

[Elveiy manhaththe rightto be. .2the
executionerof the law of nature."

Whatflowed from Locke’sphilosophy
wasthe ideathat legislativeactsarenot
absolutemerely becausethey are prom
ulgated by a political body, ratherthey
are limited by the natural law which is
derived from the only sovereignparty to
thesocialcontract- the individual. Be
causetheindividual is theprimarysource
ot the law which is intended to guide
society,he alone,canpassjudgementon

the ultimatejusticeof the law.

Lockeanthought was the dominantpo
litical theory at t4e timeof the Constitu
ion’s adoption. According to Locke,
thestatedoesnotbecomeanendin itself,
but ratherit becomesa meansto the ful
fillment of individuals as they define
their own ends. In so doing individuals
donot erectsomecommonsuperior with
whom they must thereafternegotiatethe
terms of their future existence. Rather,
they createan instrumentfor carryingout
theterms which,assovereignindividuals
themselves,they havepreviouslynegoti
ated. In short, governmentis not a party
to thesocial compactbutthe resultof it.

Writing as rough contemporariesin the
seventeenthcentury, JohnLocke and
ThomasHobbesfounddifferentanswers
to questionson thenatureof liberty and
sovereignty.Hobbes,the defenderof ab
solute sovereign power, regarded hit-
mans as uniformly selfish in a world
without external authority to restrain
theirpassions.Life in this conditionwas
"solityy, poore, nasty, brutish and
short.’ ‘ To acquire securityand order,
Hobbeswould exact a price consistingof
thesurrenderof liberty andpropertyto an
absolutesovereign.While theindividuals
in this Hobbesiansocial contractwould
be somewhatbetter off, the big winner
from this exchangewouldno doubtbethe
state.Beinga legalmonopolist,the sov
ereign state would exact monopoly
rents-mostof the benefitsof political
union would be expropriatedby and for
the State.

Locke,by contrast,soughtto devisea set
of institutional arrangements which
would allow individuals to escapethe
perils of social disorderwithout having
to surrender their entirestockof individ
ual rights. His goal was to vest the indi
viduals composing the society with all
the benefits created by political union.
Securedamongthe tights in this society
wasthe right to thaI by jury. By interpos
ing sovereignindividuals betweenthe
stateand the accused,governmentwas
preventedfrom expropriatingthe bene
fits of the socialcontract.Thus, the state
itself had no claim to new and hide
pendentprerogatives as againstthe per
sonsunderits control. The police power
attribute of sovereignty insures that the
state can effectively providepeaceand
order to the individual membersof the
societybut, critically, the powers’ theo
retical outer limits are the limits of what
sovereignpartiesto the social compact
wereentitledmastateofnature.Thestate
cannotprohibit what could not legiti
mately be resistedor prohibitedby pri
vateactionprior to theLockeancompact.

Acting on the principles expoundedby
JohnLocke, andfearingHobbes’Levia
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than, the Framersof our Constitutions
intendedto make certainthat since it is
manwhich is the sourceof government
andgovernmentis responsibleto man,it
is within the provinceof the jury toSure
that the convictionof an accuseddoesnot
violatetheprinciplesof higherlaw.32The
rightto interpretthe higher lawremained
exclusively with ‘we the people’. Were it
otherwise, the government would pos
sessultirnate sovereignty- a notion the
Framersfearedandwould not admitfor
posterity. These natural law principles
were anchored as a matter of constitu
tional significance at section 1 of the
Kentucky Constitutionwhich guarantees
that "[aill men are,by nature,free and
equal,andhave certain inherentandinal
ienable

rights

Procedural Rights and the Right to
Presenta Defense

As a necessarycomponentof due proc
ess,the right to a thai by jury represents
a fundamentalideal in our constitutional
scheme. Due processof law is the pri
maryandindispensablefoundationof in
dividual freedom.It is the basic and es
sential termin the socialcompactwhich
defines the rights of the individual and
limits the power the state may exercise.
Unlike some legal rules, due processis
not a technicalconceptwith a fixed con
tent unrelatedto time, placeand circum
stance. "Due Process" is a dynamic,
rather than a static, concept. Its scope
should be determinedby a processof
judicial inclusion andexclusion,butcon
sistently recurring to the fundamental
principles of justicereservedin the Fed
eral and Kentucky Constitution. Be
causedue processis not a technicalcon
cept with a fixed content, fundamental
fairnessis the overall test.

Thus, the fifth and fourteenth amend
ments,as well as the fair trial guarantees
in the sixth amendment,and the Kentuky
constitutionalcorollaries,are additional
sourcesof authority for the positionKen
tucky counselshouldadvancefor justify
ing a nullification argument. Thesepro
visionsprovide constitutionalprotection
for the accused’sright to fair and due
process.

In view of its historical setting in the
wrongs which called it into being, the
dueprocessprovisionof the fourteenth
amendment - just as that in the fifth -has
led few to doubt that it was intended to
guaranteeprocedural standardsade
quateand appropriate,then andthere
after, to protect, at all times, people
charged with or suspectedof crime
both thoseho4ingpositions of power
andauthority.

Under the proceduralprovisionsof both
the FederalandKentuckyConstitutions

anaccusedisguaranteedthe right to a fair
trial. A fair trial is ifrthrundominatedby
a potentially overzealousprosecutor,a
biased judge, unjust or immoral laws.
What is at the heart of proceduraldue
processthen is understoodto embodythe
requirementof a meaningful opportunity
to be heard before the deprivatioi of an
individual’s liberty takes place. The
right to present a defense, tvrefore. is
fundamentalto due process. Jt should
be axiomatic that the most elemental
principles of due processare violated
when an accusedis preventedfrom pre
sentga defensewhich appealsto jus
tice.

As wehaveobserved,while juries,acting
asthe community’sconscience,havehis
torically possessedthe power to disre
gard the requirements of the law where it
finds that those requirementscannotbe
justly applied in a particularcase,very
few juries are, in fact, instructedby the
thai judge that they possessthis power,.
If bothproponentsand opponentsof nul
lification agree that there are instances
where acts of nullification are in thebest
interests of 9stice and are therefore
praiseworthy, then there should alsobe
agreementthat the jury should, at mini
mum, be informedof this power, whether
by. the judge or counsel. Most jurors are
led to believe that they may only deter
mine issuesof fact. "I seeno justification
for, andconsiderablelwm in, this delib
erate lack of candor." The procedural
guaranteeto a thai by an impartial jury is
vitiatedunderthe thumb of a dominating
judge who, by refusing to acknowledge
the defendant’sright to present this de
fense,emasculatesthe jury’s function.
This right is impermissiblycompromised
if the jury is left unaWareof the preroga
tives of its full power.

In United Statesv. Dougherty39 Judge
Leventhalarguedthat failure to inform a
jury of its nullification powerwould not
result in an ignominious endto the jury’s
power becausethe people will know of
their ,rerogative from the "total cul
fire.’ Thusit issaid that the jury knows
well enough that it is not limited to the
choicesarticulatedin the form of instruc
tions by the court; that there is informa
tion communicatedfrom the totalculture
- literature,currentcomment,conversa
tion, andhistory - the totalit, of which
adequatelyconveysthe idea the jury has
the freedom in an occasionalse to de
part from what the judge says. Realisti
cally, however, in the society of today, in
which Health and Hygiene classesre
place history for social studies credits,
Judge Leventhal’s faith in our culture
rings somewhathollow. No longer are
citizens alert to the vitality of their heri
tageand duty. At no time in our history
has it beenmore importantto notify po
tential jurors of their powers, preroga

tives, andrights. Unfortunately,this no
tification is almost always.withheld from
instructionsto the jurors once they are
selected.A free societycannotnot long
rely upon haphazardoral tradition.

Likewise, except for each juror’s pre
rogative to rule on the interpretation of
the law and the justiceof the law, juries
would be no real protection whatsoever
to an accusedpersonbecausethey would
no longer function as the "necessary
counter to casehardedjudges and ar
bitrary prosecutors? Unless jurors
have the power to hold laws invalid that
areunjust or oppressive,then insteadof
juries being a "palladiumof liberty" - a
barrieragainstthe oppressionof govern
ment - they becomemere tools in its
hands,instrumentsfor carrying into exe
cution any injustice and oppression that
the governmentmaydesire to have exe
cuted. Such a trial would, in reality, be a
trial by the government and not a trial by
jury.

2. SubstantiveRights

A. Introduction to SubstantiveDue
Process

Whepresentinga nullification argument
to the court, not only should the defense
makereferenceto proceduralprotections
which are implicated, but the substantive
rights involved also must be addressed.
All fundamentalrights do not flow di
rectly from thoseenumerated in the Con
stitution, but instead, rights are funda
mental if they are"explicitly or tin,jqlicitly
guaranteedby the Constitution.’ Sub
stantive due processpresents limitations
which extend beyond the mere methods
or procedure involved in governmental
action, and rather, concernthe substance
or content of that action. Under the
substantive aspectof fourteenth amend
ment due process,some deprivations of
life, liberty, or property are thus deemed
"illeimate no matter what the proc
ess.’ This speciesof due processpro
hibits statedenials of fundamentalliber
ties unless there is a compelling govern
mental interest to justify the infringe
ment. In its contemporaryform, substan
tive due process involves judicial en
forcement of rights which, although not
found in any specific textural provision
of the Bill ofRights, are deemedto have
a "value soessentialto individual liberty
in our society" that only the most com
pelling stateptereStwill warrant any
abridgement.

There are many cognizableliberty inter
ests implicated in any court’s decision
not to allow a defendantto appeal to
justice, or to allow thejury to be informed
of its full prerogatives,If the jury has the
substantive right to ventilate its sover
eignty and exercisethe panoply of its
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powerswithout fearof punishmentfor its
verdict, then that fundamentalliberty is
certainlysuppressedby imposinga strin
gent law-fact dichotomy upon those
twelvepeers.Moreover,if the defendant
hasthe right to the unimpaired individual
judgment of his peers, that too is im
pinged if those samejurors are misin
formed and intimidated to the point
where they do not perform their tradi
tional function.

The court’s usurpationof the jury’s role
cannotbesaid to restupon any "compel
ling interest" whatsoever.Certainly, it
cannotbe arguedthat any safeguardsex
1st to protectthe accusedfrom an unjust
deprivation of liberty whenno personor
group ofpersonsin the courtroomhasthe
power to passjudgment on the law other
than the government representedin the
personof the prosecutor and judge. In
short, the jury has long had the right to
"overrule" the judge on mattersof the
law, and it cannotbe deprivedof that
right without the state first advancing a
compelling interestas its justification.

B. Sourcesof theSubstantiveRight

If the jury isnOt the ultimatejudge of the
law, then individuals become subordi
nated to the power of the state,and the
statemovesone step closer to overriding
sovereignty. Both the Federal andKen
tucky Constitutionsevidencethe Frarnc
ers’ concernsto keepthe coercivepower
of the statein check. Becauseour repub
lican form of governmentmust guarantee
the rights of the individual against the
state,nulliqcation is but a facet of that
guarantee:4 Even though the power to
nullify was not specifically enumerated
in the first eight amendments,it was im
pliedly securedwithin the depth of the
retained rights of the ninth amendment,
and thosepowersreserved to the people
by the tenth amendment.

Unlike the other and better known
amendmentswhich merely reflect the
populargrievancesof the time, the ninth
amendmentdefines the most fundamen
tal of all relationships between consti
tuted authority and individuals: sover
eignty.

The structuralrole played in the ninth
amendmentis oftenconvenientlyover
looked. It is a counterweightto the vast
momentumgeneratedby governmental
power. This is an important, evenvital,
structural role that is only partially
filled by other constitutionalguaran
tees and prohibitions. Indeed, by its
terms, the amendmentisthe final coun
terweight, to be used against govern
mental intruonupon the people when
all else fails.

Consideredby many to be redundant,the

ninth amendmentprovided that simply
becausea right had not beenenumerated
in the first eight amendments,did not
mean that it did not exist, rather it was
understoodto be retainedby the people.
The ninth amendment, in its very es
sence,is aboutrather than of theConsti
tution. It addressedthe primacy and
structural meaning of the Constitution
itself. Indeed, the introduction to the
Constitutionof a written Bill of Rights
was a serious risk to thevery principles
of natural law and social compact from
which the Constitution was derivative.
The ninth amendment was a remedy
againstsuch a risk. Justice Goldberg, in
his concurrh opinion in Griswold v.
Connecticut, acknowledgedthe scope
of theseretainedrightswhenhe declared:

The language and history of the ninth
amendmentrevealedthat the framersof
the Constitutionbelievedthat there are
additional fundamental rights, pro
tected from governmental infringe
ment, which exist alongsidethose fun
damental rights specifically mentioned
in the st eight constitutional amend
ments. -

Theimportance in theminds of the fram
ers, of protectingnatural rights was fur
ther evinced by the fact that they gave it
doubleemphasisby a secondaffirmation
in the tenth amendment:

[T]he powers not delegated to the
United Statesby the Constitution,nor
prohibited by it to the states,arere
servedto the statesrespectively, or to
thepeople. emphasisadded."

With its final clause viewed in conjunc
tion with theninth amendment, the tenth
amendmentis properly conceivedasde
lineating powerspossessedby neither the
federal govnment nor the states, but by
the people. This tenth amendmentres
ervation of powersto the peoplesupports
the substantive interpretation of the ninth
amendment and particularly establishes
that judicial usurpation of the jury’s pre
rogative would constitute a taking of the
powers reserved to the people. In this
sense,nullification must be linked toboth
the proceduraland substantivedue proc
essrights of the accusedin order to give
effect to the philosophical underpinnings
of higher law which actuated the found
ing of this republic.

Given the benefits and dangersof any
possiblesystemofjustice, it is the worthy
attitude in Americathat, becausethe jury
is fairly representativeof thecommunity,
the sovereignpower of judgment ought
to be vested directly in this community
cross-section.As Thomas Jefferson has
noted:

*r I called upon to decide whether

the peoplehad best be omittedin the
legislative or judiciary department, I
would say it is better to leavethem out
of the legislative. The executionof the
laws isrq importantthan the making
of them.

Theobservation ofde Tocqueville on this
point is as true today as when it was
written in the 1830’s:

He who punishesinfractions of the law
is thereforethe real masterof society.
Now, the institution of the jury raises
the people itself, or at least a class of
citizens,to the benchofjudicial author
ity. The institution of the jury conse
quently investsthe people,or thatclass
of c4izens.with the direction of soci
ety.

A court’s failure to inform a jury of its
power to disregard the law and evidence
is tantamountto a denial of the right to
trial by jury. The Framersof our Consti
tution surely did notcontemplateguaran
teeing the inalienableright to trial by an
ignoring or desiccatedjury. Specifically,
they did not intend that a jury should
remainuninformedof its powertoisre
gard the law in a particularcase. The
conceptof a thal by jury of one’s peersis
utterly underminedby denyingto the ju
ror andto the accusedthe juror’s right to
act on a basis of personal morality in
delivering a general verdict of "not
guilty."

IV. CONCLUSION

Thepower of the jury to nullify has long
served as an integral safeguard in our
system of checks and balances.Doubt
less, the principle of nullification is as
much a part of our democratic heritageas
are the principles of fairness and due
processwhich find security in its em
brace. The power of the jury to nullify
must thus be admitted becauseit serves
well as a devicein the republican system
of checksand balances. When govern
ment seeksto prosecutethe individual for
an allegedviolation of its law, the jury
provides necessaryassurance that gov
ernment doesnot unfairly wageanunjust
or immoral law against theaccused.

Throughout history, where the jury has
been informed of its power, via the
judge’s instruction or via the arguments
of counsel, it has acted as perhaps the
greatestguaranteeof liberty humanfore
sight could devise. As onecommentator
has noted: "So far as justice was done
throughout the centuries, it was doneb
jurors and in spite of savage laws."
According to this view, juries were a
force for moderation in the application of
the criminal law, regularly overriding
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*.hshjçglçodes to protectdefendants
from punishmenththat were seenasex
cessivelysevere. -

Perhapsmoresignificantly, nullification
isalsoto beacknowledgedasa right. The
first principle of natural law, that indi
viduals are sovereign,could fmd no
clearerexpressionthan in the jury’s pre
rogative to judgewhether the lawsof men
are just whenapplied.The individual, by
the measure of this principle, is the only
party to the socialcompact for whom the
higher law is accessible.Governments
possessno generalcompetencyto dis
cern the higher law. This principle was
well understood by the Framers when
they interposedthose"twelvegoodmen
and true" between the government as
prosecutorand the government as law
maker.

In the modern era, however, the jury
faces its greatestchallenge:the devitali
zationof this power and theundermined
appreciationof the jury as a right. Cer
tainly all legal scholarsandjurists alike
agreethat the jury has the powerto nul6 suppressionof knowledgecon
cerningthe prerogative consistentlyin-
fringes the jury right in violation of the
KentuckyConstitutionandboth express
andimplied FederalConstitutionalguar
antees.

Is the relinquishmentof trial by jury...
necessaryto your liberty? Will the
abandonmentof your most sacred
rights tend to anyone’ssecurity? Ub
ery- the greatestof all earthlyblesss
ings- gives us that preciousjewel and
youmay takeeverythingelse..,suspect
everyonewho approachesthat jewel.
-Patrick Henry.

William A. Pangman
Law Officesof
WILLIAM A. PANGMAN
andAssociates,S.C.
295 RegencyCourt
Waukesha,Wisconsin53187

‘It Pound,Criminal Justicein America
115 2d ed. 1945. One of the most fa
mous examplesoccurredin 1670, in a
casewhereWilliam Penn,eventualfoun
der of Pthnsylvaniaand leader of the
Quakers,wasontrial for violating anact
maldng the Curch of England the only
official church.This act was essentially
struck down by the heroic Not Guilty
votes of the jury. Four separatetimes the
verdict of the jurorswas rejectedby the
courtand the jury wasorderedto return
to deliberationswith the following treat:

Gentlemen.,youshallnotbedismissed
till we have a verdict that the court will
accept; and you shall be locked up,
without meat, drink, fire andtobacco;
we shall have a verdict, by the help of

God,or you shall starvefor it.

Before the jurors left the courtroom,
Pennexhortedthem with thesewords:

"You are Englighmen,mindyourprivi
lege,give not away your right."

Edward Bushell, one of the most
prominentjurors,respondedalongwith
his fellow jurors:

"Nor will we everdo it."

Moore, TheJury: Tool ofKings,Pa/la
dkun of Liberty, 49, 88 WiLAnder
son1973.

Had thejurors yielded to the guilty ver
dict soughtby the judgeandtheprosecu
tion, William Penn most likely would
havebeenexecuted,ashe clearly broke
the law. The jurors enduredtorture in
prison,without food or water,soakedin
urine,andbarelyable to stand,yet they
would notgive in to thejudgeandreturn
the guilty verdict soughtby the Crown.
Thejurours defiantly shooktheirfists in
thefactof theconstitutedauthority,were
ultimately fined for their verdict of Not
Guilty, and imprisoned until the large
fineswouldbepaid.EdwardBushellwas
said to haveadamantlydeclared"mylib
erty is not for sale." He appealedto a
higher court, and nine weekslater he
wasfreed, ina decisionestablishingthat
the power of the peopleresiding in the
jury would ultimately be strongerthan
thatof government.Neverafterwerejur
ied to be punished for not finding in
accordancewith the court’s instruction.
Bushell’sCase,l24Fng.Rep.1006CP.
11670.The momentis markedfor pos
terity by a plaquehangingin Old Bailey
famous English criminal courthouse
andinscribedasfollows:

NeartheSite

William PennandWilliam Mead
were tried in 1670

for preachingto an unlawful
assemblyin Grace-ChurchStreet

This tabletCommemorates

Thecourageandanduranceof the Jury
ThomasVere, EdwardBushellandten
otherswho refusedto give a Verdict
againstthem,althoughlocked-up with
food for twonights andwerefmed for
their fmalBerdictof Not Guilty.

The cade of these Jurymenwas re
viewedon a Writ of HabeasCorpus
andChiefJusticeVaughanndelivered
the opinion of the Court which estab
lish The Right of Juries’ to give their
Verdict accordingto theirConvictions.

2 Oneof the most notable cadesto ele
valuatethe power of the jury in America

wasthe trial of John Peter Zenger.Prior
to the revolution, Zenger was the only
printer in New York City who would
publish material without the authoriza
tion of the British mayor. Lacking the
required permission amounted to the
criminal sedition. SeeSxheflinandVan
Dyke, Jury Null{fication: The Contours
of a Controversy,43 Law And Contemp.
Prob. 51,57 1980. Unfortunately for
Zenger, throughout the coloniesat this
time, truth was nota defenseto libel or
sedition.Id.

Needlessto say,thecolonists’sentiments
for their former homeland were lessthan
amiable,and Zenger’s"seditious" acts
seemedheroic to an over-taxedand op
pressedBritishcolony. At Zenger’s trial,
his lawyer, Alexander Hamilton, in-
formedthejurorsthatthey"hadthe right
beyondall disputeto determineboth the
law and the facts[s]."Id., citing J. Alex
ander,ABriefNarrationofThe CaseAnd
Trial Of John PeterZenger 78 1963.
Thejury acquittedZenger.

3The Federalist,No. 83,at456A. Ham
ilton Scotted. 1894.

" R.Pound, supra note l,at 128-
1301930. -

See,e.g., How, Juries as Judgesof
Criminal Law, 52 Harv.L. Rev.

, 5821939. One of the earliestinstruc
tions givento a jury to inform them of
their fullestpower wasthatgivenby Mr.
Chief JusticeJay in Georgia v. Brails
ford, 3 U.S. 11794,to a specialjury:

It may not be amisshere,gentlemen,to
remindyou of the good old rule, thato
questionsof fact, it is the provinceof
the jury, on questionsof law, it is the
provinceof the court to decide.Bm it
must beobser,’edthat by the samelaw
which recognizesthis reasonabledis
tribution ofjurisdiction, youhavenev
erthelessa right to take upon your
selvesto judge of both, and to defer-
mine the law as well as the fact in
controversy. On this, and every other
occasion,however,we have no doubt
you will pay that respectwhich is due
to theopinionof the court; for, ason the
onehand,it is presumed thatjuries are
the bestjudgesoffacts, it is,on theother
hand,presumablethatthe courtse the
bestjudgesof law. Butstill bothobjects
are 1a14fully withinyourpowerofdeci
sion.Emphasisadded.

6A. deTocqueville,DemocracyinAmer
ica 291,293 Vintage-Booksed.1945.

7Peoplev. Dillon, 34 Cal. 3d 441,
490,668p.2d697,7281983.

8Bouviers’s Law Dictonary 3392
Rawle’srev., 8th ed. 1914.
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9UnitedStatesv.Moylan, 417 f.2d 1002,
1006 4thCir. 1969. -

10Omjued -

11FUA proposesthat the following Bill
of JuryRights amendeach State’sCon
stitution:

1. IN ALL TRIALS BY JURY:

a. a jury of at leasttwelve personsmust
be seatedunless declinedby the defen
data.
b.jurors mustbeselectedrandomly,from
the widestpossiblebase.
e. jurors may not be disqualified from
service except by reason of conflict of
interest.
d. no evidencewhich either side wishes
to presentto the jury may be withheld,
provided it waslawfully obtained.
e. jurors may take notes in the court
room, have questions posed to with
nesses,andtakereferencematerialsinto
the jury room.
1. during selection,jurors may refuseto
answerquestionswhich they believeiso
latedtheirright toprivacy,without preju
dice.

2 IN CRIMINAL TRIALS BY JURY:

a. the court must inform the jury of its
right to judgeboth lawand factin reach
ing a verdict, andfailure to so inform the
jury is groundsfor mistrial and another’
trial by jury. The jurors must acknow
ledge by oath that they understandthis
right, no party to the trial may be pre
ventedfromsewingon ajury becausehe
expressesa willingnessto judge the law
or its application,or to vote according to
conscience.
b. the jury must be told that it is not
required to reach a unanimous verdict,
hilt the failure to do so will produce a
hungjury, and a retrial will be possible.
c. a unanimous voter of the jury is re
quired in order for it to render a verdict
of guilty or innocent,
d. the jury must be informedof the range
and type of punishmentswhich can be
arninistered if the defendant is found
guilty, andwhat,if any,exceptionsto that
range may be available to the convict.
e. the court may grantno motionswhich
limit the individual rights of the defen
dant, most particularly his right to have
the jury hearwhateverjustificationsfor
his actions the defensemaywish to pre
sent.

3.IN CIVIL TRIALS BYJURY:

a. thecourt mustalsoinform civil thai jurors
of theirright to judgethe law wheneverthe
governmentor any agentof thegovemment
is a party to the trial.
b. agreement by the three-quarters of the

jury constitutesa verdict.
no judge may ovettirn the verdict of the

jury. Appealsmay be made only to another
jury, and if thesejuries disagree,the case
shall bedecidedby a third jury.

12 Duncan v. Louisiana, 391 U.S. 145,
1561968.

‘3Spooner,An Essayon theTrial By Jury
1952.

‘4Sparfv.UnitedStates,156 U.S. 5 1,88
1895.

‘5People v. Gottman,64 Caal.App. 3d.
775, 779, 134Cal. Rptr. 834,8381976

‘6B. Bwcker, Jury NullifIcation: Can a
Jury Be Trusted?, 16 Trial 41, 42; see
Miranda v. Arizona,384 U.S. 436,
4681966.

‘7Kane v. Commonwealth,89 Pa. 522,
5251979; State v. Koch, 33 Mont.
490,497-98,85 P. 272, 274 1906; see
also United Statesv. Byrwn, 408 U.S.
125, 1361972.

‘5SeegenerallyLa Fave& Scott, Crimi
nal Law 29-33 JIomback Series 1972
"an offensemalumin se isproperlyde
fined as one which is naturally evil as
judged by the senseof a civilized com

munity .

19Note, TheChangingRoleoftheJury in
the NineteenthCentury, 74 Yale L.Rev.
170, 1721964.

20Seefootnote9, infra.

21 156 U.S.51 1895.

Seegenerally the state’s constitutional
prerogative to maintain the sovereignty
of the people over the governmentin
section2:

T. Coolely, ConstitutionalLimitations,
1508thed. 1927.

See generally T. Cooley, Constitu
tional Limititations8thed. 1927.

Commonwealthv. Campbell,117 S.W.
383 Ky. 1909.

While the term"naturallaw" isnot used
in the United StatesConstitution, it is
clearthat naturallaw is longestablished
in American Jurisprudenceand is the
foundation of our governmentscheme.
SeeW. Friedman,Legal Theory,136-51
5th ed. 1967. See also the opinion of
Chase,J., in Calder v. Bull, 3 U.S.
2Dall. 386 1798, or theargumentof
former Justice Campbell in Slaughter
House cases,83 U.S. l6Wall. 36
1872; and the opinion of Miller, J4n
LoanAss’n v. Topeka, 87 U.S.20Wall.
655 1874."Implied reservationsof in
dividual rights , without which the social-
compactcould not exist, and which are

respectedby all governmentsentitled to
thename." Id. at 663.E.G. Yiclc Wo v.
Hopkins, 118 U.S. 356 1886; Guld
ColoradoandSantaFe Railroadv. Ellis,
165 U.S. 1501987;Kentv. DutIes, 357
U.S. 116 1958. SeealsoMcCu/loch v.
Maryland, 17 U.S. 4 Wheat.316, 404-
05 1819.Seegenerally,Massey,supra
at 329-30,n.19, 129 and 134. "If funda
mental rights have any philosophical
foundation, it is upon the rock ofnatural
law which has actuated so much of
American legal thought." Id., at n. 134;
Corwin,TheDebtofAmericanConstitu
tional Lawto NaturalLaw Concepts,25
Notre Dame Law 258 1950; Corwin,
The "Higher Law" Background of
American Constitutional Law Pt. 1,
42Harv.L. Rev. 149, 153 1928 Prof.
Corwin arguesthat the ninth amendment
illustratesnatural law theories and con
tends that the Constitutionwould not be
"regardedascomplete"without recogni
don of transcendentalrights."; Seealso,
Towe,Natural Law in theNinth Amend
ment, 2 PepperdineL. Rev.270 1975;
Van Loan Natural Rights in the Ninth
Amendment,Bobbs-MerrillCo.,INc.,In
dianapolis,IN 1955.Patterson’sthesis
is that the ninthamendmentprotects"the
inherentnaturalrightsof the individual."
Id, at 19.

27TheRecordsOf TheFederalConstitu
tion Of 1787, at 476M.Farrand ed.
1937.

28SeeCity ofDallasv.Mitchell, 254 S.W.
944 Tex. 1922,"The people’srights are
not derived from the government,but the
government’s authority comes from the
people." Id. at 945-46.
29 J. Locke, SecondTreatiseof Govern
ment, sec. 8-10C. Macpherson, ed.
1980.

conveyanceof natural law ideas
into Americanconstitutionaltheory was
the work preeminently...of John
Locke..." Corwin, The "Higher Law"
BackgroundofAmericanConstitutional
Law, 61-89 1955.Lockeantheory was
generally acceptedby such esteemed
commentatorsas Blackstone.See 1 W.
Blackstone,Commentaries42-44, 121-
22. Not only did Blackstone adopt
Locke’s theory of the state, but the con
stitutional framework of limited and
seperatedpowersprovides evidenceof
intent to disablethe sovereignfrom seiz
ing thebenefitsof political union.SeeR.
Epstein,Takings:Private Property And
The Power Of- Eminent Domain 16
1985.

31 T. Hobbes,Leviathanch. 13 1651.

32SeegenerallyR. Pound, Criminal Jus
tice ln America2d ed. 1945. Consider
the following from the United StatesSu
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- premCourt, in which theCourtindulged
in a bit of political theory": -

Thereare ... rights in every free government
beyond the control of the state.A govern
ment which recognized no such rights,
which held the lives, the liberty, and the
propertyof its citizenssubjectatall times to
the absolute disposition andunlimitedcon
trol of even the most democraticdepository
of power, is after all but a despotism...There
are limitations on such power which grow
out of the essentialnatureof all free govern
ments, implied reservationsof individual
rights, without which the social compact
could not exist, and which respectedby all
governmentsentitled to thename.

ThisLockeanpassageis found in Loanv.
Topeka, 20 U_s. Wall. 655, 63-66
1875. See also Calder v. Bull, U.S.
S.Dall.386. 388-891798.

33chambersv. Florida, U.S. 236, 277
1940.

MulIanev. CentralHanoverTrust Co.,
339 U.S. 306; Fuentes v. Shevin, 407
U.S.67; Boddiev. Connecticut,401 U.S.
371.

35See Rock v. Arkansas, 43 U.S. 44
1987.

36See Rock v. Arkansas, 43 U.S. 44
1987.

SeeUnited Statesv. Moylan,417 F.2d
1002, 10064thCir. 1969.

38 Dougherty, 473 F.2d at 1139 Bazel
ton, Ci., concutting and dissenting. - -

39473 F.2d.11121972.

401d. at 1155.

41 SeeIi at 1135.

42Id. at 1136. n. 52, 1139 n. 1, quoting
Fortas, Follow Upil’ he Jury, Central
Magazine,61 July 1970.

435anAntonioIndependentSchoolDist.
v. Rodriguez,411 U.S. 1, 33-34 1962
emphasissupplied.

Seee.g.,Moore v. City ofEastCleve
land, 431 U.S.4941977;Doe v. Wade,
410 U.S. 113 1973; Griswold v. Con
necticut, 381 U.S. 479 1965; seealso
Dickson, The New SubstantiveDue
Processand the Democratic Ethic: A
Prolegomenon,1976B.Y.U.L. Rev. 43.

45K. Lieberman,The Enduring Consti
wtion: A BicentennialProspective263-
641987.

J. Nowak, R. Rotunda& J. Young,
HandbookOn Constitutional Law 457
2d ed. 1983; seealso United Statesv.
Carolene Products Co., 304 U.S. 144,
152 n.4 1938.

47SeeKentucky Constitutionsec.2.

48Massey,FederalismandFundamental

Rights: The Ninth Amendment,38 Hast
-ings Li. 305,3151987. - -

381 U.S. 479 1965.

° Griswold, 381 U.S. at 488.

51 Seegenerally,Massey,supra, note43
at 322-23. -

52 Howe, Juries as Judgesof Criminal
Law, 52 Harv. L. Rev. 582,582 1939,
quoting 3 Works Of’ ThomasJefferson
81, 82 wash.ed. 1854.

G. Allard, de Tocquevillenote at 282
3d Americaned. 1839.

54Becker,JuryNullifIcation: CanA Jury
Be Trusted?, 16 Trial 41, 44 October
1980.

555, Milsom, Historical FoundationsOf
TheCommonLaw 403 1981.

56Seesupra note 10.
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Classroom Celebration of TheBill of RightsandBeyond

Following aresome suggestedways in which the Constitutionand Be sure to makeuse of the many audio visual materials available on the Bill

the Bill of Rights canbe introduced to studentsof all ages: of Rights, including movies,filmstrips. videos, records. etc.

Begin by having students discuss the meaning of the word "rights." Read
Work with students to createa visual timeline tracing the history of the Bill

through anddiscussthe Bill ofRights and the other amendments, of Rights and its amendments.

Have students readstories andwritebiographical sketchesof JamesMadison,
Plan a Bicentennial Bill of Rights bookshelfdisplay; encouragestudents to

GeorgeMason, and other figures associatedwith the Bill ofRights.
refer to the many books available on the Bill of Rights.

Assign studentsto write sepoitson topics related to the Bill ofRights that are
Declare an "International Bill of Rights" day in school. Ask studentsto

of historical, current,or personal interest.For example, issuesconcerningthe research the country of their choice and to be preparedin discuss the issueof

Right to Privacy, Freedom of Speech,Rights of the Accused, and the Right
rights as it relates to that country.

to Bear Arms would be appropriate. Assign students to research political practices related to Bill of Rights issues

Take advantageof special days or months in the school calendarto stage in other landsand times.

special events and learning activities on the Bill of Rights e.g. Law Day,
Black History Month. Design field trips with a Bill ofRights focus.

Work with students to createclassroomposters,maps, or murals illustrating Invite speakersto address the classroomor an assembly,presenting informa

the history of theBill of Rights and theadoption of subsequentamendments.
tion on the Bill of Rights andsubsequentamendmentssuch as the Civil War
amendments13, 14, 15 or the suffrage amendments19,24, 26.

Assign each student to designa poster focusing on rights enjoyed by Ameri
can citizens.

Have students participatein mock trial presentations of landmark Supreme
Court casesspecificallyconcerned with Bill of Rights issues.

Through theuseof plays anddramatic readings, have students dramatize the
meaning of theBill of RightsandBeyond.Assist students in writing original Throughout the school and community, sponsorart, essay,andphotography

scriptsof their own on the Bill of Rights.
-contestswith a Bill of Rights theme.

Be sure to make use of the many audio visual materials available on the Bill
of Rights, including movies,filmstrips, videos,records, etc.

S.
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A NATURAL HISTORY OF THE

FULLY INFORMED JURY

ASSOCIATION

If patterns of history can be said to have dc

mertswhich arein somesensecyclicalit may
be becausetherearestrong countervailing
forceswhicharealwayspresent.In particular,
thereis a never-endingstrugglebetweenthe

power of the State and its client institutions
andthe freedomof individuals to simply be
left alone to pursuetheir own dreams. Time
andagain, the people gain somemeasureof

individuallibetty,power,anddignity attheex
penseof thepower of central government
authority. But the temptationsof powerare
strong, andinevitably the ambitious and
greedyamong us find waysto subvert the
gainsmadeby the peoplein defenseof their
liberty. And so thecyclebeginsagain.

This struggleis manifestedin many ways.
Oneof the really vital arenasof conflict be
tweentheinterestsofpowerandliberty occurs

in thecourtroom.In thecivilizations of West
ern Europe,amechanismevolved during the
courseof sinagglesbetweenthe stateandthe
peoplewhich ensuredthat thepeoplehavea

defensivehandleon the government. This
was the institution of trial by commonlaw
jury, by which citizens drawn from the com
munity passedjudgmentnot only on wheTher
defendantshad beenaccuratelychargedwith
violating the lawsof thegovernment,but also
on the laws themselves. This enabledthe
peopleto definefor themselvesthenatureand
extentoftheir tights, andthus to remainmas
ters,andnot servants,of the government.

During historic strugglesfor liberty, the jury
playedapivotal role. And thepower of the
jury wasnaturallysubjectedto attack by the
State. JwypowerrtcededwhenevertheState
gainedpoweandreasserteditspm-eminence
as the needbecameacute. For centuries,
wheneverall usehas failed to keepgovern
mentsin line jurieshaverisento the task.

For instance,in the Americanexperienee,ju
ties aware of their power made the Fugitive

SlaveActvirtually unenforceableby choosing
not to convict membersof theUnderground
Railroad. Andprohibition of alcoholbecame
largelyunenforceableasjuriesrefusedto con
vict bootleggers.

In recenttimes, the issueofjury nullification
becamean issue during the Vietnam War as

defenseteamsfor inti-waranddiafi protesters
soughtto arguethe meritsof the war andtried

to instruct jurorsthat they could voteaccord

ing to the dictatesof conscience. Whether

they were allowedto do so depended on the

judge’s opinion of thewar.

Startingin the last half of the nineteenthcen

tiny, judges beganto chip away at the power

of juries. The legal debatehas not been over

whetherjuries havethe power to judgethelaw

they do, indisputably but whether the judge

shouldinform them that they do--orwhether

the defensecounselcan so tell the jury, or ar

gue the merits of the law, or discussthe mo

tives of the defendant,

We are now enteringanother period of crisis

in thedefenseof liberty, andwith it the rise of
anotherjurj’ power movement. The Fully In

formed Jury AssociationFIJA ii seekingto

reform theAmerican court system,which has

been invested with incrementally stolen

power, and would return that power to our ju

ries, where it properly resides. In theprocess,

we would hope that a century’s accumulation

of laws which havenot hadthebenefit ofade

quate review by commonlaw juries would fi

nally be subjectedto communityreview,and

appropriateadjustmentsmade.

This will serveto bring the law into closer

alignmentwith community standerds andwill,

perhapsparadoxically, increasethe respect

citizenshavefor the lawandforthecowls. By
reducing the intrusivenessandperceivedin

justice of the law, people will onceagain feel

more like frS agents,andthose laws which

remain,will berespected.Citizens whoper
ceivethat they havesignificant powerasciti

zenjurorswill bemoreresponsible,andmore

concernedwith civic virtue. This would have

to bean improvementoverthe alienated, bos

tile, and bitter citizens the currentsystem
breeds,convincedthey are powerlesspawns

in agamethey neither control nor benefit by.

Jury nullification, as the powerandthe legal

doctrine is known, remainslargely intact be

causejurors arenot held accountablefor their
verdicts,andmay not be punishedif their ver
dict displeasesthe authorities. And averdict

of "not guilty" is final and may not be ap

pealed. We at PITh believethatjurors ought
to be told thetruth about the true extentof their

powers, and seekto require that judgestellju

mrs that they may in fact judge the merits of

the law, and that they may vote according to

their consciences. At the very least, the de

fenseought to be able to inform thejury with

out contradiction, and argue the justice and

constitutionality of the law.

We would also prohibit judges and prosecu

tossfrom striking potential jurors who indicate

a willingness to vote according to their con

sciences,or who questionthe law, and would

stop the practice of requiring jurors to take a

false and unenforceable oath that they will

judge the case strictly on the facts and disre

gain their opinions of the law or the dictates

of individual conscience.

FIJA beganin the summerof 1989, when this

writer joined Larry Dodgein the tiny, remote

town of Helmville, Montana to begin the task

of creating a national organization devotedto

rescuingthejury systemfrom judicial andp0-

Don Doig
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litical emasculation.TheFUA movementhas

evolvedihfoaremärhbtecoalilionwhich has
activeorganizationsin over40 states. As this

is written, over 600 articles have appeared in

the print media: all sortsofjournals, newspa

pen, and newsletters, large and small, from

acrossthepolitical andculturalspectrum.Ap
pearances on radio talk shows and coverage

by televisionand radio newsprograms,com
puterbulletin boards,short waveradio andlit

eraturedistributionat conventions,ralliesand
demonstrationshave also helped to spreadthe
word.

In excessof 400,000piecesof FUA literature

havebeendistributeddirectly from national
headquarters,and local activists haveprinted

thousandsmore. To date, millions people
the exact figure is of course unknowable

havebeeninformedthatthey havemore rights

than they knew, and the responsehas been
very, very positive.

FTJA hasreceivedthe enthusiastic support of

groups asdiverseas the delegatesto the 1990

National Rifle Associationconventionif not

their centralbureaucracy,Gun Owners of
America, and dozens of state and local gun
rights organizations; the Congress of Racial

Equality CORE, the South Carolina
branchesof the NAAG’ andRainbowCoali
tion, theBlackandCajunCaucusesintheLou
isianalegislature;the PlatformCommitteesof

the Republican Parties of Iowa and Nevada,
andthe nationalRepublicanLiberty Caucus;
the national Libertarian Party and many state
and local Libertarian Party groups; the Cali

forniaGreenParty,andGreensfrom acrossthe

county; the American Hemp Council,

NORML, the CannabisAction Network and
drug reform groupsacrosstile country; Con

itutionalist/conservativeftax-protest/Chris
tian patriot/populistgroups by the dozens; the
Oklahoma chapterof the National Hispanic
Democrats;the deathpenalty focusgroup of

the northern California ACLU and ACLU a

tivists acrossthe country; seat belt and helmet

lawoppositiongroups;homeschoolersandal
ternative medicinepractitionersand advo
cates; both pro-choiceand pro-life activists;
two retired stateSupremeCourt Justicesand

moreand morehonestjudgesarecoming for

ward, though still not many, several law pro
fessors,and many criminal defenselawyers,
including Public Defenders from across the

county.

As of this writing, FIJA legislationor Consti

tutionalamendmentshavebeenintroducedor

sponsorsidentifiedin the legislaturesofnine

teenstales,with bipartisansupport. The legal

establishmentcan usually be found slinking

aroundbehind the scenesworking against
FIJA, but giventhe rate of growth of FIJA and

its grassroots popularity, the handwriting has

been clearly affixed the a number of state

house walls. Our legislative sponsorsare

typically enthusiastic and knowledgeable

about the issue.

FIJA holdsconferencesand an annual conven

tion. Pending 501c3 non-profit status will

enable us to expand oureducationalactivities

still flurther. FUA promotesa"NationalJury

Rights DaylWeek", September 5-11, which

featuresralliesacrossthe country. In 1991,six

stategovernorssignedJury RightsDay proc

lamalions declaringSeptember5 to be "Jury

Rights Day" in their states. Montana, Iowa,

Alaska, Indiana,Wisconsin,and Utah. Sep
tember 5 is the day the Edward Bushell jury

acquittedWilliam Penn on trial in London in

1670 for preachinganillegal religion,against

the instructionsof the court. For this, the jury

was fined, and four were thrown in prison.
When they were finally releasednine weeks

lateron a petition of habeascorpus, the deci

sion firmly establishedthe principlethat jurors
werenot to be punished for their verdicts, and

that they were free to follow the dictates of

conscience.

While wewould not claim that juries can pro

nouncelaws unconstitutionalin anysensebe

yond theirright to refuseto convict aparticular

defendant becausethey believe the law to be

unconstitutionalor in violation of the Bill of

Rights or becausepolice proceduresappear
to have violated the defendant’s rights, it is

clearthat trial by jury doeshave animportant
role to play in enforcing and protecting the

Constitution and Bill of Rights. They appear
to be in need of a great deal of last-ditch de

fense. We hope that FUA canin fact contrib

ute usefully to protecting the rights of all

Americans.

DON DOIG

NationalCoordinator,FUA
P.O. Box 59

Helrnville, MT 59843
406 793-5550

Don Doig was born in Bozema,r,Montana. A
1972 graduateof Montana StateUniversity, he
workedtowardaPh.D inmicrobiology, special
izing in researchon leukemia. He decidedhis
time would be moreproductivelyspentworking
to improve the political climate In thiscountry,
which he has done as a writer, researcher,and
political activist.

SUGGESTIONS FROM THE
FULLY INFORMED JURY

ASSOCIATION

IF YOU’RE CALLED FOR
JURY DUTY.. -

Show up, of course. Should this happen
before FIJA becomeslaw, just remember
thatit is always your right to decideon the
justice of any law you’re being askedto
apply to the accused. So if the judge
insiststhat you must consentto follow and
apply the law as he or shedescribesit, do
not be intimidated: you may in fact safely
follow your conscience.

While you cannot be punished for voting
your conscience, you may be harassed
interrogatedbefore or afterserving,rep
rimanded, or possibly even disempan
eledif you urge other jurors to do like
wise; unbelievably,it has happened.But
jurors are not bound to do anything
against their wills, nor bound by oaths
given under duress,nor are they required
to return aunanimousverdict.

You shouldn’t look at jury duty as an
onerous task which is to be avoided if
possible. For one thing, it’s your chance
to do some real good for yourself and
community. In many cases, this may
meanvoting to convict someonewhose
behavioris truly dangerousto life, liberty,
propertyor pursuit of happiness.

In other cases, it may mean acquitting
someonebecausethe evidenceto convict
is not convincing,or becausethe law or
its application to the accusedperson ap
pen wrong. Defenseof the rights of the
citizens of your community is the whole
point of a jury system,and thoseinclude
the rights ofthe accusedand of the jurors
themselves. Justice therefore demands
that common law jurors insist on their
right to considerboth the factsof the case
and the merits of the law.

For these reasons,we urge you to regard
jury service as an opportunity, a right
worth defending,or apersonalduty, de
spite whatever obstaclesmay be thrown
in your path. Sincemost statesselectju
rorsform voter registration lists, consider
the chance to serveon a jury as another
reasonto register to vote!
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ANSWERING THE HARD QUESTIONS
ABOUT "FLJA," THE FULLY INFORMED

JURY ACT

While on my road trips, in meetings,talk
shows,andmediainterviews, the sameor
similar questions come up again and
again, which hasencouragedmeto come
up witharepertoireof satisfyinganswers.
TheseI wantto sharewith you, sinceyou
may needto respondto similarquestions
during the campaignsahead, though I
makeno claim that mine are the bestor
only answers.

Most of these answersare to questions
which arisefrom a basicmisunderstand
ing-that fully informing jurors will
somehowgive them newrights andpow
ers. It will not, of course. But it’s been
so long sincejurors were told the truth
about their right to judge both law and
fact, and to voteaccordingto conscience,
thatthe ideaseemsnovel-andis newto
many people.

Thatis why it is importantto makeit clear
that FIJA "would requiretrial judges to
resume the practiceof reminding jurors
of theirrights"-before,during,andafter
your replies to the kinds of questions
listedbelow:

Won’t WA leadto anarchy,with ju
riesjudgingthelaw?

FIJA is actuallyanantidoteto the kind of
"anarchy"we’re alreadyexperiencingas
a byproductof passingmore laws than
peoplecanobey,an anarchywhich helps
explain both soaring crime rates and
overcrowdedprisons.Whenjuries con
sistently refuse to convict people of
breakinga certainlaw, the incentiveis for
lawmakers to change or erase it-lest
theylosethe nextelection.Whenthe law
booksbecomecleansedof unpopularor
confusing laws, the rate of compliance
with the remaininglawswill behighbe
causethey will enjoypublic respectand
Understanding.

Additionally, wheneverjurors end up
apologizingfor convictinghim which is
quite often, nowadays,and then later
find out they had the authority to vote
accordingto conscience,butweren’ttold
about it or worse yet, were told they
could not their own respectfor the law
andourjusticesystemcanonlydiminish.

In other words, failure to inform juries of
their rights breeds anarchy.

Four statesIndiana, Oregon, Maryland,
and Georgiaalreadyhavegeneralprovi
sions in their constitutions acknow
ledging that juries may judge law, and
twenty-two other states have the same
provision included in their sections on
freedomof speechor libel. To my knowl
edge, no chaoshasresultedbecauseof
theseprovisions.

Couldn’t thejury convict someoneof a
worsecrimethan the one he is charged
with?

No. Juries do not and would nothave the
power to escalate or invent charges
againsta defendant. Their power may
onlybe exertedin the direction of mercy,
never of vengeance.Nor can juries
"makelaw" by which to convict a defen
dant. Thatremains the job of the legisla
ture. They may, however, reduce the
chargesagainstanaccusedperson,pro
vided the lower chargeis a less serious
form of the samecrimehe wasoriginally
chargedwith. The decisionsof juries do
not and would not establishprecedentfor
futurecases.

What if the jury is prejudiced in favor
of the defendant, and lets him go even
though he’s clearly guilty?

This is the "corrupt jury" problem, and
happensperiodicallywith or without jury
instructionin theirright to judge the law.
Jury membersshould be randomly se
lectedfrom the populationasa whole. If,
instead, a jury is selectedso that all its
memberscomein determinedto acquit a
guilty person, it is likely to do just that,
no matter what it’s told or not told. For
this to happenvirtually requiresthatboth
the prosecutor and judge be corrupt, as
well, taking no steps to seethat at least
someof the jurors are notprejudiced. In
short,if the defendantfacesfourteenpeo
ple, all of whom favor letting him go free
regardless of the evidence, he will go
free.

Evenunder thesecircumstances,if jurors
were instructed that eachof them could

voteaccordingto his own conscience,as
FIJA provides there is at leasta possibil
ity that one or more jurors would not go
along with the rest,thus hangingthe jury
with one or more guilty votes. Chances
for justice might then improve, via an
other trial, perhaps a changeof venue,or
a different judge, and certainly another
jury.

Further,victims of crimes who do not
fmd satisfactionin a criminal trial verdict
have, with fair success,beenable to sue
perpetratorsfor damages.In other in-
stances,crime victims who were un
happy with verdictshandeddownin state
courts have beenable to have defendants
tied in federal courts on other charges,
often for violating their civil rights.

Do jurors have the right, or just the
power, to judge the law?"

They have both. They have the power,
becausein a jury system,no one can tell
the jury what verdict it must reach, nor
restrict what goeson in jury-room delib
erations, nor punishjurors for the verdict
they bring in, nor demand to know why
they reachedthatverdict. It is no accident
that our nation’s founders Providedfor
appeals of guilty verdicts, but not of ac
quittals: they intended the jury to havethe
power to halt a prosecution.

They have the right, becauseeachjuror
is partially responsible for the verdict
returned, thus for the fate of the accused
individual-and for everyresponsibility
there is a correspondingright. In this
case,that is the right to considerevery
thing necessaryfor him or her to votefor
a just verdict. That includes evidence,the
defendant’s motives, testimony,the law,
circumstances-whatever,including the
juror’s own conscience.

Additionally, any restrictions placed
upon theoptions the jury may exercisein
fulfrlling its responsibility to judge the
defendantmay be considered violations
of his or her right to a fair trial.

Finally, when one.gets right down to it,
there is precious little difference, except
in academiclegal discourse, betweena

Larry Dodge
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rightand a power. Most dictionariesrec
OgniEe thisby listing themassymptoms.

Wouldn’t our courts be floodedwith
jury trials if FIJA were to become
law?"

It’s probable thatthe number ofjury thals
involving someof the leastpopularand
most frequently brokenlaws would in-
crease,until prosecutorsbeganchoosing
not to attemptconvictions on them any
more,policebeganletting up on enforce
ment, and legislators began reading the
writing on the jury-room walls. But the
peakshould soonpass. And a reduced
numberof costlyappealsto higher courts
is expectable, because more people
would feel they’d receivedjusticeat their
original trials.

Ultimately, though, onemustask what’s
more important,fast serviceat your local
courthouse,or justice for accusedindi
viduals, andreal-world feedbackto the
lawmakers?

Wouldn’t there be a lot of variation
from place to place in jury verdicts,
according to local conununity stand
ards?

Perhaps,though it could hardiycompete
with the variations in verdicts and sen
tences already being handeddown by
differentjudges....

It might prove Irue that informed-jury
verdicts would vary more than they do
now from place to place with respectto
certain types of offenses.Tolerance of
abortion, drugs, pornography, gun own
ership, etc.might behigherin somecom
munities thanothers. Butthen, what’s the
merit in trying to force-fit a diversesoci
ety into one huge homogenousmold, in
obliging every personor every commu
nity to conform to some central author
ity’s notion of how to behave?We sug
gest that if your act doesn’t go over lo
cally, walk.

Actually, the overall thrust and effectof
FIJA shouldbe to promote consistency-
in the form of tolerance-everywhere. It
is alreadyhappening,as different kinds
of Americans arejoining together in coa
litions to makeFIJA into law. Most peo
ple, it turnsout, wouldrathersecuretheir
own liberty than damage someone
else’s-it’sjust thatour political system
spawns and promotes rancor between
competingspecial-interestgroups,where
one group’s gain is usually another’s
loss.

FIJA will alsomake it more difficult for
majorities to deny the rights of minori
ties,becauseany minority and we’re all

minorities will be able to defend itself
via jury veto power.

The real payoff is that government,
which grows in power and intrusiveness
with every escalationof distrust and in-
tolerance between warring factions of
citizens,may lose its grip as trial juries.
resume their check-and-balance func
tion, and"live and let live" re-emergesas
the Americanethos.

What happensif the jury nullifies a- law?

This isnot generally a problem. Wehave
centuries of experience with jury veto
power, and generally laws that protect
peopleagainstinvasionsof theft property
or threats against their safety, are sup
ported by thecommunityasa whole, and
are enforcedby jurors. Marylandand In
diana reportgood successwith nullifica
tion instructions.

It is both elitist and erroneousto accuse
the ordinarycitizensof thiscountryofnot
being ableto governthemselveswhenthe
opportunityor needarises. Political sci
ence studies show that people become
extremely conscientious,cautiousandre
sponsiblewhen they sit on a jury-more
so than at practically any other time in
their lives.

What would: becomeof the practice of
basingverdicts upon legal precedents?

Therole of caselaw, or precedent,would
remain useful as advicefor all parties to
a trial, but its useas a basis for verdicts
in current jury thalswould end. A major
objectivein fully informing juries oftheir
rights and powers is to provide ever-
evolvingfeedbackto our legislators,so
that regularadjustmentscanbe madein
the rules that we live by.

The idea is to match our laws to our
standardsof right andwrong onanongo
ing basis, so that gaps will no longer
developbetweenthem. Thiskind ofcon
sistency cannot be had when "precedent
requires" that the sameverdict be found
for a modemcaseaswasfound in similar
cases in the past. Whengaps between
what’s moral and what’s legal get too
large, werisk "anarchy" on the one hand,
totalitarianintervention on the other.

Wouldn’t FIJA violate our Eourteenth
Amendment right to equal protection
under the law?"

"Equal protection" is already tough to
guarantee,given the differences in qual
ity betweenjudges, prosecutorsand de
fense attorneys who may become in
volved in any given case. Add to them
our media-assistedfads and fashions in

law enforcement,and the very unequal
kindsof dealswhich areregularlypushed
upondefendantsby the prosecutor and/or
the judge outside of the courtroomtoo
often based upon the accusedperson’s
appearance,background, and ability to
pay,and "equal protection" takes on the
appearanceof an ideal which draws a lot
more lip service than realconcern.

Juries generallybecomepart of the prob
lem onlyto the extent that both the prose
cution and the defensehave doneevery
thing in their power to select the least
knowledgeableandmostmanipulableju
rors possible. If those making an equal
protection argument really cared,they’d
ask for laws ensuringrandomselection
of jurorsfrom asbroad abaseaspossible.

FDA may provide a partial answer, be-
causechances of equal treatmentof de
fendants would appear to increaseif the
jury were to receivecompleteand accu
rate instruction in its veto powers, not
becauseinformation begetsfairness,but
for at leasttwo other reasons:1 if jurors
are lied to about theft rights andpowers,
a certainpercentageof them can be ex
pectedto seethrough the falsehood,then
to rationalizereciprocating that dishon
estyby lying to oneor both attorneysand
the judge during the selection process.
Just what they may be covering up or
misrepresenting,and why, will certainly
vary from jury to jury, and that’s exactly
what the doctrineofequalprotection rails
against, 2 When both prosecution and
defenseknow in advance that the jurors
will be fully informed of their power to
judge both law land fact, their jury selec
tion criteria can be expected to change
accordingly. Both sides would face an
incentive to fmd jurors able andwilling
to consider not only factual but also
moral-philosophical questions in search
of justice, especiallyin thosecaseswhere
the merits or the applicability of the law
may be lat issue. The result should be
bothbetter-qualityjuries and more equal
ity underthe laws that they work with.

Wouldn’t FIJA causea greatincrease
in the numberof hung juries?"

In the short run, perhaps,as laws which
are hard for peopleto understand, iden
tify with, or apply areevaluatedbyjuries.
As "mercybuffers"betweenthe powerof
the stateand the accusedindividual, and
betweenmajorities andminorities,a cer
tainfrequencyof inability to reach a con
sensusis to be expected.But that’s the
point it’s., important for that there re
mains at leastone institution of govern
ment which must achieve unanimity to
make a decision, since most series of
usurpations of rights in general begin
with attacks on the rights of unpopular
minorities or individuals.
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On the other hand,juries always have a
respolisibility to identify, andsometimes
to determinean appropriatepupJhmt
for peoplewho damagethe social fabric
of their communities, When the thai is
over, other membersof the comtnunity
often want to know how and why the
verdictwasfound.Thisexpectationpro
vides a strong incentivefor the jurors to
makea seriousattemptat unanimity.

Whenthat incentiveisn’t strong enough,
anda longseriesof hungjuries oncases
involving a particular law occurs, it sends
a powerful messageto lawmakers that.
reform is necessary.Such a seriesmay
reflectpublicdemandformoreprecision,
fairness, latitude, appropriateness or
otherfeaturesin the law. But thebeauty
of feedbackfrom juries is that it is rarely
a statementof special interest: hardly
everdoall twelve peopleon ajury share
a singlepolitical goal or viewpoint, and
the chancesthat all thepeopleona series
of juries will do soareutterlyremote.

Therelativefrequencyofhungjuries can
thereforebe read as a measurementof
truepublic sentimentaboutthe law.The
moreresponsiveour legislaturesbecome
to that measurement,thestrongertheas
sociation betweencommunity moral
standardsand the law will become,and
the fewerhungjuries therewill be.

LARRY DODGE
NationalField Representative
Fully InformedJury Association
P.O.Box 59,
Helmville, MT 59843
406 793-5550,

LarryDodgeisascenicpostcardpublLsher
and dLslrubutor, badedin Helmville,Mon
tana. A long time environmentalist,writer
and political activist, he holdsa Ph. D. in
sociologyfront Brown University, andhas
taught at the StateUniversity ofNewYork
at Plattsburgh and at the University of
Montana in Missoula. He is founderand
Field Representativeofthe Fully Wormed
JwyAssociation.
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The Bill ofRights is more thana document,
more than a political expression,it is, in
America, a way of life. It encompasses
everythingwe do in our daily life from the
expressionswe make, read or hearabout, to
the safety and sanctity of ow homes,to the
religious belief we chooseto follow, to the
protectionaffordedto us under the law.

JOE B.CAMPBELL
President-Elect
KentuckyBar Association
W. Main atKentucky River
Frankfort,Ky 40601-1883
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CHAPTER 9

ConstitutionofflCentuckp
Section2:

Ytbsoute and arbitrary power over
ives liberty antproperty offreemen
eKjstsnowherein a republic1 not even
in tile largestmajority.

JUNE1992 ITheAdvocate114



A SLEEPING GIANT: SECTION II OF
THE KENTUCKY BILL OF RIGHTS

Dr. ThomasClark concludesthat Ken
tucky’s first Constitution-that of
1792-wasan "incongruousmixture of
fear, doubt,faith andhope." T. Clark, A
History of Kentucky, at 95 1960.This
descriptioncouldeasilyapply to Section
2 of Kentucky’s presentBill of Rights.
Thissectionbroadlyproclaims:

Section 2: Absolute and Arbitrary
PowerDenied.Absoluteandarbitrary
poweroverthe lives, liberty andprop
erty of free men exists nowhere in a
republic,notevenin the largestmajor

Thehistory of this uniqueconstitutional
protection against the exerciseof arbi
trary official power,reflectsKentucky’s
own searchfor a political, economicand
social identity. Indeed,it is the ultimate
irony that Section2, intendedinitially to
safeguardtheright of whitemalesto hold
slaves,now embodiesKentucky’s due
processandequalprotectionguarantees.
Thus,while Section2 wasborn from the
fear that slaverywould beoutlawed,and
from the doubtandmistrustthatstateand
local officials could not safeguardthe
nghtsof their citizens, it hasgrowninto
a powerfultool thatlimits arbitrarinessin
the exercise of statepower. Conse
quently,with faithand persistencein the
obligation of our statecourtsto correct
wrongs,this sectioncontainsthe seedsof
hopefor the futurein ensuringa fair and
just criminal justice system.

Despiteits sweepinglanguage,until re
cently this powerful sectionhas largely
beenignored by criminal law practitio
ners. For example,while casesabound
finding oppressivegovernmentalaction
with respectto property rights, there is
only onecriminal casethat equatesSec
tion 2 with an accused’sright to a fair
trial. Dean v. Commonwealth,Ky., 777
S.W.2d 900 1989. Even Justice
Stephenshas noted, "while there arenu
merous caseswhich have been decided
on the basis of this bulwark of individual
hberty, the number is relative few, in
view of its potential importanceto our
Jurisprudence." KentuckyMilk Market-

ing v. Kroger,Ky. 691 S.W.2d 893, 899
1985. Clearly, it is time to wake this
sleeping giant and use it to challenge
arbitrary practices by police officers,
prosecutors, judges, correctional offi
cials and other stateactors,who exercise
any powerover the lives and liberty of
accusedand convicted citizens. Accord
ingly, in this time of shrinkingconstitu
tional protection at the federal level, we
must rediscoverour stateconstitution to
championthecauseof life and liberty and
give it meaning. Moreover, such an ap
proach makes good legal and practical
sense.While the u.s. Constitutionde
fines the minimum rights guaranteedan
individual, state constitutionsmay grant
more expansive constitutional protec
tions t their citizens. PrunqardShop
ping Centerv. Robbins,447 U.S.74, 81
1980. Indeed,as a threshold matter,
Kentuckycourts must first determine the
validity of the law or action under the
Kentucky Constitution before resorting
to its federalcounterpart.Fannin v. Wil
liams, Ky., 655 S.W.2d4801983.

What follows then is an overview of Sec
tion 2, it’s history, purpose, scope and
application. it is hoped that by seeing
where the section has come from, and
how it has been judicially interpreted to
reflect society’schangingvalues,we will
be equippedto tap into its vast and un
testedpotential in the future.

L HISTORYAND PURPOSEOF
SECTION2

The constitutional history of Section 2
has beenshapedas much by historical
accidentas judicial interpretations.Un
der Section4 of the Kentucky’s Consti
tution, all supremepowerrests with the
people. Any power given to the state is
expresslylimited by Section2. However,
in the earlynineteenthcentury,"the peo
ple" only includedwhite malesover the
ageof twentyone. Thus, the Kentucky
Constitutionof 1849, the third constitu
tional try, designed Section 2 so that it
only applied to "free men." In fact, the
entire 1849constitution was built around
the protectionof slavery. Consequently,

after slavery was abolishedby the pas
sageof the 13th, 14th, and 15th amend
ments to the federal constitution,Ken
tucky wasforcedto update and modern
izeits constitution.For this reason,afmal
constitutional cony ention was held in
1890. Still, Section2 remained thesame.
As a result, it has beenleft to the courts
to interpret Section 2 and give meaning
and effect to its expansiveand beautiful
words.

II. THEMEANING OF SECTION
TWO

Christenedthe "great and essentialprin
ciple of liberty and free govern
ment...whichis indispensableto the hap
pinessof an enlightenedpeople,’Tierng
Coal Companyv. Smith’sGuardian,180
Ky. 815, 203 S.W. 731,7341918,Sec
tion 2 is unique in American jurispru
dence.Only Wyominghas a similarpro
vision, Wyom. Const., Article I, Sec. 7,
and that was borrowedfrom Kentucky.
However unique, it hasbeenthecourtsin
their expansiveinterpretationand defini
tion of "arbitrary," which has given the
section its true constitutional signifi
cance.As one court observed:

[Slection2 of our Constitutionis sim
ple. shortandexpressesaview of gov
ernmentaland political philosophy
that, in a very real sense,distinguishes
this republic from all other forms of
governmentwhich place little or no
emphasison the rights of individualsin
this society.KentuckyMilk Marketing.
supra, at 899.

Becauseof this view point, the courts
havepaintedwith broad strokesthe defi
nition of arbitrary. In SanitationDistrict
No. I v. City of Louisville, Ky., 213
S.W.2d 995, 1000 1948, the court po
eticallyexclaimed:

[Wjhateveris contrary to democratic
ideas,customsandmaximsis arbitrary.
Likewise, whatever is essentiallyun
justandunequalor exceedsthe reason
able andlegitimateinterest of the peo
pleisarbitxary.

Allison Connelly
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Moreover:

No board or officer vestedwith govern
mental authoritymay exerciseit arbi
trarily. If the action taken rests upon
reasonssounsubstantialor the conse
quencesaresounjustas to work ahard
ship,judicial power may be interposed
to protect the rights of personsad
versely effected. Wells v. Board of
Education, Mercer Co., Ky., 289
S.W.2d492,4941956.

Although emotionally compelling, such
language is not simple legal rhetoric,
These words are the reasonsfor, andthe
philosophybehind,Section2.Yet, crimi
nal practitionershavelargelyignoredthe
persuasivelegal powersof these ideals.
It is time to correctthisneglectandbegan
to testthe trueparametersof Section2-
the meaningof arbitrarypoweroverlife
and liberty-in the representation of
thosein the criminal justice system.

III. THE SCOPEOFSECTION
TWO

Section 2 "wasenactedasa safeguardto
the individual in respectto his life, lib
erty,andpropertyandhasno connect-ion
with the appropriation of public funds."
Commonwealth v. Johnson,Ky., 166
S.W2d 409, 412 1942.However, al
though Section 2 only protectsindividu
als, it actsas"a curbon the legislative as
well as onanyotherpublic bodyor public
officer in the assertionor attemptedexer
ciseof political power." SanitationDis
trictNo. 1 v. City ofLouisville, supra,at
1000. Thus, Section 2 broadly encom
passesthe arbitraryexemiseof power by
any"boardor officer vestedwith govern
mental authority." Wellsv. BoardofEdu
cation, supra, at 494. Clearly then, Sec
tion 2 appliestoevery stateactor,includ
ing anyadministrativeagencyor officer,
who acts pursuant to governmental
authority. Similarly, because of the
breadthof Section2’s language,the Ken
tucky Supreme Courthas held it is the
functionalequivalentof bothfederaldue
processof law and equal protectionof
law. Pritchett v. Marshall, Ky., 375
S.W,2d 253, 258 1963.Yet, Section2
is evenbroaderthanthe 14th amendment.
A review of the decisionsinvoking Sec
tion 2 reveals it has been construedto
embodymanyof our most precious con
stitutional rights. Statutes,ordinances,
-regulations and administrativeactions
havebeeninvalidatedunderthis section
for overbreadth, Corn.’nonwealth v.
Foley, Ky., 798 S.W.2d 947 1990, for
vagueness, City of Campbellsburg v.
Odewalt.Ky., 72 S.W.2d 3141903,for
a denial of procedural due process,in
cluding the right of cross-examinationin
an administrativehearing,Kaelin v. City
ofLouisville,643 S.W.2d5901983., on
substantivedueprocessgrounds, Cityof

Louisville v. Kuhn, 284 Ky., 684, 145
S.W.2d 851 1940;d-onequalprotec-
don grounds City of Ashlargdv. Hecks,
Ky., 407 S.W.2d421 1966.

Unfortunately, Section 2 has also been
used to thwart fairnessandjustice.For
example,it was heldnot to be anarbitrary
act by the legislatureto prohibit integra
tion of schools.Berea Collegev. Com
monwealth, 123 Ky. 209, 94 S.W. 623
1906.Likewise, in Mahan v. Bucha
nan18, 221 S.W.2d 945 1949, the
courtconcluded Section 2 was not vio
lated when Mahan’sparolewas revoked
despite his acquittal on a subsequent
charge.Similarly, in Hines v. Common
wealth19,Ky. 357 S.W.2d 843 1962,
the court heldSection2 wasnot infringed
despitethe fact Hineshadan airtightalibi
defense. Hines had documentaryevi
denceproving he wasin prisonat the time
of the crime upon which he stood con
victed. Moreover, his claims of ineffec
tive assistanceof counselwere ignored.

Still, while constitutional rights never
change, the scope of their application
expandsor contracts to meet new and
changing conditions. The wisdom and
necessityof laws, regulationsand prac
ticeswhich, asapplied to existing condi
tions of the past, were routinely sus
mined, now probably would be rejected
outright as arbitrary and oppressive.We
must constantly challengethe pastwith
new and creativesolutions. Section 2 is
stagnantfrom disuse.We must make it
onour own. We must defme it and useit
to advance progress, so that its words
grow, live and give meaning to our pre
ciousconstitutionalrights.

IV. APPLICATiON OFSECTION
TWO.

In applying Section2, the function of the
court is"to decidea testof regularityand
legality of [official] action...bythe con
stitutionalprotection against the exercise
of arbitrary official power. Kentucicy
Milk Marketing,supraat 899. Justwhat
amountsto arbitrary power is a judicial
question. Brunner v. City of Danville,
Ky., 394 S.W.2d 939 1965.Likewise,
the question of reasonablenessor arbi
trariness of action "is one of degree and
must be basedonthe fficts of the particu
lar case.& ylesCityStockyardCompany
v. Commonwealth,Ky.App., 570 S.W.2d
650 1978.Thus,a legislativeor admin
istrative fmding of fact is not conclusive
on the court. U.S. Mining andExplora
donNatural ResourcesCompanyv. City
ofBeattyville,Ky., 548 S.W.2d 833, 835
1977.

Whileall of theseprinciplesarecommnon
to Section 2 analysis, because of the

broad range of subjects encompassed,
-different tests-haveevolvedto determine
whethera constitutionalviolationhasoc
curred. For the most part, these "tests"
parrot their federal counterparts.How
ever,a brief review of the court’s useof
Section2 revealsthat in manyinstances
the standardsemployedin its application
are less stringent than the federal crite
rion.

PROCEDURALDUE PROCESS:

The guaranteeof procedural fairness
which stemsfrom both the 5th and 14th
amendmentsof the U.S. Constitution,is
alsoencompassedwithin Section2 ofthe
Kentucky Bill ofRights.Turnerv. Peters,
Ky., 327 S.W.2d 958 1959. Conse
quently,Section 2 has been used to in-
validateregulations,ordinances,statutes
and even administrativeactions. To in
voke federal proceduraldue process, it
must be shown that a deprivation of a
"significantlife, liberty or propertyinter
esthasoccurred."Only then are the af
fected parties entitled to notice and an
opportunity to be heard. Fuentes v.
Shevin,407 U.S. 67, 79 1972.On the
other hand, Section 2 has no such re
quimements.Section2 simply requires a
minimal showing that a party’s life, lib
erty or property right hasbeenaffectedin
some mannerby stateaction. Kentucky
AlcoholicBeverageControlBoardv. Ja
cobs, Ky., 269 S.W.2d 189 1954. In
deed, in the final analysis, the ultimate
question of whether or not state proce
dural due processwAs grantedrevolves
around the question of arbitrariness.
AmericanBeautyHomesCorp. v. Louis
ville, etc., Ky., 379 S.W.2d 450, 456
1964. Arbitrariness is so broadly de
fined that in this setting, it is simply
equatedwith "fairness."Id. Thus, if the
"state" actsoutside its statutory powers,
or did notafford the party fair notice or a
fair opportunity to be heard,or if the
action taken is not supportedby substan
tial evidence,it is arbitrary. Id. Forex
ample, in Marcum v. Broughten, Ky.,
442 S.W.2d3071969,thecourtgranted
a writ of habeas corpus to a prisoner
charged with capital murder.The court
concluded that a successorjudge had
acted arbitrarily for revoking Marcum’s
bail without any reason for the revoca
tion.

In short, the opportunitiesto invoke Sec
tion 2 on state procedural due process
groundsare enormous.Every unfair ac
tion by stateofficials canbe challenged.
The fruits of suchdefiancemay leadto a
trial type hearingto resolvedisputesof
adjudicativefacts.Kaelin v. City of Lou
isville, KY 643 S.W.2d 590 1983.

OVEK8READThIAND VOID
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FOR VAGUENESS

Becauseof the broad reach of Section2,
the distinction betweenproceduraland
substantivedueprocessandthe void for
vaguenessandoverbreadthdoctrineshas
beensomewhatblurredby the Kentucky
appellatecourts. As such, Section2 has
beenutilized to strikedown statutes,or
dinancesand regulations that are over-
broador vague.Most recently,the Ken
tucky Supreme Court struck down the
1988electionreformstatuteon Section2
grounds.Commonwealthv. Foley, Ky.,
798 S.W.2d 947 1990.The court held
that the statutewas facially unconstitu
tional becauseit was vagueand over-
broadin thatit prohibitedconstitutionally
protectedconduct,andwassusceptibleto
arbitrary and discriminatory enforce
ment. Id. at 951. In invoking Section 2,
the courtnotedthe following:

Section2 andSection11 implicitly guar
anteea defendantthe right to a fair trial.
Dean v. Commonwealth,supra, at 905.
Finally, there areno Section2 casesthat
have used a strict scrutiny review for
determiningwhetherfundamentalrights
owed the criminal defendanthavebeen
abridged. Under federal due process
standards,a law that touchesupon or
limits afundamentalright will bestrictly
scrutinized,to insure that the law is nec
essaryto promotea compellingor over
riding interest of government. Skinnerv.
Oklahoma,316 U.s. 535, 541 1942.
Clearly, it is time to test the parameters
of Section 2 in this area.Certainly, the
languageofSection2, its inclusivescope
andits definitionof arbitrarinessisbroad
enough to encompassa strict scrutiny
analysisof fundamentalrights due indi
vidual citizens.We must push the court
to reach this conclusion.

tection prong of Section 2, there simply
are not enoughcases to determinethe
valueSection2 can play in the defenseof
accusedcitizens.We must raiseand liti
gatetheseissuesin order to determinethe
boundariesSection2 canplay in the de
fenseof individuals.

CONCLUSION

Section 2 is a sleeping giant with the
potentialto changeour world. We must
wake this bold giant and creatively raise
it, litigate its meaningandadvocatezeal
ously for its application.Only in this way,
canwe hope to give it the constitutional
significanceitso richly deserves.

ALLISON CONNELLY
Chief,Post-ConvictionBranch
Frankfort,Kentucky40601

The statute as written is so broadand
subjectto suchavast array of interpre
tationsthat it mustfail on dueprocess
andequalprotectiongrounds.This stat-
ide is an open invitation to arbitrary,
retaliatory,selective,trivial, andthere
fore unjustcriminalprosecution. Id, at
953.

Although the court recognized a legiti
matestateinterestin honestelections,the
court invalidated the statute using the
following test:

For a facial challengeon overbreadth
groundstoprevail, real,substantialand
basic constitutionrightsmustbe atrisk.
This Court has determinedthat KRS
119.205 lacks minimal objective
guidelinesfor its applicationandthere
fore threatensthe constitutionalrights
of all Kentuckycitizens.Id.

SUBSTANTIVE DUE PROCESS

The federalcourtshavereceiveda lot of
criticism for invalidatingstatuteson sub
stantivedueprocessgrounds.Thatis be
causethe U.S.Constitutionspeaksonly
of a proceduredue an individual. Our
courts, however,have neverbeensubject
to such criticism becausethe power to
nullify legislative and quasi-legislative
acts is implicit in the languageof Section
2. Yet, decisionspertaining to criminal
law are woefully lacking in this area.
Nowheredoesa Kentuckycourt invoke
Section 2 to hold that certain require
ments are "implicit in a conceptof or
deredliberty," Pal/cov. Connecticut,302
U.S. 319 1937,or that certain rights are
"fundamentalto the Americanschemeof
justice,"Duncan v, Louisiana, 391 U.S.
1451968, or that convictionscannotbe
broughtaboutby methodsthat"shockthe
conscience",Rochin v. California, 342
US. 165 1952Jnfacconlyrecentlydid
the Kentucky Supremne-Coun-hold that

EQUALPROTECTIONCM USE

The philosophy behindthe equal protec
tion clauseis thata governmentmust treat
similarly situatedindividuals in a similar
manner.Thus,theequalprotectionclause
regulates the ability of governmentto
classify individuals for purposesof it
ceivinggovernmentalbenefitsorpunish
ment.AlthoughSection2 hasbeenused
as one part of Kentucky’sequalprotec
tion clausesince 1947, seeIllinois Cen
tral Railroad Company v. Common
wealth, Ky., 204 S.W.2d 973 1947,
there wasno analyticaltestestablishedby
the court until 1978. In StandardOil
Companyv. BooneCo. Board of Super
visors, Ky., 562 S.W.2d 83 1978, the
court resolvedthe issue of unconstini
tional discriminationunder Section2 by
holding:

U]n order to invoke thosefundamental
protectionsagainst the unfair admnini
strationof the law that is not itself un
constitutional, the unequal treatment
must amount to a consciousviolation
of the principleof uniforrnity.Id. at 85.

In Humnteldorf v. Hummeldorf,
KyApp., 616 S.W.2d 794 1981 the
Courtof Appealsstruckdownthedivorce
venue statuteAs unconstitutionalfor fix
ing venuein the home countyof the wife.
The courtheldthat the law intpennissibly
discriminatedagainstmen in violation of
both Section2 and theEqual Protection
Clauseof the 14th Amendment.In find
ing the statutearbitrary,the courtsaid the
statutewas"unjustand unequal"and"ex
ceededthe reasonableand legitimate in
terestof the people." Id. at 797. Once
again, the court has gifted us with lan
guage to usein the future. By analyzing
our casesfrom a policy standpoint, we
will beable to argue Section2’s applica
tion. Then again, while there are more
criminal casesdevotedto the equalpro-
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SOME BICENTENNIAL OBSERVA
TIONS ON THE SIXTH AMENDMENT

RIGHT TO COUNSEL

what the people are
everygovernmenton

ThomasJefferson

Politicizing criminal issuesin the name
of "law and order" is a fact of modern
Americanlife. A dangeroussideeffectof
this "law and order"movementis acor
respondingdeclinein the importanceso
ciety placeson the Bill of Rightsand on
the lassyerswho protectthose rights.

As we celebratethe 200thanniversaryof
our 0111ofRights onDecenter15, 1991,
it is importantto considerthe risk that the
Bill ofRightsmaybecomeemptyrhetoric
subordinateto the task of fighting crime.
Openandfrank discussionsof the Bill of
Rightsduring this bicentennialyearwill
raise complex and controversial issues
andhopefully elevateits importancein
our nation. While each Amendmentis
significant, this article is limited to the
Sixth Amendmentright to counsel.in the
belief that it is the conduit for preserva
tion of other guaranteesaffordedby the
8111 of Rights.

TheSixth Amendment provides:

In all criminal prosecutions,the ac
cusedshallenjoy the right to aspeedy
andpublic thai, by an impartial jury of
the stareanddistrictwherein the crime
shall have been committed. . . andto
be informedof the nature andcausesof
the accusatiolzto be confrontedwith
the wimessesagainsthim;tohavecom
pulsory processfor obtainingwitnesses
in hisfavor, andto have the assistance
of counselfor his defense.

The rights to equal justice, judicial fair
nessand protectionfrom arbitrary gov
ernmentalactions which serve as the
foundation for the Sixth Amendment
havestçiod,at leastin theory, for over700
years. Theright to counselaroseas a
Componentof the conceptof equal jus
tice. At commonlaw, thosechargedwith
misdemeanorswere provided counsel
While thoseaccusedof felonies, treason

or other seriouscripeshad no right to
legal representation.Thisprocedurewas
basedon the premisethat a judge would
insure a fair and impartial trial and the
assumptionthat the Crown would not
chargean individuJ with a serious crime
ifhehadadëfense.TheAmercancolo
nistsrejectedtheselimitations andthus
the Sixth Amendmentwas adopted to
provide the right of counselto all criminal
defendants.

Today, the law recognizesthat the Con
stitutional right of counsel attachesin
bothstateand federalcriminal proceed
ings. While the Sixth Amendmenthas
alwaysattachedto federalcriminalcases,
the historyof its extensionto stateactions
revealsa laboriouscourse.

The applicationof the right to counselin
state criminal proceedingswas initi6ally
addressedin Powell v. Alabama. In
Powell, nine minority defendantswere
chargedwith the rape of two white girls
in rural Alabama.This was a capitalof
fense.Although the thaI court appointed
all 18 membersof the Scottsville bar to
appearfor thedefendantsat arraignment,
on the morning of trial, no specific de
fenseattorneyshadbeenassigned.At the
beginning of trial, the judge requested
legal assistancefor the defendantsbut
statedthat no lawyer would be required
to appear. With this "appointment,"the
trial wasconductedand eachof thenine
black mensentencedto death.

The convictions were appealed to the
UnitedStatesSupremeCourt.The Court,
over140 yearsafterratificationof the Bill
of Rights, held that due processof law
underthe FourteenthAmendmentneces
sarily includesthe right to counselat each
andevery stageof a capitalcase.Speak
ing for the Court, Justice Sutherland,
stated:

[W]e are under the opinion that.. . the
necessityof counselwas so vital and
imperative that the failure of the thai
court to makean effectiveappointment
of counselwaslikewise a denialof due
processwithin the meaningof the Four-

teenth Amendment.. . in a capital
case.., it is the duty of the court,
whether requestedor not, to assign
counselfor him as anecessaryrequisite
of due processof law; andthat duty is
not discharged by an assignmentat
suchtime orundersuchcircumstances
as to precludethe giving of effectiveaid
j,n the preparation and trial of the case.

For seven years following Powell, the
right to counselinstatecourtcases,other
than those involving the death penalty,
continuedtoplow iarow ofuncertainty.
In Belts v. Brady, the Courtadopteda
"fundamentalfairness"testto determine
whetherastatecourt’sfailure to appoint
counselfor indigentdefendantsin non-
capital caseswas violative of dueproc
ess.The uncertaintylingered.

Publicdefendersare themodern
patriotscarryingthe torchwhich

the foundersignited200years
ago.

During the next twenty years,hundreds
of non-capitalcasesagainstindigentde
fendantspassedthroughthestatecourts.
In somecaseslawyers were appointed, in
othersthey were not. Finally, in 1963,the
Court againconsidered the applicability
of the Sixth Amendmentright to counsel
in statecourtproceedings.In Gideon ‘t
Wainwright, the Court examinedthe
pro se habeaspetition of ClarenceEarl
Gideon.Gideonwas a small timegam
bler who had beenthedandconvictedfor
theft. In his handwrittenpetition,Gideon
arguedthat the Constitutionguaranteed
an attorney to all criminal defendants.
The Court agreedwith him holding that
due processrequiresthe appointmentof
counsel for criminal defendantsin all
stateandfederalfelony cases.As Justice
Hugo Black soeloquentlysaid:

[R}eason and reflection require us to
recognizethatin oursystemof criminal
justice, anypersonhaled into court,
who is toopoor to hire alawyer,cannot

A bill of rights Ar
entitled to against
earth....

Edward H. Johnstone
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beassureda fair thai unlesscounselis
providedfor him. This seemsto us to
be an obvious truth. Governments,both
stateandfederal, quite properly spend
vast sumsof money to establishma
chinery to try defendantsaccusedof
crime.Lawyers to prosecuteareevery
where deemedessentialto protect the
public’s interest in orderly society.
Similarly, there are few defendants
chargedwith crime, few indeed, who
fail to hire the bestlawyersthey can get
to prepareand presenttheir defenses.
That government hires lawyers to
prosecuteanddefendantswhohave the
money hire lawyems to defendare the
strongestindicationsof the widespread
belief that lawyers in crimin3l courts
are necessities,not luxuries.

Gideonsettled the uncertaintyby recog
nizing that the criminally accusedhavea
Constitutionalright to legal representa
tion in state court felony proceedings.

While the original Amendment man
dated the right to counsel in criminal
proceedings,it took 180 years to etchthis
principle into mainstreamConstitutional
thought. This sluggish developmentis
attributable to the lack of concernfrom
thosein our society who control the pace
at which ideological, proceduraland to
some extentlegal conceptsdevelop.For
the affluent, liberty, dignity and the right
of legal representationis lessdependent
upon a Constitutionalguarantee:Unfor
tunately, the result is a systemwhich has
fosteredambivalence*towardlegalrepre
sentationfor the accused. Provided an
attorney is physically present,thepublic
presumesthe attorney is competentand
adequatelypreparedto representthe in
terestsof the accused.However, those
intimately concernedwith the criminal
justice system know the importance of
providing experienced, motivated and
adequatelycompensatedtrial attorneys
to forcefully protectsuch rights.

Recent decisions and trends have in
creasedthe burden upon those who rep
resentand protect the rights of the ac
cused. Forexamplen Countyof River
sidev. McLaughlin, 1 the Courtheldthat
an individualarrestedon aminoroffense
may be imprisonedup to 48 hours with
outseeinga judicial officer.

Later, in McNeil v. Wisconsin 13 the
Courteasedlimitations onpoliceinterro
gation. Although a jailed suspectis rep
resentedby counselona criminal charge,
he may now be questioned on unrelated
matters in the absenceof his attorney.
The Court reasoned that the Sixth
Amendmentright to counsel is offense
specific. In a dissentingopinion, Justice
JohnPaulStevensopined:

As a symbolic matter, today’s decision

is ominousbecauseit reflects a prefer
ence for an inquisitorial systemthat
regardsthe defense lawyer as an im
pedimentrather than a servantto the
causeof justice.

As government movesmore deeply into
areasof our livesonce consideredprivate
andwith the judicial pendulumswinging
towardsthe governmentandaway from
individual rights, it is critical that the
Constitutionalrights of the accusedbe
fully protectedby capableandmotivated
lawyers.The capability and motivation
of lawyers retainedby the affluent is a
matterwithin the control of the individ
ual. Yet for the indigent, the burdenof
insuringcapability and motivation rests
in largepart upon society’swillingness
to support and fund public defenderpro
grams.

While candidatesand elected officials
promise and deliver increased budgets
for prosecutorial and law enforcement
efforts, support for public defendersis
waning. Salariesfor full and part time
public defenders in Kentucky are low.
Defenseattorneyswho contractwith the
public advocacydepartmentand those
appointed in federal casesare similarly
undercompensated.14For capitalcasesin
Kentucky, the maximum fee the Depart
ment of Public Advocacy i4ble to pay a
privateattorneyis $2,500 - an amount
below that commonlybilled for a misde
meanorthal or a relatively simply real
estatematter.

While societyhasyet to fully understand
the needfor competentrepresentation,in
the judicial system,positivesigns are on
the horizon. For example,the 1990Fed
eralAnti-Drug AbuseAct, 21 U.S.C.848
q4B and q9 provides increased
counsel resources in federal habeas
cases. Further,members of the private
bar, recognizing the inadequacies of
state-providedrepresentationfor death
row inmateshave,on occasion,donated
their servicesto theseindividuals. For the
most part, however, thesevolunteersdo
not regularly engage in criminal law
practice and are not equippedto under
takepublic defenderresponsibilities.

We recognizethe importanceofprosecu
tors, law enforcementofficials andothers
in furthering the causeof justice. How
ever, in the final analysis, the task of
protectingthe accusedusually falls upon
appointeddefensecounsel. Theysho4l-
derthe burden of seeingthat, in the crimi
nal justice system, individual liberties
and dignity arenotside-steppedorcheap
ened.This burden has often beenshoul
dered in the face of overwhelming
case1lgads.public abuse and meager
pay.

So as we celebrate and reflectupon the

Bill of Rights,we salute the lawyerswho
* in the face of adversity dedicatethem
selvesto its preservation.Yet wemust be
watchful that the right of counselis not
diluted as a victim of inconvenience.
Should that happen,theremainingprovi
sions of the Bill of Rights may likewise
fall. Public defendersare the modern
patriots carrying the torch which the
foundersignited 200 yearsago.

EDWARD H. JOHNSTONE
Chief Judge
UnitedStatesDistrict Court
Louisville, KY

Judge Johnstone was appointed United
StatesDistrict Judgefor the WesternDis
trict of Kentuckyon October11,1977, and
entered on duty October 13, 1977. He
servedas ChiefJudge, October 1, 1985-
September 17,1990, retaining activestatus
as districtjudge.Heservesas a memberof
the Judicial ConferenceCommitteeon the
Administration of the BankruptcySystem,
and as Chair of the KentuckyTask Force
on DeathPenaltyCasessince1987.

He is a graduate of the University of Ken
tucky, receiving a J.D. degree in 1949.
Prior to his appointmentto the federal
bench, he servedas Judge of the 56th Ju
dicial Circuit of Kentucky,andwasaprac
ticing attorney in Princeton, Kentuckyfor
over25yearswith the lawfirm: Johnstone,
Eldred & Paxton.

FOOTNOTES

‘As early as 1215,the Magna Carla provided to
no one will we sel!, to no one will we "refuse or
delay, right or justice."

2 Prior to 1836, those accused of felonies and
other serious crimes were entitled to repre
sentationby counselonly with respectto ques
tions of law. 6&7 Wm. lv, c. 114, sec. I l36.

3J. Chitty, A PracticalTreatise on theCommon
Law 1:406 ff’hiladelphia 1819 cited in 0. Feld
man, The Defendant’s Rithts Today 209-10
1976; B. Coke, The Third Part of the lns,wtes
of the Laws of England 29 London 1797. Al
though concedingthat the rule was well settled
at common law, Blaclcstonedenouncedit stating:

For upon what faceof reasoncan that assis
tance be deniedto savea life of a man, whith
yet is allowed him in prosecutionsfor every
petty trespass?

4W. Blackstone *355 cited in Powell V.

Alabama,287 US 45 1931.

4Powell v. Alabama,287 U.S. 45,63-65 1932.
Prior to the adoption of the Federal Constitution,
twelve of the thirteen colonies guaranteed all
criminal defendantsthe right to counsel.

5SeeArgersingerv. Hamiin, 407 U.S.251972
application of Sixth Amendmenttomisdemean’
on; see also In re Gault, 387 U.S. 1 1967
application of Sixth Amendment to juvenile de
fendants.

6287 U.S. 45 1935.

71d.at7l.
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8316 U.S. 455 1942. counselin the defenseof indigents. i6 Er Parse Farle ,570S.W.2d617 ICy. 1978
* attempts l’ publL defenders to secure death372 U.S. 335 1963. 12111 SQ. 1661 May 13, 1991. penalty statisticsforusein onping deathjenalty

cases was described by the supreme Court of
Id.; Nine years later inArgersingerv. Hamlin, 13 111 SQ. 2204 June 13, 1991. Kentucky as "asinine litigation.’

407U.S. 25 t972 the Court extendedthe Sixth
Ainendtnen1htto counselto criminal misde- 14 THEADVOCATE, Aug. 1990, at 7.

.
* ‘ KRS 31.1704 provides a $1,250 fee capSeeLawson, Preswnrnj LawyersCompetent "unless the court concerned finds that specialF7umçtal ,thts: Is it an afford- circumstanceswarrant a higher total fee." Whenat’ e iction , K . L. 9 t977-78 stress- the court makes such a findina, the fiscal courting thenecessity for experiencedand competent must pay the ordered fee.Kl&3L2403.
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THE RIGHT TO COUNSEL:
AT RISK FOR KENTUCKY’S POOR

‘nail crinrinalprosecutions,theaccusedshall

enjoy the right...to have the assistanceof
counsetfor his defence.

Sixth Amendment,U.S. Constitution1791.

In all criminal prosecutionsthe accusedhas

the right to beheardby hi mselfandcounsel....
Section11, KentuckyConstitution1891.

We arerightly proud of our constitutional

commitmentto the liberties guaranteed us as

individuals. Most are embodied in our United

States Bill of Rights, which was enactedin

1791,andour Kentucky Bill ofRights first en
acted in 1791. These liberties are what most

distinguish us from all other countries in the
world.

However, when we look at the balance sheet

of how theUnited StatesSupremeCourt, Ken

tucky’s highest court,Congress,our stateleg
islature, prosecutors and defense attorneys

have substantively and financially treatedthe

most important constitutional guarantee, the

right to counsel for an accused citizen, too

much red ink appears.

For the vastmajority of our country’s history,

the right to counselunder the6th Amendment
and Section 11 has not beenfreely afforded to

the poor.Under the 6th Amendment, the right
to counselhasnot beenconstitutionallyguar
anteedindigentsaccusedof afelonyfor 86%
of the last 200 years! See6th Amendment
Timeline.

While the 6th Amendment guarantee of coun
sel was interpretedin a gradually expanding

mannerby the United StatesSupreme Court
from 1932 until the 1970s,it has of late been
restricted more often than expanded by that
Court. It is further beingundermined quite ef

fectively by a society which refusesto fund

counselat a fair level for thepoor accusedof
a crime. Constitutional law aside,society has
decidedto structurally deprivethe poor of the

full measureof counselby choosing to under-

fund public defender programs. Over the

years,prosecutorswho are charged with seek

in justice ironically have urged that the

poor’s accessto counselbe diluted.

These trendsarehardlybefittingthe200th An

niversary of our United States Bill of Rights

and the 100th Anniversaryof our Kentucky

Bill ofRights,whichwe celebratedin the Fall,

1991. They raise the questionof whether we
are really committed to the 6th Amendment

andSection11.

THE SLOW
CONSTITUTIONAL

EXPANSION

The 6th Amendment right to counselis clearly

statedandguaranteedto citizens by our Bill of

Rights. However, it was not until 1932, 141

yearsafterour Bill of Rights becameapart of

ourConstitution, that our U.S.SupremeCourt

held an accusedwhose very life wasin jeop
ardy had aright to counselevenif he couldnot

afford one. Powell v. Ala.bama, 287 U.S. 45
1932.

For most of our statehood,Section 11 clearly

statedthe people’s belief in the fundamental

right to counsel. However, our courts did not

commandmuch respect for the people’s value

of counsel, especially if you were a poor de

fendant accusedof a crime. Counsel wasnot

viewed as a sacredor a preeminent right for
manyyears.

In 1886, the Kentucky Court of Appeals saw

no needto afford appellatc counselto a person

who had been sentencedto life and who was

unable to employ counsel.Turner v. Common
wealth, I SW. 475 Ky. 1886.

The Court in English v Commonwealth, 288
SW. 320 Ky. 1926 sawno right to counsel

for awoman who was"an unfortunate, friend

lessold woman, addicted to theuse of narcot

ics,and very poor.. ignorant of all her rights"

since shehadnot "specially called" the atten

tion of the court to her lack of counsel.

In Williams v. Commonwealth,110 S.W. 339
Ky. 1908 Kentucky’shighest court reversed

a robbery conviction of a person "stricken by

poverty" who was tried without counsel but

the right to counsel required more thanjust

indigency. It requiredhim to be "without edu

cation, andhas not mind enoughto know when

he wasplacedin jeopardy...." Id. at 340.When

a "court can seethat the person charged is a

personof at leastordinary intelligenceand can

fully appreciate the position which he occu

pies...,"then the poor person was not entitled

to appointed counsel under Section11. Id.

Counselesspoorpersons who failed to ask for

counseland who failed to make"the necessary

showing in support thereof" went to prison

without appellate relief from their uncoun

seledconviction. Hamlin v. Commonwealth,

152 S.W.2d 297 Ky. 1941.

Being 21 years old, inexperienced in court

proceedingsandlegal matterswasnot enough

to requirethe court to appoint an attorney for

an indigent accusedabsent a request and suf

ficient showing by this young neophyte.

Moore v. Commonwealth,181 S.W.2d 413
Ky. 1944.

It wasnot until 1948, 157 years after Section

11 breathedlife, that Kentucky’s highestcourt

interpretedSection 11 to require that an attor

ney be appointed for a poor person charged

with a felony unlessthat person intelligently,

competently,understandingly and voluntarily

waived counsel. Gholson v. Commonwealth,
212 S.W.2d 537 1948.Hamlin, supra and

Moore,suprawerespecificallyoveffuled.See

alsoHan v. Commonwealth.296 5.W2d 212

1956.

It was not until 1963, 172 yearsafter passage

of our Bill of Rights, that the Supreme Court

of the U.S. in Gideon v. Wainwright,372 U.S.

Edward C. Monahan
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335 1963decidedthat due processrequired

that counselmustbe given at trial by the state

to an indigent accusedofcommitting afelony
in a state court. In that same year the 6th

Amendmentright to an attorneywasextended
as a resultof equal protectionto an appeal by
indigents convicted of a crime. Douglas v.

California, 372 U.S. 353 1963.

It took until 1967,176 years after ratification

of our Bill of Rights, for the guaranteeunder
the 6th Amendment of freecounselfor an in
digent to be applied to juveniledefendantsat

that. In re Gault, 387U.S. 1 1967.

Not until 1972, 181 years afterour Bill of
Rights becameeffective,wasthe 6th Amend
ment right to have legal counsel at trial re

quired for citizens accusedof cotumitting a

misdemeanor. Argersinger v. Hamlin, 407
U.S. 25 1972.

THE QUICK
CONSTITUTIONAL ASSAULT
ON THE RIGHT TO COUNSEL

The right to counselhad flourishedin the 40
years following Powell, but after 1972 the
UnitedStalesSupremeCourt began its battle
plan againstthe 6th Amendment. As a result
ofthe Court’s assaults,thereis no federalcon
stitutional right to counsel on discretionary
criminal appealsfollowing an appealofright.
Ro55 y. Moffit:, 417 U.S. 600 1974; Wain
Wright v. Torna, 455 U.S. 5861982. Neither
thedueprocessclauseof the14th Amendment
nor the equal protection guaranteeof "mean
ingful access" requiresthe state to appoint

counsel for indigent prisoners seekingstate

post-convictionrelief. Pennsylvaniav. Finley,
481 U.S. 551 1987.

As a result of an earlyRehnquist Scud attack,

poor personsconvictedofa crime are not con

stitutionally entitled to an attorney if they are
unable to have one when they request the U.S.

Supreme Court to grant certiorari - even in

capitalcases.Ross v. Mofflit, 417 U.S. 600

1974.

In 1989, Chief Justice Rehuquist and his

highly trained fighting majority tornahawked

the right to counselby determiningthata state

which hassentenceda personto death wasnot

constitutionally required to give that con

demnedindigent an attorney for his statepost-

conviction proceeding.Murray v. Giarran

tano, 492 U.S. 11989.

CONGRESS’ LIMITED
EXPANSION OF RIGHT TO

COUNSEL

It has becomeso badthat in theFederalAnti-

Drug Abuse Act, 21 USC Section
848q4B and q9 1990. Congressre

acted to the U.S. Supreme Court’s increas

ingly nairowing view of the right to counsel,

andmandatedthat any indigent statesoner
under sentenceof death "shall be entitled to

the appointment of one or more" experienced
attorneys andwhen reasonablenecessarywith

"investigative, expert or other services" for

federalhabeasproceedings.

Congresshasalso recently begun to ftmd fed
eratres,ource centers to meet the significant

capital federal habeascounsel needs. Ken

tucky has been fortunate to obtain a federal

tesoureecenterbut its focus is only in the fed

eral forum. Stalelegislatures,including Ken

tucky’s, have yet to follow this finding lead

for state trial, appeals and post-conviction

capital cases.

PROSECUTORS SEEK TO
LIMIT RIGHT TO COUNSEL

In eachof these casesdecidedby the United
States Supreme Court, a prosecutor argued

that the United StatesBill of Rights did not

require counsel for poorpeoplechargedwith

committing acrime who weretoopoor to hire

an attorney.

In contrast,defenseattorneys,most often pub

lic defenders or appointed counsel,urged the

Court in each of these casesto apply the Bill
ofRights to insure its full meaning by giving

counselto thosetoopoorto hire their own law

yer whentheir life or liberty wereat stake.

COUNSEL MUST BE FULLY
FUNDED

Without the proper resourcesavailable to the

attorney for an indigent accused, the 6th

Amendment and Section 11 right to counselis

virtually meaningless. Resourcesand experts

are the fingers of the guiding hand of counsel.

A hand without fingers is not capableof guid

ance.

The ultimate resourcefor the appointed attor

neyis adequatecompensation.Forapubliede

I
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fender system it is adequate funding which

permits reasonable caseloads.Without fair

funding, there is no realized right to counsel

forthe poor.

Adequately funded counsel is required for
competentperformance by that counsel.Since

an attorney’s time is his/her livelihood and

sincethe time devotedto a client depends on

the compensationreceivedor thecaseloadthat

the funding permits, an appointed attorney
who is not fully and fairly paid for his legal

servicesor a public defenderwho hastoo large

a caseloadcannot rtalistically givea client ef

fective assistancewith any regularity. See"At
torneys Must be Paid Fairly: DefenseAttor

neys are Entitled to Fair Market Value," ABA

Criminal Justice, Vol. 5, No. 2 Summer

1990. A public defender system lacking in

necessaryfunds cannot provide constitutional

counsel.

Well-meaningpro bono efforts are not a solu

tion to inadequatefunding of attorneys for in

digentsand,in practice,are unethicalbecause

they createand legitimize incompetent repre

sentation.See"Pro BonoServicesin Criminal

Casesis Neither Mandatory Nor Ethical,"

ABA Criminal Justice, Vol. 5, No- 3 Fall
1990.

Accessto competentdefenseexperts,investi

gators and other ancillary resourcesare neces

sary to insure the effectiverepresentation by a

public defender or appointed counsel. How

ever, the tight to funds for experts has only

beenaffordedin alimited way to this point by
the U.S. Supreme Court. Ake v. Oklahoma,
470 U.S. 68 1985. A/ce hasbeen more nan

rowly readby lower courts thanperhapsany

other constitutional right. See,e.g., Korden

brock v. Scroggy,919 F.2d 1091 6th Cit

1990 en bane.

Most Kentucky fiscal courts, the funding

sourceunder KRS 31.200 for theseresources

in Kentucky, have lawlessly refused to meet

their clearstatutoryduty. While the Kentucky
SupremeCourt hasrepeatedlyrecognizedthat

fiscal courtshavethe duty to pay for thesere

sources,see,e.g.,Shnnwnsv.Commonwealth,

746SiW.2d 393 1988,in theover 10 publish

ed casesthecourt hasneveronce reverseda

casewhen a fiscal court refusedto pay or a

trial judgerefusedto orderafiscal courtto pay

for expertsor other resources.

CURRENT FUNDING DOES
NOT REFLECT RIGHT TO

COUNSEL VALUES

Funding for the 6th Amendment andSection

11 provided by states, counties,cities and the

federalgovernmentis not sufficient. Toillus

trate this reality, we look at public defender

funding in Kentucky, and how much money

wespend on counselrelative to other wayswe

spend our money.

UNDERFUNDED COUNSEL
FOR INDIGENT DEFENSE IN

KENTUCKY

The state of Kentucky’s 1990-91 budget is

$8.922billion. All of Kentucky’scriminaljus

lice agenciesreceived $466 million 5% of

the total statefunding.

Kentucky indigent criminal defenseefforts re

ceived a paltry .1% of the total state budget

and an embarrassing 2% of the funding for

Kentucky criminal justice agencies.Seestate

money for agenciesgraph.

Is the right to counsel furthered by this kind of

division of the available money? Not when

this means that public defendersand ap

pointed attorneys in Kentucky are underpaid

and overworked. Full-time public defenders

in Louisville start at SI 7,500. An appointed
attorney handling a Kentucky capital casere

ceivesa $2,500 fee. At best,this is minimum

wage. It is what wepay people who flip ham

burgers. Yet, Kentucky gives its Corrections

Cabinet an average of $12,901to house each

stateprisoner.

Kentucky has recently built a stateprison at a

costof $89,900per cell. The moneyspent for

one cell is literally moremoney than the fund

ing 70 of Kentucky’s 120 counties receive for
all indigent casesin their county for an entire

yer

The Kentucky Corrections Cabinet received a

53% increasein its 1990-91 state funding.

Their budget jumped $76 million from $147

million to $219 million. Apparently, we stand
ready to fund our security but not our liberty.

In 1986 the national averagefunding for mdi

gcnt defensewas$223 per case. At that time

Kentucky ranked 47th in the nation with fund

ing at $118per case. In 1990, Kentucky’s av

eragefunding for the more than70,000indi

gentcaseshandledis but $162 per case.That

includes major felony cases,murder cases,

andcapital cases.

Nationally, Kentucky ranks at the bottom in its

moneyallocatedto counselfor the poor. Ken

tucky is woefully underfunding its indigent

accusedresponsibilities,especiallyin contrast

to the funding for the prosecutors,police and

corrections.

On top of the inadequate and imbalanced

finding for Kentucky’s public defender sys

tem within the criminal justice system fund

ing, the underfunding and imbalanceare exac

erbated by the one-sided federal drug money

grants and federal confiscation and forfeiture

proceedings.

In fiscal year 1990, Kentucky police and

prosecutorsreceived$4.614,190.64from civil

seizures and forfeitures in drug cases.Ken

tucky public defenders received none of this

money.

In fiscal year 1990; police and prosecutorsre

ceived $6,080,000from druggrantsunderthe

Federal ComprehensiveCrime Control Act.
Kentucky public defenders received but

$100,000of this money. When this drug and

seizedmoney is added into the state funding,

-‘ prosecutionand police in Kentucky received
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$156 million eachyearcomparedto thepublic
defendersreceiving $11.5million. Kentucky

prosecutorsand policereceive$14 for every

$1 providedpublic defense.Does that make
for a fair fight?

As a result of thesevast new resources,drug

arrestsin Kentucky haveskyrocketedsince

1987 - a full 114%. Not only have the drug

grants and the confiscations increased the

fundingimbalance,thesenewfundingsources

for the policeandprosecutionhaveput greater
demandson the underfundedKentuckypublic
defendersystem.

FUNDING PERSPECTIVE:
THE UNDERVALUING OF
COUNSEL FOR TUE POOR

Theright to counsel,which is crucial to our
two most fundamental values,our life andlib

erty, is furtheraffrontedwhen weput indigent

thminal funding in context.

Nationally, in 1986 but $1 billion wasspenton

the defenseofindigents in criminal cases.One

8-2 Stealth bomber costs $1.1 billion. We

spend$36 billion ayearon tobaccoproducts,

and$3.3 billion eachyearto attendspectators

sports.

Kentuckyfundedits indigentdefenseat $11.4
millioti in 1990.Thai amountwould buildbut

4 milesof two laneroadin Kentucky.The Uni

versityof Kentucky’sathleticbudgetof$1 5.9

million is $4 million morethanourfundingfor

counsel.The9 baseballplayerswith thehigh

est1991 salariesat eachposition totalled

$29,608,333seethe $29 million lineup -

morethan2-1/2timesthe Kentucky funding

for indigentdefense.

Thechiefprosecutorin aKentuckycountyis

paid asalaryof $67,378.Thechiefpublic de

fenderin the countystartsat $35,220.

Kentucky’scriminal justicesystemis funded
at$466millionth 1990.Atthesanietime,the
federalgovernmentspent$557million just in

Kentuckyon military contracts.

Acrossthe board,we do not thinkmuchof the

constitutionalright to counselnationallyor in

Kentucky relative to other interestsandval
flea.

CONCLUSION

Constitutionalprotectionsaredevoid of mean
ing without counseL The right to counselis the

preeminentprotectionof the United Statesand

Kentucky Bill ofRighis becauseall otherguar

anteesdependon legal counsel to effectuate

them. Unfunded, underfunded, and imbal
ancedfunding risks the 6th Amendmentand
Section11.

Stan Chauvin, the ABA’s immediate past-

President,recognizesthat the "role of thepub

lic defender is crucial, critical and essentialto

insurethe fair and effective administrationof

justice.Without adequat& funding, the dis

charge ofthis duty is impossible. We mustface

this reality andact accordingly." Isn’t this

201styearof both our Bill of Rights the year

to do it?

Why do we spend so little on counselfor the

poor? It cannotbe that societydoesnot have

the money. After all, we spend $3.3 billion on

dog food annually.Could it be thai we are in

tentionallyrefusingto fairly fundindigentde

fenseservices..,becausewe want the prosecu

tion to haveadecided advantage’because
we want thecriminal defendant to have a low

paid, overworked, ineffective public de
fender?...becausewe want a baitrupt system

defendingthepoorcriininal’becausewedo

not understand how important the6th Amend

ment and Section11 aretous?Are wedeciding

to learn the value of counselby living out the

oncepopularrefrain, "Don’t it always seemto

go that we don’t know what we got ‘til it’s

gone....

In 1932 when the United States Supreme
Court first put its down payment on the right
to counselin Powell v. Alabojna, theJustices

recognizedthat denial of counsel was a mur

derousact:

Let us supposethe- extreme caseof a prisoner
chargedwith acapitaloffense,who is deafand
dumb, illiterate, and feeble-minded,unableto
employ counsel, with the whole powerof the
statearrayedagainsthim prosecutedby coun
sel for the statewithoutassignmentof counsel
for hisdefense,tried,convicted,andsentenced
to death.Such aresult, which, if carriedinto
execution, would be little short of judicial
murder....
Powell, siçra. 2Z7 U.S. at 7Z

TheCourt of Appealsin Lavit v. Brady,
S.W.2dNov. 8,1991hassoundedthewarn
ing siren on the unconstitutionalityof Ken
tuclcy’s inadequatelyfundedpublic defender

TheBarhasspecialreasonsto be interestedin
promoting fully fundedpublic defense.Jones

v. Commonwealth,457 S.W.2d 627,632Ky.
1970.

Only by actingnow can we keep theright to

counselfrom the shacklesof debtor’sprison.

EDWARD C. MONAHAN
AssistantPublic Advocate
Directorof Training
Frankfort
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FREE COUNSEL: A RIGHT NOT
CHARITY

"In ouradversarysystemofcrL’iiinaljus
rice, thereis no right moreessentialtha1n
the right to the assistanceofcounsel."

Theproposalof thispaperisquite simple:
all thosechargedwith a crime, regardless
of economicstatus, are entitled to free
counsel.Thepresenceof counselis fun
damentalto the operation of our courts
arid to the assertionof the rightsof those
charged with crimes.Thecurrenteligibil
ity critejia are a modem day "jabber
wocky" with the result that determnina
tion is either proformaor, whenpursued,
too costly. Finally, if counselis denied,
the availability of the most important of
rights is determinedanddeniedwithout
the defendanthaving a skilledadvocate
arguingfor that right. For this andother
reasons,eligibility determinationsarenot
worth the dine, cost and the threat to
constitutionalrights they pose.

Universal eligibility sovesnot only th
problemsof definition, of qelay, cost,
the constitutionalquestions raisedby
determinationprocedures,and the coun
selless natureof the determinationbut
also will simplify court procedures, as
surecounselavailability ata much earlier
time in the process,and allow whatever
fundsdefendantsmay haveto be applied
after and if there is a conviction, to resti
union, fmesor other public purposes.

"The right to counsel has ,ristorically
been an evolving concept.’ We have
now reached that time when we must
recognize that the "right to counsel"
meansuniversaleligibility for counselto
those chargedwith a crime.

Theimpact of universaleligibility should
be modest. Universal eligibility would
not expand the areas where counsel is
required. Further in those proceedings
where counselis now provided, in most
metropolitan urban areas, the indigency
rate is 90% in felony cases.Therefore,
evenif all thosecurrentlyretainingcoun
sel were to avail themselvesof freecoun
sel, the expensewould be nominal.As a
practical matter, however,thosewithout
any fundsmakean effort to pool what-

ever resources they, their family and
friends might have to retain counselof
their choice. Whatever slight cost in
crease there might be, would be more
than offset in the simplification and
streamliningof the processof obtaining
counselalongwith savings generatedby
appointedcounsel filing bond reductip
motions much earlier for jailed clients.

ELIGIBILITY IN PRACTICE -

COMPETING, OFTEN
CONFLICTING, VALUES DE
TERMINE WHETHER FREE
COUNSEL IS GRANTED

The detenninationof eligibility for free
counselhasseveralpowerful - most fre
quently extraneous - pressures which
often effect the outcomeof the determni
nation: 1 judicial attitudes;2 cost,3 the
perceptionof the right to freecounselas
a charity, and 4 the proformanatureof
the proceeding.

JUDICIAL AlTITUDES

Judges believe they are neutraland that
they can therefore adequatelyprotect
most defendants’rights, thereforedefen
dants do not really needan appointed or,
for thatmatter,retainedattorney.Experi
encedjudgesfeel routinecasesmerit rou
tine treatment.Counsel,afterall, is often
young and inexperiencedandwill "law
yer" the caseto death. Therefore, judges
may often makesomeeffort to resolve
the casewithout counsel. This attitude,
still rampantlypresentin rural America
in feloniesand universally presentin mis
demeanors,is not new nor is it a product
of current "docket pressure." This
"judgey" attitude traces to the 16th and
17th century.

In England,following the Revolution and
the merger of Equity and Law Courts in
the 1600’s, criminal justice becamein
creasingly neutral towards the accused
and the state. Prosecutionswere brought
by private persons andby the rnid-18th

century, the judge viewed himself as a
disinterestedrefereeratherthananessen
tial arm of Crown power. Ironically in
matters of treason, counselwas fully al
lowed andprovided- likewise in misde
meanors.This supposedlyneutral posi
tion of the judge furnishedan excuse,
however, for continuing the practice of
denying counsel in felonies.The reason
commonly given wasthat the judge was
impartial and looked with equal suspi
cion on both sides in criminal actions,
with the further explanation that a ciimi
nal proceedingwas so simple that any
man ruld understand what was being
done. Another reason, though certainly
not statedopenlyat the time, was thatthe
defendant, having beenindicted as an
enemyof theking, wasat leasthalfguilty
andthat all aids should be furnishedto
theKing, whosesecurity, at anyrate dur
ing the 17th century,wasmore important
than thatof the individual accused.Such
judicial attitudes exist today but more
frequently,the prosecution biasofjudges
is attributed to their being jaded, conser
vative or too sensitive to media andpub
lic pressure.

COSTS

The secondpressure, costs, not only af
fectsthe determinationof eligibility, but
often determines which lawyer, what de
livery systemwill supply the lawyer and
what support serviceswill be available to
the lawyer. The marriageof costcon
sciousnessand the judge’s self-imageof
fairness frequently results in judges be
rating appointed counsel for "needless"
andurinecessalywork. Their fear of the
cost of defensecreatespressure to deny
counsel, order unwarrantedrecoupment
costs, or appoint attorneys who need
work but arenot thatgood.

CHARITY

The third altitude, "charity," has the ef
fect of our extending accessto counsel
basedonhardshipf thedefendantor that
a sense of fairness and compassionis
more appropriate in the counseleligibil
ity question. The effect is that some

JamesNeuhard
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judgesfeel sympathyfor the defendant
and err on the side of granting counsel
than denying counsel to a financially
strappeddefendant.

PRO FORMA

The marriageof charity with "laziness"
sometimesallied with cynicism leadsto
the fourth pressure,pro forma proceed
ings. Well meaning, lazy, and/or time
consciousjudges alike cannotdefine
"unable to afford counsel"or "inch
gency," they do nothave time to malistir
cally investigatethedata, and they fear
reversalis morelikely for denyingcoun
sel. All and any doubts are resolvedin
favor of appointingcounsel.

COUNSEL DENIAL

Studies in England starkly reveal the
abovepatternsof counseldenialand are
equally apparentin this country: If a
judge views the matter as trivial andhis
own righteousnessas high - counselis
denieddisproportionallyto the incidents
ofpoverty.Thispatternis presentin mis
demeanorassgnmentsthroughout the
United States and England.Further
more, it was notuntil the 1980’sin Eng
landthatstudiesshowedcompliancewith
the right to free counsel was being
grantedby judges.As longasthejudges
were free to deny counsel unless "the
case warranted" counsel, counsel was
frequently denied. Within courtsof the
samejurisdictions,counsel assignment
ratesvariedby asmuchas60%.Sincethe
most recentreforms in England,97% of
those charged‘with "felonies" haveas
signedcounselandinthe "misdemeanor"
court representationby privatecounselis
rare?’1 As a consequenceof the serious
attentionthe abuseof non accessto coun
sel has hadin England - principally be
causeof reluctant judges - the cost for
counselhasrisenfrom45 millionpounds
in 1977/78to over 100million poundsin
1982.However, the final steptouniversal
eligibility, thoughnot yet taken in Eng
land,will berelatively low in cost - given
that thosedefendantsstill, using private
couns?!would undoubtedlycontinue to
do so.

EVOLUTION OF THE RIGHT
TO FREECOUNSEL

To date, two dominant themeshave
driven the issueof accessto freecounsel
for thosechargedwith crimewho cannot
afford their own lawyer1 Oneis charity,
the other is dueprocess.2

The Anglo-Americanhistory of the
"right to coi.msel" datesto the ecclesias
tical courts of early Englandand was
truly a charity.PopeHonorius1111216-
1227decreedthat thoseunabletoobtain
counselwereto begiven freecounselby

the court. This lead ultimately to the
granting of an array of technical privi
legesto the benefit of the poor in eccle
siastical courts. However, charitable
nghts, essential to equity jurisdiction,
were not originallyabsorbedformally in
the secularsystemwhen,in the 16thcen
tury, the co-equal authority of Church
and Ste becamesecularizedinto one
court. Consequently,the themeof pov
erty didnotplaya rolein thecommonlaw
or constitutionaldevelopmentof the rigiJ
to freecounseluntil Johnsonv. Zerbst.
Ironically, but predictably, the right to
freecounselemergedin this countrydur
ing theheight of the great depressionand
the new deal. The great counselcases
decidedduring the depression-affected
1930’s and the civil rights and w-on
poverty affected 1960’s were strongly
written in due processterms but were
made possibleby the greathuman and
civil rights causesof theday.

"Thelife of the law hasnotbeenlogic:
it has beenexperience.The felt neces
sities of the time, the prevalentmoral
and political theories, institutions of
public policy, avowedor unconscious,
even the prejudicesjudgessharewith
their fellow-men, have a good deal
moreto do with that thansyllogismsin
determining the rul95by which men
shouldbe governed."

In Powell v. Alabama,’6JusticeSuther
land’s oft quotedlanguageforcefully and
eloquentlystatedthedueprocessimpact
of the assistanceof counsel:

‘The assistanceof counsel is often a
requisiteto the very existenceof a fair
trial.

Theright tobeheardwouldbe,in many
cases,of little avail if it didnotcompre
hendthe right to beheardby counsel.
Even the intelligent andeducatedlay
manhas small andsometimesno skill
in the scienceof law. If chargedwith
crime, he is incapable,generally,of
determining for himself whether the
indictment is goodor bad. He is unfa
miliar with the rules of evidence.Left
without the aid of counselhe may be
putonthalwithoutapropercharge,and
convictedupon incompetentevidence,
or evidenceirrelevant to the issueor
otherwiseinadmissible.He lacks both
the skill and knowledgeadequatelyto
preparehis defense,even though he
have a perfect one. He requires the
guiding handof counselat every step
in the proceedingsagainsthim. With
out it, thoughhebenotguilty, he faces
the danger of conviction becausehe
does not know how to establishhis
innocence,If that be true of men of
intelligence,how muchmore true is it
of the ignorantanilliterate,or thoseof
feebleintellect."1’’

The perception of the "right to counsel"
asa fundamentaland essentialdue proc
ess right continued to grow follo’ing
Powell.However, inBetts v.Brady,’ the
Supreme Court was not ready to deter
mine that the assistanceof counselwas
sucha fundamentalright that the Consti
tution mandatedthe right to freecounsel
in the states through the due process
clauseof the 14th amendment.

In 1963, the SupremeCourt clearly laid
the foundation for universaleligibility of
freecounselin all adversaryproceedings
where a personis chargedwith a crime:

lawyersin criminal casesareneces
sities not luxuries. The right of one
chargedwith crime tocounselmay not
be deemed fundamental and essential
to fair trials in somecountries,butit is
in ours."19

In Gideon v. Wainwright?° the court
squarelyrejectedBetts v. Brady andheld
that it was an aberrationfrom the clear
line of cases recognizing the right to
counselasa fundamental necessity-nota
luxury, and hence,equal protection man
datedthat the poor receivefreecounsel.
Following Gideon, the constitutional
right to free counselw# recognizedin an
array of proceedings. Most of the sub
sequentfree counscasesextendedthe
constitutionalright to counselthrough
out charging,conviction, sentenceand
post-conviction proceedings.

As the right to counselwas rapidly ex
tended, the quantity of change and the
strength with which the needfor counsel
was expressedinexorably revealed that
the time for universaleligibility hadar
rived. JusticePowellrecognizedin Arg
ersingertheanomaly the impact the right
to free counsel cases would have on
working andmiddleclassAmericans.

"Indeed,oneof theeffectsof thisruling
will be tofavor defendantsclassifiedas
indigentsoverthosenot so classified,
yet who are low-incomegroups...The
line betweenindigency and assumed
capacitytopayfor counsel isnecessar
ily somewhatarbitrary, drawn differ
ently from Stareto Stateand often re
sulting in seriousinequitiesto accused
persons.The Court’s new rule will ac
cent the disadvantageof beinA barely
self-sufficienteconomically."

In recognizingthe evolution of the right
to free counsel,he expressed concern
over the enlargementof the right.

"No onecan foreseetheconsequences
of such a drastic enlargement of the
constitutionalright to freecounsel.But
eventoday’s decisioncouldhave a se
riously adverseimpactipon the thy-to
dayfbnctióning’bf thWëririiflialjustitt
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system.We should be slow to fashion
a new constitutionalrule with conse
quencesof suchunknowndimensions,
especiallysince it is suppctedneither
by history nor precedent."

His contzmwas either that the system
would slow down because everyone
would assertandusetheir right to a law
yer or that thecost would bankruptlocal
governments.As often is the case when
fundamentalhumanrightshavebeenrec
ognizedandenforced- the concernswere
not realized.But evenin recognizingthat
the Republic didnot fall becausethepoor
now had lawyers,Justice Rehnquist still
expressedreservationsaboutexpending
the right to freecounsel:

"Argersinger has proved reasonably
workable whereasanyextensionwould
create confusion and impose unpre
dictable, notnecessarilyin-substaiijal,
costson 50 quite different States.’

THE NEED FOR UNIVERSAL
ELIGIBIL]TY NOW

Even though the costsfor defensecoun
sel makeup usually less than 1-3% of a
jurisdiction’s criminal justice budget,
such "costs" have broughtgreatpressure
to be "contained."Seldomlookedat asa
percentage of total costs but usually
looked at in isolation, they are easytar
gets. Seenasfunds for criminals - worse
asfunds for indigent criminals- they lack
a constituencyand, hence, are usually
low priority or neglectedareas.Further
by viewing charity as the driving force
behind the right to counsel,the right has
sufferedthe generalbacklashall "poor"
people’sprogramscurrently suffer. The
effect has beento tighten the finding of
eligibility, overassign public defenders,
force defendantsto repaycounselcosts,
andcreatehighvolumeand woefully in
adequatecontract systems.Overall, this
pressurehas leadto generallydisparag
ing of the useandabuseof theright to
counselgenerallyandparticularlyunder
mined support for free counsel for the
poor. If we hopeto ensurethe validity
andfundamentalimportanceof the right
to counsel- then wemustremoveanyhint
that free counsel is tied to charity or is
only the province of the functionally
poor.

The evolution of the right to counsel,to
the right to free counsel,to the right to
free paidcounselandfmally to the right
to reasonablycompetentfreepaid coun
sel - hasbroughtus now to the tithe, just
as a similar evolution did in segregated
education,to recognizefree counsel in
criminal casesas a fundamentalneces
sity. Accessto free counselshouldnot be
dependent on a judge or a bureaucrat

makingadeterminationof eligibility us
ingzrnworkablecriteria where the defen
dant is assertinga requestfor the most
fundamentalright of all - andlackscoun
seldoing so.

As the United StatesSupremeCostsaid
in Brown v. BoardofEducation:

"In approachingthis problem,we can
not turn the clock back to 1868 when
the 1114th] Amendmentwasadopted,or
evento 1896when Plessyv. Ferguson
was written. We must considerpublic
education in the light of its full devel
opmentand its presentplacein Ameri
canlife throughoutthe Nation. Only in
this way can it be determined if segre
gation in public schoolsdeprivesthese
plaintiffs of the equalprotectionof the
laws.

Today, education is perhapsthe most
important function of state and local
governments.Compulsoryschool at
tendancelaws and the greatexpendi
tures for education both demonstrate
our recognitionof the importanceof
educationto our democratic society. It
is required in the performanceof our
mostbasicpublicresponsibilities,even
service in the annedforces. It is the
very foundation of good citizenship.
Today it is a principal instrument in
awakening the child to cultural profes
sional training, and in helping him to
adjustnormally to his enviromnent.In
thesedays,it is doubtful that anychild
may reasonablybeexpectedto succeed
in life if he is denied the opportunity to
an education.Such an opportunity,
where the statehas undertakento pro
vide it, is a right which must b7made
available to all on equal temis."

So it is with the role defensecounsel
plays in our criminal justice system.Is the
abovelanguageregardingeducationdif
ferent from the United States Supreme
Court’s observationregardingthe impor
tanceof counselin criminal cases?

"In Gideon v. Wainwright, stipra
overruling Bells v. Brady, 316 U.S.
455,86 L.Ed. 1595, 62 S.Ct. 1252,we
dealtwith a felony trial. But we didnot
so limit the need of the accusedfor a
lawyer. We sai& ‘[I]n our adversary
system of criminal justice, anyperson
haledinto court,who is too poor tohire
a lawyer, cannot be assureda fair trial
unlesscounselisprovided for him. This
seems to us to be an obvious truth.
Governments,both state andfederal,
quite properly spend vast sums of
money to establishmachinery to try
defendantsaccusedof crime. Lawyers
to prosecuteare everywheredeemed
essentialto protectthepublic’s interest
in an orderly society. Similarly, there
are few defendantschargedwith crime,

few indeed, who fail to hire the best
lawyers they can ge to prep&e and
present their defenses.That govern
ment hires lawyers to prosecuteand
defendantswho have the money hire
lawyersto defendarethe strongestin
dicationsof the widespreadbelief that
lawyersin criminal courtsarenecessi
ties, not luxuries. The right of one
chargedwith crime to counselmay not
be deemedfundamentaland essential
to fair trials in somecountries,but it is
in ours.From the very beginning,our
state and national constitutionsand
laws have laid greatemphasison pro
cedural and substantivesafeguardsde
signedto assuredfair trials beforeim
partial tribunals in whicheverydefen
dantstandsequalbeforethe law. This
noble ideal cannotbe realizedif the
poor man chargedwith crime has to

facehis accuserswithout a lawyer to
assisthim.’ 372 U.s. at 344,9L.EcL2d
at 805, 9 ALR2d 733." Footnotes
omitted.

In the daily livesof ourcitizens,assertion
of basicrights - indeedrights oncepaid
for - roads,parks, schools,voting, and
education - now aredeemedsoessential
andfundamentalthat accessto them is
free andunqualifiedby wealth or pov
erty. Indeed,rich or poor enjoy equal
accessto public schoolsandpublicfacili
ties.

If we want to reorient thecurrentwoeful
imbalanceof fuØing within the criminal
justice system, then we must remove
defensecounselcostsfrom the province
of the poor only. If indeedthe presence
of defensecounsel is essentialto the ef
ficiency of oursystemandfundamental
due process, then competent counsel
should be universallyavailable to all re
gardlessof their economicclass.Such a
reorientationof the role ofassignedcoun
sel will makethe importance of counsel
less easyto dismissas acharity thatwill
be provided in good times but so easily
deferredin harqtimes when only essen
tials comefirst. 0
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It should be noted that many states
either by statute,common law or state
constitutionsalreadyhada broadrightto
freecounsel.Comment,"Right to Coun
sel: TheImpactof Gideon v. Wainwright
in theFifty States,"3 Creighton L. Rev.
103 1970.

407 U.S. 25, at 50,92S.Ct. 2006, 32
L.Ed.2d 530 Powell, J., concurring in
result.
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2Scottv. lllinois, 440 U.S.367, 373, 99
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26374 U.S. 483, 74 S.Ct. 686, 98 LEd.
873 1953.

27347U.S. 492-493.
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29Seegenerally, Lefstein,supra.

30It hasbeenmy experiencein 15 years
of budget hearings in Michigan state
with aboomor busteconomythat thë?ë
hasneverbeena"goodtime" for defense
funding.Perhapsonlynuclearwastesites
are lower in popularity thancriminal de
fenseservices.

CHRONOLOGY OF BICENTENNIAL DATES RELATED TO

THE RATIFICATION OF THE BILL OF RIGHTS

JANUARY 16, 1786: Virginia’s legis
lature adoptsastatuteforreligiousfree
dom,originallydraftedby ThomasJef
fersonand introducedby JamesMadi
son. The measureprotects Virginia’s
citizensagainstcompulsionto attendor
support any church, and againstdis
crintination basedupon religious be
lief. The law servesas a model for the
First Amendmentto the United States
Constitution.

MAY 25, 1787, OPENING OF THE
CONSTITUTIONAL CONVEN
TION: On May 25, a quorum of dele
gatesfrom sevenstatesarrivesin Phila
delphia in responseto the call from the
Annapolis Convention,and the meet
ing convenes.Ultimately, repre
sentativesfrom all the statesbut Rhode
Island attend. Of the 55 participants,
over half are lawyers and 29 have at
tendedcollege.Thedistinguishedpub
lic figuresincludeGeorgeWashington,
JamesMadison, Benjamin Franklin,
GeorgeMason, GouverneurMoths,
JamesWilson, RogerShermanandEl-
bridgeGerry.

MAY 29, 1787: Rather thanamendthe
Articles of Confederation, the VIR
GINIA PLAN is proposedwhich de
scribesa bicamerallegislature,a judi
ciary branchanda counselcomprised
of the executiveandmembersof the
judiciairy branchwith avetooverleg
islative enactments.

AUGUST 6, 1787: The five-mancom
mitteeappointedto draftaconstitution
basedon 23 "fundamentalresolutions"
drawn up by the conventionbetween
July 19 andJuly 26 submits its docu
mentwhich contains23 articles.

AUGUST 6-SEPTEMBER 10, 1787:
The Convention debates the draft coh
stitution.

SEPTEMBER 8, 1787: A five-man
committee comprised of William
Samuel Johnson chair, Alexander
Hamilton,JamesMadison,RufusKing
andGouvemeurMorris,is appointedto
preparethefmal draft.

SEPTEMBER 12, 1787: The Com
mittee submits the draft, written pri
marily by Gouvemeur Morris to the
Convention.

SEPTEMBER 13-15, 1787: The Con
vention examinesthedraft clause by
clause,and makes a few changes.

SEPTEMBER 17, 1787: All twelve
statedelegationsvote approval of the
document.Thirty-nineof theforty-two
delegatespresentsign the engrossed
copy, andaletterof transmittal to the
Congressis drafted. The Convention
formally adjourns.

SEPTEMBER20, 1787: Congressre
ceives the proposedConstitution, and
on September28. resolvesto submit
theConstitution to specialstateratify
ing conventions.

OCTOBER 27, 1787: The first "Fed
eralist" paperappearsin New York
City newspapers,one of 85 to argue in
favor of the adoptionof thenewframe
of government. Written by Alexander
Hamilton, JamesMadison and John
Jay, the essaysattempt to counterthe
argumentsof anti-Federalists,who fear
a strong centralizednational govern
ment.

DECEMBER 7, 1787: Delawarerati
fies theConstitution thefirst stateto do
so by unanimousvote.

JULY 2, 1788: The Presidentof Con
gress, Cyrus Griffin of Virginia, an
nouncesthat theConstitution hasbeen
ratified by the requisitenine states.A
committeeis appointedto preparefor
the changein government.

NOVEMBER 20, 1789: New Jersey
ratifies ten of the twelve amendments
submittedby Congressin responseto
the five states ratifying conventions
that hademphasizedtheneedfor imme
diate changes,The Bill of Rights, the
first stateto do so.

DECEMBER 15, 1791: Virginia rati
fies the Bill ofRights, making it partof
the United StatesConstitution.*

* Threeof the original thirteen states
didnot ratify the Bill of Rightsuntil the
150anniversaryof its submissionto the
states.Massachusettsratifiedon March
2, 1939; Georgiaon March 18, 1939;
andConnecticuton April 19, 1939.
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HAPTER 11

Constitution of tile ‘UnitedStates
SFourtIi Amen4Tnzent

‘Unreasonablesearchesandseizures:The riqlit of thepeople to
be securein their persons,houses,papers,ant effects,against
unreacoruzflf.esearchesantI seizures,shall not be viafated, aiuf
no wan-antsshall issue, but upon probablecause,supported
byoathor affirmation,andparticularly describing theplaceto
be searched,inul thepersOns or things to be seized.

Constitutionof flCentucky
Section10

Security from search anti seizure; conditions of issuance of
warrant: The peopleshall be securein their persons, houses,
papersandpossessions,fromunreasonablesearchantI seizure;
a-nil no warrent shall issue to search any place, or sieze any
person or thing, without describing them as nearly as may
be,nor withoutprobablecausesupportedbyoathoraffinnation.
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BEYOND THE BATTERED CONSTITUTION

zLa

The bicentennialof the Constitution in
1987commemoratedthe enduringterms
of the most favorable deals the framers
couldagreeamongthemselvesto sirike.
Conceivably,1987’sconstitutionalcom
motion was misconceived.At least as
importantas the framers’deals was the
factthatthey societallysealed.Only ‘We
the People" could ratify the framers’
separateagreementsasthe oneCorzstitu
Lion of the United Statesof America,
which, of course,"We the People" did in
1788. It is a wonder that the ratification
of the Constitution is not "bicentennial
ize&" After all, the Constitution itself
comescloser to commandingthat "We
the People" commemorateits ratzjlca
tion ratherthanits framing, in its pream

Maybe we have becomeso accustomed
to each Supreme Court saying that the
Constitution and prior Supreme Court
opinions do not really meanwhat they
say that ‘We thePeople"donotbotherto
worry about constitutionalconsistency.
But worry we should. Nowhere is this
judicial repositioning more oblivious to
the languageof the Constitution and
more obstructiveto the blessingsof lib
erty thanin the realmofperhapsthe most
important amendmentto the Constitu
tion, the fourth, which provides:

The right of thepeople to be securein their
persons,houses,papers, andeffects, against
unreasonablesearchesand senires,shall
not be violated, andno Warrants shall issue,
but uponprobablecause,suppoitedby Oath
or affirmation, and particularly describing
theplaceto be searched,andthepersonsor
thingsto be seized.

If we startwith the propositionthat war
rantlesssearchesandseizuresareper se
luireasonableunlessfalling within oneof
the "specificallyestablishedandwell-dc
lineateij ex,peptionsto the warrant re
quirement" and, if we assume,in an
abstractinstance,weare left with a situ
ation in which the fourth amendmentre
quires a warrant. According to the Con
stitution, "no Warrantsshall issue but
upon probablecause?’According to the
Supreme Conrt., however, no warrants

shall issuebut upon a "fair probability
that contrabandor evidenceof a crime
will be found" on a particularpersonor
in a particularplace. That something is
a fair probability does not necessarily
meanthat it i probable. A probability is
a likelihood. Whethera probability is
fair is in the eyesof the beholder. In the
context of a warrant, the beholder is a
magistratewho is to look at the amor
phous "totality of the circumstances"
and who is to bepaid "greatdeference."6
In other words,what the magisqatesays,
for practical purposes,goes, despite
constitutionallanguageto the contrary.

In the rare instancewhere a court finds a
searchwarrantnot supportedby the Su
preme Court’s notion of probable cause,
and,in*

the absenceof an allegation that the magis
trate abandoned his detached and neutral
role, Ithe] suppression1°f evidenceobtained
by police officers in reliance on the warrant]
is appropriate only if the officers were dis
honest or reckless in preparing their affidavit
or could not have harbored an objectively
reasonablebelief in the existenceof prob
able cause.

Given the SupremeCourt’s definition of
probable causeand, unlessany dishon
estyorrecidessnesson the part of a police
officer in preparingthe affidavit wasbla
tant., tl1e evidentiaryoutcomeis predeter
mined and contraryto the fourth amend
ment’slimitation upon governmentalen
croachmentof individual privacy.

Under the deterrence rationaleof this
good faith exceptionto the exclusionary
rule, theSupremeCourt knowsno limits.
Evidenceis not inadmissiblebecauseit
was seized pursuant to a statute sub
sequentlydeclaredunconstitutional,un
less a reasonablepolice officer should
know thathhestatuteis "clearly unconsti
tutional."1 Query: could anything be
more constitutionally confoundingand
jurisprudentiallyperniciousthan pennit
ting the conviction of a defendanton the
basis of evidenceseizedpursuantto an
unconstitutionallaw?

Queryor noquery, overstatingor lament
ing that the Constitution of the United
States is battered, beaten, and but
shredded is counterproductive It is
enoughto show that that is the stateof the
federalConstitution, at least in somein
stances,from the perspectivesof the
criminal defendant,his or her counsel,
and those who care to keep the Bill of
Rights off the EndangeredSpeciesList.
This now becomesa takeheedtype of
tale bottomedon the notion that there is
no sanctuary but in purposeful action. In
particular, this tale intends to incite a
nationwidestateconstitutionalriot.

The riot should originate from the site
where the rallying cry is most insightful,
in Oregon.In accordwith the spirit and
power of state constitutional law, the
motto ofthe StateofOregon isA/us Volat
Propriis ç’She flies with her own
wings".’ She is guidedby OregonSu
preme Court AssociateJustice Hans
Lthde wrote the now well settledOre
gon rule that

[t]he proper sequence is to analyze the
state’s law, including its constitutional law,
before reaching a federal constitutional
claim. This is required, not for the sake of
parochialism or of style, but because the
statedoes not deny any right claimed under
the federal Constitution when the claim be
fore the court in fact is fully Set by state
law’4

Every state is free to adhereto such a
rule. Various ?tC5 have done so in
varying degrees. Until everystatefully
does so, the state constitutionalrevolu
tion must continue.

Oregon’srallying cry for inç4sive inde
pendent analysishasmostly reverber
atedin the confinesof casesarising under
article 1, 9, of the OregOn Constitution,
whichis practicallyidenticalto the fourth
amendmentof the federalConstitution in
providing that:

no Jawshall violate the right of thepeople to
be secure in their persons, houses, papers,
andeffects,against unreasonablesearch and
seizure and no warrant&shallissue but upon
probablecause, supported by oath, or af
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firmation, and particularly describing the
placeto be searched,andthepersonor thing
tobeseized.

The textualdifferencesbetweenarticleI,
9 and the fourth amendmentare neither
significant for practical purposesnor nec
essaryfor different results.Oregon’stext,
like that of most states,wasnot modeled
from the federal Bill ofRights,but rather
from other states’ bills of rights8 Be
sidesthe historical primacyof states’bills
of rights and the hierarchical logic ?constitutionallaw in a federalsystem,
there are three main reasonsfor inde
pendent state constitutional analysis.
One is that the decisions of the United
StatesSupreme Court, especially in the
area of search and seizure, are often
fraught with awkward logic and are as
unstable as the Supreme Court’s men
bership.Another is that eachstate’sjudi
ciary is independently responsible to
safeguardthe right2s of citizensunder the
state constitution. The other is that,
from a defendant’sperspective,there is
nothing to loseand everythingto gain.

For the first four reasons, the Oregon
Supreme Court has freuently departed
from federalprecedent. In particular,in
Oregon, contrary to the federal positio;
probable causemeansprobablecause,"
ratherthAn fairprobability or substantial
chance. Evidence obtainedby police
officers in relianceon a searchwarrant
subsequently found unsupported by
probable causeis routinely excluded in
Oregon?4 Rather than basethe exclu
sionaryrule on a speculative theory of
deterrence,Oregon courts deny "the gov
ernment the fruits of its transgressions
against the personwhose rights it has
invaded ... to preservethat person’srights
to the sameextent as if governmenç
officers had stayed within the law,"
More precisely, the Oregon Supreme
Court has looked "to the character of the
rule violated in the courseof securing the
evidencewhen deciding whetherthe rule
implieda right not to bejrosecutedupon
evidence so securecL" Oregon’s per
sonal rights rationale, in contrastto fed
eral deterrencetheory, necessarilyleads
to the exclusion of evidence obtained
pursuantto a statesubsequentlyfound
unconstitutional.

In Oregon and across the country, count
lessstateconstitutional claims inherent in
search andseizure casesawait appellate
recognition. In making state constitu
tional claims, instruct the court how to
analyzethe provision at issueandexain
why the claim deservesrecognition. To
that end, relentlessresearchand hide
pendent judgment will go far. In the em
powering words of JusticeHansLinde:

Whatthe life of the law of searchand seizure
needs is more logic, not moreexperience...
The rule that searches must be judicially

authorizedwheneverpossibleandthat war
rantlesssearchesare extraordinary depar
turesfrom therule deservesto be more than
a comforting fable becausethe primary
source of the governing premises remains
thestate constitutional guarantee of a judi
cial warrant ... not what judges write about
it. The guaranteewill remain for future
judges to apply, as long as thepeople do not
chooseto amend theconstitution to sacrifice
that guarantee.

In sum, beyond the battered, beaten,and
all butshreddedfederalConstitution, the
promises of those who framed our state
constitutions,until amended,remain in
tact.

NICKOLAS FACAROS
University of Oregon
Schoolof Law

Reprinted from the CHAMPION, Nov.
1988,by permission1988NACDL Aux
iliary EssayCompetition.

FOOTNOTES

‘U.S. CONST.preambleprovides:"We the Peo
ple of theUnited States,in Orderto form a more
perfectUnion,establishJustice,msure domestic
Tranquility, provide for the common defense,
promotethe general Welfare, and secure the
Blessingsof Liberty to ourselvesandourPoster
ity, do ordainand establishthis Constitution for
the United Statesof America."

2Katzv. United States, 389 U.S. 347,3571967.

3illinois v. Gates, 462 U.S. 213, 238 1983. At
one point, the Court assertedthat "probable cause
requiresonly a probability or substantialchance
of criminal activity." Id. at 243 n,13.

4Webster’sNew World Dictionary of the Ameri
can Language1132 2d collegeed. 1970.

5Gates, supra note 3 at 241

61d. at 236.

7Franics v. Delaware, 438 U.S. 154 1978, de
scribesthehoops a defendant must jump through
in order to challengea warrant affidavit sufficient
on its face:

[Wjhere the defendant makes a substantial pre
liminary showing that a false statement know
ingly or mtentionally, or with reckless disregard
for thetruth, was included by theaffiant in the
warrantaffidavit, andif theallegedlyfalse state
ment is necessaryto the findmg of probable
cause,the Fourth Amendmentrequires that a
heanngbe heldatthedefendant’srequest.In the
eventthat at that hearing theallegation of perjury
or recklessdisregard is establishedby the defen
dant by a preponderanceof the evidence,and,
with the affidavit’s false material setto one side,
the affidavit’s remaining content is insufficient
to establishprobablecause,the search warrant
must be voided and the fruits of thesearchex
duded to the same extent as if probable cause
was lacking on the face of the affidavit. Id. at
155-56.

tmUnited States v. Leon, 468U.S. 897,9261984.

9This is so even though theCourt hasheld that
"all ev,denëeobtainedby searchesand seizures
in violation of the Constitution is, by that same
authonty,inadmissiblein a statecourt." Mapp v.
Ohio, 367 U.S. 643, 655 1961.

t0lllinois v. Krull, 107 S.D. 1160, 1167 1987.

The Court’s holding provides politically pres
sured legislatures with a grace period during
which the police-may freely perform-unreason--
able searchesand createsa positive incentiveto
promulgateunconstitutionallaws which mayaf
te thousandsor millions of citizensgiven that
it is not apparent how much constitutional law a
reasonablepolice officer is expectedto know.
See Id. at 1175-77 O’Connor,J., dissenting.

11Nevertheless,commentatorsobsessivelycon
template criminal defendants’constitutionalcri
sis. See, e.g., THE BURGER COURT: THE
COUNTERREVOLUTION THAT WASN’T
V. Blasi ed. 1983.

‘20R. REV. STAT 86.040 1987.

t3justice Hans Linde is quite possibly the pri
mary instigatorof the burgeoning stateconstitu
tional revolution. For his visionary analysesof a
"New Federalism7 see Linde, Without "Due
Process"-Unconstztutional Law in Qregon, 49
OR. L. REV. 1251970 Linde, Book Review,
52 OR L. REV. 325 19/3 reviewingB. SCI-l.
WAR’12 THE BILL OF RIGHTS: A DOCU
MENTAkY HISTORY 2 vols. 1971; Linde,
First Things First: Rediscovering the States’
Bills ofRights, 9 U. BALTL. REV. 379 1980;.
Linde, E Phiribus: Constitutional Theory and
State Courts, 18 GAL. REV. 165 1984.

For the analysesof other thoughtful commenta
tors on the trend towarda "New Federalism,"see
Symposium: The &ner&ence of State Constitu
tionalLaw, 63 TEX.L. REV. 959 1985; Abra
hamson, Reincarnation of State Courts, 36
SW.L.J. 951 1982;Brennan,The Bill ofRights
and the Stales: The Revival of State Constitu
tions as Guardians of Individual Rights, 61
N.Y.U. L. REV. 535 1986; Collins, Reliance
on State Constitutions: Some Random Thoughts,
54 MISS. L.F. 371 1984; O’Connor, Trends in
the Relationship Between the Federal and State
Courts From the Perspective of a State Court
Judge, 22 WM. & MARY L. REV. 801 1981;
Polfack State Constitutions as Sepirate Sources
of Fundamental Rights. 35 RUTGERS L. REV.
707 1983;Welsh, Reconsidering the Constitu
tional Relationship Between State and Federal
Courts, 59 NOTRE DAME L. REV. 1118
l984 Welsh, Whose Federalism? The Burger
Court s Treatment of State Civil Liberties Judg
ments, 10 HASTINGS CONST. L.Q. 819
0983; Williams, In the Supreme Court’s
Shadow: Leflutirnacy of State Rejection of Su
preme Court s Reasoning and Result, 35 S.C.L
REV. 4031984;Williams, StateConstitutional
Law Processes, 24 WM. & MARY L. REV. 168
1983; Note, Developments in the Law-The
Interpretation of State Constitutional Rights. 95
HARV. L. REV. 1331 1982.

For a selectionof 1970’s analyseson this trend,
see Willner, Constitutional lnter&retation in a
Pioneer and Populist State, 17 WILLAMETTE
L. REV. 757 n.2 1981.

‘4Sterling v. Cupp 290 Or. 611,614,625P.2d
123, 126 1981 Linde, J.. Orgon Supreme
Court AssociateJustice Wallace F. Carson Jr.,
cogently summarizedtheunderlying rationaleof
the Oregonnile as well as the application of it in
a speechto the Oregon Criminal DefenseLaw
yers Association on.March 24, 1983. For a
slightly revised version of the speech,seeCar
son,"Last Things Last": A Methodological AR
proach to Legal Argument in State Courts, 9
WILLAME1TE L. REV. 621 1983.

SeeMichgan v. Lenj, 463 U.S. 1032 1983;
Pruneyard Shopping Center v. Robins, 447 U.s.
74 1980.

‘6See Collins & Gaile, Models of Post -lncorpo
ration Judicial Review: 1985 Survey of State
Constitutional Individual Rights Decisions, 55
U.CIN.L. REV. 317 1986; Collins, Gaile &
Kincaid, StateHighCourts, State Constitutions,
and Individual Rights Lit itation Since 1980: A
Judicial Survey, 14 HASTINGS CONST.L.Q
599 1986. Cf Delaware v. Van ,4rsdall, 475
U.S. 673, 689-780 1986 Stevens,J., dissent-
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U.S. 673, 689-7801986 Stevens,J., dissent
ing.

17A striking example of the Oregon Supreme
Court’s willingnessto independentlyanalyzea
stateconstitutionalcounterpartto an amendment
of thefed ral Constitutionotherthanthefowih
us found in an obscenity case called State v.
Henry, 302 Or. 510, 7321’.2d9 1987.

‘8SeeCarson, sIQra note14, at 647-48,652."It
is fiction too long acceptedthat provisions in
stateconstitutionstextually identical to theBill
of Rights were intendedto mirror their federal
counterpart.The lessonof history is otherwise:
theBill of Rights was basedon corresponding
provisionsof thefirst slateconstitutionsrather
thanthereverse."1 B. SCHWARTZ TIE BiLLOP RIGHTS: A DOCUMEITTARt HISTORY
383 1971.

‘9See supra text accompanyingnote 14.

%responseto an arjument that textual sinti
lantiesbetweenthe Oregonand Untted States
Coristitiuions oughtto begetsimilar results,Jus
ticeLinde responded:

Diversity is the price of a decentralizedlegal
system,oritsjustification,andguidanceon coin-
mon issuesmaybefound in thedecisionsof other
statecourts as well las m thoseof the United
StatesSupremeCourt. The slateargues,cor
rectly, that diversity doesnot necessarilymean
that staleconstitutional guaranteesalways are
more stringent than decisionsof the Supreme
Courtundertheir federalcounterparts.A state’s
view of its own guaranteemay indeed be less
stringent,in which casethe slateremainsbound
to whateveris thecontemporaryfederal rule. Or
it may lie thesameas thefederal nile at thelime
ofthestatecourt’sdecision,which ofcoursedoes
not preventthat the state’sguaranteewill gam
differ when the United SlatesSupremeCourt
revises its interpretationof thefederal counter
part. The pointIs not that a state’sconstitutional
guaranteesaremoreor lessprotectivein partiat
lar applications,but that they were meant to be
andremaingenuineguaranteesagainstmisuseof
the state’s governmentalpowers, truly inde
pendentof therising andfalling tides of federal
caselaw both in method andin specifics. State
courts cannot abdicatetheir responsibility for
theseindependentguarantees,at rust notunless
the people of the slate themselveschoose to
abandonthem andentrusttheir rights entirely to
fedem!law.

Statev. Kennedy,295Or. 260,270,71,666P.2d
1316, 1323 1983 citations omitted.

See e.g.,Statev.Boyanovsky,304 Or. 131,743
Pid 711 1987 rejecting dictum concerning
sobrietycheckpointsinDelàwarev.Prowse,440
U.S. 648 1978; State v. Brown, 301 Or. 268,
721 P.24 1357 1986 revisingthe "automobile
exception" to the warrant requirement set forth
in United Stales v. Ross, 456 U.S. 798 1982;
Statev:Atkiisson,298 Or. 1,688 P:2d 8321984
rejecting warrantlessnonuivestigatoiy inven
tory holding in South Dakotav. Oppernian,428
U.S. 364 1976; State v. Caraher, 293 Or. 741,
653 P.24942 198 rejectingthe federal stand
ard for searchesincidentto arrestsetforth in New
York v. Belton, 453 U.S.454 1981. Cf State v.
Dunning, 81 Or. App. 296, 724 P.2d 924 1986
adheringto the refonnulationin State v. Mon
tique, 288 Or. 359, 605 P.24656 1980 of the
frameworkfor analyzingthe sufficiency of an
affidavit in supportof theapplicationfor a search
warrantdevelopedin Aguilarv. Texas,378U.S.
108 1964, and Spinelli v. United States, 393
U.S. 410 1969, while implicitly rejecting the
Umte4StatesSupremeCourt’s abandonmentof
theAguilar.Spinelli framework in Illinois v.
Gates, 462 U.S. 213 1983.
22

See State v. Ansoach, 298 Or. 375, 380-81,69
P24602,6051984 olding that the "probable
causerequirementmeans that the facts upon
which the warrant is premised must 1ed a tea
sonablepersontobelievethatseizabjetlwigswill
probably be found in the location to be

searched".

See supra note3.

‘See State v. Valentine/Durroch, 264 Or. 54,
504 P.26841972.

‘3S,tate v. Davis, 295 Or. 227,234,666P.24 802,
806-07 1983. The Davis court did not mince
words in criticizing the deterrencerationalefor
the exclusionary nile.

261d.,at235,666P.2dat807.Thus,Oregondoes
not recognizethe good faith exception to the
exclusionaryrule adopted in United States v.
Leon, 468 U.S. 897 1984.

t1See supra note 10 and accompanyingtext.

" We the
Peopleof the
United States,

in Order to
form a more

perfect

I

14SeeCarson, supra note 14, at 652.

8State v. Brown, 301 Or. 268,283-98,721P.24
1357,1366-751986.My reluctanceon thepart
of state court judgesto independentlyinterpret
suchslateconstitutionalguaranteeswill diminish
to the extent that the stateconstitution is placed
in theforefront of statelegal analysis. Accord
ingly, urge your professional associations to
sponsoror commission historical andmethodo
logical stateconstitutionalstudies; pressure law
school faculty to make stateconstitutionallaw
pastofthtlaw school’scurriculumandthefocus
of a symposium; persuade the fearlessleadersof
law reviews, the editors-in-chief, o incessantly
solicit articles concerning the slate constitution;
write sucharticles and, last butnot least, sponsor
stateconstitutionallaw-writing contests.

t
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Importance of Civil Liberties to the FBI

ConstitutionalLimits on PoliceAuthority

I want to takethis opportunityto commu
nicateabout an issue that is very impor
mitt to me and to everyoneat the FBI-
the importance of civil liberties. And
then,I want to give you abetterunder
standing of the challenge that the FBI
faces: balancing the use of sensitivein
vestigative proceduresthat penetrate
criminal organizations with the rights of
the individual.

I begin with a story about a city in south
ern Florida that is being torn apartby
drugs. In Miami, drug dealers can be
found everywhere,violent crime is ram
pant,young people despair of ever get
ting outof their situations,and older peo
ple fear walking the streetsat night. The
FBI decidedto do something about it.

Inmid-1987, agentsfromourMiami field
office beganan undercover drug opera
tion by setting up a electronics store in
Hialeah, Florida. These undercover
agents,knowing that one of the vulner
abilities of drug traffickers is the fact that
they must communicatewith eachother,
were able to gain the confidenceof a
numberof Colombian drug traffickersby
selling them beepers,cellular phones,
navigationaldevices, and short-wave ra
dios. Throughthe useof sensitive inves
tigative techniques-informants,elec
woniç surveillance, and undercover op
erations-the FBI was able to obtain in
formation about drug shipments. We de
termined the locations of cocaine-laden
freightersand sailboatsin the Caribbean
and the Gulf ofMexico which were head
ing toward the United States.

As a result of this investigation,92people
in the United Statesand abroadhavebeen
indicated. But, even mOre importantly,
we severelydisrupted the ability of these
Colombian drug cartels to transport and
distributetheir drugsin the United States.

INVESTIGATIVE TECHNIQUES
MUST BE LAWFUL

We couldnot havedone this without the
use of sensitive investigative techniques.
Today, I’d like to reflect onsomeof these

techniques-whatthey are and how and
why we use them; how we balance our
useof themagainstthe privacy rights of
individuals, and what successes we’ve
had with them.

As Americans, we are offended by any
intrusioninto our privatelives. We don’t
want our telephones tapped. We don’t
wantto bewatched as we go about our
daily business. We don’t want to be
searched.

But we get angry if our society is not
protectedfrom those who want to do it
harm. We don’t want terrorists to kidnap
or kill innocentpeople. We don’t want
spies to sell our nation’s secretsto our
enemies. We don’t want drug dealers ru
ining the lives of our children.

How canthe FBI-whichis chargedwith
enforcing the federal laws that protect our
society-bring terrorists,spies, and drug
dealersto justice and, at the sametime,
protect the rights and freedomsof the
individual? I think the answer is clear:
Throughthe lawfuluse of sensitivehives
tigative techniques.

I know that some people worider why we
need to use these techniques. Why not
just do what the FBI has done for years-
interview witnesses, searchcrime scenes,
physically observe a suspect until he or
she is caught in the act. Well, these more
traditional investigative techniquesmay
beenough to catch bank robbers, kidnap
ers, canthieves, and the like.

But, what happens if there are no wit
nesses to question, no crime scene to
search, and no suspectsto follow? Who
do you question about a Colombian drug.
trafficker? What physical evidence does
a corrupt public official leave behind?
And, how do you evenbegin to develop
serioussuspects of a bombing if a number
of terrorist groups claim responsibility
for the deed?

Today, criminalsaremuch more sophis
ticated than their counterparts of 40or 50
years ago. Gone are the days of Bonnie

and Clyde andJohn Dillinger, when most
criminals were within the reach of the
ann of the law. Today’s criminals insu
late themselves from the law by sur
rounding themselves with others who do
their bidding for them. Today’s criminals
have also taken advantage of the ad
vances in technology and now possess
cellular telephones,beepers,and the like.

We are dealing with a wholenew class of
criminals, criminalslike the terrorist and
the drug kingpin, both of whom were
virtually nonexistent40 or 50 yearsago.
These new types of criminal organiza
tions often times can’t be penetratedby
our more traditional investigative tech
niques. We need techniquesthat will
reach into these criminal enterprises at
their highest levels.

I’d like to focus on 3 of these techniques
that facilitate our mission to reach into the
upper echelons of these criminal organi
zations- 1 informants,2 court-author
ized electronic surveillance, and 3 un
dercoveroperations.

INFORMANTS

First, a few words about informants,In
formants are called the single most im
portantinvestigative tool in law enforce
ment. The greatestproblem in solving a
crime is knowing who committed the
crime, and this is where the informant is
important. The word "informant" some
times has a negative connotation,but the
FBI informant category includes any in
dividual who willingly provides informa
tion of a general criminal nature and re
questsconfidentiality. The motivation of
these individuals may be moral, patriotic,
or self-serving; but, the endresult of in
formant cooperationsolves cases and
brings criminals to justice.

We use informants to get infonnation on
criminal activity; we use them to recover
stolen property, to locate wanted persons,
and to detect crimes in the planning
stages. Above all, we use informants to
put our undercover agentsin contact with
criminal organizations.
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How do we choose our informants? Ob
viously with great care, since we can-
and have-had some backfire on us.
First, we look for someone in a position
to furnish information or provide opera
tional assistance,and second,we look for
someonewho is willing to help. I want to
emphasizethat we don’t use informants
indiscriminately, If we can obtain the
same information in another, less intru
sive manner, we generally do.

The FBI protectsits informantsby keep
ing their identities secret, but we also
make sure that each informant is operated
in strict compliancewith attorney general
guidelines. We keep records of what the
informants have been instructed to do,
what they have done, what they have
been paid, and what they have produced.
We regularly check the informant’s in-
formation to make sure the individual is
truthful and reliable, and we periodically
review the informant’s file to ensurethe
informant is being operated in cornpli
ance with FBI rules and procedures as
well as the attorney general guidelines.

FBI informants are not used by the FBI
to circumvent legal or ethical restrictions.
They are given specific instructions not
to participate in acts of violence, use un
lawful techniquesto obtain information,
or initiate a plan to commitcriminal acts.
Thy are advisedthat if they violate our
rules, they will be subject to prosecution
by either federal or local authorities.

Informants work. Strategically-placed
informants have been at the core of virtu
ally every major long-term organized
crime, drug, white-collar crime, and do
mestic terrorism investigation conducted
by the FBI over the past few years. For
example, in the La Cosa Nostra organ
ized crime "commission" case of several
years ago, we wereable to obtain indict
ments of the leadership of 5 New York
organizedcrime families. How did we
reach this leadership? From evidence that
came from court-authorizedelectronic
surveillances; and from infonnants who
provided us with the information we
needed to show probable cause in order
to get the electronic surveillancesin the
first place.

Also, in a 1987 case I’m sure you’re all
familiar with, the FBI was able to arrest
a Lebanese terrorist in internationalwa
ters in the Mediterraneanbecause of the
assistanceof an informant. As you may
recall, this terroristwas an alleged par
ticipant in the hijacking of a royal Jorda
man airliner in Beruit, Lebanon, which
held anumber of U.S. nationals. Without
the use of an informant, he would prob
ably still be at large.

Incidentally, the arrest of this terrorist
marked the first time that an individual

was arrested outside the United States
and returned for prosecution to the
United States for a violation of recently-
passedextraterritorial legislation. This
legislation gave the FBI extendedjuris
diction in certain terrorismmatters and,
amongother things,made it a criminal
offense to take a U.S. person hostage
during a terrorist act.

ELECTRONIC SURVEILLANCE

Now, I’d like to turn to the use of court-
authorized electronic surveillance, one of
the most effective and valuable tech
niques used in both criminal and national
security investigations.

With Title ifiof the Omnibus Crime Con
trol and Safe Streets Act of 1968, and the
addition of the Electronic Communica
tións Privacy Act of 1986, Congress pro
vided the comprehensivestatutory basis
for using court-authorized electronic sur
veillance in investigating violations of
certain major federal criminal statutes.
These violations include organized crime
activities; murder, kidnaping, robbery, or
extortion; obstruction of justice; hostage-
taking; mail fraud, and the manufacture
of, or trafficking in, narcotics, marijuana,
or other dangerous drugs.

However, since electronic surveillance is
such an intrusive technique, we must
meet very stringent requirementsand
show probabk cause that evidence of
criminal activity will be intercepted by it
before a federal judge will approve the
application. And, we use it only in in-
stanceswhere other investigative tech
niques would not or could not work.

The case agent in an FBI field office
prepares the affidavit in support of an
application for the principal legal advisor
in the FBI field office, by the U.S. Attor
ney’s Office, and by supervisory person
nel in the field office, If everything is in
order, it is then sent to FBI Headquarters
in Washington.At headquarters, our Le
gal Counsel Division, Criminal Investi
gative Division, and attorneys at the De
partment of Justice DOJ scrutinize
every affidavit in support of the applica
tion. We then refer the application, in
cluding the affidavit, to the Attorney
General, or his designee, for authority to
file it in federal court. The application is
then submitted by a U.S. Attorney to a
District Court Judge. When the applica
tion involves particularly sensitive cir
cumstances, my special assistants and I
also carefully review and approve it.

Once the application is authorized by the
federal judge, it is good for up to 30 days,
and we preparereports periodically to
keep the judge abreast of what is happen
ing. We must reapply for extensions, if
we need them, every 30 days.

Title ifi Electronic Surveillancehas a
number of safeguardsbuilt in to the stat
ute, including a requirement to discon
tinue the interception during anon-crimi
nal conversation and when attorney-cli
ent privilege might be involved. These
minimization measures protect the indi
vidual’s privacy and maintain a proper
standard of fairness. The application and
the affidavit submitted by the FBI Title
ifi Electronic Surveillance must include
a description of the minimization meas
ures that the bureau plans to take.

A good example of the effectiveness of
court-authorized electronic surveillance
is the recent case concerning alleged
bribery and fraud in the Pentagon’s pro
curement process.

This 2-year investigation, conducted
jointly by the FBI and the Naval Investi
gative Service, made extensive use of
electronic surveillance. As a result of this
surveillance, we were able to identify
individuals involved in improper deal
ings between consultants,some defense
contractors and certain government offi
cials. The first indictments are guilty
pleas in the case were handed down last
month, and more are expected.

Up to now, I’ve been talking about using
these sensitive investigative techniques
in criminal investigations. I just wanted
to let you know that these same tech
niques, when used in foreign ounterin
telligence investigations, are managed
much the same way. The restrictions and
guidelines which the bureau must follow
in cases of national security are as equally
stringent becauseof the very natureof
foreign counterintelligence investiga
tions. For example, when seeking
authorization for electronic surveillance
of U.S. citizens under the Foreign Intel
ligence Surveillance Act of 1978, we
must establish, to the satisfaction of a
special federal court, that the subject is an
agent of a foreign power.

UNDERCOVER OPERATIONS

The third type of investigative technique
I’d like to talk about is the undercover
operation. Over the years, undercover
operationshave become very glamor
ized, but our undercover agents are
trained professionals who work long and
hard to infiltrate criminal organizations.
It’s not easy to associatewith criminals
every day for extended periods of time.
Our agents also face a great deal of dan
ger. But, because of their work, we are
able to reach into the upper echelons of
criminal organizations, bring their lead
ers to justice, and put them out of bus i
ness.

An undercover agent can provide first
hand testifiionyinacourt of law relating
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TRAINING ON BILL OF RIGHTSto the nature and scope of the criminal
activity, the extent of invplycmQnt of
various offenders, and the location of the
evidence. This testimony, along with the
physical evidence and the information
obtained from electronic surveillances, is
an unbeatable combination in the court
room.

The use of undercover agents who can
then testify in court about a crinilnal en
terprise increases the chance of convic
tion. That means that it’s not always nec
essary to offer immunity or reduced
charges to defendants or to use convicted
felons or former confederates in order to
prosecute higherechelon subjects. It also
means that our informants often won’t
have to testify in court, so that their iden
tities remain secret, they will be safe from
physical harm, and they can continue to
provide us with information on other
matters.

As with other sensitive investigative
techniques used by the FBI, undercover
operationsare conducted under strict At
torney General guidelines and are subject
to many levels of FBI approval before
they can actually be implemented. And,
like the use of informants and court-
authorized electronic surveillance, un
dercover operations are used only if more
traditional investigative techniques
would not or could not work.

In accordance with the Attorney General
guidelines, there are 2 kinds of under
cover operations conducted by the bu
reau. One type, which is approved at the
field office level by the special agent in
charge, or SAC, involves the gathering of
infonnation on a limited basis with lim
ited funds. The second type, which in
volves a substantial expenditure of
money and/or "sensitive" circumstances,
must be approved by headquarters.

The approval process for an undercover
operation is very stringent and must be
followed every time an operation is pro
posed. It begins in the field, when the
undercover scenario is prepared. As I
said earlier, if the operation involves a
limited amount of information gathering
and funds, the SAC can approve it. But,
any other undercover operation scenario
must be forwarded from the SAC to FBI
headquarters.

Once at headquarters, the operation sce
nario goes to the Criminal Investigative
Division, which reviews it and then sub
mits it to our Undercover Operations Re
view Committee. This committee is made
up of representatives from the Criminal
Investigative Division, the Legal Coun
sel Division, and attorneys for the De
partment of Justice. These repre
sentatives carefully assess the benefits of
the undercover operations, as well as a

number of other factors-such as the risk
of invasion of privacy, the risk of harm to
private individuals or undercover éth
ployees, and the suitability of undercover
employees of cooperating private indi
viduals participating in the activity.

The committee then forwards its recom
mendations to Floyd Clarke, the head of
our Criminal Investigative, for fmal ap
proval. If, however, the operation in
volves particularly sensitive circum
stances, the committee forwards its rec
ommendations to me directly for my ap
proval.

The FBI has had many, many successful
undercover operations that have struck at
the very heart of some criminal organiza
tions. One example I’d like to share with
you is a 3-year money-laundering inves
tigation we called "Cashweb/Express
way." The purpose of this investigation
was to identify and gain enough evidence
to prosecute individuals at the highest
levels of 3 money-laundering syndicates
operating in South America and the
United States.

During "Operation Cashweb," FBI un
dercover agents operating out of a num
ber of FBI field offices were able to work
their way into the inner-sanctumof these
Colombian drug-trafficking organiza
tions by gaining the confidence of their
members. Our undercover agents were
askedto transfer almost one-half billion
dollars in drug proceeds to Colombia.
They actually laundered approximately
$175 million.

As a result of the "Cashweb" investiga
tion, the FBI arrested the hierarchy of 3
major Colombian money-laundering or
ganizations. We also seized 2,500
pounds of cocaine, 22,000 pounds of
marijuana, and $25 million in cash.

We could not have concluded this inves
tigation successfully without the use of
undercover agents who had direct contact
with members of these drug cartels.

ACCOUNTABLE TO THE PUBLIC

When using any sensitive investigative
technique, whether we are dealing with
criminal activity or threats to national
security, the FBI is always fully account
able to the public through the provisions
of the Freedom of Information-Privacy
Acts, through the close scrutiny of the
media, and through various Congres
sional Oversight Committees. My assis
tants and I have testified and will con
tinue to testify on Capitol Hill on the
value of using sensitive investigative
techniques. We are also willing to listen
to recommendations made by these com
mittees on how we can better serve the
public.

And, in order to’ensure that these sensi-
tive investigative techniques continue to
be used by our agentsin a fair and lawful
manner, we provide a wide variety of
legal training to our special agents. Our
new agents are required to take legal
courses on, among other things, the Con
stitution and the Bill of Rights. These
courses are designed to sensitize the
agents to the constitutional limits on their
authority.

Our special agents in the field, as well as
those at FBI headquarters, regularly at
tend legal seminars, in-services, and re
fresher courses on the latest legal issues.

Here in the United States, as we have for
over 200 years, we pride ourselves on the
rights our Constitution guaranteeseach
citizen. Many other nations do not have
such rights. We also pride ourselves on
the knowledge that we are able to live
freely and safely in our society.

The FBI is responsible for enforcing the
federal laws that protect our society with
out infringing on the tights of the individ
S. How can we strike a balance? By
conducting lawful investigations-by
following closely our statutes, guide
lines, rules, and regulations; by striving
for fairness; and by seeking to always
balance the concerns of liberty and order.

WILLIAM S. SESSIONS
Director
Federal Bureau of Investigation
Washington, D.C. 20535

RemarksmadebeforetheHarvard Law
School Forum, Cambridge,Massachis
setts, February8,1989

Wi//lain S. Sessionsreceived his J.D.from
Baylor University School of Law. He was
appointed US. Attorney for the Western
District of Texas in 1971. He was U.S.
District Judge in 1974 and becameChief
Judge of that court hi 1980. He resigned
that position on November1, 1987 to be
comeDirector ofthe F.B.I.
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AMERICA’S UNFUNNIEST HOME VIDEO

After the third or fourth time I watched
the national broadcast of the home video
showing Los Angeles police officers us
ing an unarmed suspect for billy club
practice, I have to confess that my de
fense lawyer instincts book over and I
found myself less interested in the brcken
bones of the alleged victim and more
interestedhow the criminal defense law
yers representing the officers were going
to pull this one out of the fire.

As any defense lawyer knows, repre
senting a police officer charged with a
crime allegedly committed while on duty
is usually a piece of cake. Most often,
juries are willing to accept a police offi
cer’s version of eventsregardless of the
number of other witnesses or the implau
sibility of the account. How many times
have jurors sat with straight faces while
an officer testifies in a resisting arrest
case along the lines of the following:
‘Tien the suspect threw his head at my
fist and thrust his stomach into my knee.
As I held up my billy club to defend
myself, the suspect backed into it at a
rapid rate of speed causing me to be
fearful for my life." In a drug case, the
scenario goes something like this: "As I
stood at the foot of the suspect’s drive
way approximately one quarter of a mile
from the house, I detected the distinct
odor of light green growing marijuana
emanating from the rear upstairs bed
room, which I recognized from my expe
tience to be between 20 and 25 shoots
approximately four to five days old."

But for the home video, the Los Angeles
officers’ defense would be the simple and
straightforward "Swarm of Killer Bees"
defense: "As the suspect exited his vehi
cle he was suddenly attacked by a swarm
of Killer Bees which crossed the border
near Tijuana four days earlier. At great
risk to themselves, officers attempted to
interdict the bees using the safest weap
ons available under the circumstances -

their billy clubs?’ When used properly,
this defense has the additional advantage
of a likely commendation for bravery and
can form the basis of a later disability
claim for injury to the officer’s rotator

With the video, however, this is clearly a
case worthy of the skills of John Wilkes
whose exploits in successfully defend
ing the hopeless case are chronicled in
issues of The Cha4npion.The video was
unfortunately of excellent quality, having
been shot with the same type of low lux
camera made famous by Rob Lowe. You
could almost hear the wheels of the de
fense lawyer’s brain as they obtained re
peated continuances - for arraignment, no
less. Having occasionally found myself
on the wrong side of the hopeless case, I
found myself developing a deep profes
sional respect for the defense team.

"What could they possibly be up to?" I
asked myself. Were secret negotiations
underway for dismissal of charges in ex
change for testimony against Daryl
Gates? Were they doing the "Rope a
Dope" hoping the continued pretrialpub
licity would form the basis of changing
venue to Little Rock, Arkansas? Were
they simply stalling,hoping for help from
on high?

Within days my question was answered.
It caine from the United States Supreme
Court which ruled, in a landmark reversal
of prior cases, that coerced confessions
may, under some circumstances, be
proper.The defense was now as clear to
me as the proverbial diamond bullet to
the brain. The officers were simply ques
tioning the suspect. Of course this was
being done with a little help from a long
shoddy shaft of lead-filled, steel-tipped,
North Carolina hickory, which they af
fectionately refer to as "The Interroga
tor." Now that California has adopted a
federal interpretation of its state’s consti
tution, they might even get "good faith"
exception instructions from the right
judge. What initially looked like a hope
less case was now a dead-bang winner.
Even John Wilkes would be proud.

This could only happen in Los Angeles,
right? Wrong. We are told that we live
in the great Northwest where "police
bashing" is where the police are the
bashees as opposed to the bash-ors. We
are told that there is no need to watchdog

the police deparunents to make certain
that the wrong message isn’t sent to the
few renegade officers who give a bad
name to the majority who serve and pro
tect with honor and distinction. We are
told that there is no need to listen to
citizens who provide credible accounts of
how a few bad officers with a vocabulary
apparently limited to the phrase "assume
the position," stop and frisk people for
little more probable cause than the color
of their skin.

There is a serious potential problem for
police misconduct everywhere, and
criminal defense lawyers know this better
than most. The problem is only made
worse by police commissioners like
Daryl Gates who publicly stated that cas
ual drug users should be taken out and
shot, and that the reason so many Blacks
die from officer choke holds is that their
necks are different from "normal peo
ple."

Please don’t get me wrong. I have the
highest regard for the great majority of
police officers. In addition to being re
sponsible for most of our business, their
job is a most difficult one which is not
made easier by a few high profile bully
boys. If history has taught us anything
about law enforcement it’s that it is un
wise to avoid facing up to the reality of
police misconduct. The few officers who
are the problem will see this as a "green
light" or "wink" from elected officials to
use whatever means necessary to deal
with crime. It is at this point that the
police become part of the problem in-
steadof the solution. Criminal defense
lawyers have a large role to play in seeing
that this doesn’t happen here.

MIKE FROST
WACDL President

Reprinted with permissionfrom Wash
ingtonCriminalDefense,Vol.5#2,M’,
1991.
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PRIVACY AND THE BILL OF RIGHTS

Thus, like the formal Vice, Inequity, I
moralize two meanings in one word.

-Shakespeare,

Richard Ill, Actifi, Scenel

Taking its cuefrom Shakespeare’sRich
ard, the law hasmoralizednot two but
many meaningsin the one word, "pri
vacy." Much of the debateaboutthe law
of privacy stemsfrom the seeminglyin
exhaustible elasticityof the word, a word
that verges on meaninglessnessbecause
it hasbeenusedto meansomany differ-
emthings.

In Anderson v. Fisher Broadcasting
Go.1, privacy was taken to denote, "a
personalor cultural value placedon se
clusionor personalcontrol over acces
to; placesor things, thoughtsor acts."
Anderson involved a tort claim, not a
criminal case;andinviteda discussionof
privacy asa conceptin civil law. Justice
Linde reviewedthe secondRestatement
of Torts, which followed the work3ofits
original Reporter,Dean Prosser, and
concludedthat "invasionof the right of
privacy" mixedfour distinctwrongs,re
latednot by similarityof defendants’acts
butonlyby "theinterestof the individual
in leading,to somereasonableextent, a
secludedand private life, free from the
pryi%g eyes,earsandpublicationsof oth
ers.’ TheRestatementdefmedthesedis
tinct wrongs as "intrusion upon sectu
sion" Section652B, "appropriationof
nameor likeness"Section652C,"pub
licity given to private life" Section
652D, and"publicity placingpersonin
falselight" Section652E.

Unitec Statesv. WestinghouseElec.
Coip., describesprivacy as protecting
two kinds of interests: "Oneis the indi
vidual interestin avoiding disclosureof
personalmatters,andanotheris theinter
est in independencein makingcertain
kinds of important decisions.’ Com
monwealthv. Scagliotti, defined pri
vacy, in the contextof a sodomycase,as
"removalfrom the public view andelimi
nation of the possibility that the defen
dant’sconductmight give offenseto per
sonspresentin a place frequentedby

membersof the public for reasons
business,entertainment,or the like."

of

For the TexasCourt of Appeals,adjudi
catinga defamationclaim,privacymeant
"the right of a personto be left alone, to
live a life of seclusionandtoefreefrom
anyunwarrantedpublicity."

Davis v. BucheaffordedtheNinth Cir
cuit anopportunity to canvasthe law of
privacy in the context of an inmate’s
claim that a correctionalofficer haddis
played the inmate’s "intimate photo
graphs"to others. Thecourt’sreview of
the privacycaseslead itto concludethat
the "contours [of the ht to privacy]
remainlessthan clear."

Evenif therewerenotsomuch difficulty
merely in agreeingon the meaningof
privacy, therewould be objectionsto its
useas aterm of art in the law. lathe
words of Robert Bork, "There is, of
course,no generalconstitutionalright to
be let alone,or therewould beno law;"
this is because"[a] generalright of free
dom-aconstitutionalrigbt to be free of
regulationby law-is a manifestimpos
sibility. Such a right would posit a state
of nature,andits law would be that of the
jungle."

"There is, of course,no general
constitutional right to be let

alone,or therewould be no law;"
this is because"[a] generalright

of freedom--aconstitutional
right to be free of regulation by
law-is a manifest impossibility.

Such a right would posit a stateof
nature, and its law would be that

of the jungle."

As we shall seeinfra, a number of state
constitutions provide in express terms a
generalright to be let alone,andthe states
which boastof suchconstitutional provi
sions manage to carry on organizedand
civilized societies,not particularly more
or lessjungle-like than thoseof their sis
ter states. Perhaps more importantly,

there is a substantial body of United
StatesSupreme Court law holding that
the United StatesConstitutionrecognizes
certainaspectsof humanlife asbeing so
inherently personal,so necessarilyse
cluded; in short,soprivate,that they fall
withinarealmintowhich, in the language
of the old commonlaw, the King’s writ
runnethnot.

PRIVACY IN TIlE SUPREME
COURT

Although the concept of personalpri
vacy, by whatever namedescribed, has
been addressedby the United StatesSu
preme Court in opinions going backat
leastasfar as1891, thecontroversyiden
tified with the "right of privacy" is of
relatively recent vintage. That contro
versy reachedits apex at theconfirmation
hearingson the nominationof then-Judge
Robert BorIc to the United States Su
preme Court. Bork, both in his private
writings and his pronouncementsfrom
the bench, expressedand continues to
expressintemperatedisdainfor the no
tion that a right of privacy is to be found
in the United States Constitution.The
necessaryconcomitantof his position-
the rejection, for example,of the Consti
tution as the sourceof any claimed right
to an abortion-likely costhim his place
onthe High Court.

Shortly after his nomination was with
drawn, Bork left the benchandexpressed
his views in a book entitled TheTempting
of America Macmillan Free Press,
1990. In his book, Bork discussesin
detail his philosophical objections to the
right of privacy as constitutionaldoc
trine. COntrasting the leading Supreme
Court pronouncements on privacy with
Bork’s acerbic criticisms proves a serv
iceableheuristic device.

Like most studentsof the modemclevel
opment of privacy, Bocc begins with
Griswoldv. Connecticut this subchap
ter of his book is entitled, "The Right of
Privacy:TheConstructionof a Constitu
tional Time Bomb". Griswold involved
a challengeto an old Connecticut statute
making it a crimefor anyoneevenmar-
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tied couples to use,and for doctors to
prescribe,contraceptionof any kind.

JusticeDouglas,writing for the majority,
canvassedprior opinions involving
claims arising under the Bill of Rights,
and concludedthat the High Court had
sustainedmany such claims even where
the languageof the applicableconstitu
tional provisionmadenodirectreference
to the right asserted.Claimsbroughtun
der the First Amendment, asserting, for
example,the right to have one’schildren
taught the German languagein private
school hadbeenvindicated,eventhough
the First Amendmentsaysnothingwhat
everaboutpflucation,children,or foreign
languages. Prom this,JusticeDouglas
deducedthat;"specific guaranteesin the
Bill ofRightshavepenumbras,formedby
emanations from those guarantees that
help give themlife and substance."13

Theconcept,if not the word,privacy, was
often to be found in the penumbrasand
intersticesof the Bill of Rights. In con
struing the Fourth and Fifth Amend
ments, for example,theCourthadrepeat
edly referredto "the privaciesof life" as
being at the "v4ery essenceof constitu
tional liberty."1

In Mapp . oio,’5 the Court found the
Fourth Amendmentto create a "right to
privacy,no lessimportantthanany other
right carefully id particularly reserved
to the people." Having concludedthat
a right to privacy is implied by the ex
press provisions of the Bill of Rights,
Justice Douglas had no difficulty con
cluding that the Connecticut statute was
destructiveof"a relationship lying within
the zone of privacy createdby several
fundqqiental constitutional guaran
tees." Justice Goldberg, concurring for
himself andtwo others, tracefthe history
of the Ninth Amendment1 and con-
chidedthat amendmentwas the constitu
tional source of the right of privacy, for
the violation of which ie subject statute
was unconstitutional.’ Justices-Harlan
and White concurredin separateopin
ions; Justices Black and Stewart dis
sented,fmding no privacyguaranteein
any provision or combinationof provi
sionsof the Constitution.

According to former Judge Bork, how
ever, the Griswoldcaseis not aboutany
of the issues it purports to be about.
Rather, "Griswold is more plausibly
viewedasan attemptto enlist the Court
in one sids of one issue in a cultural
struggle." If by this he means, as he
appears to, that Griswold was the result
of a differenceof opinionbetweencertain
Connecticut citizens whose views on
contraception tended in one direction
BorIc identifies the Catholic community
and certain other Connecticut citizens
whose views on contraception tended in

another direction Bork identifies Yale
civil libertarians, he may well be right.
This tells us somethingaboutthe genesis
of the litigation, but nothing about the
merits of the opinions, or about the right
of privacy.

Judge BorIc next takes on certain of the
rhetorical devices employedby Justice
Douglas in his opinion. Admittedly, the
Justice may have gilded the lily, at one
point declaIming, "Would we allow the
police to search the sacredprecinctsof
maritalbedroomsfor telltalesignsof the
use of contraceptives?The very idea is
repulsive to the notions of privacy sur
rounding the marriagerelationship."2’
Overwriting in SupremeCourtproseis a
venal, not a mortal, sin, and surely not
oneon the basisof which Bork can hope
to dismastJusticeDouglas’sreasoning.

Turningto the phrasefor witich Griswold
is bestremembered-that"specific guar
anteesin the Bill of Rights have penum
bras, formed by emanationsfrom those
guaranteesthat help give them life and
substance"-Bork concludes that
"[tihere i&iothing exceptionalabout that
thought". The problem, according to
Bork, was that,

None of the amendmentscited, and -
noneof theft buffer zones,coveredthe
casebeforetheCourt. The Connecticut
statute wasnot invalid underany pro
vision of the Bill of Rights, no matter
how extended. Since the statute in
question did not threatenany guaran
teedfreedonttdid not fall within any
"emanation,"

This is a curious, and somewhatcircular,
bit of criticism. It beginsby assuming its
conclusion-thatprivacyis nOt a "guar
anteed freedom", If by this Mr. Bork
means that the right to privacy is not
namedor enumeratedin the first eight
amendments,his observation is very true
and very banal. He seemsto acknow
ledge that the penumbrasor interstices
referredto in Griswold will support the
assertionof a "fundamental"albeit not
enumeratedright. Privacy, however, is
not the right right. Griswold cites
Meyer, which acknowledgeda constitu
tional due process "righL..to many,e
tablish a homeand bring up children".
Thus the privacy right of a marriedcou
ple to choose whether or not to beget
children,free from arbitrarygovernmen
tal interference,would seemto be less
than controversial,even as a matter of
constitutional doctrine. But it is too con
troversial for Mr. Bork.

Unsurprisingly, then, thenextmajor case
in the Supreme Co2yt’s privacy pan
theon-Roev. Wade -registersoff the
far end of Bork ‘s controversy meter.
Roe,of course,was the first casein which

the Supreme Court was asked to pas s
upon a woman’s right to abortion; the
High Courtfoundsuch a right to exist, as
a function of the constitutionalright of
privacy.

In Section WIT of his opinion in Roe,
JusticeBlackmundiscussedthe notion of
privacyunder the federal Constitution.
"The Constitution does not explicitly
mention any right of privacy. In a line of
decisions,however, going back perhaps
as f as Union Pacific R . Co. v. Hots-
fort6 the Court has recognized that a
right of personalprivacy, or a guarantee
of certainareasor zonesof pri3acy,does
existunderthe Constitution."2

Justice Blackmun then canvassedthe
casestracing the roots of a right of pri
vacy to various specific constitutional
guarantees, including the First, Fourth,
Fifth, Ninth and Fourteenth Amend
ments. These casesmake clear that fun
darnentalpersonal prerogatives, such as
marriage and family choices, are in
cluded in this guaranteeof privacy.

This right of privacy...is broad enough
to encompass a woman’s decision
whether or not to terminateher preg
nancy. The detriment that the State
would impose upon the pregnant
woman by denying this choice alto
gether is apparentSpecific anddirect
harm medically diagnosable even in
earlypregnancymay be involved. Ma
ternity, or additional offspring, may
forceupon the womana distressful life
andfuture. Psychologicalharmmay be
imminent. Mental and physical health
may be taxed by child care. There is
alsothe distress, for all concerned,as
sociatedwith the unwanted child, and
there is the problem of bringing a child
into a family already unable, psycho
logically andotherwise, to care for it.
In other cases,as in this one, the addi
tional difficulties and continuing
stigma ofinwed motherhood may be
involved.

To the same effect, see the concurring
opinion of Justice Stewart at 168: "The
Constitution nowhere mentions a spe
cific right of personalchoice in matters
of marriage and family life, but the ‘lib
erty’ protectedby the flue ProcessClause
of the Fourteenth Amendment covers
more than those freedoms explicitly
named in the Bill of Rights." It was not
only to prior Supreme Court precedent
that Justice Blackmun gave considera
tion. A majority of lower courts thathad
considered the abortion issue had like
wiseconcluded thatthe decisionwhether
or not to continue with a pregnancy fell
essenallywithin a woman’s zoneof pri
vacy.

‘Prom the beginning of the Republic un
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til" the question in Roe, saysBork, "the
moral questionof what abortionsshould
be lawful bad-been--left-entirely to state
legislatures.The discoverythis late in our
history that the question wasnotone for
democratic decisionbut one of constitu
tional law was...implausible This ar
gument would have some weight if Rpe
overturned a prior line of authority hold
ing that there wasno right to privacy, or
to abortions, implied by the BillofRights.
But Roe,asJudge Bork knows full well,
was a question of first impression. If
another such question of first impression
arisesbefore the SupremeCourt a month,
a year, or 100 years from now, there will
benoimpediment to its justiciability sim
ply becauseit did not arisebefore 1973.

Dismissing Justice Blackmun’s 50-plus
page opinion as bereft of "one sentence
that qualifies as legal argument," Mr.
Bork recurs to his concernfor "our cul
tural wars". Roe,saysBork, is not really
an exercisein judicial interpretation, but
rather an expression of the Supreme
Court’s commitment to something Judge
Bork deprecates as "untrammeled indi
viduals." It may come as somenews to
defenseattorneys that "untrammeledin
dividualism" is a bad thing, andthat the
United States Supreme Court is commit
ted to it; but Bork managesto make the
locution "untrammeled individualism"
sound asexsnffficate as "the heartbreak
of psoriasis."

Roe representedthenext logical step in
the developmentof a concept that had
figured in UnitedStatesSupremeCourt
jurisprudencefor 80years. That its doc
trine wasnovel, and remains controver
sEal, does not invalidate it as constitu
tional jurisprudence. Brown v. Topeka
Board of Education wasjust such an
extrapolation of existing law. In any
event,although theexistenceofa right to
abortionmay dependupon theexistence
of a constitutional right of privacy, the
existenceof a constitutionalright ofpri
vacydoesnotdependon the existenceof
a right to abortion. The overturning of
Roev. Wadewasadwnbratedin Webster
v. ReproductiveHealth Services,
__US__ July 3, 1989, and may be
brought to fruition by a Supreme Court
on which Justice Souter hasreplacedJus
tice Brennan.Whetherabortionis a good
thing dependson one’s politics, philoso
phy, and theology; but if the overturning
of Roe were to be takenas a repudiation
of privacy as a constitutional principle,
our lives and our constitutional- law
would be immeasurably impoverished.

Bowers v. Hardwi&°involved a chal
lenge to a Georgia statute criminalizing
homosexual sodomy. In the Court’s
view,

The issue presentedis whether the

FederalConstitution confersof a fun
damentalright upon homosexuals to
engage in sodomy and hence invali
dates the laws of the many Statesthat
still make suchconduct fflegaandhave
doneso for a very long time. 1

Justice White, writing for the majority,
denied that previous Supreme Court
authority in the areaof privacy gavecon
stitutional protection to private homosex
ual conduct.

{W]e think it evident that noneof the
rights announcedin those cases[i.e.
cases dealing with privacy claims]
bears any resemblanceto the claimed
constitutionalright of homosexuals to
engage in acts of sodomy that is as
sertedin this case. No connection be
tween family, marriage, or procreation
on the onehandandhomosexualactiv
ity on t other has beendemon
strated....

JudgeBork basically agreeswith all this;
but, just to be on the safe side, devotes
over three full pagesto criticism of Jus
tice White’s opinion, chiefly of Justice
White’s prose style. His real vithol,
however, Bork savesfor the dissent.

Justice Blackmun, author of the Roe
opinion, disseffedfor himself and three
otherjustices. The Supreme Court, said
Blackmun, had construedthe right of pri
vacy along two lines: "First, it has recog
nized a privacy interest with referenceto
certaindecisionsthat areproperly for the
individual to make. E.g., Roe v.
Wade...Second,it has recognized a pri
vacy interest with reference to certain
placeswithout regard for the particular
activities in which the indjviduals who
occupythem are engaged."4Bork states
baldly, "Neither of these [rationale]
withstandsevencursoryexamination."

The notion that certaindecisionsare pri
vate in the sensethat they are "properly
for the individual to make" is repugnant
to Mr. Bork, because"[w]hat is proper
is not an objective fact but a moral
choice," which- choice should not be
made by the SupremeCourt. Plucking a
word out of context-here the word
"properly"-is alwaysa dangerousbusi
ness;especiallywhere,ashere, the word
is anordinaryone,notparticularlycentral
to the sentencein which it appears.
Surely evenJudgeBork would concede
that somedecisionsare consignedto the
individual and denied to governmentin
any societyaspiring to the title "democ
racy." Is it too much to suggestthat some,
if not all, of thesedecisionscan be iden
tified by reference to our Constitution,
our Supreme Court jurisprudence, and
our sharednotions of what is hwlicit in
the conceptof ordered liberty?’ There

is, incidentally,no useprotestingthat, in
our polyglot society, suchnotions were

- notshared,at leastin substantial part, by
all segmentsof our society, we simply
could not exist as a society. If it be
concededthat such decisionsexist, and
further concededthat they can be identi
fied, is there anything so wrong with’
Justice Blackmun using the shorthand
"properly for the individual to make" to
describe them?

Of course our jurisprudenceis full of
discussionofwhatdecisionsareproperly
reserved to the individual and protected
from governmentalintrusion. The Fifth
Amendmentidentifies a freedom from
self-incrimination. It saysnothing about
the entitlementof an individual, subject
to custodial interrogation, to be informed
of his right to remain silent, nor of the
consequencesof the waiver of that right,
nor of the entitlementof that individual
to be informedofhis right to counsel;nor
of the consequencesof his inability to
afford counsel. In Miranda v. Arizona,
however,the SupremeCourtdetermined
that rights reservedto the individualun
der the Fifth and Sixth Amendments
would be inert unlessthe individual in
question understandsthat all "decisions
[aboutj those rights...are properly for
[him] to make."

Bork describesas"truly startling"Justice
Blackmun’s dictum that "a personbe
longs to himself and not others nor to
society as a whole." This, saysBorIc, is
"rampant individualism," "a positionof
extremeindividualism."37Courtwatch
ers amongthe criminal defensebar have
yet to notice this epidemicof individual
ism ravaging the Rehnquist court. Be
that asit may, what is "truly startling" is
that a former federaljudge emphatically
rejects the notion that, in our democracy,
a person belongs to himselfand not oth
ers nor to society as a whole. That the
law imposesmanyobligations on eachof
us, as Mr. Bork reminds us, is hardly to
say that eachof us belongsto society as
a whole. The principle advantage by
which democracy recommends itself is
that it requireseachofus to cedethe least
part of ourpersonalfreedomandpreroga
tives in order to secure the greatestpart.
This has beenfundamentaldemocratic
political theory at least since the time of
John Locke.

Judge Bork is similarly unsatisfied with,
"[t]he dissent’ssecondline of argument,
that a right of privacy attached because
Hardwick’s behavioroccurredin hisown
home.... The Fourth Amendment...does
not even remotely suggestthat anything
done in the homehfr additional constitu
tional protection." This statement sim
ply flies in the face of volumes of Su
preme Court jurisprudence. Certainly
the High Court has hadno difficulty, in
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men.43recentyears,ascribinga diminishedex
pectation of privacy to places other than
the home, on no other groundsthan that
only the home is entitled to the highest
level of privacy. or example,in Cali
forniav. Carney,3 the Court determined
that becauseamobile home is more like
a car than ahouse, the occupant’sexpec
tation of privacywas reduced.A man’s
car is not his castle.

Many Americans-lawyersand laymen
al&e-.-probablybelieve that whata man
doesin his ownhomeis hisownbuiness,
provided it harms no one else. This
principle, if it is a principle,oughtnot to
protectHardwick’s conduct, saysBork,
because,"[k]nowledgethat anactivity is
taking place is a hann to those who find
it profoundly immoral."To illustratehis
point, Mr. Bork offers this hypothetical:

Suppose...thaton an offshore island
there lived a man who raised puppies
entirely for the pleasureof torturing
them to death. The rest of us e not
requiredto witness the torture, nor
can we hear the screamsof the ani
mals.We just know what is takingplace
andwe areappalled. Can it be that we
have no right, constitutionallyor mor
ally, to enactlegislation againstsuch
conduct and to enforceit against the
sadist7

Whateverthe merits of this juicy hypo
thetical, conduct betweensadistsand
helplesspuppiescanhardly bedescribed
asmutuallyconsensual. By contrast,the
Georgiastatutefor the violation of which
Hardwickwasarrestedproscribes,on its
face, mutually consensualoral sex be
tween husband and wife in the "sacreq
precinctsof [the] marital bedroom[...} "i

PRIVACY IN TILE STATE
COURTS

Many opinions,dissents,commentaries
and snippetsof dictum could boast of
being the seminalcontributionto the de
velopment of privacy Jaw in statecourts
and constitutions.- As early as 1928, in
uplifting rhetoric that has beencited in
untold numbersof cases,JusticeBran
deis sometimesidentified as the father
of the law of privacy wrote:

Themakersof our Copzstitzgtion under
took to secureconditionsfavorable to
the pursuit of happiness.They recog
nized the significance of man’s spiri
tual nature,of his feelings andof his
intellect.... They sought to protect
Americans in their beliefs, their
thoughts, their emotionsandtheir sen
sations. They conferred, as against the
Government, the right to be let alone-
the most comprehensiveof rights and
the right most valued by civilized -

Fifty yearslater,JusticeWilliam Brennan
urged statejudges to look to their own
stateconstitutionsfor the vindication of
thosefundamentalrights that the United
States Supreme Court was increasingly
unwing to fmd in the federalConstitu
tion. To the extent that the development
of the law of privacy in the state courtsis
merely a symptom or exampleofa larger
phenomenon-thedevelopmentof state
constitutional rights as "rights of first
resort" in statedecisional law-Oregon
SupremeCourt Justice Hans Linde may
fairly claimthathis writings, both on the
bencand in the literature,showedthe
way.

Perhaps, however, it was the United
StatesSupremeCourt itself that told the
statecourtsto developthe law of privacy
as part of their own constitutionalgris
prudence.In Katzv. UnitedStates, the
High Court warned that, "the protection
of a person’sgeneralright to privacy-
his right to be let aloneby other people-
is...left largely to the law of the individual
States."

The stateswerenotunwilling to respond.
Floridais oneofat leastfourstateshaving
its own expressconstitutionalprovision
guar9lyeeingan independentright to pri
vacy. Anotherhalf-a-dozenstatecon
stitutionsjt leastmakesomereferenceto
privacy.

T.W. -

Although the Floridaright of privacy has
been part oh the Florida Constitution
since 1980, important decisions con
struing thatriit have begun to appear in
recentyears. In Octoberof 1989, the
state supreme court droppd a small
bombshell called In re: T.W. 1 in which
it held that the right of privacy rendered
unconstitutional a statuterequiring a mi
nor to obtain parei4alconsentbefore get
ting an abortion. Unsurprisingly, the
T.W. courtbeganits analysisby canvass
ing the federal law on the subject,starting
with Roe.

According to the Florida court, Roe ac
knowledged,"a right to privacy implicit
in the Fourteenth Amendment [which]
embraces a woman’s decision concern
ing abortion. Autonomy to makethis de
cision Lonstitutes a fundamental
righL...’ Above and beyond federal
constitutional guarantees,however,flor
ida’s right to privacy, "is clearly impli
cated in a woman’s decision of whether
or not to continueher pregnancy. Wecan
conceiveof few more personalor private
decisionsconcerningone’sbody thaton
can makein the courseof a

lifetime

The court cited Professor Tribe for the
- principletllat: --

Of all decisionsa personmakesabout
his orherbody, the mostprofoundand
intimate relateto two setsof ultimate
questions: first, whether, when, and
how one’s body is to becomethe vehi
clefor another humanbeing’s creation;
second,when and how-this time there
is no question of "whether"-ons
body is to tenninateits organiclife.

- The decisionwhether to obtain an abor
tion is fraughtwith specificphysical,psy
chological,and economicimplicationsof -
a uniqijely personal nature for each
woman.

Having once concludedthat the provi
sions of the Florida privacy guarantee
insure far-reaching protection for a
woman’s abortiondecision,it wasa small
matter to conclude that "even" minors
share in the benefitsof privacy. "The
right of privacy extendsto ‘[elvery nato-
ml person.’Minorsarenaturalpersonsin
the eyesof the law and ‘[c]onstitutional
rights donot matureand comeinto being
magically only when one att4ns the
state-defmedageof majority." In the
court’s view, neither the state’s interest
in the pregnant- minor or her fetus, nor
evena parent’s interest in his or herpreg
nantchild weresufficient counterweights
to the constitutional principle ofprivacy.

BROWNING

In In re: Guardianshipof Browning,2
the privacy issue was not "whether,
when, and how one’s body is to become
the vehicle for another human being’s
creation"as in T.W., but was "when and
how-this time there is no question of
‘whether’-one’s body is to terminate its
organic life." In 1985, a then-competent
EstelleBrowning executeda declaration
providing, inter alia;

If at any time I should have a terminal
condition andif my attending physician
has determinedthat there can be no
recoveryfrom such conditionandthat
my death is imminent,I direct that life-
prolonging proceduresbe withheld or
withdrawn when the application of
such procedureswould serveonly to
prolongartificially the process of dy
ing.

Sometime later, Mrs. Browning suffered
a massive stroke, rendering her entirely
unable to carefor herself.Shewas fed by
meansof a tube inserteddirectly in her
stomach; in 1988, this gastrostomy tube
wasreplacedby a nasogastric tube.

Nearly twd years after Mrs. Browning
sufferedher stroke, her court-appointed
guardianpetitioned the court to terminate
the nasogastric feedingand allow Mrs.
Browning to die. Evidenceadducedat the
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ensuinghearing,including Mrs. Brown
ing’s "living will," a portion of which is
extedaboveeISrIesth151i11edthat;
at times when she was competent, Mrs.
Browning statedher desirethat her life
never be artificially prolonged by such
extrememeasuresasthose to which she
was now being subjected.Medical evi
denceestablishedthatdeath would occur
within four to nine -days were the
nasogastric feeding tube removed; with
the tube in place, Mrs. Browning might
remainaliveanadditionalyear.Conclud
ing that deathwasnot "immii ent" asthat
term is defined in florida’s "Life-Pro
longing Procedures Act," the trial judge
denied the guardian’sapplication.

As the FloridaSupremeCourtsawit, the
statute was inapplicable and "Mrs.
Browning’s fundamentalright of self-de
termination,commonly expressed the
right of privacy, controls this case." By
privacy, JusticeBarkettthe author of the
Browning opinion meant,"a fundamen
tal right of self-determination subject
only to the state,compelling and over
riding interest.’ The right to make
choices pertaining to health, including
the right to refuse unwantedmedical
treatment, was described as an "integral
component of self-determination";"we
necessarily conclude that this righ2 en-
compassesall medical choices.’ A
competentindividual has the constitu
tional right to refuse medicalweatent
regardlessof his medical condition.

With the foregoing in mind, it was only
necessaryfor the court to determine
whether, in view of the undisputed in-
competenceof Mrs. Browning, and in
light of her desires expressed at a time
when shewas undoubtedly competent,
the guardian could exercisefor Mrs.
Browning the latter’s right to forego
medical treatment. This the court saw as
a simple question.The guardianwas fully
authorized to exerciseMrs. Browning’s
right of privacy for her, subject to an
important caveat:

We emphasize and caution that when
the patienthasleft instructions regard
ing life-sustainingtreatment,the surro
gatemust make the medicalchoicethat
the patient, if competent,would have
made and not one that the surrogate
might makefor himself or herself,or

- that the surrogateniighhink is in the
patient’s bestinterests.

STALL AND LONG

TommieLynn Stall,Todd Long, and oth
ers, were charged with racketeeringand
other crimes arising out of a violation of
Florida’sobscenitystatute.The statutory
violationsoccurredthroughthe showing,
sale,distribution,andrentalof allegedly
obscene writings and videotapes. The

trial court granted a pre-trial motion
claiming that the Florida obscenitystat
ute was unconstitutionalas violative of
the right to privacy. The intermediate
appellatecourt reversedM and the stage
was set for rview by the Florida Su
preme Court. -

The court beganby recognizinga crucial
distinction. Although "research dis
closesno Florida caseswhere the state
prosecuted individuals merely for pos
sessingobscenematerials for their pri
vate use" and although suchawosecu
tion would beunconstitutional; "this is
not to say, however, that our privacy
amendmentwas meant to protect those
personswho deal commercially in ob
scenity." Before the right of privacy at
taches, a reasonableexpectation of pri
vacy must exist. Although one may pos
sessobscenematerialin one’s home,the
court found that there is no legitimate
reasonableexpectationof privacy in be
ingable to patronizeretail establishments
for the purposeofpurchasingsuchmate
rial. In support of this principle-the
principle that the right to possesspri
vately doesnot equateto the right to buy
or sell publicly-the court excerpted
from the lower court opinion under re
view:

It is clear that Florida’s right to privacy
is broader than the federal right. How
ever, it is not sobroad that a personcan
take it with him to the store in order to
purchase obscene material-even
though he has the right to possesssih
material in the privacy of his home.

Justice Barkett, authorof the Browning
opinion,dissentedbriefly, and notonpri
vacy right grounds.For her, the problem
was broader: the "basic legal problem
with the criminalization of obscenity is
that it cannot be defmed." Although both
the Florida and federalConstitutionsre
quire "criminal laws to unambiguously
define the elements of a crime..this
crime, unlike all other crimes, depends,
not on an objective definition obvious to
all, but on thesubjectivedefinition, first,
of thosewho happento be enforcing the
law at the time, and, second,of the par
ticular jury or judges reviewing the
case."69Thus, according to Justice Bar
kett, the statuteat issuewas unconstitu
tional not on privacy right grounds,but
on due process-noticerequirement
grounds.

Justice Barkett joined a second dissent,
this one authored by Justice Kogan and
running to some30-plus pages. I cannot
commend this dissenting opinion highly
enough; it will set the standardfordiscus
sion of a constitutionalright to privacy
for the balanceof this century.

It isJustice Kogan’s thesis that, "the right

recognizedby this court [of an individual
to read or view obscenematerials in the
privacy of his own--home]tecessari4y
must include a right of discreetaccessto
entertainment,writings, and other such
material if the state cannot show that
those materials are actually harmful to
specificpersonsor tlt they intrudeupon
therightsofothers." Thisisso.inpart,
becausethe Floridaright to privacy is an
expressand fundamentalconstitutional
guarantee.

The federal right to privacy-if such a
thing exists-existsonly as shadowsor
penumbraof expressconstitutionalguar
antees.Federalcourtsthus have noman
date to give an expansiveinterpretation
to such an implied right. But the Florida
right to privacy is entitled to the most
expansiveinterpretation; indeed,by defi
nition, privacyundertheFlorida Consti
tulion must be broaderanddeeperthan
privacy under the federal Constitution.
This is simply thenaturaldistinctionbe
tweenimplied and expressrights. In sec
tions IT, ifi, andIV of his dissent,Justice
Kogan provides a fascinating and ex
haustivehistory of privacyas it hasbeen
defmed and challengedin the fqderal
courts, the statecourtsof Florida, and
the literature, both legal and popular.
The state, through its obscenity laws,
may not prohibit individuals from, "dis
creetly inquiring into mattersthat may
interest them, whether characterized as
literature,readingmaterial, or entertain
ment." To permit suchprohibition would
be to read the privacy guaranteeoutof the
Constitution.

Nor does Justice Kogan accept the no
tion, offered by themajority and the court
below, that no individual can "take his
privacy right to the store [or other public
place] with him."If this were true, argues
Justice Kogan plausibly, married couples
would have a right to usecontraceptives
but not to obtain them; or to useonly such
contraceptivesastheycouldmanufacture
in their own homes. A pregnant woman
could "choose"only such an abortionas
shemightbeableto performuponherself
in the privacy of her own home. Such
constructionsof the right to privacy, of
course,render itno right at all; ornomore
right than Shakespeare’sShylockhad, to
takea poundof flesh from Antonio pro
vided he could do so without spilling a
dropof Antonio’s blood.

Contrary to the majority’s suggestion,
privacy is a right that protects both
people and the aspectsof their lives
theyhavemadeprivate.It is aright that
people can carry around with them,
evenwhentheyarein public placesand
stores. Peopledo not subject them
selvesto unlimitedgovernmentalscru
tiny or intrusion into their lives simply
becausethey walk out the front doors
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of their homes enter a public place
suchas astore.

CharacterizingFlorida’sright to privacy
in a fashion sufficiently expansiveand
flexible to serve its constitutionalpur
poses,JusticeKogan states:

Florida’s right to be let alone actually
consistsof abundleof rights. It creates
azoneof privacyprotectingnot merely
seclusionandbodily integrity, but also
guaranteeinga right to structureone’s
life asoneseesfit so long asno avoid
ableharm is doneto selforothers.The
right prohibitsthegovernmentfromin
terveningin thenoninjuriousaspectsof
personallife involving matterssuch as
the actualizationof one’s own identity,
spirituality, homeor family life, intel
lect, personalopinions,andemotions.

I believe that, of necessity,this bundle
of rights includesaright to obtainnon-
injurious readingmaterialsandenter
tainment for discreet personal use.
Without such a right, the self-determi
nation and self-actualizationguaran
teedby the right to be let alonewould
be meaninglessindeed. Minds forbid
den to inquireareno lessenslaved than
minds whose thoughts are dictatedby
others. The right to be let alonecannot
be exercisedif all suchmaterial,enter
tainment,and informationare subject
to the dictatesof a community censor
or thetricuiresof a censorialcriminal
code.

MILTON HIRSCH
Adjunct Professor
NovaUniversity Law Center
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In my view, the Bill ofRights is critical
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concisestatementof the practical ob
jectives of all people who seekliberty
andjustice.

While the people of other lands, most
recenfly the peopleof Russiaand the
Balkanstates,have no clearly defined
objective except the desire to be free,
and still must confront and challenge
the guns and tanks of oppression in the
streets,the people of the United States
have a written guaranteeenforceablein
the Courts rather than by armed con
flict.

Nevertheless, the protectionprovided
by the Bill of Rights can be lost by
complacency and lack of under
standing. The dedication and vigilance
of thosemen and womenwho aspublic
and private cthninal defense lawyers
battle to protect the rights of person
accusedof crimeservesto protectus all
andto keepus constantlyremindedof
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APTER 12

I tunic, we Criminal Defense
Lawyers are the coniervatorsof tile
.fFirst, fFourth, 9J1hJSia,th, ¶Ezqhth
antI fFourteenth i2lmenulmentsof the
Constitittion. We are tile law court
officers, not
colleagues
anti service

necessarilyjust those
of ours that wear batiges

revolvers. We are law
enforcementofficersantithoseare the
rights anuiguaranteesweprotect.

John Delgato
1988
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Do The Guilty Go Free?

This article waswritten at the requestof
the KentuckyPost.It hasyetto be publish
ed in that paper. Bob Carran has gra
ciously permittedTheAdvocateto publish
it.

When I was invited to participatein the
KentuckyPost’sdiscussionof this topic,
I wasinitially struckby whatI considered
to be another example - of the media’s
obsessiveattention to crime and the
criminal. Why, I asked,wasn’t the title
"Are We Losing Our Freedoms?",or"Is
Our Gigantic Prison PopulationNeces
sary?" However, I am realistic and I
know that putting peoplein prison sells
newspapers,andpoliticianswho publicly
call for puttingmore peoplein prisonsget
electedalmosta perpetualfood chain,
onefeedingupon the other.

The question, as I perceive it, is does
America have a disproportionatelyhigh
percentage of criminals running the
streets?

Sincethe "Guilty Free" do notwearscar
let letters’G.F." around their necks,we
can’t really deal in a specific,concrete
mannerwith identifying their numbers.
What we can do, however, is review the
statistics and studiesof reported crime,
apprehension, and incarcerationfor
Americaandother Westerndemocracies.

The UnitedStatesDepartmentof Justice,
in a series of Special Reports released
since 1986, reported that the United
Stateshasconsistentlyhad a higherpro
portion of its populationincarceratedfor
criminal offensesthan the other Western
democracies. Other studieshave shown
that two countries of the industrialized
world have a higher percentageof their
population in prison-RussiaandSouth
Africa-and only one country has a
higher percentageof its population on
deathrow-South Africa.

TheUnitedStatesDepartmentof Justice
also reports that the average annual
growth rate for the prison populationdur
ing 1925-85 was 2.8%while the residen
tial populationof the United Statesgrew
at a rate of only 1.2%. The number of

prisoners under the jurisdiction of Fed
eral andState correctionalauthoritiesat
year-end 1985reacheda record503,601.
The increasefor 1985brings totalgrowth
in the prison population since 1977 to
more than 203,000inmates-anincrease
of 68% in the 8 yearperiod. Since 1980,
the number of sentenced inmates per
100,000 residentshas risen by nearly
45%, from 139 to 201 a new record
high.The result of this tremendous in
creasein Americans sent to prison has
beenthe stretchingof our prisonandjail
systemsto the point of bursting at the
seams.At the endof 1985,few stateshad
anyreserveprisoncapacity.Only 9 states
were operatingbelow 95%of their high
estcapacity,and 3 statesexceededtheir
highest capacity by more thai 50%.
Overall, the Justice Departmentreports
that stateprisonsare now estimatedto be
operating at approximately 105% oftheir
highestreported capacities.All of this
overcrowding is occurring despite the
fact that since 1978 stateprison systems
have addedapproximately165,000beds,
producing an increase in capacit’ of
nearly two-thirds over the 7 yearperiod.

While the abovefactsshow that America
is definitely doing a bang-up job of put
ting a high percentageof its citizens in
prison, in and out of themselves these
factsdon’t answer the questionsraised by
the Poststopic. Oneneed merely assert
that "Of course we have a tremendous
percentof our people in prison and the
percent is steadily rising. We have an
unlawful populace that is growing in
creasing unlawful." However, this is not
the case.

TheFederal Bureau of Investigation Uni
form Crime Reportsfor theUnited States
disclosethat the number of homicide,
rape,robbery, assaultand burglary of
fensesreported to the police decreased
significantly from 1980 through 1984.
The Uniform CrimeReportsof the Com
monwealth of Kentucky also showa sig
nificant decreasein the total numberof
reported crimes for the same period.
Overall, between 1980 and 1984, com
mitments to prison relative to crime in
creased more than 2 1/2 times asfast as

commitments to population56% v.
18.5%.

The final conclusion is inescapable -

America is certainlynot lax aboutimpris
oning Americans,and has beenconsis
tently doing soat antethat far exceeds
its populationincrease,anddespitecrime
ratedecreases.

Why then, is there the misperceptionby
the public that America isn’t doing
enough to imprison people, and what is
this misperceptioncostingus?

America has passed through a period
where its population containedan unusu
ally high percentof people in the high
crimerateage group. During this period
the crime rate went upas it must, the
populationreactedto the crime rate in-
crease,andnow,yearslaterandwell after
the problem has materiallypassed,gov
ernment and thecourtsare responding.

Studiesdating backas far as 1842-1844
in England and Wales, and consistently
through the presentin the United States,
have always shown that ratesof crime
rise during the teenageyears, then de
cline after reachingapeakat about 18 to
20. The shape or form of the distribu
tio Wagecurve in crimehasremainedvir
tually unchangedfor about 150 years.
Therefore, during the l970s the United
Stateswas going to have an increasein
the rate of crime no matter what we
didshort of starting a major war-the
two longest and deepestdrops jp the
prisonpopulationincreaseoccurreddur
ing World War 11 and Vietnam,when a
significant proportion of our young
population wassentout of thecountry.

Now that our populationis growingolder
and the disproportionatenumberof teen
agershasgrown into the disproportionate
numberof Yuppies, Guppies and Uppies
of the mid-1980s, we are seeingexactly
what weshouldexpect-adecreasein the
rateof crime. But all the apparatuspre
pared in the ‘lOs to increase imprison
ment is now finally in place. So what
happens?We put ourselvesin the corn
pariy of Russiaand South Africa.

Bob Carran
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Not only is Americachallengingall other
countries for supremacy in imprison-
merit, but it is alsoexperiencingan ero
sion of the rights of its free citizens.As
long as the populacereacts,politicians
will jump on the bandwagon.Theresult
hasbeenajudiciary more eagerto incar
ceratethan ever before, and a political
body more eager to pass laws and ap
point"hangingjudges"thaneverbefore.

The floodgateswilt opensoon,andwhen
they do we will quickly reach the 19405
paceof execufions-averagingoneevery
other day.We mayevenbe able to pass
South Africa. Ironically, anotherspinoff
of America’s eagernessis a Supreme
Courtthat canacceptin the impositionof
the deathpenaltya discrepancythat cor
relates with race, and can acceptsuch
judicially approvedracismby merelyac
ceptingapparentdisparitiesin sentencing
arean inevitablepartof our criminaljus
tice system.Not surprisingly,this is the
samecourt that has eaten away vast
hunksof ourBill ofRights.

But the goodnewsis the politicianshave
aplatformissueandthemediahasaquick
sale. Just yesterday anothercandidate
called for the creationof a task force to
run the criminal out of town-and it
ceived front pageheadlines.However,
nothing was said in the article aboutad
dressing the problems teenagersfaceand
leadthemto crime,nor aboutour mental
healthtreatment,nor about the truly in-
crediblenumberof SaturdayNight Spe
cialsavailable in our town. And no one
from the mediaasked.

ROBERT W. CARRAN
Public DefenderAdministrator
Covington,KY
606581-3346

Bob is the public defender administrator
for Kenton, Boone and Gal/atm counties,
and a member of the Public Advocacy
Commission. Heis also in private practice
in Covington, and a member of the Ken
tucky Association of Criminal Defense
Lawyers. In 1990 Smith was awarded the
prestigioitsNLADA awardfor his two dec
ades of dedication to equal justice.

Should the government allow
people to enjoy all freedoms, even if
it means Infringing on other
Constitutional rights? How do we
decide which freedoms take
priority?

The Bill of Rights guarantees
certain freedoms and limits others.

Our forefathers created the Bill
of Rights to secure happiness and
freedom for all Americans. We enjoy
thesefreedomsand rights everyday.

But what happens when
Americanspush these freedoms to
their limits and beyond? Is it
possibleto reach a compromise?

Theseare tough questions for
tough times, but the decisionswe
maketodaywill affectour children’s
lives tomorrow.

Tough questions require the
right Information. You can

Co
find It In the Hill of Rights.

The Bill of Rights. Do you know enough?

To learn more write: TheConstitution806 17th St. NW. Washtngton. DC
20006 Phone 202 LJSA-1767

Tire opinions expressed herein do not necc,ssrilvrcilecr the views of the sponsoring orgnn,xarrons

JohnPayne& JeffPendleton,WesternKentucky University
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HQW CAN YOU DEFEND THOSE CROQKS?

On television and in the movies, we
criminal defenselawyers are not infre
quentlyportrayed as brave andromantic
figures, swashbucklingheroes in three-
button blue.’ Then we turn off the tube
and fmd that, in real life, we are more
often viewed as moral degenerates.

It is bad enough that wheneverwe are
introduced to personsof intelligence and
refinement, the very first question they
ask us is "How can you defend those
crooks?" Their clear implication is that
anyonewho devotestalents andenergies
to helping known criminals must have
sold his soul to the devil. But when the
same kind of sentiments are openly
voiced by public prosecutors, legislators
and judges, the defenseof the damned
becomesnot onl’ unpopularbut down
right dangerous.

The prevailing attitude toward criminal
defensecounsel was recently expressed
by a federal prosecutorin the Southern
District of NewYork in the course of his
rebuttal summation. Theproperresponse
to defensecounsel’sarguments,heurged
the jury, was to ‘lorget all that, because
while somepeople,ladiesand gentlemen,
go out and investigate drug dealersand
prosecutedrugdealersand try to seethem
brought to justice, there are others who
defendthem, try to et themoff, perhaps
even for high fees.’ How he implied
could such a professional prostitute be
worthy of belief?

While these andsimilar remarksby the
virtuous young prosecitor ultimately led
to reversal on appeal, views not unlike
his have been publicly urged at various
times by prominent lawyersraning from
Warren Burger to Ralph Nader. Serious
thinkers from Jeremy Benthamto Jerome
Frankhave arguedthat anysystemunder
which an attorney is required to advocate
the innocence of a person he knows is
guilty is bothmorg.lly repugnant and so
cially destructive.

Rather than directly respond to suchchal
lenges, some have sought to avoid the
issueby maintaining thata defensecoun

sel never "really" knows whether hiscli
ent is guilty or innocent, both in that his
actualknowledgeis imperfect and in that
it is legally irrelevant becauseonly the
jury can determineguilt. Classically,
this was the arument advanced by
Samuel Joimson, and more recently, it
wastheposition reportedly taken by Ed
ward Bennett Williams.8 Whatever the
case with Johnson,however, one sus
pects that Williams, as an experienced
trial lawyer, knew better. Anyone who
has practicedin this field for any length
of time hasencounteredmore than a few
clients whose guilt, directly confidedby
client to lawyer and corroborated by the
lawyer’s own investigation,is "known"

to counselwith at last as muth certainty
as, say, the namesof one’sparents or the
legitimacyof one’s birth. And to say that
such knowledgeis legally irrelevant is to
beg the very question in issue: whether
counselpossessedof suchknowledge is
precluded from advocating to the jury his
client’s innocence.

For thosewho would meet the challenge
head-on,however, the role of defense
counsel in defending the guilty can be
amply justified, whether the goal be truth,
justice, or the vindication of public mor
als.

"Ofl WffH41fl4WAIS I,
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CONSIDER THE
ALTERNATIVE

Thismay seemmostsurprisingwhen the
goal is promoting the truth. How can
makinga guilty manseeminnocentever
advancethe Iruth? The answer,in part, is
to considerthe alternative.Those sys
temsin which alawyer is calledupon to
reveal, rather than concealhis client’s
guilt haveusuallydegeneratedinto sys
temsthat utterly subvertthe truth. Thus,
it is a tenet of most communist legal
systemsthat in the words of one such
criminal code"The defensemustassist
the prosecution to find the objectivetruth
in a case,"includingridiculing a client’s
defenseswhere they appear to defense
counsel to be untruthful and educating
the guilty %ient to his need to accept
punishment. The next step turns out to
bepublic confessionandGulag.

Put more broadly, the defensecounsel
who must conformhis defenseto whathe
believesto be the objectivetruthbecomes
defacto an inquisitor, rather thanan ad
vocate.But experiencesuggeststhat the
inquisitorial cast-of-mind tends to pre
judge: to categorizetooswiftly andas
sumetoo readily, "to reach a conclusion
at an early stageand to adhere to that
conclusionin the face of conçljctingcon
siderationslater developed."

These all-too-human tendencies "to
judge tooswiftly in terms of themiliar"
can only be counteractedif counsel is
honor-boundto ferret out and advocate
every fact and argument that can be
turnedto the client’s benefit, regardless
of whether they accord with the lawyer’s
personalbeliefs about the client’s uhf-
mateguilt. "

This is the geniusof theadversarysystem
at work. Such a systemis premisedon
the belief that the bestway to arrive at the
truth is to hearboth sidesof the story,
subjecteachproponent’sassertionsto the
vigorous criticism of the opponent,and
then have neutralarbitersdecide which
assertionsmakesense.But if such a sys
tem isto work at all, it requires that those
who are called upon to advocate one
side’s story and criticize the other’s not
be diverted from this essential role by
their own beliefs or conclusions,how
ever strongly held.

On this analysis,anadvocate’spersonal
beliefs regardingthe ultimate issuesin a
caseare not merely, as Dr. Johnson
would have it, irrelevant to the operation
of the adversarysystem;rather, if al
lowed to infect a lawyer’sadvocacy,they
are likely to underminethe truth-ferreting
effectivenessof the systemitself. Thus,
for the price of occasionallyimposingon
an advocatethe difficult role of arguing
the innocenceof someonethe advocate

believesor knows is guilty, the adver
sarysystemoffers the reward of preserv
ing the truly innocentfrom prejudgment,
and effective conviction, at the handsof
the lawyer.

Again, it is not, as EdwardBennettWil
liamswould have it, thatdefensecounsel
never truly knows whether the client is
guilty. It is, rather, that a system that
inhibits the defenseof such a client will
inevitably inhibit the defenseof clients
the lawyer simply believesor presumes
areguilty; whereasa systemthat requires
the lawyerto vigorouslydefendtheclient
regardless of the lawyer’s knowledge or
beliefs is far better calculatedto develop
the truth for those who are wrongly ac
cused. Given the practical tendencyof
every system of criminal justice to as
sumethe guilt of the accused,the impor
tanceof fostering such a tough-minded
defenseethic cannotbe overestimatedif
truth is our goal.

A SYSTEM FOR THE
INNOCENT ONLY?

Ourbroadergoal,however,is justice; and
this may mean more than just ascertain
ing the truth. The medieval rack may
have beena successfuldevice for elicit
ing the truth, butno onenowsuggeststhat
its use was just. Conversely,would we
today regard as just a systemthat pro
videscounselfor the innocentonly? Yet,
if one is forbidden to defend an accused
of whose guilt one is certain, a large
number of criminal defendants will be
deprivedof counselaltogether.

Of course,onecouldnarrowthe group by
encouragingguilty defendants never to
confessor even to hint at their guilt to
their attorneys, on pain of losing their
lawyers or at least their effective advo
cacy. The rule of such a system effec
tively the one advocatedby Benthamis:
lie to your lawyer orlosehim. Bentham’s
belief that such a systemis calculatedto
promote the truth seemsdubious on its
face. But in any event,can sucha system
remotely claim to be just,whenit condi
tions one’s right to a voice and a cham
pion on the denialofcandor? Onewould
suppose that citizensboth guilty and in
nocent would have considerablymore
confidencein a systemthat permits them
to confidetheir innermostsecretsto their
counselwithout having to fear that such
confidenceswill be turned againstthem.

Furthermore,there is more involvedhere
thanindividualpeaceof mind and confi
dence in the fairness of the system, im
portantthoughthosebe. Vigorous advo
cacyon behalf of every defendant,guilty
or innocent,is also the surest guarantee
that due processwill be preservedand
that the government will hold to fair and

decent standards."It aims at keeping
soundarid wholesomethe proceduresby
which society visits the condemna
tion."12 As everydefensecounselknows,
most of what occurs in the criminal jus
tice system occurs out-of-sight of any
court: at the point of arrest,at the police
station, in the prosecutor’s office, in the
grandjury. In everyplace, the accusedis
effectivelypresumedguilty, and the gov
ernment’s word is law. Only the threat
that what happensin these places will
eventually be the subject of vigorous
scrutiny by defensecounsel prevents
thesepoints along the processfrom d
generatinginto starchambersor worse.
No wonder that somanyof our constitu
tional liberties derive from criminal
cases,or thatcriminal defensecounselso
often, andrightly, lay claim to be the first
line ofdefensein thepreservationoffree
dom. If the prosecutor presumesto speak
for the social order, then it is thedefense
counselwho speaksfor the liberty of the
lone individual and who dares to assert
on his behalf that "Though I be evil in
carnate,if you trample my rights you will
inevitably loseyour own."

To defend the guilty therefore servesthe
causesoftruth,justiceandliberty. But for
all thesehighfalutin’ pretensions,does it
still not fly in the face of conventional
morality? Is there not somethingdown
right wicked in trying to getsomeknown
villain off the hook?

Such a question presupposesa narrow
and artificial view of right and wrong.
Even the simplest criminal caseinvolves
questions of principle and policy with
broader implications than simply achiev
ing an equitableresultin the caseat hand,
importantthough that may be.Takethese
familiar examples:

The state says the defendantmurdered
her husband.The defendantsaysshedid
so only after years of physical abuseat
his hands.Whatweight should weaccord
to sucha defense,and what kinds offacts
arerelevant?Is it "moral" to convict her
of murder?

Thestatesaysthe defendantconfessedto
therape, andoffers little other proof. The
defensesaysthat the confessionwasco
erced or, if not coercedin this case,was
obtainedby methodscalculatedto lead to
coercion in other cases,If the former, is
it "moral" to convict the defendant?If the
latter, should the same consequences
flow as if the former?

The state saysthere was ample probable
cause to return the indidtment. The de
fensesaysthe indictment wasreturnedby
a grandjury selectedthroughracially dis
criminatory methods. What does this
mean? How is it determined? Should it
be the subject Of proof in’a criminarôãe
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itself?Whatremedyfollows in the crimi
nal caseif it is true? Is it "moral" to try
the defendanton such an indictment?

PRINCIPLES & POLICIES

Such examples are but simple illustra
tions of the clashesof moral principles
and social policies that commonly arise
in criminal lawsuits.They arisefor two
reasons:

First, they arisebecause,contrary to
popularwisdom,neitherjustice nor mo
rality is a fixed and known quantity in
most cases.Rather, the ascertainmentof
what is wise and right requires careful
weighing and balancingof a multitude of
competing values and practices,a few
which may be obvious and many of
which may only becomeobvious upon
carefulreflection.

Second, the main reasonwhy the less-
than-obviousconsiderationsare brought
to the surfaceis becausethe adversary
system encourages counsel to explore
everydefensein law, factand policy that
may be available to the client. Were the
systemnot so designed,the complexity,
difficulty, and moral ambiguity of these
situations would largely be lost to the
arbiter,just astheyarelost to mostpeople
confrontedwith such situationsoutside
the legal system.

The geniusof the adversarysystem,then,
lies in its recognitionthat life is complex,
andthat incentivesshould be provided to
bring this complexity to the surface,so
thata fuller and more far-reachingjustice
can be achieved.Nowhere are those in
centivesgreaterthan in criminal cases.
In suchcases,therefore,the greatestad
vocacyoften takes the form of demon
strating that "conventional" morality
must be temperedby more fundamental
principles expressive of a deeper and
more genuinemorality.

While it would be pleasant to end this
article on suchanaffinnative note,can
dor compelsthe addition that there are
certainexistingimpedimentsto theeffec
tive operation of the adversarysystemin
criminal cases.To begin with, the system
posits that, whilecounselmust beentirely
partial to the clients, judge andjury must
be utterly objective ad unbiasedin de
ciding betweenthem. When it comesto
criminal cases,however, too many
judgesevidencea blatant andcon5tinuing
bias in favor of the prosecution.1 While
there are manyreasonsfor this, probably
the most commononeis thatmanyjudges
believethat they have "seenit all before"
and thus are unabl1jotreateachcriminal
defendant afresh. Fortunately, juries
are not nearly so jaded, and the twin
requirementsthat criminal casesbe de
cidedby a jury of twelve andthat such a

Jury be unanimoustend to substantially
mitigate the judicial

bias.

There is, however,a secondimpediment
not so readily discarded. The proper
working of the adversarysystemposits,
if not equalityof talentamongadvocates,
at least a minimnal level of competence
and resourcesbelow which the advocate
never falls. But the truth is that there are
not a few hacks practicing criminal law
and, even more common, a great many
competentlawyers whose resourcesare
not remotelyadequateto mount a serious
defense,either becausetheir clients can
not afford such a defenseor becausein
the caseof indigents the stateis unwill
ing to payfor sucha defense.

PLEA BARGAIMNG

Thus, as numerous studies have sug
gested,one of the major reasonsa large
number of indigent defendants plead
guilty is becausethey quickly ascertain
that their appointedcounselcannot hope
to mount a meaningfuldefenseon their
behalf,and in the absenceof such a de
fensethey face far greaterimprisonment
if found guilty after a trial than if the
enterinto an appropriate pleabargain.’
Pleabargaining in suchcircumstancesis
the totalantithesisof what theadversary
systemis all about,and it may be infened,
not ifrequently results in gross injus
tice.1 Thus, until far more resourcesare
poured into the public defenderlystem,
the great merits of the adversary system
in promoting truth, justice, liberty and
morality in criminal caseswill be lost to
a greatmanyindigent defendantsand, by
extrapolation, to societyas a whole.

JED S. RAKOFF
OneNewYork Plaza
212 820-8000
Fax # 747-1526

JedRakoffis apartner intheNew YorkCity
firm of Fried, Fran/c, Harris, Shriver &
Jacobson. Specializing in criminaldefense
and civil RICO cases, he is the co-author
of Business Crime 1981 and RICCO
1990 as well as over sixty published arti
cles. He currently serves as Lecturer-in-
Law at Columbia Law School.

Reprinted from the August 1991 issue of
Champion. A publication of the National
Associationof Criminal DefenseLawyers,
with permission and by permission of the
author.
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Anatomy of a Criminal Lawyer

The following article, "Anatomy of a
Criminal Lawyer," is adapted from a
speech given on December], 1982, to’
then Dean ofNCCD , Emmett Colvin, and
itis reprinted here with permission of the
National College for CrUninal Defense
in Houston, Texas, from their publica
tion CriminalDefense 10, no.].

[Tjhecriminal lawyer is, by and large,an
artist. For every artist, theremust be a
canvas.Our canvasis exceedinglybroad,
but we must not only appreciate its ex
panse,we must thoroughly understandits
texture. The texture of our canvas,the
Bill of Rights, is tension - a tension be
tween the moflty andthe minority. To
engage in our art, one must thoroughly
recognizethis tension.

We commonly hearexpressionsrelating
to the "rights" of the majority without
[having] any real appreciation- [of the
factj that a majorityhasnorights, nor was
it contemplatedby our forefathers that it
should. Those in power needno rights.
This was one of the expressedfears of
Alexander Hamilton when the Bill of
Rights wasbeing considered.Hamilton’s
posturewas thatthe Bill of Rights wasnot
only unnecessary,but dangerous,for it
would contain various exceptions to
powers that were grantedin the first in
stance.Why, he stated,should it be said
that the liberty of the pressshall nOt be
restrainedwhen no power in the pro
posed Constitution is given by which
restrictionsmaybe imposed.Thedanger,
he said, is this: "It should furnish to men
disposedto usurp, a plausible pretense
for claimning that power." Perhapsan un
derstanding of Mr. Justice Black’s
"shocking" absolute theory can be
graspedby a readingof the "84th Feder
alist Paper," written in approximately
l788,Theseconceptsarereflectedin the
agonizingjudgingprocessof those dedi
cated to achieve this matter of justice.
Some,unfortunately,becauseoftimidity,
ineptnessor other reasonsavoid this ar
duous process,applying fictional rules
upon rules, like the Sarthedrinof old,
until the senseofjusticeis lost in the rule.

This canvassets the stagefor our per
formanceasanadvocatein the arena.All

are touchedby this describedtension,one
way or the other. When the prosecutor
suggeststhe effectof aguilty verdict on
the crime problem, he preys upon this
tension - he, in fact, knowsthatregardless
of theverdict that is returned,he will have
more casesto try next year.The criminal
lawyer has an acute awarenessof this
tension.He knows that it hascausedthe
judge to run for reelectionona "fight the
crime problem"theme, eventhough it is
not his fight at all becausehe is suppos
edly a referee. He may, in fact, turn out
to be a goodreferee,but at election time
he must scrubwith lye soapand give the
outward appearanceof an EagleScout.

While in law schoolwe learn of the opin
ionsof the higher courts and evencherish
someof them, our warriorknowsthat the
numberof reversalsis insignificant, and
he learnsto distrustthe expoundersof the
law.His trust lies in the jury box.

Time and time again, beginning the jury
selection,lawyers generallyprosecutors,
emphasizethat actualjury trials bearno
resemblanceto televisiontrials; that there
is no Perry Mason.Jurorswill mechani
cally respond that they can put asidepre
conceived notions about trials that
they’ve acquiredfrom television... It is
naive to assumethat a nation red-eyed
from watching televisionandthat merely
scansthe printed [page] canshuck TV-
formed impressionsfor the duration of a
trial. Although lawyers should recognize
that we are not the prime factor in a win
or loss, it is time that we do realize that
jurors are entitled to better than what
they receive. While weknow that success
in a trial isgroundedlargelyupon lengthy
preparationbefore trial, the jury doesnot
seethis.

What jurors do seeand experienceis one
interruption after another and long de
lays. If [atrial] were a theatrical perfomi
ance, their price of admission [would]
rightly berefunded.Far too often,just as
the trial catchesthe jury’s attention,they
are thrown into the hallway or the juzy
room while lawyershaggle over matters
about which they can only speculate.
Don’ç think they don’t speculate!In fact,
I have concludedthat, on may occasions,

jurors have far more common sensethan
do the lawyers.We worry too much about
this commonsensebeing influencedby
inaccuracies portrayedin television tri
als.

Many criminal defenselawyers have
fallen into the occupational habit of
blaming the prosecutors and the courts
for attemptingto destroy America’sgreat
system of justice. Nonsense! Lawyers
represent one citizen at a time, and
whether we like it or not, the criminal
lawyer is in show business. His works
call for the fmest form of acting. Thefew
superb trial lawyers win because the
audiencebelievesthe proof showedthat
the defendantwasnot guilty. The trueart
of trial work is in achieving thisaudience
reaction. Mere rhetoric will not suffice;
cases are not won o’ rhetoric alone. The
trial expert is a master of nuances; the
force of understatement, the whisper to a
jury held in rapt attention, the dignity of
apparent truth and the appearance of an
absolutely honest defense, to name but a
few.

Skill is assumed.While the civil trial
lawyer may fumble through the rules of
evidence,the criminal trial lawyer must
execute [his case] with the precision of
an experiencedpianist on the keyboard.
More importantthan the expert’s particu
lar skills, however,is the lawyer’s belief
in thecaseand in the client. Onemay call
this the "glue" without which a casewill
nothold together. A lawyer neednot have
an absolute belief in his client’s guilt or
innocence; in fact, very often a lawyer’s
strivings aredirectednot toward the issue
of guilt or innocence,but toward winning
a reasonablepunishment.Lawyers repre
sent humanbeings and must recognize
that the sorriest person in the world has
somegood qualities, or at least he must
understandhow he cameto be the person
he is. Without this understanding,a case
will lack that crucial adhesive: a lawyer
with a clear and unabiding belief in all his
words andactions.

The form of acting that he is involved in
is the Stanislavsky method of acting,
whereone throws oneselfinto the part he
is playing. When you are portraying a
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tree, you are in fact a tree. The lawyer
who employs this method will not me
chanically try casesthe same way each
dine.

Before his death, "Uncle" Erie Stanley
Gardnertold me howdistinctively differ
entwere the "greats" [who share]a same
ness.Thatsamenessis the "glue’ - that
belief - that total devotion to a human
beingin a courtroom.

In the courtroom the criminal lawyer
flows on a streamof imaginationand an
understandingof humanemotion.

Thisartistdoesnotpaint by the numbers.
He may use a graphologist to analyze

the prospective jurors’ handwriting on
the jury cams,asweii asthe prosecutor’s
and ‘the judge’s where possible. Some
insight,someedgeis what he is seeking.
On one occasion,the night before jury
selection, my graphologist in reviewing
cards, told me thatone on the panelwas
"gay." In an indecentexposurecase,that
is significant! . . . Why the prosecutor
tookhim,! don’t know. He was,I’m sure,
of great help in the favorable verdict.

[He] may hire the psychologist Cathy
Bennett of Houston to analyzethe jurors
for [him]. Yet, thesearebut tools that aid
in the lawyer’s decision.Through his
ability to continually observe humans
and society as a whole, he learns for
examplethat we live in a frustrated soci
ety; a societythat knows it has little con
trol overits destiny,its taxes,it’s govern
ment. All above ignore our voices, As
government grows and problems in
crease,so increasesthe frustration. Thus,
when the jurors hear the United States
Attorney say he representsthe United
States,they may be merelyremindedof
the source of their frustration. Fortu
nately or unfortunately, wehave the plat
form for at least a more impartial jury.

We scan the panel for possibleforemen.
We know the prosecutor is looking for
the cold-blooded authoritarian as a fore
man; rarely does the jury make such a
selection. And whenit does, there isoften
a counteraction that leads to at least a
hung jury.We learnfrom our experiences

Thf$j,chàdraniadeveloped by the Na
tional College for Criminal Defensethat
the likely foremanis talkative, exception
ally warm, sligjitly above average in in
telligencewith goodword usageand less
than average in height. Likability is the
strong factor.

We know that if the jury thinks a prose
cutor is well prepared,persuasive and
likeable, the jurors will tend to convict.
Since the likability of the prosecutor is
more significant than the likability of the
defenselawyer, it is our task to causethe
prosecutor to appear not so well pre

pared, not soknowledgeableand, indeed,
notso likable.

We know the more likable the defendant,
the more the jury is influenced to acquit.
Thus, we preparehim - we dresshim up.
On the other hand, the morelikeable the
complaining witness, the more, the ten
dency to convict. In an artful manner, we
must destroy or changethis image.

We know that in modern times reliance
on ethnicstereotypesand traits is far too
simplistic, risky and generally wrong.
We have learnedthat generally women
are not . . . all [so] compassionate[as
tradition would have us believe].

We haveperceivedthat thosewhosejobs
demandprecision, such asengineers,ma

"inisLs programmers,bankersanda
countants, tiny first lean to conviction
but are highly likely to change their
minds after hearingother evidence.Then
they seemto demand evenmore stringent
levels of proof by the prosecution.

Throughexperienceour criminal lawyer
has learned that generally nurses,factory
workers, professors,clerks, social work
ers and truckers do not leaneither to guilt
or innocence,at least initially.

We know that if there is one common
[image] of a gooddefensejuror, it is [that
of] one whohas "seen it all," who reads
books, . . - watchestelevision very little,
comes from a large family, manies a
liberal and thus had the breadth of expe
rience to allow a toleranceof deviation.

Most of all, however, we must be acutely
aware that all the many variables within
the panel must be methodically and
quickly calculated for selection.Having
accomplishedthis, in large measure,the
criminal lawyer is playing the game on
his home field. He has his jury.

Now, with his jury, the lawyer’s flow of
evidencethrough prior preparation will
excite the jury. There will be nounneces
sary delays, at least on his part. Presenta
tion of evidencewill be planned to peak
at just the right moment in the courseof
the trial. He will not overexamine,and he
will not becomeenamoredof the sound
of his own voice. He will be honestand
he will be natural. The jury will expect
suspense,and he will give themsuspense.
While he cannot arrangefor someonein
the audienceto jump up and confess,he
will certainly pace the presentationof
evidencesoas to stimulate the jury. Cer
tainly if anactresscan peddleamaxi-pad,
a lawyer should be able to sell a human
being.While the lawyer doesnothave the
booms, lights, setsand grips, he or she
does have charts, graphs and photo
graphs, together with imagination,which
can provide much more. In giving the

jury what it wants, the lawyer will look
to the real world for tools to capturethe
jury’s attention. While the jurors have to
listen, their minds can wander. And how
do you capture their attention?You do it
with never-ending imagination. As you
look around in this world you always
look with one thought in mind: How can
I usethat before a jury?The possibilities
are unlimited. Do you plan to use an
aerial photograph at trial? Why have it
shot from a piper club, when you can
readily order a satellite or a U2 photo
graph at a reasonablecost?The contra
dictory statementat a prior trial or [a]
hearing manuscript can be blown up to
the sizeof the wall with an official look
of the pageand line number.. . all for the
eye to seeand the ear to hear.

RacehorseHaynes once suggestedthat
lawyers might affect a "Huntley-Brink
ley" method in courtroom argument. Do
you remember the Huntley-Brinkley
newscast?Supposeafter makinga point
in argument a lawyer turns to his co
counseland asks, "What do you think?"
The co-counselcould then stand up and
make his or her contribution. Do you
assumethat the trial judge would not
permit this? How doyou know until you
try? The judge certainlyhas the discre
tion. Presentingan argument in this way
could createa "think tank" atmosphere,
increasingthe chancethat you will think
of that brilliant argument before leaving
the courtroom. As performing artists we
must appreciate afundamental principle
and realize that all art, one iwzy or the
other, speaks the truth.

In his bag of imagination, there is, of
course, humor. Humor in its finest form
rflects an understanding of human in
ture. When relevant, nothing can be as
effective in communicating with your
jury. In one case,few of the jurors had
prior jury service.I concludedmy argu
ment in this manner: "You will note I
have not attempted to dictate your ver
dict. I havenot doneso becauseI would
be trespassingon your intelligence. III
have helped you in analyzing the evi
dence, fme - that is what I should have
done. From that point, however, your
conclusionsare really better than that of
the lawyer, becauseyou arenot biased.1
donot envy you your task; a decision that
affectsaperson’sfreedom is, I’m sure,an
awesomething. Not only do you face an.
arduous task - on occasionit might be in
fact somewhat awkward. At breaks in
your deliberation, you may seeme, my.
client, his friends and loved ones and
others in the hallway. This will be un
avoidable. We are all friendly personS’
and there is generally the urge to speak-
notabout the case- but to simply passtIle’
time ofday.Actually, there’s nothing too
wrong about this - but the distant ob
server who doesnot hearour voice and
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only seesour lips movemight well form
a differentopinion as to what is actually
said.Sowhile it may be awkward,if and
when we do see one another, we will
understand.Perhapswe might evennod
ourheads,but don’t moveyour lips." The
purposeof this messagewith slight ha
mor was1 to givedignity to their opin
ion I knew the prosecutorwould demand
a conclusionof guilt, 2 to show that I
understoodthe trouble that they would
facein the jury room which theydid and
3 to cementamutualunderstandingas
to the hallway experience,which they
did, in factexperience.I was amused,at
one break, when a juror looked at me,
smiled slightly, noddedand placedhis
handoverhis lips.

Ibegan Iby addressing]the art of criminal
advocacy,and in some respectsI have
simply told you abouta way of life. In my
practicethisis oneandthesame.You can
appreciatethat when we pauseat one
time oranotherandreflecton why we are
here involved in a continuing, unique
Americanexperienceof man’sability to
copewith man. Few in this world are so
peculiarlyblessedaswe arewith the most
vital and challengingresponsibility in a
piece-meal resolution of this grand ex
periment.Ourinvolvement encompasses
the full gamut of humanemotion,permit
ting us to relate to the next personwith a
greatermatmity.

The sheer exhilarating thought each
morning aswe arisethatwe asindividu
als, men or women,standbetweena citi
zenand the awesomepowerof theFed
eral or stategovernment is an award that
is achievedby few.

EMMETT COL YIN
Attorneyat Law
5206McKinney Avenue
Dallas,Texas 75205
214 528-0515

Heattended St. Louis University and the
University ofArkansas. receiving hisLL.B
in 1942. Heis one of the country’s leading
attorneys in the area of white-collar cri,ne.
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REFLECTIONS ON CRIMINAL DEFENSE WORK

John Delgado spoke-at the 1988 DPA Trial
Practice Institute on the work we do as
criminal defense attorneys.

I had a law partneronce eight or nine
years ago that left South Carolinato go
to Europeto practicelaw. It was really
traumaticfor the three of us partnersto
have to split up becausewe really loved
each other. We fed off each other. I
missedherpersonallyandprofessionally.
Thethy after the night sheleft, I caine to
the office and on my desk was a big
manila envelope. Inside was the dog-
eared,beatenup old copy of the Bill of
Rights that I had seenmy partner keep
withher in her briefcaseover the timewe
bad workedtogether. Shehad encloseda
nice little farewell note-."I’m giving you
this, I want you to keep it." And she
signedit,"Protecting the Constitution I
remain...yourloyal law partner."

I think sometimeswhen we do criminal
defensework that weforget that the Con
stitution is our foundationfor our work
and for our efforts.Thoseconstitutional
guaranteesthat we seek to preserveand
protectand defend on behalf of the peo
ple we representare the essenceof our
work. I senseall toooften thatI lose this
Constitutionalfocus in the midst of the
haranguingand badgeringby prosecutors
and crowed trial schedules.

Theway I seethis or my interpretationof
thesystemandwhichlguessisthereason
I am not on the United StatesSupreme
Court, is that I don’t recall the Sixth
Amendmentgiving the governnentany
thing. The Sixth Amendmentgives those
rights, thoseguarantees,thoseprivileges
to the defendantsthatwe serve.TheSixth
Amendmentgives those protections to
the individualschargedwith’criminal de
fenses.The Sixth Amendmentdoes not
give anything to the State.

It is my very subjective opinion that the
Constitution and the government and
stateof South Carolina,my personal ju
risdiction, are always served and pro
tectedwhen an individual is afforded a
fair trial. It is not, in my very humble and
subjectiveopinion, their criminal justice

systemat all. Theseare our guarantees,
our rights, our protections,not George
Bush’s. I believewe are the trueconser
vators and protectorsof the First, Fourth,
Fifth, Sixth, Eighth, and Fourteenth
Amendmentsof the Constitution.We are
the real lawenforcementofficers,notjust
thosecolleaguesof ours that wear badges
and servicerevolvers ontheir hip. We are
"law enforcement" and those are the
rights and guaranteeswe protect.

In my continuinglove affair with consti
tutional guarantees,I am remindedthat
the Constitution has its basis, in some
small part, in Judeo-Christiantheology.
"For lo, ye whohave doneit unto the least
ofmy brethren,ye have doneit unto me."

Go to the hospitals;visit the prisoners.
For isn’t that whatthe Constitutiondoes?
It givesusguaranteesfor thevery leastof
these, our fellow citizens,and requires
the State to prove beyond every reason
abledoubt that existsin the minds of 12
people their guilt allezed by the state.
And then, when the Constitution gives
theserights to thepoor,thepowerless,the
leastof these. . . it gives then to the rest
of our citizens.Only when the guilty get
a fair thai dothe innocentreceivejustice:
only when the defenselessare defended
do the innocentreceivefairness.

Ever since Gideon v. Wainwright, it is
our criminal justice systemandwe must
begin to look at it in the sense:it is ours,

Reprinted by permission of Mark Taylor, cartoonist for The NewMexico Lawyer.
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not theirs.They simply carry outenforc
ing the law. In a superiorway weenforce
the law becausewe are the sn-jet con
structionistsandthe realprotectorsof the
Constitution andthe 1st, 4th, 5th, 6th, 8th
and the 14th Amendments.

But beyond theseconstitutional guaran
tees, why do we do-this? We do this
becausewe love it, as silly as that may
seem,to somebodywho doesn’tunder
stand. We love a fight. We don’t go out
of the way to have them but we love a
fight. And more importantly, we love a
fair fight. That’swhatwe’ve beendoing
together for the past few days at this
Institute:learningto maximize ourskills
sowe can fight on behalfof our clients.

I’m reminded of our nationalmotto,"In
Godwe trust." Actually that was a com
promisemotto becausein 1776Thomas
Jefferson had proposedthe motto,"Re
bellion to tyrants is obedienceto God." I
think thathasmore of a fightingspirit to
it andthat to meepitomizesthe spirit of
our work and why we practicecriminal
defense.

What we do in our work is we rebel
againstthe tyrants thatparadein judicial
robes and againsta mob mentality that
convictsour clients simply becausethey
are accused."11 they’re not guilty what
are they doing here?" That is who we
fight and what we fight and we love
doing that.

But more importantly, we love those
poor, powerlessindividuals that cometo
us asking for assistance.We love them
becausewe know that with themwe still
have a bond. This country has taken a
definite turnwithin thepast20years.The
bondwetry to createin our relationships

with our clients is not-c difficult now
becauseof the tide of anti-intellectual
ism. The flame flickers. Still we must
nurture the bond of commonality that
exists in each individual that comesto us
frightened,scared,very possiblewrong
in their actions,maybehavingdonesome
horrendousthing,but welove themnone
theless. We continue to love them no
matter what becausethat is our profes
sionalandconstitutionalobligation,and,
for this South Carolina lawyer, it is his
personalsignificance.It is the way he
continuesto help definehis life.

It is hardto talk about love and criminal
defensework isn’t it? But maybethat is
whatwe do, whatwe are.You know it’s
damnlonely to haveto lovesomeof these
poor folks that we hAve to love-that
nobody in hell loves, They’ve done
everything in the world and nobody in
hell loves them. They’re looking at us,
they’re looking tous.They’re scared,and
want to know what’s going to happento
them. And becausethey personallylook
to us for help andguidance,we find that
higher calling, the noble essencethat
continues to keep that flame burning.
The Constitution and the Bill of Rights’
saysto us that we will protectthem and
advocatefor them. In the Constitution
we fmd that higher calling, that noble
essencethat continuesto keepthe flame
burning.But it is solonely, isn’t it?

I don’rknow how many times it hap
pened when I was a public defender: I
would go into the jail and meeta new
client and shortly thereafter they’d
say,"Well I don’t wantapublic defender,
I wanta real lawyer" and I’d think "Oh
God. I’ve worked three years in that hell
holeof law schoolfor this andyou want
a real lawyer? I am a real lawyer !" Isn’t
it lonely? Sometimesour clients don’t
understandhow lonely they makeus.

Because they’re inarticulate, because
they’re fearful, becausethey don’t have
those skills, our clients sometimescan’t
tell us"Thanks I really appreciatewhat
you did,"so they leave us and we
think"Why did I pour out all this blood
from my soul for this client? They didn’t
thank us,we didn’t getanything."

Nobody really loves us. Exceptat times
like this when it comesdown to just us.
That’s why I love doing theseseminars.
I get the energy to continue that. fight.
Monday at 11:30a.m.in the South Caro
lina SupremeCourt I arguefor a client. I
will be able to do thatbetternowbecause
of the energy, love and respectwe have
sharedamong ourselves here. That is
what has to enable us to carry on our
fight.

It is lonely. We got everybody pointing
fingers at us and so we may haveonly

ourselvesto callonfor support.The corn
raderie betweenus in this commonstrug
glecansustainus,give us the strengthto
endurebecauseonMondaymorningfive
or more of us will startajury trial some
where. From this lawyer to you all, by
God, I’ll be thin!’ g aboutyou. I hope
you’ll be thinking about me at 11:30be
causeI’m going to be alone up therein
the SupremeCourt.

We may only have ourselves for our
selves. That is why, we split up going
back to wherever we’ve from, we’ll re
tain that comraderie.That trust andlove
is going to sustain us. And hopefully,
continueto show us that what we do is
noble, that it has a purpose,and it is the
highestcalling of our profession.

I’ll rememberyou.

JOHN DELGADO
Fun & Delgado,
1913 Marion Street,
Columbus, SouthCarolina 29201.
803771-8774.

Johnhas been practicing criminal law in
South Carolina since 1975. From 1975-
1978 he was a Richmond County public
defender; 1978-1 980 he was Executive Di
rector of the local Legal Aid office, and
since 1980 he has practicedcriminal law
in the firm of Purr & Delgado, 1913
Marion Street, Columbus, South Carolina
29201 ,803771-8774.

ALTHOUGH KENTUCKY
DOESN’T RECOGNIZE A

SPECIALTY- YOU’RE IN A
SPECIALTY PRACTICE.

If lawyers generally are held in low
regard, it is live that criminal defesne
lawyersconsistentlyrankat the bottom
of the list of lawyers,spurnedevenby
manyof ourcolleaguesin thecivil bar.
...Of the 725,574 actively practicing
lawyers, it’s estimatedthat fewer than
50,000,includingpublicdefenders,are
criminaldefenselawyers.

Neal R. Sonnett, then President of
NA CDL in The Champion, The Presi
dent’s Page, JanuarylFebraurary
1990.

BiLL OF RIGHTS
QUOTES

"In thirty-eight years of practice, I
haveneverbeenas fearful for thesanc
tity of individual rights andlibertiesas
I am today. While we applaud and
celebrate the exerciseof individual
freedomsin othercowttr-iesaroundthe
world, we are apatheticallyallowing
the rapiderosionof the rights andlib
ertiesprotectedby ourown federaland
stateConstitutions. The ordinaryciti
zenis no longersafefrom unwarranted
governmentalintrusion, much less the
crimiji’al defendant. This should give
everycitizen in the United Statespause
to consider the value of individual free
dom, and the resolve to not let our
freedombe further curtailed."

FRANK E. ILADDAP, JR.
ATTORNEY AT LAW

-

KENTUCKY HOME LIFE BLDG.
LOUIS VILLE,KY

40202

JUNE 1992 /TheAdvoêate157



HE WAS FAITHFUL

r

When this causes/rail have been committed
to you, shall be happy, indeed, if it shall
appear that my only error has bear. that /
have felt too much, thought too intensely,
or acted toofaithfi thy.

William H.Seward, jury closing

William H. Seward is rememberedby
evencasualstudentsof Americanhistory
as a distinguisked governor, and then
senator,from New York, the principal
founder of the RepublicanParty, the up
set loser on the third ballot at the 1860
RepublicanConvention to Abraham Lin
coln, Secretaryof Statein Lincoln’scabi
net and, toward the endof his career,the
man who almost singlehandedlyengi
neeredthepurchaseof Alaska, derisively
called at the time, "Seward’s Folly."

But if we turn the clock back to a cold,
blustery morning in early March, 1846,
we are introduced to a less well-known
facet of this distinguished American’s
career- Seward the trial lawyer. The set
ting was Auburn, New York, a quiet
farming community not that far from
Syracusenor far enoughsouthfrom Lake
Ontario to be spared the bone chilling
wind from the Canadianplainsandacross
that greatlake.JohnVanNest,arespected
local farmer, his pregnantwife, his eld
erly mother, and a sleeping child were
viciously attackedandfatally stabbedin
their home without provocation or evi
dent motive.

The assailantwas promptly wehend
ed, returned to the sceneof the crime,
readilyconfessed,showednot the slight
estremorse, freely avowedto the police
andall within his hearing that he would
kill others if he could. Thedefendantwas
also known in the community as a con
victed thief. He also suffered two other
-disabilitiesatthe*Eime-he-was-broughtto
the Bar of the court - he wasdeafandhe
wasblack.

When he was brought to the courthouse
to be arraigned on multiple charges of
murder, he barely escapedsummaryjus
tice by the crowd. The District Attorney,
shouting in the prisoner’sear, wasunable
to obtain an intelligible responseto his
inquiries as to whether the accusedhad
any counselor was ready for trial. The
court inquired, "Will anyonedefend this
man?" There was a prolonged silence.
Finally, William H. Seward, who was in
court that day, arose."May it please the

court, I shall remain counselfor the pris
oner until his death."

There was no public defender nor any
source of funds to pay for legal irepre
sentation. Seward, driven by a fierce
sense of commitment and principle
which characterizedhis entire career, in
vestigatedthe case,checked into the de
fendant’s background, obtained medical
testimony,anddevelopedanoverwhelm
ing factual scenario in support of a de
fenseof insanity.

The prisoner was William Freeman.
Some years previous, as a bright and
hard-working young man, who had
worked as a common laborer, he had
beenarrestedon thechargeof stealinga
horse, tried and convicted, solely upon
the testimony of another young black
who afterward turned out to be himself
the thief. Nevertheless,Freemanserved
five years in prison. Upon his release
from prison, when offered the customary
few dollars to which releasedinmates
were entitled in thosedays, he declined.
"I’ve worked five yearsfor the State, and
ain’t going to settle so."

But it wastoo late for William Freeman’s
mind. During his imprisonment, in re
sponsetohisendlessprotestationsof in
nocence,he had beenrepeatedlybeaten
andflogged.In oneincident,his headwas
splii open by a board, which left him
foreverdeaf. At the time of the thai, he
was unable to utter an intelligible sen
tence. Throughout, he sat with a fixed
grin on his face.

When William H. Sewardaddressedthe
jury at length in his closing remarks, he
facedhead on the disability that washis
in representinga black man charged with
a heinousoffenseagainsta respected10-
cal white family, before anall-whi te jury
in the midst of crowds in the courtroom
calling for revenge:

The color of the prisoner’s skin. . .is not
impressedupon thespiritual, immortal mind
which works beneath. In spite of human
pride, he is slit! your brother and mine, in
form andcolor acceptedandapproved by his
Father, and yours, and mine; and bears
equally with us the proudest inheritance of
our race-theimageof our Maker. Hold him,
then, to be a man...and makefor him all the
allowance, and deal with him with all the
tenderness,which, under the like circum
stances,you would expectfor yourselves.

Seward knew that there was no chance

for anacquittal,buthe would havehis say
asa proud lawyer and advocate:

lam not theprisoner’slawyer. I am,indeed,
a volunteeron his behalf. . .1 am the lawyer
for society, for mankind; shocked,beyond
the power of expression,at the sceneI have
witnessedhere,of trying a maniac as a male
factor...

It was late in the daywhen Sewardcon
cluded a summation of more than two
hours’ length:

I rememberthat it is the harvest moon, and
that every hour is precious while you are
detained from your yellow fields. But if you
shall. . in the end have dischargedyour
duties in the fear of God and in the love of
truth justly andindependently,you will have
laid up a store of blessedrecollection for all
your future days, imperishableand inex
haustible.

The jury promptly returneda verdictof
guilty, and the following morning the
judge sentencedWilliam Freeman to be
hanged. The Supreme Court of New
York reversed the conviction- Freeman
wasnever retried. He died in his cell in
chainsin August, 1847.Sewardsurvived
his client by 25 years. dying in his home
in Auburn. A three-word epitaph was
inscribedonhis tombstonein accordance
with a requesthe hadmadein remarksto
the jury in the Freemancase:

In due time, gentlemenof the jury. . .my
remainswill restherein your midst. It is very
possible they will beunhonored,neglected,
spurnedl But, perhaps,yearshence, when
the passionandexcitementwhich now agi
tatethis communityshallhave passedaway,
somewandering stranger, some lone exile,
some Indian, some negro, may erect over
them a humble stone, and thereon... "He
was faithful?’

Seward the trial lawyer tells us all we
need to know on the subject of thecom
mitment we owe to our clients, our pro
fession,andoursystemof justice.He was
faithful.

DAVID S. SHRAGER
President,ATLA

Reprinted by permission from TRIAL
magazine,The AssociationofTrial Law
yers of America.
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BEfORE YOU lAKE YOUR HIGHIS [DR GRANIID CONSIDER
thERE ARE DINERS DYING ID HAVE IHEM.

All overthe world people risk Americans for more than 200 in a country where voting,
everything for a chance to years. So feel lucky you live protesting and just relaxing in
havethesamerightstheB’itI/ - the privacy of your home
of Rights and its amend- I I II are guaranteed rights.
ments have secured for I I * I II * Instead of just dreams.

The Commission on the Bicentennial of The United statesConstitution invites you to cebrate The Sill of Rights andBeyDne in 1991.
For more nftx-mationwrite The Coristution. shington. D.C. 20006-3999.No orders after 12/16/91

-4._

Beifin %II, 1989 CzeChoslovakja. /989
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CHANGING THE SYSTEM: RACISM AND CRIMINAL

JUSTICE

THE CRIMINAL JUSTICE
SYSTEM IS RACIST

I havebeenwearinga bow-tie for thepastfew

monthsandthe reactionhasbeeninteresting.

At first! thoughtI would be accusedof being

a rocketscientistorperhapsalaw schoolDean
or maybe evenconfusedwith SenatorPaulSi
mon. But, that wasn’t the case;instead many

peoplein4uired whetherI wasdoing an imita
tion of Minister Louis Farrakham.Was that
racism?Maybe.

A few yearsago, I appearedin a suburban

Cook County courtroom.My client was late

and when the casewascalled, I steppedup to

the bench. The judgelooked up from his pa

persand askedme where was my lawyer;he

assumedthat! wasthedefendant.Was that ra
cism?Probably.

I wrote, as Public Defender,articlesin the Chi
cagoDefender,a local newspaperservingthe
African-Americancommunity. In responseto
my articles, readerswrote in with questions.
I receivedaletterfrom amotherofadefendant
who hadbeenchargedwith afelony. Whenshe
appearedin court shenotedthatthejudgewas
white, theclerk,thecourtreporter,thesheriffs

were white. Her question:whetherthecrimi

nal justice systemwas racist, since the only
blackpeoplein the courtroomwere eitherde
fendantsor victims. Theanswerto thatques
tion is yes,thereis no doubtaboutit: thecrimi

nalju.stice ysIemis racist.

In fact, the criminal justice systemof the
United Stateslooks moreandmorelike thatof
SouthAfrica’s everyday. As theSentencing
Projecthaspointedout in its latestreport,here

in the land of the free and the homeof the
brave, menareincarceratedatarate

of four times therate of black men in South
Africa, a tragicand revealingstatistic.

LEGAL SYSTEM’S FAILURES

Unfortunately,thelegal professionhasnot me
spondedtotheracismandcrisisin thecriminal

justice system. Although thereare approxi
mately800,000lawyersin this country,fewer

than 1% arein anywayinvolved in defending

the indigent and perhapsonly 4% or 5% are
concernedwith criminal law or criminal jus

tica

Law schooladmissionrequirementsandcosts

excludedmany minorities who may beinter

estedor inclinedto dealwith thecriininaljus

ticesystem.Ourmajorlaw schoolsareturning

out those contentto write memosbut unpre

paredor uninterested in defendingliberty.

More and more lawyers arerepresentinga
smallerpercentageof monied clients, while

thosepersonsmost in needof legal seryices

aregoing unrepresented.

Legal education is not immune from racism.

The complexion of mostlaw school facilities

remain devoid of color. k’s only been in the

fairly recentpast that the ABA and the New

York Bar, admitted African-Americans into

theirranks.

CRIME’S DEBT

But thecrimeproblem,asEarlWarrenpointed
out yearsago,is largely the result of an over

duedebt that oursocietyhasbeenunwilling to

pay. It is clear, however, that our society is

willing to pay some debts.For example: the

billion dollar bail-out to the savingsandloan

industry and the six hundred dollars an hour

the FDIC is paying privatelaw finns to work

on the saving andloan crisis; the massivere

sourcesthe governmentwaswilling to devote

to the Persiangulf war. Most commentators

suggestthat we will neverknow the total cost

involved in that effort. So we chooseto pay

somedebts and ignoreothers.

We haveignored the conditions that have cre

Those conditions which breed crime include

the lack of meaningful employment opportu

nities, a failing public education systemin our

urban areas,poverty with all its ramifications

and racism.

Today we have one million people locked up

in jails and in prisons in this country. Over

50% are African-Americanmales. We have

more black men in our jails and prisons than

in ourcollegesandprofessional schools.45%

of African-Americanchildren live in poverty.

The numberone causeof deathfor black men
betweenthe agesof 15 and 30 is murder.

Despitethe fact that theaveragedrug abuser,

according to our former drug czarWilliam

Bennett, is a white male suburbanite, the "war

on drugs" is concentrated in the African-

Americancommunity, not for prevention and

treatmentbut for enforcement andincarcera

tion. Ourfailedpoliciesaredramaticallyillus

trated by the AIDS epidemic: 52% of the

women with AIDS in theUnited Statesare Af

rican-American; AIDS is now creeping up to

be the fourth and fifth leading causeof death

for African-Americanwomen of child-bear

ing age; 53% of children in this countrywith

ADS are African-American.

THE NEW SLAVE CATCHERS

Back to the legal profession:I attendedare-

cent conferencediscussingthe AmericanBar

Association’s proposals for new sentencing

standardsand someonepointed out the need

to reexaminethephilosophy of the standards

in light of information that the United States

now leads the entire world in its rate of incar

ceration, in light of the fact that prison con

struction is becomingthe number one domes

tic growth industry,that we are spendingmore

moneyon constructing moreprisons than new

homes, that we have one correctional officer

for every three inmatesversus oneteacher for

every thirty students in our urban public

schools,that the costsof ourcrimb coritrol/iiiC - ated’the problems of crime in this socicty.
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carcerationbinge is now at about 16 billion

dollars a year. And the responsewas"weJl, so

what? The United Statesalso leadsthe worid
in violent crimes."Although not oftenarticu

lated, the sentimentamong many is that Afri

can-Americans commit a disproportionate

share of the crime and therefore deserveto be

locked-up and incarcerated disproportion

ately.

I’m often askedwhy there is this dispropor

tionate impacton andin theAfrican-American

community? The answerto me is obvious,par

ticularly when you look at the historical, sys

tematic and continuing oppressionof entire

generations and communities. In fact, I often

wonder why moreAfrican-American, particu

lady in our urban areas, are not"criminals."

Remember, it used to be a crime for an Afri

can-American to learnto mad or write, acrime

to marry, a crime to moveor relocatefrom one

community to another, a crime to speak the

native language or to keep families intact.

The badgesof slavery are not easilydisposed

of without lingering effects,especiallyin light

of persistent and continuing racism as evi

dancedby police brutality, segregatedhous

ing, inadequateeducation and lack of mean

ingful employment opportunities. Today, it

seemsas though equalemployment opportu

nity for African-Americanmenexistsonly in

the military and in jails and prisons. Don’t for

get inadequatemedicalcarein our urban areas,

lack of treatmentand pm-natal care, hospitals

failing all over inner city communities,an in

fant mortality rate for someAfrican-American

communities exceedingthat of most third

world countries. Given the historical perspec

tives and the odds, sometimesI marvel at the

successrate ofmany African-American fami

lies and individuals.

Although one out of four young black men is

under the control of the criminal justice sys

tem, either on parole, in jail or prison, or on

probation, that means that somehow threeout

of four aremanagingto escapethedragnet, the

new slavecatchers. But it’s not easy.

About a year ago, two young boys in a mid-

die-classcommunity in Chicago were on their

way to the barbershop oneSaturday morning.

Suddenly a police car pulled up, called them

over, slammedthem against the car, verbally

abused them, searched them, went through

their clothesand wallets and, finding notlng,

drove off. One of the young boyshappenedto

be my son. I wasstunned but he wasnot out

wardly affectedbecausehe says he seesin
stanceslike this frequently.

Last fall two teenagerswere waiting for a bus

after a baseballgame outside Comisky Park.

A police car pulled up, ordered them into the

car, drove them into one of the more racially

hostile areas of the city, dropped them off

wherethey wereattacked,beatenand chased

out ofthe community. I have just learned that

the two police officers alleged to have com

mined this act were tried and acquittedat a

bench trial.

WHAT DO WE DO?

So what mustwe do as lawyersand advocates

in thecriminaljusticesystem,recognizingthat

at the sentencing stage it’s almost too late?

Clearly we must devote some efforts outside

the courtroomto educatethe public, change

priorities and challengethe status quo. Inside

the courtroom we must do the sameand get

creative; educatethe judges, changepriorities

and, onceagain,challenge the status quo.

STRETCH THE LAW TO
ACHIEVE JUSTICE

A few years ago I had adeath penalty case

where two black men werechargedwith mur

der of two white businessmen.The casewas

tried twice and both times the jury was hung.

At the third trial the ,rosecutors excusedall

the blacksfrom the jury venire. This waspre

Raisonand when I argued to thejudgethat this

wasunfair, he relied on the stateof the law as

it existedat that time. I arguedthat the law is

living, breathing and subject to change; that

generationsagoit would have beenillegal for

me to even be in the courtroom arguing the

case.He didn’t buy my argument but eventu

ally the casewasreversed.

The point is we must stretch the limits of the

law and make it change to provide justice for

our people.

A good exampleis the Minnesota judge who

declared the narcoticslaw in Minnesota un

constitutional for the disparate effect theyhad

on African-Americanin that the penalties for

thosedealing crackwere far more harsh than

thosedealingpowder cocaine. Sherecognized

in a courageousdecision that "crack" was a

drug largelyconfined to theAfrican-American

community becauseit was cheaper, while

powdercocaineis usedmore often in the white

community.

VICTIMIZATION OF THE
DEFENDANT

I think we must point out that often there are
two victims in the courtroom; not always, but

often the defendant is also a victim and we

must discover,point, and portraythe environ

mental conditions that contribute to an indi

vidual’s behavior. We musteducatethe judges

about the defendant’s community, the lack of

resources,drop out rate in the high schools,

lack of employment opportunities,etc.

PERSONAL WORRIES

For me, these issues are personal as well as

professional.!have a sixteen-year-oldson and

I’m concernedthat statistically he may have a

betterchanceof being murderedor incarcer

ated than being educated and becominga pro

ductivememberof oursociety. I know that my

eighteen-year-old daughter’s life may be

threatened by the AIDS epidemicand that her

quality of life may be impacted by the genera

tions of young black men incarcerated and on

death row.

ADVOCATING FOR THE
MARGINALIZEL

We havetheprivilege and theresponsibilityof

speakingfor the voiceless,the restrained,the

confined and the deprived.We must be clear

and forceful.

RANDOLPH M. STONE
Professorof Law
University of Chicago
6020South University Ave.
Chicago, illinois 60637-2786
312 702-9611

Randolph N. Stone, former Cook County
Public Defender,now Clinical Professorj
Law andDirector oftire Edwin F. MandelAid
Clinic at the University of Chicago. Origi
naVypresentedattheNationalConferenceon
SentencingAdvocacy in Washington, D.C.,
April 19, 1991. He will present at the KBA
Annual Convention in Lexington on June6,
1992 on Racismand sexism,andfitnding in
the criminal justice system.

Reprintedfrom NLADA, CornerstoneSummer,
1991 by permission.
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REFORMING A DISCRIMINATORY CRIMINAL JUSTICE
SYSTEM

The statisticshavethe feel of a history
book, describinga shameful,unenlight
enedtime:

*One in four young black menin Amer
ica is imprisoned,on paroleor otherwise
under the control of the criminal justice
system-more than are in college. For
whites, the figure is one in sixteen.1

*The United States incarceratesblack
males a rate four times that of South
Africa.

*Blacks makeup 12 percent of the drug
usersin the country,3 but account for 44
percent of all drugpossessionarrests.4

9’he disparity in drug casesis rapidly
worsening Between-1984and1989,-the
rate of drug arrests for black youth in-

creasedby 200percent,hile the ratefor
whites declinedslightly.

‘The race of the victim counts too: In
Dallas,the rapeof a white womanresults
in an averagesentenceof 10 years,while
the rapeof a Hispanicgets years,and
the rapeof a black gets two. Nationally,
murdererswith white victims are up to
4.3 times more likely to be sentencedp
death thanmurderswith Nack victims.

Maximum Security,KentuckyStatePenitentiary.Eddyville, Kentucky

JUNE 1992 ITheAdvocate1.63



* *Sentences are often longer for black
offenders: Nationally, black inmates
serveaknger percentageof their prison
terms before being re’easedon parole
thandowhitesinmates.InDallasblacks
serve an averageof 2.3 years longer in
prisonthanwhites for aggravatedassault,
and 13 yearslonger-140 percentlong9
than for whites-forattempted murder.
In California, a study found that whites
getbetterpleabargainsthanHispanicsor
blacks for similar offenses,and that
whitesget more lenientsentencesandgo
to prison lessoften. In New York, a state
commissionfound thatfor misdemeanor
offensesthat would land a black in jail, a
white is more likely to be fined.

"This is scandalous," says the Sacra
mento Disthct Attorney. The Superior
Court Presiding Judge pronounces the
situation "at least as serious as the J1q3
Crow conductwas30 or 40 yearsago."

And the situation is no betterat the fed
eral level. "Sentencing reform"- both
the guideline sentencing system and
mandatory minimums-has simply
driven arbitrarinessand discrimination
called "a massive, though unintended,
transferof discretionand au1hority from
the court to the prosecutor." 1

Drug offendersaccountfor 80percent of
the vast increasein the federal prison
populationin recentyears,and65 percent
of those sentenced in dr1i[disthbution
casesareblackorhispanic.V’irtuallyall -
of thesecasesare controlled by manda
tory minimums, yet not a single white
collar criminal-no insider trader, no
death-dealingenvironmentalpolluter -

has ever been imprisoned undera man
datoryminimum.

Somemandatory minimums seemalmost
designedto discriminate.Late last year,
a Minnesotajudge ruled that it was un
constitutionalto punish crack usersmore
severely than powder cocaineusers,be
cause crack users are overwhelmingly
black while powder cpaine users are
overwhelmingly white. Yet underfed
eral law,simple possessionof5 gramsof
crack cocainemeansa 5- yearmandatory
minimum, while simple possessionof
any amountof powder cocaine,or any
other drug, is a misdemeanor,punishable
by a maximum of oneyear.

Both Housesof Congresshave approved
new measureswhich would takethis dis
parity evenfurther: the amountofpowder
cocainethat would trigger its proposed
deathpenaltyfor drugdealingwould be
100 times the quantity threshholdpro
posedfor crack cocaine1.5kilograms.
Thefinal bill iscurrentlyboggeddownin
a Senate filibuster over gun control is
sues.

And discriminationon the basisofrace is
only partof the problem.Look underany
rock in the criminal tsffbe¾tem and
you canfind discriminationbasedon in
digence, mental impairment,genderor
age.

It is time for a serious legislative re
sponse-andnot apiecementalone.Be
causethe discrimination is comprehen
sive andsystemic,so must the solution
be.

It is time for a ComprehensiveAnti-Dis
crimination in Criminal Justice Act.

It may seemunrealistic to imagineone
bill makingmuch of a dent in theproblem
so large and deep-rooted.But like the
law-and-orderconservativesin Congress
who are always dreamingof wiping out
clime with a single, sweeping,Be-Care
ful-Not-To-Drop-It-On-Your-Foot
crime bill, we must start to dreamtoo.
What follows is a blueprint for a begin
ning of thatdream.

1. Race discrimination in capital sen-.
tencing. A societywtiich toleratesracial
discrimination in the imposition of the
deathpenalty makes discrimination not
just thinkable, but inevitable, whenever
anSi lesserindividual interest is at stake.
A bill which passedthe U.S. House of
Representativesin 1990, the RacialJus
tice Act, would permit a challengeto a
federal or statedeath sentencewhich fur
thers a racially discriminatorypatternof
capitalsentencing,in terms of either the
race of the defendant or the raceof.
victim, basedon statistical evidence.1

2. Increasedspendingfor indigent de
fense.A UnitedNations report rates the
United Statesbehind 12 other nations in
the freedoms enjoyed by its citizens,
identifying as a key shortcoming the in
adequcy of legal representation for the
poor.’ Rates for appointed counsel
should cover reasonable overheadex
pensesand a reasonablehourly fee, with
no arbitrai caps on total per casecom
pensation.

3. Repeal mandatory minimums.’7 At
the very least, give the sentencingjudge
athority to consider the same range of
relevant factors, as is provided generally
under sentencing guideline systems.
Eliminateunwarrantedsentencingdiffer
entiation betweencrack and powder co
caine.

4. Make sentencing guideline systems
presumptive rather than mandatory.
Anarchywould not result. A testprogram
in Virginia indicates thatdeparturerates
areonly slightly higher under non-com
pulsory guidelines that1 8under the com
pulsoryfederalsystem.

S. Equal availability of nonincarcera
five sanctionsto indigentandnon-indi
-gent defendants. Non-indigent defen
dantscan often, in effect, buy their way
out of prison time through an array of
valid sentencing alternatives,including
fmes, restitution and enrollment in drug
treatmentor other rehabilitative pro
grams. Sentencingspecialiststo help de
signeffective, individualized, alternative
sentencesare commonlyunavailable to
indigent defendants. Home detention,
generally requiring a fixed address, a
telephone, and a history of stable em
ployment, usually excludes low income
defendants.

Treatmentand other rehabilitativepro
grams should be publicly funded and
available to all defendantsregardlessof
ability to pay. Alternative sentencing
planning servicesshould be providedin
everypublic defenderoffice, and funding
should be authorized for sentencingspe
cialists to assistappointedcousel.Where
indigence would otherwise disqualify a
defendantfrom sanctions such as home
detention, fines or restitution, courts
shouldhave flexibilty to tailor other non
incarcerative sentenceswhich meet the
purposesof sentencingwhile ensuring
proportionality in the availability of non
incarcerative sanctions to indigent and
non-indigent defendants convicted of
comparableoffenses.

6. Discriminatory suspiclonlessstops.
Drug interdiction enforcement efforts
featuring vague drug profiles not only
suffer from Fourth Amendment prob
lems, but can violate Equal Protection
guaranteesas well. Under a program at
the Port Authority bus terminal in New
York City, only lower-incomeblacks and
Hispanics, who could not afford more
expensivemeans of transportation,have
been stopped.Of 210 people arrested in
1989, only onewas white. In 31 of 51
caseswhere the suspectallegedly con
sented to a search after quest4oning,
judgessuppressedthe evidence.’

Prohibit suspicionlessstops. Prohibit use
of racial or ethnic factors in drugcourier
profiles.Permit"patternor practice"civil
rights actions against law enforcement
entitiles using drugprofiles which have a
discriminatoryeffect.

7. Reversed stings. Reverse stings are
disproportionately used in black neigh
borhoods where drugs are sold openly.
They also put police in the unseemly
position of manufacturing crime; -in
Broward County, Florida, the police
were evenmanufacturingthe crack they
sold, until a court madethem stop. In a
study in California, it was found-that 83
percent of the peoplecaught in reverse
stings are black, and the amount3drugs
involved is usually"very small."
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Prohibity the useof reverse stings to ar
rest drugusers. -

& Pretrial detention. Black andhis
panic drug arresteesare far more likely
than whites to be detainedbeforethai.In
florida in 1989-90,blacksconstututed39
percentof felony marijuanacases,but
made up 58 percentof th?se detained
beforetrial for that charge. 1 Moreover,
defendantswho areincarceratedpretrial
are more likely to be convictedandto be
incarceratedupon conviction,

To allow equal accessto bail for all so
cio-economic classes,require that the
amountofbail setbe rationally tied to an
individual defendant’sactual resources;
if a defendanthas no meaningful re
sources,imposethe least restrictivepos
siNe combination of conditionsreason
ably necessaryto securethedefendant’s
appearanceat trial.

9. Batteredwoman syndrome.Amend
evidencerules to allow useof battered-
woman-syndrometestimony in court.
Legislation allowing such evidencehas
already beenaproved in Ohio, Lousini
anaandMissouri,andisunderconsidera
tion in Texas, Vermont, California,
Washington, Wyoming and Michigan.
Governorsin Ohio and Marylandhave
commutedthe sentencesof womencon
victed of violence againstabusivehus
bandsor boyfriends.

10. Eviction from public housing. Fed
eral forfeiture law is broad enough to
allow forfeiture ofpublic housing lease
hold and eviction of an entire family be
causeof the druguseof onememberof
the family. In March. federal housing
authoritiesin NewYork sought to evict a
51-yearold grandmotherandher 18 fam
ily members,includingtwo great-grand
children,beca%eof her granddaughter’s
drugactivities.

Permit forfeiture of a public housing
leasehold only on the basis of the drug
activity of the leaseholder,asis currently
recommendedinnon-binding JusticeDe
partmentguidelines; encouragealterna
tive sanctionsin considerationof adverse
effectson innocentfamily members.

11. Victhn impact statements.Victim
impact statementsthreatenthe funda
mental fairness of the entire sentencing
process,polluting it with arbitrary con
sideralionof class and race, by inviting
judgesto value somevictims’ suffering
more than others.

Prohibit considerationof victim impact
evidenceat sentencingin all cases,capi
tal and non-capital alike, except to the
extent they were known to the defennt
at the timeof committing thecrime.

12. Habeas review of bias claims.Re
cent Supreme Court decisionshave
raised insurmountableproceduralbarri
ers to the consideration of meritorious
constitutional claims raisedin habeas
corpus petitions, if n2ç properly raised
and preserved earlier. Amend federal
habeas corpus statutes to provide that
proceduraldefault, retroactivity andsuc
cessive-petitionrestrictionsshall not ap
ply to claims alleging discriminationon
the basisof race, religion, or other con
stitutionally suspectcategory,unlessthe
claim wasdeliberatelywithheld.

13.Sentencing.Somemeasureofdiscre
tion must be afforded to sentencing
judges,consider the possiblediscrimina
tory effect, inequity or irrationality of a
sentence they might otherwise impose.
This authoritycan be conferredwithout
upsetting the fundamentalmissionof de
terminatesentencing-theeliminationof
"unwarrantedsentencingdisparity."Ad
justments and departuresto avoid dis
criminationwou1d be "warranted,"in the
strictestsenseof the word, by theneedto
maintainproportionality, fairness and the
integrity of the processof criminal pun
ishment, and would be required to be
rationally justified on the record by the
sentencingjudge. -

A. Race proportionality. Permit the sen
tencingjudge to consider, in sentencingmi
nority defendants, patternsof offensecon
duct i.e., not limited solely by the offense
of conviction, sincedisparitiescan emerge
through manipulation of charges,or through
fact or pleabargaining. Allow similar pro

portionality review based on the race of the
victim.

B. Mental illness. One of the reasonsthat
theU.S. wasranked behind 12 other nations
in individual liberties, according to the
United Nationsreported referred to above,
wasthe incarcerationof thementally ill. The
federal sentencing guidelines specifically
provided to "mental and emotional condi
tions arenot ordinarily relvant" in deciding
whetherto impose a sentenceoutside the
guidelines. Yet studies have shown that
mentally ill inmates incarcerated without
tratmenthavea recidivism mate of nearly 100
percent, while diversion into a community-
bated psychiatric treatment program can re
duce recidivism to only 15 to 24 percent.

Permit mental illness to be considered at
sentencing,andpennit commitmentto ap
propriate non-prison treatmentfacilities.

C. Age. JusticeDepartmentresearch indi
catesthatoffenders over age45 are one-half
as likely to recidivateas offenderunder age
25, and they cost far more to incarrate
because of greaterhealth problems. Yet
the federal sentencing guidelines provide
thatage, like mental illness, is "not ordinar
ily relevant."Permit the sentencingjudge to
considerage and likelihood of future dan
gerousness.For non-violent offender of ad
vanced years, define imprisonment to in
cludehome detention.

I. Gender. Womentend to commit thug-
related and economicdrijnes rather than
crimesof violence,yet while in prison, they
have less accessthanmale inmatesto pro
grams that could help them avoid recidi
vism, such as drug treatment, educationand
job training.27

Permit sentencingjudgesto considerall in
dividualized offender characteristics,such
as whetherfemale offender is singlemother
with young children who would be effec
tively be orphanedby her incarceration.
Also, improve the classification of inmates,

- bothmaleandfemale,to ensureequalaccess
to appropriateprograms-aswell as ade
quate funding for suchprograms.Guarantee
equalaccessto health carefor women in
mates, particularlyfor pregnancyand other
gender specifichealth conditions.

14. State commissionson the overin
carceration of minorities. California
probationofficer Paul Morton tells the
story of a man who jumps into a river to
save a baby floating by. No soonerdoes
he save it than one baby after another
comesrushing by, more than he canpos
sibly save. The moral, saysMorton, is
that "at somepoint, you’re going to have
to stop, run upstream andfinj out who’s
throwing themin and why.’

There is no single place where discrimi
nation and injustice lurk in America’s
criminal justice system.They are every
where, and the evidence grows daily
more obvious and painful. Now is the
time for comprehensivesolutionsto what
has become a comprehensivenational
disgrace.

SCOTT WALLACE
NACDL Legislative Director

Reprintedby permissionfrom the Chant
pion, a publication of NACDL, and by
the author’s permission.
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clude freedom from governmentalcoercion
andtorture, freedom from capitalpunishment,
counselofone’schoice,economicequalityfor
minorities, and imprisonment of the mentally
ill.

‘5This recommendationhasbeen endorsedby
the Congress,in settingup a committeeofthe
JudicialConferenceto study federalindigent
defenseprogamsand mandationgthat among
its recommendationsshould be a proposed
formula for indigent defensecompensationat
the federallevel "that includesan amountto
cover reasonableoverheadand a reasonable

hourly fee." Judicial Improvements Act of
1990,P.L. 101-650,318 c 2. - - -

‘6kecommendedby the FederalCourtsStudy
Committee, the American Bar Association,
the JudicialConferenceandfour Circuit Con
ferences,the Judicial Conference’s Comm
mittee on Crintinal Law and ProbationAd
ministration, George Bush when a U.S.Con
gressman,and the U.S. SentencingCommis
sion, in its massiveSpecial Report to the
Cong1-ess:MandatoryMinimumPenaltiesIn
the FederalCriminal Justice System,August
1991,including negativecommentson man
datory minimums evenfrom halfoftheprose- -
cutors surveyed.

"The U.S.SentencingCommission reported
on June 27, 1989 that federaljudges stayed
within the guideline sentencing ranges 82,3
percentof the time, thus demonstrating that
the guidelines are "an overwhelmingsuc
cess."Under the pilot project in Virginia, 78
percent ofthe sentencesfell within the xecom
mended guideline range. Voluntary Sentenc
ing Guidelines, Report of the Judicial Sen
tencing Guidelines oversight Committee to
the JudicialConferenceof Virginia, Septem
ber 1989, at 7-8. The report observed that
"compliance rates of 75 to 80 percent have
beenjudgedsuccessfulin reducingguidelines
progarnswhich have beenjudgedsuccessful
in reducing disparity,"and concludedthat the
voluntary guidelinesystem should be spread
statewide and made permanent. Id. at 42.
Similarly, the FederalCourtsStudy Commit
tee,at pp. 135-39 of its Final Report,stq’ra,
urged Congressto give serious consideration
to making the federalguidelinesnon-compul
sory.

‘8Messina,"Judges Limit AU-Out War," Na
tional Law Journal,April15, 1991,at 14,
19 "Drugs in OurMidst," supran. 7 29 of 35
arresteesin reverse stings wereblack,andone
was hispanic;asuperiorcourtjudge observes
that "I seealot ofreversestings in theminority
communities,but I haven’t seenany in pie
domintly white areas.’

20FloridaBias Study Commission,
supra n.5, at 68.

21 Clarke and Kurtz, "The Importanceof In
terim Decisionsto Felony Trial CourtDispo
sitions," The Journal of Criminal Law and
Criminology,Vol. 74, No. 2, 1983.

With pro bono assistancefrom a team of
Sullivan and Cromwell lawyers, a federal dis
trict judge threw the case out on "innocent
owner" grounds, expressing concern about
making the entire family homeless,and ex
pressingadmiration for the grandmother’s ef
forts to hold the family togetherand discour
agedrug activity. "Family Cannot Be Evicted
Because of One’s Drug Sale," New York
Times,March 27,1991,at Bi,

This wasthetest usedby the SupremeCourt
in barring victim impact testimony in cital
casesuntil the Paynedecision.Booth v. Mary
land, 107 S.Ct. 2529 1987 the focus "on the
character and reputation of thevictim and the
effect on his family ... may be wholly unre
lated to the blame worthiness of a particular
defendant .,, unless known to the defendant
beforehe committed the offense".

24 Teaguev. Lane, 489 U.S. 288 1989,and
varioussubsequentcases,broadlyand confus
ingly defining the types of changes in the
law-new rules"- which will not be avail
able to habeaspetitioners;McCleskeyi. Zant,
49 Cr.L. 2031 April 16, 1991,changing the
standardgoverningdismissalof successorha
beaspetitions from "deliberateabandonment"
to the more stringent "causeand prejudice"
test.

25’Thoup Aims to Stop Useof Jails asShelters
for Mentally ifi," CriminalJusticeNewsletter,
February1, 1991,at2.

"Expense of Housing Aging Prisoners
Taxes theSystem: Numberof ElderlyInmates
Rising Nationally,"Houston Chronicle, May
12, 1991,at 6A.
27 See Report of Florida Supreme Court’s
Gender Bias Study Commission, cited in
"Drug CrimesPut MoreWomen in StatePris
ons," St. PetersburgTimes, December30,
1990,at 16A.

"Drugs In Ow Midst," supra n.7.

"...Our forefathers, who brought forth
on this continent a new nation, con
ceived in liberty anddedicatedto the
proposition that all men are created
equal."

--AbrahamLincoln
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CONSTITUTION CAME UP SHORTON MAilER OF EQUALITY

By Eleanor HolmesNorton

Ours is the oldestconstitutionaldemoc
racy on Earth, giving Americanscause
for celebration in this bicentennialyear.
But surelythe pragmaticAmericanmind
canconvertax leastsomeof that celebra
tory energy to good national use, We
celebrateour Constitutionbestwhen we
takenoteof oursuccessesandpledgeto
correct our deficienciesin meeting our
own constitutionalideal. The bicenten
nial shallhaveservedthenationwell if it
re-energizesthe commitmentto equality,
the most conspicuousomissionfrom the
Constitutionhi the 18th century and the
most important constitutionalreform of
the 20th.

Equality has beenone of the discordant
themesin the American symphony. The
sournote, of course,wasslavery,and it
wasthere from the start,marringthe lofty
NewWorld enterprise.Whenslaverybe
came embeddedin the Constitution, a
struggleof tragic proportions was guar
anteed:We arestill playing out thatstrug
gle, still trying to harmonize the original
dissonance.

It tookdecadesto addressracialdiscrimi
nation,but progress since World War IT
has beendramaticwhen compared with
the entireprecedingperiod of constitu
tional government. Out of this struggle
not only the first Americanconsensuson
racial equality.The meaningof equality
itself hasbeendeepenedandbroadened.

Whatbeganasaneffort to eraseourmost
conspicuousconstitutionalflaw hasde
velopedinto thatandmuchmore. Consti
tutional interpretationhasbroughtanex
llaordinaryarrayof Americans under the
constitutionalumbrella-fromwomenand
handicappedpeopleto illegal aliens and
welfare recipients.The post-Civil War
equality amendmentshave beeninter
pretedto include peopleandto bar prac
tices impossible for the founders to have
foreseen and for some-blacks and
women, for example-they specifically
excluded. The sensitiveinterpretation of
the Constitutioncalibratedto meetboth.
the spirit of the documentand the chal
lengeof changein a dynamic societyis a
major reasonthat ourcountry, despite its
polyglot nature,has remaineda stable
constitutional democracy for 200 years.
Yet the curiousideahasbecomefashion
ablethat the Constitutionis anchoredlike
a rock to the originalintentof its authors,

who could have had no senseof today’s
world. In a recent controversialaddress,
Associate Justice Thurgood Marshall
soughtto refutethis notion.

He remindedus that the Constitutionwe
revereis not the sameone the founders
created.He arguedfor "a sensitiveunder
standingof the Constitution’s inherent
defects,andits promisingevolution."

Thefact is that eventheBill ofRightswas
addedto the Constitution after a fierce
political struggle,and wasnotpartof the
foundingidea.Theguaranteesofequality
were insertedpainfully 80 years later.
Equalityhasbeenanacquiredtastein this
country.

The Marshallspeechmay havebeenthe
warningthe countryneededto avoid the
kind of revisionist history that is un
American.It is thebestreply to thosewho
would embalmthe Constitution in"di
vineintent," asChiefJudgeSol Wachtler
of the New York Court of Appealshas
calledtheoriginal intentnotionpopular
ized by Attorney GeneralEdwin Meese
andothers.How, afterall, could a docu
ment wtitten in 90 dayssurvive for 200
years?Only becauseAmericanshavehad
the good senseto look with JusticeMar
shall not only at whathecalls "the birth
of the Constitution but its life."

Neither the Constitution nor any law is
eversetupon a fixed, unerringpath.The
law is neither noble nor base. It canbe
neither. It has beenboth.

The law was basewhen it rationalized
slavery. In its statutesand decisions,the
law built an evil tower of jurisprudence
to justify and cementslave status.And
whenwar overturnedthe slave system,
our law inventedJim Crow andseparate
but equal, an intricateembroideryof in
equalitywhoseeffectswe arestill trying
to root out.

The law was noble when it applied its
own self-correctiveandoverturneddoc
trinal segregation. Lawyers and judges
appliedthe sameConstitution to leadour
countryto an entirelydifferentnotion of
equalitynotembracedby themajorityof
Americans.

That the sameConstitution could yield
results asantitheticalas segregationand
integration should be a warning of the
needfor permanentself-criticism and

continuingreadjustmentto the needsof
society.It is a systemalways in search of
values. It is we who bear responsibility
for the quality of our justice, not our
foundingdocument.

Featuredin the Lexington Herald-
Leader,Lexington, KY, October1,1987
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APTER 14

Johnny learned his ABC’s to gain the
power of reading. "A chitd whocan read,’
his teacher said, ‘has no boundaries."

likewise, the Bill of Rights are the
building blocks of everyday life. They
give Johnny the power to speak his
opinion, to be treated fairly by law,and to
worship anywhere at any time. The Bill
of Rights guaranteesthesethings
and more, in writing.

But if Johnny doesn’t know the Bill of
Rights, he has theboundaries of his
ignorance.

The Bill of Rights. What would

As Thomas Jeffersonsaid, "...if we
think them not enlightened enough to
exercisetheir control with wholesome
discretion, the remedy is not to take it
from them, *but to inform their
discretion by education."

Don’t let the questionof your child’s
rights be a stumbling block.

Protect your children’s futures, Teach
them their rights today.

life be like’4withoUt it? cJi:
For more information.wtite TheConstitution,808 7th St. NW. Washington,DC 20006

fl.. ,c...,,,,,,ptnwJ kn,, ,,., .,.,-,Iy ,_O... th. ,t th ,pe,,,.a """

Valerie iltyant & JenniferKerr Western Kentucky University

Don’t turn Johnny’s building blocks
into stumbling blocks.
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CHILDREN& THE CONSTITUTION

"What shall the world do with its
children?"- Robert Bly

Imaginethatyou area boredfifteen year
old in a small town. You and a friend
make a crank call to a neighbor lady.
Imagine that she calls the police. You
don’t know’exactlywhat she tells them.
The police comeandtakeyou to a deten
tion home.Your parentsarebothatwork
so they don’t know where you are.The
next thy you go to a courtroomand the
judge startsaskingyou questions.You’re
not surewhy you’re there.You arescared
and you want to go home. You think
maybeif you tell him what he wants to
hear, you’ll go home. Your mother is
there. She wants to know why the neigh
bor lady isn’t there, She wants to know
how she knew it was you and exactly
what shesaid.Thejudge tells herthat she
doesn’thaveto be there. Insteada police
officer gives the judge a summary’of a
singleconversation he hadwithher.The
judge thinks he remembershearingthat
two yearsbeforeyou stoleanotherkid’s
baseballglove,although you were never
chargedand nevercameto courtaboutit.
He tells you you are guilty of being a
habitually immoral delinquentandsends
you to a state-runhome until you turn
twenty-one.Noonerecordsanyof this so
there’s no record of what happenedthat
day.You aretold thereis no appeal- the
judge’s decisionis final. You’re noteven
surewhat youdid orsaidthat was wrong.

Now imagine that you made that phone
call but you’re eighteenyears old. The
woman would haveto comedown and
swear out a warrantand have you ar
rested.You would havebeenentitled to
posta $200 bondandgo home the same
day. Thejudge would have informed you
exactlywhatthe chargewas againstyou.
He would also tell you that you didn’t
have to answerany questionsor sayany
thing about the phone call. You would
havethe chanceto talk to a lawyer. The
lawyer would havecometo court to help
you. You could requesta jury trial if you
wantedone. The neighbor lady would
havehad to come in and testify under
oath. Your lawyercould havequestioned
her to seehow sheknew you were the

voiceoverthe phone.The jury wouldn’t
be allowed to hearabout the baseball
glove you took two years ago. If con
victed, the longest you can be jailed is
two months.You could appealyoursen
tence to a higher court. A record would
bemadethat you andyour lawyer could
comb for mistakes.

Doesthis seemfair to you? It didn’tseem
fair to Jerry Gault, the fifteen year old
boy, who facedsix years in a stateboys
home for making a phonecall. His law
yer filed a petition for habeascorpusthat
endedup in theU.S.SupremeCourtand
changedthe juvenilejustice system.

THE DEVELOPMENT OF DUE
PROCESSFOR JUVENILES

Until the U.S. Supreme Court issuedits
court ruling in Application of Gault,
1967childrenwereroutinelyfacedwith
such kangaroo courts. Since children
were considered to be in the custodyof
theirparems,theywerenotentitledto any
liberty interestsunderthe federal.consti
tutions. Instead, juvenile courts were
considered to be "civil" not "criminal"
and theBill ofRightssimply didn’tapply.

Juvenile courts were very informal and
usually very unfair. The idea was that
children received"treatment"ratherthan
"punishment"andwereexemptfrom the
protectionthat theConstitutionaffords to
adults accusedof crimes. The proceed
ings in juvenile court werecharacterized
as "civil" rather then "criminal." The
problem was that treatment often
equalled punishment and informality
equalledarbitrariness.Children couldbe
shutawayfor longperiodsof timein state
run institutions where the conditions
wereoften worsethan those in adult pris
ons.

As the U.S. SupremeCourtput it "there
is evidence, in fact, that there may be
groundsfor concern that the child re
ceivesthe worst of both worlds: that he
gets neither the protections afforded
adultsnor the solicitouscareand regen
erative treatmentpostulatedfor chil
dren." Kent v. UnitedStates,383 U.S.

550,86S.Ct. 10451966.

In Gault, the Court held that the due
processclauseof the FourteenthAmend
ment to the U.S.Constitution at the very
least entitled children to ‘Tundamental
fairness" when faced with delinquency
charges.ibis "fairness"was deemedto
include the right to notice of the charges
a Fourteenthamendmentright, theright
against self-incrimination a Fifth
amendmentright andthe rights to coun
sel and to confront and cross-examine
witnessesagainst them Sixth amend
ment protections.

Gault and a subsequentcase,In re Win
ship, 397 U-S.358, 90 S.Ct. 10681970
recognizedthat the consequencesof an
adjudication of delinquency in a chil
dren’s court were roughly equivalentto
an adult criminal conviction. Children
were often confined to state homes for
long periods of time. The homes were
locked and often run like prisons.Win-
ship confirmed the Court’s ruling in
Gault and requireda standardof proof
beyond a reasonabledoubtof everyele
ment of the crime constituting delin
quency before an adjudication could be
had.

A third case, Breed v. Jones, 421 U.S.
519, 95 S.Ct. 1779 1975, completely
abolished the conceptthat juvenile pro
ceedingswere "civil" in nature. Breed
recognizedthat a fmding of delinquency
carriessuchstigma and the possibility of
harsh consequencesthat jeopardy at
taches once the fmding is made. The
thrust of Breed was to prevent children
from being adjudicatedas delinquent in
juvenile court and then facing the same
charge as adultsin thecircuit court.

Even before Gault, the Courtrecognized
that the transferof jurisdiction from juve
nile to adult court was so serious that
children wereentitled to dueprocessdur
ing the transfer hearing. SeeKent v.
UnitedStates,supra.

THE EBB AN] FLOW OF CONSTI

Barbara Holthaus
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TUTIONAL PROTECTION FOR
CHILDREN

Following Gault, a seriesof U.S. Su
premeCourt casesbeganto explore and
define the parameters of juvenile rights
under the federal constitution.

In McKeiver v. Pennsylvania,403 U.S.
552, 91 S.Ct. 1976 1971, the Court
found no constitutionalrightto ajury for
childrenhearkeningback to the concept
of juvenilecourtasan intimate, informal
proceeding. The McKeiver Court re
treated from Gazdtand Winship’sexpan
sive ideaof a more formal adversarial
juvenile justice system, refusingto label
it aseither criminal or civil.

The Court found the juvenile Due Proc
ess standarddeveloped by Gault and
Winsh4pto be one of fundamentalfair
ness- emphasizingthe fairness in the fact
finding procedure."The requirementof
notice, counsel,confrontation,cross-ex
aminationand standardof proofnaturally
flowed from this emphasis."McKiever,
403 U.S. at 544, 91 5.0. at 1985. The
McKieverCourtseemsto be saying a jury
is not required for fairnessor accuracyof
the fact finding process.

In Schall v. Martin, 467 U.S. 25, 104
S.Ct. 2403 1984the Courtokayedpre
ventive detention of juveniles prior to
thai as long as the detention process sat
isfied dueprocessin the form of an expe
dited adversarialprobablecausehearing
and servedsome"legitimate stateinter
est." Preventive detention loosely trans
lates to preventing the detainedchild
from committing more offenses. It ap
pears to be permissiblefor any purpose
exceptpunishment.The Court fell back
on the pre-Gau!t concept that children
have no great liberty interest and that
pretrial detentionis simply the substitu
tion of statecontrol for parentalcontrol.
‘This is commonlyknownas the concept
ofpa.renspatriae.

The Courthasnever expresslyruledthat
Fourth amendmentexpresslyapplies to
juvenilesin court. However, in NewJer
seyv. TLO, 105 S.Ct. 733,469U.S. 325
1985,the Courtdid rule that the Fourth
amendment applies to warrantless
searchesof high school studentsby pub
lic school officials although the Court
applied a lower standardthan the adult
criminal "probable cause to believe a
crimehas occurred"standard.The Court
instead held that the legality of the search
dependson "the reasonablenessof the
search under all circumstances." 105
S.Ct. at 742. In TLO "all circumstances"
included the purposeof the searchand
ageand sex of the student.

There shouldbe no question that children
aregenerallyentitled to thebenefitsof the

In passing,it should also be noted that
children have specifically beenheld to
bepersonsunder the FederalConstitu
tion. In Tinker v. DeMoines,393 U.S.
503,S.Ct. the Courtrecognizedthat high
school students are personsunder the
federal constitution andentitled to funda
mental rights which the state must re
spect, including freedom of expression
under the First Amendment.

For all its willingnessto exemptjuveniles
from adult criminal protections,the Court
refusedto fmd specialprotectionagainst
the application of the deathpenalty to
children. In Stanford v. Kentucky, -

U.S. , 109 S.Ct. 2969 1989, the
Court foundno Eighth Amendment pro
hibition against the execution of sixteen
and seventeenyear olds.

However, the Court has requiredthat stat
utes making children eligible for death
following a transferto adult court must
seta minimum age.Thompson v. Okla
homa, 487 U.S. , 108 S.Ct. 1987
1988Kentucky’s minimum agefor the
imposition of death is sixteen. KRS
640.040.

KENTUCKY & CHILDREN’S
RIGHTS

Most of the minimwn protectionsguar
anteedto children under the Federal Con
stitution are incorporated into Ken
tucky’s Unified Juvenile Code KRS
Chapter600. However, the Kentucky
Courtshavenot shown any specialinter
est in the expansionof the rights of chil
dren under the code or through Ken
tucky’s Constitution.

As the Kentucky Supreme Courtnoted,
not all constitutionalrights are afforded
to children,only fair treatment.Jefferson
CountyDHS V. Carter, Ky., 795 S.W.2d
591990.

Traditionally,juvenilemattershave been
treateddifferently than adult offenses.
The state is considered to be acting as
parenspatriaerather than as a prosecut
ing authority. It has beena principle the
ory of juvenile law that an individual
should not be stigmatizedwith a criminal
record for actscommittedduring minor
ity. By providing young people with
treatmentoriented facilities rather than
simple punishment,antisocialbehavior
canbe modified and the offenders will
develop as law abiding citizens. How
ever, such treatmentdoeslimit the con
stitutional rights that are traditionally
provided for adult offenders. Carter at

However, due process emandsthat the
rights that are afforded to children either
through statuteor case law must be en
forced. Kentucky has specifically recog
nized that the elements of due process
must be met in juvenile proceedingsin
statecourt.Worhnanv. Commonwealth,
Ky., 429 S.W.2d 374 1968.The Court
of Appealshasruledthat the violation of
any statutory provision designedto pro
tect children requires the dismissalof the
juvenile petition. Davidsonv. Common
wealth, Ky.App., 613 S.W.2d 431
1981.

In addition,there are somecircumstances
where the Kentucky courts have found
somemeasureof specialprotection for
juveniles under both the Kentuckyand
FederalConstitutions.

In Elmore v. Commonwealth,138
S.W.2d 956, 961 1940,a mother had
acquiescedto a warrantless searchfor
evidenceagainsther seventeenyear old
son. The Court found that the mother
could not waive herson’s rights because
the Courtnoted"we are dealing with an
infant, one about whom the law throw
everyreasonableprotection and in whose
favor the tendency is to resolve every
doubt." The Court upheldElmore’sright
to be free from warrantless searchestin-
der both the federalconstitutionand Sec
tion 10of the Kentucky Constitution.

The idea of extraprotectionfor juveniles
was held to transcendthe freedomof the
press granted under the first amendment
of the U.S.ConstitutionandSectioneight
of Kentucky’s Constitution in FTP v.
Courier Journal, Ky., 774 S.W.2d 444
1989. In FTP, the Kentucky Supreme
Courtfound that ajuvenile’s specialright
to confidentialityin all courtproceedings
outweighedthe First Amendmentinter
estof the press in coveringa circuit court
proceedingconcerningthe constitution
ality of the juvenile waiver statute.

In other matters,Kentucky recognizes
aboutthe samelevel of protection of the
U.S. Supreme Court - seebavidsonv.
Comrnonwealth,613S.W.2d4311981
fifth amendmentright against self in
crimnination recognizing Gmat; Dryden
v. Commonwealth,Ky., 435 S.W.2d 457
1968 no right to jury trial in juvenileS
court underU.S. Constitution.Bakerv.
Smith,Ky., 477 S.W.2d 149 1971 no
right to bail in juvenile court under 16 of
Kentucky Courtbecausechildrenarenot
"prisoners."

Fourthamendmentand the exclusionary 56.
rule since the amendment protects per
sonsnot just adults a9d is not limited to
criminal prosecutions.

WHERE DO CHILDREN GO
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FROM HERE?

While it is apparentthat childrenhave
benefited from an expansion of rights
under the stateandFederalConstitutions
sinceMull, they still havelessprotection
than adults who fact criminal charges.
There appearsto be an increasingtrend
in society to seechildren who commit
crimesaslittle adultswhoshould pay for
their crimes.This may leadto a juvenile
systemthat more closely resemblesthe
adult adversarialjudicial system. One
canonly hope that we don’t losesight of
the fact that evenjuveniledelinquentsare
still children. Perhapsin time we can
developa systemthat recognizesthe par
ticular disabilities of childhood andbal
ances the specialneedsof the juvenile
defendantwith theneedfor fairnessand
respectfor all individuals who become
involved in the criminal justicesystem.

BARBARA M. HOLTI{AUS
AssistantPublic Advocate
AppellateBranch
Frankfort,KY

Commissionon the Bicentennial
of the United StatesConstitution
808 t7th Street,NW
8th Floor
wSdngton,DC 20006
202 U5A-1787
Funded by Conress through 1991, the Commission
distributes a yanety of educational materials. including-
pocketConstitutions,to teachers and schools nationwide.

ConstitutionalRights Foundation
601 K’mgsley Drive
Los Angeles,CA 90005
213487-5590
TheBillofRights in Action, a quarterlynational curricu
lum publication focusmg on issues related to the Bill of
Rights for grades 8-12, is published by the Constitutional
Rights Foundation.

National Archives and Records Administration
Office of Public Programs
7th and Pennsylvania Avenue, NW
Washington, DC 20408
202 724-0454

The National Archives has produced two teaching
packages containing facsimiles of documents and
teacher’s guides, one on the Constitution and another on
the BiJl of Rights. The Archives also reproduces and
publishes documents related to the Bill of Rights in
posters, pamphlets, and books.

National Council on Religion and Public Education
NCRPE
N 162 Lagotnarcino Hall
Iowa State University
Ames, IA 50011
515 294-7003

The NCRPE offers a wide variety of teaching materials
and guidelines for teaching about First Amendment
religious liberty. A catalog is available upon request.

National Council for the Social Studies NCSS
3501 Newark Street, NW
Washington, DC 20016
202 966-7840
The journal of the National Council for the Social
Studies, Social Education, featured issues on Interna- -
tional Human Rights in September 1985, Religious
Liberty in September 1990, and the First Amendment in
October 1990. Additional issues in 1991 are devoted to
the Bill of Rights.

RESOURCES ON THE
BILL OF RIGHTS

American Bar Association
Special Committee on Youth
Education for Citizenship
541 North Fairbanks Court
Chicago, IL 60611-3314
312 988-5735

Updateon Law Related Education, a periodical for
teachers of students in grades 5-12, is one of a number of
excellent resoumes available from the ABA.

American Civil Liberties Union
132W. 43rd Street
New York City, NY 10036
212 944-9800, ext. 607

The ACLU has a directory of briefmg papers, books,
pamphlets, and posters on Bill of Rights cases.

American Historical Association
400A Street, SE
Washington, DC 20003
202 544-2422

The ABA has a catalog of publications pertaining to the
Bill of Rights which is available upon request.

American Newspaper Publishers Association Foundation
ANPA -

The Newspaper Center
1W. Box 17407 Dulles Airport
Washington,DC 20041
703648.1000

The ANPA Foundation cosponsored Newspaper in
Education Week with the International Reading Associa
tion. The 1991 observationfocused on and encouraged
students to read newspapers to learn about the Bill of
Rights. Teachers interested in Nifi Week or other
educational efforts by newspapers should contact the
educational services department oitheir local papers.

Center for Civic Education
5146Douglas Fir Road
Calabasas, CA 91302
818 340-9320

The Center for Civic Education offers an extensive
program to foster civic competence and responsibility:
the National Bicentennial Competition on the Constitu
tion and the Bill of Rights with new materials for 1991
emphasizing the Bill of Rights. Texts for the classroom
study of the Constitution and Bill of Rights are available.

Center for Research and Development in Law Related
Education CRADLE
Wake Forest University School of Law
P.O. Box #7206.Reynolda Station
Winston-Salem, NC 27109
919 759-6061

CRADLE, housed at Wake Forest University, has been
designated by the Commission as a repository for
teacher-developed lesson plans and materials on law and
the Constitution for grades K-12. Catalogs of lesson plans
are available.

Reflecting Upon the Tension
BetweenIndividual Rights

and Community Needs

Activity 11 7-8: Have students
study synopsesof court caseswhich
resulted in imponant interpretations
of rights. Use the resourcessuggest
ed in Activity 9, aswell as encydo
pedia entries under the namesof the
cases themselves.We suggestthe
following cases:

The Trial ofJohn PeterZenger
established right of the press to
criticize public officials, 1735
Marburv v. Madisonestablished
power of judicial review, 1803

United Statesv. Burr trial of
Aaron Burr; strictly interpreted
the Constitution’s definition of
the crime of treason, 1807

Barron v. Baltimoredeclared first
ten amendmentsbinding on the
national government but not lim
iting states’ power, 1833
Dred Scottv. Sandfordsupported
rightof property in slavesheld in
U.S. territories, 1857; later over
ruled

Plessyv. Ferguson established
"separate but equal" principle,
1896; later overruled

Brown it Board of Education of
Topekaoverturned "separate but
equal," 1954 -

West Virginia State Board of
Education p. Barnetteoutlawed
statutesrequiring public school
students to salute flag, 1943
Baker p. Carr established"one
person, one vote" principle in
state legislatures,1962
Miranda p. Arizona elucidated
rights to remain silent and to have
an attorne 1966
Near v. Minnesotaruled that a
stare cannot prevent in advance
publication of materials,1931

Engel v. Vitale ruled that public
schoolscannot require prayer,
1962
Wisconsin v. Yoderprevented
Wisconsin from requiring Amish
parents to have children formally
educated, 1972
Richmond Newspapers,Inc. p.

Virginia rtiled that pressshould
have accessto trials, 1979

it Duke Power Co. ex
panded employment rights for
minorities, 1970
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HAPTER 15

Constitutionof‘The ‘UniteS States
fFiftñ Ytmenciment

9’[o pcrsonshall be compelledin arty criminal case to be a witness
againsthimself..

Constitutionof [Kentucky
Section11

In all criminalprosecutionthe accusedcannotbe compelledtogive
evidenceagainsthimself -
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THE FIFTH AMENDMENT

"A prisoner is not to be made the De
ludedInstrument OfHis Own Convic
tion." -Hawkins, Pleas of the Crown
595 8th ccl. 1824."

The Fifth Amendmentright againstself-
incriminationis oneof our most cherish
ed- constitutional provisions. This right
has probably beenwith us since the be
ginning of civilized society.Those who
wrote our Constitutionwere well aware
of the dangersof an inquisitorialsystem
where prisonersweretortureduntil a con
fessionwas renderedasin the StarChain
bersof England.SeeLowell, TheJudicial
Useof Torture, 11 Han’. T. Rev.220,290
1897.Since the mid twentiethcentury
in America, we have benefitted from
rapid developmentof Fifth Amendment
litigation. Nevertheless,as we approach
the latterpartof thetwentiethcentury,we
witnessthe gradual erosionof this treas
ured right.

The rootsof the Fifth Amendmentprivi
lege against self-incrimination can be
tracedall the way back to the Bible, "To
sum up the matter, the principle that no
man is to be declared guilty on his own
admission is a divine decree."Maim
omides,MishmehTorah[Codeof Jewish
Law], Book of Judges, Laws of Sauhe
a c-oi, para.6,11 Gale Judacia Se
ties 52-53.

InZi.ngSungWanv.US.,266U.S.1,45
S.Ct. 1, 69 L.Ed.2d 131, the Supreme
Courtheld that a self-incriminatorystate
mentwould be admissible if it was found
to be reliable andvoluntary.However,in
Brown v. Mississippi, 297 U.S. 278, 56
S.Ct. 461, 80 L.Ed.2d 682 1936, the
Court held for the first time that aconfes
sion obtainedby brutally beatingone of
the suspectswas inadmissible.In Ash-
craft v. Tennessee,322U.S. 143,64S.Ct.
921, 99 L.Ed.2d 1192 1944, the Fifth
Amendmentprivilege was develop-ed
evenfurther.TheCourtheldtherethatthe
isolation of Ashcraft for thirty-six hours
prior to his confessionin a room at the
jail, with a light over his head,while he
was questionedin relaysby law enforce
ment authorities,amountedto compul
sion, Thus, the confessionwas not made

voluntarily. In Spanov. New-York 360
U.S.315,79 S.Ct. 1202,3L.Ed.ed1265
1963,police useof deceit to play upon
the sympathy of the suspectsand win a
confession, was renderedinvoluntary
and therefore unconstitutional.The talc
ing of a suspectinto an officer’s private
office and stripping him of his clothes
prior to questioninghasbeenfound to be
involuntary. Bram v, UnitedStates,168
U.S. 532, 18 S.Ct. 183,42 LEd.2d 568
1897. --

In 1967 and again in 1972 the Supreme
Court twice overturned the death sen
tenceof Johnny Beecher,a black man
accusedof killing a white woman be
cause the prosecution introducedinvol
untary confessions.However, both of
these caseswere premised on 14th
Amendment jurisprudence. The facts
were horrendous. The suspect,an es
capedconvict, wasshot in the leg while
fleeing.As he lay in a field, the Chief of
Police presseda loaded gun to his face
andaskedhimif he hadkilled thewoman.
Beecher denied it. The Police Chief
threatenedto kill him andanotherofficer
fired a loadedgun nearhis head. Beecher
confessed.The confession was intro
ducedalongwith two detailedstatements
prepared by Alabama investigators.
Beecher signed these statementswithin
an hour after receivingamorphineinjec
tion for pain in his leg. The statements
were obtaineda weekor soafterBeecher
wasarrested.A medicalassistant,attend
ing Beechertold the investigating offi
cers to let him know if Beecherdid not
tell them what they wantedto know. He
then left Beecheralonewith the officers.
In Beecherv. Alabama,389 U.S. 35, 88
S.Ct, 189, 19 L,Ed.2d35 1967 the Su
preme Courtheld that theconfessionand
detailedstatementsviolated the dueproc
essclauseof the 14thAmendment asthey
were the productof gross coercion.

On retrial, the state of Alabama won a
conviction by introducing yet another
statement.This confessionwas obtained
an hour after Beecher’s arrest and after
he had received two large injections of
morphine. Upon being questioned by a
doctor, Beecher then confessed. In

Beecher11, Beecherv. Alabama, 408
U.S.234,92S.Ct. 2282,33L.Ed.2d317
1972 the Supreme Court held that this
statement,just like those introducedat
Beecher’s first trial were "part of the
streamof eventsbeginningwith the arrest
and wereinfected by coercion." Again,
the SupremeCourtfound that such state
mentsviolated the due processclauseof
the 14th Amendment.

The Courtwas especiallyeloquentin the
caseof Culombe v. Connecticut, 367
U.S.568,81S.Ct. 1860,6L.Ed.2d 1037
1961, where it appearedthat the ac
cusedwas mentally defective,easily in
fluenced andsubjectto intimidation.Cu
lombe wasdetainedin police custodyfor
more than 4 days. He only spoke with
policeofficers, his allegedaccomplice,of
whom he was afraid, and his wife. She,
by prearrangementwith the police,asked
him to confess.He was never informed
ofhis right to remainsilent andhis right
to counselwasfrustratedby the police.

The Supreme Court found that his con
fessionwas not voluntary and it violated
the due processclauseof the Fourteenth
Amendment. The Court wenton to speak
towardsthe evils anddangersthat exist
with police interrogations:

"Persons subjected to interrogations are torn
from the reliances of their daily existence
and held at the mercy of those whose job it
is- if such person have committed crimes, as
it is supposed they have- to prosecute them.
They are deprived of freedom without a
proper judicial tribunal having found them
guilty, without a properjudicial tribunal hav
ing found even that there is probable cause
to believe that they may be guilty. What
actually happens to them behind closed
doors of the interrogation room is difficult if
not impossible to ascertain. Certainly, if
through excess of zeal or aggressive impa
tience or flaring up of temper in the face of
obstinate silence a prisoner is abused, he is
faced with the task of overcoming, by his
lonetestimony, solemn official denials. The
prisoner knows this - knows that no friendly
or disinterested witness is present -and the
knowledge may itself induce fear."

Oneofthemost Thmous andfar-reaching
casesconcerning the Fifth Amendment
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was a collection of four cases,Miranda
v.Arizona- Vigmerav. StateofNewYork
- Westoverv. UnitedStatesandStateof
California v. Stewart,384 U.S. 436, 86
S,Ct. 1602, 16 LLEd.2d6941966.In all
of thesecasesconfessionswere obtained
from suspectswho were interrogated in
communicadoat the police station. In
threeof the cases,the suspectswere not
made aware of their right to remain silent
and their right to consult with counsel
prior tt making the confessions.In the
fourth case, there was no showing of a
waiver of these rights prior to making
incriminatingstatements.The Court rec
ognizedthat theseissueswere of recur
rent importancein numerous casesand
that mostcustodial interrogationswere,
by their nature,coercive.The Courtper
ceived the need to establish concrete
guidelinesfor law enforcementagencies
and courts to follow. The warnings
which must begiven in plain and unam
biguousterms prior to any questioning
consistof:

1 The right to remain silent;

2 A warning that anything said can and will
be used against the individual in court;

3 The right to talk with counsel prior to the
investigation, and to have counsel present
during the interrogation;

4 If the defendant is indigent, a lawyer will
be appointed to represent him prior to any
questioning;

5 Should the defendant indicate in any
manner, at any stage of the process, that he
wishes to remain silent and/or consult with
an attorney, questioning must cease at least
until an attorney is present;

6 The defendant may waive these rights,
provided the waiver is made voluntarily,
knowingly and intelligently.

In general,Miranda, supra, states that
warningsarerequiredwheneverthereis
a custodialsettingand interrogation.

In Edwardsv.Arizona,45lU.S.477,101
S.Ct. 1880,68L.Ed.2d3781981. The
SupremeCourtheld that a waiver of the
defendant’sright to counsel must not
onlybevoluntary,but alsomust be lcnow
ing andintelligent.TheCourtalsodistin
guishedbetweenthe waiver of the right
to remainsilent and a waiver of the right
to counsel. When the right to remain si
lent has been invoked, that right can be
waivedby respondingto the police initi
ating questioning. However, when the
Miranda right to counselhas been in
voked, that right cannotbe waiveduntil
Counselhasbeenmadeavailable;unless,
the suspectimitatesfurther interrogation
by the police.

In the most recent caseof Minnick v.
Mississippi,498 U.S. -, 111 S.Ct. 486,
112 L.Ed.2d 489 1990, the Miranda

and Edwardsrule prevailed once again.
Minnick, who invoked his right to coun-..
sd while being interviewed by the FBI,
wasallowedby the FBI to end the inter
view and appointedcounsel was pro
vided for him. Petitioner, Minnick, met
with his attorney on two or three occa
sions.Nevertheless,on August 25,Dep
uty Sheriff, J.C, Denham of Clark
County, Mississippi,went to the San Di
egoJail, to questionMinnick. Thejailers
told Minnick that he could not refuse to
talk toDeputy Denharn,Denhamadvised
Minnick of his rights, and Minnick de
clined to sign a right’s waiver form. Mist-
nick gave incriminating statementsto
Denharn, the trial court held that Mm-
nick’s confessionwas voluntary.He was
found guilty of murderand sentencedto
death. However, the Supreme Court
ruled that Minnick’s confessionwas in-
voluntary. The Supreme Court decided
the casein accordancewith Miranda and
Edwards. Oncean individual in custody
invokeshisright to counsel,interrogation
"must ceaseuntil an attorney is present."
At that point, "the individual must have
an opportunity to conferwith the attorney
and to havehim presentduring any sub
sequentquestioning." Edwardswa"de
signed to keeppolice from badgeringa
defendantinto waiving his previously as
sertedMiranda rights."Miranda, supra.

In, U.S. v. Graham, 487 F. Supp. 1317
W.D. Ky.1980 and Kordenbrock v..
Scroggy9l9F.2d1091 6Cir. 1990the
courts have decided a couple of Ken-
tackycasesinvolving The Fifth Amend
ment privilege. US. v. Graham supra
involved three defendants,JamesE. On-
ham-GeraldB. Derail-Ronald0. Durall.
The Court held that at the time the defen
dants obligation to notify authorities
arose,defendants were engagedin what
could reasonably be thought to be crimi
nal conduct, therefore, prosecutionofde
fendants for misprision of felony would
violateFifth AmendmentPrivilege.One
of the elements to prove misprision of a
felony wasdefendantGraham’sfailure to
notify authorities as to the whereabouts
of his son, who was attempting to avoid
prosecution. Graham argued that to dis
close his son’s whereaboutswould re
quire him to give self-incriminatingevi
dencethat could lead to his prosecution
for harboringa fugitive. The sameruling
was held for defendants, G. Duvall and
R. Duvall; "Disclosure of principal of
fensewould compel defendants to give
information which might tend to show
they had committeda crime."

In another interesting casewith a Ken
tucky defendant, Kordenbrock v.
Scroggy,919F2d. 1096thCir.1990, the
Sixth Circuit held that useof defendants
confession,which wasobtainedby police
in violation of Miranda, during penalty
phaseof trial was not harmlesserror; and

useof confessionduring guilt phaseof
trial was not harmlesserror. The co
found that Kordenbrock’s confession
which was obtained in violation of Mi
randa, was found to be hannful error.
Theconfessionthat wasintroduced at the
penalty phaseof Kordenbrock’scapital
murder u-ial, was the only pieceof non-
circumstantial evidence in which the
state had to prove that the crime was
premeditated. The confessiontended to
underminethe mitigating evidenceof di
minishedcapacityduetouseof drugsand
alcohol. In addition, this samecompelled
confession was used in the defendants
guilt phaseof Kordenbrock’s trial. The
confessionwas harmful during this
phase,becauseit tended to contradict
Kordenbrock’s contention that he was
under the influenceof alcohol and drugs
at the time of the shootingand therefore
did not intend to causedeath.

In theKentucky Caseof, Creechv. Com
monwealth, Ky. App. 412 S.W2d 245,
1967; Creechwastakeninto custodyand
wasadvisedof his right to remain silent,
as well as of the fact that anything he
might say could be used againsthim.
Creechinfonned the officer that he did
not desire to make any statements.In
spiteof Creechhaving informedthe de
tective that he desiredto remain silent,
Creech’sco-defendantwas brought into
Creech’spresenceby the detectiveand
was asked to relate what co-defendant
hadthereforeconfessed;Creech’sco-de
fendant’s confessionhad implicated
Crdechfully. His co-defendantasserted
that Creechhaddeliveredto him the pis
tel usedin the attemptedrobbery.At this
point the detective inquired of
Creech:,’Bill is that right?" Creech, su
pra at 246.Creechresponded:,"OK,Pat.
Giving him a gun would be like putting a
pack of matchesin a kid’s hand," Id. In
the event of a retrial, the Court directed
the lower court to refrain from ising the
statement,becausethe statementviolated
rules of Miranda, supra, and Escobedo,
supra.

Recently, Rodney McDaniel, Appellate
Attorney, Department of Public Advo
cacy, was successful in winning a very
importantKentucky caserelating to the
Fifth AmendmentPrivilege. The caseof
ToddAndersPaulsell it. Commonwealth
of Kentucky, No. 90-SC-0l5-MR,
Ky.,Sept. 26,1991. Paulsell was
charged with the murder of his house-
mate; he was placed in custody by the
police, and he was givenMiranda warn
ings. He voluntarily accompaniedDet.
Galloway to the location of the body. He
then statedthat he did not desire to say
anythingfurtherbefore consulting an at
torney. Upon being transported to City
Hall, Paulsell allegedly "blurted out" that
Almon hadbeenusing his food and utili
ties, and he was glad Almon was dead.
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After arriving at City Hall, at approxi
mately 5:00 AM, Det, Galloway asked
Paulsellto sign a right’s waiver, Paulsell
refused. Det.Gallowaythen held Paulsell
handcuffedto a chair to be interviewed
by other detectives. At 7:30 AM, Det.
Dodd arrived at City Hall. Unawareof
Paulsell’searlier requestto seean attor
ney,Det.Dodd"explained"the waiverof
rights to Paulsell,obtainedasignedrights
waiver at 7:39 AM. and took oral and
written statements. The Ky. Supreme
Courtheld in accordancewith, Edwards
it. Arizona,supra and Misnnick it. Mis
sissippi,supra. WhenPaulsellinformed
Det.Gallowaythathe wantedto saynoth
ing morebeforeseeinganattorney,ques
tioning should have ceasedunless
Paulsellhadachangeof mind. The Court
went on to say that despitePaulseli’s
assertionof his right to counsel,and his
initial refusalto signtherights waiver,he
washeld 2 1/2 additional hourswaiting
to be interviewedby other detectives.It
must be understood that Paulsellsigned
the waiverof rights at7:39 AM, follow
ing an eveningat a bar and a night of
crime, atTest,and detention-allwithout
sleep. Considering all of the circum
stances, the court concluded that the
statementsshouldhavebeensuppressed
by the lower court and Paulselldid not
knowingly andvoluntarily waivehispie
viously assertedright to have counsel
presentduringquestioning.

TEE HOBSON’S CHOICE

The SupremeCourthasalsorecognized
that a statementmay becompelledwhen
the accusedwill be penalizedif he opts
to remain silent. This penaltyexception
as it has come to be known is illustrated
in the caseof Garriy v. New Jersey,385
U.S.493, 87 S.Ct. 616, 19 L.Ed.2d562
l967.Garri involved allegations that
several law enforcementofficers fixed
traffic tickets. During the investigation,
the officers were given the optionto give
statementsconcerningtheseallegations
or lose theirjobs.

The prosecutionintroducedthesestate
mentsata latertrial whereinthe officers
were convicted. The United States Su
preme Court reversedthe convictions
holding that:

The choice given petitioner was either to
forfeit their jobs or to incriminate them
selves. The option to lose their meansof
livelihood or to pay the penalty of self-in
criminatienis the antithesisof freechoiceso
speakout orremainsilent.That practice,like
interrogationpracticeswe reviewedin Mi
randa v.Ap-izona,384 U.S. 436,464-465,16
L.Ed.24694,718,865.Ct.1602, IOALR3d
974is ‘likely to exertsuchpressureupon an
individual as to disable him from making a
freeandrationalchoice.’We think thestate
mentswereinfectedby thecoercioninherent
in this schemeof questioningand cannotbe
sustainedas voluntaryunderour decision -

Further discussionof this penaltyexception
canbe found in Hirsch, Milton, "The Road
Not Taken" The Champion V61. 25, No.3,
April 1991.

DECLINE OF THE PRIVILEGE

In spiteof the numerous casesthat ad
vanced the greatFifth AmendmentRight
tobe freefrom compelledself-incrimina
tion, the recentcasesof Arizona it. Fad
minante,499 U.S. -, 111 S.Ct., 111
L.Ed.2d 302, and McNeil it. Wisconsin,
501 U.S._, 111 S.Ct.2204, 115 LEd.2d
158 have landed a devastatingblow to
this ancientprinciple.

In Fuiminante,supra,theSupremeCourt
held that involuntary confessionsare
now applicable undertheharmlesserror
rule. TheCourtappearsto havedeparted
from its long establishedprinciple that
coercedconfessionsviolate due process
in all situations;evenif thereis sufficient
evidence aside from the confessionto
support the conviction. See Roger v.
Richmond,365 U.S. 534,81 S.Ct. 735 5
LEd.2d 760 1961; Ma/ins/cl v. New
York, 342 U.S. 401, 65 S.Ct. 781, 89
LEd.2d 561 1945, Sn-oble it. Cal jfor
nia, 343 U.S. 181, 72 S.Ct. 544, 26
L.Ed.2d, Jacksonv. Denno, 378 U.S.
368, 84 S.Ct. 1774, 12 L.Ed.2d 908
1964. The SupremeCourt seems to
think that becausethe harmlesserrorrule
developed in Chapman v. California,
386 U.S. 18, 87 S.C.824, 17 LEd.2d
705 1967, hasbeenapplied to numer
ousother trial errors, thereis no reason
why it shouldnot be appliedto an error
of this nature.However,what the Court
fails torealizeis thatacoercedconfession
error is different and more serious than
other erroneousevidencethat has been
admittedin the past.

TheChapmancaserecognizesandindi
catesthat therearesomerightsthat areso
essentialto a fair trial that a violation of
oneof themcannotbe treatedas a harm
lesserror.Chapman, supra,clearlynoted
that therewerethreeconstitutionalerrors
that couldneverbe appliedto the harm
less error doctrine; 1 coercedconfes
sions; 2 depriving one of the right to
counselattrial and;3 trying a defendant
beforea biasedjudge.

Now, the SupremeCourtdepartsfrom its
position in Chapman,supra, by ruling
that the admissionof a coercedconfes
sioncanbeapplicableunderthe harmless
error rule. Fuhninante,supra, goes
againstyearsof Fifth Amendmentjuris
prudence.In addition, sucha ruling is
oppressiveto the humanspirit. To admit
evidencethat wasobtainedby force and
immoralmethods,offendsanddishonors
our justicesystem.

The Fifth Amen em.privilege against
self-incfimination suffereda side blow

from the SupremeCourt in theopinion of
McNeil v. Wisconsin. McNeil v. Wiscon
sin, 501 U.S._,111 S.C. 2204LEd.2d
158 1991. There the Supreme Court
held that McNeil’s invocation of his
Sixth Amendmentright to counselduring
ajudicial proceedingdidnot constitutean
invocation of right to counselderived by
Edwards, supra. The Court’s decision
appearsto be sinisterand barbaricin ef
fect.

It was establishedin the Court’s holding
of Arizona it. Roberson,486 U.S. 675,
108 S.Ct.2093,100LEd.2d704 1988,
that a defendantwho invokes the right to
counselfor interrogationon one offense
may not be reapproachedregardingany
offense unless counsel is present. In
Michigan it. Jackson,475 U.S. 625, 106
S.Ct. 1404, 89 L.Ed.2d 631 1986, the
SupremeCourt held, "that the defen
dam’sinvocatiosof his right to the assis
tance of counselat arraignmentprohib
ited the police from initiating a post-ar
raignmentcustodial interrogationwith
outnoticeto his lawyer."With mostde
fendantsbeing layman to the law, it
would be ridiculous for the Court to re
quirethem to invoke their Sixth Amend
ment Right to Counsel as well as their
Fifth AmendmentRight to Counsel.The
defendantsin most cases,do not know
whichconstitutionalrightthey are invok
ing. The fact that the accusedhas re
questedcounsel,shouldbe a clearindi
cationthat the accusedrecognizedthat he
is notcapableof dealingwith his oppo
nents without help under any circurn
stances.

Now an accusedwill face the confusion
of having assertedhis right to counselin
courtbeforeajudge,andhavinganattor
ney who representshim; yet,he maybe
approachedby law enforcementofficers
repeatedlyon other chargesunless he
againassertshis need for counsel.
Clearly, the SupremeCourt’s goal here is
to increasethoseconvictionswonby con
fessions.Such decisions may move us
from the adversarialsystemwe have
cometo rely on backto the inquisitionof
old, that predatedthe founding of this
democracy.

KEITH MOORE,
Resident,FCDC,
Frankfort,Kentucky40601

Keith is 37 yearsold, a native of Indian
apolis,Indiana. He is currentlyanmrnate
of FrankfortCareerDevelopmentCenter,
andworkswith DeathPenaltyData here
at theDPA office.
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