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FROM THE EDITOR
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in Kentucky's criminal justice system is ever evident.
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Brendan V. Sullivan, Jr. demonstrated so well before
the nation, effective criminal defense attomneys are
not potted plants.

EVIDENCE RULES
The most significant development this year in Ken-
tucky criminal practice is the enactment of the Rules
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INTRODUCTION TO KRE & COMMENTARY

This portion of The Advocate is designed to help attorneys practicing criminal defense law
answer important questions under the new Kentucky Rules of Evidence (KRE). To answer
these questions, | have reviewed the text of the rules carefully and consulted a number of
sources so that this commentary represents a distillation of the opinions of a number of
experts on the meaning of language that was copied or adapted from the federal model.
The purpose of this part of The Advocate is to provide a brief guide to the Kentucky Rules
of Evidence by stating: the underlying assumptions of the rules, the important procedural
steps to be aware of, and the key features of admissibility and authentication. This is done
by showing how similar federal rules of evidence language has been interpreted and
applied.

The Kentucky Rules of Evidence consists of over 200 provisions grouped under 11 article
headings and 69 rule numbers. Full-blown examination of the federal rules of evidence,
the model for the Kentucky rules, takes several volumes and thousands of pages. Even
the single volume handbooks put out by the major publishing houses run into hundreds of
pages. Readers should not expect this part of The Advocate to do more than provide an
introduction to the rules and a working knowledge of their basic processes. It is intended
to be used until more detailed works can be written and published.

I have not cited any Kentucky case law except to note when KRE 803(4) was adopted by
the Supreme Court. Although there is an argument in favor of discussing previous
common law rules as a means of showing how the new rules change the law, | have made
a conscious choice not to do this, partly for space considerations, but mainly because |
very strongly believe that no one should refer to these old cases anymore. The law of
evidence is what is written down in the rules. The language controls. It is pointless and
counterproductive to consider what the law used to be when the main problem is learning
what the law is now. This is done by reading the rules and looking to treatises and cases
interpreting that particular language. The sources | have consulted are but a few of the
many useful books that are available. These sources are listed on page 39.

For those rules which are different from the federal language, | have relied primarily on the
Commentary to the 1989 Final Draft proposal of the Rules of Evidence and the new
revised Commentary which deals with changes made in the 1992 final enactment. Only
two evidence rules, KRE 613 (CR 43.08) and KRE 706 (RCr 9.46) are former Rules of
Court incorporated into the new Code of Evidence. Therefore, only cases interpreting
those rules should be considered in determining what the Rules of Evidence mean.

Without in anyway implicating him in any mistakes | have made in this work, | would like
to thank Professor Bill Fortune of the UK Law School who has been very patient in
explaining the law to me over the last 2 years or so.

J. DAVID NIEHAUS

Deputy Appellate Defender

Jetferson District Public Defender's Office
200 Civic Plaza

Louisville, Kentucky 40202

(502) 625-3800

FAX: (502) 625-4052
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KENTUCKY RULES OF EVIDENCE & COMMENTARY INDEX

Unofficial Text of Statutes for Information Only
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and Proceedings

RULE 301 Presumptions in General in Civil Actions
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RULE 302 Applicability of Federal Law or the Law of
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RULE 406 (Number not yet utilized)
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Article |. General Provisions

Rl;le 101 Scope.

These rules govern proceedings in the courts of the Commonwealth of Kentucky, to the extent and with the exceptions stated in KRE 1101. The
_‘pules should be cited as "KRE," followed by the rule number to which the citation relates.

EFF DATE: July 1, 1992 .

g-!!ST: Enacted 1990 Ky. Acts ch. 88, sec. 1; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
The language of this rule is similar to that found in RCr 1,02 and CR 1 and explains the general applicability of the rules. The first thing to note is that
the rules are supposed to apply to the Court of Justice. It will be up to other tribunals to adopt these rules if they want to. In the Court of Justice, the rules
apply primarily to the trial in chief of civil or criminal cases. The reference 1o KRE 1101 is a cross reference to the list of proceedings to which the rules
do not apply. As you can see from that rule, most preliminary questions and determinations do not require application of the rules except for privileges.
In these other proceedings the most common departure will be by use of hearsay testimony, absence of authentication and informality of presentation.

Actually, this is not so different from current practice as reference to RCr 5.10 and 3.14 show. There is a possibie conflict between KRE 101/1101 and
KRS 610.280(2)(a) which guarantees the child the right to confront and cross examine witnesses at the detention hearing. Because juvenile proceedings
are special statutory proceedings, the statute must prevail. [Constitution 113(6); KRS 24A.130].

The second sentence of the rule states the uniform method of citation agreed on by the General Assembly and the Supreme Court. There is no reason
not to use this simple method.

Rule 102 Purpose and construction.

These rules shall be construed to secure fairness in administration, elimination of unjustifiable expense and delay, and promotion of growth
and deveiopment of the law of evidence to the end that the truth may be ascertained and proceedings justly determined.

EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 2; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

The text of this rule is practically the same as that of RCr 1.04 and that of CR 1 before it was amended in 1976. The source is FRE 102 which was
drafted for two purposes. The first is to avoid the rule that statutes in derogation of the common law must be construed strictly. This is unnecessary in
Kentucky because KRS 446.080(1) and (2) say otherwise. The second reason is the recognition of the drafters thatitis impossible to cover every evidence -
question that might come up and still have a set of rules of manageable size. [Nutshell,2-3]. As you will see, there are a number of common evidence
matters that are not specifically mentioned in this code. KRE 611 and 401-403 leave these up to the good sense and faimess of the judge who needs
a general statement of what he or she should try to do during the course of trial. Generally, these purpose statements are ignored by lawyers and judges,
but in this instance it should be internalized.

The U.S. Supreme Court does not allow this policy statement to override the plain language of the rules as shown by its recent decision in United States
v. Salerno, ___ U.S. __, 112 S.Ct- 2503, 120 L.Ed.2d 255 (1992) although some federal appellate courts had used it to resolve ambiguities in rule
language. [ABA Problems, p. 4-5].

But in those situations for which there really is no precedent or language, judges are reminded by KRE 102 that the rules are not a straightjacket and that
the law of evidence will necessarily continue to grow. In criminal defense cases, Chambers v. Mississippi, 410 U.S. 284 (1973) requires courts to allow
the defense to intraduce reliable evidence whether or not current law atlows it. Trial judges are not at liberty to make law up, as the refusal of the Supreme
Court to adopt any residual exception to the hearsay rule shows. But in those situations in which the other considerations demand it, trial level judges
should not hesitate to admit or exclude evidence under the considerations stated in KRE 102. RELATED PROVISIONS: KRE 611; 403.

Rule 103  Rulings on evidence.

(a) Effect of erroneous ruling. Error may notbe predicated upon aruling which admits or excludes evidence unless a substantial
right of the party is affected; and

(1) Objection. In case the ruling is one admitting evidence, a timely objection or motion to strike appears of record, and upon
request of the court stating the specific ground of objection, If the specific ground was not apparent from the context; or

(2) Offer of proof. In case the ruling is one exciuding evidence, upon request of the examining attorney, the witness may make
a specific offer of his answer to the question.

(b) Record of offer and ruling. The court may add any other or further statement which shows the character of the evidence,
the form in which it was offered, the objection made, and the ruling thereon. It may direct the making of an offer in question and answer form.

{c) Hearing of jury. In jury cases, proceedings shall be conducted, to the extent practicable, so as to prevent inadmissible

evidence from being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of
the jury.
{d) Motions in limine. A party may move the court for a ruling in advance of trial on the admission or exclusion of evidence.
s The court may rule on such a motion In advance of trial or may defer a decision on admissibility until the evidence is offered at trial. A motion
" in limine resolved by order of record is sufficient to preserve error for appellate review. Nothing in this rule preciudes the court from
" reconsidering at trial any ruling made on a motion in limine.
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{®) Paipabie error. A palipable arror In spplying the Kentucky Rules of Evidence which affects the substantlal rights of a party
may be considered by a trial court on motion for a new trial or by an appeliate court on appeal, even though insufficlently raised or preserved
for review, and appropriate relief may be granted upon a determination that manifest injustice has resulted from the error.

EFF DATE: July 1, 1992
HIST: Enacted 1960 Ky. Acts ch. 88, sec. 3; amended 1992 Ky. Acts ch. 324, sec. 1; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
(a) This part is ostensibly a direction to appellate courts not to reverse unless certain conditions are met. Of morg interest to the trial bar
is the method for objecting to evidence prescribed in the rule. This provision does not change the law. The first thing that a lawyer has to say to preserve
an objection is */ object” If the judge rules without asking grounds, the objection is preserved and the grounds can be supplied 6n appeal. However, if
the judge asks for grounds, the lawyer must state them at that time and the client will be bound by them on appeal.
There are several exceptions to the contemporaneous objection rule. A party is not required to object if the judge or a juror testifies
as a witness in the trial [KRE 605,606). The party may delay objection to the first available time when the judge calls withesses on her awn motion [KRE

‘614(d)), or when a juror asks a question and the lawyer cannot object, [KRE 614(d)], or the judge takes judicial notice before an objection is made. [KRE

201{e)]. ”
If the lawyer does not state grounds when asked by the judge, the appeliate court may still review the issue if the specific ground is
apparent from the record,

(2) If the judge excludes evidence, the proponent must make an offer of proof in question and answer fprmat. This 'u_; the same
requirement as under the former avowal rules, CR 43.10 and RCr 9.52. The witness must make a specific answer to the objected to question.
(b) This part reflects the hurried revision of the rules in 1992. The last sentence of KRE 103{a}{2} requires the question and answer format.

This subsection by giving the judge discretion to require question and answer avowal is at best redundant and is likely to cause confusion. The last
sentence of this subsection should be excised as soon as possible uniess the intent is to allow the judge to decide how the avowal will be made.

A critical point to keep in mind is the restriction of KRE 105(b) which can become a trap. KRE 105 is the limited admissibility rule and
it raquires a party desiring to preserve an objection to exclusion of evidence to articulate the proper purpose or identify the person(s) against whom the
evidence is properly admitted at the time the objection and avowal occur. This can be quite important in co-defendant or consolidated indictment cases.

(c) Advises the judge 1o use good judgment 1o make sure that the jury does not hear inadmissible evidence. It is not an iron clad
proscription but it is a strong waming to the judge to keep control of the courtrcom and the attomeys. If the judge intends to hear argument about
objections the attorneys shoukd be called 1o tha bench. One significant warning concems the practice of asking questions in front of the jury when the
attomey knows or should know that the subject matter is objectional. RPC 3.4(3) prohibits asking questions about irelevant matters or about any matier
not supported by admissible evidence. The ethical rule shouid make this waming superfluous.

(d) This rule has no FRE analogue. It does make explicit authority to make the rulings on the admissibility of evidence before trial in the
interest of saving time. The rule is useful because it makes the task of foliowing subsection (c) much easier. As an incentive to use the rule, the drafters
have added a provision that relieves a party of the duty to object al the time of admission of objected-to evidence as long as the judge has made the
required "order of record’ disposing of the issue.

This rule should be used as a matter of course when you can see a problem coming up. Of course in some situations, like severance
[RCr 9.16] or Gadd hearings, the motion really has to be made before triat and, at least in the case of severance motions, must be renewed when the
predicted trouble has actually come about. In limine hearings may be used to object to use of prior convictions [KRE 404(b) (), 609, to test the fourklation
in hearsay [KRE 804], to question the competancy of an expert witness [KRE 702] and to determine authentication [Article 1X] and best evidence [Article
X] questions. The rape-shield law requires a pre-trial hearing and disposition and therefore does not come under this rule. [KRE 412].

(e) Palpable eror is the last, most desperate hope of the client and its presence in an appeal is a sign that the trial attorney was careless
or did not tell the client why the objection was foregone or the defense evidence was ruled inadmissible. Appellate courts are quick to find tactical reasons
for failure to object, but that is not the standard of representation required by the Rules of Professional Conduct. There are good reasons not to object,
but ignorance is not one of them.

To prevail on this ground, the client must show that there was no reasonable explanation for the failure to object, ask for an admaonition,
ask for a mistrial, or ask for a continuance, and that the effect of the ermoneous admission for exclusion of evidence was so great that the reviewing court
can have no confidence in the accuracy of the jury’s determination of the issues. If this sounds like a near impossible task it is only because itis.

Rule 104  Preliminary questions.

(a) Questions of admissibility generally. Preliminary questions concerning the gualification of a person to be a witness, the existence
of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b) of this rule. in making
its determination it is not bound by the rules of evidence except those with respect to privileges.

{(b) Relevancy conditioned on facl. When the relevancy of evidence depends upon the fuifiliment of a condition of fact, the court shall
admit it upon, or subject to, the Introduction of evidence sufficient to support a finding of the fulfilment of the condition.

{c} Hearing of jury. Hearings on the admissibility of confessions or the fruits of searches conducted under color of law shall in all
cases be conducted out of the hearing of the jury. Hearings on other preliminary matters shall be so conducted when the interests of justice
require, or when an accusad is a witness and so requests.

{d) Testimony by accused. The accused does nol, by testitying upon a preliminary matter, become subject to cross-examination as
to other issues in the case. '

(8) Weight and credibility. This rule does not limit the right of a party io introduce before the jury evidence relevant io weight o
credibility, including evidence of blas, intarest, or prejudice.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 4; amended 1992 Ky. Acts ch. 324, sec. 2; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 4.
COMMENTARY '

(a) This is a specific direction on how to handle questions of the admissibility of evidence, the qualification of a person 1o be a witness,
or the existance of a privilege. It is important to note the last sentence of this rule which says that the judge is not bound by the Rules of Evidence \fvl?t?ﬂ
making the determination except regarding privilege. This is alzo covered by KRE 1101(d)(1). The Commentary notes that in determining the admissnbl'llty
of evidence, the court may cansider anything, hearsay or not and makes a specific reference to Bourailly v. United States, 483 U.5. 171 (1987) in making
this point. According to the dratters, the judge decides the admissibility of evidence or the qualification of a witness under the preponderance standard.
[Commentary, p. 7].
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{b) This is a procedural rule governing those situations in which the order of proof cannot accommodate necessary foundations to show
relevance of evidenca. This rule is limited to questions of relevancy. It says that a court may aliow evidence to be introduced subject to fulfiliment of a
g,eondiﬁon and says that the court shall admitit upon the introduction of evidence sufficient o support a finding that the condition was fulfilled. The language
usedis significant. The judge determines only if the jury could, on the evidence introduced, find that the fact s true. [Commentary, p. 8]. It the proponent
+ fails 10 introduce the necessary connecting evidence, itis the duty of the adverse party to bring the failure to the anention of the court and make a motion
“: to strike or to declare mistrial. {1 McCormick, p. 234].
- (©r Any hearing on the admissibility of a confession or of evidence obtained through searches ~conducted under color of law™ must be
_ conducted out of the hearing of the jury. Thisis consistent with current practice. However, the rule also states that hearings on other preliminary matters
* ghall be conducted outside the hearing of the jury only when the interest of justice requires or when the accused in a criminal case is a witness and asks
that the jury be excluded. One way to avoid-this problem is to take advantage of the motion in limine provision found in KRE 103. However, when itis
- necessary 1o put the defendant on in a criminal case to establish the admissibility or inadmissibility of evidence, itis up 10 detense counsel to make the
request so that the judge will excuse the jury. On all other guestions, the judge decides whether to send the jury out. This will depend largely on the
- judge’s initial estimate of the likelihood of an admissibility. If the judge anticipates that the evidence will be admissible, then there is not much purpose
in taking the time to send the jury out of the courtroom. However, this is always done at the risk of creating reversible error or the need for mistrial.
.Counsel certainly may advise the judge on the necessity of excusing the jury before any hearing on admissibility takes place. RELATED PROVISION:
RCro.78
(d) This provides that the accused in @ criminal case does not become subject to cross-examination on.other issues in the case by
testifying on a preliminary matter. This rule is necessary because cross-examination in Kentucky under KRE 611(b) allows any party t0 develop new
 information on cross-examination. The defendant could never testify safely conceming suppression of prior statements. Even though the defendant's
testimony in a preliminary hearing is not admissible in chief, it may be used to impeach if the defendant testifies inconsistently at trial. [Nutshell, p. 21].
' (e) This provision serves an important double function. It preserves the rule set out in Crane v. Kentucky, 476 U.S. 683 (1986) in which
the U.S. Supreme Court held that a preliminary determination of fact on admissibility cannot limit the defendant's right in a criminal case to cast doubt on
the credibility or weight of the evidence. [Commentary. p. 9]. The last phrase was added to the original draft to make an explicit reference to the basic
right of any party to introduce evidence tending to show the bias, interest or prejudice of a witness testifying at trial. This is an unusual place to add such
a provision and it might better have been placed in KRE 607 which authorizes impeachment of any witness. However, regardiess of its location, it
-guarantees the right to impeach by showing bias, interest or prejudice. Examination on these points may be limited by the trial court to protect witnesses
from harassment or undue embarrassment (KRS 611(a)(3)] and to exclude evidence if its probative value is substantially outweighed by the danger of
undue prejudice, confusion, misieading the jury or undue delay. [KRE 403].

Rule 105 Limited admissibility.

(a) When evidence which is admissibile as to one (1) party or for one (1) purpose but not admissible as to another party or for
snother purpose is admitted, the court, upon request, shall restrict the avidence to its proper scope and admonish the jury accordingly. In the
absence of such a request, the admission of the evidence by the trial judge without fimitation shall not be a ground for complaint on appeal,
except under the palpable error rule. :

(b) When evidence described in subdivision (a) above is excluded, such exclusion shail not be a ground for complaint on appeal,
except under the paipable error rule, uniess the proponent expressly offers the evidence for its proper purpose or limits the offer of proof to
the party against whom the evidence is properly admissible.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. §; renumbered (7/1/92) pursuant to 1962 Ky. Acts ch. 324, sec. 34.

COMMENTARY
(@) This rule provides explicit authority for the judge to restrict evidence to its proper use and to admonish the jury concerning that proper
use. The judge does not have to do so on his own motion, and in the second sentence of subsection (a), the drafters have provided that in the absence
of such a request, appeliate courts will not consider the introduction of such evidence except under the palpable error rule. However, if a party does
request restriction and admonition, the court "shall restrict the avidence to its proper scape” and admonish the jury.

The Commentary states that this rule must be used in conjunction with KRE 403 which allows exclusion of evidence if probative value
is substantially outweighed by danger of undue prejudice. Under Ruie 105(a) and Rule 403, the judge must determine if an admonition would be effective.
In criminal cases this is a problem. in Richardson v. Marsh, 481 U.S. 200 (1987) the U.S. Supreme Court said that it was pretty much required to believe
that admonitions work althGugh empirical evidence seemed to demonstrate that they do not. Judges shouid not read this rule as authorizing the
introduction of evidence in the belief that an admonition will take care of any problems with the jury. An admonition may satisfy an appellate court but
it In;;ay not have any effect on the jury, and theretore the judge may contribute to an inaccurate or unfair fact finding by a mechanical application of this
rule.

_ (b) This part has already been mentioned in relation to the offer of proof required under KRE 103(a). It is important to remember that if
- the evidence is admissible only for a limited purpose or against a particular party, failure to state this in the course of the argument concerning admissibility
= will resuilt in non-preservation of the issue and review only under the palpable emor standard.

Rule 106 Remainder of or related writings or recorded statements.

When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that
time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.
EFF DATE: July 1, 1802
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 6; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
This is a procedural rule which allows a party to vary the order of proof at trial when a writing or a recorded statement is introduced into gvidence by the
other party. This rule is one of faimess because of the effect that incomplete written or recorded statements may have on the jury.

Under Kentucky's open cross-examination [KRE 611(b)] the adverse party could take care of the remainder during cross-examination of the same witness.
However, to avoid the possibility that the jury might be misled or confused, the drafters have included KRE 106 to allow, atthe option of the adverse party,
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introduction of all important parts of the statement or related writings at the same time. The jurisdictions are split on the question of whether KRE 106
language authorizes introduction of incompetent evidence (retaliation) under this rule. Some say that the rule deals only with varying trial procedure while
others say that the main purpose of the rule is to prevent distortion of a writing and that incompetent evidence. may become admissible to serve this
purpose. [ABA Problems, p. 21-22]. This question may be avoided entirely however if a timely objection gives the court an opportunity to exclude the
writing entirely in the first place.

Graham notes that KRE 403 applies in this situation and that the judge may exclude evidence in the first ptace if it tends to mislead. [p. 565]. Under the
joint application of Rules 106 and 403, a judge must determine whether the introduction of parts or all of a recorded statement or writing creates too much
confusion or other problems in the first place, before deciding that the completion rule will resolve any problems created. Evidence must be admissible
in the first place before curative measures should be considered.

One final point to note is that oral statements are not included and the opponent must wait for cross-examination or introduction during the case-in-chiet
or rebuttal to deal with these. :

Rule 107 Miscellaneous provisions.

(a) Parol evidence. The provisions of the Kentucky Rules of Evidence shall not operate to repeal, modify, or affect the parol
evidence rule.
(b) Effective date. The Kentucky Rules of Evidence shail take effect on the first day of July, 1992. They shali apply to ail civil

and criminal actions and proceedings originally brought on for trial upon or after that date and 1o pretrial motions or matters originally presented
to the trial court for decision upon or after that date if a determination of such motions or matters requires an application of evidence principles;
provided, however, that no evidence shall be admitted against a criminal defendant in proof of a crime committed prior to July 1, 1992, unless
that evidence would have been admissible under evidence principles in existence prior to the adoption of these rules.

EFF DATE: July 1, 1892

HIST. Enacted 1990 Ky. Acts ch. 88, sec. 7; renumbered (7/1/92) pursuant to 1892 Ky. Acts ch. 324, sec. 34.

COMMENTARY

(a) Parole evidence is not much of a consideration in criminal cases except where written or oral contracts might come up in fraud or theft
cases. The Commentary notes that the parole evidence rule is not really a rule of evidence, but is rather a determination by the legistature that a contract
wouid not be useful if it was subjected to oral modifications occurring after execution. [Commentary, p. 12}.

(b) After July 1, 1992, subsection (b) would be of interest primarily to persons facing retrial. The rule is that any trial or proceeding that
began on or after July 1, 1992 is supposed to follow the Rules of Evidence. For offenses committed before July 1, 1992, the defendant has the option
to follow older rules of evidence if evidence admissible under the new rules would not have been admissibie under the oid law. [e.g., most KRE 804(b})
exceptions]. Any appeal of a case tried under the previous common law evidence rules will be decided on that basis. Any retrials of cases originaily
prosecuted or begun before July 1, 1992 must be considered under the previous evidence law.

Article lI. Judicial Notice

Rule 201 Judicial notice of adjudicative facts.

(a) Scope of rule. This rule governs only judicial notice of adjudicative facts.

(b) Kinds of facts. A judicially noticed fact must be one not subject to reasonable dispute in that it is either:

{1 Generally known within the county from which the jurors are drawn, or, In a nonjury matter, the county in which the venue
of the action is fixed; or

{2) Capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.

(c) When discretionary. A court may take judicial notice, whether requested or not.

{d) When mandatory. A court shail take judicial notice if requested by a party and supplied with the necessary information.

(e) Opportunity to be heard. A party is entitled upon timely request to an opportunity to be heard as to the propriety of taking

judicial notice and the tenor of the matter noticed. in the absence of prior notification, the request may be made after judicial notice has been
taken. -
0 Time of taking notice. Judicial notice may be taken at any stage of the proceeding.
(g Instructing the jury. The court shall instruct the jury to accept as conclusive any fact judicially noticed.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 8; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

(a) The rule is strictly imited to judicial notice of "adjudicative facts.” The Commentary says that adjudicative facts are those facts which
must be formally proved because they are part of the controversy being tried. [Commentary, p. 13]. Graham says that adjudicative facts are the facts
of a particular case that normally will go to the jury, "who did what, where, when and how and with what motive or intent.” [Graham, p. 573]. Questions
of law are disposed of under RCr 9.58 which reserves all questions of law to the trial judge and which makes those determinations of law binding upon
the jury. The many statutes formerly found in KRS Chapter 422 dealing with proof of law of other jurisdictions have been repealed as part of the enactment
of the Evidence Rules. These are questions of law that do not concern the jury and therefore they are not considered under KRE 201. )

(b) The court may not take judicial notice of a fact unless it is not subject to "reasonable dispute” which means that it is either generally
known within the county from which the jurors are drawn or, if it is a bench trial, the county in which the venue is fixed, or is capable of "accurate and ready
determination” by looking at sources the accuracy of which cannot reasonably be questioned. The judge may not take notice of a fact because itis known
personally to her. Rather, the Commentary states that to be generally known a fact must "exist” in the unaided memory of the general population.

[Commentary, p. 15]. Under subsection (2) of this rule, a court may notice geographic facts [KRE 803(20)], published compilations of statistics [KRE - -

803(17)}, history [KRE 803(20)}, govemment and public records [KRE 803(8}], religious facts [KRE 803(11)}, political facts, business, scientific principles
and authoritative treatises [KRE 803{18)], court records {KRE 902(4)], and judgments of prior conviction. [KRE 803(22)]. [Graham, p. 578]. Most facts
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that can be judicially noticed can be put inta the record through witnesses under Articles VIil and IX. Judges need to take care concerning judicial notice
because the judge may appear to agree with the proponent of the evidence and appear to favor that propenent’s case. {Practical Guide, p. 13]. KRE 811{a)
gives the judge discretion to determine how evidencs will be presentad effectively and fairly, and where judicial notice is nat mandatory, the judge must
use care in application of this rule,

{c} The court may take judicial notice whether requested to or not. Typically, a judge will take judicial notice of a fact sua sponte when
a witness is floundering or a party is setting up an interminable foundation for a fact that is reasonably beyond dispute. However, for the judge to maintain
the neutral role required by law and the Constitution, the judge must take care not o intervene too rapidly.

{d) The judge *shall* take judicial notice when a party asks her to and the party supplies the judge with the necessary information. The
question that arises is whether or not this is still a discretionary call subject to the judge’s general superintendence power under KRE §11(a). Obviously,
if the fact is not subject to reasonable dispute, there can be little sincere objection to requiring the judge to take judicial notice. But as in cases where
the judge may take judicial notice, the jucdge must be sure that the fact is suitable for notice and that there. is no reasonable dispute as fo its correctness.

)] Because of the conclusive nature of the judge’s notice, a party is entitied to be heard upon "timely request.” Both the Commentary
and Graham note that this determination is preliminary in nature, so under KRE 104(a) there is no limitation on the type of information that a judge can
receive in making the dotermination. For tactical reasons, a party may wish to make the judicial notice a matter ot a pretrial int limine motion. However,
the last sentence of the rule allows a party to make a delayed objection and to make a request for hearing after notice has been taken if the ruling was
made without a fair opportunity to object.

() Judicial notice may be laken at any stage of the proceeding. In practical terms this means that a judge may take notice of a fact after
the submission of a case to a jury [RCr 8.74], and perhaps even after the return of the verdict. The Commentary is ciear that the court may take notice
on appeal. However, the Commentary alsa says that if the party did not raise the matter in the lower court, the appellate court should not be bound 10 take
nolice in aceordance with the rule. [Commentary, p. 17). This cannot be squared with the plain language of subsection (f}. The rule is cast in mandatory
termsé, and says that at any stage of the proceeding, notice shall be taken upon request and prasentation of sufficient information to justify the request.

(@) This is something of a problem in the federal system and in other jurisdictions adopting the rules. RCr 9.58 requires the jury to accept
the decision of a court on points of law. However, Section 7 of the Constitution guarantees the ancient mode of jury trial which requires submission of
issues of fact to the jury. RCr 8.22 says that an issue of fact shall be tried by a jury if a jury trial is required by law. Obviously, in criminal cases there
is a real problem in allowing a judge to instruct a jury that it must accept as conclusive any fact that the court has taken notice of. The Commentary makes
a good point that the jury should not be allowed 1o ignore facts that really are beyond dispute. it gives the example of a federal instruction in which a judge
was forced to instruct a jury that he had made a finding that San Francisco is located north of Los Angeles, but that the jury was not beund by that finding.

.[Commentary, p. 17]. However, a mandatory instruction to the jury that it must take as true certain facts found by the court appears to be squarely against
the constitutional requirements of a jury trial and RCr 8.22. This should act as a brake on judges taking judicial notice on their own motion. Prosecutors
might do well to consider introducing evidence on facts of which notice could be taken simply to avoid this question. This is certain to be one of the early
questions litgated in criminal cases.

Article IH. Presumptions In Civil Actlons and Proceedings

Rule 301 Presumptions in general In clvii actions and proceedings.

in all clvil actions and proceedings when not otherwise provided for by statute or by these rules, a presumption imposes on the party
against whom It is directed the burden of geing forward with svidence to rebut or meet the presumption, but does not shift to such party the
burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast.
EFF DATE: July 1, 1992 '

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 9; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.
Rule 302 Applicability of federal law or the law of other states In clvil actioris and proceedings.

In civil actions and proceedings, the effect of a presymption respecting a fact which is an element of a claim or defense as lo which

the federal law or the law.of another state supplles the tule of decislon is determined In accordance with federal law or the law of the other stale.
EFF DATE: July 1, 1982

HIST: Enacted 1980 Ky. Acts ch. B8, sec. 10; renumbered (7/1/02) pursuant to 1692 Ky: Acts ch. 324, sec. 34.

COMMENTARY TO 301 & 302
The Due Process Clause of the 14th Amendment prohibits shifting the burden of proof by presumption in criminal cases. Under KRS 500.070(1}3), the
Commonwaealth is assigned the burden of proof (persuasion).throughout the case and is required to disprove beyond reasonable doubt any defense that
the defendant puts forward except for insanity [KRS 504.020(3)] and mistake of age in sex cases [KRS 510.030]. Therefore, presumptions do not figure
in criminal actions.

Article IV. Relevancy and Related Subjects

Rule 401  Definition of "retevant evidence.”

"Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the evidence.
EFF DATE: July 1, 1982
HIST: Enacted 1990 Ky. Acts ch. 88, sac. 11; renumbered {7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.
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Rule 402 General rule of relevancy.

All relevant evidence is admissible, except as otherwise provided by the Constitutions of the United States and the Commonweaith
of Kentucky, by Acts of the General Assembly of the Commonwealth of Kentucky, by these rules, or by other rutes adopted by the Supreme
Court of Kentucky. Evidence which is not relevant is not admissible.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 12; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

Rule 403 Exclusion of relevant evidence on grounds of prejudice, confusion, or waste of time.

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of undue prejudice,
confusion of the issues, or misleading the jury, or by considerations of undue delay, or neediess presentation of cumulative evidence.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 13; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY TO 401, 402 & 403
These rules rarely can be considered without refersnce to each other. They govern the admissibility of evidence on the basis of relevancy. in essence,
they are a codification of the common law power of the judge to determine whether evidence has a legitimate logical relation to what a party wants to prove
and whether that evidence may be admitted without danger of causing the jury to reach a decision on an improper basis.

401: Evidence is relevant if it has "any" tendency to make the existence of a "fact of consequence” more or less probable than it would be-withgut the
evidence. The commentators agree that this is a very broad definition and is intended only to describe the logical relationship that testimony or evidence

must have to the point to be made before it can be considered. Rule 401 is a preliminary determination of admissibility in which the judge decides WMa
or not the evidence has anything to do with the issues at trial. Under the rules, direct evidence of a fact, facts from which a conclusion can be inferred,
and background facts such as demonstrative evidence, demeanor and impeachment evidence all may be considered relevant. {Graham, p. 11].

402: This rule states the simple guide that the judge must follow. |f evidence is relevant under the definition of KRE 401, itis admissible unless it is ;

otherwise prohibited. If the evidence is not relevant under the definition of KRE 401, it is not admissible, period.

403: Rule 403 is the last factor in the determination of admissibility and it explains the authority of the judge to exclude evidence that makes the KRE 401 i

and KRE 402 thresholds if its probative vaiue is "substantially outweighed" by the danger of undue prejudice, confusion of the issues, or misleac.jing the
jury, or if admission would cause undue delay or needless presentation of cumulative evidence. The objecting party has the burden of showing that
probative value is outweighed substantially by the prejudice that would result. There are a number of considerations for the judge under this rule. The

analysis should consider (1) the importance of the fact of consequence to which the evidence would apply, (2) the compiexity of the chain of inferences

necessary to establish the fact of consequence from the proposed evidence, (3) the existence of alternative means of proof to achieve the. same end.‘ 4)
determination of whether the fact of consequencs is disputed, and (5) whether an admonition could prevent or limit undue prejudice or jury confusion.

[Graham, p. 15]. The factors considered by the judge in making this determination are known at least intuitively by most practitioners. The Kentucky rule
allows the judge to exclude evidence that would create undue prejudice. This refers to bias, sympathy, hatred, contempt, anger or horror that might cause °
the jury to decide on that basis rather than on the relevant evidence presented. [Graham, p. 16]. Judges always have to keep in mind that evidence -
which woutd not bother practicing lawyers or judges may confuse the jury as to the issue to be decided or may mislead the jury into an area of controversy

not germane to the questions presented. It is not enough to assume that the jury will read the instructions given to it at the end of the case and foliow
them rigidly. Nor is it enough to assume that simply telling the jury to consider evidence for one purpose will cause the jury to do so. The judge must make

a realistic prediction of whether the jury is likely to be overpersuaded, to use Justice Frankfurter's term, or whether the jury actually can handle the
emotional content of gruesome photographs or other evidence without having that emotional baggage affect the faimess of the disposition. The other

considerations given in the rule are more related to the judge's task of moving the trial along. When evidence is presented that may lead to a lengthy -
side controversy during the trial, the judge is justified in excluding that evidence as long as she can determine that the party does not have a real need -

for it. The same thing applies to the judge's determination on whether evidence is cumulative. Under the federal rules, and under thg Kenpucky mles,
the prosecution is not bound by a defendant's offer to stipulate to an element of the crime because the Commonwealth, like any other litigant, is pgrml!ted
to present its own case to best advantage. However, an offer to stipulate should be taken into account when a judge is making a KRE 403 determination.
[Graham, p. 20].

Rule 404 Character evidence and evidence of other crimes.

(a) Character evidence generally. Evidence of a person’s character or a tralt of character is not admissible for the purpose of 3’

proving action in conformity therewith on a particular occasion, except:

(1) Character of accused. Evidence of a pertinent trait of character or of general moral character offered by an accused, or by

the prosecution to rebut the same;

(2) Character of victim generally. Evidence of a pertinent trait of character of the victim of the crime offered by an accused, other
than in a prosecution for criminal sexual conduct, or by the prosecution to rebut the same, or evidence of a character trait of peacefuiness of
the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor;

(3) Character of withesses. Evidence of the character of witnesses, as provided in KRE 607, KRE 608, and KRE 609.

(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person

in order to show action in conformity therewith. it may, however, be admissible:
(1) If offered for some other purpose, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, of
absence of mistake or accident; or

(2) If so inextricably intertwined with other evidence essential to the case that separation of the two (2) cguld not be ;

accomplished without serious adverse effect on the offering party.

(c) Notice requirement. In a criminal case, if the prosecution intends to introduce evidence pursuant to subdivision (b) of this
rule as a part of its case in chief, it shall give reasonable pretrial notice to the defendant of its intention to offer such evidence. Upon faliure .
of the prosecution to give such notice the court may exclude the evidence offered under subdivision (b) or for good cause shown may excuse
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%@c failure to give such notice and grant the defendant a continuance or such other remedy as is necessary to avoid unfair prejudice caused
y such fallure.
F DATE: July 1, 1892
MIST. Enacted 1980 Ky. Acts ch. 88, sec. 14; amended 1992 Ky. Acts ch. 324, sec. 4; renumbered (7/1/02) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
KRE 404 is a general rule conceming character evidence with particular attention to other crimes. Itis basically two rules joined together under
“one number.
(a) This rule prohibits introduction of evidence conceming a person’s general character or a particular character trait for the purpose of
“proving that the person acted in conformity with character on a particular occasion. This general rule is subject to three exceptions.
In a criminal case, the defendant may introduce evidence concerning a particular character trait or his general good moral character
“but the prosecution may not deal with the subject except on rebuttal. This should end the prosecutorial tactic of preemptive character attack which has
“been allowed in some cases.
: The defendant in a criminal case may aiso offer evidence of a pertinent trait of character of the victim of the crime except in cases
“involving criminal sexual conduct. This is governed by KRE 412. The prosecution is again limited to rebuttal of this evidence.
' ~ The prosecution in homicide cases may introduce evidence of the peaceful character of the deceased in order to rebut evidence that
".the deceased was the first aggressor.
. Under these rules, the defendant may introduce evidence tending to show that the prosecuting witness is a liar or is basically dishonest
#s an element of the defense case in chief. As the Commentary notes, the prosecution is denied the right to introduce character evidence or trait evidence
“in chief except in cases of homicide, where the deceased is unavailable to testify and therefore the Commonwealth would suffer an unfair disadvantage.
_jCommentary, p. 24].
. The final element of this subsection concems the character of witnesses, and says that evidence of the character of witnesses may
*ba attacked as provided in KRE 607, 608 and 609. It should contain a reference to KRE 104(e) which authorizes evidence of bias, interest or prejudice.
; (b) Every commentator acknowledges the great difficulty involved in trying to fashion a rule goveming the introduction of evidence that
‘Is relevant to prove some paint in the case but which shows that the defendant has done something wrong in the past or in relation to the case.
“jmwinklereid in Uncharged Misconduct Evidence (1984), quotes from a wide variety of sources to reach the conclusion that *uncharged misconduct
“ gvidence will usually sink the defense without a trace.” [p. 4}. Empirical studies on the subject all conclude that if the jury learns about a defendant's
‘uncharged misconduct, particularly if that misconduct is a previous criminal conviction, "the jury will probably use a different...calculus of probabilities in
deciding whether to convict.” To a large extent, any belief that a combination of admonitions and explanations of law will counter these obvious tendencies
of the jury is wishful thinking. However, it is hard to get rid of such a firmly entrenched principle of evidence law, and therefore KRE 404(b) attempts to
-minimize the damage.
The rule prohibits introduction of evidence that the defendant or witness did something wrong for the purpose of showing "action in
conformity therewith.” By phrasing the rule in this way, the drafters obviously intend that evidence introduced for some other purpose must be admissible
--gven if it shows past wrongs or crimes. Subsection (1) gives a list of the common purposes for which evidence could be admitted. It is important to note
*-that the drafters intentionally left out the "common plan or scheme” purpose because it has been consistently misunderstood and misused. [Commentary,
- p. 25]. However, exclusion of a purpose from the list does not mean that evidence is necessarily inadmissible. The only real requirement under KRE 404(b)
is for the proponant to be able to show that the evidence is not admitted for the purpose of showing that the person acted in conformity with the character
or character trait. Once this is shown, the final determination is made under KRE 403 and 105(a).
The other given example is a statement of what used to be called the "interwoven" rule which provides that if the proof of other bad
_acts is 50 "inextricably intertwined with other evidence” essential to the case that separation of the two could not be accomplished without serious harm
1o a party's case, the evidence may be introduced. The important words to note in this portion are that the evidence must be *inextricably intertwined"
- with the point at issue, and the evidence must be "essential to the case” so that a party would be prejudiced by its exclusion. The obvious example of
* this provision is stealing a gun before a bank robbery where only the robbery is on trial. Although this evidence might satisfy the test of relevance under
‘. KRE 404(b), it must aiso pass the hurdle of KRE 403 if the opposing party claims that it is sufficiently prejudicial or confusing.
(c) In a procedural innovation, the drafters have provided that the prosecution in a criminal case must give “reasonable pretrial notice”
- 1o the defendant of its intention o introduce other crimes evidence. This does not necessarily mean that such notice must be given during discovery,
although this could be an appropriate place to get the information circulated. i the Commonwealth fails to give such notice, the court may exclude the
evidence or, if the prosecutor shows good cause, may excuse the failure to give the notice and then decide whether a continuance or other remedy can
avoid “untair prejudice” caused by such failure. This is a major usefu innovation in law. Although in many criminal cases it is easy enough to see other
crimes evidence coming, the:pretrial notice requirement will allow the parties to dispose of the question at a pretrial in limine hearing under KRE 103(d)
. -and will materially aid in preparation for trial or disposition of cases by guilty plea. The Commentary makes a point of noting that the prosecution does
" not have to give pretrial notice of other crimes evidence that it does not intend to use in chief. [Commentary, p. 27]. Nor does this rule affect the use of
+.prior felony convictions under KRE 608 for the limited purpose of impeaching credibility.
1 An essential question is the level of certainty that the defendant did these other acts the judge must have before aliowing proof of them
- @n&o evidence. In Huddleston v. United States, 485 U.S. 681 (1988), the Court held that the determination was made under Rule 104(b) and therefore the
- judge was required to make a determination that the jury could reasonably find the conditional fact, that the defendant performed the other act, to be true.
- [p. 690]. KRE 404(b) is the same language and therefore the determination should be the same.

Rule 405 Methods of proving character.

(a) Reputation or opinion. In ali cases in which evidence of character or a trait of character of a person is admissible, proof may
be made by testimony as to general reputation in the community or by testimony in the form of opinion.
(b) inquiry on cross-examination. On cross-examination of a character witness, it is proper to inquire if the witness has heard

of or knows about relevant specific instances of conduct. However, no specific instance of conduct may be the subject of inquiry under this
provision uniess the cross-examiner has a factual basis for the subject matter of the inquiry.

(c) Specific instances of conduct. In cases in which character or a trait of character of a person is an essential element of a
charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 15; amended 1992 Ky. Acts ch. 324, sec. 5; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch, 324, sec. 34.
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COMMENTARY ,

(a) Anytime that character is admissible as evidence, a party may prove it by evidence of general reputation in the community, or by |
opinion testimony. The addition of opinion testimony as a method of proof is welcomed by most lawyers in light of the near impossibility of getting character
witnesses to understand that their own opinion is not the same as the reputation in the community. In most cases, general reputation will decline as the
method of proof and opinion of the individual witness, based on personal knowledge, will become the preferred method of proof.

{b) The party cross-examining a character witness may ask that witness if she has heard or knows about specific instances of conduct |
that would bear on reputation or opinion concerning character or character trait. To prevent fishing and unfair suggestion to the jury [prohibited also by
KRE 103(c)] the cross-examiner may not ask about specific instances uniess the cross-examiner has “a factual basis" for the inquiry.

{c) If the defense is character or a trait such as honesty, both the proponent and the opponent may delve into instances of that person’s |
conduct. However, the drafters clearly do not intend this provision to be used when character is being introduced to prove the doing or the failure to do '
of a particular act. [Commentary, p. 28]. The drafters apparently accept the judgment of the federal rules that evidence of specific instances of a person’s |
conduct have the greatest capacity to create prejudice or confuse the jury. Therefore, it is unlikely that this section will be used in criminal cases to any
great extent.

Rule 406 (Number not yet utilized.)

COMMENTARY
Although the rules simply state that this number is not yet utilized, it originally was to be the rule concerning habit evidence in Kentucky. Habit
has been rejected as a form of evidence and therefore this rule simply was deleted from the final set of rules. It is important to keep this point in mind
particularly during persistent felony offender cases where habit evidence is most often introduced. Typically, the judge and the lawyer who represented ;
the defendant who is challenging the validity of a prior conviction remember nothing about the defendant or about the guilty plea. Many times prosecutors }
attempt to introduce evidence that the judge or the defense attorney habitually went over all constitutional rights with defendants and then claim that the
Commonwealth’s burden has been met. The rejection of habit evidence in the final draft of the Kentucky Rules of Evidence should make clear that habit
has no place in Kentucky evidence law and therefore the validity of a prior conviction cannot be established through this means.

Rule 407 Subsequent remedial measures.

When, after an event, measures are taken which, if taken previously, would have made an injury or harm allegedly caused by the event
less likely to occur, evidence of the subsequent measures is not admissible to prove negligence in connection with the event. This rule does
not require the exclusion of evidence of subsequent measures in products liability cases or when offered for another purpose, such as proving :
ownership, control, or feasibility of precautionary measures, If controverted, or impeachment. ;

-EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 17; amended 1992 Ky. Acts ch. 324, sec. 6; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
Although this ordinarily applies in personal injury cases, there are a number of instances, primarily vehicular homicide or assault cases, in which
subsequent repair measures to an automabile or other vehicle could be important to prove or disprove negligence in connection with the event at issue.
There is some question as to whether the type of negligence spoken of in this rule corresponds to the type of negligence described by the terms wantonly
and recklessly in KRS 501.020(3) and (4). However, these terms speak in terms of creation of substantial and unjustifiable risk and therefore certainly
are a type of negligent conduct. Itis important to note that this rule does not prohibit introduction of evidence that the instrument, automobile or other thing
was unsafe to begin with, but it does prohibit introduction of evidence that the defendant fixed the problem afterward as sort of a quasi-admission of guilt. -

Rule 408 Compromise and offers to compromise.

Evidence of: !
(1) Furnishing or offering or promising to furnish; or 1
(2) Accepting or offering or promising to accept a valuable consideration in compromising or attempting to compromise a cialm

which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. Evidence of |
conduct or statements made in compromise negotiations is likewise not admissible. This rule does not require the exclusion of any evidence |
otherwise discoverable merely because itis presented in the course of compromise negotiations. This rule also does not require exclusion when '
the evidence Is offered for another purpose, such as proving bias or prejudice of a withess, negativing a contention of undue delay, or proving
an effort to obstruct a criminal investigation or prosecution. '

EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 18; renumbered (7/1/92) pursuant to 1892 Ky. Acts ch. 324, sec. 34.

COMMENTARY i

This rule operates in much the same way as KRE 407 by preventing the use of an offer to compromise a dispute as evidence of guilty knowledge |

or a feeling of moral blameworthiness. Often times, in theft or fraud cases, the parties can reach some sort of agreement that will obviate any further Iegal ’
action. Many times, it appears that this is the sole function of the warrant division of the district courts. The usefulness of such settlements in disposing |
of criminal cases is enough justification for the rule. However the last sentence of the rule allows a party to use evidence of compromise or offer to
compromise of a claim to show the bias or prejudice of a witness, to rebut a claim of delay, or to prove an effort to obstruct a criminal investigation of :
prosecution.

Rule 409 Payment of medical and similar expenses. :
Evidence of furnishing or offering or promising to pay medicat, hospital, or similar expenses occasioned by an injury is not admissible
to prove liability for the injury. :
EFF DATE: July 1, 1992 .
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 19; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.
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: COMMENTARY
This is the third of the Article IV rules that prevent creation of an inference of guilty knowledge resulting from an act of a party, in this instance an offer
to pay medical or other expenses. The rule states very plainly that payment or offering to pay medical, hospital or similar expenses occasioned by an
injury is not admissible to prove liability for the injury. In any criminal offense in which personal injury is an element, the fact that the defendant may have
olhred to pay for the injury cannot be used to create an inference in the jury that the defendant would not have done so except for his own belief in his

guilt.

Rule 410 Inadmissibility of pleas, plea discussions, and related statements.

Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the

= dohndant who made the plea or was a participant in the plea discussions:

1) A plea of guilty which was later withdrawn;
£ (2 A plea of nolo contenders in a jurisdiction accepting such pleas, and a plea under Alford v. North Carofina, 394 U.s. 956
£(1969);
o 3) Any statement made in the course of formal plea proceedings, under either state procedures or Rule 11 of the Federal Rules

of Criminal Procedure, regarding either of the foregoing pleas; or

4) Any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in

~ aplea of guilty or which result in a piea of guilty later withdrawn. However, such a statement is admissible:

(A) In any procesding wherein another statement made in the course of the same plea or plea discussions has been introduced

and the statement ought in fairness be considersd contemporaneously with it; or

(B) In a criminal proceeding for perjury or faise statement if the statement was made by the defendant under oath, on the record

" snd in the presence of counsel.
EFF DATE: July 1, 1992
- HIST: Enacted 1990 Ky. Acts ch. 88, sec. 20; amended 1992 Ky. Acts ch. 324, sec. 7: renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
Courts have come to recognize that plea bargaining is a necessity in criminal cases and that plea bargains are sometimes accepted by persons

»-who might not be guilty but who believe that they will spend less time in jail by pleading guilty than by risking a trial. KRE 410 prohibits introduction of
 four aspects of the guilty plea process. Under the rule, a plea of guiity which was withdrawn cannot be mentioned. Pleas of nolo contendere and Alford

pleas also cannot be admitted. Any statement made in the course of a formal plea proceeding, (/.e. the Boykin colloquy), preceding the entry of a nolo

. contendere or Alford plea, and any statement made in the course of piea discussions with the attorney for the prosecuting authority cannot be admitted.

it is important to note that the attorney for the prosecuting authority is the only person to whom statements may be made with impunity. In a criminal
“proceeding for perjury or false statement any statements made under oath may be introduced, and in any proceeding in which another statement has been
made and the statement ought in fairmess be considered contemporaneously, the other statement may be introduced.

No one knows for sure if Kentucky recognizes pleas under North Carolina v. Alford. Alford pleas are a frequent occurrence in Jefferson County,
and presumably, elsewhere in Kentucky. By exempting the statements made in Alford pleas, the court may be discouraging such pleas because the
Commonwealth will not be able to take advantage of the plea and its implicit admissions in later proceedings. Under federal law, an Alford plea is as much
of a guilty plea as a "straight” plea of guilt. The provision for Alford pleas was added onto the rules after the final draft, and therefore are not mentioned
in the original Commentary. However, the revised Commentary says its inadmissibility is based on the same premise as that of the nolo contendere plea.

*[Revised Commentary, p. 31]. Nolo contendere pleas are declared inadmissible because they are entered only for the purpose of resolving pending
" charges and therefore are “not very probative.” In an Alford plea the defendant admits that the Commonwealth's evidence could prove him guilty to a jury

and therefore, it appears that the plea is similar conceptually to the nolo plea.
Rule 411 Liability insurance.

Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently
or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose,
such as proof of agency, ownership, or control, ot bias or prejudice of a witness.

EFF DATE: July 1, 1992
~ HIST: Enacted 1990 Ky. Acts ch. 88, sec. 21; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
Liability insurance is more important in tort cases where the party sued does not want the jury to know that there is a deep pocket waiting to

. safisfy any damages that are returned. Although this rule is aimed chiefly at that problem, it is important to note the second sentence of the rule which

does not require exclusion of evidence cancerning evidence against insurance when it is offered to prove ownership, control or the bias or prejudice of

- '@ witness. chausé Kentucky law requires the owner of a vehicle to maintain liability insurance [KRS Chapter 304.39], this would be a method of proving
the ownership of a vehicle if other methods failed. For the same reason, in a drug case, evidence of liability insurance identifying the defendant as the
* owner of the car could be important in establishing liability for possession of controlied substances. In vehicular homicide or assault cases the

Commonwealth could not use the liability insurance of the defendant as evidence that the defendant acted negligently or otherwise wrongfully. This is
a rule that almost would seem to be unnecessary, but, given the history of liability insurance in evidence law, it is kept on primarily to make sure that the

_ jury is not improperly influenced in tort cases.

Rule 412 Rape and similar cases - Admissibility of victim's character and behavior.

(a) Reputation or opinion. Notwithstanding any other provision of law, in a criminal prosecution under KRS Chapter 510 or for

‘ attempt or conspiracy to commit an offense defined in KRS Chapter 510, or KRS 530.020, reputation or opinion evidence related to the sexual

behavior of an alleged victim is not admissible.

(b) Particulsr acts and other evidence. Notwithstanding any other provision of law, in a criminal prosecution under KRS Chapter
* §10, or KRS 530.020, or for attempt or conspiracy to commit an offense defined in KRS Chapter 510, evidence of a victim's past sexual behavior
other than reputation or opinion evidence is also not admissible, uniess such evidence is admitted in accordance with subdivision (c) and is:
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(1) Evidence of past sexual behavior with persons other than the accused, offered by the accused upon the issue of whether

the accused was or was not, with respect to the alleged victim, the source of semen or injury;

(2) Evidence of past sexual behavior with the accused and is offered by the accused upon the issue of whether the alleged victim
consented to the sexual behavior with respect to which an offense is alleged; or

3 Any other evidence directly pertaining to the offense charged.

(c) (1) Motion to offer evidence. if the person accused of commitling an offense described above intends to offer under

subdivision (b) evidence of specific instances of the alleged victim's past sexual behavior, the accused shall make a written motion to offer such
evidence not later than fifteen (15) days before the date on which the trial In which such evidence is to be offered is scheduled 10 begin, except
that the court may allow the motion to be made at a later date, including during trial, if the court determines either that the evidence is newly
discovered and couid not have been obtained earlier through the exercise of due diligence or that the issue to which such evidence relates has
newly arisen in the case.

(2) Hearing on motion. The motion described in the preceding paragraph shall be accompanied by a written offer of proof. If
the court determines that the offer of proof contains evidence described in subdivision (b), the court shall order a hearing in chambers to

determine if such evidence Is admissible. At such hearing the parties may call witnesses, inciuding the alleged victim, and offer relevant’

evidence. Notwithstanding subdivision (b) of KRE 104, if the relevancy of the evidenice which the accused seeks to offer in the trial depends
upon the fulfiliment of a condition of fact, the court, at the hearing in chambers or at a subsequent hearing in chambers scheduled for such
purpose, shall accept evidence on the issue of whether such condition of fact is fulfilled and shall determine such issue.

3) Findings and order. If the court determines on the basis of the hearing described in the preceding paragraph that the
evidence which the accused seeks to offer is relevant and that the probative vaiue of such evidence outweighs the danger of unfair prejudice,
such evidence shall be admissible in the trial to the extent an order made by the court specifies evidence which may be offered and areas with
respect to which the alleged victim may be examined or cross-examined.

G Definition. For purposes of this rule, the term "past sexual behavior” means sexual behavior other than the sexual behavior
with respect to which the offense being tried Is alleged to have occurred.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 22;. amended 1992 Ky. Acts ch. 324, sec. 29; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34

COMMENTARY :

(a) The Rules of Evidence continue the rape shield concept formerly found at KRS 510.145. This subsection provides that in any criminal
prosecution under Chapter 510, or 530.020, or any criminal prosecution for attempt or conspiracy to commit such offenses, reputation or opinion evidence
“related to the sexual behavior of an alleged victim is not admissible.”  The provision does not say it is not admissible to show conformity or any other
limitation. It simply states that reputation or opinion evidence conceming the prosecuting witness’ sexual behavior is not admissible.

(b) However, other evidence concerning the prosecuting witness's past sexual behavior may be admissible if the proponent follows the
procedural requirements of subsection (¢}, and the evidence concerns one of three particular issues.

The first type of evidence could be evidence of past sexual behavior with persons other than the accused if offered for the purpose
of showing that the defendant either was or was not the source of semen found or injury suffered by the prosecuting witness. Although ordinarily only
the defendant would be interested in this subject, the rule is so written that the Commonwealth may, if it wishes for tactical reasons to do so, introduce
evidence of other sexual activity that might explain certain injuries in order to deprive the defendant of an issue. However, in most cases it will be the
defense wishing to show that it was another person who committed the offenses charged.

Where the defense is consent, subsection (2) permits introduction of evidence of “past sexual behavior with the accused.” This means
any type of sexual activity other than the sexual activity which gave rise to the criminal charge. [See subsection (d)).

The final purpose is to permit introduction of any evidence directly pertaining to the offense charged. This will not include opinion or
character evidence about the prosecuting witness, but will give sufficient flexibility to allow the introduction of any evidence that may be necessary to give
a complete picture of the offense charged. This could include showing motive to lie by introduction of previous false charges or reason to claim compulsion
to protect another relationship. [Olden v. Kentucky, 488 U.S. 227, 109 S.Ct. 480 (1988). The defendant may introduce evidence necessary to give an
adequate picture of the offense as well.

The Commentary notes that the federal rule contains a provision that requires admission of the prosecuting witness's past sexual
behavior when it is "constitutionally required to be admitted.” [Commentary, p. 37]. Kentucky did not include this rule because the drafters made a
determination that constitutional principles do not have to be stated in a statute or rule of court to have effect. Both judges and attorneys should keep
inmind that the 6th Amendment of the United States Constitution entitles a criminal defendant to put on a complete defense and to have relevant evideqoe
heard by the jury. Sections 7 and 11 of the Constitution of Kentucky also guarantee the right to be heard. Although it is important to keep the exception
from swallowing the rale, it is equally important to keep in mind that the defendant's knowledge of the victim’s reputation may have a bearing on the
defendant's liability in the criminal case. Therefore, subsection (3) requires a lively attention fo the right of the defendant to put on a defense while
protecting the prosecuting witness from undue harassment or degradation. ' .

{c) Subsection (c) requires the defendant to make a motion to allow the introduction of evidence of specific instances of the prosecuting
witness’s past sexual behavior. This written motion must be made at least 15 days before the scheduled trial date although the court may allow a later
application upon shawing that the evidence is newly discovered and could not have been obtained earlier through the exercise of due diligence or that
it has newly arisen in the case, as through the surprise testimony of a witness or the prosecuting witness. )

The defendant's application consists of a motion and a written offer of proof detailing what the defendant desires to present to the jury.
The judge must make an initial determination as to whether the evidence would be admissible under subsection (b), and then must have a hearing in
chambers to determine admissibility. Because this is a preliminary hearing, the Rules of Evidence do not apply and the parties may rely on any relevant
facts to support their positions. The one restriction in the rule is that the judge may not conditionally admit the testimony. All facts must be shown before
the ruling on admissibility can be made. The ruling need not be made at one particuiar hearing, but the admissibility of evidence under this rule must be
made in chambers before anyone can mention it. This is a KRE 104(a) determination. .

if the judge finds that the proposed evidence is relevant and that the probative value of the evidence outweighs the danger of unfair
prejudice the evidence shall be admissible in trial to the extent allowed by a specific court order. The balancing test of KRE 403 in which the opponent
must show that probative value is substantially outweighed by danger of unfair prejudice does not apply. In this case, it is a balancing test iri which the
party shows that the probative value simply outweighs the danger of prejudice. The judge's order must detail what may be testified to and what may be
cross-examined on. Although the rule does not so staie, the better practice would be to have a written order by the court given to both attorneys before
trial so there can be no question as to the subject matter of examination and cross-examination.
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Article V. Privileges

COMMENTARY
This is the most involved artidle of the rules because of the number of specific restrictions that are contained in each of the privileges that follow.

ﬂot every privilege has been incorporated into the Rules of Evidence. Article V privileges are meant to apply only in proceedings in the Court of Justice,

_/and therefore privileges that are left outside the rules, while applicable to court proceedings, will also be applicable in any other government proceeding.
= Privileges may be found throughout the Kentucky Revised Statutes, KRS Chapter 421, Chapter 194 for CHR records or Chapter 61 for records not falling

undertheopen records law.

The first issue to be decided on privileges is the manner in which they will be applied. In the original proposal, proposed KRE 502 adopted
: ,mmore s attitude which is that because a privilege relieves a witness of the general duty to testify, it must be strictly construed against the claimant.
. {Commentary, p. 39]. KRE 502 was not adopted because of the almost universal unfavorable reception it received from attorneys. Therefore, the extremely
~ hard line against privileges that might have been expected had KRE 502 been adopted should not apply here. Judges ruling on claims of privilege should
. gonstrue them as any other statute or court rule. Certainly KRE 102 has as one of its purposes that "the truth may be ascertained and proceedings justly
“~determined.” However, the enactment of privileges in the first place is a recognition both by the Supreme Court and by the General Assembly that there
--are some areas of communication that should be private. Privileges are a recognition that the government should not intrude in some areas of
. communication. The General Assembly and the Supreme.Court, by adopting rules of privilege, have balanced the pros and cons of keeping certain
~-gvidence away from juries. Neither attomeys nor trial level judges should attempt to undermine the policy expressed in the privileges. In many instances,
“there will be no question that a claimed privilege applies or does not apply. However, for the many instances in which there may be a question, courts
should not presume against the claimant. Rather, the court should make an even-handed determination of how the existence and policy of a privilege
affects the situation presented.

Rule 501 General rule.

Except as otherwise provided by Constitution or statute or by these or other rules promuigated by the Supreme Court of Kentucky,

no person has a privilege to:
(1) Refuse to be a witness;
(2 Refuse to disclose any matter;
(3) Refuse to produce any object or writing; or
(4) Prevent another from being a witness or disclosing any matter or producing any object or writing.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 23; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

This should be called the general rule requiring testimony. Any person properly summoned to the witness stand under RCr 7.02 or KRS 421.180
cannot lawfully refuse to be a witness, lawfully refuse to disclose any "matter” or refuse to produce any object or writing unless that person claims a
privilege under the Federal or State Constitution or Kentucky statute or court rule. No person may prevent another from being a witness or disclosing any
matter or producing any object or writing unless that person is privileged to do so. Although there is no penalty attached to this rule, KRS Chapter 424
provides criminal penalties for tampering, intimidating, or bribing a witness. Keep in mind that this rule applies only when the rules apply, that is, in
proceedings in the Court of Justice. [KRE 101; KRE 1101(a)(c)]. Production of evidence or testimony before trial is still governed by the discovery rules
in Chapter 7 of the Criminal Rules and Rules 26-37 of the Civil Rules. However, the privileges set out in Article V of the Evidence Rules apply at any point

of any proceeding.
Rule 502 (Number not yet utilized.)

COMMENTARY
This was the so-called "honest eavesdropper rule” which was dropped from the proposal in 1992. Itwould have allowed a person who overheard
privileged communications to testify, and couid have allowed an adverse party to compel that person to testify concerning the communication as long as
the communication was obtained "legally". Disclosure of privileged communications are now dealt with by KRE 509 and KRE 510.

Rule 503 Lawyer-client privilege.

(a) Definitions. As used in this rule:
{1 “Client” means a person, including a public officer, corporation, association, or other organization or entity, either public or
:rlowte, who is rendered professional legal services by a lawyer, or who consults a lawyer with a view to obtaining professional legal services
m the lawyer.

(2) "Representative of the client” means:
(A) A person having authority to obtain professional legal services, or to act on advice thereby rendered on behalf of the client;
or

(B) Any employee or representative of the client who makes or receives a confidential communication:

()] in the course and scope of his or her employment;

{n Concerning the subject matter of his or her empioyment; and

(1)) To effectuate legal representation for the client.

3) "Lawyer” means a person authorized, or reasonably believed by the client to be authorized to engage in the practice of law

- In any state or nation.

& lc (4) "Representative of the lawyer" means a person employed by the lawyer to assist the lawyer in rendering professional legal
- Services. .
" (5) A communication is "confidential” if not intended to be disclosed to third persons other than those to whom disclosure is

" made In furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of thc

‘- communication.
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(b) General rule of privilege. A client has a privilege to refuse to disclose and to prevent any other person from disclosing a
confidential communication made for the purpose of facilitating the rendition of professional legal services to the client:

(1) Between the client or a representative of the client and the client’'s lawyer or a representative of the lawyer;

(2) Between the lawyer and a representative of the lawyer;

(3) By theclientora representative of the client or the client's lawyer or a representative of the lawyer representing another party
in a pending action and concerning a matter of common interest therein;

{4) Between representatives of the client or between the client and a representative of the client; or

(5) Among lawyers and their representatives representing the same client.

(c) Who may claim the privilege. The privilege may be claimed by the client, the client's guardian or conservator, the personal

representative of a deceased client, or the successor, trustee, or similar representative of a corporation, association, or other orgsnization,
whether or not in existence. The person who was the lawyer or the lawyer's representative at the time of the communication is presumed lo
have authority to claim the privilege but only on behalf of the client.

(d) Exceptions. There is no privilege under this rule:
1) Furtherance of crime or fraud. If the services of the lawyer were sought or obtained to enable or aid anyone to commit or
plan to commit what the client knew or reasonsbly should have known to be a crime or fraud;

2 Claimants through same deceased client. As to a communication relevant to an issue between parties who ciaim through
the same deceased client, regardiess of whether the claims are by testate or intestate succession or by transaction inter vivos;

) Breach of duty by a lawyer or client. As to a communication relevant to an issue of breach of duty by a lawyer to the client
or by a client to the lawyer;

{4) Document attested by a lawyer. Astoa communication relevant to an issue concerning an attested document to which the
lawyer is an attesting witness; and

(5) Joint clients. As to a communication relevant to a matter of common interest between or among two (2) or more clients if

the communication was made by any of them to a lawyer retained or consulted in common, when offered in an action between or among any
of the clients.

EFF DATE: July 1, 1982

HIST: Enacted 1890 Ky. Acts ch. 88, sec. 25; amended 1992 Ky. Acts ch. 324, sec. 8; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324 sec. 34.

COMMENTARY

This protecis most communications between clients and attorneys. Subsection {a)(5) defines a confidential communication as one made in the
furtherance of rendition of legal services not intended to be disclosed to third persons. Communication is given a broad definition as either words or actions
intended to communicate some meaning to the attorney of the attorney’s assistants.

Under subsection (b), communications may be petween the client, the client's representative, the attorney, or the attorney’s representative, in
any combination as long as the communication was not intended for disclosure to others and concerns some sort of rendition of legal services. This means
that communications to investigators, secretaries and clerks fall under the privilege.

The rule does not define what legal services are. A good indication of what they might be is found in SCR 3.020 which defines the practice of
Jaw as "any service rendered involving legal knowledge or legal advice” which involves "representation, counseling, or advocacy in or out of court and which
concems the rights, duties, obligations, liabilities or business relations of the one requiring the services.” If the communication is about one of these topics,
then it should fall under the attorney-client privilege. :

This rule is not the only restriction on a lawyer concerning client confidentiality. RPC 1.6 prohibits an attorney from disseminating "information”
about a client or case unless compelled to by law. This privilege deals only with the question of what a court may require an attorney, a client, or a
representative of either to disclose in a court proceeding. All other situations are governed by RPC 1.6. The Commentary to RPC 1.6 says that a lawyer
has an ethical duty to invoke the attorney-client privilege until the client says otherwise. KRE 503(c) says thatthe jawyer may claim the privilege, but only
on behalf of the client, not on behalf of himselt.

The privilege as set out in subsection (b) is that a client may refuse to disclose confidential communications and may prevent any other person
from disclosing these communications as long as they were made for the purpose of facilitating rendition of professional legal services to the client. As
you can see from the rule, this involves a number of fact scenarios which are listed there. The bottom line of this privilege is that the lawyer has an ethical
and legal duty to assert the privilege where a colorable claim can be made until the client authorizes disclosure or an order of court demands it. Under
KRE 510(1) a privilege is not lost forever if it is compelied erroneously. The thinking behind this rule is that the attorney must submit to the lawful 0(d6f
of the court (mistaken or not) but that the privilege which ordinarily would be lost upon disclosure can somehow be restored on appeal or reconsideration.

In subsection (d) the drafters list the exceptions to the privilege. In keeping with the ethical rule, if the lawyer knows that the client consulted 3
him for the purpose of committing or assisting anyone to commit or to plan "what the client knew" or should have known was a crime of fraud the privilege 4
does not apply. Itis not what the attorney knew or reasonably should have known, it is what the client knew or should have known. 5

Where the lawyer and client are adverse parties, there is no point having a privilege because information that would be privileged would also &
be essential to the disposition of the case. 5

Likewise, where an attorney's only relationship was as an attesting witness, the lawyer is not acting in the capacity as a counselor or advocate, 3
and therefore the privilege does not apply. Where there are dients who have a joint interest, in certain instances there would be no point in having the A
privilege because the clients could not reasonably expect the attorney not to let the other side know. In such instances, it would not be reasonable to keep 3
this information out of evidence if the clients later have an adversary relationship. 3

Rule 504 Husband-wife privilege.

(a) Spousal testimony. The spouse of a party has a privilege to refuse to testify against the party as to events occurring after
the date of their marriage. A party has a privilege to prevent his or her spouse from testifying against the party as to events occurring after the
date of their marriage.

: {b) Marital communications. An Individual has a privilege to refuse to testify and to prevent another from testifying to any
confidential communication made by the individual to his or her spouse during their marriage. The privilege may be asserted only by @
individual holding the privilege or by the holder's guardian, conservator, or personal representative. A communicationis confidential if itis mac
privately by an individual to his or her spouse and is not intended for disclosure to any other person.

{c) Exceptions. There is no privilege under this rule:
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to

(¢)] In any criminal proceeding in which sufficient evidence is introduced to support a finding that the spouses conspired or acted

. jeintly in the commission of the crime charged;

(?) In any proceeding in which one (1) spouse is charged with wrongful conduct against the person or property of:

(A) The other;

{B) A minor child of either;

(€) An individual residing in the household of either; or

(D) A third person If the wrongful conduct is committed in the course of wrongful conduct against any of the individuals

previously named in this sentence. The court may refuse to allow the privilege in any other proceeding if the interests of a minor child of either
' spouse may be adversely affected; or

{3) In any proceeding in which the spouses are adverse parties.

_ EFF DATE: July 1, 1902
_ HIST: Enacted 1890 Ky. Acts ch. 88, sec. 26; amended 1992 Ky. Acts ch. 324, sec. 9; renumbered (7/1/92) pursuant to 1982 Ky. Acts ch. 324, sec. 34.

COMMENTARY
. This has two slements. Subsection (a) altows the spouse of a party to refuse to testify against party-spouse concerning “events occurring after
the date of their marriage.” The party-spouse involved may also prevent the spouse from testifying conceming the same events.

Subsection (b) also protects confidential. communications, that is, communications "made privately by an individual to his or her spouse” not
intended to be disclosed to anyone else. An individual may refuse to testify and may prevent another person from testifying to any such communication
that was made by that individual to the spouse during the course of the marriage. This privilege is-given to the maker of the statement or the person's
guardian, conservator or personal representative.

A privilege so sweeping must have some exceptions. Subsection (c) takes the privilege away if the Commonwealth introduces a prima facie
case that the spouses are conspirators or accomplices in a crime that is the subject matter of the case. Also, if one of the spouses is charged with wrongful

- -¢onduct against the person or property of the other spouse, a minor child of either, an individual residing in the household of either, or a third person injured
-during the course of wrongful acts against the spouse, child or other individual then the privilege does not exist. In addition, the judge may refuse to allow
. the privilege "in any other proceeding” if the interest of a minor child of sither spouse may be adversely affected. Obviously, if the spouses are adverse

parties there is no point in having a privilege to shut the other spouse up.

Rule 505 Religious privilege.

(a) Definitions. As used in this rule: _

1) A “"clergyman” is & minister, priest, rabbi, accredited Christian Science practitioner, or other similar functionary of a religious
organization, or an individual reasonably believed so to be by the person consuiting him.

{2) A communication Is "confidential” if made privately and not intended for further disciosure except to other persons present
in furtherance of the purpose of the communication. '

(b) General rule of privilege. A person has a privilege to refuse to disciose and to prevent another from disclosing a confidential
communication between the person and a clergyman in his professional character as spiritual adviser.

(c) Who may claim the privilege. The privilege may be claimed by the person, by his guardian or conservator, or by his personal

representative if he is deceased. The person who was the clergyman at the time of the communication is presumed to have authority to claim
the privilege but only on behalf of the communicant.

EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 27; amended 1992 Ky. Acts ch. 324, sec. 10; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34

COMMENTARY
in subsection (a), the key concept to keep in mind is that the communication between the person and the spiritual adviser does not have to be
in the nature of confession or absolution. The communication must be confidential, that is, not intended for further disclosure except to other persons who
might be necessary 1o accomplish the purpose. The privilege allows the person to refuse to disclose and to keep another person from disclosing this
confidential communication made between the person and a clergyman (read as either bonafide minister or a person reasonably appearing to be a
clergyman) "in his professional character as spiritual adviser.” If the person makes a statement in the course of seeking spiritual advice, counsel, or.
assistance, then it falls under the privilege. The privilege may be claimed by the person making the communication, his guardian, his conservator, or his

< personal representative. .The clergyman may claim the privilege, but only on behalf of the person making the statement. There are no exceptions to this

privilege.
Rule 506 Counselor-client privilege.
(a) Definitions. As used in this rule:
1) A "counselor” includes: ’
(A) A certified school counselor who meets the requirements of the Kentucky Board of Education and who is duly appointed and
regularly employed for the purpose of counseling in a public or private school of this state;
(B) A sexual assault counselor, who is a person engaged in a rape crisis center, as defined in KRS Chapter 421, who has

undergone forty (40) hours of training and is under the control of a direct services supervisor of a rape crisis center, whose primary purpose
is the rendering of advice, counseling, or assistance to victims of sexual assauit;
{C) A drug abuse counaelor, who is a person employed by a drug abuse and education center licensed by the Kentucky Cabinet

{ - tor Human Resources pursuant to KRS Chapter 210; and

(D) An alcohol abuse counselor, who s a person employed by a licensed hospital, or treatment facility licensed by the Kentucky
Cabinet for Human Resources pursuant to KRS Chapter 222.

(2) A “client” is a person who consults or is interviewed by a counselor for the purpose of obtaining professional services from
the counselor.

3) A communication Is "confidential” if not intended to be disclosed to third persons, except persons present to further the

Interest of the client in the consultation or interview, persons reasonably necessary for the transmission of the communication, or persons
present during the communication at the direction of the counselor, including members of the client's family.
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(b) General rnile of privilege. A client has a privilege to refuse to disclose and to prevent any other person from disclosing
confidential communications made for the purpose of counseling the client, between himself, his counselor, and persons present at the direction
of the counselor, including members of the client's family.

(c) Who may claim the privilege. The privilege may be claimed by the client, his guardian or conservator, or the personal
representative of a deceased client. The person who was the counselor (or that person’s empioyer) may claim the privilege in the absence of
the client, but only on behalf of the cilient.

(d) Exceptions. There is no privilege under this rule for any relevant communication:

(1 If the client is asserting his physical, mental, or emotionat condition as an element of a claim or defense; or, after the client’s
death, in any proceeding in which any party relies upon the condition as an element of a claim or defense.

(2) If the judge finds:

(A) That the substance of the communication is relevant to an essential issue in the case;

{B) That there are no avallable alternate means to obtain the substantial equivalent of the communication; and

(C) That the need for the information outweighs the interest protected by the privilege. The court may receive evidence in camera

to make findings under this rule.
EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 28; amended 1992 Ky. Acts ch. 324, sec. 11; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34

COMMENTARY

This deals with school counselors, sexual assault counselors, drug abuse counselors, and alcohol abuse counselors. It provides that a person
who consults or interviews the counselor for the purpose of obtaining "professional services™ may refuse to disclose and prevent any other person from 1
disclosing a confidential communication, that is, one not intended to be disclosed to third persons except persons who were present at the time to “further |
the interest of the client” in the consultation or interview. Typically, counselors work in group sessions and in the case of school counseiors, probably need
to have the parents present many times during the course of advising and assisting students. Therefore, the privilege is written widely enough to cover
ali these situations. Under subsection (c) the client, his guardian, conservator or personal representative may claim the privilege. The counselor or the
counselor's employer may claim the privilege on behalf of the client.

This rule has more exceptions than the others. |f the client asserts a physical, mental or emotional condition as ari element of a claim or defense,
or if the client is dead, the privilege does not apply. In addition, if the judge finds in a particular case that the communication is relevant to an essential
issue in the case and there is no alternate means to obtain the "substantial equivalent” of the communication, and that the need for information outweighs

the interests protected by the privilege, then the privilege may be overcome. The rule provides that the court may receive evidence in camera to make
findings under this rule. ,

Rule 507 Psychotherapist-patient privilege.

(a) Definitions. As used in this rule: .

(1) A "patient” is a person who, for the purpose of securing diagnosis or treatment of his or her mental condition, consults a
psychotherapist. "

(2) A "psychotherapist” Is:

(A) A person licensed by the state of Kentucky, or by the laws of another state, to practice medicine, or reasonably believed by
the patient to be licensed to practice medicine, while engaged Iin the diagnosis or treatment of a mental condition;

(B) A person licensed or certified by the state of Kentucky, or by the laws of another state, as a psychologist, or a person
reasonably believed by the patient to be a licensed or certified psychologist; or

(C) A clinical social worker, licensed by the State Board of Examiners of Social Work and holding a certificate of qualification
for the independent practice of clinical social work.

(3) A communication is "confidential” if not intended to be disclosed to third persons other than those present to further the

interest of the patient in the consultation, examination, or interview, or persons reasonably necessary for the transmission of the con?munloation,
or persons who are present during the communication at the direction of the psychotherapist, including members of the patient's family.

(4) "Authorized representative” means a person empowered by the patient to assert the privilege granted by this rule and, until
given permission by the patient to make disclosure, any person whose communications are made privileged by this rule.
{b) General rule of privilege. A patient, or his authorized representative, has a privilege to refuse to disclose and lo prevent any

other person from disclosing confidential communications, made for the purpose of diagnosis or treatment of his mental eo_ndmop, between
the patient, the patient's psychotherapist, or persons who are participating in the diagnosis or treaiment under the direction of the
psychotherapist, including members of the patient's family.

{c) Exceptions. There is no privilege under this rule for any relevant communications under this rule:

(1) In proceedings to hospitalize the patient for mental iliness, if the psychotherapist in the course of diagnosis or treatment has
determined that the patient is In need of hospitalization;

(2) If a judge finds that a patient, after having been informed that the communications would not be privileged, has made

communications to a psychotherapist in the course of an examination ordered by the court, provided that such communications shall be
admissible only on issues involving the patient's mental condition; or

(3) If the patient is asserting his mental condition as an element of a claim or defense, or, after the patient’'s death, in any
proceeding in which any party relies upon the condition as an element of a claim or defense.
EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 29; amended 1992 Ky. Acts ch. 324, sec. 12; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34

COMMENTARY
Any confidential communication as defined in subsection (a)(3) made to a psychotherapist as defined in subsection (a) is privileged, and the
patient or his authorized representative may refuse to disciose and keep any other person from disclosing the confidential communication that was madg
for the purpose of diagnosis or treatment of mental condition. The privilege applies despite the presence of other persons who may be participating in
the diagnosis or treatment. (Subsection (b)).
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The psychotherapist may assert the privilege on behalf of the patient as the patient’s “authorized representative.” Any authorized person who
gprivytoa communication may be an "authorized representative.” In the absence of a formal appointment of a guardian or conservator, it appears that
an appointed or retained attomey might fall under the definition of authorized representative.

: The exceptions under the rule involve involuntary hospitalization proceedings and statements made in interviews authorized by RCr 7.24(3)(B)(ii).
Obviously, the patient by creating the issue of mental condition creates the need for evidence concerning it. Also, if the patient is dead at the time of the
ing, if any party relies on the condition as an element or claim of a defense the plain ianguage of the rule excepts any communications that would

" have fallen under this rule from the rule of privilege.

Rule 508 Identity of informer.

: (a) General rule of privilege. The Commonweaith of Kentucky and its sister states and the United States have a privilege to refuse
1o disciose the identity of a person who has furnished information relating to or assisting in an investigation of a possible violation of a law
10 a law enforcement officer or member of a legisiative commitiee or its staff conducting an investigation. '

(b) Who may claim. The privilege may be claimed by an appropriate representative of the pubiic entity to which the information
“was furnished.

(c) Exceptions:

(1) Voluntary disciosure; informer as a witness. No privilege exists under this rule if the identity of the informer or his interest

' in the subject matter of his communication has been disclosed by the holder of the privilege or by the informer’s own action, or if the informer

sppears as s witness for the state. Disclosure within a law enforcement agency or legisiative commitiee for a proper purpose does not waive

the privilege.
(2) Testimony on relevant issue. If it appears that an informer may be able 10 give relevant testimony and the public entity

_invokes the privilege, the court shall give the public entity an opportunity to make an in camera showing in support of the claim of privilege.

The showing will ordinarily be in the form of affidavits, but the court may direct that testimony be taken if it finds that the matter cannot

" pesolved satisfactorlly upon affidavits. if the court finds that there is a reasonabie probability that the informer can give relevant testimony, and

the public entity elects not to disclose this identity, in criminal cases the court on motion ‘of the defendant or on its own motion shall grant
‘sppropriate relief, which may include one (1) or more of the following:

(A) Requiring the prosecuting attorney to comply;

(B) Granting the defendant additional time or a continuance;

(C) Relieving the defendant from making disclosures otherwise required of him;

(D) Prohibiting the prosecuting attorney from introducing specified evidence; and

(E) Dismissing charges.

{d) in civil cases, the court may make any order the interests of justice require if the informer has pertinent information. Evidence

presented to the court shall be sealed and preserved to be made available to the appellate court in the event of an appeal, and the contents shall
not otherwise be revealed without consent of the informed public entity.

EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 30; amended 1992 Ky. Acts ch. 324, sec. 13: renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34,

COMMENTARY

Any agency of government may refuse to disclose the identity of a person who has furnished information relating to an investigation of a possible
violation of law or who has assisted in that investigation. This rule applies where the information was given to a law enforcement officer or a member of
a legislative committee or its staff conducting an investigation. The privilege is invoked by the “public entity” to which the information was fumnished. Under
a strict reading of this rule, it appears that the Commonwealth or County Attorney could not invoke the privilege for information given to police officers,
federal enforcement agencies, or probation or parole officers. It would be up to some representative of those public entities to make the claim.

Of course the informant may make him or herself known, or the Commonwealth may voluntarily choose to identify.

However, the more likely scenario is that the defendant will have some idea that an informant may be able to give testimony that woulid be helpful
andin these situations, if the Commonwealth invokes the privilege, the trial court must conduct an in camera hearing to allow the Commonwealth to support
its claim of privilege. If the informant possesses exculpatory evidence, the federal constitution requires the Commonwealth to disclose enough information

" about the informant and his information to prepare a defense. [United States v. Bagley, 473 U.S. 667 (1985)]. This rule perforce only applies to other

situations. The proof may be in the form that the court desires. If the court finds that there is a "reasonable probability” that the informant can give relevant

* testimony, then the Commonwealth must decide whether or not to disclose identity voluntarily. if the Commonwealth does not do so in criminal cases,

the defendant may move for an order requiring disclosure or the court may enter one on its own motion. If the Commonwealth does not comply, the judge
has a number of options, culminating in an order of dismissal. Obviously, dismissal is not going to be the first thing that any judge thinks of when the
Commonwaealth is difficult about revealing the identity of an informant. It is also important to note that the options listed in subsection (c)(2) are not the
only options available to a judge. .

Rule 509 Waiver of privilege by voluntary disciosure.

A person upon whom these rules confer a privilege against disclosure waives the privilege if he or his predecessor while holder of
the privilege voluntarily disclosee or consents to disclosure of any significant part of the privilege matter. This rule does not apply if the
disclosure itseif Is privileged. Disclosure of communications for the purpose of receiving third-party payment for professional services does

" not waive any privilege with respect to such communications.
“ "EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 31; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
This rule states the common sense conclusion that if a party veluntarily gives up a significant part of privileged matter, there is not much reason

to keep the other side from learning the restof it. In a sense, this is an example of the rule of completeness that permeates evidence law. However, this

i cast in terms of waiver, so that compelied disclosures or disclosures made in camera as authorized by law will not result in waiver.

December 1992/Kentucky DPA The Advocate 19




Ruie 510 Privileged matter disclosed under compulsion or without opportunity to claim privilege.

A claim ot privilege is not defeated by a disclosure which was:
(1) Compelied erronecusly; or
(2 Made without opportunity to ciaim the privilege.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 32; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
This rule provides that a claim of privilege is not lost forever if a judge erroneously compels disclosure of confidential information or the disclosure
was made without an opportunity to claim the privilege. In the Nutshell under this heading the author gives the example of the wife who has disclosed
a confidential communication to someone else (the police) before the spouse has the opportunity to invoke the privilege. Under these circumstances, the
spouse could still come to court and claim the privilege. If a judge errs in a ruling on disclosure, it may be remedied by reconsideration and mistrial or
on retrial after appeal.

Rule 511 Comment upon or inference from claim of privilege -- Instruction.

(a) Comment or inference not permitted. The claim of a privilege, whether in the present proceeding or upon a prior occasion,
is not a proper subject of comment by judge or counsel. No inference may be drawn therefrom.

(b) Claiming privilege without knowledge of jury. In jury cases, proceedings shall be conducted, to the extent practicable, so
as to facilitate the assertion of claims of privilege without the knowledge of the jury.

(c) Jury instruction. Upon request, any party against whom the jury might draw an adverse inference from a claim of privilege
& entitled to an instruction that no inference may be drawn therefrom.
EFF DATE: July 1, 1892
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 33; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
This is an important rule that requires both the judge and the attorneys who know that a claim of privilege is iikely to be made to ensure that
it is done without the jury knowing about it. Also, subsection (a) makes clear that if a person lawfully invokes a privilege, no one may make a comment
about it and no inference concerning any issue may be drawn from it. This is a caution to judges making rulings on motions for directed verdict. Subsection
(c) entitles any party who is afraid that the jury might draw an adverse inference from invocation of the privilege by anyone to an instruction that no
inference may be drawn from it. This expands current federal constitutional law which requires such instructions only when the defendant refuses to testify.

Article VI. Witnesses

Rule 6§01 Competency.

(a) General. Every person is competent to be a witness except as otherwise provided in these rules or by statute.
(b) Minimal qualifications. A person Is disqualified to testify as a witness If the trial court determines that he:

(1) Lacked the capacity to perceive accurately the matters about which he proposes to testify;

(2) Lacks the capacity to recoliect facts;

(3) Lacks the capacity to express himself so as to be understood, either directly or through an interpreter; or

(4) Lacks the capacity to understand the obligation of a witness to tell the truth.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 34; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

(a) Except for persons precluded by Article V from testifying, anyone in Kentucky is competent to be a witnéss. Subsection (a) deals only
with legal disqualifications, and it would require a thorough search of the statutes to find any disqualifications. As shown below, the judge of the case and
the jury are disqualified from appearing as witnesses. In certain instances, the Rules of Professional Conduct will prevent an attomey from appearing as
a witness if he chooses 1o act as an advocate in the case. However, other than these, the policy, in keeping with KRE 501, is to allow anyone to testify
who may conceivably help achieve a fair disposition of the case. This also includes persons who formerly might have been excluded by the deadman
statute [KRS 421.210 repealed].

(b) Witnesses must show a minimum ability to have seen or heard something, have the ability to recall what was perceived, and have
the capacity to tell the truth concerning what was seen or heard. The text writers and commentators all agree that this rule applies only to persons who
are "incapable,” and not to persons who testimony might be considered incredible. [Commentary, p. 54]. The question of witness competency must be
viewed in the light most favorable to the witness. if the witness meets these minimum qualifications, then the judge must allow the jury to make _the
determination of credibility. {Graham, p. 26]. However, the judge may apply KRE 403 to the witness's testimony if the witness's capacity is so marginal
that the testimony might confuse or mislead the jury or unduly prejudice one side. [Nutshell, p. 147; 1 McCormick, p. 247-248]. In addition, the judge I']as
to decide whether or not the opposing party will have a fair opportunity to confront the witness, as required by Section 11 of the Kentucky Constitution
and the 6th Amendment of the United States Constitution in criminal cases. This is a KRE 104(a) determination.

Rule 602 Lack of personal knowledge.

A witness may not testify to a matter uniess evidence is introduced sufficient to support a finding that the witness has peno]lll
knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony. This rule is subject
to the provisions of KRE 703, relating to opinion testimony by expert witnesses.

EFF DATE: July 1, 1892
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 35; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.
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COMMENTARY
Personal knowledge is a fundamental requirement for witnesses because the witness’s version of what another person said is not reliable or
weeful. Ordinarily, determination of personal knowledge is a question of conditional relevance under KRE 104(b), and therefore the proponent must
oduce sufficient evidence to allow a finding that a reasonabie juror would believe the person was talking from personal knowledge. Again, the evidence
viewed in the light most favorable to the proponent on a preponderance standard. [Nutshell, p. 151]. The rule notes that the foundation testimony need
t be from the witness herself. Obviously, uncbjected 1o testimony, whether based on personal knowledge or not, is not a ground for reversal {KRE
03(1)] and may be considered by the jury for any purpose. [KRE 105(a)}].

The Commentary points out that the personal knowledge requirement is an integral part of the hearsay rule. The personal knowledge rule
provents a witness from testifying to facts learned from other peopie, and requires a hearsay witness to have personal knowledge of the out-of-court

~gtatement. [Commentary, p. 55].

The final sentence of the rule notes that an expert may rely on facts and data supplied by others if that is normally done in that particular field

ot expertise. [KRE 703]. However, under KRE 701, a lay witness must have personal knowledge of the predicate facts because that witness’ opinion
-must be rationally based on her perceptions.

Rule 603 Oath or affirmation.

Before testifying, every witness shall be required to declare that the withess will testify truthfully, by oath or affirmation administered

- in a form calculated to awaken the witness’' conscience and impress the witness’ mind with the duty to do so.

EFF DATE: July 1, 1892

"HiST: Enacted 1990 Ky. Acts ch. 88, sec. 36; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

Rule 604 Interpreters.

An interpreter is subject 1o the provisions of these rules relating to qualifications of an expert and the administration of an oath or
affirmation to make a true translation.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 37; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

Rule 605 Competency of judge as witness.

The judge presiding at the trial may not testify in that trial as a witness. No objection need be made in order to preserve the point.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 38; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

Rule 606 Competency of juror as witness.

A member of the jury may not testify as a witness bafore that jury in the trial of the case in which the juror is sitting. No objection need
be made in order to preserve the point.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 39; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY FOR 603, 604, 605 & 606

These rules are considered together because while necessary, they are unexceptional in content. KRE 603 requires that every witness shall
be required to take an oath or make an affirmation of some form that impresses upon the witness the duty to testify truthfully. KRE 604 makes an explicit
provision for interpreters in all cases in which an interpreter is necessary. The interpreter must qualify by knowledge, skill, experience, training or education,
and the interpreter must be necessary. {KRE 702]. The interpreter must take an oath or make an affirmation to translate truthfully.

KRE 605 states that the judge presiding at the trial may not testify in that trial as a witness and that no objection is necessary to preserve the
point. It bears noting that under Cannon 3(C)(1)(a) of the Rules of the Supreme Court [SCR 4.300], a judge is supposed to disqualify herself if she has
personal knowledge of disputed evidentiary facts in a proceeding. it is unlikely that this rule will be used much. it might aiso be observed here that under
RPC 3.7(a), an attorney may not act as an advocate in a proceeding in which she is likely to be a necessary witness except when the testimony would

- "be on an uncontroverted point or the disqualification of the attorney would create clear hardship for the client. Obviously, this is a point that opposing

counsel must litigate.
Under KRE 608, no juror may testify as a witness before the jury of which she is a member in a trial. Again no objection need be made on this

- point, and it is extremely unlikely that this rule will create any litigation. RCr 10.04 also prohibits examination of jurors conceming the verdict except to
= determine if the verdict was obtained by lot.

Rule 607 Who may impeach.

The credibliity of a witness may be attacked by any party, including the party calling the witness.

,:,7,  EFF DATE: July 1, 1892
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 40; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

This principle has been followed by Kentucky courts under CR 43.07 for many years. The Ianguage of the rule does not impose any limitations
on the methods that may be used. KRE 104(e) specifically allows a party to present evidence relevant to the weight or credibility of a witness, including
evidence of the witness’ bias, interest or prejudice. KRE 801A(a)(1) allows use of prior inconsistent statements.

One probiem that the federal courts have had under their different rule of substantive use of prior statements is the question of whether a party
should be allowed to call a witness if the only purpose for calling is to impeach that witness with a previous statement admissible as substantive evidence
under KRE 801A(a). The federal rule in several circuits is that the party may not call a witness who has told the party before trial that he will not testify
favorably. This is based on the idea that the rule was aimed at the "turncoat” or surprise witness. The Commentary notes this problem [p. 57], but says
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that it will be best to approach this question on a case-by-case basis. This appears to be a point on which a good deal of litigation could be based. One
possible solution, suggested by Weinstein, is to apply KRE 403 to this question to determine whether the relevant evidence (the other statement) will create
undue prejudice under the circumstances of the case. [1 McCormick, p. 129]. As a preliminary observation, it seems that if a party knows that a witness
will testify unfavorably, it is improper to call that witness simply to get an out-of-court statement, that is presumed inherently less reliable, before the jury
as substantive evidence. This matter has not received much attention in Kentucky law, but it well might. [See also Rule 104.]

Rule 608 Evidence of character.

Opinion and reputation evidence of character. The credibility of a witness may be attacked or supported by svidence in the form of
opinion or reputation, but subject to the limitation that the evidence may refer only to general reputation in the community.
EFF DATE: July 1, 1982
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 41; amended 1992 Ky. Acts ch. 324, sec. 14; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34. )

COMMENTARY

This rule is quite different from the original draft and from the federal rule. The character of a witness may be attacked or supported either by
opinion or reputation evidence. However, the last phrase of the rule was added on to the original draft and it is unclear whether the limitation to general
reputation in the community refers only to reputation, which would be understandable, or whether the opinion also is limited to general reputation in the
community. Itis difficuit to tell from reading this rule and only a trip to the appellate courts will resolve this question.

The 1989 draft of KRE contained a provision similar to the federal rule which allows introduction of specific instances as a means of impeaching
character. This was rejected in the final enactment, and theretore, there is no reat question as to inadmissibility of specific instances of conduct as ameans
of attacking character.

Rule 609 impeachment by evidence of conviction of crime.

{(a) General rule. For the purpase of reflecting upon the credibility of a witness, evidence that the witness has been convicted
of a crime shall be admitted if elicited from the witness or established by public record if denied by the witness, but only if the crime was
punishable by death or imprisonment for one (1) ysar or more under the law under which the witness was convicted.

The identity of the crime upon which conviction was based may not be disclosed upon cross-examination unless the witness has denied the
existence of the conviction. However, a witness against whom a conviction is admitted under this provision may choose to disciose the identity
of the crime upon which the conviction is based.

(b) Timelimit. Evidence of a conviction under this rulé is not admissible if a period of more than ten (10) years has elapsed since
the date of the conviction uniess the court determines that the probative value of the conviction substantially outweighs its prejudicial effect.
(c) Effect of pardon, annulment, or certificate of rehabilitation. Evidence of a conviction is not admissible under this rule if the

conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.

EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 42; amended 1992 Ky. Acts ch. 324, sec. 15; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34.

COMMENTARY

(@) This rule differs from the federal rule because it employs the word "shall* without the qualification of the balancing test prescribed by
KRE 403 now written into the federal rule. As written, this rule requires the trial judge to admit into evidence the existence of a previous conviction without
any balancing whatever. As long as the proponent shows that the witness had suffered a conviction carrying a penalty of death or imprisonment of one
(1) year or more, the fact of conviction must be introduced either through the witness or by court record under KRE 803(22). In keeping with Kentucky
practice, the identity of the prior conviction is not identified on cross- examination unless the witness has denied its existence. The witness may however
choose to let the jury know what the conviction was. In Green v. Bock Laundry Machine Co., 490 U.S. 504, 524 (1989) the Court said that it could only
follow the plain language of the rule as then written, and therefore held that the judge had no discretion because of the mandatory direction. Professor
Lawson has correctly maintained in his presentations on the Evidence Rules that KRE 403 applies to every determination of admissibility except where
prohibited. Green was an unnecessarily rigid decision. And no one should assume without a crystal clear indication of legislative or judicial intent that
the Supreme Court or the General Assembly consciously chose to make impeachment by prior conviction, alone among the provisions of the Rules, the
only section to which KRE 403 cannot apply. Lawson is right. Convictions over 10 years old are presumptively too prejudicial. The use of more recent
convictions may still be too prejudicial. KRE 403 should be applied.

(b) The rule puts a clear ten (10) year limitation on convictions except where the court determines that the probative value outweighs the
prejudicial effect. it is interesting to note that none of the text writers can cite to an example in which use of a ten (10) year old conviction could logically
be used. Itis easy to coniceive of using an old conviction to prove signature or modus operandi. However, except in cases in which the witness volunteers
the statement that he has never been convicted of anything, it is difficult to see any real use for this portion of the rule.

(c) If the conviction has been pardoned, annulled or set aside by a procedure amounting to a finding of innocence, then it may not be
used. Apparently a reversal on appeal would not prevent impeachment by conviction except in cases of reversal for sufficiency.

Itis up to the attomeys to request the admonition authorized by KRE 105(a) when the prior conviction is introduced.

One final uncertain point is whether the pendency of an appeal on the conviction would prevent its use. In the final draft, the drafters
proposed to follow the federal rule which would allow use of the prior conviction despite the pendency of appeal. This part was stricken from the ﬁn_al
enactment. Whether the current Kentucky rule of inadmissibility under the case of Duvall v. Commonwealth, Ky., 548 S.W.2d 832 (1977) will continue is
not a settled question, although it would appear that this policy should continue in light of the
right of a party to appeal under Section 115. [Commentary, p. 60).

December 1982/Kentucky DPA The Advocate 22




< oo

Rule 610 Religious beliefs or opinions.

: Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason
"’ of their nature the withess’ crediblility is impaired or enhanced.

“ EFF DATE: July 1, 1992

: HIST: Enacted 1990 Ky. Acts ch. 88, sec. 43; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
: This rule is written in a manner similar to KRE 404(b). Proof of a witness's religious beliefs are not admissible for the purposes of showing that
the witness's credibility is either enhanced or impaired by virtue of those beliefs. This appears to be the only limitation. Therefore, as long as religious
beliefs are relevant to some issue of consequence in the case, they should be admissible under the analysis provided by KRE 401-403.

Rule 611 Mode and order of interrogation and presentation.

(a) Control by court. The court shall exercise reasonabie control over the mode and order of interrogating witnesses and
presenting evidence so as to:

(1)) Make the interrogation and presentation effective for the ascertainment of the truth;

(2) Avold neediess consumption of time; and

3) Protect witnesses from harassment or undue embarrassment.

(b) Scope of cross-examination. A witness may be cross-examined on any matter relevant to any issue in the case, including
credibility. In the interests of justice, the trial court may limit cross-examination with respect to matters not testified to on direct examination.

(c) Leading questions. Leading questions should not be used on the direct examination of a witness except as may be necessary

1o develop the witness’ testimony. Ordinsrily leading questions should be permitted on cross-examination, but only upon the subject matter
of the direct examination. When a party calls a hostlie withess, an adverse party, or a witness Iidentified with an adverse party, interrogation
may be by leading questions.

EFF DATE: July 1, 1992

HIST. Enacted 1990 Ky. Acts ch. 88, sec. 44; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

(a) This makes explicit the trial court's authority to exercise reasonable control aver the presentation of evidence and the process of trial.
It does not authorize the trial court 1o ignore RCr 9.42 or the Rules of Evidence except in cases of real need. The Commentary points out that the rule
authorizes the court to decide whether testimony will be taken in narrative or question and answer form, whether the court will aliow questions on re-direct
or re-cross that should have been asked earlier, and things like that. [Commentary, p. 63]. Because KRS 421.210 was repealed in its entirety in 1982,
there is no longer any question about order of witnesses in either civil or criminal cases. The Practical Guide notes that the judge’s authority to deal with
objections to the form of questions (asked and answered, compound, etc.), to require a voir dire of a witness on qualifications, and to require a preliminary
determination of authenticity also emanate from this rule. When this rule is read with KRE 102, 403, and 106, the power of the court to govern proceedings
and to deal with matters not specifically treated by the rules is evident. As has been noted earlier, not every subject of evidence law has been dealt with
by the rules. In such circumstances, the trial judge under KRE 611, 401-403, and 102 determines whether the evidence has something to do with the
case and whether it may be admitted without unduly prejudicing the parties.

(b) The Commentary notes that this rule is the reverse of the federal procedure. [p. 63]. The rule restates Kentucky's "wide open®
cross-examination rule which permits the cross-examiner to deal with any subject germane to the litigation about which the witness might know. The rule
does permit the judge, "in the interest of justice” to limit (and presumably prohibit) cross-examination on matters that were not testified to on direct

~ examination. it shouid also be observed that the judge has the authority under KRE 403 to limit the introduction of relevant evidence if it would confuse
the jury or take too much time in presentation.

(c) Leading questions are not defined in the Kentucky Rules of Evidence, but have been defined at CR 43.05 as questions that suggest
an answer to the question. Ordinary foundation questions such as establishing the presence of the witness at the scene of an event do not fall under the
idea of leading questions. Undisputed preliminary or unimportant issues may be dealt with on leading questions. Questions presented 10 a hostile,
unwilling, frightened or biased witness may be leading questions. This must be established to the satisfaction of the judge however. A child witness or

- an adult with communication problems may be led as well as a witness whose recollection is exhausted or a witness who is being impeached by the party
- calling him. [Nutshell, p. 203].

Rule 612 Writing used to refresh memory.
Except as otherwise provided in the Kentucky Rules of Criminal Procedure, if a witness uses a writing during the course of testimany

for the purpose of refreshing memory, an adverse party is entitied to have the writing produced at the triai or hearing or at the taking of a
- deposition, to inspect It, to cross-examine the witness thereon, and to introduce in evidence those portions which reiate to the testimony of the

- witness. If it is claimed that the writing contains matters not related to the subject matter of the testimony, the court shall examine the writing

in camera, excise any portions not so related, and order delivery of the remainder to the party entitied thereto. Any portion withheld over
. objections shall be preserved and made available to the appellate court in the event of an appeal.
EFF DATE: July 1, 1982

" HIST: Enacted 1990 Ky. Acts ch. 88, sec. 45; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
This rule deals only with writings that are used to refresh the witness's memory. Refreshment is not governed by the Kentucky Rules and

}herefore the judge may permit it under KRE 611(a) in order to try to jog the witness’'s memory. The purpose of giving the writing to the adverse party
7. i8 to allow that party to have a decent basis for cross-examination. [Nutshell, p. 214]. McCormick says that this rule may ‘also apply to writings that were

reviewed by the witness before trial. [1 McCormick, p. 33]. it also may amount o a waiver of privilege with respect to anything on the paper. [1
McCormick, p. 35; 346]. This is the reason for the second part of the rule which allows the party using the writing an opportunity to keep unnecessary

" or privileged contents from the jury. if the Commonwealth will not allow the writing to be produced, the court may strike the testimony or grant a mistrial,

as required.
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The rule makes it clear that the provisions of RCr 7.26 will prevail over this rule. [Commentary, p. 64].
Rule 613 Prior statements of witnesses.

{a) Examining witness concerning prior statement. Before other evidence can be offered of the witness having made at another
time a different statement, he must be inquired of concerning it, with the circumstances of time, place, and persons present, as correctly as
the examining party can present them; and, if it be in writing, it must be shown to the witness, with opportunity to explain it. The court may allow
such evidence to be introduced when it is impossibie to comply with this rule because of the absence at the trial or hearing of the witness
sought to be contradicted, and when the court finds that the impeaching party has acted in good falth.

(b) This provision does not apply to admissions of a party-opponent as defined in KRE 801A.

EFF DATE: July 1, 1982
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 46, amended 1992 Ky. Acts ¢ch. 324, sec. 16; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34. :

COMMENTARY

(a) This is CR 43.08 reproduced word for word. itis important both for strict impeachment, in which the contrary statement is not admitted
as substantive evidence, and as the foundation for the substantive use of statements authorized by KRE 801A(a). The foundation requirements are well
known. The person hoping to impeach must tell the witness when and where the statement was made and name the persons present. If the statement
is written, the person must give the statement to the witness to review. The witness must be given an opportunity to explain the statement. If this
foundation is met, then the witness may be impeached by the mere fact that a different statement was made, or, if the requirements of KRE 801A(a) are
met, the statement may be admitted as substantive evidence.

The second sentence of subsection (a) has always been rather mysterious. It has rarely if ever been used in Kentucky. It exists to allow a party
to contradict or impeach an earlier or later statement made by a witness who is not present at the trial or hearing because he has been excused. The
rule requires a demonstration of good faith on the party desiring to impeach the eariier statement.

(b) No KRE 613 foundation is required for admissions of the adverse party under KRE B01A(b). Statements of the party have aiways
been admissible against that party.

Rule 614 Calling and interrogation of witnesses by court.

(a) Calling by court. The court may, on its own motion or at the suggestion of a party, call witnesses, and all parties are entitied
1o cross-examine witnesses thus called.

(b) Interrogation by court. The court may interrogate witnesses, whether called by itseif or by a party.

(c) Interrogation by juror. A juror may be permitted to address questions to a witness by submitting them in writing to the judge
who will decide at his discretion whether or not to submit the questions to the witness for answer.

() Objections. Objections to the calling of witnesses by the court, to interrogation by the court, or to interrogation by a juror

may be made out of the hearing of the jury at the earliest avaiiable opportunity.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 47; amended 1992 Ky. Acts ch. 324, sec. 17; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34. ,
COMMENTARY

This rule formalizes practice that apparently has been common in Kentucky for a number of years. The Commentary says that “well established
principles” recognize the judge's power to call and interrogate witnesses although "it is expected that courts will use this power sparingly and always with
sensitivity to the potential for unfaimess to the litigants.* {Commentary, p. 66]. Juror questions have always been more a matter of local custom than of
law. KRE 614(c) specifically authorizes juror questions and requires them to be submitted in writing to the judge who will decide whether or not a question
shall be asked of the witness. The final subsection allows parties to object "out of the hearing of the jury at the earliest available opportunity.” The obvious
reason for this is that attorneys would look quite bad for objecting to the judge’s calling of or interrogating witnesses. Obviously, attorneys would be
reluctant to offend jurors by objecting to their questions in open court, and the rule therefore allows the objection to be delayed until such time as it can
be made out of the hearing of the jury. .

Rule 615 Exclusion of witnesses.

At the request of a party the court shall order witnesses excluded so that they cannot hear the testimony of other witnesses and it 4
may make the order on its own motion. This rule does not authorize exclusion of: :

(1) A party who is a naturai person; . é
(2) An officer or employee of a party which is not a natural person designated as its representative by its attorney; or 3
3) A person whose presence is shown by a party to be essential to the presentation of the party's cause.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 48; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
The main change in the rule of separation is that the trial judge ~shall" order the witnesses excluded upon the request of aparty. The cour! may
order separation on its own motion. However, subsection (2) of the rule permits the Commonwealth to keep a representative at counsel table as it has
in the past.
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Article Vil. Opinions and Expert Testimony

Rule 701 Opinion testimony by lay witnesses. .
If the witneas is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions
or inferences which are:
(=) Rationally based on the perception of the witness; and
(b) Helpful 1o a clear understanding of the witness’ testimony or the determination of a fact in issue.

5 EFF DATE: July 1, 1992
" HIST: Enacted 1890 Ky. Acts ch. 88, sec. 49; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
Evidence that is clearly opinion is admitted all the time during criminal trials, although supposediy the law prohibits witnesses from expressing
conclusions that should be made only by the jury. In this rule, the judge is required to determine whether the witness actually had an opportunity to
observe, hear or otherwise experience things that rationally led the witness to make a conclusion and to determine whether expression of the conclusion
rather than the mere recitation of these facts would be *helpful® to a clear understanding of the testimony or the facts. Some examples of opinion or

~ conclusion testimony admissible under this rule are the appearance of persons, state of intoxication, identity, competency, speed of a vehicle, value of

personal property, age or sanity of another person, and general questions of size, weight or distance. [Nutshell, p. 230]. Evidence admissible under this
rule is subject to the balancing tests set out in KRE 403. :

Rule 702 Testimony by experts.

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or
otherwise. ‘

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 50; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

If a withess has some sort of specialized knowledge that will "assist” the trier of fact to understand the evidence or determine a fact in issue,
the witness may give an opinion as long as the proponent shows that the witness is qualified to do so by knowledge, skill, experience, training or education.
The Commentary states that this rule is identical to law that has existed in Kentucky for many years. [Commentary, p. 68].

The determining factor is whether the testimony will be "helpful* to the jury, not whether the jury could or could not figure it out for itself.

The determination of a witness's qualifications is made by the judge under KRE 104(a). There is no special foundation for establishing the
qualification of the witness. The proponent must only introduce enough evidence to ward off an objection by opposing counsel.- At this point it is helpful
to observe that there has never been in Kentucky a requirement that the proponent tender the witness to the court for anointing as an expert. No special
rules apply here. It is obviously in the proponent’s best interest to lay a strong foundation of professional qualification of the witness so that the witness
will be perceived as a true expert by the jury. But as long as the opposing party does not object, there is no reason to present the judge with the issue
of whether the witness shouid be allowed to give an opinion. Testimony is testimony, regardiess of the subject matter. If no one is complaining, then the
judge need not be bothered. When the proponent asks the judge to say that the witness is an expert, unless the judge explains what this means, the jury

will no doubt perceive this ruling as some sort of special approbation of the witness by the judge, a clear indication that this witness should be paid aftention

to more than others. There is no reason to run this sort of risk, and therefore, practice under KRE 702 shouid not differ from practice under any other
rule. if the opponent does not object, the witness obviously may give opinion testimony and no one can complain about it later. [KRE 103(a)]. itis
important to keep in mind that the judge has a duty to keep inadmissible evidence from being suggested to the jury by any means. [KRE 103(c)]. The
process of tendering the witness in open court creates the impression for the jury that the witness’s testimony is especially believable, obviously an
improper inference. Therefore, the practice of tendering a witness should be discontinued wherever it is practiced.

The other big question here is the type of scientific tachnical or other specialized knowledge that may be admitted. This brings up the question
of Frye v. United States, 293 F. 1013 (D.C. Cir., 1923), and whether it will continue as the rule in Kentucky. In the federal system, two federal appeliate
circuits maintain that the failure of the rules specifically to mention Frye in relation to FRE 702 amounts to an abrogation of the Frye doctrine and
substitution of a new one in which the judge does not have to make a determination of the general acceptance of a particular scientific or technical process.
Under this view, the judge makes a determination that the scientific process or theory appears reliable and therefore may assist the jury. [1 McCormick,
p. 872-873; ABA Problems, p. 172-174]. Although Kentucky appears to be rather conservative on the adoption of new scientific techniques, and the current
Supreme Court appears to require adherence to the substance of the Frye rule of general acceptance within a particular scientific or technical community,
it is important to know that there is this other theory lurking about and that it may become prominent under the Rules.

Rule 703 Bases of opinion testimony by experts.

(a) The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or
made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or
inferences upon the subject, the facts or data need not be admiasible in evidence.

(b) It determined to be trustworthy, necessary to illuminate testimony, and unprivileged, facts or data relied upon by an expert
pursuant to subdivision (a) may at the discretion of the court be disclosed to the jury even though such facts or data are not admissible in
evidence. Upon request the court shall admonish the jury to use such facts or data only for the purpose of evaiuating the validity and probative
value of the expert’s opinion or inference.

(c) Nothing in this rule is intended 1o limit the right of an opposing party to cross-examine an expert witness or to test the basis
of an expert's opinion or inference.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 51; renumbered (7/1/92) pursuant to 1892 Ky. Acts ch. 324, sec. 34.

December 1982/Kentucky DPA The Advocate 25




COMMENTARY .
This is a procedural rule. It permits a party to introduce the opinion or inference desired and an explanation for the opinion or.inferenc.e without
going through a lengthy development of the foundational facts. in practice, this rule will give the Proponent a tactical choice. Obviously, in most instances
the jury will want to have a fairly coherent presentation of the facts and premises of the conclusion. However, the opinion or inference cannot be objected

with the clerk, or at a conference in which the parties shall have opportunity to participate. A witness so appointed shall advise the parties of
the witness’ findings, if any; the witness' deposition may be taken by any party; and the witness may be called to testify by the court or any
party. The witneas shall be subject 1o cross-examination by each party, including a party calling the witness.

(b) Compensation. Expertwitnesses so appointed are entitled to reasonable compensation in whatever sum the court may aliow.
Except as otherwise provided by law, the compensation shall be paid by the parties in such Proportions and at such time as the court directs,
and thereafter charged in like manner as other costs.

" EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 54; amended 1992 Ky. Acts ch. 324, sec. 19; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34.

Procedure it is unlikely that the drafters expected this rule to see much use. However, this rule authorizes the judge to decide that a “disinterestad* expert
(if one exists) should be appointed in a particular case and provides the means for doing so. One important thing 1o note is that the ﬁpal §entepce of the
rule as proposed, (and as it is still written in RCr 9.46), has been deleted. That sentence provided that the rule would not limit the parties in calling expert
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~ witnesses of their own selection. For unknown reasons, this statement has been deleted. This either means that the Supreme Court and the General

Assembly have decided that the statement was unimpontant in light of other statutory authorizations or that they intend that when the judge calls the expert,
no others be called. Itis extremely unlikely that this second altemative was the intent of the enacting bodies in light of the constitutional right of compulsory
process in criminal cases.

Article VIil. Hearsay

" COMMENTARY
One of the things that nearly all the commentators find necessary to mention is that hearsay rules are not rules of admissibility, ". . . On the
contrary, the rules merely provide that certain statements are not excluded [from evidence] by the hearsay rule." [ABA Problems, p. 199]. Hearsay
presents a two step analysis. The proponent must show that the proposed hearsay evidence falls under one of the hearsay exceptions. If this hurdle
is overcome, the party must show relevance [KRE 401-402] and overcome any objections of the opponent ftypically Article IV or VI objections] before the
evidence can be introduced before the jury. This analysis applies to all hearsay issues.

Ruie 801 Definitions.

(=) Statement. A "statement" is:

(1) An oral or written assertion; or

{2) Nonverbal conduct of a person, If it is intended by the person as an assertion.

(b) Declarant. A "declarant” is a person who makes a statement.

(c) Hearsay. "Hearsay" is a statement, other than one made by the declarant while testifying at the trlal or hoarlng, offered in

evidence to prove the truth of the matter asserted.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 55; renumbered (7/1/82) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
The definitions in this rule say that hearsay is (1) a statement, which means either words or actions intended to substitute for words, (2) made
by a person outside the trial process, (3) which is introduced to prove that what was said is true. This rule is identical to FRE 801. The Commentary
makes the important point that the person objecting to the introduction of non-verbal conduct has a burden to show that the conduct was intended as a
statement. This is a determination for the judge under KRE 104(a). [Commentary, p. 76}.

Rule 801A Prior statements of witnesses and admissions.

(a) Prior statements of witnesses. A statement is not excluded by the hearsay rule, even though the declarant is availabie as
a witness, if the deciarant testifies at the trial or hearing and Is examined concerning the statement, with a foundation laid as required by KRE
613 and the statement Is:

(1) inconsistent with the declarant's testimony;

(2) Consistent with the deciarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent
fabrication or improper influence or motive; or

(3) One of identification of a person made after perceiving the person.

{b) Admissions of parties. A statement is not excluded by the hearsay rule, even though the declarant is available as a withess,
if the statement is offered against a party and is: ,

M The party's own statement, in either an individual or a representative capacity;

(2) A statement of which the party has manifested an adoption or belief in its truth;

(3) A statement by a person authorized by the party to make a statement concerning the subject;

(8) A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during
the existence of the relationship; or

{5) A statement by a coconspirator of a party during the course and in furtherance of the conspiracy.

{c) Admission by privity:

(1) Wrongful death. A statement by the deceased is not excluded by the hearsay rule when offered as evidence against the
plaintiff in an action for wrongful death of the deceased. .

(2) Predecessors in interest. Even though the declarant is available as a witness, when a right, title, or interest in any property

or claim asserted by a party to a civil action requires a determination that a right, title, or interest existed in the declarant, evidence of a
statement made by the declarant during the time the party now claims the declarant was the hoider of the right, title, or interest is not excluded
by the hearsay rule when offered against the party if the evidence would be admissible if offered against the declarant in an action involving
that right, title, or interest.

3) Predecessors inlitigation. Even though the declarant is available as a witness, when the liability, obligation, or duty of a party
to & civii action Is based in whole or in part upon the liability, obligation, or duty of the declarant, or when the claim or right asserted by a party
to a civil action is barred or diminished by a breach of duty by the declarant, evidence of a statement made by the declarant is not excluded
by the hearsay rule when offered against the party if the evidence would be admissible against the deciarant in an action involving that liability,
obligation, duty, or breach of duty.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 55; amended 1992 Ky. Acts ch. 324, sec. 20; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34.

COMMENTARY
This rule has two important parts in criminal law. Subsection (b) restates the rule conceming statements of a party. This may be reduced to the
proposition that anything that a party to a litigation says which is relevant to the issues at trial may be introduced against the party. There are no fancy
foundation requirements, the proponent just has to show that the statement was made. If a party said it and it is relevant it should be admitted. Of course,
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KRE 403 applies.

Of particular imporiance to criminal defense lawyers are subsections (1), (2) and (5). The first subsection deals with the party's own statement.
Subsection (2) deals with statements made by others to which the party has indicated agreement in one way or the other. Subsection (5) deals with the
statement of a co-conspirator of a party made during the course of and in furtherance of the conspiracy. The party’s own statements made in a conspiracy
would come in under subsection (1). Subsection (5) deals with the statement of the co-conspirator which must be made during the course of the conspiracy
and for the purpose of advancing it in some way. Once the arrest takes place or prosecution begin, it is clear that these statements of the co-conspirator
may not be admitted.

The other really important part of this rule is the one that allows introductions of statements of witnesses made out of court that are either
consistent or inconsistent with trial testimony. KRE 801A(a) says that statements made by the "declarant” are not excluded by the hearsay rule as long
as the declarant testifies at the trial or hearing, and first testifies to facts that establish the KRE 613 foundation for inconsistent statements. When these
conditions are met, and the statement is inconsistent with the declarant's trial testimony, the evidence is not excluded by the hearsay rule. '

Itis important to note that this is all KRE 801A(a) does. It does not make statements relevant and it does not mean that the statement cannot
be kept out under KRE 403 or some other rule. It simply means that these statements are not hearsay, and that if they are otherwise admissible the jury
may consider them as substantive evidence.

The other use of prior statements is to rebut charges of fabrication, bias, influence or motive to lie. This is a standard use of prior consistent
statements and will only become important if one party opens the door by bringing the subject up. Again KRE 403 applies.

The last part of this subsection deals with the situation in which the witness has made a photopack or other pretrial |dent|ﬁcahon but at trial
cannot make the same identification. The drafters apparently concluded that the earlier identification is sufficiently reliable to be admitted. The Commentary
is very clear that this is an exception to the hearsay rule only for the person who made the original identification. The officer or any other individual who
observed the identification is not allowed to testify about it under this exception. [Commentary, p. 78].

The remainder of the provisions of KRE 801A are unlikely to be important in most criminal cases and therefore are not dealt with here.

Rule 802 Hearsay rule.

Hearsay is not admissibie except as provided by these rules or by rules of the Supreme Court of Kentucky.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 57; amended 1992 Ky. Acts ch. 324, sec. 21; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34,

COMMENTARY
This states the rather obvious principle that hearsay is not admissible in Kentucky as substantive evidence except as provided by the Rules of
Evidence or the Rules of the Supreme Court of Kentucky. Hearsay is authorized in the proceedings listed in KRE 1101, in prefiminary determinations under
KRE 104 and under Article Vili.

Rule 803 Hearsay exceptions: availability of declarant immaterial.

The following are not excluded by the hearsay rules, even though the declarant is available as a witness:

(1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was
perceiving the event or condition, or immediately theresfter.

{2) Excited utterance. A statement relating to a startling event or condition made while the deciarant was under the stress of
excitement caused by the svent or condition.

(3) Then existing mental, emotional, or physical condition. A statement of the declarant's then existing state of mind, emotion,
sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of
memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s
will.

(4) Statements for purposes of medical treatment or diagnosis. Statements made for purposes of medical treatment or diagnosis
and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external
source thereof insofar as reasonably pertinent to treatment or diagnosis.

{5) Recorded recollection. A memorandum or record concerning a matter about which a witness once had knowledge but now
has insufficient recoliection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the
matter was fresh in the witness’ memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into
evidence but may not be received as an exhibit unless offered by an adverse party. ,

(6) Records of regularly conducted activity. A memorandum, report, record, or data compilation, in any form, of acts, events,
conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, If kept in the
course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report,
record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, uniess the source of information or the
method or circumstances of preparation indicate lack of trustworthiness. The term "business” as used In this paragraph includes business,
Institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

(A) Foundation exemptions. A custodian or other qualified witness, as required above, is unnecessary when the evidence offered
under this provision consists of medical charts or records of a hospital that has elected to proceed under the provisions of KRS 422.300 to
422.330, business records which satisfy the requirements of KRE 902(11), or some other record which Is subject to a statutory exemption from
normai foundation requirements. :

(B) Opinion. No evidence in the form of an opinion is admissible under this paragraph uniess such opinion would be admissibie
under Articie VI of these rules if the person whose opinion is recorded were to testify to the opinion directly.

(N Absence of entry in records kept in accordance with the provisions of paragraph (6). Evidence that a matter is not included
in the memoranda, reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the
nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or other data compilation was
regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.

(8) Public records and reports. Unless the sources of information or other circumstances indicate lack of trustworthiness,
records, reports, statements, or other data compilations in any form of a public office or agency setting forth its regularly conducted and
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" regularly recorded activities, or matters observed pursuant to duty imposed by law and as to which there was a duty to report, or factual findings

resulting from an investigation made pursuant to authority granted by law. The following are not within this exception to the hesrsay rule:

(A) Investigative reports by police and other law enforcement personnei;

(B) investigative reports prepared by or for a government, a public office, or an agency when offered by it in a case in which it
is a party; and

{©) Factual findings offered by the government in criminal cases.

(9) Records of vital statistics. Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report

thereof was made to a public office pursuant to requirements or law.

(10) Absence of public record or entry. To prove the absence of a record, report, statement, or data compilation, in any form, or
the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and
preserved by a public office or agency, evidence in the form of a certification in accordance with KRE 902, or testimony, that diligent search
falled to disclose the record, report, statement, or data compilation, or entry.

(11) Records of religious organizations. Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationships by
blood or marriage, or other similar facts of personal or family history, contained in a reguiarly kept record of a religious organization.

(12) Marriage, baptismal, and similar certificates. Statements of fact contained in a certificate that the maker performed a marriage
or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practices or
a refigious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within a reasonable
time thereafter.

(13) Family records. Statements of births, marriages, divorces, deaths, legitimacy, ancesiry, reiationship by biood or marriage,
or other similar facts of personal or famlly history contained In family Bibles, genealogies, charts, engravings on rings, inscriptions on family
portraits, engravings on urns, crypis, or tombstones, or the like.

{14) Records of documents affecting an interest in property. The record of a document purporting 1o establish or affect an interest
in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports lo
have been executed, If the record is a record of a public office and an applicable statute authorizes the recording of documents of that kind in
that office.

(15) Statements in documents affecting an interest in property. A statement contained in a document purporting to establish or
affect an interest in property If the matter stated was relevant to the purpose of the document, uniess dealings with the property since the
document was made have been inconsistent with the truth of the statement or the purport of the document.

(16) Statements in ancient documents. Statements in a document in existence twenty (20) years or more the authenticity of which
is established.

(10 Market reports, commercial publications. Market quotations, tabulations, lists, directories, or other published compilations,
generally used and relied upon by the public or.by persons in particular occupations.

(18) Learned treatises. To the extent called to the attention of an expert witness upon cross-examination or relied upon by the
expert witness in direct examination, statements contained in or pamphlets on a subject of history, medicine, or other science or art, established
as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the statements
may be read into evidence but may not be received as exhibits.

(19) Reputation concerning personal or family history. Reputation among members of a person’s family by blood, adoption, or
marriage, or among a person’s associates, or in the community, concerning a person’s birth, adoption, marriage, divorce, death, legitimacy,
relationship by blood, adoption, or marriage, ancestry, or other similar fact of his personal or family history.

(20) Reputation concerning boundaries or general history. Reputation in a community, arising before the controversy, as to
boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or state
or nation in which located.

(21) Reputation as to character. Reputation of a person’s character among associates or in the community.

(22) Judgment of previous conviction. Evidence of a final judgment, entered after a trial or upon a plea of guiity (but not upon
a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment under the law defining the crime, to prove
any fact essential to sustain the judgment, but not including, when offered by the prosecution in a criminal case for purposes other than
impeachment, judgments against persons other than the accused.

(23) Judgment as to personal, family, or general history, or boundaries. Judgments as proof of matters of personal, family, or
general history, or boundaries, essential to the judgment, if the same would be provable by evidence of reputation.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 58; amended 1992 Ky. Acts ch. 324, sec. 22; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34.

COMMENTARY
KRE 803 presents a mind-numbing list of hearsay exceptions. In practice, the first six are likely to be the most often used. Other exceptions
are of the type that need to be noted but that are not often used. It is important to know of the existence of these rules, but they are fairly easy to apply
and therefore are not dealt with here. KRE 806 is particularly important as the means of attacking hearsay admitted under this rule because it allows
impeachment and contradiction of the absent declarant. KRE 403 applies in each instance.

KRE 803(1): This exception requires that the statement be made contemporaneously with, or immediately after an event or condition. The declarant's
statement of pain upon being shot would be an obvious use of this exception as would the declarant's perception of the defendant as the shooter. The
Commentary states that the underlying rationale for this exception is the lack of opportunity to fabricate. [Commentary, p. 83}.

KRE 803(2): This is similar to the present sense exception except that it does not have the strict time fimitation that the other exception has. In
this situation, the statement must relate to a "startling” event or condition and must be made while the declarant is stili "under the stress of excitement”
caused by that event or condition. The requirements are what the rule says. The event must be of a startiing nature, there must be evidence that the
declarant actually was placed under stress by the event, and that the statement fiowed from that. The key is the "duration of the state of excitement,”
[Nutshell, p. 317}, although it is not the only consideration. [ABA Problems, p. 219].
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KRE 803(3): This allows the declarant's statement of his “then existing state of mind” emotion, sensation or physical condition to be given. The rule gives
examples of legitimate purposes of such statements, to prove intent, plan, motive, design, mental feeling, pain or bodily health.

, KRE'803(4): Statements made for purposes of medical treatment or diagnosis and describing medical history or past or present symptoms may be admitted

as long as they are "reasonabiy pertinent to treatment or diagnosis.” Under Drumm v. Commonwealith, Ky., 783 S.W.2d 380 (1980) the Supreme Court
has already adopted this exception. Statements identifying the defendant as the perpetrator of the offense are rarely admissible under this exception.
However, statements as to what happened to the declarant are. In the Revised Commentary, Lawson points out that the language of subsection (4) "does
not limit the coverage of the excaption to statements made by a patient.” Rather, "admissibility turns on whether or not the statements were made for
purposes of diagnosis or reatment.” Therefore, statements made by a parent, guardian or other person concerning the medlcal or physical condition of
another can be introduced under this exception. [Revised Commentary, p. 75).

KRE 803(8): This is a standard hearsay exception which may be used once the proponent of the past recollection has shown that the witness has
“insufficient recollection” to testify fully and accurately to matters which the witness once knew. If the "memorandum or record" was made or adopted by
the witness when the subject matter was fresh in the witness’ memory and the memorandum or record reflects that knowledge correctly, it may be used
by the witness as a basis either for refreshment or as the testimony of the witness. Note that this exception only allows use of a memorandum or record.
These documents may be read into evidence, but only the adverse party may introduce them as exhibits.

KRE 803(6): The last of the major hearsay exceptions is for records of regularly conducted activity. As the text of the rule shows, the type of business
is not important. The proponent of the evidence must show that the record was created as part of a "regularly conducted business activity” and that it
was the “regular practice” of that business entity to make records of its activities. These two requirements exist to keep out records created for the purpose
of influencing later litigation. The rule permits records in "any form* of acts, events, conditions, opinions or diagnoses made in the course of the business
activity "at or near the time” of occurrence, or from information transmitted by a person with knowledge. Almost any regular activity can qualify as a
business under the rule. Authentication is governed by KRE 901(a) or 902(11). The second is the easier method.

KRE 803(7): To introduce svidence under the rule, the party must satisfy the requirement set out above, and must authenticate the records either through
the testimony of the keeper of the records, or under KRE 902. The rule makes a provision for hospital records which will still be obtained and presented
to the court under KRS 422.300 et. seq..

An important proviso to the rule prohibits bootlegging opinions into evidence under the guise of business records. Only those opinions that could
be introduced on their own through the witness making the record may be introduced by the records.

One final point is that subsection (7) allows a party to prove the absence of such a record to show the non-occurrence of an event or condition.

KRE 803(8), (9) & (10): Public records are treated quite like business records but have their own rule numbers. This record axception is important because
it allows the introduction of pubiic records without cumbersome foundation requirements. However, it is important to note that under KRE 803(8) no one
may introduce investigative reports by police or other law enforcement officers under this exception. They might be admissible under KRE 106 or KRE
612. But they may not be introduced under this rule. The government is prohibited from introducing its own investigative reporis and fact findings under
this rule. These excluded matters may become relevant and therefore admissible due to an action of the adverse party, but they may not be introduced
as a matter of course as an exception to the hearsay rule.

KRE 803(10): This provision fills the same purpose as KRE 803(7) has for business records. Where a record is expected to be found but is not found
a party may introduce the statement of the keeper of the record that a diligent search has failed to disclose the record, report or statement. |f such a
statement is filed in accordance with the authentication provisions of KRE 902, the statement is substantive evidence of the non-existence of an item or
the non-occutrence of an event.

Handbooks on federal evidence are unanimous that the absence of a public record may be introduced to show the non-occusrence of event.
This is particularly important in regard to PFO challenges of prior convictions. In Dunn v. Commonweaith, Ky., 703 S.W.2d 874 (1985), the Supreme Court
of Kentucky put a burden on the defense to introduce affirmative evidence that a guilty plea was not taken properly. This rule has recently been upheld
as constitutional by the U.S. Supreme Court in Parke v. Raley, ___ U.S. ___, 1992 WL 347976 (U.S.) (12-1-92). The Supreme Court of Kentucky has
previously refused to consider the absence of a transcript showing a Boykin inquiry as proof sufficient to satisfy this initial burden. However, Kentucky law
is quite clear tha a judge accepting a guilty plea must make a record of the plea. Records have been required since the 1970s. Therefore, under KRE
803(10), the absence of such a record is evidence of the non-occurrence of the event, that is, the entry of a knowing and voluntary guilty plea. Put simply,
the adoption of this rule permits a defendant in a criminal case to substitute the KRE 803(10) statement of the keeper of the records for testimony that
the guilty plea was improperly taken. This substantive evidence should be sufficient to shift the burden to the Commonwealth to prove the entry of a
knowing and valid plea. This is an instance of a small change in the law having a major effect.

Of the remaining exceptions to this rule, the only other important one is KRE 803(22). This allows evidence of a final judgment to be introduced
to prove "any fact essential to sustain the judgment." A duly authenticated copy of a final judgment is sufficient to prove the fact of conviction for any
purpose and may be introduced as allowed by KRE 608.

One last point needs to be made about the absence of the residual exception authorized under FRE 803(24). The drafters did not propose a
residual clause under this rule, but did propose one under KRE 804(b)(5). No residual exception has been adopted. This is important for purposes of
interpreting not only hearsay exceptions but aiso the rules in general. Although the trial judge is supposed to exercise sound judgment in deciding svidence
questions not specifically provided for by rule, the Supreme Court and the General Assembly have denied the trial judge the authority to create new rules
of evidence upon demand in Article VIil.

Rule 804 Hearsay exceptions: declarant unavailable.

(a) Definition of unavailability. "Unavailability as a witness” includes situations in which the declarant: )

(1) Is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’'s
statement;

(2) Persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do
80; -

(3) Testifies to a lack of memory of the subject matter of the declarant’s statement; .

(4) Is unable to be present or to testify at the hearing because of death or then existing physical or mental iliness or infirmity;
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or (5) |s absent from the hearing and the proponent of the statement has been unabie to procure the deciarant’s sttendance by

_ process or other reasonabie means.

A declarant is not unavallable as a witness if his exemption, refusal, claim of lack of memory, inabllity, or absence is due to the procurement

. or wrongdoing of the proponent of a statement for the purpose of preventing the witness from sttending or testifying.

(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

{1 Former testimony. Testimony given as a witness at another hearing of the same or a different praceeding, or in a deposition
taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in
a civil action or proceeding, a predecessor in interest, had an opportunity and simitar motive to develop the testimony by direct, cross, or
redirect examination. »

(2) Statement under belief of impending death. In a criminal prosecution or in a civil action or proceeding, a statement made
by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed
to be his impending death.

(3) Statement against interest. A statement which was at the time of its making so far contrary to the declarant's pecuniary or
proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against
another, that a reasonable person in the deciarant's position would not have made the statement uniess belleving it to be true. A statement
tending to expose the declarant to criminal liability is not admissible uniess corroborating circumstances clearly indicate the trustworthiness
of the statement. "

(4) Statements of personal or family history.

{A) A statement concerning the declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption,
or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personai knowledge
of the matier stated; or _

(8) A statement concerning the foregoing matters, and death aiso, of another person, If the declarant was related to the other
by blood, adoption, or marriage or was so intimately associated with the other's family as to be likely to have accurate information concerning
the matter declared.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 59; amended 1992 Ky. Acts ch. 324, sec. 23; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.

34.

COMMENTARY
KRE 804(b) creates four ways in which evidence may be admitted even though the daclarant is not available to testify as a witness. These are
exceptions that do not depend on the existence of contradictory evidence. The underlying reason for the rules is that the combination of necessity and
the supposed reliability of the statements to be admitted makes them sufficiently trustworthy to be admissible.

KRE 804(a): A witness is unavailable if the judge exempts the witness from testifying on the ground of privilege, if the witness contumaciously refuses
to testify, if the witness cannot remember what she said before trial, if the witness is too sick, or is dead, or is unable mentally to appear and testify or
if absent and all normal process has been insufficient to obtain his presence. However, there is an important proviso which is that the declarant will not
be considered unavailable if the proponent of the statement has done something to prevent the witness from attending or testifying.

KRE 804(b): The rules say that four types of evidence concerning out-of-court statements may be admitted. The first is testimony given as a witness at
another hearing of the same or a different proceeding or in a deposition taken according to the law. In criminal cases, depositions are governed by RCr
7.20, and their use is strictly limited. Testimony at a former trial can be treated as a deposition under RCr 7.22. However, it appears that RCr 7.22 may
be superseded by KRE 804(b)(1) which aliows the testimony to be introduced as a substantive form of evidence. However, in all cases the opposing party
must have had at the earlier time an opportunity and a reason to directly examine, cross-examine or re-directly examine the witness as if on trial. [United
States v. Salerno, 505 U.S. ____, 120 L.Ed.2d 255 (1992)].

Subsection (2) incorporates a fairly well established hearsay exception concerning statements made by a person who believed that he was going
to die "imminently.” The statement must concern only the cause or the circumstances of the immediately impending death. Although one would assume
that the declarant would be unavailable because of death, it is important to remember that the statement may be admissible under any of the unavailability
provisions of subsection (a) of the rule. If the person lapses into a coma, the person is equally unavailable and therefore the statement would be
admissible under this exception. The circumstances under which the statement is given make it trustworthy. The unavailability of the witness is what
creates the occasion for it to be admitted through someone other than the declarant. '

KRE 804(3): This is one of the first federal rules to be adopted by the Kentucky court system. Kentucky courts have applied this rule rigidly showing that
itis certainly not a favored means of introducing evidence. Of most interest here is the application of the exception to statements made by another person
which exculpate or inculpate the criminal defendant on trial. To be admissible, such statements must be so much against the interest or so likely to subject
the declarant to criminal liability that a reasonable person would not have made the statement unless he believed it to be true. This is the basic
requirement for admissibility. There is an additional requirement stated in the last sentence of the subsection. If the statement exposes the declarant to
criminal liability, it may not be admitted unless "corroborating circumstances clearly indicate the trustworthiness of the statement.” Itis on this point that
most such statements are ruled inadmissible in Kentucky. There is an over-blown fear of false jailhouse confessions that makes use of this rule difficult.
This is contrary to the basic premise of the Rules of Evidence which is that the judge's duty is to make a minimal determination that the evidence has
something to do with the case and that it is not unfairly prejudicial before ruling the evidence admissible. Once this minimal foundation is shown, it is up
to the jury to deal with the information. It is somewhat illogical for the courts to believe that jurors can follow admonitions concerning the use of the
co-defendant's testimony and to be able to make determinations about credibility of a child's statement admitted under the hearsay rule but not to be able
to see through a ponied-up jailhouse confession. However, the rules say that the circumstances must "clearly indicate the trustworthiness of the statement”
and the proponent of the statement must meet this foundation burden.

Another point to note is that this requirement does not apply only to exculpatory statements about the defendant; inculpatory statements also
fail under the rule. 1f the statement has any tendency to expose the declarant to criminal liability, no one may introduce it into evidence without showing

that it is trustworthy.

KRE 804(4): The last of the unavailable witness exceptions takes care of a number of matters that formerly were handled under the dead_man statute, KRS
421.210. in many families, knowledge of family history is handed down by word of mouth rather than by written records. This exception acknowledges
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the situation and acknowledges the need for information that will arise in domestic relations or wills cases.

All KRE 804 hearsay exceptions do nothing more than say that certain types of evidence are not excluded by the hearsay rule. This rule does
not make these statements relevant nor does it make them automatically admissible. These statements must be tested under the relevancy and prejudice
analysis established under KRE 401-403. Questions of hearsay admissibility should be handled in a motion in fimine under KRE 103(d), or at least
determined in a proceeding outside the hearing of the jury. [KRE 104(c)}.

. Rule 805 Hearsay within hearsay.

Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an
exception to the hearsay rule provided in these rules.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 60; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY _
This is a technical rule that provides that hearsay which is itself admissible is not excluded by the hearsay rule simply because it is contained
in another hearsay statement. One example given in the Nutshell is that of an excited utterance admissibie under Rule 803(2) being contained in a
business record which is admissible under KRE 803(6).

Rule 806 Attacking and supporting credibility of declarant.

i When a hearsay statement has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be
‘ supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness. Evidence of a statement or
; conduct by the declarant at any time, inconsistent with the declarant’s hearsay statement, is not subject to any requirement that the deciarant
‘} may have been afforded an opportunity to deny or explain. If the party against whom a hearsay statement has been admitted calis the declarant
as a witnhess, the party is entitied to examine the declarant on the statement as if under cross-examination.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 61; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

This procedural rule recognizes that the adverse party has the right to attack the credibility of a statement and the bias, motive or other prejudice
of the declarant and that this ordinarily will not be possible when evidence is admitted under Article VIIi. Therefore, this rule allows the adverse party to
attack the credibility of the declarant in the same way that it would be attacked if the declarant had appeared and testified at trial. The proponent of the
hearsay statement may defend the credibility of the declarant in the same manner. Because the declarant is not present, it would be pointless to require
the foundation under KRE 613, and therefore the rule permits impeachment without this step.

The iast part of the rule recognizes that under KRE 803 the unavailability of the witness is not a requirement. For those situations in which a
proponent introduces a statement under a KRE 803 rule, this rule provides that the adverse party may subpoena the declarant and have that declarant
testify at trial. Under these circumstances, the original proponent of the statement is entitled to cross-examine the declarant because the declarant has
become the adverse party's witness.

Article IX. Authentication and Identification

COMMENTARY
Article IX is a chapter that list the many ways in which a proponent of documents, photographs, or other non-testimonial objects may introduce
them. The chapter tells the proponent to introduce evidence to show that the object is what the proponent claims it is. Questions of relevance must be
determined under Article IV, and if the object is a writing containing statements, it must satisfy one of the hearsay exceptions under Article VIII. This Anticle
demonstrates the drafter's intent to avoid wasting time by calling needless witnesses simply to introduce a piece of paper or a photograph.

Rule 901 Requirement of authentication or identification.

transacted over the phone.

(a) General provision. The requirement of authentication or identification as a condition precedent to admlsslbility is satisfied
by evidence sufficient 1o support a finding that the matter in question is what its proponent claims.
- (b) Ilustrations. By way of illustration only, and not by way of limitation, the following are examples of authentication or
. identification conforming with the requirements of this rule:
i (1) Testimony of witness with knowledge. Testimony that a matter is what it is claimed to be.
(2) Nonexpert testimony on handwriting. Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not
acquired for the purposes of litigation.
B “(3) Comparison by trier or expert witness. Comparison by the trier of fact or by expert witnesses with specimens which have
1 been authenticated. .
(4) Distinctive characteristics and the like. Appearance, contents, substance, internal patterns, or other distinctive characteristics,
taken in conjunction with circumstances.
(5) Voice identification. Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or
: recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alieged speaker.
; (6) Telephone conversations. Telephone conversations, by evidence that a call was made to the number assigned at the time
: by the telephone company to a particular place or business if:
: (A) In the case of a person, circumstances, including self-identification, show the person answering 1o be the one called; or
(B) In the case of a business, the call was made to a place of business and the conversation related to business reuombly

Decerrber 1392/Kentucky DPA The Advocate 32

; i




Yy Public records or reports. Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in

& public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this
nature are kept.

{8) Ancient documents or data compilation. Evidence that a document or data compilation, in any form:

(A) Is in such condition as to create no suspicion concerning its authenticity;

(B) Was in a place where It if authentic, would likely be; and

{C) Has been in existence twenty (20) years or more at the time It is offered.

9) Process or system. Evidence describing a process or system used to produce a result and showing that the process or

system produces an accurate result.

(10) Methods provided by statute or rule. Any method of authentication or identification provided by act of the General Assembly
of by rule prescribed by the Supreme Court of Kentucky.
EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 62; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY ,
The Commentary says that authentication and identification under this rule is a matter of conditional relevancy to be determined under KRE
104(b). In these circumstances, the judge is only making a determination that the proponent of the evidence has infroduced enough evidence to allow
a reasonable jury to conclude that the object is what it is claimed to be. The standard is preponderance. [Commentary, p. 100].

Subsection (a) of the rule states the basic principle of admissibility. A party may satisfy the requirement of authentication or identification upon
production of evidence “sufficient to support a finding that the matter in question is what its proponent claims.” This rule applies to any tangible objects
that may be introduced. This should set to rest once and for alf the difficulties concerning chain of custody. of murder weapons, dope, blood stained clothes
and any other objects. The only thing necessary to support admission into evidence is production by the Commonwealth of evidence that would allow
the jury, if it wants to, to decide that the pistol introduced is the one that was taken from the scene or that the dope presented in court is the dope that
was taken from the defendant's pocket. There is no special chain of custody rule anymore, if there ever was one. Certainly a judge should be careful
when admitting fungible material about which there is some question. KRE 403 applies in this determination and the judge may exclude evidence like
cocaine or some other controlied substance if the probative value of the evidence is substantially outweighed by the danger of unfair prejudice, confusion
of the issues or misleading of the jury. The Commentary notes that the judge should take special care where it is likely that the jury may not be willing
or able to decide the preliminary issue of identity before assigning probative value to the evidence. [Commentary, p. 101].

Subsection (b) provides a list of illustrations that are purposely called illustrations. Any witness with knowledge that the matter is what it is
claimed to be may testify and this may satisfy the foundation burden. Concerning handwriting, any person famifiar with the handwriting of another, as long
as that person knew the handwriting before the litigation began, may testify concemning "the genuineness® of handwriting. An expert witness may also
do so.

Typically, a person will identify an item because it has a distinctive characteristic of ane sort or the other. As to voice identification, any person
who testifies that she knows a voice may identify it. On telephone conversations, a party may prove the identity of the person on the other end by showing
that the call was made to the assigned.number and that the circumstances, which may include the other person identifying himself, show that the person
answering was the one called. In case of a business, if the call was made to the correct number and the conversation related to business usually
conducted over the phone, the foundation burden is met. Any public records that are recorded or filed as afiowed by law in a public office or a pubtic record
of any sort kept in a public office may be identified simply from that fact. Ancient documents, as long as there is no reason to suspect anything untoward,
may be admitted if they are 20 years or more old at the time offered. The process illustration deals with situations like photographs taken by automatic
cameras in banks. The party must introduce sufficient evidence to show the design of the system, that it was working, and that it is reasonable to expect
that the photographs taken were the result of this system working properly. Finally, a catch-all authorizes proof by any other method authorized by law.

Rule 902 Seif-authentication.

Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:

(1) Domestic public documents under seal. A document bearing a seal purporting to be that of the United States, or of any state,
district, Commonwealth, territory, or insular possession thereof, or the Panama Canal Zone, or the Trust Territory of the Pacific Islands, or of
a political subdivision, department, officer, or agency thereof, and a signature purporting to be an attestation or execution.

(2) Domestic public documents not under seal. A document purporting to bear the signature in the official capacity of an c_fﬁcer
or employee of any entity included in paragraph (1) of this rule, having no seal, if a public officer having a seal and having official duties in tt!e
district or political subdivision of the officer or employee certifies under seal that the signer has the official capacity and that the signature is

enuine.
o (3) Foreign public documents. A document purporting to be executed, or attested in an official capacity by a person authorized
by the laws of a foreign country to make the execution or attestation, and accompanied by a final certification as to the genuineness of the
signature of officlal position:

(A) Of the executing or attesting person; or

(B) Of any foreign officiai whose certificate of genuineness of signature and official position relates to the execution or attestation.
A final certification may be made by a secretary of embassy or legation, consul general, consul, vice consul, or consular agent of the United
States, or a diplomatic or consular official of the foreign couniry assigned or accredited to the United States. If reasonable opportunity has been
given to all partles to investigate the authenticity and accuracy of official documents, the court may, for good cause shown, order that they be
treated as presumptively authentic without final certification or permit them to be evidenced by an attested summary with or without final
certification.

4) Official records. An official record or an entry therein, when admissible for any purpose, may be evidenced by an official
publication thereof or by a copy attested by an official having the legal custody of the record. If the office in which the record Is kept is outside
the Commonwealth of Kentucky, the attested copy shall be accompanied by a certificate that the official attesting to the accuracy of the copy
has the authority to do so. The certificate accompanying domestic records (those from offices within the territorial jurisdiction of the United
States) may be made by a judge of a court of record of the district or political subdivision in which the record is kept, authemlcat_ed by the seal
of the court, or may be made by any public officer having a seal of office and having official duties in the district or political subdivision in which
the record is kept, authenticated by the seal of office. The certificate accompanying foreign records (those from offices outside the territorial
jurisdiction of the United States) may be made by a secretary of embassy or legation, consul general, consul, vice consul, or consular agent
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or by any officer in the forsign ssrvice of the UnhodSuhoshﬂumdlntlnhrdgnluhorcounwthhidnhnmordlskopl,lnd suthenticated
by the seal of office. A written statemant prepared by an official having the custody of a record that after diligent sesrch no record or entry of
a specified tenor is found 1o exist in the records of the office, compiying with the requirements set out above, Is admissible as svidence that
the records of the office contaln no such record of ontry. .
(5) Official publications. Books, pamphiets, or other publications purporting to be issued by public suthority.
(I () Books, newspapers, and periodicals. Printed materials purporting to be books, newspsapers, or periodicals.
e ™ Trade inscriptions and the like. Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business
and indicating ownership, control, or origin,
(8) Acknowledged documents. Documents accompanisd by a certificate of acknowledgement sxecuted in the manner provided
by law before a notary public or other officer suthorized by law 1o take acknowledgements. :
9 Commerciai paper and related documents. Commerclal paper, signatures thareon, and documents reisting thereto to the extent
provided by the general commercial iaw. ,
(10) Documents which seif-authenticate by the provisions of statutes or other rules of svidence. Any signature, document, orother !
U matter which is declared to be presumptively genuine by Act of Congress or the General Assembly of Kentucky or by rule of the Supreme Court
L of Kentucky.
‘ (11} - Busineas records.
(A) Unleas the sources of information or other circumstances indicate lack of trustworthiness, the original or a duplicate of &
1 record of regularly conducted activity within the scope of KRE 803(6) or KRE 803(7), which the custodian thereof certifies:
1. m Was made, a1 or near the time of the occuirence of the matters set forth, by (or from information transmitied by) a person

8 with knowledge of those matters; '
- : i I kept in the course of the regularly conducted activity; snd

(iliWas made by the regularly conducted activity as a reguiar practice. ;
i - A record so certified s not seif-suthenticating under this parsgraph uniess the proponent makes an intention 1o offer It known 3
i to the adverse party and makes It available for inspection sufficiently In advance of its offer In evidencs to provide the sdverse party with afalr
; opportunity to chalienge It
R (C) As used in this paragraph, "certifies” means, with respect to & domestic record, a writlen deciaration under oath subject to
the penaity of perjury, and, with respect 10 & foreign record, a written deciaration which, i faisely made, wouid subject the maker 1o criminal
penalty under the laws of that country. The certificate relating to a foreign record must be sccompanied by a final certification as to the
genuineness of the signature and oMcial position:
()] Of the individual sxecuting the certificate; or ) 5
on Of any foreign official who certifies the genuineness of signature and official position of the executing individual or Is the
last In a chain of certificates that collectively certify the genuineness of signature and officiai position of the executing individual. ;
A final ceriification must be made by a secretary of smbassy orlegation, consul general, consul, vice consul, or consular agent or by an officer .
in the foreign service of the United States stationed In the foreign state or country in which the racord is kept, and authenticated by the seal
of office.
EFF DATE: July 1, 1992
HIST. Enacted 1980 Ky, Acts ch. 88, sec. 63; amended 1992 Ky. Acts ch, 324, sec. 24; renumbered {7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
4.

Py

COMMENTARY

This rule allows a party to introduce certain documents without bringing a witness 1o the hearing to identify them. This type of seli-authentication
is premised on a belief that there is no good reason to require production of another witness where items have already been identified by some means
or the other outside of court. The most important parts for purpeses of criminal practice deal with public documents which may be introduced under KRE
902(1) or (2) upon seal and attestation of the keeper of the document. Subsection (4) of the ruie supersedes CR 44 and RCr 0.44 by illustrating the means
by which a party may introduce official records or show that no such record is found. The keeper of the official records may issue a certificate attesting
to the accuracy of the copy of the record (which is allowed as a matter of course under KRE 1005). i :

This rule is important for purposes of challenging prior convictions under KRE B03(10). The statement of the keeper of the record constitutes
substantive evidence that no Boykin hearing ever took place.

The last important self-authentication provision is KRE 902(11) which allows production of business records of the type admissible under KRE
803(6) or B03(7} upon certification by the custodian that the record was made at or near the time of occurrence of the matters involived, either by or from
information transmitted by a person with knowledge of the event, is a record kept in the course cf a regularly conducted activity, and was made as a regular
practice. In short, the custodian of business records need not be produced at trial. However, there is a notice requirement which requires the proponent
to let the adverse party know that the racord is coming in and to produce the record at such time before introduction that the adverse party has a “fair
opportunity” to challenge it. For straight business records, the certification must be a “written declaration under oath subject to the penalty of perjury”.

Although KRE 902(11) can be used to admit hospital records, better practice might be to follow the procedure under KRS 422.300 to 422.330
which will guarantee the subject of the medical records at lsast some measure of privacy before trial.

Rule 803 Subscribing witness' testimony unnecessary.

The testimony of a subscribing witness is not necessary to authenticate a writing uniess required by the iaws of the juriadiction whose
laws govern the validity of the writing.
EFF DATE: July 1, 1992
HIST:. Enacted 1990 Ky. Acts ch. 88, sec. 64; ranumbered {7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34,

COMMENTARY

This rule does away with the common law requirement that the subscribing witness must appear and testify. The Commentary notes that in
will cases, the witnesses to the will must appear and testify unless the will is salf-authenticating under Chapter 394 of the statutes.
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Article X. Contents of Writings, Recordings, and Photographs

Rule 1001 Definitions.

For purposes of this article the following definitions are applicable:

1) Writings and recordings. “Writings" and “recordings” consist of letters, words, or numbers, or their equivalent, set down by
ham;:l:nq, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data
com on.

(@) Photographs. "Photographs” Include stiil photographs, X-ray films, video tapes, and motion pictures. '

3) Original. An “original” of a writing or recording is the writing or recording itseif or any counterpart intended to have the same
effoct by a person executing or issuing it. An “original” of a photograph Includes the negstive or any print therefrom. if data are stored in a
computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an “original.”

(4) Duplicate. A "duplicate” is & counterpart produced by the same impression as the original, or from the same matrix, or by
means of photography, inciuding enlargements and minlatures, or by mechanical or electronic rerecording, or by chemical reproduction, or by
other equivalent technique which accurately reproduces the original.

EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 65; renumbered (7/1/92) pursuant to 1892 Ky. Acts ch. 324, sec. 34.

COMMENTARY .

Professor Lawson has made the point a number of times that the best evidence rule was important at a time when copies were made by hand
or by other methods that could result in errors affecting the intent and meaning of the written document. He says that now, where there are so many
different ways of producing accurate copies, the rule is one of “preference” rather than one_of necessity. {Commentary, p. 108-109]. KRE 1001 is the
definition saction for Article X and it describes the types of objects to which the "best evidence rule” is applicable. First the rule applies to writings or
recordings which means that if it is written down on a paper, put on a magnetic tape, put on a hard or floppy disk, or is on a tape recording or compact
disc, it is a wriing or recording for purposes of the rule. Photographs, including normal photographs, x-rays, videotapes and motion pictures, also are
included. The definitions of the terms "original® and “duplicate” are important because they describe what may be introduced as more or less the original
without worrying about the best evidence rule. The original of a writing or recording is the first writing or recording itself, or any counterpart (i.e., carbon
copy or any hard copy made from the contents of a word processor system). An original of a photograph includes the negative or any print made from
that negative. A duplicate is a "counterpart” produced by the same impression as the original or by means of photography including enlargement or
miniaturization, or by mechanical or electronic re-recording or other equivalent technique. A duplicate is something that "accurately reproduces the original®.

Rule 1002 Requirement of original.

To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as
otherwise provided in these rules, in other rules adopted by the Kentucky Supreme Court, or by statute.
EFF DATE: July 1, 1902 ‘
HIST: Enacted 1890 Ky. Acts ch. 88, sec. 66; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
The best explanation of this rule is found in the Commentary. “The best evidence rule is applicable only when the offering party is trying to prove
the contents of a writing, recording, or photograph. If such an item is being used at trial for some other purpose, the provisions of this Article have no
application.” [Commentary, p. 108]. The Commentary also notes that where photographs are simply used to iliustrate a witness's testimony, they are not
being used to prove their contents, and therefore the best evidence rule does not apply. [Commentary, p. 109-110]. However, where photographs are
used to show, for example, the scene of an offense, or to show the location of an object within a room, it is being used to show the truth of some
proposition and therefore the rule must apply. '

Rule 1003 Admissibility of duplicates.

A duplicate is admissible to the same extent as an original uniess:

(1 A genuine question Is raised as to the authenticity of the original; or

(2) In the circumstances it would be unfair to admit the duplicate in lieu of the original.
EFF DATE: July 1, 1882 .
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 67; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
Because there is little possibility of error where most duplicates are concemned, there is really not much reason to keep them out éxcept when
there is a genuine question raised conceming the authenticity of the original or when under the circumstances it would be unfair to admit the duplicate.
The reason for the first exception is obvious, but the text writers do not provide much in the way -of examples of any "unfaimess.” Apparently the chief
reason for this rule is that sometimes the duplicate may not contain the entire writing and therefore under KRE 106 the original containing all parts might
be required. [Graham, p. 326-327).

Rule 1004 Admissibility of other evidence of contents.

The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if:

(1) Originals lost or destroyed. All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad
faith;

(2) Original not obtainable. No original can be obtained by any available judicial process or procedure; or

(3) Original in possession of opponent. At a time when an original was under the control of the party against whom offered, that
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party was put o notice, by the pleadings or otherwise, that the contents would be a subject of proof st the hearing, and that party does not
produce the original at the hearing.

EFF DATE: July 1, 1992

HIST: Enacted 19980 Ky_ Acts ch. B8, sec. 68; amended 1992 Ky. Acts ch. 324, sec. 25; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34.

COMMENTARY

This rule lists the instances in which the original is not required and in which other evidence concaming the writing, recording or photograph
may be presented. Obviously, if the original is lost or destroyed other evidence of the contents must be provided. Howevar, the proponent should be ready
1o show that they were lost or destroyed for reasons other than his own bad faith. The subpoena power of Kentucky ends at its borders. |f there is no
way to obtain the original by judicial process then necessity requires introduction of other evidence. Finally, if the adverse party has the original and will
not giva it up, itis only fair to allow the proponent o introduce other evidence about the cantents of the writing, recording or photograph. [f the writing,
recording or photograph bears only on some collateral issue, the judge should be given some latitude in deciding whether the criginal is really necessary
to make this point.

Ruie 1005 Public records.

The contents of an officlal record, or of a document authorized to be recorded or filed and actually recorded or filed with a
governmentai agency, either federal, state, county, of municipal, in a place where official records or documents are ordinarily filed, including
date compliations in any form, If otherwise admlssibie, may be proved by copy, certified as correct in accordance with KRE 902 or testified to
be correct by a witness who has compared It with the originai. If a copy which complies with the foregoing cannot be obtained by the sxercise
of reascnable diligence, then other svidence of the conients may be given.

EFF DATE: July 1, 1992
HIST: Enacted 1980 Ky. Acts ch. 8B, sec. 69; renumbered (7/1/82) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
This is a practical rule which recognizes that official records and documents ordinarily will not be available because they cannot be removed
from thair official depository. [Commentary, p. 112]. This rule does away with the requirement of an original and authorizes the use of copies cariified under
KRE 902 or copies attested as correct by witnesses who have made comparison of the documents. Although the Commentary says that there should
be no preference of the altematives, it seems obvious that there is a good deal less chance for error in a photocopy made under KRE 902 and this should
be normal practice for most attorneys. )

Rule 1006 Summaries.

The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be prasented
in the form of a chart, summary, or calculation. A party intending to use such-a summary must give timely written notice of his intention to use
the summaty, proof of which shail be flied with the court. The originals, or duplicates, shali be made avallable for examination or copying, of
both, by other pariies at raasonable ime and place. The court may order that they be produced in court.

EFF DATE: July 1, 1992
HIST: Enacted 1890 Ky. Acts ch. 88, sec. 70; renumbered (7/1/92) pursuant to 1982 Ky. Acts ch. 324, sec. 3.

COMMENTARY

This rule exists to avoid burying the court and the jury with more information than either can handle. This rule allows a party to present a char,
a written summary, or a set of calculations to present the information to the jury in a comprehensible form. Convenience, not necassity, is the standard.
Of course a proper foundation must be laid establishing the correctness of the exhibit itself. The party intending to use a summary must give “timely"
written notice 1o the opposing party and shall file this notice with the court as proof of having done so. All information relied upon must be made available
for examination or copying or both by other parties. In certain circumstances, the judge may order that they be produced in court so that the basis of the
summary can be verified. This means that the originals of the summarized materiai must be made available to the adverse party. [Nutshell, p. 451-452].
An exhibit prepared under this rule cannot be admitted if any of the otiginals on which it is based are inadmissible unless they are admissible under KRE
703 as information used by experts. [Nutshelt, p. 452} Graham maintains that the introduction of a summary without the opportunity to cross-examine
the preparer should be prohibited under Rule 403 and under KRE 802 prohibiting hearsay. [Graham, p. 333]. Itis not necessary to produce everyone
who worked on the chart or summary, but someone with sufficient knowledge should be produced at triai or hearing.

Summaries introduced under this rule are evidence and may be taken by the jury into its deliberation room. [ABA Problems, p. 302].

Ruls 1007 Tastimony or written admission of party.

Contents of writings, recordings, or photegraphs may be proved by the testimony or deposition of the party agsinst whom offerad or
by that party’s written admissicn, without accounting for the nonproduction of the original. '
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 71; renumbered (7/1/82) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY ‘

: Obviously, a party who admits the authenticity of the contents of a writing, recording or photograph is not in a position to claim that there is 3
“genuine question® concemning the authenticity of the original. [KRE 1003]. Therefore, KRE 1007 authorizes introduction of any evidence of the contents
of a writing, recording or photograph if the party against whom it is offered admits genuineness.

Rule 1008 Functions of courn and Jury.

When the admissibliity of other evidence of contents of writings, recordings, or photographs under these rules depends upon the
fulfiiment of a condition of fact, the question whether the condition has been fulfilled Is ordinarily for the court to determine in accordance with
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the provisions of KRE 104. However, when an issue Is raised:

(@) Whether the ssserted writing ever existed;
(b) Whether snother writing, recording, or photograph produced at the trial Is the original;
{c) Whether other evidence of contents correctly reflects the contents,

the issue is for the trier of fact to determine as in the case of other issues of fact.
EFF DATE: July 1, 1992

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 72; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY
This rule sets out a special description of duties for the judge and the jury. Ordinarily, the question of admissibility is for the judge under KRE
104(a). This involves questions arising under KRE 1004, 1001(4) and 1003. [Graham, p. 335]. Ordinary questions of conditional relevancy must be left
" to the jury under KRE 104(b). Graham says therefore that if an issue is raised whether the writing ever existed, whether another writing, recording or
photograph produced at trial is the original, or whether the proffered evidence correctly reflects the contents, the issue is feft for the jury as a question

of fact. [Graham, p. 335]. The judge’s duty is simply to make a determination that the proponent has introduced enough evidence that the jury reasonably
could conclude that one of the exception rules is met.

Article XI. Miscellaneous Rules

Rule 1101 Applicability of rules.

(a) Courts. These rules apply to all the courts of this Commonwealth in the actions, cases, and proceedings and to the extent
hersinafter set forth.

(b) Proceedings generally. These rules apply generally to civil actions and proceedings and 1o criminal cases and proceedings,
except as provided in subdivision (d) of this rule.

(c) Rules on privileges. The rules with respect to privileges apply at all stages of all actions, cases, and proceedings.

(d) Rules inapplicable. The rules (other than with respect to privileges) do not apply in the following situations:

(1) Preliminary questions of fact. The determination of questions of fact preliminary to admissibility of evidence when the issue

is to be determined by the court under KRE 104.
(2) Grand jury. Proceedings before grand juries.

(3) Small claims. Proceedings before the small claims division of the District Courts.
(4) Summary contempt proceedings. Contempt proceedings in which the judge is authorized to act summarily.
(5) Miscellaneous proceedings. Proceedings for extradition or rendition; preliminary hearings in criminal cases; sentencing by

a judge; granting or revoking probation; issuance of warrants for arrest, criminal summonses, and search warrants; and proceedings with
respect to release on ball or othetwise.

EFF DATE: July 1, 1992 '

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 73; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

This rule must be read together with KRE 101. This rule makes it clear that these rules apply to the Court of Justice. They do not apply to the
Worker's Compensation-Board, administrative hearings, or any other type of proceeding unless those agencies adopt these rules as their own by regulation.

KRE 1101(c) makes it clear that privileges apply at all stages of "all actions, cases and proceedings.”

The important part of the rule for criminal defense lawyers is subsection (d) which lists the instances in which the rules do not apply. As shown
earlier under KRE 104, the rules do not apply when the judge is making a preliminary determination of the admissibility of evidence. Grand juries are not
bound by Rules of Evidence. Certainly the grand jury may wish to be advised on evidence questions, but there is no requirement that they follow the
Rules. In both the small claims division of district court and on summary contempt proceedings the rules need not apply for obvious reason. o

Subsection (5) provides a list of the criminal proceedings at which the rules except for privileges do not apply. Extradition or rendition on
govemor's warrants are not covered, nor are preliminary hearings under RCr 3.14. While it is true that judge sentencing does not involve all due process
requirements guaranteed for trial, it is important to keep in mind that a judge may not impose a sentence on material misinformation. [U.S. v. Tucker, 404
U.S. 443 (1972)]. Unreliable evidence must be excluded regardiess of the provisions of KRE 1101(d)(5). The rules must apply to granting or revoking
probation because they are elements of sentencing. The rules of evidence concerning arrests and search warrants is governed by United States Supreme

" Court cases as a matter of federal constitutional law. Therefore, Kentucky rules could not supersede these requirements. The last portion of the rule deals
with bail hearings. The Commentary notes that this rule simply adopts Federal Rule 1101. [Commentary, p. 114-115]. But the liberty of an individual is
of sufficient importance that it should not be taken away without application of all safeguards necessary to an accurate determination of the facts. As the
rule is written now, bail can be denied or revoked based only on the say so of an officer who has received a phone call from a prosecuting witness who
says that the defendant has done something bad. While this may have been the practice in some courts in Kentucky before the enactment of the rules,
it centainly should not be. Section 25 of the Constitution prohibits involuntary servitude "except as a punishment for crime, whereof the party shall have
been duly convicted.” The liberty interest of the defendant who is clothed with the presumption of innocence at this point demands that the determination
of the amount of bail be made with the same accuracy required for determination of guilt or innocence. Bail hearings should be hearings requiring the
presence of witnesses with personal knowledge subject to cross-examination.

Rule 1102 Amendments.

(a) Supreme Court. The Supreme Court of Kentucky shall have the power to prescribe amendments or additions to the Kentucky
Rules of Evidence. Amendments or additions shall not take effect until they have been reported to the Kentucky General Assembly by the Chiet
Justice of the Supreme Court at or after the beginning of a regular session of the General Assembly but not later than the first day of March,
and until the adjournment of that regular session of the General Assembly; but if the General Assembly within that time shall by resolution
disapprove any amendment or addition so reported it shall not take effect. The effective date of any amendment or addition so reported may
be deferred by the General Assembly to a later date or until approved by the General Assembly. However, the General Assembly may not
disapprove any amendment or addition or defer the effective date of any amendment or addition that constitutes rules of practice and procedure
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under Sectlon 116 of the Kentucky Constlutlon.
{») Genersl Aasembly. The General Assembly may amend any proposal reporied by the Supreme Court pursuant to subdivision
(n) of this rule and may adopt amendments or additions to the Kentucky Rules of Evidence not reported lo the General Assembly by the Supreme
Court. However, the General Assembly may not amend any proposals reported by the Supreme Court and may not adopt smendments or
additions to the Kentucky Rules of Evidence that constitute rules of practics and procedure undar Section 118 of the Conatitution of Kentucky.
{c) Review of proposals for change, Neither the Supreme Court nor the General Assembly should undertake to amend or add
1o the Kentucky Rules of Evidence without first obtaining a review of proposed amendments or additions from the Evidence Rules Review
Commission deacribed in KRE 1103,
EFF DATE: July 1, 1882
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 74; amended 1992 Ky. Acts ch. 324, sec. 26; renumbered (7/1/92) pursuasnt to 1992 Ky. Acts ch. 324, sec.
34,

COMMENTARY
This provides that both the Supreme Court and the General Assembly may propose rule changes. It recognizes that rules of evidence, with
the exception of privileges, are primarily issues of practice and procedure and therefore are assigned to the Supreme Court of Kentucky under Section
116 of the Constitution. However, this rule also points out that any proposed changes should be presented to the Evidence Rules Commission authorized
by KRE 1103.

Rule 1103 Evidence rules review commission.

{a} The Chief Justice of the Supreme Court or a designated justice shall serve as chairman of a permanent Evidence Rules
Review Commission which shall consist of the Chief Justice or a deslignated justice, one (1) additional member of the judiciary appointed by
the Chief Justice, the chairman of the Senate Judiclary Committee, the chairman of the House Judiciary Commitiee, and five (5) members of
the Kentucky bar appointed to four (4) year terms by the Chief Justice.

(b) The Evidence Rules Review Commission shall meet at the call of the Chief Justice or a designated justice for the purpose
of reviewing proposals for amendment or addition to the Kentucky Rules of Evidence, as requested by the Supreme Court or Genetal Assembly
pursuant to KRE 1102. The Commission shall act promptly to assist the Supfeme Court or Genaral Assembly and shail perform its review
function In furtherance of the ideals and objectives described in KRE 102.

EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 75; amended 1892 Ky. Acts ch. 324, sec. 27, renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34,

COMMENTARY
‘he Evidence Rules Commission is the initial screening body that will review any proposals 1o change the Kentucky Rules of Evidence. ltserves
an important function. Any attorney interested in maintaining fairness of trial procedures should see about staffing this commission with respected and
knowledgeable attorneys. There are five slots for members of the Bar.

Rule 1104 Use of official commentary.

The commentary accompanying the Kentucky Rules of Evidence may be used as an aid in construing the provisions of the Rules, but
shall not be binding upon the Court of Justice.
EFF DATE: July 1, 1992
HIST: Enacted 1990 Ky. Acts ch. 88, sec. 76; amended 1992 Ky. Acts ch. 324, sec. 28; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec.
34

COMMENTARY

This was added at the insistence of the Supreme Court. The original Commentary accompanying the final draft in 1589 of necessity has been
modified. Professor Lawson has written a revised Commentary which is available through the UK CLE program under the title Kentucky Rules of Evidence
(1992). This is an essential book for all practitioners. In addition to the new Commentary there are extensive outlines concemning the rules and a text
of the final enactment. The book is available from the UK CLE Cffice for $40.00. You can make your check payablé to the University of Kentucky or they
accept VISA or MASTERCARD and mail your request to: Office of Continuing Legal Education, College of Law, University of Kentucky, Lexingten, Kentucky
40506-0048; (606) 258-29217 it is used at the UK CLE traveling evidence seminar being given at eight iocations around the Commonwealth in 1992.

The Commentary is in no sense binding, and the addition of this language was unnecessary. The Commentary of the drafters however is
parhaps the best evidence of what the text of the ndes is supposed to mean. Taken together with federal cases interpreting identical language, there will
be no need to resort to old practices and outmoded concepts of what the law is. Ata minimur, every Kentucky attorney should attempt o get a copy
of the revised Commentary. :
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A USER’S GUIDE |. ORIGIN AND ADOPTION
To THE KENTUCKY " g)hm :: :: :mﬂed the Kentucky Rules of Evidence and is
RULES OF EVIDENCE cited (KRE _). [KRE 101).

{2) It went into effect on July 1, 1992.

(3) itconsists of over 200 separate provisions grouped

TAB LE OF CONTENTS under 11 Articte headings and 89 rule numbers.
(4) Articles | and XI contain most of the procedural,
Page(s) interpretive and limitation of application rules.

I. QORIGIN AND ADOPTION 40 {5) Articles Nl through X contain rules primariy
concemed with admissibility of evidence, compe-
tency of wimgsses. evidentiary privileges and
I APPLICATION 40-41 control of the trial process by the judge.
(6) The source of the Rules is a proposal submitted by
a drafting committee in November, 1989.
I. THE ROLE OF THE
JUDGE 41-42 (a) the chief model is the Federal Rules of Evi-
dence with occasional Uniform Rules and
Kentucky Rules thrown in.
V. THE LAWYER'S (b)  The drafters submitted a Commentary which
RESPONSIBILITY 4243 is extremely helpful but both KRE 1104 and
) the Supreme Court order of adoption
(5/12/92) indicate that it is not binding on the
courts.
V. ANALYSIS OF EVIDENCE (c) As a practical matter, both the original Com-
ISSUES UNDER THE RULES 43-46 mentary and the Revised Commentary will
be critieal 1o correct application of the Rules,
despite the disclaimers.

(d) It was written by the people who drafted the
Vi. PRIVILEGES - SHARED Rules. Together with federal cases inter-

CHARACTERISTICS 46-47 preting the same language, it should have
great weight in any controversy about mean-
ing or application.

Vil. OPINION AND EXPERTS 47-48 1. APPLICATION

(A} When it applies:
Vill. HEARSAY 48-51 (1) KRE 101 limits applicability of the rules to "pro-
ceedings™ in the courts of Kantucky.

(2) KRE 101 must be read together with KRE 1101 to

IX. AUTHENTICATION AND determine when the rulesgapply.

ORIGINALS 51-52

(a) KRE 1101(a) again limits the rules to courts.

(b) KRE 1101(b) applies the rules to criminal
proceedings except for the proceedings set
out in subsection (d) of the rule - grand jury,
prefiminary hearings under RCr 3.14,
sentencing by the judge, probation hearings,
warrant proceedings, bail proceedings,
extradition, or summary contempt.

(c) However, the privileges set out in Articte V
and any other privilege apply at all times and
in all proceedings.

(d) Special proceedings like suppression of evi-
dence under Rcr 9.78 must conform to con-
stitutional requirements and therefore, all
Rules shouid apply.

X. CONCLUSIOF;I 52

(B) Cases it applies to [KRE 107(b)]:
(1) All cases coming on for trial or hearing on or after
July 1, 1992,

{2) |f the offense occurred before July 1, 1892, the
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defendant may choose to use previous common
faw or statutory evidence law if the evidence
sought to be intraduced under the rules would not
have been admissible under the old law.

Appeals of trials conducted under the old law will
be decided under the old law.

Retrials will be governed by the defendant's choice
principle. (No. 2 above).

THE ROLE OF THE JUDGE

(A) The judge is more than a referee.

1

(2

(3)

4)

The judge may call witnesses on her own
motion. [KRE 614(a); 706(a)].

The judge may question any witness called.
[KRE 614(b)].

The judge decides whether juror questions,
which must be submitted in writing, may be
asked. [KRE 614(c)].

The judge reguiates examination of witnesses,
presentation of evidence, and the order of proof.
[KRE 611(a)).

(B) KRE 611 is a key provision of the Rules. It allows the
judge to limit or expand a party's examination of
witnesses to:

(M

()
3)

(4)

®)

Protect witnesses from harassment on undue
embarrassment.

Speed the trial along.

Make the interrogation “effective” so that the truth
can be found.

KRE 611(a)(1) is the authority for the judge to do
mundane things like controlling the form of ques-
tions, altowing a party to lead, and things such as
that.

(a) KRE 611(b) allows the judge to limit the
scope of cross-examination to matters
covered on direct.

{b) Butmatters relating to credibility are open to
cross except in rare cases. [KRE 611(b);
607; 104(e); Olden v. Kentucky, 108 S.Ct.
480 (1988)].

KRE 811(a) together with KRE 401-402 also gives
the judge authority to allow in retaliating evidence
when the other side has opened the door.

(a) Previously excluded evidence, including
confessions, may suddenly become relevant

(1) or non-prejudicial. If a party raises
an issue, it can't complain that it's
too prejudiced for the opponent to
discuss it.

(b) An example is where testimony about a
police investigation would be irrelevant to the
issue of guilt or innocence but for the
defense attacking that investigation as part
of defense of mistaken identity. [Mistakenly
called investigative hearsay].

©

(c)

The judge would have to decide whether testimony
about the investigation was necessary to assist the
jury to determine the truth.

The judge always makes the initial determination of
admissibility of evidence or the competency of
witnesses.

]

]

3

(4)

There are two types of decisions the judge makes
- KRE 104(a) or 104(b).

104(a) states that preliminary questions about
competency, admissibility or the existence of privi-
lege are decided by the judge unless the ruling
turns a "condition of fact."

(a)  The judge may hear any type of evidence he
feels is alright or necessary.

{b) The only rules that apply to this preliminary
determination are privilege rules.

(c) If the judge is satisfied (i.e. preponderance)
that the jury may hear the evidence, it comes
in.

104(b) applies to relevancy questions.

(a) Often, the order of proot cannot accom-
modate evidence necessary to show the
relevancy of an item.

() A judge may delay admission until the
necessary ‘linkage" is made or she may
admit it subject to presentation of sufficient
evidence to support a finding of relevancy.

{¢) NOTE: Under 104(b) the judge is deter-
mining whether the jury could find the facts
necessary to make the proffered evidence
relevant - not that the jury will or must do so.

(d) An example often given is that witness A
says that the deceased was struck by a
white Ford and until another witriess testifies
that the defendant was seen driving a white
Ford shortly after the accident, A's testimony
is marginally relevant at best.

(1) If the judge is fairly sure that
another witness will "connect up"
-A's testimony, he may admit it
subject to the anticipated testimony
actually coming in.

(2) Or the judge may direct the pro-
ponent to avoid this subject until the
second witness testifies.

{e) Obviously, if the proponent fails to meet the
condition the opponent must move for
mistrial or move to strike.

There are two exceptions to the 104(b) rule.

(a) The rape shield rule forbids the judge to
admit any testimony that has not already
been connected up at a hearing conducted
outside the hearing of the jury. [KRE
412(c)(2)].

(b) In best evidence rules cases, KRE 1008
provides that the question of fulfiliment of the
condition of fact is up to the judge except
there is an issue of (1) whether the writing
even existed; (2) whether it or a note is the
original and (3) whether other evidence of
contents correctly reflects the contents, in
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which case the issue is for the jury to decide
like any other fact issue.

(D) Admonitions or instructions.
{1) The judge must admonish or instruct the jury

@

(b)

(c)

KRE 105(a) - upon request of a party to limit
the admissibility of evidence to ane party or
one purpose, the judge must given an
admonition limiting the evidence to its
purpose. [LIMITED ADMISSIBILITY RULE].

(1) typical applications: confession of
non-testifying co-defendant, B04(b)
(3); 810A(a) hearsay, 404(b) other
crimes evidence, 609 impeachment
by prior conviction, 613 strict
impeachment.

KRE 201{g) - when judge takes judicial
notice of a fact, she shall instruct the jury to
accept the fact as conclusively established.
KRE 511{(c) - upon request, any party who
feels that his or anyone else's claim of
privilege might lead the jury to draw an
untavorable inference against him is entitied
to an instruction not to do so.

(1) This is an expansion of the federal
due process right to an instruction
that the jury shall draw no inference
from the defendant's refusal to test-
ify. [Carter v. Kentucky, 450 U.S.
288 (1981)).

{2) It probably should be included in the
mandatory RCr 9.56(1) instruction
which also instructs the jury not to
consider the indictment as evidence
against the defendant.

(3) KRE 103{c) forbids suggestion of
inadmissible evidence to the jury by
any means. [f the prosecutor
makes a big production of reading
the indictment to the jury, impiying
that because a grand jury returned
it there must some basis for the
charge, under KRE 105 (a), 102,
and 611(a)(1}. the judge, upon
request, should admonish the jury
that the prosecutor is misleading it.

(2) Failure to request.

(@)
®)
(©
(d)

(e

The jury may use the evidence any way it
sees fit.

The prosecutor may argue to evidence any
way she wants.

The judge can base or deny instructions on
it.

On appeal, it the evidence is admitted over
objection, but the opponent did not ask for
an admonition, retief will be granted enly on
a showing of pal-pable error. [KRE 105(a);
103({e)].

I the evidence was admissible for a limited
putpose but was erroneously excluded and
the proponent did not tell the frial judge the
correct limited purpose, the appellate count
will grant relief only on showing of palpable
emor. [KRE 105(b); 103{e)}.
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D)

THE LAWYER'S RESPONSIBILITY

(A

(8)

Production of witnesses and evidence s still
governed by Ch. 7 of the Criminal Rules.

Unless the holder of a valid privilege, no person
may refuse to testify or produce tangible objects
or writings or refuse to disclose any matter at a
proceeding in the Court of Justice. [KRE 501].

(M

8}

2)

(@)

A party may not prevent another from
being a witness or disclosing or producing
evidence.

A lawyer may cross-examine on any matter
relevant to any issue in the case including
credibility. [KRE 611(b)}.

@

®

This includes bias, interest or prejudice
{KRE 104(e)] or any other manner of
impeachment like character [KRE 608},
prior fetony convictions [KRE 609] or
previous inconsistent statements {KRE
613; 80tA(a)(1)].

The judge may limit the cross to matters
developed on direct exam, except for
impeachment. JKRE 611{b)].

A lawyer may use leading questions.

{a)
(b}

(c)
{d)

When crassing the witness on the subject
matter of the direct examination.

When “developing” the witness' testi-
mony, ie., foundation; establishing
personal knowledge, presence, elc.
When exdmining a hostile witness that he
has called. [KRE 811{b)].

Under any other circumstances that the
judge finds them necassary. [KRE
s11{a){1)].

On direct examination a lawyer may not lead except
when permitted [KRE 611{a)] or when necessary to
"develop” the testimony.

Duty to Object.
The law has not changed too much.

(M

(2

(a)

(b)

A lawyer does not have to state grounds for
an objection unless the judge asks. [KRE
103(a)(1)].

KRE 103(a}{1) does reqguire a motion 1o
strike if that is the necessary relief.

Avowal is still required to preserve a claim that

evidence was excluded erroneously.

[KRE

103(a)(2)]. The manner is somewhat unsettied:

(a)

)

(c)
{d)

KRE 103(a)(2) says that the witness, upon
request may make a specific offer to the
question.

KRE 103(b} says that the judge may direct
the making of an offer in question and
answer form.

Lawson says that strict question and answer
format is not required in every instance.
Until this is sorted out, the only safe practice
is to do a question and answer avowal
unless the judge insists on a narrative.

L
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(4)

If evidence is admissible for limited purposes or
against only certain parties is excluded, the lawyer
MUST EXPRESSLY offer it for its proper purpose
or the objection is considered waived. [KRE
105(b)).

When to object:

(a) KRE 103(a)(1) requires a timely objection or
motion to strike.

(1)  This language is different from RCr 9.22
which requires objection "at the time the
ruling or order of court is made or
sought.”

(2) It is doubtful that this will be a major
change in the requirement of a
contemporaneous objection.

(b) Delayed objections are allowed in certain
circumstances.

(1) KRE 201(e) - if judicial notice is taken
before opportunity to be heard.

() KRE 510(2) if person discloses privileged
information before holder has time to
assert it.

(3) KRE 614 - if judge calls or questions
witness or asks questions tendered by
juror - at earliest available opportunity.

(c) Objections not necessary.

(1) KRE 605 - if judge testifies as witness at
trial.

(2) KRE 606 - if juror testifies as witness at
trial.

In Limine Motions

(M

2

()

4

A lawyer may ask for a pretrial ruling on the
admissibility of evidence under KRE 103(d).

(a) The judge may defer ruling until the time of
presentation, but,

{b) If the question is resolved by an "order of
record”, the record on the issue is preserved
- meaning that no further objection is
necessary.

The "order of record" should be a written order
complying with CR 58. A ruling on videotape may
be sufficient, but it would be very dangerous to rely
onit.

If new circumstances at trial require
reconsideration, KRE 103(d) explicitly authorizes
reconsideration.

This rule does not supersede requirements of rules
like RCr 9.16 which requires renewal of objection
when the injury to the defendant manifests itself.

Duty to Shield Jury From Inadmissible Evidence

(1

KRE 103(c) prohibits lawyers from suggesting the
existence of inadmissible evidence to the jury
through statements, offers of proof, or questions.
Unless the judge says otherwise, approach the
bench or ask for the jury to be excused when
admissibility questions come up.

(2

3

(a) RCr 9.78 hearings must be held out of the
hearing of the jury, not necessarily out of its
presence.

{b) Any other hearing on preliminary matters
must be held out of the jury’s hearing (1) if
required by the interests of justice or (2)
when the accused testifies on the matter and
asks for exclusion of the jury.

(c) The lawyer must point out either
circumstance to the judge.

When the defendant in a criminal case testifies on
a preliminary matter, the normal rule of
cross-examination [KRE 611(b)] does not apply.
[KRE 104(d)].

(a) But because the Rules of Evidence do not
apply in preliminary hearings on admissibility
(except 4th and 5th Amendment cases), the
judge may allow retaliatory questioning on
other matters.

(b) if the defendant testifies one way at the
hearing and inconsistently at trial, the judge
may allow introduction of the prior
inconsistent statement. [KRE 611(a);
401-403; Harris v. New York, 401 U.S. 222
(1971)}.

(G) Duty to Give Notice

8]

(2

(3

4

5

Judicial notice [KRE 201(e)] - the opposing party is
entitled to be heard before judicial notice is taken.
If the party is not given prior notice of intent to seek
notice, it may make a request for hearing
afterward.

Substantive use of other crimes {KRE 404(c)] -
subsection (c) requires the prosecutor to give
"reasonable pretrial notice of intent to use other
acts evidence." NOT required for impeachment
use under KRE 609.

Rape Shield rule [KRE 412(c){1)] - requires the
accused to file a written motion and offer of proof
"not later than 15 days" before the trial is
scheduled to begin.

Self-Authenticated  Business Records = [KRE
902(11)(B)} - the proponent must let the opponent
know of intent to use these records and make them
available for inspection "sufficiently in advance of
its offer in evidence" to give the opponent "a fair
opportunity to challenge it.”

Summaries [KRE 1006] - if writings, recordings or
photographs are to be summarized, the parly
desiring to make the summary must give “timely”
notice to the opponent and file the notice with the
court. The opponent must be given a reasonable
time to inspect the originals.

V. ANALYSIS OF EVIDENCE ISSUES UNDER THE RULES

(A) The general rules are these:

M

Except for the judge and jury, anyone with personal
knowledge of facts relevant to an issue in the case
is a competent witness unless proved otherwise.
[KRE 601, 602; 605; 606; 401; 402].
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®3)

(4)

)

(6)

Y]

(a) Witnesses presenting hearsay must have
personal knowledge of the hearsay.

(b) Experts do not always have to possess
personal knowledge. [KRE 703].

Evidence is relevant if it has "any tendency" to

make a “fact of consequence to the determination .

of the action more or less probabie.” [KRE 401].

(a) Any tendency means just that - the evidence
doesn't have to determine the outcome of
the case, it just has to have some effect.

(b) The phrase *fact of consequence” means
that the evidence must concern some issue
that is important to the case.

Irrelevant evidence is never admissible. Relevant
evidence is admissible uniess excluded by the
judge or made inadmissible by rule (i.e. privilege)
or statute. [KRE 402].

Even if evidence is relevant it may be excluded if
the judge decides that its probative value is
substantially outweighed by the danger of "undue
prejudice, confusion of the issues or misleading the
jury", or by considerations of undue delay or
needless accumulation of evidence.

(a) The key here is the weighing policy; the
danger must substantially outweigh the
probative value.

(b} This test applies to all determinations of
admissibility except:

(1) The Rape Shield rule which mandates a
determination of whether probative value
outweighs the danger of unfair prejudice.
[KRE 412(c)(2)].

(2) Possibly KRE 609(a) which says that the
judge shall admit evidence of the fact of
a qualifying felony conviction. Lawson
says different but it is not a settled
question.

Hearsay is not admissible except as permitted by
Article Vil or other rules of the Supreme Court (i.e.
RCt 3.14). [KRE 802].

(a) Hearsay exceptions are not rules of
admissibility. Each simply provides that
evidence of a certain type is not exciuded by
the hearsay rule. The general questions of
relevance, competence and balance are
always present.

There is no special foundation or chain of custody
rule. The only thing that the proponent of evidence
must do is introduce evidence sufficient to support
a finding that the matter in question is what it is
claimed to be. [KRE 901}

Opinion testimony may be given by any witness
whose qualifications are established.

(a) A non-expert who shows personal know-
ledge may give an opinion based on that
knowledge if the opinion is helpful to
understanding the witness'’s testimony or to
the determination of an issue. [KRE 701}.

{b) A witness qualified by training, education,
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(B)

©

experience or otherwise may give an opinion if
it will assist the jury to understand the evidence
or determine a fact in issue. [KRE 702].

Some Specific Ruies - Inpeachment of Witnesses

M
(@

3)

(6)

There are 5 methods authorized.

KRE 104(e) authorizes production of evidence
showing bias, interest or prejudice.

KRE 608 aliows presentation of opinion. and
reputation evidence of character, limited to
reputation in the community.

KRE 609 allows impeachment by proof of a prior
felony conviction that occurred less than 10 years
previously.

(a) Any felony from anywhere may be used (1
year or more).

(b) The crime may not be identified unless the
witness denies it or the witness chooses to
identify .

(¢} May be proved by testimony or by court
record [KRE 803 (22)], if the witness denies
It.

(d) There is no explicit reference to KRE 403
balancing in this rule although there was in
the original proposal. It is unclear-whether
this means that qualifying priors are always
admissible without balancing. [Green v. Bock
Laundry Mach. Co., 109 S.Ct. 1981 (1989)].

(e) Itis not absolutely ciear that pendency of an
appeal prevents use of that conviction but
the deletion of a provision of the rule that
would have made such convictions available
indicates that the law has not changed.

() In rare instances where the judge can find
that probative value of a conviction more
than 10 years old substantially outweighs
prejudicial effect, an old conviction can be
used.

KRE 613 allows introduction of prior inconsistent
statements for strict impeachment.

(a) The adverse party must ask for a limiting
instruction. [KRE 105(a)].

{b) The foundation is the same as required by
CR 43.08 - with circumstances of time,
place, persons present being established
and an opportunity to review any written
statement and explain the inconsistency.

(c) i the foundation is established, KRE
801A(a)(1) allows substantive use of
inconsistent statements.

KRE 806 allows a party to attack the credibility of
the declarant of a hearsay statement in any way
that a live witness could be attacked.

Specific Rules - Other Acts Evidence

(1

KRE 404(a) prohibits use of a person’s character o
traits “for the purpose of showing conformity
therewith on a particular occasion.”

(a)  The defendant may use a character defense
or may attack the character of the
prosecuting witness - except in sex offense
cases. [KRE 412].
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(2

@)

(4)

(5)

(b)  The prosecutor may use character only in
rebuttal.

KRE 404(b) prohibits evidence of other crimes,
wrongs or acts,

(@) To prove the character of a person.
(b) In order to show action in conformity
therewith.

AIf evidence does not violate these two
principles, it is admissible subject to KRE
403 balancing.

The illustrations of KRE 404(b)(1) and (2) are
illustrations, not limitations or commands to admit
evidence.

KRE 404(c) requires the prosecutor, if she intends
to prove other acts as part of her case in chief to
give “reasonable pretrial notice” of the intent to the
defendant.

(a) This rule does not apply to evidence that
reasonably would be considered rebuttal.

(b) If the prosecutor does not give notice, the
judge may exclude the evidence, give the
defendant a continuance if the failure is
excusable, or enter any other remedial order.

In the original proposal, KRE 406 was to allow
habit evidence which had previously not been
admissible to prove action in conformity with habit.
The proposal was not enacted. Therefore, habit is
not valid evidence in Kentucky.

(D) Specific Rules - Guiity Pleas

M

KRE 410 prohibits introduction against the
defendant of evidence of:

(@) A withdrawn guiity plea.

(b) A nolo or Alford plea.

(c) Any statement made in the course of a
formal plea entry proceeding under (a) and
{b).

(d)  Any statement made to the "attorney" for the
prosecuting authority during discussions that
do not-result in a plea or which result in a
plea later withdrawn.

(1) Unless it would be unfair to exclude it in
light of the introduction of other
statements or in a criminal prosecution for
perjury or false swearing.

(E) Specific Rules - Rape Shieid

M

€4

KRE 412{a) absolutely excludes reputation or
opinion evidence of the prosecuting witness's
character for sexual behavior in a Chapter 510
prosecution or an incest prosecution. This covers
prosecutions for completed acts, attempts or
conspiracy.

KRE 412(b) allows introduction of other evidence of
sexual behavior upon proper motion.

(a) To show the source of semen or injury.

(b) To show consent.

(¢) Any other evidence directly pertaining to the
crime charged.

(F)

(G)

)

But a rigid procedure must be followed.

(a) Not less than 15 days before the scheduled
trial date.

(1) This conflicts with KRS 500.070(2).

{b) The defendant must file a written motion to
offer subsection (b) evidence together with a
written offer of the proof sought to be
introduced.

(¢) The judge initially reviews the papers to see
it the evidence qualifies under subsection
(b). .

(d) If it does, judge must have in chambers
hearing at which wit-nesses may appear,
including prosecuting witness.

(e) All conditions of fact must be resolved at the
hearing.

(f)  The judge must determine whether probative
value outweighs danger of unfair prejudice.

(g) If so, judge admits evidence by entering
order specifying what may be done.

Specific Rules - Judicial Notice

M

&)

)

4)

)

)

KRE 201 applies only to facts. RCr 9.58 deals with
all questions of law.

A fact may be noticed when it is:

(a) Generally know in the county or

(b) Capable of being verified from sources
whose accuracy cannot be reasonably
questioned. [KRE 201(b})].

A judge may take notice on her own motion. [KRE
201(c)).

A judge must take notice when a parly supplies
"necessary” information and asks for notice. [KRE
201(d)}.

If the judge takes notice, he must give an
instruction telling the jury that the fact must be
accepted as conclusive. [KRE 201(e)].

Notice can be taken at any time. {KRE 201(f)].

Specific Rules - Retaliation and Opening the Door.

0]

The general rules are KRE 611(a) (1), 102, and
403. If a party raises an issue by testimony or
otherwise, the judge must, upon application, decide
whether previously excluded, incompetent or
otherwise inadmissible evidence is now material to
fair presentation of the issues.

(a) lrrelevant evidence is never admissible.
[KRE 402}.

(b) As relevance becomes more problematic,
KRE 402 and 403 weigh more heavily
against admission.

()  On the other side, if a party has previously
secured a favorable exclusion ruling but then
tries to take unfair advantage of it, the
fairness considerations of 102 and 611
weigh in favor of aflowing retaliation.

(d) These rules are particularly important where
the evidence or issue has been excluded on
KRE 403 or constitutional prophylactic
grounds in the first place. [e.g. Miranda
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violations].

(2) Other specific rules are:

(a)

(b)

()

C)

(e)
®

@

(h)

0]

()

(k)

o

(m)

KRE 106 which allows introduction of the
remainder of a writing at the time part of it is
used by the opponent - this varies the order
of proof but does not necessarily allow
introduction of inadmissible parts - that would
be determined under the general rule.

KRE 404(a) - the character of the accused is
not an issue in the case unless she makes it
one. The prosecution is limited to rebuttal.
KRE 410(4) - if the defendant testifies
inconsistently with statements protected by
the rule, the prosecutor may use the prior
statements.

KRE 508(d)(1) - when the client of a
counselor makes his physical, mentai or
emotional condition an element of the case
or, after death, if anyone makes them an
element of a claim or defense.

KRE 507(c)(3) - the same rule applies with
psychotherapists.

KRE 508(c)(1) - disclosure of the identity or
introduction of a confidential informant as a
witness.

KRE 509 - voluntary disclosure of a
significant part of privileged information
ailows the other side to discover and use the
remainder. '

KRE 612 - if a writing is used to refresh the
witness' memory, the opponent is allowed to
inspect the writing, cross on it, and introduce
relevant portions into evidence.

KRE 613 - an inconsistent statement at the
proceeding authorizes the opponent, after
laying the foundation, to impeach with or
[KRE 801A (a)(1)] introduce as substantive
evidence the previous statement.

KRE 801A(a)(2) - allows the proponent of a
witness to rebut charges of recent
fabrication, influence or improper motive
whether express or implied.

KRE 804(a)(2)(3) - if the witness refuses to
testify or claims loss of memory, the
examiner may introduce 804(b) hearsay,
primarily statement against interest.

KRE 806 - if hearsay is admitted, the
opponent can attack the declarant as if she
were present and testifying. [Chiefly KRE
803].

KRE 1004(3) - if original of writing, recording
or photo is in possession of party, party is
notified of need for same, and party refuses,
to produce, duplicate or other evidence may
be used.

VI. PRIVILEGES - SHARED CHARACTERISTICS

(A) Types: lawyer-client {503); husband- wife (504);
religious (505); counselor (506); psychotherapist
(507). Government informant (508), and spousal
witness’ 504(a) are covered later.

(B) (1) The privilege is one that allows the witness

to

refuse to disclose "confidential

communications,” and, in most cases, allows
the witness to prevent another person privy
to the communication from testifying. [KRE
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(c)

502(b)c); 504(b); 505(b)(c); 506(b)(c);
507(a)(3)].

(@)

(b)

Y

e

(1)

(2

(@)

(b)

(c)

(d)
(e)

"

A communication is "confidential” if it is
made to another authorized person(s) and
is not intended to be disclosed to a third
person. [KRE 503(a)(5); 504(b); 505(a)(2);
506(a)(3); 507(a)(3)].

The communication must be made for a
specified purpose (1) seeking legal
assistance [KRE 503(a)(5)]; (2) made
between husband and wife during marri-
age [KRE 504(b)]; (3) seeking spiritual
advice or counseling [KRE 505(a)(2); (b})];
{4) obtaining counseling from school, sex-
ual assault, alcohol abuse or drug abuse
counselors [KRE 506 (a)(1); (3)}; (5)
consuitation with a medical doctor, psy-
chologist, or LCSW for diagnosis or
treatment of a mental condition [KRE
507(a)(2); (b)].

For the priviege to apply, the claimant
must have consulted a bonafide lawyer,
clergyman, psychologist or medical doctor
or a person that the claimant reasonably
believed to be one. [KRE 503(a)(3);
505(a) (1); 506(a)(2)(A). (B)].

But if the claimant has consulted a coun-
selor or a licensed clinical social worker,
the reasonable belief provision does not
apply. [KRE 506(a)(1); 507(aN2)(C)].

The presence of other persons at the time
the statements are made or who learn about
it because they are reasonably necessary for
transmission to the lawyer, counselor, etc.
does not defeat the privilege. [KRE 506(a)
(5); 505(a)(2); 506(a) (3); 507(a) (3)}

This exception does not apply to marital
confidential communications. [KRE
504(b)}.

The privilege may be asserted by the
claimant or someone acting on the
claimant's behalf.

Attorney may only claim on behalf of
client. [KRE 503(c)] and is required to do
so by the Rules of Professional Conduct.
[RPC 1.6(a)].

Clergyman may claim on behalf of
communicant. [KRE 505(c)].

Counselor or counselor's employer may
claim on behalf of dient. [KRE 506(c)].

Psychotherapist as  the "authorized
representative™ may claim. [KRE 507(b)}.
In cases of the attorney, marital, religious
and counselor privileges, the guardian,
conservator or personal representative of
the claimant may assert it on behalf of
the claimant. [KRE 503(c); 504 (b);
505(c); 506(c)}.

The *authorized representative™ of the
claimant, meaning someone specifically
empowered to exercise the privilege, of
anyone whose communication is priv-
ileged under KRS 507(a)(3) may assert
on behalf of the claimant. [KRE 507(b)].




(C) Exceptions.

(1

2

)
(4)

(%)

Lawyer privilege inapplicable. [KRE 506(d)].

(@) If client knows or reasonably should know
services are sought to enable anyone to
commit a fraud or crime.

(b) In disputes about breach of duty to or by
lawyer.

(c)  When lawyer was only an attesting witness.

(d) When lawyer represents joint clients -if
statement relates to common interest.

Husband-wife inapplicable. [KRE 504(c)].

(@) When prosecutor introduces enough
evidence to show that spouses conspired or
acted jointly to commit crime charged.

(b) When one spouse charged with injuring or
damaging property of the other, a minor child
of either, an individual residing in the
household of either or a third person when in
course of such wrongful conduct.

{c) If the interest of a minor child of either may
be adversely affected.

(d) If spouses are adverse parties in any
proceeding.

There are no exceptions to the religious privilege.
Counselor inapplicable. [KRE 506(d)].

(a) Ifclientasserts physical, mental or emotional
condition as part of a daim or defense.

(b) If client is dead, in any proceeding where
any party makes the claim.

(c) If the judge finds that communication is
relevant to an essential issue of the case,
there is no other way to obtain the
substantial equivalent of it, and the need for
the information outweighs the interest pro-
tected by the privilege.

Psychotherapist inapplicable. [KRE: 507(c})].

(@) In involuntary commitment cases if
psychotherapist has determined it necessary.

{b) In situations where patient has been told
communications not confidential. {RCr 7.24].

(c) If patient is asserting mental condition as
part of claim or defense.

{d)  If patient is dead, in any proceeding in which
any party relies on condition as part of claim
or defense.

(D) Specific Rules

M

()

There is a husband and wife privilege simply not to
testify. Each spouse can refuse to testify against
the other and each may prevent the other from
testifying except in the situations set out in
subsection (d) of the Rule. [KRE 504(a)]. This is
limited to "events" occurring after they were
married.

Government informant Privilege. [KRE 508].

(a) Allows government agencies to refuse to
disclose the identity of a person who
provided information to law enforcement
officers or investigative legislative
committees or legislative staff conducting an

investigation. [KRE 508(c)(1)].

(b)

(©)

G

(1)

e

3)

)

®)

Is asserted by the “appropriate
representative” of the entity to whom
information was given. [KRE 508(b)].

The government may voluntarily disclose the
identity or may waive it by inconsistent
actions or if the informant appears as a
witness for the government. [KRE 508(c)(1)].
The opposing party may challenge the
privilege by showing that the informant can
give relevant testimony. [KRE 508(c)(2)].

The court must give the gov-ernment an
in camera opportunity to support the
claim of privilege, usually based on
affidavits.

If it appears that the informant can
provide relevant testimony the court may
order the government to release the
identity or face sanctions up to dismissal.
If a person holding the privilege
voluntarily discloses a significant part of
the privileged matter, or consents to
disclosure, the privilege is waived. [KRE
509}

If the judge erroneously compeils
disclosure or if another person discloses
information before the holder has a
chance to assert the privilege, the
privilege can be reinstated. [KRE 510].
(@) The judge and the parties are
supposed to try hard to avoid having
witnesses assert privileges in front of the
jury. [KRE 511(b)].

(b) No one may atiempt to develop an
inference from the claim of privilege and
no one may comment on it. [KRE
511(a)}.

(c) If a parly fears that the jury might
draw an adverse inference from a claim
of privilege, the party is entiled to a
noinference instruction. [KRE 511(c)].

Vil. OPINION AND EXPERTS

(A)

Anyone

can given an opinion under the right

circumstances.
(1) KRE 701 allows anyone who has “perceived”
facts to give an opinion if the opinion is

(a)
(b)

rationally based on the perception and
helpful either (1) to a clear understanding
of the witness's testimony or (2) to
determination of a fact in issue.

(2) KRE 702 allows a person who is qualified by
knowledge, skill, experience, ftraining or
education to give an opinion on the subject
matter of her expertise.

(3) IMPORTANT: Kentucky did not addpt proposed
KRE 704 which would have abrogated the
ultimate issue rule. :

(@

Many opinions admissible under FRE
704(a) which allow opinions on anything
except the mental state or condition of
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the defendant in a criminal case where that
forms an element of the offense are not
NECESSARILY ADMISSIBLE under the
Kentucky Rules.

Only "EXPERTS" may testify concerning scientific,
technical or other specialized knowiedge.

(1)

(2)

)

4)

()

The expert is qualified as an ‘"expert" by
knowledge, skill, experience, training or education.

(a) Is "qualified” used as a verb - “to qualify the
witness?"

(1)  There is no need to tender the witness to
the judge for an official finding.

(a) Thisis a KRE 104(a) determination.

(b) Itis like KRE 601-602 - the proponent
must introduce evidence showing
qualifications but there is no need for any
ruling unless the opponent objects. [KRE

103(a)).
(c) Everyone is under a duty to keep
inadmissible evidence from being

suggested to the jury. [103(c)).

(d) If the judge officially declares witness to
be expert without telling the jury what that
means, he creates possible inference that
witness should be . given special
consideration.

The subject matter of the testimony is scientific,
technical or other specialized knowledge.

{a) Frye v. United States, 208 F. 1013 (D.C. '

Cir., 1923)] versus language of 702.

(1) Theory 1 - Frye not duplicated in
rule language or in any commentary
- therefore not part of evidence law.

(2) Theory 2 - Something as important
as Frye need not be mentioned.

(3) It appears that Kentucky has
followed Frye - it is still sound law.

(b) Frye Standard - accepted in relevant
discipline.

Expert testimony is admissible:

(@) if it will assist trier of fact to understand
the evidence or

(b) if it will assist trier of fact to determine a
fact in issue.

It may be given by opinion or otherwise

(a) hypotheticals
(b) explanatory.

Itis always subject to KRE 403.

Other Opinion-Type Rules.

n

(2)

KRE 901(b)(2) - non-expert handwriting - familiarity
not obtained for purposes of litigation.

KRE 901(b)(3) - comparison by expert witness of
authenticated specimens.
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(D)

VI

3
4)

8

6)

KRE 901(b)(4) - appearance, characteristics.
KRE 901(b)(5) - opinion based on hearing and
voice at any time under circumstances that connect
it with speaker.

KRE 405(a) - opinion of character - substantive
use.

KRE 608 - opinion of character of witness.

Specific Rules

(1)

@

(A)

()

()

{6)

The expert may testify about her opinion without
providing all facts or underlying data first. [KRE
705}.

(@) Itis a tactical choice.
(b) Opponent may cross on any data or facts.

The expert may rely on facts made known to him
before trial or at trial. [KRE 703(a)].

(a) Could avoid KRE 615(3) separation order by
showing that witness' presence is essential
to presentation of the case.

(b} The information need not be admissible if it
is the type “reasonably” relied on by others
in the field.

it determined to be (a) trustworthy, (b) neces-
sary to illuminate testimony and (c) unprivileged,
the party may disclose the underlying facts or
data even if inadmissible. The judge must ad-
monish the jury to limit evidence to evaluating
the validity and probative value of the witness’
opinion or inference. [KRE 703(b)].

KRE 703(c) provides that the existence of sub-
sections (a) and (b) does not limit the oppo-
nent's right to cross-examine the witness or test
the basis of the testimony.

Proposed KRE 704 would have allowed wit-
nesses to give their opinion whether or not the
opinion also dealt with the “ultimate” fact that
the jury was to decide. The refusal to adopt the
proposal should be viewed as an indication that
courts should be hesitant about letting juries
hear “ultimate facts".

KRE 706 allows the judge to get her own ex-
perts if she wants to. The language of this rule
is that of RCr 9.46 almost word for word. | do
not know of any instance in which RCr 9.46 has
been used before.

HEARSAY

Shared Characterislics.
(1) They are not rules governing admissibility

{(a) each exception reads the same - A
statement is not excluded by the hearsay
rule... [810A; 803; 804; 805].

(b) the analysis proceeds in three (3) steps

(1) s the statement hearsay? .
(2) Isitcovered by a hearsay exception?
(3) s it relevant under KRE 401-403?
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{€) A "no" answer to questions number 2 or
3 means that the evidence is
inadmissible,

(d}) A "no” answer to number 1 means that
admissibility is determined under general
principles or the principle of retaliation or
opening the door.

(B) What is hearsay?
(1) KRE 801(C) defines it as

(a) a statement,

(b) other than one made by the declarant (the
person to whom the statement is attributed)
[KRE 801(b)}),

{c)  while testifying at a trial or hearing,

(d) offered in evidence to prove the truth of the
matter asserted.

(2) A "statement" is either an oral or written assertion
or non-verbal conduct (nodding, shrugging
shoulders) if it is intended to be an assertion.

(3) A statement not made under oath [KRE 603] at a
trial or proceeding is made  inadmissible for a
number of reasons.

{a) CR 43.04(1) requires oral testimony by
witnesses at all non-equity trials.

(b) Section 7 of the Kentucky Constitution
requires the government to preserve the
ancient mode of jury trial which includes
presentation of evidence through witnesses
under oath.

(1) Although the older cases (Ca. 1900)
inexplicably maintain that this is not part
of the constitutional guarantee.

(c) Section 11 of the Kentucky Constitution
requires the state to afford compuisory
process in favor of the defendant in a
criminal prosecution and mandates that the
defendant be allowed to meet the witnesses
"face to face."

(1)  This guarantee obviously has not voided
the ftraditional, common law hearsay
exceptions (e.g. co-conspirator, excited
_Utterance).

(2) "~ The question is how far the courts or the
legislature may go in adopting new
hearsay exceptions.

(d)(1) KRE 102 requires interpretation of the rules
to promote the growth and development of
the law of evidence so that truth may be
determined and proceedings justly
determined.

(2) But the count refused to adopt any
residual exceptions to the hearsay rule
[proposed KRE 804 (b)(5)]. The drafters
did not even propose a residual exception
like FRE 803(24).

(e) KRE 803 and 804 represent most of the
innovations in hearsay law and must be
tested against Sectons 7 and 11 to
determine if they subvert the trial process

envisioned by the constitutional guarantees.

() The federal constitutional confrontation
mandates that the defendant be allowed to
"confront” witnesses. [6th and 14th
Amendments).

(1)  Chiefly involve ¢o-defendant statements
and child testimony in recent years.
[Marsh v. Richardson, 481 U.S. 200;
Idaho v. Wright, 110 S.Ct. 3139 (1980}].

(C) The chief consideration on federal questions for sure
and on state questions perhaps is the expected
efficacy of cross-examination.

(1)  If cross-examination will not do much to insure that
the out of court statement actually was made and
is being reported accurately then the hearsay is
more likely to be admitted.

(2) The ultimate consideration is a balancing of the
necessity for the information (i.e. not available from
any other source) against the risks of fabrication
and inaccurate reporting.

(D) Because the exceptions found in Article Vill are both
statutes and court rules, they will be considered
doubly strong public policy choices.

(a) These exceptions have, with few exceptions,
been adopted by 40 other states and have been
used without successful challenge in the federal
system since 1975.

(b) In almost every instance, the place to challenge
the rules is in application to your case rather
than on the ground that the rule is itself a
constitutional violation.

(E) Specific Rules - General Rule of Exclusion.
(1) KRE 802 says that hearsay is not admissible
except as permitted by KRE or other rules of the
Supreme Court of Kentucky.

(a) There is no exception for bench trials.

(b) If it's hearsay and if there is no exception,
its not admissible in any proceeding to
which the rules apply.

(1) This means no “investigative hearsay” or
‘res gestae.”

{c) However, if the proceeding is one of those
listed in KRE 1101(d), this rule does not
apply and constitutional considerations of fair
process [14th Amendment; Section 2]
become the key argument.

(2)  Animportant question is the extent to which the
judge may allow retaliatory introduction of
hearsay statements.

(a) KRE 611(a) gives the judge control over
the "mode” of presenting evidence to
make the presentation effective for the
ascertainment of the truth.

(b) The courts are divided over the question
of whether the rule of completeness
allows the use of incompetent evidence in
a writing under the analog of KRE 106.

(c) The proper solution might be to exclude
the triggering statement under KRE 403 if
the objection is made in time.
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{(d) Otherwise, the admissibility of retaliatory
hearsay depends on the authority that KRE
611 and 106 actually give to a trial judge -
who knows?

(F) Specific Rules - Prior Statements.

(1)

(2)

[KRE 801A(a)] - any prior statement that a witness
in a proceeding has made is not excluded by the
hearsay rule if the following conditions are met:

(@) The declarant testifies at the trial or hearing;

(b) The declarant is examined concerning the
previous statement as required by KRE 613:
and

(¢) The statement is:

(1) inconsistent with the declarant's
testimony, or

(2) consistent with the testimony to rebut an
express or implied charge of recent
fabrication, improper influence or
improper motive, or

(3) a statement identifying a person that the
declarant had already perceived.

[KRE 801A(b)] - a prior statement of a party is not
excluded by the hearsay rule if

(a) itis offered against the party AND
(b) (1) is the party’s own statement
(2) is a statement in which the party or has
indicated agreement or belief in its truth.
(3) is a statement of a co-conspirator of the
party made during the course of and to
further the purpose of the conspiracy.
{a) the existence of the conspiracy is a KRE
104(b) decision.

(c) It does not matter whether the declarant is
available as a witness [KRE 804(a)] or not.

(G) Specific Rules - 803 Exceptions.

&)

(2)

3

It does not matter whether the declarant is
available or not.

The rule is a combination of traditional exceptions
and exceptions based on the belief thatintroduction
through a live witness would be more trouble than
it is worth.

Most often used.

(@) Excited utterance [803(2)] if the declarant
made a statement relating to a startling
event or condition while still under the stress
of excitment caused by the event.

(b)  [803(4)] medical statement, usually found in
hospital records, must satisfy the
requirement of being statements concerning
the illness or injury, not who caused it.

(¢) Regularly conducted activity [803 (6)] - any
record made contemporaneously with the
event described so long as it was the regular
practice of the entity to make records.

(1) If the source of information or the
circumstances or method indicate
trustworthiness problems, the exception
does not apply.
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(2) The maker does not have to have
personal knowledge as long as he gets
info from a person who does.

{3) Foundation: testimony of the keeper or
certificate of the medical records librarian
or other custodian.

(4)  Any opinion contained in records must be
one that could be given by the person
under KRE 701 or 702. [KRE 803(6)(B)).

(5) Any opinion or statement that involves
hearsay must satisfy either KRE 703(a) or
KRE 805, the double hearsay rule.

(d) Public Records [803(8)] - unless the
circumstances indicate lack of trust-
worthiness, public records or data
concerning the agency’s regularly conducted
and regularly recorded activities or
observations it was required to make and
reports on factual findings are not excluded.

(1) There are three exceptions:

()  Investigative reports by police and law
enforcement personnel.

(b) Investigations by an agency if it is a
party.

(¢) Factual findings offered by government in
criminal cases.

Absence of entry in business or public record.
[KRE 803(7); 803(10)].

(1)  If entry would be expected [recording of auto
tile; Boykin transcript], absence may be
noted to show non-existence of matter or
non-occuirence of the event.

Judgment of previous conviction [KRE 803(22)] - if
entered after trial or guilty plea {not nolo), judgment
imposing sentence of imprisonment not excluded if
introduced to support any fact essential to sustain
the judgment.

(1) May not be introduced against
non-defendants except for impeachment.
[KRE 609].

(H) Specific Rules - 804 Exceptions.

1)

2

Who is unavailable - a declarant who

(@) is relieved of the duty to testify [KRE 501] by
order of court.

(b) refuses to testify despite court order.

(c) testifies to lack of memory about the subject
matter (not the mere fact of) the statement.

(d) is dead or physically or mentally ill enough
that he cannot come to court or testify. [KRE
601).

(e) is a]bsent and cannot be subpoenaed or
otherwise summoned. [e.g. KRS 421.650].

A person is not unavailable if the proponent of the
hearsay statement has set up the situation by
procurement (bribes) or wrongdoing (threats, injury,
homicide, kidnapping). [KRE 804(a)].

(e) Types of statements admissible:

(@) [KRE 804(b)(1)] - former testimony at a




- - . -

proceeding or in a deposition if the opponent
had an opportunity and a reason to obtain
testimony by direct, cross or redirect as if on
trial of the issue of the instant case.

(b)  [804(b)(2)] - statement made by a declarant
about the cause or circumstances of what
the declarant believed to be impending
death.

{c) [B04(b)3)] - statement against the
declarant's civil or criminal interest that a
reasonable person would not make unless it
were true. If the statement exposes the
declarant to criminal liability, the proponent
must introduce corroborative proaf clearly
showing the trustworthiness of the statement.

(d)  [804(b)(4)] -

(1) statements concerning family - type
events of declarant.

(a) personal knowledge not required.

(2) statements about events of family or
close personal assoc.ates if
declarant most likely has accurate
information.

() Specific Rules - Double Hearsay and Impeachment.

M

@

KRE 805 allows hearsay within hearsay if both are
permitted by hearsay exceptions. (e.g. excited
utterances in medical records).

KRE 806 allows the opponent of hearsay state-
ments to cail the declarant if possibie (subject to
403 balancing and 611(a)), to attack an absent
declarant without laying a 613 foundation, and in
general to impeach by any method authorized
against a present witness.

IX. AUTHENTICATION AND ORIGINALS

(A)

There are only two requirements for the introduc-
tion of writings, photos, tape recordings or other
objects. The proponent must

(1

@

Introduce enough evidence to support a finding
that the matter or object is what it is claimed to
be [901(a)]; AND

If it is necessary to prove the contents of a
writing; recording or photograph, introduce the
original. {1002; 1001(3)] or duplicate [1003;
1001(4)]. The original is not required unless

{(a) there is a genuine question about the
authenticity of the original. [1003(1)).

(b) under the particular circumstances it
would be unfair to admit the duplicate in
place of the original. [1003(2)].

(c) the original is lost or destroyed for
reasons other than the proponent's bad
faith.

(d) the original cannot be obtained by any
(not just reasonable) judicial procedure.
OR

{(e) the possessor of the original, after being
given notice, by pleadings or octherwise,
that contents would be the subject of

proof at a hearing, does not produce the

original.

(B) The remaining rules are exceptions and iliustrations.
Some common ones are

)

4)

(6)

0

Public records which may be authen-ticated by viva
voce testimony of the keeper [KRE 901(b) (1)] or
by self authentication under KRE 902.

(a)  public documents, deeds, com-missions, etc.
may be introduced under seal and signature
of attestation. [902(1)].

(b) official records, court records, etc., by official
publication (e.g. S.W.2d; KRS) or attestation.
[902(4)).

(c) official publications, (e.g. LRC . Reports,
agency bulletins, etc.), by showing issuance
by a public authority. [902(5)).

(d) commercial paper (bad checks, etc.) to the
extent permitted by UCC. [902(9)].

(e) business records by a certification of the
custodian that the record was made at or
near the time of the matter, on personal
knowledge of the recorder or another, in the
course of a regularly conducted activity, as a
regular practice. [902(11)].

(1) the proponent must notify the
adverse party and make the record
available "sufficiently in advance” of
introduction to aliow the opponent
*a fair opportunity to challenge it".

(2) Public records are not subject to the
“*original® rule provided the
custodian either authenticates a
copy under KRE 902 or testifies that
the copy is correct after comparing
it to the original. [KRE 1005].

(3) Obviously if a party agrees by
testimony, deposition or written
admission that a copy is accurate,
there is no need to worry about the
original. [KRE 1007].

Handwriting may be authenticated by

(a) non-expert opinion [701} on the question of
genuineness if the witness became familiar
with it "not ... for purposes of litigation”.
[901(b)(2)]. _

(b) by expert opinion [702] of a witness who has
examined authenticated specimens.
[901(b)(3)].

{c) by the jury. [901(b)(3); 1008].

Any object may be authenticated by testimony that
it has a distinctive appearance, contents or
characteristics. [901(b)(4)].

Voices may be identified by the opinion of
someone who has heard the voice under
circumstances “"connecting” it with a speaker.
[SO1(b)(5)].

Telephone conversations may be authenticated by
showing that

(a) the call was made to the assigned number

(b) circumstances show that the person who
answered was the one called
(self-identification or otherwise)

(c) if a business, proof that the call was to a
place of business and related to business
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reasonably transacted over the phone.
[001(6)}.

Rubes®

KRE 901(3) permits the jury to compare items !
without any limitation.

By Leigh Rubin

5

KRE 901(3) also permits an expert to compare
samples with authenticated samples without any
limitation.

(10) In rare cases where documents, writings,
recordings or photographs are too much to be
examined in court “conveniently”, a party may
prepare a summary, a chart, or a calculation of the
information after notifying the opponent by writing
in a timely manner and affording the opponent an
opportunity to examine the originals. [KRE 1006).

X. CONCLUSION

(A) The major faults of common law or hybrid
evidence rules were the difficulty in teaching each
new class of lawyers the law, the difficulty in
i 3 convincing older lawyers that local custom did not
1 supersede statutes or cases setting out standards,
and the wide disparity of applications around the
g state and even between divisions of the same
e ‘ clrcuit.
i 8! (1)  The chief practical problem until the 1980s was
) the absence of meaningful judicial decisions
applying evidence law.

e A Y P e R e

Creators Syndicate, Inc.
kj'ﬁb ©1991 Leigh Rubin!

it was difficult to conceal
his lack of self-confidence.

{B) There is a iot to be said in favor of the Rules of
Evidence.

(1) The rules are all in one place.

(2) The Rules have been construed in the federal
system for 17 years and the great majority of
states for the same or lesser periods so there is
a consensus on what most of the language
means and a source of ready information about
application. . :

MATERIALS AVAILABLE

DPA MOTION FILE ANDINSTRUCTIONS MANUAL: The Department

of Public Advocacy has collected many motions and instructions filed in

actual criminal cascs in Kentucky, and has compiled indexes of those motions

and instructions. Instructions arc categonized by offensc and statute number.

. . Many motions include memorandums of law.

(3) The law can be made uniform if everyone
realizes that the language has a particular

meaning and is not intended to be a CAPITAL CASES: The motion file contains many motions which arc
restatement of Kentucky common and statutory applicable to capital cases, and that includes many motions filed in capital
law. cascs on non-capital issucs.

In addition to containing tendered capital inszructions, the DPA Ins'lruclions
Manual contains instructions actually given in many Kentucky capital cases
for both the guilt/innocence and penalty phases.

(C) Therefore, do not rely on Kentucky cases interpreting
superseded evidence concepts.

(1) The exceptions are KRE 613, KRE 706, KRE
804(a), KRE 803(4) and KRE 804 (b)(3) which, in
the case of 613 and 706 are transplants from the
Criminal Rules and, in the case of 803(4), 804(a)
and 804(b) (3) are rules adopted in case law by the
Supreme Court before the Rules of Evidence were
adopted.

COPIES AVAILABLE: Copics of the instructions and motion file indexes
are free 1o any public defender in Kentucky and any of the actual instructions
or motions ar¢ free to public defenders in Kentucky, whether fuli-time,
part-time, contract or conflict. Each DPA field office has an entire set of the
instructionsand motions.

Criminal defense advocates can obtain copies of the indexes, instructions, or
motions for the cost of copying and postage.
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MAKING AND MEETING OBJECTIONS:
INSURING THAT THE
CLIENT’S STORY IS COMMUNICATED

"I am not a potted plant, Sir."
Brendan V. Sullivan, Jr.

A. In General

co NTENTS 1. Timeliness
Contemporaneous objection rule requires
Page(s) ‘ that an objection be made at the time of
the ruling. RCr 9.22; KRE 103(a)(1).
A. In General 54 2. What is the objection?
The objecting party must make known to
B. Pretrial Discovery 54 the court either the action which he/she
desires the court to take, or his/her ob-
C. Motions in Limine 55 ]:;téon to the action of the court. ‘RCr
D. Voir Dire 55 3. Grounds for the Objection
A party is required to state the grounds
E. Opening Statement 55 for an objection only when requested to
do so by the court. Ross v. Common-
, wealth, Ky. App., 577 SW.2d & (1978);
F. Commonwealth's Case 55- RCr 9.22; KRE 103(a)(1).
56

4. Relief Requested

G. Defense Case 56 If objection is made after error occurred,
| party making objection must ask for such
remedial relief as is desired. Ferguson v.

i H. Avowals - RCr9.52 56 Commonwealth, Ky., 512 S.W.2d 501
‘ ;i (1974); Commonweaith v. Huber, Ky.,
E 1 I.  Motion - 711 S.W.2d 490 (1986); White v. Com-
| B ; ; ith, Ky. App., 695 S.W.2d 438
K Directed Verdi monweaith, By. App..
: “ o 56 (1985). ;
\ f é J. Instructions 57 If objection sustained and further relief is
§ i . sought, a specific request for such relief
‘ % K. Verdict of Jury 57 must be made. Jackson v. Common-
18 wealth, Ky. App., 717 SW.2d 511
' i L. Sentencing 57 (1986).
‘ 5{ ) 5. Ruling Required
b M. Constitutional Grounds If objection made, party making it must
for Objections 57- insist on ruling or objection is waived.
! 58 Bell v. Commonweailth, Ky., 473 S.W.2d
820, 821 (1971); Harris v. Common-
wealth, Ky., 342 SW.2d 535 539
i (1961).

Pretriai Discovery

A P T
>

If you announce ready for trial, you waive any
non-compliance with discovery rules or orders.
; Sargent v. Commonwealth, Ky., 813 SW.2d
! 801 (1991)
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C. Motions in Limine

1.

Motion

A request for a pretrial ruling on the
admissibility of evidence may be made
under KRE 103(d).

Ruling
The court may defer a ruling, but if the
issue is resolved by an "order of record”,
no further objection is necessary. KRE
103(d).

Reconsideration

Reconsideration of a pretrial in limine
ruling is authorized if new circumstances
at trial require it. KRE 103(d).

D. Voir Dire

1.

Challenge to Panei

An objection to the method of selection
or summons of jurors must precede ex-
amination of jurors. RCr 9.30. [For
procedures governing summons selec-
tion and release from service of jurors,
see RCr 9.30, KRS 29A.060 and Part I,
Administrative Procedures of the Court of
Justice].

Challenge to Individual Jurors

a.  “When there is reasonable ground
to believe that prospective juror
cannot render a fair and impartial
verdict on the evidence, he shall be.
excused as not qualified” RCr
9.36(1).

b.  Utilize Witt Standard: Wain-wright
v. Wit 469 U.S. 412 420, 105
S.Ct. 844, 850, 83 L.Ed.2d 841
(1985).

A person is qualified for jury service
if his or her "views would prevent or
substantially impair the perfor-
mance of his (or her) duties as a
juror in accordance with [the]
instructions and [the] oath.”

¢. Al challenges must be made be-
fore jury is sworn. No prospective
juror may be challenged after being
accepted unless the court for good
cause permits it. RCr 9.36(3).

Batson Chalienges

Objections to the prosecutor's use of
peremptory challenges for improper
reasons must be made before the
stricken jurors are released and the re-
maining jurors are sworn.

Remember that when you make a Bat-
son challenge: you are asserting your
client's right to a properly empaneled jury
and the excluded juror's right to be free
from illegal discrimination. Powers v.
Ohio, 111 S.Ct. 1364 (1991); Edmonson

V. Leesville Concrete Co., 111 S.Ct
2077 (1991) and you may be called upon
to explain your reasons for peremptory
challenges. Georgia v. McCollum, 505
US._., 112SCt __, 120 L.Ed.2d 33
(1992).

4. When your challenges for cause are
denied.
Must use ali peremptory challenges and
allege that unacceptable jurors sat on
jury to preserve error. Foster v. Com-
monweaith, Ky., 827 S.W.2d 670 (1991);
Williams v. Commonwealth, Ky. App.,
829 S.W.2d 942 (1992).

5.  Defining Reasonable Doubt Prohibited
Commonwealth v. Callahan, Ky., 675
S.W.2d 391 (1984); Sanborn v. Com-
monwealth, Ky., 754 S W.2d 534 (1988).

Opening Statement

The prosecutor may state the nature of the
charge and the evidence upon which he or
she will rely to supportit. RCr 9.42.

Even though you are going to argue your
case, don’t let the prosecutor argue his or
hers. RCr 8.42(2); Turner v. Commonwealth,
Ky., 240 S.W.2d 80 (1951).

it is reversible error for a prosecutor to
discuss evidence that the court had ruled
inadmissible. Linder v. Commonweaith, Ky.,
714 S.W.2d 154 (1986); KRE 103(c).

If the prosecutor tells about damaging
information in opening statement, then fails to
introduce evidence to support it, the proper
remedy is a motion for mistrial. Williams v.
Commonwealth, Ky., 602 S.W.2d 148 (1980).

Commonwealth’s Case

1. Make Timely Objections.
KRE 103(a). [See Above, Section A.1].

2. Motion to Strike
If you want the court to strike evidence,
you must specifically ask for this relief.
KRE 103(a)(1).

3. Delayed Objections

A delayed objection may be made if (a)
judicial notice is taken before an oppor-
tunity to be heard. KRE 201(e); (b) a
person discloses privileged information
before the holder of the privilege has
time to assert it. KRE 510(2); (c) the
judge calls a witness or questions a
witness or asks questions tendered by a
juror. KRE 614.

4. Objections Not Necessary
In two situations, you may preserve an
error without making any objection: (a)
the judge testifies at trial, or (b) a juror
testifies at trial. KRE 605 and 606.
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Mistrial

If your objection is sustained and you
ask for an admonition, which is given,
you are deemed to be satisfied with the
relief and cannot argue on appeal that a
mistrial should have been granted. If
you want a mistrial, you must ask for
one. Morton v. Commonweaith, Ky., 817
S.w.2d 218 (1991).

G. Defense Case

1.

Separation of Witnesses

If one of your witnesses violates the rule,
the court cannot automatically preclude
the witness’ testimony, but must hold a
hearing before ruling. Henson v. Com-
monwealth, Ky., 812 S.\W.2d 718 (1991).

Impeachment With Prior Felony
Conviction

Object on the basis that the conviction is
too remote in time. A twenty-two year
old conviction is too old for impeachment
purposes. Brown v. Commonwealth,
Ky., 812 S.W.2d 502 (1991).

Character Evidence

Object to anything that sounds like
character evidence, whether it came
from prosecution witnesses, cross-
examination of defense witnesses or
cross-examination of your client.
Character evidence is not admissible
unless and until the defendant places his
or her character in issue. Holbrook v.
Commonwealth, Ky., 813 SW.2d 811
(1991). ’

Separate Trial

If you asked for a trial separate from a
co-defendant, keep pointing out to the
court how the proceedings are untair,
even at the penalty phase of trial. See:
Cosby v. Commonwealth, Ky., 776
SW.2d 367 (1989) and Foster v.
Commonwealth, Ky., 827 S.W.2d 670
(1991).

H. Avowals - RCr 9.52 states:

1.

In an action tried by a jury, if an
objection to a question propounded to a
witness is sustained by the court, upon
request of the examining attorney the
witness may make a specific offer of his
answer to the question. The court shall
require the offer to be made out of the
hearing of the jury. The court may add
such other or further statement as clearly
shows the character of the evidence, the
form in which it was offered, the objec-
tion made, and the ruling thereon. In
actions tried without a jury the same
procedure may be followed, except that
the court upon request shall take and
report the evidence in full, unless it
clearly appears that the evidence is not
admissible on any ground or that the
witness is privileged.

December, 1992/Kentucky DPA The Advocate 56

NOTE:

In Jones v. Commonwealth, Ky., 623
S.W.2d 226 (1981), it was held to be
prejudicially erroneous for a trial court to
deny defense counsel an opportunity to
offer the testimony of a witness by
avowal. See also Powell v. Common-
weaith, Ky., 554 S W.2d 386 (1977).

KRE 103(b) says that the court "may"
direct that an offer of proof be in
question and answer form. While this
suggests that a narrative may be suffi-
cient, the safest practice would be to
make a question and answer avowal
unless the court orders otherwise.

I.  Motion - Directed Verdict

1.

NOTE:

Kimbrough v. Commonwealth, Ky., 550
S.Wad 525 (1977); Queen v. Com-
monwealth, Ky., 551 S.W.2d 239 (1977).

You must make a motion for a directed
verdict at the close of the prosecution’s
case and at the close of the defense's
case in order to properly preserve an
issue as to the sufficiency of the evi-
dence for appeilate review. If either or
both parties offer rebuttal evidence, an
additional motion for a directed verdict
should be made as a safeguard at the
close of such proof.

You must object to the given instructions
in order to preserve an issue as to suffi-
ciency of evidence for appellate review.

General motions for directed verdicts on
all counts of the indictment are insuff-
icient to apprise the ftrial court of the
precise nature of the objection. Seay v.
Commonwealth, Ky., 609 SW.2d 128,
130 (1980).

If defendant's evidence fills in gap in
prosecution’s case, then defendantis not
entitlted to directed verdict. Heflin v.
Commonwealth, Ky. App., 689 SWw.2d -
621 (1985); Cutrer v. Commonwealth,
Ky. App., 697 S.W.2d 156 (1985).

In Dyer v. Commonwealth, Ky., 816
S.W.2d 647 (1991), the court said that it
was not necessary to make a DV motion
at the close of all evidence if one was
made at the close of the Common-
wealth's case and no new defense
evidence cured the defect in the
Commonwealth's evidence. IGNORE
THIS CASE.

Directed Verdict Test

In Commonwealth v. Benham, Ky., 816
S.W.2d 186 (1991), the court explained
that Sawhill. v. Commonwealth, Ky., 660
S.W.2d 3 (1983) is a trial court test for
DV and Trowel v. Commonweaith, Ky.,
550 S.W.2d 530 (1977) is an appellate
test.




J. Instructions

1.

NOTE:

NOTE:

RCr 9.54(2) states:

Any party may tender instructions but no
party may assign as error the giving or
the failure to give an instruction unless
he makes specific objection to the giving
or the failure to give an instruction before
the court instructs the jury, stating
specifically the matter to which he
objects and the ground or grounds of his
objection.

See Evans v. Commonwealth, Ky., 702
S.W.2d 424 (1986).

Right to Lesser Included Offense
Instructions

Ward v. Commonweaith, Ky., 695
SW.2d 404, 406 (1985); Trimbie v.
Commonwealth, Ky., 447 S.W.2d 348
(1969); Martin v. Commonwealth, Ky.,
571 SW.2d 613 (1978); Luitrell v.
Commonwealth, Ky., 554 SW.2d 75
(1977).

Also argue LIO INS. required as part of
right to present a defense under 6th and
14th Amendments to United States Con-
stitution and Section 11 of Kentucky
Constitution,

Entitied to Instructions on D's Theory
of Case

Sanborn v. Commonwealth, Ky., 754
S.W.2d 534, 549-550 (1988); Kohler v.
Commonwealth, Ky., 492 SW.2d 198
(1973); Rudolph v. Commonweaith, Ky .,
504 S.W.2d 340 (1974).

Entitled to Instructions on Alternative
or Inconsistent Theories of Defense
Pace v. Commonwealth, Ky., 561
SW.2d 664, 667 (1978); Mishler v.
Commonwealth, Ky., 556 S.W.2d 676
(1977).

Instructions Protecting Right to
Unanimous Verdict

Wells v. Commonwealth, Ky., 561
SWw.a2d 85 (1978); Boulder v.
Commonwealth, Ky., 610 SW.2d 615
(1980); Hayes v. Commonwealth, Ky.,
625 S.W.2d 583 (1981).

Defendant entitled to majority verdict
under 6th Amendment - Johnson v.
Louisiana, 406 U.S. 356, 92 S.Ct. 1620,
32 L.Ed.2d 152 (1972); Apodaca v.
Oregon, 406 U.S. 404, 92 S.Ct. 1628, 32
L.Ed.2d 184 (1972).

Preserving Error

Tendering an instruction and argumentto
the court in support of the instruction is
not sufficient to preserve the objection.
A party must specifically object to the

instructions given by the court before the
court gives those instructions.
Commonwealth v. Collins, Ky., 821
S.W.2d 488 (1991).

Verdict of Jury

if a defect in a verdict is merely formal, the
defense must bring the error to the court's
attention before the jury is discharged, but if
the defect is one of substance, the error may
be raised after the jury is discharged such as
in a motion for new trial. Caretenders, Inc. v.
Commonwealth, Ky., 821 S.W.2d 83 (1991).

Sentencing

1. Jurisdictional Error

The Weliman v. Commonweaith, Ky.,
694 SW.2d 696 (1985) rule that "sen-
tencing is jurisdictional...{and] cannot be
waived by failure to object’ does not
apply to procedural errors which must be
objected to in the trial court.
Montgomery v. Commonweaith, Ky, 819
S.W.ad 713 (1991). [Whether a jury
must fix a sentence on the underlying
offense before fixing' an enhanced
sentence for PFO is procedural).

2. Concurrent/Consecutive Sentences
An instruction allowing the jury to
recommend concurrent or consecutive
sentences [KRS 5§32.055] must give the
jury the option of recommending that
some sentences be served concurrently
and some consecutively, not all or
nothing. Stoker v. Commonwealth, Ky.,
828 S.W.2d 619 (1992).

Constitutional Grounds for Objections

It you cite particular constitutional provisions,
be carefui that you don't leave one out. Don't
forget the state constitution.
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Rights Protected

Search and Seizure
Self-Incrimination

Grand Jury indictment
Double Jeopardy

Due Process (Due Process
of Law is invoked in

federal cases by the

5th Amendment and in state
cases by the 14th Amendment)
Speedy Trial

Public Trial

Jury

Informed of Nature
of Accusation

Confrontation and
Cross-Examination

Compulsory Process

Effective Counsel
(& Right to Counsel)

Bail

Cruel and Unusual
Punishment

Present a Defense

Prohibition Against
Ex Post Facto Laws
Freedom of Speech

Privacy

Equal Protection

Federal Constitution

4th Amendment
5th Amendment
5th Amendment

5th Amendment
13th Amendment

S§th Amendment
14th Amendment

6th Amendment
6th Amendment
6th Amendment

6th Amendment

6th Amendment

6th Amendment

6th Amendment

8th Amendment

8th Amendment

6th Amendment

14th Amendment

Article |

Section 10

1st Amendment

5th Amendment
14th Amendment

5th Amendment
14th Amendment

Ky. Constitution
Section 10
Section 11
Section 12

Section 13

Sections 2,3,11

Section 11
Section 11
Sections 7,11

Section 11
Section 11

Section 11

Section 11

Sections 16,17

Section 17
Section 11
Section 19
Section 8
Sections 1,2

Sections 2,3
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COMPONENTS OF AN OBJECTION

Perhaps the most frequently used weapon of a tial lawyer is the
mundane and ostensibly simplistic procedural device of the oral
objection. As a procedure the verbal objection freezes the trial or
hearing in a state of suspended animation, propels the objector to center
stage to be heard, provides a vehicle by which the objector can
persuade the frial judge that the objection should be sustained and
appropriate curative relief granted, and insures that a reviewing court will
understand exactly what the overruling of the objection and/or the
requested relief did to prejudice the accused's right to a fair trial. To
appreciate the functions of the trial objection, one must dissect the
objection and analyze its anatomy. ’

Reduced to a basic structure, the eleven components of an objection
are:

1. HAIL The word, phrase or sentence used to interrupt the
proceedings and to secure an opportunity to speak on the record.
Examples of effective hails include: May | approach the bench?
May | be heard? May the defense be heard? Objection! The
defense objects!

2. OBJECTION. A phrase or sentence which immediately notifies the
court and your adversary that you object and identifies exactly what
question, answer, tactic, conduct or occurrence you believe is
objectionable. For example: Object to the question. Objection, the
witness’s answer is replete with inadmissible hearsay. The defense
objects to the prosecutor's characterization of the defendant as
"pond scum."

3. GROUNDS. A statement of the legal basis, whether statutory,
decisional, procedural or constitutional, for your objection.
Kentucky only requires a statement of “the specific grounds” of an
objection "upon request of court...if the specific ground was not
apparent from the context.” KRE 103(a)(1). Nevertheless,
explaining the grounds for the objection is often necessary to
persuade the trial court and to insure that the record on appeal
clearly states the defense position.

~ 4. PREJUDICE. A description of how the objectionable matter will

adversely impact on your client's "substantial rights™ [KRE 103(a)]
with specific references to the unique circumstances of your
individual case. Example: If the prosecution is allowed to introduce
evidence of my client's membership in a gang, the jury will infer
from that information that: (1) he has committed prior "uncharged
misconduct” with the gang; (2) his character is bad and is
compatible with the commission of the charged violent crimes; (3)
he is unbelievable as a witness due to his gang loyalties; (4) he is
a member of an ongoing criminal conspiracy run by the gang; and
(5) he condones and in fact encourages violent and lawless
conduct. This ruling will allow the prosecution to suggest without
any proof that the defendant has a prior record, has a flawed
character, has been impeached as a witness, is involved in yet
undiscovered ongoing crimes, and by his lifestyle explicitly rejects
any semblance of law and order in the community.

5. CONSTITUTIONALIZATION. identification of the federal and state
constitutional provisions which will be violated by the objectionable
evidence, tactic, conduct or occurrence. Example: The
prosecutor's question is intended to elicit inadmissible hearsay and
the introduction of that evidence will violate the accused's rights of
confrontation and cross-examination as guaranteed by the Sixth
and Fourteenth Amendments to the United States Constitution and
Section 11 of the Kentucky Constitution.

6.

10.

11.

REQUEST FOR RULING. Having voiced an objection, counsel
must request that the trial court either sustain or overrule the
objection. Examples: Your Honor, the defense requires a ruling on
its objection. The defense objection is still pending and requires a
ruling by you before the trial [hearing] can proceed.

RULING. “[lJf an objection is made, the party, making the
objection, must insist that the trial court rule on the objection, or,
else it is waived.” Bell v. Commonwealith, Ky., 473 S.W.2d 820,
821 (1971); Harris v. Commonwealth, Ky., 342 S.W.2d 535, 539
(1961).

REQUEST FOR RELIEF. When a defense counsel merely objects
to an error, such as improper evidence being presented to the jury,
without requesting any relief, the trial court's sustaining of the
objection affords the defense as much relief as is requested. See
Wheeler v. Commonwaealth, Ky., 472 SW.2d 254, 256 (1971).
Normally the requested relief should begin with the greatest relief
available, such as dismissal of the charges or mistrial. If the trial
court denies that level of relief, then defense counsel should
request a lesser degree of relief, such as an admonition to the jury.
Defense counsel should note on the record that the defense
request for the lesser relief does not waive the original request for
the more substantial relief.

REQUEST FOR RULING ON RELIEF. Having sought a specific
form of relief, counsel must request that the trial court either grant
or deny, on the record, that form of relief.

RULING ON RELIEF. Here again a failure of counsel to insist that
the trial judge either grant or deny the requested relief will
undoubtedly waive the issue of whether the defense was entitled
to the specific relief requested.

RENEWAL. Even though an objection was previously overruled by
the trial judge, defense counsel should renew the objection at every
subsequent point in the proceedings where the challenged
evidence is reiterated or discussed. Example: The defense
renews its prior objection 1o the admission of this evidence and
moves this Court to reconsider its prior ruling holding this evidence
admissible.

Once the component parts of the oral objection are known and
appreciated, a trial lawyer is able to fashion those separate parts
into a procedural device with offensive and defensive capabilities
which can pierce the adversary's suspect proof or shield the
defense case from the adversary's improper or illegal tactics. The
often overlooked vehicle of the oral objection is a complex tool
which should be artfully employed initially to persuade the trial court
to rule in the objector’s favor or, failing that, to preserve the trial
court's error.

J. VINCENT APRILE Il

DPA General Counsel

100 Fair Oaks Lane, Suite 302

Frankfort, Kentucky 40601

(502) 564-8006

FAX: (502) 564-7890
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FEDERAL CONSTITUTIONAL BULLETS

Vince Aprile

a—— ] [CotNsEL> | FAIRNESS » [DEFENSE D
S ——

PRESUMPTION OF INNOCENCE - Estelle v. Williams, 96 S.Ct. 1691 (1976);
Taylor v. Kentucky, 98 S.Ct. 1930 (1978).

RIGHT OF SELF-REPRESENTATION - Farerta v. California, 95 S.Ct. 2525 (1975).

RIGHT TO COUNSEL
FELONY TRIAL - Gideon v. Wainwright, 83 S.Ct. 792 (1963).
MISDEMEANOR TRIAL - Argersinger v. Hamlin, 92 S.Ct. 2006 (1972);
Scort v. Hlinois, 99 S.Ct. 1158 (1979).
APPEAL - Douglas v. California, 83 S.Ct. 814 (1963).

RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL
TRIAL - McMann v. Richardson, 90 S.Ct. 1441 (1970)
APPEAL - Evitts v. Lucey, 105 S.Ct. 830 (1985).

TEST FOR EFFECTIVE ASSISTANCE OF COUNSEL - Strickland v. Washington, 104 S.Ct.
2052 (1984).

RIGHT TO CONFLICT-FREE COUNSEL - Holloway v. Arkansas, 98 S.Ct. 1173 (1978);
Cuyler v. Sullivan, 100 S.Ct. 1708 (1980).

GUIDING HAND OF COUNSEL - Brooks v. Tennessee, 92 S.Ct. 1891 (1972).
RIGHT TO NOTICE - Cole v. Arkansas, 68 S.Ct. 514 (1948).

RIGHT TO SPEEDY TRIAL - Klopfer v. North Carolina, 87 S.Ct. 988 (1967);
Barker v. Wingo, 92 S.Ct. 2182 (1972).

TRIAL ONLY WHEN COMPETENT - Pate v. Robinson, 86 S.Ct. 836 (1966);
Drope v. Missouri, 95 S.Ct. 896 (1975).

FAIR TRIAL IN A FAIR TRIBUNAL - In re Murchison, 75 S.Ct. 623 (1955).

FAIR AND IMPARTIAL JURY - Irvinv. Dowd, 81 S.Ct. 1639 (1961).
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FAIR AND IMPARTIAL JUDGE -
TRIAL - Johnson v. Missouri, 91 S.Ct. 1778 (1971).
APPEAL - Aetna Life Insurance Co. v. Lavoie, 106 S.Ct. 1580 (1986).

RIGHT TO DEFENSE EXPERT - Ake v. Oklahoma, 105 S.Ct. 1087 (1985).

RIGHT TO BE PRESENT IN THE COURTROOM - Jllinois v. Allen, 90 S.Ct. 1057 (1970).
RIGHT TO CONFRONTATION - Pointer v. Texas, 85 S.Ct. 1065 (1965).

RIGHT TO CROSS-EXAMINATION - Pointer v. Texas, 85 S.Ct. 1065 (1965).

RIGHT TO COMPULSORY PROCESS - Washington v. Texas, 87 S.Ct. 1920 (1967);
United States v. Valenzuela-Bernal, 102 S.Ct. 3440 (1982).

RIGHT TO PRESENT DEFENSE - Chambers v. Mississippi, 93 S.Ct. 1038 (1973).

RIGHT TO TESTIFY - Rock v. Arkansas, 107 S.Ct. 2704 (1987).

RIGHT TO BE FREE FROM SELF-INCRIMINATION - Harris v. New York, 90 S.Ct. 643 (1971).
PROOF BEYOND REASONABLE DOUBT - In re Winship, 90 S.Ct. 1068 (1970).

UNCONSTITUTIONAL INSUFFICIENCY OF THE EVIDENCE
. (“NO RATIONAL TRIER OF FACT” TEST) - Jackson v. Virginia, 99 S.Ct. 2781 (1979).

NO EVIDENCE OF GUILT - Thompson v. Louisville, 80 S.Ct. 624 (1960).
FUNDAMENTAL FAIRNESS - Lisenba v. California, 62 S.Ct. 280 (1941).
CRUEL AND UNUSUAL PUNISHMENT - Trop v. Dulles, 78 S.Ct. 590 (1958).
RIGHT TO A PUBLIC TRIAL - In re Oliver, 68 S.Ct. 499 (1948).

DOUBLE JEOPARDY - Benton v. Maryland, 89 S.Ct. 2056 (1969).
PROSECUTORIAL VINDICTIVENESS - U.S. v. Goodwin, 102 S.Ct. 2485 (1982).

PRESUMPTION OF PROSECUTORIAL VINDICTIVENESS - Blackledge v. Perry, 94 S.Ct.
209 (1974).

PRESUMPTION OF JUDICIAL VINDICTIVENESS - North Carolina v. Pearce, 89 S.Ct.
2072 (1969).

UNCONSTITUTIONAL PROSECUTORIAL MISCONDUCT - Donnelly v. DeChristoforo, 94 S.Ct.

1868 (1974).

APPELLATE DUE PROCESS - Evitts v. Lucey, 105 S. Ct. 830 (1985).
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PAYNE V. TENNESSEE.:
- MUST VICTIM-IMPACT
EULOGIES RETURN TO KENTUCKY?

THE PAYNE DECISION

The Supreme Court's parting shot from its 1990-91 term was the
long-expected Payne v. Tennesses, 111 S.Ct. 2697 (June 27, 1991). At
the penalty phase of Pervis Payne's trial for murdering a woman and her
young daughter, the State presented testimony of the victim's mother
about the effect of the murders on the victim's young son, who had
survived the attack. The prosecutor asked for a death verdict, arguing
that it was the appropriate thing for the jury to do for the victim's
surviving son and mother. Payne, a mentally handicapped black man,
was sentenced to death.

The Tennessee Supreme Court affirmed the sentence, Payne v. State,
791 S.W.2d 10 (1990), rejecting Payne’s argument that this type of
testimony and argument violated his Eighth Amendment rights under
Booth v. Maryland, 482 U.S. 496, 107 S.Ct. 2529, 96 L.Ed.2d 440
(1987) and South Carolina v. Gathers, 490 U.S. 805, 109 S.Ct. 2207,
104 L.Ed.2d 876 (1989). The Tennessee Court found the grandmother’s
testimony “technically irrelevant” but harmless error under Booth, 791
‘S.W.2d at 18. As to the prosecutor's argument, the Court found it
“relevant to this defendant's personal responsibility and moral guilt”; the
Court seemed more offended by the notion that "a parade of witnesses
may praise the..defendant..., without limitation as to relevancy, but
nothing may be said that bears upon...the victims." 791 S.W.2d at 19.
Any Gathers error, the Court stated, was harmiess.

The Supreme Court granted cert solely on the question, not raised by
either party, of whether Booth and Gathers should be overruled. 111
S.Ct. 1031 (Feb. 19, 1991). Barely four months later the case had been
briefed, argued and decided.

Like a weasel gnawing off its foot to escape a trap, the Supreme Court
overruled Booth and Gathers, and chewed off some of its own legitimacy
as an institution. The Court not only continued its recent trend of
reaching Constitutional issues when not necessary to the case before
it, it spat upon the stability of its own rulings as a foundation for the
development of law. We were wrong in 1987 and 1991, the Court seems
to say, so now that we have two new members we'll just say "oops” and
change our minds. As noted in Justice Marshall's final dissent, “Power,
not reason, is the new currency of this Court's decision making.” 111
S.Ct. at 2619. )

All this has some terrifying implications for what's left of the Bill of
Rights. (See Marshall's dissent at 111 S.Ct. 2623 for a list of other
recent cases likely now to be overruled.) But as to the narrower question
of how we keep capital trials in Kentucky from being reinfected with
victim impact testimony and argument, both Payne and the Kentucky
Constitution provide us with a strong position.

To begin with, it is important to keep in mind what Payne does not hold.
"We do not hold today that victim impact evidence must be admitted, or
even that it should be admitted.” 111 S.Ct. at 2612 (O'Connor, J.,
concurring). Rather, the Court places primary responsibility for defining
crimes, fixing punishments and establishing trial procedures with the
States. 111 S.Ct. at 2607. it thus holds that "if the State chooses to
permit the admission of victim impact evidence and prosecutorial
argument on that subject, the Eighth Amendment erects no per se bar.”
111 S.Ct. at 2609 (emphasis added). .Moreover, for what it's worth, a
defendant "may seek appropriate relief under the Due Process Clause
of the Fourteenth Amendment if such evidence or argument infects the
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sentencing proceeding.” 111 S.Ct. at 2612 (O'Connor, J., concurring).
And Payne does not disturb the third part of Booth 's and Gathers'
holding, that the Eighth Amendment precludes admission of victim's
family members’ opinions regarding the appropriate sentence. 111 S.Ct.
at 2611, n.2.

THE KENTUCKY CASES

Kentucky, for the most part, has not chosen to permit the admission of
this type of evidence and argument. As far back as 1936 in Benge v.
Commonwealth, 265 Ky. 503, 87 SW.2d 54, 56 (1936) our Court
disapproved of evidence showing the murder victim "was a member of
the church, did not drink at the time he was killed, but attended church
regularly and sang in meeting.” The Court stated that *evidence of the
good or bad morals of the one slain has no proper place in a trial for
murder.” Again in ice v. Commonwealth, Ky., 667 S.w.ad 671, 676
(1984), the Court condemned the introduction of evidence "to engender
sympathy for the victim and her family." See also Nickell v.
Commonwealth, Ky., 565 S.W.2d 145, 147 (1978).

Subsequent to the decision in Booth, the Kentucky Supreme Court
addressed the issue in Sanborn v. Commonwealth, Ky., 754 sw.ad
534, 542-43 (1988) in which the prosecution called five members of the
victim's family to eulogize the victim, and then argued for death based
on the impact of the crime on the family. Finally, the prosecutor recited
“Barbara’s [the victim's] favorite poem™ to the jury. Significantly, the
Court made no mention of Booth, the Eighth Amendment, or §17 of the
Kentucky Constitution. instead, the court approached the problem from
a due process standpoint, relying on the Fifth and Fourteenth
Amendments and Ky. Const. §11, and weighing the "relatively remote
evidentiary value” against the "inflammatory nature of the evidence, with
references to Benge, Ice and Nickell And the Court issued this
declaration, which should be quoted in every motion to exciude
victim-impact evidence:

The principle that conviction and punishment are
not contingent upon who was the victim is a difficult
concept to explain to the public in the present
climate of victim's advocacy. Nevertheless, it is
fundamental to our American system of justice and
cannot be ignored in individual cases.

754 S.W.2d at 543 (emphasis added).

The emphasized language seems to provide a basis for invoking Ky.
Const. §17 as well. But in any event, since Sanborn does not rest on
Booth or the Eighth Amendment, it is unaffected by the dispatching of
Booth. indeed, Payne suggests precisely the type of analysis aiready
conducted in Sanborn.

in Morris v. Commonwealth, Ky., 766 S.W.2d 58, 81-62 (1989) which
preceded Gathers by four months, the Court condemned the
prosecutor's eulogistic speeches and questions and referred to Booth.
But in Dean v. Commonweaith, Ky., 777 S.W.2d 800, 904-05 (1989) the
Court again ignored Booth, Gathers, and the Eighth Amendment and
squarely implicated the Kentucky Constitution.

in Deanthe prosecutor questioned the victim's husband as to her chgrch
attendance and civic activities, and then in his guilt phase summation
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said the defendant "killed a fine wife, he killed a fine citizen, a fine
Christian lady.” Once again referring back to Benge, the Court held that
such “impermissible glorification of the victim...undermined [Dean's]right
to a fair trial guaranteed implicitly by §2 and §11 of the Kentucky
Constitution.” Once again, this case is unaffected by Payne v.
Tennessee.

To be sure, the exdlusion of "victim glorification® evidence under the

- Kentucky cases has not been absolute, uniike the Eighth Amendment

rule of Booth and Gathers. In McQueen v. Commonwealth, Ky., 669
S.W.2d 519, cert. denied, 469 U.S. 893 (1984) a pre-Booth case, the
Court approved in strong language the admission of testimony by the
victim's father about her employment and college activities. There was
apparently no reference to the testimony in summation . The Court
called McQueen's argument "totally offensive” and stated that there was
"no error in bringing to the attention of the jury that the victim was a
living person, more than just a nameless void left somewhere on the
face of the community.”

Perhaps abashed by the Supreme Court's ruling in Booth, the Kentucky
court backed away from McQueen in its Sanborn opinion, and made no
mention of it in Morris and Dean. But in the non-capital case of
Campbell v. Commonwealth, Ky., 788 S.W.2d 260, 263-64 (1990) the
court tried to strike a balance between McQueen and Sanborn.
Testimony that the victim was a teacher, club sponsor, weight lifter and
jogger was held not to be improper because it was introduced by only
one witness, without emotional outbursts, not "overly expounded upon”
by the prosecutor, and not likely to have caused the jury to decide on
guilt because of the victim's identity. As the case was not capital, no
Ky.Const. §17 issue was raised. The simple fact that it was non-capital
gives rise to an argument that Campbell is less compelling. authority in
a capital case.

Most recently,in the capital case of Clark v. Commonwealth, Ky., 833
S$.W.2d 793, 786-87 (1992), the Kentucky Supreme Court reaffirmed the
validity of Dean and Sanborn in reversing Clark's conviction. in Clark,
the Commonwealth had introduced evidence in the guilt phase about the
victim's relationship with his family and friends, and the prosecutor's
closing guilt phase argument was "charged with emotional statements
engendering sympathy for the victim and his family.” Without specificaily
addressing the Constitutional issues, the Court "disapproved [such}]
sensationalizing tactics” where the inflammatory effect of the evidence
or argument clearly outweighed its probative value. A three-judge
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dissent argued that this case was in line with McQueen and Campbell;
it should be distinguished from Morris and Sanborn, where the error was
“the encouraging of the jury to impose the death penalty because of the
victim's status in the community.” 833 S.W.2d at 799 (Wintersheimer, J.,
dissenting). So even by the terms of the dissent, it seems clear that
victim impact ‘evidence in the sentencing phase of a capital case is
almost presumptively inadmissible in Kentucky, Payne v. Tennessee
notwithstanding.

CONCLUSION

The demise of Booth and Gathers does little to open the door to
victim-impact evidence and argument in Kentucky. In the first place, the
application of Ky. Const. §17 to the question has never been addressed
(and it should be). But more importantly, the due process analysis
prescribed by Payne has already been adopted in Kentucky, with more
favorable resuits; in balancing probative value against prejudicial effect,
only a narrow exception has been recognized. And as the Kentucky
Supreme Court has relied on Ky.Const. §2 and §11, its decisions are
insulated from decrees of the Reagan-Bush Court.

Language from a civil case, Empire Metal Corp. v. Wohlwender, Ky.,
445 S.W.2d 685, 688 (1969) quoted in Sanborn, 754 S.W.2d at 543
provides the key to this balance:

Any remote evidentiary value that the details of the
decedent's personal life may have had was far
outweighed by the certainty that prejudice to the
plaintiff's case in the minds of the jurors would
resuit from the introduction of evidence. ..

Rather than mourning the loss of Booth, we need to continue using the
Kentucky Constitution to prevent prosecutors from using eulogistic,
emotional appeals to kill our clients.

STEVE MIRKIN

Assistant Public Advocate
100 Fair Oaks Lane, Ste. 302
Frankfort, KY 40601

(502) 564-8006

FAX: 502/564-7890

by JIM THOMAS

SO, LET'S SAY, HYATRETICALLY, THAT MAYBE
T KILLED THS GUY WITH,SAY, TRS GuN...

OKAY, OKAY -- You'Re an ATroRNEY, RiGkT? | [ Qfou FANTLy REmEnper This Quesmicd
FROM YOUR LAW SCHCOL DAYS. You Stamw

LINTIL ONLY ONE AKSWER AFFEARS...

WHAT CAN T DOWITH \T NoW 2

Hwm - |T SEEMS THeRE'S ONLy ONE
THING T CAN ADVISE You To Do

\\ WITH THE GUN ...

DL, T Taomas
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DEFINING A PUBLIC ADVOCATE

public
pub-lic/adj. [...fr populus people + icus -ic...]

1 a : of, relating to, or affecting the people as an organized community:
CIVIC, NATIONAL...

3 b : of, relating to, or in the service of the community or nation... .
c: devoted to the general or national welfare : PATRIOTIC, HUMANITARIAN

advocate

ad-vo-cate/n. [...fr. past part. of advocare to summon, call to one’s aid,
fr. ad- + vocare to call - more at VOICE]

1 : one that pleads the cause of another: DEFENDER...; specif. one that
pleads the cause of another before a tribunal or judicial court:
COUNSELOR...

2 : one that argues for, defends, maintains, or recommends a cause or
proposal....

public advocate

N: a lawyer...whose duty is to defend accused persons facing a loss of
liberty or life and unable to pay for legal assistance.

See Webster's Third new International Dictionary (1976)






