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FROM THE EDITOR:

CAPITAL COLUMN: We reintroduce
our regular death penalty column this is-
sne. We have not had the space lo carry it
due to the reduced size of our magazine
caused by our funding problems. As a
result, our over 400 full and par-time
public defenders have not received this
critical educational resource which di-
minishes the direct representation of cli-
ents facing death as a possible punish-
ment. .

This information is too essential to any
longer deny to our defenders who are
doing the most complicated litigation
known to the justice system. It will appear
in each future issue.

CONTRACT COUNTY HELP: Steve
Mirkin joins DPA to focus on our 80
contract counties. His help will upgrade
these many systems and enable them to
provide more effective Tepresentation o
clients. An article details the service Steve
will be providing.

SEX ABUSE: The Attorney General's
Task Force heard from DPA and the Ken-
tucky Association of Criminal Defense
Law7ers at two of its meetings. We share
that critical effort with you 1n this issue,
and some significant scholarship in the
sex offender area in two articles from
prominent national thinkers.

SEND $: We need more money or print-
ing donations to keep The Advocate alive
and return it to full coverage of all the
areas necessary to insure our clients re-
ceive competent representation. Call us
with your suggestions, or send your
money.

EDWARD C. MONAHAN
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CALL US, JUST DON’T CALL US AT
THE LAST MINUTE

The DPA Capial Trial Unit is available to
help you with issues that arise in your
capital cases. However, call us well in
advance of your trial date, as our ability
to provide meaningful help lessens as you
get closer to trial.

The Advocate is abi-monthly publication of
the Department of Public Advocacy, an
independent agency within the Public
Protection and Regulation Cabinet. Opin-
ions expressed in articles are those of the
authors and do not necessarily represent
the views of DPA. The Advocate wel-
comes correspondence on subjects cov-
ered by it. If you have an article our read-
ers will find of interest, type a short out-
line or general description and send it to
the Editor.
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UNITED STATES
SUPREME COURT

UNCONSTITUTIONALLY VAGUE
AGGRAVATOR - HEINOUS, VICIOUS,
ATROCIOUS AND CRUEL [HVAC]

Richmond v. Lewis, ___US. __,___S.Ct
_ .__LEd2d___ (52 CrL. 2016; 12-2-
92) - In an 8 to 1 decision, [Justice Thomas
wrote a concurring opinion. Justice Scalia was
the lone dissenter.] Richmond’s death penalty
sentence, previously upheld by the Arizona
Supreme Court, was reversed by the United
States Supreme Court because it violated the
8th Amendment as it was given based on an
unconstitutionally vague aggravator. Arizona
is a “weighing state,"which means that if the
mitigating factors outweigh the aggravaring
factors, a person may not be sentenced to
death. The unconstitutionally vague aggrava-
tor, HVAC, was given weight by the sentenc-
ing judge. Mitigating factors presented in-
cluded that a participant involved in the of-
fense was never charged with any crime; and
that the defendant’s family would suffer con-
siderable grief as a result of any death penalty
imposed.

Sochor v. Florida, 504 US. __, 112 S.C.
2114, 119 L.Ed.2d 326 (1992): a Florida trial
judge’s improper weighing in a capital sen-
tencing proceeding an aggravating factor
which was not supported by the evidence, all
in violation of the 8th Amendment to the
United States Constitution, was not “cured”
by review of his decision in the state’s appel-
late comrt. The appellate court neither ex-
plained nor declared any belief that the trial
judge’s error was harmless beyond a reason-
able doubt; therefore, the matter was vacated
and remand to the Florida court.

This decision is not discussed any further be-
cause the issues on appeal included aggravat-
ing factors not contained within Kentucky ju-
Tisprudence.

Espinosa v. Florida, 505U.S. ___,112 S.Ct
2926, 120 L.Ed.2d 854 (1992).

Defendant was found guilty of a capital of-
fense and sentenced by a Florida trial court to
death consistent with the trial jury’s rendering
of an advisory verdict recommending death.
One of the aggravating factors considered was
Florida's “wicked, evil, atrocious, or cruel”
aggravator, and the Supreme Court held this
was unconstitutionally vague and violative of
8th Amendment prohibitions. The case was
reversed and remanded.

MEMBER OF ARYAN BROTHERHOOD
/BELIEFS HELD BY DEFENDANT - AD-
MISSIBILITY

Dawson v. Delaware, 503 U.S. 117
L.Ed.2d 309, 112 S.Ct. 1093 (1992)_(3—-,9-92)

In an 8-1 decision (Thomas dissent) the Su-
preme Court held that abstract beliefs held by
a capital defendant may not be introduced by
the prosecution when these beliefs have no
relevance to the issues at hand. Defendant
Dawson was convicted of murder and sen-
tenced to death. The prosecution intended to
introduce expert evidence on the nature and
origin of the Aryan Brotherhood as well as the
fact that Dawson had “Aryan Brotherhood”
tattooed on his hand, that Dawson referred to
himself as “Abaddon,” also having the word
tattooed in red letters across his stomach, and
testimony that “Abaddon” means “one of sa-
tan’s disciples.”

Before trial, the defense agreed to a stipulation
being read to the jury stating that the defendant
belonged to the Aryan Brotherhood, which is
a white racist prison gang which began in the
early 1960s in response to other gangs of racial
minorities. Nothing more was stated in the
stipulation. The admission of the stipulation
asto the Aryan Brotherhood and “Abaddon”
evidence was error and the Supreme Court
reversed. West Key Numbers: Constitutional
Law 91; Homicide 343,358 (1). The Supreme
Court held that this “evidence” violated 1st
and 14th Amendments. The 1st Amendment
protects an individual s right to associate with
other persons holding similar beliefs, /d. at
1096, and the stipulation's admission was
constitutional error.

Caveat - The Supreme Court was careful to
point out that the Aryan Brotherhood is an
organization which promotes drugs and vio-
lent escape attempts of prisoners, including
advocating the murder of fellow prisoners,
and that in a different case, where it was
directly relevant it could have been presented.
Id. at 1097. The “narrowness of the stipulation
left the Aryan Brotherhood evidence totally
without relevance to Dawson’s sentencing

ing.”Id. at 1097. The Supreme Court
also held that the evidence as admitted was not
relevant to rebut any mitigating evidence of-
fered by Dawson because it cannot be viewed
as “relevant bad character evidence in its own
right.” Id. at 1099.

The Court cautioned that the Constitution
“does not erect a per se barrier to the admis-
sion of evidence concemning one’s beliefs and
association at sentencing simply because
those beliefs and associations are protected by
the First Amendment.” /4. at 1097. The Court
previously held in United States v. Abel, 469
U.S. 45,105 S.Ct. 465, 83 L.Ed.2d 450 (1984)
that Aryan Brotherhood membership is ad-
missible to impeach a defense witness by



showing the defendant and witnesscs were
members of that organization and they were
“sworn to lie on behalf of each other.” /d. at
1097. Although Abel wasn't a capital case, the
Supreme Court held its “logic is perfectly
applicable” to Dawson’s case. /d. at 1097.

NOTE: In light of Dawson, Flanagan v. Ne-
vada, 112 5.Ct 1464 (1992) was remanded to
the Supreme Court of Nevada which had held
that satanaic worship evidence was relevant
character evidence, even though not casually
connected to the crime.

VOIR DIRE - AUTOMATIC DEATH
VOTES

Derrick Morgan v. lllinois, 504 U.S. ___, 112
S.Ct 2222, 119 L.Ed.2d 492 (1992) - peti-
tioner’s death verdict was reversed by the
Supreme Court in a 6 1o 3 decision due to
errors committed during jury selection.

In judicially conducted voir dire, the court
inquired whether jurors would automatically
vote against the death penalty regardless of the
facts of the case, but refused to voir dire on
whether jurors would automatically vote for
death regardless of the facts of the case and the
mitigation available. The Illinois Supreme
Court held nothing required judges to question
jurors so as to identify and exclude anyone
who would vote for the death penalty in every
case after conviction for a capital offense, and
since the judge had determined from the pro-
spective juror that they would “follow (his)
instructions on the law, even though (they)
may not agree,” Id. at 499, the Lllinois courts
were convinced of the verdict’s fairness. For-
tunately for petitioner, the United States Su-

preme Court disagreed.

The Court provides the reader with a historical
perspective on the right to a jury trial. The due
process clause of the 14th Amendment and the
application of the 6th Amendment right 1o a
fair trial were the constitutional issues ad-
dressed.

The Court held: jurors who would automat-
ically vote for death in every capital case fail
in good faith to consider the aggravation and
mitigation evidence as the law requires. Such
a juror already has formed an opinion on these
issues, and the presence or absence of aggra-
vating or mitigating circumstances becomes
“entirely irrelevant.” /d. at 503. Seating such
a juror violates the defendant’s 14th Amend-
ment due process rights. Jurors maintaining
these views may be challenged for cause, and
“if even one such juror is empaneled and death
is imposed, the state is disentitled to execute
the sentence.” Id. at 503.

Tllinois argued the judge can refuse to inquire
in this manner so long as “other questioning
purports to assure the defendant a fair and
impartial jury able to follow the law.” /d. at
503. The Supreme Court was unwilling to
“dictate a catechism for voir dire” (p. 503), but
was also concerned that defendants be af-
forded an impartial jury, and part and parcel
of defendant’s guarantee to an impartial jury
is an adequate voir dire to identify unqualified
jurors. Voir dire plays a critical function in
providing defendants with this constitutional
right, and without an adequate voir dire the
trial judge's responsibility to remove unquali-
fied jurors cannot be fulfilled (p. 503).

The Supreme Court provided a detailed analy-
sis of Wainwright v. Witt and Witherspoon v.
Hlinois cases. In doing so, it reaffirmed that
“the state must be given the opportunity to
identify such prospective jurors by question-
ing them at voir dire about their views of the
death penalty,” Lockhart v. McCree, 476 U.S.
162, 90 L.Ed.2d 137, 106 S.Ct. 1758 (1986).
This quote from Lockhart summed up what
the Supreme Court indicated was recognized
in Wi, that “...where an adversary wishes to
exclude a juror because of bias, then it is the
adversary seeking exclusion who must dem-
onstrate, through questioning, that the poten-
tial juror lacks impartiality. It is then the wial
judge's duty to determine whether the chal-
lenge is proper.” (p.505).

The Supreme Court described the defendant’s
interest here as “complementary” challenges
for cause against jurors who would “unwaver-
ingly impose death after a finding of guilt.
Were voir dire not available to lay bare the
foundation of petitioner’s challenge for cause
against those prospective jurors who would
alwaysimpose death following conviction, his
right not to be tried by such jurors would be
rendered... meaningless as the State’s right, in
the absence of questioning, to strike those who
would never do so.” (emphasis added) (p.
506).

After recognizing that an inquiry must be
made to insure defendant’s rights to an impar-
tial jury, “the only issue remaining” was
whether the Dllinois court’s inquiry was suffi-
cient. The Hlinois courts found that “general
faimess” and “follow the law” questions typi-
cally asked by courts were enough to detect
those jurors who would automaticaily vote for
death or otherwise not follow the law. (p.
506). The Supreme Court, interestingly
enough, pointed out that the prosecutor’s de-
mand for questioning under !Elx:therspoon and
Witt “belies this argument. Witherspoon and
its succeeding cases would be in large measure
superfluous were this court convinced that
such general inquiries could detect those ju-
rors with views preventing or substantially
impairing their duties in accordance with their
instructions and oath.” (p. 506). This type of
juror, whether he or she be in favor of or
opposed to the death penalty in every case,
“by definition” are jurors who cannot perform
their duties in accordance with the law “their
protestations to the contrary notwithstand-
ing.” (p. 506).

The Supreme Coust finally stated something
which trial lawyers have known for decades
that jurors can “in all truth and candor respond
affirmatively that they can be fair and impar-
tial,” when in fact they won’t be in many cases.
Unless the specific concerns expressed by pe-
titioner in this case were addressed to the
jurors to determine those who would impose
death regardless of the facts and circum-
stances of the case, such a juror may never be
exposed, so “...a defendant on trial for his life
must be permitted on voir dire to ascertain
whether his prospective jurors function under
such misconception....” Even though jurors, in
good conscience, swear to follow the judge's
instructions and swear they can uphold the
law, putting aside their personal beliefs, the
absence of this inquiry creates an unjustified
risk that such jurors could be empaneled and
“infect” petitioner's capital sentencing in a
fashion unacceptable “in light of the ease with
which that risk could have been minimized.

(cases cited).” (p. 507).

The majority opinion directly responded to
Justice Scalia’s dissent that a state is entitled
10 try death penalty cases if jurors, upon in-
quiry, state they would automatically vote for
death if the defendant is found guilty, no mat-
ter what mitigating factors, whether statutory
or nonstatutory, might exist. The majority be-
lieved that such jurors “obviously deemed
mitigating evidence to be irrelevant to their
decision to impose the death penalty: they not
only refused to give such evidence any weight,
but are also plainly saying that mitigating evi-
dence is not worth their consideration in that
they will not consider it.” This is a view “long
rejected by this court.” (p. 507).

Since the defendant has the constitutional
right to present mitigation evidence and the
juror seated to determine his fate must give
consideration to mitigation evidence, a juror
who would, disregard such evidence and vote
for death must be excused for cause. The case
was remanded because the “inadequacy of
voir dire” led the Supreme Court to “doubt that
petitioner was sentenced to death by a jury
empaneled in compliance with the 14th
Amendment.” (p. 509).

An interesting paragraph near the end of the
majority opinion is worth noting here. The
court considered an analogous situation of
whether a judge would be recused if he or she
announced that mitigation evidence is “beside
the point™ and that he or she “intends to impose
the death penalty without regard to the nature
or extent of mitigation evidence if the defen-
dant is found guilty....” The Supreme Court
observed that such a judge in “refusing in
advance to follow the statutory direction to
consider that evidence... should disqualify
himself or herself.”

PRACTICE NOTE: “Afier the fact” is too
late to Jearn a judge has this opinion of your
mitigation evidence. The readers should be
aware that in the Tecent cases being litigated
by the Capital Trial Unit in which the Atorney
General's Office is acting as “special prosecu-
tor,” motions were filed by defense counsel
specifically listing pages upon pages of miti-
gation evidence which they intended to intro-
duce at trial, and, pursuant to the new rules of
evidence, a motion in limine was made to
determine the “admissibility” of this evidence
ahead of time. This is a practical measure
because if the evidence is going to be deter-
mined as “inadmissible,” then it is a shame to
spend fiscal court money to procure this evi-
dence merely to have it put on by avowal only.
There are other ways to do this. Such a motion
puts the prosecutor in a position of admitting
the relevancy and propriety of this evidence in
your penalty phase prior to trial. Furthermore,
the court is in the position of dealing with these
evidentiary issues prior 1o the empaneling of
a jury rather than enduring numerous bench
conferences and voir dire hearings outside the
jury’s presence. If the prosecutor makes the
mistake of convincing the court that your miti-
gation evidence is irrelevant or otherwise in-
admissible, then you have your good appellate
record.

The other side of this coin is that by revealing
the general nature of your mitigation evidence
ahead of time, this defeats some of the pur-
poses behind the original ex parle presenta-
tion. Personally, the author of this article has
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reconciled that apparent conflict by believing
it is better to make these determinations ahead
of time, and demonstrate to the court that the
funds sought for investigative assistance in
order to secure and present evidence is recog-
nized by both the prosecutor and defense
counsel as relevant mitigation evidence. You
can be general enough not to reveal too much.

Further, if the judge determines that he will
not consider the mitigation evidence con-
tained in the motion, and this is often revealed
to you during the ex parte presentation, then
you may have a basis for disqualifying the
judge according to the dicta in Morgan.

The dissenting opinion in this case was written
by Justice Scalia, with whom the Chief Justice
and Justice Thomas joined. It is a good idea

_to copy 119 L.Ed.2d 492 at 512-514 because
it lists most of the Supreme Court cases ad-
dressing the requirement that states must al-
low mitigating evidence.

The dissent found fault with the majority’s
findings that these specific inquiries must be
made during the voir dire. Justice Scalia de-
means the fact that “not only must mercy be
allowed, but now only the merciful may be
permitted to set in judgment,” citing the Book
of Exodus.

KENTUCKY SUPREME COURT

FARETTA/RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL

Wilson v. Commonwealth, Ky., 836 S.W.2d
872 (1992).

Defendant Wilson was convicted of murder
and sentenced to death on murder, kidnapping,
and other felonies. The imposition of the death
sentence for both kidnapping and murder was
improper, and the case was remanded for re-
sentencing on the kidnapping.

The details of the crime are not as important
for our purposes other than to mention they
were heinous enough 1o arouse the local com-
munity, and defendant Wilson was black, and
his victim was a white woman.

Issues on appeal in the case included the ad-
mission of “unnecessary and inflammatory
photographs,” lack of experts on Wilson's
behalf, admission of scientific evidence on
hair samples, the use of an “unqualified juror,”
who did not participate in the decision, the use
of peremptory challenges by a prosecutor to
remove “death scrupled jurors,” double jeop-
ardy due to the imposition of “multiple pun-
ishments,” and, the most significant issue in
the case, whether he was deprived of effective
assistance of counsel. Appellate counsel also
addressed Wilson’s right to a fair trial and
reliable sentencing, in accordance with the
6th, 8th, and 14th Amendments to the United
States Constitution, and Sections 2, 11, and 17
of the Kentucky Constitution.

Briefly the issues which surrounded the “at-
torney issues”: When the local public defender
system could not produce lawyers to represent
Mr. Wilson, Circuit Judge Raymond Lape
posted a “notice” in the courthouse for attor-
neys to volunteer to represent Wilson. Ulti-
mately, two attorneys came forward: Bill
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Hagedom and John Foote. Mr. Hagedorn had
significant experience in homicide and other
criminal cases. Mr. Foote, at the time he rep-
resented Mr. Wilson, had little, if any, experi-
ence in criminal trials.

Wilson attempted to discharge his “court ap-
pointed attorneys"” arguing that he was being
de}:vrivcd of His right to counsel, his right to
effective assistance of counsel, and his rights
1o equal protection by the trial court’s refusal
to discharge these atorneys who he claimed
were “not competent” to represent capital de-
fendants due to Mr. Foote's inexperience and
Mr.Hagedorn's limited practice and alcohol-
ism.

The Kentucky Supreme Court blamed Mr.
Wilson for any shortcomings in his counsels’
representation observing that the defendant’s
own actions “severely hampered the efforts of
counsel to assist him.” Wilson, before the
beginning of voir dire, made it known to the
trial court that he was rejecting the advice and
assistance of his court appointed counsel.

Although the Supreme Court believed that the
“consequences of adopting the intensive pre-
trial scrutiny of counsel” could have an ad-
verse effect on attorneys® willingness to get
involved in assigned cases, the Court did ana-
lyze counsels’ performance at trial and
pointed out several areas in which appointed
counsel did assist Mr. Wilson.

To have obtained a substitution of cqunsel
during trial, Mr. Wilson must have shown
“good cause™ such as a conflict of interest, a
complete breakdown of communication, or an
jrreconcilable conflict which led to an unjust
verdict, thus demonstrating prejudice by the
attorneys' performance. The court found that
Wilson failed to “demonstrate in any way that
he was prejudiced by (counsels’) perform-
ance,"and doubted that the verdict would have
been any different evenif he had been supplied
with the best criminal defense attorney in the
nation.” [ Another lawyer might have pre-
sented a penalty phase, whereas Wilson's
counsel did not, and have achieved a beiter
result. The information collected by DPA and
not wtilized by Wilson's counsel, showed that
a defense based on evidence of mental disease
and defect could have been constructed, and
that there was very strong mitigating evidence
that would have explained why the crime oc-
curred, This same type of evidence has meant
the difference between a death sentence and a
lesser sentence in Kentucky.]

The Supreme Court noted that neither statu-
tory law, nor constitutional law prevents a
judge from appointing a volunteer pro bono
‘member of the Bar 1o represent capital defen-
dants. The court decided that Mr. Wilson had
placed the judge “between a rock and a hard
place” by refusing to accept appointed coun-
sel, but acknowledging at the same time that
he was unable to represent himself. The Su-
preme Court held that “we believe the trial
court’s decision to allow Wilson to proceed
with standby counsel was under the circum-
stances fair and reasonable.”

Severance from the Co-Defendant- Wilson
argued that his trial should have been severed
from the trial of his accomplice, Brenda Hum-
phrey. Unfortunately, Wilson failed to dem-
onstrate how joinder of the trials “anduly
prejudiced” him. The Court ruled that the trial

judge did not abuse his discretion in trying
these cases together. NOTE: What impact, if
any, joint trials had on the sentencing phase is
not set out. The discussion of the joinderissues
in this case should not be read without also
reading the discussion of joinder in the Foster
v. Commonwealth case discussed herein.

Expert Assistance- Wilson's prior lawyers
had obtained court authorization for expert
assistance in the preparation of trial; however,
the money authorized was never made avail-
able. Defendant Wilson never showed how his
own experts might have affected the outcome
of the case or his own defense, and he refused
to allow his “standby counsel” to call any
witnesses, expert or lay. The Court ruled Wil-
son lacked basis to complain now.

SEPARATE TRIALS - ANTAGONISTIC
DEFENSES DURING PENALTY PHASE

Foster v. Commonwealth, Ky., 827 S.w.2d
670 (1992).

Ms. Faye Foster and her co-defendant, Ms.
Tina Powell, were tried for a “killing spree”
resulting in the deaths of five victims. The trial
court’s failure to sever the defendants’ penalty
phases resulted in a remand of Ms. Foster for

penalty phase “retrial” only.

Issues addressed in the written opinion in-
cuded venue, denial of strikes for cause dur-
ing voir dire, denial of instructions for second
degree manslaughter and wanton murder, de-
nial of instructions on extreme emotional dis-
turbance, issues relating to examination and
cross-examination of experts, use of bad acts
evidence, and the denial of severance.

Instructions - Intoxication/Drug Abuse-
The discussions relating to denial of lesser-in-
cluded instructions on manslaughter and wan-
ton murder are useful to attorneys in any liti-
gation in which counsel uses the defense of
eed, intoxication, and drug or alcohol abuse.
In this case, the denial of these instructions
was ruled to be not an abuse of discretion. The
denial was “fact based” based on this case.

Extreme Emotional Disturbance Instruc-
tion - Defense counsel were denied an instruc-
tion on first degree manslaughter on Foster’s
« defense of extreme emotional disturbance”
Id. at 678. Although an instruction on extreme
emotional disturbance was given as a “miti-
gating circumstance” in the penalty phase, the
court held Foster’s evidence that she was
raised in a “dysfunctional family in which she
was physically and emotionally abused... evi-
dence of her past drug and alcohol abuse...
evidence of her rage towards people around
her... (and evidence of her being) an extremely
emotionally disturbed child, an extremely
emotionally disturbed adolescent, and an'ex-
tremely emotionally disturbed and drug de-
pendent adult...” insufficient to justify an ex-
treme emotional disturbance instruction be-
cause no “triggering event” was demonstrated
by Ms. Foster. /d. at 678. The court again
stated as in McClellan v. Commonwealth, 715
S.W.2d 469, that extreme emotional distur-
bance is not a mental disease or illness, and
not equivalent to “duress.” Such “triggering
event” must be “sudden and interrupted”
rather than “based on a ual victimization
from his or her environment” which triggered
an explosion of violence on the part of the
criminal defendant. /d. at 678.



Experts: Prior Bad Acts- The use of “un-
charged misconduct evidence” or “prior bad
acts” brought into evidence through defen-
dant’s expernts bears close scrutiny by trial
lawyers. In the penalty phase, Foster admitted
mitigation evidence through Lane Veltkamp,
a clinical social worker and expert in dysfunc-
tional families. Co-defendant Powell was able
to not only cross-examine Mr. Veltkamp
about “specific acts of violence” known to him
through his investigation, the trial court stated
defense counsel had even “flung the gates
wide open” for Powell to cross examine about
“any information on which { Mr. Veltkamp]
had based his opinion.” Id. at 681. No emor
was found by the admission of these bad acts
in the cross-examination by Powell’s aitorney
of Mr. Veltkamp.

In the guilt phase, the evidence of Foster’s
having committed certain “bad acts” of a
criminal nature was generally considered by
defendant’s expert in the formulation of his
opinions, and “...the Commonwealth, in
nearly all cases and with the proper founda-
tion, has the right to question an expert on any
matter which the expert has used in formulat-
ing his opinion....” The Supreme Court, how-
ever, held that “...the admission of evidence
of bad acts in a capital murder trial is highly
prejudicial and ordinarily outweighs any pro-
bative value the evidence may present in sup-
port of the Commonwealth’s case in chiefl.)..
the admission of these statements was error,
but nevertheless harmless beyond a reason-
able doubt as to the guilt of Foster. RCr.
9.24..”

PRACTICE NOTE: This is too important an
issue to litigate during a bench conferences in
the middle of a trial. Under the new rules of
evidence, prosecutors must give “reasonable
pretrial notice™ of intent to use other crimes or
bad acts evidence. The Department’s “ex-
peits” on this issue are Steve Mirkin and Tom
Ransdell.

PRACTICE NOTE: These examples should
serve as reminders to attorneys of the “double
edged sword” nature of expert testimony. It
should be the subject of a pretrial motion in
limine , and be part of the briefing of ones own
expert. Anticipating the prosecutor’s use of
this evidence well ahead of time, and dealing
with it yourself, rather than allowing the
prosecutor to do so, can go far to offset the
negative impact this type of testimony might
have upon the jurors.

Penalty Phase Issues - At the penalty phase
of the case, the prosecutor presented only a
minimum amount of evidence, primarily relat-
" ing to the defendant’s prior felony offenses,
none of which were capital. Since the penalty
phases were not severed, Powell's attomey,
through his attacks upon Ms Foster’s case in
the penalty phase, in effect, became a “second
prosecutor” as Powell alleged that she was in
fear of Ms. Foster when the murders were
committed, and committed them under duress.

Not only was Powell able to cross-examine
Mr. Veltkamp as discussed above, but she was
able to present independent testimony from
witnesses about Foster's alleged dangerous or
violent tendencies, including arguing that she
[Powell} suffered from the “batiered spouse
syndrome™ due to a lesbian relationship be-
tween herself and Ms. Foster.

Foster serves as a reminder to all trial attor-
neys that clients should be warned against
letier writing between co-defendants, Powell
was also able to introduce in support of her
“duress defense” letters written by Foster to
her afier the murders.

Trying these penalty phases together resulted
in “...accumulated errors in the admission of
prior acts of misconduct, contents of letters
written by Foster to Powell, and evidence
regarding the battered wife syndrome by Pow-
ell’s expent all stem(ming) from the improvi-
dent decision of the trial court to hold a joint
penalty phase. Individually, these exrors might
(have been) considered by this Court to be
harmless, but viewed together or cumula-
tively, their commission requires reversal of
Foster’s sentence. The respective evidence in
mitigation offered by the appellants to the jury
was antagonistic as to each other. The penalty
phase as to Foster was unfairly tainted by the
appearance of Powell’s counsel acting as a
second prosecutor.” /d. at 683.

OBSERVATIONS: It is readily apparent that
defense lawyers need to file, as defense coun-
sel did in Foster the necessary pretrial mo-
tions for severance of co-defendnats. General
form motions for severance are not advised.
Request an ex parte hearing with the Court so
you can outline for the court exactly the nature
of your defense, the nature of the witnesses,
the type of evidence anticipated, and, how

these witnesses and this evidence will be an-
tagonistic to each of the co-defendants, and
how your co-defendant’s counsel will, in ef-
fect, be a second prosecutor against your cli-
ent. If trial counsel has properly prepared,
formulated a “theory of the case”, and ade-
quately and competently pursued discovery,
then counsel is probably aware of what’s com-
ing during trial. Remember to always state as
a basis Amendments 5, 6, 8, and 14 of the
United States Constitution, and Sections 2, 7,

11, and 17 of the Kentucky Constitution, as

well as your client’s right to a full and fair
hearing under both state and federal constitu-
tions as additional grounds for the Motion.

BAD ACTS - GRUESOME PHOTOS -
VICTIM IMPACT TESTIMONY -
MINIMIZATION OF JURY’S ROLE BY
PROSECUTOR

Clark v. Commonwealth, Ky., 833 S.W.2d
793 (1992) (as modified on denial of rehear-

ing). -

Michael Dean Clark received a death sentence
for a murder and robbery from 1986. The
murder was committed with a handgun, the
victim®s body was packed into a freezer and
stored until found some time later. Defendant
was arrested approximately 7 months afier the
shooting.

The case was reversed on “numerous errors”
and remanded for a new trial. The issues in-
cluded: admission of gruesome color slides
and video tape, evidence of prior acts unre-
lated to crime, prosecutor’s minimizing role
of jury being arguments, and the admission of
victim impact testimony which inflammatory
effect outweighed any probative value.

Gruesome Photos - the prosecutor used a
witness, for 8 minutes, to show autopsy and
other photos of the victims decomposing face
and body to demonstrate the location of bullet

wounds, . and the path of the bullet. X-rays
were also used to show where the bullet was
lodged. The videotape showed the victim’s
body in the freezer, being pulled from the
freezer, and being placed upon a stretcher
while wrapped in black plastic. Decomposi-
tion fluids and other “red fluid” were also
shown on the video. The Commonwealth ar-
gued this evidence was necessary to show the
builet wound, the paths of the bullet, where the
bullets were lodged, the condition of the crime
scene, and to show evidence of defendant’s
attempts to conceal the crime. The Court dis-

agreed.

The proof illustrated by the grussome slides
and video was “amply available” through x-
rays and the oral testimony of the pathologist.
“Imprinting a lasting inflammatory image in
the minds of the jurors far outweighs any
relevant value the slides may have [had].” Id.
at 795. The video was imrelevant because the
discovery and removal of the body had no
relevance to the crime scene and only served
to “arouse passion and shock at the sight of a
gory event.” Id. at 795.

Prior Acts’'Uncharged Criminal Activity -
Acknowledging the general rule that “evi-
dence of crimes committed other than the one
that is the subject of a charge” may be intro-
duced as an exception “to the rule, 1o show
proof of motive, opportunity, intent, prepara-
tion, plan, knowledge, identity, or absence of
mistake or accident....”[d. at 795 (Federal
Rule of Evidence 404(b)) , the Court held the
probative value of the collateral criminal or
wrongful acts admitted in Mr. Clark’s case
had “Tittle bearing on the charges for which
Clark was being tried, yet they (tended to)
present him as a violent person with a criminal
disposition.” Id. at 795. Introduction of the
prior acts or uncharged criminal activity was
more prejudicial than probative in this case.
The Court set out the three factors to consider
in the admission of prior bad acts or uncharged
conduct: {1) the evidence must be relevant for
some purpose other than to prove criminal
disposition; (2) the evidence must be suffi-
ciently probative to warrant introduction; and
(3) the probative value of the evidence must
outweigh the potential for prejudice to the
accused.

Prosecutor’s Use Of The Word ‘“Recom-
mend” - The prosecutor was persistent in
advising the jury to “recommend the death
sentence to the trial judge.” In reviewing the
history of the prohibition against minimizing -
a juror's responsibility in death penalty cases
beginning with Caldwell v. Mississippi, 472
US. 320, 105 S.Ct. 2633, 80 L.Ed.2d 231
(1985), the Court concluded that “comments
by the prosecutor in this case leaves broad
doubt whether the death penalty was imposed
because ...the prosecutor determined to seek
it, ...the legislature decreed it, ...the jury
thought it only a recommendation, ...or, the
jury determined it to be the appropriate pun-
ishment.

Victim Impact Testimony - In addition to the
prosecutor’s emotionally charged closing ar-
gument during the guilt phase that included
“emotional statements engendering sympathy
for the victim and his family,” Id. at 796, he
argued the severe jmpact of the crime on the
victim’s family and friends. He told the jury
to imagine the victim’s family at the scene
begging for the victim’s life, and other similar,
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emotional pleas. He called witnesses, both
family and friends, to prove how the victim’s
mother was to have had eye surgery after the
victim s disappearance, the fact that the victim
made weekly phone calls and visits with his
elderly parents, and that he had many friends
who were alarmed over his disappearance.
The court described this as an “exploitation™
of the victim's disappearance, and recmpha-
sized its general disapproval of “sensational-
izing tactics which tend to pressure the jury to
a verdict on considerations apart from evi-
der_;cc of the defendant’s culpability.” Id. at
797.

NOTE: Donna Boyce and Barbara Holthans
were the Assistant Public Advocates who
wrote and argued this appeal.

GUILTY PLEAS

Commonwealth v. Judge Corey, Ky., 826
S.W.2d 319 (1992).

Jefferson Circuit Judge Corey made a valiant
attempt in a death case to conserve judicial
time and economy, not to mention the extraor-
dinary costs associated with death penalty liti-
gation bome by taxpayers, and gave two de-
fendants a chance to enter a guilty plea, but
with the understanding that if the judge de-
cided to impose death or life without parole
for 25 years, the pleas be withdrawn.

A writ was sought by the Commonwealth to
preclude Judge Corey’s acting in this fashion.
Unfortunately, the Commonwealth prevailed.
The Supreme Court expressed a concern re-
garding a commitment_to the preclusion ofa
penalty before Judge Corey had all the infor-
mation he should have had prior to sentencing,
etc.

Most taxpayers and legislators don’t know
that the costs of death penalty litigation are
bome by the individual counties; therefore, the
fiscal courts in each county pay all or a sub-
stantial part of the costs of this litigation. The
Commonwealth’s Attorney pays nothing of
these costs. They are paid by people who are
given no input into the charging decisions.
Although these costs may not impact neces-
sarily upon Jefferson County or Fayerte
County as much as they might on Perry
County, Harlan County, or Leslie County, just
to name a few, Judge Corey (apparently) be-
lieved that the time and resources of the prose-
cutor’s office, the attorney general’s office,
the court, and the citizens of Jefferson County
would be better spent if the defendants in this
case were brought to justice in a way that
didn't necessarily include burning them alive,
but still served the goals of punishment and
protection of society.

The restriction of the circuit judge’s discretion

in this case serves as a reminder of what a very

colorful law school professor once told one of

his classes several years ago: “If it is logical,

g‘l it 1ma.kcs good sense, then, probably, itis not
e law.”
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NON DEATH CASES WITH
DEATH CASE APPLICATIONS

BATSON 1ISSUES

Georgia v. McCollum, 505 US. __, 112
SCt_ ,120L.Ed.2d 33

In a 7-2 decision, the Court held that the 14th
Amendment's equal protection clause pro-
hibits criminal defendants from engaging in
purposeful racial discrimination in the exer-
cise of peremptory challenges. The case arose
out of a prosecutor’s motion to prohibit ra-
cially motivated peremptories on the part of
the defendant. Batson v. Kentucky is dis-
cussed.

PROSECUTOR'’S DISCOVERY - GRUE-
SOME PHOTOS - BAD ACTS/EVI-
DENCE - EXCULPATORY EVIDENCE
Funk v. Commonwealth, Ky., __ S.W.2d
___(39K.LS.10,9/30/92):

The decomposed body of a young child was
found in a condemned house within the city of
Covington, Kenton County, Kentucky. She
had been missing for some time. Michael
Funk was ultimately charged and convicted of
killing the child; however, the verdict was for
manslaughter rather than capital murder. (Mr.
Funk’s representation was a heroic effort by
Ron Rigg of Maysville, Kentucky and Deanna
Dennison, Covington, Kentucky. Ms. Denni-
son also represented Mr. Funk in the appeal
which followed the conviction).

Gruesome Photos - The photos, according to
the Kentucky Supreme Court, should not have
been used because they did not show the cause
of death or the condition of the body at the time
of death. Nothing which could have assisted
the jury appeared in the disputed photographs,
and even the experts found no use for them in
the rendering of their opinions. The photos
were of the decomposing body of the child,
complete with post-mortem insect and animal

"damage to the body.

Other Offenses were brought in from the state
of Ohio to inform the jury that Mr. Funk had
plead guilty to sexual molestation of a childin
Ohio. This was unduly prejudicial, “overkill”
by the Commonwealth Attorney, and the use
of this evidence was not otherwise available
to the prosecutor to show any type of “com-
mon scheme” (not included in KRE 404). It
did nothing to prove the identity of the perpe-
trator.

Exculpatory Evidence Withheld - There was
also an issue relating to the prosecutorial mis-
conduct of withholding exculpatory evidence.
Citing Brady and Commonwealih v. Carter,
Ky., 782 S.W.2d 597 (1990), the court held
that withholding the evidence at issue quali-
fied as reversible error . The court specifically
pointed out that the defendant properly pre-
served the record by moving for a mistrial.

A Reasonable Doubt Instruction was in dis-

pute, although not preserved, and the Supreme
Court recommended using the same instruc-
tion found in Commonwealth v. Grooms, Ky.,
756 S.W.2d 131 (1988), upon retrial.

DNA EVIDENCE
Harris v. Commonwealth, Ky., ___ S.W.2d
___(39KLS. 10, 9/30/92).

This was the much publicized case involving
DNA evidence before the Kentucky Supreme
Court. Attorneys working homicide and/or
rape cases ought to read this decision because
the use of DNA evidence is far from settled in
the Commonwealth of Kentucky. Although
the procedures used to obtain DNA results
may be generally accepted within the scien-
tific community, the use of these results, es-
pecially the use and meaning of statistics and

obabilities, is still very much open to ques-
tion. A defense expert must be retained to
analyze, consult on a DNA case.

FUNDING FOR INDIGENTS -
INVESTIGATORS/CONSULTANTS

Sommers v. Commonwealth, Ky., ___
sW2d ___ (39 K.LS. 10, 9/30/92) finality
endorsement at 39 K.L.S. 13, 12/23/92.

This case presents to the trial lawyer a “cook-
book™ outline of what the Kentucky Supreme
Court will look for in records on funding
issues brought 1o it on appeal.

Two adolescent female children were killed n

. a McCracken County fire. Defendant Som-

mers was charged with the arson offense and
murders of the children. The alleged “motive™
was to “silence” the victims of his sexual
abuse. Sommers contested whether an arson,
in fact, was committed, he denied any involve-
ment whatsoever in the deaths of the children,
and he adamantly denied any sexual miscon-
duct with the children.

Although death was originally sought in this
case, the prosecutor’s office avoided the ex-
traordinary costs associated with death pen-
alty litigation, by withdrawing the “notice of
aggravators,” and proceeding “non-death.”

There were several issues in the case, includ-
ing judicial recusal. This decision is manda-
tory reading for attorneys who may need ex-
pert or consultant assistance from the trial
courts.

Consultants in arson and pathology were
sought by defense counsel. The motion for
assistance was based on KRS Chapter 31, as
well as state and federal constitutional issues
(Mr. Sommers’ right to a “full and fair hearing
under both state and federal constitutions” was
not specifically raised. It should have been
included as an additional ground for relief.)

The trial judge denied all expert assistance as
well as any assistance in the form of consult-
ants in the mistaken belief that these services
are available to public defenders “through the
state.”

The opinion gives a brief history of Kentucky
Supreme Court case law on expert funding
issues, the Kentucky Supreme Court held the
assistance for Mr. Sommers should have been
provided. This case was contrasted with prior
Kentucky Supreme Court cases in which as-
sistance was denied.

In this case the Court observed that:

(1) defense counsel demonstrated how ex-



pert or consultant assistance would have
helped in the preparation of Sommers’
defense or trial preparation;

(2) counsel explained to the trial court that
there were no state facilities or personnel
available to use in trial preparation;

(3) defense counsel related the type of
experts or consultants sought to his prob-
able defenses;

(4) through affidavits and testimony de-
fense counsel showed the trial court that
state experts would not work with defense
counsel so that independent personnel
were necded;

(5) instead of asking for assistance in
“general terms” defense counsel was spe-
cific about help needed and why it was
needed;

(6) 1o the extent that he could, defense
counsel suggested names of experts or
organizations providing expert or consult-
ing assistance;

(7) defense counsel provided to the trial
court an estimation of the potential costs;

(8) counsel showed that defense consult-
ants or experts would address issues that
were in dispute. (It is unlikely that a
“reasonable necessity” for this assistance
will be found if one is seeking expert
assistance on a matter that is not in dis-
pute, for instance, secking a DNA expert
1o analyze semen samples in a rape case
when the defense is “consent”. The act is
admitted, the identity of the samples are
admitted, so there would be no “neces-
sity” for independent experts);

(9) Sommers’ counsel demonstrated how
other experts might examine the same
facts and reach different results;

(10) defense counse} alleged and demon-
strated how, without the investigative as-
sistance he sought, the case would be
investigated in a fashion inconsistent with
Sommers’ right to effective assistance of
counsel;

(11) defense counsel made an appropriate

record showing how this expertise was

needed to explore and present exculpatory

facts related to the defense or punishment
_of Mr. Sommers;

(12) that the science and its language in-
volved was of such atechnical nature, that
consultants were needed in order that de-
fense counsel understand the language
and prepare direct and cross-examina-
tons.

[The attorney who represented Mr. Sommers
on appeal was Marie Allison, Department of
Public Advocacy.] .

PRACTICE NOTE: l is still commonly be-
lieved by judges and prosecutors that state
mental health facilities and other organiza-
tions (e.g., fire marshall’s office, state police,
and the Cabinet for Human Resources) are
available to act as consultants and/or to assist
defense counsel in case preparation. It is fur-
ther believed that the Department of Public

Advocacy has an “army” of investigators and
attorneys available to do this work in prepara-
tion for trial, or to go out into the field and
assist attorneys in the preparation of these
cases. i

truth.

The simple fact of the matter is that DPA does
not have these types of resources. The Cabinet
for Human Resources, KCPC, etc. do not have
the personnel and resources to act as defense
consultants and experts either. Using state in-
vestigative agencies for this purpose will
cause irreconcilable conflicts among their per-
sonnel. The Kentucky Medical Examiner’s
Office, the Fire Marshall's office, and the
Kentucky State Police all rightfully oppose
being used for such purposes.

Unfortunately for our clients when prosecu-
tors make the popular argument that these
resources are available, many judges are quick
to adopt this argument as fact and order the
Department to pay for these resources and
make them available to defense counsel.

As a result, defense counsel never see these
resources, a speedy trial is denied, and, ulti-
mately, the victims, the court, and the commu-
nity is condemned to retrials. It is not popular
to order local fiscal courts to pay money the
General Assembly has dictated they must in
KRS Chapter 31. The Court of Appeals and
Supreme Court are extremely reluctant to or-
der this money paid unless a “reasonable ne-
cessity” exists to do so. It has been recently
brought to this anthor’s attention that defense
attorneys are still making these motions for
investigative and other assistance in a general,
boilerplate fashion with little or no testimony,
affidavit type evidence, exhibits, etc., and
such general motions are being denied. Of
course, the person who suffers is the client
because the appellate record is nil.

Putting together an expert or investigator
funding motion takes a bit of work. It requires
more than merely presenting an oral argument
to the trial judge, and it involves more than
general allegations of need. If these issues
arise in cases, a phone call to the Department’s
Capital Trial Unit and the scheduling of an
appointment to sit down and discuss your case
will be time and effort well spent.

PROSECUTORIAL MISCONDUCT

For a good “Golden Rule” argument see the
case of Woodruff v. Commonwealth, 39
K.L.S. 1, 1/22/92, Court of Appeals. Prosecu-
torial misconduct in closing arguments. Good
case for motions in limine. Not a death case,
but any good case law on prosecutorial mis-
conduct is important in death cases because
the impact of prosecutor misconduct is often
greater on these cases.

FUNDING/DEFENSE SECOND ROUND
OF TESTING

Crawford v. Commonwealth, Ky., 39 K.L.S.
2,2/19/92. This case addressed issues of fund-
ing assistance for psychological examination
under Ake v. Oklahoma, principles; however,
counsel was unable to make the “necessary”
showing.

The Supreme Court also approved a procedure
in its consideration of whether to order a sec-
ond gynecological examination of the five

year old sex abuse victim. The trial court had
a second physician evaluate medical findings
of the initial examining physician to express
an opinion whether it would be beneficial to
the defense to have a second examination.
The court held this could be a “proper ap-
proach” io this issue and the requirements of
Turner v. Commonwealth, Ky., 767 S.W.2d
557 (1968).

BATSON ISSUE

Commonwealth v. Snodgrass, Ky., 39 KL.S.
5, 5/20/92 (non-death). This was a Batson
issue case. The issues included whether the
prosecutor exercised good faith in striking 2
juror upon “outside information” that the juror
lived near the defendant, although the juror
had not responded when the venire was asked
whether anyone knew the defendant. The
Court found that the locality of the juror’s
residence is a “race neutral” explanation.

WAIVING RIGHT TO APPEAL

The statutory right to appeal may be waived
as part of a plea bargain just as constitutional
rights may be waived as part of a plea arrange-
ment. Uniled States v. Melancon, ___ F.2d
., 9/3/92; Sth Cir.; 91-4627; 52 Cr.L. 1008;
10/7/92

PROSECUTORS - GRAND JURY -
CANDOR RELATIVE TO
EXCULPATORY EVIDENCE

United Siates v. John H. Williams, Jr., 504
US. ___, 112 8.Ct. ___, 118 L.EEd2d 352
(1992) - This is the case which decided
whether a federal court exceeded its authority
by imposing or enforcing rules upon prosecu-
tors by requiring presentation of “substantial
exculpatory evidence” which is in the prose-
cutor’s possession to Grand Juries. This is a
non-death case. It is included here because of
the significance it might have in a death pen-
alty motion practice. :

The majority of the Supreme Court in this five
to four decision provided an historical outline
of case law addressing grand jury practices,
misuses of grand jury, and, to some extent,
prosecutorial misconduct before grand juries.
Itis noteworthy that (1) the decision addressed

federal constitutional law - not state law, and,

(2) that the prosecutor had the exculpatory
evidence available in boxes of financial state-
ments before the grand jury, but the grand
jury simply chose not to hear this evidence.
Arguably the prosecutor could have been
more emphatic, but he was not.

It must also be recalled that the evidence,
although having a “substantial exculpatory
value” was not of a nature that it could be
considered “evidence which would directly
negate the guilt of a subject of the (grand jury)
investigation...”. Id. at 352. Nor was the
Grand Jury deceived by false evidence.

The author found no Kentucky Supreme
Court decision addressing this specific issue.
Recall that attorneys, all attorneys, even
prosecutors, have a duty of “candor” toward
tribunals (courts), and “tribunal” includes ex
parte proceedings before grand juries. See
Kentucky Rules of Professional Conduct
3.3 and 3.8 and the COMMENTS thereto.

In their zeal to obtain capital indictments
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prosecutors may not “tell all” to grand juries,
and, in one recent incident, a prosecutor failed
to advise the grand jury that an eyewitness to
killers leaving the scene carrying weapons
identified a perpetrator other than the current
defendants. Police also discovered that said
perpetrator had weapons and ammunition con-
sistent with those which killed the victims, and
he flunked the prosecutor’s polygraph tests. In
addition, perpetrator’s stories were inconsis-
tent and were contradicted by objective wit-
nesses. Finally, the Commonwealth’s current
chief “witness” and supporting witnesses also
flunked polygraphs. In fact, the state poly-
graphed all individuals in the case that could
have been involved except the current defen-
dants who are facing the death penalty, on the
word of a person who flunked two polygraphs.
None of this was told to the grand jury.

In another case, the chief investigating police
officer failed to advise the grand jury that the
defendant had explained his belief of need for
self defense even though grand jurors had
asked whether the defendant had given an
explanation.

So, there are opportunities to raise this issue
in our cases, and, in a death penalty case, this
issue should not only be raised, but counsel
should read this decision, consider it, and be
yrepared to distinguish the reasoning in Wil-
iams from principles of Kentucky jurispru-
dence. Don’t let the prosecutors argue that
such a requirement to present exculpatory evi-
dence would be “unconstitutional” or that the
Supreme Court disapproved of it. The final
paragraphs of the majority opinion recognize
that if such a requirement has advantages, then
“Congress is free to prescribe it.” In addition,
counsel should not view the trend in the Ken-
tucky Supreme Court to afford greater protec-
tions to citizens under the State Constitution
than are found in the “bottom floor” protec-
tions of the United States Constitution.

FORCED DRUG THERAPY DURING
TRIAL :

Riggins v. Nevada, 504 US. ___, 112 S.C.
__ . 118 L.Ed.2d 479. Petitioner Riggins liti-
gated against his being forced to be medicated
by drugs during trial. His objections were
overruled. Forced medication was ordered
during his trial. The trial court’s rationale was
not sufficiently disclosed. The Court believed
a “strong possibility existed that the drug’s
side affects may have impacted on (Peti-
tioner's) outward appearance, the content of
his testimony, his ability to communicate with
counsel and follow the proceedings, all
thereby impairing his defense. Although some
‘prejudice’ can be ‘justified” by compelling
state interests, (e.g., binding and/or gagging
disruptive defendants during trial), the record
in ths case afforded no findings to support
such a conclusion that the administration of
this anti-psychotic medication was necessary
to accomplish an essential state policy."

PROSECUTORIAL MISCONDUCT -
PRIVILEGES

Bushv.Commonwealth, __SW.2d __,(39
K.LS. 10, 9/30/92).

Wanton murder case involving killing of an-
other human being while driving drunk. Issues
in the case involved prosecutonial misconduct
in the calling of a defendant’s wife when the
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prosecutor knew ahead of time she was going
to assert her privileges and the use of argu-
ments before the jury that were unfairly preju-
dicial. Further, the prosecutor furnished in-
formation to local news organizations just
prior to trial, and defendant’s motion for venue
should have been granted upon request.
KRPC 3.6(a)(b)(4)(5X6).

The case listed several arguments which
should not be utilized by prosecutors. They
provide appropriate subject matter for mo-
tions in limine.

KENTUCKY CONSTITUTION AS BASIS
FOR RELIEF

Commonwealth v. Wasson, Ky., ___ S.W.2d
___ (39 K.LS. 10, 9/30/92) - This was the
famous anti-sodomy case out of Fayette
County. The Kentucky Constitution, Sections
2, 7, 11, and 17 ought to be cited in every
motion. Specifically, Section.2 of the Ken-
tucky Constitution must be cited because it
protects against the arbitrary actions of gov-
ernment against our clients. The Wasson
opinion addresses Section 2 of the Kentucky
Constitution as well as Sections 3, 59, and 60.
The Court discusses concepts of equal protec-
tion under state constitution, and it explains
how Kentucky's Constitution may provide
more protections than the federal constitution
for Kentucky citizens. The assertion of state
constitutional grounds for relief is not used as
much as it should be. State constitutional
grounds should not be overlooked.

CASES ACCEPTED FOR ARGUMENT
BEFORE SUPREME COURT

Zafirov. United States, 945 F.2d 881 (Tth Cir.
1991) - whether in light of Rule 14 of the
Federal Rules of Criminal Procedure a co-de-
fendant would be prejudiced at a joint trial by
denying motions of 3 of 4 co-defendants for
severance of the trial notwithstanding that the
co-defendants presented mutually antagonis-
tic defenses.

Gomez v. U.S. District Court, 503 US. ___,
1128.Ct. ___; 118 L.Ed.2d 293 (1992) - Mr.
Gomez was convicted of murder and sen-
tenced to death in California. He filed an ac-
tion under 42 U.S.C.S. 1983 to stay his execu-
tion on the ground that execution by cyanide
gas constitutes cruel and unusual punishment
prohibited by the United States Constitution’s
8th Amendment. Whereas this issue was not
raised in prior petitions or motions, the Su-
%'eme Court vacated the stays granted by the
nited States District Court and the United
States Court of Appeals for the 9th Circuit.

In a per curiam opinion written by the Chief
Justice and 6 other Associate Justices, it was
held the Petitioner made no convincing show-
ing for his failure to raise this claim earlier.

Justices Stevens and Blackman filed dissent-
ing opinions detailing how cyanide gas is “as-
phyxiation by suffocation or strangulation”, p.
297. The dissent discussed the cruelty of this
killing method, and that a sense of morality or
“moral progress” in many states have caused
them to adopt new methods of execution since
the Supreme Coun’s ruling in Gregg v. Geor-
gia, 428 U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d
859 (1976). Robert Harris was executed.

This opinion bears careful reading, and death

penalty defense advocates ought to consider a
motion specifically addressing the method of
execution here in Kentucky in addition to the
motion typically filed alleging that death in
and of itself is cruel and unusval punishment
using any form of execution. The authors of
this article knows of no Kentucky decision
specifically addressing whether, currently,
electrocution as a form of punishment is “cruel
and unusual” under state or federal constitu-
tions. Anyone considering this motion is free
to call the Capital Trial Unit to discuss it. Do
not believe your record is preserved unless
appropriate exhibits are attached. Possible ex-
hibits were discussed by the Gomez dissent.
Filing a motion with no accompanying affida-
vits or other exhibits demonstrating why exe-
cution by electrocution is cruel and unusual
may be worthless. Courts must have some-
thing to read and consider in ruling upon this
motion.

IS INNOCENCE A DEFENSE TO THE
DEATH PENALTY?

Herrera v. Collins, 91-73-28 (954 F.2d 1029
(5th Cir. 1992) Does an innocent person enjoy
protections under the 8th and 14th Amend-
ments from being executed? The Supreme
Court will consider whether states must pro-
vide meaningful mechanisms for claims of
“actual innocence” in death cases, and what
procedures might be necessary in federal ju-
risdictions to adjudicate claims of actual inno-
cence when the petitioner is confronted with
the death penalty.

Graham v. Collins, 950 F.2d 1009, 50 Cr.L.
1385 (5th Cir. 1992) - the Supreme Court is
going to consider whether the state of Texas
could limit consideration of a 17 year old
defendant’s youth only to answer the question
whether he acted “deliberately” and may be
dangerous in the future, thus affording no
other basis for youth to be considered as a
mitigating factor. Further, the Court will de-
cide whether Texas could Emit petitioner’s
mitigation evidence only to the question of
whether he would present a “continuing threat
into the future.” For anyone wishing to read a
concise review of Supreme Court case law on
what constitutes mitigation evidence in death
penalty cases, this case presents an excellent
summary of that law.

MICHAEL L. WILLIAMS
Chief, Capital Trial Unit
Assistant Public Advocate
Frankfort




PLAIN VIEW

Search and Seizure Law

KENTUCKY SUPREME COURT
ADOPTS GOOD FAITH
EXCEPTION

Crayton v. Commonwealth

I must admit that I had expected something
different. Afterall, U.S. v. Leon, 468 U.S. 897,
104 S. Ct. 3405, 82 L. Ed. 2d 677 (1984) had
been on the books for over eight years. The
Kentucky Supreme Court had ample opportu-
nity to adopt the good faith exception to the
exclusionary rule under Section Ten had it so
desired. In case after case, the Kentucky Su-
preme Court had started breathing new life
into the Kentucky Constitution. And then
came Wasson, putting substantial flesh onto
the bones of the right to privacy in Kentucky.
I was excited. I began to expect that our Court
would join a growing number of states who
had rejected the good faith exception, and
would hold that the long-standing exclusion-
ary rule of Section Ten could not be sup-
pressed by a judicially created “exception™
relying upon the good faith of the police. I was
terribly wrong.

In an opinion announced on November 19,
1992, Kentucky fell in line with the U.S. Su-
preme Court’s radically conservative notion
of the Fourth Amendment. The case is Cray-
ton v. Commonwealth, Ky., ___ SW.2d___
(11/19/92). Here, a fire occurred in the Club
Cabana and arson was suspected. The police
obtained a warrant to search David Crayton’s
house. The affidavit, prepared by a Paducah
Fire Department officer, was presented to
Hon. Ron Daniels, who was a McCracken
District Judge at the time. Judge Daniels
signed the warrant which produced evidence
that helped convict Crayton.

Judge Daniels then became the circuit judge.
When presented with the motion to suppress
he held the affidavit upon which he had pre-
viously issuved a warrant “failed to provide
sufficient information to support a finding of
probable cause.” Howcvcr,“f\}:’logc Daniels fur-
ther held that the evidence could come in,
relying upon the good faith exception of Leon.

When the case arrived at the Kentucky Su-
preme Count, Justice Lambert wrote the opin-
ion, joined by Justice Leibson, Spain, and
Wintersheimer. That Lambert and Leibson
joined the majority opinion adopting the good
faith exception is one of the surprises of this
case.

PURPOSE OF RULE IS NOT SOLELY
TO DETER THE POLICE

It is disappointing to see that the Court bases
its opinion upon their belief that the purpose
of the exclusionary rule under Section Ten is

that of deterring the police. It is even more
disappointing that the Court assumes that the
exclusionary rule is “judicially created.” The
landmark case of Youman v. Commonwealth,
189 Ky. 152,224 S.W. 860 (1920) defeats any
such notion. There the Court clearly states
that one purpose of the exclusionary rule is 10

ensure the integrity of the administration of ‘

justice. The tenet is simple: if the state pro-
cures a criminal conviction by the use of
evidence obtained by the violation of the Con-
stitution, then that conviction has no value, no
integrity. It is itself lawless.

Youman recognizes that the value of the ex-
clusionary rule to the administration of justice
is constitutionally based. Crayton, which
gives lip service to Yownan, abandons that
foundation, and joins Leon is holding that the
exclusionary rule is a judicially based remedy
whose only purpose is to deter the police.

Do not judges need to be deterred? Leon has
at is core the trust in the ability of the magis-
trate to make a proper probable cause determi-
nation. Here, the judge reviewing the warrant
application signed the warrant. Otherwise no
search could have taken place. Note that when
he became circuit judge, reviewing his own
actions, after the evidence had been obtained,
he held that no probable cause existed. Yet,
by then relying upon good faith, he again
insured that the evidence would come in.
Same judge. Same result. Is Leon’s reliance
upon the magistrate appropriate? You be the
judge! Does this case, where the same judge
allowed the evidence to be procured, knowing
probable cause did not exist, demonstrate the
necessity of the exclusionary rule irrespective
of the good faith of the police?

Be that as it may, once the Court decided that
the exclusionary rule had a de minimus pur-
pose, it was a short step to say that the police
would not be deterred where they had relied in
good faith upon the decision of a district judge.

LEON’S FOUR EXCEPTIONS
ADOPTED

The court went on to adopt loosely the familiar
four exceptions that were first articulated in
Leon. Thus, under Section Ten, the good faith
exception does not apply in four situations:

(1) where the affidavit “contains false or mis-
leading information™;

(2) where the judge abandons his/her “de-
tached and neutral” role;

(3) where the “officer’s belief in the existence
of probable cause is entirely unreasonable™;
and

(4) “where the warrant is facially deficient by
failing to describe the place to be searched or
the thing to be seized.”

WARRANT PRESENTATION SHOULD
BE RECORDED

Another issue arose in the case. The Court
notes that they “are troubled that the judge to
whom the affidavit was presented may have
been provided information which did not ap-
pear on the face of the affidavit. Itis the duty
of the judicial officer to issue or deny the
warrant based solely on the facts contained
within the four corners of the affidavit. Here
we must assume that the warrant was issued
solely on that basis.” What troubles me about
this is that police officers’ telling the district
judge additional matters is common practice.
Ttis not on the record. If the warrant is issued,
the police officer is not deterred from giving
off-the-record information to the district
judge. The district judge is not deterred, be-
cause whatever he/she decides is outside the
scope of the exclusionary rule. Where then is
the incentive to prohibit off-the-record infor-
mation being given to the district judge? 1
hope that a rale will be promulgated requiring
the warrant presentation to be recorded for
later review by the circuit judge on a motion
10 suppress.

WHERE IS THE REMEDY?

Perhaps the saddest part of the opinion occurs
when the court reminds us all that “suppres-
sion of the evidence is not a remedy for judi-
cial error as there is no constitutional right to
suppression.” But there is/was a right to be
free from unreasonable searches and seizures
that now has no remedy. What kind of a
constitutional right is that? A once proud
Section Ten, with an exclusionary rule ac-
knowledged by the giants of an earlier court,
has been gutted, to be replaced by an empty
shell which looks by all appearance like the
increasingly vapid Fourth Amendment.

THE DISSENTERS

Justice Stephens dissented, joined by Justices
Combs and Reynolds. Justice Stephens called
the majority opinion a “step toward cracking
the very foundation of the Constitution of
Kentucky. Such a decision as set forth today
only serves to further minimize the basic
rights of the people of our great Common-
wealth.” He points out that Section Ten says
nothing of the good faith of the police. “The
clear and unequivocal language of Section 10
creates an absolute right. The majority creates
an exception where no exception was ever
intended to exist.”

Justice Stephens further recognizes the main
flaw of the majority opinion. He faults them
for stating that deterrence of police miscon-
duct is the only purpose of the exclusionary
rule. “Another major functien is to ensure
compliance with the Fourth Amendment and
with Section Ten. With the majority’s deci-
sion, any incentive on behalf of the police to
devote great care and attention to providing
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sufficient information to establish probable
cause is lost.”

Justice Combs wrote a dissenting opinion that
was joined by Stephens and Reynolds. As
only Justice Combs can, he cuts to the heart of
the question. *“I believe the issue is more
accurately stated as whether the government
may violate the Constitution, and then com-
pound the wrong by using ill-gotten evidence
to incriminate the very victim of its trespass.”

Justice Combs takes on the logic of Leon
itself. The Fourth Amendment and Section 10
are there to protect specific people, not the
“general” rights of a society. “The Constitu-
tion unquestionably aims to guarantee the per-
sonal rights of every individual. What better
way to safeguard rights generally? The Bill of
Rights is less concerned with "punishing’ the
police than with guarantesing an individual’s
security from unfawful intrusion. The focus
of the Constitution is upon the right of the
citizen; that right is absolute, and is not dimin-
ished because violated in 'good faith".” Ad-
mission of evidence seized unconstitutionally
is “an extenuation of the initial violation, fur-
ther invading the right to be secure from un-
reasonable searches and seizures.”

PENNSYLVANIA CONSTITUTION

There is another reason that adopting the good
faith exception made little sense. According
to David Neihaus, Section 10 came out of the
1790 Pennsylvania Bill of Rights. (See The
Advocate, June, 1992, Vol. 14, Number 4, pg.
49). Pennsylvania is one of seven of the 13
original colonies that has rejected the good
faith exception of Leon. Indeed, only two of
the original 13 has gone along with the excep-
tion. In Commonwealth v. , 586 A.
2d 887 (Pa. 1991), the Pennsylvania Supreme
Court held that “the purpose underlying the
exclusionary rule in this Commonwealth is
quite distinct from the purpose underlying the
exclusionary rule under the Fourth Amend-
ment, as articulated by the majority in Leon.”
The best argument for the meaning of Section
Ten is how the Pennsylvania Supreme Court
interprets Article 1, Section 8 of the Pennsyl-
vania Constitution. Because Pennsylvania
has rejected good faith, because Section Ten
grew out of that Constitution, and because our
exclusionary rule has existed apart from the
federal exclusionary rule, the good faith ex-
ception has no place in our jurisprudence.

Soldal v. Cook County, Illinois

The Supreme Court has written an opinion that
has Fourth Amendment implications in the
context of a civil rights action. In this case,
the manager of a trailer park used a deputy
sheriffto evict unlawfully a mobile home from
the trailer park while a civil action was pend-
ing. A civil rights action ensued, alleging a
Fourth Amendment violation. The district
court granted a summary judgment, which
was affirmed by the Seventh Circuit.

The Supreme Court, in a unanimous decision
written by Justice White, reversed the Seventh
Circuit.  He rejected the Seventh Circuit’s
notion that the Fourth Amendment safeguards
“only privacy and liberty interests while leav-
ing unprotected possessory interests where
neither privacy nor liberty was at stake.”
Thus, a seizure of property, where no privacy
rights are at stake, still implicate the Fourth
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Amendment. “What matters is the intrusion
on the people’s security from governmental
interference. Therefore, the right against un-
reasonable seizures would be no less trans-
gressed if the seizure of the house was under-
taken to collect evidence, verify compliance
with a housing regulation, effect an eviction
by the police, or on a whim, for no reason at
311.9,

Many, but not all, of the cases that follow were
reviewed in the last column of Plain View,
which appeared in the last issue of The Ken-
tucky Criminal Defense Lawyer, the newslet-
ter of the KACDL.

Hazel v. Commonwealth

The nexus between the laws of search and
seizure and defending persons charged with
child sexual abuse was explored in this case
from the Kentucky Supreme Court. Here, the
police had gained knowledge that Mr. Hazel
was abusing his step-daughter. He and his
wife fled, only to come back to Kentucky later.
Thereafter, the police obtained an unrelated
warrant allowing for a search of the Hazel's
house for drugs. During the execution of the
search warrant, the police found a photo in a
drawer of a nude adult male. The officerlifted
up other photos, and found a picture of “an
adult female performing cunnilingus on a
young female.” The officer looked at other
photos, and found ones which showed both
Hazels committing sexual acts with children.

After being convicted, the Hazels appealed,
raising the search and seizure issue. Inaunan-
imous opinion written by Justice Spain, the
Supreme Court affirmed. Hazel v. CPommon-
wealth, Ky., 833 S. W. 2d. 831 (6/25/92). The
Court held that the evidence was seized in
classic plain view fashion. First, the officers
were where they had aright to be. Further, the
officers were “’lawfully located in a place
from which the object can be plainly seen’
and a “’right of access to the object itself.”™
quoting from Coolidge v. New Hampshire,
403 U.S. 443,91 S.Ct. 2022, 29 L. Ed. 2d 564
(1971). The Court gratuitously added that in
Horton v.California,495U.S. ___,1108.Ct
2301, 110 L. Ed. 2d 112 (1990) the Court had
rejected the inadvertency requirement of
Coolidge, and that “[w]e shall follow their
lead,” despite the fact that inadvertency was
not at issue in the case. Because the officers
had been searching for drugs at the time of
seeing the photos, because their continued
search after seeing the first “noncriminal”
photo was for drugs, and because the criminal
nature of the photo depicting oral sex with a
young female was apparent, there was no vio-
fation of the Fourth Amendment when all of
the photos were seized.

Simpson v. Commonwealth

Imagine if you will an attractive, well dressed
young staff member of the Court of Appeals
standing in a church parking lot in Frankfort,
Kentucky. She is waiting for aide to take her
home. She has been waiting for awhile, and
is getting restless, so she begins to pace
around. When she hears a car approach, she
looks up, but it is only a police car. She
continues to pace. Fifteen minutes later, she
hears another car. It is the same police officer.
However, this time, the officer stops his car
and comes up to the young woman and begins
to ask her questions. A partner runs a com-

puter check, which reveals an outstanding
warrant for a traffic violation. The police
officer pats down the staffer, and finds cocaine
in her purse. She is charged with possession
of cocaine.

Sound unlikely? Even preposterous? Well, 10
those of us who work as lawyers, it would be
preposterous. The police are there to protect.
They would not stop and detain us and Tun
computer checks on us, well dressed as we are,
for pacing back and forth in a church parking
lot. Why, this is America.

Yet, in Simpson v. Commonwealth, Ky. App.,
834 S.W. 2d 686 (6/19/92), that is precisely
what happened. Substitute however a person
of a lower socio-economic class for the well
dressed staffer of a Court. Substitute Third
and Race streets in Lexington, a “high crime
area”, for the church parking lot. Substitute
“meandering back and forth on the sidewalk
as well as into a grocery parking lot with no
apparent purpose” for pacing back and forth.
Otherwise, the facts are the same.

The trial court denied the defendant’s motion
to sgrress in this case. And the Court of
Appeals, in a decision by Judge Emberton,
joined by Judge Lester, affirmed the lower
court. Essentially, the Court states that the
circumstances warranted a Terry stop, that the
outstanding warrant for a traffic violation al-
lowed for a search incident to arrest, and thus
there was no Fourth Amendment violation.
The Court relied, in particular, on the fact that
Third and Race is a high crime area, and that
“appellant was standing on a corner known to
be frequented by drug traffickers and that he
was meandering back and forth...." Further,
the police “noticed the appellant looking at
them as they passed.” Judge Miller dissented.

This is an opinion that is quite distressing. It
expresses a low view of the Fourth Amend-
ment rights of people like Gazcia Simpson. It
expresses a belief that “high crime areas,” read
minority areas, poor areas, are places where
inhabitants do not have a right to “meander,”
or look at police officers. It demonstrates
what inhabitants of those areas know as real-
jty—that they can be doing nothing and the
police will stop, detain them, question them,
and search them in hopes of finding some-
thing. And what is truly distressing is that
they are right. And the Court of Appeals says
that thisis o.k.

Baker v. Commonwealth

In this case, the defendant asserted that when
he was arrested, the police did not tell him he
was being arrested, nor for what he was being
arrested, all in contravention of KRS 431.025.
The defendant reasoned that as a result, his
arrest was illegal, and a gun seized on his
person at the time of the arrest should have
been suppressed by the trial court.

The Court of Appeals disagreed, however.
They make the questionable assertion that
“the validity of a reasonable search based on
probable cause does not necessarily depend
upon an antecedent arrest or search warrant,””
citing Irvin v. Commonwealth, Ky., 446 S.W.
2d 570, 571 (1969), cert. denied, 400 U.S. 830
(1970). Further, the court asserts that even if
a police officer has no probable cause, “he
may make a reasonable search of the person
of a suspect in order to disarm the suspect.”



Thus, a violation of KRS 431.025 “has no
bearing on this case.”

Fugett v. Commonwealth

The Court of Appeals has modified Fugett v.
Commonwealth, an opinion rendered on April
10, 1992, (and reviewed in a previous issue).
The decision is the same, however, with slight
differences. Counsel is referred to the pre-
vious article for a review of this case. The
court continued to uphold a clearly “general”
all-persons warrant in violation of Ybarra v.
Mllinois, 444 U.S. 85 (1979), saying that even
if “constitutionally infirm, we are satisfied
that Fugett’s actions inside the house as the
police arrived, the smell of recently burned
marijuana and the discovery of two packets of
marijuana under a bed toward which Fugett
moved as the officers approached, together
with the investigators® pre-search observa-
tions and the information which they had re-
garding the use to which the house was being
put [it was an alleged crack house], gave them
probable cause to seize Fugett without a war-
rant and to search him incident to his arrest.”

Monson v. Commonwealth

Counsel should obtain a copy of this opinion
of the Court of Appeals, not to be published,
rendered on July 10, 1992. In this opinion
penned by Judge Dyche, joined by Miller and
Gudgel, the court held that a policeman from
a fourth class city has no authority to arrest a
drunk driver outside his jurisdiction. Where
this happens, the results of the BA must be
suppressed as the product of an illegal arrest.

Wilson v. Commonwealth

A very common scenario was addressed by the
Court of Appeals in a published opinion ren-
dered September 4, 1992. Mr. Wilson and his
wife were driving toward a roadblock, braked
“hard”, and pulled into a driveway. Both got
out of the car, went to the door of a house, and
shortly thereafter returned to the car and
switched drivers. A trooper at the roadblock
stopped them, and discovered that Wilson’s
license had been suspended.

In an opinion by Judge Wilhoit and joined by
Judges Howerton and Gudgel, the Court af-
firmed the conviction. The court held that the
officer had a reasonable and articulable suspi-
cion when he stopped Wilson under the above
circumstances. Itis questionable whether the
mere act of turning around at a roadblock is
sufficient in itself to justify a stopping. How-
ever, when other circumstances are present,
such as changing drivers and braking hard, the
stopping then becomes reasonable.

Churchwell v. Commonwealth,

Ky. App.,
10/23/92.

This case is of limited direct use, but may be
of more use indirectly. Here, a state parks’
ranger stopped a motorist four miles outside
the limits of Kentucky Dam Village State Park
and asked the driver for proof of identification.
During the process, he also saw a radar detec-
tor on the dashboard. He made the stop be-
cause he had earlier seen the car “slowly cruis-
ing the marina,” and not “looking for anything
in particular.” After the stop, the ranger let the
motorist, Irvan, go free.

Later, the ranger learned that a radar detector
had been stolen from a car in the park. In
response, he went to Irvan’s home. Irvan
eventually admiited stealing the radar detector
and was allowed to plead to a misdemeanor in
return for his testifying against the passenger
in the car, Churchwell, who was convicted of
theft and sentenced to five years.

On appeal, Churchwell challenged the initial
stopping on the grounds that the ranger had no
articulable suspicion justifying the stop. The
Court of Appeals, however, in an opinion by
Judge Huddleston and joined by Hayes and
Schroder did not reach that question. Instead,
the court holds that the ranger violated KRS
148.056 when he left the park and stopped
Irvan and Churchwell. The court found no
exigent circumstances existed, nor was there
a source independent -of the illegality from
which the evidence was obtained. Accord-
ingly, the conviction was reversed.

Brooks v. Commonwealth

This is an unpublished decision of the Court
of Appeals. However, it is one that is so well
reasoned that I included it in this review.
Here, narcotics officers with the Lexington
Police Department were serving a warrant at
B&B Auto Repair when Kenneth Brooks
showed up. First the officers told him to put
his hands up. When he did not do so, they
asked again, and Brooks fled. The police
caught Brooks, searched him, and found 158
milligrams of cocaine in a baggy in a watch
pocket in his pants. The trial court overruled
the motion to suppress.

The Court of Appeals reversed, in a decision
written by Judge Howerton and joined by
Judges Huddleston and Miller. The court re-
lied upon Johantgen v. Commonwealth, Ky.
A}ap.. 571 S.W. 2d 110 (1978) and Ybarra v.
Illinois, 444 U.S. 85, 100 S. Ct. 338,62 L. Ed.
2d 238 (1979) to hold that the officers had no
legal right to stop Brooks and to search him,
despite the existence of the warrant to search
the place of business Brooks was visiting.

What is most significant about the opinion is
that the court rejects Brooks” flight as a justi-
fication for stopping and searching him. This
reenforees the citizen’s right to be left alone,
and draws the line clearly for the police and
the courts. If the police do not have probable
cause or an articulable suspicion, a person may
walk, run, or somersault away from them
without fear that a subsequent search of them
can be used to place them in prison.

Turner v. Commonwealth

The Court of Appeals, in a published opinion
written by Judge Hayes and joined by Judge
Huddleston and McDonald, has extended pri-
vacy rights in a significant way to that most
tural of structures in one of American's most
rural states. In Turner v. Commonwealth,Ky.
App., __S.W. 2d. ___(11/6/92), the Court
has held that the police violated the Fourth
Amendment and Section Ten when he went
into a barn outside of the curtilage, at which
time he saw marijuana and ultimately arrested
Turner, the owner.

The case began when the Sheriff of Monroe
County was contacted by an anonymous per-
son who stated that Turner was storing mari-
juana in his bamn. Surveillance of the barn

revealed little, so the police went onto the
property, saw marijuana through the bam
wall, smelled marijuana, and then entered the
bam and armrested someone stripping mari-
juana. Tumer challenged the search under
both the federal and state constitutions.

The Court found that the bamn, being far away
from the house, was not part of the curtilage.
Often, that ends the inquiry. This court, how-
ever, looked at Katz v. United States, 389 U.S.
347, 88 S. Cr. 507, 19 L. Ed. 2d 576 (1967)
and the reasonable expectation of privacy test
erected there. Under Katz, the Court held that
Turner had exhibited an expectation of pri-
vacy in his closed up barn, and that that expec-
tation was one that society could reasonably
recognize.

The Court distinguished United States v.
Dunn, 480 U.S. 294, 107 S.Ct. 1134,94 L. Ed.
2d 326 (1987), which at first blush would
appear to be outcome determinative. The
court here stated that their decision went be-
yond Dunn by holding that while in an “open
field,” a barn is entitled to independent Fourth
Amendment protection irrespective of its be-
ing in an open field.

This is a very significant case for rural practi-
tioners. No longer can the “open fields™ talis-
man be waved overillegal entries to outbuild-
ings of various kinds. No longer will Dunn be
used to allow the police to roam willy-nilly
around a person’s farm.

United States v. French

The different issues that can occur in an auto-
mobile stopping case are featured in this deci-
sion of the Sixth Circuit decided on May 28,
1992. In an opinion by Judges Wellford,
Keith, and Siler, the court found that the stop-
ping of three vehicles on suspicion of drunk
driving, and speeding, the detention of one of
them awaiting a police dog, and the searches
which ultimately occurred were all reasonable
under the circumstances. The court also found
that the drivers of two of the vehicles had no
standing to challenge the stopping of the third
vehicle under a “convoy” theory. The court
gave no credence to the obvious preiextual
nature of the stopping of the vehicles, all of
which were suspected of being related to ille-
gal drug transactions.

Minnesota v. Dickerson

Defense attorneys should be aware that the
U.S. Supreme Court has granted cerf. ona
case involving “plain feel”. The case below is
at 481 N.W. 2d 840 (1992). The question
presented is whether there is a “plain feel”
exception to the warrant requirement where a
police officer develops probable cause to be-
lieve a suspect possesses contraband or other
evidence of crime. Since the Court decided no
Fourth Amendment cases last term, this cert.
grant could be significant.

U.S. v. Padilla

Another cert. grant is equally ominous. Here,
the Ninth Circuit had held that one who is a
co-conspirator, and here a “supervisor” in a
narcotics conspiracy, had standing to chal-
lenge the stopping of the “mule’s” vehicle.
The question presented is whether “member-
ship in joint venture to transport drugs give
co-conspirators legitimate expectation of pri-
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vacy entitling them to challenge investigatory
stop of one of members of conspiracy, and
subsequent search of vehicle he was driving?”
(quoting from 52 Cr.L. 3061).

SHORT VIEW

1. People v. Rooters, Calif. Ct. App. 5th Dist.
51 Cr. L. 1374 (6/26/92). Here the court holds
that where a probationer agrees to be searched
without probable canse during the course of
his probation, that agreement does not extend
to being amested without probable cause.
Thus, the cocaine found during an in-custody
search should have been suppressed.

2. State v. Geisler, Conn. Sup. Ct., 51 Cr. L.
1387 (6/18/92). Rejecting the U.S. Supreme
Court’s opinion in New York v. Harris, 495
U.S. 414 (1990), the Connecticut Supreme
Court has held that when an arrest occurs,
evidence seized thereafter must be suppressed
unless it is sufficiently attenuated from the
primary illegality. Thus, where the police
went into the home of the defendant after a
traffic accident without a warrant, arrested
him, and took him to the station where they
obtained statements and BA results, this evi-
dence had to be suppressed under the state
constitution.

3. State v. Jones, N.Mex. Ct. App., 51 Cr. L.
1447 (8/3/92). The police may not detain a
person in an area frequented by gangs, who
displays gang membership. What is most in-

 teresting about this case is the argument bythe
Attorney General of New Mexico. “The state
argues a new theory of reasonable suspicion.
In effect, the state argues that gangs have
created a crisis situation in urban areas and that
law enforcement officials, faced with this cri-
sis, ought to be able to respond accordingly.”
The court did not buy it. “We will not make
the final leap of faith the state urges upon us,
i.e., that the inference arising from gang mem-
bership and presence in a gang activity area is
sufficient alone to support reasonable suspi-
cion...The officers had no articulable facts that
would set defendant apart from an innocent
gang strian in the same area. As aresult,
the officers’ initial stop of defendant was ille-
gal and the evidence obtained as a result was
tainted.”

4. State ex rel. Juvenile Department of Mult-
nomah County v. Rogers, Ore Sup. Ct., 51 Cr.
L. 1500 (8/20/92). The exclusionary rule
guaranteed by the Oregon Constitution applies
during probation revocation proceedings in
juvenile court. According to the Oregon Su-

preme Court, even though the Fourth Amend-

ment does not apply to probation revocation
hearings, the Oregon exclusionary rule has a
dual purpose, that of deterring police miscon-
duct and protecting individual nights. The lat-
ter purpose can only be served in the context
of this case if the exclusionary rule applies to
probation revocation hearings.

5. US.v.Rideau,51 Cr.L.1533 (5th Cir. en
banc, 8/14/92). Liberty took a beating in this
en banc decision of the Fifth Circuit. Here,
Beaumont, Texas police officers saw a man in
a high crime area at night in the road. When
he stumbled leaving the roadway, they
stopped and detained him. When he backed
up two steps, the officers searched him, find-
ing a gun. This was all quite reasonable to the
majority of the court, who held that the offi-
cers had a right to detain the defendant for
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being drunk on the road, and that the act of
backing away gave them the articulable suspi-
cion necessary to conduct a Terry frisk for the
weapon they found. Five dissenters criticized
this decision for relying upon the fact of a
person’s being in a high cnme area to justify
the police conducting a stop and frisk of that
person. The dissenters did not believe that
stepping back two steps supplied any further
facts to justify the search. What ever hap-
pened to the right to “be left alone?”

6. State v. Oguendo, Comn. Sup. Ct., 51 Cr.
L. 1545 (8/25/92). The Connecticut Supreme
Court has relied upon its state constitution to
decline to follow California v. Hodari D., 49
Cr. L. 2050 (1991). Thus, in Connecticut the
standard for when an arrest occurs will be that
articulated in US, v. Mendenhall, 446 U.S.
544 (1980), in which the determination is
whether in view “of all the circumstances
surrounding the incident, a reasonable person
would have believed that he was not free to
leave.”

7. State v. Miller, Conn. App. Ct.(en banc), 52
Cr. L 1026 (9/22/92). The Connecticut Con-
stitution is alive and vibrant and meaningful,
given not only the Oquendo case above, but
this and other cases coming from that state.
Previously, the Connecticut courts have re-
jected the good faith exception to the exclu-
sionary rule, and the rule allowing confessions
made following an illegal arrest in a home to
be admissible. In Miller, the court reviewsthe
case of Chambers v. Maroney, 399 US. 42
(1970), which had allowed a warrantless
search under the automobile search exception
of a car which had been securely impounded
following an arrest of the owner. Unless exi-
gencies are present, under the Connecticut
Constitution, the search is illegal."If we take
seriously our judicial preference for a warrant,
we cannot excuse the failure to obtain a war-
rant where the police are not in danger, where
the search is not a proper inventory search, and
where exigent circumstances are entirely ab-
sent. Once acaris impounded in a secure area,
the exigencies inherent in a roadside automo-
bile search nomally vanish. In such cases,
there ordinarily will be no excuse for failing
to seek out the authorization of a neutral and
detached magistrate.”

8. Commonwealthv. Kohl, Pa. Sup. Ct., 52Cr.
L 1047 (9/16/92). A Pennsylvama statute al-
lowed for blood to be taken from a motorist
involved in an accident in which someone was
killed or hospitalized. The Pennsylvania Su-
preme Court held in this case that this portion
of the implied consent statute violated both the
Fourth Amendment and the state constitution.
Dispensing with probable cause may make
prosecution easier, but it also violates the con-
stitution. T

9. US.v. LaSanta, 52 Cr. L. 1097 (2nd Cir.
10/21/92). The Second Circuit has rejected
the Government’s assertion that there is 2
“forfeiture exception” to the warrant require-
ment. “We reject out of hand the govem-
ment’s argument that Congress can conclu-
sively determine the reasonableness of these
warrantless seizures, and thereby eliminate
the judiciary’s tole in that task of constitu-
tional construction.” Thus, evidence found
during a post-seizure inventory had to be sup-
pressed.

10. State v. Quino, Hawaii Sup. Ct,, 52 Cr. L.

1142 (10/28/92). The Hawaii Supreme Court
has rejected California v. Hodari D., 49 Cr.
2050 (1992) under their state constitution.
The court determined that an arrest of Quino
in an airport encounter occurred when the
questioning turned from “general to inquisi-
tive questioning.” Thereafter, “a reasonable
person in Quino’s position would not have
believed that he was free to ignore the officer’s
inquiries and walk away. Although no physi-
cal force was used, given the totality of the
circumstances, we hold that a seizure took
place within the meaning of ...the Hawaii Con-
stitution.”

The concurring opinion is particularly inter-
esting, praising the majonty for departing
from “the surreal and Orwellian world of
Royer, Hodari D., and Bostick, in which the
Fourth Amendment seems 10 have atrophied
to the condition of a vestigial organ....”

11. US. v. Ramirez-Lujan, 52 Cr. L. 1168
(Fifth Circuit, 10/23/92). The Fifth Circuit
Court of Appeals has decided to extend the
“good faith™ doctrine to warrantless searches
and seizures, despite no grounds for this ex-
tension, and despite repeated failed efforts to
do the same thing in Congress. Here, a driver
the police did not recognize made a u-turn at
a border checkpoint. Because the officer did
not recognize the truck, he stopped it, told the
driver to follow him to the checkpoint, where
a dog alerted to the truck. A search revealed
308 pounds of marijuana. The Fifth Circuit
determined: that because the officer had an
objectively reasonable good faith belief that
he had an articulable suspicion to stop the
truck, that the evidence would come in despite
the constitutionality of the stop. Can they just
about stop anyone they want or what?

12. State v. Guzman, 1daho Sup. Ct., 52 Cr. L.
1177 (11/5/92). The Idaho Supreme Court,
which had in 1989 adopted the good faith
exception to the exclusionary rule announced
in US. v. Leon, 468 U.S. 897 (1984), has now
reversed itself. Condemning the good faith
exception as based upon “revisionist history”
by identifying deterrence as the only purpose
of the exclusionary rule, the court held that
Idaho’s 65 year old exclusionary rule was.
broader than the federal exclusionary rule,
than it was constitutionally based, and that it
was based upon judicial integrity as well as
deterrence of the police.

13. US. v. DeLeon, 52 Cr. L. 1191 (9th Cir.
11/10/92). The Ninth Circuit has held that
where an affiant relies upon another officer for
information placed into an affidavit in support
of a search warrant, and the other officer omits
to tell the affiant something important, that
this omission can be the basis for suppression
under Franks v. Delaware, 438 U.S. 154
(1978). “The Fourth Amendment places re-
strictions and qualifications on the actions of
the government generally, not merely on affi-
ants.” ’

ERNIE LEWIS

Department of Public Advocacy
201 Water Street

Richmond, Kentucky 40475
(606)623-8413



WE MUST ELIMINATE ABUSE OF CHILDREN

& TREAT THE CAUSES

Sexual abuse of children in Kentucky is a very
serious problem. Physical abuse of children is
likewise an immense difficulty in our state.
We must cooperatively work for genuine so-
lutions to the real causes of these abuses of
children, and we must do this without abusing
our individual liberties. _

Treatment resources, especially for indigent
offenders, which address the causes of the
behavior, must be drastically increased in lo-
cal communities.

PUBLIC COUNSEL FOR THE POOR
INSURES FAIR PROCESS &
RELIABLE RESULTS

Allison Connelly, Public Advocate for the
Commonwealth and a newly appointed mem-
ber of the Attomey General’s Child Sexual
Abuse Task Force, stated, “As public advo-
cates we are charged with advocating on be-
half of all Kentucky citizens too poor to hire
their own attorney, even those who are
charged with sexually abusing children. Pub-
lic defenders seek to insure that all poor Ken-
tuckians have equal access to their individual
constitutional guarantees regardless of the ac-
cusation or the crime. Public advocates who
represent our 100,000 individual Kentuckians

- each year insure that the state takes a person’s
life or liberty only through a fair process
which is reliable and can withstand public
scrutiny.”

ATTORNEY GENERAL TASK FORCE

The Atnorney General's child sexual abuse
task force heard testimony from the Kentucky
Association of Criminal Defense Lawyers and
the Department of Public Advocacy at their
December 8, 1992 meeting.

ADEQUATE FUNDING AND
RESOURCES ARE NEEDED FOR
KENTUCKY’S POOR

Intestimony before the Task Force on Decem-
ber 8, 1992, Vince Aprile, DPA General
Counsel who has been a Kentucky public ad-
vocate for 19 years, stated, “We abhor the
wrongful conviction of the innocent, the ex-
cessive punishment of criminals, and quick-
fix solutions which do not treat the canses of

Brutal physical and sexval abuse are
characteristics of many defendams who
have committed homicides and who have
been sentenced to death. Lewis, Pincus,
Bard, Richardson, Prichep, Feldman,
Yeager, Neuropsychiatry, Psycho-educa-
tional, & Family Characteristics of 14 Ju-
veniles Condemned 10 Death in the US.,
145 American Journal of Psychiatry 5
(1988).

the problems. Public advocates are an essen-
tial component of the criminal justice system
and are necessary for the system to render
reliable results through a process that is fair.
To insure the process is fair and the results
reliable, Kentuckians must adequately fund
the Department of Public Advocacy to provide
qualified, competent attorneys who have ade-
quate litigation resources to investigate and to
present the accused’s case.”

CONSISTENTLY ACCOUNT FOR
BEING ABUSED AS CHILD AND THE
CYCLE OF VIOLENCE AND ABUSE

James J. Clark, MSW, LCSW, is an assistant
professor at the College of Social Work at the
University of Kentucky and a Ph.D. candidate
at the University of Chicago. In his clinical
work he has treated those sexually abused, and
he is a mental health consultant on a variety of
complex criminal cases involving abused of-
fenders. In presenting before the Task Force
the moming of December 8, he stated, “If we
are to take seriously the gravity of child sexual
abuse, then we cannot direct our efforts solely
toward childhood victims. The adolescent of-
fender and the adult offender are often pro-
foundly shaped by their trapmatic experiences
as victims of childhood sexual abuse. Our
efforts must be additionally directed toward
research, evaluation, and treatment of these
populations. Such a public policy approach
may be unpopular in the short-term; however,
it is crucial to stemming the tide of childhood
victimization and the violent responses by

‘some victims which occur later in the life

cycle.” - :

Following Professor Clark s testimony, Ernie
Lewis, (606-623-8413), a Richmond, Ken-
tucky public advocate who has represented
abused capital clients and abused sexual cli-
ents for 16 years, stated to the Task Force,
“Persons who are sexually or physically
abused are victims. Their later criminal con-

.duct is often understood by their previous

abuse. When a perpetrator’s criminal act is
causally connected to being abused as a child,
equal justice requires that the perpetrator’s
punishment be decided by jurors and judges
who are aware of and consider the prior vic-
timization. Kentucky's. truth-in-sentencing

Survivors of child sexual abuse “are at much
higher risk for substance abuse problems,
medical problems, and psycho-emotional
problems; they are at higher risk for abusive
social and sexual relationships; they are at
higher risk for not completing high school,
unemployment and poverty; and they may
be at higher risk for criminal behavior.” Sil-
man, Vehkamp, & Clark, Understanding
the Dynamics of Child Sexual Abuse, The
Adbvocate, Vol. 14, No. 5 (Oct. 1992) at 22.

law and capital statute must be changed to
account for this recognized cycle of violence
and abuse. We must focus on why people
engage in criminal behavior if sentencing is to
rationally fit the crime and the offender.”

“Kentuckians do not broadly support execut-
ing murderers who were severely abused as a
child,” Lewis stated. He informed the Task
Force of a 1989 state-wide poll (copy at-
tached) conducted by the University of Louis-
ville’s Urban Research institute on criminal
justice issues. Kentuckians expressed limited
support (39%) for imposing the death penalty
on a person convicted of murder who was
severely physically or sexually abused as a
child.

“It is archaic and sclf-defeating to insist upon
punishment for the sake of punishment in
dealing with perpetrators of child sexual
abuse,” Conneily remarked. “An educated ju- .
diciary, armed with adequaté, treatment re-
sources and reasonable sentencing options,
can break the cycle of violence and abuse. The
guided sentencing discretion of an informed
judiciary insures that understanding and jus-
tice are ingredients of every sexual offender’s
repayment to society and to the victim.”

RECOMMENDATIONS BY DPA

Atthe January 8, 1993 meeting of the Attorney
General’s Task Force, Public Advocate Alli-

- son Connelly recommended the following be

adopted by the Task Force. The results of the
voting of this over 55 member Task Force
which has but 2 public defenders are indi-
cated.

1. Passage of a statute that would require, as a
condition of admission of the testimony of a

_child at a legal proceeding involving child

sexual abuse, a videotaped record of every
investigative interview with the child con-
ducted by a representative of the government
investigating the case. In the event that a vide-
otape is not available, an audiotape must be
used. ($25,000/$10,000)
For 6 Against 43 Abstain 7

2. In conjunction with CASA, appoini an in-
dependent attorney to serve as guardian ad

The literature and significant experiences by
Kentucky mental health professionls reveal
that “there are clear indications of a high
potential for adult nonsurvivors who have
been victims of child abuse.” Thomas W.
Miller, Ph.D. and Lane J. Velikamp, MSW,
The Adult Nonsurvivor of Child Abuse,
Journal of the Kentucky Medical Associa-
tion, Vol. 87, No. 3 (1989).

February 1993/The Advocate 13




litem for the child at the time the CHR 115
report is received. To be eligible for appoint-
ment to serve as an independent guardian ad
litem for the child, the attorney shall not be
affiliated with CHR, law enforcement, or the
prosecution. The guardian should be respon-
sible for representing the child in dealings
with the defense, prosecution, CHR, police,
doctors and other experts, regardless of
whether defense or prosecution, and the court.
There should be an increased monetary award
if the guardian has completed speciatized
training in the area of child sex abuse.
($100,000)

For 19 Against 25 Abstain 12

3. Amend KRS 532.045 to remove the abso-
lute prohibition on probation in the situations
identified in the statute and substitute a pre-
sumption of incarceration rather than proba-
tion in those situations. The statute, as
amended, would provide that the presumption
of incarceration would be rebutted when the
defense establishes probation with altemnative
punishment and treatment is the appropriate

disposition in the case. This would retum a -

limited amount of guided sentencing discre-
tion to the sentencing judge. Although this
amendment permits probation for all classes
of felony child sexual abuse cases, revocation
of probation under this amendment requires
the individual to serve the sentence imposed
for that class of felony. For example, a person
sentenced to 20 years for a class B felony
could be probated, but revocation of that pro-
bation would require the offender to serve the
20 year sentence in prison. (No additional
funding required. Instead, cost savings could
be generated by reduced incarceration ex-
penses.)

For .14 Against 29 Abstain 13

4. Redefine “eligible sexual offender” by
amending KRS 197.410(2)(a) to allow treat-
ment of those who are mentally retarded and
mentally ill. This expansion still permits
treatment providers the option to exclude the
mentally retarded and mentally ill if not oth-
erwise qualified for the treatment. (Minimal
expense, if any).

For 42 Against 8 Abstain 6

5. Amend KRS 532.055, the truth-in-sentenc-
ing statute, to permit admission as mitigating
evidence previous abuse inflicted on the of-
fender prior to adulthood. Such mitigation
evidence does not exonerate the offender and
does not require the jury to impose a reduced
sentence. (No additional funding required.)

For 15 Against 31 Abstain 10

6. Amend KRS 532.055, the truth-in-sentenc-
ing statute, to permit either the prosecution or
defense to admit as evidence accurate parole
statistics for sex offenders in Kentucky. (No
additional funding required).

For 22 Against 23 Abstain n

7. Amend KRS 503.050(2), the use of deadly
physical force in self-protection, and KRS
503.070(2)(a), the use of deadly physical force
in protection of another, to authorize deadly
physical force when the defendant believes
that such force is necessary to protect himself

or another, such as a child, against “deviate
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sexual intercourse [, oral or anal sodomy)
compelled by force or threat.” At present
these statutes state that “the use of deadly
physical force by a defendant upon another
person is justifiable...only when the defendant
believes that such force is necessary to protect
himself” or “a third person” against “immi-
nent death, serious physical injury, kidnap-
ping or sexual intercourse compelled by force
or threat.” (No additional funding required).
For 42 Against 7 Abstain 7
8. To provide full and fair consideration of the
increasing findings of mental health studies on
the cycle of violence, amend KRS
532.025(2)(b) to add as a ninth statutory miti-
gating circumstance in the sentencing phase of
a capital case the fact that a person was sexu-
ally or physically abused prior to adulthood.
The existence of a statutory mitigating factor
neither exonerates the murderer nor does the
existence of one or more mitigating factors
prevent the jury from imposing the death sen-
tence. (No additional funding required).

For 18 Against 30 Abstain 8
9. To convince the public and the actors in the
criminal justice community of the validity of
sex offender trealment programs, require,
either through state funding or private grant
funds, that the corrections sex offender treat-
ment program be independently evaluated by
outside mental health experts not employed by
or affiliated with correctional organizations.
($20,000)

For 20 Against 26 Abstain 10

10. To insure fair and reliable results in child
sexual abuse cases in which the public can
place its confidence, provide funds to the De-
partment of Public Advocacy in their repre-
sentation of indigent defendants to employ
necessary experts, such as medical and mental
health experts, in sex abuse cases. ($50,000)

For 28 Against 20 Abstain 8

11. Amend Kentucky Rule of Criminal Proce-
dure 5.08 to allow the accused the right to
appear and present evidence before grand ju-
ries to insure the decision of the grand jury is
based on relevant evidence and to prevent
overcharging by prosecutors which impedes
resolving cases and creales unnecessary de-
lays and costs. (No additional funding re-
quired.)

12. Those who are actively involved in child
sexual abuse investigations and prosecutions
should be required to educate both the public
and the media to understand that judicial,
prosecutorial, and juridical accountability
does not mean that probated sentences, deci-
sions not to prosecute, and not guilty verdicts
in child sexual abuse cases necessarily equate
with dereliction of duty by judges, prosecu-
tors, and juries. ($10,000)

For 14 Against 32 Abstain 10

COX HONORED

Jim Cox, supervising attorney of the Pulaski County Public Defender’s Office, received a
plaque at the Annual Pulaski County Bar Associaition’s Christmas dinner December 10, 1992.
Cox was recognized for over 10 years of dedicated and distinguished legal service to indigent
citizens of Pulaski County. Cox has been a public defender since 1981




DEVELOPING SENTENCING PLANS
FOR CHILD MOLESTERS

Although the most visible aspect of a criminal
defense lawyer’s role is attempting to make
the state prove its case with regard to guilt, this
is not necessarily the most frequent way a
defense lawyer acts as advocate for his or her
client. Most often, cases do not reach trial, but
are settled through plea negotiations, and it is
frequently as a plea negotiator that the defense
lawyer can best advocate for the client. This
aspect of a defense lawyer’s work is not read-
ily apparent to the public. But is critical, as any
experienced defense lawyer knows. The plea
may be the result of intensive labor by the
defense attorney, including various confer-
ences with the prosecution and the judge.

As we have noted elsewhere,! it is important
that the plea be negotiated directly with the
prosecution by the defense attorney. Both
sides speak the same language and know the
informal and formal rules of negotiating such
agreements. However, a lawyer cannot be all
things to all clients, and consultants can be
valuable in devising sentencing plans.

Our experience is that some plea negotiations
fail because the defense lawyer does not sup-
port his or her plea proposal with a detailed,
concrete plan to retain the defendant should he
be given a non-custodial sentence.

Although recent trends towards prescriptive
and mandatory sentencing have restricted plea
negotiations in some cases, there is frequently

still room to bargain, and a concrete, support-

able plan to manage the defendant in the com-
munity can sometimes make the difference
between incarceration or probation. Prosecu-
tors and judges have heard so many lawyers
make impassioned pleas for their clients, indi-
cating that their clients will go and sin no
more, that they have come to view plea pro-
posals with an understandably skeptical eye.
They need (and we believe deserve) more than
promises.

SENTENCING PLANS

One approach to buttressing a plea proposal is
the use of defense-based sentencing consult-
ants. In recent years, a new professional area
- sentencing consultants - has emerged, draw-
ing its members from a wide range of disci-
plines. Sentencing consultants can focus on
developing a detailed, structured sentencing
plan, freeing the defense attorney to focus
more directly on the interpersonal aspects of
advocacy, the meetings with the prosecution
and judge. A sentencing consultant does the
legwork, finding suitable community re-
sources for the various components of the
sentencing plan.

Sentencing plans are typically offered when
there is a likelihood of incarceration if no
intervention is made. If the defendant is likely
1o receive probation, then there may be no
need for a sentencing plan. Sentencing plans

usually involve sanctions and restrictions that
are intermediate between prison and proba-
tion, allowing the judge and prosecution to
feel assured that society is protected, the vic-
tim is repatriated (as much as may be possible
in the circumstances), and that the offender is
appropriately punished.

Above all, a sentencing plan must be realistic
and credible. It must be tailored to the defen-
dant and his offense. There will be little pur-
pose served in drafting a sentencing plan fora
defendant who is a repetitive offender unless
some major factor in the defendant’s life has
changed and changed convincingly. If prior
treatment attempts have failed, a persuasive
case must be made that current circumstances
and proposed treatment methods are different.
Better yet, the defense attorney needs to pre-
sent actual data to bolster his or her claims.
Ideally, sentencing should be delayed long
enough for the defendant to establish a favor-
able history in outpatient treatment. If possi-
ble, the defendant should be cngaged in on-go-
ing community service long before the sen-
tencing date.

CHILD MOLESTERS

Developing sentencing plans for child moles-
ters presents special difficulties. Child moles-
ters arouse strong, hostile emotions. Disgust,
revulsion, and anger arc the most typical feel-
ings that professional and lay people alike
express when reading about child molestation.
Legal and mental health professions are no
exception. Some legal and mental health pro-
fessionals refuse 1o take such cases, because
they readily acknowledge that their strong
negative emotions towards the offender will
affect their objectivity and effectiveness. The
defense attorney must overcome these emo-
tional reactions if he or she is to negotiate a
favorable plea agreement.

- RISK ASSESSMENT

Risk assessment is crucial with child moles-
ters. No one wants to arrange for a non-custo-
dial sentence only to have a child molester
molest again. Intense community backlash
can be the tesult, leading to difficulties in
gaining cooperation with any future sentenc-
ing proposals. One way to quantify risk to the
community is through use of formal risk as-
sessment tools. Such tools are routinely used
by probation and parole agencies in both fed-
eral and state jurisdictions. By using atool that
has intrinsic credibility with legal profession-
als, the sentencing plan rests on a firmer foun-
dation.

The plan should also note what is known about
child molesters specifically. For example,
based solely on offense, some offenders are
more likely to do it again than others. Among
pedophiles, for example, incestuous (intrafa-
milial) pedophiles have the lowest recidivism

rate, heterosexual extrafamilial pedophiles the
next highest recidivism rate, and homosexual
pedophiles the highest rate. Moreover, those
pedophiles with varied pedophilic targets arg
more likely to do it again, all else being equal.

Mental health professionals generally con-
sider the following risk factors when assessing
a child molester’s risk to the community:

(1) number of prior offenses;

(2) number of prior illegal sexual acts (even
if not arrested);

(3) presence of violence in the offense, such
as physical coercion or a2 weapon;

(4) extensiveness of deviant sexual interest,
such as the presence of a variety of paraphil-
ias;

(5) motivation for treatment;

(6) whether the offender has an antisocial
personality disorder, diagnosed either
through psychological methods or by the
presence of a variety of types of criminal
offenses;

(7) external social support available, such as
a concemed and involved family;

(8) presence of any severe psychological
distorbance that might limit amenability to
treatment, such as psychosis, severe retarda-
tion, or untreated substance dependence;

(9) presence of any sadism or ritvalism in the
offense;

(10) degree of deviant sexual arousal, as-
sessed physiologically;

(11) involvement in high risk situations,
such as those that bring him into frequent
unsupervised contact with potential victims.

None of these risk factors is necessarily insur-
mountable, but each must be directly ad-
dressed if the plan is to be credible.

There is no formula that allows a mental health
professional or sentencing consultant to pro-
vide a mathematical answer as to what level
of risk the defendant presents. However, a
thorough review of the above factors will at
least provide some assurance to the court that
major risk factors have indeed been consid-
ered. Consideration of these factors makes the
sentencing plan more credible.

The sentencing plan must be tailored to meet
any risk factors present. If the offender’s
physiologically assessed sexual arousal pat-
tern is significantly deviant, as is frequently
the case with extrafamilial pedophiles, then
the plan should include focused procedures to
alter this deviant pattern administered by a
mental health professional with genuine ex-
pertise in this area. If prior treatment attempts
have failed, the plan must be specific as to
what aspects of the defendant’s motivation,
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circomstances, and treatment program are
likely to insure treatment success in the pre-
sent instance. If the offender lacks community
support, the plan must address the issue of how
a supportive environment will be created for
the offender, such as involvement in a treat-
ment or support group.

If an incest offender wishes to reunite with his
family, thus placing him in contact with his
victim, the plan must offer specific precau-
tions and family education along the lines
generally accepied in the field. ® Above all, the
family and home have to be made safe for the
victim. The following guidelines are useful in
educating incestuous families as to precau-
tions to take in reuniting:

(1) The offender must limit physical contact
with the victim. The victim, for instance,
cannot sit on the offender’s lap or cuddle
with him.

(2) The offender is not to be left alone with
the victim. All contact must be supervised
by an appointed chaperon, typically the non-
offending parenL.

(3) The offender is not allowed in the vic-
tim's bedroom. The family should install a
lock on the victim’s bedroom door. Ideally
the victim should have a lockable bathroom
that the offender does not use. In this way,
the family can create a physical zone of
safety for the victim. ’

(4) The offender is not permitted to partici-
pate in child discipline or sex education. All
such duties are performed by the non-of-
fending parent.

(5) The offender is not permitted contact
with the victim's friends.

(6) When the offender is allowed to stay
ovemight, if he gets up at night he must
awaken the non-offending parent.

(7) In therapy, the family rehearses what to
do if the rules are broken.

VICTIM REPARATION

In child molestation cases, it is sometimes
possible to structure acredible and worthwhile
victim reparation program. We have proposed
trust funds for educational and medical ex-
penses. Moreover, in incest cases, the offender
can make a major impact in helping the victim
heal, typically by participating in the victim’s
treatment. Itis frequently helpful to the victim
to question the offender as to why he or she
was selected as a victim and to begin to under-
stand why the offender betrayed his or her
trust. Naturally, this involvement is contin-
gent on the victim's readiness to re-establish
some form of contact with the offender, and
any form of contact should be both gradual and
supervised. Typically, some for of family ther-
apy is necessary in such cases.

Victim reparation is a delicate issue; yet we
have seen many cases in which arranging a
reasonable form of reparation that the victim
endorses can mean the difference between
prison and probation.

PUNISHMENT

Like it or not, the defense attorney must be
realistic in assessing the prosecution’s and the
judge’s wish for punishment of the child mo-
lester. Statutes are written with punishment in
mind, and any plan that does not address this
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aspect of society’s concem is likely to do the
defendant little good. There are presently
available a number of creative solutions to this
issue.

Ifit is clear that given the nature of the offense
and perhaps the victim’s parents’ stance, the
court will not allow the defendant to receive a
totally non-custodial sentence, there are a few
options short of prison. First, a term of shock
incarceration can be proposed. A sentence as
brief as one month in the county jail may
satisfy the court that the offender is being
punished and serving at least some time.

Second, electronic house arrest may suffice.
We have recently structured a sentencing plan
for an incestuous stepfather in which he wore
an ankle bracelet and had to be in his apart-
ment every evening to place the bracelet into
the telephone when the computer monitoring
system called. Such electronic house arrest is
gaining in popularity as an alternative to incar-
ceration in some jurisdictions.

Third, in some cases inpatient treatment can
suffice. In one recent case, we arranged for an
offender to participate in an intensive, sex-of-
fender-oriented inpatient program that typi-
cally retained its patients for over a year. The
length of this treatment was less than the in-
carceration he might have received if sen-
tenced to prison sentence, but more restrictive
than a grant of probation, which the court was
reluctant to allow. Moreover, by this arrange-
ment, the defendant was assured of receiving
the needed treatment.

TREATMENT

With child molesters, it is particularly impor-
tant to include a treatment component to the
sentencing plan. If the child molester’s illegal
deviant sexual acts can be construed as the
result of a treatable psychological disorder, the
court may be more lenient than it might be
otherwise. Fortunately, effective treatment
methods for child molesters currently exist.

Over the past 15 years, there has been consid-
erable work done in developing and even em-
pirically testing treatment approaches for
child molesters. Most of the effective pro-
grams across the U.S. and Canada share simi-
lar elements.* These programs are generally
structured, empirically based programs that
include a variety of psychological/educational
methods to help the child molesters acquire
necessary skill or reduce deviant sexual inter-
est. Common program elements include:

(1) social skills and assertiveness training;

(2) anger management training;
(3) victim empathy training fo increase un-
derstanding of the impact of the abuse;

- (4) sexual education and sexual therapy;

(5) sexual reconditioning techniques to re-
duce deviant sexual arousal;

(6) education as 1o potential risk factors;

(7) cognitive restructuring to help the of-
fender alter maladaptive justifications;

(8) lifestyle interventions to assist the of-
fender 10 develop a more satisfying, produc-
tive life;

(9) periodic physiological assessments of
sexual arousal to assess the effectiveness of
the reconditioning.

One emerging area of treatment is relapse
prevention, a treatment approach originally
develgped in chemical dependency treat-
ment.> In this approach, it is assumed that after
the treatment program proper, the child moles-
ter will experience deviant urges and will en-
counter high risk factors, such as Joneliness,
stress, or unsupervised access to potential vic-
tims. Rather than taking the view that all these
problems can be avoided, arelapse prevention
approach takes the view that such problems
will occur and should be anticipated.

The child molester is given advance training
and rehearsals in how to deal with such situ-
ations when they do occur. For instance, the
child molester is asked to write a list of all his
potential risk factors. Then heis asked to write
five effective ways of coping with each of
these risk factors. Then he rehearses applying
these coping methods, and he is quizzed on his
knowledge of these methods. Moreover, per-
haps equally important, those in the child mo-
lester’s support system learn about the risk
factors, warning signs, and coping methods so
that they can assist the offender by recogniz-
ing problems when these they occur. Such
relapse prevention and social support proce-
dures have been found 10 be cffect};ve with any
number of compulsive disorders.

Child molesters have ofien been isolated in
many important ways from their social sup-
portsystems; at the least, they have been living
double lives in which they hid their sexual
deviations. Consequently, integrating them
into a caring social support system of indi-
viduals who are aware of their sexual devia-
tion is in itself partly curative.

Frequently, professional and lay persons alike
state that the only appropriate treatment for
sex offenders is group treatment. Although we
do not go this far, we do believe that group
involvement in part involves the child moles-
ter in a meaningful way with others who can
help him with his problems and whom he may
eventually be able to help with their problems.

CONCLUSION

Developing sentencing plans for child moles-
ters is challenging: these offenders arouse
such strong emotional reactions in both pro-
fessional and lay persons alike that a plan must
be airtight to persuade others to grant the
offender a non-custodial sentence. Moreover,
the risks of recidivism must be carefully as-
sessed to ensure that the community is pro-
tected. However, it is possible to construct
successful sentencing plans for child moles-
ters. Attimes, victim reparation, such as a trust
fund to defray therapy or education expenses,
is helpful. Above all, the plan should include
a credible treatment plan, otherwise in the
long-run, the offender may find himself un-
able to adequately control his deviant sexual
urges.
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6TH CIRCUIT HIGHLIGHTS

who smokes.

rights actions involving constitutional claims.

DONNA L. BOYCE
Assistant Public Advocate
Frankfort

sufficiently reliable under the Biggers test to overcome any likel
401 (1972). The five Biggers factors are: 1) witness’s opportunity to vi

The Court noted that, standing alone, law libraries are not adequate for priso
necessary to prepare coh_erem pleadings, or who, because of protracted confinement in administrative or punitive segregation or protective custody,
may not be able to identify the books they need. To the extent that inmate writ - writers or jailhouse lawyers are not adequately filling the needs of

prisoners claiming to be unconstitutionally held, the Court held that the state must furnish paralegals. The paralegals, however, do not have to be
extensively trained or be insulated from supervision by the state.

IN-COURT IDENTIFICATIONS

The Court of Appeals for the Sixth Circuit, in U.S. v. Hill, 967 F.2d 226 (6th Cir. 1992), held that the Biggers totality of the circumstanices test to
determine the reliability of an identification applies to in-court identifications.

In the more than five years between the bank robbery and trial, Hill had never been presented to the four eye witnessesin a lineup or photo spread.
..After_ a suppression hearing which the defendant and his co-defendant did not attend, the trial court permitted the prosecution to seek in-court
identifications. One of the four eye witnesses positively identified Hill, who was sitting at the defense table, as one of the bank robbers.

The trial court conceded, and the Sixth Circuit assumed, that the eye witnesses’ inherent knowledge that the person seated at counsel table was the
defendant made the in-court identification impermissibly suggestive. Unfortunately for Hill, both courts agreed that the eye witness' testimony was
lihood of misidentification. Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375,34 LEd.2d
( I ew the assailant at the time of the crime, 2) witness’ degree of attention at
the time of the crime, 3) accuracy of the witness’ prior description of the assailant, 4) witness’ level of certainty when identifying the defendant
and 5) length of time that has elapsed between the crime and the identification. . -

8TH AMENDMENT AND SECONDHAND SMOKE

In.Hunt v. Reynolds, 974 F.2c! 734 (6th Cir. 1992), two Tennessee state prison inmates with medical conditions brought a §1 983 action against
prison officials, claiming deprivation of their 8th Amendment rights by virtue of their being compelled to share cells with smokers. The district
court had dismissed the case for failure to establish an 8th Amendment violation. The Sixth Circuit stated that to be successful, such a claim by
inmates must contain both an objective component — that their medical need
defendant state officials were deliberately indifferent to the plaintiff’s needs.
objective component is violated by forcing a prisoner with serious medical n

ACCESS TO THE COURTS

The Sixth Circuit, in Knop v. Johnson, 977 F.2d 996 (6th Cir. 1992), concluded that for adult state prisoners, access to the courts need not entail
access 1o an attorney. Access 10 an adequate law library, or to paralcgal personnel with access to such a library, is sufficient.

The Court stated that inmates desiring to present civil rights claims or claims for post-conviction relief are not ipso facto entitled to legal
representation. They are entitled, rather, to “access.” Once access has been obtained, the court can decide if the case presented calls for appointment
of counsel. The Court also found that access to the courts need only be provided for preparation of pleadings in habeas corpus proceedings and civil

s were sufficiently serious — and a subjective component — that the
The Sixth Circuit adhered to the position that the 8th Amendment’s
eeds for a smoke-free environment to share his cell with an inmate

ners who cannot read or write English, or who lack the intelligence
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PAROLE IN KENTUCKY

PAROLE BOARD
STATISTICS RELEASED

The Kentucky Parole Board has recently re-
leased statistics for fiscal year 1992 (July 1,
1991 - June 30, 1992). Reviewing these statis-
tics with previously available parole board
statistics back to FY 84 continues to reveal
reliable trends in the decisionmaking of the
Parole Board.

Criminal defense practitioners are keenly
aware of the necessity to understand and com-
municate accurate parole information to their
clients. These statistics provide reliable infor-
mation for attorneys to use in advising their
clients.

The Parole Board is requiring inmates who
make their initial appearance before the Board
and those that have been before the Board
previously to spend substantial more time in
prison compared to the early 80's.

What follows is a look at parole statistics for
both the last year and the last nine years for the
following categories:

A. parole at initial hearings,

B. parole rates for all hearings,

C. parole by security levels,

D. deferment lengths when not paroled,
E. parole for sex offenders,

F. parole by length of sentence.

A. INITIAL PAROLE HEARINGS
1) FISCAL YEAR 92

These Parole Board statistics demonstrate
that when inmates first are eligible for pa-
role, the Board continues to parole fewer
inmates and continues to order more in-
mates to serve out their prison sentences. .

InFY 92, there were 3,459 inmates appear-
ing before the Parole Board for the first

TABLE 1
Parole Results When First Eligible-
FY 92

PAROLED
24.4

February 1993/The Advocate 18

time. Only 24.4% received parole while
26.5% were required to serve out or com-
plete the sentences given them. 49.1%
were deferred parole meaning that they
were told by the Board that they were de-
nied parole and could not return to the Pa-
role Board to be considered for parole for
a certain period of time which is set by the
Board.

Therefore, 24.4% were paroled at their in-
itial hearing while 75.6% did not receive
parole. (Table 1).

2) LAST 9 YEARS

Over the last nine years, the Board has
chosen to drastically reduce the number of
inmates who are paroled when first eligi-
ble for parole, and likewise has chosen o
dramatically increase the number of in-
mates who serve out their sentences.

In FY 84, 2,475 inmates came before the
Parole Board for the first time. Of these,
43.6% were paroled while only 10% were
required to serve out their sentences.

In the last nine years, the percentage of in-
mates paroled when first eligible has de-

~ clined 19% (see Table 2), and over the
same time period those inmates being re-
quired to serve out their sentences rose
16.5%. (Table 3).

B. ALL PAROLE HEARINGS
1) FISCAL YEAR 92

The results of all parole hearings (regular,
deferred, and others, excluding parole vio-

" lation hearings and early parole hearings)

. indicate that of the 5,822 inmates consid-
ered for parole, parole was recommended
for 39.6% of the inmates. However, 19.4%
received serve outs.

2) LAST 9 YEARS

Looking at all parole hearings over the last
nine years, the Parole Board has signifi-
cantly reduced the number of inmates who
receive parole, and have more than dou-
bled the number who serve out their sen-
tences.

In FY 84, 55% of the 3, 845 inmates who
had parole hearings were granted parole,
and 7.6% were required to complete their
sentence.

In the last nine years, the percentage of in-
mates paroled declined 15% from 55% to
39.6%. During the same period of time,
the percentage of inmates receiving a
serve out jumped nearly 12% from 7.6%
10 19.4%.

TABLE 2
% Paroled When First Eligible
FY 84-92

50

0
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C.PAROLE BY SECURITY LEVEL - IN
ITIAL HEARING :

Significantly, in FY 92 the majority, 66%, of
the minimum security inmates appearing for
their initial parole hearing were deferred or
received serve outs. In FY 92, only 34% of
minimum security inmates received parole
when first eligible. i

26% of the maximum security inmates re-
ceived parole the first time they appeared be-
fore the Board with 74% being deferred or
receiving a serve out.

D. DEFERMENT LENGTHS BY SECU-
RITY LEVEL

In FY 92, a minimum security inmate going
before the Board for the first time who re-
ceives a deferment spends an average 15.8
more months in prison before he has another
chance at parole. This is an increase from aFY
91 average of 13.9 months.

In FY 92, the Parole Board has effectively
extended initial parole eligibility for the aver-
age maximum security inmate by nearly 5
years, 57.7 months. This is up substantially
from FY 91°s 41 months.

E. PAROLE BOARD DECISIONS BY
MOST SERIOUS CRIME, SEX OF-
FENDER HEARINGS
The parole statistics for the category of parole
by most serious crime are reported back to
1980.

1. INITIAL HEARINGS

In FY 1980, 60.6% of sex offenders were




TABLE 3
1st Parole Date Inmates Received
3ot

40

o

il
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paroled at their initial hearing, and 2.8%
received a serve out.

In FY 92 only 8% of sex offenders were
paroled at their initial hearing and 53.6%
were given serve outs. InFY 92, 92% of
sex offenders were not paroled at their in-
itial hearing. (Table 4).

TABLE 4
1st Parole Date Sex Offenders
FY 92
NOT PAR
92

PERCENT

2. ALL HEARINGS

In FY 80 for all hearings, 60.7% of sex of-
fenders were paroled. In FY 92, 11.4%
were paroled. In FY 80 for all hearings,
3.1% received serve outs. In FY 92 for all
hearings, serve outs jumped to 46.3%.

F. PAROLE BOARD DECISIONS BY
LENGTH SENTENCE

In FY 92, persons mcéiving sentences of 1-5
years were paroled 33.1% of the time.

Persons receiving life sentences were paroled

45.1% of the time in FY 80. In FY 92 only
7.9% were being paroled.

A FULL SET OF STATISTICS

A full set of statistics can be obtained by
contacting the Parole Board at State Office
Building, 5th Floor, Frankfort, KY 40601
(502) 564-3620.

CONSEQUENCES OF PAROLE
As criminal defense attorneys, we best take
heed of these statistics when advising clients
what is in store for them if sentenced. We also
must communicate to them the clear, reliable
trend these statistics afford us.
CONCLUSION
The above reveals a clear reality:

- 1/4 of all inmates receive a serve out at
their 1st parole hearing;

- 94% of maximum security inmates are
deferred or receive a serve out at their in-
itial parole hearing;

. a minimum security inmate who receives
a deferment at his 1st parole hearing is
given on average a 15.8 month set back;

- 81% of the maximum security inmates
receive on average a 4 years, 10 month set
back when 1st appearing before the Board;

- serve outs have risen from 7.6 % to 19.4 %
over the last 9 years;

- 9 out of 10 times sex offenders are not
paroled;

- nearly 1/2 of sex offenders receive a serve
out of their'scntence; and,

- only 9% of persons with life sentences are
being paroled.

ED MONAHAN
- less than 1/4 of all inmates are paroled Assistant Public Advocate
when first eligible; Frankfort, KY
- only 1/3 of minimum security inmates are
paroled when Ist eligible;
NEW ATTORNEY TRAINING

Shown here Left to Right: (Top Row) Jill Logan, Richmond Office, Greg Butrum, Paducah
Office, Bill Pospishel, Pikeville Office, Melissa Bellew, Resource Center, Heather Buntin,
Stanton Office;

(Bottom Row) Lori Crenshaw, Paducah Office, Wendy Craig, Frankfort Office. Not shown:
Rob Owen, who has since returned to the Texas Resource Center, and Louisville Attorneys,
Patricia Echsner, Elizabeth Curtin and Steve Canary.

DPA is committed to insuring that our new attorneys have the best possible litigation skills and
legal knowledge. Training is a means of continuing to ensure we meet our duty of advocacy
on behalf of indigent citizens accused of crimés. On September 8, 1992 - October 2, 1992 our
attorneys received 4 weeks of focused education. The new attorneys were given feedback from
veteran attorneys during practical application of the skills and information learned. The new
attorney training was followed several weeks later with the 1992 DPA Trial Practice Institute,
October 11-16 which is an intensive week of trial skills practice.

Starting Salaries
In 1974, beginning attorneys with DPA received a salary of $11,400. Today new Louisville

public defenders start at $17,500. New Lexington public defenders start at $18,000. New DPA
attorneys now make $21,600. Assistant Attorney Generals start at $22,272. .
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FROM ABUSED CHILD TO KILLER:
POSITING LINKS IN THE CHAIN

Child abuse is often a central focus in death
penalty cases. It arises because most capital
clients have been abused as children by par-
ents and other adults. This victimization of the
defendant is frequently a primary theme pre-
sented in mitigation at a penalty phase. Yet far
too often jurors and judges, although they may
have some emotional reaction to evidence, fail
to treat child abuse as a meaningful compo-
nent in their decision. They report that they
feel sad and are touched by accounts of the
client’s childhood but fail to see any connec-
tion between that evidence and his later
“choices™ to commit such “heinous crimes.”

There is no one to one relationship between
being abused as a child and becoming akiller.
One does not inevitably lead to the other. Just
as each abused child's life is different soisthe
path leading up to every homicide. However,
the striking prevalence of child abuse in the
backgrounds of our clients requires that we
struggle to understand the connections. In fact,
the debilitating effects of child abuse may
range far beyond mitigation in a capital case
to issues of mens rea as well as the many
relevant mental competency issues (waivers,
statements, cooperation and assistance in own
defense, etc.)

This article is an attempt to explore the diverse
and complex nature of those relationships be-

tween victimization of abuse as a child and

later commission of homicide. It is not in-
tended as an outline for a penalty phase but

rather as a guide for capital aitorneys. The

article begins with a description of the wide

spectrum of types of child abuse. Next there is :
an exploration of the variety of negative con- -~
sequences of child abuse, which include neu- - -

rological damage, psychiatric illnesses and

behavioral disabilities. Finally, there is an ex-

_ amination of the research on killers which
identifies several psychological risk factors
linked to homicide. These include high levels
of paranoia, increased aggression and inability
to problem-solve. The links from abused child
to killer seem to be forged between the devas-
tating consequences of child abuse (neurologi-
cal damage, psychiatric illnesses and develop-
mental disabihties) and the identified homi-
cide risks (paranoia, aggressiveness and prob-
lem-solving inability).

WHAT IS CHILD
MALTREATMENT?

Child maltreatment is a generic term encom-

ing a wide variety of destructive behavior
toward children, including physical abuse,
physical neglect, scxual abuse, witnessing
family violence and psychological maltreat-
ment. To acknowledge the extensive range of
damaging behaviors psychologists have sug-
gested the term “child maltreatment” to re-
place the term “child abuse.” It is important
to note that the first step in analyzing the
background of a capital client is to broaden the
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scope of inguiry to include all the harmful
behaviors psychologists call child maltreat-
ment.

State laws also give some guidance to under-
standing the areas of child maltreatment. Un-
fortunately, rather than a uniform codification
of terminology and illegal acts, the statutes
vary widely in their specificity. They range
from the very general outlines of Alaska,
Georgia and Kansas to the elaboratel y specific
lists found in Colorado and Hawaii.” Califor-
nia was selected as illustrative here because its
4aws represent a middle ground of definitional
specificity.

Physical abuse is the first and most obvious
type of child maltreatment. Under California
law this includes non-accidental physical in-
jury (Penal Code § 11165.6), “willful cruelty
or unjustifiable punishment” (Penal Code §
11165.3), and “unlawful corporal punish-
ment” (Penal Code § 11165.4). In the life ofa
victimized child, physical abuse can encom-
pass a staggering array of brutal acts.

Physical neglect is the second major type of
child maltreatment. Neglect includes both in-
tentional and negligent “failure to provide
adequate food, clothing, shelter or medical
care.” Signals of possible neglect can be iden-
tified in the appearance and behavior of chil-
dren.* These include signs of malnutrition;
chronic hunger or listlessness; untreated
medical or dental needs; and unkempt or in-

" adequate clothing.

- Sexual abuse is the third major type of child
" maltreatment. The California Penal Code di-

vides child sexual abuse into two parts - sexual

: " assault and sexual exploitation (Penal Code §
*.11165.1). Included in this legal definition are

various sex crimes as well as sexual conduct
and use of children isn prostitution or portray-
als of obscene sex.” Psychologists studying
child sexual abuse restrict the definition in
three ways. They require: (1) an age discrep-
ancy of at Jeast five years between abuser and
abused; (2) use of some form of force or
coercion by the abuser (including gifts, money
and personal power); and (3) a care-giver role
by the abusgr (parent, teacher, relative, baby-
sitter, etc.).

The fourth major type of child maltreatment is
witnessing of family violence. Children who
witness their parents, siblings or other family
members being physically or sexually abused
are themselves traumatized by what they
view.” Not only do the witnesses suffer from
the horror of the brutality but they are terror-
ized by fear and helplessness for themselves
as well. In addition, these child witnesses 10
violence are often physically endangered, par-
ticularly if they step in tg try to protect the
battered parent or sibling.

Psychological maltrearment, the fifth type of

child maltreatment, encompasses destructive
behavior toward children that lacks a physical
component. Earlier discussions of this type of
harm uvsed such terms as mental cruelty, emo-
tional abuge and neglect, and emotional mal-
treatment.” Even in the absence of physical
danger, psychological maltreatment can have
pervasive negative effects on the well-being
of a child. Psychological maltreatment in-
cludes a wide variety of harmful behaviors,
which are terms spurning, terrorizing, isolat-
ing, exploiling/corrupﬁgxg, and denying emo-
tional 1'esponsivem:ss.1

Spurning refers to verbal battering including
rejection, humiliation and degradation. Ter-
rorizing entails threats of violence, exposure
to violence and leaving a child unattended.
Isolating is used to designate behavior that
severely confines the child physically or so-
cially. Exploiting/corrupting behavior ex-
poses a child to, or involves him in, antisocial
acts, deviant standards and criminal behavior.
Denying emotional responsiveness entails ig-
noring a child’s attempts at interaction, with-
holding warmth and affection, and responding
in a mechanistic way.

CONSEQUENCES OF CHILD
MALTREATMENT

The devastating effects of child maltreatment
can range from (a) central nervous system or
brain damage through (b) mental disorders or
psychiatric llnesses to (¢) behavioral disabili-
ties. The variety in outcomes derives from
several sources. First, there are differences in
the extent of abuse - the numbers and types of
abuse, the severity of abuse, and the duration
of abuse. Secondly, there are differencesinthe
personal characteristics of those being abused
including age, mental abilities, physical limi-
tations and social supports. Some Fsycho]o—
gists have nsed a fever analogy to help explain
the range of danger in abuse or ncglecl.” That
is, the higher the fever, the more danger the
child is in, and the more extreme the abuse or
neglect, the more dire the consequences for the -
child. This analogy can be expanded to illus-
trate the impact of the personal characteristics
as well. The younger the child, the more wor-
risome is the fever or the abuse. Also, a child
who is already sickly is in more jeopardy of
both a fever and abuse. Finally, the presence
of a loving and capable caretaker can help
while a hostile or impaired caretaker will
likely exacerbate the problem.

CENTRAL NERVOUS
SYSTEM DAMAGE

Central nervous system damage from child
maltreatment includes brain damage which is
identifiable in a particular site on a brain scan.
It also includes neurological dysfunction
which may be less anatomically dramatic yet
can be persuasively documented through neu-
ropsychological testing. The brain damage



caused by child maltreatment can come from
direct trauma, such as blows to the head, or
from_indirect trauma, such as severe shak-
ing.12 Shaking, which may appear to be a
minor form of punishment, can cause the brain
to bounce wildly against the sides of the skull
resulting in serious damage. The inside of the
skull is irregular, not smooth. Thus, when the
brain is jolted back and forth as a result of
severe shaking, it not only hits the skull bone
but suffers from scraping as well.

PSYCHIATRIC
ILLNESSES
ASSOCIATED WITH CHILD
MALTREATMENT

Several psychiatric illnesses defined in the
Diagnostic and Statisticasl Manual of Mental
Disorders (DSM TTI-R)™ can develop from
childhood maltreatment and neglect. Al-
though it is impossible to review all of the
DSM III-R diagnoses that have been linked to
child maltreatment, it may be helpful to ex-
plore a few illustrations.

Two of the most common psychiatricillnesses
associated with child maltreatment are Psy-
choactive Substance Dependence and Psy-
choactive Substance Abuse. * Abused chil-
dren often reach toward alcohol or drugs to
dull the pain of their lives. Some of them even
begin their drinking or drug-taking with their
corrupting parents or caretakers. Early use of
drugs and alcohol can lead to the impaired
control and negative consequences of these
psychiatrically-defined disorders.

Two other psychiatric illnesses associated
with child maltreatment are Organic Person-
ality Syndrome and Organic Mental Disor-
der.”® Head trauma which results from child
abuse as well as drugs and alcohol used by
abused children as a means of coping can be
precipitants to these types of organic mental
impairments.

Depression problems are also a common psy-
chiatric sequelae in victims of abuse and ne-
glect. When the abuse is long-term and the
depressive reaction becomes chronic, the
problem may advance into what is labeled

Dysthymia. In some cases the mood disorder

maybe so severe as to quality as a Major
Depression.

Post-Traumatic Stress Disorder (PTSD),
originally associated with Vietnam veterans,
is now linked to child maltreatment as well.
The first requirement of the diagnosis is expo-
sure to a trauma outside the normal range of
experience, that would cause stress in almost
everyone.'' Severe physical abuse as well as
sexyal abuse can qualify as the requisite stres-
sor.~ Major symptoms include feeling de-
tached or estranged; irritability or outbursts of
;mgcr, trouble concentrating; and hypervigi-
ance.

Multiple Personality Disorder is another psy-
chiatric problem associated with severe and
torturous forms of child physical and sexual
abuse. The diagnosis is made when two or
more distinct personalities can be identified in
one individual.” It is believed that the splitting
of the personality occurs as endangered chil-
dren try to psychologically remove them-
selves from the abuse and the abuser.

Borderline Personality Disorder is also asso-

Central Nervous System
Damage

Paranoid Ideation

Links in the Chain from
Child Maltreatment to Homicidal Behavior

1. Vulnerabilities of the Child

Age of Child Mental Physical Health of Other Social
Abilities Limitaitons Caretaker Supports
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Behavioral Disabilities

Devastating Inability to
Solve Problems

ciated with child maltreatment, particularly

sexua] abuse” and psychological maltreat-
ment.* The major feature of Borderline Dis-
order is instability in mood, personal relation-
ships and self-image.” Major symptoms of
Borderline Personality Disorder include self-
damaging impulsiveness; emotional instabil-
ity; intense and inappropriate anger; and re-
current suicidal behavior and self-mutilation.

BEHAVIORAL DISABILITIES
IN ABUSED CHILDREN

In addition to possible central nervous system
damage and certain psychiatric illnesses,
abused children generally suffer from a wide
range of developmental hindrances,” includ-
ing emotional crippling, intellectual impair-
ment, social skills deficits, and behavior dis-
ruptions. These impairments, including those
in intellectual abilities, result even when there
is no neurological damage.? Such problems
are likely the outcome of the rejection inherent
in all types of child maltreatment. Except in
extreme cases, it is not the physical wound that
causes the lasting trauma. A child can heal
easily from a scar if received in a ball game.
It is often the child’s perception of the mean-

ing behind the gow that causes the major
trauma of abuse.

VMuch of the research on consequences has

been done by studying children who suffered
from more than one type of child maltreat-
ment. A small number of studies, however,
have tried to use “pure” groups of abuse. One
study comparing physically abused children
with physically neglected children found that
the abused children were more defiant, more
noncompliant, and more aggressive. The ne-
glected children were more withdrawn, had
greatercogxiﬁve delays, and performed worse
in school. .

Males who were sexually abused as children
also show some damaging sequelac which are
distinct from those who were neglected or
abused in other ways. These problems in-
clude: sexual compulsiveness, masculine
identity confusion, sexual dysfunction, guilt
and shame.

LINKS TO
HOMICIDAL BEHAVIOR

The infliction of harm to a child is only the
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starting point in a complex series of relation-
ships between child maltreatment and homi-
cide. Obviously, not all children who are
abused become murderers. In fact, a great
majority of abused children grow up to lead
law-abiding, though psychologically scarred,
lives. Obviously then, there is something dis-
tinct about our capital clients, almost all of
who were abused as children. Researchers
and clinicians studying the links between child
maltreatment and murder have pointed to sev-
eral connections.

Psychiatrist Dorothy O. Lewis and her col-
leagues have identified high levels of paranoid
ideation in murderers.”® Paranoid ideation is a
psychiatric terms used to refer to unfounded
beliefs that others mean to harm you. Obvi-
ously, if one walks around with the tendency
to see others as threatening, one will be more
likely to respond in a hostile manner. Homi-
cides of a spontaneous nature may well spring
from this handicap.

Paranoid ideation can be the result of several
psychiatric problems, including some that
flow from the consequences of child maltreat-
ment. Neurological impairment to certain ar-
eas of the brain can cause paranoid ideation.
Paranoid features can also arise in Organic
Mental Disorder and Organic Personality
Syndrome. Head trauma and psychoactive
substance abuse are not only common conse-
quences of child maltreatment but also are
causal factors in each of these syndromes.

The hypervigilance of Post-Traumatic Stress
Disorder is another source of paranoid think-
ing. In addition to these identified psychiatric
disturbances, there is continued speculation
among some researchers that the trauma of
child maltreatment may alter the biochemical
makeup of the child so that throughout life the

afflicted person \\gll overreact to aggressionor -

perceived threat.” Finally, certain psychoac-
tive drugs cause paranoid reactions. Since
many who were abused as children tumn to
drugs as an escape, it is reasonable to assume
they will acquire the oid side-cffects of
the illicit substances they ingest.

Overall high levels of physical aggresgion is
another feature identified in murderers.™ This
heightened aggression is also prominent in
several psychiatric conditions commonly
found in those who were abused as children.
These include types of neurological impair-
ment, such as temporal lobe epilepsy. Other
mental disorders associated with uncontrolied
aggression include Organic Personality Syn-
drome, Organic Mental Disorder, and Post-
Traumatic Stress Disorder. In multiple per-
sonalities as well, it is not uncommon to find
at least one personality who is hostile and
aggressive. Finally, certain psychoactive sub-
stances, often abused by battered children, are
known to cause increased aggression.

A final link often postulated between child
maltreatment and murder is the devastating
inability to solve problems that flow from
several of the consequences of child maltreat-
ment. Certainly many kinds of brain damage,
including retardation, seizures, chronic severe
headaches and neurological impairment, are
likely to affect some aspect of cognitive func-
tioning. Each of the psychiatric illnesses al-
ready discussed has obvious features that also
impede problem-solving. In addition, the
mood disorders such as Major Depression and
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Dysthymia will interfere with thinking capac-
ity, blocking attempts to appropriately assess
a ?iroblcm and seek a successful solution to
it

Many psychoactive substances ingested by
those abused as children will cause difficulties
such as mental confusion, delayed reaction
time and impaired judgment. This will ad-
versely impact critical problem-solving as
well. The aspects of behavioral disabilities
such as the emotional crippling, intellectual

impairment, and social skills deficits, will hin-

der problem-solving also.

A final element in the destruction of problem-
solving abilities is the response pattern abused
children leamn from their violent parents. Just
as children of healthy parents learn how to be
patient, how to share, how to avoid their earlier
mistakes, children of violent parents learn to
react to stress with hostility and physical bru-
tality. Psychologists call this type of ingrained
lesson “modeling.” The destructive effects of
modeling are twofold. Not only do children
acquire the knowledge that violence is the
appropriate and expected reaction to stress,
but they also fail to Jearn a necessary repertoire
of positive alternative behaviors to try when
faced with serious problems.

CONCLUSION

Although most abused children never become
murderers, most murderers were abused chil-
dren. It is likely that one difference between
our clients and the noncriminal abused chil-
dren is the number of and strength of these
posited links in the chain. (see accompany-
ing chart). Looking at the chart, we can follow
the chain and conclude that the more vulner-
able the child, the more severe the abuse, the
greater the consequences of abuse, the more
numerous the tisk factors, the more likely the
chain will end in homicidal tragedy. A key
element in the posited chain is the presence or
absence of effective treatment at critical
points. Another logical difference between
our capital clients and noncriminal abused
children is effective intervention along the
way.

Hopefully, this model can serve several pur-
poses. It may help us understand and then
portray our clients” development from abused
child to killer. It may also guide us to neces-
sary areas of investigation. Finally, it may
help us answer the thorny question of why our
clients’ siblings never killed anyone. The an-
swer to this question, often posed by prosecu-
tors and jurors, is probably buried within the
myriad of variabilities along the links in the
chain. The siblings, though they no doubt suf-
fered from the abuse, were likely less vulner-
able, less severely abuse, suffered fewer con-
sequences, developed fewer homicidal risk
faciors or received effective treatment some-
where along the line.

Author’ note: This discussion of the develop-
meni from abused child to killer should not

seen as an outline or template for a mitigation
presentation in a penalty phase. It is intended
as atheoretical orientation for the legal team,
aguide 1o clues for investigation and strategic
analysis. Obviously, choices about penalty
phase presentations must be made in a much
wider context. This should include analysis of
the unique nature of the client, the particular
facts of the case, the specific jurors who are

seated and the avaislgbility of the many other

types of mitigation.
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will be a big step in that direction, and ]

be available to provide case consultations to contract defenders, including litigation assistance
if necessary. He will also be responsible for fielding inquiries and complaints from clients in
contract counties, and working toward resolutions.

In making the appointment, Ms. Connelly stated, “It is critical that Public Advocacy provide
our contract defenders with as much backup and assistance as we can, to help them provide
effective representation to their clients. The appointment of Steve as Contract Administrator
urge all our contract defenders to take advantage of
the assistance that he and the rest of our full-time staff can provide.”

STEVE MIRKIN NAMED CONTRACT
ADMINISTRATOR

Public Advocate Allison Connelly an-
nounced the appointment of Steve Mirkin to
the position of Contract Administrator, ef-
fective December 1, 1992. Steve has been a
full-time public defender for ten years, and
has served in Jefferson County and in Con-
cord, New Hampshire, as well as with the
DPA’s Capita) Trial Unit.

The Contract Administrator’s responsibili-
ties include negotiating and reviewing con-
tracts with public advocates in the 77 coun-
ties not covered by DPA field offices, and
assisting contract public advocates with
problems that may arise with contracts,
funding, conflict counsel, etc. He will also
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UPCOMING DPA EDUCATION
PROGRAMS

21st Annual Public Defender Confer-
ence June 13 - June 15, 1993 Holiday
Inn-Downtown, Louisville

A 2-1/2 day program offered for the last
2 decades to insure our 350+ full and
part-time public defenders learn about or
become updated on critical topic areas.
This remains the largest yearly gathering
of public defenders and criminal defense
attorneys in Kentucky. It presents a
unique opportunity to meet others doing
this work and share helpful information.

Capital Post-Conviction Conference: A
program to educate attorneys on litigating
the increasingly complex and difficult
capital post-conviction cases.September
9-12, 1993, Frankfort, KY

9th DPA Trial Practice Persuasion In-
stitute Kentucky Leadership Center-
Faubush, KY (1/2 hour west of Somerset)
October 24-29, 1993

Intensive practice on trial skills, knowl-
edge and anitudes with a focus on persua-
sion through a learn by doing format.
Practice with feedback is the heart of this
formation. Advanced, intermediate and
beginning tracks are offered. perhaps the
most effective education available for
learning successful litigation. We pre-
viously announced this as a Death Pen-
alty Practice Institute. Further planning
has led us to focus on non-capital litiga-
tion in 1993 and to conduct a Death Pen-
alty Trial Practice Institute in the Fall,
1994.

DPA MOTION FILE AND
INSTRUCTIONS MANUAL: The De-
partment of Public Advocacy has col-
lected many motions and instructions
filed in actual criminal cases in Kentucky,
and has compiled indexes of those mo-
tions and instructions. Instructions are
categorized by offense and statute num-
ber. Many motions include memoran-
dums of law.

CAPITAL CASES: The motion file con-
tains many motions which are applicable
to capital cases, and that includes many
motions filed in capital cases on non-capi-
tal issues.

COPIES AVAILABLE: Copies of the
instructions and motion file indexes are
free toany public defender in Kentucky
and any of the actual instructions or mo-
tions are free to public defenders in Ken-
tucky, whether full-time, parti-time, con-
tract or conflict. Each DPA field office
has an entire set of the instructions and
motions. Criminal defense advocates can
obtain copies of the indexes, instructions,
or motions for the cost of copying and
postage.

TO OBTAIN COPIES CONTACT:
DPA Librarian 100 Fair Oaks Lane, Ste.
302 Frankfort, KY 40601 (502) 564-
8006, ext. 119
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