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The lawyers who make
Kentucky’s indigent
defense system work
are in a great tradition.
Tbey prove what Justice
Holmes said long ago:
"It is possible to live
greatly in the law."

- ANTHONY LEWIS
The New York Times

h

Al people, rich or poor, have an absolute right to justice and equality before the law.




FROM THE EDITOR:

Anthony Lewis - Kentucky public defenders
live greatly in the law. This message is brought
to us in a very special article for The Advocate
by the New York Times'’ Anthony Lewis, one of
this country's preeminent social commentators.
We are indebted to him for hisencouragement
of Kentucky deferiders of our Bill of Rights.

Carol Jordan - This issue we feature the
second article in a 4-part series by Carol
Jordan of the Cabinet for Human Resources, a
widely respected Kentucky mental health expert
and advocate. We are pleased to share her
considered thoughts in our continued effort for
quality adult public dialogue on criminal justice
issues which matter to the Commonwealth.

Rodney McDaniel - Unfair racial factors too
often seep into the criminal justice system. This
issue presents an article from Rodney McDaniel
reviewing cases which have applied Batson.

RACISM - How can Kentucky more effec-
tively rid its criminal justice system of
racism, both blatant and subtle? We seek
your views for future Advocate issués..’

Judge Stan Billingsley - We also begin this
issue a unique series of benefit to Kentucky
defenders and the Kentucky criminal justice
community - a series of selective unpublished
orders from the Kentucky district courts on
significant criminal issues. This is possible due
to the generous assistance of Judge Stan
Billingsley of Carrollton who has created a
District Court Opinion Library. We appreciate
his help.

Capital Trials - Marla Sandys presents eye-
opening empirical data on Kentucky death
cases. We had better take notice of this life and
death research. i

Edward C. Monahan, Editor
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Living Greatly in the Law

Our Response to Gideon

When the Gideon case was decided,
now more than 30 years ago, | thought
this country would respond in the spirit of
the Supreme Court's unanimous judg-
ment. | believed that the states and the
Federal Government would promptly and
fully meet the obligation to assure coun-
sel for all who faced criminal charges
without the money to pay a lawyer.

How wrong | was. Today Congress often
fails to appropriate sufficient funds for the
defense of indigent Federal defendants,
and many states and localities are trying
to reduce funding as the caseload
balloons.

The Burden Falls on Lawyers
Representing the Poor

The result is to put an increasingly heavy
burden on lawyers who devote them-
selves to defense of the poor. They bear
an extraordinary respnsibility: not just to
stand up for indigent defendants but
really to maintain faith in our system of
justice. The public does not always
understand their role, as hardly needs to
be said in this age of outcry for more
jails, more punishment, more convictions.
But the public’'s sense of justice will be
diminished, in time, if people are rail-
roaded to prison because no adequate
defense was made on their behalf.

Texas as an Example

An acute example of inadequate legal re-
sources is the situation faced today by
those on death row in Texas: 368 men
and 4 women. As many as 70 of them
have no lawyers to help them through the
crucial final efforts to avoid execution.
That is twice as many unrepresented as
a year ago, despite repeated appeals to
the Texas bar and help from out-of-state
lawyers.

Gideon did not cover post-conviction
remedies; in those processes there is no
constitutional right to counsel. But no one
who understands how capital cases work
in this country can doubt the crucial
importance of counsel at the final stages.
it is, literally, a matter of life and death.
Many convictions have been set aside in
Federal habeas corpus proceedings be-
cause of grave constitutional errors, and

a significant number of convicted persons
have actually been found innocent. So it
is a sad comment on the state of justice
that not enough Texas lawyers are willing
to volunteer for the representation of men
and women on death row. And, of
course, it is a comment on the state of
Texas that, unlike other states with large
death row populations, it provides neither
money nor lawyers itself.

Public Defenders do
Society’s Work

Lawyers who volunteer or work at mod-
est salaries to represent the poor are
doing society’s work. But | do not think
that it should really be regarded as a
burden. It is an honor that gives meaning
to their professional lives.

Lawyers Redeem
Us from Injustice

Again and again in American history law-
yers have come forward to redeem our
society from cruelty and injustice. Often
it is only a few brave lawyers, but they
bring honor to the profession. | think of
those who defended witnesses before
Congressional committees in the
McCarthy days, or helped others facing
charges of Communist associations. Or
of Charles Evans Hughes, who during
the Red Scare of the 1920’s represented
Socialists who had been elected to the
New York Legislature but were being
denied their seats. Or of Gilbert E. Roe
and Walter Pollak and the others whose
briets informed the Hoimes and Brandeis
dissents in the early free speech cases
that led, eventually, to the rights we now
enjoy under the First Amendment.

Kentucky Public Defenders
Live Greatly in the Law

The lawyers who make Kentucky’s indi-
gent defense system work are in a great
tradition. They prove .what Justice
Holmes said long ago: "It is possible to
live greatly in the law."

ANTHONY LEWIS

The New York Times

2 Faneuil Hall Marketplace
Boston, Mass. 02109
(617) 227-0224

FAX: 617/742-0379

Anthony Lewis

Anthony Lewis, twice winner of the Pulitzer Prize, is a
columnist for The New York Times. Resident in Bos-
ton, he travels widely in this country and abroad. He
has also covered the Supreme Court for The Times,
and been chief of its London Bureau.

Mr. Lewis was born in New York City on March 27,
1927. He attended the Horace Mann School in New
York and received his B.A. degree from Harvard
College in 1948.

From 1948 to 1952 he worked for the Sunday Depart-
ment of The Times. In 1952 he became a general
assignment reporter for the Washington Daily News. In
1955 he won his first Pulitzer Prize for national
reporting, for a series of articles in the Daily News on
the dismissal of a Navy employee as a security risk.
The articles led to the employee’s reinstatement.

Mr. Lewis joined the Washington Bureau of The Times

. in 1955, to cover the Supreme Cour, the Justice

Department and other legal subjects. In 1956-57 he
was a Nieman Fellow at Harvard, studying law. In the
following years he reported on, among other things,
the Warren Court and the Federal Government's
responses o the civil rights movement. He won his
second Fulitzer Prize in 1963 for his coverage of the
Supreme Court.

He is the author of three books: Gideon's Trumpet,
about a landmark Supreme Court case, Portrait of a
Decads, about the great changes in American race
relations, and (in 1991) Make No Law: The Sullivan
Case and the First Amendment. He has published
numerous articles in legal journals.

Mr. Lewis was for fifteen years a Lecturer on Law at
the Harvard Law School, teaching a course on The
Constitution and the Press. He has taught at a number
of other universities as a visitor, among them the
Universities of California, Illinois, Oregon and Arizona.
Since 1983 he has heid the James Madison Visiting
Professorship at Columbia University.

He has received a number of honorary degrees. In
1983 he was the Elijah Parish Lovejoy Fellow at Colby
Collage. In 1987 he delivered the John Foster Mem-
orial Lecture at University College, London.
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Counsel for the Poor

"Reason and reflection require
us to recognize that in our adv-
ersary system of criminal justice,
any person haled into court, who
is too poor to hire a lawyer, can-
not be assured a fair trial unless
counsel is provided for him."
- Gideon v. Wainwright,
372 U.S. 335 (1963)
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Public Advocate Seeks Nominations

(vvvsww)

Trumpeting
Counsel for
Kentucky’s Poor

KENTUCKY DEPARTMENT OF PuBLIC ADVOCACY’S GIDEON AWARD:
TRUMPETING COUNSEL FOR KENTUCKY’S POOR

1) Name of the person nominated:;

2) Explanation of how the person has advanced the right to counsel for Kentucky's poor as
guaranteed by Section 11 of the Kentucky Constitution and the 6th Amendment of the United
States Constitution; and,

3) A resume of the person or other background information.

-

Like the Gideon of old who was summoned by an angel of the Lord to lead Israel and overcome the Midiantites, Clarence
Earl Gideon of Panama City, Florida, championed the cause of justice for all indigent defendants.... It is intolerable in a

nation which proclaims equal justice under faw as one of its ideals that anyone should be handicapped in defending
himself simply because he happens to be poor.

- The Washington Post (1963)

Since Fortas had been appointed to represent Gideon, his personal belief about the rightness or wrongness of Betts v.
Brady could not affect his duty, butin fact he strongly believed that representation by a lawyer was an absolute essential
of fairness at any criminal trial. His own experience had so persuaded him, and he wished there were some way he could
convey to the justices first-hand the atmosphere of the criminal courts. "What ['d like to have said,” he remarked later,
“was, ‘Let's not talk, let's go down and watch one of these fellows try to defend himself.™

- Anthony Lewis, Gideon's Trumpet (1964)

Gideon's Plea ]
The Defendant: Your Honer, | said: | request this Court to appoint counse! to represent me in this trial.
The Court: Mr. Gideon, | am sorry, but | cannot appoint counsel to represent you in this case. Under the laws of the State
of Florida, the only time the court can appoint counsel to represent a Defendant is when that person is charged with a
capital offense, | am sorry, but | will have to deny your request to appoint counsel to defend you in this case.
The Defendant: The United States Supreme Court says | am entitled to be represented by counsel.
The Court: Let the record show that the defendant has asked the court to appoint counsel to represent him in this trial

represent a defendant was in cases where the defendant was charged with a capital offense. The defendant stated to
the court that the United States Supreme Court said he was entitied 1o it.

But the Spirit of the Lord came upon Gideon, and he blew a trumpet....
- Judges 6:34

February 1984, The Advocate, Page 4
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Batson v. KentucKy in Kentucky

Batson v. Kentucky, 476 U.S.79, 106
S.Ct. 1713, 90 L.Ed.2d 69 (1986) held
that the Equal Protection Clause of the
Fourteenth Amendment forbids prosecu-
tors from challenging potential jurors
solely on account of their race or on the
assumption that black jurors as a group
will be unable to impartially consider the
state’s case against a black defendant. A
defendant may establish a prima facie
case of purposeful discrimination in sel-
ection of the petit jury solely on eviderice
cancerning the prosecutor's exercise of
peremptory challenges at the defendant's
trial. Id., 106 S.Ct at 1723. Once the
defendant makes a prima facie showing,
the burden shifts to the state to come
forward with a neutral explanation for
challenging black jurors. /d. This paper
will discuss some of the Kentucky cases
that have applied Batson v. Kentucky.

PROCEDURAL REQUIREMENTS

In Simmons v. Commonwealth, Ky., 746
S.W.2d 393 (1988), a case in which the
defendant was sentenced to death, the
Kentucky Supreme Court held that it was
not procedurally sufficient to merely
move for a mistrial and continuance after
the remaining jurors were discharged and
had left the courtroom and the jury was
sworn to try the case. In the words of the
Court, "no objection was made here until
after appellant had stated his satisfaction
with the jury, the remaining jurors were
discharged and had left the courtroom,
and the jury was sworn to try the case.
The only relief sought was a mistrial and
a continuance of the case. We do not
think the Commonwealth should be sub-
jected to such delay and additional ex-
pense as would be caused by a new trial
when the appellant could have avoided
the situation entirely by making a timely
motion. /d., 746 SW.2d at 398. The
Court set forth the procedure which
should be followed in this state:

There is nothing to prevent a
party from seeing the list of
strikes of the opposing party
after the strikes have been made
and the list returned to the judge.
If there is a challenge to be
made to the exercise of per-
emptories in this state, it
should be made when the list
of strikes has been returned to
the judge and before the jury

has been accepted by the part-
ies and sworn to try the case
and before the remainder of
the jurors have been dis-
charged from service. /d,
Emphasis added.

Other courts have refused to address the
Batson issue because the issue was not
raised in a timely manner. Moorman v.
Commonwealth, Ky. App., (decided Octo-
ber 11, 1891) ("In this case, the appellant
merely objected but did not specifically
state the relief sought. Since the black
juror had already been discharged, as a
practical matter, had the court sustained
the motion the only available remedy
would have been to dismiss the already
swom jury and declare a mistrial. Since
appellant's motion was not timely raised,
it was properly overruled”); Ralston v.
Commonwealth, Ky.App., (decided April
2, 1993) ("A review of the record reveals
that absolutely no objection was raised
by defense counsel regarding the prose-
cutor's alleged discriminatory use of
peremptory challenges until after the
jurors had been sworn, other prospective
jurors had been discharged and the trial
was underway with opening arguments
having been completed and the second
day of trial about to commence. The trial
court refused to hold a Batson hearing
because the issue was not timely
raised”).

.BATSON AND EFFECTIVE
ASSISTANCE OF COUNSEL

The failure to make an objection to the
discriminatory use of peremptory
challenges can amount to ineffective
assistance of counsel. Black v. Common-
wealth, Ky.App., (decided August 24,
1990). Black, who was black, was tried
by an all-white jury. It was established
that at least two blacks were struck from
the jury by peremptory challenges. It was
also clear from the record that Black's
attorney did not register a complaint to
the exclusion of the blacks. Black filed an
RCr 11.42 motion based on his attor-
ney'’s failure to object o the exclusion of
the black jurors. The Court of Appeals
first rejected the trial court's holding that
the 11.42 motion could be denied without
a hearing because the trial court believed
there was not a reasonable probability
that the result would have been different
if the excluded black veniremen had

Rodney McDaniel

been permitted to sit on the jury. The
Court of Appeals pointed out that the
total or seriously disproportionate ex-
clusion of black people from the venire
because of their race is itself an unequal
application of the law unrelated to the
outcome of a particular case or trial.
Additionally, the Court stated that “an
attorney has a duty to assert all proper
defenses.” And "where a defense is
weakened, because of unawareness of a
rule of law, the accused has received
ineffective assistance.” The Court con-
cluded as follows:

In this case two of the prongs re-
quired to make out a prima facie
case of discrimination were
established. Batson, supra.
Thus, the tial court must
consider any and all circum-
stances, including statements
made during the voir dire, and
determine if a prima facie case
of discrimination has been estab-
lished. If it is determined that a
prima facie case was estab-
lished, the trial court must then
require the prosecution to pro-
vide a neutral explanation of its
exclusion of the black venire-
men. Ultimately, if it is concluded
that the black veniremen were
excluded because of their race,
Black's sentencer must be
vacated pursuant to RCr 11.42.

THE PRIMA FACIE CASE

To establish a prima facie case, “the
defendant must first show that he is a
member of a cognizable racial group...
and that the prosecutor has exercised
peremptory challenges to remove from
the venire members of the defendant's
race. Second, the defendant is entitled to
rely on the fact, as to which there can be
no dispute, that peremptory challenges
constitute a jury selection practice that
permits 'those to discriminate who are of
a mind to discriminate'....Finally, the
defendant must show that these facts
and any other relevant circumstances
raise an inference that the prosecutor
used that practice to exclude the venire-

February 1994, The Advocate, Page 5



men from the jury on account of their
race. This combination of factors in the
empaneling of the petit jury, as in the
selection of the venire, raises the
necessary inference of purposeful dis-
crimination”. Batson, supra, 106 S.Ct. at
1723.

In Hardy v. Commonwealth, Ky., 775
S.W.2d 919 (1989), a majority of the
Supreme Court reversed the Court of
Appeals which had found a prima facie
case based on the prosecutor's striking
of a black from the jury and the fact that
the defendant, a black man, was charged
with the rape of a white, under-aged
female. The majority opinion focused
only on the alleged "simple numerical
caleulation” and held that "Numbers
alone cannot form the only basis for a
prima facie showing.” /d., p. 920. While
the majority opinion also pointed out that

questions and statements during voir dire .
-.may be used to support or refute an in-

ference of discrimination, it interestingly
concluded that Hardy “cannot demon-
strate any circumstance in this regard
because it was the defense counsel, not
the prosecutor, who asked the panel if
they would have a problem with the fact
that the defendant was black and the
victims were white.” /d,

Some of the “other relevant circum-
stances” which have been offered io
establish a prima facie case of discrim-
ination include an alleged neutral reason
for excluding black jurors that was not
applied to white jurors. For example, in
Stanford v. Commonwealth, Ky., 793
S.W.2d 112 (1990), one of the reasons
the prosecutor gave for striking a black
jurar was his imposing appearance. Stan-
ford pointed out that three white men on
the jury were as big or bigger than he
was and that "the only difference be-
tween Mr. Patrick and these three jurors
is that he is black and they are white.”

THE PROSECUTOR'S
NEUTRAL EXPLANATION

it could be said that the Courts in
Kentucky have shown a willingness to
accept practically any explanation offered
by the prosecution for peremptorily strik-
ing black prospective jurors. Perhaps the
most interesting example of this is the
case of Commonwealth v. Snodgrass,
Ky.. 831 S.W.2d 176 1992) In this case,
a juror in question did not respond to the
question of whether he knew the defen-
dant. The prosecutor struck the juror and
gave as his reason that the juror knew
the defendant even though the juror had
not said he knew the defendant and even
though the prosecutor did not question
the juror about this. Reversing the deci-
sion of the Court of Appeals, the Sup-
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reme Court held that "Batson does not
require the neutral explanation for per-
emptorily striking a potential juror be
derived from voir dire.” Id,, p. 179. The
Court went on to explain that a "prose-
cutor may utilize his own personal know-
ledge concerning a juror and information
supplied from outside sources. Whether
the information is true or not is not the
test. The test is whether the prosecutor
has a good faith belief in the information
and whether he can articulate the reason
to the trial court in a race-neutral manner
which is not inviolate of the defendant's
constitutional rights.”

Stark v. Commonwealth, Ky., 828 S.w.2d

603 (1991) held that peremptory chal- .

lenges "may be based upon perception
or impressions of counsel.* /d,, p. 605,
The prosecutor in Stark claimed he
struck the juror because none of the

. Commonwealth's representatives had a

“reading” on the juror because she had

- not spoken during voir dire. /d. According

to the Supreme Court, Stark "has not
demonstrated the explanations to be pre-
textual and the prosecutor's explanations
met Batson standards.”

Snodgrass v. Commonwealth, Ky.App.,
(decided march 29, 1991), reversed in
Commonwealth v. Snodgrass, supra,
may be'the only Kentucky case to have
found that a prosecutor failed to give an
explanation sufficient to show that a juror
was not excluded because of his race.
There are countless other opinions which
have upheld various reasons offered by
prosecutors for striking black jurors. it
would not be useful to catalog all the
various reasons the courts have found
sufficient for striking jurors.

OTHER ISSUES

Gender. Does Batson prohibit the use of
peremptory challenges to strike jurors
based on gender? Hannan v. Common-
wealth, Ky. App., 774 S.W.2d 462 (1989)
says no.

Defense. Does Batson prohibit the use of
peremptories to strike jurors who are
sympathetic to a particular defense? In
Sanders v. Commonwealth, Ky., 801
S.W.2d 665 (1990), the Court stated,
"We do not deem either the holding or
the rationale in Batson to be so broad as
to apply to the exercise of peremptory
challenges to remove jurors who share,
among themselves and with the defen-
dant, a sympathetic attitude toward a
particular legal defense... It is incon-
ceivable that the equal protection prin-
ciples underlying the Batson decision
extend to persons especially disposed to
consider an insanity defense.*

Civil Cases. Following Edmonson v.
Leesville Concrete Co., Inc., 500 U.S.
614, 111 S.Ct. 2077, 114 LEd.2d 660
(1981), the Court of Appeals has recog-
nized that Batson applies to civil cases.
Washington v. Goodman, Ky.App., 830
S.W.2d 398 (1992).

SIXTH CIRCUIT CASES

In United States v. Sangineto-Miranda,
859 F.2d 1501, 1521-1522 (6th Cir.
1088), the Court listed some of the fac-
tors to be taken into account in assess-
ing the inference of discrimination
necessary to make a prima facie case:

If, after the jury selection process
has ended, the final jury sworn
has a percentage of minority
members that is significantly less
than the percentage in the group
originally drawn for the jury (orin
the whole jury pool or in the
district), thenthat would be a
factor pointing toward an infer-
ence of discrimination. If, on the
other hand, the percentage of
minority members in the ultimate
jury is the same or greater, that
would be factor tending to neg-
ate the inference of discrimina-
tion.

if there are minority members on
the jury but the prosecutor did
not use all its peremptory chal-
lenges, that would be a factor
tending to refute discrimination.
However, if all the prosecutor's
challenges were used, that fact
would point toward an inference
of discrimination. Moreover, if the
defense did not display a pattern
of strikes against non-minority
members, that fact might support
an inference of discrimination.
Yet, if the defense has clearly
engaged in a pattern of striking
non-minority members, that
might make an inference of dis-
crimination arising from the
prosecution's opposing strikes
less tenable.

These factors are equally useful in
reviewing the proferred neutral explan-
ation by the prosecution to determine if
the reasons given are pretextual. United
States v. Peete, 919 F.2d 1168, 1179
(6th Cir. 1990).

In United States v. Walton, 908 F.2d
1289, 1297-1298 (6th Cir. 1990), the
Court found that the defendant had not
made a prima facie case of discrimina-
tion. Some of the factors leading to this
conclusion were “that the government
had two unused peremptory strikes, yet



failed to use them to strike any of the
three remaining black jurors from the
panel. Had the government been intent
on obtaining a non-black jury it is unlikely
that these strikes would have gone un-
used. This is particularly true where the
final composition of the pool of 15 had a
higher percentage of black members than
did the initial pool of 56: 20% black for
the pool of 15 versus 15% black for the
initial pool of 56."

RODNEY MCDANIEL
Assistant Public Advocate

Director, Franklin County Trial Office
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601

(502) 564-7204

FAX: 502/564-7890
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financial support.

GOVERNOR SPEAKS ON DPA’'S NEEDS

The budget also contemplates strong support for an often neglected aspect of
the criminal justice system. Ever since the Office of Public Advocacy was
established in 1972, it has survived from "hand to mouth.” In my judgment, this
was attributable not only to their often unpopular job of defending poor people
charged with crimes, but also from a lack of imagination with respect to seeking

Under the leadership of Public Protection Secretary Holmes, the Task Force on
the Delivery and Funding of Public Defender Services recently concluded its
work with a recommendation that the public advocate receive significant
additional funding from non-traditional sources. These include an increase in the
DUI service fee of $50 and a $40 user fee for those criminal defendants who
have the money to help pay for the legal services they receive. These two non-
General Fund fees will enable the public advocate substantially to expand
services and properly discharge their responsibilities.

- Governor Brereton Jones

State of the Commonwealth Speech to the 194 General Assembly

DUI Roadblocks:

Don't Sitz" Around

In Michigan v. Sitz, 496 U.S. 444, 110
S.Ct. 2481 110 L.Ed.2d 412 (1990), the
United States Supreme Court upheld
suspicionless stops at roadblocks under
the Fourth Amendment. That is not the
end of the matter, though. Intrusion, ef-
ficacy, and guidelines stili remain watch-
words in determining the legality of a
particular roadblock. This article will
discuss the evolution of these three
concepts, Sitz, Kentucky case law, and
other roadblock caselaw, both before and
after Sitz.

In U.S. v. Brignoni-Ponce, 422 U.S. 873,
95 S.Ct. 2574, 45 L. Ed 2nd 607 (1975),
the Supreme Court held that warrantless
stops near the Mexican border must be
made with articulable suspicion. Art-
.culable suspicion is reasonable, consti-
tutionally, because of “the governmental
interest at stake, the minimal intrusion of
a brief stop, and the absence of practical
alternatives for policing the border...." /d.
422 U.S. at 881. The Court rejected the
Government's argument that stops can
be suspicionless because the Court was
"..not convinced that the legitimate
needs of law enforcement require this
degree of interference with lawful traffic.
Id. at 883. In other words, intrusions
unnecessary to meet the needs of law
enforcement are unreasonable, too.

Interestingly, suspicionless stops were
unnecessary in Brignoni - Ponce be-

cause of the many objective facts typical
to border patrol stops. A car can be
traveling near the border, or on a road
frequented by alien smugglers. Driving
may be erratic or evasive. An automobile
may contain many people or people try-
ing to hide. The car may be large, or
appear heavily loaded. /d. at 885. Thus,
the objective facts incident to a border
patrol stop make suspicionless stops
constitutionally unreasonable. A DUI
practitioner should be familiar with the
objective facts incident to a DU! arrest--
weaving, traffic violations, etc.—and the
resultant argument against the need for
suspicionless stops for DUI. The primary
significance of Brignoni-Ponce, however,
is its three - prong balancing test to
determine Fourth Amendment reason-
ableness: state interest, the need for the
state action at issue, and the intrusions
of those actions on individuals.

This balancing continued in US. v.
Martinez-Fuerte, 428 U.S. 543, 96 S.Ct
3074, 49 L.Ed.2d 1116 (1976). The Court
upheld suspicioniess stops at a perma-
nent checkpoint to question the citizen-
ship of occupants. The Court noted the
state interest in stopping illegal aliens,
and the need for suspicionless stops at
permanent checkpoints, to deter “well
disguised smuggling operations,” and be-
cause a reasonable suspicion require-
ment would slow traffic too much, and
the “limited intrusion" on individuals. /d.
at 557.

In determining the intrusion on the indiv-
iduals, the Court looked to the objective,
or physical intrusion - "...the stop itself,
the questioning, and the visual inspec-
tion..." - and to the subjective or phycho-
logical intrusion - "..the generation of
concern or even fear on the part of lawful
travelers.” /d. at 558. The objective intru-
sion was the same as in Brignoni-Ponce,
but the subjective intrusion was less,
allowing the balance to be tipped in favor
of the Government. /d.

Many types of interference condemned in
Brignoni-Ponce did not exist in Martinez-
Fuerte. There was no surprise inherent in
a permanent check point, and much less
"discretionary enforcement activity.” /d. at
§59. The checkpoints were done in a
“regularized manner,” at a location chos-
en by someone other than a field officer.
Id. Thus, from Martinez-Fuerte, the prac-
titioner gleans the division of individual
intrusion into subjective and objective
components, and a comparison of the
relatively more intrusive roving stop with
the less intrusive fixed checkpoint stop.

In Delaware v. Prouse, 440 U.S. 648, 99
8.Ct. 1391, 59 L.Ed.2nd 660 (1979), the
Court struck down a suspicionless stop
of a driver to check their license and
vehicle registration. /d. at 650. It is
important to know that Prouse did not in-
volve the constitutionality of roadblocks.
Id. at 651. it merely held that traffic stops
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2D BLUES by Jim Thowus

to check for licenses and registration
must be based on articulable suspicion.
Id., at 663.

To determine the reasonableness of the
stop, the Court balanced once again "the
intrusion on the individual's Fourth
Amendment rights against it's promotion
of legitimate government interests.” /d. at
654. The Court acknowledged the state
interest in promoting public safety. /d. at
658. It measured the objective and sub-
jective intrusion on the individual motor-
ist, and analogized the stop to the
Brignoni-Ponce traffic stop, and not the
Martinez-Fuerte fixed checkpoint stop. /d.
at 657.

An unsettling retreat from the examina-
tion of the necessity of governmental
conduct to an examination of mere pro-
_ motion of governfnental conduct was mit-
igated by a finding in favor of the
defense. "Absent empirical data to the
contrary...," the Court noted that "[t}he
contribution to highway safety made by
[suspicionless] stops...will...be marginal
at best.” Id. at 660. i

Thus, from Prouse, we glean: (1) Prouse
did not deal with roadblocks, only with
suspicionless traffic stops, (2) the Court
continued to balance state interest with
individual interference to determine
Fourth Amendment reasonableness and
(3) the Court retreated from the examina-
tion of the necessity of the government
conduct to an examination of whether the
conduct promotes the given state inter-
est, and 4) The state must empirically
demonstrate that the roadblock promotes
its interest.

Hence, Michigan v. Sitz, 496 U.S. 444,
110 S. Ct. 2481, 110 L.Ed.2nd 412
(1990). Sitz is not as broad one may
think. The Court merely upheld "the use
of sobriety check points generally.” Sitz,
496 U.S. 444, 450. The sobriety check-
point at issue was fairly elaborate, being
operated pursuant to "guidelines setting
forth procedures governing checkpoint
operations, site selection, and publicity,”
which were drawn up by a "sobriety

checkpoint committee, comprising repre-
sentatives of the state police force, local
police forces, state prosecutors, and the
University of Michigan Transportation
Research Institute.” /d. at 447,

Detention after the initial stop were not at
issue, either, and even Chief Justice

Rhenquist acknowledged that "detention -

of particular motorist for more extensive
field sobriety testing may require satis-
faction of an individualize suspicion
standard.” Id. at 451. See, Ekstrom v.
Justice Court of State, 663 P.2d 992, 996
Arizona (1983) (roadblock invalidated be-
cause officers unsure whether to merely
to stop and question or to act more
intrusively, without additional factual
basis).

The Court balanced the state interest in
eradicating drunk drivers with the sub-
jective and objective intrusions on
motorists stopped at the check point, and

- the effectiveness of the check point at

issue.  The Court noted that, unlike
Prouse, Sitz did not involve a "complete
absence of empirical data...." /d. at 454.

- Based on the empirical data provided,

the Court concluded not that the check
point was necessary, nor that it promoted
the governmental interest to a sufficient
degree. The Court merely found that the
empirical data demonstrated that check
points were "reasonably effective...." /d.
at 455.

What, then, is useful to the practitioner
from all this? First, it is clear that the
Fourth Amendment requires a balancing
of the state interest, both the subjective

and objective intrusion on the individual,

and the effectiveness of governmental
conduct in promoting it's interest. Se-
cond, empirical data is necessary to
show effectiveness, as was shown in
Martinez-Fuerte, 428 U.S. at 554,
Prouse, 440 U.S. at 659, and Sitz, 496
U.S. at 454 to 455. Third, Sitz certainly
leaves open the question of whether any
particular roadblock, even one with
guidelines, is constitutional.  Fourth,
guidelines are necessary.

Subjective intrusion - the creation of fear
and anxiety in motorists - can come from
many sources. Unsafe roadblocks in-
crease fear and anxiety. Lack of warning
signs is one unsafe practice cited in
Webb v. State, 739 S.W.2d 802, 810 (Tx.
Crim. App. 1887). Lack of warning lights
or warning signals is another. State v.
Jones, 483 So.2d 433, 439 (Fla. 1986)
("Failure to [use proper lights or warning
signals] would increase the threat of
traffic accidents and frustrate the entire
goal of the check point.”). Field officers
shinning headlights into the eyes of
oncoming motorists was cited in Brower
v. Inyo, 489 U.S. 593 (remanding a sec-
tion 1983 action for finding as to whether
such conduct is reasonable under the
Fourth Amendment). Subjective intrusion
can result from factors unrelated to
safety, too, such as to whether the
motorist was informed as to the purpose
of the roadblock, either by advance
public notice or statement of the field
officer upon the stop. See, State v.
Koppel, 499 A.2d, 977, 982 (M.H. 1985).
All of these factors effect fear, surprise,
or concern of motorists, and therefore
effect the subjective intrusiveness of a
roadblock.

Objective intrusiveness focuses on the
physical intrusiveness of a roadblock.
The duration of a stop is one factor.
See, U.S. v’ Place, 462 U.S. 696, 709;
103 S.Ct. 2637, 2645; 77 L.Ed.2d 110
(1983) (the brevity of the invasion of the
individual's Fourth Amendment interests
is an important factor in determining
whether the seizure is so minimally
intrusive as to be justifiable on rea-
sonable suspicion). Sitz noted that stops
lasting, on average, 25 seconds were
"brief." Sitz, 496 U.S. at 448. In State v.
Barcia, 562 A.2d 248, 249 (N.J. App. Div.
1989), a roadblock causing traffic jams
and delays of up to four hours for some
motorist was, predictably, struck down.
Any stop lasting longer than necessary to
satisfy the reason for the detention
should be disallowed. See, State v.
Chatton, 463 N.E.2d 1237 (Ohio 1984).
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Other factors bearing on objective intru-
siveness include what was asked of all
the motorists, what was asked of the
particular motorist involved, and whether
the motorist was asked to perform any
verbal tests during the stop.

Effectiveness is often a fruitful area of
inquiry. A number of law enforcement
officers, most notably those involved in
Sitz, have admitted that roadblocks are
simply less effective than stops based on
driving irregularity. Sitz, 496 U.S. at 462,
n. 4 (Stevens, J., dissenting). The nature
of "effectiveness” is of some debate,
ranging from necessity, in Brignoni-
Ponce and Martinez-Fuerte, to some per-
missible arrest rate, as used in Sitz. It is
clear that empirical data is necessary to
demonstrate effectiveness, at any rate.
Empirical data were employed in Sitz,
and their absence was denounced in
Prouse. See, Prouse 440 U.S. at 659
("[albsent some empirical data to the
contrary, it must be assumed that finding
an unlicensed driver among those who
commit traffic violations is a much more
likely event than finding an unlicensed
driver by choosing randomly from the
entire universe of drivers.”). It should be
remembered, incidentally, that such
statistical data is the burden of the

prosecution, since roadblocks constitute *

a warrantless seizure, thus placing the
burden of proof on the Commonwealth.
Vale v. Louisiana, 399 U.S. 30, 34, 90 S.
Ct. 1969, 26 L.Ed.2nd 409 (1970); State
v. MclLaughlin, 471 N.E.2nd 1125 (Ind.
App. 1984)(state failed to meet its burden
of proving reasonableness of roadblock).

Assuming the existence of effectiveness
data, it is important to determine to what
one is comparing when measuring effec-
tiveness. Comparison should be made be
made between convictions resulting from
roadblocks as opposed to convictions
resulting from Terry stops, as a jury may
be more hesitant to convict in a road-
block case, since there is no observed
driving irregularity. Comparison ought
also be made between the arrest or con-
viction rate with a roadblock as opposed
to the arrest or conviction rate of a roving
police detail, publicly advertised, which
searches for driving irregularities. See,
Koppel, 499 A.2d at 982. It seems un-
likely that DUI roadblocks are effective,
since their only usefulness as an instru-
ment of crime detection lies in their ability
to detect drivers under the influence who
fail to exhibit any driving irregularities.
One wonders how prevalent, and how
real is the problem of drunk drivers who
drive well.

When the low rate of roadblock effective-
ness is revealed to the Court, prose-
cutors will often turn to the "deterrent

effect” to justify the roadblock, arguing
that the rates of arrest and/or conviction
are low because the roadblock effectively
deters people from driving. Recall, first
of all, that no deterrent effect is logically
possible without advance public notice.
Furthermore, even if there is public
notice, there likely will be a paucity of
empirical proof as to the deterrent value
of a roadblock, especially as compared
to the deterrent value of a well publicized
police detail of officers who stop only
upon observed driving irregularities. See,
Koppel 499 A.2d at 982-983 (acknow-
ledging deterrence but still striking down
the roadblock).

Turning now to guidelines, they are most
properly thought of as a means of limiting
subjective intrusion. Checkpoints con-
ducted in a "regularized manner” are "re-
assuring to motorists.” Martinez-Fuerte,
428 U.S. at 559. Guidelines create this

regularity, and thereby reduce the fear --
caused by arbitrary, discretionary law -

enforcementtactics. Courts carefully con-
sidering roadblocks tend to give more
weight to discretion in determining the
amount of subjective intrusion, so discre-
tion will be considered separately from
other aspects of subjective intrusion.

See, State v. Deskins, 672 P.2d 1174, -

1185 (Kan. 1983) (unbridled discretion
runs afoul of Prouse regardless of other
favorable factors); State v. McLaughlin,
471 N.E.2d 1125, 1139 (Ind. App. 1984)
(level of discretion left to officers in
executing seizures can be a factor of
overriding importance). Guidelines are
clearly necessary. In both Martinez-
Fuerte, and Sitz, the check points were
governed by guidelines. Martinez-Fuerte,
at 546, and Sitz at 447. Without guide-
lines, there would be nothing to check
the "standardless and unconstrained
exercise of discretion of the official in the
field™ condemned by Prouse. Sitz at 454,
quoting Prouse at 661. See, State v.
Simms, 808 P.2d 141, 147 (Utah App.
1991) ("the requirement of explicit
guidelines...is a prerequisite to any
judicial balancing analysis of a suspi-
cionless roadblock.") See, Brown v.
Texas, 443 U.S. 47, 51; 99 S.Ct. 2367;
61 L.Ed.2d 357 (1979) (if stop not based
on articulable suspicion, stop "must be
carried out pursuant to a plan embodying
explicit, neutral limitations on the conduct
of individual officers.” Assuming
guidelines exist, defense counsel should
examine them carefully. Webb v. State,
739 S.w.2d 802, 811 (Tx. Crim. App.
1987) (a neutral plan without more does
not fulfill Fourth Amendment reasonable-
ness requirements.) Strict adherence to
the guidelines is required. Common-
wealth v. Anderson, 547 N.E.2d 1134,
1137 (Mass. 1989) (stop unconstitutional
where it exceeded the duration of a

roadbiock by 15 minutes). The guidelines
should be made by administrative offi-
cers, as suggested by Martinez-Fuerte
at 558. Otherwise, there is little to
distinguish the situation from the "roving
patrol,” condemned in Brignoni-Ponce
and Prouse. See, State v. Kirk, 493 A.2d
1271, 1288 (N.J. Super. 1985)(guidelines
must be issued by supervisory authority
to overcome constitutional infirmity).
Field officer discretion to choose which
among pre-approved locations to utilize
was fatal to the roadblock in Hall v.
Commonwealth, 406 S.E.2d 674, 676
(Va. App. 1991). Where police are
allowed to select which cars to stop,
there exists too much discretion. Com-
monwealth v. McGeohegan, 499 N.E.2d
349 (Mass. 1983). Where guidelines are
unclear as to whether field officers
should only question those they stop or
also cursorily search the vehicle, the stop
is unreasonable. State v. Ekstrom, 663
P.2d 992, 996 (Ariz. 1983). One insightful
case cautions officers to keep track of
cars going through the roadblock, to

-avoid claims of discretionary stopping.

State v. Coccomo, 427 A.2d 131 (N.J.
Super. 1980). Thus, guidelines are nec-
essary, and should be drawn up by
superiors in order to govern both the site
selection and the duration of the road-
block, and must be strictly adhered to.
Any ambiguity should be resolved in the
favor of the defendant as this is a war-
rantless seizure.

In Kentucky, Kinslfow v. Commonwealth,
660 S.W.2d 677 (Ky. App. 1983), cert.
denied 465 U.S. at 1105, 104 S.Ct. 1606
80 L.Ed.2d 136 (1984) is the latest, and
only word in Kentucky on roadblocks. In
this brief, one page opinion, the Court
upheld a roadblock in which all vehicles
were stopped. The Court of Appeals
deemed key the fact that all vehicles
were stopped and therefore unbridied
discretion did not exist. The Court cited
Prouse for this proposition, apparently
failing to realize that Prouse did not
address roadblocks. The Court solely
interpreted the Fourth Amendment and
made not mention of Section Ten in the
course of the opinion. Moreover, there
was no balancing at all, and no empirical
evidence whatsoever. It would seem that
roadblocks are ripe for appellate chal-
lenge in Kentucky.

Some states have outlawed roadblocks
completely. Citing, among other things,
an aversion to the Supreme Court's ab-
dication of its traditional role of over-
seeing government conduct, the Michi-
gan Supreme Court outlawed roadblocks,
on remand from the Supreme Court.
Michigan Department of State Police v.
Sitz, No. 93851, Sept. 14, 1983, avail-
able for $24.50, payable to "State of
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Michigan,” from the Supreme Court
Clerk, P.O. 30052, Lansing, Michigan
48909; (517) 373-1020. Utah has de-
clared roadblocks violative of the Utah
State Constitution, despite Sitz. Sims v.
State Tax Commission, 841 P.2d 6, 8-9
(Utah 1992) (also ruling the consent to
search following the illegal stop as invalid
as a fruit of the poisonous tree). Like-
wise, Louisiana has, after Sitz, main-
tained the unconstitutionality of road-
blocks under the Louisiana constitution.
State v. McHugh, 598 So.2d 1171, 1175
(La. App. 1 Cir. 1992). Rhode Island
struck down roadblocks under it's consti-
tution, as, "it would shock and offend the
framers of the Rhode Island Constitution
if we were to hold that the guarantees
against unreasonable and warrantiess
seizures should be subordinated to the
interest of efficient law enforcement.”
Pimental v. Dept. of Transportation, 561
A.2d 1348, 1352 (R.\. 1989). Washington
has outlawed them under the Washington
Constitution. City of Seattle v. Messiani,

755 P.2d 775 (Wash. 1988). One of the

most persuasive arguments for outlawing
roadblocks was cited in the Oklahoma
Supreme Court in State v. Smith, 674
P.2d 562, 564-565 (Okl. Cir. 1984);

"Were the authorities allowed to
maintain such activities as pre-
sented in this case, the next
logical step would be to allow
similar stops for searching out
other types of criminal offenders.
For example, it is well known to
the public that shoplifting is an
every day occurrence which con-
stantly plagues merchants in Ok-
lahoma and elsewhere. Are law
enforcement authorities then to
be allowed to establish fixed
checkpoints, permanent or other-
wise, outside of every shopping
center in the area to question all
exiting shoppers as to whether
they possess sales receipts?
Are law enforcement authorities
to be allowed to demand all
shoppers to produce such re-
ceipts or be subject to arrest
every time they go shopping?
The potential for abuse is
apparent.”

Cf. State v. Koppel, 499 A.2d 977, 983
(Souter, J., dissenting) (distinguishing
DUI roadblocks from shoplifting road-
blocks in terms of the risk posed by

West's Review

driving and the concomitant pervasive
regulation of driving activity).

It is the responsibility of the criminal
defense practitioner to prevent "police
state practices,” which threaten to slowly,
yet finely, grind the Fourth Amendment
into a nullity. See, Smith, 674 P.2d 562,
564 (OKI. 1984). It is hoped that this
article provides a starting point toward
fulfiliment of this responsibility.

DAVID T. EUCKER

Assistant Public Advocate
DPA/Madison/Jackson/Clark Co. Office
201 Water Street

[Richmond, Kentucky 40475

(606) 623-8413
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"If we can know where we are
and something about how we
got there, we might see where
we are trending - and if the
outcomes are unacceptable, to
make timely change.”

- Abraham Lincoln

Collison v. Commonwealth,
92-CA-001157-MR, 9/24/93

The defendant was charged with the fel-
ony of driving under the influence, fourth
offense, under KRS 189A.010(4)(d). Be-
cause this offense is a felony, the defen-
dant is entitled to a bifurcated trial under
the Truth-In-Sentencing statute. Prior to
trial, the defendant moved to exclude evi-
dence of his prior DUI convictions from
the guilt phase of his trial, but the motion
was denied. The defendant entered a
conditional guilty plea and appealed the
denial of his motion.

On appeal the defendant argued that
proof of his prior DUI convictions is not
an element of the charged DUI offense,
but serves only to enhance the penalty
upon conviction.

Relying on Division of Driver Licensing v.

Bergman, Ky., 740 S.W.2d 948 (1987),
the Court of Appeals held that evidence
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of the defendant's prior DUI convictions
are not an element of the offense. How-
ever, the Court of Appeals held the
defendant's prior DUI convictions were
admissible in the guilt phase of the Com-
monwealth’s case in chief to prove the
circuit court had proper jurisdiction.
Therefore, the Court of Appeals affirmed
the trial court’s denial of the defendant's
motion to exclude his prior DUI convic-
tions from the guilt phase of his trial.

Michaels v. Commonwealth,
92-CA-001695-MR, 10/1/93

This case involves an appeal of the den-
ial of the defendant's RCr 11.42 motion.

The defendant pled guilty as a subse-
quent offender to trafficking in a Sche-
dule 1l narcotic and trafficking in a
Schedule IV non-narcotic.

The defendant then filed and RCr 11.42
motion challenging his guiity plea under

Julie Namkin

Woods v. Commonwealth, Ky., 793
SW.2d 809 (1990). The defendant
argued that since his prior drug trafficking
convictions were not obtained under the
same subsection of KRS 218A.990 as
his present trafficking convictions, they
could not be used to support the subse-
quent offender charge to which he pled
guilty. Thus, his counsel was ineffective
for failing to object to the improper
enhancement of his sentence. The Court
of Appeals agreed.

Although the Woods’ opinion was ren-
dered only three weeks prior to the en-
trance of the defendant’s guilty plea and
was not final at the time of entry of the
plea, the Court of Appeals stated that
"trial counsel had a duty to keep up with
all new developments in the law and, at
a minimum, should have been aware of
this case and taken some step, whether



by asking for a continuance until the
Woods’ opinion was final or by having
the Appeliant enter a conditional guilty
plea under RCr 8.09, to protect the
Appellant’s rights."

The Court of Appeals held that trial
counsel's performance was not ineffec-
tive as to the merits of the underlying
trafficking offenses. Thus, the defendant
was entitled to be resentenced on the
trafficking offenses as a first, rather than
a subsequent, offender.

Jett v. Commonwealth, Ky. App.,
862 S.W.2d 908 (1993)

An undercover police officer observed
the defendant exchange a plastic bag
containing a white powdery substance for
money on a Lexington street corner
allegedly known for drug trafficking. The
officer also saw the defendant take a
plastic bag from his coat and throw it
beside a garbage bin. As a result of this
transaction, the defendant was tried and
convicted of trafficking in cocaine.

Prior to trial, the defendant's motion to
obtain the exact location of the police
officer, who had observed him engage in
the alleged transaction, so he could
examine the location was overruled.

This opinion is the first Kentucky case to
address the so-called "surveillance loca-
tion privilege." Although the defendant
argued that his right to cross-examine the
police officer was impermissibly restricted
when he was unable to obtain the offi-
cer's precise location at the time of the
surveillance, the Court of Appeals
disagreed.

Relying on U.S. v. Harley, 682 F.2d
1018, 1020 (D.C. Cir. 1982), the Court of
Appeals stated the defendant never
demonstrated "a need to know" the offi-
cer's exact location by presenting evi-
dence there was reason to believe the
officer’s view was obstructed or the street
lighting was poor. Nor did the defendant
demonstrate that alternate methods of
obtaining the information were unavail-
able. In fact, the officer positively
identified the defendant and testified the
light and weather were good.

Balancing the conflicting interests of the
defendant's need to know and right to
confrontation and the Commonwealth's
need to restrict such information to pro-
tect the future usefulness of the location
and the safety of the police and the citi-
zens, the Court of Appeals found no error
in denying the defendant the information
based on the facts of this particular case.

The Court of Appeals also held the trial
court did not err in failing to set aside the
entire jury panel when a prospective juror
stated, in the presence of the entire pan-
el, that a drug trafficker killed his
daughter, and in failing to exclude evi-
dence that the defendant was carrying a
beeper and $427.00 in cash at the time
of his arrest.

The Court of Appeals also indicated that
an admonition is sufficient to cure an
improper reference by a police officer to
the defendant as a "drug dealer;" and a
police officer may desribe what he ob-
served and properly refer to the ex-
change of cash for a plastic bag contain-
ing a white powdery substance as a drug
transaction.

Finding no merit to any of the defen-
dant's arguments, the Court of Appeals
affirmed his conviction.

Riddle v. Commonwealth, Ky.App.,
__Sw.a2d___ (1993)

The defendant’s convictions for trafficking
in a controlled substance were reversed
and remanded for a new trial because
the trial court abused its discretion when
it overruled defense counsel’'s challenge
for cause to fourteen prospective jurors
"who had a close personali relationship
with the Commonwealth’s Attorney’s
Office." The prospective jurors indicated
they had been represented by the Com-
monwealth's Attorney or his assistant in
the past and would go to them in the
future for advice and counsel.

The Commonwealth objected to the
challenge for cause because if it were
sustained it would never be possible to
select a jury in Cumberland county which
has a small population and very few
lawyers.

The Court of Appeals held that once the
prospective jurors admitted they had
previously been represented by the pros-
ecutors and would return to them for
representation in the future, they were
not qualified to sit as jurors under the
standards of "the probability of bias or
prejudice,” and "actual or implied or
reasonably inferred [bias]." Furthermore,
the trial court’s efforts to rehabilitate the
prospective jurors after their admissions
cannot remove their actual or implied
bias or the probability that they will be
biased.

The Court of Appeals also expressed
concern that the trial court improperly
restricted defense counsel's efforts to
establish the prospective jurors’ bias on
voir dire.

This opinion makes clear that "the
integrity of the jury system is just as
sacred” in a small rural county "as any-
where else, and it must be preserved.”

As to the defendant's complaint that the
two year delay between the charged of-
tenses and the indictment necessitated
dismissal of the indictment, the Court of
Appeals found the defendant did not suf-
ficiently show how he was harmed by the
delay and thus he could be retried.

Estis v. Commonwealth,
92-CA-2065-MR, 11/5/93

The defendant entered a conditional
guilty plea to driving under the influence,
third offense, under KRS 183A.090(2)(c).
The defendant claimed he could not be
convicted as a third offender, which is a
Class D felony, because each of his two
prior offenses was prosecuted as a Class
B misdemeanor under KRS 189A.090
(2)(a). According to the defendant, for
him to be properly prosecuted as a third
offender, his second offense should have
been prosecuted as a Class A misde-
meanor under KRS 189A.090(2)(b).

The Court of Appeals disagreed. The
Court of Appeals concluded there is
nothing in the statute indicating "that a

-defendant must first be convicted of the

Class A misdemeanor for the second
such offense before he can be convicted
of the Class D felony.” Looking at the
language of the statute, the Court of Ap-
peals stated the "legislative intent is to
raise the seriousness of the offense as
well as the punishment based on the
number of times a defendant has com-
mitted the offense of operating his motor
vehicle while his license is suspended or
revoked.” The Commonweaith need only
prove the defendant was previously con-
victed two or more times under KRS
189A.090(1) to support a third offender
conviction. There is no requirement the
defendant be previously convicted of a
Class B and a Class A misdemeanor
under KRS 189A.090(2)(a)&(b) prior to
being charged under KRS 189A.090(2)(c)
of a Class D felony.

The defendant's conviction was affirmed.

Osborne v. Commonwealth,
92-CA-1631-MR, 11/19/93

As a result of a car accident on May 6,
1991, the defendant was charged on
June 27, 1991, with second degree man-
slaughter, driving under the influence,
operating a motor vehicle without liability
insurance, and operating a motor vehicle
without proper registration plates. After a
jury trial, the defendant was convicted of
all four offenses.
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The defendant raised four issues on
appeal. The first issue was that the Com-
monwealth failed to prove the second
degree manslaughter offense beyond a
reasonable doubt because there was no
proof the defendant was driving the car
at the time the fatal crash occurred and
the other occupant of the car was killed.
The defendant denied he was driving the
car at the time of the crash. However, a
police accident reconstructionist opined
that based on his investigation of the
scene the defendant was driving the car.
Thus, the Court of Appeals concluded it
was not error for the trial court to submit
the case to the jury.

The second issue raised by the defen-
dant is the focus of the Court of Appeals’
opinion. The facts revealed that in Nov-
ember, 1991, subsequent to the fatal car
accident but prior to trial, the defendant
was caught driving under the influence.

The defendant pled guilty to this DUI .

offense on November 20, 1991.

Immediately prior to the defendant’s trial
on the original four charges, without

moving to amend the indictment, the -

Commonwealth moved to introduce the
November 20th DUI conviction to prove
the original DU! charge was a second
offense under KRS 189A.010(2)(b). Tria!
counsel's objection to the evidence on
relevancy grounds was overruled.

The subsequent DUI conviction was in-
troduced at the deendant’s trial, but the
- jury was never admonished that it could
not be considered in deciding the defen-
dant's guilt on the manslaughter charge.
[The opinion does not indicate that trial
counsel ever asked for such an admoni-
tion.]. Moreover, the prosecutor "speci-
fically urged” the jury, in his opening
statement and closing argument, to use
- the evidence of the subsequent DUI con-
viction as proof of the defendant's guilt
on the second degree manslaughter
charge. In addition, the trial court's
instruction on second offense DUI was
improper because it did not require the
jury to make the necessary finding that

_ the defendant had previously been con-
victed of DUI. As a result of the afore-
mentioned reasons, the Court of Appeals
held it was reversible error for the trial
court to admit the evidence that the
defendant had been subsequently con-
victed of DUl. The Court reversed the
defendant’s second degree manslaughter
conviction because of this error and
remanded for a new trial.

The third issue raised by the defendant
was that his convictions for second
degree manslaughter and DUI violated
principles of double jeopardy since they
were based on a single course of con-

February 1994, The Advocats, Page 12

duct. operating a motor vehicle while
under the influence. The Court of
Appeals agreed and vacated the defen-
dant's sentence and fine on the DUI
charge.

Lastly, the defendant argued that evi-
dence of his blood test should have been
suppressed. Since the blood test was ob-
tained as part of the hospital's routine
diagnostic procedure when the defendant
was taken to the hospital from the scene
of the accident, the Court of Appeals
found no merit to this claim.

The Court of Appeals affirmed the defen-
dant’s convictions for operating a motor
vehicle without liability insurance and
without proper registration plates.

Releford v. Commonwealth, Ky.,
860 S.W.2d 770 (1993)

The defendant was convicted of traf-
ficking in or transfer of cocaine and his
conviction was affirmed by the Court of
Appeals. After granting discretionary
review to consider whether the trial court
erred in admitting "investigative hearsay,”

-the Supreme Court affirmed.

An informant, wired with a transmitter,
went to the defendant's home in an
attempt to buy cocaine from him. The
defendant and the informant went into
the informant's car and discussed the
proposed sale. This conversation was
monitored and tape recorded by the
police. The informant and the defendant
met a number of times over the next
several hours. After several other people
under investigation for drug activity
showed up with the defendant at one of
the meetings, the informant and the
police feared the informant's cover had
been blown, so the transmitter was was
removed from the informant and the
surveillance ended for that evening.

However, the informant told the police

the defendant had contacted him later-

that evening and set up the sale for the
next day. When the defendant sold the
cocaine to the informant the following
day, the informant was not wearing the
wire.

At trial, the defendant objected, as
"investigative hearsay,” to the testimony
of the two police officers to the fact of
and their reason for removing the ‘eaves-
dropping device’ from the informant on
the night prior to the sale, thus explaining
why the informant was not wearing the
wire at the time of the sale.

The Supreme Court agreed with the
Court of Appeals that this testimony was
not hearsay because the Commonwealth
had the right to inform the jury through

testimony as to the circumstances sur-
rounding the removal of the transmitter
before the drug transaction. The Courts’
conclusion seems to be based on the
particular facts of the case in that the
informant had already testified without
objection about the wiring occurring on
the day before and the jury had already
heard the tape recording of the conver-

sation between the defendant and the

informant discussing the proposed drug
sale.

Pettiway v. Commonweaith, Ky.,
860 S.w.2d 766 (1993)

The defendant was convicted of first
degree robbery and being a first degree
persistent felony offender. One of the
defendant’s prior convictions, that was a
basis for his PFO | conviction, was based
on a guilty plea under North Carolina v.
Alford, 400 U.S. 25, 91 S.Ct. 160, 27
L.Ed.2d 162 (1970).

The defendant argued that under Ken-
tucky Rules of Evidence 803(22) and 410
a conviction obtained through an Alford
plea may not be used as a basis for a
persistent felony offender conviction.

The Supreme Court disagreed stating
that "[e]ven though KRE 803(22) and 410
exclude the introduction of an Afford plea
as an admission against interest, this
exclusion has no relationship to the use
of an Alford plea to enhance a sentence
in a PFO hearing.”

Affirming the defendant's PFO | convic-
tion, the Supreme Court held "that a
conviction obtained by an Alford plea is
admissible as evidence in determining
PFO status.”

Turner v. Commonwealth, Ky.,
860 S.w.2d 772 (1993)

The defendant was found guilty but men-
tally ill of wanton murder.

Prior to trial the defendant filed notice
that he might elect to introduce evidence
of mental iliness or insanity at trial. At
trial the defendant introduced expert
testimony that he was a paranoid schizo-
phrenic and he was not criminally
responsible when he killed the victim
because he was responding to his para-
noia. The expert testified that at the time
of the alleged incident the defendant
"was experiencing an exacerbation of
paranoid schizophrenia.” The Supreme
Court stated that "this kind of expert test-
imony could have warranted an insanity
verdict.”

However, although the Commonwealth's
expert agreed the defendant was a para-
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noid schizophrenic, he found no evidence
the defendant was "acting under an exa-
cerbated form of that disease a the time
of the killing," thus disputing the degree
to which the disease was a factor.

Based on this equivocal expert testi-
mony, the trial court instructed the jury it
could find the defendant not guilty by
reason of insanity or it could find the
defendant guilty but mentally ill. The de-
fendant objected to the GBMI instruction.

The Supreme Court found no error in giv-
ing the GBMI instruction since it was
supported by the testimony of the Com-
monwealth's expert, and it is the court’s
duty to instruct on the whole law of the
case. Since both experts agreed the
defendant was a paranoid schizophrenic,
it was up to the jury to determine from
the evidence the degree to which the
disease affected the defendant at the
time of the charged offense.

The facts also reveal that after a pretrial
competency hearing the trial court found
the defendant incompetent to stand trial.
As a result, over the defendant’s objec-
tion, the court ordered intrusive interven-

" tion in the form of the medications of
Meltaril and Lithium for sixty days. The
court relied on the defense expert's re-
commendation that there was a high pro-
bability that with the medication the
defendant would attain competency in
the forseeable future. After another
competency hearing two months later,
the court found the defendant competent
to stand trial.

The defendant argued on appeal that it
was error for the trial court to order the
involuntary administration of anti-psy-
chotic drugs. The Supreme Court dis-
agreed stating that KRS 504.060(10) ex-
plains that treatment includes medication.
The medication ordered pursuant to KRS
504.110 was in accord with the standards
set out by the U.S. Supreme Court in
Riggins v. Nevada, 504 U.S. __, 112
S.Ct. 1810, 118 L.Ed.2d 479 (1992).
Also, the defendant argued at a bond
reduction hearing that he would continue
to take his medication on an outpatient
basis if his bond were reduced, and
counsel complained at trial that the
defendant was not getting his medication
and he would not be able to testify
without it.

Finding no reversible error by the trial
court, the Supreme Court affirmed the
defendant’s conviction.

Commonwealth v. Grubb, Ky.,
862 S.W.2d 883 (1993)

Undercover police officers purchased
twelve pills from the defendant. Ten pills

were Percodan (a Schedule Il narcotic)
and two pills were Dilaudid (a Schedule
Il narcotic). The defendant was tried and
convicted of four counts of trafficking in a
Schedule 1l controlled substance. Two
counts were for trafficking in Percondan
and two counts were for trafficking in
Dilaudid.

The Court of Appeals reversed one of the
convictions for trafficking in Percodan
and one of the convictions for trafficking
in Dilaudid on double jeopardy grounds.

The Supreme Court granted the Com-
monwealth’'s motion for discretionary
review and affirmed the Court of Appeals.

Because all the pills sold by the defen-
dant were in the same schedule, the
defendant could be convicted once for
each type of pill, ie., two convictions
because there were two different con-
trolled substances in the same sche-
dule, but not once for each pill, i.e., not
twelve convictions because there were
twelve pills. Therefore, the Court of
Appeals, relying on Ingram v. Common-
wealth, Ky., 801 S.W.2d 321 (1990) and
Section 13 of the Kentucky Constitution,
properly reversed two of the defendant's
four convictions as a violation of double
jeopardy principles.

Commonwealth v. Welch,
92-SC-490-DG, 9/30/93

The defendant was charged with second
degree criminal abuse due to her giving
birth to a baby that suffered neonatal
abstinence syndrome as a result of the
baby’s having become passively addicted
to drugs by being exposed through the
defendant’s drug abuse during her preg-
nancy. The defendant was also charged
with possession of a Schedule I narcotic
and possession of drug paraphenalia.
The defendant was tried and convicted of
all charges.

The Court of Appeals vacated the defen-
dant's’ conviction for criminal abuse
because under Hollis v. Commonwealth,
Ky., 652 S.W.2d 61 (1983) and Jones v.
Commonwealth, Ky., 830 S.w.2d 877
(1992), a fetus is not a "person” as that
word is used in the criminal abuse
statute (KRS 508.110).

The Supreme Court granted discretionary
review.

In Hollis and Jones the Supreme Court
applied the common faw meaning of the
word "person” to criminal homicide
statutes. But since there was no common
faw crime of child abuse, the Court had
to look elsewhere to determine the
meaning of the word "person” in the
criminal child abuse statutes.

The Supreme Court looked to whether
the General Assembly intended to in-
clude prenatal injury from a woman's
self-abuse as well as injury inflicted by
third persons (which was the situation in
Hollis and Jones) as prohibited conduct
under the criminal abuse statutes. The
language of the Maternal Health Act of
1992 makes it obvious the General
Assembly intended to treat the problem
of alcohol and drug use during pregnancy
solely as a public health problem and not
through punitive actions against the
mother. Likewise an amendment to KRS
218A.990 providing special punishment
for the person who supplies drugs to the
pregnant woman, but not for punishment
of the woman who takes the drugs while
pregnant, makes it clear the General
Assembly intended no additional criminal
punishment for the pregnant woman's
drug or alcohol abuse apart from the
punishment imposed upon any person
caught committing a crime involving
those substances.

The Supreme Court also looked to cases
from other jurisdictions having criminal
child abuse statues similar.to Kentucky's.
All of the cases concluded that such
statutes are not intended to punish as
criminal conduct self-abuse by an expec-
tant mother potentially injurious to the
baby she carries unless the statute ex-
pressly states such conduct is prohibited.

The Supreme Court affirmed the opinibn
of the Court of Appeals. '

Hall v. Commonwealth, Ky.,
862 S.w.2d 321 (1993)

The defendant was convicted of first
degree sodomy and first degree sexual
abuse resulting from conduct with his six
year old niece. The Supreme Court re-
versed the defendant's convictions on
two separate grounds.

First, over the defendant's objection, the
trial court aliowed the Commonwealth's
psychologist, who had examined the
child, to testify that in her professional
opinion 1) the child had been sexually
abused, and 2) the child was telling the
truth when she said it was the defendant
who had abused her.

In a note of outrage, the Supreme Court
reiterated, for the eighth time, the general
rule that opinion evidence must not de-
cide an ultimate issue of fact. Thus, it
was reversible error for the psychologist
to give her opinion that 1) the children
had been sexually abused, and 2) that
the child’s testimony was most likely
accurate.

Second, over the defendant's objection,
the prosecutor elicited from the detective
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that the defendant failed to give a state-
ment at the time of his arrest. - On ap-
peal, the Commonwealth conceded error
but argued it was harmless. The Sup-
reme Court disagreed.

The Supreme Court characterized the
evidence against the defendant as "no
better than weak." There were no
witnesses and no physical evidence
linking the defendant to the charged
offenses. The Commonwealth’s evi-
dence consisted solely of the victim's
testimony which was improperly bols-
tered by the inadmissable expert test-
imony. In addition, the jury sentenced
the defendant to the maximum punish-
ment of life in prison. The Court stated
this error was one of fundamental consti-
tutional magnitude that had been on the
books for 25 years and required reversal.

Skinner, Griffieth, and Madden
v. Commonwealth, 92-SC-216-MR,
92-SC-394-TG, & 92-SC-395-TG,

10/28/93 ’

The three defendants (Skinner, Griffieth,
and Madden) were jointly tried and con-
victed for charges arising out of a resi-
dential burglary. The fourth participant in
the charged burglary accepted a plea of-
fer a few days before trial and testified
for the Commonwealth.

Skinner was convicted of first degree
burglary, first degree wanton endan-
germent, and PFO Il. He raised six
issues in his appeal, none of which the
Supreme Court found to have merit.

When Skinner expressed his desire to
accept the Commonwealth’s plea offer on
the day of trial, the Commonwealth re-
sponded that the offer, made some five
months previously and which included
dismissal of the PFO Il charge, was con-
ditioned upon acceptance by all four pant-
icipants in the charged burglary. Since
some defendants rejected the offer, the
Commonwealth considered it withdrawn.

The Supreme Court found no abuse of
discretion in the trial court's refusal to

accept Skinner's guilty plea on the sub- -

stantive charges conditioned on dismissal
of the PFO indictment. The Court found
no evidence Skinner had relied on the
Commonwealth’s offer "to the point of
neglecting his defense in the event of
rejection.” Moreover, dismissal of the
PFO charge was separately subject to
the trial court's discretionary approval
under RCr 9.64.

Rejecting Skinner's claim that he was
entitled to a trial separate from his co-
defendants, the Supreme Court held he
did not sufficiently demonstrate he was
prejudiced by the joint trial.
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As to Skinner's claim that his incrim-
inating statements to the police should
have been suppressed because they
were made after he invoked his right to
counsel, the Supreme Court, believing
the suppression hearing testimony of two
police officers, found Skinner "intelligently
and knowingly relinquished” his right to
counsel by initiating the conversations

‘with the police.

Skinner argued that the jury’s verdicts
finding him guilty of first degree burglary
while finding his two co-defendants guilty
of second degree burglary were incon-
sistent. Since Skinner was the only part-
icipant armed with a weapon, the Court
found Skinner's argument without merit.
Likewise, Skinner's argument that he was
entitted to a directed verdict on the
charge of attempted murder was without
merit since Skinner was convicted of the
lesser offense of first degree wanton
endangerment. C

At the Truth-in-Sentencing portion of the
trial, the Commonwealth introduced the
parole eligibility guidelines and urged the
jury in closing argument to fix a severe
sentence for Skinner because under the
guidelines "life equals eight years...."
The jury fixed Skinner's sentence on the
burlary charge at 15 years, enhanced to
30 years upon conviction as a PFO I,
and 5 years on the wanton endanger-
ment charge, enhanced to 10 years upon
conviction as a PFO . Even though the
trial court overruled trial counsel's
objection to the prosecutor's comment,
the Supreme Court, without citation to
authority, stated it did "not believe that
the prosecutor's remark induced the jury
to believe that a defendant sentenced to
life would in fact be paroled after eight
years." [Ruppee v. Commonwealth, Ky.,
appears to hold to the contrary.].

Griffieth, Skinner's co-defendant, raised
five issues on appeal. The Supreme
Court found that a police officers
testimony violated a court order that
references to Griffieth must be omitted
from the statements of non-testifying co-
defendants. Even though the officer had
been cautioned about the trial court's
order, the Court held the officer's refer-
ence was inadvertent and did not consti-
tute an intentional violation by the prose-
cutor. Since the reference did not impute
any criminal activity to Griffieth, the Court
found the error to be harmless.

The trial court instructed the jury it could
find Griffieth guilty of first degree burg-
lary, complicity to first degree burglary,
second degree burglary, or complicity to
second degree burglary. The trial court
refused to instruct the jury on criminai
facilitation. The jury found Griffieth guilty

of second degree burglary. Afthough the

Supreme Court found it was proper to in-
struct the jury under a complicity theory,
it did not believe the evidence supported
a criminal facilitation instruction because
Griffieth provided the car, drove the car
to the scene, returned to the scene on
foot, held open the door to the house
while two co-defendants loaded items
from the house into a wheelbarrow, and
accompanied the two co-defendants with
the wheelbarrow in fiight from the house.

Madden was convicted of complicity to
second degree burglary, but like Griffieth
argues the trial court erred in failing to
instruct the jury on criminal facilitation.
The Supreme Court disagreed. Since
Madden drove his co-defendants to and
from the scene, the Court referred to him
as "an active participant in the crime."
Without attributing actual knowledge of
the scheme to Madden, the Court states
that "[klnowledge of the scheme neces-
sarily implies in these circumstances an
intention to facilitate the commission of
the offense, and clearly demonstrates
that Madden aided or attempted to aid
the others in committing the offense.”

Thus, he was not entitled to a facilitation »

instruction. The Supreme Court affirmed
the convictions of all three defendants.

Anderson v. Commonwealth,
92-SC-194-MR, 92-SC-207-MR,
10/28/93

The defendants, husband and wife, were
convicted of rape and criminal abuse of
their fourteen year old daughter after
their joint trial at which they were
represented by the same attorney.

The Commonwealth’s case was based
on the daughter's testimony. There was
no physical examination, medical evi-
dence or eyewitness testimony. The
defense case was based on testimony of
the neighbors that the daughter was
angry at her parents because they pre-
vented her from seeing her 29 year old
boyfriend, Willie Watson. One neighbor
also testified the daughter was baby-
sitting on the dates of the two alleged
incidents.

The Supreme Court found four errors
each necessitating reversal of the defen-
dants’ convictions.

First, relying on its decision in Shields v.
Commonweaith, Ky., 812 S.W.2d 152
(1991), the Supreme Court found the trial
court erred when it sustained the Com-
monwealth's objection to trial counsel’s
attempt to meaingfully voir dire the
jprospective jurors on whether they could
consider the full range of penalties for the
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charged offenses. Since both defen-
dants received the maximum punishment
on all offenses, the Court found the error,
which required only reversing the pen-
aity, was not harmless.

Second, relying on information learned
after trial, the defendants moved for a
new ftrial because one of the jurors was
related to and lived in the same area as
the daughter’s 29 year old boyfriend. Yet
during voir dire when trial counsel asked
if anyone knew Willie Watson, no one re-
sponded. The defendants filed affidavits
to support their new trial motion attesting
that the juror and the daughter's boy-
friend lived in the same area and were
related. The Supreme Court held the
affidavits were "more than enough to
compel the inference Juror Clark con-
cealed vital information on voir dire”
which may have justified a challenge for
cause or been used in exercising their
peremptories.  Thus, the defendants
were entitled to a new trial.

Third, the Supreme Court found the
Commonwealth was obliged to produce
a taped statement of the complaining
witness, pursuant to RCr 7.26(1), even if
the prosecutor was not personally aware
of the statement because the detective,
who was sitting at the Commonwealth’s
table throughout the trial, testified he had
a taped statement from the daughter.
The Court concluded that "the knowledge
of the detective is the knowledge of the
Commonwealth," and that "prejudice
must be presumed" from the Common-
wealth’s violation of RCr 7.26(1). In addi-
tion, the error was compounded because
the trial court prohibited defense counse!
from approaching the bench and request-
ing the statement and the conclusion of
the daughter’s direct testimony.

Fourth, the trial court erred in failing to
exclude testimony by a social worker as
to an oral statement made by the defen-
dant/wife that incriminated both defen-
dants. The defendants had sought dis-

covery under RCr 7.24 and it had been
granted. However, to protect the confi-
dentiality of the Cabinet for Human Re-
sources’ records, the trial court ordered
the records turned over to the court and
it would allow the defendants access to
those portions of the records that are
either discoverable or exculpatory. Yet
the trial court notified counsel there were
no discoverable items in the CHR re-
cords. Because the information in the
records was discoverable, and because
the information was not provided to the
defendants, it was reversible error to let
the social worker testify to the wife's
incriminating statement. This violation of
the discovery order was extremely pre-
judicial since it denied the defendants the
opportunity to seek separate trials since
the statement was only admissable as to
the wife and was hearsay as to the hus-
band. The failure to turn over the state-
ment also denied the defendants the right
to present a defense and to confronta-
tion.

Lastly, the Supreme Court specifically
singled out the improper conduct of the
trial court in repeatedly preventing trial
counsel from making a record of his ob-
jections a