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FROM THE EDITOR:

Conflict. is as predictable as
death, taxes and change.
Bosnia, Haiti, Rwanda are to-
day's leading international
conflict arenas. A half century |

ago the June 6 D-Day landings in Normandy of
700 ships and 4000 landing craft were stark
images of the world's raging confiict. The killings
of the world's seemingly infinite wars is surely
linked by degree and kind to the fighting and
conflict that manifests itself in our legislatures,
occupations and private lives. Significant conflict
is endemic to our adversarial criminal justice
system. Too often we inhale and exhale confiict.
We cannot stave off death, taxes, change nor
conflict. But we surely can raise our awareness,
reduce our presumptions and learn to manage
conflict better. Deanne Shapiro of Life Skills
Associates in West Hartford, Connecticut pro-
vides us adversaries a challenging call to
conquer conflict. Give us Your Confiict Views.

Conflict is so pervasive in our work that we

invite your reactions, insights, and further
thoughts on conflict in our profession, organi-
zations, and lives. Can different behavior by us
transform tomorrow's conflict into previously
unknown opportunities?

False Memory. Sexual Abuse cases' increased
volume is exceeded only by their increased
complexity. The views are varied and increas-
ingly challenging. We continue the dialogue in
this issue by presenting views on false mem-
ories from Kentucky's Carol Jordan and
Pennsylvania's Pamela Freyd and Anita Lipton.

With the passage of HB 388 there will be
$377,000 available for funds for experts and
others. With this substantial new money, we
begin a series on obtaining funds for resources
for the defense of indigents.

Edward C. Monahan, Editor

DPA’S MISSION (1994)

To provide each individual client
with quality legal services, effi-
ciently and effectively, through a
properly funded, independent deli-
very system which ensures well-
trained and faily compensated
defender staff dedicated to the
interests of their clients and the

improvement of the criminal justice
system.

DPA CORE VALUES:
Commitment to Clients
Quality
Integrity
Staft Professionalism
Indepedence
Interdependence
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The Advocate is a bi-monthly pub-
lication of the Department of Public
Advocacy, an independent agency
within the Public Protection and
Regulation Cabinet. Opinions ex-
pressed in articles are those of the
authors and do not necessarily repre-
sent the views of DPA. The Advocate
welcomes correspondence on sub-
jects covered by it. If you have an
article our readers will find of interest,
type a short outline or general
description and send it to the Editor.

The mission of The Advocate is to
provide education and research for
persons serving indigent clients to
improve client representation, fair
process and reliable resuits for those
whose life or liberty is at risk. The
Advocate also is DPA's major way to
educate criminal justice professionals
and the public on its work and
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Putting the Moose on the Table":
Healthy Conflict Resolution in Public Defender Offices

An Outstanding Turkey!

We all know the scene: It's Thanks-
giving, the family has gathered, and
Aunt Emma stands proudly, surveying
the feast she has prepared. The fam-
ily tries hard to hide its dismay, for on
the table in place of the succulent tur-
key, is a large, smelly moose which
our dear aunt, in a state of confusion,
accidently ran over on the highway,
scrapped up, brought home, and pre-
pared for our reunion. Not wanting to
spoil her proud moment, we com-
ment: "Why, Aunt Emma, the turkey
is even more outstanding this year?"
and thus, we are condemned to eat it,
along with our words, in order to
avoid conflict.

In families, this mythical scene is
about family secrets and tensions
which all family members know but
cover up, staying in collusion with
each other. At work, the scenes of
conflict avoidance, collusion and
resulting moose-eating are equally
stressful, and public defender offices
are no exception.

Are Attorneys Trained
In Collaborative
Problem-Solving

| have had the opportunity to work
with public defenders and managers
of defender offices both at the state
and national level, in particular at the
National Legal Aid and Defender
Association Defender Management
Training Conferences in 1990, 1993,
and 1994, On the basis of this work,
it is clear that office conflicts are
serious issues for public defenders,
and that law school does not prepare
attorneys for the intricacies of tense
and tricky human relations anymore
than training in other professional
disciplines. in fact, the adversarial
nature of the field may contribute to
either conflict avoidance or confronta-
tion, rather than a positive orientation
to conflict as an opportunity for colla-
borative problem-solving.

Confronting Conflict

In reality, suppressed conflict can be
dangerous not only to working rela-
tionships but to individual health as
well. Avoiding or smoothing over a
serious disagreement or disruption in
a work unit can cause permanent
damage. Yet many of us seek to ig-
nore or avoid conflict and hold back
strong feelings to preserve work rela-
tionships and surface harmony.

if dealt with honestly and directly,
conflict is a sign of a healthy rela-
tionship. It indicates that you care
enough to be honest with yourself
and with others, and that you trust
enough in the basic strength of the
relationship to risk expressing your
true needs and feelings.

4 Classic Defender Conflicts

So - how would you approach the fol-
lowing situations, either as a col-
league or as a manager?

+» The Rude Star. An attorney in our
office is a courtroom “star,” but in the
office is insensitive and rude to sup-
port staff and patronizing in her deal-
ings with less experienced attorneys.
While her legal work is clearly a valu-
able contribution, she affects office
morale negatively, disrupts office
functioning, and seems oblivious to
her impact on others. Those affected
seem reluctant to address her direct-
ly about her behavior, but try to avoid
working with her whenever possible.

+ Offensive Comments by Staff. You
overhear one of the investigators in
the office making derogatory com-

ments about clients, often within ear-
shot of other clients. In addition, he
has made comments directly to you
about female employees which you
consider to be offensive and sexist in
nature. You do not know if clients or
other staff members are offended by
his comments, but he does seem
very isolated from others and does
not participate in the social cama-
raderie of the office.

+ Unsolicited Editing. A secretary
who works closely with you is very
competent. She has worked for the
public defender office for twelve years
and, as she phrases it, she has “seen
it all.* She is knowledgeable about
the law and as a result, makes unsoli-
cited changes in materials she pre-
pares for you. While these changes
are most often helpful and correct,
you are not entirely comfortable with
her exercising this editorial function
since she is not an attorney.

+ Polarized Relationship. You do not
have much occasion to work directly
with Attorney A, but there has been
apparent tension between you since
you first met. When you must work
together, your opinions on any issue
seem to polarize immediately. When
your paths cross in the office, you are
both short-tempered, unwilling to
share information or resources, and
you are aware that Attorney A speaks
negatively about you to anyone in the
office who will listen. You find it
increasingly difficult not to respond in
kind.

Sound familiar? We've all been in
classic conflict situations like these,
where inappropriate behavior, perso-
nality differences, role confusion, or
opposing viewpoints have crystallized
to the point where each person in the
conflict seems firmly committed to a
particular seemingly unmovable
stance. How do you manage these
situations in a way that leaves both
parties intact and the relationship
whole?
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Coliaborative Problem-
Solving Transtormation

A key to healthy conflict resolution is
to ransform the conflict situation inte
an opportunity for shared problem-
solving. But how, especially when
you are angry, upset and sure that
you are right and that the other party
deserves to be scolded, shunned,
scomed, or separated from the orga-
nization?

* Learning Moment; Speak the
Moocse. Start with the belief that con-
flicts such as these present learning
moments for the organization to iden-
tify the unspoken moose on the table

tensions which have existed under -

" the surface of working relationships
for some period of time, and thus are
welcome challenges. T

« Understand the Other. Keep in o

mind that people’s behavior makes
sense to them, even if it makes no

sense to you, that they behave as

they do for reasons which have truth
for them. Seek to listen in a spirit of
inquiry rather than judgement, in or-
der to understand the situation from
the other party's perspective.

* Inclusive Reframing. Remember
that at this point, you have a problem
with the other party's behavior, but
the other party does not necessarily
perceive or share the problem or an
interest in resolving it. Therefore, you
will need to frame the probiem in
such a way that the other party feels
represented in the statement of the
problem and interested in its reso-
lution,

In this way, the rude attorney situ-
ation becomes a question of How can
we enhance courtesy and cooperation
between attorneys and other staff?

The investigator situation becomes
How can we assure a work environ-
ment which includes everyone and
eliminates negative comments about
individuals or groups?

The secretary situation becomes How
can we clarify our respective roles
and areas of expertise while valuing
and learning from each other's per-
spective and experience?

The situation with Attorney A
becomes How can we identify and
understand the differences between
Us so that we can agree to disagree?
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Conflict Resolution
Principles

Once you're reframed the conflict as
a shared problem to be solved,
youve moved sufficiently from the
position of my way or the highway to
be able to listen to one another and
seek mutually agreeable alternatives.
You are now far more ready and will-
ing to approach the situation with
several basic guidelines for healthy
conflict management in mind:

1. Agreed Process. Establish a mu-
tually agreeable framework of proce-
dures and groundrules for collabora-
tive problem-solving, i.e. "How about
ifwe each talk about what we're feel-
ing or experiencing and try to find
alternatives we can both consider?

2. Listen. Listen attentively to the
other person's position, feelings and
needs. Your goal here is to under-
stand rather than to evaluate, to "walk
in the other person's shoes" and hear
/seeffeel the situation from their
perspective. ‘~

3. Reflect to Check. Paraphrase the
other person's statement and feelings
behind the statements so that you
can check out your understanding of
his/her position, e.g. "It sounds like
you want to help me avoid making
mistakes when you make changes in
work you're preparing for me. Am |
understanding you correctly*?

4. Clarify and Communicate. Clarify
your feelings and needs in your own
mind so that you can communicate
them clearly to the other person with-
out conveying the attitude that "this is
the only correct position,” e.g. *| ap-
preciate your wanting to help me and
! want to have your help. Here's
what's going on for me. I'm uncom-
fortable when you make changes
without consulting me because | may
not notice them and then be held
accountable for them as the attorney.”

5. Facts Not Judgments. Focus on
describing facts and feelings, not on
blaming, judgements, or attempts to
change the other person. Avoid state-
ments like “You try too hard to look
like an expert when you're not* or
"You should limit yourseif to the du-
ties in your job description.” instead,
speak from the first person about
“how [ feel”, “the way | see,” “it
sounds to me.”

6. Need of Other. Concentrate on
understanding the need underlying
the other party’s stated position.
What's really going on for the other
person? Does she really want to edit
your work or is something else going
on? For example, she may be feeling
undervalued for her experience and
expertise, concerned about the fre-
quency of errors in your work, or un-
sure about how to talk with you direct-
ly and thus uses this method as a
mode of communication. Once you
know the underlying need, you are

In approaching conflict, Anne Hall suggests:

1. Determine the personality traits of the
persons involved.

2. Never use anger.

3. Determine the needs of the persons.
4, Decide the process.

5. Decide what your objectives are.

6. Be a coach.

Anne Hall, "The importance of Conflict in a Defender Office
and How To Work with Conflict When You Have It," The
Advocate, Vol. 15, No. 3 at 25 (June 1993).




more able to identify alternatives to
help meet that need in conjunction
with your own needs.

7. Brainstorm Solutions. Generate
ideas for approaches or solutions to
the shared problem. The best ideas
are often deveioped by brainstorming:
both parties suggesting ideas as they
come to mind without critiquing sug-
gestions until all ideas are on the
table. If the other party won't par-
ticipate in idea-generation, you can
offer suggestions to meet both par-
ties' needs.

8. Select, Agree, Implement, Eval-
uate. Select the alternative which
both parties are most ready to try.
Agree on how this approach will be
implemented, for how long, by whom,
and when you will meet again to
assess if the approach was success-
ful in resolving the problem. Imple-

ment the approach and reconvene at }

the agreed time with the other person
to evaluate how well this approach
meets your individual’ and mutual
needs.

9. Value the Relationship. Give sig-
nificant attention to maintaining both
the work relationship and personal re-
lationship over and above the resolu-
tion of the immediate situation. Let
the other person know that you value
the relationship and him/her, and
want to continue to communicate

openly and to work together more
positively.

10. Life After Canflict. Don't invest
your total physical or emotional well-
being in the situation or the outcome.
There is life after canflict, and more to
your working relationship than this
problematic situation. Be able to com-
promise or concede as you feel it
appropriate. Be prepared to go it
alone or to take alternative action if
the other party is unwiling to engage
in  collaborative problem-solving.
Know when to quit the conflict man-
agement effort without quitting the
working relationship or worse still,
your job or yourself.

Managing Conflicts
is Possible

Does this mean that all confiicts in
the office will be resoived, that the
rude attorney will cease and desist,
the investigator will become a model
of respectful behavior, the secretary
will consult with you on all change in
documents, and Attorney A will be-
come your best friend?

Not necessarily, but it does enhance
the possibility of successful conflict
resolution and even more importantly,
your ability to maintain both positive
working relationships and your own
professional integrity in the process.

The Value of Cooperative Conflict

It the moose on the table is clearly
identified and talked about, patterns
of conflict aveidance, denial or col-
lusion in defender offices can be les-
sened, and work relationships among
colleagues enhanced. Working in a
public defender office is a hard
enough job; why make it more difficuit
when the alternative of clear com-
munication, collaborative problem-
solving and effective conflict reso-
lution can make life at work a little bit
easier for all concerned?

DEANNE SHAPIRO
Life Skills Associates

141 Ballard Drive

West Hartford, CT 06119
Tel: (203) 236-0238

Fax: (203) 231-7182

Deanne Shapiro is the president of
Life Skills Associates, a training and
consulting firm specializing in orga-
nizational effectiveness. She has pro-
vided professional services for public
defenders in several states in stress
management, communications skills,
attorney/secretary working relation-
ships, and conflict resolution, and has
been a presenter at three recent
NLADA Defender Management Train-
ing Conferences as a representative
of the Center for Change, a non-profit
consulting consortium of which she is
a member.

n N a N a

Dean Tjosvold in "Putting Conflict to Work," Training & Development Journal (Dec. 1988) identifies 3 ways peqple
manage conflict: "the first approach emphasizes working it out together in cooperation; the second emphgsues
winning and losing in competition; the third emphasizes avoidance and smoothing over difference. He details the
inevitability of conflict and the value of cooperative conflict:

When employees emphasize cooperative goals, they realize the benefits of conflict and minimize its _co§ts. Cooperative
conflict contributes to effective problem-solving and decision making. It motivates people to .dlg into a problem,
encourages expression of many ideas (and the reasoning and information behind them), energizes people to seek

a superior solution, and fosters integration of several ideas to create high-quality solutions not previously considered...

Conflict management is vital to rejuvenating our organizaitons and making them competit.ive in the marketplace. Every
day, managers and employees disagree, fight, argue, and bicker. Such conflict is inevitable, I?ut handied qorrgctly,
itcan stimulate energy and creativity. Progressive managers are already experimenting and altering our organizations,

and human resource development s

facilitates innovation.

pecialists can contribute to the revolution by showing how conflict management
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" The Ta[se
Memory Syndrome

Recent development of the Faise
Memory Syndrome Foundation has
brought public and media attention to the
controversy over whether memories of
child sexual abuse reported by adult
survivors are valid.

Repression is one of the more extensive
. forms of dissociation, a process which

involves a disruption in the normal -

connection between feelings, thoughts,
behavior and memories. When the dis-
ruption involves memory, a person does
not have recall of important events.

This disruption is frequently the result of
tfrauma, most notably childhood trauma
such as sexual abuse. Dissociation (and
repression) are adaptive survival skills in
that they allow relatively normal func-
tioning for the duration of the traumatic
event and protect the victim from what is
too overwhelming to be processed at the
time.

Research studies have revealed that up
to 60% of child sexual abuse survivors
report incomplete or total absence of
abuse-specific memories at some point
after their victimization. This coping
mechanism is positively related to more
violent and terrorizing cases of abuse.
For abuse survivors, memories which
have been "walled off" frequently return

first as symptoms of anxiety or a reliving
of the event (e.g., flashbacks or
nightmares).

The point at which memories begin to
resurface as frightening symptoms in
adulthood is frequently a time when

- survivors seek therapy.

.t is interesting that society initially

accepted the concept of repressed mem-
ory without major difficulty, for example
with Viet Nam veterans, until it was dis-
covered in sexual abuse survivors.

False Memory Syndrome, a label without
established scientific or clinical validity,
first came to prominence as survivors
began to seek recourse in the courts.

As a clinical issue, the resurfacing of
sexual abuse memories should cause no
controversy. In the safety of the therapy
setting, survivors should be allowed,
though never prodded, to recall victimiza-
tion. Therapy is not interrogation or a
process of “digging for the truth.” Good
therapists understand that memories
must come at the survivor's pace and
that repression is a sign of what the
client can cope with. Psychotherapy is a
painful process of recovering bits of
traumatic memory at a time, and coping
with the reality of having been violated by

N N8 X

Carol Jordan

someone loved and trusted. Questions
about the validity of memories, which like
every other human endeavor are subject
to bias, remain an issue for the courts,
not the therapy relationship.

The high standard of evidence required
by due process has questioned the credi-
bility of testimony based on delayed
recall of abuse memories. Questions
should result in additional research and
case law, but should not invalidate the
actual experience of any abuse survivor.
For some abuse survivors, it is not
enough to think and talk about their

_experience in an effort to understand. For

some survivors, an action in the court
system is an important part of recovery.
Current controversies fed by an insensi-
tive and incredulous society should never
block what is a reasonable remedy for
injustice.

CAROL JORDAN

Sexual & Domestic Violence
Program Administrator

Department for Mental Health and
Mental Retardation Services

275 East Main Street

Frankfort, Kentucky 40601

Tel: (502) 564-4448

False Memory Syndrome Phenomenon

A decline in public respect for the presumption of innocence is no minor matter. A society that lets a
notion like "recovered memory" gain such force that it overwhelms its most basic judicial principles has

waded into deep and dangerous walers.

Editorial, Wall Street Journal, December 1, 1893

Public awareness of the horrors of child
sexual abuse and other types of victimi-
zation has increased fremendously in the
past decade. As a society, we have
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moved from blaming victims for the
crimes perpetrated against them to an
understanding of the complex social fac-
tors that may have caused such past

biases. We have come to appreciate the
possible long-term negative conse-
quences to victims, especially of crimes
of a sexual nature. These changed atti-



tudes and understandings are more com-
passionate and caring. It would be a
tragedy if something were to happen to
undermine this positive change.

Recovered Memorles

Yet, in the past few years a new pheno-
menon has appeared that poses a seri-
ous danger to do just that if it is not
checked, In only two years, more than
18,000 people have contacted the False
Memory Syndrome (FMS) Foundation to
report that somecne in their family has
sud-denly acquired a new belief system
that he or she had been a victim of
childhood sexual abuse 20, 30 or 40
years ago.

Celebrities such as Roseanne Barr-
Arnold claim they "recovered memories”
of past sexual abuse. Well-known people
such as Cardinal Bernardin have been
accused by people who claimed they had
*recovered memories.”

Families have been destroyed because
of "recovered memories." Laws have
been changed because of “recovered
memories.” Lawsuits are brought
because of "recovered memories.” The
current wave of “recovered repressed
memories” has even been compared to
the witch hunts of the past because guilt
is implied purely on the basis without
regard to evidence.

What, indeed, are “recovered repressed
memories?" What is going on?

Foundation Formed

In March of 1992, a small group of
accused tamilies and concerned profes-
sionals who had come to know one
another because of a newspaper article
in the Philadelphia Inquirer formed the
False Memory Syndrome Foundation,
a 501(c) 3 organization, to study this
perplexing new phenomenon, to help
those affected by it and to try to find
ways to stop its spread. The Scientific
and Professional Advisory Board of the
Foundation is composed of some of the
most highly respected memory re-
searchers and clinicians in the country.
The recognition that a new phenomenon
has emerged does not in any way deny
or negate the terrible reality or the
widespread extent of child sexual abuse.
It is a parallel problem.

In order to try to make sense of the
bizarre and tragic reports, the Foundation
set out to collect as much detailed infor-
mation as possible from families who
said someone they love was affected

with FMS. The Foundation has never
claimed to know the truth or the falsity of
any of individual report but rather has
collected them as systematically as pos-
sible and then looked to see what pat-
terns emerged. It is the patterns that
have spread alarm in the mental health
community.

Patterns

The pattern that emerged from the inter-
views and surveys was the following: An
adult, generally a well-educated white
woman between 25 and 45, entered ther-
apy because she was distressed. Most
often this distress was from what we
might call ordinary life experiences such
as depression, concern overweight, anxi-
ety over relationships, or job related
stress. Early on in the therapy, the notion
seemed to be set that the reason the
person was distressed was not the pro-
blem she brought to therapy but rather
stemmed from a childhood trauma. The

fact that the patient didn't remember any -

terrible trauma became the evidence that
the trauma was repressed and that it
must have been sexual abuse. Patients
became convinced that they exhibited al!
the signs of someone who was abused.
Believing that she would not get better
unless she remembered the trauma, she
started doing "memory work.” Techniques
known to have suggestive influence such
as hypnosis, sodium amytal, dream inter-
pretation, guided imagery, body mas-
sages, participation in survivor groups
and reading of self-help books were used
to try to help the trauma memory return.

The pattern continues. The patient
claimed to get a "flashback" or a "body
memory” and then designated someone
as the “perpetrator.” She then offered
that person, in most cases a father,
brother, grandfather or uncle, the option
of confessing and entering therapy or
else being cut off from any contact with
the accuser who henceforth identifies
herself as a “survivor.” Typically the
accusations grow to include multiple
incidents of abuse extending over more
than a decade. The families who contact
the Foundation report that their children
and the therapists refuse any contact
with those who question her status as a
"survivor."

The families who contact the Foundation
are concerned about the accusations,
clearly, but they seem more concemed
that their accusing child appears to be
getting worse as a result of therapy and
because there is no contact. Families are
concerned that the therapist never inter-
viewed other family members or exa-

mined childhood medical or school re-
cords. Families have tried fiing com-
plaints with monitoring boards only to be
told that the board cannot help them
because the therapists records are confi-
dential. Families are asking to have their
situations investigated.

If any other medical product had over
13,000 complaints it would be taken off
the market and examined. There is no
process for doing this in the mental
health system. It is becoming apparent
that the resolution of the current crisis is
likely to come through the legal com-
munity.

An FMS Foundation legal survey indic-
ated that one out of sixteen of the fami-
lies who contact the FMS Foundation is
being sued by the person who has recov-
ered memories. Three-quarters of these
suits are civil and of these civil suits, and
over 50% are dismissed, most with pre-
judice.

It you don't remember your
abuse you are not alone. Many
women don't have memories,
and some never get memories.
This doesn't mean they weren't
abused (Bass and Davis, 1988,
Courage to Heal, p. 81).

Critical Memory Principles

While the media has often printed stories
highlighting the "FMSF controversy," the
fact of the matter is that there is much
agreement on the critical issues of
memory that are involved.

The first major point of agreement is that
some memories are true, some are a
mixture of fact and fantasy and some are
false. People misremember things all the
time.

The second point of agreement is that
memory is not at all like a video tape
recorder. There is no magic bution to
push that can guarantee accurate replay
of events.

The third point of agreement is that
memory is a highly constructive process.
People take bits and fragments that are
stored and they reconstruct a memory
that makes sense to them in the here
and now. There is a lot of filling in the
blanks when people have a memory.

The fourth point of agreement is that
there is a large body of scientific
research that demonstrates how easy it
is to influence what a person remembers.
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The fifth major point is that techniques
such as hypnosis, sodium amytal, etc.
are highly likely to lead to confabulations
even though the patients may be con-
vinced they are accurate.

The sixth major point of agreement is
that no one can know the truth or falsity
of .decades-delayed memories in the
absence of corroborating evidence.

Is There Valid
Scientific Basis?

The confusion arises over the claim by
repressed memory therapists that there is
some special memory process that takes
place when a person experiences a

“trauma.” They claim that this special -

process results in a memory that is
somehow different and, the assumption
has been, also more accurate.

Generally, in science when people make
such a claim they are expected to
demonstrate the scientific evidence to
support it. For whatever reason, perhaps
our cultural mindset or political pressure,
the media, therapists, legislators, judges
and lawyers have acted upon the theory
in the absence of scientific evidence of
its validity. The Franklin case, for
example, was the first example of a
criminal case of a person convicted for
murder only on the evidence of a
“recovered memory.”

There now seems almost a scramble by
repressed memory therapists to try to
show that trauma memories are special.
The effort has included two types of evi-
dence, neither of which proves the exist-
ence of a "robust” form of repression that
could account for the claims of amnesia
of multiple incidences of abuse taking
place for periods of 3 to 20 years.

The first type of evidence falls into the
category of retrospective research
studies. The studies most often quoted
are those of Briere and Conte (1989),
Herman and Schatzow (1987), and
Williams (1994). While these studies
demonstrate that people can forget (or
not want to report) past sexual abuse,
they do not in any way show that there is
some memory process that resuits in
other than some memories that are true,
some a mixture of fact and fantasy and
some false.

The second direction of the research to
try to show that trauma memories are dif-
ferent is the search for a biological
explanation. Van der Kolk (1988) and re-
cently Kandel & Kendel (1994), for exam-
ple, have suggested that this may be the
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case. This research direction, however, is
speculative. The evidence not been de-
monstrated, obviously a necessity before
it can be accepted or rejected by the
scientific community. The challenge, of
course, is that any biological process that
can account for the loss of some mem-
ories of traumatic events must at the
same time account for the fact that most
people remember the horrors of concen-
tration camps, the murder of parents, the
pet dog being hit by a car.

At this time, a fundamental probiem
exists in the effort to show that trauma
memories are different. There is no basic
understanding of what makes an event
traumatic to a person or why a particular
event will seem traumatic to one person
and not to another.

.- Romona's. case highlights the
crying need to define more clear-
ly whether evidence that is
ferreted out -- or fabricated —
during therapy should be allowed
as evidence in trials.
Editorial, San Diego Union Tribune
April 17, 1994

Reliability

For the legal profession, the current
mental health crisis about recovered
memories poses a critical challenge. Will
legal decisions be based on “belief* or on
"science.” The problem of "belief" vs.
"science” arises in two main areas in
"repressed memory” cases. One is the
problem of evidence and standard of
proof and the other has to do with the
role of expert testimony on the reliability
of repressed memory and on possible
causative factors.

Standard of Proof

What standard of proof will be applied to
legal decisions in repressed memory
cases? Where independent corroborative
evidence is lacking, can testimonial evi-
dence be viewed as sufficient particularly
when there exist:

v possible prejudicial effect of sug-
‘gestive therapeutic environment;

v research demonstrating that level of
confidence does not predict historical
accuracy.

Several recent cases have indicated the
courts concern with meeting the burden
of proof in “repressed memory" cases:

A judge of the Superior Court of the
State of Washington, King County, wrote

that a trial court is concerned with his-
torical fact and that the plaintiff has the
burden of proving that the abuse oc-
curred by a preponderance of the evi-
dence. Failure to meet this burden, even
if the plaintiff sincerely believes her
memories, requires judgment for the
defendant.

The New Hampshire Supreme Court in
McCullum v. D'Arcy, 638 A.2d 797, 800
(N.H. 1994) stated that "the plaintiff stiif
carries the burden to substantiate her
allegations of abuse and, if challenged,
to validate the phenomenon of memory
repression itself and the admissibility of
evidence fiowing therefrom.”

In Regina v. Neilson, (Ontario Court (Pro-
vincial Division) Peel Region, unreported,
July 12, 1993, before Judge Allen, J.
(Copies available through FMS Founda-
tion)) the Canadian Court of Appeals
found, in reversing a conviction in a
repressed memory case, that ".The
issue is not merely whether the com-
plainant sincerely believes her evidence
to be true; it is also whether this evi-
dence is reliable... The reliability of the
evidence is what is paramount.”

Role of the Expert

The problem of evaluating expert opinion
testimony for admission into record has a
long history. In repressed memory cases,
it is particularly important to limit
testimony to that which may be shown to
be accurately based on a reliable pre-
dictive and/or theoretical model, and
reflects “scientific, technical or other
specialized knowledge” which "will assist
the trier of fact to understand or deter-
mine a fact in issue.” Many state profes-
sional agencies have further require-
ments for licensed mental professionals
who testify in court.

In Minnesota, for example, a profes-
sional's report must include any reserva-
tions or qualifications concerning the
validity or reliability of the conclusions
formulated and recommendations made...
and the impossibility of absolute pre-
dictions...[and] a notation concerning any
discrepancy, disagreement, or conflicting
information regarding the circumstances
of the case that may have a bearing on
the psychologist's conclusions....”

Several recent cases have challenged a
professional's reliance on the results of
"memory recovery techniques” such as
hypnosis or sodium amytal. The United
States Supreme Court in Rock v. Arkan-
sas, 483 U.S. 44 (1987) acknowledged
the legitimate scientific concems regard-
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ing the per se inadmissibility of
hypnotically-refreshed testimony. Other
cases have challenged an assumption of
“causality,” that is that a set of symptoms
implies a past history of childhood sexual
abuse, even in the absence of external
corroborating evidence or research
indicating that such a causal connection
indeed exists.

Retractors: New Victims

In just the past few months, 200 former
patients have retracted their accusations
and joined the False Memory Syndrome
Foundation to urge improved education
and monitoring of menta!l health profes-
sionals, especially in issues that involve
memory. Retractors are a new class of
victims: victims of psychotherapy gone
awry. They say that their families were
victims of their false aliegations of sexual
abuse.

It appears that the FMS crisis is entering
a new phase. Many of this new group of
retractors are initiating lawsuits against
their former therapists. Their complaints
contend that they were not fully informed
of the facts about memory or about the
possible negative consequences of the
therapy. Their complaints contend that
they were subjected to techniques that
do not have any scientific foundation.

The well-publicized Romona case in
Napa, California is the first third-party suit
that has gone to trial in which a father
has sued his daughter's therapist. This
case has brought international attention

to the issues of concem to the False
Memory Syndrome Foundation: duty of
care to those who may not be patients
but who are affected by the course of
therapy, and the use of therapy tech-
niques that are not grounded in science.

Scientifically Grounded
Theory Necessary

The False Memory Syndrome Foundation
has been trying to educate the public and
professionals about a growing probiem. It
seems obvious that any large number of
false allegations will undermine the
credibility of victims who try to come
forth. As a society we have come to ap-
preciate the issues of victimization. Now
we must ensure that the processes that
are used in deafing with these issues are
well-defined and consistent and just. If
we truly care about stopping the victimi-
zation of women and children, we must

take care that people have accurate .

information. We must ensure that profes-
sionals base their work in scientifically
grounded theory and that they are careful
in the procedures they use. In this way
we will surely bring the greatest help to
all victims.

PAMELA FREYD, PH.D.
Executive Director

False Memory Syndrome Foundation
3401 Market St., Ste. 130
Philadelphia, PA 19104

Tel: (215) 387-7944

ANITA LIPTON, M.S.
Research Associate

False Memory Syndrome Foundation
Tel: (203) 346-5251
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The United States Supreme Court on Memory Enhancement Techniques

The use of hypnosis in criminal investigations, however, is controversial, and the current medical and legal view of

its appropriate role is unsettied.

Responses of individuals to hypnosis vary greatly. The popular belief that hypnosis guarantees the accuracy of recall is as yet without establisl.wd foundation
and, in fact, hypnosis often has no effect at all on memory. The most common response to hypnosis, however, appears to be an increass in both coTrect.
and incorrect recollections. Three general characteristics of hypnosis may lead to the introduction of inaccurate memories: the subject becomes 's'ug'gestlbl?
and may try to please the hypnotist with answers the subject thinks will be met with approval; the subject is likely to “confabulate,” that is, to fill in details
from the imagination in order to make an answer more coherent and complete; and, the subject experiences "memory hardening,” which gives hmjn great
confidence in both true and false memories, making effective cross-examination more difficult. See generally M. Orne et.al., Hypnoticaily Induoec_l Tesﬂmony.
in Eyewitness Testimony: Psychological Perspectives 171 {G. Wells & E. Loftus, eds., 1984); Diamond, Inherent Problems in the Use of Pretrial Hypnosis

on a Prospective Witness, 68 Calit.L.Rev. 313, 333-

342 (1980). Despite the unreliability that hypnosis concededly may introduce, however, the procedure

has been credited as instrumental in obtaining investigative leads or identifications that were later confirmed by independ.ent evidence. See, e.g., People
v. Hughes, 59 N.Y.2d 523, 533, 466 N.Y.S.2d 255, 453 N.E.2d 484, 488 (1983); see generally R. Udolf, Forensic Hypnosis 11-16 (1983).

The inaccuracies the process introduces can be reduced, atthough perhaps not eliminated, by the use of procedural safeguards. One set of sug.ges'ted
guidelines calls for hypnosis to be performed only by a psychologist or psychiatrist with special training in its use and who is independent of the investigation.
See Ome, The Use and Misuse of Hypnosis in Court, 27 Int' J. Clincial and Experimental Hypnosis 311, 335-336 (1978). These procedures reduce the
possibility that biases will be communicated to the hypersuggestive subject by the hypnotist. Suggestion will be less likely also if they hypnosis is conduct_ed
in a neutral setting with no one present but the hypnotist and the subject. Tape or video recording of all interrogations, before, during, and after hypnosis,

can heip reveal if leading questions were asked. Jd., at 336. Such guidelines do not guarante
the subject's own motivations or any tendency to confabulate, but they do provide a means

Rock v. Arkansas, 483 U.S. 44 (1987)

e the accuracy of the testimony, because they cannot control
of controlling overt suggstions.... )
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Attorney General's Task Force
on Child Sexual Abuse
Final Legislative Summary

After a comprehensive study of the
issue of child sexual abuse, the Attor-
ney General's Task Force on Child
Sexual Abuse proposed fourteen bills
and one separate budget request to
the 1994 General Assembly. These
proposals addressed the areas of
awareness and prevention, civil reme-
dies, the criminal justice system,
custody and visitation, sexual offen-

ders, multidisciplinary teams, sexual

misconduct by professionals, social
services, training, advocacy and treat-
ment services for victims and survi-
vors of sexual abuse. Ten bills incor-
porating nine of the original proposals
and the budget request successfully
passed the Kentucky Legislature (one
bill was passed as a companion bill
with both Senate and House ver-
sions). The following list summarizes
the primary provisions of each of the
successful bills.

SB 43 - Sen. Jeff Green
AN ACT relating to the registration of
sexuval offenders

The bill amends KRS 432 to require
persons convicted of committing rape,
sodomy or sexual abuse (KRS 510);
incest (KRS 530.020); unlawfu! frans-
action with a minor (KRS 530.064); or
use of a minor in a sexual perfor-
mance (KRS 531.310) to register with
probation/parole for ten years follow-
ing release or maximum serve out.
Registration information will include
name, current address and crime in-
formation and will be maintained and
accessible only to law enforcement.
The provisions apply only to persons
convicted of a crime subsequent to
the effective date of the act. Failure
to comply with the provisions of the
Sex Offender Registry requirements
constitute a Class A misdemeanor
and can result in revocation of parole
or probation.

SB 86 - Sen. Henry Lackey
AN ACT relating to child sexual
abuse and exploitation

The bill amends KRS 15.935 relating

to the Child Sexual Abuse and Exploi-
tation Prevention Board to authorize
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the expenditure of funds for a state-
wide public education and awareness
campaign.

SB 107 - Sen. Gerald Neal
HB 115 - Rep. Bob Damron
AN ACT relating to sexual misconduct

_ by professionals S

The bill requires professional licen-
sure boards to develop guidelines to
follow upon receipt of an allegation of
sexual misconduct by a professional
licensed or certified by the board, and
to receive training on dynamics of
professional sexual misconduct. The
proposal also stipulates that when
licensure boards substantiate that
sexual contact occurred between a
professional and a client/patient/
student while the person was under
the care or in a professional relation-
ship with the professional, the pro-
fessional’s license or certification may
be revoked or suspended with man-
datory treatment of the professional
as proscribed by the board. At the
discretion of the board, the pro-
fessional may be required to pay a
specified amount for mental health
services for the client/patient/student
which are needed as a result of the
misconduct.

Additionally, licensure boards may
find as grounds for revocation of a
license or certification the fact that the
professional has been adjudicated
guilty of an offense under KRS
530.020, KRS 530.064, KRS 531.310;
a felony offense under KRS Chapter
510 or a misdemeanor 510 offense
related to a client/patient/student; or
has been found by the board to have
had sexual contact as defined in KRS
510.010(7) with a dlient/patient/
student while the client/patient/student
was under the care of the profession-
al.

SB 172 - Sen. Jeff Green
AN ACT relating to crimes and
punishments

The bill amends the definition of
"incest” found within KRS 530.020 to
include deviant sexual intercourse

Carol Jordan

(sodomy) in addition to sexual inter-
course as these terms are defined in
KRS 510.010.

HB 95 - Rep. Paul Mason
AN ACT relating to the prosecution of
crimes

The bill amends KRS 15.760 relating
to Commonwealth's Attorneys to per-
mit the employment of a victim advo-
cate, and creates new sections of
KRS Chapter 15 to permit the Prose-
cutor's Advisory Counsel (PAC) to
apply for funds to provide crime victim
assistance. The bill stipulates mini-
mum qualifications and requires writ-
ten job descriptions for victim advo-
cates, and prohibits advocates from
practicing law or engaging in political
activities. The bill requires Common-
wealth’s and County Aftorneys to
assist local child sexual abuse multi-
disciplinary teams, and requires PAC
to collect data regarding proceedings
in cases of sexual offenses involving
a minor.

HB 96 - Rep. Bob Damron
AN ACT relating to sexual offenders

The bill amends KRS 439.265 to pro-
hibit shock probation of Class A, B,
and C felony sex offenders, and to
require courts considering motions
related to shock probation of Class D
felony sex offenders (KRS 510) to
order a mental heaith evaluation of
the offender (allows evaluations for
misdemeanant sex offenders). If the
courtsuspends a sentence, outpatient
treatment is a mandatory condition of
probation.

The bill amends current law which
prohibits the probation of certain
types of sexual offenders to remove
the prohibition on probating class D
felony sex offenders (KRS 510). Prior
to granting probation, the court shall
order a mental health evaluation of
the offender, and if the court chooses
to probate a class D felony sex offen-
der, treatment of the offender shall be



a mandatory condition of probation.
The bill further amends statutes re-
lated to pre-sentence assessments
(KRS 532.050) to require specialized
mental health evaluations of defen-
dants convicted of felony sex offen-
§es or convicted of misdemeanor sex
offenses committed in conjunction
with other felonies. If the court
suspends a sentence and places the
defendant on probation, outpatient
treatment shall be a mandatory con-
dition of probation.

The bilt amends current Kentucky law
to expand the type of offenses for
which a juvenile may be declared an
“eligible sex offender* to include all
offenses under KRS 510, incest, un-
lawful fransaction with a minor in the
first degree, and use of a minor in a
sexual performance. The ACT also
extends jurisdiction of the court in
these cases to age 19 and moves the
provisions of current law (KRS 208)
into the Juvenile Code.

HB 190 - Rep. Steve Nunn

AN ACT relating to the Kentucky
Muttidisciplinary Commission on Child
Sexual Abuse

The bill creates the Kentucky Multidis-
ciplinary Commission on Child Sexual
Abuse with a membership to include
the Department for Social Services,
the Department for MH/MR Services,
the Justice Cabinet, the Administra-

tive Office of the Courts, the Attorney
General's Office and one survivor of
sexual abuse. The duties of the
Commission are established in the
Act to include:

developing and distributing a
model protocol for the investiga-
tion and prosecution of child
sexual abuse;

providing consultation to local
communities on the implementa-
tion of the protocol and the deve-
lopment of local multidisciplinary
teams and seeking funds for their
operation;

* collecting data on child sexual
abuse cases to better inform ser-
vice providers, survivors, family
members and the General Assem-
bly about how Kentucky commun-
ities are responding to child sex-
ual abuse cases;

* receive and make recommenda-
tions related to complaints regard-
ing local multidisciplinary teams to
increase the accountability of the
system.

HB 223 - Rep. Ruth Ann Palumbo
AN ACT relating to the investigation
of child sexual abuse

The bill amends KRS 431.600 to re-
quire that ali investigations of child
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sexual abuse be conducted jointly by
law enforcement and the Depariment
for Social Services. Other profession-
als may be added to the multidiscipli-
nary team, including prosecutors,
mental health professionals and
others. Protocols describing team
roles and responsibilities shall also be
adopted by muiltidisciplinary teams.

HB 514 - Rep. Jesse Crenshaw
AN ACT relating to increasing the
accessibility of mental health services

This bill expands the type of mental
health professionals who can be reim-
bursed by insurance providers be-
yond psychiatrists to include licensed
psychologists and licensed clinical
social workers. The bill is not a man-
date to include mental health cove-
rage in every insurance policy. It
applies only to insurance policies
which already offer mental health
coverage but are currently only reim-
bursing for mental health services
provided by psychiatrists.

CAROL E. JORDAN, M.S.
Sexual and Domestic Violence

Program Administrator
Department for Mental Health and

Mental Retardation Services
Cabinet for Human Resources
Commonwealth of Kentucky
Frankfort, KY 40621

SB 39 CREATES A NEW SECTION OF KRS CHAPTER 15

Indemnification for Prosecutors: Senate Bill 39: SB 39 creates a new section of KRS Chapter 15. SB 39 requires the commonwealth to indemnify
certain public officers and their employees who are sued as a result of their official duties. The bill applies to the attorey general, commonwealth's
attorneys, county attorneys, and their staffs. It requires the state to reimburse any such person for any actual financial loss resulting from the enforcement
and satisfaction of a judgment arising out of any act or omission in the course of his or her duties,

Before indemnification pursuant to the bill may occur, the Prosecutor’s Advisory Council must determine that the act or omission which resulted in liabitity
was within the scope of the officer's employment, occurred during the performance of official duties and was committed in good faith belief that the act
or omission was lawful and proper. If it is the arorney general applying for indemnification, the governor, rather than the Prosecutor’s Advisory Council,
must make this determination.

Mention before the jury of the indemnification provided by this bill is strictly prohibited. The bill provides that any comment regarding such indgmniﬁcation
“shall result in an immediate mistrial.* Senate Bill 39 passed the House 96-0 and the Senate 37-0 and was signed by the Governor on April 11, 1994,
KRS 15.573 reads as follows:

(1) This section shall apply to:

a} The Attorney General and his staff;
b) A county attorney and his staff; and
¢) A Commonwealth's attorney and his staff.

(2) A person named in subsection (1) of this section who is sued for any act or omission in the course of his duties and who has a judgment for monetary damages rendered
against him and who personally suffers actual financial loss, unreimbursed from any source, by the enforcement and satisfaction of the judgment, including any costs or
attorney's fees awarded pursuant thereto, shall be indemnified by the Commonwealth from funds appropriated to the Finance and Administration Cabinet for the payment
of judgments, to the extent of his actual financial loss. - .

(3) The indsmnification shall be contingent upon an express determination by the Prosecutor’s Advisory Council that the act or omission which resulted in liability was within
the scope and course of the officer’s employment and occurred during the performance of duty and was committed or omitted in the good faith belief that the act or omission
was lawful and proper.

(4) if the officer seeking indemnification is the Attorney General, the determination referred to in subsection (3) of this section shall be made by the Governor. o

(5) The indemnification shall not be construed to abrogate or limit any privilege, immunity, or matter of defense otherwise available to the person claiming indemnification and
shall not constitute a waiver of any privilege, immunity, or matter or defense including the sovereign immunity of the Commonwealth.

(6) The indemnification shall not be the subject of comment, directly or indirectly, before any jury hearing any cause of action in which the Attorney General, a county or
Commonwealth's attorney, or a member of their staff is a party, and any comment before the jury shall result in an immediate mistrial.
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AR
Did The Growth of Imprisonment

During the 1980s Work?:
The NRA and the Misuse of Criminal Justice Data

Recently, a subsidiary of the National
Rifle Association issued a position paper
and report in favor of building and filling
stili more prisons in the United States." In
support of its central thesis, the NRA pre-
pared a graph purporting to show a con-
sistent and dramatic decline in serious
crim against a sharp rise in incarceration
over the years 1980-1991. The graph is

provocatively titled: “"Who said the growth -

in imprisonment during the 1980's didn't
work?" Based on how this graph looks, it
would seem foolish for anyone to have
ever made such a statement. The graph
seems to show that as imprisonment of

"serious" offenders increased sharply, the

crime rate declined.

But while the NRA's graph is plotted with
“real” data obtained from the Bureau of
Justice Statistics and carries the aura of

objectivity, it is highly misleading. In
preparing its graph, the NRA manipulated
the data and used highly selective infor-
mation. A more honest portrayal of the
data reveals very different conclusions.

The analysis below details some of the
NRA's misrepresentations.

v Disproportionate Scaling. The NRA
chose scales for its graph so that there is
a line rising sharply upward from left to
right to show a rise in imprisonment
rates, and a line falling at a roughly equal
rate from left to right to show declining
victimization rates. The right-hand scale
used to show incarceration rates allows
for a 350% increase over the height of
the graph -- from 10 to 45. The left-hand
scale showing victimization runs from 80
to 125 over the height of the graph,

WHO SAID THE GROWTH IN IMPRISONMENT |
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which allows only for a 56% increase.
The scales thus exaggerate the change
in the victimization rates against the
change in the prison population. If the
NRA used scales that were in proportion
to each other, then similar slopes would
indicate a similar rate of change. Were
this the case, the line representing
"serious victimization rate” would still fall
from left to right, but only through about
29% of the height of the graph, instead of
almost 90% as depicted. Figure 1 shows
a more accurate portrayal of the NRA
data, but with both left and right vertical
scales in proportion.

v Selective Use of Victimization
Data. The NRA chose to include crimes
of rape, robbery, assault, murder and
burglary as the crimes for which it would
portray a “serious victimization rate.” No
one would dispute that burglary can be a
"serious” crime, but the Bureau of Justice
Statistics, the FBI, and other researchers
all categorize crimes differently than did
the NRA for its graph. All government
agencies distinguish between crimes of
violence (murder, rape, robbery, assauit)
and property crimes (including burglary,
larceny and motor vehicle theft).

Even among property crimes, household
burglaries are not the most significant
offense in terms of financial loss. In 1992
the economic loss to victims of burglary
was only about half the loss to victims of
auto theft ($3.97 billion vs. $7.82 billion).?

The NRA did not include auto thefts in its
"serious victimization rate.”

By including burglary with violent crimes,
the NRA seriously misrepresents the
data since there are far more burglaries
committed than violent crimes and the
rate of burglaries declined in the period
1980-91, by 36%. The decline in burglary
explains 91% of the supposed drop in
*serious victimizations.” Had the NRA
included auto theft instead of burglary in
its calculations, the rate of serious victim-
izations would have actually increased
during this period, since auto theft rose
by 33%. As can be seen in Figure 1,
looking only at violent offenses, we find
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that these declined by less than 4% in
the period of 1980-91, despite a 150%
increase in the number of inmates.

Although the NRA does not claim that in-
creased incarceration caused a unique
decrease in burglaries, it is of course
theoretically possible that increases in
incarceration were responsible for this
decline. Other explanations have been
offered, though. Some experts, for ex-
ample, have noted the dramatic increase
in drug arrests during this period (data
not reflected in the NRA report), and
speculated that persons who might pre-
viously have committed a burglary have
not shifted their activities to the drug
trade.® Without any such explanation, the
NRA inclusion of burglary with violent
crimes does a real disservice to any
serious analysis.

v Choice of Time Frame. Historically,
1980-81 was a peak period for crime
rates in recent years. While it might
appear logical for the NRA to portray
victimization rates from the beginning of
a decade which saw such a dramatic in-
crease in incarceration, this choice of
time frame also turns out to provide the
data most favorable to the NRA con-
clusion. If there actually is a relationship
between incarceration and ecrime, it
should be one that is consistent over
varying time periods. Breaking up the
NRA data into two time frames shows
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Figure 1

that the NRA analysis does not hold up
over time.

As can be seen in Tables 1 and 2, two
distinct trends are evident in the period
1980-91. From 1980 to 1986, incarcera-
tion rates rose by 65% and violent crime
declined by 16%. From 1986 to 1991,
incar-4eration increased by 51%; how-
ever, violent crime also increased, by
15%. Thus, the "relationship” claimed by
the NRA between incarceration and
crime falls apart upon closer examina-
tion.

Toward a Better
Understanding of Crime
and Incarceration

The NRA suggests that there is a strong
relationship between incarceration and
crime. This is an issue that has been
studied for many years. The most recent
examination in this area has been con-
ducted by the National Research Council
in its comprehensive volume, Under-
standing and Preventing Violence
(National Academy Press, 1993). After
describing the fact that the average
prison time served per violent crime
tripled between 1975 and 1989, the
Council asked "What effect has increas-
ing the prison population had on levels of
violent crime?" Their answer: "Appar-
ently, very littie.”

= NRA "Serias Crime’ —— Violent Offermes

Criminologists have known for a long
time that demographics plays a key role
in understanding crime rates. Since
young males in the age group 15-24
commit a disproportionate amount of
crime, any change in the proportion of
the population in this age group will have
an impact on crime. In locking at
changes in the crime rate during the
period 1980-88, criminologists Darrell
Steffensmeier and Miles D. Harer
concluded that demographics explained
the entire shift in the crime rate as
measured by the FBIl and 55% of the
shift as measured by the Justice Depart-
ment's victimization surveys.*

One issue about which there is no de-
bate is the fact that prison populations
increased dramatically in the 1980s.
What goes unmentioned by the NRA,
though, is that the single most significant
factor leading to that rise was the in-
creased incarceration of drug offenders,
many of whom are non-violent and low-
level users and dealers. A recent study
by the Department of Justice shows that
36% of all federal drug inmates fall into
just this category.?

Thus, the NRA has tried to obscure an
unfortunate aspect of the contemporary
prison population. The harsh, punitive
policies that accompany the NRA-
endorsed "though on crime" strategies
have wastefully filled jails and prisons
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with thousands of low-level petty offen-
ders for whom treatment and community
sanctions provide less expensive, fully
adequate responses.

Serious criminclogists believe that at best
there is a modes correlation between in-
carceration and crime rates. But for
anyone interested in drawing connec-
tions, an accurate representation of the
data fails to support the NRA's ideolog-
ically-based conclusion that more prisons
equates to less crime. In fact, such an
analysis shows that, if measured by
changes in violent crime rates, the
growth in imprisonment during the 1980s,
while expensive, didn't work.

FOOTNOTES
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1993.

“‘Darrell Steffensmeier and Miles D.

_Harer, Did Crime Rise or Fall During the

Reagan Presidency? The Effects of an
"Aging’ U.S. Population on the Nation's

TABLE 1

Crime Rate, Journal of Research in
Crime and Delinquency, Vol. 28, No. 3,
August 1991.

*An  Analysis of Non-Violent Drug
Offenders with Minimal Criminal
Histories, U.S. Department of Justice,
February 4, 1994,

MARC MAUER

MALCOLM C. YOUNG
The Sentencing Project

918 F St,, N.W,, Suite 501
Washington, D.C. 20004
Tel: (202) 628-0871

Fax: (202) 628-1091

N B 8 N a

Changes in Imprisonment 1980 - 1991
" 1980 1986 Change 1986 1991 Change
|| Prisoners 329,821 545,378 + 65% 545,378 824,133 +51%
TABLE 2
Changes in Victimization Rates 1980 - 1991
Offense Category " Victimization Rates per 1,000 Population
1980 1986 Change 1986 1991 Change
Burglary 84.3 61.5 - 27% 615 53.9 - 12%
Violent Crimes:
Murder* 0.102 0.086 - 16% 0.086 0.098 + 14%
Rape 0.9 0.7 - 22% 0.7 0.9 +29%
Robbery 6.6 5.1 - 23% 5.1 59 +16%
Assault 258 223 - 15% 223 255 + 14%
Total Violent Crime 334 28.2 - 16% 28.2 324 + 15%

* Murder rates, reported by the FBI per 100,000, are shown to three decimal places in order to observe trends.
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Movie Review

‘Last Light'

A Vidmark fim direct by Keifer
Sutherland and starring Forest Whitaker,
Keifer Sutherland, Clancy Brown and
Lynn Moody.

Now at your video store and a "must-
see” for all participants in the criminal
justice system. This is Keifer Suther-
land's directorial debut. He brings us a
stark and realistic film that will shock and
upset many viewers. Sutherland also has
a featured role as the inmate awaiting
execution, Denver Bayliss.

Many of us have represented someone
very much like Denver, who was brought
into the system as a juvenile and never
got out.

Forest Whitaker portrays Fred Whitmore,
a newly-hired prison guard assigned to
Death Row and to Bayliss.

Whitmors - an ex-cop forced out over a
shooting ruled bad - adjusts rather easily
10 the authoritarian nature of his new job.
Yet he cannot abide by all that his fellow
guards do to Denver,

Something about Denver Bayliss haunts
Whitmore and the two men form an un-
expected friendship that transforms their
lives. But Whitmore gets into real trouble
when he refuses to take part in the bru-
tality inflicted by the other guards,
especially his cruel boss, Lt. Lionel
McMannis, played by Clancy Brown.

While this film seems a deceptively
simple stage for presentation of some of
the issues in the death penalty debate,
the film has an anti-death penalty mes-
sage and ends with information about the
number of people then on Death Row
nationwide (2676) and the number of

inmates executed between 1983 and
1993 (191).

You must see this film for these three
scenes:

1) Watching Denver emerge from The
Hole;

2) Listening to the conversation
between guard Whitmore and one
of Denver's former attorneys;

3)  Witnessing the exchange between
Whitmore and his son on the even
of Denver's execution.

Don’t Miss This One!

GEORGE SORNBERGER
1632 Tyler Avenue

Ft. Wayne, Indiana 46808

Tel: (219) 422-7646

Find D.UL answers now in
Kentucky Driving
Under the Influence Law

by Stanley Billingsley and Wilbur M. Zevely

No matter how complex the case, you'll find valuable legal analysis—plus plenty
of nuts-and-bolts guidance —in Kentucky Driving Under the Influence Law.

Topics like field tests, chemical tests, prior convictions, motions to suppress, the new
“per se” violation and admissibility challenges receive special emphasis.
This handy volume also serves as a portable reference by reproducing model forms;

KRS Chapter 1894, “Driving Under the Influence”; statutes relating to licensing; motor
vehicle registration and traffic regulations; the Kentucky Rules of Evidence; and the

Rules of Criminal Procedure,

© 1994 Banks-Baidwin Law Publishing Company

4.9189-2/4-94

Coverage Includes:

Elements and charging of the offense
Testing regulation

Documentary evidence

Collateral considerations

Implied consent

B Trial and sentencing procedures
Evaluating a client’s case

About the Authors...

Stanley Billingsley is a district court judge
of the Fifteenth Judicial District. Wilbur M.
Zevely practices law with the Florence firm
of Busald, Funk & Zevely.

LAW PUBLISHING COMPANY
AVt Publishing Affitiatid Conpeany

Call 1-800-328-9352 today!
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Plain

Mercer v. Commonwealth
1994 WL 179935 (Ky.App.)

An officer with the Department of Fish
and Wildlife Resources has authority to
arrest a person for DUI, according to this
opinion of the Court of Appeals of Ken-
tucky, issued May 15, 1994. in a straight-
forward opinion of Judge Schroder,
joined by Judges Dyche and Emberton,
the Court relied upon KRS 150.090(1)
and an Attorney General's Opinion.

KRS 150.909(1) gives full police powers
to Fish and Wildiife officers, including
powers. outside of their normal duties
where life-threatening situations arise
and where requested to assist by other
law enforcement bodies.

OAG 90-3, requested by the Department
of Fish and Wildlife Resources, con-
firmed that the Commissioner of Fish and
Wildiife could authorize his officers to
exercise police powers in life threatening
situations, and that other law enforce-
ment agencies could request assistance
of the same officers.

In this case, William Mercer was arrested
by an officer of the Fish and Wildlife
Resources Department. He moved to dis-
miss based upon his assertion that the
officer lacked the authority to arrest. After
losing the motion, a conditional guiity
plea was entered.

The Court of Appeals held that there was
no ambiguity in KRS 150.090(1). Be-
cause the KSP had requested assistance
of the officers of Fish and Wildlife, and
because the Commissioner had issued
*specific regulations for the officers to
follow,” the officer was within his
authority to make his DUi arrest.

United States v. Johnson
22 F.3d 674

Does a kidnap victim held over several
days in an apartment have authority to
consent to a search of that apartment
once she is freed?

The Sixth Circuit has held that she does

not, at least where she is corfined
behind an iron gate, and thus had no
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authority over the area for which she
gave consent.

The case arose in Detroit, where the
police received a call that Johnson was
holding a 14 year old girl against her will.
When they went to Johnson’s apartment,
they found her behind an iron gate. She
told the officers she was being held and
that Johnson was threatening her with
guns. She showed the officers a closet
where the guns were. The officers
seized the guns, later resulting in a

. conditional plea to possession of a

firearm by a convicted feion.

The Sixth Circuit reversed the district
court's decision overruling the defen-
dant's motion to suppress the guns. The
Court recognized that while officers may
search premises which they reasonably
believe a third party has authority over,
that here such a belief would have been
unreasonable under the facts. “First, the
officers knew that Skinner was physically
restrained from leaving. Additionally, as
far as the officers knew, Skinner had only
been present at the apartment for four
days. Finally, the guns were found in the
defendant's closet. The government has
not produced any evidence that Skinner
had personal possessions in the closet
which would indicate common authority
over the closet.”

In dissent,Judge Suhrheinrich asserted
that by creating a prison, Johnson had
lost all reasonable expectation of privacy
in his home. The home was an instru-
mentality of the crime. Further, exigent
circumstances justified a search of the
apartment under Arizona v. Hicks, 480
U.S. 321 (1987).

THE SHORT VIEW

1. People v. Hoff, 29 Cal.Rpir.2d 238
(Ct.App. 1994). A case out of California
may give counsel some indication of how
to work with one of the exceptions to our
new good faith exception.

In this case, the court held that in order
for a case to fall within the "so lacking in
probable cause” exception, the court
would look at the following: “(1)if the
information comes from an informant, the
affidavit must contain facts which estab-

Ernie Lewis

lish the informant is reliable and the
information given is factual, not conclu-
sory, and from personal knowledge...
(2)there must be facts establishing time
of critical events so a magistrate can
determine whether the information is
fresh and reliable or stale and unrel-
iable...(3)there must be facts estab-
lishing @ nexus between the information
of criminal activity, the items sought and
the place to be searched...{4) the affidavit
must contain facts identifying with parti-
cularity the place to be searched and the
items to be seized.”

Where these fail, the good faith excep-
tion does not apply.

2. State v. Joyce, 639 A.2d 1007
(Conn. 1994). Finding no federal case on
point, the Connecticut Supreme Court
has used their state’s constitution to hold
that a defendant has a reasonable ex-
pectation of privacy in the clothes he had
cut off him as a result of a burn. The
police seized the clothes thereafter when
the defendant was not a suspect. There-
after, when he became an arson suspect,
the police sent the clothes to a lab for
analysis. Because the clothes were
analyzed by a lab without a warrant, the
defendant's privacy rights were violated.

3. Prattv. Chicago Housing Authority,
848 F.Supp. 792 (N.D.II. 1994). This is
the Chicago Housing Authority case
which has received national press, and a
response by the Clinton Administration.
Here, the U.S. District Court for the
Northern District of lilinois has restrained
the Housing Authority from putting into
practice its policy of conducting warrant-
less sweeps of low income housing pro-
jects in Chicago. The Authority had been
authorizing sweeps 48 hours after gun-
fire. The court was troubled that the
sweeps were being conducted after the
exigency had evaporated, and that entire
buildings were being swept.

The court noted that many of the resi-
dents were "prepared to forgo their own



constitutional rights. They apparently
want this court to suspend their
neighbors' rights as well. Finafly, many
Americans are simply fed up with crime.
Although they would not dream of
allowing police to search their own
homes without their consent or without
warrants, they support police sweeps of
inner city neighborhoods.*

The court rejected these concerns,
saying that the "erosion of the rights of
people on the other side of town will
ultimately undermine the rights of each of
us.”

In response, the Clinton Administration
announced that barring exigent circum-
stances, sweeps of housing projects
would be confined to areas of public
access, vacant apartments, or consen-
sual searches. HUD Secretary also
recommends that future public housing
leases include a consent clause allowing
for routine firearms inspections of the
housing units. .

An aditorial in the May 9, 1994 issue of
Time magazine puts this all into perspec-
tive. There are 3 million Americans living
in 17,491 public housing projects that
would be the object of these invasions of
privacy.

4. People v. Machupa, 29 Cal.Rptr.2d
775 (Calif. 1994). Officers may not rely
upon warrants where information upon
which the warrant is based was obtained

as a result of a warrantless, illegal entry
into a residence. Here, the police unlaw-
fully entered into a residence during an
investigation into a shooting. Because it
was the error of the police rather than the
error of the magistrate, the good faith
exception of U.S. v. Leon, 468 U. S. 807
(1984) did not apply, and the exclusion-
ary rule did.

§. Commonwealth v. Guaba, 632
N.E.2d 1217 (Mass. 1994). A search
conducted pursuant to a warrant which is
not in the police officer's possession at
the time of the execution of the warrant is
to be evaluated as if no warrant existed.

The reason for this is that the purpose of
a search warrant is more than the deter-
mination of probable cause; a search
warrant provides guidance to the exe-
cuting officers, and itinforms the persons
being search of the authority by which
the officers are acting. "Although many
jurisdictions regard the failure of the
police to possess the warrant at the com-
mencement of the search as a technical
error, mandating suppression only when
the warrant's absence prejudices the
defendant, we view the omission as
invalidating the reasonableness of the
search..The failure of the police to
possess a copy of the warrant when they
commenced searching the apartment
rendered the search warrantless.”

6. State v. Reid, 872 P.2d 416 (Ore.
1994). A warrant authorizing a search of

“all persons present” at a particular place
is an illegal warrant, and evidence ob-
tained from those persons must be sup-
pressed, according to the Oregon
Supreme Court. The court, which had
previously condemned similiar language
permitting a search of all vehicles at a
particular scene, stated that the warrant
failed the particularity requirement of the
Fourth Amendment.

7. United States v. Bloomfield, ___
F.3d ___ (8th Cir. 5/19/84). The Eighth
Circuit has held that being nervous, hav-
ing red eyes, opening the truck door only
part way, having the interior of your truck
smell of deodorizer, and wearing a pager,
does not give the police the right to
detain you past what is necessary for a
routine traffic stop. Each of the factors
has an innocent explanation, and should
not be used to expand a traffic stop into
an hour-long detention to await a drug-
sniffing dog. "Sustaining the search in
this case would invite police 1o stop and
detain innocent out-of-state rental truck
drivers (and others) without reasonable
suspicion of criminal activity, in violation
of the Fourth Amendment.”

ERNIE LEWIS

Assistant Public Advocate

Madison, Clark, Jackson, and Rockcastle
DPA Office

201 Water Street

Richmond, Kentucky 40475

Tel: (606) 623-8413

Fax: (606) 623-9463
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FRANKFORT, Ky. - Governor Jones today announced the appointment of the 49 year old Paul F.
Isaacs of Sadieville, Kentucky, as Acting Secretary of the Justice Cabinet. Isaacs, reared in.Pulate,ki
County, Kentucky, currently serves as General Counsel in the Justice Cabinet and has spent his entire
professional life serving in various capacities in the criminal justice system.

*Paul's experience in the criminal justice area and his integrity give him the two qualities needed to lead
the Justice Cabinet effectively,” Governor Jones said. "l also want to take this opportunity to thank Bob
Lawson for the excellent job he did as interim secretary,” the Governor said. "l look forward to the
opportunity to serve the Jones administration as Secretary of the Justice Cabinet,” said isaacs.

Paul was Public Advocate from 1983-1992. He is a 1969 graduate of the University of Kentucky Law
School and a 1966 cum laude graduate of Barbourville's Union College. He currently serves as a
member of the Kentucky Parole Board Advisory Committee and the Kentucky Supreme Court Task Force
on Gender Bias. He was a member of the National Legal Aid and Defender Association from 1984-92. He is the co-author, Clary
and Isaacs, of Kentucky Juvenile Law.

Paul F. Isaacs
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Funds for Experts, Affidavits of Indigency,
DUI & Administrative Fees

New Funds for Indigents

House Bill 388, which was signed into
law by Governor Jones on Monday, April
11, 1994, creates two funding sources to
help finance Kentucky's public defender
system which provides lawyers to repre-
sent poor persons who are either
charged with or convicted of committing
crimes.

$50 DUI Fee

The present $150 service fee assessed
against individuals convicted of drunk
driving will be increased to $200 with the
additional $50 earmarked to defray the
cost of providing public defender lawyers
for indigent defendants in all criminal
_ cases including drunk driving
prosecutions. i :

$40 Administrative Fee

Additionally, any indigent person
assigned a public defender lawyer in a
criminal case will be assessed a non-
refundable $40 administrative or user fee
at the time of the lawyer's appointment.
That fee, which can be reduced or
waived on the basis of an individual's
financial situation, will also be used to
underwrite the cost of the public defender
program. This amendment to KRS
31.051 emphasizes that "[t]he failure to
pay the fee shall not reduce or in any

way affect the rendering of public
defender services to the person.”

Trust Fund

Both of these fees will be placed in a
special trust and agency account for the
Department of Public Advocacy and will
not lapse.

These new funding mechanisms will
greatly contribute to Kentucky'’s ability to
insure that even the most needy citizen
of this Commonwealth, facing a criminal
charge, will have the assistance of a
qualified, competent lawyer to protect his
or her rights in the criminal justice
system. '

Affidavit of Indigency

House Bill 388 also mandates that the
affidavit of indigency required by KRS
31.120 will be compiled by the pretrial
release officer. Prior to the passage of
this amendment, the law directed that
only "where practical” would the pretrial
release officer compile the affidavit.

Funds for Experts

Another provision in House Bill 388 ad-
dresses the funding of expert witness
fees and other direct expense of repre-
sentation, including the cost of tran-
scripts, in cases covered by KRS Chap-

ter 31. Beginning July 15, 1994 the fiscal
court of each county or the legislative
body of an urban-county government
containing less than ten (10) circuit
judges shall annually appropriate 12.5
cents per capita of the population of the
county to a special account administered
by the Finance and Administrative
Cabinet to pay court orders entered
against counties, pursuant to KRS
Chapter 31, for expert witness fees and
other comparable expenses. This will
generate $377,000.

All of these court orders will be paid from
this special account until the funds in the
account are depieted. in any given year
once the account is exhausted, the
Finance and Administration Cabinet will
pay the remaining orders from the Trea-
sury in the same manner in which judg-
ments against the Commonwealth and its
agencies are paid.

The funds in the special account will not
lapse and will remain in the account to
be used in future years. Only court
orders entered after July 15, 1994 will be
payable from this special account.

Effective Date

House Bill 388 has an effective date of
July 15, 1994,

B W W B

Gavernor Brereton Jones signs HB 388 into law on April 11, 1994 as (standing from left o right) Secretary of Public Protection & {ngulatio.n Cabinet, Edward Ho!mes;
Pubiic Advocate, Allison Connelly; Governor's General Counsel, Mark Guilfoyle; and DPA's General Counsel, Vince Aprile look on.
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Funds for Independent

Defense Experts

This is the first of a series of articles
addressing funds for independent de-
fense expert assistance in light of the
new substantial funding  available
Sstatewide.

" INDIGENT’S RIGHT TO
EXPERT ASSISTANCE
PRETRIAL AND AT TRIAL

Money and resources make a difference
in how well a public defender is able to
represent her clients. More and more,
funds for expert help are necessary for
minimally adequate defense representa-
tion.

The Kentucky Supreme Court has long
held that indigent defendants are entitled
to funds for necessary expert assist-
ance.'

From 1972-1994 the county fiscal court
bore the responsibility to provide the
funding? The 1994 General Assembly
changed the funding mechanism for 119
counties. Jefferson County continues
under the system in place for the last 22
years. Under the revised KRS 31.185 the
118 counties other than Jefferson County
pay $.125 per capita into a special
statewide fund. The $377,000 generated
will be available to satisfy court orders for
funds for experts. If exhausted, the state
will be responsible for the additional
funds.

For the first time in the history of the
Commonwealth, there is money available
statewide to provide indigents funds for
resources necessary to investigate and
present their defense.

The right to funds for indigents is being
enforced in Kentucky. In Sommers v.
Commonwealth, 843 S.W.2d 879 (Ky.
1992) the Kentucky Supreme Court re-
versed the two murder convictions and
the 500 year sentence of David Sommers
because the trial judge refused to provide
the indigent defendant funds for indepen-
dent expert assistance.

The two victims were found in a house
destroyed by fire. State testing indicated
that the killings were from sutfocation

prior to the fire, and that the fire was
deliberately started. The Common-
wealth’s theory was that the defendant
killed to silence the girls he had sexually
abused, and the fire was set to conceal
the homicides.

The Court observed "that due process
requires that indigence may not deprive
a criminal defendant of the right to
present an effective defense....” /d. at
883. According to the Court, this consti-
titonal principle is recognized in KRS
31.110 by requiring an indigent to be
represented by counsel and provided the
resources necessary for competent
representation. /d.

In Sommers, due process and KRS
Chapter 31 required “funding of a path-
ologist and an arson investigator to serve
as consultants and/or witnesses for the
defense.” /d. at 883. There was reason-
able necessity for funds for the "assis-
tance of an independent pathologist and
an independent arson expert or the
equivalent,” /d. at 885, because "both the
cause of death and the genesis of the
fire were matters of crucial dispute,
resolvable only through cirucmstantial
evidence and expert opinion.” /d, at 884,

Likewise, federal and other state courts
have readily found that their statutes and
the Constitutions of their states and the
United States require experts for indigent
criminal defendants when there is a rea-
sonable showing of need for investiga-
tion, testing, consultation, and testi-
mony 2

In fact, in Little v. Streater, 452 U.S. 1,
101 S.Ct. 2202, 68 L.Ed.2d 627 {1985),
a paternity action which is only quasi-
criminal, the Court held that under 14th
amendment due process the state cannot
deny the putative father blood grouping
tests it he cannot otherwise afford them
because the indigent father is entitled to
a meaningful opportunity to be heard.

If money is required for expert assistance
in that quasi-criminal case, it is consti-
tutionally required in cases where a
defendant's mental state is in issue or
where an expert is needed to assist in
the marshalling of the defense.

UNITED STATES SUPREME
COURT CASELAW ON
RIGHT TO COMPETENT,
CONFIDENTIAL EXPERT
HELP FOR DEFENSE

Competent, confidential assistance by
experts, mental health, medical, investi-
gative, forensic is frequently crucial to the
defendant's ability to effectively challenge
his criminal responsibility by effectively
presenting his defense. The United
States Supreme Court has told us that
competent defense advocacy requires
independent expert assistance on critical
matters in issue, like the mental state of
the accused.

In Ake v. Oklahoma, 470 U.S. 68, 105
S.Ct. 1087, 84 L.Ed.2d 53 (1985) the
Court determined a defendant is entitled
to meaningful use of a psychiatrist at trial
when:

...the State has made the defen-
dant's mental condition relevant to
his criminal culpability and to the
punishment he might suffer....

Id. at 1095,

...the defendant's mental condition
is seriously in question. /d. at
1097.

...mental state at the time of the
offense was a substantial factor in
his defense.... /d. at 1098.

When the mental state of the defendant
is "seriously in question,” 14th amend-
ment due process requires the state to:

...ata minimum, assure the defen-
dant access to a competent psy-
chiatrist who will conduct an ap-
propriate examination and assist
in evaluation, preparation,and
presentation of the defense.

Id. at 1097.

Ake’s helding was premised on the
critical nature of the expertise and
opinions of experts to effectively present
a defense on matters the state has made
essential to criminal culpability:
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[Wihen the State has made the
defendant's mental condition rele-
vant to his criminal culpability and
to the punishment he might suffer,
the assistance of a psychiatrist
may well be crucial to the defen-
dant's ability to marshal his
defense. /d. at 1095.

While Ake recognizes that an "...indigent
defendant [does not have] a constitu-
tional right to choose a psychiatrist of his
personal liking or to receive funds to hire
his own,” /d. at 1097, Ake unmistakably
recognizes that when a state through its
statutes, its practices or through the
action of a trial judge, does not permit an
indigent defendant whose defense is
insanity to hire his own mental health
expert but instead forces the indigent to
“use a state-employed expert, the ac-

cused is constitutionally entitled to the -

following from that state expert:

1) one who is a psychiatrist;

2) competent, effective, 105 S.Ct. at
1093, 1097,

3) evaluation of and opinions on mental
states for guilt/punishment, 105 S.Ct.
at 1095, 1097, 1098;

4) marshal defense, evaluate, prepare,
present, 105 S.Ct. at 1095, 1097,

5) penaity phase assistance, 105 S.Ct.
at 1097,

6) assistance in cross-examining state
experts, 105 S.Ct. at 1096;

7) rebutal state expert, 105 S.Ct. at
1097;

8) confidential help, 105 S.Ct. at 1097
(ex parte);

8) meaningful access to justice, 105
S.Ct. at 1094.

Let's take for example a case where the
defendant's mental state is the only issue
at trial. The jurors have to determine if
under KRS 504.020 the defendant, as a

result of his mental iliness or retardation,
lacked substantial capacity either to:

1) appreciate the criminality of his
conduct; or
2) conform his

requirements of the law.

The indigent defendant is statutorily and
constitutionally entitled to be provided
with the independent, competent assis-
tance necessary to effectively marshalil
evidence on these issues and effectively
cross-examine and rebut the state's
evidence of insanity.

Kentucky appellate courts appreciate the
pivotal role experts play in criminal
defenses. In Hunter v. Commonwealth,

© 869 S.W.2d 719 (Ky. 1994) the Kentucky

Supreme Court explicity recognized that
indigent defendants were entitled under
Ake to be provided "a psychiatrist to
assist in building an effective defense.”
Ild. at 722. In cases where the mental

" state is at issue, Hunter readily acknow-

ledges that Ake requires a competent
psychiatrist to assist in evaluation,
preparation and presentation of a
defense. ld.

FOOTNOTES

'See e.g., Young v. Commonwealth, 585
S.W.2d 378, 379 (Ky. 1979) ("we readily
concede that indigent defendants are
entitled to reasonably necessary expert
assistance.”)

2Perry County Fiscal Court v. Common-
wealth, 674 S.W.2d 954, 957 (Ky. 1984).
("..the Perry County Fiscal Court is
directed and ordered to pay the reason-
able fees of such expert witnesses as
are reasonably necessary for the defen-
dant Harlow Gwinn."); Cf. Boyle County

conduct to the -

Fiscal Court v. Shewmaker, 666 S.W.2d
759, 762 (Ky.App. 1984) ("We hold the
appellant fiscal court was obliged to
appropriate and thus provide sufficient
funds in addition to those supplied by the
state and those generated by reimburse-
ment to sustain the public advocacy sys-
tem it elected, once state and other funds
provided had been depleted. This obliga-
tion included providing funds to pay
Sparrow's $325.00 fee in question.”).

Under KRS 31.200(3) there is an excep-
tion to the fiscal court's liability. The
"Department of Public Advocacy must
bear the expenses for...experts for indi-
gent persons confined in a state correc-
tional institution regardless of the time or
location of the crime." Lincoin County
Fiscal Court v. DPA, 794 SW.2d 162,
163 (Ky. 1990).

3See, e.g., United States v. Pope, 251
F.Supp. 234 (D.Neb. 1966) (firearms);
Barnardv. Henderson, 514 F.2d 744 (5th
Cir. 1975) (firearms); Commonwealth v.
Bolduc, 411 N.E.2d 483 (Mass.Ct.App.
1980) (ballistics); Williams v. Martin, 618
F.2d 1021 (4th Cir. 1980) (pathologist);
People v. Hatterson, 405 N.Y.S.2d 296
(1978) (physician in sex case); United
States v. Tate, 419 F.2d 131 (6th Cir.
1969) (psychiatrist); Burns v. State, 312
S.E.2d 317 (Ga. 1984) (blood test in
paternity case); State v. Poulsen, 726
P.2d 1036 (Wash.Ct.App. 1986) (money
for psychologist for diminished capacity
defense); Little v. Armontrout, 835 F.2d
1240, 1243-45 (8th Cir. 1987) (hypnotist).

EDWARD C. MONAHAN
Assistant Public Advocate

*++ Next Issue: ***

"Neutral” Experts
Constitutionally Insufficient

W W W 8 B

DPA Death Penalty Practice Institute
October 23-28, 1994
Kentucky Leadership Center, Faubush, Kentucky
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Please contact:

A week-long intensive practice focused development on the knowledge & skills necessary
to defend capital clients.

Open only 1o criminal defense advocates. Registration is limited to 96 participants

Ed Monahan, Director of Training

Department of Public Advocacy
100 Fair Oaks Lane, Suite 302

Frankfort, KY 40601

Tel: (502) 564-8006 or Fax: (502) 564-7890
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Collateral Tstoppel:
Lquity or Compounded Injustice?

In 1989 John Doe, who was then an
eighteen year old boy, appeared in Dis-
trict Court for the first time as an adult,
John was brought over from the jail for
arraignment on Wednesday morning,
having been detained since the previous
Saturday night on a bond too high for
him to post. When he was called before
the judge, he was informed that he was
charged with one count of DUL, first
offense. The public defender was in trial
in circuit court that day, so a local
attomey was asked to stand in for ar-
raignment purposes only. The judge told
John that he was entitled to have an
attorney appointed, to plead not Quilty,
and to have his case tried on the next
jury day one month from then. The judge
also said that, if John were to plead
guilty, he would be released from jail and
fined $200.00 plus costs, and be given
ample time to pay. John pleaded guilty.

On the previous Saturday night, the
police officer who arrested John had
taken him to have a blood sample drawn.
The blood sample was then sent to the
police lab for analysis. The lab report
was still pending when John entered his
guilty plea. The County Attorney received
his copy one week later, and filed it in
John's court file, which had been trans-
ferred to the old fines docket. The County
Attorney then closed his own file. The
blood test revealed that John had been
driving with a BA of 0.02%.

John had no high school diploma and no
job. He eventually began to receive SSI
for his alcoholism. He rapidly acquired
two more DUI convictions, and, early in
1984, he was indicted for DUI, 4th of-
fense. He received no plea bargain offer
and elected to go to trial.

At John's trial, the prosecutor was al-
lowed to introduce John's priors during
her case-in-chief. John's attorney re-
corded an objection to the trial court's
ruling. During John's case in chief, his
attorney attempted to introduce the blood
test from John's first conviction to show
that John was factually not guilty in 1988,
despite his guilty plea. The prosecutor
objected, claiming that principles of
collateral estoppel precluded John from
challenging the factual predicate of his

1989 conviction.
court do?

What should the trial

THE ISSUE

The issue is whether, in a criminal pro-
ceeding, the Commonwealth is constitu-
tionally free to use collateral estoppel
against the defendant. There are no
reported Kentucky cases which have
squarely decided this question. Two fed-
eral circuits allow limited use of collateral

estoppel against criminal defendants,

while one federal circuit and the state of
New Jersey forbid the prosecution to use
this procedure on constitutional grounds.
These are apparently the only courts
which have decided this question.

As the John Doe case illustrates, this
issue can implicate broader concerns of
equity and justice. There obviously is an
interest on the part of society that litiga-
tion, at some point, finally end. The doc-
trine of collateral estoppel serves this
purpose. Yet in the Doe hypothetical
there is a limited good derived from the
unchallenged use of Doe's first DUI con-
viction in the later felony trial. Doe should
never have been convicted in 1989, and
it simply compounds injustice to use this
prior conviction to make Doe a felon.
This injustice becomes even worse if
Doe is not allowed to explain the true
facts of the matter.

COLLATERAL ESTOPPEL
A) Definition and History

Collateral estoppel is a branch of the
broader doctrine of res judicata, which
provides that, when an issue of uitimate
fact has been determined as between
two parties by a valid and final judg-
ment, that issue can never again be liti-
gated as between those parties or their
privies. The doctrine of collateral
estoppel apparently arose in civil law
and, at some point prior to the adoption
of the United States Constitution, began
to be applied to criminal litigation as well.

Although criminal collateral estoppel has
existed, apparently, from the earliest
days of the Republic, the question of
whether a defendant had a constitutional

right to invoke the doctrine remained
undecided for years. It was long held that
collateral estoppel was a doctrine distinct
from the double jeopardy protection pro-
vided by the Fifth Amendment. Yet
attempts to ground the doctrine in the
Due Process Clauses of the Federal
Constitution never proved successful,
and the Supreme Count continued to
doubt that collateral estoppe! implicated
the Constitution at all. The Court finally
held that collateral estoppel is a doctrine
expressing one of the protections pro-
vided by the Fifth Amendment's Double
Jeopardy Clause.

This protection applies as against the
states via the Fourteenth Amendment.
Accordingly criminal defendants in
Kentucky courts have a federal right to
invoke collateral estoppel. There is even
a statute granting Kentucky defendants
the right to use collateral estoppel in
certain circumstances where the "plaintiff*
in the prior action was not the Common-
wealth, but a sister state or the Federal
Government. Moreover it should be re-
membered that Kentucky courts applied
common law collateral estoppel to ¢crim-
inal cases long before the federal consti-
tutional right was recognized.

There apparently are no cases clearly
recognizing collateral estoppel as part of
the protections provided by Section Thir-
teen of the Kentucky Constitution. How-
ever our High Court has used the fol-
lowing language of the doctrine:

Res judicata is a rule of universal law
pervading every well requlated system of
jurisprudence. It has two bases, em-
bodied in the common law; the one, pub-
lic policy and necessity...the other, the
hardship on the individual that he should
be vexed twice for the same cause.

From this standpoint, it is no large leap to
the view that collateral estoppel, whether
or not enshrined in Section Thirteen, is
part of the Due Process protections
granted by Section Two. Practitioners in
Kentucky seeking to invoke coliateral
estoppel on behalf of an accused should
therefore plead both Section Thirteen and
Section Two.
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B) Mutuality of Estoppel: The
Commonwealth's Ability to
use Collateral Estoppel

The doctrine of mutuality of estoppel
provides that unless both parties in a
second action are bound by a judgement
in a previous case, neither party may use
the prior judgement to determine a fact in
the subsequent case. This doctrine
causes difficult problems in the criminal
context because of the strong policy
against limiting the defendant's right to
try all issues to the jury. At least three
attempts to solve these problems have
been made.

One attempt applied the following logic:

1. PRIMARY ASSUMPTION: Collateral
estoppel is not available to either

party, where it is not available to
both parties.

2. SECONDARY ASSUMPTION: The
government is not entitied to invoke
collateral estoppel in a criminal case,
due to the defendant's broad right to
trial of all issues by the jury.

3. CONCLUSION: Collateral estoppel
does not exist in criminal cases,
even to protect the defendant.

As has been seen above, this approach
has been fully discredited.

A second approach has taken the follow-
ing shape:

1. PRIMARY ASSUMPTION: Collateral
estoppel exists in criminal cases.

2. SECONDARY ASSUMPTION: Col-
lateral estoppel is not available to
either party where it is not available
to both parties.

3. CONCLUSION: Collateral estoppel is
available to the Government in a
criminal case.

A third approach is based on the follow-
ing thinking:

1. PRIMARY ASSUMPTION: Collateral
estoppel exists in criminal cases.

2. SECONDARY ASSUMPTION: The
defendant has a right to try every
issue to a jury, even those already
determined in previous, concluded
litigation.

3. CONCLUSION: The government is

NOT entitled to invoke collateral
estoppel in a criminal case.
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This last approach, in other words,
rejects the application of mutuality of
estoppel to criminal cases, whereas the
second approach, supra, embraces mut-
uality of estoppel in the criminal context.

A number of courts have adopted the
third rejectionist stance concerning mut-
uality. Others have accepted the second
approach, which allows the Government
to invoke collateral estoppel. Kentucky
has inclined towards allowing the Com-
monwealth to use collateral estoppel in
the criminal context, but, as yet, our
courts have yet fully to discuss the
broader constitutional implications such a
decision would entail.

CASES ON MUTUALITY
OF ESTOPPEL -

A) Rejecting Mutality.

In the very recent case of United States
v. Pelullo, 54 Cr.L 1430 (3d Cir. 1994), a
federal appeals court firmly held that the
United States Constitution restrains the
Government from utilizing collateral
estoppel against a criminal defendant. In
that case, the defendant had been
charged with a RICO violation. At trial,
the Government was allowed to introduce
a prior judgement convicting the defen-
dant of wire fraud to prove one of the
predicate acts required to obtain a RICO
conviction. The trial court then instructed
the jury that the Government had proven
that one element of its case and that the
jury was to so find. The trial court's
ruling was based on a view that the
defendant was collaterally estopped to
deny his prior conviction.

The Third Circuit reversed, holding that
the trial court's ruling violated the
defendant’s right to trial by jury and to
the presumption of innocence. A prior
conviction can never be used conclusive-
ly to prove an element of an offense. The
accused always has the right to explain
his actions and to mount a complete de-
fense, even if that means calling into
question the factual basis of a prior
conviction. The Government, therefore
may not prove a prior violation simply by
introducing a prior judgement.

Pelullo was based in part on an earlier
decision of the New Jersey Supreme
Court in the case of State v. /genito, 87
NJ 204, 432 A.2d 912 (1981). There the
defendant was charged with Possession
of a Firearm by a Previously Convicted
Felon. To prove the element of posses-
sion, the State introduced a previous
judgement convicting the defendant of
Unlicensed Transfer of a Weapon. The

New Jersey Supreme Court held that this
procedure had deprived the accused of
his right to trial by jury. The jury alone is
to determine guiit or innocence, solely on
the basis of the evidence before it. To
apply collateral estoppel as against an
accused is to direct a partial verdict for
the State. Such a procedure violates
both the federal and New Jersey Consti-
tutions. The State therefore may not even
introduce a prior judgement to prove the
underlying prior violation of the law. The
accused, accordingly, is entitled to a trial
de novo of the facts giving rise to his
prior conviction.

B) Accepting Mutality.

In the case of United States v. Rangel-
Perez, 175 F.Supp 619 (SD Calif. 1959),
the accused was charged with illegal
entry into the United States. At his
bench trial, he presented the theory that
he was a citizen, and therefore entitled to
enter this country. The prosecutor pre-
sented a judgement from a prior case
where the accused had been previously
convicted of illegal entry. The District
Court heid that, in the circumstances of
this case, it was proper for the Govern-
ment to present and for the court to
receive the prior judgement as evidence;
and that the defendant was estopped to
claim that he had been an American citi-
zen as of the prior judgement’s date.

However, the court made clear that there
are certain due process requirements at-
tending the use of collateral estoppel
against the defendant. First, the Court
must be satisfied from the record of the
prior proceeding that the issue presently
in contention had actually been decided
adversely to the accused in the former
proceeding; and that that adverse deci-
sion had been necessary to make a final
determination of the matter. Secondly
the Court must be certain that the prior
determination of the issue had been
made after a full and adequate hearing.
The mere missed opportunity to have
had a fair hearing would apparently be
inadequate. Rather the court would insist
on something in the record to show that
the truth had been arrived at, as far as
humanly possible.

Rangel-Perez was quoted with approval
at length in Pena-Cabanillas v. United
States, 394 F.2d 785 (9th Cir. 1968), in
which opinion the Ninth Circuit approved
the use of collateral estoppel by the
Government. The Eighth Circuit has
reached a similar result. Both Circuits
have been criticized by the Third Circuit
in the Pelullo case, supra, for tailing to
conduct a constitutional analysis. Be-
cause the federal circuits are split on this
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issue, one gathers the United States
Supreme Court will consider the question
when presented with an appropriate
case.

APPLICATION OF THE LAW
IN KENTUCKY PRACTICE

From the few cases squarely on point, it
appears that the use of collateral
estoppel by the Commonwealth may
violate the accused's right to trial by jury
and thus be forbidden. And, as we have
seen, those courts which allow the Gov-
emment to use collateral estoppel
against the accused are somewhat care-
ful lest the doctrine be applied in such a
way as to tumn a faisehood into a truth,
and cause an innocent person to be con-
victed. Practitioners in Kentucky may
well ponder several questions, given the
paucity of local authority on this question.

A) Does the use of Collateral
Estoppel by the Common-
wealth Violate an Accused's
Right to a Jury Trial.

Section Seven of the Kentucky Constitu-
tion provides as foliows: "[the ancient
mode of trial by jury shall be held sacred,
and the right thereof remain inviolate."

Section Nine states that “in all indict-
ments for libel the jury shall have the
right to determine the law and the facts,
under the direction of the Court, as in
other cases” (emphasis added).

In other words, the framers of the Ken-
tucky Constitution explicitly recognized
the jury's power to sit in judgement over,
and to nullify the law. From this it follows
that Kentucky must surely give the jury's
role the greatest possible deference.
Without engaging in extended discussion
of the matter, it would appear that our
unique history bears this out. The found-
ers of the Commonwealth seem to have
inclined to a Jeffersonian distrust of
government, and saw the jury as a
means of empowering the people against
the judiciary.

As Kentucky holds the right to jury trial
so dear, it seems the competing effici-
ency concems embodied in the doctrine
of collateral estoppel would be given less
weight. Therefore the use of collateral
estoppel by the Commonwealth, which
empowers the court to direct the jury to
find on a disputed issue in the Common-
wealth's favor, would hopefully be looked
upon by our appellate courts with
disfavor.

DPA’s New Librarian

Brian Throckmorton joined the Frankfort staff of the Kentucky Department of Public .
Advocacy on May 16, 1994 as librarian. He comes to DPA from the Kentucky Legislative
Research Commission, where he was an assistant to the Reviser of Statutes.

It Kentucky adopts this view, the intro-
duction of the prior judgements of
conviction in the Doe hypothetical supra
would be forbidden. Doe would be en-
titted to a trial de novo on the underlying
facts of his priors. The Commonwealth
could rot prove that Doe was actually
guilty at the time of his first conviction,
and Doe, if convicted at all, would be
convicted of misdemeanor DUI.

B) If the Commonweaith May
Utilize Collateral Estoppel, is
its Right to do so Without
Limits?

From the Rangel-Perez case supra it
appears that, as the use of collateral
estoppel by the government is danger-
ous, its use by the government shouid be
hedged about with caution. For example,
if John Doe in our hypothetical is
estopped to show the low BA in his 1989
conviction, a falsehood would become,
by operation of law, a pseudo-truth. Such
a result has no social utility at all.

Accordingly, a court following the Rangel-
Perez view of mutuality of estoppel will
admit the prior conviction only if it has
probative value, i.e. if the prior judgement
was based on a full and adequate hear-

Brian's 15 minutes of fame elapsed in 1975 in his hometown of Richmond, Virginia,
where he became a finalist in the National Speliing Bee. (He eventually choked on

“dipsomania,” placing him 18th out of seven million entrants.) Brian's educational
background includes a B.A. in English from Georgetown University in Washington, D.C.

i

Brian beockl;lorion

He came to Kentucky in 1987 with is partner, Kevin Nance (arts reporter for the Lexington Herald-Leader), and earned
a M.S. in Library Science from the University of Kentucky in December 1989.

Brian says that librarianship should be conceptually classified with social work, counseling, and the oﬂwgr helping pro-

fessions.

His long-range hopes for the DPA library include getting the card catalog on-line, converting the brief bank irjtc? a
computer-accessible database, and switching some print subscriptions to CD-ROM, all in the interest of providing
faster, more comprehensive access to the Frankfort staff and to the field offices and contract attorneys as well.

He encourages Kentucky's pubtic defenders to make use of the library's resources, and to remember the librarian's

motto:

If we don't have that information here in the library, I'l find a way to get it for you.

Previous librarians have been: Barbara Sutherland (1991-1992); Tezeta Lynes (1985-1990); Karen McDaniel (1983-
1985); JoEllen McComb (1980-1983); Peggy Richardson.
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ing of the evidence. It also must be
apparent from the record that the prior
judgement actually resolved the issue in
dispute, a question which is not always
easy to answer.

A judgement based on a guilty plea can
meet these standards; but in the John
Doe hypothetical, the District Court judge
accepted Doe's first guilty plea by an
irregular procedure, with a factually
incorrect judgement as the result. If Doe
had been arraigned promptly after his
arrest, given a reasonable bond, afforded
meaningful legal representation, given a
prompt trial date; and if the judge had
conducted an inquiry into facts before
accepting a plea, it appears quite certain
that Doe would never have been con-
victed of DUl in 1989. The law, unfortun-
ately, has the power to punish an inno-
cent person, but it lacks the power
actually to tum faisehood into truth.
Doe’s first prior does not prove that he is
guilty of felony DUI, and the Common-
wealth should not be allowed to claim
otherwise. Thus, even a court allowing
the Commonwealth to utilize collateral
estoppel as a general rule, should not
allow it to estop John Doe with his first
prior in this particular instance.

CONCLUSION

Every court which has squarely con-
sidered the issue has held that the defen-
dant's right to trial by jury is lost when
the government is allowed to utilize
collateral estoppel. In these courts, the
Government is not allowed to introduce
prior judgements as evidence of substan-
tive guilt. Rather the accused is entitled
to a trial de novo of the facts attending
his or her prior convictions.
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Some courts allow the Government to
utilize collateral estoppel, but even those
courts are sensitive to the dangers of this
Procedure. Accordingly, they admit prior
judgements only if they are sure from the
record what issues the prior judgement
resolved, and if the prior judgement was
actually based on a fair and adequate
hearing.

In Kentucky there are several offenses
where a prior conviction for one offense
is an element of proof of another offense.
Felony DUI is not yet one of these, but
there is enormous pressure to make it
so. Other charges, such as Flagrant
Nonsupport, can hinge upon the exis-
tence of earlier civil judgements. How-
ever to say that proof of a prior judg-
ment is admissible as substantive proof
of a second offense only raises the ques-
tion of the nature and type of proof
required. The doctrine of collateral
estoppel and the constitutional limits
placed on it must always be considered
when planning a defense to a charge of
this type.
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"Collison v. Commonwealth, Ky. App., —SWa2d_
(1993: NOT FINAL) for example will allow the
‘Commonwealth 1o introduce DU priors in its case-in-
chief to show jurisdiction. The opinion recites that,
absent such proof, the defendant is entitied to a
directed verdict (slip op. p. 4). This ignores the
obvious fact that a court without jurisdiction lacks the
power to grant a directed verdict, to enter any
judgment, or even to conduct a trial in the first place.
It also makes jurisdiction into a jury issue. Collison is
a poorly-reasoned opinion, but we may be stuck with
it by the time this goes to press.
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Diagnostic and Statistical Mani

of Mental Disorders

Fourth Edition (DSM-IV)

American Psychiatric Press
Washington, D.C.; May 1994. $54.00

DSM-IV: Psychiatry’s
Course Correction

The Diagnostic and Statistical Manual
of Mental Disorders, Fourth Edition
(DSM-1V) was published for the first
time in May of 1994. it will become
the contemporary nosological text in
January of 1995 after the International
Classification of Diseases-9-Clinical
Modification (ICD-9-CM) has been up-
dated in October of 1994 and subse-
quently published by the US Depart-
ment of Health and Human Services.
The ICD-8-Manual is a product of the
World Health Organization (W.H.0.).
The Clinical Modification variation is a
product of the US Government. DSM-
IV had been planned for release in
tandem with ICD-10 which was pub-
lished by the W.H.O. in 1993. How-
ever, for a variety of reasons invol-
ving many organizations, including
many data collection/keeping entities
which must change coding and gear
up for automated processing with new
codes, it is unlikely that ICD-19 will
be used in the United States before
the end of this decade.

There has always been a need to or-
ganize medical classifications into a
diagnostic scheme so that individuals
with mental and physical disorders
can be identified and treated. The first
. time the W.H.O. presented a Classifi-
cation of Mental Disorders was in the
volume International Classification of
Diseases-6 (ICD-6) which was pub-
lished in 1948. The first time the
American Psychiatric Association
published a Diagnostic and Statistical
Manual of Mental Disorders (DSM-1)
was in 1952 and at that time 106
diagnostic categories were identified.
ICD-8 was published in 1968 as was
DSM-l and at that time there were
182 different diagnostic categories
described in this latter American Psy-
chiatric Association publication.

In 1980 ICD-9 and DSM-IIl were pub-
lished simultaneously and in a fashion
that permitted a "crosswalk” between
each of these diagnostic manuals.

‘DSM-lil included 265 diagnostic cate-

gories and represented a radical shift
in how psychiatric diagnoses were
conceptualized. The paradigm shiftin-
cluded an emphasis on diagnostic cri-
teria that were meant to be neutral
with regard to etiology and usable
across the many different theoretical
orientations in American psychiatry.
The outcome of these explicit diag-
nostic criteria and the multi-axial
diagnostic system introduced at that
time improved on the record of poor
diagnostic reliability of the previous
DSM systems and helped clinical
communication and research. The re-
sult was that studies were able to
show that different psychiatrists using
the new DSM classification system in
evaluating the same patient agreed
on the diagnosis 80% of the time.
This is a high level of diagnostic reli-
ability and comparable to that for
many other medical illnesses.

DSM-III-R was published by the
American Psychiatric Association in
1987. This volume was meant to cor-
rect inconsistencies found in the
DSM-liI and to include new evidence
for diagnostic criteria. DSM-III-R
expanded the number of diffe-rent
diagnostic categories to 296. DSM-Hii-
R defined diagnoses even more
clearly but involved few exclusionary
hierarchies - in other words, it was
more difficult to render diffe-rential
diagnoses and to describe an individ-
ual with only one or two psychiatric
diagnoses. Multiple diagnoses were
encouraged for the same individual
and the concepts of co-morbidity and
dual diagnoses were embraced. The
trend towards inclusion of less
severely ill patients into the diag-
nostic schema had become manifest

and the diagnostic criteria had be-
come more inclusive rather than
exclusive.

An American Psychiatric Association
Task Force for DSM-IV was ap-
pointed in May of 1988 after it had
become clear from the early drafts of
the W.H.O. ICD-10 scheduled for
publication in 1993 that there were .
real differences from DSM-liI-R and
the ICD-9 Section on Mental Dis-
orders. Since the United States is
bound by a treaty obligation to make
it's diagnostic coding and descriptions
for the various and many medical
disorders coincide with those used in
the W.H.O. International Classification
of Diseases Manual, something had
to be done in terms of the dis-
sonance. The solution was DSM-IV.

A 27 member Task Force worked five
years to develop the DSM-IV manual
in a process that involved more than
1,000 psychiatrists and other mental
health professionals. The Task Force
on DSM-IV was divided into 13 dif-
ferent work groups involving 5 or 6
members who drew on the expertise
of between 50-100 advisors. The dev-
elopment of DSM-IV involved 3
empirical steps:

1) One hundred fifty reviews of the
scientific literature were accom-
plished by the end of 1989 to
obtain an empirical data base for
decision making;

2) Individuals of each work group
then focused on specific issues
unanswered by the literature
reviews and drew upon the re-
sources of unpublished data sets.
The re-analysis of 50 separate
sets of data were used to obtain
additional information and this was
accomplished by mid-1990.
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3) The Field Trials took place from
1991 through 1993. This project
was carried out at a fotal of 88
universities and research institu-
tions in the United States and
abroad involving more than 7,000
subjects and evaluated the utility
of various possible diagnostic
criteria sets and dealt with difficult
questions associated with dif-
ferential diagnoses. Each of the
Twelve Field Trials focused on
criteria related to a single disorder
such as Post Traumatic Stress
Disorder or Somatization Disorder
or else on a group of disorders
such as Autism and the Pervasive
Developmental Disorders. In each
Field Trial information was
collected on the performance (i.e.,
reliability, face validity, coverage,
goodness of fit) of diagnostic crite-
ria used in DSM-III, DSM-1iI-R, the
research criteria being developed
for the 10th Editon of the
International  Classifica-tion of
Diseases (ICD-10), and the cri-
teria sets proposed for DSM-IV.

The goal involved the creation of a
common language for mental health
clinicians and researchers to com-
municate about mental illness. The
major methodological innovation of
DSM-IV was the effort to move be-
yond expert consensus (DSM-Hil) and
place greater emphasis on careful
and objective accumulation of empir-
ical evidence from available research
data through a systematic and explicit
process which was constructed and
documented.

The 13 topical Work Groups of the
DSM-IV Task Force included the
subjects of:

1) Anxiety Disorders;

2) Childhood and Adolescent
disorders;

3)  Eating Disorders;

4) Late Luteal Dysphoric
Disorder;

5)  Mood Disorders;

6)  Multiaxial Issues;

7)  Organic Disorders;

8)  Personality Disorders;

9)  Psychiatric Interface Disorders;

10)  Psychotic Disorders;

11)  Sexual Disorders;

12) Sleep Disorders;

18) Substance Abuse Disorders.

The 12 Field Trials involved in the

third empirical developmental step
included:
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1) Antisocial Personality Disorder;
2) Autism and Pervasive
Developmental Disorders;
3)  Disruptive Behavior Disorder:
4)  Insomnia Disorder;
5) Major Depression and
Dysthymia;
6)  Mixed Anxiety-Depression:
7) Obsessive Compulsive
Disorder;
8)  Panic Disorder;
9) Post Traumatic Stress
Disorder;
10)  Schizophrenia and related
Psychotic Disorders;
11)  Somatization Disorder:
12)  Substance Abuse Disorders.

DSM-II-R consisted of 567 pages
and DSM-IV includes 886 pages.
DSM-IV includes 290 diagnostic en-
tities grouped by categories and sub-
categories; DSM [lI-R included 296
categories. There were 13 diagnostic
categories that were added, such as
Acute Distress Disorder and Bipolar-II
Disorder. There were eight diagnostic
category deletions including Sadistic
Personality Disorder and Passive Ag-
gressive Personality Disorder. Some
specific diagnoses were integrated
such as Social Phobia disorder which
now subsumes DSM-Ill-R Avoidant
Disorder of Childhood. Some disor-
ders previously existed in DSM-II-R
but now are made more specific such
as Mood Disorder due to a General
Medical Condition and Substance In-
duced Mood Disorder. Both of these
replace the terminology "Organic
Mood Disorder" which was used in
DSM-II-R.  Each mental disorder
entry contains a specific definition
which incorporates a listing of objec-
tive signs and symptoms (criteria),
possible physical and laboratory find-
ings, epidemiological data, and infor-
mation about possible links to other
medical ilinesses. These comprehen-
sive entries enable clinicians to
identify patients’ illnesses with a high
degree of reliability and confidence.

A five volume DSM-IV Source Book is
being assembled which will elaborate
on the research background for the
DSM-IV manual along with commen-
tary by the Work Groups that pro-
duced it. This effort will become an
archival reference. The research find-
ings specified prevalence, age of
onset, and course of illness in far
greater detail than earlier efforts.
This book will provide a comprehen-
sive resource for recommendations
about needed future research.

The terminology "Organic® has been
redacted from DSM-IV in an attempt
to minimize the usage of an ana-
chronistic concept of a mind-body
dichotomy. This term has been
eliminated because it incorrectly
implied that other psychiatric disor-
ders (not described as organic) did
not have biological links.

The criteria for Post Traumatic Stress
Disorder have been changed. The
new Criterion A requires that an indiv-
idual “has experienced, witnessed or
been confronted with an event or
events that involve actual or
threatened death or serious injury, or
a threat to the physical integrity of
oneself or others and that the per-
son’s response to the stressor must
involve intense fear, helplessness, or
horror.” A new criterion requiring that
the symptoms cause clinically signifi-
cant distress or impairment has been
added. The previous criterion A that
described the stressor as "outside the
range of normal human experience"
has been deleted because experience
with clinical application proved to be
unreliable and inaccurate.

Conservatism was the guiding princi-
pal. Many diagnostic categories were
simplified while a quest for precision
added distinctions and subtypes to
many disorders. Separate sections
for “Delirium, Dementia, and other
Cognitive Disorders,” “Substance-
Related Disorders,” and "Mental Dis-
orders due to a General Medical Con-
dition” have been created. There was
an expansion of the Dementia section
which added specific types including
“Dementia due to HIV Disease.” At-
tention to cultural factors has been
emphasized in order 1o diminish mis-
diagnoses based on cultural mis-
understandings. There is an Appendix
on Culture-Specific Syndromes and
most individual diagnoses have sec-
tions on specific cultures, age, and
gender features. Recogpnition is also
given to the finding that mental iliness
has changing patterns across the life
span.

The authors have stressed that rather
than being on the cutting edge of
research, it was the intention that
DSM-IV to be on the trailing edge. In
other words, DSM-IV is foliowing re-
search and not initiating it.

Small changes in criteria, nomencla-
ture ("Multiple Personality Disorder”
becomes "Dissociative |dentity Disor-
der,” for example), subtypes, and
organization were many. Examples




and explanations are listed in the 20
page Appendix D - the new "cross-
walk” between DSM-III-R and DSM-
IV. The most marked expansion was
in the treatment of differential diag-
noses. Criteria sets were abbreviated
and simplified - notably for Somati-
zation Disorder, Generalized Anxiety
Disorder, Antisocial Personality
Disorder and Schizophrenia (in ways
that do not materially influence the
number of patients so diagnosed).

Although the boundaries between the
psychiatric disorders were left largely
unaltered, particular attention was
paid to “the boundary with normality.”
Therefore, descriptions of significant
impairment or distress were made
more explicit in the criteria sets. The
defining presence of a mental dis-
order requires first of all, the criterion
that the disorder cause "clinically sig-
nificant distress or impairment in
social, occupational, or other impor-
tant areas of functioning.” DSM-IV
was written for all mental health work-
ers and it does not pontificate about
which diagnoses are biomedically
based and which are psychosocially
based disorders. It is value neutral
and descriptive.

The concept of mental disorder, like
many other concepts in medical
science, lacks a consistent opera-
tional definition which covers all situa-
tions. In DSM-IV, each of the mental
disorders is conceptualized as a clin-
ically significant behavioral or psy-
chological syndrome or pattern that
octurs in an individual and that is
associated with present distress,
(e.g., a painful symptom) or disability
(i.e., impairment of one or more areas
of functioning) or with a significant
increased rate of suffering, death,
pain, impairment or an important loss
of freedom. In addition, the syndrome
or pattern must not be readily anti-
cipated or culturally sanctioned in
response to a certain event, e.g., the
death of a loved one. Whatever the
original stressor, the disorder must
currently be considered a mani-
festation of behavioral, psychological,
or biological dysfunction in the
individual.

One important change involves the
category of Somatoform Disorders.
The common feature of the Somato-
form Disorders is the presence of
physical symptoms which suggest a
general medical condition but which
are not fully explained by the general
medical condition alone, by the direct
effects of a substance, or by another

mental disorder. The subcategory
Psychogenic Pain Disorder has been
replaced by the term Pain Disorder.
The essential feature of Pain Dis-
order is characterized by pain as the
predominant focus of clinical attention
(Criterion A). In addition, psycholog-
ical facts are judged to have an im-
portant role in the onset, severity,
exacerbation or maintenance of pain.
A specific set of criteria for subtypes
and specifiers are described. The
three separate subtypes include 1)
Pain associated with Psychological
Factors; 2) Pain associated with both
Psychological Factors and General
Medical Condition; 3) and Pain Dis-
order associated with a General Med-
ical Condition. The latter condition is
not considered a mental disorder but
is included for discussion in the spirit
of completeness.

This attempt to deal in a straight-
forward way with pain coincides with
the decision by the American Medical
Association (AMA) to develop a
specific chapter (Chapter 15) in the
1993 A.M.A. Guides To The Evalua-
tion of Permanent Impairment, (Fourth
Edition). In the A M.A. text it is stated
that the Secretary of the US Depart-
ment of Health and Human Services
in 1685 formed a Commission on the
Evaluation of Pain which concluded
that chronic pain is not a psychiatric
disorder. Despite that caveat, basic
assumptions are elaborated and clini-
cians are subsequently encouragedto
evaluate pain impairment although it
is acknowledged in the text to be a
difficult task.

Now with the sanction of the Ameri-
can Medical Association as portrayed
in the 1993 A.M.A. Guides and with
the blessing of the American Psychia-
tric Association (A.P.A.) through the
1994 DSM-IV, psychiatric clinicians
will venture forth into what this writer
considers a most uncertain area, pain
assessment for purposes of deter-
mining degree of impairment. This
writer anticipates that this subject will
require the accumulation of experi-
ence and skill on the part of evalu-
ators which will come only with time
as both the 1993 A.M.A. Guides and
the 1994 APA DSM-IV descriptions
are applied to this topic. The con-
cepts of reliability and validity will be
sorely tested.

A common misconception is that a
classification of mental disorders
classifies people; whereas, what are
actually being classified are disorders
that people experience. Over one

million copies of DSM-I!l and DSM-1ii-
R were published. These two texts
have been made available in 17 dif-
ferent languages. Now DSM-IV will
provide the new clinical reference
map with many coordinates that a
careful reader will find illuminating,
useful, and practical.

Additional Reading:

1) Weitzel WD: "DSM-IV: Gestation
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AJ, Pincus HA: *“Changes in
Mood, Anxiety, and Personality
Disorders.” Hospital and
Community Psychiatry 1993; 44:
1034-1036, 1043.

4) First MB, Allen JF, Pincus HA,
Vettorello N, Davis WW:
"Changes in Substance-Related,
Schizophrenic, and Other Pri-
marily Adult Disorders.” Hospital
and Community Psychiatry 1994,
45:18-20.

5) Frances AJ, First MB, Pincus HA,
Davis WW, Vettorello N:
"Changes in Child and Adolescent
Disorders, Eating Disorders, and
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St. Joseph Office Park
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Lexington, Kentucky. He became a
Diplomate of the American Board of
Psychiatry and Neurology in 1975
and of the American Board of
Forensic Psychiatry in 1984.
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2 Report on the State of the Judiciary
in the Commonwealth and Other Meanderings

of the Chief Justice

Remarks of the Chief Justice
on June 20, 1994.

t am honored to be here at the Annual
Public Defender Training Conference.
As many of you may know, and for
whatever it is worth, | have long been
a supporter of this office and heartily
endorse its goals and aspirations.

| congratulate all of you, and in par-
ticular, Allison Connelly, for your suc-
cess in the recent session of the Ken-
tucky General Assembly. In view of the
financial condition of the state, and all
the political pressures put on the mem-
bers of the General Assembly for ap-
propriations, and in view of the hard
sell it is to persuade legislators to
spend money for the defense of ac-
cused criminals, | believe that your
track record is just a little short of
sensational.

Itis my hope that the extra resources
that will be made available to you will
be used to reward the underpaid and
overworked attorneys who have lab-
ored so hard and so long, in this
greatly needed public resource. Itis my
hope that more help will be on the way.
As head of the Judicial System, it will
be a goal of mine to involve the appro-
priate judges in the collection of the
money, where we are responsible. | am
determined that we will do a good job.

Today, in a rather informal, rambling
way, | would like to spend a little time
giving you my personal perception as
to the status of the Kentucky Judiciary.
Our ability to render service, in a quick,
effective, fair and accurate manner is
my number one concern.

It goes without saying that the work-
load - of most judges - is increasing
every year. By that, | do not neces-
sarily mean just the actual number of
cases that are filed, but also the fact
that the substantive and procedural
issues are becoming more and more
complex.

As attorneys become better, as new
rights are given by appellate courts, as

August 1994, The Advocate, Page 28

the Congress and State Legislatures
enact new and complex legislation, and
as more and more people resort to
courts for redress for either real or
imagined wrongs, the court systems
are paying this price. The work is
there, and it must be done.

There are no easy answers to this
problem. Every State Chief Justice and
Court Administrator has wrestled with
the problem. The NCSC has a team
working constantly. Academicians and
other interested parties have written
literally millions of words on the
subject. In Kentucky, in the past
several years, we have instituted
several programs - some of which have
worked and some of which have not.

We have installed a computer based
management system in 80 of Kentuc-
ky's counties and the balance of the
counties will have the system within
the next 18 to 24 months. As you
know, it is called SUSTAIN. This sys-
tem improves the record keeping, and
enables the trial judge to keep on top
of the deadlines and progress in every
case, and to make better management
decisions.

Also, we have obtained law clerks for
36 of the busiest circuit judges. This
has been an obvious boost in the
judges productivity. (And hopefully, in
quality of decisions.)

We have developed a very effective
and thorough continuing education sys-
tem for judges. | believe it has certainly
improved their knowledge of the law
and has improved their management
skilis.

We have developed a monitoring sys-
tem on each judge, and his or her in-
dividual case load. We have been
thereby able to determine when a
backlog develops. When we see a pro-
blem, we privately takk to the judge to
see if he or she has a problem. If so,
we send in a special judge or, in some
cases, a team of special judges. Fre-
quently, we will assign a regular portion
of an overcrowded docket to a judge

Chief Justice Stephens

who does not have a burdensome
workload. | can tell you that this
“special docket assignment” is rarely
satisfactory - especially to the special
judge, the attorneys, and to the litigants
who deserve to be served by someone
for whom they have voted. The moni-
toring of dockets has, in a few cases,
resulted in a fringe benefit. That is,
since "big brother” is watching some
slower judges have speeded up their
pace a bit.

Two other areas are worthy of note. In
those circuits, we now have the so-
called ELP rules in effect. As you may
know, these cnly apply to non-criminal
cases. These rules, basically, reduce
the deadlines for the various pleadings,
mandate a settlement conference with
the trial judge with the trial judge and
most significantly, substantially reduce
the amount of pre-trial discovery. Our
statistics indicate that the disposition of
cases has increased dramatically.
There is, for example, in Campbell
County, evidence that the cases are
disposed of in 65% of the time than
comparable cases under the regular
civil rules. | will encourage the KBA
and the Supreme Court to look to the
statewide adoption of these rules.

Another rapidly developing area is, of
course, the use of alternative dispute
resolution. Literally billions of words
have been written about the subject,
and local and state jurisdictions have
adopted projects. In Kentucky, we have
several pilot systems working - in the
civit area, and in the divorce area.
They involved mediation and arbitra-
tion. It is my belief that either the
General Assembly, or the Supreme
Court, will soon begin an in-depth look
at state-wide mandatory ADR.

One last thought, the ABA has devel-
oped as you know, standards which
recommend the number of cases a trial
judge (in a court of general jurisdiction)
should have. The ABA recommends
between 700 and 900 per year. In Ken-




tucky, we have over 22 circuit judges
that have more than 900 cases per
year, and we have 25 more that have
less than 700 cases per year. On the
extreme side, we have 2 judges who
have less than 500 cases and do not
have to travel. We also have several
judges who have over 1,200 cases per
year. And yet, they all make the same
salary and have the same job benefits.
This situation, obviously cries out for a
re-circuiting and re-districting bill. | will
recommend to the Supreme Court (and
to the General Assembly) such a bill in
the 1996 session. If you think pay raise
for public advocates and judges was
difficult to achieve, wait till you see this
one!

The next major concem of judges-was,
partially solved by the 1994 session of
the General Assembly. That is, of
course, the area of compensation and
retirement benefits. Even with the pay
raise given, our judges - particularly at
the appellate level, are in the lower
range of other state judges. Although
the quality of Kentucky judges is good -
it could be better. We need more trial
attorneys (both criminal and civil) on
the bench - at all levels. To achieve
this goal, we must continue to upgrade
the salaries and other fringe benefits.

Finally, another project in the works is
a study of the present Kentucky discip-
linary code for attorneys. As you may
know, several years ago the President
of the Kentucky Bar Association,
Sheryl Snyder, invited the American
Bar Association to study our present
system of attorney discipline and to
make recommendations for change. A
Blue Ribbon, select committee of attor-
neys (none from Kentucky) did so. The
ABA filed an extensive written report
with the KBA and with the Kentucky
Supreme Court. [tanalyzed our present
system - section by section - and made
recommendations for change. The
major change suggestions lie in the
following areas:

1. Involving lay people in the system;

2. Opening the system to the public
at the inquiry tribunal level;

3. Removing the disciplinary function
from the present Board of
Governors and creating a separate
body to deal with those matters.

There were numerous other sugges-
tions, which were not nearly as drama-
tic or controversial. All of those
proposed changes appear in the spring
issue of the Bench and Bar. If you
have not, you should take a few
moments and read them.

Following this, the KBA responded by
studying the ABA report, and issued a
report itself, which made certain recom-
mendations. This report also appears
in the Bench and Bar. You should also
study this.

" On Wednesday, June 22, 1994, at the

KBA Annual Meeting in Lexington,
beginning at 8:30 a.m. there was an
extensive discussion of the ABA and
the KBA plans. The session will be
video-taped, and will be shown at the
district bar meetings this year. Hope-
fully, the Supreme Court then will
tentatively adopt a new set of rules,
and there will be presented - for
comments and questions - at the 1995
Annual Meeting of the KBA in Louis-
ville. Final action would be taken by the
Supreme Court in August or Septem-
ber of 1995, and any new rules would
become effective in January of 1996.

As you can see, we consider this issue
to be one of major importance and we
plan on an in depth study and hope-
fully, will have substantial input from
Kentucky's attorneys before final action
is taken.

As my 12th year as Chief Justice winds
down, and as my 15th year on the
Court nears an end, | realize that | am
well along in becoming a senior citizen.
My years on the Court have been re-
warding in many ways and disappoint-
ing in others. In those years, as all of
you are keenly aware, there have been
many, many changes in the legal pro-
fession. And, | suggest, not all those
changes are for the better.

What saddens me most is the fact that
our profession (at least much of it) has
become a trade, a business. Too many
of us are no longer professionals.
Fortunately, that change has not oc-
curred in your area - your specialty.
You are still professionals - dedicated
to service. That is not to say that alf
other attorneys have become trades-
people. Thankfully, we stilt have many
attorneys - particularly in small firms
and individual practiioners - who are
attorneys in the traditional sense. Sure,
they earn money, but they also serve.
Money is not their primary goal. The
practice of law is - to them - very
rewarding in all ways.

| could speak much longer about this
sad turn of events in our great profes-
sion. | could tell you that lawyer adver-
tising, authorized by the U.S. Supreme
Court as being constitutional, is the
primary cause of this. | could tell you
about the awful effects of the Shapiero

case, where direct mail solicitation was
declared to be constitutional. | could
also tell you that simply because
something is constitutional does not
make it right. | could harangue and
maybe bore you - and recite a litany of
things we can do (and should do) to
begin the long road of change - to
restore our profession to its greater
days.

Time will not permit me to do this. |
would only say that | hope you will not
change. | hope the defense of indi-
gents, charged with crimes, will stay as
it is. (With however, better pay and
more resources with which to do your
work.) | hope that by example and by
positive action, you will carry the torch.

| know that this talk has given you the
impression that | am a prophet of
gloom and doom. You may infer that |
have become cynical and pessimistic
in my old age. Perhaps that is true, to
a certain extent. Clearly, not all lawyers
have lost their professionalism. Clearly
we have many men and women labor-
ing in the legal vineyard who do serve
the public. The problem is, as in all
facets of life, that the impression - the
message - given by the few - too often
becomes the message given by the
many.

Over the past 14 plus years, | have
seen many fine, highly professional
lawyers - particularly among the young.
| see a re-birth of old ideals and
principles. | hope, and | believe, that
this trend will continue to grow and that
the infectiousness and energy of these
young people - young in age and
young in ideals - will ultimately prevail.
| believe it will.

ROBERT F. STEPHENS
Chief Justice

Supreme Court of Kentucky
Capitol Building

Frankfort, Kentucky 40601

Tel: (502) 564-6753
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*There is far too much
law for those who can
afford it and far too little
for those who cannot.”

- Derek Bok
former president of
Harvard University, in a
1983 report to the
Board of Overseers
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22nd Annual Public Defender
Training Conference Highlights

Julie Butcher of Landrum & Shouse in Lexington, Kentucky
speaks on The Quest for Equality: Issues of Sexual
Harassment and Balancing Interests

To an overflowing crowd, world renouned,
Terence MacCarthy, long-time Chicago federal defender,
directs the audience on Look Good Cross-Examination.

Ed Monahan explains why a triangle has 3 sides!

.

David Niehaus on Common Prosecutor Tricks
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Capital Case Update

Thompson, Thomas, Hunter, Jacobs, Bowling, Bussell, Simmons

KENTUCKY CASES

Thompson v. Commonwealth
862 S.w.2d 871 (Ky. 1993)

Reversed: 6-1.

Majority:  Leibson (writing), Stephens,
Lambert, Combs, Reynolds,
Spain

Minority:  Wintersheimer (writing)

Issues addressed: 6 of 36 briefed

When Western Kentucky Farm Center
employee Fred Cash picked up inmate
William Thompson for work on May 9,
1986, although it was warm, Thompson
had street clothes on under his prison
work clothing and he wore brown suede
shoes rather than work boots. He also
had a razor in his pocket and took along
an extra jacket and pair of glasses, both
of which he did not need. Thompson,
supra, at 872.

After Thompson had trouble hooking a
chain to a tractor so the two could start it
and Cash told him it should not be that
hard, Thompson thought Cash was criti-
cizing him, and his eyes welled up with
tears. He picked up a hammer and hit
Cash as he knelt on the ground. Thomp-
son admitted hitting Cash once, but a
pathologist testified that Cash had been
hit twelve times with the hammer.
Thompson then pulled Cash’s body into
barn and removed Cash's keys, wallet
and knife. Thompson took the prison van
and in a gas station in Princeton, shaved
his mustache and goatee, changed his
hairstyle and bought a bus ticket to
Indianapolis. When the bus arrived in
Madisonville, Thompson was arrested.
Id, at 873.

CHANGE OF VENUE

On October 6, 1986, two days before the
trial was to begin, counsel filed a change
of venue motion, which included affidav-
its and a good number of newspaper arti-
cles, transcripts of local radio broadcasts
concerning the case and a copy of a let-
ter to the editor of a local paper, referring
to Thompson's 1974 Pike County convic-
tion and bearing the signatures of 150

local residents. One day later, counsel
filed the results of a sampling public
opinion poll, which showed that 94% of
Lyon County citizens knew about the
case; 44% thought Thompson guilty, and
52% preferred that Thompson be given
the death penalty. The Commonwealth
filed four affidavits showing that
Thompson could be given a fair trial in
Lyon County.

At the October 8, 1986, hearing, the
prosecution raised the lack of reasonable
notice of the filing of the petition. The tria!
court denied the motion for that reason,
without commenting on the merits. How-
ever, in its order overruling the motion for
new trial, the court said that “one of the
few motions" which "may have had merit"
was Thompson's change of venue
motion. /d. at 873.

The trial court was correct in denying the
motion for change of venue because
"appellant was aware of the pre-trial
publicity, the feelings of the community
about the case, and that such a delay
constituted (sic) a waiver of the right to
file a petition two days before the trial.”
The trial court did not abuse its discretion
by denying the motion. /d. at 874.

RESTRICTIONS ON
INDIVIDUAL VOIR DIRE

The Supreme Court reiterated its post-
trial holding in Grooms v. Common-
wealth, 756 S.W.2d 131 (Ky. 1988), that
the trial court holds final authority to
decide whether individual voir dire is to
be conducted, but said that "in this case,
where the prior knowledge of the case is
the subject matter”, the “better practice™
was for questioning to be conducted out
of the presence of the other jurors.
Thompson, supra, at 874,

The first twenty-five veniremen were
questioned as a group, then by counsel
individually. For the following prospective
jurors, the trial court ordered that indiv-
idual examination about pretrial publicity
on the death penalty could not be con-
ducted. Explaining that out of conven-
ience to the jurors and because he felt

trial counsel were asking inappropriate
questions, the trial judge conducted the
questioning himself. It was "clear” to the
Supreme Court, despite questions about
“changing horses in the middle of the
stream”, that the trial court adequately
questioned jurors about pretrial publicity
and the death penalty. However, the
Supreme Court did suggest on retrial that
voir dire be conducted following their
"better practice” (individual voir dire). Id.

FOR CAUSE EXCUSALS

Venireman Virgil Peek knew both the
Commonwealth's Attorney and the chief
investigating officer of the crime. He was
in favor of the death penalty, but needed
proof "beyond a shadow of a doubt.”
However, he stated several times that he
believed in "an eye for an eye” and also
felt that a person "should receive what he
has accomplished.” /d., at 875.

Goldia Parrish was related to a prison
employee and knew many other prison
employees. She had detailed knowledge
of the facts of the case, including that
Thompson had a prior murder conviction.
She also thought Thompson "might be
guilty*, and that whoever had killed Cash
"should have the penalty.” She also could
not consider mitigation. The defense was
forced to use a peremptory after its
cause challenge was denied. Id.

V.T. Holt initially claimed that he knew
nothing about the case and had not dis-
cussed it with anyone. However, after
defense questioning, he admitted that he
had signed a letter to the editor of the
local paper, which included certain facts
of the previous murder for which Thomp-
son had been convicted. Holt sat on the
jury. ld.

Hylan Galusha also sat on the jury, des-
pite knowing the chief investigating offi-
cer of the crime, and having discussed
the case with his two brothers, who
worked at the prison. /d.

Each of these persons "had strong pre-
conceived notions about {Thompson's
guilt], based on knowledge from several
sources...It cannot be argued that each
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of the venirepersons was impartial.” /d at
875. Thus, the trial court abused his dis-
cretion by not removing those persons.

REFUSAL TO INSTRUCT
ON THEFT AND
SECOND DEGREE ESCAPE

The trial court rejected Thompson’s ten-
dered instructions on theft and second
degree escape. The Supreme Court
agreed with the trial court, saying that
Thompson virtually admitted killing Cash
and that in closing argument, defense
counsel did admit that Thompson had
killed Cash, therefore, the murder "cer-
tainly qualifies as a use of force™--an
element of Escape First, and as a "phy-
sical injury™--an element of robbery first.
With those criteria, the jury could have
concluded only one of two things:
Thompson was guilty of all charges, or
he was not guilty of all charges. /d, at
876.

REFUSAL TO
INSTRUCT ON EED

The evidence showed that Thompson felt
"uneasy" and “upset” because he felt
Cash criticized his work. Under the
McClellan v. Commonwealth, 715 S.W.2d
464, 468 (Ky. 1986) definition (temporary
state of mind so "enraged, inflamed or
disturbed" as to overcome one's judg-
ment and cause his to act uncontrollably
because of the disturbance rather than
evil or malicious purposes), Thompson's
"unease” and "upset" did not necessitate
an EED instruction. Id., at 877.

USE OF 1974 CONVICTION
AS AGGRAVATOR

One of the aggravators used was
Thompson’s prior conviction for a capital
offense. However, the Supreme Court
had found in a 1987 opinion that Thomp-
son's 1974 conviction was still pending.
Thompson v. Commonwealth, 736
8.W.2d 319 (Ky. 1987). Because a crimi-
nal appeal "suspends the judgment,”
which does not become final until the
appeal is completed, the Commonwealth
improperly relied on the 1974 conviction.
Thompson, supra, at 877, citing Foure v.
Commonwealth, 214 Ky. 620, 283 S.W.
958 (1926).

DISSENT

Chief Justice Stephens concurred in the
majority opinion, but dissented because
of his feeling "an overwhelming sense of
deja v in reading the briefs and parts of
the transcript of this case because "[tjhe
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highly charged atmosphere of the poten-
tial jurors in this case is identical to that
in Grooms”, in which case Justice Step-
hens dissented because he felt the need
for a change of venue. Thompson, supra
at 878. Stephens also felt that because
of McClellan, Dean v. Commonwealth,
777 S.W.2d 900 (Ky. 1989) (instruction
on EED needed whether used as ele-
ment of murder, manslaughter or as miti-
gating circumstance); and Holbrook v.
Commonwealth, 813 S.W.2d 811 (Ky.
1991) (EED instruction needed so jury
could differentiate between intentional
murder and manslaughter first), an EED
instruction should have been given. /d.

DISSENT

Justice Wintersheimer dissented because
he felt the trial court did not abuse his
discretion in refusing the for cause
strikes and because there was sufficient
aggravation “to permit the punishment" in
this case. /d.

Thomas v. Commonwealth
864 S.w.2d 252 (Ky. 1993)

Vacated and remanded: 5-2 majority

Majority:  Leibson (writing), Stephens,
Combs, Lambert, Reynolds.

Minority: ~ Wintersheimer and Spain.

6 of 34 issues addressed {two broad

areas)

Alfred Thomas and 16-year-old William
David Morton were charged with the
1987 slashing murder of Grace Back, a
75-year-old widow living in Knott County.
Her body was found in the road 150
yards from her house, which had been
burglarized and burned.

Prior 1o trial, Morton pled guilty to the
murder, testified at Thomas' trial and
afterwards received a 30-year sentence.
In his pretrial statements, Morton said
that Thomas instigated the crime and
was the sole person who slashed the vic-
tim. Attrial, Morton acknowledged that he
also slashed Back, but said that Thomas
was the one who said the two had to kill
the victim, who first caught up the fleeing
victim, and who first slit her throat.
Finally, Morton said, Thomas "just went
crazy on her.” Defense theory was that
Thomas was too drunk to know what
happened and too intoxicated to form the
specific intent to burglarize the house or
to be the instigator of the crimes.
Thomas, supra at 253.

JURY SELECTION

During voir dire, two jurors initially
responded that they were firmly com-

mitted to the death penalty were Thomas
to be convicted, but after questioning,
each said they could consider all sen-
tencing options. They were not chal-
lenged for cause. The third, Walter
Davidson, was unequivocal: he felt
Thomas deserved death if he were found
guilty. The prosecutor attempted to
rehabilitate Davidson, who answered that
he could decide a proper penalty based
on evidence heard during the penalty
phase. However, Davidson "indicated a
bias so strong that the prosecutor's
questions did not serve to remove the
disqualification.” The other two jurors
were not struck, "no doubt because the
defense had run out of peremptory chal-
lenges and their somewhat equivocal
answers made leaving these undesir-
ables on the jury less onerous than
others." Id., at 254-255.

Other jurors who indicated they could not
consider some types of or any mitigation
at all were not challenged for cause.
None of their answers suggested that the
trial court sua sponte should have ex-
cused them, however, “their answers
were such that common sense suggests”
the defense would have desired to
exercise peremptories had any been left.
Id

Gilbert Hall said that he would be more
likely to believe Morton's testimony
because he had ready Morton's story in
the newspaper. Hall was peremptorily
challenged. McCray Amburgey knew that
Grace Back had been slashed and her
home burned, and thus, could not pre-
sume that Thomas was innocent. Ambur-
gey was also released on a peremptory
challenge. Still another juror said his
wife was possibly related to the victim,
but that fact would not influence his
decision. He was not challenged for
cause. Id, at 256.

Gary Dixon, who sat on the jury, was
married to the prosecutor's first cousin,
but didn't think sitting on the jury would
cause him any embarrassment. However,
the juror also said that because of
newspaper reports, he would consider
Thomas more responsible than Morton.
Because of Dixon's relationship to the
prosecutor, he should have been ex-
cused for cause. Moreover, the Common-
wealth "knew it was error to overrule the
previous challenge” because when it
came time to select alternates, the Com-
monwealth offered to "agree” with the
cause challenge and have Dixon as an
alternate. /d.

Furthermore, the cause challenges to
Walter Davidson, Gilbert Hall and
McCray Amburgey should have been




permitted, as should the challenges to
two more jurors. The fact that four other
jurors who were "obviously undesirable”
because of their voir dire answers sat
"provides reason to believe the defense
ran out of peremptories before being able
to strike them.” /d. at 257.

The Supreme Court disagreed with the
Commonwealth's assertion that once
jurors agree to accept the responsibility
to decide the case impartially, any bias
suggested by a previous answer is harm-
less.

There is no 'magic’ in the 'magic
question."....The message from this
decision to the trial court is the
‘magic question’ does not provide a
device to ‘rehabilitate’ a juror who
should be considered disqualified
by his personal knowledge or his
past experience, or his attitude as
expressed on voir dire....[T]he con-
cept of ‘rehabilitation’ is a mis-
nomer in the context of choosing
qualified jurors...[We] direct trial
judges to remove it from their
thinking and strike it from their
lexicon.

Id. at 258, quoting Montgomery v. Com-
monwealth, 819 SW.2d 713, 718 (Ky.
1992), emphasis in original.

ROSS v. OKLAHOMA

The Commonwealth based its second
contention—that the errors were unpre-
served because none of the jurors chal-
lenged for cause participated in the
verdict and because defense counsel did
not request additional peremptories--on
language in Turpin v. Commonwealth,
780 S.W.2d 619 (Ky. 1989} (no prejudice
because jurors removed by defense per-
emptories) and Dunbar v. Common-
wealth, 809 S.W.2d 852 (Ky. 1991) (de-
fendant's right to impartial jury infringed
only if unqualified juror sits). Id.

This language conflicts with RCr 9.36
and RCr 9.40 and is a misunderstanding
of Ross v. Oklahoma, 487 U.S. 81, 108
8.Ct. 2273, 101 L.Ed.2d 80 (1988) (in
order to preserve “cause” errors per-
emptory must be exercised to remove
juror, all peremptories must be exhausted
and defendant must prove that incom-
petent juror forced upon him), because,
unlike Ross, Kentucky law "presumel[s]"
prejudice. In other words, a defendant is
entitled to reversal in cases in which he
has been forced to exhaust peremptories
against jurors who should have been
excused for cause. Furthermore, the
Kentucky Rules of Criminal Procedure

require only that a party exercise all of
his peremptories, not that a peremptory
be exercised on a particular juror or that
he prove his claim. Thomas, supra, at
259.

The object of voir dire is to start
the trial on a level playing field; itis
not a level playing field if there are
jurors on the panel who are predis-
posed to decide one way or the
other, A defendant has been
denied the number of peremptory
challenges procedurally allotted to
him when forced to use peremptory
challenges on jurors who should
have been excused for cause.

Id., emphasis in original.

USE OF "RECOMMEND"
IN PENALTY
PHASE INSTRUCTIONS

Thomas was tried in 1988, three years
after Caldwell v. Mississippi, 472 U.S.
320, 105 S.Ct. 2633, 86 L.Ed.2d 231
(1985) (unconstitutional for jury to be led
to belief that it does not bear responsi-
bility for sentencing a criminal defendant
to death).

Although previous Kentucky cases first
denounced, and then banned, use of the
word “recommend” in penalty phase in-
structions, the prosecutor asked Thomas'
jury to "recommend" that the trial court
sentence Thomas to death. The instruc-
tions on burglary and arson reinforced
this theme by calling for the jury to fix
sentences on these crimes. /d. at 260,
citing Jce v. Commonwealth, 667 S.W.2d
671 (Ky. 1984); Ward v. Commonwealth,
695 S.W.2d 404 (Ky. 1985); and Tamme
v. Commonwealth, 759 S.W.2d 51 (Ky.
1989), emphasis added.

While there might be "some difficulty* in
reversing under the /ce/Ward standard,
the colloquy between juror Larry Dixon
and the court in which the court agreed
with the prosecutor that there was "an
automatic appeal” were Thomas to be
sentenced to death left the "question
whether the jury fully shouldered the
‘awesome responsibility’ for deciding the
death penalty (lce, supra)..in serious
doubt" and rendered the verdict unreli-
able. /d at 260-261.

DISSENT

Justice Liebson, joined by Justice
Combs, concurred with the majority, but
dissented from the assertion that no
other substantial errors existed. The trial
court abused its discretion in not granting

the defense motion for change of venue.

The case involved "a gruesome murder
in a sparsely populated, rural county,
with high visibility coverage of the
details®, including a complete account of
William Morton's statement piacing blame
directly on Thomas "with extensive quo-
tations.” All but two of the 67 veniremen
questioned had knowledge of the case,
either through reading or hearing about it
in the community or both. /d, at 261.

The trial court also improperly sup-
pressed evidence that Morton had two
prior convictions for burglary. The point
was not to impeach Morton' credibility,
but to disprove facts Morton asserted:
that Thomas was the lead instigator and
that Morton “was a relatively blameless
juvenile accomplice.” id at 262,
emphasis added.

The trial court also erred in not allowing
cross-examination on details of discus-
sions between Morton and his attorney
regarding the plea negotiations. Morton
testified that he was remorseful, not that
he wanted to escape punishment by first
confessing and then testifying. Justice
Liebson felt this was proper cross-
examination under Davis v. Alaska, 415
U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347
(1974) (refusal to allow cross-examina-
tion to show witness’ status following
juvenile adjudication denial of right of
confrontation) and a denial of Thomas’
"meaningful opportunity to present a
complete defense” under Crane v. Ken-
tucky, 476 U.S. 683, 106 S.Ct. 2142, 90
L.Ed.2d 636 (1986). /d, at 263.

Thomas should have been able to ident-
ify Morton's juvenile adjudications for
burglary as "a reasonably implied corol-
lary to statutory mitigator #5 (defendant
accomplice whose participation in capital
offense was relatively minor). The KRS
532.075(3)(c) mandate that the Kentucky
Supreme Court consider whether a death
sentence "is excessive or disproportion-
ate to the penalty imposed in similar
cases, strongly suggests the probity of
evidence of the sentencing disposition of
a confederate as mitigating evidence.” /d.

Finally, the jury may have been misled
by a verdict form which provided the only
place to list its finding that aggravating
circumstance(s) exist on the same form
which provided for sentences of either
Life Without Parole for 25 years or death.
in other words, the verdict forms could
have misled the jury into thinking it had
the option of only two sentences, rather
than a range of from 20 years to death.
Id. at 264.
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DISSENT

Justice Wintersheimer dissented because
he felt that Thomas “received a funda-
mentally fair trial.® /d. at 265.

Hunter v. Commonwealth
869 S.w.2d 719 (Ky. 1994)

Reversed: 4-3 majority

Majority:  Stephens (writing), Leibson,
Lambert, Stumbo

Minority:  Wintersheimer
Reynolds, Spain

2 of 26 issues addressed.

(writing),

In the early morning of June 25, 1990,
33-year-old Debbie Sue Stratton Hunter
burned to death in a fire that began in
the bedroom where she was sleeping
with her husband of five weeks. Three
days afterward, while in the hospital
recovering from second and third degree
burns to his legs and feet, 19-year-old
James Dewayne Hunter was charged
with the arson murder of his wife. Hunter,
supra, at 720.

James Hunter testified at trial that he
awoke, saw the house in flames and ran
through the fire to get out of the house.
Expert testimony indicated, however, that
the absence of burns on the bottom of
Hunter's feet and his upper body, his
lack of singed hair and/or respiratory
damage was inconsistent with Hunter's
story, as well as conclusions reached
about the intensity and course of the fire.
James Hunter also could not explain how
his burned blue jeans, which tested
positive for "weathered gasoline” were
found in a laundromat trash can some
yards away from the burned house. /d.

Undisputed testimony was that Hunter's
car had been seen going in the direction
of the victim's home between 2:30 and
2:45 a.m., shortly before the witnesses
heard sirens and saw the smoke and
light from the fire. Other testimony
detailed the couple’s turbulent marriage,
numerous separations, infidelities, the
victim's plans to seek an annulment and
an argument early on the evening before
the fire. Id.

PRE-TRIAL

On October 9, 1990, defense counsel
filed a motion for a Kentucky Correctional
Psychiatric Center (KCPC) evaluation,
which the trial court granted. On Dec-
ember 7, 1990, one month before frial
was to begin, the Commonwealth filed
notice of its intention to seek the death
penalty. By December 27, results of
Hunter's competency evaluation had not
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been obtained. In his motion seeking a
continuance because the competency re-
sults were not available, defense counsel
also asked that the court order that the
KCPC evaluation include information as
to the availability of any mental health
based defenses or mitigating factors. The
trial court ordered the additional evalu-
ation on January 10, 1991, and set the
trial for March 11, 1991.

Dr. Donald Beal, who had already spent
three hours determining Hunter's compe-
tency to stand trial, examined Hunter for
another thirty minutes in order to deter-
mine whether mental health defenses or
mitigation existed. /d,, at 721.

The KCPC report was filed on February
27, 1991, and stated that Hunter was
competent to stand trial and sane at the
time of the offense. However, the report
did not address either the issue of pos-
sible guilt phase defenses or whether
any mitigating factors existed. Beal
contacted defense counsel and told him
that Hunter may have an EED defense,
but that because of Hunter's "vagueness
during the clinical interview and..a
tendency to carefully censor his re-
sponses to this examiner”, he could not
pursue it any further. His opinion was
that Hunter's unwillingness to cooperate
was because of the non-confidentiality
warning Hunter received at the beginning
of the interview. Id.

COUNSEL
REQUESTS CONTINUANCE

At a non-evidentiary hearing the week
before trial, defense counsel moved for a
continuance based on Hunter's mental
condition. Counsel said that for seven
months he had observed Hunters
"steady deterioration” to the extent that
counsel doubted whether James Hunter
could assist in his own defense or testify
in his own behalf, and expressed again
Dr. Beal's inability to give a complete
assessment of James Hunter's mental
condition. Lastly, counsel said that he
had been trying to locate a private psy-
chiatrist and had finally been able to find
Dr. David Shraberg, who could evaluate
James Hunter the next day. /d, at 721-
22. The trial judge overruled the motion,
saying that counsel's observations of
"'depression, apprehension, or lethargy™
were not enough for him to grant a con-
tinuance. Further, the court said, the
only evidence it would consider would
be evidence that James Hunter was in-
competent to stand trial. /d, at 722,
emphasis added.

PENALTY PHASE

James Hunter was found guilty of murder
and arson on March 15, 1991, Counsel's
motion to postpone the penalty phase
until the next working day was denied. At
the beginning of the penalty phase on
March 18, counsel moved for a 24-hour
postponement so that Dr. Shraberg could
examine James Hunter and possibly test-
ify. The court overruled that motion. /d.

On April 11, 1991, the day of James
Hunter's formal sentencing, defense
counsel informed the court that Dr. Shra-
berg had conducted his examination and
that his preliminary report showed “more
severe signs of a [mental] iliness than a
mere personality disorder,” including
"probable borderline personality with
parancid and dependent features.” Dr.
Shraberg also offered his opinion that
James Hunter's 1Q was likely in the low
70s. Id.

DENIAL OF
FEDERAL DUE PROCESS

The trial court's denial of defense coun-
sel's motions for continuance violated
James Hunter's right to due process. The
Supreme Court examined the three fac-
tors set out in Ake v. Oklahoma, 470
U.S. 88, 76, 105 S.Ct. 1087, 1093, 84
LEd.2d 53 (1985), for determining
whether a continuance is mandated: 1)
the private interest; 2) the governmental
interest, and 3) the probable procedural
value of providing a psychiatrist and the
risk of an erroneous deprivation if psy-
chiatric assistance is not provided.
Hunter, supra at 723.

Private Interest. “In this capital case,
appellant's stake in the outcome cannot
be overstated, and must weigh heavily in
our analysis.” /d. at 723.

Government'’s economic interest. “{l]n-
substantial when compared to the inter-
est of both the State and the individual”
in obtaining an accurate outcome. The
Supreme Court noted the undercurrent in
the Commonwealth's arguments that this
case should be dispatched in the inter-
ests of judicial economy and forestalling
‘routine claims’ which are in reality, only
tactics designed to delay prosecution, but
said that requests for time to inquire into
matters that "are the basic tools of an
adequate defense™ should never be sub-
ordinate to the state's desire for exped-
iting cases, especially those in which the
defendant's life is at stake. Jd.

Value of psychiatrist. The Supreme
Court cited Hayden v. Commonwealth,




563 S.W.2d 720 (Ky. 1878), a similar
case in which counsel's observations of
his client were enough to trigger the RCR
8.06 mandate of an evidentiary hearing
to determine a defendant's present com-
petence to stand trial. The fact that the
KCPC report did not address possible
defenses or mitigating factors provided
the court with adequate grounds to grant
amotion for continuance under Lockettv.
Ohio, 438 U.S. 586, 98 S.Ct 2954, 57
L.Ed.2d 973 (1978). Finally, James Hun-
ter's somewhat bizarre behavior at trial,
remarked upon by both the court and the
prosecutor could have been enough to
raise the trial court's RCr 8.06 obligation
to inquire into Hunter's competency. Id.,
at 723-724.

Risk of Error. The risk of error analysis
involved two considerations: 1) the
defendant's need for psychiatric assis-
tance in the first place; and 2) the nature
of the consequences themselves.
"Clearly, as the probable value of
psychiatric assistance to an accurate jury
determination increases, so does the
actual risk of error in its absence.” More-
over, because of the "complex nature
and the finality of the consequences of a
capital trial,” the result of the error is
more serious as well.” /d at 724.

DENIAL OF
STATE DUE PROCESS

In its state due process analysis the
Supreme Court applied the six factors set
out in Snodgrass v. Commonweaith, 814
S.w.2d (Ky. 1991):

Length of delay. Counsel's requests for
from "one day" to severa! weeks left "little
doubt that he was simply trying, in good
faith, to obtain sufficient time for a
thorough psychiatric evaluation of his
client” Furthermore, in light of the fact
that the KCPC psychologist could not
grant Hunter confidentiality, counsel's
request could not be seen as
unreasonable. /d.

Previous continuances. Only two con-
tinuances were granted in the six months
between arraignment and sentencing. In
Snodgrass itself, four continuances had
been granted in a sexual abuse trial held
one year after arraignment. The Supreme
Court did not prescribe a certain time, but
said that the trial court has the authority
and the duty to proceed in a manner
which allows "reasonable development
and presentation of relevant evidence."
Id. at 725.

Inconvenience to litigants. In opposing
Hunter's counsel's motions, the Com-

monwealth never alleged that further de-
lay would inconvenience it or any wit-
ness. In Snodgrass, the Commonwealth
objected to the delay because “[wle
have a room full of witnesses and have
everybody subpoenaed in." Snodgrass,
at 580.

Whether the delay is purposeful or
caused by the accused. Unlike in
Snodgrass, defense counsel's requests
for continuance were based on "bona
fide doubts about his clients present
competency.” He also had reason to
believe that an additional examination
could form the basis of an EED defense,
or at least be the basis for EED
mitigation. /d,, at 725.

Availability of other competent
counsel. Inapplicable to the case.

Complexity of the case. "The fact that
resolution [of this case] may eventually
lead to [Hunter's] execution renders the
need for a complete, accurate evaluation

of his mental health thoroughly
compelling.” /d.
Identifiable prejudice. Each of the

above issues could have affected the
outcome of the trial.

PENALTY PHASE
INSTRUCTIONS

The trial court refused to give an EED
mitigation instruction. While the Supreme
Court "agreed” that the evidence did not
warrant a guilt phase instruction, it felt
that James Hunter was entitled to the
instruction on EED as mitigation, simply
because of the circumstances of the
case:

At the time of the crime, [James
Hunter] was a nineteen year old
man of limited mental capabilities,
married to the victim who was
thirty-three years of age. Testimony
at trial portrayed a disturbed young
man involved in a five-week marri-
age that suffered from numerous
separations and regular infidelities
on the victim's part...The record
also indicates that [James Hunter]
and his wife fought constantly...
Additionally, there was evidence
that [James Hunter] knew his wife
had gone camping with another
man the weekend of the fire and
was also with a man at her house
the night of the fire.

Id, at 726.

"There existed more than sufficient
grounds in support of an instruction to

the jury on the statutory mitigating factor
of extreme emotional or mental distur-
bance.” /d.

DISSENT

Justice Wintersheimer, joined by Justices
Spain and Reynolds, dissented, because
he felt the trial court did not abuse his
discretion in denying Hunter's contin-
uance motions and because the penalty
phase instructions were correct. /d, at
727-728.

Jacobs v. Commonweaith
870 S.w.2d 412 (Ky. 1994)

Reversed: 5-2 majority.

Majority:  Reynolds (writing), Stephens,
Lambert, Leibson, Combs
(special justice)

Minority:  Wintersheimer (writing),

Spain.
§ of 42 issues addressed.

In 1986, Alice Lloyd College student Judy
Howard was found bludgeoned to death.
Clawvern Jacobs was found about seven
miles from the scene and told police a
story about three or four persons who
had driven out of the mountains in a
truck, "whipped" him and took the victim
away. Found in the cab of Jacobs' truck
were a pair of lady’s blue jeans, a white
blouse and bra, keys with the name
"Judy" on the identification and a jacket
with Judy Howard's Alice Lloyd identifi-
cation in the right pocket. Jacobs, supra,
at 415,

VENUE

The murder was described by Knott
County officials as one of the most brutal
in county history. Initial and subsequent
news reports described Jacobs' convic-
tion for a killing under similar circum-
stances and his release after the earlier
conviction was overturned on appeal.
Opinions, not only to Jacobs' guilt, but
also to what punishment he should re-
ceive were reported. A public fund raising
event raised $2,922 to aid in Jacobs' pro-
secution. A public opinion survey/poll
filed in the record indicated that 98 of
100 persons called had read or heard
about the crime; 93 persons had heard
both radio and television reports; some of
those 93 persons had heard at least 100
reports; 85 people considered Jacobs
guilty; 65 people thought Jacobs would
receive a fair trial in Knott County. Even
with all this evidence, the trial court
overruled a change of venue motion.

Of the 153+ people individually voir dired,
112 were excused because of precon-
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ceived opinions about Jacobs’ guilt, could
not presume Jacobs’ innocence, or ad-
mitted knowledge of his prior conviction.
Of the 38 jurors accepted, 19 initially
opined that Jacobs was guilty; four of
those actually sat on the case. /d.

Although jurors do not have to "be totally
ignorant of the facts and issues involved"
in a case, under the totality of the circum-
stances of this case, it was clear that a
change of venue shouid have been
granted. "Even the appellant's investi-
gator was immobilized by fear and the
appellant's attorneys worked under an
atmosphere of apprehension.” Id, at
418,

JACOBS’ CONTROL
- OF HIS DEFENSE

Defense counsel presented an insanity
defense over Jacobs' objection and de-
sire to present a defense of innacence.
The trial judge knew that Jacobs ob-
jected to the insanity defense, because
he had received a letter to that effect.

Jacobs’s Sixth Amendment right to pre-
sent his defense was undermined by
counsel's presentation of the insanity
defense. "Neither counsel nor the court
has the power to contravene a defen-
dant's voluntary and intelligent decision
to forego an insanity defense.” Jd. at
418, citing Dean v. Commonwealth, 777
S.W.2d 900 (Ky. 1989). The Supreme
Court added that were it not reversing on
the venue issue, the facts of this case
"even more glaring than in Dean" would
require that the judgment be vacated and
remanded.” /d

In the future, if counsel has fully informed
adefendant of the considerations bearing
on the decision to present an insanity
defense and the defendant insists on an
"ill-advised” course of action, counsel
should inform the trial court of the conflict
between the two and seek "a determina-
tion of whether the accused is capable of
voluntarily and intelligently waiving the
defense.” Even if a defendant is compe-
tent to stand trial, he may, nevertheless,
be incapable of making an intelligent
choice about the type of defense to
present. /d.

Further, the court mandated that any in-
quiry into Jacobs' competency held upon
retrial question be on the record. If the
defendant is incompetent to make the
choice, counsel should proceed "as the
evidence and his professional judgment
permit." However, if the defendant is
found competent to make the decision to
waive the defense, "both counsel and the
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trial court must proceed according to the
defendant's wishes." /d, citing Dean,
supra,

IMPROPER
CROSS-EXAMINATION

During the cross-examination of Dr. Can-
dace Walker, a KCPC psychiatrist, the
prosecutor noted that from 1979 and
1981, Walker did not practice medicine.
Walker questioned the relevance of the
information, but the prosecutor finally
elicited the information that Walker was a
"professional belly dancer. Id at 419.
The court sustained the defense objec-
tion and admonished the jury. The Sup-
reme Court could find no relevance in the
questioning "to the issues of this case...
Such prosecutorial misconduct does not
equate to properly disqualifying but only
demeaning the defense expert in the
minds of the jury..." However, the court
found that the trial court's admonition
cured the error. /d,

AGGRAVATOR

KRS §32.025 denotes eight aggravators
to be used in deciding upon a penalty. In
this case, the prosecution offered the ag-
gravator of attempted rape. Attempt
crimes do not appear in the statute. /d.,
at 420.

Because the "literal language* of the last
sentence is in conflict with the general
purpose of the statute, the Supreme
Court found ‘“inartfully drafted” that
portion of the statute which states that:

[iln all cases unless at least one of
the statutory aggravating circum-
stances enumerated in subsection
2 of the section is so found, the
death penalty or the sentence to
imprisonment for life without benefit
of probation or parole until the
defendant has served a minimum
of 25 years of his sentence, shall
not be imposed.

Id, citing KRS 532.025(3).

In other words, under the statute, “the
jury's consideration of aggravating cir-
cumstances was not limited to one exact-
ingly and specifically enumerated.” The
jury made the required finding of aggra-
vation when it found that at the time he
kilied Judy Howard, Jacobs was “engag-
ing in the commission of rape in the first
degree.” Thus, even though the jury
found Jacobs guilty of attempted rape in
the guilt phase and first-degree rape in
aggravation, "this does not infer that the
jury acquitted [Jacobs] of first-degree

rape during the guilt phase,” because the
instructions did not require such a
determination. /d.

JURY’S RESPONSIBILITY
FOR SENTENCING

Although Jacobs asserted that the trial
court characterized the jury’s verdict as a
recommendation, "the record discloses a
change and a correction wherein the
term 'fix the defendant's punishment’ was
used in lieu of the impermissible term.”
Id. at 421. Thus, no error occurred.

DISSENT

Justice Wintersheimer, joined by Justice
Spain, wrote in dissent that, on the facts
of the case, he did not believe Jacobs
was entitled to a change of venue. Fur-
ther, he did not believe it was error for
trial counsel to present an insanity
defense because the record did not make
it "abundantly clear” that Jacobs per-
sonally objected to that defense. Id.

Bowling (Thomas Clyde) v.
Commonwealth
873 S.w.2d 175 (Ky. 1994)

Affirmed. 5-2 majority

Majority:  Wintersheimer (writing),
Stephens, Lambert,
Reynolds, Spain.

Minority:  Leibson (writing), Burke (in

part) (writing).

Thomas Clyde Bowling was sentenced to
death for the April, 1990, murders of
Eddie and Tina Earley and the wounding
of their two-year-old son. The prosecution
could give no motive for the shootings.
Evidence introduced at trial showed that
Bowling's wife had left him, he was hav-
ing trouble finding work, and that he had
been somewhat suicidal prior to the
crimes. Bowling, supra, at 177.

VENUE

During voir dire, the trial judge decided to
add four jurors to the panel, even though
only 44 potential jurors were required
(the defense had received 18 peremptory
challenges; the prosecution 12). The
court stated that the additional four jurors
were "'protection against unseen things
and revised opinions.”™ Bowling did not
object at that time, but the following day,
asked that the trial court review its
decision not to strike two previously
qualified jurors for cause. The next
morning, the court agreed to strike one of
the jurors. /d., at 177.




S’

There was found no substantial deviation
from the random selection of jurars; nor
did the court abuse its discretion in
refusing to issue cause strikes to jurors
who allegedly were biased. Each juror
said he was able to consider the full
range of penalties. The fact that some
jurors tended “toward the most severe
penalty when presented with specific
situations” did not mandate automatic
dismissal. /d.

Bowling’s claim that the court's refusal to
strike some jurors for cause caused
Bowling to unfairly exhaust his peremp-
tories was found to be without founda-
tion. The majority noted that Bowling had
been given "more than twice" the number
authorized by RCr 9.40. /d, at 178.

PROSECUTORIAL
MISCONDUCT

The prosecutor had not led the jury to
conclude that the legislature, rather than
the jury itself, had imposed the death
penalty. Furthermore, comments regard-
ing parole and "Golden Rule" violations
were found “far more limited" than those
in Clark v. Commonwealth, 833 S.W.2d
793 (Ky. 1992) and to have occurred in
the guilt, rather than the penalty phase.
Bowling, supra, at 178.

Prosecutorial assertion that it could not
comment on potential motive "because
only the man who pulled the trigger
knows" was found not to be a violation of
Bowling's Fifth Amendment right not to
incriminate himself because it did not
directly refer to Bowling. The prosecutor's
objection during the defense guilt phase
argument “did not denigrate the specific
mitigating circumstances presented by
the defense”, but merely gave an analy-
sis of the facts which tended to show
Bowling's guilt. Likewise, the prose-
cution's closing argument was based on
the evidence and reasonable inferences
to be drawn therefrom. /d.

SYMPATHY FOR VICTIMS

During the trial, several members of the
victims' family made emotional outbursts.
The court "took proper steps to limit
these distractions™; thus, no "undue
prejudice” was found. /d.

INSTRUCTIONS

Bowling was not entitled to instructions
on EED and Manslaughter First because
"there was no evidence that Bowling's
judgment was overcome on the morning
of the killings, nor any evidence that he
acted uncontrollably or as a result of

anything other than an evil or malicious
purpose.” Id. at 179.

Defense objections to transferred intent
were properly sustained. There was
evidence at trial that Tina Earley's
wounds couid have come from bullets
which went through her husband and
were intended for him; however the jury
was presented with "ample evidence”
that Bowling intended to cause both
Eddie and Tina Earley's deaths. /d. The
court properly refused to give mitigation
instructions on EED, mental disease or
defect and intoxication because "no
reasonable juror could have so deter-
mined with the evidence presented.” Id.
at 180.

Furthermore, the court properly refused
to instruct on each nonstatutory mitigat-
ing factor Bowling wished, because
“[tlhere is no requirement to enumerate
each...in detail.” /d.

Bowling's Mills v. Maryland, 486 U.S.
367, 108 S.Ct. 1860, 100 L.Ed.2d 384
(1988) argument also failed. The word-
ing of the instructions in Mills “is totally
different” and unlike Mills, there was no
requirement that jurors be unanimous in
applying the mitigating factors found. /d.

DISSATISFACTION
WITH TRIAL COUNSEL

Bowling told the trial court of his dissatis-
faction with his attorneys after the guilt
phase, and the trial court permitted Bowl-
ing to “fully set forth the basis for his
alleged dissatisfaction.” The court then
ruled, properly, that Bowling had not
given sufficient cause to discharge his
counsel. /d.

DOUBLE MURDER
AGGRAVATOR

The death penaity for the double murder
was not excessive because mitigation
clearly did not outweigh aggravation.
Finding the muitiple murder aggravator
did not violate double jeopardy because
once the jury determined that "two of
Bowling's acts of killing were intentional
and resulted in multiple deaths,” the
multiple murder aggravator was applic-
able. /d, at 181, quoting Simmons v.
Commonwealth, 746 S.W.2d 393 (Ky.
1988). Moreover, Bowling's sentence
was based on the murder of two separ-
ate victims, "all that is necessary.” /d.

DISSENT

In a dissent joined in part by Special
Justice Kathryn Burke, Justice Leibson

wrote that he would reverse on the trial
court's failure to instruct on EED and
manslaughter first in the guilt phase and
EED, mental disease or defect and intox-
ication in the penalty phase.

Leibson feit that the majority failed to
address Bowling's evidence demonstra-
ting the need for the instructions. Bowl-
ing's mother and sister testified about his
bizarre behavior, suicidal comments and
depression in the days leading up to the
murders. There was alsc evidence that
Bowiling's mental problems were exacer-
bated by his use of drugs and alcohol.
Id, at 183.

The Supreme Court "severely and unduly
limited the effect of EED as evidence of
diminished capacity at the penalty phase”
in McClellan v. Commonwealth, 715
S.W.2d 464 (Ky. 1988). Furthermore, the
Penal Code never intended to limit EED
"by requiring proof that the defendant
acted 'uncontrollably from the impelling
force of the extreme emotional distur-
bance rather than from evil or malicious
purposes.” /d, citing McClellan, supra,
at 468-469. The Penal Code never re-
quired that EED be 'the sole cause, or
the exclusive reason” for a homicide
before it applies. Both of those require-
ments changed with the court's decision
in McClellan. Id., at 183-184.

Nevertheless, the requirement for a pen-
alty phase EED instruction is even smal-
ler. The statute itself shows this lesser
degree: "even though the influence of
extreme mental or emotional disturbance
is not sufficient to constitute a defense to
the crime." I/d., at 184, quoting KRS
§32.025(2)(b)(2).

The penalty phase instructions also im-
properly omitted the use of mental illness
or retardation or intoxication as mitiga-
tion. Once again, the statute requires
only evidence that the defendant "'was
impaired.”™ /d.

In his penalty phase close, the prosecu-
tor acknowledged as much: "T.C. Bowl-
ing is not mentally ill. T.C. Bowling is
mean...", but went farther because it
"compounded the error by supplementing
the evidence with the prosecutor's per-
sonal experience and opinion, which is
obviously improper.” /d.

DISSENT

Special Justice Burke agreed with Justice
Leibson, but also felt that the prosecu-
torial misconduct was the same as that
criticized in Clark, supra. Id., at 185.
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PETITION FOR REHEARING

In a March 24, 1984 order denying Bowl-
ing’s petition for rehearing, the Suprems
Court addressed Bowling's three points.

First, the Court said that it did review the
trial court's failure to instruct on mitiga-
tion, and reiterated its conclusion that the
evidence did not support the contention
that the requested mitigation was present
in this case. /d.

Second, the court felt that the issue of
the trial court's failure to give specific
instructions on EED, mental disease or
defect and intoxication was "fully re-
viewed", and that once again, there was
insufficient evidence to call for a guilt
phase instruction on EED. /d.

Lastly, the court once again found that
the prosecutor's behavior did not rise to
that in Clark, supra. Id.

Justices Leibson and Stumbo would have
granted the petition for rehearing.

Bussell v. Commonwealth
1994 wl 141048
(April 21, 1994)

Affirmed.

Majority: Wintersheimer (writing),
Leibson, Lambert, Spain and
Reynolds.

Minority:  Stephens (writing) joined by
Stumbo

Stumbo (writing) joined by Stephens

Charles Bussell, a black man, was sen-
tenced to death by an all white jury for
the robbery and murder of an elderly
white widow.

RECUSAL

"Although the conduct of the trial judge
was not a textbook example of judicial
patience,” denial of the recusal motion
was not reversible error. Slip opinion, at
p. 2.

At the beginning of a hearing held on
June 13, 1991, the trial judge indicated
on the record that he had represented
Bussell on a murder charge in 1974. The
court indicated a willingness to recuse
himself, if a motion was made at that
time. Counsel stated that he and Bussell
had discussed recusal, but found no
reason to ask for it. Thus, "Bussell
clearly waived any objection to the trial
judge sitting on the case at that time.”
Id

August 1994, The Advocate, Page 38

Six days before trial, a 3-ground written
motion to recuse was filed. The first was
that the court had previously represented
Bussell on a federal criminal matter, on
which Bussell was sent to federal prison.
This ground is “factually incorrect.” The
trial court had indicated at the June 13
hearing that he represented Bussell in
state court on a charge later dismissed.
The recusal motion presented no new
facts which the court could have learned
during his representation of Bussell
which would render him biased against
Bussell. Slip opinion, at p. 3.

The second allegation, found without
merit, was that the trial court had ruled
on an ex parte motion for a search war-
rant. The third allegation, based on
newspaper reports, was that there had
been public disclosure of confidential
information pertaining to Bussell's com-
petency evaluation, including Bussell's
refusal to cooperate with the first psy-
chologist who attempted to examine him.
"The fact of trial competency is not con-
fidential and can readily be ascertained
from the public record in the case.” Thus,
Bussell was not prejudiced. Slip opinion,
atp. 4.

SYMPATHY FOR VICTIM

The victim's sister and son testified dur-
ing the trial. During his penalty phase
close, the prosecutor reminded the jury
that the victim had a sister and a son. It
is permissible that the jury know the vic-
tim was a living person and not a statis-
tic. Thus, "in view of the total picture
given to the jury”, Bussell suffered no
undue prejudice. Slip opinion, at p. 6.,
citing Sanborn v. Commonwealth, 754
S.W.2d 534 (Ky. 1988), and Templeman
v. Commonweailth, 785 S.w.2d 259 (Ky.
1990).

PENALTY PHASE
INSTRUCTIONS

Bussell argued that the jury should have
been given a ‘life option" instruction
(even though aggravation found, jury can
still sentence defendant to less than
death). "Instruction No. 4 clearly advises
the jury that it could recommend a
sentence of life. The verdict forms also
so indicate.” Id.

The trial judge used the word “recom-
mend” in "two isolated incidents” in the
instructions. This was a "technical
violation® of Grooms v. Commonwealth,
756 S.W.2d 131 (Ky. 1988}, but did not
unduly prejudice Bussell. /d.

DIRECTED VERDICT

Bussell was not entitled to a directed
verdict of acquittal on murder and rob-
bery. There was sufficient evidence for a
“reasonable juror” to find guilt as to both
murder and robbery first. Slip opinion, at
p. 8.

PREMATURE
. SENTENCING DECISION

Bussell argued that he was denied his
Sixth, Eighth and Fourteenth Amendment
rights because the trial court had already
prepared the final judgment and the trial
judge's report as required by KRS
532.075(1) before the final sentencing
hearing. The trial court conducted "a
proper [final] sentencing hearing and
heard evidence and argument on behalf
of the accused concerning the propriety
of the death sentence.” The judge’s pre-
paration of a "tentative draft® of the final
judgment did not affect his ability to con-
sider evidence and argument at the final
sentencing hearing. Slip opinion, at p. 9.

ARBITRARY APPLICATION
OF THE DEATH PENALTY

In his reply brief, Bussell introduced a
1992 Kentucky General Assembly study
collecting and analyzing the cases of all
persons sentenced ta murder from 1976
through 1991 in support of his claim that
the death penalty is more likely sought
against black persons, and that blacks
who kill whites are more likely to receive
a death sentence.

*The introduction of a 1992 study by
means of an appendix to the reply brief
gives the Attorney General no opportun-
ity to respond in any fashion.” However,
the study itself indicates "that it is dif-
ficult, if not impossible, to control any
perceived racial bias through judicial
review.” "[There is no logical connection
between the crime, the imposition of the
death penalty and racial bias.” Slip
opinion, atp. 12.

DISSENT

Chief Justice Stephens wrote that the
rule announced in Tamme v. Common-
wealth, 758 S.W.2d 51 (Ky. 1988), "could
not have been more unambiguous”: the
word “recommend" cannot be used in
referring to a jury’s sentencing responsi-
bilities anywhere at any phase of a cap-
ital trial. By its reference to the violation
as merely "technical”, the majority "ob-




scures well-defined waters and encour-
ages an impression that this Court does
not mean what it says.” Dissent, slip at
p. 1.

DISSENT

Justice Stumbo joined Chief Justice
Stephens’ dissent, but wrote that she
would also find that the prosecution was
allowed to introduced evidence for the
sole purpose of eliciting sympathy for the
victim,

Simmons v. South Carolina
To be reported at
114 S.Ct. 2187
(June 17, 1994)

Reversed.
7-2
majority: Blackmun (writing), Stevens,
Souter, Ginsburg
O'Connor (writing),
Rehnquist, Kennedy
(concurring in judgment)
Dissent:  Scalia (writing) and Thomas
In states where a defendant's future
dangerousness is an issue and state law
prohibits his release on parole, Four-
teenth Amendment due process requires
that the sentencing jury be informed that
the defendant is ineligible for parole.

In July 1990, Jonathan Dale Simmons
beat an elderly woman to death. Before
his trial on those charges, Simmons pled
guilty to Burglary First and two counts of
Criminal Sexual Conduct in connection
with two prior assaults on elderly women.

During the penalty phase of Simmons’
trial, the defense presented mitigating
evidence tending to show that Simmons’
behavior reflected serious mental dis-
turbances which stemmed from years of
neglect and extreme sexua! and physical
abuse suffered while Simmons was an
adolescent and that Simmons was a con-
tinuing danger to elderly women. Female
employees of the county jail where Sim-
mons had been held prior to trial also
testified that Simmons had adapted well
to life in the jail and that he had not been
violent to either inmates or staff,

Defense counsel asked the court to tell
the jury that “life imprisonment” in Sim-
mons’ case meant that he would serve
the rest of his life in prison. Counsel also
proffered the testimony of attorneys for
the Department of Probation, Parole and
Pardons and the Department of Correc-
tions that Simmons was not eligible for
parole or any other type of early release
program.

Also offered was a public opinion survey
conducted by the University of South
Carolina a few days before the trial. The
results showed that 7.1% of adults eligi-
ble to be jurors firmly believed that a life
sentence meant just that. Nearly half be-
lieved that a life-sentenced prisoner
might be paroled within 20 years; nearly
75% believed that release would occur in
less than 30 years. More than 75% of
those surveyed said that, were they to
serve on a capital jury, the amount of
time the defendant wouid spend in prison
would be an "extremely” or "very" factor
in their choice between life or death.

During deliberation, the jury asked
whether “the imposition of a life sentence
cart[ies] with it the possibility of parole?”
The court told the jury “[parole or parole
eligibility} is not a proper issue for your
consideration. The terms life imprison-
ment and death sentence are to be un-
derstood in their plan [sic] and ordinary
meaning.” Simmons, slip op. at p. 4.
Less than 30 minutes later, the jury
returned with a death verdict.

FALSE CHOICE

The jury’s misunderstanding of Simmons’
ineligibility for parole could have "had the
effect of creating a false choice between
sentencing [him] to death and sentencing
him to a limited period of incarceration.”
Simmons, slip op. at p. 5. The misper-
ception "was encouraged by the trial
court's refusal to provide the jury with
accurate information regarding [Sim-
mons'] parole ineligibility, and by the
State's repeated suggestion that [Sim-
mons] would pose a future danger to
society if he were not executed.” /d.
Although consideration of defendant's
future dangerousness is constitutional,
see Jurek v. Texas, 428 U.S. 262, 275,
(1976); California v. Ramos, 463 U.S.
982, 1003, no. 17 (1983), the South
Carolina statute does not mandate such
consideration, but includes it in non-
statutory aggravating evidence.

In assessing future dangerousness,
the actual duration of the defen-
dant's prison sentence is indis-
putably relevant..[ljt is entirely
reasonable for a sentencing jury to
view a defendant who is eligible for
parole as a greater threat to soc-
iety than a defendant who is not.
Indeed, there may be no greater
assurance of a defendant's future
nondangerousness to the public
than the fact that he will never be
released on parole.
Simmons, slip op. at p. 6.

Where the prosecution relies on future
dangerousness in its request for the
death penalty, "elemental due process
principles operate to require admission of
the defendant's relevant evidence in
rebuttal.” /d, citing Skipper v. South
Carolina, 476 U.S. 1 (1986). Gardner v.
Florida, 430 U.S. 349 (1977), also com-
pelled the decision reached in this case
because sentencing a man to death "on
the basis of information which he had no
opportunity to deny or explain” violates
fundamental due process.

The state's argument that parole ineligi-
bility could mislead a jury because future
legislative reform, commutation, clem-
ency and escape could allow Simmons’
release into society "is misplaced.” Sim-
mons, slip op. at p. 7. The instruction
counsel requested is more accurate than
no instruction at all, which could lead the
jury to speculate about exactly what "life
in prison” meant. Moreover, a large
number of states provide for life in prison
without parole as an alternative to the
death penalty.

STATE DETERMINES
INFORMATION GIVEN
IN SENTENCING

Generally, the Supreme Court will defer
to a state’s determination as to what a
jury should be told about its sentencing
decision. "In a State in which parole is
available, how the jury's knowledge of
parole availability will affect the decision
whether or not to impose the death pen-
alty is speculative, and we shall not light-
ly second-guess a decision whether or
not to inform a jury of information regard-
ing parole.” However, "nothing in the
Constitution prohibits the prosecution
from arguing any truthful information re-
lating to parole or other forms of early
release.” Simmons, slip. op. atp. 8.

If the state argues future dangerousness,
however, “the fact that the alternative
sentence to death is life without parole
will necessarily undercut the State's
argument regarding the threat the defen-
dant poses to society..[Djue process
plainly requires that [the defendant] be
allowed to bring [his parole ineligibility] to
the jury's aftention by way of argument
by defense counsel or an instruction from
the court.” /d.

The Court also disagreed with the South
Carolina Supreme Court's contention that
the trial court granted Simmons' request
for a parole ineligibility instruction when it
told the jury that life in prison was to be
understood in its “plain and ordinary
meaning.”™ because "[flor much of our
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country's history, parole was a mainstay
of state and federal sentencing regimes,
and every term (whether a term of life or
a term of years) in practice was under-
stood to be shorter than the stated term.”
Thus, an instruction to understand life in
prison "in its plain and ordinary meaning®
does nothing to dispel a juror's fears that
a defendant may be back on the streets
at some point. Simmons, slip. op. at 8-S.

Furthermore, the court's instruction that
the jury was not to consider parole and
that it was not a proper consideration

actually suggested that parole was
available but that the jury, for some
unstated reason, should be blind to
this fact. Undoubtedly, the instruc-
tion was confusing and frustrating
to the jury, given the arguments by
both the prosecution and the de-
fense relating to [Simmons’] future
dangerousness, and the obvious
relevance of [Simmons'] parole
ineligibility to the jury's formidable
sentencing task.

Simmons, slip op. at p. 9.
CONCURRENCE

In her concurrence, Justice O'Connor
said that despite the Supreme Court's
"general deference” to state decisions
regarding what the jury will be told about
sentencing, she agreed that due process
requires that a defendant be aliowed to
present his parole ineligibility to the jury
in cases in which the only alternative
sentence to death is life in prison without
parcle. Simmons, slip op. at p. 13.

O'Connor also agreed that in this case,
because the jury felt compelled to ask
whether parole was available, it showed
that these jurors did not know whether a
person sentenced to life would be re-
leased from prison. Moreover, the prose-
cution's reference to “self-defense” in
asking for the death sentence "strongly
implied that [Simmons] would be let out
eventually if the jury did not recommend

a death sentence.” Simmons, slip op. at
p. 14,

CONCURRENCE

Justice Souter concurred in the decision
but feit the additional duty should be
imposed on the trial court.

CONCURRENCE

Justice Ginsburg felt that this case was
resolved under "a core requirement of
due process, the right to be heard.”

Simmons, slip op. at p. 15. However,
she did not read Justice Blackmun's
opinion to mean that the judge, rather
than defense counsel, must tell the jury
about a defendant's parole ineligibility.

DISSENT

Scalia felt there was "no basis for [the
pronouncement that due process requires
the jury's consideration of a defendant's
parole ineligibility when future dangerous-
ness is an issue), neither in any near uni-
form practice of our people, not in the
jurisprudence of this Court.” Simmons,
slip op. at p. 16.

The overwhelming majority of the 32
states with capital punishment statutes
do not allow information regarding parole
be given to the jury, although many of
those states include life without parole in
the jury's sentencing options. Even
among those states which permit the jury
to choose only between life and death,
South Carolina "is not alone" in not
allowing the jury to consider parole in its
decisions; four other states in "widely
separated parts of the country" follow the
South Carolina practice. Still others lack
any clear procedure. Only ten states fol-
low the procedure mandated by Sim-
mons. "This picture of national practice
falls far short of demonstrating a principle
so widely shared that it is part of even a
current and temporary American consen-
sus.” Simmons, slip op. at p. 16.

Although both Justice Blackmun and Jus-
tice O'Connor tried to bring Simmons
under the umbrella of Skipper, and Gard-
ner, supra, “it does not fit" /d. Both
Justice Blackmun and Justice O'Connor
presented a picture of a prosecutor who
stressed Simmons' future dangerous-
ness. In Scalia's eyes, "the record"
showed something quite different. a pro-
secutor stressing the nature of the
crimes, the murder of a 79-year-old
woman in her home, and the rapes and
beatings of three elderly women, one of
them Simmons' own grandmother. Fur-
thermore, future dangerousness outside
prison ‘was not even mentioned.”
Simmons, slip op. at p. 17.

Lastly, Scalia felt that the Simmons
decision was "difficult to reconcile” with
the decision in Romano v. Oklahoma,
114 S.Ct. 2004 (1994) (admission of prior
capital conviction irrelevant, but not
fundamentally unfair. * do not see why
the unconstitutionality criterion for
excluding evidence in accordance with
state law should be any less demanding
than the unconstitutionality criterion
Romano cites for admitting evidence in
violation of state law." Simmons, slip op.
atp. 19.

| fear we have read today the first
page of a whole new chapter in the
‘death-is-different’  jurisprudence
which this Court is in the appar-
ently continuous process of com-
posing...(at great expense to the
swiftness and predictability of
justice) year-by-year. The heavily
outnumbered opponents of capital
punishment have successiully
opened yet another front in their
guerilla war to make this unques-
tionably constitutional sentence a
practical impossibility. /d.

JULIA K. PEARSON

Paralegal

Ky. Capital Litigation Resource Center
100 Fair Oaks Lane, Suite 301
Frankfort, Kentucky 40601

Tel: (502) 564-3948

Fax: (502) 564-3949

August 1984, The Advocate, Page 40

Allison Cohnelly meets with DPA Investigators




22nd Annual Public Defender
Training Conference Highlights

Chief Justice Robert Stephens receives hat commissioning
him as a Bill of Rights officer after speaking on
A Report of the State of the Kentucky Judiciary

Kim Allen, Carol Jordan & Allison Connelly
educate us on the 1994 Sex Abuse Legislation

Sharon Marcum of Kentucky's Governmental Services Center
educates DPA Managers on Behaviorial Interviewing

i i

Parole Board Chair, Helen Howard-Hughes
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22nd Annual Public Defender
Training Conference Highlights

Bob Lotz talks to Gardner Wagers after talking on
1994 Criminal Law Legislation

Public Advocate Allison Connelly presented with recognition
from the Public Advocacy Commission for her work
in the 1994 General Assembly
by Vince Aprile on behalf of the Commission
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Many members of the DPA Staff form the backbone of producing the Annual Conference.
Pictured here are (left to right) Joy Brown, Patsy Shyrock, Tina Meadows, Brenda Kramer,
Chris Craig, Angela Meadows & Cheree Goodrich




j:f:ﬁ:ﬁ::::::::::::m "
4’s ‘Coming’s & Going's

Departures

Mike Zalden: Investigator in the
Northern Kentucky area retired from DPA
on March 1, 1994, He's been with the
Department since January, 1975.

Suzanne Romano: Assistant Public
Advocate in DPA's London Office. She
left our office in March 1994 to go into
private practice.

Doris Terrell: DPA's receptionist
since April of 1979. She transferred to
the Attorney General's office in March
1994,

Greg Butrum: Assistant Public
Advocate in DPA's Paducah Office. He
left our office in April 1994 to go into
private practice.

Rob Bolaney: Assistant Public
Advocate in DPA's Paducah Office. He
left our office in June 1994.

John Murphy: Investigator with the
Kentucky Capital Resource Center retired
effective July 1994, He's been with the
Department since the inception of the
Resource Center in 1989, and formerly
District

with the Jefferson Public

Defender Office.

Appointments

Michelle Church: Secretary in
DPA's London Office in March 1994,

Ken Zeller: Assistant Public Advocate
Manager - Head of P & A Legal Unit in
March 1994.

Lisa Clare: Assistant Public Advocate
with P & A in April 1994.

Mike Pratt: Assistant Public Advocate
with the London Office in March 1994.

Vickl Stewart: Investigator with the
Stanton Office in May 1994.

Stefanie McArdle: Assistant Public
Advocate with the Resource Center in
June 1994.

Rebecca Lytle: Assistant Public
Advocate in the Stanton Office in June
1994,

Jim Baechtold: Assistant Public
Advocate in the Richmond Office in July
1994.

Vince Aprile on Ethics

Transfers

Dave Eucker: Richmond Office trial
attorney to Frankfort's Appeals Section.

John West: Northpoint Office trila and
post-conviction attorney to the LaGrange
Trial Unit.

Melissa Bellew: Capital Resource
Center federal habeas attorney to
Northpoint Office as trial and post-
conviction attorney.

n B B B A

if one advances in
the direction of his
dreams, one will
meet with success
unexpected in
common hours.

- Henry David Thoreau
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Upcoming DPA, NCDC & NLADA Education

DPA Death Penalty Practice Persuasion institute
October 23 - October 28, 1994

Kentucky Leadership Center, Faubush, Kentucky (1/2 hour west
of Somerset)

Intensive practice on death penalty trial skills, knowledge and
attitudes with a focus on persuasion through a learn by doing
format. Practice with feedback is the heart of this formation.
Advanced, intermediate and beginning tracks are offered. This
Institute is the most effective education available for learning
successful criminal defense litigation in death penalty cases.
Limited to 96 participants.

DPA DUI Practice Institute

December 4 - December 9, 1994

Kentucky Leadership Center, Faubush, Kentucky (1/2 hour west
of Somerset)

Intensive practice on DUI trial skills from theory of the case, voir

dire through cross-examination and closing argument. The
format is lecture, small group practice with feedback from an -

experienced litigator, and demonstration by an experienced ..

defense attorney. There will be tracks for the attorney yet to try
a DUI case, as well as one for those attorneys who have tried
many DUI cases who soek to increase their effectiveness.
23rd Annual Public Defender Training
Conference - June 4 - June &, 1995

Lake Cumberiand State Park

W N W W W

NLADA 72nd Annual Conference
December 5-11, 1994, Washington, D.C.
$240

For more information regarding NLADA programs call Joan

Graham at (202) 452-0620 or write to NLADA, 1625 K Street,
N.W., Suite 800, Washington, D.C. 20006.

NOTE: DPA Training is open only to criminal defense advocates.

RN

pub@advocate.pa.state.ky.us via internet.
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