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Right to Counsel. Public
advocates work to insure
justice. Our KBA president,
Stephen 0. Wolnitzek, speaks I
to the essential nature of
the right to counsel for
Kentucky’s poor accused.

Race. This issue of The Advocate we explore
race. We know some facts about race in the
criminal justice system, especially in homicides.
See if you recognize any definite patrns.

While 7% of Kentucky’s population is black,
35% of its inmates are black This is a 2% in
crease of black inmates in the last year. Why is
the disparity so pronounced? Why is the dis
parity increasing?

Of the 28 men on death row, 6 are black .21%.
All of their victims are white. Why is the dis
parity so large?

Two University of Louisville professors who
have done repeated and massive analysis of
whether there is any racial bias in Kentucky’s
capital sentencing conclude "Kentucky’s ‘guided
discretion’ system of capital sentencing has
failed to eliminate race as a factor in this pro
cess? Senator Gerald Neal has previously pro
posed, without success, legislation to confront
this inappropriate racial reality.

Nationally, 40% of the 2948 persons on death
rows are black. Of the 253 persons executed in
the United States since 1978, 38% are black.
The race of the victims killed by those persons
we have executed since 1976 is 84% white.
What does this teach us? Are there serious, un
deniable racial problems with the way we decide
to kill people?

Sexual Abuse. We bring you the second of the
3-part series by Dr. Gardner on the challanges
of validly and reliably assessing sexual abuse.

Funds. The consulting expert is emerging as an
essential member of the criminal defense team.
We highlight how to obtain funds for consult
ants.

inequities. We highlight the inequity of defender
and prosecutor salaries in Kentucky, and how
very far behind inflation defender hourly rates
lag.
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Gideon and Bradshaw

Some 32 years ago the Supreme Court
of the United States issued its landmark
decision in Gideon v. Wainwright, 372
U.S. 3351963, requiring indigent defen
dants in state courts to be provided with
the assistance of legal counsel if their
liberty is at stake. The Kentucky Su
preme Court, in another important deci
sion nine years later, opined that lawyers
in Kentucky could not be compelled to
represent indigent defendants without
some compensation. Bradshaw v. Ball,
487 S.W.2d 294 Ky. 1972.

Kentucky’s State-Wide
Indigent Defense System

As a result of these two important deci
sions, the Department of Public Advo
cacy, and its predecessors came into be
ing. Many of those charged with serious
crimes are without sufficient assets to
afford counsel. The Department of Public
Advocacy and its staff and contract attor
neys have come to be involved in over
80,000 of criminal prosecutions in Ken
tucky. The service which these men and
women render to Ihe citizens of this
Commonwealth, both law-abiding and
non law-abiding, is probably the least
understqpd and appreciated by the
average citizen.

The Right to Effective
Assistance of Counsel

Public advocates are the lawyers who
stand up in Courthouses throughout the
Commonwealth and speak up for the
rights of those accused of crimes. This
has never been a popular avocation, and
certainly with the general increase in
violence in our society, and the increase

in the number of violent crimes being
perpetrated, along with the atjendant
publicity given to these crimes, it is
certainly less than popular today.

However, the work that these public
advocates do is of utmost importance if
our system of criminal justice is to
survive. What sets our criminal justice
system apart from most others is the
right to effective assistance of counsel.
All of our other Constitutional and statu
tory rights which we, as American citi
zens and Kentucky residents, are guar
anteed would not be of much value if an
attorney did not insure that the guar
antee was met. More often than not it is
the Public Advocate who insures that the
accused is treated appropriately. Often
this is a thankless job, even from the
standpoint of the client, and frequently
one that the public wishes was not done
because it slows down the rush to judg
ment and the incarceration of the
accused.

But as we continue to see various stories
surfacing about persons who are con
victed of crimes they did not commit a
very small number thankfully, we must
all remember what I believe we were
taught at some point in our legal educa
tion: "it is better for 9 guilty persons to go
free rather than one innocent person be
convicted." It is the criminal defense law
yer, and that usually means the public
advocate, who makes sure that the sys
tem works as it is designed.

While the bulk of the American public
may usually believe that this is a job
better left undone, their view changes
dramatically when they, a close relative
or friend stands accused, whether right
fully or wrongfully. It is at this point that
they see the need for effective assis

tance of counsel, and come to realize
that all these "technicalities" are impor
tant safeguards to their individual liberty
and freedom. They then understand what
it is that public advocates are fighting for
everyday.

As we sit and contemplate what has oc
curred over these last three decades
since Gideon, we need to remember the
men and women who have devoted
themselves to insuring that the safe
guards granted to’ us by the Constitution
which we too often take for granted, still
exist.

Justice...Not Just A Word

For the past several years, each Ken
tucky Bar Association President has
taken a theme or motto for their year.
The phrase which has been chosen for
this year is "Justice . . . Not Just a
Word." There is no doubt that the public
advocates live this everyday and do
much to insure that those in our society
who are charged with a criminal offense
receive justice. It is the public advocates
that attempt to insure that justice is not
only a lofty aspiration, but a reality in the
life of their clients.

STEPHEN D. WOLNITZEK
KBA President
502 Greenup Street
Covington, Kentucky 41012-0352
Tel: 606 491-4444
Fax: 606 491-1001

The Value of Counsel Decreases Dramatically Over 22 Years
lrt 1972 when Kentucky s slate wide pullc defender system was established the hourly rates were $20 per hour
out of tirt and $30 per hour in coui’t with a $500 maximum tot a misdemeanor and $1 000 for a felony The
stalutory rates today are $25 and $35 The statutory maximums are $500 and $1 250 What would the 1912 rates
and case maximums be today if they had kept pace with the InilatIon of 255% from 1972 1994

1972 1992 1994
$20 $6227 $7106
$ 30 $10090 $10658
$500 $1681 80 $177640
$1000 $336359 $355280
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Canj ippoiiteI
fIeitucky SupremeCourt Clerk.
John C. Scott retired as Clerk of the
Supreme Court of Kentucky on February
28, 1995. Effective March 1, 1995,
Susan Stokiey Clary, a 1981 graduate
of the University of Kentucky’s Law
School, assumed the duties of the Clerk
for the Supreme Court.

In October, 1983 Ms. Clary became
General Counsel to the Kentucky’s
Supreme Court. In 1988 she became
Court Administrator. From 1986-1988 Ms.
Clary was General Manager of AOC’s

Juvenile Services developing and
implementing a state-wide program of
court designated workers u’nder
Kentucky’s Unified Juvenile Code.

Prior to 1983, Susan Stokley Clary
served as Administrative Assistant to
Chief Justice Stephens, law clerk for
Justice Stephenson, legal intern for
United States Magistrate James F. Cook,
law clerk at Trim ble, Stapleton, Reaves &
Slone.

Among the many organizations she is
involved with, Ms. Clary has been a
member of the Public Advocacy
Commission since 1983.
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InequitableSalaries:
fProsecutorsvs. fPublic fDefentlers

A part-time Kentucky prosecutor who can
also have a private civil practice is paid
$10,000 more than a full-time public de
fender directing a multi-county office.

A full-time prosecutor makes $40,000
more than a full-time public defender
multi-county office director.

A February 21, 1995 Kentucky Attorney
General Opinion OAG 95-5 relates the
salaries for Kentucky Commonwealth
Attorneys and County Attorneys, as ad
justed for the consumer price index
changes.

Salaries for full-time public defenders is
set by the State’s Personnel Department.
A DPA directing attorney is in charge of a
field office which covers multiple counties.

Why the inequity in salaries and why is
the inequity so very large?

Prosecutors & Defenders 1995 1994 1993

1 County Attorney
Prosecutorial & Civil Duties

$75,361 $73,411 $71,462

2 County Attorney
Prosecutorial Only

$45,216 $44,047 $42,877

3 Commonwealth Attorney $75,361 $73,411 $71,462

4 Part-Time Commonwealth Attorney $45,216 $44,047 $42,877

5 DPA Directing Attorney
Full-Time

$35,220 $35,320 $35,320

‘U. - . -
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1976 - 1991 -

ii Stuily of Qacial fBias as a Factor in Capital Sentencing
Paper presented at the "Variations in
Capital Punishment" panel, Academy of
Criminal Justice Sciences, Chicago, IL.
This paper is based upon a report that
was developed in response to Kentucky
Senate Bill 8 - Bias Related Crime Re
porting passed by the 1992 Kentucky
General Assembly. The authors wish to
express their appreciation to the fol
lowing persons who assisted in the de
velopment of this report: 1 Fonda Butler
of the Kentucky Justice Cabinet, 2 Dale
Helton of the Kentucky Department of
Public Advocacy, 3 Kathy Black-Dennis,
Colleen £. Williams, and Bill Clark of the
Kentucky Department of Corrections and
4 James Qakes, Greg Bucholtz, and
Jeanne M. Fenn, our graduate research
associates at the University of Louisville.

We also thank Dr. Donald C. Swain,
President of the University of Louisville,
for providing release time support. Dr.
Deborah G. Wilson chair, Justice Ad
ministration and Deans Thomas J.
Hynes College of Arts and Sciences
and Patrick Flanagan Graduate School
provided support to restore our original
data set and made’ continued study
possible.

Points of view and opinions expressed in
this report are those of the authors and
do not necessarily represent the official
position of the University of Louisville, the
Kentucky Justice Cabinet, the Depart
ment of Public Advocacy or the Depart
ment of Corrections.

Abstract

This study re-examines the effect of race
of the victim on the probability that an
accused murderer is charged with a capi
tal crime and sentenced to death in Ken
tucky. It adds over five years of data to
our original study. The results show that
blacks accused of killing white’s had a
higher than average probability of being
charged with a capital crime by the pros
ecutor and sentenced to die by the jury
than other homicide offenders. This find
ing remains after taking into account the
effects of differences in the heinousness

of the murder, prior criminal record, the
personal relationship between th victim
and the offender, and the probability that
the accused will not stand trial for a capi
tal offense. Kentucky’s ‘guided discre
tion" system of capital sentencing has
failed to eliminate race as a factor in this
process.

Race and the Death Penalty in
Kentucky Murder Trials: 1976 - 1991

Historically, race has played a role in the
imposition of the death penalty in the
United States. In Furman v. Georgia 408
U.S. 238 1972; see also Bowers 1983;
Bowers and Pierce, 1980; Zlmring and
Hawkins, 1985, a number of the Sup
reme Court justices raised serious ques
tions about discrimination and arbitrari
ness in the application of the death pen
alty. For example, Justice Douglas noted
Furman, 408 U.S. at 242:

It would seem incontestable that
the death penalty inflicted on one
defendant is ‘unusual’ if it dis
criminates against him by reason
of his race, religion, wealth,
social position, or class, of if it is
imposed under a procedure that
gives room for the play of such
prejudices.

In other words, the death penalty was
"cruel and unusual" because its appli
cation revealed that it was ‘pregnant with
discrimination." Although this decision is
the subject of several different interpre
tations, it prohibited the arbitrary infliction
of the death penalty Gross, 1985:1278-
1279; see also Kleck, 1981 for an alter
native interpretation.

At that time, a massive body of research
indicated that racial bias clouded the
capital sentencing process. In particular,
it clearly demonstrated that blacks were
far more likely to receive a death sen
tnce than were whites Brearley, 1930;
Mangum 1941; Garfinkle 1949; Johnson
1957. Also, it was determined that
whites were more likely to have their
death sentences commuted to a lesser
sentence Wolfgang, Kelly, and Nolde
1962.

Other studies found that capital sentenc
ing was based not only,on the race of the
killer but also was determined by the
race of the victim. For example, Zimring,
Eigen, and O’Malley 1976 found that
Philadelphia blacks charged with murder
ing whites were more likely to receive a
death sentence than were other race of
the offender -- race of the victim com
binations. This pattern also was present
in rape cases. Wolfgang and Riedel
1973; 1976 showed that blacks con
victed of raping whites were eighteen
times more likely to attract a death
sentence.

This research evidence served as the
backdrop for the Furman decision. Yet,
Furman did not outlaw the death penalty.
Rather, it questioned the results of the
unbridled discretion typically at work in
the capital sentencing process. In 1976,
the Supreme Court Gregg v. Georgia
approved a new Georgia system. The
Supreme Court ruled that Georgia’s
‘guided discretion" statute provided ade
quate protection against the arbitrary and
capricious application of the death pen
alty. In other words, the Supreme Court
conciuded that the Georgia process pro
vided adequate protection against racial
bias and other arbitrary,. extra-legal
influences.

The Georgia law had several significant
features. First, it required a bifurcated
trial. In the first phase of the trial, the jury
addressed the issue of guilt or inno
cence. In the second or sentencing
phase, the penalty was decided. Second,
the law delimited specific aggravating
and, later, mitigating circumstances that
juries would consider during the sentenc
ing phase of the trial. The court would
later give broad latitude to the defense
regarding what could be introduced in
mitigation. Third, the Georgia law re
quired an automatic appeal of all death
sentences to the state supreme court.
The Court believed that these processes
provided sufficient protection for rights of
the accused.
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Research on Capital
Sentencing Since the

Gregg Decision

Research on capital sentencing con
ducted following Gregg indicates that
race is still a dominant factor in the
decision to execute. For example, studies
of the capital sentencing process in Flor
ida revealed that blacks who kili whites
havethe greatest probability of receiving
the death penalty Arkin. 1980; Radelet,
1981; Radelet & Pierce, 1985; Zeisel,
1981; Radelet & Pierce, 1991. Other
studies found evidence of this specific
pattern of discrimination or in cases in
volving white victims, Including Arkansas,
Georgia, Illinois, Kentucky, Louisiana,
Mississippi, New Jersey, North Carolina,
Ohio, Oklahoma, South Carolina, Texas,
and Virginia Baldus, et al., 1983 and
1990; Bienin et al., 1988; Ekland-Olson,
1988; Gross & Mauro, 1988; Keil & Vito,
1990; Paternoster, 1983, and Smith,
1987. This pattern of racial discrimina
tion was not a function of other factors.
For example, cases in which blacks killed
whites were not more aggravated or part
iculariy heinous homicides see Barnett,
1985; Keil & Vito, 1989.

This research evidence was the focus of
an evaluation synthesis conducted by the
U.S. General Accounting OffIce 1990.
This anaiysis was required under The
Anti-Drug Abuse Act of 1988. Specifical
ly, this legislation called for a study of
capital sentencing procedures to deter
mine if the race of either the victim or the
defendant influenced the capital sentenc
ing process. The GAO uncovered 53
studies of capital sentencing. They ex
cluded those that did not contain empir
ical data or were duplicative. As a result,
28 studies were judged methodologically
sound. Based upon their review, the
GAO concluded that:

o In 82 percent of the studies, race of
the victim was found to influence the
likelihood of being charged with capi
tal murder or receiving the death
penalty especially those who mur
dered whites.

o The race of the victim influence was
found at all stages of the criminal
justice system process. This evi
dence was stronger at the earlier
stages of this process e.g. prosecu
tonal decision to seek the death
penalty or to proceed to trial rather
than plea bargain than in the later
stages.

o Legally relevant variables e.g.
aggravating circumstances, prior

record, culpability level, heinousness
of the crime, and number of victims
were influential but did not fully
explain the reasons for raciai dis
parity in capital Sentencing.

o The evidence for the influence of the
race of defendant on death penalty
outcomes was equivocal. The rela
tionship between race to the defen
dant interacted with another factor
e.g., ruraV urban areas, black v,ho
killed whites.

o More than three-fourths of the stud
ies that identified a race of the
defendant effect found that black
defendants were more likely to re
ceive the death penalty GAO, 1990:
5-6.

The GAO concluded that this evidence
represented a strong race of victim
influence over capital sentencing.1

Our previous research on capital sen
tencing was a part of this review. We
studied all persons charged, indicted,
convicted, and sentenced for murder in
Kentucky between December 22, 1976
the date the most recent Kentucky stat
ute governing capital punishment went
into effect and October 1, 1986 Vito &
Keil, 1988; Keii & Vito, 1990. We found
that blacks who killed whites in Kentucky
were more likely to be charged with a
capital offense and sentenced to death
than any other offender-victim racial
combination. This finding was indepen
dent of other factors surrounding the
murder case, including the seriousness
or heinousness of the homicide Keii &
Vito, 1989.

Here, we extend the initial study by
examining death-eligible Kentucky mur
der cases through December 31, 1991.
Thus, the first fifteen years of the rein
statement of capital sentencing in Ken
tucky is examined. Again, the central
question we address is: ‘Are there signs
of racial bias in Kentucky’s capital
sentencing system?"

Capital Sentencing
in Kentucky

In capital sentencing systems, the discre
tionari authority of prosecutors and juries
are sequentially linked. The Kentucky
system is no exception. The process be
gins when the prosecutor files a motion
to proceed capital. A Kentucky prosecu
tor cannot seek the death penalty unless
at least one of the aggravating circum
stances listed in the statute is present.
However, the prosecutor has the latitude

to reject trying a case as a capital crime,
even if the such factors are present. if
the prosecution does not seek the death
penalty, it cannot be imposed.

Juries also have a considerable degree
of discretionary authority. While juries
may not issue a death sentence unless
r9quested to do so by a prosecutor, they
are not conceited to follow a prosecu
tor’s recommendation. Aury may decide
that, even though the accused is guilty of
murder, the circumstances surrounding
the crime do not warrant a capital sen
tence. In such circumstances, Kentucky
juries can impose some other penalty,
such as a life sentence.2

The present study examines the impact
of race at these two stages of the capital
sentencing process. First, we attempt to
determine the extent to which blacks who
kill whites face a greater risk of being
charged with a capital crime by the pros
ecutor than other offenders. Second, we
examine the extent to which blacks who
kill whites are more likely to receive a
death sentence from the juiy.

Methods

The present study uses a procedure de
signed to provide explicit modeling be
tween the stages of -the capital sentenc
ing process. In the pool of eligible cases,
the equations that predict who is charged
with a capital crime and who is sen
tenced to death are linked. This tech
nique permits detailed comparisons and
facilitates the examination of the impact
of the predictor variables, net of their
effect upon the risk of being charged with
a capital crime. We can correct for speci
fication errors that may be introduced into
the equations by not modeling the selec
tion criteria for being charged with a
capital crime directly into the equation
predicting sentence outcome Berk 1983;
Heckman, 1980; Peterson and Hagan
1984; Hagan and Palloni, 1986. Also, we
can examine if bias in sentencing has
continued or abated in the time period
since the previous study.

Sample Selection

The universe of cases includes all per
sons charged and indicted, convicted,
and sentenced for murder or a lesser of
fense in Kentucky between December
22, 1976 the effective date of the most
recent Kentucky statute governing capital
punishment and December31, 1991 N
= 11 77. Institutional files compiled and
maintained by the Kentucky Corrections
Cabinet were the main source for data on
offenders and victims. In the following

April1995, The Advocate. Page 6



analyses, we focus on a subset of these
cases - individuals who: 1 met the mini
mum legal requirements for receiving a
death sentence they had an aggravating
circumstance present in their case;4 2
had complete data on the predictors that
measured aggravating circumstances ;5

and 3 who were sentenced by a jury,
rather than a judge.6 The size of this
subset is 577 cases.7

Independent Variables

To develop the equations, we used the
following set of independent variables to
measure the seriousness of the homi
cides: concurrent felony, which indicates
whether the murder was committed in
conjunction with one or more of the fol
lowing crimes -- Robbery I, Burglary I,
Arson I, Rape I, or Sodomy I; multiple
victims, scored zero if the offender had
one victim and one if there was more
than one victim; silence, scored one if
the accused had killed the victim in order
to prevent testimony against the offender.
Unlike the previous two variables, silence
is not listed as an aggravating circum
stance under Kentucky law. However, it
is a legal factor in other states and it

represents a rational and instrumental
motive for murder.

We have also included a measure of
prior criminal record of the offender, vio
lent history, scored one if the accused
had at least one previous conviction for
violent crimes and zero if not. In addition,
there is an indication of whether the ac
cused was charged with more than one
of the aggravating circumstances defined
by statute in addition to the homicide
change - multiple aggravating circum
stances. This variable was scored one if
more than one aggravating circurpstance
was present and zero if there was only
one. Finally, the variable stranger indi
cates if the victim was a stranger to the
accused. If the victimwas a stranger, this
variable was coded as one and other
wise, it was given a zero.

In the various analyses, we also entered
a variable indicating race. In the equa
tions for the total sample, this variable is
black killed white, scored one if this was
the racial pattern of the offense and zero
if otherwise. The equations estimating
the probability of a death sentence in
clude ‘hazard rates" as covariates. These

hazard rates represent the probability of
not being tried as a capital case. They
are defined as one minus the probability
of being tried before a death qualified
jury. The hazard rates were constructed
from logit models for the total popula
tion.8

Table 1 presents a breakdown of the
cases studied throughout the capital sen
tencing process by the variables included
in the prediction models. Here, race of
the offender does not have a statistically
significant relationship across the capital
sentencing process. While white offen
ders constitute a majority, cases with
white victims are more likely to pass
through the process at a higher rate. In
addition, Indicators of the severity of the
offense reveal that the most severe
cases are targeted for capital sentencing.
Cases with more than one aggravating
circumstance, multiple victims, and offen
ders who silenced their victims or had a
concurrent felony were more likely to
charged with and receive a death sen
tence.

Table 1: Frequency distnibutions for independent and dependent variables for Kentucky murderers, 1976 - 1991.

I
L

Cases Eligible for a Death Sentence
N = 577

Capital Charges
N = 158

Charges Pius Death Sentence
N = 43

Race of Offender: Black
White

N % N % N %

168 29.1
405 70.9

44 27.8
114 72.8

9 20.9
34 79.1

Race of Victim1: Black
White

126 21.8
451 78.2

20 12.7
138 87.3

2 4.7
41 95.3

KY MulIple Aggrava-No
ting Circumstances2:Yes

331 57.4
246 42.6

53 33.5
105 66.5

9 20.9
34 79.1

Multiple Victims3: No
Yes

490 84.9
87 15.1

110 69.6
48 30.4

28 65.1
15 34.9

Silenced the Vlctim4:No
Yes

480 83.2
97 16.8

106 67.1
52 32.9

19 44.2
24 55.8

Capital Charges: No
Yes

419 72.6
158 27.4

-

158 100
-

43 100

Death Sentence: No
Yes

534 92.5
43 7.5

115 72.8
43 27.2

- -

43 100

Concurrent Felon?: No
Yes

306 53.0
271 47.0

47 29.7
111 70.3

9 20.9
34 79.1

History of Vioient No
Offenses6: Yes

212 36.7
365 63.5’ a

84 53.2
74 46.8

18 41.9
25 58.1

Victim-Offender Relation
shIp: Non-stranger

Stranger
404 70.0
173 30.0 -

101 63.9
57 36.1

24 55.8
19 44.2

‘Chi-square value = 9.84; 2Chi-square value = 31.20; 3Chi-square value = 21.69;
4Chi-square value = 37.73; 5Chi-square value 38.36; 6Chi-square value = 13.29.

AprIl 1995, The Advocate, Page 7



Dependent Variables

Our first equation identifies the variables
associated with the prosecutonial decision
to seek the death penalty. The depen
dent variable, capital charges, indicates
whether the defendant was charged with
a capital offense. It is scored one if the
prosecutor charged the defendant with a
capital offense and zero if other charge
was filed. We examine the correlates of
capital charge in the total sample of elig
ible offenders. Within this subsample,
one hundred and fifty-eight persons were
prosecuted for a capital crime and forty
three were sentenced to death.

The second set of equations examines
the correlates of the jury’s decision to
sentence an offender to death. This vari
able is death sentence, It was scored

one If the accused received a death sen
tence, and zero if some lesser sentence
was imposed. In this subsample, be
tween 1976 and 1991, twenty seven per
cent of the persons who were tried be
fore death qualified juries received a
death sentence 43/158 in Kentucky.

Results

Race of the Offender and the Victim:
Descriptive Statistics

Table 2 presents the percentage of cases
in the four categories of offenderMctim
relationship and their distribution by the-
type of charge they received and sen
tence imposed. The percentages reveal
the substantial selectivity exercised by

Kentucky prosecutors seeking the death
penalty.

Capital charges were most likely sought
against blacks who killed whites 33%,
followed by whites who killed whites
20%, and - whites who killed blacks
1 7%. None of the whites who killed
blacks received a death sentence. Blacks
who killed whites also had the highest
percentage of cases receiving a death
senterce from the jury 12%. The data
presented in Tables 1 and 2 naise the
question of the impact of discrimination
upon the two stages of the Kentucky cap
ital sentencing system. Naturally, the
inferences drawn as a result of such uni
variate, tabular analyses are limited.
There may be legitimate reasons why
this racial difference occurs. For exam
ple, cases where blacks murder whites
may be more likely to involve a concur
rent felony.

Table 2: Percentage of eligible persons who were charged with a capital offense on sentenced to death in Kentucky, 1976-1991.

Race of Offender-
Race of Victim

No Capital Charges Capital Charges7 Death Sentence Total

White Killed
White 391 72 20 8 100

Black Killed
Black 108 84 14 2 100

Black Killed
White 57 55 33 12 100

White Killed
Black 18 83 17 0 100

N = 577 J 1 20 J 7 100

7Percentage of persons with capital charges who did not receive a death sentence.
Percentage of cases that had capital charges and were sentenced to death.

In order to make a more accurate deter2-
mination of the factors influencing this
process, an analysis featuring logit
regression was conducted. In order to
determine if race had an effect Indepen
dent of the seriousness of the homicide,
we estimated Iwo sets of logit models
Norusis, 1988 using the previously
listed independent variables. One set of
logit models was estimated to predict

who received a capital charge and who
received a death sentence.

In the following analyses, we first devel
oped separate equations for white and
black offenders. Here, we consider and
compare the probability that white and
black offenders will be prosecuted for
r14d receive a capital sentence. Then, we
run another set of equations using the

interaction term blacks who killed
whites to determine whether thisvariable
had an independent effect upon these
probabilities. This analysis should reveal
whether differences occur in capital
sentencing decisions occur along racial
lines.

Black and White Offenders: Capital
Charges Filed by Prosecutor
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Table 3:
Impact of Race of the Offender Race on Prosecutors’ Decisions to File Capital Charges: Murder Cases in Kentucky, 1976-1991.

BLACK OFFENDERS WHITE OFFENDERS

Parameter Coefficient Antilog Coefficient Antilog

Capital Changes .155 0.17 .232 1.26

Concurrent Felony 499* 1.64 .099 1.10

Multiple Victims .61 9 1 .86 .248* 1.28

History of Violent Offenses .010 1.01 -.225 0.80

Victim-Offender Relationship -.219 0.80 -.037 0.96

Kentucky Multiple Aggravating Circumstances .193 1.21 .230* 1.26

Silenced the Victim .316* 1.37 .15 1.17

While Victim 378* 1.46 .044 1.04

Cases Since 1986 -.211 0.81 .100 1.11

Coefficient is greaten than o n equal to twice its standard error.

H
o

a
T

o
b
o
a
o
a

ene, the equations for blac
ffendens show some inheres
ies and differences. First, th
nclude crimes featuring mul
nd the motive "silencing
hey are important factors
orial deliberations regardless
f the offender. Second, the
egin with the variable "con
fly." This is a significan
mong black cases but not a
Ifenden cases. Blacks who
no more likely to be prosecu

k and white In fact, they are 1 .5 limes more likely to lors also indicate that whites must com
ting similar- be charged with a capital offense than mit a more aggravated homicide more

e similarities other black killers. There is no white than one aggravating circumstance while
tiple victims victim effect for white offenders. White blacks need to have a white victim to be
the victim." offenders who have more than one ag- prosecuted capital. Therefore, the killing
in prosecu- gravating circumstance present are more of a white by a black is treated as an
of the race likely to be targeted for the death penalty aggravating circumstance. Race is the
differences by proseêutons. sole illegitimate factor that contaminates
current fel- the capital sentencing process at this
t predictor In sum, the seriousness of the case ap- level.
mong white pears to play a pivotal role in the deci

kill whites sion to seek the death penalty in a Ken- Blackand White Offenders: Imposition
ted capital. tucky murder case. However, these fac- of the Death Penalt9

Table 4: Impact of Race oft he Offender Race on Death Sentence: Murder Cases in Kentucky, 1976-1 991.

BLACK OFFENDERS WHITE OFFENDERS

Parameter Coefficient Antilog Coefficient Antilog

Death Sentence 3.671 * 39.29 3.351 * 28.53

Concurrent Felony .837 2.31 .007 1.00

Multiple Victims 1 .087 2.97 .415* 1 .51

History of Violent Offenses .135 - 1.14 -.207 0.81

Victim-Offender Relationship -.334 0.72 -.014 0.99

Kentucky Multiple Aggnavating Circumstances .324 1.38 .432* 1.54

Silenced the Victim .460** 1.58 .570* 1.77

White Victim .532** 1 .70 N/A N/A

Cases Since 1986 -.058 0.94 .069 1.07

Hazard Rate 13.20* 0.00 -7.746 0.0004

* Coefficient is greater than or equal to twice its standard error.
** Coefficient is greater than or equal to 1 .64 times its standard error.
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The decision of the jury to sentence an
offender to death is also tainted by nacial
bias. Among black offenders, committing
more than one murder and killing to si
lence the victim increase the probability
of a death sentence. However, blacks
who killed white victims have a seventy
percent greater probability of being son-

tenced to death than blacks who killed
blacks.

For white offenders, the probability of a
death sentence is greatest for those who
had multiple victims. They had a fifty one
percent greaten probability of a capital
sentence than whites who had one vic

tim. In addition, the chance of being sen
tenced to die increases by 77 percent if
silencing the victim was a motive and by
54 percent if more than one aggravating
circumstance was present in the case.

Blacks Who Killed Whites: Capital
Charges Filed by Prosecutor

TableS: Impact of Victim-Offender Race on Prosecutors’ Decisions to File Capital Oharges: Murder Cases in Kentucky, 1976-1 991.

Parameter Total Sample N = 577 Antilog

Capital Changes .00003 1.00

Capital Charges by Concurrent Felony .152 1.16

Capital Charges by Multiple Victims .342* 1.16

Capital Changes by Silenced the Victim .205** 1.23

Capital Charges by History of Violent Offenses .186* 0.83

Capital Charges by Victim-Offender Relationship -.049 0.95

Capital Charges by Kentucky Multiple Aggravating
Circumstances

.230** 1.26

Capital Charges by Black Killed White - .1 96 - 1.22

Cases Since 1986 .049 1.05

* Coefficient is greaten than one and a half its standard error.
** Coefficient is greaten than twice its standard error.

Here, we derived prediction models for
the entire sample and used blacks who
killed whiles as another independent
variable. It is clear that the more serious
the offense, the greater the probability
that prosecutors will seek the death
penalty. Offenders who committed a con
current felony, killed more than one vic
tim, who killed in order to prevent their
victim from giving testimony against
them, and who had more than one ag
gravating circumstance present are more
likely to be charged with a capital crime.
However, the coefficient for blacks who
killed whites is also significant and its
sign is positive. This is a partial coeffi

cient. This means that the effect of black
killed white is preseni even when other
variables in the equation are controlled
for. A history of past convictions for vio
lent offenses is negatively associated
with the risk of being charged with a cap
ital crime. Also, there are no significant
differences between the cases prose
cuted since 1986 compared to those from
the previous study.

Overall, these results indicate that the
impact of race upon prosocutorial delib
erations cannot be justified by the pre
sence of other legitimate factors. Blacks
who killed whites were more likely to be

the target of capital prosecution than any
other offender-victim racial category.

Blacks Who Killed Whites: Imposition
of the Death Penalty

To reiterate, the imposition of a death
sentence takes place in a Iwo step pro
cess. First, the prosecutor must charge
the accused with a capital offense.
Second, a jury must decide if the defen
dant is guilty and deliberate over a pos
sible death sentence. In capital sentenc
ing, the second decision is clearly depen
dent upon the first. Therefore, this contin
gent relationship must be taken into ac
count when estimating who will have the
greatest chance of receiving a death
sentence.
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Tabie 6: Impact of Victim-Offender Race on Death Sentence: Murder Cases in Kentucky, 1976-1991.

Parameter Total Sample Antilog

Death Sentence

N577

2.775** 1.61

Death Sentence by Concurrent Felony .0736 1.08

Death Sentence by Mulitpie Victims .38** 1.71

Death Sentence by Silenced the Victim .50* 1.66

Death Sentence by History of Violent Offenses -.095 0.91

Death Sentence by Victim-Offender Relationship .026 1.03

Death Sentence by Kentucky Multiple Aggravating Circumstances .351** 1.42

Death Sentence by Black Killed White .346** - 1 .41

Cases Since 1986 -.037 1.04

Death Sentence by Hazard Rate 6.22** 0.002

*Coefficient is greaten than one and a half its standard error.
** Coefficient is greaten than twice its standard error.

The data in Table 6 reveal that offenders
who: killed more than one victim, mur
dered to keep the victim from testilying
against the accused, and had more than
one aggravating circumstance present
were more likely to receive a death sen
tence. Again, blacks who killed whites
were also more likely to be sentenced to
die by the jury. These relationships hold
even when adjustments for the hazard
rate ane made.1° The nemaining predict
ors did not have a statistically significant
effect upon who received a death sen
tence.’1

The results indicate that Kentucky juries
evaluated aggravating circumstances dif
ferently, depending on the race of the
killer and the victim. This finding holds
even when we consider the total sample
of eligible homicide offenders, not just
those tried before death qualified juries
and when other important factors are
controlled for. In Kentucky, capital juries
considered the killing of a white by a
black more deserving of capital
punishment.

Conclusions

The capital sentencing process in Ken
tucky has been significantly influenced by
race. From 1976 through 1991, the data
indicate that white homicide defendants
must commit a more aggravated murder
to be eligible for a Kentucky death sen

tence. Furthermore, blacks who killed
whites were more likely to be charged
with a capital offense and 10 receive a
death sentence. These results cannot be
accounted for by the pnesence of legally
relevant factors e.g., more aggravating
circumstances. Race was not an extran
eous factor in Kentucky’s capital sentenc
ing system. Blacks who killed whites
were singled out by the capital sentenc
ing process. There are several possible
ways to attempt to explain this finding.

First, labelling theory provides a basis for
our findings on capital sentencing. One
premise of labelling is that punishment
for crimes is determined by social status
of the offender and the victim Erickson,
1962; Becker, 1963. Thus, blacks who
killed whites were targeted for death in
Kentucky primarily because of social
status and the threat to social structure
thai this crime personifies see Black,
1976.

A second related interpretation involves
history. The decisions of both the prose
cutor and the jury follow Kentucky’s his

"t8ry of racial violence against blacks.
Traditionally, the murder of a white by a
black has been viewed as a particularly
serious crime. This point of view may be
culturally ingrained see Johnson 1941;
Myrdal 1944. Wright 1990 has pro
duced an exhaustive study of lynchings
and executions in Kentucky between
1866 and 1934 - the last year in which a

recorded lynching took place. During this
time frame, Wright demonstrates that the
peak period of lynchings was between
1865 - 1880. These years were marked
by increased political activity by blacks.
Some white voters viewed this event as
a direct threat to their political and
economic hegemony.

1989 Poll of .ntuokinz

Should Death Penalty Lava
Quarants. No Racial Bia.

in plication of Death Penalty

2%

Ai.. Diiaat.e
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The third set of explanations considers
the systemic nature of capital sentencing.
In our previous studies, we concluded
that there may be sevenal reasons why
Kentucky prosecutors were more likely to
seek the death penalty in cases where
blacks murdered whites Keil and Vito,
1990: 204. These rationales include:
ease of conviction see Paternoster,
1984, political and/or media pressure, or
the greater social visibility of cases
where blacks kill whites. Therefore, it
may be politically advantageous for
prosecutors to seek the death penalty in
such cases.

Our findings indicate that systemic bias
exists in the application of the death pen
alty in Kentucky. Yet, the exact source of
the discrimination is impossible to pin
point. For example, research in New Jer
sey Bienin et a!., 1988 and Louisiana
Smith, 1987 reported a geographic ef
fect where one on several counties were
the source of discrimination. In Kentucky,
the data reveal a systemic effect, not an
individual one. From a Durkheimian per
spective, the capital sentencing system is
one in which "the whole does not equal
the sum of its parts; it is something dif
ferent, whose properties differ from those
displayed by the parts from which it is
formed’ Durkheim, 1982: 128. Like
Durkheim’s concept of society, the crim
inal justice system exists at its own level
and produces its own unique effects that
are independent of separate actions.
After all, both prosecutors and juries deal
with individual cases. However, these
findings are not a "statistical artifact." Dis
crimination did occur somewhere in this
process but it is often subtle and difficult
to discern.

For example, in a Shelbyville KY case,
Commonwealth Attorney Ted Igleheart
reiterated the facts of a case and
described the victim as a ‘young white
woman.’ The defendant, William Stark
was a black man charged with the mur
der of Vanissa Waford during the course
of a robbery. Defense Attorney Steve
Minkin immediately filed a motion
objecting to the specification of the victim
as a "white woman" in Stank’s indictment
Meece & Eigelbach, 1990: 112 Sudh
treatment may be common in racially-
tainted, capital sentencing systems.

Bohm 1994 has identified several pos
sible sources and rationales for bias in
capital cases. First, there is the evident
explanation that blacks are discriminated
against out of fear, hatred, or both.
Second, jurors and prosecutors may psy
chologically identity with white victims in
black offender cases. Thind, these dispar
ities may be the product of a long history
of institutional racism.

Similarly, Johnson 1988 cites "uncon
scious racism" as a factor in capital sen
tencing. She states that there are three
reasons why this factor is present. First,
ignorance is an obstacle to the court’s re
cognition of unconscious racism. We
tend to attribute racism in its most ob
vious and obnoxious forms - in hate
crimes such as beatings and cross burn
ings - rather than its indirect and covert
forms. Second, there is the fear that if
unconscious racism is legitimately recog
nized as a factor in capital sentencing,
the premise will spread like kudzu to

- other facets of sentencing. This fear is
irrational. Recognition of McCleskey’s
legal claimcould have been limited by

the Court without its spread to other
unjustified circumstances see Gross &
Mauro, 1989:181-182. Finally, denial is
at work. We do not wish to acknowledge
that racism infects us all Johnson, 1988:
1027-1031.

It may simply be that these results are
the result the racial bias that persons
bring to the courtroom. A recent survey
found that respondents who were con
fronted with changing vignettes describ
ing two murder cases were more likely to
support capital punishment when the vic
tim was white. Of course, this bias is far
beyond the control of procedural safe
guards in capital sentencing Applegate,
eta!., 1993.

Such bias is also very difficult, it not
impossible, to control through judicial re
view see Radelet, 1981. A Supreme
Court justice, on the state or national
level, applying the most rigorous stand
ards on a case by case basis, may find
little ‘wrong" with the Kentucky system.
In fact, the Supreme Court has favorably
ruled on the constitutionality of a system
that produces such evidence of racial
discrimination.

In McCleskey v. Kemp, the Court stated
that the research evidence produced by
Baldus, Pulaski and Woodworth 1983
and 1990 on the Georgia system re
vealed only a "discrepancy... correlated
with race" and required defendants com
plaining about discrimination to directly
prove that it existed in the process of
their individual case Bynam, 1988:
1091. Thus, as Bowers 1993: 158
opines, "The Court’s ruling in McCleskey
meant that the kind of evidence that

Race Resources

The Department of Public Advocacy has the following race resources available for loan.
Contact the DPA Librarian, Brian Throckmorton, at 100 Fair Oaks Lane, Suite 302,
Frankfort, Kentucky 40601; Tel: 502 564-8006; Fax: 502 564-7890; E-mail:
bthrock@dpa.state.ky.us. -

1. Racial Violence in Kentucky, 1865-1940 1990. A book by G.C. Wright, Louisiana State
University Press, Baton Rouge, Louisiana.

2. Double Justice: Race and Capital Punishment 1991. A 19 minute video of the ACLU
and the NAACP Legal Defense Fund.
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would suffice to save McCleskey’s job
could not save his life’ see also, Gross
& Mauro, 1989: 173-184. Given this
decision, it is unlikely that the U.S.
Supreme Court would strike down capital
punishment on the basis of research evi
dence. As Acker 1993: 67 has indi
cated, the Court has upheld capital sen
tencing practices despite "impressive
social science evidence" to the con
trary.’3

When the entire body of potentially capi
tal cases are considened, race cleanly

- emerges as a crucial factor in capital
sentencing in Kentucky. It is a factor that
cannot be accounted for by its interrela
tionship with other legally relevant vari
ables. Kentucky’s ‘guided discretion" sys
tem of capital sentencing has failed to
eliminate race as a factor in this pro
cess.’4

We must confront the conclusion that the
capital sentencing system yields a dis
criminatory result that cannot be cor
rected. U.S. Supreme Court Justice Harry
A. Blackmun has reached this decision;
In his dissent in Calms v. Collins 1994,
he noted that "despite the effort of the
States and courts to devise legal form
ulas and procedural rules’ to eliminate
problems in capital sentencing, "the
death penalty remains fraught with arbi
trariness and discrimination."’5 As Jus
tice Blackmun has suggested, it is time
to "stop tinkering with the machinery of
death" and discover another nondiscrim
inatory punishment for murder. Ken
tucky’s system of capital sentencing is
fraught with discrimination that defies
identification, elimination or control.

Footnotes

1One study based upon California data
did tail to discover a race of victim effect.

Klein and Rolph 1991 analyzed 496
California defendants whose convictions
for homicide required sentences of life
without possibility of parole or death and
found no evidence of racial discrimina
tion. However, this study is limited in sev
eral respects. First, by their own admis
sion, their "study addresses possible rac
ial bias only in the last step and does not
speak to possible racial biases at earlier
stages Klein and Rolph, 1991: 34.

Therefore, they do not consider all cases
that were eligible for a death sentence
under California law. Second, they only
considered race of the victim and race of
the offender as separate variables. They
did not examine the impact of a corn

binedv ariableor ràcë otthe offender
and race of the victim. Third, they did not
consider region as a variable. In a state
as populous and ethnically and geo
graphically diverse as California, there
could be some regional variation in capi
tal sentencing. This study was published
after the GAO conducted its review of
capital sentencing research.

2Kentucky has a system of jury sentenc
ing in non-capital felony cases which pro
hibits judges from raising any penalty
levied by the jury. However, a judge’s
authority to override the jury’s recom
mendation in a capital case is not clear.
In Ward v. Commonwealth, the Kentucky
Supreme Court stated that "the death
penalty cannot be assessed by any judge
unless recommended by the jury." In
other cases the court has stated that the
judge has "the ultimate responsibility of
fixing the penalty as prescribed by
statute Grooms v. Commonwealth."
Regardless, no judge in Kentucky has
ever imposed the death penalty after a
jury’s recommendation for some other
sentence. Therefore, any prophylactic
value of a judge override is statistically

insignificant. Kentucky trial judges do
have the authority to not accept a jury’s
recommendation of a death sentence and
impose a lesser penalty Smith v. Com
monwealth, 634 S.W.2d 411, 413 Ky.
1982.

3The addition of five years worth of data
resulted in a total N of 1177 up from
864. As a result, this study had 116
more murder cases with complete data
on all predictors. Of this subset, we had
54 more cases with capital charges and
8 more cases that received a death
sentence.

4The research team made the determina
tion of whether an aggravating circum
stance Under Kentucky statute was
present in the case.

°87 cases had missing data on one or
more of the predictors at this stage. -

6There were only two cases sentenced
by a judge in this data set.

71n order to determine the nature of pos
sible biases that could result from elim
inating cases with missing data on any of
the predictor variables, a series of cross-
tabulations were examined. For the total
sample, missing values on capital
charges and death sentence the two de
pendent variables occurred most fre
quently among the cases that had lower
values for the independent variables. In
other words, cases associated with less
serious homicides were most likely to be
excluded from this study due to missing
values. Therefore, the data is not biased
such that the seriousness of the homi
cide is overestimated. In fact, the results
yield a conservative estimate of the ef
fects of the various predictors on the
dependentvariables under consideration.
The independent variable that had the

Race Profile of All Kentucky Correctional Institutions, 1995

White 6,933 63%
Black 3,895 35%
Native American 4
Hispanic 29
Asian 2
Other 22

TOTAL 10,885 100%
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greatest number of missing values was
race of the victim 9.5% of all the cases.
Kentucky has only one category of mur
der capital. It then has two levels of
manslaughter, first and second degree.

°ln order to address these questions, we
followed the procedure outlined by Berk
1983 and Peterson and Hagen 1984.
The normal procedure for estimating a
hazard rate with categorical data is probit
regression. However, probit regression
assumes that bivariate error terms are
normally distributed. Plots of our bivaniate
errors indicated enough of a departure
from normality to suggest that this
assumption was not tenable. For this rea
son, logit regression was utilized to com
pute the hazard rate Berk 1983 for all
accused murderers in the total sample.
The computation of a hazard rate en
ables us to explicitly model the selection
process into the equations that predict
who is likely to receive a death sentence.

The hazard rate was entered as a covani
ate in logistic regression equations
Norusis 1988 for death sentence in the
total sample, murderers charged with kill
ing whites, and for blacks changed with
murder. This procedure enabled us not
only to address the issues addressed
above but also to correct for specification
errors that may be introduced into the
equations by not including the hazard
rate.

The equations estimated using logit
regression, with the corrected coeffi
cients, are presented in Table 4 Norusis
1988. While there is multicolinearity
between the predictors and the hazard
rate, the nonlinear form of the logistic
regression equation allows for the identi
fication and, hence, estimation of para
meters Berk 1983. The intercorrelations
among the estimates for the predictors,
including the hazard rates, are available
from the authors.

9We could not include a measure for
white victims in the white offender equa
tion because they were not enough
cases to make analysis possible. In
these equations, the hazard rate refers to
the probability of NOT being charged with
capital murder.

‘°The hazard rate has a significant nega
tive relationship with whetherthe offender
is sentenced to death. The negative ef
fect was anticipated, since It represents
the probability of not being tried before a
death qualified jury. In other words, it
symbolizes the probability that an offen
der will not be viewed by prosecutors as
someone who deserves the death pen
ally.

Appropniate diagnostics indicate that
there is no significant colinearity between
the hazard rate and the exogenous vari
ables used in Tables 3 and 4.

12On March 22, 1993, the indictment
against William R. Stark, Jr. was dis
missed without prejudice, reserving
issues of prosecutonial misconduct by
Circuit Judge William F. Stewart.

13Reviewing U.S. Supreme Court cases
on capital punishment-between 1986-89,
Acker 1993 reported that justices cited
social science research evidence in 10
out of 28 decisions 35.7%. This evi
dence was discussed in cases involving
racial discrimination and arbitrary appli
cation of the death penalty. It also tended
to be cited by the "more liberal, due pro
cess oriented’ justices Blackmun, Bren
nan, and Marshall who were opposed to
capital punishment.

14A survey of attitudes toward capital
punishment found that over 92% of Ken
tuckians believe that the law should guar
antee that there is no racial bias in the
application of the death penalty Keil &
Vito, 1989.

151n fact, arbitrariness still appears to be
a particularly significant problem. Berk,
Weiss, and Boger 1993 examined capi
tal sentencing patterns in San Francisco
between 1978 and 1988 and found that
the process was lottery-like in its deter
minations. This is exactly the type of
system that was denounced in the Fur
man decision.
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Qaciat Justice Act
In the 1994 Kentucky General Assembly
6111 No. 65 was introduced by Senator
GeraldA. Neal on Wednesday, February
23, 1994. It was not enacted into law. Its
text follows:

AN ACT relating to racially discriminatory
capital sentencing.

Be It enacted by the General Aisem
bly ef the Commonwealth of Ken
tucky:

SECTION 1. A NEW SECTION OF KRS
CHAPTER 532 IS CREATED TO READ
AS FOLLOWS:

Sections 1 to 4 of this Act shall be cited
as the Kentucky Racial Justice Act.

fence of death in the Commonwealth at
the time the death sentence was sought
or imposed.

3 Evidence relevant to establish an in
ference that race was the basis of a
death sentence may include evidence
that death sentences were sought or im
posed significantly more frequently:

a Upon persons of one race
than upon persons of another
race; or

b As punishment for capital
offenses against persons of one
race than as punishment for cap
ital offenses against persons of
another race.

the death sentence shall not be carried
out unless the state rebuts the inference
by clear and convincing evidence. The
state cannot rely on mere assertions that
it did not intend to discriminate or that the
case fits the statutory criteria for seeking
or imposing the death sentence.

SECTION 3. A NEW SECTION OF KRS
CHAPTER 532 IS CREATED TO READ
AS FOLLOWS:

Data collected by public agencies con
cerning factors relevant to the imposition
of the death sentence shall be made
publicly available pursuant to the Ken
tucky Open Records Act, KAS 61.870 to
61.884 and the Supreme Court of Ken
tucky rules of discoveiy in civil cases.

SECTION 2. A NEW SECTION OF KRS
CHAPTER 532 IS CREATED TO READ
AS FOLLOWS:

1 No person shall be put to death under
color of state law in the execution of a
sentence which was imposed based on
race.

2 An inference that race was the basis
of a death sentence is established ifvalid
evidence is presented demonstrating that
race was a statistically significant factor
in decisions to seek or impose the sen

4 If statistical evidence is presented to
establish an inference that race was the
basis of a sentence of death, the court
shall determine the validity of the evi
dence and if it provides a basis for that
inference. The evidence shall take into
account, to the extent it is complied and
publicly made available, evidence of the
statutory aggravating factors and shall
include comparisons of similar cases
involving persons of different races.

SECTION 4. A NEW SECTION OF KRS
CHAPTER 532 IS CREATED TO READ
AS FOLLOWS:

Section 1 to 4 of this Act shall be con
sidered as retroactive and no persons
shall be barred from raising any claim
under Section 2 to 4 of this Act on the
ground ofhaving failed to raise or to pro
secute the claim before the enactment of
Sections ito 4 of this Act, nor by reason
of any adjudication rendered before that
enactment5 If an inference that race was the

basis of a death sentence is established,

[l ROLJ

Reproduced courtesy of Doug rierlette; The btianta Constitution
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Fowler Appointed Clerk
of Court of Appeals
The Court of Appeals announced that John C. Scott, Clerk of the Court of Appeals since
its inception in 1976, has retired and that George E. Fowier, Jr., of Frankfort, Kentucky,
has been appointed as Clerk of the Court of Appeals. Both actions were effective March 1,
1995.

After graduation from St. Meinrad College in St. Meinrad, Indiana in 1969, Mr. Fowler served
in the U.S. Navy, first, as a nuclear reactor operator and, later, as a supply corp officer.
He attended the University of Kentucky Law School from which he graduated in December of
1977. Mr. Fowler was first employed by the Court in March of 1978 as a Staff Attorney. He
has been the Chief Staff Attorney of the Court since September of 1979.

George E. Fowler, Jr.

rnrnrn
Trumpeting
Counsel for

Kentucky’s Poor

Public Advocate Seeks Nominations

KENTUCKY DEPARTMENT OF PUBLIC ADVOCACY’S GIDEON AWARD:
TRUMPETING COUNSEL FOR KENTUCKY’S POOR

In celebration of the 30th Anniversary of the United States Supreme Court’s landmark decision in Gideon V.

Walnwrlght, 372 U.S. 3351963, the Kentucky Department of Public Advocacy established the Gideon Award in 1993.
The prestigious award is presented at the Annual DPA Public Defender Conference to the person who has
demonstrated extraordinary commitment to equal justice and who has courageously advanced the right to counsel for
the poor in Kentucky. The first award was presented in 1993 to the career public defender of 21 years J. VIncent
Apriie, II, General Counsel of DPA, by Allison Connelly, Public Advocate. The 1994 Award was presented to DanIel
T. Goyette and the Jefferson DIstrict Public Defender’s Office by Public Advocate Allison Conneily.

Written nominations should be sent to the Public Advocate by May 1, 1995 indicating the following:

1 Name of thç erson nominated;
2 Explanation of how the person has advanced the right to counsel for

Kentucky’s poor as guaranteed by Section 11 of the Kentucky
Constitution and the 6th Amendment of the United States
Constitution; and,

3 A resume of the person or other background information.
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Chili Sea 9lbuse
jferentiatümfBetu’eenTrue ô !Face 5e .buse
9lccusations in CIzIIS-Custoly DLcputes:
Indicatorsof a SeAbuseAccusation for the Chile

Dr. Gardner is Clinical Professor of Psy
chiatry, Division of Child Psychiatry,
Columbia University, College of Physi
cians and Surgeons. This is the second
of a series of three articles. @ Richard A.
Gardner, M.D., 1994.

The criteria for discriminating between
true and false sex-abuse accusations are
designed to serve as guidelines for mak
ing this important and crucial differentia
tion. They are most applicable in extreme
situations, i.e., when there has been se
vere and chronic sex abuse or when
there has been absolutely no sex abuse
and the accusation is patently false.
Such situations may be relatively easy to
assess. Under these circumstances,
most of the criteria will readily be applied
and one can conclude quite easily that
most of the criteria indicate true sex
abuse or most of the criteria indicate that
the accusation is highly likely to be false.

Application of these criteria, however,
may be conpromised and very difficult in
certain situations. For example, not all
children who have had a sexual encoun
ter with an adult are traumatized by it.
The experience may have been an enjoy
able one, and they may not have recog
nized that they were being exploited until
adults Informed them that this was the
case. Such children, then, may not sat
isfy some of the criteria, especially those
that are applicable when there has been
a significant degree of psychological trau
ma, e.g., fear of retaliation by the ac
cused, depression, withdrawal, and psy
chosomatic disorders. Another compli
cation relates to the child’s experiences
with previous interviewers. The greater
the number of previous interviews, the
greater the likelihood the child’s descrip
tion will become routinized and the great
er the likelihood it will resemble the litan
y typically provided in early interviews by
the child who presents a false-accusation
scenario. Furthermore, a particular criter
iOn may not be applicable because of
special considerations pertinent to the

particular child being evaluated. How
ever, in most cases it is likely that the
majority of the criteria can be utilized to
provide information regarding whether or
not the sex abuse has taken place.

There is no sharp cut-off point regarding
the number of indicators that must be
satisfied before coming to the conclusion
that sex abuse took place. The greater
the number of indicators satisfied, the
greater the likelihood the sex abuse oc
curred. Not only nhist one consider the
quantity of the criteria satisfied but the
quality as well. For example, a child may
say, "My daddy took a big knife and put
it into my wee-wee hole and my poo-poo
hole. There was a lot of bleeding. My
mommy was there and she got very ang
ry at my daddy and she gave him ‘time
out." Such an allegation easily satisfies
criterion #6 Credibility of the Description
for a false sex-abuse accusation. Re
gardless of the number of other criteria
satisfied, this statement in itself provides
strong evidence for a false sex-abuse
accusation.

1. Degree of Hesitancy RegardIng
Divulgence of the Sexual Abuse

Children who have been genuinely
abused are often quite hesitant to reveal
the abuse. They may feel guilty over or
ashamed about their participation in the
sexual acts. Or they may have been
threatened with dire consequences if
they divulge the abuse. They are fearful
of inquiries by professionals and often
have vowed to keep the "special secret"
about "our little game." Such fear may
relate to the threat of the abuser that
terrible harm will befall them and their
loved ones if they are ever to reveal the
sexual activities.

In contrast, those who are falsely accus
ing are likely to unashamedly and unhes
itantingly describe their sexual exper
iences. They have no history of a special
secret, of threats, or of bribes. In the
earty phases of their "divulgences" they

may not know that such a history is com
mon among children who have been gen
uinely abused. However, after many in
terrogations they may learn that this is
one of the experiences they are expected
to describe and so the "secret" may
become incorporated into their scenarios.

However, the child who has been gen
uinely abused, and who has been sub
jected to a series of evaluations, may
become desensitized to them and not re
veal the hesitancy that was present dur
ing the first and/or earlier interviews.
This is one of the reasons why the first
examiner is in a better position than sub
sequent exaniners to assess a child who
claims to have been sexually abused.

2. Degree of Fear of
Retaliation by the Accused

Children who falsely allege sex abuse of
ten make their accusations directly to the
accused without any particular fear of
retaliation. First, they have not usually
been threatened with terrible conse
quences for divulgence, and second,
they are generally reassured by the sup
porting accuser that they have nothing to
fear. They recognize that such divul
gences will ingratiate them to the accuser
as well as other overzealous examiners
who are supporting the false accusation.
Children who have been genuinely
abused are often threatened with dire
consequences by the abuser and so ex
hibit significant fear when asked to dis
cuss the abuse, especially In the pre
sence of the alleged offender.

The child who is falsifying a sexual
abuse accusation generally does not
describe fear of the alleged perpetrator
and may be free from tension in the per
petrators presence. If there Is any ten
sion, it relates to fear that the perpetrator

RIchard Gardner, M.D.
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will punish the child for the false accusa
tion. The child who has been genuinely
abused will be quite fearful of the perpe
trator, both inside and outside the exam
iner’s office. In fact, the fear may gen
eralize to others of the same sex, so that
the child who was abused by a father
may be fearful of being alone with any
male figure--including a male examiner.

3. Degree of Guilt Over the
Consequences of the

Dlvuigence to the Accused

Younger children, both those who are
providing false accusations and those
who provide true accusations, do not
manifest guilt. This relates to their
cognitive ininaturity, as a result of which
they are unable to appreciate that their
accusation can literally destroy the life of
the accused and can result in such con
sequences as loss of career, lifelong re
jection, incarceration, and suicide. It is in
older children that the guilt criterion can
be of value for differentiating between the
two types of accusation. Older children
who provide false sex-abuse accusations
may not exhibit guilt over their divul
gences because of the morbid gratifica
tion they are experiencing over the pain
and harm they are causing the alleged
abuser. They are acting out-the wishes of
the coaching parent, are gaining support
for their accusations, and are identifying
with a person parent or supporting ex
aminer who exhibits no guilt over the for
midable pains and suffering the accusa
tion causes the accused.

Children who have suffered bona fide
sexual abuse may feel guifty over their
disloyalty and the recognition that the
disclosure Is going to result in forndable
painful consequences for the perpetrator.
The perpetrator has often laid the
groundwork for such guilt by telling the
child never to reveal the secret lest there
be terrible consequences.

4. Degree of GuIlt over
Participation In the Sexual Acts

Children who have been genuinely
abused may experience guilt over their
participation in the sexual activities --

especially if they have been exposed to
an environment in which their sexual en
counters are viewed as heinous sins or
crimes the more common situation. In
contrast, children who provide false sex-
abuse allegations do not generally exper
ience such guilt because there were no
sexual activities over which to feel guilty.
They have not learned that many children
who have been sexually abused may feel
guilty about their participation. However,
if exposed to a series of interrogations in

which they pick up the Idea that the
examiners are desirous of such com
ments, they will uftimately provide them.
Once again, the first examiner is in the
best position to decide whether this indi
cator of sex abuse is present.

5. Degree of SpecifIcity of the
Detalis of the Sexuai Abuse

Children who have been genuinely
abused are more likely to le able to
provide specific details of the sex abuse
because they can refer to an intemal
visual image related to the abuse exper
ience. When talking about the abuse, the
visual image that is brought into mind
includes many details that go beyond the
imagery directly- related to the abuse.
This includes details about the place
where the abuse occurred, often the ap
proximate time of day or night, the
presence or absence of other individ
uals, and statements made by the
abuser, the child, and others who may
have been present.

In contrast, children whose accusations
are false are far less likely to have such
an internal visual image because there
was no actual experience they can bring
into conscious awareness. Accordingly,
when asked to describe details of the
abuse, e.g., what exactly was said, what
was wom, and who was in the vicinity,
they have difficulty providing the corro
borative details. When asked to provide
these details they may say, "I forgot," "I
don’t remember," or "Ask my mother.
She remembers those things better than
me." The latter response, of course, "lets
the cat out of the bag" and provides
strong support that the child has been
prograrrined.

Commonly, the false accusation scenario
has a nidus of truth related to some rea
listic experience. But this core of reality
will be elaborated upon significantly,
especially with the prompting of the false
accuser. For example: A father may
have, indeed, taken his daughter to the
bathroom and helped her wipe herself.
Or, the father may have indeed taken a
shower with his two boys. In the course
of these experiences the inevitable con-- - tact-- between the father’s hand and the
child’s genitalia serves as a nucleus for
the sex-abuse allegation, especially after

* prompting by an adult, such as an accus
ing parent or an overzealous evaluator.

6. CredibilIty of the Description

Children who have been genuinely
abused are likely to provide a credible
description of their experiences. In con
trast, those who provide false accusa

31 Indicators for
The ChIld

1. Degree of Healtancy Regarding
Divulgence of the Sexusi Abuse

2. Degree of Fear of Retalation by
the Accused

3. Degree of Guilt Ovef the Conse
quences of the Divulgenc, to the
Accused

4. Degree of guilt Over Padiclpation
In the Sexual Acts

5. Degree of Specificity of the Details
olthsSexusi Abuse

6. Credil,ility of the Description

7. VarIations in the Desc,iption

B. Advanced Sexual Knowledge for
Age

9. Sexuai Excitation

10. Attitude Toward One’s Genitals

11. DesensitIzation PIsy

12. Threats and BrIbes

13. The Presence of a Perentei
Ailenetlon Syndrome

14. TIming of the Accusation

15. The Litany

16. The Borrowed ScenarIo

17. DepressIon

16. wlthdmwel

19. PathologIcal Compliance

20. Peychoeometlc Disorders

21. Regressive Behavior

22. Sense of Betrayal

23. Sleep Disturbances

24. Chronlcity of Abuse

25. Seductive Behavior

26. Pseudometurtty

27. Antisocial Acting Out

26. School Attendence end Per
fonnance

29. Fears, Tension, and Anxiety

30. Running Away from Home

31. Severe Psychopathology
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24 IndIcators for
The Accused

1. History of Family Influences
Conducive to the Development
of SIgnificant Psychopathology

2. Longstanding History of
Emotlonai DeprIvation

3. Inteilectual Impairment

4. Childhood History of Sex
Abuse

5. Longstanding History of Very
Strong Sexual Urges

6. Impulsivity

7. Feeilngs of Inadequacy end
Compensatory Narcissism

8. Coercive-Dominating
Behavior

9. PassIvity and Impaired
Self-Assertion

10. History of Substance Abuse

11. Poor Judgment

12. impaIred Sexual Interest in
Age-Appropriate Women

13. Presence of Other Sexual
DeviatIons

14. Psychosis

15.lmmaturity and/or Depression

16. Large Collection of Child
Pornographic Materials

17. Career Choice Which Brings
Him In Contact with Children

18. Recent Rejection by a
Female Peer or Dysfunctional
Heterosexual Reiationship

19. Unconvincing Denial

20. Use of Rationalizations and
Cognitive Distortioni That
Justify Pedophilia

21. Resistance to Taking a Lie
Detector Test

22. Lack of Cooperation In the
Evaluative ExamInation

23. Dupiiclty Unrelated to the
Sex Abuse Denial and Psycho
pathic Tendencies

24. Moralism

tions are more likely to provide descrip
tions that are preposterous and/or ludi
crous. Sometimes the fantastic elements
are derived from fairy tales and other
children’s stories.

Sometimes the fantastic elements are
derived from the primitive sexual fan
tasies of children1 those that are manifes
tations of what Freud2 referred to as the
child’s "polymorphoirs perversity." Some
times the absurd fantasies will involve
adventures and age-appropriate rescue
and Superhero fantasies so commonly
seen in boys. The inclusion of these in
the scenario Is one of the hallmarks of
the false sex-abuse accusation. The
younger the child, the more likely such
absurd elements- will seen in the de
scription. Having no reality experiences
to provide, their fantasies run free, and
they do not often appreciate the absurdity
of what they are saying.

Children who have been the subject of
repeated interrogations, especially by
zealous "validators," are likely to provide
ever more absurd scenarios. Such eval
uàtors will often accept as valid some of
the most preposterous elements, and this

only increases the child’s desire to pro
vide ever more fantastic elaborations. Ul
timately, many of these children move in
to the realm of satanic fantasies in which
the most bizarre elements may be incor
porated, e.g., cannibalistic orgies, ritual
istic murders of infants, and eating of
feces and drinking of urine.3

Another clue to the credibility of the de
scriplion is the child’s emotional tone
while describing the abuse. One is parti
cularly interested in ascertaining whether
the affect is appropriate to the content of
what is being said. If the child has been
traumatized then one would expect sad
ness, grief, fear, guilt, and other appro
priate emotional reactions to be exhibited
at the time the child relates the experi
ences. In contrast, children who are fabri
cating will typically present their scen
arios in singsong fashion, as if they were
reciting a well-memorized poem.

It is common for overzealous evaluators
to claim that the child’s affect was appro
priate when relating the details of the
alleged abuse. However, when one lis
tens to the audiotapes of their interviews
or better views a videotape, one sees

Chili Sea i4buse
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that this is often not the case. Rather,
one may see levity, smiles, and hear the
singsong quality of the false-accusation
scenario. Obviously, written transcripts
are less likely to provide information in
this realm. Because the deterrrnation as
to whether affect is appropriate or inap
propriate is often sutective, one may be
left in the position of having to trust the
word of the evaluator as to whether or
not this indicator of credibility was
present.

7. VariatIons In the Description

Children who have been genuinely
abused will most often present a descrip
tion that does not vary over time to a
significant degree. They consistently rely
on their memory of actual events. In con
trast, children who have not been
abused, having no actual experience to
bring into memory, are likely to provide
different renditions at different times. In
order to determine whether such varia
tions are present, the examiner does well
to conduct at least two and sometimes
more interviews. Furthermore, the exam
iner should compare the renditions pro
vided him her by the child with those
related to previous exarrners. Children
who have been genuinely abused may
not repeatedly relate their experiences
with 100 percent accuracy. However, the
number of inconsistencies provided by
the child who is providing a false accusa
tion is far greater than that which is found
in the child who has been genuinely
abused. Significant inconsistencies is one
of the hallmarks of the false accusation.

Mutually exclusive contradictions are one
type of variation that is seen in the false
accusation. For example, in one version,
the child states that when the abuse oc
curred, he she was completely clothed.
In another variation the child may State
that he she was completely naked. Sex
ual activites that are pointless are also
one of the hallmarks of the false accusa
tion. The child will describe an allegedly
sexual encounter that serves absolutely
no purpose. Accordingly, it is highly un
likely that a bona fide pedophile would
engage in such an activity. An example
would be the alleged perpetrator putting
his penis into the victim’s body oriface
without any movement. Sometimes the
pointless scenario may not include a sex
ual element, but is part of a larger accu
sation that does, e.g., taking a long trip to
the alleged perpetrator’s home, looking at
a room, and then returning to the sight of
origin without anything specific sexual or
otherwise having occurred at the
destination.

This criterion is one of the most important
utilized by those who consider a detalled
analysis of the statements of the child
"statement validity analysis" to be the
most important Source of information re
garding whether or not a sex-abuse ac
cusation is true or false4at.7.tt My
primary criticism of this approach is that
it is somewhat too narrow and does not
give proper consideration to the wide
variety of other sources of inf9rrnation,
especially information derived from inter
views with the accuser and the accused.

8. Advanced Sexual Knowledge
for Age

Children who have been genuinely
abused often have a sexual vocabulary
that is beyond that of other children their
age. Currently, when children are being
exceSsively exposed to sexual informa
tion, this criterion may still be valid.
When applying this criterion, one must
not simply consider the content of the
child’s statements with regard to whether
or not they reflect age-appropriate know
ledge of sexual matters, but the degree
of familiarity and comfort that the child
has when discussing sexual matters.
Children in this category often appear
"street smart" and speak in a matter of
fact way about "French kissing," "hump
ing," and "going down." At a time when
sexual knowledge by young people is so
ubiquitous, the latter element is more
important than the former.

9. Sexual Excitation

Children who have been genuinely
abused are often prematurely brought
into a state of adult-level sexual excita
tion. Children who have not been
abused, having had no such excitation,
are not likely to exhibit signs and symp
toms of sexual arousal. There are, how
ever, some nonabused children who ex
hibit a high level of sexual excitation, and
this may even date back to infancy. This
may relate to their being at that point on
the bell-shaped distribution curve at
which a small percentage of normal
children start to exhibit sexual excitation.
Or they may be children who resort to
masturbation as a tranquilizer, antide
pressant, or source of pleasure to coun
terbalance tensions and frustrations re
lated to family privations and stresses.

Zealous examiners will consider any de
gree of genital self-stimulation, no matter
how transient and no matter how rare, as
an this indicator of sex abuse. They ask
no questions about the age of onset, the
frequency, the Intensity, and orgastic
response. Exaniners who fail to ask
these questions are not in a position to

determine whether the child has reached
a level of excessive sexual stimulation.
Furthermore, the excessive sexual exci
tation seen in the child who has been
genuinely abused does not confine itself
to masturbation. The child will exhibit
other forms of sexualized behavior, such
as frequently rubbing his her genitals
against adults and children.

10. AttItude Toward One’s Genitals

Children who have suffered genuine sex
abuse often consider their genitals, the
organs involved in the "crime," to have
been damaged. Sometimes the presence
of a sexually transmitted disease will
contribute to such a feeling. In contrast,
children who provide false allegations do
not generally describe such feelings of
genital deformity, injury, etc. Furthermore,
they may not have learned from those
who coach them that this is one of the
signs of genuine sex abuse.

Some children who have been sexually
abused have indeed suffered physical
damage to their genitals, and such
trauma will generally be verified In
medical reports. However, there are
children who have been abused who
have not suffered any physical damage
to their genitals, but still feel that their
genitalia have been damaged because of
their appreciation of the cultural attitudes
toward their sexual activities. Further
more, the programmers of children who
provide false sex-abuse accusations may
have brought the child for numerous phy
sical examinations in the hope that the
examining physician might provide sup
porting evidence for sexual abuse. Their
hope is that the physician will agree that
a minor blemish, a normal rash, inflam
mation caused by occasional rubbing.
etc., is indeed a sign of sexual abuse.
Nonabused children who have been sub
jected to such repeated examinations
may thereby come to believe that their
genitals have somehow been damaged.

11. DesensitIzation Play

Children who have been genuinely
abused will often attempt to work through
their psychological trauma by repeatedly
making reference to it, either directly or in
symbolic form, in their play activities.
This is a form of natural desensitization
that helps them work through the psycho
logical trauma. Each time they reenact
the event, they make it a little more bear
able. This phenomenon is also referred
to as traumatic reliving and spontaneous
reenactment. Such play may also indude
coping mechanisms in which they pro
vide themselves with maneuvers for pro-
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tecting themselves from the perpetrator
or removing him her.

Children who provide false allegations,
not knowing that this is a common phe
nomenon for sexually abused children,
do not introduce such themes into their
play. Furthermore, the person who initial
ly programs the child to profess the
abuse may not be aware of this pheno
menon either and so not instruct the child
to participate in such play.

However, the child who has been in
"treatment" by an overzealous examiner
regardless of whether or not genuinely
abused is likely to be taught by the
therapist to include such themes in the
play. Such inclusion is frequently referred
to as "empowering." Children who have-
been in treatment with such therapists
will often include these fantasies in their
play and thereby deprive the examiner of
knowing whether true desensitization
play is being manifested or play fantasies
that derive from their sessions with their -
therapists.

12. Threats and Bribes

Children who have been genuinely
abused have often been threatened that
there will be terrible consequences to -
themselves and their loved ones if they
ever divulge the special "secret." Com
mon threats include murdering the child’s
mother and/or other loved ones, murder
ing the child, and the perpetrator’s leav
ing the home or even committing suicide.
Others may be bribed to discourage dis
closure. And some children are exposed
to both methods of getting them to keep
the "secret." Children who are fabricating
sex abuse have not been exposed to
such threats or bribes and are generally
not sophisticated enough to describe
them.

Unfortunately, many nonabused children
who are subjected to the interrogations of
overzealous evaluators learn early that
the "secret" is an important part of the
scenario. Generally they learn about this
from leading questions, which ask them
whether the alleged perpetrator either
threatened or bribed them to keep "the
secret.

The 13. Presence of a Parental
Alienation Syndrome

The parental alienation syndrome’0’2’3
is a disorder that arises in child custody
disputes in which a child will view one
parent as all good and another as all
bad. Most often the mother, who has
been the primary child rearer, is viewed
as perfect or close to it, and the father,

who is disputing for custody, is viewed as
a despicable individual. Such children
guiltlessly vilify the father and create a
variety of malevolent delusions. about
him, especially with regard to how detest
ible and heinous he is. Most often, these
children have been programmed by their
mothers to hate their father and to sub
jeót him to a campaign of denigration, but
the children themselves often contribute
their own scenarios of hostility. It-is this
combination of both the parent’s and urn
child’s contributions that warrant the term
parental alienation syndrome.

A false sex-abuse allegation can often be
part of this package. It is a powerful wea
pon in the campaign and can be a very

- attractive acusatlon for a parent who
wishes to wreak vengeance upon and/or
exclude a hated spouse. The child com
plies with the programming parent’s
coaching and provides the sex-abuse
scenarios. When a parental alienation
syndrome exhibits itself in full-blown
form, it is more likely to support the
conclusion that the sex-abuse allegation
is false. In contrast, children who have
been genuinely abused are less likely to
develop the symptoms of a parental
alienation syndrome. Their hostility is
based on genuine abuse. The parental-
alienation-syndrome concept is not ap
plicable when bona fide abuse has taken -
place.

14. limIng of the Accusation

Sex-abuse accusations made in the con
text of a custody/visitation dispute are
more likely to be false. This is especially
the case if the sex-abuse allegation
arose after the onset of the dispute. In
contrast, a sex-abuse accusation that
brings about the marital separation--and
is the primary reason for the separa
tion--is much more likely to be true. I am
not claiming that bona fide sex abuse
does not occur at all in the context of a
custodyMsitation dispute, only that the
allegations that arise during such dis
putes are more likely to be false. An
important differentiating criterion is the
exact time when the sex-abuse allegation
was first made. An allegation made after
the child becomes aware of the custody
dispute, and especially after parental-
alienation-syndrome maneuvers have not
proven effective, is more likely to be
false.sBlush and Ross’4 use the term
SAID syndrome Sex Abuse In Divorce
syndrome to refer to the same phenom
enon, namely, the use of a false sex-
abuse accusation in the context of a
vicious child-custody dispute. This is an
extremely important differentiating cri
terion, so much so that the failure to give

serious consideration to it can seriously
compromise an evaluation.

15. The Utany

Mention has been made of the litany that
false accusers may have created for the
benefit of the parade of examiners who
interview them. This has a rehearsed
quality and may include adult terminology
such as "Daddy molested me" and "I was
sexually abused." At a moment’s notice
they are ready to "turn on the recording"
and provide a command performance.
This indicator is especially applicable to
the term "programming," which is fre
quently utilized when referring to the
process by which a child develops a par
ental alienation syndrome. It is as if the
brainwashing process embeds in the
child’s brain a scenario that can be repro
duced when the proper button is pressed.

Sometimes the child will begin the first
interview with a little speech, without the
examiner’s even providing some intro
ductory and/or facilitating comments.
Children who have been genuinely mo
lested will not generally have a litany at
the outset, nor are they as likely to use
adult terms. Rather, they are hesitant to
divulge the abuse and will often speak of
it in a fragmented way. However, after re
peated inquiries, such genuinely abused
children may then develop a litany and
even incorporate adult terminology now
learned from the interrogators. This dif
ferentiating criterion then becomes less
useful.

16. The Borrowed Scenario

When comfortable with the examiner,
children who have been genuinely
abused are capable of describing well
the details of their abuse and generally
confine sexual discussion to these spec
ific experiences. Those who are providing
false accusations, having no such experi
ences, create their scenarios. Originally,
the basic elements and guidelines are
provided by the programmer, although he
she will generally claim that the com
ments flowed in itially from the child
without any prompting or coaching. Addi
tional elements in the scenario, however,
are inevitably brought in. These are en
couraged both by the original program
mer and other interrogators, especially
overzealous evaluators. These additional
elements may be derived from classroom
sex-abuse prevention programs, video
and audiotapes about sex abuse, color
ing books about sex abuse, or porno
graphic movies observed by the child
without the parents’ awareness. This dif
ferentiating criterion may become weak
ened when the child who has indeed
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been abused also has similar environ
mental exposures to information about
sex abuse.

tion and notoriety they never previously
enjoyed.

provide details about the encounters to
anyone and everyone who may ask
about them.

18. Withdrawal
The child who has been genuinely
abused will not generally use adult termi
nology; rather the child uses descriptive
terms appropriate to the idiosyncratic
terms used in that child’s home, e.g., "He
touched my ‘gina," "He kissed my pee
pee," and "He put his big pee-pee where
my doo-doo comes out." In contrast the
child who is falsely accusing sex abuse
will often use terms "borrowed" from
others, especially the programmer and
interrogators who use leading questions.
One five-year-old child said to me, "I’ve
been penetrated." When I asked her
what penetrated means she replied, "I
don’t know, my mommy told me that I
was penetrated." Other comments com
monly "lifted" from such materials and
programs include references to "good
touches" and "bad touches," comments
about "my body is my own," and "1 said
no." Commonly, such terminology is also
derived from inexperienced and/or naive
therapists who embark upon a treatment
program with little if any extensive inquiry
regarding whether or not the sex abuse
indeed occurred.

17. DepressIon

Children who have been genuinely sex
ually abused are often depressed, espec
ially if they have been abused frequently
over time, and especially if there have
been terrible threats made regarding dis
closure of their sexual experiences. The
main manifestations of the depression
may be depressive affect, loss of appe
tite, listlessness, loss of enjoyment in
play, Impaired school curiosity and moti
vation, poor appetite, and difficulty sleep
ing. The depression may often be associ
ated with suicidal thoughts, especially if
the child is significantly guilty about the
sexual experiences and/or if the child
feels trapped in a situation in which the
child cannot escape from being abused.
The depression may be related to the
feelings of betrayal engendered not only
by the offender, but by the passivity and/
or failure of others often the mother to
protect the child and prevent a repetition
of the abuse. Depression may be related
to pent-up resentment that is not allowed
expression, lest the perpetrator carry
through with the threats of retaliation.

Those who are falsely accusing are not
generally depressed, although they may
profess being upset over their alleged
sexual experiences. Rather, they appear
to be getting a kind of morbid gratification
from their accusations, especially when
they provide them with a degree of atten

Children who have been genuinely
abused may often withdraw from involve
ment with others. They prefer more a
fantasy world that is safe and free from
the traumas of real life. Frequently, they
have a rich fantasy life tht provides
them with a pleasurable respite from their
painful existences.15 Such withdrawal is
observed in the interview and is de
scribed as existing in the home, in
school, and elsewhere. In school they a
redescribed by their teachers as being
removed from the others and as having
little interest in teimiñg dAd even soc
ializing with their classmates. They are
listless, wan, sad, and pathetic. They
have few friends in their neighborhood,
and they neither seek nor are sought by
peers.16 Those who falsely accuse are
not generally described as withdrawn;
they are typically outgoing and out
spoken.

Children who have suffered bona fide sex
abuse often with&aw from the abuser
because of the trauma they anticipate
when involved with him. They tend to
generalize and assume that others,
especially those of the same sex as the
abuser, will subject them to sexual indig
nities as well. They may exhibit fear of
going into washrooms, showers, and
other places where sex abuse has taken
place. The examiner may observe such
withdrawal in the interview. And this is
especially the case when the examiner is
of the same sex as the perpetrator.

19. PathologIcal Compliance

Sexually abused children are often quite
compliant. Their experiences with the
perpetrator have often been ones in
which they have been threatened that
noncompliance will result in terrible con
sequences to themselves and their loved
ones. Especially in situations where the
perpetrator lives in the home, the child’s
life is controlled, both body and mind. It
is only through compliance that the child
may be protected from the realization of
the perpetrator’s threats. Many develop a
cheerful facade that extends to inhibiting
themselves from expressing dissatisfac
tion In any situation and contributes to
their compliant behavior. Children who
provide false sex-abuse accusations do
not generally exhibit such compliant be
havior, because they have not had the
coercive experiences suffered by the
genuinely abused child. What compliance
they do exhibit is generally with the
request of the programming accuser to

20. Psychosomatic Disorders

Children who have been genuinely
abused are more likely to suffer with
psychosomatic disorders than those who
have not. Their bodies have indeed been
traumatized, and they may thereby gen
eralize from the genital trauma to other
areas. In addition, such children may
develop formidable tensions and anxie
ties, which may have somatic compo
nents such as nausea, vomiting, and Sto
mach aches. Sometimes children who
have been forced into oral sex will com
plain about nausea, vomiting, and sto
mach aches. Those who falsely accuse
do not typically suffer with psychosomatic
complaints. Because many falsely accus
ing children are encouraged to express
their anger by naive therapists, they tend
to externalize rather than to internalize
their emotions. This lessens the likeli
hood that such children will develop psy
chosomatic symptoms. However, some
false accusers may have such com
plaints common in childhood from other
sources. The fact that they are being pro
grammed to provide false accusations of
sex abuse is in itself a source of tension.

The younger the child, the less the likeli
hood the child is going to remember ex
actly the scenarios being programmed.
Not providing the "right" answers for a
programming parent, overzealous evalua
tor, or therapist can engender significant
anxieties. I have seen many cases of
falsely accusing children who, in the
course of their "therapy," develop psy
chosomatic complaints. These complaints
are considered by their "therapists" to be
related to the recent divulgences. The
unrelentless sledgehammering that these
children are subjected to is the cause of
their psychosomatic symptoms.

Those children who provide false accusa
tions in the context of a child-custody
dispute may also suffer tensions related
to their sense of betrayal, the loyalty
conflict that the divorce hostilities en
gender, the separation anxieties atten
dant to the separation, and other tension-
engendering exposures attendant to the
parental divorce. And such children might
also develop somatic complaints as the
result of such exposures. These other
causes of psychosomatic complaints,
causes having nothing to do with sex
abuse, weaken this differentiating cri
terion. However, it still may be a valuable
differentiating criterion, especially if the
examiner is successful in delineating the
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factors that are the sources of the child’s
psychosomatic symptoms.

21. RegressIve BehavIor

Children who have been sexually abused
are likely to exhibit regressive behavior
such as enuresis, encopresis, thumb-
sucking, baby talk, and separation anxie
ties. Having been psychologically trau
matized at a higher level of development,
they may regress to earlier levels in order
to gain the securities attendant to these
more primitive states. Children who are
falsely accusing are less likely to exhibit
such regressive manifestations. However,
children who are exposed to the stresses
of parental divorce are also likely to
regress. And children who have been
subjected to sledgehammer interroga
tions and "therapy" may also regress. A
careful history delineating the evolution of
the allegation and the time of onset of
the regression may shed light on the
question of whether the regression is a
manifestation of sex abuse or the result
of these other factors.

22. Sense of Betrayal

Children who have genuinely been
abused may suffer with deep-seated feel
ings of having been betrayed. They feel
betrayed by the offender because of his
exploitation of them, and they may feel
betrayed by their mothers, especially in
situations in which the latter does not
provide them with protection from further
abuse.’7 Many sexually abused children
do not initially feel betrayed by the abus
ing parent. They may have enjoyed the
experience and considered themselves to
have been singled out for special favors.
It is only later, when they learn about the
social attitudes about what has been go
ing on, that they may learn to feel be
trayed. And there are some children who
have had sexual encounters with adults
who never adopt these social attitudes
and therefore never feel betrayed.

23. Sleep Disturbances

Because putting the child to bed is com
monly used as an opportunity for sex
ually abusing children, it is not surprising
that children who are genuinely abused
may fear going to sleep. These include
refusal to go to bed, insomnia, bedwet
ting, and nightmares about which I will
say more below. Children who falsify
sex abuse are not as likely to develop
sleep disturbances from the fear of being
sexually abused at bedtime. They may,
however, develop sleep disturbances in
association with other psychological
traumas, such as being subjected to a
series of Interrogations and/or embroil-

ment in their parents’ hostilities, especial
ly if the parents are litigating over their
custody. It is for this reason that this is a
poor differentiating criterion.

Nightmares are commonly considered to
be one of the important indicators of sex
abuse. There is hardly an article on child
sex abuse that does not list nightmares
as one of the indicators.’9203 My
experience has also been that overzea
lous evaluators invariably will list nigtfl
mares as one of the important man ifesta
tions of child sex abuse. It is rare for any
differentiation to be made between night
mares that might relate to sex abuse and
nightmares that may have other sources.
It is rare for zealous examiners to ask
questions about the content of -the night
mare in order to try to make some as
sessment in this regard. But even if one
does conduct such an inquiry, one may
be hard put to know whether the content
relates to sex abuse or to other issues.
This problem no twithstanding, the in
quiry into content should still be made
because there is still the possibility that
such an inquiry might enable one to
make the differentiation.24 For a night
mare to be considered a manifestation of
bona fide sex abuse, it must be trauma
specific, i.e., it must either depict directly
some aspect of the abuse or be so close
ly related to it that most examiners would
agree that it is a direct derivative - of the
abuse. The more one must resort to
speculations regarding what the symbolic
significance is of the dream element, the
less likely it will be useful as an indicator
of bona fide sexual abuse.

24. Chronlcity of Abuse

By the time bona fide sex abuse comes
to the attention of others, it may have -
been going on for a long period.26 This is
especially the case because the majority
of pedophiles involve themselves in such
behavior on a compulsive and frequent
basis. Typically, they are highly sexual
ized people.

Falsely accusing children usually des
cribe only one or two experiences ini
tially. In divorce cases this is enough for
the purposes of bringing about exclusion
of the alleged perpetrator and wreaking
vengeance on him her. However, in the
hands of overzealous evaluators and
therapists, one can predict an elaboration
of the number of times the abuse alleg
edly took place, to the point where the
episodes become countless. This is not
a strong differentiating criterion because
there certainly are children who have
been sexually abused on only one or two
occasions before being brought to the
attention of authorities. And there are

false accusers who, from the outset, des
cribe ongoing sexual encounters over
time. This drawback notwithstanding,
chronicity still speaks more for the abuse
being genuine.

25. SeductIve Behavior
Primarily Girls

The girl who has been sexually abused
by her father, and who does not consider
her acts to be sinful or bad, may exhibit
seductive behavior in the joint inter
views with him. She may not recognize
that such seductive behavior may be a
source of embarrassment to. him and
threaten disclosure of the sexual encoun
ters. On occasion, the seductive behavior
may be even encouraged by the abuser.
After an initial period of getting used to
the situation, the abuser may relax his
guard and slip into a typical pattern of
relatedness with the child. There may be
giggling, grabbing, and excessive tickling.
One would think that an abuser would be
very hesitant to allow such displays in
the presence of an examiner, especially
an examiner involved in a criminal eval
uation. However, the seductive, playful
mode of interaction may be so prevalent
that it may be the primary mode of relat
edness between the two. Accordingly, it
may not be easily covered up.

Girls who are false accusers, not having
developed a sexual tie, are not as likely
to be seductive with their fathers. Boys
who have been sexually molested are
less likely to exhibit seductive behavior
with the accused. This criterion provides
an excellent example of the value of the
joint interview; obviously, it cannot be
assessed without such an interview.

26. Pseudomaturity Primarily Girls

Some girls who have been sexually
abused by their fathers have been pre
maturely pressured into a pseudomature
relationship with him.27 In some cases
the abuse was actually encouraged
overtly or covertly by the mother in
order to use the child as a substitute
object for the fathers sexual gratification.
Such mothers view sexual encounters as
odious, and the child is used as a con
venient replacement--protecting the
mother thereby from exposure to the nox
ious sexual act. Sometimes this pattern
extends itself to the mother’s encourag
ing the daughter to assume other domes
tic roles such as housekeeping, caring
for the other children, serving as the
mother’s confidante, etc. The result is a
pseudomature girl who provides the fat
her with a variety of wife-like gratifica
tions.
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Girls who are false accusers are less
likely to be pseudomature and/or placed
in such a situation. However, pseudo-
maturity can result from other factors--
factors having nothing to do with sex
abuse--thereby weakening this different
iating criterion. Boys who have been sex
ually molested are less likely to become
pseudomature. If they do exhibit this be
havioral pattern, it is more likely the
result of other influences.

27. AntIsocial Acting Out

Children who have been sexually abused
in the home situation have much to be
angry about, especially if there has been
a coercive element associated with the
abuse and they recognize the degree to
which they have been exploited. Because
of their fear of the perpetrator, they are
not capable of expressing their resent
ments directly to him. Accordingly, they
may act out their anger elsewhere, If, in
addition, their mothers or other potential
protectors refuse to hear their complaints,
the pent-up anger becomes even greater.
And this may be acted out outside the
home, especially in school and in the
neighborhood.

In contrast, children who have not been
abused are less likely to exhibit such
antisocial acting out. However, children
whose parents are divorcing, especially
parents who are themselves embroiled in
vicious battles, are also likely to become
angry and are also likely to act out their
anger. Accordingly, this criterion is some
what weakened for children of divorce,
and it therefore behooves the evaluator
to differentiate between anger derived
from exposure to and embroilment in a
parent’s divorce and anger that may be
the result of sexual molestation. Further
more, there are many other causes of
antisocial acting out in children, having
nothing to do with parental divorce and/or
sex abuse. And these sources of the
child’s anger must also be investigated
before one can come to the conclusion
that the antisocial behavior is a manifes
tation of sex abuse.

28. School Attendance
and Performance

Children who are being genuinely abused
may often arrive at school early and
leave late. Obviously, the school is being
used as a refuge from the home. Schools
also provide an opportunity for peer con
tact that may be prohibited by the perpe
trator. Of course, this manifestation is
only applicable to situations in which the
perpetrator lives with the child. Many
abused children are so disturbed by their
sexual encounters that they have trouble

concentrating in school and may thereby
find attendance there a source of embar
rassment. Such children will not be find
ing excuses for coming early and staying
late. In contrast, children who have not
been abused do not demonstrate this
particular kind of school attendance pro
blem.

Because the school situation is one of
the most sensitive indicators of a hilds
psychopathology, and because it is one
of the earliest areas in which psychiatric
difficulties may manifest themselves, im
paired school performances is a very
poor indicator of sex abuse, but it may be
an indicator nevertheless.

29. Fears, Tension, and Anxiety

Children who have been subjected to fre
quent episodes of sexual abuse may be
come chronically fearful and tense. They
often present with an expression of what
Goodwin refers to as "frozen watchful
ness."26 These children not only exhibit
the previously described fear of people of
the same sex as the perpetrator more
often than not, men but fear of situations
similar to those in which the abuse oc
curred: bedrooms, bathrooms, showers,
washrooms, etc. This fear, especially
prominent in younger children who are
mere helpless, relates to their feelings of
impotence about being subjected to the
sexual abuses. Older children may be
fearful primarily of the consequences if
they were1 to disclose any hints of what
they have been subjected to. They may
fear that they will be murdered, beaten,
or abandoned, or that significant individ
uals in their lives will be subjected to
similar consequences. They may fear
breakup of the family if they reveal the
molestation. Such fears may result in a

- chronic state of timidity that is observed
by friends, relatives, teachers, neighbors,
etc.

In contrast, children who are fabricating
sex abuse are far less likely to present
with such a picture. There are children,
however, who have not been sexually
abused but who have been subjected to
other traumas that may bring about a
similar state. This may be seen In child
ren whose parents have been constantly
fighting and who themselves have been
subjected to physical and/or severe emo
tional abuse. Children exposed to and
embroiled in ongoing divorce disputes,
especially custody disputes, may also
present with this picture.

30. RunnIng Away from Home

Children who have been molested in the
home situation may find the home so in-

tolerable that they run away. This is
especially the case when the youngster
has not been able to obtain help and pro
tection from the other parent.29 In con
trast, children who falsely accuse sex
abuse are not as likely to have a history
of such behavior. -

31. Severe Psychopathology

Occasionally, one sees a child who ex
hibits severe psychopathology in which
there are both psychotic and psycho
pathic features. Such a child may be-
come involved in indiscriminate accusa
tions of sex abuse involving a wide var
iety of individuals. No one in sight is
immune, therapists included.30 The accu
sations are characteristically indiscrimin
ate and often do not have even the nidus
of reality, which, as mentioned, is often
present in false sex-abuse accusations.

ConcludIng Comments

I have provided 31 indicators for the child
that I consider to be useful for different
iating between true and false sex-abuse
accusations. There is no cut-off point
with regard to a specific number of indi
cators that should strongly suggest bona
fide sexual abuse. Rather, one does well
to view these indicators as on a contin
uum; that the greater the number of in
dicators present, the greater the likeli
hood the child was sexually abused. As
mentioned at the outset, one must not
only consider the quantity of indicators
satisfied but their quality. In some cases
only a small number of indicators may be
satisfied, but each one is compellingly
supportive of the conclusion that the child
was or was not sexually abused. Of
course, these indicators for the child
must not be considered in isolation from
the indicators of the accuser and the
alleged perpetrator. Also, one must con
sider the results of the important inquiry
into the evolution of the sex-abuse
accusation.
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RICHARD A. GARDNER, M.D.
155 County Road
P.O. Box522
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Tel: 201 567-8989
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The Recruiter and Personnel Director
have been busy these past few months
securing attorney, secretary, investigator
and paralegal staff for our new and old
offices.

KENTON COUNTY

Kenton County, with Directing Attorney,
Hon. Frank Trusty, has hired Mary
Rafizadeh and John Delaney. Mr. Trusty
will soon bring on a secretary, invest
igator and three additional staff attorneys.

ELIZABETHTOWN

George Somberger will be returning to
DPA as directing attorney of our new
Eiizabethtown office. He will be hiring a
secretary to assist him.

Paducah has one vacancy with the de
parture of Carolyn Miller for the law firm
of Shirley Cunningham in Lexington.

HAZARD

Nancy Bowman-Denton will be departing
the Hazard directing attorney position for
the challenge of a staff attorney position
in CTU. This leaves her position vacant
in Hazard.

CAPITAL TRIAL UNIT

CTU anticipates hiring two new attorneys
fntediately. The Department then hopes
to bring on an additional Investigator,
secretary perhaps with paraiegal skills
and two other staff attorneys by July 1.

CAPITAL POST-CONVICTION

With the departure of Jennifer Word the
Post Conviction Defender Organization
will be in need of someone with the skills
of a paralegal, investigator or mitigation
specialist. Ms Word began employment
with the Kentucky Bar Association on
March 3.

If you are interested in being considered
for any of these Vacancies or have ques
tions concerning a position with the De
partment please call Rebecca Ballard Di
Loreto.

REBECCA B. DILORETO
DPA Recruiter
100 Fair Oaks Lane. Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006

Fax: 502 564-7890
E-mail: recniit@dpa.state.ky.us

from 9çcruiting Corner

PADUCAH
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!Ptaim View
Brown v. Commonwealth

890 S.W.2d 286
Ky. December 22, 1994

The Kentucky Supreme Court evaluated
a Fourth Amendment issue in this capital
case. Brown was a man convicted of kill
ing a car salesman who accompanied
him on a test drive. Brown was arrested
pursuant to an arrest warrant. The FBI
agent who arrested him saw him place a
gun into the car. A search of the car
recovered various evidence.

The Court assumed without ruling that
Brown *had standing to challenge the
search of the car which he had stolen.
The Court had no trouble finding that no
privacy violation had occurred. First, the
Court stated that a search of the trunk of
the car was incident to a lawful arrest
under Chime! v. California, 395 U.S. 752
1969.

The Court further approved of the search
of the passenger area of the car. With
little analysis, the Court held that there
was probable cause to search the car un
der Estep v. Commonwealth, 663 S.W.2d
213 Ky. 1984 and United States V.
Ross, 456 U.S. 798 1982. The search
was also incident to a lawful arrest, citing
New York v. Belton, 453 U.S. 4541981
and Commonwealth v. Ramsey, 744
S.W.2d 418 Ky. 1988.

Pitman v. Commonwealth
1995 WL 39027

Cecil Laudell Pitman was standing on the
road near two green bags in Metcalf e
County when two police officers drove
by, saw Pitman, and when he turned his
back, stopped. Pitman told the officers
that he was waiting for a ride; he further
sald that his clothes were in the begs.
The police picked up the bags, and from
their feel determined that they did not
contain clothes. The police then opened
the bags and discovered over 15 pounds
of marijuana. Pitman was arrested and
charged with possession of over 5
pounds of marijuana with Intent to sell.
When his motion to suppress was den
ied, he entered a conditional plea of
guilty.

In an opinion written by Judge Combs
and joined by Judges Johnstone nd Mil
ler, the Court of Appeals reversed. The
Court held that the warrantless search
was unreasonable and was not jusitifed
as a stop and frisk search. Teny was
inapplicable because the officers did not
frisk Pitman for weapons; rather, they
immediately searched the garbage bags
lying on the ground.

The Court also examined the "plain feel"
cases of Minnesota v. Dickerson, 124

L.Ed.2d 334 1993 and Commonwealth
v. Crowder, 884 S.W. 2d 649 Ky. 1994.
Neither case jusitifed the search because
"the existence of the contraband was far
from readily or immediately apparent
from the sense of touch.’

What is heartening about this case is the
strong language used by the Court in
Condemning the search and upholding
the Fourth Amendment. In an eloquent
summary, the Court said that "Teriy still
carefully reiterated the sacrosanct status
of the Fourth Amendment’s protection of
our citizenry from arbitrary pilfering of
their belongings or premises, noting that
court ‘cannot and will not be made party
to lawless invasions of the constitutional
rights of citizens by permitting unhin
dered governmental use of the fruits of
such invasions."

Shortqilew
1. United States v. Bute, 43 F.3d 531

10th Cir. 12/23/94. The Tenth Cir
cuit has held as unreasonable the
warrantless entry by a police officer
of a commercial structure with its
garage door open. The Court speci
fically rejected the State’s attempt to
justify the search as a "security
check" and a "protection-of-property"
exigency. Accordingly, evidence
found there that the structure housed
a drug lab had to be suppressed.
"We simply cannot accept the notion
that an open door of a commercial
building at night is, in and of itself, an
occurrence that reasonably and ob
jectively creates the impression of an
immediate threat to person or proper-

.5,, .

a".
s

ty as to justify a warrantless search
of the premises.’

2. People v. Souza, 885 P.2d 982
Calif .Sup.Ct. 12/28/94. Flight
without more is not sufficient to
supply reasonable suspicion, ac
cording to the California Supreme
Court. While rejecting the State’s
request for a bright line rule which
would allow for the detention of
anyone fleeing from the police, the
Court went on to hold that under the
circumstances of this case, flight in
addition to other factors did consti
tute a reasonable suspicion. "No sin
gle fact--for instance, flight from
approaching police--can be indicative
in all detention cases of involvement
in criminal conduct, lime, locality,
lighting conditions, and an area’s
reputation for criminal activity all give
meaning to a particular act of flight,
and may or may not suggest to a
trained officer that the fleeing person
is involved in criminal activity. Con
sequently, a ‘bright-line’ rule appli
cable to all investigatory stops...
would be improper."

3. People v. James, 645 N.E.2d 195
Ill. Sup.Ct. 12/22/94. The police
may not rely upon the driver’s con
sent to search a vehicle in order to
search a purse found there. The
Court distinguished Florida v. Jim
eno, 500 U.S. 248 1991 which had
held that consent to search a vehicle
included a search of a brown paper
bag found there, by saying that in
Jimeno there was no question re
garding the driver’s authority over the
vehicle and the brown bag. Here, the
driver was a male, and the purse
was found in a passenger seat. Un
der these circumstances, the Court
held that it was not reasonable to
believe that the driver’s consent 10
search extended to the purse found
in the vehicle.

4. People v. Spencer, 84 N.Y.2d 749
NY Ct.App., 1/17/95. The police

Ernie Lewis
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may not stop a motorist in order to
question him about his knowledge re
garding a suspect. Thus, where the
police had a complaining witness
with them who told the police that
Spencer would know the location of
the person who assaulted her, the
police could not pull over Spencer in
order to question him. Thus, incrim
inating items found in Spencer’s car
were inadmissible against him.

‘lUinder the circumstances of this
case, there was no genuine need for
so immediate and intrusive an action
as pulling over defendant’s freely
moving vehicle. When the govern
mental interest in finding and appre
hending the suspect in this case is
considered in relation to the effect
iveness of the procedures chosen to
promote it, the intrusiveness of

pulling over defendant’s freely
moving vehicle cannot be justified.’

ERNIE LEWIS
Assistant Public Advocate
Director, Madison, Clark, Jackson

& Rockcastle DPA Office
201 Water Street
Richmond, Kentucky 40475
Tel: 606 623-8413
Fax: 606 623-9463

E-mail: richmond@dpa.state.ky.us
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Has anyone ever negotiated a plea and
stood in front of the judge to enter the
plea only to hear Mr./Ms. Commonwealth
Attorney say "nevermind!" As defenders
of the Constitution, we will not let the
government get by with breaking its
word.

Kentucky courts have stated "It is better
to let a criminal go free than to allow the
state to welsh on a deal." Commonwealth
v. Reyes, 764 S.W.2d 62, 66 Ky. 1989.
Defendants tend to agree with this.

Plea agreements are not a constitutional
or statutory right but a system that bene
fits both sides. But once you do make a
plea bargain, then the plea bargain be
comes a constitutional contract. Most
cases are disposed of through the plea
bargain procedure. This is necessary to
prevent a complete shutdown of the sys
tem. In 1993 less than 2% of the Depart
ment of Public Advocacy’s caseload went
to trial.t

Kentucky courts have not spelled out
black letter law on enforcing plea agree
ments. In determining the enforceability
of plea agreements, the courts combine
a constitutional analysis with theories of
contract law.

In any given plea agreement, many Con
stitulional rights are involved. By entering
into the plea agreement, defendants sac
rifice constitutionally protected rights
including the right to remain silent, the
right to a fair trial, the right against self
incrimination, the right to effective assis
tance of counsel, and the due process
right to fundamental fairness. Royes,
supra, 764 S.W.2d at 64. quoting Justice

Brennan’s dissent in Ricketts, etc. v.
Adamson, 483 U.S. 1, 107 S.Ct. 2680,
97 LEd.2d, 1987. The nature of plea
agreements, containing an offer, accept
ance and performance, extends the
court’s analysis into theories of contract
law,

When the Commonwealth welshes on the
deal, the defendant’s remedy is to re
quest specific performance of the plea
agreement. There are many considera
tions for a motion to enforce a plea
agreement.

Is There A Plea Bargain?

There must be an offer and acceptance
with both parties having an under
standing as to the terms of the agree
ment. The understanding of the parties
can be written or oral. For obvious rea
sons we recommend a written agree
ment. As in contract law, there are two
actions which trigger enforcement of a
deal which would entitle a defendant to
specific performance. These actions were
enforced in Reyes, supra, where the de
fendant agreed to cooperate with the
state and plead guilty in return of not
being subject to the death penalty. The
Court found that in order for the agree
ment to be enforceable, there must be
detrimental reliance or performance by
th dftfendant. Without detrimental reli
ance or performance, a plea agreement
is a useless unexecuted contract. In
Reyes, the Court found that pleading
guilty and assisting the state with prose
cution is sufficient detrimental reliance
and ordered the prosecutor to enforce
the deal.

Detrimental Reliance

Examples of detrimental reliance are:

a entering a plea;
b giving a confession;
c leading police to evidence and

revealing strategic case invest
igations which could be used against
the defendant if the Commonwealth
were pernitted to proceed with the
trial.

Although the above mentioned examples
could be considered as the defendant
performing his end of the bargain, it is
the involvement of constitutional rights
which creates detrimental reliance. In
Santobello v. New Yorlç 404 U.S. 257,
92 S.Ct. 495.30 L.Ed. 2d 4271971 the
Court found that when the defendant
pleads guilty in reliance to a plea agree
ment, guaranteed due process rights are
implicated. The prosecution must fulfill
their end of the bargain. In applying
Santobello for example, the defendant
foregoes his right to a speedy trial when
pleading guilty.

Performance

Performance is when the defendant up
holds his end of the bargain without
necessarily involving detrimental reliance.
This is when the defendant does what he
agreed to do. This does not necessarily
involve action to his detriment. In Work
man v. Commonwealth, 580 S.W.2d 206
Ky. 1979 the state offered to dismiss
murder charges if the defendant took a
polygraph test which Indicated there was
no involvement with a murder. Although
there was no detrimental reliance, the
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Court found that there was an offer,
acceptance and full performance by the
defendant. The Court therefore ordered
the indictment be dismissed with prejud
ice. Some examples of performance are
taking a polygraph Workman, giving a
statement, helping to recover stolen
items, leading the police to evidence
against others, revealing names of others
involved, and wearing a wire for the
police.

Unenforceable Agreements

If there is an offer and an acceptance,
but no detrimental reliance, a plea offer
can be withdrawn. Not only is the Com
monwealth capable of withdrawing from
the agreement, but so can the defendant.

Unaccepted Offers

If the defendant never accepts the plea
offer, as in contract law, the offer is
revocable by the Conwnonwealth at any
time, unless the defendant takes action
to his detriment in reliance of the plea
offer. In Adkins v. Commonwealth, 647
S.W.2d 502 Ky.App. 1982 the defen
dant did not accept the plea offer. The
Court found that the offer should not be
enforced because there was no indica
tion that the defendant relied on the offer
to his detriment. The Kentucky Courts in
Cope v. Commonwealth 645 S.W.2d 703

Ky. 1983, and Adkns discuss an estop
pel principal which would make an offer
enforceable.

Caveat

Our clients do not do this, but rumor has
it that some defendants occasionally de
viate from the truth. In such instances,
agreements induced from fraud are not
enforceable. However, minor factul dif
ferences amongst witnesses falls short of
a clear and convincing standard that the
plea bargain was induced from fraud.
Reyes, supra, 764 S.W.2d 62 1989.

Motion Ingredients

In writing your motion to seek specific
performance of the plea agreement, use
the following guidelines. First, establish
that a deal exists and what the terms are.
Second, explain how the Commonwealth
broke the deal. Third, demonstrate the
enforceability of the agreement by show
ing either the defendant’s performance or
detrimental reliance. Fourth, cite the
appropriate case law, Reyes for detri
mental reliance, or Workman to show
performance. Fifth, show all the constitu
tional provisions which are implicated.
Lastly, request the remedy that the das
tardly Commonwealth be forced into
specific performance.

Conclusion

"The question is not whether the Com
monwealth’s bargain was wise or foolish.
The question is whether the Common
wealth should be allowed to break its
word." Workman, supra, 580 S.W.2d 206
at 207.

As defense attorneys not only are we the
enforcers of constitutional rights, we also
must uphold the honor of the Common
wealth.

FOOTNOTES

1This does not include Jefferson County
or Fayette County.

JIM NORRIS
Assistant Public Advocate

GEORGE ZACHOS
Assistant Public Advocate

408 North Main Street, Suite 5
London, Kentucky 40741
Tel: 606 878-8042
Fax: 606 878-8042
E-mail: london@dpa.state.ky.us

Joe Guastaferro with Small Group at Death Penalty TPI
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Funti for ConsuithigcperLc
This is the fifth of a series of articles
addressing funds for independent de
fense expert assistance in light of the
substantial new funding available state
wide under 1994 amendments to KRS
31.185 and 31.200.

"Only a foolhardy lawyer would determine
tactical and evidentiary strategy in a case
with psychiatric issues without the guid
ance and interpretation of psychiatrists
and others skilled in the field." Edney v.
Smith, 425 F.Supp. 1038, 1047 E.D.NY
1976 aff’d 556 F.2d 5562nd Cir. 1976.

The purpose of this article Is to assist the
attorney in understanding the role of the
mental health consulting expert so that
funds for that consultant can be obtained
in order to insure the client receives com
petent representation.

Increased Complexity of
Criminal Defense Work

The sophistication of criminal defense
practice continues to increase at least at
the pace of other legal practice areas. In
many ways the velocity of criminal de
fense work is greater due to draconian
penalties, national performance stand
ards, and the insights nonlegal disci
plines bring to bear on culpability.

Several examples illustrate the dramatic
increase in the Intricacies of cnrnnal
defense work which has occurred in a
relatively short period of time.

Twenty years ago only a handful of crimi
nal cases involved experts testifying, and
fewer Involved defense experts testifying.

The increased penalties of the last two
decades have forced defense attorneys
to perform with greater proficiency, eff I
ciency, and creativity as their clients face
drastically decreased chances for proba
tion, substantially less frequent parole, or
imprisonment for the rest of their produc
tive life.

Psychological and biological advances al
low mental health experts to understand
and communicate scientific explanations
for the behavior of the accused. In turn,
defense attorneys fight for new ways to
present those complex insights to the
factfinders who decide culpability.

Scientific advances continue to be ap
plied to evidence in criminal cases.
Sophisticated fingerprint machines now
quickly search exponential sets of prints,
new breathtesting devices have beefl de
ployed, DNA analysis has arrived across
the nation and in the Commonwealth.
The complexity of these scientific
domains is daunting to the non-specialist
criminal defense attorney.

Capital litigation has led the pack in in
creased difficulty in all phases - investi
gation. client relationship, motion prac
tice, discovery, exculpatory and mitigat
ing evidence, voir dire, venue, assistance
of experts, persuasion skills. Capital fed
eral habeas law and practice is labyrin
thine. Sexual abuse cases present per
plexing litigation puzzles. Drug cases
dare effective representation.

Need for Second Counsel,
Consulting Counsel,
Consulting Expert

This prominent reality of increased litiga
tion complexity has two significant conse
quences:

1 Many cases can no longer be com
petently handled by one attorney be
cause of quantity and quality de
mands.

More cases require two attorneys as
counsel and! or one or more consult
ing attorneys with the appropriate
specialty. For example, sex abuse
cases involve very difficult legal
performance duties which require
sophisticated skills of cross-
examining a child victim, cross-
examining the medical doctor, cross-
examining the mental health profes
sional, and obtaining full investigation
and discovery from CHR.

2 The nonlegalskills needed to provide
competent representation require
nonlegal experts in more cases.

This reality is the focus of this article.
The need for mental health experts
provide a good example of this prob
lem. The mental illness dimensions
of many cases are so significant that
a mental health consultant is needed
to work with the attorney at trial,
appeal, or in post-conviction to:

a assist in making the threshold
showing required by Ake to obtain
funds for evaluating and testifying
experts;

b develop the mental illness
theory of the case;

c identify appropriate testifying
mental health experts with the neces
sary specialties;

d assist in the mental health
investigation;

e search for challenges to the
qualifications, and to the accuracy of
the methodologies and findings of
state mental health exports and
assist in the development of cross-
examination of the state experts;
and,

f help prepare defense experts
for the direct testimony and expected
cross-exanination.

For further discussion of the assistance
the consultant can provide, see Clark,
Veltkamp, Monahan, The Fiend Un
masked: Developing the Mental Health
Dimensions ef the Defense, ABA Crimi
nal Justice, Vol. 8, No. 2 1993 at 22.

Experts Can Serve
Only One Master

The ABA CrIminal Justice Mental
HealthStandards1989 recognize sev
eral distinct roles which mental health
experts fulfill:

1 scientific and evaluative;
2 consultative, and
3 treatment and habilitation.
Standard 7-1.1.

It is tempting for the attorney to ask an
expert who has been hired by the de
fense to investigate, evaluate, and testify
to also serve as a consultant. Mixing
these two distinct expert roles is a recipe
for an alphabet soup whose letters spell
d-i-s-a-s-t-e-r. See Sanbomn v. Common
wealth, - S.W.2d - Ky. 1994
minister in a capital case.

The mental health consultant’s work is
completely protected from discovery by
the Sixth Amendment and the attorney-
client privilege. See Miller v. District
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Court, 737 P.2d 834 Cob. 1987. The
testifying expert’s work is not completely
protected. See Hickman v. Taylor, 329
U.S. 495 1947; Foster v. Common
wealth, 827 S.W.2d 670, 678-79 Ky.
1992; KRE 705.

In the civil arena, some courts are willing
to completely protect the consutlation
aspect of one expert who also performs
the testifying function if the consulting
work was done prior to the lawsuit. When
"a consultant is hired for the purpose...ot
evaluating claims and rendering consulta
tive evaluation reports, his consultation
reports are certainly within the orbit of
privileged matters. Prelitigation consulta
tive evaluations are encouraged; if there
is no confidentiality with them, the proce
dure will not be utilized." Newsome v.
Lowe, 699 S.W.2d 748, 752 Ky. 1985
prelitigation consultative evaluation letter
of doctor in medical malpractice case.
Discovery "cannot encroach upon the at
torneys work product or the attorney’s or
other representative’s here consultant’s
mental impressions, conclusions, opin
ions or legal theories concerning the liti
gation." Id. See also Morrow v. Stivers,
836 S,W.2d 424,428 Ky.App. 1992. But
one expert fulfilling dual roles is fraught
with risks.

The ABA Standards discourage experts
filling dual roles, and prohibit experts
from simultaneously serving in the test
ifying and consulting roles when they
conflict with each other. ABA Criminal
Justice Mental Health Standard 7-1.1a
states:

Because these roles involve dif
fering and sometimes conflicting

obligations and functions, these
professionals as well as courts,
attorneys, and criminal justice
agencies should clarify the na
ture and limitations of these
respective roles.

The necessity to bifurcate these two
roles is best understood in terms of
discovery ramifications.

An expert who acts in the evalriative/
testifier role has his work subject to
discovery by the opponent when the ex
pert is called to testify. See Standard 7-
3.8bii.

The consultative role does not expose
the expert’s work to any discovery by the
opponent. "When providing consultation
and advice to the prosecution or defense
on the preparation or conduct of the
case, the mental health or mental retar
dation professional has the same obliga
tions and immunities as any member of
the prosecution or defense team."
Standard 7-1.1c. See also Federal
Rules of Criminal Procedure 16b2.

Beyond discovery consequences, the two
roles are very distinct. The Commentaiy
to Standard 7-1.1 Identifies representa
tive tasks of the consulting expert:

assist at client interviews, probe
for information helpful to counsel,
assess client credibility, evaluate
client ability to withstand cross-
examination, and offer advice
and suggest strategy and tactics
on issues important to the litiga
tion.

"For example, a consultant can apprise
an attorney about the relative strengths
and weaknesses of the consultant’s opin
ion and the openness of other profes
sionals and can prepare useful strategies
to satisfy a factflnder that expert opinions
supporting the attorney’s case are valid."
Id.

It is clear why the loyalties of the two
roles conflict. "Difficulties arise when pro
fessionals attempt to serve in the dual
capacities of evaluator and consultant.
Ideally, these roles should be separated
so that the objectivity of an evaluation is
not contaminated...." Id.

While the Commentalyto Standard 7-1.1
recognizes that practical’rties may prohibit
having two experts to fill both distinct
roles, it limits how one person can fulfill
both roles by requiring the consulting
function to only occur after the evaluation
function is complete. In the end, the
Commentasy warns that the "conflicting
obligations of evaluators and consultants
might warrant an absolute bifurcation of
these two roles." Id.

The Ethical Principles of Psycholo
gIsts and Code of Conduct, American
Psychologist Dec. 1992 provide that a
forensic psychologist insure conflicting
roles and their consequences are clari
fied before employment to avoid compro
mise and misleading:

"7.03 Clarification of Role - In most cir
cumstances, psychologists avoid per-

Characteristics of An Effective Mental Health Consultant

What type of person makes an effective mental health consultant for criminal cases? We recommend looking for seven
main characteristics when you consider hiring a consultant for your case:

1 Expertise in the area of family theory and a biopsychosocial systems orientation. George L. Engel, The Clinical
Application of the Biopsychosocial Approach, 1375 Am.J. Psychiatry 535-43 1980.

2 ExpertIse in detecting childhood trauma and a clinical understanding of how it affects persons later in life,
3 In-depth background in human development research and theory, along with a practical knowledge of

psychopathology and the ability to "translate" this specialized knowledge for laypersons.
4 Understands human behavior as purposeful and sees even violent behavior as often an attempt to meet crises and

to solve problems.
5 An interdisciplinary orientation and an understanding of the expertise of mental health professionals from disciplines

other than his/her own.
6 Enjoys working with attorneys, investigators, and paralegals, and understands and appreciates legal ethics as well

as the criminal justice system’s valuing of the adversarial process.
7 Perhaps most critical: Sees the client as a human being who is ultimately comprehensible and deserving of the best

mental health assistance and advocacy possible.

Clark, Veltkamp, Monahan, The Fiend Unmasked: Developing the Mental HealthDimensions of the Defense, ABA
Criminal Justice, Vol. 8, No. 21993 at 61.
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forming multiple and potentially conflict
ing roles in forensic matters. When psy
chologists may be called on to serve in
more than one role in a legal proceeding
- for example, as consultant or expert for
one party or for the court and as a fact
witness - they clarify role expectations
and the extent of confidentiality in ad
vance to the extent feasible, and there
after as changes occur, In order to avoid
compromising their professional judgment
and objectivity and in order to avoid
misleading others regarding their role."

With the substantial hurdles of different
discovery consequences and conflicting
duties, no expert can properiy fill both the
role of evaluator and consultant on the
same case. No competent criminal de
fense attorney will risk revealing confl
dential information by asking exports to
provide two conflicting functions.

It is axiomatic that "No man can serve
two masters. He will either hate one and
love the other or be attentive to one and
despise the other." Matthew 6:24

Constitutional Right to
Consulting Expert

When experts are relevant to criminal
cases, indigent defendants are entitled to
not only an expert who will testify on be
half of the defense but also to an expert
who will advise and consult on tactics
and strategy.

In Binlen v. Commonwealth, 891
S.W.2d 393 Ky. 1995, a case involving
an insanity defense, the Court held in a
unanimous opinion written by Justice
Wintersheimer that due process required
defense access to two distinct expert
functions:

1 an "expert to conduct an appropriate
examination and assist in the evaluation,
preparation and presentation of the de
fense," Id. at 386, and

2 "the assistance of an expert to inter
pret the findings of the expert used by
the prosecution and to aid in the pre
sentation of cross-examination of such
an expert." Id.

To satisfy due process in an insanity
case Binion held, "there must be an
appointment of a psychiatrist to provide
assistance to the accused to help eval
uate the strength of his defense, to offer
his own expert diagnosis at trial, and to
identify weaknesses in the prosecution’s
case by testifying and/or preparing coun

sel to cross-examine opposing experts."
Id.

The United States Supreme Court has
clearly communicated that when a defen
dant Is entitled to an expert the Constitu
tion requires the defense to consultation
from an expert on how to cross-examine
the prosecution’s expert and uncover
weaknesses in the state’s case. Ake v.
Oklahoma, 470 U.S. 68 198 recog
nizes that due process affords an indi
gent criminal defendant the right to both
an evaluating expert and a consulting ex
pert when a threshold showing of neces
sity has been met.

While courts and attorneys may contem
plate these two distinct expert functions
can be performed by the same expert,
the functions are so inherently conflicting
that one mental health expert can neither
ethically nor practically perform both
roles simultaneously.

Funds for Consulting Experts

Attorneys representing indigents are in
creasingly asking courts for funds to hire
experts who will be defense consultants
in cases in addition to funds for a second
expert who evaluates and testifies in
cases.

If a court is not persuaded to authorize
funds for a consulting expert, other
sources can be explored. Universities
and colleges have a wealth of experts,
some of whom will assist pro bono to be
of public service, to gain further exper
ience in the criminal justice system, or to
obtain data for publishing requirements.
Forging cooperative ventures with these
experts can prove to be win-win efforts
for our clients.
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State Neutral Expert
Constitutionally

Insufficient

The Eighth Circuit in Starr v.
Lockhart, 23 F.3d 1280 8th
Cir. 1994 decided that access
to a neutral state mental
health expert was not constitu
tionally sufficient for a capital
defendant who was mentally
retarded.

Starr determined that in 1985
Ake required more than the
right to subpoena a state neu
tral expert: "Before Ake, the
ability to subpoena and ques
tion a neutral expert on whose
examination both the state and
the defense were relying may
have satisfied due process.
See United States ox rel.
Smith v. BaIdi, 344 U.S. 561,
568, 73 S.Ct. 391, 394-95, 97
L.Ed. 549 1953 due process
satisfied when insanity defen
dant is examined by neutral
psychiatrists on issue of in
sanity, and those experts test
ify. However, Ake expressly
disavows the result in Smith
and explains that the require
ments of due process have
fundamentally changed since
that decision. Ake, 470 U.S. at
85, 105 S.Ct. at 1097." Starr,
supra, at 1290-91.

Also, Starr found the neutral
state expert’s examination in
adequate since it did not go
beyond the issues of sanity
and competency. The Court
looked to the testimony of the
expert at trial to assess the
adequacy of the examination
in light of due process re
quirements. Starr, supra at
1289-90. "The inadequcy of
the examination is illustrated
by the testimony of the exam
ining psychologist." Id. at
1290.

The Kentucky Supreme Court
is in accord with Starr. Blnlen
v. Commonwealth, 891
S,W.2d 393 Ky. 1995.
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Capital Case f&eview
U

Harris v. Alabama,
to be reported at 115 S.Ct. 1031

decided February 22, 1995

Majority: O’Connor writing, Rehnquist,
Scalia, Kennedy, Souter, Thomas,
Ginsburg and Breyer

Dissent: Stevens

The Eighth Amendment does not require
a state to define the weight a sentencing
judge must give to a jury’s advisory
verdict.

Louise Harris was convicted of asking
her lover to find someone to kill her
deputy sheriff husband and then sharing
the victim’s death benefits with her para
mour. Although the trial judge found the
existence of one statutory mitigator, Har
ris’ lack of a criminal record, and several
nonstatutory mitigators, he nevertheless
concluded that the pecuniary gain aggra
vator far outweighed the mitigation and
rejected the jury’s recommendation of life
without parole. Harris, slip op. at p. 3.

ComparIson of Alabama and FlorIda
CapItal SentencingSchemes

The Alabama and Florida death penalty
statutes both provide the trial court with
the ability to override a jury’s sentencing
recommendation, with one important dif
ference: a Florida judge must give "great
weight" to the jury’s verdict and may not
override a life sentence unless "the facts
suggesting a sentence of death [are] so
clear and convincing that virtually no rea
sonable person could differ." Tedder v.
State, 322 So.2d 908, 910 Fla. 1975.
The same deference applies to a recom
mendation of death. See Grossman v.
State, 525 So.2d 833, 839 n.1 Fla.
1988.

The Alabama Supreme Court has re
fused to read the Alabama death penalty
statute as requiring the stricter Tedder
standard. See Exparte Jones, 456 So,2d
380, 382-3 Ala. 1984. An Alabama trial
judge is required only to "consider" the
jury’s recommendation. Harris, supra, slip
op. at p. 3.

Although the Supreme Court has "spoken
favorably" of Tedder, see Dobbert v Flor
ida, 432 U.S. 282,294,97 S.Ct. 2290,53
L.Ed.2d 344 1977, "[t]hese statements
of approbation...do not mean that the
Tedder standard is constitutionally re
quired." Id. "[T]he hallmark of the analy
sis is not the particular weight a State
chooses to place upon the jury’s advice,
but whether the scheme adequately
channels the sentencer’s discretion so as
to prevent arbitrary results." Id., at 5-6,
citing Proffitt v. Florida, 428 U.S. at 252-
253 joint opinion of Stewart, Powell and
Stevens, JJ..

WeIghIng Standards

There is no constitutional requirement
that a "specific method" be used to weigh
aggravating and mitigating circum
stances. Id., quoting Franklin v. Lynaugh,
487 U.S. 164, 179, 108 S.Ct. 2320, 101
L.Ed.2d 155 1988. There is also no re
quirement that a state give a particular
weight to the aggravating and mitigating
factors considered by the sentencer. Har
ris, supra. To require a judge give to
"great weight" to the jury’s recommenda
tion would be micromanage "tasks that
properly rest within the State’s discretion
to administer Its criminal justice system."
Id.

There have been only five cases where
an Alabama judge has rejected a jury’s
death verdict, in comparison with 47 in
stances where the judge has overridden
the jury’s recommendation for life. Id.,
slip op. at p. 7, cIting statistics compiled
by the Alabama Prison Project Nov. 29,
1994. There have also been variation in
the weight different Alabama judges have
given to jury verdicts. Id., [cites omittedi.
However, "the disparate treatment of jury
verdicts simply reflects the fact that, in
the subjective weighing process, the em
phasis given to each decisional criterion
must of necessity vary in order to ac
count for the particular circumstances of
d’ac’Ti case." Harris, slip op. at p. 8, citing
Eddings v. Oklahoma, 455 U.S. 104, 102
S.Ct. 869, 71 L.Ed.2d 1 1982.

The Constitution permits the trial
judge, acting alone, to Impose a
capital sentence. It is thus not
offended when a State further re

quires the sentencing judge to
consider a jury’s recon-wnenda
tion and trusts the judge to give
it the proper weight. Id.

DIssent

In dissent, Justice Stevens called the
Alabama death penalty statute unique
because an Alabama trial judge, unlike
judges in "any other State in the Union,"
"has unbridled discretion to sentence the
defendant to death" even if a jury has
determined that a life sentence is appro
priate and no reason exists that another
jury would come to a different conclusion.
Id.

CapItal and Noncapltal
Sentencing Differences

When a trial judge sentences a noncapi
tal defendant, he or she considers the
societal interests of rehabilitation, pre
vention of crime and deterrence. How
ever, rehabilitation plays no role in capital
sentencing; prevention of crime "is large
ly irrelevant", and the assumption that the
death penalty is a deterrent is unsup
ported by the evidence. Id, slip op. at p.9.

Instead, the interest that we
have identified as the principal
justification for the death penalty
is retribution: ‘capital punishment
is an expression of society’s
moral outrage at particularly of
fensive conduct’. ..and expresses
the community’s judgment that
no lesser sanction will provide an
adequate response to the defen
dant’s outrageous affront to hu
manity. ..[However, a]n expres
sion of community outrage car
ries the legitimacy of law only it
It rests on fair and careful con
sideration, as free as possible
from passion or prejudice. Id.,
quoting and citing Gregg v.
Georgia, 428 U.S. 153, 183-84,
96 S.Ct. 2909, 49 L.Ed.2d 859
1976.

The jury system insulates against socie
tal passions. Voting for a political can
didate who has stated that he will be
tough on crime is much different from
voting to condemn a capital defendant to

April 1995, The Advocate, Page 33

*..: 5**l
a U ***

C. 5IUI

a a
as, a" * " ‘ -

- . . -
- - -



death. Jurors are concerned about their
own consciences; they rarely think about
reprisals after the verdict is returned.
Juries focus only on one person, rather
than oh "a generalized remedy for a
global category of faceless violent crim
inals." In short, "[a] jury verdict expresses
a collective judgment that we may fairly
presume to reflect the considered view of
the community." Id., slip op. at p. 9-10.

Judges May Answer to
HIgher "Political"’ Power

The Constitution

refloct[sI a reluctance to entrust
plenary powers over the life and
liberty of the citizen to one judge
or to a group of judges...Fear of
unchecked power.. found expres
sion in the criminal law in the
insistence upon community parti
cipation in the determination of
guilt or innocence. Id., at p. 10,
quoting Duncan v. Louisiana,
391 U.S. 145, 156, 88 S.Ct.
1444, 20 L.Ed.2d 491 1968.

The ‘higher authority’ to whom
present-day capital judges may
be ‘too responsive’ is a political
climate in which judges who cov
et higher office--or who merely
wish to [be reelected every six
years and thus remain judges]--
must constantly profess their
fealty to the death penalty. The
danger that they will bend to
political pressures when pro
nouncing sentence in highly pub
licized capital cases is the same
danger confronted by judges
beholden to King George Ill.
Harris, supra, slip op.1at p. 10.

Total Reliance on Judges
to Sentence Capital

Defendants Unconstitutional

Justice Stevens believes the Alabama
sentencing scheme violates the Double
Jeopardy Clause. Trial judges almost
always adopt a jury’s death sentence;
however, a prosecutor who gets a jury
recommendation of life "gets a second,
fresh opportunity to secure a death sen
tence": the judge is presented "exactly
the same evidence and arguments that
the jury rejected." Therefore,

a scheme that we assumed
would ‘provide capital defendants
with more, rather than less, judi
cial protection,’ has perversely
devolved into a procedure that
requires the defendant to stave
off a death sentence at each of

two do novo sentencing hear
ings. Id, at p. 11, quoting Dob
bert v. Florida, supra, 432 U.S.
at 295.

The fact that only five judges have over
ridden a jury’s death sentence proves
Justice Stevens’ point. "Death sentences
imposed by judges, especially against
jury recommendations, sever the critical
‘link between contemporary community
values and the penal system.’ Harris,’
supra, at p. 11, citing Witherspoon v. Illi
nois, 391 U.S. 510, 519 n. 15, 88 S.Ct.
1770, 20 LEd.2d 776 1968.

The Court today casts a cloud
over the legitimacy of our capital
sentencing jurisprudence. The
most credible justification for the
death penalty is its expression of
the community’s outrage. To per
mit the state to execute a wo
man in spite of the community’s
considered judgment that she
should not die is to sever the
death penalty from its only legiti
mate mooring. The absence of
any rudder on a judge’s free-
floating power to negate the
community’s will, in my judg
ment, renders Alabama’s capital
sentencing scheme fundamental
ly unfair and results in cruel and
unusual punishment.
Id., slip op. at p. 13.

O’NeaI v. McA flinch,
to be reported at 115 S.d. 992

decided February 21, 1995

Majority: Breyer writing, Stevens,
O’Connor, Kennedy, Souter, Ginsburg

Dissent: Thomas writing, Rehnquist,
Scalia

When a federal habeas court finds con
stitutional error but has grave doubt
about whether the error had "a substan
tial and injurious effect or influence on
the jury’s verdict", the error cannot be
harmless.

Petitioner, Robert O’Neal, filed a federal
habeas petition challenging his Ohio con
victions for murder and other crimes,
which the district court granted. On
appeal, Ule Sixth Circuit Court of Appeals
reversed. They did find an error: possible
jury "confusion" about the state of mind
necessary to convict O’Neal, combined
with a stalement by the prosecutor. Using
the substantial and injurious effect"
standard set out in Brecht v. Abraham-
son, which had adopted the Kotteakos v.
United States, 328 U.S. 750, 66 S.Ct.

1239, 90 LEd. 15571946 criterIon, the
court found the error harmless. The court
said that O’NeaI had not met his "burden
of establishing" whether the error was
prejudicial. O’NeaI, supra, slip op. at p.
3, citing O’NeaI v. McAninch, 3 F.3d 143,
at 145.

Grave Doubt Means
PetItioner Must Win

In his first death penalty opinion, Justice
Breyer said that O’NeaI did not involve a
case where a judge shifted a burden of
proof, but rather, involved application of
the harmless error standard in cases
where the record "is- so evenly balanced
that a conscientious judge is in grave
doubt as to the harmlessness of an
error." In such cases, the petitioner must
win. O’Neal, supra, at p. 3.

Precedent

"‘[T]lie original conTnon-law harmless-
error rule put the burden on the benefi
ciary of the error [here, the Statel...to
prove that there was no injury..."’ Id., at
p. 4, quoting Chapman v. California, 386
U.S. 18, 24, 87 S.Ct. 824, 17 L.Ed.2d
705 1967. The same rule was applied
for nonconstitutional error on direct ap
peal, Kotteakos, supra, 328 U.S. at 764-5
and direct appeal constitutional error,
Chapman, supra, 386 U.S. at 24. Al
though Brecht, supra, established the
"actual prejudice" standard, and should
normally control habeas review of consti
tutional errors, Brecht involved a choice
between two standards, both of which re
solved the issue by placing the risk of
doubt on the state. O’NeaI, supra, at 5.

The State of Ohio had argued that in civil
cases, the petitioner bears the burden of
showing the prejudice against him, and
since habeas litigation is technically civil,
the habeas petitioner must bear the bur
den of proof. Id., at 6, citing Browder v.
Director, Department of Corrections of
Illinois, 434 U.S. 257, 269, 98 S.Ct. 556,
54 L.Ed.2d 521.

Breyer found "one problem" with the
state’s argument: it failed "to take into
account the stakes involved in a habeas
proceeding", that "someone’s custody,
rather than mere civil liability, is at stake."
Because habeas review involves errors
from criminal litigation, "if the harmless
ness of the error is in grave doubt, relief
must be granted." Id.

Moreover, the harmless error sections of
both the Federal Rules of Civil Procedure
and the Federal Rules of Criminal Proce
dure refer to 28 U.S.C. §391, now codi
fied at 28 U.S.C. §2111, which was inter-
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preted in Kotteakos, supra. "[R]etevant
authority rather clearly indicates that.. the
courts should treat similarly the matter of
‘grave doubt’ regarding the harmlessness
of errors affecting substantial rights."
O’NeaI, supra, slip op. at p. 6-7.

Consistent with Basic
Purposes of Habeas

Because the Court assumed arguendo
that the judge could only decide that ‘it
was] extremely difficult to say" if the
error had a substantial and injurious
effect on the jury’s decision,

[ijn such circumstances, a legal
rule requiring issuance of the writ
will, at least often, avoid a griev
ous wrong--holding a person ‘in
custody in violation’ of the United
States Constitution...Such a rule
thereby both protects individuals
from unconstitutional convictions
and helps to guarantee the inte
grity of the criminal process by
assuring that trials will be funda
mentally fair. Id, slip op. at p. 7.

"Administrative Virtues"

Lastly, the rule announced in O’Neal is
consistent with long-standing court treat
ment of "important trial errors." Id. "In a
highly technical area such as this one,
consistency brings with it simplicity, a
body of existing case law available for
consultation, and a consequently dimin
ished risk of further, error-produced,
proceedings." Id., at p. 7-8.

Judges also do not have to read "lengthy
records" to determine prejudice in every
habeas petition filed in each court.
"These factors are not determinative, but
offer a practical caution against a legal
rule that, in respect to precedent and
purpose, would run against the judicial
grain." Id., at p. 8.

The state’s last argument was that 28
U.S.C. §2254a says the federal courts
should entertain a habeas petition only
on the ground that the petitioner’s cus
tody violates the Constitution, law or
treaties of the United States. Id., at p. 8.
Thus, because a constitutional violation
is harmiess, there is no causal connec
tion between "violation" and "custody,"
and the prisoner could not be in custody
in violation of the Constitution. Breyer
found "no significant support" for this
position. Id.

DIssent

Justice Thomas felt that habeas courts
"may not upset the results of a criminal

trial unless [they] conclude[] both that the
trial was marred by a violation of the con
stitution or a federal statute and that this
error was harmful." Id., at p. 9.

Thomas felt the "proper" place to begin
examination of the question presented
was not in the harmless error statute, but
in §2254, which requires a causal link
between the constitutional violation and
the petitioner’s custody. Harmiess error
"could not be said to have been a dause
of the custody." Id.

Because the habeas petitioner the plain
tiff "‘seeks to change the present state
of affairs,’ he ‘naturally should be ex
pected to bear the risk of failure of proof
or persuasion’" that some action on the
defendant state’s behalf caused the
harm. Id., quoting 2 McCormick on Evi
dence §337, at 428 J. Strong, 4th ed.
1992.

"Under the majority’s rationale, however,
the habeas petitioner need not prove
causation at all; once a petitioner estab
lishes error, the government must affirm
atively persuade the court of the harm
lessness of that error," Id.

Requiring a habeas petitioner to bear the
risk comports with other court mandates
on habeas relief, i.e., finality. Id. at p. 9-
10, quoting Barefoot v. Estelle, 463 U .S.
880, 887, 103 S.Ct. 3383, 77 L.Ed.2d
1090 1983; McCleskey v. Zant, 499
U.S. 467, 111 S.Ct. 1454, 113 L.Ed.2d
5171991;andKuhlmannv. Wilson, 477
U.S. 436, 106 S.d. 2616, 91 L.Ed.2d
364 1986.

Thomas had no "quarrel" with the major
ity’s conclusion that when an error is
shown on direct appeal, the government
must demonstrate the harmlessness of
the error. Id., at p. 11. However, the
"harmless error precedents relied upon
by the majority are certainly not dispos
itive." Id.

CivIl Cases Have Greater Relevance

Thomas felt the Court could "just as eas
ily conclude that the civil rule should be
followed in the criminal context" because
habeas is a civil proceeding and because
the Courts of Appeals which have exam
ined the issue place the burden of pro
judise on the civil plaintiff, Id., at p. 12.

Basic Purposes of Habeas

Despite its rhetoric about convicting inno
cent persons, the majority "merely bal
ances the costs and benefits associated
with disturbing judgments when a court is
in grave doubt about harm." Id. However,

by drawing the line at "grave doubt,"
rather than "significant" or "any doubt,"
the Court "is not willing to go as far as it
must in order to ensure that no one is
unlawfully imprisoned." Id.

AdminIstrative Concerns

Thomas felt that the civil rule espoused
by most of the Courts of Appeals was
"equally attractive" and "consistent with
longstanding practice." Id., at p. 13.

Further, "I thought it settled" that the hab
eas court’s duty is to "consider the trial
record as a whole" when making a harm
less error analysis. Id., citing United
States v. Hasting, 461 U.S. 499, 509,

103 SOt. 1974, 76 L.Ed.2d 96 1983.
The judge could not find himself to be in
grave doubt, and immediately cease
reading to issue the writ. "Indeed, given
that further review always has the poten
tial to resolve any grave doubt, one is
tempted to require a judge to continue to
read and reread the relevant portions of
the record until his grave doubts dis
sipate." Id.

,PEAL$

O’Guinn v. Dutton,
42 F.3d 331 6th dir. 1994

petition for rehearing granted 3/10/95

Majority: Batchelder writing, Ryan

Dissent: Martin

In only its second post-Furman death
penalty opinion, the Sixth Circuit re
versed the United States District Court
for the Middle District of Tennessee’s
conditional grant of Kenneth Wayne
O’Gulnn’s petition for habeas corpus.

On May 23, 1981, the victim, Sheila Cup-
pies, celebrated her high school gradua
tion at the Hat & Can,e Club in Jackson,
Tennessee by drinking beer, taking a few
Darvon and dancing with several men.
Two witnesses who testified at trial said
they saw the heavily intoxicated victim
outside the club around midnight, where
she tripped over a motorcycle, and later
left with a man identified as O’Guinn.
O’Guinn, supra at 333.

In the afternoon of the next day, the vic
tim’s body was found in a field at the end
of a dead end street. Her face had been
beaten severely and she had been vag
inally penetrated with a blunt metal or
wooden object. Id., at 333-334.
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Little progress was made in finding the
killer until O’Guinn’s July 4, 1983 arrest
in connection with the rape and assault
of an Alabama woman. During the inter
rogation arising out of his arrest, O’Guinn
contended that he invoked his right to
counsel, but the investigator, Duffey, later
testified that O’Guinn never made such a
request. Id., at 334.

Because O’Guinn could not post bond,
he remained in jail, where on July 11, a
Tennessee investigator traveled to Ala
bama to interview O’Guinn in connection
with the Cupples murder. O’Guinn was
given his Miranda rights during the Ten
nessee investigator’s interview. When
confronted with the results of a polygraph
which revealed guilty knowledge,
O’Guinn said that his brother Robert had
confessed to Cupples’ murder. Id.

On August 10, another Tennessee in
vestigator received permlssion from
O’Guinn’s Alabama counsel to conduct
an interview, which the investigator did
after advising O’Guinn of his Miranda
rights. On August 12, O’Guinn sent word
that he wished to speak with Duffey, Who
took the Tennessee investigator with him.
O’Guinn was again given his Miranda
warnings and implicated himself in the
Alabama murder. Later that day, the Ten
nessee investigator interviewed O’Guinn
alone. He did not readminister the Miran
da warnings, but relied on those given
earlier in the day and on O’Guinn’s ac
knowledgement that he had been Miran
dized and was giving his statement freely
and voluntarily. O’Guinn then gave a
handwritten statement which detalled his
Involvement in the Cupples murder, and
another handwritten and oral statement
on August 15. All four confessions were
admitted at trial. Id.

Mixed Petition/Brady Error

O’Guinn alleged that the state had re
moved exculpatory evidence of the In
volvement of three other people, in
cluding Cupples’ cousin, a former Jack
son police officer and O’Guinn’s brother,
and that Cupples was murdered because
she provided information about the dIstri
bution of illegal drugs before defense
counsel was allowed to inspect and copy
the prosecution’s files. The state re
sponded that the error was procedurally
defaulted because O’Gulnn had not
raised the issue in state litigation prior to
filing his habeas. O’Guinn replied that it
was not until he was able to utilize hab
eas discovery procedures that he discov
ered the claim, Id., at 335.

Noting the district court’s full hearing on
the issue as part of its decision to con-

sider the issue in "the interests of justice
and comity", the Sixth Circuit found that
the claim was unexhausted. Id., at 336,
citing Granberry v. Greer, 481 U.S. 129,
107 S.Ct. 1671,95 L.Ed.2d 119 1987.

Review of O’Guinn’s cross-appeal from
the district court’s denial of the Brady
claim:

persuades us that none of th?
material withheld was reasonably
exculpatory and even if it were, it
was fully available to the defen
dant with reasonable investiga
tion because the government
had provided O’Guinn with a full
witness list, and even if not fully
available, any error was harm
less. Id., at 347.

Miranda Warnings

The district court erred in finding that
O’Guinn had been misinformed about the
nature of his right to counsel and that his
waiver was therefore not knowing and
intelligent.

The issue was considered several times
by the Tennessee state courts. The trial
court, denied O’Guinn’s motion to sup
press, apparently because it disbelieved
O’Guinn’s testimony that he had re
quesled an attorney and because it be
lieved Duffey’s testimony that O’Guinn
had not done so. The Tennessee Sup
reme Court reviewed the transcript of the
suppression hearing and found that the
motion had been properly denied, even
though the trial court had not supplied
detailed findings of fact. However, the
district court, apparently relying on
testimony from an Alabama suppression
hearing not introduced in Tennessee
state proceedings, the opposite. Id., at
337-338.

The Sixth Circuit found "no basis" in the
district court’s conclusion that ‘the trial
court’s decision [was] unsupported by the
record." Id., at 341. ‘[W]here the findings
of fact by the state court find support in
the record, those findings must control,
notwithstanding federal habeas court
findings that might also find support in
the record." Id., citing Wainwright v.
Goode, 464 U.S. 78, 85, 104 S.d. 378,
382-83, 78 L.Ed.2d 187 1983 and Mar
shall v. Lonberger, 459 U.S. 422, 432,
103 SOt. 843, 949-50. 74 LEd.2d 646
1983.

Although the district court’s findings of
fact could have been an accurate
description of what really happened,
"federal habeas courts [have] no license
to redetermlne credibility of witnesses

whose demeanor has been observed by
the state trial court, but not by them."
O’Guinn, supra, at 341, citing §2254d
and Lonberger, 459 U.S. at 434, 103

S.Ct. at 851. Thus, the Tennessee
courts’ findings must be accepted.

ConstItutIonally inadequate Warning

The district court did not address whether
Duffey’s misinformation that only a court
could appoint an attorney for O’Guinn
was sufficient to render the warnings in
adequate and O’Guinn’s waiver Invalid.
However, the Sixth Circuit believed that
Duffey’s explanation was not an inade
quate recitation of O’Guinn’s Miranda
rights. O’Guinn, supra, at 341.

Oregon v. Elated

At oral argument, the state expressed its
willingness to concede that O’Guinn’s
first confession was inadmissible but that
its admission was harmless error.

However, in Oregon v. Elstad, 470 U.S.
298, 105 S.Ct. 1285, 84 LEd.2d 222
1985 the Supreme Court held that a
second confession given with Miranda
warnings, did not render a first, non
Mirandized confession inadmissible.

Oregon v. Elstad, supra, controls
O’Guinn’s situation, The Sixth Circuit felt
that admissibility of O’Guinn’s first con
fession may have been stronger because
of the warnings given to him on July 4,
July 11, August 10 and August 12.
O’Guinn, supra, at 343.

SentencIng Phase IAC
Procedurally Defaulted

Although O’Guinn did not assert the is
sue of trial counsels’ ineffectiveness at
the sentencing phase until his second,
pro so, post-conviction action, and the
state court expressly refused to consider
it because of O’Guinn’s waiver, the dis
trict court Improperly did not address the
waiver, but instead considered trial
counsel’s performance.

The Sixth Circuit’s analysis found that
because he did not have a right to effec
tive assistance of counsel in state post-
conviction, O’Guinn could not show
‘cause" for post-conviction counsel’s
failure to raise the Issue. Id., at 346,
citing Pennsylvania v. Finley, 481 U.S.
551, 107 S.d. 1990, 95 LEd.2d 539
1987 and Coleman v. Thompson, 501
U.S. 722, 111 S.Ct. 2546, 115 L.Ed,2d
640 1991.

The Court then undertook the only option
available: an ‘actual innocence" review.
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O’Guinn’s assertion that trial counsel
should have put on the testimony of fam
ily and friends to testify about O’Guinn’s
terrible childhood did not meet the Saw
yer v. Whitley, 112 S.Ct. 2514,2523, 120
L.Ed.2d 269 1992 ‘actual innocence"
requirement that ‘must focus on those
elements which render a defendant eligi
ble for the death penalty, and not on
additional mitigating evidence which was
prevented from being introduced as a re
sult of a claimed constitutional error".
O’Guinn, supra, at 347.

Cross-Appeal

The district court properly dismissed six
claims: 1 that the state interfered with
O’Guinn’s ability to Interview two wit
nesses and intimidated them into not
cooperating with the defense; 2 that
another witness was intimidated into giv
ing false testimony at trial; 3 that a state
witness’s identification was based on a
suggestive photo array; 4 that O’Guinn’s
death sentence did not meet the height
ened degree of reliability required by the
Eighth and Fourteenth Amendments; 5
that OGuinn’s statements were coerced
while he was mentally and physically
weak; and 6 that counsel rendered inef
fective assistance of counsel at the guilt
phase. Id.

There was neither cause nor prejudice to
excuse O’Guinn’s failure to raise any of
the six issues on direct appeal or in post-
conviction. Id.

Surprise Testimony

During preparation for trial, a medical
examiner told defense counsel that none
of the medical reports contained a deter-

mination of whether the victim was alive
at the time she was penetrated by the
blunt object. However, during trial, the
pathologist who prepared the reports
gave his medical opinion that the victim
was indeed alive at the time the object
lacerated her vaginal wall.

The Sixth Circuit agreed that although
the testimony was a surprise, it was not
the result of any state action or inaction.
"In fact, the State itself was itself sur
prised by [the doctor’s] testimony. [Fur
thermore], regardless of the testimony
regarding the timing of the rape, sub
stantial evidence existed to support. the
jury’s recommendation of the death pen
alty." Id.,at 350.

HAC Aggravator Constitutional

O’Guinn argued that the Tennessee heIn
ous atrocious or cruel because of torture
or depravity of mind aggravator was un
constitutionally vague. The district court
rejected O’Guinn’s challenge, citing Wal
ton v. Arizona, 497 U.S. 639, 110 S.C1.
3047,3057-8,111 L.Ed,2d 5111990, in
which the Supreme Court ruled that oven
when a jury is instructed using a vague
or improperly defined aggravator, a fed
eral court can affirm a death sentence 1
if stale courts have defined the aggrava
tor more specifically and 2 if the slate
appellate court determines that the evi
dence in the case warrants the properly
defined circumstance.

The Tennessee Supreme Court had fur
ther defined the aggravator, State v. Wil
liams, 690 S.W.2d 517 Tenn. 1985. It
also found that the evidence supported
finding the HAC aggravator. O’Guinn,
supra, at 351.

Thus the aggravator was constitutional,
and application of the death penalty in
this case was proper. Id., citing Walton,
supra.

Dissent

In dissent, Judge Merritt said there was
no procedural default on the lAO at sen
tencing issue because the Tennessee
trial court had ruled sua sponte on coun
sel’s effectiveness: "‘the Court finds
affirmatively from the evidence that the
Petitioner did receive the effective assis
tance of counsel.. The Court is of the
opinion that Petitioner was provided with
effective assistance of counsel.. at trial
and on appeal."’ Id., at 352, citing
O’Guinn v. State, No. C-87-23, Mem.
Order at 2 Tenn. dir. Ct., June 30,
1988.

Further, a merits inquiry showed that
defense counsels’ failure to investigate or
prepare for sentencing because of mis-
communication between the two, com
bined with their unprepared attempt to
present mitigation failed to meet the
minimum requirements for effective
assistance of counsel at the penalty
phase. Id., at 353, citing Lockett v. Ohio,
438 U.S. 586, 98 SOt. 2954, 57 L.Ed.2d
973 1978; Boyde v. California, 494 U.S.
370, 110 SOt. 1190, 108 L.Ed.2d 316
1990; Cave v. Singleta,y, 971 F.2d 1513
11th dir. 1992; and Blanco v. Single
taly, 943 F.2d 1477 11th Cir. 1991.

Miranda

Judge Merritt would remand for further
findings and conclusions on the Oregon
v. Elstad issue. O"Guinn, supra, at 358.

KENTUCKY DEATH NOTES March 15, 1995

1 Number of people executed since statehood, 1795 --------------------- ---------------------- 470

2 Number of people executed in the electric chair 162
3 Number of people who applied for the position of executioner, 1984 150
4 Number of people now on death row* 28
5 Number of people who are Viet Namveterans on death row 1
6 Number of people who are women on death row 0
7 Number of people who were juveniles when the crime was committed on death row 1
8 Number of people who have com1rfted suicide on death row 1
9 Number of people whose trial lawyers have been disbarred or had their license suspended 4
10 Number of people on death row who can afford private counsel on appeal* 1
11 Number of people sentenced to death for killing a black person 0
12 Percentage of death row inmates who are black 25%
13 Percentage of Kentucky population that is black 7%
14 Number of black prisoners who were sentenced by all white juries 3
15 Number of persons sentenced to death in Kentucky who were later proven innocent 1
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Brady

Merritt could not determine from the re
cord whether O’Gulnn’s assertion that his
Brady claim became available only after
federal discovery was true. Thus, he felt
the claim should be dismissed with pre
judice so that the Tennessee state courts
could have first review. Id., at 359.

KENTU:Ki:.

Sanbom v. Commonwealth,
_S.W.2d_

rendered October 27, 1994

Affirmed.

Majority: Spain writing, Stephens,
Lambert, Reynolds, Wintersheimer,
Stumbo, Leibson

DIssent: Stumbo writing, Leibson

In a decision marked by dissent on only
one issue, the Kentucky Supreme Court
upheld Parramore Sanborn’s resentenc
ing to death for the 1983 kidnapping,
rape, sodomy and murder of a Henry
County woman. The trial took place in
Jefferson County after the original trial
judge recused himself and granted a
change of venue. A special judge, from
far Western Kentucky, was then
appointed.

Defense Counsel’s Misconduct

On the afternoon of March 25, 1991, the
prosecutor informed the trial court that
his voir dire notes had turned up missing
from counsel’s table. The court received
negative answers to his question as to
what happened to the notes. However,
the following morning, as the Common
wealth prepared to watch videotapes
from the previous day’s activities, coun
sel informed the court, outside the pre
sence of the jury and Sanborn, that she
had taken the notes. She admitted that
she was "being nosy" and called the con
duct "inexcusable." Sanborn slip op. at
p.6.

The trial judge agreed; the Common
wealth responded that he was in a
"Catch-22’ situation, but would make no
motions because he wished the case to
proceed. Lead defense counsel made no
recommendation. The court said he
would attend to the matter later in the
proceedings. Id.

During presentation of the defense case,
defense counsel, outside the presence of
the jury, told the court about a news

report of her actions and expressed her
concern that the jury may have been
contaminated by that report. Counsel’s
motion for a mistrial was denied, but the
trial court offered to question the jurors
as to whether they had read or watched
accounts of the trial in the news media.
The Commonwealth’s Attorney said he
had not told the media, and that he told
his assistant not to do so either. Id.

Counsel’s motion for recusal was denied.
Counsel then moved that she and lead
counsel be permitted to withdraw be
cause a conflict of interest existed, and
that because of the trial court’s threat of
further action, her attention had been
taken from defending her client. The
court also denied those motions, but did
question each juror about his or her
knowledge of the media reports to which
the jurors replied in the negative. Id., at
p. 7-8.

On appeal, Sanborn said counsel’s ac
tions created a ‘conflict per Se’ and
argued that defense counsels’ responsi
bility "to vigorously defend" their client
was chilled by the conflict. Further,
Sanbom claimed that counsel was
"forced" to choose between her interests
and Sanbom’s and that she must avoid
"antagonizing the court any further." The
court found this attitude "very disturbing."

We do not think the responsibility
of counsel to ‘vigorously defend’
a client is ever compromised by
the professional, ethical conduct
of a lawyer in relationships with
the court. Furthermore, all ethical
lawyers should at all times con
duct themselves so as to avoid
‘antagonizing the court.’ Id.

The court ‘fail[ed] to understand" the
actual conflict between the best interests
of counsel and those of Sanborn’s. "More
importantly...[w]e decline to Indulge in
any such presumption" of a conflict of
interest per so. Instead, prejudice is
presumed "only if the defendant demon
strates that counsel ‘actively represented
conflicting interests’ and that ‘an actual
conflict of interest adversely affected his
lawyer’s performance."’ Id., citing Burger
v. Kemp, 483 U.S. 776, 783, 107 5.01.
3114, 97 L,Ed.2d 638 1987.

Sanborn did not show that defense coun
sel was forced to make a choice between
her interests and Sanborn’s. Further, he
"certainly" had not shown "in light of all
the circumstances, [that any] acts or
omissions [of either defense counsel]
were outside the wide range of profes
sionally competent assistance," Strick

land v. Washington, 466 U.S. at 690, 104
Sot. at 1984.

The trial court also did not err when it did
not hold a hearing in Sanbom’s presence
on this matter because ‘[n]o testimony
was taken and there was accordingly no
need for cross-examination’ and because
Sanborn was present when the jurors
were questioned. Sanborn, supra, slip op.
at p. 14.

Further, there was "no merit’ in San-
born’s claim that lead counsel was im
paired in his representation because
there was no attempt to show his know
ledge of counsel’s actions. Lastly,
because neither government prosecutors
nor public defenders as both defense
counsel are, "have any personal stake in
representing a client’, the vicarious dis
qualification rule" does not apply. Id.,
citing Summit v. Mudd, 679 S.W.2d 225
Ky. 1984.

Testimony of Minister Not PrivIleged

The Rev. Barclay Brown’s testimony was
important to the Commonwealth because
Brown, who testified that Sanborn admit
ted that the victim was alive and scream
ing when he raped her could belie the
defense’s contention that the victim was
dead when Sanborn sexually abused her.

Even though Brown had assisted the de
fense at the first trial, the Supreme Court
"fail[ed] to find either an attorney-client or
priest-penitent privilege." "Although Rev.
Brown may have been considered a re
presentative of a lawyer, the statements
made to him are not privileged because
they were not made with the clear under
standing that they were confidential." Id.,
at p. 17. Confidentiality implies that it will
not form the foundation for expert testi
mony "because expert testimony must be
cross-examinable." Id., citing KRE 705
and Foster v. Commonwealth, 827
S.W.2d 670, 678-79 Ky. 1992.

Furthermore, Sanborn’s first defense
counsel testified that while she thought
Rev. Brown might testify about atheolog
ical perspective on the death penalty,
she later decided not to call Rev. Brown.
However, "it was not made clear that
Rev. Brown was only meant to be a con
sultant for [Sanbom’s] defense’; thus,
the attorney-client privilege could not be
invoked; Id.

The testimony was also not covered un
der the priest-penitent privilege. ‘For a
communication to be covered under this
privilege It must be communicated to a
member of the clergy when that person is
acting as a spiritual advisor and the
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information is not meant to be transferred
to anyone else." Id. at 19, citing KRE
505b. Thus, because Brown talked to
Sanbomn "in contemplation of testifying",
because there was no testimony that
Sanbom obtained spiritual advice or
discussed his spiritual health, and be
cause Brown talked to Sanborn as part of
a seminary class he was taking and had
prepared a paper on his involvement, the
priest-penitent privilege did not apply. Id.,
at p. 19-20.

-----------Refusal to Permit
Mental Health Expert Testimony

Before trial, Sanborn filed notice of his
intent to rely on Extreme Emotional Dis
turbance as a - defense,- and - provided
copies of the reports of Dr. Philip John
son, a psychologist, to the prosecution.
The Commonwealth then obtained the
services of Dr. Victoria Skelton a KCPC
psychiatrist, in order to rebut Johnson’s
testimony.

At trial, the Commonwealth claimed
Johnson’s testimony was inadmissible
because a proper foundation had not
been laid, and- further objected because
the testimony was a hearsay report of
what Sanborn had told Johnson during
interviews, especially since Sanborn did
not testify.

The trial court properly excluded the
testimony because the only evidence of
the EED ‘triggering event" and Sanborn’s
reaction to it were based only on San-

born’s statements to Dr. Johnson that the
victim had refused his ‘romantic ad
vances and mocked his stuttering.’ Fur
ther, the fact that Sanborn had told sev
eral different versions of the events of the
night of the murder, Johnson’s state
ments that other witnesses’ testimony
could be indicative of mental illness or
antisocial personality as well as EED,
and that he did not believe the story
Sanbomn had told him could mean that
"the ‘triggering event’ may never ‘have
occurred. Id, slip op. at p. 22-3.

Inmate Informant’s Testimony

James Tingle,-- imprisoned with Sanbom
.duringDecemberof.i983, was -called to
testify about Sanbomns threat to another
inmate that "‘I have killed once but they
cannot kill me but once."’ After the de
fense complained of insufficient notice,
the trial court allowed counsel to question
Tingle, about his criminal record and pos
sible bias against Sanborn. Tingle was
then allowed to testify. Id., at 24.

On appeal, Sanbomn asserted that the
Commonwealth’s lack of notice violated
discovery and that Tingle’s testimony
should not have been admitted. The Sup
reme Court disagreed, pointing out that
counsel was allowed to extensively
cross-examine Tingle and that Sanborn
"merely speculates that he could possibly
have uncovered some exculpatory evi
dence if given earlier notification. Id., at
p. 25.

Sanborn’s other contention, that the other
crimes evidence was unduly prejudicial,
was also not reversible error. "Since
[Sanborn] was often inclined to change
his version of the facts, Tingle’s testi
mony was relevant to show that in Dec
ember of 1983 Sanborn admitted having
killed someone prior to his incarceration."
Id., at p. 27.

Penalty Phase TestImony

Dr. Skelton, the Commonwealth’s expert,
testified during the penalty phase that
she had conducted two separate
interviews with Sanbomn, in which
Sanborn first said he was not involved in
the victim’s murder; but at the second,
Sanbom admitted killing the victim under
the influence of EED. Over defense
objection, the trial court permitted Skelton
to state her opinion of why Sanborn had
changed his story, but limited the
testimony so that the jury could not infer
that defense counsel had encouraged
Sanbom to change his story. Id., at 28-9.

Citing Estelle v. Smith, 451 U.s. 454,
101 S.Ot. 1866, 68 LEd.2d 359 1981,
Sanborn argued that the trial court vio
lated Sanborn’s rights to counsel and
against self-incrimination and that the
testimony was irrelevant and highly pre
judicial. However, the Supreme Court felt
that this case was more similar to the
Esteie exception: when a defendant in
troduces psychiatric evidence, he must
submit to an examination by the prosecu

YANKEE DOODLES
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tion expert. Because this evidence could
be used in rebuttal,

the scope and admissibility of
the expert’s findings are not as
limited as they were in Estelle. If
the statements are necessary for
the expert to formulate and ex
plain her opinion, then the state
ments are admissible and are
not violative of the defendant’s
rights. Id., at 29-30.

Also, because Dr. Skelton testified during
the penalty phase, "[i]t is not improper for
a jury to be informed of a change in a
story by a defendant so that they may
consider the motivation behind the
change while determining the appropriate
punishment for a crime." Id.

Prosecution Expert’s Disagreement
with Defense Expert

Dr. 5kelton’s testimony that, based on
her evaluations, Sanborn’s actions were
"contemplated," was not an improper
opinion on Sanborn’s mental state at the
time of the crime, but only an expression
of the opinions formed from her evalua
tions and the information she had. Id., at
31.

"A jury is not bound by the testimony of
an expert"; thus, the jury could have
found the defense expert, Dr. Johnson’s,
testimony that Sanborn was in a state of
rage on the night of the murders "a more
accurate characterization of his’ mental
status at the time the murder occurred.
Id., at 32.

denigrate that of Dr. Johnson, whose
opinion was based on his interview with
Sanbomn. Rather, the question was used
to contrast Dr. Skelton’s opinion with that
of Dr. Johnson "in order to best deter
mine which explanation of the defen
dant’s mental state was more accurate
and to account for the differences in
opinion." Id., at 33-4.

Mitigation Evidence

Prior to the penalty phase, defense coun
sel’s motion for continuance in order to
depose Sanbomn’s brother and sister in
Florida was denied. A motion to read affi
davits of the evidence into the record
was also denied. However, both the de
fense and the Commonwealth agreed
that the testimony from the first trial’s
penalty phase could be read into the re
cord. The trial court also ruled that the
original prosecutor’s improper cross-
examination of defense witnesses would
not be read. Based on the above, the
trial court did not abuse its discretion by
denying the continuance motion. Id., at
35.

The Commonwealth also did not commit
error by telling the jury that mitigation
evidence did not "excuse" the crime. Id.,
at 36, citing Boyde v.California, 494 U.s.
370, 110 SOt. 1190, 108 L.Ed.2d 316
1990.

Prosecution’s impeachment
Of Its Own Witness

The prosecution called Tommy Wallace
as a witness at both phases of the trial,
but impeached Mr. Wallace with a prior
felony conviction at the penalty phase
only.

land, 373 U.S. 83, 83 S.Ct. 1193, 10

L.Ed.2d 215 1983 does not require the
prosecution to disclose information which
is part of a public record. Furthermore,
because the Commonwealth did not be
come aware of Wallace’s conviction until
the sentencing phase, there is no sug
gestion that the Commonwealth was act
ing in bad faith. Sanborn, supra, slip op.
at 38.

Although Romans v. Commonwealth, 547
S.W.2d 128 Ky. 1977 requires exclu
sion of evidence not provided in accord
ance with a discovery order, it also man
dates that the party claiming error must
take every reasonable step to rectify the
situation. In Sanborn, he failed to prove
prejudice, because although defense
counsel objected, he failed to get a final
definitive ruling on the objection. San-
born, supra, slip op. at 39-40.

Dissent

Justice Stumbo, joined by Justice Leib
son, dissented from the court’s ruling
with regard to Rev. Barclay Brown be
cause it was clear that counsel had
brought Brown and Sanbomn together and
that Brown had acted as a spiritual coun
selor. Defense counsel at the first trial
also testified that she considered Brown
a member of the defense team and that,
because of that relationship, she told
Brown that his communications with
Sanborn were confidential. Id., at 42-43.

JULIA K. PEARSON, Paralegal
Kentucky Post-Conviction

Defender Organization
100 Fair Oaks Lane, Suite 301
Frankfort, KY 40601
Tel: 502 564-3948
Fax: 502 564-3949
email:jpearsondpa.pa.state.1W.u5

Furthermore, Dr. Sketton’s testimony that
she based her opinions on Sanbom’s re
ports and records, rather than on what he
told her because antisocial personalities Defense counsel was not sandbagged by

tend to be untruthful was not intended to the prosecution’s actions. Brady V. Mary-
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Wwjs to Impemeit
Supptèmeitat Jwy Qjtëstioirnaires

Until recently, jury questionnaires were
used only in high-stakes commercial
ca!Ls and death penalty cases. In fact,
many trial lawyers and jury consultants
think that it is almost malpractice not to
employ a supplemental juror question-

naire-In-these

kinds of cases, Articles
about the rationale for using jury ques
tionnaires have been published In
criminal defense publications In New
York, Texas, Ohio, Oregon, Tennessee,
Georgia, Illinois, Indiana, Missouri and
Kentucky.’ This article gives ways to
ensure that the court will accept the
questionnaire and allow for ample time to
assimilate the information.2

Point out advantages for the judge. Pio
tection of his or her reputation in sensi
tive or high publicity trials. Court time is
used more productively.4 You may wish
to start with a long questionnaire like the
O.J. Simpson and shorten if the judge is
hesitant to use a questionnaire that is
long.5

Ask the court to have the jurors fill out
the questionnaire in advance, While short
questionnaires mailed to jurors have a
higher response rate than long question
naires, the return rate is still lower than if
the jurors fill out the questionnaire at the
courthouse.

2More information is collected by using
questionnaires, so it is critical to have
time to assimilate it. Multiple choice and
forced choice questions are quick to
grade and have some advantages over
open-ended questions so they should be
included with open-ended questions.

l welcome questions from courts.

4Michael Stout suggested that such
materials as the witness list and other
less interesting questions be place in the
questionnaire, Some of the more inter
esting questions can be used in open
voir dire.

Ask court personnel what has worked
before. They are often a resource of
information for successful use. Also,
because of the increased use of ques
tionnaires, they are interested in ideas for
successfully implementing the process.3

Contact a consultant in advance to help
with the processing of the questionnaire;
including construction, grading and sum
marizing and analyzing the results.
Clients are pleased because consultants
work at an hourly rate equal to or lower
than that of lawyers; courts are pleased
because specialize in this kind of work
and avoid pitfalls which may occur when
courts first- implement this approach. A
consultant’s presence often Influences
the judge to permit the use of the ques
tionnaire,

Better decisions can be made about
whether or not to proceed with the trial.

Civil attorneys frequently settle after
evaluating the questionnaires. If the crim
inal defense attorney can choose to plea,
the decision is best made after more
thorough questioning. Prosecutors in sev
eral cases decided to drop charges when
they saw that the defense attorneys were
prepared with a questionnaire as well as
other pretrial motions.

Footnotes

To Save Your Client While Saving
the Court Time by lnese A. Neiders, The
Advocate, Vol. 16, No. 5, p. 32 Oct.
1994.

5lt is desirable to have a comprehensive
instrument like those in the O,J. Simpson
and Rodney King cases, but judges
sometimes prefer shorter questionnaires.
It is better to have a small supplemental
questionnaire than none at all.

* I would like to thank Don Lantk, Ph.D. for editing
this etude and critIquing the methodology.

INESE A. NEIDERS
Jury Consultant
Box 14736
Columbus, Ohio 43214
Tel: 614 263-6558

Inese A. Neiders is a jury consultant from
Columbus, Ohio. She has successfully
used questionnaires in death penalty,
drug conspiracy, police brutality, child
sexual abuse, white collar product liability
and torts.

Lee Norton & Bob Carran at DPA’s Death Penalty TPI Rick Kammen & Allison Oonnelly during a small group session
at DPA’s Death Penalty TPI
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December 1994 Carroll District Court Order

CARROLL DISTRICT COURT
Action No. 94-T-376

COMMONWEALTH OF KENTUCKY
PLAINTIFF

VS.

JAMES ANDREW

This matter comes before the court as a
motion by the defendant to suppress the
results of the blood alcohol test BAC
administered in this case via a Breath
alyzer machine, named the Intoxilyzer
5000. Under the given facts of this case,
the defendant was tested at 11:29 p.m.,
44 minutes after the time of his reported
driving, and his test results when tested
were .10%. The defendant states that he
consumed his last beer at 10:30, some
59 minutes prior to the BA test.

Let us initiate this discussion in the
Socratic style and begin with the facts
upon which we do agree.

a KRS 189A.010 1 and 1a states
that "No one shall operate a motor
vehicle .,." ‘While the alcohol concen
tration in his blood or breath is 0.10
or more..."

The 1991 DUI amendments deleted
a provision of prior law that stated
the "time of testing" was the relevant
point for consideration of the BA re
sults, but the emphasis is now on
"while operating." This requires a re
trograde extrapolation by the court
since BA tests are usually given 45
minutes to an hour after the actual
act of driving.

b Based on expert testimony of Dr.
Harry Plotnik and the conclusions
published by the Kentucky Justice
Cabinet, we conclude that after any
one drinks alcohol, it takes from 20
to 60 minutes for complete absorp
tion of an alcoholic beverage from
the gastrointestinal tract. The Ken-
tuck’ Driver’s Manual cites 20 to 40
minutes. Dr. Plotnik says 30 to 60
minutes.

c The Kentucky Driver’s Manual" pub
lished by the Kentucky State Police
and the Kentucky Department of Jus
tice, contains a chart on page 63

which purports to show the "Esti
mated % of Alcohol in the Blood by
Number of Drinks in Relation to ody
Weight." The court will take judicial
notice of that chart pursuant to KRE
Rule 802 18. * See exhibit.

f It is assumed by the court that there
was no additional consumption of al
cohol by the defendant after his mo
tor vehicle was stopped by the
arresting officer.

In deciding this case we shall apply the
given facts and scientific conclusions
listed above to try to arrive at a fair and
reliable conclusion about what the defen
dant’s BAG level was at the actual time
of operation in Per Se cases.

If we assume that the defendant’s weight
was 178 pounds at the time of the BA
test this weight is taken from the traffic
citation, and if we then refer to the Ken-
tuck Driver’s Manual chart, we can
make a determination of how many oun
ces of alcohol drinks were consumed in
order to achieve the BAC reading of
.10% as shown on the BA test slip.

The chart indicates that a person weigh
ing 180 pounds would have to drink 5
beers In order to register a reading of
.10%. If we assume the drinking ceased
one hour prior to the stopping, then we
should deduct one drink from this reading
based on the manuals assertion that a
person will burn up one drink per hour,
ai’ldlhe test was almost one hour after
the driving, then we might conclude that
at the actual time of driving his BAG
reading may have been a maximum of
.12% which assumes a drop in his BAG
level of one drink an hour of .02% per
hour.

On the other hand, if we assume that the
defendant stopped drinking at the time he
states 10:30 p.m., then we might as
sume that during the first hour or so,
after his traffic stop, his BAG level might
have risen. Without knowing how much
alcohol he actually consumed in the hour
preceding his stopping, we don’t know
with any degree of certainty what his
reading would have been one hour later,
at the end of his period of absorption. But
assuming his BAC went up for the first
hour until absorption was complele, we
can reasonably estimate that at the time
of operation of the motor vehicle the
reading could have been as low as .08%
giving credit for one full hour of a rising
BAG level.

If the absorption level was as fast as 20
minutes, then his maximum level of BAG
would have been at 10:50, some five
minutes after his last act of driving. After
that time his BAG should have fallen at
the rate of .02% per hour, The BA test
would have been administered 39 min
utes after his maximum BAG level, and
by crediting him with 65% of the .02%
per hour anticipated drop in BAG level,
we would be able to determine that his
BAG level at the time of driving was
.013% higher than the BA reading at the
time of the test, or .113%.

Under two of these scenarios we might
conclude that the defendant had a BAC
reading in excess of .10% at the time of
driving. But under the second scenario
we reach an opposite conclusion. There
fore, we are not able to determine con
clusively from the facts given, that the
defendant either was or was not in viola
tion of the Per Se provision of KRS
189A.010 1a.

This conclusion is buttreed by the stip
ulated letter of Dr. Harry Plotnik which by
agreement of the parties was introduced
into evidence in this case. And is
attached hereto as an exhibit.

CONCLUSION

In the process followed by the court here
in, we have taken certain given facts and
by taking judicial notice of other facts we
have tried to develop a fair and rational
method under which the law may be rea
sonably applied. Other courts have taken

DEFENDANT d As alcohol is being absorbed the
BAG reading will rise for a period of
time, and then it will fall for a period
of time. The speed with which a per
son’s BAG reading rises and falls will
vary from person to person withiri
certain average parameters.

e "It takes about an hour to get rid of
one drink." One drink is defined as
1 oz. of alcohol, i.e. one beer.
Kentucky Driver’s Manual, page 64.
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a different view and place upon the Com
monwealth a greater burden. That other
view perceives a duty on the Common
wealth to submit evidence to prove the
relation of the BA test result to the BAG
at the time of actual driving.

Judge Doug Stephens of the Kenton Cir
cuit Court acknowledged in Common
wealth v. Tim A. Price 94-XX-00030 an
appeal affirming a decision by Judge
Martin Sheehan, Kenton District Court,
Action # 93-T-06088 that it was the duty
of the Commonwealth to introduce evi
dence to extrapolate in the retrograde,
and take the BA reading and relate it
back to the BAG at the actual time of
driving.

Judge Stephens concluded:

there was no witness who pro
vided an extrapolation or evi
dence enabling the trial judge to
extrapolate Price’s BAG back
one 1 hour and twenty 20
minutes to the time of driving.
Therefore, the trial judge’s find
ing that Price was operating a
vehicle with a BAG over .10%
was based on insufficient evi

dence. State v. McDonald, 421
N.W.2d 492 S.D. 1988 and
State v. Fode, 452 N.W.2d 779
S.D. 1990.

While the evidence before the
trial court may have been suffi
cient for a conviction under KRS
189A.010 1b, it was not suffi
cient for a conviction under the
per se section, KRS 189A.010
1 a. Allen v. Com., Ky. Ap.,
817 S.W.2d 458, 461 1991,
McDonald, supra, and CR 52.01.

Note: This court acknowledges
that unpublished decisions may
not be cited as authority, but
Judges Stephens and Sheehan
are cited here for the logic of
their reasoning on a point of law
that is not yet settled in Ken
tucky.

This court agrees with Judges Stephens
and Sheehan, that there exists a gap
between the BA test and the BAG at the
time of operation, but believes that that
gap may be bridged in many cases by
the judicial notice of the Kentucky Dri
ver’s Manual chart. This court has pro-

vided herein a method for evaluating sim
ilar cases that may arise in the future.
Simply stated that method is:

The Retrograde Extrapolation Rule

In the absence of contrary evidence, this
court will permit the introduction of all BA
tests in Per Se cases, wherein the BAG
as indicated by a properly administered
BA test, is .10% or greater, after a
deduction of .02% in the BA test reading,
for each hour subsequent to the proven
time of operation.

The deduction of .02% per hour, will not
be applied until one hour after the proven
cessation of drinking. If the time of the
cessation of the drinking is not otherwise
proven, then the court will find that the
drinking ceased upon the stopping of the
defendant’s vehicle by the arresting
officer.

In any case where the BA reading is
.12% or greater at or after one hour
subsequent to the act of operation, and
the defendant has consumed no addi
tional alcohol during that period, then a
BAG of .10% will have been proven and
the BAG test results will be admissible.

_Drinking CessatIon BAC DirectIon BA Test Results ConclusIon BAC at Time of Operation

Oaf, drinks steadily up to
time of traffic stop, then
ceases

One hour after drinking
cessallon BAC
absorption causes BAG
to rise

.10% The BAG was still rising
at time of BA or biood
test

Deduction of .02% means that BAG
level at time of peratlon was .08%

BA SUPPRESSEDI

Def. ceases driratng 20 to
60 minutes before traffic
stop, then ceases

After absorption
complete BAC falls

.10% The BAC was falling at
the time of BA or biood
teal

BAG was actually .12% at time of
driving, by adding .02% for one hour
of declining BAG level

BA ADMITTEDI

Def. drinks steadily up to
time of traffic stop. then
ceases

Assuming 2 hour delay
alter stop until BA test
given

.10% The BAG ievei would
rise for the fIrst hour
and then fall .02%
second hour

The BAG at the time of operation was
.10%

BA ADMITTEDI

1.

2.

3.
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Applying that rule to this fact situation,
the court finds that the drinking ceased at
10:30 p.m., and that the BA reading was
.10°i at 11.29. Therefore it is assumed
that the BAG level was rising from 10:30
to 11:30 and would not have begun un
til after the BA test was administered.
Therefore, the court must conclude that
the BA level at the time of operation
10:45 p.m. was below .10%. Accord
ingly the BA level needed for a conviction
of a per se violation under KRS
189A.O101a has not been met, and
the BA results must be suppressed.

This suppression order will only apply to
a Per Se prosecution of the defendant,
and does not preclude admission of the
BA test results under any other prose
cution under KRS 189A.

However, pursuant to previous rulings of
this court,* the Commonwealth will not be
permitted to introduce the BA results
without same being properly supported
with other "competent" evidence. *See
Commonwealth vs. James Satterwhite,
Owen District Court - 1994.

This restriction is necessary since the
General Assembly has repealed the pre
sumption of intoxication for BA readings
of .10% or greater. Therefore in "under
the influence" cases with BA readings of
.10% or greater, the BA is inadmissible
unless there is accompanying "compe

ent" evidence to permit the jury to under
stand the meaning of any particular BAG
reading. It would appear that such "com
petent" evidence would be salisfied by a
medical doctor, a qualified chemist, or
other expert properly trained in the phy
siological effects of specific levels of
alcohol upon human beings as measured
by an accepted method of measurement.

The "presumption of intoxication" hat is
found in KRS 189.520, but which was not
included in the amended Chapter 1 89A,
was an exception to the general rule
against any presumption against the in
terests of a defendant. Professor Lawson
notes that the omitted presumption in
189.520 was necessary under the old
DUI law. He explains its presence by ob
serving that it;

.serves only to obviate the
necessity for expert testimony to
validate the scientific findings
stated in the DUI statute. The
statutory presumption is to be
read to the jury by the trial court
in connection with testimony con
cerning blood-alcohol content
and given no other effect in the
trial of the case." Lawson,
Kentucky Evidence Law Hand
book, Page 340.

Lawson’s workacknowledges that the BA
presumption was a necessary element of
evidence so that a juror would be able to

make some sense of the raw BA reading.
But the legislature left this presumption
out of the new Per Se offense created by
KRS 1 89A,01 01 a. Since the presump
tion has been removed, then the Com
monwealth must substitute that presump
tion with "...expert testimony to validate
the scientific findings stated in the
statute."

The omission of the presumption was not
an error on the part of the legislature, but
an essential feature of the new legislative
scheme, because now the status of hav
ing a BA reading of .10% or more at the
time of driving is a new offense. See the
Botkin decision "different breed of cat rul
ing," 1984, Kentucky Supreme Court.
The legislature clearly wrote language
that requires that the BA reading be ex
trapolated back to the time of operation.

The BA results shall be suppressed in
any prosecution in this case for a viola
tion of KRS 189A.0101a.

Done this the 6th day of December,
1994.

STAN BILLINGSLEY
Judge, Carroll District Court
802 Clay Street
Carrollton, Kentucky 41008
Tel: 502 732-5880
Fax: 502 732-4924

November 11, 1994

HARRY B. PLOTNICK, Ph.D., J.D., CONSULTANT IN FORENSIC TOXICOLOGY
9624 CINCINNATI-COLUMBUS ROAD; CINCINNATI, OHIO 45241

Tel: 513 777-3400; Facsimile: 513 777-3586

Edward M. Bourne, Attorney at Law
114 North Madison Street
Owenton, Kentucky 40359

Dear Mr. Bourne:

At your request, I have performed an analysis of the facts and circumstances surrounding the arrest of James E. Andrew on March
11, 1994, for operating a motor vehicle with a prohibited conceniation of alcohol in his breath. All opinions contained in this letter are
based upon a reasonable degree of scientific probability. In performing my analysis, I have assumed the following facts:

1 James E. Andrew was arrested for an offense which occurred at 10:45 p.m. on March 11, 1994;
2 A breath alcohol test performed at 11:29 p.m. on the same date using a Kentucky Model 5000 Intoxilyzer indicated that the

defendant’s breath contained 0.100 grams of alcohol per 210 liters of breath; and
3 Mr. Andrew was consuming beer on the evening of his arrest and completed his last bottle of beer at 10:30 p.m., fifteen minutes

prior to the time of the alleged offense.

Based upon these assumed facts, it is my profes%ional opinion that there is no way of predicting whether the defendant’s blood alcohol
concentration was above or below 0.100% at the time of the alleged offense. That is because he completed his last beer fifteen
minutes prior to the time he was stopped. It generally takes from 30 to 60 minutes for complete absorption of an alcoholic beverage
from the gastrointestinal tract. It is just as likely that Mr. Andrew’s blood alcohol level was rising as ii is that It was falling at the time
of the arrest.

Very truly yours,
Harry B. Plotnick, Ph.D., JO.
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NCDC Trial Practice Institute
June 11-24 & July 16-29, 1995

Macon, Georgia

NLADA Defender Advocacy
Trial Practice Institute
April 22 - April 28, 1995

Asheville, North Carolina

NLADA Appellate Defender
Conference
May 18- May 21, 1995
Estes Park, Colorado

NLADA Defender Management
Conference

June23- June 26, 1995
San Diego, California

For more information regarding NLADA
programs call Joan Graham at Tel: 202
452-0620; Fax: 202 872-1031 or write
to NLADA, 1625 K Street, N.W., Suite
800, Washington, D.C. 20006.

Alternative SentencIng:
Stopping Violence, Stopping Crime
June 9-11, 1995

Baltimore, Maryland

For more information contact: Gayle N.
Hebron, NASA Conference, 918 F Street,
NW., Suite 501, Washington, D.C.
20004; Tel: 202 628-0871.

Upcoming DPA, NCDC & NLADA Education

23rd Annual Public Defender
TraIning Conference
June 4 - June 6, 1995

Lake Cumberland State Park

10th TrIal PractIce Persuasion Institute
October 8 - October 13, 1995
Kentucky Leadership Center

DUI TrIal Practice Persuasion Institute
October 8 - October 13, 1995

Kentucky Leadership Center

NOTE: OPA Training is open only to
criminal defense advocates.

For more information regarding NCDC
programs call Marilyn Haines at Tel:
912 746-4151; Fax: 912 743-0160 or
write NCDC, do Mercer Law School,
Macon, Georgia 31207.

The Advocate now has an electronic mail address. You may reach us at pub@dpa.state.ky.us
via internet. If you have any questions or comments for a particular author, your comments will
be forwarded to them.

Anyone wishing to submit an article to The Advocate electronically, please contact Stan Cope
at 100 Fair Oaks Lane, Ste. 302, Frankfort, KY 40601 or by phone, 502-564-8006.
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