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FROM THE EDITOR:
Why do persons behave im-
properly? How do we discern
the reasons for their behav-
ior?

"The unique feature that
distinguishes Homo sapiens
from the other creatures who
Inhabit the planet is the de-
gree of development of those higher nervous
systern functions that humans subsume under
the construct of mind. The Human mind has fas-
cinated courtless observers throughout record-
ed history. For many centuries, the formal study
of the funclions of the mind was assumed by
theologians and philosophers. It was inevitable
that the concept of disorders of the mind would
ulimately amerge. That which functions, can
malfunction. This insight was obvious 1o both
the theologians and the philosophers, although
they differad as to their explanations for causes
of the malfunctioning. This historical tradition of
observation, inference, and condlusion without
aither an empirical base or hypothesis testing is
an important one in psychiatry. Similarly, the
search for causality as the explanation of phe-
nomena also has played a critical role in West-
am thought.” Kaplan & Sadock, Comprehensive
Textbook of Psychiatry IV {1985),

We focus in this issue on the ever important
mental iliness and mental retardsation issues in
the criminal justice sysiem, and our duty to evi-
dence them mora affectively 1o insure clients are
adjudicated with all relevant factors considered.

An article by John Blume looks at the 5 compo-
nents of a complete mental health evaiuation.
Robert Porske helps us understand the world
of the mertally retarded as they face question-
ing. Brian Throckmorton has compiled DPA
mental health resources into a vety useful

bibliography.

What mental health issues are you facing in

your practice?

Edward C. Monahan, Editor
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Letter to

May 11, 1895
Dear Editor,

| read with interast the anlicle on "Race and the Death Penalty
in Kentucky Murder Trigls” in Vol. 17, No. 2, of THE ADVO-

CATE. If | correctly understand Table 1 in the cases eligible for’

a death sentence, approximately 71% of the offenders were
white. In nearly 73% of the cases in which there were capltal
charges, they were placed against white defendants. in over
79% of the case in which there were capilal charges, plus the
death sentence, the defendant was white.

If i understand this data correctly, | am not sure | understand the
statemnent at p. 6 of this article, "The evidence for the influence
of the race of the defendani on death panalty oulcomas was
equivocal.” It would appear rather clearty, if | understand Title 1
correctly, that the race of the defendant actuaily worked adverse-
ly 1o white defendants rather than to black defendants. This
would seam to be the case regardiess of the race of the victim,
Table 1 also indicates that a majority of the defendant's “sil-
enced the vicim® and had "a history of violent offenses.” This
seems 1o me on the face of It to indicate a fairly unbiasad racial
factor insofar as defendants against whom capital charges were
placed and defendants who received the death sentence.

Yours very sincerely,

HARRY W. WELLFORD

Senior Clreuit Judge

United States Court of Appeals
for the Sixth Clrouit

1176 Federal Building

Memphis, Tennessee 38103

N N N N o
Response to Letter to the Editor from the Author
June 15, 1985
Dear Editor,

Thank you for this opportunity to respond to the questions raised
by Judge Wellford in his letier on our article, "Race and the
Death Penalty in Kentucky Murder Trials.” While Judge Weilford
has commectly read the data presented in Table 1, he has misin-
terpreted and overemphasizes the results of these preliminary
findings.

First of all, Judge Wellford misunderstood the quote on page 6
of the article. This statement ("The avidence for the influsnce of
the race of the defendant on death penalty outcormnas was equiv-
ocal") was not made by us in reference to this ressarch, but
rather, it was the conclusion made by the General Accounting

Editor o
Author's Response

Office in their review of the research findings on capital
sentencing ai that time.

Second, Judge Weliford is artempting to use Table 1 (a break-
down of the attributes of capital cases at each stage of the pro-
cess) 1o do what we do later in the muitivariate analysis. Taken
separately and individually, it is true that more whites than were
eligible for, charged with, and ultimately received a death sen-
tenice than blacks. it is also true that a majority of offenders who
received the death penalty had "silenced the victim® and had a
"history of violent offenses.” However, this analysis considers
each variable separately and individually but not in combination.
In fact, Judge Wellford doas not address the results of Table 2
where two variables were considered together (race of the offen-
der and race of the victim). Here, greater percentages of cases
in which blacks killed whites were charged with a capital offense
and ultimately received a death sentence.

Our multivariate results revealed that race was a factor in capital
sentencing in Kentucky. In other words, the factors that Judge
Wellford highlighted in Table 1 did not account for or remove the
influence of race from this process. Put simply, cases in which
blacks killed whites did not result in a Kentucky death sertence
because they ware more likely "silence the victim™ or "have a
history of violent offensas” or any other legally constituted aggra-
vating factor. Race had its own separate and independent effact
that Is also not diminished by the fact that a higher percentage
of which were present at each stage at the Kentucky capital sen-
tencing process. In fact, our consideration of the odks of receiv-
ing a capital sentence has taken this factor into accourt. For ex-
ample, we note on page 9 that: "Blacks who kill whites are more
likely 1o be prosecuted capital. In fact, they are +5 times more
likely 1o be charged with a capital offense than other black
killers.”

To consider the research findings in Iegalistic terms, the results
of the multivariate analysis is a higher standard of proof. Our
analysis considerad all reievant aggravating factors simuitan-
sously 1o consider their independent effects. If race (or any other
variable) was not a factor, it would not have emerged as a final
predictor. Again, this did not happen in our analysis of Kentucky
murder cases. :

Thank you for the opportunity to respond. We welcome the op-
portunity 1o discuss the findings of our research with officlals like
Judge Woellford who figure so prominently in the capital sen-
tencing process.

Sincarety,

GENNARO F. VITO, PH.D.
University of Louisville
Justice Administration
Louisville, Kentucky 40292

N B N N n
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l. Introduction: Competent
Mental Health Evaluations
are Critical

A persistent problem in the defense of
criminal (and especially capital) cases, is
incomplels, inadequate and unreliable
evaluations regarding the defendant's
mental state at the time of the offense
and at triat. | constantly review ftrial
racords where a mental health profes-
sional, called by the state (or even at
times by the defense), lestifies that a
defendant was competant to stand trial,
net insane at the time of the offense, not
under the infiuence of an extremd emo-
tionai disturbance and met all the criteria
for the diagnosis of antisccial personality
disorder. Another frequent scenario | en-
counter is 1o review a trial record whare
no mental state evidence was put on at
all by the defense at trial. Then, aither in
reviewing trial counsel's file or in 1alking
to trial counsel, | leamn that no evidence
was presented because there was a
"bad” prettial mental heaith evaiuation.

Over the years, | have learned through
experience o view with skepticism all
previous mental health evaiuations and
expert trial testimony. | do so for the
simple reason that many of the conciu-
sions reached are either incomplete or
wrong. The errors occur because, as will
be discussed shortly, thase evaluations
do not meet existing standards in the
mental heaith profession delimiting the
adequacy of forensic menial state exam-
inations. However, as tragic as the con-
sequences of an incomplete er incompe-
tent mental state evaluation might be, the
situation Is not necessarily imedeemable.
An unreliable mental health evaluation
often serves as the basis for a constitu-
tional violation with a legal remedy. Fur-
thermore, bringing the true facts fo light
regarding your client's mental impair-
mems in post-conviction proceedings
may establish a viable claim of ineffective

assistance of counsel as well as other
federal constitutional violations.

The importance of a competent mental
health evaluation in criminal and capital
ltigation cannot be overestimated. it can
provide powerful evidence on a range of
mental health issues in addition to trad-
itional questions concerning sanity at the
time of the offense, competency io stand
trial, and mitigation. It can offer a basis
for challenging the validity of prior of-
fensas and convictions, for disproving
specific inten for underlying felonies as
well as the murder itself, and for defend-
ing against premedhation and malice.
Diminished capacity, extrerne emotional
disturbance, duress, dornination by
others, and non-accomplice status are all
factors that can be addressed by mental
health professionals. A defendant's men-
tal status has obvious implications for
defense challenges o events surround-
ing the arrest and its afiermath such as
consent to search, Miranda walver, vol-
untariness of confessions, and reliability
of confessions. A thorough and reliable
mental health evaluation Is also relevant
10 any waivers, ie., of counszel, specific
defenses, right 1o be present at all stages
of trial, mitigating circumstances or a jury
trial, as well as to any determination of
campalency at tha various stages of liti-
gation from the preliminary hearing 1o an
exacution. The point is clear: defense
counse! should not be preciuded from
pursuing viable avenues of defense by
an incomplete, incompetent or unreliable
mental health evaluation. It is also the
purpose of this article to provide counsel
with practical steps 1o follow 1o secure a
competent evaluation at any stage of a
casa.

Il. The Constitutional
Framework

In Ake v. Oklahoma, 470 U.S. 68 (1885),
the United States Supreme Court held
that "the Constitution requires that an in-



digent defendant have access 1o the psy-
chiatric exarnination and assistance ne-
cessary 10 prepare an effective defense
based on his memal condition,” when the
defendant’'s mental health is ai issuse. /d.
at 70. The Court, after discussing the
potential help that might be provided by
a psychiatrisi, stated:

We therefore hold that when a
defendant demonstraies to the
trial judge that his sanity at the
time of the offense is to be a
significant factor at trial, the state
must, at a minimum, assure the
defendant access to a competent
psychiairist who will conduct an
appropriate examination and as-
sist in evaluation, preparation
and presantation of the defense.
This is not to say, of course, that
the indigem defendant has a
constitutional right to choose a
psychiatrist of his personal liking
or 1o receive funds to hire his
own. Qur concemn is that the in-
digent defendant have access to
a competent psychiatrist for the
purpose we have discussed, and
as in the case of the provision of
counsel we leave to the slates
the decision on how to imple-
ment this right. /d. to 83
{emphasis added).

This holding racognized the entitiement
of an indigent defendant, not only to a
"competent” psychiatrist {i.e., one who is
duly qualified to practice psychiatry), but
also to a psychiatrist who performs com-
petently - who conducis a professionally
competent examination of the defendant
and who on this basis provides profes-
sionally competent assistancs,

The rationale undertying the holding of
Ake compels such a conclusion, for it is
based upon the due process requirement
that fact-finding . must be reliable in
criminal proceedings. /d. at 77-83. Due
protass raquires the state to make avail-
able memal health experts for indigent
defendants, because “the potential accur-
acy of the jury’s determination is...dram-
atically enhanced" by providing indigent
defendants with competent psychiatric
assistance. /d. at 81-83. In this context,
the Court clearly contemplated that the
right of access to a competent psychia-
trist who will conduct an appropriate ex-
amination would include access to a psy-
chiatrist who would conduct a profession-
ally competent examination. To conclude
otherwise would make the right of "ac-
cess 1o a competent psychiatrist” an
emply exercise in formalism.’

Some courts have explicitly or implicitly
recognized this aspect of Ake holding
that the due process clause enfitles an
indigent defendant not just to a mental
health evaluation, but also 10 a profes-
sionally valid evaluation. See, 6.g., Mas-
on v. State, 489 So.2d 734 (Fla. 1986),
Because the psychiatrists who evaluated
Mr. Mason pretrial did not know about his
"extensive history of mental retardation,
drug abuse and psychotic behavior," or
his history "indicative of organic brain
damage,” and because the court recog-
nized that the evaluations of Mr. Mason's
mental status were flawed if the physi-
cians had "negiect{ed] a history” such as
this, the court remanded Mr. Mason's
case for an evidentiary hearing. /d. at
735-37, see also Sireci v. Siate, 536
So.2d 231 (Fla. 1988)2 but see Waye v.
Murray, 884 F.2d 765 {4th Cir), cert
denied 492 U.S. 936, 110 S.C1. 29, 106.
L Ed.2d 634 (1988).

Similarly, in Blake v. Kemp, 758 F.2d 523
(11th Cir. 1985), the court recognized
that the defendant's right 1o effective
assistance of counsel was impaired by
the State's withholding of evidence "high-
ly relevant, or psychiatrically significant,
on the question of [defendant's] sanity”
from the psychiatrist who was ordered to
ovaluate the defendant's sanity. 758 F.2d
at §32. Even though that evidence was
disclosed to the psychiatrist on the wit-
ness stand at trial, "[oftwiously, he was
reluctant to give an opinion when con-
fronted with this information for the first
time on the witness stand.... This was
hardly an adequate substilute for a psy-
chialric opinion developed in such a
manner and at such a time as to allow
counsel a reasonable opportunity to use
the psychiatrist's analysis in the prepara-
tion and conduct of the defense.” /d. at
532, n. 10, 5332

Additionally, there have been numerous
cases where counsel has been found to
have rendered ineffective assistance of
counsel for failing to adequately develop
and present evidence regarding a client's
mental state, even in cases in which
counsel retained expert assistance. See,
e.g.. Baxter v. Thomas, 456 F.3d 1501,
1514-15 {11th Cir. 19985) (Counsel was
ineffective for falling 1o invesfigate
petitioner's long histary of mental illness
and resulting psychiatric commitments.
Information was readily available had
counsel only obtained records. Counsal's
omission was prejudicial because "[p]sy-
chiatric mitigating evidence 'has the po-
tential to totally change the evidentiary
picture.”™); Hill v. Lockhart, 28 F.3d 832,
835 (8th Cir. 1994) (Counsel was inaffec-
tive at penalty phase for failing to present
in coherent fashion evidence regarding

capital defendant's menial state at the
time of the offense, history of psychiatric
hospitalizations and failure to take anti-
psychotic medications), Deutscher v.
Angelone, 16 F.3d 981 (9th Cir. 1994)
{Counsel was found ineffective in suc-
cessor habeas pefition for failing 1o de-
velop and present mitigaling evidence
regarding pelitioner's history of mental
iilness. Counsel failed 1o discover peti-
tioner's history of mental iliness. diagno-
ses of schizophrenia and organic brain
damage and his commitmeants 1o mental
institutions. There was also evidence,
which was available and not presented,
that petitioner had been severely abused
as a child); Lioyd v. Whitley, 877 F.2d
149 (5th Gir. 1992), cert. denied, 113
S.Ct. 2345 (1983) (Counsel was ineffec-
tive for failing to obtain adequate inde-
pendent mental heaith evaluation which
would have discovered "mental defacts”
and organic brain damage).

The purpose of this aricie, however, is
not to discuss in detail the legal bases of
a challenge to an inadequate evaluation
but rather to attempt o outline what is an
adequate evaluation.

lil. The Elements of a
Compiete, Competent and
Reliable Mental Health
Evaluation

As the Ake Court held, the due process
clause protacts indigent defendants
against incompetent evaluations by ap-
pointed psychiatrists. Accordingly, the
due process clause requires that ap-
pointed mental health professionals ren-
der that ievel of care, skili, and treatment
which is recognized by a reasonably pru-
dent similar health care provider as being
acceptable under similar conditions and
citcurnstances.* In the meniai health
area, as in other medical specialties, the
standard of care is the national siandard
of care recognized among similar spec-
ialists, rather than a local, community-
based standard of care.’

A. The Proper Standard of Care
Invoives a 5 Step Process Before
Diagnosis

In the context of diagnosis, exercise of
the proper level of care, skill and treat-
ment requires adherence to the proce-
dures that are deemed necessary o ren-
der an accurate diagnosis. On the basis
of generally agreed upon principles, the
standard of care for both general mental
health and forensic mental health axam-
inations reflects the need for a careful
assassment of medical and organic fac-
tors contributing 1o or causing psychiatric
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or psychological dysfunction. H. Kaplan &
B. Sadock, Comprehensive Textbook of
Psychiatry, 543 (4th ed. 1985). The re-
cognized method of assessment, there-
fore, must include, at a minimum, the
following five steps:

1. An accurate medical and soclal
history must be obtained.

Because i}t is often only from the de-
tails in the history that organic disease
may be accurately differentiated from
functional disorders or from atypical
lifelong patterns of behavior,” R. Strub &
F. Black, Organic Brain Syndromes 42
{1981}, an accurate and complete medi-
cal and social history has been called the
"single most valuable elerment to help the
clinician reach an accurate diagnosis.”
Kaplan & Sadock, supra at 837.

2. Historical duta must be oblained
not only from the patient, but
from sources independent of the
patient.

it is well recognized that the patient is
often an unreliable and incomplete data
source for his own medical and social
history. "The past personal history is
somewhat distorted by the patient's
memory of events and by knowladge that
the patient obtained from family mem-
hers.” Kaplan & Sadock, supra at 488.
Accordingly, "retrospective falsification, in
which the patient changes the reporting
of past events or is selective in what is
able 1o be remembered, is a constant
hazard of which the psychiatrist must be
aware."” /d. Because of this phenomenon,

[I}t is impossibla 1o base a rel-
iable constructive or predictive
opinion solely on an interview
with the subject. The thorough
tarensic clinician seeks out addi-

tional information on the alleged
offense and data on the subject's
pravious antisecial behavior,
together with general “historical”
information on the defondant,
reievant medical and psychiatric
history, and pertinent information
in the dlinical and criminological
Iterature. To verify what the de-
fendant tells him about these
subjects and to obtain informa-
tien unknown to the defendant,
the ciinician must consult, and
rely upon, sources other than the
defendant. Kaplan & Sadock
supra at 550.

See also Ametican Psychiatric Associa-
tion, "Report of the Task Force on the
Role of Psychiatry in the Sentencing Pro-
cess,” Issuss in Forensic Psychiatry 202
(1984); Pollack, Psychiatric Consultation
for tha Court, 1 Bull. Am. Acad. Psych. &
L. 267, 274 (1974); H. Davidson Forensic
Psychiatry 38-39 (2d ad. 1965).

3, A thorough physical examination
(including neurological
examination) must be conducted.

See, o.g., Kaplan & Sadock supra a1 544
837-38 & 964. Although psychiatrists
may choose to have other physicians
conduct the physical examination,’ psy-
chiatrists:

[shill should be expected to ob-
iain detailed medical history and
{0 use fully their visual, auditory
and offactory senses. Loss of
skill in palpation, percussion, and
auscultation may be justified, but
loss of skill in observation cannot
be. If the detection of nenverbal
psychologicai cues is a cardinal
part of the psychiatrists' function,
the detection of indications of

somatic iliness, subtle as well as
striking. should also be pan of
their function. Kaptan & Sadock
supra al 544.

In further describing the psychiatrist's
duty to observe the patient s/he is eval-
uating ¥Xaplan and Sadock note in parti-
cular that "[tihe patient's face and head
should be scanned for evidence of dis-
ease.... [W]eakness of one side of the
face, as manifested in speaking, smiling,
and grimacing, may be the resutt of focal
dysfunction of the contralateral cerebral
hemisphere.” /d. at 545-46.

4. Appropriaie diagnastic studies
must be undertaken in light of the
history and physical examination.

The psychiatric profession recognizes
that psychological tests, CT scans, slec-
troencephalograms, and other diagnostic
procedures may be ctitical to determining
the presence or absance of organic dam-
age. In cases where a therough history
and neurological examination still leave
doubt as to whether psychiatric dysfunc-
tion iz organic in origin, psychological
testing is clearly necessary. See Kaplan
& Sadock supra at 547-48; Pollack supra
at 273. Moreover, among the available
diagnostic instruments for detecting or-
ganic disorders, neuropsychological test
batteries have proven 1o be c¢ritical as
they are the most valid and reliable diag-
nostic instruments available. See Filsk-
kov & Goldstein, Diagnostic Validity of
the Halstead-Reitan Neuropsychological
Battery, 42 J. Of Consulting & Clinical
Psych. 382 (1974); Schreiber, Goldman,
Kleinman, Goldfader, & Snow, The Rela-
tionship Between independent Neuropsy-
chological and Neuralogical Detection
and Localization of Cerebral Impairment,
162 J. of Nervous and Mental Disease
360 (1976).7

of the patient.

examination.

5 Step Forensic Mental Health Assessment Process

1) An accurate medical and socia! history must be obtained.

2) Historical data must be obiained not only from the patient, but from sources independent

3) A thorough physical examination {including neurological examination) must be conducted.

4) Appropriate diagnostic studies must be undertaken in light of the history and physical

5) The standard mental status examination cannot be relied upon in isolation as a
diagnostic tool in assessing the presence or absence of organic impairment.

August 1995, The Advocate, Page &



5. The standard mental status
examination cannot be.relled
upon in Isolation as a diagnostic
tool in assessing the presence or
absence of organic impairment.

As Kaplan and Sadock have explained,
"[Clognitive loss is generally and cor-
recly conceded to be the hallmark of
organic disease,” and such ioss can be
characterized as *(1) impairment of orien-
tations; (2) impairment of memory; {3) im-
pairment of all imellectual functions, such
as comprehension, calculation, know-
ledge, and learing; and (4) impairment
of judgment.” /d. at 835. While the stand-
ard mental stalus examination (MSE) is
generally used to detect and measure
cognitive loss, the standard MSE - in iso-
lation from other valuative procedures -
has proved 1o be very unreliable in
detecting cognitive loss associated with
organic impairment. Kaplan and Sadock
have axplained why:

When cognitive impairment is of
such magnituda that it can be
identified with certainty by a brief
MSE, the competent psychiatrist
should not have required the
MSE far its detection. When cog-
nitive loss is so mild or circum-
scribad that an exhaustive MSE
is required for its recognition
then it is likely that it could have
bean detacted more effectively
and efficientty by the psychia-
trist's paying aftention to other
aspects of the psychiatric inter-
view.

in order to detact cognitive loss
of small degree early in its
course, the psychiatrist must
jearn to attend more 10 the style
of the patient's communication
than to its substance. In inter-
views, these patients often dem-
onstrate a lack of exactness and
clarity in their descriptions, sorme
degree of circumsiantiality, a
tendency to parseverate, word-
finding problems or occasional
paraphasia, a paucity of exact
detail about recent circum-
siances and events (and often a
lack of concem about these
limitations), or sometimes an
axcessive concam with petty de-
1ail, manifested by keeping lists
or committing everything to pa-
per. The standard MSE may re-
veal few if any abnormalities in
these instances, although ab-
normalies will usually be
uncovered with the langthy MSE
protocols.

The standard MSE is not, there-
fore, a very sensitive device for
detecting incipient organic prob-
lems, and the psychiatrist must
fisten carafully for different cues.
Id. at 835.

Accordingly, "[clognitive impairment, as
revealed through the MSE, should never
be considered in isolation, but always
should be weighed in the context of the
patient's overall clinical presentation -
past history, present illness, lengthy
psychiatric interview, and detailed obser-
vations of behavior. It is only in such a
complex context that a reasonable deci-
sion can be made as to whether the cog-
nitive impairment revealed by MSE
should be ascribed to a organic disorder
or not." id. at 836.

In sum, the standard of care within the
psychiatric profession which rmust be ex-
ercised in order 1o diagnose is concisely
stated in Arieti's American Handbook of
Psychiatry (1986}

Before describing the psychiatric
examination itself, we wish 1o
emphasize the importance of
placing it within a comprehan-
sive examination of the whole
patient. This should include care-
ful history of the patient's phy-
sical health together with a phy-
sical examination and all indica-
ted laboratory tests. The interre-
lationships of psychiatric dis-
orders and physical ones are of-
ten subtle and easily overiooked.
Each type of disorder may mimic
or conceal one of the other
type.... A large number of brain
tumors and ather diseases of the
brain may present as "obvious”
psychiatric syndromes and their
proper treatment may be over-
looked in the absence of carefut
assassment of the patient lead-
ing him to the diagnosis of physi-
cal illness. Indeed, patients with
psychiatric disorders often deny
the presence of major physical
illnesses that other persons
would have complained about
and sought treatment for much
earlier. /d. at 1161,

IV Common Deficiencies in
Forensic Evaluations

It can be readily seen that many, if not
most, of the menial health evaluations
conducted in criminal cases do not salis-
fy the applicable standard of care. This is
not surprising because, as in many other
areas, the indigent defendant receives

shont shrift in the criminal justice system.
Most state institutions do not have the
funds or staff to follow the above five
steps. Furthermore, since many defen-
dants are sent to these institutions for a
very limited purpose--in most cases only
1o determine if the defendant is compe-
tent 1o stand trial--the staff may not
believe it is necossary 10 do a complete
evaluation® Additionally, in many cases
defense counsel are not sufficiently con-
versant with the elements of a complete,
reliable mental health evaluation to edu-
cate the court regarding that io which the
client is legally entitled. In other in-
stances, some mental health profes-
sionals, used to working on forensic
cases without adequate resources, fail to
follow the above five steps. However, in
this saction of the arlicle, | will focus in
on the elements of an evaluation which
are generally most deficient and result in
the most unreliable resutts. My experi-
ances since | first published this article in
1980 have only confirmed the basic
weaknesses in many forensic evaluations
detailed below.

A. Client's History

Many forensic evaluations are unreliable
because the history upen which they are
based is erronecus, inadequate or incom-
plete. All 100 often, the medical and
social history relied upon by memal
health professionals is cursory at best
and comes exclusively from the client or
passibly from the client and discussions
with one or two farnily members.

This can result in a fundamentally
skewed view of the relevant history be-
cause often the client, and even their
farmily members, are very poor histerians
and may fail 1o relate significant events
which are critical to a proper deter-
mination of an individual’s mental state at
the time of the offense.

For example individuals who are physic-
ally, emotionally and/or sexually abused
often minimize the severity and extent of
the abuse. Their view of what is “normal”
and thus what should be relaled to a
clinician is frequently impaired. Similarly,
individuals with mental retardation or
cther organic brain impairments generally
ara unable to recall significant events re-
garding their medical history which may-
be critical to a reliable diagnosis. 1t is
also well established that many mental
ilnesses, a.¢g., bipolar mood disorder and
schizophrenia, run in families and thus it
is important to know the family as well as
the dlient's medical and psychiatric his-
tory.
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ltis for this reason that it is essential that
a mentai health professional obtain as
much information as possible regarding a
client's social and medical history to
reliably determine what genetic, organic,
environmental, and other factors may
have played a role in the client's mental
stale at the time of the offense. Thus all
available records for both the client and
significant members of his famity should
be obtained. Thase records include, but
are not limited to:

+ Cllent's and sibling's birth records

+ Client's medical records and famiy
medical recerds

+ Any sociat services records relevant to
client or his family

+ Client’s and siblings' school and edu-
cational reccrds

¢ All jail and/or department of correc-
tions records, including medical
records

+ All records relevant to any prior psy-
chiatric freatment or psychological
evaluation for client or family members
including grandparents, siblings, etc.,
including the evaluating professional's
raw data (do not be content with ob-
taining the discharge summary or final
report)

+ Death records for any immediate fami-
ly members

« Any military records, including medical
records

+ All police or law enforcement records
regarding the arres!, offense, and any
prior offenses

+ Ail records relsvant 1o any co-defen-
dants

+ Family court records for parents and
client

+ Attomey files, transcripts, and court
files for any prior offenses by the client
or his family members

Reviewing these records will often lead
10 additional records documents and ma-
terials which should be obtained.? You
must ensure that this time consuming
process is meticulously followed because
it is impossible, before an investigation is
complete, to determine what will be the
fruitful sourcas of information thus creat-
ing the risk cof an additional skewed gval-
vatior.

However, you cannot prepare the history
solely from 1alking with your client and
obtaining records. Other family members,
fiends and persons with knowledge
about your client must be interviewed.
These people, especially farrify members
should not be talked 1o in a group, but
individually. It is important 1o bear in
mind, for example, that any family mem-
ber or caretaker you interview may have
abused your client. This information will
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raraly come out in a family gathering, and
will even more rarely come out the first
time you talk with the individual. In addi-
tion to family members, your client's
friends, prior ceunsel, teachers, social
workers, prabation and parole officers,
acguaintances, naighbors, employers,
spouses (current or former), and any wit-
nesses preceding, during and after the
oftense should be interviewed. Any or all
of these persons may have critical infor-
mation relevant 1o your client's mental
state.

An axcellent discussion of the needed in-
vestigation can be feund in Lee Norlon's
article "Mitigation Investigations,” The
Champion, Vol. 16, No. 4 {(May 1992} at
43.

B. inadequate Testing tor Neuro-
logical Dysfunction

While not all of our clients have organic
brain damage, many do. Due 1o povertty,
abuse and neglect which characterizes
so many of our client's lives, a substan-
tial percaniage of our clients have
mothers who abused alcohol and drugs
during thelr pregnancies and who re-
ceived poor or no prenatal care. Inads-
quate medical attention to head injuries
and other ilinesses is also common, as is
exposure 1o various neurofoxins (e.g.,
lead based paint and pesticides). Long
histories of substance abuse, including
the use of arganic solvents, is also not
unusual. These, and cther faclors, pre-
dispose our clients to varying degrees of
naurological impairment. Organic brain
damage can and does affect behavior. i
can impair judgment and rob an individ-
ual of the ability 1o make decisions in
crises rationally and respensibly. !t can
destroy or diminish a person's ability to
learn, to carry out a plan of action, to
understand long term consequences of
actions, to appreciate cause and effect,
and 1o mediate impulse-driven behavior.
However, despite its cbvious relevance in
mental heaith evaluations in criminal
cases, neurclogical impairment is often
not diagnosed."

Another very common deficiency in state
forensic evaluations is the inattention to
the possibility of organic damage, other
neurological dysfunction, or a physiolog-
ical basis for psychiatic symptoms.
Based on my experience, many of our
clients are at risk for organic brain dam-
age. They have a history of serious head
injuries from chronic childhood physical
abuse, car accidents, and falis. Their
developmentai years are plagued with
chronic illness and fevers, frequently
untreated, and malnutrition. Poor or non-
existent prenatal care and/or birth trauma

are routinely found in their histories.
Many clients had mothers who drank
large amounts of alcohol or used drugs
during their pregnancies, now well recog-
nized as a cause of permanent and
sometimes devastating mental disabilities
in the developing fetus. Most of our
clients are chemically dependent, and
their early and prolonged use of drugs
and alcohol, including organic solvents,
can cause permanent brain damage.

However, as a result of inadequate his-
tories, or for other reasons, inadequate
attention is frequently given to the pos-
sibility of neurciogical impairment. For
example, very few of my clients have
ever been examined by a neuroiogist, de-
spite indications in their histories that
warrant neurological consultation. Occa-
sionally, the extent of the neurclogical
evaluation may be an EEG, which was
likely conducted without any specific
leads or without having the client sleep
during the test thus making it an inade-
quate siudy. It is also a rare case in
which any meaningful neuropsychological
testing has been conducted, even though
neuropsychological testing is one of the
best ways to determine the presence of
more subtle brain damage prevalent in
our clients. The extent of the testing, if
any testing at all is done, may be a few
neuropsychological screening tests such
as the Bender-Gestalt or the trailmaking
test. This, however, is often inadequate
and will yield unreliable resuts. A com-
plete neuropsychological battery is ofien
the only way to rule out the possibility of
neurological damage. Unforiunately, |
have been involved in numerous cases
where it was only discovered after the
triat that the defendant had a serious
organic deficit. For example, in one case.
we only discovered during the federal
habeas corpus proceedings that cur
client had a brain tumor exerling pres-
sure on critical brain structures, which
was present at the time of the offense.
While this is a drarmatic example, in
countless other cases we have discov-
ered that our clients have serious neuro-
logical impairments that went undiag-
nosed in eartier evaluations.

This can have tragic conseguences. 1
can deny your client a concrete way 1o
reduce his blameworthiness. It is a fact
of death penalty life that juries, and
judges, are often less Impressed with
psychosocial explanations for violent be-
havior than they are with organic explan-
ations. While this is changing somewhat
due to our better understanding of the
long term effects of various types of trau-
ma, see, 6.g., Judith Herman, Trauma
and Recovery, it is still true. Organic
deficits, however, frequently have their



origin in events and situations over which
the delfendant had no control, such as
Fetal Alcohol Syndrome, iemporal lobe
epilepsy, measies, encephalitis, or
prolonged exposure to neyrotoxins such
as those found in lead-based paint.
These factors can be presentad in an
empathy-provoking manner, as part of a
consigilation of factors that affected your
chient's behavior. While we may appre-
ciale psycho-social diagnoses such as
post-iraumatic stress disorder, in some
casas it is not compelling enough unless
it is accompanied by a physical explana-
tion. For exarnple, if you can show that
part of your client's brain is Herally
missing, most jurors and judges can un-
derstand that such an impairment might
affect an individual's behavior. The same
presentation can be made with less dra-
matic or "softer” neurological impairment,
e.g., diffuse brain damage. The important
thing Is to insure that the evailuation your
client received at trial, or receives in
connection with posi-conviction litigation,
fully takes into account the possibility of
neurclogical impainment.

This cannot be done without a reliable
history and appropriate testing and
examination. A compeltent neurologist,
psychiatrist, or neuropsychologist will
recommend a complete neurological ex-
aminalion when indicated by physical
symploms such as one sided paralysis or
weakness, facial asyrnmetry, seizures,
headaches, dizziness, blurred vision, or
imbalance. Laboratory tests, inciuding
blood and endocrine worluips, may also
be necessary 10 determine the presence
of diseases that affect behavior. Magne-
tic Resonance imaging (MR{), Eleciro-
encephalogram (EEG), and CT scans
can also be useful in this regard. How-
ever, it is important to note that a nega-
tive (or normal) result on a CT scan,
EEG, or MRi does not rule out the pos-
sibility of neurological impairment. While
a positive finding establishes organicity,
a negative finding does not rule brain
damage out.™ Organicity may still be
discemed through more sensitive neuro-
psycholegical testing and/or a neuro-
logical evaluation.

V. Choosing Experts

There are a number of different types of
experts you may need in any particular
casa. However, you will not know exactly
what type of experts you will need until
the social-medical history is completed.
As | have stressed throughout this article,
this must always ba the first step. 1 can-
not stress this point enough as it is vir-
tually always the basic flaw in forensic
mental health evaluations. You must

rosist the tempiation to hire a psycho-
logist or psychiatrist immediately upon
being appointed or retained.'? Without
first conducting the necassary life history
investigation, your expert may well over-
look significant faclors and come to
premature or erroneous conclusions.

Furthermorae, it is critical that you obtain
the assistance of a social worker, or
someone with similar skills, to assist in
compiling and understarkding the sccial
and medical history. Social workers are
specially trained not only in gatheting the
type of information you need-bcth from
documents and individuals-but also in
organizing and inerpreting the data in
coherent themes. See Arlene Andrews,
Social Work Expert Testimony Regarding
Mitigation in Capital Sentencing Procesd-
ings, 1991 Social Work 36. While you or
someons in your office can coltect most
documents and Interview the witnesses,
you may not be attuned to significant
facts in the records, or be less able to
obtain information from the cllent, the
clients family and friends, and other
persons with relevant knowledge about
your dlient than someone with special
expertise in this area. Thus, you should
always atternpt 1o oblain funds for the as-
sistance of an individual with a social
work background in the investigation,
compilation and assimitation of the sacial
and medical history.

if the court resists funds for this type of
assistance, educate the judge, via affi-
davit or testimony, as to the critical
nature of this aspect of the mental health
evaluation.” For example, a psychiatrist
or psychologist with whom you have a
collegial working relationship may be witl-
ing to provide you with an affidavit laying
oift specific factors in the "known" social
history warranting further exploration by
a person with specialized training and
discussing the need for full and reliable
background information. Furthermore,
many of the sources discussed in this
article will also be of usa in establishing
the need for the assistance. It is also
important to be adamant about the need
for specialized soclal history assistance
in cases where the client's ethnic or cul-
ural background impairs your ability to
obiain accurate and complete inferma-
tion.

Depending on the results of the social
histary, it is then time to obtain your own
experts. In doing so, you should search
for professionals with expertise in the
themes that have developed in the sccial
history, e.g.. abuse {physical, emotionai
and sexual rauma); aleoholism andior
substance abuse; familial or genstic pre-
disposition 1o certain mental ilnesses;

head injuries or other indicators of argan-
icity, mental retardation or ail of the
above. It is important to keep in mind that
one mental health professional can very
rarely help you with all of these things.
See Clark, Veltkamp & Monahan, The
Fiend Unmasked: The Mental Health Di-
maensions of the Defense, 8 ABA Cnm-
inal Justice 22 (Summer 1993).

Thus it is aimost always necessary to put
together a muilidisciplinary team of pro-
fessionals, including a social worker, to
determine the clients mental state reli-
ably. For example, if the social history
indicates a history of chronic child mal-
treatment and abuse, it may be best to
begin with a full psychoiogical battery
including neuropsychological testing. This
testing may confirmor deny the presence
of postiraumatic siress disorder, organic
impairment or other diagnosas resulting
trom the abuse. Similarly, in many cases
involving child abuse, the individual wili
often have a long history of substance
abuse. Thus, it may be necessary 1o re-
tain a pharmacologist to explain the na-
ture of the substances abused, their
effects on an individual's judgement,
impulse conirol, cognitive functioning
et¢., and to explain the long-term effects
of these drugs on a person's brain. Fur-
thermore, depending on the results of the
neuropsychological examination, a neuro-
legical consultation will often be in order.

Other types of experts may also be ne-
cessary. We have enlisted the assistance
of audiologists, mental retardation ex-
perts, special education teachers, toxico-
logists and a variety of other types of
expens, in addition to social workers,
psychologists, neurologists, neuropsy-
chologists, phammacologists, and psychia-
trists.

The important thing, howsever, is to as-
semble the necessary mental health pro-
tessionals on the basis of the history as
you uncover it. Furthermore, it is fre-
guently necessary to have one profes-
sional, generally a forensic psychiatrist,
who can "bring It all 1ogether.” In other
words, many of your experts may be test-
ifying as to only one piece of the mental
health picture, for example, your client's
history of substance abuse. It is useful 1o
have one person who, in consultation
with all the other members cf the team, is
prepared to discuss all the history, test-
ing, and diagnosis and give the fact-find-
er and sentencer a comprehensive pic-
ture of the individual's mental state at the
time of the offense, and, if relevam, at
trial.
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VI Meaningfully Presenting
Expert Testimony

Regardiess of which phase of the trial ex-
pert testimony is presented, and even
regardiess of what type of criminal case
it Is, parsuasive expert testimony must
have one element: it must enable the jury
to see the world from yowr dlient’s per-
speciive, i.e., o sppreciste his subjective
experignce. Most people have no idea,
for example, what it is like to suffer from
schizophrenia or other mejor mental {il-
nesses, or what it means to be psychotic
or to have audioty, visual or iactile hal-
lucinations. 1t is often not enough for
your expert to tell the jury or judge that
your client is schizophrenic and was out
of touch with reality at the time of the
offense. Rather, she mus! atlempt to ex-
plain, in common sense, persuasive, con-
crete terms, what schizophrenia means,
and what the world locks like to a person
with this mental iliness. Sirnilarly, i is not
enough 1o have the expert testify that
your client Is plagued by auditory com-
mand hallucinations. Without an ade-
quate explanation a juror may react as
follows: "Big deal, | don’t care, if some-
one tokd me 1o kill somebody | wouldn't
doit”

You and your axperi(s) must look for
ways 1o convey what H is truly like to be
memtally i, menally retarded or brain
damaged, and how confusing and fright-
ening the world is 1o your client as a re-
sult of his impairments. in other words,
you have to give the fact-finder a view of
the crime from the defendant's perspec-
tive. Iif you don, you run the risk of
making your client seem "otharly,” fright-
ening and thus axpendable. Wha! you
are striving for ls to enable the fact-finder
10 look through your client's eyes and to
walk, at least for a few minutes, in his
shoes. If you can accomplish this
through your expert tastimony, you can
faciiitate understanding rather than fear.

11 takes time and energy, but the key is o
avoid jargon and words that ordinary
people don't understand. It may be useful
1o have someone not connected with the
case, preferably not a lawyer, sit in on a
meeting with your expert witnass and see
if they understand their expianation of
your client’s mental state as well as ils
rolevance 1o the facts of your case.

VI Attacking Anti-Social
Personality Disorder

Many of our clients are diagnosed by
memal health professionais, employed by
elther the state or the defenss, as having
an antl-social personality disorder. This
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diagnosis is not only very harmful bui,
unfortunately for many of our clients, it is
often arrived at erroneously. In my opin-
ion, anti-spcial parsonality disorder is the
lazy menial health professional’s diag-
nosis. The criteria for the disorder are
essentially a description of peopie’s be-
havior. It may dascribe what the cliemt
has done, but never why. For axample,
one of the characteristics is that the
individual engaged in sexual activity at a
young age, or began using subsiances at
an early age.

Besides the fact that many of these char-
acteristics are economically and racially
blased, the diagnosis is often erroneously
arrived at because of an inadequate his-
tory and lack of other adequate lesting
and evaluations. DSM-IV specifically
states thail “the diagnosis may a! times
be misapplied to individuals in settings in
which seemingly antisocial behavior may
be part of a prolective survival stral-
ogy.” In other words, the diniclan is
obligated "o consider the social and eco-
nomic context in which the behaviors oc-
our.” id. &t 647. This is another area
whers a thorough and reliable social
history can have a significant impact. For
example, 1o qualify for the diagnosis of
Anti-Social Personality Disorder, the
chent must have met the criteria, prior 10
age fifteen, for a DSM-IV diagnosis of
Gonduct Disorder. Conduct Disorder has
a number of critetia including a history of
running away from heme, truancy, etc.
Thus, it is critical, 1o an accurate diag-
nosis, 1o know why your client ran away
from home. if he ran away because he
was being physically, sexually or emo-
tionally abused, then the diagnostic
criteria would not be satisfied. Similarly,
if the child was truant because his care-
takers would not allow him 1o go schoal,
or if he broke into people’s houses be-
cause his father was a thiet and forced
him to do so to further the family enter-
prise, the diagnosis of Conduct Disorder,
and correspondingly Anti-Social Person-
ality Disorder, would be inappropriate.
Thus once the dysfunctional nature of
most of our chient's environments is
exposed, the diagnosis can be defeated.

Similarly, if there is an organic or other
cause such as menial retardation for
some of the behaviors, then the diagno-
sis should, in many cases, not be given.
In this regard, it is useful 1o look a1 and
study the daecision trees published in the
American Psychiatric Assodiation’s Diag-
nostic and Statistical Manual-ili. These
“rees” indicate a number of other diag-

- noses that preempt the diagnosis of anti-

social personaiity disorder. However, be-
cause all many psychologists do is talk to
the diient, and look at his or her criminal

record and other behaviors, the diagnosis
is often arrived at despite other factors
which would either pravent the diagnosis
or move it sufficiently far down on an
axis as 1o make it ielevant to the other
more significant diagnoses in explaining
the individual's behavior.

Finally, it is important to note that the
diagnosis can not be given unless your
client is at least eighteen years okd, and
if there is clear evidence that a diagnosis
of Conduet Disorder was warranted be-
fore your client was fifteen years old. In
other words, if the alleged "anti-social”
behaviors began after your client was fit-
teon, the Anti-Social Personality Disorder
would not be an appropriate diagnosis.
Thus, if some neurological impairment or
other contributing condition occurring
after age fifteen explains your clients
actions, the diagnosis is not cormect. In
the same vein, DSM-IV states that if the
antisocial behavior occurs during the
coursa of schizophrenia or manic epi-
sodes, the diagnosis is not appropriats.
Id. a1 €50,

The point of this discussion is thal you
should never accept at face value any
professional’s, including your own, deter-
mination that your client has anti-social
personaiity disorder. it is always critical,
for diagnostic purposes, 1o know why the
seemingly anti-social behavior occurred.
While in some cases the diagnosis may
be unavoidable, in many it is not. if the
steps outlined previously in this article
are followed, you dramatically increase
your chances of avoiding a diagnosis that
establishes aggravaling factors, and ob-
taining one instead that offers a compel-
ling basis for mental health related
claims,

Vill Considering Prior
Diagnoses

In many cases, you will ba confronted
with a clisnt who has been praviously
evaluated, in sorme cases on many occa-
sions. If this is true, it is also likely that
ditferent profassionals have arrived at dif-
ferent diagnostic conclusions. In axam-
ining the prior evaluations, it is important
to know when the prior conclusions were
meached, and, more specifically, what
version of the Diagnostic and Statistical
Manuat of Mentat Disorders was in effect
at the time any prior diagnosis was ren-
dered. See K. Wayland, "The DSM: Re-
view of the History of Psychiatric Diag-
nosis in the U.S.," Capital Report #40
{Nov/Dec 1984). For example, it was not
urtil the late 1970's and earty 1980’ that
depression emerged as a dlagnosis o be
seriously considered in children and ado-



lescents. Thus, prior to that time, a child
with a history of suicide attempts and
other depressive symploms would aimost
certainly not have bean diagnosed as
suffering from depression. Similarly,
Posttraumatic Stress Disorder (PTSD)
was not officially recognized as a diag-
nosis until the publication of DSM-III in
1880. Thus, while there may be clear
support for PTSD in descriplions of your
client’s behavior in a pre-1980 eval-
uation, the diagnosis of PTSD would
likely not have been given.

This indicates--again--the critical need for
a detaijled history and review of all infor-
mation regarding your client's life. For it
may be that the mental health records
coniain descriptions of your cllent's be-
havior which warrant a different (and
more favorable) diagnosis today than
was available using previous diagnostic
criteria.

IX Don’t be Fooled by the
Client

Many times when | consult with lawyers,
| hear them say, when we are discussing
the possibility that their client is mentally
il or mentally retarded, that "Well, I've
1alked to him and he seems pretty sharp
1o me.” Or they say "Well, he seams nor-
mal to me.” Sometimes they dascribe
their cliom as manipulative, evasive, hos-
tile, or streel smart. it is crucial to
ramember that as lawyers we are not
trained to recognize signs and symploms
of menial disabilities. I is equally
important 10 keep in mind that many
menially retarded, menially ifl or brain
damaged individuals are quite adept at
masking their disabilities. For example,
one skill that mentally retarded people
typically master is some degree of hiding
their disability. One client of mine sat in
his call for hours at time pretending he
could rsad becauge he thaught, if people
thought he could read, they woulidn't be-
lieve he was mentally retarded. Other
chents with severe mental illnesses are
often good at masking thelr iliness for
short periods of tims. This is especially
true when thay are in a structured set-
ting, such as prison or jail, which may
minimize many of the symptoms of their
impairments.

Unfortunately the quality of many attor-
ney-client conversations does not aliow
probing info the client's mind to deter-
mine delusional or aberrational thought
processes. However, this does not mean
that they are not there. Many ill people,
for exampie, know that cther people don't
think like they do, and may need to get 1o
know you before they share their

thoughts. Similarly, many people with
brain damage may not appear dysfunc-
tional when engaged in casual conversa-
tion. The important thing is that neither
you nor any mental health professionai
should prejudge a client's mental state
based upon casual contact. It is only
through the assistance of competent
mental health professionals who recog-
nize the importance of a documented
social history, and who are trained in
appropriate testing, that you can reliably
and adequately determine your client's
mental siate.

X. Essential References

Because of the pivotal role of mental
heaith issues in criminal and capital liti-
gation, counsel must gain a working
knowledge of behavioral sciences. Whet-
her an attorney has only one criminal or
capital case or saveral, it is essential 1o
become familiar with the diagnosis and
treatment of psychiatric disorders. Two
publications need 1o be on the sheives of
attomeys in criminal [ftigation and
studied; Comprehansive Textbook of
Psychiatry, Fifth Edition, edited by Harold
L. Kaplan, M D., and Benjamin J. Sa-
dock, M.D. (Williams & Wilkins, 1989)
and Diagnoslic and Statistical Manual of
Mental Disorders (DSM-1V), published by
the American Psychiatric Association in
1984, These relerences offer a guide
through the labyrinth of mental health
information and allow counsel to partici-

pate fully in developing appropriate men-
1al healths claims.

X! Conclusion

Defanse counsel in criminal, especially
capital, litigation can and should insure
that their clients receive complete, com-
petent and reliable mental health evalua-
tions. In order for a mental health eval-
uation 1o meet the nationally recognized
standard of care in the psychiatric pro-
fession it must involve a multi-step pro-
cess that requires far more than a clinical
interview. A thorough and documented
social history, physical examination and
appropriate teating are necessary compo-
nents of any psychiatric diagnosis. Men-
tal health professionals must consider
whether thers is an organic cause for be-
havior before reaching any psychiatric
diagnosis. Counsel has a responsibility to
ensure that mental health evaluations
reflect this multi-step process.
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Footnotes

‘Sea also Youngberg v. Romeo, 457 U.S. 307 (1982)
{recognizing that peychiatrist's performance must be
measured against a standard of care when due
process demands adequate performance.)

“Other cases involving similar claims aseociated the
affoct of the actions by the state caurt, the progecution
and peychiitic withess with the isgye of effactiveness
of counsel. Courts have recognized a particularly crit-
ical imterrolation between sxpert paychiatric assistance
and minimally effective assistance of counsel.” United
States v. Edwards, 488 F.2d 1154, 1183 (5th Clir.
1974).

3Akhough the Biske court analyzed the impairment of
the peychiatrist's abiity 1o conduct a professionally
adequate evaluation In terme of s Impact on the right
1o effective assistance of counsel, it recognized that ite
analysls was “Hilly supponted” by Aka. In support of
this conclusion, the court gave emphacie 10 Ake's re-
quirement that “the state must at a minimum, assure
the defendant accees 10 a competant peychiatriet who
will conduct an appropridte examination and assiet in
ovaluation, preparation, and In presentation of the
detense.” 768 F 2d at 530-31 (quoting Ake, 470 U.S.
at 83). Thus, Blake recognized that # an appointed
peychiatrist's ability to “conduct an appropriate
examination” ls Impaired, due process is viclated.

“Ses genoraly, Note, A Question of Competence: The
Indigent Criminal Defendant’s Right to Adequate and

Peychistric Assietance After Ake v. Okla-
Hhoma, 14 Vt.L.LRev. 121 (1989).

“A national standard of care le important 1o sure that
your cliem receivee a compiete, competert mental
health evaiustion. Hf 2 local standard of care apoiied,
for axample, your chent could conceivably be deprived
of available diagnostic studies, #.g., a MR scan on the
ground that such a study is not readily avakable in the
iocal communky. The same may be true of neuropsy-
chological testing Hf there ae no trained neuropsy-
chologists. Howewer, your clent's right to a trial
conducted in conformity with the Sixth Amendment and
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the Due Procass Clause demands a nationat standard
ae opposed 10 a local standasd of care.

“Thus, If your primary mental health professional is a
psychclogist, it is critica! that you obtain the services of
a physician to compiete a physicat examination, K your
client ie indigent and the court has only approved
funds for & peychologiet, R is important to bring to the
courl's sttention (and to ktigate ¥ necessary) the nead
for & complete physical examination,

"Neuropsychological test battaries were devaioped as
a method for assessing cognitive deficits and involve
an assessment of specific cognitive functions, such as
memory, attention, and fluancy of thinking. The two
most widely used nauropsychological batteriee are the
Halgtoad-Reltan and the Luria Nebraska. A clinician
assetsing patients neuropeychalogically wil often use
tests from both batterles as well as othe: neuropsy-
chologieal instruments te taiior the asesssment 10 the
types of probiems that the spacilic patient Is having
and to try to identify whether a specific area of deficit
is present. When a grouping of nauropsychological
tests such as those descrbed above is administered to
an individual, the cliniclan cbtains some sense of the
person's overall parterng of abilities and delicts.

*The determination ol whether a defendant & compe-
tent-whether he has a rational and factial ynderstand-
ing of the charges and ks able to asaist counsel--is a
fimited inquiry which a mantai health profesaional may,
under soma circumstances, be able 1o make without
foliowing alt of the steps outiined In this article. Even in
the competency context, however, the fallure to obtain
a complete and refiable history may skew the resulte.
Unfortunately, in many cases. a mental health profes-
sional who only gvalugted the defendant for compe-
tency purposee, and often conducted a fimited examin-
ation, preceeds, at the requeet of elther the prose-
cution or even sometimes the detense, 1o testfy re-
garding a wide array of forengic issues such ag crim-
inai responsibility and miigation. While a detalied
discussion of the varlous types of mental healtth eval-
uations is beyond the scope of this anicie, any time a

R 5 R
# R w3 e

[This is a reprint of a “pathfinder” which
is also available in handout form. The
purpose is to familiarize library users with
the full range of resources we have col-
lected in this area. For a copy of the
handout, or to use listed materials, con-
tact DPA librarian Brian Throckmorton.]

The library's general resources retating to
mental health cover areas such as law,
diagnosis and treatment. The Division of
Protection and Advocacy has acquired
resources relating fo more specialized
issues in the fives of mental health
patients, such as employment, cormmuni-
cation, and education.

BROWSING AREAS: Our library uses
the Dewey dacimal system of classifica-
tion. Most books relating 1o mental heaith
are filed in the range 340 to 365 and in
610 10 620. The Division of Protection
and Advocacy has created its own classi-
fication systern for its library; the most
reievant browsing area there is M4.
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mental health protessional faiis to folow the steps
Gutlined in this article, there & a comesponding risk
that the conclusi hed will be WS,

"There are many excelient, more detailed kie history
records’ checklists which can be obtained from vanous
post-conviction defender organizations and public de-
fender agencies Including the Kentucky Post-Convic-
tion Defender Organization.

“The reascne organkeity so often gees undiagnosed
are varied, One teason has to do with the complexity
of so many of our ciients' histories. For axampie, whan
confronted with a substantial history of abuse and poly-
substance abuse, a mental health professional may too
quickly conciude that the intaraction of the trauma and
the inoxicants caused the behavior, faiing o ade-
quately pursue any existing neurological impairment.
Another reason has to do with the circumstances of
the evaluation; many pecple with organic brain dam-
age respond very wel 10 a structuted envirohment
such as prieon. Thus, when confined and remaved
from the complexities and temptations of lfe on the
outside, the symptoms of thair impairmant are signifi-
cantly less pronounced and may be overlooked. In
some cases, the damage s missed because the pari-
cular mantal healh prolessional retained by counsel
has inadequate training in the dlagnosis of brain
damage, e.g., a psychoiogist without any experience in
neuropsychological testing,

"Furthermore, if the CT scan or MAL fiim has not been
reviewed by an expeit you have confidence in or was
conducted at the request of the state or state psychia-
tric hospital, | would recommand that you have a neu-
rologist or neuroradiclacgist retained by the defense
review the actual tilm. | have baen involved In a num-
ber of cases in which the initial hospital report
indicated for axampla that tha MRI was "notmal” when
It was net. Emoneous CT scan and MAI readings oc-
cur for a variety of reasons, a discussion of which is
beyond the scope of this article, but counsal should
chtain the fiim and have & reviewed by your own
expert.

SELECTED BOOK LIST:

Diagnostic and Statistical Manual of Men-
tal Discrders (DSM-1V) {Washington,
D.C.: American Psychiatric Association)
1994. The encyclopedic standard for de-
scriptions of mental health conditions.
616.89 D536am [Also available in
searchable computer diskette format on
the Wastlaw terminal in the library ]

Mental Disability Law: Civil and Criminal
by Michae! L. Perlin {Charlottesville, Va.:
Michie) 1989. Exhaustive 3-volume set,
with exiensive citation of relevant cases.
Updated annually. 344.73 PAS

ABA Criminal Justice Mental Hsalth
Standards (Washington, D.C.. American
Bar Asscciation) 1989. Sections relate to
pre-trial, competence, sentancing, and
prison issues. 344.044 A116

Attorney’s Medical Deskbook 3d by Dan
J. Tennenhouse (Deerfield, lll.: Clark
Beardman Callaghan) 1993. Includes

"Many times counsal do so, reasoning that it &
importart to have the defendant seen as scon by a
mental haath professiona! as posshle after the
cfiense. There may be somse limited circumstances
wherg this is true, {e.. if you are appointed or retained
within a few houre of the cifense and upon consulting
with the client, you determine he is floridly psychotic.
Such situations are, however, few and far between,
and the temptation to conclude thal your case falis in
this category must be resisted.

“A detailed discussion of how to secure funds for in-
vestigetive and expert services is beyond the scope of
thig article. As a geneval matter, | would advise you 1o
review Ed Monzhan's articles: Funds for Regources:
Parsuading and Preserving, Tha Advocate, Vol. 16 No.
8 at 82 {January 1995); and Confidentia/ Request for
Funds for Experts and Rescurces, The Advocate, Vol.
17, No. 1 (February 1995) at 31. As an initial matter,
you should always vigorously assert your client's right
10 an sx pans hearing. Most jurisdictione provide for
such a hearing, and & Is important to  assert your
client's right o confidentiality in connection with funds
requests. Furthermore, in developing the argument for
fundsa 1t is important to be as apacilic as possible and
to build the case for funds “from the ground up." For
axample, a detaited showing of factors in your client's
Ife suggesting neurological impaimment is much more
litely, than a general aseertion, 10 resuft in the approv-
al of funding. This is especially true if you can con-
vince a neurolopist 1 submit an affidavit, based on the
tacts in the history which you have developed, detadling
the need for a neurological evaluation. It is also heiptul
to submit a similar affidavit from a forensic peychiatrist
or psychologist, and possibly even a social workar, ex-
pressing the need for a neutological consultation. A
similar process should be followed in attempting 10 ob-
tain funds for other typas of expert assistance. The
affidavits from other professionals in ugeful in convine-
ing the court that you are nct on a tishing expedition.

“This was alsc true of DSM-HIR.

W W N N W

DPA Libiaf Resources on Mental Health

mental health in its coverage of the inter-
section of law and medicine. Three vol-
umes, updated annually. 610.28 1297

American Psychiatric Glossary adited by
Evelyn M. Stone (Washington, D.C.
American Psychiatric Press, Inc.) 1588.
Includes tables of legal terms, common
abbreviations, psychologic tests.
616.69003 5877

Physicgan’s Desk Reference, 49th edition
{Montvale, N.J.: Medical Economics Data
Praduction Co.) 1995. Drug information.
Reference area

Comprehensive Textbook of Psychiatry,
5th edition, edited by Harold |. Kaplan
and Benjamin J. Sadock (Baltimore:
Williams and Wilking) 1989. Good for
general background of specific topics.
Two volumes. 616.89 C737 [In the Fall,
the library will purchase the 6th edition,
prabably in CD-ROM format ]



Treatments of Psychiatric Disorders
{Washington, D.C.: American Psychiatric
Association) 1989. Provides details of
possible treatments of full range of
memal problems. Three volumes.
616.801 A512

Resource Manusal on the Rights of the
Mentally Disabled by Janet Loper Coye,
Janat R. Nagy, and Annette K. Schrelber
{West Bioomfield, Mich.: CNS Asso-
ciates) 1985, Background Information on
rights, with a workbook in which you can
collact and develop additional documen-
fation. 346.730138 C881

The Mentally Retarded Citizen and the
Law, edited by Michael Kindred (New
York: Thae Free Press) 1976. Includes
threa chapters on "The Menially Re-
tarded Chizen and the Criminal and
Corractional Process.” 348.73 M549

Psychiatry in the Everyday Practice of
Law, 3rd edition, by Martin Blinder (Deer-
fleld, ll.: Clark Boardman Callaghan)
1992, updated annually. Discusses men-
1al heslth issues and trial techniques.
G14.1 Bé4s

The Mentally Disabled and the Law by
Samuel Jan Brakel, John Parry, and Bar-
bara A. Weiner (Chicago: American Bar
Foundation) 1985. Includes 100 pages on
“Mental Disability and the Criminal Law,”
with charts for stale-by-slate compar-
isons of memal disability-related laws,
346.730138 Bo14

Coping with Psychiainc and Psycholog-
ical Testimony, 4th adition, by Jay Ziskin
and David Faust (Marina del Rey, Calif.:
Law and Psychology Pross) 1988 Qur
set updated through 1990, Three vol-
umes on challenges, cross-examination,
depositions. 347.7366 281

Kentucky Alcohol, Drugs, and Menial
Health Directory (Franifort, Ky.: Cabinet
for Human Resources). City-by-city listing
of local and regional rental health cen-
ters, state psychiatric hospitals. Kept in
librarian’s office.

PERIODICALS: Most of these are kapt
on the periodicals shelf. Some are
housed in offices of staff of the Division
of Protection and Advocacy.

Current subacriptions:
Disability Rag
Health Affairs
Issues in Law and Medicine
Mental and Physical Disability

Law Reporter

Maental Hesith Law Reporter
Mental Retardation

Tiies for which we have some back
issues only:
American Journal on Mentaf
Retardation
Harvard Mental Health Lelter
Psychiatry and Law
Psychiairy Letter

DPA TRAINING VIDEOS: Videos may
be barrowed by contacting the librarian.

"Representing the Mantally Retarded
Criminal Defendant” by A. Moschella
(1980) Tape V6.

"The Mentally Retarded Offender in the
Criminal Justice Systern” by D. Nordey
(1981) Tape V-50.

"Guilty But Mentally Ii* by W. Radigan
and V. Aprile (1982) Tape V-72.

"Mentai Health |ssues and the Advocate”
by M. Perlin (1982) Tape V-73.

"The Role of the Attorney at Commitment
Hearings” by W. Radigan (1982) Tape V-
1.

"Cross-Examination of an Expert Wit-
ness” by D. Dantzler; "Closing Argument
Lecture and Demonstration” by E. Lewis
(1983) Tape V-106. This tape relates to
"guilty but mentalty ill" verdict.

“The Brain" by KET (1985) Tapes V-156
through V-188.

"Involuntary Commitments® by 8. Lotz
and M. Hammons; "District Court Motion
Practice” by H. Hellings; "Bench Trials.
Jury Trials, Plea Bargaining” by W.
Zovely (1985) Tapes V-144 and V-145.

"Controlling State Forensic Expert
Witnesses on Cross-Examination™ by R.
Dodd;, "Pharmacology” by E. Nelson;
"Blood and Semen” by B. Wraxall and K.
McNally (1988) Tape V-226.

"Mental Disorder and DSM-III" by W.
Wheitzel; "Psychological Methodology and
Testing” by R. Noelker (1986) Tape V-
231,

"Psychological Impact of the Family® by
L. Veltkamp, "Obtaining Experis for
indigent Cliemis™ by E. Monahan,; "Evi-
dentiary Issues Involving Experts”™ by V.
Aprile; "Discovery of Prosecution® by N.
Walker (19868) Tape V-232.

"History and Purpose of the Unified
Juvenile Code™ by M. Moloney; "Mamal
Health Issues” by N. Clayton; "Status
Offenders and the Court” by D. Richart;
"Kentucky Unified Juvenile Code" by D.
Richart (1987) Tape V-237.

"Litigation That Created KRS 202B" by K.
Mitler; “Explanation of KRS 2028 and
Challenges” by M. Allison and J. Yanish;
"Investigating a 202B Case” by R. Ward;
"Resources: Least Restrictive Environ-
ment/Defense Experis™ by H. Blandford
and P. Phillips; "Mental Retardation:
Evaluation and Diagnosis Process” by P.
Mann and W. Radigan; "Communicating
with the Cllent” by B. Cook; "A Client's
View of the Importance of Defending the
Memally Relarded™ by T. Miller; Inte-
grating the Defense throughout the Case”
by R. Ward and W. Radigan (1987) Tape
V-244,

"Mental Retardation and Criminal Law/
Mental Retardation and the Death Pen-
alty" by J. Ellis (1988) Tape V-44.

"What {s Mental Retardation?” by P.
Humer (1988) Tape V-43.

"Mitigation Witnesses, Demonstration” by
C. Haney: "Cross of Aggravation Wit-
ness, Demonstration” by V. Aprile;
"Opening Penalty Phasa Argument” by E.
Lewis; "Closing Penalty Phase Argument”
by B. Shechmeis; "Raising and Pre-
senting Mental Health lssuas™ by J.
Biume and M. Clive (1989) Tape V-283.

"Psychological Evaiuation and Assess-
ment in Capital Cases” by L. Veltkamp,
"Use of Neuropsychology in Death Pen-
alty Cases” by E. Engurm (1991) Tape V-
349,

*Neurologicai Examination Teaching

Tape” by J. Merikangas {1991} Tape V-
354,
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"Working with the Mentally 1l Clien1” by J.
Clark and B. Holthaus; "New Rules and
Laws” by M. Bowling and V. Aprile
(1992) Tape V-363.

"Interviewing the Mentally lli and Mentaily
Ratarded Client" by J. Clark (1993} Tape
V-390.

"Competency to Stand Trial and Criminal
Responsibility Evaluations" by B. Castle-
berry, C. Walker, L. Smith, and R.
Stephens (1994) Tape V-430.

"Decriminalizing Mental lliness” by B.
Castleberry, D. Ralph, B. Stewart, D.
Miller, and C. Swarcher (1994) Tape V-
436,

"Mental Health Strategies” (retating to
death psnaity) by E. Drogin and S. Gant
(1994) Tape V-481.

"Quelity Mental Health Process” by E.

Drogin, L. Campbel, and V. Aprile (1994)
Tape V-447 through V-448.

"How to Maximize the Mental Health
Experts Work for Your Aduh and
Juvenile Clients™ by D. Dawson {1995)
Tape V-824.

"Mental Disorders: Practical Methods in
|dentifying and Utilizing for the Defense
Practitioner” by L. Geurin and R. Gibbs
(1995) Tape V-527.

"DSM-iV" by D. Dawson (1995) Tape V-
531.

DPA TRAINING HANDOUTS: Handouts
frem the DPA seminar “Experts--with an
Emphasis on Mental Health Experts”
(1988} are collected in a binder on the
periodicals shelf. Copies of all other
handouts may be oblained from the
librarian.

"Constiutional and Procedural Issues
under the Kentucky Mental Health Hospi-
talization Act® by V. Aprie (1976)
Handout 14.

"Mgotion Practice In Civil Commitment
Cases” by W. Radigan (1977) Handout
248,

"Civil Commitment in Kentucky: Analysis,
Procedure, and Forms™ by W. Radigan
(1978) Handout 240.

"Competency ta Stand Trial, Insanity, and

Intoxication” by V. Aprile, W. Radigan,
and D. Boyce (1978) Handout 13.

August 1995, The Advocate, Page 14

"Representation of a Mentally Retarded
Criminal Defendant” by H. Aiperin (1879)
Handout 2.

"Extrerne Emotional Disturbance: Use of
Mental Heaith Experis® by M. Nietzel
(1980) Handout 220.

*Not Guilty by Reason of Insanity/Guilty
but Mentally li" by W. Radigan (1980)
Handout 247. :

"Representing the Mentally Retarded
Criminal Defendant® by A. Moschella
(1880) Handout 210.

"A Right to Treatment for Mentally
Retarded Oftenders” by National Center
for Law and the Handicapped {1980)
Handout 261.

"Selacting a Jury for an Insanity Defense”
by V. Aprile {(1980) Handout 42.

"Proparation and Trial of a Civil Com-
mitment Case” by F.J. Hickman and R.
Abrams (1981) Handout 122.

"Response to Recommendation 39 of the
Repon of the Atemey General’s Task
Force on Violent Crire: The Creation of
a Federal Verdict of Guilty but Memally
HI* (1981) Handout 39.

"An Analysis of the Kentucky Mental
Health Hospitalization Act of 1982" by W.
Radigan (1982) Handout 239 (accom-
panies V-72).

"Exisiing Statutes Relating to the
Identification, Treatment, and Eventual
Supervision of the Mentally Il Defendant”
by W. Radigan (1982) Handout 241
(accompanies V-72).

"Guilty but Mentally lll: A New Equation
for the Insanity Defense” by V. Aprile
(1982) Handout 24.

"Outline: Representing Mentaily Disabled
Persons in the Criminal Procass” by M.
Pedin {1982) Handout 231.

"Overview of Rights in the Criminal
Process” by M. Perlin (1882) Handout
232.

*Representing Individuals in the Com-
mitment and Guardianship Process" by
M. Perlin (1982) Handout 233,

"Stranded in the Jungle: The Mentaily
Retarded Person in the Criminal Justice
System” by R. Plotkin (1882) Handout
234

"lssues and Procedures in Involuntary
Commitrment Casas under KRS Chapter

202A" by W. Radigan (1983} Handout
242,

"The New Ciients: Legal Services for
Mentally Rotarded Persons” by S. Herr
(1983} Handout 121.

"Representing Institutionalized Mentally
Retarded Persons” by R. Luckasson and
J. Ellis (1983) Mandout 173.

"Montal Health Act of the Kentucky Uni-
tied Juvenile Coda: An Overview for Pub-

" lic Defendars” by N. Gall-Clayton (1887)

Handout 102.

“Mentai Rotardation: The Evaluation and
Diagnosis Process" by P. Mann (1987)
Handout 175 (accompanies V-244).

"Gideon’s Trumpe! Muted: Judicial Sanc-
tions against Criminal Defense Lawyers”
by V. Aprile (1988} Handotn 5.

REFERENCE SERVICE: The librarian is
available to provide other mental health
information you may need, such as
names of drugs, availability of jounals
and articles, bibliographic assistance,
and interiibrary loan,

N

INTERNET RESBOURCES: The Intemet
(accessible here through Gopher and
World Wide Web) contains an undefin-
able amount of information and is ofien
worth searching. For assistance, or to
have a search performed, contact the lib-
rarian with the subjects you are inter-
ested in.

WESTLAW RESOURCES: In addition o
texts from the couris, Westlaw offers
searching and fulltext retrieval in
databases such as PsycINFO, Tha New
England Journal of Medicine Online, and
Mental Health Abstracts. Contact the lib-
rarian for assistance or further informa-
tion about these databases.

BRIAN THROCKMORTON
Librarian

Department of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40801

Tel: (502) 564-8006

Fax: (502) 564-7890

E-mall: bthrock@dpa.state.ky.us
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Qﬁa@ﬁ Police Interrogation of

Individuals with Mental Retardation

Why is it usually so easy for
police to get confessions from
individuals with mental
retardation?

Aurora, Missouri. After 4 hours of police
imemogation, Johnny Lee Wilson, age
20, confessed to murdering 79-year-old
Pauline Mariz. He confessed oven
though he was seen with his mother at a
supermarket when the crime was being
commitied (Perske, 1994). He is currentiy
serving a life serdence without parole,

Munnsville, New York. New York State
police interrogated Delbert Ward, 69, for
4 hours-until he confessad to putting his
hand over the mouth and nose of his
€7-year-old brother Willlam and Kdiling
him. Trial evidenca showed that William
died in his sleep (Perske, 1991).

Arlington, Virginia. Two detectives met
Davld Vasquez, 37, while he was clean-
ing tables at a McDonald's rastaurant
and 1ook him to the police station. After 6
hours in an interrogation room, Vasquez
confessed to raping a woman and strang-
ling her with cord from a Venetian blind.
Five years to the day after being picked
up at McDonald's, Vasquez received a
govemor's pardon. The reason: The
same pattern of crimes continued after
his conviction and were connected to
another person (Priest, 1989).

Wilson, Ward, and Vasquez are individ-
uals with mental retardation who con-
fessed to crimes they did not commit.
Similar cases are surfacing in every state
and province in North America.

Confessions for heinous crimes continue
to be seen in many legal circles as "the
guean of the case." Some prosecuiors
feol that if they have a confession, there
is less need for physical evidence o
back up the suspect's admissions. There
have been many cases in which individ-
uals with mental relardation did indead
commit the crimes to which they con-
fessad; but even then their confessions
usually came quicker and easier than
thosa taken from the average suspect.

These situations give rise to a question
that cries out for an answer. Why is it
usually so easy for police to get confes-
sions from individuals with mental retar-
dation? Afier following numerous casas
involving suspects who have mental re-
tardation, | have observed that many of

these individuals gave responses during
police interrogations that some officers
misunderstood, but that most workers in
the field of retardation would have under-
stood immediately. They live with such
responses every day in their work. The
following are some explanations for the
types of rasponses made by individuals
with mental retardation.

1. Relying on Authority Figures for
Solutions to Everyday Problems. For
most people, salisfaction comes from sol-
ving their own everyday problems. Some
of us, however, may not be very suc-
cesstul at figuring out what to say and do
in certain sftuations. So we iry 1o get
close to authority figures who seem to
have the answers. That is why many in-
dividuals with mental retardation respect
police officers and seek them out as
friends.

2. The Desire to Fleass Peopie In
Authority. This urge stems from both
respect and fear. One needs to stay on
the good side of those who help us sur-
vive in the community. In many confes-
sions one can sense this desire in state-
ments such as, “if the detective said i did
it, then | guess | did it - even though i
can't remember doing it.”

3. The Inability to Abstract From
Concrete Thought. When someone
reads certain individuals their Miranda
Rights, they may only grasp rights in
concrete terms. They may think of things
such as “waving at the right." After all,
nobody should wave at the wrong in a
pofice station. They may think about their
right hands and consider raising them.
Thay may be unable to grasp the ab-
stract thought that Miranda Rights are
based on a person's Constitutional rights
as a chizen.

4. Watching for Clues From the Inter-
rogator. Some people look closely at
faces and listen for emphases placed on
ceriain words-lrying {o sense what an
officer wants to hear. The person may
even copy moods in order to come up
with answers the officar wants.

5. Longing for Friends.-Some individ-
vals hunger for friends who will not shy
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away from them because of their dis-
abifity. Many would love 1o have a pofice
officer as a good friend.

6. Relaling Beat With Children or
Older Persons, When people their own
age do not befrlend them, they ofien
work at relating to those who are younger
or older.

7. Plea Bargainings of Accomplices.
Often this hunger for friends can result in
associating with the wrong person. Then,
when both get apprehended for a crime,
the so-called "normal” suspect plea bar-
gains lor a lesser sentence by testifying
against the person with the disability -
whe then gets the book thrown at him or
her.

8. Bluffing Greater Competence Than
One Possesses. Individuals with dis-
abilities sometimes do sverything they
can 1o appear more knowledgeable than
they really are. An untrained officer can
easily reinforce this “cloak of compe-
tence” and use it against them.

9. An Ali-Too-Pieasant Facade. Smil-
ing at paople is a way of getting approval
from others. An officer might see this
overuse of grinning as a lack of remorse.

10. Abhorrence for the Term Mental
Retardation. This term has wounded
some paople so deeply that they will do
almost anything to disconnect them-
selves from it. if a prosecutor is trying 1o
argue that a person does not have men-
tal retardation, that defendant might seal
his or her own doom by agreeing with
that argument.

11. Real Memory Gaps. Some people
with disabilities have real memory lapses
- not the “seiective memaries™ crafty
people exhibit on the wilness stand.
Some will hide these iapses of memory
by claiming to remember what others told
themn about the crime.

12. A Quickness to Take Blame. Even
if the tragedy is an "act of God" or an
unforesesable accident, some individuals
will feel that someone must be held re-
sponsible. They may even take the
blame, thinking the officer will like them

more if they do.

13. impaired Judgment. Unlike a
shrewd criminal with anti-social tenden-
cies. Some people will do and say things
that will make it easy for officers to
charge them with crimes.

14. Inability to Understand Court Pro-
ceedings, Assist in One’s Own De-
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fense, and Understand the Punish-
ment. In spite of their cloak of compe-
tence, some individuals may be com-
pletely unaware of what is going on
around them.

15. Problems With Receptive and Ex-
pressive Language. Athough they may
not show it, some pecple will not under-
stand what the officer is asking them. If
the officer pushes them too hard, their
response systernmay shut down. The of-
ficer may see this silence as sassy
defiance.

16. Short Attention Span. Although
myriad sights and sounds may strike a
person’s sensing mechanisms, most wilt
be able to concentrate on a few and une
out the rest, Some individuals with dis-
abifities may not be able o focus as well.
They may be distracted by many more
sights and sounds in the police station -
even a noisy fan or the sound of voices
in another room.

17. Uncontrolied Impulaes. An individ-
ual may feel many impuises, but he or
she will act on a few healthy ones and
keep the others in check. People with
certain disabilities may not be abie to
conirol their impulses like that. They may
be prey to many urges they are lesling.
One might be the urge to confess to a
crime in order o reduce the pressure of
the situation.

18. Unateady Galt and Struggling
Speach. People with cerebral palsy may
be excellent receivers of sights and
sounds and ideas, but when they try 10
respond, the impulses sent 1o their mus-
cles will appear 1o have been dispatched
by a madman. Arms may flail. Heads
may bob, and they will exert iremendous
energy trying to shape the words they
want to voice.

19. Sesing People With Disabllities as
Less Than Human. This view can lead
to all kinds of prosecutorial mischief. For
axample, consider a police officer who is
under pressura to sclve a 2-year-oid
crime and has two suspects: a local bank
president and a person with mental retar-
dation. Which would be the easiest to
lean on? Seeing a person as "dumb” or
as a "nobody" or as a “fringe person” or
less than human can inspire a cruel ad-
vantage that has no place in an interro-
gation room or a ¢ourt.

20. Exhaustion and the Surrender of
All Defenses. It interrogating officers
keep individuals with certain disabilities
under pressure for long periods of time,

they can break some down and get them
to say almost anything.

Implications for Action

The criminal justice system is one enor-
mous elephant, and dealing with the is-
sue of intermmogating individuals with
mental retardation is like scratching atiny
speck on its skin. Hundreds of impera-
fives need 10 be carried out belore the
system can ensure fair and just oul-
comes for peopie with mental retardation.
There are two, however, that could be
put into action by anyone who cares
about and works with such individuals:

1. Polica Training Should be Seen as
Everyone’s Reasponsibliity. People with
formal ieaching skills who are experi-
enced in working with individuals who
have mental retardation can ofter to con-
duct sessions at local meetings at police
academies and headquarters. With re-
gard to informal opportunities, there must
be hundreds of creative ways to help offi-
cers enter into face-to-face reiationships
with those who have menial retardation
and ileam from the resuiting experiences.
For example, | recall how five residents
in a New York City group home raised
the money to buy one of their local police
officers a bullet proof vast. Then they in-
vited him to supper and made a special
presentation. Great understanding came
from this gesture.

Recently, the Special Olympics organiza-
tion organized police officers as ™orch
runners.” They carried the torch through
their towns and counties en route to the
International Games in New Haven, Con-
necticut. With just a lithe more planning,
could they not also involve officers in
additional face-lo-face activities with the
people for whom they are carrying the
torch? Could the activities not be crafted
so0 police officers might sense how these
people wotdd react in an interrogation
session if that situation should ever
arisa?

Citizen-advocate coordinators can una-
bashedly seek 1o match a local officer
with a focal person who could use such
a friend and advocate. Such a prejudice
- killing influence might radiate to many
of that officer's colleagues.

| recall a tensa situation in Topeka, Kan-
sas, when a young man with Down syn-
drome was taken to the police station for
questioning. Shortly after, one of his
workers learmned of the amest. In spite of
her personal fears of intimidation by
power - exuding policemen, she went to
police headquarters and described how
this "suspact” would confass to anything



if put under encugh pressure. Although it
does not always happen, the officers
siopped the interrogation and released
the young man into her custody.

This st could go on. | hope that inter-
osted readers will stop and consider
ways 10 increasa undersianding of indiv-
iduais with mental retardation by police
officers, who may have praviously viewad
such people according to the not-so-kind
wisdom of an eartier age. Uppermasi
when formulating recommendations
shoukd be the beilef that if good pelice
officers understand - really understand
the ways individuals with mental retarda-
tion respond, they might lake these fac-
tors into consideration, especially when
no motive or physical evidence can be
tied to the defendant.

2. Individualas With Mental Retards-
tion Should be Prepared for Police
interrogations. In this fleld we work hard
at helping the people we care about to
"make it" in community iiving. Wae teach
them street signs. We teach them to han-
die thelr finances. We teach them fo use
public transportation. We teach them to
cook meais. We help them to be good
workers. We reinforce good relationships
with their empioyers, neighbors, shop-
keapers. We teach them good manners.

But we do not teach them io understand
their Miranda Rights. We do not prepars
them for a time when an officer suddenly
invites them 1o the police station. We do
net tell them how to respond when the
officer tells them they have the right to
remain silen...they have the right to a
lawyer...if they do not have funds for a
lawyer, one will be appoinied...they have
the right to stop talking at any time
...anything they say can be used against
them in a court of law.

Although many of my dose frisnds are
police officers, if an officer - even cne of
my friends - starts to read me my Miran-
da Rights, | will sit down, shut up, and
ask for a lawyer. Many of the people |
have followed waived their rights and
taked 1o the officers because they
thought it was the right, most honest, and
noble thing they couid do. If Johnny Lee
Wilson, Delbert Ward, and David Vas-
quez had understood their Miranda
Rights and responded to thern like the
rest of us would, they would have saved
themselves from a terrible anguish - an
anguish too painful and gut-wrenching to
be described in so brief an article.
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View

Wilson v. Arkansas

it has been a while since the U.S. Sup-
reme Court said anything positive about
our privacy rights under the Fourth
Amendmeant. [t has been a while since
Justice Thomas wrote anything worth-
while, And it has been a long time since
a unanimous opinion of the Court did
anything other than hurt the rights of the
citizen accussd.

In a stunning decision, this changed
somewhat on May 22, 1995. in Wilson v.
Arkansas, 514 U.S. ___, 1155.C1. 1914,
131 L.Ed.2d 878 (1995) speaking for a
unanimous Court, Justice Thomas wrote
that there is a knock and announce re-
quirernent for serving a warrant as part of
the reasonableness clause of the Fourth
Amendment.

This case grose in 1892 with allegations
that Wiison had drugs at his house. A
warramt was Issued. Whils exacuting the
warrant, the police opened an unlocked
screen door and entered the house. They
seized drugs, and found the defendant
flushing marfuana down the toilet. Both
the trial court and the Arkansas Suprame
Cournt rejected Wilson's Fourth Amend-
ment argument. Surprisingly, Wilson
found a favorable forum in the nation's
highest court.

The Court heid that the police are re-
quired 1o knock and announce prior to
entering a home when sxscuting a
search warrant. The Court stated that an
“unreasonable searchi] and seizure{l® is
to be interpreted by looking to common
law. Comrmon law reveals that "when the
King is party, the sheriff (if the doors be
not open) may break the party's house,
either to arrest him, or to do other execu-
tion of the K[ing]'s process, if ctherwise
he cannot snter...But bafore he breaks it,
he ought to signify the cause of his com-
ing, and to make request to open
doors..., for the law without a default in
the owner abhors the destruction or
breaking of any house..” K. &t 1916,
The Court further found that this common
law was foliowsd in the early part of our
nation. Given these facts, “wa have fittle
doutt that the Framers of the Fourth
Amendment thought that the method of

- an officer's eniry into a dwaelling was

among the factors to be considered In

Emie Lowis
assessing the roasonablgness of a
search or seizure. Contrary to the deci-
sion below, we hold that in some circum-
stances an officer's unannounced entry
into a home might be unreasconable
under the Fourth Amendment.” k. at
1918.

If you sae some equivocation in the lang-
uage above, then you understand that
this will not free a great many of your
clients. The Court recognizes that there
are numerous exceptions to the knock
and announce requirernent. Some of
thess excaptions are that no ona is pre-
sent at the time of the warrant being axe-
cuted, exigent circumstances, the possi-
bility of ascape, danger to the executing
officers, and the destruction of evidence.

This is a significant case for Kentucky. |
have not been abie to find a case astab-
lishing a knock and announce require-
ment under Kentucky Constitution's Sec-
tion Ten. Thus, this gives a new avenue
of relief for our clients under appropriate
circumetances.

At the time of the writing of this columnn,
the Court announced that random drug
testing of student athieles may take
place in our nation's schools consistent
with the Fourth Amendment. | will repon
this decision in more delall In the next
issue.

Gunn v. Commonwealth
1995 WL 245471

The Lexington Palice executed a search
warrant on a suspected crack houss on
April 1, 1983. During the search, Gunn
knocked on the door of the apartment,
The police answered, and told Gunn that
they were executing a search warrant.
Gunn began to act nervously and put his
hand into his pans pocket. The police
told him to remove his hand from his
pocket, which Gunn ignored. The police
grabbed him and took him 1o the floor.
Ancther office then saw a plastic bag
protruding from Gunn's pociet. The po-
lice seized it and arrested Gunn. No



weapons were found on his person, but
the bag produced powder cocaine.

The trial court found that the search was
legal. The court relied upon both plain
view and plain touch.

The Court of Appeals, with Judge John-
son being joined by Judges Huddleston
and McDonald, affirned the trial court,
albeit on a more narrow basis. Specifical-
ty, the Court held that the police were
where they had a right to be because
they were executing a lawful search war-
rant. Further, when Gunn refusedto com-
ply with the order o keep his hands out
of his pockets, the officers werse justified
in seizing his person. Thereafter the avi-
dence came to the attention of the offi-
cers in plain view. Its nature of being
contraband was readily appareni, and
thus the seizure was lagal.

This opinion in imeresling in two ways.
First, the Gourt uses a standard Terry
analysis to justify the search. The Coun,
however, glosses over the fact that this
was not a mere stop and frisk. Rather,
when Gunn faited 1o keep his hands out
of his pockets, the officer went behind
him, put him in a bear hug, and took him
to the floor. Only then did the baggie
come into plain view. From the reading of
the facts, the Court could easily have
held that this exercise of force was
excessive and went beyond the scope of
a legal Terry frisk.

Secondly, the Court explicitly rejected the
plain touch exception relied upon by the
trial court. "Had the bag not protruded
from Gunn's pocket when he was seized,
the pelice would have been limited to a
'pat down' search of his outer clothing to
determine if he carried a weapon or any-
thing that might be so used... We are not
convinced that such & small amount of
cocaine powder (68.5 milligrams) in a
plastic bag coufd be detected by sense
of touch In the course of a "pat down,
and even if i could, we are even less
convinced that its illicit nature would be
immediately apparent from its contour or
mass as is required.” This buttresses the
continued requirement that a Terry frisk,
including the newly recognized plain
touch exception, is confined to an outer
clothes frisk, with only matters which are
plainly contraband being seizable.

United States v. Hudgins
52 F.2d 115 (6th Cir. 1995)

The Sixth Circuit has explored fully in this
case the search incident to a lawful ar-
rest excaplion as it applies to the search
of an automobile.

Hudgins was driving or: a suspended fi-
cense in Knox County, Tennessee, when
he was stopped by the police. He was ar-
rested, handcufied, and placed in the
back of the police car. He told the offi-
cers thal he had a loaded pistot in his
briefcase. The police proceeded to find
the pistel, $3000 in cash, and 54.3 grams
of cocaine.

The district court approved of the search
based upen the inventory search doc-
trine. Howaver, the Count affirmed by an-
alyzing the case under the search inci-
deni to a lawful arrest.

Judge Kennedy was joined by Milbum
and Wisaman in this unanimous opinion,
The Court rejected the district court's
rejection of the search incident exception.
The district court had been concerned
that Hudgins had besn handcuffed and
placed in the police car at the time of the
search. This fact reduced the need for a
protective search of the car.

The Court held that because the defen-
dant had been in the car when contact
with the police was made, the bright line
rule of New York v. Belton, 453 U.S. 454
(1981) applied. "Where the officer initi-
ates contact with the defendant, either by
actually confronting the defendant or by
signaling confrontation with the defen-
dant, while the defendant is still in the
autemobile, and the officer subsequently
arrests the defondant (regardiess of
whather the defendant has been re-
moved fram or has sxited the automo-
bile), a subsequent search of the auto-
mobile's passenger compartment falls
within the scope of Belton and will be up-
held as reasonable .. However, where the
defendant has volumarily exited the auto-
mobile and begun walking away from the
automobile bafore the officer has initiated
contact with him, the case does not fit
within Belton's bright-line rule, and a
case-by-case analysis of the reasonable-
ness of the search under Chime! be-
comes necessary.” Id at 119.

This case was of little use 1o Hudgins.
However, for us it reveals the analysis
wa need to make where our clients are
not in the car at the time of the confron-
fation with the police. Thers, Beltor's
bright-line rule is inapplicable, and a
suppression remains a possibility.

Short View

1. State v. Wright, 57 Crl. 1099
{3/31/95). The Naw Mexico Court of Ap-
peals has rejected the apparent authority
to consent doctrine under their stale con-

stitution. That doctrine looks 10 the belief
of the police in the apparent authaerity to
consent 1o search a place. Here, the de-
fendam and her boyfriend were ailowed
by the owner to go into the the badroom
of a trailer. The police were thereafter
allowed by a third party to check out the
bedroom, daspite the closed door. The
Court held that even though the otcu-
pants had been there for just a few min-
utes, they had a reasonabie expectation
of privacy. Having rejected the good faith
exception to the exclusionary rule prev-
iously, the Court then rejected the appar-
ent authority doctrine as well.

2. U.S. v. Hernandez, 57 Cr.L. 1201
(8th Cir. §/17/95). The police may not
make a pretlexiual stop for a parking vio-
lation when no reasonable police officer
would have made such a stop. The pre-
texiual stop spoiled the discovery of a
large quantity of drugs.

3. State v. Jones, 57 Cr.L. 1259 (Nev.
Sup.Ct. 5/25/95). The seizure of blood
from a person suspacted of being high
on cocaine requires a warrant. The Ne-
vada Supreme Court held in this opinion
that in contradistinction to a DUI, sus-
picion that someone is high on cocaine
does nol present the same exigent cir-
cumstances, and thus a warrantless seiz-
ure of blood is unreasonable.

4. Anderson v. US. 57 CrL. 1274
(D.C.Ct.App. 5/25/85). The D.C. Circuit
has reviewed a typical late night encoun-
ter in a high crime area belween a citizen
and the police invelving furtive actions by
the police and found that the circum-
stances did not create an anticulable sus-
picion sufficient for a weapons frisk. "The
Fourth Amendment requires that there
must be more than a person being seen
in an alley late at night, walking away
from the polics in a high crime area, who
upon being questioned puts his hands
back in his pockais and acts in a strange
manner. While we do not say at all that
the officer should have ignored appel-
lant's presence in the area under the cir-
cumstances and proceeded to investi-
gate, the facts in this ¢ase...do not sup-
port the saizure."
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Where Do We Go From Here?

What is the
Advocate’s Role?
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Extradition cases are an animal that we
have all encountered in our District Court
practice. So why does thal cold shiver
run when the Judge requests our assis-
fance in the extradition proceeding?

Extradition was born out of the desire of
our founding fathers that no Staie be-
corme a safe haven for fughives fleeing
the criminal justice system of another
state.! The desire was so great that ex-
tradition was mentioned specifically in the
Constitution and the first Extradition Act
was passed in 1793. Article |V, section 2
of the Constitution states that upen de-
mand of the requesting State, "A person
..shall..be defiverad up..to the State
having jurisdiction of the crime.” Extra-
dition, however, is by no means the auto-
matic process it may sornetimes appear.
Your client has rights that must be
understood and observed.

Extradition finds its base in Adicla 1V,
section 2 of the United States Constitu-
tien. Beginning with the Extradition Act of
1793, the Federal government has
sought to bring uniformity to the laws
goveming extradition in the many States.
The cumrent form of the Extradition Act
places a legal duly on the Executive
authority of a State 10 arrest and deliver
a fugitive from justice to the agent of the
demanding State®.

The extradition process that must be fol-
lowed in Kentucky is found in the Ken-
tucky Revisaed Statutes between 440.150
and 440.420, the Uniform Criminal Extra-
ditisn Act. The Uniform Criminal Extradi-
tion Act controls three basic situations:
1) when Kentucky, the demanding state,
demands the return of a person accused
of committing a crime in Kentucky but is
found in anather state, the asylum siate®;
2) when the parson commits an act in
Kentucky or a third state, thal has re-
sulted in a crime being commitied in the
demanding state, and the person is found
in Kentucky*; and 3) when a crime has
been comynitted within the demanding
siate and the person is found in Ken-
tucky.? The situation you wili most likely
be appointed to assist a client in is the
third, your client is wanted in another
State and is present in your jurisdiction.

After your client is amested by the local
authorities, he, or she, must be taken be-
fore a judge of a Circuit or District Court
before being surrendered to the agem of
the demanding State.® At this initial ap-
pearance before the Judge, the Judge
must inform your client of the demand
made for his, or her, surrender and the
crime with which he, or she, is charged.”
The Judge must also inform your cliemt of
his, or her, rights to demand and pracure
legal counsel and to test the legality of
the detention.® Additionally, the Judge
should inform your cliemt of his, or her,
rights to remain silent and apply 1o the
Court for bord.” The initial appearance,
however, is tar more than simply a reci-
tation of your client’s rights by the Judge.
It is at the initial appearance that the
Judge will be required to decide if your
client is in fact the person wanted by the
demanding State and if he, or she, is a
fugitive from justice.

The United States Supreme Courl has
stated, "The courts of asylum States may
do no more than ascertain whether the
recuisites of the Extradition Act have
been met.""! The Count has stated the
Extradition Act leaves only four issues
open for consideration in an exiradition
proceeding:

"(a} whether the exiradition docu-
ments on their face are in order; (b)
whether the petitioner has been
charged with a crime in the demand-
ing State; (c) whether the petitioner
is the person named in the request
for extradition; and (d) whether the
petitioner is a fugitive." Michigan v.
Doran, 439 U.S. 282, at 289 (1978).

in order to chip away at the walls the
Supreme Courls rulings have enclosed
us in, we must find creative ways to
argue the four basic issues open for
consideration.

While the arguments concerming identity
as the person named in the extradition
requast and status as a fugilive may be
argued in the petition to the Circuit Court
for a writ of Habeas Corpus,” the first
important decision is made on these two
facts at the initial appearance.”® Argue
identity 1o the Court at the initial appear-
ance. if you are to successfully argue the



identity issue at the initial appearance, do
not allow your client to answer questions
from the Court concerning name, age,
date of birth, social security number or
residence. Remember no demand for ex-
tradition from another State may be re-
cognized unless it is in writing."* Make
the prosecutor offer proof that the person
requesied in the written demand for ex-
iradition is the samea person seated next
to you at the counsel table.

Argue your client's status is not that of a
fugitive from justice. In imerpreting the
Federal law, the Court of Appeals of Ken-
tucky stated,

“To constitute one a fugitive from
justice within the meaning of the
act of Congress it is only neces-
sary that, having committed a
crime, he is absent from the
state when he ia sought to ans-
wer therefor and is found within
the jurisdiction of another and his
presence in the demanding state
at the time a crime is committed
is sufficient fo justify his retum
as a fugitive from justice.”
Oakiay v. Franks, 158 S.W.2d
415, at 417 (1942).

Additionally, no demand for exiradition
may be honorad unless the required writ-
ings aliege that the person demanded
was in the demanding State at the time
of commission of the alleged criminal
act.” Since an inquiry into your client's
guilt or innocence on any underlying
charge is prohibited by the United States
Supreme Court' and by the law of Ken-
tucky,'” and your dlient is clearly standing
in the jurisdiction, your strongest efforts
should be directed at making the prose-
cutor prove your client's presence in the
domanding  jurisdiction at the time of
commission of the alleged crime. Make
sure the written demand for exiradition
includes an allegation that the person
seated beside you at the counsel table
was present in the demanding State at
the time the alleged offense was com-
mitted.

If the Judge determines from the evi-
dence presented that the written demand
for axtradition, supported by indictment or
information substantially charging the
person with a crime, is in order,™ and the

Governor's warmant is presented to the
Court, the Judge must, if requested, still
give your client a reasonable amount of
time to petition the Circuit Court for a writ
of Habeas Corpus.” More likely than not
the prosecuior will not be prepared 1o of-
fer the Governor's warrant at your client's
initial appearance. If this is the case,
then upon finding the written demand in
order and that your client is the person
demanded and that he, or she, has fled
from justice, the Judge must commit your
client 1o custody for up to 30 days to en-
able the prosecutor to secure the Gover-
nor's warrant® Remember 1o apply to
the Court for bond on your client's be-
half.?* Utilize the 30 days to explore the
options available to your client and filing
the petiion for Habeas corpus. At the
conclusion of the 30 day period, the
Court should hold a hearing to allow the
prosecutor to present the Govemor's
warrant. Always check the Governor's
warrant for accuracy conceming identity.
if the prosecutor has not been able to
secure the Governor's warrant, the Judge
may recommit your client to custody for
a period not to exceed 60 days, or may
order his, or her, discharge from cus-
tody.Z if your cilient is recommitied to
custody for this 60 day period, argue
swongly that he, or she, is entitled to
some form of bond relief.

Argue the same considerations in your
petition for Habeas corpus that you need
to file during this 30 day period that you
have argued 10 the District court:

"(a) whether the extradition docu-
mants on their face are in order;
(b} whether the petitioner has
been charged with a crime in the
demanding State, (¢} whether
the petitioner is the person
named in the request for extra-
dition; and (d) whether the peti-
tioner is a fugitive.” Michigan v.
Doran, 439 U.S. 282, at 289
(1978).

Your client has the right o petition the
Cireuit count for a writ of Habeas Cor-
pus,® and you have a duty to explore all
weaknesses in the prosecution's case in
the petition. Utilize the petition for
Habeas Cerpus fo present strengthensd
arguments covering those considerations
argued to the District Court.

Your client's arguments may have been
limited by the United States Supreme
Court and the General Assembly, bui
there are still challenges o be made.
Challenge the Judges and prosecutors to
do their work as diligertly as you will do
yours. Extradition does not have 1o be an
automatic process.

FOOTNOTES
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- Justice Anthony Kenne:

Supreme Court Bu earing,
Hoﬁrse AppropﬁatiodngsetSuboomgriﬂae

It's imperative that the courts have before them counsel who are competent in capital cases.... We do
think it's essential that competent counsel be obtained in capital cases and it's very difficult to obtain
them... The records are huge, the expenditure of time is graat. The lawyers who take these cases are
burned out after taking just one whether they win or lose it. This is a very, very difficult area.

U.S. Supreme Court

h 8, 1885
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The following article written by
James L. Dam is being reprinted
with permission by:

Lawyers Weekly USA
41 West Street
Boston, MA 02111
1-800-756-3475
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Where a drunk driver had his license
suspended after failing a breath test, he
could avoid a criminal trial bacause this
would be "Double Jeopardy,” say courts
in Idaho and Washington which have dis-
missed hundreds of drunk driving cases
based on his new theory.
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New Drunk Driving Defense Works
in Hundreds of Cases

in Seattle, a single judge dismissed 17
cases in one hearing.

The dismissals coma on the heeis of
similar rulings in Arizona, Florda, and
Ohio which were reported in previous
issues of this newspaper.

It is impossible 1o determine what is hap-
pening at the trial level in avery state in
the country, but in one state, ldaho,
hundreds of cases are being dismissed.

Most of the judges in Idaho agree that
the new defense Is valid, Lawyers
Weekly USA is told by Judge Charles
Brumbach of Twin Falls, Idaho. He says
he hasn't even bothered to write an opin-
ion in the several dozen cases he has
dismissed, because, "The issue was so
clear it didn't merit one.”

To stop cases from being discussed, po-
lice throughout ldahe have been in-
structed fo slop taking away driver's
licenses, according to Michael Hender-
son. a deputy attorney general in Boise.

The double jeopardy defense was origin-
ally suggested in an article in Lawyers
Weekly USA, 94 LWUSA 929,

The defense is based on recemt U.S.
Supreme Court cases suggesting that a
criminal trial viclates double jeopardy it
the defendant has previously recaived a
civil panalty for the same offense.

it can be raised in the 37 siates that
have "administrative license suspen-
sions,” in which a drunk driver's license
is taken away prior 1o a criminal trial.

These statutes are also known as "ad-
ministrative  ficensa  revocation” or
"administrative per se” statutes, or simply
“stop and snatch® laws. They typically
allow a licanse to be suspended for 80 or
120 days, although the time period varies
from state to state and may depend on
whether the driver is a repeat offender.

Avalanche of Cases

William Hollifield of Twin Falls, ldaho has

, won six casas using the theory. He says

he got the idea from reading about the
defense in this newspaper.

After his first success. he received doz-
ens of calls from other attomeys who
wanied a copy of his motion. "The {ax
machine was going nuts,” he says.

The defense has now warked in *hund-
reds" of cases throughout |daho, accord-
ing to Brumbach.

Judge Larry Duff of Rupen, Idaho, telis
Lawysrs Weekly USA that there have
been 50 10 100 defense victories just in
his area of the state.

However, the detfense has not been suc-
cessful in every case. In fact, both Holli-
field and Henderson say more judges
throughout the state have denied it than
allowed it.

Many judges don't want to allow it until it
has been upheld on appeal, some law-
yers say.

Nevertheless, attorneys are bringing
motions based on the theory "all over,”
says Clayne Zollinger, a prosecutor in
Rupert.

You can obtain a copy of the Seattle
dacision and of two Idaho decisicns from
Lawyers Weekly UUSA al our regular
copying charge rate. The decisions are
listed below.

Seattle Municipal Gourt, City of Seattle v.
Savaria, No. 215563, February 9, 1995.
Lawyers Weekly USA, No. 9905001 (15
pages). To order a copy of the opinion,
call 800-933-5594.

Minidoka Countly (idaho) District Court.
State v. Bendegle, No. CR-94-01200-M.
January 23, 1995. Lawyers Weekly USA,
No. 9905082 (9 pages). To order a copy
of the opinion, call 800-833-5594.

Minidoka Counly (ldaho) District Court.
State v. Bumngardner, No. CR-94-00936.
January 4, 1995. Lawyers Weekly USA,
No. 9805093 (4 pages). To order a copy
of the opinion, call 800-933-5594,
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Double Jeopardy Defense: Arguments For and Against

What are the best arguments that a law-
yer can use when making - or opposing -
a motion 1o dismiss drunk driving
charges based on the new Double Jeo-
pardy defense?

Lawyers Weekly USA posed this ques-
tion 1o leading criminal defense experts
and constilutional scholars across the
couniry, and we report there what they
toid us.

This article is highly technical and is not
intended for fast reading. Howaver, it
may be very valuable to any lawyer who
is preparing a brief on this issue.

The basic defense argument is that if a
driver's license is suspended, a subse-
quent criminal trial would be a second
joopardy. This is because both actions
are:

« Punishment;
» Based on the same offense; and

+ imposed in a separate proceeding.

Thers are a variety of ways that prose-
cutors can try 1o undercut this defense.
This arlicle examings the best ones,
along with the most promising rebuttals
for defense counsel.

Many of these arguments rely on three
leading U.S. Supreme Court cases:

= U.5. v. Halper. A civil fine for Medicare
fraud was double jeopardy. (430 U.S.
435 (1988)).

« Austin v, U.S. A dvil torfeiture could be
unconstitutional if it were "excessive.”
(113 S.Ct. 2801, 93 LWUSA 233).

- Department of Revenue of Montana v.
Kurth Ranch. A state "marijuana tax" was
double jeopardy. (114 S.Ct. 1937, 94
LWUSA 837).

The argument are:

1. The license suspension isn’t ‘pun-
ishment'’; it's Intended to protect
the public, not to punish the
driver.

To determine whether a civil sanction Is
"punishment,” the U.S. Supreme Court
has looked to the goal of the sanction.
Prosecutors should argue that the goal of
suspending a drunk driver's license is not
to punish him but 1o keep him off the
road and protect other drivers.

"This is their best argument,” says Rul-
gers law profassor George Thomas, who
is writing a book on deuble jeopardy.

In many states, there is legislative histary
or language in the statute itself which
supponis this argument. For example, the
Colorado statute says that its purpose Is
“to provide safety by quickly revoking the
driver's license of any person who has
shown himseif 1o be a salety hazard by
driving with an excessive amount of alco-

hol in his body.”

DEFENDANTS' RESPONSE: There is
also legislative history or slatutory
language in many siates that suggests
that the goal is punishment.

"l doubt there's a slate in the country
without evidence of punitive intert in the
legisiative history,” says Lawrence Taylor
of Long Beach, California, the author of
a book on drunk driving defense.

in Florida, for example, the legislature
said the suspensicn law "seeks 1o pre-
vent, punish and discourage criminal be-
havior.”

In California, the statute itself says it is
imended to "discourage” drunk driving,
according to Taylor. (This is good
enough, he explains, because the Sup-
reme Court cases say that "deterrence”
counts as punitive intent.)

Murray Blum, a defense attomey in Balti-
more, says he convinced a judge that
Maryland's suspension law was punitive
by pointing out that it was included in the
section on "penalties” in the state’s motor
vehicle handbook.

in some states, there may be evidence
that license suspension was adopted in
order fo obtain additional federal funds,
says Edward Duwatch of Witlits, Califor-
nia, who has written a book on California
drunk driving law. This is important be-
cause docurnents fromn the National High-
way Traffic Safety Administration show
that deterrence was the federal govern-
ment's purpose in tying the funds to the
states’ adoption of the law.

In one case where & driver's license
was suspended because the driver re-
fused to sven take a breath test, the
U.8. Supreme Court stated, "The sum-
mary sanction of the statute serves as
a detervent to drunk driving.” (Mackey
v. Montrym, 443 U.S. 1 (1979).) Argu-

ably, this wouki alsc apply to a
suspension for failing a breath test

Defendants can also argue thal some
features of the suspension statute itself
show that its goal is punishment, not
public safety. For instance:

+ A statute looks like punishment where
a suspansion doesn't even if the driver is
acquitted in the criminal trial, (In this way
a license suspension may be different
from other "safety” measures like 1aking
temporary custody of an allegedly
abused child or removing allegedly dan-
gerous products from the marketplace.)

However, prosecutors can argue that the
reason the suspension doesn't end upcn
acquittad is that the suspension is based
on the preponderance of the evidence,
whereas the standard in the criminal trial
is one of reasonable doubt,

+ A statute looks like punishment if the
suspension varies in length depending on
whether the defendant pleads guilly 1o
the criminal charges. For instance, it
might be 30 days if the defendant pieads
guilty and 90 if he doesn't.

If the purpose of the law is just 1o keep
potentially dangerous drivers off the road,
such a scheme makes no sense, says
Donald Nichols of Minneapolis, who edits
the Drinking/Driving Law Letter, "|s some-
one who believes he's guilty less danger-
ous than someons who believes he's
innocant?”

The scheme “does make the law look
punitive,” says Professor Ann Poulin of
Villanova University.

However, prosecutors can argue thal a
person who pleads guilty may in fact be
less dangerous because he is more likely
1o reform himself, says Nancy King, a
iaw professor at Vanderbilt Univarsity.

¢ A statute looks like punishment where
the suspension hinges on the commis-
sion of a erime, and in many states, on
an arest for the crime. This makes it
sirmiiar to Kurth Ranch, in which the
Supreme Court heid that a marijuana tax
was "punishment” based largely on the
fact that it was imposed only on some-
one who had comimnitted a crime and
been amrested for it.

Howsever, prosecutors can claim that this
argument is more important with regard
10 a 1ax than with regard 10 a license
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suspension. the fact that the marijuana
tax was imposed only on an illegal acti-
vity persuaded the Supreme Court that
the real goal wasn't revenue raising,
since that goal could be just as easlly
met by increasing the fine upon convic-
tion. The goal of quicldy removing a dan-
gerous driver from the road, on the other
hand, arguably can't be met by waiting to
impose a suspension only upon convic-
tion.

+ A statute looks like punishment when
the hearing focuses on the same issues
as the criminal prosecution - probable
cause and whether the driver falled the
breath test.

To argue that this shows a punitive pur-
pose, defense attemeys can cite Austin,
whete the Court held that the civil for-
feiturs of a drug dealer's home was
punishmem and a basis for this holding
was the forfeiture law's focus on

“culpability.”

However, prosecutors can argue thal foc-
using on probable cause and the breath
test are consistent with the goal of re-
moving dangerous drivers from the road
becausa they not only show that a driver
is culpable, they show that he is
dangerous.

+ A statute looks like punishment in that
suspensions are a type of penalty that
typically is also impesed in a criminal
prosecution for drunk driving.

This makes the suspension look more
punitive, says Thomas.

However, the hearing's similarities to a
criminal prosecution are not as important
as the legislative history, says Lewis
Katz, a professor at Case Wester Re-
sorve Law School.

2. The license suspension lsn’t pun-
ishment’ sven it It Is party puni-
tive, since it has other purposes.

The U.S. Suprerme Court cases are un-
clear where a civil sanction has mixed
goals, both punitive and non-punitive.

However, prosecutors can find ianguage
in the cases suggesting that for a sanc-
tion to be punishment, punishment must
be the oniy goal.

In particular, in Halper, the Court said
that a civil sanction will be considered
punishment only in "the rare case” where
"t may not fally be characterized as
ramedial, but only as a deterrent or
retribution.” (Emphasis added.)
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The Court said that the sanction in that
case was punishment because it bore
"no rational relation” to a non-punitive
goal. The sanction consisted of a civil
fine for Medicare fraud, and its purported
non-punitive goal was reimbursement for
the govermnment. The Court held that the
sanction bore no rational relation to that
goal because it was so "overwhelmingly
disproportionate” (it was a $130,000
penalty, for a $585 fraud).

Halper places the burden on the defen-
dant, contends Thomas. The defendant
must show that the sanction is not
“rationaily related” 10 a non-punitive goal,
he says.

it's a burden of showing that the sanction
“can't be explained” by non-punitive

goals, says King.

And "it will be hard burden to carry in the
license suspension cases,” Thomas says.

Another case which is heipful 1o prosecu-
tors is Kurth Ranch. There, the Supreme
Court distinguished a marijuana tax from
what it called "mixed motive taxes that
governments impose both 1o deter a dis-
favored activity and to raise money.” The
Court didn't hoki that the marijuana tax
was punishment until after it had found
that there was no other purpose 1o justify
it.

As a fallback, prosecutors can argue that
a civil sanction is not punishment unless
punishment is the primary goal.

This is supported by language in Kurth
Ranch suggesting that whether a sanc-
tion is punishment is a lne-drawing prob-
lem. "At some point, an exaction labeled
as a tax approachas punishment, and our
task is to determine whether Montana's
drug 1ax crosses that line."

Also supporting this argument is the
Court's use of the phrase "fairly charac-
terized.” Arguably, a sanction can be fair-
ly characterized as punishment only if

punishment is its primary goal.

And prosecutors can raise a "parade of
hormibles” by arguing that if a sanction is
to be counted as punishment if it Is the
least bit punitive, then a mulitude of
sanctions imposed routinely would raise
double jeopardy problems, For instance,
a lawyer who commits fraud couldn't be
disbarred and also prosecuted, nor could
& doctor who sexually assaults a patient
have his medical license suspended and
also be prosecuted.

DEFENDANTS' RESPONSE: There s al-
80 language in the Supreme Court cases

suggesting that a sanction is punishment
if punishment is just one of its purposes.

For instance, in Malperthe Court said, "A
civit sanction that cannot fairly be said
solely 1o serve a remedial purpose, but
rather can only be explained as also
serving either retributive or deterrent
purposes, is punishment, as we have
come to understand the term.”

Defense attomeys can also argue that al-
though the language in Halper seems to
help the prosecutor and says a civil
sanction is punishment only in the "rare
case” where it has "no rational relation”
10 a non-punitive goal, this applies only
to sanctions that, like the one in that
case, are ostensibly an attempt to recoup
the government's losses.

This argument is supported by David
Rudstein, a professor at Chicaga-Kent
College of Law and the co-author of a
treatise on criminal and constitutional
law. According to Rudstein, where a
slatute imposes a fine ostensibly to
recoup the govemment's losses, it is rare
that the fine will constitute punishment.
But that analysis doesn't necessarlly ap-
ply in other contexts, he says.

Defense attorneys can also argue that
the “rare case” and "rational relation”
language appiies only where, as in Hal
per, the statute authorizing the sanction
seems to have no punitive aspect 1o it.

As 1o another statemment in Halper that a
civil sanction is punishment ™ot he axtent
that it may not fairly be characterized as
remedial, but only as a deterrent or retri-
bution,” defense attomneys can argue that
a sanction may indeed be fairly charac-
terized as punishment if punishment is
one of lis goals.

This imerprelation of Halper is strongly
supported by Austin, where the Court
said that a sanction is punishment if, "[It
can only be explained as serving in part
to punish.” The Court held that a civil for-
feiture was punishment becauss it did
not sarve "solsly a remedial purpose.”

The general test "is whather the sanction
is punitive in any respect,” contends Rud-
stein. "If itis, then it has to be considerad
punishment.”

Prosecutors might argue that Austin is ir-
relevant bacause it was based on the Ex-
cessive Fines Clause, not the Doubie
Jeopardy Clause. But the Court implied
throughout tha case tha! the analysis
was the same for both clauses.



Prosecuiors might aiso point oul that
Austin was decided before Kurth Ranch.
But defense attorneys can argue that
Kurth Ranch is consistern with Austin
since the marljuana tax in Kuth Ranch
did in fact serve the non-punitive goal of
raising revenue but was stlil haid to be
punishment.

A good case for delense aftornsys is
U.S. v. $405,089.23 in U.S. Currency. 33
F.3d 1210; 94 LWUSA 928. in deciding
that a civil forfeiture was punishment for
double jeopardy purposes, the Ninth Cir-
cult in that case quoted much of Austin’s
language about a sanctien being punish-
mernt even if it serves only partly to
punish.

However, prosacutors can argue that the
case, which was dacided shortly after
Kurth Ranch, apparently didn't take Kurth
Ranch imo account, since it never men-
tions that decision.

As a faillback, defense attorneys might
argue that a sanction is punishment if
punishment is its primary goai. This could
be a good argument in a siate where the
lagislative history shows that punishment
is the primary goal of the license sus-
pension law.

As 1o the "parade of hormibles,” defense
attorneys can argue that there is a doub-
le jeopardy problem conly where the sanc-
tion actually has a punillve aspect.
Whare an atiomey is disbarred for fraud
or a doctor has his license suspended for
sexually assaulting a patient, arguably
the only goal - or at least the primary
goal - is to protact the pubiic.

The legislative history of disbarments and
medical license suspensions probably
indicates more of a public safety concem
than does the legislative history of dri-
ver's license suspensions, says David B.
Smith of Alexandria, Virginia, who has
written a treatise on fofaiture law.

3. The license suspension isn't pun-
ishment bacauss it lsn't ‘exces-
sive.’

The Supreme Coun heid that the fine in
Halper was punishment because it was
excessive. So a prosacutor might argue
that a license revocation is not excessive
and therefore isn't punishment,

Some courts have been swayed by this
argument. For instance, in deciding that
Vermont's suspension law was not pun-
ishment, the Vermont Supreme Coun
said, "The minimum suspension pericd is
not excessive in relation to the remedial

purpose.” (State v. Strong, 605 A.2d 510
(1982).)

And in deciding that Louisiana's law was
not purishment, the Loulsiana Supreme
Court said, "Unlike Halper's dispropor-
tionate fine, [the defendant's} license sus-
pension is temporary (90 days), in the
last 80 days of which he will be able to
obtain a restricted license.” (Butler v.
Department of Public Safety, 609 So.2d
790 (1992).)

DEFENDANT'S RESPONSE: Halper in-
volved a fine that was imposed osten-
sibly to recoup government losses. De-
fense attorneys can argue that it doesn't
matter whether a sanction is excessive
uniess the ostensible goal is o recoup
government losses.

Supporting this argument is Austin,
where the Courl deciined to compare the
value of the property the defendant for-
feited with the amount of the govern-
ment's costs in the case, because col-
lecting such costs wasnt the civil for-
felture’s ostensible purpose.

And in Kurth Ranch, the Count declined
10 compare the amount of the marijuana
1ax with the government’s costs, saying,
"Tax sialutes serve a purpose guite dif-
ferent from civil penalties, and Haipsr's
method of determining whether the exac-
tion was remeciial or punitive simply does
not work in the case of a tax statute.”

Defense attomeys can also argue that
“axcessivenass” is relevant only where
the sanciion has no punitive aspect fo it.
This is also supported by Austin and
Kurth Ranch, where the Court appeared
to view the sanction as entirely punitive
and it declined to analyze whether it was
excessive.

In any evant, the U.S. Supreme Court
made clear in both Halper and Kurth
Ranch that whether a sanclion constitute
punishment is not determined from the
perspactive of the defendan. It noted
that, “for the defendant even remedial
sanctions carry the sting of punishment.”

So any argument that a license suspen-
sion isn't punishment because it isn't all
that "hard" on the defendant is irrelevant.
The issue would be whether the suspen-
sion is consistent with is purported non-

punitive goals.’

Finally, some defense atlomeys may
want 1o try arguing that a license suspen-
sion really is excessive.

4. Suspending adriver’s license isn't
punishment because driving Is a
privilege, not a right.

Prosecutors might argue that a license
suspension Isn't punishment; it's merely
the revocation of a privilege.

DEFENDANTS' RESPONSE: The correcl
reply is that taking away a privilege can
be punishment just as much as taking
away a right can be, says Thomas.

in addition, there are numerous state
court cases holding that driving is some-
thing more than a privilege, says Taylor.
Some refer to il as a "property interest,”
others as a "liberty interest,” he says.

The U.S. Supreme Court has held that a
driver's license can't be taken away with-
out due process. (Bell v. Burson, 402
U.S. 535 (1971).)

5. The licenss suspension lsn’t for
the ‘same offense’ as the criminal
s,

Under U.S. v. Dixon, 113 S.Ci. 2849
(1993), double jeopardy applies only to
two prosecutions or punishments for the
“same" offense. Offenses are the "same’
if they have the same elements, and they
are different if each has an element the
other doesn't.

In the drunk driving contexi, most states
aliow a driver 1o be charged with both (1)
"driving under the influence,” and (2} a
"par se" crime of driving with a blood-al-
cohol-content above the legal limit,
usually .10% or .08%.

It woukl be atmost impossible 1o argue
that the license suspension and the per
se crime are not the same offense, ex-
perts say, since both are based on
excessive alcohol in the person’s blood
or breath.

However, prosacutors have a good argu-
ment that the “driving under the infiu-
ence” offense and the suspension of-
fense are different.

This is "an excellent argument,” says
William McAninch, a law professor at the
University of South Carolina.

Ir's harder for the defense to argue doub-
le jeopardy as 1o the "under the infiu-
ence” count, concedes John Henry Hing-
son, former president of the Mational
Association of Criminal Defense Lawyers.

DEFENDANTS' RESPONSE: Defense

lawyers can argue that the "per se” and
*under the influence” offenses are not

August 1995, The Advocate, Page 26



really two offenses, but simply two ways
of proving a broader, “sither-or" drunk
driving offense. They can further argue
that this broader offense is the "same” as
the suspension offense under Dixon,
since a defendant can't be gulity of the
suspension offsnse without also being
guilty of the drunk driving offense.

This is a good argument, says Thomas.

However, it may not be as strong In
states where the "per se” and "under the
influence” offensss are listed in separate
slatuies.

Another argument for defense lawyers is
that aven if the license suspension and
the under the influence count are not the
“same offense,” they are based on the
"same conduct.”

The "same conduct” test was used by the
Supreme Court in a case that was over-
ruled by Dixon - Grady v. Corbin, 485

~U.S. 508 (1990). However, it's not clear

that Dixon completely abolished Grady.
Disserting in Dixon, Chief Justice Rehn-
quist said the majority’s double jeopardy
analysis "bears a striking resemblance 1o
that found in Grady - not what one would
expect in an opinion that overules

Grady."

"Dixon is all over the board," says Poulin,
"The same-otfense area is such a mess.”

it's "incredibly murky,” says McAninch.
"The precise test is up in the air.”

Defense lawyers can also argue that Dix-
on doesn't apply where one offense is
criminal and the other is civil. Supporting
this argument is the fact that Halper uses
the “same conduct" language even
though there was no dispute that the
offenses were the same.

Halper preceded both Dixon and Grady,
so Its choice of the phrase may be
significant, says Srith.

However, the Suprermne Court used the
"same offense” language later in Kurth
Ranch.

Prosecutors can aiso note that not apply-
ing Dixon 10 the civil-criminal situation
would give defendants greater protection
there than where both offenses are crim-
inal - which would be "insane,” says
Thomas.

In some states, defense atiorneys can

rely on & "same conduct” provision in the
state constilution or a state statute.
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As a faliback, if a court dismisses only
the "per se" charge, a defense atiomey
might argue that the evidence pertaining
10 blood alcohol coment should be ex-
cluded at trial. However, this probably
won't work, according to Rudstein.

8. The license suspension hearing
isi't a "separate proceeding.’

Prosecutors might argue that a license
suspension is similar to a preliminary
injunction freezing a defendant’s assets
and is really part of the criminal pro-
ceading.

Recently, the Second and Elaventh Cir-
cuits held that a criminal prosecution and
a paraliel civil forfaiture action weren't
separate proceedings for double jeopardy
purposes. They noted that the forfeiture
action and the criminal prosecution 100k
place at approximately the same time, in-
valved the same criminal violations, and
were part of a "single, coordinated prose-
cution.” {U.S. V. Millan, 2 F.3d 17 (3d
Cir. 1883); U.S. v. One Single Family
Residence, 13 F.3d 1483 (11th Cir.
1994).

This is a good argument, says Smith,
especially in states where the ficense
suspension hearing is held before a court
rather than a licensing agency.

DEFENDANTS' RESPONSE: The Ninth
Clreuit rejected the reasoning of the
Second and Eleventh Circuits in /.S, V.
$405,089.23 in U.S. Currency.

Defense lawyers can point out the ways
in which license suspension proceedings
are saparate from criminal proceedings,
including:

« In most cases they are held before the
criminai proceedings have begun;

« They are usuaily heard by an amployee
of the stale's liconsing agency rather
than a judge; and

= In most states the suspension is en-
forced regardiess of whether the criminal
charges result in a conviction,

The last of these factors is the most sig-
nificant, says Smith, since it makes the
license suspension more like a civil for-
felture than a temporary selzure of
assels,

Even if the suspension hearing is pre-
sided over by the same judge who will
hear the criminal trial, there could still be
two "proeeedings,” argues Katz.

Probably the only way in which the
license suspension proceeding could be
merged with the criminal proceeding
would be for the criminal court to make
the licanse suspension a condition of
bait, says King.

At a minimum, the suspension must end
upon acquittal, says Smith.

7. There’s no double jeopardy H the
civil procseding comes first.

In both Halper and Kurth Ranch, the two
cases in which the Supreme Courl has
applied double jeopardy to a civil pro-
ceeding, the civil proceeding occurred
after the criminal proceeding. Arguably,
the decisions don't apply when the order
is raversad.

"Some courts have said it's not a two-
way sireet,” says Mary Cheh, a law pro-
fessor al George Washington University.

This is "an unanswered question,” says
Rudstein,

DEFENDANTS' RESPONSE: Dissarting
in Kurth Ranch, Justice Scalia said that
the dacision would also apply where the
civil proceeding occurred first. "if there is
a constitutional prohibition on multiple
punishments, the order of punishment
cannot possibly make any difference,” he
said.

A U.S. District court in Seatlle recently
agreed and held that a drug dealer who
had been forced to forfelt his proceeds
coukdn't then be triad criminally. (.S, v.
McCaslin, 883 F.Supp. 1299 (W.D.
Wash, 1984); 94 LWUSA 929,

“Logically, the order of the proceedings
doesn't matter,” says Cheh.

Civil-followed-by-criminal can be analo-
gized to misderneanor-folowed-by-felony,
says Thomas. The order shouldn't matter
in either context, he says.

8. The suspension procesding
dossn't count for double jsopardy

purposes becauss [t's merely
‘administrative.’

Some courts have sald that double jeo-
pardy dossn't apply to proceedings that
are "administrative,” rather than Judicial,
says Rudstein.

DEFENDANTS' RESPONSE: In Halper,
the Suprems Court said that a penalty
could be punishrnent for deuble jeapardy
purposes regardiess of whether it's calied
ctiminal or civil. The implication is that
iabels don't matter, says Thomas.



Defense attomeys should Hkewise argue
that it doesnt matter whether a pro-
ceeding is called "adminisirative.” The
issue is whether the sanction is punitive.

It's frue that most administrative penalties
are remedial, not punitive, but that
doesn't mean they all are, says Smith.

9. There’s no double jecpardy if the

suspension wasn't actually im-
posed.

What if the defendant won in the license
suspension hearing?

Both Halper and Kurth Ranch are basad
on a prohibition of two punishments in
successive proceedings, not a prohibition
of two proceedings. So a prosecuior
could argue that if the defendant won as
10 the license suspension, he's not being
subjected 1o a second punishment in the
criminal trial.

DEFENDANT'S RESPONSE: Defense at-
tomeys can argue that double jeopardy
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also ought to apply 1o an aftempt to
impose a civil punishment.

Kurth Ranch provides some suppeort for
this. Although the Count talked mostly
about multiple punishments, it ended its
opinion by saying that the civil proceed-
ing in the case "as the functional equiv-
aient of a successive criminal prosecu-
tion.” Arguably, this was because it was
an attempt by the government to impose
punishment, not because it succesded.

10. There’s no double jeopardy if the
defendant didn’t contest the
suspension.

Prosecutors may argue that a defendant
wasn't "in jeopardy” in the license sus-
pensicn hearing if he didn‘t contest the
punishment.

They coulkd rely on a recent Seventh Cir-
cuit ruling that a defendant who didn't
contast a civil forfaiture couldn't raise the
double jeopardy argument in a subse-

NOTE: If anyone is interested in wﬁting an article for The Advocate’s
District Court Column please contact Steve Guerin at (606) 784-6418.
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quertt criminal case. (U.S. V. Torres, 28
£.3d. 1463 (1994).)

DEFENDANTS' RESPONSE: The Sev-

enth Circuit ruling appears 1o apply only
to civil forfeiture.

There, the defendant and his partner
were arrested after they paid $60,000 to
federal agents posing as cocaine deal-
ers. The money was forfeited. Because
the defendant didivt make a daim in the
forfeiture action, he was not a party 1o it.
Whether the money even belonged o
him or to his partner or to somebody
else, was naver determined.

By contrast, even if a drunk driving de-
fendant doesn’t contest his suspension,
he certainly is a "party” 1o the suspension
proceeding, and there could be no ques-
tion that the license that was suspanded
was his.

The experis generally agree that there is

no requirement that the defendant con-
tost the punighment.

o B B N

Recruiting Corner: EMPLOYMENT OPPORTUNITY

The following positions are available with the Kentucky State Public Defender's Office

Staff Attorneys: London and Paducah Field Offices - The Kentucky Department of Public Advocacy is
seeking staff attorneys, both entry level and experienced, for two DPA field offices in London and Paducah.

Salary for all positions will be commensurate with experience. All letters or application must be
accompanied by a writing sample and resume and should be submitted to Rebecca Ballard Diloreto,
Recruiter, Department of Public Advocacy, 100 Fair Oaks Lane, Suite 302, Frankfort, Kentucky 40601.
Inquiies are welcome at the same address, by calling (502) 564-8006 or by E-mail at
recruit@dpa.state ky.us.

The Kentucky Department of Public Advocacy is an Equal Opportunity Empioyer.
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Benefits of Mediation
to Offenders:

A batter understanding of the meaning
and impiications of the offense to the
victim, the opportunity to experience
foslings of forgiveness and of "making
things right,” an siternative to the
damaging sffects of court and deten-
tion, 'ess allenation and rejaction from
soclely, the abllity to hava a role In
declslons conceming them, and &
sense of ownership in, and commit-
ment to fulfiiling, any agresment
reached.
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Since early 1994, the Mediation Ceriter of
Kentucky has been mediating juvenile
criminal and status complairts. While still
a relatively smail portion of the total
cases handled by the Center, this pro-
gram has proven to be highly successful
in terms of settlemant rales and partici-
pant satisfaction.

The juvenile mediation program grew
from both the Center's desire 1o serve a
larger portion of the Lexinglon commun-
ity, and the specific needs of a particular
case. In the fall of 1993, the Mediation
Center was contacted by a man whose
home had been damaged by ieenagers
from a nearby party. Knowing many of
the youth from his neighborhood and not
wanting to give them criminal records, he
stil felt they should somehow make
amends and be held accountable. He
sought to mediate the matter. After iwo
separate, multi-party mediation sessions,
each teenager apologized for his or her
invotvement and agreed 10 pay a pertion
of the damages. With the success of this
case, Center staff were encouraged to
continue discussions with iocal juvenile
justice officials.

Key to the development of the program
and its continued success were Tom
Clark, Fayette District Court Judge, David
Bell, Director of Youth Services, and Del
Felty, Administrator of Court Designated
Workars. These individuals, along with
Center personnel, established what types
of cases would be suitable for mediation,
and how and from whera they would be
referred. With the process in placs, the
Mediation Center received, and mediated
to resolution, its second juvenite case in
February 1994.

Since that time, 79 cases involving juv-
eniles have been referred. While only 33
(41%) of those have actualty been medii-
ated, the setilement rate Is 94% (31 of
33). The most prevalen charges in all of
these cases are harassment and assault
iV. Others include terroristic threatening,
disorderty conduct, criminal mischief,
theft by extortion, and harassing com-
munications. Many of the charges are
first offenses for the juvenile, and no
felonles are mediated.

By far, the majority of cases have been
received from the CDW's at the Division
of Youth Services. When a juvenile is

fiation: 2 Different Approach

placed on diversion and mediation is
considered appropriate for the case, it
becomes part of the diversion agreament.
) the complainant is willing to participate,
the charged juvenile must attend a med-
iation session with at leas! one parent or
guardian. If necessary, a soclal worker or
other social service representative may
attend with the juvenile. In the case of a
cross complaint, both juveniles involved
may be placed on diversion and required
1o attend mediation. Parties are in no

‘way bound to resoive the confiict once in

mediation.

in the mediation session, each party is
allowad to express his or her views, per-
ceptions and thoughts about the conflict.
Two trained mediators direct conversa-
tion and keep the process focused to-
ward a mutually acceptabie resolution. It
is not the medialors’ responsibility 1o
determine the guilt or innocence of any
party. A typical agreement involves some
type of behavioral adjustment for the par-
ties, especially where they may have a
continued relationship {e.g. neighbors or
classmates), and may include a formal,
written apology, a goal of personal im-
provement, or restitution. Agreaments are
signed by the parties and each receives
a copy. They are never sent fo Juvenile
Sarvices of Juvenile Court. The referrai
source receives a report fromthe Center
as to whether or not the case was medi-
ated and whether or not it was seftied.

Many juvenile mediation programs na-
ticnwide handie cases in the post convic-
tion stage, where a victim and offender
have been established by the justice sys-
tem. While the Madiiation Cemter receives
cases prior o ftrial, the victim-offender
concept of restorative justice still plays
an imporiant role. This model views a
crime as a violation against another in-
dividuat rather than an offense against
the state. A restorative approach 1o jus-
tice attempts 10 identify needs and obii-
gations so that things can be made right
betwsen the individuals in conflict.

-Benefits to complainantsivictims in med-

iation inciude:

a) the opportunity to participate in a
restifution settlement,

b) being able to express their feelings
to the defendant/offender,



c) being able 1o ask questions of the
defendant/offender,

d) the ahiiity to play an active rale in the
legal process, and

e) anincreased understanding of defen-
dants/offenders and the nature and
causes of crime,

Benefits 1o defandants/offenders in
mediation include:

a) & betier understanding of the mean-
ing and implications of the offense 1o
the victim,

b) the opportunily to experience fedlings
of forgiveness and of "making things
right,”

c) an altemative to the damaging
effects of court and detention,

d) less alienation and rejection from
society,

e) the ability 10 have a role in decisions
concaming them, and

f) a sense of ownership in, and com-
mitment to fulfilling, any agreement
reached.

Many of these benefils in cases at the
Center have surfaced in evaluation
forms, persenal discussions, and follow-
up conversations.

As the juvenile mediation program at the
Mediation Center of Kaentucky continues
to grow, fis past SUCCASSOs are encour-
aging, and funding and resources are be-
ing sought 1o expand it. While visibility
and public awareness of the program
have been a struggle, a recent article

and editorial in the Lexington Herald-
Leader increased both. The newspaper
was highly supportive in stating "the work
of the center...proves that there's more 10
stermming juvenile crime than more po-
lice, harsher laws and moze beds in de-
tention centers.” The Center hopes more
people will realize the advamages of
madiation in juvenile cases and utilize its
services in the years to come.

AMANDA MAIN FERGUSON
Mediation Center of Kentucky, Inc.
Juvenile Coordinator

271 West Short Street, Suite 200
Lexington, Kentucky 40507-1211
Tel: (806) 255-8056

Fax: (606) 254-9155
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DPA'’s Professional Support Staff Training
June 15-16, 1995 - Kentucky Dam Village State Park

Jane Goldetein, a professor at University of Louisville’s College of Business & Public Administration
is presantad a Kentucky Bl of Rights poster by Allison Connelly st DPA's June 1995 Professicnal
Support Staif Training where Jane spoke on Professional Organizational Skills and inspired us with
Moms Mabley's wisdom, " | always do whal | always did, | will always get what | always got.”

Les Cowherd of Governmental Services Center faclitates the day's work at the 1985 DPA
Professional Suppert Staff Training at Kentucky Damn Village State Resort Park.
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Gayla Peach, MoIDPA'sPMm&MDdeMW DPAthubmlSupponsuﬁlo
axpiain the mission of her Division.

Ed Dencs of the Kemucky State Polios Central Crime Lab, David Jones of the State Medical
Eunimra Office, Jim Hager, AFIS Section of the Kentucky State Police and James T.
Technician of KSP educated us on the KSP Lab, Medicolegal Death

Osbome, Fingerprint
Invnﬁuﬁonl KSP AFIS, & KSP Records - Criminai History Statutes at the Professional
Support Staff Training in June.

The worksheets of the Planning Team for the Professlal Support Staff Training are displayed.
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DPA siaff was svaiable to explain the intemal resources of the Department to DPA’s
statewide staff. Hare Oleh Tusianiwsky represents Appeals; Randy Wheeler represents
the Kentucky Post-Conviction Defencier Organization, and Hank Eddy represents
Post-Conviction.
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Juvenile Court Actions

Filed by Special Education Teachers

Juvenite courts have no juris-
diction over complaints filed
by school personnel against
special education students for
behavior related to the stu-
dents’ disabilities. The filing of
such complaints amounts to
an admission against interest
regarding the schools obliga-
tion to develop an individual
educational program (IEP) for
success. As public defenders,
we must challenge the juris-
diction of the juvenile court in
these cases.

The Individuals with Disabilities Educa-
tion Act (IDEA) 20 U.8.C. 1400 ot seq.
was designed to insure that all special
education students are provided a free
appropriate public education. Previous to
the iDEA, children whose disabilities
challenged the status quo were all too
often provided with a second rate educa-
tion if they were served at ail. Behavior-
ally disabled students were more likely
than mos! o be compietely excluded
from the educational system since the
sympioms of their disability left them
susceptible 1o suspensions, expulsions
and other exclusionary disciplinary mea-
sures which removed them from the
classroom.

Imtake interviews at the Division of Pro-
tection and Advocacy for these students
reveal an extremely high corelation of
physical and sexual abuse against the
students who later develop behavioral
disorders. A somewhat lower correlation
{but nevertheless significant ane) in-
volves organic disorders, with or without
the history of abuse.

All behavior serves a purpose. Inflamma-
tory rhetoric concerning behaviorally
disabled students further dehumanizes
children who are reacting fo painful and
abusive situations in the raw, unsophisti-
cated manner in which children tell adults
that something is wrong.

Disabled children are not immune from
disciplinary measures. The IDEA allows
both a short term solution via a ten day
suspension, and a long term selution via
injunctive relief to remove a child who is
dangerous 1o himseif or others. It does
not, howeaver, permit a unilateral exclu-
sion by school personnel. Furthermore,
the disciplinary action must be fashioned
to maximize educational and therapeutic
henaefit.

Special education teachers, frustrated by
the failure of their school districts 10 pro-
vide adequate resources and support for
emationally disahied children, have taken
things into their own hands. In doing so,
the teachers have turnad on their special
education students, filing compiaints for
attempted assault, harassment, criminal

mischief, and in one outrageous in-
stance, criminal syndication.

Resort 1o juvenile court by schocl per-
sonnel is a blatant attemnpt to accomplish
what IDEA prohibits. Disabled children
may nol be excluded from educational
opporiunities. Repeated suspensions
totalling more than ten days in a school
year are prohibited. Expulsions for dis-
ability related behaviors are prohibited.
The aim of juvenile court referral is 1o set
in motion a machine which can, even-
tuafly, remove the child from his family
and community and, in so doing, remove
the troublesome child from the school.

The Individuals with
Disabilities Act
20 U.S.C. 1400 et seq.

Under 20 U.S.C. 1401 et seq., the indiv-
iduals with Disabilities Education Act,
(IDEA), requires, inter alia, the following
from states and schools receiving federal
funds under the Act:

a) a free, appropriate public education
available for each handicapped chila
including appropriate evaluations and
due process procedures,;

b) placement of each handicapped child
in the least restrictive or most normal
educational setting possible;

c) specifically designed instruction and
related services for each handi-
capped child to meet his unique
needs at no cost to his family; and

d) placement of each disabled child pur-
suant to an Individualized Education
Program (IEP) developed for his uni-
que needs. The applicable federal
regulations promulgated pursuant to
IDEA are found at 34 C.F.R. 300 et

seq.

The primary vehicle utilized by the parent
and iocal school for determining a child's
educational needs is the Admissions and
Release Committes {ARC). The ARC will
typically include the child's teacher,
principal, special education director, and
parent. The ARC may also include others
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whom the parent or school wish to invite
who are informed about the child's edu-
cational needs such as therapists, social
workers, and so on. Certainly the ARC
may include the child. 707 KAR 1:180
Section 9(2).

If either the parent or school district are
unhappy with the outcome of the ARC, a
raquest may be made for an administra-
tive due process hearing. 707 KAR
1:180. Disagreement with the decision of
the hearing officer may be appealed to
the Exceptional Children Appeal Board.
707 KAR 1:180 Section 12. Except in
exiraordinary circumstancas, the admini-
strative remedies must be exhausted
prior 1o appeal to a court of cormpetent
jurisdiction.

Factors Triggering a
Jurisdictional Challenge

Complaints in juvenile court, filed by
school personnel against special aduca-
tion students for behavior related to their
disabilities should be dismissed for lack
of jurisdiction. Set out below are deter-
minate factors which should trigger a jur-
isdictional challenge and case support for
such a challenge,

Any of the following events shouid alert
the detense attomey {o the possibility of
a disrnissal of an action in juvenile court:

1. The defendant has besn identifled
as smotionally or behaviorally dis-
abled.

Once identified as emotionally or bahav-
iorally disabled, the achool district must
serve the student appropriately. 707 KAR
1:180 ot seq. This includes obtaining the
necessary evaluatlons and deveioping an
individual aducational program (IEP).
Unfortunately, special education teachers
compiain that their training falled to
prepare them for the behavioral manage-
ment techniques necessary o the emo-
tionally disabled student's success. For
many behaviorally disabled students, this
may require the district to hire a behav-
ioral management experl to develop a
behavioral management plan. The goal of
the plan is to assist the student in gain-
ing control over his behavior and becom-
ing a responsible citizen. Data main-
1ained with the plan reveals which as-
pects of the behavioral management plan
are working. Where the pian is not work-
ing, the appropriate action by the school
is to modify the behavioral plan, not
referral 1o juvenile court.

One important point to remember is that
even if a child has been expeiled from
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school (for example because of a hand-
gun charge), the shcool must provide the
special education student with an alterna-
tive educational plan. Defense counsel
can work with the school system, family
and juvenile court to insure that a suit-
able, least restrictive alternative is in
place.

2. The defendant has an sxtensive
school record of fighting, chal-
lenges to authority, suspensions,
expuisions, inappropriate bshavior
and should have been evaluatedic
determine whether the student Is
behaviorally disabled.

Some children are behaviorally disabled
but have never been tested. Where a
clear history of behavioral or emotional
problems may be documented, defense
counsel should argue for dismissal of the
complaint and advise the student and his
parents of their right to appropriate eval-
uations al the school district's expense.
The school district's complete failure 10
initiate the ARG process doas not defeat
the jurisdictional challenge. A compiete
evaluation would include review of the
following documents:

1) academic record;
2) disciplinary record;

3) any evaluations or medical/psycho-

logical reports in the school's pos-
session; and

4) all notes and memoranda kept by
school personnel regarding the stu-
dent.

{in many instances, the noles, discipli-
nary records and attendance dala are
scatiered, some being maintained ai the
district's central office, some in the local
school office and cthers simply main-
tained informally by teachers or others
working with the student.)

Once behavioral problems begin to sur-
face in the school setting, the school has
a duty 1o contact the parent in order to
sat up an ARC and begin the evaluation
process. With the parent's permission,
the school must assume responsibility for
obiaining input from psychologists, phy-
siclans and therapists o diagnose the
problem and advise the ARC on the
struciure of the student's educational
program. 707 KAR 1:170; 707 KAR 1:200
Section 7. The behavior's impingement
should be considered agains! akt aspacts
of education - academic, physical, soclal,
behavioral, communication, recreational,
cognitive, vocational and so forth. /d.

In Chris D. and Cory M. v. Montgomery
Couniy Board of Education, 753 F.Supp.
922 (M.D. Ala. 1990) a student suffered
more than six years of academic failure
and disruptive behavior. The IEP which
was finally developad for him was silent
as to behaviora} objectives although the
child was frequently restrained and even-
tually told not to ceme to school. Chris D.
at 926. The Court held that the school
district had failed to provide the student
with a iree appropriate public education.
Chris D., Honig and Clevenger, infra, all
affirn the duly of the schoal district 10
address behavior problems arising in an
educational context.

3. The complaint is flied by school
personnel, often a teacher or
principal.

A rolatively new development in some
school districts’ search to rid themsalves
of emotionally disturbed students is to
have teachers or siaft file public offense
complaints against disabled students
withou? specifying the fact that they are
acting as agents of the school district.
Certainly an argument may be made that
complaints filed by school personnei
against special education students for
evants occurring during school hours, on
school property or at a schoot sponsorad
event, and dealt with by school staff with-
in the regular course of their employment
is clearly one filed by an agent of the
school disirict. See Emplayers’ Liability
Assurance Corp. v. The Home indemnity
Company, 462 S.W.2d 620 (Ky. 1970),
Russell v. U.S., 465 F.2d 1261 (6th Cir.
1972).

4. The juvenlie court orders the stu-
dent to attend a particular school
or class.

"Placement” of a siudent may be ac-
complished only through the IEP. 707
KAR 1:220 Saction 1 (6). Under 707 KAR
1:210, the IEP may be written only by the
group of people who know the student
best, the ARC. The make-up of the ARC
may be found at 707 KAR 1:180 Section
4. A juvenile court judge is typically not
an appropriate member of the ARC pro-
cess. -

§. The juvenile court orders the par-
ent to provide certain reiated ser-
vices.

The term ‘related services™ includes
counseling services as well as transpor-
tation, supportive saervices such as
spesech pathology, audiotogy, psycholog-
ical services, physical and occupational
therapy and recreation. It may also in-
ciude medical sarvices which are diag-



nostic and evaluative. 20 U.S.C. 1401 (a)
{17). If a related service is required to
assist a student with a disabifity to bene-
fit from special education, then the
school, not the parent, is required to pro-
vide the services.

8. The juvenile court orders the stu-
dent to attend counseling.

The core purpose of IDEA Is to provide a
“fres appropriate public education” for al!
children with disabilities. 20 U.8.C. 1400.
"Fres approprisie public aducation
means special education and related ser-
vices ...have been provided at public sx-
pense, under public supervision and
direction, and without chame..” 20
U.8.C. 1401 (g) (18)(emphasis added).

7. The juvenile court orders the stu-
dent or student’s family to adhere
to cartaln behaviors.

This rmay include the admonition "not to
gel in any more trouble.” Such orders
violate the procedursl protections of
IDEA in 80 far as thay repiace the func-
tions of tha ARC and the |EP and In so
doing release the school district from Hs
duty to design an educational plan to aid
the student in reaching realistic goals.

From time fo time parents of spacial edu-
cation students in Kentucky are ordered
1o come to school to pick up their child
when their behavior becomes difficult.
Some parents find holding a job a chal-
lenge when the school calls daily. Inap-
propriate orders from a juvenile court for
the paremts of a behaviorally disabled
child to go 1o the school deny the parent
the right to free transportation and deny
the student the right 1o appropriate edu-
cational intervention.

Arguably in every circumstance set out
above, the juvenile judge sxceeds his
authority to hear the case, provided the
behavior complained of is related o a
disability which meets the criterla set
forth in 707 KAR 200 and provided the
complaint is filed by schoel personnel.
Onoe a chaliange 1o the juvenila court's
jurisdiction is raised by defense counsel,
the school's only alternative is to begin
the administrative review process by re-
questing a due process hearing or 1o file
for injunctive rellef in either state circuit
or federal district court for reasons set
out more fully below.

Jurisdictional Barriers
to Juvenile Court

{DEA and is progeny draw the road map
tor school district. Should the school be-

lisve that conditions are so dangerous
that they must abandon the administra-
live process and proceed directly Into
court, they may do so. However, the dis-
trict may only access a federal district
court or a state court of competent juris-
diction. 20 U.S.C. 1415 (@){2). Further,
IDEA's progeny points out that the appro-
priate school board action would ba a
request for injunctive relief, not juvenile
court action.

The Honig Injunction

Undar the individuals with Disabilities Ed-
ucation Act {IDEA), 20 U.S.C. 1401 of
86q., jurisdiction for behavioral probiems
arising in an educational setting for
emotionaily disturbed students are 1o be
dealt with in a proscribed manner, bagin-
ning with an administrative process set
out In 707 KAR 1:180. The IDEA makes
no allowance for replacing a free appro-
priate public education with punitive ac-
tions initiated in juvenile coun. in most
circumsances, the issues may be taken
up In court only after the adminisirative
process has bean exhausted. 20 U.S.C.
1415{e)(2).

In exceptional circumstances, the case
may proceed directly to court provided
the school is able to show the necessary
proof for a preliminary injunction as set
out in Honig v. Doe, 484 U.S. 305, 108
8.Ct. 562, 98 L.Ed.2d 686 {1988). In
Honig, a severely amotionally disabled
child exhibited extreme behavior includ-
ing an atiempt 1o strangle another stu-
dent. The school's response was expul-
sion. The Supreme Court heid that stu-
dent's with serious or violent behavioral
problems are not 1o bs summarily and
unilaterafly excluded fromthe educational
system. Rather, a school may proceed
directly 10 the federal district or stale
circuft court for injunctive relief where
"the current placement is substantially
likely 1o resuit in injury elther to himself
or herself, or to others." Honig at 710.
Otherwise, administrative remedies must
be exhausted while the school continues
to serve tha chiid. Even when injunctive
relief is granted, the school must con-
tinue to serve and educate the child. That
duty is never removed.

Under Honig, a court of competent juris-
diction will have authority to grant injunc-
tive relief to remove the child from the
school setling. In Kentucky, juvenile
courts lack the authority to grant injunc-
tive relief. A juvenile court action brought
by schoot personnel against an emotion-
ally or behaviorally disabled studen, for
disability related behavior, can be and

should be dismissed for lack of subject
matter jurisdiction.

The "Stay-Put" Provision

Without a Honig injunction, with any dis-
agreemant regarding a special education
student's placement, the student must be
gliowed to remain in the same educa-
tional placement pending a final outcome
to the dispute. 20 U.S.C. 1415(e)(3). This
is known popularly as the "stay-put” pro-
vision. Practically speaking, it prohibits
the school from uniiaterally changing a
spocial education student's placerent
when disputes arise. Where successive
appeals sre filed, the siay-put provision
could ba invoked for several years. Honig
anticipates that some situations will call
for immediate action for averyone's safe-
ty and permits the civil action to be filed.
The hitch, of course, is that the burden is
on the school fo establish that proof re-
garding ireparable harm, balance of the
oquities, lkelthood of success on the
merits and public policy justify the reme-
dy. Specifically, the school district must
prove that "maintaining the student in the
current placement is substantially likely to
rasult in injury either to himself or herselt
of to others.” Honig at 328. The resort fo
juvenile coun, panticularly in cases where
the judge is not notified of the Honig re-
quirement, amounts to an end-run around
the federal protections cffered special
education siudents.

School Has Duty
to Help Child Succeed

Prior to the passage of the individuais
with Disabilities Education Act (IDEA), 20
U.8.C. 1400 of seq., children with dis-
turbing behavior were summarily ushered
out of public schools through suspen-
sions, expulsions or encouragement to
withdraw or drop out. The IDEA no long-
or perrits school districts to label and
dismiss children who exhibit distuptive
behavior. With the IDEA, it is the duty of
the school to help the student succeed.
Adults credentialed with educating are
deemed responsible for instructing and
encouraging the child to develop accept-
able means of self-control. The school's
obligations Include serving children with
oppositional-defiant disorders and those
with the present inabllity to cooperate
with authority. Clevenger v. Oak Ridge
School Board, 744 F.2d 514 (6th Cir.
1984). Clevenger concerned a student
who had suffered head trauma at birth
and who exhibited behavioral problems
as a resull. The school district in Clev-
enger argued it had no duty o take into
account the student's oppositional and
run-away behaviors. The Sixth Gircuit
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decidad otherwise. The Court held that
the duty to serve the child continued, not
in spite of the particular bohavioral
problems but pracisely because of the
problems.

School districts’ resort 1o juvenile court
amounts 1o an admission agains! interest
regarding the student's fallure to make
progress. Education iaw prohibits schools
from giving up on any student. The
schools are charged with the responsibil-
ity 1o challenge the leaming disabled stu-
dent, the physicafly challenged student
and the student struggling with emctional
disorders. The student’s fallure to suc-
ceed simply triggers achool’s responsibil-
ity to modify the IEP.

In Re McCann

Close to home is /n re McCann. There a
public school student in Tennessee
found himself the subject of a juvenile
court action for "unruly” behavior in 1987.
in re McCann, 18 EHLR (DEC) 551
(Tenn. C.A. 19980). Tony McCann was
diagnosed with mild mental retardation
and was found 1o be emotionally handi-
capped. The school's solution was 1o file
an "unruly" petition under Tennessee
siate statute following an incidant of
threatening behavior to teachers and
other students. As a direct result of the
petition, he was suspended from the
school for ten (10) days. Later, after re-
tiring to the school, Tony was involved
in a yel another fight. This time, after
tailing to gain admission 1o a residential
facility, the school notified the child's
parents that “the ...school system has
scheduled an appointment with the juve-
nile judge %o iry 10 determine the best
placement for Tony. You will be notfied
of the coun date through the court sys-
tem.” A second unruly petition was filed
alieging physically abusive behavior to
other students and verbal threats to staff.
No ARC meeting was ever held following
the incident.

The county juvenile coun held hearings
on both unruly pefitions and Tony was
found to be unruly. He was placed in the
ternporary legal custody of the Depar-
ment of Human Services with the court
recommending placement in a group
home. The chiid was provided no educa-
tional services from January 5, 1988 until
March 16, 1988, sincs the judge had or-
dered that he not retum to school.

Upon a de nove hearing, the juvenite
court proceedings were affimned. The
parents appealed, in part, on the issue as
to whether both pefitions should have
been dismissed for failure of the school
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system io foliow mandatory procedures
required by state and federal laws gov-
eming discipline of disabled students.
The issua was purely one of law. There-
fore, the scope of the federal coun of
appeals was de novo with no presump-
tion of corractness for the trial court's
conclusions of law.

The Tennessee Courl recognized;

1) that IDEA requires all states to pro-
vide a free appropriate education for
handicapped children;

2) that compliance with these programs
is necessary to assure equal protac-
tion to the handicapped children; and

3) that Tony in particuiar was entitied to
such services.

The Court found that the school system:

1} failed to follow the procedures de-
signed 10 determine the relationship
of the child's behavior to his disabil-
ity; and,

2) failed to explain procedural safe-
guards to the child's parens.

Citing the Honig court's conciusion that
IDEA guaranteed the child a substantive
and enforceable right to a public
education, the Court reversed.

"The [act] provides adequate administra-
tive procedures for the schools to deal
with discipline problems of handicapped
children...” and the inappropriate use of
the juvenile court is limited by federal
and state laws govemning special educa-
tion. McCann at 553,

Because the IDEA prohibits the school
from ever giving up on the sericusly eme-
tionally disturbed student, certain districts
within Kentucky have attempted to take
advanage of the juvenile courts’ lack of
information regarding IDEA's federal
mandates to the schools.

Referral to Juvenile Court
is an Impermissible
Change in Placement

In Kaelin v. Grubbs, 682 ¥.2d 585 (6th
Cir. 1882) the school district attempted to
make an artificial distinction, arguing that
while more than a ten day suspension
was certainly impermissibie, an expulsion
was somehow differant and not a change
in placermnent. The Sixth Circult rejected
the district's arguments and pointed out
that the concep! of inclusion of disabled
students mandated in IDEA would be
eviscerated if school officials could use
traditional procedures to exciude the
students from the educational setting.

None of this is 1o say that all students
needto be in a regular claasroom setting.
For some students, paricularty those
whose emotiorial and behavioral disabil-
ities are just baginning to ba addressed,
a more structured setting may be neces-
sary with an eye toward graduaily includ-
ing the child in the activities of regular
ciassrooms.

A case being closaly waiched within the
Sixth Circuit is Morgan v. Chris L, 21
IDELR 783 (E.D. Tenn. 1964) appeal
docketed, No. 84-8561), (6th Cir. 1995).
in Chris L. a school district- filed a
juvenile courl petition against a student
with attention deficit hyperactivity dis-
order (ADHD) after the child committed
an act of vandalism seeking his adjudica-
tion as delinquent. The district coun
found that “at least beginning with the
date a child is referred for an evaluation
[for purposes of qualifying as a ohild pro-
tected by IDEA), before a schaol files a
petition against a child in juvenile court,
it must follow the same procedures as for
expuision or suspension for more than
ien days. The M-Team (the Tennessee
version of an ARC) must determine if the
behavior was a manifestation of the
child's physical or mental charactaristics
and the appropriateness of the place-
men.” Chris L. at 784. The school was
subsequently ordered 1o "take afl actions
necessary to seek dismissal of the juve-
nile court pofition filed ageinst this
student.” ia.

Going on, the Court in Chris L noted,
"what makes the filng of an unruly peti-
tion a change in placement for IDEA's
purposes, however, is the potential which
juvenite courl proceadings have for
changing a child's educational placement
in a significant manner." i, at 785. Edu-
cational placements and programs in-
clude where the child wili be educated
and the specific educational program-
ming for his aor her individualized
educational plan.

The Misbehavior
is the Disability

Asiute courts have recognized that a per
5o relationship exists betwsen certain
disabilitios and student misbehavior.
Sohool Board v. Malone, 762 F2d 1210
(4th Cir. 1985). One should actually
oxpect 10 seo behavior problems in such
students. Moraover, the increase in be-
havioral problems shouid have been a
cue 1o the schools that the studant's IEP
(IEP) was ineffective and that a modifi-
cation needed 1o occur. Schools who re-
sort 10 the juvenile court process ahdi-



cate on their responsibiilities and place
the fault on the chiid.

A more professional approach is that of-
ferad in Malone. In exarnining whether
the misbehavior was afiributabie to the
handicap, the district court stated:

A direct result of fthe student’s]
learning disability is a loss of
. self-image, an awareness of lack
of peer approval occasioned by
ridicule of peers. He is ostra-
cized from their group. He
doesn’t undersiand their iang-
uage. These emotional disturb-
ances make him particularly
susceplible 1o peer pressure.
Under these circumstances he
leaps at a chance for peer ap-
proval. He is a ready 'stooge’ o
be set up by his peers engaged
in drug trafficking.
Malone at 12186,

Cross-Examination
of School Personnel

At a hearing to challenge whether the
complained of action involves disability-
related behavior, school personnel can
rarely provide the type of data necessary
1o accurately report behaviors of emotion-
ally disturbed children. Such data should
include the following notes, kept con-
temporanecusly:

1) of time, place and duration of the
incident;

2) of actual dialogue with the child;

3) of the situation and context in which
the event occurred;

4) of social relationships
{adult-child, peer, family);

involved

5} full details of child's actions;

6) relevant facts about person and
situation.

If the school is doing its job, they will
have:

1) a professionally maintained paseline
of behavior,

2) data which specifies antecedents to
problem behavior;

3) measuremeri of actual behavior,
and,

4) reactions to interventions.

This data rarely exiss. lts absence may
ba used 1o show the school's failure 1o
serve the child and the school's role in
the exacerbation of problem behavior.

Instead what we find are teachers con-
fusing their personal interpretations with
the behavioral facts. We find labeling
rather than describing. For instance,
rather than describing the behavior en-
gaged in, we hear that the student is
"spoiled”, that he "needs his bult kicked"
as a speaker at the Keniucky State Bar
Association Convention recemly avowed.

Rather than Juvenile Court...

For schools concerned with the behavior
of an emotionally disabied child, the pro-
per approach will typically be to schedule
a meeting of the student's Admission and
Release Committea (ARC) for the pur-
pose of making referrals 1o professionais
appropriate to the child's problems and
the eventual design of an individualized
education plan (IEP).' More often than
no, a severely emotionally disabled child
will need a behavioral consultant to be
hired by the school district to cbserve the
child, charling a baseline of behaviors,
designing a behavioral management
plan, instructing the school on the appli-
cation of the plan and medification of the
plan. Given the expense and time-con-
suming nature of this approach, schools
are abdicating their federally mandated
responsibilties in favor of juvenile peti-
tions and charges aimed al harassing the

families and, at times, resulting in the
children being commitied to the Cabinet
for Human Resources.

As public defenders we must realize that
all 100 often disabled students are wrong-
ly excluded from the educational system
via the court system. in far too many

Kentucky counties, no jurisdictional
challange is made.
FOOTNOTES

'Under 707 KAR 1:180, Section 5, (3),
(4}, the local education authority is
charged with ensuring that each special
education student’s IEP be reviewed and
revised as needed and that placement
decisions be dastermined by the ARC.
Further, parents are entitted to a full
explanation of procedura! safeguards. Id.
In far too many instances, teachers deern
themselves 1o make such judgments that
only psychiatrists or psychologists should
be making. Frequently, a teacher will de-
termine that a child "knows what is right
or wrong” thereby confusing the
M'Naughton rule in criminal matters with
self-restraint as it applies o behavioral
disabilities. M'Naughton’s Case, 8 Eng.
Rep. 718 (1843).

LISA BRIDGES CLARE
Legal Section

Protection & Advocacy

100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40801

Tel: (502) 564-2967

Fax: (502) 564-7850

Toll-Free: 1-800-372-2988

REBECCA B. DILORETO
Assistant Public Advocate
Department of Public Advecacy
100 Fair Oaks L.ane, Suite 302
Frankdort, Kentucky 40601

Tel; (502) 564-8006

Fax: (502) 564-789C
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Michael Perlin, Mental Disability Law: Civil & Criminal (1988},

The Historical Relationship Between Mental Health & Law

The assumption that the reiationship between law and mental heatth is new and, perhaps, somewhat aberrational is
false. Such a relationship was revealed in early Roman law and in Justiniar's codes. Similarly, the sources of state
responsibitity for the mentally disabled arise from "three distinct conceptuat sources fundamental 1o the Anglo-American
political system," based in large part on English commeon-law traditions of the thineenth century and \ater codified in
Blackstone's Commentaries. Thus, whereas the "right to traatrment” concapt is just over twanty-five years old, questions
as to the adequacy of institutional treatment date 1o tha Middle Ages. While the existence and the scope of a “right to
refusa treatment” is still hotly debated, the origins of the cancept can be found in Blackstone. Although problems of
the rights of the homeless continue 1o plague both urban officials and state mental health agencies, records of
analogous problem can be traced to the time of Constantine.
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Paul Phillips, 1995
Ky. Protection & Advocacy

"Dangerous Behavior"

What can the school do
After 10 day suspension threshhold is reached

Is the child

receiving special
education ?

I;Ii;?i;ﬁ:::r;;?ire No further disciplinary
Aot L
implemented as lacemei:l t
determined by ARC ? P
Is behavior related LEA may follow Expulsien allowed
to disability as P normal disciplinary P but still have to
determined by ARC? procedures serve
No further disciplinary of San tu{'frth:r suspc:m:he
action shall be taken behngior ar:tep:r?isxfe;by
ARC and should
involve re-evauation
of program and placement
T Obtain injunction from
& State Circuit Court or
Federal District Court
'
‘ Great ! Pat yourself —»{ 1o allow temporary removal
R_evxsed program, on the back from school while district
using consultant if develops better plan / placement.
necessary, and placement
changes up to the level .
of self-contained solve YES What shoulgl you do if
the problem ? student remains a danger
—J» or emergency exists and
parent refuses a change
in placement ?

Next step may be

1. File beyond control petition in

residential school
placement---district
must find and pay for

>
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Jjuvenile court
2. Expel or repeatedly suspend for
bebavior related to disability
3. Coerce parents into hospitalizing child
4. Put child on "homebound”

What is the school
district not
allowed to do ?

—




Is the child

receiving special
education ?

Anythmg to suggest possible disability ?
. Significant history of behavior problems

2. Psychiatric hospitalization

3. Diagnosis by M.D. or other mental health profesional NO
(including ADHD)

4. Participation in KY IMPACT

'

Refer for evaluation
to determine need
for special education

Eval. results support IDEA

Some “evaluation”
information exists ?

h 4

Regular
discipline
applies

?

ol

elegibility ? (LD, OHI, EBD)

Section 504 elegibility ?
Disability adversely affects
major life activity (learning) ?

'

Develop
IEP

Develop 504
accomodation
plan

Go to: "Is behavior
related to disability"
and continue from
there.

Paul Phillips, 1995
Ky. Protection & Advocacy
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Procedure for Trial Attorneys

From Circuit Court Judgment to Certification of the Record

» Procedures at Sentencing

+ Notice of Appeal

» Designation of Record and
Certificate as to Transcript

» Transfer of Case to Central
Office of the Department of
Public Advocacy

& Extension of Time to Certify
Record
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In order io timely process an appeal to
the point of having the record certified by
the circuit clerk, trial counsel must com-
ply with the applicable rules of proce-
dure. Most of these are found in Rule 12
of the Rules of Criminal Procedure and
Rules 73, 75 and 76 of the Rules of Civil
Procedure. Tha following is an outline of
the procedures (with cltes to the appro-
priate rules) which trial counsel must fol-
low to insure timely certification of the
complete record.

Procedures at Sentencing

An order aliowing the defendant fo pro-
cead on appeal in forma pauperis and
appointing the DPA 1o represent defen-
dant on appeal should be obtained im-
mediately after the defendant has been
sentenced (Attachment |, A & B). Without
such an ordar the circuit clerk’s office
may be reluctant to file the Notice of
Appeal in the absence of a filing fee. (But
ses CR 76.42(2)(b)). Alsc it is needed in
order to file a imely Certificate as to
Transcript {see below). Itis important that
the order specifically refer to KRS Chap-
ter 31 or appoint DPA 10 handle the ap-
peal. Otherwise, the appellate courts and
DPA will consider the appellant to be
representad on appeal by trial counsel or
proceeding pro se.

If the circuit court denies the defendant in
forma pauperis status, counsel shouid
immediately file in the circuit court Notice
of Appeal pursuant to Gabbard v. Lair,
Ky., 528 S.W.2d 875 (1875) seeking ap-
peliate review of that denial (See Attach-
ment |l). The notice must be filed within
10 days of the adverse order and it must
be served on the trial judge. As soon as
the Notice of Appeal is filed, the clerk of
the circuit count should prepare and cert-
ity a copy of alf the pleadings and pro-
ceadings had on tha motion to appeal in
forma pauperis in circuit court, That cert-
ified record shall immediately be sent to
the Coun of Appeals. No briefs need be
filed uniess requested by the cour. All
costs will be walved. The filing of the No-
tica of Appeal folls the time for taking any
futher steps in processing the direct
appeal.

Since It is local counsel's responsibility
for applying to the trial court for ball on
appeal for the defendant, trial counsel
should make a formal request for bail

pending appsal at santencing.
Notice of Appeal

The Notice of Appeal must be filed within
ten days after the date of entry of the
Jjudgment or the order from which the ap-
peal is being taken (RCr 12.04(3), sea
{Attachment Hl). This usually means that
the Notice of Appeal must be filed within
1en days of the entry of the final judg-
ment. However, when defense counsei
has filed a timely (within 5 days of the
verdict) motion for a new trial undar RCr
10.06 or pursuant to RCr 10.24 (motion
for judgment notwithstanding verdict), the
Notice of Appeal must be filed within ten
days after the date of the sntry of the
order overruling the motion un/ess the
final judgment is entered afier that. The
Notice of Appeai does not have 1o be
served on the opposing party.

All that the Notice of Appeal need include
is the names of all the appellants and ap-
pellees and a stalement that the appel-
lant is appealing from the final judgment
(this is true even if the time for filing the
Notice of Appeal from the final judgment
is triggered by an order overruling a time-
ly filed motion for 2 new trial). It is not
necassary 1o state the date the final judg-
ment was entered or to specify the Count
to which the appeal is being taken, The
foliowing is an acceptable format for the
body of a Notice of Appeal:

Notice is hereby given that the
above-named Defendam appeals
from the Final Judgment entered
herein. On appeal the Appellant
will be John Doe and the Appel-
lee will be the Commotiwealth of
Kentucky.

Designation of Record and
Certificate as to Transcript

Unless the proceadings were recorded
exclusively by video, within ten days after
the Nolice of Appeal is flled, the trial at-
torney must file a Designation of Record

-y



and a Certificate as to Transcnpt. (CR
75.01(1)(2)).

The Designation of Record musl state
what portion of the proceedings steno-
graphically or otherwise reporied the
appeliant wishes 1o have included in the
Transcript of Evidence (CR 75.01(1)).
Counsel mus! specifically request that
the transcript include voir dire, opening
statements and closing arguments or
they will not be included. (See CR 75.02
(2)). The Designation of Record must be
served on the Commonwealth Attormney.
(See Attachment V).

The designation ruie {CR 75.02(2)} pro-
vides that "the franscripts of proceedings
shall inciude only those portions of the
vair dire or opening statements and ctos-
ing arguments by counsel which were
properly objected tfo..and which are
designated by one of the parties.” The
rule does allow the circuit court to other-
wise direct that the entirety of those pre-
ceedings be included in the transcript. It
is suggested that counsel have the judge
sign an order sa diracting in every case.
Such an order has been incorporated in
the sample order allowing the defendant
to proceed on appeal in forma pauperis
(Attachment ).

A Certificate as to Transcript is the
document which must be filed with the
Designation of Record within ter days
after the Notice of Appeal is filed
(Attachment V). The Certificate as 10

Transcript must be signed by the desig-
nating counsei and the court reporter and
it must state the date on which the Tran-
script of Evidence was requasted, the es-
timated compietion date of the transcript,
and that satisfactory financiai arrange-
ments have been made for transcribing
and preparing the requested proceedings
(CR 75.01(2), See also Form 23 in the
appendix of Official Forms to the rules of
Civil Procedure). In a case invoiving an
indigent, satisfactory financial arrange-
mants will simply mean that counsel has
obtained an order permitting the defen-
dant to proceed on appeat in forma pau-
peris.

Transfer of Case o Central
Office of the Department
of Public Advocacy

If trial counsel wishes the Ceniral Office
of the Departiment of Public Advocacy 10
handle an indigent client's appeal, that
counsel must send a Notification to the
Department of Public Advecacy. (KRS
31.115(2)). The following must ke in-
cluded in that notification:

a. The defendant's name, address and,
if he is out on bond, his telephone
number, if known;

b. The name, address and telephone
number of the court reporter,

¢. A statement indicating the amount of
bail and whather or not the dafen-

dant has been released on bail pend-
ing appeal; and

d. A brief statement of any suspected
arrors which occurred during the trial.

Certified copies of the Final Judgment,
Notice of Appeal, and copies of the
Designation of Record with the Certificate
as to Transcript attached should be sent
with the Notification (KRS-31.115(2)).

Extension of Time
to Certify Record

If trial counsel has complied with the four
previous steps, DPA's Post-Trial Services
Manager will 1ake all necessary steps to
ensura that the racord is timely certified
by the circuit clerk. Otherwise, trial coun-
sel must comply with CR 75.01(3), (4}
and (5) and CR 76.33(2), if it is neces-
sary to request an axtension of time to
certify the record. This request must be
made in the appropriate appellate court
before the time for certification has
expired (See CR 75.01(3) and (4)).

DONNA L. BOYCE

Post-Trial Sarvices Branch Manager
Depariment of Public Advocacy

100 Fair QOaks Lane, Suite 302
Frankfort, Kentucky 40601

Tel: (502) 564-8006

Fax; (502) 564-7890

E-mail: dboyce@dpa.state.ky.us
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ATTACHMENT LA (FOR TRANSCRIPT APPEALS)

COMMONWEAI.TH OF KENTUCKY

Vs,

CIRCUIT COURT
-CR-
ORDER
* * - * »* » -

PLAINTIFF

DEFENDANT

The Defendant having moved the Gourt for an order 1o prosecute the appeal of his criminal conviction in forma paupetis,
and it appearing 1o the court that the Defendant is a pauper within the meaning of KRS 453.190 and KRS 31.110(2)(b), and the court

being sufficiently advised;

IT IS HEREBY ORDERED AN

D ADJUDGED that the Defendant is hereby granted leave to prosecute his appeal without

payment of costs and that the Department of Public Advocacy is appointed to represent the Defendant on appeal.

IT 1S FURTHER ORDERED thal the gourt reporter is directed to prepare the transcript of evidence of the entire proceedings
including the vair dire, the opening statements and the closing arguments by counsel. The court reporter shall be compansated for
the preparation of the transcript of evidence by the Administrative Office of the Courts at the prevailing rates.

Under my hand this

day of

.18

JUDGE
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ATTACHMENT I-B (FOR VIDEO APPEALS)

CIRCUIT COURT

-CR-
COMMONWEALTH OF KENTUCKY PLAINTIFF
Vs, OQRDER

DEFENDANT

* L + * - - -

The Delendant having moved the Court for an order to prosecute the appeal of his criminal convietion in forma pauperis,
and It appaaring 1o the cowt that the Defendant Is a pauper within the meaning of KRS 453.190 and KRS 31.1 10(2)(b), and the court
being suificlently advised;

IT iS HEREBY ORDERED AND ADJUDGED that the Defendant is hereby granted leave to prosecute his appeal without
payment of costs and that the Department of Public Advocacy is appointed to represent the Defendant on appeal.

Under my hand this day of 19_ .

JUDGE
wn n n n »n
ATTACHMENT il

CIRCUIT COURT
NO.___ -CR-

COMMONWEALTH OF KENTUCKY PLAINTIFF
vs. NOTICE OF APPEAL
DEFENDANT

* - * * - - *

Notice is hereby given that the above named Defendant appeals from the order denying him leave to proceed on appeal
in forma pauperis. On appeal the Appellant will be and the Appelles will be the Commenwealth of Kertucky.
This Notice of Appeal is being filed pursuam to Gabbard.v. Lair, Ky., 528 S.W.2d 675 (1975).

COUNSEL FOR DEFENDANT
CERTIFICATE OF SERVICE

| hereby certify thet a true and comect copy of the foregoing Notice of Appeal was served on the trial judge, the Hon.

County Courthouse, Kemucky ___  and on the Commonwaoalth's
Attomey, the Hon. R Kentucky on this day of
L9
N N e N »n
ATTACHMENT il
CIRCUIT COURT
NO.___ CR-
COMMONWEALTH OF KENTUCKY PLAINTIFF
vs. NOTICE OF APPEAL

DEFENDANT

L « - ¥ * * L3

Notice is hereby given that the above named Defendam appeals from the Final Judgment emered herein. On appeal the
Appeliant will be and the Appellee will be the Commonwealth of Kentucky.

COUNSEL FOR DEFENDANT
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ATTACHMENT IV

CIRCUIT COURT
NO. __ -CR-
COMMONWEALTH OF KENTUCKY PLAINTIFF
Vs, DESIGNATION OF RECORD

DEFENDANT

* - * * + -

Cormes now the defendant and hereby designates as the record on appeal the entire evidence and the ontire proceedings
stenographically reported in this action inciuding all pretrial hearings, voir dire, the opening and closing statements of all counsel, and
all hearings conductod outside the prasence of the jury. Appellant also designates the record on appeal to include all proceedings
which were mechanically recorded but not stenographically reported including any preirial video tapes.

COUNSEL FOR DEFENDANT
CERTIFICATE OF SERVICE
| heraby certify that a true and corract copy of the foregoing Designation of Record was served on the Commonwaealth's

Attormay, the Hen. R Kentucky and to the Court Reporter, Ms.
. Keniucky on this day of 19 .

L VRN | VRN VR VN Y

ATTACHMENT V
CIRCUIT COURT
NO.___ -CR-
COMMONWEALTH OF KENTUCKY PLAINTIFF
VS, CERTIFICATE AS TO TRANSCRIPT

DEFENDANT

A transcript of the proceedings in the above-captioned action has been requested by
, counsal for on
The estimated date for completion of the estimated ________ page transcript is ,
Satisfactory financial arrangements have been made for the transcribing and preparation of requested proceedings
stenographically racorded. Attached horeto is a copy of the order allowing the defendant to proceed on appeal in forma pauperis.

DATE COUNSEL

DATE COURT REPCRTER

N B N N
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Funds . and Resources for Indigent

Defendants Represented by Retained Counsel

& Client’s Desire.

& State Fisc

& Effective Assistance
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This is the sevanth of a series of articles
&ddressing funds for independent de-
fense expert assistance in light of the
substantial new funding available state-
wide under 1994 amendments to KRS
31.185 and 31.200.

When an Indigent Is represented by
retained counsel and the case de-
mands an expert, investigator or other
resource who has the responsibility to
pay for those resources if justice Is
the goal and if fair process Is the
means o the goal?

Two different approaches are evident:
either the state pays under KRS 31.185
or the indigent defendant has 1o tum the
money up. The campeting values invel-
ved in these two approaches include the
client's desires, the state's fisc, and
effective assistance of counsel. The two
approaches each have substantial ration-
ales 1o support tham.

No Resource Funds, There are those
who beliave it is essential 1o discourage
the harmful practice of marginal atterneys
taking significant cases for small retain-
ers and then providing minimal or inade-
quate represeniation. They argue that
these unacceptable situations will be
deterrad by refusing to give the indigent
defendant representsd by a retained at-
tomey any statle funds for experts,
investigators or other necessary re-
sources. Those indigent defendants and
those marginal atiorneys should be left o
fend for themselvas, the argument goes,
and they will soon realize that continuing
this practice is problematic. Proponents
of this approach believe the long range
consequence is that the practice of doing
this will stop if no resources are pro-
vided. The problermn will be cured with the
statewide defender system having those
cases from the start and with the state
funding the attomey and the resources
under KRS Chapter 31. The state's inter-
est is mot because the indigent receives
competen! representation from public
defenders with adequale resources at the
irial, reducing or efiminating the need for
protracted post-trial l#tigation.

Resource Funds. On the other side of
this dilemma are thoss who are con-
vinced that cients have the right to

choosa to be reprasented by the attorney
they prefer, even if the attomey is ob-
jectively marginal or inadequate, it the
client can somehow tum up from family
or friends the rotainer. The argument
continues that it is in the state's intersst
10 encourage this retained representation
because it saves money since the cost
for the attomey representing the indigent
is not paid for by the state. The state
pays only the cost of experts, investiga-
tors and resources, which it would have
to do anyway if the cliert were rapre-
sented by a public defender. Even
though the stale pays some money, it
saves monay overall. The public defen-
der office Is less burdened. The client
has the atiorney of his choica.

Analysis. Both sides have significant
advantages and both argumenis have
negative consequences. An indigent
represented by marginal retained counsel
of choice who is paid a wholly inade-
quate amount of money who does not re-
ceive slate funds for resources will in ail
probability receive ineffective representa-
tion. The public defender system will like-
ly inherit the case on appeal and post-
conviction...hardly an overall cost-saving
to the public defender system. But many
private attorneys wili do effective work
which will provide indigents with compe-
lent representation. The probabiiity of
competent reprasentation is likely to sub-
stantially increase if those retained coun-
sel could access funds for defense ex-
peris, defense investigators and defense
resources when reprasenting an indigent.

There is nc way to prevent indigent
clients from hiring counsel for an inade-
quate fee so it is in the state’s interest to
provide resources in order to increase
the chance that the reprasentation is
compatent and will not spawn endly col-
faterai challenge. f the state pays for
rasources, it will also encourage more
defendants who can pay for counsel
themselves or find others 1o pay for
counsel, 10 access retained counsel ang
free up state resources for defender
services,

Would we not want 1o honor the client's
preference of counsel when it will reduce
the financial burden on the state?



ABA Standards. The considered Ameri-
can Bar Association Standards for Crim-
inal Justice Providing Defense Services
(3d ed. 1992) provide that resources
should be supplied by the state not only
for defender cases but also for indigents
represented by ratained counsel. Stan-
dard 5-1.4 states: "...In addition, sup-
porting services necessary for providing
quality lagal representation should be
available lo the ciients of retained
counsel who are finandially unable to
afford necessary supporting services.”

Nationally. Courts across the nation
which have decided this issue balance
the aquities and risks with a preference
for providing state funding of experts,
investigators and other necessary re-
sources 1o the indigen being represented
by retained counsel. A review of cases
from 7 jurisdictions over the last decade
and a half indicate the nationai uniformity
of thought on this issue.

In Arnold v. Higa, 600 P.2d 1383 (Haw-
aii 1979) the murder defendant was ini-
tially appointed counsel. Subsequently
his parents empioyed counsel for him
after the “previous counsel had ex-
hausted the maximum allowable atior-
ney's fee from the state.” id. at 1384.
The Hawaii Supreme Court held that it
was arror 1o preciude the indigent defen-
dant from eligibility for state funds 1o hire
an investigator simply because he was
representad by retained counsel. The
statute did not fimit funds for resources to
only cases where counse! was ap-
pointed, and an indigent has the right to
“effective assistance of counsel and 10 a
fair and impartial trial.” /d. at 13885.

The Court also heid that a challenge 10
the failure of the trial judge to consider
whether funds were necessary was an
appropriate issue for a writ of prohibition.
An appeai would not be an adequale
remedy since the investigator was being
sought to contact out of siate witnesses.
If the defendart is “forced 1o walit for a
reversal on appeal to obtain an invest-
igator, these witnesses will be increas-
ingly difficult 1o locate and their state-
ments will ba considerably less accurate
and helpful 10 a just conclusion of this
case.” id.

in Andarson v. Justice Court, 100 Cal.
Rptr. 274 (Cal.Ct.App. 1978) the indigent
capital defendant had retained counsel
who was being paid by friends and fam-
ily. The Court reasoned that the "statute
itself does not limit application to cases
whaere counse! has been appointed but 1o
‘the indigent defendant.” /d. at 277. "It
follows that the 1est of indigency for the
purpose of funding investigators and

experts is financial means to securs
these services." /d.

in English v. Misslidine, 311 N.W.2d
292 (lowa 1981) the indigert defendant
was charged with third degree thefl. His
mother paid private counsel $800 and
her son, the defendant, paid counsel
$100. The private counsel sought public
monay for a handwriting analyst and de-
position expenses. The lowa Rule of
Criminal Procedure "does not distinguish
between indigents who are represented
by court-appointed and private counset.”
id. at 293. The Sixth Armendment right to
effective assistance of counsel includes
the right to "public payment for reason-
ably necessary investigative services.” Id.
a1l 293-894. "The Constitution does not
limit the right to defendants represented
by appointed or assigned counsel. The
determinative question is the defendant’s
indigency.” i. at 294. "It would be
strange if the Constitution required the
govemment to fumish both counsel and
investigative services in cases where the
indigent needs and requests public pay-
ment for only investigative services.” /d.

In State v. Manning, 560 A.2d 893 (N.J.
Super. 1989) the Court locked to the
stalute on ancillary resources and found
that it "nowhere conditions these services
on the dafendant first receiving legal ser-
vices from the public defender.” Id. at
£98. The Cour also considered "the in-
creasingly overcrowded docket and insuf-
ficient resources, both monetary and per-
sonnel, of the office of the public defen-
der limit the number of cases that office
can handle effectively.” id. a1 699. The
court held that being represented by pri-
vate counsel, whether pro bono or paid
by a third party, does ot deny the indi-
gent access to stale-funded ancilary
resourcas. "Permitting the cost of legal
servicas 1o be bome by a charitable at-
torney or a third party would relieve the
State of the legat costs and use of per-
sonnet involved in such defenses.” fd.

In Ex Parte Sanders, 612 So.2d 1199
{Ala. 1993) the defendant, who was
charged with robbery and kidnapping,
was declaredindigent and was appointed
counsel. Two weeks later his family re-
tained counsel for him and the appointed
counsal withdrew. The trial judge denied
the request for state funds io hire a
ballistics expert since the defendant was
represenied by retained counsel. The
Alabama Supreme Court held that the in-
digency of the defendant was the criteria
under the statute for the efigibility of state
funds for expert help, and money from
third parties did not affect a defendant's
indigency. "If the assets of friends and
relatives who are not legally responsible

for the defendant are not included in
determining a defendant's indigency,
than the fact that a friend or relative pays
for an indigent defendant's counsel
should not be considered In determining
whether the defendant is entitled to funds
for expert assistance. The simple fact
that the defendant’'s family, with no legal
duty to do so, retained counsel for the
defendant, does not bar the defendant
from obtaining funds for expert assis-
{ance whan the defendant shows that the
expert assistance is necessary.” id. at
1201.

in Spain v. District Court of Tulsa Co.,
882 P.2d 79 (Okla.Crim.App. 1994} the
indigent defendant's parents mortgaged
their house and retained counsel, paying
$15,000 with $10,000-$40,000 additional
obligation. The parents were unwilling to
pay for funds for resources since they
wera not sure they would be able to pay
ali they were due to the attorneys. The
defense attorneys ordered a transcript of
the preliminary hearing at a cost of $800
and asked for reimbursement from the
coun since the defendant was indigent.
The Court refused since they were re-
tained counsal. The atiormeys then
sought a writ of mandamus. The appel-
late court granted the writ determining
that the defendant’s indigency was the
determiner of whether the govermnment
was obligated to provide costs and ser-
vices. The "fact that Spain’s parents were
willing and able 1o retain counsel on his
behalf has no bearing on Spain's stalus
as an indigent, given his parents’ unwill-
ingness to provide any further financial
assistance.” /d. at B81.

In Siate v. Wilkes, 455 S E.2d 575 (W.
Va. 1995) the indigemt murder defen-
dant's family paid for counsel from a
bank loan and donations from their
church. The trial court denied the request
for funds for experts since the defendant
was represented by private counsel. The
Court concluded that “financial assis-
tance provided by a third party which
enables an indigent criminal defendantto
have the benefit of private counsel is not
relevant 1o the defendant's right to have
expert assistance provided at public ex-
pense. A criminal defendant who quaii-
fies as an indigent person is entitled to
receive publicly funded expert assistance
deemed essential to conducting an effec-
tive defense.” Id. at 578. "The pelitioner's
family members have no obligation to
finance the petitioner's defense, and any
funds they provide have ne effect on his
status or persanally indigent.” /d. at 577.

Kentucky. Kentucky's approach is cur-
rently contrary 1o the predominant nation-
al thinking and is ripe for reconsideration.
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In Morton v. Commonweaith, 817
5.W.2d 218 (Ky. 1891), the state sought
the death penalty for Barrington L. Mor-
ton's killing of a drug dealer and her 5
year old son. Mr. Morion "retained” an
attomey 10 represent him against this
capital prosecution for $100, and asked
the courl to declare him indigent under
KRS 31.110 so0 he would be able to ob-
tain funds for expert assistance at the
expense of the siate. The Kentucky Sup-
reme Court viewad these facts 1o have
throe counse! dimensions.

The trial judge determined Mr. Morton
was indigent but refused to permit him to
keep his chosen counsel if he wanted to
access public funds for experts. Accord-
ing to the Kentucky Supreme Court's
decision, an indigent defendant who had
refained counsel for $100 was not con-
stitutionally entitled to have that attorney
continue to represant him pro bono since
"...the censtitutional right to counsel does
not embrace a right to be reprasented by
a particular attorney.” /d. at 220.

Secondly, the Court heid that an indigent
who had paid counsel $100 was not able
1o access experl services under KRS
Chapter 31 even though that counsei
was willing to continue the prc bono
ropresantation. /d.

Thirdly, the Court decided that a judge
could order funds for experts under KRS
Chapter 31 for an indigen represented
by "truly pro boneo" counsel. /d. at 220-21.

These three decisions were propelled by
the Court's finding that KRS Chapter 31
required two facts to access either public
counsel or public funds for ancillary ser-
vices: 1) the defendant had to be "with-
out the independert means to obtain
counsel” and 2) there had 1o be the "in-
ahility 1o obtain necessary services.” id.
at 220.

Perhaps the most compelling reason for
the decision was that the Count feared
that a ruling otherwise would mean that
mos! people would pay their attornays all
their money and then seek funds for non-
attomey costs from the state. This would
substantially increase the state's financial
burden: "o do otherwise would invite
defendants to impaverish themselves by
payments tc atiorneys and have the
Comrmonweaith pay all other costs.” id.
at 221,

White there is no doubt that criminal
defendants do in some numbers impov-
erish themselves to criminal defanse
atlorneys, the much larger reality in
Kenlucky seems 1o be that atiorneys
agree to represent accused persons for
less money than is necessary 1o provide
competent representation. In fact, many
attorneys donate the rest of the time to
provide adequate representation. In other
casas the client is provided something
less than adequate representation.

As a consequence of Morton, there will
likely be more cases where the state is
responsible for both costs: the cost of the
attoney, and the cost of the ancillary
services. A different ruling would likely
have saved the state substantial public
defense atiorney fees. Clients are sel-
dom going to risk trial with retained
counsel if that means they must forleit
access to funds for experts, investigation
and other services despite their real
indigence,

In Morton, the Court has sliminated one
risk to the state financial obligations and
increased another larger risk 1o state
financial responsibilities. It Morton is
primarily motivated by what Is cheaper 1o
the state fisc, Morton is ripe for modifica-
tion or even overruling when the costs
caused by it become apparert in future
litigation.

KENTUCKY DEATH NOTES

Number of people executed since statehood, 1795

Number of people executed in the elactric chair

Number of people who applied for the position of executioner, 1984
Number of people now on death row*

Number of people who are Viet Nam veterans on death row
Number of people who are women on death row

Numbar of people who were juveniles when the crime was cormmitted on death row

Number of people who have committed suicide on death row

Number of people whose 1rial lawyers have been disbarred or had theit license suspended

Number of people on death row who can afford private counsel on appeal’
Number of people sentenced to death for killing a black person
Percentage of death row inmates who are black

Percentage of Kentucky population that is black

Number of black prisoners who were sentenced by all white juries

Number of persons sentenced to death in Kantucky who were later proven innocent
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A disturbing aspect of the Court's ration-
ale is iis decision to view $100 as a reai
retainer for an attomey 1o represent an
indigent charged with capital murder of
an adult and child. While the court's re-
cognition of the sanctity of the retained
attomay-client relationship is impressive,
it is disconcerting to see $100 viewed as
a real fee. $100 does not purchase the
time necessary for competent representa-
tion in a DUI case in this Commonwealth,
much less for the most time consuming
and complicated litigation known 1o the
Commonwealth's criminal justice system,

Conclusion:
The Cilent’s Desire, the State Flac,
Effective Assisiance

Just results through fair process is the
goal of our criminal justice system. Qual-
ity representation is the criminal defense
atiomey's duty in this effort to achieve
just results. In these times quality is
defined by the customer. Prospering en-
terprises honor the desires of their cus-
tomers...their cliemis. Recognition of that
value would lead siate cours to aliow
cllents to choose retained counsel and
have accoss to state funds for experts,
investigators and resourcds when the
dofendant cannot afford those costs. This
would minimize the chances that such
representation will be ineffective without
those resources and provide some raeliaf
fo underfunded defender offices...but
there's clearly two sides 1o this dilemma.

EDWARD C. MONAHAN
Assistant Public Advocate

100 Fair Oaks Lane, Suite 302
Frankfort, Kertucky 40601

Tel: (502) 564-8006

Fax; (502) 564-7890

E-mail: emonahan@dpa.state.ky.us
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APPOINTMENTS

SUSAN ABBOTT joins DPA's Protection & Advocacy Division
as an Advocatoriai Specialist. She transferred to DPA irom the
Cabinet for Human Resources.

JOHN BURRELL returns to DPA's Hazard Office as an
Assistant Public Advocate. He is formerly from DPA's Stanton
Office.

JULIO COLLADO joins DPA's Pikeville Office as an Assistant
Public Advocate. He is a 1993 graduate of Oklahoma College of
Law.

TABITHA CRASE joins DPA’s Stanton Office as a Saecretary
Chief. She transfers to DPA from the Natural Resocurces
Cabinet.

JOHN DELANEY formery of DPA's Pikeville Office rejoined
DPA in the Kenten County Office as an Assistant Public
Advocate. John is a 1992 graduate of Western New England
College of Law.

MICHAEL FOLK joined DPA's Kenton County Office as an
Assistant Public Advocate. He is a 1991 graduate of Chase Law
School. He is a former staft attorney for the Kenucky Supreme
Court,

KRiSTI GRAY joined DPA's Pikeville Office as an Assistant
Public Advocate. She is a 1894 graduate of Ohio Capital Law
School. .

KATHLEEN JORDAN joins DPA's Madisonville Office as
Director/Assistant Public Advocate. She transfers to DPA from
Kentucky Human Rights Commission where she was General
Counsel. She graduated from Gonzago Law School in 1980.

JOHN MEIER joins DPA's Kenton County Office as an Assistant
Public Advocate. He is 1979 graduate of Chase Law School. He
was formery the Assistant County Attomey in Kenton County.

DOUG MOORE joined DPA's Paducah Office as an Assistant
Public Advocate. He is a 19887 graduate of University of
Louisville School of Law. He is a former Assistant District
Defender from the Jeffersen District Public Defender's Office.

BILL MORRISON joins DPA's Protection & Advocacy Division
as an Advocatorial Specialist. Bill was formerly the manager of
the Foster Care Review Program with AOC in Frankfort.

JENNIFER OSBORNE joins DPA's Morehead COffice as a
Paralegal. She graduated from Morehead State University with
her B.S. in Paralegal Studies.

MARY RAFIZADEH joined DPA's Kentorn County Office as an
Assistant Public Advocate. She is a 19380 graduate of the
University of Houston Law School.

BRIAN RUFF joins DPA's Pikeville Office as an Assistant Public
Adveocate. He graduated University of Louisville Law School in
1983,

LINDA SMITH joined DPA's LaGrange Post-Conviction Office as
an Assisiant Public Advocate. She is a 1994 graduate ot Chase
taw School.

FRANK TRUSTY joined DPA's Kenton County Office as
Director/Assistant Public Advocate. He is a 1963 graduate of
University of Kentucky School of Law. Frank is a former district
and circuit judge in Kenton County.

TERRY VINSON joined DPA’s Hazard Office as an Investigator.
Terry was a police officer for 10 years in Henderson and 3 years
in Princeton.

KARL WISSMANN joined DPA's Kenton County Office as an
Investigator. Karl is the former deputy sheriff of Kenton County.

GEORGE ZACHOS joined DPA's London Office as an Assistant

Public Advocate. He is a 1993 graduate of University of
Oklahoma Law Schoeol.

W N N W
RESIGNATIONS

LES BRADSHAW rstired from DPA's Hazard Office due o
healih reasons.

LARRY CHURCH left DPA's LaGrange Trial Office to ioin Wyatt,
Tarrant & Combs.

JOHN CUNNINGHAM isft DPA's Paducah Office 1o join the
McCracken Commonwealth's Attomey Office.

JENNIFER J. HALL left DPA's Appeals Division to begin a
teaching position at Westemn Kentucky University.

BARB KIBLER left DPA’s Protection & Advocacy Division to
transfer to the Depariment of Education.

JILL. LOGAN left DPA's Richmond Office 1o go inio private
practice.

JENNIFER WORD left the Kentucky Post-Conviction Defendear

Organization to work at the Keniucky Bar Association CLE
Commission.

N N N B
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These remarks were made by Allison
Connelly, Public Advocate, at the 23rd
Annual Public Defender Conference at
Lake Cumberiand in June 1995 during
the Awards Banquet.

First of all, | want to initiate the begin-
ning of a new award called the Rosa
Parks Award. To me, Rosa Parks is my
personal heroine, my hero. She's a wo-
man that made great change for a whole
mavement, she started the free move-
ment for blacks, she started the Mont-
gomery Boycott. In her honor, I've ini-
tiated the Rosa Parks Award that should
be given to the non-attorney, who just
like Rosa Parks, really galvanized people
into action.

| want 1o tell you a little bit about the
person I've selected as the first Rosa
Parks winner and what we'll do nexi year
is take nominations. | want this first to set
the standard for what will follow and
hopefully will be an annual event. The
plaque itself reads this - it's from a
speech given by Martin Luther King the
day after Rosa Parks was convicted for
violating the Alabama bus segregation
laws and he gave it at the Baptist Church
in Montigomery, *| want it 1o be known
that we're going to work with grim and
bold determination to gain justice... And
we are not wrong. We are not wrong in
what we are doing. If we are wrong - the
Supreme Court of this nation Is wrong. If
we are wrong - God Almighty is wrongt...

Cris Brown

If we are wrong justice is a fie. And we
are determined...fo work and fight until
justice runs down like water and
rightecusness like a mighty stream.”

The person who has received this first
award is someone who can be character-
ized by these words: dedication, service,
sacrifice and commitment. This person
has lost numerous, numerous hours of
overtime. This person is someons that
galvanizes other pecple into action that
makes other people act, is totally dedi-
cated fo the clients that she represents,
and Is totally dedicated to her job even if
it means sacrificing her own personal life.
So it is with great pleasure and a lot of
pride that | present the first Rosa Parks
Award to Cris Brown. if any of you have
any capital clients out there, Cris Brown
does absolutely the bast mitigation inter-
view of anybody in this state.

Remarks from Rosa Parks Award Reci-
pient:

it was a great honor to be chosen as the
first recipient of the Rosa Parks Award
among such a worthy field, any one of
which were equally deserving. | com-
mend Allison [and any other inveniors]
for the inception of the Rosa Parks
Award for excellence in support staff.

It was a very proud moment for me and
one that | will never forget. | thank sach
one of you that congratulated me and en-
couraged me.

 Rosa Parks Award Recipient:

Had | been able to think and talk | would
have said upen my acceptance of the
award: | share this award with the excel-
lent people with whom | have worked
with in the Eddyville post-conviction
office, but especially Hank Eddy, and the
tremendous staff in the Frankfort office,
especially Ed Monahan, and the numer-
ous CTU staf but especially Kevin
McNally and Neal Walker.

I do not feel | wouid have been eligible
for the award but for Mike Williams. Mike
has seen and encouraged my potential
and has utilized me 1o the fullest extent.

He has inspired me to press on when |
felt 1 had nothing further to give DPA and
the clients by the example of his untiring
efforts without reserve or personai con-
cemn, on the behalf of capital clients. He
inspired me, and has led me to beliave
that with creativity and hard worl, the
battle can be won at a time when | felt
defeated.

| am thankful for the excellent support of
the secretaries that have besn mostly re-
sponsible for the success | have enjoyed,
because without them, | am unable 1o do
my job efficiently and effortlessly. |
appreciate their hard work and dedica-
tion. We are a team in CTU. Especially,
| want 1o thank my friend, Lisa Fenner,
who was the sacret 1o my success for so
many years.

Cris Brown raceives the 1995 'Hnsa Pa:ks Award"
from Alllson Connelly, Public Advocate at the 23rd Annual Public Defender Contference
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Larry H. Marshall

Thess remarks were made by Alison
Gonnelly, Public Advocate, at the 28rd
Annual Public Defender Conference at
Lake Cumberiand in June, 1995 during
the Awards Banquet:

I'm very happy that everyone is really
interested, kind of Intrigued, as far as
who the mecipient was of this years
award, Even Dan Goystie tried to get in-
side information as far as who was this
year's winner, 5o | know it has generated
some interest this time.

Let me tell you a lile bit about this
years winner. This parson was nomin-
atad by over 44 separate individusls. He
can best be charactarized as not only
friand to the poor, but friend to all. His
dedication and his commitment to the

poor, to the public defender systam be-
975 and has continued to this
day. in tact, after | pulled his personnel

in typlcal fashion there was a
writing sample that looks Bke a law

:

This person has over 56 pubiished opin-
ions in the Courts of the Commonwealth
and In federal court today. No other state
is so lucky to have lts own body of Mar-

shall law. The Gideon Award goes this
year 1o Larry H. Marshall.

Remarks from the 1995 Gideon Award
winner:

Ot all the awards, honors and recognition
that | have ever received, | can truthfully
and honastly say that this Is the most --
recent.

No, in all sincerity, and to be brief, this
award is very appealling. Thanks to alt
my friends and colleagues from the
bottom of my heart.

W N Nn N N
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Larry H. Marshall recelved the 1996 Gideon Award from Alfson Connefly, Public Advocate
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i DPA’s 23rd Annual Public Defender
Training Conference
June 4-6, 1995 - Lake Cumberland State Park

Iy

RMMomorGalvuton ‘.I’okas;'um-noro:fﬁeleﬁdnow&k A
Bennett's Guide to Jury Selection, helpad us understand the critical
importance of jury questionnaires and effactive voir dire.

Liea Wayne, a Colorade public defender
from Denver educated us on
Cross-Examination of the Alleged Sexual Assault Victim.
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Torw Natale of West Paim Beach, Florida speaks to Tina
Maadows, DPA Training, just before he talis on Cuiting Edge
Cross-Examination: Images & Modals of Cross-Examination

R .

Paul Bottel of Nashville, Tennessee and Randy Whesler, head of the Karucky
Post-Conviction Defender Organization, sducate us on the skills of post-canviction

adin
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The Advocate now has an electronic mail address. You may reach us at
pub@dpa.pa.state.Ky.us via internet. if you have any questions or comments for a particular

Upcoming DPA, NCDC,
NLADA & KACDL Education

10th Trial Practice Persuasion (nstitute
October 8 - October 13, 1995
Kentucky Leadership Center

DUl Trial Practice Persuasion Institute
October 8 - October 13, 1995
Kentucky Leadership Center

24th Annual Public Defender Training
Conference

June 17-19, 1996

Executive Inn, Owensboro, Kentucky

*Since Sunday. June 17, 1996 is Father's

Day, our 1996 program is on Monday,

Tuesday & Wednesday.

NOTE: DPA Training is open only 1o
criminal defense advocates.

n B N BN

NCDC Theories & Themes
October 20 - October 22, 1985
Atlanta, Georgia

For more information regarding NCDC
programs call Marilyn Haines at Tel:
(812) 748-4151, Fax: {912} 743-0160 or
write NCDC, c/o Mercer Law School,
Macon, Georgia 31207.
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NLADA Defense of Drug Cases
September 7 - September 8, 1995
Baltimore, Maryland

73d NLADA Annuat Conferance
December 13-16, 1895
New Orleans, Loulsiana

For more information regarding NLADA

call Joan Graharm at Tel: (202)
452-0620; Fax; (202) 872-1031 or wrile
1o NLADA, 1625 K Strest, NW., Suite
800, Washington, D.C. 20006.
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KACDL Board Meeting

August, 1895

CLE & Visit to Kentucky State
Penitentiary

KACDL Annual Confersnce
Novermnber 10, 1985
Lexington, Kentucky

For more information regarding KACDL
programs cali Linda DeBord at (502) 244-
3770 or Rebecca Diloreto at (502) 564-
8006.
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author, your comments will be forwarded to them.

Anyone wishing to submit an article to The Advocate slectronically, please contact Stan Cope
at 100 Fair Oaks Lane, Ste. 302, Frankfort, KY 40601 or by phone, 502-564-8006.
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