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Interdependence. As public
defenders we must learn how
to work collaboratively with
the NBA and the other pals
of the criminal justice system
in Kentucky if the defense
voice is to be heard, The right to counsel is too
important to all Kentuckians for us to do any
thing less. Kentucky’s Bar Association Presi
dent, Marcia Milby Ridings, speaks to us on
working interdependently to right our priorities.

Drug Funding. Federal drug grants seek bal
anced funding but the recent allocation of
money shows defenders are not receiving a bal
anced amount.

Ethics. Executive Branch Ethics are important
for us to understand and follow. They are fre
quently difficult to understand in their appli
cation. We begin a series of articles on what the
law requires.

Mental Health. Harwell Smith, Ph.D. responds
to John Blume’s article on the requirements of
evaluation of mentally ill clients. We invite
further dialogue on this critical issue for criminal
defendants: competent mental health exams.

Experts. We explore why the failure of defense
attorneys to request funds for experts when the
case calls for help from an expert is increasingly
being found ineffective.

Publication Months Change. This issue we
begin a new publishing schedule. We will now
publish this Journal in the months of January,
March, May, July, September, November.

tint C. £Ionszhan, Editor
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Workjiuq Together to
fRight our fPrioiities

* 96% of the Public
Want Equal Justice

* 58% of the Public
Would Support Tax
Increase to Improve
the Quality of Justice

* Nationally, Public
Defense is Funded at
1/3 of the Prosecution

I’ve always been told that one is never to
begin talking with a group admitting one’s
weaknesses. I have to tell you, however,

I was a little intimidated to come and
speak with you today. My actual criminal
experience is not only limited, it’s almost
nonexistent.

I did start my career clerking for a Fed
eral Judge and had many more criminal
cases than civil ones. Through that time

I could see on a daily basis the outstand
ing work the public detenders did. During
that 2-1/2 years, I acquired a true admir
ation for the work of the public defenders
office.

After I started private practice 15 years
ago, I was totally a civil lawyer. So, I
pondered, what am I going to have to
say to these people that they don’t al
ready know? I struggled and found some
assistance from the law library. As part of
my research I found a really interesting
book titled, The Public Defender, sub
titled, The Practice of Law in the Shadow
of Repute,by Lisa J. Mcintyre. In the for
ward Ms. McIntyre sets forth a very inter
esting definition: "public defenders are
anomalies. They are paid by the state to
defend those who the state believes are
it’s enemies, and to question and when
ever possible to thwart the prosecution of
those whom the state respects as crim
inals.’

That’s a very interesting situation. Every-
lime you get a paycheck it is from the
Commonwealth of Kentucky. Everylime
you go to court the style of the case is
‘The Commonwealth of Kentucky vs. Joe
Blow" or sometimes even the "united
States of America vs. John Doe.’ In a
civil context I would be scurrying through
ethics opinions. You’ve got almost an in
herent conflict of interest in that situation.

I think it is to your credit that you have
not only survived but actually excelled in
representing the people against your so-
called employer.

The American people also believe that
the public defender system is doing an
excellent job. My research revealed that
the American public definitely believes in
the justice system, and it believes that
the justice system should be continued.

A poll conducted by the Gallop Organiza
tion for the ABA Journal last year re
vealed that 96% of respondents en
dorsed the idea that all Americans are
entitled to equal justice. I don’t know
much about polls, but I can’t imagine any
time when 96% of the people agreed it
was Sunday. That says an awfully lot.
But before we can feel good about the
public perception, that same survey re
vealed that only 14% of the respondents
believed it was very likely that the goal of
equal justice could be achieved. There
fore, you are faced with a situation where
everyone believes in equal justice but
these same people are skeptics. Even
more disturbing was a poll that just came
out in the June ABA JournaL That survey
that was conducted by Research USA in
March 1995 and questioned 436 adults.
These people were asked "How confident
are you that if you were charged with a
crime you didn’t commit, a jury would ac
quit you and you could have a fair re
sult?" Of the respondents, 21.8% said
they were not very confident that they
would be acquitted and 7.1% felt they
were not confident at all. Almost 30% of
these people felt that if they were wrong
fully charged with a crime, they were not
confident they would be acquitted.

This is a country when the presumption
of innocence is absolutely essential to
our criminal justice system. Somewhere
along the line we seem to have lost that
presumption. That’s probably something
you knew a long time before I did. As the
crime rate increases and the economy
weakens, and the cost litigation skyroc
kets, you are going to have to stretch
your budget to represent more and more
people.

Does anybody want to guess what per
centage of Federal, State, and Local bud
get is spent on criminal and civil justice
activities? Someone in the audience
guessed 1%. A 1994 Gallop Poll felt that
it was 27%. Most of the public thought
that more than 1/4 of the Government
budget was spent on the court system. I
hate to say it, but the person in the aud
ience was closer. The actual number is
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just over 3%. 3.3% of the governmental
budget is spent on civil and criminal acti
vities. That compares with 20.5% of the
overall Government budget, which is
spent on Social Insurance programs,
14% of the overall budget is spent for
Educational Libraries, 3.5% on Trans
portation.

The Government of the united States
and the Federal, State, and Local levels
spend about 74 billion dollars yearly on
the justice system. According to 1990 fig
ures of the U.S. Department of Justice,
the total Government spending in the jus
tice area was about $299 per capita.
That was broken down to $37 per capita
for courts, $22 for prosecutors, $7.00 for
public defenders. Approximately 1/3 of
what is spent for prosecution is given to
the public defenders system. Additionally,
$128 per capita is spent each year for
police and $100 for corrections. When
one realizes that in 1990 $956 was spent
on each resident to service our debts and
$49 per capita for Space research and
technology, one has to wonder where the
priorities lie in our Government.

96% of American people believe that all
Americans have the right to equal justice.
But our Government is spending 7 times
that for Space Research than it spends
to provide adequate defense for the poor.
What we have got to do is to look at our
priorities, not only in such questions as to
why we spend more on Space Research
than adequate legal counsel, but I think
we have to look at the entire justice
system.

Deborah Rhodes who is a Professor at
Stanford Law School, recently wrote an

article about a Judge in California who
worked 10 days trying a commercial liti
gation case involving about $100,000.
Let me first state that I am a civil aft orney
and I don’t find that particularly shocking.
I think that is probably par for the course
in a commercial case. But during that
same 10 day period, a Judge in a dom
estic relations court in California would
be expected to process 1,000 cases in
volving children. It makes one stop and
wonder about priorities.

In 1994 a Gallop poll sponsored by the
ABA showed that 58% of the people who
responded said they would support a tax
increase to improve the quality of the
justice system. I frankly have a little
trouble with that because I have been
turning on the news and there is talk of
more and more budget cuts. Maybe it is
just the politicians and the news media,
but it appears to me that trend is to limit
rather than expand absolute right to
counsel in criminal defense cases, part
icularly at the appellate level.

Lisa McIntyre’s book is divided into sec
tions and the last section was entitled,
Pub/ic Defense Lawyers and Their Soc
iety The very last chapter was entitled,
But How Can You Sleep At Night? Trust
me, as an insurance defense attorney I
have heard that more times than I would
want to admit. I have also noted that
every time I go to a high school to speak
on career day, the students ask "Ms. Rid
ings, you couldn’t represent someone like
Jeffrey Dahmer could you?" It never fails
that someone wants to know "How could
you possibly represent someone like
that?" It appears to me that our public is
in theory supportive of the concept that

everyone is entitled to competent counsel
but it is not so sure it wants you to be
that competent. I know that it is occa
sionally troublesome to have your choice
of professions questioned by the very
people who claim to believe in equal jus
tice. I am sure you are also aware of all
the studies that show this very group, the
Public Advocates, provide equal, and
more often superior, defenses to the
clients that you represent. What you are
doing is protecting the rights of your
client.

I don’t think there is any doubt that there
is going to be a change in all aspects of
the law: civil, private, and criminal. These
changes are no doubt going to affect
your profession. But I’m confident that as
attorneys we’ll have no problem adapting
to these changes, because we’re going
to continue to provide our clients with
excellent representation.

Judge Max Swinford was a Federal
Judge for the Eastern and Western Dis
tricts of Kentucky. He wrote a wonderful
book called the Kentucky Lawyer1963.
This is a funny and uplifting book and it
makes one feel really good about being
a lawyer. I would recommend it to each
of you. I believe it is out of print but many
libraries still have it. Judge Swinford
described a situation when Senator
Alben Barkley, who was then a part of
the Kentucky Delegation from Congress
called upon President Woodrow Wilson
to seek support for a Kentucky Judge
who was being considered for a vacancy
on the United States Supreme Court.
Senator Barkley recalls that the President
leaned back and asked, "Gentlemen,
does your candidate believe that the law
grows?"

Providing the best quality representation to persons facing loss of life or imprisonment should
be the highest priority of legislatures, the judiciary, and the bar. However, the reaUty is that it
is not. So long as the substandard representation that is seen today is tolerated in the criminal
courts, at the very least, this lack of commitment to equal justice should be acknowledged and
the power of courts should be limited. So long as juries and judges are deprived of critical
information and the Bill of Rights is ignored in the most emotionally and politically Charged
cases due to deficient legal representation, the courts should not be authorized to impose the
extreme and irrevocable penalty of death. Otherwise, the death penalty will continue to be
imposed, not upon those who commit the Worst crimes, but upon those who have the
misfortune to be assigned the worst lawyers.

-Stephen B. Bright, Counsel for the Poor
The Death Sentence Not for the Worst Crime
But for the Worst Lawyer,
103 Yale L.J, 1835, 1883 1994
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Judge Swintord went onto explain as fol
lows, "Mr. Wilson who is probably the
most profound scholar of constitutional
government and law to ever occupy the
office of President. then explained. The
Law is not something small but it is
something big. It maybe likened to a
great oak whose ancient beginning is un
known to all living people. For many de
cades it has stood in the forest and
grown into a gigantic tree, giving beauty
and shelter to all its surroundings. So
long as it grows it will flourish and be of
greater beauty and blessing but if there
should be placed an iron casement
around it’s trunk it would cease to grow
and surely die. The same may be said of
the law. It must continue to grow and
reach out and shelter more and more
people. Its blessing and security cannot
be limited to the fortunate or the few. It
must cast its shadow of certain justice
over mankind. It must stand for the dig
nity of the individual throughout all the
earth."

I am confident that whatever the future
brings, dedicated people like you will
meet the new changes and continue to
grow with the law.

MARICA MII..BV RIDINGS
President, Kentucky Bar Association
Hamm, Milby & Ridings
120 North Main Street
London, XV 40741-1369
Tel: 606 864-4126
Fax: 606 878-8144

Marcia Mi/by Ridings is the 62nd
President of the Kentucky Bar Associa
tion. She is a 1976 graduate of the
University of Kentucky College of Law
with distinction. There, she was a staff
member of the Kentucky Law Journal,
Her undergraduate degree was Magna
Cum Laude from Georgetown College in
1970 and she has a masters from the
University of Kentucky in 1973. From
1976 through 1979 she was c/em for

Eugene Si/er, Chief Judge of the United
States District Cowl for the Eastern and
Western Districts of Kentucky. She
served on the Franklin County Board of
Education and was a business education
teacher at Franklin County High School
from 1972-1973. Her many KBA activities
include being a member of the Task
Force on Gender Fairness, co-chair of
the Committee on Jury Instructions, for
mer chair on the Committee on Women
in the Profession, member of the Task
Force on Minorities. She has been a
delegate to the 6th Circuit Judicial Con
ference on five occasions and has
served on the 6th Circuit Rules Advisory
Committee since 1993. She is active in
many civic organizations including the
First Christian Church of London and the
Board of Directors of Leadership Ken
tucky

fkTcnnwky ‘S CriminalJustice fBualget
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!Mentaf51alt/I Issuesin Criminal Cases,Tevisite&
IntroducingSomeQeality Into the fRiumePosition

Beginning in 1994 and continuing under
a new head of steam since the Binion V.
Commonwealth, Kentucky Supreme
Court decision in 1995, an effort has
been made in The Advocate to lay out
the case that the indigent defendant is
entitled to his own psychiatrist and full
team of professionals in cases where the
defendant’s mental condition may be an
issue. Since the Binion decision, a mis
use of the circumstances and ruling in
the U. S. Supreme Court case of Ake v.
Oklahoma 1985 has led to increasingly
bolder and less solidly based calls in The
Advocate for services to indigent clients
which go well beyond anything a reason
able person could propose. With the pub
lication in the August 1995 Advocate of
an article by John Blume, following so
closely an excellent article on neuropsy
chological testing by Dr. Marilyn Wagner,
it is necessary for someone with a sym
pathetic but rational view to speak to a
few of the more outlandish, not to say in
sane, remarks of Mr. Blume.

Surely no one can disagree with Blume’s
call for competent forensic mental health
evaluations and it is legitimate to expect
that any mental health evaluation meets
"existing standards" for such work. Mr.
Blume uses selections from a variety of
articles to evolve what he has deter
mined is the ‘proper standard of care."
He notes that a regional or local standard
of care is not good enough.

Blume insists that adequate care in
cludes history taken from someone other
than the patient and a thorough physical
exam. He remarks, accurately, that "the
standard mental status exam cannot be
relied upon in isolation as a diagnostic
tool in assessing the presence or ab
sence of organic impairment." Blume fists
12 types of patient records including "all
available records for both the client and
significant members of his family,’ which
the competent clinician must review. He
notes that, "other family members,
friends and persons with knowledge
about your client must be interviewed,"
Mr. Bfume goes on to suggest that noth
ing short of a complete neuropsycholog
ical exam as well as ‘laboratory tests,
including blood and endocrine workups"

are part of the national standard of care
to which each client is entitled.

While Mr. Blume summarizes well the
possible needs of the indigent mentally
disturbed client, his views on what consti
tutes a national standard of care are rele
vant only in Valhalla, Beyond the pas
tiche of references in psychiatry manuals,
Blume does not substantiate his model
for a national standard. Fortunately there
are now data, published in October 1995,
which speak to the current national
standards of care for forensic psycholog
ical/psychiatric evaluations.

Randy Borum, Psy.D. and Thomas Gris
so, Ph.D., whom readers will recognize
as the preeminent figure in the develop
ment of forensic assessment instruments,
surveyed 53 forensic psychologists and
43 forensic psychiatrists, the vast ma]
ority board certified in the forensic area.
These professionals were first asked if
they wanted to participate in a survey
about essential and recommended fea
tures of Competency to Stand Trial CST
and Criminal Responsibility CR exams.
Those interested, presumably among the
more conscientious of the group, then
completed questionnaires. The results
have been presented at the American
Psychological Association and the full re
port appears in Professional Psychology:
Research and Practice 1995 Vol.26 #5
pp. 465-473.

In the Borum and Grisso study clinical
data regarded as "essential" for both
CST and CR evaluations were:

* psychiatric history
* current mental status
* information from a formal mental

status exam
current use of psychotropic medicine

Elements essential for CR but not CST
evaluations were:

* information reviewed in past mental
health records

* police information about defendant’s
behavior at the time of the offense
information about prior psychiatric
diagnoses

* information about presence/absence
of substance abuse

Elements seen as essential by both pro
fessions for CST evaluations were:

* understanding of charges/penalties
* understanding of possible pleas
* appreciation of consequences of a

guilty plea and accepting a plea
bargain

* understanding of roles of trial
participants

* ability to communicate with legal
counsel

* ability to consider advice collaborate
with of counsel

* ability to make decisions process
information without distortion due to
mental illness

Drs. Borum and Grisso further sampled
views on what is important, recom
mended, and contraindicated in these
exams. Interestingly, preliminary reports
of the data indicate that only 20% of for
ensic psychologists and no forensic psy
chiatrists felt that neuropsychological
testing was "almost always" indicated in
CR exams and the percentages are even
smaller for CST exams 11% and 0%.

Here then is the first research attempt to
establish what fully credentialed forensic
mental health professionals regard as the
national standard for CST and CR
exams. We see that standards do not
routinely include a physical or neuro
logical exam. They do not include a his
tory taken from someone other than the
patient. They do not include evaluation
beyond the mental status exam.

The central point here is that Blume is
not describing the national standard for
forensic mental evaluations but rather is
supplying the reader with an attorney’s
view of an ideal standard. It is worth not
ing that CR and CST evaluations øone
under the Bluegrass Regional contract
with the Kentucky Correctional Psychia
tric Center always exceed the national
standard delineated by Borum and Gris
so. It is also important to remark that part
of any CR or CST exam is an adequate
screening for potentially significant
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factors germane to the ultimate question.
Professional diligence requires appro
priate referral under these conditions, but
it does not require, as Blume seems to
say, that every imaginable factor in any
patient’s CR or CST be exhaustively
evaluated based merely on the fact that
someone feels the defendant’s CR or
CST is at issue.

One final remark about Ake v. Oklahoma.
Recent hoopla has perhaps begun to ob
scure the central error of the mental
health professionals in the case which

rendered inadequate the representation
of Ake. The central error was that the
psychiatrists who examined Ake never
examined him tar criminal responsIbil
Ity yet they testified to hIs criminal
responsibility at trial. This was an inex
cusable breach of the rights of Mr. Ake,
but many of the claims about the implica
tions of Ake for Kentucky defendants fol
low a tortuous, obscure path from this
origin.

Harwell F. Smith, Ph.D., is one of 10
board certified clinical psychologists in

Kentucky but is not among the 3 board
certified forensic psychologists. A 1978
graduate of the University of Tennessee,
his practice in Lexington is a psycho
therapy based practice. Under contract
with Bluegrass Regional Mental Health-
Mental Retardation Board, Inc., Smith
has performed over 300 CR and CST
exams since 1988. He also does private
forensic evaluations in criminal, guard
ianship and personal injun, cases.

es ta Es ES ES

How Much Certainty?

It is also important in our free
society that every individual go
ing about his ordinary affairs
have confidence that his govern-
ment cannot adjudge him guilty
of a criminal offense without
convincing a proper factfinder of
his guilt with utmost certainty.
Lest there remain any doubt
about the constitutional stature
of the reasonable doubt

Evidence & Preservation Manual 2d Ed. 1995

standard, we explicitly hold that
the Due Process Clause protects
the accused against conviction
except upon proof beyond a
rea-sonable doubt of every fact

The Kentucky Department of Pub
lic Advocacy, 1995 Evidence & Pre
servation Manual 2d Ed. is
available for $39.00, including
postage & handling. This 96 page
work includes the entire text of
the Kentucky Rules of Evidence,
Commentary to each rule written
by Jefferson District Assistant
Public Defender, David Niehaus,
an extensive article on preserva
tion by Marie Allison, Julie Namkinnecessary to constitute the crime

with which he
Winship, 397

,. C **áa ?,**,
2d

*0

ii!:

1970.

is charged. In Re
U.S. 358, 364

& Bruce Hackett, a table of cases which have cited to the KRE,
a KRE Users Guide, and other evidence and preservation articles.
Send check made payable to Kentucky Srate Treasurer to:

Tina Meadows, Training & Development
Department of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankforl, Kentucky 40601
Tel: 502 564-8006; Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us

* Congratulations on the excellent production of Evidence &
Preservation Manual 2d edition. It is such an excellent piece
of work that I have ordered additional copies for every lawyer in
my office. - Frank E Haddad, Jr., Attorney at Law, Louisville,
Kentucky
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Etecutivefl3rancli Ithics Commission

The citizens of Kentucky have a right to
expecl honesty from state employees
and have confidence in their government.
The goal of the Executive Branch Ethics
Commission the "Commission" is to as
sist public servants in providing the pub
lic with the highest ethical standards of
public service. This article is designed to
acquaint you with the Executive Branch
Code of Ethics the "Ethics Code", the
Commission, and its staff. Following is a
general overview:

Inception

The predecessor to the Ethics Code, Ex
ecutive Order 91-2, was issued by Gov
ernor Brereton Jones soon after he took
office in December of 1991, and estab
lished a limited code of ethics applicable
to all officers and employees of the exe
cutive branch of state government. Dur
ing the 1992 session of the General As
sembly, the legislation which is now
known as the Ethics Code was enacted.
The Code became effective on July 14,
1992 and the Governor appointed the
first five members of the Commission on
August12, 1992. During the 1993 special
session of the General Assembly, legisla
tion was passed pertaining to executive
agency lobbying.

Commission Members

The current members of the Commission
represent several geographic areas of
the state and have specialized in diverse
professions. They are:

L.ynda Thomas. Ms. Thomas, of Lexing
ton, is an original Commission member
appointed on August 12, 1992. She is a
Ph.D. candidate in Communications at
the University of Kentucky and is em
ployed by the Kentucky Educational
Television Foundation.

Martin Huelsmann. Mr. Huelsmann, of
Fort Mitchell, is an original Commission
member appointed August 12, 1992. He
is a law professor at Chase Law School
at Northern Kentucky University where he
teaches legal ethics; he is also active in
state bar matters pertaining to legal
ethics.

Ruth Baxter. Ms. Baxter, of Carrollton,
was appointed to the Commission on

November 4, 1993. She is a practicing
attorney and also participates in state bar
matters of legal advertising.

Dr. Randall Wells. Dr. Wells, of More-
head, was appointed to the Commission
on December 5, 1994. He is a former
education professor at Morehead State
University and is currently the university’s
Coordinator of School Relations.

Rt. Rev. Don Adger Wlmberly. Bishop
Wimberly, of Lexington, was appointed to
the Commission on July 19, 1995. He is
the bishop of the Lexington Diocese of
the Episcopalian Church.

Commissioners are paid a per diem of
$100 for each day they meet. Meetings
are usually held on a monthly or bi
monthly basis, depending on the amount
of work which must be accomplished by
staff between meetings. Commissioners
also receive reimbursement for actual
expenses they incur in executing their
responsibilities.

Staff

The Commission employs four staff
people who are located in Room 273 of
the Capitol Annex in Frankfort:

Jill LeMaster, the Executive Director,
oversees the day to day operation of the
Commission. Ms. LeMaster is a CPA for
merly associated with the State Auditor’s
Office.

Lori Planery, the General Counsel, pro
vides legal advice to the Commission
and participates in Commission adjudica
tory proceedings. Ms. Flanery was pre
viously an attorney with the Public Ser
vice Commission and the law firm Wyatt,
Tarrant & Combs in Lexington.

Jo L.edford, an Executive Secretary, has
worked for the Department of Education
and came to the Commission staff dir
ectly from the Governor’s Office.

Jenny May, an Executive Secretary, is
new to state government; she was em
ployed previously in the private sector.

Each of the staff members is committed
to assisting those who are regulated by
the Commission with their lilings and

other responsibilities under the Ethics
Code. Several new publications and
forms were issued recently: a guide for
executive branch employees; a handbook
for executive agency lobbyists and their
employers; a compilation and index of all
advisory opinions issued to December
31, 1994; and new forms for Statements
of Financial Disclosure and lobbying
registration and updates. The Commis
sion’s first biennial report will be pub
lished no later than December of this
year and will detail the activities of the
Commission during the past two years.
The Commission promulgated recently
new administrative regulations and is re
viewing currently the Ethics Code to pro
pose new or amended legislation for the
1996 session of the General Assembly.

If you are interested in obtaining copies
of any of this material, or if you have any
questions about the Ethics Code, contact
the Commission staff at 502 564-7954.

Jurisdiction

The Commission is charged with the re
sponsibility of regulating two groups:

1. Employees of executive branch
agencies; and

2. Persons and employers who lobby
executive branch officers and em
ployees concerning financial deci
sions.

Employees

Regarding executive branch employees,
the Commission regulates:

1. Acceptance of gifts and gratuities;
2. Conflicts of interest;
3. Outside employment; and
4. Post-employment.

The Ethics Code also requires certain
management personnel to file with the
Commission annual Statements of Fi
nancial Disclosure, detailing their
financial holdings and transactions,
sources of income, and gifts.

Lobbyists

The Ethics Code requires that executive
agency lobbyists and their employers
register with the Commission within ten
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days of the engagement of the lobbyist
by the employer, and file updated State
ments of Expenditures and Financial
Transactions every four months.

Future articles in this series will address
specific requirements for executive
agency employees, executive agency
lobbyists and employers of those lobby-
ists.

Advisory Opinions

The Ethics Code establishes a mechan
ism whereby persons affected by the
Ethics Code may request an advisory
opinion from the Commission in an effort
to guide their own conduct. if you have a
question about the Ethics Code you
should contact the Commission staff to
determine whether the Commission has
issued relevant advisory opinions to
which you may refer. If no such opinions
exist, you may request one, in writing, by
relating all pertinent facts and setting
forth your question in as much detail and
as clearly as possible. The Commission
staff will research the issue and draft a
proposed opinion for the Commission to
consider at its next meeting. Requests
which are received at least two weeks
prior to a Commission meeting will usual
ly be answered at that meeting.

Enforcement and
Adjudicatory Procedure

The Commission accepts formal com
plaints filed against individuals under its
jurisdiction. Complainants should indicate
the identity of the alleged violator,
describe in detail the event which is be
lieved to be a violation, and cite the
statute violated, if known.

The Commission must initiate a prelim
inary investigation into the allegations
contained in a complaint, and forward the
complaint to the alleged violator within
sixty days.

The Commission is also permitled to ini
tiate a preliminary investigation on its
own motion. In that situation, the Com
mission will forward to the alleged vio
lator a notice that the investigation has
been initiated, along with a brief explana
tion of the particular statutes which may
have been violated.

If, at the conclusion of the investigation,
the Commission determines there is not
sufficient evidence of a violation, it will
notify immediately the alleged violator,
and the complainant, if one exists, that
the investigation has been concluded.

The existence of the investigation and its
resolution remain confidential.

If the Commission determines there is
probable cause of a violation it may take
one of two actions. It may issue a conf i
dential reprimand to the alleged violator
or it may initiate an adjudicatory pro
ceeding. A confidential reprimand could
be sent if mitigating factors exist, such as
a lack of loss to the state, a lack of bene
fit to the alleged violator, or the lack of a
negative impact on the public’s percep
tion of state government. The existence
of the investigation and the resolution of
the matter is kept confidential if the Com
mission issues a confidential reprimand.

The investigation and resulting action be
come public if the Commission initiates
an adjudicatory proceeding. This admini
strative proceeding is conducted pur
suant to the Kentucky Rules of Civil Pro
cedure and the Commission is bound by
the Rules of Evidence when presiding
over adjudicatory hearings.

Penalties

If the Commission determines there is
clear and convincing proof of a violation
of the Ethics Code, it may:

U issue an order requiring the violator
to cease and desist the violation;

* issue an order requiring the violator
to tile any report, statement or other
information;

in writing, publicly reprimand the vio
lator, and send a copy to his appoint
ing authority;

* in writing, recommend to the viola
tor’s appointing authority that he be
removed or suspended from office or
employment;

* issue an order requiring the violator
to pay up to $2,000 in civil penalty
for each violation.

Any violation of the Ethics Code which
substantially influenced the action taken
by an executive branch agency is
grounds for voiding, rescinding, or can
celling the action.

Also, violations of KRS 1 1A.040 are
Class D felonies which the Commission
refers to the Attorney General for prose
cution. Violations of KRS I1A.0401 to
7 result in forfeiture of the violators
employment or office, and any person
who maliciously files a false charge or
misconduct shall be fined up to $5,000
and/or imprisoned for up to one year.

The Ethics Code also contains criminal
penalties for executive agency lobbyists
and their employers for intentionally
faikng to register or filing a false
registration statement with the Commis
sion, and provides that there exists a civil
cause of action against lobbyists or em
ployers whose false statements damage
a state official or employee.

Finally, the Ethics Code provides civil
penalties for failure to make required
filings by executive agency lobbyists,
their employers, and certain executive
agency officers and employees. Final
actions by the Commission may be ap
pealed to the Franklin Circuit Court within
thirty days.

LORI H. FLANERY
Executive Branch Ethics Commission
Capitol Annex
702 Capitol Avenue
Frankfort, Kentucky 40601
Tel: 502 564-7954

Lori has been General Counsel for the
Executive Branch Ethics Commission
since 1994. Previously she was a staff
attorney for the Public Service Commis
sion April 1992-September 1994 and as
associate attorney with Wyatt, Tarrant, &
Combs September 1990-April 1992.
She is a 1990 graduate of U.K Law
School where she was a member of the

Journal of Mineral Laws & Policy and
author of "Inequitable Valuation in Regu
latory Taking Cases: Compensation that
‘Goes Too Far,’" Journal of MineralLaw

&Policy, Vol. 6, No. 1.

?s s ès is is

The Department of Public Advocacy maintains a complete set of Executive Branch Ethics Commission advisory
opinions so they can be readily accessed by members of the Department. If you would like to obtain a copy of
any advisory opinion or look at them generally, you can contact Allison Connelly, the Public Advocate, or Vince
Aprile, General Counsel, at 100 Fair Oaks Lane, Suite 302, Frankfort, Kentucky 40601; Tel: 502 564-8006; Fax:
502 564-7890; E-mail: aconnell@dpa.state.ky.us or vaprile@dpa.state.ky.us.
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Restoration to civil rights is one of many
functions afforded the governor of Ken
tucky under the Kentucky Constitution.
This function is granted at the prerogative
of the governor and can be altered and/
or deleted at anytime during an admini
stration.

Restoration to civil rights only restores
the right to vote and run for and hold
public office. Restoration to civil rights
does not restore the right to own, pos
sess or transport a firearm or serve on a
jury. Since the Federal Bureau of Alco
hol, Tobacco and Firearms no longer has
the funding to process individual investi
gations for relief of firearms, the only way
to obtain this relief for state convictions,
having been convicted of a crime against
the state is to request a pardon from the
governor. Any person who has already
been restored to civil rights may also
apply for a pardon if seeking relief of the
firearms disability.

A gubernatorial pardon will restore the
right to vote, run for and hold public
office, the right to serve on a jury and the
right to own, possess and transport a
firearm. Federal convictions, having been
convicted of a crime against the federal
government, must request a pardon from
the President of fhe United States.

Most states automatically restore a con
victed felon’s rights upon completion of
the sentence with the exception of Ala
bama, Florida, Iowa, Mississippi, Nevada,
New Mexico, Utah, Virginia, Washington
and Wyoming, who like Kentucky require
application to the governor for restoration
to civil rights. Exactly what rights are lost
and what firearms privileges are lost vary
from state to state.

Registering or re-registering to vote prior
to restoration of civil rights is a violation
of the law which provides a maximum
penalty of 5 years in prison.

Owning, possessing or transporting a
firearm prior to relief of this disability is in
violation of both state and federal laws
and punishable under current federal and
state penalties.

WHO NEEDS TO APPLY

Any person living in the state of Kentucky
and having been convicted of a felony in

any court in this or any other state loses
the right to vote, to run for and hold pub
lic office. Misdemeanant convictions do
not need to apply since no rights are lost.
Juveniles convicted of a felony, as an
adult, will need to apply once the convic
tion has been completed.

POLICIES AND PROCEDURES

Current policy for restoration to civil
rights requires the applicant to have com
pleted their sentence either by having re
ceived a final discharge from parole, hav
ing completed service of the sentence in
either a state or federal institution or
having the probated sentence expire. The
applicant must not be under indictment or
having pending charges and should not
owe any court-ordered fines or restitu
tions. If all of these requirements have
been met, an application for restoration
to civil rights can be completed immed
iately upon eligibility and submitted to the
Division of Probation and Parole for pro
cessing.

To request an application the applicant
can call or write our office and an appli
cation will be sent to them. The secretary
of state’s office requires a fee of $2.00
to issue the certificate and needs to ac
company the application for processing.

Since our office only maintains records
for convictions received in Kentucky
courts anyone applying for restoration
who received a felony conviction in any
other state or in a federal court must pro
vide a copy of the conviction/judgment of
final sentence, a copy of the final release
and proof that any court imposed fines
and/or restitutions have been satisfied.

THE PROCEDURE OF
RESTORATION TO CIVIL
RIGHTS

When applications are received in our
office they are stamped, logged and sep
arated into 3 groups:

1 probated cases,
2 state cases where time was served

and
3 federal/out-of-state cases.

The process begins as follows:

1 Probated cases are processed im
mediately by searching our records
for the probated information. Proba
tion information is maintained on in
dex cards. If our office does not
have f his information the last super
vising probation and parole office is
contacted to verify the information.
Once the information is verified a
form letter to the commonwealth at
torney in the county of conviction is
submitted, to notify their office and
the public in general that the appli
cant has applied for restoration to
civil rights and to also request any
available information their office may
have on possible pending charges
or indictments on the applicant. We
ask the commonwealth attorney to
respond within 15 days of receipt of
our request. if after that time we do
not receive a response, a form to the
governor is completed with the appli
cation and $2.00 fee attached and
forwarded for consideration. The total
time elapsed to complete this pro
cess is approximately 3 weeks.

2 State cases are processed different
ly. Several factors play a pan in the
processing of the state cases, such
as, how soon after completing the
sentence or receiving a final dis
charge did the applicant apply? If the
answer is immediately, the file will be
readily accessible from the office of
offender records and the process will
be completed the same as the pro
bated cases. If the applicant waits 1
month or longer after the sentence
has been satisfied then the file must
be retrieved from archives this adds
approximately 2 weeks more to the
process to receive the file before the
procedure of sending the form letter
to the commonwealth attorney can
occur and then forwarding to the
governor for consideration. Average
time to complete this process is
approximately 5 to 7 weeks.

3 Federal or out-of-state cases are
processed immediately to the gov
ernor for consideration provided all
required documents of the conviction
have been received.
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Each application is handled individually
and may not be processed exactly as
stated due to several factors, such as, if
a previous conviction was omitted and
another file was needed to be requested
from archives, if the conviction is 20
years old or older our records have been
destroyed or information is limited, the
applicant has multiple prior convictions
time spent sorting and obtaining files,
the applicant is using another name
when applying time spent to find the
name convicted under or information is
not given on the application i.e.: crime,
sentence, court of conviction causing a
hand search to determine what informa
tion we have to process the application.
All these delays can add an additional 1
to 2 weeks to the processing time.

Records checks will only occur if addi
tional information is needed and not
accessible by our office. In the event our
office is informed of any pending charges
or indictments the application and $2.00
fee are returned with instructions to re
solve the pending charges before further
processing can occur.

All applications and information pertain
ing to each case are maintained and se
cured in our office until forwarded to the
governor for consideration.

Once in the governor’s office our office
no longer maintains control over the ap
plication and can not accurately state
how long it will stay in this office. Pre
vious experience shows the application
can be in the governor’s office anywhere
from 3 weeks to 6 months before being
returned, however, each application is
considered on a case by case basis and
time stayed in the governor’s office will
vary individually.

Once the certificate is issued and re
turned to our office copies are made and
mailed to the appropriate state agencies
and to the applicant. A copy of the cert
ificate is maintained in the circuit clerk’s
office in the county of conviction and in
the probation and parole office super
vising the county of conviction and/or
where last supervised. A copy of the re
storation is maintained in our office as
well as in the office of the secretary of
state as the official keeper of the records.

Any information pertaining to records for
restoralion to civil rights should be dir
ected to the office of the secretary of
state since that office is the keeper of all
records and will be most accurate.

It should be noted that towards the end
of an administration, approximately 2
weeks prior to inauguration of a new gov

ernor, applications are held until the new
administration takes office and the new
policies are in place, causing uncontrol
lable delays in processing. Processing is
put on hold beginning December 1 until
mid January.

CURRENT ADMINISTRATION’S
RESTORATION STATISTICS

In 1992, 131 applications for restoration
to civil rights were forwarded to the gov
ernor for consideration. 120 applications
were restored and Ii were denied.

in 1993, 162 applications were forwarded
to the governor for consideration and all
162 were granted restoration.

In 1994, 785 applications were forwarded
to the governor for consideration and
all 785 were granted restoration. Of those
785, 2 that were previously denied restor
ation in 1992 were granted restoration in
1994.

In the event the governor should deny
the request for restoration to civii rights,
the application and $2.00 fee are re
turned to the applicant simply stating
their request was denied and they must
wait a period of 1 year before reapplying.
No other explanation is given or neces
sary.

COMMON ERRORS

The biggest mistakes causing delays of
processing are failure to attach the $2.00
fee, failure to sign the application and/or
have a probation and parole officer or a
notary public sign the application, failure
to provide documents attesting federal or
out-of-state convictions or court orders
releasing from probated convictions, fail
ure to answer all questions on the appli
cation, submitting the application prior to
having completed a probated sentence
or having been issued a final discharge
from parole and submitting an application
while owing outstanding fines and/or re
stitutions and/or having pending charges
and/or indictments.

If any of these mistakes occur, the appli
cation is returned to the applicant with
instructions of what is necessary to begin
processing the request for restoration.

If an application is submitted along with
a request for an early final discharge
from parole or prior to having been
issued an early final discharge by the
parole board, that application is not
processed but kept in our office pending
a decision from the parole board. Once
the early final discharge is issued the

application is processed as previously
explained. if the request is denied the
application is returned informing the
applicant of the parole boards decision to
deny the request and to wait 1 year be
fore again requesting the early final dis
charge and resubmitting the application
for restoration to civil rights.

The most frequent question asked: "Am
I still a citizen of the United States and
can I get a job without having my civil
rights restored?"

The answer is "yes,’ if you were born in
the United States or became a citizen
through the Department of Naturalization
and Immunization you are still a citizen
with certain restrictions only restoration to
civil rights or a pardon can lift.

Any person having been convicted of a
felony and upon completion of the sen
tence imposed, should be able to obtain
employment regardless if they have been
restored to civil rights. However, a person
may be denied public employment or an
occupational or professional license on
account of a felony conviction. KRS
335B.010, 3358.020. E.g., insurance
KRS 304.9-4401f; dentistry KRS
313.1301; nursing, KRS 314.0911
bfl; medicine KRS 311.5954.

THE APPLICATION

Review of the application, which follows
this article, both front and back shows it
is self explanatory and very simple to
complete. If read carefully and complete
ly no delays in processing would occur.
No additional documents unless speci
fied or letters of character reference are
necessary to the processing. if the appli
cant wishes to attach such, those docu
ments and/or letters will be forwarded
along with the application and $2.00 fee
to the governor for his review and consid
eration.

MARIAN YOUNG
Administrative Assistant
Department of Corrections
Central Office/
Division of Probation and Parole

514 State Office Building
Frankfort, Kentucky 40601
Tel: 502 564-4221, ext. 247
Fax: 502 564-5229

Marian Young has been employed by the
Department of Corrections for 6 1/2
years. For the last 4 years she has been
specifically working in Corrections’ Divi
sion of Probation and Parole with the
procedure of restoration to civil rights.
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P: 406 JUSTICE CABINET

Rev. 4/95
DIVISION OF PROBATION AND PAROLE

APPLICATIONFOR RESTORATION TO CIVIL RIGHTS

PLEASE READ INSTRUCTIONS ON REVERSE SIDE PROBATION #_

1. Name used at Time of Conviction Please Print INSTITUTION #

2. Present Address Phone lip______
include city & state

3. Date of Birth SSN * -- - Aliases Used____________________

4. Most Recent Felony Convicted of:__________________________________________

5. Sentence_______________________________ Probated for Years

6. Court of Conviction Date Convicted__________
county & state

7. Institution First Entered________________________________________
address, city & state

8. Date Entered Institution____________ Conditional Release Date

9. Date Paroled

_________________

Date of Final Discharge

Date Probated

________________

Date Probation Expired

Name of Last Supervising Officer & County

FEDERAL SENTENCES; Date Sentence was Terminated

________

10. Are you under Indictment? Yes_ No_ Explain:

_____________

11. Do You have Any Ou tstanding Fines? Y es_ Nc_ Explain:

12. List Any Previbus Felony Convictions: ANumber, Institution, State; BCrirne
C Sentence; D Date Convicted; CE Date & Method of Release; F Date of Final
Discharge:

Commonwealth of Kentucky
County- of

_______________________

The Affiant,

______________________,

states that the foregoing statements are
true and correct.

Signed____________________________________

Subscribed and sworn to before me by
this

_______

day of

_______________,

19_.

Notary Public or Probation & Parole Officer
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All persons who have been convicted of a felony in any court in this or any

other state loses the right to vote and to hold public office. It is the
prerogative of the Governor afforded him under the Kentucky Constitution to
restore these rights.

To be eligible for restoration of civil rights applicants must have received a
Final Discharge from parole or the sentence either time served or probated
must have expired, whichever is applicable, and must not be under felony
indictment, have y pending charges or have and/or owe any outstanding fines
and/or restitutions. If these requirements have been met, an application must
be completed, signed and witnessed by a notary public or a probation and parole
officer. A fee of two dollars is required by the Secretary of State’s Office.

For those convicted in a federal or out-of-state court, a copy of the
conviction/judgment of final sentence, a letter from the former parole officer
attesting to the final discharge and proof of any fines and/or restitutions
ordered must be attached to the application.

Restoration of Civil Rights DOES NOT give a convicted felon the right to
turchase, own or have in possession a firearm or other weapon.

Registering or Re-registering to vote prior to restoration of civil rights is a
violation of the law which provides a maxim-urn penalty of five 5 years in
prison.

Failure to answer all questions on the application or to provide required
documents will result in the delay of processing and the return of your
application.

MAIL THIS APPLICATION AND A $2.00 CHECK OR MONEY ORDER, PAYABLE TO THE KENTUCKY
STATE TREASURER, TO:

Justice Cabinet
Department of Corrections
Division of Probation and Parole
514 State Office Building
Frankfort, Kentucky 40601

attn: Marian Young

November 1995, The Advocate, Page 13



* U...-
*1**

*

iCit’. -

_u U U U I * I I -._. U U U I
U.. * . *. -

flcentuckyJusticeCabinetikwath$63 9riffion
Two DPA Federal Drug Requests

In May, 1995 the Department of Public Advocacy submitted two grant applications to the Kentucky Justice Cabinet for federal drug
grant monies: 1 representation for indigents charged in multiple defendant violent crime and drug cases, and 2 pretrial treatment
and diversion program for indigent drug and violent offenders.

Prosecutors Awarded Money for Direct Representation;
DPA Denied Direct Representation Money

In July, 1995 DPA was awarded $89,643 for a pretrial treatment and diversion program for indigent drug and violent offenders in
Kenton County. At the same time, the Kentucky Justice Cabinet denied funding for DPA’s request for direct representation of drug
defendants in multiple defendant cases.

The Attorney General was awarded $104,850 federal drug grant money for its "Expedite Death Penalty Post-Conviction Litigation"
request for direct prosecution of capital defendants. At the same time, the federal government is eliminating funds for DPA’s federal
post-conviction resource center.

How Was the Money Divided Up?

The Kentucky Justice Cabinet Byrne Formula Grant Program Awards 1995 was awarded to the following pails of the criminal justice
system in the following percentages:

I AWAROS 1 PERCENT

Police $510126500 73.2%

Corrections $1 ,169,21 800 16-8%

Justice Administration $ 337,000.00 4.8%

Courts $ 120,000.00 1.7%

Attorney General $ 104,850.00 1.5%

Dept. of Public Advocacy $ 89,643,00 13%

Miscellaneous $ 47,411.00 .7%

TOTAL I $6,969,387.00 100.0%

POL ICE GRANTS

Grant # Amount Awarded Program Name Applicant

5173-N2-3/95 $ 143,665.00 Floyd Co. Fiscal Court Narcotics Task Force

5174-N2-8/94 $ 136,10200 Russell Narcotics Task Force

5175-N1-1/94 $ 2,416.00 Butler Co. Fiscal Court D.A.R.E

517-N1-1/94 $ 17,250.00 Clark Co. Fiscal Court Esteem Team

5178-N1-2/94 $ 5,840.00 Barren Co. Fiscal Court D.A.R.E.

5179-N1-2194 $ 18,530.00 Mt. Washington DARE.

5180-N1-4/94 $ 23,587.00 Ft. Thomas D.A.R.E

5187-N1-5/94 $ 10,628.00 Warren Co. Fiscal Court D.A.R.E

5188-N15B-1/94 $ 65,625.00 Fingerprint Kentucky State Police

5191-N1-l/94 $ 15,240.00 DARE. RusselMlle

5193-N1-1/94 $ 4,224.00 DARE. Elkhorn

5194-N18-3/94 $ 57,075.00 DARE. Lexington
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5195-N2-8/94 $ 219,756.00 Street Sales Lexington

5196-N4-4/94 $ 25,338.00 Police Act. League Lexington

5198-N15b-2/95 $1,140,178.00 Information Systems Kentucky State Police

5199-N2-1/95 $ 156,141.00 Narcotics Task Force Hardin Co. Fiscal Court

5200-N1-4/94 $ 26,498.00 D.A.R.E Pike Co. Fiscal Court

5201-N2-3/95 $ 145,827.00 Lake Cumberland Task Somerset

5202-N2-7/95 $ 303,296.00 Narcotics Task Force Madisonville

5203-N1-2/94 $ 7,193.00 DARE. Meade Co. Fiscal Court

5204-N1-3/94 $ 13,895.00 DARE. Bullitt Co. Fiscal Court

5202-N2-7/95 $ 219,819.00 WANT. Paducah

5209-N1-3/94 $ 12,140.00 DARE. Villa Hills

5210-N1SA-1/95 $ 226,028.00 Medical Examiner State Medical Examiner

5212-N1-3/93 $ 19,955.00 DARE. Nicholasville

5214-N2-6/95 $ 142,712.00 Narcotics Task Force Maysville

5216-N2-1/95 $ 314,879.00 Mariluana Supression Kentucky State Police

5221-N1-4/95 $ 8,646.00 DARE. Murray

5222-N1-2195 $ 16,030.00 DARE. Danville

5223-N4-i/95 $ 29,948.00 DARE. Fleming Co. Fiscal Court

5224-N2-1/95 $ 584,000.00 Mid & Up Level Dealers Kentucky State Police

5225-N1-4/95 $ 12,306.00 DARE. Flatwoods

5226-N2-8/95 $ 468,848.00 St. Sales Enforce Louisville

5228-n2-7/95 $ 159,995.00 Northern Kentucky Drug Strike Force Kenton Co. Fiscal Court

5237-N1-1/95 $ 52,906.00 DARE. Jefferson Co. Fiscal Court

5238-N4-2/95 $ 208,939.00 Lead Officer Program Jefferson Co. Fiscal Court

5240-N4-1/95 $ 85,810.00 Crime Prevention Lousiville

TOTAL I $5,101.265.00

CORRE CTIONS GRANTS

5217-N15A-1/95 $ 612,405.00 Substance Abuse Program Corrections

5218-N15a-4/95 $ 353,774.00 Drug Test/Treatment Corrections

5219-N18-2/95 $ 37,500.00 Domestic Violence Prevention Corrections

5220-NI 1-1/92 $ 85,000.00 Violent Offender Conf. Corrections

5239-Ni 1-1/95 $ 80,539.00 Intensive Sup. Jefferson Co. Fiscal Court

TOTAL. $1,169,218.00

II

II

II

}1

5170-N26-1/95 I $ 104,850.00

5206-N15A-l/95 I $ 89,643.00

Administration I $ 337,000.00

5244N10-4/93 I $ 120,000.00

ATTORNEY GENERAL GRANTS

I Expedite Death Penalty I Attorney General

PUBLIC DEFENDER GRANTS

I Diversion For Addict I Public Advocacy

JUSTICE CABINET GRANTS

I Administration I Justice Cabinet

COURTS GRANTS

I Drug Court Diversion I Jefferson Co. F. C.

II

II

II

II
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MISCELLANEOUS GRANTS

5241 -N4-1/95 1k 40,882.00 J
5243-N18-3/95 j $ 6,529.00

Cult. Diversity

Domestic Violence

Louisville

Louisville

f TOTAL $ 47,411.00

Balance is Called For

Section 109 of the Comprehensive Crime Control Act of 1990 amended 42 U.S.C. 3751b enumerated 21 purposes br which grants to states and units
of local government may be made by the Bureau of Justice Assistance under the Drug Control and System Improvement Grant Program. This
amendment clarifies that the goal of "improving the operational effectiveness of the court process" requires a balance of support for all components
of the court process, including prosecutorial, public defender, and judicial resources. According to the amendment, this improvement in the effective
operation of the court process should be achieved "by expanding prosecutorial, defender and judicial resources, and implementing court delay reduction
programs."

The Judiciary Committee Report noted that in the past the Bureau of Justice Assistance had issued guidelines under the Drug Control and system
Improvement Formula Grant Program which erroneously concluded that services for criminal defense are inappropriate for federal funding due to
Congress’s omission of any specific mention of criminal defense in the purpose areas specified under 42 U.S.C. Section 3751b.

That same committee report observed that the Bureau of Justice Assistance’s interpretation was "incorrect" under the language of the prior legislation,
but concluded that "this amendment is nevertheless needed to ensure that funding for indigent defense programs is recognized as no less significant
than the other purpose areas specifically enumerated in Section 3751b."

According to the Judiciary Committee Report, "a recent study has found that at least 9 states have relied upon Federal assistance to provide needed
indigent defense services, including hiring new assistant public defenders and support personnel to deal with increased drug caseloads, and providing
assistance for alternative sentencing programs," as well as other delay reduction programs, The Committee Report stressed that "the amendment’ in
question "applies both to formula grants and to discretionary grants, which are available for demonstration programs by public agencies and private
nonprofit organizations for the purposes specified for formula grants under Section 3751b."

Why has Kentucky not implemented the balance called for by the United States Congress?
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‘Traiithu,g Opportunityfor !luvenili JusticeWorers
Family Group Conferencing: A Restorative Model for Juvenile Justice

Family Group Conferencing, promoted by REAL JUSTICE, helps the community deal with youthful offenses and
offenders.

The conferences gather families and close friends of the victims and offenders. The process is borrowed from the Macri,
indigenous people of New Zealand. The Maori gather the extended families of victims and offenders together on the
sacred grounds of the village. An elder chairs the gathering, seeking a collective response to the crime. This process
has travelled from New Zealand to Bucks County, PA.

Conferencing provides a diversionary option for first time offenders. Young offenders gain empathy, learning how their
behavior affects others. With the involvement of the extended family there is great opportunity for emotional expression
and catharsis.

REAL JUSTICE is offering two training sessions: October 25-27, 1995 in Allentown, Pa. and October 30- November
1, 1995 in Minneapolis, Mn.

For more information contact: REAL JUSTICE
P.O. Box 500
Pipersville, PA 18947

Pt Pt Pt Pt Pt
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Vetonia School District

47J v. Acton

At the end of the term, the United States
Supreme Court issued an extraordinarily
important decision. The decision, while
perhaps irrelevant to the criminal practi
tioner, is indicative of what kind ol a
country is evolving under our Constitu
tion.

The facts of the case are rather simple.
It appears that a small Oregon town be
lieved itself to have a drug problem
among its youth, and that this drug pro
blem had appeared among its athletes.
After several solutions such as classes,
meetings, and even drug dogs had failed,
the school district proposed drug testing
of student athletes. A consent form by
parents was required to be signed prior
to a student participating in athletics.
10% of athletes were to provide urine
samples weekly. If the testing came back
positive, a second test was given. If the
second test was negative, nothing further
happened. If the second test was posi
tive, the student was given the opportun
ity to participate in a six week assistance
program, or was suspended from partici
pation in athletics.

Seventh grader James Acton signed up
to play football. His parents refused to
sign the consent form, and thus young
James was not allowed to play the Amer
ican game. The law suit ensued, which
ultimately led to relief in the Ninth Circuit.
The Supreme Court reversed, however,
in a 6-3 decision. Writing for the majority,
Justice Scalia wrote that the random,
suspicionless testing of students in public
schools was reasonable and thus consti
tutional.

The first interesting part of the opinion is
the breakdown of the Court. Justice Sca
ha is joined not only by his soul mates,
but also by two of the new "liberal" Jus
tices, Ginsburg and Breyer. Justice
O’Connor writes a modest dissenting
opinion joined by Souter and Stevens.
Gone from the Court are the voices of
outrage when privacy rights are shrunk or
eliminated.

The majority’s reasoning is rather simple.
First, the majority asserts that "reason
ableness" is the "ultimate measure" of
constitutionality under the Fourth Amend
ment. Second, "reasonableness" is mea
sured by balancing the individual interest
in privacy against the particular govern
mental interest. Joining the recent trend
in favor of "special needs" searches, the
Court states that special governmental
needs, such as in schools, probation
schemes, or transportation can supply
the reasonableness normally carried by
probable cause or individualized sus
picion.

The Court relies extensively on the fact
that children in a public school are in
volved in this case. Because children are
involved, they "lack some of the most
fundamental rights of self-determination."
Children are committed to the State as
schoolmaster of the children. More impor
tantly, student athletes have even fewer
privacy rights than do most students.
Their participation is entirely voluntary.

The Court also judges the privacy inva
sion to be insignificant. A description of
minors in bathrooms with backs turned to
monitors does not seem minor to this
writer and parent of children, but it did in
the minds of the Court.

Likewise, the Court believed the nature
and immediacy of the governmental con
cern, that of deterring drug use by the
nation’s schoolchildren, to be substantial
and to outweigh the "minor" inconven
ience of drug testing. Accordingly, the
Court decided that the result of this
balancing resulted in their conclusion that
the random drug testing of student ath
letes was reasonable and thus constitu
tional.

Justice Ginsburg wrote a brief concur
rence joined by no one. She wrote to
state her belief that the question of
whether random drug testing of all stu
dents, as opposed to student athletes
under these facts, was constitutional was
still an open one.

The dissenters wrote at length, but with
relatively little passion. The major point
of the dissent is that the Court had long
condemned the blanket search, citing the

automobile probable cause case of
Carroll v. United States, 267 U.S. 132
1925 and the more recent case of Ybar
ra v. Illinois, 444 U.S. 85 1979. To the
dissent, the only time a blanket, suspi
cionless search is appropriate occurs
when there is a strong governmental in
terest, such as that contained in Skinner
v. Railway Labor Executives’ Assn., 489
U.S. 602, 617 1989 and Treasury Em
ployees v. Von Raab, 489 U.S. 656
1989. The dissenters do not find such
an interest in the testing of student
athletes. They would have ruled consis
tently with TLQ and required an articul
able suspicion prior to the testing of
student athletes.

United States v. King

The Sixth Circuit has held that a husband
who sends letters to his wife from prison
does not have a reasonable expectation
of privacy in those letters. Thus, when
the wife turned those letters over to the
FBI, the defendant lost "standing" to chal
lenge their admission into the case
against him.

This opinion was written by Judge Ber
telsman, who was joined in the opinion
by Judges Norris and Suhrheinrich. The
facts were rather simple. During an
investigation into bank fraud, Laura
King’s former husband, Peter Trainor, ad
mitted that she was involved in bank
fraud. Thereafter, she asked Trainor to
burn some letters from her husband, who
was in prison. Trainor obtained the let
ters, did not burn them, and later turned
them over to the FBI. Those letters in
criminated David King, Laura’s husband,
who was in prison at the time. King chal
lenged the admission of the letters.

The Court held that when King mailed
the letters to his wife, "his expectation of
privacy...terminated upon delivery of the
letters." Further, even if King had stand
ing, there was no search to be chal
lenged. Rather, the letters were seized
by a private individual, who then acted
privately in turning them over to the
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government. "Once a private search is
conducted, the government’s subsequent
use of the information obtained in the
private search does not implicate the
Fourth Amendment as long as the gov
ernment’s use does not exceed the
scope of the private search."

United States v.
Jackson and Akhibi

The Sixth Circuit has held in an opinion
written by Judge Miles and joined by
Judges Milburn and Norris that an anti
cipatory search warrant does not man
date that the package named in the war
rant be present at the time of the search.
Rather, where the package arrives at the
site named in the warrant, thereby trig
gering the search, the fact that an occu
pant leaves the residence does not ne
gate the effect of the warrant. "We con
clude that once the package was taken
inside the Bardwell house, probable
cause existed to search the premises not
only for the contraband itself, but also for
other evidence of drug trafficking."

Short ‘View
1. UnitedStatesv. Ford, 57 Cr.
L. 1293 D.C. Cir. 6/9/95. During a legal
protective sweep pursuant to Maryland v.
Buie, 494 U.S. 325 1990, the police
may not after seeing a .45 calibre clip
look under a mattress and behind shades
for the weapon. Buie allows for a protec

tive sweep during the arrest of someone
in a home under two circumstances: inci
dent to arrest in areas from which an at
tack could be launched; in an area for
which there is an articulable suspicion
that a dangerous situation exists. In this
case, the Court rejected the govern
ment’s assertion that seeing a gun clip
on the floor triggered the first prong of
8uie, and held the search to be illegal.

2. UnitedStates v. Hill, 57 Cr.L.
1365 10 Cir. 7/10/95. The exclusionary
rule applies to other crimes evidence
according to the Tenth Circuit. Thus, if
evidence of other crimes is otherwise
relevant under FRE 404b, but was ob
tained in violation of the Fourth Amend
ment, the exclusionary rule will operate
to prohibit the admission of the evidence,
"When police testify in court about illeg
ally obtained evidence pursuant to Fed.
A. Evid. 404b in order to prove an es
sential element of the crime, such as
knowledge or intent, the evidence is be
ing used as direct evidence to obtain a
conviction, and is thus an example of
when the rationale for exclusion is, in the
Court’s view, ‘strongest.’ In contrast, the
list of exclusionary rule ‘exceptions’ that
the government tries unsuccessfully to
analogize to Rule 404b evidence, all
involve contexts in which the evidence is
not being affirmatively used to prove an
element of an offense and thereby to ob
tain a conviction."

3. Statev. White, 57 Cr.L. 1389
Fla.Sup.Ct. 7/13/95. Rejecting Arizona
v. Evans, 56Cr. L. 2175 1995, the

Florida Supreme Court has held that
where the police fail to keep their com
puter records updated, that a search inci
dent to arrest is illegal. Here, White was
stopped on a routine traffic violation. The
police arrested him based upon an out
standing warrant showing up on the com
puter. However, the warrant had been
served four days before, but the police
had failed to update their computer. As a
result, contraband found on the defen
dant had to be suppressed. The arresting
officers were charged with the knowledge
of the department as a whole, and thus
the good faith exception did not apply.

4. Munafo v. State, 57 Cr.L.
1417 Md.Ct.Spec.App. 7/3/95. A police
officer cannot extend a traffic stop be
yond the time necessary for writing a
ticket in order to follow-up a hunch that
the detainee has drugs in his car.

ERNIE LEWIS
Assistant Public Advocate
Director, Madison, Clark, Jackson

& Rockcastle DPA Office
201 Water Street
Richmond, Kentucky 40475
Tel: 606 623-8413
Fax: 606 623-9463
E-mail: richmond@dpa.state.ky.us
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‘U.S. SupremeCourt Casesant
‘The WØttuckyu1esof¶Evitence

One purpose of this article is to consider
the U.S. Supreme Court’s handling of
evidence rules and the persuasiveness of
that Court’s analysis of rule language.
The second purpose is to determine how
U.S. Supreme Court cases construing
rule language should be handled in juris
dictions like Kentucky having the same or
similar language. This is important be
cause when the Court construes rule lan
guage its opinion is not binding prece
dent. The supremacy clause of the fed
eral constitution, Article VI, Clause 2,
mandates obedience to U.S. Supreme
Court opinions only when they construe
the federal constitution. Opinions con
struing other matters are persuasive only.

Of course, saying that such opinions are
merely persuasive does not mean that
state courts are likely to ignore them ;n
reaching a decision. The U.S. Supreme
Court is the big wind in the world of
courts and therefore what it says is likely
to be adopted by state courts unless its
holding construes language which differs
from that of a state rule or is contrary to
an important state policy.

For example, a U.S. Supreme Court
opinion dealing with the residual hearsay
exceptions set out in FRE 80324 and
804b5 would be rather irrelevant in
Kentucky because no such language ap
pears in the Kentucky Rules of Evidence.
Additionally, Kentucky’s public policy,
evinced by its failure to enact analogues
to these federal rules, is strictly to control
the use of hearsay.

Conversely, an opinion like Chambers v.
MIssissippi, 410 U.S. 284, 93 SCt.
1038,35 L.Ed.2d 2971973, which sug
gests that the compulsory process clause
of the 6th Amendment requires bending
of hearsay rules on occasion, is binding
on all state courts because of the supre
macy clause. When reading evidence
opinions of the U.S. Supreme Court, the
first important step is figuring out what
the justices are talking about. Fortun
ately, they are pretty straightforward
when limiting the opinion only to the
court’s supervisory authority over the
federal system. But it is important to look
closely at the opinion to be sure.

The second step in any analysis of a
U.S. Supreme Court opinion is to find out
what other federal and state courts are
doing with the opinion. Usually, you can
find references to U.S. Supreme Court
opinions either in Shepards or a service
like Criminal Law Reporter within one or
two months after the rendition of the
opinion. If you are lucky enough to sub
scribe to an on-line service, the lower
court opinions probably are available
much sooner. Any of these services al
lows you to take a rapid look at any con
sensus that may be forming as to the
meaning of the opinion.

The importance of doing this is shown by
cases construing FRE 801 d2E, the
co-conspirator rule, and FRE 104 since
the rendition of BourJaffly v. U.S., 483
U.S. 171, 107 S.Ct. 2775, 97 L.Ed.2d
1441987. In that case the court deter
mined that the judge could consider the
proffered statement itself in determining
admissibility. Many people, myself in
cluded, took Bourjailly to mean that
co-conspirator statements were admis
sible without too much of an inquiry as to
the existence of the conspiracy in the
first place. However, the First and Sixth
Circuits have since imposed on the pro
ponent of such a statement a duty to
support its admissibility by production of
extrinsic evidence, independent of the
statement, that a conspiracy actually
existed at the time the statement was
made. [U.S. v. Clark, 18 F.3d 1337 6th
Cir. 1994; U.s. v. Sepulveda, 15 Fad
1161 1st Cir. 19941. Bourjailly, read
closely, did not establish an exclusive list
of considerations governing the admissi
bility of co-conspirator’s statements.
Therefore, the inferior federal courts felt
free to create this additional requirement.
But you would not know about this addi
tional requirement without running the
case through Shepards or some other
service, Of course, federal appellate
opinions are not precedent in any Ken
tucky court except as law of the case
and so they may only be cited as persua
sive authority. But there are helpful cases
out there.

One such case is Tome v. U.S., 513
U.S. 115 S.Ct. 696, 130 L.Ed.2d
574 1995. In that federal sex abuse

prosecution, the question arose as to
whether FRE 801d1B allowed con
sistent statements of the witness made
after the charge of fabrication arose in
order to rebut the charge of fabrication.
Examination of the rule language shows
that the federal rule and KRE 801Aa2
are essentially the same and therefore,
the ruling that later statements are not
admissible can be used without a good
deal of difficulty. However, even more
useful is the discussion of when and how
the exception to the hearsay rule is to be
employed. In Tome, the court made it
clear that the rule permits substantive
use of prior consistent statements only to
the extent that they "rebut the existence
of an improper influence or motive." Mere
attacks on memory or credibility do not
trigger the exception. This of course, runs
directly contrary to the universal practice
of Kentucky prosecutors who seem to be
lieve that anything that its witnesses said
before or during the trial must be admis
sible whether the defense cross-exam
ines on the subject or not. Tome can be
used as extremely persuasive authority,
not because it was decided by the U.S.
Supreme Court, but because it focuses
on the purpose of the prior consistent
statement rule, to rebut certain infer
ences and makes a compelling analysis
of the rule.

However, there are problem cases as
well. U.S. v. Me.zzanatto, 513 U.S._,
115 S.Ct. 797, 130 L.Ed.2d 697 1995,
decided shortly after Tome, is such a
case. The question was whether a fed
eral prosecutor could make a defendant
waive FRE 410 as a condition of entering
into plea discussions. KRE 410 and FRE
410 are essentially the same language.
Some, including Weinstein, say that this
language functions as an evidentiary
privilege for the maker of statements,
subject to certain exceptions. However,
in both the federal and Kentucky rules, it
is placed in Article IV, which deals with
relevancy. The obvious purpose of the
rule is to foster plea bargains but the rule
also assists police in investigations.
[Roberts v. Commonwealth, Ky., 896
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S.W.2d 41995]. Rule 410 language ex
cludes every qualifying statement the de
fendant makes unless the defendant
opens the door in some manner. The rule
is written in unambiguous language and
makes no provision for admissibility of
the statements except under the two con
ditions stated. But the U.S. Supreme
Court did not see it that way.

In Mezzanafto, the defendant wanted to
engage in plea discussions with the fed
eral prosecutor but the prosecutor would
agree to do so only if the defendant
agreed that any statements made during
the discussions could be used to im
peach inconsistent testimony given at a
trial. The plea discussions did not result
in a resolution of the case and at the trial
the defendant was impeached by his in
consistent pretrial statements to the pro
secutor. On appeal the defendant ob
tained a reversal by arguing that the
agreement was unenforceable in light of
the two express exceptions found in Rule
410.

The federal appellate court and two jus
tices of the Supreme Court agreed that
as a matter of basic language construc
tion the defendant was right. Souter and
Stevens phrased the issue as one of de
termining clearly expressed congres
sional intent from rule language which
creates only two exceptions neither of
which was shown in the case. In the ab
sence of any indication that Congress
intended other exceptions, the dissenters
argued, the courts should not substitute
their notions of public policy. Souter
maintained that the information available
showed that Congress intended that
"[ihe provisions protecting a defendant
against use of statements made in his
plea bargaining are thus meant to create
something more than a personal right
shielding an individual from his impru
dence." In any event, Souter maintained
that the Congress was doing more than
creating an evidentiary privilege in favor
of criminal defendants by enacting KRE
410.

The majority opinion held that because
plea statement rules were enacted
against a "background presumption" that
legal rights of all kind are subject to
waiver by voluntary agreement of the
parties, they would not interpret Con
gress’s "silence" as an implicit rejection
of waiveability. The majority held that the
plea bargain rule was essentially a "privi
lege of the defendant" and therefore sub
ject to waiver and that the defendant had
not shown that the rule as interpreted
would lead 10 overreaching and abuse by
prosecutors. Giving a hint at what it
would consider cause to invalidate such

an agreement, absence of counsel, unin
telligent or involuntary consent, the court
held such agreements valid.

Justice Souter noted in the dissent that
many federal prosecutors routinely re
quire waiver of KRE 410 before entering
into plea discussions. Sooner or later
these waiver agreements will be appear
ing at a Commonwealth Attorney’s Office
near you and you will have to help your
client decide whether to bargain under a
condition that statements made could be
used to impeach inconsistent trial testi
mony. Unfortunately, the first cases will
present the difficult choice between re
fusing to bargain at all or bargaining and
hoping that a motion in limine later will
exclude the statements if the plea does
not work out for some reason, Although
this is a disagreeable decision to make,
there are some important considerations
that can guide your choice.

First, it is important to keep in mind that
Mezzanatto is not binding precedent or
even necessarily persuasive precedent in
Kentucky. Rather, it is the opinion of
seven people who admit in the majority
opinion that they are making a public
policy choice that they think does not
contradict Congressional intent. The first
attack on Mezzanatlo and these types of
agreements is that the U.S. Supreme
Court opinion is not binding and is un
convincing. You may rely on the dissent
which states at least an equally cogent
argument for literal application of Rule
410 language. Point out to the judge that
in Kentucky courts must, whether dealing
with a statute or a court rule, apply the
language as written where the language
clearly expresses the intent of the draft
ers. [Whiltaker v. McClure, Ky., 891
S.W.2d 80,831995. Rely on the fund
amental principle that where the drafter
states a general rule followed by a lim
ited number of exceptions, only those ex
ceptions may be allowed. [George v.
Commonwealth, Ky., 885 5.W.2d 938,
940 1994]. Educate the judge about the
structure of the Kentucky Rules of Evi
dence. There was nothing to prevent the
Evidence Rules Study Committee from
putting KRE 410 language into Article V,
the privileges article, if it wanted to and if
the language was intended to create a
personal evidentiary privilege subject to
waiver under KRE 509. Instead, the draft
ers placed it in Article tV, the fourth of six
provisions [KRE 407-412 that make cer
tain evidence inadmissible, not privileged.
These six rules express public policy
and, with the exception of KRE 409, each
lists certain circumstances under which
evidence may be admitted despite the
general rule of exclusion. The drafters
who wrote the language, and the General

Assembly and Supreme Court which
adopted it, obviously believed that the
exceptions made in each rule adequately
protected the public interest. The U.S.
Supreme Court erred in Mezzanatto by
failing to look at the policy expressed in
Rule 410 and its inclusion in a list of
rules excluding certain evidence on the
ground of public policy. Examination of
the exceptions to KRE 410 shows that
the public interest is adequately pro
tected without any judicial assistance.

In subsection 4A of KRE 410, the lan
guage provides that, if the defendant
opens the door by mentioning another
statement made in the course of the
same plea or plea discussion, the prose
cutor has the right to introduce additional
statements that "ought in fairness be
considered contemporaneously with it."
Both KRE 4104A and KRE 106 allow
the Commonwealth to retaliate if the de
fendant opens the door. More important
ly, subsection 4B of KRE 410 indi
cates what the drafters believe should
happen if a defendant testifies inconsis
tently at trial: he should be prosecuted for
perjury or false statement if the out of
court statement was made under oath on
record and in the presence of counsel. It
is fundamental law that where remedies
are provided by statute or rule neither
prosecutors nor courts can dream up a
new or additional remedy. The job of
determining remedies and policy are left
to the General Assembly and the Sup
reme Court. Neither adopting body in
tended for prosecutors to take another
step and extract an agreement to ignore
the law as written as a condition prece
dent for plea bargaining. The obvious
reason is that such action by the prose
cutor would be arbitrary.

Although courts typically say that Sec
tions 27 and 28 of the Constitution pre
vent them from interfering with the plea
bargaining practices of Commonwealth
Attorneys, this statement is not entirely
accurate. Like all other persons who
draw a state paycheck, prosecutors are
compelled by Section 2 of the Constitu
tion to refrain from acting arbitrarily in the
discharge of their office. Read together,
Sections 2 and 3 of the Constitution de
mand equal treatment of all by the gov
ernment and its agents. Therefore, while
the Court of Justice does not and cannot
superintend the out of court activities of
the Commonwealth Attorney, it can and
must intervene when that government of
ficer acts arbitrarily, that is, acts in a way
that exceeds the legitimate needs of his
office and of the people. [Kentucky Milk
Marketing Commission v. Kroger, Ky.,
691 5.W.2d 893, 899 19851.
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The legitimate needs of the people have
been expressed in KRE 410 which ren
ders plea bargaining statements inadmis
sible except under two conditions. It is
not up to an executive branch officer to
try to sidestep the clearly expressed in
tent of the General Assembly and the
Kentucky Supreme Court by extracting
an agreement to waive KRE 410 as a
condition precedent to plea discussions.
Just as a Commonwealth Attorney may
not arbitrarily refuse to bargain with an
individual defendant, she may not arbi
trarily put additional improper conditions
on the practice especially because plea
bargaining is now the predominant
means by which prosecutors dispose of

criminal cases and obtain evidence for
use against other persons. The General
Assembly, which has the right to govern
the Executive Branch [Brown v. Barkley,
Ky., 628 S.W.2d 616, 623 1982], has
told prosecutors how plea bargaining is
to be conducted. It should not be done in
any other fashion.

Whether favorable or unfavorable to crim
inal defense attorneys, U.S. Supreme
Court opinions carry a great deal of
weight simply because they are U.S.
Supreme Court opinions. Whether these
opinions should be entitled to such
weight is a question that must be deter
mined in each instance. By keeping in

mind the substantial differences between
the federal and state systems, particu
larly the absence of a federal constitu
tional analogue to Section 2 of the Con
stitution of Kentucky, it should be pos
sible to make successful arguments to
avoid unfortunate decisions made by the
U.S. Supreme Court as head of the fed
eral court system.

J. DAVID NIEHAUS
Jefferson District Public Defender’s Office
200 Civic Plaza
Louisville, Kentucky 40202
Tel: 502 574-3800
Fax: 502 574-4052

Pubi;c clvfeitJers are. appoint0 Lylte.
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From What is a Public Defender? written by the classes of Mrs. Ponder, Mrs. Graves, Mrs.
Coffey at Brodhead School 1995.
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Chuttiren’s fRights
in the CriminalJusticeSyctem

Appeals, Fugitive

In re J.J., 56 A.2d 1355 Pa. 1995

Where an appeal was dismissed when
the juvenile escaped from the custody,
the appellate court had the discretion to
reinstate that appeal because he had re
turned while the appeal was still pending.

Conditions of Confinement,
Constitutionality

Alexander S. v Boyd,
876 F.Supp. 773 D.S.C. 1995

The fourteenth amendment mandates
that juveniles confined in correctional
institutions be provided with program
ming, staff, services, and physical space
to protect their safety and to give them a
reasonable opportunity to correct their
behavior, while ensuring the safety and
community.

E.R. v. McDonnell

A federal civil rights lawsuit challenging
conditions of confinement at a Colorado
juvenile detention facility was settled May
26, 1995. The suite was brought by the
American Civil Liberties Union ACLU in
December 1994 on behalf of youths de
tained at the facility. It alleged children
who lived at the facility were being de
tained under cruel, dangerous and un
constitutional conditions. These condi
tions included excessive overcrowding
resulting in inadequate educational
services, poor supervision, interference
with access to the courts, and unsafe
living conditions. Under the settlement,
state officials agreed to restrict the
number of youths staying at the facility at
any one time, ensure safe and sanitary
conditions and provide services to meet
individual needs.

M.K. v. Wallace

On August 18, 1995, the Kentucky Cabi
net for Human Resources settled a civil
lawsuit with Kim Brooks of the Children’s
Law Center before Federal District Court
Judge Hon. William 0. Bertlesman. The
settlement requires that CHR provide

counsel for public and youthful offenders
committed to facilities operated or super
vised by CHR. The statewide system of
legal services shall pursue claims arising
from or related to the fact, duration or
conditions of confinement, or any claims
cognizable under 42 U.S.C. § 1983 which
involve violations of federal statutory or
constitutional rights to the extent that
such claims are related to the juvenile’s
confinement.

Confession, Admissibility

Stonev. Fartey, 877 F.Supp. 1246
N.D. Ind. 1995

Since a juvenile told the police he was
an adult, his confessions were admiss
ible, despite the police’s failure to have
him confer with an adult family member
before waiving his rights. Police made
good faith and diligent effort to find out if
suspect was a juvenile.

Burnham v- State, 53 S.E.2d 449
Ga. 1995

Incriminating statements made by 16
year old 22 hours after illegal arrest was
not sufficiently attenuated from illegality
of arrest to be admissible at trial.

Confession/Parental Notice

JM.N. v. State, 84 P.2d 175
Alaska Ct. App. 1994

Even though police officer did not formal
ly inform juvenile of his right to immedi
ate parental notice of arrest, juvenile
voluntarily waived right to parental notice
after responding negatively when police
officer asked him if he wanted his par
ents to be called; juvenile was aware of
right to notify parent through prior
experience in juvenile system.

Confession/Voluntariness

In re M.E.P, 23 PLW.2d 913
Minn. Ct. App. 1994

Trial court did not clearly err in suppress
ing initial statements made by juvenites
during police investigation, since juve

niles were not given Miranda warnings;
and

Statements by juveniles who were sub
jected to coercive and stress-inducing
techniques by police officers during
interviews were involuntary and were
properly suppressed.

Confidentiality/Privilege,
Police Records/Media Access

Ogden Newspapers, Inc. v.
City of Wllllamstown

453 SE.2d 631 W.Va. 1994

Under the First Amendment and pursuant
to request made under Freedom of Infor
mation Act, law enforcement officials
were required to release a juvenile police
report to the press, with all identifying
information redacted.

Confidentiality/Privilege

Stateex re. Rowland v. O’Toole,
884 S.W.2d 100 Mo.Ct.App. 1994

Juvenile and parents sued another juve
nile and parents for bringing false
charges. The juvenile waived his privi
lege against the use and discovery of his
juvenile records by bringing the civil
action that placed his juvenile arrest and
juvenile court proceedings at issue.

Confrontation

In re Dixon, 654 A.2d 1179
Pa. Super. Ct. 1995

Juvenile charged with aggravated assault
and reckless endangerment could cross-
examine alleged victim about criminal
charges pending against victim in order
to show bias and motive to testify falsely
in hopes of receiving favorable treatment.

Detention, Pretrial

In re K.tt, 647 A.2d 61 D.C. 1994

Pretrial detention of juvenile for 213
days, due to alteration in original trial
date did not violate due process.

November 1995, The Advocate, Page 22



Disposition, Least Restrictive

In re D.M.Y., 892 S.W.2d 792
Mo.Ct.App. 1995

Juvenile’s placement in custody of divi
sion of youth services was least restric
tive placement, since no suitable com
munity based treatment service existed
and reasonable efforts to keep luvenile at
home had failed.

Disposition/Sentencing,
Probation/Youthful Offenders

United Statesv. Banal, 31 F.3d 216
4th Cir. 1994, reversing
United Statesv. Banal,

841 F.Supp. 171 E.D. Va. 1993,
reported at 13;3 ABA Juv. & Ch.

Welt.L.Rptr. 40 May 1994

A special probation available to persons
convicted of offenses described in the
federal Controlled Substance Act the
Act should have been an option for
defendant who was convicted under a
National Park Service regulation pro
hibiting identical conduct as that
described in the Act.

Disposition/Sentencing, Family

Loveless v. State, 642 N.E.2d 974
Ind. 1994

In sentencing 16-year-old defendant
convicted of murder, evidence of defen
dant’s dysfunctional family background
as mitigating circumstance was irrelevant
to her level of culpability and, therefore,
trial court was not required to consider it.

Double Jeopardy

LasweII V. Frey, 45 F.3d 1011
6th Cir. 1995

Probable cause hearing to continue juve
nile’s detention was not transformed into
adjudication for double jeopardy pur
poses after juvenile admitted to charges
against her; no inquiry had been made
regarding nature and validity of charges
and voluntariness of juvenile’s admission.

Enhancement of Charge,
Prior Adjudication

In re SJ.E.M., 890 P.2d 364
Kan.Ct.App. 1995

Juvenile’s prior adjudications for theft
could not be used to enhance subse
quent juvenile charge from misdemeanor
to felony theft. The Kansas code does
not comport criminal acts of the part of

any juvenile. Juvenile court has adjudi
cations not convictions.

Free Speech

L.4.T. v. State, 650 So2d 214
Fla.Cl.App. 1995

Juvenile’s loud and obscene protest of
friend’s arrest as "police brutality" and
"Rodney King style" did not constitute
fighting words and was protected under
First Amendment; juvenile’s protest did
not urge crowd to respond, interfere with
friend’s arrest, or to otherwise breach the
peace.

Handgun Statute,
Constitutionality

People v. Juvenile Court, 893 P.2d 81
Cob. 1995

A minor accused of possessing or com
mitting a crime with a handgun may be
presumed dangerous to the community
and detained. Minor was accused of
pointing a gun at two people. A hearing
officer ordered the juvenile detained
without bond under a new law that creat
ed a presumption that juveniles accused
of possessing handguns were dangerous
to the community.

IDEA/Special Education

East lslip Union Free
SchoolDistrict v. Anderson

615 N.Y.S2d 852
S.Ct., Suffolk Co. 1994

School district sought preliminary injunc
tion for student to be suspended from
school and placed on home-bound in
struction pending a psychiatric evaluation
and review by District Committee on Spe
cial Education. Suffolk Co. Supreme
Court held that equitable powers of court
not limited by IDEA. However, school
bears burden of showing that maintaining
child in his or her current placement is
substantially likely to result in harm to
child or others.

Life Sentence,
Constitutionality

People v. Cooks, 648 N.E.2d 190
lll.App.Ct. 1995

Statute imposing mandatory life sentence
for juvenile convicted of two murders and
tried as adult was not unconstitutional on
its face or as applied to juvenile.

Media Access,
Open Trial Records

In re MC., 527 N.W.2d 290
S.D. 1995

A newspaper was not entitled to redacted
copy of a transcript from a juvenile
transfer hearing, or to request opening
further juvenile hearings.

Notice, Parental

In re C.R.H.,644 N.E.2d 1153
III. 1994

A trial court was without jurisdiction to
find minor was a juvenile delinquent
where there was a failure to name the
parents of the minor as respondents, or
provide them with notice of the proceed-
ings.

Placement,
Authority of Court

Arkansas Department of
HumanServices v. State,

894 &W.2d 592 Ark. 1995

Statute governing placement of juvenile
delinquents did not give trial court
authority to order placement of juvenile in
serious offender program.

In re Lawson, 648 N.E.2d 889
Ohio Ct.App. 1994

Trial court had authority to order that
juvenile delinquent, who was in custody
of child welfare agency, be placed in
residential treatment facility.

Procedure

In re Victor B., 646 A.2d 1012
Md. 1994

Criminal rules of procedure did not apply
in a juvenile proceeding, thus finding that
juvenile waived issue by failing to file
pretrial motion to suppress was error.
Informal nature of juvenile court excused
waiver.

Psychiatric Evaluation,
Presence of Counsel

In re Marlcopa County, 893 P.2d 60
Ariz.Ct.App. 1994

Court order barring juvenile’s counsel
from attending court-ordered psychiatric
evaluation did not violate juvenile’s right
against self-incrimination, since juvenile
placed her mental condition in issue by
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offering evidence of battered child syn
drome as defense to murder.

Right to Counsel

In re Doe, 881 P.2d 533 Hawaii 1994

Thirteen-year-old girl did not knowingly
and voluntarily waive right to counsel, by
receiving all ten petitions against her and
stating that she understood each charge.
Court failed to read the petition or explain
the elements necessary to establish the
charge of assault. There must be a
"penetrating and comprehensive exam
ination."

Schools/Search and Seizure

In ne S.K., 647 A.2d 952
Pa.Super.Ct. 1994

Security officer’s pat down of juvenile
was reasonable since officer had reason
able suspicion that juvenile was hiding
cigarettes; and cocaine found during
search was admissible in delinquency
proceeding.

Sentence, Life Imprisonment

Ritchie v. State, 651 So.2d 167
Fla.Ct.App. 1995

Trial court did not have to comply with
sentencing guidelines for imposing adult
sanctions when juvenile was charged
with offense punishable by death or life
imprisonment, but found guilty of lesser
included offense punishable by life
imprisonment.

Speedy Trial

United States v.
ThreeMale Juveniles

49 P.3d 1058 5th Cir. 1995

Federal statute provision for 30 day
speedy trial period for alleged delin
quents begins with arrest and detention
by federal authorities, not state
authorities.

Statute/Delinquency,
Age of Child

In re Welfare of S.A.C.
529 N.W.2d 517 Minn.Ct.App. 1995

A nine-year-old child was not "delinquent"
under Juvenile Court Act; legislature
specified children under 10 years of age
are not delinquent, but are children in
need of protection services.

Transfer

In re J.K.C., 691 P.2d 1169
Mont. 1995

Juvenile’s transfer to adult court based
solely on seriousness of charged offen
ses was abuse of discretion; there was
no evidence that juvenile facility would be
inappropriate, and juvenile probation
officers testified juvenile facility was
secure and adult system lacked sufficient
rehabilitation.

In re R.T., 648 N.E,2d 1943
blLApp.Ct. 1995

Trial judge’s denial of motion to transfer
juveniles charged with rape and murder
to adult court, based on incorrect belief
there was insufficient evidence upon
which grand jury could indict, was abuse
of discretion.

Ex pane S.B., 650 So.2d 953
Ala. 1994

Juvenile’s transfer to adult court was
improper, since juvenile court failed to
determine whether juvenile had delin
quency record or had past treatment in
juvenile system as required by statute.

United States v. Juvenile Male #1,
47 F.3d 68 2d Cir. 1995

A federal trial court did not abuse its
discretion in denying the government’s
motion to prosecute a juvenile charged
with cocaine base distribution as an
adult. It was within the district courts
authority to rely more heavily on the
juvenile’s social and economic back
ground and the lack of past treatment
efforts than on the seriousness of the
offense and his juvenile record.

In ne W.T.L., 656 Aid 113 D.C. 1995

Transfer statue does not violate due pro
cess despite its presumption that juvenile
committed offense with which he was
charged.

Transfer, Admissibility
of Confession

Ring v. State, 894 SW.2d 944
Ark. 1995

Arkansas statute allows for case involv
ing juvenile to begin in circuit court. At
hearing on juvenile’s motion to send case
to juvenile court prosecutor used juve
nile’s confession obtained without parent
al consent. Appellate court held both that
use of statement was not error because

juvenile tried as adult Motion to Transfer
was denied and that use of statement
was harmless error because prosecution
had other proof of serious and violent
nature of offense to justify retaining case
in circuit court.

Transfer, Age Pending Trial

Hughes v. State, 653 A.2d 241
Del. 1994

A statutory amendment’s elimination of
judicial inquiry into the basis of felony
charges against a child who reaches 18
years of age while awaiting trial violates
constitutional guarantees of due process
and equal protection of laws.

Transfer, Appeal Before Trial

U.S. v. One Juvenile Male
40 F.3d 841 6th CIr. 1994

An order transferring a juvenile to be
tried as an adult satisfies the Cooper &
Lybrand v. Livesay, 437 U.S. 463, 468,
1978 test as an immediately appealable
collateral order. The district court did not
abuse its discretion in granting transfer
motion because the district court’s deci
sion was based on the "heinous nature of
the alleged offenses."

Transfer, Constitutional Rights

State v. Martin, 530 N.W.2d 420
Wis.Ct.App. 1995

A juvenile who committed battery in a
secured correctional facility did not have
a constitutional right to individualized
treatment, therefore the "reverse waiver"
procedure did not violate his substantive
due process rights; the statutory provi
sions invoking a "reverse waiver" proce
dure and imposing a minimum sentence
did not create arbitrary and irrational
classifications in violation of his equal
protection rights.

Transfer,
Lesser Included Offense

D.D.A. v. State,650 So.2d 571
Ala.Crim.App. 1994

Although petition charged juvenile with
capital intentional murder, transfer to
adult court on charge of reckless murder
was proper since, under particular facts,
reckless murder was lesser included of
fense of capital offense.
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Transfer, Mental Health

MM. v. State, 649 So.2d 1345
Altcrtm.App. 1994

The trial court should have considered
the out-of-state mental health records of
a juvenile charged with murder before
rendering an opinion concerning the juve
niles amenability to civil commitment for
purposes of deciding whether the juvenile
should be tried as an adult.

reasons why the juvenile could not be
rehabilitated.

Transfer/Withdrawal of Motion

State v. Superior Court, 884 P.2d 270
Ariz.ct.App. 1994

Prosecutor has the power to withdraw a
previously-filed transfer motion and
cannot be compelled to proceed by the
juvenile court.

from juvenile court order waiving him to
adult criminal court.

REBECCA BALLARD DILORETO
Department of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40801
Tel: 502 564-8006
Fax: 502 564-7890
Email: rdiloret@dpa.state.ky.us

Transfer/Rehabilitation

Patton v. Toy, 867 F.Supp 356
D.5.C. 1994

Transfer of a juvenile violated due pro
cess and fundamental fairness where the
transfer order did not include specific

5.5. v. Iowa District Court
for Black Hawk County

428 N.W.2d 130 Iowa 1995

District associate judge tacked subject
matter jurisdiction over juvenile’s appeal

Waiver

Gun Free Schools Act vs. IDEA

Gun Free Schools Act, 20 U.S.C. Sec. 8921 requires states to mandate one-

education money

year expulsion for any student who brings a gun to school. The expulsion
policy must be in place by October 20, 1995 or the state will lose federal

students with mental, emotional, physical or learning
However, this required expulsion conflicts with the protections accorded

Individuals with Disabilities Act IDEA. Under Honig
1988 such students cannot be suspended for more
following strict due process procedures.

disabilities under the
v. Doe, 484 U.S. 305
than 10 days without

HONEST JOHN
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Capital Case Qeview

Following are the cases docketed for
United States Supreme Court action dur
ing the 1995-1996 term, which begins on
October 3, 1995.

CERT GRANTED

Lonchar v. Thomas,
95-501 5, June 29, 1995

[Decision below: 58 F.3d 590 11th Cir.
1995]

Questions presented:

Was Eleventh Circuit correct in creating,
without judicial precedent and without
notice to petitioner, novel rule to bar first
petition for habeas corpus relief ever filed
by petitioner, on basis of amorphous
equitable notions that extend well beyond
Rule 9 of Rules Governing Section 2254
Petitions when everyone had previously
assured petitioner that there would be no
bar to his federal petition?

Without proper notice of novel rule and
adequate opportunity to develop evi
dence, were mentally ill petitioner’s vary
ing motivations behind filing good faith
petition for habeas corpus relief for first
time in federal court properly considered
as virtually dispositive of courts duty to
conscientiously consider issues pre
sented?

Thompson v. Keohane,
94-6615,January 23, 1995

[Decision below: 1994 wI 424489 9th
Cir. 1994 unpublished]

Question presented:

What standard of review should appellate
court employ when there is conflicting
caselaw on standard of review of when
suspect has been taken "into custody,"
triggering requirement that Miranda ft.
Arizona, 384 U.S. 436,86 S.Ct. 1602, 16
L.Ed,2d 6941966,] warnings be admin
istered?

DOCKETED CASES

Powell v. Texas,
94-1859, May 11, 1995

[Decision below: 897 S.W.2d 307 Tex.
1995 en bane]

Questions presented:

Does state’s use of psychiatric testimony
ruled by this court to have been unconsti
tutionally obtained violate this court’s
mandate and Fifth and Sixth Amend
ments, and deny due process of law?

Does packing trial court with police offi
cers and other persons wearing badges
and pro-prosecution sign, and then refer
ring to this display during summations in
effort to influence jury and trial judge,
violate due process and Eighth Amend
ments and require new trial?

South Carolina v. Fossick,
94-1939, May 24, 1995

[Decision below: 453 S.E.2d 899 S.C.
1995]

Questions presented:

Did state court hearing judge err in find
ing that solicitor’s closing argument refer
ence to petitioner’s lack of remorse con
stituted violation of petitioner’s Fifth
Amendment privilege against self-incrim
ination in view of argument that privilege
was waived when petitioner voluntarily
confessed to murder and when he testi
fied in his own behalf at trial?

Did court below err in finding that trial
counsel’s failure to object to solicitor’s
closing argument reference to petitioner’s
lack of remorse constituted violation of
petitioner’s Sixth Amendment right to ef
fective assistance of counsel, in view of
argument that reference did not infect
trial with unfairness so as to make result
ing conviction denial of due process and
warranting reversal of conviction?

Wood v. Bartholomew,
94-1419, February 14, 1995

[Dedsion below: 34 F.3d 870 9th Cir.
1994]

Questions presented:

Does Due Process Clause, as applied in
Brady v. Maryland, 373 U.S. 83 [, 83
S.Ct. 1194, 10 L.Ed.2d 215] 1963, re
quire prosecutors to disclose information
that neither is admissible in evidence nor
will lead to admissible evidence, if infor
mation may affect preparation or presen
tation of defense?

Loving v. United States,
94-1966, June 2, 1995

[Decision below: sub non. United States
v. Loving, 41 M.J. 213 CMA 1994]

Questions presented:

Can Congress’ legislative responsibility to
establish aggravating circumstances to
be used in military capital cases be dele
gated to president consistently with sep
aration of governmental powers required
by Article I, Sections 1 and 8, and Eighth
Amendment?

Has Congress implicitly delegated to
president its legislative authority to estab
lish aggravating circumstances to be
used in military capital cases?

If there has been such implicit delegation
of authority to president, has Congress
established constitutionally adequate
standards to guide president’s exercise
of legislative authority?

Do Fifth and Eighth Amendments permit
capital defendant to be convicted of mur
der and sentenced to death by eight-per
son jury?

Nebraska v. Rust,
94-1969, June 1, 1995

[Decision below: 528 N.W.2d 320 Neb.
1995]
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Questions presented:

Does jeopardy attach in capital sentenc
ing proceeding when it can be demon
strated that state has met its only burden
of proof under state law?

Is Double Jeopardy Clause implicated in
direct appellate review of capital sen
tencing proceeding?

Mondragon v. Smith,
94-1 973, June 5, 1995

[Decision below: sub nom. Smith v.
Kerby, 50 F.3d 801 10th Cir. 1995]

Questions presented:

Is actual prejudice suffered by state--
founded on practical inability to retry
criminal case some 18 years after state
court jury rendered two first-degree mur
der guilty verdicts--legitimate factor in
determining whether to grant equitable
relief in federal habeas corpus action?

Is comprehensive and mandatory review
by court below of each and every federal
habeas corpus appeal, irrespective of
denial of certificate of probable cause by
district court, directly contrary to lang
uage and legislative intent of Section
2253?

Dutton v. Houston,
94-2111, June 26, 1995

[Decision below: sub non. Houston v.
Dutton, 50 F.2d 381 6th Cir. 1995]

Questions presented:

Does Brecht v. Abrahamson [, 113 S.Ct.
1710, 123 L.Ed.2d 353 1993] harmless
error standard require reversal of first-
degree murder conviction on basis of jury
instruction thatcontained unconstitutional
mandatory rebuttable presumption on
element of "malice,’ in case in which a
instruction at issue did not equate con
cept of "malice" with "intent to kill," b
other jury instructions on separate and
distinct element of "willfulness" accurately
described state’s burden of proving be
yond reasonable doubt that habeas peti
tioner intended to kill victim, and c there
was overwhelming evidence, indepen
dent of presumption, that habeas peti
tioner acted with "malice" toward victim,
as that term was defined in court’s in
structions?

On collateral review of death sentence
imposed by jury in "weighing" state
whose appellate courts perform harmless
error analysis of alleged sentencing
errors, must federal habeas court auto
matically vacate any sentence that is

based in part on invalid aggravating cir
cumstance, or is court instead authorized
to determine whether use of invalid ag
gravator was harmless error?

Martinez v. Texas,
95-1, June 30, 1995

IDecision below: 899 S.W.2d 655 Tex.
App. 1994 en bane]

Questions presented:

Is failure to specifically instruct jury that it
may not impose penalty of death based
upon co-defendant’s responsibility and
moral guilt fundamental error that appel
late court cannot evaluate for harm?

Does imposition of death sentence vio
late Eighth Amendment because jury is
instructed in manner that allowed it to
consider evidence of co-defendant’s
responsibility and moral guilt?

JULIA K. PEARSON, Paralegal
Kentucky Post-Conviction

Defender Organization
100 Fair Oaks Lane, Suite 301
Frankfort, Kentucky 40801
Tel: 502 564-3948
Fax: 502 564-3949
E-mail: jpearson@dpa.state.ky.us

:.

Kentucky State Penitentiary
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Qyestions/9tnswerson
Disciplining Studentswit/I Disabilities

UNITED STATES
DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION
AND REHABILITATIVE SERVICES

OSEP MEMORANDUM

OSEP- 95-16

TO; Chief State School Officers

FROM: Judith E. Neumann
Assistant Secretary
Office of Spedal Education and
Rehabilitative Services

Thomas Hehir, Director
Otfice of Special Education
Programs

SUBJECT; Questions and Answers on
Disciplining Students with
Disabilities

The purpose of this memorandum is to
provide guidance about the current legal
requirements of the Individuals with Dis
abilities Education Act IDEA for addres
sing misconduct of students with disabil
ities and to correct the misunderstanding
that students with disabilities are exempt
from discipline under current law. This
memorandum also includes a discussion
of the recent amendments made to IDEA
by the Improving America’s Schools Act
and the recently enacted Gun-Free
Schools Act as they apply to students
with disabilities who bring firearms to
school. If changes-are made to current
law in the reauthorization of the IDEA,
further guidance will be issued to reflect
them.

Two other Federal laws that are enforced
by the Department’s Office for Civil
Rights OCR--Section 504 of the Rehab
ilitation Act of 1973 Section 504 and the
Americans with Disabilities Act of 1990
ADA, Title lI--also govern school dis
tricts’ obligations to provide educational
services to disabled students. Unless
otherwise noted, compliance with the
IDEA requirements as set forth in this
memorandum would satisfy the require
ments of Section 504 and Title II of the
ADA.

Public Law 94-142, the Education for All
Handicapped Children’s Act of 1975 [now
Part B of IDEA] was enacted to address
concerns that disabled students, particul
arly those whose disabilities had behav
ioral components, were excluded from
any public education or were not pro
vided an education appropriate to their
unique learning needs. Thus, IDEA re
cognizes the right of each disabled stu
dent to a free appropriate public educa
tion FAPE, which includes an array of
rights and procedural protections for elig
ible students and their parents. One of
the central tenets of IDEA is the require
ment that each disabled student’s pro
gram and placement must be individually
designed to meet his or her unique learn
ing needs. Today, as school safety takes
on increasing importance for all of us, we
want to underscore the compatibility of
guaranteeing the rights of students with
disabilities with the goal of school safety.

Clearly, school safety starts with the
commitment of every student to take full
responsibility for his or her own safety
and the safety of others both in and out
of school. This commitment to personal
responsibility is essential to ensuring that
the goal of safe schools is realized. For
any student who misbehaves, a school
should decide what action is most likely
to correct the misconduct. For a disabled
student, this decision may need to take
into account the student’s disability.

As we travel throughout the country, we
have met with parents and school offic
ials, who have underscored the impor
tance of working cooperatively to address
concerns when signs of misconduct by
students with disabilities first appear
before more drastic measures are con
sidered. We also have visited schools
that have implemented models for behav
ior management so effectively that, in
many instances, the’need for subsequent
interventions has been greatly reduced,
or even eliminated entirely. The Depart
ment encourages and supports the devel
opment and dissemination, at the local,
State and national levels, of effective
classroom and behavior management
practices. We also believe that there are
a number of positive steps that educators
can take to address misconduct as soon
as it appears to prevent the need for
more drastic measures. For students
whose disabilities have behavioral as
pects, preventive measures, such as be
havior management plans, should be
considered and can be facilitated through
the individualized education program
IEP and placement processes required
by IDEA. Teacher training initiatives in
conflict management and behavior man
agement strategies also should be con
sidered as these strategies are imple
mented.

If the steps described above are not suc
cessful, the appropriate use of measures
such as study carrels, time-outs, or other
restrictions in privileges could also be
considered, so long as they are not in
consistent with a student’s IEP. In addi
tion, a disabled student may be sus
pended from school for up to ten school
days. No piior determination of whether
the misconduct was a manifestation of
the student’s disability is required before
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any of the above measures can be imple
mented. If the misconduct is such that
more drastic measures would be called
for, educators should review the stu
dent’s current educational program and
placement and consider whether a
change in placement would be an appro
priate measure to address the mis
conduct.

Where educators believe that more dras
tic measures are called for, a disabled
student may be removed from school for
more than ten school days only if the
following steps are taken. First, a group
of persons knowledgeable about the stu
dent must determine whether the stu
dent’s misconduct was a manifestation of
his or her disability. If this group deter
mines that the misconduct was not a
manifestation of the student’s disability,
the student may be expelled or sus
pended from school for more than ten
school days, provided applicable proce
dural safeguards are followed and educa
tional services continue during the period
of disciplinary removal.

However, if the group determines that the
student’s misconduct was a manifestation
of his or her disability, the student may
not be expelled or suspended from
school for more than ten school days.
Educators still can address the miscon
duct through appropriate instructional
and/or related services, including conflict
management and/or behavior manage
ment strategies, student and teacher
training initiatives, measures such as
study carrels, lime-outs, or other restric
tions in privileges, so long as they are
not inconsistent with a student’s IEP,
and, as a last resort, through change of
placement procedures in accordance with
IDEA. Moreover, the school district has
the option of seeking a court order at any
time to remove the student from school
or to change the student’s placement if it
believes that maintaining the student in
the current educational placement is
substantially likely to cause injury.

We hope that this information will be
helpful as we all strive to promote safe
and effective schools. We urge you and
your staff to review this information care
fully and to disseminate it to interested
individuals and organizations throughout
your State. For easy reference a table of
contents, setting forth all sixteen ques
tions and their corresponding page num
bers, immediately follows.

Further questions can be directed to the
Office of Special Education Programs by
contacting Ms. Rhonda Weiss at 202
205-8824 or Dr. JoLeta Reynolds at
202 205-5507.

State Directors of
Special Education

RSA Regional Commissioners
Regional Resource Centers
Federal Resource Center
Special Interest Groups
Parent Training Centers
Independent Living Centers
Protection and Advocacy

Agencies

. . . . . .

QUES11ONS AND ANSWERS ON
DISCIPLINING STUDENTS

WITH DISABILITIES

Under IDEA, what steps
should school districts take to
address misconduct when it
first appears?

2 Are there additional measures
that educators may use in ad
dressing misconduct of stu
dents with disabilities, and if
so, under what circumstances
may such measures be used?

3 Is a series of short-term sus
pensions considered a change
in placement?

expelled or suspended from
school for more than ten
school days?

7 It an appropriate group deter
mines that a student’s miscon
duct was not a manifestation
of his or her disability, what is
the next step that school dis
tricts must take before expel
ling or suspending the student
from school for more than ten
school days?

8 Under IDEA, where a student
is suspended for more than
ten school days or expelled for
misconduct that was not a
manifestation of his or her
disability, does the school
have any continuing obliga
tions to the student?

9 Under Section 504 and Title II
of the ADA, 12 where a stu
dent is expelled or suspended
for more than ten school days
for misconduct that was not a
manifestation of his or her dis
ability, does the school have
any continuing obligations to
the student?

10 What options are available to
school districts in addressing
the misconduct of students
with disabilities whose miscon
duct was a manifestation of his
or her disability?

11 Are there any special provi
sions of IDEA - that are applic
able to students with disabili
ties who bring firearms to
school?

12 Under the provision described
in question 11 above, how
long can a student be placed
in an interim altemative educa
tional setting?

In addition, recent amendments to IDEA
made by the Improving America’s
Schools Act permit educators to make
immediate interim changes of placement
for students with disabilities who bring
firearms to school for up to 45 calendar
days. If the student’s parents request a
due process hearing, the student must
remain in the interim placement until the
completion of all proceedings, unless the
parents and school district can agree on
another placement.

The questions and answers with this
memorandum provide a description of the
options outlined above in greater detail.

4 Are there specific actions that
a school district is required to
take during a suspension of
ten school days or less?

5 Under what circumstances
may a school district seek to
obtain a court order to remove
a student with a disability from
school or otherwise change
the student’s placement?

6 What is the first step that
school districts must take be
fore considering whether a stu
dent with a disability may be

13 Does the Gun-Free Schools
Act apply to students with dis
abilities?

14 How can school districts imple
ment policies under the Gun-
Free Schools Act in a manner
that is consistent with the re
quirements of IDEA and Sec
tion 504?

15 Does the authority of the
school district’s chief admini
stering officer, under the Gun
Free Schools Act, to modify
the expulsion requirement on a

Attachment
cc:

Question
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case-by-case basis mean that
the decision regarding whether
the student’s bringing a firearm
to school was a manifestation
of the student’s disability and
placement decisions can be
made by the chief administer
ing officer?

16 What immediate steps can
school districts take to remove
a student with a disability who
brings a firearm to school?

* . * * *
QUESTIONS AND ANSWERS ON

DISCIPLINING STUDENTS
WITH DISABILITIES

gram or placement, or even a removal of
a student with a disability from school.

Where these changes are long-term
more than ten school days, they are
considered a change in placement. IDEA
requires that parents be given written
notice before a change in placement can
be implemented. See question 7. How
ever, where in-school discipline or
short-term suspension ten school days
or less is involved, this would not be
considered a change in placement, and
IDEA’s parent-notification provisions
would not apply. Also, there is no re
quirement for a prior determination of
whether the student’s misconduct was a
manifestation of the student’s disability.
See question 6.

seek to persuade the parents to agree to
an interim placement for the student
while due process proceedings are pend
ing, If the school district and parents
cannot agree on an interim placement for
the student while the due process hear
ing is pending, and the school district
believes that maintaining the student in
the current educational placement is sub
stantially likely to result in injury to the
student or to others, the school district
could seek a court order to remove the
student from school. See question 5.

QUESTION 5: Under what circumstances
may a school district seek to obtain a
court order to remove a student with a
disability from school or otherwise
change the student’s placement?

QUESTION 1: Under IDEA, what steps
should school districts take to address
misconduct when it first appears?

ANSWER: School districts should take
prompt steps to address misconduct
when it first appears. Such steps could,
in many instances, eliminate the need to
take more drastic measures, These mea
sures could be facilitated through the
individualized education program IEP
and placement processes required by
IDEA. For example, when misconduct ap
pears, determinations could be made as
to whether the student’s current program
is appropriate and whether the student
could benefit from the provision of more
specialized instructional and/or related
services, such as counseling and psy
chological services or social-work ser
vices in schools. In addition, training of
the teacher in effective use of conflict
management and/or behavior manage
ment strategies also could be extremely
effective. In-service training for all
personnel who work with the student, and
when appropriate, other students, also
can be essential in ensuring the success
ful implementation of the above interven
tions.

QUESTION 2: Are there additional mea
sures that educators may use in addres
sing misconduct of students with disabil
ities, and if so, under what circumstances
may such measures be used?

ANSWER: The use of measures such as
study carrels, time-outs, or other restric
tions in privileges is permissible so long
as such measures are not inconsistent
with a student’s IEP. While there is no re
quirement that such measures be speci
fied in a student’s IEP, IEP teams could
determine that it would be appropriate to
address their use in individual situations.
Another possibility is an in-school change
in a student’s current educational pro-

QUESTION 3: Is a series of short-term
suspensions considered a change in
placement?

ANSWER: A series of short-term suspen
sions in the same school year could
constitute a change in placement. Fac
tors such as the length of each suspen
sion, the total amount of time that the
student is excluded from school, the
proximity of the suspensions to each
other, should be considered in deter
mining whether the student has been
excluded from school to such an extent
that there has been a change in place
ment. This determination must be made
on a case-by-case basis.

QUESTION 4: Are there specific actions
that a school district is required to take
during a suspension of ten school days
or less?

ANSWER: There are no specific actions
under Federal law that school districts
are required to take during this time per
iod. If the school district believes that
further action to address the misconduct
and prevent future misconduct is war
ranted, it is advisable to use the period of
suspension for preparatory steps. Forex
ample, school officials may convene a
meeting to initiate review of the stu
dent’s current IEP to determine whether
implementation of a behavior manage
ment plan would be appropriate. If long-
term disciplinary measures are being
considered, this time also could be used
to convene an appropriate group to de
termine whether the misconduct was a
manifestation of the student’s disability.

If the student’s IEP or placement needs
to be revised, the school district should
propose the modification. If the student’s
parents request a due process hearing
on the proposal to change the student’s
IEP or placement, the school district may

ANSWER: A school district may seek a
court order at any time to remove any
student with a disability from school or to
change the student’s current educational
placement if the school district believes
that maintaining the student in the current
educational placement is substantially
likely to result in injury to the student or
to others.1 Prior to reaching the point
where there is a need to seek a court
order, a school district should make
every effort to reduce the risk that the
student will cause injury. Efforts to min
imize the risk of injury should, if appro
priate, include the training of teachers
and other affected personnel, the use of
behavior intervention strategies and the
provision of appropriate special education
and related services.2 In a judicial pro
ceeding to secure a court order, the bur
den is on the school district to demon
strate to the court that such a removal or
change in placement should occur to
avoid injury.

QUESTION 6: What is the first step that
school districts must take before consid
ering whether a student with a disability
may be expelled or suspended from
school for more than ten school days?

ANSWER: The first step is for the school
district to determine whether the stu
dent’s misconduct was a manifestation of
the student’s disability. This determina
tion must be made by a group of persons
knowledgeable about the student, and
may not be made unilaterally by one in
dividual. See, 34 CFR §300.533a3
composition of the placement team; 34
CFR §300.344a1 -5 participants on
the IEP team. If the group determines
that the student’s misconduct was not a
manifestation of his or her disability, the
school district may expel or suspend the
student from school for more than ten
school days, subject to the conditions
described below. If an appropriate group
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of persons determines that the student’s
misconduct was a manifestation of his or
her disability, the student may not be
expelled or suspended from school for
more than ten school days for the mis
conduct. However, educators may use
other procedures to address the student’s
misconduct, as described in question 10
below.

QUESTION 7: If an appropriate group
determines that a student’s misconduct
was not a manifestation of his or her
disability, what is the next step that
school districts must take before expel
ling or suspending the student from
school for more than ten school days?

ANSWER: A long-term suspension or ex
pulsion is a change in placement. Before
any change in placement can be imple
mented, the school district must give the
student’s parents written notice a reason
able time before the proposed change in
placement takes effect.3 This written
notice to parents must include, among
other matters, the determination that the
student’s misconduct was not a manifes
tation of the student’s disability and the
basis for that determination, and an ex
planation of applicable procedural safe
guards, including the right of the stu
dent’s parents to initiate an impartial due
process hearing to challenge the mani
festation determination and to seek ad
ministrative or judicial review of an
adverse decision.

If the student’s parents initiate an impar
tial due process hearing in connection
with a proposed disciplinary exclusion or
other change in placement, and the mis
conduct does not involve the bringing of
a firearm to school see question 11, the
"pendency" provision of IDEA requires
that the student must remain in his or her
current educational placement until the
completion of all proceedings.4 If the
parents and school district can agree on
an interim placement, as is frequently the
case, the student would be entitled to
remain in that placement until the com
pletion of all proceedings. During auth
orized review proceedings, school dis
tricts may use measures, in accordance
with question 2 above, to address the
misconduct.

QUESTION B: Under IDEA, where a stu
dent is suspended for more than ten
school days or expelled for misconduct
that was not a manifestation of his or her
disability, does the school have any
continuing obligations to the student?

ANSWER: Under IDEA, as a condition
for receipt of funds, States must ensure
that a free appropriate public education

FARE is made available to all eligible
children with disabilities in mandated age
ranges. Therefore, in order to meet the
FARE requirements of IDEA, educational
services must continue for students with
disabilities who are excluded for miscon
duct that was not a manifestation of their
disability during periods of disciplinary
removal that exceed ten school days.
Thus, a State that receives IDEA funds
must continue educational services for
these students. However, IDEA does not
specify the particular setting in which
continued educational services must be
provided to these students, During the
period of disciplinary exclusion from
school, each disabled student must con
tinue to be offered a program of appro
priate educational services that is indiv
idually designed to meet his or her uni
que learning needs. Such services may
be provided in the home, in an alternative
school, or in another setting.

QUESTION 9: Under Section 504 and Ti
tle II of the ADA, where a student is ex
pelled or suspended for more than ten
school days for misconduct that was not
a manifestation of his or her disability,
does the school have any continuing
obligations to the student?

ANSWER: Two related Federal laws,
which are enforced by the Department’s
Office for Civil Rights OCR, also
contain requirements relating to disabled
students in public elementary or second
ary education programs. Section 504 of
the Rehabilitation Act of 1973 Section
504 prohibits discrimination on the basis
of disability by recipients of Federal
financial assistance, including IDEA
funds. The Section 504 regulation at 34
CFR Part 104, §104.33-104.36, contains
free appropriate public education require
ments that are similar to the IDEA FARE
requirements. The Americans with Dis
abilities Act of 1990 ADA, Title II, ex
tends Section 504’s prohibition of dis
crimination on the basis of disability to all
activities of State and local governments,
whether or not they receive Federal
funds. This includes ail public school dis
tricts. The Department interprets the re
quirements of Titte II of the ADA as con
sistent with those of Section 504.
Throughout the remainder of this docu
ment, references to Section 504 also en
compass Title II of the ADA.

As is the case under IDEA, under Sec
tion 504, students with identified disabil
ities may be expelled or suspended from
school for more than ten school days
only for misconduct that was not a mani
festation of the student’s disability. How
ever, the Department has interpreted the
nondiscrimination provisions of Section

504 to permit school districts to cease
educational services during periods of
discipUnary exclusion from school that
exceed ten school days if nondisabled
students in similar circumstances do not
continue to receive educational services.

In implementing their student-discipline
policies, school districts must comply with
the requirements of IDEA and Section
504. Further questions about the applica
tion of the requirements of Section 504
and Title II of the ADA should be directed
to your OCR regional office.

QUESTION 10: What options are avail
able to school districts in addressing the
misconduct of students with disabilities
whose misconduct was a manifestation
of his or her disability?

ANSWER: If a group of persons know
ledgeable about the student determines
that the student’s misconduct was a
manifestation of his or her disability, the
student may not be expelled or sus
pended from school for more than ten
school days. However, it is recom
mended that school officials review the
student’s current educational placement
to determine whether the student is re
ceiving appropriate instructional and re
lated services in the current placement
and whether conflict management and or
behavior management strategies should
be implemented for the student as well
as tor teachers and all personnel who
work with the student, and for other stu
dents if appropriate. A change in place
ment, if determined appropriate, could be
implemented subject to applicable proce
dural safeguards see question 7. For
example, the school district could pro
pose to place the student in another
class in the same school or in an alterna
tive setting, in light of the student’s parti
cular learning needs.

The school district also would have the
option of suspending the student from
school for ten school days or less. The
school district also has the option of
seeking a court order at any time to re
move the student from school or to
change the student’s placement if it
believes that maintaining the student in
the current placement is substantialty
likely to result in injury to the student or
to others. See question 5.

QUESTION 11: Are there any special
provisions of IDEA that are applicable to
students with disabilities who bring fire
arms to school?

ANSWER: Recent amendments to IDEA
made by the Improving America’s
Schools Act give school authorities addi
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tional flexibility in protecting the safety of
other students when any student with a
disability has brought a firearm5 to a
school under a local school district’s
jurisdiction. These amendments to IDEA
took effect as of October 20, 1994.

Even before determining whether the be
havior of bringing a firearm to school was
a manifestation of the student’s disability,
the school district may place the student
in an interim alternative educational set
ting, in accordance with State law, for up
to 45 calendar days. The interim alterna
tive educational setting must be decided
by the participants on the student’s IEP
team described at 34 CFR §300.344a
1-a5, which include the student’s
teacher, an agency representative who is
qualified to provide or supervise the
provision of special education, the stu
dent’s parents, and the student, if appro
priate. However, the student’s placement
cannot be changed until the IEP team
has been convened and determined the
interim alternative educational placement
that the team believes would be appro
priate for the student.6 If the parents
disagree with the alternative educational
placement or the placement that the
school district proposes to follow the
alternative placement and the parents
initiate a due process hearing, then the
student must remain in the alternative
educational setting during authorized
review proceedings, unless the parents
and the school district can agree on
another placement.

QUESTION 12: Under the provision
described in question 11 above, how
long can a student be placed in an
interim alternative educational setting?

ANSWER: A student with a disability
who has brought a firearm to a school
under a local school district’s jurisdiction
may be placed in an interim alternative
educational setting, in accordance with
State law, for up to 45 calendar days.
However, if the student’s parents initiate
a due process hearing and if the parties
cannot agree on another placement, the
student must remain in that interim place
ment during authorized review proceed
ings. In this situation, the student could
remain in the interim alternative educa
tional setting for more than 45 calendar
days.

QUESTION 13: Does the Gun-Free
Schools Act apply to students with
disabilities?

ANSWER: The Gun-Free Schools Act
applies to students with disabilities. The
Act must be implemented consistent with
IDEA and Section 504. The Gun-Free

Schools Act states, among other require
ments, that each State receiving Federal
funds under the Elementary and Second
ary Education Act shall have in effect a
State law requiring local educational
agencies to expel from school for not
less than one year a student who brings
a firearm to school under the jurisdiction
of local educational agencies in that
State, except that the State law must al
low the local educational agency’s chief
administering officer to modify the expul
sion requirement for a student on a case-
by-case basis. The Gun-Free Schools
Act explicitly states that the Act must be
construed in a manner consistent with
the IDEA.

QUESTION 14: How can school districts
implement policies under the Gun-Free
Schools Act in a manner that is consis
tent with the requirements of IDEA and
Section 504?

ANSWER: Compliance with the Gun-
Free Schools Act can be achieved con
sistent with the requirements that apply
to students with disabilities as long as
discipline of such students is determined
on a case-by-case basis in accordance
with IDEA and Section 504. Under the
provision that permits modification of the
expulsion requirement on a case-by-case
basis, the requirements of IDEA and Sec
tion 504 can be met. IDEA and Section
504 require a determination by a group of
persons knowledgeable about the stu
dent on whether the bringing of the f re
arm to school was a manifestation of the
student’s disability. Under IDEA and Sec
tion 504, a student with a disability may
be expelled only if this group of persons
determines that the bringing of a firearm
to school was not a manifestation of the
student’s disability, and after applicable
procedural safeguards have been fol
lowed.

For students with disabilities eligible
under IDEA who are expelled in accord
ance with these conditions, educational
services must continue during the expul
sion period. The Gun-Free Schools Act
also states that nothing in that Act shall
be construed to prevent a State from al
lowing a school district that has expelled
a student from such a student’s regular
school setting from providing educational
services to that student in an alternative
educational setting. For students with dis
abilities who are not eligible for services
under IDEA, but who are covered by
Section 504 and are expelled in accord
ance with the above conditions, educa
tional services may be discontinued dur
ing the expulsion period if nondisabled
students in similar circumstances do not
receive continued educational services.

QUESTION 15: Does the authority of the
school district’s chief administering
officer, under the Gun-Free Schools Act,
to modify the expulsion requirement on a
case-by-case basis mean that the deci
sion regarding whether the student’s
bringing a firearm to school was a mani
festation of the student’s disability and
placement decisions can be made by the
chief administering officer?

ANSWER: No. As discussed above, all
of the procedurat safeguards and other
protections of IDEA and Section 504
must be followed. Once it is determined
by an appropriate group of persons that
the student’s bringing a firearm to school
was not a manifestation of the student’s
disability, the school district’s chief
administering officer may exercise his or
her decision-making authority under the
Gun-Free Schools Act in the same man
ner as with nondisabled students in simi
lar circumstances. However, for students
with disabilities who are eligible under
IDEA and who are subject to the expul
sion provision of the Gun-Free Sphools
Act, educational services must continue
during the expulsion period. By contrast,
if it is determined that the student’s
behavior of bringing a firearm to school
was a manifestation of the student’s dis
ability, the chief administering officer
must exercise his or her authority under
the Gun-Free Schools Act to determine
that the student may not be expelled for
the behavior. However, there are immed
iate steps that may be taken, including
removal. See question 16.

QUESTION 16: What immediate steps
can school districts take to remove a stu
dent with a disability who brings a firearm
to school?

ANSWER: A student with a disability
who brings a firearm to school may be
removed from school for ten school days
or less, and placed in an interim alter
native educational setting for up to 45
calendar days. See questions 2 and 11.
However, if the parents initiate due pro
cess, the student must remain in the in
terim alternative placement during auth
orized review proceedings, unless the
parents and school district can agree on
a different placement. See questions 11
and 12. In addition, school districts may
initiate change in placement procedures
for such a student, subject to the parents’
right to due process. A school district
also could seek a court order if the
school district believes that the student’s
continued presence in the classroom is
substantially likely to result in injury to
the student or to others. See question
5.
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FOOTNOTES

‘Horiig v. Doe, 106 S_Ct. at 606.

2See Light v. Parkway, C-2 Sch. Dist., 41
F.3d 1223 8th Cir. 1994, where the
Court of Appeals for the Eighth Circuit
Arkansas, Iowa, Missouri, Minnesota,
Nebraska, North Dakota, and South
Dakota, held that in addition to showing
that a student is substantially likely to
cause injury, the school district must
show that it has made reasonable efforts
to accommodate the student’s disabilities
so as to minimize the likelihood that the
student will injure him or herself or
others.

334 CFR §300.504a and 300.505 re
quirements for prior written notice to
parents and content of notice.

4For a student not previously identified by
the school district as a student potentially

in need of special education, a parental
request for evaluation or a request for a
due process hearing or other appeal after
a disciplinary suspension or expulsion
has commenced does not obligate the
school district to reinstitute the student’s
prior in-school status. This is because in
accordance with the "stay-put" provision
of IDEA, the student’s "then current
placement" is the out-of-school place
ment. After the disciplinary sanction is
completed, if the resolution of the due
process hearing is still pending, the stu
dent must be returned to school as would
a nondisabled student in similar circum
stances. It should be noted that, pending
the resolution of the due process hearing
or other appeal, a court could enjoin the
suspension or expulsion and direct the
school district to reinstate the student if
the court determines that the school dis
trict knew or reasonably should have
known that the student is a student in
need of special education.

5This amendment to IDEA uses the term
"weapon" and states that "weapon"
means a firearm as such term is defined
in section 921a3 of Title 18, United
States Code. The Gun-Free Schools Act
also uses the term "weapon."

6Under IDEA, a student with a disability
who has brought a firearm to school may
be removed from school or subjected to
in-schoot discipline that removes the
student from the current placement for
ten school days or less. Therefore, be
fore the student is placed in the interim
alternative educational setting in accord
ance with the IEP team’s decision, the
school district has the option of removing
the student from school, using other
in-school discipline, or placing the stu
dent in an alternative setting for ten
school days or less. See questions 2
and 3.
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PROVISIONS OF KENTUCKY LAW REGARDING
DISCIPLINING STUDENTS WITH DISABILITIES

As a caveat to the preceding OSEP memorandum, Kentucky has a statute and corresponding regulations on the
long-term suspension and expulsion from school of students with disahties. See KRS 158.1504 and 707 KAR 1:180,
Section 14. The statute and regulations modify the information and the charts in the memorandum as follows:

In Kentucky, a student with a disability has a change in placement when he or she has been suspended for
more than 10 cumulative days during the school year. This is a higher standard than that imposed by federal
law. See Question 3.

2. When a long-term suspension or expulsion is being considered for a student with a disability. Kentucky law
requires that first, the IEP team the Admissions and Release Committee or ARC shall determine whether
the IEP and placement are appropriate and are being fully and correctly implemented. tf the answer is no,
appropriate modifications shall occur and no further disciplinary action occurs. This is different from the
answer given in Question 6, under federal law.

If the ARC determines that the IEP and placement are appropriate and are being fully and correctly
implemented, then the ARC shall consider whether the behavior was a manifestation of the student’s
disability. The sequence of steps in Question 6 shall then be followed.

3. After a suspension for more than 10 days during a school year has occurred, the ARC shall meet to review
placement and determine whether regular suspension/expulsion proceedings apply. In Kentucky, additional
evaluations shall be completed, if necessary.

NOTE: Section 504 of the Rehabilitation Act also requires that evaluations be conducted prior to any significant
change of placement, which would include long-term suspension or expulsion.

SAMMIE LAMBERT
Attorney, Protection and Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-2967
Fax: 502 564-7890
Toll-Free: 1 -800-372-2988
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CONDUCT MANLFES’tA11ON DETERMTNAI1ON
SEE QUESTION6

‘--0

IF STUDENTS CONDUCT IS
MANIFESTA11ON OF STUDENTS

DISABIUTY SCHOOL DISTRICT MAY
INITIATE CHANGE IN PLACEMENT

SEE. QUESTION 10, BUT MAY NOT
EXPEL OR SUSPEND LONG-TERM

SEE QUESTIONS 13-15

I
IF STUDENTS CONDUCT NOT

MANIFESIAJ1ON OF THE STUDENT’S
DISABILfI?, SCHOOL DISTRICT MAY

EPEL OR SUSPENDLONG-TERM BUT
MUST PROViDE CONTiNUED SERViCES

SEEQUESTIONS 7, 8, 9, 14, 15

* a

V

IF PARENT REQUESTSDUE PROCESS
SEE QUESTiONS 11-12

V

STUDENT REMAiNS IN ALTERNATIVE SETTiNG
UNTIL DISPUTE IS RESOLVED

STUDENT WITH DISABILITIES
BRINGS A FIREARM TO SCHOOL

SUSPEND STUDENT FOR UP TO TEN SCHOOL DAYS;
CONVENE IEP TEAJvI TO DETERMINE INTERIM PLACEMENT

SEE QUESTIONS 11, 12, 16

STUDENT IN
ALTERNATiVE

SElliNG FOR UP
TO 45 DAYS

UNIESS

SCHOOL DISTRICT OBtAJNS A COURT ORDER TO CHANGE PLACEMENT. OR
PARENT AND SCHOOL DISTRICT AGREE TO ANOTHER PLACEMENT
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STUDENT WITH DISABILITIES
ENGAGES IN BEHAVIOR SUBJECT TO DISCIPLINE

BUT DOES NOT BRING A FIREARM TO SCHOOL

SUSPEND THE STUDENT FOR UP TO TEN SCHOOL DAYS
SEE QUESTiONS2 & 4

V
CONDUCT MANIFESTATION DETERMINATION

SEE QUESTiON 6

I a I

!F STUDENTS CONDUCT /SA IF STUDENTS CONDUCT NOT
MANIFESTATION OF DISABILflY MANIFESIAJ1ON OF DISABIU1tSEE

SCHOOL MAY INITIATE A CHANGE IN QUES11ONS 6-7, MAY EXPEL OR
PLACEMENT BUT MAY NOT EXPEL OR SUSPEND LONG-TERM, BUT MUST

SUSPEND LONG-TERM PROVIDE CON11NUED SERVICES
SEE QUESTION 10 SEE QUESTIONS 7-9

I I
* I

IF PARENT REQUESTS DUE PROCESS
SEE QUESTIONS5-7

‘V
STUDENT REMAINS IN CURRENT PLACEMENT UNTIL DISPUTE IS RESOLVED
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CAMPBELL DISTRICT COURT
ACTION NO. 94-T-031 11

COMMONWEALTH OF KENTUCKY

VS. ORDER

PLAINTIFF

JAMES R. REBHOLZ DEFENDANT

The defendant herein has moved for a
suppression of the results of the BA test
administered after his arrest for violation
of KRS 189A.010 OUI. The defendant
states that he only took the test because
he was improperly mislead by the Implied
Consent Warning read to him by the BA
operator. That warning says in essence
that:

"...a refusal to submit to such,..
BA...tests shall result in revo
cation of...their...driving priv
ilege..for six months."

He argues that this warning as written in
KRS 189A.105 2 falsely informs the de
fendant of the consequences of a test re
fusal, since there are a number of ways
in which a six month suspension can be
avoided. The court finds that clearly
there are a number of statutory proce
dures that will allow a smaller period of
suspension than six months after a re
fusal, La a plea of guilty before a con
viction reduces the suspension to only 90
days.

The detense argument is grounded on
the thought that to provide improper infor
mation to a defendant in order to obtain
evidence that can be used against him is
a denial of due process of law. This court
agrees with that philosophy, but that
does not answer the question raised
here.

This court has reviewed every known de
cision on this issue and is well versed in
most of the popular arguments advanced
by litigants in the various District Courts
in Northern Kentucky, Louisville, and
elsewhere regarding the alleged improper
wording of KRS 189A.105 2.

This court has reviewed Commonwealth
v. Tuemler, 526 S.W.2d 305 1975
wherein the Kentucky Court upheld a BA
implied consent warning that varied from
the statutory language. The court in that

decision found that the defendant had
been ‘sufficiently warned."

In another case on this issue, the court in
Elkin v. Commonwealth, 646 S.W.2d 45
1982 in ruling on this issue found that a
warning was sufficient if it ‘...sufficiently
appraised" the defendant of the conse
quences of a refusal.

These cases seem to set a standard for
the dissemination of information about
the consequences of a refusal that are
something less than a full explanation of
all of the possible consequences result
ing from a refusal. The defense argument
seems to demand a full and detailed re
citation of all possible consequences
flowing from a refusal decision. That high
degree of education does not appear to
be required by the Supreme Court.

While our high court has not required that
complete information be provided to the
defendant, it has not authorized the po
lice to provide patently incorrect infor
mation, KRS 189AJ05 2 does not ex
plain all of the possible avenues of relief
from a six month suspension, but we still
must examine if it gives false or incorrect
information.

The motorist who is offered a BA test,
and refuses after the proper reading of
the warning in KRS 189A.105 2, shall
according to KRS 189A,107 have their
license suspended for six months tor a
first refusal, and longer periods for
subsequent refusals.

So the BA implied consent warning does
indeed correctly state that a refusal will
result in a six month suspension for the
first refusal of a BA test- Further that
suspension is automatic pursuant to KRS
189A.105 1.

After the six month suspension goes into
effect, it is possible that the defendant
may plead guilty to the DUI and only re
ceive a 90 day suspension, or a number
of other things may occur as mentioned
by defense counsel, that would reduce
the period of actual suspension. But we
must conclude that a refusal does result
in a six month suspension, at least ini
tially,

In no way does the BA implied consent
warning of KRS 189A.1052 incorrectly

state the law. The best that can be said
of it is that it incompletely states the
possible avenues of relief that may be
available to the defendant once the six
month period of suspension commences.

In neither the Tuemler or the Elkin cases
cited hereinabove, did our high court re
quire a complete explanation of all pos
sible avenues of relief from the penalties
resulting from a BA refusal.

In review of this issue we have found a
very interesting comment by the Ken
tucky Court of Appeals that mentions the
statutory requirement found in KRS
189A.I 07 2 that states that a BA refusal
followed by an acquittal of the underlying
DUI charge will still result in a six month
suspension.

In Commonwealth Transportation Cabinet
vs. Ross, 883 S.W.2d 900, Ct. App.
1994 the Court of Appeals stated:

"If the accused refuses to take
the test and is later found to be
not guilty, then there was no vio
lation of KRS 189A.0101 or
KRS 189.520 1. This being
true, then is the administrative
agency within its rights to pro
ceed with a revocation hearing
when there was no violation of
the DUI statutes which forms the
basis for taking the test in the
first place? Moreover, is there an
infringement by the executive
branch of government upon the
functions of the judicial? These
issues were not raised in this
appeal, but we foresee the time
when we will have to resolve
them."

That statute KAS 189A.1072 says in
the event the defendant is found not
guilty of the DUI offense, after a refusal
of the BA, "...the court’s final judgement
shall impose the penalty required by this
section." La, the suspension.

In deciding the suppression issues of this
case, this dicta in Ross by the Court of
Appeals is not applicable, since we can
not yet say whether or not the defendant
herein will be convicted or acquitted of
the DUI charge. While it may yet be
raised, it still does not mean that the
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implied consent warning is legally
incorrect at this time.

In conclusion, this court denies the sup
pression motion of the defendant, and
finds that the implied consent warning
herein given to the defendant was in sub
stantial compliance with the wording of
KRS 189A.103 2, and that it substant
ially appraised him of the consequences
of a refusal.

....--
S..

0Uu

This matter next needs to be set for trial.
The Commonwealth and the defendant
shall forthwith agree upon a trial date and
notify the court of a date during the week
of October 9th except the 13th, and
October 23rd except the 27th. If a jury
is requested, the Clerk shall be notified
by the defendant.

Done this the 20th day of August, 1995.

Judge Stan Billlngsley
Special Judge, Campbell District Court
Carroll County Hall of Justice
802 Clay Street
Carrollton, Kentucky 41008
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2 fkpte cm f&Ioc& Juries in iT ChildSetCase

The purpose of a mock jury is to get
"feedback" for defense counsel before
the trial begins, in order to lower the risk
of offending the jury. This information is
critical particularly in child sex offenses.
Going to trial can be a risky endeavor
due to the potential of the long terms of
imprisonment involved if the client does
not plea bargain.

One way to reduce risk is to hold a
"mock jury" or "focus group." In an Ohio
case, in order to obtain more critical view
of the jurors’ thoughts in a sex offense
trial, and after they have been presented
with the evidence, the july was divided
into two 2 groups -. one 1 group of
men and women, and one 1 group of

women only. The "women-only" group
provided a more critical view of the case.
Without men in a mock jury or "focus
group," in a sex offense trial, women are
more open to discuss their true feelings
concerning child sex cases.

Although questionnaires are being in
creasingly used, some judges will not
permit this approach. This is the reason
it is imperative to use other methods to
evaluate juror response.

I would like to thank Leonard W. Yelsky
and Angelo F. Lonardo, of Yelsky & Lo
nardo Co., L.P.A., Cleveland, Ohio, for
experimenting in and utilizing this ap

proach, thus making it possible for its
further development,

INESE A. NEIDERS, Ph,D., J.D.
Jury Selection
P.O. Box 1473$
Columbus, Ohio 43214
Tel: 614 263-6558

lnese A. Neiders is a jury consultant from
Columbus, Ohio. Her Ph.D. is from the
Ohio State University and her J. D. is
from Case Western Reserve. She has
worked successfully with trial attorneys in
civil and criminal cases in the Midwest
and the South. Her articles have been
published in some fifteen 15 states.

U... * * -
* U S1_u U . S * U - *

U.s.. - .

it it it it it

I’

PrIson Cell at Kentucky State Penitentiary

November 1995, The Advocate, Page 38



U *UU

U SSU
- . . -

- -

ru U U U U -* U U
U S U

oo Tiçviews
Protocols of the Sex Abuse Evaluation Process
by Richard A. Gardner, M.D.

The Advocate has lately been featuring
many of the thoughts of Dr. Richard A.
Gardner, M.D. That is as it should be. At
a time when the hysteria regarding child
sexual abuse continues unabated, Dr.
Gardner provides a welcome voice of
restraint, moderation and insight.

Dr. Gardner has earned the right to
speak on these issues. He is a psychia
trist and clinical professor of child psy
chiatry at Columbia University. He has
been practicing since the mid 1950’s. He
has authored over 35 books, including
the 1987 book The Parental Alienation
Syndrome and the Differentiation Be
tween Fabricated and Genuine Child
Sexual Abuse, and the 1992 book, True
and False Accusations of Child Sex
Abuse.

Dr. Gardner is highly critical of the
manner in which these cases are pre
sently being handled. He saves his
harshest accusations for "validators" and
many of the unqualified evaluators now
working in this field. He is equally critical
of governments and laws which have not
established criteria and certifications for
"sex abuse evaluators." And finally he is
critical of that portion of the criminal
defense bar who seek a hired gun rather
than someone who will genuinely deter
mine whether an allegation of child sex
ual abuse is true or not.

It is the truth, after all, that Dr. Gardner
seeks. He has little sympathy for the ad
versary system. His model is to be ap
pointed by all the parties to determine the
truth of an accusation. The criteria that
he has established to evaluate children,
male and female accusers, belated ac
cusers, and persons committing incest,
have been developed out of his experi
ence. All are directed at reaching an
opinion regarding the truth or falsity of an
accusation. This is what makes him so
provocative and controversial. Defense
lawyers believe in the adversary system,
in putting the Commonwealth to its proof.
We have as our hallmark the belief that
if the Commonwealth cannot prove guilt
then our clients should be found not

guilty. Dr. Gardner has little time for
such. He believes in the thorough eval
uation of all parties. He believes in dig
ging until the truth can be determined.
And he believes that all parties and the
Court should allow an impartial evaluator
to determine whether an accusation of
child sexual abuse is true or false.

As a result of this, it is questionable
whether Dr. Gardner or a similar impartial
evaluator would be used by either the de
fense or the prosecution in a child sexual
abuse case in Kentucky. On the other
hand, his vast experience, his marvelous
insights, and his desire for arriving at the
truth make this book must reading for
anyone interested in a child sexual abuse
case.

INTERVIEW OF THE CHILD

Much of this work is devoted to the inter
view of the child. One interesting pheno
menon occurring where I practice now is
that the Commonwealth and the police
officers working with the Commonwealth
have stopped taping children’s state
ments. Often children are not being ques
tioned on tape. Only summaries are in
cluded in police reports. Seldom are the
children called at the preliminary hearing
or at the grand jury. This is the opposite
of the search for the truth, and is the
device of the true believer and the ideo
logue. Dr. Gardner would strongly con
demn such methods. He is a strong ad
vocate for the video taping of the accusa
tions of children.

Likewise, Dr. Gardner is strongly critical
of the leading question. Dr. Gardner re
commends what he calls the blank
screen principle, where he views the
interview as a blank screen following up
with the use of non-leading questions in
an attempt to have the child tell the story.

Dr. Gardner criticizes asking children be
low six whether they know the difference
between a truth and a lie. That should
cause all of us to wonder about the value
of many of the competency hearings that

now occur. He also suggests that asking
when something happens of a child is
not useful due to the inability of children
to understand time.

Dr. Gardner gives us good advice on
how to evaluate whether a child may be
telling the truth or not. He suggests that
we look at the "credibility of the scen
ario." Preposterous elements to a child’s
story are good indicators that the accusa
tion may be false. Likewise, inconsis
tencies and changes in the story over
time are important indicators that a story
may not be true. Dr. Gardner suggests
that we look at the symptoms being dis
played by the child during the period of
the abuse, during the period from the
abuse to the disclosure, and the period
between the disclosure and the trial. He
states that clear cut symptoms in bona
ide child sexual abuse cases will often
manifest themselves during the first per
iod. He becomes suspicious when symp
tomology occurs during the disclosure
and after periods.

Dr. Gardner is critical of "statement valid
ity analysis." This is a device used by
some mental health professionals looking
at all the child’s statements to determine
whether there has been too much sug
gestivity and contamination to render the
statement valid or not. In his view, such
an analysis focuses too closely on the
statements and ignores many of the
other criteria not related to the state
ments of the child.

Dr. Gardner places a lot of importance on
inconsistencies in the statement of the
child. Some leading experts in the de
fense of child sexual abuse cases have
advocated not focusing on those incon
sistencies. Dr. Gardner disagrees, at
least in terms of determining truth as
opposed to trial advocacy. "The greater
number of inconsistencies, the greater
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the likelihood one is dealing with a false
sex abuse accusation." p. 65.

Many prosecutors use fear of the perpe
trator as an important indicator of child
sexual abuse. Dr. Gardner disagrees with
this as an indicator, saying that fear can
arrive from many different sources and
can be used as part of the scheme origi
nated by the accusing parent.

Dr. Gardner believes in asking children to
draw freely and to tell a story. He does
not believe, however, that certain draw
ings can then be interpreted as sup
portive of child sexual abuse.

Dr. Gardner does not believe in the use
of anatomically correct dolls due to their
suggestiveness. "Anatomically correct
dolls have the power to ... pull the fan
tasy in a particular direction.., and
therefore they have absolutely no place
in an evaluation for sex abuse.’ p. 158.
On the other hand, he does believe in
the use of "free doll play" as a method
for interviewing children.

One of the most valuable parts of the
book is his description of the hallmarks of
the false accusation. The most important
hallmarks of the false accusation are:

1 The child’s belief in the preposterous;

2 Making credible the incredible;

3 Retrospective reinterpretation, which
is the "process by which accusing
parents, following disclosure, will re
interpret predisclosure behaviors and
statements of the child that before
disclosure were considered unrelated
to sex abuse." p. 161;

4 Pathologizing the normal; and

5 Cross-fertilization.

Dr. Gardner also gives us good advice
regarding how to discover contamination.
He suggests that we look at the follow-
ing:

1 Suggestion;

2 Conditioning, which is positive
reinforcement of certain answers;

3 Power;

4 Repetition; and

5 Entrapment.

THE ACCUSED MALE

Dr. Gardner also writes on the evaluation
of the accused male. He believes not
only in interviewing the child but also the
accused male. He looks at twenty-six
26 indicators. Dr. Gardner does not be
lieve there is such as thing as a typical
pedophile. He believes that from a re
gressed to a fixated pedophile is a con
tinuum.

Some of the important indicators in Dr.
Gardner’s view are the following:

1 History of family influence conducive
to development of significant psycho
pathology;

2 Long-standing history of emotional
deprivation, Interestingly as defense
lawyers this is exactly what we see.
We see "long standing history of
emotional deprivation, especially in
early family life [our clients] may
have been abandoned by one or
both parents or grown up in homes
where they were rejected, humiliated,
or exposed to other privations" p.
195. One of the saddest things
about doing this work is that our
clients, far from being the despicable
perverts portrayed in the news
papers, are often broken, aban
doned, humiliated, small, retarded,
weak, and pitiful human beings.
Judges, prosecutors, and legislators
all refuse to look into the face of the
people that we see every day;

3 Intellectual impairment;

4 Childhood history of sex abuse.
"Pedophiles are more likely to have
been sexually abused in childhood
that those that do not exhibit such
behavior;"

5 Narcissism;

6 Unconvincing denial;

7 And the use of rationalizations and
cognitive distortions that justify
pedophilia.

THE ACCUSED FEMALE

An additional chapter is the chapter on
the evaluation of an accused female. Dr.
Gardner asserts that while we seldom
see accused females, the female pedo
phile is more common than normally
thought. He lists only fourteen indicators
because of "the paucity of literature on
female sex offenders" p. 258. To Dr.

Gardner the three strongest indicators for
female sex offenders are:

1 A situation in which the abuser is
close to children, such as day care
or teaching;

2 History of sex abuse as a child; and

3 The presence of other sexual devia
tions.

THE BELATED ACCUSATION

Dr. Gardner has a lengthy chapter on the
evaluation of the belated abuser or vic
tim. This is the repressed memory situa
tion which has recently come into pro
minence. Interestingly, Dr. Gardner be
lieves that repressed memory can occur.
At the same time, he believes some of
the accusations to be false. He uses
numerous indicators by which a partici
pant in these cases can evaluate the
truth or falseness of the accusation.
These categories include:

1 The memory was stimulated by read
ing The Courage to Heal, or a similar
book;

2 The recall occurs in the context of
therapy;

3 The commitment to questionable
therapeutic techniques alleged to
facilitate recall of sexual memories
including hypnotherapy, sodium amo
tol, guided imagery, mediation mas
sage and regression;

4 Participation in group therapy with
sex abuse survivors;

5 The belief that childhood sexual
abuse was at the root of most of the
woman’s problems;

6 The use of in-vogue jargon like heal
ing, safe place, denial, disassocia
tion, robbed me of childhood;

7 Preposterous and/or impossible ele
ments;

8 Refusal or failure to invite the alleged
perpetrator into the therapeutic ses
sion;

9 Views alleged victim’s mother as fac
ilitator of the sex abuse;

10 Sex abuse occurred before the age
of two;

11 Body memories;
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12 A law suit as part of the healing
process;

13 Absence of guilt;

14 Family civil war;

15 The existence of multiple personality
disorder; and

16 Rejection of the accused man’s ex
tended family network.

I would recommend this book to anyone
interested in this subject matter. It is
indeed "the culmination of approximately
twelve years of work setting up criteria
for differentiating between true and false
sex abuse accusations." p. 391. Dr.
Gardner views this as a work in process.
He believes that this is "an initial
offering." p. 392. He acknowledges that

many people in the child sexual abuse
industry including courts and other eval
uators have criticized his work. However,
he states that "the courts cannot wait the
twenty-five years or more that it would
take to conduct such studies and provide
solid verification or refutation in the
scientific literature. Neither can people
who have been accused of sex abuse
wait for these results. Courtrooms need
guidelines now and these protocols, I be
lieve, can help serve this need." p. 392.

I am not asserting that the criteria used
by Dr. Gardner can be used similarly to
the manner in which prosecutors in other
states use the child sexual abuse accom
modation syndrome. I do not believe that
we will ever get to the point where an
expert is asserting that because a certain
number of indicators exist that means the
abuse is either true or false. I do not

foresee the use of these criteria in the
trial of a case. I do, however, perceive
the use of these criteria in the education
of defense lawyers, prosecutors, judges
and other evaluators. Indeed the primary
use of this book is in the use of the
criteria by trained and certified, qualified
evaluators in making their own deter
minations of the truth of child sexual
abuse accusations.

ERNIE LEWIS
Assistant Public Advocate
Director, Madison, Clark, Jsckson

& Rockcastle DPA Office
201 West Water Street
Richmond, KY 40475
Tel: 606 623-8413
Fax: 606 623-9463
E-mail: richmond@dpa.state.ky.us
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Touchy Feely from the Source
Bennett’s Guide to Jury Selection

and Trial Dynamics
Cathy Bennett and Robert Hirschhorn
Don’t plan on grabbing Bennett’s Guide
the night before trial and pulling off a
perfect voir dire the next morning. Cathy
Bennett’s ideas about jury selection, and
trial practice in general, don’t lend them
selves to last minute preparation or to
lawyers looking for a new ‘trick" to put
into their trial arsenal. Her ideas, con
tinuing through the work of her husband,
Robert Hirschhorn, are distilled here into
a method of how to practice law that cul
minates in better jury selection, better
client relations, and hopefully better
results.

During her lifetime Cathy Bennett was a
nationally known jury consultant and edu
cator on the art of jury selection. Robert
Hirschhorn carries on that tradition today
and no one who attended his voir dire
sessions at this year’s annual seminar
could doubt his abilities. Bennett’s Guide,
however, goes much deeper. It is, at
once, a source of basic how to simple
enough in style and content to not intim
idate a new lawyer and a source of new
ideas sufficient to challenge the practice
patterns of a seasonal veteran. It reads,
in essence, like a conversation with a
colleague - a very wise colleague indeed.

As principle proponents of the "touchy
feely" school of trial advocacy, the
authors expand their traditional topics
into a general, how to do a client cen
tered, humanistic practice. Recognizing
that the art of communication in a crim
inal case does not start with the petite
panel on trial day, the authors include a
client interview chapter that is or should
be a must read for new lawyers.

The problem is that law school
does not train lawyers to listen
except as an adversary, ready to
pounce for an objection or on
cross-examination. In fact, law
school drums out of most liti
gators the capacity for empathy
and heart felt warmth towards
clients that is necessary in order
to hear what may be the key to
helping them. Bennett’s Guide
2.1

This is no ordinary law and facts treatise.

While many of us have toyed with the
idea of submitting favorable grand jury
testimony, Bennett and Hirschhorn have
thought about the effect of pretrial pub
licity on the grand jury, have developed a

strategy for litigating the issue, and in
clude sample motions. Likewise, any
treatise about jury trials should discuss
venue, but the Bennett Guide gives prac
tical thought on soliciting venue affidavits
from selected group so as to maximize
their persuasive power. Using a mock
jury to hone the presentation is hardly a
revolutionary thought, but, here, the
authors give concrete guidance to the
actually how to assemble a mock jury, in
cluding nits and bolts issues such as how
to get mock jurors and what to pay them.
Consistently, this reference introduces
the reader to important aspects of trial
representation and then proceeds to ex
plore the topic to a degree of detail that
shows the work is from real, hard fought
experience, not mere knowledge.

As expected, the bulk of the work is
about petite juries. The topic is covered
in a characteristically personnel and pro
fessional manner, with attention paid to
everyday considerations and details.
Much attention is given to improving the
odds of a good jury selection, which is,
after all, the point. Questionnaires, sur
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veys and jury investigation are given
equal space with what questions to ask.
The consistent theory, again, is that good
jury selection does not occur in a vac
uum but is part of a integrated approach.
Case citations, sample pleadings, and
specific examples as to form suggested
questions to ask are included in an easy
to follow format that is as useful in ans
wering ‘why" do it as it is in "what to do.
A separate appendices volume contains
over 600 pages of work product ready to
be incorporated into the processes taught
in the main volume. In short, the Guide is
a basic course in human dynamics and
how that plays out in a successful trial
strategy. No case is so strong, no attor
ney so skilled, that interjecting a more
human approach to the process cannot
improve the likelihood of a more positive
result for the client.

On a specific note, the Bennett Guide
devotes an entire chapter to the special

jury issues that arise in capital litigation.
The special requirements of individual
sequestered voir dire, both legal and in
terms of knowledge and persuasion are
discussed along with a rational frame
work of what works and what to avoid.
Having, personally, conducted individual
sequestered voir dire, I can honestly say,
"I wish I had read this first."

In the early 1980’s, when Cathy Bennett
was touring the country teaching jury sel
ection, I recall hearing the tired refrain,
"You can’t do that in my jurisdiction." In
June 1995, I heard the same comments
about Robert Hirschhorn’s lecture/demon
stration. It was wrong then, and it is
wrong now. This book is a tool for those
advocates with the courage to try to dis
pel the intellectually sterile atmosphere of
the courtroom that interferes with the true
communication.

The ultimate lesson is to eval
uate your ability to relate to
others, discover strengths and
weaknesses in yourself and to
encourage feedback from any
one who is willing to help. Devel
oping skills of relating, educating,
and persuading in voir dire and
elsewhere is the touchstone of
strong advocacy. This book has
sought to convey that people
educate one another and law
yers are best served listening.
Bennett’s Guide, Conclusion

ROBERT A. RILEY
LaGrange Trial Services
300 North First Street
LaGrange, Kentucky 40031
Tel: 502 222-7712
Fax: 502 222-
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fFai[ure to tEmpoyor fPresentVefense¶Eayerts:
Ineffective54ssistance

4 $377,000 is available
statewide for funds
for defense experts
for indigents under
KRS 31,185

This is the eighth of a series of articles
addressing funds for independent de
fense expert assistance in light of the
substantial new funding available state
wide under 1994 amendments to KRS
31.185 and 31.200.

Representation of a huge volume of indi
gent defendants can lead to poor pat
terns of practice. The failure to seek
funds to employ a defense expert when
the case dictates use of an expertise is a
bad habit which courts are refusing to
tolerate.

Rationalizations. Reasons defense at
torneys voice for not asking for funds for
a defense expert include "it really won’t
make a difference" or "I don t have time
to do all it takes to effectively obtain and
use an expert’ or "I’lljust cross-examine
the state’s expert." Other reasons include
the viewpoint that obtaining an expert is
not the standard of practice in the city or
county or judicial district, or knowledge
that the judge has never previously
granted a request for funds for experts.

Changes. However, the practice of law is
rapidly changing. With good reason,
courts are increasingly finding counsel
ineffective when they fail to obtain a de
fense expert to investigate: or they fail to
ask for funds to have defense tests or
evaluations conducted and instead rely
on cross-examining the state’s expert. A
brief discussion of the federal constitu
tional standard and a review of cases
finding counsel defective for failing to re
quest expert assistance and holding the
prejudice required reversal follows.

Standard for Ineffectiveness &
Burden of Proof

The standard for ineffective assistance of
counsel under the sixth & fourteenth
amendments is straightforward: "whether
counsel’s conduct so undermined the
proper functioning of the adversarial
process that the trial cannot be relied on
as having produced a just result.’ Strick
land v. Washington, 466 U.S. 668, 104
S.Ct. 2052,2064,80 L.Ed.2d 6741984.
To prevail, a defendant has to show both
deficient performance and prejudice: 1
the defense attorney’s performance was
deficient in that it fell below "an objective

standard of reasonableness" under pre
vailing professional norms, and 2 the
deficiency prejudiced the defense in that
there is a "reasonable probability that,
but for counsel’s unprofessional errors,
the result of the proceeding would have
been different." Id. at 2068. Prevailing
professional norms for requesting funds
for expert help are set out in several well
recognized national standards of prac
tice. See, What National Benchmarks
Require. The Advocate, Vol. 17, No. 3
June 1995 at 42.

The reasonable probability burden of
proof is "a lower burden of proof than the
preponderance standard." Bouchillon v.
Collins, 907 F.2d 589, 595 5th Cir.
1990.

The focus is on whether the defendant
received the process due him, "not to
grade counsel’s performance." Id. at
2069.

When the deficiency is a failure to invest
igate, Strickland informs us that "counsel
has a duty to make reasonable investiga
tions or to make a reasonable decision
that makes particular investigations un
necessary." Id. at 2066.

"The prejudice prong of the two-part
Strickland test continues to be the pri
mary hurdle to be cleared in sixth
amendment assistance-of-counsel cases.
This obstacle, however, is not insur
mountable." Profitt v. Waldron, 831 F.2d
1245,1251 SthCir. 1987. The following
cases indicate increasing ability to hurdle
the obstacles.

Forensic Pathologist

In Rogers v. Israel, 746 F.2d 1280 7th
Cir. 1984 the prosecutor’s theory was
that the murder defendant’s first shot
intentionally struck the victim and his
second hit the ceiling. The defense
theory of the case was that the defen
dant’s first shot lodged in the ceiling and
his second was fired during the struggle
without criminal intent. "A factual dispute
relevant to these two theories was
whether Griffin would have been capable
of engaging in a struggle after receiving
his bullet wound. If the wound would
have rendered Griffin incapable of such
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activity, the shot that preceded the
struggle could not have caused the
wound." Id. at 1290.

All eyewitnesses but one testified in sup
port of the prosecution’s theory. The
state called a pathologist who said a per
son with a bullet wound in the heart and
right lung could do strenuous activity for
1/2 hour. The defense attorney did not
call on experts to rebut this testimony.
Instead he "asked the jurors to use their
common sense in concluding that [the
victim] could not have engaged in a
struggle after being shot through the
heart," Id. at 1290.

The murder conviction was followed by
post-conviction litigation, and presenta
tion of a forensic pathologist who testified
‘that it would be virtually impossible for
victims of such wounds to engage in the
physical struggle that was described in
the testimony at trial," and that victims
with comparable wounds were "immedi
ately incapacitated." Id. at 1290. The trial
defense counsel testified that he discus
sed the state pathologist’s conclusion
with other physicians but not with any
pathologists.

The 7th Circuit held the defense attorney
was prejudicially ineffective since there
was a "reasonable probability" that had
the forensic pathologist’s testimony pre
sented at the habeas hearing had been
presented at trial, "the jury would have
had a reasonable doubt respecting guilt
on the charge of first degree murder.’ Id.
at 1294. Also, defense counsel owed a
duty to his client "to ask a qualified
expert whether [the victim would have
been immediately incapacitated by his
wound,’ and the failure to make such an
inquiry was unreasonable and not "sound
trial strategy." Id. at 1295.

Ballistics Expert

In Sims v. Llvesay, 970 F.2d 1575 6th
Cir. 1992 Mr. Sims was convicted of
murdering his wife and he was sentenced
to life. He told his counsel it was an
accidental shooting. As his wife tried to
commit suicide by shooting herself, Mr.
Sims struggled with her and the fatal shot
was fired. Trial defense counsel pre
sented the defenses of accident and self-
defense.

A quilt with three bullet holes and butter
fly patterns of gunshot residue was ex
amined by the FBI but not by the de
fense. In the post-conviction action, Sims
claimed his counsel was ineffective for
failing to obtain "the services of a for
ensic expert to examine the quilt, its

bullet holes, and its powder burns, and
the fatal bullet for traces of fabric from
the quilt." Id. at 1577.

Mr. Sims contended that such an exam
ination would have revealed that "the
quilt was between Mrs. Sims and the pis
tol when the fatal shot was fired, The
powder burns on the quilt, he alleged,
account for the clean wound on Mrs.
Sims’ chest, and thus undermine the
state’s contention that Mrs. Sims must
have been shot from a distance.’ Id.

During the federal evidentiary hearing, a
forensic firearm examiner and the chief
medical examiner for Atlanta offered for
ensic opinions to support these defense
contentions.

The Sixth Circuit found that the defense
attorney did not reasonably exercise his
professional judgment when he failed to
have the quilt examined by a defense ex
pert. The failure to independently investi
gate key evidence was prejudicially de
fective assistance.

Mental Health History;
Evaluation, or

Presentation of Mental &
Emotional Evidence

"Informed evaluation of potential de
fenses to criminal charges and meaning
ful discussion with one’s client of the
realities of his case are [the] corner
stones of [the] effective assistance of
counsel." Gaines v. Hopper, 575 F.2d
1147, 1149-50 5th Cir. 1978.

In cases involving mental health issues
Courts have repeatedly stressed the
"particularly critical interrelation between
expert psychiatric assistance and mini
mally effective assistance of counsel.’
United States v. Edwards, 488 F.2d
1154, 1163 5th Cir. 1974.

The cases which follow demonstrate that
defense attorneys are failing to investi
gate the mental health histories of their
clients sufficiently for competent decision-
making, and faihg to present expert find
ings. The failure of the attorney to fully
investigate almost always necessarily in
volves the failure of the attorney to ask
for and obtain an expert to investigate by
evaluating the defendant.

Jones v. Thigpen, 788 F,2d 1101 5th
Cir. 1986 held that the trial defense
counsel’s failure to present any evidence
from a mental health expert as to the
defendant’s mitigation was "professionally
unreasonable’ and "prejudicial." Had "this
evidence been presented, the jury would

have concluded that death was not war
ranted." Id. at 1103.

The defense attorney presented no miti
gation in the penalty phase. At the hab
eas hearing, a clinical psychologist said
the defendant had an 1.0. of less than
41, was emotionally disturbed, and was
"severely limited in his capacity to think
and did not understand what was hap
pening around him.’ Id. "Defense coun
sel either neglected or ignored critical
matters of mitigation...," Id.

Pro/itt v. Waidron, 831 F.2d 1245 5th
Cir. 1987 found the Texas defense
counsel ineffective for failing to investi
gate the mental health history of the de
fendant who counsel knew had escaped
from a mental health institution in Idaho.
Counsel failed:

1 to "secure records or to pursue in
quiries" at the Idaho institution where
counsel would have discovered his
client was adjudicated insane;

2 in relying on a state psychiatrist’s
finding that his client was competent
and sane;

3 in abandoning his client’s only de
fense...insanity;

4 to seek a continuance to further in
vestigate prior mental health history
of this defendant accused of rape;

5 to know that the burden of proof
would have shifted to the prosecution
to prove the defendant sane had
there been proof of insanity by a
preponderance of the evidence.

Defense counsel in Jones v. Thigpen did
what too many public defenders do when
he abandoned further investigation of the
insanity defense since the court-ap
pointed psychiatrist reported the defen
dant competent.

The 5th Circuit made clear that obtaining
the opinion of a court-appointed psychia
trist does not excuse counsel’s duty to
further investigate, that counsel could not
make strategic or tactical choices on
‘faulty information" due to "ineffective
investigatory steps,’ and that the lack of
knowing about the law on the shift of the
burden of proof to the prosecution "un
dercuts any claim that the decision to
forego the insanity defense ‘informed."
Id. at 1249.

The mentally ill defendant in Bouchillon
v. Collins, 907 F,2d 589 5th Cir. 1990
was charged with aggravated robbery
and aggravated kidnapping. With the
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Points to Ponder
w ‘Assuming that it exists.
local bias against a claim of in
sanity does not justify a failure
to Investigate that Issue.’
Bouchillon v, Collins, 907 F.2d
589, 596 n.24 5th Cir. 1990.

‘fT]he existence of even a
severe psychiatric defect is not
always apparent to laymen.’
Bruce v, EsteIle, 536 F.2d lost,
1059 5th Cir. 1976.
- "[TJhe testimony of trial
counsel [in a post-conviction
challenge to his effectiveness]
cannot be treated as coming
from a totally disinterested wit
ness.’ Bolius v. Wainwright, 597
F.2d 986, 989 5th Cir. 1979.

- "One need not be catatonic,
raving or frothing, to be Flegally
incompetent].’ Lokos v. Capps,
625 F.2d 1258, 1267 5th cir.
1980.
- ‘In any event, the prosecu
tor should have no influence in
the selection [of a psychiatrist
assisting an indigent defen
dant]." United States v. Bass,
477 F.2d 723, 726 9th cir.
1973.

- ‘mhe simplefactthatcoun
eel made some effort does not
defeat on ineffective claim.’
Walker v. Mitchell, 587 F.Supp.
1432 E.D.Va. 1984.

- When "a psychiatrist desig
nated by the trial court to con
duct a neutral competency ex
amination’ goes beyond simply
reporting on competence and
testifies at the penalty phase, he
becomes like ‘an agent of the
State recounting unwarned
statements made in a post-w
rest custodial setting," and use
of his testimony could violate
the Fifth Amendment. Estolle v.
Smith, 451 U.S. 454, 467
1981.

‘An attorney who does seri
ously interview an arguably in
sane client may find him to be
one of those many insane per
sons who placidly insist that
they are entirely sane; as the
attomey is likely to find that an
arguably insane client is not the
best or most reliable source of
information.’ Davis v. Alabama,
596 F.2d 1214, 1220 5th cir.
1979.

dubious help of his appointed counsel,
Bouchillon pled guilty to robbery with
kidnapping being dropped. He was sen
tenced to 20 years.

In a post-conviction action Bouchillon al
leged he was denied the defense olin-
sanity; he was incompetent to plead guil
ty, and his attorney was ineffective for
faihng to investigate his incompetency
and insanity. At the post-conviction hear
ing, the defendant presented medical
records; affidavits from his two sisters
and a fellow inmate; and experts, includ
ing a psychologist who said the defen
dant was incompetent at the time he pled
guilty.

The state presented the trial defense
counsel at the post-conviction hearing
who said he did no investigation of men
tal detenses because his client was lucid
and able to assist in his own defense.
Counsel said that he told Bouchillon that
an insanity defense was difficult to prove
in Lubbock, Texas when Bouchillon told
him he had mental problems, had been
institutionalized, and was on medication,
The state presented no experts at the
post-conviction hearing.

In observing that defense attorneys have
a duty to make a reasonable investiga
tion, the 5th Circuit concluded that to "do
no investigation at all on an issue that
not only implicates the accused’s only
defense, but also his present compe
tency, is not a tactual decision. Tactical
decisions must be made in the context of
a reasonable amount of investigation, not
in a vacuum.... ft must be a very rare cir
cumstance indeed where a decision not
to investigate would be ‘reasonable’ after
counsel has notice of the client’s history
of mental problem." Id. at 597.

Significantly, the Court noted that
‘Bouchillon’s attorney did not ask for a
psychiatric evaluation." Id. Counsel’s lack
of investigation including asking for a
defense evaluation "fell below reasonable
professional standards." Id.

In Brewer v. AiIcet, 935 F.2d 850 7th
Cir. 1991 defense counsel did not pre
sent any evidence of Brewer’s mental
history at the capital penalty phase.
Brewer was the only penalty phase wit
ness, and was sentenced to death.

As part of his presentence investigation,
the trial judge ordered a psychological
evaluation. That evaluation showed
Brewer has an 1.0. of 76, which is in the
lowest 7% of the population; had several
shock therapy treatments at age 10; did
not complete the 9th grade, has "a shal
low mind that perceives the superficial

aspects of reality," and had brain dam
age. Id. at 852-53, 857.

The Court granted the habeas since de
fense counsel’s failure to investigate the
mental history of a defendant with low in
telligence demonstrates conclusively that
he didn’t ‘make a significant effort, based
on reasonable investigation and logical
argument, to ably present the defendant’s
fate to the jury and to focus the attention
of the jury on any mitigating factors." Id.
at 857 quoting kubat v. Thieret, 867 F.2d
351, 369 7th Cir. 1989.

Counsels representation fell below an
objective standard of reasonableness in
view of his "failure to make reasonable
investigation to discover this readily
available evidence regarding Brewer’s
low 1.0., susceptibility to the influence of
friends and disadvantaged back

groundId. at 858.

The 7th Circuit held "there is a reason
able probability that [if the jury had been
aware of Brewer’s low 1.0, and deprived
background, it]..,would have concluded
that the balance of aggravating and miti
gating circumstances did not warrant
death.’ Strickland, 466 U.S. at 695, 104
S.Ct. at 2069.’ Id. at 858.

Ironically, the trial judge uncovered more
mitigation in the standard presentence
investigation process than defense coun
sel did in his investigation.

In Blanco V. Singletary, 943 F.2d 1477
11th Cir. 1991 trial defense counsel
failed to investigate Blanco’s mental his
tory, presented no mitigation, and
watched their client be sentenced to
death. Counsel did not procure a psy
chiatric evaluation of the defendant; in
stead, counsel informed the trial judge
"after a brief discussion with Blanco that
no mental health mitigation evidence
existed." Id. at 1503.

The 11th Circuit readily found that ‘given
that this discussion constituted the extent
of counsels’ investigation into the avail
ability of mental health mitigating evi
dence, that such evidence was available,
that absolutely none was presented to
the sentencing body, and that no strate
gic reason has been put forward for this
failure, we find that counsels’ actions
were objectively unreasonable." Id.

An assessment of whether prejudice was
a product of this deficient assistance of
counsel was undertaken by the 11th Cir
cuit. Blanco’s brother and acquaintances
could have testified to his difficult
childhood and adolescence. Blanco was
born through serious medical problems,
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including an initial lack of oxygen. He
suffered seizures. His grandmother had
psychosis. Blanco had organic brain
damage and epileptic disorders. A psy
chiatrist at the federal evidentiary hearing
testified Blanco’s 1.0. was in the border
line range; he suffered from psychotic,
paranoid and repressive tendencies, and
had extremely poor contact with reality.

In light of this, the 11th Circuit found
there was prejudice under the Strickland
standard since there was a reasonable
probability that had the defendants
mental health history been presented the
sentencer would have balanced the miti
gation and aggravation to a non-death
sentence.

In Beavers v. Balkcom, 636 F.2d 114
5th Cir. 1981 the defense called the
state mental hospital when he learned
his client was confined twice in the state
mental institution. Counsel decided the
client’s records from the instituton would
not be helpful, and that a psychiatric
exam would be detrimental to an insanity
defense. At trial, the only defense testi
mony was the client’s mother and wife
and his own unsworn statement.

"By not following up on the telephone
call, to the state mental hospital where
Beavers had been previously treated,
counsel fell short of the thorough pre-trial
investigation to which the appellant was
entitled." Id. at 116.

In Deutscher v. Whltley, 884 F.2d 1152
9th Cir. 1989 the court held that coun
sel’s performance was deficient because
he failed to present psychiatric testimony
about his clients mental impairment in
mitigation. Counsel knew his client had a
history of mental difficulties but he did
not conduct any investigation of them
when there was a substantial mental ill
ness history.

In Cunningham v. Zant, 928 F.2d 1006,
1017-18 11th Cir. 1991 the defense
attorney was found ineffective for failing
to introduce evidence into the capital
penalty phase as to his client’s mild
mental retardation, his medical records,
headaches from a surgically implanted
plate in Cunninghams head. While the
defense attorney asked a neurosurgeon
to review the medical records for an in
sanity defense, he failed to ask the ex
pert to review them for the purpose of

mitigation, and failed to introduce evi
dence through an expert of his clients
1.0. of 58 and his being mentally re
tarded.

When the sole defense is ‘insanity due to
alcohOlism... minimally effective repre
sentation must include an investigation
into the defendant’s past and present
medical condition? Mauldin V. Wain
wrIght, 723 F.2d 799, 600 11th Cir.
1984, This is so even when defense
counsel have no evidence of previous
hospitalization for alcoholism.

When insanity is the only defense, the
failure of defense counsel "to investigate
cannot be excused by saying that it did
not seem to be a very strong defense.’
Davis v-Alabama, 596 E2d 1214, 1218
5th Cir. 1979.

Having done no investigation into the
mental history of their client, the lawyers
asked for a continuance and asked the
court to appoint a doctor to examine the
defendant but did not allege he was indi
gent. Id. at 1216. The attorneys ‘did not
explain why they had failed to make that
request or to find a doctor themselves,
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Funds for Neurological Testing

In People v. Jones, 620 N.Y.S.2d 656 NYAD 4 Dept. 1994 the defendant was convicted of
murder, despite his defense that he was justified in killing the person who broke into his home.
At trial, two doctors testified for the defense about the defendant’s brain damage and limited
Cognitive abilities. One doctor recommended brain scans be performed based on the
defendant’s head injury as a child and his 30 year history of alcoholism. The prosecutor
opposed the request since "the only evidence of injury was a statement by defendant’s sister
that she had spoken to defendant’s mother in Georgia, who stated the defendant ‘had a
couple holes in his head, was unconscious for at least a week,’ and reportedly was
hospitalizeth" Id. at 658- The trial judge refused to authorize funds for that brain testing.

The New York Supreme Court, Appellate Division, held that the trial court "abused its
discretion" in denying this brain testing based on the defense’s showing of need and the fact
that the "testing was crucial to defendant’s asserted defense of justificatiOn." Id. at 657.

The dissent saw no error in refusing to allow money for brain scans since: 1 one defense
expert had testified regarding the defendant’s results on over 30 cognitive tests, and 2 since
it is "the defendant’s condition at the time of the crime, not the cause of the condition, that is
relevant..," Id. at 658.



during the several weeks they were invol
vS with the case." Id. The failure to in.
vestigate insanity and develop it with an
expert was deficient performance. id at
1220.

In Greer v. Bate, 379 F,2d 923, 925 5th
Cir. 1967 the failure to present any med
ical evidence relevant to the defendant’s
insanity was found to be error.

INEFFECTIVE TO
RELY ON STATE EXPERT

Relying on state experts without request
ing and obtaining defense experts is in
effective assistance of counsel since a
defendant does not receive the required
defense perspective. See Indigent’s Right
to Independent Expert Help, The Advo
cate, vol. 16, No.5 at 38 October1994.

The ‘ability to subpoena a state examiner
and to question that person on the stand
does not amount to the expert assistance
required by Ake." Starr v. Lockhart, 23
F.3d 1280, 1289 8th Cir. 1994.

In Los v. United States, 545 F.Supp.
662 E.D.Va. 1982 reasonable grounds
existed to question the mental condition
of the defendant. Defense counsel in
vested substantial efforts in developing
the issue and raised the issue at trial.

He did not seek money for a defense
psychiatrist. Instead, he relied on the
testimony of doctors who examined him
for competency, lay witnesses, records of
past psychiatric examinations and cross-
examination of prosecution doctors. De
fense counsel stated that he did not seek
a private examination because "he felt it

would not produce results helpful to the
defendant." Id. at 669. He was found to
have provided ineffective assistance of
counsel since he did not have a mental
examination by an expert who could give
him a partisan perspective. Id. at 668.
See also, Loe v. United States, 545
F.Supp. 673 E.D.Va. 1982.

In Loyd v. Whltley, 977 F.2d 149 5th
Cir. 1990 the defense attorney was
found ineffective for failing to seek
independent psychiatric assistance to
develop an insanity defense and "put
Loyd’s mental condition in proper focus"
where the defendant had been examined
by several state hospital doctors. Id. at
158. See also United States v. Fessel,
531 F.2d 1275 5th Cir. 1976. The
defense called the 3 state doctors at trial
but not said his client was insane. The
post-conviction hearing saw experts test
ify as to Loyd’s serious mental impair
ment and their doubts about his sanity.

Appointment of experts to determine a
defendant’s competency does "not obvi
ate the defendant’s right to his own ex
pert" for insanity investigation. United
States v. Bass, 477 F.2d 723, 725 9th
Cir. 1973.

CONCLUSION

Defense attorneys who decide not to ask
for funds for a defense expert because
they think none is available should re
think their decision. Judges who refuse to
order funds when requested on the belief
that there are not funds available should
reconsider.

unused Money. Money for expert assis
tance to the defense is readily available.
The 1994 General Assembly decided that

counties had to contribute 12.5 cents per
capita to a statewide indigent defense
expert and resources defense fund with
amounts above that coming from the
state. KRS 31.1853. In FY95 July I,
1994 - June 30, 1995 the funds col
lected amounted to $377,000. Of that
only $230,533.50 was used in FY 95.

Defense attorneys who do not ask for
funds for necessary defense expert in
vestigation, evaluation or testimony,
should reevaluate their decision in light of
the substantial caselaw indicating the
refusal to obtain the help is ineffective
assistance.

Binion. The Kentucky Supreme Court
has recognized the need for defense ex
perts: "We are persuaded that in an ad
versarial system of criminal justice, due
process requires a level playing field at
trial..., T]here is a need for more than
just an examination by a neutral psychia
trist. It also means that there must be an
appointment of a psychiatrist to provide
assistance to the accused to help eval
uate the strength of his defense. To offer
his own expert diagnosis at trial, and to
identify weaknesses in the prosecution’s
case by testifying and/or preparing coun
sel to cross-examine opposing experts.’
Binion v. Commonwealth, 891 S.W.2d
383, 386 Ky. 1995.
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The Value of Counsel Decreases Dramatically Over 22 Years
In 1972 when Kentucky’s state-wide public defender system was established the hourly rates were $20 per hour out-
of-court and $30 per hour in-court with a $500 maximum for a misdemeanor and $1,000 for a felony. The statutory
rates today are $25 and $35. Today’s statutory maximums are $500 and $1,250. The 1972 hourly rates and case
maximums would be as follows if they had kept pace with the inflation of 255% from 1972-1994:

1972 1992 1994

$ 20 $ 62,27 $ 71.06
$ 30 $ 100.90 $ 106.8
$500 $1681.80 $1776.40
$1000 $3363.59 $3552.80
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Virtues & Values
Etched in Stone

Upcoming DPA, NCDC,
NLADA & KACDL Education

Compassion
Wisdom
Learning
Equality
Justice
Service

Community

Truth

Fidelity

Honesty

Conscience

Liberty

Charity

integrity
Fairness

Trust

24th Annual Public Defender Training
Conference

June 17-19, 1996
Executive Inn, Owensboro, Kentucky
Since Sunday, June 17, 1996 is Father’s
Day, our 1996 program is on Monday,
Tuesday & Wednesday.

11th Trial PractIce Persuasion Institute
October 6-10, 1996
Kentucky Leadership Center
Faubush, Kentucky

NOTE: DPA Training is open only to
criminal defense advocates.

Pt Pt Pt Pt Pt

NCDC Trial Practice Institutes
May19- June 1, 1996
June 16-June29, 1996

For more information regarding NCDC
programs call Marilyn Haines at Tel:
912 746-4151; Fax: 912 743-0160 or
write NCDC, do Mercer Law School,
Macon, Georgia 31207.

Pt Pt Pt Pt Pt

73d NLADA Annual Conference
December 13-16, 1995
New Orleans, Louisiana

For more information regarding NLADA
programs call Joan Graham at Tel: 202
452-0620; Fax: 202 872-1031 or write
to NLADA, 1625 K Street, NW,, Suite
800, Washington, D.C. 20006.

Pt Pt Pt Pt Pt

KACDL Annual Conference
November 10, 1995
Campbell House Inn
Lexington, Kentucky

For more information regarding KACDL
programs call Linda DeBord at 502 244-
3770 or Rebecca DiLoreto at 502 564-
8006.
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The Advocate now has an electronic mail address, You may reach us at pub@dpa.state.ky.us
via internet. If you have any questions or comments for a particular author, your comments will
be forwarded to them,

Anyone wishing to submit an article to The Advocate electronically, please contact Stan Cope
at 100 Fair Oaks Lane, Ste. 302, Frankfort, KY 40601 or by phone, 502-564-8006.
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