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Drugs. Albert Kreiger, one of the nation’s
prominentcriminal defenselawyers,has in
dicted us all when he observed,"The kilos
have a law of their own." Do courts rule
differentlyin drugcases,or do we defenders
just feel they do? Do we advocatedifferently
in drug caseswith different legal rulings
resulting?Do thepublic andjurors seethese
casesasdifferentfrom otheroffenses?In this
issue,we focuson themany,the difficult, the
complex drug casesso we can better insure
ouradvocacyis asvigorous,zealous,andcom
petentfor ourdrug clients as it is for all our
clients. We know that good lawyering does
makea difference,especiallyin thechalleng
ing cases.If someoneasksyou if your hands
aretied behindyou in drugcases,just sayno
...andhandthem all thecreativethoughtsin
this issue.We hopeto do a secondedition of
this specialdrug issue. If you have an area
you would like to contributeto thesecondedi
tion, pleaselet us know.

Mental Health. John Blame andEric Dro
gin, Ph.D. respondto Harwell Smith,Ph.D.‘s
critiqueof Blume’sarticle on the components
of a competentmentalhealthexpert.We in
vite furtherdialogueon this critical issue.Are
the mentalhealthevaluationsbeingdone in
Kentuckycriminal casescompetent?

Ethics. ExecutiveBranch Ethics face state
employeesevermore.We continueour series
on this increasinglysignificantarea.

Salaries Lag Behind Average.For 4 years
Kentuckydefendershavebeenpaid lessthan
comparableassistantattorneygenerals.Why?
Public defender starting salarieswere just
raised to be equal to those in the Attorney
General’soffice,yetdefendersalariesstill are
asmuchas$5,000belowtheaverageof defen
dersalariesin the7 surroundingstates!Why?
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Who NeedsTeamwork?

It’s hardto work in groups
whenyou’re omnipotent.

- StarTrek
TheNext Generation
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Who is Winning the War on Drugs?

Natureand Extent of the Drug Problem

The natureandextentof the drug problemin
America is well documented.WhenPresident
Clinton presentedhis 1994 National Drug
Control Strategy:ReclaimingOurCommunities
From Drugs and Violence to the Congressin
February1994,he stated:

How we addressthe drug problemsays
muchaboutus asa people.Druguseand
its devastationextendbeyondtheuserto
endangerwhole families andcommuni
ties. Drug use puts our entirenation at
risk. Our responsemustbe asencompas
sing as the problem. We must prevent
drug use by working to eliminate the
availability illicit drugs; treatingthose
who fall prey to addiction; andprevent
ing all our citizens, especiallyour child
ren, from experimenting in the first
place. This is the plan we offer to all
Americans.

LeeP. Brown, Directorof the Office of National
DrugControlPolicy, statedin the 1993 Interim
National Drug Control Strategy:

Drugs continueto break apart society.
No parent addictedto drugs or alcohol
canadequatelycarefor a child. No child
so afflicted can adequatelylearn in
school.No streetis safewheredrugspre
dominate. No effort in housing or
employmentor educationor public safety
will fully succeeduntil the targetpopu
lations are free of drug and alcohol
addiction.

Nationally: 67% of Arrests

The Bureauof JusticeStatistics1991 Source-
book ofCriminal JusticeStatisticsindicatesin
an analysisof druguseby arresteesin 21 maj
or U.S. cities that67 percenttestedpositivefor
some type of drug. Thesedrugs included co
caine,opiates,marihuana,phencyclidinePCP,
methadone,benzodiazepineValium, metha
qualoneQuaalude,propoxypheneDarvon,
barbiturates,andamphetamines.Alcohol was
not mentioned.

Kentucky: 45% of Arrests

In Kentucky from 1987 to 1993 Crime in Ken
tuckystatisticalreportspublishedby the State
Police indicatedthat the numberof personsar
restedfor narcoticdrug offensesincreasedby
88 percent.The averageincreasefor eachyear
was 15 percent.SeeGraph1.

Alcohol is oftenoverlookedin thewar on drugs.
Alcohol abuseandaddictionis avery serious
problemin Kentucky.Examinationof the State
Police’s1993 Crime in Kentuckyreport reveals
afactwhichdeservessignificantattentionfrom
the criminal justice community. By adding
1993 arrestsfor drunkenness41,504, driving
under the influence 36,394, liquor laws
3,738 andnarcoticdrugs17,349, it is found
that 100,978 or 45 percent of all arrests
225,989for PartII Crimesin Kentuckywere
for drug andalcoholoffenses.

The Crisis in PrisonsandJails

It has become clear that the War on Drugs
with its funding emphasison lawenforcement
without concomitant funding emphasis on
treatmentanddefenseof indigentshascreated
alarming problemsfor jails and prisons.Dis
cussinghis crime bill in a recentnewsconfer
encePresidentClinton stated,"We cannotjail
our way out of this problem,"whenaskedwhy
hewasproposingsignificantincreasesin fund
ing for drug treatmentandprevention.

Since1975,the prisonpopulationof the United
Stateshasmorethat tripled. This phenomenon
has createda funding crisis for federal,state
and local governments.The costs of jails and
prisonsis morethantaxpayerscanbear.Ken
tucky Departmentof Correctionsdataindicate
that the cost of keepinga person in jail or
prison for ayearis $13,613.30.

The Departmentof CorrectionsannualProfile
of institutional Population reports show that
Kentucky’s prison population has nearly
doubledin thepastsixyears,rising from 5,221
in 1987 to 10,109residentsin 1993.SeeGraph
2. TheDepartmentof Corrections’datafurther
indicatethat the numberof drug offenders
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committedto Kentucky’sprisonshasmorethan
quadrupledin the past six years, increasing
from 285 in 1987 to 1,452 in 1993 SeeGraph
3. The 1,452 residentsincarceratedfor drug
offensesmake up 14 percent of Kentucky’s
total prison population.

The numberof stateprisonerscommittedto
serve prison sentencesin Kentucky’s county
jails continuesto be a seriousproblemfor the
criminal justice system.Every yearsince1991
the countyjails haveexperiencedandincrease
in the numberof stateprisonershoused.See
Graph4. In 1991 therewere 1,129 statepri
soners residing in county jails. In 1994, the
numberrose to 1,532, representinga 36% in
creaseover a threeyearperiod. Particularly
significantwith regardto thesestateprisoners
serving time in county jails is the fact that
eachyear the percentageof violent and drug
offendersremainedat or slightly over 50%.

On July 31, 1994 an editorial in theLouisville
Courier Journal revealedthat the Jefferson
County Jailerwas forced to releaseprisoners
prior to theexpirationof their sentencesdueto
FederalLaw on prison overcrowding.This is
occurringin spite of the fact that one fifth of
the JeffersonCounty Government’sbudgetis
spenton corrections.

ProblemsAssociatedwith
Multiple DefendantDrug Cases

The increasesin arrestsfor drug offensesin
Kentuckyfrom 9,213in 1987 to 17,349in 1993
hasplacedaseverestrainon the resourcesof
the public defendersystem.This is especially
trueinmultiple defendantdrugcasesresulting
from drug sweepsby the police in numerous
counties.

Kentucky State Police officials indicate that
they conductas many as twelve drug sweeps
peryear.Thenumberof peoplearrestedin any
given sweepdependsuponthe sizeandpopula
tion of the jurisdiction in which the sweepis
made.The numberof arresteesusuallyranges
between12 and 50. In one statewide drug
sweepthe Kentucky StatePolice arrested687
people.

Caselaw hasclearlyestablishedthat in a situ
ation in which thereare multiple defendants
one attorneycannotrepresentmore thanone
client where thereis a conflict of interestor
even a potential conflict of interest. In some
situationsthe attorneywho makesthe initial
contactwith multiple defendantsin amultiple
defendantcase may not be able to represent
any of them due to multiple conflicts.

The DPA providesconstitutionallymandated
criminal defenseservicesthroughouttheCom
monwealth. In these counties where drug
sweepsoccur aninordinateamountof defender
resourcesare usedin multiple defendantdrug
cases.Fundsarenot sufficient to providelegal
representationthrough outside counsel to
handlethe casesin conflict situationscaused
by multipledefendantdrugsweeps.Whendeal
ing with multiple defendants,locatingconflict
attorneysusingexistingresourcesis a problem
thatresultsin considerabledelayin processing
thesecasesin court.

WILLIAM P. CURTIS
DPA ResearchAnalyst
100 Fair Oaks Lane,Suite 302
Frankfort,Kentucky40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: bcurtis@dpa.state.ky.us

No humanbeing is constitutedto
know the truth, the whole truth,
and nothing but the truth; and
even the best of men must be
content with fragments, with
partial glimpses, never the full
fruition...

- William Osler
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KRS CHAPTER 218A DRUG CHART

The first Kentucky drug chart appeared in The Advocate in October 1983, Vol. 5, No. 6 at 25.

Like each prior Kentucky drug chart, this present drug chart is not designed to replace the statute, but to act as a
quick-reference research tool. In this regard, the proscribed conduct is arranged in the following fashion: trafficking
in controlled substances and conduct relating to trafficking; possession of controlled substances; proscribed conduct
relating to marijuana; and, miscellaneous provisions. © Larry H. Marshall

CONDUCT ] CONTROLLED SUBSTANCE PENALTY

Trafficking - lst°

KRS 218A.1412

SCHEDULES I or II [narcotic];
CONTROLLED SUBSTANCE ANALOGUE;
LSD; PCP

Class C Felony
Class B Felony*

Trafficking - 2nd°

KRS 218A.14131a

SCHEDULES I or II [non-narcotic];
SCHEDULE III;
[not LSD; not PCP; not MARIJUANA]

Class D Felony
Class C Felony*

Prescribe, order, distribute, supply or sell
anabolic steroid for

a. enhancing performance in sport; or

b. hormonal manipulation in the human
species without medical necessity

KRS 218A.14131b

ANABOLIC STEROID Class D Felony
Class C Felony*

Trafficking - 3rd°

KRS 218A.1414

SCHEDULES IV or V Class A Misdemeanor
Class D Felony*

Sells or Transfers to Minor
[D 18 or over-V under 18]

KRS 218A.1 401

CONTROLLED SUBSTANCE
[Any Quantity]

Class C Felony
Class B Felony*

If a more severe penalty
for trafficking in
controlled substance
applicable, then higher
penalty shall apply.

* = Subsequent Offense
+ = Optional Commitment Treatment
D = Defendant
V = Victim

January1996,TheAdvocate,Vol. 18, No. 1, Page6



CONDUCT CONTROLLED SUBSTANCE PENALTY

Trafficking:

In any building used primarily for
classroom instruction in a school

or

On any prmises located within 1,000
yards of any school building used
primarily for classroom instruction

KRS 218A.1411

SCHEDULES I, II, Ill, IV, or V
or CONTROLLED SUBSTANCE
ANALOGUE

Class D Felony

If a more severe penalty
is set forth in Chapter
218A, then higher
penalty shall apply.

Criminal Conspiracy to traffic in a
controlled substance or controlled
substance analogue

KRS 218A.1402

CONTROLLED SUBSTANCE or
CONTROLLED SUBSTANCE ANALOGUE

Punished as if trafficked
in that controlled
substance or controlled
substance analogue

KRS 218A.14041,3 Violation
[trafficking in any controlled substance]

KRS 218A.14044

CONTROLLED SUBSTANCE Unless another specific
penalty provided in
Chapter 218A

Class D Felony
Class C Felony*

Use and investment of drug-related
income derived from trafficking

KRS 218.1405

CONTROLLED SUBSTANCE Class D Felony & in
addition to other
penalties proscribed by
law shall forfeit property
derived from income
received from trafficking
in controlled substance

Possession - lst°

KRS 218A.1415

SCHEDULES I or II [narcotic];
CONTROLLED SUBSTANCE

* ANALOGUE;
LSD; PCP

Class D Felony
Class C Felony*

Possession - 2nd°

KRS 218A.1416

SCHEDULES I or II [non-narcotic];
SCHEDULE III;
[not LSD; not PCP; not MARIJUANA]

Class A Misdemeanor+
Class D Felony*

Possession - 3rd°

KRS 218A.1417

SCHEDULES IV or V Class A Misdemeanor+
Class D Felony*

KRS 218A.14042 Violation
[possession of any controlled substance]

KRS 218A.14044

CONTROLLED SUBSTANCE Unless another specific
penalty provided in
Chapter 218A

Class A Misdemeanor
Class D Felony*

* = Subsequent Offense + = Optional Commitment Treatment D = Defendant V = Victim
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CONDUCT I CONTROLLED SUBSTANCE PENALTY

Trafficking in Marijuana

a. less than 8 oz.

b. 8 oz. or more but less than 5 lbs.

c. 5 lbs. or more

KRS 218A.1421

MARIJUANA

MARIJUANA

MARIJUANA

Class A Misdemeanor
Class D Felony*

Class D Felony
Class C Felony*

Class C Felony
Class B Felony*

Marijuana Cultivation with intent to sell or
transfer

a. 5 or more plants

b. Fewer than 5 plants

KRS 218A.1423

MARIJUANA

MARIJUANA

Class 0 Felony
Class C Felony*

Class A Misdemeanor
Class D Felony*

Possession of Marijuana

KRS 218A.1422

MARIJUANA Class A Misdemeanor+

KRS 218A.1401-2 Violation
[False prescriptions; etc.]

KRS 218A.1403

CONTROLLED SUBSTANCE Class D Felony
Class C Felony*

KRS 21 8A.350 1-4 Violation
[Simulation]

KRS 218A.3507

Class A Misdemeanor
Class D Felony*

KRS 218A.5002-4 Violation
[Paraphernalia]

KRS 21 8A.5005

CONTROLLED SUBSTANCE Class A Misdemeanor
Class D Felony*

Advertising Controlled Substance

KRS 218A.1403

CONTROLLED SUBSTANCE Class B Misdemeanor
Class A Misdemeanor*

* = Subsequent Offense
÷ = Optional Commitment Treatment
D = Defendant
V = Victim
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CONDUCT

I____________________________________
CONTROLLED
SUBSTANCE

PENALTY

Prescribed drugs possessed only in original
container

KRS 218A.210

CONTROLLED SUBSTANCE Class B Misdemeanor
Class A Misdemeanor*

Revocation or Denial of Operator’s License

O between 14-17; and convicted of a violation of
any offense under Chapter 218A; or adjudged
delinquent for an act which would be offense under
Chapter 218A

Has motor vehicle or motorcycle operator’s license

*

KRS 218A.9911a-b

May recommend revocation
of license for 1 year

May recommend revocation
of license for 2 years so
long as suggested period of
revocation does not extend
past D’s 18th birthday*

Has no motor vehicle or motorcycle operator’s
license

KRS 218A.9911c

May recommend no license
be issued for 1 year

May recommend no license
be issued for 2 years so
long as suggested period
does not extend past D’s
18th birthday*

* = Subsequent Offense
+ = Optional Commitment Treatment
O = Defendant
V = Victim
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CONDUCT j CONTROLLED SUBSTANCE PENALTY

Possession of Firearm

O convicted of any Chapter 218A
violation [excepta violation of KRS
218A.210Jand was at the time of the
commission of the Chapter 218A offense
in possession of a firearm and

a. The Chapter 21 8A offense is a felony;
or

b. The Chapter 218A offense is
otherwise a misdemeanor

KRS 218A.992 1-2

Penalized one 1 class
more severely than
provided for in the
penalty prosivions
pertaining to that offense

Penalized as a Class 0
felon

KRS 218A.993 Catchall Violation

Any Chapter 218A violation for which a
specific penalty is not otherwise provided

KRS 218A.993

Class B Misdemeanor

* = Subsequent Offense
+ = Optional Commitment Treatment
O = Defendant
V = Victim

Comirj totje titer is a beginning; eepirj
together is prcpjress; awl working together is

success.

- Henry Ford
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Note: The following is reprintedfrom Baldwin’sKentuckyPractice,
Volume 2, with permissionof the publisher.

SCHEDULING OF DRUGS
UNDER KRS CHAPTER 218A
AND 902 KAR CHAPTER 55

Completeto September15, 1995

Note: This Drug Schedulewas developedandpreparedby Helen Danser,RPh.,Pharmacy
ServicesProgramManager,Deparlmentfor Mental Health and Mental Retardation.,Kentucky
Cabinetfor Human Resourcesand is printedwith permission.

CHR DRUG CATEGORIES

KRS Chapter 218A defines various schedulesof drugs.
KRS 218A.020 requires the Cabinet for Human Resources
CI{R to placesubstanceswhich arenot listed in thestatute
into schedulesbased on the statutory criteria for each
schedule.

Below are compilationsof CHR’s listings of drugsthat fall
into variousschedules.The first list is by schedule;thesecond
list is alphabetical.The lists are not guaranteedto be all-
inclusive.

CHANGES

The drugs placed in a particularschedulemaybe changed
by either DEA or CHR. Thechangemaybeamovementfrom
one scheduleto another or removal from the controlledsched
ule. New drugs marketed arescreenedfor abusepotentialand
maybe placed into ascheduleat the time of marketingor later
dependingon experienceoncethe drug is in use. Therefore,
one must check the validity of the scheduling of any drug at
periodic intervals.

ADMINISTRATWE REGIJL4TIONS

In additionto the KRS Chapter218A, 902 KAR 55:010 -

55:080will list drugsin the variousschedules.

FURTHERINFO

inquiries may be addressedto Mr. EdwardCrews,R.Ph.,
PharmacyServicesProgramManager,Drug Control, Depart
mentof HealthServices-502564-7985;or to Helen Danser,
R.Ph., PharmacyServicesProgramManager,Departmentfor
Mental HealthandMental RetardationServices,Cabinetfor
HumanResources,Frankfort,Kentucky40601, 502564-4448.

REFERENCES

Referencesusedin developingthe list of drugsin the vari
ousschedulesare:

1

1. Druginformationfor theHealth Care Professional,Vol. I
15th Edition 1995
USP DI
U.S. PharmacopeialConvention,Inc.
P.O. Box 2248
Rockville, MD 20852

2. FactsandComparisons1994
Drug Information
13743 ShorelineCourt East
Earth City, MO 63045-1215

3. 902 KAR Chapter55
4. KRS Chapter218A
5. ThePhamacologicalBasisof Therapeutics

Goodman& Oilman Macmillan PublishingCo., Inc. NY
1991

CHR DRUG LIST BY SCHEDULE

SCREDULEI

A. OPIATES
1-methyl-4-phenyl-4-propionoxypiperidineMPPP
1-2-phenethyl-4-phenyl-4-acetoxypiperidinePEPAP
3-inethylfentanyl,N-[3-methyl-l-2-pbenylethyl-4-piperidyl]-

N-phenylpropanamide
3-znethylthiofentanyl,N-[3-methyl-1-2-2

thienylethyl-4-piperidyl-N-phenylpropaneamide
Acetyl-alpha-methylfentanyl,N

[1-1-methyl-2.phenylethyl-4piperidinyl]-N-
phenylacetasnide

Acetyhnethadol
Allyiprodine
Alphacetylmethadol [exceptLevo-alphacetylmethadol

LA]
Alphameprodine
Aiphamethadol
Alpha-methylfentanyl,N-[1-alpha-methyl-beta-pbenyl

ethyI-.4-piperidylpropionanilide,
1-l-methyl-2-phenylethyl-4-N-propanilidopiperidine

1995
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Schedulingof DrugsUnderKRS Chapter218A 2

Alpha.methylthiofentanyl,N- Dihydromorphine
[I.1-methyl-2-2-thienylethyl-4-piperidyl]N- Drotebanol
phenylpropanamide Etorphine

Benzethidine Heroin
Benzylfentanyl,N-[1.benzyl-4-piperidyl]-N-phenylpropanamide Hydromorphinol
Betacetylmethadol Methyldesorphine
Beta-hydroxyfentanyl,N- Methyldihydromorphine

[1-2hydroxy-2-phenethylethyl-4.piperidinyl]-N- Morphine Methylbromidephenylpropanamide Morphine MethylsulfonateBeta-hydroxy-3-methylfentanyl,N- Morphine-N-Oxide[3-methyl-1-2-hydroxy-2phenylethyl-4-piperidylj.N-
phenyipropanamide Myrophine

Betameprodine Nicocodeine

Betamethadol Nicomorphine

Betaprodine Normorphine

Clomtazene Phenylcodine
PholcodineDextromoramide
ThebaconDextrorphan

Diampromide C. HALLUCINOGENIC SUBSTANCESDiethylthiambutene 1-[1-2.thienyl cyclohexyl] pyrrolidine TCPyDifenoxin 2-Methylaxnino-1-phenylpropan-1.oneincluding, but notDiinenoxadol limited to, methcathione, Cat, andEphedrone
Dimepheptanol 2,5-dimethoxy-4-ethylamphetamineDOET
Dimethylthiambutene 2,5-dimethoxyamphetamine2,5 DMA
Dioxaphetylbutyrate 3,4 methylenedioxy amphetamineMDMA
Dipipanone 3,4-.methylenedioxyamphetamine
Ethylmethylthiambutene 3,4-methylenedioxy-N-ethylamphetamineN-ethyl-alpha
Etonitazene methyl.3,4methylenedioxyphenethylamine,N-ethyl MDA,
Etoxeridine wJ. MDEA
Furethidine 3,4,5-Trunethoxy amphetamine
Hydroxypethidine 4-bromo-2,Sdimetbaicv-amnhetamine
Ketobemidone 4-MethoxyaIMpUUUWF 1VM

Levomoramide 4-Methyl-2,5-dimethoxylamphetamine
Levophenacylmorphan 5, Methoxy-3,4 methylenedioxy amphetamine
Morpheridine Alpha-ethyltzyptamine alpha-ethyl.1H-
Noracymethadol indole-3.ethanamine,3-2-aminobutylindol
Norlevorphanol Bufotenine
Norinethadone Diethyltryptamine
Norpipanone Dimethyltiyptamine
Para-fluorofentanyl Ethylamine analogof phencycidineN
Phenadoxone ethyl-1-phenylcyolohexylamine,cyclohexamine,PCE
Phenampromide Hashish
Phenomorphan Ibogaine
Phenoperidine Marijuana
Piritramide Mescaline
Proheptazine N.ethyl-3-piperidyl benzilate
Properidine N-hydroxy-3,4-methylenedioxyamphetamineN-hydroxy.
Propiram alpha-methyl-3,4methylenedioxyphenethylamine,N-
Racemoramide hydroxy MDA
Thenylfentanyl,N-[1.2.thienylmethyl-4-piperidyl]N- N-Methyl-3-piperidyl benzilate

phenyipropanamide Parahexyl Synhexyl
Thiofentanyl,.N-[1-2-2-thienylethyl-4.piperidinyl]-N- Peyote

phenylpropanamide Phencycidine
Tilidine Psiocybin
Trimeperidine Psiocyn

Pyrrolidine analog of phencycidine 1-1-phenylcyclohexyl-B. OPIUM DERIVATIVES olie PCPy, PHP
Acetorphine Tetrahydrocannabinols
Acetyldihydrocodeine Thiophene analog of phencycidine
Benzylmorphine 1-1-2-thienylcyclohexylpiperidine, TCP, TPCP
CodeineMethyibromide
Codeine-N-Oxide D. DEPRESSANTS
Cyprenorphine Mecloqualone
Desomorphine Methaqualone2-methyl-3.0-tolyl-43Hquinazolinone
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3 Schedulingof Drugs UnderKRS Chapter218A

E. STIMULANTS
3,4-methylenedioxymethamphetamineMDMA
4-methylaminorex2-amino-4-methyl-5-phenyl-2-oxazoline
Aminorex aminoxaphen,2-amino-5-phenyl-2-oxazoline,4,5-

dihydro-5phenyl-2-oxazolamine
Cathinone2.amino.l-phenyl-1-propanone,

alphaaminopropiophenone,2-aniinopropiophenone,and
norephedrone

+cis-4-methylaminorex+cis-4,5-dihydro-4methyl-5
phenyl-2.oxazolainine

Fenethylline
Methcathinone2.methylaminopropiophenone,

alphamethylamino.propiophenone,alphasnethylamino
propiophenone-2
methylaniino.1-phenylpropane-1-one,alpha-N-
methylamino.phenone,monomethylpropion, ephedrone,
N-methylcathirione,inethylcathinone,AL-464, AL-422, AL
463 andUR 1431, its salts,optical isomersandsalts of
optical isomers

N-ethylamphetamine
N,N,alpha-trimethylphenylamine,its salts,optical isomers

and salts of optical isomers
N,N-dimethylaxnphetaniineN,N,alpha-trimethylbenzene

ethaneamine,N,N,alpha.trimethylphenethylamine,its salts,
optical isomersandsaltsof optical isomers

SCHEDULE H

A. OPIOID NARCOTICS
1.Diphenyl-propane-carboxylicacid
2-Methyl-3-morpholino-1
4-Cyano-2-Dimethylamino-4
4-Diphenylbutane
Alfentanil
AlphaprodineHCI-Nisentel
Anileridine
Benzitramide
Codeine
Dihydrocodeine
Diphenoxylate
Ethylmorphine
Etorphinehydrochloride
Fentanyle-Sublimaze
Granulated opium
Hydrocodone
Hydromorpbone-Dilaudid
Isomethadone
Levo-alphacetylinethadol LAMM
Levomethorphan
Levorphanol-Levo-Dromoran
Mependine-Demeral,Pethadol
Metazocine
Methadone-Dolophine
Methadone-Intermediate
Metopon
Moramide-Intermediate
Morphine Sulfate-.[Roxanol,RMS Uniserts rectal

suppositories]
Opium fluid
Opium Tincture
Oxycodone HCI
Oxymorphone-Numorphan
Pantopon-Hydrochlorides, opium alkaloids
Pethidine

Pethidine.Intermediate-A,4
cyano-1-methyl-4-phenylpiperidine

Pethidine-Intermediate-B
ethyl-4-phenylpiperdine-4-carboxylate

Pethidine.Intermediate-C
1.methyl-4-phenylpiperidine-4-carboxylic acid

Phenazocine
Pixninodine
Powderedopium
Racemethorphan
Racemorphan
Raw opium
Raw opium extracts
Sufentanil-Sufenta
Thebaine

B. COMBINATIONS OF OPIOIDS
B & 0 SupprettesNo. 15A
B & 0 SupprettesNo. 16A
CodoxyTablets
DemerolAPAP
MeperganFortis Capsules
MeperganInjection
Opium & Belladonna Suppositories
Oxycodone & Acetaminophentablets
OxycodoneHa, Oxycodone Terephthalate & Aspirin tablets
Oxycodone with Acetaminophen
Oxycodone with aspirintablets
Percodan-Demitablets
PercodanTablets
Tylox Capsules

C. HALLUCINOGENIC SUBSTANCES
Unlessspecificallyexceptedor listed in another schedule,

any material, compound,mixture, or preparation which
contains any quantity of:
1-Dronabinol synthetic in sesameoil and encapsulatedin a

soft gelatin capsule is a U.S. Food andDrug
Administration approved drug product someother names
for dronabinol: [6aR-transj-6a,7,8, or - delta-9.[transj-
tetrahydrocannabinol

2-Nabione another name for nabione: [+]-

trans-3.1,1.dixnethytheptyl-6,6a,7,8,10,lOa
hexahydro.1.hydroxy-6,6-dimethyl-9H-
dibenzo[b,d]pyran-9-one

D. OPIATES
Alfentanil
Bulk Dextropropoxyphene non-dosageforms
Carfentanil
Sufentanil

E. STIMULANTS
Adderail
Cocaine
Dextroamphetamine
Methamphetamine
Methylpheidate
Phenmetrazine

SCHEDULEfl-DEPRESSANTS

Ainobarbital-Amytal
Amobarbital + Secobarbital-Tuinal
Glutethiinide Doredin
Pentobarbital Nembutal
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Schedulingof DrugsUnderKRS Chapter218A 4

Secobarbital-Seconal C. PRODUCTS CONTAINING OPIUM
Any drug approved by the United StatesFood and Drug Paregoric

Administration for marketing only as a suppository
including Amobarbitol, Pentobarbital or Secobarbital shall SCHEDULE ifibe in ScheduleIII.

A. IMMEDIATE PRECURSORS 1-STIMULANTS
1 -Piperidinocyclohexanecarbonitrile Benzphetamine-Didrex
I -Phenylcyclohexylamine,immediate precursor to Chlorpbentermine

Phencyclidine Chlortermine
Phenylacetone-othernamesinclude phenyl-2-propanone, Mediatric

P2P,benzylmethyl ketoneand methylbenzylketone- Phendimetrazine, to include but not necessarilybe limited to:
immediate precursor to amphetamine and Adipost
methainphetamine Adphen

1-Piperidinocyclphexanecarbonitrile,immediate precursor Anorex
to Phencyclidine Bacarate

Bontril PDM
SCHEDULE ffi-OPIOII NARCOTICS Bontril Slow-Release

Dyrexan-OD
Melfiat

A. PRODUCTS CONTAINING CODEINE Melfiat-105 Umcells
Anatusswith Codeine tablets Metra
Anemia Obalan
Aspirin with Codeine Obeval
Colrexcompoundcapsules Phenzine
CopavinPulvules Plegine

Prelu-2Empirin with Codeine s-u.Fiorinal with Codeine Statobex
Hycodantablets Truncaps
Nalline-Nalorphine Trimstat
Nucofed Trimtabs
NucofedExpectorant Syrup with Codeine Weh..less
Phenaphenwith Codeine Wehless.105Timecells

WeightrolTalwin-Pentazocine,all forms including its salts
Tylenol with Codeine#1,2,3,and4 2-AMPHETAMINE AND METHAMPHETAMINE
Vanex-HD Liquid COMBINATIONS

B. PRODUCTS CONTAINING HYDROCODONE Any material, compound, mixture, or preparation which
contains any quantity of the following substances,or anyBancap salts or isomers of thesesubstances,in quantities equal to

Codamine or less than thoselisted.
Codiclear DH Syrup
Codimal PH Syrup 3-DEPRESSANTS
Co-gesictablets -any material, compound,mixture or preparation containing
Detussin, various amobarbital, secobarbital,pentobarbital, or any of their

Duocet salts andone or more active medicinal ingredient that is
not a controlled substance.Entuss D Liquid

-any suppositoryform that containsaznobarbital,HistussinEd Tuss HC Liquid secobarbital,pentobarbital approved only for use in
Hycodan suppository form.
Hycomine -tiletamine andzolazepamor anyof their salts.
Hycomine Pediatric Syrup other namesfor tiletamine are: 2-ethylamino-2-2.thienyl-
Hycotuss Expectorant cyclohexanone
Hydrocodone Compound Syrup other namesfor zolazepam are:
Hydropane 4.2-flurophenyl.6,8..dihydro..l,3,8.tnmethylpyrazolo-
Hydrophen 3,4.e 1,4-diazepin-71H-one,flupyrazpon
Hydro-Propanolamine Butabarbital-Butisol
Hy-Phen Tablets Chloral Hydrate
Lorcet Mephobarbitol
Lortab Metharbital
Rolatuss with Hydrocodone Methyprylon
S.T. Forte Liquid 2 Phenobarbital
Triaminic Expectorant DH Sulfomethane
TussanilDH Syrup Sulfondiethylmethane
Tussgen Sulfonethylmethane
Tussionex Talbutal
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5 Schedulingof Drugs UnderKRS Chapter218A

SCHEDULE IlI-ANABOLIC STEROIDS
It is unlawful for a prescriptionor order to be written for

an anabolicsteroid; for suchsteroidsto be distributedand/or
sold for the following purposes:

-enhancedperformancein exercise,sport, or game,
-the hormonal manipulation necessaryto increasemuscle

mass,weight, strengthwithout a medical necessityand
further it is unlawful for anyone to intentionally snakeor
deliveran anabolicsteroidwhetherin apureor unpure
stateand it is unlawful to possessan anabolic steroid for
the purpose of illegal delivery or manufacture.

The following anabolic steroids or a material compound
mixture or preparation that containany of the following:
1 Boldenone
2 Chlorotestosterone
3 Dihydrotestosterone
4 Drostanolone
5 Fluoxymesterone
6 Formebulone
7 Methandranone
8 Methandriol
9 Methyltestosterone

10 Mibolerone
11 Nandrolone decanoate
12 Nandrolone phenpropionate
13 Oxandrolone
14 Oxymetholone
16 Stanolone
15 Stanozolol
17 Testolactone
18 Testosteronepropionate
19 Trenbolone

SCHEDULE IV

Chloral Hydrate-Noctec,Somnos,Nycton, Lorinal,
Chloraldurat

Ethchlorvynol-Placidyl
Ethinamate-Valmid
Meprobamate-Equanil,Miltown, Meprospan
Paraldehyde

A. STIMULANTS
Cathinel+-Norpseudoephedrine
DiethyipropionHCI-Depletite-25;Tenuate;Tepanil;

Tenuate Dospan;Tepanil Ten-Tab
Fencamfamin
Fenfluramine HCI-Pondimin
Fenproporex
Mazindol
Mefenorex
Pemoline
Phentermine
Phentermine HCI-Phentrol; Tora; Fastin; Obe-Nix;

Obephen; Obrmine; Obestm-30; Phentrol 2; Unifast
Unicells; Wilpowr; Adipex-P; Dapex-37.5Ionaniin;
Parmine; Phentrol 4; Phentrol 5

Pipradrol-.Detaril; Gerodyl; Meratran; Pipradol
SPA-1---1-Dimethylamino-1,2-Diphenylathane

B. DEPRESSANTS
Alprazolain-Xanax
Bromazepam
Camazepam

Chlordiazepoxide-Librium; L.ibritabs; A.Poxide; Lipoxide;
SK-Lygen; Murcil; Reposans-lO; Screen

Clobazam
Clonazepam-Klonopin
Clorazepate-l’ranxene
Clotiazepam
Cloxazolaxn-Enadel;Sepazon
Delorazepam
Diazepam-Valium
Estazolain-Eurodin; Julodin
Ethyl loflazopate
Fludiazeopam
Flunitrazepani-Rohypnol
Flurazepam-Dalmane
Halazepam-Paxipam
Haloxazolam
Ketozolam
Loprazolam
Lorazepam-Ativan; Emotival; Lorax; PsicopaxTavor;

Temesta
Lormetazepam
Mebutamate-W.583; Capla; Butatensin; Carbuten;

Mebutina; Prean; Sigmafon; Vallene; Mega; No-Press;
Axiten; Ipotensivo

Medazepam-Ansilan; Diepin; Elbrus; Esmail; Medazepol;
Mezepan; Megasedan;Nobrium; Pazital; Psiquium;
Resmit; Rudotel; Serenium;Siman

Methohexital-Brevital; Brevital Sodium; Brevimytal
Sodium, Brietal Sodium

Midazolam
Nimetazepam
Nitrazepam-Benozalin; Calsmin; Eunoctin; Mosadan;

Mogadon; Nelbon; Nitrenpax; Paxisyn; Pelson;Radedorm;
Relact; Sonebon; Sonnolin

Nordiazepain
Oxazepam-Serax;Aplakil; Bonare; Enidrel; Hilong; Isodin;

Limbial; Nesontil; Praxiten; Propax; Quilitrex; Rondar;
Serenal;Serenid; Serepax; Seresta;Sobril; Tazepam

Oxazolam-Serenal
Pinazepam
Prazepam-.Demetrin; Verstran; Centrax
Quazepam
Temazepam-Myolastin,Restoril
Tetrazepam
Triazolam-Halcion

C. ANALGESICS
Dextropropoxyphene-Darvon

SCHEDULE V
Actifed with CodeineCough Syrup
Alamine-.C Liquid
Alamine Expectorant
Ambay Cough
Ainbenyl Cough Syrup
Ambophen Expectorant
Anatusswith Codeine Syrup
BayCotussendLiquid
Bromanyl Expectorant
Bromphen DC with Codeine Cough
Buprenorphine HCI
Calcidrine Syrup
Cherocol Syrup
Codimal PH Syrup
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Cophene-SSyrup
C-Tussin Expectorant
Deproist Expectorantwith Codeine
Dihistine Expectorant
DimetaneDC Cough Syrup
DonnagelP.G.
GuiatussDAC Liquid
GuiatussinDAC Syrup
Isoclor ExpectorantLiquid
KaopectolinPG
Kolephrin with CodeineLiquid
Lomotil
Mytussin DAC Liquid
Naldecon-CXSuspension
NucofedPediatricExpectorant
PediacofCough Syrup
PhenerganCodeine Syrup
PhenerganVC with CodeineSyrup
Phenerganwith CodeineSyrup
PhenhistDH with CodeineLiquid
Promethazine VC with Codeine
Promethazine with Codeine
Robitussin AC. Syrup
Robitussin-DAC Syrup
Ru-Tusswith Hydrocodone Liquid
Ryna-CX Liquid
Triacin C Syrup
Triafed with Codeine
Triaminic Expectorant with Codeine
Tussar 2 Cough Syrup
TussarSF CoughSyrup
Tussi-Organidin NR
Tussirex
Tylenol with CodeineElixir

EXCLUDED NONNARCOTIC PRODUCTS
Phenobarb-Theophed-Bioline-Tablets
Phenobarb-GuiaphedElixir-CIoldine-Elixir liquid
Phenobarb-Tedrigen Tablets-Goidline-Tablets
Chioral Hydrate-Choate’s Leg Freeze-Hawthorne

Products, Inc-Liquid
Phenobarb-Tedral-Parke Davis & Co-Tablets
Phenobarb-Tedral Elixir-Parke Davis & Co-Elixir

liquid
Phenobarb-TedralSuspension-ParkeDavis & Co-

Suspensionliquid
Phenobarb-Tedral SustainedAction-Parke Davis & Co-

Tablets
Phenobarb-Asma-Ese-Parmed-Tablets
Phenobarb-Azma-Aids-RondexLabs-Tablets
Propylhexedrine-Benzedrex--Smith Kline Consumer-

Inhaler
Phenobarb-Bronkolixir--Sterling Drug, Inc-Elixir Liquid
Phenobarb-Bronkotabs--Sterling Drug, Inc-Tablet
L Desoxyephedrine-VicksInhaler-Vicks Chemical Cc-

Inhaler
Phenobarb-PrimateneP-Tablets White Hall Labs-Tablet

HELEN DANSER, R.Ph.
Pharmacy ServicesProgram Manager
Department for Mental Health and
Mental Retardation Services
Cabinet for Human Resources

Commonwealth of Kentucky
Frankfort, Kentucky 40621
502 564-4448

ALPHABE’ICAL LISTING

1-Diphenyl-propane-carboxylicacid-ScheduleII - Opioid
Narcotics

1-Dronabinol synthetic -ScheduleII - Hallucinogenic
Substances

1-Methyl-4-phenyl-4-propionoxypiperidine MPPP-
ScheduleI - Opiates

1-Phenylcyclohexylamine-ScheduleII - Immediate
Precursors

1-Piperidinocyclohexanecarbonitrile-ScheduleII -

Immediate Precursors
1-[1-2-Thienyl cyclohexyl] pyrrolidine TCPy-Schedule I -

Hallucinogenic Substances
1-2-phenethyl-4-phenyl-4-acetoxypiperidinePEPAP
2.Methyl-3-morpholino-1-ScheuldeII - Opioid Narcotics
2-Methylamino-1-phenylpropan-1-one including, but not

limited to Methcathione, Cat, and Ephedrone-Schedule
I - Hallucinogenic Substances

2-Nabione-ScheduleII - Hallucinogenic Substances
2,5-Dimethoxy-4-ethylamphetamineDOEI-Schedule I -

Hallucinogenic Substances
2,5-Dimethoxyamphetamine2,5 DMA-Schedule I -

HallucinogenicSubstances
3-+Cis-4-methylaminorex+cis-4,5dihydro-4-methyl-5

phenyl-2-oxazolamine-ScheduleI - Stimulants
3-Methylfentanyl,N-[3-methyl-1-2-phenylethyl-4-piperidylj-

N-phenylpropanamide--ScheduleI - Opiates
3-Methylthiofenanyl,N-[3methyl-1-12-2thienyl-4-piperidylj-

N-phenylpropaneamide--ScheduleI - Opiates
3,4 Methylenedioxy amphetamine MDMA}-Schedule I -

Hallucinogenic Substances
3,4-Methylenedioxy-N-ethylamphetainineN-ethyl-alpha

methyl-3,4methylenedioxy phenethylamine,N-ethylMDA,
MDE, MDEA-Schedule I - Hallucinogenic Substances

3,4,5-Trimethoxy amphetamine-ScheduleI - Hallucinogenic
Substances

4-Bromo-2,5 dimethoxy-amphetamine
4-Cyano-2-dimethylamino-4--ScheduleH - Opioid Narcotics
4-Diphenyl butane-ScheduleII - Opioid Narcotics
4-MethoxyamphetaminePMA-ScheduleI. Hallucinogenic

Substances
4-Methyl-2,5-dimethoxylamphetamine---ScheduleI -

Hallucinogenic Substances
5-Methcathione[2.methylamino

propiophenone,alphamethylaxnino
propiophenone,alphamethylamino-propiophenone-2
methylamino-1-phenylpropane-1-one,alpha-N
methylamino-phenone,monomethylpropion, ephedrone,
N-methylcathione, AL-464, AL-422, AL 463 and UR
1431, its salts, optical isomersand salts of optical
isomers-ScheduleI - Stimulants

5,Methoxy-3,4 methylenedioxyamphetamine-ScheduleI -

Hallucinogenic Substances

A

Acetorphine-ScheduleI - Opium Derivatives
Acetyl-alpha.methylfentanyl,N[1-1-metbyl-2-phenyl-4

pipendinyl-N-phenylacetamide--ScheduleI - Opiates
Acetyldihydrocodeine-ScheduleI - Opium Derivatives
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7 Schedulingof DrugsUnderKRS Chapter218A

Acetylmethadol-ScheduleI - Opiates
Actifed with CodeineCough Syrup-ScheduleV
Adderall-ScheduleII - Stimulants
Adipost-ScheduleIII - Phendimetrazine
Adphen-ScheduleIII - Phendimetrazine
Alamine-CLiquid-ScheduleV
Alamine Expectorant-ScheduleV
Alfentanil-ScheduleII - Opioid Narcotics
Alfentanil-ScheduleII - Opiates
Allyiprodine-ScheduleI - Opiates
Alphacetylmethadol[except Levo-alphacetylmethadol

LAMM]-Schedule I - Opiates
Alpha-ethyltryptaminealpha-ethyl-1H

indole-3-ethanamine,3-2-aminobutylindol-Schedule I -

Hallucinogenic Substances
Alphameprodine-ScheduleI - Opiates
Alphamethadol-Schedule I - Opiates
Alpha-Methylfentanyl---Schedule I - Opiates
Alpha-methylthiofentanyl,N-[1-methyl-2-2-thienyl

ethyl-4-piperidinyl-N-phenylpropanamide-ScheduleI -

Opiates
Alphaprodine HCI-Nisentel--Schedule II - Opioid

Narcotics
Aiprazolam-Xanax--ScheduleIV - Depressants
Asnbay Cough-ScheduleV
Ambenyl CoughSyrup-Schedule V
Ambophen Expectorant-ScheduleV
Aminorexazninoxaphen, 2

amino-5-phenyl-2-oxazoline,4,5-dihydro-5
phenyl-2-oxazolamine-ScheduleI - Stimulants

Arnobarbital + Secobarbital-Tuinal--ScheduleII -

Depressants
Amobarbital-Amytal-ScheduleII - Depressants
Anatusswith Codeine Syrup-ScheduleV
Anatusswith Codeine tablets-ScheduleIII - Opioid

Narcotics, Codeine
Anexsia-ScheduleIII - Opioid Narcotics, Codeine
Anileridine-ScheduleII - Opioid Narcotics
Anorex-ScheduleIII - Phendimetrazine
Asma - Ese - Excludedproducts
Aspirin with Codeine-ScheduleIII - Opioid Narcotics,

Codeine
Azma - Aids - Excludedproducts

B

B & 0 Supprettes No. 15A-Schedule H - Combinationsof
Opioids

B & 0 SupprettesNo. 16A-ScheduleII - Combinationsof
Opioids

Bacarate-ScheduleIII - Phendimetrazine
Bancap-ScheduleHI - Opioid Narcotics,Hydrocodone
BayCotussendLiquid-ScheduleV
Benzedrex-Excludedproducts
Benzethidine-ScheduleI - Opiates
Benzitramide-Schedule11 - Opioid Narcotics
BenzphetamineDidrex-ScheduleIII - Stimulants
BenzyIfentanyl,N-[l-benzyl-4-piperidyl-N-phenylpro

panamide-ScheduleI - Opiates
Benzylmorphine-ScheduleI - Opium Derivatives
Betacetylmethadol-ScheduleI - Opiates
Beta-hydroxy-3-methylfentanyl,N-[3-methyl-1-2-hydroxy-2

phenylethyl-4-piperidyl]-N-phenylpropanarnide--Schedule
I - Opiates

Beta-hydroxyfentanyl,N-[1-2
hydroxy-2-phenylethyl-4-piperidinylj-N-
phenypropanarnide-ScheduleI - Opiates

Betameprodine-ScheduleI - Opiates
Betamethadol-ScheduleI - Opiates
Betaprodine-ScheduleI - Opiates
Boldenone-ScheduleIII - 4.nabolic Steroids
Bontril PDM-ScheduleIII - Phendimetrazine
Bontril Slow-Release-ScheduleIII - Pheadimetrazine
Bromanyl Expectorant-ScheduleV
Bromazepam-ScheduleIV - Depressants
Bromphen DC with CodeineCough Syrup-ScheduleV
Bronkolixir-Excluded products
Bronkotabs-Exciuded products
Bufotenine-ScheduleI - Hallucinogenic Substances
Bulk Dextropropoxyphene non-dosageforms-.ScheduleII

- Opiates
Buprenorphine-ScheduleV
Butabarbital-Butisol--Schedule Ill - Depressants

C

CalcidrineSyrup-ScheduleV
Camazepam
Carfentanil-ScheduleII - Opiates
Cathinel +-Norpseudoephedrine-Schedule1V -

Stimulants
Cathinone 2-amino-1-phenyl-1-propanone,alpha-

aminopropiophenone,2-aminopropiophenone,and
norephedrone-ScheduleI - Stimulants

Cherocol Syrup-ScheduleV
Chloral Hydrate-ScheduleIII - Depressants
Chloral Hydrate-Noctec, Somnos,Nycton, Lorinal,

Chloraldurat-Schedule IV - Depressants
Chloral Hydrate-Choate’s Leg Freeze-Excludedproducts
Chlordiazepoxide-Ubrium; Libritabs; A-Poxide; Lipoxide;

SK-Lygen; Murcil; Reposans-lO; Sereen-ScheduleIV -

Depressants
Chiorotestosterone-ScheduleIll - Anabolic Steroids
Chlorphentermine-ScheduleIII - Stimulants
Chlortermine-Schedule III - Stimulants
Clobazam-ScheduleIV - Depressants
Clonazepam-Klonopin--ScheduleLV - Depressants
Clonitazene-ScheduleI - Opiates
Clorazepate-Tranxene--ScheduleIV - Depressants
Clotiazeparn-ScheduleIV - Depressants
Cloxazolam-Enadel; Sepazon-ScheduleIV - Depressants
Cocaine-ScheduleII - Stimulants
Codamine-ScheduleIII - Opioid Narcotics, Hydrocodone
Codeine Methylbromide-Schedule I - Opium Derivatives
Codeine-N-Oxide-ScheduleI - Opium Derivatives
Codeine-ScheduleII - Opioid Narcotics
CodiclearDH Syrup-ScheduleIII - Opioid Narcotics,

Hydrocodone
Codimal PH Syrup-ScheduleIII - Opioid Narcotics,

Hydrocodone
Codimal PH Syrup-ScheduleV
CodoxyTablets-ScheduleII - Combinations of Opioids
Co-gesictablets-ScheduleIII - Opioid Narcotics,

Hydrocodone
Coirex compound capsules-ScheduleIII
CopavinPulvules-ScheduleIII - Opioid Narcotics, Codeine
Cophene-SSyrup-ScheduleV
C-Tussin Expectorant-ScheduleV
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Cyprenorphine-ScheduleI - Opium Derivatives

D
Delorazepam-ScheduleIV - Depressants
DemerolAPAP-ScheduleII - Combinations of Opioids
Deproist Expectorant with Codeine-ScheduleV
Desomorphine-ScheduleI - Opium Derivatives
Detussin-ScheduleIII - Opioid Narcotics, Hydrocodone
Dextroamphetamine-ScheduleII - Stimulants
Dextromoranude-ScheduleI - Opiates
Dextropropoxyphene-Darvon-ScheduleIV - Analgesics
Dextrorphan-ScheduleI - Opiates
Diampromide-Schedule I - Opiates
Diazepam-Valium-ScheduleIV - Depressants
Diethylpropion HCI-Depletite-25; Tenuate; Tepanil;

Tenuate Dospan; Tepanil Teo-Tab-ScheduteIV -

Stimulants
Diethylthiambutene-ScheduleI - Opiates
Diethyltiyptamine-Schedule I - HallucinogenicSubstances
Difenoxin-Schedule I - Opiates
Dihistine Expectorant-ScheduleV
Dihydrocodeine-ScheduleII - Opioid Narcotics
Dihydromorphine-Schedule I - Opium Derivatives
Dihydrotestosterone-ScheduleIII - Anabolic Steroids
Dimenoxadol-ScheduleI - Opiates
Dimepheptanol-ScheduleI - Opiates
Dimetane DC Cough Syrup-ScheduleV
Dimethylthiambutene-ScheduleI - Opiates
Dimethyltzyptamine -ScheduleI - Hallucinogenic

Substances
Dioxaphetylbutyrate-ScheduleI - Opiates
Diphenoxylate-ScheduleII - Opioid Narcotics
Dipipanone-ScheduleI - Opiates
Donnagel P.0.-ScheduleV
Drostanolone-ScheduleIII - Anabolic Steroids
Drotebanol-Schedule I - Opium Derivatives
Duocet-ScheduleIll - Opioid Narcotics, Hydrocodone
Dyrexan-OD--ScheduleIII - Phendimetrazine

E

Empirin with Codeine-ScheduleIII - Opioid Narcotics,
Codeine

EntussD Liquid-Schedule HI - Opioid Narcotics,
Hydrocodone

Estazolam-Eurodin; Julodin-Schedule IV - Depressants
Ethchlorvynol-Placidyl-Schedule IV
Ethinamate-Valmid--Schedule IV
Ethylamine analogof phencyclidine N

ethyl-l-phencyclohexylamine,cyclohexamine,PCE-
Schedule I - Hallucinogenic Substances

Ethyl loflazopate-ScheduleIV - Depressants
Ethylmethyithiambutene-Schedule I - Opiates
Ethylinorphine-Schedule II - Opioid Narcotics
Etomta.zene-ScheduleI - Opiates
Etorphine-Schedule I - Opium Derivatives
Etorphne hydrochloride-Schedule II - Opioid Narcotics
Etoxeridine-ScheduleI - Opiates

F
Fencamfamin-ScheduleIV - Stimulants
Fenethylline-ScheduleI - Stimulants
FenfluramineHCI-Pondimin-ScheduleIV - Stimulants

Fenproporex-ScheduleIV - Stimulants
Fentanyle-Sublimaze--ScheduteII - Opioid Narcotics
Fiorinal with Codeine-ScheduleIII- Opioid Narcotics,

Codeine
Fludiazeopam-ScheduleIV - Depressants
Flunitrazepam-Rohypnoi---ScheduleIV - Depressants
Fluoxymesterone-ScheduleHI - Anabolic Steroids
Flurazepam-Dalmane-ScheduleIV - Depressants
Formebulone-ScheduleIII - Anabolic Steroids
Furethidine-Scbedule I - Opiates

G
GlutethimideDoredin.-ScheduleII - Depressants
Granulated opium-ScheduleII - Opioid Narcotics
Guiaphed Elixir-Excludedproducts
GuiatussDAC Syrup Liquid-ScheduleV
Guiatussin-ScheduleV

II

Halazepam-Paxipam-ScheduleIV - Depressants
Haloxazolam-ScheduleIV - Depressants
Hashish-ScheduleI - HallucinogenicSubstances
Heroin-ScheduleI - Opium Derivatives
Histussin Ed Tuss HC Liquid-Schedule III - Opioid

Narcotics,Hydrocodone
Hycodan-Schedule III - Opioid Narcotics,Hydrocodone
Hycodan tablets-ScheduleIII - Opioid Narcotics,Codeine
Hycomine Pediatric Syrup-ScheduleIII - Opioid Narcotics,

Hydrocodone
Hycomine-SeheduleIII - Opioid Narcotics, Hydrocodone
HycotussExpectorant-ScheduleIII - Opioid Narcotics,

Hydrocodone
Hydrocodone CompoundSyrup-ScheduleIII - Opioid

Narcotics, Hydrocodone
Hydrocodone-ScheduleH - Opioid Narcotics
Hydromorphinol-Schedule I - Opium Derivatives
Hydromorphone-Dilaudid-Schedule H - Opioid

Narcotics
Hydropane-ScheduleIII - Opioid Narcotics, Hydrocodone
Hydrophen-ScheduleIII - Opioid Narcotics, Hydrocodone
Hydro-Propanolamine--ScheduleIII - Opioid Narcotics,

Hydrocodone
Hydroxypethidine-Schedule I - Opiates
Hy-Phen Tablets-ScheduleIII - Opioid Narcotics,

Hydrocodone

I
Ibogaine -ScheduleI - HallucinogenicSubstances
Iophen-C Liquid-Schedule V
Isoclor Expectorant Liquid-Schedule V
Isomethadone-ScheduleII - Opioid Narcotics

K
KaopectolinP.G.-ScheduleV
Ketobemidone-ScheduleI - Opiates
Ketozolam-ScheduleIV - Depressants
Kolephrin with Codeine Liquid-Schedule V

L
Levo-alphacetylmethadolLAMM-Schedule H - Opioid

Narcotics
Levomorarnide-ScheduleI - Opiates
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Levomethorphan-ScheduleII - Opioid Narcotics
Levorphanol-Levo-Dromoran-ScheduleII - Opioid

Narcotics
Levophenacylmorphan-ScheduleI - Opiates
Lomotil-Schedule V
Loprazolam-ScheduleIV - Depressants
Lorazepam-Ativan; Emotival; Lorax; Psicopax; Tavor;

Temesta-ScheduleIV - Depressants
Lorcet-ScheduleIll - Opioid Narcotics, Hydrocodone
Lormetazeparn-ScheduleIV - Depressants
L.ortab-Schedule III - Opioid Narcotics, Hydrocodorie
Lysergic acid diethylamide-ScheduleI - Hallucinogenic

Substances

M

Marijuana-Schedule I - Hallucinogenic Substances
Mazindol-Schedule IV - Stimulants
Mebutamate-W-583; Capla; Butatensin; Carbuten;

Mebutina; Prean; Sigmafon; Vallene; Mega; No-Press;
Axiten; Ipotensivo

Mecloqualone-ScheduleI - Depressants
Medazepam-Ansilan;Diepin; Elbrus; Esmail; Medazepol;

Mezepan; Megasedan;Nobrium; Pazital; Psiquium;
Resmit; Rudotel; Serenium; Siman-ScheduleIV -

Depressants
Mediatric-Schedule III - Stimulants
Mefenorex-ScheduleIV - Stimulants
Melfiat-ScheduleIII - Phendimetrazine
Melfiat-I05 Unicells-ScheduleIII - Phendimetrazine
Mepergan Fortis Capsules-ScheduleII - Combinations of

Opioids
Mepergan Injection-Schedule II - Combinations of Opioids
Meperidine-Demeral, Pethadol-ScheduleII - Opioid

Narcotics
Mephobarbitol-ScheduleIll - Depressants
Meprobamate-Equanil,Miltown, Meprospan-Schedule

IV
Mescaline-ScheduleI - HallucinogenicSubstances
Metazocine-ScheduleII - Opioid Narcotics
Methadone-Dolophine-ScheduleII - Opioid Narcotics
MethadoneIntermediate-ScheduleII - Opioid Narcotics
Methamphetamine-ScheduleII - Stimulants
Methandranone-ScheduleIII - Anabolic Steroids
Methandriol-ScheduleIII - Anabolic Steroids
Methaqualone2-methyl-3-o-tolyl-43H-quinazolinone

Quaalude-ScheduleI - Depressants
Metharbital-Schedule III - Depressants
Methohexital-Brevital; Brevital Sodium; Brevimytal

Sodium, Brietal Sodium-ScheduleIV - Depressants
Methyldesorphine-ScheduleI - Opium Derivatives
Methyldihydromorphine-Schedule I - Opium Derivatives
Methylpheidate-Schedule II - Stimulants
Methyltestosterone-ScheduleIII - Anabolic Steroids
Methyprylon-ScheduleIII - Depressants
Metopon-ScheduleII - Opioid Narcotics
Metra-ScheduleIII - Phendimetrazine
Mibolerone-ScheduleIII - Anabolic Steroids
Midazolam-ScheduleIV - Depressants
Moramide-Intermediate-ScheduleII - Opioid Narcotics
Morpheridine-ScheduleI - Opiates
Morphine Methylbromide-ScheduleI - Opium Derivatives
Morphine Methylsulfonate-ScheduleI - Opium Derivatives
Morphine-N-Oxide-ScheduleI - Opium Derivatives

Morphine Sulfate-[Roxanol,RMS Uniserts rectal
suppositories] -ScheduleII - Opioid Narcotics

Myrophine-Schedule I - Opium Derivatives
Mytussin DAC Liquid-Schedule V

N

N-[1-alpha-methyl-beta-phenyl ethyl-4-piperidyl]
propionanilide,1-1-methyl-2-phenylethyl-4-N-propanilido
piperidine-ScheduleI

Naldecon-CXSuspension-ScheduleV
Nalline-Nalorphine--Schedule III - Opioid Narcotics,

Codeine
Nandrolone decanoate-ScheduleIII - Anabolic Steroids
Nandrolone phenpropionate-ScheduleIII - Anabolic

Steroids
N-ethyl-3-piperidyl benzilate-ScheduleI - Hallucinogenic

Substances
N-ethylarnphetaxnine-ScheduleI - Stimulants
N-hydroxy-3,4.methylenedioxyamphetamineN-hydroxy-alpha-

inethyl-3,4methylenedioxyphenethylamine,N-hydroxy
MDA-Schedule I - Hallucinogenic Substances

N-Methyl-3-piperidyl benzilate-ScheduleI - Hallucinogenic
Substances

N,N,alpha-trimethylphenylamine, its salts, optical isomers
andsalts of optical isomers-ScheduleI - Stimulants

N,N-dimethylainphetamine N,N,alpha-trimethylbenzene
ethaneamine,N,N,alpha-trimethylphenethylamine,its salts,
optical isomersand salts of optical isomers-ScheduleI -

Stimulants
Nicocodeine-ScheduleI - Opium Derivatives
Nicomorphine-ScheduleI - Opium Derivatives
Nimetazepam-ScheduleIV - Depressants
Nitrazepam-Benozalin; Calsmin; Eunoctin; Mosadan;

Mogadon; Nelbon; Nitrenpax; Paxisyn; Pelson;Radedorm;
Relact; Sonebon; Sonnolin-ScheduleIV - Depressants

Noracymethadol-ScheduleI - Opiates
Nordiazepam-ScheduleIV - Depressants
Norlevorphanol-Schedule I - Opiates
Normethadone-ScheduleI - Opiates
Normorphine-Schedule I - Opium Derivatives
Norpipanone-Schedule I - Opiates
Nucofed Expectorant Syrup with Codeine-ScheduleIII -

Opioid Narcotics, Codeine
Nucofed Pediatric Expectorant-ScheduleV
Nucofed-ScheduleIII - Opioid Narcotics, Codeine

0
Obalari-Schedule III - Phendimetrazine
Obeval-ScheduleIII - Phendimetrazine
Opium & Belladonna Suppositories-ScheduleII -

Combinations of Opioids
Opium fluid -ScheduleII - Opioid Narcotics
Opium Tincture-Schedule II - Opioid Narcotics
Oxandrolone-ScheduleIII - Anabolic Steroids
Oxazepam-Serax;Aplakil; Bonare; Enidrel; Hilong; Isodin;

Limbial; Nesontil; Praxiten; Propax; Quilitrex; Rondar;
Serenal; Serenid; Serepax; Seresta; Sobril; Tazepam-
Schedule IV - Depressants

Oxazolam-Serenal--ScheduleIV - Depressants
Oxycodone & Acetaminophen tablets-ScheduleII -

Combinationsof Opioids
Oxycodone HC1, Oxycodone Terephthalate & Aspirin

tablets-ScheduleII - Combinations of Opioids
Oxycodone HCI-Schedule II - Opioid Narcotics

1995
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Oxycodonewith Acetaminophen-ScheduleII -

Combinationsof Opioids
Oxycodonewith aspirin tablets-ScheduleII - Combinations

of Opioids
Oxymetholone-ScheduleIII - Anabolic Steroids
Oxymorphone-.<Numorphan--ScbeduleII - Opioid

Narcotics
Oxymorphone-ScheduleII - Opioid Narcotics

P

Pantopon-Hydrochlorides,opium allcaloids-ScheduleII
Opioid Narcotics

Para-fluorofentanyl-ScheduleI - Opiates
ParahexylSynbexyl-ScheduleI - HallucinogenicSubstances
Paraldehyde-ScheduleIV
Paregoric-ScheduleIII - Opium Narcotics
PediacofCough Syrup-ScheduleV
Pemoline-ScheduleIV - Stimulants
Pentobarbital Nembutal-ScheduleII - Depressants
Percodan-Demitablets-ScheduleII - Combinationsof

Opioids
PercodanTablets-Schedule II - Combinationsof Opioids
Pethidine-ScheduleII - Opioid Narcotics
Pethidine-Intermediate-A

4cyano-1-methyl-4-phenylpiperidine-ScheduleII - Opioid
Narcotics

Pethidine-Intermediate-B
ethyl-4-phenylpiperidine-4-carboxylate--ScheduleII -

Opioid Narcotics
Pethidine-Intermcdiate-C1 methyl-4-phenylpiperdine-4

carboxylicacid-ScheduleII - Opioid Narcotics
Peyote-ScheduleI - Hallucinogenic Substances
Phenadoxone-ScheduleI - Opiates
Phenampromide-ScheduleI - Opiates
Phenaphen with Codeine-ScheduleIII - Opioid Narcotics,

Codeine
Phenazocine-ScheduleII - Opioid Narcotics
Phencycidine -ScheduleI - Hallucinogenic Substances
Phendimetrazine-ScheduleIII - Stimulants
PhenerganCodeine Syrup-ScheduleV
PhenerganVC with CodeineSyrup-ScheduleV
Phenerganwith CodeineSyrup-Schedule V
Phenhist DH with CodeineLiquid-Schedule V
Phenmetrazine-ScheduleII - Stimulants
Phenobarbital-ScheduleIII - Depressants
Phenomorphan-ScheduleI - Opiates
Phenoperidine-ScheduleI - Opiates
Phentermine-ScheduleIV - Stimulants
Phentermine HCI-Phentrol; Tora; Fastin; Obe-Nix;

Obephen; Obrmine; Obestin-30; Phentrol 2; Unifast
Unicells; Wilpowr; Adipex-P; Dapex-37.5Ionamin;
Parmine; Phentrol 4; Phentrol 5-ScheduleIV -

Stimulants
Phenylacetone-othernames include phenyl-2-propanone,

P2P,benzyl methyl ketonc and methylbenzylketone-
ScheduleII - Immediate Precursors

Phenylcodine-ScheduleI - Opium Derivatives
Phenzine-ScheduleIII - Phendimetrazine
Pholcodinc-ScheduleI - Opium Derivatives
Pinunodine-ScheduleII - Opioid Narcotics
Pinazepam-ScheduleIV - Depressants
Pipradrol-Detaril; Gerodyl; Meratran; Pipradol-Schedule

IV Stimulants
Piritramide-ScheduleI - Opiates

Plegine-ScheduleIII - Phendimetrazine
Powderedopium-ScheduleII - Opioid Narcotics
Prazepam-Demetrin; Verstran; Centrax-ScheduleIV -

Depressants
Prelu-2-ScheduleIII - Phendinietrazine
PrimateneP-Tablets-Exluded products
Proheptazine-ScheduleI - Opiates
PromethazineVC with Codeine-ScheduleV
Promethazinewith Codeine-ScheduleV
Properidine-.ScheduleI - Opiates
Propiram-ScheduleI - Opiates
Psiocybin-ScheduleI - Hallucinogenic Substances
Psiocyn-ScheduleI - Hallucinogenic Substances
Pyrrolidine analogof phencycidine 1-1-phenylcyclobexyl-

pyrrolidine, PCPy,PHP-ScheduleI - Hallucinogenic
Substances

Q

Ouazepam-ScheduleIV - Depressants

R

Racemethorphan-ScheduleII- Opioid Narcotics
Racemoramide-ScheduleI - Opiates
Racemorphan-ScheduleH - Opioid Narcotics
Raw opium-ScheduleII - Opioid Narcotics
Raw opium extracts-ScheduleH - Opioid Narcotics
RobitussinAC Syrup-ScheduleV
Robitussin-DAC Syrup-ScheduleV
Rolatusswith Hydrocodone-ScheduleIII - Opioid

Narcotics,Hydrocodone
Ru-Tuss with Hydrocodone Liquid-Schedule V
Ryna-CX Liquid-Schedule V

S
Secobarbital-Seconal-ScheduleII - Depressants
Slyn-LL--Schedule III - Phendimetrazine
SPA-1--1-Dimethylainino-1,2-Diphenylathane--Schedule

IV - Stimulants
Stanolone-ScheduleIII - Anabolic Steroids
Stanozolol-ScheduleIII - Anabolic Steroids
Statobex-ScheduleHI - Phendimetrazine
S.T. Forte Liquid 2-ScheduleIII - Opioid Narcotics,

Hydrocodone
Sufentanil-ScheduleII - Opiates
Sufentanil-Sufenta--ScheduleH - Opioid Narcotics
Sulfomethane-ScheduleIII - Depressants
Sulfondiethylmethane-ScheduleIII - Depressants
Sulfonethylmethane-ScheduleIII - Depressants

T
Talbutal-ScheduleIII - Depressants
Talwin-Pentazocine-allformsand all salts-ScheduleHI -

Opioid Narcotics
Tedral-Excluded products
Tedral Elixir-Excluded products
Tedral Suspension-Excludedproducts
Tedral SustainedAction-Excluded products
Tedrigen-Excluded products
Temazeparn-Myolastin, Restoril-ScheduleIV -

Depressants
Testolactone-ScheduleIII - Anabolic Steroids
Testosteronepropionate-ScheduleIII - Anabolic Steroids
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Tetrahydrocannabinols-ScheduleI - Hallucinogenic
Substances

Tetrazepam-ScheduleIV - Depressants
Thebacon-ScheduleI - Opium Derivatives

Thebaine-ScheduleII - Opioid Narcotics
Thenylfentanyl,N-[l-2-thienyl methyl-4-piperidyl] N

phenylpropanamide-ScheduleI - Opiates
Theophed-Excludedproducts
Thiofentanyl,-N-L1-2-thienyl ethyl-4-piperidinyl]-

phenylpropanamide-ScheduleI - Opiates
Thiophene analog of phencycidine 1-1-2-thienyl

cyclohexylpiperdine, TCP, TPCP-ScheduleI -

Hallucinogenic Substances
Tilidine-Schedule I - Opiates
Tolu-Sed Cough Syrup-ScheduleV
Trenbolone-Schedule III - Anabolic Steroids
Triacin C Syrup-Schedule V
Tnafed with Codeine-ScheduleV
Tnaminic Expectorant DH-Schedule III - Opioid Narcotics,

Hydrocodone
Triaminic Expectorant with Codeine-ScheduleV
Triazolam-Halcion-Schedule IV - Depressants
Trimcaps-Schedule III - Phendimetrazine
Trimeperidine-Schedule I - Opiates

Trimstat-ScheduleIII - Phendimetrazine
Trimtabs-ScheduleIII - Phendimetrazine
Tussanil DH Syrup-Schedule III - Opioid Narcotics,

Hydrocodone
Tussar 2 Cough Syrup-ScheduleV
Tussar SF Cough Syrup-Shedule V
Tussgen-ScheduleIII - Opioid Narcotics, Hydrocodone

Tussionex-ScheduleIII - Opioid Narcotics, Hydrocodone

Tussi-Organidin Liquid-Schedule V
Tussirex with CodeineLiquid-Schedule V
Tylenol with Codeine#1, 2, 3, and4-ScheduleIII - Opioid

Narcotics, Codeine
Tylenol with Codeine Elixir-Schedule V
Tylox Capsules-ScheduleII - Combinations of Opioids

V

Vanex-I{D Liquid-ScheduleIII - Opioid Narcotics,Codeine

Vicks Inhaler-Excludedproducts

w
Weh-less-ScheduleIII - Phendimetrazine
Wehiess105-Timecells-ScheduleHI - Phendimetrazine
Weightrol-Schedule III - Phendimetrazine

Non-representationof those too poor to
Pay is indecent. We believe that all
people have rights both implied and
explicit. We celebrate people in their
sovereignty. Such is the promise of
clemocracv.

- Barlara Jordan
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January1996, TheAdvocate,Vol. 18, No. 1, Page21



Defending Drug Cases
The intent of this article is twofold. First, it
will remindtrial attorneysthat drugcasesare
triableandcontainnumerouslegal issues.Con-

.1. Right to Test sequentlythesecasesmustbeaggressivelypre
paredat the pretrial stageand then actually
tried by jury. Second,theformat is designedto

4 Pretrial Motions take attorneysthrough, step-by-step,the de
fenseof drugcases.However,the articleshould
not be usedasa substitutefor the trial attor

4 DefenseStrategies ney taking the time to exhaustivelyresearch
eachlegal issuein a given case.

4 Double Jeopardy Right to Test

Defensecounselshouldalwaysconsiderhaving
4 Police Officer Testimony the allegeddrug examinedby someoneother

thanthe prosecution’sexpert. Jamesu. Com
monwealth,482 S.W.2d 92 Ky, 1972, recog

4. Instructions nized a defendant’s right to independently
analyzethe alleged drug. Subsequentcases
havereiteratedthis right andstated"the right

4. Severance to testingis implicit underRCr 7.24." Green u.
Commonwealth,684 S.W.2d 13, 16 Ky.App.
1984. Fundingfor defensetesting would be

4 Chain of Custody coveredunder KRS 31.185and 31.200.

If the drugsamplewasconsumedin testingby
4 Closing Argument by Prosecutor the prosecution’sexpert thenamotion to dis

miss and/or a motion to suppressthe results
generatedby thestate’sexpertshouldbemade.

4 Court’s Discretion to Void Conviction Rely in part on Green v. Commonwealth,684
S.W.2d 13, 16 Ky.App. 1984, which states,
"we hold the unnecessarythough uninten

4. Other Considerations tional destructionof the total drug sample,
afterthedefendantstandscharged,rendersthe
testresultsinadmissible,unlessthe defendant

4 Conclusion: Preparation is provided a reasonableopportunity to parti
cipate in the testing, or is provided with the
notesandother information incidental to the

4 Table of Cases testing, sufficient to enablehim to obtain his
own expertevaluation."

Failure to move for independenttesting can
hurt the defensein otherways.For example,in
SargentvCommonwealth,813 S.W.2d801,802

Thekilos havea law of their own. Ky. 1991 the defensecontendedthat thepro
secutorshadnot givento the defensethe labor

- Albert Kreiger atory reportsof the marijauna.The defendant

__________

announced"ready" and "the trial judge
[found] that the Commonwealthhadsubstan
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tially complied with the discoveryorder and
that Donald Sargenthadsufferedno prejudice
becausehe did not move for independenttest
ing of the marijuana."However,threeJustices
in dissentstated, "in announcingready, the
defensewasperfectlyjustified in believingthat
the Commonwealthhadcompliedwith theex
press order of the court, that there was no
undisclosedscientific evidence."Id. at 803.

In Howard v. Commonwealth,787 S.W.2d264
Ky.App. 1990, the Commonwealthfailed to
produce the marijuanawhich was allegedly
possessedby the appellantfor purposesof sale.
"In this caseno marijuanawas seizedby the
Commonwealth.Appellantwasobservedenter
ing Hilltopper Billiards carryinga paperbagof
sufficient sizeto containa poundof marijuana.
He was tapedoffering to sell DrakeJenkinsa
pound of marijuanafor $1,600. Jenkins de
clined to buy becauseof the price, askingthe
appellantif hehadanycheaper.The appellant
repliedthat he did, but that he would haveto
deliver it later that eveningbecausehe didn’t
havethe cheapergradewith him. The police
did not arrestappellantat this timebecauseof
the on-goinginvestigationwhich theydid not
wish to jeopardizeby making an arrest. As a
result thereof,no marijuanawas seized....We
do not, therefore,readJacobs to require the
Commonwealthto producean actualphysical
sampleof the controlledsubstanceasthat was
not the issueaddressedto the Court." Id. at
265-266.

Pretrial Motions

Suppression.Most all drug cases involve
some suppressionissue. Search and seizure
motionsshouldalwaysbe consideredunderthe
FourteenthAmendmentto the United States
Constitution and Section 10 of the Kentucky
Constitution.Additional authoritycanoften be
found under the KentuckyRules of Evidence
and should be included in any suppression
motion. This article will not attemptto cover
the wealth of law in this area but the trial
attorney mustalways be alert to suppression
issues.

Priors. Good aggressivedefensepracticere
quiresthat the defenseattorneyalwaysreview
the validity of prior convictions. Drug cases
mayinvolve prior convictionsin threedifferent
settings.Theyare as follows: persistentfelony
offender, subsequentoffender,andtruth in

sentencing.The recentcase of Webb v. Com
monwealth,904 S.W.2d 226 Ky. 1995, has
madeit more difficult to challengeprior con
victions, at least,in casesinvolving persistent
felony offender charges.The court in Webb,
however,neverspecificallyoverruledCommon
wealth v. Gadd, 665 S.W.2d 915 Ky. 1984.
Gaddrecognizedtheright in Kentuckyto ques
tion the validity of a prior conviction by pre
trial motion.

Boykin v. Alabama, 395 U.S. 238, 89 S.Ct.
1709, 23 L.Ed 2d 274 1969, held that there
would be no presumptionfrom a silent record
of thewaiver of threeimportantfederalconsti
tutional rights, 1 the privilege againstself-
incrimination,2 the right to trial by jury, and
3 theright to confrontone’saccusers.Quoting
McGuire v. Commonwealth,885 S.W.2d 931
Ky. 1994, the Webb court stated,"Kentucky
trial courtsareno longer requiredto conducta
preliminary hearing into the constitutional
underpinningsof ajudgementof convictionof
feredto prove PFOstatusunlessthe defendant
claims‘a completedenialof counselin the prior
proceeding.’ . . .Theappropriateremedyto chal
lenge.. . [prior] guilty pleas is through a RCr
11.42proceedingandthentherespondent‘may
.apply for reopeningof any...sentence[thus]

enhanced."Webb,904 S.W.2dat 229.However,
in Woodsv. Commonwealth,793 S.W.2d 809
Ky. 1990, the court held a prior guilty plea
constitutionallydefectivebecausethe courtdid
not canvassBoykin rights with the defendant
at the time of the plea eventhoughthe state
rule permitted a plea of guilty in absentia
prosecutionfor a misdemeanor.

Defense counsel should keep in mind that
Webbwasonly addressingtheattackon aprior
usedin a persistentfelony offenderproceeding.
Thereforethe Court hasnot specifically ruled
on the issueof whether such attacksof prior
convictionswould be appropriateas to subse
quentoffendersstatus or in a truth in sen
tencingproceeding.To the extentthat Webbis
controlling in this area then defensecounsel
still must investigatepretrial the validity of
prior convictionswhich areto be usedin per
sistent felony offender, subsequentoffender,
andtruthin sentencingproceedings.Consider
ation mustthenbe given to challengingthese
prior convictions by way of filing a motion
pursuantto RCr 11.42.
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Informant. Many drug casesinvolve the use
of an informant. In the eventthat the infor
mantis an eye witnessthendefensecounselis
entitled to the nameandaddressof the infor
mant under Burks v. Commonwealth,471
S.W.2d 298 Ky. 1971. The court notedthat,
"the significantpoint is thatwhen aninformer
participatesin or placeshimself in the position
of observingacriminal transactionheceasesto
bemerelyasourceof informationandbecomes
a witness." Id. at 300. The Burks court also
notedthat the "betterpractice[is] to raisethe
questionby pre-trial motion ...." Id. at 301.

Evenif the informantis not an eyewitnessthe
defensemaybe entitled to the identity of the
informant. In Roviaro v. United States, 353
U.S. 53, 77 S_Ct. 623, 1 L.Ed.2d6391957,the
court discussedwhethera defendantcharged
underfederalcriminal lawswasentitledto the
nameof an informant. The court was sympa
thetic to the defenseposition andnoted,"His
testimonymighthavedisclosedanentrapment.
He might havethrown doubtuponpetitioner’s
identity or on the identity of the package.He
was the only witnesswho might havetestified
to petitioner’spossiblelack of knowledgeof the
contentsof the packagethat he ‘transported’
from the tree to JohnDoe’s car. The desirabil
ity of callingJohnDoe asawitness,or at least
interviewinghim in preparationfor trial, was
amatterfor the accusedratherthanthe Gov
ernmentto decide."Id. at 629.

KRE 508 specificallydealswith the identityof
an informer. Under KRE 508 c2, "[i]f the
court finds that thereis areasonableprobabil
ity that the informer can give relevant testi
mony, and the public entity electsnot to dis
close his identity, in criminal casesthe court
on motion of the defendant or on its own
motion shall grant appropriaterelief, which
may include one1 or more of the following:
A Requiringthe prosecutingattorneyto com
ply; B Grantingthe defendantadditionaltime
or continuance;C Relieving the defendant
from makingdisclosuresotherwiserequiredof
him; D Prohibiting the prosecutingattorney
from introducing specified evidence; and E
Dismissingcharges."

One publisheddecision regardingidentity of
informants,is Commonwealthv. Balsley, 743
S.W.2d 36 Ky.App. 1988 which was decided
prior to KRE 508. The trial court orderedthe
identityof the informantto be disclosedfor two

separatereasons.The informantwasa mater
ial witness.Also, the court ordereddisclosure
because,"this Judgeis not satisfiedthat such
informationwasreceivedfrom a reliableinfor
mant,and in my judgement,the disclosureis
required."Id. at 38. The detective’saffidavit in
support of the searchwarrant "was substan
tially similaror exactlythe sameasthe 35 pre
vious affidavits submitted by this officer in
searchwarrantapplications."Id. "[T]his and
otherdisturbingelementsof the investigation"
supportedthe trial judge’sruling.

SurveillancePrivilege. Kentuckyhas also
addressedthe so called "surveillancelocation
privilege." A trial courthadprecludeda defen
dantfrom questioningan officer abouttheoffi
cer’s precise location at the time of surveil
lance.‘Jett neverdemonstrateda needto know
the exactlocation of the surveillancepost. He
presentedno evidencethat therewassomerea
son to believe Officer Russo’s view was ob
structedor thatthestreetlighting waspoor at
any particular vantagepoint. On the other
hand,Officer Russo’stestimonywas clearand
positive in identify-ing Jett as the personin
volved in thesecriminal activities. The officer
further testified that the light and weather
were good...While we concludethat a surveil
lance location privilege should exist in Ken
tucky, we recognizea needto apply it only in
thosecaseswhereit is justified. We determine
that the conflicting interest of needto restrict
andneedto know or a right to cross-examine
were properly balancedin this case.Prior to
trial, Jettmovedto obtain the information in
order to examinethe location. The Common
wealth opposedthe motion becauseit would
compromisethelocationfor future useandjeo
pardizethe safetyof thepropertyowners...We
agreewith the resultin this case."Jettv. Com
monwealth, 862 S.W.2d 908, 910 Ky.App.
1993emphasisadded.

DefenseStrategies

Lack of knowledge is a viable defensewhen
prosecutorsand police officers seek to charge
everyonein a dwelling while asearchwarrant
is being executed,all occupantsof an auto
mobile which containeddrugs,or personswho
happenedto beon a streetcornerwhere drugs
arefound nearby. In Carr v. Commonwealth,
481 S.W.2d 91 Ky. 1972, the evidencewas
insufficient to sustain the conviction of an
automobilepassenger.The defendant"was a
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passenger;he had driven the automobileon
occasion;he wasa friendof the [co-defendant]."
Thereis no direct evidencethat he knew the
drugs were in the automobile, that he used
such drugs, thathe pushedor sold suchdrugs
on this occasionor at any othertime, or that
he knew that the [co-defendant] did. [The
defendant]is linkedto the drugsby aSiamese
integumentleading to a two-headedbody of
suspicionand innocence,not a live, normal,
squawling conviction. Thereis no direct evi
dencethat he hadpossessionor control of the
drugs." Id. at 92.

Misidentification is a majordefensein drug
cases.Drug cases,in particular, are ripe for
that defensebecauseso many casesare a re
suit of undercoveroperationsand informants.
Anytimethereis a gapbetweenthe timeof the
allegedincident and the arrestthenconsider
ation mustbegiven to the useof a misidentifi
cationdefense.This defensesucceedsmorefre
quentlywhenusedin combinationwith anali
bi. Keep in mind that Kentucky does not re
quire the defenseto give notice of an alibi
defense.UnderKRS 500.0702,"No courtcan
require notice of a defenseprior to trial time."

Lack of possessionis often used in drug
cases.In Paul v. Commonwealth,765 S.W.2d
24 Ky. App. 1989, four personswere in an
automobilethat was pulled over for speeding.
The detective approachedthe vehicle and
observeda small amountof marijuanaat the
driver’s feet andtwo marijuanaroachesin the
dashboardashtray.He alsosmelledmarijuana
insidethe car. The defendantwassitting in the
backseat on the right side and the owner of
the vehicle wassitting in the front seaton the
right side. "[Pierson who owns or exercises
dominion or control over a motor vehicle is
deemedto be the possessorof any contraband
discoveredinside it." Id. at 26. "[A] person’s
merepresencein the samecar with a criminal
offender does not authorize an inference of
participation in a conspiracy...The probable
cause requirement is not satisfied by one’s
mere propinquity to others independently
suspectedof criminal activity." Id. The denial
of the motion to suppresswasreversedandthe
caseremanded.

In Leavell v. Commonwealth,737 S.W.2d 695
Ky. 1987, therewas evidencethat the defen
dantwas in possessionof the ignition key to an
automobilewhichhad90 poundsof marijuana

in the trunk.The evidencesupporteda finding
that the defendantwas in constructiveposses
sionof themarijuana,notwithstandingthe fact
that the key he hadwould not open the doors
or trunk of the car. The owner of the car who
hadgiven the defendantthe keytestified that
it was his intention to transferpossessionof
the marijuanaover to the defendantand that
they hadusedthis methodof transferon pre
vious occasion."The personwho ownsor exer
cisesdominionor control overamotor vehicle
in whichcontrabandis concealed,is deemedto
possessthe contraband.’Id. at 697.

The courtheldin Cokerv. Commonwealth,811
S.W.2d8 Ky.App. 1991,thatthe evidencewas
insufficient to sustainthe co-defendant’scon
viction for trafficking in cocaineor possession
of drug paraphernalia.Shewas not namedin
the searchwarrantor the affidavit supporting
the search warrant. The "evidence fell well
short of establishingthat this appellantexer
ciseddominion and control over the premises
at the time they were searchedand the evi
denceseized.’Id. at 10.

In anothercase,Clay v. Commonwealth,867
S.W.2d 200 Ky.App. 1993, the court found
that it wasnot clearlyunreasonablefor ajury
to believe that the defendantconstructively
possessedcocaine which was found in her
house, although a co-defendant claimed
ownershipof the cocaineandsaidit was for his
personaluseonly. Threeouncesof cocainewere
found in the defendant’skitchenandbathroom,
measuringscalesand baggieswere found in
the kitchen, over $11,000was found in the de
fendant’spurse,policedetectivestestifiedthat
cocaineis generallysold on thestreetin quan
tities of one gram or less,handgunsandam
munitions were found in the home, and the
defendantpossessedunexplainedwealth.Id. at
202.

No one was on the premises when a search
warrantwasexecutedin Hargravev. Common
wealth, 724 S.W.2d202 Ky. 1987. It was the
defendant’shomeanda week after the search
the defendantturned himself in to the police.
"Possession’sufficientto convictunderthe law
neednot be actual;‘a defendantmaybe shown
to havehadconstructivepossessionby estab
lishing that the contrabandinvolved was sub
ject to his dominionor control." Id. at 203.
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In Rupard v. Commonwealth,475 S.W.2d473
Ky. 1972, "[tIthe circumstancespresentedin
this casesupport a rational inference that
these appellantshad constructivepossession
and probably actual possessionof the mari
juanawhich wasfound in the abandonedfarm
house.The ownerof the housetestifiedthathe
hadnot authorizedeither of the appellantsto
use the house. One of the officers saw the
appellantsgo upon theporchof the houseasif
to enter;both of theofficers sawthe appellants
coming from the direction of the houseto their
car andnotedthat oneof them appearedto be
deeply affectedas if under the influenceof a
narcotic. Marijuana was found in their auto
mobile in plain view. When the officers re
turned to the house, they discovered that
anotherbatch of marijuanahadbeenbagged
and the scaleshadbeenmovedfrom theposi
tion wherethe officers hadseenthem earlier.
The circumstancessuffice to support the
rationalinferencethattheseappellantsindeed
haddominionandcontrol of the marijuanain
theabandonedhouse;hence,it wasappropriate
for the trial court to admit the contraband
materialinto evidence."Id. at 475-476.

There was a two story building containinga
club on the first floor andanapartmenton the
secondfloor in Dawsonv. Commonwealth,756
S.W.2d 935 Ky. 1988. A searchrevealeda
numberof pills in the apartmentarea. The
defendant claimed to have moved several
months earlier.The court held the defendant
"exerciseddominion andcontrol over the pre
mises sufficient to establishconstructivepos
session." Id. at 936. The searchrevealed 1
numerousletters addressedto the defendant,
2 identification cardwith his picture, 3 in
surancepapersin his nameandbills belongto
him, 4 male clothing and5 water and elec
tricity, telephone,cableTV andpostalservice
registeredin his name.The gasbill was trans
ferred to the name of a co-defendantfive
months after the defendantclaimed to have
movedfrom theapartment.Therewasalso

testimonythat the defendantregularlyleft the
club between4:30 and 4:45 a.m. eventhough
the bar was closedand no one elsewas there
at thosetimes.

In Powell v. Commonwealth,843 S.W.2d 908
Ky.App. 1992 the courtheld "that the defini
tion of possessionset forth in KRS 500.08014
is the properdefinition to be containedin the
jury instructionsfor casesarising under KRS
218A." Id. at 910. The court recognizedthat
the "instruction actually given by the trial
Court appear[ed]to authorizeconviction be
cause the items in questionswere possibly
within the Appellant’sconstructivepossession,
ratherthanactuallybeingwithin his dominion
and control. The definition of constructive
possessiongiven underKRS 500.08014clear
ly setsforth the actual dominion andcontrol
requirement."Id.

Possessionv. Trafficking. In many drug
casesthe issueis possessionversustrafficking.
Numerouspossessioncharges,dependingon
the drug in question,are misdemeanors.Con
viction on a misdemeanoravoids a felony re
cord, prison time, and a persistent felony
offendercharge.Thesearchof anapartmentin
Dawson v. Commonwealth,756 S.W.2d 935
Ky. 1988,yielded19 Demorals,12 Percodans,
18 Taiwinsand4 Valiums. The Talwin tablets
werein the ceiling. "The numberof pills which
constitutea quantity that is inconsistentwith
personalusehasnot beenlegally or medically
defined.’ Id. at 936. "Here there was a large
quantityof drugsnot found in anylabeledpre
scriptions containerwith the Taiwin tablets
concealedbehind aluminumfoil covering the
ceiling. The mere possessionof severalcon
trolled substancesnot in prescriptioncontain
ersis sufficientto sustainachargeof unlawful
possessionof a controlledsubstance.The fact
that someof the controlledsubstanceswere in
nightstandsandothereasilydiscernibleplaces
but onesubstancewassecretedandhiddenin
a cachein the ceiling is so incongruousas to
justify a jury to believe that the particular
substanceswaspossessed,not for personaluse,
but for the purposeof sale." Id. at 936.

The courtfound theevidencesufficient to sup
port a conviction for cocaine trafficking in
Green v. Commonwealth,815 S.W.2d 398 Ky.
1991. "In the course of the arrest, the black
pouchwas discoveredseveralfeet from him. It
contained$75 and35 smallbagsof cocaine.Al-
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thoughonly oneof the arrestingofficers actual
ly saw the pouchfall from appellant’shand,
such evidencewas sufficientto createanissue
of fact for thejury." Id. at 399.

In Faught v. Commonwealth,656 S.W.2d 740
Ky. 1993, "the seizurefrom appellantof 4.7
gramsof cocaine,and apparatusused to sift
cocaine, and a bag of Manitol together with
Detective Bledsoe’s testimonythat cocaine is
normallysold by the gramsufficiently raisesa
jury questionof whetherappellantpossessed
the cocainewith intent to sell." Id. at 742.

In marijuanacasesapresumptioncanbefound
in KRS 218A.1421 5. Thatstatutestates,"the
unlawful possessionby anypersonof eight 8
or more ounces of marijuanashall be prima
facie evidencethat the personpossessedthe
marijuanawith the intent to sell or transfer."
Notwithstandingthis statutedefensecounsel
mustkeepin mind that the jury is never in
formed of the presumption.The presumption
merely allows the Commonwealthto meet its
burdenof overcominga motion for a directed
verdict of acquittal so that the case can be
submittedto the jury.

Definitions for "sell," "traffic," and "transfer"
canbe found in KRS 218A.01022, 24, and
25.

As shownby the aforementionedcases,quan
tity is an importantfactor in the argumentto
a jury that the drugsin questionwere posses
sedfor personaluseandnot for sale.

Quantity. Apart from beinga major factor in
determiningpossessionversustrafficking, the
quantity in questionis not significant other
thanin marijuanacases.In Commonwealthv.
Shivley,815 S.W.2d 572 Ky. 1991, "A state
forensic chemisttestified at the hearingthat
the testtubeandpipe containedcocaine.The
residuecouldnot be accuratelyweighed,but it
was stipulatedthat a sufficient amountof the
residueremainedavailablefor testing."Id. The
trial court adoptedthe reasoningof the Cali
fornia Supreme Court and applied "usable
quantity" approach.The SupremeCourt held
that "{n]either statutedeterminesanyamount
of cocaine which may be possessedlegally.
Cocaineresidueis, in fact, cocaineandwe find
no argument to the contrary." Id. at 573.
"[Plossessionof cocaine residue which is
cocaineis sufficient to entitle the Common-

wealth’s chargeto go to a jury when thereis
otherevidenceor the inferencethat defendant
knowingly possessedthe controlledsubstance."
Id. at 574.

Penaltiesare different under KRS 218A.1421
for trafficking in marijuanadependingupon
whetherthe quantity is less than 8 ounces,8
ouncesor more but less than 5 pounds,or 5
poundsor more.

Entrapment/outrageous police conduct is
often times a viable defensein drug cases.As
to statelaw on entrapment,oneneedsto con
sultKRS 505.010for thespecificelements.The
entrapmentdefensewasaddressedin Fustonv.
Commonwealth,721 S.W.2d734 1986. "[Alp
pellant testified the informant came to his
house‘pretty near’ for abouta weekanda half
andcalledhim on the telephonefrequently‘to
talk me into doing it’." Id. at 735. The trial
courtinstructedon entrapmentasto thedetec
tive but not the informant. "However, in addi
tion to the previoussalesto the undercoverof
ficer, the appellantadmittedthat he hadmade
15 or 20 othersalesof smallquantitiesof mari
juana‘[w]ithin thelast threemonths,probably.
‘...Our statutereflects the view that the de
fenseof entrapmentis availableonly in those
instancesin which a police officer or his con
federateimplants in the mind of an innocent
person, the dispositionto violate the law, not
in thoseinstancesin which a personalready
havingin mindto violatethe law is inducedto
do so again." Id. Other caseson the entrap
mentdefensein statecourt are as follows:

1 Armstrong v. Commonwealth,517 S.W.2d
233 Ky. 1975,

2 Schmidtv. Commonwealth,508 S.W.2d716
Ky. 1974,

3 Dumondv. Commonwealth,488S.W.2d353
Ky. 1973, and

4 Shanksv. Commonwealth,463 S.W.2d 312
Ky. 1971. -

Theentrapmentdefensemayalsobesupported
by federal constitutionallaw. In U.S. v. Rus
sell, 411 U.S. 423, 431-432, 93 S.Ct. 1637,
1643, 36 L.Ed.2d366 1973, the courtaddres
sedthe entrapmentdefense."While we may
somedaybe presentedwith a situation in
which theconductof lawenforcementagentsis
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so outrageousthe dueprocessprincipleswould
absolutelybar the governmentfrom invoking
judicial processesto obtain the conviction, c.f.
Rochainv. California, 342 U.S. 165, 72 S.Ct.
205, 96 L.Ed. 183 1952, the instant caseis
distinctly not of that breed." 411 U.S. at
431-432, 93 S.Ct. at 1643.

Insanity. Anotherpossible defensein a drug
caseis an insanity defense.A leadingcasein
this areais Tatev. Commonwealth,893 S.W.2d
368 Ky. 1995. In that casethe defendantwas
convicted of possessionof a controlled sub
stance,robberyandof beinga persistentfelony
offender.The issueaddressedby the courtwas
"whetherdrug addictionis a mentaldisease,
defector illness for purposesof KRS 504.020."
Id. at 369. "We hold that a mereshowing of
narcoticsaddiction,withoutmore,doesnot con
stitute ‘some evidence’ of mental illness or
retardationso s to raisethe issueof criminal
responsibility, requiring introduction of the
expertscontroversialtestimonyor an instruc
tion to the jury on that issue.Due to the fact
that no evidencewaspresentedthat Tate was
in need of a fix at that time, there was an
absenceof the requisiteevidencethat at the
time of theactcharged.Tatehadanabnormal
conditionof the mind which substantiallyim
pairedhis behavior.In thiscase,the weightof
the evidencewas to the contraryas appellee’s
attemptsto obtain moneylegally and the ar
resting officers’ testimony showed appellee’s
lucidity at time of arrest."Id. at 372 emphasis
added."Therefore,the trial court did not err
in excluding Dr. Pelligrini’s testimonyon the
groundsof lack of relevancyas no probative
evidencewas offered which a jury could rea
sonablyinfer that at the time of the criminal
act,asa result ofmental illnessor retardation,
appelleelacked substantialcapacityto either
appreciatethe criminality of his acts or to
conform his conduct to the requirementsof
law." Id. at 373.

Double Jeopardy

The Kentucky constitution’s double jeopardy
prohibitionprecludesthe convictionof a defen
dantbothfor sellingmarijuanato aminor and
for trafficking within 1000 yards of a school.
SeeIngram v. Commonwealth,801 S.W.2d321
Ky. 1990.

In Commonwealthv. Grubb, 862 S.W.2d 883
Ky. 1993,the courtheldthat "[a] singlesales

transactionbetweenthe same[people] at the
sametime and place which violates a single
statutoryprovisiondoesnot justify conviction
or a sentencefor separatecrimes,eventhough
morethanone item of acontrolledsubstance
of the samescheduleis involved." Id. at 884.
Otherwise,a singlecriminal transactioncould
be dividedinto multiple offensesbasedonly on
the total numberof pills which wereinvolved.
The court reaffirmed the test in Ingram be
causethis caseinvolvedasingle impulseor act
which hadno compoundconsequenceandSec
tion 13 of the KentuckyConstitutiondoesnot
permitasingleepisodeto be punishedasmul
tiple offenses.Here, the defendantsold Perco
danandDilaudid schedule2 narcoticsin one
transactionon January9, 1990 to undercover
policeofficers. Simultaneouspossessionor sale
of morethanone of the controlledsubstances
enumeratedin the samescheduleconstitutes
only one offense.

In Carter v. Commonwealth,782 S.W.2d 597
Ky. 1990, thejury returnedaverdict on both
trafficking and possessionof LSD. The trial
court advisedthe jury to correct the verdict
and convict on only one. "Applicable double
jeopardy principles do not precludeCarter’s
conviction for both offenses,only his punish
ment for both." Id. at 601. "The trial court
could havesimply set asidethe verdict for the
lesseroffense."Id. at 602.

Police Officer Testimony

Severalcaseshold that a police officer canbe
an "expert." Thesecases,of course,openup the
doorto the defenseobtainingan expertaswell.
Additionally the Commonwealthmust lay a
proper foundationin eachcaseto qualify the
policeofficer as an expert.

ThedefensecanargueunderRCr 7.24thatthe
defense is entitled to the expert’s opinion
before trial.

Kroth v. Commonwealth,737 S.W.2d 680 Ky.
1987,alloweda policeofficer to testify that "a
large quantity indicated that they were for
sale,not personaluse,basedon his ten years
of experienceasa narcoticsofficer." Id. at 681.

In Howard v. Commonwealth,787 S.W.2d264
Ky.App. 1990 the trial court allowed a
detectiveto "testify concerningthe meaningof
certainwordsusedin theconversationbetween
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appellantandJenkinson the theory that they
were using‘drug language’not readily under
stoodby the averagejuror.... We find nothing
wrongwith the Commonwealthpresentingevi
denceinterpretingdruglanguageasit assisted
thejury in understandingthe tapedconversa
tions." Id. at 265.

Two police officers were allowed to testify as
expertsthatit was their opinion that thenear
ly 15 poundsof marijuanaseizedwerefor sale
not for personaluse in Sargentv. Common
wealth, 813 S.W.2d 801 Ky. 1991. Three
justices in dissent stated, "such testimony
constitutesanegregioususurpationof thefunc
tion of thejury. Ratherthanperpetuatingthe
flawedholdingin Kroth v. Commonwealth,Ky.,
731 S.W.2d680 1987,we ought todayto seize
the opportunity to overruleit." Id. at 803. In
Cooperv. Commonwealth,786 S.W.2d875 Ky.
1990, the court allowed a police officer to
testify that the location of a drug transaction
was within 1000 yards of a school.The court
noted that the officer’s testimony was not
challenged.

Instructions

Instructionsin the caseof Morrison v. Com
monwealth,607 S.W.2d114 Ky. 1980allowed
the jury to convict the defendantif she"knew
or could haveknown" thatthe prescriptionwas
forged. Id. at 115. "The phrase‘could have
known’ is to nebulousand all-inclusive and
there is no conceivableway that its inclusion
could be justified under the statute."Id. The
judgment was reversed.As previously dis
cussed,the caseof Powell v. Commonwealth,
843 S.W.2d 908 Ky.App. 1992, adopts the
definition of possessionasset forth underKRS
500.080 14 for cases arising under KRS
Chapter218A.

Severance

In Harris v. Commonwealth,869 S.W.2d 32
Ky. 1994,a defendantwaschargedjointly in
onecountwith a co-defendantfor trafficking in
cocaine. The co-defendantwas also charged
with a secondseparatetrafficking offense.The
trial judgedeniedthe motion for severance.In
reversing the conviction, the appellatecourt
stated,"knowing that therewas evidencethat
Harrishadtraffickedin narcoticson adifferent
occasionmadeit more likely for thejury to

infer that the allegationagainstWalker were
true. We believe that this associationdemon
stratedprejudiceagainstWalker,andtherefore
reverse."Id. at 34.

Chain of Custody

In Commonwealthv. Hubble, 730 S.W.2d 532
Ky.App. 1997, the courtmadeclearthat "the
Commonwealthhas the burden of identifying
and tracingthe chain of custodyfrom the de
fendantto its final custodian." Id. at 534. In
Faught v. Commonwealth,656 S.W.2d 740
1983, the court was "satisfied that the
substancesintroducedattrial weretakenfrom
appellant’spossessionand that the Common
wealthsatisfiedits burdenof provingthe evi
dencewassecurelystoredunderreliableproce
dures in storagefacilities provided for that
purpose."Id. at 741.

Closing Argument by Prosecutor

The prosecutorin Whismanv. Commonwealth,
667 S.W.2d394 Ky.App. 1994,maderemarks
aboutdrug dealersin the communityand the
abuse of drugs by children. "While thesere
marks give a first-blush impressionof being
improperbecausethereis no factual basis for
them in the record, we cannot give any in-
depthconsiderationbecausethey werenot ob
jected to, so they were not preserved for
appellatereview." Id. at 398 emphasisadded.

Court’s Discretion to Void Conviction

Under KItS 218A.2759 an individual "con
victed for the first time of possessionof con
trolled substances"can ask the court to later
set aside and void the conviction. A similar
statutefor possessionof marijuanais KItS
218A.2768. Furthermore,KItS 218A.01021,
statesthat "[for the purposesof [second or
subsequentoffense] a conviction voidedunder
KItS 218A.275 or 218A.276shallnot constitute
a convictionunderthis chapter."

Other Considerations

Collateral Activity. Kentuckylaw continues
to firmly discouragethe useof collateralcrim
inal activity attrial in anycase,including drug
cases.In Powell v. Commonwealth,843 S.W.2d
908 Ky.App. 1992, "[i]f appellant hadbeen
chargedwith trafficking in cocaine, the evi
denceconcerningthe allegeddrugtransactions
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in Tennesseewould obviously be relevant.
However,sincethe appellantwaschargedwith
merepossessionof cocaine,the onlytransaction
with anypossiblerelevanceto thatchargewas
the last one,which occurredwithin a week of
the date of the seizure,if the evidenceshows
that it was cocainethat was seized. . ..We find
that the appellant’s motion in limine should
havebeensustained,with the possibleexcep
tion of the last transaction."Id. at 911.

The court in Jett v. Commonwealth,862
S.W.2d 908 Ky.App. 1993 held that "Ii]t is
within the sounddiscretionof the trial judgeto
determinewhetherthe probativevalueof evi
denceis outweighedby its possibleprejudicial
effect and to be admit it or exclude it accord
ingly" in referenceto cashand a beeperthat
the defendantwas carrying when he was ar
rested.Id. at 911. The court furtherfound that
it wasappropriatefor the trial courtto admon
ish the jury when a police officer referredto
the defendantin testimonyasa drug dealer.

In Clay v. Commonwealth,867S.W.2d200 Ky.
App. 1993,the courtnotedthat the possession
of a largeamountof moneyby itself is not an
indicia of criminality, but under the circum
stancesof the case,its introduction into evi
dencewasproper.Furthermore,policeofficers
executeda searchwarrantfor drugs,andvid
eotapedthe sceneand seizureof cash, guns
anddrugs.While upholdingthe admissibilityof
the videotapethe court pointed out that the
samestandardapplies which governsthe ad
missibility of photographs.The introductionof
such evidencerequiresthe trial court to con
sider whether the probative value of the
evidenceoutweighsits prejudicial effect.

Enhancement.A prior conviction for posses
sion of marijuanacannotbe used to enhance
subsequentoffensesof trafficking in cocaine
and marijuana.SeeWoodsv. Commonwealth,
793 S.W.2d 809 Ky. 1990. "Secondor subse
quentoffense"is definedby KItS 218A.01021.

Child Abuse. In Commonwealthv. Welch,864
S.W.2d 280 Ky. 1993, the defendantwas
convicted of possessionof a controlled sub
stance,possessionof drug paraphernaliaand
criminal child abuse."The GeneralAssembly
intendsno additionalcriminal punishmentfor
the pregnantwoman’s abuse of alcohol and
drugsapartfrom the punishmentimposedup
on anyonecaughtcommittinga crimeinvolving

those substances."Id. at 284. The criminal
abuseconvictionwasvacated.

Tapes.The court in Norton v. Commonwealth,
890 S.W.2d632 Ky.App. 1994reiteratedthat
it is within the discretionof the trial court to
determinewhethertape recordingsshould be
excludeddueto the quality of the sound.

Paraphernalia. Many times defendantsare
chargedwith possessionof drugparaphernalia
along with othercharges.A first offense is a
classA misdemeanor.Any pleabargainshould
be structuredto avoid a guilty plea to the
charge of possessionof drug paraphernalia
sinceasubsequentoffenseof possessionof drug
paraphernaliawill be a class D felony. See
KItS 218A.5005.

Firearm. Being "in possessionof a firearm"
while violating KItS Chapter218A resultsin
penaltyenhancement.SeeKItS 218A.992.Sen
tenceenhancementdoesnot occurfor violation
of KItS 218A.210,possessionof controlledsub
stanceswhile not in the original container.

Forfeiture.Realpropertymaynot, consistent
with the fifth amendment’sdue processclause,
be seizedpursuantto a civil drug forfeiture
statute[21 U.S.C.881a7] until theproperty
ownerhasbeengiven noticeandanopportun
ity to be heard,unlessthe governmentis able
to demonstrateexigent circumstancesestab
lishing the needfor an immediateseizure of
the property. United States v. JamesDaniel
Good Real Property, 510 U.S. ., 114 S.Ct.
492, 126 L.Ed.2d4901993.

Conclusion: Preparation

Nothing cansubstitutefor preparationin trial
work. In particular,drugcaseshavenumerous
factual and legal issuesthat require research
andaggressivepretrial motion practice.This
pretrial work coupled with the fact that drug
casesare triable casesby their very nature
leads one to the inescapableconclusionthat
favorable results at trial can be obtainedin
drugcasesfor our clients.

LEO G. SMITH, Director of Training
JeffersonDistrict Public Defender’sOffice
200 Civic Plaza
Louisville, Kentucky 40202
Tel: 502 574-3800;Fax: 502 574-4052
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receivedKACDL’s Frank E. Haddad, Jr. Award for his outstandingcontributionto the practiceof
criminal defenselaw in Kentucky.Theseawardswerepresentedatthe 9th Annual KACDL Criminal
DefenseLaw ConferenceandAnnual Meetingin Lexington on November10, 1995. RussBaldani
center,KACDL’s outgoingPresident,presentedthe Awards.
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Juror Questionnaires in Drug Cases

An expandedjuror questionnairesavescourt
time by asking the basic but crucial back
ground questions;it providesinformation on
jurorswho mayhaveahardshipexcuseor who
mayotherwisebe disqualified.

A jury questionnairespecific to the casepro
vides information from jurors on issuesthey
find sensitive and wish to be taken up pri
vatelywith the courtandindicatesthoseques
tions whichwouldundoubtedlygo unanswered
in a voir dire group setting; it acts as a
baseline to compare written answers with
inconsistenciesin their verbal answers to
similar questions;it providesinformation on
questionsthat needto be exploredfurther.

The questionnairegives a first glimpse of a
juror’s personalityhandwriting,word choice,
placementof answers,questionsthey choose
not to answeror thosethey chooseto answer
more completely than others; and it gives a
juror a first glimpseinto specificsof the casein
order to gaugetheir reactionsto casethemes
goodandbadandprovidestimeto makemin
or adjustmentsand to help customizeargu
ments.

The following is aquestionnairethat could be
usedin a drug case. It appearsat pp. 48-50 of
Cathy E. Bennett & Robert B. Hirschhorn,
Bennett’s Guide to Jury Selection and Trial
Dynamics in Civil and Criminal Litigation
1993.

1. FullName:.

JURORQUESTIONNAIRE
PleaseMake Sure Your AnswersAre Legible

2. DateofBirth: _Placeof Birth:

3. City of Residence: How Long atCurrentResidence:

___________

A Whereelsehaveyou lived?

_________________________________________________________

4. CurrentOccupation& Where EmployedIf Unemployedor Retired,Your UsualOccupation:

A Length of Employment:
sibilities:____________If Yes,Describe:

_____

B Do You HaveAny SupervisoryRespon

5. HaveYou Ever Servedin the Armed Forces?

__________________

A WhatBranchof Service& Rank?____________________________________________
B Duties:
C Placesof Service:

____________________________________________________________________

6. CurrentStatusCircleone:Single - Married - Divorced- Separated- Widowed - Living With
Someone- Remarried
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7. PleaseList Names,Ages, EducationalLevel andOccupationsof Children:

8. If Married or Living With Someone,What Is That Person’sEducationalLevel andCurrent
Occupation?

9. What IsYour EducationalLevel?

_________________________________

A If youAttended
CollegeorVocational School,WhatSchoolandWhatWasYour Major?

10. WhatJobsHaveYou HeldinThePast?______________________________________________

11. HaveYour or Any Memberof Your Family EverHired anAttorney?
If Yes,WhatWastheReason?______________________________________________________

12. ThereHas Beena Lot of Publicity Lately About Crime in America. HaveYou Reador Seen
Any of TheseStories?If Yes, PleaseTell Us What You Think About the Criminal Justice
System.

13. HaveYouEverServedon aJuryBefore?

_____________

A If Yes,How Many Times?

______

B Circle one or moreCriminal - Civil - GrandJury
C WhatThereaVerdict?

________________________________________________________

14. HaveYou, Any Member of Your Family or CloseFriendsEver BeenInvolved in a Lawsuit?
If Yes, Circle oneor more Plaintiff - Defendant- Witness - ObserverA Pleasedescribe:

15. Have YOu, Any Member of Your Family or CloseFriendsEver Beenthe Victim of a Crime
Suchas,Assault,Murder, Robbert,Burglary,etc.?

____________

If Yes,Tell Us About That:

16. WhatAboutYouWill MakeYouaGoodJuror?

_______________________________________

17. ThereHasBeena Lot of PublicityLately About the "War on Drugs." How Do You FeelAbout
the Drug Situationin the UnitedStates?

__________________________________________

18. HaveYou, Any Memberof Your Family or CloseFriendsEverWorkedin Any Aicohol or Drug
AbuseFacility?______________If Yes,PleaseDescribe:

____________________________________

19. Have You Ever DonatedTime or Money to M.A.D.D. Mothers Against Drunk Driving,
S.A.D.D.StudentsAgainst Drunk Driving or Any Crime WatchGroup?

________

If Yes,
PleaseDescribe:
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20. Have Your, Any Membersof Your Family or CloseFriends EverWorkedin or Applied for a
Position in Law Enforcement,District Attorney’s Office or Any Other Law Enforcement
RelatedAgency?_________If Yes,When,WhereandWhatAgency?

__________________

21. Have You Ever Taken Any Coursesin or Worked in the Fields of Psychology,Drug or
SubstanceAbuseCounseling,Law, Criminal Justice,Criminologyor OtherRelatedAreas?
If Yes,PleaseList theCoursesYou Took:

___________________________________________________

22. WhatClubs andOrganizationsDo You Belongto:

23. Have You EverWantedto Go Into Law Enforcement?

_________

If Yes, PleaseDescribe:

24. Is ThereAnything ElseWhichWe HaveForgottento Ask YouThat We Should Know About
You?

** ** * *** *** *** ** **** ** * ******** *

ROBERT B. HIRSCHHORN
CathyE. Bennett& Associates,Inc.
Jury andTrial Consultants
2215 Avenue L
Galveston,Texas 77550-4725
Tel: 409 763-0700
Fax: 409 763-2649

Robert Hirschhorn of Galveston,Texasis a 1981 graduateof St. Mary’s University School of Law,
andajury andtrial consultantsince1984 with CathyE. Bennett& Associates,Inc. He is a National
Criminal DefenseCollegefaculty member.Roberthasbeenquotednumbertimesin USATodayand
the New York Times.He hasbeenon ABC’s GoodMorning America, CNNMorning News,Dateline
NBC, 48 Hours, Nightline, McNeil Lehrer, Oprah Winfrey Showandnational radio shows. Robert
lecturesthroughoutthe UnitedStatesto lawyersandjudgeson the art of jury selection. His cases
include: Peoplev. Christian Brando,Marlon Brando’sson chargedwith murder;Peoplev. Raymond
Buckey,the McMartin daycare casewherethe defendantwasacquitted;Florida v. WilliamKennedy
Smith,a sexualbatteryacquittal;USA v. Brad Branch, the BranchDivideontrial that resultedin a
murder acquittal. His legal publicationsinclude: OpeningStatements,42 Mercer University Law
Review 605 1991;How to Conducta MeaningfulVoir Dire in Criminal Cases,46 S.M.U. Law Review
659 1992; Bennett’sGuide to Jury Selectionand Trial Techniquesin Civil and Criminal Cases
publishedby WestPublishingCompany1993;Bennett’sGuideto JurySelectionandTrial Techniques
in Civil Litigation, California Division, publishedby WestPublishingCompany1995.

January1996, TheAdvocate,Vol. 18, No. 1, Page35



Experimental Studiesof theAcute Effects
of Marijuana on Human Behavior

"Marijuana," alsospelled"marihuana"refers
to thematerial producedby drying the plant,
Cannabissativa. Cannabis growsin a variety
of climates, and hasbeencultivated for both
commercialandpharmacologicalpurposes.The
fibers in the stemof Cannabishavebeenused
to produce a rope-like material, known as
hemp,which is usedin a variety of products,
includingclothing andpaper.Cannabis seeds
also havecommercialvalue,servingbothas a
sourceof oil that hasbeenusedin paintsand
varnishes,as well as birdseed.In addition to
these commercial uses, the plant generates
chemicalcompounds,calledcannabinoids,that
engendera variety of physiologicalandbehav
ioral effects in humans.Some of thesecom
pounds, principally 9-Tetrahydrocannabinol
9-THC, servesas a reinforcer that main
tainsthe non-medicaluseof marijuana.Based
on a 1991 survey of households,which was
organizedby the National Institute on Drug
Abuse, marijuanais the most commonly used
illicit drugin the UnitedStates.It is estimated
that 3.1 million Americans use marijuana
every day, with 4.8 percentof the population
smokingmarijuanafor non-medicalpurposes
at least once per month. A survey of high
school students who graduated in 1991
indicatedthat 37% hadsmokedmarijuanaon
at least one occasion, and 24% hadused the
drugduringthe previousyear.The reasonsfor
theinitiation of andcontinuednon-medicaluse
of marijuanaare complex,as are the medical
andsocialconsequencesof marijuanause.

Many different chemical compounds- 600
havebeenfound in Cannabis.Individualswho
injest marijuanaare exposedto thesechem
icals. Many of thesechemical compoundsare
releasedin smokewhenmarijuanais burned,
andseveralnew compoundsarealsoproduced
as marijuanais heated.The amountsof vari
ous chemical compoundsfound in smokede
rived from marijuanadependon anumberof
factors,includingthe sourceof themarijuana,
the relativecontributionof variousportions of
the Cannabis plant containedin the mari
juana,the ageof themarijuana,and processes

usedto preparethe material. The chemical
content of a samples of marijuanaobtained
from "street" sourcesvary markedly, andthis
variability has often contributedto confusion
regardingmarijuana and the effects it pro
duces.

As mentionedabove,compoundsthat are pri
marily associatedwith the behavioral and
physiologicaleffects engenderedby marijuana
are called cannabinoids.The concentrationof
cannabinoidsdeterminethe strengthi.e., po
tency with which marijuanaproducesits ef
fectson behaviorandCNS function. 9-THC is
the cannabinoidthat producesthe most potent
behavioral effects, although others, such as
cannabinol,cannabidiolandz8-tetrahydrocan-
nibonol, also producebehavioraland physio
logical effects. To date, over 80 different
cannabinoidshavebeenidentified. Many other
chemicalcompounds,suchasproteins,sugars,
alcohols,simpleandfatty acids,hyrdocarbons,
terpenesand phenolsare also presentin the
Cannabisplant. Many of thesesubstancesare
also found in the smokeproducedby burning
marijuana, as well as additional toxic sub
stances,including carbon monoxide. Several
knowncarcinogens,includingbenzypyreneand
benzanthracene,arealsopresentin marijuana
smoke.

A numberof approacheshavebeenusedto in
vestigatethe behavioraleffects of marijuana.
In this review, we will limit our consideration
to studiesof theeffectsof marijaunaon human
behavior publishedsince 1980. Only experi
mentalstudiesconductedin laboratorysettings
using controlledacutemarijuanaadministra
tion procedureswill be included.An important
advantageof suchstudiesis the availability of
ahigh degreeof control overconditionsknown
to influence drug effects on humanbehavior
e.g.,cannabinoidcontentof marijuana,envir
onmental context, motivation of the partici
pant,etc.. This samedegreeof control is not
possiblewhen more complex andnaturalistic
dimensionsof behavior, such as driving an
automobileor flying an airplane,areinvest-
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igated.In addition,the dimensionsof behavior
that are engenderedusingtraditional labora
tory taskstypically consist of more basicbe
havioralelementse.g., reactionto a stimulus
from which more complexbehaviorse.g.,driv
ing, flying arederived. Laboratorytasksare
effectivefor investigatingthebehavioraleffects
of drugsbecausetheyemployrobustcontrolling
variablesto engenderconsistentperformance
betweenindividuals and within individuals
acrossrepeatedtesting occasions.The behav
ioral effects of marijuanaon humanbehavior
can be evaluatedmost clearly by evaluating
the resultsof experimentalstudiesconducted
undercontrolledconditions.

This reviewwill focus on marijuanaeffectson
four dimensionsof humanbehavior:

1 PsychomotorPerformance,
2 LearningandMemory,
3 TemporalProcessing,and
4 Social Behavior.

These dimensions have received significant
attentionby researchersoverthepast15 years
yr. Methodologicaldetails and outcomesof
individual studiesinvestigatingthe effects of
marijuanaon thesedimensionswill be pre
sentedin separatesections,followed by a brief
summaryof generalfindings in eacharea.The
reviewwill endwith a generalsummaryof re
sults acrossthesefour dimensions,as well as
abrief discussionof the legalissuesconcerning
marijuanauseand its behavioraleffects.

Effectsof Marijuana on
Psychomotor Performance

Tasks used to evaluate the acute effects of
marijuanaon humanpsychomotorperformance
havetypically requiredsubjectst respondon
manipulandaas rapidly and/or accuratelyas
possiblein responseto changingenvironmental
cues. Changesin responselatency and/or ac
curacy as a function of the type of marijuana
i.e.,THC contentthatis administeredprior to
taskperformanceare usedto determinemari
juana’seffects upon psychomotorperformance.

Burns andMoskowitz examinedthe effects of
marijuanaon tracking and divided attention
task performance Burns and Moskowitz,
1981. Two separatetracking tasks,in which
subjects were required to move a response
manipulandumin order to adjustthe location

of stimuli displayed on a computermonitor,
anda divided attentiontask, consistingof the
simultaneouspresentationof both a tracking
and a vigilance component,were presented
during test sessions.During the divided-
attention task, the tracking stimulus, which
was similar to that usedduring an individual
tracking task, was presentedin the centerof
the monitor, and the vigilance component,in
which subjectswere requiredto identiQy the
number‘2’ whenit appearedamong24 contin
ually-changingnumbers,waspresentedin the
peripheryof the monitor. Twelve male volun
teersbetween22 and 33 yr old who reported
usingmarijuanamorethanten times,but few
erthantwo timesper week,participated.Each
subject participatedin several test sessions
occurringon separatedays,andonemarijuana
cigarette was smokedprior to each session.
Marijuanacigarettescontainedeither0 or 200
gfkg of THC placeboandactive,andeachsub
ject smokedbothplaceboandactivecigarettes
duringstudyparticipationi.e., repeatedmea
suresdesignin whicheachsubjectwas exposed
to bothplacebo andactive dosesin a counter
balanced order across sessions.Cigarettes
weresmoked30 minutesmm prior to sessions
usinga steady,30-seconds rhythmof inhale-
hold-exhaleuntil the entirecigarettewas con
sumed.The characteristicsof the placeboand
active cigarettes,which were providedby the
NationalInstitute on DrugAbuse,weresimilar
exceptfor theTHC content.Performanceon all
psychomotortaskswas significantly impaired
duringsessionsin which activemarijuanawas
administered.

Ashton andcolleaguesinvestigatedthe effects
of THC addedto herbalcigaretteson signaled
reaction time, as well as a numberof addi
tional measures,includingheart rate andre
ports of mood Ashtonet al., 1981.During the
signaledreaction-timetask, subjectspresseda
buttonto identify the onsetof an auditorytone
whichwaspresentedduringavaryinginterval
2 to 4 s following the offset of a distinct
auditorywarningcue.The effectsof 2.5 and 10
mg of THC wereinvestigatedin twentyunpaid
adultswhoreportedusingonemarijuanacigar
etteper week or lessprior to participatingin
the study.Thesesubjectswereaskedto smoke
the marijuanacigarettesusinga pacedsmok
ing procedureuntil the entire cigarette was
consumed.Ten subjectssmokedthe low dose,
and ten smokedthe high doseprior to partici
patingin a single session.During sessions,the
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reaction-timetask was completedbefore and
intermittently for 65 mm after drug adminis
tration. TheauthorsreportedthatTHC slowed
reactiontimes, but that the effects were not
statisticallysignificant.Significantincreasesin
heartrate and reportsof ‘high’ were obtained
under thesesameconditions,suggestingthat
signaledreactiontimewas lesssensitiveto the
effects of THC than heart rate or subjective
reportsof drug effect.

Reeveandcolleaguesinvestigatedtheeffectsof
marijuanaon field-sobriety test performance
Reeveet al., 1983.Specific componentsthat
were sensitiveto the effects of marijuanain
cludedtheRomberg,finger-to-nose,heal-to-toe,
one-foot balance, finger-count and hand-pat
tests. The male and femalesubjects,between
20 and 52 yr old, included 19 who reported
usingmarijuanabetweenonce per week and
once per month, 25 who reported using
betweenonceper weekand onceper day, and
15 who reportedusing onceper day or more.
Subjects were asked to smoke standard-
strengthmarijuanacigarettescontaining 18
mg, or 2.38% THC to whatthey construedas
a reasonable‘high’ i.e., smokingparameters,
including number of puffs, puff duration,
breathholddurations,andevennumberof cig
arettes,varied acrosssubjects.Five minutes
after smoking, a police officer explainedand
demonstratedthe field-sobriety task,immedi
ately after which subjectswere required to
perform the task. The field-sobriety taskwas
repeatedintermittently for 150 mm. All but
one subject ‘failed’ at least one componentof
the test up to 30 mm after smoking, and 60%
continuedto ‘fail’ at leastonecomponent2.5 hr
after marijuanaconsumption.Impaired per
formancewas most consistentacrosstasksat
blood THC concentrationsbetween25 and 30
ng/ml. Unfortunately, details of performance
evaluationwere not included, andbecauseall
subjectssmoked active marijuana, it seems
unlikely that evaluatorswereblind to the dose
conditions. As such, these results must be
interpretedwith extreme caution, since the
controlsneededto establishaclearrelationship
between marijuana and performanceof the
field-sobrietytestwere not usedin this study.

Zaki and Ibraheim examinedthe effects of
marijuanaon handwritingZaki andIbraheim,
1983.Two adult 32 and45 yr old malemari
juanausersprovidedhandwritingsamplesbe
fore, immediatelyfollowing, and 1 hour after

smokingfour marijuanacigarettesof unknown
potency.Handwritingafter marijuanasmoking
was increasedin size,with somealteredletter
formsandbase-linedeviations.Evaluationcrit
eria for handwriting analysis were not pro
vided, but the describedchangeswere readily
apparentin the samplesof handwritingthat
were providedby the authors.

A study of the effects of smokedmarijuanaon
performanceof a circular lights task, and a
variety of additionalmeasures,wasconducted
by Cone and colleaguesCone et al., 1986.
During the circular-lightstask,16 buttonsand
associatedlights weredisplayedin a circle. At
the startof the task, onerandomlight was il
luminated. When subjectspressedthe assoc
iated button, the light was turned off, and a
new randomly-determinedlight was immedi
ately illuminated. Subjects pressedas many
buttons as possible in a 1-mm interval. The
effects of smokedmarijuanawereinvestigated
in four healthymale adults22 to 54 yr old,
eachof whomhadbeenexposedto THC during
a previous researchprotocol. Subjects parti
cipatedin three sessionson threeconsecutive
days;two marijuanacigarettesweresmokedin
an unrestrictedmanner,one 45 mm and one
15 mm prior to beginning the circular-lights
task. None, one or both cigarettescontained
THC 2.8%.Eachdoseconditionwaspresented
prior to a single sessionin a mixed order.
Circular lights taskperformancewas impaired
duringsessionsprecededby smokingtwo-active
cigarettes.Impairment was maximal 15 min
utes after smokingthe secondcigarette,and
hadreturnedto baselinelevels i.e., to levels
obtainedduringthe two placebocigaretteses
sion by the endof the sessioni.e., 3.15 hours
afterthesecondcigarettewassmoked.Similar
effects were observedon subjectivereport of
drug effects, althoughas in the Ashton et al.
study, subjective report measureswere more
sensitive to the effects of marijuana i.e.,
significant effects were also observedon sub
jectivereportsduringsessionsprecededby only
one active cigarettethanperformanceon the
circularlights task.

Perez-Reyesandcolleaguesexaminedthe acute
effects of smokedmarijuanaon divided-atten
tion performance,subjective report of drug
effect,heartrate, ECG, andplasmaTHC level
Perez-Reyeset al., 1988.During the divided
attentiontask, subjectsrespondedon keys or
foot pedalsto indicatewhena 2-digit number
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centrally-displayedon a video monitor was
above 57 or below 53, or when single dmgits
displayedin theperipherychangedfrom either
4 or 5 to 3 or 7 i.e., multiple vigilance tasks.

Six adult 22 to 29 yr old male marijuana
usersreportingusmng0.5to 9 marijuanacmgar
ettes per month receivedplacebo and active
marijuana2.4%THC. Subjectssmokedmari
juanacigarettesin themrpreferredmanneri.e.,
smoking parameters, including number of
puffs, puff duratmon,breathholddurationsand
mnter-puffintervalsvariedacrosssubjects,and
each dose was tested in a single sessionin
mixed order.During eachsessmon,the divided-
attention taskwas completedbefore, andre
peatedlythroughouta 6-hr interval following
drug administration.Prior to the study, sub
jectswere tramnedon the taskuntil session-to-
sessionperformancedmd not show systematic
increasesor decreases,and during the study
subjectsreceivedfinancial bonuseswhenper
formancewaswithin rangesestablmshedduring
training.Active marijuanadecreasedresponse
accuracymn four subjectsand mncreasedre
sponse latency mn five subjects; however,
response accuracy increased and response
latency decreasedfollowing actmve marijuana
smokingby one subject.The conditionsasso
ciatedwith individual differencesmn theeffects
of marijuanain this studywere unclear.

Hemshmanand colleagueshave also investi
gated the effects of marijuanaon multiple
measuresof humanbehaviorHeishmanet al.,
1988. This group investigatedthe effects of
marijuanaon threecomputerizedpsychomotor
taskscircularlights, digit-symbolsubstitution
and tracking, as well as heartrate, carbon
monoxide CO levels to assessmarijuana
smokeexposure,andsubjectmvereportsof drug
effect. During the digit-symbol substmtution
taskDSST,subjectsmatchedthe locationsof
asterisksin a 3-row by 3-column pattern of
dashesandasterisksdisplayedon a computer
monitorby pressingkeyson an attached3-row
by 3-columnkeypadthat correspondedwith the
positionsof the asterisks.Ratesof correctand
incorrectpatternsi.e., trials in a90-smnterval
were recorded.During the tracking task,sub
jects were requiredto make manual adjust
ments on a paddle controller to changesin
stmmuli presentedon a computermonitor. The
effects of 0, 1.3 and2.7% THC were investi
gated in six malesaverageage = 26.2 ± 5.3
yearswho were experiencedmarijuanausers

reported 10 occasionsof marijuanause per
month, with an averageof 2.5 cmgarettesper
occasion.Prior to marijuanasessions,subjects
smokedtwo marijuanacigarettesusingapaced
smoking procedureconsmstingof 8 puffs per
cigarette ad libitum duratmon with a 10-s
breathholdanda 40-sinter-puffinterval.Each
subject received all three doses on separate
days in random order. Tasksandother mea
sureswere collectedbeforeand intermittently
for 255 mm after marijuanasmoking.Subjects
werepaidfor studypartmcipatmon,but anyaddi
tional programmedconsequencesfor taskper
formancewerenot reported.Active marijuana
decreasedthe number of DSST trials com
pleted,but no other changesmn psychomotor
performancewere reported.The effects of both
active doseswere signmflcantly different from
placebo over approximately105 minutes,but
the effects of the two active doseswere not
different from each other. These samedoses
increasedratingsof drug effect, and increased
heartrate.Another interestingfinding mn this
studywas that CO levels decreasedas a func
tion of THC concentratmonin the marijuana,
suggestmngthat smoking compensationmay
haveoccurredas a functionof THC concentra
tmon duringmarijuanaadministration.

A secondanalysisof the effectsof marijuanaon
humanbehavior,underconditionsin whichthe
parametersof marijuanasmokingcharacteris
tics were more closely monitored, was con
ductedby Heishmanandcolleagues.This study
investigatedthe effectsof marijuanaon psycho
motor performancedigit-symbol substmtution
and dmvided-attentmontasks,heart rate, CO
andsubjectmvereportsof drugeffect Hemshman
et al., 1989. The divided-attentiontask con
sistedof the tracking taskusedin theprevious
studyHeishmanet al., 1988presentedin the
upperhalf of a computermonitor, anda vigil
ancetask, in which subjectswere requiredto
pressa key to identify a digit displayedin the
centerof a rectanglein the lower half of the
computermonitor when it appearedin any of
the four cornersof the rectangle.Fournumbers
were continuouslydisplayedin the cornersof
the rectangle, and these numbers changed
throughoutthe 2-mm task.The DSSTwasalso
presentedfor 2 mm. The effects of 0, 1.3 and
2.7% THC were investigatedin twelve males
23 to 43 yr old who were occasionalmari
juanausers10 subjectsreportedusingmari
juanaan averageof 7.8 times per month,with
2.1 cigarettessmokedper occasion.Prior to
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experimentalsessions,subjectstook 8 puffs
from a marijuanacigarette.Subjectshadbeen
trained to puff immediately after exhaling
smoke from the previouspuff, but additional
restrictionson smoking parameterswere not
imposed.Severalpuffcharacteristics,including
puff duration, volume,andair flow ratesdur
ing smoke inhalation were monitored. Each
subjectreceivedeachof threedosespresented
in a counterbalancedorder. Tasks and other
measureswere collectedbefore andintermit
tently for 65 minutesaftermarijuanasmoking.
Subjectswerepaid for studyparticipation,but
otherconsequencesfor taskperformancewere
not reported.Prior to the study, subjectsre
ceived practice on tasks until stableperfor
manceswere obtained.The 2.7% THC mari
juanacigarettedecreasedthenumberof correct
DSST trials completedon all testingoccasions
for the entire 65 mm. No effects on perfor
manceof the divided-attentiontask were ob
served. Dose-relatedincreasesin heart rate
occurred, and both doses produced similar
increases in verbal ratings of drug effect.
Differences in puff duration and volume, as
well asinhalationvolume,occurredacrossTHC
concentrations, again suggesting that
compensation may have occurred during
marijuanaadministration.

A third study of the effects of marijuanaon
humanbehaviorby this group, under condi
tions in which marijuanasmokeexposurewas
manipulatedin a systematicmanner,was re
ported by Azorlosa et al., 1992. This study
includedmost of the dependentmeasuresused
in the previousstudy,includingthe DSST1.5
mm and the divided-attentiontask2 mm;
but blood levels of THC were also measured.
The effects of 4, 10 or 25 puffs takenfrom
marijuanacigarettescontaining1.75 or 3.55%
THC were investigatedin sevenmales19 to
28 yr old who wereregularmarijuanausers2
to 14 occasionsper week. Non-smoking
control sessionswere also conducted.Prior to
the study, subjects were trained to take
standardizedpuffs on marijuana cigarettes,
with each puff containing 60 ml of smoke
drawn over a 10-s interval. Puffs were ad
ministeredevery60 s. Smokingcharacteristics
were recorded by computer, and auditory
signalsindicatedwhenrequiredcapacitiesand
durationswere achieved.Severalpuff charac
teristics,including puff durationandvolume,
and air flow rates during smoke inhalation,
were monitored.Eachsubjectreceivedeachof

thedoseconditionsin a counterbalancedorder.
Tasks,bloodsamples,andothermeasureswere
collectedbefore andintermittently for 45 min
utesaftermarijuanasmoking.Decreasesin the
completedandin the correctnumberof DSST
trials wereobservedasa functionof bothTHC
concentrationand the number of puffs. Re
sponselatencyon the vigilance componentof
the divided-attentiontaskalsoincreasedwhen
subjectstook 25 puffs of the 3.55% THC cig
arettes.Effects were observedthroughoutthe
45 minutes testing interval. Heart rate and
plasmaTHC levels increased,andchangesin
the verbalratingsof drug effect occurredwith
bothdoseandnumberof puffs. CO levels,how
ever,increasedasafunctionof numberof puffs
but not dose.Theseresults indicatethat the
smoking controls used in the presentstudy
wereeffective for maintainingstandardsmoke
exposureacrossdose andpuff manipulations.
Under these conditions, clear dose-related
disruptionsin psychomotortaskperformance,
heart-rateand subjectivereports of drug ef
fectswere observed.In addition,differencesin
sensitivity to the performanceeffects of THC
were observedas a function of psychomotor
task.

A fourth study by this group of investigators
wasrecentlyreportedAzorlosaet al., 1995.In
this study,numberof puffs, inhalationvolume,
and interpuff interval were held constant,
while puff volume 30, 60 and 90 ml and
breathholddurations0, 10, 20 s were mani
pulated in separatestudiesto determinethe
effects of systematicchangesin smokeexpos
ure from marijuanacontaining 1.75 or 3.55%
THC on the samemeasuresreportedin the
previous study. No significant effects were
observedduringanyexperimentalconditionon
psychomotorperformancein thisstudy.Plasma
THC levels were elevatedin responseto both
increasedpuffvolume andbreathholdduration.
In contrast, CO levels and verbal ratings of
drug effects were elevatedonly in responseto
increasedpuff volume.These studiesdemon
stratethat both THC content and marijuana
smokeexposurearecritical determinantsof the
biological andbehavioraleffects of marijuana
smoking, and that differential sensitivity to
THC is obtainedamongbiological andbehav
ioral measuresof drug effect.

Chaitandcolleaguesinvestigatedthe effectsof
cumulative doses of marijuana on multiple
measures,includingdividedattentiontaskper-
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formance Chait et al., 1988a. During the
divided-attentiontask,subjectspressedkeysas
quickly aspossibleto identify a‘0’ appearingin
acontinuousstringof randomnumbers,while
countingthe numberof timesthat the number
‘5’ was displayed.The effects of cumulative
numbersof puffs from 0% and1.4%THC mari
juana cigarettes were investigated in five
malesand threefemales18 to 25 yr old who
were experiencedmarijuana users who re
ported 1 to 24 occasionsof marijuanause per
month.Subjectsparticipatedin four 3.5 hour
sessions,scheduledonce per week. Subjects
took four puffs from marijuanacigaretteson
four separateoccasionsduringa session;each
four-puffsmokingoccasionwasseparatedby 20
minutes.At eachsmokingoccasion,puffswere
taken once every 60 s, and subjectswere in
structedto inhalefor 5 s andto hold the smoke
in their lungs for 10 s before exhalingat each
puff. Thenumberof puffs takenfrom the active
cigarette1.4% THC at eachof the four smok
ing occasionswas 0, 2, 2 and4 puffs, respect
ively. Divided-attentiontaskperformancewas
measuredin five 5-minute intervals during
each session.The divided-attentiontaskwas
completedprior to marijuanasmokinganddur
ing the four 20-minute intervals following
marijuana smoking. Subjects were paid for
study participation, but other programmed
consequencesfor task performancewere not
reported.Prior to the study,subjectsattended
a practicesessionduring which the divided-
attentiontaskwas performed.In general,no
changeoccurredin ‘0’ stimulusidentifications
or reactiontimes as a function of marijuana
smoking, but effects were observedimmed
iately following displays of the number ‘5’
following the fourth smoking occasion. Puff-
dependentincreasesin heartrate andsubjec
tive reportsof drug effectwereobserved,again
indicating differentialsensitivity to the effects
of THC betweenpsychomotortaskperformance
and heart rate or subjectivereports of drug
effect.

Marks andMacAvoy also examinedthe acute
effects of smoked marijuana on divided-
attention task performanceMarks andMac
Avoy, 1989. During their divided-attention
task, subjectsrespondedto indicate when a
centrally-displayed flashing light stopped
flashingor whenperipherallydisplayedlights
flashedi.e., multiple vigilance tasks.Twelve
collegestudents,six of whomwereexperienced
marijuanausersi.e., whoreportedusing1.5 to

6 marijuanacigarettesper week and six of
whom werenonusers,receivedplaceboethanol
dosesand marijuanacigarettescontaining0,
2.6 or 5.2 mg of THC. Subjectswere askedto
smokethe marijuanacigarettesusinga paced
smokingprocedure,includinga ‘deep’ inhala
tion of smokeanda 20-sbreathhold,with 20 s
separatingsuccessivepuffs. Puffing continued
until the entire cigarettewasconsumed.Each
dose was tested during a single session,in
mixed order.During eachsession,the divided-
attention task was repeatedlyadministered
from 0.5 to 1.3 hr after drug administration.
Prior to the study,subjectsweretrainedon the
task until errorlessperformancewas estab
lished. Subjects were paid for participation
independentof task performance.However,
feedback lights indicated correct vigilance
responsesandmissedsignalsi.e., signalsthat
were not followed by responses.During the
study, active marijuana decreasedaccuracy
increasedmissedsignals,althoughsignificant
effectswerelimited to the high dosecondition.
Responselatency was unaffected.More peri
pheralsignalswere missedby nonusersthan
users i.e., the effects of marijuana were
greaterin nonusersthanusers,suggestingthat
toleranceto the performanceeffects of mayoc
cur following regularuse.

A series of studiesby Foltin and colleagues
examined the motivational effects of mari
juanaFoltin et al., 1990a;Foltin et al., 1990b;
Foltin et al., 1989b. Using time-basedmea
suresof behavioralprobability, accessto high-
probability i.e., preferred work and recrea
tional activitieswascontingenton performance
of low-probabilityi.e.,non-preferredactivities.
Work activities includedthe DSST, aswell as
disk-sorting,word-sortingandvigilancetasks,
and the relative preference for working on
thesetaskswasdeterminedseparatelyfor each
subject.Twenty-fourhealthyadultmales19 to
35 yr old whoreportedsmokingbetween1 and
12 marijuanacigarettesper weekparticipated
in residentialstudieslasting 15 to 18 consecu
tive days.Acrossstudies,marijuanacigarettes
0, 1.3, 1.8, or 2.7% THC were smoked at
regularintervalseveryday.THC concentration
of the cigarettesremainedconstantwithin 2 to
6 day intervals,but wasvariedsystematically
across intervals throughout each study. All
cigarettesweresmokedusinga pacedsmoking
procedureconsistingof five, 5-s puffs with a
10-sbreathholdanda45-s interpuff interval.
Subjectswerepaid for participationbut not
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contingentlyfor quality of task performance.
Subjectsreceivedtraining on all tasksprior to
thestart of eachstudy.Consistentmari-juana
effects on work taskperformancewere not ob
servedacrossthesestudies,althoughselective
disruptionof DSST performancewas reported
in some individuals Kelly et al., 1990.
Contrary to the ‘amotivational hypothesis,’
increasesin the amountof time that subjects
engagedin non-preferredwork tasks were
observedfollowing active marijuanaadmini
stration.In addition,marijuana’seffectson the
amountof time that subjectsengagedin pre
ferred and non-preferredactivities were dif
ferent depending on whether the activities
werework asopposedto recreationalactivities,
indicating that the behavioral effects of
marijuanaaredependenton thetype of behav
ior andcontextin which marijuanaeffects are
determined.The results of thesestudies, as
well as othersnot describedin this review,
have demonstratedclearly that the ‘amotiva
tional hypothesis’is inadequateto accountfor
the diversity of behavioral effects observed
following marijuanaadministration.

Block and colleaguesinvestigatedthe acute
effects of marijuanaon critical flicker fusion
performanceand discriminant reaction time
Block et al., 1992. The critical flicker fusion
task required subjects to differentiate two
visual stimuli, onepresentedcontinuouslyand
one flickering. The flickering rate was ad
justed, andthe minimum value at which sub
jects could still differentiatebetweenthe two
stimuli with complete accuracy was deter
mined. In the discriminantreactiontime task,
single digits were repeatedlypresentedon a
computerscreenfor 0.1 s, and subjectswere
requiredto pressa button whenevera ‘4’ ap
peared.Theinterstimulusinterval,initially set
at 0.4 s, was varied until the minimum dura
tion at which subjectscould respondwith ac
curacy was established.Adult subjects18 to
42 yr old who reported being experienced
marijuanausers,smokedplacebo and active
marijuana2.57%THC according to a paced
smokingprocedureconsistingof either7- or 15-
s puff/breathhold intervals. Signaled puffY
breathholdintervalsoccurredevery 35 s until
an entire marijuanacigarettewas consumed.
Each subject smokedplacebo and active cig
arettesunderdouble-blindconditionsandwas
randomly assignedto either the 7- or the 15-s
pufllbreathholdinterval group N=24/group.
Eachsubjectwas testedtwice at eachdose1ev-

el. Subjectswerenot trainedon thetasksprior
to study participation. They were paid for
participation,but pay was not contingenton
taskperformance.Active marijuanadecreased
thresholdsfor flicker discriminationandslowed
discriminantreactiontimes.The effects of ac
tive marijuana were unaffected by puffY
breathholdintervals.

Foltin and colleaguesrecently examinedthe
effects of marijuanaon psychomotorperfor
manceFoltin et al., 1993. A 5-minute test
batteryusedin thisstudyincludedbrief simple
andchoice reaction-timecomponentsanda 1-
minute digit-symbol substitutiontaskcompo
nent.Taskcomponentswerepresentedsequen
tially. Thebatterywascompletedprior to drug
administration, and again 15-minutes after
smokingmarijuana.Marijuana cigarettes0,
1.3 or 1.84, and2.7%THC weresmokedusing
apacedsmokingprocedureconsistingoffive, 5-
s puffs with a 10-sbreathholdanda 45-sinter-
puff interval.Sevenmales21 to 45 yr old who
reportedregularuseof marijuana1 to 7 occa
sionsper week participatedin daily sessions
Monday through Friday and eachdose was
administeredprior to one session.Marijuana
had no effect on performance,but clear dose-
relatedchangesin subjectivereportsof drug
effectwere observed.

Kelly and colleagueshavealso examinedthe
effects of marijuanaon multiple measuresof
humanperformanceon a variety of computer-
generatedtasks, including the digit-symbol
substitution task and a differential-rein
forcementof low-rate DRL scheduleof point
presentationKelly et al., 1993. During the
DRL task,buttonpressesthat were separated
in time from the start of the task or from a
precedingpressby 45 s increaseda counter.
Theeffectsof 0, 2.0 and3.5%THC wereinvest
igatedin six males24 to 29 yr old who were
experiencedmarijuanausersreported2 to 30
occasionsof marijuanauseper month.Prior to
sessions,subjectssmokedmarijuanacigarettes
usingapacedsmokingprocedureconsistingof
five, 5-spuffs with a 10-sbreathholdanda 45-
s inter-puffinterval.Eachsubjectreceivedeach
of thethreedosespriorto threesessions,which
occurred once per day over ten consecutive
weekdays.Task measureswere collecteddur
ing a 3-hour sessionthat began 15 minutes
after marijuana smoking. Intermittently
throughout the 3-hour session, subjects
participatedon the DSSTandDRL tasksfor 3-
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minuteintervals. Subjectswere paidfor study
participation and for completing tasks in a
specifiedorderduringthe 3-hoursession.Mon
etary contingencieswere not placedon task
performance,althoughsubjectswere required
to completea mini-mum numberof trials dur
ing each 3-minutetask in order to maximize
earnings.Prior to the study,subjectsreceived
tasktraining until stablepatternsof respond
ing were observed.Errors increasedwhenac
tive marijuanawas administered,althoughno
differenceswereobservedasa functionof THC
content. Correcttrial rate, however,decreased
asa functionof THC content.Changesin DRL
taskperformancedid not occurasa functionof
marijuanaadministration.

Wilson andcolleaguesexaminedthe effects of
marijuana on tracking, standing steadiness,
DSST, choice reaction time and vigilance
performanceWilson et al., 1994.During the
tracking task, subjects operateda steering
wheel to keep a line segmentwhich moved
horizontally in a randommannercenteredon
a computer monitor. During the standing-
steadinesstask, subjectswere instructed to
stand still, 1 with eyesopenbut fixed on an
object, and2 with eyesclosed.Strain gauges
attachedto the platform on which subjects
werestandingwereusedto automatethemea
surementof movement.During thechoicereac
tion-timetask,subjectspressedkeyson a key
pad that matched numbers displayed on a
monitor. During the vigilance task, subjects
presseda key when an evennumberfollowed
an odd number,or when an odd numberfol
lowedan evennumber,in a seriesof numbers
presentedon a monitor. The effects of mari
juanacigarettescontaining 0, 1.75 and 3.5%
THC were investigatedin ten males19 to 40
year old who were using marijuana"occa
sionally" prior to the study. Subjects parti
cipatedin three,4-hoursessions,scheduledno
more frequentlythanonceper week.Subjects
smokedeachmarijuanacigaretteunderdouble-
blind conditionsduringonesessionin an ad lib
manner.Performancetesting,whichlastedap
proximately 15 minutes, occurred prior to
marijuanasmokingandat 30, 90 and 150min
utes after smoking. Blood sampleswere col
lected at 0, 10, 30, 50, 70, 90, 110, 130, 150,
and 170 minutesafter smoking.Subjectswere
paid for study participation, but no other
programmedconsequencesfor task perfor
mancewere reported.Prior to the study,sub
jectsreceivedtasktraininguntil lessthan10%

varianceon performancedimensionswere ob
servedduringrepeatedtesting.No changesin
standing-steadinessor vigilance performance
occurredfollowing marijuanasmoking, while
trackingperformance,choicereactiontime and
DSST performancewere disruptedby active
marijuana.Time-courseeffects varied across
tasks; THC-inducedchangesin DSST perfor
mancewere observedat eachtestingoccasion
even150mm afterdrugadministration.Peak
blood THC levels were observed10 mm after
smoking,but differenceswere not observedas
a function of THC content of the marijuana
cigarette.

Most studies of the acute effects of smoked
marijuanaon humanpsychomotorperformance
report either the absenceof an effect of
marijuana on performance, or decremental
effects on performance. Numerous factors,
includingthe performancetaskitself, theTHC
content of the smoked marijuana, and the
extentof exposureto marijuanasmoke,influ
ence the performanceeffects of smokedmari
juana.In addition, factorsotherthansmoking
topographyalsoinfluencethe bioavailabilityof
THC in marijuanasmokePerez-Reyes,1990.
In sum,theweightof evidenceclearlyindicates
that decrementaleffects of smokedmarijuana
on measuresof human psychomotorperfor
manceare reliably obtainedunderconditions
in whichadequateexposureto THC-contaiing
marijuanasmokeis establishedthroughexperi
mental manipulations. However, the para
metersthat determineadequateexposureare
not yet well understoode.g., interactions
betweenTHC content,smokeexposure,perfor
mancetaskandtesting conditions.

The effects of orally-administeredTHC have
also been examined.Kamien and colleagues
examinedthe effects of oral dosesof THC on
DSST performanceKamienet al., 1994.The
effects of 0, 10 and 20 mg of THC wereinvest
igatedin threefemaleand five male healthy
adults 19 to 33 yr old most of whom had
reported using marijuana on more than 40
occasionsthroughout their lifetimes. Doses
wereadministeredin mixed orderprior to one,
two or threesessionssubjectsparticipatedfor
differing numbers of sessions,and sessions
occurredno more frequently than once every
three days. Performancemeasureswere col
lectedbefore andafter drug administration,as
well as at 30-minuteintervals for five hours
after drug administration.Subjectswere paid
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for study participation,but no monetarycon
tingencieswere placedon DSST performance.
THC decreasedthenumberof DSSTtrials com
pleted,but hadno effect on accuracy.

Chesherandcolleaguesalso investigatedthe
effects of orally-administeredTHC on mul
tiple measuresof psychomotorperformance,
including standing steadiness,pursuit rotor
tracking a tracking task in which the track
ing stimulus rotateson a horizontalplanein a
clockwise direction at a fixed rate, and both
simpleandcomplexreactiontimes Chesheret
al., 1990. The effects of 0, 5, 10, 15 and 20
mg/70 kg of THC dosesadjustedfor body
weightwere investigatedin 23 femaleand57
male healthy adults18 to 34 yrs old, all of
whom hadpreviousexperiencewith marijuana
use. Subjectsparticipatedin a single session
andwere randomlyassignedto one of the five
dose conditions. Performancemeasureswere
collectedbeforeand 80, 140, 200 and260 mm
after drug administration.Subjectsconsumed
alight breakfastandparticipatedin ‘a practice
run on all of the tests’ prior to the predrug
test. Standing steadinessand pursuit-rotor
trackingperformancewasimpaired at all tests
up to andincluding the 200-minutetest. Sim
ple visual reactiontime was increasedonly at
the 200-minutetest,andsimpleauditoryreac
tiontime wasincreasedonly at the 140-minute
test.Complexreactiontimewasunaffected,but
responseaccuracyon one complex reaction-
time task was disruptedat the 80- and 140-
minute tests.Dose effects on individual tasks
were not analyzed, but clear dose-related
impairmentswere observedon performance
measuresaveragedacross these tasks. The
resultsof theselast two studiesalso indicate
that like smoked marijuana,orally admini
steredTHC producesdecrementaleffects on
somemeasuresof humanpsychomotorperfor
mance.

Two studiesby Chait andcolleagueshavealso
investigatedthenext-day,or residualeffectsof
marijuanaadministrationon psychomotorper
formanceChait, 1990; Chaitet al., 1985.The
first studyChait et al., 1985 examinedmari
juana effects on eye-hand coordination and
DSSTperformance.The eye-handcoordination
task consistedof two, 40-cardsorts, one into
four, 10-card stacks, and the other into four
stacksbasedon suit. The effects of marijuana
cigarettescontaining0 and2.9%THC werein
vestigatedin 14 males21 to 35 yr old who

had usedmarijuanaon at least ten occasions
duringtheir lifetime.Marijuanauseduringthe
month prior to the studyrangedfrom 0 to 50
cigarettesper week. Subjectsparticipatedin
two or three sessions,occurringbetween8:00
p.m. andapproximately8:00 a.m.the following
morning, scheduledno more frequently than
onceper week.Subjectssmokedtwo marijuana
cigarettes90 minute apartunderblind condi
tions. On two sessions,both cigaretteswere
eitherplaceboor active. Subjectsparticipating
in a third sessionreceivedone placebocigar
etteandone activecigaretteon the third ses
sion. Orderof doseexposurewasvariedamong
subjects.Cigarettesweresmokedusingapaced
smokingprocedureconsistingof five, 5-s puffs
with a 10-s breathholdand a 45-s inter-puff
interval.Performancetesting,which lasted15-
20 minutes,occurredprior to marijuanasmok
ing, 25 minutesafterthe first cigarette,20 mm
prior to the secondcigarette,25 minutesafter
the secondcigarette, and 30 minutes after
awakeningthe following morning. Subjects
were paidfor studyparticipation,but no other
programmedconsequencesfor task perform
ancewere reported.Prior to the first session,
subjectsreported 1 hour early to familiarize
themselveswith the tasks.Card-sortingtimes
were increasedimmediatelyafter active mari
juana was smoked,but residualeffects were
not observed on this measurethe following
morning.DSSTperformancewasnot alteredby
marijuana smoking at any time during the
study.

The secondstudy of the residual effects of
marijuanaChait, 1990 examinedmultiple
dimensionsof psychomotorperformance,in
cluding simpleandchoicereactiontime, visual
divided-attentionandDSSTperformance.Dur
ing the simple reaction-timetask, subjects
were instructedto pressa key as quickly as
possiblewheneveranasteriskappearedon the
centerof a monitor.During the choicereaction-
time task, subjectspressedone key if a digit
presented on the monitor was even, and
anotherkey if thedigit wasodd. During separ
ate versionsof this task, the location of the
stimuli was either 1 always in the centerof
the monitor, or 2 at randomlocationson the
monitor.The visualdivided-attentiontaskwas
identical to that usedby Chait Chait et al.,
1988aasdescribedabove.The effectsof mari
juana cigarettescontaining0 and 2.1% THC
wereinvestigatedin 9 malesand3 females18
to 26 yr old who reportedusingmarijuana
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between 1 and 3 times per week. Subjects
participatedin two weekendsessionsFriday
eveningthroughMonday morning, separated
by 2 weeks. Each weekend,subjectssmoked
marijuana during 2-hour smoking intervals
scheduledat9:00 p.m. on Friday,Saturdayand
Sundayevenings,andat3:00 p.m. on Saturday
andSundayafternoons.During eachsmoking
interval, subjects receivedfour puffs at both
the beginningof each 2-hour interval and 1
hour into the smokinginterval 8 total puffs
per interval. Puffs consisted of five, 5-s
inhalations and 10-s breathholdswith 45-s
inter-puffintervalsseparatingsuccessivepuffs.
During each weekendsession,all puffs were
from either activeor placebomarijuanacigar
ettes, with order of dose exposure varied
amongsubjects.Performancetesting occurred
on Saturday,Sundayand Monday mornings
between8:00 and9:00 a.m. Subjectswerewak
enedat 7:30 a.m. Prior to the study,subjects
practicedthe tasksduringa week-nightprac
tice sessionandprior to the Friday smoking
intervalon the first weekendsession.Reaction
time to the ‘0’ stimulus was increasedafter
smoking active marijuanathe previous day,
but no other dimension of divided-attention
performancenor anyof the otherpsychomotor
taskswas affectedby previous-daymarijuana
smoking. Theseresults suggestthat smoked
marijuana may produce residual effects on
some measuresof next-daypsychomotorper
formance,but that theseeffects areclearly of
a smallermagnitudethan thoseobtainedim
mediatelyfollowing smokeexposure.Additional
researchon this issueis clearly warranted.

Summary.A numberof important advances
havebeenmadeover thepast15 yearsin the
experimentalanalysisof the effects of mari
juana on human psychomotor performance.
Psychomotorperformancetasks are admini
stered under controlled conditions, objective
measuresof task performanceare being col
lected more consistently, the relationship
betweenmarijuanasmokeexposureandTHC
absorption is more clearly understood,the
behavioraleffects of oral THC doseadministra
tion andnext-day, or residualeffects of mari
juanasmokingarebeingmorecarefully exam
ined, and evaluationsof dose-dependentrela
tionships between THC administration and
performanceimpairment are becoming more
common.

The weight of evidencepresentedin the above
studiesclearly indicatesthatmarijuanaalters
humanpsychomotorperformance,andthatthe
potencyof theseeffects is directly relatedto
THC. When marijuanais smoked,anda suffi
cient amount of THC is absorbedduring the
smoking process,impairment is observedal
most immediately,andeffects last for up to 3
hour.The magnitudeof impairmentis directly
relatedto the amountof THC that is absorbed
duringthe smokingprocess.When marijuana
or THC is administeredorally, the onsetof psy
chomotor impairment is delayed,and the ef
fects occurover a longerinterval of time e.g.,
impairmenthasbeenreported3.5 hr after oral
marijuanaadministration.Althoughlessthor
oughly investigated,some data also suggest
that acutemarijuanasmokingcanresultin im
pairedpsychomotorperformancethe following
day i.e., residual, or next-dayeffects. How
ever, given the complex nature of variables
affectingpsychomotorperformanceunder con
ditions used in these studies, evidence for
residualeffects of marijuanashouldbe inter
pretedwith caution.

It is also clear that the reportedeffects of
marijuanaon psychomotorperformancevary
acrossstudies.Thesestudies,however,differ
along a numberof importantdimensions,in
cluding marijuanaadministrationprocedures,
the extentof marijuanauseby subjectsprior to
studyparticipationi.e., degreeof toleranceto
the effects of THC, prior training andexper
iencewith the experimentaltasks,andcontin
gencies used to maintain task performance
duringstudies.Differencesin studyprocedures
mustbe consideredcarefully when evaluating
evidenceassociatingmarijuanausewith per
formanceimpairment.One techniqueusedby
investigators to adjust for procedural dif
ferencesthat might influence the effects of
marijuanaon psychomotorperformanceis to
use other indicators of marijuanaeffects, in
addition to psychomotorperformance.Heart
rate andsubjectivereports of drug effect are
two commonly usedindicators.By comparing
marijuanaeffects on multiple indicatorsacross
studies, it becomespossible to evaluate the
relativepotenciesof drug usedacrossstudies.
Studiesin whichmeasuresof heartrateand/or
subjective report of drug effects have been
collectedin addition to psychomotorperform
ancehaveconsistentlyreportedthatchangesin
heartrate andsubjectivereport of drug effect
occurat THC dosesthat areequalto or lower
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thanthoserequiredto producechangesin psy
chomotorperformance.Most studiesin which
clear changesin heart rate and/or subjective
report of drug effects havebeenreportedfol
lowing marijuana administration have also
reportedTHC-relatedimpairmentof psycho
motorperformance.Whensufficient THC is ab
sorbedduringmarijuanaadministration,hum
an psychomotorperformanceis clearly im
paired.

Effectsof Marijuanaon Memory

Disruption of memoryhas beencited as the
single, most consistentlyreported,behavioral
effect of marijuana Miller, 1984. Exper
imental testsof memory are also varied but
often canbe categorizedinto testsdirectedat
whathashistorically beenreferredto as"short
term" and "long term" memory. Short term
memoryfunctionsinvolve recollectionsimmed
iately following up to several secondsfrom
initial exposureof the to-be-learnedmaterial.
One example of a test usedto addressshort
termmemoryfunction is the digit spantask.In
this task, subjectsare presenteda progress
ively longerseries of digits andaresoonafter
askedto reproducethem. "Long term" memory
is considereda permanentmemorystorewith
aqualitativelylongerdurationandlargercapa
city than short term memory. Tests of long
term memoryoften entail either free recall or
recognitiontests. In free recall tests,subjects
are presentedmaterial, for example a list of
words, and subsequentlyare asked to repro
ducewhat was presentedwithout an experi
menter-imposedstructureon the orderor other
limitation on how the subject responds.The
subjectcanmakeerrorsof omissioni.e., omit
ting previouslypresentedmaterialor commis
sion i.e., including material not actually
presented.In recognition tests, subjectsare
presentedmaterial,andduringtestingarepre
senteditems which mayor maynot havebeen
initially presented.The subject’s task is to
correctly identify recognizewhat itemswere
or were not originally presented.

Testingthe effectsof marijuanaupon memory
functioning can involve the administrationof
marijuanaat anyof severaltime points.Mari
juanacanbe administeredeitherduringlearn
ing or duringrecall, or duringboth.Marijuana
canalsobe administeredbetweenthe learning
and recall componentsin order to addressthe

possibilityof affecting future, drug-freerecall
of alreadylearnedmaterial.

Studiesprior to 1980 haveobservedthatmari
juanacan inducememoryimpairmentsunder
some conditionsbut not othersand havenot
foundconditionsin whichmarijuanafacilitates
memory. For instance,materiallearnedunder
a marijuanastate and later recalled either
undera drug-freeor a marijuanastateis detri
mentally affectedrelativeto learning under a
non-druggedstate for review, see Ferraro,
1980. Material learnedin a drug-freestate,
however,andlaterrecalledor recognizedunder
a marijuana state is often little affected.
Studies publishedafter 1980 have typically
affirmed this generalizationandhavefurther
examinedthe conditions under which mari
juanacanaffect learningandmemory.

The effects observedupon the digit spantask
by smokingmarijuanahavebeeninconsistent,
andhavenot regularly beenrelatedto either
doseor to whetherthe task requiredrecall of
digit seriesin the orderpresentedor in their
reverseorderi.e., forwardorbackwardrecall.
Smokinga singleTHC-contaiingcigarette1.3
or 2.7%THC impaireddigit recall in 12 mari
juana-experiencedmen, in that the numberof
correctspansandthe longestcorrectspanbe
fore an error was reducedrelativeto smoking
a placebocigaretteHeishmanet al., 1989,see
above. Only the lower dose, however, signi
ficantly reducedthese measuresduring for
ward recall, while only the higher dose pro
ducedtheseimpairmentsduringreverserecall.
Therewere systematicdose-dependenteffects
on heart rate, although the doses produced
similar subjectivereporteffects on "drug high"
and"impairedperformance"on the visual ana
log scales.Chaitandcolleaguesalsofoundthat
marijuanareducedthe numberof digits cor
rectly recalled in a forward recall digit span
taskChait et al., 1988a,seeabove.

In contrastto the abovetwo studies,otherre
portshavenot shownaneffect of marijuanaon
the digit spantask. For example,in one study
subjectsdid not show impairmentson either
the forward or the reverse recall of digit
sequencesafter smokinga 10.7 mg THC-con
tamingcigarettewhentestedin a memorybat
tery which includeda digit spantaskHooker
and Jones, 1987. From these results the
authorsconcludedthat marijuanadid not im
pair immediate"attention." Thereweremany

January1996, TheAdvocate,Vol. 18, No. 1, Page46



differencesamongstudieswhich could account
for the reporteddifferencesin effect including
the type of digit spantaskemployedand the
methodusedto smokee.g., the topographyof
smoking was controlled in the studies by
HeishmanandChaitbut smokerssmokedfree
ly in the Hookerstudy.

In several studies involving tests of longer-
term memory, marijuana administration
slowedretrieval of informationbut the degree
of impairmentwas not necessarilycorrelated
with the degreeto whichmemorywasrequired.
For example, Block and Wittenborn 1986
examinedthe effects of smokingmarijuanaon
the ability of 24, marijuana-experiencedmed
ian of 2.5 marijuanasmoking occasionsper
week during the preceding6 monthsmen to
quickly identify whether two, tachistoscop
ically-presentedletters had the same name
e.g., "AA", "aa" or "aA" or not Block and
Wittenborn, 1986. An assumptionwas that
lessmemoryretrievalis requiredon same-case
i.e., "AA" thanon meresame-namee.g.,"aA"
trials, and if marijuanaspecifically affected
retrievalthe reactiontimesduringsamename
trials would be more markedly increased.
Smokinga 10 mg THC-containing marijuana
cigarette significantly slowed reaction times
during all types of trials, equally, suggesting
that the drug did not differentially affect
retrieval requiring a greatermemory depen
dency.

In otherstudies,Block andWittenborninvest
igatedwhethermarijuanaproducedmore un
commonassociationsandgreatervivid imagery
during recall, and also whether these effects
affectedthe degreeof memoryretrieval.In one
study, 36 subjectswith marijuanahistories
weretachistoscopically-showna categoryword
e.g.,FRUIT andsubsequentlywere required
to identify whethera noun e.g.,APPLE be
longedto thatcategoryBlock andWittenborn,
1984a. Also manipulatedwas the degree of
familiarity of thepresentednounsAPPLE is a
more commonexampleof fruit thanis TAN
GERINE to determine whether marijuana
specifically promoteduncommonassociations.
Non-druggedsubjectstypically respondfaster
to commonassociationsrelative to uncommon
associations.If, indeed, marijuanaincreases
the probability of uncommonassociations,the
authors reasonedthat this would result in
equalizedreactiontimes during common and
uncommontrials.

Smokinga 10 mg THC-containingmarijuana
cigarettedid not affect error ratesrelative to
placebo control in this study Experiment 1,
Block andWittenborn,1984a.Marijuana did
slow reaction times during all types of trials,
relative to placebo.The differential, however,
betweencommon and uncommontrials was
similar betweendrug and placebo conditions
suggestingthat uncommonassociationswere
not promotedby marijuana.

In a subsequentexperimentExperiment 2,
Block andWittenborn, 1984a,other subjects
were required to identify whethertwo nouns
belonged to the samecategorye.g., APPLE
PEACH or APPLE APPLE or different cate
gories e.g., APPLE BLUEBIRD andthe de
greeof familiarity of the nounswasagainman
ipulated. In this experiment,marijuanapro
duced a "marginally significant" increasein
errors on "different" trials but in no other
conditionswere the differencesbetweendrug
andplaceboconditionssignificant.The results
of this experimentwere consistentwith the
others leading the authors to concludethat
marijuana did not differentially impair
semantic-memoryretrieval.

Block andWittenbornfurther investigatedthe
potential interaction betweensmoking mari
juanaand the generationof unusualassocia
tions on memory. In these studies, subjects
werepresentedwith a categorynamefollowed
by a lettere.g., "WEAPON-G", and theyhad
to namean instanceof that categorybegin
ningwith that lettere.g.,"GUN" Experiment
2, Block and Wittenborn, 1985. Eachletter-
categorycombinationhada "target" instance.
The "target" was the instancemost frequently
produced with the specified letter by non-
druggedsubjects.Commontargetsweremixed
with "uncommon targets" which began in
stances infrequently given. Normal, non-
druggedsubjects,showa markedfacilitationin
their speedof respondingto, andin the num
ber of examplesproducedfor, commonletter-
categorycombinations.The results indicated
that, relative to placebo,smoking a 10 mg
THC-containingcigarettereducedthe advant
age that commontrials hadrelativeto uncom
mon trials, both in termsof percentof targets
obtainedandin responserate,but not in terms
of reactiontime. Theseresultswerethus con
sistent with those from their earlier study
Block and Wittenborn, 1984ain which they
found thatmarijuanadid not differentially
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reducethereactiontimeadvantageoncommon
versusuncommontrialsandsuggestedtothem
thatassociativeprocesseswerenotaltered.
Contrarytothisearlierreport,however,there
wasevidencethatuncommonassociationswere
beingpromotedbymarijuana.Inasubsequent
study,Blockandcolleaguesfoundfurtherevi
dencethatuncommonassociationscouldbe
producedbysmokingmarijuanaduringfree
andconstrainedassociationtestsBlocketal.,
1992.

BlockandWittenbornalsoinvestigatedwhet
hervisualimagerycouldbemoreeffectively
usedtofacilitatepaired-associatelearning
whileundermarijuana’seffectsBlockand
Wittenborn,1984b.Subjectsweredividedinto
equalgroupswhoeithersmokedaplaceboora
10mgTHC-containingcigaretteandweregiv
enpaired-associatelearningwithhigh-imagery
nouns.Ineachgroup,halfthesubjectswere
instructedtousevisualimageryduringlearn
ingandhalfwerenotinstructedinanyspecific
learningtechnique.Instructionstousevisual-
imagerywasexpectedtoenhancelearningand
memoryunderbothplaceboandmarijuana
conditions.Theauthorsreasoned,however,
thatifmarijuanaenhancedvisualimagery,
thenthesubjectswhosmokedmarijuanaand
werealsotoldtousevisualimageryshould
showgreaterimprovementthantheplacebo
grouptoldtousevisualimagery.

Theresultsshowedthatmarijuanadidnot
impairrecallrelativetosmokingplaceboBlock
andWittenborn,1984b.Instructionstouse
visualimageryduringpairedassociateslearn
ingenhancedrecallunderbothplaceboand
marijuanaconditionsequally,relativeto
comparableno-instructionconditionsBlock
andWittenborn,1984b.Theseresultssug
gestedthatmarijuanadidnotenhancevisual
imageryrelativetoplaceboconditions.In
addition,whenthe‘vividness’oftheimages
usedtoformthepairedassociationswasinde
pendentlyratedfollowingtherecalltests,mari
juanawasfoundtosignificantlydecreasethe
vividnessscores.Thesomewhatsurprising
resultthatmarijuanadidnotimpairrecall
mayhavebeendose-limitedforinsubsequent
studiesinwhichsubjectssmokedcigarettes
containingagreaterTHCyield19%,mari
juanaproducedclearimpairmentsonpaired-
associaterecall,recallofprosematerial,and
upontheimmediateanddelayedrecallofword
listsBlocketal.,1992.Theresultsofthese

seriesofexperimentsbyBlockandcolleagues,
overall,indicatesthatmarijuanacanimpair
recall,anddoesnotenhanceunusualassocia
tionsorthevividnessofimageryinaway
whichfacilitatesmemoryorlearning.

AsBlockandcolleagueshadreportedBlocket
al.,1992,otherresearchershavealsoreported
thatsmokingmarijuanacanreducetherecall
ofwordsfrompresentedwordlistsBlocketal.,
1992;Wetzeletal.,1982;ZacnyanddeWit,
1989b.Chaitandcolleaguesreportedthat
smokingmarijuanacigarettes2.9%THCsig
nificantlyreducedthenumberofrecalled
wordsimmediatelyfollowingtheirpresentation
inwordlistsrelativetosmokingplacebocigar
ettesChaitetal.,1985.Theseresearchers
alsofoundthatmarijuanaincreasedthe
amountoftimetocompleteaplayingcardsort
ingtaskandimpairedsubjects’perceptionof
timeintervals.Whenthesesubjectsweresub
sequentlytestedinthemorningfollowing
smokingtodeterminewhethertherewere
"hangover"effectsofmarijuana,onlytheper
ceptionoftime,however,wasimpaired.

Perez-Reyesandcolleaguesinvestigatedthe
effectsofTHConfreerecallPerez-Reyesetal.,
1991.Intheirstudy,subjectssmokedsixpipe
bowlsof0.4mgfkgmarijuanacontaining2.57%
THCseparatedby1-minuteintervals.Before,
andthenat30,60,and120mmaftersmoking
marijuanathesubjectsweretestedinafree
recalltaskinwhichtheywerepresented24
wordsonacomputerscreenandthenweregiv
en5mmtotypeoutasmanyofthesewordsas
theycouldremember.Atimeestimationanda
timeproductiontaskwerealsoadministeredat
theseintervals.Atotherintervalsfollowing
smoking,heartrate,subjectiveratingsof
"high"andplasmaTHCconcentrationwascal
culated.Smokingmarijuanaelevatedheart
rate,subjectiveratingsof"high",andthe
subjectivetimeratedeterminedinthetime
estimationandproductiontasksPerez-Reyes
etal.,1991.THCalsoimpairedtherecallof
wordsduringthefreerecalltasks.Smoking
marijuanahasalsobeenreportedtoreduce
recallofwordsfromwordlistsinotherstudies
andintheabsenceofeffectsonremotelong
termmemoryWetzeletal.,1982;Zacnyand
deWit,1989a.

Marijuanahasalsobeenfoundtoaffectshort
storyrecall.Marijuana-experiencedsubjects
recalledfewergistelementsfromshortstories
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aftertheysmokeda10.7mgTHC-containing
cigarette,relativetoplacebo,underdelayed
freerecallconditionsHookerandJones,1987.
Thisimpairmentondelayed,free-recallof
shortstorieswascharacterizedbybothomis
sionsandbyintrusionsofrecentlyacquired
information.Theperformanceofthesesame
smokerswasnotimpairedwhenmemorywas
evaluatedunderless-demandingconditions,in
cludingduringtestsforshortstoryretention
duringimmediaterecall,thelearningandlater
recallofwordandpaired-associatelists,and
duringthecontrolledretrievalofwordsguided
bylinguisticassociationproductionofin
stancesofwordsbeginningwithaspecifiedlet
ter.Theseresultsweresimilartothosefound
undersimilardosingconditionsbyBlockand
Wittenborninthatpaired-associaterecallwas
notadverselyaffectedBlockandWittenborn,
1984b,butwereunlikethosefoundwhentests
wereconductedwithcigarettescontaininga
greaterTHCcontent19%inwhichbothim
mediateanddelayedrecalloftext,pairedasso
datelearning,andlearningofwordlistswere
adverselyaffectedBlocketal.,1992.In
examiningthesestudiesitseemspossiblethat
increasingtheTHCdosageorincreasingthe
demandsofthememorytaskmayrevealsimi
larimpairmentsonlearningandmemorypro
ducedbymarijuananotobservableunderless
demandingconditions.

Marijuanamayhaveeffectsuponlearningnew
behavior,performingpreviouslylearnedbehav
ior,orboth.Ausefulparadigmthatdifferent
iallyaddressesadrug’spotentialtoaffect
acquisitionofnewbehaviorversusperformance
ofpreviously-learnedbehavioristherepeated
acquisitionprocedureBorenandDevine,
1968.Thisproceduretypicallyhastwocom
ponents.Duringonecomponentasubject
learns,denovo,anewtask,suchasaparti
cularsequenceofresponsekeyswhichmustbe
pressedtoproduceareward.This"acquisition"
componentalternateswithinatestsession
witha"performance"componentduringwhich
thesubjectcompletesapreviously-learned
sequenceofresponse-keypresses,anditscor
rectcompletionalsoresultsinreward.The
repeatedacquisitionprocedurehasbeenused
todisentangletheeffectsonacquisitionversus
performancebyavarietyofdrugsusingboth
humanandnon-humansubjectse.g.,Higgins
etal.,1987;McMillan,1988;Schuizeetal.,
1988;Thompson,1973.

Usingthisprocedure,Kamienandcolleagues
examinedtheeffectsofplacebo,10mg,and20
mgTHC-containingcapsulesonacquiringnew
sequencesandperformingpreviously-learned
sequencesofnumerickeypadpressesreinforced
withmonetaryrewardKamienetal.,1994.

TheyfoundthatbothdosesofTHCsignificant
lyincreasedthepeakpercentageoferrors
duringacquisitioncomponentsbutnotduring
performancecomponents,relativetopre-drug
levels.TheeffectofTHCdoseonpercent
errorsdidnotshowasignificantdoseby
componentinteraction,however,indicating
thatbehaviorwasnotnecessarilymoresensi
tiveduringacquisitionthanbehaviorduring
performance.Similardisruptionsofinitial
learningwerereportedfollowingmarijuana
smokinginasecondstudyusingtherepeated
acquisitionprocedureKellyetal.,1994a.
Kamienetal.observedthattheirresultswere
incontrasttorepeatedacquisitionstudies
involvingnon-humansubjectswhichdemon
stratedalackofsignificanteffectsbyTHCon
repeated-acquisitionperformanceMcMillan,
1988;Schulzeetal.,1988;ThompsonandWin
sauer,1985andalsotorepeatedacquisition
studiesusinghumanssubjectswithother
drugswhichhaddemonstratedselectiveeffects
onacquisitionbutnotperformanceBickelet
al.,1991;Higginsetal.,1987;Thompsonand
Moerschbaecher,1979.

Summary.Althoughseveralstudieshavedocu
mentedthatmarijuanacanaffectmemory,the
acuteeffectsofthisdrugaretypicallymodest,
atleastincomparisontoeffectsreportedwith
otherbehaviorally-activedrugs.Freerecall,in
whichto-be-learneditemsandtheirrecalloc
curwithmarijuanapresent,isoftenimpaired,
andthemajorimpairmentisoftenreflectedby
intrusionsofnovelitems.Also,thefewstudies
evaluatingtherecallofprosematerialhave
generallyreporteddeleteriouseffectsofTHC.
Marijuanaeffectsuponrecallinthedigit-span,
recognition,andpaired-associatetaskshave,
however,beeninconsistent.Typically,once
somethingislearned,recallislittleimpaired
bymarijuanaifmarijuanaispresentonlydur
ingrecall.Assuch,theweightoftheavailable
evidencerelatingtheacutemarijuanauseto
memoryimparimentsuggeststhattheeffects
areinconsistentandofsmallmagnitude,at
most.However,itisequallyimportanttore
cognizethatmanyquestionshavebeenleft
unansweredbystudieswhichhaveexamined

1
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marijuana’seffectson memory.The answersto
thesequestionscould prove critical to under
standingthe ramificationsthatmarijuanause
mayhaveuponhumanmemory.

In contrast, marijuana reduces acquisition
efficiency when new informationis presented
followingmarijuanaadministration,at leastin
humans.While the parametersunder which
this disruption occurs remainsunclear, it is
certainlypossiblethataninitial acuteimpair
mentin learningcouldresult in recurringprob
lemsfor a student,given the cascadingnature
of our educationalsystem. In addition, re
peateduseof marijuanaby studentswho are
continuouslypresentedwith new information
in school settingscould producea significant
educationalhandicapif acquisitionis disrupted
or delayedon a recurringbasis.

Effects of Marijuana
on Temporal Processing

With considerableconsistencyresearchersprior
to the 1980shavereportedthatmarijuanacan
alter temporal processing for reviews, see
ChaitandPierri, 1992; Klonoff, 1983. Exper
imentally, temporal processinghas beenad
dressedusingthreemethods:temporalestima
tion, production, and reproduction.Temporal
estimationrequiresa subject to verbally esti
matein seconds,minutes,etc. thedurationof
an interval betweentwo events producedby
the experimenter.In temporalproduction,the
subjectis requiredto initiate two eventssepar
atedby an intervalwhosedurationis intended
to matcha specifieddurationindicatedby the
experimenter.In temporal reproduction, the
experimenterinitiatestwo eventsseparatedby
an interval, the subjectis thenrequiredto first
estimatethedurationof this interval andthen
must reproducethe interval by inserting it
betweentwo, self-initiatedevents.

Generally,theseearlierreportshaveindicated
that the perceptionof time occurringbetween
eventsis acceleratedduringmarijuanaintoxi
cation in that time estimatesof durationsin
terveningexperimenter-generatedevents are
overestimated during temporal estimation
taskse.g.,CappellandPliner, 1973; Jonesand
Stone,1970,while subject-generatedintervals
of time intendedto matchtemporaltargetsare
under-producedduringproductiontaskse.g.,
Carlini et al., 1974; Vachonet al., 1974; Bach-
manet al., 1979.Marijuanaeffectsin tempor

al reproduction tasks have been less well
studied.In onestudyinvolving a temporalre
productiontaskmarijuanausefailed to signifi
cantly affect performanceDornbush et al.,
1971.

More recentstudies have also reported that
acutemarijuanausecan affect temporalpro
cessing. Hicks and colleaguesrequired four
malemarijuanausersto depressfoot pedalsfor
durationsthat subjectsestimatedwereequiva
lent to 5, 10, 20, 30 or 45 s Hickset al., 1984.
The subjectswere testedin this temporalpro
duction taskbefore,andat 30, 60, and 120mm
after either smoking a placeboor a 1.29 or
4.61% THC-contaiingcigarette.The subjects
were explicitly instructednot to count or to
otherwise"mark time" duringthesetasks.The
results indicatedthat the subjectsunder-pro
duceddurationsrelativeto targetdurationsfol
lowing the smokingof eitherconcentrationof
theTHC-containingcigarettesrelativeto place
bo marijuana.

Becausemarijuanacan impair memoryfunc
tions seeabove,Hicks andcolleaguestested
whether the under-productionsof durations
they observedin their first study were attri
butableto the disintegrationof memoryfor a
duration after it had passed.In this study,
threemaleandthreefemaleexperiencedmari
juana users smoked either placebo or 1.0%
THC-containingcigarettes.A blockof time-pro
ductiontrials wasadministeredto the subjects
beforeandat 15, 45, and80 mm post-smoking.
During thesetrials the subjectswererequired
to countsilently at a subjective1-s rateto 120
and to say "30," "60," and "120" as they were
reached.Theexperimenterrecordedthe actual
clock durationat eachof thesereportedtime
points. It was predictedthat countingwould
eliminate the possibility that memory loss
could mediate under-productions of time.
Despitethe fact that subjectscountedduring
the time productiontrials, smokingthe THC
containing cigarettes,resulted in under-pro
ductions of interval. These results led the
authorsto concludethatthe THC-inducedim
pairmentsof time productionwere evidentas
time passedandnot solely in the memoryfor a
duration after it had passedHicks et al.,
1984.

Other recentstudieshaveexaminedthe effects
of marijuanaupon temporalprocessing.Chait
andcolleaguesChait, 1990; Chaitetal., 1985
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examinedthe effects of smokingmarijuanaon
performancein time productiontasksin exper
iencedmarijuanausers.In onestudy,14 male,
experienced marijuana smokers took five
standardizedpuffs from eachof two cigarettes
containing either placebo or 2.9% THC, and
were given a test battery which included a
time productiontask20 minutesbefore smok
ing the first cigarette,25 minutes after the
first cigarette,20 minutesbefore the second
cigarette, and 25 minutes after the second
cigarette.In addition,the subjectsweretested
30 minutesuponawakeningthe nextmorning
to determineif there were "hangover"effects
attributable to the previous evening’s mari
juana use. For the time production task, the
subjectswereinstructedto producea 10-stime
interval by saying"START" and then"STOP"
whentheybelieved10 s hadelapsed.Following
this "10-s test", the subjectswere requiredto
take anothertestonly at the longer interval of
30 s. Marijuana but not placebo significantly
shortenedproducedintervals relative to real
time during the 30-s tests. Time production
was not alteredby marijuanaduringthe 10-s
tests.Contraryto theseacutemarijuanaeffects
for under-producing time intervals, when
tested the next morning following smoking,
time intervalswere significantly longerduring
both the 10-s and the 30-s tests following
marijuanabut not placebosmoking.

The "morning after" effect by marijuanaof
lengthening produced intervals, relative to
placeboChait et al., 1985,wasnot replicated,
however, in a subsequentstudy by thesere
searchersChait, 1990.In this latterstudy, 12
regular marijusnasmokerseither received40
standardizedpuffs of placebo or of a 2.1%
THC-containing cigarette distributed during
the late afternoon and evening hours of a
weekendFriday evening- Sundayevening.
The subjects were given a battery of tests
includinga time productiontest eachmorning
following an eveningof smoking.During time
productiontests,subjectswereto indicate"30",
"60", or "120" whentheybelievedthat 30, 60,
and 120 s hadelapsedsincean experimenter-
initiated signal. Subject-producedintervals
werelonger thantargetedintervalsduringthe
morningsfollowingbothplaceboandmarijuana
smoking.The subject-producedintervalswere
significantly shorter during the morning
following marijuana,relativeto placebosmok
ing, however,which was an effect opposite to
that seenduringtheir earlierfindings Chait et

al., 1985. The authors suggestedthat addi
tional study, preferably including multiple
methodsof evaluatinghumantime perception,
was requiredbefore the determinantsof this
discrepancycould be isolated.

Perez-ReyesandcolleaguesPerez-Reyeset al.,
1991examinedthe disruptiveeffectsof smok
ing marijuanaupon time estimationandpro
ductionseeabovein discussionsof marijuana
effectsupon memory for additionaldetails. In
their study,subjectssmokedsix pipe bowls of
0.4 mg/kg marijuanacontaining 2.57% THC
separatedby 1-minute intervals. At 30 mm
prior to, andat 30, 60 and 120 mm following
smokingthe subjectswere given time estima
tion and time productiontasks. In the time
estimationtask,a computerdelimited a time
interval and the subjectwas requiredto esti
mateits duration.In thetime productiontask,
the computerstateda verbal standardin time
unitsandthe subjectattemptedto delimit the
interval. THC hada profound effect on time
estimationandproduction,aswell asincreased
the subjective"high" andheartrate.

Summary. Marijuana appearsto accelerate
time in that when subjectsare askedto pro
ducea given interval they under-producethe
target interval, and when asked to estimate
theintervaloccurringbetweentwo experiment
er-delimited events, they over-estimateit.
Futureresearchwill likely further clarify the
conditionsunderwhich marijuanaimpairs tem
poral processing,and also the potential dis
sociationof marijuana’seffects upon temporal
informationprocessingfrom its effectsuponthe
processingof otherinformation.As such,mari
juanausemayhavedetrimentalconsequences
for humanbehaviorunder conditionsin which
temporalprocessingis animportantdimension.

Marijuana andSocial Behavior

Drugsaltera numberof dimensionsof human
social behavior e.g., Stitzer et al., 1981b.
Under controlled conditions, dose-related
changesin a variety of social behaviors, in
cluding verbal, cooperative and aggressive
behaviorshavebeenidentified.

A series of studiesof the effects of drugs on
humanverbalbehaviorhavebeenconductedby
Stitzer and colleagues.Most drugs of abuse,
including alcohol,stimulants,barbituatesand
opiatesincreasehumanverbalbehaviore.g.,
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HigginsandStitzer,1988; Stitzeret al., 1981a;
Stitzeret al., 1978; Stitzeret al., 1984. It has
beensuggestedthat the reinforcing effects of
drugsmay be influencedby such changesin
verbal behavior e.g., Stitzer et al., 1981b.
Higgins and Stitzer examinedthe effects of
marijuanaon verbalrespondingby onemem
ber of asocialdyadHigginsandStitzer,1986.
Male and female occasionalmarijuanausers
more than one smokingoccasionper month
smokedmarijuana0, 1.01, 1.84 and 2.84%
THC usinga pacedsmokingprocedure.Both
membersof a dyad smokedmarijuanacigar
ettes,but only the subject determinedarbi
trarily receivedTHC. Sixty-mm experimental
sessionsbegan2 mm after marijuanaadminis
tration. Experimentalsessionsoccurredthree
times perweek,andeachsubjectreceivedeach
doseprior to onesession.Both membersof the
dyad wore voicemicrophonesduringsessions,
allowingfor automatedmeasurementof speak
ing duration.Prior to the study, dyadsparti
cipatedin daily practicesessionsuntil stable
ratesof verbalrespondingwereobservedacross
sessions.Subjectswerepaid for participation,
but no otherexperimentally-programmedcon
sequencesforverbalrespondingwerereported.
Dose-relateddecreasesin speakingduration
wereobserved.Thesesamedosesproducedin
creasesin heart rate and verbal ratings of
"high." In contrast,undersimilarexperimental
conditions, other drugs with abuse liability
e.g., alcohol, stimulants, opiates produced
increasesin humanverbalbehavior.

HeishmanandStitzerextendedthe analysisof
effectsof marijuanaon humanverbalbehavior
by determiningwhethermarijuanainfluenced
the reinforcing efficacy of verbal interaction
HeishmanandStitzer,1989.Male marijuana
users78% reportedusingmarijuanaon more
thanone occasionper month, and thesesub
jects averaged2.6 occasionsof useper week
smokedmarijuana0, and 2.7%THC usinga
pacedsmokingprocedureconsistingof 8 puffs
adlibitum durationwith 10-sbreathholdand
40-sinter-puff intervals.Subjectsparticipated
in six sessions,eachconsistingof four 30-mm
trials. Trials occurredin isolated rooms and
consistedof 10 discrete choices.Each choice
determined whether or not speaker head
phones,which allowedverbalinteractionswith
anotherperson located in a different room,
would be operativefor the next3-minute.Only
the subject smokedmarijuanacigarettesand
the otherpersonwas instructedto be ready to

talk when the subject activated the head
phones.Choicebehaviorandspeakingduration
weremonitored.Dyadsdid not practiceprior to
the study,and subjectswere paid for partici
pation, but no other experimentally-pro
grammedconsequencesforheadphonechoiceor
speakingdurationwere reported.Modest de
creasesin speakingdurationsandheadphone-
on choiceswere observed,but thesechanges
were not statistically significant. Thesesame
dosesproducedincreasesin verbal ratings of
"high," ‘liking," and"drugeffect." In summary,
these results suggest that at pharmacolog
ically-active doses, marijuanaproducesmin
imal changein subjectpreferencefor engaging
in verbalinteraction.

The effectsof marijuanaon socialbehaviorand
verbal interactionhavealso beeninvestigated
by Fischman and colleagues in residential
studiesexaminingthe effects of marijuanaon
multiple dimensionsof humanbehavior, in
cluding food intake,tobaccocigarettesmoking,
allocation of time to availableactivities, and
taskperformancerate andaccuracyfor over
view see,Kelly et al., 1990. In thesestudies,
groupsof threemale subjectswere exposedto
standardizeddaily schedulesfor the duration
of a study typically 10-18 days. Subjectsre
mainedsocially isolatedwhile participatingin
a variety of work tasks every day from 9:00
a.m. until approximately5:00 p.m. Between
5:00 p.m. and bedtime midnight, subjects
could engagein avariety of recreationalactivi
ties alonein their private areasor in a com
monsocial-accessarea.During thesocial-access
period, trainedmonitors recordedthe amount
of time spentin social areasin the presenceof
other subjectssocial interaction, as well as
the amountof time subjectsspentspeakingto
each other verbal interaction. Subjectswere
required to remain in their private areas
sleepingor restingin bedbetween12:00 a.m.
and 9:00 a.m.

Usingthe generalconditionsof the residential
studiesdescribedabove,Foltin andcolleagues
Foltin et al., 1989ainvestigatedthe effectsof
marijuanaon social andverbal interactionin
four groupsof subjects22 to 38 yr old who
were occasionalmarijuanausers2 cigarettes
per weekto 3 cigarettesper day. Four identi
cal marijuana cigarettes0 or 1.84% were
smokedper day, usinga pacedsmokingproce
dure consisting of five 5-s puffs with 10-s
breathholdand45-sinter-puff intervals.All
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subjectsreceivedthe sameTHC concentration
0 or 1.84% THC eachday. Cigaretteswere
smoked immediately prior to both the work
and social-accessperiods, and two additional
cigarettesweresmokedduringthesocial-access
period at 7:25 p.m. and 10:00 p.m. Every sub
ject smokedbothplaceboandactivecigarettes
in 2- or 3-consecutiveday intervals. Subjects
werepaidfor participation,butexperimentally-
programmedconsequencesfor verbalrespond
ing were not imposed while data were ob
tained. Marijuana effects were dependenton
the baselinelevel of verbal interaction.Mari
juana increasedverbal interaction in three
groupsthathadhigh baselinelevels of verbal
interaction,but hadno effect on verbalinter
actionin a fourth group that hadlow baseline
levels of verbalinteraction.

In thepreviousstudy,few socialactivitieswere
available that did not require verbal inter
actionasarequirementof participation.Under
these conditions, subjects were ‘forced’ to
interactwhen they were together.Foltin and
Fischman1988extendedtheanalysisof mari
juana effects on social andverbal interaction
by providinga wider varietyof social activities
duringsocial-accessperiods,including options
that did not require verbal interactione.g.,
watchingvideo-tapedmovies. In this study,
social behaviorandverbalinteractiondid not
covaryin themannerobservedin the previous
study.The THC concentrationin the smoked
marijuanawas alsoincreasedin this study0
vs. 2.7%THC. Two groups19 to 30 yr old of
threeoccasionalmarijuanausers2 cigarettes
per week to 3 cigarettesper day smokedfour
identicalmarijuanacigarettesper dayasin the
previous study. Cigaretteswere smoked im
mediately before andhalf-way throughboth
the work and social-accessperiods. Subjects
werepaidfor participation,but experimentally-
programmedconsequencesfor verbalrespond
ing werenot imposedwhile thedatawerecol
lected. In both groups,regardlessof baseline
levels of verbal interaction, marijuana de
creasedverbalinteractionbut hadno affect on
the amountof time subjectsspentundersocial
conditions.Whensubjectssmokedactivemari
juanathey spentequal amountsof time with
eachother, but they spokeless frequently.It
remainsunclearwhetherthis outcomewas re
lated to the higher potency of the marijuana
cigarettesusedin this study, or to the separ
ation of social andverbal interactionafforded
by the wider rangeof social activities.

Rachlinski examined interpersonal space
betweensubjectsin the previousstudy as a
function of smoked marijuanaRachlinski et
al., 1989. Interpersonalspacewas operation
ally definedas the physicaldistancebetween
subjectswho wereinteractingsocially,andwas
measuredfrom the locationsof subjectswhen
they were interacting socially. Marijuana-
induced decreasesin verbal interaction re
ported in the previousstudy were associated
with increasedinterpersonaldistancesindicat
ing that subjects kept greater distances
betweenthemselveswhen socially interacting
following activemarijuanaadministration.

In a recent study Kelly and colleagues
described marijuana’s effects on social and
verbalbehaviorwhenthe drugwasself-admin
isteredKelly et al., 1994b.Whensubjectsself-
administeredactivemarijuana,socialbehavior
was not changed,but verbal interactionwas
againdecreased.Whenplacebomarijuanawas
self-administered,changesin social or verbal
behaviorwere not observed.

Theeffectsof marijuanaon aggressivebehavior
havealso beeninvestigated.Myerscoughand
Taylorinvestigatedthe effectsof marijuanaon
humanaggressivebehaviorusinga well-stand
ardizedlaboratoryprocedureMyerscoughand
Taylor, 1985.Thirty malesubjectsparticipated
in experimentalsessionsconsistingof 33 com
petitive signaledreactiontime trials. Thecom
petitorwasan experimentalconfederate.Prior
to eachtrial, subjectsselecteda shockintensity
to be deliveredto the other participant.High
intensity shockswere selectedon every trial
throughouteachsessionby experimentalcon
federates.After eachtrial, theparticipanti.e.,
subject or experimentalconfederatewith the
slower reaction time ostensibly received the
shockselectedby the other participant.Feed
backlights wereilluminatedafter eachtrial to
indicatethe intensityof shockselectedby the
experimentalconfederate.Aggressivebehavior
was operationallydefinedas the delivery of a
noxiousstimulus to anotherindividual shock
intensitiesselectedby subjectsprior to each
trial. Subjectswererandomlyassignedto low,
moderateor high dosegroups,and50 minutes
prior to an experimentalsessionconsumedbev
eragescontaining 0.10, 0.25 or 0.40 g/kg of
THC,respectively.Subjectswerepaidfor parti
cipation, but experimentally-programmedcon
sequencesfor shock-intensitychoiceswere not
imposed.Practicewasnot providedto subjects
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prior to the first session. Shock intensity
selectionswereinverselyrelatedto THC dose.
Similar results were obtainedin an earlier
study usingsimilar dosing conditionsandex
perimentalproceduresTaylor et al., 1976.

This sameparadigmhasbeenusedextensively
for the investigationof the effectsof alcoholon
humanaggressivebehavior.In contrastto mar
ijuana’s aggression-reducingeffects, dose-
relatedincreasesin shock-intensityselections
havegenerallybeenreportedfollowing alcohol
consumptione.g.,Taylor andGammon,1976;
Tayloret al., 1979.

Cherekand colleaguesChereket al., 1993,
using a differnt laboratory procedure, also
examinedthe effects of marijuanaon human
aggressivebehavior.Eight malesubjects,19 to
39 yr old, who reported using marijuana
betweenoneandfour timesper month,partici
patedin six 25-mm sessionsper dayover an 8-
hr day. During sessions,subjectresponseson
three different levers were maintained by
points which could be exchangedfor money,
escapefrom point subtractions,or ostensibly
subtractingpoints from anotherparticipant
depicted as participating in the study at
anotherlocation,respectively.Administeringa
noxiousstimuluspointsubtractionto another
individual servedasaggressivebehaviorin this
procedure.A computer was programmedto
simulate the other participant; periodically
during sessions,points were subtractedfrom
the subject,andthesepoint subtractionswere
attributedto the otherparticipant.Onemari
juana cigarette0, 1.75, 2.57, or 3.55% THC
was smoked 15-mm before the secondsession
accordingto apaced-smokingprocedure.Cigar
ette smoking consistedof ten 3-s puffs, with
10-s breathholdsand 17-sinter-puff intervals.
Eachsubjectsmokedeverydoseon two experi
mentaldays,with 72 hr separatingsuccessive
activedosedays.In this procedure,marijuana
increasedaggressiverespondinganddecreased
respondingmaintainedby point presentations.
No drug effects were observedon escapere
sponding.The2.7%THC and3.57%THC doses
affectedbehaviorfor 0.5 and 2 hr after drug
administration,respectively.In contrastto the
effects of marijuana, Cherekand colleagues
have generally found that alcohol increases
humanaggressivebehavior using this labor
atoryproceduree.g.,Chereket al., 1985.

Clear differencesin routeof THC administra
tion and experimental procedureswere ob
servedbetweenthesetwo experimentalstudies
of the effectsof THC on humanaggressivebe
havior. Additional studieswill be requiredto
understandthe relationshipbetweenTHC, en
vironmental context, and human aggressive
behavior.

Theeffectsof marijuanaon humancooperative
behaviorhavealsobeenexaminedin a seriesof
two residentialandone non-residentialstudy
Kelly et al., 1992. During daily work and
social-accessperiods, subjectshad accessto
time-basedpreferredandnon-preferredactiv
ities, includingthe DSSTseeabove.Accessto
preferredactivities was contingentupon the
availability of points that could be acquired
while participatingin non-preferredactivities.
Whileparticipatingin non-preferredactivities,
eachsubjectcould chooseto distribute points
equallybetweenall threegroup membersco
operativebehavioror to keepearnedpointsfor
himself non-cooperative behavior. Three
groupsof adult male subjects21 to 38 year
old whoreportedregularuseof marijuana0.5
to 35 occasionsper weekparticipated.Social-
accessandwork periodswere 3 or 6.5 hourin
duration.Marijuanacigarettes0.00 or 2.28%
THC were smokedprior to eachperiod,anda
secondcigarettewassmokedhalf-waythrough
the 6.5 hour periods. Cigaretteswere smoked
usinga pacedsmokingprocedureconsistingof
five, 5-s puffs with 10-s breathholdand 45-s
inter-puff intervals. Daily schedulesandcon
ditionsassociatedwith engagingin cooperative
behavior varied across studies, and subjects
weretrainedon all aspectsof the studyprior to
the first day. Marijuana disruptedDSSTper
formanceandincreasedverbal-reportsof drug
effect, but had no affect on cooperative
behavior.

Summary.Althoughrelativelyfew studieshave
beenconductedon the effects of marijuanaon
social behavior, clear changesin verbal and
aggressivebehavior have been reported fol
lowing marijuanause. In addition, the effects
of marijuanaon social behaviorcan be influ
encedby social context. Giventhe relevanceof
socialcontextin manylegal issues,it is unfor
tunatethat ourunderstandingof marijuanaef
fects on social behavioris so limited. Much of
the behavior of humansoccursin social con
text, and social variables can also influence
many dimensionsof behavior,in addition to
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social behavior. For example,memory and/or
psychomotorperformancecanbeinfluencedby
social context.Giventhe potential importance
of socialcontextandsocialbehavior,additional
studies manipulating social variables in the
study of the behavioraleffects of marijuanais
of central importance.

Summaryand Conclusions

Evidencepresentedin this reviewclearly indi
cates that marijuana produces effects on
psychomotorperformance,memoryandlearn
ing, temporalprocessing,and social behavior.
Where marijuanahasbeenshownto haveef
fects,almostinvariably theseeffectshavebeen
construedto be detrimental.Consideringthat
the experimentalbehaviorsstudiedarelikely
correlatesof componentsof morecomplex,inte
grated day-to-daybehavior, marijuanause
shouldbe viewed as potentially disruptive to
education,work performance,anda variety of
behaviors involving complex psychomotor
control, such asdriving an automobile.

The available evidence also clearly demon
stratesthat the amountof THC is an impor
tant determinantof the magnitudeof mari
juanaeffects. However, it is often difficult to
ascertainwhat the actual dose is in many
experimental studies and to subsequently
extrapolatethis dose to real-life usage.For
instance,although the concentrationof THC
andthe weight of cigarettessmokedis usually
provided in studiesinvolving smoked mari
juana,the actualamountof THC deliveredcan
be variable due to variability in smoking
topography. Studiescontrolling the volume of
smokeinhaled, breatholdduration, andthose
which assayplasmaTHC levels provide the
clearestevidencefor dose-responserelation
ships, but since very few such studieshave
beenreported,clearassociationsbetweenblood
levels of THC and behavioraleffects are not
well established.

Although not specifically consideredin this
review, practical issuesinvolving the associa
tion of marijuanausewith behavioralimpair
ment are also apparentfrom these studies.
Detrimentaleffectsof marijuanauseon human
behaviorhavebeenwell established,but these
effects can be observedfor only a limited
intervalof timefollowing drug administration,
with the durationof impairmentrelatedto a
numberof factors,includingroute of adminis

trationanddoseof THC. Next-day,or residual
effectshavebeenreported,but effectsizeshave
beensmall, factorsthat mayinfluenceperfor
mancehavebeendifficult to control, andsigni
ficant findings havenot oftenbeenreplicated.
Whethermarijuanaproducesresidualimpair
ment hasnot beenfirmly established.

Biological sample testing has improved over
the past 10 years,andgiven that appropriate
standardsaremaintainedin the collectionand
testingof suchsamples,prior useof marijuana
can be establishedwith acceptablevalidity.
However, due to the length of time that the
metabolitesof THC remain in the body, the
‘window’ of time in which prior marijuanause
can be establishedwith accuracy may vary,
based in part on the type of samplebeing
tested. For example, while THC can be de
tectedin blood samplesfor severalhoursafter
marijuana administration, THC metabolites
can be detectedin urine samplesfor several
days.

The ‘window’ of time in which marijuanapro
duces acutebehavioralimpairmentis similar
to the ‘window’ of time in which THC is in the
bloodstream.If acute marijuana-inducedim
pairment is occurring, measurablelevels of
THC should be availablein blood. However,
the presenceof THC in thebloodstreamis not,
by itself, sufficient to demonstrateacute
marijuana-inducedperformanceimpairment.
The absenceof THC in blood, on the other
hand,would suggestthat performancewasnot
acutelyaffectedby marijuanaor THC. In con
trast to blood, urine samplesprovide limited
informationwith regardto the acuteperfor
manceeffectsof marijuana.While thepresence
of THC metabolitesinurinemayindicateprior
marijuanause,it is not, by itself, sufficient for
associatingmarijuanausewith behavioralim
pairment.As such, the relationshipbetween
biological sample testing and behavioral im
pairmentis complex in the caseof marijuana,
and detectionof marijuanauseshould not be
confusedwith detection of behavioralimpair
ment associatedwith that use.

Although experimentalstudieshaveidentified
manyeffects of marijuanaadministration,it is
difficult to predict how, and to what degree
these effects could disrupt day-to-day func
tioning, especiallyin inexperiencedusers.One
complicatingfactor is that most experimental
studieswhich haveexaminedthe acuteeffects
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of marijuanahaveusedexperiencedmarijuana
usersas subjects.The drug historiesof these
subjectsareoften difficult to accuratelydocu
ment.Previousexperiencewith marijuanacan
possibly attenuateits acuteeffects througha
varietyof tolerancemechanisms,or might even
result in anexaggeratedresponse,relativeto a
naive user, throughaccumulatedtoxicity. Our
understandingof theseprocessesarelimited at
the currenttime.

In thepast6 years,rapidadvancementshave
beenoccurring in our understandingof the
neurobiological basis of the effects of
cannabinoids.Cannabinoid receptors in the
central nervoussystemhave beenidentified,
and researchinto the anatomical and func
tional significanceof thesereceptorsis advanc
ing at a rapid pace.In addition, endogenous
ligandsthat interactwith thesereceptorshave
also been identified. However, our current
understandingof the implications of these
cannabinoidreceptorsand of the naturally-
occurring ligands for humanbehavior is still
very limited.
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CHR’s Drug Treatment Programs for Juveniles

BASIC BACKGROUND

The Cabinetfor HumanResourcesDrugTreat
mentProgramis under Title 908 of the KAR.
The chapteron residentialrehabilitationcen
ters is 908 KAR 1:230 andthe nonresidential
daycare centersareregulatedunder908 KAR
1:240.

ABOUT THE CENTERS:

TheCabinetfor HumanResourceshandlesthe
drug treatmentprogramthroughthe Division
of SubstanceAbusewhichis in theDepartment
of Mental Health. The contactperson is cur
rently Hugh Spalding,the BranchManagerof
the Division of SubstanceAbuse.PaulGibson,
Assistant Director for Children’s Residential
Services, has information on the CHR pro
gramsfor committeddrugoffenders.

HOW DOES THE CURDRUG

TREATMENT PROGRAMWORK?

* The Cabinet contractswith fourteen 14
CommunityMental HealthCenters.

* These fourteenCommunity Mental Health
Centerssubmitan annualplanandbudget.

* Theseplans andbudgetsserveas the basis
for the contract with the Division of
SubstanceAbuse.

* The Juvenile Drug TreatmentProgramis
handled under the "Priority Population"
sectionof the submittedplanandbudget.

* Another exampleof a "Priority Population"
would be women.

THE NUMBER OF RESIDENTIAL
BEDSAVAILABLE

* The fourteen Community Mental Health
Centersoffer togethera total of forty-seven
47 beds for treatment.This meansthat
only a portionof thetreatmentcentersoffer
residentialservices.

However all of the 13 CHR facilities for
committed public and youthful offenders
have drug treatmentprograms.CHR esti
matesthat90% of committedjuvenileshave
some significant exposure to drugs and
alcohol.

TRAINING/CREDENTIALS OF STAFF

* Most of thestaffat the CommunityMental
Health Centershold at least a Bachelors
degreeand somehold graduatedegrees.

* In addition under 908 KAR 2:060 to be a
qualified substanceabuse professionala
personmustmeet the qualificationsof the
KentuckyChemicalDependencyCounselofs
ProfessionalCertificationBoard,Inc.Not all
staff in the centers,havegone throughthe
CertificationProgram.

* At the 13 facilities for committedyouthful
andpublic offendersonly a total of 12 staff
membershave the requiredchemical de
pendencycounsellingcertification. Twenty
staffmembersarecurrentlyworkingtoward
certification.

METHODOLOGIES USED IN
TREATING DRUG OFFENDERS

* Severalstrategiesareusedat theCommun
ity Mental Health Centers.Treatmentin
cludes assessment,treatment planning,
matchingthe personwith the appropriate
treatment, outpatient service, Intensive
outpatient service, Residential treatment
andDetoxication.

* All committedjuvenilesareto receivedrug
andalcohol education.Treatmentincludes
group, individual and family counselling.
Counsellorstry to teach the children to
makemore logical choicesandto developa
rehabilitativeplanthat includesavoidance
of drugs and alcohol. Part of the therapy
requiresthat the child keepajournal.
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DISTINCT PROGRAM FOR
USERSVERSUSSELLERS?

* The programsdo not distinguishbetween
usersandsellers.

YOUTHFUL OFFENDERS
VERSUSPUBLIC OFFENDERS

* Youthful offendersappearto go throughthe
sametreatmentas public offenders.

OTHER STATES CUR LOOKS TO:

* Hillcrest and Lighthouse consult Janice
Gabe,who is out of Indianapolis,Indiana.

* Tammy Bell is also used as a consultant
andsheis out of Charlotte,NorthCarolina.

* They also baseprogramson those in the
statesof SouthDakotaandMinnesota.

THE BASIC WRAP-UP

Treatmentmaybe soughtfor childrenwith or
withouta commitmentto CHR, in thefourteen
facilities listedbelow.If the child is committed
by the court as a public offender s/hewill re
ceivesometreatmentat oneof the 13 campsor
residentialtreatmentfacffities for public and
youthful offenders i.e., Central, Johnson
Breckinridge,GreenRiverBoy’s Camp.The14
communitymentalhealthprogramslistedbe
low generallyhaveanominalfee for admission,
but will accceptyouth on an ability to pay
basis.Theymaynot acceptachild with a signi
ficant history of violence or severe mental
disability.

Obviously centersclosestto major cities seem
to havemorefacilities andmoretreatmentop
tions. The basicconsensusseemsto be that all
centersareunderstaffedandunderfunded.

FOURTEEN COMMUNITY MENTAL
HEALTH PROGRAMS

1. BLUEGRASSEAST THE
TEEN POPPROGRAM

* ServicingFayetteCounty

* Provides intensiveoutpatient services for
adolescentsandongoingtherapyfor family
members,particularlyparents

* Targetssubstanceabusingyouth

* The programhas a needfor intensiveout
patient and residential services for
adolescents.

2. THE ADANTA GROUP

* Servicing the Cumberland, Adair and
Monticello Area

* Outpatient Services available at 10 out
patientclinics within the region.

* CaseManagementservicesare providedon
a limited basis becausecounselors must
spendthe majority of their time providing
therapy.

* Residential services for adolescentsare
neededandhavebeenrequested.

3. CENTER SERVINGTHE HARLAN,
KNOX,WHTLEY, AND LAUREL

* Providedservicesthroughthe youthservice
centersandthe family servicecenters

* Most adolescentsare seen in the school
setting

* The juvenile populationin this region still
needsresidentialtreatmentprograms,tran
sitional living, intensive outpatient pro
gramsandcasemanagementfor the juve
nile priority population.

4. THE K RIVER CENTER

* Student Assistance Program in Leslie
County

* No residentialtreatmentavailable

* One counselor,specializingin adolescents
issues,developedprogramswith the courts
and school systemin Perry Hazard and
LeslieHyden Counties.

* An AdolescentDiversionProgramwasinsti
tuted in January1993 and has been on
goingin LeslieHyden andPerryCounties,
with plansfor additional therapisttraining
and expansion into Knott Hindman
County.

5. THE MOUNTAIN COMPREHENSIVE
CARE CENTER

* Outpatientservice
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* InterventionProgramsthroughschoolsand
the Big SandyJuvenileDetentionCenter.

* No residentialtreatmentis offered

6. PATHWAYS, INC.

* Locatedin Mt. Sterling, servicesstatewide
referralspublicly funded.

* Usescasemanager/treatmentspecialist

* Also usesthe Hillcrest Hall, a residential,
phasedtreatment facility with treatment
rangingin duration from threemonths to
oneyearin length.

7. NORTHERNKENTUCKY

* Outpatientservices

* Previously had residentialservice, but is
currentlyunavailable.

8. BUFFALO TRACE REGION

* Provides services basically through the
school system- Wish to be ableto fund case
managementservices.

9. HARDIN, NELSON, MARION AND
BRECKINRIDGE

* Effort to developoutpatientgroupswerenot
extremelysuccessfulin the pastyear.Cur
rently hasno specific funding for the juve
nile population.

10. JEFFERSONCOUNTY

* Outpatient support groups in the rural
sites.

* Court DiversionProgramsin Jeffersonand
Bullitt County

* The LighthouseAdolescentServices16 bed
residential/transitional program serving
maleandfemaleyouthfrom sevencounties,
publicly funded.

11. LIFESKILLS

* AdolescentCaseManagementProgram

* Youth also reachedthrough the Juvenile
Courts, DSS, Court DesignatedWorkers -

Treatmentto adolescentsubstanceabusers

providedat theParkPlaceOutpatientCen
ter in Bowling Green and at the Barren
CountyCounselingCenterin Glasgow.

12. GREENRIVER COMPREHENSIVECARE
CENTER

* 7 adolescenttreatment beds available if
they havepre-existingmedicalcards.

* Averagestayis 6 weeks.

* Also offers a full-time outpatient staffwho
is working three days a week out of the
Ewing Road complex providing outpatient
serviceto adolescents.

13. WESTERNKENTUCKY

* Has no regional facility for youth needing
residentialcare.

* Presentoutpatientstaffwill havedifficulty
adequatelyrespondingto all youthsneeding
substanceabusecounseling.

* Providessubstanceabuseservicesfor youth
at all of their outpatientoffice sites:Barlow,
Bardwell, Benton,Clinton,Fulton,Mayfield,
Murray, Paducah,andSmithiand.

14. PENNYROYAL CENTER

* ServicesChristianCountyandsurrounding
area.

* Providesoutpatienttreatmentthroughthe
areaclinicsprimarily involvedin individual
and family therapywhich may be supple
mentedby participationin 12-stepgroups,
publicly funded.

* Youth Recovery Center serveschemically
dependentadolescentswho require more
structureandare transitioningfrom other
levelsof treatment.The Centerhasthecap
acity to house8 adolescents.

REBECCA BALLARD DILORETO,
AssistantPublic Advocate

MILLICENT LANE, Law Clerk

Departmentof Public Advocacy
100 Fair OaksLane,Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
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This is the ninth in a series of articles
addressingfundsfor independentdefenseexpert
assistance in light of the substantial new
funding available statewide under 1994
amendmentsto KRS31.185and 31.200.

4. Benign Neglect

4 Functions of Experts andStagesof
Usein Drug Cases

4 10 Factors for the Full Factual
& Legal Showing

4. PersuasiveThemes

4. Testing of Substance

4

When your drug drug is usedto include alco
hol casedictatesa needfor a defenseexpert,
thereis caselawto support your requestfor
funds to employ one. Someof the supporting
legal reasoningand authority is discussedin
this article for DUI casesKRS Chapter189A,
controlled substancecases KRS Chapter
218A, andfor pretrial issuessuch as suppres
sing a confession.Also discussedare casesin
volving the influenceof drugson behaviorasa
defenseto the crime andasmitigation of pun
ishment.

Benign Neglect

In a section entitled "Policy of ‘Benign Neg
lect," EdwardFitzgeraldandDavid Humein
theirworkIntoxicationTestEvidence:Criminal
& Civil 1987 rightly recognizethat criminal
defenseattorneyshave benignly disregarded
challenges to assumptions,myths and pre
sumptionsusedagainst their clients in drug
cases.

4 SuppressingConfession

4 The Defenseof BeingUnder the
Influenceof Drugs or Alcohol

4 The Mitigation of Being Under the
Influence of Drugs or Alcohol

4 Standards Require Experts

4. Money is Available for Experts

4 Table of Funds Authorities
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"We are now, however,as a profession,suffer
ing from thoseyearsof ‘benign neglect.’ Many
poor practicesdevelopedin the field, the maj
ority of which were generallyfavorableto the
prosecution,andwhich were allowedto slip by
unchallenged.Overinterpretationof thesignifi
canceof a givenBAC; failureto relatethe later
test BAC back to the ‘offense’ time; failure to
savea samplefor independenttesting; failure
to obtain a secondtest sampleaboutan hour
after the first; failure to allow for individual
differences-- theseare but a few of the com
monplacepracticesnow ‘accepted’as normal
and routine. Now, however,the trial bar has
beenforcedto ‘find’ qualified expertsto defend
tough cases,anda learning processhas been
underway. Once used,and once educatedby
that use,criminal and civil attorneystend to
turn to thosesameexpertsmorereadily, even
for the simple 0151 casesas well. Inevitably,
more ‘close’ caseswill be won thanhadbeen
the casefor manyyears,andmany unaccept
able prosecutionpracticeswill end up being
challengedwith renewedvigor by the trial bar.
Many civil liability cases,which in the past
would havebeenconcededwithout a fight by

I’
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Funds for Experts in Drug Cases

Objectivity

Thosewho think they are the most
objective are probably the least
objective of all.

- EdmundTeller

1



manyattorneysas soonasthat damningpost-
accidentor post-mortemBAC madeits appear
ance,will now quite properly be vigorously
investigatedandpursuedby counselwhohave
beenforced to becomeknowledgeableaboutan
areahe or shehadpreviouslyignored. Many
individualsnot previously involved directly in
this area physicians,chemists,toxicologists
havenow becomeinvolved as experts,aswill
othersin the future." Id. at §13:3, p. 623.

Functionsof Experts and Stages
of Use in Drug Cases

Therearevariousways expertscanbe usedat
different stagesof the proceeding.Experts in
drugcasescanserveavarietyof defenseneeds:

1 Finding. Investigation;
2 Analyzing. Evaluation,testing;
3 Testifying. Testifyingto advancea defense

or mitigation;
4 Rebutting. Testifying to rebut aprosecu

tion expertor to rebut aggravation;
5 Consulting.Consultationon preparationof

cross-examinationofthestate’sexperts,or
consultationon whattypeof expertsto use.

The expertscanprovidetheir helpat different
stagesof the criminal proceeding:

1 pretrial, e.g.,suppressionof confession;
2 trial, e.g., mental state,natureof the sub

stance;
3 penalty phase,e.g., mitigation;
4 sentencing,e.g.,degreeof penalty,why the

defendanttakesdrugs.

10 Factors for the Full Factual
& Legal Showing

An effective demonstrationof the reasonable
necessityfor fundsfor defenseexpertresources
in drugcaseswill likely involve an evidentiary
showingof the following ten dimensions:

1. typeof the experte.g., toxicologist,mental
health,chemist,pharmacologist;

2. nature& stageof assistance;
3. the nameof the expertwho will providethe

help,qualificationsof that person;
4. reasonablenessof the rates and total

expectedcost;
5. factualbasis for the resourcesin this drug

caseincludinghow the expert’s

help is critical to your theory of the case
andrelevantthemes;

6. counsel’sobservations,knowledge,insights
aboutthis drug caseandthis defendant;

7. legal basesfor expert in this drug case;
8. legal reasonsfor defensedrug resources;
9. inadequacyof state resources,or unavail

ability of stateresources;and
lOevidentiarydocumentation.

For further informationon making this thres
hold showingsee"PersuadingandPreserving,"
TheAdvocate,Vol. 16, No. 6 Dec. 1994at 82.

PersuasiveThemes

Persuasivedefensethemesin drugcaseswhich
implicatetheneedfor expertassistanceto com
petently representthe defendantinclude:

4 Things arenot alwayswhat theyappearto
be.

4 Breath-testingmachinesarebasedon gen
eral presumptionswhich are fallaciousfor
certainindividuals.

4 Machinesmalfunction.

4 Contaminationof sampleslessensreliabil
ity.

4 Humansmakemistakes.

4 All testingby expertsinvolves substantial
judgmentby humans.

4 Drugs/Alcoholinfluencea person’sbehavior
andmentalstate.

4 Truth can be strangerthanfiction.

4 Certaintyis impossible.

4 Trueobjectivity is difficult to comeby.

4 The right to testis meaninglessto an indi
gent without authorization of funds to
employ an expert.

Testing of Substance

In most jurisdictions, a criminal defendantis
routinely entitled to accessthe material evi
dencein possessionof the prosecutionin order
to examine,analyzeor test it.

January1996, TheAdvocate,Vol. 18, No. 1, Page63



In Kentuckyit is clearthat acriminal defen
dantis entitledto materialevidenceto analyze
and test. In James v. Commonwealth,482
S.W.2d 92 Ky. 1972 the Court held that the
defensein an illegal sale of narcoticsprosecu
tion was entitled to inspectthe reportsof the
prosecutionexpertandto havea sampleof the
substanceto testby the defensechemist."A cat
andmousegamewherebythe Commonwealth
is permittedto withhold importantinformation
requestedby the accusedcannot be counte
nanced."Id. at 94.

If the evidencehasbeenusedup in testingby
the prosecutionexpertor destroyedby thepro
secution,the defenseis entitled to a copyof the
expert’snotes.In Greenv. Commonwealth,684
S.W.2d 13 Ky.App. 1984, a ScheduleII con
trolled substancedilaudid case, the Court
recognizedthat "the right to testingis implicit
underRCr 7.24." Id. at 16. In Green,theprose
cution’sforensicchemistunnecessarilybut un
intentionallyconsumedthe entire tabletso the
defensewas not able to obtain anything to
haveindependentlytested.The Court heldthe
"results inadmissible,unlessthe.defendantis
provided a reasonableopportunity to partici
pate in the testing, or is provided with the
notesand otherinformation incidental to the
testing, sufficient to enablehim to obtain his
own expertevaluation."Id. at 16.

In most casesthe defensewill needtheir own
expertto either retestthe substanceor review
the notesof the prosecutionexpert in orderto
renderan opinion.

In Patterson v. State, 232 S.E.2d 233 Ga.
1977 the defendantwas convicted of posses
sionof marijuanaandsentencedto 2 yearsand
$2,000. The Court recognized"the general
right of a defendantchargedwith possessionor
sale of a prohibited substanceto havean ex
pert of his own choosinganalyzeit indepen
dently. Where the defendant’sconviction or
acquittal is dependentupon the identification
of the substanceascontraband,due processof
lawrequiresthat analysisof the substancenot
be left completelywithin the province of the
state."Id. at 234.

Failure of the defenseto obtain the right to
analyze and test the alleged substanceis
fraught with various dangers.See Leo G.
Smith, "DefendingDrug Cases,"TheAdvocate,
Vol. 18, No. 1 January1996 at 22-32.

"The identification of controlledsubstancesis
generallymadeusingvalidatedmethodsthat
havebeenacceptedby theFBI, DEA, EPA, and
FDA, aswell aspharmaceuticalcompanies,pri
vate laboratories,and by some police labs.
Surprisingly, many police laboratoriesfail to
usethesevalidatedmethodsandrely instead
on proceduresandmethodsof substanceanaly
sis which aresuspectandimprecise."JamesJ.
Martorano & Dr. Mark Solomon,Drug Evi
denceandScientificTestimony:RigorousAdvo
cacy Put to the Test, NLADA Cornerstone,Vol.
14, No. 4 1992/1993at 1-2. Martorano and
Solomondetail "six standardsthatmustbemet
to establishascientificallyvalidatedresult":

1. Separationtechniqueof the substance;
2. Objectiveidentification;
3. Referencestandard;
4. Validatedmethodsandappliedprocedures;
5. Recordingof analysis;
6. Analyst must have necessaryexperience,

educationandproficiency.

As an example,the following are areasof po
tentialerrorsin theuseof gaschromatography
andmassspectrometry:

"1. Are thereoverlappingpeaks?
2. Has the analystbeenmisled by adetector

or is the analysta recorderof poor quality?
3. Has the analyst properly assignedmass

unit numbersto the variouspeaks?
4. Did the analyst incorrectly disregard a

peak?
5. Has the analyst chosenthe wrong parent

peak?
6. Has the analyst properly interpretedthe

spectrumreading?
7. Do the possibilities of misjudgmentleadto

reasonabledoubt in acriminal trial?"
JohnA Tarantino,StrategicUse of Scientific
Evidence1988 §8.23.

"The greatestpossibilityfor error comesat the
time of the subjectiveinterpreationof themass
spectrum."Id. Seealso Imwinkelreid, Jackson
v. Virginia: ReopeningthePandora’sBox ofthe
Legal Sufficiencyof Drug Identification Evi
dence,73 Ky.L.J. 1 1984-85.

Because of the potential for error, courts
understandthat indigent defendantsare en
titled to funds to hire experts to test and
analyzethe substancesin question.
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In State v. Hanson, 278 N.W.2d 198 S.D.
1979Terry Hansonwasconvictedof 5 counts
of distributing marijuana.The trial judge re
fusedto permit the defenseto have accessto
the allegedcontrolled substancefor testing,
andrefusedto order fundsfor an independent
expertto test it on behalfof the defense.

The SouthDakotaSupremeCourt heldthat in
order to "confront the evidence againsthim"
andbe able to "preparean adequatedefense,
the indigent defendantmust be provided "an
independentexpert to evaluatethe substance
in question...."Id. at 200-01.

The justifying rationale of the Court was
straightforward.The"defensecannotchallenge
anexpert’sdeterminationwith anythingother
thananotherexpert. The defendantthus can
not lay any foundationfor appointmentof an
expertotherthanto allegethat he doubtsthe
veracity of the State’stests,andbelievesthat
an independenttest is essential....It would be
anemptygestureto give defendantasampleof
the allegedmarijuana,while at the sametime
refusing to provide an independentexpert to
evaluateit." Id. at 201.

In McBride v. State,838 S.W.2d248 Tx.Ct.
Crim.App. 1992en bancIsraelMcBride was
convictedof possessionof cocaine,acontrolled
substance,andsentencedto life. The indigent
defendant’srequestthatthetrial judgeappoint
a chemist to scientifically examinethe sub
stanceand perform qualitative analysisof it
wasunsuccessful.

The en bancappellatecourt heldthat the de
fensewas entitledto appointmentof a chemist
to examinethe substance.Thecourtfound that
underGideon andAke, "to meaningfullyparti
cipate in the judicial process,an indigent
defendantmusthavethe sameright to inspec
tion as a non-indigentdefendant."Id. at 252.

McBride’s defensewas that the substancewas
plantedon him by anotherto avoid prosecu
tion. The defendantbelievedthe purity of the
substancewas materialto his defensesincea
low concentrationof cocainewould supporthis
theory of being plantedand could support a
lack of intent or knowledge.Id. at 251 n.7.

DUE

"The focus of public interestis not on the fair
and impartial administrationof justice.Its in
terest,fed by the ‘one issueat a time’ approach
of themedia,is with the convictionandprefer
ablyseverepunishmentof offenders.This, it is
believedevery historicalprecedentto the con
trary, will eradicatethe problem. In this cli
mate, anyone ‘accused’ of being ‘under the
influence’ is often presumed‘guilty.’ Trial
lawyersindividually andasa grouparecasti
gatedevenfor defendingsuchcases,especially
if they do so well! Many judgesdecidecases,
and imposesentences,with one finger up to
‘test the winds’ of public opinion. In such a
climate, we have more needthan ever for a
careful, impartial, objective analysis of the
alcohol issuesby thosewho are, andconsider
themselves,forensic specialists." Edward F.
Fitzgerald& DavidN. Hume,Intoxication Test
Evidence:Criminal & Civil 1987 at 617-18.

DUI casesinvolve anumberof aspectswhich
frequentlycall for expertassistanceto aid the
defense:

* independenttesting of the client’s blood or
urine samples;

* analysisof consumption,ingestionandab
sorption;

* the effects of alcoholon the body;
* analysis of medical ailments that explain

behavior;
* the reliability andvalidity of breathtesting

machines.

"The following arecommonly-usedexpertsand
the types of testimony which can be elicited
from them duringdirect examination:

1. Physicians:thedefenseattorneycancall the
defendant’sphysicianto testify regardingthe
defendant’sphysicaldisabilitiesor mentalcon
dition. A physician can explain medicalprob
lemsthatresembleintoxication,suchasclosed-
headinjuries or diabetes-insulinreactions.In
addition,the defenseattorneycanhavea phy
sicianperformchemicaltestson the defendant
immediatelyafterthe defendant’sreleasefrom
police custody,andfrom thoseresultsthephy
siciancouldtestify as to the defendant’sintox
ication.
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2. PharntaCistS the defenseattorneycan ask

a pharmacistto testify as to the effects of

mixing drugsandalcohol.

a. p0acologist: a pharmacologist can ex

lain to the trier of fact the ratesof absorption,
jstributiOfl, andelimination andrelatethem
to the defendant’s condition at the time of

arrest.

4. Analytical chemist: an analytical chemist

canbe calledto thestandto calculatethepro

bableblood/alcohollevelof the defendantat the
time of arrest. The defenseattorneycan also
ask the analytical chemistto explain thedefi
cienciesof thebreathtesting deviceused.

5. Ophthalmologistor optometrist: these ex
perts can testify to other possible causes
besidesintoxication of bloodshot eyes and
slow pupil reaction.

6. Automechanic:thedefenseattorneycancall
an auto mechanicto testify as to the possible
causesof erraticdriving, suchasdefectsin the
steeringmechanismor imprecisewheelalign
ment."
Donald H. Nichols, Drinking/Driving
Litigation: Criminal & Civil, § 15:10 1995.

"Unlessthe prosecution’scaseis veryweak,an
alcoholexpertis usuallyworth having,in both
test andrefusalcases.A properlytrainedand
qualifiedexpertcannot only castdoubt on the
reliability of mosttest evidence,but can also
deducethe defendant’spresumedBAC on the
basisof Widmark’s formula, castingdoubt on
the testresultfromthat approach."StephenM.
Brent & Sharon P. Stiller, Handling Drunk
Driving Cases1985 §26:7. Brent and Stiller
relatea variety of effectiveusesof the experts
to questionthe prosecution’scharge.

Courtsrecognizetheneedfor indigentsto have
funds to hire expertsin DUT cases.

In State v. Lippincott, 307 A.2d 657 N.J.
1973the indigentdefendantwaschargedwith
driving while intoxicated.The Court held the
accusedwasentitled to moneyfor the services
of an expert witnessto testify as to the con
sumption,ingestionandabsorptionrateof alco
hol and the effects of alcohol on the human
body.

The opinion reasonedthatto appointan attor
ney to representan indigent and then "deny
him the meansnecessaryto provide an ade
quate, proper and completedefense[isi con
trary" to equalprotection.Id. at 858.

In Ventura v. State, 801 S.W.2d 225 Tex.
App. 1990 the Court held that a defendant
who was chargedwith driving while intoxi
cated wasentitled to funds to hire a psychia
trist to review the videotapetaken after her
arrestandarraignmentandoffer anopinion on
whetherthe defendant’sbehaviorwas due to
somethingother than being intoxicated. The
motion for funds statedthat the doctor would
"relate the characteristicsof the symptomsof
an ailment sufferedby the defendantto those
symptomsexhibitedby a personwho is actual
ly ‘under the influence’..." Id. at 227. The
defensewasthatat the timeof the videotaping
the defendantwas in the manicstageof manic
depression,not intoxicated.

As LawrenceTaylor observesin Drunk Driving
Defense1991 3rd Ed., "It is helpful to the
successfuldefenseof a drunk driving casefor
counselto obtain independentanalysisof the
client’s blood-alcohol level. This can be done
through obtaining a blood, urine, or breath
samplewithin an hour or two of the client’s
arrestor by gainingaccessto the sampletaken
by the police." Id. at 209.

Thescientificmethodsof urinalysis,breathand
blood testing are all subject to operatorand
machineerror. "The resultsof all-too-fallible
blood alcoholtestsaretodayaccordedfar more
stature than they deserve.This is a reality
that defensecounselmust learn to deal with.
He must constantlystruggleto desanctifythe
testing procedure."id. at 544.

SuppressingConfession

An inculpatory statementobtainedfrom a de
fendant involuntarily is not admissible.Hager
v. Commonwealth,189 S.W.2d 867, 869 Ky.
1945.UnderRCr 9.78 a defendantis entitled
to an evidentiaryhearingon a motion to sup
pressan incriminatingstatement.Whenthere
is an issueas to whetherthe defendantwasso
under the influenceof alcohol or a drug that
his confessionor his waiver of rights was not
voluntarily given, criminal defendantsoften
needan expert to evaluatethe defendantand
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renderan opinion on the affectsof the drug or
alcohol on of the defendant’svoluntariness.

In the murdercasePeople v. Mencher, 248
N.Y.S.2d805N.Y. Sup.Ct.1964the defendant
was entitled to moneyfor a physicianwho is
an expert on narcotics where the defense
movedto suppressthe confessionsinceit was
obtaineda few hoursafter the defendanthad
beenadministereda narcoticdrug.

The Defenseof BeingUnder the
Influence of Drugs or Alcohol

Intoxicationis a completedefenseto anycrime
if it negatesan elementof that crime. KRS
501.080;Jewell v. Commonwealth,549 S.W.2d
807 Ky. 1977.

Lawyersneedexperthelpin this areasinceit
is difficult evenfor doctors to know aboutall
the effects of drugson humanbehavior."[T]he
300 or so diversepsychoactivedrugsdiffer in
manyimportantways.For example,only afew
producephysiological toleranceandclinically
relevantlevels of withdrawl symptomswhen
someonestopsusingthe substance.Somedrugs
markedly increasethe chancesthat a person
will havetemporaryphychosesor depressions;
otherdrugsdo not. Somearelikely to belethal
in overdose;othersappearto be relativelysafe
at high levels. Clinicians, therefore, are pre
sentedwith a daunting challengeif they at
temptto memorizeall theattributesfor eachof
the hundredsof psychoactivesubstances."Marc
A. Schuckit,M.D., "Alcohol-Related Disorders"
in The ComprehensiveTextbookof Psychiatry
1995 6th Ed. at 778.

How the drug affectsaparticularperson’sbe
havior is dependenton a numberof factors.
"The behavioralandphysiologicalchangesob
servedwith anysubstancediffer with the dose,
the patient’s prior history of exposureto the
drug,andclinical conditions,including physio
logical disorders and the patient’s state of
fatigue. With a drug like alcohol, the effects
also changeover time after intake,with more
pronouncedsymptomsobservedwhile theblood
alcohol levels are rising thanwhen the blood
alcohol levelsarefalling, a phenomenoncalled
the Mallenby effect." Id.

Intoxicationis relevantto thestateof mind of
the defendant.As amatterof 14th amendment
dueprocess,an indigentdefendantis entitled

to an expert "to examine[him] andassisthim
in the evaluation,preparation,andpresenta
tion of his intoxicationdefense,"wherehe was
chargedwith first degreerobbery andhad a
serioussubstanceabuseproblem,and shortly
afterarrestwent throughalcoholicwithdrawal
syndromeandthe moreseriousalcoholicwith
drawal delirium. Statev. Coker, 412 N.W.2d
589, 593 Iowa 1987.

"Although trial court shouldpreventrandom
fishing expeditionsundertakenin search of
ratherthan in preparationof a defense...,it
shouldnot withhold appointmentof an expert
whenthe facts assertedby counselreasonably
suggestfurther explorationmay provebenefi
cial to defendantin the developmentof his or
her defense."Id. at 592. An expertis required
if it "may lead to developmentof a plausible
defense...."Id.

In Washington v. State, 836 P.2d673 OkI.
Cr. 1992 John Washingtonwas convicted of
first degreemurderand first degreerape and
sentencedto deathand 500 years.The defense
requestedfundsto hire a psychiatristto assess
the defendant’smental condition. The trial
court refusedbut the appellatecourt saw it
differently, holding that the defensewas en
titled to a psychiatric expert as a matter of
14th amendmentdue processin order to have
both his insanity and the intent elementof
malice aforethoughtevaluated.Id. at 677.

Partof thejustification for the expert included
the defenseattorney’ssuspicionthatWashing
ton "may have beenon drugs, namely PCP,
when the crime wascommitted."Id. at 675.

The Mitigation of BeingUnder the
Influence of Drugs or Alcohol

Intoxication which doesnot rise to the level of
a defenseis neverthelessstatutorymitigation
in capitalsentencingproceedings.KRS 532.025
7.

In Bright v. State,455 S.E.2d37 Ga. 1995
KennethBright wasconvictedof murderinghis
two grandparentsandpossessinga controlled
substance.He was sentencedto deathand 15
years.

The Court held it was error to refuse"to ap
point a psychiatristandtoxicologistor to grant
Bright fundsto hire one of his own choosing."
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Id. at 51. The defensewasentitledto thesetwo
expertsto developthe mitigation of:

* diminishedcapacity;
* impairmentdue to drug and alcohol abuse;
* poor impulsecontrol;
* depression;
* seriousdrug dependency;and
* ingestionof drugsandalcoholon thenight

of the crimes.

"A toxicologist could have scientifically eval
uatedthe effects of a history of cocaineabuse,
aswell as the severeabuseof drugsandalco
hol on the night of the murders,on Bright’s
mental condition. Similarly, a psychiatrist
couldhaveevaluated,in termsbeyondtheabil
ity of the averagejuror, Bright’s ability to
control andfully appreciatehis actionsin the
contextof the eventsthat aroseon thenightof
the murders,given his severeintoxication,his
history of substanceabuse,his troubledyouth,
andhis emotionalinstability." Id. at 50-51.

In Washington,supra,the Court furthernoted
thatthe defendant’smentalconditionwasrele
vantnot only to a guilt phasedefensebut also
to punishmentin the penaltyphase.

Conclusion:StandardsRequireExperts
& Money is Available for Experts

Standard.National standardsdictate hiring
an expert in 3 situations.Under Guideline
4.17 of the National LegalAid andDefender
Perfonnance Guidelinesfor Criminal lie
fenseRepresentation1995, benignneglect
is not the nationalbenchmark,rather ‘Counsel
should securethe assistanceof expertswhere
it is necessaryor appropriateto: a the pre
paration of the defense;b adequateunder
standingof the prosecution’scase;c rebutthe
prosection’scase.’

Funding. In the current fiscal year there is
$506,657.75 available statewideunder KRS
31.185 for indigent expertassistance.This in
cludes$378,096from the current fiscal year

and $128,561.75which was carriedover from
last fiscalyearpursuantto KRS 31.1852.It is
up to defenseattorneysto convertour benign
neglectinto proactivelitigation skills thatwill
insure access to these funds through coijrt
orders for our accusedclients when effective
representationrequiresexpertservices.
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Drug & Alcohol Experts
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Inequities in Defending and Obtaining
Treatment for Juveniles in Drug Cases

A. ChildrenHave No Right to Bail

Unlike similarly situatedadultsstandingtrial
in drug cases"[t]he law relatingto bail shall
not be applicableto children detainedin ac
cordancewith this chapter."SeeKRS 610.190
1. Apparently,the reasoningbehindthe law
is that the purposesfor holding a child in
custody are "limited" See KRS 610.200and
210; that if the child is accusedof a statusor
publicoffenseor of beingin contemptof court,
thechild maybe detained...fora periodof time
"not to exceedtwenty-four24 hours,exclusive
of weekendsand holidays SeeKRS 610.265
1; and,within twenty-four24 hours of the
"start" of the period of detention...a hearing
shailbe heldby thejudge...of the court for the
purposeof determiningwhetherthe child shall
be further detained.SeeKRS 610.2652a.

Moreover,the express"intent" of the Juvenile
Code most pertinent to the topic addressed
hereis:

Any child broughtbeforethe courtunder
KRS Chapter600 to 645 shall have a
right to treatmentreasonablycalculated
to bring about an improvement of his
condition. KRS 600.010d

What is not readily apparentfrom the law,
however, is the fact that once a "detention
hearing" is held and the courtorders"further
detention"of the child, the accusedchild may
endure"pre-trial detention"for severalmonths
prior to trial in a secure detention facility
across the state, without benefit of support
network,schoolor treatmentof anykind.

B. Lengthy Pre-TriaDetention Wears
the Child Down

Lengthypre-trial detentionof ajuvenile with
out anysupportsystem,schoolor treatmentof
anykind createstheperfectconditionfor wear
mg the child down. This gives the Common
wealth leverageto effectively coercethe child
to turn state’sevidence againstco-defendants,
especiallyadult co-defendantsevenwhereno

"state’s evidence"previouslyexistedor would
not haveexistedwithouttestimonyof thechild.
The problem occurs most frequently in drug
round-upsandsweepswherechildren, in such
cases,are indefinitely detainedprior to trial
without anyhope of help or release.

The fact that juveniles maybe transportedto
variousdetentioncentersthrough-outthestate
for administrativepurposes,of course, and
oftenwithoutnoticeto defensecounsel,further
compoundstheproblem.This clandestineactiv
ity providesopportunitiesfor communications
betweenthe accusedchild andagents of the
Commonwealthto occur. Further, if the juv
enile is experiencing withdrawal symptoms
from drug usageor fearsindefinite detention,
the child maymakedesperateattemptsto con
fess or to accommodatethe Commonwealth
without first havingthe opportunityto review
discoverymaterials e.g., drug buy tapesin
their case.

C. CHR The Kiss of Death

Evenif the accusedjuvenile does not experi
encelengthypre-trial detention,the child may
nonethelessbe"committed" or "committedwith
orderfor placement"to the Cabinetfor Human
Resourcesas a dispositionon a chargeother
thanthe drugrelatedcharge.Prosecutorsoften
refer to commitmentto CHR as the "kiss of
death" becausecommitment indicates "last
chance"for the juvenile in the juvenile court
system.Fordefensecounsel,however,commit
ment to CHR is the "kiss of death" for other
reasons.CHR is a state agency.Any state
mentsthechild maymakeconcerningthe case
canbe obtainedby the courtandthe Common
wealth. Moreover,committedjuvenileshavea
tendencyto "disappear"in theCHRvacuumfor
a lengthy period of time and get tied up in
bureaucraticred tape.

On the other hand, CHR may be the only
meansby which substantialdrug treatmentfor
the juvenile client can be obtained. Without
good medicalinsurancethejuvenile client may
haveno chanceof receivingneededdrug treat-
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ment. Onthe otherhand, if the child is facing
"certification" to standtrial as adult on the
drugcharge,the child will automaticallyregis
ter low on the CHR priority list for treatment/
placement.

D. The Double Void: JuvenilesWho Turn
18 Prior to Trial

The"doublevoid" phenomenonoccurswhenthe
accusedjuvenile is 17 years of age at date of
commissionof allegedfelony offense,but is 18
yearsof age or olderwhenbroughtbeforethe
court.Underthesefacts,K.RS 635.0207man
datesthat the court"shall", uponmotion of the
countyattorney....proceedagainstthe child as
a youthful offenderunder KRS 640.010.Such
facts are commonplacein drug-relatedcases
involving juveniles.

This provision makes it possible for law en
forcement officials to play a large part in
determiningwhetheror not the child will be
proceededagainstasayouthful offender.Law
enforcementmay elect to wait until the child
becomes18 yearsof age before filing charges
that allegedlyoccurredwhenthe child was 17
years of age. Again, thesefacts occur most
often in drug round-upsandsweepswherelaw
enforcementofficials maywait severalmonths
andevena yearbeforechargingthejuvenile in
hopesof using the time to gather more evi
denceagainstunchargedadult "co-defendants".

But for the fact that the juvenile is charged
severalmonths subsequentto date of alleged
commissionof drugoffense,the courtwouldnot
bemandatorilyrequiredto proceedagainstthe
juvenile as a youthful offenderunder theJuv
enile Code,and thejuvenile would not be rob
bedof opportunityto receivetreatmentreason
ably calculatedto bring aboutan improvement
of his condition.

Even if the court determinesthat the child
shallnot be certified to standtrial asan adult
i.e., motion chargingarbitraryandcapricious
useof statepowerby law enforcementofficials
is granted,and the court does not choose a
disposition that requires detention of the
juvenile for up to 30 days primarily because
the juvenile code forbids detentionof adults
and children together,the chancesthat the
juvenile will receive treatment,to which the
child is supposedlyentitledundertheJuvenile

Code,areslim andnone for the samereasons:
the child is 18 yearsof ageor older.

In essence,the "doublevoid" underthesefacts
consistsof foreclosureof treatmentunder the
Juvenile Code and constitutionalprotections
thatwould otherwisebe affordedto adults. By
the merefortuity thatthe child hasturned 18
years of age at the time chargesare brought
but subsequentto time of allegedof offense,
suchchild slips through the cracksof the law.

E. The Treatment Maze: What Treatment
is Available?

According to RebeccaMcQuage,RegionalPre
ventionCenterof WesternKentucky,Paducah,
Kentucky,someof the sametreatmentcenters
thatprovidein-patientresidentialtreatmentto
adults will also provide such treatment to
adolescentswho haveeithermedicaidcardsor
other insurancecoverageif and only if sub
stanceabuseis not the "primary diagnosis"the
childhasandthe"primary diagnosis"is a men
tal illness. In other words, in order for the
child to get substantialsubstanceabusetreat
ment, the child must have two labels rather
thanone,andat leastoneof the labelsmustbe
a mentalillness.

McQuagemakesthreesuggestions:

1. That defenseattorneysrefrain from making
andobject to the court making any deter
mination of what "level" of treatmenta
child needs.

2. That defensecounselrequestthatthe court
order the child to receive "out-patient ser
vicesassessment"at local KentuckyRegion
al Mental Health Clinic, and that if the
child is in a securedetentionfacility, order
transportof the child for suchassessment.
McQuagesaysthat the assessmentis im
portantfor threereasons.First, theassessor
uses a standardizedassessmenttool to
make a determinationof what "level" of
treatmentthechild needs.Second,thether
apistis in a position to screenthe child for
mental illness as well, which may enable
the child to receive "inpatient residential
substanceabuse treatment". Third, the
assessorhas a duty to help the client get
the treatmenthe or sheneeds.
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3. That defenseattorneys ask the court to
encourageCourt DesignatedWorkers and
social workers to receive training from
"PreventionResourceInstitute" on "Youth
DiversionProgram":an 8-10 hour program
that addressesdrug preventionfor youth
based on a "big-psycho-social"model ap
proach.Cost for such a programhowever,
would haveto be paid by the child at the
rate of approximately$50.00 per child be
causeno moneyfor the programis available
throughtheKentuckyDivision of Substance
Abuse at this time.

As with any "court ordered" activity, there
remains the concern of "confidentiality." Al
though statementsgiven during "therapy"
would be privileged information, statements
given for purposeof assessmentfor therapy
would not.

LISA DERENARD
AssistantPublic Advocate
400 ParkAvenue
Paducah,Kentucky42001
Tel: 502 575-7285
Fax: 502 575-7055
E-mail: paducah@dpa.state.ky.us
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Ask Corrections

QUESTION 1: My client recently received
a five yearsentencefor trafficking 2nd degree.
He hasa history of drug use. Doesthe Parole
Boardrequirethat he attendadrugtreatment
programbefore meetingthe ParoleBoard?

ANSWER 1: No. Thereis no requirement
that a person must receive drug treatment
before becoming eligible for parole consid
eration. However, the Boardmayrecommend
that he receive treatment prior to being
paroled.

QUESTION 2: My client was convictedof
possessionof contraband2nd degree due to
drugs being found in his possessionwhile
incarceratedin the state penal system. He
receiveda ninety 90 day misdemeanorsen
tence. The trial court ordered that this
sentence run consecutively to the felony
sentencehe was serving. Is thereastatutory
provision which allows the court to run a
misdemeanorsentenceconsecutively to his
felony sentence?

ANSWER 2: Yes. Under KRS 532.1104
and 5, if a personis convictedof an offense
that is committedwhile he is imprisonedin a
penal institut;ion during an escape from
imprisonment, or while he awaits impris
onment,the sentenceimposedfor that offense
may be addedto his sentence.The trial court
mayorderthatsentencefor acrime committed
in the institution be servedin that institution.

QUESTION 3: My client was placedin a
drugtreatmentprogramwhile on parole.This
drugtreatmentprogramwas an alternativeto
parole violation chargesbeingpursued.If he
completesthe programandhis parole is later
revoked will he receive credit against his
sentencefor that time?

ANSWER 3: No. KRS439.344providesthat
the period of time spent on parole shall not
counttowardhis sentence.The Departmentof
Corrections does credit individuals with the
period of time spentin jail on paroleviolation
charges,known asP.V. time credit. His place-

ment in the drug treatmentprogram was a
conditionof his paroleandwasnot time spent
in jail on violation charges.Therefore,he would
not receive that time as credit against his
sentence.

QUESTION 4: My client was convictedof
possession of a controlled substance2nd
degree,a ClassD Felony. At the time of the
offense, he had in his possessiona firearm.
What, if any, additional punishmentmay he
receiveas a result of the firearm possession?

ANSWER 4: UnderKRS 218A.992thepen
alty imposedmaybe raisedto the nexthighest
felony class. Therefore,he may be sentenced
underthe sentencingguidelinesfor a ClassC
Felony. However,this would be determinedby
the sentencingcourt.

DAV1] E. NORAT
AssistantPublic Advocate
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax:502 564-7890
E-mail: dnorat@dpa.state.ky.us
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Public Advocacy SeeksNominations

Trumpeting
Advocacy for

Kentucky’s Poor

KENTUCKY DEPARTMENT OF PUBLIC ADVOCACY’S GIDEON AWARD:
TRUMPETING COUNSEL FOR KENTUCKY’S POOR

In celebrationof the 30thAnniversaryof the UnitedStatesSupremeCourt’s landmarkdecision
in Gideon v. Wainwright, 372 U.S. 335 1963, the Kentucky Departmentof Public Advocacy
establishedthe Gideon Award in 1993.The prestigiousawardis presentedat the Annual DPA
Public DefenderConferenceto the personwho hasdemonstratedextraordinarycommitmentto
equaljustice andwho hascourageouslyadvancedthe right to counselfor the poor in Kentucky.

Writtennominationsshouldbe sentto the Public Advocateby May 1, 1996 indicating:

1 Nameof the personnominated;
2 Explanation of how the person has advancedthe right to counsel for

Kentucky’spoor asguaranteedby Section11 of theKentuckyConstitutionand
the 6th Amendmentof the UnitedStatesConstitution;and,

3 A resumeof the personor otherbackgroundinformation.

1993 GideonAward Recipient J. Vincent Aprile, II, GeneralCounselof DPA
1994 Gideon Award Recipients Daniel T. Goyette and the

JeffersonDistrict Public Defender’s Office
1995 Gideon Award Recipient Larry H. Marshall, AssistantPublic Advocate

RosaParks Award for Advocacy for the Poor

Establishedin 1995,the RosaParksAward is presentedat the Annual DPA Public Defender
Conferenceandthe Annual ProfessionalSupportStaff TrainingConferenceto the non-
attorneywho hasgalvanizedother peopleinto actionthroughtheir dedication,service,
sacrificeandcommitmentto the poor.After RosaParkswasconvictedof violating the
Alabamabus segregationlaw, Martin Luther King said, "I want it to be known that we’re
going to work with grim andbold determinationto gainjustice...And we arenot wrong.... If
we are wrongjustice is a lie. And we are determined...to work andfight until justice runs
downlike waterand righteousnesslike a mighty stream."

Written nominationsshouldbe sentto the Public Advocateby May 1, 1996 indicating:

.1 Name of the personnominated;
2 Explanationof how the personhasgalvanizedpeopleto

advocatefor Kentucky’s poor; and,
3 A resumeof the personor otherbackgroundinformation.

1995 RosaParksAward Recipient Cris Brown, Paralegal,DPA’s Capital Trial Unit
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Drug Cases and the Fourth Amendment

Very little of the Fourth Amendmentof the
UnitedStatesConstitutionandSectionTen of
the KentuckyConstitutionis irrelevantto the
defendingof drug cases.Often, suppressionof
the drugsis the only possibleavenueof relief
for many of our clients.Thereare, however,a
numberof caseswhich areparticularlyapplic
able to the defenseof drug cases.With apolo
gies to David Lettermanand in no particular
order thesecasesareas follows:

1. United States v. Leon, 468 U.S. 897
1984.In this case,the UnitedStatesSupreme
Court establishedthe good faith exceptionto
the exclusionaryrule. The KentuckySupreme
Court adoptedthis in Crayton v. Common
wealth,Ky., 846 S.W.2d 684 1993. Defenders
representingclients who have been charged
with drug offensesseizedfollowing the execu
tion of a warrant must understandthe good
faith exceptionto the exclusionaryrule;

2. Oliver v. United States, 466 U.S.170
1984.Here,theUnitedStatesSupremeCourt
heldthatthereis no reasonableexpectationof
privacy in the open fields area outsideof the
curtilageof the home.This casein particular
has obvious implications for the numerous
casesof cultivating marijuanawhich arisein
Kentucky.A companioncaseis UnitedStatesv.
Dunn, 480 U.S. 294 1987 whereinthe Court
held that a barnlocatedsixty yardsfrom the
housewas not part of the curtilageand thus
waspart of the open fields analysis;

3.California v. Greenwood, 486 U.S. 35
1988.The UnitedStatesSupremeCourt held
that there was no reasonableexpectationto
privacy in a person’sgarbagewhich hadbeen
placedon the curb. I suspectmanyof ushave
hadcasesin which probablecauseto searcha
homewas found following the searchof garb
age looking for drug paraphernaliaand other
evidenceof drug useanddrug trafficking;

4.California v. Hodari D., 499 U.S. 621
1991. Hodari D. is significant in drug cases
becausethe Court held that no seizurehas
occurredunlessphysical force has beenused
againstthe person.This casebecomesimpor
tant whereour clientshavebeenarrested

without a warrant and evidence has been
abandonedduring flight from the police.
Hodari D. tells us that unlessphysical force
has beenused againstour clients that there
maybeno seizureandthusno FourthAmend
mentimplications;

5. A series of casesestablishingthe right of
the police to conductinventorieshaveserious
implications in drug cases.South Dakota v.
Opperinan, 428 U.S. 364 1976 held that a
warrantlessinventory of the glove compart
ment of an abandonedvehiclewasreasonable.
Thereafter,Illinois v. Lafayette,462 U.S. 640
1983 held that a warrantlesssearch of a
shoulderbagat thejail of a defendantarrested
on disturbing the peace was a reasonable
search.The third in the trilogy is Coloradov.
Bertine,479 U.S. 367 1987 wherethe Court
approvedof aninventory searchof a backpack
seizedfrom the van of a drunkdriver;

6. The burgeoningspecial needs searchhas
drugoffenseovertonesaswell. In NewJersey
v. TLO, 469 U.S. 325 1985, the Court ap
proved of the warrantlesssearchesof school
children without a warrantand without pro
bable cause.Thereafterin VernoniaSchool
District 47J v. Acton, 115 S.Ct. 2386, 132
L.Ed.2d564 1995the Court approvedof ran
dom drug testingof studentathletes.In Hud
sonv. Palmer, 468 U.S. 517 1984 the Court
statedthat therewas no reasonableexpecta
tion of privacy in our nation’s prisons and
jails. In Griffin v. Wisconsin,483 U.S. 868
1987the homeof a probationerwassearched
without a warrantandthe United StatesSup
remeCourt approvedthissearchasreasonable;

7. Probablythemost importantcasewith drug
defenseimplicationsis Terry v. Ohio, 392 U.S.
1 1968. There,the courtapprovedof the stop
andfrisk without a warrantandwithout prob
able cause.The Court establishedthe test as
whetherthereis an articulablesuspicionthat
a crime is occurring or has occurred.There
after, the Court in Michigan v. Long, 463
U.S. 1032 1983 approvedof the Terry search
of a vehicle.In UnitedStatesv. Sokolow,490
U.S. 1 1989 the Court approvednot only of a
Terry searchin an airport but alsoimplicitly
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approvedof the useof the drug courier profile
in Terry cases. Finally, in Minnesota v.
Dickerson, 113 S.Ct. 2130, 124 L.Ed.2d 334
1993 the Court approvedof the plain touch
exceptionduring a Terry stop. This was ap
proved by the Kentucky Supreme Court in
Commonwealthv. Crowder,884 S.W.2d649
Ky. 1994;

8. In Wilson v. Arkansas,115 S.Ct. 1914,131
L.Ed.2d976 1995,the Court announcedthat
during the executionof a warrant, the knock
and announcerequirementis mandatedas a
matterof FourthAmendmentlaw;

9. United States v. Ferguson, 8 F.3d 385
6th Cir. 1993 en banc. Here, the Sixth
Circuit approved the "could test" over the
"shouldtest" in gaugingthepretextualnature
of that search.Thus,in the areacoveredby the
Sixth Circuit the courtswill be looking at

whether a personcould be pulled over by a
reasonablepolice officer rather than looking
pastthatinto the obviouspretextualnatureof
the search;

10. Paul v. Commonwealth,765 S.W.2d 24
Ky. 1989. Here, the Court held that a
passengerin a car wheremarijuanawas found
may not be arrestedand thereaftersearched,
thereby giving special protection to the
passenger.

ERNIE LEWIS
AssistantPublic Advocate
201 WaterStreet
Richmond,Kentucky 40475
Tel: 606 623-8413
Fax: 606 623-9463
E-mail: richmond@dpa.state.ky.us
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"Drug Detecting" Dogs

Reprintedby permissionofHarry R. Reinhart, GovernmentGoing To The Dogs
Columbus,Ohio.

Law enforcementhas becomeenamoredwith
the use of dogs for detectingthe presenceof
drugs.The trendhasreceivedconsiderableim
petusfrom a seriesof decisionsholding thata
dog sniff is not a search. See, e.g., United
Statesv. Place, 462 U.S. 696, 707, 103 S.Ct.

Our dogswill love andadmire the meanestof 2637, 77 L.Ed. 2d 110, 121 1983 dog sniff of
us, and feed our colossal vanity with their airline passenger’sluggagedid not constitutea
uncritical homage. search within the meaning of the Fourth

Amendment;U.S. v. Beck,736 F.2d 1289 9th
- Agnes Replier, Cir. 1984en bancdog sniff of luggageis not

"The IdolatrousDog" asearchandrequiresneitherreasonablesuspi
Under Dispute1924 cionnorprobablecause.A significantquestion

remains,however,aboutwhatweightor proba
tive value canbe assignedto the socalled "dog
alert." As notedabove,dogs "don’t talk much,"
andrecentevidencesuggeststhattheremaybe

A dog will neverforget the crumb thou gayest many reasonsfor the "alert" -- if indeedthere
him, thoughthou mayestafterwardsthrow a wasone-- otherthanthepresenceof controlled
hundredstonesat his head. substances.This article will exploresome of

theseissues.
- SaDi, Gulistan1258,

8.99, Fr. JamesRoss Keep Place in Its Place

UnitedStatesv. Place,supra,involved the in
vestigationof criminal activity in avery public
forum: an airport. It remains to be seen

Thebestthing aboutanimalsis thatthey don’t whetherthePlace rationalewill be extendedto
talk much. other lesspublic places.Thus far, the courts

which have beenconfronted with this issue
- ThorntonWilder, havegenerallyheldthat the useof snifferdogs

TheSkinof Our Teeth1942, I. neara privateresidencedo constitutesearches
within the meaningof the FourthAmendment.
SeeUnited Statesv. Thomas,757 F.2d 1359,
1366-672nd Cir. 1985.At anyrate, thisissue
shouldalwaysbechallenged,for if the criminal
defensebar is not vigilant, the wolf will soon
be at the door.

The "ReasonableDog’ Test
for Probable Cause

UnderPlace, the useof a sniffer dog in and of
itself does not constitutea search.However,
enteringan individual’s autoor homebecause
the dog hasallegedly "alertedto the presence
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of drugs"mostdefinitely is a search.Farmore
seriousa threatto our systemof criminaljus
tice, however,is the risk that the merealert or
positive reaction of the dog will, in and of
itself, becomeroutinely acceptedas sufficient
to establishprobablecausejustifyingthearrest
and searchof personsin public places. See
"ChallengesTo Dog Sniff Searches,"Vol. 2, No.
18 Drug Law Report November-December,
1990 at 1. At least four 4 federal circuits
have actuallyheld that a positivealert by a
sniffer dog without prior particularizedsuspi
cion of any sort is sufficient to establishpro
bable causesupportinga warrantlesssearch.
See United States v. Dovali-Avila, 895 F.2d
206, 2075th Cir. 1990; accordUnitedStates
v. Gonzales-Basulto,898 F.2d 1011, 1013 5th
Cir. 1990; UnitedStatesv. Knox,839 F.2d285,
294 n.4 6th Cir.1988; UnitedStates,v. Race,
529 F.2d 12, 14 1st Cir. 1976; UnitedStates
v. Fernandez,722 F.2d495, 498 n.2 9th Cir.
1985.Eachof the foregoingcasesis basedon
the erroneousbelief that dogs are trainedto
alert only when they detect contraband.See
Dovali Avila, supra,895 F.2dat 207; Seealso
Race,supra, 529 F.2d at 14 probablecause
establishedupon government’s"strongfounda
tion of caninereliability andhandlerexpertise"
but also observingthata "dog’s excitedbehav
ior could [not], by itself, be adequateproofthat
a controlledsubstanceis present".

The courts which have held that probable
causeis establishedexclusively upon an alert
by asniffer doghavegrosslyoverestimatedthe
probativevalue of this single item of circum
stantialevidence.As Mr. Wilder notedabove,
animals"don’t talk much."It is simplynot pos
sible to know with anydegreeof certaintywhy
a dog acts the way it actsin any given situa
tion. It falls to the defensebar to educatethe
courtsaboutdrug detectingdogs andthereby
put this evidenceinto its properperspective.

The NoseKnows

The essentialfactual assumptionwhich has
beenaccepteduncritically by the First, Fifth,
SixthandNinth Circuitsis that dogsalertonly
whentheydetectcontraband.Thetruthis that
dogs "alert" for many reasonswhich may or
may not indicate the presenceof drugs. Ex
pertshavelongrecognizedthat a snifferdog is
trainedto alert not to drugs, but rather to a
scentwhich the dog hasbeentrainedto asso
ciatedwith the toy usedduringthe training

process.The dog’s goal is the rewardreceived
at the endof the game.

In the caseof cocaine, for example, dogs are
oftentaughtto associatethetoy with the scent
of the chemicalwashesalmostuniversallyused
by clandestinedrug manufacturinglaborator
ies. Other trainersteach the dogs to detect
methylbenzoate,anon-controlledvaporoussub
stanceformed asa resultof thepartial decom
positionof cocaine.

Theseassociatedodors to which the dogs re
spondduringthe gameoccurin widely distri
butedproductsas varied as the glue on tape
and packagingof foodstuffs. SeeAffidavit of
Dr. JamesWoodford, Ph.D., filed asan exhibit
to the Motion to Suppressin U.S. v. Mejia
Quiroz, U.S.D.C.,S.D. Ohio CaseNo. CR-2-93-
0772.

Severalcourtshavealsorecognizedthatsniffer
dogs are incapableof distinguishingbetween
an odor emanatingfrom drugsandtheresidual
odor left by drugsno longerpresent.See,e.g.,
United Statesv. Johnson,660 F.2d 21, 22-23
2nd Cir. 1981 "A dog is incapableof distin
guishingbetweenthe actualpresenceof drugs
in a containerandthe residualodor whenthe
controlledsubstancesareno longerthere";see
also Horton v. Goose Creek md SchoolDist.,
693 F.2d 5245th Cir. 1982; United Statesv.
Trayer,898 F.2d805,808D.C. Cir. 1990.Dogs
may "alert" for other reasonsas well. A dog
may react to a residualscent as long as four
4 to six 6 weeks later. See Jennings v.
Joshuamd. SchoolDist., 877 F.2d 313, 317
5th Cir. 1989, cert. denied, 110 S.Ct. 3212
1990.

Unprofessionalhandlingmayalsocausea false
positivealert.UnitedStatesv. Trayer,898 F.2d
805, 809D.C. Cir. 1990.A suspect’srecentex
posureto anotherdog in heat, a cat or other
animalsalso result in a sniffer dog becoming
excited and reacting in the samemannerin
which it was trainedto respondwhen "alert
ing" to the presenceof drugs. SeeDoe v. Ren
frow, 451 U.S. 1022 1981 Brennan,J., dis
sentingfrom the denialof certiorari,Jonesv.
LatexoInc. SchoolDist., 499 F.Supp.223, 228
n.2 E.D. Tex. 1980.

Casessuch as theserevealthe fallacy of the
SupremeCourt’s uncritical assumptionthat a
dog sniff "disclosesonly the presenceor ab
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senceof narcotics."Place,supra, 462 U.S. at
707; Seealso United States v. Jacobsen,466
U.S. 109 1984. Indeed,as the United States
Court of Appeals for the EleventhCircuit has
observed:The Supreme Court has assumed
that dog sniff testsare reliable. The result of
the test in this case should perhapsgive us
pausebeforemakingthat assumption.United
Statesv. Brown, 731 F.2d1491, 1492 n.1,mod
ified, 743 F.2d 1505, rehearing denied, 749
F.2d733 11th Cir. 1984.

Lawyers Guns andContaminatedMoney

Perhapsthe overriding problem with sniffer
dogsis their extremelysensitiveolfactorysense
andtheubiquity of contaminateditems in con
temporarysociety. The D.E.A. hasbeenaware
of this problemsinceat leastFebruary,1989.
Their own study foundthatat leastone-third
1/3 of all the papercurrencyin circulation is
contaminatedwith trace amountsof cocaine.
Further, the degree of contamination2.4 to
12.3 nanogramsper bill is hundredsof times
morethanenoughto be detectedby a dog with
even averageolfactory abilities. In all likeli
hoodthe degreeof contaminationis far greater
thansuggestedby the D.E.A. study. Indeed,
Dr. Poupko, a forensic chemist, testified in
U.S.A. v. $124,570 U.S. Currency, U.S.D.C.,
C.D. Cal. No. CV-87-578RSWL. In his opinion,
ninety percent 90% of currency in general
circulation is contaminated,and the contam
ination was causedby the governmentitself:

Theresultsfrom thesamplesreceivedfrom the
Chicago FederalReserveBank, confirms the
presenceof tracesof cocaineon generalcircula
tion U.S. currency.Moreover, the resultsindi
catethat the FederalReserveBank itself may
be contaminatingthe currency through the
normalproceduresemployedby the bank. The
belts must be initially contaminatedby the
currency, then inturn [sic] the belts will
contaminate"clean" currency. These results
indicate the termination of the project as all
aspectsshow that the forensic usefulnessof
trace analysisis at bestlimited.

SeeExhibits Nos. 5 & 6 attachedto Suppres
sion Motion filed in U.S.A. v. Mejia-Quiroz,
supra. It is hardly surprising,then, that dogs
regularly alertwhen no drugsarepresent.In
UnitedStatesv. Brown, supra,the dog alerted
to an airline passenger’sluggage. Two guns
were foundbut no drugswere present.It is

perfectly reasonableto concludethat the dog
was alertingto a contaminatedobject. And in
U.S.A. v. One GatesLearJet,861 F.2d8685th
Cir. 1988,the governmentsoughtforfeiture of
a LearJeton the basisof a contaminatedcar
pet in the airplane. The government’s own
chemisttestified, "that the tracewas so small
that its presencecould only be detectedby
complicatedscientific procedures.The chemist
concededthat the quantity could have been
broughton boardthe aircrafton the shoeof a
passengeror crew member...."Id. at 872. Nev
ertheless,it wasa sufficient quantity to cause
asniffer dog to alert. Id. at 869.

Severalcasesreportscientificstudiesfinding a
hugepercentageof all currencyin generalcir
culationcontaminatedwith true amountsofco
caine.SeeU.S.v. $87,375in U.S Currency,727
F.Supp. 155, 160 D.N.J. 1989 100% of ran
domly collected bills contaminated;U.S. v.
$80,760in U.S. Currency,781 F.2d462,475at
n.32N.D. Tex. 199180% contaminated;U.S.
v. $639,558in U.S. Currency, 955 F.2d 712
D.C. Cir. 1992 90% contaminated.This
createsa real problem if one seeksto use a
sniffer dog alert to establishprobablecauseto
believedrugsare present.A dog with even a
mediocresenseof smellcandetectafemtogram
fg quantityof cocaineodor.Assumingthat the
averagebill in generalcirculationcontains22.6
microgramsmcg per bill, then a single bill
containsmorethan200,000times the amount
of odor neededto causeFido to alert. Onecon
taminatedbill in abundleof onethousandbills
would provide more thanenoughscentfor an
alert. See Woodford affidavit, supra. A dog
alert to currencyor any item that is or could
havecomein contactwith contaminatedcur
rency is, therefore,of extremelylimited value
in establishingprobablecauseto believe that
drugsare present.

The Scentof a Cop

In UnitedStatesv. Trayer, 898 F.2d 805, 809
D.C. Cir. 1990the courtnotedthe testimony
of a retired Baltimore Police Dog trainerthat
"it is possiblefor a handlerthroughvoice or
physicalcues to compromisea dog’s objectiv
ity." While it is certainlytrue that a handler
can intentionallycue a dog to alert, this can
alsohappenunintentionallyaswell. Dogsand
people communicateby smell as well as by
voice and sight. Olfactory cues are probably
moreimportantto adog thanvisual cuesand
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are not subject to conscious control by the
handler. The best trained drug sniffing dogs
are the ones that can also readbody-chemical
language and draw inferences from bodily
odors. Changes in the intensity of odors
emanatingfrom their handlershavemeanings
as strongas vocal commandsto the dog. Body
odors and changesin body odor intensities
emanatefor humansas the chemicalby- pro
duct of fear, excitement and anticipation.
Chemicalsignalingbetweenhandlersandtheir
dogscreatesawide marginfor erroneousinfer
enceswhich can be triggeredat the chemical
level. WoodfordAffidavit, supra,at page 10.

Picturethe statetrooperapproachingaU-Haul
whichhasbeenstoppedwhile traveling in tan
demwith a rentedcar containingtwo Hispanic
males. This troopercan sensea big bust -- a
careerbuilding arrest.His excitementin com
municated to the "canine unit" otherwise
knownasthe dog. Fido getsexcitedandjumps
around by the car. Presto! Probable cause
createdby the scentof a cop!

Conclusion

The defensebar needsto litigate theseissues
in order to educatethe bench.Thereare sev
eral creativeapproachesto this. For example,
anythingdone by the dog out of court is argu
ably hearsayandinadmissibleat trial to prove

the truth of the matter asserted.Useof a dog
alert in an affidavit in supportof a warrant
might give rise to a Franks v. Delaware, 438
U.S. 154, 165 1978 suppressionissue if
materialfactsrelatingto the dog’s "credibility"
are omitted from the affidavit. And in-court
demonstrationsof the dog’s inability to dis
tinguishbetweenresidualodor, tracecontam
ination andthe presenceof narcoticsought to
be considered.Perhapsyoushouldrequestthat
thejudgeprovidethepapercurrencyout of his
own pocket to assist in the demonstration.
Whenthe dogalertsyou might raisetheques
tion of whetherforfeiture wouldbeappropriate
under the circumstances.These issues are
winnable andworth litigating. We mustnot al
low man’s best friend to becomethe Fourth
Amendment’sworstenemy.Remember-- every
dog will havehis day -- in court!

HARRY REINHART
536 SouthHigh Street
Columbus,Ohio 43215-5605
Tel: 614 228-7771

Harry Reinhart is Vice Presidentof Publica
tions for the Ohio Association of Criminal
DefenseLawyers.He is in private practice in
Columbus,Ohio.
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Use of Experts in Drug Cases

In most casesunder KRS Chapter218A, the
Commonwealthresortsto expertwitnessesfor
two purposes.The Commonwealth needs a
chemistto identify a substanceasone on the
prohibitedlist andoccasionallyit needspolice
officers to give their expertopinionabout "the
drug culture." The chemist from the State
Police Lab doesnot presentmanyproblemsal
thoughthereis some questionas to whether
that chemistcan be excludedunder KRE 403
if the defenseoffers to stipulatethe identity or
weight of the substance.The policeofficers are
more problematicbecausethe Commonwealth,
with the encouragementof incorrect opinions
like Kroth v. Commonwealth,737 S.W.2d 680
Ky. 1987, causespolice officers to opine on
mattersthat arenot propersubjectsfor expert
testimonyandwhich amountto opinionson the
ultimate issue of the case in trafficking
prosecutions.

As we will see furtheron in this article, some
federal circuits are now taking the position
thatjurorsare sufficiently sophisticatedabout
drug trafficking and drug casesthat it is not
alwaysnecessaryto havethe police officer ex
plain matterslike whetheror not drugs are
packagedfor sale. In any event, the failure of
Kentucky to adopt an analogueto FRE 704
clearly indicatesthat no oneshouldbe admit
tedto testify as to theultimateissueof acase.
To determine whether expert testimony is
neededin drugcasesit is importantfirst to see
what the burdenof proofin suchcasesis.

KRS Chapter218A startedout as Chapter29
of the Final Draft of the Penal Code that
eventuallybecameKentucky’s criminal law in
1974.For anumberof reasons,the drugchap
ter wastakenout of thePenalCodeandplaced
in the public health section of the Revised
Statutes.However,becauseKRS Chapter218A
punishessomeactions as crimes, the general
portions of the PenalCode apply in all drug
prosecutions.KRS 500.0701imposesthebur
denon the prosecutionto prove every element
of the case beyond reasonabledoubt. In the
most commonly chargedoffenses, trafficking
andpossessionof controlledsubstances,KRS

218A.1412 -218A.1422, the Commonwealthis
required to show that the personknowingly
andunlawfully eitherpossessedor traffickedin
a controlledsubstance.Dependingon thesub
stance,theCommonwealth’sburdenis to prove
that the substanceis classifiedin a particular
scheduleor that it is a particular compound
like LSD or marijuana.All in all, it is not a
difficult task.

TheCommonwealthcallsa statepolicechemist
in almostevery caseto identify the substance.
The testsfor identifying controlledsubstances
havebeenaroundfor yearsand, to my know
ledge,the validity of the methodof thesetests
is not subjectto attack. It maywell bethatthe
resultsof thetestareopento questionbecause
of the proficiency of the laboratorypersonnel,
but this is a questionthat could be mounted
only wherethe defendantobtainsa contrary
result on an independenttest. The identifica
tion dialogueis simple. It shouldgo something
like this:

Q: Mr. Blank, pleaseidentify yourself
andtell usaboutyour training.

W: My nameis Blank, I am employed
as a forensic chemist by the Ken
tucky StatePolice Lab at

_______

I receiveda bachelor’sdegreefrom
University. After receiv

ing my degree,I was hired by the
Kentucky State Police Laboratory
andunderwenta - yeartraining
period in forensic chemistryat the
Central Lab in Frankfort. I was
trainedby an experiencedforensic
chemist. After completion of that
program I was transferredto the

Regional Lab where I
havebeenemployedfor - years.

David Niehaus
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At this point, some prosecutorswill "tender"
the witness asan expert.Thereis no needfor
this under KRE 702. The qualificationsof the
witnessare solely amatterfor the trial judge
who determinesqualification as a matter of
law pursuantto KRE 104a. Although the
judge neednot conducta qualificationhearing
out of the presenceof thejury KRE 104c, the
judgeis alwaysundera duty, imposedby KRE
103c to "prevent inadmissibleevidencefrom
beingsuggestedto thejury by anymeans,such
as making statementsor offers of proof or
askingquestionsin thehearingof thejury." By
askingthejudgeto recognizethe witnessasan
expert, the prosecutor,intentionally or unin
tentionally, is giving the jury the impression
that this is a specialwitnessto whom special
attentionshouldbe paid.

The only specialthing that the witness’squal
ification entitleshim or her to do is to express
an opinion.Unlessthis is madeperfectlyclear
to the jury by meansof a strongadmonition,
the prosecutionis gainingan unfairadvantage
whenthejudgesustainsthemotionto havethe
witness acceptedas an expert. To avoid the
problem,makean in limine motionbeforetrial.
The jury doesnot needinstructionon the fine
pointsof evidencelaw andunlessthereis an
objectionto the qualificationof the witnessto
give an opinion, thereis no reasonto bring it
up. Expertwitnessstatusdoesnot meanthat
the witness is extrabelievable.It only permits
the witness to statean opinion, which can be
donewithout runningthe risk of confusingthe
jury. This is a small point, but trials quite
often are madeup of many small points the
cumulativeeffect of which is to prejudicethe
defense.

Little canbe doneto combatthechemist’stest
imony that the substanceshetestedwasacon
trolled substanceof onesort or theother. How
ever, someprosecutorsare not satisfiedwith
meetingtheir burden of proof andproceedto
ask the chemist questionswhich are none of
the jury’s business. Obviously, if the case
requiresproofthatthe substanceseizedby the
governmentis a controlledsubstancelistedon
ScheduleII, the prosecutormust askthe wit
nessto saythis. Thewitnesscananswer,"The
substancewas

___________,

classifiedon Sche
dule II as a nonnarcoticdrug." If the casein
volves LSD, the witnesscansaythat "The sub
stancetestedwasLSD." Thereis absolutelyno
reasonfor the chemistto go into the weight

unless it is a possessionwith intent to sell
trafficking caseand no reasonto go into the
underlying reasons for placing certain
substanceson particular schedules.

The schedulesare mattersof law. They were
made up by the General Assembly ERRS
218A.040 et. seq.] andarenot subjectto debate,
qualification, or disagreementby anyonepre
sentin the courtroom.Thejury doesnot need
to know why LSD is on suchandsuch asche
dule. Underthe "bare bones"approachof jury
instructionsfollowed in Kentucky, Whorton v.
Commonwealth,570S.W.2d627 Ky. 1978,the
jury is not instructedon the operationof law.
It is askedto find the essentialelementsof the
crime. Any discussion about the pernic
iousnessof a substanceor its lack of legitimate
purposecan only serve to prejudicethe jury
unfairly. It is importantto keepin mind that
in all felony prosecutionsRRS532.0551limits
the first determinationto whetherthe defen
dantis guilty or not. Thejury doesnot needto
knowhow awful a particularsubstanceis until
the closing argumentof the sentencingphase
of the trial. Again, this may be a small point,
but small pointsaddup duringthe courseof a
trial.

What if you offer to stipulate that the sub
stanceseizedwascocaineor LSD? The answer
is not clear. Recently, in Chumbler v. Com
monwealth, 905 S.W.2d 488 Ky. 1995, the
SupremeCourtrestatedthestandardrule, that
"a defendantis not entitled to stipulateaway
the partsof the casewhich he doesnot want
the jury to see." This statementof the rule is
misleading. Oftentimes, it is said that the
Commonwealthhasthe right to prove its case
andthe defendantcannotunderminetheCom
monwealth’sdecisionby offering to stipulate
parts of the case.But the Commonwealthis
not entitledto anymoreconsiderationthanany
other litigant in the Court of Justice. All
litigants are subject to the supervisoryauth
ority of the trial judge, who is the person
vestedby law with discretionto decidewhat
thejury hearsandwhatthejury doesnot hear.

KRE 611a gives the trial judge control over
the presentationof evidenceto makethe pre
sentation"effectivefor theascertainmentof the
truth." KRE 403 grantsthejudgebroaddiscre
tion to excluderelevantevidenceif its proba
tive value is substantiallyoutweighedby any
numberof considerations,not the leastof
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which is that the evidenceis unnecessary.The
bottom line is that if the judge can exclude
evidencefor reasonsof "unduedelay" or cumu
lation of evidence,thejudge hasthe authority
to excludewitnessesbecausetheir calling will
serveno usefulpurpose.Oneof the important
balancingconsiderationsunderRule403 lang
uagewas statedin the Advisory Committee
noteto thefederalrule, that"theavailabilityof
other meansof proof may also be an appro
priate factor." Kentucky Rules of Evidence,
Revised Commentary,p. J-22. Although the
argumentthat I am proposinghere has not
hadgreat successin the federal courts, e.g.,
U.S. v. Breittkreutz,8 F.3d 688, 690-6929th
Cir., 1993, the federal casesdeal with in
stanceswherethe defendantis complainingon
appealthat the judge should have excluded
evidenceor testimony,most often evidenceof
prior convictions. Thesecasesdo not saythat
ajudgecannotexcludesuchevidence;onlythat
thejudgedoesnot haveto. Graham,oneof the
big names in federal evidence,statesin his
Handbookof FederalEvidencethat

In evaluatingthe incrementalprobative
value of the offered evidence,the fact
that the opponenthas offered to stipu
late or is not disputingthe proposition
for which the evidenceis being offered
shouldbe considered.However, the fact
that the proposition is not being dis
putedis not alonedispositive;the pro
ponentof the evidenceis entitledto have
the court alsoconsiderthe fair andlegi
timate weight introduction of the evi
dencewould haveupon the trier of fact.
Id. at 185.

In some cases,exclusion of expert testimony
would be devastatingto the Commonwealth’s
case. In others, a formal agreementby the
defensethat the substancehasbeenfound to
becocaineandthatthejury mayso believecer
tainly is a worthy substituteto having the
chemist get on the stand,particularly if the
chemist’s testimony would be limited in any
event to identifying the substanceas one
placedon the schedulesby the GeneralAssem
bly. The defendantcannotforce the Common
wealth to foregothiswitnessbut the defendant
can convince the judge that the witnessneed
not be heardand the judge’s decisionto ex
cludewill be reviewedonly for abuseof discre
tion. It is somethingthat canbe donewith any
expertwitnessandwith anyotherevidence

thattheCommonwealthmaywishtointroduce.
The analysismay be most usefulin excluding
police "expert" testimony about drugs and
trafficking.

Although there are SupremeCourt opinions
thatauthorizeintroductionof experttestimony
by policeofficers on anumberof subjects,these
pre-datethe adoptionof the Rules of Evidence
and no one knows for surewhetherthe adop
tion of Article VII of the Rules of Evidence
supersedestheseopinions.

The starting point is the plain languageof
KRE 702. The first questionto askis whether
scientific, technicalor otherspecializedknow
ledge will assist the trier of fact either to
understandthe evidenceor to determinea fact
in issue. If so, the proponentmay introducea
witness"qualified as an expertby knowledge,
skill, experience,training or education" and
that witnessmay testify concerningthe infor
mationthat will assistthe trier of fact either
by meansof opinion or otherwise.Renfro v.
Commonwealth,893 S.W.2d 795 Ky. 1995.
The first questionis the importantone. If the
jury doesnot needhelp either understanding
the evidence or deciding the facts at issue,
thereis no basis for the introductionof expert
testimony.This is thethresholdquestion.If the
Commonwealthcannotmakethis showing,the
police officer mustsit down andbe quiet.

Usually thereis little advantagein attacking
the qualifications of most police officers to
testify aboutthe drug trade.The qualification
of thewitnessis a questionfor thejudgeunder
KRE 104aandthe basisfor admissioncomes
down to the statementfound in KRE 602
whichrequirespersonalknowledgeof themat
ter aboutwhich the witness will testify. And
unlessthe opinion of the officers invadesthe
exclusive fact finding province of the jury,
thereis no legitimate objectionto the form of
the testimony.

The question of whether the jury needs the
help of police officers in drug cases,not sur
prisingly, dependson the type of case. In a
simple possessioncasethereis no reasonto
have police officers testify about anything
exceptfactslinking the controlledsubstanceto
the defendant.The drug trade,their prowess
as investigators,the reasonsthat they sus
pectedthe defendantand all othermattersof
thistypeareirrelevant.Thestatuteestablishes
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the elementsof the casewhichare that thede
fendantknowingly possesseda controlledsub
stancewithout license to do so. The matters
just spoken of are irrelevant or are so mar
ginally relevant that they must be excluded
under KRE 403. Of course it is trafficking
casesbasedon the theory of possessionwith
intent to sell that the issue of police expert
testimonyunderKroth andothercasesarises.

In mostpossessionwith intent to sell cases,the
police officers at a minimum testify that they
found either a certain amount of controlled
substancealongwith paraphernalialike scales,
razor blades and plastic bags or that they
found certain amounts "packaged for sale."
NeitherKroth nor Sargentv. Commonwealth,
813 S.W.2d 801, 802 Ky. 1991, presentcon
vincing reasonsto allow a policeofficer to give
evidenceon the ultimate fact in a possession
with intent to sell case, i.e. whether the
controlled substanceswere possessedfor the
purposeof sale. Sargent follows the general
line of analysisthat the "drugtrade"is outside
the experienceof mostjurors, but in the mid-
1990’s it is time to questionthis assumption.It
is alreadybeing questionedin other cases.

The leading case on this subject is United
States v. Castillo, 924 F.2d 1227 2nd Cir.,
1991. In that case the Second Circuit cor
rectly pointedout thatif testimonyis directed
to "lay matters which a jury is capableof
understandingand deciding without the ex
pert’s help," thattestimonyshouldbe excluded.
The court also noted that evenif the evidence
might be admissibleunder Rule 702, it is still
subject to exclusion under Rule 403. In Cas
tub, the SecondCircuit acknowledgedthat it
usually agreedthat the operationsof narcotics
dealersare a proper subject for expert test
imony. But the court also notedthat it had
"carefully circumscribedthe useof suchtesti
mony to occasionswherethe subjectmatter of
the testimonyis beyondthe kenof the average
juror.’ Id. at 1232. Relying on the Advisory
Note to the federal rule, the court said that
"there is no more certaintest for determining
when expertsmay be used than the common
senseinquiry whetherthe untrainedlayman
would be qualified to determineintelligently
and to the bestpossibledegreethe particular
issuewithout enlightenmentfrom thosehaving
a specializedunderstandingof the subject
involvedin the dispute."Id. at 1232-1233.The
courtexaminedits own precedentsandstated

thatunderthe rule, "experttestimonyon drug-
relatedmattersis unnecessaryand properly
excludablewhere all the primary facts canbe
accuratelyand intelligently describedto the
jury, and if they, as [persons] of common
understanding,are as capableof comprehend
ing the primary facts and of drawing correct
conclusionsfrom them as are witnessespos
sessedof special or peculiar training, exper
ience or observationin respectof the subject
under investigation." Id. at 1232. The court
concludedthat "we arenot convincedthat New
York jurors in today’sclimate, flush with daily
news of the latestdrug busts,needan expert
to enlightenthem asto suchelementaryissues
as the function of a scaleor index card in a
drug deal." Id. at 1233. The samething must
be said for Kentuckyjurors in 1995.

The most often askedquestionof police "ex
perts" is whetherthe dope found in one gram
plasticbindleswaspackagedfor sale.Thejury
can concludewithout expert help that if co
caine is bought in one gram bindles, it must
alsobe sold in onegrambindles.Thejury can
concludefrom the other evidence,such as the
numberof such bindlesor the total weight of
the drug, whether or not the defendantpos
sessedthe requiredintent to sell. By having
the police officer, in full uniform, statethat it
was,the Commonwealthis permittedto "over
persuade"the jury. Under KRE 702 and 403
this is not permitted.

Kentucky did not adopt proposedKRE 704,
which, like its model, FRE 704, would have
permittedopinion testimony on the ultimate
facts to be decidedby the jury. It may seem
unusualto arguethe failure to adopta rule as
anindication of the statusof the law, but this
is the situation.By long standingcommonlaw
precedent,expertwitnesses,with very few ex
ceptions,havenot beenpermittedto testify,by
opinion or otherwise,on mattersthat the jury
ultimately must decide.Therearea numberof
theoreticalandpracticalreasonsfor this rule.
The first is the obviousdangerthat the expert
will causethe jurors to abdicatetheir duty to
find factsand decidean issue becausean ex
pert saysthat it is the right decision. On a
more theoretical level, Section 7 of the Con
stitution, as given effect by RCr 8.22 andRCr
9.58,leavesall fact questionsexclusivelyto the
jury. The law of Kentucky does not allow the
trial judge to comment on the evidence or
advisethe jury throughthe instructionswhat
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the law of the caserequires.Rather,thejudge
gives "bare bones" instructionsthat only ask
thejury thefundamentalfactualquestionsthat
mustbe resolved.If thejudgecannotinfluence
the jury, there is an obvious parallel with
respectto expertwitnesses.Theyshouldnot be
allowed to influence the jury’s fact finding
decisioneither.Expertwitnessesarepermitted
to testify to assistthe jury, not to make the
decisionfor it. Therefore,bothconceptuallyand
practically Kroth and Sargentare wrongly
decided.

The problemis that in the absenceof a rule
governinga particularevidencesituation,the
commonlaw prevails. It is necessaryto argue
for changein the commonlaw. This is donein
conjunction with an argument that the evi
dencedoesnot qualify underKRE 702 anyway.
But to get the decisionsin Kroth andSargent
overturned,it is necessaryto show that the
theory supportingthesecasesis not grounded
upon soundlogic andhasbeendiscreditedby
actual experienceso that reliance on them
amountsto perpetuationof error. Vaughn v.
Knopf, 895 S.W.2d 566 Ky. 1995.SCR 1.040
5 will requirethe circuit anddistrictcourtsto
follow Kroth andSargent,but it is necessaryto
raise this issue and presentit on appeal so
that the SupremeCourt will havethe oppor
tunity to make the change.Changeis neces
sary becauseit is essentially silly to allow
police officers to tell the jury what the answer
is whenalmostno otherexpertsarepermitted
to do so.

A relatedproblem ariseswhen police officers
involved in the arrest are also qualified as
experts.Thereis agreatdangerthat the jury
will confusethetwo typesof testimonyanduse
the officer’s experttestimonyas corroboration
andvalidation of the officer’s eyewitnesstest
imony. The dangeris particularly greatif the
witness is "tendered"as an expert and given
the judge’sseal of approval.This problemhas
been recognized in the Second Circuit. In
UnitedStatesv. Tapia-Ortiz,23 F.3d738 2nd
Cir., 194, the court held that expert testi
mony cannotbeusedsolelyto bolsterthecredi
bility of the "fact-witnessesby mirroring their
versionof events."Id. at 740. In that case,the
agentswere permittedto testify as to typical
"drug behavior" whichjust so happenedto be
what theysaidthe defendantdid in that case.
Although the courtdid not find error in Tapia
Ortiz, the principle is valid. If the prosecutor

introducestwo or three of the police officers
whoparticipatedin the drugbustandusesone
or all of them asexpertson the "drugtrade,"it
is very unlikely that the jury will be able to
make the distinction betweenthe supposed
typicalbehaviorof drugdealersandthebehav
ior of your defendant.This simply cannotbe
permitted.If nothingelse,thejudge mustforce
the Commonwealthto decidebetweenonerole
or the otherfor thesewitnesses.

TheSupremeCourt hasheldin Renfrov. Com
monwealth, 893 S.W.2d 795 Ky. 1995 that
RIlE 702 limits expertopinionandevidenceto
thoseinstancesin whichit will assistthetriers
of fact to understandthe evidenceor resolve
disputedfactualissues.Perhapssomereaders
say that given the strengthof the Common
wealth’s evidence in most drug cases,the ex
pert opinion testimony of the police officers
really doesn’t amount to a pressingproblem.
And if thesereadersaretalking abouthandto
handbuys, they may be right - to a certain
extent.But courtsarecreaturesof customand
habit. If a judge getsin the habit of allowing
police officersto testify to all sortsof thingsin
drug caseswhere it most likely will not be
harmful error, that judge is going to be more
likely to allow the police officers to testify in
caseswhereit maymakearealdifference.It is
importantto challengethe improperuseof po
lice as experts in every drug case because
judgesand prosecutorsneedto be reminded
regularly that police officers, although often
the mostcrediblewitnesses,oftenaretheleast
relevant.

DAVID NIEHAUS
JeffersonDistrict Public Defender’sOffice
200 Civic Plaza
Louisville, Kentucky 40202
Tel: 502 574-3800
Fax:502 574-4052

Doubt is not a pleasantconditionbut
certaintyis an absurdone.

- Voltaire

January1996, The Advocate,Vol. 18, No. 1, Page84



Using An Expert in Marijuana Cases

Every defendantin amarijuanacasefacesat
least one prosecutorialwitnesswho proclaims
to be an expert the PE regardingmarijuana
use,saleor cultivation.The PE usuallymakes
statementssuch as "This is amongthe most
sophisticatedgardenswe have seen in this
area," or "There is no way that this could be
personaluse. It would takefour yearsto smoke
this much."Without a rebuttal, the courtusu
ally hasno recoursebut to acceptthe prosecu
tion’s theory.Thebestway to bring sometruth
to the court is to presenta witness of your
own.

Defenseattorneyscan use experts for three
distinct purposes:to frame the case,to help
with the crossexaminationof the other side’s
expertsand for direct testimony.

Framing the case-developinga theory that is
reasonableto the court-canbe the most impor
tant useof theexpert.Theprosecution’stheory
maybe basedon inadequateinformation,mis
readingthe evidenceor relianceon the court’s
ignorance.Thedefenserequiresanunderstand
ing of the situation,somethingthe expertcan
do. The defensewitness has the training to
provide a realistic assessmentof the evidence
andotheraspectsof the case.

The prosecution’scaseis basedon anumberof
assumptionsincluding: eachplant hasaprede
terminedyield; all partsof theplant are use-
able; there is a set maximum amount that
peoplecansmoke;almostall usershaveintent
to deliver.

All of theseassumptionsarethe resultof some
mythical averaging,but do not deal with the
particularsof the case.The defenseexperthas
a better understandingof what the defendant
was doing, and once the court hears the
explanation, the court is more likely to be
sympathetic.

In onecasein which I participatedan attorney
was chargedwith cultivation with intent to
sell. California v. JamesMacPhee, Orange
County SuperiorCourt, Case# C-82830

PC-bOO Diversion Hearing. He had been
growing in a small unit, and had about two
ouncesof goodbud. However,he wasa packrat
andhadsavedeverythinghe hadevergrown.
The police found five pounds of fan leaves,
sternsandmaleplants. Basedon the quantity,
the prosecutiondecided that this had to be
intent, and the main PE said so. The defen
dant’sown lawyer originally believedthe de
fendanthadintent to sell andthoughtthe case
was lost basedon the weight. We were able to
showthe courtatthehearingthatthematerial
hadlittle economicvalue andthat the defen
danthadno incentiveto deliver. He wasgiven
diversion.

Cross-examinationcanbe apainful processfor
the prosecution’sallegedexpert. Usually, the
expertsface across-examinationby an unedu
cated attorney and can appear quite know
ledgeableabout their subject.As soon. as the
expertsare facedwith a well-preparedcross-
examination,their lack of informationbecomes
apparent.

Charles Stowell, now a DEA agent,claimed
that eachplantwould yield at leastapoundof
bud. California v. Todd Johnson,Woodlake
Municipal Court, #4429, Sept. 1988. He testi
fied thatthe plantswould beripe in six weeks.
The defenseattorney,Bill Logan,hadStowell
hold aplantwhichweighedlessthananounce.
Stowellmaintainedthat theplant would grow
a poundof useablematerial in a month anda
half. The court took noticeof the situationand
hadLogancontinuethe crosson anotherissue.
Stowell was obviously discredited.

Mostprosecutionmarijuanaexpertshavenever
faceda real voir dire anddo not fare well when
theyare tested.Here aresomequestions,and
the PE’s usual answers,that will help expose
the lack of knowledgeof an allegedcultivation
expert:

1 Whatdrug classesdid you attend?
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2 In those classeshow much time was 21 How largedoesamarijuanaplanthave
spent specifically on marijuana?Usually not to be to flower?
much.

22 What is the significance of spacing
3 How much of that time was spenton regardingplant yield. I don’t know.
ID’ing marijuana?Usually most of the class
time. 23 Would it be of significance to you if

therewereseveralvarietiesof marijuanagrow-
4 How muchtime was spenton cultiva- ing in agarden?No. Marijuanais marijuana.
tion? A few hours.

24 Do youknow whatCO2 is usedfor? To
5 How much time was spent on yields? grow the plants?
Some time. I don’t rememberexactly how
much. 25 What significancedoesit have?I don’t

know. Makes them grow faster?
6 How much time was spent on indoor
cultivation Very little specificallyon indoor. The voir dire can concentrateon other areas

dependingon the crux of the case.If the cop is
7 Did the class cover the difference in to testify regardingintent, use or yield, the
yieldsbetweenindoorandoutdoorplants?No. questionscanbe tailoredto bring out the lack

of depthof hisknowledge.Your expertcanhelp
8 Did you useanytexts?Yes. you develop the questionsfor your probeinto

the abyssof the prosecution’signorance.It is
9 Do you remembertheir names?No. unusualthat aPE is foundunqualified,but it

has happened.However, a vigorous voir dire
10 Who taught the cultivation class ? I can affect the PE’scredibility.
can’t remember.

The voir dire cantest eachaspectof the PE’s
11 Did the class cover use versus sale? expertise.He may be qualified at identifying
Very little. marijuana. Does that makehim an expert in

price, use, quality, intent? How did he get his
12 What is the differencebetweenindica knowledgein this area,from a four hour class
andsativa?I don’t know. and interviewing a bunch of self-serving

arrestees?
13 Have you ever manicured or seen a
plant manicuredto testits yield? No. The direct examinationis usedto providenew

theoriesto the courtandto rebuttestimonyof
14 Haveyou evertestifiedthat agrow was the PK. This is importantbecausethe court is
not for sale?Yes. likely to side with the prosecutionevenif its

theory has beendamaged.in the absenceof
15 What case?I can’t remember. anotherplausibleexplanation.

16 Are there separatemale and female For instance,in cultivationcases,the question
plants?All kinds of answers. of personaluse or intent to distribute is an

importantissue in some states.The prosecu
17 How do you tell the difference? All tion may makea conclusionbasedon several
kindsof answers. criteria:

18 Do growerstreatthem differently? 1 QUANTITY OF MARIJUANA - This is
oneof the main factorsthe prosecutionusesto

19 Why? determinewhetherthemarijuanawas for per
sonal or commercialuse and to increasethe

20 How do you causea plant to sex? All sentencing.
kinds of answers.

Narcotics officers tend to overestimatethe
amountof marijuanainvolved.Frequentlyit is
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not weighed.just an eyeballestimateis given.
"It was a lot of marijuana. More than one
personcould smoke." Then they state."Each
plant is capableof producingonepoundor one
kilo of marijuana."California v. Larry Foose,
El DoradoMunicipal Court,Testimonyof Offi
cer OscarBetts, 12/17/91. PEs try to avoid
talking about the specific plants in question,
but prefer to discussthe weight the plant is
capableof producingandmythicalaverages.In
somecasesthe prosecutionexpertshavenever
lookedat the evidence,but rely solely on their
experience.

Before trial the defenseexpert will examine
the evidence,weigh it and look for indications
of growth stage,condition. quality andweight.
All of thesefactors are important. If plants
weregrowingfrom seedandwereunsexed.half
of them the males would be thrown away
when they indicated sex. Plantswhich were
grown in shadetend to be leggy with fewer
flowerscomparedto stalk. This is very impor
tant in somestates,where maturestalks are
not illegal.

Not all marijuanais equal.Frequentlygrowers
throw leaf away, and it has little value com
mercially ascomparedwith bud. A personwith
a lot of leafis not necessarilycommercial.They
may be planningto use it for purposesother
thanfor smoking,or it mighthavebeencollect
ed from the trash,sincethe owner plannedon
dumping it.

Even if the physical evidence has been
destroyed, the expert can analyze photos,
videosand preservedsamplesin order to get
an idea of the weight.

2 NUMBER OF PLANTS - This is a very
important factor in federal caseswhere the
numberof plantsdeterminessentencing.Prose
cution expertssometimesmiscount plants or
count cuttingsincapableof self-supportinglife
asplants.

The defenseexpertmaybe ableto mitigate the
sentencebasedon the actualweight, but suc
cessin this areahasbeenlimited. One great
win basedon actual potential weight v. the
mythical 1000 gram figure is UnitedStatesv.
George and Robert Osburn, Crim # 2:90-CR-
13-WCO, Feb. 13,1991.

In statecasestheprosecutionexpertmayclaim
weight basedon the numberof plants times
one poundor one kilo. If the grower has a
"seaof green"gardenwhich is a techniqueof
growing small plants very close together,the
expertmight saythat the numberof plantsin
dicates the grower was growing a big crop.
Thenthe defenseexpertmustbring reality to
the situation by discussingthe actualweight
andpotentialof the plants in the defendant’s
garden.

3 PRESENCEOF SCALES - The PE
would havethe world believethat anyonewho
ownsan ouncescaleis a dealer.The expertcan
helpput the scalesin context.Weretheypostal
scales?Did the defendanthavea specific use
for the gram scale?

The ideathat anyonewith a triple beamscale
is a dealeris absurd.The courthasto be edu
catedabouttheir presencein many non-drug
userhouseholds.Also thatsomedrugusersuse
them to weighwhatthey buy, sinceprices are
sohigh. Scalescanbe discountedwhenplaced
in adifferent context.

4 PACKAGING MATERIAL - The state
would havethe court believethat anyonewho
ownszip-lock bagsis a dealer,especiallyif the
bagsare found in proximity to the marijuana.

The defenseexpertcanbring someclarity and
reality to the court. After all, the judge and
jury use the bags.Is this an indication that
they are dealers?

The prosecutioncontendedthat five zip-lock
bagsthey found in the trashwith residuein
sidewerepackagingmaterialindicating intent
to sell. Thebagshadresidueof differentgrades
of marijuana,indicatinga userwhohadbought
pot.Without adefenseexpert,theprosecution’s
theorywould havebeenacceptedby the court.

5 PAY/OWE SLIPS - Any scrapof paper
with people’snamesanddollar amountsis im
mediately a pay/owe slip. In one case a few
invoicesfrom the storein which the defendant
workedwaspresentedas a financial paper.

Once this error was brought to the court’s
attention,the prosecution’sexpertlost quite a
bit of credibility.
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In anothercasethe "pay-oweslip" turned out
to be the accountsof the defendant’sson’s
lawn-cuttingbusiness.

6 LARGE AMOUNTS OF CASH - The
prosecutionwould havethe court believethat
anylargesum of moneyfoundby the police is
an indication of illegal activity.

In one casethe police had found over four
thousanddollars whenthey raidedthe defen
dant’shome. It was mostly in largebills and
the prosecution expert testified that this
typically indicated sales. The defendantwas
able to showthat he hadjust soldhis car and
had not depositedthe money into his bank
accountyet.

7 INDICIA OF USE - Rolling papers,
pipes and roachesindicate use, which helps
propup the defendant’scontentionthat he was
a user. In onecasethe policedid not collectthe
indicia, but I photographedit at the scene.
Presenceof indicia, including books, posters,
magazines,and pamphlets regarding mari
juana usealso tendsto show that the person
wasusingit andwasperhapsvery involved in
it.

In stateswhere non-profit transfer is not a
seriousoffense,this indiciamightindicatethat
the defendantwas part of a sub-cultureand
regularly participatedwith friends.

8 INDICATIONS OF WEALTH - Thepo
lice immediatelysuspecta personof dealingif
theyseeanindication of wealth, suchasfancy
carsor jewelry. It is usually up to the defen
dantto prove it was legitimate.

This may requirethe expertiseof an account
ant or tax attorney.

9 SOPHISTICATION OF THE GAR
DEN - Prosecutionexpertsthink thatasophis
ticatedgardenis anindication of personaluse
or sale. Presumably,only commercialgrowers
haveaccessto thisequipment,whichis offered
in generalgardenmagazinessuchasNational
Gardening,andnot in High TimessinceJanu
ary 1990. I have never heard a prosecution
expertsaythat a gardenwasnot sophisticated.
Theyusuallyusethis asanindication that the
purposewas sales. Although an unsophisti
catedgardenis usually an indication of per
sonal use,sincethe grassdoesnot usually

meet commercial standards,a sophisticated
gardenis not necessarilyan indication of in
tent to distribute.After all, hobbyistsoften get
very technicallyinvolved in their interest.The
sophisticationshould not be substitutedfor
potentialor expectedyield.

The defenseexpert brings otherissuesto the
court’s attention.

1 THE SIZE OF THE GARDEN - No
matterhowmanyplantsarein a garden,it has
amaximumpotentialyield basedon its space.
In onecasethe prosecutionclaimedtherewere
94 plants. U.S. v. Rodand CynthiaKlein, Dis
trict of S. Dakota, CR 87-40005.Half of them
would be male so half of them, a total of 47
plants, eachwouldyield one pound,for a total
of 47 pounds.Thethreegardenareastogether
totaled25 squarefeet, the equivalentof 5’x 5’.
We demonstratedin the court by reconstruct
ing the gardenspaceswith pressboard,how
absurdthat contentionwas.Thejury accepted
my estimateof, under onepound, total.

2 ACTUAL AND EXPECTED YIELD -

The actual andexpectedyields of the grower
are usually much lower than the police esti
mates.Thepolice usuallystickwith onepound
or onekilogramper plant.It is unusualto find
a plant with more than six ouncesof usable
material.

In an indoor garden,you can figure that for
each squarefoot of growing space, the yield
will be between1/4-b ounceof bud. The varia
tion in yield results from different growing
techniquesandvarieties.

3 DIFFERENTVARIETIES OF PLANTS
- There, are thousandsof varieties of mari
juana ranging in a spectrumfrom indices to
salivas.Commercialgrowershave an interest
in uniformity so that the harvesttime is the
same,and the crop is the samefor easysale.
On the other hand,gardenershavemoreof an
interest in smoking several varieties. So a
gardenwith mixed varietiesis anindication of
a connoisseurgrowing for his own use.

A mixed gardenmay also indicate a lack of
sophistication.The grower might havegermi
natedmixed stashseedsof variablequality.

4 HOW MUCH THE DEFENDANT
USED - The governmentsuppliesmedical
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marijuanausers10 .8 gram cigarettesa day.
This comesto aboutsix poundsa year. Most
PE’s claim thatuserscannotsmokemorethan
a couple of poundsa year.

5 DIFFERENT GRADES OF MARI
JUANA, THEIR VALUE AND USE - Leaf, al
thoughconsideredasweightin the prosecutor’s
case,is not generallyused and is not a com
mercial product. Its presenceas part of the
grossweight is often takeninto consideration
by an educatedcourt.

Stemsare often includedin the prosecution’s
original estimateunlessthey are challenged.

Male plants are considered a nuisanceby
growers, not a sourceof smokingmaterial or
sales.

Since the expert can help you formulate a
strategyin the case,he shouldbe contactedas
earlyaspossiblein the proceedings.He maybe
ableto helpwith pre-trialmotions,andit gives
him more time for researchand to develop
demonstrativeevidence.

ED ROSENTHAL
Oakland,California

EdRosenthalis a researcher/ writer locatedin
Oakland, California. He frequently testifies
regarding cultivation practices, marijuana
botany, expectations,yield, intent, use and
sales.
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SentencingAlternatives for Clients
with SubstanceAbuse Problems

In recentyears,the Legislature has passed
laws giving the Circuit andDistrict Courts of
Kentuckymoreoptionsat sentencinghearings.
KRS 500.095andRRS 533.010allow for com
munity service and probation or conditional
dischargewith an alternativesentencingplan,
asoptions to jail andprison.

Approximately18% of Kentucky’scorrectional
populationareincarceratedon alcoholor drug
relatedoffenses.The percentagedoes not in
clude the misdemeanantpopulationincarcer
ated in county jails. From this figure, it is
apparentthat thereis aneedto be able to be
aware of and recognizethe indicators or "red
flags" of someonewith asubstanceabusepro
blem.

The following questionsare abrief exampleof
thingsthat shouldraise"red flags" aboutsub
stanceabuseproblemswith your client.

1. Is the chargeitself, an alcohol or drug
relatedcharge?

2. Does your client havea prior criminal
history of alcohol or drug related
offenses?

3. Is your client chargedwith a felony,
but has absolutely no prior involve
mentwith the criminal justicesystem?

4. Does your client have limited educa
tion?

5. Does your client have a history of
changingjobs often or not beingableto
keepa job?

6. Doesyour clientlive in anenvironment
wherealcoholanddrugsareprevalent?

7. Does your client havea close relative,
parent, sibling or spousewith a sub
stanceabuseproblem?

If the answerto any of thesequestionswas
yes, your client is exhibiting indicatorsof a

substanceabuseproblem or the potential for
the problem.Your next stepis to confirm the
existenceof a substanceabuseproblem. Once
it hasbeendeterminedthat thereis aproblem,
how do you treatit?

An alternativesentencingplan can be devel
oped to meeta client’s substanceabuseprob
lem.

The most critical part of this plan,whendeal
ing with clients with a substanceabuseprob
lem is the treatment.Thereare as many dif
ferenttypesof treatmentsas therearetypesof
substancesbeingabused.Unfortunatelyfor our
clients,theyarelimited dueto their income.As
with mostthings,treatmenttakesa lot of mon
ey, moneywhich is not allocatedto treatindi
gentclients in significant amountsrelative to
the amountsspenton the prosecutionof sub
stanceabusers.

Possibletreatmentalternativesare as follows:

1. Alcoholics Anonymous
2. NarcoticsAnonymous
3. Individual Counseling, i.e., Compre

hensiveCare
4. 28-30 day Inpatient TreatmentPro

grams
5. 3 months - 6 monthsLongTermTreat

mentProgram
6. AftercarePrograms
7. Halfway Houses
8. 1-3yearTreatmentProgramswhichin

clude various componentsof above
including educationand employment
training out-of-state

9. Community-based substance abuse
treatmentprogramssuch as DISMAS
Charities,Inc.

When developingthe treatmentaspectof the
alternative sentencingplan, you must first
takeinto considerationmany different factors
regardingyour client, i.e.; typeof abuse,length
of abuse,and availability of clientsto partici
patein programs.In mostcases,acombination
of treatmentsarerecommended.If the client is
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in custody awaiting sentencing,you may re
commendthat the clientparticipatein AAINA
programsor other types of counseling that
might be availableto themat thejail. In some
cases,the client mayhaveto serveadditional
jail time as a condition for probation.When
this occurs,you mayrequestthroughthe plan
that the client be allowed to participate in
outsidecounselingserviceswhile in custody.

After the determinationof what treatmentis
the mostappropriate,youmustalsolook to the
sentencingoptionsavailable.Therearea num
berof optionsthe Courtscanusein sentencing
defendantschargedwith crimes relating to
drugsand alcohol.

Oneoptionis HomeIncarcerationor HouseAr
rest. Homeincarcerationor HouseArrest can
be anything from the use of ElectronicMoni
toring devicesbeing attachedto a person’s
ankleor wrist andshouldsheget out of acer
tain rangeor area,an alarmwould soundat a
monitoring station and record the time. The
onemonitoringthe equipmentwouldthennot
ify the supervisingofficer and they would in
turn find the personand arrest her. House
arrestcan also meanthat the personis not
allowedto leave the house.This meansnot at
all, not evento go to the grocery,however,the
judge canmake specialconditionssuch as al
lowing doctorvisits or probationofficer visits.
Generally,thesetwo optionsareusedfor those
with physicalor mentalproblemswhereincar
cerationwouldputanunnecessaryhardshipon
the personor thejailer or jail. They canalsobe
used in conjunctionwith work or school re
lease.

Anotheroptionis jail release.In this situation,
the client is releasedfrom jail in order to go to
work or go to school. The client would be re
leasedfrom a certaintime in order to get to
work until anotherspecific time after work
with enoughtime only to get backto thejail.
This allows the client to keepsupportinghim
self andhis family while still havingto serve
time for his crime.

A split sentenceis anotheroptionusedby some
judgesin lieu of incarceration.This option is
whereaclient is incarcerateda certainamount
of time andthenreleasedon probation,or he is
releasedfor a specificamountof time andgiv
en adateto returnto jail andserveanamount
of time.

An option provided for by the statutesis com
munity service. The judge can set a certain
amount of hours of community servicewhich
the client mustcompletein lieu of time in jail.

Also, the judge might sentenceapersonto an
educationprogramor an employmentprogram
in lieu of prison or jail time. Theseprograms
might be ones in which the client is already
involved, that the client wantsto be involved
in or thatthejudge,himself,or you, alongwith
an instructor of an educationalcenter have
developed.

A program usedin most all the options is a
drug andalcohol screeningin which aperson
is told to give aurinesampleandthat sample
is testedfor certain drugs or alcohol in the
system. These screeningsare usually sche
duled by the probation officer or a specified
personby the court. If the screeningscome
back positive for a drug, the judge has the
ability to bring that personagain before the
court and revokeor orderother conditionson
the individual.

Theseareonly afew examplesof optionswhich
canbe presentedto the court. Only you, your
imagination andyour client can limit those
which couldbe presented.

Developing an alternative sentencing plan
which hasbeenspecificallydesignedto meeta
particular client’s substanceabuseproblem,
reducesthe likelihood of that client’s future
involvementin the criminal justicesystem.

KELLEY M. DURHAM
Alternative SentencingSpecialist
224 Cundiff Square
Somerset,Kentucky 42501
Tel: 606 677-4129;Fax: 606 677-4130

PEGGY BRIDGES
Alternative SentencingSpecialist
400 ParkAvenue
Paducah,Kentucky 42001
Tel: 502 575-7285;Fax:502 575-7055

ROBIN WILDER

Alternative SentencingSpecialist
108 Marshall Street
Stanton,Kentucky 40380
Tel: 606 663-2844;Fax: 606 663-2844
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Treatment with Criminal Justice Authority

Introduction

Drug abusetreatmenthas a traditional rela
tionship with the criminal justice system
Maddux 1967, 1978. After briefly reviewing
that relationship,this article presentsoppor
tunities for enhancingdrug abusetreatment
with criminal justice authority and describes
the diversionfor DrugAbuseTreatmentDAT
Program being developedin Kenton County,
Kentucky.

The history of drug abuse treatmentin the
United States can be traced to two Public
Health ServicePHS farms -- one at Lexing
ton, Kentucky in 1935 andthe other at Fort
Worth,Texasin 1938.As drugabusetreatment
matured,thesefacilities werecalled PHShos
pitals, and later, clinical researchcenters.
Treatmentat thesefacilities wasdesignedpri
marily for Federalprisoners, but voluntary
patientswith no Federalcourtpressurecould
also receive treatment.However, after with
drawalfrom drugs,mostvoluntarypatientsdid
not stay, and, with no community follow up,
there was a high relapse rate Pescor 1943;
Vaillant 1966.

A milestonein the areaof linking drug abuse
treatmentand the criminal justice systemis
Treatment Alternatives to Street Crime
TASC, which was initially establishedby the
SpecialAction Office for Drug Abuse Preven
tion in 1972.TASC canbe describedasa diver
sion program, as casemanagement,andas a
bridgebetweenthe criminaljusticesystemand
the drug abusetreatmentsystemCook and
Weimnan1988.TASC providesidentification,
assessment,referral, case management,and
monitoring services for drug- and alcohol-
dependentoffenders accusedor convicted of
nonviolent crimes Bureau of JusticeAssis
tance 1988. Case managementis usedwith
othergroups,includingthe elderlyandin men
tal health populations,as "...an approachto
service delivery that attemptsto ensurethat
clients with complex, multiple problems and
disabilitiesreceiveall the servicestheyneedin
atimely andappropriatefashion"Rubin 1987,
p.212.

DrugUse and Criminal Justice

The criminal justice systemhasa largenum
ber of drug abusers.Both adultsandjuveniles
report that they areusing drugsat the time of
their arrest. This high level of use is sub
stantiatedwith currentinformationaswell as
early data from Eckerman and coworkers
1971whofound, in a sampleof arresteesfrom
six major cities, that 49 percentwere drug
usersand 64 percenthaduseddrugsat some
time. Another early study Barton 1976
reportedthat 30 percentof Statecorrectional
facility inmateshadused heroin before they
were arrested,21 percenthad used it daily,
and 14 percentwere usingheroin daily at the
time of their incarceration.A 1975 Statesur
vey by the New York Departmentof Correc
tions found higher rates,with 58 percentof
State prison inmates reporting drug abuse
beforeincarcerationJoseph1988.

More recentstudiessupporttheseearlier find
ings. Data from 25 cities participatingin the
Drug Use ForecastingDUF systemindicate
that about60 percentof arresteeswere using
drug otherthanalcohol - confirmedwith urine
tests - at the time of their arrest National
Institute of Justice 1994. In anotherstudy,
Stateprisoninmates’self-reportsshowedthat
43 percentwere usingdrugs daily or almost
daily in the monthbeforetheir offense;35 per
centalsosaidtheywereunderthe influenceof
a drug at the time they committed their of
fense-upfrom 32 percentin 1979 Bureauof
JusticeStatistics1987.

On the other side of the coin, drug abusersin
treatmentare involved with the criminal jus
tice system.They arefrequently on probation,
parole,or mandatoryrelease.Early datafrom
the Client OrientedDataAcquisition Process
CODAP revealedthat 17 percentof clients
who entereddrug abuse treatmentwere on
probation, parole, or mandatory release
National Institute on Drug Abuse 1974. By
1982 CODAP reporteda four percentincrease
of criminal justice involvementfor personsin
drug abusetreatmentto 27 percentfor males
and 15 percentfor femalesNationalInstitute
on Drug Abuse 1982.
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Diverting Drug Abusers to Treatment

The following principles can serve as back
groundfor drug treatmentdiversionactivities.

The Criminal Justice SystemProvidesan
Environment for Identifying Potential
Drug Abuse Clients

As suggestedby the previously cited studies
and underscoredby the recent findings from
the DUF system,thereare a largenumberof
adult drug abusers-- about60 percent -- and
juvenile drugabusers-- morethan60 percent-
- Bureauof JusticeStatistics1988who come
into contactwith the criminal justice system.
From a system’spoint of view, jails and lock
ups couldserveasnaturalentrypoints to pro
vide early intervention,information,anddrug
abusetreatmentreferral. More than1 1/2 per
cent of the U.S. adult population 2.6 million
adultswereundercorrectionalsupervisionin
1985, with more than 1.8 million personson
probationup 18 percentfrom 1983,morethan
250,000in jail up 14 percentfrom 1983,more
than 500,000in prison up 15 percentfrom
1983,andmorethan277,000on paroleup 12
percentsince1985 Bureauof JusticeStatis
tics 1988.

Probation and Parole Can Enhance Be
havioral Contingencies

Drug testing, treatmentexposures,andincar
cerationaswell asothercourtsanctionscanbe
usedto keepdrugabusersin treatmentandre
duce drug use. Several studies support the
importanceof parole in reducingdrug abuse
Diskind and Klonsky 1964; Diskind 1967.
Brill and Lieberman1960 reportedthat ra
tional authorityi.e., involuntaryrehabilitation
of addictswith court coercionwas the most
importantfactor in the treatmentof narcotic
addiction. McGlothlin and coworkers 1977
found that close supervision of parolees,
includingurinetesting,resultedin lower daily
narcotic use and less criminal activity than
supervision without testing. However, the
effectivenessof criminaljusticereferralto drug
abusetreatmentis not consistent.Forexample,
Stitzer and McCaul 1987, after reviewing
selectedalcohol andotherdrug abusestudies,
suggestedthat the treatmentstudiesthey ex
amined did not demonstrateeffectiveness.
However,theyaddedthatcommunitysupervis
ion programscombinedwith substanceuse

monitoring and possible incarcerationmay
reducesubstanceabuse.

The Criminal JusticeSystemCanCapital
ize on Establishing a Working Relation
ship with Drug Abuse Treatment To De
creaseDrug Use

Referralto treatmentfrom the criminal justice
systemis not alwaysa simplematter. The di
lemma is highlighted by Hubbard and col
leagues1988who reported,in a3-yearfollow
up study, thatless than3 percentof clientsin
outpatientmethadonemaintenancetreatment
werereferredto treatmentby the criminaljus
tice systemcomparedwith about30 percentof
residential and outpatient drug-free clients.
Thus, methadone maintenance treatment,
which appearsto be a most effective drug
abusetreatmentmodality for heroin users,is
leastusedby the criminal justice system.Ang
lin 1988 reportedthat methadonemainte
nancecombinedwith civil commitmentwas a
powerful combination for decreasing drug
abuseand enhancingpositive behaviors.Fin
ally, probationandparoleofficers haveconsid
erable informationabout individuals on their
caseloads.This informationcan be useful for
augmentingtreatmentplanningand carrying
out drug abusetreatment.

Compulsory Treatment in the Form of
Civil Commitment Can ReduceIntraven
ous Drug Abuse but Should Not Be Con
sidered a Panacea

Reportingon theresultsof the earlyCalifornia
AddictProgramfollow up study,Anglin 1988
maintainsthatparoleshouldbe usedto moni
tor addicts againstrelapseto addiction.After
reviewingthe follow up studiesfrom the fed
eral PHS hospitals,Maddux 1988 suggests
that treatmentwith legal coercion,whencom
bined with compulsorycommunity follow up,
producedbetter outcomesbut not vastly dif
ferentfrom thosefor voluntary patients.Civil
commitmentalsohasseriouslimitations Mad
dux 1988, including the following: It cannot
overcomeservicedeficits; coercioncanbring a
personinto treatment,but it cannotforceparti
cipation;andcivil commitmentoperateswithin
constitutionalguaranteesof civil liberties.Civil
commitmentis also administrativelycumber
some and expensive. If it is effectively
implemented,appropriatesanctionsmust be
available,including incarceration.
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Court Referral to Drug Abuse Treatment
Generally Increases the Length of Time
Drug Abusers Remain in Treatment

Severalstudies-- includingLevine andMonroe
1964, McGlothlin and colleagues 1977,
Leukefeld 1978, and Collins and Allison
1983 -- found that patientsinvolved with the
criminal justicesystemremainedin treatment
longer thanthosenot involved with the crim
inaljusticesystem.Retentionin treatmentwas
a major force behindthe enactmentof the fed
eral Narcotic Addict Civil Commitment Pro
gram NARA legislation. However, the find
ings are not uniform for prisoneraddicts.For
prisoneraddictscommittedunderNARA Title
II, Friedmanand colleagues1982 reported
that NARA did not accomplishall thatwas in
tendedbut may have contributed to reduced
drug use. Englin 1986 found that prison
treatmentfollowed by purchasedcommunity
treatmentdid not reducedrugusefor prisoners
civilly committedunderNARA title II.

Linking Drug Abuse Treatment and the
Criminal Justice SystemCanHelp Disrupt
the Addiction Life Cycle and Decrease
Drug Abuse

Casemanagementserviceswith TASC serves
asanexampleof aneffectivecasemanagement
approachLazar Institute 1976; SystemSci
ences, Inc. 1978; Hubbard et al. 1988 that
bridges drug abuse treatmentprogramsand
the criminal justicesystem.TASC doesthisby
increasingcommunicationas well as coordi
nating more effective drug abuse treatment.
For TASC clients, drug abuse treatment is
used as an alternative or supplement to
criminaljustice sanctionsandprocedures.

Kentucky Department of Corrections

The Departmentof Correctionshas explored
severalcreativeand cost effective options to
incarceration. When appropriate, persons
whosecrimes areassociatedwith drug/alcohol
abuseor dependencyissuesare screenedfor
treatmentneedsandmandatedto alternatives
to incarceration.

In three of the largest metropolitanareasof
thestate,daytreatmentprogramsprovidecost
effective, intensive, structuredtreatmentfor
offenders.Initially, offendersin theseprograms
aremonitoredandinvolvedin programssix to

eight hoursper day for the first month. After
that period, they arerequiredto find employ
mentandto continuetheir involvementin the
eveningsfor severalmonths.The frequencyof
contactprovided by theseprogramsaids the
probation officer in his/hertask of providing
seriousconsequencesfor inappropriatebehav
ior aswell asclosely supervisingthe offender.
All of theseprogramsuseextensivedrug test
ing to assurecompliancewith treatmentre
quirementsandrules of probation.

Throughoutthe state,offenderswhoseoffense
is related directly or indirectly to drugs or
alcoholmaybe referredto out-patientor other
appropriatelevels of treatment.If the offender
is able to comply with this conditionof proba
tion or parole,he or shemayinterruptthede
pendency/abusecycle thus avoiding a revoca
tion.Additionally, referralsto treatmentcanbe
madein lieu of revocationwhen the violation
involves illicit useof chemicals.This is signi
ficant becausethe vast majority of technical
revocationsof probationor paroleare a direct
resultof drug or alcohol useor relatedbehav
iors e.g., stealingto support an addiction, or
selling drugs. Consequently, the Common
wealth’s most expensiveresourcefor control
ling seriousandviolent crime -- incarceration-

- is being depletedby drug/alcohol addicted
individuals.

The Alcohol andOther Drug Abuse AODA
Programwithin the DOC’s Division of Mental
Healthhasembarkedon an innovativeinitia
tive to helpaddressthis problemby providing
eachProbationandParoleDistrict with a Sub
stanceAbuse Coordinator.Theseparaprofes
sional drug/alcoholcounselorsprovide assess
ments,consultation,andreferralassistancefor
the officers in addition to conductingin-house
pretreatmentdrug/alcoholeducationandafter-
care groups.

Thesecounselorsmonitorthe servicesprovided
to clients and act as a liaison betweenthe
treatment provider and the officer insuring
greatercompliancewith the requirementsof
treatmentaswell as the rules of probationand
parole. Personsat risk for being revokedare
identified so that the intensity of available
resourcescan be focused on them thus inter
rupting the abuse/dependencycycle and the
"revolvingdoor" syndromewhichreturnsthem
to prison. National studiesrepeatedlydemon
stratethat the longer a personis in contact
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with some form of structuredtreatment,the
more successful they are in maintaining a
crime free lifestyle. Thesenew efforts provide
the opportunity for long term contactin the
form of in-houseaftercaregroups.This should
reducethe recidivismrateamongthis popula
tion andleavethe expensiveresourceof incar
cerationavailablefor violentoffenders.

Kenton County Diversion for Drug
Abuse Treatment Pilot Project

The Diversion for Drug Abuse Treatment
DAT projectis beingimplementedin Kenton
County, Kentuckywith funding from theJus
tice Cabinet.DAT will usea systemof differ
entiatedcasemanagementcombinedwith in-
creasedandenhancedtreatmentalternatives
andcommunity sanctions.

Therearethreeoverall goalsfor the DAT pro
ject: 1 Caseswill be expeditedto reducethe
overalltimefrom arrestto dispositionfor offen
derschargedwith drug offenses.By modifying
the way casesareprocessed,andconditionally
divertinga portionof casesfrom furtherprose
cution, judicial andattorneyresourcescan be
moreeffectivelyusedto achievequickerdispos
itions; 2 Interventions and drug treatment
will be part of the project in order to enable
more effective control aswell as rehabilitation
for targetedoffenderswho are involved in the
drug-crimecycle; 3 Caseprocessingimprove
ments that result from this project can be
transferredto other courts in Kentucky if
judgesandothersin the criminal justice sys
tem chooseto do so.

In this project,the judgeis the centralperson
to facilitate the effective implementationof
sentences.Usingjudicial authority, it will be
assuredthattreatmentandsupervisionarede
livered in a coordinatedandeffective manner.
The structure of this project is designedto
actively conductandsupport the approachof
compulsorytreatment--usingthecriminaljus
tice systemto facilitate offender retentionand
successfultreatmentoutcomes.

Those defendantsarrestedfor drug offenses
with felony or drug convictions and who are
chargedwith offensesnot carrying amanda
tory sentenceare targeted for the project.
Thesedefendantsarethoselikely to be placed
in intermediatesanctions,andtheywould us
ually not be consideredfor incarceration.A

diversionary alternativewill be established.
The prosecutorwill decidethat for certainde
fendants,anexpediteddecisionwith treatment
and control is preferredto a trial. Diverted
caseswill be closely monitored by the judge.
Diverted offenderswill be orderedinto urine
testing and close monitoring. To participate,
the offender must waive a speedy trail, and
agreeto trial upon stipulatedfacts if project
andprogramconditionsarenot met.

The prosecutingattorneyhas the opportunity
to rapidly identify thesedefendantsasappro
priate andnotify the judge who will schedule
the initial proceedings.Notice will be given to
the attorneys,defendant,andthe Diversionfor
AddictionsTreatmentDAT Project.DAT will
be responsible for conducting a substance
abuseandaddictionsassessmentandwill sub
mit preliminarytreatmentinterventionrecom
mendationsto thejudgefor distributionto the
attorneysprior to the hearing. Personswho
needserviceswill thenbe referredto DAT for
interventionandmonitoring.

TheDAT project is designedto providecompre
hensiveprimary treatmentservicesaswell as
providing and/or brokering ancillary services
suchasjob training andplacementassistance,
education,and health care. Serviceswill be
provided by DAT using the highly successful
approachdevelopedby TASC. TASC is a well
documentedmethodologydevelopedto improve
retention and outcomerates for offendersin
treatmentby providingthoroughassessments,
referralsto appropriatereferrals,casemanage
ment services,trackingand interventions.

DAT staffwill completethe initial assessment
at the earliestpossibletime and will provide
preliminarytreatmentandinterventionrecom
mendationsto the courtandattorneysfor use
in disposition.After disposition,DAT staffwill
ensurethat treatmentis provided and that
treatmentplacementoccurs.DAT will provide
treatmentintervention using a time defined
cognitive behavioraldevelopedby theUniver
sity of Kentucky Drug and Alcohol Center
whichis calledStructuredBehavioralOutcome
Therapy SBOT. This approachinvolves re
quired individual sessions,group sessions,and
urine/breathtestsaswell asrespondingto ran
dom telephonecalls within a specified time.
DAT will work closelywith the courtandother
treatmentprovidersto ensureeffectiveservice
coordinationandoffenderchange.Judgeswill
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receive regular progressreports and will re
ceivespecializedreportswhenadditionalaction
is takenon a case.

TheDAT projectis partUniversityof Kentucky
with a dedicated line to input and analyze
treatmentand assessmentdata that will be
storedin the University of Kentuckycomputer
with accessto information limited to project
staff. Becausejudgeswill have data access,
opportunitieswill be availableto try techni
ques and approachessuch as intermediate
sanctionsincluding incarcerationand other
methodsto motivate clients to recoverbased
upon the judges decision. A consortium of
treatmentandinterventionproviderswill pro
videintensiveoutpatient,outpatientdaytreat
ment, residential,and otherinterventionsas
needed.In addition, a urine monitoring only
programwill be an integralpart of the project
intervention.

Conclusion

The use of court authority, referral to drug
abusetreatment,and diversionto treatment
has a tradition in the United States.In gen
eral, the use of court authority should not be
ignored. Casemanagementand interventions
focusedon the addictioncareerfor drug users
who commit crimesby reducingthe time spent
usingdrugscanmakedruginterventionsmore
effective, which is the purposeof the Kenton
County DAT Project.

CARL G. LETIKEFELD,
ProfessorandDirector

Multidisciplinary ResearchCenteron Drug
andAlcohol Abuse

210 Medical CenterAnnex 2
Lexington,Kentucky 40536-0080
Tel: 606 257-2355
Fax: 606 323-1193

Portions of this article appearedin Pickens,
R.W., Leukefeld, C.G. and Schuster, C.R.
ImprovingDrug AbuseTreatment.Washington,
D.C.: U.S. GovernmentPrinting Office, 1991.
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This article appearedin theNovember1995 issueof theNevaNews,an Englishlanguagenewspaperpublished
in St. Petersburg,Russia:

The Mayor Visits The Prison

The Mayor of St.Petersburg,Anatoly Sobchak,is the first personof his standingto visit
the "Kresty" prison. That doesnot mean,however,that the city is yet in a positionto
rendersignificantfinancialaid to thatbeleagueredinstitution.

Accordingto the prison’s administration,thereare9,817peopleheld there,all of whom
are awaiting sentencing. That is about three times the maximum it can safely
accommodate,which is 3,300 people. A mere2,500 roublesadayis spent to feed each
inmate - andthe guilt of thesepeoplehasyet to be determined.[In November1995 the
exchangeratewas one United Statesdollar equalsapproximately4,900 roubles.] The
prison’stuberculosisward,whichwasmadeto hold 120 people,houses340inmateswith
openforms of tuberculosis.
The inmatescomplainedto the mayor that they often haveto wait a yearanda half
behind bars. It is not uncommon that after spendingmany months in jail, people,
includinginnocentones,aresimplyreleased.The situationat "Kresty" is madeevenworse
as fundsassignedfor feedingandhousingthemarenot punctuallyreceivedby the prison.
The federalgovernmentstill owesthe prison 10 billion roublesit promisedto pay.

The city hasonly very recentlybegunto helpthe "Kresty" prisoners.200 million roubles
were assignedfor purchasingfood. And for the first time in the prison’shistory, special
stomatologyequipmentis now in place in the prison’s hospital.This was done on the
initiative of city governmentworkers,andwas fundedby the "Siemens"company.
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Plain View

United Statesv. Gatewood

The Sixth Circuit hashadthe opportunity to
reviewa knockandannouncecasefor the first
time sinceWilson v. Arkansas,115 S.Ct. 1914,
131 L. Ed. 2d 976 1995. United States v.
Gatewood,60 F.3d248 6th Cir. 1995. In this
case,the Memphis Police madea controlled
delivery of cocaine base to Mr. Gatewood’s
apartment.Thereafter,a searchwarrantwas
executed.The mannerof the searchwarrant’s
executionwas litigated at a suppressionhear
ing.

Judge Guy, writing for himself and Judge
Boggs, held that the manner in which the
apartmentwas enteredwasnot violative of 18
U.S.C. §3109, the knock and announceprovi
sion of the U.S. Code. The Court found that
therewasno forcible entry,but ratherthat the
doorwasopenedby the occupants,andthusno
violation of 3109 was present.Furthermore,
the Court found that the police knocked by
kicking with their feet, announcedby yelling,
andenteredwithin 10 secondsafter not being
allowed entry.

JudgeJoneswrote adissentingopinion. In his
view, therewasaforcible entrywhichoccurred
7 secondsafter the knock and announce.He
notesthat caselaw demonstratesthat "where
officers havewaited lessthanten secondsafter
knockingandannouncingbeforeforcibly enter
ing the premises,and thereareno exigentcir
cumstancestojustify sucharapidentry,courts
havegenerallyfound that such actionviolates
§3109." Finding no exigent circumstances,
JudgeJoneswould have reversedthe lower
court’s denial of the motion to suppress.

United Statesv. Mesa
62 F.3d 159 6th Cir. 1995

TheSixthCircuit hasissuedanimportantdeci
sion relatingto howfar thepolice maygo after
stoppinga citizenfor a routine traffic violation.
Here,Mesawasstoppedfor speeding.After the
officer decidedto give her only awarning, he
placedher in the back seatof the police car,
from which shecould not leave. Shewas then

detainedas the police questionedher andher
sister, who remainedin the car. A police dog
was usedon the car; the dog did not alert. A
consentto searchwas given. After the initial
searchproducednothing, the sister andher
children were also placed in the police car.
Luggagewas removedfrom the trunk of the
car, andeventuallya partition was discovered
andremoved,revealinga largequantity of co
caine and firearms.The defendanteventually
entereda conditionalplea of guilty afterlosing
her suppressionmotion.

The Court reversedin an opinion written by
JudgeGuy andjoined by JudgesMartin and
Daughtrey.Significantly,the Courtnotedthat
the Courthadgiven thepolicegreatlatitudein
stopping cars for traffic violations, and not
lookingfor pretextualreasonsfor the stopping.
"In UnitedStatesv. Ferguson,8 F.3d385 6th
Cir. 1993 en banc...wegavethe greenlight to
police officers to stop vehicles for any infrac
tion, no matterhow slight, evenif the officer’s
realpurposewasahopethatnarcoticsor other
contrabandwould be foundas a result of the
stop." As a result, "we havea duty to seethat
the authorityis not abused."

The Court then proceededto hold that the
FourthAmendmentwas violated in this case.
Mesahadbeendetainedbeyondthe purposes
of the traffic stop. Nervousnessand answers
inconsistentwith her sister did not give the
police reasonto detainher further. "This case
is simply onein which the officer crossedover
the line of permissibleconductsubsequentto a
legitimatetraffic stop."

This is an importantcase,particularlyfor de
fendersworking near major interstatehigh
ways. Stopping vehicleson the interstatefor
traffic violationsis a favoritetool of the police.
This allows themtaexposethe vehiclesto nar

ErnieLewis
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cotics dogs, possible "consent" searches,and
othermethodsfor getting insidethe car. The
Sixth Circuit in thisopinion statesclearlythat

the policewill be scrutinizedcarefully for any
detentionbeyondthat which is reasonable.

United Statesv. Kennedy
61 F.3d4946th Cir. 1995

Another conditional guilty plea was appealed
to the Sixth Circuit. In this case,Kennedylost
his bags when flying from Detroit to Miami.
The bags endedup in WashingtonD.C. The
bagswereopenedfor identificationpurposesas
a resultof NorthwestAirline’s internal policy.
Onebagcontained$176,000.This fact was re
portedto the police.The otherbagwasx-rayed
by the police,which revealeda rectangularob
ject. The airline employeethenopenedthesec
ond bag, finding severalpackageswrappedin
brown duct tape. A field test by the police
revealedthe presenceof cocaine.The suitcases
were deliveredto the defendant,after which
the defendant was arrested.The defendant
filed a motion to suppressthe cocaineseized
from the secondsuitcase,in addition to all
derivativeevidence.Thedistrictcourtaffirmed,
holdingthatthe evidencewasadmissibleunder
the inevitablediscoveryexception.

In an opinion written by Judge Todd and
joinedby JudgesMilburn andBatchelder,the
Sixth Circuit affirmed. The Court notedthat
whether the inevitable discovery exception
requires proof that the governmenthad an
investigationongoingthat was independentof
the illegality haddivided the circuits.

sale of 50 milligrams of cocaine sold on the
street.So much for the harsherfederal sen
tences.

United Statesv. Travis
62 F.3d170 6th Cir. 1995

This caseinvolves an Equal Protectionclaim
ratherthana FourthAmendmentclaim. How
ever,it alsofocuseson familiar issues.

Here, the Cincinnati Airport police was en
gagedin random"consensualencounters."Det.
Mike Evansdecidedto havesuchanencounter
with Angel Chavez becausehe viewed her
name as odd, she hadpurchaseda one-way
ticket from L.A. to Cleveland, and she had
boughther ticket before the flight left.

When the flight arrived in Cincinnati, Evans
failed to locateanyonewhom he believedto be
the HispanicChavez.He then found two Afri
can American women and questionedthem.
One turned out to be Angela Travis, who
allowedfor a consensualsearchof herluggage,
revealingthe presenceof cocaine.

The Court acknowledged that "consensual
searchesmay violate the Equal Protection
Clausewhenthey areinitiated solely basedon
racial considerations."However, in this case,
the Court furtherheldthat "the detectivesde
veloped several reasonsfor approachingthe
defendantthatwerecompletelyindependentof
herrace."Accordingly, the Court deniedTravis
anyrelief andaffirmedher conviction.

Relying upon a review of prior caselaw, the
Court holdsthatanindependentline of invest
igationis not a prerequisiteto anapplicationof
the inevitable discovery exception.The Court
decidedthathadthe governmentnot illegally
openedthe suitcase,it would have been re
turned to Northwest Airlines, which would
have openedthe suitcase,discoveredthe co
caine, and contactedthe police. "Becausea
private searchwas inevitable, the cocaine is
admissiblepursuantto the inevitablediscovery
exceptionto the exclusionaryrule."

In an aside, this caseinvolved some 17 kilo
gramsof cocaineand 77 gramsof cocainebase.
Thedefendantwassentencedto themandatory
minimumof 120 monthsimprisonment.In my
jurisdiction,peopleare getting5-10 yearsfor a

Short View
1. U.S. v. Ramirez, 63 F.2d 937, 57 Cr.L.
1474 10th Cir. 8/8/95.The TenthCircuit has
heldthat a magistratemayreadasearchwar
rant affidavit, andthereafterchangeboth the
affidavit andthewarrantitself. Herethe Court
allowedfor asearchof the personof thedefen
dant for a key he had used in going into a
building during a cocainebuy. Changingthe
warrantwas reasonablebecauseit is the duty
of a magistrateto ensurethat the warrant is
consistentwith theattachedaffidavit. Altering
the affidavit wasmoretroubling; however,the
Court held that this did not renderthemagis
trate biased under Lo-Ji Sales Inc. v. New
York, 442 U.S. 3191979. The Court was im

January1996, TheAdvocate,Vol. 18, No. 1, Page99



pressedthat the affidavit changeswereminor

and were made due to the probable cause
apparentfrom the affidavit.

2. Statev.Juarez-Godinez,135 Or.App.591,
900 P.2d 1044, 57 Cr.L. 1483 Ore.Ct.App.
7/26/95.Underthe OregonConstitution,hav
ing a dog sniff the outsideof a vehicle during
a traffic stop is asearchrequiringa warrant.

3. Many in the criminal defensebar have
known for some time that facts written in
affidavits in support of searchwarrants,and
testimony given by police officers at suppres
sion hearings were often only tangentially
relatedto the truth. Knowing it and proving
are two different things. I thought of these
things when I heardMark Fuhrmansay on
thoseSimpsontapes"Probablecause?...You’re
God."

4. State v. Bullock, 901 P.2d 61, 57 Cr.L.
1505 Mont. Sup. Ct. 8/4/95. The Montana
SupremeCourthasdecidedthata searchof an
openfield requiresawarrantunder somecir
cumstancesunderthe MontanaConstitution.
Abandoningthe clear distinctionbetweenthe
curtilageandan openfield, the Courtheldthat
a landownerhasa right to privacyin his land
irrespectiveof its proximationto hishome."We
concludethat a personmayhave an expecta
tion of privacy in an area of land that is be
yond the curtilage which the society of this
Stateis willing to recognizeasreasonableand
that where that expectationis evidencedby
fencing, ‘No Trespassing,’or similar signs,or
‘by someof means[which] indicatesunmistak
ablythat entryis not permitted’...entryby law
enforcementofficers requirespermissionor a
warrant."

5. Statev. Robinette,73 Ohio St.3d650, 653
N.E.2d 695, 57 Cr.L. 1591 Ohio Sup.Ct.
9/6/95. It is aviolation of the Fourth Amend
ment and the Ohio State Constitutionto ask
for consentfrom amotoriststoppedfor atraffic
violation without first informing him or her
that the stopis over andtheyarefreeto leave.
"Most peoplebelievethat theyare validly in a
police officer’s custody as long as the officer
continuesto interrogatethem.The police offi
cer retainsthe upper handand the accouter
ments of authority...Therefore, we are con
vinced that the right, guaranteedby the fed
eral and Ohio Constitutions,to be securein
one’spersonandpropertyrequiresthatcitizens

stoppedfor traffic offensesbe clearly informed
by the detainingofficer when they are free to
go after a valid detention,beforean officer at
tempts to engagein a consensualinterroga
tion."

6. Statev. Chapman,64 USLW 2224, 1995
WL 525580, 58 Cr.L. 1008 Utah Sup.Ct.
9/5/95. The Court held that it is illegal to
detain someonein order to checkwhether a
gun is stolen, when the gun is being lawfully
carried and thereis no articulable suspicion
that it is stolen. The defendanthadbeende
tained for loitering; thereafter, the officers
discoveredthe defendant’shandgunin afanny-
pack. The Court held the officers could deter
minewhetherthegunwasloadedor not,which
would havebeena crime. Detaininghim fur
ther in order to run a recordscheckviolated
the FourthAmendment.

7. United States v. Cusumano, 64 USLW
2229, 1995 WL 584973,58 Cr. 1046 10thCir
cuit 10/4/95. A warrant is requiredto use a
"thermal imager" on a house.In an opinion at
odds with that of other federal circuits, the
Court holdsthatbecausea thermalimagerob
tains informationaboutwhat is occurring in
side a house,underKatz v. UnitedStates,389
U.S. 347 1967 andUnitedStatesv. Karo, 468
U.S. 705 1984, a warrant is mandated.

8. Commonwealthv. Cass,1995 WL 580845,
58 Cr.L. 1076 Pa. Super.Ct. 10/4/95. It is a
violation of the Pennsylvaniasearchandseiz
ure law for studentlockersto be subject to a
caninesearch.Caninesearches,which arenot
searchesunder the Fourth Amendment, re
quire a reasonablesuspicion which was not
presenthere.The Court furtherheldthat the
studenthadareasonableexpectationofprivacy
in his locker. "[T]he searchwasjustified at its
inception.Mr. Papeshonly heardvaguereports
that studentswere using drugs and dealing
drugs.Therecordis devoidof evidenceof parti
cular incidentsof drug use or drug dealing.
Thereis also no evidencethat Mr. Casswas
usingor dealingin drugs.We realizethatdrug
abuseamongstudentsis a legitimate concern
for schoolofficials.However,vague,unsubstan
tiatedreportsdo not amountto reasonablesus
picionthatwasnecessaryto conductthecanine
sniff search."

ERNIE LEWIS, AssistantPublic Advocate
Director, DPA RichmondOffice
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24th Annual Kentucky Public DefenderTraining Conference

June17-19, 1996 - ExecutiveInn, Owenshoro,Kentucky

The EssenceofAdCOCCIcy:
Telling Our Client’s Stor Persuasively

David L. Lewis practiceslaw in New York City, concentratingon casesinvolving white collar and murder charges.He has

representedallegedmembersof the Irish RepublicanArmy, former CentralIntelligenceAgencyagent,Edwin P. Wilson, formerHeadof

StatePanamanianGeneralManualAntonio Noriega. Lewis representedCarolynWarmusin thefirst ‘Fatal Attraction" murdertrial in
WestchesterCounty,whichendedin a hungjury. Thecaseis the subjectof thebookLoversof Deceit by Michael Gallagherpublishedby
Doubleday.ShanaAlexanderalso featuredLewis in herbook entitled The PizzaConnectionbasedon the seventeenmonth trial of the
samename.Lewis hasrepresentedallegedmembersof the Gambino organizedcrime family as well as corporateofficers andpublic
officials. Lewishasbeencalledthe"GreatWhite Shark"for his cross-examinationskills. His style hasbeencalled"wily, in-your-face" and
"a predatorycourtroomtechnique."Gentleman’sQuarterly called Lewis ‘The Bearfrom Bensonhurst"and "a FalstaffianEveryman,a
Columbo of the Courtroom,""one of the country’s leadingauthoritieson national securityissuesandforensicevidenceas well as an
aggressiveandhighly controversial-courtroomperformer."A local magazineWestchester,put it this way:

In a wayeverytrial is, asLewis describedin his summationfor the Warmuscase,a witch hunt. Standingbetween
the accusedandthestake,no onefights harderto put out the fire thanLewis.

Lewis has"awesomeself-confidence,"a"highly intelligentmucker,andif you let your guarddown,he’ll destroyyou." GQconcludedabout
Lewis: Thebearwill reachtheendof his high wire andtakeabow, readyto performhis nextactof daring.TheNewYork Posthascalled
him "a legal bulldog." He hasbeencalled"fearless" possessingthe "Charm of a pitbull." The New York Times says"brilliant." He has
lecturedall over theUnited Statesandin foreigncountrieson criminal defenseissuesas maintainingthe senseof outrage;judo cross-
examination;storytelling, thelawyer’s art; theoryof thecasein a murdertrial; conspiracylaw; theoryof the caseitself; maintaininga
defenseon a shoestring;andopeningandclosing arguments.DavidL. Lewis is Secretaryof theNationalAssociationof Criminal Defense
Lawyers;PastPresidentof theNewYork StateAssociationof Criminal DefenseLawyers;faculty memberandon theBoardof Regents
at theNationalCriminal DefenseCollegein Macon, Georgia;AdjunctProfessionat PaceUniversity Law School;memberof theAdvisory
Boardof the BNA Criminal PracticeManual, Washington,D.C.; and memberof the Boardof Directorsof the Centerfor Community
Alternatives.In associationwith theNACDL, Mr. Lewis wastheformer Chairof the IndigentDefenseandStrike ForceCommittee.

Linda Meza is a socialandcognitivepsychologist.She conductsresearchon jury decisionmakingandassistsattorneysin applying
knowledgeofhumaninformationprocessingandgroupdynamicsto thepreparationof their cases.The informationprocessingmodelshe
hasidentified is derivedfrom testsof actualjurors’ comprehension,retentionandjudgmentof evidenceandinstructions,100’s ofjuror
interviews,andtrainingasa cognitivepsychologist.Linda MezaandAssociatesappliesthis modelandtheprinciplesof socialdynamics
to the preparationof trial at all phases:JurySelection; Investigation;Changeof Venue;andCasePreparation.Dr. Mezahasconsulted
in 52 capitalcasessince1979.

Dr. LeeColemanpracticespsychiatryin Berkeley,California.His concernovercourtroomrelianceon questionablepsychiatricand
medical opinionshasleadto severaldozenarticleson forensictopics,aswell asfrequenttestimonyfor both prosecutionanddefense.He
is theauthorof The Reignof Error: Psychiatry,Authority and Law, andMedicalExaminationfor SexualAbuse:Have WeBeenMisled?,
Child Abuse Accusations,Vol. 1, No. 3 1989.

Robert Walker, MSW, LCSW, is the Director of the BluegrassEast ComprehensiveCareCenterwhich servesLexington,
Winchester,Nicholasville,andStanton,Kentucky.HeholdsaMaster’sdegreefrom U.K. andhas23yearsexperienceasaclinicianserving
individualsandfamilies. His clinical concentrationhasbeenin theareasof addictivedisordersandcognitivetherapywith mood disorders.
He holds clinical facultypositionsin the Collegeof Social Work andtheDepartmentof Psychiatryin the Collegeof Medicineat U.K.

....rI L. Lewis
Featuring:
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Pathfinder on: Drugs

The Departmentof Public AdvocacyDPA
Library containsinformationdealingboth
with the illegal andthe legallmedicalusesof
drugs.Alcohol andDUI will be addressedin
a separatepathfinder.

BROWSING AREAS: Our library usesthe
Dewey decimalsystemof classification.Most
books relatingto drugsare filed in the 340
andthe 610 ranges.

SELECTEDBOOK LIST: Physician’sDesk
Reference,49thedition Montvale,N.J.:
Medical EconomicsDataProductionCo.
1995. Descriptionsof prescriptiondrugs.

Referencearea

* A Primer ofDrug Action, 5th edition, by
RobertM. JulienNew York: W.H. Freeman
1988.Discussesdrugsfrom nicotine andcaf
feine,to lithium andvalium, to cocaineand
marijuana.Explainsusagepatterns,effects,
chemistry.Includesbibliographies,index, and
glossary.615.78 J94a

* KentuckyAlcohol, Drugs, andMental
HealthDirectory Frankfort, Ky.: Cabinetfor
HumanResources.City-by-city listing of
local andregional mentalhealthcenters,
statepsychiatrichospitals.Kept in
librarian’s office.

* Drug Abuseand theLaw: Cases,Text,
Materials studentedition, by GeraldF.
Uelmenand Victor G. HaddoxNew York:
Clark BoardmanCo. 1983. Chaptertopics
includetrafficking, drug identification,
possession,sentencing,treatment.Appendix
featuresexercisesandworkshopactivitiesto
reinforcelearning. 344.73U22

* Drugs ofAbuse,1988 edition Washington,
D.C.: Drug EnforcementAdministration,U.S.
Departmentof Justice.Useful for its descrip
tions of drugsandmanycolor photographsof
drugsin variousstagesof production. 616.86
U58d

* "Identifying Drug UsersandMonitoring
Them During ConditionalRelease,"by Eric
D. Wish, Mary A. ToborgandJohnP. Bellas
sai Washington,D.C.: NationalInstitute of

Justice1988.25-pagepamphletwith insight
into law enforcement’smethodsandattitudes
toward drugusers. Kept with pamphlets

* "National Drug ControlStrategy:A Nation
Respondsto DrugUse" Washington,D.C.:
The White House1992. Policy statementon
preventionof drug use,with strategiesfor
prosecution,including proposedstatelegis
lation. Also availablefor 1989 and 1990.
615.8N277

SEARCHAND SEIZUREMATERIALS:
SearchandSeizureChecklistsby Michele G.
HermannDeerfIeld,Ill.: Clark Boardman
Callaghanupdatedannually. Many special
ized chapterson currentlaw relatingto top
ics including: warrants,vehicle searches,
caninesearches,anddrug testing. 345.0522
H552s

* Search Warrant LawDeskbookby JohnM.
Burkoff New York: Clark BoardmanCallag
hanCo. updatedsemiannually. Mentionsre
quirementsfor obtainingwarrants,car
searches,etc. Includeschecklistsfor prose
cution anddefensesidesto considerregard
ing individual issues.Includesfederaland
state-by-statelist of specialjurisdictional
requirements.345.73B959s

* The OCDLA SearchandSeizureManual
Eugene,Ore.: OregonCriminal Defense
LawyersAssociation1989. Divided into
sectionson warrantsandwarrantless
searches.Reliesheavily on Oregonlaw, but
maybe a useful sourceof ideasfor strategies.
345.73 C15

* SearchandSeizure:A Treatiseon the
FourthAmendment,secondedition, by Wayne
R. LaFaveSt. Paul:West updatedannually.
Exhaustive,well-organizedfour-volumeset,
with extensivereferencesto caselaw. 345.73
L159

PERIODICALS: Current subscriptions:

* Drug Law Reportbimonthly--Treatsall
anglesof criminal law relatingto drugs. No
index.
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* Journal ofForensic Sciencesbimonthly--A
likely sourceof analysisof the different
methodsof testing for drugs.

Titles for which we have someback
issuesonly:

* SearchandSeizureLaw Report -- Several
articlesspecificallyaddressdrugissues;
generalarticlesareoften applicableto drug
casesaswell.

D.P.A. TRAINING VIDEOS: Videosmaybe
borrowedby contactingthe librarian.

* V-224 a Evidentiary Issuesand
Standards in Forensic Cases.0:50 Vince
Aprile; b Pretrial Practice. Ernie Lewis;
c PreparingSelf. 1:00 P. Donley; d
DrugAnalysis. 1:15 J. Benton[19861.

* V-241 a Preliminary Hearings. 1:00
Frank Haddad; b Alcohol and Drugs in
Perspective.1:00 R. Miller; c Nego
tiation. 1:30 Vince Aprile, P. Cramer
[1987].

* V-277 a Creative Criminal Defense.
b Defending Drug Cases. G. Goldstein
[1989].

* V-288 Voir Dire in Drug Cases.J.
Johnson[1990].

* V-293 Evidentiary Issuesin Drug
Cases-- Ethics. J. David Niehaus,Vince
Aprile [1990].

*1 V-333 a Challenging Physical Evi
denceof SexualAssault or Abuse, and
Parole Board Responseto Sex Offenders.
1:27 W. RobertLotz, JohnRunda; b
DefendingDrug Cases.0:56 Martin
Pinales

* V-364 Drugs of Abuse: Detection and
Pharmacokinetics. SamMorris

* V-367 a SubstanceAbusing Clients.
Robert Walker; b Hearsay and Hearsay
Exceptions, Especially in SexAbuse
Casesunder the New EvidenceCode.
William Fortune.

* V-543 Voir Dire in SexualAbuse
Cases,Drug Cases,Caseswith No De
fense,and on SpecialIssuesof Race,

Defendantwith Record,Aggravating
Evidence. RobertD. Hirschhorn.

DPA TRAINING HANDOUTS: Alcohol and
OtherDrugs in Perspective:The Criminal
JusticeConnection10 p..

* DefendingaDrug Case36 p.; 1991 --

Martin S. Pinales.

* Evidentiary Issuesin Drug Cases15
p.; 1990--J. David Niehaus.

* An Inside Look [play presentedby Frank-
fort CareerDevelopmentCenter,relatingto
druguse] 34 p.; 1987 -- CarltonDoran.

* SampleVoir Dire of Chemistsin a
Drug Case82 p.; 1977--JamesM. Shellow.

OTHER PRINT RESOURCES: Furtherin
formation aboutdrugsanddrug law canbe
found in smallersectionsof otherbooks
throughoutthe library, especiallyour books
on forensicscience.

REFERENCESERVICE:The librarian is
availableto provideotherdrug-relatedinfor
mation, such asavailability of journalsand
articles,bibliographicassistance,and inter-
library loan.

INTERNET RESOURCES:The Internet
accessibleherethroughGopherandLynx
containsan undefinableamountof informa
tion andmaybe worth searching,depending
on your topic. For assistance,or to havea
searchperformed,contactthe librarian with
the subjectsyou are interestedin.

WESTLAW RESOURCES:In addition to
textsfrom the courts,Westlawoffers search
ing and full-text retrievalin databasessuch
asFDA EnforcementReports,Drug Topics,
Drug InformationFulltext, Merck Index On
line, Registryof Toxic Effectsof Chemical
Substances,and UnlistedDrugs. Contactthe
librarian for assistanceor further information
about thesedatabases.

BRIAN THROCKMORTON, DPA Librarian
100 Fair OaksLane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: bthrock@dpa.state.ky.us
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Drug Evidenceand Scientific Testimony:
Rigorous Advocacy Put to the Test

This is article is reprinted from NLADA’s
Cornerstone,Vol. 14, No. 4, Winter1992/1993,
andby permissionofJimMartorano, LegalAid
Society, 1020 Grand Concourse,Bronx, New
York 10451;Tel: 718 538-3300.

One of the most challengingtasksconfronting
a trial attorney is the crossexaminationof a
scientific expert.Manylawyersarecomfortable
with the rules of evidenceand theart of sum
mation, but few maintainthat samelevel of
confidenceduring the cross examinationof a
witnesswhois well versedin a highly technical
field.

The problemis compoundedby the fact that
the courts themselvesare woefully slow in
keepingup with advancesin the scientific com
munity. Judges,like lawyers,too often confer
uponexperttestimonyan auraof infallibility.

They fail to critically examinethetechnologies
appliedby expertsor the analytical methods
theyuse. In order to truly maintaina fair and
crediblejudicial system,courtsmustbein pos
ition to recognizeandunderstandacceptedand
validated scientific methods. Only then will
they be able to identify and challenge ques
tionablescientific claims.

The identification and analysisof substances
introducedasevidencein courtis whatexperts
call "chemoforensics."

Simply put, "chemoforensics"is theapplication
of knowledge,methodsandproceduresfromthe
field of chemistry to the identification and
quantificationof substancesusedasevidence.
This includes,for example,the chemicalanaly
sis of burnedmatter,pollutants, soil, poisons,
hair, semen,blood andsaliva, as well as con
trolled substances.The paragraphswhich fol
low will explore specifically the area of con
trolled substances.

Conditions for
Proper Drug Identification

The identification of controlled substancesis
generallymadeusingvalidatedmethodsthat

havebeenacceptedby the FBI, DEA, EPA, and
FDA, aswell aspharmaceuticalcompanies,pri
vatelaboratories,andby somepolice labs. Sur
prisingly, many police laboratoriesfail to use
thesevalidatedmethodsand rely insteadon
proceduresandmethodsof substanceanalysis
which aresuspectand imprecise.

A reviewof the mostauthoritativeandwidely
usedtextson this subjectrevealssix standards
that must be met to establisha scientifically
validatedresult. They areas follows:

1. A separationtechniquemustbe performed
on the targetedsubstancebefore anyidenti
fication is attempted.

2. The methodof identification mustbe objec
tive, not dependent on the subjective
impressionsor intuitions of the analyst.

3. The identification must be performed in
conjunctionwith a referencestandardfor
comparisonpurposesa referencestandard
is a pure certified sample of the substance
sought,e.g. pure cocainecrystals.

4. The methodsandappliedproceduresmust
be validateda validatedmethodis oneac
ceptedby the scientific community after
collectiveexperimentationandpublication.

5. The analystmustproducearecordingof his
or her performanceof the test. This may
take the form of an instrumental chart,
photographor otherdocument.Theevidence
maythus be examinedby the triers of the
factsor the expertwitness.

6. The analystmustbe proficient in the useof
the necessaryinstruments and have an
understandingof the compositionandphy
sicochemical properties of the analyzed
substance.In addition, the chemist must
havethe requisiteeducationandtrainingto
interpretthe testresults.

Disturbingly, we havefound that a significant
number of the test results submitted by a
prominentlaboratoryin NewYork City consis
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tently fail to meet any of these important
criteria. It is not unlikely that there are
laboratorieswhich useinvalid andmisleading
tests for examining controlled substancesin
your community.As an advocate,you needto
be in position to impeachthe testimonyof an
expertwitnesswho describesthe outcomeof a
substanceanalysiswhich clearlydoesnot con
form to widely acceptedprocedures.In order to
effectively impeach chemoforensictestimony,
you mustacquirea basicunderstandingof the
testingprocedureswhichproducevalid results,
aswell as thosewhichcommonlyleadto incon
clusive or erroneousfindings.

Color andMicrocrystal Tests

Virtually everycriminal attorneypracticingin
NewYork City is familiar with the useof color
andmicrocrystallinetests.Thechemistor tech
nicianwho performs thesetestsis frequently
called upon as an expert witness. In court,
thesewitnessesare oftenunableto respondon
cross examinationto queriesconcerningthe
adequacyof the testing procedures.If asked
aboutthe separationof the targeteddrug be
fore testing, the useof a referencestandardor
the lack of specificity or objectivity, many
witnessestestify that "the separationis not
necessary’or "thereis no needfor a reference
standard.

Incredibly. a chemistmay alsoclaim that she
or he memorizesall the colors for everyper
formed test and substance,and that instru
mentsfor an objectiveanalysisare expensive
and not necessary.If pressedabout the pre
sumptive and tentative e characterof color
tests and about the incompletenessof the
microcrystalline tests performed without a
polarizing microscope,we have encountered
numeroustechnicianswho will claim that "it’s
not necessary."

Withoutareferencestandard,andwithoutany
determinationof the physicalpropertiesof the
crystals.the technicianwill usually notethat
theperformedtestsconfirmedeachotherthere
in supportingthecertitudeof theidentification.

Thereis overwhelmingevidencein thescienti
fic community which flies in the face of these
responses.However, the continuingnaiveteon
thepart ofjudgesandadvocateswherescienti
fic evidenceis concernedenablestheseprac
tices to continueandthe resultsof thesetests

are presentedas expert testimony in court
roomsthroughoutthe country. We aregully of
acceptingthe myth of "expert testimony." In
the caseof drugidentification,we areaskedto
acceptthat

1 expertwitnessesfrequentlycannotexplain
the relationshipbetweenthe structureof
the identified drug cocaineheroin. LSD,
marijuanaandthe result of a color test;

2 a typical chemistmemorizesthe colors in a
color testandupon seeingthe coloreffect of
a drop of reagenton the unpreparedsam
ple,canimmediatelydifferentiatea positive
from anegative;and

3 a chemistwho performstens of thousands
of identification testseachyear is exempt
from error and may substitute personal
impressionsfor scientific proof.

Both color and microcrystalline tests are
presumptivein natureandare intendedto be
used solely for screeningpurposes.Further
more, they are not performedin conformity
with scientifically admissible and accepted
methodsandprocedures.

A color test is performedby pouring drops of
reagenton the substanceto be identified. The
colorproducedby the reactionbetweenthe "un
known" substanceandthereagentis not speci
fic, that is, it doesnot corresponduniquely to
the substanceto beidentified.

One featurefrom manyothersof - themole
cule andthe principal componentof the react
ant substanceto be identified interactswith
a featureof the moleculeof the principal com
ponentof the reagentproducingthecharacter
istic featureof a coloredsubstance.Thefeature
of the reactant such as conjugate double
bonds,special groupsof atoms, etc. is called
chromophore,andthe featureof the reagentis
called chromogen.

The color tests for drugs developedin the
preinstrumentalperiod of chemical analysis,
produce the samecolors from different sub
stancescontainingthe samechromophoreThis
meansthat the sameresult can be obtained
from hundredsof differentsubstances.TheCo
balt ThiocyanateTestwhichis designedto de
tectcocaineandheroin mayin fact revealthe
presenceof demerolandavariety of other
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non-controlled drugs. Similarly, a positive
result on a Duque-nois-LevineTest used to
detect cannabinoidsmay be obtainedwhen
usingsampleof Advil or Nuprin.

SomereagentsMandelin,Froehde,Vitali Lie-
berman.Van Urk, Meckecontainstronginor
ganicacidssulfuric, nitric, chiorhydric which
destroy the molecule of the substanceto be
testedThisexplainswhy sucha variety of sub
stancesyields the sameresult Adding to this
uncertaintyis the fact that manylaboratories
fail to separatethe target substancefrom its
mixture of adulterants,contaminants,anddilu
entswhich carbonizeor give colorsof their own
whenreactingwith the reagent.

Streetdrugscontainusually2%-10% of a con
trolleddrug.Adulterantsareingredientsadded
to the drug to makeit cheaperand to deceive
the consumer.Diluents are typically inactive
ingredientsaddedto reducethe initial concen
trationof the drug.Contaminantsandimpuri
ties are substancesother than the controlled
drug, which result as by-productsin the pro
cess of fabricationor as residuesfrom incom
plete extractionor separation.Excipients are
inert substancesadded to a drug, usually in
pill form, to give it a specific consistencyor
resistanceto humidity,changesoftemperature,
micro-organisms,etc.

Chemistsperformingcolor tests rarely usea
referencestandardto comparetheir results,
suchas the NIST NationalInstitute of Stand
ardsandTechnology,StandardCentroidColor
ChartsStandard#2106,publication260, Win
ter 1992.Testsinfrequentlyconformwith "NTJ
National Institute of Justice Standardfor
Color TestsReagents/KitsPreliminary Identi
fication ofDrugs ofAbuse."

In light of thesefindings, many criminal law
experts have concludedthat color tests are
clearlyunreliableandshouldnot be admissible
in a drug case.

Expertwitnessesmaytestifythatthe resultsof
multiple color testscorroboratethe validity of
theresultsobtained.Giventhelikelihood of er
ror in performingthesetests,additional color
testsonly add to the confusionin the court
room.

In the Analytic Manual publishedby the De
partmentof Justicein 1975.Authors Stanley

SobolandRichardA. Moorewrite "Many chem
ists. especiallyin ill-equippedlaboratories,are
fond of color tests...herointurns purple in the
presenceof Marquis reagent,purple to green
with Froehdereagent,andyellow with nitric
acid. You will find however, that the Marquis
reagentwill also turn purple with Ibogaine,
MDA. Codeinered violet to blue violet, and
Oxicodone...No one knows how many of the
one or two million uncontrolledorganic sub
stancesturn purple."

In his renownwork, Isolation andIdentifica
tion ofDrugs, authorE.G.C. Clarke addedhis
persuasivevoiceto thosequestioningthevalid
ity of color tests:"It mustbe realizedhowever,
thatmanyorganiccompoundswill givesimilar
resultsto thesetests...It shouldbenotedthat
manycompoundsgivevariousshadesof yellow,
orange,and brown which are of little diag
nosticvalue."

To confer supplementary"scientific" credibility
to their findings,manychemistscalleduponas
expertwitnessesperformmicrocrystallinetests
in addition to color tests. The validity of the
formertestingprocedureis the subjectof seri
ous dispute.ExpertssuchasClarke, Soboland
Moore regardedmicrocrystallinetestsasobso
lete and"not specific"as earlyas 1975.Clarke
wrote furtheraboutthe testdescribingits real
valueas "a meansof final identificationto con
firm a provisional diagnosismade from the
chromatographicor spectrophotometricevi
dence."

Validated Methods

It is importantto dispel the notion that reli
ablemethodsof drug identificationare expen
sive,time-consumingor out-of-reachfor modest
laboratories.

Virtually every analytical laboratory in this
countryis equippedwith thin layer chromato
graphyplates,solvents,andreagentsfor Thin
Layer Chromatography,I Ultraviolet Spectro
photometers,InfraredSpectrophotometers,and
Gas-Chromatographs.Betterequippedlabora
tories haveHigh PressureLiquid Chromato
graphs,Mass-Spectrometersconnectedto Gas
Chromatographs,X-ray Analyzers, electronic
microscopesand other specializedanalytical
instruments.
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More sophisticatedlaboratoriesalso usecom
putersto processchromatographicandspectro
metric information.Computersenablethestor
age of test results, communicationwith lib
rariesof spectraandthe creationof individual
libraries of spectra.

Thin layer chromatographyequipment,a gas
chromatographand an infrared spectrometer
aretheprimaryequipmentnecessaryto under
take a reliable identification of a controlled
drug in a mixture. A high degreeof certainty
canbe achievedwith thesetools whenthetests
are performedin accordancewith the six cri
teria describedpreviously.

Prosecutors,defenselawyersandjudgesmust
possessat leasta rudimentaryunderstanding
of the valid methodsof identifying controlled
substances.Without such knowledge,we will
consistently fail to impeach chemoforensic
testimonybasedon faulty testing procedures.
More importantly, jurors and judgeswill be
unableto evaluatethe veracity of experttest
imony and give such evidencethe weight it
deservesin the factflnding process.

Chromatography

The chromatographic analytical methods,
namely: Thin Layer ChromatographyTLC,
Gas-ChromatographyGC, andHigh Perfor
mance Liquid ChromatographyHPLC, all
perform both the separationof the targeted
substancefrom its mixture and the tentative
identification of the targeteddrug.

For a TLC test, the sampleis dissolvedin a
solvent.A smalldrop of a dilute solutionof the
sampleis placedcloseto one endof theabsor
bentlayer coatingthe TLC plate. Drops of re
ference standardsolution are also placedin
line with the sampleor samples.

The plate with its spots of samplesandrefer
encestandardis placedinto a tankcontaining
the mixture of solvents forming the mobile
phaseor eluent.

The front of the eluentmovesalong the plate
The componentsof the sampleare transported
by the eluent,eachof themwith a speedof its
own.

When the eluent front, clearly visible as the
line separatingthe wet part of the plate from

the dry, is 2 to 3 centimetersbelowthe upper
end of the plate, the plate is dried. We may
now observethe dried plate underultraviolet
light andsprayit with a seriesof reagentsolu
tions. This is developingthe chromatogram.

One comparesthe spots originatingfrom the
samplewith the spots producedby the refer
encestandardon theplate. Theseparatedcom
ponentsareidentifiedby their retentionfactor
Rf, which is the ratio betweenthe displace
mentof thecomponentandthe displacementof
the eluentfront. Example:displacementof the
eluent front, 16 cm and displacementof the
consideredcomponent, 12 cm; the Rf of this
component= 12/16 = 0.75.

Supposethatcocaineis our targeteddrugand,
therefore,the referencestandardsolution con
tains cocaine.If one of the componentsof the
samplehas the sameretentionfactor as the
cocainein the referencestandardsolution,the
sameappearanceunderUVlight andthe same
color whensprayedwith the samereagent,we
mayreachthe conclusionthat the samplecon
tainscocaine.To reinforceandconfirm thepre
senceof cocaine,an infrared absorptiontest
shouldbe performed.

Absorption Spectrophotometry

Absorption spectrophotometryis a group of
analytical methodsbasedon the interaction
betweenmoleculesandelectromagneticradia
tion ultra-violet light, visible light, infrared
radiation,microwaveradiation.The infrared
absorptionspectrophotometryoffers extensive
informationon the structureandcomposition
of molecules.

The JRradiationsourcecanbean incandescent
bar of silicon carbideor a tungstenlamp. A
gratingmonochromatordispersesthe JR radia
tion letting out fractions of JR radiation of
increasingwavelengths.

The JR radiation of successivewavelengths
reachesthe solid substanceof the sampleem
beddedin the JR transparentpotassiumiodide
powderandpassingthroughthesampleleaves
part of its energyabsorbedby moleculesin the
sample.

Every substancewill produceits own spectro
gram with a very high degreeof specificity.
The infraredspectrogramis a "fingerprint" of
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a specific molecule. Comparingthe obtained
spectrogramwith the infrared spectrogramof

the referencestandardobtainedin the same

operationalconditions, and with published
spectrogramsof the drug to be identified, one
canbe sureaboutthe presenceor absenceof
the targeteddrug in the sample.This is valid
for cocaine,heroin, LSD, amphetamines,and
any other drug from the five schedulesof
controlledsubstances.

Another tandemsystem for separationwith
tentativeidentification I followed by unequiv
ocal confirmation of the identity of the sub
stanceis GasChromatographywith MassSpec
trometry.

Gas Chromatography

Like all chromatographicsystems,agaschrom
atographpermits the separationof different
substancesin a mixture and the tentative
identification of the separatedsubstancesby
their specificretentiontime The specific delay
for everytypeof moleculeis determinedby the
interactionbetweenthe stationaryphaseand
the substancesin the mixture.

Detectorsof different typesemit signalswhen
the separatedsubstancesof the mixturereach
them The signals feed a recorder,on each a
chromatogramappears,eachsubstancehaving
its representativepeakon the chromatogram.

Examinationof the recordedchartsobtained
with andwithoutadditionof a referencestand
ard permits a definitive negativeanswerif a
peakof the targeteddrug is missing from the
chromatogramof the sampleor strongindica
tion that the targeteddrug is presentif the
characteristicpeakis on the chromatogramof
the sample.

MassSpectrometry

For an absoluteconfirmationof the identifica
tion, thegas chromatographmustbe connected
to a mass spectrometer.A mass spectrometer
fragmentsandionizesthe moleculeof thesub
stancearriving from the gas chromatograph.
Theionization andfracturingofthe moleculeis
producedby a bombardmentwith electrons
generatedby a heatedtungstenor rheniumfil
ament,or by collision with gas ions. The elec
trically chargedfragmentsof a molecule are
directedandacceleratedelectricallytowardsa

mass analyzerwhich separatesthe ions, ac
cordingto their mass-to-chargeratio.

The separationof ions is realizedby a magne
tic field or with the help of high frequency
fields. The separatedand focused ions are
detectedas electrical currents.amplified, and
recordedasa a massspectrogram.

Mass spectrometersareequippedwith power
ful vacuum pumps to preventcollisions be
tween the ionized fragmentsof the analyzed
substanceand the moleculesof nitrogen and
oxygen from the air.

A special interface device connectsthe gas
chromatographwhich operates at normal
atmosphericpressurewith the mass spec
trometer.

A massspectrogramof achromatographicsep
arateddrug can be comparedwith published
massspectrogramsof drugsandwith thespec
trogramof a referencestandardobtainedwith
the sameinstrumentin the sameoperational
conditions.Suchcomparisonoffers anunequiv
ocal responseaboutthe absenceor presence
of the targeteddrug.

A mass spectrogramis a signatureof the in
volvedmolecule. The only possiblesimilar re
sultis givenby substanceswith the samecom
position, samemolecularweight, samechemi
cal bonds but which differ in their optical
activity.

The separationandidentificationmethodsdis
cussedaboveareexcellenttoolsto usein cases
of controlledsubstanceoffenses.

Other methodsof evenlarger domainof appli
cation, suitable for street drugs, mixtures
identification,andfor toxicologicalapplications,
andalsofor adulterationof drug cases,poison
ing, and other forensic applications include
High Performance Liquid Chromatography
HPLC, by itself or combinedwith infrared
spectrophotometryor with massspectrometry,
andaseriesof chemo-immunologicalmethods.

High Performance
Liquid Chromatography

Like all otherchromatographicmethods,HPLC
is basedon the interactionbetweenthe sub-

January1996, TheAdvocate,Vol. 18, No. 1, Page 108



stancesin the sample, carried by a mobile
phaseandastationaryphase.

Referencestandardsfor streetdrugs and for
adulterantsfor usewith HPLC areofferedby
suppliersof HPLC instrumentsandmaterials.
Comparingthe chromatogramof a reference
standardwith the chromatogramof the sample
provides powerful proof of the presenceor
absenceof a targeteddrug in the sample.
When the collected fraction of the targeted
drugis further testedwith an infraredspectro
photometeror with a massspectrometer,the
proofbecomesunequivocal.

The validationprocessof analyticalmethodsis
regulated by procedures adopted by USP,
AOAC Associationof Official AnalyticalChem
ists, andotherscientific associations.

Theguidelinesprescribeaminimumnumberof
laboratoriesand replicate results, the obli
gationto differentiatescreeningmethodsfrom
others,conditionsof collaboration,editing, and
more.

Conclusions

Somepolice laboratoriesrely primarily on color
andmicrocrystallinetestsfor theidentification
of drugs. Thesemethodswere neverintended
to be usedin such a manner,andtheyfail to
satisfy any of the six criteria for a valid
scientific test discussedat the outset of this
article.

Many laboratoriesare able to continue such
questionablepractices becausejurists and
attorneyshave failed to acquaint themselves
with even a rudimentary knowledge of the
principles of drug identification. Yet such an
understandingis essentialin order thatjurors
may be assistedin their job of critically
evaluatingexperttestimonyand reports.

It is time for the legal professionto apprise
itself of the developmentsof the scientific
community Expertise, instead of being re
gardedofinfallible, mustbe subjectedto strict
scrutiny usingthe scientifically acceptedprin
ciples of substanceidentification. Only when
this is accomplishedwill our criminal justice
systemachievecredibility in this area.- A first
meaningfulstepshouldbe to demandthat lab
oratoriesincluding police labs usevalidated
methodsfor the separationandidentificationof
drugs. Most labs presently possessall the
necessaryequipment to achievescientifically
validated results. We must compel them to
takethetime to producereal evidencebasedon
scientific principles, rather than conjecture
protectedby the aura of expertise. Justice
demandsnothingless.

Theauthorsofthis article JamesJ. Martorano,
SupervisingAttorneyat TheLegalAid Society,
Criminal DefenseDivision in New York City,
andAnalytical Chemist,Dr. Max Solomon.

ppIeecutje 3ç 4

un,e a11 at1Oy
¶ 4 4

umberof popt 1kse jyl? oi 4e
1Zuñberofepleon 4ea# 4te nse alt
umber o ebn t976 Z&4

erceaWeoUe r*

9Tth9
*rOr

January1996, TheAdvocate,Vol. 18, No. 1, Page109



The Laughable Drug Courier Profile

Thefollowing is a dissentin United Statesv.
Hooper, 935 F.2d484, 499 2d Cir. 1991.

GEORGEC. PRATT, Circuit Judge,dissenting:

"WhenI useaword," Humpty Dumpty said,in
rathera scornful tone, "it meansjust what I
chooseit to mean-- neithermorenor less."

"The questionis," saidAlice, "whetheryoucan
makewords meanso many different things."

"The question is," said Humpty Dumpty,
"which is to be master-- that’s all." L. Carroll,
Alice Throughthe Looking-Glass1872.

This casepresentsanotherexampleof theero
sion of our constitutionalprotectionsresulting
from this country’s wasteful, ineffective, self-
destructive efforts to stop drug trafficking.
BecauseI believe that the majority’s holding
nowallowsgovernmentagentsto seizevirtual
ly any air traveller’sluggagewhile they make
an investigation,I dissent.

To justify their seizure of Hooper’s bag the
agentstestified he had come from a "source
city" and fit the DEA’s "drug courier profile."
Yet thegovernmentconcededat oral argument
that a "source city" for drug traffic was vir
tually any city with amajor airport, a conces
sion that was met with deservedlaughterin
the courtroom. The "drug courier profile" is
similarly laughable,becauseit is so fluid that
it can be usedto justify designatinganyonea
potential drug courier if the DEA agents so
choose."The [DEAl hasnot committedthepro
file to writing" and "the combinationof factors
lookedfor variesamongagents."UnitedStates
v. Taylor, 917 F.2d 1402, 1407 n. 8 6th Cir.
1990, vacated,925 F.2d 990 6th Cir. 1991.
Moreover,a canvassof numerouscasesreveals
the drug courierprofile’s "chameleon-likeway
of adaptingto any particular set of observa
tions." United States v. Sokolow, 831 F.2d
1413, 1418 9th Cir.1987, rev’d, 490 U.S. 1,
109 S.Ct. 1581, 104 L.Ed.2d 1 1989:

Arrived late at night United States v.
Nurse, 916 F.2d20, 24 D.C.Cir.1990.

Arrived early in the morning United
States v. Reid, 448 U.S. 438, 441, 100 S.Ct.
2752, 2754, 65 L.Ed.2d 890 1980; United
States v. Millan, 912 F.2d 1014, 1017 8th
Cir.1990.

One of first to deplane United Statesv.
Millan, 912 F.2d at 1015, United States v.
Moore, 675 F.2d802, 803 6th Cir. 1982,cert.
denied, 460 U.S. 1068, 103 S.Ct. 1521, 76
L.Ed.2d945 1983.

One of last to deplane United Statesv.
Mendenhall,446 U.S. 544, 547 n. 1, 100 S.Ct.
1870,1873 n. 1, 64 L.Ed.2d4971980; United
Statesv. Sterling, 909 F.2d 1078, 1079 7th
Cir.1990; United States v. White, 890 F.2d
1413, 1414 8th Cir.1989, cert. denied, 498
U.S. 825, 111 S.Ct. 77, 112 L.Ed.2d50 1990.

Deplanedin the middle UnitedStatesv.
Buenaventura-Ariza,615 F.2d 29, 31 2d
Cir.1980.

Used a one-way ticket United Statesv.
Johnson,910 F.2d 1506 7th Cir.1990, cert.
denied, 498 U.S. 1051, 111 S.Ct. 764, 112
L.Ed.2d 783 1991; United States v. Colyer,
878 F.2d 469, 471 D.C. Cir. 1989; United
States v. Sullivan, 625 F.2d 9, 12 4th Cir.
1980.

Useda round-trip ticket UnitedStatesv.
Craemer,555 F.2d594, 595 6th Cir. 1977.

Carried brand-new luggage United
States v. Taylor, 917 F.2d at 1403; United
Statesv. Sullivan,625 F.2dat 12.

Carried a small gym bag UnitedStatesv.
Sanford,658 F.2d342, 343 5th Cir.1981,cert.
denied,455 U.S. 991 1982.

Travelled alone United States v. White,
890 F.2dat 1415; UnitedStatesv. Smith,574
F.2d 882, 883 6th Cir.1978.
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Travelled with a companion United
Statesv. Garcia, 905 F.2d 557, 5.59 1st Cir.,
cert. denied,498 U.S. 986, 111 S.Ct. 522, 112
L.Ed.2d 533 1990; United Statesv. Fry, 622
F.2d1218, 1219 5th Cir.1980.

Acted too nervousUnitedStatesv. Mon
tilla, 928 F.2d 583, 58a2d Cir.1991; United
States v. Cooke, 915 F.2d 250, 251 6th
Cir.1990.

Acted too calm UnitedStatesv. McKines,
933 F.2d1412 8th Cir.1991;UnitedStatesv.
Himmelwright, 551 F.2d 991, 992 5th Cir.,
cert. denied, 434 U.S. 902. 98 S.Ct. 298, 54
L.Ed.2d 189 1977.

Wore expensive clothing and gold
jewelry UnitedStatesv. Chambers,918 F.2d
1455, 1462 9th Cir. 1990.

Dressedin black corduroys, white pull
over shirt, loafers without socks United
Statesv. McKines,supra.

Dressedin dark slacks,work shirt, and
hat UnitedStatesv. Taylor, 917 F.2dat 1403.

Dressedin brown leather aviator jack
et, gold chain, hair down to shoulders
UnitedStatesv. Millan, 912 F.2d at 1015.

Dressedin loose-fitting sweatshirt and
denim jacket United Statesv. Flowers, 909
F.2d145, 146 6th Cir. 1990.

Walked rapidly through airport United
States v. Millan, 912 F.2d at 1017; United
States v. Rose, 889 F.2d 1490, 1491 6th
Cir.1989.

Walked aimlessly through airport
UnitedStatesv. Gomez-Norena,908 F.2d497,
497 9th Cir.1990,cert. denied,498 U.S. 947,
111 S.Ct 363, 112 L.Ed.2d 326 1991.

Flew in to WashmgtonNational Airport
on the LaGuardia Shuttle UnitedStatesv.
Powell, 886 F.2d 81, 82 4th Cir.1989, cert.
denied, 493 U.S. 1084, 110 S.Ct. 1144, 107
L.Ed.2d 1049 1990.

Had a white handkerchief in his hand
United Statesv. Garcia, 848 F.2d 58, 59 4th
Cir., cert. denied,488 U.S. 957, 109 S.Ct. 395,
102 L.Ed.2d 384 1988.

In our "Looking-Glass" world of drug en
forcement,the DEA apparentlyseeks"to be
master" by having "drug courier profile"
mean,like a word meansto Humpty Dumpty,
"just what I chooseit to mean-- neithermore
nor less."

But even assumingthat the "sourcecity" and
"drugcourierprofile" elementsgavethe agents
somelevelof suspicion,the factsof this casedo
not permitthe conclusionthat the DEA agents
hada reasonablesuspicion,let aloneprobable
cause, to detain Hooper’s suitcase. Neither
Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20
L.Ed.2d8891968,nor UnitedStatesv. Place,
462 U.S. 696, 103 S.Ct. 2637, 77 L.Ed.2d 110
1983, countenancethe extensiveintrusionon
privacyrights that occurredhere.In Terry the
Court approvedapat-downinvestigationbased
on lessthanprobablecause,becausetheywere
dealing with the needfor "necessarilyswift
actionpredicatedupontheon-the-spotobserva
tions of the officer on thebeat." Terry, 392 U.S.
at 20, 88 S.Ct. at 1879.ThePlace Court saida
canine sniff could be basedon less thanpro
bable cause becausethe sniff--"sui generis"
accordingto the Court -- "is much less intru
sive thana typical search."Place,462 U.S. at
707, 103 S.Ct. at 2544.

The point of Place is that Terry may be ex
tendedto allow somethingspecific and quick,
like a sniffing dog, that will either confirm or
dispel the "reasonablesuspicion";it wassurely
not meantto allow governmentagentsto "buy
time" in orderto developprobablecause.Here,
the only reasonadvancedby the agentsfor de
tainingthe luggagewas that they neededtime
to obtain a searchwarrant, eventhough they
admittedlylackedprobablecauseat thatpoint
to do so. Thereis no evidenceof any plan to
undertake"swift actionor to adopta "less in
trusive" meansof satisfyingtheir curiosity. I
fearthemajority’s extensionof Terry andPlace
now allows governmentagentsto make seiz
ures basedon "reasonablesuspicion" so that
they can, indeed,buy time to developprobable
causelater.

This is yet anotherexampleof the aggressive
tactics recently employedby federal law en
forcementofficials in the Buffalo area,which
are well chronicled in our cases.See, e.g.,
United States v. Montilla, 928 F.2d 583 2d
Cir.1991; United States v. $37,780 in Cur
rency, 920 F.2d 159 2d Cir.1990; United
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States v. Lee, 916 F.2d 814 2d Cir.1990;
United States v. $359 500 in Currency, 828
F.2d930 2d Cir.1987.Sadly,no improvement
yet appearson the horizon, andthis decision,
like thosecited above,may simply encourage
even more intrusive governmentalconduct
thereandelsewhere.

During the suppressionhearing,agentsGerace
andAilman testifiedthat theyspendtheir days
approachingpotential drug suspectsat the
GreaterBuffalo InternationalAirport. Accord-
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one intensive week at the Kentucky Department of Public
Advocacy’sTrial PracticePersuasionInstitute. Join them.

If you litigate criminal defense
cases,this program is for you!

ing to their own testimony,they detained600
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West’s Review

Commonwealthv. Black,
Ky. S.Ct., 94-SC-287,10/19/95

The defendantwas indictedfor wantonendan
germentandterroristicthreatening.TheCourt
held it was error for the trial court to have
directeda verdicton theterroristicthreatening
count at the close of the guilt phase,on the
groundthat it mergedinto the wantonendan
germentcount,andto haveonly submittedthe
wantonendangermentcountto thejury. Since
terroristic threateningis a lesser included
offenseof wantonendangerment,basedon the
factsof thiscase,a reasonablejuror couldhave
found thedefendantguilty of terroristicthreat
eningandnot guilty of wantonendangerment.

Violett v. Commonwealth,
Ky. S.Ct., 93-SC-806,10/19/95

The defendantwas tried in one indictment
with five countsof rapeof his daughterandin
a secondindictment with one countof sodomy
upon oneof his stepdaughtersoccurringoncea
week over a six and one half year period.
Affirming the defendant’sconvictionsfor five
countsof rapeand 157 countsof sexualabuse,
the Court held: 1 the trial court did not an
abuseits discretion in joining the two indict
mentsfor trial becauseeachindictmentinvol
ved similar conduct;2 the defendantwasnot
deniedhis right to presenthis defenseby the
trial court’s failure to permit the defendantto
introducea letterwritten by oneof the victims
to her boyfriend; 3 it was not error for the
trial courtto fail to requirethe Commonwealth
to file a more completebill of particulars;4
wherethe defendant’sfirst trial wasabortedby
a mistrial, it wasnot error for the to showthe
videotapeof the first trial to the new jury
trying the casewhereall partiesagreedto this
procedure;5 the defendant’ssentenceof 754
years was not improperly calculatedbecause
thereis no upperlimit on the term of yearsfor
a ClassA felony.

Savage v. Commonwealth,
Ky. S.Ct., 94-SC-752-MR,10/19/95

The defendantwas tried andconvictedof first

Julie Namkin
degreerobbery.On appealthe Court held that
wherethedefendantwasfoundin possessionof
$842.00in cashand$122.00in food stamps,it
was not error for the trial court to fail to
instruct the jury on receivingstolen property
less than$300.00.The court did instruct the
jury on receivingstolen propertyover $300.00.
The Court alsoheldthe trial court did not err
in allowingevidenceof an out-of-courtshowup
identification of the defendantmade within
thirty minutesof the robberyaswell as an in
court identification of the defendantby the
storeclerks, eventhoughthe storeclerks did
not make a positive identification of the
defendantat the show-upbut merely saidthe
individual shared characteristicswith the
defendant.

Frank v. Commonwealth,
Ky. S.Ct., 95-SC-180-TG,10/19/95

The defendantwas convictedof seconddegree
burglary, theft by unlawful taking, andbeing
a first degreepersistentfelony offender. On
appeal,the Court held: 1 it was not error for
the trial court to makethe defendantgive his
fingerprints in court during trial where the
defendantdeniedthat the fingerprints taken
from theburglaryscenewerehis; 2 theadmis
sion of hearsaytestimonyby a police officer
wasnot error wherethe defendantcross-exam
inedthe officer aboutthehearsayevidenceand
the Commonwealthidentified the out-of-court
declaranton redirect;3 it wasnot errorfor the
Commonwealthto placebefore the jury testi
mony inferring the defendanthad beencon
victedof anothercrime wherethe defensefirst
presentedthe evidencethat was the basis for
the inference.

Commonwealthv. Durham,
Ky. S.Ct., 94-SC-942-DG,10/19/95

Reversinganopinion by the Court of Appeals,
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the Court held that the maximum aggregate
sentencefor aseconddegreepersistentfelony
offenderconvictedof multiple ClassD felonies
is twenty, not ten, years. KRS 532.0806b
controls,not KRS 532.0805.

Hawley v. Commonwealth,
Ky. App., 94-CA-2302-MR,10/20/95

The defendantviolatedthe termsof his proba
tion andthetrial courttemporarilyrevokedhis
probationandhadhim servethirty daysin jail.
The defendant’soriginal period of probation
was tolled duringthis thirty dayperiod so the
defendantwas still on probationwhen he was
releasedfrom jail at the endof the thirty day
period. Whenthe defendantagainviolatedhis
probationit could be revokedandhe could be
orderedto servehis original sentence.

Terhune v. Commonwealth,
Ky.App., 94-CA-001046-MR,10/13/95

The defendant pleaded guilty to numerous
countsin an indictment andwas sentencedto
thirteenyears.Six monthslaterthe defendant
pleadedguilty to numerouschargesin a clif
ferent indictment and was sentencedto ten
years to run consecutively to the thirteen
years.Thedefendant’smotion for shockproba
tion on his sentenceunderthe first indictment
wasdeniedandthe defendantmovedfor shock
probationon his sentenceunderthe secondin
dictment. The trial court denied this second
motion as prematurebecausethe defendant
hadnot yet begunto serve his ten year sen
tencesinceit was to beservedconsecutivelyto
the previousthirteenyearsentence.The Court
of Appealsheld the trial court erredand re
mandedthe case with directions to the trial
court to consider the defendant’smotion for
shockprobation.

Commonwealthv. Bailey,
Ky. App., 94-CA-2449-MR,10/13/95

The defendantwas indicted in January1992.
He was not arraigned until April, 1992,
becausehe fled the state.A June 1994 trial
resultedin a mistrial. In September1994,the
defendantmovedto dismissthe indictmentbe
causehe hadbeendeniedhisright to a speedy
trial. After a hearing,the trial court dismissed
the indictment.The Court of Appealsheldthe
trial courterredwhenit dismissedthe indict
mentbecauseall of the delaysduringthe

thirty-onemonthsbetweenindictmentandtrial
were attributable to the defendant’sconduct
andhis refusalto cooperatewith his counsel.

Jones v. Commonwealth,
Ky. App., 94-CA-001441-MR,10/13/95

For purposesof establishingthe defendant’s
status as a persistentfelony offender, testi
mony as to the defendant’sbirth date taken
from apre-sentencingreportwas not hearsay
and was admissible under the reasoningof
Garnerv. Commonwealth,Ky., 645 S.W.2d705
1983,aswell asunderKRE 8036 [recordsof
regularlyconductedactivity], wherethedefen
dant never disputedthe date as being his
actualdateof birth.

JULIE NAMKIN
AssistantPublic Advocate
Departmentof Public Advocacy
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax:502 564-7890
E-mail: jnamkin@dpa.state.ky.us

How Are DecisionsMade?

It is still the mystery of the
appellateprocessthat a result is
reachedin an opinion on thor
oughly logical and precedential
grounds while it was first
approachedas the right andfair
thing to do. 1
- Circuit JudgeGurfein,2d Circuit

Karl Popper, Objective Knowledge: An
EvoluwnaryApproach1972,OxfordUniv. j
Pressp. 7.
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Anectdotal Evidence

Beginningwith this issue,I will attempta new
column, thepurposeof which will be to allow
the trial attorneyto exercise their on-the-spot
judgment, and to address the myriad novel
trial situationsenounteredby the new trial at
torney. Try covering the answersand testing
your instincts. If youhavean odd trial situa
tion you’d like addressedin this column, feel
free to call or write.

SCENARIO ONE: In a PFO hearing, the
CommonwealthcallsJoe,the Commonwealth’s
Detective.Joetestifieshe receivedrecordsfrom
Arkansas that indicate defendantwas con
victedof a felony. The recordsarecertifiedby
someclerk in Arkansas.Although Joehasno
knowledgeof thematter,sincehenevervisited
Arkansas,andsimplyreadsthe documentsinto
evidencethathe receivedfrom Arkansas.What
do you say?

ANSWER: Objection: Insufficient evidenceof
prior conviction.Thesearesomeof the facts of
Commonwealthv. Davis, 3/23/95, 93-SC-855-
MR. The court reversed on insufficiency
groundsthis evidenceof prior conviction,since:

The documentsofferedwerenot self-authenti
catingunder KRS 422.040if dealingwith re
cords from anotherstate,clerk’s attestation,
with a courtseal,andcertifiedby the presiding
judgeof the courtrequiredbeforefull faith and
credit areto be given to the records,

Thewitnesshadno first handknowledgeof the
substanceof the records,as did the witnessin
Commonwealthv. Mixon, 827 S.W.2d689, 690
Ky. 1992,and

Joedid not presentcertifiedcopiesof thejudg
ment and the sentence,as did the witness in
Jackson v. Commonwealth,703 S.W.2d 883
Ky. 1986.

SCENARIO TWO: You’re overruled.Joecon
tinues, stating that the records indicate
defendant was releasedfrom the Arkansas
StatePrisonin 1991. The Commonwealththen
concludesits proof. What do you say?
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ANSWER: Objection: no proof of defendant’s
status.This is alsopart of Davis opinion. PFO
requiresproofthat the defendantwas on par
ole, probation, or other supervisory release
within five yearsof the newoffense.Joehadno
first hand knowledge of defendant’s proba
tionary status,andwe do not know whether
the defendantservedout, was releasedon a
habeaswrit, got his caseoverturnedon insuf
ficiency grounds, or was simply releasedon
parole.

SCENARIOTHREE: A warrantexistsfor El
liston. Police have a warrant and a physical
descriptionof Elliston.Policehaveinformation
that he’s presentin the city, at an apartment.
They go there,andaretold thatElliston is not
present,and took a ride with a friend in a
brown Nova. One officer stays at the apart
ment, in caseElliston returns.Another drives
in the direction ofthe Nova,andspotsabrown
Nova after aboutten minutes,andalso seea
head"pop" up from the backseatandvanish
from view. Police stop the car, and ask the
driver, your client, Venham, for his licence.
Venhamaskswhy, andthe officer saysthey’re
lookingfor Elliston. Thedriver sayshe got out
at the Convenientstore down the road. Police
checkthe licence and discover its suspended.
What do you do?

ANSWER: Move to suppress,which maywell
begrantedas the scopeof the Terry stop is de
fined by the officer’s purpose: looking for
Elliston. Once police discover Elliston is not
there, that should end the inquiry, and the
driver should be free to go. This is basedon
Statev. Venham,96 Ohio App.3d649 Ohio Ct.
App. 1994, which suppressedthe evidenceof
Venham’slicencesuspensionunderthesefacts.

DAVID EUCKER
AssistantPublic Advocate
Departmentof Public Advocacy
100 Fair OaksLane,Suite302
Frankfort, KY 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: deucker@dpa.state.ky.us



Public Defender Salaries

Salaryequity betweenattorneys with the
Departmentof Public Advocacy and the
Office of the Attorney Generalhas been
achievedafter four years.

The minimumstartingsalariesfor thevarious
Kentucky public defenderclassificationswere
raisedto the current levels on November16,
1995. Now, for the first time sinceMarch 15,
1991,theminimumbeginningsalariesfor Ken
tucky attorneysworking in the public defender
offices are equalto that paidto their counter
parts with the KentuckyAttorney General’s
office. The Novemberincreaseswere:

FROM

Asst. Public Advocate $21,600 $23,388
Asst. Public AdvocateSr 26,292 32,344
Asst. Public AdvocatePr 31,944 34,560
Asst. Public AdvocateCh 35,220 36,984
Asst. Public AdvocateSv 35,220 36,984
Asst. Public AdvocateMgr 38,832 40,776

To achievethisequity the Departmentwasob
ligated to pay for such an expenditurewith
existingagencyfundsaccumulatedvia recently
enactedlegislationauthorizinga public defen
der userfee andanincreasein the DUI service
fee which is designatedfor the Department.

Side Effects of SalaryInequity

The vastdifferencein salariesbetweenattor
neys working for the Attorney Generalversus
thoseworking as public defendershashadan
adverseaffect on the Department’sturnover
rate. In FY 90 the Department’sturnoverrate
amongattorneyswas approximately9%. Dur
ing the period when there was a discernible
difference in salariesbetweenthe Attorney
General’s office and DPA, the turnover rate
increaseddramatically.In fact, the averagefor
this period was approximately16%. It is the
sincerebeliefof DPA administratorsthatequit
ablesalarieswill reduceturnoveramongattor
neystherebyimprovingtheefficiencyandeffec
tivenessof the public defendersystemandthe
criminaljustice system.

Salariesfor Judicial Attorneys

Recentlaw schoolgraduatesworking for Cir
cuit Courtjudgesin the Commonwealthearna
beginningsalary of $19,200prior to gaining
status as a licensed attorney. Staff attorneys
with the Kentucky Supreme Court and the
Court of Appealsearna minimum annualsal
ary of $26,400.However, judgesassignedto
thesecourtshavebeengiven the authorization
to offer ahighersalaryattheir discretion.

Continued SystematicInequities

Although the salariesbetweenthe Attorney
General’sOffice andDPA havebeenequalized,
thestateof Kentuckycontinuesto placemore
value on prosecutionthan on the defenseof
constitutionally protected rights. Full-time
CommonwealthAttorneys, who are the chief
prosecutorsin eachcounty,earnan annualsal
ary of $75,361while Directing Attorneys in
DPA field officeshavea startingminimum sal
ary of $36,984.Despitethe advancesmadein
the funding of the public defendersystemin
Kentucky,theperceivedvalueof the missionof
theDepartmentremainsin questionbecauseof
the continuedinconsistenciesin compensation.

7 SurroundingStates

The purposeof the following salary study of
November1995 was to comparethe improve
ment in the fundingof public defendersalaries
in Kentuckyto thesalariespaidto their count
erpartsin otherstates.The sevenotherstates
usedin the surveywerechosenbecauseof cul
tural similarities,their geographicproximity to
Kentucky and the similarity in the level of
commitmentby eachstategovernmentto pro
vide public defenderservices.

CLASS TO
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NEWLY LICENSED ATTORNEYS NOTES:
Ohio $32,780 4. Missouri capital public defendersearnan
Virginia 32,027 annualsupplementof $8000.
Missouri 23,856
Indiana 27,000
Tennessee 26,520 4. If they are assignedcapital cases;super
Illinois appellate 29,700 visors in the Missouri systemearn a supple
Illinois Cook Co. 31,512 ment of $50 per month per employeesuper-
WestVirginia 26,500 vised; the improvementsin the Missouri sysKentucky 23,388 tem haveresultedin a drop in the employee
GroupAverageexcludingKy. 28,736 turnoverratefrom 20% to 10% annually;

DifferencebetweenKy. & the Group Avg. 5,348 4. The basesalaryfor attorneysin Indianais
baseduponthe typeof casestheyareassigned;NOTE: Missouri P.D.’s move to $26,316after6 months

4. COLA’s andperformanceraisesarepossible;

4 In WestVirginia, the minimumsalariesfor
ATTORNEYS WITH attorneyswith varying levels of experienceis

3 YEARS EXPERiENCE not available.This systemconsistsof 15 inde
Ohio $36,130 pendentdistrict offices. Each office is a non-Virginia 38,274
Missouri 31,620 profit corporationthat hasaboard to oversee
Indiana 28,500 service delivery. Operational decisions are
Tennessee 35,700 madeby the board in conjunctionwith theof
Illinois appellate 35,700 fice director.The systembudgetsa lump sum
Illinois Cook Co. to coverthetotal operatingcostsfor eachoffice.WestVirginia *

Cost of living adjustmentsand other salaryKentucky 34,560
increasesare basedon performanceand the

GroupAverageexcludingKy. 35,029 availability of fundswithin aparticularoffice;

DifferencebetweenKy. & the Group Avg. 469 4 The annualsalariesusedin the surveywere
suppliedby theparticipatingstatesystemsand
the Administrative Office of the Courts in
Frankfort, Kentucky.

ATTORNEYS WITH

5 YEARS EXPERIENCE ROY COLLINS

Ohio $41,600 PersonnelOfficer
Virginia 41,841 100 Fair OaksLane,Suite 302Missouri 46,644

Frankfort,Kentucky40601Indiana 36,000
Tennessee 39,780 Te1 502 564-8006
Illinois appellate 39,500 Fax: 502 564-7890
Illinois Cook Co. 41,265 E-mail: rcollins@dpa.state.ky.us
WestVirginia *
Kentucky 36,984

-U
GroupAverageexcludingKy. 41,002

Difference betweenKy. & the Group Avg 4,018

* Information tiot available
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From the Recruiting Corner:
Employment Opportunities

The following positionsareavailablewith theKentuckyStatePublic Defender’sOffice

StaffAttorneys:LondonandHazard Field Offices - TheKentuckyDepartmentof PublicAdvocacy
is seekingstaffattorneys,bothentrylevel andexperienced,for two DPA field offices in Londonand
Hazard.Salary - entry level $23,388.

DirectingAttorney: KentonCountyField Office - The KentuckyDepartmentof PublicAdvocacy
is seekinga leaderto direct the KentonCountyfield office. The positionwill becomeavailableafter
December1, 1995. Salary - $36,984.

All letters or applicationmust be accompaniedby a writing sample and resumeand should be
submittedto RebeccaBallard DiLoreto, Recruiter,Departmentof Public Advocacy, 100 Fair Oaks
Lane,Suite 302, Frankfort, Kentucky40601. Inquiriesarewelcomeat the sameaddress,by calling
502 564-8006or by E-mail at recruit@dpa.state.ky.us.

TheKentuckyDepartmentofPublicAdvocacyis an Equal OpportunityEmployer.

JonesAnnouncesMerit Pay for Kentucky State Police

FRANKFORT,August2, 1995 - Gov. BreretonJonesannouncedamerit payprogramfor
KentuckyStatePoliceyesterday,sayinghe wasalso authorizinga 5 percentincreasein
entry-levelsalariesfor troopers.

Jonessaid at a statepolice promotionalceremonythat the merit pay program "will
enhancethe effectivenessof stateofficersandprovidethe encouragementneededto strive
for excellencein the workplace."

The governorsaid that to qualify for merit pay, officers must meetfive criteria during
each12-monthevaluationperiod.They must,for example,havereceivedno disciplinary
action that resultedin an official written reprimand,reduction in pay or grade or
involuntarysuspension.

Thosewhomeetall thestandardsduringthefirst yearwill receive2 percentof theirgross
annualsalaryin a lump sum.

Jonessaidhewasboostingentry-levelsalaries5 percent"to bring thestatepolicestarting
salaryin line with othercomparablelaw enforcementagencies."

- LexingtonHerald-Leader
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Legislative Proposalsby the
Executive Branch Ethics Commission

The ExecutiveBranchEthics Commission Our 25 proposalsare summarizedbelow:
recommendschangesto the Ethics Codefor
considerationduring the 1996 sessionof the Jurisdiction
GeneralAssembly.Theproposedchangesfall
into thefollowing categories: 1. Changethe prohibitionagainstanem

ployee who is not an officer or electedpublic
servantfrom havinga contract or otheragree
mentwith anyagencyto aprohibitionagainst
such an employeehaving a contractor other
agreementwith the agencyby which he is em
ployed.

2. Add theprovisionthatno formerofficer
or public servantmayhavea contractwith the
stateagencyfor whichhe wasemployedfor six
monthsafterleavingstategovernmentexcept
foreminentdomainandentitlementsituations,
certain purchases and sales, and certain
personalservicecontracts.

3. Add the provision that membersof
boards,commissions,authorities,councils,and
committeesshallnot haveor enjoycontractsor
agreementsmadewith their agencyexcept
salesor purchasesavailableon the sameterms
to the generalpublic or which are made at
public auction. Also add the provision that
thesemembersshall discloseconflictsof inter
estandshallrefrain from makinga decisionor
castinga voteon anymatterwhich will affect
them differently thanothermembersof their
business,profession,occupation,or group.

The Commissionbelieves thesemem
bers are in positions where their decision-
makingauthoritymayposepersonalconflicts.

4. Add the provision that when a public
servantwho must abstainfrom a decisiondue
to a conflict of interest has no superior, he
must disclose his conflict in writing and
requestthe Commission’sopinionregardingthe
properactionhe shouldtake.

5. Add specific languageto prohibit exe
cutive branch employeesand officers from
acceptinggifts andgratuities from personsor
businesseswhich do businesswith, or are reg
ulatedby, theemployee’sagency.The Commis

Jurisdiction changeswhich affect
thepersonsor subjectmatterunder
theCommission’sjurisdiction;

Filings changeswhich alter the
mannerin which filings aremade;

Investigations and Adjudicatory
Proceedingschangeswhich affect
themannerin which investigationsor
proceedingsareaccomplished;

Penaltieschangeswhich affectthe
Code’spenaltystructure;

Housekeepingchangeswhich are
requireddue to changesin other laws
or which "round out" our law without
effectinga substantivechange;

Executive Agency Lobbying
Changesto "real partiesin interest"
requirements,definition of "regular
andsubstantial,"reductionin number
of filings, andhousekeeping.
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sion believes such behavioris in violation of
the more general provisions found in KRS
11A.020, but would prefer specific statutory
language.

6. Add "any personwho holdsa personal
servicecontractto performon a full-time basis
a function of any position listed in this sub
section" to the groupof individualsdefinedas
an "officer" in KRS 11A.0107. The Commis
sion believessuch a personshouldbe covered
by the Ethics Code sincehe is performingall
the dutiesof a stategovernmentofficer.

Also, requireCommissionmembersto
be definedasofficers suchthat theyareunder
thejurisdiction of the Ethics Code.

Filings

7. RequireStatementsof Financial Dis
closure by employeesonly for yearsin which
they wereemployedby stategovernment.Cur
rently, the law requires that employeesfile
Statementsdisclosinginformationfor yearsnot
employedand does not require filing for the
last yearemployedif the employmentis term
inatedby December31 of a given year.

The Commissionalso proposesto add
clarifying languageto the list of information
required to be disclosed on a Statement of
Financial Disclosure and to add the require
ment thatpersonswhofile Statementsdisclose
the major partners,co-owners,andcustomers
of any outsidebusinessinterests.

Investigations and
Adjudicatory Proceedings

8. Changethedateby which the Commis
sion must initiate a preliminary investigation
from 10 days of receipt of a complaint to not
later thanten days after the next commission
meetingfollowing receiptof the complaint or
initiation of an investigationon the Commis
sion’s own motion.

9. State that the Commissionmay turn
over to any law enforcementagencynot just
the AttorneyGeneral,the UnitedStatesAttor
ney, or the Commonwealth’sAttorney, as is
currently provided evidence which was
acquired during a preliminary investigation
andwhichmaybe usedin anylawenforcement
investigationor proceeding.Statethat the

Commissionmay discloseitems acquireddur
ing a preliminary investigationduring an ad
judicatoryproceeding.Statethat the Commis
sion may publicly confirm the existenceof a
preliminary investigationif a public agency
has publicly announcedthat it hasreferreda
possibleviolation to the Commission.

Penalties

10. Changethe penaltyfor failing to file a
Statementof FinancialDisclosure.Currently,
an employeehashis salarywithheld until he
files. Thereis no specificpenalty for a former
employeewho is requiredto but hasfailed to
file his final statement.Also, salary with
holding with no maximumlength of time or
amountof moneyseemsharsh;theCommission
proposescappingthe penaltyat $100 per day
with a $5,000maximum.

11. Add apenaltyof $5,000 for anypublic
servant who maliciously breaches the con
fidentiality requirements of Commission
actionsasset forth in KRS 11A.080.

Housekeeping

12. Add "limited liability corporation’and
"limited liability partnership" to the list of
entitiesdefinedasa "business"in KRS 11A.010
1. Theselegal entitieswere createdafter the
Ethics Codewasenacted.

13. Makeseveralchangesto thedefinitions
and agency names due to changesin other
statutes.

14. Redefine"state agency" to distinguish
for statutorypurposesthe distinct entity for
which an employeeworks.

15. Revisereferencesto lobbyist to follow
definition of "executiveagencylobbyist"in KRS
11A.201and "legislativeagent" in KRS Chap
ter 6.

16. Define"procurementauthority"; "man
agement personnel"; "supervise"; "regulate";
"doing businesswith"; "publicly tradedsecur
ities"; "presiding officer"; "public agency";
"directly involved"; and"appointingauthority."
Some of thesetermsarein the law but arenot
defined; othersarenecessaryfor the Commis
sion’s proposedlegislation.
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17. Deletethe requirementthatit is a vio
lation for anemployeeto ‘use or attemptto use
his official position to secureor createpriv
ileges, exemptions,advantages,or treatment
for himselfor others"only if the behavioris "in
derogationof the public interestat large." It is
the Commission’sbelief that an employeewho
useshis office to secureor createfor himselfor
othersprivileges, exemptions,advantages,or
special treatment is acting in an unethical
mannerwhetheror not the actionis "in dero
gation of the public interestat large."

18. Add "or for which he received,prior to
his stateemployment,a professionaldegreeor
license," to the phrase"returningto the same
business, firm, occupation, or profession in
which he was involved prior to takingoffice or
beginninghis term of employment,"as an ex
ceptionto the six-monthpost-employmentpro
hibition against officers and elected public
servantsfrom working for someoneregulated
by or doing businesswith their agency in
mattersin which they were directly involved.

19. Conform the adjudicatoryproceedings
sectionsto moreeasilycoordinatewith recently
enactedlegislationHB 334, to be codified at
KRS Chapter 13B - pertaining to executive
branchagencyadjudicatoryproceedings.

20. Institutetherequirementthat theCom
mission not releasethe name of a person
requestingan advisory opinion if the person
makessucha requestin writing.

21. Removethe requirementthattheCom
mission prevent disclosure in its biennial
report to the LegislativeResearchCommission
of the identityof a personinvolvedin decisions
or advisory opinions. The Commissionmay
keepa person’snameconfidential,but it may
be impossibleto preventdisclosureof identity.
The identity of apersonmaybereadily appar
ent in someinstancessincethe person’s em
ploymentpositionor otherresponsibilitiesmay
affect the chargesfiled in an adjudicatorypro
ceedingandthe opinion renderedin anadvis
ory opinion.

ExecutiveAgency Lobbying

Real Parties in Interest

22. A "real party in interest"referredto in
KRS 11A.211 is a personor entity that has

hired an employer to engage in lobbying
activity on his behalf. Real partiesin interest
havea greatinterestin influencing decisions
concerningthe disbursementof statefunds,yet
are not currently requiredto registeror file
disclosureswith the Commission.

Currently,executiveagencylobbyistsandtheir
employersmust register within 10 days of
engagement.Any "real party in interest"must
be identified on the initial registrationstate
mentpursuantto KRS 11A.2111.The execu
tive agency lobbyistsand their employersare
thenrequiredto file updatedstatementswhich
reflect recentexpendituresmadeon behalfof
certainstate employeesandwhich detail pro
fit-oriented joint financial transactionswith
those state employees. The ‘real party in
interest" is identified as such in Commission
filings, but, unlike anexecutiveagencylobbyist
or his employer,is never requiredto disclose
expendituresor financial transactions.

For example- XYZ companyis trying to ob
tain a statecontract. The companyhires ABC
law firm to contact stateofficials to determine
contractspecificationsand eventually to nego
tiate on behalfofXYZ.ABC instructsoneof its
lawyers, Tom Q., to handleXYZ’s work. ABC
mustregister with the Commissionas an em
ployer,and TomQ. as an executiveagencylob
byist within 10 days ofthe engagement.On the
initial registration form, XYZ must be ident
ified as the real party in interest.

Severaltimes per year,ABC and Tom Q. file
updatedregistrationstatementsindicating any
changes which have occurred since the last
statementwas filed, including changesin real
parties in interest.ABCand Tom Q. mustalso
disclosetheir recent expendituresmadeon be
half of or financial transactions with, state
employees,if any.However,as thelawcurrently
stands,XYZ companyis free to makeany ex
pendituresor enter into any financial trans
actionswith stateemployeeswithout having to
makesuch disclosure.

The Commissionbelievesit was the intention
of the legislaturein enactingthis law to man
date disclosureof expendituresand financial
transactionsmadeby or betweenpersonswho
attemptto influencethe disbursementof state
fundsandthestateemployeeswho makestate
disbursementdecisions.As thelawstandsnow,
anypersonor entity mayhire someoneelseto
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lobby for him and avoid entirely the Ethics
Code’s disclosurerequirements.For that rea
son, the Commissionproposesthat "realpart
ies in interest"be requiredto registerand file
updatedstatementswith the Commission.

By requiring "real parties in interest" to reg
ister and file updatedstatements,the public
canbe assuredthatit is awareof all reportable
expendituresor financial transactionswhich
mayhavebeenusedto influence,or whichmay
affect, decisionsmadeby state employeesre
gardingstatedisbursements.

Definition of "Regular and
Substantial Basis"

23. An "executive agency lobbyist" cur
rently is definedin KRS 11A.2018 as "any
personengagedto influenceexecutiveagency
decisionsor to conductexecutive agency lob
bying activity as one1 of his main purposes
on a regularandsubstantialbasis."Thereis no
statutorydefinition for "regular and substan
tial basis."

The Commission promulgated a regulation
which defines "regular andsubstantialbasis"
as "executiveagencylobbying activity of more
thanone time per year regardinga decision
that involves stateexpendituresthat exceed
five thousanddollars$5,000per year."

The Commissionproposesstatutorily defining
"substantialbasis" and deletingthe require
ment that the activity be "regular" as "con
tactswhich areintendedto influenceadecision
that involves one or more disbursementsof
statefundsin an amountof at leastfive thous
anddollars$5,000per year."

Reduction in Number of EAL filings

24. Updatedregistrationstatementsarere
quired to befiled threetimes per year:on

January31 for the periodof September,Oct
ober, November,and December;May 31 for
the period of January,February,March, and
April; and September30 for the period of
May, June,July, andAugust.

The Commissionproposeschangingthis sch
eduleto allow for two filings peryear:January
31 for the period of July through December
andJuly 31 for the periodof Januarythrough
June.This changewill makeit easierfor those
needingto file to rememberwhen their up
dated statementsare due and will increase
administrativeeconomywithout diluting the
law’s goalof accurateandtimely disclosure.

Housekeeping

25. "Executive agencylobbyist" is defined
in KRS 11A.201,but thereare several refer
encesin the Ethics Code to "executive lobby
ists," "lobbyists," andeven"legislativeagents."

The Commissionproposesto "clean up" the
languageto makeit consistentwith thedefined
term. The Commissionproposes adding "lim
ited liability partnership"and"limited liability
corporation"to thelist of thosedefinedas"per
sons"in KRS 11A.20113.Thesetypesof legal
entitieswerecreatedafterthe EthicsCodewas
enacted.

JILL LEMASTER, ExecutiveDirector, and
LORI H. FLANERY, FormerGeneralCounsel
ExecutiveBranchEthics Commission
Capitol Annex
702 Capitol Avenue
Frankfort, Kentucky 40601
Tel: 502 564-7954

The Departmentof Public Advocacymaintainsa completesetof ExecutiveBranchEthicsCommission
advisoryopinions so they can be readilyaccessedby membersof theDepartment. If you would like to obtain
a copyof any advisoryopinion or look at them generally,you cancontactAllison Connelly, thePublic
Advocate,or Vince Aprile, GeneralCounsel,at 100Fair OaksLane, Suite 302, Frankfort, Kentucky40601;
Tel: 502 564-8006;Fax: 502 564-7890;E-mail: aconnelldpa.state.ky.usor vaprile@dpa.state.ky.us.
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Criminal Justice Mental Health Forum:
A Dialogue to Greater Meaning

Dare we observethat thereis a dearth of dialoguein our criminal justice system?Is
"truth" betterapproachedby interdependentdialogueratherthandestructivediscussion?

A leadingquantumtheorist,David Bohm, see TheSpecialTheory ofRelativity 1965 is
developinga theory of dialoguewhen a group of people"becomesopento the flow of a
larger intelligence." He has explored the analogybetweenthe collective propertiesof
particlesandthe way wethink together."As with electrons,we mustlook on thoughtas
asystematicphenomenaarising from how we interactanddiscoursewith one another."
He distinguishesdiscussion,anexchangethathaswinning asits purposefrom dialogue.

Bohm seesgroupsusing dialogueto accessa greater"pool of commonmeaning"which
individualscannotobtain. "The whole organizesthe parts."ThreeconditionsBohm sees
asnecessaryfor dialogueare:

1 participantsmust "suspend"their assumptions;
2 participantsmustsee eachotherascolleagues;and
3 a facilitator must"hold the context."

In PhysicsandBeyond:EncountersandConversations,WernerHeisenbergpostulatesthat
"Scienceis rootedin conversations.The cooperationof differentpeoplemayculminatein
scientific resultsof the utmostimportance."

In an attemptto achievedeeperinsights,TheAdvocateinvitesyoutojoin in thescientific,
legal andhumandialogueon whatconstitutesa competentmentalhealthevaluationfor
indigentcriminalsaccusedthat is occurringbetweenattorneyJohnBlume, psychologist
Harwell Smith, Ph.D. and attorneyandpsychologist,Eric Drogin, Ph.D. In the August,
1995 AdvocateJohn Blume set out what his experiencerevealsas the componentsof
competentevaluations.In the NovemberissueDr. Smith tookissuewith the practicality
of Blume’sviews. In this issueBlume repliesandDrogin entersthe dialogue.Already, we
see the tragic tensionbetweenthe ideal we all know should occur in Kentuckyand the
reality of current Kentuckypractice. We invite reflection,inquiry anddialoguefrom you.

Dialogue vs. Discussion

The discipline of teamlearningstartswith "dialogue," the capacityof membersof a teamto suspend
assumptionsandenterinto a genuine"thinking together."To theGreeksdia-logos meanta free-flowingof
meaningthrougha group,allowing the groupto discoverinsights not attainableindividually. Interestingly,
thepractice of dialoguehasbeenpreservedin many"primitive" cultures,suchas thatof the American
Indian,but it hasbeenalmost completelylost to modernsociety.Today, the principlesand practicesof
dialoguearebeingrediscoveredandput into a contemporarycontext.Dialogue differs from the more
common"discussion,"which hasits roots with "percussion"and"concussion,"literally aheavingof ideasback
andforth in awinner-takes-allcompetition.

- PeterM. Senge,The Fifth Discipline:
The Art of Practice of theLearning Organization1990 at 10.
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Mental Health Issuesin Criminal Cases:
A Reply to Dr. Smith

In the Novemberissueof this publication,Dr.
Harwell F. Smith wrote to correct several"of
the more outlandish, not to say insane,re
marksof Mr. Blume" containedin my August
articleMentalHealth Issuesin Criminal Cases,
Vol. 17, No. 4 Aug. 1995 at 5. See Smith,
Mental Health Issuesin Criminal Cases,Revis
ited: IntroducingSomeReality Into the Blume
Position, The Advocate,Vol. 17, No. 5 Nov.
1995at 6.

While his commentsarequite wideranging,in
the final analysishe appearsto takeissuewith
three points I made in my article: a that a
completeandaccuratesocial andmedicalhis
tory must be obtainedto insure that the re
suits of a mental healthevaluationare reli
able; b that neuropsychologicaltesting is
critical in most cases;and,c that courtsand
attorneys fail to understandthe Supreme
Court’s decisionin Akev. Oklahoma,470 U.S.
68 1985. I will respondbriefly to Dr. Smith’s
critiqueandmakeseveralother points.

A. The importance of neuropsychological
testing.

Dr. Smith contendsthat many mentalhealth
professionalsbelieve that neuropsychological
testingis not generallyrequiredin competency
CST andcriminal responsibilityCR eval
uations. It is true, unfortunately,that many
health professionalsdo minimize the signifi
canceandneedfor neuropsycholoicaltesting.

In my opinion, the reasonfor this shortcoming
is demonstratedin Marilyn Wagner’s June
1995 Advocatearticle,NeuropsycholoigcalEvi
dence in Criminal Defense: Rationale and
Guidelinesfor Enlisting an Expert, TheAdvo
cate,Vol. 17, No. 3 at 8, which Dr. Smith cites
with approval:

mostpsychologistsareneithertrainedor
experiencedin thenatureofbrain injury
and its complexeffects on behavior.The
result is frequentlythat factorsof brain
injury are not consideredin forensic
evaluations.Id. at 8.

Becausemost psychologistsare not trained in
neuropsychology,andbecauseneuropsycholog
ical testingis time consuming,it is frequently
not conducted,evenif needed.While Dr. Wag
ner statesthat neuropsychologicaltesting is
not always necessary,she lists the following
situationswhenit is needed:

* there are developmentalevents that
involved CentralNervousSysteminjury;

* therehavebeeneventsleadingto loss of
consciousnessor disorientation, even if
hospitalizationdid not occur;

* thereis a documenteddisorderinvolving
brain damage; -

* Drive-By Examinations

Peoplewith seriousmentalproblemswho facethe deathpenaltyaresentto the statementalhospitalswhere
prosecutorscan counton their mentalhealthexpertsto conducta cursoryexaminationandturn out a report
sayingthat the defendantis competentfor trial, is not insane,has nothingwrong with him andis probably
malingering.Thesebrief "drive-by" evaluationsoftenfail to detectbrain damage,mentalretardationor other
mentaldeficits. But oftenthe defenselawyer is not providedwith a psychiatrist,psychologist,neurologistor
otherexpertto conductaproperexaminationandmakea morereliabledeterminationof whetherthereis some
impairmentthatmaybe relevantto mentalstateor mitigation of punishment.

- StephenB. Bright, "The Politics of Crime & the Death
Penalty:Not’Soft onCrime,’ But Hardon theBill of Rights,"
39 SaintLouis UniversityLaw Journal 479, 486 1995
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* thereis a history of significantalcoholor
polysubstanceabuse;

* thereis a patternof problemswith im
pulsecontrol,memorydysfunctionor violent
behavior.
Id. at 10.

How many of our clients, especially those
chargedwith seriouscrimes,do not haveoneor
more of the indicatorsmentionedby Dr. Wag
ner?In my experiencethe answeris very,very
few. Furthermore,the studieswhichhavebeen
doneindicate a high incidenceof neurological
impairmentin individualschargedwith violent
crimes.See,e.g.,Lewis,Pincus,Feldman,Jack
son& Bard, Psychiatric,NeurologicalandPsy
choeducationalCharacteristicsof15DeathRow
Inmatesin the U.S.,AmericanJournalof Psy
chiatry 143:838 1986. A neuropsychological
battery is one of the most reliable meansof
determininghow anindividual’sbrainactually
processesinformationand thusI standby my
assertion,basedon my experienceand sup
ported by the professional literature, that
neuropsychologicaltesting is almost always
necessaryto ensurethat acompetentandreli
ablementalhealthexaminationis conducted.

B. The needfor a thorough and reliable
history.

Dr. Wagner’slist of when neuropsychological
testingis necessaryalsounderscoresthe need
for a thorough,completeand reliablehistory.
Unlessall relevantrecordsareobtainedandall
material social history witnessesare inter
viewed, thereis a substantialrisk that mis
takes will be made.Clients are rarely able to
provide full and complete histories of their
psycho-socialpast.They mayminimize their

substanceabusehistories,fail to revealsigni
ficant physical, sexualandemotionaltrauma,
not remembersignificant headinjuries or be
unableto articulatecritical facts.

While I agreewith Dr. Smith that "every ima
ginablefactor" cannot be considered,it is still
all too often true thatinadequatepsycho-social
historiesleadto inaccurateresults.Most state
institutionseitherbecauseof the lack of time,
staffor resources,or for otherreasons,do not
conductan adequatesocial and medical his
tory. Neitherdo many private mentalhealth
professionals.That is simply a factof life.’ But
I can not tell you the numberof times when
the investigationwe haveconductedin a post-
convictioncasehasrevealedsignificantaspects
of a client’s social andmedical history which
were unknownby the mental health profes
sional who evaluatedthe defendantprior to
trial. Furthermore,in many of thesecasesI
haveheardthe evaluatingprofessionalmake
the following comment: "I hadno idea, if only
I hadknown...." For example, in one of our
cases,welearnedduringourinvestigationthat
ourclient hadbeenphysically,sexuallyabused
for yearsin avariety of fosterhomes.However,
becausehe was deeply ashamed,andbecause
he had"blanked" many of the eventsout, the
psychiatristwho evaluatedhim at trial was
underthe impressionthathis formative years
hadbeenunremarkable.Whenthe facts came
to light, andthe evaluationcouldbe conducted
with the benefit of a reliable history, all
evaluatingprofessionals,eventhoseemployed
by the prosecution, agreed that our client
sufferredfrom post-traumaticstressdisorder.
Thus, it is our responsibilityto know, and to
make sure our mental health professionals
learnof all relevantfacts.

Physical Exams

Psychiatristsare increasinglyexpectedto perform medicalevaluationsdesignedto detectpotential medical
problemsunderlyinga psychiatricpresentation.The psychiatric manifestionsfor example,hallucinations,
delusions of a particular medical disorder areusually not specific to that medicalcondition alone, so the
clinician needsto entertaina list of organic possibilities for the patient’spsychiatricsymptoms.Table 9.7-1
outlines a list of medical conditions thatmay presentwith psychiatric symptoms.Eachof thosediagnostic
possibilitiesmayarguefor a differentsetof laboratoryor diagnostic tests.The discoveryof anorganiccausefor
apsychiatricpresentationcan haveprofoundtreatmentimplicationsfor directingthe therapyawayfrom mere
symptomatictreatmentandtowardanappropriatetherapeuticinterventionfor theunderlyingmedicalproblem.

A relevantmedicalhistory, a reviewof systems,anda physical examinationareessentialfor the selectionof
appropriatelaboratoryanddiagnostictests.

- RichardB. Rosse,M.D., Lynn H. Deutsch,D.O., StephenI. Deutsch,M.D., Ph.D.
"Medical AssessmentandLaboratoryTestingin Psychiatry,"
The ComprehensiveTextbookof Psychiatry1995 6th Ed.
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C. A word aboutAkeThe needfor a history is especiallycritical in
capital cases. Dr. Smith fails to mention per
haps the most important aspectof a mental
health professional’sevaluation in a capital
case:the searchfor and explanationof miti
gating circumstances.As the United States
SupremeCourt has explained,"[Un a capital
sentencingproceeding,"thejury is calledupon
to make a ‘highly subjective, unique, indiv
idualizedjudgmentregardingthe punishment
that a particular persondeserves."Turner v.
Murray, 476 U.S. 28 1986 quoting Caldwell
v. Mississippi, 472 U.S. 320 1985. Thus,
without accurateevidenceregardingthe "di
verse frailties of humankind," Woodson v.
North Carolina, 428 U.S. 280, 304 1976,such
as evidence of a "turbulent family history,"
"beatingsby a harshfather," andevidenceof a
"severe emotional disturbance,"the result of
the sentencingproceedingmay well be unreli
able.Eddingsv. Oklahoma,455 U.S. 104, 115
1982. This is so "becauseof the belief, long
heldby this society,thatdefendantswho com
mit criminal acts that are attributableto dis
advantagedbackground,or to emotional and
mental problems,may be less culpable than
defendantswho have no such excuse." Cali
fornia v. Brown, 479 U.S. 538, 545 1987
O’Connor, J.,concurring.

Expert testimonyregardingmitigating factors
in capital casesis not limited by the restric
tions inherentin many state’s definitions of
competencyandcriminal responsibilityor even
statutorymitigating circumstances.Rather,it
is a far reachinginquiry which necessarilyen
compassesdetailsaboutthe defendant’sentire
life. Psychologistsare ethically required to
"strive to maintain high standardsof compe
tencein their work." Ethical PrinciplesofPsy
chologistsand Code ofConduct,AmericanPsy
chologist Dec. 1992. "Forensic psychologists
have an obligation to provide services in a
mannerconsistentwith the higheststandards
of their profession." SpecialtyGuidelinesfor
Forensic Psychologists,Law & HumanBehav
ior, Vol. 16, No. 6 Dec. 1991 at 657. Thus it
would be unethicalfor any expert to give his
opinion regarding mitigating circumstances
without first ensuring that a complete and
exhaustivesocial andmedicalhistoryhadbeen
conducted.When humanlife is at stake,the
higheststandardsof the professionmust en
compassan exhaustivepsychosocialhistory.

Dr. Smith attempts to rewrite the United
States Supreme Court’s decision in Ake v.
Oklahoma,470U.S. 68, 80 1985,maintaining
that the "central error was that the psychia
trists who examinedAke neverexaminedhim
for criminal responsibilityyet they testifiedto
his criminal responsibility at trial." Smith,
supra,Vol. 17, No. 5 at 7. This is part of, but
certainly not the whole story. The constitu
tional right identified in A.ke,as the Kentucky
SupremeCourt correctly noted in Binion v.
Kentucky,891 S.W.2d 383 Ky. 1995,was the
failure to provide the defensewith its own ex
pert to "assist in the evaluation,preparation
and presentationof the defense."Id. at 386.
Ake notedthat mentalhealthexpertsmustbe
madeavailableto indigentdefendants,because
"thepotentialaccuracyofthejury’s determina
tion is...dramaticallyenhanced"by providing
indigent defendantswith "competentpsychia
trists who will conductan appropriateexam
ination." Id. at 83.2

A "neutral" stateexpert,evena well meaning
one, simply cannot fulfill this role. The Ken
tucky SupremeCourt correctly recognizedin
Binion and Hunter v. Commonwealth,869
S.W.2d719 Ky. 1994 that in a criminal case,
especially a capital case, the defense team
needsmentalhealthprofessionalswho cancon
duct a meaningfulevaluation,offer their own
conclusions regarding a defendant’s mental
state and any mitigating circumstancesand
assistin identifying the errorsin anycontrary
opinionsreachedby the state’sexperts.3 Ake
entitles a indigent defendantto a competent
mental health professional who conducts a
competentexamination.

FOOTNOTES

‘In somecases,an inadequatehistory results
from the fact thatmentalhealthprofessionals
agreeto conductan evaluationfor a flat fee.
For example, in some jurisdictions psycho
logistsagreeto performbotha competencyand
criminal responsibilityevaluationfor the set
fee of $500. While virtually any competent
mental health professionalwould agreethat
$500is completelyinadequatefor acompetency
andcriminal responsibilityevaluation,thereis
the dangerthat evena morereasonableflat fee
arrangementdiscouragesa mentalhealthpro
fessionalfrom vigorouslypursuinga client’s
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history dueto the amountof time it takesto
conductan adequatehistory.

2SeealsoAke, 470 U.S. at 80 whenthe defen
dant’s "mental condition [isi relevantto his
criminal culpability andto the punishmenthe
might suffer, the assistanceof a psychiatrist
maywell becrucial to the defendant’sability to
marshalhis defense".

3SeeSmith v. McCormick,914 F.2d 1153 9th
Cir. 1990 holding that habeascorpus peti
tionerwasdeniedexpertpsychiatricassistance
in developingandpreparingmitigatingcircum
stancesat the sentencingphaseof a capital
trial.

JOhN BLUME
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P.O.Box 11311
Columbia,SouthCarolina29211
Tel: 803 765-0650
Fax: 803 765-0705
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Complete Medical Examination
Requiredfor

CompetentEvaluation

To thosewho view acompletemedicalexamina
tion and psychiatric history unnecessaryin
order to renderan opinion on a defendant’s
mentalstate, Iowa v. Coker, 412 N.W.2d 589
Iowa 1987 is instructive.Coker wascharged
with first degreerobberyandtheunauthorized
possessionof anoffensiveweapon.His defense
wasthat his voluntaryintoxicationnegatedthe
specific intent element of robbery. The trial
court deniedthe indigent defendant’srequest
for fundsfor an expert to offer an opinion on
whetherCokerwas able to form the requisite
intent.

After Coker’sarrestandjailing, hehadseizures
and hadto be hospitalized.Dr. R. Paul Pen
ningroth,apsychiatristwith aspecialtyin sub
stanceabuse,treatedthe defendantwhile hos
pitalizedafterhis arrest.During the trial, the
psychiatrist"detailedCoker’sseriouswithdraw
al symptomsindicative of both alcoholicwith
drawal syndromeandthemoreseriousalcoholic
withdrawaldelirium. BaseduponCoker’slabor
atory reports, Dr. Penningroth also opined
Cokerwasextremelyintoxicated,evenstupor
ous,at the time of the robbery."Id. at 590.

When the psychiatristwas askedwhetherhe
hadan opinion on the ability of the defendant
to be able to form the intent to commit the
crime, the doctor stated,that "he had none,
althoughpsychiatristswereableto rendersuch
opinions.’ Id. at 590-91.Although thepsychia
trist had reviewed Coker’s records and had
treatedhim for withdrawal,hetestifiedthat ‘to
expresssuchan opinion he would requirefur
therexaminationof Coker,includingacomplete
medical and psychiatric history, as well as
interviews with friends and families." Id. at
591.TheIowaSupremeCourt reversedthecon
viction orderingthatthe indigentdefendantbe
afforded funds for that evaluationprocessso
the defendantcould competently presenthis
defense.
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Forensic Mental Health Assessment:
Moving from Examination to Evaluation

Themore techniqueyou have, the less youhaveto worry about it.

- PabloPicasso1881-1973

WhatSort of Mental Health Assessments
Do Indigent DefendantsDeserve?

This is the fundamentalquestionin a debate
which has raged back and forth for many
years,1finding its latest expressionin recent
issuesof TheAdvocate.

Thekey word is this contextis indigent.From
time to time, we haveall fantasizedaboutthe
sort of treatment and representationour
patients and clients could receive, if only
someonehadthe moneyto payfor it. In anera
of shifting values, advocatesand clinicians
alike arealways frustratedin their attemptsto
indulge Simpsontasteswith a Gideon pocket
book.

In our experience,attorneysfor affluent and
indigent clients alike, want the samething.
They want a thorough, competentevaluation
from an unbiasedexpert -- or set of experts.
Whensuchevaluationis completed,theywant
any favorable results to be explainedto the
judge and jury in a persuasive,compelling
fashion. If evaluations produce conflicting
results, that can be interpretedto the detri
ment of the defendant,theywant the most ef
fective, convincing assistancein minimizing
such effects.

Public defendersfeeltheir clientsdeservewhat
they,andotherattorneys,want for their defen
dants.In thepastdecade,the SupremeCourts
of the United StatesandKentucky havebeen
inclined to agreewith the standpublic defen
ders havetaken.How can theseattorneysas
sure that their indigent clients are receiving
thementalhealthassistanceto which the law
entitlesthem?

From Ake to Binion:
Bringing It All Back Home

In Ake v. Oklahoma,470 U.S. 68 1985, the
SupremeCourt of the United States,per Jus
tice Marshall,held that:

When a defendanthasmadea prelimi
naryshowingthathis sanity at the time
of the offenseis likely to be asignificant
factorat trial, the Constitutionrequires
that aStateprovide accessto a psychia
trist’s assistanceon this issue if the
defendantcannotafford one. Id. at 74.

The Court directedthat, when this threshold
showingof "likely need" was reached:

[T]he State must, at minimum, assure
the defendantaccessto a competentpsy
chiatristwhowill conductanappropriate
examination and assist in evaluation,
preparation, and presentationof the
defense.Id. at 83.

The potentialrole of this expertwasdescribed
in the following fashion:

The foregoing leads inexorably to the
conclusionthat,withouttheassistanceof
a psychiatristto conducta professional
examinationon issuesrelevantto thede
fense,to help determinewhetherthe in
sanitydefenseis viable, to presenttesti
mony, and to assist in preparing the
cross-examinationof aState’spsychiatric
witnesses, the risk of an inaccurate
resolutionof sanity issuesis extremely
high. Id. at 82.

Ten yearslater, in Binion v. Commonwealth,
891 S.W.2d383 Ky. 1995,the SupremeCourt
of Kentucky,perJusticeWintersheimer,echoed
the reasoninginAke:
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We arepersdadedthat in an adversarial*
systemof criminal justice, dueprocess
requires a level playing field at trial...
ET]here is a peedfor more thanjust an
examinationbya neutralpsychiatrist.It
also means that there must be an ap
pointment of a psychiatrist to provide
assistanceto the accusedto help eval
uatethe strengthof his defense,to offer
his own expertdiagnosisat trial, andto
identify weaknessesin the prosecution’s
easeby testifyingand/orpreparingcoun
sel to cross-examineopposingexperts.
Binion at 386.

Manypublic defendersin thisjurisdiction have
madeparticularly good useof the Binion deci
sion, obtainingfundsfor mentalhealthconsult
ation by clinicianswho mayneverformally ex
aminethe defendant,but who providea range
of servicesin the solicitation,coordination,and
preparationof the mentalhealthdefenseand!
or mitigation. It appears,however, that such
cliniciansarenot uniformly qualifiedto provide
this assistance.

The "AppropriateExamination"Must
Lead to aComprehensiveEvaluation

The semanticimplicationsof theAkemandate
of an appropriateexamination" may obscure
the fact that what indigent andother defen
dantsrequireis a comprehensiveevaluation.

An "examination"occurswhen the clinician is
gatheringdatadirectlyfrom apatientor client.
Severalexaminationsby oneclinician may be
necessary,perhapsin additionto examinations
by otherswho professdifferent disciplinesor
specializations.The combination of examina
tion, recordreview,consultation,interview, and
researchcomprisesan"evaluation,"the results
of which maybe expressedin the form of a re
port, deposition,and/orcourtroomtestimony.

For this reason,the "appropriate"examination
may be one of several "necessary"examina
tions, uniquely neededin forensicwork.

This is underscoredby attemptsto describethe
properrole of various clinical specialistswho
maybe calledto servewithin the contextof the
forensicpsychologicalevaluation.In a recent
articlein TheAdvocateentitled "Neuropsycho
logicalEvidencein Criminal Defense:Rationale
andGuidelinesfor Enlistingan Expert,"Vol.

17, No. 3, tJuñe 1995,:Dr. Marilyn Wagner
wrote uqdr the heading "What Traditional
Psyhooy MiEses":

ost schlogiSs are neither trained
nior experiencedin the natureof brain
njur andfts complexeffects on behav
or. The result is frequentlythat factors
f brain injury arenot consideredin for
nsicevaluations.Id. at 8.

Re4arding"The Unique Role of Neuropsycho
lo" Dr. Wagnerfurthermaintainedthat:

neuropsychologicalexpert is able to
resent quantifiable, normative data
bout the relationshipbetweenphysical
spectsof brain damageandits behav
!oral consequences,in sharpcontrastto
fraitional reliance on professional
pinions deducedmerely from clinical
interview impressions,or mentalstatus
xaminations.. The advantage of a
neuropsychologicalevaluationovertradi
tional psychological testingis that both
functionalandorganicbasesforbehavior
areinvestigated.Id. at 9.

In his article in the current issue of The
Advocate, entitled "Mental Health Issuesin
Criminal Cases:A Replyto Dr. Smith,"Vol. 18,
No. 1 January 1996, attorney John Blume
concursthat:

Because most psychologists are not
trainedin neuropsychology,andbecause
neuropsychologicaltesting is time con
suming, it is frequently not conducted,
evenif needed.Id. at 113.

Neither author has suggestedthat any one
specialtyof psychologyis inherentlysuperior,
or is uniquelyapplicableto the rangeof issues
faced in forensic clinical assessment.Mr.
Blume both acknowledgesand endorsesDr.
Wagner’scontentionthat:

Not all criminal casesdemanda neuro
psychologistasexpert...However, there
aresomeconditionsunderwhichinvesti
gating from a neuropsychologicalper
spective is strongly indicated. Wagner,
supra at 10.

"Neuropsychologicalfunctioning" is described
in Kentucky, from a licensingandregulatory
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perspective,as oneof six personalcharacter
istics. The assessmentof thesecharacteristics
comprisesbut one of the 15 ‘services falling
under the professionaldefinition of ‘clinical
psychology.’2

This underscoresthe point that neuropsycho
logy is not distinct from the discipline of
clinical psychology; rather, it representsa
specializationwithin clinical psychologywhich
functions, in certain cases,as an important,
evenrequisitemethodof investigation.3In any
branchof clinical science,specializationmust
be grafted onto the parent discipline’s core
body of knowledge and skills, based in the
professionalliterature. Mastery of this foun
dationcreatesa psychologist,who maybecome
a clinical or counselingpsychologist,4andthen,
perhaps, a neuropsychologist, a forensic
psychologist,et cetera.

Dr. Wagnerand Mr. Blume:are quite right in
assertingthatmanyclinical psychologistsmay
fail to identi& significantsymptomsof organic
dysfunction.Whatemergesfrom this discussion
is the following: The issue is not that these
personswere not neuropsychologists;it is that
they failed to perform or adequatelyinterpret
the proper neuropsychologicalscreening, and
then compoundedthe error by failing to indi
cate the need for formal neuropsychological
assessment.5

Expertsin the field have long recognizedthe
needfor a neuropsychologicalcomponentto any
competentforensicpsychologicalexaminatiop.
In his classicThe Psychologistas Expert Wit’
ness1984,Dr. TheodoreBlau includedamong
requisiteelementsof the criminal responsibil
ity assessmentbattery:

d. NeuropsychologicalFactors.Even
if no neuropsychologicaldeficit is sus
pectedfrom eitherhistoryor behavior,a
screening evaluation should be done.
Any anomaliesof significancefound on
the screening test will require pro
ceeding to a full neuropsychological
evaluation.Id. at 91.

Screeningfor neuropsychologicalproblemsin
volves more than just the administrationof
standardizedpsychological tests. Detectionof
theseconditions is also supportedby clinical
observationsfrom interview,performancediffi
culties on testsdesignedto measureother psy

chological factors, and review of medical and
otherhistories.

In ForensicPsychiatryandPsychology:Perspec
tives and Standards for Interdisciplinary
Practice 1986, edited by W. Curren, A.
McGarry, and S. Shah, Dr. Thomas Grisso
wrote that:

Psychologists recognize that there is
error inherentin any single method of
observation. Furthermore, the usual
meaningof one ability test scoremight
requirereconsiderationfor someindivid
uals becauseof the presenceof some
other ability or trait. For thesereasons,
psychologistsrequirethattheseinterpre
tations of assessment results be
groundedin more thanone datasource
and that enoughinformation has been
obtainedto rule out optional interpreta
tions. Togetherthesesafeguardsconsti
tute what is referred to as a multi-
method - multitrait approach to an as
sessment...This multimethodprecaution
is basic and essential for psychological
assessments.Id. at 109-110 [original
emphasis].

When forensic mentalhealthexpertsuncover
a history of childhood abuseor neglect, they
neednot be specialistsin Child Psychologyto
gaugeits effects.To appreciatethesignificance
of poor academicgrades,poor readingskills,
andspecial educationplacement,they do not
needto be licensed in School Psychology.A
Ph.D. in Experimental Psychology is not re
quiredto evaluatethe reliability andvalidity of
various psychological tests, or the soundness
andapplicability of the researchliterature in
varioussubjectareas.

Performanceof an appropriateforensicpsycho
logical evaluationdoesrequiresolidgrounding
in one’s corediscipline, e.g. clinical psychology,
plus sufficient additional training, education,
andexperiencein the specializedareaof foren
sic psychology.Inherentin eitheraspectof this
blendedrole is the ability to recognizeissues
requiringadditionalexpertise,andthecommit
mentto recommendspecializedreferralwhere
necessary.6

Our view is that the goalsof most attorneys,in
the mentalaspectsof defense,will be bestmet
if a forensicspecialist,such as a forensic
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psychologist,aids in the selection of experts.
Indeed,this form of trial consultationmay be
very best use of specialistsin ForensicPsy
chology, or possibly,ForensicPsychiatry.Just
asaclinician not groundedin neuropsychology
may "miss" the clinical implications of brain
damage,the neuropsychologistmay "miss" its
forensicimplications.

Conclusion

In procuringa forensicmentalhealthevalua
tion on behalfof indigentdefendants,attorneys
mustassurethemselvesof apotentialexpert’s
understandingof, and commitment to, the
principles and techniquesof forensic assess
ment, regardlessof core discipline or clinical
specialization,beforecontemplatingthespecific
elementsof a psychologicaltesting battery.

The differencebetweenthe administrationof a
prescribedseries of tests, and the ability to
knit results from all sourcesof data into a
responsive,compelling, persuasive,and ulti
mately convincing whole before the trier of
fact, is the difference betweenthe clinical
psychologistwhoperformsanexaminationand
theforensicpsychologistwho conductsaneval
uation. In regardto the latter, your indigent
clients deserveno less.
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Footnotes

See,e.g., C. Slobogin,"Estellev. Smith:The
Constitutional Contours of the Forensic
Evaluation," 31 Emory L.J. 71, 103-104
1981, R. Petrella & N. Poythress,"The
Quality of ForensicExaminations:An Inter
disciplinaryStudy," 51 J. Consult.& Clin
ical Psychol. 76 1983, and D. Faust& J.
Ziskin, "The Expert Witnessin Psychology
andPsychiatry,"241 Science31 1988.

2 201 KAR 26:121"Scopeof Practice".

From a clinical scientific point of view, Dr.
RobertCampbellhasdefined"neuropsycho
logy" in Psychiatric Dictionary 6th ed.
1989 as:

That branchof clinical psycho
logy concernedwith theevalua
tion of brain dysfunctionand
particularly with the develop
ment,standardization,andval
idation of techniquesto assess
behavioralexpressionsof such
dysfunction. Neuropsycholog
icalassessmentemploysbatter
ies of tests to evaluatemajor
areas of functioning, both
quantitativelyandqualitative
ly, not only to provide assis
tance in differential diagnosis
but also to assesslevels of
impairmentas partof planning
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a treatmentand rehabilitation
programforthe patient.Camp
bell, supra at 475.

‘ The focal referenceto clinical andcounsel
ing psychologistsin this context is neither
to disparagenor to ignore the equally im
portantcontributionsof school,experiment
al, industrial-organizational,andotherpsy
chologiststo the broaderfield of forensic
mentalhealth.

In Kentucky, accordingto 201 KAR 26:200
"Definitions of termsusedby the Boardof
Examinersof Psychologistsfor meetinged
ucational requirementsfor licensureas a
licensedpsychologist"and201 KAR 26:210
"Definitions of termsusedby the Boardof
Examinersof Psychologyfor meetingeduca
tional requirementsfor certification as a
psychologicalassociate",applicantstypical
ly must prove that their educationalback
groundsinclude coursesin:

1. Biological basesof behavior, such as
physiologicalpsychology, comparative
psychology,neuropsychology,sensation
and perception, [and] psychopharm
acology.

6 The American PsychologicalAssociation’s
"Ethical Principles of Psychologists and
Codeof Conduct,"47 AmericanPsychologist
1597 1992 include the following state
mentsin referenceto forensicpsychological
activities:

7.01 Professionalism - Psychologistswho
perform forensic functions,such as assess
ments,interviews,consultations,reports,or
expert testimony, must comply with all
otherprovisionsof this Ethics Code to the
extentthattheyapply to suchactivities.In
addition,psychologistsbasetheir forensic
work on appropriateknowledgeof andcom
petencein the areasunderlyingsuchwork,
includingspecializedknowledgeconcerning
specialpopulations.

7.02Forensic Assessments

[a] Psychologists’ forensic assessments,
recommendations,and reports are
basedon information and techniques
including personalinterviews of the
individual, whereappropriatesum-

cient to provide appropriatesubstan
tiation for their findings.

[b] Except as noted in [ci below, psycho
logistsprovide written or oral forensic
reportsor testimonyof the psycholog
ical characteristicsof an individual
adequateto support their statements
or conclusions.

[c] When, despitereasonableefforts, such
an examinationis not feasible,psycho
logists clarify the impact of their lim
ited informationon the reliability and
validity of their reportsandtestimony,
andtheyappropriatelylimit thenature
and extent of their conclusions or
recommendations.Id. at 1610.

TheAmericanAcademyof ForensicPsycho
logy and the American Psychology-Law
Society, in their "Specialty Guidelines for
ForensicPsychologists,"15 Law andHuman
Behavior 655 1991 have also adopted
standardswhich addresstheseissues:

III Competence

A. Forensicpsychologistsprovideservices
only in areasof psychology in which
theyhavespecializedknowledge,skill,
experience,andeducation.

B. Forensicpsychologistshaveanobliga
tion to presentto the court, regarding
the specific mattersto whichtheywill
testify, the boundariesof their compe
tence, the factual basesknowledge,
skill, experience,training, and educa
tion for their qualification as an ex
pert,andtherelevanceof thosefactual
basesto their qualificationasanexpert
on the scientific mattersat issue.

Truth has a way of shifting
pressure.

under

- Curtis Bok
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Book Review
ComprehensiveTextbookof .1 , Tiiatry VI
Williams & Wilkins Co., Baltimore, 1995
Kaplan, H.I. & Sadock,B.J.

There’ssomethingabouta book with a white
cover that invites reading, as if the reader
expectsthat, not just the binding, but the
contentitself will be lighter. The crisp, white
covers with red lettering, boastingthe color
illustration of a SPECTbrain imagesuper-im
posedupon an MRI scan--theLexus of neuro
anatomicimaging--imply that the Comprehen
sive Textbookof Psychiatry,sixth edition will
be entertainingas well as timely. Once the
books are opened,the layout furthervisually
encourages reading. Illustrations, tables,
graphs,changesin font size,or bold subhead
ings breakup the blocksof text on everypage.

Data on functional brain imaging currently
makea good index of the recencyof published
neuropsychiatricmaterial. Several. pages of
color plates of PET and SPECT scansstart
educatingthe readerbefore page1. Closeby, a
sectionentitled"Principlesof Neuroimaging"in
the first chapter, "Neural Sciences,"explains
the physicalprinciples underlyingthesediag
nostic investigations.In the next chapter,the
section"Neuroimagingin ClinicalPractice"pa
tiently details the expectedfindings of CT,
MRI, andfunctionalneuroimagingstudiessuch
as SPECT scansin stagesof psychiatric and
neurological disorders. The compulsive re
searcherwho demandsevenmore dataor the
clinician who skipsthe basicsciencechapters
and begins reading in the more clinically
oriented topics will find even more material.
"Schizophrenia:Brain Structure and Func
tions," a subchapterunder Schizophrenia,"
explains the researchand clinical imaging
findings in schizophrenia,and illustratesthe
brainsof schizophrenicscomparedto thebrains
of their non-afflicted identical twins, for
example.

To write for such a disparateaudience as
psychiatristsmust be daunting. The contri
butors,numberingsome300, plottedtwo paths

in order to satisfy such a variety of interests:
providing an encyclopedic text of adequate
breadthanddepthanddiscussingthecontribu
tions from each subspecialtyand school of
thoughtin psychiatry.

Thescopeof thesetwo volumesis so broadthat
the psychiatrist,or anymentalhealthprofes
sional, can find adequatematerial to update
himself in practically any relatedsubject.A
consultationpsychiatrist,for example,will find
drawings of organ transplantationsand will
readaboutthebehavioralsideeffectsof immu
nosuppressantdrugsusedin such surgery.

Information is layered in such depth that an
academiciancan prepareentire lecturesfrom
the two volumes,savingtime he would other
wise spendchallengingthe mazeof themedical
centerlibrary or driving his modem through
the electronicdatabases.

In addition to clinical sections devoted to
diseaseentities,chaptersandsubchaptersare
dedicatedto theinterestsof subspecialtiessuch
asgeropsychiatry,childpsychiatry,addictiono
logy, andothers.Further,devoteesto different
schools of thought or disciplines, such as
psychoanalysisor psychopharmacology,will
find chaptersaddressingtheir basic theories.
Psychoanalystswill be pleasedwith their own
chapterof 55 pages,includingno fewer then7
photographsof Freud.

Then, aseachillness is discussed,the theories
that eachschoolof thoughthascontributedto
the etiology,pathology,andtreatmentarepre
sented.Mentalhealthprofessionalsof all disci
plineswill find this edition a rich resourceand
will readily make room on their shelves by
tossingout severalbooksof morenarrowscope,
now unneeded.

Dr. Douglas__Lh
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Forensic psychiatry seems curiously under-
weightedin thesevolumes.Only onechapterof
28 pagesis nominally assignedto the subject.
Fortunately,it is authoredby ThomasGutheil
whose lively and concise writing style and
capacityto preserveclinical judgmentas focus
movesinto the courtroomgive us greatvalue
per line of print in this brief chapter. The
brevity forceshim to focus on issuesthat are
urgent for most practicingpsychiatrists,such
as consent,confidentiality, commitment, and
malpractice--treatmentrelated matters. The
consultativework of the forensicpsychiatrist
enjoys lessattention.

An attorney,especiallyoneexperiencedin mal
practicelitigation, mightbediscouragedto find
thesescantpagestuckednearthe back cover
as if an afterthought.But a wealth of informa
tion that is of valueto the forensicassessment
is scatteredthroughoutthe two volumes. The
neuroimagingdevices referred to above, for
instance,areoftenusedto assessheadtrauma
in personal injury or worker’s compensation
conflicts and to assessmental illness in
addressingcriminal responsibilityandcompe
tence.Thephenomenonof behavioraldisin.hibi
tion from benzodiazepines,presentedby the
defenseasamitigating factor, is described.

While on the subjectof drug abuse,onewill be
amusedto readthatthe official policy in Sing
aporeis to allow abrupt,or "cold turkey," with
drawal from opiates,since the discomfort is
viewedasa deferentto relapse.Photographsof
the "skin popper," with countlesssores and
scars from drug injections, and the heroin
addictwho is puffing out hercheeksin orderto
distendthe jugular vein to a size that would
accommodatea needle,chill the reader.

Descriptionsof psychiatricsymptoms,psychia
tric rating scales, and neuropsychological
testing aredetailedenoughto helpthe lawyer
assessthe appropriatenessof his expertwit
ness’s report. Specific drugs indicated for
psychiatric disordersare described,including
usual doses, side effects, and even potential
drug interactions,providing the attorneywith
insight into his client’s psychiatrictreatment.

Annoying proofreadingerrors seemto be the
principal fault of this textbook.An explanation
ofbenzodiazepineintoxicationendsabruptlyin
mid sentence,leavingthe puzzledreaderflip
pingpagesto seeif it might surfacelater. The

word "within" was misprinted as "without,"
sneakedthroughthe spellcheckerin disguise,
andtried to reversethemeaningof a sentence.
Variousauthorsparaphrasedor evenrepeated
commentsin consecutivesentences.On occa
sion a phraseor evenhalf a paragraphwasso
jumbled as to defy comprehension.

But the readerforgives such flaws in a book
with such anattractivecover, enticinglayout,
andrich content.

DOUGLAS D. RUTH, M.D.
1725 HarrodsburgRoad,SuiteHi
Lexington,Kentucky 40504
Tel: 606 277-7187

Dr. Ruth is a DiplomateoftheAmericanBoard
of Psychiatry and Neurology. He has been in
private practice in Lexington,Kentucky,since
1978. He recentlybecamecertified with added
qualifications in forensicpsychiatry.

Anotherimportantissueis whetherpsychia
trists should testify for the prosecutionin
mattersthatmayleadto harshpunishment,
including the deathpenalty.If the expert’s
responsibilitiesof beneficenceandnonmale
ficence applyto society,ratherthan theac
cused,justification may arguably turn on
expertqualificationsandon how well future
dangerousnesscan be predicted.In capital
cases, treatmentdesignedto restorecrim
inals to mentalcompetenceso that theymay
be executeddoesimply a patient-physician
relationshipandis ethically prohibited.

- JamesE. Rosenberg,M.D. &
SpencerEth, M.D., "Ethics in
Psychiatry,"The Comprehensive
Text book of Psychiatry
1995 6th Ed. at 2773.
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**

24th Annual Public Defender
TrainingConference

June 17-19, 1996
Executive Inn, Oweusboro,
Kentucky
5Since Sunday, June 17, 1996 is
Father’s Day, our 1996program is
on Monday, Tuesday& Wednesday.

11th DPA Trial PracticePersuasion
Institute
October 6-11, 1996
Kentucky Leadership Center
Faubush,Kentucky

NOTE: DPA Training is open only
to criminal defenseadvocates.

** NCDC**

AdvancedCross-Rysimination
February9- February11, 1996
Denver, Colorado

NCDC Trial PracticeInstitutes
May 19 - June 1, 1996
June16 - June 29, 1996

For more information regarding
NCDC programs call Marilyn
Hainesat Tel: 912 746-4151;Fax:
912 743-0160or write NCDC, do
Mercer Law School, Macon,
Georgia31207.

** NLADA **

NLADA Life in the BalanceVIII
March 3- March6, 1996
St.Louis, Missouri

For more information regarding
NLADA programs call Joan
Graham at Tel: 202 452-0620;Fax:
202 872-1031or write to NLADA,
1625 K Street, N.W., Suite 800,
Washington,D.C. 20006.

**

For more information regarding
KACDL programs call Linda
DeBord at 502 244-3770 or
RebeccaDiLoreto at 502 564-8006.

Upcoming DPA, NCDC,
NLADA & KACDL EducationVirtues & Values

Etched in Stone

Compassion

Wisdom

Learning
Equality

Justice

Service
Community

Truth

Fidelity

Honesty

Conscience

Liberty

Charity

Integrity

Fairness

Trust

The Advocate now has an electronic mail address. You may reach us at
pub@dpa.state.ky.usvia internet.If youhaveanyquestionsor commentsfor aparticular
author,your commentswill be forwardedto them.

Anyone wishingto submitan article to TheAdvocateelectronically,pleasecontactStan
Copeat 100 Fair OaksLane,Ste.302, Frankfort,KY 40601 or by phone,502-564-8006.
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