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Public Advocacy SeeksNominations

Trumpeting
Advocacyfor

Kentucky’s Poor

KENTuCKY DEPARmtENT OF PUBLIC ADVOCACY’S GIDEON AwARD:
TRUMPETING COUNSEL FOR KENTUCKY’S POOR

In celebrationof the 30thAnniversaryof the UnitedStatesSupremeCourt’s landmarkdecision
in Gideon v. Wainwright, 372 U.S. 335 1963,the KentuckyDepartmentof Public Advocacy
establishedthe Gideon Award in 1993.The prestigiousawardis presentedat the Annual DPA
Public DefenderConferenceto the personwho hasdemonstratedextraordinarycommitmentto
equaljustice andwho hascourageouslyadvancedthe right to counselfor the poor in Kentucky.

Written nominationsshouldbe sentto the Public Advocateby May 1, 1996 indicating:

1 Nameof the personnominated;
2 Explanation of how the person has advancedthe right to counsel for

Kentucky’spoorasguaranteedby Section11 of theKentuckyConstitutionand
the 6th Amendnentof the UnitedStatesConstitution;and,

3 A resumeof the personor other backgroundinformation.

1993 GideonAward Recipient J.Vincent Aprile, II, GeneralCounselof DPA
1994 Gideon Award Recipients Daniel T. Goyetteandthe

JeffersonDistrict Public Defender’s Office
1995 GideonAward Recipient Larry H. Marshall, AssistantPublic Advocate

RosaParks Award for Advocacy for the Poor

Establishedin 1995,the RosaParksAward is presentedat theAnnual DPA Public Defender
Conferenceandthe Annual ProfessionalSupportStaffTrainingConferenceto the non-
attorneywho hasgalvanizedotherpeopleinto actionthroughtheir dedication,service,
sacrificeandcommitmentto the poor. After RosaParkswasconvictedof violating the
Alabamabus segregationlaw, Martin Luther King said, "I want it to be knownthat we’re
going to work with grim andbold determinationto gainjustice..- And we arenot wrong.... If
we are wrongjusticeis alie. And we aredetermined...towork andfight until justice runs
downlike waterand righteousnesslike a mighty stream."

Written nominationsshouldbe sentto the Public Advocateby April 1, 1996 indicating:

1 Name of the personnominated;
2 Explanationotrhow the personhasgalvanizedpeopleto

advocatefor Kentucky’spoor; and,
3 A resumeof the personor other backgroundinformation.

1995 RosaParksAward Recipient Cris Brown, Paralegal,DPA’s Capital Trial Unit
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The AdvocateFeatures
Besidesbeingexcellentdefenseattorneys,what
do Rick Kammen, Betty Niemi, Ed Monahan,
Ernie Lewis, Steve Rench, Roger Gibbs, Dick
Slukich, andMarty Pinaleshavein common?

Theseindividualswere all presentersor coaches
at the 8th Annual Trial PracticePersuasionIn
stitute held in 1992 andJOHN NILAND, our
ContractPublicDefenderin Hart County,credits
eachof theseindividualswith havingan immea
surableimpacton his legal career.

Johnwas no strangerto criminal defenseattor
ney training. Since graduatingfrom theUniver
sity of TexasLaw Schoolat Austin in 1971,John
hadattendedmanytraining eventsdesignedfor
the criminal practitioner.However, during the
thirteenyearshe practicedin Texas,the training
that was available to him was of the type
designedto updatethe participantson current
case law. Nothing had preparedhim for the
approachto a criminal casethathasbecomethe
hallmark of Ed Monahan-inspiredtraining.

ThreethingsespeciallyfascinatedJohn:

1. The novel approachto Voir Dire that em
phasizedsoliciting informationand opinions
and discussionfrom the jurors rather than
lecturing them on conceptsof the law;

2. The approach to a controlled cross-exam
ination with close-ended, one-fact-per-
questionquestions;

3. The attitude demonstratedby this group of
defenseattorneyssummedup as follows: "You
mayknockme downbut I’m goingto get right
back up andkeepcoming at you until I win
for my client."

Johnhadtried severalcriminal casesduringthe
thirteenyearshe practicedwith his fatherin the
firm of Niland and Niland in El Paso,Texas,
from 1971 until 1984. In fact, John won an
acquittal in the first criminal case he tried
within six monthsof graduatingfrom lawschool.
John’sclient wasa PFC who wasMrican Amer
ican andwas accusedof the statutoryrapeof a
fifteen year-oldwhite girl. This caserepresented
thekind of difficult challengethat always intri

guedJohnaboutcriminal
practice.He was especial
ly fascinatedwith DUT work
becauseit presentedall of
the challengesof the crimi
nal law but includedtechrii
cal andscientific aspects.
But John’slegal educationcameat a time when
the law schoolstold studentswhen theywanted
to learnhow to try a criminal case,go to the
courthouseandwatch otherlawyers.

John credits his father Jackwith impartingto
him anddevelopingin him the skills and tech
niquesthathaveallowedhim to win so often on
behalf of his clients in criminal cases. Jack
always advisedhim to "Investigatethe casebe
fore the trial. Look into every aspectof it. Find
the weakpoint andbuild from there." John, of
course,has,anddoeswork with investigatorson
his majorcriminal cases.However,he prefersto
do the pre-trial investigationhimselfwhenever
possible.Johnis not alwayssurewhathe is look
ing for, but he knows it when he seesit. His
extensive pre-trial investigation leads him to
another tenant of his father’s practice: "File
everypre-trial motionyou canin good faith dev
elop. Make them work, andmakethe prosecutor
seethe error of their ways."In a very real sense,
JohnfeelsthathisfatherJack,who passedaway
in 1992,is a part of everyNOT GUILTY verdict
he hasever received.His father Jackbeganthe
practiceof law in 1951 andworkedup until just
days beforehis deathin 1992. JacktaughtJohn
morethanjustlookingfor that latentdefect in a
criminal caseand finding a way of getting it
dismissed.His fatherencouragedhimto neverto
turn a client away just becausethat client did
not havemoney. Becausethey did so muchpro
bono work in their practice,the firm incomewas
modest.Overthe years,about90 percentof their
practice was civil and only about 10 percent
criminal. WhenJohnjoined the firm, the going
rate for salary in the El Paso community for
newlygraduatedattorneyswas$400 amonthbe
fore theypassedthe barand$600 a monthafter
wards.Muchof their practicewasrealestateand
probatework. One of the many pro bono cases
that Johntook while practicingwith his father
concernedtwo families who were killed in an
automobileaccidentin Mexicoanddiedintestate
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leavingbehindseveralminor children.Johnhad
agreed,for no fee, to set up the guardianships
and do other necessarylegal work to try to pro
tect the rights of the children. The Mexican
governmentwassuingthe estates,claimingthat
the deceaseddriver hadcausedthe accidentand
damagedthe roadway.John’s orientation and
trainingledhim, almostinvoluntarily,to look for
the defects in the claims madeby the Mexican
government.After manymonthsof hardwork on
behalfof the orphanchildren,Johnfoundabasis
to suethe tire manufacturerandall of thesud
den, his modestpracticewas highlighted by a
significant product’s liability casejudgement.
Goodthingsdo sometimeshappento nicepeople.

Johnandhis wife Sandy,who were married in
1974, came out in the fall of 1977 to visit the
stateof Kentucky. Theyhadseenpicturesin an
organicgardeningmagazineandcameto Metcalf
county for a visit. That was the first real fall
theyhadeverseen,andtheNilands vowedthat,
if they ever had the opportunity, they would
comebackto live in Kentucky.The productslia
bility settlementgavethemthat opportunity,and
in 1984,theymovedto the Cub Run areaof Hart
Countyweretheybuilt their homeon 95 acresof
land.The childrenweregrownandJohnandhis
wife took this sabbatical,allowing them time to
do manyof the thingstheyhadalwayswantedto
do, including John’s significant involvement in
volunteeringhis time on noteworthy environ
mentalissues.But alas,Johnmissedthe practice
of law and becamelicensed in Kentucky eight
years later. That led him to the 1992 TPI and
Johnbecameinvolvedin sharingtheHart Coun
ty Public Defendercontract with Mike Nichols.
Johnhadthe Circuit Court part of that contract
but soontook overthe District Court aswell and
hasremainedthe Hart County Public Advocate
since that time. His practice is now about 70
percentcriminal law and 30 percentcivil. The
first Circuit Court casehe tried asHart County
Public Advocateinvolved the allegedtheft of a
cow. And once again,John’s extensivepre-trial
preparationwon his client a not-guilty verdict.

What doesJohnmiss aboutTexas?By sharing
the practicewith his fatherJohnhadmoretime
to become involved in BAR matters. He was
voted the outstandingyoung lawyer in El Paso
one year, was president of the El PasoYoung
Lawyers Association and on the Board of Dir
ectorsof the TexasYoung LawyersAssociation.
The sixandsevendayaweekwork schedulethat
consumeshis time now doesn’tallow that,but

John still finds time to be involved in environ
mentalissuesand is the Chairmanof the Hart
County Solid WasteManagementDistrict.

One reasonthat Johnhas continuedto do the
Hart Countypublic defenderwork is becausethe
Judgesandprosecutorsheworkswith combineto
make as ideal a situation as he can imagine.
Johnrecallsthatgoodjudicial temperamentwas
a rarity in Texas, and that prosecutorsthere
werenot asopenandhonestandaccommodating
as thosethathe workswith now. He appreciates
the fact that thereis little gamesmanshipwith
the prosecutors,and that the judgesare polite,
knowledgeable,andapleasureto dealwith. John
truly enjoysthe practiceof criminal law, andal
thoughhe hopesthat somedayhe can cut back
on his worklOadand spendmore time in other
pursuits, for now, the indigent clients in Hart
Countyarefortunateindeedthatwehavehim on
board.

GEORGESORNBERGER
Director, DPA ElizabethtownOffice
P.O. Box 628
Elizabethtown,Kentucky42702
Tel: 502 766-5160
Fax: 502 766-5162

PU6Uc deperlcJerg Joh’4-

Pa4 Ver3 rv UCt. forI-he,’/ob

FromWhat is a Public Defender?written by the
classesof Mrs. Ponder,Mrs. Graves,Mrs. Coffey,
BrodheadSchool, 1995.
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Many Indigents Accusedof Crimes
Go Unrepresentedin Kentucky

Section11 of our Kentucky constitutionguar
anteeseachKentuckianthe right to counsel,
even thosewithout means.Gholson v. Com
monwealth,212 S.W. 2nd 537 Ky. 1948.
However, analysis of available case data
indicates that vast numbersof poor people
accusedof crimes in Kentucky do not have
counselappointedto representthem.This is a
critical issuefor Kentuckybecausefair process
and reliable,valid resultsin criminal proceed
ings areunlikely whenthe constitutionalguar
anteeis not beingmet.

Difficulties in Counting
andComparing Cases

given the data availableand the mannerin
which it is organized by different criminal
justice agencies. This is true for both the
AdministrativeOffice of the CourtsAOC and
the Departmentof Public AdvocacyDPA.

Difficulty resultsfrom the fact that eachagen
cy’s caseloaddatacategoriesincludebothcrim
inal and non-criminal cases. For example,
AOC’s "juvenile" casecategoryincludesboth
criminal and non-criminal juvenile cases.A
portionoftheDPA non-criminalcaseloadinvol
vesinvoluntarycommitmentproceedings.

DPA’S CaseResnonsibiities

Determinationof the numberof criminal cases
in Kentuckyis a complexanddifficult task

In orderfor DPA’s casestatisticsto be asigni
ficant aid in significantaid in sheddinglight

TABLE 1
AOC KENTUCKY DISTRICT COURT CRIMINAL CASELOADFY 89- FY 94

FEL % CHG. MED % dUG. JUV % CHG. MB & DIS % HG. TOT CRIM % CUG.

FY89 40,065 152,125 32,709 4,761 229,660
FY90 43,290 8.0 168,401 10.7 37,834 15.7 5,458 14.6 25.4,983 11.0
FY91 46,129 6.6 179,192 6.4 43,693 15.5 6,285 15.2 275.299 8.0
FY92 51,845 12.4 181,571 1.3 45,120 3.3 7,387 3.3 285,923 3.9
FY93 45,257 -12.7 180,112 -0.8 49,841 10.5 8,168 10.5 283,378 -0.9
FY94 43,704 - 3.4 184,559 2.5 53,449 7.2 8,184 7.2 289,896 2.3

Intractable Problem? It wasinterestingto readthenew statisticsdemonstratingthat the problemof
theunrepresentedaccusedin ourdistrict courtshascontinued.What is discouragingis thatwhile therehave
beennumeroussignificantchangesin DPA’s fundingsituationover the past severalyears, the problem of the
unrepresenteddefendantin district court hasnot significantly changed.The conveyorbelt hasbeenmovingfor
manyyearsandwill continueto movein the district courtsof this Commonwealth.Thereis neitherthe funding
northe political will to provide counselto eachpersonin district courtwho is both eligible andwho desiresto
havecounsel.Thereareotherbig problemswith the unrepresentedclient. We haveseenon manyoccasions
defendantswho havebeenforced to have felony preliminaryhearingswithoutcounsel.After theircaseis bound
over andthey end up in circuit court, they areappointedto our office. It is dishearteningto see suchcases
becausetheopportunityto work thecasesout in districtcourt is foreverlost. Further,thereis very little legally
thatcan be done to remedysuchsituationsafter the fact. The only properremedy is to provide peoplewith
counselin district courtwhen their preliminaryhearingsandotherimportant proceduresarebeingheld. This
is indeedaproblemthatappearsto be virtually intractable.While I doubtwhetherwe will ever seefull funding
for all thoseaccusedwho desire counseland areeligible, we needto continueto raise the vision of our
ConstitutionandGideonandcontinueto presstowardthat goal.

- Ernie Lewis, AssistantPublic Advocate,Richmond
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on the magnitudeof the problemof the lack of
legalcounselfor indigentsaccusedof crimes,it
is necessaryto understandDPA’s statutoryand
constitutionalrepresentationresponsibilities.
Thetypesof casesrequiringrepresentationby
a public advocateareset forth in theKentucky
RevisedStatutes,Chapter31.

Eligible for representationare needy persons
chargedwith a felony, a misdemeanor,a traffic
offense or any offense or penalty which in
cludesthe possibilityof confinementor a fine
of $500 or more. Additionally, the DPA is re
quired by statuteto provide representationto
needyjuveniles chargedwith felonies, misde
meanors and status offenses, KRS 31.100.
Status offensesare not crimes. They are of
fensesfor which personsmay be detainedby
virtue of their age, e.g., truancy, curfew vio
lation, runaway.As the result of a Kentucky
SupremeCourt Decisionin Lewisv. Lewis,’ the
DPA is also responsiblefor providing repre
sentationto indigents in civil contemptpro
ceedings.

AOC andDPA District
Court CaseloadFigures

Table 1 shows District Court AOC summary
data for FY 1989 through FY 1994. Small
claims, probate, traffic movingviolations and

domesticviolence casesare not shown since
they are not criminal cases.The first column,
feloniesincludesall personschargedwith ser
iousoffenseswhich arepunishableby a yearor
morein prison.

The largemajority of felonies,43,704are filed
andprocessedthrough the district courts.Fel
ony casesin which a judgerules that thereis
probablecause to believe a felony has been
committedare boundto the GrandJuryfor a
hearing.DuringaGrandJuryhearingprosecu
tors presentevidence.If a GrandJury rules
thatthereis sufficient evidenceto believethat
a felony hasbeencommitted,a felony indict
mentis returned.The casethengoesto thecir
cuit for filing. SeeTable3.

Many casessubmittedto the Grand Juryare
dismissed due to insufficient evidence or
amendedto misdemeanor.Casesamendedto
misdemeanorsare returned to the district
courts for processingand disposiiton. Felony
casesare not disposedin district court. The
jurisdictionof final processingof felony casesis
with the circuit courts.

TheAOC District Court dataTable 1 indicate
that for the felony categoryfrom 1989 through
1994therewereincreasesfor threeconsecutive
yearsfollowed by decreasesduringthepast

TABLE 2
DPA DISTRICT COURT CASELOAD FY 89- FY 95

FEL %CHG MSD %CHG MR %CHG TOT %CHG

FY89 21,694 38,216 1,817 61,727
FY90 23,668 9.1 38,350 0.4 2,051 12.9 64,069 3.8
FY91 26,791 13.2 48,346 26.1 2,500 21.9 77,637 21.2
FY92 31,609 18.0 49,507 2.4 2,184 -12.6 83,300 7.3
FY93 29,135 - 7.8 50,645 2.3 2,679 22.7 82,459 - 1.0
FY94 25,043 -14.0 41,950 -17.2 2,028 -24.3 69,021 -16.3
FY95 27,351 9.2 47,544 13.3 2,515 24.0 77,410 12.2

The Rule RatherThanthe Exception.Accusedindigent citizensproceedingwithout counselin
districtcourt remainstherule, ratherthantheexception.Routinely,thesecitizenspleadguilty to misdemeanors
whichcarry up to ayearin jail, oftenas earlyas arraignment.Jail time is imposedin manycases.In spiteof
theright to counsel,I neverhearjudgesaskwhetheradefendantwho appearswithout anattorneyis voluntarily
andknowingly waivingtheright to counsel.My attemptsto setasideconvictions/jail sentencesfor defendants
who havepledguilty without counselvia RCr 11.42havenot beensuccessful.Thepositionof thejudgeshasbeen
that thejudgeat thebeginningof the docketinforms everyone of the right to counselandthat right is waived
unless the defendantexercisesit. This issue is ripe for litigation beyond the district court.

- Gail Robinson,Attorney at Law, Frankfort
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two years.TheDPA District Court datafollows
a similar trend. See Table 2 DPA District
Court CaseloadFY 89 - FY 95 during the
sametime period. However, during FY 1995
the DPA District Court felony caseloadin
creasedby 9.2%.AOC datafor FY 1995 for the
District Courts is not available.

The AOC District Court misdemeanorcolumn
Table 1 containall personschargedwith the
less serious crimes,punishableby a jail sen
tenceof twelve monthsor lessand/ora fine of
$500.All misdemeanoroffensesare definedby
statute.Table 1 indicatesthat misdemeanor
casesin Kentuckyincreasedyearly from 1989
to 1994 with only a slight dip 0.8%duringFY
93. The overall increasefrom 1989 to 1994,
however,was a substantial21%.

A direct comparisonbetweenthe DPA misde
meanorcasesTable2, andthe AOC District
Court misdemeanorcolumnscannotbe made
becauseDPA includes all of its traffic and
juvenile casesin its felony andmisdemeanor
totalswhile AOC keepsthem in separatecate
gories.Most of thejuvenileandtraffic casesfor
which the DPA provides representationare
either feloniesor misdemeanors.

Nevertheless,over the six year period, the
trendof DPA misdemeanorswas oneof steady
increase,exceptfor FY 1994. The 17.2% de
creaseexperiencedduringFY 1994is likely the
resultof theimplementationof DPA’s newelec
tronic casetrackingsystemwhich involvedes
tablishingstandardcasedefinitionsandstand
ard countingprocedures2.

The juvenile column for AOC District Court
casesTable 1 includesseveraltypes of non-
criminal cases.Thesearedependency,neglect
cases,status offenses, and paternity cases.
Additionally, thiscolumnincludesall juveniles
chargedwith criminal offenses.Table 1 shows
fairly substantialincreasesin the numbersof
juvenile cases filed in Kentucky’s District
Courts from FY 1989 to FY 1994. The overall
increasein juvenile casesduringthe five year
period was 63.4%. The DPA District Court
caseloadTable 2 does not have a juvenile
column, because,as previously mentioned,
thesecasesareplacedin theappropriatefelony
or misdemeanorcategory.

TheAOC District CourtcolumnlabeledMental
Health andDisability Table 1 includesboth
involuntarycommitmentanddisability cases.
The disabilitycasesmostlyinvolve competency
issues.The court appointsattorneysto repre
sent needy personsin disability cases.The
DPA hasno responsibilityfor representationin
this area. The DPA Mental Health column
Table 2 containsonly involuntary commit
ment cases.The datashowthat duringthe six
year period from FY 1989 to FY 1995, there
were four years of substantialincreasesand
two yearsof substantialdecreases.The overall
increasefor the six year period was 38.4%.
This is attributed to 1988 legislation which
containedprovisions for legal representation
during annualreview hearingsof personsin
voluntarily committed KRS 202A.051 and
202A.071.

Moving Casesis EasierWithout an Attorney. The problemof unrepresentedindigent persons
arisesmost frequently in juvenile and district court when judges want to move casesalong without the
interferenceof attorneyswhen thejuvenile andadult defendantsarenot advisedof their right to counsel.
Specifically, I havewitnessedseveralinstances,andbeenadvisedof evenmore, that at arraignmentwhen a
child or adult indicatesthat they do not wish to enteran admissionor plea, that thejudgewill beratethem for
this andassurethemthat theywill neveragaingettheopportunityto acceptsuchagenerousoffer. And all this
is donewithout ever advisingthedefendantthat thereis a right to counsel.The prosecutoris thenallowed to
discussthe matter with the defendant,andgenerallythe defendantwill enterapleaor admission,without
benefitof counsel.Thetheoryof theprosecutionandthecourtseemsto bethat if they don’t askfor an attorney,
their rights haven’tbeentrampled on. Whatdo we as public defendersdo when theprivatebarwill do nothing
and whenaskedby us for supportmaconcentratedeffort to stop it, refuseto assistfor fear of antagonizingthe
Court?

- HarolynHoward, AssistantPublic Advocate,Pikeville
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District Court Criminal Caseload
Increasesby OneFourth in Five Years

Giventhedataavailableit is possibleto tabu
late an approximatetotal district court case
loadby addingall of the rows andcolumnsin
Table 1. As previouslynoted,a smallnumber
of thesecasesarenot criminal. Sincethenum
ber of non-criminalcasesis small, it is possible
to draw some general conclusionsabout the
data.The dataindicatethat the "total" district
caseloadhassteadilyincreasedeachyearfrom
FY 1989 to FY 1994, exceptfor aslight drop
duringFY 1993. For this five yearperiod the
overall statewideincreasewas26.2%.

TheDPAtotal District Court caseloadTable2
forFY 1995 77,410hasincreasedsignificantly
over the FY 1989 caseloadof 61,727. This re
presentsan overall increaseof 25.4%. This
increaseis nearly the sameas the five year
increasein the numberof criminal casesfiled
in Kentucky’s district courts. In otherwords,
the rate of increasein the DPA district court
caseloadis keepingpacewith rate of increase
in the numbersof criminal casesfiled in Ken
tucky’s district courts.

A Substantial Number of
Indigent-Accusedin Kentucky District

Courtsare Without Representation

A comparisonof AOC andDPA casestatistics,
indicatesthat manyindigentsarelikely with
out counsel even though the DPA provided
legal representationto 69,021 needy persons
accusedof crimes in 1994 in the District
Courts.3 However, the 69,021 casesrepresent
only 24% SeeGraph1. of the total numberof
criminal casesfiled in the District Courts.

A crucial questionto Kentuckiansand those
responsiblefor criminal justice policy which
needsto be addressedis who, if anyone,pro
vided representationfor the other 76% or
214,357District Court casesSee Graph 1.?
Did thoseaccusedall retainprivatecounsel?It
is highly unlikely that these214,357criminal
defendantsretainedcounselsinceit canbecon
servativelyestimatedthat 75% of the defen
dants appearingin the criminal courts are
indigent.4This is a ratherimportantquestion.
It deservesan answer.

InsureCompetentCounsel.Like everyotheraspectof thejusticesystem,thereexistsagrossdisparity
amongKentucky’s jurisdictions.While someareasstrugglewith judgeswho refuseto appointcounsel,we are
frustratedby the virtual automaticappointmentof DPA. My unverifiedassignmentlist for 1995 McCracken
Circint Indictmentsindicateswe have beenappointedto about330 defendantsout of 345 total indictments.We
representvirtually all juvenilesand at least90% of all misdemeanorcases.Traffic offenderstendto hireprivate
counselatahigherrateandso we "only" getabout75%of thosecases.Theonly defendantswe don’t getareA.I.
and the few that one judge considerspersonal squabbles.Even when the judge refusesto appoint, if the
defendantreturnswith no counselbecausethe priceisn’t right, we will beappointedandafeeassessed.Private
counselsregularlyareallowedto withdrawfrom caseswhenthemoneystopsandtheworkstarts.We getthese
also.The earlyappointmentof counselis oftenviewedby judgesas an expedientwhich savesthe court’stime
andfacilitatesthe system.Otherjudgesaretruly concernedwith right to counselandtakea lenient position
on determinationof indigency. For somejudges, it is the only liberally construedright. While this liberal
appointmentpolicy is frustrating for us, it is a blessingfor our clients and, by far, the lesserof the 2 evils.
Realistically, the only way to insure that all indigent clients receivecounselis for the state to acceptfully
responsibilityfor providing anequallyfundeddefensesystemavailableto all. If this seemsDraconian,consider
that in my jurisdictionswe alreadyhavethe burdenwithout the necessaryfunding. Another considerationis
whetherwe havea responsibilityto insurecompetentrepresentation.duringmy prosecutorialdementiaI became
all too awarethatmostprivatecounselwerebarelycompetentnovicesin thecriminal defensefield. Increasingly,
thepublic defenderhasbecometheonly realcriminaldefenselawyer in town. This is especiallytruein Kentucky
wherethe quality of public defenseservicesis so outstanding.Imagie what couldbe accomplishedif we were
equallyfunded. Sincesettingup shop some24 yearsago,theDepartmenthasbeenforcedto grow astheprivate
bargraduallyrecededfrom thecriminal field. Privateattorneyssimply cannotsupporttheir practicewith only
the few "monied" criminal casesavailable.As they do less,they know less. As societyhas changed,so our
mission mustexpand. Considerthejustice in the positionthatonly theneedydefendantgetsaccessto agood
lawyer. Let thejudgesgive us everyone.Not just the poor. Not just thehuddledmasses.Send all thetempest
tossedto us. We can handlethe 10% who don’t "deserve"us if it meansno oneever again loses their right to
counsel.

- CarolynKeeley,AssistantPublic Advocate,Paducah
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The datain Table 3 lists the numberof indict
ments returnedor felony casesfiled in Ken
tucky’s Circuit Courts from FY 1989 through
FY 1995. In each year except FY 1991, the
datareflect increasesin the numberof indict
ments. The FY 1995 total 18,782 is 25%
higherthanthe FY 1989 total of 15,026.

From FY 1989 to FY 1995 Table4 showsthat
the DPA Circuit Court caseloadhasincreased
significantly eachyear except FY 1994. The
decreaseduring FY 1994 is attributedto the
implementationof the DPA’s electronic case
countingandcasetrackingsystemduringthat
year. The DPA Circuit Court caseloadfor FY
1995 11,196was 62% higher than it was in
FY 1989 6,865.

The data in Tables 3, 4 andGraph2 indicate
thattheDPA providedrepresentationfor near
ly 60% of the defendantschargedwith felonies
in Kentucky’s Circuit Courts duringFY 1995.
The significantquestionis whoprovidedrepre
sentationto the other40% or 7,586cases?
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Graph No.1

KENTUCKY’S
CIRCUIT COURT CRIMINAL CASES

Conclusion

The Departmentof Public Advocacyprovides
legal representationin onefourth of the crim
inal casesfiled in Kentucky’s district courts
and in threefifths of the criminal casesfiled
inthe circuit courts.Thesefindings areremark
ably similar to those published in a 1991
Advocatearticle concerningthe criminal case
load in Kentucky.5 It appearsthat vastnum
bersof indigentsaccusedof crimein Kentucky
areprocessedthroughthecourtsystemwithout
legal counsel.

WILLIAM P. CURTIS,ResearchAnalyst
100 Fair OaksLane,Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: bcurtis@dpa.state.ky.us

KENTUCKY’S
DISTRICT COURT CRIMINAL CASESTABLE 3

AOC AND DPA CIRCUiT COURT
CASELOAD STATISTICS

AOC CIRCUIT COURT
CRIMINAL CASELOAD

FY89 - FY95
FELONY %CHANGE

FY89 15,026
FY90 15,269 L6
FY91 16,245 6.4
FY92 18,470 13.7
FY93 19,444 5.3
FY94 17,844 - 8.2
FY95 18,782 5.3
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DPA CIRCUIT COURT
CRIMINAL CASELOAD

FY89.FY95
TABLE 4-

FELONY %CHANGE%OF
IND

FY89 6,865 45.0
FY90 7,034 2.5 43.3
FY91 8,681 23.4 53.4
FY92 10,487 20.8 56,8
FY93 12,244 16.8 63.0
FY94 10,510 -14.2 58.9
FY95 11,196 6.5 59.6
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FOOTNOTES with DPA 1995 district court data cannotbe

‘David E. Norat,"Implementationof Kentucky
SupremeCourt Decisionin Lewisv. Lewis,Ky.,
875S.W.2d862 1993," TheAdvocate,Vol. 16,
No. 5 October1994 at 42.

2SheldonS. Mirkin, "CaseDefinitionsandCase
Reporting," The Advocate,November1993 at
22.

3Since Fiscal Year 1995 AOC district court
caseloaddataarenot available,comparisons

made.

4J. Thomas McEwen and Elaine Nugent,
"NationalAssessmentProgram:SurveyResults
for Public Defenders,"Institute for Law and
Justice,Alexandria,Va., 1990.

5William P. Curtis, "The Criminal Caseloadin
KentuckyTrial Courts,"TheAdvocate,Vol. 13,
No. 4 June1991at 10-13.

WhatDoesDenying CounselCost?Regardlessof one’ssubjectivebeliefin thecorrectnessof theO.J.
Simpsonverdict, of onekey fact therecan be no dispute. Neverbefore hasthe public beengiven suchan
opportunity to openly scrutinizeeveryaspectof a criminal trial. While the outcomehasbeencriticized, and
praised,by referenceto variousfactual andsocietalfactors,no commentatorcan claimthateither thestateor
the defendantwasdenieda meaningfulopportunity to participate.In short,in oursocietyopennessequatesto
fairnessand,in thatsense,all must agreethatO.J. got a fair trial. That the fairnessof O.J.’s trial maywell
havebeendependenton his personalwealthraisesan issuethatshould be of muchgreaterconcernto us than
the outcomeof oneisolatedcase.In thevast percentageof criminal casesresolveddaily in this country, the
defendantis unrepresentedby counsel.Wherethis occursby choice of thedefendant,thereis no publicharm.
But, all too often, adefendantfinds him or herselfbeforea Court,requestingappointmentof counsel,andfinds
either ajudgeindifferent to the right to counselor onewho balancesthat right with his or herneedto move
cases.In suchcases,wherethereis no public scrutiny, thelargestpotential threatto oursystemexists.While
the statecannotbe expectedto fund O.J. type defensein everycase,a defendantdeniedcounselis deniedan
opportunityto meaningfullyparticipate.While societyhasa valid, if not overriding, interestin punishingthose
guilty of criminaloffenses,it hasno interestin exactingpunishmentfromthosewrongfully convicted.Therecan
be no rehabilitationfor suchanindividual andany public senseofretributionstands,therefore,on questionable
footing. In America,we believethatjusticeis bestprovidedwhentwo adversariesmetin thebattlegroundof the
courtroomwith animpartial trier of factdeterminingtheoutcomebasedon aframeworkof historicalprecedent,
legislativeenactments,andconstitutionalrequirements.Wherethe defendantis deniedcounsel,the gameis
fixed andsocietyshould both takelittle pleasurein theoutcomeandquestionthe price of admission.

Rob Riley, AssistantPublic Advocate,LaGrange

Reprintedwith permissionby JoelPett, 11/24/95
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Circuit Court Compels
Appointment of Counsel

MADISON CIRCUIT COURT - DWISION ONE

MICHAEL V. SMITH, PETITIONER

VS. No. 94-CI-00718

WILLIAM CLOUSE,DISTRICT COURTJUDGE
RESPONDENT

ORDER COMPELLING

APPOINTMENT OF COUNSEL

This matter is beforethe Court upon the action
of the petitioner,MichaelV. Smith, requestinga
writ of mandamusdirecting District JudgeWil
liam Clouse to grant the petitioner’s motion
belowfor appointmentof counsel.The Courtwill
first addresstheissueof standingof theDepart
ment of Public Advocacy,specificallyHonorable
JenniferHall, to file andarguethe motionbelow
and thepresentpetition.

I. Standing

The Respondentassertsthat sincethe Depart
ment of Public Advocacy has not beenformally
appointed,their counselhasno standingto as
sertthis issue.This is a rathercircularproblem
who, if not a Public Advocate, is to assertthe
right of the indigent defendantto havethe De
partmentof Public Advocacyappointedto repre
senthim? The Court is of the opinion that the
Public Advocate,actingin goodfaith andwithout
solicitation,hasstanding.

K.R.S. 31.110states,in pertinentpart:

2 A needy personwho is entitled to be
representedby an attorneyunder subsec
tion 1 is entitled:

a To be counseledand defendedat all
stagesof the matter beginning with the
earliesttime whenapersonprovidinghis
own counselwouldbe entitled to be repre
sentedby an attorney....

The statuteclearlyencompassesthe representa
tion of an indigent defendantprior to formal
appointment,so long ashe hasmetthe mandate
in K.R.S. 31.1201which states:

However, nothing herein shall prevent
appointment of counsel at the earliest
necessaryproceedingat which the person
is entitled to counsel,upondeclarationby
the personthat he is needy under the
termsof this chapter.

A Public Advocate’sauthority vestsat the earl
iestpoint at whicha personis entitledto counsel
and after a declarationof indigency has been
made,i.e., the affidavit of indigency.Mr. Smith
hasreachedthis point.

IL Writ of Mandamus

This Court is authorizedto dispenserelief in the
natureof a writ of mandamusby CR 81, which
states:

Reliefheretoforeavailableby the remedies
of mandamus,prohibition,scirefacias,quo
warranto, or of an information in the
natureof a quo warrantomaybe obtained
by original actionin the appropriatecourt.

En Tipton v. Commonwealth,Ky. App., 770
S.W.2d 239 1989, the Court of Appeals held
that while K.R.S. 23A.080 authorizesdirect ap
peal to the Circuit Court of "any final action" of
the District Court, the appropriatereview of a
District Court ruling is hadby original action
seekingawrit of mandamusor a writ of prohibi
tion in the Circu.it Court.TheCourt statesthere-
in:

In ouropinion, reviewof district court rul
ings is availablethroughan original pro
ceedingfor relief in thenatureof mandam
usor prohibitionin the appellatecourt,
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herein the circuit court.... This is not an
immediateanddirect interlocutoryappeal
to the appellatecourtbut an original ac
tion. Procedurally, review is granted,
therebycomportingwithK.R.S.23A.0802
which says, "The circuit court may issue
all writs necessaryin aid of its appellate
jurisdiction...." Id. at 241.

In discussingthe appropriatestandardof review
to be usedby this Court,they continue:

However, the standardof review is dif
ferent [betweenappealsand original ac
tions]. Underthe direct andinterlocutory
appealapproach,the standardof reviewis
whether the trial court’s ruling is sup
portedby findings that areof record, and
whethersuchfindings were clearlyerron
eous or the trial court abusedits dis
cretion:

The standardapplied in original actions
seekingmandamusor prohibitiontype re
lief is much different. To obtain relief in
the natureof a writ of prohibition, a peti
tionermustshowthat: 1 the lower court
is proceedingor is aboutto proceedoutside
of itsjurisdiction andthereis no adequate
remedyby appeal,or 2 the lower court is
about to act incorrectly, althoughwithin
its jurisdiction, and there exists no ade
quateremedyby appealor otherwiseand
great injustice and irreparable injury
would result. The issuanceof the writ is
only under exceptionalcircumstancesin
order to preventa miscarriageof justice.
Id.

In the instant case,amotion to withdraw was
madeat the District Court level by Mr. Smith’s
privateattorneybasedon Mr. Smith’sinability to
pay her fee. This motion was granted.An oral
motion was then madeby the Departmentof
Public Advocacy,HonorableJim Baechtold,that
counselbe appointedbasedupon Mr. Smith’s
affidavit of indigency,whichhadbeencompleted
the prior day. While this motion and affidavit
were not enteredinto the record,areviewof the
tapeof the September20, 1994 hearingindicates
that the Judgeruled on this motion after the
presentmentof the motion and the affidavit of
indigency. This motion was denied. Petitioner
seeksthe writ of mandamusto compel Judge
Clouseto grant thismotion.

Thelaw in Kentuckygoverningthe appointment
of counselfor indigent personsis found in RCr
3.05 andK.R.S. Chapter31. An indigent person
is entitledto the appointmentof counsel,afterhe
has first met the burden of establishinghis
incligency. RCr 3.052. K.R.S. 31.1003a
defines"needyperson"or "indigent person"as:

A person,eighteen18 yearsof ageor old
er.. .who at the time his need is deter
minedis unableto providefor thepayment
of an attorneyandall othernecessaryex
pensesof representation.

K.R.S. 31.1202goeson to explain that in the
determinationof whetherone is indigent, the
Court should take into account"suchfactorsas
income,propertyowned,outstandingobligations,
and the numberand agesof his dependents."
K.R.S. 31.1203states:

It shall be prima facie evidencethat a
personis not indigentor needywithin the
meaningof this chapterif he...:

a Owns real property in the Common
wealth,or without the Commonwealth;

b Is not receiving, or if not receiving is
not eligible to receive,public assistance
paymentsat thetime the affidavit of mdi
gencyis executed;

c Has paid money bail other than the
propertybondof another,whetherdeposi
ted by himself or another,to secure his
releasefrom confinementon the present
chargeof which he standsaccusedor con
victed; or

d Ownsmorethanone1 motor vehicle.

Appointmentof counselwas deniedat the Dis
trict Court level after review of the affidavit by
the DistrictJudge.This appointmentwasdenied
basedupon the Court’s opinion that Mr. Smith
had"assetsenough"to payfor an attorney.But
thesefacts are mereprima fadeevidencethat
Mr. Smith is not indigent,andcan be rebutted
by otherconsiderations.Taking into accountthe
other factors of Mr. Smith’s "income, property
owned, outstandingobligations,andthenumber
andagesof his dependents,"this evidence is in
fact rebutted.Mr. Smith,while in the ownership
of two cars,hasplacedonein pawn,açcordingto
the representationof the Public Advocate;his
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income is minimal; his dependentsnumbersev
en:his wife andsix children;andthe outstanding
obligationsowed to him are unfortunatelyheld
primarily by bankruptdebtors.Thesefactswere
in his affidavit of indigency,with theexceptionof
the car havingbeenplacedin pawn. Mr. Smith
hasmet the burdenof establishinghis indigency
for the purposeof appointmentof counsel.Again,
K.R.S. 31.120notes:

.nothing herein shall prevent appoint
ment of counselat the earliestnecessary
proceedingat which the personis entitled
to counsel,upondeclarationby the person
that he is needy under the termsof this
chapter.In thatevent,thepersoninvolved
shall be requiredto makereimbursement
for the representationinvolved if he later
is determinednot a needy personunder
the termsof this chapter.

Mr. Smith hasdeclaredthathe is "needy."He is
entitledto counsel.For a determinationof future
representation,and the ability of Mr. Smith to
compensatethe Office of Public Advocacy, the
District Court has the power to review "with
respectto eachstepin the proceedings,whether
he is a needyperson."K.R.S. 31.1201.Recoup
ment under K.R.S. 31.150 can be orderedat a
later date if Mr. Smith is indeedfound to have
resourceswith which to financehis representa
tion.

In the opinion of the Court, Mr. Smith hasmet
the requiredstandardto obtainrelief in the form
of a writ of mandamus.It would be a "miscar
riage of justice" to allow felony proceedingsto
continueagainsta defendantwithout thebenefit
of counsel.The preliminary hearingat the Dis
trict Court level is set for less than two weeks
away.Mr. Smith’s privatecounselwaspermitted
to withdraw baseduponhis inability to payher
fee. Without the appointmentof counsel,there
would exist "no adequateremedyby appealor
otherwise and great injustice and irreparable
injury would result." Tipton, at 241. While
Respondentarguesthat a remedyotherthanthe
writ of mandamusis availableto Mr. Smith, an
accusedis not requiredto repeatedlypursuean
avenuein whichthe doorhasalreadybeenclosed
to him and the standing of the Advocate
challenged.

Therefore,it is herebyORDEREDthat the Dis
trict Court grant the petitioner’s motion below
for appointmentof the Office of Public Advocacy.

This the 14th dayof October,1994.

Is! Julia S.Adams
Judge,Division One

Integrity of the System.The largediscrepancybetweenthe numberof criminal prosecutionsin the
Commonwealthof Kentuckysince1985asreportedby theAdministrativeOffice of theCourts andthenumber
of thoseprosecutionsin which individualswere providedappointedcounselasreportedby theDepartmentof
Public Advocacy is causefor concernfor theentire criminal justice system.The Administrative Office of the
Courts andthe Departmentof Public Advocacyshould addressthis issueimmediately to assureall of us that
thediscrepancyis not a resultof thousandsof individuals beingdeniedcounselin thoseinstancesin whichthey
areconstitutionallyentitledto assistance.Criminal statutesandapplicablecaselaw havebecomeincreasingly
moredifficult to interpretand/orto applyto thenumerousandvariantsituationsin whichthecriminally accused
find themselves.It is difficult to imaginethat any person, let alonethe multitudes,as areindicated, would
knowingly and/orvoluntarily abandontheir Sixth Amendmentrights.Not only should therebe aninquiry into
thevalidity andmeaningof the statistics;thereshould also be a thorough examinationinto the natureand
circumstancesof thewaiver executedin eachcasein whichan individual did not havethebenefitof counselin
any criminal prosecutionwhichoccurredin the Commonwealthof Kentucky since 1985. The integrity of our
systemdemandsno less.

- BetteJ.Niemi, President,KentuckyAssociationof Criminal DefenseLawyers
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Passageof Harsh Juvenile Laws Likely
by 1996General Assembly

An Early Review of the
1996 LegislativeSession

Any legislative review shouldbe prefacedwith
the words of the wag certainly not this writer
who oncesaidthatinsteadof meetingfor 60 days
every two years,the Kentuckylegislaturewould
do moregood andlessharmby conveningfor two
days every60 years.Defenselawyersin particu
lar awaiteachsessionwith trepidation;thisyear
is worsethanusual.In general,theactionsof the
legislaturedo not benefit our clients insofar as
crime andpunishmentis concerned.New crimes
arecreated;theclassof personswho maybepro
secutedis enlarged;penaltiesareincreased;and,
evidentiaryprotectionsareabolished.Therights
of allegedandconvictedoffendersare not a high
priority on the working agendaof any elected
legislativebody.

This legislative review takes into accountonly
thosebills which were introducedon or before
January24, 1996. Bearin mindthat the last day
for introduction of new bills in the House is
March 1 and in the Senateis March 5. The last
day for the Houseand Senateto concurin and
passsimilar bills is March 29. The Governor
then has until April 10 to veto legislation.
Finally, the GeneralAssemblywrapsup on April
11 and 12 by meetingto determineif anyguber
natorialvetoesshouldbe overridden.

With that timetablein mind, the following are
brief synopsesof legislationintroducedprior to
January26 whichwould affect juvenilesin some
way. At the time of this writing, only two of
thesebills hadpassedeither chamber.All the
restwerestill in committee.You are encouraged
to call:
1 1-800-776-9158to checkon the statusof

anybill;

2 1-800-633-9650 to obtain information
aboutmeetingsandagendas;and,

3 1-800-372-7181to leave a messagefor
individual legislators.

IIB 117 is the most sweepingandcontroversial
bill introducedso far. It was prefiled by Repre
sentativesCharlesR. GevedenWickliffe and
JamesM. Lovell Paris, Vice-Chairs of the
HouseJudiciaryCommittee,andit haspickedup
five othersponsors.Thebill is poorlydraftedand
unartfully written and is 83 pageslong. Among
its key provisions:The ageat which achild may
betransferredto adult court underKRS 640.010
is reducedfrom 14 to 12 for seriousfelonies;for
lessseriousfeloniesto be transferredunderKRS
640.010, only one prior felony adjudication is
necessary.It is only necessaryfor two or more
factorsof thesevenlistedin KRS 640.0102bto
favor transferfor the child to be transferredto
Circuit Court.An approveddispositionfor achild
12 or older reducedfrom 16 maybe 90 daysin
creasedfrom 30 in anapprovedsecuredetention
facility. The juvenile court may retain juris
diction over persistentjuvenile misdemeanants
until the age18, whetherin thejuvenile or adult
sessionof District Court whateverthatmeans!.
Expungementsareno longer allowed for felony
offenses. The confidentiality provisions of the
Code are gutted. Court costs againstthe child
andparentsare encouraged.More actionspun
ishable by contemptare noted. A court desig
natedworkermustsendall beyondparentalcon
trol cases to court for prosecution;for other
statusoffenders,only one complaint is allowed
prior to court referral.The Departmentof Youth
Servicesin theJusticeCabinetis createdto oper
atejuvenile facilities. The Division of Probation
and Parole of the Department of Corrections
shall provide all supervisionandoperatealter
nativesto detentionprograms.Informal adjust
mentsarelimited. Morestringentproceduresfor
appointmentof counselfor indigentsare estab
lished. Juvenile recordsare more easily admis
sible in variousadult criminal proceedings.De
tention is authorizedin a juvenile section of a
jail. Undercertaincircumstances,misdemeanors,
violations, traffic offensesand status offenses
may be transferredto Circuit Court. The court
designatedworker may only divert one felony
and one misdemeanorchargeper child in the
child’s lifetime.

March 1996, TheAdvocate,Vol. 18, No. 2, Page15



This is a harshbill, and its provisionsare far
worse than this brief summarycan reveal. If
enacted,it would hastenthe end of a juvenile
justice system already devastatedby the fire
arm-felony offender provisions added to KRS
635.0204in 1994.

HE 50 establishesthe status of violent felony
offenderfor juvenilesandmandatestheir trans
fer to adultcourtandmakestheir recordspublic.
Sponsor: Allen Maricle, Pioneer Village, and
others.

RB 49 authorizesthe sharingof juvenile court
recordsrelatingto drugsandviolencewith school
officials andmakespublic most other felony of
fense juvenile records. It further erodes the
cornerstoneof confidentiality. Sponsor: Drew
Graham,Winchester,andothers.

HE 76 prohibits the expungementof felony of
fensesfromjuvenile recordsandpermitsthe use
of juvenile felony records in circuit court
proceedings.Sponsor:FrankRasche,Paducah.

RB 236 allows full attorney accessto juvenile
recordswhenthe attorneyis representingchild
renunderthe JuvenileCodeor in adult criminal
proceedings.Sponsor:Gross Lindsay, Hender
son.

SB27 appliesthesexoffenderregistrationproce
dures of KRS 17.510 to juveniles as well as
adults. Sponsor:Barry Metcalf,Richmond.

SB 28 amendsKRS Chapter31 by establishing
a new series of procedures and limitations
relatingto appointmentof counselfor juveniles.
Sponsor:ElizabethTori, Radcliff.

RB 163 amendsKRS 620.100relatingto theap
pointmentof guardiansad litem to specify that
the guardianad litem advocatethe child’s best
interestandlimits the guardianad litem’s invol
vementon behalfof the client in other proceed
ings. Sponsor:Bob Heleringer,Louisville.

RB 64 prohibits the Department of Corrections
from requiringseparatefacilities for juveniles,or
other requirementsotherthansight-and-sound
separation.Sponsors:J.R. Gray, Benton, and
Kathy Hogancainp,Paducah.

RB 67 prohibitsjail standardsor administrative
regulationsthatwouldpermitsingle-cellbunking

of prisoners in adult or juvenile facilities.
Sponsors:SameasHB 64 above.

RB 256 authorizesmunicipalitiesto enactand
enforcejuvenile curfew ordinancesandmakesa
three-time curfew violator a status offender
under the Juvenile Code.Sponsors:Jim Calla
han,Southgate,andArnold Simpson,Covington.

RB 310 amendsKRS 508.025relating to third-
degreeassaultto includepenaltiesfor assaulting
Departmentfor Social Servicesstaff while the
worker is performingjob-relatedduties.Sponsor:
Mike Bowling, Chair,HouseJudiciaryCommit
tee, Middlesboro,andothers.

RB 355createsthe crime of child endangerment
in KRS Chapter189A, for having a child under
14 yearsold in a motor vehiclewhen the driver
is driving drunk. Sponsor: Jack Coleman,
Burgin.

SB 115 raises the age for obtaining a driver’s
license from 16 to 17. Sponsor: Tim Philpot,
Lexington.

RB 300 is a bill containing omnibus amend
mentsrelatingto paternity andchild support.It
amendsKRS 205.710to redefine "a dependent
child" to include a personunder 19 years old if
that person is in high school. It repeals the
Uniform ReciprocalEnforcementof SupportAct
URESA and adopts the Uniform Interstate
Family SupportAct. Sponsor:TomBurch,Chair,
HealthandWelfare, Louisville.

RB 315 establishesnew standards, duties,priv
ileges, training and prohibitions for "victim
advocates."Sponsor:Paul Mason, Whitesburg,
andothers.

RB 29 requires local school boards to conduct
unannouncedcaninesearchesfor drugsin every
school at least once a year. Sponsor: Jim
Maggard,Jackson.

RB 100, amongmanyotherthings,amendsKRS
159.150to definehabitualtruant asa child who
has missedthreeor more days during a school
year or beentardy nine times during a school
year.This bill passedthe House90-0.Sponsor:
FreedCurd, Murray.

RB 27 permits corporal punishmentin school
only with parental consent. Sponsor: Jim
Maggard,Jackson.
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SB 44 requireslocal school districts to adopta
policy that studentswhobring weaponsto school
shall be expelled for a period of one year to
conformwith the FederalGun-FreeSchoolsAct
of 1994. It also authorizeslocal schooldistricts
to provide alternativeeducationalprogramsfor
expelled students. Sponsor: Elizabeth Tori,
Radcliff.

SB 62 amends KRS Chapter405 to allow full
accessto medicalandschoolrecordsfor parents,
andto permitparentsof childrenin post-second
ary educationinstitutionsto see enrollmentand
academicrecordsnecessaryto determine,estab
lish or continuechild support. Sponsor:Mike
Moloney,Lexington.

HE 12 amendsKRS Chapter605 to establisha
new JuvenileJusticeCommissionanddefineits
membershipandduties.Sponsor:Mike Bowling,
Middlesboro.

RB 120, relating to voluntary commitmentsto
the Cabinetfor HumanResources,entitles any
parent, guardianor custodianor other person
having legal custody who consentsto the vol
untary commitmentto participatein treatment
planningfor thechild. This bifi passed89-0 and
is in Senatecommittee.Sponsor:Tom Burch,
Louisville.

SB 60 allows the establishmentof afamily court
within the Circuit Court.Sponsor:Mike Molon
ey, Lexington.

RB 338 createsa new sectionof KRS Chapter
454 to specify actions to be taken by a state
agencywhichmayenterinto a consentdecreeas
a resultof a legal action.Was this bill fostered
by the consentdecreerelating to juvenile facil
ities agreedto by the Cabinet for HumanRe
sourcesand the United StatesDepartmentof
Justice??Sponsor:GrossLindsay, Henderson.

A final note: House Joint Resolution 20
commissionsthe Family Resourceand Youth
Services Center Branch of the Cabinet for
Human Resources to provide to legislators
picturesfor their officescreatedby children and
youth assistedby thesecenters.Let us hope,if
this action comes to pass, that thesepictures
embodythe fairness,equality andjusticewhich
is due to Kentucky’s children, and that
Kentucky’slegislatorsareinspired by them.

HARRY J. ROTHGERBER, JR
DeputyJuvenileDefender
JeffersonDistrict Public Defender
200 Civic Plaza
Louisville, Kentucky 40202
Tel: 502 574-3800;Fax:502 574-4052
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NEW STUDY: ONE IN THREE YOUNG BLACK MEN UNDER
CRIMINAL JUSTICE SUPERVISION;GROWING RACIAL
DISPARITY PROJECTED TO CONTINUE

* Drug PoliciesLed to 510% Increasein Incarcerated Drug Offenders,1983-93
* Incarceration of Black Women for Drug OffensesIncreasedby 828% from 1986-1991

Washington,D.C.... Nearly one in threeAfrican
Americanmalesin the age group 20-29, accord
ing to a new study, is under criminal justice
supervisionon anygivenday - eitherin prisonor
jail, or on probation or parole. The study is a
five-yearfollow-up to a 1990 reportby The Sen
tencing Project that found almost one in four
youngblackmenin the criminal justice system.

The new study,YoungBlack Americansand the
Criminal JusticeSystem:Five YearsLater, finds
thatan estimated827,440,or 32.2%, of African
Americanmalesin their twentiesarenow under
criminaljusticesupervision,at anestimatedcost
of $6 billion ayear. In addition,African Amer
ican womenexperienceda 78% increasein their
rate of supervision, the highest of any group
studied,for the five-yearperiod 1989-94.

Drug policies,andnot increasesin crime, have
beenthemostcritical factorleadingto the risein
minority incarcerations,accordingto the report.
African Americans constitute 13% of monthly
drugusers,but represent35% of arrestsfor drug
possession,55%of convictions,and74%of prison
sentences.The number of black women impri
sonedfor drug offensesincreasedby a staggering
828%from 1986 to 1991.

"If one in three young white men were under
criminal justice supervision,the nation would
declareanationalemergency,"saidMarc Mauer,
AssistantDirectorof The SentencingProjectand
co-authorof the study. "The devastatingimpact
of thesepolicies demandsno lessa national re
sponsebecauseit primarily affects the African
Americancommunity."

The authorsrecommendasetof policies to begin
to reversethedramatictrendsdocumentedin the
studywithout endangeringpublic safety. These
include:

* Revising national drug spendingprior
ities to emphasizepreventionandtreat
ment ratherthanlaw enforcement.

* Expanding the use of drug treatment
within the criminal justice system
through drug courts and treatmentin
prisons.

* Creatinga broaderarray of sentencing
optionsfor non-violentdrugandproperty
offenders.

* Eliminating mandatory sentencingand
othersentencingpolicies thathavehada
disproportionateimpact on women and
minorities.

The report statesthat since the original 1990
study, factors relatedto the racial imbalance
haveonly worsened:continuingoverallgrowthof
thecriminaljusticesystem;continuingdispropor
tionate impact of the "war on drugs"; the new
waveof "gettough" sentencingpolicies; and,the
continuingburdensomecircumstancesof life for
many low-income urban residents.The report
concludes that current policies will result in
increasingracially disparateimpactsin thecom
ing years.

Thenew study,"YoungBlack Americansandthe
Criminal JusticeSystem:Five YearsLater," by
Marc MauerandTracyHuling, canbepurchased
from The SentencingProject,202 628-0871,for
$8.00.

KENTUCKY INCARCERATION
STATISTICS BY RACE

Total Incarcerated11,977 100%

Incarcerated- White 7,538 63%

Incarcerated-
Non-whites 4,439 36%

Non-whitesin
Kentucky Population 7.1%
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National Data Show Drop in Homicide and Increasein Youth Suicide

DESMOINES, Iowa -- Thenumberof homicides
in the United States dropped significantly in
1994, according to provisional data released
today at the National Violence PreventionCon
ferenceco-sponsoredby the Centersfor Disease
Control andPreventionCDC and the Univer
sity of Iowa Injury PreventionResearchCenter
in Des Moines, Iowa. Although the homicide
ratescontinueto decline,youth suicideratesare
increasing.

According to datafrom CDC therewere 23,730
homicides in 1994, down from 25,470 in 1993.
With the decline,homicide falls from being the
10th leadingcauseof deathin the U.S. to being
the 11th leadingcauseof death.

"Reducingviolencein this countryis a top prior
ity, so this is encouragingnews,"saidVice Presi
dentAl Gorewho deliveredthe keynoteaddress
openingthe conference."But this is only thebe
ginning, because23,000 homicides a year are
still far too many. And homicideis still the se
cond leadingkiller for youngAmericans,ages15-
24, andthe third for youngchildren,ages5-14."

The reportshowsdeathratesfrom homicidefell
by 8 percent, from 10.5 deathsper 100,000 in
1993 to 9.7 in 1994, continuing the downward
trend that startedin 1992. From 1987 through
1991, the homicideratehadrisen at an average
of 5 percentayear.For youth homicides,among
youngmenaged15-24years,the news is not as
promising.The ratesfor homicidein this group
havenot comedown, althoughtheyhaveleveled
off. The rateof firearmhomicideamong15 to 24
yearold malesis over 3 timesthat of the overall
homiciderate33 per 100,000populationin con
trast to 9.1 per 100,000 population. Firearm
homicidesamongmalesaged15-24yearsaccount
for nearly 90 per-centof the total homicidesin
this agegroup.

In contrast to homicide, suicide rates in the
United Statesare not declining.The numberof
suicidesin 1994 was 32,410, up from 31,230 in
1993.As with homicide, suicideis a major con
cernfor youngmenaged 15-24years.Since the
mid-1950’s, suiciderateshavemorethantripled
amongmalesin this agegroup,andthisincrease
showsno sign of slowingup. Suicideratesamong
young men ages 15-24 years remain twice as
high as the overall suicide rate in the United
States.Although suicideratesfor blacks are

lower than for whites, the rate for black males
age 15-19yearsincreased165 percentfrom 1980
to 1992.

In commentingon the drop in homicide rates,
DHHS SecretaryDonnaE. Shalalasaid, "These
findings are encouragingsignsthat violence can
be preventable.We havemadeprogressin pre
ventinghomicides.Now we needto do the same
thing for family and intimate violence, suicide,
andviolencein the workplace."

Sen.Tom HarkinD-Iowa, whoobtainedfunding
for the Des Moines conference,said: "A stunning
simultaneousbreakdownof community, family,
andwork hascreateda vacuumwhich hasbeen
filled by violence, drugs,and gangs.Prevention
is the key andit is fitting that CDC is sponsor
ing this conference.Violenceis very muchlike a
disease-- it can be studied, understood,and
prevented."

About 1,000representativesfrom public andpri
vateorganizationsacrossthe countryhavecome
togetherin Des Moines to find solutionsfor vio
lenceprevention.Participantsat the conference
representhealth, law enforcement,education,
social services, academicinstitutions, Federal
andStategovernments,andcommunity-basedor
ganizations.The conferencewill begin Monday
morning, October23 andendwith anaddressby
Attorney GeneralJanetRenoWednesdaymorn
ing, October25.

"Societyhasnot adequatelyprotectedouryoung
peoplefrom two violentendsto younglives:hom
icide andsuicide," said Dr. David Satcher,Dir
ectorof CDC. "While it’s encouragingto see the
overall homicideratecomedown, it’s distressing
to see so many of our young peopledying from
violencethatis eitherself-inflicted or inflicted by
another.We havegot to find moreeffective ways
to preventthis."

For furtherinformationregardingthereportAn
nual Summaryof Births, Marriages, Divorces,
and Deaths:United States,1994,pleasecontact
NCHS, Offices of Public Affairs, 301 436-7551,
or via e-mail at paoquery@nchlOa.em.cdc.gov.

For furtherinformationregardingthereportSui
cide in the United States:1980-1993,from the
NationalCenterfor Injury PreventionandCon
trol, pleasecontactMary Ann Fenley770 488-
4902.
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Juvenile Law From Other Jurisdictions

CERTIFICATION, PROCEDURES
Statev. Mohi, 901 P.2d991 Utah, 1995

The juvenile challengedthe constitutionalityof
portions of the Utah Juvenile Courts Act The
Act. The directfile statuteunderwhichjuvenile
was chargedprovidedthatwhen aninformation
was filed in district courtor circuit courtagainst
ajuvenile, the Defendantor his or her guardian
or representativecouldfile a "recall motion"with
thejuvenile courtwithin ten daysof the original
filing. The courtfound that§ 78-3a-25of TheAct
violated Article I, §24 of the Utah constitution,
which states:"All laws of ageneralnatureshall
have uniform operation."The court found that
the statuepermits two identically situatedjuv
eniles to face radically different penaltiesand
consequenceswithout any statutory guidelines
for distinguishingbetweenthem and that this
amountedto unequaltreatmentunder Article I
§24 of the Utah constitution.The courtwent on
to hold that there was no rational connection
betweenthe legislature’sobjective of balancing
the needsof the childrenwith public protection.
The court felt The Act allowedprosecutorstotal
discretionin decidingwhich membersof a parti
cular classof juvenile offendersto singleout for
adult treatment.

YOUTHFUL OFFENDERSTATUTE,
PUNISHMENT& CONSEQUENCES

Hill v. Zakaib, 461 S.E.2d194 W.Va., 1995

Defendantwas sentencedunderWestVirginia’s
youthfuloffenderstatute,whichrequiresadefen
dant to be at least sixteenyears of age at the
time of the commissionof the crime in order to
receiveyouthful offendertreatment.The defen
dantwas fifteen when he committedthe crime
and therefore technically not eligible for the
youthful offender statute. The court held that
hadthe statemadea timely objectionthe sen
tence of six 6 months to two 2 years at a
youth programandthenprobationafter success
ful completionof the program,would havebeen
void. If void thenthe defendantwould havebeen
madeto servethe minimumadult sentenceof no
less than five 5 years and not more than
eighteen18 years.The State,however,failed to
objectto the youthful offender sentenceat the

time of sentencing;failed to timely objectto the
sentenceafterit wasimposed;andfailed to move
for a correctionof the sentenceunderRule 35a
of theWestVirginia Rulesof Criminal Procedure
subsequentto imposition. The sentence,which
was voidablewhen imposedbecamelegal when
it wasnot properlychallengedby the State in a
timely manner. Any attempt to increaseHill’s
sentenceafter a valid sentencehasbeenserved
is a violation of the doublejeopardyclause.

CERTIFICATION, PROCEDURES
T.J.V.v. State,899 S.W.2d397 Tex., 1995

T.J.V. waschargedwith murderandattempted
capital murder in Juvenile Court under Texas’
Family Code. T.J.V. was first hospitalizedfor
mental illness and therefore murder and at
temptedmurder prosecutionwas stayed.Upon
T.J.V.sreleasefrom the hospitala secondmotion
for hospitalization was made. Juvenile court
foundthat child wasstill mentallyill but ordered
outpatienttreatment.Under TexasCode, child
properly found mentally ill but not so ill that
court could not proceed with delinquency
charges.Juvenileproceedingsno longer stayed.

SENTENCING,LIFE IMPRISONMENT
Swinfordb. State,653 So.2d912 Ivliss. 1995

Swinford, a fourteenyearold juvenile was con
victed of murderby the DeSotoCounty Circuit
Court. The juvenile appealed,arguingthat the
trial court erredin not consideringalternative
sentencesundertheMississippiYouthCourtAct.
The SupremeCourt of Mississippi held that it
waswell within the trial courtjudge’s discretion
to sentenceSwinford to life imprisonment.The
judgestatedthat he wasawareof the sentencing
alternatives becauseof the many cases he
handledbefore dealingwith teenagerscharged
with capitaloffense.The SupremeCourtof Miss
issippi chastisedthe trial judge but held that
althoughminimal, thetrial judgeadequatelyad
dressedthe reasonsfor not utilizing the alter
natives afforded. They affirmed the decision of
the lower court.
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SENTENCING,YOUTH
REHABILITATION ACT

Veneyv. UnitedStates,
658 A.2d 625 D.C. 1995

Defendantconvicted of manslaughterappealed
order enteredin SuperiorCourt of District of
Columbia, sentencinghim as an adult rather
thanunderDistrict of ColumbiaYouth Rehabili
tation Act. The Court of Appealsheld that an
explicit finding that the defendantwould not
benefitfromsentenceunderYouthRehabilitation
Act wasnot required.

Petersonv. U.S., 657 A.2d 756 D.C.App. 1995

Defendantwas convictedof assaultwith a dan
gerousweapons,possessionof a firearm during
crime of violence and possessionof prohibited
weapons.Defendantappealed,arguingthat the
trial court failed to makeanexplicit finding that
he would not derive benefit from treatment
underthe Youth RehabilitationAct. TheDistrict
of Columbia Court of Appeals held that the
statutedid not require the sentencingjudge to
makean expressfinding that an age eligible of
fender will not derive a benefit from Youth
RehabilitationAct treatment,beforeimposingan
adult sentence.The Court of Appealsheld that
thestatuteonly requiresthe sentencingjudge to
makea formal finding whenopting to impose a
YRA sentence. The decisionof the lower court
was affirmed.

TRANSFER,APPEALS
Hamilton v. State,896 S.W.2d877 Ark. 1995

Defendant,a juvenile was convicted in circuit
court of manslaughter,and he appealed.The
SupremeCourt heldthat the juvenile could not
challengethe trial court’s denialof his motion to
transferon direct appealfrom judgmentof con
viction; appealfrom order granting or denying
transferto anothercourt with jurisdiction over
juvenile matter mustbe broughtthroughinter
locutoryappeal.

TRANSFER,TREATMENT
UnitedStatesv. T.F.F.,

55 F.3d 1118 6th Cir. 1995

Juvenile appealedfrom order of the United
StatesDistrict Court for theEasternDistrict of
Tennessee,directinghis transferfor trial as an
adult. TheCourt of AppealsheldthatunderFed
eral JuvenileDelinquencyAct, trial courthadto

consideravailabletreatmentoptionswhendeter
mining whetherto transferjuvenile for trial as
anadult; howevertrial courthadno obligationto
conductnationwidesearchfor treatmentoptions.

SCHOOLS, RIGHT OF EDUCATION
In re RogerS., 658 A.2d 696 Md., 1995

RogerS. suffersfrom a variety of medicalpro
blems including diabetesand autism. Upon re
ceivinghishighschooldiplomafrom Montgomery
Countyspecialeducationprogram,Roger’sfoster
parentssoughtadditionaltraining for Rogerto
help him make the transition into the work
world. Their requestwasdenied.Countydepart
ment of social services requested emergency
hearingconcerningprovision of post secondary
transitional services for child in need of
assistance.Following hearing,theDistrict Court,
MontgomeryCounty,JuvenileDivision, ordered
child jointly committedto countydepartmentof
socialservicesandcountyboardof educationand
orderedcounty public schoolsto provide the re
questedservices,andcountyboard of education
appealedto Court of SpecialAppeals.The Court
of Appealsheld that JuvenileCausesAct does
not authorize juvenile court to order school
systemto provideeducationalservicesto child in
needof assistance.

AUTOMATIC TRANSFER,
CONSTITUTIONALITY
Novakv. Commonwealth,

457 S.E.2d402 Va. Ct. App. 1995

A sixteenyearold boy confessedto themurderof
a sevenyearold boy andnine yearold boy. The
juvenilewasindictedon acapitalmurdercharge.
Thejuvenilewastransferredto circuit courtfrom
juvenilecourt to bechargedasan adult.Thejuv.
enile wasconvictedon two countsof capitalmur
der,but wasnot sentencedto death.Thejuvenile
appealedhisconvictionarguingthattheproceed
ingslackedtheindividualizedandparticularized
considerationmandatedby the Eighth Amend
ment in deathpenaltycases.The Court of Ap
pealsof Virginia held that the juvenile was not
entitledto EighthAmendmentprotectionbecause
hewasnot sentencedto death.Thejuvenile also
arguedthat his transferfrom juvenile courtwas
an unconstitutional"automaticcertffication" to
the circuit court. The Court of Appealsheldthat
the legislature’streatmentof juvenileswho com
mit oneof threespecifiedcrimesarmedrobbery,
rape or murder to be rational. Therefore the
statutoryprovisionallowingthecourtto dispense
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with an amenability determination in certain
casesdid not violate the defendant’sequalpro
tectionrights.

CONFESSION,PRESENCE
OF PARENTS/ATIORNEY

Statev. Sugg,456 S.E.2d 469 W.Va., 1995

A seventeenyearold juvenile was apprehended
for an allegedrobberyof agasstation.Thepolice
readhim his Miranda warnings as he lay face
downwith his handscuffed. At the policestation
the juvenile askedto speakto the police, signed
awaiver of his rights form andconfessedto the
crime. Thejuvenile court transferredthe caseto
circuit courtwherethe juvenile was tried asan
adult. His police station confessionwas used
againsthim. Thejuvenile wasconvictedandap
pealed,arguinghis confessionshouldnot have
beenadmittedat trial becausehe did not know
ingly andvoluntarily waive his Miranda rights
becauseneither his parentsnor his attorney
were present.The SupremeCourt of Appealsof
WestVirginia affirmed. The court adoptedthe
totality of thecircumstancestestfor determining
knowingandvoluntary.The courtnotedseveral
factors weighing against the validity of the
waiver, e.g. the Miranda warnings were first
given while the juvenile was face down on the
ground,he hadonly oneprior misdemeanorand
he readbelow athird gradelevel. The court also
considered factors weighing in favor of the
validity of the waiver, e.g. Miranda warnings
werereadto him at leastonceandhe signedthe
waiver form. The court admittedthat the form
might be somewhatconfusing andthereforea
considerationweighingagainstaknowingwaiv
er, but the court still held that based on the
"totality of the circumstances"the trial court did
not err.

MIRANDA WARNING, PERSONSNEEDED
Peoplev. Montanez,652 N.E.2d 1271 Ill. 1995

Police failed to comply with notice requirement
whentheycalledmomandtold her first thather
daughterwas witnessto murderand on second
call that child was suspectand that mom was
not to cometo police stationandshouldwait for
police to call her. Police never called back. At
2:00 a.m. mom went to station and tried to see
herdaughter.Appellatecourtreversedconviction
becauseof failure to suppressconfessionwhere
police psychologicallyandeffectively prevented
Mom’s visit to her daughteruntil after all the
questioningwas completedandconfessionwas

taken."The intendedfulfillment of notice...was
simply a tragic charade."

RESTITUTION
R.I. v. State,

894 P.2d683 Alaska Ct.App. 1995

After juvenile was adjudicateddelinquentand
orderedto makerestitution,the SuperiorCourt,
Fairbankslater revokedprobation andentered
civil judgmentin the amountof unpaidrestitu
tion. Appeal was taken. The Court of Appeals
held that even though delinquentminor could
evaderestitutionorder by waiting until he be
came "too old" for court to take action against
him, the court lacked authority to issue a civil
judgmentorderingpaymentof restitutionin con
nectionwith delinquencymatter.

SPEEDY TRIAL RIGHT
P.S. v. State,658 So.2d92 Fla., 1995

FloridaRules of JuvenileProcedure8.090estab
lishes the time limits for speedytrials 90 days
after date child was takeninto custodyor date
petition was filed, whichever is earlier. State
filed nolle prosequininety days after charges
brought. Statethentried to reindict. Appellate
courtheld that statecould not reindict.

CHILD WITNESS,JURY INSTRUCTION
Hicks v. U.S.,658 A.2d 200 D.C. 1995

Defendantwasconvictedof takingindecentliber
ties with minor child, enticing minor child for
purposesof takingindecentliberties andassault
with intent to commit sodomy. Defendantap
pealed,arguingthe trial judge should have in
cluded the standardcautionary"Redbook" In
structionon the testimonyof a child witnessin
effect at thetime of the trial, in his chargeto the
jury. The Court of Appealsheld that the judge
hadinstructedthe jury extensivelywith respect
to factors to be consideredin evaluatingthe
credibility of a witness and in the absenceof
someunusualcircumstancesnecessitatingaspec
ial instruction,generalcredibility instructionis
ordinarily sufficient. The trial judge, therefore
was not required to give the jury a cautionary
instruction on the reliability of achild witness’s
testimony.

CmTIn wrrNESS
Statev. Trujillo,

895 P.2d672 N.M.Ct.App. 1995
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Defendantwasconvictedin the District Court of
ChavesCountyof criminal sexualpenetrationof
a minor andcriminal sexualcontactwith amin
or. Defendantappealed.The Court of Appeals
held that 1 where defendantagreedto having
depositions of child victims in exchangefor
continuancein first trial, useof thosedepositions
waspermittedin secondtrial aswell; 2 defen
dantwasnot preventedfrom confrontingwitness
after new chargeswere madefollowing video
tapeddepositionof child victims; 3 defendant
failed to takeadvantageof opportunityto cross-
examinevictims in front of jury on new charges.

DISPOSITION,
CREDIT FOR TIME SERVED

In re ReginaldD., 533 N.W.2d 181 Wis. 1995

Juvenilewasarrestedandheldin detentionfacil
ity until a formal dispositionorder wasentered
nine months later. Juvenile filed a motion re
questingcredit for timeservedforthe daysspent
in predispositionin securecustody.His motion
was deniedand juvenile appealed,arguinghis
constitutional and statutory rights had been
violated. The SupremeCourt of Wisconsin af
firmed, holdingthelegislature’sfailureto provide
for time-servedcredit for juvenileswasneithera
violation of dueprocessnorequalprotection.The
court held that the legislature’sdecisionnot to
allow credit is an appropriatepolice powerfunc
tion andbearsa rationalrelationto the promo
tion of the safety and generalwelfare of juv
eniles.

REPRESENTATION,RIGHT TO COUNSEL
Statev. Jones,532 N.W.2d79 Wis. 1995

Seventeenyearold juvenile wasreadhis Miran
da rights, signedawaiverandwasquestionedin
a police car abouta murder.Juvenile was not
under arrest. Juvenilegave an incriminating
statementand was transportedto county jail.
Juvenilemetwith ajuvenileintakeofficer andin
responseto intake officer’s explanationof his
right to an attorney,thejuvenile saidhe already
had an attorney in anothercounty. Detention
hearingwas scheduledandthe public defender
appointed counsel who immediately told jail
personnelno one shouldinterviewthe juvenile.
An officer interviewedthe juvenile rationalizing
thatthejuvenilehadnot requestedcounsel.Juv
enile mademoreincriminatingstatementswhich
were admittedat trial. Juvenilewas convicted
andappealed,arguingviolation of right to coun
sel.The SupremeCourt of Wisconsinaffirmed,

holding that statestatuterequiresajuvenile to
be representedduring all stagesof the proceed
ings. The SupremeCourt of Wisconsinheldthat
proceedingsdoesnot include"merecustodialin
terrogation," it beginswith the detentionhear
ing, therefore,juvenilesstatutoryright to counsel
hadnot attachedwhenhegavetheincriminating
statements.

SEARCH AND SEIZURE,DRUGS
In reAdamM., 629 N.Y.S.2d 770 N.Y. 1995

Police officer lacked sufficient basis to search
juvenile. Adam M. was arrestedbecausehe
lacked identification after being chargedwith
violation of riding on outsideof subwaytrain.
Officer patteddownAdam,felt whathe believed
to bevialsof cocainein right front pocket. Officer
not in fear of his safety andOfficer did not be
lieve vials were "fruits or instrumentalities"of
violation. Held no right to search and vials
shouldhavebeensuppressed.

SEARCH AND SEIZURE,SCHOOLS
In re F.B., 658A.2d 1378 Pa.Super.Ct. 1995

Juvenilewas arrestedfor possessingweaponat
school following uniform search conductedas
part of school-widesearchfor weapons.Juvenile’s
motion to suppressthe weaponwas deniedand
he appealed arguing the search violated his
fourth amendmentright againstunreasonable
searchesandseizures.The juvenile arguedthat
the first partof the two prongtestestablishedby
the United StatesSupremeCourt hadnot been
met:thesearchmustbejustified at its inception.
The Superior Court held that the search was
justified at its inceptionbecauseof the high rate
of violencein thePhiladelphiapublic schoolsand
becausethereis no way to know which students
arecarryingweapons.

TRANSFER,BURDEN OF
PROOFIPSYCHOLOGICAL EVALUATION

Peoplein re A.D.G.,
895 P.2d1067 Cob. Ct.App. 1994

Juvenile was chargedin delinquencypetition
with manslaughterandprohibiteduseof a wea
pon. Thejuvenilecourt deniedPeople’smotion to
transfer the case to district court. Peopleap
pealed.The Court of Appealsheldthat duepro
cessdoesnot require "clear andconvincingevi
dence" in transferhearings.The Court went on
to point out thattransferdecisionsareleft to the
juvenile court’s discretion.The Peoplealso
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arguedthat thejuvenile court shouldhavecom
pelled the juvenile to submit to a psychological
evaluationand that it erred in failing to use
against him his refusal to submit to such an
examination.The Court of Appealsheldthat the
juvenile’s fifth amendmentprivilege prohibited
thejuvenilecourt from compellinghim to submit
to apsychologicalevaluationfor transferhearing
purposesandfrom usinghisrefusalagainsthim.

DISCOVERY, PROSECUTOR’S RIGHT TO
Clinton K v. People,

44 Cal.Rptr.2d140 Cal 1995

Held on appealthat prosecutorentitled to reci
procal discovery prior to a "fitness hearing"
underWelfare andInstitutionsCode707. Prose
cutor requestednames and addressesof wit
nessesto be called at hearings,relevantwritten
or recordedstatementsof witnesses,reportsof
expertsto be called at hearing,resultsof phy
sical and mental examinationsto be used at
hearingandanyreal evidenceto be offered.Pro
secutoronly requiredto make generalshowing
that suchevidencewouldpromoteascertainment
of the truth and save court time 2 just causes
for granting defendant discoveryunder Penal
Code.

DISPOSITION, RESTITUTION
In re WelfareofD.D.G.,

532 N.W.2d 279 Minn. Ct. App. 1995

Juvenilewas adjudicateddelinquent in district
court, after he admittedto one count of inter
ferencewith theuseof publicproperty,stemming
from juvenile’s phoning in a bomb threat to
school. Juvenileappealed.The Court of Appeals
heldthat: statuteproviding that victim of crime
has right to receive restitution, a generalpro
vision, prevailedoverthe earlierenactedspecial
provision stating that court may order child in
juvenile delinquencyproceedingto pay restitu
tion if child violateslaw resultingin damageto
"person or property." Thus, juvenile could be
ordered to pay restitution to school, including
amountof rewardschoolofferedfor information
aboutbombthreatsandwagesofcustodianswho
were paid for time not actually workedduring
school evacuation,even though there was no
damageto personor property.

Peoplein re J.L.R.,
895 P.2d11151Cob. Ct. App. 1995

Juvenilewasadjudicateddelinquentfor commit
ting acts that, if committed by adult, would
constituteaccessoryto murderin thefirst degree.
Juvenile’smotherwasorderedby district courtto
pay restitution to victim’s parents.Mother ap
pealed.The Court of Appealsheld that mother
could not be orderedto pay restitutionfor son’s
delinquentacts,sinceshewasnot properlynoti
fied or given opportunityto presentevidenceon
issueor challengeamountof restitutionsought.

DISPOSITION, COMMITMENT
FOR CONTEMPT OF COURT

In re T.L.L., 899 P.2d44 Wyo. 1995

T.L.L. placed in custody of parentsbut under
protective custody of Family Services with
restrictions on behavior. T.L.L. then found in
violation of court’s orderandcommittedto girl’s
camp. Criminal contemptas definedby statute
permitsimprisonmentfor not morethan90 days
or fine of not more than $500.00. As no addi
tional delinquencypetitionwasfiled, T.L.L. could
not be committedto state.

SENTENCING, LIFE SENTENCING
Statev. Pilcher,

655 So.2d636 La. Ct. App. 1995

Defendantwasconvictedof two countsof second-
degreemurderand appealed.The Court of Ap
peals held that two consecutivelife sentences
withoutbenefitof parole,probationor suspension
of sentencefor fifteenyearold juvenile convicted
of doublemurderwasnot unconstitutional,even
thoughjuvenilewaspreventedfrom assertinghis
age asa mitigatingfactor.

REBECCA BALLARD DILORETO
AssistantPublic Advocate
100 Fair OaksLane, Suite 302
Frankfort, KY 40601
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Medical Examination for Sexual
Abuse: Have We BeenMisled?
Thegrowing recognitionof sexualexploitationof
children hasbroughtspecialproblemsin deter
mining whetheranallegedabusehasin fact tak
enplace.Unlike victims of othercrimes,the sex
ualbatteryvictim maynot complainimmediate
ly. The victim maybe inarticulateor feel intimi
datedby the perpetrator.Theremaybe no obvi
ous physicalevidenceof abuse.

Equally difficult, the "victim" may in truth have
beenled to believehe or shewasabusedthrough
the useof leadingandsuggestivequestioning.In
such casesfalse accusationsare not necessarily
lies, becauseimproperquestioningmay lead a
child to sincerebut incorrectbeliefs. 10’

Facedwith suchproblems,police and child pro
tectionworkers naturally hope for a way to re
solve thesespecial difficulties that may protect
the child molesterin onecaseandfalsely accuse
an innocentpersonin another.

Not for thefirst timeandundoubtedlynot for the
last, we haveturned to doctorsto relieveus of
the uncertainty.And so greathasbeenourdesire
for resolution,for "science"to cometo the rescue,
thatwehavebeenonly too happyto acceptwhat
evera small numberof the doctorshaveoffered.
With few exceptions44,47, 48, 69 medicalliter
aturehasfailed adequatelyto questionwhether
doctors’offeringsarelegitimatemedicalevidence
or merespeculation.2

SomeClarification

A good beginning is a recognition that sexual
abuseis not a "diagnosis."It is an event.Evena
highly suspiciousfinding, suchas thepresenceof
a diseasenormally transmittedthrough sexual
contact,does not automaticallymeanthat one
canassertwith confidencethat sexualcontactor
abusehasoccurred.Medical findings maybeim
portantin supportingor negatingallegedevents,
but a finding of sexualmolestis a legal - not a
medical - conclusion.

The confusionbecomesacutewhenthe methods
normally usedto reacha diagnosisin a non-
adversarial, clinical situation are carelessly
adoptedin a legal investigation.Takefor exam
ple, the "history." In medicine,statementsmade
by patientsor family aregenerallytakenat face
value. Allegations of criminal conduct, on the
otherhand, should be investigatedratherthan
assumedcorrect. If a doctor hearsan allegation
and writes it down as "history," he or shehas
madenot a "finding" but hasmerelyrepeatedan
allegation. This might seem obvious, yet it is
commonfor doctorsto makea "diagnosis"of sex
ual abuse,relying heavily on what they call a
"history" - asgivenby an accusingadult or by an
investigator. Normal ano/genitalexaminations
are no helpin establishingmolest. The findings
from suchanexaminationarefrequentlytermed
"consistentwith" sexualabuse,but rarely is such
an assertionfollowed by a statementindicating
thatanormal examinationis equallyconsistent
with no abuse.Take, for example. the casein
which the doctorwrote:

The normal size of her vagina is not an
uncommonfinding in girls who havebeen
fondled although not deeply penetrated
into the vagina. This finding is still
consistent with someone attempting to
stick their finger into the vagina.

Given that the medical examinationsof many
actual victims of molestationwill be normal,it
follows that everychild’s anatomyis "consistent
with" molest - becausenormal anatomyis also
consistentwith non-traumaticmolest.

The confusion deepenswhen thesetwo "non-
findings" - "history of molest" and "physical
examinationconsistentwith molest" - are com
bined.The truth-seekingprocessis doomedwhen
investigatorslearnthat medicalexaminershave
madea "diagnosis"of sexualabusebasedon the

Sexualabuseis not a
"diagnosis." It is an event.
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"history" and on a medicalexaminationsaid to
be "consistentwith the history." Suspicionscon
firmed, investigatorsare hardly likely to con
tinue with avigorousandunbiasedinvestigation.

Next, it shouldbe rememberedthat "normality"
alwaysmeansa range. Partsof the body vary in
detailfrom personto person.Whetherexaminers
maysafelyi.e., reliablyequatephysicalfindings
with prior traumawill dependon whethercon
trolled studieshave documentedthe range of
"normal" anatomy.

Finally, a note on "experience."Experience,like
consensus,is not enoughto movefrom conjecture
to science. Feedback,i.e. controlled testing of
ideasthroughresearch,is necessaryto be sure
that one’sexperienceis not filled with incorrect
notionsthat go unrecognized.Thousandsof wo
men,for example,underwentradicalmastectomy
becausehighly experiencedsurgeons,anddoctors
in general,believedit was the bestway to save
lives. Only subsequentresearchdemonstrated
that simple mastectomysavedasmanylives.

The situation is even worse when the doctor’s
opinion will itself influencethe ultimate findings
of the justice system.The courtsfrequently ac
cept Doctor X’s expert opinion that a child has
beenmolested.Despitebeing basedon findings
whichin truthdo not provemolestation,thisjud
icial finding then becomesthe confirmation
which makesthe doctor feel he can rely on "ex
perience."Such "confirmation" is, of course,sci
entifically meaningless.

And then there are the examinations,them
selves.

History of Exznninations for SexAbuse

Medical examinationsfor sexualabuseof child
ren, done long after the allegedfact, are a new
phenomenon.All but ahandfulof the articleson
this subject are from the 1980s. An early and
highly influential discussionby Woodling& Kos
soris65 Was acollaborativeeffort by a family
practitionerandadistrict attorney.This article
listedfindings claimedto indicateabuse,includ
ing anumberof findings thatareeitherextreme
ly non-specificor open to subjectiveinterpreta
tion by the examining physician: perihymenal
erythemaredness,tightnesstoo much or too
little of pubic or anal muscles, tense rectal
sphincter,anal fissures,andhymenalirregular-

ities interpreted as either "transections" or
evidenceof scarring.

In support of thesealleged indicators of prior
sexual contact, the physician coauthoroffered
only his "experience,"which, he wrote,

suggeststhat only forced penile pene
tration causesactual transectionof the
hymen or perihymenal injuries. Chronic
molestationor repeatedcoitus will result
in multiple hymenal transectionswhich
eventually heal and leave multiple
roundedremnantspresentbetween3 and
9 o’clock.3 65

Whenagrowing numberof physiciansandnur
sesbeganto take a special interestin forensic
ano/genitalexaminationsof suspectedchild sex
ual abusevictims, thesenew specialistseagerly
absorbedsuch ideas, despite the lack of any
corroborativeresearch.

Take, for example, the "Training Syllabus" on
"Medical Examination of the SexuallyAbused
Child." 66 To the abovelist of supposedindi
catorsof molestwereadded"roundedscarscalled
synechiae,"which, "when magnified may show
neovascularization"prominent blood vessels.
Anotherunsupportedclaim: "The rectalsphincter
may manifest laxity or may reflexively relax
when stimulatedby direct contactwith an ex
amining finger, perianal strokingwith a cotton
budperianalwink reflex or by lateraltraction
of the buttocks."

As traineeswentbackto their communitiesand
in turnbecamethetrainers,suchuncorroborated
claims becamethe conventionalwisdom of the
"experts." This secondgenerationwrote more
articles - which passedalong the samealleged
"indicators" of molest. Conspicuousby their
absence,however,are any controlled datathat
showedthatthese"findings" werelimited to mo
lestedchildren. 5,6,7,8,12,13,16,22,24,26,27,28,
30,31,32,34,35,36,37,40,41,43,46,51,58,62.

Pediatriciansandother qualified physiciansre
fusedto do suchexaminations,deferringto those
few who claimedto be "specialists."Law enforce
ment and child protection workers quickly
learnedwhich examinerswere likely to make
findings supportiveof an allegation of molest.
Most often theseexaminers were attachedto a
"sex abuseteam."
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As of thiswriting, I havehad the opportunityto
readthereportsandtestimonyof suchexaminers
in casesinvolving 158 childrensuspectedto have
beenmolested.The confidenceexpressed,to the
effect that findings like thosementionedabove
are reliableindicatorsof molest,is usually very
high. Roundedhymenaledgesand analrelaxa
tion, to mention just two examples,are confi
dently assertedto be signs of molest, and only
molest.

Behind the scenes,however,doubtswere being
expressed.Perhapsfar fewerdoubtsthanscienti
fic cautiondictated,but nonethelessmoredoubts
than law enforcementofficials, judges,or juries
were hearing.Take, for example,a meeting in
April, 1985, duringwhich physiciansandnurses
came to learn how to examine children who
might havebeenmolested.

Dr. Woodling, whose very articles hadhelped
promotetheseunsubstantiatedclaims, acknow
ledgedthat

thereis a significantvariation in hymenal
types... [Wie needto realizethat hymens
are like people’s faces, there are lots of
variations...[T]hereareoftentimescutsor
transectionsbut they’re not traumatic,
they’rejust clefts that the child wasborn
with. ..and can in fact appear to the
untrainedeye asan old transection.67

Yet incountlesscasesexactlythesefindingswere
said to be unequivocal evidence of molest.
Another example is vaginal size. A paper by
Cantwell 6 is still cited as support for the
proposition that a vaginal opening size above
four millimeters is supportiveof molest. Wood
ling nonethelessacknowledgedthat this had"not
held true in our experience."67

Countlessjuries have heardexpert testimony
that analsphincterrelaxationis adefinite sign

"Normality" always meansa
range. "Specialists" have
seen a lot of children and
opined on which oneswere
victims of molest, but they
have no way of checking on
the accuracy of their con
clusions.

of sodomy,but Woodling admitted,"This is not a
hard test, that means in fact that you have
sexualabuse."67

At the samemeeting, the remarks of another
specialist,Dr. Astrid Heger,alsoshowedagreat
er willingness to acknowledge uncertainty: "I
think diagnosingsexualabuseon the hymenab
diameteraloneis a very dangerousthingto do....
[T]he samekid [may have] two different dia
meters,dependingon how you were looking at
her." 67

What emergesfrom thesemeetingsis the fact
that these"specialists"haveseena lot of child
ren and opinedon which ones were victims of
molest,but that theyhaveno way ofcheckingon
the accuracyof their conclusions.And evenwere
they to agreeon how to interpret a particular
finding, this doesn’tmeanthey arecorrect;only
controlled researchwill allow them to decide
whether a particular finding is indicative of
molest.

Dr. RoberttenBensel,a physician long involved
in the effort to increaseawarenessof child abuse,
has commentedon the differencebetweencon
sensusandtrue scientific evidence.In response
to a 1985 Los Angelesconferenceat whichthere
wasan attemptto reacha consensusof positive
findings amongdoctorsdoingtheseexamination,
tenBenselwrote: "I am not comfortablewith the
reported‘consensusof positivefindings.’ This is
not the procedureof science;rather,it is simply
anagreementamongaselectgroupof physicians
invited." 61

It is remarkable,consideringthe attentionpaid
to sexualabuseof children in recentyears,how
little thedoctorsexaminingthe childrenandgiv
ing opinionsthat maysendapersonto prisonfor
life have done to validate the claims they so
readily makein ourcourts.Theheightenedinter
est in medicaldetectionof sexualabuseof child
ren has producedlots of articles, but little re
search.Eventhe"experts"seemto ignorethedif
ferencebetweennakedclaimsandtrue evidence.

In oneof my own cases,anurseexaminerdes
cribed "a healedV-shapedlacerationat the 12
o’clock position in the rectumindicatespenetra
tion from the outside." This nursewas faithfully
passingon what shehadlearnedin workshops
like thosementionedabove. No supportiveevi
dencewas cited.Asked to evaluatetheseclaims,
I commentedon the lack of anydata to support
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suchan interpretation.In response,lawyerssup
porting the allegation called on a pediatrician
specializingin such examinations.She backed
the nurse’sfindingsby citing severalarticlesthat
hadmadethe sameclaims. None of the articles
cited, however, contained reference to any re
search. In short,therewasno empiricalbasisfor
the assertionthatan examinercan differentiate
the sodomizedfrom the nonsodomizedby the
shapeof a perianallaceration. Once again,un
supportedclaims were passedoff as medical
evidence.4

Consensusis no substitutefor research.We need
to go beyondtradingopinionsandrestatingun
supportedclaims into the world of research
findings.

In Searchof Research

Scarceasthey mightbe, we arenot totally with
out researchfindings.And whatwe do havedir
ectlycontradictsthe claimsmadein recentyears
by the small numberof examinersso regularly
consultedby law enforcementandchild protec
tion investigators.

Onestudyattemptedto comparethreegroupsof
girls: 1 abused;2 non-abusedand asymp
tomatic;and3 non-abusedbut with symptoms.5
15 Presenceor absenceof twentygenital find
ings wererecordedon eachchild. Theseincluded
hymenalclefts, hymenalbumps,synechiaetis
suebands,labial adhesions,increasedvascular
ity and erythemaredness,scarring, friability
easy bleeding, rounding of hymenal border,
abrasions,anal tags, anal fissures, condyloma
acuminatevenerealwarts-exactlythe kinds of
findings being attributed to sexual abuse in
courtsacrossthe land.

Theirfindings: "The genitalfindings in groups1
and3 wereremarkably similarTherewasno
differencebetweengroups1 and 3 in the occur
rence of friability, scars, attenuation of the
hymen,roundingof the hymen,bumps,clefts,or
synechiaeto thevagina."Conclusion?Thesefind
ings are not specific to, and therefore do not
indicate, and thereforedo not form abasis for
anydefensibleassertionthatmolestationhasor
hasnot occurred.

While the Emansstudydoesreportthat only the
abusedgroup showedhymenaltearsandsyne
chiae bands in the vagina, doubts about this
areraisedby. the resultsof the only otherre

searcheffort done so far. McCann, Voris, and
Simon6 have taken a different approachfrom
Emans’group. They havetakenon the very ne
cessarytask of trying to establishthe range of
ano/genitalanatomyin normalchildren.Without
suchdata, the "findings" so regularlyattributed
to molestareessentiallymeaningless.Thatthere
areas yet no otherpublisheddataon this is it
selfhighly significant.

McCannandhis colleaguesexamined300 pre
pubertal children carefully screenedfor non-
abuse.They concludedthat many of the things
currentlybeingattributedto molestare present
in normalchildren. In particular:

* Vaginal opening size varies widely in the
samechild, dependingon how much traction
is appliedand the positionof the child while
beingexamined.7

* 50 % of the girls had what McCann calls
bandsaroundthe urethra.8

* 50% of the girls hadsmall less than2mm
labial adhesionswhen examinedwith magni
fication colposcope.25% had larger adhe
sionsvisible to the nakedeye.

* Only 25% of hymensare smoothin contour.
Half are redundant,and a high percentage
are irregular.

* Whatareoftencabledcleftsin thehymen,and
attributedto molest, were presentin 50% of
the girls.

Referringto histeam’sassumptionsat theoutset
of their study. McCanncommented.

We were struck with the fact that we
couldn’t find a normal. It took us three
yearsbeforewefoundanormalor whatwe
had in our own minds as a preconceived
normal.... [you seealot of variation in this
areajustlike anyotherpart of the body....
We need a lot more information about
kids.... [w]e founda widevariety....[un the
literature, they talk about...intravaginal
synechiaeand it turns out that...we saw
them everywhere....We couldn’t find one
that we couldn’t find thoseridges....When
doesnormal asymmetrybecomea cleft? I
don’t know.9
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Anal examinationswere equally revealingof a
good dealmorevariationamongnormalchildren
thanassumed:

* 35% of childrenhadperianalpigmentation.

* 40% hadperianal redness.The younger the
age group,the more likely this finding.

* Onethird of thechildrenshowedanaldilation
lessthan30 secondsafterbeingpositionedfor
the examination.

* Intermittentdilation, saidby someto beclear
evidence of molest, 30 was found in two
thirds of the children.

RecallingthatEmanshadfound that abusedby
"history" at leastgirls wereremarkablysimilar
to non-abusedbut symptomaticgirls infections,
rashes, etc., hymenal tears and intravaginal
synechiaewere said to be found only in the
abusedgroup.

We cannow see that McCann’sfindings contra:
dict both these alleged differences between
molestedand non-molestedchildren. McCann
saw no way to distinguishbetweena healedhy
menal tear and "normal asymmetry."He also
routinely saw "intravaginal synechiae" in his
populationof normal girls.

What little researchexists,then, shows that a
smallgroup of self-appointed"experts"hasbeen
given an undeservedcredibility by an all-too-
eager law enforcementand child protective
bureaucracy,who, lackingsuchexpertiseof their
own, look to the medico-scientificcommunity for
impartial and reliableguidance.Thesedoctors
havemisledthe courts,falsely"diagnosed"sexual
abuse,anddamagedthe lives of countlessnon-
abusedchildren andfalsely accusedadults.’°

In short, pseudo-scienceis presentlypassingas
medicalevidence.

A Review of 158 Examinations

Currentmisdiagnosisis fundamentallywarping
investigations.I haveasof this writing reviewed
221 casesof allegedchild sexual abuse.Some
caselhave included dozensof children, so the
totalnumberof childrenis muchhigher.In these
cases,158 childrenhadbeenexaminedby aped
iatrician or nurse.In all but ahandful, only one
examinerwas permittedto examinethe child, a

practicewhich surelyneedsrevising in light of
the currentstateof the art.

Of the 158 children,49 were boys and 109 girls.
They rangedin age from oneyear10 monthsto
13 years old. The age distribution is given in
Figure 1. With no scientific way to know which
children were in fact abused,we cannot keep
scoreon thepercentageof falsepositiveandfalse
negativeexaminations.We can, however,look to
seewhetherfindings describedby McCannin the
single studyof normal children are being attri
butedto prior sexualabuse.

Figure 2 tabulatesthosefindings said to indi
cate genital abuse of girls." Comparingthese
findings with what McCannfound, we see that
nearlyall the findings attributedto molestwere
in fact found by McCannin substantialportions
of the normal children he examined.They are
alsothe findings whichEmansfound in allegedly
molestedchildrenbut alsofound in girls with no
evidenceof molest,but who sufferedothertypes
of medicalproblems.
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Even the few findings Emans claims distin
guishesmolestedfrom non-molestedbut other
wise symptomaticgirls, such as hymenaltears
and intravaginalsynechiae,havebeenfound to
be unreliable.McCann’steamfound, as already
mentioned, that it was impossibleto tell the
difference between"normal asymmetry" of the
hymenanda hymenal "tear," and that he saw
intravaginal synechiae"everywhere"when the
normalchildrenwere examined.

Figure 3 tabulatesthosefindings said to indi
cate anal abuse.’2Once again, we should first
make useof the only study of normal children
available,McCann’s, to evaluatethesefindings.
Both hyperpigmentationand anal relaxation
werefoundin manyunmolestedchildren.Venous
congestionwasverycommon,aswerethickening
of analfolds. This leaves"scars"and"fissures"as
the major finding said by some examinersto
indicateanal abuse.

Several factors raise serious questions about
whetherthesefindings are reliable. First, it is
not uncommonfor the scarsdescribedto be so
small one or two millimeters as to be visible
only with the useof the colposcope.’3Also, we
haveno dataon how frequentthesefindings will
be found if normalchildrenareexaminedunder
magnification,particularlyif theexamineris not
told aheadof time that the child to be examined
is brought in for a sexual abuse examination.
Specksof one or two millimeters maybe easily
called "scars,"but are hardly reliableindicators
of prior trauma. As Paul 48 has written,
"[T]here is no evidential value in the finding of
these tiny areasof scar tissue, for they are
certainly not indicative of any form of sexual
abuse.To honorthem asbeingindicativeof sex
ual abuseis to dishonorthe administrationof
justice."4

Are "fissures"anymore reliableas an indicator
of molest?Just as in other parts of the body,
take chappedlips, for examplefissures may
occurfrom many,causes.42 Infectionandsec
ondaryscratchingarecertainlya primeexample.
Thus, fissures are too non-specific to reliably
indicateanal abuse.

In thosecasesI havereviewed wherea second
examinationof thechild wasallowed,it wascom
mon for oneexaminerto describefissuresand/or
scarswhere the next examinersaw none; and
thiswasparticularlytrue if the secondexaminer
hadnot hadachanceto see the first examiner’s
findings.

Confusionin Laboratory

Over-interpretationof datais not,unfortunately,
confinedto the physicalexaminationof the child.
Laboratorydataarefrequentlybeinginterpreted
in ways which are not medically justified.

Gonorrheaof the throat, for example, is easily
confusedwith otherorganismswhich occurnor
mally. 1,64 Evengenital gonorrhea,which ob
viouslyshouldleadto themostsearchinginvesti
gation of possiblesexual abuse,may not inevit
ably becausedby adult sexualcontact.17,18,19,
21,23,38,39,45,49,57.

Condyloma acuminate so-called "venereal
warts" in children do not necessarilyprove
molest, despitefrequent court testimonyto the
contrary. 4,11,53,54,56,60 Chlamydia false-
positivesarea risk with antigenscreeningtests,
yet many personshave been accusedon this
basis. 20,25 Other organismsmay infect the
genitalsof children,but insufficientdataexistto
automaticallyassumemolest.2,3,33

SuggestedReforms

The medicalcommunity should first speakout
forcefully, alerting the community to the fact
that unwarrantedconclusionsare being drawn
by asmallgroup of practitioners.

Researchwhichgeneratescontrolleddatais long
overdue.StudiessuchasMcCann’smustbe rep
licated for all age groups,so that standardsof
normalano/genitalanatomyareestablished.Ex
aminersshould not be limited to thosewith a
"special interest"in sexualabuse,for theyhave
alreadydemonstrateda profoundbias.
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Beyond such studiesto establishthe range of
normalanatomy,weneedstudieswhichcompare
molestedwith non-molestedchildren.Thosestud
ies which have claimedto do this have in fact
simply relied on the judgment of the referring
agencyas to which childrenweremolestvictims.
6,7,15,16,22,24,27,30,35,40,41,43,55,58,62This
ignores,of course,the well establishedfact that
falseaccusationsof molest are amajorproblem.

Studieswhich comparemolestedchildren with
normals must limit themselvesto children de
monstratedconvincingly to havebeenmolested.
This will be difficult, for court findings are not
necessarilyaccurate.If, however,this difficulty
is ignored,andan unknownnumberof children
examinedandassumedto be molestedhavein
fact not beenmolested,the datawill continueto
be asmeaninglessas they arenow.

Meanwhile,the courtsneedto modify their cur
rent practice. The current assumptionthat a
secondmedicalexaminationis unnecessarymust
be re-evaluated.Opinions not accompaniedby
photographsshouldbe viewedwith suspicion.

Both lawyers andjudges should recognizethat
medicalinterpretationsbeingmadeby afew doc
torsarenot well acceptedin the generalmedical
community.Appealscourtsmustbetaughtthat
convictionsbasedin wholeor in part on accept
anceof suchunscientificclaims aresuspect.

Physical examiners should not interview the
child to get a "history" of possibleabuse.This
may influencethe child andbiasthe examiner’s
subsequentfindings andinterpretations.Exam
inersshouldbe told only thatacarefulano/gen
ital examinationis required.When findings are
conveyedto family membersor law enforcement,
over-interpretationsmustbe avoided.All parties
shouldbe carefulto rememberthat sexualabuse
is rarely determinedby physical examination
alone.Thoroughinvestigationis required.

Only when the medical community recognizes
andspeaksout againstthe currentperversionof
the true state-of-the-artwill the courtsandlaw
enforcementrespond.No sign of such an outcry
from the doctorsis on the horizon. Their deep
sleep will end, it seems,only when concerned
citizenstakeup the trumpetto awakenthem.

LEE COLEMAN, M.D.
Adult, Child, Family Psychiatrist
1889 YosemiteRoad
Berkeley,California 94707
Tel: 415 527-7512

Dr. Colemanpractices psychiatry in Berkeley,
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prosecutionanddefense.He is the authorof THE
REIGN OF ERROR: PSYCHIATRY, A
AUTHORITYAND LAW1984.

Thisarticle wasfirstpublishedin Issuesin Child
AbuseAccusations,Vol. 1, No. 3, Summer1989.

Footnotes

‘Numbersin parenthesisreferto thenumberedreferencesat
the closeof the article.

‘As this articlewent to press,Child Abuse& NeglectPerga
mon Presspublished an issueVol. 13, 1989 devotedto
examinationsfor sexualabuse.The editor’s introductionwas
entitled, "The More We Learn. The Less We Know ‘With
ReasonableMedical Certainty."

"clock" reference is an arbitraryconvention used to
describelocation. If theorifice is imaginedasorientedasper
a clock face, 12 o’clock would be at the top of the opening,6
o’clock would be at thebottom, etc.Whetherthechild is ex
aminedin supinefaceup or pronefacedownpositionmust
ofcoursehespecified.Woodlingwasreferringto examination
in supineposition.

‘Dr. DavidPaul, oneof the most experiencedexaminersfor
sexualabuse.haswritten: "[E]ven themostcarefulexamina
tion of afissure-healedor fresh-bymagnifyingglassor colpo
scope,cannotdifferentiatebetweena"natural" fissurecaused
by constipationandonethatwascausedby analpenetration."
47.

‘The study hasseriousflaws. The examinerswere not blind.
to whichcategoryeachgirl belonged;no information is given
on how certainit wasthat allegedmolestvictims were true
victims; andexaminerswerenot randomlyassigned.Instead,
theleadauthorwastheexclusiveexaminerof girls assumed
to be molested.Nonetheless,theauthorsdeservecredit for at
leastaddressingwhathasbeenignoredby so many others.
They concludedfrom their literaturesearchjust as I have
from my own that "no previousstudy hasreportedtheinci
denceof various’genital findings in girls."

‘This studyis not yet in print in toto; however,a partof the
datahas recentlybeenpublished.McCann,Voris & Simon,
Perianal Findings in Pre.Pubertal Children Selectedfor
Non-Abuse:ADescriptiveStudy,13 CHILD ABUSE & NEG
LECT 179-183 1989.This articlecontainsusefulcomments
on the need for caution in interpretinganal examination
findings.
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7Knee-chestposition subjectfacing table, kneesdrawnup, Becauseof inconsistentterminology usedby different exam-
andexaminationdonefrom therearleadsto differentresults iners,I haveincludedalternateterms in parenthesisin the
from thefrogpositionsubjectlying faceup with legsspread. tabularmaterial.

‘He hasheardthesedescribedas scarsindicativeof molest. ‘2Here, both boys andgirls areincluded.
SohaveI.

13j am unableto presentherea tabulationof the sizesof the
‘Dr. JohnMcCann,Remarksat a meetingsponsoredby the scarsin the casesreviewed,for most often no picturesare
Centerfor Child Protectionof theSanDiego Children’sHos- takenandno measurementis taken.
pital, SanDiego,Calif., January21-24, 1988.

"For commentsin a similar vein, seereferences9,29,52.
"To illustrate that such an assessmentis not an over
statement,let us briefly review what happenedin what I References
style "The Debaclein Cleveland,"an English town in which
two pediatriciansrelied on their certainty that analrelax- 1. Alexander,ER., Misidentification of sexually transmittedorganismsin

ation meant"buggery"sodomy. . children:medicolegalimplications.Pediatr.Infect.Dis.J.,7:1-2, 1988.

2. Bargman, H., Genital mollusculm contagiosuni in children: evidence?
HobbsandWynnehadreportedin theBritish journal Lancet Calif Med.Assocj.135, Sept. 1, 1986,p.432433.
that "Dilatation andIor reflex dilatation of the anal canal"
werenot seenin normalchildren,andindicatedsodomy.They 3. Bartley, DL, Morgan, L., Rimsza, MA, Gardnerella vaginalis in

prepubertalgirls, Am. J. Ths.Children, v. 141, p. 1014,Sept. 1987.addedthat, "In addition to reflex dilatation, we havealso
seenalternatecontractionandrelaxationof the analsphinc. 4. Bender,M. E.. New conceptsof condyloma acuminatein children,Arch.
ter or ‘twitchiness’without dilatation. In ourexperiencethis Denn.,v. 122, Oct. 1986,p. 1121.

also indicatesabuse."30
5. Berkowitz,C. D., Elvik, S. L, Logan, M. K., Labial fusion in prepubescent

girls: a markerfor sexualabuse?Am. .1. Obat.Gyn. V. 156, #1. p. 16.
Despite the fact that HobbsandWynne presentedno con
trolled data supporting these notions, their claims were 6. Cantwell, H. B., Vaginal inspectionasit relatesto child sexualabusein girls

acceptedas uncritically in Britain as similar oneshere.The underthirteen,Child Abuse& Neglect,v. 7, p. 171, 1983.

catastrophiceventswere later descnbedin a governmental 7 Cantwell,H. B., Update on vaginal inspectionsasit relates to child sexual
report50: abusein girls underthirteen,Child Abuse& Neglect,v. 11, p. 545, 1987.

"Dr. Higgs had, in the-summerof 1986...suspectedsexual 8. Chadwick,D., Reportofthe physicalexaminersgroup, presentedto national
summitconferenceon diagnosingchild sexualabuse,LosAngeles,Oct. 18-20.abuseandon examinationsawfor the first time thepheno

menonof whathasbeentermed‘reflex relaxationandanal 9. Clayden,G., Anal appearancesand child sex abuse,Lancet, Mar. 14, 1987,
dilatation.’ Shehadrecentlylearnedfrom Dr. Wynne...that p. 620.

this sign is foundin children subjectto analabuse..."
10 Coleman,L., Hasa child beenmolested?California Lawyer, July 1986.

Higgs anda colleagueWyatt soonwerediagnosingchildren ii De.Jong,A.R.,Condylomaacuminateinchildren,Am,J.Dis,Child,v.136,Aug.
right andleft asvictims of sodomy.Sosureweretheyof their 1982, p. 704.

conclusionsthat when the finding disappearedandthenre
12 De.Jong,AR., The medical evaluationof sexualabusein children, Hosp. &turned,andtheallegedperpetrator-hadhadno contactprior Comm.Psychiatry,May 1985,v. 36, #5, p. 509.

to thereappearance,theypresumedasecondsodomyby adif
ferentperson!In onecase,by thetime of thefourth reappear- 13 Elvik, S.L.Berkowitz,C.D.,Smith Greenberg,C., Child SexualAbuse:The

ance of the anal relaxationin one child, the grandfather, roleof the NP, NursePractitioner,Jan.1986, p. 15.

father,and,finally, thefosterparentshadall beenaccusedof 14 Emans,S.J., The gynecologicalexaminationof the prepubertalchild with
sodomizingthe child. vulvovaginitis: use of the knee chestposition, Pediatrics,v. 65, #4, April

1980, p. 758.

Before this farce played itself out, Higgs and Wyatt had
15 Emans,SJ.,Woods, ER., Flagg, NT., Freeman,A., Genital findings in"diagnosed"sexualabusein 121 children from 57 families, sexuallyabused,symptomaticand asymptomaticgirls. Pediatrics,v. 79, #5,

overa periodof 5 months.In thetypical case,thechild would May 1987, p. 778.
be removedfrom the parentsandthen subjectedto regular
"disclosurework" interviews. 16 Enos, W.F., Conrath,BA., Byer, J., Forensicevaluation of the sexually

abusedchild. Pediatrics,v. 78, #3 Sept. 1986,p. 385.

Eventually, outragedparentswere able to arrangesecond 17 Folland, D.S., Burke, RE., Hinman, A,R., Schafiher, W., Gonorrheain
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Plain View

UnitedStatesv. Riggs
70 F.3d913

This case demonstratesthe thin protection
provided by the warrant clauseof the Fourth
Amendment. Here, the police in Hamilton
County, Tennessee,received information that
Biggs was in a local motel room. A fugitive
warranthadbeenissuedon Biggs. Surveillance
outsidethe motel and in the room next door to
the motel was established.Nothing happened
until Biggs went to his truck which was parked
between20-75 feet away from his open motel
room door. The policearrestedhim at his truck,
and then proceededto conduct a "protective
sweep"of his room, finding a gun in an opened
suitcase.Biggs was later convicted of being a
convicted felon in possessionof a firearm. His
motion to suppresswas deniedby the district
court.

The Sixth Circuit affirmedin an opinionpenned
byJudgeMerritt andjoinedby JudgeDaughtrey.
The CourtheldthatunderMaryland v. Buie,494
U.S. 325 1990, the police had sufficient
articulablereasonsfor conductingthe protective
search. The officers had testified that they
neededto searchBiggs’ motel room becausethey
had received information that anotherperson
was expectedto join Biggs, that the motel room
door was left opened,andthat on two previous
occasionswhenBiggshadbeenarrestedanother
personhad been nearbywith a weapon. The
Sixth Circuit found theseto be reasonablerea
sonsandaffirmed the lower court.

JudgeWeilford dissented.He found the reasons
articulatedby the officers to be unpersuasive.
"Searchingfor weaponsor accomplicesin ahome
or residencewhere officers have a reasonable
suspicionof dangeris one thing--enteringand
searchingamotel room asmuchas75 feet away
from the sceneofarrestof anunarmedsuspectis
another."

This is an unfortunatedecision. Here the maj
ority treatedthe motel room as no morethana
mere vehicle which can be searchedwithout a
warrantwith apassingarticulated"safety" rea
son.Whathappenedis that amanwasarrested

20-75feet awayfrom his
"house"and thereafter
the policewent into his
house,without awarrant,
andsearcheduntil they
foundevidenceusedto con
vict the defendant.Stretch
ing the "protectivesweep"thisfar -- to the point
of beingallowedto enterahousewhenthearrest
occursoutside-- operatesto obliteratethe rule.

United Statesv. Erwin
71 F.3d218

A call camein to the LivingstonCountySheriffs
Office that a drunk driver was on the highway.
An officer went to the location and found some
onewhometthedescription.However,aninvest
igation revealedthat while he was nervous,he
gaveno indication of being drunk. A pat down
searchrevealedapager,moneyandfood stamps.
During the pat down,the Deputynoticedacellu
lar phoneanddrugparaphernaliain the car.The
Deputy then asked the defendantif he could
searchthecar, andthe defendantagreed.A kilo
gram of cocainewas found.

After the motionto suppresswasdenied,a condi
tional plea was enteredand an appealtakento
the Sixth Circuit.

In an opinion written by District JudgeMatia
andjoinedby JudgeJones,the Court reversed.
The Court held that becauseErwin was found
not to be intoxicated,he hadto have beenre
leased."[TIhescopeof activitiespermittedduring
an investigative stop is determinedby the cir
cumstancesthatinitially justified the stop...Once
the officers satisfiedthemselvesthat Erwin was
not operatinghis vehicleunderthe influenceof
alcohol or narcotics, Erwin should have been
released."

JudgeRyan in astrongand lengthydissentde
fined the issue in a radically different way,
sayingthe issuewasnot oneof the scopeof the
investigativedetention,but ratherwhether the
consentwas voluntarily given. JudgeRyan be
lievedthat theinformationgainedby the officers
duringthe initial stopjustified the continued

ErnieLewis
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detentionof Erwin, or at aminimumallowedthe
officersto askErwin to consentto a searchof his
car. "The Constitution does not prohibit a law
enforcementofficer from engagingan individual
in conversation;andthat is not lessso whenthe
conversationincludes a requestfor consentto
conductasearchof theindividual or hisvehicle."
Becausethe consentwas voluntary, the search
wasreasonableandthus constitutional.

The Short View
1. Peoplev. Redinger,906 P.2d81 1995.
The police stoppeda motoristfor failing to have
a licenseplate on his car. Once he stoppedhim,
however,he sawatemporaryplate. Ratherthan
letting themotoristgo,however,thepoliceofficer
askedfor the driver’s license,registration,and
proof of insurance.When drugs fell out there
after, the defendantwas arrested.The Colorado
SupremeCourt held this violated the Fourth
Amendment,sincethe detentionof the motorist
continuedafter the reasonfor the stop ended.
"When,ashere,thepurposefor which theinvest
igatory stop was instituted has been accomp
lishedandno otherreasonablesuspicionexiststo
supportfurther investigation,thereis no justi
ficationforcontinueddetentionandinterrogation
of citizens."

2. Smith v. State, 666 A.2d 883 1995.
Where the police pat down an individual they
haveseenput somethingin his waistband,and
fail to find aweapon,it violatesthe Fourth

Amendmentthereafterto pull out the shirt to
pursue the search. Thereafter, cocaine, dis
covered when the shirt was pulled out, was
seized in violation of the Fourth Amendment
underTerry v. Ohio, 392 U.S. 1 1968.

3. Statev. Foster, 905 P.2d 1032 1995.
Wherea citizenis arrestedoutsideof hiscar, the
car may not be searchedincident to his arrest,
eventhoughthe arrestwas for driving on a sus
pendedlicense. AnalyzingNew York v. Belton,
453 U.S. 454 1981, the Court said that the
"objective and the virtue of the Belton decision
was to obviate uncertainty in applying the
Chimel ‘lunge area’rule to automobilesearches...
[‘W]e conclude that the Belton objectives and
FourthAmendmentprinciplesarebestservedby
limiting Belton’s application to searches of
automobilesthatwereoccupiedby thedefendant
at the time of arrestwhen the police signalled
the driver to stop or when contactbetweenthe
police and the defendant was otherwise
initiated."

ERNIE LEWIS, AssistantPublic Advocate
Director, DPA RichmondOffice
201 WaterStreet
Richmond,Kentucky 40475
Tel: 606 623-8413
Fax: 606 623-9463
E-mail: richmond@dpa.state.ky.us
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From What is a Public Defender?written by the classesof Mrs. Ponder,Mrs. Graves,Mrs. Coffey,
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This is an updateofpage 47 of TheAdvocate’sSpecialIssueon Evidence& Preservation,Vol. 16, No.
6 Jan. 1995.
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26 F.3d 1392 6th Cir., 1994

Sharpv. Commonwealth,Ky.,
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Ask Corrections

QUESTION 1:
My client has receiveda restorationof civil
rightsissuedby theGovernorof Kentucky.He
is planningto moveto anotherstate.Doesthe
KentuckyRestorationof Civil Rightsapply to
his ability to vote in that state?

ANSWER 1:
Somestatesdo not recognizeanotherstate’s
restorationof civil rights. Your client should
contacttheAttorney General’sOffice, or Gov
ernor’s Office, in that state to see if the
restorationof civil rights issuedby Kentucky
would allow him to voteandholdpublic office
in that state. It may be necessaryfor your
client to apply for a restorationof civil rights
with the Governor’s Office in the state of
residencein orderto vote in that state.

QUESTION2:
My client is seekinga pardonby the Gover
nor. What impactwould a pardonhaveon my
client?

ANSWER 2:
A pardon is defined as the excusing of an
offensewithout exactinga penalty;a release
from the legalpenaltiesof an offense; or an
official warrantof remissionof a penalty.

If your client is currently incarceratedand
receivesa pardonfor that offense,he would
be released from further service of that
sentence.The Department of Correction’s
records would reflect the issuance of the
pardon.

If your client is not currently incarcerated,
but has previously completedthe serviceof
his sentence,his recordswith thedepartment
would reflect the subsequentissuanceof the
pardon.

QUESTION 3:
My client is consideringrequestingapardon,
or clemencyby the Governorbecauseof the
circumstancesinvolved in his case. He is
currentlyincarceratedservingasentencefor
murder. What impact would a pardon, or
clemencyhaveon my client?

ANSWER3:
If he receiveda pardonof the entire sentence,
he would be released from departmental
custody.

Clemencyis consideredan actor instanceof
leniency.In thecaseof clemencythe Governor
would determinethe extentof leniency given.
Your client’s sentencecould be commutedin
its entirety, or a portion of his sentencemay
be commuted. The Governormay commute
his sentenceto alessersentence,commutehis
sentenceto for time served.

LARRY O’CONNOR
DepartmentOf Corrections
OffenderRecordsBranch,5th Floor
Frankfort, Kentucky 40601
Tel: 502 564-2433
Fax: 502 564-1471

DAVID E. NORAT
Departmentof Public Advocacy
100 Fair OaksLane,Suite 302
Franlcfort,Kentucky 40601
Tel: 502 564-8006
Fax:502 564-7890
E-mail: dnorat@dpa.state.ky.us
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Funds for DefenseDNA Experts Required

This is the tenth in a seriesofarticles addressing
fundsfor independentdefenseexpertassistancein
light of the substantialnew funding available
statewideunder1994 amendmentsto KRS 31.185
and 31.200.

A review of the scientific thinking, the law and
common sensereveals that funds for defense
DNA expertsin criminal casesis necessary.

ScientistsRecognize
Needfor DefenseDNA Experts

A two yearcomprehensivestudyby the National
Authorities for Funds for ResearchCouncilof the NationalAcademyof Sci

DNA DefenseExperts ences, which by authority of its 1863 charter
grantedby Congressis required to advise the
federalgovernmenton scientific developments,
waspublishedApril 16, 1992entitled,DNA Tech-

* Cade v. State, nology in Forensic Science.NRC Report. The
658 So.2d550 Fla.App. 1995 studywasconductedby agroup of scholarshigh

ly regardedin medicine,scienceandlaw. It was
* DuBosev. State, undertakento evaluatethe controversieswhich

662 So.2d1189 Ala. 1995 eruptedin the scientific community concerning
deoxyribonucleicacid DNA methodology.The
report acknowledgescertain elementsof DNA

* Husskev. Comnwnwealth, methodologyare the subjectof continuingscien
448 S.E.2d331 Va.App. 1994 tific debate.This eminentpublicationwas forth

right in itsjudgmentthat dueto the complexities
* Polk v. Mississippi, whichunderliethemethodologyof DNA analysis

612 So.2d381 Miss. 1992 that defenseresourcesarecrucial:

Defensecounselmusthaveaccessto ade
quateexpertassistance,evenwhenthead
missibility of the results of analytical
techniques is not in question, because
thereis still a needto reviewthe quality
of the laboratorywork andthe interpreta
tion of results.When the prosecutorpro
posesto useDNA typing evidenceor when
it hasbeenusedin the investigationofthe
case,an expertshouldbe routinely avail
able to the defendant.If necessary,he or
sheshouldbe ableto apply for fundsearly
in the discoverystagesto retain experts
withoutashowingof relevancethatmight
revealtrial strategy.Wheneverpossible,a
portionof the DNA sampleshouldbe pre
served for independentanalysis by the
defense. NRC Reportat 147.
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CourtsRecognizeNeedfor DefenseExperts

Courts in Alabama, Mississippi, Virginia, and
Floridaagreewith the NationalAcademyof Sci
encesthat criminal defendantsare entitled to
their ownindependent,defenseDNA expertsand
the funds necessaryto employ theseexpensive
serological specialists.Nothing could be more
obviousin light of what is at stakein a criminal
trial and in view of the mythical persuasive
power of DNA results. SeePetterson,Indigent
Defense: DNA Experts for Indigents, The
Champion,Vol. 18, No. 10 Dec. 1994at 29.

Commonsensetells us that to insurefair deci
sionmakingandreliableresultsthe defensehas
to be given the resources"to develop the short
comings in the DNA methodologyusedby the
Commonwealth’switnesses,and to explain the
currentcontroversysurroundingthereliability of
the underlyingstatistics."Husske,infra, at 340.

When"zealousexpertsarenot forthcomingabout
the limitations and shortcomingsof DNA evi
dence, defenseattorneysmust be preparedto
identify andexplainthe relevantissuesin cross-
examination and with experts of their own."
Koehler,DNA MatchesandStatistics:Important
Questions,Surprising Answers, 76 Judicature
222, 229 1993.

A look at four casesshows the uniformity of
thinking on the necessity of funds for DNA
experts.

In Polk v. Mississippi, 612 So.2d 381 Miss.
1992 the defendantwasconvictedof two homi
cides and sentencedto two life sentences.Polk
analyzedAkeanddeterminedthatasamatterof
dueprocess"It is alsoimperativethat no defen
danthave[DNA] evidenceadmittedagainsthim
without thebenefitof anindependentexpertwit
nessto evaluatethe data on his behalf." Id. at
393.

In Husskev. Commonwealth,448 S.E.2d331
Va.App. 1994 the defendantwas convictedof
sodomy,rape, robbery andbreakingand enter
ing. A prosecutionDNA experttestifiedon direct
examinationat trial that the likelihood of a ran
domly selectedcaucasianbearingthe sameDNA
profile as the defendant’swas 1 in 700,000. On
cross-examinationthe state’s expert amazingly
said "there was no controversyin the scientific
community about the validity of the FBI [DNA]
database."Id. at 333.

The trial judge refusedto authorizefunds for a
defenseDNA expert but peculiarly did appoint
co-counselwho was representedas being "the
most knowledgeablememberof the local bar in
the areaof forensicDNA application."Id.

Husske reversedthe trial judge and observed
that Ake’s "touchstoneinquiry is the extentto
which the assistanceof an expert in this case
would havemilitated againstthe risk of error if
the expertassistancewere not provided." Id. at
335. The Virginia Court relied heavily on the
NRC Reportwhich found ongoingchallengesto
DNA methodologyin the scientificcommunity.In
light of thesecontroversies,the Court notedthat
"somestatesrecentlyhaveheldDNA statistical
computationsevidenceinadmissiblebecausethe
methodologiesdo not possess‘general accept
ance...in the relevantscientific community." Id.
at 338.

Husskeheld that the defendantwas entitled to
funds for a defenseexpert to reducethe risk of
error in the trial becausea defenseexpertcould:

1 testify to the databasecontroversy;

2 testify to the randommatchcontroversy;

3 assistin cross-examiningthe state’sDNA ex
pert’s technical analysis to diminish the
weight of that opinion;

4 attack the credibility of the state’s expert’s
disavowalof knowledgeof a databasecontro
versy; and

5 allow the defenseto raise doubts about the
strengthof the prosecution’scase.

Id. at 339-340.

In DuBosev. State,662 So.2d1189 Ala. 1995
the SupremeCourt of Alabamawas facedwith
the questionof whetherEdwardDuBosewas im
properlyconvictedof 3 countsof capitalmurder
becauseof the failure to afford him funds for
DNA defenseexperthelp.

First, the Court confrontedthe timelinessof the
requestfor funds. Threedays after DuBosewas
arrested,the defenseknew DNA would be used
by the prosecution,and the defenserequested
discovery of evidencerelevant to that testing.
The following month, the defenseinformed the
Courtthat it would not askfor expertfundsuntil
the state’sresultswereturnedover. Thedefense
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receivedtestresults4 monthslater, and did not
receive autorads and lab notes for another8
months.Nine monthsafter arrest, the defense
askedfor funds for DNA expertsand the state
contendedthat requestwasuntimely.

DuBoseheldit was"reasonablefor defensecoun
sel to wait for the prosecution’sresultsbefore
seeking expert assistance....The prosecution’s
DNA resultscould havebeenexculpatoryor in
conclusive, therebyeliminating the needfor a
defenseexpert. Until the autorads,laboratory
notes,andother datawere availableto the de
fense,therewas little, if any, assistancethatan
expertcould haveprovided." Id. at 1194.

Next, theCourtfoundadequatetheshowingthat
expert help was necessary.In analyzing the
necessity,the Court noted:

at. DNA hasremainedcontroversial;
.?. someexpertsseeDNA asanaccurateidentifi

cationmethod;
it. otherexpertsfind DNA unreliable;
at. thereis possibility for error in interpretation

andperformanceof DNA tests;
.t. the complexityof DNA makesit unlikely that

a defenseattorney will have the necessary
scientific competence;

4. defensecounselcannottestify;
4. the state’s expert is "unlikely to give testi

mony unfavorableto himselfor hisprocesses";
and

4. "DNA statisticalevidencecancreatea‘potent
ially exaggeratedimpacton the trier of fact."

Id. at 1194-1197.

"Given the weight that a jury could place on
DNA testsandthe statisticsdrawn from them,
coupledwith the unlikelihoodthatdefensecoun
sel will havethe expertiseto challengethat evi
dence,"DuBoseheldthat "an indigentdefendant
againstwhomDNA evidencewill beofferedmust
have accessto a DNA expert to assistin his
defense."Id. at 1197.

DuBose recognizedthat without a defenseDNA
expert, the defensecould not:

* refutethe state’sexpert;
* independentlytestthe samples;
* questionwhethertherewasa "match"; and
* explain the division of scientists on the

reliability of DNA analysis.
Id. at 1199.

In Cade v. State,658 So.2d550 Fla.App. 1995
the defendantwasconvictedof kidnapping,sex
ual battery, robbery,burglary and theft. The
state DNA expert testified that Cade’s DNA
matchedthe DNA in the semenfound on thevic
tims’ clothing.The evidenceof guilt was circum
stantial.Neithervictim couldidentify thedefen
dant.

The defenseattorneypromptly askedfor a DNA
expert,identified a particularexpertto the court
andprovidedanestimateof costs.Thetrial judge
deniedthe requestsayingit couldbe renewedif
thedefensedid not find whatit neededaftertak
ing the depositionof thestateexpertor search
ing the library at the university.

Cadeheldthat the trial judge abusedits discre
tion since"therewasasubstantialrisk that the
failure to supply the defendantwith an expert
deprivedthe defendantof a fair trial." Id. at 553.
The Court’s rationale for finding funds for a
defenseexpertwere necessaryincluded:

* "the useof DNA matchingto prove identity is
especiallypersuasive";

* DNA is a "highly technicalmethodologythat
the literatureandcaselawsuggestcanbe vul
nerableto attack"; and

* a defendantis entitled to the "basic tools" of
an adequatedefense.

Id. at 553-555.

SampleAffidavit in Support of DNA Funds

For thoseinterestedin the specificsof a thresh-
hold showing,Dubosev. State,662 So.2d 1156
AJa.Cr.App. 1993 affd Dubose v. State, 662
So.2d1189 Ala. 1995containedexcerptsfrom a
December4, 1989 affidavit of the New York at
torneyPeterJ. Neufeldon the necessityof funds
for defenseexperts, and expectedfees and ex
pensesof $10,000 - $30,000for qualified assis
tance.It readin part:

"...My qualifications in support of this
affidavit includethe following:

"a. I was co-counsel...on Peoplev. Castro,
545 N.Y.S.2d985 N.Y.Sup. 1989,thefirst
trial court in the nationto excludeDNA
evidenceof a matchon the groundsthat
the evidencewasnot sufficiently reliable.

"b. I servedas a memberof the New York
StateGovernor’s taskforce on the imple
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mentation of DNA testing from 1988
through1989.

"c. I am co-chairof the DNA subcommittee
of theNationalAssociationof Criminal De
fense Attorneys. In that capacity I com
municate with attorneys throughoutthe
countrywho arehandlingDNA cases.Con
sequently,I am quite familiar with the
costs essentialto the adequatedefenseof
an action involving DNA evidence prof
feredby the prosecution.

"3. By way of background,it is usefuland
appropriateto appreciatethatthequestion
of DNA testing’s reliability is still anopen
andhotly contestedmatterin this nation’s
courts.It is sometimessuggestedby DNA’s
proponentsthatthe needfor oftenlengthy
andcostly pre-trialhearingsin DNA cases
has beenall but erodeddue to the first
threestatecourtappellatedecisions,all of
which affirmed trial court rulings admit
ting evidenceof a DNA match.A brief re
view of the DNA litigation to date, how
ever,will surelydemonstratethat theneed
for thesehearings and the retention of
expertsis greaterthaneverbefore.

"4. Andrewsv. StateofFlorida, 533 So.2d
841 Fla.App. 1988, [cert. denied, 542
So.2d 1332 Fla. 1989,] stands as the
nation’s first appellatedecision on DNA
profiling. Regrettably,theAndrewscourt’s
affirmance of DNA technologywas based
on the reviewof atrial recordin which the
defensecalled no witnessesin opposition
andthe cross-examinationof theprosecu
tion witnesseswas,atbest,perfunctory.In
the secondand third appellatedecisions,
Cobey v. [State], 80 Md.App. 31, 559 A.2d
391, cert. denied, 317 Md. 542, 565 A.2d
670 1989, and Spencer v. [Common
wealth, 238 Va. 275, 384 S.E.2d 775
1989, cert. denied, 493 U.S. 1036, 110
S.Ct. 759, 107 L.Ed.2d775 1990; Spencer
v. Commonwealth,238Va. 295, 384 S.E.2d
785 1990,cert. denied,493 U.S. 1093,110
S.Ct. 1171,107 L.Ed.2d1073 1990], once
againthe defensemountedno challengeto
the reliability of the techniques- no de
fense witnesseswere called and defense
attorneysconcededon therecordthat none
could be found.

"5. In contrast,in the Castrocase,decided
on August 14, 1989, the defensecalled six
world renown scientiststo challengethe
admissibilityof LifecodesDNA testresults
whichhaddeclareda match....The[y] test
ified.. .that Lifecodes methods of doing
DNA typing were both unreliable and
would be generally rejectedby the sci
entific community. The Castro court ex
pressly held that Lifecodes methods for
declaring a match were not sufficiently
reliable to be presentedto a jury. I am
informed by representativesof Lifecodes
that many of their critical methodshave
changedthis fall in responseto the Castro
decision. However, since the testing in
your case occurredduring late 1988 and
early 1989, none of theseimprovements
would havebeenin placeat the time test
ing was completedfor the April 27, 1989,
Lifecodesreport.

"6. Quiterecently,asotherlawyersrapidly
realizedthat therewas lessto DNA profil
ing thanwas implied in the private com
pany’s hype,more defensechallengessuc
ceeded.Earlier this month, in a unani
mousdecision,the highestappellatecourt
in Minnesotareverseda trial court order
admitting DNA evidence and ruled that
Ceilmark Diagnostics along with Life-
codes,the secondkey supplier of forensic
DNA testing hadnot demonstratedthat
their methodsandresultsweresufficiently
reliable to be presentedto a jury in a
criminal case. [State] v. Schwartz, [447
N.W.2d 422 Minn. 1989]. And, although
not anappellatedecision,thetrial courtin
[State] v. Pennell, [No. Crim. A. IN88-12-
0051, -0052, and 0053, 1989 WL 167430
Del.Super.Nov. 6, 1989], ruledthat Cell-
mark hadfailed to demonstratethat its
methodsfor calculatingprobabilitieswould
be reasonablyrelied upon by the scientific
community. The critical distinction
betweenSchwartz,Pennell,andCastroon
the onehand,and the first threeappellate
decisionson theotherhand,is that in the
threecaseswhere the court heard from
knowledgeabledefenseexperts,the prof
feredevidencewas found wanting andat
leastpartially excluded.

"7. Moreover, the role of suitable defense
expertscannotbe overlookedin their abil
ity to reviewthe testsandattimes compel
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the testing lab to withdraw the evidence.
This in fact occurred recently in cases
where Lifecodeshad completedthe DNA
testing, i.e., at first Lifecodes declareda
matchandsubsequentlythey opinedthat
the evidencewas inconclusive.

"8. The retentionof suitableexpertsis a
relatively expensiveundertaking.In part
this is dueto the fact that DNA profiling
is such a new technologythat there are
few scientistssufficiently expertnot only
in the biological sciences but in the
forensicapplicationsaswell....

"10. Unlike conventional fingerprinting,
analysisof theraw datain DNA caseswill
often consumedozensof hours.Lab note
books which detail more than a dozen
stepsin the proceduremustbe scrutinized;
the autoradsalone,which arerarelypris
tine andclear,requirehoursof analysisto
assistin ameaningfulinterpretation.For
instance,in the Castro case,prosecution
experts after an initial review of the
autorads,consideredthem of good quality,
generatingreliableresults.Butafter num
erousproblemswere pointed out by the
defense experts, the same prosecution
expertsre-reviewedthe autoradsandac
knowledgedtheexistenceof flawstheyhad
not previously noticed. Not only is the
assistanceof a molecularbiologist called
for, but apopulation geneticistis equally
indispensable.If the testinglab declaresa
match, the secondquestionconcernsthe
probability of such a match occurring at
randomin the population....In the Castro
case,the defenseexperts’ combinedtime
spentin out-of-courtconsultationexceeded

300 hours.Perhapsthis is an extremeex
ample, but in many of the casesabout
which I am personallyfamiliar, wherethe
defenseretainedexperts,the out-of-court
time frequentlyexceeded100 hours.

"11. Thereis no questionthat without al
locating several thousanddollars to the
defensefor challengingthe DNA evidence,
a pre-trial admissibility hearingcan be
conducted.But it is equally clear that
without the necessaryexpenditure of
funds, the hearingwill be a sham anda
denialof due processwill ensue."
Id. at 1170-1172.

Conclusion

Somethingsin thelaw areno brainers.DNA test
proceduresare not perfect. DNA expertsmake
mistakes. The testing processis not foolproof.
DNA resultscanhavegreateffectwhenheardby
factfinders.Casesinvolving DNA whereidentity
is a contestedissue require funds for defense
expertswho can consult, test and testify to in
surethe factfindershavebothsidesof this con
troversial, complex,confusingscientific process.
Fairprocessandreliableresultsrequireno less.

EDWARD C. MONARAN
AssistantPublic Advocate
100 Fair Oaks Lane,Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax:502 564-7890
E-mail: emonahan@dpa.state.ky.us
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DNA POINTS TO PONDER

* Misleading Labels. "By capitalizing on the deep-seatedpublic confidence in the uniquenessof
fingerprints..., the nameDNA fingerprintingmay ‘createunsubstantiatedbeliefsandexpectationsin the
mindsof judgesandjurors." William C. Thompson& SimonFord, DNA Typing:Acceptanceand Weightof
theNew GeneticIdentificationTests,75 Va.L.Rev. 45, 53 n.461989 quotingDanL. Burk, Abstract,DNA
Fingerprinting: PossibilitiesandPitfalls of a New Technique,28 JuremetricsJ. 455, 468-691988.

* Needfor Education."The complexity of forensicDNA analysisrequiresthat an attorneyor judgehave
more thanjust anoddingacquaintancewith thesubject.This Court would hopethat futureCLE seminars
may providetheneededfamiliarity for anyattorneyor judgeinvolvedin a casewhereforensicDNA testing
is anissue."Polk v. Mississippi,612 So.2d381, 394 Miss. 1992.

* DemonstrativeExplanation."Finally, this Court notesthat any testimonyon the subjectshould be
supplementedby drawings,graphs,charts,or other exhibits; aswell as detailedexplanationsin language
readilyunderstandableby thegeneralpublic. Neitherajudgenorajury shouldrely solelyon thetestimony
of expertwitnessesin the evaluationof forensicDNA evidence.’Polk v. Mississippi,612 So.2d381, 394
Miss. 1992.

* Population Data BasesUsedto Calculate Random Match Probability Problematic. "Interpreting
a DNA typinganalysisrequiresavalid scientificmethodfor estimatingtheprobability thatarandomperson
might by chancehavematchedtheforensicsampleat the sitesof DNA variationexamined....

To saythat two patternsmatch,without providing any scientifically valid estimateor, at least,an upper
boundof thefrequencywith which suchmatchesmight occurby chanceis meaningless.

Substantialcontroversyhasarisenconcerningthe methodsfor estimatingthe populationfrequenciesof
specificDNA typing patterns.Questionshavebeenraisedaboutthe adequacyof thepopulationdatabases
on which frequencyestimatesare based and about the role of racial and ethnic origin in frequency
estimation.Some methodsbasedon simple countingproducemodestfrequencies,whereassomemethods
basedon assumptionsaboutpopulationstructurecanproduceextremefrequencies.The differencecanbe
striking. The discrepancynot only is a questionof the weight to accordthe evidence...but bearson the
scientificvalidity of the alternativemethodsusedfor renderingestimatesof the weight."
NRC Report,pp. 74-75 footnoteomitted.

* Not Conclusive."Evidenceof this type [DNA] should not beregardedas conclusiveon the issueof guilt,
for it is but onepieceof evidenceamongmany. Thereis still apresumptionof innocencethatmust remain
with thedefendantuntil the Stateprovesguilt beyonda reasonabledoubt.The ultimatedeterminationof
whetheror not the Statehasmet its burdenof proof is the province of thejury, not of experts."Polk v.
Mississippi,612 So,2d381, 394 Miss. 1992.

* PrematureAcceptance."[E]quatingtheprocedurewith fingerprinting,aforensictechniqueconsideredso
reliablethatcourtstakejudicial noticeof its reliability, hascontributedto theprematureacceptanceof DNA
profiling as reliablein criminal prosecutions."JanetC. Hoeffel, Note, The Dark Side of DNA Profiling:
Unreliable ScientificEvidenceMeetsthe Criminal Defendant,42 Stan.L.Rev.456, 456 n.3 1990.

* Steamrolling."Although it usually takesmanyyearsfor the enginesof justiceto churnout a personal
injury suit or acriminal appeal,in lessthan two yearsthecombinedeffortsof commerciallaboratoriesand
prosecutorshavesteamrolledtheso-called‘DNA flngerprintingtechniquethroughthecourts.Thetechnique
hasbeeneasyto sell. The current national obsessionwith crime-fightingandthe apparentdecreasein
concernfor individualizedjusticecreatea receptiveenvironmentfor a cutting-edgetechnology,dazzlingin
its promiseof identifying criminals with ‘virtual’ or ‘99 percentcertainty.’ Courtslost all senseof balance
andrestraintin the face of this novel scientific evidence,embracingit with little scrutiny of its actual
reliability and little concernfor its impact on the rights of individuals." Hoeffel, supra,at 466 footnotes
omitted.
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Winning Voir Dire in Drug Cases

Attitudestowarddruguseandsalesareincreas
ingly becomingmoreharsh.This is coupledwith
the averagejuror’s lack of comprehensionof the
subculturein which drugsare sold andtheoccu
pational subcultureof prosecutions.

The useof Vince Aprile’s life analoguequestions
aswell as the useof aquestionnairewere useful
in U.S. v. William McKenna.

A library searchof questionsusedfor researchon
attitudestowarddrug usewascrucial. The ques
tionsgenerallyusedin national surveyresearch
haveprovento be reliableandvalid for anycom
munity in which the trial takesplace.Disserta
tions and public policy researchare valuable
sourcesof information. It is critical to let the
jurors respondto the questionsin privateandto
be requiredto put their answersin writing.

Whensubmittingthequestionnaire,includesome
of the questionssuch as thosewhich were pre
paredfor themainDeLoreancase.This question
naireis not ascurrentas it couldbe, but is quite
extensive.The population in California is much
lessconservativethanin the Midwest, so amore
moderatequestionnairewasused.Let thejudge
know that you arereasonablein your requestby
giving him or her a sampleof one of the more
comprehensiveones.

Three key categoriesof questioningin this case
were: 1 attitudestowarddrugs,2 attitudesto
wardsnitches,and3 attitudestowardthe police.

In this case,attitudestowarddrugsresultedin
the mostchallengesfor cause.Therewereseven,
which is good for this region.Manyjurors did

admitthat "drugswerethe ruinationof society."
They wereconcernedaboutchildrenusingdrugs.
These are valid opinions and jurors should be
allowed to expressthesefully. However, jurors
with biased opinions should be dismissedfor
cause.

Snitcheswere a critical subject for the jury to
understand.One juror was adamantthat he
wantedthe policeto getevidencethemselvesand
not rely on snitches.

Attitudes toward the police have beenstudied
extensively.Questions regarding attitudesto
ward the police are availablein the question
naire that was given out at the 22nd Annual
Meetingof the Kentucky Criminal DefenseLaw
yers Associationin 1994 and the DeathPenalty
Seminarat Blue Ash in Ohio in 1994.

To better enforcethe challengesfor cause,the
lawyerpresentedlegal reasonsfor challengesfor
cause,while thejury consultantgavethepsycho
logical reasonsfor challengesfor cause.In gen
eral, social scientistsare much more likely to
recognizebiasedjurors thancourts.Courtstend
to suppressfeelingswhile jury consultantstry to
bring them out. Recognizingbias cancreatecon
flict, but courtsdo respondto reasonsotherthan
legal ones.

INESE A. NEIDERS,PH.D., J.D.
THOMAS FRYE
25 EastHendersonRoad
P.O. Box 14736
Columbus,Ohio 43214
Tel: 614 263-6558
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Letters to the Editor
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Everything but the Kitchen Sink:
The MabeMess

In describingKRS 532.055Truth-in Sentenc
ing, JusticeLeibsonforetoldof thingsto come
whenhe wrote his dissentin Commonwealth
v. Reneer,734 S.W. 794 Ky. 1987.Amongthe
evilshe predictedwas theuseof or misuseof
prior convictions:"The statutepresentlyunder
consideration,KRS 532.055,presentsproblems
far more serious than the problem in the
Ramoscase.It involvesapiling up andapiling
on of evidenceof ‘half-truths.’... It invites the
useof archaicconvictionsfor both feloniesand
misdemeanorswhich are not longer relevantif
they everwere..." Id. at 805.

It took almost sevenyearsfor the dire predic
tion to comehometo roost.The caseis Mabe
v. Commonwealth, 884 S.W.2d 668 Ky.
1994.

Originally tried as a deathpenaltycase,the
defendantwas ultimately convictedof murder
and theft. He receiveda sentenceof life plus
five years ultimately returnedfor resentenc
ing. During the penaltyphasethe Common
wealthwaspermittedto introducea largevol
ume of materials.The materialsincludednot
only the fact of convictionfor driving underthe
influence,havingno operator’slicense,public
intoxication, and the unauthorizeduse of a
motor vehicle,but alsothe eventswhich led to
the convictions andsubsequentdispositionof
thosecharges.Eventhe SupremeCourt found
the evidence"considerable."It alsofound all of
that permissibleunder the needfor a "well-
informedjury."

What then is the zealousadvocateto do? The
statutepermits the prosecutionto introduce
"the natureof prior convictions of the defen
dants, both felony and misdemeanor."As is
notedabove,Mabe permits everythingbut the
kitchensink to go to thejury. Whatto do, what
to do?

It is time to roll up the sleevesand go backto
basics. If the prosecutionis going to go the
Mabe routethenmakeit a roughroadto trav
el. Startwith a Commonwealthv. Gadd,665

S.W.2d 915 Ky. 1984 discoverymotion. Go
backto district court andseeif old convictions
can be set asidefirst offensewith marijuana
for example.File RCr11.42motionson theold
convictions and appeal all decisionsthat go
againsttheclient. Remindyour prosecutorand
judge that if that 11.42 claim is successful
somewheredown theline thatit will get youat
least a new sentencinghearingon this felony
andthat it justcan’t beworth the risk of all of
thatjustto havea suspendedlicenseconviction
before thisjury. Finally, move to tell thejury
all of the facts andcircumstancessurrounding
this conviction. After all if Mabe permits the
Commonwealthgreatlatitude in its evidence,
thenwhat is good for the gooseis good for the
gander.

KRS 532.055doesnot give muchto the defen
dant, but it does allow "mitigating evidence"
whichincludes"evidencethat the accusedhas
no significanthistoryof criminal activity...."An
argumentcancertainlybe madethat much of
a defendant’scriminal history in district court
is not significant. After all is it significantthat
your client is one of hundredsof peoplethat
passthroughyour districtcourt for havingthe
registrationexpire on his automobile?If the
judge seesthe prosecutionas doing overkill,
threateningthe finality of the conviction, or
wasting his time on side issuesthen maybe
"significant" can carry the day. Mabe leaves
little choicebut to fight out every little detail.

The defense practitioner must be aware of
Mabe andtry to amelioratetheworst of it. Un
fortunately, for the criminal justice systemin
Kentucky,JusticeLeibsonhasturnedout to be
a pretty good prophet.

ROGER GIBBS
AssistantPublicAdvocate
408 North Main Street,Suite 5
London,Kentucky 40741
Tel: 606 878-8042
Fax: 606 878-8042
E-mail: london@dpa.state.ky.us
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Book Review:
Ethical ProblemsFacing the Criminal DefenseLawyer,

editedby RodneyJ. Uphoffi publishedby theAmericanBar Associotion’sSectionof Criminal Justice, 1995;Pp. xxvi,

351; paperback,$59.95$49.95for Sectionmembers;available through theABA ServiceCenter at 312/988-5522,

product code5090061.

cé1éeEit b etbc
d&en M

14is Ia* iØfr wo1

e

a

Ethical Problems Facing the Criminal Defense
Lawyer1995 would be an excellentaddition to
anycriminaldefenselawyer’s library. Within its
coversis housedthewisdomof overtwentyof the
country’s most knowledgeable,thoughtful, and
highly skilled Criminal Defense practitioners.
Both the creatorsof the book,the DefenseSer
vices Committeeof the ABA Criminal Justice
Section, and the writers themselves,a mix of
professorsand long-timepublic defenders,have
turnedtheir attentionto the problemsthateach
criminal defenselawyer facesashe or shetries
to do this work. While the book was originally
conceivedas an ethicsmanualfor public defen
ders, it servesup enoughrelevantcaselawand
pointedanalysisto beusefulto privateattorneys
andjudgesalike.

The book is divided into four sections:part one
focuseson decisionmaking,part two looks at
confidentiality and the duty to disclose, part
three takes up conflicts of interest, while part
four deals with the broaderissueof providing
defenseservices.Within thosefour generalsec-’
tions are chapters dealing with the specifie’
ethicaldilemmasthat face the criminal defense
practitioner.

Eachchapterbeginsby posingan ethical ques
tion that the text seeksto answer.The chapter
on rasingthe insanitypleabeginswith theques
tion: Does counselhavean ethical duty to dis
regardthe client’s wishesandassertthe insanity
defensewhen counsel believesthat raising the
defenseis in the client’s best interest? What
follows is an examination of the ethics rules
whichgoverncounsel’sdecisionaboutraisingthe
insanity defense.Next, is a look at the caselaw
interpretingthe sixth amendmentright to coun
sel. Finally, the author mergesthe two areas:
ethical rulesgoverningthelawyerandthe defen-
dant’s rights underthe United StatesConstitu
tion, to provide anethicalguidelinefor theattor
neyfacedwith this particulardilemma.

*
‘Ethical Problems
Facingthe Criminal

DefenseLawyer
PRACTICAL ANSWERS
TO TOUGH QUESTIONS

OONY i. UPHO

II,’.,

*MI.,CA, Phi
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As with ethicalquestions,thereareno easyans
wersin this book. For each subject, the question
is posed,the relevantlaw is provided,andsome
anecdotalinformationis offered. Rarely, do the
authors conclude with moral imperatives. In
stead,they seemto be offering practitionersa
sort of group discussionin print. They have
createdin book formthe sortof ethicaldiscussion
in which manypublic defendersneedto engage,
but for which theyrarelyhavethe time.

The result is a book which looks at a range of
problems facing the criminal defenselawyer.
From the most common,Coping with Excessive
Workloadto theleastcommon,SimultaneousRe
presentationof theInnocentClient and theReal
Culprit, the authorsstrive to give the readera
solidgroundingin applicablelawandathought
ful illumination of all aspectsof the question
posed.

Aside from offering ethical guidance,this book
wouldbe afine additionto a researchlibrary be
causeeachchapterconcludeswith extensivefoot
notesanda bibliographyof materialrelevantto
eachparticularsubject.As a result, it becomesa
nice startingpoint for research.

Ethical Problems Facing the Criminal Defense
Lawyer 1995 offers more than just practical
answersto toughquestions.It offerssound,well
researched,non-judgmentaladvice to lawyers
who are struggling to do good work under
difficult conditions. It will be a welcomed
addition to your criminal law library.

MELISSA BOOTH HALL
AssistantPublic Advocate
Departmentof Public Advocacy
100 Fair OaksLane,Suite302
Frankfort,Kentucky40601
Tel: 502 564-8006
Fax:502 564-7890
E-mail: mhall@dpa.state.ky.us

As astateandfederalprosecutorfor
almostsevenyears,the defenselaw
yers I feared and respectedmost
were public defenders,and the ap
pointed defendersof the indigent. I
meanno disrespectto my colleagues
in private practice,and hope those
readersappreciatethe greatdeal of
overlapin many jurisdictions. But
the public defender’s commitment,
without sufficient monetarygain,is
undeniably worthy of particular
note. They were well-prepared in
spite of being overburdenedwith
cases, and short on resources. I
lookedat rap sheets,theypersonal
ized defendants. I surfed along
waves of favorable legislation and
caselaw on just abouteveryaspect
of crimeandpunishment,baskingin
the glow of each year’s politically
generatedwars on crime. They
swam upstreamon every issue, in
every case,in every court. Damnit,
too, if they weren’t also cheerful
about it all 80 percentof the time.
In hindsight, I think the other 20
percentof the time they were pro
bably grapplingwith oneor more of
therecurringethicalheadachesgen
erally facing anyone engaged in
criminal defense, but public de
fenders in particular. For those
headaches,and to my friends and
defendercolleagues, I recommend
Ethical ProblemsFacing the Crim
inal Defense Lawyer - Practical
Answersto ToughQuestions.Like an
aspirin tablet, it’s not acure,but it
surehelps.

- JohnA. Convery, a partner in
Hasdorff & Convery, SanAntonio,
Texas,formerat-largecouncil mem
ber ofthe ABA Criminal JusticeSec
tion, a former co-chairof the Prose
cution Function Committee, and a
currentmemberof the White Collar
Crime Committee.
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Someof the QuestionsAnswered in
Ethical Problems Facing the Criminal DefenseLawyer:

- onDefenseCounsel’sRoleandtheAllocation of Decision.MakingResponsibility

* Whatshoulda publicdefenderdo if ajudgeor her supervisorordersher to proceedor
to continuerepresentinga defendantwhenthe defenderbelievesshecannotethically
do so?

* Should an individual public defenderbe permittedto refuse to representcertain
categoriesof clientsfor moral or ideologicalreasons?

* Does defensecounselwith doubtsabouta client’s competencehavean ethicalduty to
raisethe competencyissueeventhoughdoing so is contrary to the defendant’sbest
interestsor wishes?

* Is it ethicallyproper for defensecounselto call a defensewitnessto testify whenthe
defendantinsists, if counselknowsthe witnesswill testify falsely?

* When, if ever, is it appropriatein ajuvenile delinquencyproceedingfor a lawyer to
ignore ajudgmentor decisionmadeby achild client andsubstituteher ownjudgment
or that of the child’s parent?

- on Confidentiality andDefenseCounsel’sDuty to Disclose

* When does a criminal defenselawyer know that a defendantor defensewitness
intendsto commit or hascommittedperjury?

* What must defensecounselethically do when he learnsthat his client intendsto
testify falsely at trial?

* Must defensecounselcorrecta trial judgewho, in sentencingthe defendant,indicates
he is relying on the prosecutor’sstatementthat the client hasno prior recordwhen
counselknowsthe defendanthasa prior record?

* May defensecounselwho learnsthathis client hasbeenchargedundera falsename
continueto representthat client without disclosingthe client’s true identity?

- on Conflicts of Interest

* Shouldtwo lawyersfrom the samepublic defenderoffice representco-defendants?
* May a public defenderrepresentan indigentclientwhenher husbandis employedby

the prosecutor’soffice?
* What is the properethical responsefor a public defenderwhen a client disclosesto

thatdefenderthat hecommitteda crimefor whichanotheroneof the defender’sclients
hasbeencharged?

* Does criminal defensecounsel’s ongoing sexual relationshipwith a police officer,
prosecutor,or judge ethicallybar counselfrom handlingcasesinvolving that police
officer, prosecutor,or judge?

* Is it ethicallyproperfor an appointedcriminal defenselawyer to be sexuallyinvolved
with a client?

- on Providing DefenseServices

* Is it ethicallyproperfor a public defenderagencyto compensateanexpertwitnessor
to retain an expertwitnesson a contingentbasis?

* Whatmustafull-time public defenderor appointedcounseldo if the defenderbelieves
thathe cannotcompetentlyhandleanylargerworkloadif assignedmorecasesor other
work by a supervisoror if appointedto more casesby ajudge?
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Entry Level & Other Public Defender
Salaries Lag Behind 7 Surrounding States

Salariesfor Kentucky public defenderscontinueto lag substantiallybehindthosesalariesin the 7
statessurroundingKentucky:

NEW ArrOEIEYS AflORNEYS W/
3 YRS.EXP.

ATJORNEYSW/
5 YR. EXP.

1 Ohio
2 Virginia
3 Missouri
4 Indiana
5 Tennessee
6 Illinois appellate

Illinois Cook Co.
7 WestVirginia

$32,780
32,027
23,856
27,000
26,520
29,700
31,512
26,500

23,388

$36,130
38,274
31,620
28,500
35,700
35,700
37,774

*

34,560

35,029

469

$41,600
41,841
46,644
36,000
39,780
39,500
41,265

*

36,984

41,002

4,018

Kentucky

GroupAverageExcludingKentucky 28,736
Difference BetweenKentucky &
Group Average 5,348

For a fuller discussion of thesesubstantialinequitiessee Roy Collins,Public DefenderSalaries,The
Advocate,Vol. 18, No. 1 Jan.1996at 117.

4
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DPA AppointmentsfResignations

Appointments

7/1/95 T.J. Wentz Richmond Office
Assistant Public Advocate
* UCLA Law School 1994

8/16/95 Sheila Shelton CTU - Frankfort
Assistant Public Advocate
* Former attorney with Jefferson County
District Public Defender’s Office

9/1/95 Ellen Peterson CTU - Frankfort
Mitigation Specialist
* BSW in SocialWork from EKU 1994

9/1/95 AndreaHall ElizabethtownOffice
* Legal Secretary

9/16/95 KristaReynolds CTU - Richmond
Legal Secretary
* BS in ParalegalStudiesfrom EKIJ 1994

10/1/95 Ginger Cohron Madisonville Office
Assistant Public Advocate
* University of Cincinnati Law School 1992

10/16/95 JasonNohr StatePost-Conviction-Frankfort
AssistantPublic Advocate
* University of GeorgiaLaw School 1995

11/1195 Gwen Pollard Covington Office
AssistantPublic Advocate
* ChaseLaw School 1994

11/16/95 PatriciaByrn Madisonville Office
AssistantPublic Advocate
* FormerDPA attorneyin the Paducahoffice

11/16/95 KarenMaurer Appeals- Frankfort
AssistantPublic Advocate
* KansasUniversityLaw School 1995

F

*

I
Ginger Cohron Ellen Peterson

12/1195 Jerome Baker London Office
AssistantPublic Advocate
* Louisville Law School 1981

12/1195 Darlene Huff Madisonville Office
Investigator
* Formerlywith OwensboroPublic DefenderOffice

Resignations

9/15/95 John Burrell HazardOffice
* To privatepracticein Louisville

10/1195 Howard Tankersley Covington Office
* To privatepractice

10/16/95 Bobby Simpson Appeals - Frankfort
* Private practice Wyatt, Tarrant & Combs in
Louisville

11/10/95 Frank Trusty Covington Office
* Appointed District Judgein Kenton County

1/26/96 Karen Potter CTU - Richmond

2/14/96 Brian Ruff Pikevifle Office

2/16/96 SteveMaxwell CTU - Richmond

2/21/96 Cris Brown CTU - Frankfort

T.J. Wentz
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24th Annual Kentucky Public DefenderTraining Conference
June 17-19, 1996 - RamadaResort& ConferenceCenter

/‘rmer/v Executt’e In ii, Owensboro,Kentucky

The Eence ot’Advoccicy: TeIlin4 Our C/lent,s Stoi PersuusiL’elv

David L. Lewis practiceslaw in New York City, concentratingon casesinvolving white collar and murder charges.He has
representedallegedmembersof theIrish RepublicanArmy, formerCentralIntelligenceAgencyagent,Edwin P. Wilson, formerHeadof
StatePanamanianGeneralManualAntonio Noriega. LewisrepresentedCarolynWarmusin thefirst "FatalAttraction" murdertrial in
WestchesterCounty,whichendedin a hungjury. Thecaseis thesubjectof thebook Loversof Deceitby Michael Gallagherpublishedby
Doubleday.ShanaAlexanderalso featuredLewis in herbook entitled The PizzaConnectionbasedon theseventeenmonth trial of the
samename.Lewis hasrepresentedallegedmembersof the Gambinoorganizedcrime family as well as corporateofficers andpublic
officials. Lewishasbeencalledthe "GreatWhiteShark"for his cross-examinationskills. His style hasbeencalled"wily, in-your-face"and
"a predatorycourtroomtechnique."Gentleman’sQuarterlycalled Lewis "The Bear from Bensonhurst"and "a FalstaffianEveryman,a
Columbo of the Courtroom," "oneof the country’s leadingauthoritieson nationalsecurity issuesand forensicevidenceas well as an
aggressiveandhighly controversial-courtroomperformer."

Joe Guastaferrois anactor,director,producerandteacherofjury persuasiontechnique.FromChicago,hehasdirectedmorethan
40 playsfor theater.He hasservedas the artistic directorof theTravelightTheaterin Chicagoandwasthe generalmanagerof the
HawaiiPerformingArts Companyof which he was alsoa founding member.His numerouscreditsincludefeaturefilms, madefor TV
movies and TV episodics,as well ascommercialsandindustrial films. His recentcreditsincludeBackdraft, Mario andtheMob, Eyefor
an Eye, Vice Versa,RunningScared,The Color of Money,andTheFugitive. JoehasservedastheAssociateDeanof theGoodmanSchool
of Dramaof DePaulUniversity and is a featuredlecturer in trial skills and continuinglegaleducationprogramsthroughouttheUnited
States.His practical recommendationson the relationshipbetweenattorneys,judges andjuries havewon the esteemof the legal
community.He is committedto thetrainingof Criminal DefenseLawyersandworksregularlywith theIllinois StateAppellateDefender,
the FederalDefenderProject,theRiversideCounty,California, Indiana,NewYork andKentuckyTrial PracticeInstitutes,NCDC and
NITA. He worksmoreandmoreeachyearastrial consultantandwasa courtappointedmitigation specialistin aCalifornia capitalcase.
In the civil arenahasbeenon the plaintifFs side of numerousmultimihion dollar verdictsandin the criminal courtshasassistedin
defendingvariouskinds of cases.

Linda Meza is a socialandcognitivepsychologist.Sheconductsresearchon jury decisionmakingandassistsattorneysin applying
knowledgeof humaninformationprocessingandgroupdynamicsto thepreparationof theircases.Theinformationprocessingmodel she
hasidentified is derivedfrom tests of actualjurors’ comprehension,retentionand judgmentof evidenceandinstructions,100’sof juror
interviews,andtrainingas a cognitivepsychologist.Linda MezaandAssociatesappliesthis model and theprinciples of social dynamics
to thepreparationof trial at all phases:JurySelection;Investigation;Changeof Venue;andCasePreparation.Dr. Mezahasconsulted
in 52 capitalcasessince 1979.

Dr. Lee Coleman,a 1964 graduateof theUniversity of ChicagoSchool of Medicine,practicespsychiatryin Berkeley,California.
His concernovercburtroomrelianceon questionablepsychiatricandmedicalopinionshasleadto severaldozenarticleson forensictopics,
aswell as frequenttestimonyfor both prosecutionanddefense.He is theauthorof TheReignof Error: Psychiatry,Authority andLaw
1994, andMedical Examinationfor SexualAbuse:Have We BeenMisled?, Child AbuseAccusations,Vol. 1, No. 3 1989; False
Allegationsof Child SexualAbuse:Whyis it Happening,WhatCan WeDo?, Criminal JusticeAmericanBarAssociation,v.5, #3, Fall
1990 co-authoredwith PatrickClancy;Creating ‘Memories’of SexualAbuse,Issuesin Child AbuseAccusations,v.4, #4, Fall, 1992.

RobertWalker, MSW, LCSW, is the Director of the BluegrassEastComprehensiveCareCenterwhich servesLexington,
Winchester,Nicholasville,andStanton,Kentucky.He holdsaMaster’sdegreefrom U.K. andhas23 yearsexperienceasaclinicianserving
individualsandfamilies. Hisclinical concentrationhasbeenin theareasof addictivedisordersandcognitivetherapywith mood disorders.
He holds clinical facultypositionsin theCollegeof Social Work andthe Departmentof Psychiatryin the Collegeof Medicineat U.K.

I-

DavidL. Lewis Dr. Lee Coleman Linda Meza
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In October,1996, a groupof criminal defenselitigators will spend
one intensive week at the Kentucky Department ol’ Public
Advocacy’sTrial PracticePersuasionInstitute. Join them,

EVER WISH you hadtime anda placeto considerwhere
you andyour criminal defensepracticearegoing?Time to
talk to criminal defenseattorneyslike yourself, to discuss
your practicewith respectedadvocates,to fill gapsin your
practice,education,andacquirenewlitigation techniques?

Well, take the time - one week - and cometo theTrial
PracticePersuasionInstituteTPPI conductedby the
KentuckyDepartmentof Public Advocacy.You will join a
group of successfulmen and womenwho haveattended
this intensiveweekof devleopmentand who aremaking
their markwith criminal casesthey defend.

At theTPPI, you’ll exchangereal-life litigation experiences
with your colleagues,learning from them as they learn
from you. At theTPPI, you canbuild anetworkof capable,
talentedpeoplewhom you’ll confidein andlearnfrom all
your life.

Over20 mastercriminaldefenseadvocatesfrom acrossthe
nation serveas coachesduring the week. All aredefense
veterans:innovatorswho havepioneerednewpersuasion
theories,strategies,and tools. They areteachers,too, and
they sharetheir expertiseandtalk shopwith you, in small
grouppracticesessionsandafterwards.

For your convenience,andto maximize theprogram’srele
vanceto your level, the TPPI is senaratedinto three

If you litigate criminal defense
cases,this program is for you!

tracks. Throughoutthe threetracks you will focuson the
key issuesyou face. A broadrangeof topics will be covered:
creative thinking, persuasion,client relationships, voir
dire, openingstatements,cross-examination,direct exam
ination, closing arguments.

This educationalprograminvolvesyou in thechallengesof
litigating a case. Your study, discussionand practice of
with a caseproblem or actual casesin extensivesmall
groupsis supplementedby lecturesand simulations.The
results: severalyears of defenserealities are compressed
into a week.

The KentuckyDepartmentof Public Advocacy’sprogramis
an intensive, comprehensiveeducational experiencefor
defensepersuaders.We invite you to sendfor information
and an application.Applicationsareduesix weeksbefore
the start of the program. Later applicationswill be re
viewed on a space-availablebasis.Enrollmentis limited.
We expecta waiting list.
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Kentucky Incarceration Information

8%Increase.Thefelonpopulationis expectedto
increaseby 8-9% eachyear; this is an increase
over projectionsissued2 yearsago.

The reasonsfor the increaseare twofold: an
increase in admissions and a decrease in
releases.

While we areincarceratingmoreindividuals,we
are doing so at a lower rate thanother states,
particularlysouthernstates.

Drug Convictions.Commitmentsfor drug of
fenses is the fastest growing offense group;
increasingby 250% from FY 88 - FY 95.

In termsof inmatesin the system,the impact of
the ‘war on drugs’ is also evidencedby the fact
thatdrugoffenderscomprise18%of all offenders.

Sentencesfor mostoffensegroupshasdecreased
or remainedstablewith the exceptionof drug
offenders. The increase may be due to 1996
legislativechangeswhich increasedpenaltiesfor
drug offensesin which a weaponwas involved.

Length of Incarceration Increases. Time
servedhasalso increased;as it is basedon per
sonsreleased,theincreasemayreflect thatsome
of the HB 76 violent offendersare startingto be
released.

PerYear Cost. It costsan averageof $13,613.30
a year to housean inmate in FY 95, a 7% in
creaseover FY 94. Medical costs were a major
factor in the increase.The costs for housingan
inmateare proportionateto the level of security.

Community Correction’s Program, This pro
gramwas createdby the 1992 sessionto reduce
the numberof commitmentsto the prison sys
tem. The programinvolves awardinggrantsto
judicial districts who develop alternative sen
tencing programs for non-violent offenders. A
twelve memberKentucky Correction’sCommis
sion is repsonsiblefor awardingof grants.The
budgetfor this programwas $100,000for FY 95
and$450,000in FY 96. Grantsawardedto date
include:

Kentucky Department of Corrections

excludes escapestatistics

Admissions & Releases
FiscaL’ear 1982-1995

Fiscal Yiár Ending
* Releases Admissions

inout Aug 95
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1st Judicial Circuit: This project operatesin
the counties of Ballard, Fulton, Carlisle and
Hickman. This project employs one personto
overseethe communityservicework andutilizes
a probationandparoleoffice to handlethe drug
testingandhome incarcerationcomponent.

12thJudicial Circuit:Thisprojectencompasses
not only the 12th Circuit of Henry, Oldhamand
TrimbleCountiesbut alsothecountiesof Shelby,
SpencerandAndersonof the 53rd Circuit. Two
staff are employedto overseethe programcom
ponents of home incarceration, drug testing,
referralsto treatmentprogramsandcommunity
servicework.

14th Judicial Circuit: Scott, Woodford and
BourbonCountiesmakeup the14th Circuit. This
grant employs one full-time and two part-time
employees.This projectprovidesclientswith ser
vices related to community service work, drug
testing and employmentverfications. Staff are
currently developinga homeincarcerationcom
ponent.

16thJudicial Circuit:This projectencompasses
threejudicial circuits in the NorthernKentucky
Area. The Circuits are: 16th, KentonCounty;

54th, BooneandGallatinCounties;andthe 17th,
CampbellCounty. It consistsof a daytreatment
program which involves drug treatment,drug
testing through a phasedapproach,as well as,
provide employmentskills to obtainor maintain
jobs.

18thJudicial Circuit: This projectis comprised
of the countiesof Harrison,Pendleton,Nicholas
andRobertson.A CommunityCorrectionsCoordi
natoroverseesthe communityservicework com
ponent, referrals to drug treatment, monitors
homeconfinementandmonitorsrestitutionpay
ments.

22nd Judicial Circuit: This project servesthe
22ndCircuit, FayetteCounty; the48th, Franklin
County;andthe 25th, Clark andMadisonCoun
ties. The focus of this project is providing pro
bationersout-patientchemicaldependencytreat
ment servicesin lieu of revocation.

30thJudicial Circuit: This cirucit is comprised
of JeffersonCounty and the project involves 30
slots in the Drug Court program. Clients tar
getedin this project are thoseoffenderson pro
bation that areidentified as substanceabusers.
Clients areprovided with assessmentsto deter-

Kentucky Department of Corrections
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mine elibility, out-patient services, including
meditationandacupunctionservicesalongwith
more traditional services. Clients are also
required to make frequent appearancesbefore
the Drug Court Judgewhich provides support
and reinforcementto the treatmentprogram.

51st Judicial Circuit: Henderson County
makesup the 51st Circuit. The project for this
circuit emphasizescommunity service work,
home incarcerationand restitution. Staffing is
providedthroughcontractwith Involvement,Inc.
Targetedoffendersfor this project include per
sonsconvictedof forgery, theft, drug, arsonand
burglary.

56thJudicial Circuit: Thiscircuit is comprised
of Livingston, Caldwell, Lyon andTrigg Coun
ties. This project targetsnon-violent first time
offenders.Servicesofferedto theseclientsinclude
electronic monitoring, drug testing, community
servicework and restitution.Staff is comprised
of community serviceworkersfor eachcountyas
well as the local probation and parole officers
oversight in electronic monitoring and drug
testing.

Halfway-Back Program. In 1994, theDepart
ment initiated a pilot project in Jeffersonand
Fayettecountieswhich allows P & P Officers to
place paroleeswho have violated conditions of
their parole in halfway housesunder contract
with the Department.Examplesof violationsin
clude curfew violations and substanceabuse.
Normally, Officers would proceedwith formal re
vocationhearingsand the paroleeswould have
morethan likely beenreturnedto prison.

The programwas initiated by the Deparatment
to reducethenumberof returnsto prison. In FY
95, returnedparoleviolatorsrepresented21% of
all prison admissions.Once returned,the vio
lators spendan averageof 16 monthsin prison.

Parole violators placed in halfway housesstay
30-60 daysdependenton their behaviorand the
recommendationsof the Officer. The average
length of stayis 45 days.

The costof placinga violator in ahalfway house
for 45 days is $1,035versus$17,000,the costof
incarceratinga returnedviolator for 16 months.
For every 10 inmates,who successfullycomplete
the program,the savingsis $160,000.

MONTHS

KENTUCKY DEPARTMENT OF CORRECTIONS
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The figuresbelow indicatethe numberof refer
rals to the programthroughJune30 aswell as
the numberof referrals who have returnedto
prison or who are in the processof being re
turnedto prison.

Number Percent
Referrals Returnedto Failures

Institutions

Jefferson 306 159 51.8%
Fayette 71 28 42.2%

The majority of thosewho were returnedcom
mitted technical violations rather than new
offenses.

It is important to rememberthat offendersin
thisprogramareconsidered"high risk" andthus,
failure ratescanbe expectedto be higher.

SubstanceAbuse Program:Due to the fact
that 80 percentof the offenderpopulationhasa
substanceabuseproblem, the Departmenthas
developedtreatmentprogramsto divert this pop
ulation from prison.

In threeof the largestmetropolitanareasof the
state,daytreatmentprogramsprovidecosteffec
tive, intensive, structuredtreatmentfor offen
ders.Offenderson probationor parolewho have
testedpositivefor drug useare referredto these
programs rather than returnedto prison. Ini
tially, offendersin theseprogramsaremonitored
andinvolved in programssix to eight hoursper
day for the first month. After that period, they
arerequiredto find employmentandto continue
their involvement in the evenings for several
months. The frequencyof contactprovided by
theseprogramsaidstheProbationOfficer in his!
her task of providing serious consequencesfor
inappropriatebehavioraswell as closely super
vising the offender.

All of theseprogramsutilize extensivedrugtest
ing to assurecompliancewith treatmentrequire
ments and rules of probation.Throughoutthe
state,offenderswhose offenseis relateddirectly
or indirectly to drugs or alcoholmay be referred
to out-pateintor otherappropriatelevelsof treat
mentatlocal comprehensivecarefacilities. If the
offender is able to comply with this condition of
probationor parole,he or shemayinterruptthe
dependency!abusecycle thus avoiding a revoca
tion. Additionally, referralsto treatmentare

KENTUCKY DEPARTMENT OF CORRECTIONS
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madein lieu of revocationwhen the violation
involvesthe illicit useof chemicals.

Boot Camp:The Departmentoperatesa 50-bed
Boot Campat RoedererCorrectionalComplexfor
bothmaleandfemaleoffenders.While incarcera
tion is involved, the program is designedto
reducethe length of stay. The Parole Board
agreedto grant early hearings to any inmate
who successfullycompletesthe 90-dayprogram.

Seventy-ninepercentof the 192 graduateshave
beengrantedearly parole at a cost savingsof
$1.7 million.

CHERYL ROBERTS, Director
Division of Administrative Services
Departmentof Corrections
StateOffice Building
Frankfort, Kentucky 40601
Tel: 502 564-4734

Client-Attorney Relationship Needs
Nurturing, ResearchersSay

Public opinion ratingsof defenseattorneys- already
less than good - will likely drop in the wake of O.J.
Simpson’strial said aUniversityofKentuckyprofessor
who hasworkedas consultantwith attorneysfor the
pastdecade.

"The public doesn’t havea clear idea of the specific
roles defenseattorneysplay in our adversarysystem
of a trial by jury," said JamesClark, assistantpro
fessorin the U.K. College of Social Work. "They’re
ethicallyboundto do everythingwithin the law and
their codeof ethicsto win the casefor their client. But
in today’s law-and-orderclimate, if defenseattorneys
were popular;theywouldn’t bedoing their jobs."

Ironically, someof the strongestcriticism of attorneys
comesfrom clients,particularlythe indigentswho de
penduponpublic defenders,saidClark.Poorrelation
ships with their clients could be at the root of these
criticisms, but the problem goes back to law schools
thatdon’t alwayspreparestudentsfor the real world,
he believes.

"The public and clients are extremely ambivalent
aboutthe professionalsfrom whomtheyseekservices,
whetherit’s from doctors,lawyersor socialworkers,"
Clark said. "Ultimately, professionalservice is best
renderedin the context of a humaneandtherapeutic
relationship."

In a paperpresentedlastsummerat aninternational
conferenceon social valuesin Oxford, England,Clark
andhis co-author,EdwardMonahanof theKentucky
Departmentof Public Advocacy,presentedsomeinter
estingfindingsaboutnoviceattorneys.Althoughmany
lamenttheir lack of practicaltraining in law school,
"They tendto wantto pursueother typesof technical
skills overdevelopingtheattorney-clientrelationship,"
Clark said.

But law as a disciplineemphasizessuccess,or tech
nical mastery,hepointedout. "Most newattorneysare

Ed Monahan
worried aboutdoing the right thingwhenthey’re in a
courtroom- knowingwhereto stand,how to makean
objection,what evidenceis admissible.There’ssucha
huge range of technical skills to master, they’re
sometimesresistantto developingrelationshipswith
clients."

Good interviewing skills and an understandingof
peopleareimportant,saidClark. "Clients don’t always
knowwhatwould be the mostimportantdimensionsof
their case.They may hide things from their attorney
as a result... If the attorneydoesn’t get to know the
client, he or she may never detectthe kinds of pro
blemsthatmaybe helpful in the defense."

As for the competencyof public defenders,Clark said
someof the mostskified attorneysin the countrycome
from their ranks.

"But thebestattorneyin the world is handcuffedif he
or shedoesn’thavethe resourcesto conductan investi
gation, get expert witnessesto testify or spendthe
necessarynumberof hoursto try acomplicatedcase."

Clark andMonahanproposethat law studentshave
moreopportunitiesfor internshipsin the public advo
cacyarenaandthat professionaldevelopmentbeyond
law school beregardedas lifelong.

"Public defendersare thrown into the most difficult
kind of work very early in their careers,"Clark said.
"Most privatesectorattorneyswould not bein charge
of a criminal caseuntil theyhavebeenin practiceat
leastseveralyears.But public defendersmightbetry
ing a felony casein lessthanayearof beinglicensed."

Jim Clark
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Is It Necessaryto Call a Technician in Order
to Introduce BAC Readingsin DUI Offenses?

Recentlytherehavebeenseveralconflictingrul

ings on the issueof whetheraBA technicianwas
necessaryin order for the Commonwealthto be
able to introduceBAC resultsof the Intoxilyzer
machinecurrentlyin usethroughoutKentucky.

These decisionsconflict becauseone Northern
Kentucky Circuit Judgewho haslookedat this
hasrecentlyruled that the AdministrativeRegs.
500KAR 8:020-8:030requirethatatechnician
trained or employedby the forensic labora
tory should be the basis for testimonythat the
BA machinewas operatingproperlyas required
by Owensv. Commonwealth,487 S.W. 2d 897
Ky. 1972. The other Circuit Judgehas ruled
that Owensdoesnot requirethe Commonwealth
to introduceproofthrough testimonyby a tech
nician, just a certifiedoperator.

Obviously, thesetwo decisionsare both unpub
lished, andmaynot becited asauthority,but for
your informationone of thesedecisionswas in
fact appealedto the Court of Appeals.TheCourt
of Appeals lookedat the issue anddenied the
motion for discretionary review.

The decisionof the Circuit that seemsto require
useof a certified technicianhasnot of this time
beenappealedto the Court of Appeals.The other
decisionwasappealedto the Court of Appealsin
1992. The decisionof the Court of Appealslike
wise is not a"publisheddecision"but it still may
be of someuseto you.

The court of appealsdecision was reportedin
Kevin Alexandervs. Commonwealth,CaseNo.
92-CA-2583-D,Motion for DiscretionaryReview,
Dec. 14, 1992 which was an appealfrom a deci
sion of JudgeCharlesSatterwhiteof the Grant
Circuit Courtwhich affirmeda decisionfrom my
division of the GrantDistrict Court.

At the trial, I allowed introduction of the BAC
resultswithoutthe testimonyof a "certified tech
nician" partially on the theory that the machine
is self-calibratingand will not provide a result
unlessit is operatingproperly. I felt this com
plied with Owens.The resultingconviction was
appealedto the Circuit Court, and this ruling
wasupheldby JudgeCharlesSatterwhite.A Mo-

tion for DiscretionaryReview was filed with the
Court of Appeals,andtheydeniedthe Motion for
DiscretionaryReview filed by the defendant.

The Court of Appealsdid not statewhy they de
niedtheappeal,theyjustperemptorilydismissed
it.

Grant County Attorney Jim Purcell hadargued
in his Responseto the DiscretionaryReviewMo
tion, that a ruling requiringthe useof the tech
nicianin all caseswould ". ..addan additionalele
ment necessaryto conviction which the legisla
ture declinedto add." He also arguedin his Re
sponse,that if the defendantfelt therewasa pro
blem with the BA reading,that it was his re
sponsibility to ‘. ..exam.. .the recordsof the tech
nician.. .prior to trial, and to . . .subpoena...the
technicianto the trial." Purcellalso arguedthat
the issue raiseddid not provide the requisite
"SpecialReason"necessaryto justify theDiscre
tionary Review statedunder CR 76.20 1. Mr.
Purcell’s argumentwasapparentlythemoreper
suasiveconsideringthe unanimousruling in his
favorby JudgesLester,McDonaldandEmberton.

It wouldof coursehavebeenhelpful if the Court
of Appealshadtakenup this appealandprovid
eduswith a functionalprecedent,or atleasthad
publishedtheir decision. Who is to say which
Judgeis correctat this point?

As for me, I feel that my original ruling was
blessedby the Courtof Appealsandwill continue
to allow introduction of the BA test resultson
the standardtestimonyof the officer who admin
isters the test, that he was certified to operate
the machine, that the machine was operating
properly, andthat the test ticket showspre and
post self-calibratingoperationaltestswithin the
parametersallowedin the King decision.

JUDGESTAN BILLINGSLEY
District Judge,15th JudicialDistrict
Carroll County Hall of Justice
802 Clay Street
Carrollton,Kentucky 41008
Tel: 502 732-5880
Fax: 502 732-4924
E-mail: First Judge@AOL.com
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We NeedDiscovery Reform
A man is killed in MadisonCounty.An accused
is chargedwith a crime andcounselis appointed.
The police reports are turned over to counsel
prior to or at the preliminaryhearing.The pre
liminaryhearingis meaningfulsincecross-exam
ination is basedupon the police reports being
available to counsel.At arraignmentin circuit

* 67% of Counties Have Open File court, the grand jury tape, all witness state-
Discovery ments,andtheremainderof discoveryareturned

over to the defense.Counselis ableto meetwith
hisclient,go overdiscovery,conductareasonable
investigationinto the facts, and make an in
formed decisionaboutwhetherto pleador go to

* In 85% of Counties, the Defense trial.
Receives Police Reports and
Witness StatementsBefore Trial Anotherman is killed in RockcastleCounty.An

accusedis chargedwith a crime andcounselis
appointed.This time the chiefinvestigatingoffi
ceris subpoenaedto the preliminaryhearingand
a subpoenaducestecumis issuedfor the officer

* In 85% of Counties, the Defense to bring his police report. The officer does not
Receives CHR Reports in Sex bring the police report. A motion to quashthe
Abuse Cases subpoenaducestecumis madeby theCountyAt

torney. It is sustainedby the District Judge.The
preliminaryhearingconsistsof the officerstating
evidenceagainstthedefendant,andduringcross-
examinationstating that he does not know be
causehe does not have his police report with
him. The preliminary hearingis essentially a
waste of time. At arraignmentin circuit court,
discovery is not turned over to the defense.
Later,the grandjury tapeandreportsof forensic
evaluationsareturnedoverto thedefense.Police
reportsarenot turnedover until the week prior
to trial. Witnessstatementslikewise areturned
overaweekprior to trial. Investigationprior to
trial is donewithoutaccessto theevidencein the
possessionof the Commonwealth.The defendant
andhis attorneyareunableto go over discovery
and make reasonable decisions regarding
whetherto go to trial or negotiatefor a plea.

Still anotherman is killed somewherein Ken
tucky. His family hires a lawyer to file awrong
ful death suit against the shooter.All of the
witnessesthathaveknowledgeregardingtheof
fenseare deposedby the plaintiff. Discovery is
complete, thorough, painstaking.Prior to trial,
thereis nothingaboutthe casethat the plaintiff
doesnot know. Any cross-examinationwhich oc
curs at trial will be done using a transcribed

March 1996, TheAdvocate,Vol. 18, No. 2, Page62



statement. Reasonable decisions regarding
whetherto proceedto trial or negotiatefor dis
positionaremadebasedupon completeandthor
ough discovery, and complete preparationby
counsel.

As thesethree scenariosindicate, discoveryin
criminal casesis radically different from discov
ery in civil cases. More disturbing, discovery
amongthe severalcountiesin Kentuckyremains
unfortunatelywidely disparate.

Over the last few years,the Kentucky Associa
tion of Criminal Defense Lawyers KACDL
Rules Committeehasconductedseveralsurveys
regardingproblemswith the administrationof
justicein particularcounties.The overwhelming
problemthat continuesto bereflectedon thesur
veys is that of discovery.In the countieswhere
discoveryremainsa problem,attorneysaredeep
ly concernedthat they are not receivingpolice
reports and witness statementssufficiently in
timeto conductmeaningfulpreliminaryhearings,
andmore importantlyto adequatelyinvestigate
their case,preparefor trial or makea reasonable
decisionregardingwhetherto entera pleaor not.

Severalproposalshavebeenmadein thepastto
changeRCr 7.24 and 7.26 in responseto these
statedconcerns.OneachoccasionaftertheJune
hearingbeforethe KentuckyBarAssociation,the
rulesproposedby KACDL havenot beenadopted
by the Kentucky SupremeCourt.

THE SURVEY

The KACDL Rules Committeeduringthe fall of
1995 sentasurveyto all public defenderadmini
stratorsin orderto determinethe discoveryprac
tices in the differentcounties.81 responseshave
beenobtainedto that survey. Most of thecoun
ties that did not respondAdair, Allen, Barren,
Bath,Boone,Bourbon,Boyle, Breckinridge,Cald
well, Carroll, Clinton, Crittendon,Cumberland,
Edmondson, Grayson, Hancock, Logan, Lyon,
Metcalf, Monroe, Montgomery, etc. were rela
tively small counties. Responseswere obtained
from most of the large counties in Kentucky
Jefferson,Fayette,Campbell, Boyd, Christian,
Madison, Warren, Laurel, Henderson,Daviess,
McCracken,andPike.Whilewewouldhavepre

ferredto haveahundredand twentyresponses,
webelievethat the eighty-oneresponsescantell
us a greatdeal aboutthe discoverypracticesin
Kentucky at the presenttime.

THE FINDINGS

The findings are as follows:

1 55 of the 81 counties67 percentresponding
havean openfile discoverysystem;

2 In 69 of the 81 counties85 percentrespond
ing, the defensereceivespolice reports and
witnessstatementsprior to trial ratherthan
on the morningof trial or immediatelybefore
the witnesstestifies;

3 69 of the81 counties85 perecentresponding
regularly obtain CHR reportsin child sexual
abusecases.

OBSERVATIONS

Thesefindings suggestthe following:

1 Discoveryas it is beingpracticedin theCom
monwealthis muchbroaderthanthepresent
RCr 7.24 and 7.26 indicate. It is clear that
througha variety of different methods,such
as open file discovery policies of Common
wealth’sAttorneys, standingcourt ordersby
judges,andthe developmentof trustbetween
the players in the criminal justice system,
discoveryis working well in thegreatmajor
ity of counties. Defense lawyers are for the
most part receiving accessto that which is
necessaryfor them to adequatelydefense
their clients in the,majority of the counties;

2 Very few countieshave discoverypractices
that are asstrict asRCr 7.24 or 7.26. Indeed,
of the 81 counties,only 15 percentutilize a
strict form of discovery;

3 The problems raised by opponents of en
hanceddiscoveryappearto behollow andnot
well takenin practice. Indeedoneof the few
problemsthathaseverbeenexpressedis that
widespreaddiscoverywill resultin defendants
intimidating witnesses prior to trial. It is
clearthat if that were a problem,85 percent
of the countieswould not havebroaddiscov
ery policies;
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COMMENTARY4 Thereis no reasonableor legitimateinterest
which militates in favor of continuing the
strict rules of discovery that we presently
havein Kentucky;

5 The reality is thereis discoverydisparitybe
tweenthe counties.It can be fairly assumed
that injusticesare being done, that defense
lawyersare being squeezed,and that pleas
arebeingenteredwithout full disclosureand
without adequateinvestigation;

6 This is not to saythatthe openfile discovery
systemis a panacea.In a numberof the sur
veys, the respondentsstressedthat other
measuressuch as additional discoverymo
tions, discovery inventories, and vigorous
investigationmust be usedand that a cava
lier attitude toward an open-file discovery
systemis simplynot justified.

THE RULES PROPOSEDBY KACDL

The Kentucky Associationof Criminal Defense
Lawyershasattemptedonemoretimeto improve
the discoveryrulesin Kentucky. Indeedthisyear
the KACDL Rules Committeeproposedto the
KACDL Boardthat only onerule be proposedto
the Kentucky Supreme Court on behalf of
KACDL. That rule is containedbelow.

KACDL RULES COMMITFEE
1995 PROPOSALS

RCR 7.24

2 On motion of a defendantthe courtmay
ordertheattorneyfor theCommonwealth
to permit the defendantto inspect and
copy or photographbooks,papers,docu
ments, or tangible objects, or copies or
portions thereof,that arein the posses
sion, custodyor control of the Common
wealth, upon a showing that the items
sought may be material to the prepara
tion of his defenseand that the request
is reasonable.This provision [does not]
authorizespretrialdiscoveryand [or] in
spectionof reports,memoranda,or other
documentsmadeby police officers and
agentsof the Commonwealthin connec
tion with theinvestigationor prosecution
of the case.[,or of statementsmadeto
them by witnessesor by prospectivewit
nessesotherthanthedefendant.]

The importanceof discovery in criminal cases
has recentlybeenreemphasizedby the United
StatesSupremeCourt in Kyles u. Whitley, 514
U.S. *, 115 S.Ct. 1555, 131 L. Ed. 2d 490
1995.Yet, discoverycontinuesto bea majorim
pedimentto the fair andreasonablehandlingof
criminal casesin this Commonwealth.The fund
amentalproblem is that the Commonwealthis
allowedunderexistingrulesto keepfrom thede
fensepolice reportsandwitness statementsfor
strategicreasons.While pretrialdiscoveryin civil
casesis expansive,presentdiscovery rules in
criminalcasesallow the Commonwealthto decide
whenandwhat to giveto the defense.Often,po
lice reportsandwitnessstatementsarenot given
to the defenseat all in caseswhich are negoti
atedpretrial. Suchreportsoftenarenot provided
until the day of trial. Neither practice is rea
sonable or justifiable. Neither protectsa legi
timateinterestof the Commonwealth.After all,
the Commonwealthhasa dutyto providejustice.
Keepingfrom the defensethe natureof the case
againstone accusedof a crime does nothing to
foster the provision of justice.

This proposedrule would require the turning
over to the defenseof police reportsduring pre
trial discoveryunder RCr 7.24 ratherthanRCr
7.26.

Police reports are an essentialpart of the pro
cessingof casesin district andcircuit courtsby
the Commonwealthandthe defense.It is com
mon practicefor both the defenseand the Com
monwealthto utilize the police reportsin negoti
ating cases, in analyzing cases, investigating
cases,andpreparingcasesfor trial.

At thepresenttime, however,somecourtsread
the existinglanguagein RCr 7.24 to prohibit the
ordering of pretrial discovery of police reports.
Caselaw mandatesthat police reportsbeturned
over aspart of RCr 7.26. SeeLeGrandev. Com
monwealth,Ky., 494 S.W. 2d 726 1973;Haynes
o. Commonwealth,Ky., 657 S.W. 2d 948 Ky.
1983;Maynardv. Commonwealth,Ky., 497S.W.
2d 567 1973.The problemis that by remaining
underRCr 7.26, police reportsdo not haveto be
turnedover until thewitnesstestifies.And if the
prosecutiondoesnot call a witness,the defense
mayneverreceivethe statementmadeby a wit
nessirrespectiveof its relevancyto theproceed
ing. As a result, the trier of fact is precluded
from gainingaccessto informationwhich could
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affect their verdict. It is reasonableto mandate
the provisionof police reportsin caseswhich are
not at the trial stagebut ratherat the pretrial
discoverystage.

Providing police reportsto the defenseprior to
trial should result in more efficient court pro
ceedings.Defenselawyersandtheir clientswould
as a result understandthe caseagainstthem,
therebyenablinga betterevaluationof the case.
Casescould moreeasilybenegotiatedasa result.
Pretrial litigation over discoverywouldbe mini
mized. A better informed client and defense
would result in fewer collateral attacksbased
upon the failure to investigateand advisepre
trial.

Preparinga casefor trial should not be a "cat
andmousegamewherebythe Commonwealthis
permittedto withhold importantinformationre
questedby the accused..."Jamesv. Common
wealth, Ky., 482 S.W. 2d 92 1972.The defense
shouldknowwell before trial what investigation
hasbeenconductedby the police. Defensecoun
selrarely is presentat the sceneof the crime,or
at the time witnessesare interviewedand can
gainaccessto the investigationconductedby the
police only by reviewing the police report. No
interestexistsfor not requiringthe turningover
of police reportsaspart of thepretrialdiscovery
process.

RCR 7.26

Demandsfor productionof statementandreports
of witnesses

1 [Before a witnesscalledby the Common
wealth testifies,] A reasonabletime
prior to trial, the attorneyfor theCom
monwealthshall produceall [any] state
mentsof any[the] witness in the form of
adocumentor recordingin its possession
whichrelatesto the subjectmatterof the
witness’s testimony and which a has
beensignedor initialed by him or b is
or purportsto be a substantiallyverba
tim statementmadeby him. Suchstate
ment shall be madeavailablefor exam
ination anduseby the defendant.

2 If the Commonwealth claims that a
statementto beproducedunderthisRule
7.26 doesnot relateto the subjectmatter
of thewitness’stestimony,thecourt shall
examinethe statementprivately and,

before making it availablefor examina
tion anduseby the defendant,excisethe
portions that do not so relate.The entire
text of the statementshall be sealedand
preservedin the recordsof the court to
be madeavailableto the appellatecourt
in the event of an appealby the defen
dant.

COMMENTARY

This proposedrule change would require the
turningoverof witnessstatementsto thedefense
a reasonabletime prior to trial rather than
duringthe trial.

At thepresenttime, thereis no timerequirement
for the Commonwealthto supply statementsof
witnessestheyintendto call at trial. As a result,
witnessstatementsmaybe, andare, turnedover
to the defenseduringtrial prior to thetestimony
givenby the witness.This hasseriousramifica
tions for the fairnessof the trial.

Witness statementscan sometimesbe lengthy,
andthuscumbersometo readandanalyzeduring
trial. New materialin a witness’statementoften
requiresadditional investigation. Somewitness
statementsrequire additional motion practice.
Effective impeachmentfollowing the readingof a
witness’ statementmay take additional time.
Tapedstatementsmustbe transcribedbefore ef
fective impeachmentcantake place.Incorporat
ing information received in the reading of a
witness’statementmayrequirechangesin open
ing statement,or cross-examinationof otherwit
nesses.Voir dire may be completedwithout the
opportunityto questionjurors abouta key issue
or whetherajuror knowsor is relatedto a prose
cution witness.As the rule presentlystands,re
ceiving discoveryduringtrial is simply too late.
Most strategicdecisionsare madein advanceof
trial. On the otherhand,eachof theseproblems
canbe addressedby the amendmentwithoutpre
judicing the Commonwealth. Reversalsfor fail
ure to supplydiscoveryin a timely fashioncanbe
avoided. Seefor exampleAndersonv. Common
wealth,Ky., 864 S.W. 2d 9091993.

Many jurisdictions across the Commonwealth
now employ open file discovery, agreements
which havebeensanctionedby the Court. See
Mouncev. Commonwealth,Ky., 795 S.W. 2d 375
1990. This proposedrule changewould give to
thoselawyerspracticingin jurisdictionswithout
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openfile discoverya reasonableopportunity to
preparetheir cases.

The KentuckySupremeCourt hasmadediscre
tionarythe requiringof witnessstatementsto be
turnedover prior to trial. In Wright v. Common
wealth, Ky., 637 S.W. 2d 635 1982 the Court
held that "[t]hough it maybe that in a technical
sensea witness is not ‘called’ until abailiff calls
him to the witnessstand,we think the common-
senseconstructionof this rule is theonegiven to
it by the trial court in this instance,which is
that if the Commonwealthintendsto use a wit
nessandthe defenseseeksaccessto hisrecorded
statementsit is within the trial court’s sound
discretionwhetherto allow it prior to trial." Id.
at 636. That which is now discretionaryshould
bemademandatory.

Criminal defenseattorneysare requiredto ren
der the effective assistanceof counsel.The ac
cusedhas a right to presenta defenseand to
confronthis accusers.Pretrial investigationand
preparationareabsolutenecessitiesto the effec
tive defenseof thecriminally accused.Concealing
witness statementsfrom defensecounseluntil
themorningof trial actsasaseriousimpediment
to providingthe effectiveassistanceof counselto
personsaccusedof crimes.

If no relief is provided in discovery,a new rule
needsto be madepart of the criminal rulesauth
orizing the giving of more time to the defense
during the trial to conductinvestigations,plan
examinations,engagein motion practice,andto
respondfurther to the witnessstatements.As it
is, when a lawyer obtainsa witness statement,
he oftenhasno time provided to respondto the
statementor to preparefor cross-examinationof
the witnessin light of thestatement.

Thereis no legitimate interestof the Common
wealththat is protectedby the existingrule.Nor
will a legitimate interest be effected by this
amendment.

This rule will be brought for discussionat the
Kentucky Bar Association’sRules Committeein
June.Be awareof this rule. Feel free to contact
the Kentucky Supreme Court regarding your
commentsaboutthis rule or anyothermeasures
which would improve the administrationof the
criminal justice system.

ERWIN W. LEWIS
KACDL RULESCHAIR

Evidence & Preservation Manual
2d Ed. 1995

The Kentucky Department of Pub
lic Advocacy, 1995 Evidence & Pre
servation Manual 2d Ed. is
available for $39.00, including
postage & handling. This 96 page r I

work includes the entire text of 0

the Kentucky Rules of Evidence, .
Commentary to each rule written
by Jefferson District Assistant
Public Defender, David Niehaus, .

______

an extensive article on preserva
tion by Marie Allison, Julie Namkin
& Bruce Hackett, a table of cases which have cited
to the KRE, a KRE Users Guide, and other
evidence and preservation articles. Send check
made payable to Kentucky State Treasurer to:

Tina Meadows, Training & Development
Department of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006; Fax: 502 564-7890
E-mail: tmeadows@dpastate.ky.us

SAMPLE MOTIONS & INSTRUCTIONS

DPA MOTION FILE & INSTRUCTIONS
MANUAL: The Departmentof Public Advo
cacyhascollectedmanymotions andinstruc
tions filed in actual criminal casesin Ken
tucky, and has compiled indexes of those
motions and instructions. Instructions are
categorizedby offense and statutenumber.
Many motionsincludememorandumsof law.

CAPITAL CASES: The motion file contains
manymotionswhichareapplicableto capital
cases,andthat includesmanymotionsfiled in
capitalcaseson non-capitalissues.In addition
to containing tendered capital instructions,
the DPA Instructions Manual contains in
structions actually given in many Kentucky
capitalcasesfor both the guilt/innocenceand
penaltyphases.

COPIES AVAILABLE: Copiesof theinstruc
tions and motion file indexesarefree to any
public defenderin Kentuckyand any of the
actual instructions or motions are free to
public defendersin Kentucky, whetherfull-
time, part-time, contract or conflict. Each
DPA field office has an entire set of the
instructions and motions. Criminal defense
advocatescan obtain copies of the indexes,
instructions,or motionsfor thecostof copying
andpostage.To obtaincopiescontact:

BRIAN TIIROCKMORTON, Librarian
100Fair OaksLane,Suite 302

Frankfort, Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890

E-mail: bthrock@dpa.state.ky.us
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** OPA **

24th Annual Public Defender
Training Conference

June 17-19, 1996
Executive Inn, Owensboro,
Kentucky
*Sjnce Sunday, June 17, 1996 is
Father’s Day, our 1996program is
on Monday, Tuesday& Wednesday.

11th DPA Trial PracticePersuasion
Institute
October 6-11, 1996
Kentucky Leadership Center
Faubush, Kentucky

NOTE: DPA Training is open only
to criminal defenseadvocates.

KACDL Annual Conference
November 16, 1996
Paducah,Kentucky

For more information regarding
KACDL programs call Linda
DeBord at 502 244-3770 or
RebeccaDiLoreto at 502 564-8006.

** NLADA **

NLA.DA DrugSeminar
April 18 - April 21, 1996
Albuquerque, NewMexico

For more information regarding
NLADA programs call Joan
Graham at Tel: 202 452-0620;Fax:
202 872-1031or write to NLADA,
1625 K Street, N.W., Suite 800,
Washington, D.C. 20006.

*lNCDC **

NCDC Trial Practice Institutes
May 19-June 1,1996
June 16 - June 29, 1996

For more information regarding
NCDC programs call Marilyn
Haines at Tel: 912 746-4151;Fax:
912 743-0160or write NCDC, do
Mercer Law School, Macon,
Georgia 31207.

Upcoming DPA, NCDC,
NLADA & I{ACDL Educationvites & VaIi
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** KACDL **

The Advocate now has an electronic mail address. You may reach us at
pub@dpa.state.ky.usvia internet.If youhaveanyquestionsor commentsfor aparticular
author,your commentswill be forwardedto them.

Anyonewishingto submit an article to TheAdvocateelectronically,pleasecontactStan
Cope at 100 Fair OaksLane,Ste. 302, Frankfort,KY 40601 or by phone,502-564-8006.
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