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What do we do about the
unrepresented?We know
that manyindigentsgo - -

unrepresented.The article
by Bill Curtis in this issue
andhis article in thepre

________

vious issue revealsthat real
ity. Whatdo we do about it? Pleasegive us
your ideas.

Counsel for Juveniles EssentiaL As the
GeneralAssembly increasesthe penalconse
quencesfor Kentucky kids, it is even more
critical for counsel for juvenilesat all stages.
RebeccaDiLoreto helpsus understandthe
needto provide more counsel resourcesfor
juveniles.

Mental Health Dialogue.The mental health
aspectsof criminal casesincreasein impor
tanceeachyear.Ourdialoguecontinueswith
Dr. Smithreplyingto Mr. Blume’sresponse.
GregTaylor describesKCPC andDr. Dro
gin andDr. Barrett help us better under
standtheimportant psychologicalevaluation.
The specializedareaof mitigation interview
ing is detailed by Dr. Norton, one of the
nation’sleadingcapitalmitigation specialists.
What areyour thoughtsaobutourforum?
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cussesan important new law affectingPFO
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Sixth Circuit Review.Our 6th Circuit col
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authoredby Bruce Hackett, an appellateat
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derOffice. Brucestartsout with a bangashe
reviews6th Circuit caselawfor 1995andthe
first 3 monthsof 1996.
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It cannotbe too often stated
that the greatestthreatsto
our constitutional freedoms
come in times of crisis.

-JusticeSandraDayO’Connor

When we allow fundamental
freedomsto bescarificedin the
siameof realor perceivedemer
gency,we invariably regretit.

- JusticeThurgoodMarshall
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David L. Lewis practiceslaw in New York City, concentratingon casesinvolving white collar andmurder charges.He has
representedallegedmembersof theIrish RepublicanArmy, former CentralIntelligenceAgencyagent,Edwin P. Wilson, formerHeadof
StatePanamanianGeneralManualAntonioNoriega. Lewis representedCarolynWarmusin thefirst "FatalAttraction’ murdertrial in
WestchesterCounty,which endedin ahungjury. Thecaseis the subjectof thebook Loversof Deceit by Michael Gallagherpublishedby
Doubleday.ShanaAlexander also featuredLewis in herbook entitled The PizzaConnectionbasedon the seventeenmonth trial of the
samename.Lewis has representedallegedmembersof the Gambinoorganizedcrime family as well as corporateofficers and public
officials. Lewishasbeencalled the"GreatWhiteShark" for his cross-examinationskills. His style hasbeencalled"wily, in-your-face"and
"a predatorycourtroomtechnique."Gentleman’sQuarterlycalled Lewis "The Bearfrom Bensonhurst"and "a FalstaffianEveryman,a
Columbo of the Courtroom," "one of the country’s leadingauthoritieson national security issuesand forensicevidenceas well as an
aggressiveandhighly controversial-courtroomperformer."

JoeGuastaferrois anactor, director,producerandteacherofjury persuasiontechnique.From Chicago,he hasdirectedmorethan
40 playsfor theater.He hasservedas the artistic directorof the TravelightTheaterin Chicagoand wasthe generalmanagerof the
HawaiiPerformingArts Companyof which hewas also a founding member.His numerouscreditsincludefeaturefilms, madefor TV
movies andTV episodics,as well ascommercialsandindustrial films. His recentcreditsincludeBackdraft, Mario and the Mob, Eye for
an Eye,Vice Versa, RunningScared,The Color ofMoney,andTheFugitive.JoehasservedastheAssociateDeanof theGoodmanSchool
of Dramaof DePaulUniversityand is a featuredlecturerin trial skills andcontinuinglegaleducationprogramsthroughouttheUnited
States.His practical recommendationson the relationshipbetweenattorneys,judges andjuries havewon the esteemof the legal
community.Heis committedto thetrainingof Criminal DefenseLawyersandworksregularlywith theIllinois StateAppellateDefender,
theFederalDefenderProject,the RiversideCounty,California, Indiana,NewYork andKentuckyTrial PracticeInstitutes,NCDC and
NITA. He worksmore andmoreeachyear astrial consultantandwasacourtappointedmitigation specialistin aCalifornia capitalcase.
In thecivil arenahasbeenon the plaintiffs side of numerousmultimillion dollar verdictsand in the criminal courtshasassistedin
defendingvariouskinds of cases.

LindaMeza is a socialandcognitive psychologist.She conductsresearchon jury decisionmakingandassistsattorneysin applying
knowledgeof humaninformationprocessingandgroupdynamicsto thepreparationof their cases.The informationprocessingmodelshe
hasidentified is derivedfrom testsof actualjurors’ comprehension,retentionandjudgmentof evidenceandinstructions,100’s of juror
interviews,andtraining asa cognitivepsychologist.Linda MezaandAssociatesappliesthis modelandthe principlesof socialdynamics
to thepreparationof trial at all phases:Jury Selection;Investigation;Changeof Venue;andCasePreparation.Dr. Mezahasconsulted
in 52 capitalcasessince1979.

Dr. Lee Coleman,a 1964 graduateof the University of ChicagoSchool of Medicine, practicespsychiatryin Berkeley,California.
His concernovercourtroomrelianceonquestionablepsychiatricandmedicalopinionshasleadto severaldozenarticleson forensictopics,
as well as frequenttestimonyfor both prosecutionanddefense.He is the authorof The Reignof Error: Psychiatry,Authority and Law
1994, andMedical Examinationfor SexualAbuse:Have We BeenMisled?, Child Abuse Accusations, Vol. 1, No. 3 1989; False
Allegationsof Child SexualAbuse:Whyis it Happening,WhatCan WeDo?, Criminal JusticeAmerican Bar Association, v.5, #3, Fall
1990co-authoredwith PatrickClancy;Creating ‘Memories’of SexualAbuse,Issuesin Child Abuse Accusations,v.4, #4, Fall, 1992.

RobertWalker, MSW, LCSW, is the Director of the BluegrassEastComprehensiveCareCenterwhich servesLexington,
Winchester,Nicholasville,andStanton,Kentucky.He holds aMaster’sdegreefrom U.K. andhas23 yearsexperienceas aclinicianserving
individualsandfamilies.His clinical concentrationhasbeenin theareasof addictivedisordersandcognitivetherapywith mood disorders.
He holds clinical faculty positionsin theCollegeof SocialWork andthe Departmentof Psychiatryin the Collegeof Medicine at U.K.

FOR A BROCHURE CONTACT: Tina Meadows,DPA Education & Development,100 Fair Oaks Lane, Suite 302,
Frankfort, KY 40601; Tel: 502 564-8006;Fax: 502 564-7890;E-mail: tmeadows@dpa.state.ky.us

____________

ijdL.Lewis JoeGuastaferro
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Indigents Accusedof Crimes without Representation:
A Growing Problem in Kentucky

Appearing in the March 1996 issue of The
Advocatewas an article discussingthe num
bersof Kentucky’sindigents-accusedin thecir
cuit and district courts without benefit of
representationfrom public advocates.’This
article will attemptto shedmore light on the
issueof poor personswithoutrepresentationin
Kentuckyby collapsingthepreviousdatacom
bining the circuit anddistrict courttotals and
yielding a "total" criminal caseloadfor the
Administrative Office of the CourtsAOC and
the Departmentof Public Advocacy DPA.

Column2 of Table 1 lists Kentucky’s criminal
caseloador the total numberof criminal cases
filed in the trial courts from 1989 through
1994. Sinceit is estimatedthat 75% of persons
appearingin criminal courtsareindigent,2this
figure was multiplied against the AOC case
loadsto derive the total numberindigentsac
cusedof crimes Table 1, Column 3 from 1989
through1994. To derive Column 5 of Table 1,
UnrepresentedPersons,theDPA caseloadCol
umn 4 was subtractedfrom the total number
of IndigentsAccusedof Crimes,Column3. [See
Graph1.1

The datashowanupwardtrendin thenumber
of unrepresentedpersonsstartingwith 114,922
in 1989, exceptfor a slight drop in 1993, and
increasingto 151,274in 1994. Seegraphon the
cover of this issue.From 1989 to 1994, the

numberof unrepresentedincreasedby 36,352
persons.This representsan increaseof 32% in
the numberof unrepresentedpersonsover the
four year period. During 1994 two thirds or
66% of indigents accusedof crimes were pro
cessedthroughKentucky’s court systemwith
out benefit of legal representation.

In Kentucky all criminal justice agencies,ex
ceptDPA, arefundedat levelswhich allow for
processing100%of personsqualifying for agen
cy services.SeeGraph2.

ForFiscalYear1994 theKentuckyDepartment
of Corrections received $191.1 million, the
Kentucky judiciary $102.5 million, the Ken
tucky StatePolice$72.4million, andtheprose
cution $31.8million in generalfund monies. It
is understoodthat the large majority of the
judiciary’s casesare civil, but it is a reasonable
assumptionthat the courts,corrections,police,
andprosecutionare adequatelyfunded to pro
cess100% of the criminal cases.

Table one indicatesthat during FY 1994 that
in Kentucky 230,805 indigents were charged
with criminal offensesin the trial courts.DPA
with its budgetof $10.5 million handledone
third, 79,531 or 34%, of thesecases.As pre
viously notedtwo thirds, 151,274or 66%,of the
poorpeopleaccusedof crimesin Kentuckywere
without benefitof legal representation.In

Table 1

INDIGENTS-ACCUSEDUNREPRESENTEDIN KENTUCKY 1989 - 1994

AOC CRIMINAL INDIGENTS ACCUSED
CASELOAI OF CRIMES

F’Y 1989
F’Y 1990
FY 1991
FY 1992
F’Y 1993
FY 1994

244,686
270,252
291,544

304,393
302,818
307,740

DPA CRIMINAL
CASELOAD

UNBEPRFSTED
PERSONS

183,514
202,689
218,658
228,295
227,114
230,805

68,592
71,103
86,318

93,787
94,703
79,531

114,922
131,586
132,340
134,508
132,411
151,274
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KENTUCKY’S TOTAL CRIMINAL
CASELOAD IN THE TRIAL COURTS
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1994
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2J. Thomas McEwen and Elaine Nugent,
"NationalAssessmentProgram:SurveyResults
for Public Defenders." Institute for Law and
Justice,Alexandria,Va. 1990.

WILLIAM P. CURTIS
ResearchAnalyst
100 Fair OaksLane, Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax:502 564-7890
E-mail: bcurtis@dpa.state.ky.us

0

order to fulfill the guaranteeof the right to
counselin the Kentuckyconstitutionit is con
servativelyestimatedthat DPA would needa
budgetcomparableto the prosecutionor $31.8
million. In otherwords, we canestimatethat
a 200%increasein the DPA caseloadwould re
quire a 200%in its budget.

FOOTNOTES

‘William P. Curtis, "Many IndigentsAccusedof
Crimes Go Unrepresentedin Kentucky", The
Advocate,Vol. 18, No. 2 March 1996,p. 6.
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The Right to Counsel for Juveniles in Kentucky:
Change in CodeMake Competent CounselCritical

On Monday, April 1, 1996, HouseBill No. 117
wasenacted.The new legislationcontainsmany
featuresto be exploredover the coming months
including the creation of a new Departmentof
JuvenileJustice.ThatDepartmentwith its ambi
tious mission to preventjuvenile crime,identify
at risk juveniles, operateor cottractfor deten
tion, treatmentandaftercarefacilities andpro
grams, will not have functions assignedto it
until July 1, 1997.

The amendmentsmost immediatelyaffectingac
cusedjuveniles are thoseprovisions impacting
upontransfer.KRS 635.020hasbeenamendedto
require only one prior felony adjudication to
make a 16 year old eligible for transfer on a
ClassC or D felony.

This requirementof only onepreviousfelony ad
judicationmaytriple the numberof casestrans
ferred. It will be coupledwith an amendmentto
KRS 640.010whichwill requirethat thejuvenile
court find in favor of transferon only two of the
traditionalsevenfactors.Otherprovisionsallow
the court to lock up juvenilesfor up to 90 days
for misdemeanoroffenses.

A red flag must be raisedby those concerned
with the rights of children.Juvenilesfacedwith
their first felony need to be advised that an
adjudicationof delinquencyon that felony will
make them immediately eligible for transfer
shouldtheybechargedwith asubsequentfelony.
In jurisdictionswherecountyattorneys,policeor
court designated workers overcharge, it is
important to litigate the facutal basis for the
chargeand seek lesser includedmisdemeanor
offensesas an alternativeto the felony.

The expresspurposeof the codeis shifting from
treatmentand rehabilitationtoward a greater
emphasisonpunishment.In thisenvironment,it
becomes even more critical for all accused
juvenilesto havecounsel.

In significantsectionsof theCommonwealth,juv
eniles are encouragedto plead guilty without
counsel in return for a quick probation.When
theyviolate their probationthey arelocked up

"Transferringtargetedjuvenileoffenderswho
commit themostseriousandviolent crimesto
criminal court enablesthe juvenile justice
system to focus its efforts and resourceson
the muchlargergroup of at-risk youth and
less seriousand violent offenderswho can
benefit from a wide rangeof effective delin
quency preventionand intervention strate
gies. However, in their efforts to ensurethat
certainjuvenile offendersaretransferredto
thecriminaljusticesystembecauseof theser
iousnessof their offenses,theFederalGovern
ment andthe State must be sure that only
theseyouthwho truly requirethis alternative
underthelaws of their particularjurisdiction
areplacedin thecriminal justicesystem.We
must also remain vigilantabout thejuve
nile’s right to counseland about the po
tentially harmful impact of placing juve
niles in adult jails, lockups, andcorrec
tional facilities, including problems as
sociatedwith overcrowding, abuse,youth
suicide and the risk of transforming
treatable juveniles into hardened crimi
nals."

Combating Violence and Delinquency:
The National Juvenile Justice Action
Plan, Office of JuvenileJustice and Delin
quencyPrevention,U.S. Departmentof Jus
tice, p. 72 March 1996. A comprehensive
strategyandinformationalguide for focusing
state and federal resourcesto reduceyouth
violenceandpreventdelinquency.
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againanddenied counsel.When thesechildren
are discoveredin detentioncentersand "treat
ment" facilities, it is a struggleto convincejuv
enile court judges that the casesshould be re
opened.

We are in this situation in Kentucky, even
thoughthe United StatesSupremeCourt recog
nized a juvenile’s right to counsel in 1967 in
Applicationof Gault, 387 U.S. 1, 87 S.Ct. 1428,
18 L.Ed.2d 527 1967.

Severalcourtsacrossthe countryhaveheldthat
ajuvenile cannotevenwaivethis right to counsel
exceptupon the adviceof counsel.

In State v. Doe, 621 P.2d 519 N.M. 1980 an
order revoking juvenile probationwas reversed
wherethe minorhadbeenimproperlypermitted
to waive the appointmentof counselat an ori
ginal hearingon a delinquencypetition.

An Arizona appellatecourt recently addressed
the sameissuein In TheMatter oftheAppeal in
NavajoCountyJuvenileAction No. JV, 898 P.2d
517 Ariz. App. Div. 1, 1995. The court agreed
to reviewthe issueeventhoughthejuvenilehad
already reachedthe age of majority becauseit
was clearly an issue "capable of repetition,yet
evadingreview." Pointing to Arizona’s ownjuv
enile court statute,the appellatecourtheldthat
it was reversibleerror to permit a juvenile to
make admissionsagainsthis interest without
counselandwithout importantproceduralsafe
guards to insure a valid waiver. Many courts
haverecognizedthat becauseoneof the goals of
juvenile court as parenspatriae is to protect
minors, greatercautionmust be usedin deter
mining a minor’s competencyto waive his/her
right to counsel.In re ShawnF., 34 Cal. App. 4th
184, 40 Cal. Rptr. 2d 263 1995.

This hesitancyto accepta waiver of counselis
rationallybasedon society’slong-heldbelief that
juvenilesdo not havethe capacityto makeleg
ally bindingdecisions.Stateex rd. M. v. Taylor,
276 S.E.2d199 W.Va. 1981 Juvenilescannot
sell, leaseor mortgageproperty. Guardianad
litems mustbe appointedfor juvenilesin most
civil actions.No statutoryauthorityexistsfor the
waiverof a lawyer or counsellorin suchcircum
stances.Yet, when it comesto deprivinga child
of his/herliberty or urginga child to makedeci
sionstoday whichmayaffect his liberty andpri
vacy or future employmentintereststomorrow,

somecourtsare all to willing to ignore a child’s
right to counsel.

A social workeris not a substitutefor a lawyer.
In re Welfareof D.S.S.,506 N.W.2d 650 Minn
App., 1993. If a child is committedto the state,
the socialworker or caseworker is not in a posi
tion to waive the child’s right to counselnor to
act on behalf of the child in a delinquencyor
statusadjudication. In a recentcasein Western
Kentucky, police refusedto let a child, under
goinginterrogation,consultwith a fosterparent.
The only adult permittedcontactwith the child
was a social worker. The sOcial worker saw no
reasonto interveneand refusedto consultwith
the child. No onemadean effort to securecoun
sel for thejuvenile.

A parentwho hasno legal training can neither
waive achild’s rights nor actashislawyer. In re
ShawnF., supra. In a recentcase,in Central
Kentucky, parentsurged a child, facing serious
felony offenses, to plead guilty without re
questingcounselso that theycould returnquick
ly to their homecounty with the caseresolved.
What apparentlywent undetectedwas that the
child hadahistory in juvenile court as abused,
neglectedanddependent.Theparentalpressure
on the child to foregothis critical constitutional
right mayhavebeenyet anotherepisodeof abuse
andneglect.Parentsmaynot wanta child to ob
taincounseleitherbecausetheydesirea speedier
resolutionor theydo not feel thatthe casemerits
anattorney.Parentstypically do not realizethe
long term consequencesof a plea. Sometimes
their interestsare adverseto the child’s, as in a
beyond control petition or an assaultcharge,
whentheparentwasthe allegedvictim. Whena
child faces sex abusecharges,it may be that a
parentfearsexposureandpersonalliability.

As with adults,a silentrecordcannotbeequated
with a valid waiver. Re Juvenile Appeal, 465
A.2d 1107 Conn. 1983;KM. v. State,448 So.2d
1124 Fla. App. D2, 1984;ReKriak, 506 N.E.2d
556 Medina Co., Ohio 1986. In jurisdictions
wherewaiver is permitted,thejuvenile canthen
only chooseto waive his right to counselwith a
recordthat establishesthathis decisionwas the
product of an intelligent and understanding
choice.Statecx rd. JuvenileDept.Linn Countyv.
Anzaldira, 820 P.2d869 Oregon,1991. Sucha
waiver shouldnot be acceptedunlessthe minor
is experiencedin the legal systemandawareof
thedangersanddisadvantagesof self-representa
tion. The record needsto revealthat the minor
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was warnedabout the case specific dangersof
proceedingunrepresented.ReR.S.B.,498N.W.2d
646 S.D. 1993. Certainly,where,in Kentucky,
the law is growing evermore punitive,the juv
enile should be advised of the future conse
quencesof a plea. SeeIn the InterestofDoe, 881
P.2d533 Hawaii, 1994;In re KevinG., 709P.2d
1315 Cal. 1985;ReKriak, supra;ReManuelR.,
543 A.2d719 Conn. 1988; In InterestofW.M.F.,
Ga. 1986.

The better practiceremains that no juvenile
waive the right to counsel, except after con
sulting with counsel who is knowledgeablein
juvenile law. To presumethat a child canunder
standthe long term consequencesof ajuvenile

court proceedingis an absurdity.Eveneducated
legal mindscannotbe sure of how the juvenile
codewill be sharpenedinto a bettertool for the
prosecutionin the future. In a legal system,
seekingjustice, it is only reasonableto give an
accusedpersonwho hasnot yet graduatedfrom
high school,an attorney.

REBECCABALLARD DILORETO
AssistantPublic Advocate
Departmentof Public Advocacy
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: rdiloret@dpa.state.ky.us

Doug SappAppointed
Commissionerof Corrections

JusticeSecretaryE. Daniel Cherry namedDoug
Sappas Commissionof theKentuckyDepartment
of CorrectionseffectiveApril 1, 1996.

Sapp, who served as Deputy Commission of
CommunityServicesandLocal Facilitieswithin the
Departmentof Corrections, has over 20 yearsof
correctionalexperience.

In making the announcement,SecretaryCherry
stressedthe importanceof naming a personwith
strong corrections credentials to head the
Department of Corrections. The department
overseesthe operation of all state prisons, 57
probation andparole offices as well as servingas
liaison with local jails and halfway houses
throughoutthe state.

"The knowledgeandexpertisewhichDougbringsto
this position will allow him to successfully
undertakeone of the most critical jobs in state
government," Cherry said. "I have the utmost
confidencein his abilities andfeel fortunate to be
ableto namesomeonewith his qualificationsto this
importantposition."

Sapp, 48 yearsold, beganhis careerin 1973 as a
ProbationandParoleOfficer. Headvancedthrough
theranksto assumehis currentposition asDeputy
Commissioner. He is a resident of Columbia,
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Criminal Justice Mental Health Forum:
A Dialogue to Greater Meaning

‘

"Scienceis rooted in conversations.The cooperationof different peoplemay culminate in scientific results of the utmost
importance."PhysicsandBeyond:Encountersand Conversations,WernerHeisenberg.Thereis a dearthof dialoguein our
criminal justice system. The ‘truth" of scienceand of the criminal justice processis betterapproachedby interdependent
dialogueratherthan destructivediscussion.

A leadingquantumtheorist,David Bohm,seeTheSpecialTheoryofRelativity 1965 is developinga theoryof dialoguewhen
a group of people "becomesopen to the flow of a largerintelligence."He hasexplored the analogybetweenthe collective
propertiesof particlesandthewaywe think together."As with electrons,we mustlook on thoughtasasystematicphenomena
arisingfrom how we interactanddiscoursewith oneanother."He distinguishesdiscussion,anexchangethathaswinning as
its purposefrom dialogue.Bohm seesgroupsusingdialogueto accessagreater"pool of commonmeaning"which individuals
cannotobtain. "The wholeorganizesthe parts."ThreeconditionsBohm seesas necessaryfor dialogueare:

1 participantsmust "suspend"their assumptions;
2 participantsmust seeeachother as colleagues;and
3 a facilitatormust"hold the context."

The Advocate invites you to join in the dialogueon whatconstitutesa competentmentalhealthevaluationfor indigent
criminals accusedof a crime. Columbia, South CarolinaattorneyJohn Blume; Lexington psychologist,Harwell Smith,
Ph.D; Louisville, Kentuckyattorneyandpsychologist,Eric Drogin, Ph.D. andCurtis Barrett,Ph.D.,Louisville, Kentucky
psychologistarecurrently exchangingideas.In theAugust, 1995 AdvocateJohnBlume setout whathis experiencereveals
as the componentsof competentevaluations.In the Novemberissue Dr. Smith took issuewith the practicality of Blume’s
views. In theJanuary,1996 issueBlume repliedandDrogin enteredthedialogue.Dr. Smith respondsin this issueto Mr.
Blume.We alsohavea descriptionof theKentuckyCorrectionalPsychiatricCenterby its director,GregTaylor. Doesanyone
seriouslythink $500 for a competencyandcriminal responsibilityevaluationandany resultingtestimonyis sufficientacross
the 400casesdoneout-patientin Kentucky?LeeNorton,Ph.D.,oneof thecountry’sleadingmitigation specialists,helpsus
understandthe specialskills necessaryto reveal information relevantto the life and deathdecisionsfactfindersmakein
capitalcases.Drs. Drogin and Barrett discussthecritical importanceof beinganadvocatefor your opinion,andtheyexplore
thecomponentsofthepsychologicalevaluation.Already, we seethetragic tensionbetweentheideal weall knowshouldoccur
in Kentuckyandthe reality of currentKentuckypractice.We invite your reflection,inquiry anddialogue.

Dialogue vs. Discussion

The disciplineof teamlearningstartswith "dialogue,"the capacityof membersof ateamto suspendassumptionsandenter
into a genuine"thinking together."To theGreeksdia-logos meantafree-flowing of meaningthroughagroup, allowing the
groupto discover insightsnot attainableindividually. Interestingly, the practiceof dialoguehasbeenpreservedin many
"primitive" cultures,suchas thatof the AmericanIndian, but it hasbeenalmostcompletelylost to modernsociety.Today,
the principlesandpracticesof dialoguearebeingrediscoveredandput into a contemporarycontext.Dialoguediffers from
the more common"discussion,"whichhasits roots with "percussion"and"concussion,"literally aheavingof ideasbackand
forth in a winner-takes-allcompetition.

- PeterM. Senge,The Fifth Discipline:
The Art of Practiceof the LearningOrganization1990 at 10.
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Further into the Murk:
Reflections on Mr. Blume’s Reply

Taking up the gauntletagain from Mr. John
Blume, Mental Health Issues in Criminal
Cases:AReplyto Dr. Smith,TheAdvocate,Vol.
18, No. 1 January1996,onemustbeginwith
the hope that Mr. Blume caught the topical
nature of my use of the word "insane" in my
descriptionof his initial remarksand did not
take this as my professionalevaluationof his
thoughts. With regard to what comprises a
good forensic psychological evaluation, Mr.
Blume drawsour attentionto the questionof
whena neuropsychologicalevaluationis neces
sary. Blume also makesthe casethat a com
plete andaccuratemedicalhistory ever seen
one?is essentialin establishingmitigation in
a capital case.Finally, Mr. Blume takesissue
with my remarksregardingthe original error
in Ake V. Oklahoma.

To take the last issue first, I would not pre
sume to argue with Mr. Blume’s remarkson
the legal opinions surroundingAke. It does
appearthat the U.S. SupremeCourt concluded
from the Ake circumstancesthat the indigent
defendantis entitled to an expert who works
only for him. I would simply saythat this is
part of the "tortuous, obscurepath" traveled
from theAkecircumstances.I wouldfurtherre
mark, in thisvein, thatMr. EdwardMonahan’s
observationto me thatAkeandBiriion entitle
the defendantto his own team of psychiatric
experts, is an idiosyncratic interpretation
unsupportedby Ake andBinion.

Mr. Blume feelsthat "neuropsychologicaltest
ing is almost alwaysnecessaryto ensurethat
a competentand reliablementalhealthexam
ination is conducted."I would agreewith Mr.
Blume that most psychologistshavenot been
trainedin theLuriaor Reitanneuropsycholog
ical batteries,as I have. I would agreethat
thesetestbatteriesaretimeconsumingto give.
Both these observationsmiss the essential
pointwith regardto the role of neuropsycholog
ical testing in forensic examinations.These
examinationsaredoneto answerthe questions
of thereferringparty. In almostall casesthese
questionscanbeansweredwith aneuropsycho
logical screening.In mostcasesneuropsycho

logical testingprovidesmore documentationof
a deficit notedupon screeningbut doesn’tpro
vide either better localization of the brain
dysfunctionor an improvedideaaboutanycon
nectionbetweenanydysfunctionandthecrimi
nal behavior. The appropriatelytrained and
experiencedforensic psychological examiner
developsan educatedopinion on the basisof
the screeningas to whether there is a likeli
hood that further neuropsychologicaltesting
will affect the answersto the referral ques
tions. If it will, thenhe makesa referral for
the testing. If it won’t, thenhe notesthedys
functionandmoveson to whateverconclusions
he canmake.

This leadsusto the issueof the completeand
accuratemedical history. One always wants
such a history. What is a completehistory and
howlongdo wewait for it? For examplefederal
prison medicalrecordsare virtually unattain
able. How longshouldI wait to issuemy report
while my requestfor theseandotherrecords
winds its way through the system.If the Let
cherCounty schoolsystemhaslost the record
as to whetherthe defendant’steethwerefluor
idatedby the schoolnursein the third grade,
shouldI withhold my opinionon his culpability
in a seriouscrime wherethereis no apparent
link betweenhis behaviorandchildhoodtooth
fluoridation?

Certainly as a defenseattorney, I would be
looking for any evidencein mitigation of my
client’s crime. Let me make a philosophical
point which will not be new to most readers.
One can arguethat no one is responsiblefor
his/her actions. Viewing people this way, a
personis aproductof his/hergenes,upbring
ing, etc. At the sametime, to operateas a soci
ety, we musttreateveryoneas if he is respon
sible for his actions andhasmadea free will
choiceto do anythinghe hasdone.Theinsanity
defenseis an attemptto blendthesetwo points
of view. The law, in its wisdom, has awarded
me the right to say who society should excuse
from the expectationsthat bind every other
member.It has,againwisely, left the ultimate
decisionto a jury.
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The law chargesthe psychologicalexpertwith
determiningwhetherthe defendant’scognitive
functioning was so disorderedat the time of
the crime that the defendantdid not havefree
will. The issue of mitigation doesn’t really
enter into the questionaskedof the expert.
Rarely does a murderercome from a healthy
upbringing notable exception: Beaver the
Cleaver.Thereare all kinds of good reasons
why a personwas so mentally disorderedthat
he killed somebody.Thesecan be ascertained
by the attorney’sinvestigator.A good forensic
psychological examineranswersthe referral
question to a reasonablepsychological cer
tainty. If he can’t do this himself, then he
decidesif it is likely thatanyonecould. If more
information would make an answerpossible,
thenhe seeksmoreinformation. If havingmore
information won’t make an answerpossible,
thenhe sayshe can’t answerto a reasonable
psychologicalcertainty. Ultimately the court
officers have to trust some expert as to
whetherathoroughevaluationhasbeendone.

One hopestheseremarkshave added some
thing to the discussion. Professionals are
inclined to argue with considerableardor for
the people or valuesthey representwhile at
the sametime being able to appreciatethe
soundnessof another’spoint of view. These
remarkshaveattemptedto put the issuesinto
the contextof the real world while respecting
the gravity of the issues for the criminal
defendant.

HARWELL F. SMITH, P}LD
1401 HarrodsburgRoad,SuiteC-425
Lexington,Kentucky40504
Tel: 606 276-1836

Harwell F. Smith, Ph.D. is a board certified
clinical psychologistin Lexington,Kentucky.In
hispsychotherapybasedpractice, he also does
competency, criminal responsibility and
personalinjury forensicexaminations.

-U

Pre-Trial Evaluation Program
Kentucky Correctional Psychiatric Center

KCPC Purpose.The Kentucky Correctional
PsychiatricCenterKCPCbeganoperationsin
September,1981. The purposeof the institu
tion is describedin the Mission Statementas
follows: "As part of the Mental Health and
Criminal Justice Systems of the Common
wealthof Kentucky,theKentuckyCorrectional
PsychiatricCenteris responsiblefor theprovi
sion of professionalobjectiveandthoroughfor
ensic pre-trial evaluations for the judicial
systemand quality inpatientpsychiatric ser
vices of personschargedwith or convictedof
felony offenses."

114% Increasein 10 Years. The demandsof
thepretrial aspectof this missionhavegrown
progressivelysince its inception.In FY 85/86
therewere a total of 352 courtordersfor com
petencyand/or criminal responsibilityevalua
tions. In FY 94195 the numberof ordershad
climbedto 754. In the pastten years,a 114%
increasein the numberof ordershasoccurred.

The flow chart attacheddescribesthe various
stepsby which a court order is processed.

$196per day, In-Patient. It would beimpos
sible to perform this volume of evaluations
solely on an inpatientbasis. In a farsighted
decisionin 1986, KCPC and the Department
for MentalHealthandMentalRetardationSer
vices staff developed a program to conduct
evaluationson an outpatientbasis.The goals
of this approachwereto keeppatientsin their
local communities,spreadtheincreasingwork
load over a larger numberof evaluators,de
crease the waiting list of patients to be
admittedto KCPC, savethe expenseof a costly
inpatienthospitalization$196.00perday,and
reducethe amountof timerequiredto produce
a completedevaluation. An occasionaloccur
rencewhich may delaythe outpatientevalua
tion processinvolves patientsplacedon bond
status.Thesepatientssometimesdo not keep
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COURT ORDERED EVALUATION PROCESS

uMail notification ot admission to 1 judge,
2 attorneys 3??

Mail acknowledgments and informatioh
request to attorneys

Mail authorization to perform evaluation
to Seven Counties Services, Inc.

lnforrnation returned from attorneys

All bio-psycho-sociat information
and evaluation report complete.

YES

Mail acknowledgment to 1 judge.
2 sheriff. 3 jail

Patient undergoes: 1 physical exam.
induding any clinically indicated

physiological follow-up up to 14 days for
all test resufts. 2 psychosocial exam. 3

psychological exam. 4 24-hour
observation
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their appointmentfor evaluationand requires
evaluationto be rescheduled.

$500for Out-Patient. Currently,theDepart
ment for Mental Health andMental Retarda
tion Serviceshasagreementswith elevencom
munity mentalhealthcentersto performthese
outpatientevaluations.Thetotal amountspent
lastyearon outpatientevaluationswasapprox
imately $200,000,or $500 per case. Following
is a list of the centers,the individuals per
forming evaluations, and the counties they
serve.

BluegrassRegionalComprehensiveCare Center
Dr. HarwellSmith

Hancock Metcalfe Warren
Hart Monroe Webster
Henderson Ohio Union
Logan Simpson McLean

NorthernKentucky ComprehensiveCare Center
Dr. Michael Crane

Pathways,Inc. - Dr. Walter Powers

Menifee
Montgomery

Training & Referrals. In-servicetraining is
offeredby KCPC to outpatientevaluatorson an
annual basis. They also have accessat any
time to hospital staff to consult on a specific
patient or addressany issue. Patientseval
uatedasneedinglonger term observationand!
or treatmentmaybereferredasaninpatientto
KCPC by the outpatientevaluator.For exam
ple, when the evaluatordeterminesthat a
patient is not currently competentto stand
trial but can benefit from treatment, the
patientwill be admitted.

57% Out-Patient. The numberof caseseval
uatedon an out-patientbasisfor FY 94/95was
433. This is out of a total of 754 orders for
evaluations.

IncreaseExpected.This programhasproven
efficient and effective in addressing the
growingvolume of courtorderedevaluations.It
is anticipatedthat the value of the program
will only increase as the demandfor such
servicescontinuesto grow.

GREGORYS. TAYLOR, Facility Director
Kentucky CorrectionalPsychiatricCenter
1612 DawkinsRoad
LaGrange,Kentucky 40031
Tel: 502 222-7161

Gregory S. Taylor has a Bachelor’s Degree in
BusinessAdministrationfromHanoverCollege
anda Master’s in HospitalAdministrationfrom
the University of Minnesota. He has been
Director ofKCPCsince1992.

SevenCounties Services- Dr. J.RobertNoonan

Breckinridge
Larue
Spencer
Henry

Jefferson
Shelby
Hardin
Nelson

AdantaGroup - Dr. HoraceStewart

Oldham Bullitt
Grayson Marion
Meade Trimble
Washington

Casey Pulaski
Taylor Cumberland

Adair
Clinton
Green

McCreary
Russell
Wayne

Mountain ComprehensiveCare Ctr. - Dr. PamGuthrie

Floyd
Magoffin

Anderson
Bourbon
Boyle
Clark
Estill

Fayette
Franklin
Garrard
Harrison
Jessamine

Martin Johnson Pike

Lincoln
Madison
Mercer
Nicholas
Powell

Scott

Kentucky River ComprehensiveCare Center
Dr. Vincent Dummer

Breathitt Letcher
Lee Perry

Comprehend, Inc. - Dr. BarbaraJefferson

Bracken Mason Lewis
Fleming Robertson

CumberlandRiver ComprehensiveCare Center

Knott Owsley
Leslie Wolfe

Bell
Harlan

Knox Clay Laurel
Rockcastle Jackson Whitley

GreenRiver ComprehensiveCare Center
Dr. JamesHallman

Allen
Barren
Butler
Daviess
Edmondson

Boone
Carroll

Grant Campbell Kenton
Owen Gallatin Pendleton

Bath
Carter
Elliott

Lawrence Boyd
Rowan Greenup
Morgan

Pennyroyal Regional ComprehensiveCare Center
Dr. RobertSivley

Ballard
Caldwell
Calloway
Hickman
Muhlenberg

CrittendenLivingston Todd
Fulton Lyon Trigg
Graves Carlisle McCracken
Marshall Christian Hopkins
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i3ut Doctor, Isn’t That Just Your Opinion?"
Contributing to the Decision-Making Processof
the ForensicPsychologistas Expert Witness

Taking Charge...andGiving Charges

In our last article for The Advocate1, we
assertedthat:

The differencebetweenthe administra
tion of a prescribedseries of tests, and
the ability to knit results from all
sourcesof data into a responsive,com
pelling, persuasive,andultimately con
vincing whole before the trier of fact, is
the differencebetweenthe clinical psy
chologistwho performs an examination
and the forensic psychologistwho con
ducts an evaluation.2

Theevaluation,however,is only thefirst
of two steps in fulfilling the role of the
forensic psychologistas expert mental
healthwitness. The witness must first
performan evaluation,withoutbias, re
sulting in anopinion, andthenmustbe
preparedto advocatethat opinion effec
tively within the overall context of the
attorney’s case presentation.As noted
expert Dr. David Shapiro points out,
"one shouldnot consideroneselfanadvo
catefor the patient,for the defense,or
for the government.One is an advocate
only for one’s own opinion."3

Theprocessthat leadsto theconstructionof an
expertopinion, andits advocacyin variouscon
texts, can be viewedin the contextof a series
of "charges."Obviously,the defendanthasbeen
presentedwith "charges,"or therewouldbe no
defendant.Ultimately,the attorneywill bepre
sentedan itemizedlist of "charges"at thecon
clusionof the case,or quite likely therewould
be no expert.

What areoften ignoredare the "charges"with
which the expert must be presentedby the
attorneyat the inceptionof the expert’sinvol
vementin the proceedings.All too frequently,
expertsare merely askedto "perform an eva!
uation" of a defendant,with little if any

Do we admit the existenceof
opinion?
Undoubtedly.
ThenI supposethat opinion
appearsto you to be darkerthan
knowledge,but lighter than
ignorance?

Both; and in no smalldegree.

- Plato
TheRepublic,c.370 B.C.
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additional guidance.Attorneys may focus ex
clusively on the contentsof the forensicpsy
chological report as a test of the adequacyof
the expert’s performanceprior to testimony,
without stoppingto considerthe needto influ
ence the full scope of the expert’s role in the
constructionandpresentationof the attorney’s
overall theory of the case.

From Evaluation to Opinion to Advocacy

Theflow oftheexpert’stransitionfrom forensic
evaluationto effective advocacyof an expert
opinion can be depicted in the following
fashion:

The confluence of data from various sources
such as examination, review, interview, re
search,andconsultationcategorysubheadings
provide merely a few examplesinforms the
scientific basis for an expertopinion. Advised
of that opinion, the attorneymustthendeter
mine if the opinion is sufficiently favorable
andlorinformativeto continueto the advocacy
phase,with the expressionof that opinionvia
report, testimony,and/ordeposition.Regardless
of whether expressionof the opinion will be
persuasiveto thetrier of fact, the attorneymay
benefit from additionalconsultationby theex
pertregardingsuchissuesasdirect andcross-
examination,witnessinterviewing,et cetera.

The scope of the evaluation,and the quality
andpersuasivenessof the opinion it servesto

generate,dependupon the ability of the attor
ney to providethe expertwith the appropriate
datain as timely a fashionas possible.

Attorneysoftenwant to knowwhat arethe "re
quired" componentsof the datasourcesthat
contributeto the expertopinion. The answerto
that questionreally dependsupon the inter
action of a variety of factors which may in
clude, amongothers,thereliability andvalidity
of the data which have been obtained, the
natureof the forensicissuesto be addressed,
the current status of the defendant,and the
skill, training,andexperienceof the evaluator.

For example, a recently and severelybrain
damageddefendant, incapable of coherent
speechor anyunderstandingof verbal or writ
ten communicationon the part of his attorney
or anyoneelse,may be found incompetentto
standtrial on the basis of thoroughforensic
clinical examinations,with a lesserdegreeof
emphasisupon the contributory opinions of
friends,family, andformerteachers.Similarly,
an opinion on the adequacyof an evaluation
performedby anotherprofessionalin thepast
may not require the testifying expert to per
form an examinationof that defendantsome
yearslater, as longasthe conclusionsprovided
are appropriatelylimited.

The adequacyand utility of the professional
opinion is often most helpfully measured,not

Examination Review Interview Research Consultation
Interview Prior Legal Teachers Statutes Attorneys
Observation School Family Rules Investigators

reatment Friends Regulations Colleagues
Military Police Cases
orensic Jailers Texts

Discovery Witnesses Articles

Tesdng

ONOPINI

Report Deposition Testimony Consultation
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in binary terms of "adequate"versus "inade
quate," or "competent"versus "incompetent,"
but ratherin incrementaltermsregardingits
potentialfor persuasiveness,andthe degreeto
which it will withstandthe rigors of cross--
examination.

Sourcesof Guidance

While there is no solitary, bottom-line refer
ence which definitively and comprehensively
statesthe necessarycomponentsof a compe
tent forensic psychologicalevaluationand/or
report,thereare numeroussourcesof guidance
upon which attorneys and forensic psycho
logistscandraw.

Ethics Codesand Guidelinesare aspirational
statementswhich seekto guidethebehaviorof
professionalsbelonging to the associations
which promulgatethem. Failure to adhereto
anethicalcodeor guidelinemayleadto expul
sion from professionalsocieties,and even to
criminal sanctionswhen complianceis man
dated by the psychologist’s state licensing
statute.

The Ethical Principles of Psychologistsand
CodeofConduct4of theAmericanPsychological
Association APA contains many guidelines
related to principles of psychological assess
ment, and in its mostrecentincarnationhas
included standardswhich pertainspecifically
to "ForensicActivities":

7.01 Professionalism
Psychologistswhoperformforensicfunc
tions, such as assessments,interviews,
consultations,reports,or expert test
imony,mustcomply with all otherprovi
sions of this Ethics Code to the extent
that they apply to such activities. In
addition,psychologistsbasetheir foren
sic work on appropriateknowledgeand
competencein theareasunderlyingsuch
work, including specializedknowledge
concerningspecialpopulations.

7.02 ForensicAssessments
[a] Psychologists’forensic assessments,
recommendations,andreportsarebased
on informationandtechniquesincluding
personal interviews of the individual,
whenappropriatesufficient to provide

appropriate substantiation for their
findings.

[b] Except as noted in [ci below,
psychologistsprovide written or oral
forensic reports or testimony of the
psychological characteristics of an
individual only after they have con
ductedan examinationof the individual
adequateto supporttheir statementsor
conclusions.

[ci When, despite reasonableefforts,
such an examination is not feasible,
psychologistsclarify the impact of their
limited informationon thereliability and
validity of their reportsand testimony,
and they appropriatelylimit the nature
and extent of their conclusions or
recommendations.

7.03 Clarification of Role
In most circumstances,psychologists
avoid performing multiple and poten
tially conflicting roles in forensic
matters. When psychologistsmay be
calledon to servein morethanone role
in a legal proceeding-- for example,as
consultantor expertfor one partyor for
the court and as a fact witness -- they
clarify role expectationsand the extent
of confidentiality in advanceto the ex
tent feasible,and thereafteraschanges
occur, in order to avoid compromising
their professionaljudgmentandobjectiv
ity and in order to avoid misleading
othersregardingtheir role.

7.04 TruthfulnessandCandor
[a] In forensic testimony and reports,
psychologiststestifytruthfully, honestly,
andcandidlyand,consistentwith applic
ablelegal procedures,describefairly the
bases for their testimony and conclu
sions.

[bi Whenever necessaryto avoid mis
leading, psychologistsacknowledgethe
limits of their data or conclusions.

7.05 Prior Relationships
A prior professionalrelationshipwith a
party does not precludepsychologists
from testifying as fact witnessesor from
testifying to their servicesto the extent
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permitted by applicable law. Psycholo
gists appropriately take into account
ways in which the prior relationship
mightaffect their professionalobjectivity
or opinions and disclose the potential
conflict to the relevantparties.

7.06 Compliance with Law and Rules
In performing forensic roles, psycholo
gists are reasonablyfamiliar with the
rulesgoverningtheir roles.Psychologists
are awareof the occasionallycompeting
demandsplacedon themby theseprinci
pies and the requirementsof the court
system, and attempt to resolve these
conflictsby makingknowntheir commit
ment to this Ethics Code and taking
steps to resolve the conflict in a
responsiblemanner.

While not adoptedby the APA as a whole, the
SpecialtyGuidelinesfor ForensicPsychologists5
provide additional guidance regarding eval
uation and report procedures,including the
following:

VI. Methods and Procedures

[B] Forensic psychologists have an
obligationto documentandbeprepared
to make available, subject to court
orderor the rulesof evidence, a 1 1
data that form the basis for their
evidenceor services. The standardto
be applied to such documentationor
recording anticipates that the detail
andquality of suchdocumentationwill
be subject to reasonable judicial
scrutiny; this standardis higher than
the normative standard for general
clinical practice...

[F3] When a forensic psychologist
relies upon data or information
gatheredby others,the origins of those
data are clarified in any professional
product. In addition, the forensic
psychologist bears a special
responsibilityto ensurethatsuchdata,
if relied upon, were gatheredin a
mannerstandardfor the profession...

VII. Public and Professional
Communications

[El Forensicpsychologists,by virtueof
their competenceand rules of discov
ery, actively disclose all sources of
informationobtainedin the courseof
their professionalservices;theyactive
ly disclose which information from
which sourcewas usedin formulating
a particular written product or oral
testimony.

LearnedTreatises,including textsandjournal
articles, are a fertile source of guidancefor
various authors’ opinions on necessaryele
mentsof variousformsof forensicpsychological
evaluationand/orreport. For example,in his
influential ThePsychologistasExpertWitness6,
Dr. TheodoreBlau outlinedcomponentswhich
he felt must be coveredin the psychologist’s
assessmentof criminal responsibility re
producedherein condensedfashion:

1. Events and ObservationsConcerningthe
Crime.

2. The Defendant’sRecall.

3. Ancillary Sources.

4. PsychologicalEvaluation.

a A History from the Defendant.
b A History from the Family of the

Defendant.
c IntellectualEvaluation.
d NeuropsychologicalFactors.
e CompetencyEvaluation.
f ReadingSkills.
g Personality.
h Measuresof Fakingor Malingering.

5. The Reportof FindingsandOpinion.

a RetentionProcess.
b Factsof the CaseandSources.
c Defendants’sRecollectionof Events.
d Observationsof Defendant’sBehavior.
e Family History and Events of

Significance.
TestsandProceduresUsed.

g Clinical Observations.
h TestResults.
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i Summary of Current Psychological
State.

j General Concordance of Facts and
Results.

k Statementof Opinion.7

TheABA Criminal JusticeandMental Health
Standards8werethe productof severalmulti
disiciplinary teams, including psychiatrists,
psychologists, attorneys, and others, who
workedpursuantto a MacArthur Foundation
grantto informthe legal processaboutdealing
with the defendantssufferingfrom mentalill
ness or mental retardation.The following is
onerepresentativestandard,regardingassess
ment of competencyto standtrial:

Standard 7-4.5 Report of theEvaluator

[a] The first matter to be addressedin
the report shouldbe the assessmentof
the defendant’s competenceto stand
trial. If it is determinedthat the de
fendant is competent to stand trial,
issuesrelating to treatmentor habili
tation should not be addressed.If it is
determinedthat the defendantis incom
petentto standtrial, or that the defen
dantis competentto standtrial but that
continuedcompetenceis dependentupon
maintenanceof treatmentor habilita
tion, theevaluatorshouldthenreport on
the treatmentor habilitation necessary
for the defendantto attainor maintain
competence.

[b] If it is determinedthat treatmentor
habilitation is necessaryfor the defen
dant to attainor maintaincompetence,
the report should addressthe following
issues:

1 the condition causing the
incompetence;

2 the treatmentor habilitation re
quired for the defendantto attain or
maintaincompetenceandan explana
tion of appropriatetreatment alter
nativesin orderof choice;

3 the availability of the various types
of acceptabletreatmentor habilitation
in the local geographicalarea. The
evaluatorshould indicatethe agencies
or settingsin which suchtreatmentor

habilitation might be obtained.When
ever the treatment or habilitation
would be available in an outpatient
setting, the evaluatingexpert should
makesuchfact clearin the report;

4 the likelihood of the defendant’s
attainingcompetenceunder the treat
ment or habilitation and the probable
duration of the treatmentor habili
tation.

[ci If the evaluatingexpert determines
that the only appropriatetreatmentor
habilitation would require that the de
fendantbe takeninto custodyor invol
untarily committed, then the report
shouldincludethe following:

1 an analysis of whether the defen
dant,becauseof the condition causing
mental incompetence,meetsthe crit
eria for involuntary civil commitment
or placementset forth by law;

2 whetherthereis a substantialpro
bability that the defendantwill attain
competenceto stand trial within the
reasonablyforeseeablefuture;

3 thenatureandprobabledurationof
the treatmentor habilitation required
for the defendantto attaincompetence;

4 alternativesother thaninvoluntary
confinementwhichwere consideredby
the evaluatorand the reasonsfor the
rejectionof such alternatives.9

TheseStandardsalsoaddress,in moregeneral
fashion,requirementsfor theoverall contentof
forensicpsychologicalreports:

Standard 7-3.7
Preparation and contents of written
reports of mental evaluations

[b] Contentsof the written report.

1 The written evaluation should
ordinarily:

A identify thespecificmattersreferred
for evaluation;
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B describethe procedures,tests, and
techniquesusedby the evaluator;

C statethe evaluator’sclinical find
ings andopinions on eachmatter re
ferredfor evaluationandindicatespec
ifically those questions,if any, that
could not be answered;

D identify the sourcesof information
and presentthe factual basis for the
evaluator’s clinical findings and
opinions;and

E presentthe reasoningby which the
evaluatorutilized the information to
reach the clinical findings and opin
ions. The evaluatorshouldexpressan
opinion on a specific legal criterion or
standardonly if the opinion is within
the scopeof the evaluator’sspecialized
knowledge.10

Statutory Guidelinesmay be limited in scope,
but mandatekey requirementsthat are often
ignored by attorneys and not disclosed to
expert witnesses.For example, in Kentucky,
KRS 504.100"Appointmentby court ofpsycho
logist or psychiatrist during proceedings"
providesthat:

2 The report of the psychologist or
psychiatristshall statewhether or not
he finds the defendantincompetentto
standtrial. If he finds the defendantis
incompetent,the report shall state:

a Whether there is a substantial
probability of his attainingcompetency
in the foreseeablefuture; and

b What typetreatmentandwhat type
treatment facility the examiner
recommends.

We frequently reviewreportswhich provide a
bottom-lineopinion regardingcompetency,but
fail to adhereto theseadditionalrequirements.

Sometimes,theissueis not what comprisesthe
evaluationor report, but who is to perform or
write them.Accordingto KRS 504.016"Defini
tionsfor Chapter",pertainingto competencyto
stand trial and criminal responsibility eval
uations:

9 "Psychologist" means a person
licensedat the doctorallevel pursuantto
KRS Chapter319 who hasbeendesig
natedby theKentuckyBoardof Examin
ers of Psychologyas competentto per
form examinations.

BothKRS 504.100 andKRS 504.070"Evidence
by defendantof mental illness or insanity;
examinationby psychologistor psychiatristby
court appointment; rebuttal by prosecution"
refer to the appointmentof a "psychologist"to
"examine,treat, andreporton the defendant’s
mentalcondition." Onefrequentlyencounters
criminal responsibility and competency to
stand trial evaluations where reports are
signedby a psychologistat the doctoral level
anda psychologicalassociateor certifiedpsy
chologist at the master’s level, and where it
transpiresthat a substantialportion of the
evaluationhas beenperformedby the latter
professional.

Conclusions

Thereare many different routesto a profes
sionalopinion. The routetakenwill determine
the credibility, persuasiveness,and general
izability of that opinion, in conjunctionwith
the reputationandskill of the expertwitness
providing it. A wealth of resourcesincluding
ethicalcodesandguidelines,learnedtreatises,
andstatutescontributesto theconstantlyshift
ing parametersof what areacceptableand/or
necessarycomponentsof the forensicpsycho
logical evaluationand report. Attorneys will
greatlyenhancethe qualityof the professional
opinions of their experts, to the extent that
theyprovidethoseexpertswith the fullestpos
sible rangeof data,andcontinueto discussin
a collegial fashion the evolving nature of for
ensicmentalhealthsciences.

ERIC DROGIN, J.D, Ph.D.
P.O. Box 22576
Louisville, Kentucky40252-0576
Tel: 502 629-8885
Fax: 502 629-7788

CURTIS BARRErr, Ph.D.,ABPP
Norton PsychiatricClinic
200 E. ChestnutSt.
Louisville, Kentucky40232-5070
Tel: 502 629-8885
Fax: 502 629-7788
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psychologistfor theNorton PsychiatricClinic in
Louisville. He haspublisheda numberofarti
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is a Professor in the University of Louisville
SchoolofMedicine’sDepartmentofPsychiatry
andBehavioralSciences,andis currently Chief
Psychologistfor the Norton Psychiatric Clinic
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AmericanPsychologicalAssociation,President
of theKentuckyPsychologicalAssociation,and
Chair of the KentuckyBoard of Examinersof
Psychology. Dr. Barrett is the author of
numerous articles on clinical and forensic
psychology.
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The Goals of Mitigation Interviews

Interviewscanbeviewedas conversationswith
specificpurposes. In social work, the purpose
may be informational selectivegatheringof
life historymaterial relatedto physical,social,
emotional,cognitivefunctioning,diagnosticto
assessmentalor social status,or therapeutic
to bring abouta desiredchange.Kadushin,
1990.

Informational. Mostmitigation interviewsfall
within the category of gaining information.
More specifically, the mitigation interview is
intendedto obtaininformationwhich helps

othersunderstandthe
client’s actionsin a
context which militates
the offensivenessof
thoseactions.We are
trying to gaininforma
tion but, moreimportant,
we are trying to achieveunderstanding.

Diagnostic.A secondarygoalof themitigation
interview is diagnostic.We mustknowthesoc
ial and mental status of the personwe are
interviewing in orderto discernwhetherwe

LeeNorton
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will be able to gain any substantiveinforma
tion and, if so, to what extent.The goals and
limits of an interview with a personwho suf
fers from mentalretardationor schizophrenia
or alcoholismare oftenquite different from an
interview with an individual who is unim
paired andexhibits good insight. In extreme
instances,the interview is completelydiagnos
tic; that is, the goalof the interview is purely
to gain data about the person’s psychopath
ology with no hope of gaining importantlife
history information.While thediagnosticinter
view may provide no substantiveinformation,
it can be a rich sourceof insight about the
influenceswhich haveshapedthe individual’s
perception,judgmentandbehavior. Diagnostic
datamayinformusaboutwhetherourclient is
able to assistin his or her own defense,or it
maytell us that our clientwasraisedby a per
sonso debilitatedby mental illness as to ren
der the personincapableof being a competent
caretakerand role model.

Therapeutic. Many times the nature of the
informationwe are seekingnecessitatesthat
the interview take on a therapeuticquality.
When we hit upon painful or traumaticcon
tent, we must slow the pace of the interview
and deal with the resulting emotions and
reactions.Here we must "hear the suffering"
and respondwith compassion.Othmer,et al,
1994. In most instances,simply allowing the
personto "tell the story" -- perhapsfor thefirst
time -- magicallyrelievesthepain. Silencecan
be the bestbalm. "Creating a space"for the
personto separatethemselvesfrom their pain
andto seeit moreobjectivelyis often the most
effectivetherapeuticintervention.Othertimes,
the personneedsreassuranceandacceptance.
Painful memoriesare usually accompaniedby
greatshameandembarrassment.Conveyingto
the personthat their painis real andreason
able sometimesenablesthem to see their ex
periencesfrom a healthierperspective,with
the knowledgethat they were not responsible
for the harmsthat cametheir way. In more
acute cases, cognitive restructuring is a
powerful techniqueto amelioratethe person’s
suffering and offer them a tool with which to
self-soothe.It consistsof providinganew, more
positiveway to view or interpretan experience
or belief. For example,a client or lay witness
may recountwitnessinghis mother’smurder,
emphasizingwhat he perceivesto have been
his failure to saveher.Thisbelief likely creates
a deepsenseof self-hatredandshame,emo

tions which maybeso overwhelmingas to pre
vent him from fully describingthe event de
tails are critical to an adequatepsychosocial
assessment.Acknowledgingthe person’sfeel
ings of helplessness,terror and confusion is
integral to working through the pain which
may well have kept them emotionally para
lyzedsincethe timeof the atrocity. However,it
is sometimeuseful to go a step further, pro
viding the persona differentperspectiveof the
event. For example, pointing out that they
werea smallchild, indeedhelplessin the face
of such an unimaginableact of violence; ex
plaining the predictable and unavoidable
effects of trauma, andhighlighting the things
the personmayhavedone soughthelp,called
911, protectedthe other children, tendedto
wounds, etc. which by any standards,were
nobleandheroic,mayreducetheir anxiety and
givethem a wayof understandingtheir behav
ior. Acquiring a more positive view often en
hancestheperson’sself-imageandopensdoors
to psychiccontentwhichmayotherwiseremain
inaccessible.

The Importance of Rapport

The relationshipbetweenthe interviewer and
thewitnessis the conduit throughwhichinfor
mation and its meaningis exchanged.Kadu
shin, 1990. Positive relationshipsare more
likely to producehonest,detailedresponsesto
inquiries.Therearea numberof componentsof
positiverelationships,perhapsthemost impor
tantof which is trust. The clientor lay witness
mustbelievethatthe interviewerhasintegrity
andthathisor herintentionsaresincere.Inte
gral to trust is acceptanceand suspensionof
judgment. Generally, individuals will lower
their defensesand disclosesensitiveinforma
tion to the extent they feel the interviewer’s
aim is not to judgeor assignblame,but solely
to understand.Gently communicatingto the
personthebeliefthat,mostof thetime, mostof
usare doing the very bestwe can, diminishes
anxiety, createsan atmospherein which the
personfeels free to reveal otherwiseembar
rassinginformation, and increasestheproba
bility thateventswill berecountedmoreaccur
ately anduncensored.

Positiverelationshipsarealsocreatedby inter
est,a genuinedesireto get to the bottomof the
issue, know the end of the story or simply
learnmoreaboutthe personandwhat theyare
discussing.Interestis communicatedverbally,
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by askingprobingandclarifying questions,and
nonverbally,by alertness.Maintainingeyecon
tact,sitting slightly forward in one’s seat,and
respondingwith gesturesintendedto promote
the conversationnodding,moving one’s hand
to suggest "Go on, I’m with you.", etc. all
representheightenedattention.Individualsare
muchmorelikely to maintaina flow of conver
sation if they are speakingto an interested
audience.

Most positive relationshipsare characterized
by a degreeof warmth, or commitmentto the
needsof the interviewee.Kedushin,1990. It
involves communicatingconcernfor the needs
of thosebeinginterviewed,so that they do not
feel they are merely a repository of needed
information.Warmth is conveyedby thequali
ty andcontentof speechas well asby nonver
bal cues. Engaging in informal conversation
abouttheinterviewee’shealth,childrenor cur
rent goals are all effectivemeansof communi
catingacaringattitude,as is attendingto the
person’s affect or physical needs.A grimace
mayindicatethe personis recallingsomething
painful, or that they are physically uncom
fortable.An inquiry into the person’simmed
iatewelfare goes a long way in establishinga
caringatmosphere.

Fewpositiverelationshipsexistabsentastrong
degreeof mutual respect.Respectinvolves be
havior which supportsself-esteem,Kadushin,
1990,anddignity. Respondingto an individ
ual’s innatevalue andworth -- no matterhow
abject their current status-- andextendingto
themthe social courtesiesafforded associates
and friends, has the effect of calling forth
hidden goodnessand competencies.It is re
markableto watchapersontransformfrom a
surly, resistantcurmudgeonto a helpful and
invaluablesourceof informationwhentreated
respectfullyandkindly.

For thosereasonsandmore,devotingsustained
energyto developingrapportwith clientsand
lay witnessesis oneof the mostcritical aspects
of mitigation interviews.

The Physical Environment

Usually,onehaslittle latitude as to wherein
terviewswith clientsareconducted.Thetypical
settingis a small,poorly ventilatedroom with
equallybadacoustics.Often thereare numer
ous interruptions,andsometimesinterviews

are abruptly terminatedby staff. In some in
stancesa little kvetchinggoesa long way, and
the detentionfacility will makeefforts to im
prove conditions.More often than not, these
circumstancesmustbe acceptedandaccommo
datedasbestas possible.

Estheticsaside,therearea few non-negotiable
requirementsfor adequateclient interviewing.
Privacyis paramountandmustnot becompro
mised. For obviousreasons,it is unacceptable
to interview a client in the presenceof a
correctionalofficer or other inmates.Most of
the time this issuecanbe won without litiga
tion, but on occasionit is necessaryfor the
attorneyto legallychallengeinterviewpolicies.

Full access is also necessary.All too often,
attorneysandmentalhealthprofessionalsare
expectedto conductinterviewsthroughaglass
or meshpartition, usinga telephone.This pol
icy mustbe challengedon thebasis thatit pre
vents observingthe client ashe movesnatur
ally and unencumbered;communication is
stiltedandcannotoccurspontaneously;andthe
barrier can be interpreted -- consciouslyor
unconsciously-- by the client assignifyingthe
professional’sfearof the client; or, alternately,
the partition can engendera senseof unease
andanxiety.

An associatedissueconcernsrestraints.When
everpossible,the client shouldbe interviewed
withoutrestraintsof anykind. This maynot be
possible.Especiallyin prisons,clientsareoften
requiredto weareitherhandcuffsor legshack
les, and, in someinstances,both. The use of
restraintsshould be challengedwhen it com
promisesthe client’s comfort to the point he
cannot communicatecomfortably and undis
tracted.This is especiallytrue whenthe client
is forced to wear a waist belt to which his
handsaretightly fastened.It is impossibleto
conducta lengthy interviewundersuchcondi
tions and gives rise to seriousethical consid
erations.

Issuesconcerningthe physicalenvironmentfor
lay interviews are different from those asso
ciatedwith client interviews.Thoughit is com
monto interviewatleastsomefamily members
andfriendsin jails andprisons,mostwitnesses
arenot incarcerated.Lay interviewsshouldbe
conductedwithin the home in order to assess
thehomeandgatherdiagnosticinformation.In
vivo interviewsallow oneto evaluatedimen
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sionssuchassocioeconomicstatus,the number
of individuals living in the homeand the de
greeof privacy affordedeach,the quality in
cluding safetyof the community,andthepsy
chodynamicsamongindividualsresidingin the
home. One can observe a number of cues
which, taken together, vividly narrate the
client’s story and are rich sourcesof inquiry:
each picture on the wall has a story to tell;
holes in the doors may reveal a violent fight
thenightbefore;clothessittingin a tub of cold
water means there is no hot water and no
funds for the laundrymat; the strongorganic
stenchassociatedwith lack of hygienecould
imply mental illness, mental retardationor
other variables;empty liquor bottles and the
stenchof gin can be evidenceof chronicalco
holism.

An addedbenefit of homevisits is that indiv
idualsoften feel morerelaxedin their ownsur
roundings.A senseof securitycancompensate
for the vulnerability which results from
describingpainful or embarrassingexperiences.
Moreover,individuals aremorelikely to reveal
their true personalitiesin their own homes,
ratherthanpresentdistortedpublicpersonae.
Equally important,homevisits allow the inter
viewer to achieveor enhancerapport.Holding
a baby,helpingto fill out social servicespapers
or sharinga cupof coffeemakethe interviewer
appearlessthreateningandmorea participant
in the processand the group. Indeed,by the
third visit, lay witnessesoften cometo welcome
the interviewer andseehim or her asa temp
orary memberof the community.

It is not uncommon that family members--

either in an effort to be supportiveor out of a
senseof "comfort in numbers"-- initially con
gregatetogetherto be interviewed.This prac
tice is undesirableand should be avoided
wheneverpossible.One of the problemswith
group interviews is that they leave lay wit
nessesopen to misleadingcross-examination.
Isn’t it true you all got togetherandcameup
with thesestories?That you "refreshed"each
other’smemoriesabouthis so-calledslowness
and mental illness?. Group discussionsalso
give rise to increaseddefense mechanisms
which inhibit candid disclosureof important
information. For example, in the interest of
"protecting" various family members,individ
uals who were molestedmay attemptto insu
lateothersfrom knowledgeaboutthe abuseby
tailing to revealinformation, downplayingits

significance, or flatly denying the abuse oc
curred. Client families are often so dysfunc
tional andboundby intricate websof secrets
thattheyengagein historicalrevisionismin an
effort to maintain an idealized image of the
family andpreservethe current equilibrium -

evenif it meanssacrificing theclient’s welfare.
It is almostimpossibleto achievean accurate
understandingof events and relationships
when family membersare together.Only by
speakingwith them one-on-oneand building
positive relationshipswith eachcan one hope
to unearththe truth.

Home visits producesuch critical information
about the client andhis story that failing to
includethemin the psychosocialhistory is like
trying to describea country one has never
seen.

The Interview Process

Beginning. In many respects,the interview
begins before two people meet. Kadushin,
1990. The interviewer generally has some
informationaboutthe personwhowill be inter
viewed -- from recordsor otherwitnesses-- and
begins to formulatethe goals of the interview
and the informationneeded.If the individual
knows about the interview in advance,he or
shewill likely haveideas-- manyof themfalse
-- about its purpose.When the interviewer’s
biasesand/or the witnesses’fearspose inhib
iting variables,it is necessaryto spendpropor
tionatelymoretimebuildingrelationalbridges
and finding a way to join with witnesses.En
gagingin social amenitieshelps reducesuspi
cion andanxiety. Factualinformationenables
witnessesto feel a greatersenseof control. Ex
plainingto witnessesthegoals of the interview
andhow they might be of help alsofacilitates
efficiency by directing their attentionto rele
vanttopics. Thus,it is importantin anymiti
gationinterview to beginwith detaileddescrip
tions of who the intervieweris; who theattor
neys are and the relationship of the inter
viewer to the attorneys; the interviewer’s
understandingof the legal statusof the client
and the purposeof the legal efforts; andhow
theinformationthewitnessmayhavewhether
that be the client or lay witnessescan help
achievethe legal goals.

Barriers. The interviewer may experience
numerousbarriersbefore gaininganysubstan
tive informationwhich is onereasonthat in-
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terviewscantakeseveralhours.This is espec
ially true for lay witnesses.They may fail to
appearfor an interview, requiringsubsequent
efforts to reschedulethemeeting.Theymaybe
late to the interview, leaving the interviewer
sitting in unfamiliarsurroundingsindefinitely.
Or, they may be away from home visiting
friends or drinking at a bar so that the inter
viewer must first locate them. Such frustra
tions are aggravatingandmay influencethe
interviewer’sattitudeandbehavior.It is impor
tant to regain one’s composure before
interactingwith a witness.If thisisn’t possible,
try againanotherday.

In the home, the interviewermaybe forced to
contendwith loud conversations,fighting or
clatteringaboutin thekitchen;t.v’s andradios
blaring; or repeatedinterruptions from the
telephoneor friends droppingin. The witness
may havecontrolled the seatingarrangement
so that it is difficult to seeor hearKadushin,
1990,or continually hop up and down to get
drinks, cigarettes,tendto food on the stove or
children in the yard. In short, the interview
mayhaveto proceedamidst chaos.Don’t give
up. In most instances,tenacityandacontinued
attitude of empathy and concern defeat the
greatestodds.Whenwitnessesperceivethe in
terviewer’sunwaveringcommitment,theygen
erally align with the goals of the causeand
becomeremarkablycooperativeandgenerous.

Types of Questions. Interviews consistof a
balancebetweenopen-andclosed-endedques
tions. Open-endedquestions What do you
rememberabout John?can be likened to a
broadnetwhich gatherseverythingin its path.
There are a numberof advantagesto open-
endedquestions.

They producespontaneousresponseswhich re
veal witnesses’mind sets andpointsof refer
ence.They suggestto witnessesthat the inter
viewer is interestedin anythingthey want to
discuss; allowing witnessesthe discretionto
direct the interview often produces fruitful
areasof inquiry theinterviewerhadnot consid
ered.Relinquishingpartial control of theinter
view to witnessescommunicatesrespectand
engenderspositive feelings aboutandgreater
participationin the interview.

Open-endedquestionsallow the interviewerto
observehow witnessesprioritize information
abouta given topic.

Open-endedquestions are more likely than
closed-endedquestionsto result in affective
content;responsesinclude how an individual
felt about a certain eventor experience.This
permits catharsis,which alleviatespain and
allows the individual to continuetalking un
hinderedby intrusive thoughtsandemotions.

Thedrawbacksof open-endedquestionsinclude
that they often produce lengthy, vague re
sponses filled with irrelevant information.
Othmer, 1994. For witnesseswith cognitive
deficits, open-endedquestionsare confusing
and overwhelming; open-endedquestionsin
creasetheir anxiety and leave them at a loss
as to how to respond. Impaired individuals
require greater structure and guidanceand
shouldbe askedmoreclosed-thanopen-ended
questions.

Open-endedquestions are time-consuming.
Ample time should be allotted to complete
open-endedinterviews, and the interviewer
needsto be well-restedand preparedfor the
considerableexpenditureof energyinvolved in
this lengthyprocess.

Closed-endedquestionsareusedto getspecific,
detailedinformation.Theyareoftenusedwhen
the interviewer has an understandingof the
main idea,but lacks clarity. They narrow the
scopeof tangentialresponses,enabletheinter
viewer to regaincontrol of the interview, and
provide direction when the interviewer is un
surehow to proceed.Closed-endedquestions
can slow the pace of the interview, reduce
emotionality andimposegreaterfocus on im
portant facts. Kadushin, 1990.Closed-ended
questionshelp stimulaterecollectionandkeep
witnesseson the taskat hand.They are ideal
for obtaining genealogical information and
creatingtime-lines.Closed-endedquestionscan
tell an interviewer whethera witnesssuffers
from memorydeficits or attentionalproblems
that may signify moreseriousconditions.

Closed-endedquestionsmay inhibit spontan
eous responses,produce false-positive re
sponsesOrthmer, 1994, and fail to yield a
narrativedata.

Thetypeof questionuseddependson the goals
of the interview andthenatureof information
sought.The open-endedquestionis useful for
establishingrapport, seekingdiagnosticdata,
exploringemotions,andseeinga topic from the
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perspectiveof others.Closed-endedquestions
are more likely to produce specific, linear
information and are useful in checking facts
and testing competenceandveracity. A com
mon interview format is to start with broad,
open-endedquestions and gradually become
morefocusedandspecific.

Ending the Interview. Ideally, interviews
wind down naturally. Thereare more pauses
andlessnew avenuesto pursue.Whenthe in
terview begins to produce redundantinfor
mation,thewitnessseemstired,andinterestis
waning, one has likely reacheda point of
diminishingreturns.This point will vary from
witnessto witness dependingon their situa
tions and deficits. It should be remembered
that one can usually conductfollow-up inter
views in orderto gatheradditionalinformation.
In fact, in most instancesa seriesof interviews
is requiredto work throughdefensesandreach
more sensitivecontent.

As the interview comes to a close, the inter
viewer should conveyto witnessesthe way in
which they have assistedthe client, and an
understandingthat this contributionmay not
have been without psychic cost. Witnesses
should be askedwhetherthe interviewerhas
their permissionto contactthemagainand, if
so, when and where. The interviewer should
ask about witnesses’schedulesand find out
whethertherearealternatelocationsor num
bersat which theymaybe reached.

Beforeleaving, the interviewershould provide
witnesseswith informationconcerninghow to
reachthe attorneys and encouragethe wit
nessesto contact the attorneysif they have
questionsor want additionalinformation.Wit
nessesshould be madeawareof any trial or
hearingdatesandinformedof changesas they
occur.

Summary

meaningoutsideof context; hence,a chiefrole
of the professionalinterviewer is to developa
context of trust andcommitmentto learning
the truth aboutour clients. Conductingmiti
gation interviews brings us face to face with
unfathomablepain,which is absorbedandaf
fects eachof us. By telling our clients’ stories
we bearwitnessto humandevastationand in
so doing we createa ripple of healingwhich
beginsin eachof us.
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Knowing what to ask andhow to ask it is as
much an art as a science. Developing good
interviewing skills requirespracticeandfeed
back. We can usean awarenessof the compo
nents of successfulinterviews to guide our
practiceandincreaseour skills. Thereis no
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LaFollette v. Commonwealth,
915 S.W.2d747 Ky. 1996

Spearv. Sowders,
71 F.3d 626 6th Cir. 1995

Plain View

LaFollette v. Commonwealth,
915 S.W.2d 747 Ky. 1996

Following a Crimestoppers’tip that LaFollette
wasgrowingmarijuanain hishouse,the police
flew over his property in a helicopterusing a
ForwardLooking InfraredRadarFLIR device.
The deviceobtainsinformationaboutheatcom
ing from a building, heat which infers that
illegal activity is occurringtherein.Whenthe
police flew over LaFollette’s property, FLIR
indicated an unusual amountof heat, and a
subsequentsearchresultedin the discoveryof
a marijuanagrowingoperation.

United Statesv. Buchanon,
72 F.3d 1217 6th Cir. 1995 TheKentuckySupremeCourt,on February22,

1996,in oneof JusticeReynolds’last opinions,
held, like the Court of Appealsbefore it, that
nothingillegal occurredunderthesefacts.

The Court held that the use of FLIR did not
constitute a search. Using Katz v. United
States, 389 U.S. 347 1967, the Court held
that eventhoughLaFollotte may haveexhib
ited an expectationof privacy in the heat
emanatingfrom hishome, suchan expectation
wasnot onesociety waspreparedto recognize
as reasonable.

Disturbingly, the Court in dictum notedthat
an analysisof this issueunder Section10 does
not require anythingotherthanlooking to the
Fourth Amendment."Examination of Section
10 and the FourthAmendmentreflects a pro
nounced similarity with little textual differ
ence.. .Section10 of the KentuckyConstitution
providesno greatprotectionthandoesthefed
eralFourthAmendment." Clearly, this parti
cular Court does not intend to recognizethe
proud tradition of Section 10, nor the privacy
rights of Kentucky citizensthat section is in
tendedto protect. Nor does this Court appear
to be movingin the directionof the highcourts
of manyotherstates.Thesecourtsareutilizing

United Statesv.
76 F.3d 773 6th

Colbert,
Cir. 1996
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their stateconstitutionsto preservethe inter
estsof theFourthAmendment,whichhasbeen
so seriouslyerodedby the United StatesSup
remeCourtin recentyears.Bytying themean
ing of SectionTenontothe FourthAmendment
as interpretedby the extraordinarily conser
vativeSupremeCourt,our Kentucky Supreme
Court will presideoverthe diminutionof oneof
our most preciousrights.

JusticeStumbopennedasolitary dissent.She
wisely sawthatFUR hasasits majorpurpose
a determinationof "what activities are taking
placeinside a private residence."A searchof
the inside of a residencewould require both
probablecauseanda warrant,neitherof which
were presenthere. "To hold otherwiseleaves
the privacy of the home at the mercy of the
government’sability to exploit technological
advances."

Spearv. Sowders,
71 F.3d 626 6th Cir. 1995

On ChristmasDayof 1990, Tina Spearvisited
Daniel Wadeat Northpoint Training Center.
Becausean inmatehadanonymouslytold offi
cials that Wade was receiving drugs from a
female visitor, and becauseon four previous
occasionsWadehadbeenfound with drugsin
the institution, WardenSowdersauthorizeda
strip searchof Spearduring the visit. When
sheobjected,shewas told that if shedid not go
alongwith the strip search,shewould be fur
ther detained.Shewas thensearched,aswas
her car. No contrabandwas found. Spearsued
in federalcourt, and the federaldistrict judge
grantedummaryjudgment.

The Sixtl Circuit, in an en banc opinionwrit
ten by Jiidge Boggs, reversedand remanded.
The Cout held that Spearhad a diminished
expectatinof privacybecauseshewasvisiting
an inmaie in a prison. Warrantsare not re
quired fo strip searchesof visitors at prisons.
However reasonablesuspicionis required.Un
der the actors stated above, the Court held
that the Wardenhada reasonablesuspicion
that Speirwasbringing drugsto Wade.

a visitor who objects,without giving the visitor
the chanceto abort the visit anddepart."

Finally, the Courtapprovedof the searchof the
car withoutawarrant,baseduponthewarning
givenin the parkinglot that carsaresubjectto
search,andbasedupon theaccessinmateshad
to the parking lot. "We cannot say that the
Constitutionrequiresindividualizedsuspicion
to searcha car on prisongrounds,particularly
if the visitor hasbeenwarnedthat the car is
subject to search."

JudgeJonesdissented.In his opinion, there
was no reasonablesuspicionthat Spearswas
bringingcontrabandto Wade.JudgeJonespar
ticularly disagreedthat an anonymoustip by
an inmate that an unnamedfemalewould be
bringing contrabandto Wadewas sufficiently
particularto constitutereasonablesuspicion.

United Statesv. Buchanon,
72 F.3d1217 6th Cir. 1995

The Sixth Circuit has issued an important
decision reviewing the seizure of drugs with
the assistanceof a narcoticsdog. Here, a car
and a truck were on the side of the road in
southernOhio. The Ohio State Police pulled
over andaskedthe menif they neededassis
tance.Whenoneof the menshiftedon his feet
and looked at the trooper’s gun, the trooper
called for back-up. Eventually, four cruisers
showedup, all with lights flashing.The second
vehicle to arrive containeda dog trained to
conductsniff searchesof vehicles.The occu
pantsof the vehicleswere askedto move, and
the dogbeganto conducthis search,eventually
alertingon bothvehicles.A warrantlesssearch
of the vehiclesrevealedthe presenceof drugs.
A motion to suppressin federaldistrict court
was overruled,with the court finding that no
seizurehadoccurred.

In a unanimousopinion, the Sixth Circuit re
versed. In an opinion written by Kentucky’s
Boyce Martin andjoinedby JudgesKeith and
Guy concurringin resultonly, the Court held
that "a caninenarcoticssniff madepossibleby
an unconstitutionalTerry seizure violatesthe
FourthAmendment."

The opinion setsout in detail why this search
wasillegal. A searchhadoccurredherebecause
a reasonablepersonwouldnot havefelt free to
leave.Important in this determinationwas

The Cou
ment wa
is no aut
prison ol
to condw

t furtherheldthatthe summaryjudg
s erroneouslygrantedbecause"there
Elority supportingthe propositionthat
ficials, relying on their specialpower
t administrativesearches,maysearch
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that four cruisersappearedwith lights flash
ing, it was nighttime, the menwere asked to
moveawayfrom their vehiclesin order to per
mit the narcoticsdog to sniff their car, and it
was the "subjective intent" of the officers to
conducta search.

The Court viewed a narcoticssniff searchas
inherentlycoercive. "We believethe drug sniff
is more coercive thanpolice questioningof a
citizen in a placewherehe or she mayeasily
leavethe policepresencebecausea personwho
wantsto endthe caninesniff hasto either 1
removetheir personalproperty from the pre
sence of the dog, or 2 has to convince the
police to stoptheir actions."

The Courtsetsout preciselywhat differentiates
a lawful and unlawful dog sniff search. "So
long asTrooperMeadowsusesFandoon an un
attendedvehicle or unattendedpersonalpro
perty, or so long as the canine sniff is per
formed on legally seized personal property
pursuantto a legal seizure of a person, the
caninesniff wouldnot be unconstitutional.The
troopers’ actionshere, however,are unconsti
tutional and unconscionable.If law enforce
ment officers are permitted to illegally seize
personsin order to attemptto uncoverevidence
of criminal conduct, then the FourthAmend
ment right of personsin this country to go
about their businessfree from baselessinter
ferencefrom thepolicehasbeenextinguished."

This is an important case. It reaffirms the
"reasonableperson"testfor determiningwhen
a seizurehasoccurred,therebymandatingpro
bable cause or a reasonablesuspicion. And
moreimportantly, it establishesthat a canine
searchcan be coercive when people are de
tained, and thus must be precededwith pro
bablecauseor a reasonablesuspicion.

United Statesv. Colbert,
76 F.3d773 6th Cir. 1996

The Sixth Circuit, in a decision written by
JudgeBoyce Martin andjoinedby JudgesGuy
and Ryan, consideredthe parametersof the
protectivesweep,first authorizedin Maryland
v. Buie, 494 U.S. 325 1990.

In 1994, the Detroit Police alongwith federal
agentswere watchingColbert’shome. Colbert
was a suspectin a 1989 murder,andthe police
hadan arrestwarrant for an escape.After

watchingfor a few hours, the police arrested
Colbertwhenhe went to his car. His girlfriend
ran outsideduringthe arrest,andshewasde
tained.An officer thenwent to the door of the
apartment,sawashotgun,and thenwent in
sideandengagedin a "protectivesweep"of the
apartment. After seeing another gun and
scales,the officers securedtheapartmentand
obtaineda searchwarrant.During the execu
tion of the searchwarrant,the officers found
cocaine, two guns, ammunition, scales, and
other items. The district court ruled that the
officers conducteda legalprotectivesweep,and
admittedthe evidence.Colbertenteredinto a
conditionalguilty plea.

First, the Court rejectedColbert’s requestto
establish a bright-line rule prohibiting all
protectivesweepswhenthe arresteeis arrested
outside the home. "We believe that, in some
circumstances,an arresttaking placejustout
sidea homemayposean equallyseriousthreat
to the arrestingofficers."

The Court did not stop there, however. The
Court lookedat "those facts giving rise to a
suspicion of danger from attack by a third
partyduringthe arrest,not the dangerousness
of the arrestedindividual." The Court ob
servedthat Colbert wasin custodyandoutside
thehomeat thetime of the arrest.Colbert was
athis girlfriend’s apartment;thus,herrunning
out of theapartmentduringthe arrestshould
not have alarmedthe officers. Further, the
Court astutelynoted that if the officers were
concernedaboutthe girlfriend, at aminimum
theywould havepattedherdown for weapons.
The Court finally noted that the Government
hadno evidencethat anyone else was inside
the apartment. "Lack of information cannot
provide an articulable basis upon which to
justify a protective sweep." Accordingly, the
Court reversedthe lower court, andheldthat
the protectivesweep in this casewas outside
the boundsof Buie andthe Constitution.

Short View
Commonwealthv. White, 669 A.2d 896 Pa.
12/29/95. The PennsylvaniaSupremeCourt
hasdecidedthat in that state,New Yorkv. Bel
ton, 453 U.S. 4541981 is not the law. Thus,
when a personis arrestedoutsideof an auto
mobile, unlessthereareexigentcircumstances,
the passengercompartmentof the car maynot
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be searchedincident to arrest.The Court did
this undertheir stateconstitution,sayingthat
while the United StatesSupremeCourt has
"deemphasizedthe privacy interestsinherent
in the Fourth Amendment,"the law in that
Statehas"increasinglyemphasizedtheprivacy
interestsinherentin Article I, Section 8 of the
PennsylvaniaConstitution."

U.S. v. Brumfield, 910 F.Supp. 1528 D.C.
Cob. 1/3/96. Requiring passengerson an
mnnercitybus to departthe bus andcarrytheir
bagsin their right handis a warrantlessseiz
ure,andin violationof theFourthAmendment.
"Here, unlike Florida v. Bostick,when Agent
Hart boardedthe bus, announcedhis purpose,
and issueddirectionshe set aconfrontational
tone for the interdiction operation.The en
counterbetweenthe officers and passengers
was coercive, not consensual.No reasonable
personwould havefelt that he hadthe choice
to actin anymannerotherthanthat dictated...
Balancingthis coercivepolice intrusionon the
individual’s right to personalfreedomagainst
the public interestserved,I concludethat the
balancetips in favor of theindividual’s right to
be free from this arbitrarypolice action."

Statev. Johnson,909 P.2d293 Wash. Sup.
Ct. 1/18/96. The reasoningof New York v.
Belton,453 U.S. 454 1981,which allows for a
searchof thepassengercompartmentof a vehi
cle incident to a lawful arrest, applies to the
searchof a sleepingcompartmentof a tractor
trailer rig. "Under the Fourth Amendment,
caselawsupportsa conclusionthat thesleeper
in the cab of the tractor-trailerin this caseis
part of the ‘passengercompartment.’Persons
travelingon publichighwayshavelessenedpri
vacy interestsbecauseof the government’s
interest in ensuringsafe andefficient trans
portation.Additionally, the operationof over-
the-roadtractor-trailerson thepublichighways
requiresheightenedcontrol of drivers of that
type of equipment in order to promote in
creasedsafetyfor all usersof the highways."

United Statesv. Lee, 73 F.3d1034 10th Cir.
1/11/96. Courts appearto be looking increa
singly at law enforcement’sattemptsto use
Terry stopsto conductmoreextensivesearches.
In this case,the Tenth Circuit held that con
tinueddetentionof a motoristafterthereasons
for the stop hadbeendispelledexceededthat
whichis allowedin Terry, therebyinvalidating
the resultingsearch.Here,a lanechangehad

prompted a Terry stop. The officer soon dis
coveredthe driver wasnot impaired.Thenthe
officer asked for and received consent to
search.Interestingly,the Court found,but ig
nored, the obviously pretextualnature of the
initial seizurebecausethe officer "could" have
stoppedon the basis of a lane change.The
Court unequivocallystatesthat whena driver
hasproducedalicenseandproofof his right to
operatethe car, andwhenthereis no proofof
impairment,thatthe drivermustbepermitted
to proceedon his way.

State v. DeWitt, 910 P.2d 9 Ariz. Sup. Ct.
1/25/96. The police went to the scene of a
burglary, where during a sweepof the house
they sawwhat theythoughtmight be partsof
a druglaboratory.To confirm their suspicions,
theycalleddrug agents,whoenteredthehome
without a warrant, inspectedthe materials,
and confirmed that it was a laboratory. A
searchwarrantwas obtained,and the mater
ials were seized.This warrantless,confirma
torysearchto verify theoriginal officer’s hunch
wasa violation of the FourthAmendment,and
thus the evidencehadto be suppressed."With
no probablecauseandno warrant,andtheexi
gent circumstancesjustifying McCaslin’s and
Saylor’swarrantlessentrieshaveevaporated,
the policewere withoutjustificationto remain
for an additional warrantless entry and
search."

Peoplev. Dllworth, 661 N.E.2d310 Ill. Sup.
Ct. 1/18/96.In anothersteptowardthetightly
controlledandpri-vacy free school,the Illinois
SupremeCourt hasapprovedof the searchof a
studentat a schoolby a policeofficer. Because
the officer was a "liaison police officer" spec
ially assignedto theschool,the Courtheldthat
TLO’s reasonablesuspicion standardwould
sufficefor a warrantlesssearchof the student.

Statev. Hodson,907 P.2d1155 Utah 1995.
TheUtah SupremeCourt hasheldthatit was
violative of the Fourth Amendment to deal
with a drug swallowingarresteeby putting a
gunto his headdemandingthathe spit out the
drug,followed by a chokehold. The Court uti
lized Winston v. Lee, 470 U.S. 753 1985 to
determinethat the "procedures"utilized here
werenot reasonable.

United Statesv. Reilly, 76 F.3d 1271 2nd
Cir. 2/12/96.The SecondCircuit hasheldthat
the curtilageof a houselocatedin a rural area
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extendedto a cottage,a pond,a patio, a gaze
bo, andan areaplantedwith trees.Analyzing
the case using the factors listed in United
Statesv. Dunn,480 U.S. 294 1987,the Court
noted that an arealocated125 feet awayfrom
a primary residencecould be located in the
curtilage;the Court noted that in a rural area
awoodenapproachto theextentof the reachof
the curtilagewould not be appropriate.

Carranza v. State,467 S.E.2d315 Ga. Sup.
Ct. 2/19/96.Where the police listenby means
of an electroniclisteningdeviceto an informer
buying drugs, they must obtain a warrant in
order to arrestthe defendant."[Wie hold that
wherean individual commitsan offensein his
or her homeandthat offenseis committed ‘in
[the] presenceor within [the] immediateknow
ledge’ of a law enforcementofficer, the officer
is authorizedto arrestthe individual in the
homewithout a warrant only wherethe offi
cer’s entry into the home is by consentor
wherethereare exigentcircumstances."

Pennsylvaniav. Matos, 1996 WL 82381Pa.
Sup. Ct. 2/26/96. The PennsylvaniaSupreme
Court hasrejectedthe test for when a seizure
occurs establishedin California v. Hodari D.,
499 U.S. 621 1991. Using their state Con
stitution, the Court heldthat a seizure occurs
when a reasonablepersonunderthe circum
stanceswould have felt free to leave. Police
pursuitcanconstitutea seizure.Thus,individ
uals who abandoncontrabandduring flight
from the police may challengethe proprietyof
the chase.

ERNIE LEWIS, AssistantPublic Advocate
Director, DPA RichmondOffice
201 WaterStreet
Richmond,Kentucky 40475
Tel: 606 623-8413
Fax: 606 623-9463
E-mail: richmond@dpa.state.ky.us

Editor, TheAdvocate
do Dept. of Public Advocacy

Dear Editor:

I just receivedyour most recentpublication,Volume 18, #2, March, 1996. As usual, I
flipped through the publication looking for items of interest andhelpful columns. The
Advocatehasalwaysbeensucha fine sourceof thistypeof information.On page52 of the
Marchedition, I noticeda comparisonof the salariesof KentuckyPublic Defendersto the
salariesof Public Defendersin the surroundingstates.Therewas a list of comparative
salaries,aswell as a mapdiagramof Kentucky andits sevenadjoiningstates.

As I lookedat the mapof Kentuckyand the other surroundingstates,somethingcaught
my eye. At first, I wasnot surewhat it was,but afterlookingat the diagrammoreclosely,
I wasableto discernaslight error.

In your diagram,Missouri is listedas thestatemostwesternto Kentucky. The listing is
correct,but theoutline is not thestateof Missouri,but ratherthestateof Mississippi.This
is aslight error, as I know, but I felt as thoughit shouldbe broughtto your attention. I
enjoy your publication and find it to be a wealth of helpful information, as well as
providing the necessarycohesion of our Department. I will continue to enjoy my
subscriptionandwill look forwardto your next edition.

Thankyou for your kind considerationof this matter.

W. BruceLeasure
AssistantPublic Advocate
Paducah,Kentucky
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West’s Review

KeithAllenAltgeier v. Commonwealth,Ky.,
915 S.W.2d 745 2/22/96

Danny Lafoltette v. Commonwealth,Ky.,
915 S.W.2d 747 2/22/96

Delmar Partin v. Commonwealth,Ky.,
- S.W.2d 3/21/96

SusanneBaker v. Commonwealth,Ky.,
- S.W.2d 3/21/96

Bill Beicherv. TheKentuckyParoleBoard,
Ky.App., S.W.2d - 3/15/96

Keith Allen Allgeier v. Commonwealth,
Ky., 915 S.W.2d745 2/22/96

ChristianCircuit Court
JudgeEdwardM. White

The defendantwas convictedof complicity to
murderhis ex-wife. The evidencerevealedthe
defendantmaintainedalife insurancepolicy on
his ex-wife after their divorce. The defendant
hiredan individual to kill his ex-wife, whowas
to be paid with fundsfrom the life insurance
proceeds.This individual enteredinto aplea
bargainwith the Commonwealthandtestified
againstthe defendant.Becauseit wasalleged
themurderwas for profit, this casewas tried
pursuantto KRS 532.025, Kentucky’s death
penaltystatute.The defendantwas sentenced
to life imprisonmentwithout the possibility of
parolefor twenty-five years.

Thedefendantraisedthe following threeargu
mentson appeal.

First,thetrial courterredby allowing evidence
of paroleligibility in thiscapitalcase.Although
theKentucky SupremeCourt agreedthat KRS
532.0553prohibits the introduction of evi
denceof parol eligibility in casestried pur
suantto KRS 532.025,the defendant"waived
his right to claim error" in this particular
casebecause"theevidenceof paroleeligibility
was introducedby way of a stipulatedagree
ment betweenthe prosecution and the de
fense."The Court also statedthat becausethe
defendantdid not receivea deathsentenceany
error wasnon-prejudicial.

Second,the trial court allowed, over defense
objection, improper opinion testimonyfrom a
police officer. The record revealed that one
policeofficer testified,without objectionby the
defendant,that it washis opinion that a slight
pry or gouge mark on the back door of the
housedid not indicatethe doorhadbeenpried

Julie Nsimldn
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open.Thedefendantobjectedto a secondpolice
officer’s testimony,on the ground that he was
not anexpert, that it wasalsohis opinion that
the gougemark did not indicatea forcedentry.
The Kentucky SupremeCourt held the trial
court did not abuseits discretionin letting the
secondpolice officer give his opinion sincehe
wasa supervisor,hadbeenanofficer for twen
ty yearsandwas "skilled in the investigation
of burglariesand robberiesby [his] training
andexperience."Moreover, sincethe first offi
cer’s opinion testimonyhadbeenplacedbefore
the jury without objectionby the defendant,
the second officer’s testimony was merely
cumulativeandthusharmlesserror.

Third, the introduction of evidence of the
victim’s phonemessageto her attorneywhich
washearsay.Thephonemessageindicatedthe
victim said the defendanthadbeenharassing
her about their daughterandvisitation, that
she fearedfor her daughter’ssafety andthat
she might go by the defendant’shome. The
KentuckySupremeCourt heldthat sincethere
was other evidencein the record that the de
fendant had beenharassingthe victim and
thatthe victim fearedfor herdaughter’ssafety,
the introduction of the phone messagewas
merely cumulativeand any error was harm
less. The Court failed to addressthe question
of whetherthe evidencewasadmissibleunder
the hearsayexceptionfor businessrecordsin
KRE 8036.

The defendant’sconviction andsentencewere
affirmed.

Danny Lafollette v. Commonwealth,
Ky., 915 S.W.2d 747 2/22/96

on reviewfrom the Court of Appeals

The issue in this caseis whethera helicopter
fly-over usingForwardLooking InfraredRadar
FLIR to surveyheat emissionsfrom the de
fendant’sresidenceconstitutesanillegal search
underSection 10 of the Kentucky Constitution
andthe FourthAmendmentto thefederalCon
stitution. The Kentucky SupremeCourt held
the useof a FLIR unit is not a searchwithin
the meaningof the stateand federalconstitu
tions becauseit does not infringe upon a per
son’s legitimate expectationof privacy.

The defendantwasgrowingmarijuanaindoors
on his property.The defendantwas the subject
of an informant’sCrimestoppers’tip, andhis

propertywasthe targetof a helicopterfly-over
using FUR. Basedon the informant’stip and
the data collectedfrom the fly-over, a search
warrantwasissuedfor the defendant’sproper
ty. After the trial court deniedthe defendant’s
motion to suppressthe marijuanaseizedpur
suantto thewarrant,the defendantentereda
conditional guilty plea to cultivating mari
juana.

In addition to arguingthe FLIR fly-over con
stituted an illegal search,the defendantalso
arguedthe searchwarrant was deficient be
causethe informant was anonymousandthe
police officer failed to state the date the
informant made his observations.The Ken
tucky SupremeCourt statedthat sincethe in
formationcollectedfrom the FLIR fly-over was
sufficient to justify the searchwarrant, the
informant’s tip buttressedthe finding of pro
bablecause.

The opinion of the Court of Appealsupholding
the trial court’s denial of the defendant’s
motion to suppressis affirmedby theKentucky
SupremeCourt. The defendantwassentenced
to one year in the penitentiary for his con
viction for cultivating marijuana.

DelmarPartin v. Commonwealth,
Ky., - S.W.2d - 3/21/96

Knox Circuit Court,JudgeRoderickMesser

The defendantwas chargedand convictedof
themurderof his estrangedparamour.He was
sentencedto life imprisonment.

The victim’s decapitatedbody was found in a
fifty-five gallon barrel at her place of employ
ment. The defendantwas a co-worker. The
causeof deathwasa blunt force injury consis
tent with being struck by a metal pipe that
was found in the barrel. The victim also had
bruiseson her neckcausedby a cord encircling
her neck.

Thefollowing argumentswereraisedby thede
fendanton appealand addressedby theKen
tucky SupremeCourt.

1. The trial courterredin overrulingthe
defendant’smotion for a directed verdict of
acquittaldueto insufficient evidence.Without
mentioningwhat evidencesupportedthe trial
court’s ruling, the opinion holds that "[a]
reviewof the evidenceas a whole indicates
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that the trial court correctly denieda directed
verdict."

2. The trial court erredin allowing testi
mony concerning the victim’s fear of the
defendant. The defendant objected to such
testimonyon the ground that it was hearsay
and irrelevant. The trial court ruled Common
wealth’s witnessescould testify to their ob
servations of the victim exhibiting fear of the
defendant.TheKentuckySupremeCourt found
the six witnesses’testimonyconcerningtheir
observationsof the victim’s fear of the defen
dantwasnot hearsay.The Courtfurther found
the testimonywas relevant and its probative
value outweighed its prejudicial effect. The
dissentnotesthe majorityopinion fails to state
howthevictim’s fearof the defendantwasrele
vantto any issue in the caseor the probative
worth of this evidence.

3. Thetrial courterredwhenit prohibited
the defensefrom introducingevidencethat the
victim hadhadotherextra-maritalaffairs with
individualsat herplaceof employment.During
its openingstatementthe defensestatedit was
going to show the victim hadengagedin other
extra-maritalaffairs at her place of employ
ment.TheCommonwealth’sobjectionthat such
testimonywas an improperattack on the vic
tim’s characterwassustained.On appeal,the
Commonwealtharguedthe issuewasnot pro
perlypreservedfor reviewbecausethe defense
neverofferedthe witnesstestimonyby way of
avowal asrequiredby RCr 9.52 andKRE 103
2. Although defensecounselexplained,atthe
time of the Commonwealth’sobjection,thathe
wasgoingto call witnessesto showtheyhada
motiveandopportunityto kill thevictim dueto
theirinvolvementwith thevictim, avowaltesti
mony by the witnesseswaspresented.Relying
on Herbert v. Commonwealth,Ky.App., 566
S.W.2d 798 1978, the Kentucky Supreme
Court concludedthat "counsel’s version of the
evidence [to be presented]is not enough.A
reviewing court must have the words of the
witnesses.As a result, we find this issue has
not beenpreserved."As a resultof thisholding,
defensecounsel’sproffer of what the excluded
testimonywould be is no longer sufficient to
preservetheissueforappellatereview.Defense
counselmusthavethe witnessgive the testi
mony by avowal. Under such a holding, the
trial courtwould havea correspondingdutyto
permitdefensecounselto presentthe objected
to testimonyby avowal.

4. The Commonwealthviolated a discov
ery orderwhenit failed to disclosean oral in
criminatingstatementmadeby the defendant
at the time of his arrest.A detectivetestified
the defendantsaid, "Oh well," whenhe wasin
formedthe victim’s decapitatedbody hadbeen
found. When counselobjectedthat this state
menthadneverbeendiscloseddespitea year
old discoveryorder, the prosecutorstatedhe
hadnot beenawareof thestatement.However,
the discovery order directed the Common
wealth to allow the defendantto inspect any
oral incriminatingstatement"known or by the
exercise of due diligence may become
known to the attorney for the Common
wealth." [Under Key v. Commonwealth,Ky.,
840 S.W.2d 827 1992 andKyles v. Whitley,
115 S.Ct. 1555 1995,the Commonwealth’sex
cusein unacceptable.]Although thetrial court
denied counsel’smistrial motion, it did grant
counsel’smotionto strikeandadmonishedthe
jury to disregardthestatementthus recogniz
ing a violation of the discoveryorder hadoc
curred,althoughit did not tell the jury what
statementto disregard.TheKentuckySupreme
Court found the violation was harmlessbe
causethe statement"is subjectto manyinter
pretations."However,theSupremeCourtwent
onestepfurtherwhenit statedthatunderBer
ry v. Commonwealth,Ky., 782 S.W.2d 625
1990, "RCr 7.24 applies only to written or
recordedstatements"so no error occurred.

5. The prosecutor’scomment in closing
argumentwas improper. Becausetheprosecu
tor’s commentwasnot objected,the Kentucky
SupremeCourt reviewedthis error under the
palpableerror rule of RCr 10.26. Without ever
stating the substanceof the prosecutor’scom
ment, the Court held therewas no indication
the commentsubstantiallyaffectedthe jury’s
verdict. However,theactualcommentis setout
in the dissentingopinion and reveals it re
ferred to the defense’sfailure to bring in the
witnesseswho claimedthe victim hadbeenin
volved in affairs with other persons at her
workplace.Seeparagraph3, supra.

The defendant’sconvictionwasaffirmed.

SusanneBaker v. Commonwealth,
Ky., - S.W.2d- 3/21/96

Knox Circuit Court,JudgeRoderickMesser

The defendantwas chargedwith complicity to
commit murder,kidnappingandabuseof a
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corpse.Shewasconvictedof recklesshomicide,
kidnappingand abuse of a corpse. She was
sentencedto twenty-fiveyearsimprisonment.

The chargeswere the result of the actionsof
the defendantand her friend and co-defen
dantwho was the stepmotherof the ten year
old victim. The defendant,who was the driver
of the car, and the co-defendantdrove to the
child’s school.Underfalsepretensesandwear
ing a wig, the defendantconvincedthe school
authoritiesto allow her to take the child from
theschool.Back in the car andafter driving an
unspecifieddistance,the co-defendantbegan
stranglingher stepsonresultingin his death.
The defendantcontinuedto drive the car dur
ing this episode.

Although never raisedat trial, on appealthe
defendant argued that based on the trial
court’s instructionsher convictionsfor kidnap
ping and recklesshomicideviolatedprinciples
of doublejeopardy. Since the offense of kid
nappingwas includedin the recklesshomicide
instruction,the defendantargueda guilty ver
dict on the recklesshomicidechargeprecluded
a separateconvictionfor kidnappingwhichwas
listed as an elementin the recklesshomicide
instruction.

Rejectingthe defendant’sargument,the Ken
tucky SupremeCourt statedthe following.

1. First, the Court questionedthe notion
that double jeopardy violations may be re
viewed on appealdespite failure to raisethe
claim in the trial court. This caseshould be
taken asa notice to trial attorneysto look for
and raise all possible doublejeopardyviola
tions at trial since the possibility exists that
the Court will not review unpreserveddouble
jeopardy violations in the future. Only two
Justices dissentedfrom this portion of the
Court’s opinion.

2. Relying on U.S. v. Dixon, 113 S.Ct.
2849 1993, the Court concluded that the
Blockbergerv. U.S., 52 S.Ct. 180 1932,"same
elements" "test is now the U.S. Supreme
Court’s prevailinginterpretationof the double
jeopardyclauseof theFifth Amendment"of the
U.S. Constitution.However,theKentuckySup
remeCourt acknowledgedit hadheldtheKen
tucky Constitution’s double jeopardy to the
broaderthanthat of the federalconstitution.

3. Contraryto the defendant’sargument,
the Court concludedthe defendant’sconduct
was not a single act or impulse. The kidnap
ping was completeonce the defendantdecep
tively tookthe child from theschoolandplaced
him in the car into the handsof the co-defen
dant.

4. TheCourt statedthat "whetherthevic
tim wasreleasedalive is not anelementof the
substantiveoffenseof kidnapping.Such ade
terminationis usedonly for purposesof deter
mining the rangeof punishmentswhich may
be imposed." Thus,sincethe deathof thevic
tim is not an elementof the offenseof kidnap
ping, while the deathof the victim is anele
ment of theoffenseof recklesshomicide,under
theBlockberger"sameelements"testno double
jeopardyviolation occurred.

The defendant’sconvictionswereaffirmed.

Bill Belcher v.
The KentuckyParoleBoard,

Ky.App., - S.W.2d - 3/15/96
Lyon Circuit Court

JudgeWilliam Cunningham

Mr. Beicher,an inmateat the Kentucky State
Penitentiary, filed a complaint in the Lyon
Circuit Court against the Kentucky Parole
Boardallegingthat 1 the ParoleBoardvio
latedKItS 439.340whenit failed to granthim
parole; 2 the Parole Boarddeniedhim due
processof law when it failed to give him any
reasons for deferring his parole for nine
months; and 3 he was entitled to compen
satorydamagesandinjunctive relief from the
Board’s decision.

The Lyon Circuit Court dismissedBelcher’s
complaintfor failure to statea causeof action.
Belcher appealedthe dismissalto the Court of
Appeals which affirmed the circuit court’s
ruling.

Belcher’s first argumentis that KItS 439.430
imposesa mandatory,affirmative duty upon
the Parole Board to parole all inmates who
comply with the eligibility criteria set forth in
the statute.

The Court of Appealsheldthestatutedoesnot
create a protectedliberty interest in parole.
Rather,"paroleis a matterof legislativegrace."
The statutelimits andimposesrestrictions
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upon the granting of parole. Although the
statute and regulationsentitle an inmate to
review, evenif theinmatehasmetthe relevant
statutorycriteria, the Boardis not requiredto
releasetheinmateprior to the expirationof his
or her sentence."Nothing in the statuteor the
regulationsmandatesthegrantingof parolein
the first instance,andnothing[in the statute]
diminishes the discretionary nature of the
Board’s authority in such matters," In fact,
"Kentucky’s statuteprohibitsparole absenta
determinationthat such would be in the best
interestof society."

Belcher’s secondargumentis that the Board
failed to providehim with adequatereasonsfor
its denial of parole which violated his due
processrights.

The Court of Appealspointedout that Belcher
wasgiven an opportunityto beheardandthe
record containsa copy of the Board’s decision
outline the reason for its action. Notwith
standing this record evidence contradicting
Belcher’s claim, the Court of Appealswent on
to state that "due processconcepts...do not
require the Board to provide a detailedsum
mary or specify the particular evidence on
which it reststhe discretionarydetermination
that the inmate is not ready for conditional
release."Quotingfrom Greenholtzv. Inmatesof
NebraskaPenal andCorrectional Complex,99
S.Ct. 2100 1979, the Court of Appealsstated
that to so require "would tendto convertthe

process into an adversaryproceeding and
equatethe Board’s parole-releasedetermina
tion with a guilt determination."

Third, Belcher claimed he was entitled to
monetarydamagesbecausethe Board’s denial
of parole subjectedhim "to extreme mental
anguishthat, althoughconfinedsolely to the
mind, is nonethelesssevereandcruel."

The Court of Appealsheld that sincethere is
no entitlement to parole, Beicher failed to
demonstratehe suffered any deprivation of
rights securedby the stateor federalconsti
tutions.Thus,he wasnot entitledto monetary
damagesor injunctive relief.

Lastly, theCourt of Appealsheldthat the Lyon
Circuit Court correctly ruled that the Parole
Boardand its membersenjoy immunity from
liability in the paroledecisionmakingprocess
becauseit is a quasi-judicialprocessrequiring
the exerciseof discretion.

JULIE NAMKIN
AssistantPublic Advocate
100 Fair OaksLane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: jnamkin@dpa.state.ky.us

1997ANNUAL DPA CONFERENCE MEMORABILIA SOUGHT

1997 marksthe 25thAnniversaryof the establishmentof the Kentucky Departmentof
PublicAdvocacyby the 1992 GeneralAssemblyat the requestof GovernorWendellFord.
We will becelebratingthesepast25 yearsof work in representingindigentclientsaccused
of committinga crime andconvictedof a crime at our 1997 Conference.

We seekmemorabilia- pictures,etc. - that youwould like to eitherdonateor loanto the
Departmentto usefor thisAnniversarycelebrationat our 25thAnnual Public Defender
EducationConferencein Juneof 1997 in Lexington,Kentucky at The CampbellHouse
Inn, the site ofthe first Aimual Conference.If you haveanythingyouwould like to donate
or loan,pleasesendor contact:

Tina Meadows,DPA Education& Development
Departmentof PublicAdvocacy
25thAnniversaryMemorabilia
100 Fair OaksLane,Suite 302
Frarikfort, Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us
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Capital CaseReview

Lonchar v. Thomas,- S.Ct. - 1996
Majority: Breyer writing, Stevens,
O’Connor, Kennedy, Souter, Ginsburg,
Rehnquist, Thomas, Scalia
Concurring: Rehnquist writing, Scalia,
Kennedy, Thomas
April 1, 1996

A federaldistrict courtmaynot dismissa first
federalhabeaspetition for reasonsotherthan
thosenotedin the relevantstatutes,the Rules
GoverningHabeasCorpus,andprior precedent.

PROCEDURALHISTORY

In 1987,Larry Loncharwassentencedto death
for the murders of three people. Throughout
the proceedings,Loncharmaintainedhis wish
to die, to the pointof refusingto cooperatewith
counselor attendthe trial. He alsomadean
unsuccessfulattempt to waive his mandatory
direct appeal,andhis sentencewas affirmed.
Statev. Lonchar, 369 S.E.2d749 Ga. 1988.
He refusedto authorizecollateral reviews of
his conviction and sentence,and a death
warrantwas issuedfor the weekof March 23,
1990.

Two daysbeforeUonchar’sexecution,his sister
filed a next friend state habeaspetition, al
leging thather brotherwas incompetent.Lon
char opposedthe proceeding,and eventually,
both the state and federal courts found that
Loncharwas competentanddismissedthepeti
tion. Kellogg v. Zant, 390 S.E.2d 839 Ga.
1990,Loncharv. Zant,978 F.2d637 11th Cir.
1992.Executionwasscheduledfor theweekof
February24, 1993.

After Lonchar was told that his brotherwas
threateningto commit suicide becauseof the
execution,Loncharauthorizeda statehabeas
petition, and the executionwas stayed.Lon
charlater told the judgethat he did not want
to proceed.Although his attorneysarguedthat
Loncharwasincompetentto makethe decision,
the judge dismissedthe petition without pre
judice,anda third deathwarrantfor the week
of June23, 1995 was issued.

Uonchar’s brother filed anothernext friend
petition threedaysbefore the execution.Lon
charopposedit, andonceagain,both thestate
and federal courts found Uoncharcompetent
anddismissedthepetition.Loncharv. Thomas,
58 F.3d 588 11th Cir. 1995. Immediately
afterwards,following discussionwith hisattor
neys, Lonchar himself filed a state habeas
petition which contained22 claims, including
one challengingthe method of execution.He
told thejudgethat he wishedto pursueeachof
the claims, but was doing so only in the hope
that the state would change its method of
executionto lethal injection.

The trial court shortly thereafter deniedthe
statehabeas,andLoncharfiled his first federal
habeaspetition, which containedthe same22
claims. Stressingwhat it called Lonchar’s
"inequitable conduct" in waiting almost six
yearsand to the last minute to file, the state
askedthat the petition be dismissed.The dis
trict court did not do so, becauseit felt the
state’sreasoningdid not constituteanindepen
dent basis for rejecting the petition. In the
court’s view, HabeasRule 9 -- which addresses
secondandsuccessivepetitions-- governedthe
case.The courtgranteda stay in order to con
siderthe state’sothergroundsin its motionto
dismiss.

The EleventhCircuit vacatedthestaythenext
day, pointing out that although the district
court based its holding on Habeas Rule 9,
equitable doctrines independentof that rule
applied. Loncharv. Thomas,58 F.3d590, 593
11th Cir. 1995,citing Gomezv. UnitedStates
District Court for the Northern District of
California, 503 U.S. 653 1992.

MAJORITY OPINION

JusticeBreyer found no difference in the fact
that the EleventhCircuit hadvacateda stay,
rather than dismissedLonchar’s habeas.He
felt that the Barefoot v. Estelle, 463 U.S. 80,
893-8941983, standard-- when a certificate
of probable causeis issuedon first habeas,
when necessaryto preventa casefrom being
mootedby the prisoner’sexecution,a stayof
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executionpendingdispositionof the appeal --

should apply. In other words, if the district
courtcannotdirectly disposeof the petitionon
its face, it abusesdiscretionby attemptingto
achievethe sameresult by denyinga stay of
execution.Loncharv. Thomas,slip opin. at 3.

The concurrencehadarguedthat Gomez,sup
ra, displacedBarefoot,particularly in the case
of last minute applicationsfor stays.Justice
Breyerpointedout thatGomezinvolvedRobert
Alton Harris, who had been through five
roundsof federallitigation andwasattempting
for the first time, just beforehis execution,a
42 U.S.C. §1983 claim that executionin Cali
fornia’s gas chamber was unconstitutional.
Furthermore, the concurrence’s reading of
Gomezconflictedwith the Barefoottreatment
of first habeaspetitions. Id. at 4.

DISMISSAL FOR REASONSNOT
WITHIN HABEAS RULE 9

The history of the Great Writ reveals the
"gradual evolution of more formal judicial,
statutory or rules-baseddoctrines of law,"
ratherthanad hocdismissalof petitions. Id.
citing McCleskey v. Zant, 111 S.Ct. 1454
1991; Barefoot, supra, at 892; Kuhlmannv.
Wilson, 477 U.S. 436, 451 1986 plurality;
Sanders v. United States, 373 U.S. 1, 115
1963; Townsendv. Sam,372 U.S. 293, 313
1963. All theseprinciples "seekto maintain
the courts’ freedom to issue the writ, aptly
describedas the highestsafeguardof liberty,
while at thesametimeavoidingserious,impro
per delay, expense,complexity, and interfer
encewith a State’sinterestin the finality of its
own legal processes." Id. at 5 citations
omitted.

judgesin their dispositionsof habeaspetitions
and aboutabusesof the writ had led to the
body of complex andevolving principles now
presentin habeascorpusjurisprudencestan
dards.Id. citing McCleskey,supra,499 U.S. at
489, 496.

The needfor suchrulesandargumentsagainst
ad hoc departurefrom them are particularly
greatwhen dismissalof a first federalhabeas
petition is contemplated,for dismissalof that
petition entirely deniesthe protectionsof the
GreatWrit to thepetitioner. The needis given
thecourt’s rulesfor the dismissalof secondand
successivepetitions. SeeMcCleskey.

DISTRICT COURT CONTINUES
TO HAVE DISCRETION

TheHabeasRulesstill givea district courtdis
cretion in its handlingof habeaspetitionsin
that those petitions which lack substantial
merit canbedisposedof quickly, efficiently and
fairly, while more extensiveproceedingsare
reservedfor thosepetitionswhich raiseserious
questions.Id. slip opinion at 7.

HabeasRule 9a directly addressesthe pri
mary factor -- delay -- the Eleventh Circuit
usedin its dismissalof the petition. Rule 9a
specifically requiresa finding of prejudice in
the states’ "ability to respondto the petition."
However, the district court was not askedto
makethis finding. Id.

SIXTH CIRCUIT
COURT OF APPEALS

Secondly, although habeascorpus has been
calledan equitableremedy,a courtis still not
authorizedto ignore thebody of statutes,rules
andprecedentsbuilt around28 U.S.C. §2254.
To do otherwisewould "use eachequitychan
cellor’s conscienceas a measureof equity,
which alternativewould be as arbitrary and
uncertainasmeasuringdistanceby the length
of eachchancellor’sfoot." Id. at 6, citing 1 J.
Story, Commentarieson EquityJurisprudence
16 13th ed. 1886.

The court’s concernabout the importanceof
noting, as specifically as possible, the stan
dardsanddirectionsthat shouldgoverndistrict

Glenn v. Tate, 71 F.3d 1204 6th Cir. 1995
Majority: Nelsonwriting, Guy
Minority: Siler concurring and

dissenting

In the first deathpenaltycaseout of Ohio, the
Sixth Circuit followed the leadof severalother
deathcircuits in finding Strickland prejudice
from trial counsel’sfailureto presentevidence
of a defendant’smentalhistory andcapacity.

In 1981, RobertGlennwas in custodyin Ma
honingCounty, Ohio. At somepoint, he form
ulated an escapeplan involving his brother,
John. During the attempt,a part-timedeputy
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sheriffwasshotandkilled. Although evidence
waspresentedthathe plannedtheescape,Rob
ert was convicted of Escapeand Involuntary
Manslaughter.JohnGlenn, despitehis strong
assertionof innocence,wasconvictedof murder
and sentencedto death. After proceeding
throughdectappealandstatepost-conviction,
Glenn’s petition for habeaswas denied.

INEFFECTiVE ASSISTANCE OF
COUNSEL--PENALTYPHASE

Eventhoughit foundGlenn’s counsel’sperfor
mance not objectively reasonable,the Ohio
Court of Appealsaffirmedthe denialof Glenn’s
motion for statepost-convictionrelief because
it could find no resulting prejudice, under
Stricklandv. Washington,104 S.ct.2052,2064-
65 1984 in order to obtain relief for
ineffective assistanceof counsel,a petitioner
mustshowboth thathis counsel’sperformance
fell below "an objective standardof reason
ableness" and prejudice therefrom. The
district court followed suit.

Under the Ohio deathpenaltystatute,a jury
must weigh the "history, character,andback
groundof the defendant"againsttheaggravat
ing factors presented. The jury also was
instructedto considerwhetherbecauseof men
tal diseaseor defect,Glennlackedsubstantial
capacity to appreciatethe criminality of his
conduct or to conform his conduct to the
requirementsof the law."

However, in order for a jury to considerthose
factors,it must havesome evidencebefore it.
Glenn’s attorneygave the jury "virtually no
information on [his] history, character,back
groundandorganicbraindamage-- atleastno
information of a sort calculatedto raise rea
sonabledoubt as to whetherthis young man
ought to be put to death." Glenn v. Tate, 71
F.3d 1204, 1207 6th Cir. 1995. The infor
mation was readily available, but counsel
"failed to makeanysignificantpreparationsfor
thesentencingphaseuntil after the conclusion
of the guilt phase." Id.

Counselarrangedfor the productionof a video
tape which showedthe areain which Glenn
grew up and in which narration by Glenn’s
motheranda truckerfor whom Glennhadonce
worked were heard,but did not seek an ad
vance ruling on whetherthe video would be
admissible. Whencounselattemptedto show

the video to the jury, the trial court ruled it
inadmissiblehearsay. Id.

Although bothwere available,Glenn’s mother
and the trucker were never called to testify.
The producer-narratorof the video testified
about its preparation.Mitigation witnesses
werea teacherwho hadknownGlennwhenhe
wassmall,but knewnothingof the olderJohn
Glenn; a minister who did not know Glennat
all, but unsuccessfullytried to presentreligious
argumentsagainst the deathpenalty; and a
lawyer who expressedthe opinion that al
thoughGlennhada delinquencyadjudication
and a record of some arrestsand a misde
meanorconviction, he did not havea signifi
cantcriminal record. Id.

Glennhimselfdid not testify, but told thejury
that he wasnot guilty and did not deservethe
deathpenalty. None of Glenn’srelativestest
ified, althoughseveralwerewilling to do so.

WHAT WAS AVAILABLE
BUT NOT PRESENTED

John Glenn’s family had always considered
him slow; as early as the first grade,he was
assignedto a Educable Mentally Retarded
classroom;schoolIQ testsrepeatedlyproduced
scores in the 60s; he left school a virtual
illiterate; a full scaleIQ of 56 done onemonth
beforehe turned 14 placedGlennin the "Men
tal Defective"range;a psychologicalevaluation
nearthe sametime describedGlennasan "in
effectual," "very anxious," "insecure" and
"dependentyoungman." Id. at 1208.

Glenn’smotherbeathim andhis siblingsregu
larly; he was a hyperactivechild who would
constantlybutt his headagainstobjects and
rock his body backand forth whenhe went to
sleep.Expert testimonyindicatedthat Glenn’s
hyperactivity was causedby neurologicalim
pairment,possiblydueto the generalanesthe
sia Glenn’s mother receivedsomemonthsbe
fore he wasborn. Id.

More readily available evidence showedthat
Glennhadalwaysbeena follower; his proba
tion officer testifiedat a post-sentencehearing
thatGlenncould not keepup with his peerson
the street,that he was "definitely a follower."
The officer onceaskedGlennif hewould jump
off theMahoningBridge,which covereda river
bedwith more rocksthanriver if his friends
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asked him to. Glenn said yes. The probation
officer testified that Robert Glenn provided
mostof the attentionJohnGlennreceived. Id.

NO SYSTEMATIC EFFORT

The prosecutorwas correct in telling thejury
that it had"receivedlittle by way of mitiga
tion" at the sentencingphase,becauselittle
waspresented.Id. Counsel"madeno systema
tic effort to acquaint themselveswith their
client’s social history"; they neverspoketo his
siblings; they neverexaminedschool,medical
including a recordmadeafter his collapsedin
court oneday or probationrecords; they did
not speak to his probation officer; although
they arrangedfor competencytesting, they
waited until nine days before Glenn’s sen
tencinghearingwas to startto askfor a medi
cal examinationby someonewhohadnot done
the prior competencyevaluation. Id.

At a hearingon a motion pursuantto Ohio
Rev. Code Ann. §2929.024,which whererea
sonably necessaryfor the representationof
someonechargedwith aggravatedmurder,pro
videsfor provisionof a mentalhealthexpertat
stateexpense,andallows defensethe decision
of whetherthe expert’sfindings areput before
thejury, the prosecutorsuggested,anddefense
counselagreed,that counselwas askingfor a
mental health expert under Ohio Rev. Code
Ann. §2929.03D1andwhichmandatepro
vision of the report to the jury. Both a psy
chiatrist and a psychologistwere appointed
under the later statutes. Although the prose
cution fully briefedboth men, defensecounsel
did not communicateat all with either man.

The psychologist’sreport explainedhis belief
that Glennwas competent,analyzedthe miti
gation on the basisof how the crime hadbeen
portrayedin prosecution-prepareddocuments,
andstatedthat "the offensewas not the pro
ductof psychosis,mentalretardation,organic
brain disease,other mental illness, lack of
education,unusualemotional pressure,or in
adequatecoping skills." Id. at 1210. The psy
chiatrist’s report concludedthat, "within rea
sonablemedical certainty, I do not see any
imtigatingsic circumstancesin thisparticualr
sic individual." Id. at 1211 errorsin original.

Although Glennhada statutoryright to cross-
examinethe two, neitherthe psychologistnor
the psychiatristwerecalledto testify. The

majority "[could] only assumethat defense
counsel,not havingdonetheir homework,were
not preparedto interrogate[the experts]about
the basis for the very damagingconclusions
they stated." Id.

In view of thenatureof thematerialpresented
and not presentedto the jury, including evi
dence of mental retardation, the prejudice
prongwas met becausethe court "[could not]
havemuch confidencein thejury’s weighingof
the factors relevant to the issue of whether
John Glenn should be sentencedto death."
"The failure of John Glenn’s counselto draw
the jury’s attention to the organicbrain pro
blemshere,andto thepossibility thatit helped
turnJohnGlenninto putty in the handsof his
admired older brother, was both objectively
unreasonableandprejudicial." Id.

O’NEAL GRAVE DOUBT TEST

Noting that it would be unusualfor judgesto
be in suchdoubt, the majority alsogavenod to
the "grave doubt" standard announced in
O’Neal v. McAninch, 115 S.Ct. 992 1995 if a
courthasagravedoubtaboutwhetherprejud
ice exists,it mustreverse,but saidthat the
prejudice to Glenn was "quite clear." Glenn,
supra,at 1211.

SILER DISSENT

Although other witnessesand experts who
might have helped Glenn could have been
found, "in hindsight," "[w]hether they could
havehelpedhim anybetterthanthe onesthat
were available is pure speculation." Id. at
1212.

The Ohio SupremeCourt placedlittle import
on defense counsel’s failure to call Glenn’s
motherandformeremployerbecausetheir test
imony would havebeencumulative.Further
more, the jury knew the circumstancesof the
offense and Glenn’s "poor environmentand
background,""poverty," "little attention from
his birth father," truancy, "educational and
disciplinary problems as a boy," "extensive
contactwith the church" as a young boy and
his needfor "special educationclasses." Id.
citing State u. Glenn, 504 N.E.2d 707, 711
Ohio 1987.

HadGlenn’ssiblingsbeeninterviewedor called
to testify, andhadGlenn’s life history records
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beenexamined,that evidencewould"only have
corroboratedthe informationpresentedto the
jury in the experts’reportsandthepresentence
investigation report. Glenn’s mother would
"probably not" have testified that she had
beatenherchildren,asGlennhadclaimed. Id.
Lastly, no physician "has yet stated...within
reasonablemedical certainty" that Glenn’s
mother’s generalanesthesiawhile he was in
utero causedhim anypermanentproblems.Id.

Judge Siler also found it insignificant that
defensecounselasked for mental health ex
perts under the discretionary Ohio statute,
while the appointmentscameunderthestatute
which mandatedjury knowledgebecausehad
counsel gotten the appointmentsunder the
former statute, not liked the reports, and
decidednot to usethem, "we would be in the
same position here, with Glenn on appeal
asserting ineffective assistanceof counsel
becauseappointed counsel at trial failed to
introduce into evidence"the experts’ reports.
Id.

convictionproceedingsafter a casewas finally
disposedof on certiorari, at the time the war
rants were signed. After the warrantswere
signedandlitigationwascommenced,Governor
Pattonannounceda new policy to give up to
threedays for a written defenseresponseafter
arequestfor a deathwarrantis received. The
courtsawno conifict with RCr 11.423,which
allowsup to threeyearsfor a defendantto be
gin his statepost-convictionlitigation. In the
SupremeCourt’smind, threeyearsis "an outer
timelimit" which "in no way affectstheprero
gativesof the Governorwith respectto enforce
mentofcriminaljudgments."Id. slipopinionat
5.

The governoris authorizedby statuteto set a
ate of execution.KRS 431.218. As such,his

policy concerningthose dates "is strictly an
executivefunction." Id. Thus, under the sep
arationof powersfound in the §27 and28 of
the Kentucky Constitution,the court doesnot
havethe powerto interferewith gubernatorial
policy concerningdeathwarrants.

KENTUCKY SUPREMECOURT

Bowling, Bussel4 Sanbornand Wilson v.
Commonwealth, rendered February 16,
1996

Opinion of the Court

On January 3, 1996, Governor Paul Patton
signedfive deathwarrantsfor the executionof
ThomasBowling, CharlesBussell,Parramore
Sanborn,GregoryWilson and David Skaggs
beforesunriseon February1. Skaggs,aboutto
enterfederalhabeascorpusproceedings,filed
his habeaspetition, and received a stay of
executionon January19, 1996. On January
26, 1996,theKentuckySupremeCourtgranted
staysto Bowling, Bussell,SanbornandWilson.
The opinionwhichfollows is the resultof that
stay litigation. Although it recognizedthat
each personwas in a slightly different pos
tufe’, the courtnotedthat "the primaryissues
are common to all." Bowling, et al., slip
opinionat 2.

GOVERNOR’SANNOUNCED POLICY

Previousgubernatorialpolicy hadbeento allow
ninety days for commencementof statepost-

JURISDICTION

Thesecondissuewaswhetherfiling anotice of
intent to file an RCr 11.42 motion as both
Bowling andBussell haddonecould serveas
grantingthe circuit court jurisdiction to stay
an execution.

We do not find the filing of any‘pre-RCr
11.42motions,’howeverstyled,sufficient
to investthecircuit courtwith thepower
to grant a stayof execution. In fact, we
do not find any evidence of the legal
existence of ‘pre-RCr 11.42 motions’;
certainlynot one of sufficient validity to
authorizethe stay of a criminal judg
ment. The Rules of Criminal Procedure
expressly state that ‘[a] sentenceof
deathshallbe stayedpendingreviewby
anappellatecourt.’ RCr 12.76...Assuch,
until an RCr 11.42motion is filed in the
circuit court there is no procedureby
which that court can issuea stay of the
sentence.Id., at 6.

Although awarethat filing a capital 11.42 is
fraught with difficulties such as forestalling
procedural default, waiver and retroactivity,
the court felt only "that an RCr 11.42 motion
mustbe filed in an expeditiousmannerandis
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subject to amendment,if appropriate,with
leaveof court." Id., at 7.

Perduev. Commonwealth,
916 S.W.2d 148 Ky. 1995
PartI guilt phase: Stephens, Fuqua,
Lambert writing, Reynolds and
Wintersheimer
Part I penalty phase: Stephens,Lambert
writ-ing, Leibson,Reynolds,Stumbo
Concurrenceanddissent: L e i b s o n
writing, Stumbo Wintersheimer
writing, Fuqua

In 1988,HerbertCannonwasmurderedwhen
hisautomobilecaughtfire nearthe entranceof
Lake CumberlandStatePark, in Russeliville,
Kentucky. The Kentucky StatePolice hadno
leadsuntil August 1990,whenCynthiaMoore
contactedthem with information aboutCan
non’s death.Sheidentified Tommie Perdueas
aparticipantin themurderandagreedto wear
a tape and attempt to obtain information from
him. As a result of that information,Perdue
wasconvictedandsentencedto deathfor Can
non’s murder. His co-conspiratorsreceived
sentencesof less than death for charges
ranging from murderto arsonto facilitation.

STANDARD OF REVIEW

Beforeexaminingtheissuesraisedin Perdue’s
brief, the courtaddressedthe three-partstan
dard of review to be applied to unpreserved
error: 1 whether an error was committed;2
whethertherewas a reasonablejustification,
including trial strategy, for the failure to
object;and3 whetherthe error wasso prejud
icial that without it, the defendantmay not
havebeenfoundguilty or might not havebeen
sentencedto death.

The courtnotedhow "profoundly troublesome"
it wasto discover"an almostcompleteabsence
of [defense]objection to the errors at trial.
Perduev. Commonwealth,916 S.W.2d 148, 154
Ky. 1995.

PROSECUTORIALMISCONDUCT
-- GUILT PHASE

At trial, SueMelton, Cannon’sex-wife andthe
instigatorof the schemewhichled to his death,
testifiedthat Perduethreatenedto harm her
daughterunlessshe paidhim the moneyshe
promisedfor his involvementin the murder.

Cynthia Moore, who had worn the tape and
gotten the admissionsfrom Perdue, testified
that shewasvoluntarily stayingin jail for her
ownprotectionfrom Perdue.Although defense
counseldid not objectto the testimonyor make
referenceto it in argument,he did cross-exam
ine the witnesses. Thus, in the contextof the
case,"these minor references"were harmless
error. Id. at 155.

In thetapedconversation,Perduesaidseveral
timesthat Cannon’smurder"got done."During
closing argument, the prosecutormisquoted
Perdueas saying"I got it done." While the
court "disapproved"of the misstatement,the
error washarmless.Id. citing RCr 9.24.

At one point, the prosecutormentionedthat
Sue Melton hadpled guilty, but that Perdue
"has come down here, andhe wants a trial,
which he is entitled to. He didn’t pleadguilty.
He plednot guilty." This statement"strain[ed]
the boundsof propriety, but could not be con
siderederror becauseit wasa valid statement
of the facts and was in rebuttal to Perdue’s
attackon Melton’s credibility. Id.

"[M]ore troubling" was the prosecution’sasser
tion that Cynthia Moore would testify that
Cannonwas brought to Russell County "be
causeyoucould get awaywith murderin Rus
sell County" and a later rhetorical question
aboutwhetherPerduethoughtaRussellCoun
ty jury would let him get away with murder.
The court felt that the commentswere of a
similarnatureto thosein Taulbeev. Common
wealth,Ky. 438 S.W.2d7771969,but because
therewasno defenseobjection,it could not be
saidthat thejury mighthavebeenpersuaded
to acquitPerduebut for thosestatements.Id.

TAPE RECORDING

Perduecontendedthat his tapedconversation
with CynthiaMooreshouldhavebeenexcluded
becauseit was inaudible, irrelevant and in
flammatory. However, the only objectionwas
to the tape’s audibility.

As part of the processof obtaining Perdue’s
admissions,CynthiaMoorepretendedthatshe
knew aboutthe murder,knewof Perdue’sand
FrankEldred’sparticipationin it, andthatshe
wantedher own husbandmurdered.Several
statementsin the conversationbetweenshe
andPerduewere attributedto Eldred. The
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statementsprovided a foundationfor her visit
to Perdueandwereproperly admittedat trial.
Id. at 156, citing Sommersv. Commonwealth,
843 S.W.2d 879 Ky. 1992. With a proper
objection or motion, the tape may have been
redactedto eliminate those statementsmore
prejudicial than probative. However, such
objectionsor motionswere not made. Id.

TELEPHONE BILL

SueMelton testifiedthat shehadaskedArlene
Ploettnerto get someone"to teachHerbiea les
son", andthatPloettnercalledPerdue,but she
did not speakaboutthe contentsof Ploettner’s
andPerdue’sconversation.Defensecounseldid
not object to the prosecution’sintroductionof
Ploettner’stelephonebill asproof. However,in
order to find that the telephonebill should
havebeenexcluded,the court would "have to
concludeasa matter of law that therewereno
factsor circumstanceswhich wouldhavejusti
fied admission of the evidence." Becauseit
could not, thecourt found no error. Id. at 157.

CYNTHIA MOORE’S TESTIMONY

Moore wasallowedto repeatstatementsmade
by PerdueandFrank Eldred, with whom she
hadbeenliving, regardingthe details of the
murder, the meansby which the victim was
takento RussellCounty, andthe useof drugs
andalcohol.

Defensecounselobjectedon hearsaygrounds.
Apparentlyrelying on the adoptiveadmissions
to thehearsayrule, the court allowedthe test
imony on thebasis that as long asPerduewas
present,Moore could testify to what he or
Eldred had said in her presence. The court
found no error in admissionof the testimony,

but did note that the adoptive admissions
exceptionrequiresmore than mere presence
whenmade; it mustalsosatisfythe KRE SO1A
b2 manifestationof adoptionor belief in the
truthof thestatement.Furthermore,thehear
say exceptionfor thestatementsof co-conspir
ators,whichthecourtbelievedthe moreproper
exception,doesnot requireexclusionof out-of
court statementsmadein the presenceof the
party againstwhom they are offered. Id. at
158.

DOUBLE JEOPARDYCLAIM

Perdueassertedthat the burning of Cannon’s
automobilewas incident to the murder, and
therefore, any arsonwas only the meansby
which the murderwas committed. Using its
two-pronged double jeopardy analysis: 1
whether the act or transactionconstitutesa
violation of two distinct statutes; and 2
whetherthe offensesarosefrom a singleactor
impulse with no compoundconsequences,the
court found that two distinct criminal acts
were involved. First degreearsonwas com
mitted when Cannon’sautomobilewas inten
tionally set on fire. Murder was committed
when HerbertCannonburnedto deathin the
automobile.Thus, thereweretwo distinct acts
and impulses involved. Id. at 161, citing
Ingram v. Commonwealth,801 S.W.2d 3212
Ky. 1990.

PROSECUTORIAL MISCONDUCT
-- PENALTY PHASE

During his penaltyphaseclose, the prosecutor
askedwhenPerduehadgotteninto the "mur
der for hire" business. Defensecounsel ob
jected, andthe jury was admonished.In light
of otherpenaltyphaseerror, reversalwasre

KENTUCKY DEATH NOTES

Numberof peopleexecutedsince statehood1795-1963 470
Numberof peopleexecutedin theelectricchair 1911-1963 171
Numberof peoplewho appliedfor theposition of executioner1984 150
Numberof peoplenow on deathrow* December1995 28
Numberof peoplewho areViet Namveteranson deathrow December1995 0
Numberof peoplewho arewomenon deathrow December1995 0
Numberof peoplewho werejuvenileswhen thecrime wascommitted1976-present 1
Numberof peoplewho havecommittedsuicideon deathrow 1976-1995 1
Numberof peoplewhosetrial lawyershavebeendisbarredor hadtheir licensesuspended 3
Numberof peopleon deathrow who canafford privatecounselon appeal 1
Numberof peoplesentencedto deathfor killing a blackperson1976-1995 0
Percentageof deathrow inmateswho areblack 1976-1995 25%
Percentageof Kentuckypopulationthat is black 7.7%
Numberof blackprisonerswho weresentencedby all white juries 1976-1995 3
Numberof personssentencedto deathin Kentuckywho were laterproveninnocent 1
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quiredbecausethestatementswereinflamma
tory, prejudicial,not basedon the evidenceand
servedno purposeother thanto unfairly pre
judicePerdue. Id. at 163.

STATEMENTS REGARDING
PAROLE ELIGIBILITY

In his penaltyphaseclose,the prosecutoralso
told the jury that a penaltyof lessthandeath
meantthat Perduewould beeligible for parole
and could be "out on the streets." Although
defensecounselmadeno objection,in light of
KRS 532.025in deathcases,paroleeligibility
maynot be introduced,"this erroris too great
to overlook." Id.

TheprosecutionalsoturnedPerdue’sright to a
jury trial into an attack on his characterfor
not pleadingguilty andtakinghispunishment,
as Sue Melton had. "It is flatly improper to
refer to the ‘time andtrouble’ occasionedby a
pleaof not guilty andthe resultingtrial." Id.
at 163-164. SeeNorton v. Commonwealth,471
S.W.2d 302, 306 Ky. 1971.

Theprosecutor’simplication that a deathsen
tencewould neverbe carriedout was not ob
jectedto. Combinedwith themisstatementson
paroleeligibility andothererror, "thejury may
well havebeenuncertainas to the legal signi
ficance of a sentenceof death, of life impri
sonment, or of imprisonment for a term of
years.[Thus,] [blecauseof the implication that
a sentenceof deathwassomethingotherthan
a deathsentence",the court reversed. Id. at
164, citing Sanborn v. Commonwealth,754
S.W.2d534, 544 1988; Ice v. Commonwealth,
667 S.W.2d671, 676 Ky. 1984.

AMENDED CHARGES

The Russell Circuit Clerk testified in the
penalty phasethat Perduehadbeenconvicted
of four countsof murder.In actuality,Perdue
hadbeenchargedwith four countsof murder-

arising out of a vehicular homicide, but the
chargeswere later amendedandPerduepled
guilty to four countsof ManslaughterSecond.

The trial court overruleda defensemotion for
mistrial, but did admonishthejury to consider
only Perdue’sManslaughterSecondconvictions
and to make no presumptionsas to murder,
which in effect, informedthe jury that Perdue
hadbeenpermittedto pleabargainthe most

severe charge, murder, into somethingless
severe,ManslaughterSecond. Id. at 165.

While KRS 532.0251b provides that evi
dence of a defendant’s record of criminal
convictionsmay be presentedin the penalty
phase,the courthadneverconsideredwhether
the door is openedto considerationof charges
subsequentlyamended,"the plain languageof
the statute and the possibility of prejud
ice...compel the conclusionthat it does not."
Id.

A properadmonitionwould not havebeensuf
ficient to cure the error. "That such infor
mation wasbefore thejury at the mostcritical
phaseof the trial is sufficient to destroy our
confidencein the reliability of thejury verdict."
Id.

‘DEATH ELIGIBLE" CLASS

Perduearguedthat he wasnot in a "death-eli
gible" classbecausehis criminal responsibility
wasbasedon complicity andbecausehe did not
personallyparticipatein the murder,nor was
he at the murderscene. However,

[e]ven though [Perdue]was not at the
sceneandeventhough, in the words of
the trial judge, ‘he did not light the
match’, he was neverthelessa moving
force behindthe murder. It was [Per-
due] who arrangedthe murderousbar
gain between Melton and Eldred and

Ploettner[Tihe only purpose of the
criminal enterprisewasmurder.We can
conceive of no greater crime nor one
more deservingof capital punishment
than bargaining the death of another
human being. As such, there is no
constitutional prohibition against the
deathpenalty.Id. at 166, citing Enmund
v. Florida, 458 U.S. 782, 102 S.Ct. 3368
1982.

PROPORTIONALITY

The court notedthat Perdue’s attack on the
court’s method of proportionality "contemp
tuously referr[ed] to an appendixto the brief
with the comment‘should this Court decideto
do a real inquiry into proportionality’, but said
that "[i]n this case we will not pursue the
questionof contempt." Id. at 167.

May 1996, The Advocate,Vol. 18, No. 3, Page43



USE OF REMOTE FELONIES
DURING PENALTY PHASE

The prosecutionintroducedPerdue’snineteen
year old convictionfor burglaryandhis fifteen
year old convictionsfor ManslaughterSecond
during thepenaltyphase.Theconvictionswere
properlyadmitted,because"remoteness[goes]
only to weight,not to admissibility." Id.

VERDICT FORM

There was no reversible error in the trial
court’s useof a verdict form which forced the
jury to fix a sentenceof LWOP 25 or deathif
an aggravatingfactor was found, but noted
that "[v]erthct formsmustbe carefully drafted
to insurethat a jury will not feel obligatedto
fix a specific punishmentif an aggravatoris
found...[TJhe verdict form must makeit clear
that the full range of punishments are
availablefor imposition." Id. at 168.

LEIBSON OPINION

JusticeLeibson,joinedby JusticeStumbo,dis
sentedfrom the court’s affirmanceof Perdue’s
convictions.

Althoughtherewassufficient evidenceto place
Perduein the deatheligible class becauseof
the arrangementshe had made and his de
mandsfor payment,therewas insufficient evi
denceto allow the jury to find Perdueguilty of
Arson First or to submit Arson as an aggra
vator.

The guilt phaseinstructionsstatedthat the
jury must find Perdueguilty if it believed
beyond a reasonabledoubt: 1 that Perdue
aidedandassistedin the commissionof Arson
First by destroyingHerbertCannon’sautomo
bile; 2 that Perdueprocured the servicesof
FrankEldredin settingthe fire; 3 thatPerdue
facilitatedpaymentfor suchservicesby plan
ning the commissionand offenseof Arson
First; 4 that Perdue stoodin immediate
readinessto come to the aid and assis
tance of his coconspiratorsin carrying

out the arson;5 that one or more of his co
conspiratorsintentionallystartedthe fire; and
6 that it wasPerdue’s intent to damageor
destroyHerbert Cannon’s automobile. Id.
at 171.

There was no proof that Perdue arranged
aheadof time themethodby whichthe murder
wouldbecarriedout, or thathe participatedin
any of the planningof the murder, exceptto
arrangeEldred and Melton’s meeting. Even
moreof a"mystery" to JusticeLeibsonwashow
Perduecouldhavebeenstandingin immediate
readinessto aid and assistthe others,when
the CommonwealthhadadmittedthatPerdue
was not evenpresentthe night of the killing.
Id. at 171.

WINTERSHEIMEROPINION

JusticeWintersheimerdissentedfrom themaj
ority’s reversal of Perdue’s death sentence
becausehe felt the prosecutor’sactionsin the
guilt andpenaltyphasesdid not deprivePer-
due of a fundamentallyfair trial.

While he agreedwith the majority’s dispen
sation of the double jeopardy issue, Justice
Wintersheimeralsofelt that Kentucky should
return to the reasoningpromulgatedin Block-
burgerv. UnitedStates,284 U.S. 299, 52 S.Ct.
1801932,andthe standardssetout in Wilson
v. Commonwealth,695 S.W.2d 854 Ky. 1985
andPolk v. Commonwealth,679 S.W.2d 231
Ky. 1984. Id. at 172.

FOOTNOTES

1Bowling had filed a notice of appearanceand
noticeof intent to file an RCr 11.42motion and
had had a status conferencein the Fayette
Circuit Court. Bussell had filed a notice of
appearance,notice of intent to file an RCr
11.42motion, a motion to recuseanda motion
for status conference,all of which had been
dismissedby the Christian Circuit Court for
lack of jurisdiction. He was appealingthat
court’s order,andthe sixty daybriefingperiod
had begun. Sanborn’s certiorari proceedings
had been finally disposedof by the United
StatesSupremeCourt on December11, 1995.
Wilson waspendingin the Kentucky Supreme
Court on a petition for modification of an
opinionhandeddownon November22, 1995.
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This column is a quick review of Sixth Circuit
casesdecidedin 1995 andJanuary-Marchof
1996. The casesare arrangedby topic. Cita
tions are to West’s Federal Reporter or the
Sixth Circuit Review.

. . . . . .

AIDING AND ABErI’ING

illegal Gambling Statute 18 U.S.C. Sec.
1955 - A personmay be convictedof aiding
andabettingan illegal gamblingbusiness,but
only if thegovernmentprovesknowledgeof the
illegal gambling enterpriseand an intent to
makethe businesssucceed.U. S. v. Hill, et al.,
55 F.3d 1197 6th Cir. 1995.

ATTORNEY’S FEES

Criminal Justice Act - Fee determination
under CJA is not an appealableorder. U.S. v.
Stone,et al., 53 F.3d 141 6th Cir. 1995.

CARJACKING

Elements - Carjacker’s motive in taking a
vehicleis not relevantto theoffenseandintent
to permanentlydepriveis not an elementof
the offense. U.S. v. Moore, 73 F.3d 666 6th
Cir. 1996.

CLOSINGARGUMENT

Commenton Demeanorof Defendant - It
was improper,but not reversibleerror, for the
prosecutorto point out that the defendanthad
"commentedsuspiciously"to his counselafter
a witness hadtestified. U.S. v. Leal, 75 F.3d
219 6th Cir. 1996.

Risk of Mistrial - Although the prosecutor’s
closingargumentreviewedfor plain error did
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not warrantreversalof defendant’sconviction,
the court criticized the prosecutor’srhetoric
andsuggestedthat it could havenecessitated
a mistrial. U.S. v. Reliford, 58 F.3d 247 6th
Cir. 1995.

CONFRONTATION

Cross-Examination of Co-Conspirator -

The court’s denial of the defenserequestto
questiongovernmentagentsaboutmisleading
statementsmadeto them by a co-conspirator
governmentwitnesswasnot errorsincealleged
deceptionswere not relevant to defendant’s
case.U.S. v. Hart, 70 F.3d854 6th Cir. 1995.

COUNSEL

Motion to Disqualify Counsel - Normally a
hearingis required on a motion to disqualify
and the court mustbalancethe constitutional
right to representationby counsel of defen
dant’s choosingwith interestsin the integrity
of proceedingsand proper administrationof
justice. U.S. v. Mays, 69 F.3d 116 6th Cir.
1995.

SpecialAssistantU.S. Attorney - An assis
tant countyprosecutorwasproperlypermitted
to serve as a SpecialUnited StatesAttorney
andtherewasno prejudiceto the defendantas
a result. U.S. v. Hart, 70 F.3d 854 6th Cir.
1995.

CRIMINAL CONTEMPT

Avoiding Serviceof Subpoena- After a plea
of guilty in his case,a defendantis guilty of
criminal contemptfor trying to avoid serviceof
a subpoenato testify in co-defendant’strial.
U.S. v. Allen, 73 F.3d 64 6th Cir. 1995.

DISCOVERY

Violations - Factorsfor the court to consider
in fashioningaremedyfor discoveryviolations
includethe reasonfor the delayin production,
whether the delay was intentional or in bad
faith, the degree of prejudice caused and
whetherthe prejudicecan be curedby some
thinglessthansuppressionofevidence.U.S. u.
Maples,60 F.2446th Cir. 1995.

DOUBLE JEOPARDY

Civil Forfeiture and Criminal Prosecution
- The civil forfeiture judgment against the
defendantfollowed by a criminal conviction
constituteddouble jeopardy, mandatingthat
the criminal conviction be reversed. U.S. v.
Ursery, 59 F.3d 568 6th Cir. 1995.

Civil ForfeitureandCriminal Prosecution
- A prior civil forfeiture of an automobile as
beingdrug proceedsdid not constitutepunish
mentfor doublejeopardypurposesanddid not
bar the subsequentprosecutionof the defen
dantfor drug offenses.U.S. v. Salinas,65 F.3d
551 6th Cir. 1995.

DRUG OFFENSES

Conspiracy - Conspiracyto distributedrugs
andconspiracyto kill a personduring a drug
offenseand conspiracyare separateoffenses.
U.S. u. Snow,48 F.3d 198 6th Cir. 1995.

Money Laundering- Transportingdrugmon
ey for the purposeof purchasingmore drugs
doesnot amountto a "financialtransaction"for
moneylaunderingpurposes.U.S. v. Oleson,44
F.3d381 6th Cir. 1995.

PoliceOfficer asExpert Witness - It is per
missiblefor a police officer to testify asbotha
fact witnessandan expertwitnesson thesub
ject of street-level drug dealing. U.S. v.
Thomas,74 F.3d676 6th Cir. 1996.

"Use" or "Carry" Firearm - A convictionwas
vacatedand remandedwhere the narrow de
finition of "use" or "carry" [Bailey v. U.S.,
U.S. -, 116 S.Ct. 501, 133 L.Ed.2d 472
19951 was not employed at trial. U.S. v.
Moore, 76 F.3d 111 6th Cir. 1996.

"Use or "Carry" Firearm - A police officer
whowas wearinghis uniform andpistol while
selling drugs"used" a firearm during a drug
transaction.U.S. v. Russell,25 SCR 5, p. 27.

"Use" or "Carry" Firearm - ApplyingBailey v.
U.S.,- U.S. -, 116 S.Ct. 501, 133 L.Ed.2d
472 1995 to facts, the court found that a
handgunin a carconsoleis immediatelyavail
ableto the driver. U.S. v. Riascos-Suarez,73
F.3d 616 6th Cir. 1996.
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DRUNK DRIVING

Anti-Drunk Driving Activists in Court
room - Becausethe defendantdid not raisethe
issuein the trial court of identifiable activists
beingpresentduringhis drunkdriving murder
trial, on appealhe mustshowactualprejudice,
which he hasfailed to do. U.S. v. Sheffey,57
F.3d1419 6th Cir. 1995.

DUE PROCESS

SexOffenders - A Tennesseelawwhich desig
natesconvictedsexoffendersas "mentally ill"
doesnot violatedueprocessof law.Dean, et al.
v. McWherter,etal., 70 F.3d43 6th Cir. 1995.

EVIDENCE

Hearsay - Therewasno reversibleerrorwhere
inadmissiblehearsaydeclarantdeceasedwas
admittedattrial. Cross-examinationof thewit
nesswas thoroughandeffective andwent far
to neutralizeprejudice.Also, there was over
whelming evidenceof guilt. US. v. Wiedyk,71
F.3d 602 6th Cir. 1995.

Hearsay - No confrontation right violation
whereunder oathvideotapedstatementof de
ceasedwitness was introduced as residual
hearsay.U.S. v. Canan, 48 F.3d954 6th Cir.
1995.

Other Crimes or Wrongs - No needfor the
governmentto give advancenotice of other
crimes or wrongsunder FRE 404b whenthe
other crimes or wrongs are."intrinsic" to the
chargedcrime. U.S. v. Barnes,49 F.3d 1144
6th Cir. 1995.

FALSE STATEMENTSTO FBI

"Exculpatory No" Doctrine - Thecourtagain
refused to decide when, if ever, the ‘excul
patory no" doctrine may apply, decidingonly
that it did not apply to the facts in this case.
US. v. LeMaster,54 F.3d1224 6th Cir. 1995.

FEDERAL JURISDICTION

Arsonof PrivateCollegeDormitory - Edu
cationalbusinessof Lee Collegewasanactivity
affecting interstatecommerce;therefore,fed
eraljurisdictionexistedfor prosecutionof arson
at dormitorybuilding. U.S. v. Sherlin,etal., 67
F.3d1208 6th Cir. 1995.

Drive-By Shooting - A drive-by shootingat a
synagogueimplicated theright to useandhold
property and, therefore,was a federal crime.
U.S. v. Brown, 49 F.3d 1162 6th Cir. 1995.

SexualHarassmentandSexualAssault - A
prosecutionfor sexualharassmentandsexual
assaultunder a federal statutecriminalizing
thewillful deprivationof a constitutionalright
is not proper wherethe defendantis a state
judgeandthe victims arestatejudicial employ
eesandlitigants. US. ii. Lanier, 73 F.3d 1380
6th Cir. 1996.

FIREARMS

Licensed Dealers - It is no crime for a li
censedfirearm dealerto sell a firearm at a
locationawayfrom the licensedpremises.U.S.
v. CaIdwell, 49 F.3d251 6th Cir. 1995.

FORFEITURE

Eight Amendment - ExcessiveFine - The
test for determiningan excessivefine question
employs both an instrumentality test and a
proportionality test. U.S. v. Certain Realpro
perty Located at 11869 WestshoreDrive, 70
F.3d923 6th Cir. 1995.

Notice and Hearing - Absent exigentcircum
stances,pre-seizurenotice andhearingfor the
ownerof realpropertyis required.U.S. v. Cer
tain RealProperty Locatedat 16510Ashton,47
F.3d 1465 6th Cir. 1995.

Right to Counsel - The Sixth Amendment
right to counseldoes not apply to civil for
feiture proceedingsrelating to drug money.
US. v. $100,375in US. Currency,70 F.3d438
6th Cir. 1995.

GUILTY PLEA

Alford Plea - When anAlford plea is entered,
the governmentmustidentify specific evidence
which constitutesproof of the offenseso that
the court is satisfiedthat a sufficient factual
basis supports the plea. U.S. v. Tunning, 69
F.3d 107 6th Cir. 1995.

Right to Withdraw Plea - Failure of the
court to inform a defendantof no right to
withdrawthepleaif the sentencingrecommen
dation is not followed canbe harmlesserror.
US. v. Lowery,60 F.3d 1199 6th Cir. 1995.
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Waiver of Appeal - By enteringinto the plea
agreementwith stipulations and restitution
requirement,the defendantwaivedherright to
appeal enhancementand restitution. U.S. v.
Allison, 59 F.3d43 6th Cir. 1995.

HABEAS CORPUS

Competencyat Guilty Plea - A nineyearde
lay in holding a competencyhearingdid not
warrant habeascorpus relief. Cremeansv.
Chapleau,62 F.3d 167 6th Cir. 1995.

Costsof Imprisonment andSupervisedRe
lease - The imposition of costs cannot be
attackedcollaterally in a habeascorpuspeti
tion. U.S. v. Watroba, 56 F.3d 28 6th Cir.
1995.

Free Transcript for Indigent - An indigent
defendantwas denied equalprotectionof the
laws when the staterefusedto provide tran
scripts of testimony from mistrials and the
availability of courtreporter’stapeswasnot an
adequatesubstitute.Riggins v. Rees,74 F.3d
732 6th Cir. 1996.

Ineffective Assistanceof Counsel on Ap
peal - Failing to file a significantportionof the
recordon appealwith the appellatecourt con
stitutes deficient performance,but the peti
tioner failed to show prejudice.Moore v. Carl-
ton, 74 F.3d 689 6th Cir. 1996.

IssueRaisedin Direct Appeal - Thepetition
was dismissedwheretheissueraisedwas iden
tical to an issueraisedin the direct appealand
no exceptionalcircumstancesexist.DuPont v.
U.S.,76 F.3d 108 6th Cir. 1996.

IneffectiveAssistance- Failure to Request
Mistrial - The Kentucky SupremeCourt find
ing that defensecounselwas aware of prose
cutor’s misconductin closing argumentand
consciously chose to proceed with trial is
entitled to a presumptionof correctness.No
causewas found for proceduraldefault in not
requestinga mistrial. Westv. Seabold,73 F.3d
81 6th Cir. 1996.

Juvenile Court Transfer - By admittingthe
chargedoffensesat a juvenile court detention
hearing, the accuseddid not block the later
transferof the caseto adult court. Laswell v.
Frey, 24 SCR 4, p. 10.

Kentucky PFO Law - Double Jeopardy -

Thereis no doublejeopardyviolation when a
defendantis tried for PFOI, convictedof PFO
II, hashis convictionreversedon appealandis
tried andconvictedof PFO I. PFOis a status,
not an offense.Carpenterv. Chapleau,72 F.3d
1269 6th Cir. 1996.

Right to Trial by Jury - No violation of Fed
eralConstitutionwherestatetrial courtabuses
discretion in denying a motion to withdraw
waiver of jury trial. Sinistaj v. Burt, 66 F.3d
804 6th Cir. 1995.

INEFFECTIVE ASSISTANCE
OF COUNSEL

Conflict of Interest - Wherethe issueis first
raisedon appeal,the defendantmust demon
stratean actual conflict which adverselyaf
fectedcounsel’sperformance,but thedefendant
doesnot haveto additionally show prejudice.
US. v. Hopkins,43 F.3d 1116 6th Cir. 1995.

Motion for New Trial - To prevail, thedefen
dantmustshowthat counsel’sperformancefell
below anobjectivestandardof reasonableness
and that prejudiceresulted,meaningthat the
defendantherehadto showthat shewouldnot
havebeenconvictedif not for counsel’serrors.
US. v. Donathan,65 F.3d 537 6th Cir. 1995.

JURY INSTRUCTIONS

Allen Charge - On review of a trial court’s
decisionto giveanAllen charge,thespeedwith
which the jury returnsa verdict is irrelevant.
U.S. v. Tines,70 F.3d 891 6th Cir. 1995.

Armed Career Criminal - Thereis no need
to instruct the jury that if the defendantis
convicted as an Armed Career Criminal a
15-yearminimumsentenceis mandatory.U.S.
v. Johnson,62 F.3d 849 6th Cir. 1995.

Burden of Proof in Conspiracy Case- The
convictionwas reversedwherethe instructions
did not require the jury to find a knowing il
legal structuringof banktransactionsto avoid
bank reporting requirementsfor cash trans
actions [Ratzlafv. US.,- U.S. -, 114 S.Ct.
655, 126 L.Ed.2d615 1994]. U.S. v. Palazzolo,
et al., 71 F.3d 1233 6th Cir. 1995.

Death During Bank Robbery - To prove
guilt of killing duringa bankrobberyunder 18
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U.S.C. Sec.2113a, the governmentneednot
show intent to kill. U.S. v. Poindexter,44 F.3d
406 6th Cir. 1995.

Elementsof Offense- Evenwheretheparties
stipulatea fact that provesan elementof the
offense, the court may not instruct the jury
that the elementhasbeenproven. This is plain
error which resultsin a reversalof the convic
tion even in the absenceof an objection to the
erroneousinstruction. U.S. v. Jones,65 F.3d
520 6th dr. 1995.

Entrapment - In an entrapmentcase,instruc
tions which permit the jury to find the defen
dant was entrapped to commit one drug of
fense,but not entrappedto commit others,are
proper.U.S. v. Mitchell, 67 F.3d1248 6th Cir.
1995.

Knowledge of Possession of Drugs
ThroughDeliberateIgnorance- Wherede
liberate ignorance instruction was not sup
portedby theevidence,thejury could not have
convictedon that theory; therefore,giving the
instruction washarmlesserror. U.S. v. Man,
47 F.3d782 6th Cir. 1995.

Lesser Misdemeanor Offense - Where the
felony included an elementof intent and the
misdemeanordid not, therewasno error in the
court’s refusalto instruct on the misdemeanor
becauseevidenceof intent was overwhelming
andthe evidencewas insufficient to supporta
conviction on the misdemeanor.U.S. v. Mays,
et al., 69 F.3d116 6th dir. 1995.

JURY TRIAL

JurorMisconduct- Useof dictionaryby jury
duringdeliberationsis error, but the defendant
must prove prejudice to obtain a new trial.
U.S. v. Gillespie,61 F.3d457 6th Cir. 1995.

Juror Who Knows Witnesses- Thereis no
error wherethe trial court declinesto conduct
ahearingwhenajuror revealsafter opening
statementsthat shemayknowsomeof thewit
nesses.U.S. v. Rigsby,45 F.3d 120 6th Cir.
1995.

JUVENILE LAW

Evidentiary Standard for Transfer Hear
ings - The properstandardfor transferhear
ings under FJDA, 18 U.S.C. Sec. 5032, is pre

ponderanceof theevidenceandthe government
has the burden to rebut the presumptionof
availability of treatment in the juvenile
system.U.S. v. T.F.F., 55 F.3d 1118 6th Cir.
1995.

LARCENY

Conversion - A defendantcannotbeconvicted
of convertingmoneyof the UnitedStateswhen
the moneyin questionneverbecameproperty
of the United States.U.S. v. Klingler, 61 F.3d
1234 6th Cir. 1995.

Embezzlement- Statutewhichprohibits tak
ing $5,000 or more from an entity which re
ceives $10,000 or more in federal funds per
yearrequiresproofthat the theft of $5,000or
more was within a one year period. U.S. v.
Valentine,63 F.3d4596th Cir. 1995.

MOTION FOR ACQUITI’AL

Timeliness- Court hasno jurisdictionto rule
on an untimelymotionfor acquittalor to enter
a judgment of acquittal suasponte after the
caseis submittedto thejury. U.S. v. Rupert,et
al., 48 F.3d190 6th Cir. 1995.

OBSCENITY

CyberspaceCommunity Not Recognized
by Courts - To applyMiller v. Calif., 413 U.S.
15 1973 test of "contemporarycommunity
standards" to allegedly obscene computer-
generatedor transportedimages, it is not
necessaryto define"community" basedon con
nections amongpeople in cyberspacerather
than on geographiclocale of federal judicial
district where prosecution occurs. U.S. v.
Thomas,et al., 74 F.3d701 6th Cir. 1996.

PROBATIONAND PAROLE

Delay in Execution of Parole Violator
Warrant - Five and one-half year delay in
executionof warrant did not deny a speedy
trial or deny due processof law. Bennettv.
Bogan,24 SCR20, p. 12.

Revocation- While a person’sprobationmay
be revokedfor conductwhich occursprior to
the actualstartof the probationarysentence,a
personcannotbe revokedfor criminal conduct
which occurredprior to beingsentencedto pro-
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bation. US. u. Twitty, 44 F.3d 410 6th Cir.
1995.

SENTENCING

Allocution - Error occursif a sentencingjudge
doesnot personallyandunambiguouslyinvite
thedefendantto speak.U.S. v. Riascos-Suarez,
73 F.3d 616 6th Cir. 1996.

Armed Career Criminal Act - Ohio crime of
sexualbatteryhas potential for violence and
thereforequalifies as a violent felony. U.S. v.
Mack, 53 F.3d 126 6th Cir. 1995.

PresentenceReport - A trial court is not re
quiredto supply to the defensea copy of a pre
sentencereport concerninga governmentwit
nessnor is the court required to review the
report in camerafor potentialBradymaterial.
U.S. v. Sherlin,24 SCR 21, p. 1.

UnrelatedCriminal Conduct - A sentence
wasvacatedwhereunrelatedcriminal conduct
not chargedin the indictment was used to
increasethe sentence.U.S. v. Russell,25 SCR
5, p. 27.

SEPARATETRIAL

Tax Evasion Charges - Husband and Wife
- Thecourt shouldhavegrantedseparatetrials
wherewife presenteddiminishedcapacityde
fensewhich requiredintroductionof evidence
of husband’sbadcharacter.U.S. v. Breinig, 70
F.3d850 6th Cir. 1995.

SUFFICIENCYOF EVIDENCE

Conspiracy - Co-Defendant’s Testimony -

The court rejected the argument that co
defendant’s testimony was entitled to no
weight as a matter of law becauseit was
contradictory and uncorroborated. U.S. v.
Cobleigh, et al., 75 F.3d 243 6th dir. 1996.

Conspiracy- Drugs - A conspiracyconviction
wasupheldeventhoughindicted co-conspira
torswereacquitted.The evidencesupporteda
finding that a conspiracyexisted with other
unknownpersons.US. i.,. Anderson,25 SCR5,
p. 13.

U.S. SENTENCING GUIDELINES
CASES

Grant v. U.S., 72 F.3d 503 6th dir. 1996.
Conspiracy/drugs- collateral attack on sen
tencedisallowed.

Prince u. U.S., 46 F.3d 17 6th dir. 1995.
Effective date of Guidelinesis November1,
1987.

U.S. v. Alexander,59 F.3d 36 6th Cir. 1995.
Drug case- leaderof criminal conspiracy.

U.S. v. Andress,47 F.3d 839 6th Cir. 1995.
Weight of LSD.

US. v. Berridge, 74 F.3d 113 6th dir. 1996.
Falsestatementson loanapplication.

U.S. v. Bonds, 48 F.3d 184 6th dir. 1995.
Collateral attack on prior conviction not
allowed at sentencingunlessGideon right to
counselerror is alleged.

U.S. v. Bureau, 52 F.3d 584 6th Cir. 1995.
Governmentmotion for further departure -

Rule 35.

U.S. v. Byrd, 53 F.3d 144 6th Cir. 1995.
Assume court considered downward de
parture.

U.S. v. Copeland,Jr., 51 F.3d 611 6th dir.
1995.Proofof drugquantity.

U.S. v. Couch, 65 F.3d 542 6th dir. 1995.
Assimilative Crimes Act - sentencingguide
lines.

U.S. v. Cullens, 67 F.3d 123 6th dir. 1995.
Drug quantity canbe consideredasbasis for
departurefrom Guidelines.

U.S. v. Dixon, 66 F.3d 133 6th dir. 1995.
Victim of forged endorsementoffense must
suffer financial loss to justify enhancement.

U.S. v. Ebolum, 72 F.3d 35 6th dir. 1995.
Deportablealienstatusnot groundfor down
warddeparture.

U.S. v. Ellerbee, 73 F.3d 105 6th dir. 1996.
Mail fraud andrelatedcrimes.
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U.S. v. Epley, et al., 52 F.3d 571 6th dir.
1995. Physical restraint of victim of false
arrestrelevantfor enhancement.

U.S. v. Flowers, 55 F.3d 218 6th dir. 1995.
Calculatingloss in check-kitingscheme.

U.S. v. Gessa,57 F.3d 493 6th dir. 1995.
Drug offenses- it is the government’sburden
to prove the quantity of drugsinvolved.

U.S. v. Graves, 60 F.3d 1183 6th dir. 1995.
"Criminal episode"forArmed CareerCriminal
Act Purposes.

U.S. v. Greene, 71 F.3d 232 6th dir. 1995.
Mail Fraud and possessionand use of false
andforged documents.

U.S. v. Griggs, 24 SCR 6, p. 20. Countsfrom
separateindictmentscanbe usedfor multiple
countsadjustment.

U.S. v. Hall, 71 F.3d 569 6th dir. 1995.Re
mand for court to considercoerciveeffect of
spouseabuseon defendant.

U.S.v. Halliburton, et al., 73 F.3d110 6th dir.
1996.Theft from firearmsdealer.

U.S. v. Hancox, 49 F.3d 223 6th dir. 1995.
Useof controlledsubstancemeansmandatory
revocation.

U.S. v. Hayes,49 F.3d1786thdir. 1995.For
recklessendangermentenhancement,defen
dantmust know he is fleeing a law enforce
mentofficer.

U.S.u. Horry, 49 F.3d1178 6th dir. 1995.No
enhancementforuseof falsenameunrelatedto
offense.

U.S. v. Hudson,53 F.3d 774 6th dir. 1995.
Carjacking- brandishingweapon.

U.S. v. Ingram, 67 F.3d 126 6th dir. 1995.
Dual rules apply to calculation of weight in
LSD cases.

U.S. v. Jackson,55 F.3d 1219 6th dir. 1995.
Thepreponderanceof evidencestandardis ap
plicable to a defendantseeking a sentence
reduction.

U.S. v. Jackson,70 F.3d 874 6th dir. 1995.
No error in court mandatingdrug treatment
as part of sentenceupon revocationof super
visedrelease.

U.S. v. Johnson,71 F.3d 539 6th dir. 1995.
"Special skills" enhancementapplies to phy
sician who illegally distributes pharmaceuti
cals.

U.S. v. Jones,62 F.3d 851 6th dir. 1995.
Enhancementunder vulnerablevictim provi
sion requires that the defendantknew his
victim was particularly vulnerableand chose
the victim becauseof the vulnerability.

U.S. v. Lewis, 68 F.3d 987 6th dir. 1995.
"Organizer"or "leader" of criminal activity.

U.S. v. Lindo, 52 F.3d 106 6th dir. 1995.
Non-criminalprobationviolationsdo not man
daterevocation.

U.S. v. Little, 61 F.3d 450 6th dir. 1995.
Sufficient evidencein armedcareercriminal
casefor upwarddeparture.

U.S. v. Mahaffey,53 F.3d128 6th dir. 1995.
Drug lab - governmentproof of production
capacity.

U.S. v. McCullough, 53 F.3d 164 6th dir.
1995. Escapefrom non-securefederalprison
work camp.

U.S. McMeen, 49 F.3d 225 6th dir. 1995.
Improperenhancementbasedon mereconclu
sion in presentencereport.

U.S. v. Miller, 56 F.3d 719 6th dir. 1995.
Kentucky conditionaldischargeis a criminal
justicesentence.

U.S. v. Organek, 65 F.3d 60 6th dir. 1995.
EighthAmendmentanalysis;no proportional
ity analysis unless sentenceof deathor life
without paroleis imposed.

U.S. v. Pittman, 55 F.3d 1136 6th dir. 1995.
Upwarddeparturemaybe basedon fact that
plannedcrime would haveinvolved multiple
victims.

U.S. v. Ragland,72 F.3d 500 6th dir. 1996.
Embezzlement- positionof trust.
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U.S. v. Reese, 71 F.3d 582 6th dir. 1995.
Mandatorysentencefor violation of supervised
releaseis not anex post facto law.

U.S. v. Scott, 74 F.3d 107 6th dir. 1996.
Bank fraud.

US. v. Smith, 73 F.3d 1414 6th dir. 1996.
Drug offense.

U.S. v. Spears,49 F.3d 1136 6th dir. 1995.
Specific findings necessaryto support en
hancementdueto obstructionof justiceby per
jury.

U.S. v. Thomas,49 F.3d253 1995.HW posi
tive defendant- downwarddepartureonly if
"extraordinaryphysicalimpairment".

U.S. v. Ward, 68 F.3d 146 6th dir. 1995.
Drugcase- "reasonableforeseeability"of drug
dealingsof co-conspirators.

U.S. v. Williams, 53 F.3d 144 6th dir. 1995.
Conspiracyto possessdrugswith intent to dis

tribute can result in careeroffender classi
fication.

US. v. Wright, 60 F.3d 240 6th dir. 1995.
Bank fraud - calculationof loss.

U.S. v. Wolfe, 71 F.3d 611 6th dir. 1995.
Ponzischeme- calculationof loss.

U.S. v. Zajac, 62 F.3d 145 6th dir. 1995.
Enhancementfor perjury - preponderanceof
evidencestandard.

BRUCE P. HACKETI’
DeputyAppellateDefender
JeffersonDistrict Public Defender
200 Civic Plaza
719 WestJeffersonStreet
Louisville, Kentucky 40202
Tel: 502 574-3800
Fax:502 574-4052

RECENT DPA HIRES

Teresa Chernosky joined the London Office in January1996. Shereceivedher J.D.
from Albany Law Schoolin 1995.

JohnHelmuthjoined the HazardOffice in December1995. He receivedhis J.D. from
the University of Louisville in 1995.

JeffreyEdwards joinedtheProtection& AdvocacyDivisionasanAdvocatorialSpecialist
in april 1996. Heis formerly the programmanagerwith Lifeskills,Inc. in BowlingGreen.
He receivedhis B.A. in psychologyat KentuckyStateUniversity in 1989.

AngeliaReid joined the Maclisonville Office asalegal secretaryin April 1996. Shewas
formerly employedas a legal secretarywith the WesternKentucky Legal Servicesin
Madisonville.

In theOctober1995issueofTheAdvocateweincorrectlyomittedtheappointmentofRobert
Laws in the Department’sMadisonville Office. We apologizefor any inconveniencethis
omissionmay havecaused.

RobertLaws joined the Madisonville Office as a paralegalin August 1995. He was
formerly employedasaparalegalwith WesternKentucky Legal Servicesin Madisonville
andworkedasaparalegalin the JudgeAdvocateGeneral’soffice with the U.S. Marine
Corps for 10 years.
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Litigating Appellate Counsel’s
Failure to Raiseor Effectively
Present Issues on Appeal in
Light of Hicks

In Jones v. Barnes, 463 U.S. 745, 103 S.Ct.
3308,77 L.Ed.2d987 1983, theUnitedStates
SupremeCourt,reasoningthatappellatecoun
selmusthavesomediscretionin thechoiceand
framingof issues,held that appellatecounsel
for an indigent is not boundto raiseeverynon-
frivolous issue on appeal. This effectively
establisheda double standard,entitling an
appellantwith meansto an attorneywho will
raise any non-frivolous issues desired, but
leavingthepoor appellantno suchcontrol. See
Hoidridge,WhoseAppealis ThisAnyway?,The
Advocate,Vol. 15, No. 3 June 1993 at 22.
Nevertheless,there must be some system of
checksandbalanceswhich would entitle even
the indigentdefendantto aforum wherecolor
able issueswhich were not raisedor wereim
properlyraisedcanbe litigated. Recently,the
Kentuckycourtshavehadoccasionto face this
very issue.

Kentucky Opinions
on Appellate Ineffectiveness

In an unpublishedopinion renderedApril 15,
1988,the KentuckyCourt of Appealsheldthat
an RCr 11.42 motion filed in the circuit court
wasnot the properavenuefor relief whenat
tackingthe effectivenessof an appellatecoun
sel whofailed to raiseissuespreservedattrial.
SeeThornhill v. Commonwealth,86-dA-2773-
MR. Extending that rationale further, in
anotherunpublishedopinionrenderedSeptem
ber 2, 1988,the Court of Appealsfound that in
challengingthe effectivenessof appellatecoun
sel, the procedurewould bethe samewhether
the appealwas dismissedor ran its courseto
an opinion, i.e., petition the court which had!
has jurisdiction to hear the appeal. See
Vunetichv. Commonwealth,87-CA-375-MR,cit
ing Commonwealthv. Wine, Ky., 694 S.W.2d
689 1985, Jonesv. Commonwealth,Ky.App.,
714 S.W.2d4901986 andEwing v. Common-

wealth, Ky., 734 S.W.2d 475 1987. Following
theseopinions,the SupremeCourtof Kentucky
rendered its initial opinion in Hicks v.
Commonwealth.See89-SC-213-TG,September
6, 1990.

Recognizing tie constitutional implications
raisedby th’. issueof ineffective assistanceof
appellate"ounsel,thecourt, in awell-reasoned
opinion. ioundthatalthoughthe defendanthad
a first appeal,the resultwas the sameasif he
hadno appealat all becauseissuesof critical
importancewere not given properconsidera
tion. The Court continuedby settingforth the
properstandardfor judging the claim, stating
that in orderto prevail on the issue,anappel
lant must show: "a Appellatecounsel’sper
formancewasso deficientas to preventproper
considerationof issuesof critical importanceto
the successof the appeal,andb That more
likely thannot he would haveprevailedupon
the appeal except for the ineffectivenessof
counsel."Hicks, slip op. at page6.

Departingsomewhatfrom the ineffective as
sistancestandardestablishedin Strickland v.
Washington,466 U.S. 668, 104 S.dt. 2052, 80
L.Ed.2d6741984,rehden467 U.S. 1267, 104
S.dt. 3562, 82 L.Ed.2d 864, the Court found
that a stricter standard of ineffectiveness
should be applied: the appellatecourt must
considerwhat its decisionwouldhavebeenhad
counselcompetentlypresentedtheissues,i.e.,
the probability of success.The rationale for
thisnew, stricterstandardwas thatwithoutit,
there would neverbe a final disposition; the
last final orderwould also be subject to chal
lenge.Further,the courtrequiredthat thepeti
tion for reliefbe filed within a reasonabletime
1 year.

Subsequently,in Vunetich v. Commonwealth,
88-Sd-665-DG,renderedSeptember27, 1990,
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the Court providedadditional guidanceby es
tablishingan appropriatedesignationfor such
a petitioni.e., "Petitionfor Relieffrom a Judg
ment which hasbeenAffirmed on Appeal on
the Ground of Ineffectiveness of Appellate
Counsel," Id., at p. 3 and declaringthat a
hearingon the motion might not alwaysbere
quired if the reviewing court might discern,
from the record,the adequacyof counsel’sper
formance. Unfortunately, this giant leap in
Kentucky’s appellatejurisprudencewasshort-
lived.

Hicks Revisited

On September27, 1990,the appellantin Hicks
filed aPetitionfor Modification andExtension
of the OpinionandPetitionfor Rehearing.Con
trary to the relief sought, however,the Sup
reme Court of Kentucky completely retreated
from its earlier ruling andheld "[wie will not
examineanewan appealreviewed,considered
anddecidedby this Court." SeeHicks v. Com
monwealth,825 S.W.2d280, 281 Ky. 1992.

The Court’s conclusionthat an appellatecourt
cannotprovidea forumon the claim of ineffec
tive assistanceof counselon appeal,wasbased
on a perceived"difference in the situationof a
defendantfor whom no appealwas evertaken
or whose appealwas dismissedsolely due to
the neglectof counseland ...Eonelwhoseappeal
wascompletelyprocessedandthejudgmentaf
firmed." Id. However, to differentiatebetween
defendantswho have their appealdismissed
without any considerationand thosewho had
some issues raised and consideredon the
meritsmerelybegs the question.

In December 1992, the Kentucky Supreme
Court similarly backtrackedin Vunetichafter
it was also reheard. Vunetich v. Common
wealth, 847 S.W.2d 51 Ky. 1992.Relying on
Hicks, the Court reachedthe sameconclusions
with regardto the effectivenessof counseldur
ing the appealof an RCr 11.42 motion. The
Court deniedthe needfor a remedybecause
the RCr 11.42 issueshad"alreadybeenthor
oughlyreviewed,consideredanddecidedby an
appellatecourt." Vunetich,supraat p. 52. This
decision,to provideaprocedureto remedyinef
fectiveassistanceof counselon appealfor only
those petitioners whose appellate counsel
either failed to take an appeal or actedin a
way to causethe dismissalof the appeal,un
derminesthe federaldue processright to be

heardby the courts of Kentuckyin a post-con
viction challenge. It also leaves defendants
with no stateremedyfor 6th Amendmentviola
tions during the direct appeal.

"The fundamentalrequisiteof due processof
law is the opportunity to be heard." Goldberg
v. Kelley,397 U.S. 254, 90 S.Ct. 1011,1020, 25
L.Ed.2d2871970,quotingGrannis v. Ordean,
234 U.S. 385, 34 S.Ct. 779, 783, 58 L.Ed. 1363
1914.By distinguishingwhich petitionerscan
andcannotfile a post-convictionmotion on the
basisofineffectiveassistanceof appellatecoun
sel,the SupremeCourt of Kentuckyhasdrawn
an arbitrary and unfair separation,allowing
petitioners with specific claims of ineffective
assistanceof appellatecounselresultingfrom
failureto take an appealor adismissalof the
appealto be heardby the courtswhile, at the
sametime, disallowing anotherpetitionerthe
right to beheardin the courtsbecausehis inef
fective claim is his appellatecounsel’sfailure
to raiseparticularissues.

Further,minimumrequirementsof federaldue
processrequire"the opportunityto beheardin
person and to presentwitnesses and docu
mentaryevidence..."Morrisseyv. Brewer, 408
U.S. 471,92 S.Ct. 2593,33 L.Ed.2d484 1972;
Gagnonv. Scarpelli,supra. No lessshouldbe
requiredin apost-convictionactionchallenging
the effectivenessof appellatecounsel.

Kentucky should provide some forum for a
criminaldefendantclaimingmeritoriousissues
in his casewere eithernot presented,or were
presentedinadequatelyby his appellateattor
neyin orderto satisfrthe requirementsof due
processandinsurethe right to effective assis
tanceof counselpursuantto the 14th Amend
ment to the United StatesConstitution. See
Freeman v. Lane, 962 F.2d 1252 7th dir.
1992; Harris v. Missouri, 960 F.2d 738 8th
dir. 1992; Matire v. Wainwright, 811 F.2d
1430 11th dir. 1987; Statev. Myrnahan,584
N.E.2d 1204 Ohio 1992; People v. Wolf, 401
N.W.2d283 Mich. App. 1986;Daniel v. Thig
pen,742 F.Supp. 1535 M.D. Ala. 1990.

The denial of a remedyfor ineffective assis
tance of appellatecounsel is also a denial of
the right to "equaljustice" guaranteedby the
equalprotectionclausewithin the14thAmend
mentto the UnitedStatesConstitution.Griffin
v. Illinois, 351 U.S. 12, 76 S.dt.585, 100 L.Ed.
891 1956.This equalprotectionguaranteere
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quiresthat "the indigentbe affordedan ‘ade
quateopportunity’ to utilize the stateprocess."
Rossv. Moffltt, 417 U.S. 600, 94 S.dt.2437, 41
L.Ed.2d341 1974.

Actual Practice in Kentucky

Recently,the failure of the stateto provide a
remedyfor ineffective assistanceof appellate
counselwas raisedin federal district court in
a capital habeas corpus case. McQueen v.
Scroggy,No. 87-192E.D. Ky.. In thatcasethe
district court grantedthe petitioner an abey
anceof hishabeasactionto. returnto the state
to raiseaclaim of ineffectiveassistanceon the
direct appeal. After the Hicks decision, the
KentuckySupremeCourtdismissedtheineffec
tive assistanceof counsel petition, in effect
telling the petitioner therewas no remedyfor
ineffective assistanceof counselon appealin
Kentuckyunlesshe hadno appealin the first
place.

Arguing that the denial of a remedialproce
dure for the constitutionalright to effective
assistanceof counselon appeal,was in itself a
denialof due process,McQueenfiled an unsuc
cessfulpetitionfor rehearingandasubsequent
petition for awrit of certiorari in the United
StatesSupremeCourtwhichwassimilarly un
successful.Returning to the federal district
court, McQueenassertedhe wasentitledto be
heardon the issueof ineffective assistanceof
appellatecounselin thestatecourts;relief has
thus far been deniedbut the issueis currently
pendingbeforethe Sixth Circuit. McQueenv.
Scroggy,No. 94-6116.

The question of whether the statemustprovide
a remedyfor ineffective assistanceof counsel
for the failure to assertor argueissuesade
quately on the direct appeal is yet to be re
solvedby the federal courts and shouldcon
tinue to be asserteduntil that question is
answered. What can be done, when you dis
coverissueswhich shouldhavebeenraisedon
the appeal?

Litigation of the Issue

As a practicalmatterit is in thebestinterest
ofthe practitioner to go forwardwith litigation,
at the statecourt level, assertingthe ineffec
tive assistanceof appellate counsel claim. In
doing so,eitheryour issueswill be addressed
or at leastyou have madea record demonstrat

ing the unavailability of relief. In either case
you can show that therehasbeenanexhaus
tion of all issues.

An alternative meansof attack would be to
raise the ineffective assistanceof appellate
counselclaim in a federalhabeascorpuspeti
tion withoutworrying aboutassertingit in the
statecourts.Although normallyan issuemust
be exhaustedin the statecourts, giving the
statethefirst opportunityto rule on the claim,
it maybe arguedthat thereis no possibility of
that occurringon theseclaims. The Kentucky
SupremeCourt hasmadeit clearthat it does
not intend to provide a remedy in any case
whereadirect appealhasbeenheardandcon
sidered.In this situationit is futile to eventry.

"Futility" providesan exceptionto the general
requirementof exhaustion.Nix v. Whiteside,
475 U.S. 157, 106 S.dt. 988, 993 n.3, 89
L.Ed.2d 123 1986.A habeaspetitioneris only
requiredto attemptremediesthathavethepo
tential for relief. If "at the outset...noneof the
[alternateavailablepost-convictionremedies]
is appropriateor effective" to obtain relief,
there is no needto pursuethose procedures.
Marino v. Ragen,332 U.S. 561, 568, 68 S.Ct.
240, 92 L.Ed.2d 170 1947 Rutledge,J.,con
curring. This exceptionhas beenheld to be
satisfied when the highest state court has
ruled in anothercase against the claim the
petitioneris pursuingor the courtsof thestate
have withheld a procedurenecessaryto ex
haust.See,e.g.,Brand v. Lewis,784F.2d1515,
1517 11th Cir. 1986; United Statesex rel.
Cunninghamv. DeRobertis,719 F.2d892, 895
7th dir. 1983. Under this litigation theory,
appellateissuesmaybe raisedin federalcourt
eventhoughtheywere not presentedfor con
siderationat the statecourt level.

Also, althoughKentucky’s SupremeCourt did
not comeright out and say it, the import of
Hicks is that the Court considersthe entire
recordthoroughly during its review of thedir
ect appealincluding every possible issue. If
thisis so,thereis no needto litigate a claim of
ineffective assistanceof appellatecounsel as
the Court would have addressedanyconceiv
ableissueduringits review,Youcanthenraise
the issueswhich should have been raised on
the appealin afederalhabeascorpuspetition
without worrying aboutassertingthem in the
statecourts. Then, the denial of a remedyfor
ineffectiveassistanceon appealwouldperhaps
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be appropriateandconstitutional;therewould
be no procedural default or waiver of the
additional issues which should have been
raisedduring the appealand thus no lack of
exhaustion. The Kentucky SupremeCourt’s
consideration of all possible issues on the
merits, eventhosenot raisedby counsel,would
negatethesedefenses.

As the United States Supreme Court has
stated: "[the] exhaustiondoctrine seeks to
afford thestatecourtsmeaningfulopportunity
to considerallegationsof legal error without
interferencefrom the federaljudiciary... Under
standardsestablishedby this Court, a state
prisonermayinitiate a federalhabeaspetition
‘[o]nly if the statecourts have had the first
opportunityto hearthe claim soughtto bevin
dicated’ .. .It follows, of course,that once the
federalclaim hasbeenfairly presentedto the
statecourts,theexhaustionrequirementis sat
isfied." Vasquezv. Hillery, 474 U.S. 254, 106
S.dt. 617, 88 L.Ed.2d 598 1986; emphasis
added.UnderHicks, it appearsthat theKen
tucky SupremeCourt’s direct andappellatere
view is of all possibleissues.Therefore,such
plenary reviewwould satisfrthe requirement
that the state court be given the first
"opportunity" for review.

Whenthe higheststateappellatecourtadjud
icates, sua sponte, a claim on the merits or
follows a state rule requiring it to review a
claim on the merits,exhaustionoccursregard
less of whether the petitionerhas presented
the claim for review. See, e.g., Sandstromv.
Butterworth, 738 F.2d 1200, 1206 11th dir.
1984, cert. den. sub nom. Butterworth v.
Sandstrom,469 U.S. 1109, 105 S.Ct. 787, 83
L.Ed.2d 781 1985; Liebman,FederalHabeas
Corpus Practice and Procedure,Vol. 1, pg. 49
1988. In sucha situationthe court could not
havedecidedpetitioner’scasewithoutimplicit
ly ruling on the claim now presentedby the
petitionerin hisfederalhabeascorpuspetition.
SeeMann v. Dugger, 844 F.2d 1446 11th dir.
1988;Lufleins v. Solem,716 F.2d 532, 536-37
8th dir. 1983. Also, since the Kentucky
SupremeCourt considersevenunraisedissues
on the meritsunderits plenaryreview,thereis
no "adequateand independentstate [proce
dural] ground" the federalcourt is requiredto
respectby declining to addressthe merits of
thoseissues.SeeWainwrightv. Sykes,433 U.S.
72, 97 S.dt. 2497, 53 L.Ed.2d 594, 1977;

Engle v. Isaac, 456 U.S. 107, 129, 102 S.Ct.
1558, 1572, 71 L.Ed.2d 783 1982.

In somedeathpenaltyopinions,the Kentucky
SupremeCourt has alluded to an "indepen
dent" review of the record. See, e.g., White v.
Commonwealth,671 S.W.2d 241, 246 Ky.
1986; Kordenbrock v. Commonwealth,700
S.W.2d384,389 Ky. 1985;Bevinsv. Common
wealth,712 S.W.2d 932, 938 Ky. 1986.Addi
tionally, KRS 532.075requiresthe Kentucky
SupremeCourt to review, automatically,any
casein which the deathpenaltywas imposed
to "consider the punishmentas well as any
errors enumeratedby way of appeal." The
Court must then "renderits decisionon legal
errorsenumerated,the factualsubstantiation
ofthe verdict, andthe validity of the sentence."

This statutecanbe assertedasadditionalsup
port for a conclusionthat the Kentucky Sup
remeCourt,particularly in deathpenaltyap
peals, reviews the entire record for error
whether raised or not. After all the statute
clearly indicates that a reviewof at least the
punishmentwill occurregardlessof whetheran
appealis takenand,therefore,whetheranyis
sues are raised at all. Of course,this "inde
pendent"reviewcould be of only thosefactors
required by statute and not of all possible
punishmentissuesalthoughthe factorscanbe
construedfairly broadly. Also, the statute
could certainlybe readto require an indepen
dent review of only the sentenceandnot the
guilt phase although, once again, since the
sentencewill inevitably dependon most of the
guilt phase evidence,a broad interpretation
could be asserted.

Vunetich can also be assertedto support the
raising of issuesfrom an RCr 11.42 motion
appealin the federal habeaspetition even if
theywerenot raisedduring thatappeal.Rest
ing as it doeson the Hicks decision, the Ken
tuckySupremeCourt hasindicatedthatit con
sidersall possibleissuesin a post-conviction
appealaswell. However,theremaybe moreof
a problem, assertingthat the defendantwas
deniedhis 6th Amendmentright to effective
assistanceduring that appeal and that the
denial of a remedyconstitutesa denial of due
process,sincethe U.S. SupremeCourthasheld
that a post-convictionpetitioneris not entitled
to theprotectionof the6th Amendment.Never
theless,becauseKentuckylawrequirestheap
pointmentof counselin post-convictionactions,
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theremaybesomeargumentthatthe post-con
viction petitioner is entitled to effective assis
tanceduringhis post-convictionandappellate
proceedingsasa part of dueprocess.SeeColes
u. Commonwealth,Ky., 386 S.W.2d465 1965.

Conclusion

It is recommendedthat counselcontinue to
pursue ineffective assistanceof appellate
counsel claims initially in state court pro
ceedings. However, an interpretation of the
Kentucky SupremeCourt’s holdings in Hicks
andVunetich,andKRS 532.075in deathpen
alty cases,that all possibleissues,eventhose
not raised, were consideredon the direct and
post-convictionappealswould allow post-con
viction counselto review the record anew for
unraisedappellateissuesandincludethosein
the initial habeascorpus petition. It is cer
tainly reasonableto concludethatHicks means
exactly this. If not, it appearsthat at some
point the state will be required to provide a
remedyfor the failure of counselto afford the
defendanteffective assistanceon the appealor
the federal court will have to addressthat
issue,at least.

Surely, a statecan’t be allowedto say that it
considersevery possibleissue on an appeal,
evenif not raised,to deny a remedyfor appel
late ineffective assistanceof counsel,and, at
the sametime, maintain that issueswere de
faulted andnot exhaustedbecausethey were
not raised.

With the federal courts’ penchantthesedays
for defaultingclaimsnot properlyraisedin the
stateproceedingsand their aversionto allow
ing successivehabeascorpus litigation after
the issueshavebeenraisedlaterin statecourt,
the significance of Hicks cannot be under
stated.

Of course,this penchantand aversioncould
eventuallyleadthe federalcourtsto recognize
thatappellatedefaultandexhaustionproblems
will neveroccur in Kentucky, compellingthose
courts to concludethat Hicks does not mean
that all possibleissuesare reviewed, lest the
federal court be requiredto review numerous
"new" issueson the merits. Although theKen
tucky SupremeCourt is ultimately responsible
for determininghow Kentucky’s law is inter
preted,this is why it is still importantto raise
the denial of appellateineffectiveassistanceof
counselanda remedyfor that issue in federal
courtasanalternative.Perhapsthatresolution
will be more palatableby placing the burden
back on the stateto dealwith thoseissuesin
the first instance than under the ineffective
assistanceof counselumbrella alone.

ROBERT E. HUBBARD
ParalegalChief
Post-ConvictionServices
Departmentof Public Advocacy
Kentucky StateReformatory
LaGrange,Kentucky 40032
Tel: 502 222-9441,Ext. 313
Fax: 502 222-9441,Ext. 356
E-Mail: ksr@dpa.state.ky.us

RANDALL L. WHEELER
AssistantPublic Advocate
CapitalPost-Conviction
Departmentof Public Advocacy
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-3948
Fax: 502 564-3949
E-Mail: rwheeler@dpa.state.ky.us

Editor, TheAdvocate
Departmentof Public Advocacy

DearMr. Monahan:

I havejust read,with pleasure,GeorgeSornberger’sarticlein themostrecenteditionof TheAdvocateconcerning
theHartCounty Public Defender,JohnNiland. As thepresidingjudgeoverHartCircuit Court, I, too, canattest
to thefact that HartCountyis fortunateto haveJohnas its Public Defender.

Larry D. Raikes,Circuit Judge
10th Circuit Court District
Hodgenville,Kentucky
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Public AdvocacyAlternative SentencingProject
Part of the Solution to Jail and Prison Overcrowding

Writing an Alternative SentencingPlan

The circuit courtsof Kentuckynow considera
termof community serviceasan alternativeto
prison and the availability of a new class of
probation"probationwith an alternativesen
tencing plan," under KRS 500 and KRS
533.010.When developingan alternativesen
tencingplan hereinafterASP keep in mind
the4 goalsof an objectivealternativesentence:

1. Retribution - Rememberthere are ap
proachesotherthanprisonthat canbejust
as punitive or more punitive to a specific
client;

2. Deterrence - The threat of imprisonment
has little or no deterrent effect to most
clients. They or someonethey know has
beenthere.But a specific deterrentfor a
specific client canmakea difference;

3. Rehabilitation - What factorscausedthe
client to committhe crimein thefirst place?
Thenremoveor lessentheinfluenceof those
factorson an individual basisand;

4. Incapacitation- Most of the inmatesin
prisonare serving a sentencerangeof 1 to
5 years.They serve20% of their sentences
before parole eligibility. A comprehensive
and monitorable ASP can incapacitatea
client for largeamountsof timeby keeping
trackof him.

Areasthat shouldbeinvestigatedto meetthese
goals are the client’s: mental health; intelli
gence;history of substanceabuseor use;liter
acy; educationalaccomplishments;presenceof
learning disabilities;physical abilities or dis
abilities and criminal history. A number of
clients coming through the criminal justice
systemcouldbe classifiedas Developmentally
DisabledDD, if identified.

A personis consideredto havea developmental
disability if he/shehas a severeand chronic
disability which:

1 is causedby a mental or physical
impairment or combination of im
pairments;

2 begins before the personbecomes22
yearsold;

3 is likely to continueforever; and

4 requires that the person receive a
combinationof individually designated
serviceswhich are neededfor a long
periodof time.1

Guidelinesthatthe attorneyor the Sentencing
Specialist uses to initially determineif the
client is DD are:

1. dan the client eat, dress and clean self
appropriately?

2. Does the client seemto understandhow to
changebehaviorand why the behavior is
right or wrong?

3. Is the client able to get aroundby himself
or herself?

4. Is the client ableto managehis or her own
behaviorandprotectown selfinterests?

5. Is theclient ableto economicallyprovidefor
self.?

6. Is the client able to rememberunderstand
andcommunicateideaswell?

7. Is theclient capableof providing for his/her
basic needs food, housing, clothing, etc.
without outsideintervention?

If the answeris no to 3 or moreof theseques
tions, thenyour clientshouldbereferredto the
local comprehensivecarefor additionalreview.
If your client has a DD diagnosis, she/heis
then eligible for a number of services and
resourceswhichwouldbecomeimportantcom
ponentsof an alternativesentencingplan.
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Work on an ASP shouldbegin as soonasclient
eligibility has been determined. Presently,
sentencingspecialistsdo not becomeinvolved
in an alternative sentencingplan until the
defense attorney has determined that the
client, basedon the evidenceas investigated,
will be convictedeither by plea or jury and
that the judge, based upon the findings of
guilt, will sendthe client to prisonunlessshe
is providedwith anoption that will give her a
reasonto do otherwise.

The first step is an intake interview which
usuallylasts24 hours. In this interview, the
client’s life history, medical and emotional
histories, educational history, employment
history, family life, military history andother
relevent information is obtained.Part of the
intake interview is to determinefrom the
client’s perspective the client’s specific
capabilitiesandproblemareas.You also start
planninga realistic courseof action. Another
goalof an initial interview is to gainan under
standingof your client. During this initial in
terview have all neededreleasessigned.Re
leasesare necessaryto gatherclient informa
tion and to verify client informationand are
required by the agencieshaving the infor
mationyou need.You shouldalso usethis ini
tial interview to explainto your client what an
alternativesentencingplan is, the goals of an
alternativesentencingplan, theclient’s respon
sibilities undertheplan,andthat morewill be
requiredof him if sentencedto probationwith
an ASP thanif hewereto receivea sentenceof
imprisonment.The client should be kept in
formedduringtheplandevelopmentprocessas
to the componentsof the plan andthe reasons
why. Many times, a client, after becoming
awareof theresponsibilitieshewill haveunder
theplanchoosesnot to havean ASP submitted
in his behalf.

Once all the releaseforms are signed, it is
necessaryto obtainanddocumentall available
recordsand informationon the client. These
records,for example,will include educational
recordsor GED certificate, mental healthre
cords include all treatmentprograms,mili
tary records,prior criminal history, relevant
Cabinetfor HumanResourcesrecords,juvenile
historyanddelinquentrecords,mentalretarda
tion documentation,employmentrecords and
medicalrecordsspecificallyheadinjuries and
hospitalizations.This informationis not oniy
helpful in documentingwhatyour clienthas

told you but enablesyou to betterunderstand
your client, thus increasing your ability to
developa viable andsuccessfulASP.

Thenextstepis to contactfamily membersand
local communitymembersto obtain additional
informationabout the client. This will inform
you as to who would be willing to work with
your client,giverecommendationsandto deter
mine the community’s attitude towards the
client’s possibleprobation.Suggestedcontacts
wouldbe formerteachers,pastors,counselors,
co-workers, law enforcementofficers or any
individuals relevant to the client’s past or
presentsituation.

Another individual who is contactedbut only
after consultationwith the defenseattorneyis
the victim. Many times, victims, after being
informedas to the purposeof the contactand
the goals of an alternative sentencingplan
have gone along with probation involving an
ASP ratherthanincarceration.

The sentencingspecialistsaftercompletingthe
ASP will submit the planto the defenseattor
neywho thendistributestheplanto thejudge,
the CommonwealthAttorneyandtheprobation
officer prior to the sentencinghearing.In most
instancestheCommonwealthAttorneyandthe
probationofficerhavehadinput concerningthe
planprior to its completion.

The developmentandwriting of an ASP is a
processthat averages2040 hoursof work for
eachclient. One’s first reactionis the amount
of time neededto completea viable ASP. But
an investment of 20-40 hours is small if a
successfulplan is developed.A small invest
mentwhencomparedto the fact that an indiv
idual hasbeenreintegratedinto the commun
ity as a productivemember.When an ASP is
acceptedby the courts,this allows for the more
responsibleuseof the finite numberof prison
beds availableto the courts.Prison bedscost
an averageof $55,000-$65,000each to build
andan averageof $12,000a year to maintain.

Rememberthat anASP shouldbe creativeand
tailoredto the specific needsof the individual
and the concernsin that case. There are no
creativeboundariesexcept the boundariesof
the law. The purposeof alternativesentencing
is to provide viable sentencingoptions to the
court which meetthe court’s concernsof resti
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tution, retribution, accountability and
treatment.

Pleaserefer to the checklist of tasksthatmust
be completedin preparingan ASP.

1"Know YourRights,"ProtectionandAdvocacy
Division, Departmentof Public Advocacy.

DAVID E. NORAT
Departmentof Public Advocacy
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax:502 564-7890
E-mail: dnorat@dpa.state.ky.us

KELLY DURHAM
SentencingSpecialist
Departmentof Public Advocacy
224 Cundiff Square,P.O. Box 672
Somerset,Kentucky42501
Tel: 606 677-4129
Fax: 606 677-4130
E-mail: somerset@dpa.state.ky.us

LYNN ALDRIDGE
Paralegal
Departmentof Public Advocacy
260 CommerceStreet,P.O. Box 50
Eddyville, Kentucky 42038
Tel: 502 388-9755
Fax: 502 388-0318
E-mail: eddy@dpa.state.ky.us

ALTERNATiVE
PUNISHMENT CHECKLIST

NAME:

I. Intake: Completed:
Intake Interview
Releaseof
informationforms

IL Documentationanalysis:
EducationlGEDCertificate
SubstanceAbuse
Mental Health
Mental Retardation
Medical Records
CHR
Juvenilehistory
DelinquencyRecords/priors
Employment
Military Records

__________

Adult prior checkNCIC, Corrections
Cabinet,local Court

__________

Ill. SocialHistory:
Family Spouse& Children

_________

Family Parents

_________

Family Siblings
Counselors

___________

Teachers

____________

Ministers

_____________

Law Enforcement

__________

SignificantOthers

_________

W. Victim:
Comments:

___________________________

V. ReviewAlternative PunishmentPlan
by Client, Attorney, others:

_________

VI. SentencingPresentation

__________

Comments:

___________________________

VII. Alternative PunishmentPlan
Attached Documentation
Mental HealthMH/MR

_________

VocationEducation!
Rehabilitation

____________

SubstanceAbuseinpatientor
outpatient

Job Placement

__________

HomePlacement

__________

SupportSystem
CommunitySupportletters

_________

Family letters

__________

Victim letteror information

___________

Law Enforcement
comments

____________

Restitution

____________
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Ask Corrections

QUESTION #1:
House Bill 267 passedthe General As
sembly. This Bill maderetroactive a pro
vision, to KRS 532.080relating to persons
convictedof persistentfelonyoffenderin the
first degreebasedsolelyon ClassD felonies.
My client is one suchperson.Whencanhe
expect to have his parole eligibility date
recalculated?

ANSWER #1:
House Bill 267 wassignedinto law by Gov
ernor PaulE. Pattonin April, 1996,which
makes retroactive a provision to KRS
532.080which exemptspersonsconvictedof
persistentfelony offenderin the first degree
basedsolelyon ClassD feloniesfrom the re
strictions set out in Subsection7. One
suchrestrictionwas that a personconvicted
of persistentfelony offender in the first
degreewouldnot be eligible for paroleuntil
having serveda minimum term of incar
cerationof not less thanten10 years.

Now that this bill hasbecomelaw, the de
partmental staff will proceedcalculating
eligibility dates for those inmates whose
parole eligibility date will be calculatedat
twenty percent20% of the total sentence
length.

QUESTION #2:
My client recently lost 4 years non-restor
able good time for an assaulton a correc
tional officer. How couldhe losethat much
good time whenhe hasnot beenin prison
long enoughto earnthat amount of good
time? He has a twenty yearsentencebut
hasonly servedtwo years.

ANSWER #2:.
Under197.0451the Departmentmayfor
feit anygood time previouslyearnedby the
prisoner,or denythe prisonerthe right to
earn good time in any amount, if, during
the term of imprisonment,a prisonercom
mits anyoffenseor violatesthe rules of the
institution.

Upon admissionto the prison system,one-
fourth 1/4 of a prisoners sentenceis
deductedin anticipationof good behavior.
The allowancewill standas long as clear
conductis maintained.A 20 year sentence
allows for five years to be deducted as
statutorygood time allowanceupon initial
calculation. He forfeited 4 years of that
allowance due to conviction of a rule
infraction.

LARRY O’CONNOR
DepartmentOf Corrections
OffenderRecordsBranch, 5th Floor
Frankfort, Kentucky 40601
Tel: 502 564-2433
Fax: 502 564-1471

DAVID E. NORAT
AssistantPublic Advocate
100 Fair OaksLane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: dnorat@dpa.state.ky.us
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Funds for DefenseForensic Pathologists

Sommersv. Commonwealth,
843 S.W.2d 879 Ky. 1992

Smith v. Commonwealth,
734 S.W.2d437 Ky. 1987

Reyv. State,897 S.W.2d 333
Tex.Cr.App. 1995

Harrison v. State,635 So.2d894
Miss. 1994

Williams v. Martin, 618 F.2d1021
4th Cir. 1980

Terry v. Rees,985 F.2d 283
6th Cir. 1993

Forensicpathologyis acomplexsubspecialtyof
thescienceof medicine,subjectto varyingopin
ions andjudgmentsnot subject to mathemati
cal precision, andin many ways a developing
science.

Kentuckyhas9 statemedicalexaminers.There
aretwo statemedicalexaminersin Frankfort
with a third comingJuly 1, four in Louisville,
onein Madisonvilleandonein Ft. Thomas.

EachyearKentucky has300 or so homicides.
Thereare medicalexaminationson all 300 by
theCommonwealth’smedicalexaminers.David
Jones,director of Kentucky’s State Medical
Examiner’sOffice, estimatesof these300 hom
icides perhaps25 or 8% are reviewed by a
defense-hiredforensic pathologist.Mr. Jones
believesthe reasonsfor so few is due to the
costinvolvedin securinganotherpathologistto
conductthe review,andthe few times thereis
any real dispute in the findings. Defense ex
perts are obtained, according to Jones, to
review toxicology tests, the mannerof death
andargumentsoverthe time of death.

Another likely explanationfor so few reviews
by a defensepathologistis the failure of crim
inal defenseattorneysandpublic defendersto
do their job of obtainingexperthelp to invest
igate andevaluatethe opinionsof the state’s
medicalexaminercalledby the prosecutor.De
fenseattorneysare also failing to securethe
necessaryhelp in cross-examiningthe state’s
pathologistand in rebuttingthe judgmentsof
thatexpertfrom the perspectiveof the defense
theory of the case.

The DevelopmentalLimits and
Natural Bias of Forensic Pathology

It is vital to appreciatetwo characteristicsof
today’s field of forensic pathology. First, in
most ways pathology in the criminal justice
systemis in its infancy. "It took man several
hundredthousandyearsto discover that force
andits effects can be measured."Luke G. Te
deschi,TheWound:An Introduction to Related
Issues,Chapter1 in ForensicMedicine 1977.
It wasmanyyearsbeforecourtswerewilling to
entertaina pathologist’sopinion. Pathology

Those who have dissected or
inspected many bodies have at
least learnedto doubt,while those
who are ignorant of anatomyand
do not takethetrouble to attendto
it, arein no doubtat all.

- GiovanniMorgagni 1682-1771
Fatherof Morbid Anatomy
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struggledto berecognizedasa field relevantto
medicine. Seegenerally Russell C. Maulitz,
Morbid Appearances:The Anatomyof Patho
logy in the Early NineteenthCentury 1987.
The scienceof forensicpathology is far from
beingfully developed.It wasonly in 1958 that
the AmericanBoardof Pathologistsrecognized
the subspecialtyof forensicpathology.Curran,
McGarry, Petty, ModernLegal Medicine,Psy
chiatry andForensicScience1980 at 23. The
complex articlesin the pathologyjournals at
test to the manyremainingmysteriesof death.
At best,lawyersreceiveelementarytrainingin
this specialty.

Secondly,forensicpathologyhasbeenprimarily
fosteredanddriven by police needs."Forensic
scientific work has continuedto be supported
in the UnitedStatesprimarily by law enforce
ment agencieswith the continuedstimulation
and encouragementof the FederalBureauof
Investigationin the Departmentof Justice."Id.
at 17. While this is understandable,primary
developmentof a sciencethrough the filter of
the law enforcementlensshouldgive pauseto
thoserelying on the resultsof the pathologist
calledby the prosecutor.The adversarycrim
inal justice systemrelies heavily on vigorous
testingof opinionsandtestimonyby theadvo
catefor the citizen-accusedwho facesthe loss
of his liberty.

Complex Subspecialty

Thebasicquestionsaforensicpathologistseeks
answersfor are:

1. Who ? is the victim sex, race, age, parti
cularcharacteristics.

2. When ? the deathand injuries occurred
timing of deathand injuries.

3. Where ? scene and circumstancesof
death.

4. What ? injuries are presenttype, dis
tribution, pattern, path and direction of
injuries.

5. Which ? injuries are significant majorvs.
minor injuries, true vs. artefactualor post
morteminjuries.

6. Why ? andhow? injuries were produced
mechanismandmannerof death.

GlennM. Larkin & Cyril H. Wecht, Use ofFor
ensicPathologyin DefendingCriminal Casesin
ForensicSciences1995.

We needlook no further thanthe information
recommendedto becontainedin an autopsyre
port to appreciatethe complex natureof this
science.BernardKnight in ForensicPathology
1991 lists the datathat mustbecontainedin
an autopsyreport in the order he views as
logical:

"1 Full person details of the deceased
subject, unless unidentified. This in
cludesthe name,sex, age, occupation,
andaddress.

2 The place, date, and time of the
autopsy.

3 The name,qualifications,andstatusof
the pathologist.

4 Personspresentat the examination.
5 Usually, the authority commissioning

the autopsy.
6 A record of who identified thebody.
7 The nameandaddressof the deceased

subject’s regular or last medical
attendant.

8 The date and time of death, where
known.

9 The history and circumstancesof the
death. The inclusion of this on the
actualautopsyprotocolmaynot beper
mitted in some jurisdictions as it is
hearsayevidence,but unlessexpressly
forbidden it should be included as it
remainsa record for the pathologist’s
own files. It alsojustifies his eventual
causeof deathin thosecaseswherethe
morphological findings are scanty or
evenabsent,ashis conclusionswill be
strongly influenced by his pre-know
ledgeof the mode of death.When the
autopsyreport is convertedto a state
ment or depositionfor legal use, this
history may be omitted by thoselegal
authoritiesresponsiblefor transcribing
the document.

10 External examination.
11 Internal examination.
12 A list of specimensand samplesre

tainedfor further examination.Those
handedto otheragencies,such as the
forensicscience laboratory,should be
formally identified by meansof serial
numbersandthenameof thepersonto
whom theywere handed.
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13 The results of further examinations
such as histology, microbiology, tox
icology, andserology.When the main
report is issuedsoonafterthe autopsy,
thesewill not yet be availableand a
supplementaryreport will be neces
sary.

14 A summaryof the lesionsdisplayedby
the autopsyoften coded for depart
mentalcomputerretrieval.

15 Discussionof the findings,if necessary
in the light of the knownhistory.

16 An opinion as to the definite or most
likely sequenceof eventsleadingto the
death.

17 A formal causeof death,in the format
recommendedby theWorld HealthOr
ganization,suitablefor the completion
of a deathcertificate.

18 The signatureof the pathologist.

The ‘ExternalExamination’shouldrecordthose
details describedearlier in the chapter,the
major itemsbeing:

a Theheight,weight,andapparentstate
of nutrition.

b Thepresenceof naturaldiseasesuchas
oedema,abdominalswelling,cutaneous
disease,andsenilechanges.

c Identifying features such as skin
colour, tattoos, scars, deformities,
dentures,eye colour, andhair colour.
When identity is an issue, naturally
this sectionwill be greatlyexpanded.

d The presenceof rigor, hypostasis,de
composition,andabnormalskin colour
ation. Body and ambienttemperature
shouldbe recordedwhereappropriate,
with calculationsconcerningthe esti
mated range of times since death,
though in criminal casesthis aspect
may well be deferred until the final
‘SummaryandConclusions.’

e The condition of the eyes, including
petechiae,arcussenilis,pupil size,and
the conditionof iris andlens.

0 Condition of mouthand lips, including
injuries, teeth,andpresenceof foreign
material.

g Condition of external genitals and
anus.

h Listing and descriptionof all external
injuries,recentand old.

The internal examinationrecords all abnor
malities, usually in a conventionalsequence
suchas:

a Cardiovascularsystem: heart weight,
any dilatation, ventricular prepon
derance,the pericardium,epicardium,
endocardium,valves,coronaryarteries,
myocardium,aorta,othergreatvessels,
andperipheralvessels.

b Respiratory system: external flares,
glottis, larynx,trachea,bronchi,pleural
cavities, pleura, lungs including
weight,andpulmonaryarteries.

c Gastrointestinal system: mouth,
pharynx,oesophagus,peritonealcavity,
omentum,stomach,duo-denum,small
and large intestine, liver weight,
pancreas,gallbladder,and rectum.

d Endocrine system: pituitary, thyroid,
thymus,andadrenals.

e Reticulo-endothelial system: spleen
weight, andlymph nodes.

f Genitourinary system: kidneys
weight, ureters, bladder, prostate,
uterus,ovaries,andtestes.

g Musculoskeletalsystem: skull, spine,
remaining skeleton, andmusculature
wherenecessary.

h Central nervous system: scalp, skull,
meninges, cerebral vessels, brain
weight, middle ears, venoussinuses,
andspinalcord whenexamined."

Id. at 31-32.

Knight also indicates that it is necessaryto
recordthe descriptivefacts "at or immediately
after completionof the autopsy.It is vital that
no significantinterval - certainly no morethan
few hours - be allowed betweenthe physical
performanceof the examinationandthesetting
down of the objectivefindings." Id. at 32.

Once you are opento questioning
time-honoredrituals andpractices
you find that onequestionleadsto
another.

- Carl SaganCosmos
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The Needfor DefensePerspective

It is likely that manyhomicideshaveno con
testedissuesabout the causeof death. How
ever, it defies probability that 92% of the
homicidesin Kentuckyhaveno needfor theex
pertiseof a forensicpathologistin defenseof
the criminal prosecution,especiallyconsidering
the developmentallimits andthenaturalbias’
of the field.

We needlook no further than recentexperi
encesto appreciatethe extent of the limita
tions and the bias’ of the field. In Coroner at
Large 1985,ThomasT. Noguchi,M.D., former
Chief Medical Examiner of Los Angeles,
County,with JosephDiMona, explorea series
of controversial cases, including Claus von
Bulow, Jean Harris, Dr. Jeffrey MacDonald,
andBuddyJacobsen.Noguchireviewedthefor
ensic evidencein thesefour casesand found
that "chillingly, it was possible that such
forensicevidencemightnot havebeencorrectly
understoodby juries. If so, innocentmenand
womenhadbeenconvictedof crimes they did
not commit." Id. at 9. "[F]orensic sciencehad
providedthe evidencethat really convictedall
of the defendants:aninsulin encrustedHypo
dermicneedlediscoveredin ClausVon Bulow’s
‘little blackbag’; JeffMacdonald’spajamatop;
the bullet woundsin Dr. Tarnower’sbody; the
bullet shell found in a wastebasketin Buddy
Jacobsen’sapartment."Id. As an example,Dr.
Noguchi believesislet cell hyperplasia,a nat
ural chemicalabnormalityin thebody,wasthe
causeof the insulin surgethat vaultedSunny
into the coma, not insulin injected by Claus.
His analysisacross many casesis a call to
honorthe difficulties of forensicevaluationby
medicalexaminers,andto pausebeforeaccept
ing at facevaluetheconclusionsof pathologists
testifying for the prosecutor.

There are no neutral, unbiasedexpertswho
canservethe interestsof the adversarialsys-
tem. "Some scientificandtechnicalareas,such
asmedicine, are not so preciseor exact as to
permit one opinion. If this fact is not made
clear to the jury, the opinion of a court-ap
pointed expert may be accorded too much
weight. ‘Impartial’ does not necessarilymean
‘right’ when looking at a questionwhere ex
pertsmay differ as to the answer.Finally, it
shouldbe rememberedthat court expertsare
humanbeings andare not without their own
‘biases’ concerningtheir expertopinions."

Oliver C. Schroeder,Court Appointment of
Experts, Chapter 18 in Forensic Sciences
1995.

Judgment, Opinion andMisconceptions

We shouldnot be surprisedthat differentqual
ified forensic pathologistscan arrive at dif
ferent,conflicting conclusions.After all, this is
a complicated, developing science. The very
reasonfor seekingout an expert is to obtain
theprofessionaljudgmentbasedon experience,
specializededucation,andthe inferencesmade
from those.If themattersin disputewere ob
vious to all, a highly trainedexpertwould not
be needed.Different professionalsoften have
different judgements about the meaning of
"facts."

Evaluationsdoneby forensicpathologistshas
two obviousrealities: "first, the quality of the
phenomenonobserved;second,the character
andquality of the observer.Thephenomenawe
arecalleduponto considerin forensicmedicine
areoften indefinite,shadowy,andillusory. The
observerhimself is hamperedby theuncertain
evidenceof his more or less imperfect senses,
sometimesby hisundisciplinedintellect,by the
perversionsof hazymemory,by thelimitations
of his generalknowledgeandexperience,per
hapsby the modifying influence of emotions,
and, very rarely, it is true, by a tendencyto
deliberatedeceptionandmisrepresentationof
the mattersunderconsideration.We are con
stantlyconfronted,in our study andpracticeof
medicine,with themassof ourignoranceof the
things yet to be known, and with the defects
andlimitations of thestudentsof thesethings."
Peterson,Haines, Webster,Legal Medicine&
Toxicology1923 at 19.

Medicineis far from an exact science."From
theverynatureof thesubject,medicalopinions
cannotbe formulatedwith absolutemathemat
ical certainty. Despitethe enormousadvances
madeby medicine in recentyears, there re
main vast areas, including the sequelaeof
trauma,which aretodayundergoingconstant
study, experimentand thoughtful revision....
[IJn a substantialnumberof individual cases
equally competentand equally honestphysi
cians can and do disagree."Elwood S. Levy,
Impartial Medical Testimony-Revisited,34
TempleL.Q. 416, 419-201961.
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The adversarysystemrecognizesthe limits of
scienceand the difficulty of ascertaining"the
truth" so it providesfor each side of the dis
puteto haveits expertpresentthejudgmentof
sciencethroughthelensof that side’stheory of
the case. The factfinder is immenselybene
fitted.

Qualified professionalswhomakejudgmentare
at times in error or are operating under
misconceptions.Patrick E. Besant-Matthews,
Examination and Interpretation of Gunshot
Injuries in The Pathologyof Trauma2nd ed.
1993illustratesthe dangersof misconceptions:

"Therearethosewhobelievethat exit wounds
are always larger than those of entry; this is
untrue and the misconceptionis a frequent
sourceof seriousinterpretiveerrors.Thereare
several reasonswhy an entrywound may be
largerthanan exist, including:

* Following a contactdischarge,as above, in
which the soft tissuesat theentryaretorn
by in-rushinggases.

* When abullet is yawningas it entersper
hapsbecauseof strikingsomethingen route
to the target.

* Whenan entirebullet entersandbreaksup
with only a portion of it exiting.

* Tangentialentrywoundswith focalavulsion
of tissueandbone.

* Bullets enteringthrough folded or creased
skin but exitingthrougha lesscomplicated
surface.

* Combinationsof the above.

Size aloneshouldneverbe usedas the deter
minant of entryor exit: it is no morethanone
of manyfeatureswhich shouldbe considered.
The size of woundsmustbe recordedcarefully
but the decisionasto whethertheyareof entry
or exit typeis to be madeon the basisof their
total characteristicsand the company they
keep." Id. at 63.

Kentucky Cases

The Kentucky SupremeCourt hasrecognized
the needfor fundsfor a defenseforensicpath
ologist. In Sommersv. Commonwealth,843
S.W.2d 879 Ky. 1992the defendantwascon
victed of two countsof murderand sentenced
to 1000 years.The prosecutor’sexpertswereof
the opinion that the likely causeof deathwas
suffocationprior to the fire.

In holdingthat the"defensedemonstrated‘rea
sonable necessity,’ and was entitled to the
assistanceof an independentpathologistand
an independentarson expert or the equiva
lent," Id. at 885, the Court noted the following
factors:

* "anotherexpertmight well find thecircum
stancesconsistentwith a cause of death
other than intentional suffocation, e.g.,
accidental death resulting from an acci
dentalfire"; Id. at 884;

* "the pathologist’s report was couched in
muchtechnicallanguage,it wasargued[by
the defense]that an expertwas necessary
in order to understandthe report and to
identify anyinconsistenciesor exculpatory
facts." Id.;

* the defendantdeniedcommittingbothkill
ings;

* therewere no eyewitnesses;

* at trial, the prosecutioncalled 6 experts,
includingthechiefmedicalexaminerfor the
Commonwealthandthe coroner;and,

* "the state’switnesseshaddemonstratedan
unwillingness to cooperate with the
defense."Id.

TheCourt alsonotedthatthe defenseindicated
a needfor a forensic pathologistin order to
"effectively investigatethe circumstances,

Thereis a principle which is a bar
against all information, which is
proof against all argumentsand
which cannotfail to keepa man in
everlasting ignorance - that
principle is contempt prior to
investigation.

- HerbertSpencer
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choosea courseof defense,.ross-examinethe
state’switnesses,or challengethe validity of
their opinions." Id.

Sommers distinguishedSmith v. Common
wealth, 734 S.W.2d 437 Ky. 1987wherethe
Court found no error in denyingthe defendant
funds for a pathologist.In Smith,the defen
dantadmittedhe shot andkilled a numberof
people, and the firearms expert cooperated
with the defense.Sommers,supra,734 S.W.2d
at 883. Moreimportantly, the defensein Som
mers"wereat painsto demonstrateto the trial
court the necessity for defense experts."
Sommers,843 S.W.2dat 884.The effectiveness
of the thresholdshowingfor funds by the de
fenseis likely the real differencebetweenthe
holdingof SommersandSmith.

Other Cases

Casesfrom Texas, Mississippi andthe Fourth
and Sixth Circuits agreewith the Kentucky
SupremeCourt’s holding in Sommers.

In Reyv. State,897 S.W.2d 333 Tex.Cr.App.
1995 Johnny Rey was convicted of murder
duringa burglaryandwassentencedto death.

At the endof the first day of testimonyof the
guilt phaseof the trial, the defenseattorney
askedfor appointmentof an independentforen
sic pathologistto assistin preparingandpre
sentingthe defense.Thejudgereservedruling
until the state’spathologisttestified.

The statearguedthat therewasno needfor a
defense pathologist since "the opinion of a
pathologistis not comparableto the opinion of
a psychiatrist"andthereforeunderAkea path
ologistwas not as importantas a psychiatrist
in conveying to the factflnders information
aboutthe defendant’sbehaviorandculpability.
Id. at 337. Becausea "pathologist’sopinion is
basedupon‘concreteobservations’as compared
to the opinion of a psychiatristwhichis based
upon more uncertainvariables,"A.ke is inap
plicable accordingto the state’sargument.Id.
at 338.

Contrary to this contention, the Court found
Ake applicableto pathologistsbecause"path
ology, like psychiatry, is a subspecialtyof the
scienceof medicine.Medicinein anyof its sub-
specialtieseludesmathematicprecision,asevi
dencedby the needfor a ‘secondopinion’ with

regardto anyimportantmedicalquestion."Id.
The Court observedthat "causationor mech
anismof deathareexamplesof importantmed
ical questionsaddressedby pathologiststhat
require more than objective or rote deter
mination." Id.

The defense’stheory of the case in Rey was
that the deceaseddiedfrom aheartattack, not
blows to the head.The defendantconfessed
that he andthe co-defendantsdid not intendto
kill the deceasedbut struggledwith him, kick
ing him in the head,and leavinghim alive as
they fled. The defensehoped"to establishrea
sonabledoubt on the issue of intent and/or
deliberatenessby showingthat [the defendant]
could not haveforeseenthat his actionswould
resultin the deathof the deceased."Id. at 341.
Thestate’spathologistfound that theprevious
openheartsurgeryof the deceaseddid not ag
gravateor directly affect the death.

In support of his motion for an expert, the
defenseattorneyattachedan affidavit of aco
defendant’spathologistwho saidhe disagreed
with the state pathologist’sfinding that the
deathwas causedby the blows. This patholo
gist also found that in all likelihood the
deceasedwouldhavesurvivedtheblowsbut for
his diseasedheart.He alsonotedthat thestate
pathologist did not take notes during the
autopsyandhaderasedthe audio tape of his
observations.Neitherthe photosnorthe report
of the state pathologistdocumentedfindings
aboutthe conditionof theheart,skull or brain
that would allow a pathologistto rule out the
heartas a contributingcauseof death.Id. at
340-41.

Also, the defenseattorney’scross-examination
of thestatepathologistrevealedthat the find
ings of the state pathologistin anothercase
were found to be invalid by anotherpatho
logist.

The Court found that the defense"clearly es
tablishedthat the mechanismof deathwas to
be a significantfactor at trial." Id. at 342.

The Statearguedthat therewas no prejudice
to the defensesincethe co-defendant’spatho
logist testifiedto asmuch. Id. at 342.

Rey determinedthat "the appointmentof an
expertunderAke is not only for that expert’s
testimony" at trial. Id. It is also for an expert
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who helpsidentify the weaknessesin the pro
secution’s case, the strengthsof the defense
case andone who assistsin cross-examining
the state’sexpert. Id. at 343. Reywasentitled
to his own pathologistto provide all theseser
vices. Further, the court found this error so
significantthat it wasnot subjectto harmless
error analysis: "the denial of the appointment
of an expert,consistentwith Ake, amountsto
structuralerror which cannotbeevaluatedfor
harm." Id. at 346.

In Harrison v. State, 635 So.2d894 Miss.
1994thedefendantwassentencedto deathfor
killing and raping a 7 year old. A forensic
pathologistwas a critical witnessat the trial.
His opinionsincluded:

* stabwoundswerecausedby somethingwith
a long taperingpoint andsharpedge;

* an injury wasconsistentwith a downward
blow from the blood-stainedmetal canister
recoveredby the police;

* the vaginal and anal injuries were caused
by the forceful penetrationof apenis;

* the victim was alive and consciouswhen
injured; and,

* strangulationwas the causeof death.
Id. at 897.

Since the defensehad accessto the state’s
expert pathologistprior to trial andhadthe
right to cross-examinehim, the state argued
that the defensewas not entitled to funds to
hire an expert.

Contrary to this contention, the Court held
that the defendantwasentitledas a matterof
dueprocessandfundamentalfairnessto an in
dependentpathologist to rebut the state’s
evidence.Id. at 902. The Court reasonedthat
the state pathologistwas "very important to
the state’scase,"and the expertprovided the
only evidenceon rapeby statingapeniscaused
the injuries. Id. The Court notedthat theex
pert the defensesoughtto employ statedin an
affidavit "that a pathologistcannotdetermine
to a reasonablemedicalcertaintythat a given
injury could only havebeencausedby a human
penis." Id. n.2.

In Williams v. Martin, 618 F.2d 1021 4th
Cir. 1980 the defendantshot andparalyzed
the victim who died8 monthslater. The state
medical examiner believed that death was
causedby a pulmonary embolism resulting
from a thrombosisthat formed in her leg due
to immobilization causedby theparalysisfrom
the gunshotwound.

Defense counsel requestedan independent
pathologistsincemedicalbooks saidthereare
numerouscausesof a pulmonary embolism,
andsince8 monthspassedfrom the shooting
until the death.Thesefacts raiseda complex
issueof medicalcausationin this casewhere
the defensewasself-defense.

The SouthCarolinaSupremeCourt found no
error in denyingfunds for the defenseexpert
since: 1 the autopsy demonstratedto the
highest possible degree of medical certainty
that the gunshotwoundcausedthe death;and
2 there was no showing that anotherpatho
logist would haveaidedhis defense.

The FourthCircuit disagreedandheldthat the
defendantwas denied equal protection, due
processandeffective assistanceof counselby
the failure to be provideda pathologistfor two
reasons.Therewasa substantialquestionover
an issue requiring expert testimony for its
resolution,and the defensecould not be fully
developedwithout professionalassistance.

In Terry v. Rees,985 F.2d283 6th Cir. 1993
the defendantwas sentencedto life for the
murderof a 14 month old girl. Thetrial judge
refusedto give the defensethe fundsto hire a
pathologistto rebut the prosecution’sexpert’s
finding that the deathwas causedby blunt
force traumato the head.

The federaldistrict judge followed the proce
dureoutlinedin Williams v. Martin, supraand
remandedthe caseto the statecourt ordering
it to appoint an independentpathologist to
determinethe victim’s cause of death. That
expertagreedwith the state expert’s finding
and did not support the defenseof an acci
dentalfall. The district judge ruled the error
harmlessandthe Sixth Circuit agreed.

Significantly, the Sixth Circuit stated,"Crim
inal trials are fundamentallyunfair if a state
proceedsagainstanindigentdefendantwithout
makingcertainthat he hasaccessto the raw
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materialsintegralto building adefense.Akeu.
Oklahoma...."Terry, supra,985 F.2d at 284.

While it was ultimately found harmless,the
Sixth Circuit ruledthat "Terrywasdeprivedof
the opportunityto presentan effectivedefense
when he was denied an independent patholo
gist in order to challenge the government’s
position asto the victim’s causeof death." Id.

Conclusion

Greater awarenessby the benchandbar of the
realitiesof forensic pathology will no doubt

lead to more fundsfor defensepathologistsbe
ing authorized,especiallyin view of the Ken
tucky andnationalcaselaw.

EDWARD C. MONAHAN
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Frankfort, Kentucky 40601
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Kentucky Salaries:
fProsecutors vs. fPub& fDefeiulers

A part-time Kentucky prosecutor who can also have a private civil practice starts at $10,000
more than a full-time Kentucky public defender directing a multi-county defender office.

A full-time prosecutormakesover$30,000morethan a full-time public defendermulti-countyoffice director.

A February 15, 1996 letter from the Department of Local Government relates what the salaries for Kentucky Commonwealth Attorneys
and County Attorneys as adjusted for the consumer price index changes pursuant to Matthews v. Allen, 360 S.W.2d 135 Ky. 1962.

Salaries for full-time publicdefendersareset by the Personnel Department. A DPA directing attorney is in charge of a field office which
covers multiple counties and cases in both district and circuit court. Since 1993, the prosecutors salary has increased $5,832. Since
1993, DPA’s directing attorney salary has increased $1,764.

Why the inequity in salariesand why is the inequity so large?

* Pr ciftOrs& Defenders 1996 1995 1994 1993

1 County Attorney
Prosecutorial & Civil Duties

$77,294 $75,361 $73,411 $71,462

2 County Attorney
Prosecutonal Only

$46,376 $45,216 $44,047 $42,877

3 Commonwealth Attorney $77,294 $75,361 $73,411 $71,462

4 Part-Time Commonwealth Attorney $46,376 $45,216 $44,047 $42,877

5 DPA Directing Attorney $36,984
Full-time Starting

___________

6 DPA Directing Attomey $46,376
Full-time, Current Average

35,220 $35,220 $35,220

.1. 1
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Manipulated Medicine:
Understanding SexualAbuse Examinations

Given the difficulties inherentin proving sex
ualabuseof youngchildren,it is not surprising
that when the new sexual abuse prevention
movementgot underway,police and prosecu
torswould hopefor clearmedicalindicatorsof
whether or not abusehad occurred. If a child
showedmedicalevidenceof sexualtrauma,the
thornyproblem of whether ajury shouldcon
vict a personbasedon oneperson’sword over
anotherwould largely be eliminated. Just as
understandablewas the desireof the pediatric
communityto offer a helpinghandin respond
ing to sexualabuseof children.

As earlyas the mid-1970’s,afew doctorswere
looking more closely than ever at the genitals
andanusesof boys andgirls whom someone
thoughthadbeensexuallyabused.What hap
penednextwill, I believe,qualify asoneof the
major medical debaclesof modern times, for
without any evidence a handful of doctors
startedto claim theyhadfound subtle indica
tors, never before appreciated,of genital or
anal trauma.

By far the mostinfluential ofthesedoctorswas
BruceWoodling,afamily physicianinVentura,
California. He claimed that by looking for cer
tain subtleclueshe could determineif trauma
hadoccurred.1A hymen that was too "thick
ened," or hada "rounded" edge,or hadan in
dentation here and a bump there; tiny blood
vesselswhich seemedirregular; or an anus
which seemedtoo relaxed,or hada veinwhich
seemedtoo large-- theseandothervariations
were saidby Woodling to show prior abuse.

Woodling did somethingelsewhich we believe
addedto his appeal.He urgedhis colleaguesto
heightentheir powersof observationby theuse
of a colposcope,a binocular low power 5 to
15x magnifyinginstrumentwhich gavean en
largedview of the analandgenitalregionand
also had an attachment for a camera.2This ex
pensiveinstrument,whichmadeeverythingin
view bigger but did nothing to test whether
Woodling’s claimswerecorrect,gavethe new

sexual abuse examinationsa mystique, but
providedno scientific basiswhatever.

Many of Woodling’s observations,his alleged
"microtrauma," were barely visible to the
naked eye, but when magnified and photo
graphedthey seemedto take on a heightened
significance. Tiny variations of just a few
millimeters,perhapsone sixteenthof aninch,
loomed large indeed. Little bumps became
"mounds." Insignificant depressionsbecame
"fissures"or "healedtears." Paleareasbecame
"scars." Patternsof blood vesselswere saidto
show "neovascularization,"implying that an
injury was in the process of healing. Tiny
bandsof tissuebecame"synechiae,"considered
by Woodling to be scarsleft over from prior
injury.

The fact that no one hadbotheredto take a
magnifyingglassto the genitalsandanusesof
normal, healthy, nonabusedboys and girls
didn’t seemto bother Woodling or his eager
students.Instead,hebecamean overnightsen
sation, eagerlysoughtout by prosecutorsnot
only to testify in trials, but alsoto teachmore
andmore doctors and nurseshow to see the
"microtrauma"which he haddiscovered.

As support for his claims, Woodling offered
only the experiencehe hadgainedin examin
ing childrenbroughtto him in abuseinvestiga
tions. This left unanswered,of course, the
questionof how heknewfrom his experienceif
his opinionswerecorrect.How, in otherwords,
could he know whena child he pronouncedas
traumatizedhad in truth beeninjured? Cer
tainly the legal outcomeof the casewas no
guarantee,for Woodling’s opinion was itself
boundto strongly influencetheoutcome,there-

Leeo1eman
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by provingnothing aboutthe scientificvalidity
of his claims.

Given the climate at the time, no one raised
suchquestions.Woodlingwasassumedto have
what everyonewanted -- the magicmarkersfor
sexual abuse.It was the start of an exciting
new subspecialtyof pediatrics. Those doctors
and nurses who absorbedWoodling’s ideas
were considered,simply by having attended
one of his workshops, authorities on the
detectionof child sexualabuse.

When thesenew recruits went back to their
communities,they trainedothers.Woodling’s
uncorroboratednotions became the conven
tional wisdomamongmembersof newlyformed
sexualexamination"teams,"with namessuch
as SART Sexual Assault ResponseTeam.
They becamethe SWAT teamsof the child sex
ualabusepreventionmovement,with themed
ical firepower to overcomeboth the denials of
child molestersandthe tricks of sleazydefense
attorneys. Law enforcementand child pro
tection agencieswere delightedto acceptthe
central ideabehindsuchteams,that ordinary
physiciansdidn’t havethe skills to recognize
the subtleindicatorsof sexual abuse.

And with few exceptions,those who should
have objected most strenuouslyto theseun
scientificdevelopments,thepediatricians,were
simplytoo frightenedto sayanything.3A polite
refusal was the usual responseon thoseun
usual occasionswhen a pediatriciannot asso
ciated with a sex abuseteam was asked to
examinea child. Reminiscentof the McCarthy
era, no one wanted to be seenas "soft on child
molesters."

Having studied hundredsof examinationre
ports doneby Woodling’sproteges,I haveseen
that rarely do the children being examined
have fresh injuries. Instead,interpretationsof
tiny variationsof analor genital anatomy are
offered, leaving open the question of whether
normal, non-abusedchildren show the same
variationsthat Woodling saidcould onlr come
from abuse.

The leaders of these new medical teams ad
nutted, but only amongst themselves,that
Woodling’s interpretationswerenot supported
by any researchdata. At meetings behind
closed doors, they acknowledgedthe fact that
no one had gathered data on the range of

normalanalandgenitalanatomyin childrenof
different ages.Without such data, everything
Woodling had taught, everything now being
disseminatedin secondand third generation
workshops, and most important, everything
being claimedin expertmedicaltestimonyin
thousandsof criminal andjuvenile court pro-.
ceedings,wasscientificallyworthless,

All acrossthe country doctors andnursesof
feredtestimonythat their collectiveexperience
allowed them to pick out abusevictims. The
fact that they,justlike Woodling,hadno corro
boration, and thereforemight be making the
samemistakenjudgmentsoverandover,rarely
madeany difference in the outcomeof legal
cases.It was the rare defenseattorney who
understoodthe deception,usuallyarguingthat
someoneelseabusedthe child. Sucha defense
was hardly likely to impressa judge or jury,
which had, of course,no chancewhateverto
see throughthe medicalmanipulationsin the
case.

It wasn’t until the late 1980’s, after nearly a
decadeof misinformation,that even a begin
ning was made towardsexposing what was
happening.We arestill at the beginning.

Finding the Way Out

Thebestplaceto begin sortingout thetruth of
the physicalevidencein a child sexualabuse
caseis with the useor misuseof words.First,
while medicalfindings mayin somecasespro
vide importantevidence,only rarely will medi
cal findings aloneestablish that sexualabuse
hasoccurred.Thepresenceof spermor disease
transmittedonly through sexual contact, for
example,showsthatsomeoneis guilty of sexual
abuseof the child.

With theseexceptions,medicalfindingsmaybe
importantbut they do not addup to a "diag
nosis" of sexual abuse.Sexualabuseis some
thing which happens,but doctorsdo not deter
mine if events havehappened,only whether
there is evidence of pathology. Sexualabuse
maybealleged,andif provenis afact. Medical
findingsmayhelpestablishthe fact,but unless
the findings can only be the result of sexual
abuse,thereis no justification for labelingthe
findings as a "diagnosis." Too numerousto
countarethecasesI haveseenin which a doc
tor makes a "diagnosis" of "alleged sexual
abuse."
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Anothermisuseof medicallanguageis the use
of theword "history" insteadof "accusation"or
"allegation." Typically, medical examinersre
peatwhat they hearfrom police, socialwork
ers, parents,or the child, and record this as
the "history." But in medicine,"history" means
informationgiven by the patientwhich is as
sumedto be true, and this informationmay
influencegreatlythe doctor’s conclusionsabout
what is causingthe problem.While it is rea
sonable,for example,for a doctor to acceptat
facevalueapatient’sstatementsof ahistory of
epilepsy,it is obviously not appropriateto do
the samewhen someoneclaims, but others
deny, that a crime hastakenplace.

Statementsaboutabuseareaccusations,which
mayor maynot be true. Sincethe doctor who
repeatsthe accusationis clearly not makinga
medicalfinding, it is highly misleadingto base
anymedicalconclusionson someone’sallega
tions. Labeling accusationsas "history" gives
them the look and feel of medicalvalidation,
somethingwhich is certain to promote in
justice.

This, however,is exactly what is happeningin
many cases.Logic andcommonsensehave, in
fact, been so lacking in many child sexual
abuse casesthat a normal examinationbe
comesevidencefor sexualabuse!This linguistic
tour de force comes about by the useof the
words "consistentwith."

A normal examinationis, of course,"consistent
with" sexualabusebecausefondling andper
hapseven somekinds of penetrationwill not
leave behindany evidence.Evenwith a child
injured by abuse,if the examis done months
later a normal examinationmay only mean
that the injuries havehealedwithout tell-tale
signs. Sexualabusespecialistsare eager,and
appropriatelyso,not to havesuchnormal find
ings convey the impressionthat abusecould
not haveoccurred.

It is true, therefore,that a normalexamination
is consistentwith abuse,but in the samesense
that red hair is consistentwith alcoholism.
Thereis certainlyno reasona redheadcouldn’t
be alcoholic, but it is hardly evidencefor such.
Yet unlessthesethings are pointed out to a
jury, an innocentpersonmay be convictedof
child sexualabusebecauseadoctorwhomerely
is informedofthe accusationandwhoseexami
nationfindings are normal testifiesthat he or

shemadethe following conclusion:"1. History
of sexualabuse,2. Examinationconsistentwith
the history."

WhenI havetestifiedaboutsuchconfusion,the
claimis sometimesmadethat of courseevery
oneunderstandsthatanormalexamsaid to be
"consistentwith" sexualabuseis not evidence
for sexualabuse.Despite such reassurances,
policeandchild protectioninvestigatorsusual
ly fail to understandthe emptinessof such
conclusions,believing insteadthat the exam
iner’s findings supportthe allegationof sexual
abuse.This is boundto profoundly influence
their behaviorduringthe crucial time whena
vigorousinvestigationshould be taking place.

And I ask why, exceptfor reasonsof bias in
favor of prosecution,sexualabuseexaminers
wouldusesuchlanguagewhentheycould sim
ply state,"Normal examination,which neither
confirms nor denies the possibility of sexual
abuse."

Doctors associatedwith the new "sex abuse
teams" havealso causeda lot of confusionby
their misuseof the word "normal." In many
cases,the impressionis left that thereis only
one normal hymen,or one normalanus,when
in fact thesestructures,like the rest of the
body, arenot identical from personto person.
Nosesand earsare not the only partsof the
body which show variations within ageneral
pattern.

If, therefore,anexpertputsup asinglepicture
of a normal child’s genitaliaand arguesthat
this is different from what was seenwith the
allegedvictim, the truthis that no onepicture
could show all the possibilities of a normal
child. The questionsuch testimonyevadesis
whether or not the allegedvictim’s examina
tion findings havebeenseenin childrenwho
havenot beenabused.

This is, of course,what was missingfrom the
beginning. Woodling and all those who so
readily absorbedand thenrepeatedhis inter
pretations,had no evidencefor their claims
becausetheyhadnot botheredto compileinfor
mation on non-abusedchildren. They pre
sumed, to give just one example, that the
uninjured hymen was always thin, with a
smoothrim, but had no good reasonfor sucha
presumption.
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When all else fails, defendersof such claims
often throw anotheringredientinto the stew,
by claiming thattheir medicalcolleaguesin the
sexualabusepreventionmovementagreethat
a particularfinding showsabuse.Consensus,in
other words, is offered as proof.

But scienceis not democracy. Just as one’s
experiencedoesnot guaranteescientific valid
ity, unlessthe experiencehas beencoupled
with corrective feedback,the fact that the new
sexual abuse examiners reach agreement
proves nothing. As will become clear in a
moment,when scientific researchfinally was
done, the consensusborn out of the uncritical
acceptanceof Woodling’s claims,turnedout to
be wrong.

Research:The First Wave

The first studyto look at the rangeof analand
genital anatomyin non-abusedchildren was
done by McCannand his colleagues.4’5The re
sultswere hardly surprising,showingas they
did that hymensand anusesshoweda lot of
variation.As McCannadmittedat a medical
meeting,heandhiscolleagueshadconfusedan
idealized view of genital anatomy with the
variationswhich they shouldhaveexpected.

In brief, McCann showed that every one of
Woodling’s "indicators" of trauma -- from
roundedhymenaledges,to hymenalnotches,to
"neovascularization"or "synecchia,"werebeing
overinterpreted. Instead of being signs of
healedinjuries, they occurredin non-abused
childrenwith a frequencythatmadeit impos
sible to say that only sexual abusecould ex
plain their presence.

Many sexabuseexaminers,panickedby these
findings, argued that McCann’s resultswere
flawedbecausehe couldn’tprove that all of the
children were non-abused.This concernwas
not justified, since at most the inclusion of
somemolestedchildrenwould only meanthat,
for example,insteadof two-thirds of the non-
molestedchildren showing intermittent anal
dilation, the figure might be one half. This
wouldstill showthatintermittentanaldilation
is not limited to abusedchildren, but occurs
just asoften in non-abusedchildren.

Another importantstudywas done by Emans
and her colleagues.6They compared three
groupsof girls: abusedaccordingto a referring

agency;thosewith neithera history of abuse
nor any medical problems; and thosewith his
tory of genitalcomplaintsbut no knownabuse,
Their findings: "The genitalfindings in groups
1 and 3 [abusedvs. nonabusedwith history of
genitalcomplaints]wereremarkablysimilar...
Therewasno difference . ..in the occurrenceof
friability, scars, attenuationof the hymen,
roundingof the hymen,bumps,clefts,or syne
chiae..." Once again, there didn’t seemto be
specificchangeswhichcouldseparatemolested
from non-molestedchildren.

Emansclaimed,however,that shesaw "healed
tears" only in the hymens of the sexually
abusedgirls. But the only othergrouplooking
at normals McCanndidn’t agree.At ameet
ing of his colleaguesin 1988, he said, "When
does normal [hymenall asymmetrybecomea
cleft?I don’t know..."What Emansclaimedshe
could only see in abusedgirls, McCannsawin
nonabusedgirls.

Emansalsoclaimedthatonly the abusedgirls
showedscarswhich ranfrom thehymento the
vaginalwall. Thesewerethe "synechiae"which
Woodling hadclaimedwere from prior sexual
injury. Once again, however, McCann’s find
ings differed dramatically.Ratherthan these
tissue bandsbeing absentin his non-abused
subjects, he told his colleagues, "...in the
literature, they talk about...intravaginal
syneechiae...we saw them everywhere...We
couldn’t find one that we couldn’t find those
ridges..."

Another approachhadasimple, direct appeal.
An examinercould simply measurethe size of
the hymenalopeningto the vagina.Hendrika
Cantwell, a pediatrician in Denver, had
claimedin 1983 thatby doingthison anumber
of girls shehad learnedhow to distinguished
abusedfrom non-abusedgirls. Sheofferedthe
rather remarkableclaim that in girls up to
thirteen years, an openinglarger than four
millimeters slightly largerthan1/8 inch was
strongevidenceof prior penetration.7’6

Once again, the few examinersattempting to
researchthe issuecameup with contradictory
findings. Emans’ study had shown no such
thing, andin an article criticizing relianceon
this typeof measurementshepointed out that
in orderto inspectthe area,the examinermust
apply lateraltractionto the tissuesin front of
vagina. This pulling can enlargeanddistort
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the appearance of the vaginal opening.9
McCannin a different study showedthe same
thing.10

In anotoriousexamplefrom England,theover-
interpretationsof overzealousexaminerscame
to light only after dozens of children were
snatchedfrom their families by local child
protectionagencies.HobbsandWynnein 1986
had written in the British medical journal
Lancetthat anyrelaxationof the anusduring
an examinationwas proof of "buggery" sod
omy.1’ For five months two pediatricians
underthe swayof suchthinkingcanvassedthe
pediatricwards,examiningthe anusesof child
ren who were in the hospital for completely
unrelatedmatters.

Thesedoctorswere so convincedof the Hobbs
andWynneclaimsthatwhenthey sawthisal
legedindicator of sodomydisappearin subse
quentexaminations,andthenrecura few days
later, they assumedthat the children were
beingsodomizedagain.Sincethe childrenhad
beentakenawayfrom their suspectedabusers,
their fathers,the doctorsconcludedthatsome
oneelsewascontinuingto buggerthechildren.
In one case,by the time of the fourth disap
pearanceandreappearanceof analrelaxation,
the grandfather,father,and finally two foster
parentshadall beenaccusedof sodomy.

Before thesephysicianswere finally stopped,
121 children from 57 families hadbeen re
movedfrom their homesandrepeatedlysub
jected to "disclosure interviews." Eventually,
this fraud was exposedby an official inquiry
but not before dozensof children andfamilies
were victims of a brandof governmentalchild
abuseunimaginablea few yearsago.’2

ShruggingIt Off

What I find especiallydisturbingis thediffer
ence betweenwhat the sex abuse examiners
admit at their meetings,and occasionallyin
theirjournals,andwhat theycontinueto do in
legal cases.Take,for example,thefact thatthe
widely readjournalChild Abuse& Neglectwas
so concernedabout thesedevelopmentsthat
nearly an entire issuewasdevotedto thesub
ject of anogenital examinations.Editor and
pediatricianRichardKrugmanwrote the lead
editorial, entitled, "The More We Learn, The
LessWe Know With ReasonableMedical Cer
tainty?"3He admittedthatthe literaturewas

filled with a "panoply of findings," and con
cluded that "The medical diagnosisof sexual
abuseusuallycannotbe madeon the basisof
physicalfindings alone."Whenit cameto inter
pretingvariationsof analor genital anatomy,
Krugmanwarned,"thereareno pathognomonic
[definitive] findings of sexual abuse"andalso
predictedthat "The datapresentedin this is
sueof the Journalmay modify someof these
opinionsin comingmonths,..We may...beasked
to do lesswith what we know in court."

In the sameissue,pediatricianJanParadise
warnedof the dangersof "making a big issueof
a little tissue.""As scientists,"Paradisewrote,
"confrontedwith poorly definedandsometimes
inconsistentinformation, we should reserve
judgment...."4

Neitherthe researchdata now available,nor
the warningsof Krugman,Paradiseor others
suchasEngland’sDavidPaul,havehadmuch
impacton the "sexabuseteams"whichlaw en
forcementand child protectionagencieshave
cometo rely upon.The researchevidencehas
for the most part simply beenignored.

Instead,examinersfrom sexabuseteamscon
tinue to overinterpretminor variationsof ana
tomy. Woodling’s discredited signs of abuse,
from aroundedhymenaledge,to "synechiae,"
continue to be labeled as evidence of past
trauma. At the sametime, a handful of re
searcherscontInue to look for markers of
sexual abuse,but their studiesare plagued
with majorproblems.

Trying Again

Berenson and her colleagues, for example,
studiedthe hymensof nonabusedgirls, first in
newbornsand later in prepubertalgirls.’5"6
Theyfound that hymenal"clefts"werenot seen
in the posteriorhalf of the hymen,and there
foreconcludedthat if suchcleftswerefound in
girls being investigated for possible sexual
abuse,theywere "unlikely to [be a congenital
finding but rathera partial transectionfrom
trauma...."Kernsreacheda similar conclusion
by studying children being investigated as
"suspected"victims, althoughhis conclusions
are suspectbecausehe hadno good way to
know which children had been abusedand
which hadnot.’7
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There is a much neglectedfactor, however,
which in any particular casecan help decide
whether these"clefts" or "notches" can rea
sonably be interpretedas healedtearsof the
hymen. If a hymenalcleft were in fact to be
evidenceof an old tear, the child would have
beenseriously injured at the time of the as
sault. Since most injuries to various partsof
our bodieshealwith no resultingscar, it only
makessensethat an injury which does leave
behindscarringor otheralteredanatomysuch
asa hymenalnotch or cleft wouldbejust that
much more serious.The child who monthsor
yearslatershowswhat someoneclaimsis resi
dual evidence of injury scars, notches, de
creasedtissuewouldat the time of theassault
be bleeding, torn, and suffering from severe
pain. While such a child might in somecases
be too frightened to reveal her abuse,care
takerswould not fail to noticesuch an acutely
injured child.

Of the many hundreds of casesI have studied
in which the hymen is said to show a "notch"
or "cleft," aninterpretationusuallyfollows. The
hymenis saidto havebeensmoothat onetime,
only to havebeenalteredby trauma,and the
resultantirregularity is a "healed tear." In
very few of thesecases,however,hasan invest
igationof thechild’s medicalpastrevealedthat
atthe time of the allegedassaultthe child was
noted to be acutely injured.

This meansthat investigatorswho seek the
truth should obtain the child’s pediatric re
cords. If therecordsshowthatachild nowsaid
to have a "healed tear" or "scar" of the hymen
has no record of a prior medical examination
and no history of bleedingand tearingat the
time of the allegedassault,it is almostcertain
that the "healedtear"or "scar"is simply a nor
mal hymenalvariation which is being overin
terpretedby the medical examiner.

Also, we now havefurther researchevidence
which illustrates in a different way that al
legedsigns of hymenalinjury are usually an
unreliable interpretationratherthanan estab
lishedmedicalfinding. McCannstudiedthree
childrenwho hadsustaineda genitalinjury.’8
These were not children seenmonths later,
with examinersengagingin subjectiveanalysis
of "microtrauma," but children seen immedi
ately after an injury which producedobvious
tearingandbleeding.

McCann’smain finding was that theseinjuries
healedwith little if any scarring. "Although
scartissuehasbeenreported,"McCanncom
mented,"aspart of the healingprocessof gen
ital injuries, there was little evidenceof that
type of tissue repair in thesechildren....even
thedeeplacerationsof theposteriorfourchettes
left little evidence of the trauma they had
suffered."

It follows, then,that if major injurieshealwith
"little evidence,"thosechildren said to show
scarring,months or years later, would have
beenso seriously injured at the time of the
alleged assault,that emergencymedicaleval
uation would have occurred and evidence of
acuteinjury found.

In thisstudy,McCannreportedsomewhatam
biguouslythat while scarringdid not occur, the
hymenwas narrowedwhere healinghad oc
curred. In his conclusion,he writesthat these
changeswere "difficult to detect," and note
worthybecausetheir "subtlety" illustrated"the
challengingnatureof the medicalevaluatorof
the sexually abusedchild." To this we would
add that if the changesfound in children
known to be abusedare this subtle, it takes
little imagination to see how easily normal
variationsof anogenitalanatomyin nonabused
children could be improperly labeled as evi
denceof trauma.

In dozensof casesI have studied, and un
doubtedlyhundredsacrossthe country,awhit
ish streaksometimescalled a "linear avascu
larity," or simply a "pale area" in the tissue
nearthe openingof the vagina,hasbeencalled
a scar.Kellogg decidedto focus on this, noting
that therehadbeenno study to support the
frequent claim that a "midline avascular
streak," "scar," or "white area"was a sign of
past abuse.As she has written, "The causal
relationship of these structures to sexual
abuseremainsobscure."

In Kellogg’s own studyof newborns,obviously
not molested, 25% of them showedsuch a
white line in the midlineposteriorarea.’9What
many were calling a scarwas a normal rem
nant of the developmentalfusion of the two
sidesof the body, somethingwhich occursbe
fore birth, and is seenin other parts of the
body. Cary Grant’schin is probably the most
famousexampleof the fact that amidline cleft
is hardly evidenceof abuse.
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Gardnerdid anotherstudyof nonabusedgirls.’0
She found, "...wide variation amongsubjects
wasstriking,rangingfrom vestibulesthat were
featurelessto others with multiple irregu
larities. Similarly unexpectedwas the high
frequencyof irregularities,manyofwhich have
previouslybeenreportedin studiesof sexually
abusedgirls...." emphasisaddedGardnerem
phasized"...the nonspecificityof many small
findings of thegenitalexamination"andadded
that "physiciansshould not be persuadedto
overinterpretphysical findings for sociolegal
purposes...."

Part of the confusion which prevails in the
literature stems from the fact that so many
studiesarebasedon theassumptionthatchild
ren referred as abused have in fact been
abused.If one reads these studies carefully,
noting not just the conclusionsbut also the
methodology,it becomes clear that children
studiedas "abused" are usually children re
ferredby policeandcaseworkersas "suspected"
victims. Evenwhenthe allegationis saidto be
"founded,’ a careful reading of the articles
revealsthat thereis no reliableway to know
how many of the "molested" children were
actuallymolested.

Marching TowardConsensus

Facedwith suchconflictingdata,aswell as the
very real methodologicalproblemsin studying
abusedvs. nonabusedpopulations,the small
but tightly knit community of child sexual
abuseexaminershas once again tried to use
consensusas a substitute for evidence.We
have already commentedon why agreement
amongdifferentevaluatorsdoesnotnecessarily
demonstratevalidity, especiallyif the evalua
tors are embroiled in such a highly sensitive
and emotional subject, and when the agree
ment is not "blind." That is, whenthe evalua
tOrs lobby each other first, and then decide
what theycollectively think.

Adams,nonetheless,hastried to overcomethe
confusion by taking a poll.’1 "There hasnot,"
she wrote in 1992, "been a formal attemptto
arrive at a consensusamongphysiciansas to
which of thesefindings shouldbe interpreted
as being highly suggestiveor conclusive of
abuse."While the resultsof sucha surveywill
tell us nothingaboutwhat is or is not evidence
of prior anal or genital trauma, becausethe
examinersreceiveinsufficientfeedbackto know

whentheyareright andwhentheyarewrong,
the responsesshouldbe instructivein another
way.

In 1989 1 comparedthe interpretationsmade
on 158 childrensaidto havephysicalevidence
of abuse with what McCann’s data showed
aboutnonabusedchildren." I founda pattern
in which the normal variations shown by
McCannto be unrelatedto prior injury were
theveryonesbeinglabeledin trials throughout
the country as evidenceof prior injury.

Therewasa high degreeof consensusbetween
examiners in the 158 cases; most of them
repeatedwhat they had learnedfrom Wood
ling. This didn’t keepthem from beingwrong,
asMcCann’sdata finally proved.

With Adams’ recentsurveywe canonceagain
comparewhat the examinersagree upon with
what the scientific datashow.Hymenalvaria
tions onceagaintop Adams’ list of allegedindi
cators of trauma. "Laceration," "transection,"
"remnants," and "attenuation" of the hymen
are "suggestiveor clear evidence of abuse."
Genuinelaceration would, of course,be evi
denceof genital injury, but my own study of
cases,aswell as the literature,makesit clear
that this term is almost always used in the
mannerdescribedabove,to interpret anotchor
cleft, even when no acute injury is seen.De
spite warnings like those of Paradise that
examinersshould not make "a big issue of a
little tissue,"they continueto do so.

Adamsnonethelesswenton to proposea class
ification based on her survey, despite some
ratherforthright admissions."Clear guidelines
for examinersas to the significance of ano
genital findings with respectto sexual abuse
haveyet to be developed."What an admis
sion! She also noted that "...controversystill
existswithin the medicalcommunity as to the
significanceof certainanogenitalfindings...."

While admitting that her proposedclassifica
tion system"doesnot representa consensusof
medical expertsin the field of sexual abuse
evaluation,"shenonethelessofferedit asaway
of "determiningthe overall likelihoodof sexual
abuse."She addedthat it was "a systemthat
wehavefoundhelpful." Withoutareliableway
to know how oftenher team’sconclusionsare
accurate, her system might be "helpful" in
creatinga new consensus,and"helpful" in
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assistingprosecutors,but hardly helpful in
gettingat thetruthof sexualabuseallegations.

Adams, andall thosewho confuseconsensus
with evidence,demonstratenot only a profound
misunderstandingof science but also of the
recent history of their own specialty. Before
any studieshad been done, Woodling’s claims
created a consensus.Then studies were done,
andtheydiscreditedthisconsensus.Now some
of thevery personswhoshouldknowbetterare
trying to once again substitute consensusfor
science. There is no reasonto believe that
anotherconsensus,piecedtogetherovera com
mitteetable, will be anybetter.

What the small group of doctorswho do most
of the sexualabuseexaminationsfind so hard
to accept is that the available data indicate
that unlessa child’s examinationshowsacute
injury such as bruising, tearing, abrasion,
contusion, or laceration, one that doesn’t
require a subtle interpretation of alleged
"microtrauma,"thephysicalexaminationis not
going to be helpful in determining whether
abusehastakenplace.

This is repeatedlystatedin child abuseliter
ature, yet routinely ignoredin actual cases,
where examiners continue to label normal or
nonspecific variations as "consistent" with
sexual abuse.

Laboratory Slips

Even laboratory tests, which ought to bring
greaterreliability to thishighly chargedissue,
havebeenmisusedandoverinterpretedin the
name of child protection. Perhapsthe best
known exampleinvolves gonorrhea,an infec
tion which is transmittedby sexualcontact.

The Countrywalk case in Florida, in which
FrankFusterandhisteenagewife Ileanawere
convictedof multiple countsof molestingchild
ren in their home includedevidencethatFus
ter’s sonhadgonorrheaof the throat.Thiswas
the resultof a throatculture takenat Miami’s
JacksonMemorial Hospital. Despitetherebe
ing no evidence that Fustereverhadgonor
rhea,jurorsassumedthat he wasthe sourceof
his son’s infection, and commentedafter the
trial that if Fusterwould ejaculateinto the
throat of his own son, he surely must have
donethe otherterrible things of which he was
accused.

Only after the trial did Fuster’slawyers learn
what studentsof sexuallytransmitteddiseases
were well awareof: the method usedto diag
nosegonorrheawas not reliable.About a year
after testifring in the Fustertrial, about the
way the children hadbeensuggestivelyinter
viewed,I haddonesomecheckingon thethroat
culture by consultingwith specialistsat the
California StatePublic Healthlaboratorynear
the Berkeleycampus.

During the trial, I had told Fuster’sattorney
that he should consult with the Center for
DiseaseControlCDC in Atlanta,but thishad
neverbeendone. I was againbeing consulted
in the Countrywalk case,this time becausea
civil lawsuit was being filed by the parents.
Having studiedevery documentin the case,
andsixty hoursof videotapedinterviewswith
the children I was convinced then as I am
todaythat no evidenceexistedfor anyabusein
theFusterhome.

TheBerkeleyexpertstold me that the method
usedto diagnoseFuster’sson, aquick screen
ing methodwhich hadneverbeentestedfor re
liability by anyoneotherthan researchersin
the pay of the manufacturer,was unreliable.
They told me that in every casewheresuch a
screeningmethodwasused,culturespecimens
should be saved and follow-up culturesdone
usingmoredefinitive methods.I knewthishad
not beendone in the Fustercase;the labora
tory hadsimply thrown out the culturemater
ial after doing the screeningtest.

Finally, in 1988, the CDC published data
whichconfirmedwhat I hadlearnedfrom local
specialists.23Whenspecimensfrom aroundthe
country, said to show gonorrheain children,
were sentto the CDC for more definitive, con
firmatorytesting,morethana thirdturnedout
to be normal organismswhich can look like
gonorrhea on a screening test. Especially
unreliable was the use of these quickie
methodsin throat cultures,preciselywhathad
happenedin theFustercase.

Another exampleof hastylaboratorymethods
involves Chiamydia, which may also be mis
identified if screeningmethods are used in
steadof moredefinitive cell culture methods.’4
Gardnerella, yet anothergenital infection, is
not particularly difficult to detect in the lab
oratory, but has beenmistakenly said to al
ways meansexualabuse.’5Condylomaacumi
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nata are sometimescalled venereal warts but
are not necessarily transmitted through
sex.’6"7"8"9° They are also sometimescalled
genitalwarts,but eventhis maybe misleading
becausethey occur in other sites. If Herpes
lesionsarefound on the genitalsof a child, an
investigationis certainly warranted,but even
the most definitive cell culture testscannot
prove sexual transmission.’°

Inadequatetestingor hastyinterpretationsare
not uncommonin sexualabuseinvestigations.
Investigators should obtain all laboratory
recordsandconsultwith someoneknowledge
able in the microbiology of sexually trans
mitteddiseases.A conversationwith amember
of a "sex abuseteam" is no substitutefor this,
as the Fusterexamplemakesclear.

If laboratoryfindings are overinterpreted,the
impacton the investigationis devastating.All
concernedare nowcompletelysurethat sexual
abusehas occurred, and the sky’s the limit
when it comes to gaining a "disclosure" from
the child. Someof the most abusiveinterviews
I havestudiedweretheresultof anunjustified
medicalor laboratoryfinding whichwassaidto
show sexual trauma or sexually transmitted
disease.This is becauseinvestigatorsandther
apistsnow "knew" that abusehastakenplace
and were absolutelydeterminedto help the
child acknowledgewhat wasassumedto have
takenplace.

In the Countrywalk case,Fuster’sson wasbad
gered endlesslybecausehis interviewer had
the "proof’ of gonorrheaof the throat.Repeat
edlythe boywas told thatsomeonethefather
hadput their penis in his mouth. Over and
over it was stressedthat the laboratoryfind
ings provedthat such a thing hadhappened.
This was the direct result of the failure of
Miami’s JacksonMemorial Hospital to follow
acceptedlaboratorymethods.

Seekingthe Truth

No area of child sexual abuseinvestigations
requiresmore fundamentalchangesin proce
dure than the way medicalexaminationsare
being interpreted. The discrepancy between
what the sexabuseteamsare saying,and what
medicaldata actuallyshows, is so greatthat
police andprosecutorswho truly want to find
the truth in eachcaseneedto reexaminetheir
current trust in, andrelianceupon, the sex

abuse examination teams which currently
dominatethe scene.

One solution would be for police and child pro
tection investigatorsto simply refer the child
ren to pediatricians not associatedwith such
teams.Weknow, however,thatpediatriciansin
the community for the most part will balk at
this; they will simply refuseto get involved.

Here, then, are some other measureswhich
police and child protection agenciescan take
which would allow the samesex abuseteams
to be consultedwhile guarding against at least
someof the problemsdiscussed.

Whena child is seen,the examinershouldnot
be told exactly what sexual acts have been
alleged,only that a careful anogenitalexam
ination is needed.There would then be less
chancefor the examiner’sknowledgeof what
has beenallegedto become a contaminating
factor in the interpretationof the findings.

What would happenif this were done? In a
significant numberof cases,examinerswould
claimto find analabnormalitieswhile thechild
was alleging only vaginal contact, and vice
versa.I saythisbecauseI havealreadyseenit!
While in most casesthe examinersaretold of
the allegationsbefore seeingthe child, occa
sionally this does not happen.In the latter
situation, it is not unusualthat there is no
correlation betweenwhat is alleged by the
child and the supposedabnormalitiesclaimed
by the medicalexaminers.

This doesn’tmeanthat a good medicalhistory
shouldnot be taken, only that someoneother
than the medicalexaminershould recordthe
allegationsandtakethe medicalhistory.Only
after the examinationresults have been re
cordedshouldall partiestry to understandthe
meaningof all the medicalandhistoricaldata.

If examinersdidn’t know which sexual acts
weresuspected,somevery importantresearch
could be conductedat the sametime as child
ren weregiven the benefitof better investiga
tions. I believe that a comparisonof what is
allegedwith what examinersconclude when
not told aheadof time,would put thefinal nail
in thecoffin of credibility currentlyheldby the
examiners so favored by law enforcement
agencies.
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In addition,wheneveran examinationis done,
police or child protectioninvestigatorsshould
insistthatphotographsbetake.Despitehaving
an instrumentthe colposcopewhich not only
magnifies but also allows for pictures to be
taken, sexual abuse examinersoften fail to
take anypictures.

In some communities,medical examinersdo
not have a colposcope, but any good 35
millimeter camera,equippedwith a close-up
lens and close-up flash, will produce photo
graphsshowingthesameinformation.Thereis
simply no excusefor a medicalexaminernot
havingsuchequipment.If prosecutorswereto
adopt a policy wherebyphotographs,just as
much as audio tapesof all interviews, were
required before a casewouldbe consideredfor
prosecution,themedicalexaminerscalledupon
by investigatorswould have no choicebut to
comply.

The insistence on photographswould also
enhanceanotherimportantreform, the need
for a secondopinion. The immediateprotest
that anotheranogenitalexaminationis unfair
even abusiveto the child strikesme as hol
low. McCannandothershaveshownthat these
examinations,if handledwith sensitivity, are
not traumatic to the child. Far more detri
mental is an investigationwhich fails to find
the truth and subjectsa child to repeated
interviews and destroys important rela
tionships.

Thesecondmedicalexaminershould,of course,
not be told about the results of the first
examination.If legitimateindication of abnor
mality exists,it shouldbe found by the second
examineras well as the first. We ask why
secondopinionsare so highly recommendedin
other crucial medical evaluations, such as
diagnosis of cancer, or a decision about
surgery, but so rarely used in this type of
examination,one which is so new, so fraught
with consequence,and so highly charged.

If for somereasonasecondmedicalexamina
tion is not done, anotheroption is availableif
photographswere obtainedduring the initial
examination.A secondexaminer,keptin the
darkaboutboth the allegationsandthe inter
pretations of the first examination, can be
askedto interpretthe photographs.A compar
ison of interpretationsbetweenthe first and

secondopinion would go a long way toward
testingthe reliability of theseexaminations.

I have seenthat when questionedby know
ledgeablepersons,theseexaminersoften shift
their position quite dramatically. Reports
which seemto saythat evidenceof abusewas
found oftenareadmittedlater to showno evi
dencewhatever, once it is clarified that the
"history of sexualabuse"is nothingmorethan
arepetitionof the allegation.Physicalfindings,
likewise, will often be "re-interpreted"as far
less conclusiveif the investigatoror attorney
raisesthe concernsI havediscussedabove.

After acquiringsufficient knowledgeto under
stand the real meaningof examinationfind
ings, you shouldseekanotherexaminationun
less the previousone hasbeeninterpretedas
normal.Be preparedto counterthe argument
that anotherexaminationof the child will be
traumatic.Remindthejudgethatthe child has
alreadybeenput throughmanyinterviews as
well asa medicalexamination,with no oneap
parentlyobjecting,yet onemoreexaminationis
suddenly, once the defenserequestsit, "trau
matic," Acquaintthejudgewith the fact thatit
is not uncommonfor opinionsto differ in a new
field suchas sexualabuseexaminations.

Especiallywhen photographshave not prev
iously beentaken,arguethat this amountsto
failure to collect and preservethe evidence,
and that a secondexaminationwith photo
graphsmight evenleadto a resolutionof the
case,savingthe Court the time andexpenseof
a trial, andthe child the needto testify.

If such a requestis granted,try to find an
examinerwho is not part of the sexualabuse
community.By andlargethe sexabuseteams
will refuseanyway,once they learn that the
defensehasrequesteda secondexamination.
Do not indicateexactly what sexualacts are
alleged.Be surethe child is examinedin both
the prone knee-chestand supine positions,
with photographstakenin bothpositions.Tell
the examinerabout the allegations,and the
findings from the first examination,only after
the resultsof this examinationare recorded,
andinquire aboutanydiscrepancyin the find
ings betweenthe first and secondexamina
tions.

If theserecommendationsare followed, case
after casewill showthat the way examinations
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In October IP%, a group of criminal leleflse litigators will spend
one intensive week at the Kentucky Iepartment of Public
Advocacy’s Trial PracticePersuasionInstitute. Join them.

EVER WISH you hadtime anda placeto considerwhere
you andyour criminaldefensepracticearegoing?Time to
talk to criminaldefenseattorneyslike yourself, to discuss
your practicewith respectedadvocates,to fill gapsin your
practice,education,andacquirenewlitigation techniques?

Well, take the time - one week - and cometo the Trial
PracticePersuasionInstituteTPPI conductedby the
KentuckyDepartmentof Public Advocacy.You will join a
groupof successfulmen and women who have attended
this intensiveweekof devleopmentandwho aremaking
their markwith criminalcasesthey defend.

At theTPPI,you’ll exchangereal-life litigationexperiences
with your colleagues,learning from them as they learn
from you. At theTPPI, youcanbuild anetworkof capable,
talentedpeoplewhom you’ll confide in andlearnfrom all
your life.

Over20 mastercriminaldefenseadvocatesfrom acrossthe
nationserveas coachesduring the week. All aredefense
veterans:innovatorswho havepioneerednew persuasion
theories,strategies,and tools. Theyareteachers,too, and
theysharetheir expertiseandtalk shopwith you, in small
grouppracticesessionsand afterwards.

For your convenience,andto maximize theprogram’srele
vanceto your level, theTPPI is separatedinto three

If you litigate criminal defense
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results: severalyearsof defenserealitiesarecompressed
into a week.

TheKentuckyDepartmentof PublicAdvocacy’sprogramis
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defensepersuaders.We invite you to sendfor information
andan application.Applicationsareduesix weeksbefore
the start of the program. Later applications will be re
viewed on a space-availablebasis. Enrollment is limited.
We expectawaiting list.
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The nextTPPI beginsSunday,October6, 1996,
and ends Friday, October11, 1996. For bro
churesandapplications,pleasetelephone,fax, or
e-mail:

Tina Meadows,Training& Development
Departmentof Public Advocacy
100Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us



Book Review:
Frank Haddad,His ClassicClosingArguments

It is difficult to be objectivein commentingon
a book about a personyou knew and loved.
FrankHaddad,Jr. wasa wonderfulhumanbe
ing and lawyer. Burt Milward’s book on
Frank’sclassicclosingargumentsis asplendid
dedi-cationto the memory of a the greatest
criminal defenselawyerin Kentuckyduringhis
time.

The book will be of greatvalue to all lawyers
whopracticecriminal defenselaw. Its usewill
not belimited to Kentuckysincethearguments
canbe usedasexamplesin anystate andthe
federalcourt system.Thepatternsfor acquittal
were always present in the argumentsby
Frank. Onpage207 of the book, Burt haslist
ed the 14 elementswhich always appearin
every closing argumentby FrankE. Haddad,
Jr. This is an excellentoutline for the criminal
defenselawyer to usein structuringan argu
ment.

Burt pointsout how Frankalwaysstressedthe
presumptionof innocence.During my reading
of the book it broughtbackto me thatwhich I
havealwaysknown: that youcannotstressthe
role of reasonabledoubt too much. Burt has
eventakenthe outlineon page207andshowed
how Frank used it in the trial of Jim Smith
that followsbeginningon page208.This exam
ple will be particularly helpful to the young
lawyer.

The book demonstratesthatFrankwasa mas
ter asa storyteller.Oneis fascinatedwith the
caseas he readsthe argument.You canima
ginehow much moreinterestingit wouldhave
beento haveheardthe argument.In theargu
ments you see how Frank takesthe prosecu
tion’s testimonyandexplainsit awayby either
showing a defenseinterpretationor by refer
ence to defensetestimonythat is morebeliev
able.

Frank’s argumentswerenevercondescending,
arrogant,abusive,hatefulor boring. He spoke
the languageof the jury. While he would dis
cussthe law in the light of thejury instruc

tions he wasamasterat making the instruc
tions sound as if they had beenwritten to
acquitthe defendant,he was never legalistic
in his argument.He spokelike the common
man, althoughhe was an uncommonlawyer,
andwhat he saidwith convictionandfrom the
heart.

Burton Milward, Jr. hasput togetherasplen
did book which shouldbe keptcloseathandby
all lawyerswho practicecriminal defenselaw.
Frankwould be proudof Burt’s effort.

WILLIAM E. JOHNSON
JOHNSON,JUDY, TRUE & GUARNIERI
326 West Main Street
Frankfort, Kentucky 40601
Tel: 502 875-6000
Fax: 502 875-6008

This book is availablefor $25.00 from:
Total Victory Press
P.O. Box 5043
Louisville, Kentucky 40255-0043

E. Johnson
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Governor Paul Patton AnnouncesCreation of the
Office of SexualAbuse & DomesticViolenceServices

CAROL E. JORDAN, M.S., Ex. Director
Office of SexualAbuseand
DomesticViolence Services

Office of the Governor

"Of all of the challengesfacedby this Admin
istration,nonemay be more compelling than
the needwhich we haveto addressthe issues
of child sexual abuse,domesticviolence and
rape." With this statementon April 5, 1996,
Governor Paul Patton announcedcreation of
the Office of SexualAbuse andDomesticVio
lenceServiceswithin the Governor’sOffice. In
recognition of her role as one of Kentucky’s
most outspoken victim advocates,Governor
Paul PattonnamedMrs. Judi Pattonto serve
as a specialadvisorto the work of the Office.

The Office of SexualAbuseandDomesticVio
lenceServiceswill providea coordinatingfunc
tion for the varied victim service initiatives
being undertakenby the PattonAdministra
tion. The Office will provide consultationand
training for programs funded by the state
which provide servicesto victims of child sex
ual abuse,rapeor domesticviolence. It will be
involved in research,in the developmentof
standardsof care,in legislativeinitiatives, and
will be chargedwith providing recommenda
tionsdirectly to GovernorandMrs. Pattonand
to the Secretariesof the Justice,Familiesand
Children,andHealthServicesCabinetson how
the state’ssystemof carefor victims of violent
crime can be improved. The Office will also
serveasa liaisonbetweenthe Executive,Leg
islative andJudicial Branchesof government
in efforts relatedto domesticviolence, child
sexualabuseandsexualassault,

The Governor’sestablishmentof the Office of
SexualAbuse andDomesticViolence Services
follows hiscreationinJanuaryof the Kentucky
Councilon DomesticViolence.Mrs. JucliPatton
will serve as Chair for the Council, with Cir
cuit JudgeJuliaAdams servingasVice-Chair.
Oneof the specificchargesgivenby theGover
nor to his newly createdCouncil is to ensure
effective implementation of the legislation
passedby the 1996 GeneralAssemblyrelated
to domestic violence. This will specifically
include the five bills and one resolution
successfullyproposedby the LegislativeTask
Forceon DomesticViolencewhichworkedover
the past year under the co-chairmanshipof
SenatorJeff Green and then-Representative
LeonardGray.

ThroughTask Force legislation, a statewide
computerizedvictim notificationsystemwill be

- developedwhich will ensurethat any person
who wishesto be notified of the releaseof an
offenderfrom ajail in any countyin the state
will be providedwith that information. This
state-of-the-artsystemwill be onewhich other
stateswill wish to copy as its life savingfea
turesbecomemorewell known.TaskForceleg
islation also codified into state law the full
faith and credit provisions for domesticvio
lenceprotectiveordersfoundwithin thefederal
Violence AgainstWomenAct. It providedfor
penalty enhancementlegislation to increase
the penaltyfor third andsubsequentdomestic
violence assaultsand will allow the court to
establishspecialbondconditionsupon the re
leaseof domesticviolenceandsexualoffenders
to addresstheprotectionneedsof victims. Task
Forcelegislationhasalsosetout broadmanda
tory trainingrequirementsfor judges,prosecu
tors, court clerks, law enforcementofficers,
social workers, spouse abuse center staff,
physicians,nursesandmentalhealthprofes
sionals; strengthenedthe role of victim advo
catesin the court system; and required the
implementationof acertffication programfor
mental health professionals who provided
court-mandated domestic violence offender
treatment.
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** DPA **

24th Annual Public Defender
Training Conference

June 17-19, 1996
Executive Inn, Owensboro,
Kentucky
*Sjnce Sunday, June 17, 1996 is
Father’s Day, our 1996program is
on Monday, Tuesday& Wednesday.

11th DPA Trial PracticePersuasion
Institute
October 6-11, 1996
Kentucky Leadership Center
Faubush, Kentucky

NOTE: DPA Training is open only
to criminal defenseadvocates.

KACDL Annual Conference
November16, 1996
Paducah,Kentucky

For more information regarding
KACDL programs call Linda
DeBord at 502 244-3770 or
RebeccaDiLoreto at 502 564-8006.

** NLADA **

NLADA DefenderManagement
June 13-16, 1996
Baltimore, Maryland

For more information regarding
NLADA programs call Joan
Graham at Tel: 202 452-0620;Fax:
202 872-1031or write to NLADA,
1625 K Street, N.W Suite 800,
Washington, D.C. 20006.

** NCDC**

NCDC Trial Practice institutes
May 19 - June 1, 1996
June 16 - June 29, 1996

For more information regarding
NCDC programs call Marilyn
ilaines at Tel: 912 746-4151;Fax:
912 743-0160or write NCDC, do
Mercer Law School, Macon,
Georgia 31207.

Battered Women’sDefenseConf.
Sponsored by CUR, KDVC, Ky.
PsychologicalAssoc.& DPA
September9.10, 1996
Frankfort, Kentucky
Contact Sherry Curransfor more
information at 502 875.4182.

Upcoming DPA, NCDC,
NLADA & KACDL EducationVirtues & Values

Etched in Stone

Compassion

Wisdom
Learning

Equality

Justice

Service

Community

Truth

Fidelity

Honesty

Conscience
Liberty

Charity

Integrity

Fairness

Trust

** KACDL55

The Advocate now has an electronic mail address. You may reach us at
pub@dpa.state.ky.usvia internet.If youhaveanyquestionsor commentsfor aparticular
author,your commentswill be forwardedto them.

Anyonewishingto submitan article to TheAdvocateelectronically,pleasecontactStan
Cope at 100 Fair OaksLane, Ste.302, Frankfort, KY 40601 or by phone,502-564-8006.
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