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To the degree that individuals
are successful at plumbing
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age. In fact, in shifting mar-
kets, the unexamined life
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FROM THE EDITOR:

Whitewater Reflection.
Too often we behave with
Mark Twain’s observation
as our guide, "The rule is
perfect: in all matters of
opinion our adversaries are
insane.” But there’s another
way to view the thoughts of
others. Professionals who distinguish them-
selves often reflect on their individual work
within its larger context with the help of
others who have differing perspectives. As
defenders we too seldom reflect on our indiv-
idual work, our role in the criminal justice
system and the functionality of the organiza-
tion which employs us. We're just trying to
get the next case resolved.

Thom Allena, an organizational consultant,
who has worked nationally with private busi-
ness, the National Institute of Corrections
and Defenders calls us to a view and practice
of leadership that is important for us to re-
flect on and dialogue about amongst ourselves
and with those of differing perspectives.

The Advocate has asked individuals to provide
a brief comment on Mr. Allena’s article. Of
the 44 persons solicited, 16 or 36% have re-
sponded...the highest response rate The Advo-
cate has ever had to this kind of request. Who
responded and who did not respond may be of
some interest. 12 public defenders, 9 from
Kentucky and 3 nationally, were asked for
their thoughts yet only 3 responded, 2 from
out-of-state. Only 1 of the 9 defenders in
Kentucky gave us their thoughts. Five mental
health professionals were asked and 3 pro-
vided a comment. Twelve judges were asked,
4 responded. We asked 3 prosecutors and 1
offered comments. One of the 3 law school
deans provided his reflections.

Our aspiration is for genuine dialogue to help
us reflect with greater depth so the white-
water we travel as defenders in our own or-
ganizations, the criminal justice system, and
society at large will not dislodge us from more
effective leadership. Please give us your
thoughts for future publication!

Edward C. Monahan, Editor
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'Know thyself was the inscription over the
Oracle at Delphi. And it is still the most diffi-
cult task any of us faces. But until you truly
know yourself, strengths and weaknesses,
know what you want to do and why you want
to do it, you cannot succeed in any but the
most superficial sense of the word.
- Warren Bennis
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Negotiating the Permanent White Water:
Leadership and the Art of Becoming a Change Agent

5 LEADERSHIP PRACTICES

1) Challenge the Process

2) Inspire a Shared Vision

3) Enable Others to Act

4) Model the Way

5) Encourage the v

Organizational Maps
for the 21st Century

Whitewater. Change is most certainly an in-
evitable occurrence in the life of defender
leaders today. Leaders today are being asked to
balance new technology and increasing case-
loads with human concerns of clients and staff,
being frequently asked to do more with less. In
short, we are in what author Peter Vaill calls,
"the permanent white water." The present en-
vironment of chaotic change requires a differ-
ent response from the traditional management
approach of approach-implement-evaluate. This
change is complex, novel, dangerous, and sug-
gests non-stop movement. For leaders this can
be viewed as threatening or can convey a sense
of energy and excitement. Actually things are
only partially under control, yet the effective
navigator of the rapids is not behaving ran-
domly or aimlessly.

Spiritually Smarter. We are called upon to
work, not simply smarter which carries with it
connotations of increased effort, increased tech-
nical knowledge and increased power. Rather,
I raise the somewhat risky idea of working
"spiritually smarter.” It’s risky because of all
the baggage it carries, especially with a group
of liberal lawyers. To work spiritually smarter
is to pay more attention to one’s own inner
qualities, feelings, insights and yearning, or in
short, everything they never taught you in law
school. It is to reach more deeply into oneself
for that which is unquestionably authentic. In
modern organizations this not often easy. In
the future, managing, will become more and
more about being "performing art” where our
greatest tools in leading will find in ourselves
and others.

Relationship Not Things. This collective
aspect of organizations flies directly in the face
of a world view given to us a few hundred
years ago by a fellow named Newton who con-
vinced us that the world (and organizations)
was a machine consisting of interchangeable
parts characterized by rationalism and reduc-
tionism - a focus on things rather than rela-
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tionships. In her cutting edge text, Leadership
and the New Science (1993), Margaret Wheat-
ley, advises that new breakthrough sciences
such as quantum theory tell us a very different
story. In fact, instead of being separate parts,
we are actually all interconnected by under-
lying currents moving toward holism and thus
a system. Matter can be observed only in rela-
tionship to something else. The quantum view
of reality strikes directly against most of our
current notions of reality and many of our
existing paradigms stand on shaky ground.
Some of you are probably wondering, "What's
the relevance of all this science stuff for us?"
The implications for organizations are signi-
ficant. The implications for criminal justice
agencies are enormous. The implications for
defenders groups are, quite frankly, mind-
blowing. Consider this for a moment.

Interdependent. One of the organizing myths
around the work of defenders (and defense
lawyers as well) is that defenders are the
independent voice of the solitarily defendant
standing naked and alone against a machine-
like system of justice. For most defenders, it is
indeed a frightening thought to ponder the pos-
sibility of actually being connected or related to
a prosecutor, a judge and god forbid, a correct-
ional officer. Defenders are different and many
of us have convinced ourselves of this. We are
perhaps unique, but not different. For much of
defender work time is spent continuing to act
as if we are not really connected to others
within a system. The adversarial model only
serves to reinforce this belief. After all, isn’t
the justice system the very machine Mr. New-
ton most likely had in mind when he postu-
lated his theory. The prices defenders frequent-
ly pay for holding this myth is often tendered

in separation and isolation. Defenders are often
not seen as full players. Let’s face it, public
defenders are not usually the first ones invited
to the policy making or budgeting table and are
often not the first names to emerge when judi-
cial nominations surface.

I will go a step further, and hopefully it will
not be too far down the slippery slope, and of-
fer prima facie evidence that one of the anchors
of our machine is rapidly becoming obsolete:
the adversarial model. Let us reflect on ex-
cerpts from a recent column titled A Proposal
for "True’ Legal Reform by respected columnist
Chuck Green that appeared in the May 21,
1995 Denver Post.! Some of you will be dis-
turbed by it. Some will find it amusing. Hope-
fully most of you will be provoked in some
respect.

"Instead of administering an oath of witnesses,
we need to issue them an advisory. It would go
something like this:

Judge: Good morning, Mr. Smith.

Witness: Good morning, sir.

Judge: Do you realize that your appearance
here today has nothing to do with the truth,
the whole truth and nothing but the truth?
Witness: Yes, sir, I do.

Judge: Do you realize that you are nothing but
a tool of the attorneys in this case?

Witness: Yes, sir.

Judge: Do you realize that you will be allowed
only to answer the questions asked of you by
the attorneys, and that any answer you provide
will be strictly limited to what the attorneys
want to hear, and you are not to stray from
their script?

Witness: Yes, sir.

Mr. Allena’s summary of leadership behaviors should be helpful to those who seek to be
proactive in our justice system, but I must take issue with him on two points.

First, I disagree with Mr. Allena’s assertion that the adversarial system is "rapidly
becoming obsolete.” I realize that mediation, arbitration, Drug Courts and other programs
designed for parties in both civil and criminal cases are non-traditional, but they are
merely pendant and supplemental to courts, and will not replace the traditional

adversarial system.

Secondly, I strongly disagree with his assumption that public defenders are "often not
seen as full players" in the criminal justice system. I am not familiar with his experiences,
but in Kentucky our public defenders play an important and active leadership role in the
criminal justice system, which is recognized by the other system participants.

-Judge James E. Keller, Fayette Circuit Court, Chief Judge
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Judge: If you have information or facts that do
not fit into the preconceived theories of the
attorneys, you have an obligation to keep those
facts to yourself. Do you understand that?
Witness: Yes, your honor.

Judge: Do you realize that any information you
offer in this case is subject to distortion,
misrepresentation and interpretation by the
attorneys at any time, but particularly in their
closing statements?

Witness: Yes, your honor.

Judge: Do you understand that if you attempt
to offer any information - regardless of the
truth or importance of that information - that
is not specially elicited by the attorneys in this
case, it will be disallowed and you will be
subject to a charge of contempt?

Witness: Yes, your honor.

Judge: Do you realize that you are not to vol-
unteer any information to this court, no matter
how valid and no matter how truthful it might
be unless the attorneys ask you a specific
question intended to prompt your response?
Witness: Yes, your honor. 7
Judge: Do you accept the fact that you are not
a witness in this case, whose obligation is to
tell the whole truth, but rather that you are
merely a pawn of the attorneys, to be manipu-
lated at their will?

Witness: Yes, my lord.

Judge: Do you understand that any testimony
you offer is secondary, in the eyes of the jury,
to the theatrics of the attorneys - their man-
nerisms, their inflections, their demeanor, their
cute tricks, their antics, their egotistical
showmanship? -
Witness: Yes, my lord.

Judge: Do you understand that this isn’t an
exercise in seeking the truth, but rather a
contest of determining which attorney is the

most adept at excluding the truth from this
case?

Witness: Yes, my lord.

Judge: Do you accept the premise that this
isn’t a forum for justice, but instead this is a
forum for the attorneys to compete for the prize
as the most cunning, the most entertaining and
the most likable?

Witness: Yes, your excellency.

Judge: Do you promise to tell only part of the
truth, the part that the attorneys want the
jury to hear, and nothing but what the
attorneys ask for?

Witness: Yes, your excellency.

Judge: If an attorney distorts your testimony,
do you agree to remain quiet and not to speak
until and unless you are asked to speak?
Witness: Yes, your exéellency.

Judge: Do you understand that I am an attor-
ney, and that I am supreme, and that you will
not testify about anything that you saw, or
anything that you heard, or anything that you
know, unless I deem it to be important?
Witness: Yes, your excellency.

Judge: Do you accept your role here today as
the least important of all the players on this
stage, that you are nothing but a pawn of the
system, a prop in the scenery?

Witness: Yes, your excellency.

Judge: Do you understand that the jury does
not need to understand your testimony, as long
as it contributes to the sham being perpetrated
by the lawyers in this case?

Witness: Oh, my God, yes.

Judge: You may be seated, Mr. Smith. Bailiff,
you may bring in the jury. Tell the producer of
Court TV we're ready to roll. The next commer-
cial break will be at 10:45. By the way, Mr.
Smith, try to remember not to look direetly into
the camera."

Allena gets it right. The behaviors and commitments he argues for are genuine antidotes.
They offer real relief to leaders seeking to avoid chronic organizational diseases: reducing
vision to mechanism, elevating system at the expense of relationship, eradicating spirit
in favor of routine. Allena distinguishes the leader’s middle way: between the utter
cynicism that nothing is worth conviction and the extreme skepticism that nothing can
be known for sure. Call his approach principled pragmatism, quality leadership, team
empowerment or something else; it works. Just ask anyone who has experienced this kind
of leadership first hand. Anything less simply won't do.

- John Bugbee, Governmental Services Center
Frankfort, Kentucky
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I suspect that, as sarcastic and caustic a
thought it may be, it is a perspective that is
becoming increasingly shared by citizens across
the country. We can no longer afford to be so
arrogant as to dismiss this thinking as either
uninformed or unenlightened. As leaders, we
are being called to be more proactive and less
reactive and defensive.

The Challenge of Leadership

What kinds of leadership are called for to
navigate us into the 21st century. One of the
more refreshing ideas comes to us from James
M. Kouzes and Barry Z. Posner who co-auth-
ored, The Leadership Challenge: How to Get
Extraordinary Things Done in Organizations
(1987). Kouzes and Posner set out to study
what made leaders successful and went about
doing it in a radical manner: they looked at
leadership through the eyes of the follower.
What they discovered was that leadership is
not a title or a position in an organizational
hierarchy. Simply put, leadership is a behavior
and that behavior is observable and visible.
Furthermore, the leadership behavior they
found in successful organizations was practiced
at every level of the organization. It was not
something reserved for occupants of the pent-
houses. And most importantly, they discovered,
leadership is relational.

The leadership challenge in the 21st century
for defenders will be to "reinvent” yourselves.
To ignore this challenge will mean disastrous
consequences. I envision leadership in the next
millennium will have a lot less to do with
politics and political connections and a lot more
to do with vision, values and principles. Less
concern with power and more attention to out-

comes and results. Less use of deceit, manipu-
lation and fear and more about open and hon-
est communication and mutual trust. Less hier-
archy and more high performance teams. Less
coercion and more participation. Less need for
control and more willingness to be vulnerable.
Less interest in winning, losing and being
adversarial and more win/win, partnership and
collaboration approaches. Less "deal making”
and more commitments to holistic forms of jus-
tice. Less tolerance for "getting clients off" and
more interest in healing offenders, victims and
communities.

Here are the five leadership practices and ten
commitments that successful leaders make to
their organizations given to us by Kouzes and
Posner:

1) Challenge The Process

Defenders by their very nature have always
been extremely adept at challenging the sys-
tem and processes through which it operates.
The problem is the processes we have chal-
lenged are usually someone else’s and rarely is
it ever our own. Until now, it's been easy to see
others (i.e., police, prosecutors, judges, cor-
rectional systems) as "the problem.” What we
know about successful leaders is that they con-
stantly challenge what they are doing and
their assumptions about what they are doing.
Most importantly, these leaders frequently ask
questions like:

& "How can we be even more effective at what
we are doing?"

& "What will it take for me to become a more
empowered leader?

It is encouraging to realize that members of the legal profession are interested in
developing improved leadership practices. All such systems should be carefully evaluated,
and those that are beneficial should be adopted and those that are fruitless should be
abandoned.
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Their beliefs about challenging does not stop
there. They actually encourage their people to
challenge the process as well. They act as if
their staff have valuable contributions to make
to the organization. There are two commit-
ments that leaders make in the practice of
challenging the process:

A) Search out challenging opportun-
ities to change, grow, innovate and
improve -

¢ Treat every job as an adventure.

¢  Question the status quo and how "we
do things around here."

¢ Go out and find something that is
broken and fix it.

¢ Encourage innovation.
¢ Make the adventure fun.

B) Experiment and take risks and
learn from accompanying mistakes

¢ Encourage people to risk failure and
model this yourself.

¢ Create an innovators Hall of Fame.
¢  Set up experiments.
¢ Honor and reward risk-takers.

¢ Become an agent for change within
your own organization.

2) Inspire a Shared Vision

Few defenders systems in my experience func-
tion using a vision or mission driven approach.
Programs with vision statements invest little
energy in communicating the vision to staff,
clients and stake holders. Living the vision is
yet another story. Without a meaningful vision
or purpose, direction is often something that is
dictated by someone else. It is not unusual
then to have the experience of having a court
or legislature determine our future for us. The
word "vision" evokes powerful images and pic-
tures that invite us "to see" the future. One of
the most critical roles of leaders today is vision
crafting. The visions they create need to be
positive and inspiring and shared and sup-
ported with staff. The journey toward vision
will provide energy and clarity that permeates
the entire organization. Leaders who success-
fully practice inspiring a shared vision make
the following two commitments:

A) Envision an uplifting and ennob-
ling future

¢ Honor your shared history through an
organizational” lifeline.”

¢ Determine what you want and encour-
age others to do the same.

¢ Write an article about how you have
made a difference. Act on your intui-
tion occasionally.

¢ Become a futurist and practice looking
into the future.

Machiavelli observed in The Prince that, "It must be considered that there is nothing more
difficult to carry out, nor more doubtful of success, nor more dangerous to handle, than
to initiate a new order of things." It certainly takes courage for anyone to risk initiating
change of any kind in our tradition-bound criminal justice system. Mr. Allena’s discussion
of the leadership practices identified by Kouzes and Posner is equally relevant to the field
of corrections. Leaders are judges more by what we do than what we say. As Machiavelli

pointed out, creating change is not easy, but the commitment to action over mere rhetoric
significantly increases the likelihood of success.

- Doug Sapp, Commissioner
Department of Corrections
Frankfort, Kentucky
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B) Enlist others in a common vision
by appealing to their values, hopes
and dreams

¢ Identify your stake holders and consti-
tuents.

¢+ Find the common ground.

¢  Write and deliver a five minute "stump
speech.”

¢ Be positive and optimistic.
¢+ Be genuine.
3) Enabling Others to Act

Contrary to popular Western beliefs leaders
cannot do it alone. It takes partners to get
extraordinary things done in organizations.
Leaders build teams with spirit and cohesion,
teams that feel like family. They seek to in-
volve others in planning and decisionmaking
and in effect, make others feel like partners
and owners rather than hired hands. Most im-
portantly they understand the need to develop
collaborative goals and cooperative relation-
ships. They often view adversarial and compe-
titive approaches to resolving conflict as an
outdated models. Leaders who effectively en-
able others to act are committed to:

A) Fostering collaboration by promot-
ing cooperative goals and building
trust

¢ Involve people in planning and pro-
blem-solving.

¢ Focus on gains not losses.

¢ Be arisk-taker when it comes to trust-
ing others.

¢ Create a climate of trust.
¢ Always say "we."

B) Strengthen others by sharing infor-
mation and power

¢ Get to know people and demonstrate
genuine concern.

¢ Make heroes of other people.
¢ Use your power in service to others.

+ Enlarge other people’s sphere of influ-
ence.

¢ Keep people informed.
4) Modeling the Way

Leaders need a guiding set of principles and
values by which staff, clients, stakeholders and
even adversaries ought to treated. These prin-
ciples make the organization distinct and uni-
que. It sends a clear message to others about
what we stand for and provide a visible base-
line for "walking our talk.”" However, it’'s more
than just words and phrases. Leaders show
others by th=:- own example that they live by
the values they profess. This is how they gain
credibility with others. In modeling the way,
leaders practice the following two commit-
ments:

Change creates opportunity and excitement. Embrace change as a clarion call for
innovative and enthusiastic leadership. Now that's a message!

Allena’s leadership dicta: Change now happens at an irregular rate as a continuous,
unpredictable process rather than as an occasional event. An individual/organization
profits from an explicit game plan and the energy and operationally defined details for
implementation of actions within a community of support (the team). You "walk the talk."

Remember to listen to your inner self, take your emotional pulse often, and celebrate
accomplishments.

Not a bad mission statement to use when fate dictates that we must leave the safe harbor
of familiar routine and organizational structure. With such an attitude/itinerary the NEW
is greeted with hopeful anticipation and is welcomed.

- William D. Weitzel, M.D., Lexington, Kentucky
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A) Set an example for others by be-
having in ways that are consistent
with stated values

¢  Write a tribute to yourself.

¢ Write a leadership credo and publish
it.

¢  Write a tribute to your organization.

¢  Audit your actions.

¢ Be a storyteller.

B) Plan small wins that promote con-
sistent progress and build commit-
ment

¢ Make a model.

¢ Take one hop at a time and bench-
mark.

¢ Reduce the cost of saying "yes.';

¢ Give people choices and make the
choices visible.

¢ Use a natural diffusion process.
5) Encouraging the v

Getting extraordinary things done in defender
systems is hard work and successful leaders
inspire others with hope and courage. Leaders
give heart by visibly recognizing people’s
contributions to the common vision and letting
them know about the value of their contribu-
tions to the organization. Leaders find ways to

celebrate accomplishments and acknowledge
milestones. And just what sustains leaders?
The answer is found in one word and that one
word is rarely uttered in our workplaces:
“love." Leaders are in love with their people,
with the work of the organization, even their
clients. Encouraging the heart focuses on the
following two commitments:

A) Recognize individual contributions
to the success of every project

¢ Develop measurable performance
standards.

¢ Install a systematic process of
rewarding performance.

‘¢ Be creative about rewards.

¢ Let others help design non-monitary
compensation.

¢ Go out and find people who are doing
things right.

B) Celebrate team accomplishments
regularly

¢  Schedule celebrations.

¢ Be a cheerleader - your way.
¢ Reframe failures.

¢  Secure your social network.

¢ Stay in love.

Although I do not particularly accept the idea that the changes we experience today are
any more traumatic or chaotic than change at any point of human history, I do believe
that all of us must search for our personal and professional methods of adapting to the
changes which characterize our society today. I also believe that the lone figure who can
ride into town and cure its problems is a wonderful plot for the movies but not very
helpful in organizations. The ability to develop a strong consensus throughout an

organization is important to the growth of any organization. This can only happen when
everyone is treated with respect and dignity which is evidenced by listening to every
person’s goals and aspirations for themselves and the organization. This is not a very new
nor radical concept and is certainly as old as the "Golden Rule.” Sometimes the oldest and
simplest ideas are the most difficult to remember to do.

- Paul F. Isaacs, Director, Administrative Office of the Courts, Frankfort, KY
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Beautiful Mermaids. I would like to close
with a story that comes to us from, in my opin-
ion, one of the greatest management texts of
our times, All I Really Need to Know I Learned
in Kindergarten: Uncommon Thoughts on Com-
mon Things (1986), by Robert Fulghum. Itis a
story which reminds us that we need not sacri-
fice our uniqueness in order to be a player in
the game.

"Giants, wizards, and dwarfs was the game to
play.

Being left in charge of about eighty children
seven to ten years old, while their parents were
off doing parenty things, | mustered my troops
in the church social hall and explained the
game. It's a large-scale version of Rock, Paper,
and Scissors, and involves some intellectual
decisionmaking. But the real purpose of the
game is to make a lot of noise and run around
chasing people until nobody knows which side
you are on or who won.

Organizing a roomful of wired-up grade-
schoolers into two teams, explaining the rudi-
ments of the game, achieving consensus on
group identity - all this is no mean accomplish-
ment, but we did it with a right good will and
were ready to go.

The excitement of the chase had reached a crit-
ical mass. I yelled out: "You have to decide now
which you are - a GIANT, a WIZARD, or a
DWARF!"

While the groups huddled in frenzied, whis-
pered consultation, a tug came at my pants leg.
A small child stands there looking up, and asks
in a small concerned voice, "Where do the Mer-
maids stand?”

Where do the Mermaids stand?

A long pause. A very long pause. "Where do the
Mermaids stand?" says 1.

"Yes. You see, [ am a Mermaid.”

"There are no such things as Mermaids."

"Oh, yes, I am one!"

She did not relate to being a Giant, a Wizard,

or a Dwarf. She knew her category. Mermaid.
And was not about to leave the game and go
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over and stand against the wall where a loser
would stand. She intended to participate,
wherever Mermaids fit into the scheme of
things. Without giving up dignity or identity.
She took it for granted that there was a place
for Mermaids and that I would know just
where.

Well, where DO the mermaids stand? All the
"Mermaids" - all those who are different, who
do not fit the norm and who do not accept the
available boxes and pigeonholes?

Answer that question and you can build a
school, a nation, or a world on it.

What was my answer at the moment? Every
once in a while I say the right thing. "The Mer-
maid stands right here by the King of the Sea!"
says 1. (Yes, right here by the King’s Fool, I
thought to myself.)

So we stood there hand in hand, reviewing the
troops of Wizards and Giants and Dwarfs as
they rolled by in wild disarray.

It is not true, by the way, that mermaids do

not exist. ] know at least one personally. I have
held her hand."

THOM ALLENA
Allena & Associates
4520 Hooker Street
Denver, Colorado 80211
Tel: (303) 455-8601

FOOTNOTES
'Reprinted with permission by Chuck Green, Denver Post.

2From the book All I Really Need to Know I Learned in
Kindergarten by Robert Fulghum, Copyright © 1988 by
Robert Fulghum., Reprinted with the permission of Villard
Books, a division of Random House Inc. :

Since 1984, Thom Allena has been the Managing Partner of
Allena and Associates, a private consulting firm provid-
ing training and consultation to groups and organizations
across the country. The firm is recognized for its dynamic,
facilitative approaches to leadership, team and partnership
development, community-building, conflict resolution, and
personal /organizational change. Since 1991 Thom has
served as a member on a team of consultants at the Nation-
al Institute of Corrections which designed and presented a
nationally acclaimed change management seminar entitled:
Managing Change. The seminar has been presented to in-
stitutional and community corrections teams from across
the country. He is also a co-creator of a five-day leadership
seminar entitled Managing With Heart, which since 1990,
has been offered in conference centers across the country.



The seminar is known for its "whole person” learning ap-
proaches which support people in transforming the their
leadership styles, values and practices leading to shifts in
workplaces. Thom is a Former Assistant Chief of Judicial
Education for the New Jersey Administrative Office of the
Courts (1983)-84); former Training Associate for the Na-
tional Council on Crime and Delinquency (1979-82); re-
ceived M.S. in Criminal Justice and Public Administration
from San Diego State University (1978); former investigator
with New Jersey Public Defender (1973-76). He received
B.A. in Political Science from Niagara University in 1972,

In Kentucky, Thom has facilitated the development of the
Jefferson County Alternative Sentencing Program, and has
trained judges, prosecutors, probation and parole officers
and defenders at programs in Louisville and Covington.
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Defenders like prosecutors are compelled to
work within a system that someone else
has created. We follow tradition, rules,
procedure and schedules that are dictated
but increasingly we respond to limitations
on time. We comply with dictates but only
to the extent that time permits.

This article poses the question, do we sim-
ply continue to react or do we lead our
system of justice in a new direction?

A lecturer at one of our conferences once
stated that lawyers never want to be
caught sitting at their desk doing nothing
other than thinking. We have spent a major
portion of our life developing a brain,
learning law and how to apply it but we
think it inappropriate to be caught reflect-
ing on these skills.

Certainly there is a time for adversarial
encounters but we must look for opportun-
ities to communicate and join together with
leadership directing a better way to insure
that the "system” serves both defendants
and victims.

For all of us who make a career in criminal
justice, the toll on our personal lives is
increasing. Individuals cannot long endure
the mounting pressures and continue to
serve clients to the best of our abilities.
Change will come. The question is who will
define the future? Those of us who know
the system best or others who fill the void
in leadership created by us who attend to
immediate problems rather than systemic
problems.

- Thomas V. Handy
Commonwealth Attorney
London, Kentucky

As you no doubt suspected, I found a good deal in
the article with which I can wholeheartedly agree,
as well as a number of observations and
suggestions which I believe all of us in the justice
system would do well to ponder. I was
particularly struck by Mr. Allena’s comments
concerning the interdependence of all of us
involved in the criminal justice system, and the
fact that "[D]efenders are often not seen as fully
players.”

As to this latter comment, I'm afraid that while it
was not really true in the early years of our
public defender system, it is probably more true
today than most of us would like to admit. While
I am not sure why, I have perceived over the
years a ten-dency among some engaged in public
defender work to take on an attitude that it'’s me
and my client against the world. This romantic
notion may be a morale builder to overworked
and underpaid de-fense attorneys, but it is
neither a true nor ulti-mately productive idea and
all too often predisposes to self-righteousness. I
am afraid it has led some public defender
lawyers, who in times past might have been
involved leaders in local civic organiza-tions and
the local and state bar, to eschew such
involvement and then inevitably to be seen as not
being "full players.”

Mr. Allena’s observation about the "adversarial
model” is all too true. Many of us lawyers have
this model so ingrained in us that we remain
adversar-ial even when, if we thought about it, a
different approach would likely better serve our

client's cause of any cause we might be
advocating. An extensive knowledge of law and
procedure does not always equate with wisdom
and that understanding of people needed by a
truly effective advocate.

Some of what Mr. Allena has to say is
reminiscent of advice given to me by the late
Frank E. Haddad, Jr. shortly after ] was sworn in
as State Public Defender. I never knew a more
effective or capable criminal defense attorney
than Frank, or one who appreciated better the
interdependence of the vari-ous components of the
criminal justice system and how to employ them
all for the welfare of his clients. Frank, himself,
a very respected and influ-ential member of the
legal profession and his com-munity, warned
against those of us int he new sys-tem, allowing
ourselves to become anything less than the "full
players” we were in the legal system.

1 may have told you this before, but some weeks
later I noticed that certain members of the
Attorney General's staff customarily joined
mernbers of the old Court of Appeals for lunch in
a small room at the state cafeteria. Thinking of
Frank’s advice, I decided to join them without an
invitation. I still don’t believe I had the nerve to
do this, but I was well received and continued
often afterwards to en-joy the company of these
folks at lunch and to be a player at that table at
least.
- Anthony M. Wilhoit, Chief Judge
Kentucky Court of Appeals
Versailles, KY
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G.K. Chesterton wrote that St. Francis of
Assisi was able to realize his great visions
because he saw the world "upside down."
Such a perspective might serve as well in
the 1990’s.

Thom Allena reminds us that we need to
approach our work with intelligence, com-
passion, and purposiveness. Most people --
even lawyers -- remain “victims" of the
organizational systems wherein they work.
In this way they parallel and enact the rig-
id, often unmerciful, role-relationships
found in the criminal justice system, espec-
ially the offender-victim transaction.

Allena urges us to transcend these "adver-
sarial” roles through individual actions that
lead to team and organizational commit-
ments. These are:important reflections that
merit careful consideration and bold experi-
mentation.

I would add two caveats. First, individual,
small group, and organizational changes
are often terribly difficult in the context of
microsystems driven by impersonal political
and economic forces. Therefore, such efforts
require great patience and long-term per-

spective. Managers must be ready to wait
as well as to take decisive action. Second,
all organizations need cohesive predict-
ability as much as they require innovation.
A sense of balance and timing are also cru-
cial for successful management.

- James J. Clark, Ph.D.
College of Social Work
University of Kentucky
Lexington, Kentucky

I thought Mr. Allena’s article was excellent!
He forces us to realize that, more often
than not, the toughest enemy we fight in
improving representation for our clients is
ourselves. Until we as defenders are willing
to step out of our "this-is-the-way-it's-
always-been done," comfort zone, both our
clients and our society will continue to miss
all that might have been."

- Cathy R. Kelly
Director of Training
Missouri State Public

Defender System
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Mr. Allena’s article contains some important
points to consider for the management of a public
defender office.

Mr. Allena is correct when he notes that we can-
not view ourselves as isolated and separated from
the rest of the criminal justice system. Only by
becoming actively involved in the legislative
process, both as to specific criminal legislation
and our budgets, can we truly represent all of our
clients’ needs. We must also make ourselves
active in the community in order that we can be-
come familiar with the agencies available to help
our clients and those agencies can become fami-
liar with our particular clients’ needs.

I would take exception with Mr. Allena’s notion
that we should consider the adversarial process
obsolete. A client’s right to trial where she is
effectively represented is still the greatest pro-
tection against the conviction of an innocent
person. As public defenders we should work in
our communities to cure the misperceptions of the
criminal justice system demonstrated in Mr. Al-
lena’s article, but we should in no way accept the
notion that the adversarial system is obsolete.

The strength of Mr. Allena’s article comes in its
recitation of five (5) leadership practices and ten
(10) commitments that successful leaders make to
their organizations. Essentially Mr. Allena gives
us ways to energize ourselves as managers and
energize our public defenders and support staff
towards the commitment to excellent repre-
sentation.

In our office, with the help of Ed Monahan and
Vince Aprile, we have been implementing many
of these ideas with good success. We have created
representatives meetings where the secretaries,
investigators, and attorneys have a strong voice
in setting policies and procedures for the office.
‘We have weekly brainstorming meetings where
all employees who are able to attend offer ideas
on our cases, and thus become informed and ex-
cited about our cases. We have death penalty
teams involving secretaries, investigators, and
attorneys. Thus everyone becomes familiar with
the case and excited about saving the client’s life.
We created a continuing legal education commit-
tee and empowered them to bring speakers into
our office. This has resulted in very informative
meetings. These are just some of the ideas we
have tried, and we certainly will continue to
experiment with ideas to help us energize our-
selves toward the goal of quality representation.

1 urge managers to consider experimenting with
the ideas in Mr. Allena’s article. The results are
worth whatever pain changing might create.

- Mark E. Stephens
District Public Defender
Knoxville, Tennessee




Dynamic organizational change does not re-
quire inaccessible funds or technology, so
Thom Allena recognizes in his article, Nego-
tiating the Permanent Whitewater. Instead,
Allena reminds us that people, rather than
machines, have always been the force
majeure behind meaningful change.

The article suggests that managers must
not only emphasize but build and expand
positive reinforcements in daily operations,
whether by compliment, example or direc-
tive: the standard expected must mirror the
standard demonstrated. While a seemingly
oversimplified solution, Allena nevertheless
proffers that positive managerial attitude
"enables,” enables the managers, the em-
ployees, the judicial system itself. The abil-
ity to recognize, tolerate and build upon in-
herent individual differences provides the
key to managerial success in the defender
system. Allena’s approach provides a simp-
le and common sense avenue for change
and improvement in the legal system.

- Judge Martin E. Johnstone
Court of Appeals of Kentucky
Louisville, Kentucky ’

The longer I do this work, the more I value
the spiritual lessons it offers. We meet with
people at the biggest crisis of their lives.
Often the power of the State seeks to crush
them. We, to the extent we are successful,
throw ourselves between the State and our
clients. We often feel ground up by the
power of the State. We see others around
us become dispirited and leave the work.
We ourselves often question how long we
can continue. At each of these crises, val-
ues, principles, ethics, and conscience need
to be brought to bear. Only through con-
science can we navigate through these diffi-
cult times. Only by knowing what we stand
for can we assert what is right for our
clients. Only by keeping our eye on our
mission can we bring healing to broken sit-
uations. While we should resist bending to
the latest "management-speak,” at the
same time we need to become familiar with
spiritual and value laden concepts so that
we can continue to do this important work.

- Erwin W. Lewis
Assistant Public Advocate
Richmond, Kentucky

Mr. Allena’s summary of "leadership prac-
tices” is well within the mainstream of
current literature; compare, for example,
Stephen Covey’s books including The Seven
Habits of Highly Effective People and Prin-
ciple-Centered Leadership. A reader may
struggle, however, to discern the connection
between these "practices” and Mr. Allena’s
evident disenchantment with our adver-
sarial system of justice.

Although adversarial roles can be (and of-
ten are) overplayed in civil disputes, we
should view with caution any blurring of
role definition in criminal cases. Requiring
the government to formulate a specific ac-
cusation before hailing a citizen into court,
placing a heavy burden of persuasion upon
the prosecutor, and furnishing the accused
with counsel to test the quality and suffi-
ciency of the state's evidence are proce-
dures that create an adversarial framework
-- but they also are touchstones of liberty.

There seldom is a “holistic" win/win option
when the state seeks to take a citizen’s life,
liberty or property. Neither is there a sim-
ple path by which "encouraging the heart"
can improve a criminal justice system that
must serve multiple constituencies and
strike a balance among conflicting goals
such as truth seeking and rights protection,
deterrence and rehabilitation, or efficiency
and fairness. Nor does "reinventing” oneself
relieve a lawyer of the externally imposed
duties of representing clients zealously
within the law, acting responsibly as an of-
ficer of the court, and serving as a public
citizen with a special responsibility for the
administration of justice.

To be sure, there is much that needs im-
proving in our legal system, and lawyers
must take the lead as "change agents.” But
we should not passively accept the kind of
shallow, uninformed or exaggerated criti-
cism that Mr. Allena quotes from the Den-
ver Post. We should answer promptly and
emphatically when our critics are wrong;
and we should not shrug off the task of
educating the public on the needful safe-
guards and complexities of the law. By par-
ity of obligation, however, we should act
just as promptly and emphatically when
the critics are right -- even if the resulting
changes impair our private interests. That
is the noble burden of a public profession.

- Donald L. Burnett, Jr., Dean
University of Louisville
School of Law
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The article Organizational Maps for the 21st Century goes beyond psychobabble and introduces babble that crosses all profes-
sional boundaries and creates an intellectual version of a gas that threatens our ozone layer. This is the sort of pep-rally, cheer
leader language that in previous centuries might have been supplied by the latest evangelist who arrived in town with a smile
and a shoe shine.

This is flippant writing that is not anchored in much of anything other than slogans and "bullets” of cute ideas that are really
compelling like this one: "Be genuine.” Why didn’t I think of that? This is the kind of writing that can only proliferate because
the cost of publishing newsletters and books is so low and the time that people spend actually reading is so brief.

Why propose these ideas for public defenders? What are the ideas? Neither of these two questions are answered to my satis-
faction. The author begins with some tired and trite criticisms of Newton. This is very faddish among the chaos science people.
Unfortunately, there is no application of the relevance of chaos models to what the author is saying. He is simply camping his
trailer on often borrowed ground and, perhaps, assumes that we see the wisdom in talking about Newton as an anti-relationship
kind of guy. I don’t propose to be a Newtonian scholar; I'm not that smart. I do, however, find some very compelling relationships
in Newton's descriptions of the movements of celestial bodies. All those forces seem to manufacture rather balanced and complex
interactions that do get a few things done. Anyone who tries to propagate the belief that a Newtonian perspective eschews relat-
edness is missing something. One of the reasons that "interchangeable parts” are so interchangeable is that the system itself
is so finely articulated.

And as to the "cutting edge” of new thinking about organizations and leadership, I have but one question. What in the world
does this have to do with being a public defender? Now, admittedly, I ask the question from the perspective of a non-lawyer. I'm
a social worker, not a member of the bar, so I might be missing something really important here.

Were Iin a panel discussion or debate with Mr. Allena, I would challenge (these people like this word) him to supply you with
something other than white bread. This stuff (he likes this word too) is all air. What I would counter with would be this. "Sir,
there might be some need for us all to be more mindful and communal in our better thoughts and deeds with each other. And
in reflective moments I share your motivations, but in the context of my client’s world I'm afraid I have to beat swords out of
plowshares. You see, Mr. Allena, this collaborative, lovey-dovey stuff is quite impressive when all the folks have some degree
of power and control in their lives. Yuppies can go to meetings and really interact as meaningful colleagues and then drive home
in their Beemers and go to their athletic clubs for stress reduction and physiological debriefing.

But, sir, my clients aren’t in this gentle, authentic, nature-loving, bookstore-roaming world. They have nothing. And everywhere
they look there are nothing but Goliaths leering at them. You see, I think my mission is to try as best I can to level the playing
field just a little bit. And if I have to employ all of those terrible divisive techniques that nasty lawyers play, well, tough.”

If I were to try to offer more sustenance for the role of public defender, I think it would be along these lines. I wouldn’t try to
talk them out of what they must do - fight for the rights of those who are disempowered - I would instead remind them of the
vast tradition which they must keep alive until Mr. Allena’s millennium arrives with peace, love and brotherhood in tow. This
is a tradition anchored as far back as the beginnings of the Roman Republic and flowing through Medieval England and the Age
of Enlightenment. It is no small matter, this allegiance to the adversarial process.

What is so bad about the adversarial system? Why the guilt about not being consistent with the glib yuppie babble of folks who
will never have to worry about the consequences of a failed defense? Forget it. Let’s look at what this craft is about and why
it is so valuable.

The English speaking people have a thing about challenges to upright power. From the nobles who began insisting on the King’s
observance of law in 1215, to the present day public defender, there is a deeply embedded belief that the unchecked power of
the few is the tyranny over us all. The nobility of the craft lies not in the wealth or distinguishing characteristics of its clients
but in the concepts and transfers of power that occasion the well conducted defense. Until we have something better than adver-
sarial process to challenge the metallic surface of superior power, we must lean upon these many unreported and unheralded
battles fought in the court rooms all over the country. These are the collective defense of our liberty.

The warm fuzzy world of the Allenas offers no way to check the enveloping group will. After all, in his proposed colloidal saciety,
individualism becomes an unwanted precipitate that separates us into controversy. I am a clinical social worker. I work in a cul-
ture that promotes this kind of groupistic, nonadversarial way of treating people. When one detoxifies adversity there remains
nothing but a smarmy tyranny of good will. More harm is done to people in the name of noble intentions than any of us could
ever count. When all of the professionals on all sides of the issues come together in one of those nice collaborations, the only
people who are in trouble are the disenfranchised. And, believe me, the disenfranchised will NOT be at the table.

The only hope for them lies in the hands of the few Lone Rangers out there who will continue to be honey bees at the picnic of
the powerful. The public defender must buzz around and occasionally sting the system to remind it of the immense power it
wields and the inevitable dictatorship that results from unchecked power. The public defender cannot do this by schmoozing the
powerful. The minute the public defender is on the inside playing a harmonizer, the client slides into a yet darker dungeon.

Iread the Allena piece as fluff that is supposed to attract us toward a fuzzy communality with a new age theme song to go with
it. I reject it outright. This kind of writing is denial at its worst. It makes genuine ignorance look invigorating.

- Robert Walker, MSW
Bluegrass Comprehensive Care Center
Lexington, Kentucky
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SEEKING COMPETENT LEADERSHIP

Kouzes and Posner base their leadership framework on empirical data of some magnitude which demonstrates
consistency and reliability of their findings. They have 2500 surveys of leaders in the public and private sectors
complimented by 5000 shorter surveys. Additionally, they have over 300 in-depth interviews of leaders from
around the world. Their Leadership Practices Inventory has a data base of over 60,000 respondents. Their
findings indicate that there is no statistically significant difference between the answers of government and
business managers. Generally, their findings are consistent across people, genders, and ethnic and cultural
backgrounds, as well as across organizations of various sizes.

Those who aspire to competent leadership will surely want to study, reflect on and understand what Kouzes and
Posner have empirically discovered about the leadership process and about developing and releasing leadership
capacity. I believe what they offer is pragmatic, practical and realistic.

- Sharon Marcum, Training Manager
Governmental Services Center
Frankfort, Kentucky

DEPARTMENT OF PUBLIC ADVOCACY’S
DEFENDER SERVICES CORE VALUES
& VISION STATEMENTS

COMMITMENT TO CLIENTS. We are dedicated to serving our clients through every
aspect of our operation and to preventing the government from taking advantage of our
clients at any time, in any manner.

QUALITY. Using state-of-the-art technology, superior training, and fair and sensitive
management, DPA continually strives to maintain the best possible system for delivering
our services to those people in need of them, at all times recalling the dignities and worth
of not only the individual client, but also the legal and support staff of the organization
itself.

INTEGRITY. Each of us is governed by a steadfastness to achieving our agency’s mission,
fulfilling our individual responsiblities, and being trustworthy and ethical in all our
dealings.

STAFF PROFESSIONALISM. Each employee is empowered to act creatively,
innovatively, and responsibly by proper training, compensation, and support in a work
environment that values and respects each employee’s contribution to the delivery of legal
services.

INDEPENDENCE AND INTERDEPENDENCE. Independence is essential to the
effective functioning of the criminal justice system as well as the external forces that
affect it. The DPA operates under a specific rule of professional conduct which requires
independent representation of each of its clients. The Department cannot compromise that
core value - to do so would undermine justice and thereby destroy the essential
interdependence of the system.
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1996 General Assembly Action

1996 Bills Passed into Law

1. Senate Bill 105 - Domestic Violence: Pro-
hibition of Mediation. 3 year orders: Foreign
Protective Orders: 24 Hour Accessibility

Requires Petitioners to inform court of pend-
ing divorce or custody cases. Prohibits court
from ordering mediation in domestic violence
cases unless requested by a victim. Makes
domestic violence orders 3 years in duration
with reissue period of 3 years and unlimited
reissuance. Provides that reissuance is not
contingent upon a finding of continued violence
or abuse. Provides for recognition in Kentucky
of foreign protective orders and requires entry
of protective orders into law enforcement net-
work of Kentucky.

Section 6 of the Bill indicates that foreign
protective orders be enforced in this state even
through they grant relief that is not available
in this state. This means that a member of an
unmarried couple who have not lived together
could go to another state to obtain a protective
order. In some states protective orders are
granted where physical contact and violence is
not involved. Orders from other states may also
order relief which is not available in the Ken-
tucky courts. As a result some defenses cur-
rently available in Kentucky may not be avail-
able against foreign orders.

Section 10 of the Bill indicates that an offense
of violation of a foreign protective order is
caused by an intentional violation of an order.
However this section does not include a service
or notice requirement such as those contained
under KRS 403.763 the law involving violation
of Kentucky domestic violence orders. Due pro-
cess would require notice and/or service be pro-
vided before defendants are convicted.

2. Senate Bill 108 - Public Notification of
Release: Jail.

The prisoner release notification system as

passed in this Bill is limited to notification to
victims and other individuals who request no-
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tice, including defense attorneys. Language of
concern regarding “"public notification” has
been eliminated. The notification system is
computerized and is based upon the currently
existing Jefferson County model.

3. Senate Bill 137 - Sale and Purchase of
Tobacco Products by Minors.

Requires sellers of tobacco products to require
proof of age from young tobacco buyers, prohib-
its persons under the age of 18 from purchas-
ing or accepting receipt of tobacco products or
from offering fraudulent proof of age for pur-
poses of purchasing tobacco products. Requires
tobacco products in retail establishments to be
in view of an employee. Increases fines for
violation.

4. Senate Bill 154 - Nonresidential Metha-
done Clinics: Narcotic Treatment Programs.

Sets standards of operation and licensure re-
quirements for nonresidential methadone clin-
ics and narcotic treatment programs.

5. Senate Bill 158 - Driver’s License:
Picture/Homeless.

Prohibits persons from wearing hats, sun-
glasses or other attire hindering identification
when having a drivers license photograph
taken. Allows homeless persons to obtain photo
identification cards if they have no permanent
resident address.

6. Senate Bill 169 - Testimony in Child Sex-
ual Abuse Cases

Expands KRS 421.350 on the testimony of
children by closed circuit equipment outside of
Court to other child witnesses under the age of
12 as well as victims. Kentucky Association of



Criminal Defense Lawyers (KACDL) opposed
this bill on constitutional grounds. Due to
KACDL’s intervention a floor amendment was
added by Representative Stengel changing the
standard for the child’s testimony provision to
require a Judge to find a "substantial proba-
bility that the child would not be able to rea-
sonably communicate because of serious emo-
tional distress produced by the defendant’s
presence.” This language was adapted from the
constitutional assessment prepared and sub-
mitted by the KACDL Amicus Committee.

Any practitioner facing such out-of-court
testimony should file a constitutional chal-
lenge. Moreover, since the "emotional distress"
as well as the child’s reasonable ability to
communicate” are issues of proof, counsel
should move for funds and access to do a psy-
chological evaluation of the child as it pertains
to such issues. Such evaluations can also be
utilized in connection with questions of compe-
tency of the child to testify. Prosecutors may
not be quite as willing to utilize this tool
against the defendant if they are aware that
the cost is a psychological evaluation of the
witness by the defense team.

7. Senate Bill 176 - Constitutionality of
Statutes: Attorney General Notice.

Requires notification to the Attorney General
of appeals of actions involving the constitu-
tionality of statutes. Requires the Attorney
General to notify the LRC upon receipt of peti-
tions and of final judgments in actions invol-
ving the validity of statutes.

8. Senate Bill 214 - Fraudulent use of
Educational Records.

Creates new crime of using fraudulent educa-
tional records. This Bill generally prohibits
conduct involving false diplomas, certificates,
licenses, or transcripts of academic achieve-
ment, including the creation, buying or selling,
or use of such documents in application for em-
ployment, admission to educational programs
or awards. This is a class A misdemeanor. The
state of mind is "knowingly."

9. House Bill 9 - Jailors Transportation of
Prisoners.

Allows jailors as well as sheriffs to transport
prisoners.

10. House Bill 40 - Concealed Weapons Bill.

Allows the state police to issue licenses to carry
concealed firearms or other deadly wea-pons.
Requires a licensees to carry license on their
persons ($25.00 non-criminal penalty).
Prohibits minors, felons, and persons pro-
hibited by federal law from possessing fire-
arms, from obtaining licenses. Prohibits for 3
years a license to a person convicted of a mis-
demeanor controlled substance violation or who
has 2 or more DUI convictions within a 3 year
period before application. Prohibits licenses to
certain persons with hospitalization histories
under KRS 202A or 202B. Permits denial of
licenses to persons convicted of assault, KRS
508.030 or KRS 508.080, within 3 years of ap-
plication. Permits denial or revocation. Re-
quires education and safety training. Requires
licensees to notify state police of change of
address or loss of a license within thirty (30)
days ($25.00 non-criminal penalty). Requires
licensees to surrender licenses when a dom-
estic violence order or emergency protective
order is issued against them with automatic
suspension of license privileges. Prohibits car-
rying of concealed weapons into police stations,
sheriff's offices, detention facilities, prisons,
jails, courthouses (solely occupied by the court
of justice courtroom or court proceeding)
assemblies of governing bodies, places licensed.
for alcoholic beverages, airports (after metal
detection), places of worship, and locations
prohibited by federal law. Allows private busi-
nesses, day care centers, family care homes,
health care homes, and health care facilities to
prohibit carrying a concealed weapon on pre-
mises. Allows posting of signs. Allows employ-
ers to prohibit employees from carrying con-
cealed weapons in business vehicles (but not
their private vehicles). Allows reciprocity for
persons licensed in other states to carry a
concealed weapon.
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11. House Bill 77 - Child Sexual Abuse
Multidisciplinary Investigation Teams.

Amends sections of law relating to investi-
gation of child sexual abuse to define member-
ship of multidisciplinary teams, requires local
protocols to be approved. Permits counties to
form investigation teams together.

12. House Bill 80 - Expulsion for Weapon. in
School.

Requires local school district to adopt a policy
to expel for a period of one year students who
bring weapons to school. Law authorizes modi-
fication of penalty on a case by case basis.

13. House Bill 94 - Child Fatality Review
Boards.

Permits the department for health services to
establish a state child fatality review team and
allows local coroners to establish local child
fatality response teams. Coroners and local
teams have access to all medical and social
records of any child under the age of 18 who
has died. Requires that reports and records of
the state and local teams are confidential and
requires coroners to submit monthly reports to
state of children under 18 who have died. Re-
quires coroners to contact local social service
and law enforcement when a child under 18
dies. Extends privilege to refuse to provide
information regarding death of a child to indiv-
iduals who have clergy privilege.

14. House Bill 106 - Child Service Agencies:
Record Checks.

Provides for criminal records checks on persons
seeking employment involving children.

Record checks are for felonies and misde-
meanor drug and DUI offenses, however there

is a 5 year time limit placed on disclosure of

misdemeanor drug and DUI offenses.
15. House Bill 111 - Tuberculosis Control.

Allows district courts to intervene when a
person with active tuberculosis fails to take
precautions to prevent transmission of the in-
fection or refuses to submit to examination and
treatment upon reasonable request. Increases
penalties for violations of court orders from
fines of $500.00 or 6 months in imprisonment
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to fines of $500.00 to $1,000.00 or impri-
sonment of 6 to 12 months.

16. House Bill 117 - Juvenile Justice Act.

Requires the commonwealth’s attorneys to han-
dle juvenile matters in the circuit court and
county attorneys to handle juveniles under jur-
isdiction of the district court. Makes the ad-
ministrative office of the court the repository of
court records for status offenses, public of-
fenses, and youthful offender proceedings in-
volving juveniles. Requires non-indigent par-
ents or guardians to pay for defense counsel
and possibly to bring them before the court if
they are not the complainant or victim in the
delinquency proceeding. When custody of the
child is with the other parent pursuant to
divorce or with a public agency there may be
no obligation to provide counsel. Provides for
assessment of court costs, commensurate with
those in district or circuit court, in informal
adjustments and adjudications. Provides that
the court costs may be assessed against the
child’s parent or legal guardian (unless they
are the complainant or victim of the child’s
acts). Provides that juveniles may be ordered to
pay the court costs on an installment plan or
engage in community labor at minimum wage
rates to pay off court costs. Provides that court
costs collected shall be used in providing
services in programs to juvenile public offen-
ders. Subject to the Kentucky Rules of Evi-
dence provides that juvenile court records of
adjudication of guilt of felony are admissible in
adult court trials. Records may be used for im-
peachment purposes and during the sentencing
phase but they may not be used for determina-
tion as to who is a persistent felony offender.
Use for enhancement for multiple offenses is
not specifically addressed. Treatment, medical,
mental or psychological records can be pre-
sented as evidence in circuit court. Records re-
sulting from prior abuse and neglect under the
Federal Social Security Act is prohibited. Evi-
dentiary use of juvenile convictions is also
permitted in capital cases. Defines "deadly
weapon” and "firearm" in conformity with the
criminal code. Defines "motor vehicle offense”
as limited to traffic type offenses. Defines
"informal adjustment” to require consultation
but not consent of a victim of a crime. Creates
new Department of Juvenile Justice and pro-
vides that it will operate all post adjudication,
juvenile detention or treatment facilities and
all post adjudication treatment, rehabilitation,



probation or parole, diversion, or other post
adjudication programs. Provides for creation of
at least one new criminal correction facility
comparable to a medium security adult facility.
Limits the authority of court designated worker
to dispose. of three status or non-felony com-
plaints per child. CDW does not make disposi-
tional recommendations when a child is to be
tried as an adult. Point in proceedings when
court determines a child is triable as an adult
or in the adult session of the district court
triggers arrest, post arrest and criminal pro-
cedures applicable to adults with the exception
of place of confinement. Once the circuit court
has jurisdiction over a juvenile it will try all
offenses under the same act or series of acts.
Public release will occur of juvenile records on
indictment and arraignment of a child in the
circuit court. Permits victims, their parents,
spouses or legal representative to attend juv-
enile proceedings subject to the rule as to wit-
nesses. Requires that these persons have ad-
vance notification of motions for informal
adjustment in cases.

Eliminates parental child support obligations
under KRS 610.170 when the parent was the
victim of the child’s criminal conduct or filed a
complaint against the child.

Provides for notification to schools of adjudica-
tion, petition, disposition, and statement of
facts, of students classified as youthful of-
fenders, adjudicated guilty of violent offenses,
or felony drug, assault, and sexual offenses.
Provides for public access to the petition, order
of adjudication, and dispositional records in
Jjuvenile delinquency proceedings with adjudi-
cations of Class A, Class B, or Class C Felonies
or offenses involving deadly weapons. Restricts
expungement to status offenses, misdemeanors
and violations. Requires court designated work-
ers to refer all felony firearm felonies to the
commonwealth attorney and all other felonies
to the county attorney. Allows a recommenda-
tion of diversion of felony charges that do not
involve use of a firearm. Requires court desig-
nated workers to refer all misdemeanor cases,
violation cases and motor vehicle traffic offense
cases, and status offense cases to the county
attorney. Requires county attorney to concur in
diversionary dispositions.

Expands youthful offender treatment as adults
to children with a Class C or Class D Felony
who have one prior public offender adjudication

for a felony offense. Provides for preliminary
hearings prior to transfer to circuit court for
offenses involving use of firearms. Requires
that the county attorney consult with the com-
monwealth attorney prior to transferring cases
as a youthful offender. Allows a court to order
a parent or guardian to make restitution after
a hearing, with notice, and a finding that par-
ents failure to exercise reasonable control or
supervision was a substantial factor in the
child’s delinquency. Allows juvenile courts to
use home incarceration program after adjudica-
tion. Effective July 1, 1997, expands adjudica-
tion to detention up to 90 days for children 16
and over and establishes up to 45 days deten-
tion for children 14 and 15 years of age. Re-
quires that juveniles convicted of three or more
offenses other than violations or status offenses
must be maintained under the jurisdiction and
supervision of the court until their 18th birth-
day. Provides that violations of terms of condi-
tional discharge can be punished as contempt
of court. Allows status offenders to be ordered
to participate in community service work pro-
grams and expands such work program partici-
pation to all juveniles regardless of age.
Changes required findings of a district court in
a bindover hearing to require that the court
find that two or more of the factors favor
transfer. Makes transfer permissive.

17. House Bill 126 - Criminal Records Checks
Volunteer Fire Department Ambulance Services,
and Rescue Squads.

Allows for criminal record checks of persons
applying to work for voluntary fire depart-
ments, ambulance services, and rescue squads.
Records checks are limited to felony criminal
record check for persons seeking such positions.

18. House Bill 144 - Medical Costs Assigned
to Prisoners.

Allows imposition of reasonable fee for use of
jail medical facilities by prisoners who have the
ability to pay.

19. House Bill 225 - Black Talon Ammunition.

Changes definition of Black Talon Ammunition
to "flanged ammunition.” This does not sub-
stantially amend the current code in anyway
but simply removes a trade mark name from
the description of the type of ammunition
involved.
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20. House Bill 226 - Removal of Criminal
Records - Innocent Defendants

Provides for expungement of all records when
charges are dismissed or defendant acquitted,
unless by plea agreement. Requires hearing
and 60 day waiting period. Records covered in-
clude arrest records, fingerprints, photographs,
index references, or other data whether in doc-
umentary or electronic form relating to the ar-
rest or charge. In order to obtain an expunge-
ment the Court must find that there are no
current charges or proceedings pending relat-
ing to the matter for which the expungement
was sought. After expungement the proceed-
ings will be deemed never to have occurred and
the Defendant will not be obligated to disclose
the fact on an application for employment, for
credit or otherwise. A person whose records
have been expunged may later move the Court
for their inspection if it becomes necessary.

Since dismissal with prejudice can occur
through successful completion of diversion, en-
tering into such programs now has an addition-
al advantage. Furthermore care should be tak-
en on the record in multiple charge cases to
indicate when a charge is not being dismissed
in return for a plea agreement clearly on the
record of the case so that a Defendant retains
his rights to seek expungement. Expungement
is not limited to first offenders. When the
practitioner encounters a record of a client
which contains dismissed or acquitted charges
part of the practitioners duties should now be
to advise them of the possibility of having
theses matters taken off their records.

An interesting issue arises regarding the
conflict between this law and the law providing
for license revocations in refusal cases when a
Defendant has been acquitted of DUI. Sample
motion for expungement in such a case is at-
tached. It is anticipated that litigation
regarding expungement of DOT records will
occur promptly after July 15th.

A top KACDL legislative priority, this Bill
passed without substantial amendment other
than to add a $25.00 fee for expungement of
misdemeanor convictions (fee does not apply to
expungement of acquitted or dismissed
charges). See the motion that follows this
article and the articles by Maria Ransdell, page
24 and Judge Paul Gold, page 28, for further
discussion of this measure.
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21. House Bill 236 - Attorneys for Juveniles:
Access to Records

This bill sponsored by Rep. Gross Lindsey was
strongly supported by the KACDL because of
its provisions allowing defense attorneys com-
plete access to all government records when
defending a child.

This bill is a tremendous weapon for defenders
of minors in juvenile court and in adult pro-
ceedings as discovery far exceeds the criminal
rules.

22. House Bill 237 - Jail Standards. Certifica-
tion for State Prisoners.

Provides state jail standards apply only to jails
in counties desiring to hold state prisoners.
Requires county by local regulation to operate
a "safe secure and clean” jail.

23. House Bill 267 - Retroactivity of 1994
Amendments to Persistent Felony Offenders Act.

Makes retroactive the elimination of 10 years
to the Board for Class D felons convicted of
PFO first.

24. House Bill 271 - Highway Work Zones.

Doubles fines assessed for speeding in a high-
way work zone. Establishes a $50.00 fine for
destroying a traffic control device in a work
zone.

25. House Bill 285 - Inmate Financial Aid.

Prohibits college financial aid to prisoners
ahead of any other citizens.

26. House Bill 309 - Domestic Violence: Train-
ing and Standards.

Requires CHR to establish certification stand-
ards for professionals and domestic violence
perpetrator treatment services. Requires con-
tinuing education courses for persons involved
in handling domestic violence and development
of manual by the Attorney General for policies
and procedures of prosecution of domestic vio-
lence crimes. Police, judges, and prosecutors
are to be educated. There is no CLE require-
ment for defense attorneys.



27. House Bill 310 - Domestic Violence As-
sault: Harassment. Warrantless Arrest. Condi-
tions of Release

Expands assault in the third degree states of
mind to either recklessly with deadly weapon
or dangerous instrument or intentionally. In-
cludes social workers working for DSS at same
level as peace officers in assault third. Pro-
vides enhancement for a third or subsequent
offense of assault in the fourth degree within 5
years to a Class D Felony when all assaults are
domestic. Amends KRS 525.070 Harass-ment
by making striking, shoving, kicking, or
submitting a person to physical contact a Class
B misdemeanor. (It is currently a violation).

Expands the warrantless arrest powers of
peace officers to situations when the police
officer believes there has been family violence
and allows the Court to impose release restric-
tions on defendants charged with sexual and
assaultive offenses and make violation of those
conditions of release a Class A misdemeanor.
Unlike other sections of domestic violence law
there is not a specific prohibition against
charging a defendant with violating a domestic
violence order violating conditions of release.
Care should be taken to challenge multiplicity
in charging where a single act becomes multi-
plied into contempt and more than one crim-
inal offense.

Criminal defense practitioners should also now
take care to see that in assault four cases that
are not domestic in nature the record reflects
that fact. Plea bargaining attempts can be
made to plea to other offenses such as harass-
ment or terroristic threatening which are not
enhancements to later assault four convic-
tions. It is anticipated that it will be difficult
for the state to prove the new felony offense of
assault four conviction records are inadequate
to establish that the prior assaults were in fact
domestic in nature. Furthermore in guilty plea
situations Boykin challenges are available and
defendants convicted in the past were not
informed of potential enhancement when they
entered pleas.

28. House Bill 318 - Victim Advocates.

Requires victim advocacy training. Authorizes
‘county attorneys to hire victim advocates.
Extends counselor-client privilege to some
advocates. Counselor client privilege shall not

apply to victim advocates employed in com-
monwealth or county attorney offices. Advo-
cates will not be given the right to address the
Court but may accompany victims into court
proceedings.

29. House Bill 323 - Inmate Litigation Bill.

Aimed at preventing or discouraging frivolous
inmate litigation, this bill creates procedural
hurdles and financial and "good time" punish-
ment for inmate litigators. Constitutionality is
a question.

30. House Bill 331 - Home Incarceration
Pre-Trial Release.

Expands the home incarceration act to allow
order of home incarceration as a form of pre-
trial release with credit against the maximum
of sentence. Sets minimum payment of $12.00
per day for work release prisoners.

In multiple DUI cases carrying mandatory
minimum periods of incarceration, considera-
tion might be given to requesting home incar-
ceration before trial or plea so that upon
disposition of the case the Defendant would
have already served the statutory time outside
of jail. Individuals currently being incarcerated
pending trial may arguably be eligible for home
custody status receiving day to day credit
against the maximum of their sentence. This
will be more useful in misdemeanors than in
felony cases.

31. House Bill 346 - Sentence Credits: Com-
munity Service Programs.

Permits jailers to give sentence credit on time
served for work in the jail or on community
service program.

32. House Bill 372 - Privatization of County
Correctional Facilities.

Allows fiscal courts to contract with private
agencies for county jails, detention or penal
facilities for adult and juvenile offenders.

33. House Bill 400 - Instructional Permits and
Operator’s Licenses Drivers Under 18, .02 BA
Driving Under the Influence Drivers Under 21

Set new restrictions on driver’s licenses and
operators privilege for driver’s under 18.

July 1996, The Advocate, Vol. 18, No. 4, Page 21




The requirement of a .02 blood alcohol content
for drivers under the 21 years was a federal
mandate tired to highway funds. As enacted in
this, rather than the omnibus DUI Bill, the
new offense has been made a lesser offense
than regular DUI as follows:

1. The minimum fine is $100.00, and there is
an option do the fine or do community
service.

There is no jail time attached to the offense.

. There is no alcohol education requirement

upon conviction.

4. The license suspension period is 30 days up
to 6 months.

5. The conviction may not be used for enhance-
ment of future convictions and there is no
enhancement by a prior conviction.

6. The Transportation Cabinet is prohibited
from releasing information on the driving
history of suspension or conviction.

7. If a person is arrested on the basis of a
charge of being under 21 and having a .02
blood alcohol content, and refuses a blood,
breath or urine test, there are no penalties
attached to the refusal.

e po

34. House Bill 406 - Sexual Offender/Sexual
Offenses.

Expands definition of "forcible compulsion” to
include fear of another sexual offense. Upon
KACDL insistence the original language of
"resistance on the part of a victim shall not be
necessary’ was amended to specifically refer to
"physical resistance.” The Bill also amends
KRS 532.045 to include digital penetration as
substantial sexual contact. It requires offenders
to pay for evaluation and treatment upon an
ability to pay basis.

It is anticipated that prosecutors will be seek-
ing an instruction in rape cases to the effect
that "physical resistance on the part of the
victim not necessary.” Challenges should be
made to attempts to include such instructions
and it is anticipated that the Appellate Courts
will decide whether or not instructions based
upon this amendment in the statute will be
given to juries.

Practitioners should be aware that even
through digital penetration has been included
in the definition of substantial sexual contact
under KRS 532.045, the statute prohibiting
probation for certain sexual offenders, the
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exemption under KRS 533.030(6) for Class D
felonies given split sentences as a condition of
probation still exists and digital penetration is
still defined as sexual abuse in the first degree
a Class D felony.

35. House Bill 418 - Legislative Publications /
Internet

Establishes LRC’s electronic statutory data
base as the official version of the Kentucky
Revised Statutes. Provide for public access to
the Kentucky Constitution, statutes, acts and
administrative regulations over the internet.

36. House Bill 439 - Renewal of Motor Vehicle
Insurance: Suspensions of Driver’s Licenses.

Requires Transportation Cabinet to suspend
drivers license of a person who cancels or does
not renew motor vehicle insurance. Requires
notification and prosecution of all persons who
have their license suspended three times with-
in a 12 month period for failure to maintain
motor vehicle insurance. Allows Transportation
Cabinet records to be certified and used as
prima facie evidence. Amends KRS 186A.065 to
require owners to have insurance before oper-
ating or permitting the operation of a motor
vehicle. Requires agents to notify the Cabinet
regarding binder cancellations and amends
186.570 regarding license revocation for failure
to maintain insurance.

37. House Bill 467 - Interference with State
Pharmacy Board.

Amends KRS 315.990 to increase penalty for
impeding officers of the State Pharmacy Board
from a Class B Misdemeanor to a Class A Mis-
demeanor.

38. House Bill 495 - Sexual Assault Nurse
Examinators, Clinical Experience, Credential-
ling Requirements of "Sexual Assault Nurse
Examinators”

Allows trained "sexual assault nurse Examina-
tors" to conduct forensic examinations of
victims of sexual offenses under a medical
protocol developed by the Chief Medical
Examiner of Kentucky.

Since Kentucky Law currently permits a de-
fense expert to also do a physical examination
of children in sexual assault cases defense



counsel should attempt to obtain qualified
physicians to do those examinations particu-
larly when such physicians will be testifying
against nurses for the Commonwealth. Attor-
neys should also obtain the protocol under the
Open Records Act for cross-examination.

39. House Bill 847 - Omnibus Department of
Corrections Bill.

Amends KRS 196.037 relating to peace officer
powers of corrections personnel to include pro-
bation and parole officers. Prohibits hand deliv-
ery of requests for records from prisoners, re-
quires prisoners to appeal open record request
denials to the Attorney General before court
action. Amends KRS 440.010 regarding issu-
ance of warrants for inmates mistakenly re-
leased. Requires nonindigent sex offenders to
pay for their own testing when placed on
probation.

40. HCR 52 - Elimination of Obscure Unused
and Unneeded Criminal Penalties in Statutes.

This resolution allows the Interim Joint Com-
mittee on Judiciary to study and make a re-
commendation to eliminate all statutes which
contain criminal penalties which have not been
the subject of enforcement action within the
last 5 years. At Representative Clark’s request
AOC checked the records and found close to
5,000 sections with criminal penalties in the
Kentucky Revised Code for which no enforce- .
ment or charging action had been taken for a
period of 5 years.

41. HJR 80 - Direct a Study of the Health &
Human Service Delivery System by CHR

W. ROBERT LOTZ
Attorney at Law

Legislative Director, KACDL
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COMMONWEALTH OF KENTUCKY
KENTON DISTRICT COURT; DIVISION FOUR
CASE NUMBER 95-T-02214
HON. MARTIN SHEEHAN, JUDGE

COMMONWEALTH OF KENTUCKY

PLAINTIFF

Vs, MOTION TO EXPUNGE ALL RECORDS

RONALD L. HURD

DEFENDANT
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Comes now the Defendant, Ronald L. Hurd, pursuant to House Bill Number 226, 96 RS HB
226/EN (attached), and moves the Court to expunge all records in state government control. This Bill

is effective July 15, 1996.

AS GROUNDS FOR THIS MOTION the Defendant, Ronald L. Hurd, states that on May 18,

1995 the charges in this case of driving under the influence were dismissed at trial on directed verdict
and not in exchange for a guilty plea to another offense. Under the just enacted statute attached, this
Court has the authority to order the sealing of all records in the custody of the Court and any record
in the custody of any other agency or official, including law enforcement records, and records of the
Transportation Cabinet regarding this driving under the influence charge.

More than 60 days have passed since the Defendant’s acquittal. The Defendant requests the
Court to enter this Order on July 15, 1996, the effective date of the new statute or to set a hearing
date as soon as possible after that date.
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The Rap Sheet

A person’s computerized "rap sheet” represents
to all the world those misdeeds which we as a
society choose to recognize as criminal. The
person whose name appears on that sheet car-
ries a serious economic and social burden. The
criminal record factors into employment, licens-
ing, insurance and lending decisions; and is
readily available to the public. A great many
public misconceptions exist concerning criminal
records. All accusations that are the subject of
a criminal court action, which begins with ser-
vice of a citation, summons or warrant, can be
included in electronic records, and these entries
are not removed upon dismissal or acquittal. It
does not take a physical arrest to cause a pub-
lic criminal record.

As a criminal defense practioner, I frequently
see errors in the various computer systems
that provide this type of information. Careful
monitoring of criminal record keeping is an
important but sometimes neglected aspect of
criminal advocacy. I thought it also helpful to
all legal practioners to present in this article
the types of records available, along with a sur-
vey of the state statutes which govern what in-
formation may be removed and upon what con-
ditions.

How To Get It

Computerized state criminal records checks can
now be procured from many sources including
the Federal Bureau of Investigation, Admini-
strative Office of the Courts (AOC), Kentucky
State Police, Transportation Cabinet, and the
Lexington-Fayette Urban County Police De-
partment.

The official repository and primary source for
criminal records.is the Clerk of the Court in
which the proceeding occurs. Both federal and
Kentucky courts allow access to these court
records by anyone making a specific request.
The court clerk, however, does not usually pro-
vide "rap sheets" or computerized compilations
of an individual’s contact with the court sys-
tem. Court records are permanently kept, with
the exception of Kentucky District Courts,
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Maria Ransdell

which retain most records for only five years
after the proceeding has been concluded.

National

A National Crimeé Information Center (NCIC)
computer record check is available only for law
enforcement purposes. However, individuals
can request their own nationwide FBI criminal
history check pursuant to 28 C.F.R. 1630.
These printouts include all charges and convic-
tions provided by agencies that report to the
FBI. Since these records are ultimately identi-
fied by fingerprint, an individual seeking this
information must submit an inked fingerprint
card (which can be made by local law enforce-
ment agencies) along with an $18.00 certified
check or money order payable to the U.S. Trea-
sury, a copy of proof of identification and all
necessary vital statistics, including place of
birth, to the FBI, J. Edgar Hoover Building,
10th and Pennsylvania Avenue N.W., Washing-
ton, D.C., 20535. The turnaround time for
these requests could not be estimated by the
FBI. These records are not available to persons
other than the subject of the record.

State

The AOC maintains "Courtnet,” a computer-
ized record keeping system for all the courts of
the Commonwealth of Kentucky. Courtnet re-
cords include all matters that have been the
subject of a state court criminal proceeding,
including traffic offenses. A Courtnet printout
is available to any citizen or agency willing to
pay $10.00 per record check, and does not re-
quire permission of the person for whom the
record is sought. Courtnet requests must in-
clude the complete name, social security num-
ber and date of birth of the subject of the
record check, as well as a self-addressed,
stamped envelope. Third party requests must



include an additional envelope stamped and
addressed to the person who is the subject of
the record, so that they can be sent a copy of
the record as well. This allows them to address
any errors which might exist in their record.
Government and non-profit agencies and indiv-
iduals requesting their own record are not
required to pay the $10.00 fee. Courtnet re-
quests must be made in writing to the Admin-
istrative Office of the Courts, Pretrial Services,
100 Mill Creek Park, Frankfort, Kentucky,
40601. Checks are made payable to the AOC.
Most Courtnet requests I have made have been
responded to within two weeks. All Courtnet
records checks are stamped "This is not an offi-
cial record," reflecting the fact that only
attested copies of the records themselves are
considered official records.

The Transportation Cabinet, Division of Driv-
ers Licensing maintains statewide driver his-
tory records; however, these entries are only
kept for the previous five years and reflect only
convictions for moving violations and offenses
which could affect one’s driving privilege.
These computer printouts are available without
the consent of the person who is the subject of
the history, and can be requested in writing by
sending $3.00, payable to the Kentucky State
Treasurer, to the Division of Driver Licensing,
State Office Building, Frankfort, Kentucky,
40601. The name, date of birth and social se-
curity number of the subject of the record are
required, and the request must state whether
it is a three year or a five year history that is
being sought. These driver history printouts
are very slow in coming, however, often taking
as long as a month to receive by mail. It should
be noted that the driver histories which are
included in the District Court case jackets for
Driving Under the Influence offenses are not
considered by the Clerk’s Office to be public
record for the purpose of copying, but they can
be viewed at the Clerk’s Office.

The Kentucky State Police also provide compu-
ter criminal history checks. Their statewide
information is compiled from records received
only from agencies which report to the KSP,
and is available to any requesting party with-
out a release of information from the subject of
the record. Kentucky State Police checks can be
requested by writing the Kentucky State Po-
lice, Records Section, 1250 Louisville Road,
Frankfort, Kentucky, 40601. A $4.00 check or
money order is required, made payable to the

Kentucky State Treasurer and name, social
security number and date of birth are neces-
sary. A person can request convictions only or
a complete check and can expect a response
within two weeks.

Local

Law enforcement agencies in the larger com-
munities are likely to have the capability to
print out local rap sheets. Whether these re-
cords can be released to the general public or
only to the individual who is the subject of the
record appears to vary widely from place to
place. For example, the Lexington Metro Police
Department provides local criminal history
printouts which it will release for non-law
enforcement purposes only to, or with the per-
mission of, the person who is the subject of the
criminal history in question.

The initial source of the information provided
by the Lexington Metro Police Department is
by entry of physical arrest data at the jail, or
entry by the court of a charge upon service of
summons. This system does not include traffic
matters unless there has been service of court-
ordered process or arrest. The Court Clerk pro-
vides disposition of the matters as the cases
are closed. These printouts are provided to in-
dividuals at the Police Department upon the
payment of $1.00 and proof of identification or
production of a notarized release of informa-
tion. If a person requests a criminal history
check at the Metro Police Department and no
records exists, they are given a stamped docu-
ment stating that fact.

The Metro Police Department criminal history
record service has a secondary purpose, that
being the arrest or summons of persons who
have outstanding criminal process. If a person
requesting a record check has an outstanding
warrant, they are arrested. If their record
check has been requested by a third party, that
party is notified that the printout cannot be
provided due to the fact that there is outstand-
ing process for the subject of the record check.
This results in the service of many warrants
and summons that otherwise would have not
reached their intended subject.

According to Jefferson County practitioners,
both Louisville Division of Police and the Jef-
ferson County Police Department provide local
criminal history checks upon payment of $3.00.
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The Jefferson County Police Department re-
quires a form but releases the records to
anyone who requests them as long as the
name, date of birth and social security number
for the subject of the records check is provided.

How to Clean It Up

Incomplete records or obvious errors in a per-
son’s electronic rap sheet can be corrected by
providing attested copies of the official court
document to the agency promulgating the re-
cord. In some situations the court will transmit
this information directly to the agency upon
notice of the error.

Pursuant to state statute, matters can be de-
leted or separated by an order of expungment,
segregation, or voiding made upon proper re-
quest to the court that presided over that pro-
ceeding. What follows is the statutory defini-
tion of each term and the effect that such an
order has on the records.

Expungement and Segregation:
KRS 431.078, 510.300, 17.142, H.B. 226

There have been several positive changes in
criminal records law in recent years. In 1994,
the Legislature enacted KRS 431.078 which
mandates expungement of misdemeanor convic-
tions under very specific circumstances. A peti-
tion for expungement of a misdemeanor convic-
tion may be filed no sooner than five years
after completion of the person’s sentence, in-
cluding any probationary period. Conviction of
a sex offense or an offense committed against
a child cannot be expunged under this section.
The person cannot have had a previous felony
offense or have been convicted of any other
misdemeanor or violation in the five years
prior to the conviction sought to be expunged,
nor can any offense be pending at the time of
the expungement request.

Upon entry of an expungement order the pro-
ceeding shall be deemed to never have occur-
red; all index references shall be deleted and
upon inquiry the court may reply that no re-
cord exists with respect to that person. The
person whose record is expunged does not have
to disclose the fact on an application for
employment, credit or any other application.

KRS 431.078 did not, however, apply to citi-
zens who had never been convicted of the of-
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fenses for which they were charged. With the
exception of KRS 510.300, which applies only
to sex crimes alleged against a spouse, the
1980 segregation statute, KRS 17.142, was the
only authority available to address dismissals
and acquittals. That statute provided for the
"segregation” of records of any "arrestee” who
was acquitted, had all charges relating to an
offense dismissed or had all charges relating to
the offense withdrawn. "Law enforcement agen-
cies" could be ordered by KRS 17.142 to segre-
gate the person’s records in a file separate and
apart from records of convicted persons. This
segregation statute does not make reference to
persons charged by summons, nor does it give
much guidance as to the responsibility of the
clerk as to the original records.

The AOC, in reliance on York v. Common-
wealth, 815 SW.2d 415 (Ky.1991) maintains
that because the court is the official repository
of the records the clerk is not required to
segregate files pursuant to this statute. For
that reason the clerk will produce the records
upon request, and they will be listed on the
Courtnet computer. Law enforcement agencies
must honor segregation orders, which results
in the removal of segregated entries from
criminal histories published by these agencies.

Fortunately, the problem of getting dismissed
and acquitted charges expunged was addressed
by House Bill 226, which was enacted during
the 1996 legislative session and goes into effect
July 15, 1996. A new section of KRS 431 was
created to allow for the expungement of a crim-
inal charge for which an acquittal had been re-
turned or which had been dismissed with pre-
Jjudice, but not in cases in which the dismissal
was in exchange for a guilty plea to another
offense. No distinction is made in the statute
as to the degree or nature of the offense. An
expungement motion can be filed no sooner
than sixty days following the order of acquittal
or dismissal by the court, and if sustained, or-
ders all records relating to the arrest, charge or
other matters arising out of the arrest or
charge, sealed. HB 226 provides that the order
shall be on a form provided by the AOC which
shall list the agencies to whom the order is
directed. These agencies are then required to
certify to the court within sixty days that the
required sealing has been completed. HB 226
does not limit the number of times the process
can be used, or impose restrictions based on
the person’s record.



Although the 1994 statute, KRS 431.078 makes
the expungement of a misdemeanor conviction
mandatory if all the conditions required by the
statute are met, the new section of KRS 431
created by HB 226 is discretionary. The court
must make a finding that not only have the
charges been dismissed with prejudice or
acquitted, but that there are no current
charges or proceedings pending relating to the
matter for which the expungement is sought.
After the expungement of dismissed or ac-
quitted charges the proceedings in the matter
shall be deemed "never to have occurred". This
language is the same as that contained in KRS
431.078. The person whose record is expunged
does not have to disclose the fact of the record
or any other matter relating thereto on an
application for employment, credit or any other
type of application.

HB 226 is retroactive. This practioner would
argue that any misdemeanor alleged to have
been committed over a year ago could be ex-
punged under this section even if it had been
dismissed without prejudice because the mis-
demeanor statute of limitations of one year
would prevent refiling. A joint motion to
dismiss with prejudice and expunge could ad-
dress both issues simultaneously. HB 226 also
amended KRS 431.078 to require a $25.00 pay-
ment to the Circuit Clerk upon the entry of an
order to seal the records of expunged convic-
tions. No such payment is required for the
expungement of acquittals or dismissals with
prejudice.

HB 226 does not repeal the segregation statute,
KRS 17.142; however, it adds to that statute a
provision that records subject to expungement
shall be sealed as provided in KRS Chapter
431. As a practical matter the term segregation
should never be mentioned in an expungement
order as it is a completely different remedy.
Obviously, expungement is superior to segre-
gation; however, in situations where a dismis-
sal with prejudice is unavailable, segregation
still provides for removal of the dismissed
charge from law enforcement records.

Voiding: KRS 218A.275(9), 218A.276(8)

Two provisions relating only to drug possession
offenses exist in KRS Chapter 218A and allow
for the "voiding" of both felony and misde-
meanor convictions. KRS 218A.275(9) allows
for a discretionary voiding of any first offense

controlled substance possession conviction upon
satisfactory completion of treatment, probation
or other sentence. The statute provides that a
conviction voided under this subsection is not
deemed a first offense for enhancement pur-
poses or deemed a conviction for purposes of
disqualifications or disabilities imposed by law
upon conviction of a crime. Voiding of a convic-
tion under KRS 218A.275(9) may occur only
once with respect to any person.

KRS 218A.276(8) provides for the discretionary
voiding of a possession of marijuana conviction
upon satisfactory completion of treatment, pro-
bation or other sentence. Unlike the KRS
218A.275(9) provision, the marijuana section
does not restrict its application to only one use
per person. Neither of the KRS 218A provisions
set out a time restriction, but both require com-
pletion of sentence prior to application. For
example, the payment of a fine could constitute
satisfactory completion of sentence which then
would allow for an immediate motion to void
the conviction.

These sections allowing for convictions to be
voided state specifically that convictions so
voided shall not be deemed a conviction for en-
hancement purposes or for any purpose of dis-
qualification or disability imposed by law upon
conviction of a crime. For that reason a voided
conviction must be treated in the same way as
an expunged offense. KRS 218A.275(9) is the
only way to remove a felony conviction from a
criminal history with, of course, the exception
of gubernatorial pardon as set out in Section
150 of the Kentucky Constitution.

Conclusion

The criminal justice system can only benefit by
the correct and careful maintenance of its re-
cords whether they be in hard copy or electron-
ic form. It is incumbent on the members of the
bar to insure that these records are not only
correct, but that persons who have been vindi-
cated by the system are not forever tainted by
the allegation of wrongdoing. What better way
to protect the future of your client than by
following every dismissal or acquittal with the
proper expungement or segregation motion?
Those isolated convictions which can be ex-
punged should also be addressed in a timely
fashion since the opportunity to clear them
may be forfeited if new charges are lodged.
With criminal records now available to anyone
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interested in asking for them, it’s all the more
important to insure that they are correct and
fair.

MARIA RANSDELL
Scorsone & Ransdell

804 First National Building
167 West Main Street
Lexington, Kentucky 40507
Tel: (606) 254-5766

Fax: (606) 255-5508

Maria practices criminal defense law in
Lexington, Kentucky. She is a former Lexington
public defender and President of the Kentucky
Association of Criminal Defense Lawyers.

- -

Expungement of Criminal Records

Thank you for inviting me to share with you
and the readers of The Advocate information
concerning a new statute that will take effect
this July. I am referring to House Bill 226, and
I have enclosed a copy of the law with this
letter. HB 226 provides that a person who has
been charged with a criminal offense has the
opportunity to petition the court to expunge
the criminal record if the charges are dismissed
with prejudice {see CR 41.02 (3) and Common-
wealth v. Hicks, 869 S.W.2d 35 (Ky. 1994)} or
that person is acquitted. HB 226 applies to
any criminal offense. Current law (KRS
431.078) provides for an expungement proce-
dure in certain misdemeanor cases five years
after the date of the conviction. This has led to
a bizarre situation where people who were er-
roneously charged, or acquitted would have a
criminal record for many years, and others who
were convicted of certain misdemeanors would
be eligible to have a record expunged. HB 226
imposes a twenty five dollar fee, effective July
15th, for misdemeanant expungement motions
for individuals who were convicted five years
ago or longer.

The reason for my involvement in this matter
resulted from a case that came before me in
November of 1995. A criminal complaint had
been taken against an individual alleging that
he committed the offenses of burglary, rape
and sodomy. An arrest warrant was issued for
the alleged perpetrator. The police department
determined that the individual named in the
complaint was not the person who committed
the offenses. Upon the motion of the county
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Judge Paul Gold

attorney, with the investigating police officer
present I dismissed the cases. I informed the
individual who had been charged that there
would be a record of the matter on file, and
that there were no provisions under current
law to expunge the material. He inquired if
prospective employers would be able to discover
this matter. I replied that I thought they
would. I related to the individual that there
was a segregation statute, (KRS 17.142) and on
the courts motion his record would be segre-
gated. A recent high profile case in Jefferson
County demonstrated that segregated cases are
merely kept in a different file cabinet from
other files, and that the public does have
access to segregated records by simply making
a request to view them. This case and others
convinced me that it was time to try and cor-
rect the law. With the invaluable advice and
assistance of House Judiciary Chair Mike
Bowling from Middlesboro, who sponsored
House Bill 226, and numerous defense lawyers,
prosecutors and Judges, positive changes were
made. I was invited to testify before the House
and Senate Judiciary committees concerning
the need for change in this area of law. The
Bill easily passed the House and Senate. The
Governor signed HB 226, and as previously
stated it will take effect in July of this year.



The highlights of House Bill 226 are as follows:

1. It applies to any criminal offense, for
which a person is found not guilty, or the
charge(s) are dismissed with prejudice. (It does
not apply to charges dismissed in exchange for
pleas to other offenses.)

2. Motions for expungement shall be filed
no sooner than sixty (60) days after the
dismissal or acquittal.

3. All records pertaining to the case may
be expunged, and ultimately sealed.

4, Notice is afforded to the Common-
wealth of the expungement motion.

5. The issuance of orders of expungement
are discretionary with the court.

6. Agencies ordered to expunge records
must certify to the court that the procedure
has taken place within sixty (60) days of
receipt of the order.

7. The provisions of HB 226 as they relate
to expungement are retroactive.

8. A person who has had a record ex-
punged does not have to disclose the matter on
histories for employment. credit or other
applications.

I believe that there are many citizens in the
Commonwealth who will benefit from this new
law. It is my hope that with enough publicity
attorneys will become aware of the provisions
of this statute and be able to assist present and
past clients through the implementation of this
law. As with any new endeavor there may be
unforeseen problems that require the bill to be
amended at a future time. Please let me know
of any questions or concerns that you may have
about House Bill 226.

I appreciate the opportunity you have given me
to publicize this very important legislation.

PAUL S. GOLD, Judge
Jefferson District Court
Jefferson Hall of Justice
600 W. Jefferson Street
Louisville, Kentucky 40202
Tel: (502) 595-4994

EDITOR’S NOTE: For a sample motion of ex-
pungement see page 23 in this issue.

O T VN S S ¥

Representive Gross Lindsay on the 1996
General Assembly Action at the 24th Annual
Public Defender Conference in Owensboro.

Dr. Lee Coleman on Medical Examinatioﬁ in
Allege Sexual Abuse Cases at the 24th Annual
Public Defender Conference in Owensboro.
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Post-Employment Restrictions Under
the Executive Branch Code of Ethics

The Executive Branch Code of Ethics, KRS
11A.010 et seq., contains several "revolving
door" provisions which regulate the conduct of
former state employees. These provisions are
designed to prevent a former state employee,
for a period of time, from taking a position
which involves matters in which he was dir-
ectly involved as a state employee, from repre-
senting a person before a state agency in mat-
ters in which he was directly involved, and
from acting as a lobbyist or lobbyist’s employer.
The Executive Branch Ethics Commission (the
"Commission") is charged with the enforcement
of these provisions.

The three post-employment provisions are
found in KRS 11A.040(6), (7), and (8).

KRS 11A.040(6)

The first provision, KRS 11A.040(6), pertains
only to officers, as defined in KRS 11A.010(7),
and elected officials in the executive branch.
The majority of executive branch employees are
not covered by this provision.! An "officer" is
defined as all major management personnel in
the executive branch of state government, in-
cluding persons acting in certain positions,
such as general counsels, and "management
personnel with procurement authority." KRS
11A.010(7). Under KRS 11A.040(6), a present
or former officer and elected official is
prohibited, for 6 months following the termina-
tion of employment with state government,
from accepting employment, compensation, or
any other economic benefit from any person or
business which contracts or does business with
~ the state in matters in which he was directly
involved during the last 36 months of his ten-
ure with the state. The officer or elected official
is not prohibited from returning to the same
business, firm, occupation or profession in
which he was involved prior to his employment
with state government, however, he must still
not work on any matter in which he was direct-
ly involved during the last 36 months of his
state employment. This includes returning to
the same profession for which the employee
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was educated and licensed prior to state gov-
ernment service. This does not prohibit a for-
mer officer or elected public official from
performing "ministerial functions,” such as
filing tax returns, filing applications for
permits or licenses, or filing incorporation
papers. :

"Doing business with the state” encompasses
relationships between a state agency and a
person or business regulated by the state agen-
¢y or receiving grants from the state agency.
Any entity which is regulated by a state agen-
cy, or which receives grants from a state agen-
cy is considered to be doing business with the
state under KRS 11A.040(6). A former officer
or public servant is not prohibited from receiv-
ing moneys disbursed through entitlement
programs.

The Commission has interpreted "matters in
which he was directly involved" to mean any
matter on which the public servant has
worked, which he has supervised, or for which
he had responsibility. Therefore, the head of an
agency is considered to be "directly involved” in
any matter which comes before the agency dur-
ing his tenure, as he has responsibility for such
matters.

KRS 11A.040(7)

The second provision, KRS 11A.040(7), applies
to all former executive branch employees, not
only officials and elected public servants. Thus,
former part-time, seasonal, and summer em-
ployees are subject to these provisions. This
provision prohibits a former public servant
from acting as a lobbyist or employing a lobby-
ist for 1 year after the latter of the date the
person leaves office or employment or the date
the term of office to which the public servant
was elected expires. The former public servant
may not serve as either an executive agency
lobbyist or legislative agent. An executive
agency lobbyist is defined in KRS 11A.201(8)
as a person engaged to influence executive
agency decisions or to conduct executive agency



lobbying activity on a substantial basis. "Sub-
stantial basis" has been defined’ as contacts
which are intended to influence a decision that
involves one or more disbursements of state
funds in an amount of at least $5,000 per year.
An '"executive agency decision" involves a
decision of an executive agency regarding the
expenditure of funds or with respect to the
award of a contract, grant, lease, or other
arrangement by which those funds are dis-
tributed. KRS 11A.201(7).

KRS 11A.040(8)

The third provision, KRS 11A.040(8), which al-
so applies to all former executive branch
employees, prohibits a former public servant
from representing a person or business before
a state agency in a matter in which the former
public servant was directly involved. This pro-
hibition is for 1 year after the latter of the date
the person leaves office or employment or the
date the term of office to which the public ser-
vant was elected expires.

The term "representing” encompasses any act-
ivity for which the former employee would be
communicating with the state agency on behalf
of a person or business, including attending or
providing legal counsel at an agency proceed-
ing, writing a letter, or otherwise communicat-
ing with the state agency on behalf of someone.
"In which he was directly involved" modifies
the word "matter” and not the words "state
agency," although the statute’s wording is
somewhat unclear. The former employee would
be permitted to represent individuals before
the state agency, provided that the employee
was not directly involved with the entity or the
subject matter during his tenure with the state
agency.

EXCEPTIONS

The Code of Ethics provides a few exceptions to
the post-employment provisions. A former pub-
lic servant may immediately accept employ-
ment with a state institution of higher educa-
tion following termination of his office or
employment with the state. KRS 11A.120. A
person employed by and acting on behalf of a
state college or university is not considered to
be an executive agency lobbyist, pursuant to
KRS 11A.201(8)(b). Additionally, under KRS
11A.130, an officer or public servant employed
by an agency that is privatized may immedi-

ately accept employment from the person or
business which operates that privatized
agency.

INVESTIGATIONS AND
CIVIL & CRIMINAL PENALTIES

The Commission is empowered to conduct con-
fidential preliminary investigations into poten-
tial violations of these, or any other provisions
of the Code. If, in the course of an investiga-
tion, the Commission finds probable cause to
believe a violation has occurred, the Commis-
sion may issue a confidential reprimand to the
alleged violator or may vote to initiate an ad-
ministrative hearing process. The Commission,
upon a finding of clear and convincing proof of
a violation of KRS 11A.040(8), (7) or (8), pur-
suant to an administrative hearing, may issue
a cease-and-desist order, may require the filing
of any reports, may publicly reprimand the vio-
lator, may recommend the removal or suspen-
sion of that person if still in office, and may
order the payment of up to $2,000 in civil
penalties for each violation. Violations of KRS
11A.040(6), (7) and (8) are also Class D felon-
ies, pursuant to KRS 11A.990(1). Under KRS
11A.990(1)(b), any person who violates KRS
11A.040(6) and (7) shall be judged to have for-
feited his office or employment held, notwith-
standing any provision of KRS Chapter 18A.
The Commission must refer violations of KRS
11A.040 to the Attorney General for prose-
cution and may turn over any evidence col-
lected in the investigation or administrative
hearing.

OBTAINING AN ADVISORY OPINION -

The Commission issues advisory opinions on
these and other provisions regarding the appli-
cation of the Code of Ethics. You may obtain an
advisory opinion by writing the Commission at
Room 273, Capitol Annex, 702 Capitol Avenue,
Frankfort, Kentucky, 40601. You may also call
the Commission’s staff at (502) 564-7954 re-
garding any general questions pertaining to
the Code of Ethics.

FOOTNOTES

'As originally enacted in 1992, this provision
applied to all executive branch employees.
However, House Bill 851 amended this provi-
sion as of July 15, 1994 to restrict its applica-
tion to officers and elected officials.
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2Genate Bill 233 amends KRS 11A.201, ef-
fective July 15, 1996, to include this definition
of "substantial basis."

LAURA H. HENDRIX

General Counsel

Executive Branch Ethics Commission
Room 273, Capitol Annex

Frankfort, Kentucky 40601

Tel: (502) 564-7954; Fax: (502) 564-2686

Connelly First Recipient of ;
Heyburn Public Service Award |

Kentucky’s Public Advocate Allison Connelly
has been named by the University of Kentucky
College of Law as the first recipient of the
Henry R. Heyburn Public Service Award.

This prestigious award was established by U.S.
District John G. Heyburn II in memory of his
father. The award recognizes University of
Kentucky Law alumni who have distinguished
the college and the profession through their
efforts in public service. Ms. Connelly, Ken-
tucky’s first woman Public Advocate, and a
career public defender, not only administers

- Kentucky’s statewide public defender system,
but also has served as a visiting and adjunct
professor at the College of Law since 1986. Ms.
Connelly was presented with the 1995-96 Hey-
burn Public Service Award at the Kentucky
Bar Association’s Convention in Lexington on
June 20, 1996, at the Hyatt Regency.

David E. Shipley, Dean of the University of
Kentucky Law School, said, "I could not think
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Laura H. Hendrix is the General Counsel for
the Executive Branch Ethics Commission. She
was formerly an Assistant General Counsel
with the Kentucky Higher Education Assistance
Authority and a judicial clerk and stoff
attorney to Judge William L. Graham of the
Franklin Circuit Court.
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Allison Connelly

of a better person to be the first recipient to
this important award because her career has
been dedicated to serving the public with the
Department of Public Advocacy. Added to that
work, she has been an outstanding teacher at
the law school for years where she has
influenced many students on the lawyer’s
critical role to serve the public.”

William Fortune, professor of law at U.K.
Law School, who has known Ms. Connelly for
many years observed, "'ve never met anyone
who has as much concern for other people as
Allison Connelly. She’s an excellent role model
for the law students she’s taught.”

- - B - -



M.K. v. Wallace:

Setting the Stage for Post-Dispositional
Legal Services for Juveniles in Kentucky

In the advent of tougher legislative directives
which move more and more juvenile offenders
into the adult penal system, and which stiffen
penalties for juvenile offenders generally, advo-
cates by necessity must develop additional
strategies to protect the legal interests of their
clients. Kentucky has been a willing partici-
pant in this national trend as evidence in the
last two legislative sessions.

With more significant consequences being im-
posed upon juvenile offenders, post-disposi-
tional and post-conviction legal services have
become a crucial means of upholding certain
fundamental rights of these juveniles. Ken-
tucky is slated to become one of first states to
develop a statewide system of legal representa-
tion to provide attorneys for post-dispositional
legal services to juveniles in state residential
treatment facilities. As a result of a recent set-
tlement reached in M.K. v. Wallace, Case No.
93-213 (E.D. Ky. 1995) the Department of Pub-
lic Advocacy, through a Memorandum of Agree-
ment with the Cabinet for Human Resources,
will launch its new juvenile service program to
juveniles in these facilities in July, 1996.

M.K. was a fifteen (15) year old female com-
mitted as delinquent to the Cabinet for Human
Resources who was moved through a string of
jails, and ultimately to a group home place-
ment with no representation by counsel. She
filed a §1983 claim on behalf of herself and all
youth committed as delinquent of public offen-
ders who were in custody in CHR facilities,
alleging a violation of her constitutional right
to access the courts under the First Amend-
ment, the Fourteenth Amendment Due Process
and Equal Protection Clauses of the U.S. Con-
stitution, and the applicable slate constitu-
tional provisions. Specifically, she complained
that the state failed to recognize its affirmative
duty to provide counsel to her on matters relat-
ing to her confinement, and that without such,
she was unable as a minor to gain meaningful
access to the courts to redress grievances. She

brought suit for prospective, injunctive relief
against Peggy Wallace, the Commissioner for
the Department of Social Services, CHR, as a
representative of the Commonwealth of Ken-
tucky.

The right of prisoners to gain meaningful ac-
cess to the courts, as found in the First
Amendment and Due Process and Equal Pro-
tection Clauses of the 14th Amendment to the
U.S. Constitution, has been recognized by the
U.S. Supreme Court in a series of cases rang-
ing back to the 1940’s." One of the most signifi-
cant advances in this realm was made in
Bounds v. Smith,? where the Supreme Court
held that the right to access the courts imposes
an affirmative obligation on the state to assist
prisoners who wish to prosecute civil claims, an
obligation which the state does not have with
regard to other citizens. Such inmate access
must be "adequate, effective and meaningful ®
To insure meaningful access, Bounds required
that prisons provide inmates with "adequate
law libraries or adequate assistance with per-
sons trained in the law.*

Bounds did not impose any one mechanism re-
quired by the Constitution under which the
state could fulfill its affirmative obligation to
assist prisoners in pursuing their right to
access to the courts. Lower courts, however,
have considered a number of factors in asses-
sing the extent of the state’s duty to include
the following: 1) the duration of the confine-
ment, 2) the nature of the legal rights at issue
and 3) the number of inmates likely to require
a certain form of legal assistance during the
period of confinement at issue.’

Only two Courts have addressed the issue of
how the right of access is applied to minors. In
1977, a Mississippi federal district court held
in Morgan v. Sproat® that juveniles committed
to state training schools are, no less than adult
counterparts, entitled to reasonable access to
the court. The court found that the mere provi-
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sion of a law library was insufficient to protect
the rights of the youngsters before it since the
majority were of "subnormal intellectual capa-
city,”” end "the students’ ages, their lack of
experience with the criminal system, and their
relatively short confinement [which] means
that [in contrast to adult facilities] there
cannot be a system of writ writers...® The con-
sent decree which was approved required the
training schools to notify current and future
residents that they were entitled to contact
specific legal service organizations for assis-
tance by means of posting legal services notices
in a location accessible to the residents.’
Additionally, the court ordered the institutions
to facilitate access to counsel by assisting
residents in writing requests for representation’
and delivering the requests immediately to the
appropriate legal service programs.’®

The Sixth Circuit Court of Appeals also ad-
dressed the issue of access to the courts by
juveniles in confinement in John L. v. Adams,"
a Tennessee class action case alleging viola-
tions under §1983 on behalf of juveniles held in
state custody in residential treatment facilities.
The Court distinguished between two categor-
ies of claims: those which impose an affirma-
tive obligation of the state to assist prison
access, and those which the state is merely
barred from impeding.'? The Court restricted
juveniles’ claims in the former instance to
those involving a violation of a federal constitu-
tional and civil rights claims, and specifically
excluded claims arising solely under state civil
law.?

The Consent Decree in M.K. v. Wallace more
closely mirrors the holding of John L. case in
imposing a duty on the Commonwealth to pro-
vide a system of legal services for juveniles
being held in state residential treatment facil-
ities who are committed to the Commonwealth
as public or youthful offenders.' Currently, the
Cabinet for Human Resources has contracted
with the Department for Public Advocacy effec-
tive June 1, 1996 to develop and implement a
statewide system of legal services for juveniles
placed or confined in state residential treat-
ment facilities.! Such services include those
involving legal claims arising "from or related
to the fact, duration or conditions of confine-
ment, or any claims cognizable under 42 U.S.C.
§1983 which involve violations of federal statu-
tory or constitutional rights to the extent that
such claims are related to the juvenile’s con-
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finement.” Claims which arise solely under
state law which are civil in nature are not in-
cluded, as well as those which are the legal re-
sponsibility of the Department of Public Advo-
cacy pursuant to KRS Chapter 31.

The Cabinet for Human Resources must inform
juveniles upon their admission to a residential
treatment facility that such services are avail-
able and the process to obtain an appointment
with an attorney, including the days which the
legal service provider will be scheduled to visit
the facility. The Cabinet is also required to
permit provider staff access to the facilities
during reasonable hours to investigate dis-
putes, provide appropriate private consultation
areas, and allow telephone access by residents.

The current contract for post-dispositional legal
services with DPA promises to play an impor-
tant role it this agency’s increasing emphasis
on juvenile representation. Effective May 16,
1996, Administrative Order 96-01 authorized
the Public Advocate to establish a Juvenile
Post-Conviction Section within the Post-Trial
Services Branch which shall be responsible for
the provision of legal defense services to juv-
enile offenders incarcerated in residential
treatment facilities. Nine, permanent, full-time
classified positions are established within DPA
to be used exclusively for this program during
the period of the Memorandum of Agreement
with CHR.

While children still tend too often to be second
class citizens in the legal arena, M.K. v. Wal-
lace is one step toward a greater recognition of
their rights as individuals when the state has
intervened to restrict their liberty. The imple-
mentation of this Consent Decree is long
awaited, and should play an important role in
the Department’s overall advocacy efforts in
the years to come.

KIM BROOKS, Attorney at Law
Children’s Law Center

9 East 12th Street

Covington, Kentucky 41011

Tel: (606) 431-3313

Fax: (606) 655-7553

Kim Brooks is a staff attorney and the Exe-
cutive Director and founder of the Children’s
Law Center, Inc. She served as Plaintiffs’
counsel in M.K. v. Wallace.




FOOTNOTES

'See Ex Parte Hull, 312 U.S. 546, 549 (1941)
"[Tlhe state and its officers may not abridge or
impair [the prisoner’s] right to apply to a fed-
eral court for a writ of habeas corpus.”; Murray
v. Giarratano, 492 U.S. 1, 227, n. (1989), The
Supreme Court has also found roots for the
right of access in the Equal Protection Clause.;
Wolff McDonnell, 418 U.S. 539, 556 (1974)
(citing Younger v. Gilmore, 404 U.S, 15 (1971)),
Johnson v. Avery, 393 U.S. 483, 385 (1969);
and Bounds v. Smithk, 430 U.S. 817, 821 (1977).
’Id. at 828.

1d. at 822.

‘Id. at 828 (reaffirming Younger v. Gilmore,
494 U.S. 15 (1971).

%See Berry v. Department of Corrections, 697
P.2d 711, 714 (Ariz.Ct.App. 1985) (citing Cruz
v. Hauck, 515 F.2d 322, 332, 333 (5th Cir.
1975); Bounds v. Smith, 430 U.S. 817, 827-28
(1977).

€432 F.Supp. 1130, 1135 (S.D. Miss. 1977).
Id. at 1159-60.

8Id. at 1158.

°Id. at 1159.

1d.

11969 F.2d 228 (6th Cir. 1992).

2Id. at 235.

BBut note, the Court goes on to recognize that
"Merely because juvenile adjudications in Ten-

nessee are designated by state law as civil, as
opposed to criminal, in nature, it is not the
case that an appeal of a commitment order is
a civil matter based purely on state law. First
by holding that jeopardy attaches in a juvenile
adjudication, the Supreme Court has acknow-
ledged that such proceedings are criminal in
nature, regardless of how they are designated
under state law. Breed v. Jones, 421 U.S. 519,
529, 95 S.Ct. 1779, 1785, 44 L.Ed 2d 346
(1975). In addition, there is an independent
constitutional right to counsel for juvenile
appeals that is grounded in the Sixth Amend-
ment’s right to counsel as applied to the states
through the Fourteenth Amendment’s Due Pro-
cess Clause.

“The language generally denotes the "Com-
monwealth” as opposed to a specific agency or
cabinet since this is likely to change with HB
#117.

This includes Mayfield Boys Treatment
Center, Owensboro Treatment Center, Green
River Boys Camp, Northern Kentucky Treat-
ment Center, Lincoln Village Treatment
Center, Lake Cumberland Boys Camp, Cardi-
nal Treatment Center, Central Kentucky
Treatment Center, Morehead Treatment
Center, KCH Rice-Audubon Treatment
Centers, Johnson-Breckinridge Treatment
Center, Woodsbend Boys Camp, and Bluegrass
Treatment Center.

2 - - - - B

Mark Soler from Youth Law Center in Washington, D.C.

on Juvenile Justice at the 24th Annual Conference in Owensboro
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The fully influenced persuadee likes what
you promise, fears what you say is imminent,
hates what you censure, embraces what you
command, regrets whatever you build up as
regrettable, rejoices at whatever you say is
cause for rejoicing, sympathizes with those
whose wretchedness your words bring before
his very eyes, shuns those whom you
admonish him to shun and, in whatever
other ways your high eloquence can affect
the minds of your hearers, bringing them not
merely to know what should be done, but to
do what they know should be done.

St. Augustine
De Doctrina Christina, SOO AD.

& That's pretty much what I'd like to
be doing when I talk to jurors in trial.
Scholars have spent 1500 years since
that time trying to figure out just how
to get there!
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In order to persuads, it is useful to know the
pre-existing attitudes of the intended target. As
lawyers, we ask juror\; questioﬁs designed to
uncover their gttitudes; bt frequanty receive
only a blurred glimpse of the real thing.

It is important to remember that ATTITUDE is
reflected by three different components:

o what a person thinks
o how a person feels
« how a person actually behaves

A jutor can tell us something about what they
think, but observation might reveal that this is
not consistent with their actual behavior. A juror
can tell us something they have done, but that
may not reflact their true feelings about that
behavior. Questions that attempt fo explore all
three aspects of attitude, while tedious, are
always more accurate measures of e/ attitude.

While there are three components that
moke up what an individual's attitude may
be, there are two critical aspects of
attitude largely ignored by attorneys
during Jury selection.

Predicting from
Attitude

requires information about:

1. The extremity of a juror's
position.

9. The strength of a juror's
position.




A person may hold an extreme position, but it is
accompanied with little feeling. Ancther person
may voice what appears to be a middle-of-the-
road position with considerable passion.

Model for Measuring
strength and

extremity
of Juror Attitude

Some people feel [ 1.
Others feel [ 1

Where would you place yourself on
this scale?

[attitude #1] = 1

[attitude #2] = 7

How strongly do you feel about
that? _

Do you feel:
extremely strongly, very strongly,
somewhat strongly, not at all
strongly?

Written questionnaires on important
attitudes are more accurate reports, in
light of studies which consistently show
that people who are aware of either the
answers of other people or what is
populer or socially acceptable will slter
their own responses. As a8 result, this
supports an argument in favor of written
questions on certain topics.

As a last resort, if' the question must be
asked orally in court, ask to have the
Jurors jot down their individual answers
on a piece of paper, to be used to reply
when it is their turn to respond. This may
help them be little more honest when
called on, or at least sllow them to telk
about what they first wrote down if
they are beginning to change their
position in light of the open-court
discussion.

Examples of questions
designed to elicit
ATTITUDES about

relevant ftrial issues

In the form of written questions in
a questionnsire, these items are
more effective predictors of
Juror positions on issues important
to the trial than flat questions,
which simply ask a juror’s opinion.
These same questions, however,
can, and should be used during oral
voir dire, in situstions where the
court did not permit written
questionnaires or severely limited
them.

Some people feel that if a witness
takes an oath in court to tell the truth,
that the jurors must accept that
testimony as true. Other people feel
that witnesses usually distort the
truth to make themselves look good.
If a 1 means you feel witnesses who
take an oath should be believed,
and a 7 means you think witnesses
usually distort the facts to benefit
themselves, where would you be
on that scale? [Answer]

How strongly do you feel about your
position? Do you feel extremely
strongly, very strongly, somewhat
strongly, or not at all strongly?
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This case involves a lawsuit in
which the only way the court will
allow jurors to give compensation is
in money or dollars. Some people
feel that lawsuits asking for money
are wrong, even if it means a
wrongfully injured person will get
nothing for their injuries. Others feel
that lawsuits are the best way for
injured people to try to recover
something for the loss they have
suffered, even if real compensation
means awarding millions of dollars
to one person.

If a 1 means you feel any lawsuit for
money is wrong, and a 7 means you
feel lawsuits and money awards are
the best way to deal with wrongful
injuries, where would you be on that
scale? [Answer]

How strongly do you feel about your
opinion? Do you feel not at all
strongly, somewhat strongly, very
strongly, or extremely strongly?

Additional Question
Formats that Elicit
Juror Attitudes

Please tell me whether you agree or
disagree with the following
statement:

Duning juny delibenations, euerny junor
should géue nespect to the opinions and
ideas exprecced by eack junon.

How strongly do you feel about that?
Do you feel extremely strongly, very
strongly, somewhat strongly, not at
all strongly? '

Would you share the reasons you
have for feeling the way you do?

It is expected that scientific experts
[doctors] [police officers] will testify in
this case. Some people feel that
experts are automatically more
believable than other witnesses,
because they are experts. Other
people feel that experts are
generally not to be trusted because
they are too confident and
exaggerate.

If a 1 means you feel that experts are
automatically more believable than other
witnesses, and a 7 means you feel that
experts are generally not to be trusted,
where would you be on that scale? [Answer]

How strongly do you feel about that? Do you
feel not at all strongly, somewhat strongly,
very strongly, extremely strongly?

The mere number of witnesses called to
prove a point is never, by itself, sufficient to
prove any fact in a trial. Some jurors feel that
if more than one witness testifies about
some fact, the juror must accept it. What are
your own opinions about that? Can you give
us an example?
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Please tell me whether you agree or
disagree with the following statement about
credibility of witnesses:

Durning deliberations. ¢ some jarore
belicued a witness and othere did wot,
cucnyone chould go along with the
majonity on this point.

[Answer] How strongly do you feel about
that?

Do you believe that witnesses can be
mistaken? Under what circumstances? What
would you use as a juror to help you
determine if someone should be believed
on a point? Can you share with us why that is
important to you in making the decision
about believing a withess?




What are your reasons for that
opinion?

Tell us some more about why you
have come to feel this way.

Some people recognize that they
would find it very difficult to give a
high money award of damages in
any case, because money doesn't
fix a person's pain. Tell us your
feelings about that. [Answer] What
experiences have you or anyone
close to you had that have
influenced your opinions?

* Using prior behsvior to predict--

In order to serve as jurors, each
person must talk to and listen to
other members of the jury during
deliberations. Have you had an
experience before in working in a
small decision-making group? Tell
us about that. What were the
positive parts of that experience?
The negative parts? Why?

Has anyone had experience as the
formal leader or chairperson in
charge of a group? What was that
like for you? Can you give us an
example?

Each juror will have to rely on their
own memory about the testimony in
this case, which may be many days
or weeks before. Where would you
place yourself on this scale:

7: 1 totally trust my own memory, even if other
people strongly disagree with me about what
happened

1: 1 would tend to rely on the memory of others if
people disagreed with my memory

How strongly do you feel about that?
Why?

What experiences have you had
where you have been required to
listen carefully to something and

remember it much later?

You may hear testimony from a psychologist
or psychiatrist (or counselor) in this case.
What thoughts do you have about accepting
the testimony from someone in this
profession?

Give us an example of something they might
say that would not have value for you. Why?

In what way do you feel they might help your
decision? What are your reasons?

Can you explain some more about your
thoughts on that to us? ]

Prediction of both an individual's}
reaction to testimony in a trial, as well as
reaction to the issues during deliberations
and, further, juror voting behavior becomes
more reliable when we design questions to
get at attitudes from many different
directions:

o What is the attitude?

. WMWW@WM?
. Wéaééeéauwcoﬂmll‘ly/wéwlée
WWWWP

o FHow extreme is M&Jw‘w on the
coatwww&gfém&ééqémm9

and

o How strong a commitment is )77
| juror willing to- claim to- the attitude?

O
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Plain View

Deemer v. Commonuwealth,
920 S.W.2d 48 (Ky. 1996)

United States v. Shamaeizadeh,
80 F.3d 1131 (6th Cir. 1996)

United States v. Guzman,
75 F.3d 1090 (6th Cir. 1996)
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Ernie Lewis

Deemer v. Commonuwealth,
920 S.W.2d 48 (Ky. 1996)

In Katz v. United States, 389 U.S. 347 (1967),

_a new era in search and seizure law began in

this country. That case, which replaced a pro-
perty/trespass analysis with the reasonable
expectation of privacy analysis, has had num-
erous ramifications. See for example Rakas v.
Illinois, 439 U.S. 238 (1978), California v.
Greenwood, 486 U.S. 35 (1988).

The Kentucky Supreme Court has issued an
opinion influenced by Katz. In this case,
Deemer took six rolls of film to Walgreen for
processing. The pictures were of children being
depicted in sexually explicit poses. Walgreen
sent the pictures to Qualex. Qualex discovered
the sexually explicit poses during developing,
and according to their policy, contacted the
police. The police viewed the prints, and in-
structed the Qualex employee to deliver the
pictures to Walgreen. Deemer was contacted by
Walgreen. When he did not pick up his pic-
tures, a search warrant was issued. Execution
of the warrant revealed further sexually expli-
cit pictures of children. Deemer eventually
entered a conditional guilty plea to 30 years in
prison.

Justice Lambert wrote the opinion for a unani-
mous Court affirming the trial court’s having
overruled the defendant’s motion to suppress.
The Court held that the defendant’s subjective
expectation of privacy in the roll of film was
not one that society was prepared to recognize
as being reasonable. "When an illegal item is
revealed to third parties, an examination at
their insistence by the government does not
violate the Fourth Amendment." Further, the
act of reopening the container was not a search
requiring a warrant. The Court also rejected
out of hand that there were any First Amend-



ment implications of the photographs creating
additional privacy protections.

United States v. Shamaeizadeh,
80 F.3d 1131 (6th Cir. 1996)

This is a highly fact-bound decision by the
Sixth Circuit. It was litigated in part by Mark
Stanziano of Somerset. The decision was writ-
ten by Judge Jones, joined by Judges Kennedy
and Holschuh.

While the facts are complex, a brief description
of what occurred is important to understand
the Court’s holding. A woman named Schmitt
called the Richmond Police Department com-
plaining of a possible burglary at her house.
She shared the upstairs with Shamaeizadeh,
while two other codefendants, Reed and Ford,
rented the downstairs. An officer came to the
house, and Schmitt asked him to search the
upstairs and the downstairs for burglars. After
the search, the officer called a second officer,
and a second search was conducted, this time
without Schmitt’s permission, and without a
warrant. A third search was conducted there-
after under similar conditions. Finally, a
search warrant was obtained, and 393 mari-
juana plants were located during the execution
of the warrant.

After a hearing on the motion to suppress, the
district court adopted the magistrate’s recom-
mendation finding that while the first search
was constitutional, the others were not, and
that the redacted affidavit was insufficient to
demonstrate probable cause regarding the
downstairs apartment. On appeal, the Govern-
ment challenged only the decision that the
redacted affidavit did not demonstrate probable
cause.

The Court affirmed the lower court’s decision.
They analyzed the probable cause determina-
tion using Illinois v. Gates, 462 U.S. 213
(1983), which looked to the "basis of the infor-
mant’s knowledge; 2) the reliability of the in-
formant; and 3) the corroborative evidence
presented by the government." Here, Schmitt
had stated that she believed that other occu-
pants of the house were growing marijuana in
the downstairs apartment. However, because it
was a separate living unit, and because she did
not specifically say that Reed and Ford were
growing marijuana in the apartment, this
"lacks the particularity needed to establish

probable cause for the basement apartment.”
Because Schmitt’s statement was insufficient
on its face, the Court did not consider Schmitt’s
reliability. Finally, the Court looked at Officer
Cunigan’s statement that he had smelled grow-
ing marijuana from the upstairs apartment.
However, his redacted statement said nothing
about the downstairs apartment. As a result,
the Court found that probable cause was not
demonstrated in the redacted statement, and
affirmed the decision of the district court.

United States v. Guzman
75 F.3d 1090 (6th Cir. 1996)

Guzman was riding in a bus in Memphis, Ten-
nessee, when he encountered officers with dogs
working the buses. After an encounter with
Guzman, during which the dog was "sniffing
real hard,” the officers got on the bus and
attempted to find the owners of particular bag-
gage located in the overhead baggage area. One
officer placed his hand on Guzman’s bag, felt
several hard bricks inside, and began to talk
with Guzman about it. Eventually, after Guz-
man demanded that the officer obtain "paper”
before searching the bag, Guzman was asked to
step outside with the bag. He consented to the
dogs sniffing his bag; the dogs alerted. There-
after, a warrant was executed, and 6000 grams
of cocaine was found.

The Court, in an opinion written by Judge Mil-
burn and joined by Judges Engel and Weber
affirmed the lower court opinion overruling the
motion to suppress. First, the Court held that
Guzman did not have a reasonable expectation
of privacy in the exterior of his bag which had
been placed in an overhead compartment. The
Court further held that Guzman was seized for
Fourth Amendment purposes when he was ask-
ed to step off the bus. The Court finally held
that there was probable cause to seize Guzman
and his bag, based upon the officer’s having
recognized bricks of drugs when he touched
Guzman’s bag, and the officer’s dog having
been "interested” in Guzman’s bag.

Short View

1. State v. Williams, 58 Cr.L. 1574 (Neb.
Sup.Ct. 3/8/96); United States v. Baker, 58
Cr. L. 1573 (4th Cir. 3/13/96). Two courts
have addressed the outer limits of Terry,
and have pushed that limit further out. In
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Baker, the Fourth Circuit allowed an officer
to lift up a person’s shirt upon observing 2
“bulge.” "[Tlhe district court erroneously
concluded that a patdown frisk was the only
permissible method of conducting 2 Terry
search...Balancing the officer’s interest in
self-protection against the resulting intru-
sion upon Baker’s personal security, we hold
that Officer Pope’s direction was reasonable
under the circumstances.” In Williams, the
Court allowed an officer to force open a
clenched fist during a Terry frisk. "If, under
Terry, a police officer is justified in con-
ducting a protective weapons search based
upon the officer’s reasonable belief that a
suspect may be armed and dangerous, such
a weapons search would necessarily include
the right to search a clenched fist."

_ Alward v. State, 58 Cr.L. 1576 (Nev.Sup.
Ct. 2/29/96). This is an important case for
you campers out there. Here, the Nevada
Supreme Court held that a camper has a
reasonable expectation of privacy in his
tent. "[Hlolding that temporary residence at
a hotel ensures Fourth Amendment protec-
tions, while temporary residence in a tent
does not, would limit the protections of the
Fourth Amendment to those who could af-
ford them...Thus, we conclude that Alward
had a reasonable expectation of privacy in
the tent such that the warrantless search of
the tent violated the Fourth Amendment."

_ State v. Morris, 59 Cr.L. 1033 (Vermont
3/292/96). Under the Vermont Constitution,
the police may not search trash placed at
the curb, rejecting California v. Greenwood,
486 U.S. 1625 (1988). "[Pleople reasonably
expect that, once their refuse is placed on
the curb in the customary and accepted
manner, it will be collected, taken to the
landfill, and commingled with other garbage
without being intercepted and examined by
the police. The Vermont Constitution does
not require the residents of this state to
employ extraordinary or unlawful means to
keep government authorities from exam-
ining discarded private effects.”

_ State v. Cada, 59 Cr.L. 1034 (Idaho Ct.
App. 3/29/96). The police may not go onto a
driveway between a house and a garage 110
feet away. That area, under the Idaho Con-
stitution, is within the curtilage; thus, when
the police smelled marijuana while in a
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place where they had no right to be, and
used evidence from that to obtain a search
warrant, the evidence obtained in executing
the warrant had to be suppressed. This
opinion rejects the interpretation of the
scope of the curtilage in United States v.
Dunn, 480 U.S. 294 (1987)."[Wle decline to
adopt the Dunn formulation. Instead, we
adhere to the description of curtilage here-
tofore applied by Idaho courts, which en-
compasses the area, including domestic
buildings, immediately adjacent to a home
which a reasonable person may expect to
remain private even though it is accessible
to the public.”

_ United States v. Bayless, 59 Cr.L. 1035

(DC SNY 4/1/96). No observer of the court
system could be less than shaken by this
opinion, and the pressures placed upon this
judge prior to this opinion. Here, Judge
Harold Baer, Jr., a federal district judge,
reversed a prior decision suppressing evi-
dence consisting of about 80 pounds of nar-
cotics. He does so after taking additional
proof, and crediting testimony newly offered
by the police. He had previously suppressed
evidence following testimony by the sole
police officer.

That is not the disturbing part of this case.
Following his initial decision, presidential
nominee Bob Dole called for Baer’s impeach-
ment. Dole has included in his stump
speech criticism of President Clinton for
appointing "liberal judges.” Thereafter,
presidential press secretary Michael McCur-
ry said that President Clinton might ask for
Baer's resignation if he did not reverse
himself. It was thereafter that Baer wrote
his opinion doing that which was demanded
by the President.

Criticism of Clinton’s pressure has been
strong. Columnist Carl Rowan said that "in
one foolish moment [Clinton] left the federal
judiciary naked to enemies who have little
reverence for the Constitution. We cannot
afford to have our federal judges trembling
at the prospect of criticism from desperate
political partisans.” J udge Jon O. Newman
of the Second Circuit, joined by three other
federal judges, criticized Dole and Clinton
for their "extraordinary intimidation” which
threatened to "weaken the constitutional
structure of this Nation."



7. People v. Gonzalez, 59 Cr.L. 1171 (NY Ct.
App. 5/2/96). A sister consented to the
search of the apartment she shared with
her brother and sometimes the accused. The
police used this consent to search a zipped
duffel bag hidden under the mattress of the
bed sometimes slept in by the defendant.
The New York Court of Appeals held that
the sister’s consent to a search of the apart-
ment did not extend to the duffel bag, and
thus the search was illegal and the evidence
seized (a murder weapon) had to be sup-

6. Lynch v. Commonwealth. This is an un-
published decision of the Kentucky Court of
Appeals, issued on April 12, 1996. While the
case goes against the accused, it is an inter-
esting issue and should be published. Here,
the Court holds that a person whose tele-
phone records are subpoenaed by a grand
jury has no reasonable expectation of pri-
vacy in those records. The Court specifically
relied upon Smith v. Maryland, 442 U.s.
735 (1979), which had held that a person

has no reasonable expectation of privacy in
the phone numbers dialed from his home.
The Court here was unpersuaded that
Smith was distinguishable based upon the
fact that the numbers in this case were all
unlisted. "The Court does not find that
obtaining an unlisted number can create
any legitimate expectation of privacy
against a grand jury subpoena. As a result,
the Defendants lack standing to challenge
the issuance of the grand jury subpoenas
duces tecum.”

pressed.
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1 never thought I'd see the day,
T'd have to go to jail.
But this woman wouldn’t stop,
She just kept raising hell.
My son stopped dating her daughter
On a Friday night,
And when she saw me on Sunday
She was ready to pick a fight.
She threatened me and called me things
T'd never heard before
And late that night I heard the cops
Knocking on my door.
In their hands they had a warrant for me
For Wanton Endangerment in second degree.
T just shook my head in disbelieve
When 1 walked in the jail house
My son right by my side
The jailer couldn’t believe it
1 could see it in his eyes
He talked with us and picked and sung
And made it seem alright.
Then they took us to our cells
And that’s where we spent the night
I spent the night in jail
It was the worse night of my life,
I paid for things I didn’t do
And I know that ain’t right.
Then came our day to go to court,
1 was shaking in my shoes,

The Night I Spent in J ail

- There were smiles in that courtroom,

- Ruby Marshall

1 knew 1 wasn’t guilty,
but I didn’t know what to do.

That Judge was fair and honest,
that was plain to see,

And when he finally called my name,
he said... How do you pled.

Then somewhere from behind me,
and I slowly turned around,

This little Lady 