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Whitewatet- Reflection.
Too often we behavewith
Mark Twain’s observation
asour guide, "The rule is
perfect: in all mattersof
opinion our adversariesare
insane."But there’sanother
way to view thethoughtsof
others. Professionalswho distinguish them
selvesoften reflect on their individual work
within its larger context with the help of
others who have differing perspectives.As
defenderswe too seldom reflect on our indiv
idual work, our role in the criminal justice
systemandthe functionalityof the organiza
tion which employs us. We’re just trying to
get thenext caseresolved.

Thom Allena, an organizationalconsultant,
who hasworkednationally with privatebusi
ness, the National Institute of Corrections
and Defenderscalls us to aview andpractice
of leadershipthat is important for us to re
flect on anddialogueaboutamongstourselves
and with thoseof differing perspectives.

TheAdvocatehasaskedindividuals to provide
a brief commenton Mr. Allena’s article, Of
the 44 personssolicited, 16 or 36% havere
sponded...thehighestresponserateTheAdvo
catehaseverhadto this kind of request.Who
respondedandwho did not respondmaybe of
some interest. 12 public defenders,9 from
Kentucky and 3 nationally, were askedfor
their thoughts yet only 3 responded,2 from
out-of-state. Only 1 of the 9 defendersin
Kentuckygaveus their thoughts.Five mental
health professionalswere askedand 3 pro
vided a comment.Twelve judgeswere asked,
4 responded.We asked3 prosecutorsand 1
offered comments. One of the 3 law school
deansprovidedhis reflections.

Our aspirationis for genuinedialogueto help
us reflect with greaterdepth so the white-
waterwe travel as defendersin our own or
ganizations,the criminal justicesystem, and
societyat largewill not dislodgeus from more
effective leadership. Please give us your
thoughtsfor futurepublication!

Et1wanI C. 9oiuthan,Editor

‘Know thyself was the inscription over the
Oracleat Delphi. And it is still themost diffi
cult task any of us faces.But until you truly
know yourself, strengths and weaknesses,
knowwhatyou want to do andwhy you want
to do it, you cannotsucceedin any but the
most superficialsenseof theword.

- WarrenBennis
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To the degreethat individuals
are successful at plumbing
their depths, those people
should be better off, and the
companiesthat employ them
may gain competitive advant
age. In fact, in shifting mar
kets, the unexamined life
becomesa liability.

- Sherman,LeadersLearn to
HeedtheVoiceWithin 1994
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Negotiating the Permanent White Water:
Leadership and the Art of Becominga ChangeAgent

Organizational Maps
for the 21stCentury

Whitewater. Change is most certainly an in
evitable occurrence in the life of defender
leaderstoday.Leaderstodayarebeingaskedto
balancenew technology and increasingcase-

5 LEADERSHIP PRACTICES loadswith humanconcernsof clientsandstaff,
beingfrequentlyaskedto do morewith less.In
short,we arein what authorPeterVaill calls,
"the permanentwhite water." The presenten
vironmentof chaotic changerequiresa differ

1 Challenge the Process ent responsefrom the traditionalmanagement
approachof approach-implement-evaluate.This
changeis complex,novel, dangerous,andsug

2 Inspire a Shared Vision gestsnon-stopmovement.For leadersthiscan
beviewedas threateningor can conveya sense
of energyandexcitement.Actually things are
only partially under control, yet the effective

3 Enable Others to Act navigatorof the rapids is not behavingran
domly or aimlessly.

4 Model the Way Spiritually Smarter. We are called upon to
work, not simply smarterwhich carrieswith it
connotationsof increasedeffort, increasedtech
nical knowledgeand increasedpower. Rather,

5 Encouragethe I raise the somewhatrisky idea of working
"spiritually smarter." It’s risky becauseof all
the baggageit carries,especiallywith a group
of liberal lawyers.To work spiritually smarter
is to pay more attention to one’s own inner
qualities, feelings,insightsandyearning,or in
short,everythingtheynevertaughtyou in law
school. It is to reachmore deeply into oneself
for thatwhich is unquestionablyauthentic.In
modern organizationsthis not often easy. In
the future, managing,will becomemore and
more aboutbeing "performingart" whereour
greatesttools in leadingwill find in ourselves
andothers.

Relationship Not Things. This collective
aspectof organizationsflies directly in the face
of a world view given to us a few hundred
yearsago by a fellow namedNewtonwho con
vinced us that the world and organizations
was a machineconsistingof interchangeable
parts characterizedby rationalism andreduc
tionism - a focus on things ratherthanrela

July 1996, TheAdvocate,Vol. 18, No. 4, Page3



tionships.In her cutting edgetext, Leadership
and the New Science1993, MargaretWheat
ley, advises that new breakthroughsciences
suchasquantumtheorytell us a very different
story. In fact, insteadof being separateparts,
we are actually all interconnectedby under
lying currentsmovingtoward holism andthus
a system.Matter canbe observedonly in rela
tionship to somethingelse.The quantumview
of reality strikes directly againstmost of our
current notions of reality and many of our
existing paradigmsstand on shaky ground.
Some of you are probably wondering,"What’s
the relevanceof all this sciencestuff for us?"
The implications for organizationsare signi
ficant. The implications for criminal justice
agenciesare enormous.The implications for
defendersgroups are, quite frankly, mind-
blowing. Considerthis for a moment.

Interdependent.Oneof the organizingmyths
around the work of defendersand defense
lawyers as well is that defendersare the
independentvoice of the solitarily defendant
standingnakedand alone against a machine
like systemofjustice. For most defenders,it is
indeeda frighteningthoughtto ponderthepos
sibility of actuallybeingconnectedor relatedto
a prosecutor,a judge and god forbid, a correct
ional officer. Defendersaredifferent andmany
of ushaveconvincedourselvesof this. We are
perhapsunique,but not different.For much of
defenderwork time is spent continuingto act
as if we are not really connectedto others
within a system.The adversarialmodel only
servesto reinforce this belief. After all, isn’t
thejustice systemthe very machineMr. New
ton most likely had in mind when he postu
latedhistheory.Thepricesdefendersfrequent
ly payfor holding this myth is often tendered

in separationandisolation.Defendersareoften
not seen as full players. Let’s face it, public
defendersarenot usually the first ones invited
to the policy makingor budgetingtableandare
often not the first namesto emergewhenjudi
cial nominationssurface.

I will go a step further, and hopefully it will
not be too far down the slippery slope,and of
fer prima facie evidencethatoneof theanchors
of our machine is rapidly becoming obsolete:
the adversarial model. Let us reflect on ex
cerptsfrom a recentcolumn titled A Proposal
for ‘True’ Legal Reformby respectedcolumnist
Chuck Green that appearedin the May 21,
1995 Denver Post.1 Some of you will be dis
turbedby it. Somewill find it amusing.Hope
fully most of you will be provoked in some
respect.

"Insteadof administeringan oathof witnesses,
we needto issuethem an advisory.It would go
somethinglike this:
Judge:Good morning, Mr. Smith.
Witness:Good morning, sir.
Judge: Do you realize that your appearance
here today has nothing to do with the truth,
the whole truth andnothingbut the truth?
Witness:Yes, sir, I do.
Judge:Do you realizethat you are nothingbut
a tool of the attorneysin this case?
Witness:Yes, sir.
Judge:Do you realizethat you will be allowed
only to answerthe questionsaskedof you by
theattorneys,andthat anyansweryou provide
will be strictly limited to what the attorneys
want to hear, and you are not to stray from
their script?
Witness:Yes, sir.

Mr. Allena’s summaryof leadershipbehaviorsshouldbe helpful to thosewho seekto be
proactive in our justice system,but I must take issuewith him on two points.

First, I disagreewith Mr. Allena’s assertionthat the adversarialsystemis "rapidly
becomingobsolete."I realizethat mediation,arbitration, DrugCourtsandotherprograms
designedfor parties in both civil and criminal casesare non-traditional, but they are
merely pendant and supplemental to courts, and will not replace the traditional
adversarialsystem.

Secondly, I strongly disagreewith his assumptionthat public defendersare "often not
seenas full players"in the criminal justicesystem.I amnot familiar with hisexperiences,
but in Kentucky our public defendersplay an importantandactiveleadershiprole in the
criminal justice system,which is recognizedby the othersystemparticipants.

- JudgeJamesE. Keller, FayetteCircuit Court, ChiefJudge
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Judge:If you haveinformation or factsthat do
not fit into the preconceivedtheoriesof the
attorneys,you havean obligation to keepthose
facts to yourself. Do you understandthat?
Witness:Yes, your honor.
Judge:Do you realizethat anyinformationyou
offer in this case is subject to distortion,
misrepresentationand interpretation by the
attorneysat anytime, butparticularly in their
closingstatements?
Witness:Yes, your honor.
Judge:Do you understandthat if you attempt
to offer any information - regardlessof the
truth or importanceof that information - that
is not speciallyelicited by the attorneysin this
case, it will be disallowed and you will be
subject to a chargeof contempt?
Witness:Yes, your honor.
Judge:Do you realize that you are not to vol
unteeranyinformationto this court, no matter
how valid andno matterhow truthful it might
be unless the attorneys ask you a specific
questionintendedto promptyour response?
Witness:Yes, your honor.
Judge:Do you acceptthe fact that you are not
a witness in this case,whose obligation is to
tell the whole truth, but rather that you are
merelya pawnof the attorneys,to be manipu
latedat their will?
Witness:Yes, my lord.
Judge:Do you understandthat any testimony
you offer is secondary,in the eyes of the jury,
to the theatricsof the attorneys - their man
nerisms,their inflections,their demeanor,their
cute tricks, their antics, their egotistical
showmanship?
Witness:Yes, my lord.
Judge: Do you understandthat this isn’t an
exercise in seeking the truth, but rather a
contestof determiningwhich attorneyis the

most adept at excluding the truth from this
case?
Witness:Yes, my lord.
Judge: Do you accept the premisethat this
isn’t a forum for justice, but insteadthis is a
forumfor the attorneysto competefor theprize
asthemostcunning,themostentertainingand
the most likable?
Witness:Yes, your excellency.
Judge:Do you promiseto tell only part of the
truth, the part that the attorneyswant the
jury to hear, and nothing but what the
attorneysask for?
Witness:Yes, your excellency.
Judge: If an attorneydistorts your testimony,
do you agreeto remainquiet and not to speak
until and unlessyou are askedto speak?
Witness:Yes, your excellency.
Judge:Do you understandthat I am an attor
ney, andthat I am supreme,andthat you will
not testify about anything that you saw, or
anything that you heard,or anything that you
know, unlessI deemit to be important?
Witness:Yes, your excellency.
Judge:Do you acceptyour role here today as
the least important of all the playerson this
stage,that you are nothingbut a pawn of the
system,a prop in the scenery?
Witness:Yes, your excellency.
Judge:Do you understandthat the jury does
notneedto understandyour testimony,aslong
asit contributesto theshambeingperpetrated
by the lawyers in this case?
Witness:Oh, my God,yes.
Judge:You may be seated,Mr. Smith. Bailiff,
you may bring in thejury. Tell the producerof
Court TV we’rereadyto roll. Thenextcommer
cial break will be at 10:45. By the way, Mr.
Smith, try to remembernot to look directly into
the camera."

Allena getsit right. The behaviorsandcommitmentshe arguesfor aregenuineantidotes.
They offer realrelief to leadersseekingto avoidchronicorganizationaldiseases:reducing
vision to mechanism,elevatingsystemat the expenseof relationship,eradicatingspirit
in favor of routine. Allena distinguishesthe leader’s middle way: between the utter
cynicism that nothing is worth conviction and the extremeskepticismthat nothing can
be known for sure. Call his approachprincipled pragmatism,quality leadership,team
empowermentor somethingelse;it works.Justaskanyonewho hasexperiencedthis kind
of leadershipfirst hand.Anything lesssimply won’t do.

- JohnBugbee,GovernmentalServicesCenter
Frankfort, Kentucky
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I suspect that, as sarcasticand caustic a
thought it may be, it is a perspectivethat is
becomingincreasinglysharedby citizensacross
the country. We can no longer afford to be so
arrogantas to dismissthis thinking aseither
uninformedor unenlightened.As leaders,we
are being called to be more proactiveandless
reactiveanddefensive.

The Challenge of Leadership

What kinds of leadershipare called for to
navigateus into the 21st century. One of the
morerefreshingideascomesto us from James
M. KouzesandBarry Z. Posnerwho co-auth
ored, The Leadership Challenge: How to Get
Extraordinary Things Done in Organizations
1987. Kouzes and Posner set out to study
what madeleaderssuccessfulandwent about
doing it in a radical manner: they lookedat
leadershipthrough the eyes of the follower.
What they discoveredwas that leadershipis
not a title or a position in an organizational
hierarchy.Simply put, leadershipis a behavior
and that behavior is observableand visible.
Furthermore, the leadership behavior they
foundin successfulorganizationswaspracticed
at every level of the organization.It was not
somethingreservedfor occupantsof the pent
houses.And mostimportantly, they discovered,
leadershipis relational.

The leadershipchallengein the 21st century
for defenderswill be to "reinvent" yourselves.
To ignore this challengewill meandisastrous
consequences.I envisionleadershipin the next
millennium will have a lot less to do with
politicsandpolitical connectionsanda lot more
to do with vision, values andprinciples. Less
concernwith powerandmoreattentionto out-

comesandresults.Less use of deceit,manipu
lation andfear and more aboutopenandhon
est communicationandmutualtrust. Lesshier
archy andmorehigh performanceteams.Less
coercionand moreparticipation. Less needfor
control and morewillingnessto be vulnerable.
Less interest in winning, losing and being
adversarialandmorewin/win, partnershipand
collaborationapproaches.Less "deal making"
andmorecommitmentsto holistic forms ofjus
tice. Less tolerancefor "getting clients off’ and
moreinterestin healingoffenders,victims and
communities.

Here are the five leadershippracticesandten
commitmentsthat successfulleadersmake to
their organizationsgiven to us by Kouzesand
Posner:

1 ChallengeThe Process

Defenders by their very nature have always
beenextremelyadeptat challengingthe sys
tem and processesthrough which it operates.
The problem is the processeswe have chal
lengedareusuallysomeoneelse’sandrarely is
it everour own. Until now, it’s beeneasyto see
others i.e., police, prosecutors,judges, cor
rectionalsystemsas "the problem." What we
know aboutsuccessfulleadersis that they con
stantly challenge what they are doing and
their assumptionsaboutwhat they are doing.
Most importantly, theseleadersfrequentlyask
questionslike:

.t. "How canwebe evenmoreeffectiveat what
we are doing?"

4. "What will it take for me to becomea more
empoweredleader?

It is encouragingto realize that membersof the legal professionare interestedin
developingimprovedleadershippractices.All suchsystemsshouldbe carefullyevaluated,
and thosethat are beneficial shouldbe adoptedand those that are fruitless should be
abandoned.

- JusticeDonaldC. Wintersheimer
SupremeCourt of Kentucky
Covington, Kentucky
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Their beliefs about challengingdoes not stop
there.They actuallyencouragetheir peopleto
challengethe processas well. They act as if
their staffhavevaluablecontributionsto make
to the organization. There are two commit
ments that leaders make in the practice of
challengingtheprocess:

A Search out challenging opportun
ities to change,grow, innovate and
improve

* Treat everyjob as an adventure.

* Questionthe statusquo andhow "we
do thingsaroundhere."

* Go out and find somethingthat is
brokenandfix it.

* Encourageinnovation.

* Make the adventurefun.

B Experiment and take risks and
learn from accompanyingmistakes

* Encouragepeople to risk failure and
model this yourself.

* Createan innovatorsHall of Fame.

* Setup experiments.

* Honor and rewardrisk-takers.

* Become an agent for change within
your own organization.

2 Inspire a Shared Vision

Fewdefenderssystemsin my experiencefunc
tion usinga vision or missiondrivenapproach.
Programswith vision statementsinvest little
energy in communicating the vision to staff,
clients andstakeholders. Living the vision is
yet anotherstory. Without a meaningfulvision
or purpose,directionis oftensomethingthat is
dictatedby someoneelse. It is not unusual
then to havethe experienceof having a court
or legislaturedetermineour future for us. The
word "vision" evokespowerful imagesandpic
turesthat invite us "to see" the future. One of
the mostcritical rolesof leaderstodayis vision
crafting. The visions they createneedto be
positive and inspiring and sharedand sup
ported with staff. The journey toward vision
will provide energyandclarity thatpermeates
the entire organization.Leaderswho success
fully practice inspiring a sharedvision make
the following two commitments:

A Envision an uplifting and ennob
ling future

* Honor your sharedhistory throughan
organizational"lifeline."

* Determinewhat youwant andencour
age othersto do the same.

* Write an article about how you have
madea difference. Act on your intui
tion occasionally.

* Becomea futuristandpracticelooking
into the future.

Machiavelliobservedin ThePrince that, "It mustbe consideredthatthereis nothingmore
difficult to carry out, nor moredoubtful of success,nor more dangerousto handle,than
to initiate a new order of things." It certainlytakescouragefor anyoneto risk initiating
changeof anykind in our tradition-boundcriminaljusticesystem.Mr. Allena’s discussion
of theleadershippracticesidentifiedby KouzesandPosneris equallyrelevantto thefield
of corrections.Leadersarejudgesmoreby what we do thanwhatwe say.As Machiavelli
pointedout, creatingchangeis not easy,but the commitmentto actionover mererhetoric
significantly increasesthe likelihood of success.

- Doug Sapp,Commissioner
Departmentof Corrections
Frankfort, Kentucky
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B Enlist others in a common vision
by appealingto their values,hopes
and dreams

* Identify your stakeholdersandconsti
tuents.

* Find the commonground.

* Write anddeliver a five minute"stump
speech."

* Be positiveandoptimistic.

* Be genuine.

3 Enabling Others to Act

Contrary to popular Westernbeliefs leaders
cannot do it alone. It takespartners to get
extraordinary things done in organizations.
Leadersbuild teamswith spirit andcohesion,
teamsthat feel like family. They seek to in
volve othersin planning anddecisionmaking
and in effect, makeothers feel like partners
andownersratherthanhiredhands.Most im
portantly they understandthe needto develop
collaborative goals and cooperativerelation
ships.They often view adversarialandcompe
titive approachesto resolving conflict as an
outdatedmodels. Leaderswho effectively en
able others to act arecommittedto:

A Fosteringcollaboration by promot
ing cooperativegoalsand building
trust

* Involve people in planning and pro
blem-solving.

* Focuson gainsnot losses.

* Be a risk-takerwhenit comesto trust
ing others.

* Createa climate of trust.

* Always say "we."

B Strengthenothersby sharing infor
mation and power

* Get to know people and demonstrate
genuineconcern.

* Make heroesof otherpeople.

* Use your powerin serviceto others.

* Enlargeother people’ssphereof influ
ence.

* Keep peopleinformed.

4 Modeling the Way

Leadersneeda guiding set of principles and
valuesby which staff,clients, stakeholdersand
evenadversariesought to treated.Theseprin
ciples makethe organizationdistinct anduni
que. It sendsa clear messageto others about
what we standfor andprovide a visible base
line for "walking our talk." However, it’s more
than just words and phrases.Leadersshow
othersby th own examplethat they live by
the valuesthey profess.This is how they gain
credibility with others. In modeling the way,
leaders practice the following two commit
ments:

Change createsopportunity and excitement.
innovative and enthusiasticleadership.Now that’s a message!

Embrace change as a clarion call for

Allena’s leadershipdicta: Changenow happensat an irregular rate as a continuous,
unpredictableprocessrather than as an occasionalevent. An individuallorganization
profits from an explicit gameplan and the energyandoperationallydefineddetails for
implementationof actionswithin a communityof supportthe team.You"walk the talk."
Rememberto listen to your inner self, take your emotional pulse often, andcelebrate
accomplishments.

Not a badmissionstatementto usewhenfate dictatesthat wemustleavethesafeharbor
of familiar routineandorganizationalstructure.With suchanattitude/itinerarythe NEW
is greetedwith hopeful anticipation and is welcomed.

- William D. Weitzel, M.D., Lexington,Kentucky
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A Set an example for others by be- celebrate accomplishments and acknowledge
having in ways that are consistent milestones.And just what sustains leaders?
with stated values . The answeris found in oneword andthat one

word is rarely uttered in our workplaces:
* Write a tribute to yourself. "love." Leadersare in love with their people,

with the work of the organization,eventheir
* Write a leadership credo and publish clients. Encouraging the heart focuseson the

it. following two commitments:

* Write a tribute to your organization. A Recognizeindividual contributions
to the successof every project

* Audit your actions.
* Develop measurable performance

* Be a storyteller. standards.

B Plan small wins that promote con- * Install a systematic process of
sistent progressand build commit- rewarding performance.
ment

* Be creativeaboutrewards.
* Make a model.

* Let others help design non-monitary
* Take one hop at a time and bench- compensation.

mark.
* Go out and find peoplewho are doing

* Reducethe cost of saying"yes." things right.

* Give people choices and make the B Celebrate team accomplishments
choicesvisible, regularly

* Use a natural diffusion process. * Schedulecelebrations.

5 Encouragingthey * Be a cheerleader- your way.

Gettingextraordinarythingsdone in defender * Reframefailures.
systemsis hard work and successfulleaders
inspire otherswith hopeand courage.Leaders * Secureyour social network.
give heart by visibly recognizing people’s
contributionsto the commonvision and letting * Stay in love.
them know aboutthe value of their contribu
tions to the organization.Leadersfind waysto

Although I do not particularly acceptthe ideathat the changeswe experiencetoday are
any more traumaticor chaoticthan changeat any point of humanhistory, I do believe
that all of us must searchfor our personaland professionalmethodsof adaptingto the
changeswhich characterizeour societytoday. I also believethat the lone figure who can
ride into town and cure its problemsis a wonderful plot for the movies but not very
helpful in organizations. The ability to develop a strong consensusthroughout an
organizationis importantto the growth of anyorganization.This canonly happenwhen
everyoneis treatedwith respectand dignity which is evidencedby listening to every
person’sgoalsandaspirationsfor themselvesandthe organization.This is not avery new
nor radical conceptandis certainlyas old as the "GoldenRule." Sometimestheoldestand
simplestideasare the mostdifficult to rememberto do.

- Paul F. Isaacs,Director,Administrative Office of the Courts,Frankfort, KY
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Beautiful Mermaids. I would like to close
with a story that comesto usfrom, in my opin
ion, one of the greatestmanagementtexts of
our times,All I ReallyNeedto KnowI Learned
in Kindergarten:UncommonThoughtson Com
monThings1986,by RobertFuighum.It is a
story which remindsus that weneednot sacri
fice our uniquenessin order to be aplayerin
the game.

"Giants,wizards,anddwarfs was the gameto
play.

Being left in chargeof about eighty children
sevento tenyearsold,while theirparentswere
off doing parentythings, I musteredmy troops
in the church social hall and explained the
game.It’s a large-scaleversionof Rock,Paper,
and Scissors,and involves some intellectual
decisionmaking.But the real purposeof the
gameis to makea lot of noiseand run around
chasingpeopleuntil nobodyknowswhich side
you areon or who won.

Organizing a roomful of wired-up grade
schoolersinto two teams,explainingthe rudi
ments of the game, achieving consensuson
groupidentity - all thisis no meanaccomplish
ment,but we did it with a right good will and
were readyto go.

The excitementof thechasehadreacheda crit
ical mass.I yelledout: "You haveto decidenow
which you are - a GIANT, a WIZARD, or a
DWARF!"

While the groupshuddled in frenzied,whis
peredconsultation,a tug cameatmy pantsleg.
A smallchild standstherelookingup, andasks
in a smallconcernedvoice, "Where do the Mer
maidsstand?"

Where do the Mermaidsstand?

A longpause.A very longpause."Where do the
Mermaidsstand?"saysI.

"Yes. You see,I am a Mermaid."

"Thereare no suchthings as Mermaids."

"Oh, yes, I am one!"

Shedid not relate to beinga Giant, a Wizard,
or a Dwarf. Sheknewher category.Mermaid.
And wasnot aboutto leavethe gameandgo

over andstandagainstthe wall wherea loser
would stand. She intended to participate,
whereverMermaids fit into the sáhemeof
things. Without giving up dignity or identity.
She took it for grantedthat therewas a place
for Mermaids and that I would know just
where.

Well, whereDO the mermaidsstand?All the
"Mermaids" - all thosewho aredifferent, who
do not fit the norm andwho do not acceptthe
availableboxesandpigeonholes?

Answer that question and you can build a
school, a nation, or a world on it.

What was my answerat the moment?Every
oncein a while I saythe right thing. "The Mer
maid standsright hereby the King of the Sea!"
says I. Yes, right here by the King’s Fool, I
thought to myself

So westoodtherehandin hand,reviewingthe
troops of Wizards and Giantsand Dwarfs as
they rolled by in wild disarray.

It is not true, by the way, that mermaidsdo
not exist. I knowat leastonepersonally.I have
heldher hand."2

THOM ALLENA
Allena & Associates
4520 HookerStreet
Denver,Colorado 80211
Tel: 303 455-8601

FOOTNOTES

‘Reprintedwith permissionby ChuckGreen,DenverPost.

‘From the book All I Really Needto Know I Learnedin
Kindergarten by Robert Fulghum, Copyright © 1988 by
RobertFulghum.Reprintedwith thepermissionof Villard
Books,adivision of Random HouseInc.

Since1984, ThomAllenahasbeentheManagingPartnerof
Allena andAssociates,a private consultingfirm provid
ing training and consultationto groups and organizations
acrossthecountry. The firm is recognizedfor its dynamic,
facilitative approachesto leadership,teamandpartnership
development,community-building,conflict resolution, and
personal/organizational change. Since 1991 Thom has
servedas a memberon a teamof con.sultantsat theNation
al Institute of Corrections which designedand presenteda
nationallyacclaimedchangemanagementseminarentitled:
ManagingChange.The seminarhasbeenpresentedto in
stitutional and community corrections teamsfrom across
thecountry. He is also a co-creatorof a five-dayleadership
seminarentitledManaging With Heart, whichsince1990,
has beenoffered in conferencecentersacross thecountry.
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The seminaris knownfor its "whole person" learning ap
proacheswhich supportpeople in transforming the their
leadershipstyles,valuesand practices leading to shifts in
workplaces.Thomis a FormerAssistantChiefof Judicial
Educationfor theNew JerseyAdministrative Officeof the
Courts 1983-84; former Training Associatefor the Na
tional Council on Crime and Delinquency 1979-82; re
ceivedM.S. in Criminal JusticeandPublicAdministration
from SanDiegoStateUniversity1978;former investigator
with New JerseyPublic Defender1973-76. He received
B.A. in Political Sciencefrom Niagara University in 1972.

In Kentucky,Thomhasfacilitated the developmentof the
JeffersonCountyAlternativeSentencingProgram,and has
trained judges,prosecutors,probation and parole officers
and defendersat programsin Louisville and Covington.

As you no doubt suspected,I found a good deal in
thearticlewith which I can wholeheartedlyagree,
as well as a number of observations and
suggestionswhich I believeall of us in thejustice
system would do well to ponder. I was
particularly struck by Mr. Allena’s comments
concerning the interdependenceof all of us
involved in the criminal justice system,and the
fact that "[Diefendersare often not seenas fully
players."

As to this latter comment,rm afraid thatwhileit
was not really true in the early years of our
public defendersystem, it is probably more true
todaythanmostofus would like to admit. While
I am not sure why, I have perceivedover the
yearsa ten-dencyamongsomeengagedin public
defenderwork to takeon an attitudethat it’s me
and my client againstthe world. This romantic
notion may be a morale builder to overworked
and underpaid de-fense attorneys, but it is
neitheratruenor ulti-matelyproductiveideaand
all too often predisposesto self-righteousness.I
am afraid it has led some public defender
lawyers, who in times past might have been
involved leadersin local civic organiza-tionsand
the local and state bar, to eschew such
involvementandthen inevitably to be seenasnot
being "full players."

Mr. Allena’s observationabout the "adversarial
model" is all too true. Many of us lawyershave
this model so ingrained in us that we remain
adversar-ialevenwhen, if we thoughtaboutit, a
differentapproachwould likely better serveour
client’s cause of any cause we might be
advocating. An extensiveknowledge of law and
proceduredoesnot always equatewith wisdom
and that understandingof people neededby a
truly effective advocate.

Some of what Mr. Allena has to say is
reminiscentof advice given to me by the late
FrankE. Haddad,Jr. shortly afterI wasswornin
as State Public Defender.I neverknew a more
effective or capable criminal defense attorney
than Frank, or one who appreciatedbetter the
interdependenceofthevari-ouscomponentsofthe
criminal justicesystemandhow to employ them
all for thewelfare of his clients.Frank, himself,
a very respectedand influ-ential memberof the
legal profession and his com-munity, warned
againstthoseof us mt he new sys-tem, allowing
ourselvesto becomeanything less thanthe "full
players"we werein the legal system.

I may have told you this before,but someweeks
later I noticed that certain members of the
Attorney General’s staff customarily joined
membersof the old Court ofAppeals for lunch in
a small room at thestatecafeteria.Thinking of
Frank’sadvice,I decidedto join them without an
invitation. I still don’t believeI had the nerveto
do this, but I was well receivedand continued
often afterwardsto en-joy thecompanyof these
folks at lunchandto be a player atthat table at
least.

- Anthony M. Wilhoit, ChiefJudge
KentuckyCourt of Appeals
Versailles,KY

Defenderslike prosecutorsarecompelledto
work within a system that someoneelse
has created, We follow tradition, rules,
procedureandschedulesthat aredictated
but increasinglywe respondto limitations
on time. We comply with dictatesbut only
to the extentthat time permits.

This article posesthe question,do we sim
ply continue to react or do we lead our
systemof justicein a new direction?

A lecturer at one of our conferencesonce
stated that lawyers never want to be
caughtsitting at their deskdoing nothing
otherthanthinking. Wehavespenta major
portion of our life developing a brain,
learning law and how to apply it but we
think it inappropriateto be caughtreflect
ing on theseskills.

Certainly there is a time for adversarial
encountersbut we mustlook for opportun
ities to communicateandjoin togetherwith
leadershipdirectinga betterwayto insure
that the "system" servesboth defendants
and victims.

For all of us who makea careerin criminal
justice, the toll on our personal lives is
increasing.Individuals cannotlong endure
the mounting pressuresand continue to
serveclients to the best of our abilities.
Changewill come.Thequestionis who wi]l
define the future? Thoseof us who know
the system bestor otherswho fill thevoid
in leadershipcreatedby us who attendto
immediateproblemsrather than systemic
problems.

- ThomasV. Handy
CommonwealthAttorney
London, Kentucky
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Mr. Allena’s article contains some important
pointsto considerfor themanagementof a public
defenderoffice.

Mr. Allena is correctwhen henotesthatwe can
not view ourselvesasisolatedandseparatedfrom
the restof the criminal justice system. Only by
becoming actively involved in the legislative
process,both as to specific criminal legislation
andour budgets,can we truly representall of our
clients’ needs. We must also make ourselves
activein the communityin orderthat we can be
come familiar with the agenciesavailableto help
our clients andthoseagenciescan becomefami
liar with our particularclients’ needs.

I would take exceptionwith Mr. Aliens’s notion
that we should considerthe adversarialprocess
obsolete. A client’s right to trial where she is
effectively representedis still the greatestpro
tection against the conviction of an innocent
person. As public defenderswe should work in
our communitiesto curethemisperceptionsofthe
criminal justice systemdemonstratedin Mr. Al
iens’s article,but we should in no way acceptthe
notion that the adversarialsystemis obsolete,

The strengthof Mr. Allena’s article comesin its
recitation of five 5 leadershippracticesandten
10 commitmentsthat successfulleadersmaketo
their organizations.EssentiallyMr. Aliens gives
us ways to energizeourselvesas managersand
energizeour public defendersand support staff
towards the commitment to excellent repre
sentation.

In our office, with the help of Ed Monahanand
Vince Aprile, we have been implementingmany
of theseideaswith good success.We havecreated
representativesmeetingswhere the secretaries,
investigators,and attorneyshave a strongvoice
in setting policies and proceduresfor the office.
We have weekly brainstormingmeetingswhere
all employeeswho are able to attendoffer ideas
on our cases,andthus becomeinformed and ex
cited about our cases. We have death penalty
teams involving secretaries,investigators,and
attorneys.Thus everyonebecomesfamiliar with
thecaseandexcitedaboutsavingtheclient’s life.
We createda continuinglegal educationcommit
teeand empoweredthem to bring speakersinto
our office. This has resultedin very informative
meetings.These are just some of the ideas we
have tried, and we certainly will continue to
experimentwith ideasto help us energizeour
selvestoward thegoal of quality representation.

I urge managersto considerexperimentingwith
the ideasin Mr. Aliens’s article. The resultsare
worth whateverpainchangingmight create.

- Mark E. Stephens
District Public Defender
Knoxville, Tennessee

G.K, Chestertonwrote that St. Francisof
Assisi wasable to realizehis greatvisions
becausehe saw the world "upside down."
Such a perspectivemight serveas well in
the 1990’s.

Thom Allena remindsus that we needto
approachour work with intelligence,com
passion,andpurposiveness.Most people--

even lawyers -- remain "victims" of the
organizationalsystemswhereinthey work.
In this waythey parallelandenacttherig
id, often unmerciful, role-relationships
foundin thecriminaljusticesystem,espec
ially theoffender-victim transaction.

Allena urgesus to transcendthese"adver
sarial" rolesthroughindividual actionsthat
lead to team and organizationalcommit
ments.Theseare-importantreflectionsthat
merit carefulconsiderationand bold experi
mentation.

I would addtwo caveats.First, individual,
small group, and organizationalchanges
areoftenterribly difficult in thecontextof
microsystemsdrivenby impersonalpolitical
andeconomicforces.Therefore,suchefforts
requiregreatpatienceand long-term per
spective,Managersmustbe ready to wait
as well as to takedecisiveaction, Second,
all organizations need cohesivepredict
ability as muchasthey require innovation.
A senseof balanceandtiming arealsocru
cial for successfulmanagement,

- JamesJ. Clark,Ph.D.
Collegeof SocialWork
University of Kentucky
Lexington,Kentucky

I thoughtMr. Allena’s articlewasexcellent!
He forces us to realize that, more often
than not, the toughestenemywe fight in
improvingrepresentationfor ourclients is
ourselves,Until we asdefendersarewilling
to step out of our "this-is-the-way-it’s-
always-beendone," comfort zone,both our
clientsandoursocietywill continueto miss
all that mighthavebeen."

- Cathy R. Kelly
Director of Training
MissouriStatePublic
DefenderSystem
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Mr. Allena’s summaryof "leadershipprac
tices" is well within the mainstreamof
current literature; compare,for example,
StephenCovey’s booksincluding TheSeven
Habits ofHighly EffectivePeopleandPrin
ciple-CenteredLeadership.A reader may
struggle,however,to discerntheconnection
betweenthese"practices"andMr. Allena’s
evident disenchantmentwith our adver
sarialsystemof justice.

Although adversarialroles can be and of
ten are overplayedin civil disputes, we
should view with caution any blurring of
roledefinition in criminalcases.Requiring
the governmentto formulatea specificac
cusationbeforehailing a citizen into court,
placinga heavyburdenof persuasionupon
the prosecutor,and furnishing theaccused
with counsel to test the quality and suffi
ciency of the state’s evidenceare proce
duresthatcreateanadversarialframework
-- but they alsoare touchstonesof liberty.

Thereseldom is a "holistic" win/win option
whenthestateseeksto takea citizen’s life,
liberty or property,Neither is therea sim
ple path by which "encouragingtheheart"
canimprovea criminaljustice systemthat
must serve multiple constituenciesand
strike a balanceamong conflicting goals
suchastruth seekingandrightsprotection,
deterrenceandrehabilitation, or efficiency
andfairness.Nordoes"reinventing"oneself
relieve a lawyer of theexternally imposed
duties of representingclients zealously
within the law, actingresponsiblyasan of
ficer of the court, and serving as a public
citizen with a specialresponsibility for the
administrationof justice.

To be sure, there is much that needsim
proving in our legal system, and lawyers
musttakethelead as "changeagents."But
we should not passivelyacceptthekind of
shallow, uninformedor exaggeratedcriti
cism that Mr. Allena quotesfrom the Den
ver Post. We should answerpromptly and
emphaticallywhen our critics arewrong;
and we should not shrug off the task of
educatingthe public on the needful safe
guardsandcomplexitiesof thelaw. By par
ity of obligation, however, we should act
just as promptly and emphaticallywhen
thecritics areright -- evenif theresulting
changesimpair ourprivateinterests.That
is the noble burdenof a public profession.

- Donald L. Burnett, Jr., Dean
University of Louisville
School of Law

Dynamicorganizationalchangedoesnotre
quire inaccessiblefunds or technology, so
ThomAllenarecognizesin his article,Nego
tiating thePermanentWhitewater.Instead,
Allena remindsus that people,ratherthan
machines, have always been the force
majeurebehindmeaningful change.

The article suggeststhat managersmust
not only emphasizebut build and expand
positive reinforcementsin daily operations,
whetherby compliment, exampleor direc
tive: thestandardexpectedmustmirror the
standarddemonstrated.While aseemingly
oversimplifiedsolution,Allenanevertheless
proffers that positive managerialattitude
"enables,"enablesthe managers,theem
ployees,thejudicial systemitself. The abil
ity to recognize,tolerateandbuild upon in
herent individual differencesprovidesthe
key to managerialsuccessin the defender
system.Allena’s approachprovidesa simp
le and common senseavenuefor change
andimprovementin thelegal system.

- JudgeMartin E, Johnstone
Court of Appealsof Kentucky
Louisville, Kentucky

The longer I do this work, the moreI value
thespiritual lessonsit offers.We meetwith
peopleat the biggest crisis of their lives.
Often thepowerof theState seeksto crush
them.We, to the extentwe are successful,
throw ourselvesbetweentheStateandour
clients. We often feel ground up by the
powerof the State.We see othersaround
us becomedispirited andleave the work.
We ourselvesoften questionhow long we
can continue. At eachof thesecrises,val
ues,principles,ethics,and conscienceneed
to be broughtto bear. Only throughcon
sciencecanwe navigatethroughthesediffi
cult times.Only by knowingwhatwe stand
for can we assertwhat is right for our
clients. Only by keeping our eye on our
missioncanwe bringhealingto broken sit
uations,While we should resistbendingto
the latest "management-speak,"at the
sametime we needto becomefamiliar with
spiritual andvalue ladenconceptsso that
we cancontinueto do this importantwork.

- Erwin W. Lewis
AssistantPublic Advocate
Richmond, Kentucky
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The articleOrganizationalMapsfor the 21st Century goesbeyondpsychobabbleandintroducesbabble thatcrossesall profes
sional boundariesandcreatesan intellectualversion of a gasthat threatensour ozonelayer.This is thesortof pep-rally,cheer
leaderlanguagethat in previouscenturiesmight havebeensuppliedby the latestevangelistwho arrivedin town with a smile
anda shoeshine.

This is flippant writing that is not anchoredin muchof anythingotherthanslogansand "bullets" of cute ideasthat arereally
compelling like this one: "Be genuine."Why didn’t I thinkof that?This is thekind of writing that can only proliferatebecause
thecostof publishingnewslettersandbooks is so low andthe time that people spendactuallyreadingis so brief.

Why proposetheseideasfor public defenders?What are the ideas?Neitherof thesetwo questionsare answeredto my satis
faction. The authorbeginswith sometired andtrite criticisms of Newton.This is very faddishamongthechaossciencepeople.
Unfortunately,thereis no applicationof the relevanceof chaosmodels to what theauthoris saying.He is simply campinghis
trailer on often borrowedgroundand,perhaps,assumesthat we seethewisdom in talking aboutNewtonasananti-relationship
kind ofguy. I don’t proposeto be aNewtonianscholar;I’m not thatsmart. I do, however, find somevery compellingrelationships
in Newton’sdescriptionsof themovementsof celestialbodies.All thoseforcesseemto manufactureratherbalancedandcomplex
interactionsthatdo geta fewthings done.Anyone who tries to propagatethebelief that aNewtonian perspectiveeschewsrelat
ednessis missingsomething.Oneof the reasonsthat "interchangeableparts" are so interchangeableis that the systemitself
is so finely articulated.

And asto the "cutting edge" of new thinking aboutorganizationsandleadership,I have but onequestion.What in the world
doesthis haveto do with beinga public defender?Now, admittedly,I askthequestionfrom theperspectiveofa non-lawyer.I’m
a socialworker, not a memberof the bar, so I might be missingsomethingreally importanthere.

Were I in a paneldiscussionor debatewith Mr. Allena, I would challengethesepeoplelike this word him to supplyyou with
somethingotherthan white bread.This stuffhe likes this word too is all air. WhstI would counterwith would be this. "Sir,
theremight be someneedfor us all to be moremindful andcommunalin our betterthoughtsanddeedswith eachother.And
in reflectivemomentsI shareyour motivations,but in the contextof my client’s world I’m afraid I have to beatswordsout of
plowshares.You see,Mr. Allena, this collaborative,lovey-doveystuff is quite impressivewhen all the folks have somedegree
of powerandcontrol in their lives. Yuppiescan go to meetingsandreally interactasmeaningfulcolleaguesandthen drive home
in their Beemersandgo to their athletic clubsfor stressreductionandphysiologicaldebriefing.

But, sir, my clientsaren’tin this gentle,authentic,nature-loving,bookstore-roamingworld. They havenothing.And everywhere
they look therearenothingbut Goliaths leeringatthem. You see,I think my missionis to try as bestI can to level the playing
field just a little bit. And if I have to employ all of thoseterrible divisive techniquesthat nastylawyersplay, well, tough."

If I wereto try to offer moresustenancefor the role of public defender,I think it would be alongtheselines. I wouldn’t try to
talk them out of whatthey mustdo - fight for therights of thosewho are disempowered- I would insteadremindthem of the
vasttradition which theymust keepalive until Mr. Allena’s millenniumarriveswith peace,love andbrotherhoodin tow. This
is atradition anchoredasfarbackasthebeginningsof the RomanRepublicandflowing throughMedievalEnglandandtheAge
of Enlightenment.It is no small matter, this allegianceto the adversarialprocess.

Whatis sobadaboutthe adversarialsystem?Why theguilt aboutnot beingconsistentwith the glib yuppiebabbleof folks who
will neverhave to worry about theconsequencesof a failed defense?Forgetit, Let’s look at what this craft is aboutandwhy
it is so valuable.

TheEnglishspeakingpeoplehave a thing aboutchallengesto upright power.From thenobleswho beganinsisting on the King’s
observanceof law in 1215, to thepresentday public defender,thereis a deeplyembeddedbelief that theuncheckedpowerof
the few is the tyrannyover us all. Thenobility of the craft lies not in the wealth or distinguishingcharacteristicsof its clients
but in theconceptsandtransfersofpowerthat occasionthewell conducteddefense.Until we havesomethingbetter thanadver
sarialprocessto challengethemetallic surfaceof superior power, we mustleanupon thesemanyunreportedandunheralded
battlesfought in the court rooms all overthe country.Thesearethe collective defenseof our liberty.

Thewarm fuzzy world of theAllenasoffers no way to checkthe envelopinggroupwill. After all, in his proposedcolloidal society,
individualism becomesanunwantedprecipitatethat separatesus into controversy.I ama clinical socialworker. I work in a cul
ture that promotesthis kind of groupistic,nonadverserialway of treatingpeople.When one detoxifiesadversitythereremains
nothingbut a smarmytyrannyof goodwill. More harmis doneto people in thenameof noble intentionsthananyof us could
evercount. When all of theprofessionalson all sidesof the issuescome togetherin one of thosenice collaborations,the only
peoplewho are in troubleare thedisenfranchised.And, believeme, the disenfranchisedwill NOT be atthetable.

The only hope for them lies in the handsof thefew LoneRangersout therewho will continueto be honeybeesat the picnic of
thepowerful.The public defendermust buzz aroundandoccasionallysting the system to remind it of the immensepowerit
wieldsandtheinevitabledictatorshipthatresultsfrom uncheckedpower.Thepublic defendercannotdo this by schmoozingthe
powerful.The minute thepublic defenderis on theinside playing a harmonizer,the client slides into a yet darkerdungeon.

I readtheAliens pieceasfluff thatis supposedto attractus towardafuzzy communalitywith a new agethemesongto go with
it. I rejectit outright. This kind of writing is denialat its worst. It makesgenuineignorancelook invigorating.

- RobertWalker,MSW
BluegrassComprehensiveCare Center
Lexington, Kentucky
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SEEKING COMPETENT LEADERSHIP

Kouzesand Posnerbasetheir leadershipframeworkon empirical data of somemagnitudewhich demonstrates
consistencyandreliability of their findings. Theyhave 2500surveysof leadersin thepublic and private sectors
complimentedby 5000 shortersurveys.Additionally, they have over 300 in-depthinterviews of leadersfrom
aroundthe world. Their LeadershipPracticesInventoryhas a data base of over 60,000 respondents.Their
findings indicate that thereis no statistically significant differencebetweenthe answersof governmentand
businessmanagers.Generally, their findings are consistentacrosspeople, genders,and ethnic and cultural
backgrounds,as well as acrossorganizationsof varioussizes.

Thosewho aspireto competentleadershipwill surely wantto study, reflect on and understandwhatKouzesand
Posnerhaveempirically discoveredabouttheleadershipprocessandaboutdevelopingandreleasingleadership
capacity.I believe what they offer is pragmatic,practical and realistic.

- SharonMarcum,Training Manager
GovernmentalServicesCenter
Frankfort, Kentucky

DEPARTMENT OF PUBLIC ADVOCACY’S
DEFENDERSERVICESCORE VALUES

& VISION STATEMENTS

COMMITMENT TO CLIENTS. We are dedicatedto servingour clients throughevery
aspectof our operationandto preventingthe governmentfrom takingadvantageof our
clientsat anytime, in anymanner.

QUALITY. Using state-of-the-arttechnology,superiortraining, and fair andsensitive
management,DPA continuallystrivesto maintainthe bestpossiblesystemfor delivering
ourservicesto thosepeoplein needof them,at all timesrecallingthe dignitiesandworth
of not only the individual client, but also the legal andsupportstaffof the organization
itself.

INTEGRITY. Eachof usis governedby a steadfastnessto achievingour agency’smission,
fulfilling our individual responsiblities,andbeing trustworthy and ethical in all our
dealings.

STAFF PROFESSIONALISM. Each employee is empowered to act creatively,
innovatively, and responsiblyby propertraining, compensation,andsupport in a work
environmentthat valuesandrespectseachemployee’scontributionto thedeliveryof legal
services. -

INDEPENDENCE AND INTERDEPENDENCE. Independenceis essentialto the
effective functioning of the criminal justice systemas well as the external forcesthat
affect it. The DPA operatesunder a specific rule of professionalconductwhich requires
independentrepresentationof eachof its clients.TheDepartmentcannotcompromisethat
core value - to do so would undermine justice and thereby destroy the essential
interdependenceof the system.
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1996 General AssemblyAction
1996Bills Passedinto Law

1. SenateBill 105 - DomesticViolence:Pro
hibition of Mediation. 3 year orders: Foreign
ProtectiveOrders: 24 Hour Accessibility

RequiresPetitionersto inform court of pend
ing divorce or custody cases.Prohibits court
from orderingmediation in domesticviolence
casesunless requestedby a victim. Makes
domesticviolence orders 3 years in duration
with reissueperiod of 3 years and unlimited
reissuance.Provides that reissuanceis not
contingentupona finding of continuedviolence
or abuse.Providesfor recognitionin Kentucky
of foreign protectiveordersand requiresentry
of protectiveordersinto law enforcementnet
work of Kentucky.

Section 6 of the Bill indicates that foreign
protectiveordersbe enforcedin this stateeven
throughthey grant relief that is not available
in this state.This meansthat a memberof an
unmarriedcouplewho havenot lived together
could go to anotherstateto obtaina protective
order. In some statesprotective orders are
grantedwherephysicalcontactandviolenceis
not involved.Ordersfrom otherstatesmayalso
order relief which is not availablein the Ken
tucky courts. As a result some defensescur
rently availablein Kentuckymay not be avail
ableagainstforeignorders.

Section 10 of the Bill indicatesthat an offense
of violation of a foreign protective order is
causedby an intentionalviolation of an order.
Howeverthis sectiondoesnot includea service
or notice requirementsuch as thosecontained
underKRS 403.763the law involving violation
of Kentuckydomesticviolenceorders.Duepro
cesswouldrequirenoticeandlorservicebepro
vided before defendantsare convicted.

2. Senate Bill 108 - Public Notification of
Release:Jail.

The prisoner release notification system as
passedin this Bill is limited to notification to
victims andother individuals who requestno-

tice, including defenseattorneys.Languageof
concern regarding "public notification" has
been eliminated. The notification system is
computerizedandis basedupon the currently
existingJeffersonCounty model.

3. Senate Bill 137 - Sale and Purchaseof
TobaccoProductsby Minors.

Requiressellersof tobaccoproductsto require
proofof agefrom youngtobaccobuyers,prohib
its personsunder the age of 18 from purchas
ing or acceptingreceiptof tobaccoproductsor
from offering fraudulent proof of age for pur
posesof purchasingtobaccoproducts.Requires
tobaccoproductsin retail establishmentsto be
in view of an employee. Increasesfines for
violation.

4. Senate Bill 154 - Nonresidential Metha
done Clinics: Narcotic TreatmentPrograms.

Sets standardsof operationand licensurere
quirementsfor nonresidentialmethadoneclin
ics andnarcotictreatmentprograms.

5. Senate Bill 158 - Driver’s License:
Picture/Homeless.

Prohibits persons from wearing hats, sun
glassesor other attirehinderingidentification
when having a drivers license photograph
taken.Allows homelesspersonsto obtainphoto
identification cardsif theyhaveno permanent
residentaddress.

6. SenateBill 169 - Testimonyin Child Sex
ual AbuseCases

ExpandsKRS 421.350 on the testimony of
childrenby closedcircuit equipmentoutsideof
Court to otherchild witnessesunderthe ageof
12 aswell asvictims. Kentucky Associationof

W. RobertLotz
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Criminal DefenseLawyers KACDL opposed
this bill on constitutional grounds. Due to
KACDL’s interventiona floor amendmentwas
addedby RepresentativeStengelchangingthe
standardfor the child’s testimonyprovisionto
require a Judgeto find a "substantialproba
bility that the child would not be able to rea
sonablycommunicatebecauseof seriousemo
tional distress producedby the defendant’s
presence."This languagewasadaptedfrom the
constitutionalassessmentpreparedand sub
mitted by the KACDL Amicus Committee.

Any practitioner facing such out-of-court
testimony should file a constitutional chal
lenge.Moreover, sincethe "emotionaldistress"
as well as the child’s reasonableability to
communicate" are issues of proof, counsel
shouldmove for funds and accessto do a psy
chologicalevaluationof the child as it pertains
to such issues. Such evaluationscan also be
utilized in connectionwith questionsof compe
tency of the child to testifr. Prosecutorsmay
not be quite as willing to utilize this tool
againstthe defendantif they are awarethat
the cost is a psychologicalevaluationof the
witnessby the defenseteam.

7. Senate Bill 176 - Constitutionality of
Statutes:AttorneyGeneralNotice.

Requiresnotification to the Attorney General
of appealsof actions involving the constitu
tionality of statutes.Requires the Attorney
Generalto notify the LRC upon receiptof peti
tions and of final judgmentsin actionsinvol
ving the validity of statutes.

8. Senate Bill 214 - Fraudulent use of
EducationalRecords.

Createsnew crime of using fraudulenteduca
tional records. This Bill generally prohibits
conductinvolving false diplomas, certificates,
licenses,or transcriptsof academicachieve
ment,including the creation,buying or selling,
or useof suchdocumentsin applicationfor em
ployment,admissionto educationalprograms
or awards.This is a classA misdemeanor.The
stateof mind is "knowingly."

9. House Bill 9 - Jailors Transportation of
Prisoners.

Allows jailors as well as sheriffs to transport
prisoners.

10. House Bill 40 - ConcealedWeaponsBill.

Allows the statepolice to issuelicensesto carry
concealedfirearms or otherdeadly wea-pons.
Requiresa licenseesto carry license on their
persons $25.00 non-criminal penalty.
Prohibits minors, felons, and persons pro
hibited by federal law from possessingfire
arms, from obtaininglicenses.Prohibits for 3
yearsa licenseto.apersonconvictedof a mis
demeanorcontrolledsubstanceviolation or who
has2 or more DUI convictionswithin a 3 year
periodbefore application.Prohibitslicensesto
certain personswith hospitalizationhistories
under KRS 202A or 202B. Permits denial of
licensesto personsconvicted of assault,KRS
508.030or KRS 508.080,within 3 yearsof ap
plication. Permits denial or revocation. Re
quireseducationandsafetytraining. Requires
licenseesto notify state police of change of
addressor loss of a license within thirty 30
days $25.00 non-criminal penalty. Requires
licenseesto surrenderlicenseswhen a dom
estic violence order or emergencyprotective
order is issuedagainst them with automatic
suspensionof licenseprivileges.Prohibitscar
rying of concealedweaponsinto police stations,
sheriffs offices, detention facilities, prisons,
jails, courthousessolely occupiedby the court
of justice courtroom or court proceeding
assembliesof governingbodies,placeslicensed
for alcoholic beverages,airports after metal
detection, places of worship, and locations
prohibitedby federal law. Allows privatebusi
nesses,day care centers,family care homes,
healthcarehomes,andhealthcarefacilities to
prohibit carrying a concealedweapon on pre
mises.Allows postingof signs.Allows employ
ers to prohibit employeesfrom carrying con
cealedweaponsin businessvehicles but not
their private vehicles.Allows reciprocity for
persons licensed in other statesto carry a
concealedweapon.
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11. House Bill 77 - Child Sexual Abuse
Multidisciplinary InvestigationTeams.

Amends sections of law relating to investi
gationof child sexualabuseto definemember
ship of multidisciplinary teams,requireslocal
protocolsto be approved.Permitscountiesto
form investigationteamstogether.

12. HouseBill 80 - Expulsionfor Weapon.in
School.

Requireslocal schooldistrict to adopta policy
to expel for a period of one yearstudentswho
bring weaponsto school.Law authorizesmodi
fication of penaltyon a caseby casebasis.

13. House Bill 94 - Child Fatality Review
Boards.

Permitsthe departmentfor healthservicesto
establishastatechild fatality reviewteamand
allows local coronersto establish local child
fatality responseteams. Coroners and local
teamshave accessto all medical and social
recordsof any child under the age of 18 who
hasdied. Requiresthat reportsandrecordsof
the stateandlocal teamsare confidentialand
requirescoronersto submitmonthly reportsto
stateof children under 18 who havedied. Re
quirescoronersto contactlocal social service
and law enforcementwhen a child under 18
dies. Extends privilege to refuse to provide
informationregardingdeathof a child to indiv
idualswho haveclergy privilege.

14. HouseBill 106 - Child ServiceAgencies:
RecordChecks.

Providesfor criminal recordscheckson persons
seekingemploymentinvolving children.

Record checks are for felonies and misde
meanordrug and DUI offenses,howeverthere
is a 5 year time limit placedon disclosureof
misdemeanordrug and DUI offenses.

15. HouseBill 111 - TuberculosisControl.

Allows district courts to intervene when a
personwith active tuberculosisfails to take
precautionsto preventtransmissionof the in
fectionor refusesto submitto examinationand
treatmentupon reasonablerequest.Increases
penaltiesfor violations of court orders from
fines of $500.00or 6 monthsin imprisonment

to fines of $500.00 to $1,000.00 or impri
sonmentof 6 to 12 months.

16. HouseBill 117 - JuvenileJusticeAct.

Requiresthecommonwealth’sattorneysto han
dle juvenile mattersin the circuit court and
countyattorneysto handlejuvenilesunderjur
isdiction of the district court. Makes the ad
ministrativeoffice of the courtthe repositoryof
court records for status offenses, public of
fenses,and youthful offender proceedingsin
volving juveniles. Requiresnon-indigentpar
ents or guardiansto pay for defensecounsel
andpossibly to bring them before the court if
they are not the complainantor victim in the
delinquencyproceeding.When custody of the
child is with the other parent pursuantto
divorce or with a public agencytheremay be
no obligation to provide counsel. Providesfor
assessmentof court costs,commensuratewith
thosein district or circuit court, in informal
adjustmentsandadjudications.Providesthat
the court costs may be assessedagainst the
child’s parent or legal guardianunlessthey
are the complainantor victim of the child’s
acts.Providesthatjuvenilesmaybeorderedto
pay the court costs on an installmentplan or
engagein communitylabor at minimum wage
ratesto payoff court costs.Providesthat court
costs collected shall be used in providing
servicesin programsto juvenile public offen
ders. Subject to the Kentucky Rules of Evi
denceprovides that juvenile court records of
adjudicationof guilt of felony are admissiblein
adult courttrials. Recordsmaybeusedfor im
peachmentpurposesandduringthesentencing
phasebut they maynot be usedfor determina
tion as to who is a persistentfelony offender.
Use for enhancementfor multiple offensesis
not specificallyaddressed.Treatment,medical,
mental or psychological records can be pre
sentedasevidencein circuit court.Recordsre
sulting from prior abuseandneglectunderthe
FederalSocial SecurityAct is prohibited.Evi
dentiary use of juvenile convictions is also
permitted in capital cases. Defines "deadly
weapon" and "firearm" in conformitywith the
criminal code. Defines "motor vehicle offense"
as limited to traffic type offenses. Defines
"informal adjustment"to require consultation
but not consentof avictim of a crime. Creates
new Departmentof JuvenileJusticeandpro
videsthat it will operateall postadjudication,
juvenile detentionor treatmentfacilities and
all post adjudicationtreatment,rehabilitation,
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probation or parole, diversion, or other post
adjudicationprograms.Providesfor creationof
at least one new criminal correction facility
comparableto amedium securityadult facility.
Limits theauthorityof courtdesignatedworker
to dispose-of three status or non-felony com
plaintsper child. CDW doesnot makedisposi
tional recommendationswhen a child is to be
tried as an adult. Point in proceedingswhen
courtdeterminesa child is triable asan adult
or in the adult sessionof the district court
triggers arrest, post arrest and criminal pro
ceduresapplicableto adultswith the exception
of placeof confinement.Oncethe circuit court
hasjurisdiction over a juvenile it will try all
offensesunder the sameact or series of acts.
Public releasewill occurof juvenile recordson
indictment andarraignmentof a child in the
circuit court. Permits victims, their parents,
spousesor legal representativeto attendjuv
enile proceedingssubject to the rule as to wit
nesses.Requiresthat thesepersonshavead
vance notification of motions for informal
adjustmentin cases. -

Eliminates parentalchild supportobligations
under KRS 610.170when the parentwas the
victim of the child’s criminal conductor filed a
complaint againstthe child.

Providesfor notification to schoolsof adjudica
tion, petition, disposition, and statementof
facts, of students classified as youthful of
fenders,adjudicatedguilty of violent offenses,
or felony drug, assault,and sexual offenses.
Providesfor public accessto the petition,order
of adjudication, and dispositional records in
juvenile delinquencyproceedingswith adjudi
cationsof ClassA, ClassB, or ClassC Felonies
or offensesinvolving deadlyweapons.Restricts
expungementto statusoffenses,misdemeanors
andviolations.Requirescourtdesignatedwork
ers to refer all felony firearm felonies to the
commonwealthattorneyand all other felonies
to the countyattorney.Allows a recommenda
tion of diversionof felony chargesthat do not
involve useof a firearm. Requirescourtdesig
natedworkersto refer all misdemeanorcases,
violation casesandmotorvehicletraffic offense
cases,and status offense casesto the county
attorney.Requirescountyattorneyto concurin
diversionarydispositions.

Expandsyouthful offendertreatmentas adults
to children with a ClassC or ClassD Felony
whohaveonepriorpublic offenderadjudication

for a felony offense. Providesfor preliminary
hearingsprior to transferto circuit court for
offenses involving use of firearms. Requires
that the countyattorneyconsultwith thecom
monwealthattorneyprior to transferringcases
asa youthful offender.Allows a court to order
a parentor guardianto makerestitutionafter
a hearing,with notice, anda finding that par
ents failure to exercisereasonablecontrol or
supervisionwas a substantial factor in the
child’s delinquency.Allows juvenile courts to
usehomeincarcerationprogramafteradjudica
tion. Effective July 1, 1997,expandsadjudica
tion to detentionup to 90 days for children 16
andover andestablishesup to 45 days deten
tion for children 14 and 15 years of age. Re
quiresthatjuvenilesconvictedof threeor more
offensesotherthanviolationsor statusoffenses
mustbe maintainedunderthejurisdictionand
supervisionof the courtuntil their 18th birth
day. Providesthat violationsof termsof condi
tional dischargecanbe punishedas contempt
of court.Allows statusoffendersto be ordered
to participatein communityservicework pro
gramsandexpandssuchwork programpartici
pation to all juveniles regardless of age.
Changesrequiredfindings of a district court in
a bindover hearingto require that the court
find that two or more of the factors favor
transfer. Makes transferpermissive.

17. HouseBill 126 - Criminal RecordsChecks
VolunteerFire DepartmentAmbulanceServices,
andRescueSquads.

Allows for criminal record checks of persons
applying to work for voluntary fire depart
ments,ambulanceservices,andrescuesquads.
Recordschecksare limited to felony criminal
recordcheckfor personsseekingsuchpositions.

18. HouseBill 144 - Medical CostsAssigned
to Prisoners.

Allows imposition of reasonablefee for use of
jail medicalfacilitiesby prisonerswhohavethe
ability to pay.

19. HouseBill 225 - Black TalonAmmunition.

Changesdefinition of BlackTalonAmmunition
to "flanged ammunition." This does not sub
stantially amendthe current code in anyway
but simply removesa trademark namefrom
the description of the type of ammunition
involved.
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20. House Bill 226 - Removalof Criminal
Records- InnocentDefendants

Providesfor expungementof all recordswhen
chargesare dismissedor defendantacquitted,
unless by plea agreement.Requireshearing
and 60 daywaiting period.Recordscoveredin
cludearrestrecords,fingerprints,photographs,
index references,or otherdatawhetherin doc
umentaryor electronicform relatingto thear
restor charge.In order to obtain an expunge
ment the Court must find that there are no
current chargesor proceedingspendingrelat
ing to the matter for which the expungement
was sought. After expungementthe proceed
ings will be deemedneverto haveoccurredand
the Defendantwill not be obligatedto disclose
the fact on an applicationfor employment,for
credit or otherwise. A person whose records
havebeenexpungedmaylatermovethe Court
for their inspectionif it becomesnecessary.

Since dismissal with prejudice can occur
throughsuccessfulcompletionof diversion,en
tering into suchprogramsnowhasanaddition
al advantage.Furthermorecare shouldbe tak
en on the record in multiple chargecasesto
indicatewhen a chargeis not being dismissed
in return for a plea agreementclearly on the
recordof the caseso that a Defendantretains
his rights to seekexpungement.Expungement
is not limited to first offenders. When the
practitioner encountersa record of a client
which containsdismissedor acquittedcharges
part of the practitionersdutiesshouldnow be
to advise them of the possibility of having
thesesmatterstakenoff their records.

An interesting issue arises regarding the
conflict betweenthislaw andthelaw providing
for licenserevocationsin refusalcaseswhena
Defendanthasbeenacquittedof DUI. Sample
motion for expungementin such a caseis at
tached. It is anticipated that litigation
regardingexpungementof DOT records will
occurpromptly after July 15th.

A top KACDL legislative priority, this Bill
passedwithout substantialamendmentother
than to add a $25.00 fee for expungementof
misdemeanorconvictionsfeedoesnot applyto
expungement of acquitted or dismissed
charges. See the motion that follows this
article and thearticles byMaria Ransdell,page
24 and JudgePaul Gold, page28, for further
discussionof this measure.

21. House Bill 236 - Attorneysfor Juveniles:
Accessto Records

This bill sponsoredby Rep. GrossLindseywas
strongly supportedby the KACDL becauseof
its provisionsallowing defenseattorneyscom
plete accessto all governmentrecordswhen
defendinga child.

This bill is a tremendousweaponfor defenders
of minors in juvenile court and in adult pro
ceedingsasdiscoveryfar exceedsthe criminal
rules.

22. HouseBill 237 - Jail Standards.Certifica
tion for State Prisoners.

Providesstatejail standardsapply only to jails
in counties desiring to hold state prisoners.
Requirescountyby local regulationto operate
a "safe secureandclean"jail.

23. House Bill 267 - Retroactivity of 1994
Amendmentsto PersistentFelonyOffendersAct.

Makes retroactivethe elimination of 10 years
to the Board for ClassD felons convicted of
PFO first.

24. HouseBill 271 - Highway Work Zones.

Doublesfines assessedfor speedingin a high
way work zone. Establishesa $50.00 fine for
destroyinga traffic control device in a work
zone.

25. HouseBill 285 - InmateFinancial Aid.

Prohibits college financial aid to prisoners
aheadof anyother citizens.

26. HouseBill 309 - DomesticViolence:Train
ing and Standards.

RequiresCHR to establishcertification stand
ards for professionalsand domesticviolence
perpetratortreatmentservices.Requirescon
tinuing educationcoursesfor personsinvolved
in handlingdomesticviolenceanddevelopment
of manualby the Attorney Generalfor policies
andproceduresof prosecutionof domesticvio
lence crimes. Police, judges, and prosecutors
are to be educated.Thereis no CLE require
ment for defenseattorneys.
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27. House Bill 310 - Domestic ViolenceAs
sault: Harassment.WarrantlessArrest. Condi
tions ofRelease

Expandsassaultin the third degreestatesof
mind to either recklesslywith deadly weapon
or dangerousinstrument or intentionally. In
cludessocial workersworkingfor DSSat same
level as peace officers in assaultthird. Pro
vides enhancementfor a third or subsequent
offenseof assaultin the fourth degreewithin 5
yearsto a ClassD Felonywhenall assaultsare
domestic.AmendsKRS 525.070Harass-ment
by making striking, shoving, kicking, or
submittinga personto physicalcontacta Class
B misdemeanor.It is currently a violation.

Expands the warrantless arrest powers of
peace officers to situations when the police
officer believestherehasbeenfamily violence
andallows the Court to imposereleaserestric
tions on defendantschargedwith sexual and
assaultiveoffensesandmakeviolation of those
conditionsof releasea Class A misdemeanor.
Unlike other sectionsof domesticviolence law
there is not a specific prohibition against
chargingadefendantwith violating a domestic
violence order violating conditionsof release.
Careshouldbe takento challengemultiplicity
in chargingwherea singleactbecomesmulti
plied into contemptandmore thanone crim
inal offense.

Criminal defensepractitionersshouldalsonow
take careto see that in assaultfour casesthat
are not domesticin naturethe record reflects
that fact. Plea bargaining attempts can be
madeto plea to other offensessuch asharass
ment or terroristic threateningwhich are not
enhancementsto later assault four convic
tions. It is anticipatedthat it will be difficult
for thestateto prove the newfelony offenseof
assaultfour conviction recordsareinadequate
to establishthat the prior assaultswerein fact
domesticin nature.Furthermorein guilty plea
situationsBoykin challengesare availableand
defendantsconvicted in the past were not
informedof potentialenhancementwhenthey
enteredpleas.

28. HouseBill 318 - Victim Advocates.

Requiresvictim advocacytraining. Authorizes
- county attorneys to hire victim advocates.
Extends counselor-client privilege to some
advocates.Counselorclient privilege shall not

apply to victim advocatesemployed in com
monwealth or county attorney offices. Advo
cateswill not be given the right to addressthe
Court but may accompanyvictims into court
proceedings.

29. House Bill 323 - InmateLitigation Bill.

Aimed at preventingor discouragingfrivolous
inmate litigation, this bill createsprocedural
hurdlesandfinancial and"good time" punish
ment for inmatelitigators. Constitutionalityis
a question.

30. House Bifi 331 - Home Incarceration
Pre-Trial Release.

Expandsthe home incarcerationact to allow
order of home incarcerationas a form of pre
trial releasewith credit againstthe maximum
of sentence.Sets minimumpaymentof $12.00
per day for work releaseprisoners.

In multiple DUI cases carrying mandatory
minimum periods of incarceration,considera
tion might be given to requestinghome incar
ceration before trial or plea so that upon
disposition of the case the Defendantwould
havealreadyservedthestatutorytimeoutside
ofjail. Individualscurrentlybeingincarcerated
pendingtrial mayarguablybeeligible forhome
custody status receiving day to day credit
againstthe maximum of their sentence.This
will be more useful in misdemeanorsthanin
felony cases.

31. House Bill 346 - SentenceCredits: Com
munity ServicePrograms.

Permitsjailers to give sentencecredit on time
servedfor work in the jail or on community
serviceprogram.

32. House Bill 372 - Privatization of County
CorrectionalFacilities.

Allows fiscal courts to contract with private
agenciesfor county jails, detentionor penal
facilities for adult andjuvenile offenders.

33. HouseBill 400 - InstructionalPermitsand
Operator’s LicensesDrivers Under 18, .02 BA
Driving Under the InfluenceDrivers Under 21

Set new restrictions on driver’s licensesand
operatorsprivilege for driver’s under 18.
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The requirementof a .02 blood alcoholcontent
for drivers under the 21 yearswas a federal
mandatetired to highwayfunds.As enactedin
this, ratherthan the omnibus Dill Bill, the
new offense has been madea lesseroffense
thanregularDiii as follows:

1. The minimum fine is $100.00,andthereis
an option do the fine or do community
service.

2. Thereis no jail time attachedto the offense.
3. Thereis no alcohol educationrequirement

upon conviction.
4. The licensesuspensionperiodis 30 days up

to 6 months.
5. Theconvictionmaynot beusedfor enhance

ment of future convictionsand thereis no
enhancementby a prior conviction.

6. The TransportationCabinet is prohibited
from releasinginformationon the driving
history of suspensionor conviction.

7. If a person is arrestedon the basis of a
chargeof beingunder21 andhavinga .02
blood alcohol content, and refusesa blood,
breathor urine test, thereareno penalties
attachedto the refusal.

34. HouseBill 406 - SexualOffender/Sexual
Offenses.

Expandsdefinition of "forcible compulsion" to
include fear of anothersexual offense. Upon
KACDL insistencethe original languageof
"resistanceon the part of a victim shallnot be
necessary’was amendedto specifically refer to
"physical resistance."The Bill also amends
KRS 532.045to include digital penetrationas
substantialsexualcontact.It requiresoffenders
to pay for evaluationand treatmentupon an
ability to pay basis.

It is anticipatedthat prosecutorswill be seek
ing an instruction in rapecasesto the effect
that "physical resistanceon the part of the
victim not necessary."Challengesshould be
madeto attemptsto includesuchinstructions
andit is anticipatedthat the AppellateCourts
will decidewhetheror not instructionsbased
upon this amendmentin the statutewill be
given to juries.

Practitioners should be aware that even
throughdigital penetrationhasbeenincluded
in the definition of substantialsexualcontact
under KRS 532.045, the statute prohibiting
probationfor certainsexualoffenders,the

exemptionunder KRS 533.0306for ClassD
feloniesgiven split sentencesas a condition of
probationstill exists anddigital penetrationis
still definedassexualabusein the first degree
a ClassD felony.

35. HouseBill 413 - LegislativePublications/
Internet

EstablishesLRC’s electronic statutory data
base as the official version of the Kentucky
RevisedStatutes.Provide for public accessto
the Kentucky Constitution, statutes,acts and
administrativeregulationsover the internet.

36. HouseBill 439 - RenewalofMotor Vehicle
Insurance:Suspensionsof Driver’s Licenses.

RequiresTransportationCabinet to suspend
driverslicenseof apersonwho cancelsor does
not renewmotor vehicle insurance.Requires
notificationandprosecutionof all personswho
havetheir licensesuspendedthreetimeswith
in a 12 month period for failure to maintain
motorvehicleinsurance.Allows Transportation
Cabinet records to be certified and used as
primafacieevidence.AmendsKRS 186A.065to
require ownersto haveinsurancebeforeoper
ating or permitting the operationof a motor
vehicle. Requiresagentsto notify the Cabinet
regarding binder cancellationsand amends
186.570regardinglicenserevocationfor failure
to maintain insurance.

37. House Bill 467 - Interference with State
PharmacyBoard.

Amends KItS 315.990to increasepenalty for
impedingofficers of the StatePharmacyBoard
from a ClassB Misdemeanorto aClassA Mis
demeanor.

38. House Bill 495 - SexualAssault Nurse
Examinators, Clinical Experience,Credential
ling Requirementsof "Sexual Assault Nurse
Examinators"

Allows trained"sexualassaultnurseExamina
tors" to conduct forensic examinations of
victims of sexual offensesunder a medical
protocol developed by the Chief Medical
Examinerof Kentucky.

SinceKentucky Law currently permits a de.
fenseexpert to also do a physicalexamination
of children in sexualassaultcasesdefense
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counsel should attempt to obtain qualified
physiciansto do those examinationsparticu
larly when such physicianswill be testifying
againstnursesfor the Commonwealth.Attor
neys shouldalsoobtain the protocol underthe
OpenRecordsAct for cross-examination.

39. House Bill 847 - OmnibusDepartmentof
CorrectionsBill.

Amends KRS 196.037relatingto peaceofficer
powersof correctionspersonnelto include pro
bationandparoleofficers. Prohibitshanddeliv
ery of requestsfor recordsfrom prisoners,re
quiresprisonersto appealopenrecordrequest
denials to the Attorney General before court
action. Amends KRS 440.010regardingissu
ance of warrantsfor inmatesmistakenly re
leased.Requiresnonindigentsex offendersto
pay for their own testing when placed on
probation.

40. HCR 52 - Elimination of ObscureUnused
and UnneededCriminal Penaltiesin Statutes.

This resolutionallows the Interim Joint Com
mittee on Judiciary to study and make a re
commendationto eliminate all statuteswhich
containcriminal penaltieswhichhavenot been
the subject of enforcementaction within the
last 5 years.At RepresentativeClark’s request
AOC checked the records and found close to
5,000 sectionswith criminal penaltiesin the
Kentucky RevisedCode for which no enforce
ment or chargingactionhadbeentakenfor a
period of 5 years.

41. HJR 80 - Direct a Studyof the Health &
Human ServiceDelivery Systemby CHR

W. ROBERT LOTZ
Attorney at Law
LegislativeDirector, KACDL
120 WestFifth Street
Covington,Kentucky 41011
Tel: 606 491-2206

COMMONWEALTH OF KENTUCKY
KENTON DISTRICT COURT; DIVISION FOUR

CASE NUMBER 95-T-02214
HON. MARTIN SHEEHAN, JUDGE

COMMONWEALTH OF KENTUCKY

vs. MOTION TO EXPUNGE ALL RECORDS

PLAINTIFF

RONALD L. HURD DEFENDANT

* * ***** *** * ** *** * ** * ** * ** * ** * ** * ** * *** **** * * ** *** ** * * *

Comesnow the Defendant,RonaldL. Hurd, pursuantto HouseBill Number226, 96 RS HB
226/ENattached,andmovesthe Court to expungeall recordsin stategovernmentcontrol. This Bill
is effectiveJuly 15, 1996.

AS GROUNDSFOR THIS MOTION the Defendant,RonaldL. Hurd, statesthat on May 18,
1995 thechargesin thiscaseof driving undertheinfluenceweredismissedattrial on directedverdict
andnot in exchangefor a guilty pleato anotheroffense.Underthejust enactedstatuteattached,this
Court hasthe authorityto orderthe sealingof all recordsin the custodyof the Court andany record
in the custodyof any other agencyor official, including law enforcementrecords,and recordsof the
TransportationCabinetregardingthis driving underthe influencecharge.

More than60 dayshavepassedsincethe Defendant’sacquittal.The Defendantrequeststhe
Court to enterthis Order onJuly 15, 1996,the effectivedate of the new statuteor to set a hearing
date assoonaspossibleafter that date.
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The Rap Sheet

A person’scomputerized"rap sheet"represents
to all the world thosemisdeedswhich we as a
society chooseto recognizeas criminal. The
personwhosenameappearson that sheetcar
riesa seriouseconomicandsocial burden.The
criminalrecordfactorsinto employment,licens
ing, insuranceand lending decisions; and is
readily availableto the public. A greatmany
publicmisconceptionsexistconcerningcriminal
records.All accusationsthat are the subjectof
a criminal court action, which beginswith ser
vice of a citation, summonsor warrant,canbe
includedin electronicrecords,andtheseentries
are not removedupondismissalor acquittal.It
doesnot takea physicalarrestto causea pub
lic criminal record.

As a criminal defensepractioner, I frequently
see errors in the various computer systems
that provide this type of information. Careful
monitoring of criminal record keepingis an
importantbut sometimesneglectedaspectof
criminal advocacy.I thoughtit alsohelpful to
all legal practionersto presentin this article
the typesof recordsavailable,alongwith asur
vey of the statestatuteswhichgovernwhat in
formationmayberemovedanduponwhatcon
ditions.

How To Get It

Computerizedstatecriminalrecordscheckscan
now be procuredfrom manysourcesincluding
the FederalBureauof Investigation,Admini
strative Office of the CourtsAOC, Kentucky
StatePolice, TransportationCabinet,and the
Lexington-FayetteUrban County Police De
partment.

The official repository andprimary sourcefor
criminal records- is the Clerk of the Court in
which the proceedingoccurs.Both federaland
Kentucky courts allow accessto these court
recordsby anyonemaking a specific request.
The courtclerk, however,doesnot usuallypro
vide "rap sheets"or computerizedcompilations
of an individual’s contactwith the court sys
tem. Court recordsarepermanentlykept,with
the exceptionof Kentucky District Courts,

which retain most recordsfor only five years
after the proceedinghasbeenconcluded.

National

A National Crime Information CenterNCIC
computerrecordcheckis availableonly for law
enforcementpurposes. However, individuals
canrequesttheir own nationwideFBI criminal
history check pursuant to 28 C.F.R. 1630.
Theseprintoutsincludeall chargesandconvic
tions provided by agenciesthat report to the
FBI. Sincetheserecordsare ultimately identi
fied by fingerprint, an individual seekingthis
information must submitan inked fingerprint
cardwhich canbe madeby local law enforce
ment agenciesalong with an $18.00 certified
checkor moneyorderpayableto the U.S. Trea
sury, a copy of proof of identification and all
necessaryvital statistics, including place of
birth, to the FBI, J. Edgar Hoover Building,
10thandPennsylvaniaAvenueN.W., Washing
ton, D.C., 20535. The turnaround time for
theserequestscould not be estimatedby the
FBI. Theserecordsarenot availableto persons
otherthanthe subjectof the record.

State

The AOC maintains"Courtnet," a computer
izedrecordkeepingsystemfor all the courtsof
the Commonwealthof Kentucky. Courtnetre
cords include all mattersthat havebeenthe
subject of a state court criminal proceeding,
including traffic offenses.A Courtnetprintout
is availableto any citizen or agencywilling to
pay $10.00per record check,and does not re
quire permissionof the personfor whom the
record is sought. Courtnet requestsmust in
clude the completename,social securitynum
ber and date of birth of the subject of the
record check, as well as a self-addressed,
stampedenvelope.Third party requestsmust

Maria Ransdell
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include an additional envelopestampedand
addressedto the personwho is the subjectof
the record, so that they can be senta copy of
the recordaswell. This allowsthem to address
any errors which might exist in their record.
Governmentandnon-profitagenciesandindiv
iduals requesting their own record are not
required to pay the $10.00 fee. Courtnet re
questsmustbe madein writing to theAdmin
istrativeOffice of the Courts,PretrialServices,
100 Mill Creek Park, Frankfort, Kentucky,
40601. Checksare madepayableto the AOC.
MostCourtnetrequestsI havemadehavebeen
respondedto within two weeks. All Courtnet
recordschecksare stamped"This is not an offi
cial record," reflecting the fact that only
attestedcopies of the records themselvesare
consideredofficial records.

The TransportationCabinet,Division of Driv
ers Licensingmaintainsstatewidedriver his
tory records;however, theseentries are only
keptfor theprevioufive yearsandreflect only
convictionsfor moving violations andoffenses
which could affect one’s driving privilege.
Thesecomputerprintoutsareavailablewithout
the consentof the personwho is the subjectof
the history,andcanberequestedin writing by
sending$3.00, payableto the Kentucky State
Treasurer,to the Division of Driver Licensing,
State Office Building, Frankfort, Kentucky,
40601. The name,date of birth and social se
curity numberof the subjectof the record are
required,andthe requestmust statewhether
it is a threeyearor a five yearhistory that is
being sought. Thesedriver history printouts
arevery slow in coming, however,often taking
aslong asa monthto receiveby mail. It should
be noted that the driver historieswhich are
includedin the District Court casejacketsfor
Driving Under the Influenceoffensesare not
consideredby the Clerk’s Office to be public
recordfor the purposeof copying, but theycan
be viewedat the Clerk’s Office.

The KentuckyStatePolicealsoprovidecompu
ter criminal history checks. Their statewide
informationis compiledfrom recordsreceived
only from agencieswhich report to the KSP,
andis availableto anyrequestingparty with
out a releaseof informationfrom the subjectof
therecord.KentuckyStatePolicecheckscanbe
requestedby writing the Kentucky StatePo
lice, Records Section, 1250 Louisville Road,
Frankfort, Kentucky, 40601.A $4.00 check or
moneyorder is required, madepayableto the

Kentucky State Treasurer and name, social
securitynumberand date of birth are neces
sary. A personcanrequestconvictions only or
a completecheck and can expect a response
within two weeks.

Local

Law enforcementagenciesin the larger com
munities are likely to have the capability to
print out local rap sheets.Whether thesere
cordscan be releasedto the generalpublic or
only to the individual whois the subjectof the
record appearsto vary widely from place to
place.For example,the LexingtonMetro Police
Departmentprovides local criminal history
printouts which it will release for non-law
enforcementpurposesonly to, or with theper
missionof, the personwho is the subjectof the
criminal history in question.

The initial sourceof the information provided
by the Lexington Metro Police Departmentis
by entry of physicalarrestdata at the jail, or
entry by the court of a chargeupon serviceof
summons.This systemdoesnot include traffic
mattersunlesstherehasbeenserviceof court-
orderedprocessor arrest.The Court Clerk pro
vides dispositionof the mattersas the cases
are closed.Theseprintoutsare providedto in
dividuals at the Police Departmentupon the
paymentof $1.00 andproof of identification or
production of a notarizedreleaseof informa
tion. If a personrequestsa criminal history
checkat the Metro Police Departmentand no
recordsexists,they are given a stampeddocu
mentstating that fact.

The MetroPolice Departmentcriminal history
record servicehas a secondarypurpose,that
being the arrest or summonsof personswho
haveoutstandingcriminal process.If a person
requestinga record checkhasan outstanding
warrant, they are arrested. If their record
checkhasbeenrequestedby athird party, that
party is notified that the printout cannot be
provideddueto the fact that thereis outstand
ing processfor the subjectof the recordcheck.
This results in the service of many warrants
and summonsthat otherwisewould havenot
reachedtheir intendedsubject.

According to JeffersonCounty practitioners,
bothLouisville Division of Police andthe Jef
fersonCountyPoliceDepartmentprovidelocal
criminal history checksuponpaymentof $3.00.
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The JeffersonCounty Police Departmentre
quires a form but releasesthe records to
anyone who requests them as long as the
name,date of birth andsocial securitynumber
for the subjectof the recordscheckis provided.

How to Clean It Up

Incompleterecordsor obvious errorsin a per
son’s electronicrap sheetcan be correctedby
providing attestedcopies of the official court
documentto the agency promulgatingthe re
cord. In somesituationsthecourtwill transmit
this information directly to the agency upon
notice of the error.

Pursuantto statestatute,matterscan be de
leted or separatedby an orderof expungment,
segregation,or voiding madeupon properre
questto the court that presidedover thatpro
ceeding.What follows is the statutorydefini
tion of eachterm and the effect that such an
orderhason the records.

Expungement and Segregation:
KRS 431.078,510.300,17.142,H.B. 226

There havebeenseveralpositive changesin
criminal recordslaw in recentyears.In 1994,
the Legislature enactedKItS 43 1.078 which
mandatesexpungementof misdemeanorconvic
tionsundervery specific circumstances.A peti
tion for expungementof a misdemeanorconvic
tion may be filed no sooner than five years
after completionof the person’s sentence,in
cluding any probationaryperiod.Convictionof
a sex offenseor an offense committedagainst
a child cannotbe expungedunder this section.
The personcannothavehada previousfelony
offense or have beenconvicted of any other
misdemeanoror violation in the five years
prior to the conviction soughtto be expunged,
nor canany offensebe pendingat the time of
the expungementrequest.

Upon entry of an expungementorder thepro
ceedingshall be deemedto neverhaveoccur
red; all index referencesshall be deletedand
upon inquiry the court may reply that no re
cord exists with respectto that person. The
personwhoserecordis expungeddoesnot have
to disclose the fact on an application for
employment,credit or any other application.

KItS 43 1.078 did not, however,apply to citi
zenswho hadneverbeenconvictedof the of-

fensesfor which they were charged.With the
exceptionof KItS 510.300,which applies only
to sex crimes alleged against a spouse,the
1980 segregationstatute,K.RS 17.142,was the
only authority availableto addressdismissals
and acquittals.That statuteprovided for the
"segregation"of recordsof any "arrestee"who
was acquitted,hadall chargesrelating to an
offensedismissedor hadall chargesrelatingto
theoffensewithdrawn."Law enforcementagen
cies" could be orderedby KRS 17.142to segre
gate the person’srecordsin afile separateand
apartfrom recordsof convictedpersons.This
segregationstatutedoesnot makereferenceto
personschargedby summons,nor doesit give
much guidanceas to the responsibilityof the
clerk as to the original records.

The AOC, in reliance on York v. Common
wealth, 815 S.W.2d 415 Ky.1991 maintains
thatbecausethe courtis the official repository
of the records the clerk is not required to
segregatefiles pursuantto this statute. For
that reasonthe clerk will producethe records
upon request,and they will be listed on the
Courtnetcomputer.Law enforcementagencies
must honor segregationorders, which results
in the removal of segregatedentries from
criminal historiespublishedby theseagencies.

Fortunately,the problemof getting dismissed
andacquittedchargesexpungedwasaddressed
by HouseBill 226, which was enactedduring
the 1996 legislativesessionandgoes into effect
July 15, 1996. A new sectionof KItS 431 was
createdto allow for the expungementof a crim
inal chargefor which an acquittalhadbeenre
turned or which hadbeendismissedwith pre
judice,but not in casesin which the dismissal
was in exchangefor a guilty plea to another
offense. No distinction is madein the statute
as to the degreeor natureof the offense. An
expungementmotion can be filed no sooner
thansixty daysfollowing the orderof acquittal
or dismissalby the court, and if sustained,or
dersall recordsrelatingto the arrest,chargeor
other matters arising out of the arrest or
charge,sealed.HB 226 providesthat the order
shallbe on a form providedby theAOC which
shall list the agenciesto whom the order is
directed. Theseagenciesare thenrequiredto
certify to the court within sixty days that the
requiredsealinghasbeencompleted.HB 226
doesnot limit the numberof timesthe process
can be used,or impose restrictionsbasedon
the person’srecord.
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Althoughthe 1994 statute,KItS 431.078makes
the expungementof a misdemeanorconviction
mandatoryif all the conditionsrequiredby the
statute are met, the new section of KItS 431
createdby HB 226 is discretionary.The court
must make a finding that not only havethe
charges been dismissed with prejudice or
acquitted, but that there are no current
chargesor proceedingspendingrelatingto the
matter for which the expungementis sought.
After the expungementof dismissed or ac
quitted chargesthe proceedingsin the matter
shallbe deemed"neverto haveoccurred".This
languageis thesameasthat containedin KRS
431.078. The personwhose recordis expunged
doesnot haveto disclosethe fact of the record
or any other matter relating thereto on an
applicationfor employment,creditor anyother
typeof application.

HB 226 is retroactive.This practionerwould
argue that any misdemeanoralleged to have
beencommittedover a year ago could be ex
pungedunder this sectionevenif it had been
dismissedwithout prejudice becausethe mis
demeanorstatute of limitations of one year
would prevent refihing. A joint motion to
dismiss with prejudice andexpungecould ad
dressboth issuessimultaneously.HB 226 also

amendedKRS 431.078to require a $25.00pay
ment to the Circuit Clerk upon the entry of an
order to seal the records of expungedconvic
tions. No such payment is required for the
expungementof acquittalsor dismissalswith
prejudice.

HB 226 doesnot repealthesegregationstatute,
KItS 17.142;however,it addsto that statutea
provision that recordssubject to expungement
shall be sealedas provided in KRS Chapter
431.As a practicalmattertheterm segregation
shouldneverbe mentionedin an expungement
order as it is a completelydifferent remedy.
Obviously, expungementis superiorto segre
gation;however,in situationswherea dismis
sal with prejudice is unavailable,segregation
still provides for removal of the dismissed
chargefrom law enforcementrecords.

Voiding: KRS 218A.2759, 218A.2768

Two provisionsrelatingonly to drugpossession
offensesexistin KRS Chapter218Aand allow
for the "voiding" of both felony and misde
meanorconvictions. KItS 218A.2759 allows
for a discretionaryvoiding of anyfirst offense

controlledsubstancepossessionconvictionupon
satisfactorycompletionof treatment,probation
or other sentence.The statuteprovidesthat a
conviction voided under this subsectionis not
deemeda first offense for enhancementpur
posesor deemeda conviction for purposesof
disqualificationsor disabilitiesimposedby law
upon convictionof a crime. Voiding of a convic
tion under KRS 218A.2759 may occur only
oncewith respectto anyperson.

KItS 218A.2768providesfor the discretionary
voiding of a possessionof marijuanaconviction
uponsatisfactorycompletionof treatment,pro
bation or other sentence.Unlike the KItS
218A.2759 provision, the marijuanasection
doesnot restrict its applicationto only oneuse
per person.Neitherof theKItS 218A provisions
setout atime restriction,but bothrequirecom
pletion of sentenceprior to application. For
example,the paymentof a fine could constitute
satisfactorycompletion of sentencewhich then
would allow for an immediatemotion to void
the conviction.

Thesesections allowing for convictions to be
voided state specifically that convictions so
voidedshallnot be deemeda convictionfor en
hancementpurposesor for any purposeof dis
qualificationor disability imposedby law upon
conviction of a crime.For that reasona voided
conviction mustbe treatedin the samewayas
an expungedoffense. KRS 218A.2759 is the
only way to removea felony conviction from a
criminal history with, of course,the exception
of gubernatorialpardon as set out in Section
150 of the Kentucky Constitution.

Conclusion

Thecriminaljusticesystemcanonly benefitby
the correctandcareful maintenanceof its re
cordswhethertheybe in hardcopy or electron
ic form. It is incumbenton the membersof the
bar to insure that theserecordsare not only
correct,but that personswho havebeenvindi
catedbythe systemare not forevertaintedby
the allegationof wrongdoing.Whatbetter way
to protect the future of your client than by
following every dismissalor acquittalwith the
proper expungementor segregationmotion?
Those isolated convictions which can be ex
pungedshould also be addressedin a timely
fashion since the opportunity to clear them
may be forfeited if new chargesare lodged.
With criminal recordsnow available to anyone
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interestedin asking for them,it’s all the more
importantto insurethat they are correct and
fair.

MARIA RANSDELL
Scorsone& Ransdell
804 First National Building
167 West Main Street
Lexington,Kentucky40507
Tel: 606 254-5766
Fax: 606 255-5508

Maria practices criminal defense law in
Lexington,Kentucky.Sheis a formerLexington
public defenderand Presidentof the Kentucky
Associationof Criminal DefenseLawyers.

Expungementof Criminal Records

Thank you for inviting me to sharewith you
and the readersof The Advocate information
concerninga new statutethat will take effect
thisJuly. I am referringto HouseBill 226, and
I have encloseda copy of the law with this
letter. HB 226 providesthat a personwho has
beenchargedwith a criminal offensehasthe
opportunity to petition the court to expunge
the criminal recordif thechargesaredismissed
with prejudice{see CR 41.023 andCommon
wealth v. Hicks, 869 S.W.2d35 Ky. 1994} or
that person is acquitted. HB 226 applies to
any criminal offense. Current law KRS
431.078 provides for an expungementproce
dure in certainmisdemeanorcasesfive years
after the date of the conviction. This hasled to
a bizarresituationwherepeoplewho wereer
roneouslycharged,or acquittedwould have a
criminal recordfor manyyears,andotherswho
were convictedof certainmisdemeanorswould
be eligible to havea recordexpunged.HB 226
imposesa twenty five dollar fee, effectiveJuly
15th, for misdemeanantexpungementmotions
for individuals who were convictedfive years
agoor longer.

The reasonfor my involvementin this matter
resultedfrom a case that camebefore me in
Novemberof 1995. A criminal complaint had
beentaken againstan individual allegingthat
he committed the offensesof burglary, rape
andsodomy.An arrestwarrantwasissuedfor
the allegedperpetrator.The police department
determinedthat the individual namedin the
complaint wasnot the personwho committed
the offenses.Upon the motion of the county

attorney,with the investigatingpolice officer
presentI dismissedthe cases.I informedthe
individual who hadbeenchargedthat there
would be a record of the matter on file, and
that there were no provisionsunder current
law to expungethe material. He inquired if
prospectiveemployerswouldbeableto discover
this matter. I replied that I thought they
would. I related to the individual that there
wasa segregationstatute,KItS 17.142andon
the courts motion his record would be segre
gated.A recenthigh profile casein Jefferson
Countydemonstratedthatsegregatedcasesare
merely kept in a different file cabinet from
other files, and that the public does have
accessto segregatedrecordsby simplymaking
a requestto view them. This caseand others
convincedme that it was time to try andcor
rect the law. With the invaluableadviceand
assistanceof House Judiciary Chair Mike
Bowling from Middlesboro, who sponsored
HouseBill 226, andnumerousdefenselawyers,
prosecutorsandJudges,positive changeswere
made.I wasinvited to testifybefore the House
and SenateJudiciary committeesconcerning
the needfor changein this areaof law. The
Bill easily passedthe HouseandSenate.The
Governor signed HB 226, and as previously
statedit will take effect in July of this year.

Judge Paul Gold
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Thehighlights of HouseBill 226 areas follows:

1. It applies to any criminal offense,for
which a person is found not guilty, or the
chargesaredismissedwith prejudice.It does
not apply to chargesdismissedin exchangefor
pleasto otheroffenses.

2. Motions for expungementshallbe filed
no sooner than sixty 60 days after the
dismissalor acquittal.

3. All recordspertainingto the casemay
be expunged,andultimately sealed.

4. Notice is afforded to the Common
wealth of the expungementmotion.

5. Theissuanceof ordersof expungement
are discretionarywith the court.

6. Agencies orderedto expunge records
must certify to the court that the procedure
has taken place within sixty 60 days of
receiptof the order.

7. Theprovisionsof HB 226 astheyrelate
to expungementare retroactive.

Representive Gross Lindsay on the 1996
GeneralAssemblyAction at the 24th Annual
Public DefenderConferencein Owensboro.

8. A person who has had a record ex
pungeddoesnot haveto disclosethematteron
histories for employment, credit or other
applications.

I believe that thereare many citizensin the
Commonwealthwho will benefit from this new
law. It is my hope that with enoughpublicity
attorneyswill becomeawareof the provisions
of thisstatuteandbeableto assistpresentand
pastclientsthroughtheimplementationof this
law. As with anynew endeavorthere maybe
unforeseenproblemsthatrequire thebill to be
amendedat a future time. Pleaselet me know
of anyquestionsor concernsthatyoumayhave
aboutHouseBill 226.

I appreciatethe opportunityyouhavegiven me
to publicizethis very importantlegislation.

PAUL S. GOLD, Judge
JeffersonDistrict Court
JeffersonHall of Justice
600 W. JeffersonStreet
Louisville, Kentucky 40202
Tel: 502 595-4994

EDITOR’S NOTE: For a samplemotionof ex
pungementseepage23 in this issue.

Dr. Lee Coleman on Medical Examination in
Allege SexualAbuseCasesat the 24thAnnual
Public DefenderConferencein Owensboro.
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Post-Employment Restrictions Under
the Executive Branch Code of Ethics

The Executive Branch Code of Ethics, KItS
11A.010 et seq., contains several "revolving
door" provisionswhich regulatethe conductof

- former stateemployees.Theseprovisionsare
designedto preventa former stateemployee,
for a period of time, from taking a position
which involves mattersin which he was dir
ectly involved asa stateemployee,from repre
sentinga personbefore a stateagencyin mat
ters in which he was directly involved, and
from actingasalobbyist or lobbyist’s employer.
The ExecutiveBranchEthicsCommissionthe
"Commission"is chargedwith the enforcement
of theseprovisions.

The three post-employmentprovisions are
found in KItS 11A.0406, 7, and8.

KRS 11A.0406

The first provision, KItS 11A.0406, pertains
only to officers, as definedin KItS 11A.0107,
and elected officials in the executivebranch.
Themajorityof executivebranchemployeesare
not coveredby this provision.’ An "officer" is
definedas all majormanagementpersonnelin
the executivebranchof state government,in
cluding persons acting in certain positions,
such as general counsels,and "management
personnelwith procurementauthority." KItS
11A.0107. Under KItS 11A.0406, a present
or former officer and elected official is
prohibited,for 6 monthsfollowing the termina
tion of employment with state government,
from acceptingemployment,compensation,or
anyother economicbenefit from anypersonor
businesswhich contractsor doesbusinesswith
the statein mattersin which he was directly
involved duringthe last 36 monthsof his ten
ure with thestate.Theofficer or electedofficial
is not prohibited from returning to the same
business, firm, occupation or profession in
whichhe wasinvolved prior to his employment
with stategovernment,however,he must still
not work on anymatterin whichhewasdirect
ly involved during the last 36 months of his
stateemployment.This includesreturning to
the sameprofessionfor which the employee

waseducatedand licensedprior to stategov
ernmentservice.This doesnot prohibit a for
mer officer or elected public official from
performing "ministerial functions," such as
filing tax returns, filing applications for
permits or licenses, or filing incorporation
papers. -

"Doing businesswith the state" encompasses
relationshipsbetween a state agency and a
personor businessregulatedby thestateagen
cy or receivinggrantsfrom the stateagency.
Any entity which is regulatedby a stateagen
cy, or which receivesgrantsfrom a stateagen
cy is consideredto be doing businesswith the
stateunder KItS 11A.0406. A former officer
or public servantis not prohibitedfrom receiv
ing moneys disbursed through entitlement
programs.

The Commissionhasinterpreted"matters in
which he was directly involved" to meanany
matter on which the public servant has
worked,which he hassupervised,or for which
hehadresponsibility.Therefore,theheadof an
agencyis consideredto be"directly involved" in
anymatterwhich comesbeforethe agencydur
ing histenure,ashehasresponsibilityfor such
matters.

KRS 11A.0407

The secondprovision,KRS 11A.0407, applies
to all former executivebranchemployees,not
only officials andelectedpublicservants.Thus,
former part-time, seasonal,and summerem
ployees are subject to theseprovisions. This
provision prohibits a former public servant
from actingasa lobbyist or employinga lobby
ist for 1 year after the latter of the date the
personleavesoffice or employmentor the date
the term of office to which the public servant
waselectedexpires.The formerpublic servant
may not serve as either an executive agency
lobbyist or legislative agent. An executive
agency lobbyist is definedin KRS 11A.2018
as a person engagedto influence executive
agencydecisionsor to conductexecutiveagency
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lobbying activity on a substantialbasis."Sub
stantial basis" has beendefined’ as contacts
which areintendedto influencea decisionthat
involves one or more disbursementsof state
fundsin an amountof at least$5,000peryear.
An "executive agency decision" involves a
decisionof an executiveagencyregardingthe
expenditureof funds or with respectto the
award of a contract, grant, lease,or other
arrangementby which those funds are dis
tributed.KItS 11A.2017.

KRS 11A.0408

Thethird provision,KRS 11A.0408,which al
so applies to all former executive branch
employees,prohibits a former public servant
from representinga personor businessbefore
a stateagencyin a matter in which the former
public servantwasdirectly involved. This pro
hibition is for 1 yearafterthe latter of the date
the personleavesoffice or employmentor the
datethe term of office to whichthe public ser
vantwaselectedexpires.

The term "representing"encompassesanyact
ivity for which the former employeewould be
communicatingwith thestateagencyon behalf
of a personor business,includingattendingor
providing legal counselat an agencyproceed
ing, writing aletter, or otherwisecommunicat
ing with the stateagencyon behalfof someone.
"In which he was directly involved" modifies
the word "matter" and not the words "state
agency," although the statute’s wording is
somewhatunclear.Theformeremployeewould
be permittedto representindividuals before
the state agency,provided that the employee
wasnot directly involved with the entity or the
subjectmatterduringhistenurewith the state
agency.

EXCEPTIONS

The Codeof Ethicsprovidesafew exceptionsto
thepost-employmentprovisions.A formerpub
lic servant may immediately accept employ
mentwith a stateinstitution of higher educa
tion following termination of his office or
employmentwith the state.KItS 11A.120. A
personemployedby andactingon behalfof a
statecollegeor university is not consideredto
be an executive agency lobbyist, pursuantto
KRS 11A.2018b. Additionally, under KRS
11A.130,an officer or public servantemployed
by an agencythat is privatizedmayimmedi

ately accept employmentfrom the personor
business which operates that privatized
agency.

INVESTIGATIONS AND
CiVIL & CRIMINAL PENALTIES

The Commissionis empoweredto conductcon
fidentialpreliminaryinvestigationsinto poten
tial violationsof these,or anyotherprovisions
of the Code. If, in the courseof an investiga
tion, the Commissionfinds probablecauseto
believe a violation hasoccurred,the Commis
sionmayissuea confidentialreprimandto the
allegedviolator or mayvote to initiate an ad
ministrativehearingprocess.TheCommission,
upon a finding of clearandconvincingproofof
a violation of K.RS 11A.0406,7 or 8, pur
suantto an administrativehearing,mayissue
a cease-and-desistorder,mayrequirethefiling
of anyreports,maypublicly reprimandthevio
lator, mayrecommendthe removal or suspen
sion of that personif still in office, andmay
order the paymentof up to $2,000 in civil
penaltiesfor eachviolation. Violationsof KRS
11A.0406,7 and8 are also ClassD felon
ies, pursuantto KRS 11A.9901. UnderKRS
11A.9901b, any personwho violates KItS
11A.0406and7 shallbejudgedto havefor
feited his office or employmentheld, notwith
standingany provision of KItS Chapter18A.
The Commissionmust referviolations of KItS
11A.040 to the Attorney General for prose
cution and may turn over any evidencecol
lected in the investigation or administrative
hearing.

OBTAINING AN ADVISORY OPINION’

The Commissionissuesadvisory opinions on
theseandotherprovisionsregardingtheappli
cationof the Codeof Ethics.Youmayobtainan
advisoryopinion by writing the Commissionat
Room273, CapitolAnnex, 702 Capitol Avenue,
Frankfort, Kentucky, 40601.Youmay alsocall
the Commission’s staff at 502 564-7954re
garding any general questionspertaining to
the Codeof Ethics.

FOOTNOTES

1As originally enactedin 1992, this provision
applied to all executive branch employees.
However,HouseBill 851 amendedthis provi
sion asof July 15, 1994 to restrict its applica
tion to officers andelectedofficials.
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‘Senate Bill 233 amends KItS 11A.201, ef
fectiveJuly 15, 1996,to includethis definition
of "substantialbasis."

LAURA H. HENDRIX
GeneralCounsel
ExecutiveBranchEthics Commission
Room 273, Capitol Annex
Frankfort, Kentucky 40601
Tel: 502 564-7954;Fax: 502 564-2686

Laura H. Hendrix is the General Counselfor
the ExecutiveBranch Ethics Commission.She
was formerly an Assistant General Counsel
with theKentuckyHigher EducationAssistance
Authority and a judicial clerk and staff
attorney to Judge William L. Graham of the
Franklin Circuit Court.
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Connelly First Recipient of
Heyburn Public ServiceAward

Kentucky’sPublicAdvocateAllison Connelly
hasbeennamedby the Universityof Kentucky
College of Law as the first recipient of the
Henry R. Heyburn Public ServiceAward.

This prestigiousawardwasestablishedby U.S.
District JohnG. HeyburnII in memoryof his
father. The award recognizesUniversity of
KentuckyLaw alumni whohavedistinguished
the college and the professionthrough their
efforts in public service.Ms. Connelly, Ken
tucky’s first woman Public Advocate, and a
careerpublic defender, not only administers
Kentucky’s statewidepublic defendersystem,
but also has servedas a visiting and adjunct
professorat the Collegeof Law since1986.Ms.
Connellywaspresentedwith the 1995-96Hey-
burn Public ServiceAward at the Kentucky
Bar Association’sConventionin Lexington on
June20, 1996,at the Hyatt Regency.

David E. Shipley, Deanof the University of
Kentucky Law School, said, "I could not think

of a better personto be the first recipient to
this important awardbecauseher careerhas
beendedicatedto serving the public with the
Departmentof Public Advocacy. Addedto that
work, shehasbeenan outstandingteacherat
the law school for years where she has
influenced many students on the lawyer’s
critical role to servethe public."

William Fortune, professorof law at U.K.
Law School, who hasknown Ms. Connelly for
many yearsobserved,"I’ve nevermet anyone
who has as much concernfor other peopleas
Allison Connelly. She’san excellentrole model
for the law studentsshe’staught."
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M.K. v. Wallace:
Setting the Stagefor Post-Dispositional
Legal Servicesfor Juveniles in Kentucky

In the adventof tougherlegislative directives
which move more andmorejuvenile offenders
into the adult penal system,andwhich stiffen
penaltiesfor juvenile offendersgenerally,advo
cates by necessity must develop additional
strategiesto protectthe legal interestsof their
clients. Kentucky has beena willing partici
pant in this national trend as evidencein the
last two legislativesessions.

With more significantconsequencesbeing im
posed upon juvenile offenders, post-disposi
tional andpost-convictionlegal serviceshave
becomea crucial meansof upholding certain
fundamentalrights of these juveniles. Ken
tucky is slatedto becomeoneof first statesto
developa statewidesystemof legal representa
tion to provide attorneysfor post-dispositional
legal servicesto juveniles in state residential
treatmentfacilities. As a resultof a recentset
tlementreachedin M.K. v, Wallace, CaseNo.
93-213 ED. Ky. 1995the Departmentof Pub
lic Advocacy,throughaMemorandumof Agree
mentwith the Cabinetfor HumanResources,
will launchits newjuvenile serviceprogramto
juvenilesin thesefacilities in July, 1996.

M.K. was a fifteen 15 yearold female com
mitted asdelinquentto theCabinetfor Human
Resourceswho wasmovedthrougha string of
jails, and ultimately to a group home place
ment with no representationby counsel.She
filed a § 1983 claim on behalfof herselfand all
youth committedasdelinquentof public offen
ders who were in custody in CHR facilities,
alleging a violation of her constitutionalright
to accessthe courts under the First Amend
ment,theFourteenthAmendmentDueProcess
andEqualProtectionClausesof the U.S. Con
stitution, and the applicable slate constitu
tional provisions.Specifically,she complained
thatthe statefailed to recognizeits affirmative
dutyto providecounselto heron mattersrelat
ing to her confinement,andthat without such,
shewasunableas a minor to gainmeaningful
accessto the courtsto redressgrievances.She

brought suit for prospective,injunctive relief
againstPeggyWallace,the Commissionerfor
the Departmentof Social Services,CHR, as a
representativeof the Commonwealthof Ken
tucky.

The right of prisonersto gain meaningful ac
cess to the courts, as found in the First
AmendmentandDue ProcessandEqual Pro
tection Clausesof the 14th Amendmentto the
U.S. Constitution,hasbeenrecognizedby the
U.S. SupremeCourt in a seriesof casesrang
ing backto the 1940’s.’ Oneof themostsignifi
cant advancesin this realm was made in
Bounds v. Smith,’ where the SupremeCourt
heldthatthe right to accessthe courtsimposes
an affirmative obligationon thestateto assist
prisonerswhowishto prosecutecivil claims,an
obligationwhich the statedoesnot havewith
regardto other citizens. Such inmate access
must be "adequate,effective andmeaningful.3
To insuremeaningfulaccess,Boundsrequired
that prisons provide inmateswith "adequate
law libraries or adequateassistancewith per
sonstrainedin the law.4

Boundsdid not imposeanyonemechanismre
quired by the Constitution under which the
statecould fulfill its affirmative obligation to
assist prisoners in pursuing their right to
accessto the courts. Lower courts, however,
haveconsidereda numberof factorsin asses
sing the extent of the state’s duty to include
the following: 1 the durationof the confine
ment,2 thenatureof the legal rights at issue
and3 the numberof inmateslikely to require
a certain form of legal assistanceduring the
periodof confinementat issue.5

Only two Courts haveaddressedthe issue of
how the right of accessis appliedto minors.In
1977, a Mississippi federal district court held
in Morgan v. Sproat6thatjuvenilescommitted
to statetrainingschoolsare,no lessthanadult
counterparts,entitled to reasonableaccessto
the court.The courtfound that the mereprovi
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sionof a law library wasinsufficient to protect
the rights of the youngstersbefore it sincethe
majority wereof "subnormalintellectualcapa
city,"7 end "the students’ ages,their lack of
experiencewith the criminal system,andtheir
relatively short confinement[which] means
that [in contrast to adult facilities] there
cannotbe a systemof writ writers. 8 The con
sentdecreewhich was approvedrequiredthe
training schools to notify current and future
residentsthat they were entitled to contact
specific legal service organizationsfor assis
tanceby meansof postinglegalservicesnotices
in a location accessibleto the residents.9
Additionally, the courtorderedtheinstitutions
to facilitate access to counsel by assisting
residentsin writing requestsfor representation
anddeliveringthe requestsimmediatelyto the
appropriatelegal serviceprograms.1°

The Sixth Circuit Court of Appeals also ad
dressedthe issue of accessto the courts by
juvenilesin confinementin JohnL. v. Adams,11
a Tennesseeclass action case alleging viola
tions under§ 1983 on behalfofjuvenilesheldin
statecustodyin residentialtreatmentfacilities.
The Court distinguishedbetweentwo categor
ies of claims: thosewhich imposean affirma
tive obligation of the state to assistprison
access,and thosewhich the state is merely
barredfrom impeding.12The Court restricted
juveniles’ claims in the former instance to
thoseinvolving aviolation of a federalconstitu
tional and civil rights claims, andspecifically
excludedclaims arisingsolely understatecivil
law.’3

The ConsentDecree in M.K v. Wallacemore
closelymirrors the holdingof John L. casein
imposinga duty on the Commonwealthto pro
vide a systemof legal services for juveniles
beingheld in stateresidentialtreatmentfacil
ities who arecommittedto the Commonwealth
aspublicor youthful offenders.14 Currently,the
Cabinetfor HumanResourceshascontracted
with the Departmentfor PublicAdvocacyeffec
tive June1, 1996 to developandimplementa
statewidesystemof legal servicesfor juveniles
placed or confined in state residential treat
ment facilities.15 Such services include those
involving legal claims arising "from or related
to the fact, durationor conditions of confine
ment,or anyclaimscognizableunder42 U.S.C.
§1983whichinvolve violationsof federalstatu
tory or constitutionalrights to the extentthat
such claimsare relatedto thejuvenile’s con-

finement." Claims which arise solely under
statelaw which are civil in natureare not in
cluded,as well as thosewhich arethe legal re
sponsibilityof the Departmentof Public Advo
cacypursuantto KItS Chapter31.

TheCabinetfor HumanResourcesmustinform
juvenilesupon their admissionto a residential
treatmentfacility that such servicesare avail
ableandthe processto obtain an appointment
with an attorney,includingthe dayswhichthe
legal serviceproviderwill be scheduledto visit
the facility. The Cabinet is also required to
permit provider staff accessto the facilities
during reasonablehours to investigate dis
putes,provideappropriateprivateconsultation
areas,andallow telephoneaccessby residents.

Thecurrentcontractforpost-dispositionallegal
serviceswith DPA promisesto play an impor
tant role it this agency’sincreasingemphasis
on juvenile representation.Effective May 16,
1996, Administrative Order 96-01 authorized
the Public Advocate to establisha Juvenile
Post-ConvictionSectionwithin the Post-Trial
ServicesBranchwhich shallbe responsiblefor
the provision of legal defenseservicesto juv
enile offenders incarcerated in residential
treatmentfacilities. Nine, permanent,full-time
classifiedpositionsareestablishedwithin DPA
to be usedexclusivelyfor this programduring
the period of the Memorandumof Agreement
with CHIt.

While children still tendtoo often to be second
classcitizensin the legal arena,M.K v. Wal
lace is onesteptowarda greaterrecognitionof
their rights as individualswhen thestatehas
intervenedto restricttheir liberty. The imple
mentation of this Consent Decree is long
awaited,andshould play an importantrole in
the Department’soverall advocacyefforts in
the yearsto come.

KIM BROOKS, Attorney at Law
Children’s Law Center
9 East12th Street
Covington,Kentucky 41011
Tel: 606 431-3313
Fax: 606 655-7553

Kim Brooks is a staff attorney and the Exe
cutive Director and founder of the Children’s
Law Center, Inc. She served as Plaintiffs’
counselin M.K v.Wallace.
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FOOTNOTES

‘SeeEx Parte Hull, 312 U.S. 546, 549 1941
"[T]he stateandits officers maynot abridgeor
impair [the prisoner’s] right to apply to a fed
eralcourtfor a writ of habeascorpus.";Murray
v. Giarratano, 492 U.S. 1, 227, n. 1989, The
SupremeCourt has also found roots for the
right of accessin the Equal ProtectionClause.;
Wolff McDonnell, 418 U.S. 539, 556 1974
citing Youngerv. Gilmore,404 U.S. 15 1971;
Johnson v. Avery, 393 U.S. 483, 385 1969;
andBoundsv. Smith,430 U.S. 817, 821 1977.
‘Id. at 828.
3Id. at 822.
41d. at 828 reaffirming Youngerv. Gilmore,
494 U.S. 15 1971.
5See Berry v. Departmentof Corrections, 697
P.2d711, 714 Ariz.Ct.App. 1985citing Cruz
v. Hauck, 515 F.2d 322, 332, 333 5th Cir.
1975;Bounds v. Smith, 430 U.S. 817, 827-28
1977.
6432 F.Supp. 1130, 1135 S.D. Miss. 1977.
71d. at 1159-60.
81d. at 1158.
91d. at 1159.
‘°Id.
119fi9 F.2d228 6th Cir. 1992.
"Id. at 235.
13But note, the Court goes on to recognizethat
"Merely becausejuvenile adjudicationsin Ten-

nesseeare designatedby statelaw as civil, as
opposedto criminal, in nature, it is not the
casethat an appealof a commitmentorder is
a civil matterbasedpurely on statelaw. First
by holdingthatjeopardyattachesin ajuvenile
adjudication,the SupremeCourt hasacknow
ledged that such proceedingsare criminal in
nature,regardlessof how they are designated
understatelaw. Breedv. Jones,421 U.S. 519,
529, 95 S.Ct. 1779, 1785, 44 L.Ed 2d 346
1975. In addition, there is an independent
constitutional right to counsel for juvenile
appealsthat is groundedin the Sixth Amend
ment’sright to counselasappliedto thestates
throughtheFourteenthAmendment’sDuePro
cessClause.
The languagegenerally denotesthe "Com
monwealth"asopposedto a specific agencyor
cabinetsincethis is likely to changewith HB
#117.
‘5This includes Mayfield Boys Treatment
Center, OwensboroTreatmentCenter, Green
River Boys Camp, Northern Kentucky Treat
ment Center, Lincoln Village Treatment
Center,Lake CumberlandBoys Camp, Cardi
nal Treatment Center, Central Kentucky
Treatment Center, Morehead Treatment
Center, KCH Rice-Audubon Treatment
Centers, Johnson-Breckinridge Treatment
Center,WoodsbendBoys Camp, andBluegrass
TreatmentCenter.

Mark Soler from YouthLaw Center in Washington,D.C.
on JuvenileJusticeat the 24thAnnual Conferencein Owensboro
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_______________________________________

In order to persuade, ii is useful to know the
pre-existing attitudes of the intended target. As
lawyers, we ask jurors questios designed to
uncover their attitu4es but fteqiThflt1y receive
only a blurred glimpse of the real thing.

It is important to remember that ATIITUDE is
reflected by three different components:

what a person thinks
DEPARTMENT OF COMMUNICATION * W a person saS

SANTA BARBARA CA 93106
* how a person actually behaVes

805 899-2791

A juror can tell us something about what they
think, but observation might reveal that this is
not consistent with tha actual behavior. A juror
can tell us something they have done, but that
may not reflect their true feelings about that
behavior. Questions that attempt to explore all
three aspects of attitude, while tedious, are
always more accurate measures of rae! attitude.

While there are three components that
make up what an individual’s attitude may
be, there are two critical aspectsof
attitude largely ignored by attorneys
during Jury selection.

That’s pretty much what I’d like to
be doing when I talk to jurors in trial.
Scholarshave spent 1500 yearssince
that time trying to figure out just how
to get there!

UUOrZ
ArrIruPSS
Getting
& Clearer View

The fully influenced persuadeelikes what
you promise,fearswhat you say is imminent,
hateswhat you censure,embraceswhat you
command,regretswhateveryou build up as
regrettable,rejoicesat whateveryou say is
causefor rejoicing, sympathizeswith those
whose wretchednessyour wordsbring before
his very eyes, shuns those whom you
admonish him to shun and, in whatever
other ways your high eloquencecan affect
theminds ofyour hearers,bringing them not
merely to know what should be done,but to
do what they know should be done.

St. Au5ustine
De Doctrina Christina. 500 AD.

Predicting from
Attitude

requiresinformationabout:

1. The extremity of a juror’s
position.

2. The strength of a juror’s
position.
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A person may hold an extreme position, but it is
accompanied with little feeling. Another person
may voice what appears to be a middle-of-the-
road position with considerable passion.

In the form of written questions in
a queetionnaire, these items are
more effective predictors of
Juror positions on issues important
to the trial than flat questions.
which simply ast a Juror’s opinion.
These same questions, however,
can, and should be used during oral
voir dire, in situations where the
court did not permit written
questionnaires or severely limited
them.

Written questionnaires on important
attitudes are more accurate reports, in
light of studies which consistently show
that people who are aware of either the
answers of other people or what is
popular or socially acceptable will alter
their own responses. As a result, this
supports an argument in favor of written
questions on certain topics.

As a last resort, if the question must be
asked orally n court, asIc to have the
Jurors Jot down their individual answers
on a piece of paper, to be used to reply
when it is their turn to respond. This may
help them be little more hOnest when
called on, or at least allow them to talL
about what they first wrote down if
they are beginning to change their
position in light of the open-court
discussion.

Examples of questions
designed fo elicit

ATTITUDES about
relevant trial issues

Model for Measuring

strength and
extremity
oF Juror Affifude

Somepeoplefeel [ ].
Othersfeel [

Where would you placeyourselfon
this scale?

[attitude#1] = 1
[attitude#2] = 7

How strongly do you feel about
that?

Doyoufeel:
extremelystrongly, very strongly,
somewhat strongly, not at all
strongly?

Some people feel that if a witness
takes an oath in court to tell the truth,
that the jurors must accept that
testimony as true. Other people feel
that witnessesusually distort the
truth to make themselves look good.
If a 1 means you feel witnesses who
take an oath should be believed,
and a 7 means you think witnesses
usually distort the facts to benefit
themselves, where would you be
on that scale? [Answer]

How strongly do you feel about your
position? Do you feel extremely
strongly, very strongly, somewhat

strongly, or not at allstrongly?
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Additional Question
Formats that Elicit

Juror Attitudes

Please tell
disagree
statement:

me whether you agree or
with the following

This case involves a lawsuit in
which the only way the court will
allow jurors to give compensation is
in money or dollars. Some people
feel that lawsuits asking for money
are wrong, even if it means a
wrongfully injured person will get
nothing for their injuries. Others feel
that lawsuits are the best way for
injured people to try to recover
something for the loss they have
suffered, even if real compensation
means awarding millions of dollars
to one person.

If a 1 means you feel any lawsuit for
money is wrong, and a 7 means you
feel lawsuits and money awards are
the best way to deal with wrongful
injuries, where would you be on that
scale? [Answer]

How strongly do you feel about your
opinion? Do you feel not at all
strongly, somewhat strongly, very

strongly,or extremely strongly?

- ddde4U44s. ete ,azo’
dAoaU - ge4ee A ee aftla64a4 a4cd

ddea4eeed 4 ea /a#to.

How strongly do you feel about that?
Do you feel extremely strongly, very
strongly, somewhat strongly, not at
all strongly?

Would you share the reasons you
have for feeling the way you do?

The mere number of witnesses called to
prove a point is never, by itself, sufficient to
prove any fact in a trial. Some jurors feel that
if more than one witness testifies about
some fact, the juror must accept it. What are
your own opinions about that? Can you give
us an example?It is expected that scientific experts

[doctors] [police off icers] will testify in
this case. Some people feel that
experts are automatically more
believable than other witnesses,
because they are experts. Other
people feel that experts are
generally not to be trusted because
they are too confident and
exaggerate.

If a 1 means you feel that experts are
automatically more believable than other
witnesses, and a 7 means you feel that
experts are generally not to be trusted,
where would you be on that scale? [Answer]

How strongly do you feel about that? Do you
feel not at all strongly, somewhat strongly,
very strongly,extremely strongly?

Please tell me whether you agree or
disagree with the following statement about
credibility of witnesses:

q 4d4ffC ia4o4

a ‘es aad oe4cd4

eae’cqa4ce 4.6aU 94 4449 41t4 ee
mao o* 41 -.

[Answer] How strongly do you feel about
that?

Do you believe that witnesses can be
mistaken? Under what circumstances? What
would you use as a juror to help you
determine if someone should be believed
on a point? Can you share with us why that is
important to you in making the decision
about believing a witness?
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What are your reasons for that
opinion?

Tell us some more about why you
havecome to feel this way.

Some people recognize that they
would find it very difficult to give a
high money award of damages in
any case, because money doesn’t
fix a person’s pain. Tell us your
feelings about that. [Answer] What
experiences have you or anyone
close to you had that have

influencedyouropinions?

Each juror will have to rely on their
own memory about the testimony in
this case, which may be many days
or weeks before. Where would you
place yourself on this scale:

7: I totally trust my own memory, even if other
people strongly disagree with me about what
happened
1: I would tend to rely on the memory of others if
people disagreed with my memory

How strongly do you feel about that?
Why?

What experiences have you had
where you have been required to
listen carefully to something and
remember it much later?*U.Ing prior behavior to predict--

In order to serve as jurors, each
person must talk to and listen to
other members of the jury during
deliberations. Have you had an
experience before in working in a
small decision-making group? Tell
us about that. What were the
positive parts of that experience?
The negative parts? Why?

Has anyone had experience as the
formal leader or chairperson in
charge of a group? What was that
like for you? Can you give us an
example?

Prediction of both an individual’s
reaction to testimony in a trial, as well as
reaction to the issues during deliberations
and, further, juror voting behavior becomes
more reliable when we design questions to
get at attitudes from many different
directions:

* WAat it t4e’ auit,aIe’P

* WAiu & e-kiice&adit come,Jcm’?

* w,ca 6eAaoio,coace’ it %a& t%

- ed 4?
* i& t%t}UJ’Of on’ t%

ard
* o- aroq commitnzeiztit

0

You may hear testimony from a psychologist
or psychiatrist or counselor in this case.
What thoughts do you have about accepting
the testimony from someone in this
profession?

Give us an example of something they might
say that would not have value for you. Why?

In what way do you feel they might help your
decision? What are your reasons?

Can you explain some more about your
thoughts on that to us?

July 1996, The Advocate,Vol. 18, No. 4, Page39



Plain View

Deemerv. Commonwealth,
920 S.W.2d48 Ky. 1996

United Statesv. Shamaeizadeh,
80 F.3d 1131 6th Cir. 1996

United Statesv. Guzman,
75 F.3d 1090 6th Cir. 1996

Deemerv. Commonwealth,
920 S.W.2d48 Ky. 1996

In Katz v. United States,389 U.s. 347 1967,
a new erain searchandseizurelaw beganin
this country. That case,which replaceda pro
perty/trespassanalysis with the reasonable
expectationof privacyanalysis,hashadnum
erousramifications.Seefor exampleRakasv.
Illinois, 439 U.S. 238 1978, California v.
Greenwood,486 U.S. 35 1988.

The Kentucky SupremeCourt has issuedan
opinion influenced by Katz. In this case,
Deemertook six rolls of film to Waigreenfor
processing.Thepictureswereof childrenbeing
depicted in sexuallyexplicit poses.Waigreen
sentthepicturesto Qualex.Qualexdiscovered
the sexuallyexplicit posesduring developing,
and according to their policy, contactedthe
police. The police viewed the prints, and in
structedthe Qualex employeeto deliver the
picturesto Waigreen.Deemerwascontactedby
Waigreen.When he did not pick up his pic
tures,a searchwarrantwas issued.Execution
of thewarrantrevealedfurther sexuallyexpli
cit pictures of children. Deemer eventually
entereda conditionalguilty pleato 30 yearsin
prison.

JusticeLambertwrote theopinion for aunani
mousCourt affirming the trial court’s having
overruledthe defendant’smotion to suppress.
The Court heldthat the defendant’ssubjective
expectationof privacy in the roll of film was
not onethat societywaspreparedto recognize
asbeing reasonable."When an illegal item is
revealedto third parties, an examinationat
their insistenceby the governmentdoes not
violatethe Fourth Amendment."Further, the
actof reopeningthe containerwasnot a search
requiring a warrant. The Court also rejected
out of handthat therewere anyFirst Amend-

iie Lewis
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ment implicationsof the photographscreating
additional privacyprotections.

United Statesv. Shamaeizadeh,
80 F.3d 1131 6th Cir. 1996

This is a highly fact-bound decision by the
Sixth Circuit. It was litigated in part by Mark
Stanzianoof Somerset.The decisionwaswrit
tenby JudgeJones,joinedby JudgesKennedy
andHolschuh.

While the factsare complex,abrief description
of what occurred is importantto understand
the Court’s holding.A womannamedSchmitt
called the RichmondPolice Departmentcom
plaining of a possible burglary at her house.
She sharedthe upstairswith Shamaeizadeh,
while two other codefendants,ReedandFord,
rentedthe downstairs.An officer cameto the
house, and Schmitt asked him to searchthe
upstairsandthe downstairsfor burglars.After
the search,the officer called a secondofficer,
anda secondsearchwas conducted,this time
without Schmitt’s permission,and without a
warrant.A third searchwas conductedthere
after under similar conditions. Finally, a
searchwarrantwas obtained,and 393 mari
juanaplantswerelocatedduringthe execution
of the warrant.

After a hearingon the motion to suppress,the
district court adoptedthe magistrate’srecom
mendationfinding that while the first search
was constitutional,the otherswere not, and
that the redactedaffidavit was insufficient to
demonstrateprobable cause regarding the
downstairsapartment.On appeal,theGovern
ment challengedonly the decision that the
redactedaffidavit did not demonstrateprobable
cause.

The Court affirmed the lower court’s decision.
They analyzedthe probablecausedetermina
tion using Illinois v. Gates, 462 U.s. 213
1983,which lookedto the "basisof the infor
mant’sknowledge;2 the reliability of the in
formant; and 3 the corroborative evidence
presentedby the government." Here, Schmitt
hadstatedthat she believedthat other occu
pants of the housewere growingmarijuanain
the downstairsapartment.However,becauseit
wasa separateliving unit, andbecauseshedid
not specifically say that Reed andFord were
growing marijuana in the apartment, this
"lacks the particularityneededto establish

probablecausefor the basementapartment."
BecauseSchmitt’s statementwas insufficient
on its face, the Court,did not considerSchmitt’s
reliability. Finally, the Court lookedat Officer
Cunigan’sstatementthat hehadsmelledgrow
ing marijuanafrom the upstairs apartment.
However,his redactedstatementsaidnothing
aboutthe downstairsapartment.As a result,
the Court found that probablecausewas not
demonstratedin the redactedstatement,and
affirmedthe decisionof the district court.

United Statesv. Guzman
75 F.3d 1090 6th Cir. 1996

Guzmanwasriding in a bus in Memphis,Ten
nessee,whenhe encounteredofficers with dogs
working the buses. After an encounterwith
Guzman,during which the dog was "sniffing
real hard," the officers got on the bus and
attemptedto find the ownersof particularbag
gagelocatedin the overheadbaggagearea.One
officer placedhis handon Guzman’sbag, felt
severalhard bricks inside, andbeganto talk
with Guzmanabout it. Eventually, after Guz
mandemandedthat the officer obtain "paper"
beforesearchingthebag,Guzmanwasaskedto
stepoutsidewith the bag.He consentedto the
dogssniffing his bag; the dogsalerted.There
after,a warrantwasexecuted,and6000 grams
of cocainewas found.

The Court,in anopinionwritten by JudgeMi!
burn andjoined by JudgesEngel and Weber
affirmedthelower court opinionoverrulingthe
motion to suppress.First, the Court heldthat
Guzmandid not havea reasonableexpectation
of privacyin the exteriorof his bagwhich had
beenplacedin an overheadcompartment.The
CourtfurtherheldthatGuzmanwasseizedfor
FourthAmendmentpurposeswhenhewasask
ed to stepoff the bus. The Court finally held
that therewasprobablecauseto seizeGuzman
and his bag, basedupon the officer’s having
recognizedbricks of drugs when he touched
Guzman’s bag, and the officer’s dog having
been"interested"in Guzman’sbag.

Short View
1. State v. Williams, 58 Cr.L. 1574 Neb.

Sup.Ct.3/8/96; UnitedStatesv. Baker, 58
Cr. L. 1573 4th Cir. 3/13/96. Two courts
have addressedthe outer limits of Terry,
andhavepushedthat limit furtherout. In
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Baker,the FourthCircuit allowedan officer
to lift up a person’sshirt upon observinga
"bulge." "T}he district court erroneously
concludedthat apatdownfrisk wastheonly
permissiblemethod of conductinga Terry
search...Balancingthe officer’s interest in
self-protectionagainstthe resulting intru
sionuponBaker’spersonalsecurity,wehold
that Officer Pope’sdirectionwasreasonable
underthe circumstances."In Williams, the
Court allowed an officer to force open a
clenchedfist duringaTerry frisk. "If, under
Terry, a police officer is justified in con
ducting a protectiveweaponssearchbased
upon the officer’s reasonablebelief that a
suspectmaybe armedanddangerous,such
a weaponssearchwouldnecessarilyinclude
the right to searcha clenchedfist."

2. Alward v. State, 58 Cr.L. 1576 Nev.Sup.
Ct. 2/29/96. This is an important casefor
you campersout there. Here, the Nevada
SupremeCourt held that a camperhas a
reasonableexpectation of privacy in his
tent. "[Holding that temporaryresidenceat
a hotel ensuresFourthAmendmentprotec
tions, while temporaryresidencein a tent
doesnot, would limit the protectionsof the
Fourth Amendmentto thosewho could af
ford them...Thus,we concludethatAiward
had a reasonableexpectationof privacyin
the tentsuchthat thewarrantlesssearchof
the tent violatedthe FourthAmendment."

3. State v. Morris, 59 Cr.L. 1033 Vermont
3/22/96. Underthe Vermont Constitution,
the police may not searchtrashplacedat
the curb, rejectingCalifornia v. Greenwood,
486 U.S. 1625 1988. "[P]eople reasonably
expectthat, once their refuseis placed on
the curb in the customaryand accepted
manner, it will be collected, taken to the
landfill, andcommingledwith othergarbage
withoutbeing interceptedandexaminedby
the police. The Vermont Constitution does
not require the residentsof this state to
employ extraordinaryor unlawful meansto
keep governmentauthorities from exam
ining discardedprivateeffects."

4. State v. Cada, 59 Cr.L. 1034 Idaho Ct.
App. 3/29/96.The policemay not go onto a
drivewaybetweenahouseandagarage110
feet away.That area,underthe IdahoCon
stitution,is within the curtilage;thus,when
the police smelledmarijuanawhile in a

place where they had no right to be, and
usedevidencefrom that to obtain a search
warrant,the evidenceobtainedin executing
the warrant had to be suppressed.This
opinion rejects the interpretation of the
scope of the curtilage in United Statesu.

Dunn, 480 U.S. 294 1987."[WIedeclineto
adopt the Dunn formulation. Instead,we
adhereto the descriptionof curtilagehere
tofore appliedby Idaho courts, which en
compassesthe area, including domestic
buildings, immediatelyadjacentto a home
which a reasonablepersonmay expectto
remainprivate eventhough it is accessible
to the public."

5. United Statesv. Bayless,59 Cr.L. 1035
DC SNY 4/1/96.No observerof the court
systemcould be less than shakenby this
opinion,andthe pressuresplacedupon this
judge prior to this opinion. Here, Judge
Harold Baer, Jr., a federal district judge,
reverseda prior decision suppressingevi
denceconsistingof about80 poundsof nar
cotics. He does so after taking additional
proof, andcreditingtestimonynewly offered
by the police.He hadpreviouslysuppressed
evidence following testimony by the sole
police officer.

That is not the disturbingpart of this case.
Following his initial decision, presidential
nomineeBob Dole calledfor Baer’simpeach
ment. Dole has included in his stump
speechcriticism of PresidentClinton for
appointing "liberal judges." Thereafter,
presidentialpresssecretaryMichael McCur
ry saidthatPresidentClinton might askfor
Baer’s resignationif he did not reverse
himself. It was thereafterthat Baer wrote
his opiniondoingthatwhich wasdemanded
by the President.

Criticism of Clinton’s pressurehas been
strong.ColumnistCarl Rowansaidthat "in
onefoolish moment[Clinton] left the federal
judiciary nakedto enemieswho havelittle
reverencefor the Constitution. We cannot
afford to haveour federaljudgestrembling
at the prospectof criticism from desperate
political partisans."JudgeJon0. Newman
of the SecondCircuit, joinedby threeother
federaljudges, criticized Dole and Clinton
for their "extraordinaryintimidation" which
threatenedto "weaken the constitutional
structureof this Nation."
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6. Lynch v. Commonwealth.This is an un
publisheddecisionof the KentuckyCourt of
Appeals,issuedon April 12, 1996.While the
casegoesagainstthe accused,it is an inter
estingissueandshouldbe published.Here,
the Court holds that a personwhose tele
phonerecordsare subpoenaedby a grand
jury has no reasonableexpectationof pri
vacyin thoserecords.TheCourt specifically
relied upon Smith v. Maryland, 442 U.S.
735 1979, which hadheld that a person
hasno reasonableexpectationof privacyin
the phonenumbersdialed from his home.
The Court here was unpersuadedthat
Smithwas distinguishablebasedupon the
fact that the numbersin this casewere all
unlisted. "The Court does not find that
obtaining an unlisted numbercan create
any legitimate expectation of privacy
againsta grandjury subpoena.As a result,
the Defendantslack standingto challenge
the issuanceof the grand jury subpoenas
ducestecum."

7. Peoplev. Gonzalez,59 Cr.L. 1171 NY Ct.
App. 5/2/96. A sister consentedto the
searchof the apartmentshe sharedwith
herbrotherandsometimesthe accused.The
police usedthis consentto searcha zipped
duffel baghiddenunderthemattressof the
bed sometimesslept in by the defendant.
The New York Court of Appeals held that
the sister’sconsentto a searchof theapart
ment did not extendto the duffel bag,and
thusthe searchwasillegal andthe evidence
seizeda murderweaponhadto be sup
pressed.

ERNIE LEWIS, AssistantPublic Advocate
Director, DPA RichmondOffice
201 WaterStreet
Richmond,Kentucky 40475
Tel: 606 623-8413
Fax:606 623-9463
E-mail: richmond@dpa.state.ky.us

The Night I Spent in Jail
- RubyMarshall

I neverthoughtI’d seetheday,
I’d haveto go to jail.

But this womanwouldn’t stop,
Shejust keptraisinghell.

My sonstoppeddatingher daughter
Ona Fridaynight,

And when shesawmeon Sunday
Shewasreadyto pick a fight.

Shethreatenedme andcalledme things
I’d neverheardbefore

And late thatnight I heardthe cops
Knockingon my door.

In their handsthey hada warrantfor me
For WantonEndangermentin seconddegree.

I just shookmy headin disbelieve
WhenI walked in thejail house

My son right by my side
Thejailer couldn’t believeit

I couldseeit in his eyes
He talkedwith us andpickedandsung

And madeit seemairight.
Then theytook us to our cells

And that’swherewe spentthe night
I spentthe night in jail
It wasthe worsenight of my life,

I paidfor things I didn’t do
And I know thatain’t right.

Then cameourday to go to court,
I wasshakingin my shoes,

I knew I wasn’t guilty,
but I didn’t know whatto do.

ThatJudgewasfair and honest,
that wasplain to see,

And when hefinally called my name,
he said... How do you pled.

Then somewherefrom behindme,
andI slowly turnedaround,

This little Lady Lawyer,
That wasn’t evenfrom out town

Stood up andsaidYour Honor,
I will takethis case,

The room wasfilled with silences,
And a smile cameon my face.

Well this went on for monthsandmonths
And I got to knowherwell,

We finally hadajury trial,
To try andend this hell.

Thejury was selected,
And as they heardthecase,

Theylistenedvery carefully
With no expressionon their face.

The trial wasfinally over,
Everyonehadheardenough,

And when theJudgereadtheverdict,
The favorwasfor us.

Therewere smiles in that courtroom,
ThatI hadn’t seenall day,

Theyall knewthat we weren’t guilty,
And that’s all I haveto say.
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Evidence:
Someof This and Someof That

Daniel v. Commonwealth,
905 S.W.2d 76, 78 Ky. 1995

Partin v. Commonwealth,
918 S.W.2d.219Ky. 1996

Perduev. Commonwealth,
916 S.W.2d 148 Ky. 1995

Davis v. Commonwealth,
899 S.W.2d487 Ky. 1995

Eldred v. Commonwealth,
906 S.W.2d694 Ky. 1994

Tungate v. Commonwealth,
901 S.W.2d 41 Ky. 1995

Rowland v. Commonwealth,
901 S.W.2d 871 Ky. 1995

Mitchell v. Commonwealth,
908 S.W.2d 100Ky. 1995

Clark v. Hauck Manufacturing Co.,
910 S.W.2d 247 Ky. 1995

Public Parks v. Modlin,
901 S.W.2d 876 Ky.App. 1995

Pickard Chrysler,Inc. v. Sizemore,
918 S.W.2d 736 Ky.App. 1995

Harman v. Commonwealth,
898 S.W.2d 486 Ky. 1995

Smith v. Commonwealth,
904 S.W.2d 220 Ky. 1995

Chumbler v. Commonwealth,
905 S.W.2d 488 Ky. 1995

Fields v. Commonwealth,
905 S.W.2d 510 Ky. App. 1995

Tucker v. Commonwealth,
916 S.W.2d 181 Ky. 1996

This is a good point to seewhat the appellate
courts havebeenup to over the last yearor so.

404b: Rule of Exclusion

As usual,KRE 404bfiguredprominentlywith
ten mentions in various opinions. However,
thereis only so muchthatcanbewritten about
KRE 404b.

The bottom line of this rule is that 1 there
must be some legitimate evidentiaryuse for
the other acts,and2 there mustbe a pretty
convincingargumentthat thejury is not more
likely to use it as badcharacterevidencedid
it before,did it this time than for the proper
purposebefore the otheractscanbe admitted.

Kentucky interpretsKRE 404b as a rule of
exclusion.It is not the defendant’sburden to
explainaway anypossiblelegitimateuse. It is
the prosecution’sor in some casesthe co-de
fendant’sduty to showthe legitimateevident
iary use.Onceyou get pastthis, it all depends
on the circumstancesof the case,thenatureof
the evidence,andthe skill of the lawyersargu
ing the point. The method of analysis, first
adoptedin Drumm, is repeatedin the caseof
Daniel v. Commonwealth,905 S.W.2d76, 78
Ky. 1995.Lawyerscanusethesecriteria, but
it pretty much comes down to convincingthe
judge oneway or the other.

103a: Avowal Testimony

Someothertrendshavebecomequite apparent.
First, the Supreme Court has cleared up a
questionthat aroseunderKRE 103a.For four
years, people have wondered whether an
avowalmay be in "offer of proof’ format by the
attorney,or whetherthe avowal mustbe the
moretypical questionandanswer.In Partin v,
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Commonwealth,918 S.W.2d 219 Ky. 1996
the SupremeCourt hasclearedup the problem
- the avowal mustbe in testimonyformat. In
that case,the court saidthat it did not know
whether there was error becauseit did not
know what the witness would have said. Be
cause the duty of making an avowal falls
almost entirely on defense counsel, it is
necessaryto keep this casein mind and to
actuallydo the avowal.

Preservation

This is very importantbecausethe Supreme
Court is becomingmore andmore concerned
and vocal about appellate lawyers raising
unpreservedissues.Justas the SupremeCourt
severalyearschastisedthe Commonwealthfor
introducing all manner of pseudo-scientific
junk andhearsayin sex abusecases,the Sup
reme Court is beginningto takethe sametone
with unpreservederror in criminal cases.In
Perdue v. Commonwealth,916 S.W.2d 148
Ky. 1995, the Court observedthat a witness
testified but that becausethe witnesshad no
personalknowledgethe testimonyshouldhave
beenexcluded.However, the Court notedthe
defendantfailed to object and thereforethe
court intendedto do nothing.

Perdue is an important case becauseit an
nouncesa standardfor reviewof non-preserved
evidencequestions.There,the SupremeCourt
statedthat it will not rule that evidenceshould
havebeenexcluded,in the absenceof an objec
tion, unlessthe court concludesthat thereare
no facts or circumstancesimaginable which
would havejustified the admissionof theevi
dence.This is a pretty dauntingstandardfor
appellatecounselto face.

On behalf of all appellateattorneys, please
takepainsto preserveissues.It is importantto
make sure that these technical mattersget
done. It is difficult to rememberto keep an
avowal witness available in the middle of a
brawl over the admissionof evidence.But it
appearsthat the SupremeCourt is going to
takeanincreasinglyunforgivingview of unpre
servederror. Keep in mindthattherearethree
new memberson the court whose views are
still somewhatunknown. But it is unreason
able to fail to preservean issuebut still hope
that the Court will find an error harmful
enoughto do somethingaboutwhetherthereis
an objectionor not.

Out-of-State Priors

Thereis somebetternewsfor defenselawyers.
In Davis v. Commonwealth,899 S.W.2d487
Ky. 1995, the Court relied on the Kentucky
EvidenceRulesto hold that out of statepriors
that were not authenticatedby an official of
that statewereinadmissibleunlessintroduced
througha witnesswhohadpersonalknowledge
of them. In Davis, the question was the
admissibility of out of state priors for PFO
purposes.The rule in this caseis that without
a certification or an act of Congressexempli
fication, out of statepriorscannotbe admitted
becausetheyarenot authenticated.[KRE 901;
902].

Physicians/PatientPrivilege

In anotherinterestingturn, the existenceof a
"physician’sprivilege" was againhinted at in
Eldred v. Commonwealth,906 S.W.2d 694
Ky. 1994.Last yearHardin CountyHospital
v. Valentine, 894 S.W.2d 151 Ky.App. 1995
implied thattherewasa claim of confidential
ity in medicalrecords such that under KRS
422.300et. seq., a patient could apply to have
someof thoserecords sealed.Now in Eldred,
which was decided in 1994 but only recently
put in the advancesheets,the SupremeCourt
hintsat the existenceof a physicianprivilege.
This arose in the context of a complaint for
denial of exculpatory evidence. The court
statedthat the defendant is not entitled to
unlimited accessor useof theevidencesought.
Instead,wherethe doctor or thepatientraises
the physician-patientprivilege, or someother
similarprivacyinterestis raised,an in-camera
hearingshallbe conductedby the trial court in
the presenceof the prosecutorand defense
counselto determinewhich informationwould
be both relevantandmaterial to the witness’s
credibility. Eldred, supra, 906 S.W.2d at 702.
Apparently Kentucky recognizesa physician!
patientprivilege of somesortbut the outlines
of it arevery unclear.

Expert Witnesses

Therewere a couple of interestingexpertwit
nesscases.Tungate v. Commonwealth,901
S.W.2d 41 Ky. 1995 dealtwith an expert on
pedophiliawhileRowlandv. Commonwealth,
901 S.W.2d 871 Ky. 1995 dealt with the use
of hypnosis.In Mitchell v. Commonwealth,
908 S.W.2d100 Ky. 1995,the SupremeCourt
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againnotedthat the Frye rule hasbeensuper
sededbut that DNA evidencemaybe admitted
only on a caseby casebasis. In a civil case,
Clark v. Hauck Manufacturing Co., Ky.,
910 S.W.2d 247 1995, the Court statedthe
general rule for admissibility of expert
testimony.Courtscanexcludeexperttestimony
where jurors can understand the question
presentedwithout help. This follows up on a
themesetout inPublic Parks v. Modlin, 901
S.W.2d 876 Ky.App. 1995 which discounted
the necessityof an expertwitnessin a "garden
variety" negligencecase.

Oath Helpers

Some fairly basicpointsweremadeaswell. In
Pickard Chrysler, Inc. v. Sizemore, 918
S.W.2d 736 Ky.App. 1995, the Court of Ap
pealsdealt with the questionof whether the
adoptionof the ruleshadchangedthe require
ment that a party cannotbolster a witness’s
credibility with evidence of good reputation
until the adverseparty has attackedit. The
Court saysthis rule is unchanged.This leads
to hope that the Commonwealthwill quit call
ing its paradeof "oath helpers"in every case.

Sexual Immorality

For some reasonsex and infidelity played a
large part in the publishedopinions over the
pastyear.The generalrule appearsto be that
inquiries aboutimmorality of a sexualnature
areexcludableexceptwhendirectlyandclearly
relatedto a true issuein the case.In Harman
v. Commonwealth, 898 S.W.2d 486 Ky.
1995,the Court forbadeinquiriesaboutadult
ery as the basis for attackingthe credibility of
a witness.In Smith v. Commonwealth,904
S.W.2d 220 Ky. 1995, the Court statedthe
generalrule that evidenceof marital infidelity
is usually irrelevant and amountsonly to a
smear tactic. The samepoint was made in
Chumbler v. Commonwealth,905 S.W.2d
488 Ky. 1995.

RecentFabrication

There was an interesting development in
federal evidence law as well. Last year, the
United StatesSupremeCourt decidedTomev.
U.S., - U.S. -, 115 S.Ct. 696, 130 L.Ed.2d
574 1995 which limited the "recent fabrica
tion" exceptionto the hearsayrule to those
instanceswherethe chiefrequirementof the

rule, a real allegationof fabricationor motive,
is made. In Fields v. Commonwealth, 905
S.W.2d 510 Ky.App. 1995, the Court of Ap
peals adoptedthe Tome approach,and noted
that "prior consistentstatementsatothertimes
do not justify the admissionof hearsay.Id. at
512. Tomewas remandedand a new federal
appel-lateopinion hasbeenrendered.U.S. v.
Tome, 61 F.3d 1446 10th Cir. 1995. In this
case, it is interesting to note not only the
applicationof the recentfabricationrulewhich
excludessomeof the statements,but theappli
cation of the medical statementsrule, KRE
8034, which the federalappellatecourt held
to exclude statementsmadeto social workers
for the purposeof determiningwhether a pro
tectiveorderwasnecessary.

ComprehensiveCases

There are some casesyou should photocopy
andkeepin your trial notebook. Thesecases
havea considerableamountof evidencelaw in
them,andif you carry themwith you, you will
be able to review a numberof points rapidly.
The casesare Daniel, Chumbler,Eldred, and
Perdue.

In Limine

Fromthedecisionsrenderedthis pastyearit is
safeto say that adequatepreservationis very
important. The SupremeCourt especiallyis
trying to tell us something.Rememberthe rule.
You do not haveto state a ground unlessthe
judge asksfor one. But if the judge asks for
one, don’t be contentjust to say one, unless
you are absolutelysurethatthisis theoneand
only ground on which your objection is justi
fied. Try to usethe in limine provisionssetout
in KRE 103d.But be awarethatthe Supreme
Court in Tucker v. Commonwealth, 916
S.W.2d 181 Ky. 1996, said that it will not
treata motion in limine as disposingof preser
vation if groundsor circumstanceschangedur
ing the trial of the case.

DAVID NIEHAUS
JeffersonDistrict Public DefenderOffice
200 Civic Plaza
Louisville, Kentucky 40202
Tel: 592 574-3800
Fax: 502 574-4052
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Civil Commitment Review:
SomeRecent Cases& Comments

Commonwealthof Kentucky v. In re: Pat
rick Nunnally, 920 S.W.2d523 Ky. 1996,to
be published. In Nunnally, the Kentucky
Supreme Court was called upon to decide
whether a previousvoluntary hospitalization
brings a patient within KRS 202A.0514g
and subject to a 360-day commitment. Since
thepatientinvolvedin the casewasvoluntarily
admitted to the hospital for a period longer
than30 days,the Commonwealthsoughtto de
prive him of his right to havean initial 60-day
hearing.The Commonwealtharguedthat time
spentasa voluntary patientshouldbe usedin
the calculationto determinewhethera patient
hadbeenhospitalizedfor a period of 30 days
within the preceding6 months. Sheila Red
mond,from the JeffersonCountyPublicDefen
der’s Office, was able to persuadethe Court
and obtain a unanimous opinion that time
spent as a voluntary patient could not be
included to subject a patient to a 360-day
hearing.The Court also noted that it appre
ciatedMs. Redmond’spublic policy argument
that one should not be subjectedto a 30-day
involuntary commitmentbecauseonehasvol
untarily soughttreatmentfor a mentalor emo
tional problem.The Court felt that anyoppo
site holding would have a chilling effect on
voluntaryhospitalizationandcould leadto the
abusiveutilizationof the procedurescontained
within KRS Chapter202A.

In re: McGaughey, 536 N.W.2d 621 Minn.
1995 is an excellent case with respect to
definingtheburdenthatthe statemustbearin
establishingthe elementof dangerousnessin a
final civil commitmenthearing.This caseinvol
ved a 53 year old manwho had,prior to com
mitment, beenplacedin a nursinghome. The
patienthadbeendiagnosedassuffering from
chronic schizophrenia.It was alleged in the
petition that the patient sexually harassed
femalestaffmembersandpatientsat thenurs
ing home, andlater in a mentalhospital. The
allegations concerning inappropriate sexual
behaviorinvolved the following of females in
the various facilities, making sexuallyharas
sing comments,andbeinginvolved in the sex-

This is very midsummer
madness.

- William Shakespeare,
Twelfth-Night1601-1602
Act III, Sceneiv, Line 62
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Adriane A. v. Cuomo, 624 N.Y.S.2d 7 N.Y.ually inappropriatetouching of himself and
others.The appellatecourt in this casefound
that the evidencewas insufficient to establish
a substantiallikelihood that thepatientposed
a threatof physicalharm to himselfor others.
The courtpointedout that speculationas to fu
ture behavioris not sufficient to establishthe
necessity for involuntary commitment.Addi
tionally, the patient’s inappropriate sexual
behaviorwasfoundnot to constituteanassault
dueto the fact that therewasno evidencethat
anyonehadbeenharmedor threatenedwith
harm. Despitethe fact that the stateproduced
opinion evidence that the patient would not
seektreatmentfor his mentalconditionoutside
the hospital environment,the court failed to
find evidenceof thisfact. Finally, thepatient’s
problemsin maintaininghis personalhygiene
complicatedby intermittent incontinencewas
held to be insufficient to establishthe possi
bility of future harmto the patient.

In re: J.W.B.,898 P.2d184 Ok.Ct.App. 1995
the patientwas a child who was hospitalized
for suicidalandhomicidalideations.The child’s
motherhadoriginally consentedfor J.W.B. to
receive in-patient mental health treatment.
Later, the child’s motherrevokedher consent
for J.W.B.’s continuedhospitalization,andthe
child’s psychiatrist petitioned the court for
J.W.B. to be treatedinvoluntarily. The child’s
motherwasnot presentanddid not participate
in the child’s commitmenthearing,which re
sulted in an order for continued involuntary
hospitalization. Subsequently, the child’s
mother movedthe committingcourt for a new
trial, assertingthat Oklahomalaw requires
that parentsbe provided notice 24 hours in
advanceof the child’s hearing.The Oklahoma
Court of Appealsreversedthe orderof commit
ment. It heldthat with respectto notice,time
is to be computedfrom when the notice was
actuallyreceived,not whenit wasmailed. The
Court also held that the state’s failure to
provideadequatenoticein this caseconstituted
a jurisdictional defect, and denied J.W.B.’s
mother statutorydueprocess.

This casedemonstratesthat courts generally
construecivil commitmentstatutesnarrowly,
giving respondentsthe benefit of the doubt in
caseswhere the languageis ambiguous, or
when action is taken againsta patient that
falls outsideof statutoryauthority.

App.Div. 1995. Sometimes,mentally ill pati
entswho do not meet the statutorycriteria or
otherswho are orderedreleasedfrom thehos
pital by the court continueto remain at the
hospitaldueto the fact thattheyhaveno place
to go. This fact has proven to be particularly
troublesomefor those of us who practicecivil
commitmentcases.The issueof whetherpati
ents’ rights areviolatedwhena statecontinues
to holdpatientswhoare entitledto be released
was consideredin Cuomo. In this case,home
less, mentallyill psychiatricpatientsclaimed
that the stateviolated the New York Mental
Hygiene Law by keepingthem beyond their
date for releasewhile appropriateresidential
placementscould befound. The appellatecourt
in this casefound that the law imposesa duty
upon statemental healthprofessionalsto en
sure thatmentally ill patientsare not "inade
quately,unskillfully, cruelly, or unsafelycared
for or are unsupervisedby anyperson.’ Dueto
the fact that the patients’ complaint did not
allege that they werebeing held for an exces
sive period of time, the court held that their
argumentscontainedno merit.

This problem is not unique to the mental
health area. In the practice of juvenile law,
youngoffendersare oftenheldin detentionfor
periodsof time subsequentto the time desig
natedfor their release,in order to securean
‘appropriate’ placement.Defense counsel in
juvenile, as well as civil commitment, cases
shouldcontinueto arguefor the immediatere
leaseof their clients at the time that they are
legally entitled to regain their liberty. An
individual’s right to liberty shouldnot be com
promisedby thestate’sinability to secure"ade
quate"placement,especiallyin a timewhenre
sourcesfor socialservicesarein scarcesupply.

Oregonv. Sickler, 889 P.2d1301 Or.Ct.App.
1995. At JamesSickler’s civil commitment
trial, two medical doctors testified that they
did not believe that Sickler suffered from a
mental disease.The court, however, deter
minedthat Sickler wasmentallyill, andbased
its decisionon the patient’shistory of chemical
dependencyas well as his bizarrebehaviorat
the time of the hearing.The appellatecourt in
Sickler found that, although Oregonlaw in
cludedchronicalcoholismwithin the definition
of mental disease,not all personssuffering
from the physical andmental manifestations
resultingfrom alcohol abusearesubject to
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being involuntarily committed. Sickler’s
involuntary commitmentwasreversed.

In re: Tiffin, 646 N.E.2d 285 Ill.App.Ct.
1995. In the Tiffin case,an Illinois appeals
courtheldthatthecommittingcourtcommitted
reversible error when it failed to conduct a
sufficient inquiry as to the patient’sability to
defendhimself at a final commitmenthearing.
The court also held that it was improper to
reinstatean old petitionfor commitmentwhich
had previously beendismissedwithout first
obtainingnew medicalcertificates.

In re: Martens, 646 N.E.2d 27 IIl.App.Ct.
1995.In this case,the appealscourtin Illinois
overturnedthe patient’sinvoluntary commit
mentorderdueto the fact that thestatefailed
to servethe respondent’sguardianwith notice
of theproceedings,whichis requiredby statute
in Illinois. The patient’sfailure to object did
not constitutea waiver of this issue.

This decision, like the decision in In Re:
J.W.B.,showsthe importanceappellatecourts
place on the state’scompliancewith required
statutoryprocedures.

in re: R.M., 889 P.2d 1201 Mont. 1995. In
this case, the Montana Supreme Court re
verseda commitmentorderdueto the fact that
thecommittingcourt reliedon thetestimonyof
a hospitalnurse,ratherthanappoint eithera
medicaldoctor or a certifiedmentalhealthpro
fessionalto examinethepatientandmakere
commendationsconcerningfurthercommitment
proceedings.The SupremeCourt found that
compliancewith Montana law with respectto
this issuewas vital to the civil commitment
process.

Oregonv. May, 888P.2d14 Or.Ct.App.1994.
Oregonstatutesrequire trial courtsto advise
all personssubject to civil commitmentpro
ceedingsof their rights duringtheir hearings.
Thepatientin thiscaseappealedhervoluntary
commitmentdue to thefact that the courthad
not done so. Despitethe fact that the patient’s
lawyerhadnot objectedwhenthe court failed
to advisethepatientof her rights, the appeals
court ruled that shehadnot waived her right
to be so advised. The patient’s commitment
wasreversedon this basis.

With the enactmentof KRS Chapter202A, the
Kentucky GeneralAssemblyhasprovided sig
nificant liberty protectionsfor an unwilling
patient facing the prospect of involuntary
hospitalization.Time limits for the scheduling
of eventsis strictly defined.The patienthasa
right to a preliminary anda final hearing.He
or she alsohas the right to testify, to be pre
sent,andto cross-examinewitnesses.The court
proceedingsand the rules of evidencearethe
sameas thosein any criminal proceeding.The
burdenof proofborne by the stateis proofbe
yond a reasonabledoubt. The patientalsohas
the right to ajury trial.

Exclusivejurisdictionof civil commitmentpro
ceedingsrestswith the district court.The dis
trict court is a court of limited jurisdiction.
This fact greatlyrestrictsthe discretionof the
courtand the hospitalfrom straying from the
narrow requirementsof the law. Any act or
omissionby the district court which is out of
compliancewith KRS Chapter202A is void for
lack of jurisdiction.

The casespresentedin this survey, for the
most part, show that there is a consensus
amongvariousjurisdictions,which providesfor
the strict protection of patient rights in con
nection with civil commitment proceedings.
Patientswhobecomethe subjectof involuntary
hospitalizationproceedingsare, like juvenile
defendants,atadisadvantagebecausetheyare
impairedwith a disabilitywhich often inhibits
them from understandingandaccessingall of
their legal rights.Counselrepresentingclients
in thesetypes of casesshould take greatcare
to ensurethat theyareadvocatingthe express
wishesof their clients, and that all legal pro
tections are provided in the scope of repre
sentationin an aggressiveeffort to achievethe
result desiredby the client.

The casescited showthat with good advocacy,
our clients’ rights canbe vindicated.

PETESCHULER, ChiefJuvenileDefender
200 Civic Plaza
Louisville, Kentucky 40202
Tel: 502 574-3800
Fax:502 574-4052

July 1996, TheAdvocate,Vol. 18, No. 4, Page49



Using Jury Consultants in Post-Trial
Jury Evaluations

Anyonewhohastried or satthrougha lengthy,
complicatedjury trial and then listenedto a
complexset of instructionsgivenby the Judge
cannothelpbut wonderwhetheror not thejury
could possibly understandand perform its
functionsproperly. The increasinglycomplex
issues presentedin both civil and criminal
trialsandtheincreasinglycomplexinstructions
being given to juries can only increaseas the
legal systembecomesmore specializedandas
the stakesin eachcaseincrease.

Evenwith the opportunityfor voir dire, it often
becomesquestionableas to whetheror not the
jury which is selectedwill be able to under
standthe volume and complexity of the evi
denceand the interactionof the witnessesin
reachingafinal decision.Theresentments,pre
judices,andfearsof jurorsarenot easilydeter
mined,noreasilyunderstood,at the openingof
a trial. Evenwith the useof jury consultants,
which is becomingmore andmore common,in
bothcriminal andcivil cases,it is impossibleto
determineor to know at the beginning of a
trial whetherthejurors will properlycompre
hendandproperlyapply instructionswhich, in
many cases,havenot yet beenprepared.

In somejurisdictions,voir dire is beinglimited
or being placed under closer control of the
courts,in othersdoorsareopening.As aresult,
it is becomingincreasinglycommon,in casesof
significance to utilize jury consultants,jury
questionnaires,mockjuries,surveys,andother
methodsto improvethe quality of voir dire and
jury selection. Even given all of thesesafe
guards,anyonewho hasever tried a caseto a
jury will often be either surprisedor mystified
when the jury returns a totally unexpected
verdict. This is particularlytrue wheneitheras
a result of unusuallycomplex instructionsor
notoriouscases,the attorneyssuspectthat the
jury’s decision was inappropriate. While the
use of interrogatories to a jury under Civil
Rulescanprovidesomelimited informationre
garding the jury’s thinking and acting, they
cannot effectively examine the dynamics in
volvedin the actualjury deliberations.In cir

cumstancessuchasthese,thereis a significant
post-trial role which can be played by jury
consultants.

While it is not reasonableto evaluateevery
jury after every trial, there are a numberof
reasonswhy counselwould want to considera
jury evaluationafter sometrials. Most signifi
cantly, in caseswhereanappealis beingconsi
deredbaseduponcontestedevidenceor a jury
instruction, or where a jury is suspectedof
actingout of prejudice,the useof modernsocial
sciencetechniquesin evaluatinga jury’s beha
vior may be invaluable. Also, in caseswhere
jury instructions themselves,while "legally"
acceptable,havebeenincomprehensibleto the
jury, a jury evaluationmay be the only way to
determinethat this was, in fact, the case. In
criminal cases,wherea jury cannotcometo a
conclusion,a review mayhelpto provide a val
uable andessentialexplanation. While there
are very likely numerous other situations
whichwould justify ajury evaluation,it is also
somethingto be consideredfor the simplepur
pose of evaluatingan attorney’sapproachor
effectivenessin presentinga case to a jury.
Whateverthe reasonor the motivationfor the
jury review, it is important to incorporate
modernday polling techniquesin the review
processto insurethatthedatacollectedwill be
usableto rendervalid conclusions.

Traditionally, the task of questioninga jury
after a trial hasbeenleft up to trial counsel.
The attorneytrying the casewould contactthe
jurors anddiscussthe case. For a numberof
reasons,this approachis generallynot advis
ableand, exceptin the most extremecases,is
unlikely to producemeaningfulresults. It is
alsoimportantto notethat many, if not most,
jurisdictionshavespecificrulesregardingcoun
sel contactingandtalking tojurors. Obviously,
local rules and laws must be taken into ac
count in evaluatingwhetherany of thesepoll
ing techniquesareauthorizedor allowedin any
particularjurisdiction.
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In caseswherecounselexpectsto utilize poll
ing after a trial it is importantto makecertain
that the jury consultantparticipatesto the
greatestextentpossiblein the trial by either
observingthe progressof thetrial or observing
the developmentof the issuesto be polled. In
evitably, thejury evaluationmustbe tailored
not only to each casebut tailored to provide
valid data with regard to the specific issues
presentedin that case. The questionsneedto
be well thoughtout andfocusedon issueslike
ly to producemeaningfuldata.

Very often - if not always - the jury polling
shouldbe donewith someonenot directly asso
ciatedwith the case. Jurorsoften will not talk
to counselthemselvesandmaybe intimidated
by counselcontactingthem directly. At times,
jurors will simply refuse to talk to counsel
whenthey maybe willing to talk to a neutral,
non-threateningpersonaskingthe sameques
tions. While this article is much too short to
discusstheseissuesin anydetail, it is impor
tant to bear in mind that the questioningof
jurors should be neitherhaphazardnor ran
dom. In general,the polling needsto be stan
dardizedandthequestionsneedto be designed
so thatthey canbe askedof all jurors in order
to producestandardizedresults.The questions
themselvesneedto be tailoredto get at andto
uncover the particular problem, prejudice,or
error that counselis concernedwith. Using
moderntechniques,jury consultants,working
with trial counsel,can develop questionsand
questionnairesthat will help to evaluatethe
honestyand sincerity of jurors in answering
the questions.The processis not a simple"hit
or miss" processof talking on the telephone.
The questionsneedto be carefully developedby
an experiencedperson in conjunction with
counsel and with an understandingof the
issuesthat are beingevaluated.

Clearly, the use of a jury consultantto eval
uate a jury’s actionsafter a trial is not some
thing which can or should be done in every
case.However,in thosecaseswherethe role or
behaviorof the jury itself is a considerationin
eitheran appealor a requestfor post trial re
lief, it is an importanttool andshouldbeconsi
deredby counsel. In difficult andsignificant
cases,the traditional techniquesprovided by
traditionalCourt rules, are simplyinadequate
to insurethat a jury hasactedappropriately.
A properly designedandexecutedjury review
mayprovide a valid basis for a Court of

Appealsto considera reversalandit maypro
vide a valid basisfor a trial Courtto reconsider
ajury’s decision.In the propercircumstance,it
is an additional, valuable tool to help insure
that a jury hasfulfilled its role properly.
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TODD ICE
The following statementwas read at a press
conferencein Frankfort by a CHR spokesmanon
March27, 1996...

Mr. Ice is no longer in the Covington area.He
hasfully cooperatedwith all aspectsof thetreat
mentthathasbeenrecommendedfor him andis
continuingto do so. The Commonwealthandits
mentalhealthprofessionalsaggressivelysought
to commitMr. Ice involuntarily whentheyfelt it
was necessary;that is no longerthe case. Mr.
Ice’s formerplacementwasmadeafterfully con
sideringthebest interestsof both Toddandthe
community. As a private citizen, Mr. Ice only
wishesto get on with theremainderof his life in
a peaceful,productivemanner. He haspaid his
debt to society for the tragic eventsof the past
anddoesnot believethat it is fair to now perse
cutehim for mental illnesswhich is beingtreat
ed and which is undercontrol. Unfortunately,
dueto the "lynch mob" mentalityfosteredby the
mediaandothers,Mr. Icefeelsthat disclosureof
his presentwhereaboutsis detrimentalto his
ability to reintegrateinto society and posesa
threat to his own safety.
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In Defenseof Abused and Battered Women

This article exploresthe generalprinciples of
thelaw in Kentuckyregardingjustification and
mitigation in casesinvolving abusedor bat
teredwomenas defendants.The nextarticle in
this series will discussexpert testimony on
"BatteredWomanSyndrome"andotheradmis
sibility issues.Thefinal articlewill discussthe
attorney-clientrelationship,investigationtips,
andpost-convictionconsiderationsparticularto
this topic.

First, The Good News:

In 1992, the Kentucky Legislatureexpanded
the definition of domesticviolence, amended
the self-defense statutes to aid attorneys
defendingbatteredwomen. If that defenseis
unsuccessful,courtsmaynowmodify thejudg
ment of batteredwomen convictedas violent
offendersandconsiderher a non-violentoffen
der for purposes of parole eligibility. KRS
403.720,503.010,503.050,439.3401and.3402.
In 1995, Governor Brereton Jones granted
clemencyfor ten incarceratedbatteredwomen.
This attentionto the problemof domesticvio
lence in Kentucky broughtfederal funding to
the effort, via UnitedStatesAttorney General
Janet Reno, and attractedthe attention of
researchersto our corner of the world.

One such researcheris Dr. Neil Websdaleof
Northern Arizona University, who conducted
an unprecedentedstudy of rural domesticvio

lence in Kentucky andpublishedhis prelimi
nary findings in ViolenceAgainstWomen,Vol.
1, No. 4, December,1995, pg. 309-338, Sage
Publications,Inc., 1995 and The Journal of
Social Justice,Vol. 22, No. 1, 1995.Fromthe
data he collected, Dr. Websdalearguesthat
rural women, who are battered,suffer more
acutelyandstrugglewith greaterimpediments
to escapethando urbanwomen. Accordingto
the U.S. CensusKentuckyhasthe secondlarg
est rural populationin the nation. Dr. Webs-
dale’s extensivefindings will be publishedin
the 1997 book,For Batter or Worse.

Now, The Bad News:

Lorena Bobbitt was crazy; Lyle andEric Me
nendezwereconniving liars; andthebattering

of NicholeBrown, wasjudgedirrelevantby the
jury thatacquittedherex-husband,O.J. Simp
son. The AbuseExcuseand Other Cop Outs,
Sob Stories,and EvasionsofResponsibilityby
Alan Dershowitz, the noted defenseattorney
madedefensework that much harderby un
derminingpublic confidencein the useof prior
abusewith his cries of vigilantismrun amok.

Moreover,a new stereotypeof abusedwomen
has emergedand it is a powerful one. "Bat
teredWoman Syndrome"has becomea yard
stick with which to measurewomen. Female
defendantswho havesuffered violence at the
handsof their male intimatesare now held to
the standardof the "syndrome." The defense
attorneyis placedin the position of trying to
determinewhetheror not the client is a "good
batteredwoman." Is shepassive,pathetic,and
yet nobleenoughfor an acquittal?

An attorneyconfrontedwith a batteredwoman
as a defendantwill invariably needto run the
nowfamiliar gauntletof questionsin attempt
ing to explainherbehavior: How could shekill
someonesheloves? Why didn’t sheturn to the
law? Why didn’t sheget assistancefrom a cris
is center? Why most importantly, did shebe
lieve at the time shecommittedthe crime that
shewas facing imminentdangerof a kind that
wasqualitatively differentfrom pastbattering
episodes,whereshelived to tell the tale?

What has becomeapparentto this author,in
discussions with attorneys throughout our
stateandelsewhere,is that a backlashof sorts
has developedin the use of prior abuseas a
meansto mitigate, and in somecasesjustify,
the actionsof a defendant.Somefear if they
presenttheir defendantas a batteredwoman
suffering from the syndromeshe will be seen
as merely another criminal attempting to
evadepunishment.

It is the challengeof the defenseattorneyto
decide if evidence of prior abuse should be
brought to life for jurors who might havethe
perception that they truly understandthe
issue.It is importantto rememberthat thereis
no such thing as a "BatteredWomanSyn
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drome"defense.It is merelyameansto an end.
A meansfor the jurors or factflndersto enter
the mind of the defendantand see that her
actions were reasonable,rational and absol
utely necessarybaseduponherexperience,and
therebyjustified underthe traditional law of
self-defense,duress,etc. Superficialknowledge
of the stereotypesof battering and its effects
will be hazardousto your client. Everyone
knows that a little knowledgeis a dangerous
thing, consequentlythesearticleshopeto arm
youwith specific informationthat will aid you
in your explanationof your "victim" and the
reasonsheshouldnot be convictedof a crime.

Self-Defense

The battleof the sexesno pun intendedrages
on despite the many advancementstoward
equality. Morally and legally menandwomen
continue to inhabit different positions as a
resultof tradition, religion, politics andhabit.
Womenseekingjustification for actsof domes
tic homicide or assault,continue to be rele
gatedto excusedefensesmoreoften thanjusti
fication! exonerationdefenses.

In their paper entitledWomenWhoKill Men:
Excusevs. Justification,Agnes McCarty-Bars,
Hawaii Departmentof CorrectionsandJeanne
PayneYoung, Sam HoustonStateUniversity
College of Criminal Justice, argue that
justification implies an act which should
receive commendation not condemnation,
whereas, an excuse is designed to invoke
sympathyandleniencybaseduponprovocation,
mental illness or lack of intention. Lenore
Walker’s model of BatteredWomanSyndrome

fits well within the tradition of excuserather
thanjustification for women, thus its accept
ance in the courts.The basic humanright to
defend one’s life is denied women, as it is
perceivedthat only mentally defectivewomen
sufferinga syndromeretaliatewhen attacked.
Ignoringthe socio-political reality of womenin
this countryhasled to the obfuscationof justi
fication by legal excuse and psychologism.
Understandingthe role sexism plays in these
casesis essentialto your client’s defense.If you
"just don’t get it," ask for help. I recommend
Holly L. White, ResourceCoordinator for The
National Clearing House for the Defense of
BatteredWomen, 125 South9th Street,Suite
302, Philadelphia, Pennsylvania 19107,
telephone:215 351-0010,to anyoneneeding
additionalhelp andguidancewith sucha case.

The Kentucky Statutes

Pargessv. Commonwealth,123 S.W. 239 Ky.
1909was thestandardprior to the adoptionof
the Penal Code. The current self-defense
statuteis KRS 503.050:

1 the use of physical force by a defendant
uponanotherpersonis justifiable whenthe
defendantbelievesthat suchforce is neces
sary to protecthimself againstthe immi
nentuse of unlawful physical force by the
other person.2 the useof deadly physical
force by a defendantuponanotherpersonis
justifiable under 1 only when the defen
dantbelievesthat suchforce is necessaryto
protecthimself againstdeath,seriousphy
sical injury, kidnapping or sexual inter
coursecompelledby force or threat.3 any

"Women chargedin thedeathof a matehavetheleastextensivecriminal recordsof any
people convicted. However, they often face harsherpenaltiesthanmenwho kill their
mates. FBI statisticsindicatethat fewer menare chargedwith First or SecondDegree
Murder for killing a womanthey haveknownthanarewomenwhokill a mantheyhave
known. Womenconvictedof thesekillings arefrequentlysentencedto longerprisonterms
thanare men."

- AngelaBrowne, WhenBatteredWomenKill
NewYork, N.Y.: TheFreePress1987,pg. 11
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evidence presentedby the defendant to
establishthe existenceof a prior actor act
of domesticviolenceandabuseis definedin
KRS 403.720by the personagainstwhom
the defendantis chargedwith employing
physical force shall be admissible under
this section.1

KRS 503.060and KRS 503.120serveto limit
the useof self-defense.An "initial aggressor"is
onewho provokesthe use of physical force by
the other person.An "initial aggressor"may
rehabilitate herself if under Subsection3a
"his initial physical force was nondeadlyand
the force returnedby the otheris suchthat he
believeshimself to be in imminent dangerof
deathor seriousphysicalinjury;" or Subsection
3b "he withdrawsfrom the encounterandef
fectively communicatesto theotherpersonhis
intent to do so andthe latterneverthelesscon
tinues or threatensthe use of unlawful phy
sical force."

KRS 503.120is titled Justification; General
Provisionsis anotherlimiting mechanism:

1 "Whenthe defendantbelievesthat the use
of force upon or toward the person of
anotheris necessaryfor anyof the purposes
for which belief would establishajustifica
tion underKRS 503.050to 503.110but the
defendantis wantonor recklessin believing
the useof any force, or the degreeof force
used,to benecessaryor in acquiringor fail
ing to acquire any knowledge or belief
which is material to the justifiability of his
use of force, the justification afforded by
those sections is unavailablein a prose
cution for an offensefor which wantonness
or recklessness,asthe casemaybe, suffices
to establishculpability.

2 Whenthe defendantis justified underKRS
503.050to KRS 503.110in usingforce upon
or toward the person of another, but he
wantonlyor recklesslyinjures or createsa
risk of injury to innocent persons, the
justification afforded by those sectionsis
unavailablein a prosecutionfor an offense
involving wantonnessor recklessnessto
wardinnocentpersons."

Your defendantmaytell you sheactedonly af
ter the "victim" threatened her children,
mother,etc., andnot to protectherself.Theuse
of force in the protectionof anotheris provided

for underKItS 503.070andis justifiable under
the samecircumstancesas self-defenseif the
personthat the defendantsought to protect
could havelegally employedthe samephysical
force againstthe actor.

A manafflictedby the "violent malesyndrome"
may usethreatsof suicide to manipulatethe
woman into stayingin the relationship.KItS
503.100involves the useof force to preventa
suicide or a crime. It instructs that physical
forceis justifiable whenthe defendantbelieves
that it is immediatelynecessaryto preventa
suicide,the infliction of seriousbodily injury,
or to preventa crime which endangershuman
life.

KItS 503.010 supplies the definitions to be
usedin theJustificationChapter.In 1992 the
KentuckyLegislatureamendedSubsection3 to
provide for a domesticviolence context.

KItS 503.0103"Imminent’ meansimpending
danger,and, in the contextof domesticviolence
and abuseas definedby KRS 403.720, belief
that dangeris imminent canbe inferred from
a pastpatternof repeatedseriousabuse."

KRS 503.020defines thesejustificationsas a
"defense"therebyimposingthe burdenof rais
ing theseissuesupon the defense.The 1974
commentarystates,"once this responsibilityis
satisfied as to a particular issue See
KItS 500.070,the prosecutionmustbearthe
ultimateburdenof persuadingthe jurors that
the defendantwasunjustified.

The Kentucky CaseLaw

The adoption of the code and the definitions
within it led to problemsof interpretation.The
difficulty wrestled with most by the courts,
attorneysandconsequentlyjurieshasbeenin
casesof "imperfectself-defense."In 1987,a call
to rewrite the code,or at leastinterpret it to
makeit workable, wasmadeby Circuit Judge
William S. CooperandUniversityofKentucky
Professorof Law RobertG. Lawsonthe prin
ciple drafter of the KentuckyCriminal Code.
"The casessuggestthat the existingstatutes
may be too complicatedto be functional and
that legislative intervention is unavoidable."
76 Ky. L.J. 167, at 194.

In Commonwealthv. Rose,725 S.W.2d588 Ky.
1987abatteredwomanwasconvictedof man-
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slaughterseconddegreefor killing her hus
band. The facts in Rosehighlight someof the
difficulties commonly facedwhen defendinga
batteredwoman: "The shootingoccurredin a
housetrailer occupiedby the respondent,her
husband,and 2 young children.The shooting
terminateda stormy 7 yearmarriageduring
which the wife hadbeenbeaten,threatened
with death,andotherwiseabusedon numerous
occasions.The respondenttestifiedthaton this
particularoccasion,shortly beforethe shooting
occurred, her husbandhad kicked her and
threatenedto kill her. She thenwent into the
trailer’sbathroomwheresheretrieveda loaded
gun, cameout and fired at her husbandwho
wasstandingin or nearthe kitchen. Her hus
bandwas unarmedat the time, and from the
evidencetakenasa wholethejury could have
reasonablyconcludedthat the respondentwas
not in imminent dangerof deathor serious
physical injury that madeit necessaryto kill
her husbandat that particularmoment.

The evidenceof the respondent’smentalstate
at the time of the shootingis, to saythe least,
confused.Although she shot him betweenthe
eyes, she testified in her defense that she
didn’t intendto shoothim, that ‘I didn’t planit
or anything, it just happened,’and that she
does ‘not really’ remembershootingthe victim.
At onepoint shestatedthat ‘all that wasgoing
throughmy mind was all the things he had
done to me in the past and him threatening
us,’ andthe vision of him stabbingher ‘all over
my chest,’which wasimaginarybecauseat the
time he hadno knife andwas not stabbingat
her." Id., at 589.

JuryinstructionsincludedMurderIntentional
or Wanton, First DegreeManslaughter,Sec
ondDegreeManslaughter,andSelf-Defense

with qualifications regarding her subjective
belief thatit was not, in fact, necessaryto use
physicalforceto protectherselfor herchildren,
or if it was,sheusedmoreforce thanwasactu
ally necessaryand the actionsshetook in reli
anceuponher belief amountedto wantoncon
duct; if this was foundshewas not privileged
to useself-defenseandthejury was instructed
to find her guilty of Second Degree Man
slaughter.The SupremeCourt upheldthe in
structionsandspecifiedthat "the needfor self-
defensemustbe viewed subjectivelyfrom the
standpointof the accused,not objectivelyfrom
thestandpointof a reasonableperson,but that
the defendantwho actsculpablyin self-defense
becausehis behavior, viewed objectively, is
wanton,shall not go unpunished."Id., at 592.

Accordingly, the Court rejectedthe defense’s
argumentthat the mentalstatesaremutually
exclusive,self-defenseis alwaysan intentional
act, and therefore wanton behavior is inap
plicable.

The opinionconcludesthat the authorsof the
PenalCodeintendedmanslaughtersecondde
greeto be a lesser-includedoffenseto murder.
To "punishanunjustifiedkilling undercircum
stancessuch as this which warranta conclu
sionof diminishedculpability, but do not war
rant exoneration."Id. at 592. The Court in
Rosedoesnot commenton the lack of a reck
lesshomicideor wantonmurderinstruction.

Rose essentially reverses Ford v. Common
wealth, 720 S.W.2d 735 Ky.App. 1986. In
Ford, thejury wasgiven instructionson inten
tional murder,wantonmurderandsecondde
greemanslaughter.The Court of Appealsup
held the Commonwealth’sargumentbecause
batteredspousesyndromehadbeenintroduced

- 75 to 80% of batteredwomendefendantswho go to trial are convictedor accepta plea.
- On appeal63% of thoseconvictionsare affirmed.
- As of 1994, only 14.4% of the reversalsof batteredwomen’s convictionswere basedon

the trial courtsrefusalto admit expert testimony.
- 75 to 80% of batteredwomen defendantsare convictedafter trial andat roughly the

samerate asare defendantsin otherhomicide andseriousfelony trials, Holly
Maguigan,BatteredWomenin Self-Defense:Myths and Misconceptionsin Current
ReformEfforts, 140 University of PennsylvaniaLaw Review,379, 400 at note77 1991.
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into evidence,it supporteda finding that she
hadactedwantonlyand thereforea secondde
greemanslaughterconvictionwasappropriate.
"Evidencethat theappellanthadsufferedfrom
batteredspousesyndrome only went to the
questionof whethershefearedherhusband.It
did not go to the issueof whetherher actionin
shootingherhusband5 timeswasintentional."
The Court followed a line of casesbeginning
with Hayesv. Commonwealth,625 S.W.2d583
Ky. 1982 through Baker v. Commonwealth,
677 S.W.2d 876 Ky. 1984 and Gray v. Com
monwealth,695 S.W.2d 860 Ky. 1985, hold
ing for the principle that intentional and
unintentionalor wantonconductaremutually
exclusiveandthat the statutorydescriptionof
seconddegreemanslaughterdoesnot include
imperfectself-defense.TheCourtthenreverses
the judgmentandbecauseof doublejeopardy
principles Mrs. Fordwasnot retried.

In the casesMcGinnis v. Commonwealthand
Terry v. Commonwealth,875 S.W.2d 518 the
Supreme Court went to great lengths at
temptingto reconcilethe statutorydefinitions
of wantonand recklessbehaviorwith wanton
murder, and self-defenselimitations in the
code. Citing extensivelyfrom Shannonv. Com
monwealth, 767 S.W.2d 548 Ky. 1988, the
court explained the element of wantonness
necessary for an instruction on wanton!
depravedheartmurder is not only "wanton
ness" but the additional circumstancesmani
festingextremeindifferenceto humanlife. The
Court distinguishedthe merewantonnessne
cessaryfor manslaughterin the seconddegree
and wanton!depravedheart murder as "the
actoris indifferent to whois/arethevictims."
Id. at 520.

The opinion addressesthe dichotomybetween
the subjectivestandardin KItS 503.050with
the objective qualification in KRS 503.120
1: "...if a defendant, in killing another,
believes himself in danger of death but is
wanton in having such a belief, he cannotbe
convictedof murder,but sinceManslaughterin
the SecondDegreeis committedthrough‘wan
tonness’ and since this subsectiondenies a
defendantjustification for such an offense,he
can be convicted of this lesser degree of
homicide." Id. at 526.

To sumup the complexopinion, it is now clear
that once a self-defensetheory is introduced,
the menugiven thejury should include the

cafeteriaselectionsof: intentionalmurder,not
wanton/depravedheartmurderqualified by a
self-defenseinstruction. In caseswhere the
defendantadmits to intendingto causeinjury
but did not meanto kill, manslaughterin the
first degree, qualified by a self-defense
instruction; andwhereevidencewarrants,an
extremeemotional disturbanceinstruction as
a mitigating factor to the murderinstruction;
and as qualifiers to all of the self-defense
instructions: manslaughterseconddegreeand
recklesshomicide, to dependupon the culp
ability of the defendant’sactions andlor rea
sonablenatureof the belief in the necessityto
useforce.

"Where the crime otherwise requiresgreater
culpability for a conviction, it is neither fair
nor logical to convict whenthereis only negli
genceas to the circumstancesthat would es
tablish a justification." 76 Ky.L.J. 167, 196.
The distinction madeis that the evidenceof
unreasonablenessof the belief caneithergo to
thejury’s conclusionthat thedefendantdid not
in fact believe the force was necessaryand
thereforeshe deservesa murder conviction, or
merelythat it wasa mistakenbelief arrivedat
upon an unreasonableground andsheshould
be convicted for negligenceeither recklessor
wantonin natureseconddegreemanslaught
er or recklesshomicide.The defenseattorney
shouldbecomefamiliar enoughwith the inter
play of these statutesin order to adequately
explainto thejurorshowyour defendant’scase
fits into this puzzle.

One tactic worth trying is tenderingparticu
larized instructionsthat fit with the theory of
defense.Kentucky caselaw seemsto support
the right to do so: "When a defendantadmits
he committedthe deedcharged,andattempts
to justify or excusethe act, the theory of the
casemustbe presentedto thejurors in appro
priate instructions.Johnsonv. Commonwealth,
105 S.W.2d641 Ky. 1937asquotedin Carnes
v. Commonwealth,453 S.W.2d595 Ky. 1970.
Carnesinvolved a defendantwho wasafraidof
a group of individualsacting in concert. The
Court heldthat theinstructionwasnot specific
enoughas it lackedthe defendant’stheory of
the casei.e., a group threat.Id. at 597.

If your instructions are not acceptedby the
trial court, theremaynot beappellaterelief. In
Lucasv. Commonwealth,840 S.W.2d 212 Ky.
App. 1992,the defendant’scounseltendered
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instructionsparticularizedto include a refer
ence to a "reasonablyprudentbatteredwife"
and addingthe requirementof a finding that
the defendantwasnot sufferingfrom battered
woman syndromein orderto find herguilty of
reckless homicide or second degree man
slaughter.The trial court refusedthe defen
dant’stenderedinstructionsandusedinstruc
tions that did not include the specific refer
ences.The appealscourt found no error in the
trial court’s general instructions stating that
the issuewasonly whetheror not sheactedin
self-defense,citing Commonwealthv.Duke,750
S.W.2d 432 Ky. 1988.

Duress/Coercion- Lack of Intention

It is entirelylikely that you will havea female
client who hascommittedcriminal activity at
the behestof, and in fear of, retribution from
her abuser.

Beth I. Z. Boland in BatteredWomenWhoAct
Under Duress,Vol. 28: 603 New EnglandLaw
Review,603-635,Spring, 1994,arguesthat the
sameissuespresentin self-defensecasesare
presentin duresscases.A court in California
has actuallyheld exactly that. People v. Ro
maro, 10 Cal.App.4th 11150, 13 Cal.Rptr.2d
332 at 338 Cal.App. Dist. 1992 finding evi
denceof pastabusea fortiori relevantwherea
woman participatedin robberiesat her bat
terer’s insistence. Post Traumatic Stress
Disorder PTSD and the hallmarks of the
traditionaltheoryof batteredwomansyndrome
fit well within the psychology of battered
womenwho commit crimes underduress.Am
nestyInternational’s,8 Forms ofPsychological
Torture, are reported to occur in battering
relationships as well: 1 social isolation,
2 exhaustionstemming from deprivation of
food and sleep, 3 monopolization or a per
ception manifestedin obsessiveor possessive
behavior,4 threatsincludingthreatsof death
againstthe women, her relatives andfriends,
5 humiliation, denial of power and name-
calling,6 administrationof drugsandalcohol,
7 induction of alteredstatesof consciousness
and 8 indulgenceswhich feed the woman’s
hopethat the abusewill cease."The character
istics describedby Dr. Walker and Dr. Brown
also bear striking resemblanceto the ‘brain
washing’ techniques of coercive persuasion
found by ProfessorRichardDelgado,which in
combination"can producebehavioralandatti

tudinal changein eventhe moststronglyresis
tent inclividual[s]". Boland,Id. at 608.

JerryJ. Bowles,Director andChiefProsecutor
of the JeffersonCounty Attorney’s Office for
DomesticViolenceandSexualAssaultUnit un
wittingly aids duress defenseswhen he de
scribestherationaleforJeffersonCounty’s"no-
drop policy" in prosecuting batterers. Mr.
Bowles believesthe policy to be necessaryin
the face of the extrememanipulation by the
abuseron the woman. In an article published
in the Louisville Bar Association’s "Why
Doesn’t SheLeave" Manual to the CLE Pro
gramon domesticviolence, he writes: "Recog
nizing the ploys of manipulation [by the bat
terer] the prosecutorcannotbe influencedby
the victim’s attemptsto circumvent the per
petrators accountability for the criminal
offense."

KRS 501.090providesthat in an offenseother
thanan intentional homicide "it is a defense
that the defendantengagedin the proscribed
conductbecausehe wascoercedto do so by the
useof, or a threatof the useof, unlawful phy
sical force againsthim or anotherpersonwhich
a personin his situationcould not reasonably
be expectedto resist."

The Model PenalCodedefinition of duresswas
adoptedwith little changein Kentucky. Ken
tucky maintainsthe common-lawrule thatit is
a defenseunavailableto intentional homicide.
The Model Penal Code’s definition, however,
would also cover caseswhere the defendant
was "brainwashed"as a result of the coercers
useof force jn thepast. "Immanency"is not a
requirementin theKentuckyStatuteandthere
is also no requirement that the harm
threatenedbe that of deadly force.

In the infamous case of Foster v. Common
wealth, 827 S.W.2d 670 Ky. 1991 cert.den.
113 S.Ct. 337, 121 L.Ed.2d 254 1992, it was
heldthat defendantPowell wasnot entitled to
an instruction on voluntary manslaughterin
supportof her duressclaim becausethe record
indicatedthat she had"intentionally or wan
tonly placed[herself] in a situationin whichit
was probablethat [she] would be subject to
coercion." KRS 501.0902.Finding that such
evidence was only properly introduced in
mitigation.
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Unfortunately,the SupremeCourt alsorefused
to recognizethe existenceof batteringin homo
sexual relationshipsholding that while bat
teredwoman’ssyndromeis generallyaccepted
in the medicalcommunityas a mentalcondi
tion it was inapplicable in Foster as the
relationshipin issuewas lesbianin nature.2

Diminished Capacity Defenses:Insanity
and Extreme Emotional Disturbance

In the past, defenseattorneysautomatically
relied upon insanity/diminishedcapacity de
fensesfor women who committedhomicideor
assault.Womenhavebeenhistorically viewed
as more prone to emotion,hysteriaandpanic
thanmen and Sigmund Freudmerely legiti
mizedthe commonmisconception.Thesester
eotypical presumptionslead women charged
with crimes to be viewed as disturbedwhich
carried over into the attorney-client rela
tionship and thus, the theory of defense.
Hence,the right of self-protectionwas not an
equal opportunity defense. WomensSelf-De
fense, Cases:Theory and Practice, Michie Bob
Merrill, editedby ElizabethBochnak,1981.
Certainlyyearsof physicalandsexualabuseby
an intimate will createpsychiatric damage.
Post-traumaticstressdisorderis definedin the
DSM W andspecificallylists domesticbatter
ing as one of the interpersonalstressorsasso
ciatedwith PTSD. As a result of theguilty but
mentallyill verdict in Kentucky andthe diffi
culty of receivingacquittalsfor insanity cases
this defenseshould be usedonly as a last re
sort. However,casesinvolving veteransof war
gaining acquittalsto homicideas a result of a
PTSD diagnosisare documented.Lauren E.
Guolthnan, 1994 CaseWesternReserveLaw
Review, 1994, 45 Case.Res.185. Note 118, In
DefenseofBatteredWomen.

KRS 500.070establishesthe burdenof proofin
criminal cases.Section 3 states:"3 The de

fendanthasthe burdenof proving an element
of a caseonly if thestatutewhich containsthat
elementprovidesthat thedefendantmayprove
such elementin exculpation of his conduct."
No guidanceis given as to the amount/typeof
evidence which will meet this burden. The
1974 commentarystates, "...it would be in
equitable to require the state to disprove
insanitybeyonda reasonabledoubt." By infer
enceit is equitableto requirethestate,oncea
defensedesignatedas suchis raisedto "estab
lish its [insanity] negativebeyonda reasonable
doubt." Commentaryto KItS 500.070

KItS 504.020representsan attemptto combine
the "McNaughten" test with the "irresistible
impulse" test: "1 a personis not responsible
for criminal conductif at the time of suchcon
duct, as a result of mental illness or retarda
tion, he lacks substantialcapacity either to
appreciatethe criminality of his conductor to
conform his conduct to the requirementsof
law." Statutorily, mental illness doesnot in
clude an abnormality manifestedonly by re
peatedcriminal or otherwiseantisocial con
duct.KItS 504.060definesinsanity, mentalill
nessandmentalretardation.Mental illness is
defined as any other psychologicalpathology
that doesnot riseto the level of insanity. K.RS
504.060§6.

In 1982 the Kentucky Legislature came up
with a fourth verdict; guilty but mentally ill
GBMI KItS 504.120. Under 504.130, the
grounds for finding a defendant guilty but
mentally ill are: 1 the prosecutionprove
beyond a reasonabledoubt the defendant is
guilty of the offense; and2 the defendant
prove by a preponderanceof the evidencethat
shewas mentallyill at the time of the offense.

Once a defendantis found to be GEMI, theat
torney should ask for a psychologicalevalua
tion at the time of sentencing,to determine

Kentucky Statistics:

- 11,977 personsare felony inmatesin Kentuckyprisons.
- 4,696of thoseare violent offenders.
- 613 womenare incarceratedin Kentucky.
- 173 of those613 are violent offenders.

Kentucky Departmentof Corrections,PlanningandEvaluation,January,1996.
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whether or not she is competentto be sen
tenced.What attorneysknowbutjuries do not,
is that the GBMI verdict is essentiallya guilty
verdict, which guaranteesa defendantso con
victed nothingin termsof treatmentoncecus
tody is transferredto the Kentucky Depart
ment of Corrections. An evaluationmust be
madeoncethe defendantentersinto the penal
system, but treatment thereafter is not
required.KRS 504.150.

Manslaughterin the first degree, a lesserin
cluded offenseto murder,carries a penaltyof
10-20years.KItS 507.020definesextremeemo
tional disturbanceEED andmandatesa sub
jectivestandard:the defendantmustshowshe
was actingunder an EED for which therewas
a reasonableexplanationor excuse,the reason
ablenessof which is to be determinedfrom the
viewpoint of a personin the defendant’ssitua
tion under the circumstancesas the defendant
believedthem to be.

In Cecil v. Commonwealth,888 S.W.2d669 at
673 1994,the Court rejectedthe claimsof the
defendantthat she hadbeen abusedby the
victim, and holding that the defendantwas
mentallyill but not acting under an EED. In
the opinion, the court quotesFoster, supra,
"Sincethe adoptionof the penalcode, wehave
undertakento set out what evidence is re
quired to support an instruction of extreme
emotional disturbance.We have explainedin
prior opinionsthat theeventwhichtriggersthe
explosionof violenceon thepartof the criminal
defendantmustbe suddenanduninterrupted.
It is not a mentaldiseaseor illness. It is also
not equivalentto duressas [a defendant]urges
us to believe.Thus it is wholly insufficient for
the accuseddefendantto claim the defenseof
extreme emotional disturbancebased on a
gradualvictimization from his or her environ
ment,unlessthe additionalproofof a trigger
ing eventis sufficiently shown."

To conclude,EEDis a temporarystateof mind
so enraged,inflamed, or disturbedas to over
comeone’s judgment, and to causeone to act
uncontrollablyfrom the impelling force of ex
tremeemotionaldisturbanceratherthanfrom
evil or maliciouspurposes.It is the old "sudden
heatof passion"doctrine.Prior to the adoption
of Kentucky’s PenalCodeof 1975,the general
requirementwas that thedefendantmusttest
ify andlor there be independenteye-witness
testimonyof the triggeringeventor of theex

tremeemotionaldisturbancein order for an in
structionto be given. SeeMorgan v. Common
wealth, 878 S.W.2d 18, 20 Ky. 1994, citing
Brown v. Commonwealth,275 S.W.2d 928 at
933Ky. 1995.This remainsanimportantcon
siderationwhen decidingwhetheror not your
client shouldtestify.

LINDA A. SMITH
AssistantPublic Advocate
Kentucky StateReformatory
LaGrange,Kentucky 40032
Tel: 502 222-9441,Ext. 4038
Fax: 502 222-3177
E-mail: ksr@dpa.state.ky.us

Footnotes

1UnderKRS 500.080"he" meansany natural
personand, whererelevanta corporationor an
unincorporatedassociation.

For moreinformationon this topic pleasesee
ViolenceAgainst Women: LesbianBattering,
Breaking the Silence,PamElliot Coordinator,
LesbianBatteringInterventionProject of the
MinnesotaCoalition for BatteredWomen,and
Island, David & Patrick Letellier, Men who
Beat theMenwhoLoveThem,HarringtonPark
Press,1991.

Dr. LindaMeza, SanBernadino,Californiaon Scriptsand
Capital Issues at the 24th Annual Public Defender
Conferencein Owensboro
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Appalachians as a
Cultural Group

Introduction

A rose may be a rose, may be a rose, whatso
evercalled, but people are not the same.Be
coming a personinvolves imitation, absorbing
the language, and the behaviors of people
aroundus. We are taughthow to be a part of
the world by our parentsor family members.
What we aretaughtmaybe limited by our en
vironment,or the limitations of thoseteaching
us, or what is thought to be appropriateto
teachculturally.

Fewchildrenbelowthe ageof 4 aretaughthow
to deal with a poisonoussnakebite, but I was.
My family lived on an old homesteadon my
grandparent’s farm, across a river, several
miles from the highway,40 or moremiles from
a hospital. Our survival dependedon our abil
ity to perform the procedure,if necessary.My
brothers and I gatheredaround on the porch
stoop as my mother took apart the oblong
snakebitekit we were requiredto carry with
us, and demonstratedon an applethe proper
way to cut the teethmarks,suctionthe wound,
andapply a tourniquet.

A baby comesinto the world with little more
than a small arsenalof instincts, his or her
senses,whether perfector imperfect, and in
nateintelligence,in agreator limited amount,
to absorbthe nuancesof the culture around
them, to learn core languageskills, and to
masterdevelopmentalskills, such aswalking.

An effect of geographicallocation on learned
language,for example,is that someindividuals
havean "ear" for proper grammarmerely be
causethey were rearedby personswho spoke
grammaticalEnglish. For personsin Appala
chia, the child may or may not be rearedto
speakthe Englishlanguage"correctly."

Similarly a person coming into Appalachia
from the "outside," may have trouble under
standing EasternKentucky people, and the
idiomspeculiar to them. That maylead them
to make a seriouserror in judgmentas they

presumea lack of intelligence,merely because
Appalachiansmayuselessthanstandardlang
uage.Their ignorancemay lead them to find
Appalachians lacking or lesser. Whatever
strides we may have made, people are still
judgedon mattersof classandculture. As we
approachclientsandtheir familiesandprepare
cases,we needto be awareof theseissues.

Some testing instrumentsrecognizethat cul
tural differencesmay lead to false low IQ
scores for personsnot rearedin a standard
middle classAmerica culture from which the
test questionswere geared. For example,
children were presentedwith a drawing of a
brokentoothedcomb andwere askedto draw
an appropriatesetting for the comb. Some
childrendrewa wastepaperbasket,somechild
ren drew the comb in their hair as an orna
ment,and some children drew the comb in a
purseor a pocket. The "correct" responsewas
a drawing of the comb in a wastebasket,but
were the other children incorrect? Not ac
cording to their culture - in their reality a
brokencombhadvalue.

The Cultural Defense

One of the hottest deathpenalty mitigation
topics today is the cultural defense.For those
of you who believethat Kentuckyis asplain as
whitebread,Kentuckyhasa varietyof cultures
includingurbangangmembers,theMennonite
community,theAfro-Americancommunity,and
that of the Appalachiansof EasternKentucky
to nameonly a few.

Thereis a very good possibility that the
reality that your client understandsis
widely divergentfrom yours, andmostof
the membersof thejury - the very peop
le his or her life maydependupon.

Cris Brown
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It is incumbenton defensecounselto in
vestigate,establishand thenpresentto
thejury a clear andcomprehensivepic
ture of the world in whichthe client was
raisedandlived.

Though the geographicaldistancecould
be measuredin miles, the client maylive
a world away from the peoplewho will
determinewhetherthe sentencewill be
life or death.

Mitigation Workbook, The Tennessee
FederalCapital ResourceCenter,Chap
terVI. "SOCIAL AND CULTURAL FAC
TORS," page 118.

It is importantto understandyour client, and
his family values,the limitations of his edu
cation, accessto adequatemedical care and
nutrition, the stability of his home environ
ment, geneticallyinheritable traits, economic
opportunities, exposureto criminal behavior
andviolence, andmoral developmentin 9rder
to communicatewith him/herand the family.
Furthertheinformationmustbetransferredto
your mentalhealthexpert. Finally, the infor
mationmayfigure into the defensethat is pre
sentedto the fact-finders. It may be vital to
place this informationbefore the jury so that
they understandthe context of the crime, or
the "why," in order to decidethe client’s fate.

Appalachia

The Appalachiansare a mountainrangethat
stretchesfrom Quebecto Alabama.Peoplewho
live there are predominantlyof Scotch-Irish
descent.Many EasternKentuckianswill also
claim to be of Native American descentand
maytalk of havinga progenitormarchedoff in
the "Trail of Tears,"whenpersonsof a certain
blood percentageof Cherokee[or other tribel
were marchedoff to a reservation.Whether
your client is of Cherokee or other Native
American descentwill remainto be seenuntil
it is borne out with genealogicalresearch.

Therearecertaintraditionsthat arethecoreof
Appalachianlife. With apologiesfor thegener
alities, what follows is a short, and by no
meansexhaustive,list:

I. Agrarian culture - the raising of to
bacco as a cash crop, and crops and
livestockfor food. Canningfruits and

vegetablesfor seasonaluse. Hunting
and gathering. Living off the land -

such as finding water cressand polk
for food, or hunting for fallen nuts in
the woodsin the fall or game.

II. Home doctoring. For example - treat
ing sprainswith mustardwraps,home
births, old fashion remedies such as
herbalteas,dueto necessity,not choice
as there’sno extramoneyfor doctors.

III. Adversity - living off the land, living
on welfare, deathsof young children,
maiming of children due to farm acci
dents, mining accidentswhich kill or
maim or steal a man’sbreath away or
accidental deaths from hunting or
deaths due to intentional gunshot
wounds.

IV. Hatred of government and big coal
businesses:Governmentcanbeeither
stateor federalrepresentatives,- from
the welfare lady who talks down to
you, andassumesthatyoucan’t fill out
your application for welfare to the
federalgovernmentthat sent out fed
eral agentsduring prohibition to stop
alcohol production. Coal companies
boughtpropertymineralrights for pen
nies and mined the land underneath
the Appalachianpeople,causingthem
to lose homesteadsthat had been
theirsor their family’s for years.

V. Suspiciousnessof strangers, parti
cularly keepinga closedmouthandnot
sharinginformation.Mindingonesown
business,which canincludeseeing,but
doing nothing to stop, spouseabuse
andchild abuse.

VI. Religion: Deeplyingrainedandsome
times mystical religious beliefs, which
mayinclude a belief that a manhasa
right to beathis wife andchildren.

VII. Stubbornnessand pride: that may
have led to hardship as the father
refused to allow his wife to accept
charity or welfare, even from family
members.

VIII. Lawlessness.A needto performillegal
acts in orderto survive such as lying
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on government forms, or spending
foodstampsfor soappowder.

A subcultureof violencewhereaggres
sion is presentin every day life, and
matters are taken into their own
hands,and resolvedthroughviolence,
ratherthanappealingto the law or the
court systemfor help.

Lawlessnessamongthe legal commun
ity from magistrates,county clerks,
jailers, judges, lawyers, prosecutors,
KentuckyStatePolice,FBI Agents,and
individualsusedas their agents,infor
mants and operatives.A place where
with money andstandingone canbuy
their way out of trouble.Where all are
thoughtto be "crooked."

Generational imprisonment: where
ones father, brothers,uncles,cousins,
grandfathers,etc. have been impri
soned,perhapsfor the sameoffense.
Whereprisonmaybethe placetheper
son finally receivesregularmeals,has
shelterand receivesmedicalcare.

IX. SocialProgramsthatminimally meet
needs.Familiesthat may havebeenon
public assistancefor generations.

Corruptnessin the medicalcommunity
whereonesability to get medicalhelp
is basedon income, and the ability to
pay. The quality of services may be
substandard to welfare recipients.
Medicare or medicaid fraud. Illegal
prescriptions for drugs. Failure to
respondto emergencieswherethe am
bulance service may not come when
called for an emergencyif they know
the family is poor,andmaynot be able
to pay.

X. Fatalism- the acceptanceof one’sfate.
That life is already written out and
cannotbe changed,or life on earthis
hard, andone’s rewardwill be in hea
ven. Low expectationsfor children’s
future.

Coal Country

OnecannotdiscussEasternKentuckywithout
a discussionof the impact of coal mining on

EasternKentucky’s economyandpeople.Min
ing hasbeencalledthe most dangerousoccu
pation in America. Rarelya week passesthat
onedoesnot hearof a coal mining accident.

From the hovel of companyhousesto the in
denturedservice of coal miners who ran up
large accountsat the companystore, to the
bloodybattlesoverunionizedlaborandwildcat
strikes,to the breakingof one’s healthdue to
toxins,mining accidents,and thebreathingof
coal dust resulting in anthracosis,a form of
pneumoconiosis,the storiesof thelife of miners
and their families is a story that should be
told.

I haveincludedmattersrelatedto coal mining
in the screeningdevice,but for an in depth
discussionof the coal mining industry,andthe
economicconditionsof economicallydepressed
EasternKy., please refer to two works by
Henry M. Caudill: Night Comesto the Cum
berland 1963 and The Watchesof the Night
1976.

Alcohol + Guns = Violence

Appalachianshave a large number of guns.
Handguns,pistols,shotguns,rifles, all makes
andmodels. Guns hold a special place in the
cultureof EasternKentuckyastheysometimes
meanthe difference betweeneating andnot
eating. Male children are taught at an early
age how to handle, shoot, and respecta gun.
Malesmaybe given their first gunwhenthey
are8-9 yearsold.

There are old war weaponsin EasternKen
tucky - guns, bayonets,etc. My grandfather
hadseveralhandgrenadesin his barn.There’s
alsoreadyaccessto dynamite.My Dad usedto
get dynamiteto blow tree stumps out of the
fields.

Time on EasternKentuckian’shands,coupled
with mentalillness andready fire powercon
comitantwith drinking, leadsto violencesuch
aschild or spouseabuse,andfights with rela
tives.Matterssometimeescalateto deathsand
woundings.

Thereis a strongsenseof propertyand one’s
right to protect the property in EasternKen
tucky. Disputesover boundarylines, trespass
ing, andthe discoveryof attemptedthefts,and
resistanceof burglarieshaveled to killings.
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Poverty

Americais the landof the "havesandthehave
nots." Poverty,is yet anotherculturalfactor in
Kentucky, andrural poverty, a subsetof pov
erty, is aninseparablepart of Appalachianlife.
NotwithstandingthatPikeviule,Kentuckymay
havethegreatestconcentrationof millionaires
in the United States, a majority of Eastern
Kentuckians are on welfare, social security
benefitsandworkman’scompensation.

Paymentsfor disabilities arise from mental
deficits, physicaldeficits, injuries atwork or in
the mines. Some are Veterans,who served
their country and came back physically or
emotionallyscarred.

The unemployedhave time on their hands.
Some spendit eking out a living cultivating
fields andhillsides, or picking up soda cans.
With the adventof television,EasternKentuc
kiansbecameawareof the Americandreamof
conspicuousconsumption.It is not unusualto
seea satellitedish next to a very humble dwel
ling. For an animatedanddeadon discussion
of the effects of the recognitionof the depriva
tion, pleasesee The Causesof Crime, a panel
discussionat an Annual PublicDefenderSemi
nar, where GaryJohnsonspokeeloquently of
the effects of povertyas a causationof crime.

Povertyhasan effect on one’s:
1 Health: nutrition, medical care and treat

ment,andenvironment;
2 Education: opportunities,enrichmentand

standardof education;
3 SocialfPsychologicalfactors: psychological

stressors,breakdownof institutions,expos
ure to crime for personal and financial
survival.

A client maywalk with alimp becausehe was
"home-doctored"for abrokenleg, as the family
could not afford medical treatment, or the
roadswere too impassableto get to a doctor.
They may havetried to straightenthe leg by
tieing it to a board or stick. Consequently,the
leg healedincorrectly.

Cultural mattersaffect not only one’s percep
tion of the world aroundthem, but also may
leavepsychologicalscarsdueto uniqueexperi
encesbeyondthe control of an individual.

A neighbor of ours, one of the most stable
people you’d ever meet, blew her brains out
with a shotgunat her homeat the top of a hill
in Roark BranchHollow. But before she did
that, sheshot her 10 yearold daughterin the
head,so the girl wouldn’t haveto endurethe
loss of her mother,sinceher father hadtaken
up with anotherwoman. Fortunately, or not,
the girl lived, with a partial brain and the
memoryof her mother shootingher andper
haps seeing her mother turn the shotgunon
herself. These experiencesremain indelibly
etchedin one’s psyche.How can they not?

What follows is a screeningdevice for matters
relatedto the Appalachianculturethat canbe
usedin the practiceof anydefensecaseinvolv
ing adefendant,witnessor relativesfrom East
ern Kentucky or Appalachia.

Time maybe short, or the mattermay beur
gent, but Eastern Kentuckians cannot be
rushed.I learnedthatduringasummerintern
ship with the AppalachianHistory Projectbe
fore college. They are cautious and laconic
aroundpeoplethey don’t know. They are very
careful not to tell gossip or what they have
hearddue to religious reasons.If they weren’t
there,they won’t speakof it. Talking to them
maybe like trying to pull teeth.My adviceis to
wade into subjectsslowly. Spend time with
them,whenyouhaveno agenda.Be carefulnot
to offend, or judge. With time, they maytalk
to you aboutthesematters.

It is alwaysimportantwhenconductingan in
terviewto separatethosethingsthathavebeen
seen and done from things the person has
heardof or gossip that the personhas second
handknowledgeof, i.e., fact from hearsay.

Matters reflectedhere may have beenmore
true 20-30 yearsor longer ago, and therefore
will be applicable to only someof our clients.
Be awarethat younger clients may not have
hadan experiencesimilar to olderclients, and
older clients may have experienceda certain
lifestyle in early life and later had a fairly
middle-classlifestyle.

I am from EasternKentucky - BreathittCoun
ty. I would cautionyou to usethe following
areasfor explorationasa placeto start,rather
than a chart of events of Appalachianrural
life. No one’s experienceis exactly the same,
evenwhenfrom a certainculture.
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For instance,my grandfatherwas in medical
schoolwhen his mothercalled him homefrom
the University to take care of the family farm
when his father died. My father was college
educated,as were his siblings, and that is
somewhatatypicalof EasternKentucky.

Thereforethe following list will not be true of
all EasternKentuckypeople. But, in order to
have done a completeassessment,you will
needto go over the following and seeif anyof
it appliesto your client, andaskmattersof his
family.

TransplantedAppalachiansin Ohio or Michi
gan, who left EasternKentucky for jobs, must
be screenedfor thesemattersas well.

Prenatal Conditions/Birth

The earlyyears,whena child is conceived,in
the womb, or vulnerableasa newbornbaby is
an especially important time to document.
Clearly, ajuror canunderstandthat a genetic
condition or injury during birth, cannot be
controlledby a defendant.

Often this mostcritical informationis lost due
to a purgingof records,deathof mother,death
of attendingrelative, doctor or midwife. Obvi
ously the client hasno recall of the events,but
may have heard some family stories. Some
times, the mother or father is reluctant to
sharethe history.

Matters relatedto child bearingin Eastern
Kentucky are sensitive, as they are every
where. Children are born out of wedlock.
Mothers are often teenagers,when their first
child is born. I recently had a client whose
motherwas age 12 whenshegavebirth to her
first child, her husbandwas in his 40’s at the
time.

Inappropriatesexualbehaviormaybe no dif
ferentin EasternKentuckythanotherculture
or economicgroupswhereclearboundariesare
crossed,but it does happen.However, people
will not give up that informationeasily. One
social worker, who knewthat an allegationof
sexualabusehadbeenmadeby our client’s sis
tersyearsprior wasquick to dismiss the inci
dentashavingno bearingon our caseas it did
not namethe defendantas the personabused.
She also chided me for unfairly stereotyping
EasternKentuckiansas incestuous.

Sometimesa child is conceivedbecausea male
had intercoursewith a young femaleby force.
Rapeandsexualabuseare asprevalentamong
family membersin EasternKentucky as any
where else. I have hadclients who were the
product of incestuousrelationsby a grand
father, who is bothgrandfatherand father to
the child.

Matterswill bediscussedin an ascendingorder
from pregnancy to current events on the
screeningdevice that follows.

Pregnancy

Sometimesignoranceof hygieneandsexualbe
havior, particularly basic knowledge about
wherechildrencomefrom, is kept from women
due to modesty. One woman reported she
thoughtchildrenwere "shat out."

EasternKentuckywomendo not havethe lux
ury of lying aboutduringtheir "confinement."
They continue their regular load of daily
chores,andmay causeharm to their unborn
child, without being awareof it.

Given the economiclimitations, there is no
moneyfor doctor’s bills. Countyhealthdepart
mentsplay a largerole in giving pregnantwo
men prenatal care, if any prenatal care is
soughtat all.

Determineif the motherhadanycomplications
with the pregnancy,pregnantout of wedlock,
falls duringthe pregnancy,beatingduringthe
pregnancy,prenatal care by health depart
ment,doctor,nutritionof the mother. If was a
plannedchild, if parentshadto get marriedor
shotgunweddingheld, wasa certainsexof ba
by wanted, mother’s alcoholldrug/tobaccouse
during pregnancy,age of client’s mother at
pregnancywith her first child. Reaction of
family to pregnancy- particularly note beat
ings, forcedto leavehome, shaming,wearbind
ing clothing,forced to drink concoctionsto lose
the baby. Mother’s feelings about the preg
nancy. Homeremediesfor anyillnessesduring
the pregnancyor to attempt to lose the baby,
or for nausea.Maternal workload during the
pregnancy- particularlypulling plow or heavy
lifting. Kidney infectionsduringthe pregnancy.
Child by whom - father, grandparent,former
lover, neighbor, sibling. Pregnantby man of
anotherrace.
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"Omensor signs" [wive’s tales]duringthepreg
nancysuchassnakecrossingpathmarkingthe
baby, cat on baby’s chest, crossesmadewith
charcoalon the breast, etc. Particularly bad
signs.

Birth

Was the labor broughton by use of a herb,
hardwork, beating, date of the client’s birth,
full name, aliases,what client likes to be
called, wherewas the baby born: home; in a
car, hospital, clinic, doctor’s office, the doctor/
midwife/relativein attendance,if the mother
had any complicationswith the labor, or at
birth, if born full-term, if forceps used,if the
babyrefusedto comeout, andhadto be pulled
out, and if thereare any family stories about
the client’s difficulty at birth: breechbirth:
arms, legs, buttocks first, caul [birth sac]
around baby when born, cord around neck,
born blue, etc. at birth. Birth weightllength.
Was the child a "throwback?" [Resemble a
grandparentor anotherdueto hair or eye color
or features.]

Were any children stillborn? Hysterical preg
nancies/miscarriages.Babies that died in
infancy dueto croup,etc.

Any adoptedchildrenof no relation,andtaken-
in children suchas grandchildrenthat lived in
the home andwere rearedby the mother or
father?

Any curesfor teethingor digestionproblems,or
restlessnesssuch as kerosenesugar"tits" to
suck on, whiskey on the gums, alcohol in the
bottle to quietenthe child down, castoroil for
digestionproblems.

Was the client droppedas a baby?Any falls,
down steps,off the porch from a tree, from a
moving car.

Any illnessesas an infant - high fevers,swal
low bleach,eat rat poison, weedkiller, veteri
narian mixtures ingestedaccidentally,aller
gies, poisonings,seizures?

Developmental

How long was the client breast fed, or bottle
fed? Did the client walk, talk, potty train in a
normal time frame. Was the child carried
arounda lot. Who took care of the child, an

oldersibling, grandmother,relative,primarily?
How did the family potty-trainthe child? Was
the child punishedfor "mistakes."Was therea
slop pot for the child to use,did they usethe
floor, or did they go outdoors, or to the out
house.

Any family storiesaboutthe retardeddevelop
ment of the client, badteethdueto bottlefeed
ing pastthe time primary teethcamein, ad
vanceddevelopmentor exceptionaltalentsin
learning to talk, etc. Did the child not speak
exceptlater in childhoodandthenin complete
sentences.

Did the client experienceanyof the following:
bedwetting, nightmares, stuttering, obesity,
baby talking, lisps, or phobias?Wasthe child
afraid to go to kindergarten?Shy aroundcom
pany, hiding behind mother’s skirts or the
door.

Parents/Grandparents/Relatives

With any luck your client’s mother or grand
mother or someonewill havekept the family
Bible which will havea severalgenerationre
cord of family membersandeventsin the fam
ily such births, marriages,anddeaths.In the
event that has beenlost or destroyed,there
maybe a family historian,who haskeptor re
searchedthe family genealogy.

Frommerememory,mostEasternKentuckians
cango backseveralimmediategenerationsre
citing long lists of brothersandsisters,aunts
andunclesand their progenyon both sides of
the family.

A visit to the family cemeterycanbe helpful as
well, asmembersareburied in the samerest
ing place so that upon ResurrectionDay be
loveds are easily found and they may rise to
greetone anotheragain.

Find out the following information:

Find out what their politics are, if they were
Union menor fought the UMW, if any family
membersfought in the Civil War, any mining
history regarding exposureto blasting caps,
coal dust,chemicals,petroleumproducts,car
bon monoxide,etc.

Farming history regarding cultivated cash
crops,andpesticides,etc. routinely used,any
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exposureto lead, or lead basedpaints,asbes
tos, poisons,etc.

People love to talk about taking in washing
andmaking 8 centsper week,andworking all
week in the mines back-breakingwork for a
dollar. It happenedand there is a pride that
they survivedharshconditions.

a. Find out which set of children the client
camefrom. Whichwife/womanhe wasfrom,
or whichmarriagehewas from. GetMother
andFather’sname,mother’smaidenname,
their ages,address,telephonenumber,occu
pations:lengthof employment,averagesal
ary per year, if known; find out if s/he’s
alive or deceased:if deceasedget the dateof
death, cause of deathand age at death,
stateof health, level of education,contact:
when last visited the client, wrote a letter,
called; criminalhistory?Did s/hehaveclose
friends? What weretheir names?Wasthe
parent very dependenton the children?
How was the client andhis mother/father’s
relationship? Was therea point when the
relationshipchanged?Why? Her relation
ship with her parents,andin-laws.

Did the mother and father allow thechild
ren to visit andsocializeor were they kept
athome, sotheywouldn’t causeanytrouble.
Were other children allowed to visit the
home, andeatmeals, spendthe night?

Ask about the natural parentif the client
revealsthat his or her mother or father is
not the naturalparent.

Maternal/Paternal Grandparents

Grandparentsaresecondfathersandmothers.
Theymight haveseenmoreof the client, than
his own parents.Theyhavebeliefsandvalues
they passedon to your client. They shoredup
a dysfunctionalfamily situation by providing
love andcaring andshelteror they madethe
situationworstby not becominginvolved.

They had specialtalents that they passedon
such as quilting or flower gardeningor whit
tling or playing a musicalinstrument.

Their deathsmight havebeenthe first exper
ienceyour client hadwith death.If thegrand
parentsaredeceasedfind out what theydiedof
andat what age.

Find out the nameof thegrandparents,if the
client had any contactwith them. Explore if
they: spentthe night, babysat,lived with, dis
ciplined; alcoholuseby grandparents;Relation
ship of the client with older peoplein the fam
ily andthosewhowerenot blood-relatives,but
calledGranny,Auntie, etc.

b. Find out if thereare any aunts or uncles
that the client hadsignificantcontactwith,
get their names, current addresses/tele
phonenumber,ages,if thosepeoplelived in
the housewith the client,

It will be very importantto get a listing of
the families that the client is related to
even as far back as 4th cousin, andplease
rememberthat in some casesthey aren’t
blood relatedbut are closely alignednever
theless.

c. Find out who the family went to visit on
holidays;Whatholidaysandbirthdayswere
like, if birthdayswerecelebrated,if toys or
gifts wereboughtat X-mas, if specialmeals
werehadon Thanksgiving.

d. Find out thesameinformationaboutfoster-
parents;step-parents;adoptedparents;any
personsthe client dependedupon.

e. If adopted,at what age, biological parents
namesif known, anysiblings,reasonsgave
up for adoption,locationsof group or foster
homes/parents,namesof caretakersor case
workers, social worker or agency worker
who placed child, any problemswith the
home or placement. Relationship with
adoptedfamily. Desireor fantasiesas they
relatedto natural parents,feelings about
being adopted,treatmentby adoptedpar
ent’s relatives.

Cris Brown
Brown Investigations,Etc.
1107 GrandAve.
Frankfort, Kentucky40601
Tel: 502 227-9672
Fax:502 227-9672
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Funds for Firearms & Gunshot Wound Experts

Relatively New Science;Complex;
Numerous Deathsby Firearms

The admissionof testimonyfrom firearms ex
perts in criminal trials is a relatively recent

Perry CountyFiscal Court v. Commonwealth, development.According to Paul C. Giannelli
674 S.W.2d954 Ky. 1984 andEdward J. Imwinkelried in ScientificEvi

dence2d ed. 1993the Illinois SupremeCourt
wasone of the first courtsto permit firearms
evidenceat trial in Peoplev. Fisher, 172 N.E.

Commonwealthv. Bolduc, 743, 753 Iii. 1930.ScientificEvidence,Chap-
441 N.E.2d 483 Mass.Ct.App. 1980 ter 14 at 372.

Not only is the sciencefairly new in the crim
inal justicesystem,it hasa level of significant

Barnard v. Henderson, difficulty. "Forensic examinationof firearms,
514 F.2d 744 5th Cir. 1975 bullets andgunshotresiduepatternsis a sub

ject of considerable

complexity

Thereare also a lot of casesnationally and in
United Statesv. Pope, Kentuckyinvolving firearms.Of the 241 homi
251 F.Supp.234 D.Neb. 1966 cides in Kentucky in 1994,"67% of the victims

werekilled with a firearm. Crime in Kentucky
1994 October27, 1995at 5. "Firearmsarein
volvedin almosttwo-thirdsof all homicidesin

U.S. v. Bryant, the United States.Understandingof the pat-
311 F.Supp.726 D.C. 1970 terns and injuries producedby firearms are,

therefore,crucial to the defensein manycrim
inal trials. Vital questionsoften raisedin such
casesare:1 How is the woundsize or pattern

Statev. Gainer, relatedto range,directionof fire, typeof bullet
272 S.E.2d666 W.Va. 1980 andmannerof death?2 Couldthemannerof

death be other than homicide?3 Can the
range of the shootingbe estimatedfrom the
characteristicsof the gunshotwound?4 Can
the relativepositionsof the assailantandthe
victim be determinedfrom the pattern and
pathof the gunshotwound?5 When several
woundsare present,which was inflicted first,
etc.?" Larkin and Wecht, "Firearm Injuries"
§25.04 in Forensic Sciences Wecht editor
1996.

Identification Methods

Classcharacteristicsandindividual character
istics areusedto identify firearms.Classchar
acteristics include the following caliber and
rifling specifications:

1 land and groove diameters and
numbers,width;
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2 direction of rifling, left or right twist;
3 the degreeof the rifling twist.
ScientificEvidence,supra, Chapter14.

Individual characteristicsinclude the micro
scopic striationsimprinted on the bullet as it
passesthrough the baseof the firearm. Id. at
378.

Subjectivity

The myth that pervadesthis scienceis that a
positiveidentificationby an expertinvolvesan
entirelyobjectiveprocess."Although a positive
identification is basedon objective data - the
striationson thebullet surface- the examiner’s
conclusionis essentiallya subjectivejudgment.
This judgmentrestson thereproduciblepoints
of identity. Thereareno objectivecriteria used
for this determination: ‘Ultimately, unless
other issuesare involved, it remainsfor the
examinerto determinefor himselfthemodicum
of proof necessaryto arrive at a definitive
opinion.’ In this sense,firearmsidentification
is more of an art thana science."Id. at 379.

As an indicatorof the subjectivenatureof the
science,qualifiedexpertsin the samecasehave
disagreedon theultimate firearmsissue.Gian
nelli andImwinkelried identify caseexamples
of disagreementsandmisidentifications:State
v. Nemeth, 438 A.2d 120, 123 Conn. 1980;
Commonwealthv. Ellis, 364 N.E.2d 808, 812
Mass.1977;Peoplev. Kirschke, 125 Cal.Rptr.
680, 684 Calif.App. 1975.

Other Experts

In addition to firearmsexpertise,other areas
that require the evaluationby expertsinclude
the range and direction of fire, entranceand
exit wounds,examinationof clothing andfire
arm residues,and interpretation of firearm
wounds. See Patrick E. Besant-Matthews,
Chapter5 "ExaminationandInterpretationof
GunshotInjuries" in The PathologyofTrauma
J.K. Masoneditor, 2nd ed 1993;VincentJ.M.
DI Maio, Gunshot Wounds:Practical Aspects
ofFirearms,Ballistics andForensicTechniques
1985.

Myths

Eight myths concerninggunshotwounds are
detailed in "Firearm Injuries," in Forensic
Sciences,Ch. 38 Wechteditor 1996:

1. It is possibleto tell the caliber of a
bullet by the size of the hole pro
duced.

2. An exit wound is always larger/
smallerthanan entry wound.

3. If a bullet traversesthe body com
pletely,aline extendingthroughthe
woundtrackwill indicatethe direc
tion of fire, which canbe calculated
with a high degreeof certainty.

4. The bullet is sterile.

5. An autopsyperformedon a gunshot
victim is an easy and routine pro
cedure.

6. A suicide will pull clothing away
from the selectedtarget before fir
ing.

7. A suicidealwaysremoveshis or her
glassesbefore shooting.

8. Many people accidentally shoot
themselveswhile cleaninga pistol.

Funds for Firearms,Ballistics
and Gunshot Wounds Experts

When a matter concerningfirearms,ballistics
or gunshotwoundsis material to the defense,
courts recognizethe needfor the defenseto
employ their firearms expert to view the evi
dence from the perspective of the defense
theory of the case.

In Kentucky, the SupremeCourt hadno diffi
culty in declining to second guess a trial
judge’s determinationthat a ballistics expert
was necessaryfor the defendant’s case, and
that funds hadto be forthcoming for defense
employmentof theseexperts.Perry County
Fiscal Court v. Commonwealth,674 S.W.2d
954 Ky. 1984.

In Commonwealthv. Bolduc, 411N.E.2d483
Mass.Ct.Ap.1980,rev’d on othergrounds,422
N.E.2d 764 Mass. 1981 the court held that
the defendantwas entitled to a ballistics ex
pert who would analyzethe defendant’sjacket
to see if there was gun powder residueon it,
indicating whether or not its wearer fired a
weaponeventhoughthe prosecutorhad the

July 1996, TheAdvocate,Vol. 18, No. 4, Page68



jacket analyzedby a police departmentcrim
inalist who found no traceof gunpowder.

"There is no questionthatthe evidencedesired
by the defendantwasrelevantto oneof the is
suesin the case,namely, the identity or not of
the defendantas oneof thetwo participantsin
the holdup who had fired at the police. There
wasno questionas to the admissibility of such
evidence....it is doubtful that the judge con
sideredthe amountof the requestedexpensein
light of the otherexpensesthe Commonwealth
would necessarilyincur in the course of a
lengthy trial. The judge does not appearto
have consideredthe likelihood that a solvent
defendant,able to finance his own defense,
would preferto selectandemploy a competent
expertof demonstratedcredibility ratherthan
rely on the testimony of a police criminalist of
undisclosedqualificationswhomight well be a
hostilewitness.And the judgefailed to recog
nizethat the desiredevidencemightwell be all
themorevaluableto the defendantbecausehis
substantialcriminal record might deterhim
from takingthe standin his ownbehalf."1d at
486.

In Barnard v. Henderson,514 F.2d 744 5th
Cir. 1975 it washeld that the defendantwas
entitled to havethemurderweaponandbullet
examinedby an expertof his own choosing.

"The questionis not oneof discoverybut rather
thedefendant’sright to themeansnecessaryto
conduct his defense.JusticeBarham of the
SupremeCourt of Louisianapointedout in his
dissentto the majority opinionin Barnard that
‘the only meansby which thedefendantcande
fend againstexperttestimonyby theStateis to
offer experttestimonyof his own.’ 287 So.2dat
778. We agree. Fundamentalfairness is vio
lated when a criminal defendanton trial for
his liberty is deniedthe opportunityto havean
expert of his choosing,boundby appropriate
safeguardsimposedby the Court, examinea
piece of critical evidencewhosenatureis sub
ject to varyingexpertopinion." Id. at 746.

In United States v. Pope, 251 F.Supp.234
D.Neb. 1966 the defendantwas entitled to
havefundsfor expertwitnesseswho examined
andtestedthe gunusedto committhe offense
eventhoughthe defendantadmitted:thekill
ings in his testimonyat trial sincethe defense
should be afforded the fullest opportunity to
preparetheir case.

"The rule in allowing defenseservicesis that
the Judgeneedonly be satisfiedthat they rea
sonablyappearto be necessaryto assistcoun
sel in their preparation,not that the defense
wouldbedefectivewithout suchtestimony."Id.
at 241.

United States v. Bryant, 311 F.Supp. 726
D.C. 1970,affd 471 F.2d1040 D.C.Cir. 1972
heldit properto paya ballistic expert$923.70
to insure"full preparationof the defense Id.
at 727.

Statev. Gainer, 272 S.E.2d666 W.Va. 1980
determinedit was appropriateto pay an ad
vance retainerof $1,000 to a ballistics expert
who wasbeingusedby the defenseto counter
testimonyby a stateexpert. Id. at 668.

Conclusion

Firearms,ballistics,gunshotwoundsmayseem
simple, objective,matter-of-factscienceswhich
allow for little disagreement,differenceof opin
ion or potentialfor error. Thefactsandcaselaw
shootdown this myth.Whendefendershavean
issue involving one of thesescienceswhich is
material to the defense,they are on target in
askingfor funds for a defenseexpertto consult,
analyzeand report.

EDWARD C. MONARAN
AssistantPublic Advocate
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: emonahan@dpa.state.ky.us
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Guardians of the Process
An Interview with KBA President

Norman E. Harned

The Advocate: Tell ourreadersaboutyourself
andaboutyour Criminal Defenseexperience?

PresidentHarned: I appreciatethis oppor
tunity to speakwith The Advocatereaders.I
am a nativeKentuckian.I wasborn andraised
in the little town of Bostonin Nelson County -

about300 peoplethere.My father ran a coun
try store and our family was originally all
farmersandwecameto Kentuckyshortly after
the statewassettled.I wentto NelsonCounty
public schools and then to the University of
Kentucky,bothundergraduateandLaw School.
I had a degree in Engineeringand decided
after a while, due to my interest in Public
Affairs, that I wantedto go on to Law School.
While in College, I went through ROTC and
took a commission.After graduatingfrom Law
School, I went into the JudgeAdvocate Gen
eral’s Departmentin the Air Force. I prose
cuted casesand I defendedcasesin the Air
Force andthenafter I got out I went to Bowl
ing Greento practicelaw. When I started,I
did a variety of types of practice, as young
lawyers at that time did, appointedcriminal
casesbeingamongthem.And as someof your
readersmay know, in thosedayswe didn’t get
paid any fees. I remember,in particular, one
casethat I was appointedto defend was a
murdercaseand I might say that I hadthe
"willies" over defendingthat murder caseat
that time in my career,but I think I did a
crediblejob. I think if I hadn’thada real wily
prosecutorwho got my client real angry on the
stand,I might havegottena not guilty. I had
pleadedself-defensefor her - she wound up
getting five years,but I think that was pro
bably the highlight of my criminal defense
experience- to havethe challengeof defending
a murdercase.

TheAdvocate: Could you tell our readers
why it’s importantfor the rights of the least
amongus, criminal indigent defendants,to be
secured?

PresidentHarned: It’s importantto focuson
the word ‘rights.’ If we do not make available
the rights to the leastin our society,thosewho
arewithout income or without statusto afford
a defenseto securethoserights, then we will
not havethem availableto any of us. We can
simply not havea systemthat providesthe in
dividual guarantees,the individual liberties,
the individual rights available to only those
who can afford to assertthem on their own
behalf.

TheAdvocate: Please tell us how Public
DefendersandCriminal DefenseAttorneyscan
foster their importantrole in Kentucky?

PresidentHarned: Justiceis aboutprocess.
It’s not aboutoutcome.It’s the useof the same
rulesfor everyone,rich man, poor man,beggar
man andthief. We needto communicatethat
to the public - that that is the role of the
Defender- to see to it that the rules are used
for everyone.Sometimesthework of theDefen
der in a case is not popular becauseof the
natureof the offensesof which some persons
arecharged,but we mustcommunicatethe im
portanceof assuringthat thosepersonsreceive
adequatedefense along with those who are
able to afford defense.

The Advocate: How can the interest of the
Kentucky BarAssociationmembersin Indigent
Criminal Defensebe increased?

PresidentHarned: It will come as no sur
prise to anyone, money‘papers over’ a lot of
problems,but theopportunityto expandmoney
into the program is probably going to be lim
ited, so I believethat the interestof the Public
Advocacy programas well as affording oppor
tunitiesto privatemembersof the Association
could be improved and enhancedif the more
peripheralbenefitsto lawyerscould be ex

Normari Harned
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plained - suchas the opportunity,particularly
to young lawyers,to get hands-ontrial exper
ience. Many of them are in firms that have
practicesthat are moving fairly large, signi
ficant civil caseswherethey are not going to
get much hands-onexperienceas a young at
torney, but it’s crucial for their professional
developmentthat theyget in front ofjuriesand
begin to try somecases.In this areaof Public
AdvocacyandworkingasaPublic Defender,on
a volunteerbasis or as one on the panel, I
believe they may be able to get some exper
ience and get some direct client contactthat
would enhance their professional career. I
would encourage,particularly, young lawyers
to do that.

The Advocate: Litigation experienceis oneof
the big benefits which the Public Advocacy
programoffers youngattorneys.

PresidentHarned: Yes, andas I mentioned
earlier, when I started practicing, the first
criminal casesthat I did in the private sector
wereon an appointedbasisandin thosedays
we didn’t get paidany fees.

TheAdvocate: And you’re still reapingthe
investment of those early days of litigation
experience?

PresidentHarned: I hadclients cometo me
becausethey hadseenme in front of a jury -

not necessarilyjurors, but personsto whom
the jury memberhad indicatedthat they had
seenme in court.

The Advocate: Tell usyour goals andvisions
for your year as Presidentof the Bar Asso
ciation.

PresidentHarned: First, I don’t wantto take
myself too seriously. The opportunity of any
Presidentof anAssociationlike this is limited.
It’s one year, so I have to be realistic about
what I can accomplish,but mostimportantly,
I want to help focus on the role of lawyers in
our society.OurRepublicwasdesignedby law
yers. The KBA is just not anothertradeasso
ciation. We’re deeply intertwined with the
existenceof our Republic, its governmentand
its institutions at every level and I want to
help lawyers communicatethat to the public.
Within the Bar AssociationI would hope to
improve the professionalismof the organiza
tion, I hope to improve the responsivenessof
the KBA to the needsof its membersand to
helpmembersto adaptto thechangingpractice
needsthat we areall dealingwith at thistime.
But more importantly, I hopeto helpimprove
the imageof lawyersin our society.The KBA
is much more thanits officers and staff. The
KBA is an associationthat meetsits members
andthe KBA needsthe supportandhelpof all
its members.In the Spring1996 issueof Bench
& Bar is a form - anopportunityfor eachmem
berof theAssociationto volunteerto contribute
their time in the Association’swork. And I
think this would be an especiallygood way for
thoselawyers who are involved in the Public
Advocacy program to get involved with the
KBA work andraisethe imageof thosePublic
Defenderswithin the profession.

TheAdvocate: How good of you to take the
time to communicatewith us. We very much
appreciateit.

PresidentHarned: Thank You. I appreciate
havingthe opportunity.

"Lawyersdo get called on to representthosewho areunpopular."But "when you stand
up in a courtroomfor dueprocess,for justice,for theFirst Amendmentandfor ourlegal
rights - whatevertheissuemaybe - you’re goingto bethe winnerandoursystemis going
to be the winner."

- Morris Dees,SouthernPovertyLaw Center
KBA Convention,Lexington,June20, 1996
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The Stateof Indigent Defense
in Kentucky:
If We’re Silent, Then It Will Occur

The following remarks were madeat the 24th
Annual Public Defender Conferenceheld in
Owensboro,Kentucky.

I want to speakto you from my heart. If you
all want to know what the State of Indigent
Defensein Kentuckyis, thenI suggestyou look
around. Seriously,turn and look and see who
you’re sittingnext to, becausewhatyou’re look
ing at is the face of a Defender,someonewith.
the heartof a Defender,the soul of a Defender
and in this room, what you are looking at is
Kentucky’sonly hopefor equaljustice. So, that
is the Stateof Indigent Defensein Kentucky.
The fate of equaljusticeis in all of our hands.
We rise andwefall together.If wedon’t stand
for the samething, thenwe standalone.If we
don’t dreamabout the samething and share
the samevision,thenwe’ll neverachievewhat
we all desperatelywantto achieve-- andthat’s
fairnessin the system.

I want to tell you something.Someof youmay
know it, but someofyou maynot, but I believe
it was really a turning point in why I became
a Public Defender.My motherwas a German.
Sheandherfamily fled NaziGermanyin 1934.
They weren’t Jewish. I think my grandfather
belongedto a socialistorganizationwhichmade
him atargetfor theharassmentthat wasgoing
on at thattime. Theywentto Francein 1934,
the yearHitler becameChancellor. It wasfour
yearsbefore Krystal Nacht, the Night of the
Broken Glass. A year later, my mom cameto
this countryandI grew up with Germanin my
household.Whenmy grandmother,grandfather
andmother didn’t want me to know whatwas
going on, they spoke German -- so they did
that quite a lot. My grandmotherwas very
open - sheloved this country - but my mother
wassomewhatof a torturedsoul. Shewould go
into statesof depression,andwhen she went
into this depression,she would read vorac
iously - bookson World WarH. Shewasgreat
ly troubledby how her country could do what
it haddone;howherpeoplecoulddo whatthey
had done; howher relativescould play apart

in the horrendouseventsof Nazi Germany--

and she was fueled by a desire to determine
thereasonwhy it couldhappen.And I’ll never
forget -- I was in high school - and we were
sitting thereat breakfast,which was in itself
very unusualbecauseshe didn’t eatbreakfast
andwejust happenedto endup thereandshe
lookedat me and said, "He got control of the
courts and no one objected"! And I said,
"What?" She said, "Hitler got control of the
courts and no one objected!" And in that mo
ment,it was like a veil lifted from hereyesand
I think that look on her face wasprobablythe
happiestI’d ever seenher, before or after. It
waskind of subliminal. I didn’t really realizeit
at the time, but it’s somethingthat I’ve never
forgotten andI’ve neverforgottenthat look on
her face. And I do believe that for that high
schoolstudent,whoat thatpoint in time, cared
more aboutbasketballand it is still a parti
cularcravingof mine, it was thethingthatled
me in the direction that I now am following.
Because,as I view it, we’ve got to object --

that’s our job.We are,asNormanHarnedsays,
the Guardians of the Process. We’re what
standsbetweensomethinglike that everhap
peningagain.If we’re silent, thenit will occur.

Allison Connelly duringhertalk on theStateof Indigent
Defenseat the24th AnnualPublic DefenderConferencein
Owensboro
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LastFriday, I hadthepleasureof participating
in theAppalachianResearch& DefenseFund’s
Reunion celebratingtheir 25th anniversary.
And even though they are facing, after 25
years, their very existence - loss of all their
fundingby year1998 - it wasajoyousoccasion.
I walked into that room and I felt at home. I
felt like theseare people I want to be as my
friends. These are people whose footsteps I
want to follow in. Thesearepeoplewhoselives
I want to modelmy life after. SteveBright was
there; Scott Wendlesdorf;other peoplethat I
had never really seen,but only heard about.
And then there was John Rosenberg,a man
who in fact did escapeNazi Germany.And de
spite the fact that he is facing the loss of his
entire funding in two years,he was optimistic.
And when I look at him I think he’s what a
Defendersystemis all about. He hasdevoted
his life to public servicebecause,as he saidin
thenewspaper,thiscountrygavehim so much.
And whenhis family passedthe Statueof Lib
erty therewereflagsflying, becausetheycame,
I think, on Flag Day, andhe thoughtthe flags
wereflying for him. And so, hebecamea public
servantandhasdone that his entire life - been
at APALRED 25 years.He’s a manof greatin
tegrity and he’s a manwho believesin the in
dependenceof his lawyersto practicethe type
of casethat they must practice. That is why
he’s going to fight the new LSC regulations,
despitethe ABA Ethics Opinion that says it’s
OK that peoplethatarepoor don’t havea right
to class action or lawyers.Moreover, he has
usedthecommunityto enhancehis standingas
a "poor person’s lawyer." Now, his greatest
supporters,thegreatestsupportersof aman of
foreign origin, in Prestonsburg,Kentucky, are
thosepeoplein his own community.And final
ly, andmostimportantly, henevergaveup. He
neverthoughtaboutleavinglegal services;he’s
neverthoughtaboutit despitethe fact that he
could makemoremoneyelsewhere;despitethe
fact he’s facing the loss of all his funding -- he
simply refusesto give up.

That’s the samelessonthat I see for us as a
system.We’ve got to haveindividualsthat are
herefor thelong-term;that view the PublicDe
fendersystemas a career.Who taketheir ex
perienceandplow it backinto the system.Who
mentortheyoungerpeoplewhocomealongand
give them courageand give them spirit and
show them the way. We’ve got to havea sys
tem that’s independentfrom all outsideinflu
ences,becauseeachoneof you arethemasters

of your owncase.We havegot to lead our lives
with great integrity, becausewe’re always
under a microscopeand if they can find one
small human thing, one small human flaw,
they will use it againstus. We haveto under
stand how importantthe community is - the
ABA, the KBA, the lawyers, the judges, the
peoplein whose lives we work, the placeswe
practice in and ourselves- the community of
Defenders,becausewithout each other, we
really havenothing and are nothing - we are
no force. And most of all, I think that wehave
to realizethat,in timeslike this, weabsolutely
can’t give up. When times are toughest,it’s
the most critical that we do this type of work.
Whentimes aretoughestwemustcontinuede
spitethe oddsandwith the beliefthat we will
ultimately succeed.It’s like SteveBright said
about the undergroundrailroad. People who
participatedin the undergroundrailroad,and
herewe areon the Ohio which meantfreedom
for so many African-Americans,those people
who put their lives at great risk, didn’t know
whenslaverywouldend.They didn’t know who
wouldwin the Civil War. They took oneperson
atatime, hand-to-hand,person-to-person,until
theycrossedthat river to freedom.We haveto
have that same attitude, despite increasing
caseloads;despitelow salaries.We don’t know
whenthere’sgoing to be equaljustice. We just
haveto knowthat wecanachieveit. The road’s
beena lot tougherfor manyof thosethat came
before us. The ThurgoodMarshalls,the Clar
ence Darrows - people like that who really
didn’t evenhavethe Warren Court to depend
on and wedon’t havemuchof it left, but they
got nothingfor their labors.

We can’t give up, Folks! If we do, I will have
let my motherdown. If we do, we will havelet
all thosepeoplewe careaboutdown. If we do,
we will havelet this country down, becauseif
WE give up, THEY win! That meansmoney
matters,classismmattersandracismwins and
we can’t let that happen.So, if you want to
know what the State of Indigent Defenseis
today, look insideyourselvesand look at your
neighbors,becauseWE’RE It.
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1996 Gideon Award Recipient

RemarksofAllison Connelly,Public Advocate,
at the 24thAnnualPublicDefenderConference
in Owensboro, Kentucky, Monday, June 17,
1996.
This year’sGideonAward winner is really kind
of a surprise in a senseand in a sensenot.
This individual had23 separatenominations
from judges,prosecutors,clerks, other public
defenders,but most importantly, his entire
office. One of his favorite sayings,and this
was repeatedin one of the many letters I
receivedon his behalf is: "Who will represent
the poor if I’m not here?" I couldn’t sayit any
better than a couple of lettersthat I want to
readto you beforeI announcethe nameof this
individual.

"He haswon big casesin his career;he
has won difficult cases,but any lawyer
can do that sometimes.What distin
guishesthispersonandqualifieshim for
the Gideon Award is not fairly demon
stratedby citing a particular flash of
brilliant insight in one caseor a stroke
of luck in another. His contribution to
theprinciple thatthe accusedshallenjoy
the right to have assistanceof counsel
for his defenseis best demonstratedby
the fact that he hasexecutedthat prin
ciple everyday for morethan 13 years.

In short,his dedicationto the principle
that poor peopleare entitled to the best
defensepossibleis provenby his endur
ance and perseverance.The quality of
his commitmentis provenby just result
that he hascontinuouslyachievedfor his
clients. Ethics and the Rule of Law are
to some secondaryto winning. This in
dividual representsevery client vigor
ously, honestly, honorably and grace
fully. The word "grace", I think, popped
up in about 15 letters. He haswon the
trust of the judgesthat presideover his
clients’ cases and he secures for his
clients the benefit of that trust."

That’s from one judge and here’s from a
memberof the Bar:

"He exemplifies all the best qualifica
tions a personcould hopeto possessasa
Criminal Defense attorney. Central of
thesequalitiesis his commitmentto the
principles for which the Gideon Award
stands. He providesprincipled,effective
andvirtually loving representationfor
his clients, peoplewho, in general,have
not hadthe benefitof suchpositiveinflu
encesin their lives. By his example,he
makeslawyersaroundhim better advo

A1IIL nnelly with Jim Cox,
1996 GideonAward Recipient

July 1996, TheAdvocate,Vol. 18, No. 4, Page74



catesfor thepoor in thisCommonwealth.
Becauseof his dedicationto the causeof
equaljustice for all, regardlessof their
socioeconomicstatus,he hasmadeall of
us morefree andhasimprovedthequal
ity of all our lives. It seemsto me, and
I haveto agreeandI’m sureyouwill too
that the Gideon Award is meant for a
specialkind of criminal defenseattorney.
Jim Cox is just sucha public defender."

Jim Cox’sremarksin acceptingtheaward were:
I wish that I could saythat I expectedit, but I
didn’t. There are a few things I would like to
say. I haveto attributethat, I guess,to David
Lewis’ talk today about storytelling. When I
came from Tennesseeto Kentucky, I didn’t
know what to expect. One of the greatest
things that happenedthough was that I got
this job. It’s beena big privilege and it’s been
a big honor. I kind of would like to say this,
when I first got there in Somerset,I had the
privilegeto havesomebodycomeinto the office,
somebodythathada lot of experienceandthat
was willing to sharethat experienceandgave
me a lot of insight into this work and also
instilled in me that therecould besomesortof
pride and dignity and I took a great deal of
pleasurein doing this work with him. That’s
George Sornberger.I think he’s one of the
finest attorneysthat I’ve everhadtheprivilege
to work with.

The secondgreatthing that happenedto me is
that I met CarolynClark. She taughtme that
sometimes your heart and compassionfor
people are more important than your legal
knowledgeand for that I thank her. She has
also helped me through some times when I
thoughtI didn’t know how much moreI could
go. She’s beena greatdeal of strengthto me.

Thirdly, I want to saythat my staff, Teresa,
Rob, Austin, Kelly, Joe, and my secretaries,
Vicky and Kathy, have been the greatest
things thathaveeverhappenedto me. I think
I told them one time that they’re just like my
family - they really are.I don’t think I express
to them enoughhow much I think of themand
how much they help me. So, I just wantedto
say thathereand now.

Thefourth thingI want to sayis that I’ve been
privileged to work with Allison Connelly and
with somebodylike Ed Monahan.If I’m any
good at all, it’s becauseI’ve had this many
yearsexperiencecoming to training like this
and to other training. For that I’m greatly
appreciative.I thank you for this.
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Highlights from the 24th Annual Public
Defender Conferencein Owensboro,
Kentucky on June 17-19, 1996

Joan Wagner of Dismas Charities,Inc.
at the 24th Annual Public Defender
Conferencein Owensboro

Dr. John 1 .regor on v ental
Issuesin Juvenile Casesat the 24th
Annual Public DefenderConferencein
Owensboro

* , ...D. on Boundariesin the
Criminal Justice System at the 24th
Annual Public Defender Conferencein
Owensboro
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Joe Howard with Lynn Aidridge and Robin Wilder on PlasterCastingandLifting
Fingerprintsat the 24thAnnual Public DefenderConferencein Owensboro

Lawrence Renner L participantsstudying crimescenesat the Lawrence Renner of r 5 and
24th AnnualPublic DefenderConferencein Owensboro Spatter at the 24th Annual Public Defender Conference in

Owensboro
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1996RosaParksAward Recipient

RemarksofAllison Connelly,Public Advocate,
at the 24thAnnualPublic DefenderConference
in Owensboro,Kentuckyon Monday,June17,
1996.
This is a job I really love to do - it’s to
recognizepeoplethat havegiven their all and
haveexcelledin everyway possibletowardthe
benefit of the poorest. Most of you already
know who haswon theRosaParksAward, the
awardthat was establisheda year ago to re
cognizetheindividual whocontributesso much
to the public defender system, who really
causeschanges,not becauseof position or the
amount of power that he or she has, but
becauseof their action.

This particularpersonbeganas a clerk-typist
19 yearsago. Shewas nominatedby six sep
aratepeopleandhasgrownto betheheartand
soul of training. While it is agreedthat Ed
Monahanis a visionary - he createsthe most
wonderful training,I think, in the country - it’s
Tina Meadows that makesit happen.

Every time, asRob Riley oncesaida longtime
ago, Ed raiseshis handandvolunteersto do
something,he raisesTina’s aswell. Tina brings
our trainingto life andshetakesgreatpridein
everythingshedoes.

She has incredible organizationalskills, she
has incredible people skills, she has a tre
mendousattitude.Sheknowshow to pushme
around,sheknowshow to pushEd around,she
knows how to get the maximumvalue out of
people without us ever knowing it. She has
moreinitiative thatjustaboutanyoneI’ve ever
met. She’snot definedby job description- she’s
definedby, "Whatmore canI do?"; "How canI
improve what we’re doing now andhow can I
improve what we’re doing asa group?"

I found a letter in her file. It hadbeenwritten
to Tina in 1992 by JamieKunz in Chicagoand
this is what it said:

Thanks for everything.There’s nothing
that shouldbe changedaboutthe staffof
the Trial PracticeInstitute. Eventually,

you should be bronzedandsentaround
the country on a special train for all to
see,but not now.

That’s right, becauseshe’shereto staywith us!

Tina Meadows’ remarks in accepting this
award:
As most of you know, my remarkswere short
andsweetat theAnnual SupportStaffConfer
ence and at the Annual Conference.‘Thank
you.’ I do want you to knowhow honoredI am
to havereceivedthisaward.I haveto sayin all
my yearsworking at DPA that I’ve had the
privilege of working with the bestto namea
few: Ernie Lewis, Kevin McNally, NealWalk
er, andlast but not least,Ed Monahan.Edand
I havebecomean inseparableteamandI can’t
ever imagine doing anything else other than
trainingwith him. He’s taughtme a lot andis
still trying to teachme everydayandI’m grate
ful I’ve been given the opportunity to work
him. I’ve literally grown up here at DPA and
all you are like my secondfamily. I wouldn’t
tradeanyoneof youfor anythingelse. So like
Allison said - I’m hereto stay - aslong asDPA
will haveme. Thanksagain,it really meansa
lot to me.

Allison Connelly with Tina Meadows,
1996 RosaParks Award Recipient
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Highlight at the 1996Annual ProfessionalSupport
Staff Conferenceat Lake Cumberland State Park

JoeGuastaferro,Chicagoon Communication Lee Cowherd, Governmental Services,
on Conflict Management

Mark Stein, facilitator, duringProtection& Advocacy’sStrategicPlanningSession

Membersof I

--

‘s ProfessionalSupportStaff duringUnauthorizedPracticeof Law Session
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In October,1996,a groupof criminal defiuinselitigators will spend
one intensive week at the Kentucky Department of Public
Advocacy’sTrial PracticePersuasionInstitute. Join them.

EVER WISH you hadtime and a placeto considerwhere
you andyour criminal defensepracticearegoing?Timeto
talk to criminaldefenseattorneyslike yourself, to discuss
your practicewith respectedadvocates,to fill gapsin your
practice,education,andacquirenew litigation techniques?

Well, take the time - one week - and come to theTrial
PracticePersuasionInstitute TPPI conductedby the
KentuckyDepartmentof Public Advocacy.You will join a
group of successfulmen and womenwho have attended
this intensiveweekof devleopmentandwho aremaking
their markwith criminal casesthey defend.

At theTPPI,you’ll exchangereal-lifelitigation experiences
with your colleagues,learning from them as they learn
from you. At theTPPI,you canbuild a networkof capable,
talentedpeoplewhom you’ll confidein andlearn from all
your life.

Over20 mastercriminaldefenseadvocatesfrom acrossthe
nation serveas coachesduring the week. All aredefense
veterans:innovators who havepioneerednew persuasion
theories,strategies,and tools. Theyareteachers,too, and
they sharetheir expertiseandtalk shop with you, in small
grouppracticesessionsandafterwards.

For your convenience,andto maximize theprogram’srele
vanceto your level, the TPPI is separatedinto three

If you litigate criminal defense
cases,this program is for you!

tracks.Throughoutthethreetracksyou will focus on the
keyissuesyou face. A broadrangeof topicswill be covered:
creative thinking, persuasion,client relationships,voir
dire, openingstatements,cross-examination,direct exam
ination, closing arguments.

This educationalprograminvolvesyou in thechallengesof
litigating a case.Your study, discussionand practice of
with a case problem or actual casesin extensivesmall
groupsis supplementedby lecturesandsimulations.The
results: severalyearsof defenserealities are compressed
into a week.

The KentuckyDepartmentof Public Advocacy’sprogram is
an intensive, comprehensiveeducational experiencefor
defensepersuaders.We invite you to sendfor information
andan application.Applicationsareduesix weeksbefore
the start of the program. Later applications will be re
viewedon a space-availablebasis. Enrollment is limited.
We expecta waiting list.

CALL, FAX OR E-MAIL TODAY:
Enrollmentis Limited

The nextTPPI beginsSunday,October6, 1996,
and ends Friday, October 11, 1996. For bro
churesandapplications,pleasetelephone,fax, or
e-mail:

Tina Meadows,Training& Development
Departmentof Public Advocacy
100 Fair OaksLane,Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006;Fax: 502 564-7890
E-mail: tmeadows@dpa.state.ky.us
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SMITH DEFENDERDONATESFEE TO PUBLIC DEFENDER SYSTEM

Columbia,SouthCarolina.TheWashingtonstatelawyerappointedto defendSusanSmith in Union Countylast

year has donatedherentire fee to help provide legal assistanceother indigentdefendantsin southCarolina
capitalcases.

Judy Clarke, a 1977 University of SouthCarolinaLaw School graduatewho servesas federalpublic defender
for easternWashingtonState and Idaho, presenteda checkfor nearly $83,000to John Blume, headof South
Carolina’sPost-ConvictionDefenderOrganization,at adeathpenaltydefensetrainingseminarin Columbiaon
February2, 1996.

Appointedby JudgeWilliam Howard to help defendSmith last February,Clarke loggedmorethan 1000 hours

on thecase.On July 28, 1995 Smith was sentencedto life imprisonmentby a Union Countyjury for themurder

of her two young sons.

In an order signedlast December18, 1995, andmade public February2, 1996, JudgeHoward said that the

Smith casepresentedmanyunusualchallengesto defensecounsel,andthat Clarke’s ‘abilities andher actual
performanceneeded to and actually did exceedthe averagerangeof attorneysin capital casesin South
Carolina."For this reason,Howardsaid,hewassettingClarke’scompensationat$80.00perhour for out-of-court

time, and $100.00per hour for in-court time.

South Carolina statelaw setsa normal hourly rateof up to $50.00 to $75.00 for court-appointedcounselin
capitalcases,but permits trial judges to awardhigherrateswhereappropriate.

David Bruck, aColumbialawyerwho wasClarke’sco-counselin theSmith case,saidtoday thatClarke told him
long beforethetrial that sheintendedto donateherentirefeeto helpfurther indigentdefensein South Carolina.
Bruck saidhe urgedherto keep at leastsome of the fee, since shehad alreadytaken unpaid leavefrom her
federal defenderjob in orderto representSmith, andhadspentthousandsof dollarsof herown moneyto travel
betweenWashingtonstateand South Carolinain the monthsbeforethe Smith trial.

But Clarkewas adamant,Bruck said, that in light of the desperatefinancial stateof South Carolina’spublic
defendersystem,thestate’sdeath-sentencedprisonersneededthemoneymore than shedid.

"It’s pretty ironic, in view of this extraordinarily selflessaction, that it was Judy Clarke’s appointmentthat
causedtheGeneralAssemblyto passa budgetrider forbiddingSouthCarolinatrial judgesfrom appointingout-
of-statelawyers in thefuture," Bruck said. "No otherstatein thenation hassucha law, and maybetheGeneral
Assemblywill rethink whetherSouth Carolina should.’

Clarke, anationally-knowncriminal law expert,hasservedas afederalpublic defenderfor all but oneyearof
her18-yearlegal career.Sheis dueto beginaone-yeartermasPresidentof theNationalAssociationof Criminal
DefenseLawyerslaterthis year.

John Blume said thatClarke’s gift will initiate a fund to createa fellowship for recentlaw school graduates.
Recipientsof thefellowshipwill spendayearassistingin therepresentationof indigent SouthCarolinaprisoners
under deathsentence.

Blume pointed out that the need for suchprivate assistanceis must greaternow than in the past,because
Congressrecentlyeliminatedall federalfundingfor defenderorganizationsspecializingin capitalcases.In May,
1995, SouthCarolinaAttorneyGeneralCharlie Condonappearedbeforea Congressionalbudgetcommitteeand
successfullyurgedthe elimination of all such federal aid. As a resultof this cut-off, South Carolina’s Post
Conviction DefenderOrganizationis now laying off mostof its staff.
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In Memoriam
Bob Little, AssistantPublic Advocate,a 13 yearemployeeof the Department
of Public Advocacy at the PaducahTrial Office and the Eddyville Post-Con
viction Office passedawayWednesday,July 3, 1996 at the Marshall County
Hospital. Bob hadbeenon medicalleavesincelast summer.He was a graduate
of Murray StateUniversity andUniversity of Kentucky Law School. Bob was a
deaconof Zion’s CauseBaptist Churchand on the Boardof Directorsof the
PurchaseArea DevelopmentDistrict andMarshallCountyHospital.

Thosewho knewBob will attestto his dedicationto this clientsandhis abidingbeliefin the dignity
of humanity.His life wasalwaysoneof serviceto others.WhereverBob saw a personin need,hewas
thereto help. He practicedhis faith throughgood worksin bothhis personalandprofessionallives,
neverseeinga differencebetweenthe two. Forhim, the lawwasneveran academicexercise,but a
tool he coulduseto helpthosein need.He neverlostsight of the fact that lawyeringis aboutpeople.
Bob left a legacyof good works that will live long beyondhis passing.He was a good soul. We miss
him.

Bob Little

American PsychologicalAssociationNew Report on Family Violence
Brings PsychologicalExpertise to Bear on Troubling Problem

The American PsychologicalAssociationAPA releasedViolence and the Family in
February1996 to summarizepsychological researchand clinical issuespertaining to
family violence. The report waswritten by theAPA PresidentialTaskForce on Violence
and the Family, a group of psychologistswith expertisein various aspectsof family
violence appointedby APA PresidentDr. RonaldFox in 1994. Dr. Lenore Walker, of
Denver,CO, an internationallyrecognizedauthorityon domesticabuse,was Chair ofthe
TaskForce;Dr. RenaeNorton, Cincinnati,OH, a therapistwho workswith families, was
Vice Chair. Other Task Force membersincluded Drs. Christine Courtois, Mary Ann
Dutton,RobertAllen Geffner,RodneyHammond,JohnChrisHatcher,JanisSanchez,and
GeraldineButts Stahly.

Thereportaddressesdefinitions of family violenceandabuse;the extentof family violence
in theUnitedStates;risk andresiliencyfactors;effortsof family violenceon society;child
abuse,partner abuse,including dating violence; elder abuse,adult survivors of child
abuse;interventionswith victimsandperpetrators;theintersectionofthelaw,psychology,
and family violence;andpromotingviolence-freefamilies. At the endof the report, The
Task Force recommendsactions in the following areas:public policy and intervention,
preventionandpubliceducation,clinical services,professionaltrainingandeducation,and
psychologicalresearch.

To receive one free copy of the 156-pagesoft-coverbook pleasecall the Public Interest
Directorateat202 336-6046;eachadditional copy costs $5.00; all multiple ordersmust
be prepaidby checkmadepayableto APA.
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ADVERTISING RATES

Black & White

1 Issue 6 Issues

Full Page $150 $700
Half Page $80 $350
1/4 Page $ 50 $200

NOTE: Stapling inside the newsletterup to a 4-
sided insert would be double the cost for a full
pagead.

CLOSING DATES

*publishedhi-monthly

ISSUE PUBLICATION DEADLiNE

January January15 December1
March March 15 February 1
May May 15 April 1
July July 15 June 1
September September15 August 1
November November15 October1

AD SIZES

Lii
1/2 PageHorizontal Full Page

7-13/16" x 4.1/2 7 x 9-1/2

When preparingart work for full pagead, allow 3/4" on all
sides.

All live mattermust be containedwithin 7" x 9-1/2

MECHANICAL REQUIREMENTS

/ Negatives, positives, engraving or camera-
ready

art accepted.
/ Offset printing
/ Black & White
/ Trim size: 8-1/2" x 11" - 2 columns/page
/ Halftone screen133

The Kentucky Department of Public Advocacy’s
Advertising Rates for TheAdvocate

CIRCULATION

Your advertisingmessageis deliveredto a highly selectivegroup of readers.The Advocatehas a
circulation of over 2,000 which includesall full-time public defenders,manyprivate criminal defense
attorneys,membersof the criminal justice systemand the judiciary in Kentucky, federal district
judgesandjudgesof the 6th Circuit Court of Appeals.

TheAdvocateis themostcomprehensiveandeffectiveadvertisingmediumto reachKentucky’sgrowing
criminal justicecommunity anddefensebar. TheAdvocateis retainedpermanentlyby most lawyers
asa resource.

Tina Meadows,TheAdvocate
Departmentof PublicAdvocacy
100 Fair OaksLane, Suite302

Frankfort, Kentucky40601
Tel: 502 564-8006;Fax: 502 564-7890

E-mail: tmeadows@dpa.state.ky.us

1/4 Page
3-1/8’ x 4-5/8"

For further informationcontact:
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** DPA **

llthDPATrial Practice Persuasion
Institute
October 6-11, 1996
Kentucky Leadership Center
Faubush,Kentucky

25th Annual Public Defender
Training Conference

June 16.18, 1997
Campbell HouseInn
Lexington, Kentucky

NOTE: DPA Training is open only
to criminal defenseadvocates.

KACDL Annual Conference
November16, 1996
Paducah,Kentucky

For more information regarding
KACDL programs call Linda
DeBord at 502 244.3770 or
RebeccaDiLoreto at 502 564-8006.

** NLADA **

NLADA Appellate Defender
October 21-23 1996
Indianapolis, Indiana

For more information regarding
NLADA programs call Joan
Graham at Tel: 202 452-0620;Fax:
202 872.1031or write to NLADA,
1625 K Street, N.W., Suite 800,
Washington, D.C. 20006.

** NCDC **

For more information regarding
NCDC programs call Marilyn
Haines at Tel: 912 746-4151;Fax:
912 743-0160or write NCDC, do
Mercer Law School, Macon,
Georgia 31207.

BatteredWomen’s DefenseConf.
Sponsored by CHR, KDVC, Ky.
PsychologicalAssoc.& DPA
September5-6, 1996
Frankfort, Kentucky
Contact Sherry Currans for more
information at 502 875-4132.
*We incorrectly listed the datesof
September 9-10, 1996 in the
previous Advocate.

Upcoming DPA,, NCDC,
NILADA & KACDL EducationVirtues& Values,
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** KACDL **

"I don’t read The Advocate," a criminal defense
attorney who just got an acquittal told The
Advocate,"I study it."

DEPARTMENT OF PUBLIC ADVOCACY
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Frankfort, KY 40601
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